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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.24.104 concerning 
eligibility requirements for the 
handicapped children's services 
program 

To: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 

NO PUBLIC HEARING 
CONTEMPLATED 

(Handicapped Children) 

1. On August 27, 1991, the department proposes to amend 
rule 16.24.104 concerning eligibility requirements for the 
services offered by the handicapped children's services 
program. 

2. The proposed amendment would incorporate by reference 
the most current federal low income guidelines. 

3. The rule, as proposed to be amended, appears as fol
lows (new material is underlined; material to be deleted is 
interlined) : 

16. ?4 .104 APPLICANT ELIGIBILITY ( 1)- ( 7) Remains the 
same. 

(B) Effective JHly 1, 1999, September 13, 1991. the 
department hereby adopts and incorporates by reference the ~ 
~ federal poverty income guidelines published by the U.S. 
department of health and human services in the February ~ 
~ 20. 1991. federal register [55 FR 5664 56 FR 6859]. 
Copies of the federal poverty income guidelines may be obtained 
from the Family/Maternal and Child Health services Bureau, HCS 
Program, Department of Health and Environmental Sciences, 
Cogswell Building, Capitol Station, Helena, Montana 59620 
[phone: (406)444-~ 3617]. 
AUTH: 50-1-202, MCA; IMP: 50-1-202, MCA 

4. The proposed amendment is necessary to allow the 
department to provide handicapped children's services to all 
those children who should be eligible under the federal poverty 
guidelines. 

5. Interested persons may submit their written data, 
views, or arguments concerning this amendment to Ellie Parker, 
Department of Health and Environmental sciences, Cogswell 
Building, Capitol Station, Helena, Montana 59620, no later than 
August 23, 1991. 

6. If a party who is directly affected by the proposed 
amendment wishes to express his data, views, and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Ellie Parker, Department of Health 
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and Environmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620, no later than August 23, 1991. 

7. If the department receives requests for a public 
hearing under Section 2-4-315, MCA, on the proposed amendment, 
from either 10% or 25, whichever is less, of the persons who 
are directly affected by the proposed amendment; from the Ad
ministrative Code Committee of the legislature; from a govern
mental subdivision or agency; or from an association having not 
fewer than 25 members who will be directly affected, a hearing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten percent 
of those persons directly affected has been determined to be 
in excess of 25, based on the current numbers of children 
receiving handicapped children's services. 

Certified to the Secretary of State July 15. 1991 
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BEFORE THE FIRE PREVENTION AND INVESTIGATION BUREAU 
OF THE DEPARTMENT OF JUSTICE 

OF THE STATE OF MONTANA 

In the matter of the adoption ) 
and amendment of Rules of the ) 
fire prevention and ) 
investigation bureau, ) 
describing enforcement of the ) 
rules and other provisions ) 
generally dealing with fire ) 
safety. l 

TO: All Interested Persons: 

NOTICE OF PROPOSED ADOPTION, 
AMENDMENT AND REPEAL OF RULES 
PERTAINING TO FIRE SAFETY. 

NO PUBLIC HEARING 
CONTEMPLATED. 

l. On September 26, 1991, the Department of Justice 
proposes to adopt Rules I through XII, to amend ARM 23.7.121, 
23.7.122, 23.7.124, 23.7.125, 23.7.131, 23.7.133, and 23.7.134, 
to amend and transfer ARM 23.2.111, 23.7.101, and to repeal ARM 
23.2.131 and 23.7.111. 

2. The department proposes to adopt the following rules: 

RULE ! ENFORCEMENT OF FIRE PREVENTION AND INVESTIGATION 
BUREAU RULES ( 1) The fire prevention and investigation bureau 
shall administer and enforce in every area of the state of 
Montana all the provisions of the Fire Codes of Montana and 
rules adopted pursuant thereto. The chief fire official of each 
municipality or organized fire district shall have 
responsibility for enforcement of applicable fire codes within 
the limits of his jurisdiction, and shall assist the bureau in 
the enforcement of laws and rules pertaining to fire safety in 
public buildings. 

(2) Each local authority responsible for fire prevention 
inspections shall maintain reports of inspections performed. 
The local authority shall submit to the fire prevention and 
investigation bureau, annually, a report listing inspections 
performed. Fire prevention inspection reports shall be 
accessible to and provided to the fire prevention and 
investigation bureau when deemed necessary by the bureau chief. 

( 3) Each official responsible for investigating fires 
shall file with the fire marshal a fire incident report on each 
and every fire occurring within the official's jurisdiction. 
Forms may be obtained from the state fire prevention and 
investigation bureau, and reports must be submitted on the forms 
supplied by the bureau. Incomplete forms may be returned for 
resubmission with complete information. 

AUTH: 50-3-102(2) MCA. 
IMP: 50-3-102, S0-61-102, 50-63-203(1) MCA. 

RULE !! NOTICE OF VIOLATION Upon determination by an 
officer of the fire prevention and investigation bureau that any 
person or entity is in violation of any provision of the Fire 
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Codes of Montana or any rule adopted pursuant thereto, the 
bureau shall serve upon the person or a designated 
representative of the entity a notice of violation, as provided 
in section 50-61-115, MCA, or, if a fire hazard is present, the 
bureau shall proceed in accordance with sections 50-62-102 and 
50-62-103, MCA. 

AUTH: 50-3-102(2) MCA. IMP: 50-3-103, 50-3-102(4) MCA. 

RULE lli INTERPRETATION Interpretations of rules adopted 
by the fire prevention and investigation bureau shall be made by 
the state fire marshal. 

AUTH: 50-3-102 MCA. IMP: 50-3-102, 50-61-102 MCA. 

RULE IV ADOPTION OF UNIFORM FIRE CODE AND DEFINITIONS 
(~ -rhe fire prevention and investigation bureau hereby 

adopts and incorporates by reference the Uniform Fire Code, 
International Conference of Building Officials, 1988 edition, 
and the 1988 edition of the UFC Standards. Copies of the 
Uniform Fire Code and related materials may be obtained from the 
International Conference of Building Officials, 5360 South 
Workman Mill Road, Whittier, California 90601, or from the 
Building codes Bureau of the State of Montana Department of 
commerce, 1218 East Sixth Avenue, Helena, Montana 59620. 
Information is available upon request from the Fire Prevention 
and Investigation Bureau, Department of Justice, 303 North 
Roberts, Helena MT 59620. 

(2) As used in these rules, all definitions contained 
within the Uniform Fire Code apply with the following exceptions 
and additions: 

(a) "Apprentice" is a person in a training position, for 
a period of no more than 12 months, for the installation or 
service of fire protection equipment. 

(b) "Building Code"' means the latest edition of the 
Uniform Building Code adopted by the department of commerce. 
Whenever a provision of the Building Code is incorporated within 
the Uniform Fire Code by reference, such provision is hereby 
adopted for application to all buildings within the jurisdiction 
of the state fire prevention and investigation bureau, unless 
the bureau chief determines otherwise in accordance with UFC 
Section 2. 301. Copies of the Uniform Building Code may be 
obtained from the Building Codes Bureau of the Department of 
Commerce, 1218 East Sixth Avenue, Helena, Montana 59620. 

(c) "Building official" refers to the bureau chief of the 
building codes bureau of the department of commerce or, when 
made applicable by statute or rule, the building official of the 
local jurisdiction. 

(d) "Chief," "'fire chief," "fire marshal," and "fire 
prevention engineer" all are treated as referring to the chief 
of the fire prevention and investigation bureau of the 
department of justice or, when made applicable by statute or 
rule or the context thereof, to the chief official of the 
appropriate local fire protection agency. 
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(e) "City" is treated as referring to the state of 
Montana or, when made applicable by statute or rule or the 
context thereof, to the appropriate local jurisdiction. 

(f) "District", as used in section 50-61-114, means a 
rural fire district established under Title 7, chapter 33, part 
21, MCA. 

(g) "Fire department" and "bureau of fire prevention" are 
treated as referring to the fire prevention and investigation 
bureau of the department of justice or, when made applicable by 
statute or rule or the context thereof, to the appropriate local 
jurisdiction. 

(h) "Fire protection equipment" means any listed and/or 
labeled fire alarm system, automatic fire alarm system, 
automatic fire-extinguishing system or portable fire 
extinguisher. 

(i) "Installation and service," when applicable to fire 
protection equipment, means such installation and servicing as 
required by the Uniform Fire Code and by nationally recognized 
standards referenced in the Uniform Fire Code. Required service 
for fire protection equipment is to be based on the purchase 
date. 

( j) "Mechanical Code" means the latest edition of the 
Uniform Mechanical Code adopted by the department of commerce. 
Whenever a provision of the Mechanical Code is incorporated 
within the Uniform Fire Code by reference, such provision is 
hereby adopted for application to all buildings within the 
jurisdiction of the state fire prevention and investigation 
bureau, unless the bureau chief determines otherwise in 
accordance with UFC Section 2.301. 

(k) "Ordinance" means state law, city or county 
ordinance, or rule adopted by the fire prevention and 
investigation bureau. 

( 1) "'Portable fire extinguisher" means a hand-portable or 
wheeled container filled with any approved fire extinguishing 
agent that can be used to extinguish small fires. 

(m) "Registrant" means a person certified by the state 
fire marshal who performs the installation or service of fire 
protection equipment. 

(n) "Single family private house" means a dwelling unit 
as defined in the Uniform Fire Code, no part of which is rented 
to another person. 

(o) "Uniform Fire code" means the latest edition of the 
Uniform Fire Code adopted by the state fire prevention and 
investigation bureau. 

(3) The fire prevention and investigation bureau does 
not adopt Articles 4 and 78 of the Uniform Fire Code, and does 
not adopt the following appendices: II~C (Marinas), 11-D (Rifle 
Ranges). 

(4) If there is any conflict between the Uniform Fire 
Code and the Montana Code Annotated, the provisions of the 
Montana Code Annotated control. 

(5) This rule establishes a minimum fire protection code 
to be used in conjunction with the Uniform Building Code, ARM 
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8. 70. 101, t!t seq. Nothing in this rule prohibits any local 
government unit from adopting those chapters of the Uniform Fire 
Code that are not adopted for application by the fire prevention 
and investigation bureau. 

AUTH: 50-3-102(2), 50-61-102 MCA. 
IMP: 50-3-102, 50-61-102 MCA. 

RULg y APPOINTMENT OF SPECIAL FIRE INSPECTORS 
( 1) Special fire inspectors may be appointed in 

accordance with this section. 
(2) A special fire inspector may be appointed to conduct 

inspections and investigations when the services are deemed 
necessary by the department of justice. 

( 3) Qua 11 f !cations for persons appointed special fire 
inspector are: 

(a) Any person appointed special deputy state fire 
marshal, except for a qualified inspector employed by another 
state agency, must have a degree in fire protection engineering 
or related field from a recognized institution of higher 
education or 2 years' experience in fire protection, and must 
complete a training course administered or approved by the fire 
prevention and investigation bureau. 

(b) An employee ot another agency of the state of Montana 
may be appointed special fire inspector for the purpose of 
conducting inspections or investigations authorized by the fire 
prevention and investigation bureau if such employee is 
qualified by the employing agency as an inspector or 
investigator and is approved to conduct inspections or 
investigations by the department of justice. 

(4) A special fire inspector may perform any duty with 
which the fire prevention and investigation bureau is charged by 
state law or rule, subject to the direction of the bureau chief. 

AUTH: 50-3-106 MCA. IMP: 50-3-106 MCA. 

RULE VI FIRE ESCAPES FOR PUBLIC BUILDINGS ( 1) All 
buildings described in section 50-61-103, MCA, of two or more 
stories in height, except private residences, shall be equipped 
with adequate fire escapes in accordance with this rule. 

(2) Appendix I-A of the Uniform Fire Code is adopted for 
application to all existing buildings subject to this' rule other 
than high-rise buildings, and subsection 2 thereof shall govern 
the provision of exits and fire escapes in all such buildings. 
Appendix I-B of the Uniform Fire Code is adopted for application 
to all existing high-rise buildings subject to this rule. 
Appendix I-C of the Uniform Fire Code shall govern stairway 
identification. 

(3) Provision of fire escape exits in new buildings shall 
be in accordance with the Building Code. 

AUTH: 50-3-103 MCA. IMP: 50-61-105 MCA. 
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B!.il& Y.li HOUSING Q.E PHYSICALLY HANDICAPPED ( 1) Any 
building defined as a residential occupancy by section 50-61-
103(6), MCA, or as an institutional occupancy by section 50-61-
103(5), MCA, shall not house any physically handicapped person 
in a unit or room where escape is not feasible if elevators are 
disabled. 

(2) The state fire marshal may, during the course of an 
inspection, make inquiry and determine whether adequate egress 
or exiting provisions have been made for any handicapped 
residents. If a violation occurs, the fire marshal may issue a 
notice and proceed in accordance with sections 50-61~115 to 118, 
MCA. 

AUTH: 50-3-102 MCA. IMP: 50-3-102 MCA. 

RID& VI I I .ID1Q!S!:. DETECTORS 1Ji RENTAL UNITS. ( 1) In 
accordance with the Residential Landlord and Tenant Act of 1977, 
an approved smoke detector shall be installed by the landlord in 
each dwelling unit rented to another person. 

(2) An approved smoke detector is a device that is capable 
of detecting visible or invisible particles of combustion, that 
emits an alarm signal, and that bears a label or other 
identification issued by an approved testing agency having a 
service for inspection of materials and workmanship at the 
factory during fabrication and assembly. 

(3) Appendix l-A(6) of the Uniform Fire Code shall govern 
the installation of smoke detectors in all dwelling units 
subject to this rule. 

AUTH: 70-24-303(1)(g) MCA. IMP: 70-24-303( 1) (g) MCA. 

RULE IX CERTIFICATE Qf APPROVAL FOR DAY CARE CENTERS FOR 
THIRTEEN OR MORE CHILDREN (1) Any applicant for a license from 
the department of family services to operate a day care center 
for 13 or more children under Title 52, chapter 2, MCA, must 
obtain a certificate of approval from the state fire marshal in 
accordance with this rule. 

( 2) To obtain a certificate of approval, the applicant 
shall submit a written application to the state fire marshal 
setting forth the following information: 

(a) Name and address of applicant and location of proposed 
day care center; and 

(b) Number of children for which proposed day care center 
will provide care. 

(3) Upon receipt of an application for certificate of 
approval, the fire marshal or his representative shall conduct 
an inspection of the proposed day care center, and shall 
promptly thereafter issue his findings, indicating whether or 
not fire safety rules have been met. In addition to compliance 
with the Uniform Fire· Code, all day care centers shall comply 
with the following provisions of the building code which are 
hereby incorporated by reference: Sees. 802(c), 803, 808, 809, 
chapter 33, section 3802(e), and chapter 42. Day care centers 
must also comply with the following additional requirements' 
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(a) A single, fixed space heater (wood, coal or fuel oil) 
may be used, provided it is properly installed and surrounded by 
a suitable barrier to prevent contact by children and is so 
located as to not obstruct egress. Installation shall be in 
accordance with the Uniform Mechanical Code. 

(b) Portable unvented oil-fueled heating appliances are 
prohibited. 

(c) No extension cords shall be used in lieu of permanent 
wiring. All appliance and lamp cords shall be suitably 
protected to prevent pulling or chewing by children. 

(d) All unused electrical receptacles shall be properly 
capped. 

(e) Every closet door latch shall be fixed so that the 
door is capable of being opened by a child inside the closet. 

(f) Every bathroom door lock shall be installed to permit 
the locked door to be opened from the outside. 

(g) In sleeping rooms, windows having a minimum of 5.7 
square feet of clear, unobstructed opening shall be readily 
accessible for rescue or fire suppression. Windows shall be 
capable of being opened from the inside without the use of tools 
or special knowledge. Clear opening shall not be less than 20 
inches in width or 24 inches in height. The bottom of the 
window shall not be more than 44 inches from the floor. 

(h) Every day care center shall provide operational smoke 
detectors in locations designated by the chief. Smoke detectors 
shall be tested at least every thirty days and a log of such 
tests maintained on the premises. 

( i) Portable fire extinguishers shall be installed and 
maintained in accordance with UFC Standard 10-1 or NFPA 10. 

( j) A telephone shall be provided for emergency 
notification. Emergency phone numbers shall be posted in close 
proximity to the telephone; 

(k) House numbers, no less than 6 inches in height, shall 
be placed in such a position as to be plainly visible and 
legible from the street or road fronting the property. Numbers 
shall contrast with their background. 

(1) Space under stairwells shall not be used for storage 
of any kind except as permitted by UFC Sec. 12.106(c). 

(4) If the proposed day care center is in compliance with 
these rules, the fire marshal shall issue a certificate of 
approval. If the cente'i• is not in compliance, the fire marshal 
shall issue a notice of corrective action needed to bring the 
center into compliance. Additional inspections may be conducted 
as needed until compliance is achieved. 

(5) For the purposes of this rule, the definitions 
contained in section 52-2-703, MCA, are applicable. 

(6) Inspection of any day care facility shall be done upon 
receipt of a request from the department of family services or 
as a part of an inspection performed by a fire department under 
other provisions of state law. Findings of any inspection 
conducted at the request of the department of family services 
shall be reported to that department. 

AUTH: 52-2-734 MCA. IMP: 52-2-734, 52-2~733(5) MCA. 
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~ l CERTIFICATE Qf APPROVAL FOR CQMMUNITY ~ 
(1) This rule shall govern certification for fire and life 

safety of all community homes for the developmentally disabled, 
in accordance with section 53-19-204, MCA, and of all community 
homes for persons with severe disabilities, in accordance with 
section 53-19-204. 

(2) All community homes must be certified annually for 
fire and life safety by the state fire marshal. 

(3) Applicants for certification shall submit to the state 
fire marshal in writing the following information; 

(a) Name and address of applicant and location of proposed 
community home; and 

(b) Number of residents for which proposed community home 
will provide care. 

(4) Upon receipt of an application for certificate of 
approval, the fire marshal or his representative shall conduct 
an inspection of the proposed community home, and shall promptly 
thereafter issue his findings, indicating whether or not fire 
safety rules have been met. 

(5) For purpose of determining compliance with fire safety 
rules, all community homes shall comply with Uniform Fire Code 
and with all other rules promulgated by the fire marshal bureau. 

(6) If the proposed community home is in compliance with 
these rules, the fire marshal shall issue a certificate o,f 
approval. If the home is not in compliance, the fire marshal 
shall issue a notice of corrective action needed to bring the 
home into compliance. Additional inspections may be conducted 
as needed until compliance is achieved. 

(7) The state fire marshal shall notify the department of 
social and rehabilitation services and the department of family 
services when a community home has been certified. 

AUTH: 53-20-307, 53-19-204 MCA. 
IMP: 50-20-307, 53-19-204 MCA. 

RULE lU. THREAT OF EXPLOSIVES IN STATE BUILDINGS ( 1) In 
any building housing state offices, each department director or 
official in charge shall assign one individual for each building 
housing members of the department, whose responsibilities shall 
be to coordinate evacuation and to practice proper procedures 
involving a threat of explosive materials in the assigned 
building or building area. The designated individual shall have 
responsibility to ensure that appropriate fire and law 
enforcement authorities are notified of a threat of explosives. 

(2) In the event a building houses more than one state 
agency, each agency shall designate a responsible individual. 
Where the threatened explosive device is located in a particular 
agency's area of the building, that agency's designated 
individual shall be primarily responsible for evacuation and 
notification of proper authorities. 

AUTH: 50-3-102(l)(j) MCA. IMP: 50-3-102(l)(j) MCA. 
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RULE ~ RENEWAL OF PERMIT, LICENSE, QB CERTIFICATE 
(1) Each person or firm who receives a permit, license or 

certificate of registration from the state fire prevention and 
investigation bureau in accordance with these rules must submit 
an application for renewal every two years. 

(2) The application for renewal shall contain the 
following information: 

(a) applicant's name and address; 
(b) business address; 
(c) business name used; 
(d) type of work to be performed, or products to be sold; 
(e) whether the applicant is employed by a fire protection 

agency of the state or of any local government unit; 
(f) Whether the applicant is a member of the personnel of 

a non-profit fire department; 
(g) Whether any of the above information has changed since 

the date of first issuance of the license, permit, or 
certificate, or since the date of last renewal; 

(h) Whether the applicant has been continuously engaged in 
installation, sale, or service of fire protection equipment 
since the date of first issuance of the license, permit, or 
certificate, or since the date of last renewal. 

(3) Upon receipt of the application, the state fire 
marshal shall grant a • renewal of the permit, license or 
certificate if it appears that the applicant meets all of the 
requirements under ARM 23.7.121, has committed no act which 
would constitute ground for suspension or revocation under ARM 
23.7.122, and remains properly equipped and staffed to provide 
the services intended to be performed. The fire marshal may 
require retesting if the applicant fails to meet any of the 
requirements of this section or if the applicant has not, for a 
period of two years, engaged in the business for which the 
original permit, license or certificate was issued. 

(4) Each application for renewal shall be accompanied by 
a fee of $5. 

AUTH: 50-3-102(2) MCA. IMP: 50-39-101 through 105 MCA. 

4. The following rules are proposed to be amended as 
follows: 

23.7.121 APPLICATION FOR PERMIT, LICENSE, OR CERTIFICATE 
(1) through (2)(d) remain the same. 
1gl Whether the applicant is employed Qv ~ fire protection 

agency of the state or of ~ local government unit; 
111 Whether the applicant is ~ member of the personnel of 

~ non-profit fire department and. !1 ~ for what purpose the 
certificate, license or permit is being obtained; and 

(2)(e) remains the same but is renumbered to (2)(g). 

AUTH: 50-3-102(2), 50-3-103 MCA. 
IMP: 50-39-101 through 105 MCA. 

23.7.122 SUSPENSION OR REVOCATION OF PERMIT, LICENSE OR 
CERTIFICATE (1) through (5) remain the same. 
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( 6) A lieelltseEI fif'fll ul!e has an e111pleyee that ••llile 
eMple~ed Bl the firm, Employed ~ individual who, while employed 
~ the holder of the license, permit, Qr certificate, installs 
or services fire protection equipment improperly or who installs 
or services fire protection equipment without the required 
certificate of registration; 

( 7) 'Jielated an)' fH•e·,.isieHs ef this ellaf)ter. Violated 
£rrY Q1 the conditions, qualifications. Q~ limitations set forth 
in ift2 permit, license, QX certificate, or allowed the permit, 
license, or certi flcate to be used ~ anyone other J:Jl2!! !;he 
person or firm to whom the same was issued. 

(8) Violated iD~ provisions of section ~~-lllL?~~l Qf 
2-5-12512l(bl. ~ 

(9) Violated ~ provieions of this ~~ 

AUTH: 50-3-102(2), 50-3-103 MCA. 
IMP: 50-39-101 through 105 MCA. 

23.7.124 DENIAL OF A CERTIFICATE, PERMIT OR ~JCENSE 
(1) The state fire marshal may deny a permit, license, or 

certificate to an applicant if the granting of one would 
adversely affect public safety or welfare~L or if the applicant 
fails !Q satisfy the applicable requirements of section 50-3~ 
.lJll.._ MCA, QX these rules. 

AUTH: 50-3-102(2), 50-3-103 MCA. 
IMP: 50-39-101 through 105 MCA. 

23.7.125 INVESTIGATION OF IMPROPER INSTALLATION OR SERVICE 
(1) Upon the request--of a local authority QX other 

person, the state fire marshal ~ ffi2Y conduct an inspection 
of the installation or service of fire protection equipment; 

(2) remains the same. 

AUTH: 50-3-102(2), 50-3-103 MCA. 
IMP: 50-39-101 through 105 MCA. 

23.7.131 ~ MUST OBTAIN A CERTIFICATE OF REGISTRATION 
(1) through (2)(a) remain the same. 
(b) An apprenticeL R!ttst f)ecfel'IR so long !!ll. he QX she 

performs the installation or service of fire protection 
equipment under the immediate personal supervision of a 
qualified registrant. 

(c) and (d) remain the same. 

AUTH: 50-3-102(2), 50-3-103 MCA. 
IMP: 50-39-101 through 105 MCA. 

23.7.133 EXAMINATION FOI! CERTIFICATE ( 1) remains the same. 
(2) The written examination may include information from 

the latest edition of 'the Fire Protection Handbook, the latest 
editions of the Uniform Fire Code Standard No. 10. 1, and the 
National Fire Protection Association (NFPA) Pamphlets Number 10, 
13 1 13A, 130, 13R, 72A, 72B, 72C, 720, 72E, and 74. 
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(3) and (4) remain the same. 
(5) A passing grade for the written examination is a 

score of 70 or better. An applicant who fails may reapply after 
30 days to take another examination. The examination !!@Y be 
taken no mor~ .!J:I.an three times duri.!:!.g g_ one-year period. 

AUTH: 50-3-102(2), 50-3-103 MCA. 
IMP: 50-39-101 through 105 MCA. 

23.7.134 ENDORSEMENT QI QUALIFICATIONS (1) 
(2)(c).(i) remain the same. 

(ii) automatic fire extinguishing systems; 
(iii) fire alarms; ~ 
(iv) automatic fire alarm systemsT~ Qt 
i..YJ. other fixed fire protection ~!ruL. 

AUT!!: 50 3-102 MCA. IMP: 50-3-102 MCA. 

through 

5. The following rules are proposed to be amended as 
follows and will be transferred to new rule numbers if amended: 

23_,_1_._l_ll RULES RELATING TO THE BUILDING CODE ( 1) A 
notice of adoption or amendment by the state fire marshal of a 
rule relating to building' and equipment standards covered by the 
state or a municipal building code must be signed by the ~f 
~ director of the Depa!'tlfteAt ef ,\dlftirtistratieA department of 
commerce. 'l'fte9e Such rules "are effective upon approval of the 
department of adlftiRistratieR commerce and filing with the 
secretary of state." section 50-3-103(2) MCA. 

AUTH: 52-4-201(1) MCA. IMP: 50-3-103(2) MCA. 

2 3 • 7 • 10 1 ENFORCE!1SN'F Qf' f.!B! M.\RSH.-.b ~ ~ !!.Q!&E.B 
!ill:!.: ENTITLED TQ !liQ!IT Qf fJIT.BY ( 1) 'File fire ftlarsllal e~J!'ea~J 
shall eRferee this el!apter iR ever~ a!'ea ef UeRtaAa• 'File ehief 
fire effieial er tile apf3!'Bf3!'iate leeal fire a~Jtl!erity l!aoing 
jurisdietieR iR eael! area sllall assist tile eu!'ealio Wllere As 
suell leeal fi!'e autl!erity enist.s 1 the sheriff shall assist, 
~loeal autherities shall Retif~ tile fire lftarellal e~Jrea~J ef 
aR't' • ielatieRs. 

ill ~ A permit, license, or certificate does not 
authorize any person to enter any property or building or to 
enforce this chapter. 

AUTH: 50-3-102(2) MCA. IMP: 50-3-102 MCA. 

6. The rules proposed to be repealed are as follows: 
ARM 23.2.131, 23.7.111. These rules may be found on pages 23-33 
and 23-361 of the Administrative Rules of Montana. 

7. Proposed rules regarding this same subject matter 
were initially published for proposed adoption on November 29, 
1990, at 2078, issue no. 22, of the 1990 Montana Administrative 
Register. On December 20, 1990, a public hearing was held to 
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receive comments on the proposed rules. Extensive public 
comment was received, warranting a new hearing on the rules 
pertaining to regulation of fireworks. A second public hearing 
on the proposed fireworks rules was held on April 11, 1991. 

In the proposed rules published last November, the fire 
marshal intended to adopt certain parts of the 1988 Uniform Fire 
Code and tailor the Code to the needs of Montana and the 
requirements of Montana law. The fire marshal and staff also 
undertook a comprehensive review of the existing rules, together 
with the statutory requirements, and proposed to adopt new rules 
to carry into effect a fire prevention law of Montana that would 
better serve the function of the state tire marshal as well as 
safeguard life and property from the hazards of fire. 

In light of the extensive comments received from the 
initial proposed rules and because of recent legislative 
changes, a new review of the Uniform Fire Code is necessary. 
For this reason, the previous revisions and supplement to the 
1988 Uniform Fire Code are not being adopted. 

Nonetheless, the proposed rules contained in the prPsent 
notice are necessary in order to follow through with the 
comprehensive review and revision of the earlier proposed rules 
that were not affected by adoption of the Uniform Fire Code and 
the Montana Supplement to the Code. The current proposed rules, 
as previously stated in the earlier notice, thus serve to update 
and clarify existing rules and statutory provisions relating to 
fire safety in Montana. 

8. Interested parties may submit their data, views or 
arguments concerning the proposed rules in writing to the Fire 
Prevention and Investigation Bureau, 303 North Roberts, Helena, 
MT 59620, no later that August 30, 1991. 

9. If a person who is directly affected by the proposed 
adoption wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Fire Prevention and Investigation Bureau, 
303 North Roberts, Helena, MT 59620, no later than August 30, 
1991. 

10. If the agency receives requests for a public hearing 
on the proposed adoption from 25 persons who are directly 
affected by the proposed adoption; from the Administrative Code 
committee of the legislature; from a governmental subdivision or 
agency; or from an association having not less than 25 members 
who will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. It has been determined that 25 is less 
than 10 percent of the persons directly affected. 

11. The authority of the department to make the proposed 
rules is based on section 50-3-102, MCA, and the rules implement 
section(s) 50-3-102 and 50-3-103, and Title 50, Chapter 61, MCA. 
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Marc Racicot 
Attorney General 

Certified to the Secretary of State ----~~//~/~J7~~~~~---/ 
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STATE OF MONTANA 
DEPARTMENT OF NATORAL RESOURCES AND CONSERVATION 

BEFORE THE BOARD OF NATURAL RESOURCES AND CONSERVATIO'i 

In the matter of the proposed 
amendment of ~RM 36.16.117 per
taining to water reservation 
applications in the Upper 
Missouri Basin 

TO: ALL INTERESTED PERSONS 

NOTICE OF PROPOSED AMENDMENT 
01" RULE 3b.lb.ll7 PERTAININc; 
TO WATER HESFRV/\Tl!>N 
APPLICATIONS IN THE l'f'l'r'H 
MISSOURI BASIN 

NO PUBLIC HEARl NG CONTF:MPLATED 

1. On August 24, J991, the Board of Natural RP><Otln·,-.s and 
Conservation proposes to amend ARM Jb.l6.117 perta1n1ng '''water 
reservation applications in th~ Upper Mlssouri B~s1n. 

2. The proposed amended rule w1ll read as follow!<: !New 
matter underlined, deleted matter interlined) Ifni! t.<>xt »f the 
rule l.S located at pages 36-346.6 and 16-l4h. 7, ildrtltll stJ-'1 1\'>· 

Rules of Montana.! 

"36.16,117 APPLICATIONS IN THE MISSOURI RIVER BASIN AND THE 
!.!'l:J:~~--ij!_~sou!iT-~ivEB.~~~-!~- 'iii'-- -~i?rlica;;t:~ 3eek'~..;g,; ;.,~;,~~:~~::10..; 
of water for instream purposes or diversionary uses wtth points of 
diversion in the Missouri River basin above E'ort Peck Dam pursuant 
to 85-2-331, MCA, shall submit "'"~""''"'"1!-,.,.<'l--e~-e+.., ctppli.-·-•tions 
on or before July 1, 198991. The hoard shall make a hnal 
determination on all applicaiTons for water resE-rvations abovE" Fort 
Peck Dam on or before Beeember-3~,-~~~~ Jul~ 1, 1992. e""'"'~"'t-!!nd 

"'""'~"*"'!!"' !!~pplications for t.hP. re'lervati..;n ·;:;f--wate~ for inst.ream 
purposes or diversionary uses with points of diversion below fort 
Peck Dam and the Little Missouri River Basin must be submitted on 
or before July 1, 1991. The b,;ard shalT"make a final determination 
on applications for water reservations below fort Peck Dam on or 
before December 31, 1993. For the purposes of this rule, the 
Missouri River basin below fort Peck Dam includes all drainages 
that would enter the Missouri River downstream of Fort Peck Dam, 
including the Milk River basin, the Little M1ssouri RivPr Ra~in and 
any groundwater therein, An appli-,;-ation -·t:;-;--_;:;~;;,;;:~.; -~.~i .. .:=~. below 
Fort Peck Dam may be filed as an amendment to an appltral10n to 
reserve water above Fort Peck Dam, if filed by the same ~p~l icant 
for the same purpose. 

(21 The priority date of Missouri reservations applted for 
and granted in accordance with the deadlines provided J.n <ll is 
July 1, 1985 j..!'__t:_he Missouri___B.i!'~t:. __ l:!.~.!'.!D __ ~_n_~ J_I~l_y_l_. ___ l_~_8_9 in__tb~ 
Little Missouri basin. Applications for water reservdtions in the 
!4;~;,;;.:;-;:-;-t .. ,.i,;·ssubmitte<l after th<- deadltnes provided'" <l> will 
be acct-'pted, but the priortty date sh<tll be the d,,t<" th•' nrder 
reserv1ng water is adopted by the board. Sep.,,-,,t_p PnVIr•'""'''nt,d 
ir;apact statements and. board hearings may be requ1 rPd for- 4lll'h I.1t f' 

appl icat.1ons. 
(31 The use of reserv<'d wah•r with a July l. 19A5 pnont.y 
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datr may, at the d>scretion of the bo~rd, be subordinated to the 
use of water under permits with priority dates after July 1, 1985 
which are iss•a•d befor,. the ddte of the board ordf>r granting such 
re!H•rvat ion A. ~h,. __ l,lS_~ __ oL_r~se_rv_~~--~a~e.r __ ..,j,Jh __ a_..=Ju.ly_1-'-·- !21l2 
pr i or:• ty _date II!".Y.• .. _at __ t_h_t>-_d_i_sso.s_e~_!on_<?_[ _!:_ll_e __ \:>_<;>_i!_!<!_,__!>~ ___ ,;mbordinate 
to th~ ___ IJSf,! _ __pf_wa_t;~~ _ UD9_er_p~_t:!l)_i_~~- _w_ith EE:!2!) _ _t_y_~_l:,".~J:~!: July 
1, 1989 which are issued before the date of the board order 
9r~n~i~9-: ";;_ti_d; _!:~;:;_;,;:vat: .0;:;;;·: · -- the --boal-Ci ----;n:;-y - i>~m..iCie-- f~r 
subordtnation onlv if it ftnds that such permits would not 
>!ubst.~nt i;,J ly tnt..:rferf! with t.h•· pur·pose of a r<'Bervat.ton. The 
hoard m:-ty con~nder subordinat1on dft.er issuing its order reserving 
watpr-. ThP hearing con•-(•ned J.n t.h .. mattP.r of objections to the 
r<'"ervationA mav b•· bifureated to separately consider the 
""'-ahlishment nf tl"· w.ttt•r r•·~er·v,tti<HI'< and the suhordinat1nn of 
thnst• reservat.ir>ns. 

(4) ... " 

Auth: 85-2-lll, MCA Imp: 85-2-316, 331, MCA; 

The B()ard 1s propos1.n9 t.his amendment in response to a 
legislativP amenrlmPnl t.o the statute. The rule amendnent 
nriqin<~ll ,. w.1'< not JC't>rl 1n IJP<'Pmhrr, 19'l0, hut was in.•rl,•ertent.ly not 
,tlhl,lf Pt] • 

3. The 1989 leg1slature amended 85-2-331, MCA, changing the 
board's deadline for making a f1nal determination on reservation 
applications in the basin ahove Port Peck Dam from DecembP.r 31, 
1'19! l•> .Jnlv I, l'l'l~, inclurlinq the Little Missouri River· ba,.in in 
the re«er,-.,tlon proc.,eding hl"iow Fork Peck Dam, and est.ahlishing 
a .July }, l'lB'l priority dab• for any rr•servatton granted in thE' 
LittiP. Missouri River b·•sin. 

i'IR.'I ]1).6,117 of t.he rul.-,. requi.rP."' the applif'ant.s to submit 
ccorr·ect <tnd complete application" for thE' reservation of water 1n 
thf' ha«in below Fort Peck Dam by July 1, 1991. The proposed 
am!"ndments would require applieant« to Bimply submit applications 
to rPserve water in the basin below Fort Peck Dam by July 1, 1991. 
This wou!rl qivP. the department '10 days to determine reservation 
applicattons correct and conplete, The applicants would then have 
6Q d<~y~ to re-sub~tt applications returned as not being correct and 
complete. 

The prnposf'd amendments to AR~ 36.16.117 reflect the changes 
made by the leqislature to the reservation statute and give the 
rl<•p.lrtm,.nt flexib1lity in ro~vtewing reservat1on applic<~tions. 

4. Interested parties may present their data, views, and 
arguments ~nncerning the proposed amendment in writing to the Board 
of Natura I Resources and Con,.ervation, 1520 Ea"t Sixth Avenue, 
HPIPna, ~T 59b20-2301, no later than August 22, 1991. 

5. If « persnn who is dtrectly affected by the proposed 
drlnption wtshPs to exprP.Rs his data, views or arguments orally or 
in writinq at a public hedring, he must make written request for 
a hear1ng and submit thts requ~st along with writtf>n comments to 
the no .. rd <>f t\at urn I RPl<OUr<'P!'< and Conservation, 1520 f.ast Sixth 
,\,·r·nJJP, ll•'lena, 'JT ';9b21l-210l nn later than 1\ugust 22, 199]. 

b. If thP ~1ard rereives requests for il public he«ring on 
t.h,-.. propos~-:--rl adc•ption from eith~r 10~% nr 2), whichever is less. of 
th,_. ppr·•:.p)tJ:t-: .,.,-Ito .\rt:• dit·Prtly ~ffec:::tPd by thP proposed amendments; 
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from the Administrative Code Committee of the legiR!ature; from a 
governmental agency or subdivision; or from an associatton hdvtng 
not lesg than 25 members who will be directly affected, a hParJng 
will be held at a later date, Notice of the hearinq w1J l be 
published in the Montana Administrative Register. Ten percent of 
those persons directly affected has been determ.in<>d tn he m•.>t·,, than 
25 persons. 

BOARD OF NATURAL RESOURC~S 
AND ?j"HVIITION 

-~:-~VA~&J _;) Donal~~~ntyre 
Chif'f LPqal C<>unsp] 

By: 

Certified to the Sf'cret.ary of StateCf.:'=.ltf __ _l_~.-~ , I q91 
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BEFORE THE DEPARTHENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed 
Adoption of New Rules Require-) 
ing Two-wuy, end-of-train ) 
telemetry devices on trains I 
operating in Montana within ) 
mountain grade territory. ) 

TO: All lnt~rcsted Persons 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED ADOPTION 
OF NEW RULES I THROUGH IV 
REGARDING REAR-END TELEMETRY 
DEVICES ON TRAINS 

l. On August 22, 1991 at 9:00 a.m. in the Conference 
Room of the Public Service Commission at 2701 Prospect Avenue, 
!!elena, Montana, the Commission will hold a public hearing to 
consider the proposed rules regarding rear-end telemetry sys
tems on trains operating within mountain grade territory in 
the state of Montana. 

2. The proposed rules do not replace or modify any sec
tion currently found in the Administrative Rules of Montana. 

3. The rules proposed to be adopted provide as follm1s: 

RULE I. GENERAL PROVISIONS FOR TELEMETRY DEVICES 
(1) Any ra1lroad operat1ng tra1ns 1.n the state of Mon

tana is required to in~tall a rear-end telemetry system on 
each of its trains operating within mountain grade territory 
t.·ithin t.lw s~.atc, exc<opt as provided in subsection (2) follow
ing. 

(2) A telemetry system as required in subsection (1) pre
ceding is not required on a train equipped with a caboose that 
meets the requirements of state law, is placed on the last car 
of the train, and is occupied by a member of the train crew. 

()) Any train operating in the area defined under Rule 
III may not depart a crew change point or its local point of 
origin unless the train is equipped with the telemetry system 
required under these rules, or alternatively, with a caboose 
meeting the requirements in sec. 69-14-232{2), MCA. 

(4) A train equipped with a rear-end telemetry device as 
required by these rules shall not depart from the point provid
ed in subsection (3) preceding unless all components of the 
rear-end telemetry system are properly functioning. 

{5) Upon failure of any component or function of a rear
end telemetry device, while en route, a caboose less train 
shall proceed to the next crew change point at a speed not ex
ceeding 25 mph, unless the device is repaired so that all func
tions are operational. 

{6) A railroad operating cabooseless trains pursuant to 
these rules shall provide a distance measuring device, such as 
a measured distance, at the crew change point preceding moun
tain grade territory so that the telemetry device may be cali
brated. AUT!l: Sec. 69-14-116, MCA; IMP, (Sec. 1, ch. 487, 
L. 1991), Sec. 69-14-116, MCA --
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RULE II. REAR-END TELEMETRY SYSTEM (1) A rear-end te
lemetry system required by these rules shall be a radio trans
mitter and receiver system with one device placed on the last 
car of a train and a second device placed in the cab of the 
controlling locomotive. The device in the locomotive shall be 
visible to the locomotive engineer and capable of indicating 
through electronic communication with the device on the last 
car the following information: 

(a) brake pipe pressure at the rear of the train, in in-
crements of one pound per square inch; 

{b) rear car movement; 
(c) operation or nonoperation of the rear marker light; 
{d) remaining battery life powering the telemetry system; 
(e) interruption of the communication link betwc<>n the 

device located on the last car of the train and the device lo
cated in the cab of the controlling locomotive; and 

(f) total distance travelled in feet by the locomotive 
to which the device is attached. 

(2) A rear-end telemetry system installed pursuant to 
these rules must be capable of an emergency application of the 
brakes of the train initiated from the device placed in the 
cab of the controlling locomotive by activation of the device 
placed on the last car of the train. AUTH: Sec. 69-14-116, 
MCA; IMP, (Sec. 1, ch. 487, L. 1991), Sec. 69-14-116, MCA 

RULE III. MOUNTAIN GRADE TERRITORY ( 1) "Mountain 
grade territory" is geographically defined and designated by 
mile posts in the railroad's official timetable and operating 
rules on file with the commission. AUTH: Sec. 69-14-116, 
MCA; IMP, (Sec. 1, ch. 487, L. 1991), Sec. 69-14-116, MCA 

RULE IV. REPORTING AND FILING REQUIREMENTS ( 1) A 
railroad operating 1n the state of Montana must f1le with the 
commission its most current official timetables and operating 
rules including designations by mile posts indicating mountain 
grade. AUTH: Sec. 69-14-116, MCA; IMP, (Sec. 1, ch. 487, 
L. 1991), Sec. 69-14-116, MCA ---

RULE V. NO DISCIPLINARY ACTION FOR REPORTING VIOLATIONS 
(1) A railroad, including its officers, employees and/or 

other agents, shall not institute disciplinary action, adverse 
administrative or other employment action against a person for 
reporting a violation of these rules or for acting to enforce 
the provisions of these rules. AUTH: Sec. 69-14-116, BCA1 
IMP, (Sec. 1, ch. 487 1 L. 1991), Sec. 69-14-116, MCA 

RULE VI. ENFORCEMENT AND PENALTIES {1) Enforcement 
of these requirements for rear-end telemetry systems on trains 
operating within mountain grade territory in the state shall 
be by the public service commission. 

(2) Any person, corporation or company operating any 
railroad in this state in violation of any requirements provid
ed in these rules shall be subject to penalties and fines of 
not less than $500 or more than $1,000 for each offense. 
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AUT!!: Sec. 69-14-116, MCA; IMP, (Sec. 1, ch. 487, L. 1991), 
S· · 6 9-14-116, MCA 

.J. Ration,,le: The Public Service Commission proposes 
the adoplion of these t·ules on rt?ar-end telemetry devices in 
order to im!_Jlemcnt and enforce the provisions of the amend
wents to Section 69-14-116, MCA, as enacted by the 1991 Legis
lature under HB 271. The Montana Legislature has determined 
th<•t. t.hi' <'quipm•,nt is n<'C'essary to remedy thE' safety hazard 
of mountain grade territory in Montana. These rules are neces
sary to establish the requirements for railroads operating 
trains within mountain grade territory in Montana to have this 
specified equipm<~nt. Altt"!rnatively, these railroads may use a 
caboose occupied by train crews on mountain grad<' in lieu of 
the required rear-end telemetry devices, provided that the ca
bunsr· meets statutory requirements. 

5. lnterested parties may submit their data, views or 
arguments, either orally or in writing, at the hearing. Writ
ten data, views or arguments may also be submitted to Denise 
Peterson, 2701 Prospect Avenue, Helena, Montana 59620-2601 no 
later than August 23, 1991. 

6. Denise Peterson, staff attorney, Public Service Com-
mission, has been desigrlated to preside. over and conduct the 
heilring. 

7. The Montana Consumer Counsel, 34 West Sixth Avenue, 
Helena, Montana, (406) 444-2771, is available and may be con
tacted to represent consumer interests in this matter. 

~-~£~ 
HOARDL:ELI:rs, ChaJ.rman 

CERTIFIED TO THE SECRETARY OF STATE JULY 15, 1991. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.21.151 relating to 
Television Cable Systems for 
Personal Property Taxes 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
of ARM 42.21.151 relating to 
Television Cable Systems for 
Personal Property Taxes 

NO PUBLIC HEARING CONTEMPLATED 

1. On September 13, 1991, the Department of Revenue 
proposes to amend ARM 42.21.151 relating to television cable 
systems for personal property taxes. 

2. The rule as proposed to be amended provides as follows: 

42.21.151 TELEVISION CABLE 
remains the same. 

(5) This rule is effective 
December 31, ~ 1990. 

SYSTEMS (1) through ( 4) 

for tax years beginning after 

3. The authority to amend this rule is found at 15-l-201, 
MCA and the implementing section is 15-6-140, MCA. 

4. This amendment is necessary to correct a clerical 
error. 

5. Interested parties may Sllbmit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than August 23, 1991. 

5. If a person who is directly affected by the proposed 
amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than August 23, 1991. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption: from the ·Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
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directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

CJ)~~ 
DENIS ADAMS, D1rector 
Department of Revenue 

Certified to Secretary of State July 15, 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 46.10.404 
pertaining to Title IV-A day 
care increase 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.10.404 PERTAINING 
TO TITLE IV-A DAY CARE 
INCREASE 

1. on August 15, 1991, at 10:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita
tion Services Building, 111 Sanders, Helena, Montana to con
sider the proposed amendment of Rule 46.10.404 pertaining to 
Title IV-A day care increase. 

2. The rule as proposed to be amended provides as 
follows: 

46.10.404 TITLE IV-A DAY CARE FOR CHILDREN OF RECipiENTS 
IN TRAINING OR IN NEEP OF PROTECTIVE SERVICES ( 1) Un

less otherwise provided, in addition to the basic AFOC grant, 
day care payment will be provided for children of recipients 
who are attending employment-related training or for children 
in need of protective services day care. AFDC recipients who 
attend WEN ~ training shall be referred for W±NJ~-related 
day care. AFDC recipients who are employed shall have their 
day care expenses deducted from earned income when testing net 
monthly income and when determining grant amount as provided 
in ARM 46.10.512. 

Subsections (2) through (2) (b) remain the same. 
(e) 'l'il;le IV ,.., !lay saFe fteeas will se talten int:e eeR 

siaeratieR fer eli~Jisilit;y aetePMinatien ef an a~plieaRt, If 
an ap~lieaftt Fe~~iree 'l'il;le IV A day eare 1 1;8is "eea will he 
eeRsiaerea iR aadit;ieR l;e 1;8e AF9C ~FaRI; a~e~Rt: t:e aet:ermiRe 
eli~JibilH:y, 

(a£) Title IV-A day care payment may be made diFeel;ly-1;6 
1;8e Feeipieftl; er through a vendor or two-party payment. 'PRe 
Feeipiefll; llll:lsl; '>'el~flteel!' iR Wl'it:ifi'J t-e Ra•,.a l;he elay eal'e 
paymeftt made thl'a~!Jft a 'enelar 81' t;wa part;y ~a~ 

original subsection (2)(e) remains the same in text but 
will be renumbered as subsection (2) (d). 

{f) Bay eara paymefltll!l shall Plat eMeeed $i!97 ~l!' mo.f!t,fl 
peF ehilEI eusept ill ~fti:IS~al eirBI;lllletafteea whefl aaelit:ienal day 
eare is a~pre.,·eel b) the elepal'l;!llef!l; fer the pl'el;eel;io~ 
e8ilereR• 

(tJe) The maximum rate for f¥ull::day care sen·iees are 
paiel at a ral;e ef $8.99 in day care homes is $11.25 per day 
per child iR eare il'l day eare hemes for children 24 months of 
age or older and S12.00 per day per child for infants under 24 
months of age. The maximum rate for full-day care in group 
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day care homes is ~ ~ per child per day ef eare ~ 
~hildren 24 months of age or older and $12. oo per child per 
day for infants under 24 months of age. The maximum rate for 
!!Jl.l-day care in day care centers is ~ ~ per child 
per day ef eue for children 24 months of age or older and 
$13.00 per child per day for infants under 24 months of aq§. 

Cil "Full-day care" means care provided for a continuous 
period of not less than six 16} hours per day. 

(h!) The maximum rate for Ppart= time care is ~aia a~ 
rate ef 999 in day care homes is $1.50 per hour per child 4fl 
aay eare he111es, 959. The maximum rate for part-time care in 
group day care homes is $1,50 per hour per child iA ~reHp day 
eare he111es aAa $1,99. The maximum rate for part-time care in 
day care centers is $2.00 per hour per child Y~ te a lllaMiiiiYIII 
e+-a. Part-time care payments may not exceed the full=day or 
night care rate. 

Original subsection (2) (i) remains the same in text but 
will be renumbered as subsection (2) (g). 

( i) extra meals at a rate of ~ ll:_lQ per meal per 
child; and 

(ii) exceptional child care, as defined in ARM \6.5.993 
.U......U..lOl (6) Cdl, at a maximum of ~ ill....,Q_Q per day per 
child for full-time care· or $~.1....12. per hour per child for 
part-time care in day care homes or group day care homes and 
$2.00 per hour per child in day centers. 

(~h) Title IV-A day care is available .QD..l.y for care 
provided 4fl Q¥ licensed or registered day care facilities &ft±y 
or by a day care provider who is legally OPerating pursuant to 
Montana law as set forth in 52-2-703 (2l(al and Cbl and 52-2-
721(11 Cal and Cbl. MCA. Title IV-A payments are available for 
in-home care furnished by a provider who is licensed or 
registered or is not reauired to be licensed or registered. 
including care provided by a person related to the child by 
blood or marriage. However. no payments shall be made to any 
person who is in the AFDC assistance unit for which care is 
being provided. 

C*il The recipient shall choose his day care provider. 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-4-211 and 53-4-716 MCA 

3. The Family Support Act of 1988 requires that the 
State IV-A agency guarantee child care to permit an AFDC 
eligible family member to accept employment or participate in 
an approved education or training activity under JOBS. The 
maximum day care rates are being increased based on a market 
rate survey completed in 1990. Payment for in-home care and 
legally unlicensed care are mandated in 45 CFR 255.3(c), which 
provides that if more than one type of child care is avail
able, the state must provide the caretaker relative an oppor
tunity to choose the arrangement, e.g. center, group family 
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care, family day care or in-home care. Several references to 
WIN in the rule have been changed to JOBS because the WIN 
program has been replaced by JOBS. Several other minor 
changes in language have been made for the sake of clarity and 
do not change the substance of the rule. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.o. Box 4210, Helena, Montana 59604-4210, no later 
than August 22, 1991. 

5. The Office or Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

D 

Certified to the Secretary of State _______ J_u_l~y--15 ________ , 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 
46.25.725, 46.25.726 and 
46.25.744 pertaining to 
general relief medical 
income and resources 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.25.725, 46.25.726 
AND 46.25.744 PERTAINING TO 
GENERAL RELIEF MEDICAL 
INCOME AND RESOURCES 

1. On August 15, 1991, at 9:00 a.m., a public hearing 
will be held in the auditorium of the social and Rehabilita
tion Services Building, 111 Sanders, Helena, Montana to 
consider the proposed amendment of Rules 46.25.725, 46.25.726 
and 46.25.744 pertaining to general relief medical income and 
resources. 

2. The rules as proposed to be amended provide as 
follows: 

46.25.725 INCOME Subsections (1) and (1) (a) remain the 
same. 

Cbl Depreciation fs not allowed as a deduction when 
computing self-employment income. 

subsections (2) through (2)(c) remain the same. 

AUTH: Sec. 53-2-803 and 53-3-114 MCA 
IMP: Sec. 53-3-205 MCA 

46.25.726 RESOURCES Subsections (1) through (3) (f) 
remain the same. 

C4l It is presumed that a client owns one hundred 
percent !100\l of any joint bank account. certificate of 
deposit or savings bond which the client holds iointly with 
another person or persons. and to which the client has unre
stricted access. one hundred percent 1100\l of the value of 
such account. certificate of deposit or savings bond shall be 
counted as a resource to the client. 

Cal A client may rebut the presumption of one hundred 
percent (100\l ownership by: 

(il filling out and signing the form designated by the 
department; 

Ciil obtaining corroborating statements from all other 
co-owners or from a knowledgeable third party if the co-owner 
is a minor or is incompetent; and 

Ciiil providing proof of a change of designation remov
ing the client's name from the account. certificate or bond or 
restricting client's access. 

Cbl If a client rebuts the presumption of 100% percent 
ownership, then only that portion of the jointly held account, 
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certificate of deposit or bond which client owns. if any, 
shall be counted as a resource. 

Subsections (4) through (lO)(d) remain the same in text 
but will be renumbered as subsections (5) through (11) (d). 

AUTH: Sec. 53-2-803 and 53-3-114 MCA 
IMP: Sec. 53-3-205 and 53-2-803 MCA 

46.25.744 INCOME FOR GENERAL RELIEF MEDICAL Subsections 
(1) through (1) (a) (i) remain the same. 

Ciil Depreciation is not allowed as a deg.)Jct_i_Qn --~h_g_D 
computing self-employment incom~ 

Subsections (2) through (5) remain the same. 

AUTH: Sec. 53-2-803 and 53-3-114 MCA 
IMP: Sec. 53-3-205 and 53-3-206 MCA 

3, A recent Fair Hearing decision determined that a 
General Relief applicant could rebut the presumption that all 
of the funds in a joint checking or savings account were 
available for the applicant's use and should be counted as a 
resource. The Department, therefore, reviewed its policy with 
regard to such jointly held resources and has determined that 
the rule should be changed in order to be rrnm equitable to the 
client and to conform to the holdings of several Montana 
judicial decisions regarding ownership of jointly titled 
accounts. ARM 46.25.726 is, therefore, being amended to allow 
General Relief clients to rebut the presumption that all of 
the funds in a jointly held bank account, certificate of 
deposit, or U.S. Savings bond are accessible to the client and 
countable as a resource to the client. 

It has been a long-standing policy of the Department to 
disallow depreciation as a deduction in computing self
employment income for purposes of determining eligibility for 
General Relief Assistance. This policy has never been stated 
in a rule, however. ARM 46.25.725 and 46.25.744 are being 
amended to specifically provide that depreciation is not an 
allowable deduction. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, Montana 59604-4210, no later 
than August 22, 1991. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 
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certified to the Secretary of State ------~J~u~l~~rs~------' 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I through 
XXV, the amendment of Rules 
46.12.1208 through 
46.12.1210 and the repeal of 
Rules 46.12.1201 through 
46.12.1207 pertaining to 
medicaid nursing facility 
services and reimbursement, 
and appeal procedures for 
certain other medicaid 
providers 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF 
RULES I THROUGH XXV, THE 
AMENDMENT OF RULES 
46.12.1208 THROUGH 
46.12.1210 AND THE REPEAL 
OF RULES 46.12.1201 THROUGH 
46.12.1207 PERTAINING TO 
MEDICAID NURSING FACILITY 
SERVICES AND REIMBURSEMENT, 
AND APPEAL PROCEDURES FOR 
CERTAIN OTHER MEDICAID 
PROVIDERS 

1. on August 15, 1991, at 1:30 p.m. a public hearing 
will be held in the auditorium of the Social and Rehabilita
tion Services Building, 111 Sanders, Helena, Montana to 
consider the proposed adoption of Rules I through XXV, the 
amendment of Rules 46.12.1208 through 46.12.1210 and the 
repeal of Rules 46.12.1201 through 46.12.1207 pertaining to 
medicaid nursing facility services and reimbursement, and 
appeal procedures for certain other medicaid providers. 

2. The rules as proposed to be adopted provide as 
follows: 

[RULE Il SCOPE. APPLICABILITY AND PURPOSE (1) [Rules I 
through XXV) specify requirements applicable to provision of 
and reimbursement for medicaid nursing facility services, 
including intermediate care facility services for the mentally 
retarded. These rules are in addition to requirements 
generally applicable to medicaid providers as otherwise 
provided in state and federal statute, rules, regulations and 
policies. 

(2) These rules are subject to the provisions of any 
conflicting federal statute, regulation or policy, whether now 
in existence or hereafter enacted or adopted. 

(3) Unless otherwise provided, [Rules I through XXV] 
apply to rate years beginning on or after July 1, 1991. 
Reimbursement and other substantive nursing facility require
ments for earlier periods are subject to the laws, regula
tions, rules and policies then in effect. Procedural and 
other non-substantive provisions of these rules are effective 
upon adoption. 

( 4) The purpose of the department's rules relating to 
medicaid reimbursement of nursing facility services is to 
provide, as required by federal law, for payment for nursing 
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facility services through rates which are reasonable and 
adequate to meet the costs which must be incurred by effi
ciently and economically operated facilities in order to 
provide care and services in conformity with applicable state 
and federal laws, regulations and quality and safety 
standards. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

lRULE Ill DEFINITIONS (1) Unless the context requires 
otherwise, in sub-chapter 12 the following definitions apply: 

(a) "Abstracts" mean patient assessment abstracts sub
mitted by providers to the department each month, in accor
dance with the requirements of [Rule VIII], which report to 
the department the care requirements for each medicaid recipi
ent in the facility on forms provided and according to the 
patient assessment manual and instructions supplied by the 
department. 

(b) "Administrator" means the person licensed by the 
state, including an owner, salaried employee, or other pro
vider, with daily responsibility for operation of the facil
ity. In the case of a facility with a central management 
group, the administrator, for the purpose of these rules, may 
be ~ pPrson other thnn the titled administrator of the facil
ity if such person has daily responsibility for operation of 
the nursing facility and is currently licensed by the state as 
a nursing home administrator. 

(c) "Closely held corporation" is defined as a corpora
tion having 15 or fewer shareholders. 

(d) "Department" means the Montana department of social 
and rehabilitation services or its agents, including but not 
limited to parties under contract to perform audit services, 
claim processing and utilization review. 

(e) "Department audit staff" and "audit staff" mean 
personnel directly employed by the department or any of the 
department's contracted audit personnel or organizations. 

(f) "Estimated economic life" means the estimated 
remaining period during which property is expected to be 
economically usable by one or more users, with normal repairs 
and maintenance, for the purpose for which it was intended 
when built. 

(g) "Extensive remodeling" means a renovation or refur
bishing of all or part of a provider's physical facility, in 
accordance with certificate of need requirements, when the 
project • s total cost depreciable under generally acceptable 
accounting principles exceeds, in a twelve month period, 
$2,400 times the number of total licensed nursing facility 
beds in the facility. "Extensive remodeling" does not include 
the construction of additional new beds, but may include 
construction of additional square feet or conversion of exist
ing hospital beds to nursing facility beds if the cost 
~equirements of this definition are met. 
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(h) "Fiscal year" and "fiscal reporting period" both 
mean the provider's internal revenue tax year. 

(i) "Licensed to non-licensed ratio" means the ratio 
computed when the sum of all hourly registered and licensed 
practical nurse wages, including benefits, paid or accrued by 
all providers, as identified by the department in its survey 
of providers for the month of March in the most current year, 
divided by the total number of registered and licensed 
practical nurse hours included in the survey, is divided by 
the sum of all hourly nurse aide wages, including benefits, 
paid or accrued by all providers, as identified by the depart
ment in its survey of providers for the month of March in the 
most current year, divided by the total number of nurse aide 
hours included in the survey. 

(j) "Maintenance therapy and rehabilitation services" 
mean repetitive services required to maintain functions which 
do not involve complex and sophisticated therapy procedures or 
the judgment and skill of a qualified therapist and without 
the expectation of significant progress. 

(k) "Medicaid recipient" means a person who is eligible 
and receiving assistance under Title XIX of the Social 
Security Act for nursing facility services. 

(1) "Monitor" means a review performed by the department 
or its agents on a statistical sample of a specific month's 
medical records, including chart documentation, to determine 
whether such records support the patient management minutes 
claimed by the provider for the same month. 

(m) "Nonemergency routine transportation" means trans
portation for routine activities, such as outings scheduled by 
the facility, nonemergency visits to physicians, dentists, 
optometrists or other medical providers. This definition 
includes such transportation when it is provided within the 
community served by the facility or within 20 miles of the 
facility, whichever is greater. 

(n) "Nursing facility services" means nursing facility 
services provided in accordance with 42 CFR, Part 483, Subpart 
B, or intermediate care facility services for the mentally 
retarded provided in accordance with 42 CFR, Part 483, Subpart 
c. The department hereby adopts and incorporates herein by 
reference 42 CFR, Part 483, Subparts B and C, which define the 
participation requirements for nursing facility and inter
mediate care facility for the mentally retarded (ICf/MR) 
providers, copies of which may be obtained from the Medicaid 
services Division, Department of Social and Rehabilitation 
Services, P.O. Box 4210, 111 sanders, Helena, Montana 59604-
4210. The term "nursing facility services" includes the term 
"long term care facility services". Nursing facility services 
include, but are not limited to, a medically necessary room, 
dietary services including dietary supplements used for tube 
feeding or oral feeding such as high nitrogen diet, nursing 
services, minor medical and surgical supplies, and the use of 
equipment and facilities. Payment for the services listed in 
this subsection is included in the per diem rate determined by 
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the department under [Rule IV or XVI] and no additional reim
bursement is provided for such services. Nursing facility 
services include but are not limited to the following or any 
similar items: 

(i) all general nursing services, including but not 
limited to administration of oxygen and medications, hand
feeding, incontinence care, tray service, nursing rehabilita
tion services, enemas, and routine pressure sore/decubitis 
treatment; 

(ii) services necessary to provide for residents in a 
manner and in an environment that promotes maintenance or 
enhancement of each resident's quality of life; 

(iii) services required to attain or maintain the 
highest practicable physical, mental, and psychosocial well
being of each medicaid recipient who is a resident in the 
facility; 

(iv) items furnished routinely to all residents with-
out charge, such as resident gowns, water pitchers, basins and 
bed pans; 

(v) items distributed or used individually in small 
quantities including but not limited to: 

(A) anti-bacterial/bacteriostatic solutions, including 
betadine, hydrogen peroxide, 70% alcohol, rnerthiolate, 
zepherin solution; 

(B) cotton; 
(C) denture cups; 
(D) deodorizers (room-type); 
(E) routine incontinence care items appropriate for the 

resident's individual medical needs; 
(F) distilled water; 
(G) enema equipment and/or solutions; 
(H) facial tissues and paper toweling; 
(I) finger cots; 
(J) first aid supplies; 
(K) foot soaks; 
(L) gloves (sterile and unsterile); 
(M) hot water bottles; 
(N) hypodermic needles (disposable and non-disposable); 
(0) ice bags; 
(P) incontinence pads; 
(Q) linens for bed and bathing; 
(R) lotions (for general skin care); 
(S) medication - dispensing cups and envelopes; 
(T) ointments far general protective skin care; 
(U) ointments (anti-bacterial); 
(V) safety pins; 
(W) sanitary pads; 
(X) sterile water and normal saline for irrigating; 
(Y) sheepskins and other fleece-type pads; 
(Z) soaps (hand or bacteriostatic); 
(AA) supplies necessary to maintain infection control, 

including those required for isolation-type services; 
(BB) surgical dressings; 
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(CC) surgical tape; 
(DO) the following over-the-counter medications (or their 

equivalents): 
(I) acetaminophen (regular and extra-strength); 
(II) aspirin (regular and extra-strength); 
(III) milk of magnesia; 
(IV) mineral oil; 
(V) suppositories for evacuation (dulcolax and 

glycerine) ; 
(VI) maalox; 
(VII) mylanta; 
(EE) strawjtubes for drinking; 
(FF) suture removal kits; 
(GG) swabs (including alcohol swab); 
(HH) syringes (disposable or non-disposable hypodermic; 

insulin; irrigating); 
(II) thermometers, clinical; 
(JJ) tongue blades; 
(KK) water pitchers; 
(LL) waste bags; 
(MM) wound-cleansing beads or paste; 
(vi) items used by individual residents which are 

reusable and expected to be available, including but not 
limited to.: 

(A) bathtub accessories (seat, stool, rail); 
(B) beds, mattresses, and bedside furniture; 
(C) bedboards, foot boards, cradles; 
(D) bedside equipment, including bedpans, urinals, 

emesis basins, water pitchers, serving trays; 
(E) bedside safety rails; 
(F) blood-glucose testing equipment; 
(G) blood pressure equipment, including stethoscope; 
(H) canes, crutches; 
(I) cervical collars; 
(J) commode chairs; 
(K) enteral feeding pumps; 
(L) geriatric chairs; 
(M) heat lamps, including infrared lamps; 
(N) humidifiers; 
(O) isolation cart; 
(P) IV poles; 
(Q) mattress (foam-type and water); 
(R) patient lift apparatus; 
(S) physical examination equipment; 
(T) postural drainage board; 
(U) room (private or double occupancy as provided in 

[RULE XV]); 
(V) raised toilet seat; 
(W) sit111 baths; 
(X) suction machines; 
(Y) tourniquets; 
(Z) traction equipment; 
(AA) trapeze bars; 
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(BB) vaporizers, steam-type; 
(CC) walkers (regular and wheeled); 
(DO) wheelchairs (standard); 
(EE) whirlpool bath; 
(vii) laundry services whether provided by the facility 

or by a hired firm, except for residents' personal clothing 
which is dry cleaned outside of the facility; and 

(viii) transportation of residents for routine services 
as defined in subsection (1) (m). 

(o) "Patient contribution" means the total of all of a 
resident's income from any source available to pay the cost of 
care, less the resident's personal needs allowance. The 
patient contribution includes a resident's incurment deter
mined in accordance with ARM 46.12.3804. 

(p) "Patient day" means a whole 24-hour period that a 
person is present and receiving nursing facility services, 
regardless of the payment source. Even though a person may 
not be present for a whole 24-hour period on the day of admis
sion or day of death, such day will be considered a patient 
day. When department rules provide for the reservation of a 
bed for a resident who takes a temporary leave from a pro
vider to be hospitalized or make a home visit, such whole 24-
hour periods of absence will be considered patient days. 

(q) "Provider" means any person, agency, corporation, 
partnership or other entity that, under a written agreement 
with the department, furnishes nursing facility services to 
medicaid recipients. 

(r) "Rate year" means a 12-month period beginning 
July 1. For example, rate year 1992 means a period 
corresponding to state fiscal year 1992. 

(s) "Resident" means a person admitted to a nursing 
facility who has been present in the facility for at least one 
24-hour period. 

(t) "Total allowable remodeling costs" means those 
remodeling costs which are supported by adequate documenta
tion. These costs include, but are not limited to, all costs 
of construction. These costs do not include costs of moveable 
equipment, supplies, furniture, appliances or other similar 
items. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

[RULE IIIl PROVIDER PABTICIP!TION REQUIREMENTS 
(1) Nursing facility service providers, as a condition 

of participation in the Montana medicaid program must meet the 
following requirements: 

(a) comply with and agree to be bound by all laws, 
rules, regulations and policies generally applicable to 
medicaid providers, including but not limited to the pro
visions of ARM 46.12.301 through 309; 

(b) maintain a current license issued by the department 
of health and environmental sciences under Montana law for the 
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category of care being provided, or, if the facility is 
located outside the state of Montana, maintain a current 
license under the laws of the state in which the facility is 
located for the category of nursing facility care being pro
vided; 

(c) maintain a current certification for Montana medi
caid issued by the department of health and environmental 
sciences under applicable state and federal laws, rules, regu
lations and policies for the category of care being provided, 
or, if the facility is located outside the state of Montana, 
maintain current medicaid certification in the state in which 
the facility is located; 

(d) maintain a current agreement with the department to 
provide the care for which payment is being made, or, if the 
facility is located outside the state of Montana, comply with 
the provisions of [Rule XVII]; 

(e) operate under the direction of a licensed nursing 
home administrator, or other qualified supervisor for the 
facility, as applicable laws, regulations, rules or policies 
may require; 

(f) for providers maintaining resident trust accounts, 
insure that any funds maintained in such accounts are used 
only for those purposes for which the resident, legal guard
ian, or personal representative of the resident has given 
written authorization. The provider must maintain personal 
funds in excess of $50 in an interest bearing account and must 
credit all interest earned to the resident's account. 
Resident's personal funds which do not exceed $50 must be 
maintained in a non-interest bearing account or petty cash 
fund. A provider may not borrow funds from such accounts or 
commingle resident and facility funds for any purpose; 

(g) maintain admission policies which do not discrimi
nate on the basis of diagnosis or handicap, and which meet the 
requirements of all federal and state laws prohibiting dis
crimination against the handicapped, including persons 
infected with acquired immunity deficiency syndrome/human 
immunodeficiency virus (AIDS/HIV); 

(h) comply with ARM 46.12.1101 through 1106 and 
46.12.1301 through 1310, regarding screening for nursing 
facility services; 

(i) comply with all applicable federal and state laws, 
rules, regulations and policies regarding nursing facilities 
at the times and in the manner required therein, including but 
not limited to 42 u.s. c. §1396r(b) (5) and l396r(c). The 
department hereby adopts and incorporates herein by reference 
42 u.s.c. Sl396r(b) (5) and l396r(c). A copy of these statutes 
may be obtained from the Medicaid Services Division, Depart
ment of Social and Rehabilitation Services, P.O. Box 4210, 
Helena, Montana 59604-4210. 

(2) A provider which fails to meet any of the require
ments of this section may be denied medicaid payments, refused 
further participation in the medicaid program or otherwise 
sanctioned or made subject to appropriate department action, 
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according to applicable laws, rules, regulations or 
policies. 

AUTH: Sec. 53-6-108, 53-6-111 and 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-106 and 53-6-107 MCA 

[RULE IVJ NURSfNG FACILITY REIMBURSEMENT (1) For 
nursing facili1=:Y serv1.ces, other than ICF/MR services, pro
vided by nursJ.ng facilities located within the state of 
Montana, the Montana medicaid program will pay a provider, for 
each medicaid patient day, a per diem rate determined in 
accordance with this section, minus the amount of the medicaid 
recipient's patient contribution. The per diem rate shall not 
exceed the limitation specified in subsection (3). Except as 
provided in subsection ( 4) , the per diem rate is the sum of 
the following components: 

(a) an operating cost component, individually determined 
for each provider in accordance with [Rule VI]; 

(b) a direct nursing personnel cost component, individu
ally determined for each provider in accordance with [Rule 
VII); 

(c) an OBRA cost component, individually determined for 
each provider in accorda~ce with [Rule IX]; and 

(d) a calculated property cost component, individually 
determined for each provider in accordance with [Rule X], or a 
grandfathered property component determined in accordance with 
[Rule X), if the provider is entitled to a grandfathered 
property rate under the provisions of [Rule XI]. 

(2) For purposes of subsection (1), medicaid patient 
days include bed hold days to the extent allowable under (Rule 
XVIII). 

(3) A provider's per diem rate for rate year 1992 shall 
not exceed the provider's average per diem rate, including the 
OBRA increment, in effect for rate year 1991 plus $9.50 per 
diem. 

(4) For providers which, as of July 1 of the rate year, 
have not filed with the department a cost report covering a 
period of at least six months participation in the medicaid 
program in a newly constructed facility or following a change 
in provider as defined in [Rule XII], the per diem rate shall 
be as provided in (Rule XIII]. 

(5) For ICF/MR services provided by nursing facilities 
located within the state of Montana, the Montana medicaid 
program will pay a provider as provided in (Rule XVI]. 

(6) In addition to the per diem rate provided under 
subsection (1) or the reimbursement allowed to an ICF/MR 
provider under subsection (5), the Montana medicaid program 
will pay providers located within the state of Montana for 
separately billable items, in accordance with [Rule XIV]. 

(7) For nursing facility services, including ICF/MR 
services, provided by nursing facilities located outside the 
state of Montana, the Montana medicaid program will pay a 
provider only as provided in [Rule XVII]. 
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(8) The Montana medicaid program will not pay any pro
vider for items billable to residents under the provisions of 
(Rule XV]. 

(9) Reimbursement for medicare co-insurance days will be 
limited to the per diem rate, as determined under subsection 
(1) or [Rule XVI], or the medicare co-insurance rate, which
ever is lower, minus the medicaid recipient's patient 
contribution. 

(10) Providers must bill for all services and supplies 
in accordance with the provisions of ARM 46. 12.303. The 
department's fiscal agent will pay a provider on a monthly 
basis the amount determined under these rules upon receipt of 
an appropriate billing which reports the number of patient 
days of nursing facility services provided to authorized 
medicaid recipients during the billing period. 

(a) Authorized medicaid recipients are those residents 
determined eligible for medicaid and authorized for nursing 
facility services as a result of the screening process 
described in ARM 46.12.1101 through 1106 and 46.12.1301, et 
seq. 

(11) Payments provided under this section are subject to 
all limitations and cost settlement provisions specified in 
applicable laws, regulations, rules and policies. All pay
ments or rights to payments under this rule are subject to 
recovery or non-payment, as specifically provided in these 
rules. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

(RULE VJ RATE EFFECTIVE DATES (1) Except as specifi
cally provided in these rules, per diem rates and interim 
rates are set only once a year, effective July 1, and remain 
in effect through June 30 of the following year. Revised 
rates based on new calculations are effective only on July 1 
of each year, except as specifically otherwise provided in 
these rules. 

(2) The department will change a provider's operating 
cost component on a date other than July 1 of the rate year 
only upon the department's notice of final settlement of a 
cost report based upon a desk review or audit which results in 
adjustment of the base period costs used by the department to 
calculate the provider's rate or as provided in [Rule XIII) (2) 
(c)]. 

(3) The department will change a provider's direct 
nursing personnel cost component on a date other than July 1 
of the rate year only: 

(a) as of January 1 of the rate year as provided in 
(Rule VIII (7) (a)); 

(b) upon the department's notice of final settlement of 
a cost report based upon a final desk review or audit which 
results in adjustment of the base period costs used by the 
department to calculate the provider's rate; or 
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(c) as provided in [Rule XIII(2) (c)]. 
( 4) The department will change a provider's property 

cost component on a date other than July 1 of the rate year 
only upon a change in provider's calculated property cost 
component as provided in [Rule X(2) (c)], upon loss of a grand
fathered property cost component as provided in [Rule XI ( 2) 
(d)], or as provided in [Rule XIII(2) (c)]. 

AUTH: sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

[RULE VIJ OPERATING COST COMPONENT (1) This section 
specifies the method used by the department to calculate the 
operating cost component for a specific provider. Such oper
ating cost component is expressed in dollars and cents per 
patient day. 

(2) As used in this section, the following definitions 
apply: 

(a) "Base period" means the provider's cost reporting 
period from which operating costs are determined and, if 
applicable, inflated for purposes of determining the operating 
cost component for a given year. 

(i) Except as otherwise specified in [Rule XIII], for 
rate years beginning on or after July 1, 1991, the base period 
is the provider's cost report period of at least six months 
with a fiscal year ending between January 1, 1989 and December 
31, 1989 inclusive, if available or, it not available, the 
provider's cost report period of at least six months on file 
with the department before July 1, 1991. 

(b) "DRI-HC" means the DRI McGraw-Hill Health Care 
costs: National Forecast Tables Nursing Home Market Basket 
published for the first calendar quarter of each year which 
projects inflation for the fourth quarter of the calendar 
year. 

(c) "Inflated" means that the costs in question are 
indexed from the midpoint of the base period to the midpoint 
of the rate year, according to the DRI-HC. Regardless of any 
other provision of these rules, if base period costs are from 
the same period for which the rate is being set, such costs 
will not be inflated for purposes of this rule. 

(d) "Median operating costs" means the median amount 
calculated by arraying the inflated per diem base period 
operating cost of each provider from low to· high, together 
with the number of licensed beds for the provider during the 
base period and determining the median so that one-half of the 
licensed beds in the array have per diem costs less than or 
equal to the median and one-half of the licensed beds in the 
array have per diem costs greater than or equal to the median. 

(i) For purposes of setting state fiscal year 1992 
rates, if a provider has not filed a cost report for a period 
of at least six months with a fiscal year ending between 
January 1, 1989 and December 31, 1989 inclusive, such provider 
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shall not be included in the array for purposes of calculating 
the median. 

(e) "Operating costs" means allowable patient-related 
administrative costs (including home office and management 
fees), dietary, laundry, housekeeping, plant operation, and 
other allowable patient service costs not included in the 
direct nursing personnel cost component or the property cost 
component. 

(f) "Per diem operating costs" means the provider's 
total operating costs divided by the number of provider's 
patient days for the base period. 

(3) The provider's operating cost component is the 
lesser of the provider's inflated base period per diem operat
ing costs or the operating cost limit calculated in accordance 
with subsection (4), plus an incentive allowance, if appli
cable, as provided in subsection (5). 

(4) The operating cost limit is 115% of median operating 
costs. 

(5) If the provider's inflated base period per diem 
operating cost is less than the operating cost limit calcu
lated in accordance with subsection (4), the provider's 
operating cost component shall include an incentive allowance 
equal to the lesser of 5t of median operating costs or 40% of 
the difference between the provider's inflated base year per 
diem operating cost and the operating cost limit. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

(RULE VIIl QIRECT NURSING PERSONNEL COST COMPONENT 
(1) This section specifies the method used by the 

department to calculate the direct nursing personnel cost 
component for a specific provider. Such nursing cost compo
nent is expressed in dollars and cents per patient day. 

(2) As used in this section, the following definitions 
apply: 

(a) "Base period" means the provider's same cost report
ing period from which operating costs are determined and, if 
applicable, inflated for purposes of determining the pro
vider's operating cost component for a given year. 

( i) Except as otherwise specified in (Rule XII I], for 
rate years beginning on or after July 1, 1991, the base period 
is the provider's cost report period of at least six months 
with a fiscal year ending between January 1, 1989 and December 
31, 1989 inclusive, if available or, if not available, the 
provider's cost report period of at least six months on file 
with the department before July 1, 1991. 

(b) "Composite nursing wage rate" means the total base 
period direct nursing personnel cost divided by the product of 
the provider's base period average patient assessment score, 
determined in accordance with [Rule VIII], and the provider's 
patient days for the base period. 
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(c) "Direct nursing personnel cost" means allowable 
direct nursing personnel wages, salaries and benefits, to the 
extent such are direct costs of patient-related services 
actually rendered within the facility and are separately 
identifiable, rather than merely allocable, as such. Direct 
nursing personnel costs include the accrued wages, salaries 
and benefits of registered nurses, licensed practical nurses, 
nurse aides, and director of nursing, if any, to the extent 
such wages, salaries and benefits meet the other requirements 
of this definition. 

(d) "DRI-HC" means the ORI McGraw-Hill Health Care 
costs: National Forecast Tables Nursing Home Market Basket 
published for the first calendar quarter of each year which 
projects inflation for the fourth quarter of the calendar 
year. 

(e) "Inflated" means that the costs in question are 
indexed from the midpoint of the base period to the midpoint 
of the rate year, according to the ORI-HC. Regardless of any 
other provision of these rules, if base period costs are from 
the same period for which the rate is being set, such costs 
will not be inflated for purposes of this rule. 

(f) "Statewide median average wage" means the amount 
calculated by arraying the inflated base period average wage 
rate for each provider from low to high, together with the 
number of licensed beds for the provider during the base 
period and determining the median so that one-half of the 
licensed beds in the array have average wage rates less than 
or equal to the median and one-half of the licensed beds in 
the array have average wage rates greater than or equal to the 
median. 

(i) For purposes of setting rate year 1992 rates, if a 
provider has not filed a cost report for a period of at least 
six months with a fiscal year ending between January 1, 1989 
and December Jl, 1989 inclusive, such provider shall not be 
included in the array for purposes of calculating the median. 

(3) The provider's direct nursing personnel cost compo
nent is the lesser of the provider's inflated base period 
composite nursing wage rate multiplied by the provider's most 
recent average patient assessment score, determined in accor
dance with [Rule VIII], or the direct nursing personnel cost 
limit calculated in accordance with subsection (4). 

(4) The direct nursing personnel cost limit is 140% of 
t~e statewide median average wage, multiplied by the pro
V1der 's most recent average patient assessment score, 
determined in accordance with [Rule VIII]. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

(RULE VIIIJ 
QUIREMENTS 

department each 

14-7/25/91 

PATIENT ASSESSMENT SCORING AND STAFFING RE-
( 1) Each provider must report to the 
month the care provided for each medicaid 
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resident in the facility on the forms provided and in accor
dance with the patient assessment manual and instructions 
supplied by the department. The patient assessment manual 
dated July 15, 1991 is hereby adopted and incorporated herein 
by reference. A copy of this manual is available from the 
Medicaid Services Division, Department of Social and Rehabili
tation services, 111 sanders, P.o. Box 4210, Helena, MT 
59604-4210. 

(2) The completed patient (resident) assessment forms 
and staffing report forms required by this section must be 
received by the department within ten days following the end 
of each calendar month. Each report must be executed by the 
nursing facility administrator or his designee and must 
include a certification that the report, to the best of his 
knowledge and belief, is complete, accurate, and prepared in 
accordance with all applicable rules and departmental instruc
tions. 

(3) If the complete, accurate and certified forms are 
not received within the ten-day period, the department may 
withhold all payments for nursing facility services until such 
time as the complete, accurate and certified forms are 
received. 

(4) Based upon the monthly patient (resident) assessment 
form submitted the provider in accordance with subsection (2) 
and considering such hours as are allowable under the patient 
assessment manual, the department will determine the pro
vider's hourly patient assessment score for the month as 
follows: 

(a) Using the licensed to non-licensed ratio as defined 
in [Rule II], all registered and licensed practical nurse 
hours, referred to herein as licensed hours, will be converted 
into non-licensed hours. All licensed hours so converted will 
be added to all nurse aide (nonlicensed) hours. The total of 
the converted licensed hours and the nonlicensed hours will be 
divided by the number of residents served in the period. The 
result is the provider's hourly patient assessment score for 
the month. 

(5) Once a year, for purposes of determining the direct 
nursing personnel cost component as provided in [Rule VII], 
the department will determine the provider's average patient 
assessment score, using the methodology described in subsec
tion (4)(a), considering such hours as are allowable under the 
patient assessment manual and based upon all patient assess
ment information for the provider from a survey period con
sisting of not less than three nor more than six of the months 
in the previous period October through March inclusive. 

(a) The department will use the same survey period for 
all providers. 

(b) The departm~nt may determine a provider's average 
patient assessment score more than once a year and recalculate 
the provider's direct nursing personnel cost limit according 
to the provisions of and as required by subsection (7). 
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(c) For purposes of determining the provider's direct 
nursing personnel cost limit as provided in (Rule VII], the 
provider's average patient assessment score will be as deter
mined in accordance with subsection (5) or, if applicable, as 
provided in subsection (6), (6) (e) (i) or (7). 

(6) At least once annually, the department or its agents 
will monitor the monthly patient assessment abstracts for 
accuracy and consistency with medical records maintained by 
the provider. If the department's monitor team finds that the 
abstracts, as supported and verified by the provider's chart 
documentation, are significantly different, as defined in 
subsection ( 6) (a) , than the abstracts as submitted to the 
department by the provider for the same month, the provider's 
average patient assessment score, for purposes of determining 
the direct nursing personnel cost limit under (Rule VII], will 
be the provider's hourly patient assessment score for the 
monitor month, calculated using the methodology described in 
subsection (4)(a) and based upon the abstracts as verified by 
the monitor team. 

(a) for purposes of these rules, "significant differ
ence" and "significantly different" mean a ten percent or 
greater variance. 

(b) Within a reasonable time after completion of the 
monitor, the department will notify the provider of the 
monitor results. such notice will include the provider's 
patient assessment score as determined by the department from 
the monitor findings, the provider's patient assessment score 
for the same month as determined based upon the abstracts 
submitted by the provider, and a statement of whether or not 
there is a "significant difference" which will affect the 
provider's per diem rate. 

(c) Subject to the provisions of subsection (d), if the 
department determines that a significant difference exists, 
the provider may request administrative review and fair hear
ing regarding the determination of significant difference in 
accordance with (Rule XXV]. For purposes of administrative 
review and fair hearing under (Rule XXV], documentation which 
was not made available to the monitor team at the time of the 
initial monitor is inadmissible and may not be considered by 
the department or the hearing officer. 

(d) For providers who object to the monitor team's 
sampling technique used to select the abstracts to be moni
tored, the lOO% monitor procedure described in subsection (e) 
through (e)(ii) will be the only appeal available with respect 
to the sampling technique issue. 

(i) A provider wishing to object to both the sampling 
technique and to other issues relating to the determination of 
a significant difference, must first timely request a 100% 
monitor as provided below. The provider may request adminis
trative review and fair hearing regarding other issues 
relating to the determination of a significant difference in 
accordance with (Rule XXV) only after the department has made 
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a determination based upon the 100% monitor as provided in 
this section. 

(A) For purposes of administrative review regarding 
other issues after a determination based upon the 100% 
monitor, the deadline for requesting such review shall begin 
running on the date of mailing of the department • s written 
determination on the 100% monitor. If the provider does not 
request a 100% monitor, the deadline for requesting adminis
trative review on issues other than the sampling technique is 
as provided in [Rule XXV]. 

(B) If the provider fails to request a 100% monitor 
within the time specified in this section, the provider waives 
the right to object to or appeal the sampling technique used 
to select the abstracts to be monitored. 

(e) Within thirty (30) days of the department's mailing 
of the monitor findings as required under subsection (6)(b), 
the provider may request a monitor of 100% of the monthly 
patient assessment abstracts for the month originally 
monitored. 

(i) If the monitor team finds, based upon the 100% 
monitor, that the abstracts submitted by the provider are 
significantly different than the abstracts monitored, the 
provider must reimburse the department for the cost of the 
100% monitor, as determined by the department, and the pro
vider's average patient assessment score will be the 
provider's hourly patient assessment score for the 100% 
monitor month, calculated using the methodology described in 
subsection (4)(a) and based upon the abstracts as verified by 
the monitor team during the 100% monitor. 

(A) Unless the department receives payment from the 
provider for the cost of the 100% monitor within 30 days after 
the department mails to the provider notice of the costs of 
the monitor, the department may recover such cost by offset 
against amounts otherwise payable by the department to the 
provider. 

(ii) If, following a monitor under subsection (6) which 
resulted in a determination that a significant difference 
exists, the monitor team finds, based upon the 100% monitor, 
that the abstracts submitted by the provider are not signifi
cantly different than the abstracts monitored, the department 
will bear the cost of the 100\ monitor and the provider's 
average patient assessment score will be determined in accor
dance with subsection (5). 

(iii) Documentation which was not made available to the 
monitor team at the time of the 100% monitor may not be con
sidered by the department in an administrative review proceed
ing or by a hearing officer in a fair hearing regarding the 
provider's average patient assessment score determination. 

(7) A provider whose direct nursing personnel cost 
component, effective 'July 1, has been determined using a 
provider's average patient assessment score determined in 
accordance with subsection (6) or (6) (e) (i), may request that 
a new monitor be performed. In the event of such a request, 
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the monitor will be performed on a month from the period May 
through october, as selected by the department or its agents, 

(a) If the department determines, based upon the new 
monitor, that there is no significant difference between the 
new monitor findings and the abstracts submitted by the pro
vider for the month of the monitor, the provider's direct 
nursing personnel cost limit shall be recalculated using the 
provider's average patient assessment score calculated using 
the methodology described in subsection ( 5) , based upon the 
average from the entire period May through October and the 
abstracts as verified by the monitor team. If the recalcu
lated limit changes the provider 1 s direct nursing personnel 
cost component, as calculated under the provisions of (Rule 
VII J, the provider's per diem rate shall be revised accord
ingly, effective January 1 of the rate year, regardless of 
whether such revision results in an increased or a decreased 
rate. 

(i) Providers who acquire a new patient assessment score 
under this subsection must staff in relation to the new 
patient assessment score as required by subsection (8). 

(b) the new monitor findings indicate that a significant 
difference exists there will be no change in the provider's 
rate. 

(8) Providers must'provide staffing at levels which, at 
a minimum, equal the staffing requirements indicated by the 
provider's hourly patient assessment score for the month, 
determined in accordance with this section. 

(a) Each provider must report to the department each 
month, as required in subsection (2), the staffing provided at 
the facility on forms provided and according to instructions 
supplied by the department. 

(b) If the department determines that a provider's 
average patient assessment care requirement was ten percent or 
more in excess of actual provider ·nursing care staffing for 
two or more consecutive months, the department may: 

( i) schedule and conduct an audit of the provider's 
cost report within 180 days of receipt of the cost report 
covering the fiscal year in which the deficiency occurred; and 

(ii) determine allowable costs in accordance with (Rule 
XX] and recover, in accordance with [Rule XXII], all amounts 
paid in excess of allowable medicaid costs, or 10% of the 
total amount paid to the facility for the period for nursing 
facility services, whichever is greater. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-108 MCA 

(RULE IXJ OBRA COST COMPONENT (1) For rate years 
beginning on or after July 1, 1991, the OBRA cost component 
for a provider is the sum of the OBRA increment, as provided 
in subsection (2), and a facility-specific certified nurse 
aide wage increment, as provided in subsection (3). 
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(2) For all providers, the OBRA increment will be $1.90 
per patient day. 

(a) The OBRA increment covers the medicaid share of 
nurse aide certification training costs incurred to meet OBRA 
requirements and all other fiscal year 1992 costs of complying 
with the requirements of the Omnibus Budget Reconciliation 
Acts of 1987, 1989 and 1990, public laws 100-203 and 101-239, 
and all state and federal laws and regulations adopted there
under, including but not limited to the costs of training for 
nurse aides other than the costs of actual testing required 
for nurse aides. 

(b) Each provider must document and submit to the 
department on a quarterly basis information on the nurse aide 
certification training costs incurred at the :facility. The 
required information must be submitted quarterly on the nurse 
aide certification/training survey reporting form provided by 
the department and must include the total dollars incurred in 
each of the categories of facility personnel, supplies and 
equipment, and subcontracted services. The reporting form 
must include a brief description of the items included in each 
of the three categories. 

(c) Acceptable documentation will be any documentation 
that adequately supports1 the costs claimed on the reporting 
form and includes all records and documentation as defined in 
(Rule XXI], such as invoices, contracts, canceled checks and 
time cards. This documentation is subject to desk review and 
audit in accordance with (Rule XVIII]. This documentation 
must be maintained by the facility for three years from the 
date the form is filed with the department or until any 
dispute or litigation regarding the costs supported by such 
documentation is finally resolved, whichever is later. 

(d) If a provider fails to submit the quarterly report
ing form within 30 calendar days following the end of the 
quarter, the department may withhold the OBRA increment from 
the provider's reimbursement for the following month. If the 
report remains overdue for a second consecutive month, the 
department may withhold the provider's total reimbursement for 
the month. All amounts so withheld will be payable to the 
provider upon submission of a complete and accurate nurse aide 
certification/training survey reporting form. 

(3) The certified nurse aide wage increment is the 
amount, if any, for a particular provider calculated in accor
dance with this subsection. 

(a) A certified nurse aide wage increment will be 
computed for each facility which: 

(i) provided the department with monthly reporting 
/billing forms for the previous reporting periods of July 1, 
1990 through April 30, 1991; and 

(ii) received certified nurse aide wage increase 
payments for the reporting periods July 1, 1990 through April 
30, 1991 under the department's rules then in effect. 

(b) The per diem nurse aide wage increment for a pro
vider is the sum of nurse aide wage increase payments to the 
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provider for the reporting periods July 1, 1990 through April 
30, 1991, which have been actually paid as of June 14, 1991, 
divided by the facility's total medicaid bed days for the 
period July 1, 1990 through April 30, 1991, as identified in 
the department's medicaid bed day report for fiscal year 1991, 
dated June 12, 1991. 

(i) Payments for the period July 1, 1990 through April 
30, 1991 processed after June 14, 1991 will not be considered 
for calculation of the nurse aide wage increment. 

(ii) Calculated amounts ending in fractions of cents 
will be rounded to the nearest cent, with amounts of .5 cent 
or higher being rounded up to the next cent. 

(c) Providers must continue to keep the original docu
mentation to support hours, wages, and employer contributions 
reported to the department regarding nurse aide wage increases 
for the period .July 1, 1990 through April 30, 1991. This 
documentation is subject to audit and evaluation in accordance 
with [Rule XXI]. This documentation must be maintained by the 
facility for 3 years from the date the forms were submitted to 
the department, or until final resolution of any dispute to 
which the documentation relates, whichever is later. 

(i) If the department determines that the documentation 
is not adequate to support the claim for certified nurse aide 
wage increases or employer contributions, or that an overpay
ment has occurred, the nurse aide wage increment as determined 
in this subsection will be recalculated and overpayments under 
this subsection will be subject to recovery in accordance with 
(Rule XXII]. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

[RULE Xl CALCULATED PROPERTY COST COMPONENT (1) This 
section specifies the formula used by the department to deter
mine the calculated property cost component for a specific 
facility for rate years beginning on or after July 1, 1991. 
The calculated property cost component is expressed in dollars 
and cents per patient day. 

(2) A provider's calculated property cost component (M) 
for rate years beginning on or after July 1, 1991, in dollars 
and cents per patient day, is calculated according to the 
formula specified in subsection (a) using the terms as speci
fied and defined in subsection (b). 

(a) The provider's calculated property cost component 
(M) is as follows: 

(i) M • N x Z except for facilities extensively remod-
eled or with new beds constructed after July 1, 1984; 

(ii) M ~ N(1) for facilities with new beds constructed 
after July 1, 1984; or 

(iii) M a N(2). for facilities extensively remodeled 
after July 1, 1984. 

(b) As used in this section, the following definitions 
apply: 

14-7/25/91 MAR Notice No. 46-2-671 



-1230-

(i) "A" is the total square footage of the original 
nursing facility structure. 

(ii) "8" is the square footage added to the nursing 
facility with the construction of new beds. 

(iii) "D" is the property rate as of June JO, 1985 for 
the original structure. 

(iv) "F" is ( (G divided by H) x .so) amortized over 
360 months at 12\ per annum. 

(v) "H" is the total number of licensed beds in the 
nursing facility after extensive remodeling. 

(vi) "G" is total allowable remodeling costs. 
(vii) "M" is the calculated property cost component per 

patient day. 
(viii) "N" is the provider's property rate as of June 

30, 1985. For entire facilities built after JUne 30, 1985, N 
is $7.60. For facilities new to the medicaid program, but 
constructed prior to June JO, 1982, a June 30, 1985 rate will 
be computed according to property rules effective as of June 
30, 1985. That rate will be indexed forward to the current 
rate year using the formula M ~ N x z. 

(ix) "N(l)" equals the lower of 8.90 or ((((A x D) + 
(8 x 7.60)) divided by (A+ B)) X 1.171). 

(x) "N(2)" equal:s the lower of 8.90 or ((D x 1.171) + 
((F x 12) divided by 365)). 

(xi) "Z" is 1.171. 
(c) The department will increase or decrease a pro

vider's calculated property cost component on a date other 
than July 1 of the rate year only upon: 

(i) certification of newly constructed beds; or 
(ii) completion of an extensive remodeling, as defined 

in [Rule II]. 
(d) Subsection (c) shall not be construed to prevent the 

department from assigning to a provider a calculated property 
cost component and revising the provider's per diem rate 
accordingly on a date other than July 1 of the rate year upon 
loss of a grandfathered rate as provided in [Rule XI]. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

[RULE XIJ GBANDFATHEREQ PROPERTY COST COMfONENT 
(1) This section specifies the circumstances under which 

the property cost component for a provider will be based upon 
a historical rate rather than calculated under the provisions 
of [Rule X]. When a provider's property rate is not a calcu
lated property cost component, it is referred to as a "grand
fathered" property cost component. 

(2) A provider shall be entitled to a grandfathered 
property cost component only as specified in this section. 

(a) No provider who is delivering services in a nursing 
facility newly constructed after June 30, 1982 shall be 
entitled to a grandfathered property cost component under this 
section. 
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(b) Nursing facilities located within the state of 
Montana and providing intermediate care facility services for 
the mentally retarded shall be reimbursed under the provisions 
of (Rule XVI] and may not receive a grandfathered property 
cost component under this section. 

(c) Nursing facilities located outside the state of 
Montana shall be reimbursed under the provisions of (Rule 
XVII) and may not receive a grandfathered property cost compo
nent under this section. 

(d) Any grandfathered property cost component to which a 
provider, facility or owner may otherwise be entitled under 
this section shall immediately expire if there is a change in 
the June 30, 1982 provider, as defined in (Rule XII]. The new 
provider's per diem rate will be as determined under the 
provisions of (Rule XIII], beginning upon the effective date 
of any change in provider. 

(3) A provider not disqualified under subsection (2) is 
entitled to a grandfathered property cost component only if: 

(a) the provider was providing services in the same 
nursing facility on June 30, 1982; 

(b) the property cost component calculated in accordance 
with [Rule X) is less than the interim property rate in effect 
for the provider on June 3 0, 19 8 2 , except that, if property 
costs to a provider have decreased since June 30, 1982, this 
requirement is met only if the property cost component calcu
lated in accordance with [Rule X] is less than actual costs; 
and 

(c) the calculated property rate in effect on June 30, 
1985, multiplied by 1.171, does not exceed: 

( i) the interim property rate in effect for the pro
vider on June 30 1982; or 

(ii) if property costs to a provider have decreased 
since June 30, 1982, actual costs. 

(4) For purposes of subsection (3), a decrease in costs 
includes a decrease which results from provider activities, 
including but not limited to refinancing of a debt or renego
tiation of a le<Sse. Decreased costs resulting from normal 
changes in interest and principal payments over the terms of 
an existing mortgage or lease will not be considered a 
decrease in costs for purposes of this section. 

(5) If a provider is entitled to a grandfathered 
property cost component under this section, such rate shall be 
as follows: 

(a) for providers providing services in facilities which 
have completed construction of new beds after July 1, 1984, 
the amount derived, subject to the definitions in subsection 
(b), by the following calculation: 

(i) [(V X S) + (Y X 8.90)] divided by (V + Y). 
(b) in subsection (a) (i), the following definitions 

apply: 
(i) "V" is the total square footage of the original 

structure before construction of new beds. 
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(ii) "Y" is the square footage added to the facility as 
a result of the construction of new beds. 

(iii) "S" is the interim property rate in effect for the 
provider on June 30, 1982, or, if property costs to a provider 
have decreased since June 30, 1982, actual costs. For 
purposes of this definition, a decrease in costs includes a 
decrease which results from provider activities, including but 
not limited to refinancing of a debt or renegotiation of a 
lease. Decreased costs resulting from normal changes in 
interest and principal payments over the terms of an existing 
mortgage or lease will not be considered a decrease in costs 
for purposes of this definition. 

(c) for providers providing services in facilities which 
have completed an extensive remodeling after July 1, 1984, the 
amount derived, subject to the definitions in subsection (d), 
by the following calculation: 

(i) the lower of $8.90 or [S + ( (F x 12) divided by 
365) ]. 

(d) in subsection (c) (i), the following definitions 
apply: 

(i) 
months at 

(ii) 
facility. 

"F" is ((8 divided by D) x .80) amortized over 360 
12% per annum. 

"D" is the 1 number of licensed beds in the 

(iii) 11 8" is the total allowable remodeling costs as 
defined in [Rule II]. 

(iv) "5" is as defined in subsection (b) (iii). 
(e) for all other providers entitled to a grandfathered 

property rate, the grandfathered property rate shall equal s, 
as defined in subsection (b) (iii). 

(6) Regardless of any other provision of these rules, if 
the provider's calculated property cost component for the new 
rate year equals or exceeds the provider's grandfathered 
property cost component for the new rate year, the provider's 
per diem rate for the new rate year and for all subsequent 
years shall. be based upon the provider's calculated property 
cost component. Such a provider shall not be entitled to any 
further grandfathering protection. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

rRULE XIIJ CHANGE IN PROYIDER QEFINED (1) A change in 
provider will be deemed to have occurred under any one of the 
following circumstances: 

(a) the addition or substitution of a partner having a 
twenty-five or greater percent interest in the partnership as 
permitted by applicable state law; 

(b) the sale of an unincorporated sole proprietorship or 
the transfer of title to, or possession of, a facility used in 
the provision of nursing facility services from the provider 
to another party or entity; 
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(c) the merger of the provider corporation into another 
corporation or the consolidation of two or more corporations. 
However, the transfer of corporate stock or the merger of 
another corporation into the provider corporation does not 
constitute a change of provider under this subsection (c), 
unless the provider corporation is closely held as defined in 
[Rule II] and stock representing a twenty-five or greater 
percent interest in the corporation is transferred from one 
party or entity to another party or entity; or 

(d) the lease of all or part of a provider-owned 
facility used in the provision of nursing facility services or 
the transfer of a lease from the provider to another party or 
entity. 

(2) In determining whether a change in provider has 
occurred within the meaning of this section, the provisions of 
federal medicare law, regulation or policy or related caselaw 
regarding changes in ownership under the medicare program is 
not applicable. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

rRULE XIIIJ INTEBIM PER DIEM RATES FOR NEWLY CONSTRUCTED 
fACILITIES AND NEW PROyiDEBS (1) This section specifies 

the methodology the department will use to determine the 
interim per diem rate for in-state providers, other than 
ICF/MR providers, which as of July 1 of the rate year have not 
filed with the department a cost report covering a period of 
at least six months participation in the medicaid program in a 
newly constructed facility or following a change in provider 
as defined in [Rule XII]. 

(2) For in-state providers, other than ICF/MR providers, 
which as of July 1 of the rate year have not filed with the 
depart111ent a cost report covering a period of at least six 
months participation in the medicaid progra~~~ in a newly con
structed facility or following a change in provider as defined 
in (Rule XU], the interilll per dielll rate shall be the bed
weighted llledian per diem rate for all nursing facility 
providers. The interim rate shall be deter~~~ined based upon 
all non-interilll provider rates determined by the departlllent 
and effective as of July 1 of the rate year. 

(a) The provider's interim rate shall become effective 
on the date a provider begins providing medicaid services in a 
newly constructed facility or on the effective date of a 
change in provider as defined in (Rule XII]. 

(b) The provider's interim rate shall remain in effect 
until the provider has filed with the department a colllplete 
and accurate cost report covering a period of at least six 
months participation in the medicaid program in a newly con
structed facility or following a change in provider as defined 
in [Rule XII]. 

(c) After the provider files a complete and accurate 
cost report as specified in subsection (b), the department 
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will determine a per diem rate based upon such cost report 
according to the provisions of [Rules VI, VII and X]. Such 
per diem rate shall be determined using the period covered by 
the cost report as the provider's base period. The per diem 
rate determined in accordance with this subsection shall be 
effective retroactive to the date the interim rate set under 
subsection (2) became effective. Any overpayment or underpay
ment shall be adjusted in accordance with the cost settlement 
rules specified in (Rule XXII]. 

(3) For purposes of calculating a per diem rate as 
provided in subsection (2)(c), the following shall apply with 
respect to patient assessment scores used to calculate the 
direct nursing personnel cost component: 

(a) For providers who have received an interim rate 
under the provisions of this section based upon a change in 
provider, the provider's direct nursing personnel cost compo
nent shall be calculated based upon the average patient 
assessment score for the previous provider, as though no 
change in provider had occurred. 

(b) For providers who have received an interim rate 
under the provisions of this section based upon provision of 
services in a new facility, the provider's direct nursing 
personnel cost component shall be calculated based upon a 
patient assessment score determined as follows: 

(i) The department or its agents will monitor the 
provider's abstracts from a month during the provider's first 
three months in the medicaid program. 

(ii) If the department's monitor team finds that the 
abstracts, as supported and verified by the provider's chart 
documentation, are significantly different, as defined in 
[Rule VIII], than the abstracts as submitted to the department 
by the provider for the same month, the provider's average 
patient assessment score, for purposes of calculating the 
provider's direct nursing personnel cost component, shall be 
the provider's hourly patient assessment score for the monitor 
month, calculated using the methodology described in [Rule 
VIII(4) (a)) and based upon the abstracts as verified by the 
monitor team. 

(iii) If the department's monitor team finds that the 
abstracts, as supported and verified by the provider's chart 
documentation, are not significantly different, as defined in 
[Rule VIII], than the abstracts as submitted to the department 
by the provider for the same month, the provider's average 
patient assessment score, for purposes of calculating the 
provider's direct nursing personnel cost component, shall be 
the provider's average patient assessment score, calculated 
using the methodology described in [Rule VIII(4) (a)) and based 
upon all patient assessment information for the provider from 
the first six months of the provider's participation in the 
medicaid program. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 
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[RULE XIYl SEPABATELX BILI.ABLE ITEKS (1) In addition 
to the amount payable under the provisions of [Rule VI(l) or 
(4)], the department will reimburse nursing facilities located 
in the state of Montana for separately billable items listed 
in the following subsections (a) through (nnnnn): 

(a) colostomy set; 
(b) ostomy face plate; 
(c) ostomy skin barrier; 
(d) ostomy liquid barrier; 
(e) ostomy skin bond or cement; 
(f) ostomy bag, disposable/closed; 
(g) ostomy bag, reusable or drainable; 
(h) ostomy belt; 
(i) stoma wicks; 
(j) tail closures; 
(k) ostomy skin bond or cement, remover; 
(1) ileostomy set; 
(m) ileal bladder set; 
{n) irrigation set for irrigation of ostomy; 
(o) ostomy lubricant; 
(p) ostomy rings; 
(q) ostomy supplies not otherwise listed; 
(r) ureterostomy set; 
(s) ureterostomy supplies not otherwise listed; 
(t) colon tube; 
(u) disposable colostomy appliances and accessories; 
(v) colostomy irrigation appliance; 
(w) colostomy irrigation accessory; 
(X) colostomy appliance, non-disposable; 
(y) colostomy appliance; 
(z) disposable ileostomy accessory; 
(aa) disposable urostomy bags; 
(bb) piston irrigation set; 
(cc) blood or urine control strips or tablets; 
(dd) dextrostick or glucose test strips; 
(ee) implantable vascular access portal/catheter (venous 

arterial or peritoneal); 
(ff) indwelling catheter, foley type, two-way, teflon; 
(gq) indwelling catheter, foley type, two-way, latex; 
(hh) indwelling catheter, foley type, two-way, latex 

with teflon coating; 
(ii) indwelling catheter, foley type, two-way, all 

silicone; 
(jj) indwelling catheter, foley type, two-way, silicone 

with elastomer coating; 
(kk) indwelling catheter, foley type, three-way, latex 

or teflon for continuous irrigation; 
(11) external catheter, condom type; 
(mm) urinary collection and retention system, drainage 

bag with tube; · 
(nn) urinary collection and retention system, drainage 

bag with tube; 
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(oo) 
with tube; 

(pp) 
(qq) 

bag; 
(rr) 
(ss) 
(tt) 
(uu) 
(vv) 
(ww) 
(xx) 
(yy) 
(zz) 
(aaa) 
(bbb) 
(CCC) 
(ddd) 
(eee) 
(fff) 
(ggg) 
(hhh) 
(iii) 
(jjj) 
(kkk) 
(111) 
(mmm) 
(nnn) 
(000) 
(ppp) 
(qqq) 
(rrr) 
(sss) 
(ttt) 
(uuu) 
(VVV) 
(WWW) 
(XXX) 
(yyy) 
(zzz) 
(aaaa) 
(bbbb) 
(ecce) 
(dddd) 
(eeee) 
(ffff) 
(gggg) 
(hhhh) 
(iiii) 
(jjjj) 
(kkkk) 

(monthly) ; 
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urinary collection and retention system, leg bag 

catheter care kit; 
catheter insertion tray, without tube and drainage 

3-way irrigation set for catheter; 
uretheral catheter; 
catheter miscellaneous supplies; 
uretheral catheter with tray; 
caudi-tip catheter; 
male mentor catheter; 
incontinence clamp; 
urinary drainage bag; 
urinary leg bag; 
bedside drainage bag; 
tracheostomy care kit; 
nasopharyngeal/tracheal suction kit; 
oxygen contents, gaseous, per cubic feet; 
oxygen contents, gaseous, per 100 cubic feet; 
oxygen contents, liquid, per pound; 
oxygen contents, liquid, per 100 pounds; 
cannula; 
tubing, unsp~cified length, per foot; 
regulator; 
mouth piece; 
stand/rack; 
face tent; 
IPPB kit; 
portable aspirator; 
connectors; 
face mask; 
nasal catheter; 
disposable IPPB tubing; 
disposable humidifier(s); 
extension hoses; 
MADA plastic nebulizer with mask and tube; 
nasal 02 kit; 
02 contents, linde reservoir; 
02 contents, liberator; 
02 contents, LV 160; 

02 contents, PCU reservoir; 
02 contents, GP-45; 
02 contents, D cylinder; 
02 contents, E cylinder; 
02 cylinder contents, GDL-K; 
cylinder rental, one month; 
piped in oxygen; 
oxygen cart for portable tank (purchase); 
enteral feeding supply kit; syringe (monthly); 
enteral feeding supply kit; pump fed (monthly); 
enteral feeding supply kit; gravity fed 
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( 1111) nasal gastric tubing with thin wire or cotton 
(e.g., travaaorb, entriflex, dobb huff, flexiflow, etc.); 

(mmmm) nasoqaatric tubing without stylet; 
(nnnn) stomach tube - levine type; 
(oooo) enteral supply kit for prepackaged delivery 

system (monthly); 
(pppp) nasoqastric tubing with or without stylet (e.g., 

travasorb); 
(qqqq) 
(rrrr) 
(sass) 
(tttt) 
(uuuu) 
(vvvv) 
(wwww) 

premix; 
(XXXX) 

homemix; 
(yyyy) 

month; 

enteric feeding set; 
flex-flo feeding set; 
nutrition container; 
IV intercath; 
IV tubing; 
IV piggyback tubing; 
parenteral nutrition supply kit for one month -

parenteral nutrition supply kit for one month -

parenteral nutrition administration kit for one 

(zzzz) parenteral supplies not elsewhere classified; 
(aaaaa) enteral supplies not elsewhere classified; 
(bbbbb) feeding syringe; 
(ccccc) gavage feeding set; 
(ddddd) nutrient solutions for parenteral and enteral 

nutrition therapy when such solutions are the only source ot 
nutrition for residents who, because of chronic illness or 
trauma, cannot be sustained through oral teeding. Payment for 
these solutions will be allowed only where the department 
determines they are medically necessary and appropriate, and 
authorizes payment before the items are provided to the 
resident; 

(eeeee) routine nursing supplies used in extraordinary 
amounts and prior authorized by the department; 

(fffff) effective October 1, 1989, oxygen concentrators 
and portable oxygen units (cart, E tank and regulators), if 
prior authorized by the department. 

(i) The department will prior authorize oxygen concen-
trators and portable oxygen units (cart, E tank and regula
tors) only if: 

(A) The provider submits to the department documentation 
of the cost and useful life of the concentrator or portable 
oxygen unit, and a copy of the purchase invoice. 

(B) The provider maintains a certificate of medical 
necessity indicating the P02 level or oxygen saturation level. 
This certificate of medical necessity must meet or exceed 
medicare criteria and must be signed and dated by the 
patient's physician. If this certificate is not available on 
request of the department or during audit, the department may 
collect the corresponding payment from the provider as an 
overpayment in accordance with [Rule XIX]. 

(ii) The provider must attach to its billing claim a 
copy of the prior authorization form. 
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(iii) The department's maximum monthly payment rate for 
oxygen concentrators and portable oxygen units (cart, E tank 
and regulators) will be the invoice cost of the unit divided 
by its estimated useful life as determined by the department. 
The provider is responsible for maintenance costs and opera
tion of the equipment and will not be reimbursed for such 
costs by the department. Such costs are considered to be 
covered by the provider's per diem rate. 

(ggggg) The department will reimburse for separately 
billable items at direct cost, with no indirect charges or 
mark-up added. For purposes of combined facilities providing 
these items through the hospital portion of the facility, 
direct cost will mean invoice price to the hospital with no 
indirect cost added. 

(i) If the items listed in subsections (a) through 
(fffff) are also covered by the medicare program and provided 
to a medicaid recipient who is also a medicare recipient, 
reimbursement will be limited to the lower of the medicare 
prevailing charge or the amount allowed under subsection (a). 
Such items may not be billed to the medicaid program for days 
of service for which medicare Part A coverage is in effect. 

(ii) The department will reimburse for separately bill
able items only for a p11rticular resident, where such items 
11re medically necessary for the resident and have been pre
scribed. by a physician. 

(hhhhh) Physical, occupational, and speech therilpies 
which are not nursing facility services may be billed 
separately by the licensed therapist providing the service, 
subject to department rules applicable to physical therapy, 
occupational therapy, and speech therapy services. 

(i) Maintenance therapy and rehabilitation services 
within the definition of nursing facility services in [Rule 
II] , are reimbursed under the per diem rate and may not be 
billed separately by either the therapist or the provider. 

(ii) If the therapist is employed by or under contract 
with the provider, the provider must bill for services which 
are not nursing facility services under a separate therapy 
provider number. 

(iiiii) Durable medical equipment and medical supplies 
which are not nursing facility services and which are intended 
to treat a unique condition of the recipient which cannot be 
met by routine nursing care, may be billed separately by the 
medical supplier in accordance with department rules appli
cable to such services. 

(jjjjj) All prescribed medication, including flu shots 
and tine tests, may be billed separately by the pharmacy 
providing the medication, subject to department rules appli
cable to outpatient drugs. 

(kkkkk) Non-emergency transportation for activities 
other than those described in [RULE II(l)(m)], may be billed 
separately in accordance with department rules applicable to 
such services. Emergency transportation may be billed 
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separately by an ambulance service in accordance with depart
ment rules applicable to such services. 

( 11111) The provider of any other medical services or 
supplies, which are not nursing facility services, provided to 
a nursing facility resident may be billed by the provider of 
such services or supplies to the extent allowed under and 
subject to the provisions of applicable department rules. 

(DIIIUIIDilD) The provisions of subsections (hhhhh) through 
(11111) apply to all nursing facilities, including inter
mediate care facilities for the mentally retarded, whether or 
not located in the state of Montana. 

(nnnnn) Providers may contract with any qualified person 
or agency, including home health agencies, to provide nursing 
facility services. However, except as specifically allowed in 
these rules, the depart-nt will not reimburse the provider 
for such contracted services in addition to the amounts pay~ 
able under (Rule IV]. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

[BQLE XVl ITEM$ BILLA8LE TO RESIDENTS (1) The depart
ment will not pay a provider for any of the following items or 
services provided by a nursing facility to a resident. The 
provider may charge these items or services to the nursing 
facility resident: 

(a) vitamins, multivitamins; 
(b) calcium supplements; 
(c) nasal decongestants and antihistamines; 
(d) shaving soap; 
(e) toothpaste, toothbrush; 
(f) cosmetics; 
(g) hair combs; 
(h) brushes; 
(i) tobacco products and accessories; 
(j) personal dry cleaning; 
(k) beauty shop services; 
(1) television rental; 
(m) less-than-effective drugs (exclusive of stock 

items); 
(n) for items usually reimbursed under the per diem rate 

or which the resident requests a specific item or brand 
different from that which the facility routinely stocks or 
provides (e.g., special lotion, powder, diapers); and 

(o) over-the-counter drugs other than routine stock 
items such as acetaminophen, aspirin, milk of magnesia, 
mineral oil, suppositories for evacuation, maalox and mylanta. 

(2) Services provided in private rooms will be reim
bursed by the department at the same rate as services provided 
in a double occupancy room. 

(a) A provider must provide a medically necessary 
private room at no additional charge and may not bill the 
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recipient any additional charge for the medically necessary 
private room. 

(b) A provider may bill a resident for the extra cost of 
a private room if the private room is not medically necessary 
and is requested by the resident. The provider must clearly 
inform the resident that additional payment is strictly volun
tary. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

[RULE XVI) REIM8QRSEHENT FQR INTERMEDIATE CARE FACILITIES 
FOR THE MENIALLY RETAEPI::P ( 1) For intermediate care 

facility services for the mentally retarded provided in facil
ities located in the state of Montana, the Montana medicaid 
program will pay a provider a per diem rate equal to the 
actual allowable cost incurred by the provider during the 
fiscal year, determined in accordance with (Rules XX and XXI], 
divided by the total patient days of service during the pro
vider's fiscal ye~, subject to the limits specified in sub
section (2). 

(2) Payments under subsection (1) may not exceed the 
following limits: 

(a) For fiscal years ending on or before June 30, 1987, 
the payment rate will not exceed the final rate in effect on 
June 30, 1982, as indexed to the mid-point of the rate year by 
9\ per 12 month year. 

(b) For fiscal years ending after June 30, 1987 and on 
or before June 30, 1988, the payment rate will not exceed the 
final rate in effect on June 30, 1987 indexed by 5.1\ to June 
30 of the rate year. 

(c) For fiscal years ending after June 30, 1988 and on 
or before June 30, 1989, the payment rate will not exceed 
total allowable costs per day for the 12-month period ended 
June 30, 1989, with increases in subsequent years indexed to 
June 30 of the rate year by an index not to exceed the final 
medicare market basket index applicable to the rate year. 

(d) For fiscal years ending after June 30, 1990 and on 
or before June 30, 1991, the payment rate will not exceed 
total allowable costs per day for the 12-month period ending 
June 30, 1991, with increases in subsequent years indexed to 
June 30 of the rate year by an index not to exceed the final 
medicare market basket index applicable to the rate year. 

(e) For fiscal years ending after June 30, 1991 and on 
or before June 30, 1992, the payment rate will not exceed 
total allowable costs per day for the 12-month period ended 
June 30, 1992, with increases in subsequent years indexed to 
June 30 of the rate year by an index not to exceed the final 
medicare market basket index applicable to the rate year. 

(3) Providers having a 1989 or 1991 cost reporting 
period ending on a date other than June 30 must submit 
detailed cost information supplemental to the cost report 
within 90 days after June 30. This cost information must be 
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for the period July 1 through June 30 of the respective 
reporting year and must include, at a minimum, worksheet A and 
the medicaid long term care facility trial balance (form MA-
2), which are standard cost report forms. 

(4) Prior to the billing of July services each year the 
department will compute an interim payment rate which is the 
department's estimate of actual allowable cost divided by 
estimated patient days. The department may determine esti
mated costs based upon provider cost estimates, subject to the 
provisions of [Rule XX]. 

(5) The difference between actual includable cost 
allocable to services to medicaid residents, as liaited in 
subsection (2), and the total amount paid through the interim 
payment rate will be settled through the overpayment and 
underpayment procedures specified in [Rule XIX]. 

(6) Following the sale of an intermediate care facility 
for the mentally retarded after April 5, 1989, the new pro
vider's property costs will be the lesser of historical costs 
or the rate used for all other intermedia~e care facilities, 
subject to the limitations in 42 u.s.c. S 1~6a(a) (13)(C). 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

£RULE XVIIJ BEIM8JJRSEMENT TO OUT OF STATE FACILITIES 
(1) The department will reimburse nursing facilities 

located outside the state of Montana tor nursing facility 
services and any other reimbursable services or supplies 
provided to eligible Montana medicaid individuals at the 
medicaid rate and upon the basis established by the medicaid 
agency in the state in which the facility is located. 

(2) The Montana ~aeclicaid program will pay for nursing 
facility services or related supplies provided to eligible 
Montana medicaid individuals in nursing facilities located 
outside the state of Montana only when one of the following 
conditions is met: 

(a) because o£ a documented medical emergency, the 
resident's health would be endangered if he or she was to 
return to Montana for medical services; 

(b) the aervices required are not provided in Montana; 
(c) the required services and all related expenses are 

less costly than if the required services were provided in 
Montana; 

(d) the recipient is a child in another state for whom 
Montana makes adoption assistance or foster care assistance 
payments; or 

(e) the department determines that it is general 
practice for recipients in the resident's particular locality 
to use medical resources located in another state. 

(J) To receive payments, the out-of-state provider must 
enroll in the Montana medicaid program. Enrollment informa
tion and instructions may be obtained from the department's 
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fiscal intermediary, consultec, at P.O. Box 4286, Helena, MT 
59604-4286. 

(4) The department will reimburse a nursing facility 
located outside the state of Montana under the Montana 
medicaid program only if, in addition to meeting other appli
cable requirements, the facility has submitted to the depart
ment the following information: 

(a) a physician's order identifying the Montana resident 
and specifically describing the purpose, cause and expected 
duration of the stay; 

(b) for nursing facility services, copies of documents 
from the facility's state medicaid agency establishing or 
stating the facility's medicaid per diem rate for the period 
the services were provided; 

(c) for separately billable items, copies of documents 
from the facility's state medicaid agency establishing or 
stating the medicaid reimbursement payable for such items for 
the period the items were provided; 

(d) a properly completed level I screening form for the 
resident, as required by ARM 46.12.1302, et seq.; 

(i) A level I screening must be performed prior to entry 
into the nursing facility to determine if there is a diagnosis 
of mental illness or mental retardation and if so, to conduct 
assessments which determine the resident's need for active 
treatment. A Level I screening form may be obtained from the 
department. 

(e) a copy of the preadmission-screening determination 
for the resident; 

(i) Payment will be made for services no earlier than 
the date of referral for screening or the date of screening, 
whichever is earlier. 

(f) the resident's full name, medicaid ID number and 
dates of service; 

(g) a copy of the certification notice from the 
facility's state survey agency showing certification for 
medicaid during the period services were provided; and 

(h) assurances that, during the period the billed 
services were provided, the facility was not operating under 
sanctions imposed by medicare or medicaid which would preclude 
payment. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

fRULE XYIIIJ BEP HOLD PAYMENTS (1) Except as provided 
in subsections (6) through (9) for therapeutic home visits, 
payment will be made to a provider for holding a bed for a 
resident only if: 

(a) the provider's facility is full and has a current 
waiting list of potential residents during each such bed day 
claimed for reimbursement; 

(b) the resident for whom the bed is held is temporarily 
receiving medical services outside the facility, except in 
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another nursing facility, and is expected to return to the 
provider; 

(c) the cost of holding the bed will evidently be less 
costly than the possible cost of extending the hospital stay 
until an appropriate long term care bed would otherwise become 
available; and 

(d) the provider has received written approval from the 
department's medicaid services division as provided in subsec
tion (4). 

(2) For purposes of subsection (1), a provider will be 
considered full if: 

(a) all medicaid certified beds are occupied or being 
held for a recipient who is either temporarily receiving 
medical services outside the provider's facility or outside 
the facility on a therapeutic home visit; or 

(b) as to gender, if all appropriate, available beds are 
occupied or beinq held. For exa~le, if all beds are occupied 
or held ••cept for one semi-private bed in a female room, the 
provider is full for purposes of hold days for male recipi
ents. 

(3) For purposes of subsection (1), the provider must 
maintain and, upon request, provide to the department or its 
agents documentation that the absence is expected to be tempo
rary and ot the anticipated duration of the absence. 
Te111porary absences which are of indefinite duration must be 
documented at least weekly by the provider to assure that the 
absence is indeed temporary. 

(4) A provider's request for the department's written 
approval of bed hold' days as required in subsection (1) must 
be sua.itted to the department's 111edicaid services division on 
the for• provided by the department within 90 days after the 
first day ot the requested bed hold period. The request must 
include a copy of the waiting list applicable to each bed hold 
day clai111ed for reilllbursement. 

(5) Where the conditions of subsections (1) through (4) 
are met, providers are required to hold the bed and may not 
fill the bed until these conditions are no longer met. The 
bed may not be tilled unless prior approval is obtained from 
the department's medicaid services division. In situations 
where conditions of billing for holding a bed are not met, 
providers •ust hold the bed and may not bill ~dicaid for the 
bed hold day until all conditions of billing are ~et. 

(6) Payment will be aade to a provider for holding a bed 
for a resident during a therapeutic home visit only if: 

(a) the recipient's plan of care provides for thera
peutic home visits; 

(b) the recipient is temporarily absent on a therapeutic 
home visit; and 

(c) the resident is absent from the provider's facility 
for no more than 72 consecutive hours per absence, unless the 
department determines that a longer absence is medically 
appropriate and has authorized the longer absence in advance 
of the absence. 
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(7) The department may allow therapeutic home visits tor 
trial placement in the home and community services (medicaid 
waiver) program. 

(B) No more than 24 days per resident in each rate year 
will be allowed for therapeutic home visits. 

( 9) The provider must submit to the department's 
medicaid services division a request for a therapeutic home 
visit bed hold, on the appropriate form provided by the 
department, within 90 days of the first day a resident leaves 
the facility for a therapeutic home visit. Reimbursement for 
therapeutic home visits will not be allowed unless the 
properly completed form is filed timely with the department's 
medicaid services division. 

(10) Approvals or authorizations of bed hold days 
obtained from county offices will not be valid or effective 
for purposes of this section. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

(RULE XIXJ MEDICARE HOSPICE BENEFIT - REIM8UBS£MENT 
(1) In accordance with section 9435(b) of the Omnibus 

Budget Reconciliation Adt of 1986, Public Law 99-509, the 
department may not pay a nursing facility provider for 
services provided to an eligible medicaid/medicare individual 
who has elected the medicare hospice benefit. 

(a) This section applies where the hospice provider and 
the nursing facility provider have made a written agreement 
under which the hospice provider agrees to provide profes
sional management of the individual's hospice care and the 
nursing facility provider agrees to provide room and board to 
the individual. 

(b) When this section applies, the department will pay 
the hospice provider in accordance with the department's rules 
governing medicaid reimbursement to hospice providers. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

(RULE XX] ALLQWABLE COSTS (1) This section applies for 
purposes of determining allowable costs for cost reporting 
periods beginning on or after July 1, 1991. Allowable costs 
for cost reporting periods beginning prior to July 1, 1991 
will be determined in accordance with rules for includable 
costs then in effect. 

(2) For purposes of reporting and determining allowable 
costs, the department hereby adopts and incorporates herein by 
reference the health insurance manual 15 (HIM-15), published 
by the United States department of health and human services, 
social security administration, which provides guidelines and 
policies to implement medicare regulations and principles for 
determining the reasonable cost of provider services furnished 
under the Health Insurance for Aged Act of 1965, as amended. 
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A copy of the HIM-15 may be obtained through the Medicaid 
services Division, Department of Social and Rehabilitation 
Services, P.O. Box 4210, 111 Sanders, Helena, Montana 59604-
4210. Applicability of the HIM-15 is subject to the excep
tions and limitations specified in this section. 

(a) The ter111 "allowable costs" means costs which are 
reportable and which are considered in determining the costs 
of providing medicaid nursing facility services. The determi
nation that a cost is an allowable cost does not require the 
department to reimburse the provider for that cost. Providers 
will be reimbursed only as specifically provided in these 
rules. 

(3) For purposes of reporting costs as required in [Rule 
XXI], allowable costs will be determined in accordance with 
the HIM-15, subject to the exceptions and limitations provided 
in these rules, including but not limited to the following: 

(a) Return on net invested equity is an allowable cost 
only for providers of intermediate care facility services for 
the mentally retarded which provide services on a for-profit 
basis. 

(b) Allowable property costs are limited as follows: 
(i) The capitalized costs of movable equipment are not 

allowable in excess of the fair market value of the asset at 
the time of acquisition. 

(ii) Property-related interest, whether actual interest 
or imputed interest for capitalized leases, is not allowable 
in excess of the interest rates available to commercial 
borrowers from established lending institutions at the date of 
asset acquisition or at the inception of the lease. 

(iii) Leases must be capitalized according to generally 
accepted accounting principles. 

(iv) Depreciation of real property and movable equip
ment must be in accordance with ~erican hospital association 
guidelines. Depreciation of real property and movable equip
ment based upon accelerated cost recovery guidelines is not an 
allowable cost. 

(v) In accordance with sections 1861(v) (1) (0) and 
1902 (a) (13) of the social Security Act, includable property 
costs shall not be increased on the basis of a change in 
ownership which takes place on or after July 18, 1984. 
Sections 1B61(v) (1) (0) and section 1902(a) (13) are hereby 
adopted and incorporated herein by reference. Copies of these 
sections qay be obtained throuqh the Medicaid services 
Division, Department of Social and Rehabilitation services, 
P.O. Box 4210, 111 sanders, Helena, Montana 59604-4210. 

(c) Administrator compensation is allowable only as 
determined according to the HIM-15 provisions relating to 
owner compensation, and as specifically limited in this 
section. 

( i) For purposes of reportinq and determining allowable 
administrator compensation, administrator compensation 
includes: 
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(A) all salary paid to the administrator for managerial, 
administrative, professional or other services; 

(B) all employee benefits except employer contributions 
required by state or federal law for FICA, workers• compensa
tion insurance (WCI), federal unemployment insurance (FUI), 
and state unemployment insurance (SUI); 

(C) all deferred compensation either accrued or paid; 
(D) the value of all supplies, services, special 

merchandise, and other valuable items paid or provided for the 
personal use or benefit of the administrator; 

(E) wages of any provider employee to the extent such 
employee works in the home of the administrator; 

(F) the value of use of an automobile owned by the 
provider business to the extent used by the administrator for 
uses not related to patient care; 

(G) personal life, health, or disability insurance pre
miums paid by the provider on the administrator's behalf; 

(H) the rental value of any portion of the facility 
occupied by the administrator as a personal residence; 

(I) the value of any other renmneration, compensation, 
fringe or other benefits whether paid, accrued, or contingent. 

(d) Allowable costs include employee benefits as 
follows: 1 

(i) Employee benefits are defined as amounts accrued 
on behalf of an employee, in addition to direct salary or 
wages, and from which the employee or his beneficiary derives 
a personal benefit before or after the employee's retirement 
or death, if uniformly applicable to all employees. An item 
is an employee benefit only if it directly benefits an indi
vidual employee and does not directly benefit the owner, pro
vider or related parties. 

(ii) Employee benefits include all employer contribu
tions which are required by state or federal law, including 
FICA, WCI, FUI, SUI. 

(iii) costs of recreational activities or facilities 
available to employees as a group, including but not limited 
to condominiums, swimming pools, weight rooms and gymnasiums, 
are not allowable. 

(iv) For purposes of this section, an employee is one 
from whose salary or wages the employer is required to with
hold FICA. Stockholders who are related parties to the cor
porate providers, officers of a corporate provider, and sole 
proprietors and partners owning or operating a facility are 
not employees even if FICA is withheld for them. 

(v) Accrued vacation and sick leave are employee 
benefits if the facility has in effect a written policy 
uniformly applicable to all employees within a given class of 
employees, and are allowable to the extent they are reasonable 
in amount. 

(e) Bad debts, charitable contributions and courtesy 
allowances are deductions from revenue and are not allowable 
costs. 
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(f) Revenues received for services or items provided to 
employees and guests are recoveries of cost and must be de
ducted from the allowable cost of the related items. 

(g) Dues, membership fees and subscriptions to organiza
tions unrelated to the provider's provision of nursing 
facility services are not allowable costs. 

(h) Charges for services of a chaplain are not an allow
able cost. 

(i) Subject to subsection (3)(1), fees for management or 
professional services (e.g., management, legal, accounting or 
consulting services) are allowable to the extent they are 
identified to specific services and the hourly rate charged is 
reasonable in amount. In lieu of compensation on the basis of 
an hourly rate, allowable costs may include compensation for 
professional services on the basis of a reasonable retainer 
agreement which specifies in detail the services to be 
performed. Documentation that such services were in fact 
performed must be maintained by the provider. If the provider 
elects compensation under a retainer agreement, allowable 
costs for services specified under the agreement are limited 
to the agreed retainer fee. 

(j) Travel costs related to resident care are allowable 
to the extent such costs are allowable under sections 162 and 
274 of the internal revenue code and section 1.162-2 of the 
federal income tax regulations, which are federal statutes and 
regulations dealing with allowable travel expenses and trans
portation costs. The above-cited sections of the internal 
revenue code and income tax regulations are hereby adopted and 
incorporated herein by reference. A copy of the statutes and 
regulations may be obtained from the Medicaid Services 
Division, Department of Social and Rehabilitation Services, 
P.O. Box 4210, 111 Sanders, Helena, Montana 59604-4210. 

(i) Vehicle operating costs will be allocated between 
business and personal use based on actual mileage logs, a 
percentage derived from a sample mileage log and pre-approved 
by the department, or any other method pre-approved by the 
department. 

(ii) For vehicles used primarily by an administrator, 
any portion of vehicle costs allocated to personal use shall 
be included as administrator compensation and subject to the 
limits specified in subsection (3)(c). 

(iii) Allowable costs include automobile depreciation 
calculated on a straight-line basis, subject to salvage value, 
with a minimum of a 3-year useful life. The total of automo
bile depreciation and interest, or comparable lease costs will 
not be allowable in excess of $3200 per year. Other reason
able vehicle operating expenses are allowable. 

(iv) Public transportation costs will be allowable only 
at tourist or other. available commercial rate (not first 
class). 

(k) Allowable costs for purchases, leases or other 
transactions between related parties are subject to the 
following limitation: 
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(i) Allowable cost of services, facilities and supplies 
furnished to a provider by a related party or parties shall 
not exceed the lower of costs to the related party or the 
price of comparable services, facilities or supplies obtained 
from an unrelated party. A provider must identify such 
related parties and costs in the annual cost report. 

(1) Costs, including attorney's fees, in connection with 
court or administrative proceedings are allowable only to the 
extent that the provider prevails in the proceeding. Where 
such proceedings are related to specific reimbursement 
amounts, the proportion of costs which are allowable shall be 
the percentage of costs incurred which equals the percentage 
derived by dividing the total cost or reimbursement on which 
the provider prevails by the total cost or reimbursement at 
issue. 

AUTH: Sec. 53-6-113 HCA 
IMP: Sec. 53-6-101 and 53-6-113 HCA 

[RULE XXI) COST REPORTING. DESK REVIEW AND AUPIT 
(1) Providers must use generally accepted accounting 

principles to record and report costs. The provider must, in 
preparing the cost report required under this section, adjust 
such costs in accordance with [Rule XX] to determine allowable 
costs. 

(2) Providers must use the accrual method of accounting, 
except that, for governmental institutions that operate on a 
cash method or a modified accrual method, such methods of 
accounting will be acceptable. 

(3) Cost finding means the process of allocating and 
prorating the data derived from the accounts ordinarily kept 
by a provider to ascertain the provider's costs of the various 
services provided. In preparing cost reports, all providers 
must use the methods of cost finding described at 42 CFR 
413.24 ( 1990 ed.), which the department hereby adopts and 
incorporates herein by reference. 42 CFR 413.24 is a federal 
regulation setting forth methods for allocating costs. A copy 
of the regulation may be obtained from the Medicaid Services 
Division, Department of Social and Rehabilitation Services, 
P.O. Box 4210, 111 Sanders, Helena, Montana 59604-4210. 
Notwithstanding the above, distinctions between skilled 
nursing and intermediate care need not be made in cost 
finding. 

(4) All providers must report allowable costs based upon 
the provider's fiscal year and using the financial and statis
tical report form provided by the department. Reports must be 
complete and accurate. Incomplete reports or reports contain
ing inconsistent data will be returned to the provider for 
correction. 

(a) A provider must file its cost report within 90 days 
after the end of its fiscal year. 

(b) If a provider files an incomplete cost report or 
reported costs are inconsistent, the department may return the 
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cost report to the facility for completion or correction, and 
may withhold payment as provided in subsection (c). 

(c) If a provider does not file its cost report within 
90 days of the end of its fiscal year, or if a provider files 
an incomplete cost report, the department may withhold from 
payment to the provider an amount equal to 10 percent of the 
provider's total reimbursement for the month following the due 
date of the report or the filing of the incomplete report. If 
the report is overdue or incomplete a second month, the 
department may withhold 20 percent of the provider's total 
reimbursement for the following month. For each succeeding 
month for which the report is overdue or incomplete, the 
department may withhold the provider's entire medicaid payment 
for the following month. If the provider fails to file a 
complete and accurate cost report within six months after the 
due date, the department may recover all amounts paid to the 
provider by the department for the fiscal period covered by 
the cost report. All amounts so withheld will be payable to 
the provider upon submission of a complete and accurate cost 
report. 

(d) The department may grant a provider one 30-day 
extension for filing the cost report if the provider's written 
request for the extension is received by the department prior 
to expiration of the filing deadline and if, based upon the 
explanation in the request, the department determines that the 
delay is unavoidable. 

(e) Cost reports must be executed by the individual 
provider, a partner of a partnership provider, the trustee of 
a trust provider, or an authorized officer of a corporate 
provider. The person executing the reports must sign, under 
penalties of false swearing, upon an affirmation that he has 
examined the report, including accompanying schedules and 
statements, and that to the best of his knowledge and belief, 
the report is true, correct, and complete, and prepared in 
accordance with applicable laws, regulations, rules, policies 
and departmental instructions. 

(5) A provider must maintain records of financial and 
statistical information which support cost reports for three 
years after the date a cost report is filed, the date the cost 
report is due, or the date upon which a disputed cost report 
is finally settled, whichever is later. 

(a) Each provider must maintain, as a minimum, a chart 
of accounts, a general ledger and the following supporting 
ledgers and journals: revenue, accounts receivable, cash 
receipts, accounts payable, cash disbursements, payroll, gen
eral journal, resident census records identifying the level of 
care of all residents individually, all records pertaining to 
private pay residents and resident trust funds. 

(b) To support allowable costs, the provider must make 
available for audit at the facility all business records of 
any related party, including any parent or subsidiary firm, 
which relate to the provider under audit. To support allow
able costs, the provider must make available at the facility 
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for audit any owner's or related party's personal financial 
records relating to the facility. Any costs not so supported 
will not be allowable. 

(c) Cost information and documentation developed by the 
provider must be complete, accurate and in sufficient detail 
to support payments made for services rendered to recipients 
and recorded in such a manner to provide a record which is 
auditable through the application of reasonable audit proce
dure. This includes all ledgers, books, records and original 
evidence of cost (purchase requisitions, purchase orders, 
vouchers, checks, invoices, requisitions for materials, inven
tories, labor time cards, payrolls, bases for apportioning 
costs, etc.) which pertain to the determination of reasonable 
cost. The provider must make and maintain contemporaneous 
records to support labor costs incurred. Documentation 
created after the fact will not be sufficient to support such 
costs. 

(d) The provider must make all of the above records and 
documents available at the facility at all reasonable times 
after reasonable notice for inspection, review or audit by the 
department or its agents, the federal department of health and 
human services, the Montana legislative auditor, and other 
appropriate governmental'agencies. Upon refusal of the pro
vider to make available and allow access to the above records 
and documents, the department may recover, as provided in 
[Rule XXII], all payments made by the department during the 
provider's fiscal year to which such records relate. 

(6) Department audit staff may perform a desk review of 
cost statements or reports and may conduct on-site audits of 
provider records. such audits will be conducted in accordance 
with audit procedures developed by the department. 

(a) Department audit staff may determine adjustments to 
cost reports or reported costs through desk review or audit of 
cost reports. Department audit staff may conduct a desk 
review of a cost report to verify, to the extent possible, 
that the provider has provided a complete and accurate report. 

(b) Department audit staff may conduct on-site audits of 
a provider's records, information and documentation to assure 
validity of reports, costs and statistical information. 
Audits will meet generally accepted auditing standards. 

(c) The department shall notify the provider of any 
adverse determination resulting from a desk review or audit of 
a cost report and the basis for such determination. Failure 
of the department to complete a desk review or audit within 
any particular time shall not entitle the provider to retain 
any overpayment discovered at any time. 

(d) The department, in accordance with the provisions of 
(Rule XXII], may collect any overpayment and will reimburse a 
provider for any underpayment identified through desk review 
or audit. 

(e) For providers receiving per diem rates determined in 
accordance with [Rules VI and VII], if based upon desk review 
or audit of the provider's base period cost information used 
to determine the per diem rate, the department adjusts such 

~11\R Notice No. 46-2-671 14-7/25/91 



-1251-

costs upward or downward, the department shall adjust rates 
retroactively for the period of the per diem rate in accor
dance with adjusted costs and shall use adjusted cost informa
tion in any subsequent calculations for which such base period 
cost information is used. The provider shall not be entitled 
to any adjustment until the department has mailed notice of 
final settlement to the provider. Any overpayment or under
payment shall be paid or collected in accordance with the cost 
settlement procedures in [Rule XXII]. 

(7) A provider may request administrative review and a 
fair hearing regarding adverse audit findings according to the 
provisions of [RULE XXV]. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-6-101 and 53-6-113 MCA 

fBULE XXIIJ CQST SETTLEMENT PROCEDURES (1) The depart
ment will notify the provider of any overpayment discovered. 
The provider may contact the department to seek an agreement 
providing for repayment of the full overpayment within 60 days 
of mailing of the overpayment notice. 

(2) Unless, within 30 days of mailing of overpayment 
notice to the provider, the provider enters into an agreement 
with the department which provides for full repayment within 
60 days of mailing of the overpayment notice, the department 
will immediately commence offsetting from rate payments so as 
to complete full recovery as soon as possible. 

(3) The department may recover the full overpayment 
amount regardless of whether the provider disputes the depart
ment's determination of the overpayment in whole or in part. 
A request for administrative review or fair hearing does not 
entitle a provider to delay repayment of any overpayment 
determined by the department. 

(4) The department will notify the provider of any 
underpayment discovered. In the event an underpayment has 
occurred, the department will reimburse the provider promptly 
following the department's determination of the amount of the 
underpayment. 

(5) Court or administrative proceedings for collection 
of overpayment or underpayment must be commenced within five 
years following the due date of the original cost report or 
the date of receipt of a complete cost report whichever is 
later. In the case of a reimbursement or payment based on 
fraudulent information, recovery of overpayment may be under
taken at any time. 

(6) The amount of any overpayment constitutes a debt due 
the department as of the date the department mails notice of 
overpayment to the provider. The department may recover the 
overpayment from any person, party, transferee, or fiduciary 
who has benefitted from either the payment or from a transfer 
of assets. 

AUTH: Sec. 53-6-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-6-101 and 53-6-113 MCA 
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£RULE XXIIIJ THIRD PARTY PAYMENTS AND PAYMENT IN FULL 
(1) Regardless of any other provision of these rules, a 

provider may not bill the medicaid program for any patient 
day, item, service or other amount which could have been or 
could be paid by any other payer, including but not limited to 
a private or governmental insurer, or medicare, regardless of 
whether the facility participates in such coverage or program. 
If the department finds that medicaid has made payments in 
such an instance, retroactive collections may be made from the 
provider in accordance with [Rule XXII]. 

(a) This section does not apply to payment sources which 
by law are made secondary to medicaid. 

(2) The payments allowed under [Rule IV] constitute full 
payment for nursing facility services and separately billable 
items provided to a resident. A provider may not charge, bill 
or collect any amount from a medicaid recipient, other than 
the resident's patient contribution and any items billable to 
residents under [Rule XV]. 

(3) This section applies in addition to ARM 46.12.309. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-113 MCA 

(RULE XXIV) UTILIZATION REVIEW AND OQALITY OF CABE 
(1) Upon admission and as frequently thereafter as the 

department may deem necessary, the department or its agents, 
in accordance with 42 CFR 456.250 through 456.522, may evalu
ate the necessity of nursing facility care for each medicaid 
resident. 42 CFR 456.250 through 456.522 are federal regula
tions which specify utilization review criteria for nursing 
facilities. The department hereby adopts and incorporates 
herein by reference 42 CFR 456.250 through 456.522. A copy of 
these regulations may be obtained from the Medicaid Services 
Division, Department of Social and Rehabilitation Services, 
P.o. Box 4210, 111 Sanders, Helena, Montana 59604-4210. 

(2) As frequently as the department may deem necessary, 
the department or its agents, in accordance with 42 CFR 
456.600 through 456.614, may evaluate the quality of medical 
care provided to each medicaid resident in an intermediate 
care facility for the mentally retarded or an institution for 
mental diseases. 42 CFR 456.600 through 456.614 are federal 
regulations which specify medical review criteria for nursing 
facilities. The department hereby adopts and incorporates 
herein by reference 42 CFR 456.600 through 456.614. A copy of 
these regulations may be obtained from the Medicaid Services 
Division, Department of Social and Rehabilitation Services, 
P.o. Box 4210, 111 sanders, Helena, Montana 59604-4210. 

AUTH: Sec. 53-6-113 MCA 
IMP: sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 

53-6-142 MCA 
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CRULE XXV] AQMINISTBATIVE REVIEW AND FAIR HEABING PROCE
~ (1) Administrative review. Within 30 days of 

mailing of the department's written determination, including a 
rate or audit determination, a provider may request an admin
istrative review. The request must be in writing, must state 
the provider's objections in detail and must include any 
substantiating information and documentation. 

(a) Within the period specified in subsection (1), a 
provider may request in writing an extension of up to 15 days 
for submission of an administrative review request. The 
request for extension must be received by the department 
within the 30-day period specified in subsection (1). 

(b) The department may grant further extensions for good 
cause shown. Requests for such further extensions must be 
written and must state the cause for the request. The request 
for extension must be received by the department within the 
period of any previous extension granted. 

(c) The provider's request may also include a request 
for a conference as part of the administrative review. If 
requested, the conference shall be held no later than 30 days 
after the department receives the provider's written adminis
trative review request, detailed objections and substantiating 
information and documentation. The conference shall be based 
upon the department's determination and the provider's written 
request, detailed objections and substantiating information 
and documentation. 

(d) No later than 60 days following receipt of the 
provider's written request, detailed objections and substan
tiating information and documentation, or the conference, 
whichever is later, the department. shall mail a written deter
mination concerning the provider's objections. 

(2) Fair hearing. In the event the provider does not 
agree with the department's determination following adminis
trative review by the department, the following fair hearing 
procedures will apply. The hearings officer may dismiss a 
fair hearing request if the provider fails to meet any of the 
requirements set forth in subsections (2) (a) through (e). 

(a) The written request for a fair hearing must be 
mailed or delivered to the Department of Social and Rehab
ilitation Services, Hearings Officer, P.O. Box 4210, 111 
sanders, Helena, Montana, 59604-4210. 

(b) The request must be signed by the provider or his 
designee. 

(c) The fair hearing request must be received not later 
than the 30th calendar day following the date of mailing of 
the department's written administrative review determination. 

(d) The fair hearing request must state in detail the 
individual items and amounts in disagreement and the reasons 
for the disagreement, and must include substantiating informa
tion and documentation. 

(e) The provider must provide a copy of the hearing 
request and substantiating materials to the department's 
medicaid services division. 
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(f) The hearings officer will conduct the fair hearing 
and may hold a pre-hearing conference and grant extensions of 
time as he deems necessary. 

(g) The hearings officer will render a written proposed 
decision within ninety calendar days of final submission of 
the matter to him. 

( 3) Appea 1 . In the event the provider or department 
disagrees with the hearings officer's proposed decision, a 
request for appeal may be made by filing a notice of appeal 
with the Department of Social and Rehabilitation Services, 
Office of Fair Hearings, P.O. Box 4210, 111 Sanders, Helena, 
Montana, 59604-4210. The appeal shall be to the Board of 
Social and Rehabilitative Services Appeals. 

(a) The notice of appeal must be received within 15 days 
of mailing of the hearings officer's written proposed 
decision. The provider must serve a copy of the notice of 
appeal upon the department's medicaid services division. 

(b) The notice of appeal must state the specific grounds 
for appeal. If no notice of appeal is filed within 15 days, 
the hearings officer's proposed decision shall become the 
final agency decision. 

(c) Upon receipt of a notice of appeal, the notice and 
all evidence in the record and offers of proof shall be trans
mitted to the Board of Social and Rehabilitative Services 
Appeals by the hearings officer. 

(d) The decision of the board shall be based solely on 
the record transmitted by the hearings officer. Written 
briefs and oral arguments based an the record may be presented 
personally or through a representative of the provider or the 
department. 

(e) The board director shall render its written decision 
and mail copies to the parties within ninety days of final 
submission of the matter to it. The board shall notify the 
parties of the right to judicial review under the provisions 
of Title 2, chapter 4, part 7, MCA. 

(4) This section applies to all administrative reviews, 
hearings, appeals to the board, related proceedings and any 
requests for such proceedings occurring on or after [the 
effective date of this rule]. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-2-606, 53-6-111 and 53-6-113 MCA 

3. The rules as proposed to be amended provide as 
follows: 

46.12.1208 COST REPORTING Subsections (1) and (2) 
remain the same. 

( 3) cost Finding. Cost finding means the process of 
allocating and prorating the data derived from the accounts 
ordinarily kept by a provider to ascertain its costs of the 
various services provided. In preparing cost reports, all 
providers shall utilize the methods of cost finding described 
at 42 CFR 413.24 which the department hereby adopts and incor-
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porates herein by reference. 42 CFR 413.24 is a federal regu
lation setting forth methods for allocating costs. A copy of 
the regulation may be obtained from the Medicaid Services 
Division. Department of Social and Rehabilitation Services, 
P.O. Box 4210, 111 Sanders, Helena, Montana 59604-4210. 
tleewit.ltst.aruHruJ the aeeve 1 diet.il'let.iel'le beeweel'l sltilled 
l'l~rsil'lg al'la il'ltermediate eare Reed !'let be Mase il'l-~ 
fiRfiil'lgl 

Subsections (4) through (5) (d) remain the same. 
(6) A~aies. Bepart.me11e a~die staff may perferm a !leal£ 

re•,.iew ef east. st.at.emel'lt.e ai'IEI may aai'IEI~ee al'l site audits sf 
previder l"eeerds, S~eh a~dits eha 11 be eel'ls~et.ed ill aeeord 
ar~ee with ~~~~~lit pl'eeed~ree se• .. eleped by the Elepal"t.mel'lt, 

(a) Beel1 review ef eeet repert.e will setei."Mil'le the ad
j~etmente te &e applied te reperted eests. Ineemplete 
reperte 1 el" iReel'leieteney ifl repartee eests 'A'i 11 ea~se the 
ret~l"l'l ef the eest l'epel't toe t.he faeility fer eerreetiell aREi 
may l"SS~lt. iR withhel!lil'l~ pay.er~t as set. ferth ill ARM 
46o12o1298(4)(b)o Bepal"tmel'lt a~Eiit staff may eend~et a desk 
re..-iew sf eaeh east repert te ..-erify 1 te tl'le eMtel'lt pessible, 
that the pl"eVider has pre..-ided a eemplete aREI aee~rate repert. 

(b) Ell'l site alulite ef pre•ti!ler !letailes reeel!'!le shall be 
made te aes~re ···alisity ef l'epel!'ts, eeste al'IEI etat-istieal 
iRfBrlllatieR. A~Eiits 'A'ill 111eet geRel!'ally aeeeptea a~o~aitillEJ 
staRElards. 

(e) 91'1 eeRel~o~siell ef a l'e..-iew sf a east repert, the 
EiepartmeRt shall seREI the pre..-ider the res~o~lts ef the l'e..-iew. 
Fail~o~l'e ef the llepartlllellt te eemplete desk re•.·iews withil'l ally 
partie~o~lal" time shall Ret eRtitle the previder te retaiA aRy 
everpaYI!IeRt !lisee..-el'ed at. aft~ time. 

(!I) YpeR eeRel~o~siell ef eaeh el'l site a~Eiit the Eiepart111eRt 
a~o~Eiit staff will e~o~b111it all a~o~ait l'epel"t te the medieaid 
19~o~rea~. 'l'he repert will meet gel'lel"ally aeeepted a~o~ditinEJ 
etaR!Iards, 'l'he depart.lllellt will Jeeep a~o~dit reperte eR file fer 
at least 3 years after reeeipt. 

(7) .'> pre•.·iEier may ebjeet te a~o~dit fir~aiRIJS thre~o~liJh the 
aalllilli&t.l'at.i,..e l"e 1iew preeese aeeel!'Eiii'IIJ toe A.'Uf 46,12,1219, 

C6l This section shall not apply to providers of nursing 
facility services which are subject to [Rules I through XXVJ. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-6-101 and 53-6-113 MCA 

46,12,1209 OVERPAYMENT AND UNDERPAYMENT Subsection (1) 
remains the same. 

(2) Within 30 days of the day the department notifies 
the provider that an overpayment exists, the department will 
arrange to recover the overpayment by set-off against amounts 
paid for l'IHl"Bii'IIJ faeility eerviees medical assistanc'l. or by 
repayments by the provider. 

Subsections (J) through (6) remain the same. 
C7l This section shall not apply to providers of nursing 

facility services which are subject to [Rules I through XXVJ. 
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AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-6-101 and 53-6-113 MCA 

46.12,1210 ADMINISTRATIVE REVIEW AND fAIR HEARING PRO
CEDURES (1) Administrative R~eview. Within t5 30 days 

of mailing reeeipt of the department's written tinain~s, 
reeemmenaatiens, er rate determination, the provider may 
detail in writin~ any ebjeetiene er jHetitieatiene eeneernin~ 
the-~~~ request an administrative eenterenee 
er review. The request must be in writing. must state in 
detail the provider's obiections. and must include substanti-
2ting documents and information, Within the t5 lQ days a 
provider may request in writing an extension of up to -3-G 12 
days for submission of ebjeetiens ana jHstitieatiene a request 
for administrative review. The department may grant further 
extensions for good cause shown. Requests for further exten
sions must be in writing. must be received by the medicaid 
services division within the period of any previous extension. 
and must demonstrate good cause for the extension. ~Re een 
rerenee er re' iew sRall be Rela ne later than 39 aays after 
the aeJ~artBieRt reeei·res the Jif'I!Wiaer 'a ~rittel'l ebjeetiens ana 
jt~stifieatiens aAa tfie reqt~est fer a eeAferenee eF FeYiew. 
'!'fie department 1 a meaieai6l bureaH afiall eenEIHet the eenferenee 
er re·.•ie·w baaed en ite finaiA~e ana reeelllllleAaatiens ana the 
previaer' a 'A'Fitioell ebjeetiens aAa jt~etitieatiens, tie later 
than !;9 da)'B tellewin~ reeeipt ef tee ,,ritteA ebjeetiem• Bflfl 
j~o~stitieatiefle, er the eeRferenee er revie·w, whieeever is 
later 1 ~he aepartmen~ 1 8 llleaieaia SH!'eaH 1 after eei'ISHltatieR 
~1ith ~he eftiee ef le~al affairs, sfiall mail a w~ittel'l ae~er 
minatiaR eeneernifl~ the pre¥iaer' s ebj eetiens ana j~o~s~itiea 
tieRs aRE! tt.e pesitie" tt.e departmel'tt tal<es eeAeerl'tiREJ ~Ae 
fiRdiR~B• 

Cal The provider may also request a conference as part 
of the administrative review. If the provider requests an 
administrative review conference, the conference must be held 
no later than 30 days after the department or its designee 
~ceiyes the provider's written obiections and substantiating 
materials and the request for a conference. The conference 
may be conducted by the department or its designee and shall 
be based on the department's determination and the provider's 
written objections and justifications. 

(b) No later than 60 days following receipt of the 
written objections and justifications, or the conference, 
whichever is later, the department must mail a written deter
mination concerning the provider's objections and justifica
tions and the position the department takes concerning the 
finding.._ 

( 2) Fair Hhear ing. In the event the provider does not 
agree with the department's determination following adminis
trative review by the aepartmeR~, the following fair hearing 
procedures will apply. The hearings officer may dismiss a 
fair hearing request if a provider fails to meet any of the 
reguirements of subsections (2) (a) through (e). 
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(a) The written request for a fair hearing ~ ~ be 
mailed or delivered to the Department of Social and Rehabili
tation services, Hearings Officer, P.O. Box 4210, 111 sanders, 
Helena, Montana, 59604-4210. 

(b) The request ~ must be signed by the provider or 
his designee. 

(c) The fair hearing request must be received not later 
than the 30th calendar day following the date of 'l"eeei~ 
mailing of the department's written administrative review 
determination. 

(d) The fair hearing request &fteH lllY.I.t identify the 
individual items and amounts in disagreement, give the reasons 
for the disagreement, and furnish substantiating materials and 
information. 

(e) The aeaFin~s effieeF will provider must provide 
copies of hearing requests, ne~iees and WFitten deeisiens ~ 
§ybstantiating information to the department's diFeeteF, 
medicaid s~Fea~ and effiee ef le~al affairs services division. 

Subsections 2(f) and (g) remain the same. 
(3) Appeal. In the event the provider or department 

disagrees with the hearings officer's proposed decision, a 
ne~iee ef appeal may be s~Blllit~ed te ~he heaFin~e effieer fer 
feFWaFdin~ te the department direeeer within ~en days ef the 
reeeipe ef the hearin~e effieer 'a deeiE!ien, 'Phe neeiee ef 
aJ91'eals ehall ee£ fert.h t.he B ' ~f 
ne nel!:iee ef appeal is filed wit.hin ten days, the heari!lfjB 
effieeF'e prepesed deeisien shall beeeme the final a~eney 
deeieiel'l. a request for appeal to the board of social and 
rehabilitation appeals may be made by filing notice of appeal 
with the Montana Department of Social and Rehabilitation 
Services. Office of Fair Hearings, P.O. Box 4210, Helena. 
Montana 59604-4210. 

Cal Ihe notice of appeal must be received in the office 
of fair hearings within fifteen C15l days of mailing of the 
bearings officer's written proposed decision. The provider 
must serve a copy of the notice of appeal upon the medicaid 
services division. 

Cbl Tbe notice of appeal must set forth the specific 
grounds for appeal. If no notice of appeal is filed within 15 
days. the hearings officer's proposed decision shall become 
the fin~l agency decision. 

(<~:!;;;) All evidence in the record and offers of proof 
shall be transmitted to the depart-men£ di~eeter board of 
sQs::ial and rehabilitation appeals by the hearings officer. 
The decision of the depaF£mene direeteF board shall be based 
solely on the record transmitted by the hearings officer, 
Written briefs and oral arguments based on the record may be 
presented personally or through a representative of the 
provider or the department to the department diFeeter ~-

(bg) The deparemeRt diree~er ~ shall reduce ftis it§ 
decision to writing and mail copies to the parties within 
ninety days of final submission of the matter to h±lll i!· The 
provider shall be notified of its right to judicial review 
under the provisions of Title 2, chapter 4, part 7, MCA. 
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(4) This section applies to all administrative reviews, 
hearings. appeals to the board. related proceedings and any 
reguests for such proceedings occurring on or after the 
[effective date of this rule amendment!. 

151 This section shall not apply to providers of nursing 
facility services which are subiect to fRules I through xxyJ, 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-2-606, 53-6-111 and 53-6-113 MCA 

4. Rules 46.12.1201, 46.12.1202, 46.12.1203, 
46.12.1204, 46.12.1205, 46.12.1206 and 46.12,1207 as proposed 
to be repealed are on pages 46-1535 through 46-1575 of the 
Administrative Rules of Montana. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

5. The proposed changes to the medicaid nursing 
facility rules are necessary to (1) implement authorized 
increases in aggregate nursing facility reimbursement for 
state fiscal year (FY) 1992; (2) revise the methodology for 
determining reimbursement in the operating and direct nursing 
areas to more equitably reimburse individual nursing facili
ties; (3) index current property rates to account for infla
tion; (4) incorporate patient assessment manual revisions 
regarding resident assessments; (5) establish FY 1992 as a new 
base period for purposes of calculating reimbursement limits 
for intermediate care facilities for the mentally retarded; 
(6) reorganize and rewrite the rules for clarity and readabil
ity, and update the rules to conform with current department 
practice; and (7) revise the rules governing administrative 
review and fair hearing procedures to address current practice 
problems and to conform with general legal practice. These 
proposed changes are contained in new Rules I through XXV. 

The proposed changes to existing ARM 46.12.1208 through 1210 
are also necessary to ( 8) maintain and adapt these sections 
for application to the inpatient psychiatric services program. 
These sections are referenced in the rules governing that 
program. These sections will no longer apply to nursing 
facilities. The changes to ARM 46.12.1210 are also necessary 
to revise and update administrative review and fair bearing 
procedures for inpatient psychiatric facilities to conform to 
general legal practice. 

These changes are described below in further detail. 

1. The proposed rule is necessary to implement authorized 
increases in aggregate nursing facility reimbursement, 

The proposed rule is necessary to implement several increases 
in aggregate reimbursement to nursing facilities. These 
increases cannot be implemented under the current rule. 
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Sections 53-6-101(5) and 53-6-113(3), MCA authorize the de
partment to establish rates for medical services provided 
under the medicaid program. In establishing rates, the 
department may consider the availability of appropriated 
funds, among other factors. Section 53-2-201(1) (f), MCA 
requires the department to do all things necessary, in confor
mity with state and federal law, for the proper fulfillment of 
public assistance purposes. 

House Bill 93 (1991 Legislature) appropriated certain funds 
for increases in medicaid rates to nursing facilities. The 
proposed rule would implement the funding increases appropri
ated under HB 93. HB 2, in addition to the base funding for 
nursing facility reimbursement, appropriated increases for 
"rebasing" of the nursing facility reimbursement system. 
These increases are effective October 1, 1991 and October 1, 
1992. On the last day of the 1991 legislative session, rebase 
funds for the period July 1, 1991 through September 30, 1991 
and July 1, 1992 through September 30, 1992 were cut from HB 
2. The proposed rule would implement the rebase increases as 
provided in HB 2. 

In addition, the department has determined that it is 
necessary to provide additional increases in aggregate funding 
for the periods July 1, 1991 through september 30, 1991 and 
July 1, 1992 through September 30, 1992. The current reim
bursement system is based upon 1982 actual costs, which have 
been indexed forward each year. Industry representatives have 
contended for several years that reimbursement has not taken 
into consideration increases in necessary provider costs 
resulting from inflation, patient acuity, new legal require
ments, and other causes. They have contended that rates 
consequently have failed to meet federal statutory and regula
tory standards for medicaid reimbursement. 

Each fiscal year the department must submit to the federal 
government a state plan, together with assurances that the 
plan meets federal requirements, including assurances that 
reimbursements meet federal ;;~tandards. Because the depart
ment's reimbursement system is antiquated and based upon old 
cost data and because of more stringent standards and federal 
review, the department has had increasing difficulty obtaining 
federal approval of its state plan for nursing facility reim
bursement. As recently as May 15, 1991, the department had 
not yet obtained federal approval of its plan for state fiscal 
year 1991, Industry representatives had written to the 
federal government opposing approval and the federal govern
ment had delayed action on the plan and had requested 
additional justification. Disapproval of the state plan would 
have resulted in the loss of all federal matching payments for 
FY 1991. Federal payments constitute approximately 71% of all 
medicaid payments to nursing facilities. 
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One provider association presented to the department a 
proposed letter to the federal government detailing its 
arguments that the plan failed to meet federal requirements. 
The association indicated that it would send the letter if 
increases for the periods July 1, 1991 through September 30, 
1991 and July 1, 1992 through September 30, 1992, equivalent 
to the cut rebase funding was not granted. In addition, the 
association threatened to file suit to challenge the adequacy 
of FY 1991 rates and to challenge the constitutionality and 
legality of HB 93. The department concluded that these 
threatened actions were serious and posed a significant risk 
of loss of substantial federal funds and would require the 
expenditure of substantial funds for legal costs. 

The department determined that HB 2 base funding for nursing 
facility reimbursement is sufficient to provide the requested 
increases. Additional funding is available tor this purpose 
because of anticipated increases in patient contributions to 
the cost of care. These increased contributions will occur 
independently of and regardless of whether the department 
provides the additional increase requested. 

After determining that the department is legally authorized to 
grant the requested increases using HB 2 base funding and that 
the department has independent statutory authority to 
detet"mine rates, the department has determined that it will 
pt"ovide the requested increase in funding for the periods July 
1, 1991 through September 30, 1991 and July 1, 1992 through 
September 30, 1992. The provider association, in response has 
written to the federal government to request approval of the 
state plan and has resolved not to take legal action. The 
federal government has now approved the FY 1991 state plan. 
The proposed rule will implement the increase for the period 
July 1, 1991 through September 30, 1991. 

2. The proposed rule is necessary to revise the reimburse
ment methodology in the operating and direct nursing cost 
areas to more equitably reimburse individual nursing facili
ties. 

The 1991 legislature appropriated substantial new funds for 
the purpose of increasing medicaid reimbursement to nursing 
facilities. The department worked closely with provider 
representatives, the Governor's Office of Budget and Program 
Planning and the legislature in developing and passing the 
nursing facility budget and appropriation. The department 
believes that the increases provided under the proposed rule 
are appropriate and adequate to provide reimbursement in 
accordance with all legal requirements. 

However, if the additional funds simply were distributed under 
the current methodology, any reimbursement inequities existing 
under the present system would be exacerbated rather than 
alleviated. Providet"s have contended that the current system 
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fails to address costs which must be incurred to provide 
nursing facility services. If the current methodology is not 
revised, the state may be vulnerable to the risks of federal 
disapproval of its medicaid state plan and to lawsuits to 
force expenditures beyond funds appropriated by the legisla
ture. Further, quality of care in nursing facilities may 
suffer. 

The proposed rule is therefore necessary to adopt a revised 
nursing facility reimbursement methodology to meet the follow
ing requirements and goals: (l) to comply with applicable 
federal standards for medicaid reimbursement to nursing 
facilities; (2) to encourage providers to provide high quality 
care to nursing facility residents; and (3) to provide reim
bursement rates that are fair and equitable to individual 
providers, yet consistent with efficiency and economy. The 
department believes that a methodology which meets these goals 
will also result in a reduction of cost shifting by providers 
to private pay patients. 

(a) Description of the proposed reimbursement methodo-
129¥.... 

The proposed rule would revise the methodology for determining 
reimbursement levels for what is referred to as the operating 
rate under the current rule. The proposed rule would not 
change the methodology for determining property rates (see 
section (3) below for discussion of proposed property rate 
indexing). The proposed rule would not change the methodology 
for determining reimbursement rates for intermediate care 
facilities for the mentally retarded (but see section (5) 
below for discussion of new base year for ICF /MR reimburse
ment) or for out of state providers. 

Under the proposed rule, a provider would receive a per diem 
rate that is a total of the following components: an operating 
cost component, a direct nursing personnel cost component, a 
property cost component, and an OBRA cost component. The 
amount of increase in a provider's per diem rate from FY 1991 
to FY 1992 would be limited to $9.50. This limit is intended 
as a transitional measure to mitigate wide fluctuations in 
rates from rate year 1991 to 1992 and to achieve fairer rates 
to providers as a whole. 

The operating component would be the lesser of the provider's 
actual operating cost or a limit set at 115% of the median 
bed-weighted operating cost. Operating costs are defined in 
the rule and would not include direct nursing personnel costs. 
The provider's cost would be base period cost inflated from 
the midpoint of the base year to the midpoint of the rate year 
by the DRI-HC Nursing Home Market Basket published for the 
first calendar quarter of each year which projects inflation 
for the fourth quarter of the calendar year. 
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In addition, an incentive payment would be included in the 
operating cost component for those providers whose actual 
costs are less than the operating cost limit (115% of the 
median bed-weighted operating cost). The incentive would be 
the lesser of 40% of the difference between the provider's 
actual cost and the operating cost limit, or 5% of median 
operating cost. The incentive is intended to encourage pro
viders to reduce operating costs such as administrative costs. 

The direct nursing personnel cost component would be the 
lesser of the provider's inflated base period composite 
nursing wage rate multiplied by the provider's most recent 
average patient assessment score, or a limit set at 140% of 
the statewide median average wage multiplied by the provider's 
most recent average patient assessment score. Direct nursing 
personnel costs are defined in the rule. The provider's 
composite nursing wage rate would be determined based upon 
base period costs, patient assessment score and patient days. 
The direct nursing personnel component is intended to 
encourage providers to direct resources toward direct nursing 
care to residents, thereby improving the quality of care 
provided. 

For purposes of determining both the operating and direct 
nursing personnel cost components for rate year 1992, the base 
period generally would be the provider's fiscal year ending 
during calendar year 1989. Although it is generally prefer
able to base rates upon the most recent available cost infor
mation, the preference for more recent data must be balanced 
against other important considerations. The department has 
determined that on balance, 1989 cost data provides a more 
complete and consistent basis for determination of equitable 
rates. Use of 1990 cost data is problematic because OBRA 
costs are not consistently or completely reflected in the data 
for all providers and these costs are extremely difficult to 
identify and isolate. Because the department would separately 
reimburse for OBRA costs, some providers would receive double 
payment. Moreover, the potentially detrimental effects of use 
of the older 1989 data can be adequately mitigated by use of 
the more generous DRI-HC index to index the data to account 
for inflation. Further, the department anticipates that 1991 
cost data will be used to set FY 1993 rates, thus limiting use 
of the slightly older data to only one rate year. 

If no cost report were available for a fiscal year ending in 
1989, the components would be determined based upon a cost 
report for a later period which includes at least 6 months 
participation by the provider. If no such cost report were 
available, the provider would receive an interim per diem rate 
set at the bed-weighted median per diem rate for all facili
ties. After a cost report covering at least a 6 month period, 
a per diem rate would be determined based upon such cost 
information and would be effective retroactively to the date 
the interim rate became effective. The difference between 
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interim rate payments and the amount payable at the rate 
determined based upon actual cost information would be 
collected from or paid to the provider. This process would 
insure that a provider's payment is related to its actual cost 
experience, subject to the applicable limitations. 

Patient assessment scores would be determined aa under the 
current system. However, the direct nursing personnel compo
nent, including the limit, would be baaed upon the individual 
provider's patient assesament score rather than upon a compar
ison of the provider's score to the statewide average. This 
will insure that reimbursement relates more directly to the 
acuity level of the individual provider's residents. 

The OBRA cost component would be $1.90 per patient day plus a 
facility-specific certified nurse aide wage increment. This 
component is described in new rule IX. 

Under the proposed rule, if the department, through audit or 
desk review, adjusts costs in a baae period coat report upward 
or downward, the department would adjust the provider's rate 
retroactive to the rate effective date and recover or pay the 
difference between the adjusted rate and the original rate. 
The adjusted cost information would be used in any subsequent 
calculations for which that base period cost information is 
used. 

(b) Tne Proposed system will be effective and benefits 
of the new system will be granted retroactively to July 
1, 1991. 

The department proposes that the new reimbursement system 
would be applied retroactively to July 1, 1991, to coincide 
with the new rate year. This would allow the department to 
distribute retroactive to July 1, 1991 increases in funding 
appropriated by the legislature. Those providers entitled to 
rate increases under the new system would receive those 
increases retroactive to July 1, 1991. Such providers would 
receive an adjustment payment without interest for the 
difference between the old rate and the new rate for the 
period between July 1, 1991 and the effective date of this 
rule. Those few providers whose rate will decrease under the 
new system would not receive decreases until the effective 
date of this rule. Such providers would not be required to 
repay the difference between the old rate and the new rate for 
the period between July 1, 1991 and the effective date of this 
rule. 

(c) Adoption of the proposed reimbursement sy~tern is 
necessary to meet· legal requiremtntJ. 

The department has worked closely in consultation with the 
accounting firm of Myers and stauffer to develop the proposed 
reimbursement system. Based upon the analysis conducted by 
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that firm and by the department, the department believes that 
adoption of the proposed system is necessary to provide rates 
which meet the requirements of federal law and which equitably 
reimburse individual providers. The department believes that 
the proposed system is necessary to encourage and enhance the 
quality of care provided to nursing facility residents as 
required by federal law. By providing rates which meet 
applicable legal requirements and which fairly reimburse 
providers, the department believes that the necessity of cost 
shifting will be minimized. The department believes that 
adoption of the proposed system is reasonably necessary to 
conform medicaid nursing facility reimbursement with current 
legal requirements and industry conditions. 

3. The proposed rule is necessary to index current property 
rates to account for inflation. 

The proposed rule would not change the methodology for reim
bursement of property costs. However, current calculated 
property rates would be increased by 3% to account for infla
tion in acquisition costs for capital i terns. Grandfathered 
property rates would not be increased. 

I 

4. The proposed rule is necessary to incorporate patient 
assessment manual provisions regarding resident assessments. 

OBRA 1987 requires the department to designate a resident 
assessment tool for use by nursing facilities. The department 
has designated the federal minimum data set as the assessment 
tool. Because the minimum data set duplicates much of the 
information currently required to be reported in the depart
ment's patient assessment reporting form, the department has 
revised the patient assessment reporting form to eliminate 
this duplication. The current rule incorporates by reference 
the patient assessment manual dated January 1990, which 
contains the current form. The proposed rule is necessary to 
incorporate the revised form. 

5. The proposed rule is necessary to establish FY 1992 as a 
new base year for purposes of calculating reimbursement limits 
fat intermediate care facilities for the mentally retarded 
(ICFs/MRl. 

The proposed rule is necessary to allow the department to 
reimburse ICFsfMR for actual allowable costs during FY 1992. 
Rebasing is necessary to take into account increasing and 
changing costs. Without rebasing, ICFs/MR would be subject to 
reimbursement limits based upon significantly different 
operating conditions in prior years. 

6. The proposed rule is necessary to reorganize and rewrite 
the nursing facility rules for clarity and readability, and to 
update the rule to conform with current department practice. 
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The current nursing facility rules are extremely difficult to 
use and understand. The lack of organization of the rules is 
confusing and makes it difficult to locate rules governing a 
particular subject. The current rules rely upon mathematical 
formulas to specify reimbursement methodology, without 
detailed explanation. The proposed rule is intended to remedy 
many of these problems. 

The proposed rule represents a reorganization of the current 
rule. The department has organized the rule into sections 
according to subject matter. The sections have been ordered 
in a more logical sequence. Unnecessary or duplicate material 
has been deleted. Material has been added to address issues 
not adequately addressed in the current rule. 

An attempt has been made to eliminate or reduce reliance upon 
mathematical formulas. Where mathematical formulas have been 
retained, an attempt has been made to better organize the 
material and to include definitions or explanatory language to 
aid the reader in understanding the significance and details 
of the formula. 

The revision is not intended primarily to enact substantive 
changes, but rather to clarify existing requirements. 
However, in some cases substantive changes have been made 
where necessary to more accurately reflect department 
practice, to address unresolved issues or to provided a more 
workable rule. The substantive changes are as follows: 

(a) Rule I Scope. Applicability and Purpose. 
subsection ( 2) is new and is intended to state the general 
rule that in case of conflict, federal law supersedes these 
rules. Subsection (3) specifies that these rules apply to 
rate years beginning on or after July 1, 1991. 

(b) Rule II - Definitions. Definitions relating to the 
geographic wage factor have been eliminated along with the 
factor itself. The definition of nursing facility services 
has been revised to update incorporations of federal regula
tions and to incorporate the OBRA 1990 requirement to provide 
services required to attain or maintain the highest practic
able physical, mental and psychosocial well-being of each 
medicaid resident. 

(c) Rule III Provider Participation Requirements. 
Subsection (1) (f) has been revised to incorporate new federal 
requirements relating to maintaining certain resident funds in 
an interest-bearing account. 

(d) Rule IV - ·Nursing Facility Reimbursement. This 
section is mostly new and is intended to provide an overview 
of how the various reimbursement sections of the rule fit 
together. The new substantive provisions relating to reim
bursement are discussed above in section (2). 
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(e) Rule V Rate Effective Dates. This section 
maintains the general rule that rates are set only once a 
year, and specifies the exceptions to that rule. Under the 
proposed reimbursement system, desk: review or audit of base 
period cost reports will result in appropriate retroactive 
rate revisions and recovery or payment of the difference. 

(f) Rule VI - Operating cost Component. This section is 
all new and is discussed above in section (2). 

(g) Rule VII - pirect Nursing Personnel Cost component. 
This section is all new and is discussed above in section (2). 

(h) Rule VIII - Patient Assessment Scoring and Staffing 
Requirements. This section more completely and accurately 
specifies the methodology used to determine patient assessment 
scores, monitor procedures, and appeal procedures related to 
patient assessment score issues. The proposed section 
clarifies that if a provider objects to the sampling technique 
used by the monitor team to select the abstracts to be 
monitored, the only appeal will be to request a 100% monitor. 
This must be done before other issues may be appealed and 
failure to request a 100% monitor results in a waiver of 
objections to the sampling technique. 

(i) Rule IX - OBRA Cost ComtJonent. The provisions of 
this section are discussed in section (2) above. 

( j) Rule X - Calculated Property Cost Component. The 
substantive change to this section is discussed in section (3) 
above. 

(k:) Rule XI - Grandfathered property Cost Component. 
This section clarifies in subsection (6) that once a 
provider's calculated property cost component equals or 
exceeds the grandfathered rate, the provider is no longer 
entitled to grandfathering protection. This is so even if the 
component subsequently falls below the prior grandfathered 
rate. This is consistent with the original intent of grand
fathering as a temporary transitional measure. 

(1) Rule XII - Change in Provider Defined. This section 
contains no substantive change. 

(m) Rule XIII Interim Per Diem Rates For Newly 
Constructed Facilities and New Providers. This section is all 
new and is discussed in part in section (2) above. All 
providers who have not filed a cost report covering a period 
of at least 6 months participation in the program will receive 
an interim rate. This includes newly constructed facilities 
and new providers, such as a provider providing services in a 
facility after a change in provider which results in a loss of 
grandfathered property cost component. This section specifies 
how interim rates are set and retroactively adjusted, and how 
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patient assessment scores are calculated for such facilities 
for purposes of retroactive rate adjustment. 

(n) Rule XIV - Seoarately Billable Items. This section 
contains no substantive change. 

(o) Rule XV- Items Billable to Residents. This section 
contains no substantive change. 

(P) Bule XVI - Reimbursement For Intermediate Core 
Facilities For Tbe Mentally Retarded. This section contains 
no substantive change, except as described in section (5) 
above. 

(g) 
Facilities. 

Rule XVII Reimbursement to Out Of State 
This section contains no substantive change. 

(r) Rule XYIII - Bed Hold Payments. This section 
clarifies that for purposes of bed hold days for temporary 
absences, a provider must document at least weekly that the 
absence is temporary. This section also clarifies that 
approvals must be obtained from the medicaid services division 
in Helena, and that approvals obtained from county offices 
will not be valid. 

(s) Rule XIX - Medicare Hospice Benefit. This section 
contains no substantive change. 

(t) Rule XX - Allowable Costs. This section contains no 
substantive change. 

(u) Rule XXI - Cost Reporting. Desk Review And Audit. 
This section revises the rule governing the length of time for 
which records must be maintained by a provider. The current 
rule requires that records must be maintained for three years 
after the date of filing the cost report or the due date of 
the cost report, whichever is later. The proposed rule 
requires that records be maintained for three years after 
filing, due date or final settlement of a disputed cost 
report, whichever is later. This change will assure the 
availability of records for a longer period if a dispute 
regarding the report has not been settled. 

This section also clarifies that the provider must make and 
maintain contemporaneous records to support labor costs 
incurred. Documentation created after the fact will not be 
accepted. 

Subsection (6)(e) is new. If the department adjusts costs in 
a base period cost report upward or downward, the department 
will adjust the provider's rate retroactive to the rate effec
tive date and will recover or pay the difference between the 
adjusted rate and the original rate. The adjusted cost infor-

14-7/25/91 MAR Notice No. 46-2-671 



-1268-

mation will be used in any subsequent calculations for which 
that base period cost information is used. 

(v) Rule XXII Cost Settlement Procedures. This 
section clarifies that, for purposes of the 30-day negotiation 
period, notice of an overpayment is complete upon mailing of 
notice by the department. 

(w) Rule XXIII - Third Party Payments And Payment In 
Full. This section contains no substantive change. 

(x) Rule XXIV - Utilization Review And Quality Of Care. 
This section contains no substantive change. 

(y) Rule XXV - Administrative Review And Fair Hearing 
Procedures. This section contains several substantive 
changes. These are discussed in section (7) below. 

7. The proposed rule 
governing administrative 
address current practice 
legal practice. 

is necessary to revise the rules 
review and fair hearing procedures to 
problems and to conform with general 

These changes are contained in new rule section XXV. 

The time periods stated would begin to run upon the date of 
mailing of the department's determination or the hearing 
officer's decision, rather than upon receipt of such determi
nation or decision as provided in the current rule. The date 
of receipt of a document is difficult or impossible for the 
department to ascertain, whereas the date of mailing can be 
ascertained with certainty. This rule is more consistent with 
general legal practice. The time periods would be lengthened 
to eliminate any reduction in time for the provider to act 
which would result from this change. 

The initial period within which a provider may request in 
writing administrative review of a department determination 
would be extended from 15 to 30 days. The provider would be 
required to state its objections in detail and to include 
substantiating information and documentation. The length of 
an initial extension for submission of the request would be 
reduced from 30 to 15 days. The rule would provide that the 
extension request must be received in writing within the 
original 30-day request deadline. Further extension requests 
would have to be in writing, received by the department during 
the period of any prior extension granted, and demonstrate 
good cause for the extension. These changes would allow the 
provider more initial time to consider whether to seek 
administrative review of a department determination, but will 
require a provider to diligently pursue that course once 
chosen. 
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This section would clarify that a conference is an optional 
part of an administrative review. It will not be held unless 
requested by the provider. 

Subsection (2) would provide that a hearings officer may 
dismiss the hearing request if the provider fails to follow 
the requirements stated in the rule. For example, the 
provider must state in detail the issues and the reasons for 
disagreement with the department's determination, and must 
include substantiating information and documentation. This 
rule would insure that providers carefully consider hearing 
requests before invoking the formal hearing process, which is 
very time-consuming and costly to all parties. 

The section would add the requirement that the provider 
provide a copy of the complete hearing or appeal request to 
the medicaid services division. This is consistent with 
general legal practice. 

This section would change the appeal procedure to provide that 
appeal from a decision of a hearings officer is to the Board 
of Social and Rehabilitation Services Appeals, rather than to 
the department director. This procedure would provide a more 
independent forum for consideration of the appeal. 

This section also would provide that it applies to all 
administrative reviews, hearings, appeals to the board, 
related proceedings and any requests for such proceedings 
occurring on or after the effective date of the rule. 

8. the prooosed ;:hanges to ARM 46.12 ·1208 through 46.12 .1210 
are necessary to maintain and adapt these sections for other 
program rules which reference these sections. 

Because the nursing facility rules have been reorganized and 
rewritten, this notice proposes repeal of the current nursing 
facility program rules. However, other program rules refer to 
certain sections of the current nursing facility rules to 
provide cost reporting, cost settlement and appeal procedures. 
Specifically, the inpatient psychiatric services program 
described in ARM 46.12.590 through 46.12.599 refers to ARM 
46.12.1208 through 46.12.1210 for rules governing cost 
reporting, cost settlement and administrative review and fair 
hearing procedures. Therefore, it is necessary to maintain 
rules to govern these procedures for the psychiatric program. 
Some changes are also necessary to adapt these rules to the 
psychiatric program and to conform appeal procedures to 
general legal practice. 

Changes to ARM 46.12.1208 would remove material not referenced 
by the psychiatric program rules and not relevant to that 
program. The changes would also clarify that the section no 
longer applies to the nursing facility program. 
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Changes to ARM 46.12.1209 would remove material not relevant 
to the psychiatric program. The changes would also clarify 
that the section no longer applies to the nursing facility 
program. 

Changes to ARM 46.12.1210 are necessary to adapt the rule more 
closely to the psychiatric program, to clarify the rule and to 
conform the rule more closely to general legal practice. 

Throughout this rule section, the time periods stated would 
begin to run upon the date of mailing of the department's 
determination or the hearing officer's decision, rather than 
upon receipt of such determination or decision as provided in 
the current rule. The date of receipt of a document is 
difficult or impossible for the department to ascertain, 
whereas the date of mailing can be ascertained with certainty. 
This rule is more consistent with general legal practice. The 
time periods would be lengthened to eliminate any reduction in 
time for the provider to act which may result from this 
change. 

The initial period within which a provider may request in 
writing administrative l:'eview of a department determination 
would be extended from 15 to 30 days. The provider would be 
required to state its objections in detail and to include 
substantiating information and documentation. The length of 
an initial extension for submission of the request would be 
reduced from 30 to 15 days. The rule would require that the 
extension request be received in writing within the original 
30-day request deadline. Under the proposed rule, further 
extension requests must be in writing, must be received by the 
department during the period of any prior extension granted, 
and must demonstrate good cause for the extension. These 
changes would allow the provider more initial time to consider 
whether to seek administrative review of a department determi
nation, but would require a provider to diligently pursue that 
course once chosen. 

This section would clarify that a conference is an optional 
part of an administrative review. It will not be held unless 
requested by the provider. 

Subsection (2) would provide that a hearings officer may 
dismiss the hearing request if the provider fails to follow 
the requirements stated in the rule. For example, the 
provider must state in detail the issues and the reasons for 
disagreement with the department's determination, and must 
include substantiating information and documentation. This 
rule would insure that providers carefully consider hearing 
requests before invoking the formal hearing process, which is 
very time-consuming and costly to all parties. 

The section would add the requirement that the provider 
provide a copy of the complete hearing or appeal request to 
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the medicaid services division. 
general legal practice. 

This is consistent with 

This section would change the appeal procedure to provide that 
appeal from a decision of a hearings officer is to the Board 
of Social and Rehabilitation Services Appeals, rather than to 
the department director. This procedure would provide a more 
independent forum for consideration of the appeal. 

This section would also provide that it applies to all 
administrative reviews, hearings, appeals to the board, 
related proceedings and any requests for such proceedings 
occurring on or after the effective date of the rule. The 
changes would also clarify that the section no longer applies 
to the nursing facility program. 

6. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, Montana 59604-4210, no later 
than August 22, 1991 at 5:00p.m .. 

7. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

Directpr, Social and Rehabllita
tion Services 

Certified to the Secretary of state _______ J_u_J~y_l_S ________ , 1991. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 

OF THE STATE OF MONTANA 

In the matter of the adoption NOTICE OF ADOPTION 
of rules pertaining to the honey
bee hourly inspection fee 

TO: All Interested Persons 

OF A NEW RULE 
4.12.108 PERTAINING 
TO THE HONEYBEE 
HOURLY INSPECTION FEE 

1. On June 13, 1991, the Department of Agriculture published 
a notice of proposed adoption of the above-stated rule at 
page 880 of the 1991 Montana Administrative Register, Issue 
number 11. 

2. The Department of Agriculture has adopted the rule exactly 
as proposed. 

3. No comments or testimony were received. 

E. M. snortland, Director 
Department of Agriculture 

Certified to the Secretary of state, July 15, 1991. 

Montana AdministrativP Rnqister 1 ~-//25/91 



-1273-

BEFORE THE BOARD OF HEARING AID DISPENSERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to fees and 
record retention 

NOTICE OF AMENDMENT OF 
8.20.402 FEES AND 8.20.~07 
RECORD RETENTION 

TO: All Interested Persons 
1. on May 16, 1991, the Board of Hearing Aid Dispensers 

published a notice of proposed amendment of the above-stated 
rules at page 575, 1991 Montana Administrative Register, issue 
number 9. 

2. The Board has amended the rules exactly as proposed. 
J. No comments or testimony were received. 

BOARD OF HEARING AID DISPENSERS 
BYRON RANDALL, CHAIRI1AN 

BY:~~~.~-~~)-~-~~~,(~~~-~1~-~/~--=~~~~
ANDY POOLE, PUTY DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the sec~etary of State, July 15, 1991. 
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BEFORE THE FINANCIAL DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
amendment of a rule pertaining 
to dollar amounts to which 
consumer loan rates are to be 
applied 

NOTICE OF AMENDMENT OF 
8.80.307 DOLLAR AMOUNTS TO 
WHICH CONSUMER LOAN RATES 
ARE TO BE APPLIED 

TO: All Interested Persons 
1. on May 30, 1991, the Financial Division published a 

notice of proposed amendment of the above-stated rule at page 
766, 1991 Montana Administrative Register, issue number 10. 

2. The Division amended the rule exactly as proposed. 
3. No comments or testimony were received. 

FINANCIAL DIVISION 

Certified to the Secretary of State, July 15, 1991. 
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of new Rules I through VI 
pertaining to fish health and 
importation and the repeal 
of ARM 12.7.501 

TO: All interested persons 

NOTICE OF ADOPTION Of NEW 
RULES I THROUGH VI 
AND REPEAL OF ARM 12.7.501 

1. on June 13, 1991, in the Montana Administrative Register 
Issue No. 11, the department published notice of proposed 
adoption of new rules I through VI (12.7.502 through 12.7.507) 
pertaining to fish health and importation, and repeal of ARM 
12.7.501 at page 895. 

2. The department has adopted the new rules as proposed 
with no changes, and has repealed ARM 12.7.501. 

3. No comments or testimony were received. 

~~ 
Patrick Grah 
Deputy Direc 

Certified to the Secretary of State July _1_5 __ , 1991 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
16.18.201, 16.18.203 - 205, 
16.18.207 - 208 and the adoption 
of new rule I relating 
to water and wastewater operators 

To: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULES 

AND ADOPTION OF 
NEW RULE I 
(16 .18 .209) 

(Water Quality Bureau) 

1. On May 30, 1991, the department published notice at 
page 776 of the Montana Administrative Register, Issue No. 10, 
of amendment and adoption of rules which would amend minimum 
requirements tor water and wastewater operator certification, 
adjust fee requirements, and provide procedures for license 
revocation for water and wastewater operators. 

2. After consideration of the comments received on the 
proposed rules, the department has amended the rules as proposed 
with the following changes: 

16.18. 208 CONTINUING EDUCATION REOUIREtlENTS ( 1) A con
tinuing education credit or portion thereof must be earned by 
all class I, II, III, and IV fully certified operators during a 
two-year period commencing on July 1, 1986, and July 1 of even
numbered years thereafter. one continuing education credit per 
water distribution and/or water plant certificate and one con
tinuing education credit per wastewater certificate must be 
earned by a class I certified operator during each two-year 
period. A one-half (1/2) continuing education credit per water 
distribution and/or water plant certificate and one-half (1/2) 
continuing education credit per wastewater certificate must be 
earned by a class II, III, and IV certified operator. Beginning 
July 1. 1992, €±ass class v certified operators must attend a 
minimum of twe four contact hours of seminar training per two
year period. A credit consists of ten (10) contact hours, and 
one-half credit consists of five (5) contact hours. A contact 
hour is defined as a sixty-minute participation in an approved 
classroom program or sixty-minute participation in an approved 
program not requiring classroom participation. On and after 
July 1, 1992, the credit requirements shilll clouble for Pach 
classification ~xc;:ept clas§l .. _v. 

(2) through (7) Remain the same. 
AUTH: 37-42-202, MCA; IMP: 37-42-202, MCA 

RULE I DISCIPLINARY ACTIONS DESCRIPTION OF GROUNDS --
PROCEDURES FOR REVOCATION, PROBATION, SUSPENSION, OR REPRIMAND 
OF LICENSE (1) (a)-(b) Remain the same. 

(c) The department shall deem an operator incompetent or 
unable to properly perform his duties when he repeated 1 y, and 
without explanation, fails to: 

(i) Remains the same. 
( ii) repeatedly, ana .. itfieut ade~uate el!planatien-;--t-a+ls 

~ take the corrective action specified in an inspection report 
completed by the department for the water distribution system, 
water supply system, wastewater treatment plant, or water 
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treatment plant for which he is the certified operator in 
responsible charge. 

(2) Remains the same. 
AUTH: 37-42-202, MCA; IMP: 37-42-321, MCA 

3. The department has thoroughly considered the comments 
received on the proposed rules. The following is a summary of 
the comments received from the public and the department's 
responses: 

COMMENT-- 16.18.204(7) EXAMINATIONS: 
In a written statement, the Montana Rural Water Systems 

Board of Directors disagreed with the deletion of the oral 
examinations saying that one meeting of the state board could be 
devoted to oral examinations. Harry Whalen, who attended the 
hearing as circuit rider tor MRW, testified that oral examina
tions are needed for those who "just can't take tests." 

RESPONSE: 
Examination stress is relieved by the provisions that the 

examinations may be repeated whenever offered, that examinations 
are not timed, and that they may be reviewed in department 
offices. 

COMMENT-- 16.18,205 EXPERIENCE/EDUCATION: 
Montana Rural Water Board of Directors said the high school 

graduation or equivalent requirement restricts the ability of 
city councils to hire personnel who have incidental duties as an 
operator and would force Hutterite Colonies to request special 
exceptions. In addition, they expressed concern that special 
exceptions may not be granted uniformly. 

RESPONSE: 
In today's world even small communities must invest 

considerable money in water or wastewater systems. To operate 
such systems for protection of the public health, the environ
ment, and large financial investments as well, operators must 
have basic reading comprehension, computing, and reporting skills 
normally gained by a high school education. The Department 
intends to develop uniform guidelines to ensure that special 
exceptions are granted where appropriate. Currently certified 
operators are not affected by this requirement. 

COMMENT -- 16.18.207{11 and (3) FEES: 
Daniel L. Hembd, certified operator for the National Park 

Service in Glacier National Park, believes that water and 
wastewater operators should not be forced to compensate for 
bureau shortages and that a fee increase from 122 to 1000 percent 
is very drastic. 

RESPONSE: 
Bureau shortages are not being made up by the water and 

wastewater operators. As required by law, the program budget is 
entirely self-supporting and fees must be set to cover the 
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program costs. The budget has been exceeded for the last four 
years. The shortages have been covered by a small reserve that 
is now depleted. The last fee increase was in 1983. Uniform 
application and renewal fees per certificate will now reflect 
uniform administration costs as is equitable. The calculated 
range of the fee increase is 11 to 200 percent, depending on 
classification. 

COMMENT -- 16,18.20811) CONTINUING EDUCATION REQUIREMENTS: 
Montana Rural Water Board of Directors felt the Class V 

continuing education requirement should be increased to one-half 
day every two years so that when doubled on July 1, 1992, a full 
day's training would be required with one hour devoted to system 
requirements of extensive federal regulations. Montana Rural 
Water also feels the current CEC system set down (but not 
amended) in this rule should be simplified by eliminating 
decimals now used in CEC unit calculations. 

Art Adamson, Class 1 operator from Devon, felt doubling the 
continuing education requirements after July 1, 1992, will be an 
expense of time and money for small rural systems which is not 
justified by the risk to public health nor applicability of 
continuing education readily available to the rural operator and 
system. 

RESPONSE: 
Class 5 operators are required for well water systems 

serving under 100 people. Typically these systems serve trailer 
courts and subdivisions skirting larger Montana communities. 
Typical operators of such systems are volunteers with full-time 
jobs in the community. The Department considers that expecting 
operators to take annual leave to attend a day-long seminar would 
be unenforceable. However, the Department feels a half-day 
continuing education requirement is desirable, and intends to 
offer evening seminars as an alternative time to encourage 
compliance. Thus, the rule is changed to require a minimum of 
four contact hours of seminar training per two-year period for 
Class v certified operators beginning July 1, 1992. 

The Department feels Montana must continue following 
national guidelines for continuing education units (CEUs) which 
use 10 contact hours for 1 CEU and 5 contact hours for .5 CEUs 
in order to be comparable with the system and standards set down 
by the Association of Boards of Certification and most other 
states. 

Mr. Adamson has a choice of seminars which will be enlarged 
through a broader array of offerings approved by the Department. 
The quality and quantity of seminars are being improved. The 
seminars will provide useful information on new state and federal 
regulations, as well as ongoing developments in relevant 
technology. 

Certified to the secretary of State -~ 15. 1991 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.38.105, 16.38.111-112, 
16.38.115 and 16.38.126 dealing 
with licensure and requirements 
for analysis of public water 
supplies 

To: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULES 

(Water Quality Bureau) 

1. on May 16, 1991, the Board published notice at page 
587 of the Montana Administrative Register, Issue No. 9, to 
consider the amendment of the above-captioned rules, which 
would incorporate changes in analytical methodology and 
reporting requirements for laboratories approved to analyze 
water samples for microbiological contaminants and also to 
allow the department to assess an annual fee to recover the 
costs of implementing the laboratory approval process. 

2. The Board has amended the rules as proposed with no 
changes. 

3. No comments were received. 

~,-,1.~ D~S IVERSo;DirectOr 

Certified to the Secretary of state July 15, 1991 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.45.1219, 16.45.1220, 
16.45.1230 and 16.45.1232 relating 
to inspection requirements for 
small farm and residential tanks 

To: All Interested Persons 

NOTICE OF AMENDMENT 
OF RULES 

(Underground Storage Tanks) 

1. On June 13, 1991, the Department published notice at 
page 900 of the Montana Administrative Register, Issue No. 11, 
to consider the adoption of the above-captioned rules which 
would provide less costly inspection fees for owners of small 
farm and residential underground storage tanks and home heating 
oil tanks. Application of the existing fee schedule would 
result in charges beyond what is necessary to provide adequate 
inspection of small tank closures and is contrary to the intent 
of the Legislature. 

2. The department has amended the rules as proposed with 
no changes. 

3. No comments were received. 

~<~~~ DS IVERN,Oii"eCtor 

Certified to the secretary of State ~~15. 1991 
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BEFORE THE DEPARTMENT OF JUSTICE 
DIVISION OF FORENSIC SCIENCE 

OF THE STATE OF MONTANA 

) 

In the matter of the amendment) 
of Rules 23.4.201 and 23.4.209J 
the repeal of Rules 23.4.202 ) 
and 23.4.204 through 23.4.208 ) 
and adoption of new rules. ) 

) 

NOTICE OF THE AMENDMENT OF 
RULES 23.4.201 and 23.4.209, 
REPEAL OF RULES 23.4.202 and 
23.4.204 through 23.4.208 
AND ADOPTION OF NEW RULES, 
ALCOHOL ANALYSIS 

TO: All Interested Persons. 

1. On May 30, 1991, the department of justice published 
notice of a proposed amendment of rules, repeal of rules, and 
the adoption of new rules, all relating to alcohol analysis 
performed under Title 61, chapter 8, part 4, MCA, at page 785 
of the 1991 Montana Administrative Register, issue number 10. 

2. The agency has amended the rules with minor editorial 
changes but substantially as proposed, as follows: 

23.4.201 DEFINITIONS 
(1) remains the sam~. 
121 "Alcohol" means an organic hydrocarbon molecule which 

contains a hydroxyl !oxygen. hydrogen! as its primary functional 
group, such compounds to include such common alcohols as: 
menthel METHANOL, ethanol, isopropanol and all other compounds 
chemically classed as an alcohol. 

(3) ~emains the same. 
!41 "Alveolar air" means that air which is located in the 

alveoli region of the lungs and IS responsible for the exchange 
of gases between the blood and the lung. This is the type of 
breath upon which THE 2100:1 breath blood ratio is established. 

(5) remains the same. 
(61 "Authorized designee" means a breath 

specialist/operator selected by the breath 
specialist/senior operator to perform the e~ee~oise~·s 
OPERATOR's duties in the event of the s~o~perviser' s 
OPERATOR'S absence. 

(7) through (23) remain the same . 

test 
test 

SENIOR 
SENIOR 

.Ll!l "Test", in reference to a breath analysis, means a 
full and complete analysis of a properly delivered breath 
sample. Such analysis is to be considered complete when the 
breath analysis instrument has executed its prescribed program, 
a f ina 1 analysis is obtained and a report is generated. All 
breath analysis must be performed in accordance with the 
procedures set forth by the forensic science division. In 
reference to other biological sample analysis, a test shall be 
defined as a full and complete analysis of the received sample 
or samples. A test of the sample may consist of more than one 
analysis of the submitted sample or samples in accordance with 
the procedures set forth by the forensic science division. 
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(h)(2~!(25l "Testing device" fueans any instrument or 
device used to determine the presence and/or concentration of 
alcohol eeReeRt~atieA in blood, breath, urine or tissue pursuant 
to this subchapter. 

t@2t(26! "Vendor means any company or representative of 
a manufacturer responsible or involved in the sale and/or 
marketing of breath test breath analysis instrumentation_._ 
associated equipment, accessories, and/or supplies. 

23.4.209 BRSNI'Ii 'l'ES'l'lNG BREATH ANALYSIS INSTRUMENTS 
(1) All models of breath testiR~ breath analysis 

instruments used to administer testing according to section 61-
8-402, MCA, must be approved by the division. The models 
operated by certified operators and/or ~~pervisore 
senior operators prior to and on the effective date of this rule 
are deemed approved by the division. 

The agency has repealed rules 23.4.202 and 23.4.204 through 
23.4.208, designated new Rules I through X as Rules 23.4.212 
through 23.4.221 and has adopted the new Rules as proposed with 
the following minor editorial change: 

RULE VI RECERTIFICATION OF BREATH TEST PERSONNEL 
(l) through (8) remain the same. 
(9) A notice will be issued to all individuals 

successfully completing the suJ!ler·liser 's senior operatg_f:~ 
recertification training. Such notification shall have the 
specialist's expiration date displayed. Certification expires 
the last day of the month, in the following year, in which the 
specialist was certified. 

(10) through (13) remain the same. 

3. At the public hearing, Sergeant Dick Lewis, Missoula 
Police Department, testified that the definitional rule 
(23.4.201) should include a definition of the word "test", as 
that word is used in section 61-8-402, MCA. The department 
agrees with this comment and has provided such a definition as 
shown in paragraph 2 above. 

By: ~~:z? )(/hYJ1~C 
~~ Y BR NING r 
~puty Attorney General J 

Certified to the Secretary of state July 15, 1991. 
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BEFORE THE FIRE MARSHAL PREVENTION AND INVESTIGATION BUREAU 
OF TilE DEPARTMENT OF JUSTICE 

OF THE STATE OF MONTANA 

In the matter of the adoption 
of Rules of the fire 
prevention and investigation 
bureau, pertaining to the 
regulation of fireworks. 

NOTICE OF THE ADOPTION OF 
ARM 23.7.201, 23.7.202 AND 
23.7.203 
(RULES V THROUGH VII). 

TO: All Interested Persons: 

1. On November 29, 1990, at page 2078 of issue number 22 
ot the 1990 Montana Administrative Register, the Department 
published notice of the proposed adoption of Rules I through 
XVI; amendment of ARM 23.7.121, 23.7.122, 23.7.124, 23.7.125, 
23.7.131, 23.7.133, and 23.7.134, the amendment and transfer of 
ARM 23.2.111, 23.7.101, and the repeal of ARM 23.2.131 and 
23.7.111. 

2. On March 1, 1991, at page 291 of issue number 5 of the 
Montana Administrative Register, the Department published notice 
of a second public hearing on the proposed adoption of Rules V, 
VI, and VII, pertaining to the regulation of fireworks. 

3. Two public heauings were held in Helena regarding the 
proposed rules. The first hearing was held on December 20, 
1990, at which testimony was received. Numerous written 
comments were also received. In light of the written comments 
concerning the proposed rules on regulation of fireworks, a 
second public hearing was held April 11, 1991, at which further 
oral testimony was received. Comments and responses are 
addressed in paragraph 8 of this notice. 

4. Based upon the comments received, rules are being 
adopted as proposed with those changes given below. 

NEW RULEY 123.7.201) RETAIL FIREWORKS SALg (1) Anyone 
engaged in the retail sale of permissible fireworks, as defined 
in section 50-37-105, MCA, must obtain a~ permit if required by 
the applicable local jurisdiction. The provisions of this rule 
do not 9~ if ~ local ordinance has been adopted pursuant to 
sectio!] 7-33-4206, MCA, regulating or prohibiting the retail 
sale of fireworks. 

(2) No person under the age of eighteen shall be employed 
to sell or offer for sale permissible fireworks_,_ o-r ee alle"ed 
~eeeMpeRy aR emple~ee for tAe pHrpose of selliRg or offeriHg 
for sale permissiBle fire<torlw, 

(3) No fireworks may be discharged within 100 feet of a 
fireworks retail sales location. 

(4) No smoking shall be allowed within the fireworks 
stan<:L_ At any place where permissible fireworks are sold or 
displayed, a sign reading '"NO SMOKING" must be posted in letters 
at least four inches in height and 112 inch in stroke where 
customers are most likely to read it. 

(5) Except as provided in subsection (12) of this rule, 
retail sale of fireworks shall be conducted from stands 

14-7/25/91 Montana Administrative Register 



-1284-

ee~ara~ed frem ~ae e~atiens 1 inhabited buildin~s, publie ~aye, 
~repet?~y lines, ether fire•,qerks stands, af!e hespitals or 
ehtirehee b, the fellewin~ eistaneeBI 

AA<f<Hl'f'll>-<<>ilf~~'>li .... Ril<U~--{;O~Ihhtelfr--iF'i-irF;JeM\\ .. IlHFI<"''--kiRtllhi~<llhhii~I·..Jd--l'P'l<Hhihlli<if;----iP"'""~'rllt~'ftFI'y--- Rilmltmhlt! bi ~. id I ill ri IHI 
(*-~---~-~· Huol~iJI~· Wilji 1.1<,..,_ Tanl.· ~~-- --t>f~-4> ... <'1> 

]OO ur 1 .. g &o ao .~m 

MH-w {O(~l 93 "3 
sUI Ill l,l{MJ l;l(l ~---~---''IY--

0.'8f \lOll Prnhihile<l 
l2f9.!&g at least 300 feet from 2 church g_r hospital, 50 feet 
from 2QY flammable liquid dispensing device g_r installatio~ 50 
feet from 9ther i!lhabited buildings, an(j_ l_Q feet tt:Q!!l !!D.Y publ!.£ 
roadway. 

(6) Parking of vehicles used to transport Class A or B 
explosives or flammable and combustible liquids is prohibited 
within ~ lQQ feet of a retail fireworks stand. 

( 7) Stands e¥ef 39 feet in len!j!tl'l shall be equipped 
inside with at least -toffi Qmt pressurized water extinguishers 
with a minimum rating of 2A or ~ one garden hoses. ~an~ 
-feet er less if! len§th sl'lall he p.-o~·idee ••itl'l at least Bfle----&tt€'fl 

entinguiel'ler er l'leee. 
(8) Any stand constructed to admit members of the public 

inside shall have a minimum of two unobstructed exits remotely 
located from each other. 

( 9) ,,11 ~·e§e~ation witl'lin a 5!l £eot rae ius of-------eaefl 
e;Mte£ief wall ef a retail fi£mlo£1ts stand el'lall be cut to a 
ftlauimum of hoe lnehes in heigl'tt. 'Phe a.-ea ;;i-tft-i-A-thie £adius 
shall be rakes clean of any dead .egetatien. Any t.-eee within 
the £adius el\all ee tEimmed ef dead b.-anehee and may be su~ 
to remeral if determined b} tl\e el'lief te ~ese a fire haea.-6. 
All weeds, 9KY ~ and combustible material shall be cleareq 
for a minimum distance of 25 feet in all directions from the 
stand. ~--- ---- - -- -- - -- --- ---

----(10) Electrical wiring shall be installed in aeeerdanee 
witl'l tfie 1110Bt recent vel"-5--ieft in g_ safe condition, and li found 
upon inspection to be unsaf~ shall be upgraded to comply with 
the applicable provisions of the National Electrical code 
adopted by the building codes bureau of the department of 
commerce. 

(11) Open flame devices of any kind are prohibited in 
retail fireworks standsTL and within 12 feet of the stand~ 

(12) Retail sale of fireworks from occupancies other than 
those authorized by this rule is prohibitedT~- ~cept tha~ 
fireworks ffi2Y be sold out of an existi!}g retail business 
establishment under the following conditions, 

.t2l The amount of fireworks Q_Q display in the cust_g_!_Tler 
service area contains an aggregate of no m~ than one poun(j_ Qi 
black powden and 

_(jli Remaining quantities of fireworks are §..~ in g_ 
cabinet or m designed and constructed to restrict smoke 
travel that is separate from the customer service area, that has 
2 self-closing door, and that conforms to one Qf the following~ 
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111 11 is constructed of material sufficient to achieve 
2 one-hour fire resistant-rated barrier between the storage area 
and the customer service ~ The fireworks ~ be stored in 
cabinets made of wood or equivalent material that is at least 
one inch thick, and each cabinet must contain no more than an 
aggregate of ~ pounds of black powder; 

.lill It .!.§. protected .Qy ~ fire suppression sprinkler 
system approved .Qy the fire prevention and investigation bureau 
or .Qy 2 fire marshal of the local jurisdiction; or 

ii1!l The fireworks ~ contained in g cabinet with casters 
and constructed of wood at least one inch thick that is covered 
on i!ll sides with s78=lnCii. Sile9tr"OCk.-- --- ----

( 13) All retail fireworks stands shall be subject to 
inspection by the chief in accordance with section 2.201 of the 
Uniform Fire Code. Violations shall be handled in accordance 
with section 50-61-115, MCA. If immediate action is necessary 
to safeguard life and property, the chief may issue an order to 
remedy in accordance with section 59 62 198 50-62-102, MCA~ 
if t~ere is As esMp1iaAee withiA 24 hs~rs after seroiee ef the 
ereler 1 May talte aAy aet!eA attt~erieeel ey seetieA 59 62 199 1 !!CA. 

AUTH: 50-3-102(3) MCA. IMP: 50-3-102(3) MCA. 

NEW RULE VI 123.7.202} FIREWORKS REPACKAGING, STORAGE AND 
SHIPPING 

(1) All buildings where fireworks are stored, opened for 
repacking, repackaged or prepared for shipping shall conform to 
the provisions e! NFPA paMphlet 1124 (1988 eel,) iH aelelitieA te 
aft~ ether re~uireMeAts of the Building Code and the Uniform Fire 
Code. Where those codes are silent, NFPA pamphlet 1124 shall be 
applied. er ether applieable law. NFPA pamphlet 1124 is 
incorporated .Qy reference. Copies ~be obtained from the Fire 
Prevention and Investigation Bureau, 303 North Roberts, Helena. 
Montana 59620. 

(2) ,'\11 bllileliAEJS ifl whieh fire\:erlts are epeAeel fer 
repaekinEJ 1 repaekaE}eel 1 sr prepareel fer shippifiEJ are eensielereel 
te be preeess b~tilelifiE}S as elefineel by NFPA pamphlet 1124 (1998 
e4--.-t-r 

( 3) .',ny eeAfliet between PIFPA paMp~let 1124 and the 
BuilelifiEJ Ceele shall ~e ress1oeel ~Y applieatieA sf the hiEJhest 
stanelard ef safety. 

AUTH: 50-3-102(3) MCA. IMP: 50-3-102(3) MCA. 

NEW RULE VII (23.7.203) OUTDOOR DISPLAY OF FIREWORKS ~ 
NFPA paMphlet 1123 ( 1999 eel, l is aeepteel as the staAelare fer 
eeAeluetifiEJ supertiseel publie elisplays ef tirewerks. 

( 2) 'i'he leeal juriselietien shall ee eeAsulteel fer afly 
permit l"e~tii,.emefltS aAel en all ether eeeasiens ··•here NFPA 
pamphlet 1123 refel"s ts the "autherity ha.ifiE} jul"is~ietisflo" 

ill Unless prohibited .Qy local ordinance, supervised 
public displays of fireworks shall be conducted in accordance 
with section 50-37-107 and applicable local ordinances. Where 
no local ordinance is in effect, the governing body of the ~ 
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town, or county shall be notified at least 12 days .L!! adyance of 
SfiY outdoor display. 

AUTH: 
IMP: 

50-3-102(3), 50-37-107, 50-37-108 MCA. 
50-3-102(3), 50-37-107 MCA. 

5. There were no comments on these proposed rules at the 
December 20, 1990, hearing. However, in view of the extensive 
written comments received on proposed Rules V, VI, and VII, 
regarding fireworks, an additional hearing was held April 11, 
1991, on those rules, at which time the following comments were 
received, response to which is set out following summary of all 
comments on Rules V, VI, and VII: 

COMMENT: Steve Brown, an attorney representing R & S Marketing, 
voiced concern for a need to eliminate ambiguities in rules, and 
to eliminate exercise of broad discretion by local officials. 
In particular, he was concerned with the following: Rule V(2) -
no one under 18 can sell fireworks, but the proposed rule goes 
beyond statutory requirements, "accompany" is too broad; Rule 
V(5) - distances are unreasonable, would like to know what 
authority there is for separation from "inhabited buildings," no 
factual basis for the 1500 foot separation requirement; Rule 
V(6) - prohibition against parking vehicles, who will enforce 
this and who will get the citation if there is a violation?; 
Rule V(9) - clearing of vegetation, not clear what is required, 
inconsistency between 50-foot vegetation requirement and 30-
foot property line requirement; Rule V(lO) electrical 
requirements are too broad, need clarification, minimum 
requirements are fine, but referencing entire Electrical Code is 
unreasonable; Rule VI - "process" building is too restrictive 
for this type of facility, suggests grandfather clause for 
existing buildings. 

COMMENT: Dennis Schweitzer, R & S Marketing, indicated his 
primary concern is with the 1500-foot setback requirement in 
Rule V, no similar requirement is imposed in other states. He 
suggested limiting the setback requirement to 100 feet or 
eliminating it altogether. He also expressed concern with the 
definition of "process" buildings in Rule VI, and suggested that 
it should be limited to manufacturing buildings only. 

COMMENT: Mike Brown, Class C f !reworks importer /wholesaler, 
expressed concern with Rule VI, asserting that adoption of NFPA 
requirements here would put him out of business. The rule is 
too restrictive, his facility would be a "process" building 
under this rule; aLso concerned about the 1500··foot setback 
requirement. 

COMMENT: Judy Cline,· stand operator from Great Falls, was 
concerned with the 1500-foot setback and with the vegetation 
requirements. 
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COMMENT: John Peterson, Fox Marketing, Missoula, expressed 
concern with electrical requirements, would be costly to require 
compliance with most ~ edition of national code; also 
concerned that these new rules would affect property owners who 
lease ground for stands, requirements are too stringent. 

COMMENT: Michael Thomas, stand operator from Helena, was 
concerned with setback requirements, including distance from 
road; suggests regional hearings throughout state. 

COMM~: Debbie Clevidence, Missoula, questioned Rule V(2) 
regarding children "accompanying" adults in stand, also 
challenged 1500-foot setback. Local zoning ordinances will make 
it impossible to find a place to locate. 

COMMENT: Roger Baker, Butte Kiwanis, was concerned primarily 
with setback requirements, children accompanying parents in 
stand, and vegetation requirements. Contracts with Safeway to 
sell in parking lots would no longer be feasible. Rules have 
too many ambiguities. 

COMMENT: Anna Marie Clouse, Missoula Pink Grizzly Fireworks, 
was concerned with 1500- foot setback and suggested that each 
local area should have its own regulations. 

COMMENT: Brook Lincoln, Mineral county, was concerned with 
setback requirements, particularly harsh in small rural areas 
where everything is in one place. He also questioned whether 
the bureau could enforce rules on reservations. 

COMMENT: Rich vaughn, Spokane, washington, questioned whether 
or not state is adopting NFPA pamphlet 1123 in Rule VII, 
concerned with distance requirements and with setback 
requirements in Rule V. 

COMMENT: John Thompson suggested that the rules must be 
clarified, concerned with lack of ability to enforce on 
reservations, suggests regional hearings throughout state. 

WRITTEN COMMENTS TO FIREWORKS RULES (Rules V, VI, and VII): The 
following persons submitted comments that expressed particular 
concern with the setback requirements: Steve Brown, George 
Mahoney, Rick Henningsen (also concerned with electrical 
requirements), Todd Reichenbach, Marlene M. Taylor, Randy and 
Sue Boyson, Dianne Kay, Ralph and Darlene Robinson, Victor 
Reichenbach, Cindy Turner, Mike and Kaylee Nussbaum, Randy R. 
Riley, Bobbie Kay Beach, Jan Schweitzer (also concerned with 
requirement of separated stand), Mike Rich, Stan and Debra 
Clevidence, James, Kathy and Heather Hutchison, Stephen c. 
Stanley, Tom Huffman, David B. Wright, Mike Brown (also 
concerned with electrical wiring requirements and lack of 
enforceability on Indian reservations), Roger Baker (also 
concerned with requirement that fireworks be sold only from 
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stands, and concerned with electrical requirements), Dan 
Oakland, Marlene M. Taylor and Larry Morley. 

Comments were received from the following individuals expressing 
general concern with the restrictiveness of the rules: Joan 
Huie, Regina B. Hendrickson, Ron Hrubes, Amelia Heidema, Mrs. G. 
W. Mullaney, Charles Farina (request for hearing from citizens), 
Doug Plauffe, Kathy Huttinga, Les Green, Sheila Arensmeyer, Anna 
Marie Clouse and Ferris E. Clouse, Dave Brandon, Robert 
Crandall, John E. Adams, Linda J. Gardner, Tom Huffman, Regina 
Hendrickson. 

Comments received regarding the potential restrictiveness of 
Rule VI were sent by Marlene M. Taylor, Dianne Kay, Steve Brown, 
Mike Brown, Larry E. McCann, and Gary Reid. 

Finally, these individuals expressed concern with Rule VII, 
indicating that the separation distances required by NFPA 1123 
are too res tr let i ve: Todd Reichenbach, Dianne Kay, Victor 
Reichenbach, Steve Brown, Fred Smart, and Gary Reid. 

Many opponents also expressed concern about lack of notice of 
the rules and of the hearing prior to January 1991. 

RESPONSE: In response to the extensive written comments, a 
second hearing was held on April 11, 1991, and notice was sent 
to all who had submitted written comments. Additionally, 
comments asked that the new rules not go into effect for the 
1991 fireworks season. Many changes have been made in Rules V, 
VI, and VII, as a result of comments received. Rule V now 
specifically provides that this rule does not apply if a local 
ordinance has been adopted. The requirement that a child may 
not accompany an adult has been removed. Setback requirements 
have been dramatically changed in response to the comments; 
rules and ordinances of other states also were consul ted in 
determining the new setba~k requirements. Subsection (6) has 
been modified to prohibit parking of vehicles transporting 
explosives or flammable liquids within 100 teet of the stand. 
Compliance with this section is the responsibility of the 
vehicle operator, but the posting of a sign in the fireworks 
stand is recommended. Subsection ( 9) of Rule v, regarding 
clearing of vegetation, was modified and clarified to address 
the comment that it was too broad. Subsection (10) was modified 
to meet concern that it was too restrictive. Its requirements 
are now similar to those applied by the building codes bureau of 
the department of commerce: so long as the wiring is in a safe 
condition, technical compliance with electrical codes will be 
unnecessary. However, if the wiring is unsafe, it must be 
upgraded to standard. In response to the concern expressed 
about selling firewor.ks from existing retail businesses, the 
rule has been adapted to allow limited sale from an existing 
business. Chapter 9 of the Uniform Building Code requires that 
any building storing, handling, using or selling any quantity of 
black powder in excess of one pound must meet the requirements 
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for a Group H occupancy; therefore, the rule has been amended to 
reflect the one-pound maximum, but allows storage in excess 
thereof if certain precautionary measures are taken. This is 
similar to the requirements for storage of smokeless powder 
contained in section 50-61-121, MCA. Rules VI and VII also have 
been modified as a result of the comments received. 

6. As required by 50-3-103, MCA, these rules have been 
approved by the Department of Commerce. 

1'1-7/25/91 

Marc Racicot 
Attorney General 

Certified to the Secretary of State 7-;;L.- 9! 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 46.12.545 
and 46.12.547 pertaining to 
occupational therapy 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.545 AND 
46.12.547 PERTAINING TO 
OCCUPATIONAL THERAPY 

TO: All Interested Persons 

1. on May 16, 1991, the Department of Social and Reha
bilitation Services published notice of the proposed amendment 
of Rules 46.12. 545 and 46. 12.54 7 pertaining to occupational 
therapy at page 658 of the 1991 Montana Administrative 
Register, issue number 9. 

2. The Department has amended Rule 4 6. 12. 54 5 as 
proposed. 

3. The Department has amended Rule 46.12.547 as 
proposed with the following changes: 

46.12.547 OCCQPATIONAL THERAPY SERVICES, REIMBURSEMENT 
Subsections (1) through (2) (c) remain as proposed. 
(4J) Occupational therapy fee schedule: 

EVALUATION AND INSTRUCTION 

H5240 Occupational therapy evaluation 
Each 15 minute unit 
(maximum 4 units PER VISIT) •...... ~ 8.66 

Z9210 Home instruction including design 
of maintenance plans 
Each 15 minute unit 
(maximum 4 units PER VISIT) ....... ~ 8.66 

ACTIVITIES OF DAILY LIVING (ADL) 

(Physical & Psychological) 

Z9217 Each 15 minute unit •......•......... ~ 7.80 

MODALITIES 

Meelalit.y is t.he ellpleYMel'lt., e~ 111et.hed ef elllple~el'lt., ef a 
therape~t.ie a~ent. (~sea in eenj~l'let.ien wit.b eee~pat.ienal tber 
apy preeeelu!'eB) 

115399 Medalitles 1 il'lit.ial 15 lllil'lut.es ,,,, 13,31 
Z92l6 Eaeh aelaitieRal 15 mil'lutes ,,,,,,,, J,oo 
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MEDICARE CBGSSQ'JER Cl/.XMS 
CBH ling ereeeelere eeeles te ee as eel ·when 111eElieare eay 

REHABILITATIVE SERVICES 

H5300 occupational Therapy 1 unit 
~ l2 W minutes ff 
2 MeElieaiEI vnita ,,,,,,,,,.,, .... ~ ~ 

BSJ00-52 occupational therapy additional 
15 minute unitCsl •.••..•.•.•...• ~ 3.17 

TRAINING PROCEDURES 

All Procedures 

Each 15 'minute unit ............... , ........ . 

Z9211 
Z9212 

Prosthetic training (upper extremity only) 
Orthotics training (upper extremity dynamic 

bracing, splinting) 

Neuromuscular Procedures 

Z9218 
Z9219 
Z9220 
Z9221 

Reflex integration 
Range of motion 
Gross and fine coordination 
Strength and endurance 

Cognitive Integration Procedures 

Z9213 
Z9214 
Z9215 

Orientation to environment 
Conceptionalizationfcomprehension 
Cognitive integration 

sensory Integration Procedures 

Z9222 sensory awareness 
Z9223 Visual spatial awareness 
Z9224 Body integration 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

4. The Department has thoroughly considered all commen
tary received: 

COMMENT: What will be the effect of the rule on hospitals and 
horne health agencies? Will services performed by these groups 
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be subject to the language in the Occupational Therapy 
Practices Act? 

RESPONSE: Occupational therapists who perform services through 
a hospital or home health agency are subject to the same legal 
restrictions, including those provided in sections 37-24-101 
et seq., MCA, and those professional standards of practice 
required of private practitioners. 

COHMEHT: Will occupational therapists be subject to the unit 
of service limit, as physical therapists are limited? 

RESPONSE: Limits are set on specific procedure codes for both 
phyllical and occupational therapy which limit the number of 
units of service which can be performed during a specific 
visit. These limit• are noted in the -.:ule notice and will 
appear in the administrative rule. To avoid confusion the 
words "per visit" have been added to be consistent with 
physical therapy. 

COMKEHT: Will the program establish specific codes and 
reimbursement rates for the therapy agents which have been 
authorized for use? 

RESPONSE: separate procedure codes will not be established for 
the treatment agents. The treatment agent will be considered 
to be part of the procedure billed by the therapist. 

CQMMEHT: The program has changed the codes used for modali
ties to codes for Medicare services. The services covered for 
these codes need to be defined. 

RESPQNSE: The Department's intent is to cover services defined 
in state law. Medicare describes occupational therapy to 
include the types of activities necessary to restore function. 
Medicare's list of activities parallel the language in state 
law and include items such as evaluation and treatment, 
teaching of task oriented activities, activities to restore 
sensory integrated function, and the teaching of compensatory 
techniques. 

All services billed under this code must be within the scope 
of practice as defined by state law. The Department reserves 
the right to review any claim to determine whether it was 
medically necessary and within the scope of practice. 

The Department has chosen to retain the code H5300 in an 
attempt to facilitate payment to the occupational therapists 
by Medicaid after Me~icare has either paid or rejected a 
claim. This procedure is referred to as a crossover claim 
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where the claim is transferred, or crossed over, from the 
Medicare program to the Medicaid program for payment. 

~MJ: The occupational therapists commented that code 
H5300 should not be limited to Medicare crossovers. They also 
questioned the unit measurement which would be one unit in the 
Medicare system and two units in the Medicaid system. The 
unit problem will cause difficulty when the claim is processed 
by Medicaid. 

RESPONSE: The Department will remove the reference to the 
medicare crossover that is associated with procedure code 
H5300. The code will remain in the system so that it can be 
used for Medicare crossover claims. The Department has chosen 
to retain this code because it is a national code and it can 
be used for both Medicare and Medicaid claims. The H5300 
series is now entitled "Rehabilitative Services." 

COMHEHT: The rules appear to lower the number of services and 
the amount of reimbursel!lent. In addition, it was indicated 
that even if code H5300 is treated as two units by Medicaid or 
$26.61 it will still be less than the $30.00 allowed by 
Medicare. 

R~N.s.E;: The intent of the rule proposal is to modify the 
definition of occupational therapy so that it is in conformity 
with state law. It is not our intent to limit the number of 
services beyond the current limits nor to change the amount of 
reimburse111ent. The previous rule allowed a 4\ general 
increase effective July 1, 1990. These rules incorporate that 
4\ increase into each reporting code. The proposed rule, 
however, failed to take into account the previously allowed 4\ 
increase for rehabilitative services. That has been corrected 
in this second notice. 

COMMENT: DO occupational therapy services include the use of 
superficial heat and cold, including hot packs, cold packs, 
ice, paraffin, and water? Are these specific services limited 
to application to the elbow, forearm and hand? 

RESPONSE: Yes, these services may be provided to Medicaid 
recipients by occupational therapists but only to the elbow, 
forearm and hand. 

COMMENT: SRS must expressly enumerate in this rule the 
specific OT treatment and services that constitute occupa
tional therapy and appropriate coding. This list must be 
consistent with Senate Bill 54 passed by the 52nd Montana 
Legislature. 
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RESPONSE: Section 2-4-305, MCA specifically prohibits state 
agencies from unnecessarily repeating statutory language. 
Therefore, the Department did not repeat those treatments and 
services stated in SB 54. The proposed rule authorizes those 
services as provided in 37-24-103, MCA. It is more appro
priate for the Board of Occupational Therapy to further define 
what is permitted according to Montana law. coding for these 
services are enumerated under general categories in the pro
posed rule and have been modified in this adopted rule to 
follow generally accepted national coding practices. More 
specific enumeration is not required by law for purposes of 
Medicaid reimbursement. 

COMMENT: 
devices, 
A later 
approves 

Since the OT Board has not yet approved therapeutic 
they cannot be reimbursed under the Medicaid program. 
SRS hearing will be required after the OT Board 
therapeutic devices. 

RESPONSE: In order to avoid unnecessary and repetitious 
hearings, the Department has simply chosen to provide reim
bursement for those services that are expressed in 36-24-103, 
MCA. The statute, as amended by SB 54 requires the OT Board 
to approve the use of therapeutic devices other than those 
specifically listed. Therefore, the Department agrees that 
occupational therapists cannot provide or be reimbursed for 
those services requiring prior Board approval. It is not 
required, however, that the Medicaid reimbursement rule be 
more specific on this issue. 

COMMENT: A sunset or termination provision must be added to 
the rule so that it is consistent with SB 54. 

RESPONSE: The Department, by referencing the applicable 
statute defining "occupational therapy", does not need to make 
further changes if the statute is amended or certain pro
visions within that statute sunset as the result of SB 54. It 
is automatically accomplished by process of law. This will 
once again avoid time consuming and costly hearings which are 
an expense for all parties as well as the Department. 

D 

Certified to the Secretary of state ------~J~u~ly~1~1 _______ , 1991. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I through 
XXI pertaining to targeted 
case management 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
RULES I THROUGH XXI 
PERTAINING TO TARGETED CASE 
MANAGEMENT 

1. on May 30, 1991, the Department of Social and Reha
bilitation Services published notice of the proposed adoption 
of Rules I through XXI pertaining to targeted case management 
at page 797 of the 1991 Montana Administrative Register, issue 
number 10. 

2. The Department has adopted [RULE VI] 46.12.1917, 
CASE MANAGEMENT SERVICES FOR HIGH RISK PREGNANT WOMEN, 
COVERAGE; [RULE XVIII) 46.12.1937, CASE MANAGEMENT FOR PERSONS 
AGE 16 AND OVER WITH DEVELOPMENTAL DISABILITIES, COVERAGE; and 
[RULE XIX] 46.12.1938, CASE MANAGEMENT FOR PERSONS AGE 16 AND 
OVER WITH DEVELOPMENTAL DISABILITIES, GEOGRAPHICAL COVERAGE as 
proposed. 

3. The Department 1 has adopted the following Rules as 
proposed with the following changes: 

[RULE !1 46.12.1901 GASE MAHAGEMENT SERVICES. GENERAL 
PROVISIONS (1) Case mana§'emen>E inehules ae£iYi£ies 

wfiieh assist elien£s in the ~esi§'nated pep~latiens te1 
(a) iden£ity their nee~sr and 
(b) mana§'e an~ !Jain aeeess te neeeseary me~ieal 1 eeeial, 

ed~ea£ienal and ether ser'<'iees thre~IJA aseeeement 1 ease plan 
~e.elepment 1 and aR§'BiRIJ meniteriRIJ and eeryiee eeer~ina£ien, 

(~1) case management services are available to persons 
who are determined by the department or its designees in 
accordance with +these RRulest to be within the covered groups 
set forth in ARM 46.12.1902. 

Original subsections (3) and (4) remain as proposed in 
text but will be renumbered as subsections (2) and (3). 

(~.4.). Case management services must be delivered by a 
case manager whose primary responsibility is the delivery of 
case management services to one or more of the populations 
identified in ARM 46.12.1902. EXCEPTIONS TO THIS REQUIREMENT 
MAY BE APPROVED BY THE DEPARTMENT OR ITS DESIGNEE. 

(~~) Referral and arrangements for treatment of a client 
are a case management service, but the direct provision of 
medical an~ ether services to the client is not part of the 
case management service. 

(~&) Except as otherwise provided for in +these RRulest, 
a client may select a case management service provider and 
OTHER '£he SERVICE providers ef 1;A.e eare WHOSE SERVICES ARE 
received with the assistance of case management. 
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lll A CASE MANAGEMENT PLAN MUST BE DEVELOPED JOINTLY BY 
THE CASE MANAGER AND THE CLIENT. 

l.sU THE PLAN SHOULD BE SIGNED BY THE CLIENT. IF THE 
CLIENT DOES NOT SIGN THE PLAN, THE REASON FOR THE LACK OF 
SIGNATURE SHOULD BE DOCUMENTED. 

ibl A CLIENT'S REFUSAL TO SIGN THE PLAN WILL NOT RESULT 
IN A DENIAL OF CASE MANAGEMENT SERVICES. 

(81 The ease mafta!ef m~s~ ~ee~ment the ftame ef the 
elieftt, verifieatieft ef the elieftt'e eli!ihility fer me~ieai~ 
aft~ fer ease ll!tH!t!elleHt eerwieee, the ~ate ef ser·riee, the 
serviees pre•i~ed 1 the ftSIIe sf the perseHe er a,eHeiee previa 
ifl! eerviees 1 aft~ the leeatieH sf the eerviee, 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

[RULE IIJ 46.12.1902 CASE MANAGEMENT SERVICES, GENERAL 
ELIGIBILITY subsections (1) and (1) (a) remain as 

proposed. 
(b) ehreftieally IISfttally ill adults WITH SEVERE AND 

DISABLING MENTAL ILLNESS; and 
Subsection (1) (c) remains as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

[RULE IIIJ' 46.12.1903 CASE MANAGEMENT SERVICES. GENERAL 
DEFINITIONS (1) "Case management" means the process of 

planning and coordinating care and services to meet individual 
needs OF A CLIENT and to faeilitate aeeese te ASSIST THE 
CLIENT IN OBTAINING necessary medical, social, nutritional, 
educational and other services. CASE MANAGEMENT INCLUDES 
ASSESSMENT, CASE PLAN DEVELOPMENT, MONITORING AND SERVICE 
COORDINATION. 

(2) "Case management provider" or "provider" means an 
entity that as provided for in tthese RRulest may provide case 
management services to clients. 

Subsections (3) through (4) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

[RQLE IVJ 46.12.1915 CASE MANAGEMENT SERVICES FOR HIGH 
RISK PREGNANT WOMEN, ELIGIBILITY Subsections (1) through 

(2) (a) remain as proposed. 
lQl HAS MEDICAL FACTORS WHICH INDICATE THE POTENTIAL FOR 

A POOR PREGNANCY OUTCOME; 
(eg) OR someone in the person's iJIIJIIediate environment 

~ ABUSES alcohol or drugs; 
iQl IS CURRENTLY IN AN ABUSIVE RELATIONSHIP; 
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Original subsections (2) (c) and (2) (d) remain as proposed 
but will be renumbered as subsections (2) (e) and (2) (f). 

( i) has beef! A HISTORY OF physical-ly or sexual-ly 
abused; 

(ii) has no support system or involvement of a spouse 
or other supporting person; 

(iii) has ~edieal fae~ere whieh iftdiea~e ~he pe~eft~ial 
fer a peeP pre!ftaftey et~~eemeJ 

(i¥iii) has two or more children under age five; 
(Y.i.Y) is not educated beyond the ~ TWELFTH grade 

level; 
Original subsections (2)(d)(vi) through (2)(d)(x) remain 

as proposed but will be renumbered as subsections (2) (f) (v) 
through (2) (f) (ix). 

Subsections (3) through (4)(b) remain as proposed. 
(c) the newborn remaifte eli!ible fer RECEIVES medicaid. 

AUTH: Sec. 53-6-113 HCA 
IMP: Sec. 53-6-101 HCA 

[RULE VJ 46.12.1916 CASE MAHAGEMENT FOR HIGH RISK PREG
NANT WOMEN. DEFINITIONS ( 1) "Assessment" means an 

evaluation to identify a client 1 s physical, medical, nutri
tional, eftvireftMeft~al 1 psychosocial, developmental, AND educa
tional, behaviel!'al, eJRe~ieRal aREi JRebili~y status to determine 
if the person meets the "high risk" criteria. This is an 
ongoing process updated at each contact. 

Subsections (2) and (3) remain as proposed. 
(4) "La,. bir~h wei!h~ pretefl~ieft prejee~" meafle a faeil 

H:y epera~eEi by ~he Mefl~afla Eiepar~meft~ ef he a l~h a REi e"" irefl 
meR~al eeiel'lees periRa£al pre<Jram ~ha~ pre'+'iEiee lew bir£h 
wei<Jh£ pretefltiel'l eervieeeo 

Original subsection (5) remains the same in text but will 
be renumbered as subsection (4). 

(6.2.) "Presumptive eligibility" means, as provided at ARM 
4 6.12. 3401, the ~emperary process of determining meEiieaiEi 
eligibility FOR PREGNANT WOMEN TO RECEIVE 81'19 previdifiiJ 
limi~eEi ambulatory prenatal care SERVICES UNDER THE MEDICAID 
PRESUMPTIVE ELIGIBILITY PROGRAM. 

AUTH: Sec. 53-6-113 HCA 
IMP: Sec. 53-6-101 HCA 

[RULE VIIJ 46.12.1918 CASE MANAGEMENT SERVICES FOR HIGH 
RISK PREGNANT WOMEN. PROVIPER REQUIREMENTS Subsections 

(1) through (2) (a) remain as proposed. 
(b) be l;l;fiBer eei'I~Pae~ wi~h ~he Meft~al'la Eieparblefl~ ef 

heal£h aHEi eHYi!'BfllftBI'I~al eeiefteee £e pre • iae le'" bir£hwei<Jh£ 
fii!'B'leH~iefl eer•,.ieee feP ~he Mel'l~al'la l'eril'la~al prefJf'BIRI 

(e.Q) meet the requirements in subsections (3) through 
(7); 

(d~) have experience in the delivery of HOME AND COMMU
NITY services to high risk pregnant women; 
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Original subsections (2) (e) and (2) (f) remain the same in 
text but will be renumbered as subsections (2) (d) and (2)(e). 

Subsections (3) through (3) (a) (B)(ii) remain as proposed. 
(iii) nutrition SERVICES must be provided by a regis

tered dietitian who is licensed as a nutritionist in Montana 
and has ~ ONE years experience in public health and/or 
maternal-child health. 

(b) To accommodate special agency and geographic needs 
and circumstances, exceptions to the staffing requirements may 
be allowed if approved by the department et heal~h and 
environmental eeieneee. 

Subsection (4) remains as proposed. 
(5) Where services are provided through a subcontractor, 

the subcontract must be submitted to the department OR 
DESIGNEE for review and approval. 

Subsection (6) remains as proposed. 
(a) conduct activities to inform the target populationT 

AND health care and social service providers in the geographic 
area to be served of its prenatal care coordination services; 

Subsections (6) (b) through (6) (e) remain as proposed. 
(f) e!l1o1ea~e INFORM clients regarding whom and when to 

call for pregnancy emergencies; 
Subsections (6) (g) through (7) (b) (ii) remain as proposed. 
(iii) ea1o1eate INFORM a client regarding health condi

tions and implications of risk factors; 
Subsections (7) (b) (iv) through (7) (b) (vii) remain as 

proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

[RULE V!IIJ 46.12.1919 CASE MANAGEMENT SERVICES FOR HIGH 
RISK PREGNANT WOMEN. FINANCIAL RECORDS AND REPORTING 
( 1) A case management provider FOR HIGH RISK PREGNANT 

WOMEN must maintain adequate financial and statistical 
records, in the form and containing the information required 
by the department, to allow the department and its agents to 
determine payment for services provided to medicaid recipients 
and to provide a record that is auditable through the applica
tion of generally accepted audit procedures. 

ill Financial data must be maintained on an accrual 
basis. The provider must file a cost report for each of the 
provider's fiscal years. 

ill Financial records must be maintained for a period of 
three years after a cost report is filed with respect to the 
period covered by the records or until the cost report is 
finally settled, whichever is later. 

Original subsections (2) through (6) remain as proposed 
but will be renumbered as subsections (4) through (8). 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 
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£RULE IXJ 46,12.1920 CASE MANAGEMENT SERVICES FOR HIGH 
RISK PREGNANT WOMEN, REIMBURSEMENT (1) A provider of 

case management services for high risk pregnant women will be 
reimbursed fer ~he allewable eee~e, aeterminea~ in accordance 
with subsection (3), FOR THE ALLOWABLE COSTS of providing case 
management services to eligible medicaid recipients. 

subsections (1) (a) through (4) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

fRULE Xl 46,12,1925 CASE MANAGEMENT SERVICES FOR eHBQH= 
IeliLblf MFiti'PiiLLY ILL ADULTS W!TH SEVERE Mg DJS~BLING 
MfiNTAL ILLNESS, ELIGIBILITY ( 1) A person ls ellgible 

for case management as a ehrenieally mentally ill pel!'eal'l AN 
ADULT WITH SEVERE AND DISABLING MENTAL ILLNESS if the person: 

Subsections (1) (a) through (3) (c) remain as proposed. 
(d) BECAUSE OF MENTAL ILLNESS maintains or could main

tain a living arrangement only with the ongoing supervision 
and assistance of family or a public agency. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

fRULE XIJ 46.12.1926 CASE MANAGEMENT SERVICES FOR~ 
!CALLY HEN~hLL¥ ILL ADULTS WITH SEVERE AND DISABLING 
MENTAL ILLNESS. DEFINITIONS ( 1) "Assessment" means an 

integrated examination of the client's strengths, status, 
aspirations, needs and goals in the life domains of ~H
~ RESIDENCE, health, vocation, education, community parti
cipation, leisure time and economics. 

Subsection (2) remains as proposed. 
(3) "Case planning" means the development of a written 

individualized case management plan by the case manager and 
the client. ~he plal'l mHet be ei<Jnea by the eliel'lt ana the 
ease mana<Jer, 

( 4) "Care coordination, ref err a 1, and advocacy" means 
~ providing access to and mobilizing resources to meet the 
needs of a client. This may include but is not limited to: 

(a) advocating on behalf of a client with a local human 
services system, THE social security system, THE disability 
determination unit, judges, etc.; 

(b) making APPROPRIATE referrals~ INCLUDING TO ADVOCACY 
ORGANIZATIONS AND SERVICE PROVIDERS~ and insuring that needed 
services are provided; and 

(c) il'ltervel'ltien INTERVENING on behalf of a client who 
otherwise could not negotiate or access complex systems with
out assistance and support. 

(5) "Crisis intervention and stabilization" means 
immediate action taltel'l fer a speeifie elieA£ er eehel' persel't9 
in relaHefl te a epeeifie elieflt BY A CASE MANAGER ·'FOR THE 
PURPOSE OF SUPPORTING OR ASSISTING A CLIENT OR OTHER PERSON IN 
RESPONSE TO A CLIENT'S MENTAL HEALTH CRISIS. CRISIS ~Inter-
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vention AND STABILIZATION SHOULD BE CONSISTENT WITH THE 
CONCEPT OF LEAST RESTRICTIVE ALTERNATIVE, CRISIS INTERVENTION 
AND STABILIZATION may include contacts with a client's family 
members IF NECESSARY AND APPROPRIATE. 

AUTH: Sec. 53-6-113 HCA 
IMP: Sec. 53-6-101 MCA 

(RULE XIIJ 46.12.1927 CASE MANAGEHENT SERVICES i9 IQE 
CHIIONICAI..LY H5tl'ji.',Lb¥ HI> ADULTS WITH SEVEBE AND DISABLING 
MENT4L ILLHESS. COVERAGE (1) Reimbursable case manage-

ment servJ.ces for ehf'al'lieally lllel'l~ally ill adults WITH SEVERE 
AND DISABLING MENTAL ILLNESS are: 

Subsections (1)(a) through (1)(e) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

fRULE XIII] 46.12.1928 CASE MANAGEMENT SERVICES FOR 
CHBQtiiCM>li'l HE!IT,\1.1.¥ I:bp ADULTS WITH SEVERE AND DISABLING 
MENTAL ILLNESS, GEOGRAPHICAL COVERAGE (1) Case manage-

ment services for efiPel'lieally lllel'ltally ill adults WITH SEVERE 
AND DISABLING MENTAL IL~ESS are available only in the follow
ing counties of the community health regions designated by the 
Montana department of insti~utiene CORRECTIONS AND HUMAN 
SERVICES: 

Subsections (1) (a) through (1) (e) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

fRULE XIVJ 46.12.1929 CASE MAHAGEHENT FOR 
MEti'!IALlo'l ILL ADULTS WIT!! SEVERE AND DISABLING 
NESS, PROVIDER REQUIREMENTS Subsection ( 1) 

proposed. 

CHROtiiCALJ,¥ 
MENTAL ILL
remains as 

( 2) case management services for efirenieally meAtally 
4-1-± adults WITH SEVERE AND DISABLING MENTAL ILLNESS must be 
provided by a licensed mental health center as specified in 
ARM 46.12.571 that is contracting with the Montana department 
of institutiens CORRECTIONS AND HUMAN SERVICES to provide 
mental health services~ OR IN CASES WHERE A MENTAL HEALTH 
CENTER IS UNWILLING OR UNABLE TO PROVIDE THE REQUIRED CASE 
MANAGEMENT SERVICES, THE SERVICES MAY BE PROVIDED BY A PRO
VIDER DESIGNATED BY AND UNDER CONTRACT WITH THE DEPARTMENT OF 
CORRECTIONS AND HUMAN SERVICES. 

Subsection (3) remains as proposed . 
.@.1 BE DEVELOPED JOINTLY BY THE CASE MANAGER AND THE 

CLIENT. 
Original subsections (3) (a) through (3) (d) remain as 

proposed in text but will be renumbered as subsections (3)(b) 
through {3) (e). 
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AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

[RULE XYl 46,12.1930 CASE MANAGEMENT SERVICES FOR GHB2N= 
IGApL¥ MSITARbY ILL ADQLTS WITH SEVERE AND QISABLING 
MEHIAL IWdfESS~ ~EMElfl: ( 1) Case management 

services for ~i-ny iMftiaiiFiii adults WITH SEVERE AND 
DISABLING MENTAL ILLNESS are reimbursed based on a cost per 
service unit. A service unit is a fifteen minute increment. 

(2) The department will pay the lower of the following 
for case management services for ehrenieally 111en~ally ill 
adults WITH SEVERE AND DISABLING MENTAL ILLNESS: 

subsections (2)(a) and (2)(b) remain as proposed. 
(3) The fee schedule for case management services for 

ehPenieally meneally ill adults WITH SEVERE AND DISABLING 
MENTAL ILLNESS is the following: 

iAl FOR INDIVIDUAL CASE MANAGEMENT SERVICES: 

BEach 15 minute unit ......••...•.... ~~ 

iQl FOR GROUP CASE MANAGEMENT SERVICES: 

EACH 15 MINUTE UNIT ................ ~ 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

[RULE XVIJ 46,12.1935 CASE MANAGEMENT SERVICES FOR 
PERSONS AGE 
DEfiNITIONS 

proposed. 

16 AND OVER WITH DEVELOPMENTAL DISABILITIES. 
Subsections (1) through (3) remain as 

(4) "Level III case management service" means ~he plaee 
mene ef ASSISTING a client IN ENTRY into the services identi
fied in Levels I and II. 

Subsections (5) through (9) remain as proposed. 
(10) "Individual service plan (ISP)" means a written 

plan DEVELOPED WITH THE CLIENT 1 S PARTICIPATION FOR THE PRO
VISION AND MANAGEMENT OF SERVICES IN THE LEAST RESTRICTIVE 
MANNER TO RECIPIENTS. THE PLAN MUST wft4eft contains: 

subsections (lO)(a) through (10)(f) remain as proposed 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

[RULE XVIIJ 46.12.1936 CASE MANAGEMENT FOR PERSONS AGE 
16 AND OVER WITH DEVELOPMENTAL DISABILITIES. ELIGIBILITY 
Subsections (1) through (2) remain as proposed. 
(a) a person residing in an intermediate care facility 

for the mentally retarded (ICF/MR)~ OR IN A MEDICAID CERTIFIED 
NURSING FACILITY EXCEPT AS PROVIDED FOR IN SUBSECTION (3); AND 

(e) an ethe~·iee ~alified pereen reaidin~ in a medieaid 
eer~ified nHrsin~ faeili~y ar in~ermediate eare faeili~y fer 
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the de·,elepmentally disabled, sneept as pre'"ided fe!!' in BHB 
seetieft (3)t and 

(eg) a person receiving case management services under a 
home and community-based waiver program authorized under 
Section 1915 (c) of the Social security Act. 

(3) AR etherwise ~Halified A person residing in a 
medicaid certified nursing facility or intermediate care 
facility for the mentally retarded may receive case management 
services during the 30-day period immediately preceding the 
scheduled discharge from a nursing facility in order to coor
dinate post-discharge services in a non-institutional setting. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

[RULE XXJ 46.12.1939 CASE MANAGEMENT FOR PERSONS WITH 
DEVELOPMENTAL DISABILITIES. PROviDER REQUIREMENTS 

Subsections (1) through (B) remain as proposed. 
i2l A CASE MANAGEMENT PROVIDER MUST: 
lAl HAVE A SYSTEM FOR HANDLING CLIENT GRIEVANCES; AND 
LQl PROTECT THE CONFIDENTIALITY OF CLIENT RECORDS. 

AUTH: Sec. 53-6-11~ MCA 
IMP: Sec. 53-6-101 MCA 

!RULE XXIJ 46.12.1940 CASE MANAGEMENT tOR PERSONS WITH 
DEVELOPMENTAL DISABILITIES. REIMBURSEMENT Subsection (1) 

remains as proposed. 
(2) During fiscal years 1992 and 1993, the reimbursement 

rate per unit of service will be determined by dividing the 
estimated total costs on a statewide basis for the delivery of 
case management services during the fiscal year by the 
estimated total number of elients UNITS OF SERVICE to be 
~ DELIVERED on a statewide basis during that fiscal year. 

(3) For fiscal years subsequent to fiscal year 1993, the 
reimbursement rate will be based upon actual case management 
data from the previous year. The reimbursement rate per unit 
of service will be determined by dividing the total costs on a 
statewide basis for the delivery of case management services 
during the prior fiscal year by the total number of eliel'lte 
previded UNITS OF SERVICE PROVIDED on a statewide basis during 
that year. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

4. The Department has thoroughly considered all 
commentary received: 

COMMENT: Case managers should be graduate social workers. 

RESPONSE: While graduate social workers are qualified to 
perform the role of case manager, there are other persons who 

Montana Administrative Register 14-7/25/91 



-1303-

by virtue of other combinations of training and experience are 
also qualified. standards will be kept at a high level by 
encouraging the hiring of qualified persons and by providing 
pre-service and in-service training. 

COHMENT: The qualifications for case management providers are 
not provided in the proposed rules. 

RESPONSE: 46.12.1918, 1929, 1939 and 46.12.571 contain 
specific language regarding the qualifications of providers. 

COMMENT: The language in 46.12.1901 (6) could be interpreted 
to mean that the case manager assists the client in selecting 
a case manager. 

RESPONSE: The language has been modified. 

COHMENT: 46.12.1901(1) appears to be duplicative of the 
definition of case management provided in 46.12.1903(1) though 
it differs in its language. 

RESPONSE: The Department agrees. 46.12.1901(1) has been 
deleted and the definition in 46.12.1903(1) modified. 

COMMENT: The documentation requirements 
46.12.1901(8) need not be in rule. 

set forth in 

RESPONSE: The Department agrees. 
deleted. 

46.12.1901(8) has been 

COHMENT: In some areas of the state case management services 
may not be available from a person whose primary responsi
bility is the delivery of case management services. 

RESPONSE: The Department agrees. 46.12.1901(4) has been 
modified to allow for approved exceptions to the requirement. 

COMMENT: case management for high risk pregnant women should 
include infants for one year because a high risk pregnant 
woman might deliver a high risk infant. 

RESPONSE: The Department agrees and has changed 46.12.1915 to 
provide that infants receive case management services through 
the month of the first birthday. 

COMMENT: What do the terms "rural" and "urban" used in the 
fee schedule for reimbursement of case management services for 
high risk pregnant women mean. 

RESPONSE: Reimbursement based on "urban" and "rural" distinc
tions was not provided in the rules as proposed. 
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COMMENT: The definition for high risk pregnancy should be 
changed to incorporate persons with severe and disabling 
mental illness. 

RESPONSE: The Department has added medical factors as a condi
tion that defines high risk in 46.12.1915(2). 

COMMENT: Women who are in an abusive relationship or have 
medical factors that indicate the potential for a poor preg
nancy outcome should as such without consideration of other 
factors qualify for case management for high risk pregnant 
women. 

RESPONSE: The Department agrees. 46.12.1915 has been modified 
to provide for such eligibility. 

COMMENT: Under the federal authority for the targeted case 
management program, the state may not designate a single 
entity for the case management of high risk pregnant women. 

RESPONSE: The Department agrees. 46.12.1916 and 46.12.1918 
have been modified to remove the low birth weight program as 
the designated case manager. 

QQMM~: The definition of presumptive 
46.12.1916(5) needs clarification. 

eligibility in 

RESPONSE: The definition in 46.12.1916(5) has been revised. 

COMMENT: The two year experience requirement in 46.12.1918 
(3) (B) (iii) for registered nutritionists delivering services 
to high risk pregnant women should be one year. 

RESPONSE: The requirement has been modified as suggested. 

COMMENT: Federal authority would not allow the use of 
targeted case management services for education purposes. The 
word educate in certain provider requirements in 46.12.1918 is 
inappropriate. 

RESPONSE: The word educate will not be used. 

COMMENT: Eligibility should be expanded to include children 
with mental illness. 

RESPONSE: The need for case management for severely emotion
ally disturbed children and adolescents is recognized and may 
be developed through the Department of Family Services in the 
near future. 

COMMENT: "Chronically mentally ill adults" should be identi
fied as "adults with severe and disabling mental illness." 
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RESPONSE: The Department has accepted this recommendation and 
has revised the rules. 

COMHENT: Effective July 1, 1991, the Department of Institu
tions will be called the Department of Corrections and Human 
Services. 

RESPONSE: The rules have been revised to reflect the Depart
ment's new name. 

COMHQT: The definition of "crisis intervention and stabili
zation" for adults with severe and disabling mental illness in 
46.12.1926(5) should be clarified. 

RESPQNSE: The Department agrees and has changed the rule. 

COMHQT: The definition of "severe mental illness" in 
46.12.1925 requires prior hospitalization for a minimum of 30 
days and could eliminate people who received service in other 
settings. 

RESPONSE: 46.12.1925(a), (b) and (c) are a series any one of 
which can constitute severe mental illness. Consequently, the 
rule does not limit eligibility to persons with prior hospi
talization. 

COMHENT: The processes for determining eligibility and 
appealing eligibility determination for persons with severe 
and disabling mental illness should be described. 

RESPONSE: Eligibility is provided for in 46.12.1925. The 
appeal process is that provided in ARM 46.12.201 et seq. 

COMMENT: 46.12.1926(3) should be clarified to state clearly 
that services will not be denied if client does not sign the 
plan. 

RESPONSE: The Department agrees and has added the language as 
subsection (7) of 46.12.1901. 

COMMENT: The definition of "care coordination referral and 
advocacy" in 46.12.1926(4) should specifically include making 
referral to advocacy organization. 

RESPONSE: All appropriate referrals will be made. The rule 
has been changed to include mention of advocacy organizations. 

COMMENT: The definition of "crisis intervention and stabili
zation" in 46.12.1926(5) should include contacts with family 
members only when such contacts are necessary and should 
specify that action taken be the least restricted alternative. 
The rule has been revised accordingly. 
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RESPONSE: The Department agrees in principle that crisis 
intervention and stabilization should be focused on the client 
and should include the family only when necessary. The 
Department also agrees that action taken by the case should be 
consistent with the concept of least restrictive alternative. 

COMMENT: The geographical coverage provided in 46.12.1928 
should be expanded to statewide coverage. 

RESPONSE: Due to the limited amount of state matching funds, 
case management for persons with severe and disabling mental 
illness must be limited to certain areas. 

COMMENT: case management should not be provided by mental 
health centers which are contracting with the Department of 
Corrections and Human Services. 

RESPONSE: After two years of experience with intensive case 
management in the mental health system, the Department of 
corrections and Human Services believes that the conflicts in 
the circumstances of its contracted for services can be 
minimized. While the concerns expressed in comment are legit
imate, the problem appears to be manageable. The issues 
raised in comment will be monitored and provider selection 
reconsidered if indicated. 

CO~: 46.12.1929(3) should state the requirement that the 
case management plan is developed jointly by the client and 
the case manager. 

RESPONSE: The Department agrees and has added the language as 
subsection (7) of 46.12.1901. 

COMMENT: 46.12.1929 should describe in more detail the 
services to be provided, and should include provisions for 
handling client grievances and maintaining confidentiality of 
records. 

RESPONSE: The Department of Corrections and Human Services in 
administrating targeted case management for adults with severe 
and disabling mental illness will use the model of intensive 
case management. The principles and standards of that exist
ing service model with minor fine tuning will be applied to 
targeted case management. Community mental health centers are 
required by contract to have a client grievance procedure and 
a system for maintaining confidentiality of records. 

COMMENT: 46.12.1929(2) should be changed to allow the 
Department of Corrections and Human Services to designate 
providers other than licensed mental health centers. 

RESPONSE: The Department agrees and has changed 46.12.1929(2). 
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COMMENT: There should be a fee for 
activities for adults with severe 
illness. 

group case management 
and disabling mental 

RESPONSE: A group rate has been incorporated into 46.12.1930. 

COMH~NT: 46.12.1939(7) precludes a provider of direct care 
serv1ces to persons with developmental disabilities from 
acting as the case management provider for clients for whom 
the provider delivers services. A provider of direct care 
services should be allowed to provide case management services 
to its own clients as well. 

RESPONSE: This requirement is being retained as proposed. 
Adalinistrative separateness is encouraged by the Health Care 
Financing Administration. The Developmental Disabilities 
Division of the Department and the Department of Family 
Services believe that a case manager who is employed by an 
agency different from that providing the direct care or train
ing service can be more independent and objective in the role 
as advocate for the recipient. 

COMHEHT: In 46.12.1935 there is no discernable difference 
between the definition of Level II and Level III developmental 
disabilities case management services. 

RESPONSE: The policy manual being developed by the Department 
of Family Services will describe in detail the particulars of 
these levels. During Level I activities the needs of a person 
must be identified. A person may be found to need new eye 
glasses, home-delivered meals, or a senior activity program 
for individuals with developmental disabilities. Level II ac
tivities could include arranging for an eye appointment, 
transportation to the appointment, or contacting the Area 
Aging office to arrange for the "meals on wheels" program. 
Level III activities would involve the development of a refer
ral to a ODD-contracted senior program. 

COMMENT: For developmental disabilities case management, is 
there a difference between an individual service plan (ISP) 
and an individual habilitation plan (IHP)? If not, the 
individual habilitation plan should be used. 

RESPONSE: An individual service plan would be developed to 
cover Level I, II, and III activities. At Level IV, entry 
into DOD-contracted services, an individual habilitation plan 
would be developed. While an ISP is a case management plan, 
it is different from an IHP because it includes services of a 
generic nature, as well as those delivered under a contract 
with the Developmental Disabilities Division. 
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COHMENT: For developmental disabilities case management, the 
individual service plan (ISP) should identify and specify the 
least restrictive service alternatives. 

RESPONSE: The definition of individual service plan, 
46.12.1935(10) has been amended to provide that case manage
ment be based on the least restrictive alternatives. 

COMMENT: Eligibility for developmental disabilities case 
management, should be expanded to include persons under the 
age of 16 years. 

RESPONSE: While children are not eligible for targeted case 
management, they may receive case management services under 
other programs: 

1. when assigned a case worker as a part of a child 
protective service action; 

2. when receiving child and family services under con
tract with DDD; or 

3. when receiving, specialized family care under the 
Medicaid waiver through a contract with DDD. 

COMMENT: If a person meets the eligibility criteria in 
46.12.1936 for developmental disabilities case management 
services, does that person qualify for all levels of case 
management services? 

P.ESPONSE: Yes. 

COMMENT: What is the process for determining eligibility for 
developmental disabilities case management and how are appeals 
of those determinations made? 

RESPONSE: Eligibility is provided for in 46.12.1936. The 
appeal process is that provided in ARM 46.2.201 et seq .. 

COMMENT: The entities with whom the Department of Family 
Services will contract for developmental disabilities case 
management and the areas of the state for those contracts 
should be described in rule. 

RESPONSE: In House Bill 2 the 52nd legislature authorized the 
Department of Family Services to contract for case management. 
Service requirements and areas to be served are included in 
DFS's Request for Proposals for Case Management Services. A 
case management provider under contract will have to meet the 
requirements of 46.12.1939. There is no need in rule to 
distinguish whether the case management services in a particu
lar area are under contract or not. 
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COMMEHT: For developmental disabilities case management 
services, what is the interrelationship of the individual 
service plan (ISP) with the rule on individual habilitation 
planning? Will there be two case managers? 

RESPONSE: There will be only one case manager. The IHP rule 
applies to Level IV service provision. This will be described 
further in the Department of Family Services handbook. 

COMMENT: The individual service plan (ISP) for developmental 
disabilities case management should be developed with the 
client's participation. 

RESPONSE: The definition ot individual service plan at 46-12-
1935(10) has been amended to provide for participation of the 
recipient. 

COMMENT: For developmental disabilities case management, 
additional provisions should be added to address client griev
ances and the confidentiality of client records. 

RESPONSE: The Department of Family Services case management 
handbook contains details of the service to be provided. 
Provisions for client grievance and confidentiality have been 
added to 46.12.1939. 

COMMENT: The exclusions from case management for persons with 
developmental disabilities in 46.12.1936 are confusing. 

RESPONSE: The language relating to the exclusions has been 
modified. 

COMMENT: The reimbursement formulas in 46.12.1240 for case 
management for persons with developmental disabilities appear 
to be incorrectly stated. 

RESPONSE: The Department agrees. 
corrected. 

The formulas have been 

COMK£NT: The rate of reimbursement for case management 
services for adults with severe and disabling mental illness 
is not adequate. 

RESPONSE: The Department of Corrections and Human Services has 
reviewed the reported costs of the current case management 
system. The rate has been changed based on that review to 
provide more appropriate reimbursement. 

Di>~~'t1d Rehabilita-
tion Services 

Certified to the Secretary of state ------~J~uulwV~1~2~-----• 1991. 
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VOLUME NO. 44 OPINION NO. 13 

COUNTIES - Scope of authority of county to spend cash donations 
made in lieu of park land dedication; 
PARKS - Improvement of municipal, county and state parks with 
funds received by county government through donations made in 
lieu of park land dedication under section 76-3-606; 
SUBDIVISION AND PLATTING ACT - Interpretation of what type of 
projects are appropriately funded with cash donations in lieu 
of park land dedication under section 76-3-606; 
MONTANA CODE ANNOTATED- Section 76-3-606, 76-3-606(2); 
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. No. 42 
(1987), 40 Op. Att'y Gen. No. 49 (1984). 

HELD: Cash donations received by Ravalli County in lieu of 
park land dedication under section 76-3-606, MCA, may 
be used by the county park board to fund restroom 
construction on the grounds of the Marcus Daly 
Mansion. 

July 12, 1991 

George H. Corn 
Ravalli County Attorney 
Courthouse Box 5008 
Hamilton MT 59840 

Dear: Mr. Corn: 

You have requested my opinion on the following questions: 

May cash donations made in lieu of park lands be spent 
to build restroom facilities on state land that is 
located within the county, used as a park by county 
residents, and managed by a nonprofit organization? 
If so, for what other projects may these funds be 
used? 

The questions you ask stem from the potential allocation of 
county park funds for the development of restrooms at the Marcus 
Daly Mansion. The Daly Mansion and the statute which controls 
the disbursement of the funds at issue are unique and have both 
been the subject of prior opinions of this office. 

The legal status of the Daly Mansion was discussed in a 1987 
opinion which determined that state open meeting laws pertained 
to this nonprofit private corporation. 42 Op. Att'y Gen. No. 
42 (1987). That opinion recognized that the mansion and the 40 
acres of grounds surrounding it were deeded to the Montana 
Historical Society on December 31, 1986. While a private trust 
administers the estate, the lands are now state-owned and the 
property is open to the public. A nominal admittance fee is 
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charged to members of the public for entry to the grounds of the 
mansion. A separate fee is charged for tours of the mansion and 
the trust rents the home and grounds for private events such as 
weddings, concerts, and plays. The trust itself sponsors events 
and charges admittance fees. These events include dinners, 
concerts, tours, and holiday celebrations. 

The utility of the Daly Mansion for the various types of events 
that have been held on its grounds since its conveyance to the 
Historical Society in 1986 is limited by the absence of restroom 
facilities. Ravalli County questions whether cash donations it 
has received under section 76-3-606, MCA, may be appropriated 
for such a project. The cited statute is part of the 
Subdivision and Platting Act and establishes a requirement of 
park land dedication by the developers of residential 
subdivisions. In certain situations the dedication of park land 
is excused, provided the developers make specified cash 
donations to the local governing body. The statute provides in 
relevant part: 

Where the dedication of land for parks or playgrounds 
is undesirable because of ~lze, topography, shape, 
location, or other circumstances, the governing body 
may, for good cause shown, make an order to be 
endorsed and certified on the plat accepting a cash 
donation in lieu of the dedication of land and equal 
to the fair market value of the amount of land that 
would have been dedicated. For the purpose of this 
section, the fair market value is the value of the 
unsubdivided, unimproved land. Such cash donation 
shall be paid .!.!J..t.Q the park fund 1.Q ~ used for the 
purchase of additional lands or for the initial 
development of parks and playgrounds. [Emphasis 
added.] 

S 76-3-606(2), MCA. Resolution of your questions involves 
interpretation of the last sentence of the above quotation. Two 
issues are present: (1) whether the Marcus Daly Mansion may be 
considered a "park" for purposes of the statute, and (2) whether 
the construction of restrooms may be considered the "initial 
development" of parks. 

Resolution of the issues presented is not difficult in light of 
the facts presented. The Subdivision and Platting Act does not 
define the word "parks." As a practical matter, the Act does 
not limit use of the park funds to a particular type of park, 
~. municipal or county, because the Act is applicable to both 
types of local government. In fact, the Montana Supreme Court 
has tacitly endorsed the use of county park funds received under 
section 76-3-606(2), MCA, for the development of a municipal 
golf course. Burgess ~Gallatin County Commission, 215 Mont. 
503, 698 P.2d 862 (1985). In that case an individual 
unsuccessfully challenged the discretion of Gallatin County in 
allocating funds received through cash donations made in lieu 
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of park land dedication for the development of a golf course on 
property acquired by the city of Three Forks and managed by a 
private nonprofit corporation. See Burgess, supra, Brief of 
Respondent at 6. 

Generally where a word is not defined in a statute, its commonly 
accepted meaning is applied. 2A Sutherland Statutory 
Construction S 47.07 at 133 (4th ed. 1984). Webster's defines 
"park" as follows: 

1. in English law, an enclosed area of land, held 
by authority of the king or by prescription, stocked 
and preserved for hunting. 

2, an area of land containing pasture, woods, lakes, 
etc., surrounding a large country house or private 
estate. 

3. an area of public land; specifically, (a) an area 
in or near a city, usually laid out with walks, 
drives, playgrounds, etc., for public recreation; (b) 
an open square in a city, with benches, trees, etc.; 
(c) a large area known for its natural scenery and 
preserved for public,recreation by a state or national 
government. 

4. a level, open area surrounded by mountains or 
forest. 

5. in military usage, (a) an area set 
vehicles, supplies, and other equipment; 
kept in such an area; as, a park of tanks. 

aside for 
(b) things 

Webster's New Twentieth Century Dictionary, Unabridged at 1303 
(2d ed. 1979). This definition comports with definitions set 
out in case law whereby a park is defined as a place for 
recreation and enjoyment of the public. County of San Benito 
~ Copper Mountain Mining ~ of California, 45 P.2d 428, 430 
(Cal. 1935). 

The concept of a park need not be restricted to open space or 
playgrounds. As an early New York decision recognized: 

A park may be devoted to any use which tends to 
promote popular enjoyment and recreation. Although 
primarily involving the idea of open air and space, 
the sentiment for artistic adornment of public places 
is such that the occupation in part by monuments, 
statues to heroes, art, museums, gallerys (sic) of 
painting and sculpture, free public libraries, and 
other agencies contributing to the aesthetic enjoyment 
of eye and ear is not a perversion of the lands from 
park purposes. 
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In re Central Parkway,~ Qi Schenectady, 251 N.Y.S. 577, 579-
80 (N.Y. 1931). See also Aguamsi Land hQ_,_ y_,_ City of Cape 
Girardeau, 142 S.W.2d 332, 335 (Mo. 1940) (a "park" includes 
"buildings of architectural pretension which attract the eye and 
divert the mind of the visitor"). 

The Marcus Daly Mansion is a significant historical and 
architectural resource that Ravalli County residents, in 
conjunction with the Montana Historical Society, have seen fit 
to preserve for the future enjoyment of all visitors. It is, 
based upon the foregoing, a park for purposes of section 76-3-
606(2), MCA. The fact that the property is owned by a state 
agency does not defeat its status as a park located within and 
used by the residents of Ravalli County. 

The second issue that must be resolved is whether the 
construction of restroom facilities constitutes "initial 
development of parks" for purposes of section 76-3-606, MCA. 
This phrase has never been judicially interpreted in Montana. 
In Burgess, supra, the Montana Supreme Court commented that the 
statute only tells the county commissioners in general terms how 
the "in lieu" donations are to be spent for park and recreation 
purposes: they are not told how each dollar is to be spent. 
In 40 Op. Att'y Gen. No. 49 at 199 (1984), an opinion which 
predated the Burgess decision, the Attorney General addressed 
the administration of those park revenues that are restricted 
pursuant to section 76-3-606, MCA. In addition to the cash 
donations received in lieu of dedication of land for park 
purposes, revenues received by a county from the sale, exchange, 
or disposal of dedicated park land must also be used in the 
manner prescribed by section 76-3-606(2), MCA. § 7-16-2324(4), 
MCA. The 1984 Attorney General's Opinion concluded that: 

Revenues from these sources are restricted in use to 
the sole purpose of the purchase of additional lands 
or the initial development of parks and playgrounds. 
[Statutory citations omitted.] While these revenues 
are a part of the park fund, they should be separated 
from unrestricted park fund revenues, either through 
separate bank accounts or through acceptable 
accounting procedures, so that the restricted revenues 
are used solely for the authorized purpose. 

40 Op. Att'y Gen. No. 49 at 202. 

The phrase "initial development" implies planning for new 
improvement or the actual construction thereof. The park 
dedication requirement found within section 76-3-606, MCA, and 
similar provisions found in the subdivision regulation statutes 
of other states, are ·designed in part to require subdivision 
developers to ease the burden that additional residents bring 
to existing parks. 4 Anderson, Amer lean Law of Zoning 3d 
S 25.39 (1986). The statutory intent of providing new 
facilities and park lands for increased population would clearly 
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not be served if a county used restricted revenues for paying 
its general operating costs. However, the construction and 
provision of new facilities such as restrooms within a park, 
where none have previously existed, may be considered '"initial 
development" consistent with the statutory language and intent 
of section 76-3-606(2), MCA. The expenditure of cash donations 
received by Ravalli County in lieu of park land dedication upon 
the Daly Mansion serves to develop the park and provide 
facilities that allow for more opportunities for county 
residents and others to enjoy its amenities. Under the 
circumstances, the provision of facilities not previously in 
existence, as part of a long-term plan to improve the park, 
falls within the definition of "initial development" as that 
phrase is used in section 76-3-606, MCA. 

You have further requested that I determine what other types of 
projects might be appropriately funded with cash donations made 
in lieu of park land dedication. Apart from the general 
guidance offered above I am unable to offer a definitive list 
of those types of projects for which the restricted park funds 
may be allocated. Cons is tent with the reasoning expressed 
above, i~itial park development clearly includes the provision 
of a capital improvement, ~. picnic shelter, softball field, 
or swimming pool, where spch permanent facility is being added, 
as opposed to being replaced, in a park. When local governments 
are in doubt as to the appropriateness of a particular 
disbursement, they should examine whether the recreational and 
cultural opportunities for its residents are increased by the 
project under consideration. 

THEREFORE, IT IS MY OPINION: 

cash donations received by Ravalli County in lieu of park 
land dedication under section 76-3-606, MCA, may be used 
by the county park board to fund restroom construction on 
the grounds of the Marcus Daly Mansion. 

Sincerely, 

MARC RACICOT 
Attorney General 
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VOLUME NO. 44 OPINION NO. 14 

CORRECTIONAL FACILITIES Voter approval requirements for 
imposition of levy for operational costs of juvenile detention 
facilities; 
COUNTY GOVERNMENT - Voter approval requirements for imposition 
of levy for operational costs of juvenile detention facilities; 
ELECTIONS - Voter approval requirements for imposition of levy 
for operational costs of juvenile detention facilities; 
JUVENILES - Voter approval requirements for imposition of levy 
for operational costs of juvenile detention facilities; 
TAXATION AND REVENUE Voter approval requirements for 
imposition of levy for operational costs of juvenile detention 
facilities; 
MONTANA CODE ANNOTATED- Sections 7-6-2501, 7-6-2523, 7-6-2526, 
7-6-2531, 7-6-2531(2), 15-10-402(1), 15-10-412, 15-10-412(9); 
MONTANA LAWS OF 1991 - Chapter 745, section 2; 
OPINIONS OF THE ATTORNEY GENERAL - 39 Op. Att'y Gen. No. 34 
(1981). 

HELD: House Bill 74 does not require that the levy for 
juvenile detention facilities be approved by the 
voters subsequent to the initial voter approval unless 
there is a proposal to increase the amount of the 
previously approved levy. 

J\11Y 15, 1991 

Dr. Gordon Browder, Chairman 
Board of Crime Control 
Scott Hart Building 
303 North Roberts 
Helena MT 59620 

Dear Dr. Browder: 

You have requested my opinion on the following question: 

Does House Bill 74, which allows counties upon the 
approval of the voters to impose a levy for the 
operational costs of juvenile detention facilities, 
require annual or biennial voter approval? 

House Bill (hereinafter HB) 74, passed by the Montana 
Legislature during the 1991 session, authorizes a county to 
impose a levy for the purpose of providing juvenile detention 
programs. The bill also requires approval by a majority of the 
qualified electors voting on the question prior to the 
imposition of the levy. 1991 Mont. Laws, ch. 745, s 2. The 
bill is silent as to whether an election is required subsequent 
to initial voter approval of the levy. 
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I conclude that HB 74 does not require that the levy tor 
juvenile detention facilities be approved by the voters 
subsequent to initial voter approval unless there is a proposal 
to increase the amount of the previously approved levy. 

Two statutes address procedures for voter approval when a county 
seeks to either exceed the levy or levies allowed by law, 
S 7-6-2531, MCA, or to exceed the limit set on the amount of 
taxes levied by a taxing unit against any particular property, 
S 15-10-412(9), MCA. 

section 15-10-412(9), MCA, provides a procedure whereby a county 
may exceed the limitations set by section 15-10-402(1), MCA, and 
clarified in section 15-10-412, MCA, on the amount of taxes that 
may be levied against various classes of property. The levy for 
juvenile detention programs, however, is specifically exempted 
from the limits imposed in sections 15-10-402(1) and 15-10-412, 
MCA. 1991 Mont. Laws, ch. 745, SS 3, 4. Therefore, the 
election procedures of section 15-10-412(9), MCA, do not apply 
to HB 74. 

Section 7-6-2531, MCA, provides a procedure whereby a county may 
exceed the maximum mill levies "allowed by law." A county may 
impose a levy for the purpose of defraying the general expenses 
of the county up to the maximum levy set by section 7-6-2501, 
MCA, or the county may impose an all-purpose levy as defined in 
section 7-6-2523, MCA. If a county elects to impose a levy 
greater than the maximum mills allowed by statute it must follow 
the procedures provided in section 7-6-2531, MCA. 39 Op. Att'y 
Gen. No. 34 at 135 (1981). However, these statutes do not limit 
a county's authority to levy other taxes authorized by statute 
for special purposes and, as a result, do not limit the county's 
ability to impose a levy for juvenile detention programs if such 
a levy is approved by the voters under HB 74. S 7-6-2526, MCA. 

HB 74 does not set a maximum mill levy. Rather it requires that 
a majority of the qualified voters approve the mill levy which 
the governing body determines is necessary. The voters of the 
county, therefore, are authorized by the Legislature to set the 
maximum mill levy for the provision of a juvenile detention 
program. Once this maximum mill levy is set by the voters, the 
county need not bring the issue before the electorate again 
unless the governing body of the county proposes to raise the 
mill levy beyond that set by the voters, i.e., beyond that 
"allowed by law." 

In order to raise the number of mills beyond the maximum 
initially set by the voters, the governing body must comply with 
the procedures set forth in section 7-6-2531, MCA, and bring the 
requested increase in the amount of mills before the voters. 
Section 7-6-2531(2), MCA, allows the county to impose the 
increased mill levy, if authorized by a majority of the 
qualified voters, "for a period not to exceed 2 years." 
S 7-6-2531(2), MCA. Therefore, should the governing body decide 
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at any time that an increase in the amount of mills is 
necessary, it must follow the procedures outlined in section 
7-6-2531, MCA. 

In conclusion, House Bill 74 requires that the qualified 
electors of a county approve a maximum mill amount to be levied 
for the purpose of providing a juvenile detention program. This 
issue need only be brought before the voters one time, unless 
additional increases in the approved levy are sought thereafter. 

THEREFORE, IT IS MY OPINION: 

House Bill 74 does not require that the levy for juvenile 
detention facilities be approved by the voters 
subsequent to the initial voter approval unless there is 
a proposal to increase the amount of the previously 
approved levy. 

Sincerely, 

MARC RACICOT 
Attorney General 
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VOLUME NO. 44 OPINION NO. 15 

INDIANS Applicability of Uniform Enforcement of Foreign 
Judgments Act to tribal court judgments; 
JUDGMENTS - Applicability of Uniform Enforcement of Foreign 
Judgments Act to tribal court judgments; 
MONTANA CODE ANNOTATED - Sections 25-9-501 to 25-9-508, 26-3-
203; 
UNITED STATES CODE - 25 U.S.C. S 191l(D), 28 U.S.C. § 1738; 
UNITED STATES CONSTITUTION - Article IV, section 1. 

HELD: A judgment, decree, or order of an Indian tribal court 
may not be filed as a foreign judgment under the 
provisions of the Uniform Enforcement of Foreign 
Judgments Act, unless the judgment, decree, or order 
concerns an Indian child custody proceeding. 

July 16, 1991 

James c. Nelson 
Glacier County Attorney 
P.O. Box 428 
Cut Bank MT 59427 

Dear Mr. Nelson: 

You have requested my opinion on the following question: 

May a judgment, decree, or order of an Indian tribal 
court be filed as a foreign judgment under the 
provisions of the Uniform Enforcement of Foreign 
Judgments Act? 

In 1989 the Montana Legislature enacted the Uniform Enforcement 
of Foreign Judgments Act, which is codified at sections 25-9-
501 to 508, MCA. The Act provides a procedure for the filing 
of a foreign judgment with the clerk of the district court and 
permits the clerk to treat the foreign judgment in the same 
manner as a judgment of the district court. S 25-9-503, MCA. 
If a judgment creditor utilizes this registration procedure, the 
creditor does not need to bring an action or special proceeding 
under section 26-3-203, MCA, in order to enforce the judgment 
in Montana. 

Your inquiry requires me to determine whether a judgment, 
decree, or order of an Indian tribal court may be considered a 
"foreign judgment" as that term is used in the Uniform 
Enforcement of Foreign Judgments Act. Section 25-9-502, MCA, 
defines "foreign judgment" for purposes of the Act as "a 
judgment, decree, or order of a court of the United States or 
of any other court which is entitled to full faith and credit 
in this state." The inquiry thus narrows to the question of 
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whether a tribal court judgment, decree, or order is entitled 
to full faith and credit in Montana. 

The "full faith and credit" that is referred to in section 25-
9-502, MCA, is the full faith and credit that is required by the 
Constitution of the United States, Art. IV, S 1, which provides 
in pertinent part: 

Full Faith and Credit shall be given in each State to 
the public Acts, Records, and judicial Proceedings of 
every other State. 

This clause applies by its own terms only to judicial 
proceedings of a state and makes no reference to judgments of 
other entities or jurisdictions. See Multibanco Comermex, S.A. 
~Gonzalez, 630 P.2d 1053 (Ariz. Ct. App. 1981). 

However, the full faith and credit clause also authorizes 
Congress to enact laws to implement its provisions, and congress 
has legislatively extended the application of the clause to 
judgments of courts "within the United States and its 
Territories and Possessions." 28 u.s.c. S 1738. As you have 
noted in your inquiry, state courts have not agreed on whether 
an Indian tribe should be viewed as a "territory" or 
"possession" of the United States for purposes of this federal 
statute. See Jim~ CIT Financial Services Corp., 533 P.2d 751 
(N.M. 1975); In re Buehl, 555 P.2d 1334 (Wash. 1976); Sheppard 
~Sheppard, 655 P.2d 895 (Idaho 1982). ~Brown~ Babbitt 
Ford, Inc., 571 P.2d 689 (Ariz. Ct. App. 1977). See also Felix 
~Cohen's Handbook of Federal Indian Law 384-85 (R. Strickland 
ed. 1982); W. Vetter, Of Tribal Courts and "Territories" Is 
Full faith and credit Required?, 23 Cal. W.L. Rev. 219 (1987). 

The Montana Supreme Court has not expressly addressed the issue 
of the application of 28 U.s.c. S 1738 to tribal judgments. 
However, the Court has observed that a tribe is not the 
equivalent of a state and that the full faith and credit clause 
is not applicable to a tribe. Little Horn State Bank~ Stops, 
170 Mont. 510, 555 P.2d 211 (1976). Rather, the Court has 
stated that tribal court judgments are treated with the same 
deference shown decisions of foreign nations as a matter of 
comity. Wippert ~Blackfeet Tribe, 201 Mont. 299, 654 P.2d 512 
(1982). see also In reMarriage of Limpy, 195 Mont. 314, 636 
p. 2d 2 6 6 ( 19 81) . 

In view of these statements by the Montana Supreme Court, 
conclude that in Montana, tribal court judgments, decrees, and 
orders may not be filed as "foreign judgments" under the 
provisions of the Uniform Enforcement of Foreign Judgments Act. 

It is generally agreed that judgments of foreign countries 
cannot be registered under the Uniform Enforcement of Foreign 
Judgments Act. See Multibanco Comermex, S.A. ~ Gonzalez, 
supra; In reMarriage of Agathos, 550 N.E.2d 1161 (Ill. ct. App. 
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1990). Since the Montana Supreme Court treats tribal court 
judgments as decisions of foreign nations, it follows that such 
judgments are also precluded from utilizing the simplified 
registration procedures of the Act. However, as you point out, 
although that simplified process cannot be utilized, the holder 
of a tribal court judgment still retains the right to bring an 
action or special proceeding to enforce the judgment. §§ 25-
9-507, 26-J-203, MCA; Wippert ~Blackfeet Tribe, supra. Under 
the principles of comity, the tribal court judgment may be 
recognized and given effect by the state court in such an action 
or special proceeding, not as a matter of obligation but out of 
deference and mutual respect. See Leon~ Numkena, 689 P.2d 566 
(Ariz. Ct. App. 1984); Mexican~ Circle Bear, 370 N.W.2d 737 
(S.D. 1985); In reMarriage of Red Fox, 542 P.2d 918 (Or. Ct. 
App. 197 5) . 

My conclusion is subject to one exception created by the Indian 
Child Welfare Act, which requires the states to give full faith 
and credit to the "public acts, records, and judicial 
proceedings of any Indian tribe applicable to Indian child 
custody proceedings to the same extent that such entities give 
full faith and credit to the public acts, records, and judicial 
proceedings of any other entity." 25 u.s.C. § 19ll(d). 

THEREFORE, IT IS MY OPINION: 

A judgment, decree, or order of an Indian tribal court may 
not be filed as a foreign judgment under the provisions of 
the Uniform Enforcement of Foreign Judgments Act, unless 
the judgment, decree, or order concerns an Indian child 
custody proceeding. 

Sincerely, 

/vtlN.. ~v:j_ 
MARC RACICOT 
Attorney General 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the secretary of state, except rules proposed by the 

Department ot Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal ot a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana IARMl is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register <MARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana (ARM): 

Known l. Consult ARM topical index. 
Subject Update the rule by checking the accumulative 
Matter table and the table of contents in the last 

Montana Administrative Register issued. 

statute 2. Go to cross reference table at end of each 
Number and title which lists MCA section numbers and 
Department corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
March 31, 1991. This table includes those rules adopted during 
the period April 1, 1991 through June 30, 1991 and any proposed 
rule action that is pending during the past 6 month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1991, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1990 and 1991 Montana Administrative Register. 

ADMINISTRATION. Department of. Title 2 

2.21.306 and other rules Work Cite Closure During A 
Localized Disaster or Emergency, p. 2209, 994 

2.21.1801 and other rules - Leave Administration for salaried 
Employees, p. 876 

2.21.1812 Exempt Compensatory Time, p. 2062, 430 
2.21.3802 and other rules Probation Recruitment and 

Selection - Reduction in Work Force, p. 1982, 433 
2.21.8011 and other rules - Grievances, p. 2212, 352 
(Public Employees' Retirement Board) 
2. 43.432 Allowing PERS Members to Purchase Full Months of 

Additional Service When Eligible to Purchase a Full 
Year, p. 2215, 510 

(State compensation Mutual Insurance Fund) 
I-XI Organi~ation and Board Meetings of the State Fund -

2.55.301 

2.55.310 

Establishment of Premium Rates, 
Method for Assignment of 
Employments, p. 568, 996 

p. 1975, 353 
classifications of 

Variable Pricing Within a Classification, p. 486, 997 

AGRICULTURE. Department of, Title 4 

I 
I 
I-IV 

Honeybee Hourly Inspection Fee, p. 880 
Grading Standards tor Hulless Barley, p. 383, 812 
Specifying the Exact Scientific Procedures for 
Testing Kjeldahl Proteins on Barley, Chit and 
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4.5.201 

4.10.311 

4.10.1202 

4.10.1402 

4.12.1012 
4.12.1229 
4.12.1504 
4.12.3402 
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Germinations on Barley and Falling Number 
Determinations on Wheat, p. 935 
Montana Agricultural Chemical Ground water Protection 
Act, p. 1199, 2244 
and other rules - Designation of Noxious Weeds, 
p. 210, 511 
and other rules - Regulatory status and Use of 
Aquatic Herbicides, p. 100, 354 
and other rules Livestock Protection Collars, 
p. 2217. 194 
and other rules - M-44 Sodium cyanide Capsules and 
Devices, p. 2220, 195 
Grain Fee Schedule, p. 570, 998 
Fees Established for Service Samples, p. 2065, 440 
Fee on All Mint Oil Producers, p. 385, 813 
Seed Laboratory - Reports - Enforcement, p. 341, 738 

STATE AUDITOR. Title 6 

I-VI 

I-VII 

I-XVI 

Pricing of Noncompetitive or Volatile Lines, p. 2067, 
253 
Loss Cost System in Property-Casualty Lines Other 
Than Workers' Compensation, p. 1806, 2171 
Long-term Cate Insurance, p. 1990, 119 

COMMERCE. Department ot. Title 8 

(Board of 
8.8.3402 
(Board of 
8.10.403 

(Board of 
8.16.401 
8.17.403 
(Board of 
8.20.402 
(Board of 
8.22.501 

(Board of 
8.28.908 

(Board of 
8.36.401 

14-7/25/91 

Athletics) 
Referees, p. 387, 814 

Barbers) 
and other rules - Fees - General Requirements -
Sanitation Requirements - Teaching Staff - College 
Requirements Applications Procedure Upon 
Completion Identification and Sanitation 
Requirements Preparation and Publication of 
Posters, Notices, Orders, New Schools - Violation, 
p. 344, 911 

Dentistry) 
and other rules - Practice of Dentistry, p. 943 
and other rules - Practice of Denturitry, p. 937 

Hearing Aid Dispensers) 
and other rule - Fees - Record Retention, p. 575 

Horse Racing) 
and other rules - Definitions - Fees - General 
Provisions - Definition of Conduct Detrimental to the 
Best Interests of Racing, p. 172, 355 

Medical Examiners) 
and other rule Equivalency EMT Advanced 
Certification, p. 764 

optometrists) 
and other rules Meetings Examinations 
Reciprocity - Practice Requirements - Fees -
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Continuing Education Requirements - Approved Courses 
and Examinations - Permissible Drugs for Diagnostic 
Pharmaceutical Agents Approved Drugs for 
Therapeutic Pharmaceutical Agents - Definitions -
Unprofessional Conduct Continuing Education, 
p. 1748, 2176 
and other rule 
Examination, p. 882 

Application for Examination 

(Board of outfitters) 
8. 39.502 and other rules Licensure Qualifications 

Licensure - Examinations - Conduct, p. 213, 999 
(Board of Physical Therapy Examiners) 
8.42.402 and other rules - Examinations - Fees, 

Licenses - Licensure by Endorsement -
Temporary 
Exemptions -
1810, 2107 

(Board of 
8.44.412 
(Board of 
8.61.401 
(Board of 
8.63.501 

Foreign-Trained Applicants - Lists, p. 
Plumbers) 

Fee Schedule, p. 2225 
Social Workers and Professional counselors) 

Definitions, p. 884 
Passenger Tramway Safety) 

and other rule - ANSI Standard - Fee and Assessment 
Schedule, p. 577 

(Weights and Measures Bureau) 
8.77.101 and other rules - Scale Pit Clearance - Fees 

Voluntary Registration of Servicemen and Service 
Agencies - Weighing Device License Transfer - Random 
Inspection of Packages - Liquified Petroleum Gas -
Accessibility to Stock scales, p. 886 

(Consumer Affairs Unit) 
8.78.301 Disclosure Fees, p. 176, 739 
(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 178, 441 
(Financial Division) 
I-II Repurchase Agreements - Fixed Annuity Sales, p. 389, 

8.80.307 

8.80.401 

490 
Dollar Amounts to Which Consumer Loan Rates Are to be 
Applied, p. 766 
and other rule - Credit Unions - Supervisory and 
Examination Fees - Credit Unions - Limited Income 
Persons - Definitions, p. 1872, 292, 442 

(Board of Milk Control) 
8.86.301 and other rules- Class I Wholesale Price- Statewide 

8.86.301 
8.86.301 
8.86.301 

8,86.501 
8.86.505 

Pool and Quota Plan, p. 768 
Pricing Rules - Jobber Prices, p. 215, 513 
Pricing Rules - Class I Wholesale Prices, p. 1, 296 
Class I Price Formula and Wholesale Prices - Class 
III Producer Price, p. 1646, 2177 
Statewide Pooling and Quota Plan, p. 1656, 2110 
Quota Plans - Readjustment and Miscellaneous Quota 
Rules, p .. 2072, 49 

(Board of county Printing) 
8.91.303 and other rule - Official Publications and Legal 

Advertising - Schedule of Prices, p. 892 
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(Local Government Assistance Division) 
I Incorporation by Reference - Administration of the 

1991 Federal Community Development Block Grant (CDBG) 
Program, p. 105, 358 

(Board of Investments) 
8.97.1301 and other rules- Definitions Related to General 

Requirements for All Investments in Mortgages and 
Loans - Requirements for All Residential, commercial, 
Multi-Family, Federally Guaranteed Loans - Economic 
Development Linked Deposit Programs, p. 772 

(Business Development Division) 
I-III Microbusiness Finance Program Definitions 

Composition of the Council - Soliciting Nominations, 
p. 579, 1140 

(Coal Board) 
I~II Incorporation by Reference - Montana Environmental 

Policy Act Categorical Exclusions from 
Environmental Review Process, p. 107 

(Board of Science and Technology Development) 
I Incorporation by Reference of Rules Implementing the 

Montana Environmental Policy Act, p. 2008 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
10.10.309 Accounting Practices and Tuition, p. 2015, 2275 
10.21.104 Guaranteed Tax Base, p. 2010, 2276 
10.23.101 and other rule- Permissive Amount- Voted Amount and 

(Board of 
10.55.707 
10.55.903 

School Levies, p. 2013, 2277 
Public Education) 

Certification, p. 493 
Basic Education Program: Junior High and Grades 7 and 
8 Budgeted at High School Rates, p. 217 

10.57.208 and other rules Reinstatement Class 
Class 

1 
3 Professional Teaching Certificate 

Administrative Certificate, p. 2232, 297 
10.57.211 Test for Certification, p. 2231, 298 
10.57.301 and other rule - Endorsement Information - Foreign 

Languages, p. 2229, 299 
10.57.301 and other rules- Endorsement Information- Computer 

Endorsement Review Committee Endorsement of 
Computer Science Teachers, p. 2235, 300 

10.57.403 Class 3 Administrative Certificate, p. 491 
10.57. 601 and other rule - Request to Suspend or Revoke a 

Teacher or Specialist Certificate: Preliminary Action 
Notice and Opportunity for Hearing Upon 

Determination that Substantial Reason Exists to 
Suspend or Revoke Teacher or Specialist Certificate, 
p. 219 

10.61.207 student Transportation, p. 2227, 301 
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FAMILY SERVICES, Department of, Title 11 

11.5.1001 
11.7.604 
11.14.105 

11.16.170 

Day Care Payments, p. 2143, 125 
Foster Care Support Services, p. 893 
Licensing and Registering Day Care Facilities, 
p. 495, 1000 
and other rules - Prohibition of Day Care in Adult 
Foster Homes - Licensing of Adult Foster Homes -
Department Services Provided to and Procedures for 
Adult Foster Homes, p. 2017, 2278 

FISH, WILDLIFE AND PARKS, Department oL__T_jJ:le _l£ 

I 
I-VI 

I-XXII 
12.6.901 

12.6.901 

12.6.901 

12.6.901 

Species Hunted on Shooting Preserves, p. 1115 
and other rules - Fish Health and Importation Rules, 
p. 895 
Hunting License and Damage Hunt Rules, p. 4, 288, 815 
Water Safety Regulations - Use of Electric Motors on 
Gartside Reservoir, p. 582, 1003 
Water Safety Regulations - Establishing a No-Wake 
Restriction on Hyalite Reservoir, p. 221, 912 
Extension of 10 Horsepower Restriction on Yellowstone 
River to the Springdale Bridge, p. 180, 740 
Establishing A No-Wake Restriction on Tongue River 
Reservoir, p. 1918, 2279 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title +6 

I-XVII Monitoring Groundwater at Municipal Solid Waste 
Landfills, p. 1117 

I-XXVI Licensing and Certification- Licensing for Specialty 
Residential Mental Health Service, p. 956 

16.8.1302 and other rule- Air Quality- Open Burning of Scrap 
creosote-Treated Railroad Ties Under Appropriate 
Circumstances, Through the Use of a Permit Program, 
P• 1815, 126 

16.8.1423 Air Quality Standard of Performance for New 
Stationary Sources - Emission Standards for Hazardous 
Air Pollutants, p. 348, 584, 1143 

16.18.201 and other rules - Water and wastewater Operators, 
p. 776 

16.20.202 and other rules - Water Quality Public Water 
Supplies, p. 596 

16.35.111 Conditions for Payment of Claims Under the End Stage 
Renal Disease (ESRD) Program, p. 585, 1004 

16,38.105 and other rules - Water Quality - Licensure and 
Requirements for Analysis of Public water supplies, 
p. 587 

16.38.115 and other rules - Fees for Laboratory Analyses and 
Licensure· of Laboratories to Perform Drinking Water 
Analysis, p. 780, 1144 
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16.44.102 and other rules Solid and Hazardous Waste 
Incorporations by Reference - Exclusions - Special 
Requirements for Counting Hazardous wastes 
Polychlorinated Biphenyl (PBC) Wastes Regulated Under 
Federal Law Toxicity 
Characteristic - Lists of Hazardous wastes - General 

Representative Sampling Methods Toxicity 
Characteristic Leaching Procedure - Chemical Analysis 
Test Methods - Testing Methods, p. 182, 514 

16.44.102 and other rules Solid and Hazardous Waste 
Adoption of Changes in Order to Achieve Parity with 
Federal Regulations for Montana to Independently 
Operate a Hazardous waste Program, p. 23, 302 

16.44.202 and other rules- Solid and Hazardous Waste- Mining 
Waste Exclusion, p. 1536, 2280 

16.44.401 and other rules Solid and Hazardous Waste 
Defining the Terms Large Generator, Small Generator 
and Conditionally Exempt Small Generator of Hazardous 
Waste, p. 19, 307 

16.45.1219 Underground Storage Tanks - Inspection Requirements 
for Small Farm and Residential Tanks, p. 900 

16.45.1220 and other rules Underground Storage Tanks 
Inspection Fees Requirements for Inspection 
Generally - inspection Reimbursement, p. 290 

JUSTICE. Department of. Title 23 

I-XVI 

23.3.504 

23.4.201 
23.5.102 
23.16.1201 

23.16.1701 

and other rules - Fire Marshal Bureau - Describing 
Enforcement of the Rules - Incorporating by Reference 
the 1988 Uniform Fire Code, a Montana Supplement to 
the Code - Other Provisions Generally Dealing with 
Fire Safety, p. 2074, 291 
and other rule - Licensing Operators of Commercial 
Motor Vehicles, p. 1819, 2114 
and other rules - Alcohol Analysis, p. 785 
Motor Carrier Safety Regulations, p. 1817, 2115 
and other rule Changing the Name of the 
Department's Authority Reference Regarding Poker and 
Other Card Games, p. 2090, 196 
and other rules - Gambling, p. 972 

LABOR AND INDUSTRY, Department of. Title 24 

(Human Rights Commission) 
I and other rules - Document Format, Filing, Service 

and Time Relating to Certain Documents Filed During 
Investigation and Conciliation - Format, Filing and 
Service of Documents Filed with the Commission during 
Contested Case Proceedings - Calculating the Time 
Limits for Acts, such as Filing Documents, Required 
Under the Contested Case Rules, p. 2145, 308 

14-7/25/91 Montana Administrative Register 



-1329-

24.9.805 and other rules - Records on Age, Sex, and Race -
Employment Applications, p. 904 

24. 11.441 and other rules - Administration of Unemployment 
Insurance, p. 1920, 2181 

24.16.9007 Prevailing Wage Rates, p. 497, 1005 
(Workers' Compensation) 
24.29. 802 and other rules - Reduced Reporting Requirements, 

p. 1928, 2183 

STATE LANDS. Department of. Title 26 

I Prohibiting Export of Logs Harvested From State Lands 
and Requiring Purchasers of State Timber to Enter 
Into Non-export Agreements Implementing the Forest 
Resources Conservation and Shortage Relief Act of 
1990, p. 1875, 2116 

I-III and other rules - Sale of Cabinsites and Homesites on 
State Trust Lands, p. 1660, 2284 

I-X Bonding Small Miner Placer and Dredge Operations -
Permit Requirements for Small Miner cyanide Ore 
Processing Operations, p. 2092, 445 

26.3.149 Mortgaging of State Leases and Licenses, p. 109, 444 
26.4.1301A Modification of Existing Coal and Uranium Permits, 

p. 111, 465 ' 

LIVESTOCK. Department of. Title 32 

I 

32.2.401 
32.3.136 

Emergency Rule - Control of Migratory Bison from 
Herds Affected with a Dangerous Disease, p. 1007 
Fee Change for Recording of Brands, p. 1823, 2298 
and other rules - Treatment, Control and Elimination 
of the Disease of Pseudorabies, p. 625, 1145 

NATURAL RESOURCES AND CONSERVATION, Department of. Title 36 

I-X 

I-X 

36.12.103 
36.16.117 

(Board of 
36. 21.403 

Financial Assistance Available Under the wastewater 
Treatment Revolving Fund Act, p. 637 
Financial Assistance Available Under the Wastewater 
Treatment Revolving Fund Act, p. 2148 
Water Right Application Fees, p. 634, 1009 
Water Reservation Applications in the Upper Missouri 
Basin, p. 2239 

Water Well Contractors) 
and other rules Requirements for Water Well 
Contractors - Definitions - Plastic Casing - casing 
Perforations - Movement of Casing after Grouting -
Sealing - Temporary Capping - Disinfection of the 
Well - Abandonment - Placement of Concrete or Cement 
- Verification of Experience for Monitoring Well 
Constructor Applicants Application Approval 
Definitions - Installation of Seals - Abandonment -
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Casing Depth - Verification of Equivalent Education 
and Experience for Monitoring Well constructors -
Types of Wells Requiring Abandonment, p. 223, 913 

36.21.415 Fees, p. 636, 1010 

PUBLIC SERVICE REGULATION. Department of. Title 38 

I 

I-II 

I-XV 

38.3.706 
38.3.706 

38.5.2202 

Proper Accounting Treatment for Acceptable 
Conservation Expenditures, p. 1931, 466 
and other rules Telecommunications Service 
standards, p. 989 
and other rules - New Class E Motor Carrier Status 
(Transportation of Logs), p. 982 
Motor carrier Insurance - Endorsements, p. 45, 360 
Emergency Amendment - Motor Carrier Insurance 
Endorsements, p. 50 
and other rule - Federal Pipeline Safety Regulations 
Including Drug-Testing Requirements, p. 275, 698, 
1897 

38. 5. 3302 and other rules 
Standards, p. 392 

Telecommunications Service 

REVENUE. Department of. Title 42 

I 
I 

I-IV 
42.12.115 
42.17.105 
42.17.111 

42.19.401 
42.20.423 

42.21.106 

42.22.1311 

42.27.118 

Use of Real Property, p. 426, 1148 
Special Fuel Dealers Bond for Motor Fuels Tax, 
p. 192' 469 
Telephone License Tax, p. 1878, 131 
Liquor License Renewal, p. 115, 467 
Computation of Withholding Surtax, p. 2026, 129 
and other rules Withholding and Workers' 
Compensation Payroll Taxes, p. 498, 1146 
Low Income Property Tax Reduction, p. 237 
and other rules - Property Tax - Sales Assessment 
Ratio Study, p. 239, 742 
and other rules - Trending and Depreciation Schedules 
for Personal Property Tax, p. 396, 915 
Industrial Machinery and Equipment Trend Factors, 
p. 2020, 130 
Prepayment of Motor Fuels Tax, p. 114, 468 

SECRETARY OF STATE. Title 44 

1.2.419 Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 1881, 2117 

SOCIAL AND REHABILITATION SERVICES. Department of. Title 46 

I and other rule - Food Stamp Program - Transfer of 
Resources·, p. 654, 1020 

I and other rules - Transition-to-Work Allowance - JOBS 
Program, p. 707, 1015 
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I 

I-II 
I-II 

I-III 

I-III 

I-III 

I-IV 
I-XXI 
I-LXV 

46.10.314 

46.10.403 
46.10.403 
46.10.506 

46.10.510 
46.10.512 
46.12.503 

46.12.503 

46.12.503 

46.12.508 

46.12.514 

46.12.521 

' 46.12.545 
46.12.552 
46.12.575 

46.12.575 

46.12.590 

46.12.702 
46.12.1025 
46.12.1401 

46.12.2003 
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Reimbursement for General Relief Medical Assistance 
services, p. 2242, 313 
Conditional Medical Assistance, p. 683, 1045 
and other rules - General Relief Medical Assistance, 
p. 2033, 2310 
Medicaid for Qualified Disabled Working Individuals, 
p. 686, 1052 
and other rules - Licensed Professional Counselor 
Services, p. 679, 1032 
and other rules - Group Health Plan Premium Payment, 
p. 505, 1021 
federally Qualified Health Centers, p. 733, 1042 
Targeted case Management, p. 797 
and other rules Child Support Enforcement 
Procedures and Administration, p. 74, 375, 1337, 
1852, 2312 
and other rule - Assignment of Child Support/Medical 
Support Rights, p. 1135 
AFDC Table of Assistance Standards, p. 694, 1011 
suspension of AFDC for One Month, p. 1947, 52 
Nonrecurring Gifts and Excluded Unearned Income, 
P· 503, 923 
AFDC Excluded Earned Income, p. 350, 823 
AFDC Earned ±ncome Disregards Policy, p. 1945, 53 
and other rule - Inpatient Hospital Reimbursement, 
p. 671, 1025 
and other rule - Inpatient Hospital Services and 
Medical Assistance Facilities, p. 117, 310 
and other rules Disproportionate Share for 
Inpatient Psychiatric Hospitals, p. 2028, 198 
and other rule - Outpatient Hospital Reimbursement, 
p. 669, 1027 
and other rules Early Periodic Screening and 
Diagnosis (EPSDT}, p. 1938, 2299 
and other rules - Billing and Reimbursement for 
Physician services - Durable Medical Equipment -
Podiatry Services, p. 716, 1030 
and other rule - Occupational Therapy, p. 658 
Home Health Services Reimbursement, p. 1138 
and other rule - Family Planning Services, p. 689, 
1037 
and other rule - Family Planning Services, p. 1934, 
2302 
and other rules - Inpatient Psychiatric Services, 
p. 673, 1038 
Drug Rebates, p. 677, 1039 
Ambulance Services, Reimbursement, p. 699, 1040 
and other rules - Medicaid Home and Community Based 
Program for Elderly and Physically Disabled Persons, 
p. 1090, 2184, 470 
Physician Services, Reimbursement/General 
Requirements and Modifiers, p. 428, 824 
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46.12.2003 and other rule - Pharmacy Pricing Codes for Drugs 
Administered by Physicians and Nurse Specialists, 
p. 2031, 2305 

46.12.2011 and other rule Nurse Specialist Non-Covered 
Services, p. 665, 1044 

46.12.3207 Transfer of Resources for Medical services, p. 2104, 
262 

46.12.3401 and other rule Non-Institutionalized Medical 
Assistance for Childr~n. p. 661, 1046 

46.12.3401 Presumptive and Continuous Eligibility for Medicaid 
Services, p. 2037, 516 

46.12.3601 and other rule Medicaid for Disabled 
Widows/Widowers, p. 692, 1049 

46.12.3801 and other rules- Medically Needy Program, p. 2163, 
265 

46.12.3803 Medically Needy Income Standards, p. 667, 1050 
46.13.106 and other rules Low Income Energy Assistance 

Program (LIEAP), p. 1672, 1959, 2307 
46.14.401 Eligibility of Group Homes for Weatherization 

Assistance, p. 47, 311 
46.25.101 and other rules- General Relief Assistance- General 

Relief Medical Assistance, p. 701, 1053 
46.25.727 and other rule- General Relief Assistance- General 

Relief Medical Income standards, p. 663, 1057 
46.30. 801 and other rules - Child support Medical Support 

Enforcement, p. 2102, 135 
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BOARD APPOINTEES AND VACANCIES 

House Bill 424, passed by the 1991 Legislature, directed that 
all appointing authorities of all appointive boards, 
commissions, committees and councils of state government take 
positive action to attain gender balance and proportional 
representation of minority residents to the greatest extent 
possible. 

One directive of HB 424 was that the Secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments made in June, 1991, are published. 
Vacancies scheduled to appear from August 1, 1991, through 
October 31, 1991, are also listed, as are current recent 
vacancies due to resignations or other reasons. 

Individuals interested in serving on a new board should refer 
to the bill that created the board for details about the 
number of members to be appointed and qualifications 
necessary. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
July 15, 1991. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 
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