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BEFORE THE DEPARTMENT OF AGRICULTURE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED
adoption of New Rules speci- ) ADOPTION OF NEW RULES
fying the exact scientific ) RELATING TO MALTING
procedures for testing Kjeldahl ) BARLEY AND WHEAT
proteins on barley, chit and )
germinations on barley and fall-)
ing number determinations on wheat

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. Oon July 28, 1991 the department of agriculture proposes
to adopt new rules specifying the exact scientific procedures
for testing Kjeldahl proteins on barley, chit and germination
on barley and falling number determinations on wheat.

2. The proposed new rules will read as follows:

RULE I BARLEY PROTEIN (1) The state grain lab will use the
Kjeldahl protein method for purposes of determining the amount
of protein in malt and feed barley.

(2) The lab will use, and hereby incorporate by reference,
the methods stated in the "Official Methods of Analysis of the
Association of Official Analytical Chemists" William Horwitz,
Ed., 12th Edition 1975. Sections 2.047 thru 2.049 and Section
14,026, which may be viewed at the State Grain Lab, 821 17th
Street North, Great Falls, MT 59403-1397

AUTH: 80-4-709 MCA IMP: 80-4-709, 710

(1) The state grain
lab will use either the 48 hour hydrogen peroxide or the Aubry
blotter method for purposes of determining malting barley
germination.

(2) The procedure for both methods are stated, and hereby
incorporated by reference, in the Report of the Subcommittee on
Methods of Barley Analysis, "American Society of Brewing
Chemists™ Proc. 1946, p. 92, Journal 35: 114 (1977). This
Report may be reviewed at the State Grain Lab, 821 17th Street
North, Great Falls, MT 59403-1397.

AUTH: 80-4-709 MCA IMP: 80-4-709, 710

(1) The state grain lab will make an
analysis upon request for a determination of the presence and
amount of chit. For this purpose, chit is defined as the
swelling of the germ end tip of the kernel; this includes the
enlargement of the embryo but not any acrospire growth up the
kernel or rootlet development,

MAR Notice No. 4-14-50 12-6/27/91
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(2) The procedure for analysis will be to analyze
approximately 15 grams visually or by peeling the hull of the
kernel if necessary, using the above definition, is hereby
incorporated by reference, Montana interpretive slides Bi and
B2. These slides may be viewed at the State Grain Lab, 821 17th
Street North, Great Falls, MT 59403-1397.

AUTH: 80~4-709% MCA IMP: 80-~4-709, 710

RULE_ IV STARCH STRENGIH (1) The lab will use what is
known as the falling number method for measuring starch strength
for wheat flour. -

(2) The procedure used, and which is hereby incorporated by
reference, is that stated under the "U.S. Agricultural Marketing
Act", Program directive 918.38, adopted January 11, 1989, A
copy of such Directive may be viewed at the State Grain Lab, 821
17th Street North, Great Falls, MT 59403-1397.

AUTH: 80-4-709 MCA IMP: 80-4-709, 710

REASON: The Kjeldahl barley protein system, malt barley chit,
germination and falling number determinations on wheat have been
performed by the state grain laboratory for many years. This
rule request is to specify by rule the exact scientific
procedure for these tests.

3. Interested persons may present their data, views, or
arguments either orally or in writing to Allen Williams, Unit
Manager, Montana Department of Agriculture, P.0. Box 1397, Great
Falls, MT 59403-1397, no later than July 26, 1991,

4. If a person who is directly affected by the proposed
adoption wishes to express his data, views and arquments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to Allen Williams, Unit Manager, Department of
Agriculture, P.O. Box 1397, Great Falls, MT 59403-1397, no
later than July 26, 1991.

5. If the agency receives requests for a public hearing on
the proposed adoption from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
legislature, from a governmental agency or subdivision or from
any association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register and majled to all interested persons.

EVERETT M. SNORTLAND, DIRECTOR
DEPARTMENT OF AGRICULTURE

Certified to the Secretary of State: June 17, 1991

12-6/27/91 MAR Notice No. 4-14-50
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BEFORE THE BOARD OF DENTISTRY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment, repeal and adoption ) PROPOSED AMENDMENT, REPEAL AND
of rules pertaining to the ) ADOPTION OF RULES PERTAINING
practice of denturitry ) TO THE PRACTICE OF DENTURITRY

TO: All Interested Persons:

1. On August 8, 1991, at 10:30 a.m., a public hearing
will be held in the Rimini Room, Park Plaza, Helena, Montana,
to coneider the proposed amendment, repeal and adoption of
rules pertaining to the practice of denturitry.

2. 'The rules proposed for amendment are 8.17.403,
8.17.404, 8.17.702, 8,17.801, 8.17.803 and 8.17.808. Those
proposed amendments will read as follows: (new matter
underlined, deleted matter interlined)

"8.,17.403  APPLICATIONS (1) will remain the same.

{(2) The application fee and required documentation must
be submitted to the Board of Benturitry;-i424-—-9th-Avenve

., Helena, Montana

59620-0407 at least 15 20 days prior to the examination date.

(a) will remain the same."

Auth: Sec. 37-29-201, MCA; IMP, Sec. 37-29-303, 37-29-
305, 37-29-306, MCA

REASON: The proposed amendment correctly references the Board
of Dentistry and provides for the correct office address. The
propused rule also extends a 15 day application filing date to
20 days which will be consistent with the filing dates
established for dentists and dental hygienists.

"8,17.404 EXAMINATION (1) will remain the same.
2y --Fhe-board -pay -accept-suceesnful -conmpletion-of-a
regional-examination-in-tien-of—its-own-examination-
3 (2) Grading will be done by exeminers Nontana
conducting the examination.

(4) Hlll r-aln tho sa-e.

(5) Huanination-po,e!s—uay—net-be-e-pie&-er-d-p}:caeed
$In order to guarantee security of the test papers and protect
the privacy of the applicant, examinatjon papers may not be

fG}-!:-in-eieno-w&}}-be—helé-in-ﬂeiene-on—the—third
Fridoay-and-Saturday-of -Fanuary of-each-year—in-addition—to
the -second-Nonday-in-July-ns-previded -in-seetion-37-29-305¢2)~
MEA"

Auth: Sec. 37-29-201, 37-29-301, NCA; IMP, Sec. 37-2%-
305, MCA

HMAR Notice Mo. 8-16-35 12-//27/2L
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REASON: These proposed amendments are necessary to establish
examination standards for the administration of the denturist
clinical and written licensing examination. The rule mandates
grading of the examinatjion by Montana licensees; that the
chief examiner must be one of the licensed dentists or the
denturist serving on the Board of Dentistry; establishes
security measures for protection of the examination; and
deletes acceptance of a regional examination. Few states
(less than 7) license denturists; it is unlikely that a
regional examination will ever be developed, therefore, this
portion of the rule is unnecessary. Section 37-29-305, MCA,
establishes the examination date; therefore subsection (6) of
this rule is repetitious of the statute and unnecessary.

v8.17.702 RENEWAL - CONTINUING EDUCATION (1) Licenses
must be renewed by Pecember March 1lst of each year upon
payment of the annual renewal fee, proof of 12 hours
continuing education and possession of a current
cardiopulmonary resuscitation card.

t2)--k-}icense -not -renewed -within-96~days ~-afeer -Becenber
tap-wiltk-be-suspended -for-non-renewal---A-person-applying-for
renewal -whose -ticense -was-suspended -for-failture-to-renew;may
be -peguired —to-submit-be-an-exanination-as-a-condition-of
renewal-for-a-3-year-period -ather-suspensions

3y --Prior-approval-of-a-course -seninar-or-workshep-by
the -board -must -be -obtained -except—for—those-programs-sponsered
by ~the -Mentanax-Benturists -ksseeiation; -American-Acadeny —of
Benturitry —or-other-state-regulatery -ageneys

(4) through (6) will remain the same but will be
renumbered (2) through (4).

t#)--FPhe-Poard -may;-in-individuat-cases-involving
disabtiityr~itiness —or-family-energency;-grant-watvers-of -the
eontineing -education-requirenents-or-grant-extensions -of-time
within-whieh-to-fulfill-the -same-or-make-the-required-reports -
Request-for-waiver -must-pe-in-written-format-to-the-poard—
Ratvers-of-minimum-edueational -regquirements-may-be-~granted-by
the -board-for-a-period-net-to-exceed -the -nexte-renewal-years

¢80y~ —Phre -poard -has-autheority-to-make-written-exception
for-reasons-of-individuat-hardship-ineluding-healeh —mitivary
sepvice -retirenent -inaecessibitity-of -prograns -or-such-other
emergency —the -hoard-may-censiders

(9) will remain the same but will be renumbered (5).

€16y --An-inactive-license-may-be-issued-to-an-individual
whe-is-not-aetively-practieing-in-the-state -of Montana; ~but
must-be-renevwed ~-py -Decenber-ist-of-each-year-py-paying-the
fees-prescribed-in-ARM-8r17 404+

s n pa a
a license ice evoked b board.
ard sha v h icens ays' no its
ropos e i action. notice mus ent b
certified letter addressed to the last-known address of the
licensee apd mugt contain a _statement of the time and place of
the meeting at which the revocation will be consjidered.
7 e censee ewal f
reasonable late fee b e board ! to the time set

for revocation, the license m not be revoked,

12-6/27/91 MAR Notice No. 8-16-35
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{d)__the applicant produces evidence, satisfactory to the
board, of good standing with the denturitry regqulatory
ant _ha

Auth: Sec. 37-1-411, 37-29-201, MCA; IMP, Sec. 37-29-
306, MCA

REASON: The Board proposes this amendment to establish a
March 1 renewal date for denturists which will be consistent
with the renewal date for dentists and dental hygienists; and
to clarify that the CPR card must be a current CPR card. The
proposal further deletes subsection (3) as continuing
education requirements are established under sectjon 37-29-
306, MCA; deletes subsections (7) and (8) as a waiver of
continuing education requirements is an improper extension of
authority; and deletes subsection (10) as inactive license
classification is an improper extension of authority. The
Board further proposes to delete subsection (2) and add
subsection (6) which will set forth administrative procedures
for handling default payment of annual renewal fee and
reinstatement of a licensee. The administrative procedures
set forth are consistent with those procedures for dentists
and dental hygienists.

"8.17,801 UNPROFESSIONAL CONDUCT (1) will remain the
same.

(a) misrepresentation, fraud or deception in applying
for a license, taking an examination to secure a license, or
holding or renewing a license in the practicinge of
denturitry;

(b) will remain the same.

(¢c) using advertising matter whieh that contains
misstatements, falsehoods, misrepresentation or wording that
may in any way reflect against a fellow licensee or other
licensed health care provider;

(d) through (g) will remain the same.

(h) falling to exercise appropriate supervision over
interns who are authorized to practice only under the
supervision of a licensed denturist or board certified
presthadentise prosthodontist;

(1) and (j) will remain the same.

(k) the use of any narcotic, dangerous drug or
intoxicating liquor to an extent that such use impairs the
ability to safely conduct the practice of denturitry; amd

(1) failing to adeguately maintain complete records of

MAR Notice No. 8-16-35 12-6/27/91
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each patientr;

Auth: Sec. 37-1-136, 37-29-201, 37-29-311, MCA; IMP,
Sec, 37-1-136, 37-29-311, 37~29-402, 37-29-403, MCA

REASON: These additional conduct standards are being proposed
to enhance the enforceability of the practice act and the
board's rules and orders.

"8.17.803 GRQUNDS FOR DENTIAL OF A LICENSE (1) will
remain the same.

(2) Misrepresentation of facts and information on
application for licensure or renewal of license; or

(3) and (4) will remain the sanme.

(5) A course of conduct which would be grounds for
discipline under section 37-29-311, MCAs; or

ilu oc w ice renewal

requirements,”

Auth: Sec, 37-1-137, 37-29-201, MCA; IMP, Sec., 39-29-
201, 37-29-311, MCA

12-6/27/91 MAR Notice No. 8-16-35
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REASON: This amendment is being proposed to include failure
to comply with license renewal requirements as grounds for
license denijal.

"8.17.808 PRIOR REFERRAL FOR_PARTIAL DENTURES

(1) The board of dentistry interprets 37-29-403(1) (b),
MCA, to mean that all patients reguesting or reguiring partial
dentureg or a reline patients shall be referred to a dentist
to determine what is needed prior to the denturist starting
his services."

Auth: Sec, 37-1-131, 37-29-201, MCA; IMP, Sec. 37-29-
403, MCA

REASQON: This proposed amendment will clarify the need for a
prior referral of the patient to a dentist before the
denturist provides a reline service.

3. The rules proposed for repeal are 8.17.101,
8.17.201, 8.17.202, 8.17.401, 8.17,402, 8.17.701, 8.17.703,
8.17.802, and 8.17.804 through 8.17.807. These rules can be
found at pades 8-539 through 539.4 and 8-539.8 through 539.14
of the Administrative Rules of Montana.

The reason for repeal of 8.17.101, 201 and 202 is that
Chapter 524, Laws of 1987 merged the Board of Denturitry and
the Board of Dentistry. Therefore, these five rules are now
repetitious of 37-4-202, MCA and ARM 8.16.101, 201 and 202.

The Board is proposing to repeal 8.17.701 because the
standardized licenses issued by the Bureau automatically
identify the licensee, license number, hoard name, date of
issuance and practice area; and renewal license specifications
in subsection (2) unduly repeat 37-29-306, MCA, and is
otherwise redundant and unnecessary.

The proposed repeal of 8.17.703 is necessary because
procedures for reinstatement of the license are now proposed
under 8.17.702(6) and because reguiring an interview before
the Board in (2) is an improper extension of authority and in
direct conflict with 37-29-313, MCA.

The Board is proposing to repeal 8.17.802 because it
partly unduly repeats 37-29-311, MCA, and is an extension of
legislative authority.

The repeal of 8.17.804 through 8.17.807 is necessary
because complaint procedures are handled in accordance with
the Montana Administrative Procedure Act. These rules are
redundant and unnecessary. A
Auth: 37-29-201; ime, 2-4-201, 37-29-102, 37-29-201, 202 MCA

4. The proposed new rules will read as follows:

"I _INSERT IMMEDIATE DENTURES (1) The board of
dentistry interprets the prohibition on denturists placing and
inserting immediate dentures, contained in 37-29-402(2), MCA,
to mean a denturist may not insert a denture in the mouth of
the intended wearer within four weeks of the date of the final
extraction of teeth."

Auth: Sec. 37-1-131, 37-29-201, MCA; IMP, Sec. 37-29-
402, MCA

MAR Notice No. 8-16-35 12-6/27/91
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REASON: The Board is proposing this new rule on inserting
immediate dentures to clarify that the word "initially" means
four weeks from the date of the last extracted tooth. The
public will be protected by the rule because within four
weeks the patient's oral cavity should be healed and the
denturist will not be inserting a denture over an open wound.

"II CERTIFICATE OF HEALTH FOR PARTIAL DENTURE (1) A
three part certificate of health form for all partial dentures
shall be completed by the dentist, the denturist, and
delivered to the patient. The form shall be signed by a
licensed dentist verifying the health of the abutting teeth
and their ability to support a partial denture and a
prescription for the design of a partial denture. One copy of
the form shall be retained in the dentist's permanent patient
file along with the original x-rays. The second copy shall be
signed by the licensed denturist verifying construction and
delivery of the partial in conformance with the dentist's
findings and this copy shall be retained in the permanent
patient file retained by the denturist. The third copy shall
be given to the patient for his or her records. Forms may be
obtained by contacting the board office."

Auth: Sec. 37-1-131, 37-29-201, MCA; IMP, Sec. 37-29-
403, MCA

REASON: The certificate of health requirement will assist the
board in enforcing section 37-29-403, MCA, prior referral
requirements. The rule provides for the use of a three part
form which provides written verification by the Montana
dentist that the patient's abutment teeth are healthy and able
to support a partial. The rule also protects the denturist by
providing him with written evidence that the referral was made
prior to construction and delivery and the patient receives a
copy of the certificate for his/her record. The partial
denture referral is necessary to protect the public from the
risk of undiagnosed periodontal diseases.

5. 1Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Dentistry, Lower Level, Arcade Building, 111 North Jackson,
Helena, Montana 59620-0407, no later than August 8, 1991.

6. Robert P. Verdon, Esg., of Helena, Montana, has bheen
designated to preside over and conduct the hearing.

BOARD OF DENTISTRY
JOHN T. NOONAN, DDS, PRESIDENT

DEPUTY DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, June 17, 1991.

12-6/27/91 MAR Notice No. 8-16-35
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BEFORE THE BOARD OF DENTISTRY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment, adoption and repeal ) PROPOSED AMENDMENT, ADOPTION
of rules pertaining to the ) AND REPEAI. OF RULES PERTAINING
practice of dentistry )} TO THE PRACTICE OF DENTISTRY

TO: All Interested Persons:

1. On August 8, 1991, at 1:30 p.m.,, a public hearing
will be held in the Rimini Room, Park Plaza, Helena, Montana,
to consider the proposed amendment of ARM 8.16.401, 402, 408,
602, 605, 607, 701, 706, 707, 708, 709, 720, 722, B06; repeal
ARM 8.16.403, 407, 501 through 509, 603, 704, 710 through
718, 721, 802 and 803; and adoption of new rules I through
VII.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"8, R S (1) The state of
Montana will accept all candidates who are graduates of dental
schools that have been accredited by the commission on
recreditation-of-the-kmeriecan dental asseciatien accreditation
(goge) . "

Auth: Sec. 37-1-131, 37-4-205, MCA; IMP, Sec. 37-4-302,
MCA

REASON: The proposed amendment simply corrects the name of
the accrediting commission of the American Dental Association
which is the Commission on Dental Accreditation (CODA).

" . N s T (1) through (7)(d) will
remain the same.

(e) a recent photograph of the applicant; and

(f) upon successtul completion of the examination, a
licensure feer; and

co S, u t a former licenses held in

othexr states or territorjes."

Auth: 37-1-131, 37-4-205, 37-4-301, MCA; IMP, Sec. 37-4-
301, MCA

REASON: This proposed amendment adds the requirement of
filing copies of current and former dental licenses to the
list of supporting documents to be filed with the dental
application. This additional requirement will align the rules
with the statutes.

" 0 (8) A A v TATU
CEN N VE_STATU CE (1) through (b) (iii) will
remain the same.

MAR Notice No. 8-16-36 12-6/27/91
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te)--Any-apptieant-for-active-lkicense-status-whe-proves
operative -conpetence under-this-rele-nust-aise-agree-that-the
board-may-conduet-an-on-stte-practice-review-during-the-first
twe -years-following -their-re-entering-practicer

(d) will remain the same but will be renumbered (c).

te)--submite-a-certifieate-from-a—duly-ticensed-physietan
verifying-that-the-appkicant-is-not-subjest-to-any-advanced
physieat-er-mental-disabitity -whieh-impairs-the-applicantts
abtiity-to-perform-the-physical-tasks-required-by-practice-of
the-professten;-or-impairs -the-applicantlas-judgment-as-to
rendep-it-impossible-for-the-apptieant -to-effietently-and
competently-prasticer-which-may-ineiundes

¢ty ——--paratytie-malfunctions

fiEy-—-viston-impairment,

thbEy--senitityr

frv)y---artheieis:

tvy———MrSrr-M:Drp-Parkinsonts

¢viy-——ar-any-other-disease-or-condition-that-tmpairs
ability-to-practice-in-an-effictent-and-conpetent-mannerr

¢£y (d) presents evidence of having previously fulfilled
the licensure requirements of the Montana state board of
dentistrys,

tg)r--submits -sueh-other -information-that -the-board-or-its
statf-deems -necessary o ~fully —evaluate-the-appiications"

Auth: Sec. 37~4-205, 37-4-307, MCA; IMP, Sec. 37-4-307,

MCA

REASQN: The Board is proposing to delete (1) (c), (e) and (g)
because these requirements for an on-site practice review,
physician verification of no advanced physical or mental
disabilities, and other such information as the Board deems
necessary are improper extensions of authority.

w W,
t1)y--Seetion-37—4—401-MCk-requires-and
avthorires-the-poard-of -dentistry-to-define -y -rale-what-shaltl
eonstitute-allowable-functions -in-the-practice-of-dentad
hygiener

ta)y~-Likewise-section~-37—4-408r-MEk-so-authorines-the
board-regarding-atlowable-funetions-in-the-practice-of dental
assistant -—-Phe-following -subsections-delineate-those
functions-which-the-board -wiltl-pernit-for-the -hygienist-and
for-the-assistantr

(2) and (3) will remain the same but will be renumbered
(1) and (2).

(a) will remain the same.

(b) root planing and soft tissue currettage, and

(¢) monitoring a patient who has been prescribed and
administered nitrous oxide by a licensed dentists; and

i i o tis admin e

oca s ti en

(4) will remain the same but will be renumbered (3).

(a) through (m) will remain the same.

(5) will remain the same but will be renumbered (4).

(a) through (n) will remain the same.

(o) coronal polishing of teeth only in preparation for
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placement of orthodontic brackets and bandsr-eor-at-the
direction-of-the-dentist -but-not-identified-as;-or-submitped
for-payment-as;-a-prophyiaxisr--ks-used-herein;-teeronal
pelishingi-means-a-procedure -Iinited-to-the -removal-of-placgue
and-stain-from-the exposed -tooth-surfaces -ukiltiring-and
appropriate-potishing-mechanism-and-polishing-agent.

(6) through (11) will remain the same but will be
renumbered (5) through (10).

€12 )~=-Section-37-4-485 -MEA - —exenpts -the ~funetions —of
éenta}-hyg&ene—inseruetien-form»the-supervrsken-reqairementa
where-sueh-instruction-is-given-in-z-publie-or-private
institerion-or-under -x-boaprd-of-hextth-or-in-a-pubtie-eltinie
authorired by -the-board r--Fnherent ~in-the-poaprdls
authoriration-under -this-seetion-is-the-expectation~that-whilte
the —eustonary -supervisopy -relationship-is-net-pegquired;-the
dentist-who-may-pe-responsiple -to-the-instibtution-and-the
hygienist-performing -the-instruction-shalti-meet,-confer-and
review-as-they-may -determine -the -need dietatesr--Further
inherent-in-the-autherization-is-the-obligation-of-the
kygienist-to-comply-with-any-instructions-frem-the-dentist-agy
may-be-derived-Erom-any -such-censultation:

(11) A dental hygienigt shall be exempted from the
direct supervisjon reguirements when the hyqienist provides
instruction in oral hygiene jn a public or private
institution e i ublic ¢linic a

: oy
Hygienists authorized to instruct on oral hygiene in._this
fashion shall meet and confer with the denti s e for
the facility and review cases as the need dj tes. h
hygienist is further respongjble for complyi a
s ist,"

Auth: Sec, 37-1-131, 37-4~205, 37-4-408, MCA; IMP, Sec.
37-4~401, 37~4-405, 37-4-408, MCA

REASON: The Board is proposing to delete subsections (1) and
(a) because the language contained in this section is
meaningless and not necessary. The proposal also will
specifically clarify that a Montana board certified dental
hygienist may administer local anesthetic agents. On October
12, 1990, the Montana Dental Hygienists' Association brought
to the Board's attention the fact that subsection (5) (o) had
been adopted incorrectly 12/22/89. When the Board adopted MAR
Notice 8.16.32 in December, 1989, it did not intend to expand
the orthodontic assistants' function regarding coronal
polishing; however, when the rule was adopted new language "or
at the direction of the dentist" was added which, in effect,
expanded the duty of coronal polishing by orthodontic
assistants upon direction of the dentist and not just for
teeth preparation for placement of orthodontic brackets and
bands. The Board's intent was to allow coronal polishing only
for teeth preparation for placement of orthodontic brackets
and bands. Therefore, the Board is amending this rule to
allow orthodontic assistants to perform coronal polishing only
for teeth preparation for placement of orthodontic brackets
and bands. Lastly, the amendment to subsection (12) changes
interpretative language to specific rule language. This
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section provides for an exemption to direct supervision of the
dental hygienist in a public or private institute, under a
board of health, or in a public clinic. Thus, under general
supervision, a hygienist may be allowed to provide instruction
in oral hygiene in a board authorized facility.

"8,16,605 DENTAL HYGIENIST EXAMINATION (1) through

(6)(e) will remain the same.
s _he i the

states or terrjtorijes;

(f} and (g) will remain the same but will be renumbered
(g) and (h)."

Auth: Sec. 37-1~131, 37-4-205, 37-4-40Z, 37-4-403, MCA;
IMP, Sec. 37-4-402, 37-4-403, 37-4-404, MCA

REASQON: These proposed amendments add the requirement of
filing copies of current and former dental hygiene licenses to
the list of supporting documents to be filed with the dental
hygiene application. This additional requirement will align
the rule with the statute.

"8,16.607 APPLICATION TO CONVERT AN INACTIVE _STATUS
LICENSE TO AN ACTIVE STATUS LICENSE (1) through (b)(iii) will

remain the same.

¢ter--Any -applicant -for-zetive-license-status-who-preves
eperative -competence-under-this-ruie-must-also-agree-thak-the
board-may-eondeet -an-on-site-practice-reviewduring-the-first
two-years-following -their -re—entering -practices

(d) will remain the same but will be renumbered (c).

te)-~-subpivs-a-certificate-from-a-duly-tiwensed-physieaian
verifying-that-the-applticant-is-not-subject-to-any-advaneed
physicak-er-mental-disability-which-impairs-tihe-applkicantis
abiltity-to-perform-the-physieal-tanks-required-by practice-of
the-profession;-or-impairs-the -applicantls-judgment-as-teo
render-it-impossible-for-the-appliieant-to-effieiently-and
competently -practice-which-may-inecluder

i) ~weopapatyeie-natfunetions

tiEp-~-visiteon-tnpairment,

¢ttty -—senilityr

tivy---arehritis;

tr——~-MrSry-MrBr--Parkinsents;

¢tvi)~-—or-any-other-disease -or-condition-that-impainrs
ability-to-practice-in-an-effietent -and -competent-manners

t£#+ (d) presents evidence of having previocusly fulfilled
the licensure requirements of the Montana state board of
dentistrys,

g ~-subnits-such-other-information-that -the-board-er-its
staff-d ¥ ry-to-fulty-evaluvate-the-applications"
Auth: Sec. 37-1-131, 37-4-205, 37-4-406, MCA; IMP, Sec.
37-4-406, MCA

v

REASON: The Board is propesing to delete subsections (1) (c),
(e) and (g) which require an on-site practice review,
physician verification of no advanced physical or mental
disabilities, and other such information as the Board deems
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necessary. These subsections represent improper extensions of
authority.

(1) The dentist's primary obligation ef jip serviee
serving #o the public shall imeiuwude be the delivery of quality
carey jn_a competentdy and timely faghion, within the bounds
of the clinical circumstances presented by the patient.
Quatity -of -eare-shall-be-a-primary-consideration-of -the-dental
practieioners”

Auth: Sec. 37-4-205, 37-4~321, MCA; IMP, Sec. 37-4-321,
MCA

: The proposed amendments to this rule are to
specifically state the dentist's primary obligation shall be
quality care to the public. The rule is currently written in
the form of an opinion.

"$.16.706 CONSULTATION AND REFERRAL (1) Dentists shall
be-obliged-te seek consultation;-if-pessible -whenever-the
welfare-of -patients-will-be-safeguarded-or-advaneed-by
utitizing -those-who-have-spectat-shkitis -knowtedge-and
experience

v an
xperj e Vi the

(2) When a patients visits or are js referred by his
dentist to specialists or consulting dentists for
consultation:

(a) The specialists or consulting dentists upon
completion of their the patiept's care shall return the
patient, unless the patient expressly reveals a different
preference, to the referring dentists, or if none, to the
dentists of record for future care.

(b) will remain the same."

Auth: Sec. 37-4-205, 37-4-321, MCA; IMP, Sec. 37-4-321,
MCA

REASON: Current rule language states an opinion of the Board.
Therefore, the Board is proposing to amend the language to
specifically state that dentists shall seek consultations when
the patient will benefit.

"8.16.707 RESTRICTION ON USE OF AUXILIARY PERSONNEL

(1) Dentists shall be-ebliged-to-pretect-the-kealth-of
their-pabient by -onty-assigning-be-gqualified-auniliaries-those
dubies-which-oan-be-tegatly-delegatedr--Pentists-shatl-be
further-obliged - -to-presceribe-and -supervise-the -work-ef-ati
aﬂxr&i&ry-persenne}-work}ng—under-thexr-é&reetion-and-eonbrei

;g;;ggn_{ n de au, ia d t or
e sibi a are at no
de d iarj unt jo T=4~ e eq., MCA
and e s In a ti the dentjsts escribe
and supervise the work of all auxiljaries operating under his
ervisjion."
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Auth: Sec. 37-4-205, 37-4~321, MCA; IMP, Sec. 37-4-321,
37-4~405, 37-4-408, MCA

: Current language states an opinion of the Board.
Therefore, the Board is proposing to amend the language to
specifically state that dentists shall not delegate duties
that cannot be delegated to auxiliaries and that they shall
prescribe and supervise the work of all auxiliaries operating
under his supervision.

" o

(1) bDentists-shall-be-obliged-te-report-te-the
apprepriate-reviewing -ageney-instances-of gross-andjer
esontinual-fauity-treatment-by-other-dentisty ~-Ff-there-is
evidenece-of -such-treatment-the-patient -should-be-informed -
Pentists-shatl-pe-obiiged-to-refrain-from-—comenting
disparagingly -without-justifieation-about -the-services-of
other-dentistsr--Pentists -may-provide —expert-testineny-wvhen
that-testimony -ts-essentiat-to-a-just-and-fair-disposition-of
a~jadieral-op-adninistrative-acktieonr Dentists shall report to
the board or to a peer review network instances of grogs

Auth: Sec. 37~4-205, 37~4-321, MCA; IMP, Sec. 37-4-321,
MCA

REASQN: Current language states an opinion of the Board.
Therefore, the Board is proposing to amend the language to
specifically state that dentists shall report to the state
board or peer review network instances of gross mistreatment.

“8.16.709 REBATE AND SPLIT FEES (1) Dentists shall net
aceept-or-tender -Yrebatest-or-tapiivt-feest refrain from
(o] 3 L] L] " "

L]

(oo} .
Auth: Sec. 37-4=205, 37-4-321, MCA; IMP, Sec. 37-4-321,

MCA

REASON: The Beoard is proposing to amend this rule because
current language is in the form of a Board opinion.

"8.16,720 STANDARDS FOR MULTIPLE-SPEGIALTY ANNOUNCEMENTS

(1) will remain the same.

2} --Dentists -who -conpleted-their -advance —edueation-in
pregrams -tisted-by-the -couneil-on-dental-education-prior-te
the -inittation-of-the -acereditation-process —in-136%-and -who
are-eurrently~ethieally-announeing-as-a-speciatist-in-the
recognized -area-may -announce -in-additional -areas -provided-they
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are-educrtionatly-qualkified-op-are-certified-diplomares-in
each-arex-for-wiich-they -wish-to-announeer~-Bocumentation-of
suecessful-completion—of-the ~educational-progranésr-musk-be
submnitted-to-the-appropriate-constituent-societyr--the
docurentation-must-aasure-that -the-duration-of-the-pregramts)
b -aminipum-of -2 -years -except -fop-oral-and-nartilofaetal
suprgery-whieh-nust -have-been-a-minimmm-of ~3-years-in
durations"

Auth: Sec. 37-4-205, 37-4-321, MCA; IMP, Sec. 37-4-321,
MCA

: The Board is proposing to delete subsection (2)
because general standards for announcing specialties is
already covered in ARM 8.16.719 and 37-4-502, MCA.

"8,16.722 UNPROFESSIONAL CONDUCT (1) through (1)(v) will
remain the same.

s of all
dental auxiliaries ip regard to patient care;
{x) _engaging ip fa i v ing as
defined by ARM §,16.501, et geq.; and
{v¥) violating the requlations concerning the
in T "

Auth: Sec. 37-4-205, 37-4-321, 37-4-405, MCA; IMP, Sec.
37-4-321, 37-4-405, MCA

REASON: The Board is proposing these amendments to expand
grounds for unprofessional conduct and to align the rule with
appropriate statutes,

"9,16.806 REQUEST FOR HEARING (1) The applicant or
licensee is entitled to a hearing before the board which is
requasted by depositing in the mail 20 30 days after receipt
of notice, a certified letter addressed to the department and
containing such request."

Auth: Sec. 37-1-136, 37-1-137, 37-4-205, MCA; IMP, Sec.
37-1~136, 37-1-137, MCA

REASQN: The Board proposes to amend 20 days to 30 days simply
to extend the time frame for requesting a hearing before the
Board.

3. The rules proposed for repeal can be found at pages
8-504 through 520, and 8-525 of the Administrative Rules of
Montana.

The Board is proposing to repeal ARM 8.16.403 because
it is repetitive of ARM 8,16.405 Fee Schedule and serves no
real purpose - Auth: Sec, 37-1-~134, MCA; IMP, Sec. 37-4-202,
MCA; B8.16.407 because identification of dentures is already
required by 37-4-503, MCA, and requiring that the dentist
permanently place his license number in the denture is an
improper extension of authority - Auth: Sec. 37-4-205, IMP,
Sec. 37-4-205, 37-4-503, MCA; 8.16.501 through 8.16.509
because the rules are interpretative rules and are vague,
ambiguous and in some cases an improper extension of
authority - Auth: Sec. 37-4-205, IMP, Sec. 37-4-322, MCA

ARM 8.16.603 is being proposed for repeal because all
board meetings are open to the public and anyone may attend
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the open meetings. This rule is unnecessary - Auth: Sec. 37-
4-202, MCA; IMP, Sec. 2-3-103, MCA.

The Board is also proposing to repeal ARM 8.16.704
because the rule is repetitive of ARM 8.16.722 - acts
constituting unprofessional conduct, Auth: Sec, 37-4-205, 37-
4-321, MCA, IMP, Sec. 37-4-321, MCA; 8.16.710 because current
language states an opinion of the Board and implies continuing
education is required when in fact it is not; 8.16.711 because
membership requirement in any association is an improper
extension of authority; 8.16.712 because limiting or
controlling research and development is an improper extension
of authority; 8.16,713 because failure to exercise due regard
for the safety, health, and welfare of a patient constitutes
unprofessional conduct as defined in ARM 8.16.722 - Auth: Sec.
37-4-205, 37-4~321, MCA, IMP, Sec. 37-4-321, MCA.

ARM 8.16.714 is being proposed for repeal because state
Board regulation of patents and copyrights is an improper
extension of authority - Auth: Sec. 37-4-205, 37-4-321, MCA;
IMP, Sec. 37-4-321, MCA.

The Board is proposing to repeal ARM 8.16.715 through
8.16.718 because they conflict with the advertising
restrictions as authorized by 37-4-502, MCA. In addition to
advertising reqgulation by the board as allowed by 36-4~502,
the Board is proposing new advertising rules in this notice
similar to those that have been approved by the Federal Trade
Commission - Auth: Sec. 37-4-205, 37-4-321, MCA; IMP, Sec. 37-
4~321, MCA.

ARM 8.16.721 is being proposed for repeal because general
practitioner announcement of services is already covered by
ARM 8.16.719 and 37-4-502, MCA - Auth: Sec. 37-4-205, 37-4-
321, MCA; IMP, Sec. 37~4-321, MCA.

Also proposed for repeal are ARM 8.16.802 and 8.16.803
because the existing rule on license probation and reprimand
or censure of a licensee poses conflicts with the
unprofessional conduct rules as established by the Board.

Also the existing rules are vague and are somewhat repetitious
of 37-4-321, MCA - Auth: Sec. 37-1-136, 37-4-205, MCA; IMP,
Sec. 37-1-136.

4. The proposed new rules will read as follows:

"1 __POLICY (1) The lack of sophistication by many
persons concerning dental services, the importance of the
interests affected by the selection of a dentist and the
foreseeable consequences of unrestricted advertisement by
dentists, which is recognized to pose distinct possibjlities
for deception, require that dentists take special care to
avoid misleading the public about the services they provide.
The benefits of advertising depend upon its reliability and
accuracy. Because advertising by dentists is calculated and
not spontaneocus, the imposition of reasonable regulation to
foster compliance with appropriate standards serves the public
interest without impeding the flow of useful, meaningful, and
relevant information to the public."

Auth: Sec. 37-4-205, MCA; IMP, Sec. 37-4-322, MCA
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"II DEFINITIONS The following definitions apply for
purposes of these regulations governing the practice of
advertising as well as regarding the rules of professional
conduct:

(1) “Advertisement" is any communication made or
disseminated to the public in any manner designed to attract
public attention to the practice of a dentist who is licensed
to practice dentistry in Montana;

(2) "“Licensee" is any person holding a license to
practice dentistry in the state of Montana;

(3) "Material fact" is any fact that an ordinary,
reasonable, and prudent person would need to know or rely upon
in making an informed decision concerning dental care or the
selection of a dentist to serve his or her particular needs;

(4) "Bait and switch advertising™ is an alluring but
insincere offer to sell a product or provide a service that
the advertiser, in truth, does not intend or want to sell and
which is designed to switch the consumer from purchasing the
advertised product or service to another product or service,
usually at a higher fee or on a basis more advantageous to the
advertiser;

(5) "Discounted fee" is a fee offered or charged by a
person or organization for any dental product or service that
is less than the fee the person or organization usually offers
or charges for the product or service but does not include
products or services explicitly offered free of charge."

Auth: Sec. 37-4-205, MCA; IMP, Sec. 37-4-322, MCA

" (1) Fixed fees may be advertised
for any service. 1t is presumed, however, that unless
otherwise stated in the advertisement that a fixed fee for a
service shall include the cost of all professionally
recognized components within generally accepted standards that
are required to complete the service.

(2) A range of fees may be advertised for services and
the advertisement must disclose the factors used in
determining the actual fee, necessary to prevent deception to
the public.

(3) Discounted fees may be advertised if the discounted
fee is actually lower than the licensee's customary or normal
fee charged for the service and the licensee provides the same
quality and components of service and material that he or she
provides at the normal, nondiscounted fee for that same
service.

(4) Related services that may be required in conjunction
with the advertised services for which additional fees will be
charged must be identified in any advertisement.

(5) Advertised fees shall be honored for those seeking
the advertised services during the entire time period stated
in the advertisement whether or not the services are actually
rendered or completed within that time. If there is no time
period stated in the advertisement of fees, the advertised fee
shall be honored for 30 days from the last day of publication
or until the next scheduled publication, whichever is later."

Auth: Sec. 37-4-205, MCA; IMP, Sec. 37-4-322, MCA

MAR Notice No. 8-16-36 12+6/27/91



~952-

"Iv_ ADVERTISING CONTENT The following acts or omissions
in the context of advertisement by any licensee shall
constitute unethical and unprofessional conduct and shall
subject the licensee to disciplinary action pursuant to
section 37-4-321, MCA, and ARM 8.16.701, et seq.:

(1) Claims that the services performed, personnel
employed, materials or office equipment used are
professionally superior to that which is ordinarily preformed
or used, or that convey the message that one licensee is
better than another when superiority of services, personnel,
materials or equipment cannot be substantiatgd.

(2) The misleading use of an unearned or non-health
degree in any advertisement.

(3) Promotion of a professional service that the
licensee knows or should know is beyond the licensee's ability
to perform.

(4) VUse of advertising techniques that intimidate, exert
undue pressure or undue influence over a prospective patient.

(5) Any appeal to an individual's anxiety in an
excessive or unfair manner.

(6) Use of personal testimonials attesting to a
licensee's competence in service or treatment that is not
reasonably verifiable.

(7) Use of statistical data or other information based
on past performances or other prediction of future services
that creates an unjustified expectation about results that the
licensee can achieve.

(8) Communication of personally identifiable facts,
data, or information about a patient without first obtaining
patient consent.

(9) Any misrepresentation of a material fact.

(10) Knowingly suppressing, omitting, or concealing any
material fact or law without which the advertisement would be
deceptive or misleading.

(11) Making statements concerning the henefits or other
attributes of dental products or services involving
significant risks without including an assessment of the
safety and efficiencies of the products or services as well as
detailing the availability of alternatives, if any, and if
needed to avoid deception, an assessment of the benefits or
other attributes of those alternatives.

(12) Any communication that creates an unjustified
expectation concerning the potential results of any dental
treatment.

(13) Failure to comply with the rules governing
advertisement of dental fees and services, specialty
advertisement and advertising records.

(14) The use of "bait and switch" advertisements. In
investigating complaints of "bait and switch" advertising, the
board may require the licensee to furnish to the board or its
representative data or other evidence pertaining to sales made
at the advertised fee as well as other sales.

(15) Misrepresentation of a licensee's credentials,
training, experience or ability.

(16) Failure to include the corporation, partnership or
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individual licensee's name and address and telephone number in
any advertisement. Any dental corporation, partnership or
asgociation that advertises by use of a trade name or
otherwise fails to list all licensees practicing at a
particular location shall provide a list of all licensees
practicing at that location upon request and. conspicuously
display in the licensee's office a directory listing all
licensees practicing at that location.

(17) Failure to disclose providing compensation or other
consideration to representatives of the press, radio,
television or other medium in return for any advertisement
unless the nature, format or medium of such advertisement
makes the fact of compensation or consideration evident.

(18) Use of the name of any licensee formerly practicing
at or assoclated with any advertised location more than 30
days after that licensee has left the practice. This rule
shall not apply to a retired or deceased former associate who
practiced dentistry in association with one or more of the
present occupants if the status of the former associate is
disclosed in any advertisement or sign.

(19) Stating or implying that a certain licensee
provides all services when any such services are performed by
another licensee.

(20) Directly or indirectly offering, giving, receiving,
or agreeing to receive any fee or other consideration to or
from a third party for the referral of a patient in connection
with the performance of professional services."

Auth: Sec., 37-4-205, MCA; IMP, Sec. 37-4-322, MCA

"y _SPECIALTY ADVERTISING (1) The special areas of
dental practice approved by the American dental association
and the designation for ethical specialty announcement
limitation of practice are:

(a) dental public health;

(b) endodontics;

{(c) oral pathology;

(d) oral and maxillofacial surgery;

(e} orthodontics;

(f) pedodontics (dentistry for children);

(g) periodontics; and

(h) prosthodontics.

(2) A licensee may not advertise using the terms
“"specialist®, "specializing® or "practice limjited to" unless
the licensee has met the board standards for specialization as
set forth in ARM 8.16.719 and 8.16.720 and the branch of
dentistry advertised as a specialty branch of dentistry is
sanctioned as a specialty branch of dentistry by (1) above.

(3) A licensee who possesses a verifiable combination of
education and experience is not prohibited from including in
his practice one or more branches of dentistry. Any
advertisement of such practice shall not make use of the terms
"specialty", "specializing", "specialist" or "practice limited
to" and must contain the statement "the services are being
performed or provided by a general dentist," or words to that
effect, and such statement must appear or be expressed in the
advertisement as conspicuously as the branch of dentistry
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advertised."
Auth: Sec. 37-4-205, MCA; IMP, Sec. 37-4-322, MCA

"Vl ADVERTISING RECORDS AND RESPONSIBILITY (1) Each
licensee who is a principal partner, or officer of a firm or
entity identified in any advertisement, is jointly and
severally responsible for the form and content of any
advertisement; This provision also shall include any licensed
professional ‘employees acting as an agent of such firm or
entity.

(2) All advertisements are presumed to have heen
approved by the licensee named therein.

(3) A recording of every advertisement communicated by
electronic media and a copy of every advertisement
communicated by print media, as well as a copy of any other
form of advertisement, indicating the date, place and duration
of the advertisement shall be retained by the licensee for a
period of two years from the last date of broadcast or
publication and shall be made available to the board or its
representative upon regquest.

(4) wWhen placing advertising, the licensee must possess
such information which, when produced, would substantiate the
truthfulness of any assertion or representation of material
fact made in the advertisement."

Auth: Sec. 37-4-205, MCA; IMP, Sec. 37-4-322, MCA

"YII _SEVERABILITY It is hereby declared that the
sections, clauses, sentences and partse of these rules are
severable, are not matters of mutual essential inducement, and
any of them shall be rescinded if these rules would otherwise
be unconstitutional or ineffective. If any one or more
sections, clauses, sentences or parts shall for any reason be
guestioned in any court, and shall be adjudged
unconstitutional or invalid, such judgment shall not affect,
impair or invalidate the remaining provisions thereof, but
shall be confined in its operation to the specific provision
or provisions so held unconstitutional or invalid, and the
inapplicability or invalidity of any section, clause, sentence
or part in any one or more instances shall not be taken to
atfect or prejudice in any way its applicability or validity
in any other instance."

Auth: Sec. 37-4-205, MCA; IMP, 37-4-322, MCA

REASON: These new rules permit public access to a wider range
of truthful jinformation about the availability of dental
services, The new rules will stimulate competition among
dentists, and, in the process, improve the efficiency with
which dental services are delivered, while protecting the
public from deceptive advertising. These proposed rules are
similar to rules that have been approved by the Federal Trade
Commission.

5. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Dentistry, Lower Level, Arcade Building, 111 North Jackson,
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Helena, Montana 59620-0407, no later than August 8, 1991.
6. Robert P. Verdon, Esqg., of Helena, Montana, has been
designated to preside over and conduct the hearing.

BOARD OF DENTISTRY
JOHN T. NOONAN, DDS, PRESIDENT

BY %;
ANDY POOL. DEPUTY DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, June 17, 1991,
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption of ) NOTICE OF PUBLIC HEARING
new rules I through XXVI dealing ) FOR PROPOSED ADOFTION
with licensing for specialty ) OF NEW RULES
residential mental health service )

(Licensing & Certificaticn)
To: All Interested Persons

1. on August 26, 1991, at 9:00 a.m., the Department will
hold a public hearing in Room €209 of the Cogswell Building,
1400 Broadway, Helena, Montana, to consider the adoption of the
above-captioned rules, which establish licensure standards for
a new class of health care facility offering mental health
services to those afflicted with addictive disorders.

2. The proposed rules do not replace or medify any
section currently found in the Administrative Rules of Montana.
3. The rules, as proposed, appear as follows:

RULE I SPECIALTY MENTAL HEALTH FACILITY--APPLICATION OF
OTHER RULES (1) To the extent that other licensure rules in
this chapter conflict with the terms of [Rules II through
XXVI}, the terms of [Rules Il through XXVI] will apply to
specialty mental health facilities.

AUTH: 50-5~103, MCA; IMP: 50~5-103, MCA

RULE II _SPECIALTY MENTAL _HEALTH FACILITY--DEFINITIONS

(1) As used in [Rules I through XXVI], the fellowi
definitions apply:

(a} "Specialty mental health facility" means a health
care facility that provides specialty mental health services
in a residential setting to patients with mental health condi-
tions associated with addiction and may include a specialty
unit attached to another type of licensed health care facility.

(b) "Addiction" means habituation, and psychological
dependence upon a substance or behavior for the purpose of
achieving euphoria or temporary relief from painful stimuli,
whether or not the stimuli are internal or external in origin.
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

RULE IIX SPECIALTY MENTAL HEALTH FACILITY--REQUIRED
TREATMENT SERVICES (1) A specialty mental health facility
must:

(a) Provide an individually planned regime of 24-hour
professionally directed evaluation, care, and treatment for
each patient with mental health conditions assoclated with
addiction that it serves, pursuant to a defined set of written
policies and procedures;
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(b) Have permanent facilities that include, at least,
inpatient beds;

(c} Utilize a multi-disciplinary staff appropriate and
sufficient to care for patients whose emotional/behavioral
problems are severe enough to require residential services; and

(d) Provide 24-hour observation to residents, and have
medical monitoring and treatment available to them on a 24-
hour basis.

AUTH: 50-5-103, MCA; IMP: ©50-5-103, MCA

RULE_IV _SPECIALTY MENTAI, HEALTH FACILFITY--PROHIBITIONS

(1) A specialty mental health facility may not admit as
a patient any person who:

(a) does not voluntarily seek admission;

(b) requires physical or chemical restraints;

(c) 1is non-ambulatory or bedridden;

(d) may have impaired judgement or is incapable of appro-
priate physical action for self-preservation under emergency
conditions;

(e) requires a medication regime to orient him or her to
reality, or for stabilization or any other purpose related to
behavior modification;

(f) reguires intensive supervision or specialized thera-
peutic¢c interaction;

(g) requires a treatment that focuses on management of
a psychiatric condition that may endanger the person, facility
staff, or others;

(h) requires electro-convulsive therapy;

(i) requires a locked environment; or

(j) reguires treatment for a mental health condition
other than one associated with an addiction related to eating
disorders, gambling, or sexual behavior.

AUTH: 50-~5-103, MCA; IMP: 50-%-103, MCA

RULE Vv SPECIALTY MENTAL HEALTH FACILITY-~ORGANIZATIONAL
STRUCTURE; GOVERNING BODY (1) A specialty mental health fa-
cility must have a governing body that is legally responsible
for the conduct of the facility and that:

(a) Ensures that the medical and professional staff of
the facility: '

(1) are appointed by the governing body to the medical
staff after the governing body considers the recommendations
of the existing members of the medical staff;

(ii) bhave bylaws and written policies that are approved
by the governing body;

(iii) are accountable to the governing body for the qual-
ity of care provided to patients; and

(iv) are selected“wn the basis of individual character,
competence, training, experience, judgment, and professional
qualifications according to the specific areas in which they
are to provide medical treatment.

(b) Appoints a chief executive officer who is responsible
for managing the facility.

(¢) In accordance with a written policy ensures that:
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(i) Every patient is under the care of a psychiatrist;
and

(ii) Whenever a patient is admitted to the facility, the
admission procedures reguired by [Rule XI) are followed.

(d) Prepares, adopts, reviews, and updates annually an
overall institutional plan that includes the following:

(i) a system of financial management and accountability;
and

(ii) a system that assures that members of the governing
body and appropriate administrative and professional staff have
adequate and comprehensive liability insurance.

(e) Maintains a list of all contracted services, includ-
ing the scope and nature of the services provided, and ensures
that a contractor providing services to the facility:

(i) furnishes services that permit the facility, includ-
ing the contracted services, to comply with all applicable
licensure standards; and

(ii) provides the services in a safe and effective manner
that will ensure that a patient may be able to return to a
community setting as soon as possible.

(f}) Ensures that the medical and nursing staff of the
facility are licensed, certified, or registered in accordance
with Montana law and rules and that each staff member provides
health services within the scope of his or her license, cer-
tification, or registration.

AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

RULE V1 SPECIALTY MENTAL HEALTH FACILITY--~MEDICAL AND
PROFESSION STAFF (1) A specialty mental health facility

must:

(a) Have a single, organized professional staff with
overall responsibility for the quality of all clinical care
provided to patients and the professional practices of its
members;

(k) Employ or contract with the numbers of qualified
professional and support staff necessary to adequately evaluate
patients; formulate written, individualized, and comprehensive
treatment plans; provide active treatment measures; and engage
in discharge planning.

(c) Ensure that the medical staff adopts and enforces
bylaws approved by the governing body that include:

(i) a description of the qualifications a medical and
professional staff candidate must meet in order to be recom-
mended to the governing body for appointment;

(i1) a statement of the duties and privileges of each
category of medical and professional staff,

(iii) a requirement that a physical examination be made
and medical history taken of a patient by a member of the
medical staff no more than 7 days before or 24 hours after the
patient's admission to the facility.

(d) Ensure that the medical staff includes at least onc
Montana-licensed psychiatrist.

(e) Ensure that a staff psychiatrist does the following:

(i) Provides medical direction for the facility's resi-
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dential mental health care activities and consultation for,
and medical supervision of, non-physician health care staff;
and

(ii) Reviews and signs the records of each patient ad-
mitted by a physician or nen-physician health care staff no
later than 24 hours after admittance to the facility.
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

RULE VII SPECIALTY MENTAL HEALTH FACILITY--NURSING SER-
VICES (1) A specialty mental health facility must provide
24-hour nursing services and meet the following standards:

(a} The director of nursing services must be a licensed
‘registered nurse and must:

(i) determine the types and numbers of nursing personnel
and staff necessary to provide nursing care; and

(ii) schedule adequate numbers of licensed registered
nurses, licensed practical nurses, and other personnel to
provide nursing care as needed.

(b} A registered nurse must be on duty at least 8 hours
per day, and the director of nursing or another registered
nurse designated as the director's alternate must be on call
and available within 20 minutes at all times.

(c) The nursing service must have a procedure to ensure
that all nursing personnel have valid and current nursing
licenses.

(d) The nursing staff must develop and keep current a
nursing care plan for each patient when a pursing care plan is
required.

(e) Upon admission of a patient to the facility, a regis-
tered nurse must assign the nursing care of that patient to
other nursing personnel in accordance with the patient's needs
and the specialized gqualifications and competence of the nurs-
ing staff available.

(f) All drugs and biologicals must be administered by,
or under the supervision of, nursing or other personnel in
accordance with federal and state law and rules, including
applicable licensing reguirements, and in accordance with
medical staff policies and procedures which have been approved
by the governing body.

(g) Each order for drugs and biologicals must be consis-
tent with federal and state law and be in writing and signed
by the practitioner who is both responsible for the care of the
patient and legally authorized to prescribe.

(h) When an oral or telephonically-transmitted order must
be used, it must be:

(1) accepted only by personnel that are authorized te do
80 by the medical staff policies and procedures, consistent
with federal and state law; and

(ii) signed or initialed by the prescribing practitioner
as soon as possible and in conformity with state and federal
law.

(i) The facility must adopt a procedure for reporting to
the attending practitioner adverse drug reactions and errors
in administration of drugs.
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AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

RULE VIII SPECIALTY MENTAL HEALTH FACILITY--ADMINISTRATOR

(1) A specialty mental health facility must have an
administrator who has formal training and/or experience which
demonstrates an ability to perform the functions and duties
required by these licensure rules.

(2) The facility must ensure that the administrator is
on the premises the number of hours necessary to manage and
administer the facility in compliance with these licensure
rules.

AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

RULFE_1X _SPECIALTY MENTAL HEALTH FACILITY--PHARMACRUTTCAL

(1) A specialty mental health facility must have

pharmaceutical services that meet the needs of the patients and

include either a pharmacy directed by a registered pharmacist

or a drug storage area under the supervision of a consulting

pharmacist who develops, supervises, and coordinates all the
facility's pharmacy services.

(2) The facility must ensure that:

(a) The pharmacy or drug storage area is administered in
accordance with accepted professional principles.

(b) When a pharmacist is not available, drugs and biolcg-
icals are removed from the pharmacy or storage area solely by
the personnel designated in writing in medical staff and phar-
maceutical services policies, and in a manner consistent with
federal and state law.

(c) All compounding, packaging, and dispensing of drugs
and biologicals is under the supervision of a pharmacist and
performed in a manner consistent with federal and state law and
rules.

{d) Drugs and biologicals are kept in a locked storage
area.

(e) oOutdated, mislabeled, or otherwise unusable drugs and
biologicals are removed from the facility and destroyed.

(f) Drug administration errors, adverse reactions, and
incompatibilities are immediately reported to the attending
practitioner.

AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

RULE X SPECIALTY MENTA ALTH FACILITY--TREATMENT TEAM
(1) A specialty mental health facility must have a multi-
disciplinary treatment team supervised and directed by the
admitting psychiatrist, and consisting of individuals licensed,
registered, or certified in the professional disciplines ap-
propriate to the condition of each patient,
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

RULE XI SPECIA MENT ALTH FA ILITY--ADMISSION
PROCEDURES (1) A specialty mental health facility must devel-
op, maintain, and implement admission procedures designed to
ensure that no c¢lient is admitted prior to the facility's
determination of its ability to meet the needs cof the client
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based on an appraisal of the client's individual service needs.

(2) The facility must assign a licensed psychiatrist to
admit all patients according to a defined set of admission
criteria based upon the Diagnostic and Statistical Manual ITI-
R (DSM III-R) of the American Psychiatric Association and may
admit patients whose mental health conditions are associated
with addictions related to eating disorders, gambling, or
sexual behavior.

(3) Whenever a patient is admitted to the facility by a
physician other than a psychiatrist, the facility must assure
that the physician consults with the facility psychiatrist, by
phone or otherwise, within 12 hours after admission and that
a written notation of that consultation and the psychiatrist
approval of the admission for a mental health condition or
suspected mental health condition is made and kept in the
patient's records.

(4) FEach patient must receive a psychiatric evaluation
that must be completed within 60 hours of admission; include
a medical history; contain a record of mental status; note the
onset of illness and the circumstances leading to admission;
describe attitudes and behavior; estimate intellectual func-~
tioning, and orientation; and include an inventory of the
patient's assets in desc¢riptive rather than interpretive fash-
ion.

(5) When indicated, a complete neurological examination
must be c¢onducted within 72 hours of admission.

(6) A licensed physician must conduct a physical examina-
tion of each patient within 24 hours after or 7 days prior to
that patient's admission.

(7) The department hereby incorporates by reference the
DSM III-R of the American Psychiatric Association, which con-
tains descriptions of various diagnoses of mental disorders.
A copy of each manual may be obtained from the American Psychi-
atric Association, 1700 18th Street NW, Washington, D.C. 20009.
AUTH: 50-5~-103, MCA; IMP: 50-5-103, MCA

RULE XIT SPECIALTY MENTAL HEALTH FACILITY--CLINICAL
PROGRAM (1) Each patient must have an individual comprehen-
sive treatment plan that must be based on an inventory of the
patient's strengths and disabilities or mental impairment as
defined by the multi-disciplinary treatment team and approved
by the evaluating psychiatrist,

(2) A multi-disciplinary treatment team must provide:

(a) daily c¢linical services to each patient to assess and
treat the person's individual needs, services including appro-
priate medical, psychological, and health education services;
and

(b) individual, family and group counseling.

AUTH: 50~-5-103, MCA; IMP: 50+5-103, MCA

RULE_XTJI

RULE_XITT SPECIALTY MENTAL HEALTH FACILITY--STAFF DEVEL-
OPMENT (1) A staff development program must be provided for
adninistrative, professional, and support personnel, and must
be supervised and directed by a staff committee or qualified
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person. .
AUTH: 50-5-103, MCA; IMP: ~50-5-103, MCA

RULE XIV SPECIALTY MENTAL HEALTH FACILITY--FOOD AND
DIETETIC SERVICES (1) A specialty mental health facility must
have dietary services that are directed and staffed by adequate
personnel and meet the following standards:

(a) The facility must assign an employee or contract with
a consultant who is qualified by experience and training as a
food service supervisor to direct the food and dietetic service
and to be responsible for the daily management of the dietary
service.

(b) The facility must utilize a qualified dietitian, on
a full-time, part-time, or consultant basis.

(c) Any therapeutic diet for a patient must be prescribed
by the practitioner responsible for the care of that patient.

(d) Nutritional needs must be met in accordance with
recognized dietary practices and, at a minimum, the recommended
daily dietary allowances established by the Food and Nutrition~
al Board of the National Research Council, National Academy of
Sciences, 8th edition, 1974.

(2) The department hereby incorporates by reference the
recommended daily dietary allowances established by the Feod
and Nutritional Board of the National Research Council, Nation-
al Academy of Sciences, 8th edition, 1974, which set minimum
nutrition requirements for human beings. A copy of the above
dietary allowances may be obtained from the department's Licen-
sing and Certification Bureau, Cogswell Bldg., Helena, Montana
59620 [444-5401].

AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

ULE XV s ALTY MEN LTH FAC TY=-=QUTPATIENT
SERVICES (1) If the specialty mental health facility provides
outpatient services, each outpatient must be examined by a
practitioner and the services must meet the standards contained
in ARM 16.32.355,

(2) The department hereby incorporates by reference ARM
16.32.355, which contains minimum licensure standards for
outpatient facilities. Copies of ARM 16.32.355 may be obtained
from the department's Licensing and Certification Bureau,
Cogswell Bldg., Helena, Montana 59620 [444-5401]).

AUTH: 50-5-103, MCA; IMP: 50-5=103, MCA

RULE _XVI SPECIALTY.  MENTAL HEALTH FACILITY--MEDICAL
RECORDS (1) A specialty mental health facility must maintain
a medical records system in accordance with written policies
and procedures, as well as meet the following standards:

(a) Employ adeqguate persconnel to ensure prompt and sys-
tematic completion, filing, and retrieval of records.

(b) Create and maintain a record for each person receiv-

ing health care services from the facility that includes, if
applicable:

(i) identification and social data;

(ii) admitting diagnosis;
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(iii) pertinent medical history;

(iv) properly executed consent forms;

(v) reports of physical examinatidns, diagnostic and
laboratory test results, and consultation findings;

(vi) all physician's orders, nurses' notes, and reports
of treatments and medications;

(vii) final diagnosis;

(viii) discharge summary; and

(ix) any other pertinont information necessary to moni-

tor the patient's proqnosls

(¢) =Include in each record the 51gnathres of the physi-
cian or other health care professional authoring the record
entries.

(d) Complete records of a discharged patient within 30
days after the discharge date and include, in addition to the
information cited in (b) above, a recapitulation of the
patient's period of treatment, a recommendation of the appro-
priate follow-up or aftercare services for the patient, and a
brief summary of the patient's medical and mental condition on
discharge.

{e) Have wuwritten policies and procedures ensuring the
confidentiality of patient records, and safeguards against
loss, destruction or unauthorized use, in accordance with
applicable state and fegeral law and including policies and
procedures which:

(i) govern the use and removal of records from the
record storage area;

(ii) specify the conditions under which information may
be released and by whonm;

(iii) specify when the patient's consent is required for
release of information, in accordance with Title 50, chapter
16, part 5, of the Uniform Health Care Information Act.

(f) In addition to the above, adhere to the provisions
of ARM 16.32.308.

(2) The department hereby adopts ané incorporates by
reference ARM 16.32.308, which contains medica)l records re-
quirements for types of health care facilities other than
hospitals. Copies may be obtained from the department's Licen-
sing and Certification Bureau, Cogswell Bldg., Helena, Montana
59620 [444-5401].

AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

RULE _XVII  SPECIALTY MENTAL HEALTH FACILITY=--QUALITY
ASSURANCE (1) The governing body of the facility must ensure
that there is an effective, on-going, facility-wide written
quality assurance program and implementation plan in effect
which ensures and evaluates the quality of the patient care
provided there and which includes the following:

(a) Periodic review, not less than semi-annually, in
order to determine whether utilization of services was appro-
priate, established policies were followed, and any changes are
needed of the following:

(i) the utilization of facility services, including at
least the number of patients served and the volume of services;
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(ii) a representative sample consisting of not less than
10% of both active and closed patient records; and

(iii) the facility's health care policies.

(b) Consideration by the facility's medical staff of the
findings of the evaluation and the taking of subsequent remed-
ial action, if necessary.

(c) Evaluation of all services provided by contractors.

(d) Implementation of a discharge planning program that
facilitates the provision of post-discharge care and:

(i) Ensures that discharge planning for each patient is
initiated in a timely manner; and

(ii) Ensures that each patient, along with the necessary
medical information, is transferred or referred to appropriate
facilities, agencies, or outpatient services, as needed, for
continued, follow-up, or ancillary care.

(e) The taking and documentation of appropriate remedial
action to address deficiencies found through the quality as-
surance program, as well as documentation of the outcome of
the remedial action,

AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

RULE_XVII! SPECIALTY MENTAL HEALTH FACILITY--UTILIZATION
REVIEW (1) A specialty mental health facility must:

(a) Have in effect a utilization review plan to review
services furnished by the facility to patients, both through
contracted services and by members of its medical staff to
patients.

(b) Contract with the state peer review organization
(PRO) or its department-approved equivalent to do the follow-
ing:

(1) certify whether all admissions to the facility were
medically necessary; and

(1i) periodically sample facility cases and review them
to determine the medical necessity of the professional services
furnished, including drugs and biologicals.

AUTH: 50-5-103, MCA; IMP: 50~5-103, MCA

E_XIX SPECIA MENT HEALTH FACILITY-~INFECTION
CONTROL (1) A specialty mental health facility must ensure
that:

(a) the facility has an effective facility-wide infection
control surveillance program developed for the identification,
investigation, prevention and control of nosocomial infections.

(b) the facility has written policies and procedures that
describe the types of surveillance carried out to monitor the
rates of nosocomial infections, the systems used to collect and
analyze data, and the activities carried out to prevent and
control infection.

(c) A staff member is designated as a manager of the
infection control program who has education, training or ex-
perience related to infection control, that facility records
contain documented evidence of the manager's qualifications,
and that the manager participates in continuing educaticn in
the area of infection control.
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(d) A multi-disciplinary committee oversees the program
for surveillance, prevention, and control of infection, a
committee that includes the designated infection control mana-
ger and representatives from the professional staff; adminis-
tration; and housekeeping, laundry, dietary, maintenance and
pharmacy services; and meets whenever the committee members
determine the facility needs such a meeting.

(e} Each department, including housekeeping, laundry,
dietary, maintenance, pharmacy, and nursing/medical, develops
and implements policies and procedures whlch reflect current
and accepted infection control standards of practice, and that
these policies are updated and reviewed annually by the infec-
tion control committee.

AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

RULE XX __SPECIALTY MENT HEALTH FaA ITY--PHYSICAL EN-
VIROMMENT (1) The facility must maintain adequate facilities
for its services, the extent and complexity of facilities being
determined by the services offered.

(2) The facility must be constructed, equipped, and
maintained to protect the health and safety of patients, per-
sonnel, and the public.

(3) The facility must be constructed to prevent vermin
problems.

(4) The facility must be kept clean and free of odors.

(5) Daily housekeeping services must be provided.

(6) Walls, ceilings, floors, and furniture must be kept
clean and in good repair.

(7) Electrical, mechanical, plumbing, and heating systems
must be in good, safe condition.

(8) Facilities, supplies, and equipment must be main-
tained to ensure an acceptable level of safety and gquality.

(9) The facility must establish a written preventative
maintenance program to ensure that all equipment is operative.
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

RULE_XXI SPECIALTY MENTAL HEALTH FACILITY--EMERGENCY
SERVICES (1) The facility must ensure that patients have
access to emergency services and to more intensive levels of
care, including acute psychiatric care, whether or not such
care is provided by the facility.

(2) If emergency medical services or more intensive
psychiatric care are not available within the facility, the
facility must have an agreement with an outside source for
these services to ensure that they are immediately available
to those who may need them.

AUTH: 50-~5-103, MCA; IMP: 50-5-103, MCA

RULE XXII SPECIALTY MENTAL HEALTH FACILITY--ENVIRONMENTAL
CONTROL (1) A specialty mental health facility must be con-
structed and maintained so as to prevent entrance and harborage
of rats, mice, insects, flies or other vermin.

(2) Hand cleansing socap or detergent and individual

towels must be available at each lavatory in the facility. A

MAR Notice No. 16-2-382 12-6/27/91



-966~

waste receptacle must be located near each lavatory.

(3) The facility must develop and follow a written infec-
tion surveillance program describing the procedures that must
be utilized by the entire facility staff in the identification,
investigation, and mitigation of infections acquired in the
facility.

(4) Cleaning devices used for lavatories, toilet bowls,
urinals, showers, or bathtubs may not be used for other pur-
poses, and those utensils used to clean toilets or urinals must
not be allowed to contact other cleaning devices.

AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

H FACILITY--DISASTER

PLAN (1) A specialty mental health facility must develop a
disaster plan in conjunction with other emergency services in
the community which includes a procedure that will be followed
in the event of a natural or man-caused disaster.

AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

LE XXIV S N L (o Y--LAUNDRY AND
BEDDING (1) If a specialty mental health facility processes
its own laundry on the facility site, it must:

(a) Set aside a room for laundry and utilize it solely
for that purpose.

{b) Egquip the laundry with a mechanical washer and dryer
(or additional machines if necessary to handle the laundry
load), handwashing facilities, mechanical ventilation to the
outside, a fresh air supply, and a hot water supply system
which supplies the washer with water of at least 160 degrees
fahrenheit (71 degrees celsius) during each use for 25 minutes,
or, if lower temperatures are used, with chemicals suitable for
low temperature washing.

{(c}) Sort and store soiled laundry in an area separate
from that used to sort and store clean laundry.

(d) Provide well-maintained carts or other c¢ontainers
impervious to moisture to transport laundry, keeping those used
for soiled laundry separate from those used for clean laundry.

(e) Dry all bed linen, towels, and washcloths in a me-
chanical dryer.

(f) Protect c¢lean laundry from contamination.

(g) Ensure that facility staff use hygienic techniques
while handling soiled and clean laundry, including:

(i) covering their clothing while working with soiled
laundry;

(ii) using separate clean covering for their clothes
while handling clean laundry; and

(iii) washing their hands bhoth after working with soiled
laundry and before they handle clean laundry.

(2) The facility must maintain a linen supply adeguate
tolprovide changes of bed and bath linens at appropriate inter-
vals.

AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

RULE XXV SPECIALTY MENTAL HEALTH FACILITY-~LIFE SAEETLY
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be in compliance with the provisions of:

(a) the 1991 National Fire Protection Association (NFPA)
101 Code, Chapter 21, residential occupancy; and

(b) the 1988 Uniform Building, Electrical, and Mechanical
Codes.

(2) The department hereby adopts and incorporates by
reference the 1991 NFPA 101 Code, Chapter 21, residential
occupancy, and the 1988 Uniform Building, Electrical, and
Mechanical Codes, which set national building and safety stan-
dards for various types and uses of buildings. Copies of the
codes may be obtained from the department's Licensing and
Certification Bureau, Cogswell Bldg., Helena, Montana 59620
[444=-5401].

AUTH: 50-5-~103, MCA; IMP: 50-5-103, MCA

RULE _XXVI SPECIALTY MEN FACILITY--PHYSICAL
BLANT (1) Each patient room in a specialty mental health
facility must meet the following standards:

(a) No more than four patients may be housed in a room.

(b) Patient room areas, exclusive of toilet rooms, clos-
ets, lockers, wardrobes, alcoves, or vestibules, must be at
least 100 square feet (9.29 square meters) in single-bed rooms
and 80 square feet (7.43 square meters) per bed in multiple-
bed rooms; minor encroachments, including columns and lavator-
ies, that do not interfere with functions, may be ignored when
determining space requirements for patient rooms.

(c) Multiple-bed rooms must allow a minimum clearance of
3 feet 8 inches (1.12 meters) at the foot of each bed to permit
the passage of eguipment and beds.

(d) Each room must have a window in accordance with
section 7.28A(11) of the Guidelines for Construction and Equip-
ment of Hospital and Medical Facilities (1987 edition) pub-
lished by the American Institute of Architects,

(e) In new construction, handwashing facilities must be
provided.

(f) If a room is renovated and/or modernized, the lava-
tory must be added if it does not already exist, unless, in the
case of a single bed room or a two-bed room, a water closet and
lavatory are provided in a toilet room designed to serve that
room.

(g) Each patient must have access to a toilet room with-
out having to enter the general corridor area.

(h) Each patient must have within his/her room a separate
wardrobe, locker, or closet suitable for hanging full-length
garments and for storing personal effects.

(2) A toilet room must:

(a) serve no more than four beds and not more than two
patient rooms.

(b) contain a water closet and a door that either swings
outward or is double-acting.

(c) contain a lavoratory unless each patient room served
by that toilet contains a lavatory for handwashing.

(3) Service areas must meet the following standards:
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(a) The services noted below must be located in or readi-
ly available to each nursing unit:

(i) Administrative center or nurses' station.

(ii) Nurses' office for floor staff.

(iii) Administrative supplies storage.

(iv) A lavatory for handwashing.

(v) Charting facilities.

(vi) Toilet room(s) for staff.

(vii) gtaff lounge facilities; these may ke on another

floor so long as they are centrally located.

(viii) Closets or cabinet compartments for the personal
effects of nursing personnel; however, coats may be stored in
closets or cabinets on each floor or in a central staff locker
area.,

(ix) Multipurpose room(g) for staff and patient con-
ferences, education, demonstrations, and consultation; such a
room may be on another floor if convenient for regular use and
may serve several nursing units and/or departments,

(x) Examination and treatment room(s), unless all
rooms in the facility are single-bed patient rooms; the room(s)
may serve several nursing units and may be on a different floor
if conveniently located for routine use.

(xi) Clean workroom or clean holding room.

(xii) Sciled workroom.

(xiii) Drug distribution station.

(xiv) Clean linen storage in each nursing unit.

(xv) Nourishment station.

(xvi) An ice machipe in each nursing unit to provide ice
for treatments and nourishment.

(xvii) Equipment storage room.

(xviii) Showers, bathtubs, and sitz baths.

(xix) Emergency equipment storage space.

(xXx) At least two separate social spaces, one appro-
priate for neisy activities and one for gquiet activities.

(xxi) Space for group therapy.

(xxii) Occupational therapy unit.

(b) The size and location of each service area will
depend upon the numbers and types of beds served.

(¢) Identifiable spaces are reguired for each of the
service areas listed in (a) above, but where the area is des-
cribed as a room or office, a separate, enclosed space for the
area is required; otherwise, the described area may be a speci-
fic space in another room or common area.

(d) Each service area may be arranged and located to
serve more than one nursing unit but, unless noted otherwise
in this subsection, at least one of each type of service area
must be provided on each nursing floor.

(e) Examination rooms must have a minimum floor area of
120 square feet (11.2 square meters) excluding space for ves-
tibule, toilets, and closets, and contain a lavatory or sink
equipped for handwashing, storage facilities, and a desk,
counter, or shelf space for writing.

(£) A clean workroom or clean holding recom used nust
contain:
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(i) a work counter and handwashing and storage facilities
if it is used for preparing patient care items.

(ii) storage facilities alone if the room is used only for
storage and holding as part of a system to distribute clean and
sterile supply materials.

(g} A soiled work room must contain:

(i) a clinical sink or equivalent flushing-rim fixture,
a sink equipped for handwashing, a work counter, waste recep-
tacles, and a linen receptacle. Rooms used only for temporary
holding of soiled material need not contain handwashing sinks
or work counters. However, if the flushingvrim sink is omit-
ted, other provisions for disposal or liquid waste at each unit
may be added.

{h) A drug distribution station must:

(i) be made for 24-hour distribution of medications, for
example, by distributing medications from a medicine prepara-
tion room or unit or utilizing a self-contained medicine dis-
pensing unit, or.by another system;

(1i) if a medicine preparation room or unit, be under
visual control of nursing staff; contain a work counter, sink,
refrigerator, and lochﬁp storage for controlled drugs; and have
a minimum area of 50 square feet (4.65 square meters);

(1ii) if a self-contained medicine dispensing unit, be
located at the nurses station, in the clean work room, or in
an alcove.

(iv) have convenient access to handwashing facilities;
handwashing facilities do not include cup-sinks.

(1) Clean linen storage must:

(i) be located either within the clean work room, a
separate closet, or some other distribution system on each
floor that is approved by the department; and

(ii) if a closed cart system is used, be out of the path
of normal traffic, e.qg. in an alcove.

(3) A nourishment station must:

(i) contain a sink, work counter, refrigerator, storage
cabinets, and equipment for serving nourishment between sched-
uled meals;

(ii) include provisions and space for separate temporary
storage of unused and soiled dietary trays not picked up at
meal time; and

(iii) have convenient access to a lavoratory.

(k) Ice-making equipment must:

(i) either be located in the clean work room or at the
nourishment station under staff control; and

(ii) if producing ice for human consumption, be a self-
dispensing ice maker.

(1) Showers, bathtubs, and sitz baths must meet the
following standards: .

(i) Each must be ih an individual room or enclosure that
provides privacy for bathing, drying, and dressing;

{ii) When individual bathing facilities are not provided
in patient rooms, there must be at least one shower and/or
bathtub for each 12 beds or a fraction thereof.

(m) Emergency equipment storage space must meet the

MAR Notice No. 16-2-382 12-6/27/91



-970-

following standards:

(i) The space, such as a cardiopulmonary resuscitation
(CPR) cart, must be under direct control of the nursing staff;

(ii) The space must be directly accessible from the unit
or floor and may serve more than one nursing unit on a floor;

(iii) In addition to separate janitor's closets that may
be required for the exclusive use of specific services, at
least one janitor's clogset per floor must contain a service
sink or receptor and provisions for storage of supplies.

(n) Social spaces:

(1) must contain at least 40 square feet (3.72 square
meters) per patient in their combined area;

(ii) must contain at least 120 square feet (11.1 square
meters) in each; and

(iii) may share space with dining activities.

(o) Group therapy space may be combined with the social
space designated for quiet activities when the treatment unit
accommodates no more than 12 patients, and when the space in
question contains at least 225 square feet (21 square meters)
in an enclosed private area.

{(p) An occupational therapy unit:

(1) must contain 15 square feet (1.39 square meters) of
separate space per patient in a treatment unit for occupational
therapy, with a minimum total area of at least 200 sguare feet
(18.6 sguare meters), whichever is greater;

(ii) must provide handwashing facilities, work counters,
and storage;

(iii) may serve more than one nursing unit; and

(iv) may perform its functions within the noisy activi-
ties area, if at least an additional 10 square feet (0.9 sguare
meters) per patient served is included and the treatment unit
contains less than 12 beds.

(g) One lavoratory may serve the nurses' station, drug
distribution station, and nourishment center so long as it is
convenient to each.

(r) Closets or cabinets for the personal effects of
nursing personnel must be securable and, at a minimum, large
enough for purses and billfolds.

(4) The department hereby adopts and incorporates by
reference section 7.28A(11) of the Guidelines for Construction
and Equipment of Hospital and Medical Facilities (1987 edition)
published by the American Institute of Architects, a manual
which specifies architectural requirements to ensure comfort,
aesthetics, and safety in hospital and medical facilities. A
copy of section 7.28A(11) or the entire manual may be obtained
from the American Institute of Architects Press, 173% Hew York
Avenue NW, Washington, D.C. 20006.

AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

4. The rules proposed to be adeopted are necessary to es-
tablish licensure standards for an essentially new category of
health care fac¢ility offering specialized mental health ser-
vices to persons with addictive disorders, a category for which
the existing mental health facility rule is inappropriate,
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5. Interested persons may submit their data, views, or argu-
ments concerning the proposed rules, either orally or in writ-
ing, at the hearing. Written data, views, or arguments may
also be submitted to Eleanor Parker, Department of Health and
Environmental Sciences, Cogswell Building, Capitol sStation,
Helena, Montana 59620, no later than August 26, 1991.

6. Eleanor Parker of the above address has been designated to
preside over and conduct the hearing.

D% S IVERSD §5 Director i

Certified to the Secretary of State June 17, 1991
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BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

In the Matter of the Adoption ) NOTICE OF PROPOSED AMENDMENT
of Temporary Rules ) AND ADOPTION OF TEMPORARY

on Gambling ) RULES ON GAMBLING
)
)
)

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons.

1. On July 27, 1991, the Department of Justice proposes
to adopt new and amended temporary rules on gambling, adopted
pursuant to sec. 2-4-303(2), MCA, On July 1, 1991, ch. 427,
L.1991, becomes effective. That act generally revises the
public gambling laws of Montana. Among other things, the act:
1) legalizes sports tab games (sections 43 through 45), 2)
substantially changes the statutes governing sports pools
(sectlons 43 through 45), and establishes a license application
processing fee (section 6). The department finds it necessary
to adopt temporary rules in these three areas in order to
implement the statute as nearly as possible to its effective
date.

2. A standard rulemaking process with full public
participation will be initiated prior to the expiration of these
rules,

3. The text of the proposed and amended rules is as
follows (new rules are indicated by roman numerals, amended
rules by three-part arabic numbering):

D NITIO as used throughout this subchapter

the fo ;1 ing definitions apply: (1) "Authorized agent" means
a person, desjdnated by a manufacturer licensed under 23-5-152,
C W] 5 @ e m act or ent. d into_an
a ent w he e o ellin
t er's h
(2) “chance" means _an_opportunjty to participate in a
53 ts
++¥(3) "Master square" means that portion of the sports
pool card in_a traditional, seri myltiple w r
siv t t divided into spaces representing

+he chances purchased by the participants and containing the
name or initials of the participant in the sports pool.

s S spo vents" mea WO mo; sports
\' volvi t me s th termine champion a
rouw co tit such _as tournament a ayof
championship serjes.

2¥(5) "Space“ means one of the smaller sguares into which
the master square is divided, which represents

ap—opportunity-te

a chance in a traditional, series, multiple way, or

progressive sports pool, and which contains the name or initials

of the participant in a sports pool who has purchased that
space.
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"Sponsgor" me le) i ts t
+3+({7) "Sports event" means a game, race, or athletic
contest jnpvolving competitors who are natural persons or
animals,
-(8) "Sports pool" means a gambling activity based on a
sports event s of sport s
wsing a sports pool card
subdivided—into-sapacess for which consideratlon, in money, is
paid by the participant for the a chance to win money or other
item of value.
" [s] " a _boa

" s tab" ans tick a ed 35~
MCA.
1 "S " d t
ts tabs are randomly attac h ufacturer,
" ame" means ambling ente ise as
defined i =5= CA.
AUTH: Sec. 23-5-115, MCA. IMP: Sec. 23-5-503, MCA.
U c OF SPOR (1) A

sports tab game may be conducted only in conjunction with a
single sports event with two competitors. A sponsor may conduct
more than one sports tab game for each event.

(2) A winner or winners of a sports tab game are
determined by matching the appropriate numbers on a
participant's sports tab with the only or 1last digit of
competitor's score at the end of the sports event, and if
designated before the event by the sponsor, at intervals during
the sports event,

(3) Before the sale of any sports tabs in a sports tab
game, the sponsor shall describe the game by prominently
displaying the following information on the sports tab card or
on a board to which the card is attached: v

(a) name of the competitors in the sports event;

(b) date of the sports event;

(c) notification of which competitor's score corresponds
to the first and second numbers on the sports tab;

(d) name of the sponsor;

(e) cost of a sports tab;

(£f) total dollar value of all prizes to be awarded to
winners;

(g) total amount to be retained by the sponsor;

(h) dollar amount or type and value of merchandise to he
awarded to each winner; and

(i) intervals during the sports event for which prizes are
to be awarded, if any.

(4) After sale of the sports tabs begins, the sponsor:

(a) may not cancel the sports tab game or alter the game
in any manner; and

(b) shall award all prizes at the end of the sports event
in accordance with the description redquired under subsection
(3), regardless of whether all tabs on the sports tab card are
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sold to participants before the start of the sports event.
AUTH: Sec. 23-5-115, MCA. IMP: Sec. 23-5-502, MCA.

RULE U A S ;] SPO R

(1) A sponsor may purchase a sports tab card only from a
person licensed under 23-5-152, MCA, as a manufacturer of
gambling devices that are illegal in Montana or the
manufacturer's authorized agent. The sports tab card must
contain a sports tab decal as provided for in [rule VI].

(2) A sponsor may sell sports tabs ortly on a premises
licensed to sell alcoholic beverages for consumption on the
premises.

(3) The total cost of each sports tab on the same sports
tab card must be identical and may not exceed $5. A participant
shall pay cash for the sports tab at the time the tab is
selected,

AUTH: Sec. 23-5-115, MCA. IMP: Sec. 23-5-502, MCA.

RULE_JIII PRIZES (1) For the purposes of this rule,
"cost of the sports tabs" means an amount that is equal to the
amount paid by a participant for a single sports tab multiplied
by 100.

(2) If a prize is awarded for scores attained at a
predetermined interval during a sports event, the value of the
prize awarded at the interval may not exceed the value of the
prize awarded for the score at the end of the event.

(3) Except as provided in subsection (4), a sponsor shall
pay to the winners of a sports tab game at least 90% of the cost
of the sports tabs. The sponsor may retain up to 10% of the
cost of the sports tabs.

(4) The total value of all prizes awarded in a sports pool
may not exceed $500. Prizes must be in cash or merchandise.

(5) If merchandise is awarded, the purchase price paid for
the merchandise is considered to be the value of the prize,
Except as provided in subsection (6), if the value of the
merchandise is less than 90% of the cost of the sports tabs the
difference must be awarded to the winners in cash.

(6) A sponsor who is a nonprofit organization may retain
up to 50% of the cost of the sports tabs if the organization
meets the requirements of 23-5-503, MCA.

(7) All prizes must be available for distribution to
winners immediately at the end of the sports event.

AUTH: Sec. 23-5-115, MCA. IMP: Sec, 23-5-503, MCA.

ULE 1V SPONS E DKEEPING Ul ENTS (1) After a
winning sports tab is submitted to the sponsor and a prize is
awarded, the sponsor shall cancel the tab, by whatever means
chosen, and attach the cancelled tab to the sports tab card or
board. A sports tab that was not sold to a participant must
remain attached to the sports tab card.

(2) The sponsor shall retain a sports tab card or board to
which the card is attached for at least 1 year after the date of
the sports event.

(3) 1f merchandise is awarded as a prize, the sponsor
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shall retain proof of the purchase price of the merchandise for
1 year after the date of the sports event.
AUTH: Sec. 23-5-115, MCA. IMP: Sec. 23-5-503, MCA.

o] [} -
COLLECTION OF TAX (1) A sport tab card used in conducting a
sports tab game in Montana may be sold only by a person licensed
under 23-5-152, MCA, as a manufacturer of gambling devices that
are illegal in Montana or by the manufacturer's authorized
agent.

(2) Before a sports tab card may be sold to a sponsor, the
manufacturer shall:

(a) remove any concealed numbers from the sports tab card
other than those concealed by the 100 sports tabs;

(k) affix a sports tab decal provided by the department on
the bottom portion of the front of the card. Once affixed, the
decal may not be tampered with by any person; and

(c) affix or print a permanent, unduplicated serial number
on each sports tab card.

(3) The manufacturer may obtain sports tab decals by
submitting a request to the department on a form provided by the
department. The completed form must 1list the names of the
manufacturer's authorized agents. Upon receipt of the form, the
department shall issue decals to the manufacturer at no cost.

(4) If a sport tab card is sold to a sponsor who is a
licensed gambling operator, the manufacturer or authorized agent
shall collect at the time of sale a tax of $1 for each card
sold. The tax may not be collected from a sponsor who is not a
licensed gambling operator.

AUTH: Sec. 23-5-1]15, MCA. IMP: Sec. 23-5-502, MCa.
RULE_VI__REMITTAL OF TAX TO DEPARTMENT (1) Within 15

days following the end of each fiscal year gquarter, the
manufacturer shall submit to the department a report on a form
provided by the department and the tax proceeds collected by the
manufacturer and his authorized agent under [rule VI].

(2) Failure to file the form and remit the required tax
will result in assessment of the following penalties:

(a) 0-30 days late = 10% of tax due;

(b) 31-60 days late = 25% of tax due;

(c) 61-90 days late = 50% of tax due; and

(d) 91 days or more late = 100% of tax due.
AUTH: Sec. 23-5-115, MCA. IMP: Sec. 23-5-502, MCA.

RULE VIY MANUFACTURER RECORDKEEPING REQUIREMENTS —- DECAL
INVENTORIES (1) A manufacturer shall maintain records
documenting the total number of sports tab cards sold, number
sold to licensed gambling operators by operator, and humber of
sports tab decals in his possession..

(2) A manufacturer may not transfer a sports tab decal to
any person. If a manufacturer wishes to reduce his decal
inventory, he may return the decals to the department. If a
manufacturer ceases to sell sports tab cards, he shall file,
within 15 days following the date upon which he terminated
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sales, a report on a form provided by the department, remit any
tax due, and return unused decals.

(3) A manufacturer shall return any sports tab decals to
the department upon request of the department.

AUTH: Sec. 23-5-~115, MCA. IMP: Sec. 23=-5-502, MCA.
RULE VIII USE OF SPORTS TABS RESTRICTED (1) A sports tab

may be used only in conducting a sports tab game as described in
statute and rule. A sports tab used for any other purpose is an
illegal gambling device.

AUTH: Sec. 23-5-115, MCA. IMP: Sec. 23-5-503, MCA.
23,16.101 DEFINITIONS As used throughout this subchapter,

the following definitions apply:
(1) = (7) remain the same.

(8) "Manufacturer of gambling devices not 1legal in
Montana" means a person who:
(a) assembles a completed or uncompleted piece of

equipment intended for use as a gambling device which is not
specifically authorized in Montana but is lawful in another

jurisdiction; or
an cture. orts b cards fo ale in Montapa to
be used in conducting a sports tab game. For the purposes of
this subsection (b), the manufacturer need not be Jlocated in
Montapa.
(9) - (10) remain the same.
AUTH: Sec¢. 23-5=115 MCA. IMP: Sec. 23-5-112 MCA.

RULE IX AUTHORIZED SPORTS POOLS (1) Authorized sports

pools described in this rule are identified by a title to
distinguish one pool type from another. The controlling factor
as to the legality of a sports pool is not the pool's title hut
the method and manner in which the pool is conducted.

(2) The conduct of an authorized sports pool is subject to
the provisions of 23-5-501 through 23~-5-503, MCA, and department
rules.

(3) The following sports pools are authorized under 23-
5=-501 through 23-5-503, MCA:

(a) A "traditional sports pool" involving a single sports
event involving two competitors that is conducted on a sports
pool card containing a master square with 25, 50, or 100 spaces.
Each space is randomly assigned a unique pair of numbers from
the vertical and horizontal axis of the master square. A winner
is determiped by matching the numbers assigned to a space with
the only or last digit of the score of each competitor in the
sports event at predetermined intervals during the event or at
the end of the event.

(b) A "tournament sports pool" conducted on a master
square as in a traditional sports pool but is not limited to a
single sports event. This pool generally involves a tournament
and is conducted in the same manner as a traditional sports pool
except that competitors for each sports event in the series may
be changed before the start of that event. All chances must be
sold before the tournament begins. Spaces must be sold for all
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events in the series of sports events and may not be sold for
individual events.

{c) A "multiple way sports pool" conducted on a master
square as in a traditional sports pool but has multiple sets of
numbers randomly assigned to the horizontal and the vertical
axis representing certain intervals of a single sports event or
individual sports events in a series of events.

(d) A "progressive series sports pool" conducted on a
master square as in a traditional sports pool but involves a
series of events (e.g., National Basketball Association playeffs
or finals, baseball pennant playoffs, World Series). For the
second and subsequent events in a series of events the winners
are determined by combining the scores generated by each
competitor in the previous events.

(e) A "selected point sports pool" in which the winner is
the participant whose assigned competitor is the first to attain
a final score that matches a predetermined number(e.g. 28, 39).
If in a given week none of the competitor's score match the
predetermined number, the prize is carried over to the next and
subsequent weeks until a match occurs. The number of
participants in a selected point sports pool is limited to the
number of competitors in an established league. Teams or
competitors are randomly assigned to the participants and may be
assigned for a single week or the duration of the pool.

(f) A "blackeut sports pool" in which the winner is the
participant who holds the randomly assigned competitor that
first accumulate scores on succeeding weeks whose only or final
digit corresponds to all of the numbers zero through nine. A
variation of this pool tallies only those scores in which the
competitor is the winner of a sports event. The number of
participants is limited to the number of competitors in an
established league.

{(g) A "weekly sweepstakes sports pool" in which a
different competitor or competitors are randomly assigned to
participants for each week. The winner is determined based on
the total points scored by the competitor or competitors'
assigned. Generally the winner is the participant whose
competitor's or competitors' scores represent the highest or
lowest total. The number of participants is limited to the
number of competitors in a league or to the maximum combination
of competitors in a leagque.

AUTH: Sec. 44, ch. 647, L.119. IMP: Sec. 44, ch. 647, L.1991.

S FO OVING VA 5 0 U D
POQLS (1) A variation of an authorized sports pool may not be
conducted unless approved by the department.

(2) A person requesting approval from the department for
conducting a variation of an authorized sports pool shall submit
the following information to the gambling control division:

(a) a detailed description of the operation of the pool,
which verifies that:

(i) there would be at least one winner from among the
participants in the sports pool;

(ii) each participant would have an equal chance to win;
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and

(iii) competitors would be randomly assigned to each
participant.

(b} a description of the method of choosing a winner; and

(c) an illustration or sample of the card used to conduct
the pool.

(3) The department may request additional infeormation,
including a demonstration of the sports pool variation submitted
for approval.

(4) After reviewing the proposed sports pool variation,
the department shall notify in writing the person submitting the
variation of its intended action. If the person desires a
hearing he shall submit a written request to the department
within 20 days. Upon receipt of the request, all proceedings
must be conducted according to the Montana Administrative
Procedure Act and the attorney general's Model Rules of
Procedure.

AUTH: Sec. 23-5-115, MCA. IMP: Sec¢. 23-5-501, MCA.

.16.1702 § S _POOL C (1) A aditjonal, series

multiple way, or progressjve sports pool must be conduycted on a
sports pool card coptaining a magter square,

{(a) The master square of the card must be divided into
spaces arranged in horizontal rows and vertical columns.

tar—%here—-may-be-no—mere—than-one—-sperto—event—per-masker

(b) The numbers for each horizontal row and vertical
column must be randomly assigned after alil—speaces—have—peen
aeld—and the person conducting the pool os the po to
additjonal sale of spaces but prior to the beginning of the

sports event or e _first event i series of sport events

Any unsold spaces at the time the numbers are assiqped are
onsi urch, the person conductin h 8 poqg
and must be marked jn a manner jndicating that they wmay not be

sold to another person. '

(c)} FEach space must be represented by a number from both
the horizental row and vertical column.
d Ea competitor in sports pool must be assigned to

either the horjzonta) or vertical axis of the master sguare
before the beqinning of each sports event,

2 A sports pool card used to conduct an authorized
sports pool must be of adequate size to be easi ead b

participapts and observers.
4+2¥(3) The sports pool card shall, in advance of any sale

of any spaee chance, clearly indicate:

(a) the rules for conducting the sports pogls:

(b} the name of the sports event or series of events
covered by the card;

(c) the name of the competitors in the sports event or
series of events, if known;

(d} the date of the sports event or dates of the series of

sports events;
tky(e)} the total number of

apaces—that—must—be—seold—in
erder—te-—f£itl—in—-all—the spaeces chances available in the ppol;
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terL£) the cost to the participant for each chance to

7

‘43{g) the total amount to be paid to each winner;

{4er(h) the intervals that a pay-out will be made and the
amount of each pay-out;

+£+111 the name of the person conductlng the sports pool;

a sS_O a ts w v

urc e i H
the amount or value of each individual prize and
the total value of all prizes.

{4} After each prize is awarded, the names of the
winners of each prize must be prominently displayed on each

card.
f&}LﬁL After the A sports pool card io—preminently—and
. —it must nmnot
be remeved—from—the—premises retained by the person conducting
the sports pool until all prizes are awarded or for 30 days
after the event or last event in a series of events, whichever
ogccurs first.

AUTH: Sec, 23-5-115, MCA. IMP: Sec, 23-5-503, MCA,
3.16.170 SA o) [o CES (1) The total cost of
a chance red shall not exceed £five

per-ehanee $5 and must be paid in ful}] apd jip cash

at the time the spaee chance is selected.
(2) If the tu number of sports events conducted as
art of a series of events jis ss than th umber of events for

W] [+ ces were sold I] s fun o eacg
participant the money paid for chances on those events that were

not conducted.

event—in—order—to—allew—the—sate—ef—atl available—ehances:
After sale of the chances i the person conducting the
Spo 1:

may not cancel the sports pool or alter it in an
manner; an

hall awa a rizes at the end of the orts event
[0) e events i e with the information displ
under ARM 23.16.1702.
AUTH: Sec., 23-5-115, MCA. IMP: Sec, 23-~5-503, MCA,

3.16.1704 PRIZ (1) There must be at least one winner

12-6/27/91 MAR Notice Nao. 23-5-10



~980-

from among the participants jip a sports pgeol.

+%y (2) The prizes awarded to the winner or winners of a
sports pool may be cash or merchandise but must not exceed a
total value of $500.

(1) (a) and (b) remain the same and are renumbered (2)(a)

and (b).

3 11 prizes must be availab or di ibuti to
winpers immedjately at the end of the sports event or at the end
of each sports event in a gerjes of events.

2y (4) A nonprofit organization may retain up to 50
percent of the value of a sports pool if the amount retained jis
used Suppo rit ctivities i
educationa X com servi ac eg ,-however,
the The nonprofit organization must maintain and open to
inspection upon reasonable demand records to verify £hat the use
of the retained portion of the sports pool is—used—te—support
eharitable—activities

AUTH: Sec. 23-5-115, MCA. IMP: Sec. 23-5-503, MCA.
RULE XI __ APPLICATION PROCESSING FEE (1) An applicant

submitting an application for a gambling operator license on or
after July 1, 1991 shall pay a license application processing
fee in the following amount:

(a) $50 if the applicant is a nonprofit organization;

(b) $400 if the applicant is a sole proprietorship;

(c) $600 if the applicant is a partnership; and

(d) $1,000 if the applicant is a corporation.

(2) The applicant shall submit the fee required under
gubsection (1) in the form of a check or money order at the time
the operator license application is submitted to the department.

(3) Based on the actual cost incurred by the department in
determining whether the applicant qualifies for licensure, the
department shall refund any overpayment of the fee or collect an
amount sufficient to reimburse the department for any
underpayment of actual costs.

(4) If an applicant withdraws the application after the
department has begun processing the application, the department
shall refund any amount not expended as of the date of
withdrawal.

AUTH: Sec 23-5-115, MCA. IMP: Sec. 23-5-177, MCA.

4. RATIONALE; These temporary amended and new rules are
needed in order to implement the sections of SB 427 (effective
July 1) dealing with sports pools, sports tabs, and the operator
license application fee.

5. Interested persons are invited to submit their data,
views, or arguments concerning the proposed amendments and rules
in writing to the Gambling Control Division, 2687 Airport Road,
Helena, Montana 59620, no later than July 25, 1991. A standard
rulemaking proceeding with full public participation will be
initiated for the final rules which will include and replace
these Temporary Rules.

6. If a person who is directly affected by the proposed
adoption wishes to express his data, views and arguments orally
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or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to the Gambling Control Division, 2687 Airport
Road, Helena, Montana 59620, no later than July 25, 1991.

7. If the agency receives requests for a public hearing
on the proposed adoption from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption from the Administrative Code Committee of the
legislature; from a governmental subdivision or agenecy; or from
an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 200 based on the number of

licensees affected.
B i
BY: (21/4.@«4 1S 10umel S
oy 7 7

MARC RACICOT
ATTORNEY GENERAL

Certified to the Secretary of State, June / [, 1991.
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of Proposed ) NOTICE OF PUBLIC HEARING
Adoption of New Rules Pertain-) ON THE PROPOSED ADOPTICON
ing to the New Class E Motor ) OF NEW RULES I THROUGH XV
Carrier Status (transportation) AND AMENDMENT TO RULES

of logs) and Amendment of ) 38.3.401, 38.3.402
Existing Rules to Accommodate ) 38.3.702 AND 38,3.2001
the New Class E Motor Carrier )

Status. )

TO: All Interested Porsons

1. On Wednesday, July 31, 1991 at 10:00 a,m. in the au-
ditorium of the Montana Department of Highways building at
270} Prospect Avenue, Helena, Montana, the Public Service Com-
mission will hold a hearing to consider the proposals identi-
fied in the above titles and described in the following para-
graphs, all related to new Class E motor carrier status.

2. The rules proposed to be adopted provide as follows:

RULE TI. APPLICATION FOR_CLASS F AUTHORITY ON PROOF OF
BEING ENGAGED 1IN THE BUSINESS (1 The provision of this
rule and (Rules II and III) apply only to applications based
on proof of being engaged in the business of transporting logs
within the identified period and filed with the commission be-
fore October 1, 1992,

(2) An application made under this rule shall be mrade on
the most current form approved by the commission for this pur-
pose and available from the commission on request,

(3) An application must be legibly and fully completed,
signed, notarized, and accompanied by the required fec of
$100. Incomplete applications will not be processed by the
commission.

(4) Information required by the commission shall include
general information sufficient for the commission to fully
identify, categorize, locate, and communicate with the appli-
cant and specific information sufficient for the commission to
verify and determine that at a time within the period between
April 1, 1990 and October 1, 1991, the applicant was engaged
in the business of transporting logs. AUTH: Sec. 6%-10-01,
MCA; IMP, (Sec. 9, ch, 481, L. 1991), Sec., 69-12-423, MCL

Rationale: This new rule and new rules II and IlI are
necessary to provide the procedure and establish the criteria
upon which applicants gqualifying under the "grandfather" provi-
sion for Class E motor carriers may apply for and receive au-
thority. The reduced fee for statewide applications is neces-
sary as the costs of administration are reasonably anticipatod
to ke less.

RULE 1II. APPLICATIONS FOR CLASS E AUTHORITY ON PROOF OF
BEING ENGAGED IN THE BUSINESS ~- DEFINITIONS (D For purpos-
es ot this rule and (Rules I and IT1} "engaged in the bhusiness
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of transporting logs" shall mean the conducting of activity re-
quiring legal control over motor vehicle power units through
ownership, lease, rent or other legal means, undertaking the
characteristic burdensg of motor carrier operations, and actual-
ly and directly providing the service with such power unit per-
sonally or through employces as a regular activity.

(2) "Engaged in the business of transporting logs" shall
not include being empleoyed by another so engaged, leasing of
power unit to one 50 engaged, buy and sell of logs whether or
not transportation is included, brokerage of the services of
those so engaged, or the transportation of logs incidental to
a primary business. AUTH: Sec. 69-12-201, MCA; IMP, ({(Sec.
9, ch. 481, L. 1991)

Rationale: Please sec rationale for Rule I,

RULE ITI. APPLICATIONS FOR CLASS E AUTHORITY ON PROOF
OF BEING ENGAGED IN THE BUSINESS -- MINIMUM PROOF REQUIRED

{1} Proof requisite for the commission to grant a class
E motor carrier authority on the basis of being engaged in the
business shall, at the minimum include, for any time between
April 1, 1990 and October 1, 1991, proof to enable the commis=-
sion to determine that the applicant was so engaged and not
merely an employee, lessor, buyer, broker, or incidentally en=-
qaged.

(2) The following are minimum filing requirements to dem-
onstrate being engaged in the business:

{a) control of power units through ownership, lease,
rent, or other recognized means;

(b} payment of GVW fees at the appropriate rate;

{c}) workers' compensation coverage or an exemption from
workers' compensation coverage; and

{d) contracts, verified statements of shippers, bills of
lading, or trip tickets.

(3) If any of the minimum filing reduirements are not
met, the applicant may attach an explanation as to why the
same should not be required and additional proof that should
be accepted as substitute proof. AUTH: Sec. 69-12-201, MCA;
IMP, (Sec., 9, ch. 481, L. 1991)

T Rationale: Please see rationale for Rule I.

RULE IV, CONTRACT FOR CLASS E SERVICES (1) The provi-
sions of this rule and (Rules V, VI, VII and VIII) apply only
to contracts with class E motor carriers for transportation of
logs under class E authority.

(2) Except as provided in paragraph 3 a contract made un-
der this rule shall be made on the most current form approved
by the commission for this purpose and available from the com-
mission on request,

(3) A contract not made on a form approved by the commisg-
sion shall be in writing and have all reguired provisions and
additional provisions shall not conflict with required provi-
sions. AUTH: Sec, 69-12-201, MCA; IMP, (Secs. 7 2nd 8, ch.
481, L. 1991)
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Rationale: This new rule and new rules VvV, VI, VII and
VIII are necessary to establish and provide the minimum Class
E motor carrier contract requirements and the basis for forms
mandated by the legislature and a means of enforcement.

RULE V. CONTRACT FOR CLASS E SERVICES -~ DEFINITIOQONS

(1) ror the purposes of this rule T"special conditicns"
shall mean any condition including but not limited to speed re-
strictions, weight limitations, laws of any federal or state
agency applicable to an area, weather, closed routes, which:

{a) are not recasonably known or expected as customary
and usual conditions in the industry;

(b) are or cause a deviation from standard or usual con-
ditions from that which is ordinary; or

{c) any demanded expectation that proscribes a deviation
from that which would be normally accepted in the industry as
appropriate.  AUTH: Sec. 69-12-201, MCA; IMP, (Secs. 7 and
8, ch. 481, L, 1991)

Rationale: Please see rationale for Rule IV.

RULE VI. CONTRACT FOR CLASS E SERVICES ~- REQUIRED PRO-
VISIONS (1) A contract for class E services shall he in
writing and shall include:

{a) a title designating the document as a contract for
class E services;

(b} language of contract stating that the parties prom-
ise and agree as contained in the contract;

{c) the name, address, and phone number of the class E
motor carrier providing the services;

(d}) the name, address, and phone number of the party en-
gaging the services of the class E carrier;

(e} the duties of the class E motor carrier including
the place of leoading, any special conditions of loading, the
route demanded for transportation, any special conditions of
the route demanded, the place of unloading, and any special
conditions of unloading;

(f) the rate to be charged, the method in which the rate
to be charged is to be calculated, the time at which payment
of the rate will be made, and the method in which payment will
be made;

{(g) the time of performance; and

{(h) signatures of the parties and dates signed. AUTH
Sec. 69-12-201, MCA; IMP, (Secs. 7 and 8, ch. 481, L. 1991)

Rationale: Please see rationale for Rule 1IV.

RULE VII. CONTRACT FOR CLASS E SERVICES == CONTINUING
PERFORMANCE, MULTIPLE LOADS (1) So long as the contract for
class E services 1s between the same class E carrier and the
same shipper engaging the class E carrier and includes the re-
quired provisions, the contract may in time of performance con-
template a contipuing performance of duties through tim2 and
for multiple loading sites, routes, and unloading sites. AUTH:
Sec. 69-12-201, MCA; IMP, (Secs. 7 and 8, ch. 481, L. 1991)

Rationale: Please see rationale for Rule TV,
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RULE VIIT. CONTRACT FOR CLASS E SERVICES =-- DOCUMENTA-
TION (1) Evidence o©f the existence of a written contract
for class E services must be carried in the power unit or pow-
er units operating under such contract at all times.

(2) Evidence acceptable shall include:

(a) a completed and signed contract or a copy of the
same; or

(b) a contract record card approved by the commission
for this purpose, AUTH: Sec. 69-12-201, MCA; IMP, (Secs, 7
and 8, ch. 481, L. 1991)

Rationale: Please see rationale for Rule IV.

RULE IX. CLASS E USUAL BUSINESS OPERATION (1) A mo-
tor carrier who possesses a class E motor carrier certificate
conducts its class F activities "as part of the motor carri-
er's usual business operation" if the carrier actually trans-
ports class E commodities and holds itself out to the public
as a carrier willing to serve the public within the area au-
thorized by the commission, provided the carrier offers the
class E service for the payment of charges intended to exceed
the costs of providing such service and further provided that
such service is not merely incidental to any other service pro-
vided. AUTH: Sec. 69-12-201, MCA; IMP, (Sec. 6, ch, 481,
L. 1991)

Rationale: This new rule and new rules X, X1, XII, XIII,
XIVv and XV are necessary to establish and express the proce-
dure and criteria upon which Class E motor carriers may retain
Class E motor carrier status pursuant to the "use it or lose
it" provision of law. The rules are needed to make the pro-
cess and criteria uniform with other classes of motor carriers
subject to similar provisions of law and provide a means of en-
forcement.

RULE X. CLASS E REGULAR BASIS (1} . A motor carrier
who possesses a class E certificate conducts its class E activ-
ities "on a regular basis" if the carrier actually transports
class E commodities on a recurring basis. AUTH: Sec. 69-12~-
201, MCA; IMP, (Sec. 6, ch. 481, L. 1991)

Rationale: Please see rationale for Rule IX.

RULE XI. RETAINING CLASS E CERTIFICATE (1) A motor
carrier who possesses a class E motor carrier certificate and
who c¢an show that its class E service is at least 20 loads dur-
ing the calendar year, or can show that its class E service
generates not less than $5,000 gross revenue per calendar
year, is presumed to meet the requirements of actually engag-
ing in the transportation of class E materials on a regular ba-
sis as part of the motor carrier's usual business operation
and is, therefore, further presumed to be entitled to possess
a class E motor carrier certificate. No further showing will
be required from such carrier unless the Commission specifical-
ly requests additional information pursuant to (Rule XIV).

(2} Failure of any class E motor carrier to show either
at least 20 loads per year or at least $5,000 in annual gross
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revenues raises no presumption either in favor of or against
that carrier retaining its certificate. Rather, each such car-
rier will be evaluated on a case-by-case basis as set out in
(Rule XII). AUTH: Sec. 69-12-201, MCA; IMP, ({Sec. &, ch.
481, L. 1991) -

Rationale: Please see rationale for Rule IX,

RULE XII. OTHER CIRCUMSTANCES ALLOWING PETENTION OF
CLASS E CERTIFICATE (1) A motor carrier who possesses a
class E motor carrier certificate but who because of seasonal
operations or other circumstances cannot meet either of the
conditions stated in (Rule XI), must submit to the commission
a signed and verified statement describing in detail those cir-
cumstances which lead the carrier to believe that it should be
allowed to retain its class E certificate.

(2) Upon receipt of such a statement, the commission
will evaluate the circumstances described therein together
with any other information it feels would be revealing and
will make a determination as to whether the carrier is enti-
tled to possess a class E certificate. AUTH: Sec. 69-~12-201,
MCA; IMP, (sSec. &, ch. 481, L. 1991)

Rationale: Please sec rationale for Rule IX.

RULE XIII. CLASS E REPORTS (1) In order to be enti-
tled to retain its c¢lass E authority, on or before March 3lst
of each year, every class E carrier must submit with its annu-
al report to the commission one of the following concerning
its operations for the previous calendar year:

{a) A report on a form available from the commission of-
fice showing that the carrier's class E service was 20 loads
in the preceding calendar year,

(b) A report on a form available from the commission cf-
fice showing that the carrier's class E service generated at
least $5,000 gross revenue for the preceding calendar year, or

(c) A signed and verified statement as described in
(Rule XII). AUTH: Sec. 69-12-201, MCA; IMB, (Sec. &, ch.
481, L. 1991) Sec. 69-12-407, MCA

Rationale: Please sec rationale for Rule IX,

RULE XIV. ADDITIONAL INFORMATION REQUIRED BY THE COMMIS-
SION (1) At any time, the commission may in 1ts discretion
require any class E carrier to submit additional supporting ev-
idence beyond that received in accordance with (Rules XII and
XIII).

(2) Upon refusal to submit additional evidence or re-
ceipt of additional evidence from the carrier or from any oth-
er source, the commission may in its discretion:

{a) Determine that the presumption in (Rule XI) has been
rebutted,

{b) Reverse its earlier determination made under (Rule
X11),

(c) Determine that the carrier is entitled tco possess 2
class E certificate, or
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(d) Decide to conduct an investigation. AUTH: Sec., 69-
12-201, MCA; IMP, (Sec. 6, ch. 481, L. 1991)
Rationale: Please see rationale for Rule IX.

RULE XV. SHOW CAUSE ORDER (1) When under the provi-
sions of this sub-chapter the commission determines that a
class E carrier is not in compliance, the commission may issue
an order to show cause why the certificate should not be re-
voked. AUTH: Sec. 69-12-201, MCA; IMP, (Scc. 6, ch. 481,
L. 1991) B

Rationale: Please see rationale for Rule IX.

3. The rules proposed to be amended provide as follows.

38.3.401 COMPLETION OF APPLICATIONS (1) Applications
for operating authority uhall be in conformity with the re-
quirements of the Montana Motor Carrier Act. +6%-32-3}i;-689-
$2-3323+69=13=3t3-and=-68-22=-3345~-MEA}~

(2) Application forms for ocperating authority must be
submitted on a printed form supplied by this commission.

(3) The application form must be completed, signed by the
proper party and notarized. AUTH: Sec. 69-12-201, MCA;
IMP, Secs. 69-12-311, 69-12-312, 69-12-313, 69-12-314, MCA
(Sec. 6, ch. 481, L. 1991)

Rationale: This amendment to an existing rule and amend-
ments to existing rules 38.3.402, 38.3.702 and 38.3.2001, are
necessary to conform existing rules to recent legislation and
accommedate Class E motor carriers accordingly.

38.3.402 APPLICATION FEES (1) Every application for
operating authority must be accompanied by the appropriate fil-
ing fee as required by 69-312-3313%5--69—12—3F2--69—32—313--amd
€9-32-3%47-MEA the Montana Motor Carrier Act.

fa) The specific filing fee 1s based on the number of
counties contained within the application; i.e., 1-5 counties,
$100; 6-25 counties, $200; 26-56 counties, $300.

(b) Application fee for a certificate of public¢ conven-
ience and necessity to operate under a federal and/or state
contract, as provided under 69-12-324, MCA, shall be $100 for
all such applications,

{c) Fees for the registration of interstate authority are
as provided for under ARM 38.3.203(3). AUTH: Sec. 69-12-201,
MCA; IMP, Secs. 69-12-311, 69-12-312, 69-12-313, 69-12-314,
69~12«324 and 69-12-423, MCA (Sec. 6, ch. 481, L. 1991)

Rationale: Please see rationale for 38.3.401.

38.3.702 BODILY INJURY AND PROPERTY DAMACE LIABILITY IN-
SURANCE (1) Every class A, class B, class C, er class
D, and class F intrastate carrier must file with this commis-
sion evidence of complying with the minimum insurance require-
ments of this commission as applicable te bodily injury and
property damage liability insurance.

(2) For the purposes of this sub=-chapter "bodily injury”
shall include death. AUTH: Sec, 69-12-201, MCA; IMP, Sec.
69-~12~402, MCA -
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Rationale: Please see rationale for 38.3.401,

38.3.2001 LEASING OF POWER EQUIPMENT - GENERAL

(1) The requirements for the leasing of power equipment
by a-cless-Ar-B--0r-€ any class_ of carrier operating within
the state are as contained in 69-12-611, MCA.

(2) The purpose of these leasing regulations is to insure
that the primary responsibility for the conduct of regulated
motor carrier operations remain with the certificated motor
carrier, and that members of the public uéing motor carrier
services are clearly advised of the identity of the responsible
carrier, and that the leasing of equipment by an authorized mo-
tor carrier from the owner thereof, is not a subterfuge for
leasing the carrier's certificate or permit to the owner-les-~
s0r,

(3) The leasing of power equipment by a certificated car-
rier to a noncertificated carrier is prohibited. AUTH: Sec.
63-12-201, MCA; IMP, Sec. 69-12-611, MCA

Rationale: Please see rationale for 38.3.401.

4, Interested parties may submit their data, views or
arguments, either orally or in writing, at the hearing. Writ-
ten data, views or arguments may also be submitted to the Pub-
lic Service Commission, Wayne Budt, Transportation Division,
2701 FProspect Avenue, Helena, Montana 59620-~2601, phone (406)
444-6195, no later than July 31, 1991,

5. Martin Jacobson, staff attorney, Public Service Com-
mission, has been designated to preside over and conduct the
hearing.

6. The authority of the agency to make and amend rules
as proposed and the statutes being implemented by the proposed
rules are set forth following each rule above.

7. The Montana Consumer Counsel, 34 West Sixth Avenue,
Helena, Montana 59620, phone (406) 444-2771, is available and
may be contacted to represent consumer interests in this mat-

o,

HOWARD L. ELLIS, Chairman

CERTIFTED TO THE SECRETARY OF STATE JUNE 17, 1991.
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of Proposed ) NOTICE OF PUBLIC HEARING
Amendment of Rules Regarding ) OF PROPOSED ADOPTION OF
Telecommunications Service ) NEW RULES I AND II AND
Standards. ) AMENDMENT OF ARM 38.5.271%,
) 38.5.3302, 38.5.3332 AND
) 38.5.3339

TO: All Interested Persons

1. On Tuesday, August 6, 1991 at 9:00 a.m. in the Com-
mission Conference Room, 2701 Prospect Avenue, Helena, Mon-~
tana, a hearing will be held to consider the proposals identi-
fied in the above titles and described in the following para-
graphs regarding the telecommunications service standards.

2. The rules proposed to be adopted provide as follows:

RULE TI. THIRD-NUMBER BILLING (1) The carrier must
refuse to place a call that a customer requests to be billed
to a third number unless the carrier is able to obtain prior
authorization from the billed party. AUTH: Secs. 69-3-103
and 69-3-822, MCA; IMP, Secs. 69-3-102 and 69-3-201, MCA

RULE II, CHANGE IN CUSTOMER'S INTEREXCHANGE CARRIER

(1) A local exchange carrier shall not change a custom-
er's choice of interexchange carrier to another carrier at a
carrier's request unless the customer's written authorization
accompanies the request for such a change. AUTH: Secs. 69-3-
103 and 69-3-822, MCA; IMP, Secs. 69-3-102 and 69-3-201, MCA

3, The rules proposed to be amended provide as follows:

38.5.2715 FORBEARANCE (1) (a) through (f) No changes

(g} an aftidavit verified by the customer to be
served, containing:

(i) a description of the types of services sought by
the customer,

(11) a statement that the customer has received a bid

from an alternative provider for such services,

{iii)  the names(s) of the alternative provider(s) sub-
mitting the bid{s), and

{1v) the types of services offered in the bid(s).

{h) A certificate of service verifying compliance
with subsection (2},

9> (1) the commission may require other informa=-
tion that 1s reasonably related to determine the existencs of
an alternative offer except information relating to the cost
of providing the service.

(2) When a telecommunications provider files a forbear-
ance application with the commisgsion, it must simultaneously
mail coples of the application to all persons and entities onh
the telecommunications mailing 1list established Eo ~ARM
38.5.2703. o
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42+ (3) The commission's  determination  shall be
based on the existence of a viable competitive offer. The
telecommunications service provider seeking forbearance has the
burden of establishing that a viable competitive offer exists.

43} (4) The commission shall approve or deny the ap-
plication within ten days of receipt of the completed applica-

tion, If the commission takes no action within ten days, the
application is granted. The commission may by order defer ac-
tion for up to five davs, AUTH: Secs, 69-3-822 and 69-3-103,

MCA; IMP, Sec. 69-3-808, MCA

38.5.3302 DEFINITIONS In the intecrpretation of these

rules, the following definitions shall be used: (1) through
(16) No changes.
(17) "Nonregulated services" means telecommunica=

tions services that are not regulated by the commission or
that have been derequlated under the provisions of the Montana
Telecommunlcations Act,

(17) through (21) remain the same but will be renumbered
(18) through (22). AUTH: Sec, 69-3-103, MCA; IMP, Secs.
f9-3-102 and 69-3~201, MCA —

38.5.3332 CUSTOMER BILLING (1) (a) through (iii) No
changes.
(iv) a statement that regqulated services may not be

disconnected for nonpayment of wunreguiated nonregulated
services or_services provided by other carriers;

(1) (v) through {4) No changes.

(5) Billing. Telecommunications service regulated by
the Montana public service commission cannot be denied or ter-
minated because of nonpayment e‘—setvaees-dﬁfequ%eba&-by “he
Mertana - Jedecommunricatdions-~-Act for nonregulated services or
services provided by other carriers. A telecommunicatlons
provider's bill to its customer shall cleafly indieate-requ—
tated-service and -distinguish-between--tariffed and-detarififed
serviee distinguish between both regqulated and nonregulated
service and tariffed and detariffed service. Regulated and
net--regulaked nonregulated service may appear on -the same
hill but must be presented as separate line items.

(a) Undesignated partial payments of a bill shall be ap-
plied first to local exchange carrier regulated ileeai--ex—
eharge services and then to service other than local ex-
change carrier regulated teeal--encharge services 1n such
percentage as each other service provider's charges repre-
sent of the total charges to the customer for services other
than local exchange carrier regulated %ecai--erxehange ser-

vices. Regulated service may not be affected by billing dis-
putes over net--regulated nonrequlated service or service
provided by other carriers. AUTH: Sec. 69-3-103, MCA;

IMP, Secs. 69-3-102, 69-3-201 and 69-3-221, MCA

38.5.3339 TERMINATION OF SERVICE (1) throuah (3) (b)
No changes.
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(c) Failure to pay for nonrcqulated scrviece or service
provided by other carriers,

(4) through (5) (b} No changes.

(6) Exception to seven-day notice requirement, excessive
toll usage accompanied by risk of nonpayment. The seven-day
notice requirement shall be excused when service is to be ter-
minated for excessive toll usage and an identifiable risk of
nonpayment exists, as defined herein,

(a)  Toll usage. For purposes of this rule toll usage in-
cludes requlated toll charges whether already billed or as yet
unbilled, but excludes all amounts owed or owing for nonregu-
lated services or services provided by other carriers.

(b) Excessive toll usage. For purposes of this rule,
"excessive toll usage” is defined as toll usage for a one
month billing period that:

(i) exceeds 200 percent of the monthly average of the
customer's toll charges from the preceding six months; and

(ii) is greater than $100.

(c) Risk of nonpayment, For purposes of this rule,
"risk of nonpayment™ is established by the presence of any one
of the following:

(i) No deposit., Risk of nonpayment exists when there
is no customer deposit and ARM 38.5.1103 permits the require-
ment of such a deposit.

(ii) Historical deficiency. Risk of nonpayment exists
when, during the preceding 12 months, any of the following con-
ditions existed:

(A) the customer's telephone service was disconnected
for failure to timely pay amounts owing;

(B) two or more delinquency notices were served on the
customer; or

(C payment was made with two or more dishonored checks.

(d Contact with customer. The carrier shall not termi-
nate service under the provisions of this rule without first
contacting or making a diligent effort to contact the custom-
er. Such contact will be for the purposes of:

(i) notifying the customer of the excessive toll us-
age;

(ii) notifying the customer of the possibility that
service can be terminated on an expedited basis; and

(i{i) providing the customer with the opportunity to
supply adequate assurance of payment. In no event shall a dil-
igent effort consist of less than three distinct attempts to
contact the customer, either in person or by telephone. The
carrier must keep a record showing the name of the employee,
date, hour and type of each attempted contact.

(e) Adequate assurance of payment. For purposes of this
rule, adequate assurance shall include:

(i) the establishment of satisfactory credit as de-
fined by ARM 38,5.1101;

(ii) the existence of a deposit, such deposit haing
consistent in amount with ARM 38.5.1105; or
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{(iii) any other form of assurance mutually agreed upon
by the customer and the carrier, including an oral or written
promise to pay. If the customer supplies adequate assurance
as _defined herein, no further action may be taken to terminate
service.

(f} Termination of service, If the carrier is unable to
contact the customer it may terminate service three days (not
including those days when there is no mail delivery) after the
mailing of a notice consistent in form with the requiremecnts
of ARM 38.5.3339(5). If the carrier is able to contact the
customer and no adequate assurance is supplied, the carrier
may terminate service not less than 24 hours after such con-

tact. AUTH: Sec. 69-3-103, MCA; IMP, Secs. 69-3-102 and
69-3.201, MCA
4. RATIONALE: Rules T and II regarding third-number

billing and changes in c¢ustomers' interexchange carriers are
proposed in order to respond to consumer complaints concerning
current practices by carriers. The third-number billing rule
is intended tn ensure that customers are not billed for calls
for which they have not agreed to be responsible. The pro-
posed rule to require local exchange carriers to be provided
with a customer's written authorization prior to making a car-
rier-requested change in that customer's choice of inter-
exchange carrier is intended to prevent the problem of unautho-
rized switches in customers' choices of interexchange carri-
QrL.

Amendments to ARM 38.5.2715 are heing proposed based upon
the Commission's experience with the forbearance application
process during the six years which have elapsed since the adop-
tion of the 1985 Montana Telecommunications Act. The new
{g) (i) through (iv) will aid in efficient Commission determina-
tion of whether a viable competitive offer actually exists.
The new (h) and (2) will establish a precedure to provide in-
terested parties an opportunity to comment on applications in
a timely manner. Both amendments should improve the Commis-
sion's ability to diligently apply the decision-making crite-
ria set forth in § 69-3-808, MCA, and provide more relevant in-
formation to the Commission within the time constraints estab-
lished therein.

At the request of GTE Northwest Incorporated, the pro-
posed amendment appearing at ARM 38.5.3339(6) establishes an
exception to the seven-day notice requirement provided for by
ARM 38.5,3339(5). This exception is intended to protect a
telecommunications carrier from the risk of significant finan-
zial loss arising from a customer's nonpayment of an excessive-
1y high toll charge,

The remaining amendments appearing at ARM 38,5,3302,
39.5.3332 and 38.5.3339 arc intended to 1) standardize the ter-
minclogy used to describe services that are not regulated, de-
regulated, unregulated and nonregulated: and 2) distinguish be-
tween regqulated services provided by a billing or terminating
~arrier and services, whether regulated or nonregulated, pro-
vided by other carriers.
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5. Interested parties may submit their data, views or
arguments, either orally or in writing, at the hearing. Writ-
ten data, views or arguments may also be submitted to Tim
Sweeney, 2701 Prospect Avenue, Helena, Montana 59620-2601 no
later than August 6, 1991.

6. The Montana Consumer Counsel, 34 West Sixth Avenue,
Helena, Montana, (406} 444-2771, is available and may ba con-
tacted to represent consumer interests in this matter.

HOWARD L. ELLIS, Chairman

CERTIFIED TO THE SECRETARY OF STATE JUNE 17, 1991.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

NOTICE OF THE AMENDMENT

OF ARM 2.21.306 THROUGH

2.21.308 AND ADOPTION OF RULE T -
2.21,310 RELATING TO WORK SITE
CLOSURE DURING A LOCALIZRED
DISASTER OR EMERGENCY

In the matter of the
amendment of ARM 2.21.306
through 2.21.308 and 2.21.310
relating to work site
closure during a localized
disaster or emergency

e e

TO: All Interested Persons.

1. On December 27, 1990, the department of administration
published notice of the proposed amendment of ARM 2.21.306
through 2.21.308 and 2.21.310 relating to work site closure
during a localized disaster or emergency at page 2209 of the
Montana Administrative Register, issue number 24.

2. The proposed rules have been adopted with the follow-
ing changes:

2.21.307 DEFINITIONS (1) - (4) Same as proposed rule.

{5) "Personal emergency" means circumstances affecting a
state employee which are the same or similar to those covered by
the definitions of disaster or emergency, but which are not
covered by a declaration of disaster or emergency by the
governor+ as provided jin ARM 2.21.308 or during a_ work site
¢losure as provided in ARM 2.21.310.

(6) Same as proposed rule,

2.21.310  AFFECTED WORK SITE CIOSHRE (1) - (3) Same as
proposed rule.

(4) State employees may be assiqgned to a work site which
is not a state-controlled facility, for example a county cour=
thouse or facility leased from a private owner. In the event
the facility is ordered closed by those with the authority to do
so _and under circumstances similar to those described in this
rule, an _affected employee may recejive paid time off under

gonditions desgcribed in this rule.
(5) through (7) Same as proposed rule.

3. A public hearing was conducted on January 18, 1991, to
receive testimony on these proposed rules. Testimony is
summarized below.

COMMENT: A comment suggested expanding the policy statement to
provide employees the opportunity to voluntarily make up lost
hours due to a personal emergency, rather than take paid/unpaid
leave as provided in the Disaster and Emergency Leave policy.
REBPONSE: The current revisions, or any other policy, do not
prevent the suggested practice. Schedule adjustments are at the
agency’s discretion, and the department does not believe they
should become an entitlement provided through this rule.

Montana Administrative Register 12-6/27791



-995~-

COMMENT: Under the current definition of "personal emergency,"
this condition could exist concurrently with a local work site
closure or a declared disaster or emergency. However, the
guidelines for compensating an employee are different in each
situation. The definition should state that the conditions for
a personal emergency are other than those provided for in the
work site closure rule or disaster and emergency rules to
clarify the issue of compensation.

REBPONBE: The department agrees. Changes have been made to the
final rule.

COMMENT: The amendments do not provide for state employees who
work at a site under the authority of a jurisdiction other than
state government. The proposed rule requires that, for an
employee to be compensated under the work site closure rule, a
department head, the governor or the governor’s designee must
declare a site closed.

RESPONSE: The department agrees. Rule I (4) has been added to
accommodate this exception.

COMMENT: The "two shift maximum" provision regarding compensa-
tion under this policy is restrictive. Department heads should
retain the authority to provide paid leave as necessary during
a work site closure that exceeds an employee’s two regular
shifts.

COMMENT : The two-shift period sets reasonable limits for
compensating employees in emergency conditions. The department
does not believe it has the authority to provide longer term
extension of paid leave. The department also believes there
should be consistent administration of this benefit. It is
possible that two state agencies would share a work site which
is closed. One agency, based solely on its budget, could
provide a significantly longer paid leave than the other. The
two-shift maximum is adopted based on informal practice and
internal agency policy which has accommodated short closures in
the past. If the work site is to be closed for a longer period,
the agency may initiate a wide range of actions involving staff
at the affected site, including but not limited to, reassignment
to an alternate work site, use of personal paid leave, use of

leave without pay or lay-off.
‘\ﬂﬂv‘r /Z/,&,, kQﬁ/

Bob Marks, Diyector ’
Department of Admlnlstration

Certified to the Secretary of State June 17 , 1991,
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BEFORE THE STATE COMPENSATION MUTUAL INSURANCE FUND
OF THE STATE OF MONTANA

NOTICE OF AMENDMENT OF

ARM 2.55.301 METHOD FOR
ASSIGNMENT OF CLASSIFICATIONS
OF EMPLOYMENTS

In the matter of the
amendment of Rule 2.55.301
relating to the method for
assignment of classifications
of employments.

et et

TO: All Interested Persons:

1. on May 16, 1991, the State Compensation Mutual
Insurance Fund published notice of the proposed amendment to
ARM 2.55.301 relating to the method for assignment  of
classifications of employments. The notice can be found on
pages 568 through 569 of the 1991 Montana Administrative
Register, Issue No. 9.

2. No comments or testimony concerning the rule were
received. .
3. No public hearing was held nor was one requested.

The State Compensation Mutual Insurance Fund has adopted the
rule as proposed.

4. The authority for the rule is found in section
39-71-2316, MCA and the rule implements sections 39-71-2311
and 39-71-3426, MCA.

State Compensation Mutual
Insurance Fund
-

/

By
Patrick J. Swekne€y, President

Certified to the Secretary of State June 17, 1991.
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BEFORE THE STATE COMPENSATTON MUTUAL INSURANCE FUND
OF THE STATE OF MONTANA

In the matter of the } NOTICE OF AMENDMENT OF ARM
amendment of Rule 2.55,310 ) 2.55.310 VARIABLE PRICING
relating to variable pricing ) WITHIN A CLASSIFICATION
within a classification. )

TO: All Interested Persons:

1. on April 2%, 1991, the State Compensation Mutual
Insurance Fund published notice of public hearing on proposed
amendment to rule 2.55.310 relating to Variable Pricing Within
a Classification. The notice can be found on pages 486
through 489 of the 1991 Montana Administrative Register, Issue
No. 8.

2. No comments or testimony concerning the rule were
received.

3. The State Compensation Mutual Insurance Fund has
adopted the rule as proposed.

4. The authority for the rule is found in section

39-71-2316, MCA and the rule implements sections 39-71-2311
and 39-71-2316, MCA.

State Compensation Mutual
Insurance Fund

;___‘M

Patrick J. Swedndy, President

Certified to the Secretary of State June 17, 1991.

12-6/27/91 Montana Administrative Register



-998-

BEFORE THE DEPARTMENT OF AGRICULTURE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of ARM 4.12.1012 Grain Fee ) ARM 4.12,1012 GRAIN FEE
Schedule ) SCHEDULE

TO: All Interested Persons

1. on May 16, 1991, the Department of Agriculture
published a notice to amend the above-stated rule pertaining to
the grain fee schedule on page 570 of the 1991 Montana
Administrative Register, issue number 9.

2. No comments or testimony were received.

3. No public hearing was held nor was one regquested. The
department has amended the rule as proposed.

BY
E.M. SNORTLAND, DIRECTOR
DEPARTMENT OF AGRICULTURE

Certified to the Secretary of State, June 17, 1991.
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BEFORE THE BOARD OF OUTFITTERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA
In the matter of the amendment ) NOTICE OF AMENDMENT OF
of rules pertaining to licen- } 8.39.502 LICENSURE --
sure - qualifications, licen- )} OUTFITTER QUALIFICATIONS,
sure - examinations and conduct ) 8.39.503 LICENSURE -~-
) OUTFITTER EXAMINATION AND
) 8.39.701 CONDUCT --
) STANDARDS OF OUTFITTER AND
) PROFESSION@L GUIDE

TO: All Interested Persons:

1. On February 28, 1991, the Board of Outfitters
published a notice of proposed amendment of the above-stated
rules at page 213, 1991 Montana Administrative Register, issue
number 4.

2. The Board amended the rules as proposed.

3. The proposed amendment to 8.39.701 should have read
as follows:

"8.39.701 CONDUCT-~STANDARDS.  OF OUTFITTER AND
PRO NAL GUIDE (1) through (1) (r) will remain the same.
s du i urren icense at the demand of a
representative of the board."
Auth: Sec. 37-1-131, 37-47-201, MCA; IMP, Sec. 37-47-
301, MCA

A new subsection (r) was proposed in the original notice.
Subsection (r) exists in the current rule. Therefore, the
proposed subsection (r) should be changed to subsection (s).

4. No comments or testimony were received.

BOARD OF OUTFITTERS
IRVING (MAX) CHASE, CHAIRMAN

e O QP

ANDY POOVE, DEPUTY DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, June 17, 1991.
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment ) MNOTICE OF AMENDMENT OF RULE
of Rule 11.14.105 pertaining } 11.14.105 PERTAINING TO

to registering and licensing ) LICENSING AND REGISTERING
day care facilities. } DAY CARE FACILITIES

TO: All Interested Persons

1. On April 25, 1991, the Department of Family Services
published notice of public hearing on the amendment of Rule
11.14.105, pertaining to licensing and registering day care
facilities at page 495 of the 1991 Montana Administrative
Register, issue number 8.

2. The department has amended the rule as proposed.

3. A public hearing was held May 20, 1991. Ann Gilkey, chief
legal counsel for the department, submitted written testimony
in support of the amendment. The department received no other
testimony at the hearing. Several comments were received prior
to the hearing in opposition to the amendment. The department
has thoroughly considered these comments:

COMMENT: While the law must protect children in day care, the
proposed change gives the department too much power. The
department could effectively destroy a provider's business.

RESPONSE: The change in the rule restricts rather than expands
the power of the department to revoke or suspend day care
licenses. Previously, the rule allowed for suspension or
revocation where any one non-compliance with licensing rules
placed a child in danger of harm. Under the amendment, the
department acts to immediately suspend or revoke a license only
according to more definite criteria and procedure. There must
be an initial investigation. If there exists no reasoconable
grounds to believe that children in the facility may be in
danger of harm, no revocation or suspension will occur.

COMMENT: The terms "abuse", "neglect", "upon referral",
“initial investigation", "reasonable grounds", "and may be in

danger of harm", need to be precisely defined.

RESPONSE: The terms "abuse" and "neglect" may be defined by
reference to existing Montana law. Section 41-3-102, MCA.
Under this statute, an abused or neglected child means a child
whose normal physical or mental health or welfare is harmed or
threatened with harm by the acts or omissions of his parent or
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other person responsible for his welfare. The statute also
defines the essential terms used in its definition of abuse and
neglect. Montana law mandates that rules not unnecessarily
repeat statutory language. Section 2-4-305(2), MCA.

Similarly, "upon referral" means that there has been a report
communicating "reasconable cause to suspect" that a child has
been abused or neglected. Section 41-3-201, MCA. Again, this
language is not repeated in the rule, but nevertheless applies
to defining what is meant by the term "upon referral",.

"Initial investigation" means such investigation as is
necessary, depending on the facts and circumstances of each
case. Thus no specific definition may be promulgated.
Similarly, "reasonable grounds to believe" is defined according
to the facts and circumstances of each case.

COMMENT: The proposed language may place a provider in extreme
jeopardy of losing his or her license as a result of
fabrications of incidents of abuse and neglect. For example, a
"referral" could be made by an irate neighbor who does not want
a day care in the neighborhood. Or, vindictive or unstable
parents may make false allegations. 1In addition, the rule
should provide for suspension or revocation only where the
investigation reveals that a child "is'" in danger of harm,
rather than "may" be in danger of harm. "Upon referral" should
be changed to "after a thorough investigation”.

RESPONSE: The rule strikes an appropriate balance between the
competing concerns. No action will be taken until such time as
an initial investigation reveals whether immediate suspension
or revocation is necessary for the protection of the children
in the facility.

COMMENT: The proposed rule violates the Constitution because
it presumes that a provider is guilty until pxoven innocent.

RESPONSE: The presumption of innocence applies to prosecution
for crimes, not to day care license revocation or suspension.

COMMENT: While the rule grants the department broad authority
to suspend or revoke licenses, there is nothing to guarantee a
provider's right to due process. The rule should contain
provisions on written notification, the intentions of the
department, and information on a hearing. The department
should consider the fact that day care providers are not
protected by a union or professional grievance procedures.

RESPONSE: Rules 11.2.201 through 220, ARM, provide for written
notification, administrative review, fair hearing, and finally,
judicial review, in cases of suspension or revocation. These
procedures satisfy due process reguirements and provide a
method of grievance for department actions.

COMMENT: Day care providers should have been granted more time
to review and respond to the rule amendment, and greater notice
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should have been given. The department should continue the
hearing to a later date.

RESPONSE: The provisions concerning the minimum amount of time
and the method of notice as set out in the Montana
Administrative Procedure Act were followed in regard to this
amendment. The department also sent notice to members of
provider associations. The comments received indicated that
providers were concerned about expansion of department powers
in license and registration revocation and suspension. Given
that the amendment is designed to restrict rather than expand
department power, no continuance or expansion of the comment
period is deemed necessary.

DEPARTMENT OF FAMILY SERVICES

. Co e

Tom Olsen, Director

Certified to the Secretary of State, June 17, 1991.
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BEFORE THF, FISH AND GAME COMMISSION
OF THE STATE OF MONTANA

In the Matter of the ) Notice of Amendment of ARM
12.6.901 Allowing the Use of

Amendment of ARM
12.6.901 prertaining to Water ) Electric Motors on Gartgide
Safety Regulations Resarvolr

To: All Interested Persons

1. On May 16, 1991, the Fish and Game Commission gave notice
of a proposed amendment of ARM 12.6.901 to allow the use of
electric motors on Gartside Reservoir at page 582 of the lMontana
Administrative Register, Issue No. 9.

2, The commission has amended ARM 12.6.901 as proposed;
howaver, the spelling of Garthside Reservolr has heen corrected
as follows: Gartside Reservoir.

4. No written comments or testimony were received.

K.T.. Cool, Secretary
Montana Fish and Game Commission

Certified to the Secretary of State June 17, 1991,
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF AMENDMENT
ARM 16.35.111 concerning conditions) OF RULE 16.35.111
for payment of claims under the )

end stage renal disease (ESRD) )

program )

(End Stage Renal Disease)

To: All Interested Persons

1. on May 16, 1991, the department published notice at
page 585 of the Montana Administrative Register, Issue No, 9,
to amend ARM 16.35.111, which sets conditions governing pay-
ments made under the department's ESRD program to victims of
end stage renal disease.

2. The department has amended the rule as proposed with
no changes.

3. o comments were received.

)N L
DEWNIS IVERSONT  Director

Certified to the Secretary of State June 17, 1991
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF ADOPTION

of Montana's prevailing wage ) BY REFERENCE OF
rates, pursuant to Rule ) AMENDMENTS TO THE
24.16.9007, ARM ) PREVAILING WAGE RATES

TO ALL INTERESTED PERSONS:

1. On April 25, 1991, the Department of Labor and Industry
published a Notice of Public Hearing on Proposed Amendments of
Prevailing Wage Rates. The notice can be found on page 497 of
the 1991 Montana Administrative Register, Issue No. 8.

2. Oral and written comments were received by the
Department. In response to comments, some rates proposed by
reference in the "State of Montana Prevailing Wage Rates -~
Services" are changed. The comments, the Department's responses
and the changes made to the "State of Montana Prevailing Wage
Rates - Services" are as follows:

COMMENT: Mr. Don Halverson, Business Manager of Local 459,
Plumbers, wrote protesting the rate for Heating and Air
Conditioning Mechanics in Districts 1 and 2. Mr. Halverson's
contention was that plumbers do this work and the rate for
plumbers has been established under the Building Construction
rates and does not need to be repeated under services. Mr.
Halverson based his argument on the so-called Rochester decision
of the American Federation of Labor, 1912, which, in effect,
designated all heating and air conditioning work as under the
jurisdiction of the United Association of Journeyman Plumbers and
Steamfitters. Mr. Halverson also submitted 7437 hours of pension
reports to substantjate his claim. Mr. Bob Papin, Business
Manager, Local 30, Plumbers, also wrote protesting the Heating
and Air Conditioning Mechanics rate, as did Mr. John Forkan,
Business Manager, Local 41, Plumbers and Mr. Michael S. Mizenko,
Business Manager, Local 139, Plumbers. Mr. Papin, Mr. Mizenko
and Mr. Forkan also submitted payroll hours to suppert their
claims.

RESPONSE: The Department reviewed the protests and the
supporting documentation submitted by the plumber collective
bargaining units and concurred that heating and air conditioning
work falls under the jurisdiction of the plumbing trade and meets
the work of similar nature rules. Accordingly, the Heating and
Air conditioning rates are deleted from the "State of Montana
Prevailing Wage Rates - Services" publication.

COMMENT: Mr. George F. Hagerman, Executive Director,
Montana Council #9, AFSCME, AFL-CIO, submitted hours for school
system janitors in District 5 and asked that they be included in
the calculation of janitor rates.
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RESPONSE: The Department considered this request and
determined that there was a classification difference between
office cleaners, who simply dust and vacuum, and janitors who may
be required to have light plumbing and electrical skills as well
as low pressure boiler experience. For the purposes of
determining rates the following classifications will apply:

Janitor, Building Maintenance, DOT 382.664-010
Janitor/Cleaner Supervisor, DOT 381.137r010
Cleaner, DOT 381.687-014

The data submitted by Mr. Hagerman will apply to the Janitor,
Building Maintenance classification and data received for
Cleaners will apply to that classification.

3. Several proposed rates have been amended. The worker
classification and rationale for the change are as follows:

(a) Heating and Air Conditioning Mechanics - deleted as
being covered by the plumbers' rates of the Prevailing Wage Rates
for Building Construction.

(b) Cleaner - additional service classification created at
a new rate as a result of additional data provided by a
collective bargaining unit.

(c) Janitor, Building Maintenance - wage rate changed as a
result of creating a separate Cleaner classification.

(d) Janitor/Cleaner Supervisor - wage c¢lassification
changed due to additional data provided by a collective
bargaining unit, but the wage rate remained the same.

4. The Commissioner of Labor and Industry adopts the rates as
amended effective July 1, 1991

’ s /) ) 4
et YO SVl ot

Mario A. Micone, Commissioner
DEPARTMENT OF LABOR AND INDUSTRY

Certified to the Secretary of State: June 18, 1991
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BEFORE THE DEPARTMENT OF LIVESTOCK
OF THE STATE OF MONTANA

NOTICE OF ADOPTION OF AN

EMERGENCY RULE TO CONTROL
MIGRATORY BISON FROM HERDS
AFFECTED WITH A DANGEROUS

In the matter of the
adoption of an emergency
rule on the control of
migratory bison from herds

affected with a dangerous DISEASE
disease
TO: All Interested Persons:
1. Due to the emigration of bison which have been cxposed

to or affected with brucellosis, a dangerous contagious zoonotic
disease of man or animal from Yellowstone National Park and due to
the imminent contact of these bison with Montana domestic livestock
the State Veterinarian of the Department of Livestock has
determined that imminent danger exists to these livestock and the
livestock industry of the State of Montana.

Therefore, the Board of Livestock has adopted the following
emergency rule which as adopted, will be mailed to all persons who
may be affected thereby including delivery of copies to a state
wire service and to any other news media the agency deems
appropriate.

2. The text of the proposed rule is as follows:

NEW RULE: UNLAWFULLY ESTRAYED AND PUBLIC OWNED MIGRATORY BISON
FROM HERDS AFFECTED WITH A DANGEROUS DISEASE (1) When estrayed or
migratory bison exposed to or affected with brucellosis, a
dangerous, contagious, zoonotic disease of man and animals, enter
into or_are otherwise present within the state of Montana one of
the following actions will be taken:

{a) The live bison may be physically removed by the safest
and most expeditious means from within the state boundaries. This
means may include but not be limited to capture, trucking,
hazing/aversion, or delivery to a licepsed slaughterhouse.

(b} IXf 1live bison cannot safely or by reasonable and
permanent means be removed from the state they shall be summarily
destroyed where they stand by the use of firearms, 1f fircarms
cannot be uged with due regard to human safety and public property
bison may be relocated to such a danger free area and destroyed by
firearms or by any other practicable means of euthanasia.

{c) When bison of necessity or unintentionally are killed
through actions of the department, the carcass remains will bhe
disposed of by the most economical means possible. This may
include but not be limited to burying, incineration, rendering, or
field dressing for delivery to a custom slaughterhouse,
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(d) To comply to the fullest extent possible with the Montana
Environmental Policy Act, a copy of this emergency action which is
being undertaken to protect the public health and the economic
well-being of citizens of the state of Montana is being delivered
to the legislative environmental quality council.

AUTH: 81-2-102 and IMP: 81-2-102 and
81-2-103,MCA 81-2-103,MCA
3. The rationale for the proposed rule is as set forth in

the statement of reasons for emergency.
4. Interested persons who are affected may comment in

writing to Les Graham, Executive Secretary to the Board of
Livestock, Capitol Station, Helena, Montana 59620.

JAck Salmond, Chairman
Board of Livestock

By:
Lon tehell, Stdff Attorney
Department of Livestock

Certified to the Secretary of State June 17, 1991,
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STATE OF MONTANA
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
BEFORE THE BOARD OF NATURAL RESOURCES AND CONSERVATION

In the matter of amendment ) NOTICE OF AMENDMENT
of ARM 36.12.103 concerning ) OF ARM 36.12.103
water right application ) APPLICATION FEES
feas }

To: All interested persons.

1. On May 16, 1991, the Board of Natural Resources and
Conservation published a notice of proposed amendment of ARM
36.12.103, pertaining to water right application fees at page
634 of tha 1991 Montana Administrative Register, Issue No, 9.

2. No public hearing was contemplated or held, nor was
one requested. Public comments were accepted until June 14,
1991, No written or oral comments concerning these rules were

received.

3. The Board has amended the rule exactly as proposed.

N

REHBERG, /CHATR
SOURCES

JANICE
/BOBRD OF NATURAL
AND CONSERVATION

Certified to the Secretary of State on June 17, 1991.
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STATE OF MONTANA
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
BEFORE THE BOARD OF WATER WELL CONTRACTORS

NOTICE OF AMENDMENT OF

In the matter of the amendment)
36.21.415 FEE SCHEDULE

of ARM 36.21.415 concerning )
the fee schedule )

TO: ALL INTERESTED PERSONS:

1. On May 16, 1991, the Board of Water Well Contractors
published a notice of proposed amendment of the above-stated
rule at page 636, 1991 Montana Administrative Register, issue
number 9.

2. The rule is being amended exactly as proposed.

3. No written comments or testimony were received.

BOARD OF WATER WELL CONTRACTORS
WESLEY LINDSAY, CHAIRMAN

RESQURCES

AND CONSERVATION

Certified to the Secretary of State, June 17, 1991,

12-6/27/91 Montana Administrative Register
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULE 46.10.403 PERTAINING
TO AFDC TABLE OF ASSISTANCE
STANDARDS

In the matter of the
amendment of Rule 46.10.403
pertaining to AFDC table of
assistance standards

TO: All Interested Persons

1. on May 16, 1991, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of Rule 46.10.403 pertaining to AFDC table of
assistance standards at page 694 of the 1991 Montana Adminis-
trative Register, issue number 9.

2, The Department has amended the following rule as
proposed with the following changes.

46.10.403 TABLE OF ASSISTANCE STANDARDS Subsection (1)
remains as proposed. (2) remains the same.

(a) Gross monthly income standards to be used when adults
are included in the assistance unit are compared with gross
monthly income defined in ARM 46.10.505.

GROSS MON' COME S D. U WHEN ADULTS ARE
INCLUDED IN THE ASSISTANCE UNIT
No, Of With Without
Persons Shelter Shelter
in Obligation Obligation
Household Per Month Per Month
1 $ 499 526 527 $ 179 189
2 6¥0 705 289 364 305
3 838 885 884 354 416
4 1010 1;065 1,064 50% 529
5 178 1844 1,245 €0t 634 633
6 3 AR 1,420 €94 P 731
7 519 376683 1,602 786 829
8 7689 17763 1,782 e¥: 919
9 3 1,817 953 1,005
10 17848 1,894 37036 1087 1,088
11 15921 1,967 35383 3363 1,162
12 4989 2,035 5373 1235 1,236
13 2,052 2,098 +5234 1,301
14 2743t 2,157 17293 317364 1,363
15 25467 2,213 349 142 1,423
16 25247 2,263 . 35435 1,474
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(b) Gross monthly income standards to be used when no
adults are included in the assistance unit are compared with
gross monthly income defined in ARM 46.10.505.

GROSS MONTHLY INCOME STANDARDS TO BE USED WHEN NO ADULTS ARE
INCLUDED IN THE ASSISTANCE UNIT

No. of With Without
Persons Shelter Shelter
in Obligation . Obligation
Household Per Month Per Month
1 $ E3ay 87 189 $ &8 12
2 35% 3%} 370 179 89
3 528 556 557 289 364 305
4 F61 739 740 394 416
5 8% 925 923 5060 527
6 1653 10 €063 636
7 227+ 1,295 703 3 742
8 402 3479 1,478 80 845
9 1483 1,565 882 931
10 37563 1645 1,648 962 1,014
11 64t 1,730 15640 1896 1,097
12 1745 1868 1,809 47334 ;374 1,173
13 1,789 1,887 i+3688 1,252
14 1659 1,961 258 3327 1,326
15 o927 2,033 326 1,399
16 992 2363 2,102 3539+ 1,467

(c) Net monthly income standards to be used when adults
are included in the assistance unit are compared with net
monthly income defined in ARM 46.10.505.

NET MONTHLY INCOME STANDARDS TQ BE USED WHEN ADULTS ARE
INCLUDED IN THE ASSISTANCE UNIT

No. Of With Without
Persons Shelter Shelter
in Obligation Obligation
Household Per Month Per Month
1 $ 296 284 285 $ 97 102
2 362 381 156 165
3 453 478 243 225
4 546 575 27+ 286
5 637 73 325 343 342
6 26 fa] 7169 35 395
7 821 867 866 425 448
8 513 264 963 Ak 497
9 557 982 55 543
10 599 1,024 55% 583 588
11 1638 1,063 556 €25 628

12-6/27/91 Montana Administrative Register



-1013-

12 37075 1,100 633 g68
13 37369 1,134 667 703
14 37443 1,166 €99 237
15 719 1,196 #20 769
16 37396 1,223 356 797

(d) Net monthly income standards to be used when no adults
are included in the assistance unit are compared with net
monthly income defined in ARM 46.10.505.

NO L ARE
INCLUDED JIN THE ASSISTANCE UNIT

With Without

No. of Shelter Shelter
Children in Obligation Obligation
Household Per Month Per Month
1 $ 96 163 102 $ 37 33

2 196 200 297 102

3 285 301 156 165

4 379 400 233 225

5 44 508 499 278 285

6 569 600 326 344

7 663 700 380 401

8 358 799 433 457
-9 882 346 433 503
10 845 891 526 548
11 88% 935 562 593

12 923+ 978 662 &35 634

13 967 1,020 642 677
14 17665 1,060 €88 717
15 042 1,099 3+ 156

16 1+67% 1,136 352 79

Subsections (3) through (4) (b) remain as proposed.

AUTH: Sec. 53-4-212 MCA
IMP: Sec. 53-4-211 and 53-4-241 MCA

4, The Department has thoroughly considered all commen-
tary received:

COMMENT: It is noted that there have been some changes in the
Net Monthly Income and Gross Monthly Income Standards.

RESPONSE: Due to a minor arithmetical error in computing

these standards, some of the figures were incorrect by one or
two dollars. This has been corrected.
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e L -

Director, Social and Rehabilita-
tion Services

Certified to the Secretary of State June 18 ’
1991.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE ADOPTION OF
RULE I AND THE AMENDMENT OF
RULES 46.10.803, 46.10.805,
46.10.809, 46.10.811,
46.10.819, 46.10.821,
46.10.823, 46.10.825,
46.10.827, 46.10.839 AND
46.10.843 PERTAINING TO
TRANSITION-TO-WORK
ALLOWANCE AND THE JOBS
PROGRAM

In the matter of the
adoption of Rule I and the
amendment of Rules
46.10.803, 46.10.805,
46.10.809, 46.10.811,
46.10.819, 46.10.821,
46.10.823, 46,10.825,
46.10.827, 46.10.839 and
46.10.843 pertaining to
transition-to-work allowance
and the JOBS program

TO: All Interested Persons

1. on May 16, 1991, the Department of Social and
Rehabilitation Services published notice of the proposed
adoption of Rule I and the amendment of Rules 46.10.803,
46.10.805, 46.10.809, 46.10.811, 46.10.819, 46.10.821,
46.10.823, 46.10,825, 46.10.827, 46.10.839 and 46.10.843
pertaining to transition-to-work allowance and the JOBS program
at page 707 of the 1991 Montana Administrative Register, issue
number 9.

2. The Department has adopted the following rule as
proposed with the following changes:

RULE .1 NSITION-TQ-WORK ALLOWANCE
Subsection (1) remains as proposed.
: ; ogram—witi-not

Subsection (2) remains as proposed.

(3) The maximum amount of the allowance provided to a
recipient shall be UP TO four times the AFDC benefit amount the
recipient is receiving at the time of gqualification for the
allowance.

AUTH: S3—2-262 $53-2-201 and 53-4-212 MCA
IMP: 53-4-211 and 53-4-241 MCA and HB 2

3. The Department has amended Rules 46.10.809, 46.10.819,
46.10.821, 46.10.823, 46.10.825, 46.10.839 and 46.10.843 as
proposed,

4. The Department has amended the following rules as
proposed with the following changes:

46.10.803 DEFINITIONS Subsections (1) through (34) remain
as proposed.
ided-for

5 —ljerk-—supplementationi-neans-theprogram provid
at—ARM 4610+ H0t—et—seq—which-has—as—ies—purpose—to-improve—the
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3 114 e Eied hot : . . b1
to—obtain—employments

AUTH: Sec. 53-4-212 and 53-4-719 MCA
IMP: Sec. 53=2=-201, 53-4-211, 53-4-215, 53-4-702 through
53-4-718 MCA

46.10.805 ELIGIBILITY, EXEMPT STATUS Subsections (1)
through (2) (a) remain as proposed.

(b) a person residing at a location moye than % 2 hourss
ROUND TRIP distance distant in commuting time. This excludes
the time necessary to transport a child to and from a child care
facility;

Subsections (2) (¢) through (3) remain as proposed.

(4) The selection of persons to participate in the
program, OTHER THAN THE UNEMPLOYED PARENT TRACK, will be within
the discretion of the department or its designee lead
agencies.

4%y In selecting persons to participate in the program
priority must be given in the following order:

Subsections (5)(a) through (5)(c) remain as proposed but
will be renumbered as subsections (4) (a) through (4)(c).

(5} 1IN THE UNEMPLOYED PARENT TRACK, THE PRIMARY WAGE
EARNER MUST PARTICIPATE UNLESS SPECIFICALLY EXEMPT UNDER
SUBSECTION (2).

Subsections (6) through (8) remain as proposed.

(9) If an on-the-job training participant becomes
ineligible for AFDC due to excess earned income gr due to
exceeding the limitations set forth in ARM 46.10.304A as_to
number of hours of employment per month in the case of an
unemployed parent, the participant may remain a JOBS partici-
pant for the duration of the training and may be eligible for
case management, child care, and supportive services available
to other JOBS participants who become employed——fef—upmtewntne%y
‘98 —days—after—the —inetigibility-

: L ; ibed in s} - -

AUTH: Sec¢. 53-4-212 and 53-4-719 MCA

IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53=«4-703,
53-4-706, 53-4-707, 53-4-708, 53-4-715, 53-4-717 and 53-4-720
MCA

46.10.811 PARPICTPARION—REOUIREMENTES—FOR UNEMELOYED
PARENTS TRACK PARTICIPATION AND OTHER REQUIREMENTS
Subsections (1) through 4(c) (1) remain as proposed.

ii i as determined appropriate by the case

manader after assessment and development of an employability

plan.
Subsections (5) through (6) remain as proposed.

AUTH: Sec. 53-4-212 and 53-4-719 MCA
IMP: Sec., 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-706, 53-4-707 and 43-4-720 MCA
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ELIGIBILITY Subsection (1) remains as proposed.

even If the time reguired to_complete the training exceeds 90

a artic ' case _js ¢losed.

AUTH: Sec., 53-4-212 and 53-4-719 MCA
IMP: Sec. 53-2-201, 53-4-211, §3-4-215, 53-4~703,
53-4-706, 53-4-707 and 53-4~720 MCA

46.10,843  FAIR HEARING  PROCEDURE (1) A  recipient
; -
ap‘paeinh‘ng a—sanctien b'h;!!s! hE“ g.mb'blelen ’e? _H'ee by—~the tee_!n!
in any work-related program or activity under the JOBS program,

ingluding op-the-job _training—werk—supplementationr and
community work experience programs, 1is entitled to a fair
hearing and appeal provided for in ARM 46.2.201 et seq. with
respect to the following issues:
Subsections (1)(a) throuqh (2) remain as proposed.
ec who dissatis with the cision of
the fair heayxin i i rega o a of the matters set
orth in S jong (1 through (d) ma eal to the of
ni ti j es h . e tment o abor—
AS PROVIDED IN 45 CFR 251.5(b) THROUGH (g) AS AMENDED THROUGH
JANUARY 23, 1991, WHICH THE DEPARTMENT HEREBY ADOPTS AND
INCORPORATES BY REFERENCE. A COPY OF 45 CFR 251.5(b) THROUGH
(g) AS AMENDED THROUGH JANUARY 23, 1991, MAY BE OBTAINED FROM
THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES, 111 N.
SANDERS, P.O. BOX 4210, HELENA, MT 59604-4210,
Subsection (3) (a) remams as proposed.
n_a t ubse: £e)

: g et—af ADDITION
TO _h__sﬁngei:zxggggg REMEDIES pro x;i g_ AB& 46.2.211 and
46.2.212.
AUTH: Sec. 53-4-212 and 53-4-719 MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-706, 53-4-707 and 53-4-720 MCA

4. The Department has thoroughly considered all commen-
tary received:

COMMENT: The Legislative Council noted that 53-2-202 was an
incorrect authorizing statute.
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RESPONSE: The Department agrees and has corrected the citation.

COMMENT: It has been noted that Rule 46.10.843(3)(b), which
provides that an appeal to the office of administrative law
judges of the U.S. Department of Labor shall be the exclusive
remedy of a recipient who is dissatisfied with the decision of
the hearing officer regarding on-the-job working conditions.
Workers compensation coverage, or wages used to calculate the
hours of participation required of persons 4in Community Work
Experience programs, i¢ inconsistent with the intent of federal
regulations at 45 CFR 251.5(b) that such appeals be in addition
to any other rights of appeal which the recipient may already
have.

RESPONSE: The department has changed Rule 46.10.843(3)(b) to
provide that an appeal to the U.S. Department of Labor will be
in addition to (rather than in lieu of) the appeal process
provided in ARM 46.2.211 and 46.2.212.

COMMENT: Several comments were made expressing concern about
the limited funding available for the JOB-UP track and the large
number of referrals that will be made in each county. Concern
was expressed that the participation requirement will be 40
hours per week and will be limited to Community Work Experience,
Job Search and basic education requirements. In addition,
concern was expressed about the program's apparent inability to
address participant's long term barriers to self sufficiency.

RESPONSE: Beginning on October 1, 1994, federal regulation:
will mandate separate participation requirements for AFDC-
Unemployed Parent (UP) households, These requirements will

require participation of at least, but not limited to, 16 hours
per week for each UP household. The Department presented to the
52nd Legislature a plan that would continue the current JOBS3
program for AFDC-Regqular recipients with no cuts in services or
funding. The legislature also granted permission to use AFDC
benefit appropriations to fund a separate AFDC-UP track. The
testimony presented to the legislature for the AFDC-UP track
described an employment oriented approach - with emphasis on
community work experience and job search. The department has
received assurances from appropriate federal representations
that the proposal is within federal regqulations.

The Department shares the concern that individuals with
significant barriers may need services beyond the basiz
components of community work experience, job search and basic
education. AFDC-UP recipients who may be physically or mentallv
incapacitated will be re-evaluated to determine if they should
be receiving AFDC-Incapacitated Parent (IP) benefits rather than
AFDC-UP.
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The comments received that are aimed at the Project Work Program
are out of the scope of this rule and, as such, are not being
responded to.

COMMENT: One commenter requested that the Department calculate
the hours of participation in Commuffity Work Experience using
the prevailing wage for the specific position rather than the
federal minimum wage.

RESPONSE: The federal regulations state that the maximum number
of hours that an individual may participate in community work
experience is found by dividing the grant by either the federal
or state minimum wage, whichever is greater. 1In addition, the
regulations indicate that after nine months, the calculation
shall be made by using the higher of the federal or state
minimum wage or the prevailing wage. It appears that the
department would have the option of using the prevailing wage
(assuming that it was higher than the minimum wage) during both
time periods. The Department will continue to evaluate this
suggestion and may alter this policy at a later date.

COMMENT: Why has the Department deleted section (1) (a) of [Rule
I] ARM 46.10.411, which provided that AFDC recipients par-
ticipating in JOBS would not be eligible for the transition-
to-work allowance?

RESPONSE: The Department has removed this restriction because
it has determined it would be more equitable to make the
transition-to-work allowance available to JOBS participants as
well as to other AFDC recipients.

5. [Rule I] 46.10.411 will become effective October 1,

1991. ‘
Ul o (04
T2V D ARAV AV S AL
51re§ﬁor, Social and Rehabilita-
tidn Services
Certified to the Secretary of State June 14 , 1991,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE ADOPTION OF
RULE I AND THE AMENDMENT OF
RULE 46.11.101 PERTAINING
TO THE FOOD STAMP PROGRAM
AND TRANSFER OF RESOQURCES

In the matter of the
adoption of Rule I and the
amendment of Rule 46.11.101
pertaining to the food stamp
program and transfer of
resources

— e

TQ: All Interested Persons K

1. Oon May 16, 1991, the Department of Social and
Rehabilitation Services published notice of the proposed
adoption of Rule I and the amendment of Rule 46.11.101 pertain-
ing to the food stamp program and transfer of resources at page
654 of the 1991 Montana Administrative Register, issue number
9.

2. The Department has adopted the following rule as
proposed with the following changes:

[RULE T 46.11.133 FOoOD STAMPS, TRANSFER OF RESQURCES

Subsections (1) through (6) (b) remain as proposed.

AUTH: Sec. 53-2-201 MCA
IMP: Sec. %3—2-366 53-2-201 MCA

3. The Department has amended the following rule as
proposed with the following changes:

46.11.101 FOOD STAMP PROGRAM Subsection (1) remains as
proposed.

AUTH: Sec. 53-2-201 MCA
IMP: Sec. 53——366 53-2-201 MCA

4. The Department has thoroughly considered all
commentary received:

COMMENT: The Legislative Council noted that 53-2-306 was an
incorrect implementing authority.

RESPONSE: The Department agrees and hjs corrected the citation.

tion Services

Certified to the Secretary of State June 13 , 1991.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF THE ADOPTION OF
adoption of Rules I, II and ) RULES I, II AND III AND THE
III and the amendment of ) AMENDMENT OF RULE 46.12.501
Rule 46.12.501 pertaining to } PERTAINING TO 6ROUP HEALTH
health plan premium payment ) PLAN PREMIUM PAYMENT

TO: All Interested Persons

1. on April 25, 1991, the Department of Social and
Rehabilitation Services published notice of the proposed
adoption of Rules I, II and IIT and the amendment of Rule
46.12.501 pertaining to health plan premjium payment at page
505 of the 1991 Montana Administrative Register, issue number
8.

2. The Department has adopted the following Rules as
proposed with the following changes:

6. . LAN PREMI PAYMENTS

(1) !"Group health plan®™ means any plan of; AN EMPLOYER
or eentributed ANY PLAN to WHICH By an employer CONTRIBUTES
4including a self-insured plan} to provide health care,
{directly or otherwise}, to the employer's employees, former
employees, or the families of such employees or former
employees.

(2) M"INDIVIDUAL HEALTH PLAN" MEANS ANY PLAN TO PROVIDE
HEALTH CARE TO AN INDIVIDUAL AND/OR HIS FAMILY WHICH IS NOT A
PLAN OF THE INDIVIDUALS'S EMPLOYER OR TO WHICH THE INDIVID-
UAL'S EMPLOYER CONTRIBUTES.

(23) M"Cost effective” means the amount paid for pre-
miums, co-insurance, deductibles, and other cost sharing
obligations under aN INDIVIDUAL OR group health plan and—fex
PLUS THE additional DEPARTMENTAL administrative costs in—a
given—peried—af-time is likely to be less than the department
eof —soeial—and—rehabilitation-serviees would pay out for
medicaid services for a medicaid recipient during—the—same
peried, determined on an actuarial basis.

(a) Cost effective criteria may include assessment of
medical diagnoses and health risk assessment.

(34) Payment of INDIVIDUAL OR group health premiums is a
medicaid benefit.

(45) The department of social and rehabilitation
services may pay premiums of aN INDIVIDUAL OR group health
plan which provides benefits not covered by medicaid as long
as it has determined that payment of the premiums will be cost
effective.

original subsection (5) remains as proposed but will be
renumbered as subsection (6).
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(a) Coinsurance and deductibles will not be paid for
non-medicaid eligible persons who are covered by the egreup
health plan.

(b) Coinsurance and deductibles will not be paid for
persons who are eligible for medicaid as COBRA continuation
beneficiaries, AS DEFINED IN [RULE III].

Original subsection (6) remains as proposed but will be
renunbered as subsection (7).

(#8) Payment of premiums may be in the form of direct
payments to insurance companies or employers offering the
group health plan or direct reimbursement to the recipient or
insured.

(89) Premium# for non-medicaid recipients may be paid
only if it is a condition of the enrollee's eligibility in the
greup health plan to enroll family members, and if premium
payments are cost effective.

(a) 1Ineligible family members may reside in a separate
household.

(910) Medicaid payment of greup health plan premiums may
begin as of the medicaid eligibility effective date for:

(a) applicants who are already enrclled in a egreup
health plan; and

(b) applicants who have a waiting period before greup
health plan coverage begins.

(i) Full medicaid coverage is available to applicants
during the waiting period.

(3811) 6Greup-—hHealth plans are treated as a third party
resource in accordance with ARM 46.12.304,

AUTH: BSec. 53-2-2017—53—6—313+% and 53-6~—113 MCA
IMP: Sec. 53~6-101—53—6—3163 and 53-6-131 MCA

RULE I7I 46,12.3215 €EReUP LTH PLAN ENRQLLMENT

Subsections (1) through (1) (a)(ii) remain as proposed.

(A) L :
heal 5 i
not—eonsidered-—-leligible—to—enrelii- MEDICAID BENEFITS OF
PERSONS WHO ARE UNABLE TO ENROLL IN THE HEALTH PLAN QN THEIR
OWN BEHALF (FOR EXAMPLE, CHILDREN) WILL NOT BE TERMINATED
BECAUSE OF THE FAILURE OF SOME OTHER PERSON TO ENRQLL THEM IN
THE HEALTH PLAN. SUCH PERSONS ARE NOT CONSIDERED "ELIGIBLE TO
ENROLL. "

Subsections (1) (b) and (1) (¢) remain as proposed.

{2) ENROLLMENT IN AN INDIVIDUAL HEALTH PLAN IS NOT &
CONDITION OF MEDICAID FELIGIBILITY REGARDLESS OF WHETHER 1IT
WOULD BE COST EFFECTIVE,

original subsections (2) through (3) remain as proposed
but will be renumbered as subsections (3) through (4).

AUTH: Sec. 53-2-201—53—6—~31% and 53-6-113 MCA
IMP: Sec. 53-6-101+—53—6—363 and 53-6~131 MCA
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{RULE IIX]1 46.12.3216 .COBRA CONTINUATION BENEFJCIARIES,
APPLICATION AND ELIGIBILITY FOR MEDICAID

G Y Subsections (1)
through (2) remain as proposed.

‘a)—weuld—be—eligible—for AFDE-related—or—£5i-reloted
medicaid-under—the—coverage—groups-—-iisted —in ARM 461234010
ARM-46+12+ 366+ had—they--not—exceeded—ERhe—income—or —resouree

[]
original subsections (2){b) through (2)(d) remain as
proposed but will be renumbered as subsections (2)(a) through

(2) ().
Subsection (3) remains aslproposed.

fabilitys
Original sgubsections (3)(b) through (3)(f) remain as
proposed but will be renumbered as subsections (3)(a) through
(3) (e).
Subsection (4) remains as proposed.

AUTH: Sec. 53-2-2017—53—6~%i3 and 53-6-113 MCA
IMP: Sec. 53-6-101v53—6-163 and 53-6-131 MCA

3. The Department has amended the following rule as
proposed with the following changes:

46.12.501 SERVICES PROVIDED Subsections (1) through (1)

(cc) remain as proposed.
deductibles and

{dd) payment oOf premiumg, co-jinsurance, deductibles and
other cost sha;;gg obligations under aN INDIVIDUAL OR group
health plan jn accordapge with the provisions of [RULE I1].

AUTH: Sec. 53-2-201 and 53-6-113 MCA
IMP: Sec. 53-6-101—53—6—-363 and 53-6-131 MCA

4. We are changing the proposed rules in order to
exXercise the option allowed by federal law of paying premiums
for cost effective individual health plans as well as group
plans. Enrollment in an individual plan would not be a condi-
tion of Medicaid eligibility, but payment of these premiums
would provide for even larger cost savings to the Medicaid
program.

The need for minor changes in the proposed rules and amend-
ments is recognized. For example, current wording of Rule IT
makes it appear that children are not eligible to enroll when
it is really intended that children are not denied Medicaid
benefits solely because a parent or guardian chooses not to
enroll them in available health insurance. Also, several
authorizing and implementing statutes were cited inap-
propriately and have therefore been removed.

According to recent correzpondence clarifying section 4713 of
OBRA 90, it is now evident that it is not necessary to meet
eligibility requirements of either the SSI or AFDC program to
gualify as a COBRA continuation beneficiary. For example, a
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child must be deprived of the care and support of at least one
parent in order to be eligible for AFDC, but a person does not
have to show deprivation to qualify as a COBRA continuation
beneficiary. Because of this Rule III section (2)(a) has been
deleted.

5. The Department has thoroughly considered all
commentary received:

COMMENT: [Rule II](1l) requires persons who are eligible to
enroll in a cost-effective group health plan to do so in order
to be eligible for Medicaid. Does this mean that a child will
be ineligible for Medicaid if the child's parent is eligible
to enroll in a cost-effective group health plan which would
cover the child but the parent does not enroll in the plan?

RESPONSE: No, a child will not be ineligible for Medicaid
because of the failure of the child's parent or some other
person to enroll in a cost-effective group health plan, if the
parent or other person is eligible to enroll in the plan which
would cover the child but the child is not able to enroll on
his own behalf. We have added additional language to [Rule
II)(1l)(a)(ii) (A), which addresses this issue, to clarify our
policy of not penalizing a person who is unable to enroll on
his own behalf for someone else's failure to enroll.

Direcfor, Social and Rehabilita-
ti Services

Certified to the Secretary of State June 13 , 1991.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULES 46.12.503 AND
46.12.505 PERTAINING TO
INPATIENT HOSPITAL

In the matter of the
amendment of Rules 46.12.503
and 46.12.505 pertaining to
inpatient hospital

e N 2t

reimburgement REIMBURSEMENT
TO: All Interested Persons
1. on May 16, 1991, the Department of Social and Reha-

bilitation Services published notice of the proposed amendment
of Rules 46.12.503 and 46.12.505 pertaining to inpatient
hospital reimbursement at page 671 of the 1991 Montana Admin-
istrative Register, issue number 9.

2. The Department has amended Rules 46.12.503 and
46.12.505 as proposed.

3. The Department has thoroughly considered all
commentary received:

co T: This proposed rule will cost hospitals money due to
the fact that our costs are increasing in the area of 6-8%
annually regardless of our efforts to reduce them. A portion
of this loss will be borne by private payors (cost shifting)
which seems to be an inequitable taxing mechanism. Is this
the long term answer?

COMMENT : The Montana Hospital Association (MHA) opposes the
proposed rule freezing inpatient hospital payments. The

proposed rule, while implementing the freeze called for by the
Governor, does not consider the actual costs incurred by these
hospitals. The Department has neither made findings to sup-
port the rule nor defined efficiently and economically oper-
ated hospitals. There is no basgis under federal statute to
adopt the rule proposed by the state.

MHA formally requests that the Department provide copies of
the assurances and supporting findings for the inpatient and
outpatient hospital programs for State Fiscal Year 1992.

The Department recently completed the budget neutral adjust-
ment applicable to the first year of DRG reimbursement.
According to the results of the study, the DRG payment rate
was set at about 4 percent below the appropriate level. While
the adjustment to the rate for the first year has been made,
the effect of the error has carried forward to the recent rate
years. Because the base price was too low the hospitals have
already been subjected to a "rate freeze" for one year.
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MHA urges the Department to provide an adjustment for infla-
tion, egual to the medical marketbasket for the upcoming state
fiscal year. In the alternative, the Department should cor-
rect the cumulative impact of the budget neutral adjustment.

RESPONSE: The budget neutral base year adjustment calcula-
tion indicated that in the aggregate TEFRA cost reimbursement
would have resulted in additional reimbursement of approxi-
mately 4% over what was paid under the DRG system. However,
there is no ongoing reguirement that the state reimburse at
this level, only that we do not exceed the amount that would
have been paid under Medicare payment principles.

Federal law does not require any particular percentage of the
hospital provider population to be paid actual costs. A State
Plan can meet these federal standards even though very few or
none of the hospitals are reimbursed actual costs, because
such costs may include unnecessary costs and/or the facility
may not be efficiently and economically operated.

The Department believes that payment rates are reasonable and
adequate to meet the costs that must be incurred by effi-
ciently and economically operated hospitals in providing
services in conformity with applicable state and federal laws,
regulations and quality and safety standards.

The 1991 legislature authorized a Prospective Payment System
study to be completed during state fiscal year 1992. The
purpose of this study is to perform an overall review of
Medicaid inpatient hospital reimbursement policies considering
changes in health care patterns, Medicare program adjustments,
the effectiveness of some policies and changes necessary to
make the szystem more efficient for providers and Medicaid.

Provider concerns will be considered as part of this reimbur-
sement study. This study should provide long term direction
regarding reimbursement of inpatient hospital services.
Copies of FY 1992 assurances and findings will be forwarded to
MHA when completed.

4. These rules become effective July 1, 1991.
Vi s 0
‘“‘L S M4 r"' A2 S

Direct?r, Seocial and Rehabilita-
tion' Services

Certified to the Secretary of State June 14 , 1991.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULES 46.12.508 AND
46.12.509 PERTAINING TO
OUTPATIENT HOSPITAL
REIMBURSEMENT

In the matter of the
amendment of Rules 46.12.508
and 46.12.509 pertaining to
outpatient hospital
reimbursement

N o

TO: All Interested Persons

1. on May 16, 1991, the Department of Social and Reha-
bilitation Services published notice of the proposed amendment
of Rules 46.12.508 and 46.12.509 pertaining to outpatient
hospital reimbursement at page 669 of the 1991 Montana Admin-
istrative Register, issue number 9.

2. The Department has amended Rule 46.12.508 as
proposed.
3. The Department has amended the following Rule as

proposed with the following changes:

46,112,509 HOSPITAL R S GENERAL

Subsections (1) and (2) remain as proposed.

(a}) FOR EACH HOSPITAL WHICH IS NOT A SQLE COMMUNITY
HOSPITAL AS DEFINED IN ARH 46.12. 503, RReimbursement te—each

: =3 Epatient—hoon = = or reasonable costs

OF OUTPATIENT HOSPITAL SERVICES, other than the capital-
related costs of such services, shall be limited to allowable
costs, as determiped in accordance with subsection (2), less
5.8% of such costs.

Subsections (3) through (7) remain as proposed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

4. The Department has thoroughly considered all
commentary received:

OMMENT: Section 4151(b) of the Omnibus Budget Reconciliation
Act of 1990 exempts sole community hospitals from the 5.8%
outpatient reduction. The department should recognize this
exemption.

RESPONSE: The department agrees and has amended the proposed
rule to recognize exemption of sole community hospitals.
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COMMENT: 1In its reasoning for proposing the rules the depart-
ment contends that Section 4401 of the Omnibus Budget Recon-
ciliation Act (OBRA) of 1990 applies to Title XIX programs.
According to the November 21, 1990 Commerce Clearing House
Guide, number 636, Section 4401 pertains to reimbursement for
prescription drugs.

RESPONSE: The department agrees; the first notice for this
rule incorrectly referenced Section 4401 of OBRA 1990. The
correct reference 1is Section 4151, Payments for Outpatient
Hospital Services.

COMMENT: Department staff provided a copy of correspondence
from the HCFA Denver Regional Office which further explains
the basis for this proposed rule. The letter reasons that if
a state relies on Medicare reimbursement principles for out-
patient hospital payments the changes in Medicare statutes
automatically apply to Medicaid. HCFA further stated that
formal instructions on this matter would be added to the
Medicaid Manual. According to SRS staff no such instructions
have been received.

We believe the Denver Regional Office erroneously directed the
state to reduce outpatient hospital payments. We recommend
that the Department postpone adoption of this rule until clear
instructions are received from HCFA.

RESPONSE: As the commentor stated, the department has
received written instructions from HCFA that Section 4151
changes do apply to Montana Medicaid payments since we have
selected to follow Medicare principles of reimbursement in our
Medicaid State Plan. The commentor provides no documentation
or references to support the belief that HCFA has "erroheously
directed the state to reduce outpatient hospital payments."

The department further believes that failure to implement this
rule, while awaiting additional formal instructions from HCFA,
could jeopardize the states ability to apply these rules in a
timely manner and could result in being out of compliance with
our State Plan. However, if the state proceeds with implemen-
tation of the rule and subsequently is notified by HCFA that
compliance was in error, the reduction could be rolled back
without significant negative impact on the providers.

COMMENT: If Medicare statutes in fact apply to Medicaid, the
proposed rule exceeds the magnitude of the OBRA 1990 cuts.
Specifically, Congress exempted hospital designated as sole
community providers. In gddition, Medicare blends rates for
some outpatient services. These services will also be par-
tially excluded from the reduction. SRS should amend the rule
to more closely incorporate the Medicare program requirements.
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RESPONSE: The department has reviewed Section 4151(b) of OBRA
1990 and agrees that sole community hospitals should be exempt
from this reduction. The rule has been amended to recognize
this exemption. The department will review the "Medicare
blend" issue prior to implementation and determine what impact
it has, if any.

COMMENT: SRS should specify the proposed rule applies to cost
reporting periods beginning after the effective date of the
rule,

RESFONSE: The department intends to apply these rules to
portions of cost reporting periods beginning July 1, 1991.

: We recommend that the state make one additional
change to the outpatient hospital rule. ARM 46.12.507(2)
excludes payment for cardiac rehabilitation services. This
exclusion is arbitrary and capricious, and contrary to Federal
regulations governing Medicaid services.

RESPONSE: This comment is outside the scope of this proposed
rule change. The department will, however, review this issue
as part of the comprehensive hospital program study to bhe
conducted during state fiscal year 1992.

COMMENT: We do not believe that funding reasonable costs less
5.8% is in keeping with the "spirit" of the Medicaid program.
We believe providers should be entitled to a minimum of "reas-
onable costs" for such services.

RESPONSE: This rule will implement a OBRA 1990 provision
which the department has been instructed by HCFA that we must
apply and which was included in appropriation legislation
during the 1991 session. In this case, the "spirit" of Medi-
caid is being dictated by the federal government. If we
receive instructions to the contrary from HCFA we will cer-
tainly consider repealing this rule.

5. These rules become effectiye July 1, 1991.

: o)
(f‘ 4\04_’0\ 7. 0(}){% R

Directpr, Social and Rehabilita-
tion' Services

Certified to the Secretary of State June 13 , 1991.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULES 46.12.521, 46.12.522,
46.12.802, 46.12.805,
46.12.806, 46.12.2001,
46.12.2002 AND 46.12.2003
AND THE REPEAL OF RULES
46.12.523 AND 46.12.524
PERTAINING TO BILLING AND
REIMBURSEMENT FOR PHYSICIAN
SERVICES, DURABLE MEDICAL
EQUIPMENT AND PODIATRY

In the matter of the
amendment of Rules
46.12.521, 46.12.522,
46.12.802, 46.12.805,
46.,12.806, 46.12.2001,
46.12.2002 and 46.12.2003
and the repeal of Rules
46.12.523 and 46.12.524
pertaining to billing and
reimbursement for physician
services, durable medical

equipment and podiatry SERVICES
services

TO: All Interested Persons

1. On May 16, 1991, the Department of Social and Reha-
bilitation Services published notice of the proposed amendment
of Rules 46.12.521, 46.12.522, 46.12.802, 46.12.805,

46.12.806, 46.12.2001, 46.12.2002 and 46.12.2003 and the
repeal of Rules 46.12.523 and 46.12.524 pertaining to billing
and reimbursement for physician services, durable medical
equipment and podiatry services at page 716 of the 1991
Montana Administrative Register, issue number 9.

2. The Department has amended Rules 46.12.521,
46.12.522, 46.12.802, 46.12.805, 46.12.806, 46.12.2001,
46.,12,2002 and 46.12.2003 as proposed.

3. The Department has repealed Rules 46.12.523 and
46.12.524 as proposed.

4. The Department has thoroughly considered all
commentary received:

COMMENT: The reduction in reimbursement of x-ray services
through the implementation of modifier pricing based on the
existing fee schedule will cause a reduction in Medicaid
reimbursement for these services.

RESPONSE: Through the rule change the Department is changing
the reimbursement methodology for the procedures billed with
modifiers from a percent of billed charges to a percent of the
established fee schedule.

The methodology for establishing a fee for procedures is
defined in the state plan and is defined in this rule change.
The Department has reviewed the reimbursement policies of
other major insurers regarding payment of procedures billed
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with modifiers. The change implemented by the Department is
consistent with the general application of payment, which is a
percent of the existing fee schedule.

This rule change does not provide for any increases to the
existing fee for service reimbursement schedule. This rule
change does make payment more equitable because all providers
are reimbursed based on the existing fee for service schedule.

5. These rules become effective July 1, 1991.

A
l-\u&’.m . QJM L

Directdr, Social and Rehabilita-
tion|Services

Certified to the Secretary of State June 13 1991.

.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE ADQPTION OF
RULES I, II AND IIT AND THE
AMENDMENT OF RULES
46.12.571, 46.12.580,
46.12.581, 46.12.582 AND
46.12.588 PERTAINING TO
LICENSED PROFESSIONAL
COUNSELOR "SERVICES

In the matter of the
adoption of Rules I, II and
IIT and the amendment of
Rules 46.12.571, 47.12.580,
46.12.581, 46.12.582 and
46.12.588 pertaining to
licensed professional
counselor services

TO: All Interested Persons

1. Oon May 16, 1991, the Department of Social and Rehab-
ilitation Services published notice of the proposed adoption
of Rules I, II, and III and the amendment of Rules 46.12.571,
46.12.580, 46.12.581, 46.12.582 and 46.12.588 pertaining to
licensed professional counselor services at page 679 of the
1991 Montana Administrative Register, issue number 9.

2. The Department has adopted Rule ([I] 46.12.620,
LICENSED PROFESSIONAL COUNSELOR SERVICES, DEFINITION as propo-
sed.

3. The Department has adopted the following Rules as
proposed with the following changes:

[RULE IT 46.12.622 LICENSED PROFESSIONAL _COUNSELOR
SERVICES REQUIREMENTS Subsections (1) through (2) {(a)

remain as proposed.

(b) group counseling; and

(c) family therapy~;

{d) APPRAISALS; AND

(e) CONSULTATION. N

Subsections (3) and (4) remain as proposed.

(a) Six—&) TWELVE 12 hours TOTAL may be used for
APPRAISALS AND consultation with family members or agencies
involved with the care of the recipient. The si—6> TWELVE
12 hours shall count against the time availeble—fer LIMITS ON
testing and ON consultation by psychologists provided in ARM
46.12.571 and 46.12.581 and consultation by licensed clinical
social workers provided in ARM 46.12.588.

(i) TWO UNITS OF TIME MAY BE ALLOWED FOR INTERPRETATION,
RECORD REVIEW, SCORING AND REPORT WRITING FCR EVERY UNIT OF
TIME SPENT 1IN FACE-TO-FACE CONTACT WITH THE RECIPIENT FOR
APPRAISAL.

Subsections (b) and (c¢) remain as proposed,

Subsections (5) through 7(c) remain as proposed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53~6-101 MCA
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R 4 FESSTONAL  COUNSELOR

SERVICES, REIMBURSEMENT Subsections (1) through (3)(c)
remain as proposed.

(d) $34.49 PER HOUR FOR APPRAISALS AND CONSULTATION,
PAID AT THE RATE OF $8.62 PER FIFTEEN MINUTE UNIT.

AUTH: BSec, 53-6~113 MCA
IMP: Sec. 53-6-101 MCA

Subsections (1)
through (9)(b)(ii) remain as proposed.

(10) Ne—more—than—eTwelve (12) hours TOTAL per state
fiscal year may ke used for psychological testing of the
recipient, and er consultation with family members or agencies
involved with the care of the recipient. The twelve (12)
hours shall count against the time LIMITS ON availableandfeor
consultation by licensed clinical social workers provided in
for ARM 46.12.588 {4){a)}, ON APPRAISALS AND CONSULTATION BY

icensed pr sel vide i LE I and
for ON testing and consultation by psychologists provided fer
in ARM 46.12,58144¢a).

Subsections (10) (a) through (13) remain as proposed.

AUTH: Sec. 53-6~113 MCA
IMP: Sec. 53-6-101 MCA

LICENSED CLINICAL

46.12.580 __ PEYCHOLOGIEAL——GERVFEOES LICENSED CLINICAL
PSYCHOLOGISTS SERVICES, DEFINITION Subsection (1)

remains the same.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

46,312.58] LICENSED CLINICAL
PSYCHOLOGI SERV]CES Subsectlons (1) through
(4) remaln as proposed.

(a) Twelve (12) hours TOTAL may be used for psychologi-
cal testing of the recipient, and er consultation with family
members or agencies involved with the care of the recipient.
The twelve (12) hours shall count against the TIME LIMITS ON
PSYCHOLOGICAL TESTING AND CONSULTATION CONDUCTED AS clinic
services t*me~igmggg§ggng provided fer in ARM 46.12.571,¢36)
afrd—by ON CONSULTATION BY licensed
clinical social workers provided f£er in ARM 46.12.588{4}{a},
and the—time~dimitations—ef ON APPRAISALS AND CONSULTATION BY
licensed profesgional counselors provided [RULE _II1].
Consultations with agencies may be conducted via the

telephone.
Subsections (4) (b) through (7)(c) remain as proposed.
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AUTH: Seg. 53-6-113 MCA
IMP: Sec. 53-6~101 MCA

46.12. LICENSED CLINICAL
PSYCHOLOGISTS  SERVICES REIMBURSEMENT Subsections (1)
through (4) remaln the same.

AUTH: Sec. 53-6-113 MCA

IMP: Sec. 53-6~101 MCA

46.12.588 LICENSED CLINICAL SOCIAf, _WORK SERVICES,

REQUIREMENTS Subsections (1) through (4) remain as
proposed,

(a) Six (6) hours may be used for consultation with
family members or agencies involved with the care of the
recipient. The six (6) hours shall count against the time
available—fer LIMITS ON PSYCHOLOGICAL testing and consul=-
tation by psycholegists provided fer in ARM 46.12.571{38} and
46.12.581{4)¢ta> and ON APPRAISALS AND consultation by licensed
professional counselors provided in [RULE TI). Consultation

with agencies may be conducted via the telephone.
Subsections (4) (b) through (7)(c) remain as proposed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

4. The Department has thoroughly considered all
commentary received;

CQMMENT: There should be a distinction between the services
billed by licensed professional counselors and licensed clini-
cal social workers. This distinction should allow interested
parties to determine if a significant jump in Medicaid pay-
ments is caused by services rendered by Jicensed clinical
psychologists, licensed clinical social workers or licensed
professional counselors,

RESPONSE: The department will track service provided by these
three provider groups in a manner that will facilitate deter-
mining the impact of each provider group's services on the
Medicaid budget.

COMMENT: Licensed clinical psychologists and licensed clini-
cal social workers must bill Medicare first for recipients who
are eligible for both programs. How will this be handled with
licensed professional counselors?

RESPONSE: We understand that licensed professional counselors
are not currently eligible for Medicare reimbursement. There-
fore they will not be required to bill Medicare for services
provided to recipients eligible for both programs.

COMMENT: In rule 1II, paragraph (4) and (4)(a), and the
proposed amendment to rule 46.12.581, paragraph (4)(a) appear
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to allow licensed professional counselors to provide psycholo-
gical services and psychological testing. Under the licensure
law for licensed psychologists, the use of such terms as
psychologists, psychological, etc. is 1limited to licensed
clinical psychologists.

RESPONSE: 1In response to the comment made at the public
hearing the reference to psychological services and psycho-
logical testing in rule II, paragraph (4) and (4)(a), and the
proposed amendment to rule 46.12.%81, paragraph (4)(a) are
included in this MAR notice because the 22 hour limit and the
6 hour sub-limit on consultation apply to services provided by
licensed clinical psychologists, 1licensed c¢linical social
workers and licensed professional counselors. ARM 46.12.581
does not authorize Medicaid payment to licensed professgional
counselors for psychologists' services specified in Title 37,
Chapter 17, MCA, The department is changing the titles of ARM
46.12.580, 46.12.581 and 46.12.582 to clarify that these rules
address services provided by licensed clinical psychologists.

COMMENT: You have left out of Rule II appraisal or testing
services that licensed professional counselors can provide.
These services were authorized by House Bill 571, passed by
the 49th legislature.

RESPONSE: The department will modify Rules 1I and III to ad-
dress Medicaid coverage of and reimbursement of appraisals
done by licensed professional counselors as provided for in
37-23-102 (3)(b).

: Not all licensed professional counselors c¢an ethic-
ally provide appraisals nor can all psychologists do testing
because of lack of training.

] SE: The department considers this an issue between the
practitioners and their respective licensing boards. We
cannot assure the qualifications of individual practitioners
other than assuring that they are currently licensed at the
time of their enrollment and periodically there after.

[el0) NT: We request that appraisals by licensed professional
counselors not be counted against the hours available for
psychological evaluations. It is important that the hours be
preserved for patients who may require psychological evalua-
tions.

RESPONSE: The legislature in enacting SB 306 provided for the
inclusion of licensed professional counselors as providers.
Appraisals by licensed professional counsellors and testing by
psychologists appear to be very similar mental health ser-

vices. The legislature, however, through HB 2 directed the
Medicaid program not to expand the amount, duration and scope
of covered services. Consequently, the time avaijlable for

mental health related services per client cannot be increased.
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The Department believes that appraisals performed by licensed
professional counsellors should count against the twelve hour
limitation.

; :3 >£;

b o i .
i / B vy~
Director, Social and Rehabilita~«

tion: Services

Certified to the Secretary of State June 14 , 1991.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF THE AMENDMENT OF
amendment of Rules 46.12.575 ) RULES 46.12.575 AND

and 46.12.577 pertaining to ) 46.12.577 PERTAINING TO
family planning services ) FAMILY PLANNING SERVICES

TO: All Interested Persons

i. On May 16, 1991, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of Rules 46.12.575 and 46.12.577 pertaining to
family planning services at page 689 of the 1991 Montana
Administrative Register, issue number 9.

2. The Department has amended Rules 46.12.575 and
46.12,.577 as proposed.

3. No written comments or test‘mony were received.
l( e
; - o4
‘I'.\thu(’, {‘\1? v
DxrectogTrSocial and Rehabilita-
tion Services

Certified to the Secretary of State June 13 , 1991.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF

RULES 46.12.590, 46.12.591

AND 46.12.599 PERTAINING TO
INPATIENT PSYCHIATRIC

In the matter of the
amendment of Rules
46.12.590, 46.12.591 and
46.12.599 pertaining to

inpatient psychiatric SERVICES
services
TO: All Interested Persons
1. on May 16, 1991, the Department of Social and Reha-

bilitation Services published notice of the proposed amendment
of Rules 46.12.590, 46.12.591 and 46.12.599 pertaining to
inpatient psychiatric services at page 673 of the 1991 Montana
Administrative Register, issue number 9.

2. _The Department has amended Rules 46.12.590,
46.12.591 and 46.12.599 as proposed.

3. No written comments or testimony were received.

4. These rules become effective July 1, 1991.

Diredtor, Social and Rehabilita-
tion Services

Certified to the Secretary of State June 13 , 1991,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF THE AMENDMENT OF
amendment of Rule 46.12.702 ) RULE 46.12.702 PERTAINING
pertaining to drug rebates ) TO DRUG REBATES

TO: All Interested Persons

1. Oon May 16, 1991, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of Rule 46.12.702 pertaining to drug rebates at page
677 of the 1991 Montana Administrative Register, issue number
9.

2. The Department has amended Rule 46.12.702 as
proposed.,

3. No written comments or testimony were received.
Difectpr, soclal and Rehabilita-
tion Services

Certified to the Secretary of State June 13 , 1991,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF THE AMENDMENT OF
amendment of Rule 46.12.1025 ) RULE 46.12.1025 PERTAINING
pertaining to ambulance ) TO AMBULANCE SERVICES,
services, reimbursement ) REIMBURSEMENT

TO: All Interested Persons

1. Oon May 16, 1991, the Department of Social and Reha-
bilitation Services published notice of the proposed amendment
of Rule 46.12,1025 pertaining to ambulance services, reim-
bursement at page 699 of the 1991 Montana Administrative
Register, issue number 9.

2. The Department has amended Rule 46.12.1025 as
proposed.
3. The Department has thoroughly considered all

commentary received:

COMMENT: One comment noted that averaging all charges sub-
mitted would include services with both paid and volunteer
staff. This may not reflect a true picture of the costs
involved in providing ambulance services by these with full
time paid staff.

RESPONSE: The Department has elected to establish a state
wide average fee to minimize the administrative burden on the
providers and the department and to maximize the incentive to
provide services at the lowest cost.

The use of volunteer or donated services range from completely
volunteer to minimal donated services. Determining the extent
of volunteer services could be a difficult if not impossible
task. Because of the variability of the use of volunteer time
and services, reflecting the true cost of these services would
require individual rates to reflect the use of volunteer staff
or other donated or free services based on the submission and
review of cost information from providers. This method does
not provide an incentive to maintain volunteer services or to
control costs. The use of a state wide average fee will
provide the incentive to minimize costs and cost growth while
reimbursing all providers on an equal basis. The Department
feels that this method provides for equitable reimbursement
for all providers and minimizes the administrative burden on
the providers and the Department.

4. This rule becomes effective July 1, 1991.
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Direcdr, Social and Rehabilita-
tior Services

Certified to the Secretary of State June 13 , 1991,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF THE ADOPTION OF
adoption of Rules I, II, III ) RULES I, II, III AND IV
and IV pertaining to ) PERTAINING TO FEDERALLY
federally qualified health ) QUALIFIED HEALTH CENTERS
centers )

TO: All Interested Persons

1. On May 16, 1991, the Department of Social and Reha-
bilitation Services published notice of the proposed adoption
of Rules I, II, III and IV pertaining to federally qualified
health centers at page 733 of the 1991 Montana Administrative
Register, issue number 9.

2. The Department has adopted {RULE II] 46.12.1703,
FEDERALLY QUALIFIED HEALTH CENTERS, REQUIREMENTS; [RULE ITI]
46.12.170%, FEDERALLY QUALIFIED HEALTH CENTERS, RECORD KEEPING
AND REPORTS; and ({RULE 1IV] 46.12.1707, FEDERALLY QUALIFIED
HEALTH CENTERS, REIMBURSEMENT as proposed.

3. The Department has adopted the following Rule as
proposed with the following changes:

RULE I] 46.12.170 LY QUALIFIED HEALTH CENTERS,

DEFINITIONS Subsections (1) through (1) (c) remain as
proposed.

{d) "™VISIT" MEANS A FACE TO FACE ENCOUNTER, FOR THE
PURPOSE OF PROVIDING FQHC SERVICES, BETWEEN A MEDICAID
RECIPIENT AND A HEALTH CARE PROFESSIONAL PROVIDING FQHC
SERVICES ON BEHALF OF THE FQHC. ENCOUNTERS WITH MORE THAN ONE
SUCH HEALTH CARE PROFESSIONAL, AND MULTIPLE ENCOUNTERS WITH
THE SAME HEALTH CARE PROFESSIONAL, ON THE SAME DAY AND AT A
SINGLE LOCATION CONSTITUTE A SINGLE VISIT, EXCEPT WHEN THE
RECIPIENT, SUBSEQUENT TO THE FIRST VISIT, SUFFERS ILLNESS OR
INJURY REQUIRING ADDITIONAL DIAGNOSIS OR TREATMENT.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

3. The Department has thoroughly considered all
commentary received:

COMMENT: The rule provides that interim payment rates will ke
based upon estimated costs and "visits," but "visits" are not
defined.

RESPONSE: The department has included a definition of "visit"
in the final rule.
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4, These rules become effective July 1, 1991.

| ‘

\ ’," ! 2 ({‘ "{/WL/\

Directof, Social and Rehabilita-
tion Bervices

Certified to the Secretary of State une 12 , 1991.

Montana Administrative Register 12-6/27/91



-1044-

BEFORE THE DEPARTMENT OF SOCTAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULES 46.12.2011 AND
46.12.2013 PERTAINING TO
NURSE SPECIALIST NON-
COVERED SERVICES

In the matter of the
amendment of Rules
46,12.2011 and 46.12.2013
pertaining to nurse
specialist non-covered
services

— - —

TO: All Interested Persons

1. On May 16, 1991, the Department of Social and Rehab-
ilitation Services published notice of the proposed amendment
of Rules 46.12.2011 and 46.12.2013 pertaining to nurse specia-
list non-covered services at page 665 of the 1991 Montana
Administrative Register, issue number 9.

2. The Department has amended Rules 46.12.2011 and
46.12.2013 as proposed.

3. No written comments or testimony were received.

MQAA & (I&JQM/WL .

Direczor, Soclal and Rehabilita-
tioh Services

Certified to the Secretary of State June 13 , 1991.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTTCE OF THE ADOPTION OF
RULES I AND IT PERTAINING
TO CONDITIONAL MEDICAL
ASSISTANCE

In the matter of the
adoption of Rules I and II
pertaining to conditional
medical assistance

Nt e

TO: All Interested Persons

1. On May 16, 1991, the Department of Social and Reha-
bilitation Services published notice of the proposed adoption
of Rules I and II pertaining to conditional medical assistance
at page 683 of the 1991 Montana Administrative Register, issue
number 9.

2. The Department has adopted Rules [RULE 1}
46.12.3210, CONDITIONAL MEDICAL ASSISTANCE, DEFINITIONS and
{RULE II} 46.12.3211, CONDITIONAL MEDICAL ASSISTANCE, ELIGI-
BILITY as proposed.

3. No written comments or testimony were received.

, Social and Rehabilita-
tion ‘Services

Certified to the Secretary of State June 13 , 1991.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULES 46.12.3401 AND
46.12.3801 PERTAINING TO
NON-INSTITUTIONALIZED
MEDICAL ASSISTANCE FOR
CHILDREN

In the matter of the
amendment of Rules
46.12.3401 and 46.12.3801
pertaining to non-institu-
tionalized medical
assistance for children

— ot N

TO: All Interested Persons

1. on May 16, 1991, the Department of Social and Rehabili-
tation Services published notice of the proposed amendment of
Rules 46.12.3401 and 46.12.3801 pertaining to non-institu-
tionalized medical assistance for children at page 661 of the
1991 Montana Administrative Register, issue number 9.

2. The Department has amended the following Rules as
proposed with the following changes:

46.12.3401 GROUPS COVERED, NON-INSTITUTIONALIZED AFDC-—

RELATED FAMILIES AND CHILDREN Subsections (1) through
(g) {1) remain as proposed.

(ii) NEWBORN CHILDREN ARE CONTINUOUSLY ELIGIBLE THROUGH
THE MONTH OF THEIR FIRST BIRTHDAY, PROVIDED THEY CONTINUE TO
RESIDE WITH THEIR MOTHER AND SHE WOULD CONTINUE ELIGIBLE FOR
ASSISTANCE IF SHE WERE STILL PREGNANT.

Subsections (h) through (4) remain as proposed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-131 MCA

6,12.3801 NDIVIDUALS COVERED NON-TNSTITUTIONALIZED

MEDICALLY NEEDY Subsection (1) through (1) (b) remain as
proposed.

(c) earetaker —relatives as—defined—in-ARM 46103622 a
child born on or after October 3}, 1983, through the month of
their F¢&h 19TH birthday whose family income and resources meet
the requirements listed jn ARM 46,12.3803 and 46.12.3805;

Subsections (1) (d) through (3)(b) remain as proposed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-131 MCA

3. The Department has thoroughly considered all
commentary received:

COMMENT: It has been noted that the OBRA 90 regulations

require an upper age limit of 19 be imposed for the qualified
children (our Ribicoff children).
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RESPONSE: The department has changed the amendment to reflect
the upper age limit of 19.

COMMENT: Comments were received from individuals expressing
concern that the caretaker relative would no 1longer be
eligible to be included under the non-institutionalized medi-
cally needy program.

: The Montana Legislature debated this issue and
determined in House Bill 2 that the needs,of the caretaker
relative would no longer be included. This rule complies with
that mandate.

COMMENT: If the caretaker relative had a large medical
expense and applied for emergency Aid to Families with Depen-
dent Children would this not cost the State more than if the
needs of the caretaker relative were still included in the
medically needy program.

RESPONSE: The Federal Government does pay 50 percent of the
Emergency Aid to Families with Dependent children's cost as
compared to 71.71 percent of Medicaid expenses. However the
emergency assistance may only be received one time during a 12
month period by the recipient.

COMMENT: If a newborn child lives with hisg/her mother for
only one month and then lives with his/her father can the
c¢hild continue to receive Medicaid.

RESPONSE: If it is anticipated that the infant will be gone
from the Mother's care for a short duration of under 90 days,
the infant may continue on the Mother's Medicaid. If it is
not anticipated that the child will be returning to his/her
mother's care within the 90 days, a new application would have
to be made and a new determination of eligibility made based
on the father's situation. If the infant later returns to
his/her mother's care, a new application and determination of
eligibility would have to be made.

COMMENT: When a child turns age 19 what happens to his/her
medical needs.

RESPONSE: When a child turns age 19, he/she is no longer
eligible for Medicaid under Aid to Families with Dependent
Children. The individual could apply for medical assistance
under an adult category of disability/blindness.

COMMENT: Comments were received from several people as to

whether or not the Legislature looked at the c¢ost effective-
ness of removing the caretaker relative's needs.
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RESPONSE: The Legislature did consider the cost effectiveness
of the removal of caretaker relatives.

COMMENT: A comment was made in regards to this Department's
support of a "National Health Plan".

RESPONSE: This Department would support any reasonable
initiative that would further medical care for needy Mont-
anans.

COMMENT: A concern was expressed as to the lack of data in
regards to the actual number of people that would be affected
by the removal of the caretaker relative.

RESPONSE: This Department is aware of the lack of data under
the present system. This should be improved under the new

computer system that is currently being installed.

COMMENT: It has been noted that OBRA 90 requires continuous
eligibility for newborn children through the month of their
first birthday, provided they continue to reside with their
mother and she would continue to be eligible for assistance if
she were still pregnant.

RESPONSE: The department has recently received clarification
of the federal policy pertaining to continuous eligibility for
newborns and has changed Rule 46.12.3401(1){g) to provide for

continuous eligibility for newborns.

Directoi, Social and Rehabilita-
tion $ervices

Certified to the Secretary of State June 13 , 1991,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULES 46.12,3601 AND
46.12.3603 PERTAINING TO
MEDICAID FOR DISABLED
WIDOWS /WIDOWERS

In the matter of the
amendment Rules 46.12.3601
and 46.12.3603 pertaining to
medicaid for disabled
widows/widowers

— -

TO: All Interested Persons

1. On May 16, 1991, the Department of Social and Reha-
bilitation Services published notice of the proposed amendment
of Rules 46.,12.3601 and 46.12.3603 pertaining to medicaid for
disabled widows/widowers at page 692 of the 1991 Montana
Administrative Register, issue number 9.

2, The Department has amended Rules 46.12.3601 and
46.12.3603 as proposed.

3. No written comments or testimony were received.

Direct¢r, Social and Rehabilita-
tion' Services

Certified to the Secretary of State June 13 , 1991.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULE 46.12.3803 PERTAINING
TO MEDICALLY NEEDY INCOME

In the matter of the
amendment of Rule 46.12.3803
pertaining to medically

—

needy income standards STANDARDS
TO: All Interested Persons
1. On May 16, 1991, the Department of Social and Reha-

bilitation Services published notice of the proposed amendment
of Rule 46.12.3803 pertaining to medically needy income
standards at page 667 of the 1991 Montana Administrative
Register, issue number 9.

2. The Department has amended the following rules as
proposed with the following changes:

46.12,3803 MEDICALLY NEEDY INCOME STANDARDS

Subsections (1) through (3)(a) remain as proposed.

(k) Institutionalized recipients must also meet the
income criteria of ARM 46.12.4008.

MEDICALLY NEFDY INCOME LEVELS
FOR SST and AFDC~RELATED INDIVIDUATLS
AND FAMILIES

One Month Pwo—Mornth TPhree-Month

Net Income Net—Income Net—Income
Family Size Level Level Level
1 5406 386 407 &——808 1260
2 460 417 800 1206
3 423 443 846 1269
4 445 469 899 3335
5 5319 548 1038 31557
6 594 627 3188 1,782
7 669 706 1338 25007
8 244 78 1488 25,232
9 86 800 1560 25348
10 814 835 1628 e o ==
11 846 866 1652 25538
12 876 897 1752 25628
13 o984 924 1,808 s T
14 538 950 1+860 2799
15 854 975 1,968 2,862
16 5976 997 1,952 2,928

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6-131 MCA
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3. This change to the finmal rule is necessary because
further clarification of the federal regulations pertaining to
the calculation of the medically needy standard provides that
since the Aid to Families with Dependent children's standard
is being increased July 1, 1991, the standards for the
medically needy program will also be increased.

4. No written comments or testimony were received.

or, Social and Rehabilita-
Services

Certified to the Secretary of State June 13 , 1991.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE ADOPTION OF
RULES I, Il AND III
PERTAINING TO MEDICAID FOR
QUALIFIED DISABLED WORKING

In the matter of the
adoption of Rules I, II and
II1 pertaining to medicaid
for qualified disabled

working individuals INDIVIDUALS
TO: All Interested Persons
1. On May 16, 19%1, the Department of Social and Reha-~

bilitation Services published notice of the proposed adoption
of Rules I, II and III pertaining to medicaid for gqualified
disabled working individuals at page 686 of the 1991 Montana
Administrative Register, issue number 9.

2. The Department has adopted {RULE I] 46.12.4201,
QUALIFIED DISABLED WORKING INDIVIDUALS, APPLICATION AND ELIGI-
BILITY FOR MEDICAID; [RULE II] 46.12.4202, QUALIFIED DISABLED
WORKING INDIVIDUALS, EFFECTIVE DATE OF ELIGIBILITY; and [RULE
IITI] 46.12.4203, QUALIFIED DISABLED WORKING INDIVIDUALS,
MEDICAID BENEFITS as proposed.

3. No written comments or testimony were received.

r, Social and Rehabilita-
Services

Certified to the Secretary of State June 13 , 1891,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULES 46.25.101, 46.25.724,
46.25.731, 46.25.742,
46.25.75) AND 46.25.752
PERTAINING TO GENERAL
RELIEF ASSISTANCE AND
GENERAL RELIEF MEDICAL
ASSISTANCE

In the matter of the
amendment of Rules
46.25.101, 46.25.724,
46.25.731, 46.25.742,
46.25.751 and 46.25,752
pertaining to general relief
assistance and general
relief medical assistance

TO: All Interested Persons

1. Oon May 16, 1991, the Department of Social and Rehab-
ilitatjon Services published notice of the proposed amendment
of Rules 46.25.101, 46.25.724, 46.25.731, 46.25.742, 46.25.751
and 46.25.752 pertaining to general relief assjistance and
general relief medical assistance at page 701 of the 1991
Montana Administrative Register, issue number 9.

2. The Department has amended Rules 46,25.731,
46.25.742, 46.25.751 and 46.25.752 as proposed,

3. The Department has amended the following rules as
proposed with the following changes:

46,25.101 DEFINITIONS For purposes of this chapter, the
following definitions apply: Subsections (1) through (42) (¢)
remain as proposed.

(4843) '"Serious medical condition" means a mental or
physical condition that causes a serious health risk to a
person and for which treatment is medically necessary. Diag-
nosis and determination of necessary treatment must be made by
a licensed medical practitioner for physical conditions, and
by a licensed MEDICAL PRACTITIONER, psychiatrist, psycholo-
gist, social worker or chemical dependency counselor for
emotional and mental conditions.—anrd—+The department may
confirm 4+t the djagngsis through expert-medieal a departmental
review. Necessary treatment includes prepatal essential
medical care and such—eother—eleetive—treatmenta-as-—are—de-
termined other services that the department determines by
department rule to be medically necessary. A serious medical
condition is limited to chronic illness, an acute medical
need, or a medical condition that requires serviges in order
for a person to obtajn or retain employment.

Subsections (44) through (51) remain as proposed.

AUTH: Sec. 53-2-803, 53-3-114 MCA
IMP: Sec. 53-2-201, 53-3-109, as amended by HB 927,
53-3-205 and 53-3-206 MCA
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46.25.7 ON QF UNEMPLOYABILITY

Subsections (1) through (1) (c¢) remain as proposed.

(2) The diagresis DETERMINATION of infiemity un-
employab;l; y is subject to prefessienal--medieal departmental
review.

Subsections (3)through (4) remain as proposed.

AUTH: Sec. 53-2-803 and 53-3-114 MCA
IMP: Sec, 53-2-201, 53-3-109, as amended by HB 927,
53-3-205 and 53-3-206 MCA

4. The Department has thoroughly considered all commen-
tary received:

COMMENT: Rule 46.25.101(43) as amended states that a serious
medical condition which is mental or emotional rather than
physical must be diagnosed by a licensed psychiatrist,

psychologist, social worker or chemical dependency counselor.
Does this mean the Department will not accept the diagnosis of
a medical practitioner for a mental or emotional condition?

RESPONSE: No. The intent is that a serious medical condition
which is mental or emotional c¢an be diagnosed by a licensed
psychiatrist, psychologist, social worker or chemical depen-
dency counselor as well as by a licensed medical practitioner.
We are changing the wording of section (43) to make this
clear.

COMMENT: Three persons had comments concerning the defini-
tions of acute medical need and chronic illness contained in
ARM 46.25.101. Their concern regards the acute medical need
definition that limits the medical condition to a duration of
less than 12 months while the chronic illness definition
states that the medical condition must last longer than 12
months. The respondents felt that there exists a potential
group of clients who have medical conditions which are ex-
pected to last longer than 12 months (diabetes for example, or
asthma) yet these medical conditions do not always meet the
added requirement under the chronic illness definition that
the condition meet SSA criteria. ‘The respondents felt that
this group's probable medical conditions would not be covered
because they are not specifically addressed 1in the acute
medical need or chronic illness definition. They asked
whether these conditions are considered serious medical condi-
tions and will be treated as medically necessary in the sanme
manner as acute medical need and chronic illness.

RESPONSE: The Department has no intention of denying ser-
vices to any person eligible for General Relief Medical (GRM).
Those with the types of illnesses mentioned above will be
treated as acute medical needs under GRHM. Their conditions
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fall under the definition of "serious medical condition" [ARM
46.25.101 (43)). Under that definition, any condition which
causes a serious health risk to a person and for which treat-
ment is medically necessary, will be given. This is also
covered in 46.25.752 where medically necessary services are
defined as those which require immediate medical attention to
alleviate a serious health risk. The GRA/GRM Policy Manual
will also be revised to reflect that such group's medical
conditions are covered under acute care coverage.

COMMENT: One person commented that the term “unemployable"
was not previously defined in rule and asked whether the
definition of "unemployable" contained in ARM 46.25.101 is
necessary.

RESPONSE: The 51st Legislature deleted references to "infirm-
ity" under the revision of the General Relief Laws. The term
"Unemployable" replaced infirmity. The Administrative Rules
are now being changed to reflect this. This definition of
"Unemployable" now coincides with 53-3=109 and %3-3-215, MCA.

COMMENT: ARM 46.25.724(2) as amended states that a diagnosis
of unemployability is subject to departmental review. One
person commented on the authority of the Department to reverse
a determination of unemployability.

RESPONSE: The Department has the authority to review determi-
nations as part of its general authority to administer the
General Relief Program. The Department has the responsibility
to review all determinations (favorable or unfavorable to a
client) to insure that the assessments are consistent with all
General Relief statutes. If the Department questions a deter-
mination of unemployability by a Vocational Specialist, a
second opinion will be sought. We have ‘thanged the word
"diagnosis" in section (2) to "determination" to reflect the
fact that unemployability is now determined by a vocational
specialist rather than diagnosed by a medical practitioner, in
accordance with 53-3-109, MCA, as amended by the 52nd Legisla-
ture.

COMMENT: The Missoula PWP/UP Task Force submitted written
comments on the focus of the PWP/UP Program. Comments were:

1. Changes in Project Work are inconsistent with statu-
tory requirements, and do not reflect legislative
intent in the 1991 session.

2. Changes will grossly disserve clients.

3. Changes will be financially short-sighted from the
SRS perspective.

Montana Administrative Register 12-6/27/91



-1056-

RESPONSE: The remarks made in this written communication
focused on Administrative Rules we are not amending. The
above comments refer to fiscal reductions in provider con-
tracts for PWP due to the reductions in the number of GRA/PWP
clients being served. The Project Work Program has not
changed. Therefore, these comments had no relevancy on the
particular Administrative Rules presently being changed.

GCOMMENT: Montana Legal Services has commented that the defin-
ition of "chronie¢ illness"™ in ARM 46.25.101, which tracks the
soclal security definition of disability, is too narrow.

RESPONSE: The definition of "chronic illness" is taken from
53-3-109(4), MCA, as amended by the 52nd Legislature in Senate
Bill 269. The Department does not have the authority to
change the Legislature's definition of that term.

COMMENT: Montana Legal Services comments that implementation
of a managed care system or other restrictions on availability
of medical services may result in denial of necessary medical
care to some individuals.

RESPONSE: The proposed amendments to the rules pertaining to
General Relief Assistance do not address the issue of managed
care except at ARM 46.25.101(31), which defines "managed care
system." To the extent that managed care systems or other
possible restrictions on medical services are addressed by
these rules, the Department is merely implementing changes
made by the 52nd Legislature in House Bill 927, Senate Bill
269 and Senate Bill 391. The Department 1is charged with
adopting rules which are consistent with statutes as amended
by the Legislature.
!

5. These rules become effecti( Mifly i, 19T} -
Alila & f(?%/kifxd-ﬁ

[

Directpr, Social and Rehabiiita-
tior Services

Certified to the Secretary of State June 14 , 1991,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULES 46.25.727 AND
46.25.744 PERTAINING TO
GENERAL RELIEF ASSISTANCE
AND GENERAL RELIEF MEDICAL
INCOME STANDARDS

In the matter of the
amendment of Rules 46.25.727
and 46.25.744 pertaining to
general relief assistance
and general relief medical
income standards

e e

TO: All Interested Persons

1. On May 16, 1991, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of Rules 46.25.727 and 46.25.744 pertaining to
general relief assistance and general relief medical income
standards at page 663 of the 1991 Montana Administrative
Register, issue number 9.

2. The Department has amended the following rules as
proposed with the following changes:
.25.727 M Y TINCOM RESOURCE _STANDARD _FOR

GENERAL RELIEF ASSISTANCE Subsection (1) remains as

proposed.

AUTH: Sec, 53-2-201, 53-2-803 and 53-3-114 MCA
IMP: Sec. 53—2~3205 53-3-205 and 53-2-266 53-3-206 MCA

46.25.744 INCOME FOR GENERAL, RELTEF MEDICAI, Subsections

(1) through (5) remain as proposed.

AUTH: Sec. 53=-2-201, 53-2-803 and 53-3-114 MCA
IMP: Sec. 53—2-2068 53-3-205 and 53—2—266 53-3-206 MCA

3. The Department has  thoroughly " considered all
commentary received:

COMMENT: The Legislative Council has noted that the imple-
menting authorities for both rules are incorrect.

RESPONSE: The Department agrees and has corrected the author-
ities.

Directpr, Social and Rehabilita-
tion' Services

certified to the Secretary of State June 13 , 1991.
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VOLUME NO. 44 OPINION NO. 10
APPROPRIATIONS - Private organizations not under government
control;

COUNTIES - Search and rescue units; contracts with private

organizations;

COUNTY GOVERNMENT - Search and rescue units; contracts with
private organizations;

LOCAL GOVERNMENT - Search and rescue units; contracts with
private organizations;

PUBLIC FUNDS - Search and rescue units; K

SHERIFFS - Control over search and rescue units;

MONTANA CODE ANNOTATED - Sections 7-7-2103, 7-32-235,
7-32-2121(11);

MONTANA CONSTITUTION - Article Vv, section 11(5);

OPINIONS OF THE ATTORNEY GENERAL - 38 Op. Att'y Gen, No. 7
(1979), 37 Op. Att'y Gen. No. 105 (1978), 37 Op. Att'y Gen. No.

25 (1977).

HELD: 1. A county-recognized search and rescue unit that,
pursuant to section 7-32-235(3), MCA, receives tax
money to support the unit may maintain private bank
accounts to distribute funds accumulated from nontax

sources.

2. The county sheriff does not control the finances of
a county-recognized and -supported search and rescue
unit.

June 3, 1991

John T. Flynn

Broadwater County Attorney
P.0. Box 96

Townsend MT 59644

Dear Mr. Flynn:

You have requested my opinion on two questions I have rephrased
as follows:

1. May a county-recognized search and rescue unit
that, pursuant to section 7-32-235(3), MCA,
receives tax money to support the unit maintain
private bank accounts to distribute funds
accumulated from nontax sources?

2. Does the county sheriff control the finances of
such a search and rescue unit, i.e,, must the
sheriff authorize any disbursement of funds by
the unit?
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You have provided me with the following facts: A nonprofit

search and rescue unit has operated in Broadwater County for

many years. The unit was originally funded solely through

donations and private contributions. Recently, however,

Broadwater County voters approved, pursuant to section
7-32-235(3), MCA, the levy of an annual tax to support the unit.

All monies accumulated through donations have historically been

placed in a separate bank account payable upon the signature of

one of the officers of the unit. All tax monies received by the’
unit have been budgeted annually and paid upon a county claim
form approved by the Broadwater County Commissioners. Recently
questions have arisen regarding the appropriateness of the

county-recognized and -supported unit's maintaining a separate

private bank account, and as to whether the unit's annual budget

and disbursements of funds must be approved by the county
sheriff.

In 1981 the Legislature enacted a bill (1981 Mont. Laws, ch.
42), codified at sections 7-32-235(2) and 7-32-2121(11), MCA,
placing search and rescue units and their officers under the
operational control and supervision of the county sheriff. The
legislative history and the plain language of the bill make it
clear that the Legislature intended only to give the sheriff
supervisory authority over the units when they are called into
service. See Minutes, Senate Judiciary Committee, January 6,
1981, at 1-2; Minutes, House Judiciary Committee, March 3, 1981,
at 1-2, 6-7. Four years later, the Legislature amended section
7-32-235, MCA, to authorize counties to establish or recognize
one or more search and rescue units within the county and, after
approval by the voters, to levy an annual tax tc support the
established or recognized units. § 7-32-235(1), (3), MCA. The
legislative history of the amendment reveals a legislative
intent to authorize opticnal funding for these volunteer units
which act for the public good; it reveals no intent to give the

county sheriff control over the finances of the units. See
Minutes, House Local Government Committee, February 12, 1985,
at 1-2; Minutes, Senate Taxation Committee, March 19, 1985,
at 1.

Based upon the legislative histories of these bills, it is my
opinion that the Legislature intended that county-recognized
search and rescue units remain private, volunteer organizations.
While these county-recognized units function under the sheriff's
operational c¢ontrol whenever called into service, all other
aspects of the units remain under the control of the ofticers
of the units. This raises the issue of whether provision of
public funds to such an organization is proper. A local
government unit may not make an appropriation to a private
organization not under government control. Mont. Const. Art.
vV, § 11(5); & 7-7-2103, MCA; 37 Op. Att'y Gen. No. 25 (1977).
Nonetheless, the local government may contract with private
organizations to perform functions or services which the local
government is authorized to provide for its constituencies. 38
Op. Att'y Gen. No. 7 at 27 (1979); 37 Op. Att'y Gen. No. 105 at
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441 (1978). The inquiry is, first, whether the local government
has the power to provide the service or function and, second,
whether a contract with a private organization is a reasonable
and appropriate means of providing that service or function.
38 Op. Att'y Gen. No. 7 at 27 (1979). The Legislature has
answered both of these inquiries affirmatively by its enactment
of section 7-32-235, MCA. 1 therefore conclude that, pursuant
to section 7-32-235, subsections (1) and (3), MCA, the county
may contract with a county-recognized search and rescue unit and
provide public funds to the unit in exchange for search and
rescue functions provided to the county. I, further conclude
that such a search and rescue unit, as a private organization,
may maintain private bank accounts to distribute funds
accumulated from nontax sources and that there is no requirement
that the county sheriff authorize or approve disbursements of
funds by the unit.

THEREFORE, IT IS MY OPINION:

1. A county-recognized search and rescue unit that,
pursuant to section 7-32-235(3), MCA, receives tax
money to support the unit may maintain private bank
accounts to distribute funds accumulated from nontax

sources.

2. The county sheriff does not control the finances of
a county-recognized and -supported search and rescue
unit.

Sincerely,

/
\714am; K%A(ujl
MARC RACICOT
Attorney General
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-1061-

VOLUME NO. 44 OPINION NO. 11

CONSOLIDATION - Creation of multijurisdictional service district
within existing district to increase mill levy;

INTERGOVERNMENTAL COOPERATION - Creation of multijurisdictional
service district within existing district to increase mill levy;

LIBRARIES - Creation of multijurisdictional service district
within existing district to increase mill levy;
LOCAL GOVERNMENT - (Creation of multijurisdictional service

district within existing district to increase mill levy;
TAXATION AND REVENUE - Creation of multijurisdictional service
district within existing district to increase mill levy;

MONTANA CODE ANNOTATED - Sections 7-11-1101 to 7-11 1112,
22-1-316.
HELD: A multijurisdictional service district within an

existing service district may not be created for the
purpose of increasing the total mill levy within the
existing district where the proposed
multijurisdictional service district will not increase
the existing service area, will not serve people who
are not currently receiving the service, and will not
equalize the tax burden among those who will be using
the service.

June 11, 1991

Larry J. Nistler

Lake County Attorney
106 Fourth Avenue East
Polson MT 59860

bear Mr. Nistler:

You have requested an opinion on the creation of a multijur-
isdictional library service district within an existing library
district. In particular, you ask:

May a multijurisdictional library service district be
created within an existing library district, in order
to increase the total mill levy within the new
district? I1f so, will the mill levy violate the
restrictions imposed by Initiative 105 (I-105), §§ 15
10-401 to 412, MCA?

Sections 7-11-1101 to 1112, MCA, govern the creation of
multijurisdictional service districts. Under section 7-11-
1101(1), MCA, a multijurisdicticnal service district may be
formed by municipalities to provide "a higher level of service
than is available through the local governments forming such a
district.”
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Libraries are expressly included in the types of services
provided through multijurisdictional districts. § 7-11-1102,
MCA. A multijurisdictional service district is established by
an interlocal agreement among participating local government
jurisdictions. § 7-11-1105(1), MCA. As far as is practical,
the boundary of a proposed district must follow precinct, school
district, municipal or county lines, § 7-11-1105(3), MCA.
Under section 7-11-1111(3), MCA, the interlocal agreement that
establishes a district "may enlarge an existing service district
or city or county library, but it may not supersede or void an
existing contract or interlocal agreement under which the same
service is currently provided to residents of one or more of the
participating jurisdictions."

You state that a proposal has been made to the Polson Library
Board to create a new multijurisdictional service district. The
proposed district would follow established school district lines
within Lake County. You further state that the intent in the
creation of the new district is to impose a new mill levy within
this service district to supplement the funds already received
by the Polson Library. Currently, the Polson Library is funded
by a property tax on city residents, as well as a portion of a
county-wide levy. While you do not indicate whether the Polson
Library Board has a formal agreement with Lake County, you state
that the revenues from the county-wide mill levy are currently
divided among the five libraries in the county, with the Polson
Library receiving 33 percent of the levy's revenues. The people
who would be taxed under the new multijurisdictional service
district currently receive services from the Polson Library and
are taxed under the city mill levy and the county-wide mill levy
for provision of library services. The proposal calls for the
replacement of the city levy with the multijurisdictional
service district levy, while the county-wide levy for library
services would continue to be imposed on those taxpayers within
the proposed district boundaries. .

Your first question is whether a local library board may create
a multijurisdictional service district within an existing
library district in order to increase the total mill levy within
the new district. In order to create a multijurisdictional
district, there must bhe a purpose to provide either a higher
level of service or services that are not otherwise available.
§ 7-11-1101, MCA. Because the city and county may provide
library services through a joint city-county library under
section 22-1-316, MCA, the initial consideration here is whether
the proposal calls for the provision of a "higher level of

service." Your question is candidly framed in terms of whether
a multijurisdictional service district may be formed to increase
the mill levy on those provided services. Under the plain

language of section 7-11-1101, MCA, such a purpose is not
permissible absent provision of a higher level of service.

You acknowledge that you do not necessarily anticipate that
services will be provided at a higher level, but rather hope to
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shift some of the tax burden from city property owners. You
suggest that additional employees and perhaps a ¢omputer system
may be added to the Polson Library with the additional revenue,
but that the services are already being provided on a county:
wide basis. It is doubtful that a "higher level of service"
will be provided when the proposed district will neither
increase the service areas nor serve people who are not
currently receiving services. Accordingly, the purpose of the
proposed multijurisdictional service district is to generate
more revenue.

The legislative history of the multijurisdictional statutes
indicates that multijurisdictional service districts were
intended to perform two main functions: (1) allow cities and
counties to enter into interlocal agreements to provide services
to suburban areas without the necessity of taxing the entire
county for provision of those services; and (2) make only those
people within the multijurisdictional district responsible for
the services that they use. See Exhibit A submitted by the
Montana League of Cities and Towns as testimony at the Hearing
on House Bill 239, Minutes of Senate Local Government Committee,

March 7, 1985. Many examples are cited in the legislative
history of the types of problems that the statutes on
multijurisdictional districts were intended to address. Alec

Hansen of the Montana Leaque of Cities and Towns stated that the
provisions were intended to provide "more equal financing for
services in Montana' and gave the following example:

The city of Bozeman is particularly interested in this
bill as a fair way of financing its recreation
programs. Under the existing law they do not have an
effective way of financing these recreation programs.
In Bozeman, outsiders use the facilities but the
people in the city have to pay for it. With this
bill, both the people in the city and those outside
the city would be sharing in the cost of the
recreational services.

February 2, 1985, Minutes of House Local (Government Committee
on House Bill 239, at 5.

Mr. Hansen further noted in response to a questicn from
Representative Sands that if the recreation district was
created, then the cost previously incurred by the city or county
should be assumed by the district. He suggested that the costs
for services provided by the district would no longer be the
responsibility of those taxpayers in other jurisdictions who
would not be using the services. 1ld. at 7. Your propousal is
therefore proper to the extent that the taxpayers within the
district would be responsible for the services that they use.
However, the legislative history suggests that those taxpayers
not using the service should then be relieved of any tax that
would support the same service.
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One main purpose of the statutes allowing creation of
multijurisdictional districts was to provide services to
suburban areas without having to tax the entire county for the

services, Your proposal would require the creation of a
multijurisdictional service district while maintaining county-
wide taxation and a county-wide service district. The

multijurisdictional district would be a superfluous entity with
respect to provision of services, and would be created solely
for the purpose of raising revenue. This purpose was not
envisioned by the Legislature and is contrary to the expressed
intent of the statute. K

Section 7-11-1111(3), MCA, supports this reasoning, specifically
addressing the creation of a multijurisdictional service
district for libraries:

(3) An interlocal agreement under this part may
enlarge an existing service district or city or county
library, but it may not supersede or void an existing
contract or interlocal agreement under which the same
service is currently provided to residents of cne or
more of the participating jurisdictions.

This provision suggests that in order to provide library
services through a multijurisdicticnal service district the
proposed interlocal aqreement should enlarge an existing service
district. The proposal before the Library Board is to c¢reate
a multijurisdictional service district within an existing
library district. The proposal does not intend to enlarge an
existing library district or city or county library district,
but only intends to increase the tax burden. Further, your
request indicates that there is currently an agreement between
the county and the city in which the Polson Library receives 33
percent of the revenues for the county-wide levy for library
services. Under section 7-11-1111(3), MCA, an interlocal
agreement for a multijurisdictional service district may not
supersede such an existing agreement,

In conclusion, while statutes on multijurisdictional service
districts were intended to expand the services available to
people in districts outside urban areas and thereby equalire the
tax burden by allowing cities and counties to create districts
in which only those who used the services would pay for them,
the statutes were not intended as a mechanism to create a
service district within an existing district in order to
increase the mill levy and impose an additional tax burden on
those who are already receiving the service. Because a new
multijurisdictional service district may not be created within
an existing service district to increase the total mill levy
within the district, I need not address your question concerning
application of I-105.
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THEREFORE, IT IS MY OPINION:

A multijurisdictional service district within an existing
service district may not be created for the purpose of
increasing the total mill levy within the existing district
where the proposed multijurisdictional service district
will not increase the existing service area, will not serve
people who are not currently receiving the service, and
will not equalize the tax burden ameng those who will be
using the service.

Sincerely,

Mo Qﬂuug

MARC RACICOT
Attorney General
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NOTICE QF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a propesal. 1In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE
MONTANA ADMINISTRATIVE REGISTER

Definitions: pdminjstrative Rules of Montapa (ARM) is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

m ve Registe is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General's Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Adminigtrative Rules of Montana (ARM):

Known 1. Consult ARM topical index.
Subject Update the rule by checking the accumulative
table and the table of contents in the last

Matter

Montana Administrative Register issued.
Statute 2. Go to cross reference table at end of each
Number and title which lists MCA section numbers and
Department corresponding ARM rule numbers.

Montapa Administrative Register 1
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is updated through
March 31, 1991. This table includes those rules adopted during
the period April 1, 1991 through June 30, 1991 and any proposed
rule action that is pending during the past 6 month period. (A
notice of adoption must be publigshed within 6 months of the
published notice of the proposed rule.) fThis table does not,
however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through March 31, 1991, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1990 and 1991 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

2.21.306 and other rules - Work Cite Closure During A
Localized Disaster or Emergency, p. 2209

2.21.1801 and other rules - Leave Administration for Salaried
Employees, p. 876

2.21.1812 Exempt Compensatory Time, p. 2062, 430

2.21.3802 and other rules - Probation - Recruitment and
Selection - Reduction in Work Force, p. 1982, 433

2.21.8011 and other rules - Grievances, p. 2212, 352

(Public Employees' Retirement Board)

2.43.432 Allowing PERS Members to Purchase Full Months of
Additional Service When Eligible to Purchase a Full
Year, p. 2215, 510

(State Compensation Mutual Insurance Fund)

I-XI Organization and Board Meetings of the State Fund -
£stablishment of Premium Rates, p. 1975, 353

2.55.301 Method for Assigmment of Classifications of
Employments, p. 568

2.55.310 Variable Pricing Within a Classification, p. 486

AGRICULTURE, Department of, Title 4

I Honeybee Hourly Inspection Fee, p. 880

1 Grading Standards for Hulless Barley, p. 383, 812
I-LV Montana Agricultural Chemical Ground Water Protection

Act, p. 1199, 2244
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-1069-

4.5.201 and other rules =~ Designation of Noxious Weeds,
p. 210, 511

4.10.311 and other rules - Regulatory Status and Use of
Aquatic Herblcides, p. 100, 354

4.10.1202 and other rules - Livestock Protection Collars,
p. 2217, 194

4.10,1402 and other rules - M-44 Sodjium Cyanide Capsules and
bevices, p. 2220, 195

4.12.1012 Grain Fee Schedule, p. 570

4.12.1229 Fees Established for Service Samples, p. 2065, 440

4.12.1504 Fee on All Mint 0il Producers, p, 385, 813

4.12.3402 Seed Laboratory - Reports - Enforcement, p. 341, 738

STATE AUDITOR. Title 6

I-VI Pricing of Noncompetitive or Volatile Lines, p. 2067,
253

I-VII Loss Cost System in Property-Casualty Lines Other
Than Workers' Compensation, p. 1806, 2171

I-XVI Long-term Care Insurance, p. 1990, 119

COMMERCE, Department of, Tjtle 8

(Board of Athletics)

B8.8.3402 Referees, p. 387, 814

(Board of Barbers)

8.10.403 and other rules - Feas « General Requirements -
Sanitation Requirements - Teaching Staff - College
Requirements - Applications - Procedure Upon
Completion - Identification and Sanjtation
Requirements -~ Preparation and Publication of
Posters, Notices, Orders, New Schools - Vieolation,
p. 344, 911

(Board of Hearing Aid Dispensers)

8.20.402 and other rule - Fees -~ Record Retentjon, p. 575

(Board of Horse Racing)

8.22.501 and other rules - Definitions - Fees -~ General
Provisions - Definition of Conduct Detrimental to the
Best Interests of Racing, p. 172, 355

(Board of Medical Examiners)

8.28.908 and other rule - Equivalency -~ EMT - Advanced
Certification, p. 764

(Board of Optometrists)

8,36.401 and other rules -~ Meetings - Exaninations -
Reciprocity - Practice Requirements -~ Fees «
Continuing Education Requirements - Approved Courses
and Examinations - Permissible Drugs for Diagnostic
Pharmaceutical Agents - Approved Drugs for
Therapeutic Pharmaceutical Agents - Definitions -
Unprofessional Conduct ~ Continuing Education,
p. 1748, 2176
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8.36.403 and other rule - Application for Examination -~
Examination, p. 882

(Board of Outfitters)

8.39.502 and other rules - Licensure - Qualifications -
Licensure - Examinations - Conduct, p. 213

(Board of Physical Therapy Examiners)

8.42.402 and other rules - Examinations - Fees, Temporary
Licenses - Licensure by Endorsement - Exemptions -
Foreign-Trained Applicants - Lists, p. 1810, 2107

(Board of Plumbers)

8.44.412 Fee Schedule, p. 2225

(Board of Social Workers and Professional Counselors)

8.61.401 Definitions, p. 884

(Board of Passenger Tramway Safety)

8,63.501 and other rule - ANSI Standard - Fee and Assessment
Sschedule, p. 577

(Weights and Measures Bureau)

8.77.101 and other rules - Scale Pit Clearance - Fees =~
Voluntary Registration of Servicemen and Service
Agencies - Weighing Device License Transfer - Random
Inspection of Packages - Liguified Petroleum Gas =
Accessibility to Stock Scales, p. 886

(Consumer Affairs Unit)

8.78.301 Disclosure Fees, p. 176, 739

(Milk Control Bureau)

8.79.301 Licensee Assessments, p. 178, 441

(Financial Division)

I-II Repurchase Agreements ~ Fixed Annuity Sales, p. 389,
490

8.80.307 Pollar Amounts to Which Consumer Loan Rates Are to be
Applied, p. 766

8.80.401 and other rule ~ Credit Unions - Supervisory and
Examination Fees - Credit Unions - Limited Income
Persons - Definitions, p. 1872, 292, 442

(Board of Milk Control)

8.86.301 and other rules - Class I Wholesale Price - Statewide
Pool and Quota Plan, p. 768

8.86.30) Pricing Rules ~ Jobber Prices, p. 215, 513

8.86.301 Pricing Rules - Class 1 Wholesale Prices, p. 1, 296

8.86.301 Class I Price Formula and Wholesale Prices - Class
11X Producer Price, p. 1646, 2177

8.86.501 Statewide Pooling and Quota Plan, p. 1656, 2110

8.86.505 Quota Plans - Readjustment and Miscellaneous Quota
Rules, p. 2072, 49

(Board of County Printing)

8.91.303 and other rule - Official Publications and Legal
Advertising - Schedule of Prices, p. 892

(Local Government Assistance Division)

I Incorporation by Reference - Administration of the
1991 Federal Community Development Block Grant (CDBG)
Program, p. 105, 358
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(Board of Investments)

8.97.1301 and other rules - Definitions Related to General
Requirements for All Investments in Mortgages and
Loans - Requirements for All Residential, Commercial,
Multi-Family, Federally Guaranteed Loans =~ Economic
Development Linked Deposit Programs, p. 772

(Business Development Division)

I-IIX Microbusiness Finance Program - Definitions -~
Composition of the Council - Seliciting Nominations,
p. 579

(Coal Board)

I-II Incorporation by Reference =~ Montana Environmental

Policy Act - Categorical Exclusions from
Environmental Review Process, p. 107
(Board of Science and Technology Development)

I Incorporation by Reference of Rules Implementing the
Montana Environmental Policy Act, p. 2008
EDUCATION, Title 10

(Superintendent of Public Instruction)

10.10.309 Accounting Practices and Tuition, p. 2015, 2275

10.21.104 Guaranteed Tax Base, p. 2010, 2276

10.23.101 and other rule - Permissive Amount - Voted Amount and
School Levies, p. 2013, 2277

(Board of Public Education)

10.55.707 Certification, p. 493

10.55.903 Basic Education Program: Junior High and Grades 7 and
8 Budgeted at High School Rates, p. 217

10.57.208 and other rules =~ Reinstatement - Class 1
Professional Teaching Certificate =~ Class 3
Adninistrative Certificate, p. 2232, 297

10.57.211 Test for Certification, p. 2231, 298

10.57.301 and other rule - Endorsement Informatlon - Foreign
Languages, p. 2229, 299

10.57.301 and.other rules - Endorsement Information - Computer
Endorsement Review Committee - Endorsement of
Computer Science Teachers, p. 2235, 300

10.57.403 Class 3 Administrative Certificate, p. 491

10.57.601 and other rule - Request to Suspend or Revoke a
Teacher or Specialist Certificate:; Preliminary Action
- Notice and Opportunity for Hearing Upon
Determination that Substantial Reason Exists to
Suspend or Revoke Teacher or Specialist Certificate,
p. 219

10.61.207 student Transportation, p. 2227, 301

RV e f tle
11.5.1001 Day Care Payments, p. 2143, 125

11.7.604 Foster Care Support Services, p. 893
11.14.105 Licensing and Registering Day Care Facilities, p. 495
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and other rules - Prohibition of Day Care in Adult
Foster Homes ~ Licensing of Adult Foster Homes -
Department Services Provided to and Procedures for
Adult Foster Homes, p. 2017, 2278

EISH, WILDLIFE AND PARKS, Department of, Title 12

I-vI

I-XXII
12.6.901

12.6.901
12,6.901

12.6.901

and other rules - Fish Health and Importation Rules,
p. 895

Hunting License and Damage Hunt Rules, p. 4, 288, 815
Water Safety Regulations - Use of Electric Motors on
Garthside Reservoir, p. 582

Water Safety Regulations -~ Establishing a No-Wake
Restriction on Hyalite Reservoir, p. 221, 912
Extension of 10 Horsepower Restriction on Yellowstone
River to the Springdale Bridge, p. 180, 740
Establishing A No-Wake Restriction on Tongue River
Reservoir, p. 1918, 2279

HEALTH AND ENVIRONMENTAL SCIENCES, Department of. Title 16

16.8.1302

16.8.1423

16.18.201
16.20.202
16.35.111

16.38.105

16.38.115

16.44.102

16.44.102

and other rule - Air Quality - Open Burning of Scrap
Creosote-Treated Railroad Ties Under Appropriate
Circumstances, Through the Use of a Permit Program,
p. 1815, 126

Air Quality - Standard of Performance for New
Stationary Sources - Emission Standards for Hazardous
Alr Pollutants, p. 348, 584

and other rules - Water and Wastewater Operators,
p. 776

and other rules - Water Quality - Public Water
Supplies, p. 596

Conditions for Payment of Claimg Under the End Stage
Renal Disease (ESRD) Program, p. 585

and other rules - Water Quality - Licensure and
Requirements for Analysis of Public Water Supplies,
p. 587

and other rules - Fees for Laboratory Analyses and
Licensure of Laboratories to Perform Drinking Water
Analysis, p. 780

and other rules - Solid and Hazardous Waste -
Incorporations by Reference - Exclusions - Special
Requirements for Counting HKazardous Wastes -
Polychlorinated Biphenyl (PBC) Wastes Regulated Under
Federal Law - Toxicity Characteristic - Lists of
Hazardous Wastes - General ~ Representative Sampling
Methods - Toxicity Characteristic Leaching Procedure
- Chemical Analysis Test Methods - Testing Methods,
p. 182, 514

and other rules = Solid and Hazardous Waste -
Adoption of Changes in Order to Achieve Parity with
Federal Requlations for Montana to Independently
Operate a Hazardous Waste Program, p. 23, 2302
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16.44.202 and other rules - Solid and Hazardous Waste - Mining
Wasta Exclusion, p. 1536, 2280

16.44.401 and other rules - Solid and Hazardous Waste -
Defining the Terms Large Generator, Small Generator
and Conditionally Exempt Small Generator of Hazardous
Waste, p. 19, 307

16.45.1219 Underground Storage Tanks - Inspection Requirements
for Small Farm and Residential Tanks, p. 900

16.45.1220 and other rules - Underground Storage Tanks -~

Inspection Fees - Requirements for Inspection
Generally - Inspection Reimbursement, p. 290
JUSTICE, Department of, Title 23
I-XVI and other rules - Fire Marshal Bureau - Describing

Enforcement of the Rules - Incorporating by Reference
the 1988 Uniform Fire Code, a Montana Supplement to
the Code - Other Provisions Generally Dealing with
Fire Safety, p. 2074, 291

23.3.504 and other rule ~ Licensing Operators of Commercial
Motor Vehicles, p. 1819, 2114

23.4.201 and other rules - Alcohol Analysis, p. 785

23.5.102 Motor Carrier Safety Regulations, p. 1817, 2115

23,16.12201 and other rule - Changing the Name of the
Department's Authority Reference Regarding Poker and
Other Card Games, p. 2090, 196

LABOR AND INDUSTRY, Department of, Title 24

(Human Rights Commission)
and other rules - Document Format, Filing, Service
and Time Relating to Certain Documents Filed During
Investigation and Conciliation - Format, Filing and
Service of Documents Filed with the Commission during
Contested Case Proceedings - Calgulating the Time
Limits for Acts, such as Filing Documents, Required
Under the Contested Case Rules, p. 2145, 308

24.9.805 and other rules - Records on Age, Sex, and Race -
Employment Applications, p. 904

24.11.441 and other rules - Administration of Unemployment
Insurance, p. 1920, 2181

24.16.9007 Prevailing Wage Rates, p. 497

(Workers' Compensation)

24.29.802 and other rules - Reduced Reporting Requirements,
p. 1928, 2183

De t itle
I Prohibiting Export of Logs Harvested From State Lands

and Requiring Purchasers of State Timber to Enter
Into Non-export Agreements Implementing the Forest
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Resources Conservation and Shortage Relief Act of
1990, p. 1875, 2116

I-II1 and other rules - Sale of Cabinsites and Homesites on
State Trust Lands, p. 1660, 2284
I~X Bonding Small Miner Placer and Dredge Operations -

Permit Requirements for Small Miner Cyanide Ore
Processing Operations, p. 2092, 445
26.3.149 Mortgaging of State Leases and Licenses, p. 109, 444
26.4.1301A Modification eof Existing Coal and Uranium Pernmits,
p. 111, 465

LIVESTOCK, Department of, Title 32

32,2.401 Fea Change for Recording of Brands, p. 1823, 2298
32.3.136 and other rules - Treatment, Control and Elimination
of the Disease of Pseudorabies, p. 625

,

Q ES [:] 6
I-X Financial Assistance Available Under the Wastewater
Treatment Revolving Fund Act, p. 637
I-X Financial Assistance Available Under the Wastewater

Treatment Revolving Fund Act, p. 2148

36.12.103 Water Right Application Fees, p. 634

36.16.117 Water Reservation Applications in the Upper Missouri
Basin, p. 2239

(Board of Water Well Contractors)

36.21.403 and other rules = Requirements for Water Well
Contractors - Definitions - Plastic Casing - Casing
Perforations - Movement of Casing after Grouting -
Sealing =~ Temporary Capping - Disinfection of the
Well - Abandonment - Placement of Concrete or Cement
- Verification of Experience for Monitoring Well
Constructor Applicants -~ Application Approval -
Definitions -~ Installation of Seils - Abandonment -
Casing Depth - Verification of Equivalent Education
and Experience for Monitoring Well Constructors -
Types of Wells Reguiring Abandonment, p. 223, 913

36.21.415 Fees, p. 636

UBLIC SERVICE G a le

I Proper Accounting Treatment for Acceptable
Conservation Expenditures, p. 1931, 466

38.3.706 Motor Carrier Insurance - Endorsements, p. 45, 360

38.3.706 Emergency Amendment - Motor Carrier Insurance -
Endorsements, p. 50

38.5.2202 and other rule - Federal Pipeline Safety Regulations
Including Drug-Testing Requirements, p. 275, 698,
1897

38.5.3302 and other rules - Telecommunications Service
Standards, p. 392
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REVENUE, Department of, Title 42

I Use of Real Property, p. 426

I Special Fuel Dealers Bond for Motor Fuels Tax,
p. 192, 469

I-IV Telephone License Tax, p. 1878, 131

42.12.115 Ligquor License Renewal, p. 115, 467

42.17.105 Computation of Withholding Surtax, p. 2026, 129

42.17.111 and other rules - Withholding and Workers'
Compensation Payroll Taxes, p. 498

42.19.401 Low Income Property Tax Reduction, p. 237

42.20.423 and other rules ~ Property Tax - Sales Assessment
Ratio study, p. 239, 742

42.21.106 and other rules - Trending and Depreciation Schedules
for Personal Property Tax, p. 396, 915

42.22.1311 Industrial Machinery and Equipment Trend Factors,
p. 2020, 130

42.27.118 Prepayment of Motor Fuels Tax, p. 114, 468

SECRETARY. OF STATE. Title 44

1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 1881, 2117

SQCIAL AND REHABILITATION SERVICES, Pepartment of, Title 46

I and other rule - Food Stamp Program - Transfer of
Resources, p. 654

I and other rules - Transition-to-Work Allowance -~ JOBS
Program, p. 707

1 Reimbursement for General Relief Medical Assistance
Services, p. 2242, 313

I-II Conditional Medical Assistance, p. 683

I-II1 and other rules - General Relief Medical Assistance,
p. 2033, 2310

I-111 Medicaid for Qualified Disabled Working Individuals,
p. 686

I-III and other rules - Licensed Professional Counselor
Services, p. 679

I-I11 and other rules - Group Health Plan Premium Payment,
p. 5085

I-IV Federally Qualified Health Centers, p. 733

I-XXI Targeted Case Management, p. 797

I-LXV and other rules - Child Support Enforcement
Procedures and Administration, p. 74, 375, 1337,
1852, 2312

46.10.403 AFDC Table of Assistance Standards, p., 694

46.10.403 Suspension of AFDC for One Month, p. 1947, 52

46.10.506 Nonrecurring Gifts and Excluded Unearned Income,
p. 503, 923

46.10.510 AFDC Excluded Earned Income, p. 350, 823

46.10.512 AFDC Earned Income Disregards Policy, p. 1945, 53
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46.12.503
46.12.503
46.12.503
46.12.508
46.12.514
46.12.521
46.12.545
46.12.575
46.12.575
46.12.590
46.12.702
46.12,1025
46.12.1401
46.12.2003

46.12.2003

46.12.2011
46.12.3207
46,12.3401
46.12.3401
46.12.3601
46.12.3801

46.12.3803
46.13.106

46.14.401
46.25.101
46.25.727

46.30.801
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and other rule -~ Inpatient Hospital Reimbursement,
p. 671

and other rule ~ Inpatient Hospital Services and
Medical Assistance Facilities, p. 117, 310

and other rules =- Disproportionate Share for
Inpatient Psychiatric Hospitals, p. 2028, 198

and other rule - Outpatient Hospital Reimbursement,
p. 669

and other rules - Early Periodic Screening and
Diagnosis (EPSDT), p. 1938, 2299

and other rules - Billing and’ Reimbursement for
Physician Services - Durable Medical Equipment -
Podiatry Services, p. 716

and other rule - Occupational Therapy, p. 658

and other rule - Family Planning Services, p. 689
and other rule - Family Planning Services, p. 1934,
2302

and other rules - Inpatient Psychiatric Services,
p. 673

Drug Rebates, p. 677

Ambulance Services, Reimbursement, p. 699

and other rules - Medicaid Home and Community Based
Program for Elderly and Physically Disabled Persons,
p. 1090, 2184, 470

Physician Services, Reimbursement/General
Requirements and Modifiers, p. 428, 824

and other rule - Pharmacy Pricing Codes for Drugs
Administered by Physicians and Nurse Specialists,
p. 2031, 2305

and other rule - Nurse Specialist Non-Covered
Services, p. 665

Transfer of Resources for Medical Services, p. 2104,
262

and other rule -~ Non-Institutionalized Medical
Assistance for Children, p. 661 °

Presumptive and Continuous Eligibility for Medicaid
Services, p. 2037, 516

and other rule - Medicaid for Disabled
Widows/Widowers, p. 692

and other rules - Medically Needy Program, p. 2163,
265

Medically Needy Income Standards, p. 667

and other rules - Low Income Energy Assistance
Program (LIEAP), p. 1672, 1959, 2307

Eligibility of Group Homes for Weatherization
Assistance, p. 47, 311

and other rules - General Relief Assistance - General
Relief Medical Assistance, p. 701

and other rule - General Relief Assistance - General
Relief Medical Income Standards, p. 663

and other rules - Child Support Medical Support
Enforcement, p. 2102, 135
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BOARD APPOINTEES8 AND VACANCIES

House Bill 424, passed by the 1991 Legislature, directed that
all appointing authorities of all appointive boards,
commissions, committees and councils of state government take
positive action to attain gender balance and proportional
representation of minority residents to the greatest extent
possible.

One directive of HB 424 was that the Secretary of State
publish monthly in the Montana Administrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments made in May, 1991, are published.
Vacancies scheduled to appear from July 1, 1991, through
September 30, 1991, are also listed, as are current recent
vacancies due to resignations or other reasons.

Boards created by the 1991 Legislature are also listed in this
issue. Additional hoards, if any, will be printed in the next
issue of the Montana Administrative Register. Individuals
interested in serving on a new board should refer to the bill
that created the board for details about the humber of members
to be appointed and qualifications necessary.

Each month, the previous month’s appointees are printed, and
current and upcoming vacancies for the next three months are
published.

IMPORTANT

Membership on boards and commissions changes
constantly. The following lists are current as of
June 17, 1991.

For the most up-to-date information of the status of
membership, or for more detailed information on the
qualifications and requirements to serve on a board,
contact the appointing authority.
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