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publication, has three sections. The notice section contains
state agencles' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing and
vhere written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and listes any
changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and statae
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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BEFORE THE BOARD OF MEDICAL EXAMINERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

NOTICE OF PROPOSED AMENDMENT
OF 8.28.402, 8.28.412, 8.28.
413, 8.28.414, B.28.418, 8,
28.420, 8,28.501, 8.28.502,
8.28.503 AND 8.28.504 AND
PROPOSED REPEAL OF 8.28.415,
8.28.505 AND 8.28.506 PER-
TAINING TO THE BOARD OF
MEDICAL FXAMINERS

In the matter of the proposed
amendment of rules pertaining
to definitions, reinstatement,
hearings and proceedings,
temporary certificate, annual
registration and fees,
approval of schools, require-
ments for licensure, applica-
tion for licensure, and fees,
and repeal of rules pertaining
to supervision of licenrees,
application for examination
and reciprocity

e et e - v e N

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On June 16, 1990, the Board of Medical Examiners
proposes to amend and repeal the above-satated rules.

2. The proposed rules will read as follows: (new matter
underlined, deleted matter interlined}

"8.28.402 DEFINITIONS (1) The term "act™ means the
medical practice act of the state of Montana being sections
37-3-101 through 37-3-405, MCA, inclusive, as ammended from
time to time.

(2) through (2) (b) will remain the same.

t33--The-term-board?-used-herein-for-brevity-means-the
Mentana-state-board-of-medicat-examinersi--Persens-dealing
with-the-board-will;-of-course;-use-the-officiai-titie-of-the
Montana-state-board-of-medical-examinerss

443 (3) will remain the same.

€53 (4) Partiess

ta+ The term "complainant” means a person filing a
complaint.

tb--2pefendanti-means-s-ticennece-againnt-whom-a
compiaint-atteging-unprofessionalr-or-other-prohibited
conduet;-has-been-fited-for-the-purpose-of-revekings
suspending-or-iimiting-hin-certrficater

te¥ (5) "Applicant”™ means a person who has applied for a
license or certificate to practice medicine in the astate of
Montana and-has-been-refused-sueh-iicense-pursuant-to-law.

463-=Fhe-term-pleading®-means-a-compiatnt;-answer;
replyr-appltieations-motion-or-petitions

47}--Fhe-term-“practitioneri-means-a-persen-authorized-by
the-board-to-appear-before-it-in-a-representative-capacitys
+8+ (6) Use-of-gender-and-numbers

4a¥ Words importing the singular number may extend and
be applied to smeveral persons or things; words importing the
plural number may include the singular; and words importing
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the masculine gender may be applied to females."

Auth: Sec. 37-3-203, MCA; IMP, Sec. 37-3-102, 37-3-201,
MCA

REASON: Amendment of subsection (1) is needed to correct a
misspelled word. Deletion of subsection (3) is needed

because it is an improper extension of authority. Deletion of
subsection (5)(b) is needed hecause it is a superfluous and
unnecessary definition. The term doeg not appear in the
statute, Amendment of subsection (5)(c¢) is needed because the
term "applicant” also applies to applicants for an

examination and for renewal of license under the Practice Act.
It is necessary to delete subsections (6) and (7) because the
terms do not appear in the statute., It is necessary to delete
subsection (8) because it is an internal catch phrase.

"8.28.412 REINSTATFMFNT (1) The board will decide
reinstatement on an individual basis upon the facts in eaeh
the case where-there-has-bean-neither-a-suspension-or-a
reveeation.”

Auth: Sec. 37-3-203, MCA; IMP, Sec. 37-3-324, MCA

REASON: This amendment is needed because the present wording
conflicts with 37-3-324, MCA,

"8.28.413 HEARINGS AND PROCEEDINGS (1) Attorneys at
law who are admitted to practice before the supreme court of
the state of Montana may represent any person before the
board. Persons who are not attorneys at law may appear in
their own behalf but-may-not-represent-any-other-persen-before
the-bonrd.”

Auth: Sec. 37-3-203, MCA; IMP; Sec. 37-3-203, MCA

REASON: This amendment is needed to delete phraseology which
may conflict with statutes governing the practice of law,

"8.28.414 TEMPORARY CFRTTFICATE (1) and (2) will remain
the same.

€3} --Physicians-on-temporary-certificakes-must-appear
before-the-board-at-teast-once-a-year-at~the-boardis-regquesty

t43--A¥i-persons-holding-a-temporary-certificate
eonditionead-on-taking-the-Federat-bieenning-Examinstion-shatt
take-the-examinstion-the-next-time-givens”

Auth: Sec, 37-3-203, MCA; IMP, Sec. 37-3-304, 37-3-307,

MCA

RFASON: This amendment is needed to delete archaic language
and to reflect current needs.

"8.28.418 ANNUAL RFGISTRATION AND FEES (1) Annual
registration notices are to be sent by the department on or
before February 1 of each year and-a-second-netice-sn-or
before-March-i-of-each-year.

(2) through (4) will remain the same."

Auth: Sec. 37-3-203, MCA; IMP, Sec. 37-3-313, MCA
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REASON: This amendment is needed to make the board's
practices more consistent with department practices and save
the board substantial administrative costs.

"8.28.420 FFF SCHFDULF (1) through (c) will remain the
same.
(d) Examination fee

(i) Component J 246:00 270.00
(ii) Component 11 296400 325.00
(iii) Component I and II 465+-00 520.00

(e) through (h) will remain the same."”
Auth: Sec. 37-1-134, 37-3-203, MCA; TMP, Sec. 37-1-134,
37-3-308, MCA

RFASON: These fee increases are needed bhecause the testing
service (FLEX) raised its fees to the Board. The increases
will make the fees commensurate with program area costs,

"8.28.501 APPROVAL OF SCHOOLS (1) Acupuncture schools
or colleges which offer a minimum course of 1000 hours of
recognized branches of acupuncture and are approved by the
American-Medieal-Assoctation national accreditation commission
for schools and colledes of acupuncture and oriental medicine
or have any equivalent curricula as determined by the board,
will be approved by the board.

(2) will remain the same."

Auth: Sec. 37-13-201, MCA; IMP, Sec. 37-13-302, MCA

REASON: This amendment is needed to harmonize the rule with
statutory amendments in Ch., 327, L. 1989.

“8.28.502 RFQUTREMENTS FOR LICENSURE (1) Applicants
for licensure must meet the follewing requirements for and
pags _the examination prepared and administered by the
commission for the certification of acupuncturista.

tai--have-a-basic-nctence-certificate-an-defined-by-the
National-Poard-ef-Medical-Fxantners-or-its-equivatent-as
appreved-by-the-hoard-ars

tb)--Have-completed-at-an-approved-school;-cotlege-or
university-each-of-the-fotiowing-coursen-er-their-substantiat
equivalent-in-the-poardis-judgement s+

¢te}--Human-Anatomy

td--Biochemistery

te}--Microbiology-or-Bacterictogy

¢£}--Pharmacotogy

tg+--Phy=mtotegy”

Auth: Sec, 37-13-201, MCA; IMP, Sec. 37-13-201, McCA

REASON: The amendment is needed to identify the examination
which 1s required for licensure in Montana.

"8.28,503 APPLICATION FOR LICENSURE (1) All}
applications shall be made on a printed form provided by the
board and no application made otherwise will be accepted.
Each applicant must provide the names of % 3 references who
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are knowledgeable as to the applicant's moral character and
competence as an acupuncturist. Each application shall be
accompanied by a recent photograph of the applicant which has
been migned by the applicant and dated as to when taken. All
applicants shall submit two classifiable sets of fingerprints
on cards provided by the department for investigation. Each
applicant shall submit a sworn affidavit that he is reasonably
able to communicate verbally and in writing in the English
language."

Auth: Sec, 37-13-201, MCA; IMP, Sec. 37-13-302, MCA

REASON: The reduction in the number of references required is
needed to make the requirement consistent with current
requirements of other profesgional regulatory boards allocated
to the Department of Commerce, and to make the application
process less cumbersome.

"8.28.504 FEFS +¢3)-~Applieanta-for-ticensure-by
examination-shati-remit-a-550-axamination-fee-with-thesr
applieationry

¢23 (1) An Aapplicants for licensure by-reeipreesty
shall remit a $26 $50 license fee with their his or her
application.

¢33--appiieants-who-snceensfutiy-pana-the-axamination-and
are-no-norified-shall-remit-a-528-ticennure-fee-before-his
ticense-wilti-be-issvedr

t4)--Bach-applieant-shatl-submit-an-a-part-of-his
application-a-5350-deposit-to-be-naed-to-defray-the-axpennes
of-the-required-investigation-of-cach-applicantis-backyground
and-trainingr--In-the-event-the-costs-of-investigation-exceed
the-sum-depositedr-no-furether-conaideration-shati-be-given-te
the-appliication-until-rthe-appiicant-han-tendered-in-fuit-anch
additionat-investigative-fee-as-the-board-deems-reasonably
neeessary-to-compltete-the-required-investigation-of-the
applieantls-backgrounds;-professtonal-training-and-experiencer-
¥f-the-cost-of-inveskigation-do-not-equai-the-deposit;-the
balance-witl-ba-refunded-to-the-appiticants

¢5+ (2} The annual renewal fee to practice acupuncture
will be $20.00. An additional §5 $20 will be charged for late
renewal.”

Auth: Sec. 37-13-302, 37-13-304, 37-13-305, 37-13-301,
MCA; IMP, Sec. 37-13-302, 37-13-304, 37-13-305, 37-13-306, MCA

RFASON: It is necessary to delete rubsection (1) because the
board no longer administers the acupuncture license
examination. Amendment of subsection (2) iz needed because
the board now imposes only one fee which covers both
application and licensure, *n increase of this fee from $20
to $50 is needed to make it commensurate with program area
costa. It is necesgary to delete subsection (3) because only
one fee is now being charged for initial licensure. This fee
covers both the application and license. It is necessary to
delete subsection (4) because the fee is an improper extension
of statutory authority. Amendment of subsection (%) is needed
to make the fee commensurate with program area costs.,

9-5/17 /90 MAR Notice No. 8-28-35
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3. The following rules are being proposed for repeal.

8.28.415 SUPFRVISION OF LICENSFES Full text of the rule
is located at page 8-861, Administrative Rules of Montana.
Repeal of thig rule is needed because the information is
covered by statute and is therefore redundant,

Auth: Ssec. 37-3-203, MCA; IMP, Sec. 37-3-202, MCA

"8.28.505 APPLICATION FOR_FXAMINATION Full text of the
rule is located at page 8-868, Administrative Rules of
Montana. Repeal i® needed because the rule conflicts with
section 37-13-302, MCA."

Auth: Sec. 37-13-201, MCA; IMP, Sec. 37-13-302, MCA

"8.28,506 RECIPROCITY Full text of the rule is located
at pages B-868 and 8-869, Administrative Rules of Montana.
Repeal of this rule is needed because the rule an improper
extenaion of atatutory authority."

Auth: Sec. 37-13-201, MCA; IMP, Sec., 37-13-305, MCA

4, Interested persons may submit their data, views or
arguments concerning the proposed amendments and repeals in
writing to the Board of Medical Fxaminers, 1424 - 9th Avenue,
Helena, Montana 59620, no later than June 14, 1990.

5. If a person who is directly affected by the proposed
amendments and repeals wishes to express higs data, views or
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit the request
along with any comments he has to the Board of Medical
Examiners, 1424 - 9th Avenue, Helena, Montana 59620, no later
than June 14, 1990.

6. If the board receives requests for a public hearing
on the proposed amendments and repeals from efither 10% or 25,
whichever is less, of those persons who are directly affected
by the proposed amendments and repeals, from the
Adninistrative Code Committee of the legislature, from a
governmental agency or subdivision or from an association
having no less than 25 members who will be directly affected,
a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those persons directly affected has been determined
to be 20 for medical and 4 for acupuncturists based on the
2000 licensees for medical and the 45 licensees for
acupuncturists.

BOARD OF MFDICAL FXAMINERS
RICHARD W. BEIGHLE, M.D.

RY: CLJZSSA'FZ}—ﬁm e =

ANDY POOLE/ DEPUTY DTRECTOR
DFPARTMENT OF COMMERCE

Certified to the Secretary of State, May 7, 1990.
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING

adoption of rules relating to ) ON RULES RELATING TO

special education cooperatives) SPECIAL EDUCATION
COOPERATIVES, RULES I
THROUGH VI.

To: All Interested Parties.

1. On June 8, 1990, at 9:00 a.m., in the conference room
at the Office of Public Instruction, 1300 11lth Avenue, Helena,
Montana, a public hearing will be held to consider the adoption
of rules which relate to special education cooperatives.

2. The proposged rules do not replace or modify any section
currently found in the Administrative Rules of Montana.

3. The proposed rules provide as follows:

(1) The interlocal agreement
creating a cooperative must provide for a term of at least 3
years encompassing state fiscal years.

(2) A district that elects to participate shall agree to
participate for a period consistent with the term of the
existing interlocal agreement.

(3) Notification of intent to withdraw from a cooperative
shall be provided no later than October 1 of the third year of
the district's participation.

(4) Interlocal agreenments, recognizing the time
reguirements stated above, may provide for the following
options:

(a) a three-year commitment, renewable annually;

(b) a schedule of withdrawal notice on a three year cycle.

(AUTH: Sec. 20-7-457, MCA; IMP: Sec. 20-7-452, MCA)

RULE._I1 MANAGEMENT BOARD (1) The management board is
responsible for administering the cooperative and is comprised
of trustees of the contracting districts or their authorized
representatives.

(2) Designation of the representative shall be by formal
action taken annually. Formal action shall be in the form of a
resolution of the trustees of a contracting district which names
one of the trustees or an authorized representative to serve on
the management board. The same person may be the authorized
representative of more than one bhoard of trustees,

(3) The interlocal agreement shall specify the voting
powers of the member districts.

(AUTH: Sec. 20-7-457, MCA; IMP: Sec. 20~7-452, MCA)

RULE IIJ APPROVAL OF CQOPERATIVES (1) This approval
criteria will act as a guidance model for the Superintendent of
Public Instruction to determine whether or not an existing
cooperative is eligible for certain funding from the state
special revenue fund for state equalization aid. Changes to
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existing cooperatives will be reviewed for their consistency
with thege rules. In order to maintain funding levels based on
reduced caseloads, existing cooperatives must show that changes
are in the direction of the approval criteria. The approval
criteria is as follows:

(a) Enrollment. A total school district enrollment of
3,000 or more, except in the case where a cooperative services
a four-county area vwhich does not reach 3,000 student
enrollment.

(b) Number of schools participating. The required number
of schools participating is dependent upon total enrollment of
schools; generally 10 or more school districts.

(c) Geography of participating districts. All schools
within the service boundaries of the cooperative shall be
included unless they are a "stand alone" district whose
enrollment is 3,000 or more.

(d) Caseload. The caseload shall be sufficient to meet
requirements of the superintendent of publie instruction for
employment of no less than 2 FTE speech therapists and 2 FTE
school psychologists.

(e) Service pattern. It shall be a full service special
education cooperative, making available itinerant services in
the form of speech pathology, school psychology, occupational
therapy, physical therapy, and itinerant instructional services
through employment of or contract with these professionals.

(£f) Any other factors determined to be relevant by the
superintendent of public instruction.

(AUTH: Sec. 20-7-457, MCA; IMP: Sec. 20~7-452, MCA)

RULE IV NON-PARTICIPATING DISTRICIS (1) The interlocal
agreement shall provide that notification of opportunity to join
shall be provided annually to nonparticipating districts with a
student enrollment of under 3,000 within the geographic service
pattern of the coocperative.

(AUTH: Sec. 20-7-457, MCA; IMP: Sec. 20-7-452, MCA)

v OV, (1) A draft of the interlocal
agreement shall be submitted to superintendent of public
instruction for initial review and approval on or bhefore
December 1. Upon completion of initial review and approval by
the superintendent, the agreement shall be submitted to the
attorney general. Within 10 days of the attorney general's
approval, the agreement shall be submitted to the superintendent
for final approval. Upon final approval, the cooperative
contract shall be filed with the county clerk and recorder of
the county or counties in which the school districts involved
are located and with the secretary of state.

(AUTH: Sec. 20-7-457, MCA; IMP: Sec. 20-7-453, 20-7-454, MCA)

RULE VI FUNDING OF ITINERANT PERSONNEL WITH REDUCED
CASELOADS (1) Cooperatives meeting the standards for approval
may receive funding based on reduced caseloads. Funding is
provided only for approved cooperatives for personnel assigned
to service multiple school districts in the cooperative.
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(2) Minimum caseloads for itinerant personnel (school
psychologists, speech therapists, occupational therapists,
physical therapists) may be as much as 20% less than caseload
requirements for non-qualifying cooperatives or stand alone
districts. Additional reduction of caseload may be allowed when
documentation of necessity for travel time exceeding 20% of
avajlable work hours is provided.

(3) Aide support for itinerant resource teachers is not
subject to the same caseload and contact hour requirements of
non-qualifying cooperatives or stand-alone districts.

(AUTH: Sec. 20-~7~457, 20~7-458, MCA; IMP: Sec. 20-7-458, MCA)

4. The Office of Public Instruction is proposing these
rules in order to implement Section 5, Chapter 343, Montana
Session Laws of 1989.

5. 1Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
testimony may be submitted to Robert Runkel, Office of Public
Instruction, State Capitol, Room 106, Helena, Montana 59620,
until 5:00 p.m. on June 14, 1990.

6. Beda Lovitt of the Office of Public Instruction has
been designated to preside over and conduct the hearing.

7. The authority of the agency to make the proposed rules
is based on Section 20-7-457, MCA.

Chief LegaXl Counsel

Certified to the Secretary of State on May 7, 1990,
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PUBLIC HEARING ON PROPQSED
amendment of emergency) AMENDMENT OF ARM 10.57.,107, EMERGENCY

authorization of } AUTHORIZATION OF EMPLOYMENT AND ARM
employment and test ) 10.57.211, TEST FOR CERTIFICATION
for certification )

TO: All Interested Persons

1. On June 8, 1990 at 10:00 A.M., or as soon thereafter
as it may be heard, a public hearing will be held in the
Conference Room, Education Offices, 33 South Last Chance
Gulch, Helena, Montana, in the matter of the proposed
amendment to ARM 10.57.601, Emergency Authorization of
Employment and ARM 10.57.211, Test for Certification,

2. The rules as proposed to be amended provide as
follows:

10,.57.107 EMERGENCY AUTHORIZATION OF EMPLOYMENT
(1) remains the same.

(2) In accordance with section 20-4-111, MCA, school
administrators who have exhausted all possibilities for
obtaining a reqularly certified teacher may request that the
superintendent of public instruction issuye an emeraency
authorization of employment to the district to employ a
person to teach in the emergency situation. The
requirements and standards set forth below must be met to
assure consideration of a regquest for an emergency
authorization of employment:

{a} remains the same,

(b) The position must have been advertised through the
teacher placement offices of the Montana employment security
commission and the Montana university system, or its
equivalent, far enough in advance ef-+the-new--ocheél-year to
reasonably enable qualified applicants to submit
applications and credentials and to be interviewed. The
satary--for - the--pesition--shrall - be--advertined--and -must--be
comparable--4o-~-and--competitive- - with--the--.galaries --for
eertified-teaehera-throughouk-the-atates

(¢) The individual for whom the emerdaency authorization
is being sought:

13-~~~ -ohall--be- within - ofre- -academie--year-{50--gquarter
hoursi-of-meeking-the-requiremenka-for-cerbificakions-and

tté}---ghall--be-on-a-college-apprevedr-nplanned--program
leading-to-eerkifieations-andy

titiy-—-shedd-- have--completed--12 --quarter---hours--ef
apprepriate--courae-work--by- -Avguse -3 of -the - year--of-which
avtherigation-i9-being-soughes-andy

tiv}----ghaill--not--be --eligible--for--cepriftention--in
Morkana--not - shall--mkave--held - a--valid--clogs -5 -eerkiftears
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wikhipn-~the--year--preceding --the - year---for--which--emergeney
avtherigakion-of-employment-{a-being-seughtr
i) shall have previously held a valid teacher or
specialist certificate; or
11} shall hold a bachelor's degree related to the
area for which the emergency authorization of employment TIs
being sought; or

(i1i) shall provide acceptable evidence of cultural
expertise related to the area for which the emergency
authorization of employment is being sought.

{d) The Individual for whom Ehe emergency authorization
is beIng” sought shall not _have held a valld class 5
certificate within the year preceding the year for which
emergency authorization of e@plo?hent is being sought.

€3} In--reviewing - requect-—for--emergency--aubherizations
to--teachy--the--superintepdent--of-~publie--tnskruction--may
eonsider--emergeney --siboations -caused - by--estreme—-physieal
eopditions--inetakiony--poor - roads- -and--poad - conditions--and
other-unforeseen-emergeneies-thakt-midhb-ariser

43y (3) An emergency authorization of employment is
valid for enly one year. imn-the-distyict-for-each-pergen-for
whieh-te-is-gqrankted: -

AUTH: Sec. 20-4-102 MCA

IMP: Sec. 20-4-111 MCA

3. The board is proposing this amendment to update and
clarify the wording of the rule.

10.57.211 TEST FOR CERTIFICATION (1) Effective July
1, 1986, all new applicants for initial class 1, 2 or 3, er
8 certification must provide evidence of havina completed
the national teacher examination core battery with a minimum
score established by the board. Exception: teachers
currently holding a class 2 standard certificate will not be
required to take the test to qualify for a class 1
certificate if they obtain the class 1 certificate before
October 1, 1991.

(2) and (3) remain the same.

AUTH: Sec. 20-2-121(1)

IMP: Sec. 20-4-102(1) and (3)

4. The board is proposing this amendment in an attempt
to alleviate hardships to school districts caused by the
test dates for teachers coming from out-of-state.

5. Interested persons may present their data, views or
arguments either orally or in writing to Bill Thomas.
Chairperson of the Board of Public Education, 33 South Last
Chance Gulch, Helena, Montana 59620, no later than June 14,
1990,

6. Bill Thomas, Chairperson, and Claudette Morton.
Executive Secretary to the Board of Public Education. 33
South Last Chance Gulch, Helena, Montana, have been
designated to preside over and conduct the hearing.
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g O

BILL THOMAS, CHAIRPERSON
BOARD OF PUBLIC EDUCATION

BY:

Certified to the Secretary of State May 7, 1990.
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BEFORE THE MONTANA FISH AND GAME COMMISSION

In the Matter of the Proposed )
Amendment of Rules Restricting )
Public Access and Fishing near ) NOTICE OF PUBLIC HEARING
Montana Power Company Dams and )
amending 12.6.801 )

TO: All interested persons

1. On June 19, 1990, at 7:00 o'clock p.m. a public hearing
will be held at the International Fly Fishing Center, Rainbow
Room, West Yellowstone, Montana.

2. The proposed rule amendment would close areas of Hebgen
Dam to boating, sailling, floating and swimming,

3. A previous notice proposing to restrict public access
and fishing near Montana Power Company Dams was published as
Notice No, 12-2-176 in MAR 1990, Issue No 5 at page 449. 'This
notice serves to add Hebgen Dam to RULE I USE RESTRICTIONS AT
MONTANA POWER COMPANY DAMS.

3. The rule as proposed to be amended provides as follows:

RULE I USE RESTRICTIONS AT MONTANA POWER COMPANY DAMS

{1} Remains the same,

{a) through Hauser remain the same.

Hebgen: 100 feet above the dam and 100 feet
below the outlet works

Holter through (b)(i) remain the same.

AUTH: Sections 87-1-301 and 87-1-303, MCA

IMP: Section 87-1-303, MCA

5. Rationale and reason for proposed rule: Montana Power
Company has identified public safety hazards near this dam
necessitating the restrictions. Hebgen Dam was not included in
the first proposal because the hearing was not set until much
later, thereby causing none of the restrictions to be effective
until a later date,

6. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to Erv
Rent, Administrator, Enforcement Division, Department of Fish,
Wildlife and Parks, 1420 East Sixth, Helena, Montana, 59620, no
later than June 22, 1990.

7. Bud Hubbard has been designated to preside over and

conduct the hearing,
K. %. Cool, Secretary ;

Montana Fish and Game
Commission

Certified to the Secretary of State May 7 , 1990,
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption of ) NOTICE OF DATE CHANGE OF
rules I through X relating to ) PUBLIC HEARING FOR
procedures and criteria regarding ) ADOPTION OF NEW RULES
the wastewater treatment works )
revolving fund )

(Water Quality)

To: All Interested Persons

Oon June 22, 1990, at 9:00 am, the Board will hold a
public hearing in Room C209 of the Cogswell Bulilding, 1400 Broad-
way, Helena, Montana, to consider the adoption of the above-
captioned rules. This hearing was previously scheduled for the
Board's meeting on June 8, 1990 and has been rescheduled to June
22, 1990 at the request of the Chairman of the Board.

2. The proposed rules would implement the Wastewater
Treatment Revolving Fund Act.

2. The rules, as proposed, appear in the Montana Admini-
strative Register, 1990 Issue No. 8, dated April 26, 1990, pages
799-804.

3. Interested persons may subwit their data, views, or
arguments concerning the proposed rules, either orally or in
writing, at the hearing. Written data, views, or arguments may
also be submitted to Scott Anderson, Department of Health and
Environmental Sciences, Cogswell Building, cCapitol Station,
Helena, Montana 59620, no later than June 22, 1990.

HOWARD TOOLE, Chairman
BOARD OF HEALTH AND
ENTAL SCIENCES

Certified to the Secretary of State _May 7, 1990 .
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF DATE CHANGE
rules 16.8.921, 16.8,925, 16.8.927,) OF PUBLIC HEARING FOR
16.8.928, 16.8.941 ) AMENDMENT OF RULES

(Air Quality Bureau)
To: All Interested Persons

1. on June 22, 1990, at 9:30 am, the Board will hold a
publie¢ hearing in Room €209 of the Cogswell Building, 1400
Broadway, Helena, Montana, to consider the amendment of the
above-captioned rules. This hearing was previously scheduled for
the Board's meeting on June 8, 1990 and has been rescheduled to
June 22, 1990 at the reguest of the Chairman of the Board.

2, The proposed amendments would require the department
to enforce recently promulgated federal requirements involving
new major stationary sources of air pollution which are planning
to locate in any portion of Montana which is attaining the
national ambient air quality standards. The proposed facility
will be reguired to demonstrate that emissions of nitrogen
dioxide from the facility, in conjunction with other affected
facilitied, will not degrade ambient air gquality beyond specific
ambient air quality increments. The proposed rules will preclude
the department from issuing a permit unless such a demonstration
is made.

3. The rules, as proposed to be amended, appear in the
Montana Administrative Register, 1990 Issue No. 8, dated April
26, 1990, pages 805-808.

4. Interested persons may submit their data, views, or
arguments concerning the proposed amendments, either orally or
in writing, at the hearing. Written data, views, or arguments
may also be submitted to Jeff Chaffee, Department of Health and
Environmental Sciences, Cogswell Building, Capitol sStation,
Helena, Montana 59620, no later than June 22, 1990.

HOWARD TOOLE, Chairman
BOARD OF HEALTH AND
ENTAL SCIENC

Certified to the Secretary of State May 7..1990 .
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
FOR ADOPTION OF

In the matter of the adoption )
of rules I through XI )
concerning eligibility for ) NEW RULES FOR THE
the handicapped children's ) HANDICAPPED CHILDREN'S
program, payment for ) SERVICES PROGRAM
services, covered conditions, )
record-keeping, application )
procedure, advisory committee )
and fair hearings )
(Handicapped Children's
Services Program)

To: All Interested Persons

1. on June 6, 1990, at 1:30 p.m., in Room C307 of the
Cogswell Building, 1400 Broadway, Helena, Montana, the Depart-
ment of Health and Environmental Sciences will hold a public
hearing to consider the adoption of the above-captioned rules
establishing, for the Handicapped Children's Services progranm,
the eligibility requirements for both clients and providers,
procedures for payment for services to clients as well as the
methods for determination of the amounts providers will be
paid, covered conditions, application procedure, conditions for
obtaining a fair hearing before the department, and HCS record-
keeping requirements.

2. The proposed rules do not replace any rules currently
found in the Administrative Rules of Montana.

3. The rules, as proposed, appear as follows:

RULE I PURPQSE OF RULES (1) The purpose of the handi-
capped children's services program is to develop, extend, and
improve services for locating, evaluating, and treating chil-
dren who are physically handicapped or are suffering from phys-
ical conditions which might lead to handicapping.

AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50-1-202, MCA

RULE_JI GENERAL REOQUIREMENTS FOR HCS ASSISTANCE (1) In
order to receive HCS financial assistance for a particular
service, an HCS applicant must meet the eligibility require-
ments of RULE IV, the service in question must be one of the
covered services cited in RULE V, and the service provider must
meet the standards of RULE VI.

AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50-1-202, MCA

L DEFINITION (1) VUnless otherwise indicated,

the following definitions apply throughout this subchapter:
(a) "aAdvisory committee” means a committee of represen-
tative medical providers and consumers appointed by the depart-
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ment director to advise the department on HCS program opera-
tion.

(b) "Applicant" means a person who has applied for bene-
fits from HCS.

(c) "Benefits" means payment by HCS for authorized medi-
cal, corrective, or surgical treatment, including evaluation
and transport.

(d) "child" means an individual who is under 21 years of
age.

(e) "Client" means an HCS applicant who has been approved
by HCS for HCS benefits.

(f) "Clinic" means a place where health care providers
with specialties appropriate to treating handicapped children
come together to evaluate children with a specific handicap.

(g) “"Evaluation" means the medical examination and test-
ing needed to determine the cause and possible treatment for a
suspected or known handicapping condition.

(h) "Family" means a group of related or non-related
individuals who are living together as a single economic unit.

(1) "HCS" means the handicapped children's services pro-
gram of the department, authorized by section 50-1-202, MCA.

(J) “"Handicap™ means any physical defect or characteris-
tic, congenital or acquired, which prevents or restricts normal
growth or capacity for activity.

(k) ""High-risk pregnant woman" means a woman who has one
or more fetuses in utero and who is subject to circumstances
that increase the likelihood of premature deljvery, congenital
malformations, fetal death, or other potentially handicapping
conditions.

(1) "ICD-9-CM"™ means the World Health Organization's
International Classification of Diseases, Clinical Modifica-
tion, 9th Revision.

(m) "Initial diagnosie and evaluation" means taking a
medical history and performing a physical examination, medical
procedures, laboratory tests, hearing tests, or other proce-
dures deemed necessary for the diagnosis of a condition for the
purpose of establishing HCS eligibility.

(n) "Medical director"™ means a physician licensed by the
state of Montana who serves as an advisor to HCS.

(o) "“Poverty income guidelines" means the poverty income
guidelines revised annually pursuant to the Omnibus Reconcilia-
tion Act of 1981 and published in the federal register by the
U.S8. department of health and human services.

(p) "Program" means the handicapped children's services
program of the department authorized by section 50-1-202, MCA.

(g} "Provider" means a supplier of medical care or ser-
vices, a medical appliance, drugs, or prescribed infant for-
mula.

(r) "SSI" means the supplemental security income program
administered by the state department of social and rehabilita-
tion services,

(s) "Third party" means a public or private agency which
is or may be liable to pay all or part of the medical costs of
an applicant or client, including, but not limited to, private
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ingurance, CHAMPUS, medicaid, medicare, and trust funds avail-
able to the applicant or client for medical care.

(t) "Treatment® means medical, corrective, and/or surgi-
cal intervention to alleviate a handicapping condition.
AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50-1-202, MCA

RULE ]V _ APPLICANT ELIGIBILITY (1) With the exception
noted in (7) below, an applicant, to be eligible for HCS bene-
fits, must be:

(a) either a high-risk pregnant woman or a child with
either a handicapping physical deformity that can be substan-
tially improved or corrected with surgery or a medical condi-
tion/disease which can be either cured, improved, or definitely
stabilized with medical treatment; a child must also either:

(1) be under 18 years of age; or

(ii) if older, have a handicap for which a delay in treat-
ment ie necessary (e.g. cleft palate repair), prior treatment
for which began before s/he was 18 and was paid for by HCS;

(b} a resident of the state of Montana;

(c} a member of a family whose income during the 90-day
period [or, if self-employed, during the year] prior to the
date of application, less any out-of-pocket expenses for health
ingurance during that period, is at or less than 185% of the
federal poverty income guidelines; and

(d) either ineligible for medicaid or SSI bhenefits, or,
if eligible, in need of treatment that is not covered by medi-
caid or SsSI but is covered by HCS.

(2) Eligibility for program benefits will be determined
on an annual basis after a person desiring HCS assistance sub-
mits an application to the department.

(3) Eligibility, once determined, is valid for one year
after the date the application is signed by the applicant or
his/her parent or legal guardian, if a minor, or earlier on the
date of his/her birthday if s/he becomes ineligible during the
year due to the circumstances cited in (1) (a) above.

(4) A new application for a subsequent year must be sub-
mitted to the department in order for the department to deter-
mine if eligibility is to continue and must be completed and
approved before any HCS benefits in a subsequent year may be
provided.

(5) Financial eligibility 1limits will be established
annually after consultation with the advisory committee.

(6) (a) Income includes the following:

(1) monetary compensation for services, including gross
income from wages, salary, gratuities, commissions, and fees;

(i1) net income from farm and non-farm self-employment;

(iii) soclial security benefits;

(iv) dividends or interest on savings or bonds, income
from estates or trusts, and net rental income;

(v) public assistance or welfare payments;

(vi) government civilian employee or military retire-
ment, pension, or veteran's payments;

(vii) unemployment compensation;

(viii) private pensions or annuities;
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(ix) alimony and/or child support payments;

(x) regular cash contributions from persons not living
in the household;

(xi) worker s' compensation payments and disability bene-
fits;

(xii) net royalties;

(xiii) atrike benefits;

(xiv) payments from the bureau of Indian affairs; and

(xv) other cash income, including, but not limited to,
cash amounts received or withdrawn from any source, including
savings, investments, proceeds from the sale of property, cash
gifts, prizes and awards, inheritances, income tax refunds, and
other resources which are readily available to the family.

(b) Income does not include student financial assistance
received from any program funded in whole or in part under
Title IV of the Higher Education Act of 1965 or payments re-
ceived under the Job Training Partnership Act ([P.L. 97-300,
Sec. 142(b), 29 U.8.C. 1552(b)].

(7) The above financial eligibility limits do not apply
to a child who has or is suspected of having a condition cov-
ered by HCS and wishes to attend a clinic that is specifically
for that condition and that is funded entirelv by HCS.

(8) Effective July 1, 1990, the department hereby adopts
and incorporates by reference the 1990 federal poverty income
guidelines published by the U.S. department of health and human
services in the February 16, 1990, federal register [55 FR
5664). Copies of the federal poverty income guidelines may be
obtained from the Family/Maternal and Child Health Services
Bureau, HCS Program, Department of Health and Environmental
Sciences, Cogswell Building, Capitol Station, Helena, Montana
59620 {phone: (406)444-4740).

AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50-1-202, MCA

RULE V__HCS SERVICES (1) To the extent HCS funding al-
lows and up to a maximum of $12,000 per state fiscal year (un-
less the HCS medical director grants a waiver), HCS will pay
for the cost of providing the following to an eligible client,
subject to the exclusions set out in (2) below and the payment
limits set out in RULE VII:

(a) transport of a high-risk pregnant woman to a hogpital
for delivery of her baby;

(b) emergency medical transport of a high-risk newborn
under six weeks of age from one hospital to another;

(c) transport to a hospital of a child six weeks or more
of age for emergency medical treatment of a life-threatening
condition otherwise covered by HCS;

(d) treatment for cystic fibrosis;

(e) an initial evaluation and diagnosis to determine if a
condition is HCS-eligible and the applicant is financially
eligible;

(f) treatment of a handicapping physical deformity that
can be substantially improved or corrected surgically;

(g) treatment of a handicapping condition/disease that
can be either cured, improved, or definitely stabilized with
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medical treatment;

(h) infant formula or low phenylalanine dietary supple-
ment food that is prescribed by a physician.

(2) Excluded from HCS benefits are:

(a) conditions which are usually non-remediable with no
potential for long-term habilitation;

(b) behavioral, emotional, and learning disabilities and
developmental delays; primary psychiatric diseases covered by
numbers 290 through 319 in ICD-9-CM; blood dyscrasias; growth
disorders; acute care for injuries and illnesses; and catastro-
phic diseases, including neoplasms and other cancers.

(c) all appliances, with the exception of orthopedic
braces and those appliances required for the correction of an
orthodontic condition that affects an otherwise HCS-covered
condition, such as that caused by the presence of a cleft pal-
ate or another syndrome-caused craniofacial anomaly;

(d) diseases associated with prematurity;

(e) medicaid and/or SSI-eligible services, if the client
is receiving medicaid and/or SSI benefits;

(£) any expenses of travel for medical care, with the
exception of the emergency medical transports described in
subsection (1) (a), (b), and (c) above;

(3) The department hereby adopts and incorporates by
reference the World Health Organization's International Classi-~
fication of Diseases, Clinical Modification, 9th Revision (ICD-
9-CM), which systematically classifies and assigns code to
diseases and medical conditions for use by medical profes-
sionals. Coples of ICD-9-CM may be obtained from ICD-9-CM,
P.0. Box 971, Ann Arbor, Michigan 48106. A volume is also
available for examination at the Family/Maternal and child
Health Bureau, HCS Program, Department of Health and Environ-
mental Sciences, Cogswell Building, cCapitol Station, Helena,
Montana 59620 [phone: 444-4740).

AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50~1-202, MCA

\'5 HCS PRO E u (1) In order to re-
ceive HCS payment for his/her services to an HCS client, a
provider must meet whichever of the following requirements are
applicable to him/her:

(a) A physician or surgeon must:

(1) be either currently licensed by the State of Montana
pursuant to Title 37, chapter 3, MCA, to practice medicine as
defined by state law if a Montana resident, or currently 1i-
censed to practice medicine in the state in which s/he resides;

(ii) be board-eligible or board-certified in the special-
ty for the condition being treated or working in cooperation
with a physician who is;

(iii) provide the department, upon request by the depart-
ment., with adequate documentation of credentials needed to
prove program eligibility on a form provided by the department.

(b) An orthodontist must be currently licensed as a den-
tist in the state of Montana or the state in which she or he
resides, have completed two years of graduate or post-graduate
orthodonti¢ training recognized by the council of dental educa-
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tion of the American dental association, and 1limit his/her
practice to the area of orthodontics.

(c) A pediatric dentist may treat children under the age
of ten for orthodontia and must:

(1) be currently licensed as a dentist by the state of
Montana or the state in which s/he resides; and

(ii) have completed a minimum of two academic years of a
graduate or post-graduate pediatric dentistry program accredi-
ted by the council on dental accreditation of the American
dental association.

(d) A hospital must be accredited by the Joint Commission
of Accreditation of Healthcare Organizations and be currently
licensed and certified by the department, if in-state, or by
the state in which it is located, if out-of-state.

(e) Any provider other than those listed in (a) through
(d) above must:

(i) be certified and/or licensed by the appropriate Mon-
tana authority, or if Montana has no certification or licensure
requirements for the provider, be certified by a nationally
recognized professional organization in their area of exper-
tise; and

(ii) shall provide services as ordered or prescribed by
the attending physiecian.

(£) A provider must immediately supply HCS with reports
requested by the latter in order to permit effective evaluation
of payment claims.

(2) A provider, in order to be eligible to receive HCS
payment for his/her services to an HCS client, must refrain
from seeking additional payment from the client or those finan-
cially responsible for the client for services for which HCS
provides reimbursement.

AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50-1-202, MCA

RULE VII PAYMFNT LIMITS AND REQUIREMENTS (1) DHES will
be responsible for paying for HCS-eligible services for an HCS
client only:

(a) 1if HCS has sufficient federal HCS funds left to pay
for the services;

(b) up to a maximum of $12,000 per year, unless the HCS
medical director approves a waiver;

(¢) if a third party is responsible for all or part of
the medica) bills and the provider bills the client directly,
if the client submits the claim in turn to the third party
within six weeks after receiving the bill from the provider;

(d) after all third parties, if any, have paid the provi-
der, in which case HCS pays any balance remaining, within HCS
limits for the services in question.

(2) HCS will not reimburse clients for medical expenses;
rather, it will pay directly to the provider for services ren-
dered.

(3) HCS will pay eligible providers only:

(a) after all third-party carriers have paid or denied
payment on HCS-authorized care; and

(b) after HCS receives documentation that the service has
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already been provided, including a completed authorization form
obtained from the department.

(4) A provider, family, or individual who erroneously or
improperly is paid by HCS must promptly refund that payment to
HCS.

(5) If a provider provides HCS-eligible services to an
HCS client and accepts the HCS-approved level of payment for
those services from HCS and/or an insurance company, the provi-
der must refrain from seeking additional payment from the HCS
client or his/her family.

(6) HCS will pay up to the following limits for orthodon-
tics:

(a) initial exam $20
(b) records (per phase) 160
(c) phase 1 orthodontices (expansion 450
monthly phase I 55
(d) phase II partial banding 450
monthly phase II 55
(e) phase III full banding 750
monthly phase III 55
(£) retainer repair or replacement 115
(g) maintenance visit 35 (maximum
$105/yr.)
(h) speclialty treatment by report, 90%

(7) For his/her services to an HCS client, a physician
will be paid the amount calculated by using the CPT-4 codes
published by the American Medical Association (Physician's
Current Procedures Terminology, AMA, 4th edition) together with
the relative value scales (RVS) for those codes as stated in
the Montana medical association's RV5 (or, if Montana has no
code for the particular procedure, the RVS used by Colorado,
California, or any other state that has such a code), multi-
plied times the following conversion factors, whichever is
relevant:

(a) medical services (90000-99199) $1.85
(b) surgical services (10000-69999) 79.00
(c) radiology services (70000-79999) 8.50
(d) laboratory services (80000-89399) .70

(e) anesthesia services (90000 series,
10000-69999, 70000 series
with modifier of -30) 30.00

(8) Hospitals and surgicenters will be paid 90% of the
actual submitted charge on the date of occurrence for in-
patient and out-patient services.

(9) Dentists will be paid only for dental extractions
related to active or anticipated orthodontia treatment, at the
rate of $22 per unit (as rounded up to the nearest whole unit)
identified in the American Dental Association's Code on Dental
Procedures and Nomenclature.

(10) In addition to the above, HCS will pay:

(a) either the actual charge for drugs and other pre-
scribed materials, or the price, plus $4 dispensing fee, cited
in the Annual Pharmacists' Reference 1989 Redbook, whichever is
less;
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(b) 90% of the cost of orthotics and prosthetic devices
(orthopedic only);

(c) for physical therapy at the rate of $1.85 multiplied
times the relevant unit found in the 90000 series identified in
(7) (a) above.

(d) for ambulance services at the rates established by
the department's improved pregnancy outcome project, as revised
November 1987, with the exception of ancillary services, which
will be paid at 90% of the charge; and

(e) 100% of the cost of infant formula or low phenylala-
nine dietary supplement food that is prescribed by a physician.

(11) The services provided at a clinic funded entirely by
HCS must be provided free of charge, regardless of income.

(12) An individual utilizing a clinic supported in part
by HCS may not be billed for the clinic operating expenses
funded by HCS, but may be billed by the clinic for services
provided that HCS does not pay for.

(13) The department hereby adopts and incorporates by
reference the Physicians' Current Procedures Terminology, pub-
lished by the American Medical Association, 4th editien, which
assigns value units to the various medical procedures; the
relative value scales adopted by the Montana Medical Associa-
tion, Colorado, and cCalifornia, which assign value units to
medical procedures; the American Dental Association's Code on
Dental Procedures and Nomenclature, which assigns units of
value to the various dental procedures; the Annual Pharmacist's
Reference 1989 Redbook, which suggests prices for drugs; the
rates for ambulance services set by the department's improved
pregnancy outcome project, as revised November 1987, Anyone
wishing to examine any of the above references may do =0 by
contacting the department's HCS Program, Cogswell Building,
Capitel Station, Helena, Montana 59620 [phone: 444-4740].
AUTHORITY: 50~1-202, MCA; IMPLEMENTING: 50-1-202, MCA

RULE VIII APPLICATION PROCEDURE (1) A person who de-
sires HCS benefits must submit a completed application, along
with documentary evidence required by the department, to the
department on a form it prescribes.

(2) If the department notifies the applicant that the
application is incomplete and is not provided with the re-
gquested information within four weeks after the date the ap-
plicant was notified of the deficiency, the application will be
considered inactive.

(3) 1If the application is denied, the department will
send the applicant a notice of denial stating the reasons for
denial and explaining how a fair hearing may be obtained pur-
suant to RULE IX.

(4) If the applicant is found eligible for HCS benefijts,
the department will send the applicant a notice of that fact
that also specifies which condition(s) are eligible for HCS
assistance.

AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50-1-202, MCA

RU. I FAIR HEARING QOCE E (1) An applicant who has
9-5/17/90 MAR Notice No. 16-2-365



~889-

been denied participation in HCS, a provider who has been de-
nied reimbursement for HCS-eligible services, or anyone who is
otherwise adversely affected by an action taken by HCS may have
a fair hearing before the department director by requesting
such a hearing within 60 days after notice of the adverse
action in question has been placed in the mail or otherwise
communicated to the aggrieved party.

(2) A request for a hearing, in order to be effective,
must be in writing and postmarked at least by the 60th day
after notice of the adverse action referred to in (1) above was
given,

(3) 1f the department receives a request for a fair hear-
ing, it will hold the hearing within 30 days after the date the
request is received unless both the requestor and the depart-
ment agree to a later date.

(4) The department will send a hearing requestor written
notice of the date, time, and place of the hearing.

(S) A fair hearing will be conducted in accordance with
the procedures prescribed for informal proceedings in section
2-4-604, MCA.

(6) The decision by the department's director after a
fair hearing is final.

AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50~1-202, MCA

G 0 (1) HCS shall retain records of
HCS services provided for a client for a period of five years
from the date on which the last service was provided unless the
records are required for litigation or audit before the five
years are up, in which case they must be retained until the
litigation or audit is completed or until the end of the regu-
lar five-year period, whichever is later.

(2) Prior to destroying records over five years old, HCS
shall advertise the availability of the records to the program
clients or their legal guardians by publishing a notice in
Montana's major newspapers once per week for three consecutive
weeks,

(3) Records remaining unclaimed for three months after
the public notice described in (2) above is completed will be
destroyed after the department receives the approval of the
state records committee required by 2-6-212, MCA,.

AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50-1-202, MCA

R VIS0 COMM (1) The HCS advisory commit-
tee:

(a) will review the administration of the program and
provide consultations and recommendations concerning program
operations;

{(b) will have a minimum of six members and be composed of
health care providers representing those specialties most often
needed by HCS, as well as consumers of HCS benefits, including
one each of the following: physician, orthodontist, hospital
administrator, public health nurse, and parent of an HCS-eligi-
ble chilg;

(c) members will be appointed by the department's direc-
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tor for three-year terns;

(d) will meet at least once per year; and

{e) will advise the department concerning the financial
eligibility limits for HCS beneficiaries.
AUTHORITY: 50-1-202, MCA; IMPLEMENTING: 50-1-202, MCA

4. The rules proposed to be adopted are necessary to
implement section 50-1-202(13), MCA, which requires the depart-
ment to adopt rules establishing standards for the department's
program providing services to handicapped children.

5. Interested persons may submit their data, views, or
arguments concerning the proposed rules, either orally or in
writing, at the hearing. Written data, views, or arguments may
also be submitted to Thomas Ellerhoff, Department of Health and
Environmental Sciences, Cogswell Building, Capitol Station,
Helena, Montana 59620, but, to be considered, must be received
by the department no later than June 14, 1990.

6. Thomas Ellerhoff, at the above address, has been des-
ignated to preside over and conduct the hearing.

Certified to the Secretary of State ___ _May 7, 1990 .
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTARNA

NOTICE OF PROPOSED
AMENDMENT OF RULES

In the matter of the amend- )
ment of rules 16.32.308 and )
16.32.328 concerning reten- )
tion of medical records by )
health care facilities ) (Health Care Facilities)

NO PUBLIC HEARING CONTEMPLATED
To: All Interested Persons

1. On June 16, 1990, the department proposes to amend the
above-listed rules, found at pages 16-1481 and 16-1487 of the
Administrative Rules of Montana.

2. The rules proposed to be amended provide as follows
(matter to be stricken is interlined, and new material is un-
derlined):

FO! HEA CAR
-] (1)-(2) Remain the same.
(3) A mpedical record may be microfilmed or preserved via
of
:gggzd if the health care facility has the equipment to repro-
duce records on the premises.
(4) Remains the same.
AUTHORITY: %0-5-103, 50-5-404, MCA;
IMPLEMENTING: $0-5-103, 50-5-106, 50-5-204, 50-5-404, MCA

AL~-MEDICA
Medical records shall comply with the following re-
quirements:

(1) A patient's entire medical record;—in-either—origi-

must be maintained, in_ either jts

o] for not less

than 10 years following the date of a patient's discharqe or
death, or, in the case of

, tor not less than 10 years following the date ghg

patient either attains—wetainment—of the age of majority or
dies

(2)-(6) Remain the same.
AUTHORITY: 50-5-103, 50-5-404, MCA;
IMPLEMENTING: 50-5-103, 50-5-106, 50-5-404, MCA

3. The proposed amendments are needed to allow health
care facilities, inecluding hospitals, to utilize advances in
electronic storage of records, rather than to limit them to
microfilming; also, ARM 16.32.328 required amending to clarity
what record retention limit applied if an underage patient died
before age 18.
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4, Interested persons may submit their data, views, or
arguments concerning the proposed amendments, in writing, to
Thomas Ellerhoff, Cogswell Building, cCapitol Station, Helena,
Montana 59620, no later than June 14, 1990.

5, If a person who is directly affected by the proposed
amendments wishes to express his or her data, views, or argu-
ments orally or in writing at a public hearing, such person
must make written request for a hearing and submit this request
along with any comments to Thomas Ellerhoff, Cogswell Build-
ing, Capitol Station, Helena, Montana 59620, no later than
June 14, 1990.

6. If the department receives requests for a public
hearing on the proposed amendments from either 10% or 25,
whichever is less, of those persong who are directly affected
by the proposed amendments, from the administrative code com-
mittee of the legislature, from a governmental agency or sub-
division, or from an association having no fewer than 25 mem-
bers who will be directly affected, a public hearing will be
held at a later date. The department has determined that the
number representing 10% of the class of potentially affected
persons will be over 25. Notice of the hearing will be pub-
lished in the Montana Administrative Register.

pd
DONALD E. PIZZINI,

Certified to the Secretary of State __May 7, 1990 .
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STATE OF MONTANA

DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
In the matter of proposed new ) NOTICE OF PUBLIC HEARING
rule to reject or modify ) ON PROPOSED ADOPTION OF
permit applications for con- ) NEW RULE TO REJECT OR
sumptive uses and to condition ) MODIFY APPLICATIONS IR
permits for nonconsumptive ) WALKER CREEK BASIN
usee in Walker Creek Basin )

To All Interested Persons:

1. On June 26, 1990, at 7:00 P.M., a Public Hearing will
be held at St. Charles Parish Hall, 230 Baker Ave. in
Whitefish, Montana to consider the adoption of a new rule to
reject permit applications in Walker Creek Basin.

2. The definitions set out in ARM 36.12.1010, except
36.12.1010(4), apply to the following proposed new rule:

" (1) Walker Creek
Basin means the Walker Creek drainage area, located in
hydrologic Basin 76LJ, a tributary of the Whitefish River in
Flathead County, Montana. The entire Walker Creek drainage,
from its headwaters in Section 10 of Township 31 North, Range
21 West, MPM to its confluence with the Whitefish River in
Section 8 of Township 30 North, Range 21 West, MPM including
all unnamed tributaries is contained in the closure area.

(2) The department shall reject consumptive use
applications for surface water permits within the Walker Creek
Basin for any development, including infiltration galleries
within 50 feet of Walker Creek or any of its tributaries,
requesting to appropriate water or use water during the period
July 1 through March 31.

(3) Permits for nonconsumptive uses during the closure
period shall be modified or conditioned such that there will
be no decrease in the source of supply, no disruption in the
stream conditions below the point of return, and no adverse
affect to prior appropriators within the reach of gtream
between the point of diversion and the point of return. Any
permit for a nonconsumptive use shall include at a minimum the
following conditions:

(a) All nonconsumptive water uses shall be constructed
such that the inflow and outflow can be measured.

(b) One set of inflow and outflow measurements shall be
taken during both July and August in the first full year of
operation. The permittee shall keep a written record of the
flow rate, method of measurement, place of measurement, and
date of measurement, and shall submit said records by November
30th to the Water Rights Bureau Field Office, P.0. Box 860,
Kalispell, MT 59903.

(¢} All ponds or other storage facilities shall be filled
during spring runoff or before June lst of each year, which
ever occurs first,
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{d) All ponds or other storage facilities shall be
designed according to U.S. Soil Conservation Service
specifications or designed by a registered engineer to
minimize seepage.

{e) All nonconsumptive water uses which do not utilize
the natural stream channel shall be constructed such that
water is conveyed to the use and returned to the stream by
pipe to minimize loss due to seepage.

(4) The applicant for a nonconsumptive use shall prove by
substantial credible evidence the applicant's ability to meet
the conditions imposed by (3) above.

(5) Permit applications which would utilize an offstream
storage facility to impound water outside the closure period
of July 1 through March 31, and which is of sufficient size to
store adequate water for use during the closure period, is
exempt from these rules. All applications for provisional
permit for completed stockwater pit or reservoir (form 605)
will be rejected.

(6) These rules apply to all surface water within the
Walker Creek Basin.

(7) The department will make periodic inspections to
determine compliance with these rules and conditions.

(8) Emergency appropriations of water as defined in ARM
36.12.101(6) and 36.12.105 shall be exeimpt from these rules.

(9) These rules apply only to applications received by
the department after the date of adoption of these rules.

(10) The department may, if it determines changed
circumstances justify it, reopen the basin to additional
appropriations and amend these rules accordingly after public
notice and hearing."

AUTH: 85-2-112 and 85-2-319, MCA; IMP: 85-2-319, MCA

3. The rationale for Rule I is that unappropriated water
may only exist in Walker Creek basin during extremely high
stream flow events. On May 2, 1989, a petition was filed
according to § 85-2-319, MCA, with the Department of Natural
Resources and Conservation. The petition was signed by eight
water uses on Walker Creek requesting the Department to closse
the basin to all new consumptive appropriations of water. The
petitioners state that the creek's low to nonexistent water
volume during summer and winter causes hardships on prior
appropriators. When the creek is low, it is hard for the
cattle to find water or to get access to small pools in the
dry creek bed. They claim subdivisions continue to appear in
the upper basin and new landowners are using creek water and
causing adverse affect to the existing water users. The
department in response to the petition for basin closure made
a water availability study. The department's study showed a
water shortage during the period of July 1 through March 31.
As a result of this study the department is proposing to
reject water use permit applications for certain uses of water
from July ! through March 31, This rule is intended to assist
in preserving existing stream flows for senior appropriators.
Since unappropriated waters exist so infrequently in the
source of supply from July 1 through March 31, any further
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uges during that time will adversely affect prior
appropriators. This rule sets out the period for closure, the
class of applications affected and the type of appropriations
that are exempt from the rule. This rule also allows the
department in its discretion to reopen the basin to additional
appropriations if changed circumstances justify it. Reopening
of the basin would necessitate amending these rules after
public notice and hearing.

4. Interested parties may present their data, views or
arguments in writing or orally at the hearing. Written data,
comments or arguments in support of or in opposition to the
adoption must be submitted to the Department of Natural
Resources and Conservation, Water Rights Bureau, P.O, Box 860,
Kalispell, MT 59903 no later than

5. Questions concerning the proposed adoption or requests
for a copy of the Walker Creek Basin map of the affected area
or water availability study should be directed to the
Department of Natural Resources and Conservation at the above
Ralispell address, or call 752-2288. In Helena, Montana, call
444-6610.

6. Keith Kerbel has been designated to preside over and
conduct the hearing.

Degartment of Natiiral Resourcgs
and Conservation

CERTIFIED to the Secretary of State, May 7, 1990.
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STATE OF MONTANA
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
BEFORE THE BOARD OF WATER WELL CONTRACTORS

NOTICE OF PUBLIC HEARING ON
THE PROPOSED ADOPTION OF

A NEW RULE CONCERNING
REQUIRED TRAINING

In the matter of the proposed
adoption of a new rule con-
cerning mandatory training

e e e

TO: ALL INTERESTED PERSONS:

1. On June 15, 1990, at 9:30 a.m., a public hearing
will be held in the Glacier Room of the Department of Natural
Resources and Conservation Building, 1520 East Sixth Avenue,
Helena, Montana, to consider the proposed adoption of a new
rule concerning mandatory training for license renewal.

2. The proposed rule will read as follows:

“I. REOUIRED TRAINING (1) Licensees shall obtain a
minimum of 4 hours of board approved training prior to license
renewal each July. This requirement will be effective
starting with the renewal year of July 1, 1991,

(2) The training may include, but is not limited to,
national water well association, Montana water well drillers
asgociation, board sponsored workshops, or other board
approved training, relating to the specific area of licensure.

(3) The training must have prior board approval to count
towards the training requirement. A course outline must be
submitted, along with the instructor's name(s), length of the
training, and an explanation of how it relates to the area of
licensure.

(4) Credit may be requested for training classes that a
licensee has completed without prior board approval, provided
the licensee can supply verification of actual attendance, a
course outline, and an explanation as to why prior approval
was not obtained. These courses will be approved on a case by
case basis.

(5) A new licensee will not be required to obtain the
training until the second renewal year following issuance of
his license.

(6) Separate training is required for apprentices."

Auth: 37-43-202, MCA; Imp. 37-43-202 (6), (7), MCA.

3. The adoption of the mandatory training is proposed as
a method to keep licensees up-to-date on changes in the
drilling industry, in state and federal law and rules, and in
other areas that directly relate to the profession. The
adoption of mandatory training or continuing education for
licensees was requested by the Montana Water Well Drillers
Association. It was felt that with the many changes occurring
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in the industry, including the increase in the amount of
monitoring wells being drilled, as well as the diversification
which is occurring in some firms, the need for continual
training exists. The primary goal of the board is to protect
the public and the groundwater resource through reasonable
regulation of drillers, contractors and monitoring well
constructors. Ensuring that each licensee receives a minimal
amount of training each year is another method by which this
can be accomplished.

4. Interested parties may present their data, views,
and arguments, either orally or in writing, at the hearing.
Written, data, comments, or arguments may also be submitted to
the Board of Water Well Contractors, 1520 East Sixth Avenue,
Helena, Montana 59620 no later than June 14, 1990.

5, Fred Robinson, Attorney, Department of Natural
Resources and Conservation, Helena, will preside over and
conduct the hearing.

BOARD OF WATER WELL CONTRACTORS
WESLEY LINDSAY, CHAIRMAN

AND CONSERVATION

Certified to the Secretary of State, May 7, 1990.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.12.541 AND
46.12.542 PERTAINING TO
HEARING AID SERVICES

In the matter of the
amendment of Rules
46,12.541 and 46.12.542
pertaining to hearing aid
services

— St s

TO: All Interested Persons

1. on June 6, 1990, at 10:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to con-
sider the proposed amendment of Rules 46.12.541 and 46.12.542
pertaining to hearing aid services.

2. The rules as propesed to be amended provide as
follows:

6.12. G VICES

Subsections (1) through (3)(c) remain the same.

(1) for persons over 21 years of age, the audiological
examination. results show that there is an average pure tone
loss of at least forty (40) decibels
deeibels over the frequency at 1,000, 2,000, 3,000 and 4,000
hertz in the best ears, t

adults aged 2] vears or older for binaural hearxing ajds;
A W t ust be
t han 0 s
t (=) A (-] h t be
less thap 920db in both ears;
W a 2 st
an_interaura i s :

b th int word eec is-
¢crimipation sco ust have a d nce not ter than
twent ercent :

demonstrate u, ss in ing a naural hearing aid
for at t six m s}

(F) documented need to_understand speech with a high
level comprehension based on an_ educational or vocational

need.
Subsect@ons (3) (c) (ii) through (5) remain the same,.

. £ thirt :
he dat vie i de as _the date_ the
hearing aid i b dis er.
Hearin id i t e inv
fro manufa e a 00 ha in @. The

cost of repair shall not exceed $175.00 pe alenda ear for
each_hearing aid.

9-5/17/90 MAR Notice No. 46-2-601



-899-

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

46.12.542 HEARING AID SERVICES, REIMBURSEMENT
Subsections %1) through (1) (b) remain the same.
(]
Haoted—wiltl be—inereased—by—two—percent—(2%)——All—items—paid
by-repert—will—remsrin-at—the—rate—indicated:
(32) Medicaid payment for hearing aid purchase or rental
will cover only the following items in the amounts indicated:

List of Services Fee
Purchase of instrument ........ . Manufacturer's invoice plus
a dispensing fee of
for a monaural
(single) hearing aid and
§30000 for binaural

(two hearing aids, one for
each ear) hearing aids.

H 3 3 LR e

Hearing aid service & repair
(which includes a 6 month

WALTANtY) i ienienirnannesnannns $72-60—manimum-per—year—peyx
aid ice i lus
$10.00 hapdling fee

Hearing aid recasing .......... . $36-30marimun—per—year—per

etC.) sevriirierasaens Ceenaaea #4235 —meximum~per—year—per
aid vojic cost lus
$10.00 handling fee
Bone ossilator .......cievvennn.
aid voie cost lus
. ndlin e
Ear mold .......... e ea e e §16-15 voi o us
£10.00 hapdling fee
Hearing aid batteries ..... veess 53760 51.04 per cell

(43) The dispensing fee consists of the initial ordering, the
fitting, the orientation, the counseling, two return visits
for the services listed, and the insurance for loss or damages
covered under an extended one year warranty.
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AUTH: 53-6-113 MCA
IMP: 53-6~101 MCA

3. This rule is intended to clearly define coverage of
hearing aids under the Montana Medicaid program. This rule
clarifies the forty decibel loss requirement for adults and
establishes criteria for binaural hearing aids.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0. Box 4210, Helena, Montana 59604-4210, no later
than June 15, 1990.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.

Certified to the Secretary of State May 7 , 1990,

9-5/17/90 MAR Notice No. 46-2-601



-901~-

BEFORE THE DEPARTMENT QOF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF PUBLIC HEARING ON
amendment of Rule 46.12.,303 ) THE PROPOSED AMENDMENT OF
pertaining to medicaid )  RULE 46.12,303 PERTAINING TO
billing, reimbursement, ) MEDICAID BILLING, REIMBURSE-
claims processing and pay- ) MENT, CLAIMS PROCESSING AND
ment ) PAYMENT

TO: All Interested Persons

1. On June 8, 1990, at 11:00 a.m., a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of Rule 46.12.303 pertaining to medicaid
billing, reimbursement, claims processing and payment.

2. The rule as proposed to be amended provides as
follows:

.1 N NT C Q N
N (1) Providers shall submit glean claims to
medjcaid within :

(a) e ervice;

(b) the date retroactive eliqjbility was determined; or

(c) e t s i W ete ed

oses o ction:

» Claim" m an essge!
wit t . ad u o, [} actio
by th I v :

service d of gervice is
the date of discharge:

{c) the date of submissjon to the medicajd prouram is the
date the clajm is stamped "recejved" by the department or it's
designee;

(d) {*) . 4 vid, bt s it
bi o medi da £ i sion_ to
another third party ipsurer.

(a3) Claims must be submitted in accordance with this rule
to be valid.
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(#4) Except as provided in subsection (17)te} of this
rule, all medicaid claims submitted to the department are to be
submitted on a state claim form either:

(#a) personally signed by that provider; or

(+ih) personally signed by a person who has actual written
authority to bind and raepresent the provider for this purpose.
The department may require a provider to furnish this written
authorization.

(e5) All medicaid claims submitted to the department by
a hospital for services provided by a physician who is required
to relinquish fees to the hospital are to be submitted on a
state claim form with the personal signature of either:

(4a) the physician provider; or

(+#+b) a person who has actual written authority to bind
and represent the physician provider for this purpose. The
department may require a provider to furnish this written
authorization.

(46) The department may require a hospital provider to
obtain on the claim form the signature of a physician providing
services for which fees are relinquisheda to the hospital.

(e7) Electronic media claims may be submitted by a
provider who enters into an agreement with the department for
this purpose and who meets the department's requirements for
documentation, record retention and signature requirements.

(#8) Claims submitted for the professional component of
electrodiagnostic procedures which do not involve direct
personal care on the part of the physician and performed by
physicians on contract to the hospital may be submitted on state
approved claim forms signed by the person with authority to bind
the hospital under subsection (b) above.

(+4a) Electrodiagnostic procedures include echocardiology
studies, electroencephalography studies, electrocardiology
studies, evoked potential studies, holter monitors, telephonic
or teletrace checks and pulmonary function tests.

(+4ib) If, after review, the department determines that
claims for hospital-based physician services are not submitted
by a hospital provider in accordance with this subsection, the
department may require the hospital provider to obtain the
signature of the physician providing the service on the claim
form.

Original subsections (2) through (3)(a) remain the same in
text but are recategorized as subsections (9) through (10)(a).

(b) A provider may bill a recipient for services not

oV t o] i

Original subsections (3) (c) through (7)(b) remain the same
in text but are recategorized as subsectiong (10)(c) through
(14) (b) .

AUTH: Sec. 53-2-201 and 53-6-113 MCA
IMP: Sec. 53-6-101, 53-6-111 and 53-6-131 MCA
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3. The proposed amendment will extend the billing
deadline from 180 days to 12 months. However, the proposed
amendment will regquire that providers submit a "clean claim"
within the 12-month time line. The providers will be respon-
sible for submitting claims early and monitoring the claim to
be sure all necessary action has been taken within the 12-month
deadline. These changes are necessary to revise billing
procedures to clarify the respective responsibilities of the
department and providers, and to impose a deadline by which
clean claims must be submitted.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.O. Box 4210, Helena, Montana 59604-4210, no later
than June 18, 1990.

5. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and
conduct the hearing.

or, Soclial and Rehabilita-
Services

Certified to the Secretary of State May 7 , 1990.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULE 46.12.505 PERTAINING
TO DIAGNOSIS RELATED GROUPS
(DRGS)

In the matter of the
amendment of Rule
46.12.50% pertaining to
diagnosis related groups
(DRGs)

TO: All Interested Persons

1. on June 7, 1990, at 10:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to con-
sider the proposed amendment of Rule 46.12.505 pertaining to
diagnosis related groups (DRGs).

2. The rule as proposed to be amended provides as
follows:

. S N
Subsections (1) through (2)(b) remain the same.
(c) The department computes a Montana average base price

per case. This average budget neutral base price per case is

$3436-08 1,471,311 for fiscal year ending June 30, 1998 1991.
Subsections (2)(d) through (12) remain the same.

AUTH: Sec., 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

3. The medicaid prospective payment diagnostic related
group (DRG) system creates incentives for hospitals to contain
the cost of services. Under the DRG system hospitals are paid
a set price per service provided. If hospitals are able to
provide the service at a cost less than the DRG payment, the
hospital may retain the savings. The proposed amendment
increases reimbursement to hospital providers.

The budget neutral base price per case has been developed
by the department to maintain aggregate medicaid inpatient
hospital expenditures at a level equal to what would have been
expended under the previous reimbursement system based upon
medicare cost reimbursement principles. The base price has
been calculated by inflating forward the most recent audited
cost data available for inpatient hospital services. For the
rate year beginning July 1, 1990, the base price is calculated
by multiplying the previous year's base price by 3.9%. This
increase reflects the legislatively mandated inflation factor
appropriated by the 1989 Legislature considering estimates of
the increase in the Hospital Market Basket.
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4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0. Box 4210, Helena, Montana 59604-4210, no later
than June 18, 1990.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.

17and Rehabilita-

Certified to the Secretary of State May 7 , 1990.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULE 46.12.703 PERTAINING TO
REIMBURSEMENT FOR
OUTPATIENT DRUGS

In the matter of the
amendment of Rule
46.12.703 pertaining to
reimbursement for
outpatient drugs

TO: Al)l Interested Persons

1. on June 6, 1990, at 11:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to
consider the proposed amendment of Rule 46.12.703 pertaining
to reimbursement for outpatient drugs.

2. The rule as proposed to be amended provides as
follows:

46.12,703 OQUTPATIENT DRUGS, REIMBURSEMENT Subsection

(1) remains the same.

(2) The dispensing fee for filling prescriptions shall
be determined for each pharmacy provider annually. The dis~-
pensing fee shall include the average sum of the individual
provider's direct and indirect costs which can be allocated to
the filling of prescriptions, plus an additional sum as an
incentive factor, which shall be 7 1/2% of the average of all
Montana pharmacy prescription charges for the year the cost
survey is conducted. If the individual provider's usual and
customary average dispensing fee for filling prescriptions is
less than the foregoing method of determining the dispensing
fee, then the lesser dispensing fee shall be applied in the
computation of the payment to the pharmacy provider. The cost
of filling a prescription shall be determined from the Montana
dispensing cost survey. A copy of the Montana dispensing cost
survey form is available upon request from the department.
This Montana dispensing cost survey shall outline the informa-
tion used in determining the actual average cost of filling a
prescription for each pharmacy. A provider's failure to
submit the cost survey form properly completed will result
in the assignment of the minimum dispensing fee offered. The
average cost of filling a prescription will be established on
the basis of a determination of all direct and indirect costs
that can be allocated to the cost of the prescription depart-
ment and that of filling a prescription. The dispensing fees
assigned shall range between a minimum of $2.00 and a maximum
of S4-80 4,08, Qut-of-state providers will be assigned a
$3.50 dispensing fee.

(3) Notwithstanding subsection (2) above, effective July
1, 3989 1990, all in-state pharmacies which became or become

9-5/17/90 MAR Notice No. 46-2-604



~907-

providers after November 30, 1986, will be assigned an interim
$3.50 dispensing fee until a dispensing fee survey, as pro-
vided for in subsection (2) above, can be completed for six
months of operation, At that time, a new dispensing fee will
be assigned which will be the lower of the dispensing fee
calculated in accordance with subsection (2) for the pharmacy
or the $4=06 4,08 dispensing fee. Failure to comply with the
six months dispensing fee survey requirement will result in a
dispensing fee of $2.00 beina assidaned.

Subsection (4) remains the same.

AUTH: Sec. 53-6-113 MCA

IMP: Sec. 53-6-101 and 53-6-113 MCA

3. The reimbursement rate for the maximum allowed
medicaid drug dispensing fee has had only one increase (July
1, 1989) since July of 1982, House Bill 100 passed by the
51st Legislature authorized an increase for each year of the
biennium. This proposed rule change will implement the second
increase for this biennium.

4, Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0. Box 4210, Helena, Montana 59604-4210, no later
than June 15, 1990.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.

6. This rule change will beco

effective July 1, 1990,

Directo}lf, Social and Rehabilita-
tion Sérvices

Certified to the Secretary of State May 7 , 1990,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULE 46.12.3803 PERTAINING
TO MEDICALLY NEEDY INCOME
LEVELS

In the matter of the
amendment of Rule
46.12.3803 pertaining to
medically needy income
levels

TO: All Interested Persons

1. On June 11, 1990, at 9:00 a.m., a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of Rule 46.12.3803 pertaining to medically
needy income levels.

2. The rule as proposed to be amended provides as
follows:

Subsections
(1) through (2) remain the same.

(3) The following table lists the amounts of adjusted
income, based on family size, which may be retained for the
maintenance of SSI and AFDC-related families. Since familijes
are assumed to have a shelter obligation, an amount for shelter
obligation is included in each level.

- NDIV
AND FAMILIES
One Month Two Month Three Month
Net Income Net Income Net Income
Famil Size Leve) Leve]l

1 $368 386 $ 36 172 $3-304 1,158
2 363 400 F66 800 49 1,200
3 468 423 816 846 7224 1,269
4 33 445 866 890 299 1,335
5 56+ 3519 37034 1,038 7524 1,557
6 580 594 360 1.188 =340 1,782
7 €54 669 373068 1,338 o962 2,007
8 2+ 744 17454 1,488 2381 2,232
9 F62 780 7524 1,560 2286 2,340
10 795 814 +r590 1,628 25385 2,442
11 826 846 652 1,692 25478 2,538
12 854 876 7768 1,752 27562 2,628
13 882 904 1764 1,808 2,646 2,712
14 96+ 330 764 1,860 27721 2,790
15 936 954 866 1,908 27790 2,862
16 951 976 37962 1,952 25653 2,928
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AUTH: §Sec., 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6-131 MCA

3. This change is being made because the Aid to Families
with Dependent Children (AFDC) benefit standards are increasing
effective July 1, 1990. The Medically Needy Income Standards
are based on the AFDC benefit standards. This change is
necessary because federal law requires that these standards
follow AFDC benefit standards.

4. This rule change will become effective July 1, 1990.

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0. Box 4210, Helena, Montana %9604-4210, no later
than June 18, 1990.

6. The Office of Legal Affairs, Department of Social and

Rehabilitation Services has been designated to preside over and
conduct the hearing.

Director, Social and Rehabilita-
tion Services

Certified to the Secretary of State May 7 , 1990.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULE 46.12.4101 PERTAINING
TO QUALIFIED MEDICARE
BENEFICIARIES ELIGIBILITY
FOR MEDICAID

In the matter of the
amendment of Rule
46.12.4101 pertaining to
qualified medicare
beneficiaries eligibility
for medicaid

TO: All Interested Persons

1. On June 11, 1990, at 10:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to con-
sider the proposed amendment of Rule 46.12.4101 pertaining to
qualified medicare beneficiaries eligibility for medicaid.

2. The rule as proposed to be amended provides as
follows:

46,12.4101 OQUALIFIED MEDICARE BENEFICIARIES, APPLICATION

AND ELIGIBILITY FOR MEDICAID Subsections (1) through
(1(b) remain the same.

(¢) has countable resources not in excess of two times
the resource limitation applicable to the federal supplemental
security income (SSI) resource limitation at 42 USC 1382a.
The department hereby incorporates 42 USC 1382a as amended
through April 1, 1989, which sets forth the resource limita-
tion applicable to the federal (SSI) program. Copies of 42
USC 1382a, as amended through April 1, 1989, are available
from the Eeenemie Famjly Assistance Divzslon, Department of
Social and Rehabilitation Services, P.0. Box 4210, Helena,
Montana 59626 59604~-4210; and

(d) has countable income not in excess of+ 100% of the
federa ver t tand

(i ; 903, 054 of &} cad 1 . tan

dards—and
+iv+———4+h-%999——and——eeeh——sﬂeeeedéngh—year7——&e0%—4&%—%%e
Subsections (2) through (6) remain the same.

AUTH: Sec. 53-6-101 MCA
IMP: Sec. 53-6-131 MCA

3. The amendment to section 46,12.4101 of the ARM would
increase the Qualified Medicare Beneficiaries (QMB) income
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level to 100% of poverty effective July 1, 1990. We are
mandated to be at 90% of poverty at present. There is
approximately a 70% federal match for Medicare buy=-in premiums
for individuvals determined QMB eligible. There is no match
for Medically Needy buy-in premjums. Raising the QMB income
level to 100% would mean federal participation in buy-in
premiums for individuals eligible for both the Medically Needy
and Medicare programs.

4, Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0O. Box 4210, Helena, Montana 59604-4210, no later
than June 18, 1990.

5. The Office of Legal Affairs, -Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.

6. This rule change will be applied retroactively to

July 1, 199%0.
Director, Social and Rehabillita-

tion Services

Certified to the Secretary of State May 7 , 1990.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULE 46.12.304 PERTAINING
TO THIRD PARTY LIABILITY

In the matter of the
amendment of Rule
46.12.304 pertaining to
third party liability

et st et

TO: All Interested Persons

1. On June 8, 19%0, at 10:00 a.m,, a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to
consider the proposed amendment of Rule 46.12.304 pertaining
to third party liability.

2. The rule as proposed to be amended provides as
follows:
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WWMM

S S same_ us c oma oced es uir
abou ossible third resources one fo non-recip-
ients,

(4) Inf the event—a provider delivers ¢to a knoewn
medieaid recipient or a recipient's a epresentative a

copy of a billing statement for services £er which payment—has

been or may be_ bj o the artment, the
prowider statement must clearly indicate i
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" shall be sufficient to meet

the notification requirement of subseetien—(3) this section.
(b) If a provider £aiis—te doeg pot meet the notifica-~
tion requirements of this section +3), the department may
withhold or recover from the provider any amount lest—to—the
equal to any amounts

W =1 the

following provisions are met:
i ovid ubmit v tha thi art
has been billed:;
(ii) the clajm is_subpitted to the department thirty
(30) or more days beyond the date of gervice and jin compliance
(iii} the provider cert tice
a de the claim has een ejive om the

third party; and
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third party after the department has made paymept., the pro-
vid sha ithi 6 s
o ceipt of th 4 a e lesse f the
amount the de me id amo e ird part
payment.

a he_re d e d s i
46,12.303 c) and sha indjcate the name of the th t
payor,

b he jde S d et d_ part

a n w icaj W amount a

payments which exceed the medicajd allowed unt if all
medicaid payments toward those services have been refunded to
the department as required in this subsection.
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rol h, ird part ayme ejve the i
party, the provider must refund to the department as described
in subsection (8).

i to
ecipien ased on a i a ' 0! a jli for
the service.

AUTH: Sec. 53-6-113 MCA
IMP: Sec., 53-6-101 and 53-~1-111 MCA

3. Current Medicaid third party liability related rules
have become outdated due to many recent changes in federal and
state law. The proposed rules are necessary to comply with
federal law and to clarify the department's method of imple-
menting federal rules,

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0. Box 4210, Helena, Montana 59604-4210, no later
than June 18, 1990,

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.

and Rehabllita-

tidn Services

Certified to the Secretary of State May 7 , 1990.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED ADOPTION OF
RULE I AND THE AMENDMENT OF
RULES 46.12.602 AND
46.12.605 PERTAINING TO
ORTHODONTIA AND DENTURES

In the matter of the
adoption of Rule I and the
amendment of Rules
46.12.602 and 46.12,605
pertaining to orthodontia
and dentures

TO: All Interested Persons

1. on June 8, 1990, at 9:00 a.m., a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider
the proposed adoption of Rule I and the amendment of Rules
46.12.602 and 46.12.605 pertaining to orthodontia and den-
tures.

2. The rules as proposed to be amended provide as
follows:
46.12.602 DENTAL SERVICES, REQUIREMENTS Subsection (1)

remains the-same,

(2) Medicaid reimbursement for dental care is limited to
services specified in #his—mule [Rule I] or as otherwise
provided for under ARM 46.12. 605(13)(r)

Subsections (3) and (3)(a) remain the same.

(b) must be listed in &his-rule [Rule I] or as otherwise
provided for under ARM 46.12,605(13)(r).

original subsections (4) through (14) will be deleted and
readopted and amended as [Rule IJ.

AUTH: Sec. 53-6-113 MCA

IMP: Sec. 53-6~101 MCA
46,12.605 _DENTAL SERVICES, REIMBURSEMENT Subsections
(1) through (16) remain the same.
17 eimbyrseme or o odont i s 1 made

accordan with the fees in effect on bruar: 8, 1990 plus
two percent.

AUTH: Sec. 53-6~113 MCA

IMP: Sec. 53-6-101 MCA

3. The rule as proposed to be adopted provides as
follows:

RULE I AL RVICE COVERED PROCEDURES (1) The

tollowing dental services are covered by the program:
(a) Dbiagnostic and prevention:
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(i) covered services:

(A) simple extractions;

(B) full mouth x-rays, or panorex, or cephalometric
radiograms, the foregoing allowed at three year intervals;

(C) annual bite-wing x-rays;

(D) single periapical x-rays when required to diagnose a
condition other than dental caries. The need for x-rays must
be indicated on the claim;

(E) intra-oral occlusal maxillary or mandibular x-rays
when required to diagnose a condition other than dental
caries. The need for x-rays must be indicated on the claim;

(F) extra-oral, panoramic type maxillary or mandibular
lateral x-rays when required to diagnose a condition other
than dental caries. The need for x~rays must be indicated on
the claim;

(6) examinations at twelve month intervals;

(H) prophylaxis and fluoride treatments at six month
intervals;

(I) full mouth x-rays on edentulous patients prior
authorized by the designated peer review organization;

(J) house calls;

(K) wvitality tests;

(L) consultation, written justification for consultation
must be provided;

(M) hospital and nursing home calls; and

N palliative emergency treatment of dental pain,
including minor procedures, temporary fillings, incisions and
drainage, topical medicaments, irrigation for pericoronitis.

(k) restoration of carious and fractural teeth:

(1) covered services:

(A) amalgam restorations on deciduous and permanent
teeth;

(B) retention pins, up to 2 per tooth;

(C) silicate restorations;

(D) composite and resin restorations;

(E) acrylic jacket for immediate treatment of fractured
anterior permanent tooth, including pulp testing, pulp cap-
ping, and use of metal band or crown form with sedative
filling authorized by the designated review organization;

(F) treatment fillings;

(G) recementing of inlays; and

(H) pulpotomys prior authorized by the designated review
organization.

(c) oral surgery:

(1) covered services:

(A) extensive oral surgery prior authorized by the
designated review organization:

(B) hospital dental treatment prior authorized by the
designated review organization;

(C) I and D of extra-oral abscess;

(D) removal of tooth including shaping of ridge bone;
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(E) surgical removal of tooth, soft tissue impaction;

(F) surgical removal of tooth, partial bone impaction;

(G) surgical removal of tooth, complete bone impaction;

(H) alveolectomy, not in conjunction with extractions;

(I) excision of hyperplastic tissue necessary due to
medication reaction;

(J) removal of retained or residual roots and foreign
hodies in bony tissue;

(K) removal of cyst;

(L) removal of retained or residual roots and foreign
hodies in maxillary sinus;

(M) frenectomy;

(N} removal of exostosis, torus, maxillary or mandi-

(0) Dbiopsy;

(P) maxilla, open reduction;

(Q) fracture, simple, maxilla, treatment and care;

(R) mandible, open reduction;

(8) fracture, simple, mandible, treatment and care; and

(T) oral surgery procedures not listed in this rule if
they are:

(1) listed in ARM 46.12.2003;

(I1) performed by a dentist;

(I1I) ‘provided in a medical emergency arising out of
trauma; and

(IV) authorized by the designated review organization.

(d) endodontic services:

(i) general requirements:

(A) nonemergency endodontics must be prior authorized by
the designated review organization.

(ii) covered services:

(A) root canal treatment on upper or lower six anterior
teeth including chemotherapy and mechanical preparation, and
filling;

(B) root canal treatment on posterior teeth except third
molars including chemotherapy and mechanical preparation, and
filling, maximum of three roots per tooth;

(C) emergency root canals and apicoectomies justified by
means of finished x-ray's attached to claims;

(D) root canal and apicoectomy combined operation; and

(E) apicoectomy not in conjunction with root canal.

(e) dentures or the relining or Jjumping of dentures:

(i) general requirements:

(A) services described in subsections (1) (e)(ii) (A)
through (F), (J}, (K), (M), (N), (1)(e)(iii)(A), (B) and (C)
must be prior authorized by the designated review organiza-
tion;

(B) services must he provided by a dentist or prescribed
by a dentist and provided by a licensed denturist;
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(¢) requests for full prosthesis must show the
approximate date of the most recent extractions, and/or the
age and type of the present prosthesis.

(i1) covered services:

(A) replacement of lost dentures if the loss is docu~
mented by a caseworker;

(B) cured and resin relines, upper and lower, on immedi-
ate dentures no earlier than three months after placement of
denture;

(¢) cured and resin relines, upper and lower, at three
year intervals;

(D) duplicate (jump) upper and/or lower complete denture
or partial dentures prior authorized by the peer review
organization;

(E) complete maxillary denture, acrylic, plus necessary
adjustment;

(F) complete mandibular denture, acrylic, plus neces-
sary adjustment;

(G) broken denture repair, no teeth or metal involved;

(H) denture adjustment as a separate service when den-
tist or denturist did not make dentures;

(I) replacing broken teeth on denture;

(J) Jumps or replacement for dentures that are between
five (5) and ten (10) years old;

(K) replacement of dentures over ten years old when the
treating dentist documents the need for replacement;

(L) tissue conditioners in conjunction with placement of
dentures;

(M) replacement of partial dentures that are over five
(5) years old with full dentures; and

(N) placing name on a new, full or partial denture.

(iii) the limits on coverage of denture gervices may be
exceeded when the designated review organization determines
that the existing dentures are causing the recipient serious
physical health problems.

(f) partial dentures:

(1) general requirements:

(A) services must be prior authorized by the designated
review organization; and

(B) services must be provided by a dentist or prescribed
by a dentist and provided by a licensed denturist.

(ii) covered services:

(A) acrylic upper or  lower partial denture with two
chrome or gold clasps and rests and adjustments, to replace a
minimum of 4 posterior teeth or any number of anterior teeth;

(B) maxillary or mandibular cast chrome partial denture
replacing any number of posterior teeth but must include one
or more anterior teeth and adjustments;

(C) acrylic denture, without clasps, supplying 1 to 4
anterior teeth (flipper);
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(D) additional teeth, permanent - on acrylic denture
(flipper);

(E) adding teeth to partial to replace extracted natural
teeth;

(F) replacing clasp, new clasp; and

(G) repairing (welding or soldering) palatal bars,
lingual bars, metal connectors, etc. on chrome partials.

(g) periodontal services:

(1) general requirements:

(A) services must be prior authorized by the designated
review organization.

(ii) covered services:

(A) deep scaling and curettage up to four one hour
sessions for disabled and up to two one hour sessions for non-
disabled; and

(B) gingival resection for the treatment of gingival
hyperplasia due to medication reactions. Treatment shall
cover posterior and anterior teeth on uppers and lowers (sex-
tants). . '
(h) crowns and fixed bridges:

(1) general reguirements:

() services must be prior authorized by the designated
review organization.

(ii) covered services:

(A) polycarbonate (ion type) with acrylic liner crowns
tfor the upper and lower & anterior teeth;

(B) chrome crowns on posterior teeth not restorable by
conventional filling material;

(C) fixed bridges on anterior teeth only;

(D) ceramic bridges replacing no more than 2 teeth;

(E) ceramic pontics;

(F) steele's facing type pontics; and

(G) cured acryliec, laboratory processed, veneer pontics.

(i) pedodontic services:

(i) covered services:

(A) spacers and crowns;

(B) amalgam restorations;

(€) chrome crown prior authorized by the designated peer
review organization;

(D) immediate treatment of fractured anterior permanent
tooth, including pulp testing, pulp capping and use of metal
band or crown form with sedative filling;

(E) chrome crown and loop spacer or other types of space
maintainers prior authorized by the designated review
organization;

(F) bilateral space maintainer or 1lingual arch, prior
authorized by the designated peer review organization, at
least one tooth must be missing on each side of the mouth; and

(G) stainless steel band.

(j} orthodontia for recipients age twenty-one and oclder
who have maxillofacial anomalies that must be corrected surgi-
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cally and for which the orthodontia is a necessary adjunct to
the surgery.

(2) X-rays are required with requests for the following
dental services:

(A) all crowns;

(B) endodontic cases;

(C) all extractions except simple extractions;

(D) any case where pulp chamber is involved; and

(E) removal of impacted teeth.

(3) Cosmetic dentistry is not a benefit of the medicaid
program.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

4. In 1988, the coverage of replacement dentures was
significantly reduced and coverage of new orthodontic cases
was eliminated in response to the need for reduced medicaid
expenditures. After almost two years of experience with the
more restrictive coverage of dentures and the elimination of
orthodontja, these limitations need to be adjusted to allow
for the provision of orthodontia that is necessary to the
provision of surgical services for the correction of maxillo-
facial anomalies; and allow for the replacement of partial
dentures with full dentures at an earlier period if necessary.
The listing of services that may be provided will be generally
reformatted.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may alsc be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0O. Box 4210, Helena, Montana 59604-4210, no later
than June 18, 1990.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has bheen designated to preside
over and conduct the hearing.

6. These rules will be applied retroactively to
January 1, 1990.

Dirgttor, Social and Rehabilita-
tion Services

Certified to the Secretary of State May 7 , 199%0.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.,12.522, 46.12.527,
46.12.537, 46.12.547,
46.12.573, 46.12.582,
46.12.589, 46.12.605,
46.12.905, 46.12.915,
46.12.1015 and 46.12.1025
PERTAINING TO A TWO PER
CENT (2%) INCREASE IN
MEDICAID FEES FOR PRQVIDER

In the matter of the
amendment of Rules
46.12.522, 46.12.527,
46.12.537, 46.12.547,
16.12.573, 46.12.582,
46.12.589, 4G6.12.605,
46.,12.905, 46.12.9165,
46.12.1015 and 46.12.1025
pertaining to a two per
cent (2%) increase in
redicaid fees for provider

services SERVICES
To: All Interested Persons
1. On June 7, 1990, at 9:00 a.m., a public hearing will

be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of Rules 46,.12.522, 46.12.527, 46.12.537,
16.12.547, 46.12.573, 46.12.582, 46.12,589, 46,.12.605,
16.12.905, 46.,12.915, 46.12.1015 and 46.12,1025 pertaining to
a two per cent (2%) increase in medicaid fees for provider
sorvices.

2. The rules as proposed to be amended provide as
follows:

46,12.522  PODIATRY SERVICES, REIMBURSEMENT/GENERAL RE-

QUIREMENTS _AND MODIFIERS Subsections (1) through (3)
remain the same.

(4) Effective July 1, 4989 1990, the reimbursement rates
listed in ARM 46.12.523 and 46.12.524 will be increased by &we
four percent (24%). All items paid by report will remain at the
rate indicated.

Subsection (5) remains the same,

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

46.12.527 OUTPATIENT PHYSICAL THERAPY SERVICES, REIM-

BURSEMENT Subsections (1) through (1) (c) remain the same.

(2) Effective July 1, 3989 1990, the reimbursement rates
listed will be increased by &we four percent (24%). All items
paid by report will remain at the rate indicated.

Subsection (3) remains the same,

AUTH: Sec. 53-6-113 MCA
IMP; Sec. 53-6-101 MCA
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46.12.537 AUDIOLOGY SERVICES, REIMBURSEMENT Subsections
(1) through (2)(c) remain the same.

(3) Effective July 1, %589 1990, the reimbursement rates
listed will be increased by twe four percent (24%). All items
paid by report will remain at the rate indicated.

Subsection (4) remains the same.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

46.12.54 PA P T

Subsections (1) through (2)(c) remain the same.

(3) Effective July 1, 3989 1990, the reimbursement rates
listed will be increased by ®we four percent (24%). All items
paid by report will remain at the rate indicated.

Subsection (4) remains the same.

AUTH: Sec. 53-6-113 MCA

IMP: Sec., 53-6-101 MCA
46.12.573 CLINIC SERVICES, REIMBURSEMENT Subsection (1)

remains the same.

(a) group I procedures $232-66 237,00;

(b) group II procedures $2%5+66 281,00;

(¢) group III procedures $293%=68 303.00; and

(d) group IV procedures $338+69 345.00

Subsections (3) remains the same.

(4) The negotiated rate for each mental health center
shall be based on the allowable rate for each service for the
state fiscal year 1985 established by the department of
institutions plus #we four {2} percent (4%).

Subsection (4) (a) remains the same.

(i) individual therapy = $14+396 14.59;

(i) day treatment - $3+8% ).91;

(iii) group therapy and family therapy - $3-58 3. and

(iv) emergency services - $i4—49 14.78

Subsections (4) (b) through (5)(c) remain the sanme.

AUTH: Sec, 53-6-113 MCA
TMP: Sec., 53-6-101 MCA

46.12.582 PSYCHOLOGICAL SERVICES, REIMBURSEMENT Subsec-

tions (1) through (2)(c) remain the same.

(3) $42-28 43.12 for individual psychological services,
family therapy and psychological testing; or

(4) $%2+66 12.92 per hour and one half session for group
psychological services.
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AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

46.12.5 CENSED CLINICAL SOCIAYL, WORK SERVICES RETM-

BURSEMENT Subsections (1) through (3) remain the same.

(a) $33-806 34.49 per hour for individual counseling;

(b) $36+134 10.34 per hour and one half session for group
counseling; or

(¢) $33-66 34.49 per hour for family therapy.

AUTH: Sec. 53-6-113 MCA
IMP: S5ec. 53-6-101 MCA

46.12.605 DENTAL SERVICES, REIMBURSEMENT Subsections (1)
through (1) (c) remain the same.

(2) Effective July 1, 4985 1990, the reimbursement rates
listed will be increased by &we four percent (24%). All items
paid by report will remain at the rate indicated.

Subsections (3) through (16) remain the same.

AUTH: . Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

46.12.905 OPTO RIC SERVIC EIMBURSEMENT Subsections
(1) through (1) (c) remain the same.

(2) Effective July 1, 3989 1990, the reimbursement rates
listed will be increased by &we four percent (24%). All items
paid by report will remain at the rate indicated.

Subsection (3) remains the same.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

46.12,915 EYEGLASSES, REIMBURSEMENT Subsections (1)
through (1) (¢) remain the same.

(i) Effective July 1, #9589 1990, the reimbursement rates
listed will be increased by ewe four percent (24%). All items
paid by report will remain at the rate indicated.

Subsections (2) through (4)(b) remain the same.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

MAR Notice No. 46-2-609 ' 9-5/17/90



-926-

46.12.1015 SPECIALIZED NONEMERGENCY MEDICAL TRANSPORTA=
TION, REIMBURSEMENT Subsections (1) through (4) remain the
same.

(a) Transportation under 16 miles...... $ 9-87 10.07 one

way
$3+7+63 17.98 round

trip
Transportation over 16 miles....... $ .€2 63 per mile

Waiting time for transportation

over 16 miles.......c.vviivnnnnnnnns $ 493 5,03 per
hour Computed in
15 minute incre-
ments or fraction
thereof

Waiting time for under 16 miles....No payment

When one way transportation is

over 16 miles and the unloaded

miles exceed ten percent of the

loaded miles, the miles from the
departure point to the pick-up

point plus the miles from the
delivery point to the departure

point shall be paid for at the

rate of...... ...ttt nrnnrennan $ +32 ,33 per

mile
Subsections (4)(b) and (4)(c) remain the same.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

46.12. AMBULANCE SERV SR URSEMENT Subsections
(1) through (5)(b) remain the same.

(¢) the individual provider's June 1989 1990 medicaid
rate plus 2%.

Subsection (6) remain the same.

AUTH: Sec¢. 53-6=-113 MCA
IMP: Sec. 53-6-101 MCA
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3. The reimbursement rates for the services in this
proposed rule have had only a 2% increase (July 1, 1989) since
July of 1982. House Bill 100, passed by the 51st Legislature
authorized for the services a 2% increase for each year of the
biennium. These proposed rules implement the second of those
2% increases,

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0. Box 4210, Helena, Montana 59604-4210, no later
than June 18, 199%0.

6. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and

conduct the hearing. (

Direftor, Social and Rehabllita-
tibn Services

Certified to the Secretary of State May 7 , 1990.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

NOTICE OF ADOPTION OF
AMENDMENT TO RULE 2.13.102

In the matter of the
amendment of Rule
2.13.102 pertaining

to the use of the

state's telecommunication
systems

—

TO: All Interested Persons

1. On March 15, 1990, at pages 397-398, issue number 5,
Montana Administrative Register, the Department of
Administration published notice of proposed amendment of
administrative rule 2.13.102 relating to the use of state
telecommunications systems.

2. One comment was received. The Legislative Council
ingquired into the reasonable necessity of the rule amendment.
The department responds that the university system made the
request to facilitate student access to the state's tele-
communications network stating that student access to these
facilities would further the educational objectives of the
system and do so at a lower overall cost to the university and
the students that it serves.

3. The rule is amended as noticed.

Shww 6 e,

Director, Depart t of Administration

Certified to the Secretary of State May 7, 1990.
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BEFORE THE FINANCIAL DIVISION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

NOTICE OF ADOPTION OF NEW
RULE I (8.80.701) APPLICA-

In the matter of the adoption )
of new rules pertaining to the )
application procedure for ) TION PROCEDURE FOR AUTHOR-
engaging in the escrow business, ) IZATION TO ENGAGE IN TIIE
change of ownership of business, ) ESCROW BUSINESS, II (8.80.
and examination of business ) 702) CHANGE OF OWNERSHIP

) IN FSCROW BUSINESSES AND

) III (8.80.703) EXAMINATION

} OF FSCROW BUSINESS

TO: All Interested Persons:

1. ©On December 7, 1989, the Department of Commerce,
Financial Division, published a notice of public hearing on
the proposed adoption of the above-stated rules at page 2015,
1989 Montana Administrative Register, issue number 23. The
hearing was held on January 3, 1990, in Helena, Montana.

2. The Department adopted new rules 8.80.702 and
8.80.703 exactly as proposed and adopted 8.80.701 as proposed
but with the following changes:

"8.80.701 APPLICATION PROCFDURE FOR AUTHORIZATION TO
ENGAGE _IN THE ESCROW BUSINESS (1) through (4) will remain as
proposed.

(5) An application fee of five-hundred-dollars-¢5500)
three hundred fifty dollars (5350) shall be paid to the state
of Montana at the time of application, and thereafter shall
not be refundable either in whole or in part.”

Auth: Sec. 32-7-108, MCA; IMP, Sec. 32-7-109, MCA

3. The Department has thoroughly considered all comments
received. Those comments and the Department's responses are
as follows:

COMMENT: Three witnesses commented on the amount of the
license application fee referred to in paragraph (5). The
witnesses arqued the $500 fee was excessive.

RESPONSE: The Department concurred that the fee could be a
little high as proposed and could be revised in the light of
actual cost experience and has amended subsection (5) to

reflect a change from $500 to $350 for the application fee.

COMMENT: One witness inquired whether there would be a
periodic license fee.

RESPONSF: The proposed license is not subject to periodic
renewal .

COMMENT: Four witnesses testified on 8.80.703 Examination of
Escrow Business. The witnesses stated that their concerns
centered on what an examination or audit would cover,
potentially high cost, frequency of examinations, reasons for
scheduling an examination or audit, who would perform the
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examination or audit and whether a CPA "audit" would be an
acceptable alternative,
RESPONSE: Section 32-7-108, MCA, mandates the director to
perform examinations as necessary and requirea him to
"establish fees commensurate with the costs ... of examining
an escrow business." Section 32-7-110, MCA, also authorizes
fees charged for examinations. Section 32-7-115, MCa,
requires that "licensees annually submit to the director a
statement of condition, certified by an independent public
accountant ,.." In lieu of the statement of condition, the
licensee may request an examination by the department. This
section also details the records to be maintained by the
licensees "... to enable the director at any time to determine
whether the escrow transactions performed by the licensee
comply with the provisions of this part.” Section 32-7-122,
MCA, provides the conditions under which the director may
"investigate"” an escrow business. Section 32-7-122(2)(a),
MCA, gives the director supervisory authority in different
situations, including when "it appears ... that the assets or
capital of any escrow business or company are impaired or the
licensee's affairs are in an unsafe condition ..." Because
these concerns are addressed by statute, the Department finds
no reason to amend the rule.

4. No other comments or testimony were received.

FINANCIAL DIVISION

BY: é;:zé % a-é2=£=:: . -
ANDY POORLE, DEPUTY DIRECTOR

DEPARTMENT OF COMMERCE

Certified to the Secretary of State, May 7, 1990,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MILK CONTROL

In the matter of amendment of NOTICE OF REFERENDUM APPROVAL
gquota rules and the adoption
of pooling rules as a method
of payment of milk producer

prices

NOTICE OF AMENDMENT OF RULES
8.86.501 through 8.86.506

QUOTA RULES

AND THE ADOPTION OF NEW RULES
8.86.511 THROUGH 8.86.515
POOLING RULES

DOCKET #98-89

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT
(SECTION 81-23-302, MCA, AND FOLLOWING), AND ALL INTERESTED
PERSONS:

1. On December 21, 1989, the Montana Board of Milk
Control published notice of the proposed amendment of rules
8.86.501, 8.86.502, 8.86.503, 8.B6.504, 8.86.505 and 8.86.506;
and proposed adoption of new rules 8.86.511, 8.86.512,
8.86.513, 8.86,.513, 8.86.514 and 8.86.515 as a method of
payment of milk producer prices. Notice was published at page
2109 of the 1989 Montana Administrative Register, issue no. 24,
as MAR NOTICE 8-86-36.

2. On April 12, 1990, the Montana Board of Milk Control
published notice of amendment of rules 8.86.501 through
8.86.506, guota rules, and adoption of rules 8.86.511 through
8.86.515, pooling rules. This was published at page 705 of the
1990 Montana Adminigstrative Register, issue no. 7.

3. The rule numbers 8.86.511 through 8.86.515 and
amendments to rule numbers 8.86.501 through 8.86.506 will
become effective because the statewide pooling arrangement was
approved by referendum of the affected milk dealers. These
previously adopted pooling rules and the amended quota rules
will be effective June 1, 1990. They will be in the form
originally adopted by the board of milk control on April 12,
1990.

4. Referendum ballots were mailed to all affected
producers, producer-distributors, and distributors on April 9,
1990. The results of the ballots were officially tabulated on
April 27, 1990. The results of the referendum were that 123
interested persons voted in favor of the proposal and 50 voted
against it. Based on each producer’'s average Montana monthly
production for the twelve month period immediately preceding

9-5/17/90 Montana Administrative Register



=932~

the referendum, those persons voting in favor of the plan
represented more than 50% of the total pounds of milk produced
in Montana that is to be included in the pool.

5. This notice of referendum approval is intended to put
into effect the matters contemplated by MAR NOTICE B-86-36 and
to satisfy all reguirements of rule making proceedings under
sections 81-23-302, 2-4-302, 2-4-305, and 2-4-306, McCA.

MONTANA BOARD OF MILK CONTROL
MILTON J. OLSEN, Chairman

By: %O_L.
Andy J. Hdole, Deputy Director
Department of Commerce

Certified to the Secretary of State May 7, 1990.
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In the matter of the
amendment of ARM 10.6.101,
10.6.103, 10.6.104, 10.6.106,
10.6.119, 10.6.120 and
10.6.121; and repeal of

-933-

BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

NOTICE OF AMENDMENT AND
REPEAL OF RULES FOR ALL
SCHOOIL: CONTROVERSY CONTESTED
CASES BEFORE COUNTY
SUPERINTENDENTS OF THE STATE

10.6.103A, 10.6.103B and OF MONTANA
10.6.119A
TO: All Interested Persons.

1. On March 15, 1990, the Office of Public Instruction

published notice of proposed amendment and repeal of the rules
above at page 436 of the Montana Administrative Register, 1990
Issue No. 5.

2. No comments were received and the rules are being

amended and repealed as proposed.

By: N")m‘ Kop/v\a”—-—
Nancy Kegnan
Superin{gndent of Public Instruction

Certified to the Secretary of State on May 7, 1990.
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION OF
of new rules I through XVII ) RULES 10.16.2401
relating to special education ) THROUGH 10.16.2417
due process procedures )

TO: All Interested Persons.

1. On March 15, 1990, the Office of Public Instruction
published notice of proposed adoption of the new rules above at
page 440 of the Montana Administrative Register, 1990 Issue No.
5.

2. Based on the comments received, the reference to
Section 20-7-420, MCA, in all the rules is an error and should
read 20~7-402.

3. The federal O0ffice of Special Education Programs
(0OSEP) requested that a parenthetical statement be added to Rule
III (10.16.2403) (1) (b) and (1)(c)(ii)(B) to clarify that the
ten days and the seven days referenced in these subsections are
counted as part of the 45-day time period allowed for the
issuance of the final order in a due process hearing pursuant to
Rule XVII (10.16.2417). Based on this comment, the rule is
being adopted as proposed with the underlined changes given
below.

R II 10.16.2403) SPECJAL E ON DUE PROCESS HEARING
PROCEDURES (1) through (1) (a) same as proposed rule.

(b) Provide the board of trustees up to and including ten
calendar days in which to address the special education
controversy in the school district, and reach a final decision.

i en days js counted as rt o e_45-da eriod allowed
for the jssuance of the final order in a due process hearing.
See ARM 10.16.2417). Pending the final decision of the board of
trustees or upon mutual agreement of the parties, the state
superintendent of public instruction shall provide mediation so
long as both parties voluntarily and freely agree to the
mediation. The mediation conference is an attempt to resolve
the differences and, if possible, avoid a due process hearing.
The mediation shall:

(i) through (ii) (A) same as proposed rule.

(B) A party shall have seven days to study the list, cross
off any two names objected to, number the remaining names in
order of preference, and return the 1list to the state
superintendent of public instruction. (This seven days_is
counted as part of the 45-day perijod allowed for the issuance of
the final order in a due process hearing. See 10.16.2417) .
Requests for more information about proposed impartial hearing
officers must be directed to the superintendent of public
instruction. Unless good cause is shown, this request for more
information does not extend the seven day response time.

(C) through (iii)(B)(2) same as proposed rule.
(AUTH: Sec. 20-7-402, MCA; IMP: Sec. 20-7-402, MCA)
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4. No additional comments were received and the new rules
are being adopted as proposed.
(AUTH: Sec. 20-7-402, MCA; IMP: Sec. 20-7-402, MCA)

5. Rules I through XVII will be codified in the order
given as ARM 10.16.2401 through 10.16.2417.

By:
Nancy enan
Superintendent of Public Instruction

Certified to the Secretary of State on May 7, 1990.

9-5/17/90 Montana Administrative Register



-936-

BEFORE THE BOARD OF LAND COMMISSIONERS
AND THE DEPARTMENT OF STATE LANDS
OF THE STATE OF MONTANA

In the Matter of the Adop- )

tion of Rules I through } NOTICE OF ADOPTION
VII, pertaining to dispos- ) AND AMENDMENT OF

al of underground coal ) STRIP AND UNDERGROUND
mine waste, Rules VIII ) COAL AND URANIUM
through XI pertaining to ) MINING AND RECLAMATION
individual civil penalties,) RULES
and Rule XII, pertaining )
to restrictions on )
financial interests of )
multiple interest advisory )
boards; and amendment of )
ARM 26.4.301, 26.4.303, )
26.4.304, 26.4.305, )
26.4.313, 26.4.321, )
26.4.324, 26.4.325, )
26.4.404, 26.4.405, )
26.4.501, 26.4.522, )
26.4.624, 26.4.639, )
26.4.711, 26.4.721, )
26.4.805, 26.4.836, )
26.4.837, 26.4.1129, and )
26.4.1221. )

TO: All Interested Persons

1. On September 14, 1989, the Department of State Lands
and Board of Land Commissioners published notice of hearing on
proposed adoption of Rules I through VII, pertaining to disposal
of underground coal mine waste, Rules VIII through XI pertaining
to individual civil penalties, and Rule XII, pertaining to
restrictions on financial interests of multiple interest adviso-
ry board members and amendnent of ARM 26.4.301, 26.4.303,
26.4.304, 26.4.305, 26.4.313, 26.4.321, 26.4.324, 26.4.325,
26.4.404, 26.4.405, 26.4.501, 26.4.522, 26.4.624, 26.4.639,
26.4.711, 26.4.721, 26.4.805, 26.4,836, 26,4.837, 26.4.1129, and
26.4.1221 at page 1309 of the 1989 Montana Administrative Regis-
ter, Issue No. 17. On February 22, 1990, the Department and
Board gave Supplemental Notice of rulemaking and reopening of
the comment period at page 366A of the 1990 Montana Administra-
tive Register, Issue No. 4.

2. The Department and Board have adopted Rules IV (26.4.925), VIII
(26.4.1217),IX (26.4.1218), X (26.4.1219), XI (26.4.1220), XII (26.4.1255)
as proposed. The other new rules have been adopted with the following
modifications:

RU I _(26.4.92 C NT D SPQ OF _UNDERGROUND
DEVELOPMENT WASTE: _SPECIAL APPLICATION REQUIREMENTS (1) Each
application must contain, where applicable, a narrative and
appropriate maps and cross-sections prepared to meet the stan-
dards of ARM 26.4.305, describing the proposed disposal methods
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and sites for placing underground development waste in accor-
dance with Ruleg III

(2) Each plan must describe the geotechnical investiga-
tion, design, construction, operation, maintenance, and removal,
if appropriate, of the site or structure and be prepared in
accordance with ARM 26.4.320. (AUTH: 82-4-204, 205, and 231,
Mca; IMP: 82-4-222, MCA.)

0! cO PRO 5-
ING WASTE: SPECIAL APPLICATIQN REQUIREMENTS (1) through
(2)(a) (ii) same as proposed.

(iii) contain prelimimary hydrologic and geologic infor-
mation required to assess the hydrologic impact of the struc-
ture;

(2) (a) (iv) through (2)(b)(iv) Same as proposed.

RULE IJY (26.,4,924)_ DISPOSAL OF UNDERGROUND DEVELOPMENT
WA : GE RE! ENTS (1) To the extent that under-

ground development waste is not proposed for backstowing, it
must be demonstrated, to the satisfaction of the department,
that valid physical, economic, safety, environmental or other
reasons exist for not doing so. Underground development waste
to be returned to underground mine workings must be disposed in
accordance with a program approved by the department and the
mine safety and m ra

(2) through (3)(e) Same as proposed.

(4) Each waste disposal structure must be designed using
current prudent design standards, certified by a registered
professional engineer n the des f simil arth
a aste stru eg, and approved by the department. Coal
waste refuse structures must meet the requirements of 30 C.F.R.
77.214 and 77.215.

(5) and (6) Same as proposed.

(7) Except for head-of-hollow and valley fills, disposal
structures must be located on the most moderately sloping and
naturally stable areas available, except that the department may
approve disposal in another area upon #indingdetermining that
disposal in that area would be more environmentally protective.
Materials suitable for disposal must be placed upon or above a
natural terrace, bench, or berm, if such placement provides
additional stability and prevents mass movement.

(8) through (11) Same as proposed.

(12) If the disposal area contains springs, natural or man-
made watercourses, or wet-weather seeps, an underdrain system
consisting of durable rock must be constructed—frem—the—wet
areas in a manner that prevents infiltration of the water into
the underground development waste material and to ensure stabil-
ity of the disposal structure.

(13) through 18(a) Same as proposed.

{(b) The inspections must be made at least guarterly throu-
ghout construction and during critical construction perlods.

en equent inspections du an

cogstrugtign geriod. ag necessary. Critical construction peri-

ods include, at a minimum:

9-5/17/90 Montana Administrative Register



-938-

(18) (b) (i) through (18) (b) (iv) Same as proposed.

(c) RegularQuarter]ly inspections by the engineer or spe-
cialist must also be conducted during placement and compaction
of underground development waste., More frequent inspections
must be conducted if the department determjnes that a danger of
harm exists to the public health and safety or the environment

h -] c -
ance. Inspections must continue until the refuse structure has
been finally graded and revegetated or until a later time as
required by the department.

(d) The qualified registered professional engineer shall
prov1de a certified report to the department premptiy withipn 7

after each inspection that the structure has been
constructed and maintained as designed and in accordance with
the approved plan and this sub-chapter. The report must include
appearances of instability, structural weakness, and other
hazardous conditions.

(18) (e) and (18) (f) Same as proposed.

(19) If any inspection discloses that a potential hazard
exists, the department must be informed promptly of the finding
and of the emergency procedures formulated for public protection
and remedial action. If adequate procedures cannot be formu-
lated or implemented, the department must be notified immediate-
ly. The department shall then notify the appropriate emergency
agencies that other emergency procedures are tequired to protect

the public. The department shall also notify the own
on_whi t isposal st is e hat_owner is
different from the mining company), adjacent landowners, resi-
dences, and businesses aawappfepria%e ;gg& could be agverselx
ct th eas ent
a of the potential hazard and of the actions belnq

taken. (AUTH: 82-4-204, 205, and 231(10)(h), MCA; IMP: 82-4-
227, 231, 232, and 233, MCA.)

6.4.926 ISPOSAL O DERGROUND _DEVELOPMENT

RULE V
WASTE: HEAD OF HQLLOW FILL (1) Disposal of underground

development waste in a head-of-hollow fill must meet all the

requirements of Rules III and IVy. exeept-thatareek-cere-chim—
ney—drainmay be—utiliped—instead—of the subdrain-and—sur
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2143 The drainage control system for the head-of-~
hollow fill must be capable of passing safely the runoff from a
100~year, 24-hour precipitation event, or larger event specified
by the department. (AUTH: 82-4-204, 205, and 231(10) (h), MCA;
IMp: 82-4-227, 231, 232, and 233, MCA.)

LE_ V S OoF R NT
WASTE: DURABLE ROCK FILLS (1)(a) The department may approve
disposal of underground development waste in a durable rock fill
on a site-specific basis, provided the method of construction is
certified by a registered professional engineer experienced in
the design of earth and rockfill embankments and provided the
requirements of Rule III and this rule are met. Underground
development waste is eligible for disposal in durable rock fills
if it is rock material consisting of at least 80 percent by
volume of sandstone, limestone, or other rocks that do not slake
in water and that are non-acid, non-toxic, non-acid-forming and
non-toxic-forming. Resistance of the waste to slaking must be
determined by using the slake index and slake durability tests
in accordance with guidelines and criteria established by the
department. Underground development waste must be transported
and placed in a specified and controlled manner that will ensure
stability of the fill.
(1) (b) and (1) (c) Same as proposed.
(2)(a) 6Etability-analyses—must—be-made—by—a A qualified

registered professional engineer s [} t n
ges in accordance with Rule I apd shall certify that the design

t w sure t tability of the fill
and meet all cother appljcable regquirements.

(2) (b) through (7)(b) Same as proposed.

(c) A ditch must be constructed on the inside of each
terrace to intercept runoff and divert it toward the channels
specified in (6) of this rule. (AUTH: 82-4-204, 205, and 231(1-
0) (h), MCA; IMP: 82-4-227, 231, 232, and 233, MCA.)

VI 6. 3 S OF _COAL OCESSIN WASTE
(1) To the extent that coal processing waste is not proposed
for backstowing, it must be demonstrated to the satisfaction of
the department that valid physical, economic, safety, environ-
mental or other reasons exist for not doing so. Coal processing
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waste to be returned to underground mine works must be disposed
of in accordance with a program approved by the department and
the mine s administr on.

(2) Same as proposed.

(3) Coal processing waste may be dispozed of in head-of-
hollow or valley fill configurations, including in an under-
ground development waste fill, if

! i the process-
ing waste is:

(3) (a) through (9) Same as proposed.

(10) Coal processing waste fires must be extinguished by
the operator in accordance with a plan approved by the depart-
ment and in compliance with the applicable requirements of the
mine safety and health administration. The plan must contain,
at a minimum, provisions to ensure that only those persons
authorized by the operator and who have an understanding of the
procedures to be used may be involved in the extinguishing
operations. (AUTH: 82-4-204, 205, and 231(10) (h), MCA; IMP: 82-
4-227, 231, 232, and 233, MCA.)

3. The Department and Board have amended the existing
rules as proposed except for ARM 26.4.301, 26.4.305, and
26.4.805. These rules have been amended as follows:

EFINITIONS The follewing definitions apply to
all terms used in the Strip and Underground Mine Reclamation Act
and sub-chapters 3 through 13 of this chapter:

(1) through (31) Ssame as proposed.

€333 (32) "Cumulative hydrologic impact area" means the
area, including but not limjted top the permit and mine plan
area, within which impacts to the hydrologic balance resulting
from the proposed operation may interact with the impacts of all
previous, existing and anticipated mining on surface and ground
water systems. "Anticipated mining" includes, at a minimum, the
entire projected lives through bond release of all operations
with pending applications and all operations required to meet
diligent development requirements for leased federal coal for
which there is actual mine-development information available.

(33) through (47) Same as proposed.

+47)-(48) "Head-of-hollow fill" means a fill structure
consisting of any material, other than non-coal precessing-waste
and organic material, placed in the uppermost reaches of a
hollow or a naturally occurring drainage where side slopes of
the existing hollow or drainage measured at the steepest point
are greater than 20% or the average slope of the profile of the
hollow or drainage from the toe of the fill to the top of the
fill is greater than 10%. In head-of-hollow fills, the top
surface of the fill, when completed, is at approximately the
same elevation as the adjacent ridge line, and no significant
area of natural drainage occurs above the fill draining into the
fill area. (See ARM 26.4.520(14).)

(49) through (127) Same as proposed.

+126)(128) "Valley fill" means a fill structure consisting
of any material other than non-coal waste—amd organic material
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that is placed in a valley where side slopes of the existing
valley measured at the steepest point are greater than 20% or
the average slope of the profile of the valley from the toe of
the fill to the top of the fill is greater than 10%.

(129} through (135) Same as proposed.

26.4,305 MAPS

Subsection (1) remains the same.

(2) Maps must be prepared in accordance with the follow1ng
procedures:

{b¥(a) Each map containij ipformatjo suant_to tion
(1) above must be certified as follows: "I, the undersigned,
hereby certify that this map is correct and shows to the best of
my knowledge and belief all the information required by the
mining laws of this state.” The certification must be signed
and notarized in affidavit form. The department may reject a
map as incomplete 1f its accuracy is not 50 attested. The

ctmen J ma £

{b) a s la s and oss- ections ui und su sec-
tion (1 f s t o 1 oV be
are b u er t
gualified rgg;ster ered land
surveyor rofessi eol 1st W th t nce from ex-
erts in elated elds such land surve i nd landscape

architecture, except that:
(i) maps, plans and cross~sections for sedimentation ponds

may_ onl e prepared a qualified reqistered professional
englneer; and
(ii) spoil disposa)l facjlit maps ans, and oss-gec-

tions may oglg be prepared by a qualified registered profes-
sional engineer.

(c} All detail on maps must be clearly legible.

(3) Maps other than those outlined in (1) and (2) above
necessary to meet the requirements of thig rule or other rules
adopted pursuant to the Act must also be certified as in sub-
section (2){b)andsubmitted(a). (AUTH: 82-4-204, 205, MCA; IMP:
82-4-222, MCA.)

26.4.805 LLUVIAL VALLEY FLOORS: SIGNIFICANCE DETERMINA-
TION (1) The significance of the impact of the proposed
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operations on farming is based on the relative importance of the
vegetation and water of the grazed or hayed alluvial valley
floor area to the farm's production, or any more stringent
criteria established by the department as suitable for site-
specific protection of agricultural activities in alluvial
valley floors. The effect of the proposed operations on farming
is "significant" if the operat1ons would remeve-frempreduetien,
over the life of the mine, have more than a neglxg;ble impact on
the farm s agricultural production. e n
” I-) " h i

gg_l;nggnngxigl thae—ueu4d~deoreaeeuGbe—eupeeeed—annae%wpeeéue—
£farm. (AUTH: 82-4-204, 205, MCA; JMP: 82-4-227, 231, MCA.)

4. The Department and Board received comments from Ellen
Pfister, Bull Mountains Landowners, Les Darling, Meridian Miner-
als Company, Nick Golder, Forsyth, Northern Plains Resource
Council, Patty Kluver, Forsyth, Theodore L. Hanks, Meridian
Minerals Company, and Jerry Ennis, Office of Surface Mining,
Casper, Wyoming. A summary of their comments and the Department
and Board's responses to those comments are as follows:

COMMENT (Pfister): The department could have presented these
new rules and amended rules in a better and clearer format and
without legalese.

t This format is dictated by rules regarding public
notice of proposed rulemaking. Because the proposed rules deal
with technical issues and must be legally enforceable, they must
use technical and legal language.

COMMENT (Pfister): Since these new rules are really being drawn
for the benefit of a proposed new mine which, according to the
plans that I have seen, proposes to fill about three sections of
land with unmarketable earth materials, some thought needs to be
given to the specifics that such a mine may produce. On the
lowest level of proposed production at 500,000 tons per year,
the percentage of waste coal will run from 11% to 17%, or be-
tween 55,000 and 85,000 tons per year. That is a lot of excess
combustible material placed close to the surface of the ground
to be buried under 4 to 8 feet of material depending upon the
acidic composition of the coal. I would say that the 1984 Hawk
Creek fire was virtually unstoppable and it fired the coal seams
in a good many places over there and there are some of them that
are still burning. It is not uncommon for plant roots to go 4
feet down. In some cases in the '84 fire, plant roots were the
introductory factor causing the coal seams to catch fire. Does
the department know of substances that would adeguately prevent
combustion under circumstances like the 1984 Hawk Creek fire?

RESPONSE: Rule VII(7)(a) would require that the coal processing
waste must be placed in 2-foot lifts and compacted to achieve a
90% standard proctor. This compaction level would reduce the
permeability of this material and limit exposure of subsurface
coal processing waste to oXygen and, therefore, reduce the
possibilities of spontaneous combustion. Moreover, a minimum of
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4 feet of the best available non-toxic and non-combustible
material would be required as final cover on a coal processing
waste structure. 1In addition, under Rule VII (10) the operator
must have an approved plan for suppressing any fires which may
occur during the construction of the coal processing waste fill
structure.

Coal processing waste is by no means a homogeneous material
consisting of only coal fineg; on the contrary, this material
will most 1likely be a heterogeneous conglomeration of coal
fines/fragments, non-coal minerals and rock found in the coal,
including parting, roof, and floor materials. The organic
(coal) content of coal processing waste generated under today's
technology is much lower than that of a cocal seam or of coal
processing waste produced by historic mining. Therefore, the
combustibility of modern coal processing waste should be signif-
icantly lower than these other materials.

As a result of these conditions, the department (DSL)
believes that the above practices for constructing and reclaim-
ing coal processing waste refuse piles should present suffi-
ciently low risks to ignition from range or forest fires.

COMMENT (Pfister and NPRC): There is no mention in the proposed
rules as to the disposal of the coal processing water. Where
will it be retained? How will it be treated? What will be the
effect of leachate on areas surrounding the gob piles? Does the
department think its drainage system will bring the leachate to
the gquality of runoff from surrounding undisturbed areas?
RESPONSE: The allowance of surface waste disposal creates no
special exemption from existing regulations regarding water
guality. Montana Pollutant Discharge Elimination System (MPDES)
standards (similar to national "NPDES" standards) are applicable
in all discharges to state waters; MPDES permits are applied for
and administered through the Department of Health and Environ-
mental Sciences (DHES). Specific standards are determined by
the DHES for each permit condition, and both DSL and DHES re-
ceive regular reports on the quantity and quality of discharges.
DSL regulations addressing a proposed operation's affect on
water quality, and requirements for water treatment include: ARM
26.4.304(5) and (6), 308(4), 314, 315, 325, S01(3), 505, 631,
633, 635-646, 648-650, 801-806, and others.

COMMENT (Pfister and NPRC): It seems that these rules require
a certain kind of rock and most of the time that rock isn't
found in association with the coal. Where will enough of that
rock be found to dilute the various kinds of undesirable materi-
als including coal-processing waste to a proper proportion?
Where will sufficient non-slaking materials be found? Does
the Department have a scenario in the event that underground
development waste is not composed of a sufficient percentage of
non-slaking rocks?
RESPONSE: Rule III(13) would require size and quality standards
(including non-glaking properties) for rocks used in construct-
ing the underdrains, if required, for a fill structure. These
materials may be derived from the surface disturbance when

9-5/17/90 Montana Administrative Register



-944-

developing the entry area for the mine or may be borrowed from
off-site, if approved by the DSL. In any case, it is the
company's responsibility for locating appropriate rock materials
in sufficient quantities for underdrains.

Regarding the comment on diluting undesirable materials
with material of acceptable quality, undesirable materials -
acid, toxic-forming, comhustible, etc. - must be handled in
accordance with ARM 26.4.505 and 26.4.510. These rules require
a suitable depth of burial for such materials and could require
isolation in the fill, mixing with suitable materials, or other
measures as hecessary to protect reclaimed vegetation and water
guality.

Rule VI(1) (a) would require certain standards of rock type
be used in the construction of durable rock fills. Under this
rule, underground development waste would be eligible to be
placed in such fills if it is composed of "at least 20% by
volume of sandstone, limestone, or other rocks that do not slake
in water." 1If the waste does not meet this test, it cannot be
disposed of in a durable rock fill. However, such waste would
still be eligible to be placed in another type of surface dis-
posal fill or structure if the requirements of Rules III, IV,
and/or V, as applicable, were met.

COMMENT (Pfister and NPRC): There should be a definition for
"promptly" as to when the inspection report should be filed as
the structures are being built.

: The DSL agrees that a time period for submittal of
this report is needed and, therefore, Rule III(18)(d) will be
changed indicating that the certified reports must be submitted
within 7 working days of the on-site inspection.

COMMENT (Pfister): Where does the permanent liability for the
safety of these waste disposal structures rest? It should be
jointly with the State of Montana and the coal owner.

RESPONSE: These rules cannot impose liability for failure of
waste structures. They are designed to require stable, safe
structures. Should a structure fail, and result in damage or
injury, 1liability would be determined in accordance with tort
law established by the courts and the Montana Legislature.

COMMENT (Pfister): An 80-foot high dike across any valley is a
very serious matter and during its construction it should have
more than just quarterly inspections at critical times in its
construction. I suspect that in light of the frequency of
inspection, i.e., quarterly, that the 2-foot compaction rule and
the 90% density rule for coal processing waste burial in Rule
VII(8)(a) might be violated as often as kept.

RESPONSE: The DSL agrees that more frequent inspections of fill
structures may be necessary, not only during critical construc-
tion periods, but also throughout the construction process.
Thus, to Rule III(18)(b) and (c) will be added language clarify-
ing that the quarterly inspection requirement applies to place-
ment and compaction and giving DSL the authority to require more
frequent inspections by the operator, as necessary. This fre-
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gquency of inspection will be determined on a case-by-case basis
depending on the quality of the coal refuse material, topograph-
ic location, foundation conditions, design of the fill struc-
ture, ete. In addition, it should be understood that DSL is on-
site on at least a monthly basis as required by ARM 25.4.1201 to
inspect coal mining operations. DSL would make every effort to
do a technical examination of disposal structures, as necessary,
during these inspections.

COMMENT (Pfister): Rule VIII(2) is the Reagan rule of viola-
tion. 1If the violation notice can be kept in motion long enough
the department can delay indefinitely the issuance of a cessa-
tion order, and therefore the assessment of any civil penalties.
RESPONSE: Rule VIII is the same as Federal regulation 30 C.F.R.
846.12(b). It provides a civil penalty for a corporate direc-
tor, officer, or agent who knowingly or willfully causes the
corporation to violate a DSL order or a permit condition.
Section (2) provides that this individual penalty is assessable
only when DSL has issued a cessation order and the corporation
refuses to abate the violation. However, the corporate viola-
tion subjects the corporation to civil penalties whether or not
an individual civil penalty is assessed.

COMMENT (Pfister): The changes in the definitions section
allowing head of the hollow fills with coal processing waste
make me wonder if we may have the beginnings of a Buffalo Creek,
Virginia disaster at some time in the future, particularly if
the waste is not compacted properly and tightly.

RESPONSE: DSL acknowledges the obvious necessity of enforecing
the rules to attain environmental objectives of the Montana
Strip and Underground Mine Reclamation Act and these rules,
including the compaction requirements.

COMMENT (Pfister and NPRC): The various inspection reports
should be available to the public some place within reasonable
proximity to the mine, and not only in Helena. Inspection
reports retained at the mine site should also be open for public
inspection.

RESPONSE: It is questionable whether DSL has authority to
require inspection reports to be available at mine offices.
However, copies of all inspection reports received from a per-
mittee under these rules and copies of all DSL inspection re-
ports are avajlable for public review in the Helena and Billings
offices of DSL and by mail. This provides adegquate public
access.

COMMENT (Pfister and NPRC): The language dealing with willful
violations is much clearer in the current Montana rules than in
the proposed language. The phrase "intended that the result
actually occurred" as found in the definition of "willful viola-
tion" should be included in the definition of "willfully". The
proposed language is a weaker definition and the kind of stuff
that lawyers can argue over all day and no one will ever turn
out to have done anything to violate the law.
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RESPONSE: "Willful violation," which is defined in ARM
26.2.301(131) of the current rules, is a term used in 82-4-251,
MCA. Under that statute a permit may be suspended or revoked if
the permittee intended the violation. The definition of "will-
fully” in 26.2.301(135) applies only to individual eivil penal-
ties imposed on corporate directors, officers or agents. It is
taken directly from federal regulation 30 C.F.R. 846.5. The
conduct described in this definition is actually broader because
it also includes violations that result from intentional disre-
gard or plain indifference to the laws. For this reason and the
reason that the broader definition is reguired by the federal
rules, DSL will retain the proposed definition.

COMMENT (Pfister): Will these rules permit the 1920 plus acres
proposed for the mine dump to be anything other than a mine dump
in the future? Will it grow a timber c¢rop again in 80 years?
Can homes be huilt on it if it is subdivided? Will its surface
and groundwater again be clear and potable? Will it provide a
continuing tax base contribution to the county in which it is
located? Will it provide a non-toxic livestock and wildlife
habitat? Will it ever grow a hay crop again? All of these uses
are current and existing uses in the area. The question is will
there again be uses for this land in the future under these
rules?

NSE: The rules as proposed would require that lands per-
mitted for and disturbed by surface waste disposal be reclaimed
to productive post-disturbance uses as required presently for
all coal mining operations., Surface waste disposal structures
would also be required to meet vegetative cover and water quali-
ty standards as currently required for all coal mining opera-
tions.

COMMENT (NPRC and Pfister): How much serious consideration is
going to be given the idea of backstowing underground coal
mining waste back into the mine from which it came? It has
become obvious by reviewing the proposed rules that little or no
detailed attention has been given to backstowing. There is no
specific reference to the how, when or why backstowing would be
required. What criteria would be used to determine if it should
be stored above ground or underground? If the coal sean is
basically dry, then it would seem that there would be less
problem with leaching and weathering with underground storage
and much less surface disturbance for many reasons.

RESPONSE: Section 82-4-231(3) (h), MCA, requires backstowing of
"as much stockpiled waste material as possible."™ Rule III (1)
therefore requires the operator to demonstrate why backstowing
would not be feasible if it is not proposed. If backstowing is
not proposed, DSL would require appropriate documentation to
demonstrate that backstowing cannot be done. This documentation
would include, but not be limited to, technical and economic
feasibility studies, consultation with Montana's Safety Bureau,
and addressing alternatives that would allow complete or partial
backstowing. Although these rules provide no specific standards
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for backstowing, DSL would consider environmental and safety
concerns.

COMMENT (Pfister): Both sets of regulations, i.e., those in
which the approximate contour provisions apply and those where
they do not apply, do not define the maximum size of the waste
disposal structures which would be allowed. One or two of these
structures on a small ranch could just about put the owner out
of business. I would question the success of revegetating the
outslope side. The highway department does not have outstanding
success in revegetating angle of repose areas. The angle pro-
posed for the outslope area would not be conducive to livestock
use. -

RESPONSE: The draft rules issued for public comment in late
summer of 1989 do not impose approximate original contour provi-
sions. Any proposal to place a limit on the size (volume,
height, length) of a disposal structure would be arbitrary and
would not necessarily have any relation to environmental condi-
tions at a specific site proposed for waste disposal. It is
more appropriate to apply standards of stability, design, ero-
sion and water controls, revegetation, and environmental impacts
to water, ranching interests, vegetation, wildlife, etc. on a
site-specific basis in evaluating waste disposal structures.

The effects of disposal structures on a rancher's operation
also appears to relate to the legal right of a mining company to
conduct disposal operations on property owned by someone else.
This is a private property matter that the DSL would be involved
in only to the extent that the mining company would have to show
a legal right to enter property for that purpose, pursuant to
ARM 26.4.303(14) and (15).

The operator is required to revegetate disturbed areas to
provide for soil protection and the postmining land use. 1If
this cannot be accomplished on steep slopes under local condi-
tions, then more gradual slopes must be established. The slopes
specified in the rules are the maximum allowable and might not
necessarily be permitted because of local conditions. Steep
slopes might affect livestock use, but this varies with type,
breed, and age of the animals. Runoff control terraces on the
outslope and the flatter slopes on the top of the fill would at
least partially compensate for any reduced usefulness due to
slope. Steep slopes are freguently necessary features of wild-
life habitat, and, as such, must be considered in the reclama-
tion plan.

COMMENT (Pfister): How does the department propose to control
off-site drainage and erosion while the construction of the
proposed gob piles is going on?

H ARM 26.4.633, 638 and 639, among others, require
appropriate sediment control measures to be in-place prior to
any mine-related or construction activities. Off-site drainage
and erosion must be controlled by ditches, traps, sediment
ponds, and other appropriate measures.
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COMMENT (Pfister): Does the department have a solution for
springs or wells that may be buried under a gob pile, including
one which crosses ownership lines, and would apparently then run
out through the drain on somebody else's property?

RESPONSE: Should a disposal facility be proposed to go over an
existing well, the DSL would require the proper abandonment and
sealing of that well, and in certain instances provisions for a
replacement source. An application is required to adequately
monitor and/or describe premining wells, springs, ponds and
other : aspects of surface and groundwater systems to assist in
the determination of probable hydrologic consequences, both on
and off-site, of mining-related activities. Changes to the
premining hydrologic system must be minimized to prevent adverse
affects to the postmining land use, and violation of applicable
state and federal laws and reqgulations. If the proposed opera-
tion is expected to (or later is discovered to) interrupt,
diminish or otherwise adversely impact existing water sources
(natural or developed), the operator is required to describe
alternative water sources that could be developed to replace
those impacted by mining. (See ARM 26.4.304(5) and (6), 314,
631-632, 635, 637, 643-648, and 651).

Waters draining through the underdrain of a waste disposal
structure would have to meet the standards of ARM 26.4.631 and
26.4.633 before such waters could be discharged as surface water
from the permit area surrounding the waste disposal area and
onto, perhaps, someone else's property. If necessary, such
wastes would have to be treated (e.g., by a sediment pond)
before discharge. Also, please note that Rule III(13) requires
underdrains to be constructed with non-degradable, non-acid and
non-toxic forming rocks which should assist in minimizing the
effects of a waste disposal structure on water quality degrada-
tion of spring water draining through the underdrains.

COMMENT (Pfister and NPRC): There would be a greater probabil-
ity of successful revegetation of the smaller gob piles allowed
in the approximate contour regulations. It might be very diffi-
cult in some areas to obtain enough topsoil from the site pro-
posed for the big gob pile allowed under the other set of regu-
lations to cover it with even a skim of topsoil, certainly not
enough to withstand mild erosion. Where would additional needed
topsoil come from? Would there be more surface disturbance to
cover up the gob piles?

It is also certain that more surface area would be dis-
turbed under the approximate original contour provisions. It
would seem that the potential safety of such structures would be
greater.

RESPONSE: In terms of revegetating the fill structure, the
operator would be required to salvage all viable soll material
from the area designated for coal refuse disposal. The quantity
of soil material to be salvaged would depend on the pre-distur-
bance soil resource available. Regardless of the quality of the
coal refuse material, the disposal area would have to be covered
with a minimum of 4 feet of suitable material (8 feet if the
coal refuse is acid and/or toxic forming in nature) which may
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consist of a combination of spoil or underground development
waste of acceptable quality and soil. Should the unconsolidated
material in the proposed disposal site location be inadequate to
meet the 4-foot cover requirement, the operator could propose to
borrow the material from another location; this would have to
meet the approval of DSL. The company would be responsible for
identifying adequate quantities of suitable material to meet the
rules. If this could not be done, no permit would be issued.

considering the design criteria stipulated within the
regulations, the DSL feels that the stability of the disposal
structure would not be compromised as a result of size. These
design criteria include: installation of overland flow diversion
channels, installation of underdraing, c¢ompaction/bridge
lift/static safety factor limitations, maximum outslope gradi-
ent, terracing, etc. Overall, the DSL feels that the additional
drainage (i.e., draw, coulee, gulch, arroyo, hollow, swale)
disturbance that would be required to construct coal refuse
disposal areas at approximate original contour mitigates against
a requirement to reclaim such areas to approximate original
contour. Note that fills must be designed and constructed to
provide long term stability.

COMMENT (Pfister): There does not seem to have been any consid-
eratjon given to the effect on the proposed chimney drains of
the freeze and thaw cycle. That might soften the overall struc-
ture and increase the possibility of high erosion rates in the
spring. Snow drifts on top of the structures could also cause
problems.

RESPONSE: Chimney drains would no longer be allowed under these
proposed rules because subsection (2) of Rule V will be deleted
and all reference to chimney drains will be removed from subsec-
tion (1). These changes are being made in response to OSM
comments below,

COMMENT (Pfister): If the hollow that the proposed non-original
contour gob pile would be sited in had a basic shale composition
to start with and high run-off characteristics, in spite of the
best efforts at drainage, etc., it would seem that the bond
between the gob pile and its base hollow would be problematic at
best.

RESPONSE: The overall engineering design of the fill would
provide for underdrains, diversions, or a combination of these
drainage structures. These drainage structures must be properly
designed to account for the erosive forces presently occurring
in hollows. Also, the foundation of the fill would undergo
appropriate testing to ensure stability. The proposed rules
have been structured from the federal regulations. The Office
of Surface Mining (OSM) has adopted these rules based upon
conditions occurring east of the Mississippi River. The climate
in this region includes heavy rainfall. In reviewing designs
for £ill structures, DSL would be relying oh its experience of
Montana conditions and using engineering criteria (adopted by
0SM) in its rules to ensure that these structures would have
long-term stability.
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COMMENT (Pfister): It would seem that the first test one would
have to pass on the non-original contour regulation would be a
landowner who would be willing to have such a structure built on
his land. I think the structure proposed under this reqgulatjon
could have real reclamation and public safety problems. The
department could retain both sets of regulations, with the non-
original) contour regulation heing useable only with the consent
o. the surface owner.

: The extent of DSL's authority regarding the legal
right of a company to use someone else's property for surface
digposal of wastes is provided for in ARM 26.4,303(14) and (15).
The applicant must provide documentation in its application that
it has the legal right to enter and conduct such operations on
any lands. If the landowner does not want a structure built on
his or her property and has the right to prohibit that struc-
ture, he or she may use whatever legal means are available to
prevent that from occurring. However, a rule granting a surface
owner the right to prohibit non-approximate original contour
(AOC) structures when that landowner did not otherwise have that
right would not be appropriate where the requirements of the Act
could be met without an AOC structure. Also, such a rule might
fail constitutional muster. See Western Eneray Co. v, DSL,
Genie Land Co,, 227 Mont. 74, 737 P.2d 478 (1987).

COMMENT (Pfister): There did not seem to be any specific re-
quirement that old, previously mined tunnels be mapped out in
respect to location in or under the proposed gob piles. The
collapse of old tunnels under a gob pile could cause serious
problenms.

RESPONSE: 01d wmine tunnels are very hazardous to public safety
and may present stability problems to ¢gob piles. Rule III (17)
requires the company to address this subject to ensure that the
foundation is suitable to support the gok pile., This rule may
require extensive mapping or a downhole drilling and camera
survey to ensure the integrity of the foundation.

COMMENT (Pfister): In an area where timbering has been a use of
the proposed gob pile land, can the gob pile be reclaimed to
produce timber again, should it be desired?

RESPONSE: If timbered areas are a part of the landscape before
the disposal site is disturbed, then timbered areas will have to
be a part of the landscape when the site is revegetated. If the
ability to restore the vegetation cannot be demonstrated, then
a disposal site cannot be permitted. However, because under 82-
4-233, MCA the postmining land use must be grazing and wildlife
habitat (unless alternate reclamation is allowed under 82-4-
232), the purpose of returning trees to the site is to re-estahb-
lish vegetative diversity and wildlife habitat, not commercial
forest production.

COMMENT (Pfister): What does a "long term static safety factor
of 1.5" mean?

RESPONSE: Safety factor is defined as a ratio between the
resisting force and the driving force along a failure surface.
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Wwhen the driving force due to weight ig equal to the resisting
force due to shear strength, the factor of safety is equal to 1
and failure is imminent. A long-term static safety factor of
1.5 would indicate that a permanent structure, at rest, would
have a resisting force that is 50% greater than the driving
force, providing for a sufficient level of stability.

COMMENT (Pfister): What kind of shale does the Department mean
in Subchapter 9, Rule II Valley Fill (3)(d) under predominant
type of fill material?
RESPONSE: The language containing the term “shale" being re-
ferred to in this comment is in Rule III(13)(d) as published in
the draft rules in August of 1989, The meaning of this term in
this rule is the conventional geoclogic meaning: Shale is a
sedimentary rock formed by a mixture of clay-size (less than
0.002 mm) and silt-gized (0.002-0.05 mm) particles. Shale
splits parallel or nearly parallel to the plane of stratifica-
tion.

It must be understood that the shale referred to in this
rule involves the composition of the £i]l], not the composition
of the underdrain materials.

COMMENT (Pfister): Does the 100-year, 24-hour precipitation
event include spring thaw?

: The precipitation-frequency values were generated
from daily precipitation records by the National Weather Service
(see Miller et al. 1973), and do not reflect seasonal snowpack
accumulation.

A comparison of the 100-year, 24-hour precipitation event
and a rough estimate of average annual snow accumulation fol-
lows:

The 100-year, 24-hour precipitation event for the coal~
producing regions of southeast Montana ranges from about 3.2 to
3.8 inches, while annual precipitation averages in the range of
about 12 to 16 inches. Miller et al. (1973) indicate that
approximately 30% to 50% of the average annual precipitation in
Montana occurs as snow (below and above 4,000 feet elevation,
respectively), suggesting that the average accumulated snowpack
in these regions may range as high as 4 to 8 inches (water
equivalent).

These estimates imply that average snowmelt runoff could be
comparable to or possibly much greater than a 100-year, 24-hour
storm runoff event, depending on the percentage of annual pre-
cipitation occurring as snow. Other factors that could affect
this estimate include the extent of water losses to evaporation,
sublimation, transpiration and infiltration, although frozen
ground during snowmelt can limit infiltration losses. Also,
snowmelt runoff typically occurs over an extended period rather
than as a brief, concentrated flood event like those associated
with storm events. Therefore, a specific relationship between
the magnitude and frequency of snowmelt and storm-derived runoff
events is presently not clear.

Reference cjted: Miller, J. F., R. H. Frederick, and R. J.
Tracey. 1973. Precipitation-Frequency Atlas of the Western
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United States: Volume I ~ Montana. NOAA Atlas 2. US Dept. of
Commerce, National Oceanic and Atmospheric Administration,
National Weather Service, Silver Springs, Maryland. 41 pp.

COMMENT (Pfister): Under Subchapter 9, Rule V, Coal Processing
Waste (5), the landowner on whose land the gob pile sits and
those one mile down gradient from it should also be informed
that a potential hazard exists if the department cannot imple-
ment immediate remedy.

RESPONSE: Rule 1II(19), which contains the language of concern
in this comment, will be revised to indicate that the owner of
land upon which the disposal structure is located, if that owner
is different from the mining company, will also be notified.
Also a phrase will be added to encompass the idea of notifying
landowners one mile down gradient of a potential hazard associ-
ated with the disposal structure.

COMMENT (Pfister and NPRC): 12(b) would stand further clarifi-
cation for public safety (why allow a variation for dewatered
fine coal waste?), as would best available non-toxic and nonh-
combustible material in (13).

RESPONSE: The reference to (12)(b) is apparently to what has
been published as Rule VII(8) (b), and the reference to (13) is
to what has' been published as Rule VII(9).

In terms of disposal of dewatered fine coal waste (Rule
VII(8) (b)), a variance from the lift and compaction requirements
for coal processing waste may be considered because a fine
textured material (minus 28 sieve size) of this nature may be
easily compacted to limit permeability (air and water flow) and,
as such, lift thickness and compaction restrictions may not be
necessary. The stability of disposal sites consisting of
dewatered fine coal waste would not be compromised in any case,
as the disposal structure must be designed in order to attain a
1.5 minimum static safety factor (as per Rule III (8)).

Rule VII (9) states that "the best available non-toxic and
non-combustible material" must be utilized as cover material for
the coal processing waste disposal area. Rule 26.4.301(118)
defines toxic-forming material as "earth materials or wastes
which, if acted upon by air, water, weathering, or microbiologi-
cal processes, are likely to produce chemical or physical condi=-
tions in soils or water that are detrimental to biota or uses of
water", Rule 26.4.301(25) defines combustible material as
"organic material that is capable of burning, either by fire or
through oxidation, accompanied by the evolution of heat and a
significant temperature rise". These types of materials (i.e.,
toxic and/or combustible) must be avoided in selecting a viable
cover material for the disposal site. The "best available"
means that material which is most suitable for its intended
purpose, i.e., as a cover over the coal processing waste and as
a plant growth medium. DSL would make the determination on a
case~by-case basis of what would constitute the best available
non-toxic and non-combustible material to support the postmining
land use.

Montana Administrative Register 9-5/17/90



~-953-

COMMENT (Golder): I am not able to comment very well on the
rules because of the mis-sequencing of pages of the copy I
received.

: DSL apologizes for the mis-sequencing of your copy of
the draft rules which caused so much confusion. In future major
rule-making activities, DSL will number the pages to avoid such
problems.

COMMENT (Golder): We must be careful not to put our minds on
automatic pilot and just take the rules that others have used.
All we are doing is just setting in place, making legitimate,
some very grave mistakes that are being made otherwise around
the country. We can write rules for expediency or we can con-
sider what we are leaving to our grandchildren.

RESPONSE: The Strip and Underground Mine Reclamation Act,
specifically 82-4~231(3) (h), authorizes the surface disposal of
wastes where backstowing is hot possible under rules adopted by
DSL. The proposed rules were prepared by utilizing the rules of
the States of Colorado and Utah and OSM rules as a guide and
then adapting them to the requirements of Montana law and other
regulations as best DSL could determine.

COMMENT (Golder): I recognize parts of rules here and there
that are just legitimatizing a travesty and I think we need to
take a hard look at the whole implication here and not just
follow the kinds of rules that have fit somebody else somewhere
else, however much long-term good they did being disregarded.

: Please see response to the preceding comment. These
draft rules were published to allow public scrutiny and comment
on the specifics proposed so that improvements and warranted
changes could be made. The Montana Strip and Underground Mine
Reclamation Act does not prohibit the surface djisposal of under-
ground development or coal processing wastes. Thus, DSL is in
the position of having to promulgate rules governing such dis-
posal in ways that are consistent with the environmental protec-
tion and reclamation standards of the Montana Act and the rest
of the coal regulatory rules.

COMMENT (Hanks and Darling): We suggest that the first sentence
of Rule III (7) be changed to read as follows:

Except for head-of-hollow and valley fills, disposal
structures must be located in areas approved by the
Department.

The effect of this revision is to delete the requirement
that disposal structures must be located on the most moderately
sloping and natural stable areas available unless there is a
finding by the department that another area is more environmen-
tally protective.

Qur reasons for this suggestion are two-fold. First is the
fact that the most moderately sloping and naturally stable area
may not be the most environmentally protective area and to
permit these requirements to remain in the regulations creates
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a kind of presumption that they are the most environmentally
protective. Second is the circuitous and cumbersome approach to
siting which is built into this regulation. Of necessity, it
requires that identification of all moderately sloping and
naturally stable areas in order that the most moderately sloping
and naturally stable area can be identified in some undefined
large area around a proposed mine. Then it requires a "finding"
by the Department that another site is more environmentally
protective. We don't know what the Department has to do to make
a "finding," but almost certainly it is more than is required
for a simple decision. It seems to us that the number of steps
required to comply with the regulation, as written, will require
a great deal more money, time and effort by a mine operator and
the department than would compliance with the regulation, as
revised.

RESPONSE: Because the language of concern exempts head-of-
hollow fills and valley fills from this requirement and because
of the additional exemption regarding use of a more environ-
mentally protective area, DSL does not believe this will be a
burdensome requirement. However, to remove the uncertainty
about what "finding" means, this word will be replaced by "“de-
termining®.

COMMENT (Hanks and Darling): We suggest that Rule VII(3) be
amended by deleting the words "total drainage area above the
disposal area is less than one square mile."

With all the design and performance requirements for drain-
age areas contained throughout these rules, this constraint
seems unnecessary. Moreover, this constraint may well preclude
the siting of such facility in the most environmentally pre-
ferred location.

RESPONSE: DSL agrees and will remove the language regarding the
1 square mile limitation.

COMMENT (Hanks and Darling): We suggest that the first sentence
of Rule VII 8(a)(ii) be modified to read as follows:

"compacted to prevent spontaneous combustion and to provide
the strength required for stability of the coal processing
waste."

The effect of this modification is to eliminate the 90%
compaction requirement which, as the DSL knows, has been elimi-
nated from the federal rules because it has been determined to
be unnecessary and can be difficult to achieve in waste that is
not entirely homogeneous.

As stated by the court in National Wildlife Federation v.
Hodel, 839 F.2d 694 (D.C.Cir. 1988), the Secretary of Interior
has concluded that the specific numerical requirement for com-
paction is more appropriately determined based upon the particu-
lar design, site conditions and waste characteristics. To place
a percentage figure in the regulations is superfluous because
the two critical concerns motivating the adoption of the 90%
compaction rule in 1979, namely, stability and incombustibility,
are adequately addressed without any specific percentage re-
quirement. Stability is assured by the generous 1.5 long-term
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safety rating required by the rules. Incombustibility is as-
sured by the absolute requirement that mine operators "prevent
combustion.” Inclusion of the 90% compaction rule unnecessarily
burdens mine operators and enforcement officials and should be
removed.

RESPONSE: DSL feels that this requirement should be retained in
order to assure, with a clear enforceable standard, that coal
processing waste is adequately compacted to prevent spontaneocus
combustion and limit permeability of this material. By limiting
permeability, the risks of instability problems and oxidation of
potentially acid and/or toxic constituents within the coal
processing waste would be minimized, Periodically conducting
standard proctor tests for maximum dry density during construc-
tion is a straightforward procedure for an operator and equally
straightforward for DSL to verify.

The DSL realizes that the compaction requirement for fill
structures has been deleted from the federal rules due to a
U. S. Court of Appeals decision in 1988, However, some state
regulatory authorities (SRA) within the intermountain region
still retain the 90% compaction requirement for coal refuse
disposal areas. According to Colorado and Utah SRA personnel
and coal operators in these states, the compaction levels have
been easily achieved on fill structures simply in the process of
shaping the coal refuse pile utilizing dozers and front end
loaders. For example, the Mid-Continent Resources underground
coal mine located south of Carbondale, Colorado utilizes a large
valley f£ill for disposal of both underground development waste
and coal processing waste. This operator has experienced no
problems in achieving the 90% compaction level. At this partie-
ular mine, numerous standard proctor tests have been run on the
compacted f£ill and have shown material compaction levels exceed-
ing 90% of the maximum dry density. Another underground coal
mine located in Florence, Colorado (Energy Fuels' Southfield
Mine) utilizes a hilltop coal refuse disposal area for disposal
of coal processing waste and underground development waste. At
this mine, dozers and a sheepsfoot roller are utilized for
compaction of the fill material. Standard proctor tests run on
compacted £ill material at the Southfield Mine have also shown
compaction levels exceeding 90%.

COMMENT (Kluver and NPRC): The proposed change in Rule
26.4.805(1) ALLUVIAL VALLEY FLOORS: SIGNIFICANCE DETERMINATION
is particularly offensive in that it allows a judgment call by
those unqualified to do so, the coal company personnel and the
Dept. of State Lands Staff. They are not the farmers who re-
ceive salt laden water, either in the alluvium, or in a lower
aquifer.

This change has shifted the burden of proof to the producer
to prove whether there is “negligible impact". The burden
should stay with the miner,

RESPONSE: The DSL proposed these changes to correct language
that was grammatically incorrect and was confusing. Beyond
that, DSL does not have the authority to define "significance"
in this rule as meaning any decrease in agricultural production.
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The reason for this is that 82-4-227(3)(b) (i) of the Montana
Strip and Underground Mine Reclamation Act includes language on
"gignificance" and "negligible impacts® similar in principle to
the proposed rule. The proposed language does not shift the
burden of proof from the applicant. However, to ensure that the
surface owner has input into the decision, DSL has added a
requirement that DSL consult with the surface owner.

In addition, the proposed deletion of "would" has been
eliminated to clarify the intent of this rule.

COMMENT (NPRC): The type of material that will come from both
the waste materials from the mine and the coal processing wastes
will be acid forming. It is our contention that the wastes go
back into the mine. If they can get the coal out on conveyor
they can certainly get the wastes back in the mine on a convey-
or. If these materials can be isolated on the surface then they
could also be isolated in the room and pillar areas. This would
hopefully lessen the impacts of subsidence and solve the surface
waste problems.

RESPONSE: Please see earlier comment of Pfister and NPRC and
response thereto on backstowing. Should the coal refuse desig-
nated for surface or underground disposal be potentially acid-
and/or toxic-forming in nature, the permittee must develop a
disposal plan that satisfies the requirements of ARM 26.4.505(2)
and 501(2). These rules require that the deleterious materijal
be disposed of in a manner which prevents groundwater contamina-
tion and provides adequate plant growth media for vegetative
establishment and maintenance. Specifically, the DSL can envi-
sion that coal processing waste which is high in iron sulfides
(pyrite) that are reactive or other potentially toxic-forming
constituents would have to be properly isolated to prevent
exposure of such materials to air and water and the formation of
toxic leachate. If this cannot be done, a permit for such an
operation would not be granted.

COMMENT (NPRC): The ability of gob (waste) piles to withstand
the test of time is in serious doubt.

RESPONSE: The criteria and standards contained in the proposed
rules are not intended to be short-term. DSL believes they will
provide for long term stability.

COMMENT (NPRC): It is our understanding that even if the
longwalling method of extraction is used, there are some room
and pillar operations going on as well. Surely the room and
pillar method lends itself to backstowing and would significant-
ly reduce the surface disposal.

: See response to previous comments by Pfister and NPRC
on backstowing. Also, the question of mining method is a mine-
specific one to be dealt with on that basis.

COMMENT (NPRC): These rules refer to bringing waterials from
the areas not within the permit boundaries. Does this mean
other mine wastes could be moved onto the permit area for dis-
posal? If this is the case the problems of quantity and content
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of the off permit material could create even greater problems.
RESPONSE: Under Rules III(2) and VII(4), the permittee may
dispose of coal refuse from activities off the permit area with
prior approval from the DSL. This off-site material must be
characterized physiochemically to determine if the material is
suitable for disposal within the permit area. The intent here
is to minimize additional sitea from being impacted by these
off-site wastes and disposal of these wastes in an uncontrolled
manner outside the jurisdiction of DSL.

COMMENT (NPRC): Rule IX(2)(a)(iii). What preliminary hydro-
logic impacts? Where are they defined?

RESPONSE: The part of the rule referenced states: “Each gener-
al plan must contain preliminary hydrologic and geologic infor-
mation required to assess the hydrologic impact of the struc-
ture."® The term "preliminary" modifies "hydrologic and geologic
information". Nevertheless, because use of the term "prelimi-
nary" may be somewhat confusing and is unnecessary and extrane-
ous, it will be deleted from this rule.

COMMENT (NPRC): Rule ITI(S). Organic material needs to be
specified.

RESPONSE: Under Rule III(5) and VII(S) (¢), reference is made to
removal of organic material from the disposal area. Organic
materjal anticipated by this rule would consist primarily of
woody or other vegetative debris encountered during clearing and
grubbing activities, However, other organic material would also
be removed, if encountered. What organic material might be
encountered is difficult to foresee. Therefore, it does not
appear to be prudent to attempt to further specify.

COMMENT (NPRC): Rule IXI(8). Yea it should be compacted if it
adds to the stability. The "as necessary" needs to be defined.
RESPONSE: Rule III(8) states that underground development waste
"must be ccmpacted as necesszary to ensure mass stabkility and
prevent mass movement". ‘The standard for "as necessary" would
be to ensure mass stabilitv and prevent mass movement. As
indicated, the compaction requirements would be determined on a
case-by-case basis depending on the physicochemical nature of
the underground developmant waste.

COMMENT (NPRC): Rule IXT(12). This portion of the rules does
not address how the waste material will not get in the water.
RESPONSE: The intent of this rule is to describe situations in
which an underdrain system is needed. Rule III(13) describes
the design criteria that must be met to ensure the underdrain
system is functional,. Rule IIT(13) also describes a filter
system that would ensure waste material would not enter the
water. The DSL would be required to reviev the filter system
and make a determination as to the adequacy of the proposal. 1In
addition, the impact of such structures on water quality must be
minimized in accordance with ARM 26.4.314.
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COMMENT (NPRC): Rule III (19). The term "promptly" needs to be
defined as does "as appropriate®.

RESPONSE: In Rule III(19), the term "promptly" will be replaced
by "immediately" and the term "as appropriate” will be replaced
by "that could be adversely affected." Also, please refer to
the final adopted revision of this rule for some additional
revisions.

COMMENT (NPRC): 26.4.301(32). The phrase "but not limited to"
must be added for clarity after the word "including™ on line 2.
RESPONSE: DSL agrees that this suggested language for
26.4.301(32) does clarify the rule's intent. This language will
be incorporated.

COMMENT (NPRC): 26.4.301(48). It is not clear from this sec-
tion that coal product waste material must be kept out of the
£ill material.

RESPONSE: To aveld confusion, the term "non-coal" will be
inserted before "organic material" so that the phrase of concern
will now read "other than non-coal organic materjal®. For the
sake of consistency, the samne change will be made to
26.4.301(128), regarding the definition of valley fill.

COMMENT (NPRC): 26.4.301(63). The department should leave in

"changes of 'land use or uses . . . subject to department approv-
al."
RESPONSE: This sentence is redundant because changes in land

use must be approved pursuant to ARM 26.4.824 and 825. It is
also misleading because it implies that land which had a premine
use other than grazing and wildlife habitat can be returned to
that use without imposing the alternate land use requirements.
Thus, DSL will maintain its proposed deletion of this sentence.

COMMENT (NPRC): 26.4.305. Should change the "may"” to "must."”
RESPONSE: fThe DSL agrees with the intent of this comment inas-
much as review of 82-4-222(2), MCA, reveals that all maps sub-
mitted with permit applications to meet the rules must be certi-
fied. Thus DSL will delete the proposed additional sentence at
the end of 26.4.305(2)(a) and will retain section (3), except
for the following changes: ". . . must also be certified as in
subsection 2¢b}(a)."

COMMENT (NPRC): 26.4.639(22)(a)(i). This is not a good change.
It weakens this considerably and should not be changed. Also in
this rule what is a "small area"? This needs clarification.
RESPONSE: Part (ii) under this rule was deleted because it was
in direct conflict with (i). Also, the last part of (i) was the
same as new part (iii). The constraints provided in (ii) and
(iii) as revised provide ample protection against sedimentation
problems. The rationale of removing sedimentation ponds before
the entire disturbed area meets revegetation standards is to
avoid having areas of disturbed land created by the ponds that
must be reclaimed (and thus redisturbed in the process) long
after surrounding lands have been reclaimed.
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The term "small area" is not found in this portion of the
rule.

(NPRC): 26.4.836. Add "and prove ta the department's

satisfaction the reclamation plan will not increase the overall
reclamation costs of the site to the department." The taxpayers
need this assurance.
RESPONSE: Under the proposed rule, the costs that may remain
eligible for abandoned mine funding would be those associated
with reclamation of disturbed sites or problems for which a
remining operation is not responsible under its permit. It is
unlikely that reclamation activities of a remining operation
would adversely affect the cost of reclamation of disturbance
for which abandoned mine land funding could be used in accor-
dance with this rule. Moreover, the reclamation of known aban-
doned coal mine siteg which pose a health, safety, or environ-
wental threat in Montana will be completed in the next 2-3
years. Thus, DSL does not believe the additional language
suggested in this comment is necessary.

COMMENT (NPRC): 26.4.837(2). Keep "prior to any remining
operation®.

RESPONSE: The focus of the proposed rule is the cost of recla-
mation in accordance with the approved remining/reclamation
plan. The term "prior to the remining operation" is extraneous
language, because the bond would be based upcon estimated recla-
mation costs prior to the remining operation, although it would
be focused on the reclamation of areas actually disturbed by the
remining operation. Thus, no change is necessary.

COMMENT (Ennis): Montana's proposed Rule I is similar to Feder-
al regulation 30 CFR 784.19. However, the proposed state rule
only requires that the plans be in accordance with the general
requirements of Rule III that address disposal of underground
development wastes. The Federal regulations require plans in
accordance with not only the general requirements for disposal
of excess spoil (30 CFR 817.71) but also the rules governing
valley fill/head-of-hollow fills (817.72) and durable rock fills
(817.73). Montana should reference its proposed Rules IV, V and
VI.

RESPONSE: DSL will revise Rule I to reference Rules III, IV, V
and VI.

COMMENT (Ennis): Montana's proposed Rules III(1) and VII(1)
require that underground development waste and coal processing
waste that is going to be disposed of in underground mine works
must be disposed of in accordance with a program approved by the
department. Federal regulations 30 CFR 817.71(j) and 817.81(f)
also require that the waste be disposed of in accordance with a
plan approved by MSHA. Montana should revise its proposed
language, accordingly.

RESPONSE: DSL will add a reference to MSHA, as requested.

9-5/17/90 Montana Administrative Register



-960-

COMMENT (Ennis): Montana's proposed Rule III(4) requires that
each disposal structure he designed using current prudent design
standards, certified by a registered professional engineer, and
approved by the department. Federal regulations 817.71(b) (1)
and 817.81(c¢) (1) also require that the design be certified by a
gualified registered professional engineer experienced in the
design of earth and rock fills (817.81(ec)(1l)). Montana should
revise its proposed language, accordingly.

RESPONSE: DSL will add the phrase "experienced in the design of
similar earth and waste structures."

COMM (Ennis): Proposed Rule III (12) requires that if the
disposal area contains springs, natural or man made water cours-
es, or wet weather seeps, an underdrain system consisting of
durable rock be constructed from the wet areas in a manner that
prevents infiltratjon of water into the waste material. Federal
rules B17.71(f) (1) and 817.83(a) (1) also require that
underdrains must be designed and constructed to control erosion
and ensure stability. The state should add language to its
proposed rule, accordingly.
RESPONSE: DSL will change Rule III(12) to read as follows: "If
the disposal area contains springs, . . . . . , an underdrain
system must be constructed in a manner that prevents infiltra-
tion of water into the underground development waste material
and to ensure stability of the disposal structure."

Diversion and erosion are already covered under Rule
I11(15), (16), and certain subchapter 5 and 6 rules,

COMMENT (Ennig): The state proposes to require that runoff from
the area above and from the surface of the waste structures be
diverted in stabilized channels designed to pass the runoff from
a 100-year, 24-hour precipitation event or larger event speci-
fied by the department. Federal regulations cite a 100-year, 6-
hour design precipitation event for excess spoil fills and
refuse piles. OSM recognizes that certain watershed features
and storm characteristics may generate a higher peak flow from
a 24-hour precipitation event than for a 6-hour precipitation
event. Therefore, use of a 24~hour standard may be as effective
as the 6-hour standard in some cases.

States electing to use the 24-hour design standard in their
rules must demonstrate that the standard produces a higher peak
flow than the 6-hour standard. This written demonstration must
include the following information for each region within a state
that has significant hydrologic or watershed differences:

1) Method used for estimating peak flow;

2) Parameter values selected for use with the method;

3) Total precipitation and distribution of precipitation

for the 6— and 24-hour design storm and;

4) Table of specific output including a comparison of the

peak flow for the 6- and 24- hour design storm.
RESPONSE: All previous comparisons of 6-hour vs. 24-hour design
standards for 10-, 25- and 100-year storm events have resulted
in consistently higher runoff volume and peakflow estimates for
Montana's 24-hour standards.
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COMMENT (Ennis): Montana's proposed Rule V (2) (a) requires that
for a rock-core chimney the fill must have, along the vertical
projection of the main buried stream channel or fill, a vertical
core of durable rock at least 16 feet wide. The counterpart
Federal rule, 817.72(b)(1) uses the word "rill" rather than
"£ill." This appears to be a typographical error and should be
corrected. Also, the Federal rule requires that the underdrain
system and rock core shall be designed to carry the anticipated
seepage of water due to rainfall away from the excess spoil fill
and from seeps and springs in the disposal area. The state's
proposed rules lack a counterpart to this requirement and should
be revised, accordingly.

RESPONSE: Subsection (2) of Rule V will be deleted, rendering
this comment moot.

GOMMENT (Ennis): Proposed Rule V (2)(b) requires a filter
system to ensure the proper functioning of the rock core must be
designed and constructed using standard geotechnical engineering
methods. The proposed State rule is similar to Federal regula-
tion 817.72(b)(2) except that the Federal regqulation requires
that the functioning be long term. Because head-of-hollow fills
are permanent structures, it is necessary to ensure the long
term functioning of the rock core. Such a requirement needs to
be added to the proposed state rule.

RESPONSE: Subsection (2) of Rule V will be deleted, rendering
this comment moot.

COMMENT (Ennis): State proposed Rule V (2) (c) requires that the
maximum slope of the top of the head-of-hollow fill must be
1v:5h, unless otherwise approved in writing by the department.
However, Federal regulation 817.72(b)(3) limits the maximum
slope of the top of the fill to 1v:33h (3 percent) in order to
minimize sedimentation and prevent clogging of chimney drains.
To be no less effective than the Federal regulation Montana must
limit this slope to 1v:33h (3 percent).

RESPONSE: The 1v:5h maximum slope for the top of a head-of-
hollow £ill is necessary to allow for the replacement of appro-
priate vegetative diversity, wildlife habitat types, and post-
mining land uses as required by subchapter 7 of the Montana
rules. To resolve this conflict of the 0OSM regulations with
Montana rules, subsection (2) of Rule V will be deleted. Also,
subsection (1) will be revised to remove any reference to chim-
ney drains. Therefore, the use of chimney drains will not be an
option for operators.

COMMENT (Ennis): Proposed Rule VI (1) (a) states that under-
ground development waste is eligible for disposal in durable
rock fills if it is rock material consisting of at least 80
percent by volume of sandstone, limestone or other rocks that do
not slake in water. The counterpart Federal regulation,
817.73(b), requires that the durable rock also be nonacid- and
nontoxic-forming rock. Montana must require that the 80 percent
rock material that does slake also be nonacid- and nontoxic-
forming rock.
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RESPONSE: DSL will add the requested language.

COMMENT (Ennis): Proposed State Rule VI (2)(a) requires a
stability analysis must be made by a qualified registered pro-
fessional engineer in accordance with Rule I. Federal regula-
tion 817.73(¢) requires that a qualified registered professional
engineer certifies that the design will ensure the stability of
the fill and meet other applicable requirements., Montana must
add such a certification requirement for durable rock fills.
RESPONSE: DSL will modify the rule as requested.

COMMENT (Ennis): Federal regulations 30 CFR 780.25 (a) (1) (iii)
and 784.16(a)(8)(iii) require a general plan for each coal
processing waste bank, dam or embankment that contains prelimi-
nary hydrologic and geolegic information required to assess the
hydrologic impact of the structure. The State's September 26,
1989 proposed draft rules contained a counterpart at Rule
II(2)(a)(iii). However, in response to a public comment during
the initial comment period, Montana removed this proposed rule
because the State felt it was "redundant to the information
required under ARM 26.4.304 and 314 and may also be confusing."
The requlations at ARM 26.4.304 and 314 are the general hydreolo-
gy requirements comparable to the Federal requirements at 30 CFR
780.21 and 784.14, The regulations at 30 CFR 780.25(a) and
784.16(a) are specific requirements for structures including
sedimentation ponds, water impoundments and coal processing
waste banks, dams and embankments. Montana nmust include a
counterpart to 30 CFR 780.25(a) (1) (iii) and 784.16(a) (1) (iii).
RESPONSE: DSL's response to the comment referenced has been
revised such that the language of concern has beenh re-inserted
with the following exception. The word "preliminary" has been
deleted because it is extraneous, unnecessary, and possibly
confusing.

COMMENT (Ennis): Montana has included a revised definition of
"previously mined area" in the informal package. This revision
was made in response to OSM's November 21, 1988 letter.
Montana's proposed definition of "previously mined area" is
substantively identical to the Federal definition at 30 CFR
701.5. However, in the c¢ase of National wWildlife Fed'n v.
Lujan, Nos. 87-1051, 87-1814, and 88-2788 (D.D.C, Feb. 12,
1990), the court addressed two concerns pertaining to the Feder-
al definition. The first was whether "previously mined" means
that mining occurred (1) before the date Congress enacted SMCRA
(August 3, 1977), or (2) before the various dates that SMCRA's
substantive requirements began to apply to specific mining
operations or sites.

The court found that "a definition using the date of
SMCRA's enactment more closely conforms to the Act and the
court's previous ruling on the issue™, Consequently, the court
held that the date of enactment of SMCRA (August 3, 1977) "must
be the time from which the temporal concepts of 'preexisting'
and 'previous' are measured."
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With respect to the second issue, .the court held that a
definition cannot stand that lets full reclamation of a previ-
ously mined area be undone by partial reclamation of the same
area after a subsequent mining operation.

Baged on the above and the court's remand of the Federal

definition of "previously mined area" to "correct both of the
flaws identified" in the decision, the Director will, in the
future, inform Montanha of regulatory changes need to amend this
definition. However, if Montana wishes to submnit a revised
definition of "previously mined area” it must be consistent with
the court's decisions, in that any proposed definition must
combine the language of the 1983 and 1987 versions and exclude
all highwalls created after August 3, 1977.
RESPONSE: Montana's proposed definition is consjistent with the
court's decision. The State Act was passed March 16, 1973. All
coal mining operators meeting the definition of “operator" in
the Act were reguired to submit permit applications pursuant to
the provisions in the Act within 90 days after the effective
date. Lands subject to permit at that time and thereafter were
those lands that were considered an active part of the distur-
bance associated with a c¢oal mining operation conducted by an
"operator."

Lands mined and reclaimed under a permit issued pursuant to
the 1973 Act would, by definition, not be previously mined
areas, and, thus any secondary mining of such areas would not be
remining. Any lands mined and reclaimed after the effective
date of the State Act, but without a state permit for whatever
reason, also would not be previously mined areas as defined in
this rule,

Any disturbance of old highwalls, i.e., to start mining
again where old mining stopped, is not remining under Montana
regqulations (see ARM 26.4.834). A mined and reclaimed site that
is subsequently redisturbed to recover another coal seam is
mining, not remining (see ARM 26.4.834).

5. The authority of the bDepartment and Board to adeopt and
amend the rules is based on Sections B2-4-204 and 82-4-205, MCA,
and the rules implementing Sections 82-4-203, 221, 222, 226,
227, 231, 232, 233, 235, 237, 239, 242, and 254, MCA.

/——3____)

Dennis D. Caséy, Commlssxon/t

Certified to the Secretary of State May 7, 1990,
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BEFORE THE BOARD OF LAND COMMISSIONERS
AND THE DEPARTMENT OF STATE LANDS
OF THE STATE OF MONTANA

NOTICE OF REPEAL
AND AMENDMENT OF
STRIP AND UNDERGROUND

In the Matter of the )
Amendment of ARM 26.4.724 )
through 26.4.726, 26.4.728, )
26.4.730 through 26.4.733, ) COAL AND URANIUM

and 26.4.1301A and repeal ) MINING AND RECLAMATION
of ARM 26.4.727, 26.4.729, ) RULES

26.4.734 and 26.4.735, all )

pertaining to revegetation )

of land disturbed by coal )

and uranium mining operations.)

TO: All Interested Persohs

1. on November 22, 1989, the Department of State Lands
and Board of Land Commissioners published notice of public
hearing on proposed repeal of ARM 26.4.727, 26.4.729,
26.4.734, and 26.4.735 and amendment of ARM 26.4.724 through
26.4.726, 26.4.728, 26.4.730 through 26.4.733, and 26.4.1301A
concerning revegetation of land disturbed by coal and uranium
mining operations at page 1885 of the 1989 Montana Administra-
tive Register, Issue No. 22.

2. The Department and Board have amended and repealed
the rules as proposed.

3. During the comment period, the Department received
written comments from Westmoreland Coal Company, Western Ener-
gy Company, Peabody Coal Company, and Spring Creek Coal Compa-
ny. Summaries of those comments and the Board and Department
responses to those comments are as follows:

COMMENT: Although the rules may require fine tuning,
Westmoreland and Western Energy support the rules as proposed.
RESPONSE: No response necessary.

COMM : The proposed rules are needlessly complex, too re-
strictive, and unrealistic from an ecological standpoint. A
number of the items addressed in the rules (e.yg., portions of
26.4.726) would be better placed in guidelines rather than in
the rules. The promulgation of very specific rules will not
allow for the flexibility needed in reclamation plans and bond
release situations, (Peabody)

RESPONSE: The rules have been written with the detail neces-
sary in the Department's opinion, to notify operators and the
public of the standards that will be applied to determine vey-
etation success. Specific objectionable provisions are iden-
tified in later comments, and the Department has addressed
those specific comments.
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COMMENT: Proposed rule 26.4.724(1) states that reference ar-
eas pust be established for all native community types to be
disturbed. Throughout the remaining revegetation rules, al-
lowance is made for the use of the reference area or histori-
cal record approach. If an operator chooses to use the his-
torical record approach, must that operator go through the
additional cost and effort of establishing reference areas as
well? The establishment of reference areas should be an op-
tion to the operator, either as a backup to the historical
record approach or as the primary measure. (Peabody, Spring
Creek}

RESPONSE: Reference areas are necessary to insure that suffi-
cient and appropriate data will be accessible for bond release
purposes if alternative revegetation comparison standards
prove to be inadequate. The Department will not therefore
make reference areas optional.

COMMENT: Proposed rule 26.4.724(2) requires a map scale of 1
inch = 400 feet with no provision for any other map scale to
be approved by the Department. The rule should provide for
other than 1:400 map scale, if approved by the Department.
(Spring Creek)

RESPONSE: 26.4.304(9)(a) permits, upon approval, the use of
other scales for mapping vegetative communities on the mine
site. However, the Department believes that the special role
of reference areas in determining reclamation performance re-
quires a certain amount of precision in the delineation and
characterization of their communities, and that 1 inch = 400
feet meets this need.

COMMENT: Proposed rule 26.4.724(3) requires management, as-
sumed to be grazing, of reference areas at a minimum level of
"good" condition class. Since revegetation success is to be
evaluated by comparison with reference areas, the intent of
this section is to require a minimum acceptance level in di-
rect contradiction to the language of 82-4-233, which requires
a level comparable to premining condition. In many cases,
this would be lower than "good" condition.

It is entirely possible that areas disturbed by mining
operations were in poor or fair range condition prior to top-
soil stripping operations. Reclamation would be in compliance
with the intent of the Act if such land was reclaimed to poor
or fair range conditions, but it would not meet the require-
ments of the proposed revegetation rules. (Spring Creek)
RESPONSE: Section 82-4-233(1) (c) requires that the vegetative
cover on the reclaimed lands be capable of withstanding graz-
ing pressure comparable to that which the land could have
sustajined prior to mining. Thus, the reclaimed land must have
at least the same land use capabilities as its premine capa-
bility under proper management. A good or better range condi-
tion reflects proper management of specific land units and
therefore is a minimum condition necessary for comparison with
reclaimed lands. No change will be made.
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COMMENT: Proposed 26.4.724(4) (a) specifies that grazing be
conducted during at least two years out of the last five of
the liability period. Neither Federal regulations nor State
or Federal law require grazing of reclaimed lands. This pro-
vision is inconsistent with law, Two years of data is not
going to provide any significant documentation as to whether
the reclaimed areas can withstand grazing pressure, but pro-
duction and species composition data can provide a good indi-
cation. It is difficult to understand the reason for this
rule or what will be achieved by specifying grazing in this
time frame. (Peabody, Spring Creek)

RESPONSE: Neither federal rules nor state or federal laws pre-
clude the use of grazing to test the ability of reclaimed ar-
eas to withstand grazing. The Department believes that graz-
ing response, in conjunction with other data, is the best way
to assess the ability of reclaimed land to feed livestock and
withstand grazing pressure because of the variability of com-
munity development and the dietary selectivity of grazing ani-
mals. The rule states that at least two years of grazing will
be performed. If two years of grazing is not adequate on a
particular site to demonstrate revegetation success, then ad-
ditional grazing will be required.

COMMENT: Regarding management of reference areas, range con-
dition can be paintained with methods other than grazing, al-
though it is assumed to be the generally accepted approach.
Rule 26.4.724(3)(a) and (4)(a) require that range condition be
established or improved to good condition, then exposed to
grazing at an approved level to majintain the achieved range
condition. It would be equally effective to mechanically re-
move an appropriate level of vegetative growth since the ef-
fects of livestock grazing on rangelands are related primarily
to the direct effects that defoliation has on the growth and
reproduction of individual plants. This method would produce
similar results while avoiding the problem of grazing small
isolated areas. Grazing of reference areas is not dictated by
the Act, therefore should not be the only method allowed under
the rules. Greater flexibility needs to be incorporated into
this section of the rules. Similar comments are provided be-
low regarding the requirement to graze revegetated areas.
(Spring Creek)

RESPONSE: Mechanical removal does not simulate the selectivi-
ty of grazing animals. Selectivity can affect the survival of
plant species and the composition of plant communities. Since
reclaimed areas must be capable of withstanding grazing and
such areas may be compared with reference areas for bond re-
lease purposes, then the reference areas must be grazed.

COMMENT: Proposed 26.4.726 outlines data collection require-
ments for assessing the success of reclamation. It proposes
clipping and weighing of each of 8 morphological classes,
gathering production data, estimating total cover, and deter-
mining density, and then comparing these parameters at the 90%
confidence interval between reference area data and/or techni-
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cal standards derived from historical data. In addition, the
rule requires that sample adequacy be demonstrated for each
parameter.

When land management agencies like the SCS conduct field
surveys to determine range condition class, they utilize much
simpler, but equally effective methods. The other major land
managers, including the Forest Service, BLM and Bureau of In-
dian Affairs, use gimilar technigues. Range condition of mil-
liong of acres involved in the Conservation Reserve Program
are asgessed by field methods less complex than those proposed
by the Department. Would it not be possible to adopt similar
assessment techniques to satisfy the requirements of the Act
and eliminate the unnecessary detailed scrutiny proposed in
this rule? It seems plausible that diverse, effective, and
permanent cover of the same seasonal variety can be detected
by the less cumbersome methods already in use by other agen-
cies responsible for many millions of acres. (Spring Creek)

: The methods used by the agencies listed are
designed to assess the condition of existing rangelands, the
trends in condition over time, and the impacts of grazing on
those lands, not to determine the adequacy of mined land rec-
lamation. The methods required by the rules are designed to
assess vegetation that is established on mined lands where the
predisturbance vegetation has been completely destroyed. The
Department believes that the methods required by the rules
.will provide the information needed to assess the production,
cover, density, diversity, and utility of the post-mine vege-
tation.

CQMMENT: The requirement in 26.4.726 that post-mine diversi-
ty, density, morphological classes, and distribution of mor-
phological classes be comparable to premine conditions is not
realistic because the native plant communities that represent
the premine conditions are subclimax or climax communities,
Comparability to these communities cannot be achieved in 10 or
20 years. (Peabody)

RESPONSE: Reclamation is expected to give a head start to
natural successional processes so that premine conditions can
be adequately approximated within the 10-year responsibility
period.

COMMENT: Rule 26.4.726(1) requires a demonstration of sample
adequacy. Western Energy hopes that the permittee and the
Department can agree on an acceptable number of samples on a
case-by-case basis.

RESPONSE: The number of samples necessary can be derived us-
ing one of several standard sample adequacy formulas.

COMMENT: As long as there is good distribution of plant com-
munities, the need for certain species or class distribution

in proposed 26.4.726(7) is questionable and difficult to docu-
ment. Also, the rule requires that distribution be "the same
or greater extent provided by premine...". As stated earlier,
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the requirement to exceed premined conditions is excessive.
(Spring Creek)

RESPONSE: Plant communities are composed of particular spe-
cies and morphological classes. Therefore, a good distribu-
tion of communities is essentially synonymous with effective
distribution of species and classes. The rule does not re-
quire more effective distribution. The words "or greater" are
included so that more effective distribution does not violate

the rule.

4. The authority of the Department and Board to amend
and repeal these rules is based on sections 82-4-204 and 82-4-
205, MCA, and these rules implement sections 82-4-233 and 82-
4-235, MCA. "

L2 4-—7/"’{0"7

Dennis D. Casey, Commissionei?

Certified to the Secretary of State May 7, 1990.
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of nevw rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendatlons to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

1s Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE
MONTANA ADMINISTRATIVE REGISTER

Definitions: Administrative Rules of Montana (ARM) is a
looseleaf compilation by department of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft

ack, ound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of Montara (ARM):

Known 1. Consult ARM topical index.
Subject Update the rule by checking the
Matter accumulative table and the table of

contents in the last Montana Administrative
Register issued.

Statute 2. Go to cross reference table at end of each
Number and title which 1ist MCA section numbers and
Department corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Procedure Act for inclusion in
the ARM. The ARM is updated through March 31, 1990. This table
includes those rules adopted during the period April 1, 1990
through June 30, 1990 and any proposed rule action that is
pending during the past 6 month period. (A notice of adoption
must be published within 6 months of the published notice of the
proposed rule.) This table does not, however, include the
contents of this issue of the Montana Administrative Register
(MAR) .

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through March 31, 1990, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1989 and 1990 Montana Administrative Registers.

ADMINISTRATION, Department of, Title 2

I-XIII and other rules - Veteran's Employment Preference -
Veteran's and Handicapped Person's Employment
Preference, p. 1361, 478

2.13.102 Use of the State Telecommunication Systems, p. 397

2.21.8017 and other rule - Grievances, p. 1997, 377

(Public Employees' Retirement Board)

2.43.302 and other rules - Montana's Retirement Systems -
State Social Security Program -~ Purchasing Service
Credit - Post-retirement Benefit Adjustments - Return
to Covered Employment After Retirement, p. 1999

(Workers' Compensation Court)

2.52.101 Transfer of Organizational and Procedural Rules of
the Workers' Compensation Court to the Department of
Labor & Industry, p. 2177

AGRICULTURE. Department of, Title 4

4.12.1202 and other rules - Alfalfa Leafcutting Bees, p. 1,
378, 704

STATE AUDITOR, Title 6

I-VII Establishment and Operations of a Prelicensing
Education Program, p. 8, 487

I-IX Establishment and Operations of a Surplus Lines

stamping Office - Imposition Upon Transactions of
Surplus Lines Insurance of a Stamping Fee -
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Compulsory Membership in a Surplus Lines Advisory
organization, p. 2008, 218

COMMERCE, Department of, Title 8

{Board of Architects)

8.6.406 and other rules - Reciprocity - Qualification
Required for Branch Office - Examinations -
Individual Seal - Renewals - Standards of
Professional Conduct - Fee Schedule - Architect

Partnerships to File Statement with Board Office -
Board Meetings - Seal - Governor's Report - Financial
Records and Other Records - Grant and Issue Licenses
- Duplicate License -~ Public Participation, p. 250,
583

(Bopard of Athletics)

8.8.2804 and other rules - Licensing Requirements - Contracts
and Penalties -~ Boxing Contestants - Physical
Examination - Ring - Equipment - Disciplinary Actions
- Relationship of Managers and Boxers, p. 765

(Board of Chiropractors)

I-v Applications ~ Minipum Requirements for Certification
- Approval of Training Programs - Recertification and
Fees of Impairment Evaluators, p. 255

I-v Applications - Minimum Requirements for Certification
- Approval of Training Programs - Recertification -

Fees of Impairment Evaluators, p. 399

8.12.601 and other rules - License Applications - Educational
Standards for Licensure - License Examinations -
Temporary Permits - Renewals - Unprofessional Conduct
Standards ~ Reinstatement of Licenses - Disciplinary
Actions - Recordation of License - Definitions,
p. 258

8.12.601 and other rules =~ Applications - Renewal Fees -
Consolidating Board Fees Into One Central Rule,
P. 769

(Board of Cosmetologists)

8.14.401 and other rules - Practice of Cosmetology - Booth
Rentals, p. 658

(Board of Dentistry)

Prior Referral for Partial Dentures, p. 1065, 222

8 16.101 and other rules - Board Organization ~ Examinations -
Allowable Functions - Minimum Qualifying Standards -
Minimum Monitoring Standards - Facility S$tandards -
Reporting Adverse Occurrences - Fees - Oral Interview
- Applications - Mandatory CPR, p. 942, 2179

8.16.402 and other rules - Examination - Permit Required for
Administration or Facility, p. 1066, 2187

{(Board of Hearing Aid Dispensers)

8.20.401 Traineeship Requirements and Standards, p. 771

(Board of Horse Racing)

I-V1 Superfecta Sweepstakes - Tri-superfecta Wagering,
p. 1693, 2191
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(Board of
8.30.406

(Board of
8.48.902

(Board of
8.50.423

(Board of
8.54.204

8.54.817

(Board of
8.56.602

(Board of
8,.58.401

8.58.412

(Board of
8.61.404
(Board of
8.62.404

(Building
8.70.104
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and other rules - Simulcast Horse Racing - Simulcast
Race Meets Under the Parimutuel System for Wagering,
p. 1683, 2189

Morticians)
and other rules - Examinations - Fee Schedule -
Itemization, p. 1624, 2193

Protessional Engineers and Land Surveyors)
and other rules - Statements of Competency - Land
Surveyor Nonresident Practice in Montana - Avoidance
of Improper Solicitation of Professional Employment,
p. 773

Private Security Patrolmen and Investigators)
and other rules - Definitions - Temporary Employment
- Applications - Examinations - Ingsurance - Applicant
Fingerprint Check -~ Fees - Probationary Private
Investigators - Firearns Safety Tests -
Unprofessional Standards - Record Keeping - Code of
Ethics for Licensees - Code of Ethics for Employees -
Powers of Arrest and 1Initial Procedures -
Disciplinary Action, p. 776

Public Accountants)
and other rules - Licensing of Public Accountants,
p. 1870, 584
and other rules - Credit for Service as Report
Reviewer ~ Definitions -~ Filing of Reports -
Alternatives and Exemptions Reviews and Enforcement,
P. 1866, 586

Radiologic Technologists)
and other rules - Permit Applications - Course
Requirements - Permit Examinations - Temporary
Permits - Permit Restrictions, p. 402

Realty Regulation)
and other rules <« Administration, Licensing and
Conduct of Real Estate Licensees - Registration and
Sales of Subdivisions, p. 405
Inactive Licenses - Reactivation of Licenses =~
Continuing Education, p. 467, 1339

Social Work Examiners and Professional Counselors)
and other rule - Fees, p. 424

Speech/Language Pathologists and Audiologists)
and other rules - Speech/Language Pathology and
Audiology, p. 1699, 2194

Codes Bureau)
Incorporation by Reference of the Model Energy Code,
p. 1070, 1909

(Milk Control Bureau)

8,79,301

Licensee Assessments, p. 426, 820

(Financial Division)

I 111

Investment Securities, p. 1377, 2196

Application Procedure for Authorization to Engage In
the Escrow Business - Change of Ownership in Escrow
Businesses - Examination of Escrow Business, p. 2015
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(Board of Milk Control)

8.86.301 Class I Price Formula - Class I Wholesale Prices,
p. 2101, B21

8.86.301 Class I Resale Pricing Formula, p. 710, 2047

8.86.505 Quota Rules for Producers Supplying Meadow Gold
Dairies, Inc., p. 2099, 502

8.86.506 and other rules - Statewide Pooling Arrangements as
it Pertains to Producer Payments, p. 2109, 705

(state Banking Board)
Application Procedure for a Certificate of
Authorization to Establish a New Branch, p. 1380,
2201

1 Application Procedure for Approval to Merge
Affiliated Banks, p. 1302, 2198

(Local Government Assistance Division)

1 Administration of the 1990 Federal Community
Development Block Grant (CDBG) Program, p. 682

(Board of Investments)

I-IX Montana Economic Development Act - The Cocnservation
Enhancement Program, p. 1634, 2204

8.97.802 and other rules - Montana cCapital cCompany Act -
Investments by the Montana Board of Investments,
p. 1881, 503, 716

8.97.1101 and other rule - Names and Addresses of Board Members
-~ Conventional Loan Program - Purpose and Loan
Restrictions, p. 182, 589

8.97.1101 and other rules -~ Organizational Rule - Forward
Commitment Fees and Yield Requirements for All Loans
- Loan Programs Assumptions, p., 1631, 2203

8.97.1302 and other rules - Seller/services Approval Procedures
Forward Commitment Fees, p. 786

(Board of Science and Technology Development)

I-XX and other rules - Loans Made by the Montana Board of
Science and Technology Development, p. 428

(Montana State Lottery Commission)

8.127.203 and other rules - Definitions - Retailer Bonding -
Duties -~ Revocation or Suspension of Licensed -
Prizes - On-line Endorsement, p. 2017, 226

EDUCATION, Title 10

(Superintendent of Public Instruction)

I-IV Spending and Reserve Limits, p. 24, 508

1-v Guaranteed Tax Base, p. 15, 507

I-vIX Permissive Amount, Voted Amount and School Levies,
p. 29, 510, 723

I-XVII Special Education Due Process Matters, p. 440

I-XXII and other Rules - Tuition and Accounting Practices,

p. 330, 717

10.6.101 and other rules =- All School Controversy Contested
Cases Before County Superintendents of the State of
Montana, p. 436

10.13.101 and other rules - State Equalization, p. 184, 505
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(Board of Public Education)

10.55.804

10.57.301

10.57.401
10.57.601

10.67.101

and other rules - Gifted and Talented - Experience
Verification - Class 3 Administrative Certificate,
p. 1072, 2050

and other rules - Endorsement Information -~
Endorsement of Computer Science Teachers - Policy
Governing Pupil Instruction-Related Days Approved for
Foundation Program Calculations - Program of Approved
Pupil Instruction-Related Days, p. 2116, 725

Class I Professional Teaching Certificate, p. 1640,
725

Request to Suspend or Revoke a Teacher or Specialist
Certificate: Preliminary Action, p. 690

and other rules - State Ald Distribution Schedule -
Reporting Requirements - Notice and Opportunity for
Hearing ~ Hearing in Contested Cases - After Hearing,
p. 684

(Montana Arts Council)
10.111.701 and other rules - Cultural and Aesthetic Project

Grant Proposals, p. 789

FAMILY SERVICES, Department of, Title 11

11.5.605
11.7.402

11.12.104
11.14.314

11.16.120

Access to Department Records, p. 693

and other rules - Composition of and Criteria for
Approving Recommendations of Youth Placement
Committees - Composition of Foster Care Review
Committees, p. 265, 728

and other rule - Licensure of Youth Care Facilities,
p. 263, 590

and other rule - Group Day Care Home Health Care
Requirements, p. 2020

and other rules - Licensure of Adult Foster Care
Homes, p. 1706, 2207

FISH. WILDLIFE AND PARKS, Department of, Title 12

I-VI
I-Vvl
I-XII
12.6.801
12.6.901
12.6.901

12.6.901
12.9.210

Montana Administrative Register

Paddlefish Egg Donations, Marketing and Sale,
p. 1383, 2051

Upland Game Bird Habjitat Enhancement Program,
p. 1386, 2054

River Restoration Program, p. 795

and other rule - Restricting Public Access and
Fishing Near Montana Power Company Dams -~ Boating
Closures, p. 449

Water Safety Regulations, p. 452

Water Safety Regulations - Closing Certain Waters,
p. 35, 514

Water safety Regulations, p. 1257, 1910

Warm Springs Game Preserve, p. 38, 515
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HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I-11I Living Will Procedures for Emergency Medical Services
Personnel, p. 1737, 2232

I-v Reports of Unprotected Exposure to Infectious
Disease, p. 1733, 2229

I-VIIT Emergency Adoption - Underground Storage Tanks =
Licensing of Underground Tank Installers - Permitting
of Underground Tank Installations and Closures, p.
731

I-X Water Quality - Procedures and Criteria Regarding
Wastewater Treatment Works Revolving Fund, p. 799

I-XV Pretreatment Standards for Discharges Into Publicly
Operated Treatment Works, p. 1457, 2063

I-XXIV Petroleum Tank Release Compensation Program, p. 40,
816

I-XXXII Occupationa) Health - Asbestos Control, p. 1740, 2234

I-XXXVIII and other rules - Licensing of Emergency Medical
Services, p. 1712, 2212

16.8.807 and other rule -~ Monitoring and Reporting of Air
Quality Data, p. 1259, 2059

16.8.921 and other rules - Air Quality - Definitions - Ambient
Air Increments -~ Air Quality Limitations - Exclusions
from Increment Consumption - Class I Variances -
General, p. 805

16.10.606 -Temporary Licensing of Tourist Homes During the
Montana Centennial Cattle Drive, p. 1390, 2211

16.20.901 and other rules - Montana Pollutant Dbischarge
Elimination System, p. 1391, 2060

16.26,102 and other rules = Women, Infants and Children,
p. 2022, 227

16.45.101 and other rules - Underground Storage Tanks -~
Reimbursement for Petroleum Storage Tank Release
Clean Ups, p. 1075, 1308, 1912

HIGHWAYS, Department of, Title 18

I-XX Installation of Motorist Information Signs Along
Interstate and Primary Highways, p. 1641, 111

18.8.510B and other rules - Convoy Moves of Oversize Vehicles -
Flag Vehicle Requirements, p. 2027, 591

18.8.1101 Movement of Houses, Buildings and Other Large

Objects, p. 578

INSTITUTIONS, Department of, Title 20

20.3.202

20.7.102

9-5/17/90

and other rules - Definitions - Clients' Rights -
Outpatient Component Requirements - Certification
System for Chemical Dependency Personnel ~ Chemical
Dependency Education Course Requirements - ACT,
p. 2121, 737

Prisoner Application Procedure, General Statute
Requirement, p. 1767, 285
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20.7.1101 Conditions on Probation or Parole, p. 695

JUSTICE. Department of, Title 23

I-XI1V Admission - Attendance -~ Conduct - Evaluations and
Regquirements for Graduation from the Montana Law
Enforcement Academy, p. 809

I-L Gambling, p. 1769, 286

8.124.101 apd other rules - Gambling, p. 2127, 828

(Board of Crime Control)

23.14.401  and other rules ~ Administration of Peace Officer
standards and Training - Minimum Standards for the
Employment of Detention Officers - Requirements for
Detention officer Certification - Referenced Rules to
Apply to Full-time and Part-time Detention Officers,
p. 1559, 2064

23.14.404 and other rule - General Requirements for
Certification - Requirements for the Basic
Certificate, p. 1557, 2065

LABOR AND INDUSTRY, Department of, Title 24

I Travel Expense Reimbursement, p. 816
I-1I Establishing Montana‘'s Minimum Hourly Wage Rate,
p. 454, B52

(Workers' Compensation Judge)

24.5.101 and other rules =~ Procedural Rules of the Court,
p. 349, 847

(Human Rights Comnission)

24.9.212 Confidentiality - Procedure on Finding of Lack of
Reasonable Cause - Contested Case Record - Exceptions
to Proposed Orders, p. 2157, 525

24.16.9009 and other rule - Prevailing Wage Enforcement -
Placing All Prevailing Wage Cases Under Wage Claim
Proceedings, p. 1654, 2249

(Board of Personnel Appeals)

I-VIII Review of Wage Claims by the Board of Personnel
Appeals, p. 1656, 2250

(Workers' Compensation)

24.29.101 and other rules - Transfer of Part of the
Organization and Function of the Division of Workers'
Compensation to the Employment Relatlions Division,
p. 2151

24.29.1415 Impairment Rating Dispute Procedure, p. 456

LANDS artme e 26
I-IIX Investigation of Complaints Regarding Effects of Hard
Rock Blasting Operations, p. 458
I-VII Authorizing Permitting and Requiring Reclamation of

Hard Rock Mills and Operations that Reprocess
Tailings and Waste Rock from Previous Operations,
p. 267
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I-XIT and other rules - Disposal of Underground Coal Mine
waste - Individual Civil Penalties ~ Restrictions on
Financial Interests of Multiple Interest Advisory
Boards, p. 1309, 366A

26.4.724 and other rules - Revegetation of Land Disturbed by
Coal and Uranium Mining Operations, p. 1885

LIVESTQCK, Department of, Title 32

32.2.401 and other rules - Requiring a Sheep Permit before
Removal of Sheep from County or State - Fees,
p. 1894, 300

32.3.201 and other rules ~ Regulating Sheep, Bison and Llamas,
p. 1660, 300

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

I-II Reject Permit Applications for Consumptive Uses -
Modify Permits for Nonconsumptive Uses in Rock Creek
Basin, p. 1334, 301

I-II Reject Permit Applications for Consumptive Uses and
to Modify Permits for Nonconsumptive Uses in Grant
Creek Basin, p. 959, 228

(Board of Natural Resources and Conservation)

36.16,118 Voluntary Transfer of A Reserved Water Right,
p. 1564, 2066

(Board of Water Well Contractors)

I Abandonment of Monitoring Wells, p. 273, 739

36.21.415 Fee Schedule, p. 1790, 119

(Board of 0il and Gas Conservation)

I Incorporating by Reference Rules Pertaining to the
Montana Environmental Policy Act, p. 2164, 531

36.22.307 and other rules - Issuance of 0il and Gas Drilling
Permits - Public Notice Requirements - Change of
Ownership Requirements - Bond Release, p. 1792, 305

PUBLIC SERVICE REGULATION, Department of, Title 38

I-III and other rules - Motor Carrier Status -~ Class C
Contracts - Class C Pickups and Delivery - Contract
and Common Carrier Distinction - Insurance - Transfer
of Authority - Carrier Rate Increases - Vehicle
Identification, p. 467

38.4.105 and other rules - Intrastate Rail Rate Proceedings,
p. 1796, 2252

38.5.2202 and other rule - Federal Pipeline Safety Regulations
Including Drug-Testing Requirements, p. 275, 698

38.5.3332 Customer Billing, p. 192, 593

R UE, D tme,

I Property Tax for Co-op Vehicles, p. 1805, 233
I Prepayment of Motor Fuel Taxes, p. 1264, 2068
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I-1II Property Tax - Reappraisal of Real Property Dealing
With statistical Procedures and Results, p. 198, 596
I-v Property Tax - Reappraisal of Real Property, p. 54,

202, 367, 596

42.12.205 and other rule - Requirements When Licensing Is
Subject to Lien, p. 194

42.15.106 Personal Income Tax Surcharge, p. 1801, 120

42.17.105 Computation of Withholding Taxes, p. 1803, 121

42.18.101 and other rules - Property Tax - Reappraisal Plan,
p- 2031, 594

42.20.401 and other rules - Property Tax - Sales Assessment
Ratio, p. 2039, 596

42.20.420 and other rules - Sales Assessment Ratio Study,
p. 818

42.20.438 Sales Assessment Ratio Study, p. 700

42,23.117 Surtax for Corporations, p. 2044, 234

42.23.413 carryover of Net Operating Losses - Corporation
License Tax, p. 2166, 645

42.27.102 Distributors Bond for Motor Fuels, p. 1799, 122

42.28.321 Required Records - Audits - Motor Fuels Tax, p. 580

SECRETARY OF STATE, Title 44

1.2.419 Filing, Compiling, Printer Pickup and Publication for
the Montana Administrative Register, p. 1806, 2253

44.9.103 and other rules - Mail Ballot Elections, p. 2168,
308

(Commissioner of Political Practices)

44.10.331 Limitations on Receipts From Political Committees to
Legislative Candidates, p. 203, 532

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I and other rule - Transfer of Resources for General
Relief Eligibility Purposes, p. 1905, 127

I-II Transitional child Care, p. 207, 533

I-VIII Skilled Nursing and Intermediate Care Services In
Institutions for Mental Diseases, p. 278

I-LXV and other rules - Child Support Enforcement

Procedures and Administration, p. 74, 375
46.10.407 Transfer of Resources Rule for the AFDC Program,
p. 1896, 123
46.12.303 Medicald Overpayment Recovery, p. 2175, 379
46,12.532 Reimbursement for Speech Therapy Services, p. 596,

876
46.12.545 and other rules -« Occupational Therapy Services,
p. 370, 582
46.12.552 Reimbursement for Home Health Services, p. 474
46.12.5%71 and other rules - Coverage Requirements and

Reimbursement for Clinic Services =- Psychological
Services - Clinical Social Work Services, p. 71, 534,
740
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46.12.1201

46.12.1823
46.12.2003
46.12.2013
46.12.3207

46.12.3401
46.12.3401

46.12.3803
46.12.4008

46.25.101
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and other rules - Specialized Nonemergency Medical
Transportation, p. 1811, 2254

and other rules - Reimbursement of Nursing Facilities
for Nurse Aide Wage Increases - Oxygen Equipment -
Incorporation of the Patient Assessment Manual -
other Matters, p. 1814, 2255

and other rule - Hospice Services, p. 205, 539
Reimbursement for Obstetrical Services, p. 702
Reimbursement for Certified Registered Nurse
Anesthetists, p. 214, 540

Ineligibility for Certain Medicaid Benefits Following
Certain Transfers of Resources, p. 1898, 124
Transitional Medicaid Coverage, p. 210, 541
Medicaid Coverage for Pregnant Women and Children up
to Age Six, p. 212, 542

Medically Needy Income Levels, p. 368, 853

Earned Income Disregards for Institutionalized
Individuals, p. 216, 543

and other rules - General Relief, p. 1825, 2271
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