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ISSUE NO. 7

The Montana Administrative Register (MAR), a MQMM ly

publication, has three sections. The notice section contdins
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing and
where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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STATE OF MONTANA
DEPARTMENT OF COMMFRCE

BEFORE THE BOARD OF COSMETOLQGISTS
In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
general amendment and repeal ) PROPOSED AMENDMENT AND REPEAL
of rules pertaining to regula- ) OF RULES PERTAINING TO THE
tion of the practice of ) PRACTICE OF COSMETOLOGY AND
cosmetology and adoption of ) ADOPTION OF NEW RULES PER~
new rules pertaining to booth } TAINING TO BOOTH RENTALS
rentals )

TO: All Interested Pernons:

1. On May 7, 1990, at 9:00 a.m., a public hearing will
be held in the downsatairs conference room of the Department
of Commerce building, 1424 - 9th Avenue, Helena, Montana, to
congider the amendment and adoption of rules pertaining to
cosmetology and booth rentals.

2. The Board is proposing to amend ARM 8,14,401,
8.14.601 through 8.14.608, 8.14.801 through 8.14,803, 8.14.8058
through 8.14.808, 8.14.812 through 8.14.816, 8.14.901,
8.14,902, 8.14.904, 8.14,909, 6.14.1003, 8.14.1010, 8.14.1101,
8.14.1103 through 8.14.1106, 8,14.1109, 8.14.1201, 8.14.1205,
8.14.1206, 8.14.1215, 8.14.1216; repeal of 8.14.610, 8.14.809
and 8.14.810; and to adopt new rules I through V, pertaining
to booth rentalr.

3. The proposed amendments will read asz follows: (new
matter underlined, deleted matter interlined)

“8.14.401 GFNFRAL RFOUTRFMFNTS +431)--Ne-iitcense-shali-be
atterecd-or-changed-in-any-manner-except-by-the-departmenty

(2) will remain the same but be renumbered as (1).

€33% (2) Al}l persons practicing cosmetology as defined,
must provide a suitable place equipped to give adequate
service to patrons, subject to inspection by the inspector or
person authorized by the board or by the department with board
approval.

(4) will) remain the same, but will be renumbered (3)."

auth: Sec, 37-31-203, MCA; IMP, Sec. 37-31-101,
37-31-302, 37-31-303, 37-31-304, 37-31-311, 37-31-331, MCA

REASON: Deletion of subsection (1) is needed because it
addresses a subject already covered by statute. The proposed
amendment to subsection (2) will conform the rule to current
practices of the board.

"8.14.601 APPLICATTION FOR SCHOOI. LICFENSF (1) The
applicant must request the necessary application forms from
the department in writing. The applicant shall state the
names and addresses of the proposed owners. If a corporation,
the names and addresses of the officers and principal
stockholders must be included.

(2) A personal survey form will be mailed to the
applicant requesting detailed information as to the
applicant's education and training, previous experience in
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conducting a school, or former teaching employment, evidenee
mf-good-merai-charactery; and the ability to conduct a school.

(3) will remain the same.

ta) At the entrance of each_school, a large legible
gign with the words "School of Cosmetology”™ or "School of
Manicuring” shall be displayed. Each classroom shall have
similar signs with the words "Student Work Only” posted.

(4) and (4)(a) will remain the same.

(b) a detailed floor plan showing compliance with
ganitary requirements; of-a-cosmetology-seheoi-shati-shew
adequate-floor-space-af-at-}least-1;500-nquare-feet-for-the
firat-25-sbtudentn-and-60-nquare-feet-for-cach-additionat
student-which-may-include-tocker-poom-and-office-spacer

tir--a-detailed-floor-pitan-ef-a-manteuring-schoot-nhati
show-adequate-£floor-space-of-a~-nininum-of-450-nquare-feet-for
the-firak-10-students-and-45-asquare-feet-for-each-additionat
studenty-which-may-ineinde-ltocker-room-and-office-npacer

(c) through (5) will remain the same.

¢63--FThe-board-reserves-the-right-to-deny-a-sechool
license-to-any-applicant-who-faiis-te-present-satisfactory
evidence-of-his-or-her-business-and-professionai-integrity-and
experiencer”

Auvth: Sec. 37-1-134, 37-31-203, MCA; JMP, Sec.
37-31-203, 37-31-204, MCA

RFASON: These amendments are necersary because there
have been several recent inatances in which applicants have
claimed that material has not been forwarded by the board or
ataff, It is felt that written requests will document the
matter and do away with the problem.

Good moral character is not a statutory qualification
for licensure. Therefore this gualification in subsection (2)
could be in excess of statutory authority.

It is felt that the physical and sanitary requirements of
schools is out of place in subsection (4) and more logically
belongs under ARM 8.14.602,

Subsection (6) is in excess of statutory authority and
unconstitutionally vague.

"8.14.602 INSPFCTION, SPACE AND FQUIPMENT (1) The
teeation Proposed schools shall be inspected by either a
designated inspector and/or one or more members of the board
before opening.

t2}--Fhe-board-shatt-approve-the-fioor-ptan-and-egnipment
of-the-achooi~r

(2) (a) cCormetology schools shall have floor space of
at least 1,500 square feet for the first 25 students and 60
gquare feet for each additional student, which may include
locker room and office space.

(b) Manicuring achools shall have floor space of at
leant 450 square feet for the first 10 students and 45 square
feet for each additional student, which may include locker
room and office space.

(3) A separate classroom is-required-and must be
provided, and musat have sufficient charts, blackboards, chairs
and up-to-date books on theory, medical dictionary, current
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beauty magazines and a copy of the cosmetology laws and rules.
This room may be used as a recitation, demonstration, study
room and reference library. ’

(4) A practice workroom for cosmetology students is
requived-with-the-fotlowing-equipment must be provided for
each anticipated group of 10 students. Each additional 6
students is considered an anticipated group of 10. Each
practice room must be provided with the following:

(a) will remain the same;

(b} 5 3 stationary hair dryers;

(¢) through (h) will remain the same;

(i) 5 63eria-type mannequins;

{j} and (k) will remain the same;

(1) 1 shampoo dispengers per shampoo bowl;

{m} and (n) will remain the same;

(o) separate rest rooms for male and female persons,
which shall include iavatortes-with hot and cold running water
and-totirmt-faciiibien;

(p) will remain the same; and

(q) equipment-of at least 10 hairbrushes, combs, capes,
shears, razors, weftsy textbooks and manicuring kits shati-be
considered-necesmary-to-teach-a-minimum-number-of-students,

(5) A practice workroom for manicuring students im
required must be provided for each anticipated group of
5 students. Fach additional 3 mrtudents is considered an
anticipated group of 5. Fach such practice room must be
provided with the following:

(a) 1 cabinet for clean linens

(b)Y 1 covered container for soiled linens;

(¢) separate regt rooms for male and female persons
which whall include hot and ¢old running water;

(d) the following equipment must be provided for each
manicuring student;

tar (i) 5 1 manicuring nippers;

tb¥ (ii) 8§ 1 nail files;

¢ed (iid) 5 1 cuticle pushers;

€d¥ (iv) 56 10 emery boards;

ted (v) 5 1 orange wood sticks;

+£3 (vi) 5 1 manicuring sterilizers;

tg¥ (vii) 5 1 manicure tables;

th+ (viii) 5 1 container for accessories;
ttr-t-cabinetb-for-etean-tinenss

€43 (ix) 5 1 tray for manicuring supplies per student;
thi-1-covered-container-for-soited-1inens;

€3+ (x) 1 locker for each student;

em¥ (xi) 1 waste container for each station;

‘ni--separate-rest-rooms-for-mate-and-femate-parsons
which-nhali-inciude-tavateries-with-hot-and-cold-running-water
and-toiiece-facilitiens

4o} (xii) sufficient equipment, supplies, manicure
textbooks and manicuring kits necessary-to-teach-the-minimum
number-of-students for each student.”

Auth: Sec. 37-31-203, MCA; IMP, Sec. 37-31-311,
37-31-312, MCA
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REASON: These amendments are needed to relocate floor
space reguirements to be with other physical requirements of
achools, to remove archaic language from the rules, and to
clarify school]l equipment requirements and bring them into
conformity with current school equipment requirements around
the nation.

"8.14.603 SCHOOL REQUIREMENTS-OPERATING STANDARDS (1)
will remain the same.

t2}--Sehools-are~prohibited-from-advertising-in-the
feltlowrng-manners

ta}--nme-of-deceptive-statement-and-fatase-promises-to
induee-atndent-to~enter-schoolr

({2) Schools may not use deceptive statements or false
promigses to induce students to enroll,.

(3) and (4) will remain the same.

(5) Students shall be furnished with a statements
showing the cost that-ecach-student-isn-required-to-pay-for of
tuition.

(6) Daily attendance records shall be submitted to the
office-of-the department on or before the 15th of each month.
These records shall be accurate and reflect attendance.

(7) Records must be signed by the school owner, a
qualified instructor or someone deaignated by the owner.

(8) There mhall be a qualified instructor supervising
gtudents on the school premises at all timea. There may not
be more than 25 cosmetology students to each teacher and there
may not be more than 20 manicuring students to each teacher.
Any-school-found-violating-this-reguiation-ia-dectnred-to-be
tn-violation-of-Montana-haws

(9) will remain the same.

(10) Written, practical and oral tests must be given at
intervals to determine the skatus progress of the student.

(11) through (13) will remain the same.

(14) Behool-owners-may-discipiine~studenta-on-scheooi
premises-during-schooi-hoursas--+tAnyi-vielation-of-n-scheoal
or-board-rute-may-be-taken-inte-connideratieons Discipline of
any student for any violation of school or board rules should
be in writing., Students must be provided with a copy of
disciplinary action file signed by both the student and the
instructor, A copy of each disciplinary action file must be
sent to the board office within 5 days of final decision.

(a) The prior successful completion of a course or
hours therein may NOT be "docked"” by the schools as a form of
disciplinary sanction.

(15) Any student who has not been in attendance for 1
week and has not notified the school will be considered as
having withdrawn, and the schoo! must immediately submit
to-the-deparement; a withdrawa) notice to the department
immediately indicating the last day of attendance.

(a}) wil) remain the same.

thi--In-case-of-iliness-or-axtreme-emergency-which
canses-an-interruption-of-training;-the-student-is-required
to-furninh-proof-immediatenly-of-a-vaiid-reanon-or-nature-for
the-intmrruption-by-filing-a-physiciania-ntatement-or-other
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eertifind-ntatenent-setting-forth-the-canse-for-missing-such
time-of-tratningy

(16) will remain the same.

(17) (a) The student's required training time stops on
the last day of attendance.

¢a} (b) The eosmetoleqy student's required training time
resunes eontinues on the date of the re-enrollment. wuniess
more-than-60-ecatendar-days-have-iapsed-from-the-lagt-date-of
attendancesr--Phe-manicnring-studentin-required-time-continues
on-the-date-of-the-re-enroiiment-uniess-pore-than-7-eatendar
days-have-iapsed-from-the-last-date-of-attendancer The board
will take into consideration any prolonged medical withdrawal
on a case by case basis.

€18)--8chaeln-of-cosmetotogy-and-manicuring-may-have
demonstrators~-and-ltecturers-other-than-their-ticensed
instreetors-appear-for-class—upon-approval-ef-the-boardr
Such-demonstraters-or-}ecturers-may-or-may-not-hotd-Montana
cosmetologint-or-instructor-ticennes;-bat-must-confine-ati
demonstrations-and-tecturea-to-explanation-of-cosmeticsr-hakr
productsy-procedures-of-connetotogyr-nanreuring-pedicuring
and-manicuring-productyr-or-heateh-and-nanitationr--guch
demonstrators-of-lecturers-shati-not-teach-or-give-any
persenal-assistance-to-studentn-and-must-use-students-an
modele-when-demonstrating-in-the-achoolr

(19) will remain the same, but will be renumbered (18).

4203 -=At-the-entrance-of-cach-nchooi;-a~-targe-iagibie
nign-with-the-words-2t8chool-of-Connetotogy-or-"8cheoi-of
Manieuring®-shati-be-dispiayedy--Each-ctasnreom-ahati-have
simiiar-signe-with-the-words-2gtudent-Work-oniy3;-posnteds

¢2%3% (19) Credit for hours will be given for field trips
only if students are accompanied by an instructor. A-schedute
of-ail-field-tripas-munt-be-submitted-to-the-office-of-the
department-for-approvals

(22) will remain the same, but will be renumbered (20).

4233--Ne-schooins~nhaii-be-aliowed-to-permit-students-te
instruct-or-teach-co-studentss

4+24)--Fhe-board-shativ-in-its-diseretion;-determine
whether-beauty-saionsy-mpanuring-satons-and-schooisn-of
cosmetoiogy-and-manicuring-are-operated-by-the-same-persensy
firmy-co-partnership-or-corporation-as-separate-and-dintinet
businesses-and-in-arriving-at-such-determination-nhati-inelude
such-facteors-as+

¢ta)--whether-separate-books-of-accounts-are~kepts

tb¥--whether-the-saton-and-sehool-have-separate-sddresses
and-telephone-listingss

ter--whether-the-saton-and-sehoot-are-phynicaliy
separatedr-and

td)--whether-separate-orders-for-supplties-are-mader

¢25>-~Any-change-in-ownership-andfor-tocation-or-a-achoo}
of-cormetology-requires-a-new-application-for-registration-fee
to-be-paids"

Auth: Sec. 37-1-131, 37-31-203, 37-31-311, MCA; IMP,
Sec. 37-31-301, 37-31-304, 37-31-311, MCA

RFEASON: These amendments are needed because
practical exams give a reliable measure of how the student is
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progresaing. The board hams almso received several complaints
from students about disciplinary actions taken against them by
schools but has been unable to establish, by a preponderance
of evidence, what the facts of the disputes were.
Documentation would help the board evaluate such complaints.

Subsection 15(b) is repetitious and is addressed by
subsection (16).

Subsection 17(b) containa an unnecessary repetition of
rules.

Subsection (18) is proposed for deletion because the
board now encourages schools to have guest demonstrators
and lecturers and because it is now felt that the practice
enhances the quality of education.

The last sentence in subsection (19) is being deleted
because it is archaic. Most schools no longer take field
trips.

Subsections 23, 24 and 25 are felt to be unnecessary in
that the subject matter is adequately addressed by satatute.

“8.14.604 SUBSTITUTFE INSTRUCTORS (1) #Fnstructors-with
inactive-iiennses-nay-be-esngaged-by-those-schoots-ticansed
under-the-provinion-of-this-chapter-and-section-37-31-3024
MEAy-by-notifying-the-departments Instructors with inactive
licenses may not substitute more than 10 daya for an active
ingtructor in any calendar year.”

Auth: Sec. 37-1-131, 37-31-203, 37-31-322, MCA; IMP,
Sec, 37-31-311, 37-31-322, MCA

REASON: The deleation of material from this rule is
needed because the subject ia covered by 37-31-322, MCA.

"8.14.605 CURRICULUM - COSMETOLOGY/MANICURING STUDENTS
() The hours for training courses for cosmetologists
nhall be dimtributed am follown:
MANiCUring « « « « ¢ + s o ¢ o
Shampooing « + + &+ + « o » & & =
Permanent Waving . +» ¢« « + + .+ o
Pin curls, finger waving, hair =

. #2585 200 hours
. 50 hours
+» 356 400 hours

etc. I T T

tyl
. 275 150 hours

El
« s e 2 s Qe s

Facials . ¢ « o 47 s o = &« & & . 75 hours

Scalp treatments . . . . . . . . ¥580 75 hours

Dyes, tints, and bleaches . . . 280 325 hours

Hair cutting and shaping . . . . « 25 225 hours

Ethics, sales, personal grooming . . 100 hours
e

Shop management, buminess methods, state Jaw, rules,

appointment book, and shop etiquette . 100 hours
Cosmetic chemistry, electricity . . . . 50 hours

Balance to be used at the discretion of
the instructor e s s e s s s s s o« 350 250 hours

¢2¥--Ai}-ecurricuiun-requirements-get-by-the-board-shaii
be-nkrictiy-complied-with-untii-rencinded-or-revisedry

(3) will remain the mame, but will be renumbered (2).

443 (3) When a atudent ham completed 2,000 hours of
training, the sachool must send theér his or her final hours
recorded to the department within 2 days.

7-4/12/90 MAR Notice No. 8-14-44
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(a) Students who have completed 2,000 hours of
training from a school, but have not passed the state board
examination, may, upon approval of the board, be remain in
a school of cosmetology for further atudy and practice, but
shall not be permitted to work on the public. Theés-brush-up
eourse-punt-be-limited-to-not-more-than-4-montha-£rom-the-date
of-registratiens

(5) and (6) wil) remain the mame, but will be renumbered
(4) and (5),

¢73 (6) No credit of any type shall be given for time
spent in-iaundering-tewels-or in washing or scrubbing floors,
walles, woodwork, teoitets reat rooms or windows.

{8) and (9) will remain the same, but will be renumbered
(7) and (8).,"

Auth: Sec. 37-31-203, MCA; IMP, Sec. 37-31-311, MCA

REASON: The revision of the curriculum for cosmetology
gstudents isx needed to reflect new procedures in the practice
and in teaching techniques.

Subsection (2) is redundant, It ia obvious that the
board intends that all of its rules ahould be complied with.

The deletion of the last sentence in subsection (3)(a) is
necesmary because the hoard does not have authority to limit
the amount of time a pergson has to take a brush-up course.

The amendment to subsection {(6) ig necessary to make
clear that studenta should not be required to do cleaning
of schools for credit, but that credit should be allowed for
duties that would have to be done by a licensee in a =malon.

"8.14.606 STUDENT REGISTRATION (1) will remain the
same.

(a) cosmetology students must submit proof of an-eighth
tenth grade graduation (diploma or certification);

¢} (b) manicuring students must submit proof eepy of
high achool dipiema graduation or equivalency.

+b3 (c) photostatic copy of birth certificate, or other
evidence of birth date;

(c) (d) transfer students must submit a transcript of
houray-and,

td)--each-student-enrotling-in-a-registered -school-of
cosmetology-or-manicuring-shakli-pay-a-registration-fee-which
witi-be-made-payable-to-the-board-of-coasmetologintar

(2) and (3) will remain the same.

(4) A student enrolling in a school fer-the-first-time
must pay the registration fee each enrollment.

+a)--if-a-student-withdraws-and-re-enreiis-in-anether
schooi7-he-in-reguired-to-pay-the-registration-fee-agains

tbi--Bach-time-a~-atudent-withdraws-and-re-enroiis-in-the
same-scheols-he-is-required-to-pay-the-registration-fee-agains

(5) through (7) will remain the same."

Auth: Sec. 37-1-131, 37-31-203, 37-31-311, MCA; IMP,
Sec. 37-31-304, 37-31-311, 37-31-323, M™MCA

RFASON: This amendment is needed to conform the rule to
statutory amendments.

The amendment to subsection (1)(c) i8 needed to allow
alternatives to birth certificates for proof of age.

8-14-44 7-4/12/90
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The deletion of subsection (1)(d) removes a provision
which is an unnecessary repetition of statutory language and
requirements.

The amendment to subsection (4) is needed for purposes of
clarification.

Deletion of subsections (4)(a) and (b) im needed because
they unnecessarily repeat the intent of subsection (4).

"8,14.607 APPLICATIONS FOR AUTHORITY TO OFFER TEACHER-
TRAINING BNE¥PB-COURSES (1) e Aapplicants for authority
to offer teaching,fraxn;ng programs must request-the make
written request for the necessary application forms from the
department. The appiicant request shall state set_forth the
names and addresses of the proposed owners or the school. If
a the applicant is a corporation, the names and addresses of
the officers and principal stockholders must be included.

(a) Upon receipt of a written request, a teacher-
training wait course application form will be mailed to the
applicant.

(2) The application shall shew include the name and
address of the school of cosmetology proposing to offer
teacher-training programes or_courges, the identity of all
licenses andfer including registration certificate numbers
of the school, owners, all instructors, their names, addresses
and their license numbers, Aa detailed floor plan of the
teacher-training station, and a liast of school eguipment,
visual aids and textbooks mhall-be-provided.

(3) and (4) will remain the same."

Auth: Sec. 37-31-203, MCA; IMP, Sec. 37-31-305, MCA

RFASON: These amendments are needed for purposes of
clarification,

“8.14.608 INSTRUCTOR REQUIREMENTS - TEACHFR-TRAINING
UNI®S PROGRAMS (1) Each school, approved by the board as
to offef a teacher-training unit program must furnish-procf-te
the-board-that have at leamt 1 full-time active instructor who
holda a current 4-C certificate iazsued by the Montana state
department of public inmtruction.

(a) In_the alternative Aat least ] full-time active
instructor shall have on filed with the department a pian-of
intent-for-complierion-of-a program in adult education related
to the curriculum of the teacher-training units-er-must
program or have satisfactorily completed =much a program.

(1) will remain the same.

(ii) Buring-the-course-of-the-pian Tehe instructor shall
annually submit to the department proof of completion of such
classes deacribed in the plan.

(b) In the event any instructor has completeds 1 or
more years of education in any one of the unit® programs of
the Montana university system or any other duly accredited
institution of higher learning, the board shall accept this
proof of education in lieu of this-requirement the alternate
plan.

(2) Al} instructors in the approved school must wear an
inrignia or badge indicating that they are an instructors for
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the teacher-training unit program. Cadet teachers must wear a
badges or insignia jndicating that they are cadet teachers.

(3) Cadet teachers muat be under the direct supervision
of a full time licensed inatructor during while practice
teaching and wiii mhall not be allowed to work on the public
during their practice teacher-training.

(4) Schoola may, with prior approval of the board,
eatablish a courses of inatruction whereby enrolled cadet
teachers may earn hours and credits for subjects in the
curriculum for teacher training by studying in the Montana
university system, community colleges or adult education
classes taught in high schools.

t5r-~All-veacher-training-units-in-schooln-shati-follow
att-ruten-of-the-schoolnr

463 (5) A)l cadet teachers must register with the
department, naming-the-teacher-training-unit and identify
the schools in which they are enrolling, and Nmo credit for
time will be allowed until the office of the department har
received his-er-her the enrcllment appiieation notice.

4% (6) Daily records of al)l subjects taught and
practiced by the cadet teacher shall be kept and such records
shall be signed by the cadet teacher and the instructor then
submitted-to-the-office-of-the-department-prior-to-the-10th-of
each-month. These records ave to be maintained by the achool
on _the mchool'm premigses, until the applicant has become a
licensed instructor.

+8% (7) Upon completion of 650 hours of teacher-
training, cadet teachers must apply for and take the first
available instructor examination.”

Auth: Sec. 37-31-203, MCA; IMP, Sec.37-31-305, MCA

REASON: Deletion of subsection (5) is necessary because
it is redundant. All licensees are obliged by law to comply
with ruler of the board. It is incumbent upon =schools to
enforce their own rules.

Other amendments are needed to delete archaic language,
to clarify the rule, and to reduce paper work for the board
and the schools.

"8.14.801 APPLICATION FOR INSTRUCTOR'S LICENSE

(1) Applications Far to take the examination Ior an
instructor's license must be received at least 20 days prior
to the examination date and will not be accepted unless
accompanied with proper fees and credentials the board may
require.

(2) and (3) will remain the same,

(4) Applicants may-net-appear-for will not be given
the instructor examination unless they have been notified to
appear_for examination.

(5) and (5)(a) will remain the same.

(b) %Phe-aApplicants must pass the written examination
before a-date-for the practical examination will be meheduied
administered.

te}~--Fhe-written-exanination-may-ineinde-gquestionn-on
generat-tntetiigencer-aducatronal-alertnesnr-prineiplen-of
teaching-techniques-and-other-anbjrctn-the-board-may-requirer
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¢d} {¢) The practical examination will be given three
timea a year at a timeg and places specified by the board
when-at-ieant-5-appiieants to_applicanta who have suecessfuily
passed the written examination. uniess-there-are-iess-than-5
appiticants-who-have-passed-and-there-has-not-been-a-practicai
examination-during-the-years

(e) will remain the same, but will be renumbered (d).

(6) Inmtructor licenses will not be issued uniess-the
except to applicants who achieves a grade of at leaat 75% B5%
on the written and at least B5% on the practical examination.

(7) will remain the name.

(8) Applicants will be notified of their grade onty-of
ipamat-or-SPa$id by mail by the board office.

(9) Applicants who have taken the examination and
failed any part thereofy must notify the board office eof-the
department of their desire to be re-examined at_least 20 days
before the next examination and pay the necessary examination
fee,

(10) will remain the same.”

Auth: Sec. 37-31-203, MCA; IMP, Sec, 37-31-301,
37-31~302, 37-31-303, 37-31-305, 37-31~308, MCA

REASQON: The proposed deletion of subsection (5)(c) is
needed because the subjects referred to in the subsection are
not necessarily job-related and because the national written
examination is now being adminirtered.

Amendments to subsection (5)(c) are needed for the
convenience of applicanta. There i® no Jonger any valid
reason for administering the test to any particular number of
applicanta.

The amendment to subsection (6) ig needed to raise the
pass-fail point on written inatructor examinations, to upgrade
the qualifications of instructors and assure a higher level of
competence of inmtructors,

The amendment to subsection (8) is needed to provide
better information to applicants about their examination
resulte.

Amendment=s to submection (9) are needed to delete archaic
language and clarify the rule,

"8.14,802 BXAMFNPRS-LICENSE EXAMINATIONS

+1}--Examinations-for~tzcensen-nhalti-be-heid-at-placesn
and-times-specified-by-the-board+—-The-examination-nhati
be-conducted-by-the-department-in-accordance-with-section
37-31-181¢437-MCA

t23--Ati-examiners-under-the-board-shati-have-had-at
teant-3-years-practieat-experiencer-shati-be-a~iicensed
cosmetologist-of-thin-state-and-shatl-not-be-connected-with
any-nehool-of-conmetologyr

¢3)~-Bach-appiireant-ahatl-be-examined-as-to-his-or-her
quatifieations-to-be-}icanved-an-a-conmetologintr

t4)--Fhea-examinations-nhaltl-nok-be-confined-to-any
specified-method-or-aystep-and-shali-consint—of-writkten-and
oral-gqunestionn-and-demonstrative-tentnr

(5) will remain the same, but wil) be renumbered (1).
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(a) Practical examinations for manicurists shall consist
of actual demonstrations in nail care of the hands and-feet
and the application and maintenance of artificial nails.

€63 (2) Written examinations shall eover include a
national exam covering each of the branches of cosmetology or
manicuring and cosmetology law and rules taunght-in-this-state.

¢7% (3) The board may, from time to time, add-additionat
subjects-and-practieat-testns modify the written and practical
exam,

€83 (4) Applicants must appear for examination in
clean iight-colored apparel and have with them all equipment
necessary for performing the practical examination.

493 (5) Any applicants who have taken failed any part of
the examination and failed-any-part-theresf wish to retake the
examination, must notify the office of the department of their
desire to be re-examined at least 20 days before the next
examination and pay the required re-examihation fee.

€103 --Any-manteurist-applicantr-faiting-twice-to-pans
the-exapination-for-a-iticennse-to-practice-must-take-35-hours
of-additienat-training-at-a-regintered-schoet-of-manyeuring
approved-by-the-boardr

¢33 (6) In order to pass the examination given by the
board to practice cosmetology or manicuring an applicant must
obtain a grade of not less than ?5% B5% "overall” or "in each
part” on the practical exam and not less than 3?5% 85% on the
written theory.

€123 (7) Applicants will be notified of thejr
examination results grade-they-receive-and-whether-they
SPass-or-2Fatl, Upon receipt-of-a-notarired-letter
request unsuccessful applicants will be notified advimed of
those practical areag in which they were found deficient.
Appointment must be made with _the board office to review
examinations.

(13) will remain the same, but will be repumbered (8)."

Auth: Sec. 37-1-131, 37-31-203, MCA; IMP, Sec.
37-31-303, 37-31-307, 37-31-308, 37-31-321, MCA

REASON: Deletion of subsection (1) is needed to avoid a
conflict with statutory amendments,

Deletion of subsection (2) is needed to avoid a conflict
with legislative amendments and avoid a possible extension of
legislative authority.

Deletion of subsections (3) and (4) is needed because
they are archaic and redundant.

The proposed amendment to subsection (5)(a) is necessary
because current examination formats do not cover nail care of
the feet.

Deletion of subsection (10) is necessary because the
requirement of additional training is in excess of legislative
authority.

The amendment of the pass/fail grade on license
examinations in subsection (6) is necessary to assure a higher
level of competence of licensees.

Propomed amendments to subsection (7) are needed to
allow license candidates to better understand their areas of
deficiency or weaknesrs,
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"8.14.803 OQUARIFIEATEONS APPLICATIONS FOR EXAMINATION
- TEMPORARY TLICENSES ~-MONTANA-STUBENYS +i}--Cosmeteiegy
studentns

ta}--Fo-be-eligible-to-take-the-examination;-the
appticant-punt-be-18-yearn-of-agey-a-graduate-of-thm-atghth
gqrade-and-be-of-goed-meral-characknrs

tb}--Appiicanta-munt-have-conpleted-a-continuonn-courae
af-thesreticai-study-and-actuai-practice-of-~at-ieant-2;600
hours--be-in-goed-ntanding-and-have-received-a-diplona-frem-a
regiatered-nchosi-of-conmetologyr

¢e} (1) With respect to cosmetology studenta Nno
application for examination will be accepted unless
accompanied by the proper fees, credentials, final-examination
grades-received-tn-the-acheed the hours record showing that
the 2,000 hours have been completed and records showing that
the student has been enrolled for at least 10 montha.

¢d)--Pemporary-ticensea-must-be-returned-to-the-office~of
the-department -immediately-if-the-applicant-is-unabie-to-take
the-examination-and-are-not-rencwabler

ted--No-tenporary-ticenaes-to-practice-as-an-eperator
shati~be-iunned-to-any-pernon-who-han-taken-the-examination
and-failed-to-pans-shati-be-ianved-to-any-person-who-has-taken
the-examination-and-fatied-to-pannr

t23~~Manienring-ntndentns

tar--Po-be-etigiblte-tn-take-the-axaminationy-the
applicant-munt-be-t8-~yearn-of-ager-a-graduate~of-high-achoo’
or-equivatent-and-munt-be-of-good-moral-charactery

¢b}--Applicants-must-have-completed-a-continuous-conrne
of-theareticat-ntudy-and-actnat-practice-o€-350-hours;-be-in
gocd-atanding-and-have-received-a-diptoma-from-a-registered
schoot-of-mantenringr

¢e+ (2) With respect to manicuring students, Nno
application for examination will be accepted unless
accompanied by the proper fees, credentials, final-examination
grades-received-in-the-scheel the hours record showing that
350 hours have been completed and records showing that the
student has been enrolled for at least 9 weeks.

+d3--Ne-temporary-iicense-shati-be-issued-to-manicurises

(3) All applications must be received by the department
at least 25 20 days prior to the examination date and
incomplete applications will be returned to the applicant.

tar--in-cane~of-dispute-hetween-the-pehoolt-and-the
department-an-to-whether-the-2;008-hour-requirement-has-been
netr-the-department-shaltl-submit-the-record-to-the-board-for
deeintons

(4) Applications received after the closing date for
registration will be held until the following examination.

(5) Applicants may not appear for examination unless
they have been notified,

t6r-~Subnectionn-tiréar-and-¢23ta)-are-cusentiatly
repeatn-of-atatutory-tangnage-pineed-here-for-the-conventenee
of~the-unerr-~Subnectionn-¢t2+thir—terr-t3rthi-and-te)-are
amp}ification-of-rection-3¥-33+-3047-MEAr Temporary licenses
mist be returned to the office of the department immediately
if the applicant is unable to take the examination."
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Auth: Sec. 37-3-131, 37-31-203, MCA; IMP, Sec.
37~31-304, 37-31-307, 37-31-311, MCA '

REASON: The proposed deletion of former subsections
({1){a) and (b) is needed to remove unnecessary repetition of
statutory language,

The amendment to former subsection (1)(c) is needed
because it is now felt that exact examination grades provided
by schools are irrelevant to administration of the program, as
long as the student completes the course of study.

Subsection (2)(a) and (b) are proposed for deletion as
they unnecessarily repeat statutory language.

It is necessary to delete subsection (2)(d) to conform to
statutory amendments.

The board proposes to transfer subsections (1)(d) and (e}
to the end of thia rule in the interests of clarity.

The balance of the amendments are needed for
clarification purposzes and to delete archaic and redundant
language.

"8.14.805 APPLICATION - OUT-OF-STATE COSMETOLOGISTS/
MANICURISTS (1) Cosmetologists:

(a) To qualify for a license by examination, an
out~of-state cosmetologist must submit an application supplied
by the department, birth certificate, proof of completing the
eighth-9yrade two years of high school, or the equivalent of
a high school diploma recognized by the superintendent of
public instruction, current out-of-state license and a board
transcript. The applicant will be credited for the number of
hours currently required in that state or the number of hours
in the transcript.

(1){b) through (6) will remain the same.”

Auth: Sec. 37-1-131, 37-31-203, MCA; IMP, Sec.
37-31-303, 37-31-304, 37-31-306, 37-31-307, 37-31-308, MCA

REASON: The amendment to subsection (1)(a) is being
proposed to conform the rules to current statutory amendments.

"8.14,.806 LICENSBBURE WITHOUT EXAMINATION RE€}PROCITY¥

(1) will remain the same.

(a) An eperatoy applicant who submits proof of with
2,000 hours of training, plus a photostatic copy of their his
or her current license, board transcript from the originating
state, and application properly completed and notarized, is
eligible for a license upon furnishing these c¢redentials plus
the proper fees.

(b) will remain the same."

Auth: Sec, 37-1-131, 37-31-203, MCA; IMP, Sec.
37-31-304, 37-31-306, MCA

RFASON: These amendments are needed for clarification
purposes and to remove archaic language.

“8.14.807 TRANSFER STUDENTS - QUT-OF-STATE -
COSMETOLOGISTS/MANICURING (1) through (3) will remain the
same.
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(4) Cosmetology transfer students from other states
completing the necessary hours of training in Montana arve
eligible to apply for a temporary license, upon graduation.

(5) will remain the same.”

Anth: Sec., 37-31-203, MCA; IMP, Sec. 37-31-307,
37-31-311, MCA. :

REASON: This amendment is needed to make clear that
temporary licenses will bhe issued only to persons who have
ratisfactorily completed cosmetology training.

"8.14.808 BRUSH-UP COURSES (1) A licensed
cogmetologiat who wishes to take advance hair atyling,
tinting, bleaching, permanent waving, or hair cutting shall be
registered with the board office of-the-department and shall
be permitted to practice on the public. Hours of credit shall
be given. Sehooia-musk-hold-an-ndvanced-training-}ticenser”

Auth: Sec. 37-1-131, 37-31-203, MCA; IMP, Sec,
37-31-203, 37-31-303, 37-31-321, MCA

RFASON: This amendment is being proposed because there
is no provision for advanced training licenses in the practice
act.,

“8,14.812 DUPLICATE LICFENSFS +¢i)--A~dupiieate-ticense
may-be-insued-to-replace-a-tont-iicense-upon-£fiting-a-varified
statement-by-the-applicant-and-ecach-iicense-no-igsund-shaii
have-the-word-2H8PhICATE2-ntanprd-acrons-the-face-of-the
license-and-nhati-bear-the-number-of-the-ient-iicenses

€2+ (1) Any licensee may receive a duplicate of his
or her license upon paynent of a proper fee and verification
stating why such a duplicate license is needed.”

Auth: Sec. 37-31-203, MCA; JMP, Sec. 37-31-323, MCA

REASON: This amendment is needed to remove repetitious
and archaic provisions from the board's rules.

"8.14.813 BAPSEP-EXPIRED LICENSE ¢i+--A-cosmetolngint
whone-}temnne-has-Japaad-may-be-enrelded-and-registered-with
the-officm-of-the-department -for-a-3-month-brush-up-conrae-and
may-work-on-the-publier

ta3 (1) If a manicurtak license has lapsed for a period
of up to 3 years, but no longer than 3 yeara, the license may
be renewed upon payment of license feer plum penalty fees for
years due.

¢b} (a) In the event that a manieurist license hasr
lapsed for over 3 years, for any reason, it-im-required-that
sveh-a-person the licensee must take a courme of 60 hours
of training in a properly licensed school ef-cesmetoiegy-or
manieuring of hir or her profeggion, providimge certification
thereof, make application, pay proper fees and take and pass
the written and practical licensing examinations.

(2) through (6) will remain the same.”

Auth: Sec. 37-1-131, 37-31-203, 37-31-322, MCA; IMP,
37-31-322, MCA,

RFASON: These amendments are needed for clarification
purposes and to remove repetitious language.
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"8.14.814 FEESy - INTTIAL, RENEWAV,, PENALTY AND RFEFUND
FEES (1) through (9) will remain the same.

(10) All salon license feea shall be §625+-00 $15.00.
ta) all booth rental license feem rhall be $15.00.
(11) will remain the mame.

(a) Mmanicuring sachool license fee shall be $:+06+060
$50.00.

(12) and (13) will remain the same.

(14) Al) manager/operator and school licenses will
expire on December 31 of each year. Aall malon and booth
rental licenses will expire on .July 1 of each year.

(15) through (17) will remain the same.

(18) wWhen a license, examination, or inspection
application, er-a-itcenmer; regimstration or renewal has been
withdrawn or denied, the department shall retain the fees.

(19) through (21) will remain the same."

Auth: Sec. 37-1-134, 37-31-203, 37-31-323, MCA; TMP,
Sec. 37-31-302, 37-31-303, 37-31-304, 37-31-306, 37-31-307,
37-31-312, 37-31-321, 37-31-322, 37-31-323, 37-32-304,
37-32-305, 37-32-306, McA

RFASON: These amendmente are being proposed to reduce
fees to levels conmistent with program area costs and remove
archaic language.

"8.14.815 CONTINUING FDUCATION - INSTRUCTORS (1) Fhe
beard-may-approve-any-advance-instructor-or-teacher-training
seminar-or-workahopy; sponsered-by-the-national-hasrdressers
and-cosmetologints-annociation-or-affiliated-with-any
ecatiecge-or-univernity;-cradited-by-the-department-of-pubite
tnatruektions In order to obtain continuing education credits,
instructors must have prior approval from the board before
attending any advance ingstructor or teacher training seminar
or_workshop affiliated with any college or universrity.

(2) will remain the same.

(3) Certified mtatement, certificate, or affidavit
showing dates and hours must be submitted to the board office
of-the-department as proof of attendance only er-before on
renrwal of the instructor license.

(4) will remain the smame.

4+53--An-inntructor-ticense-witi-be-renawved-onty-if-the
cosmetologint-renews-a-manager-eperator-ticenses®

Auth: Sec. 37-1-131, 37-31-203, MCA; IMP, Sec.
37-31-322, MCA

RFASON: This amendment is needed because it is not
appropriate for the board to appear to endorse activities of
any association.

The proposed deletion of subsection (5) ir needed
because the act does not tie an instructor's license to a shop
license, and doing so is not considered good policy at this
time.

"8.14.816 SALONS - COSMFTOLOGICAL/MANICURING

413--Befinrtiont--A-cosmetology-or-manicurint—saten-is
an-entablinhment-or-area-wherein-any-branch-of-cosmmtoltogy-or
manicuring-is-performed-for-compennation-othar-than-a-schoot
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of-cosmetology-or-manienring-and-no-other-function-er-sarvice
shati-be-parformed-nther-than-those-dencribed-in-section
37-33-30%7~MEAT

(a) will remain the mame but be renumbered (1).

(2) Salons and bootha must be equipped with permanent
facilities to give adequate service to patrons and they shall
be aubject to inspection and acceptance by the state board.

43)--cenmmtotogy-or-manicuring-satons-erither-clanni€ied
as~renidential-or-busineas-area-natons-munt-have-a-separate
entrance-closed-by-a-deors

€43 (3) In order to guarantee adequate service to the
public there shall be in every cosmetology salon a minimum of
120 mquare feet per operator or booth renter and there shall
be in every manicuring malon a minimum of 30 square feet plus
a supply area, per manicurist or_booth renter. The applicant
must furnish the board with a blueprint or scale drawing of
the floor plan, when filing malon or booth rental application.

(5) will remain the same but be renumbered (4).

(a) AJl new residential cosmetology or manicuring salons
ahall have only outside entrances and no open entranceg into
the reaidences and shall have their own separate rest rooms.

¢b)--Satens-having-their-own~-faciiities-which-nhati
inciude-toilet-facilitien-that-are-sntirely-separate-from-the
tiving-gquarters-of-a-parmanent-resnidences

¢63 (5) Buriness area salons must be physically separate
and apart from any other residential areas or commercial
enterprigses housed in the same structure, and have their own
private entrance, separate utilities and separate_rest rooms.

473+ (6) A salon or booth rental registration permits
the operation of a beauty or manicuriat salon or booth rental
only in the premises which have been denscribed on the malon or
booth rental application required by the department.

+83--Applicatront

tnd--Adi-applicationn-for-regintrations-for-a-heaunty-or
mantenring-naton-munt~be-compieated-in-its-entiretyr-notarired
and-sent-itnto-the-offica~af-the-deparetments

€9+ (7) All ralons and booth rentals must be registered
and licensed received-or before any commencing operations may
commenee., .

+1+6% (8) sSalon_licenses are not transferable. Any
change in ownership and/or location requires-a must be
accompanied by a new application for regiatration and with a
new registration fee te-be-patd.

¢33+ (9) Every beauty commetology salon is-required-to
muat have at least 1 licensed cosmetologist in attendance at
all times that it is open for business.

+b* (a) Every manicuring salon is-reguired-te must have
at least 1 licensed manicurist in attendance at all times that
it is open for business.

¢32}--Houne-to-honne-catin-are-prohibitead-execepe-in-canes
of-emergency-and-in-such-casen-the-aperator-shati-be-sent-on
entin-froam-a-ticenncd-nalony

¢33} will remain the same but be renumbered (10).
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143 (11) Salon and booth rental regimkration-and
licenses for personnel must be displayed in a conspicuous
place in the salon.” ‘

Auth: Sec, 37-31-203, MCA; IMP, Sec. 37-31-301,
37-31-302, 37-31-312, MCA

RFASON: Tt iR necesgary to delete subsection ()) because
"cosmetological establiahment” ia now defined by statute.

Deletion of mubsection (3) im needed because it is
repetitious.

The amendment to subsection (5)(b) is needed as a mtyle
and drafting change.

Deletion of subsection (8) is needed because it is
repetitious and redundant.

Deletion of subsection (12) is needed because it is too
restrictive,

Other amendments to this rule are needed to remove
archaic language.

"8,14.901_ SCHOOLS - APPLJCATION (1) through (5) will}
remain the same.

(6) A school shall have in its employ a licensed teacher
who is at all times involved in the immediate supervision and
control of the work of the achool. There may not be more than
10 students per electrology teacher.

(7) through (17) wil) remain the gane."

Auth: Sec, 37-1-131, 37-32-201, 37-32-304, 37-32-306,
MCA; IMP, Sec. 37-32-302, 37-32-304, McCA.

REASON: The amendment is needed for the protection of
students by assuring that a licensed teacher will at all times
be in charge of their coursework.

"8.14.902 SCHOOL RFQUIRFMFENTS (1) and (2) will remain
the same.

(3) Written and-orat tests must be given at intervals to
determine the status progressg of the student.

(4) through (12} will remain the =same.”

Auth: Sec. 37-32-201, 37-32-304, 37-32-306, MCA; IMP,
Sec. 37-32-302, 37-32-304, MCA.

REASON: This proposed amendment reflects that fact
that oral examinationg are no longer being adminiastered by
electrology achools.

"8.14.904 INSTRUCTOR RREQHFREMENPS QUALIFICATIONS (1)
through (3) will remain the same.”
Auth: Sec, 37-32-201, MCA; IMP, Sec. 37-32-302, MCA

"8.14.909 EXAMINERS - STUDENT EXAMINATIONS

(1) Examinations for licenses to practice electrology
shall be administered by the department with approval of the
board, with dates and locations established by the board and
by examiners appointed by the board.

(2) will remain the same.

(3) to be eligible to take the examination, the
applicants must be present evidence that they are 18 years
of ager-a-graduate-of-high-achemol-or-equivatent-and-be-of
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good-merai-character-ave-of-good-merat-character and have
graduated from high_school or have_the equivalent education as
recognized by the superintendent of public inastruction.

(4) will remain the same.

(5) No application for examination will be accepted
unless accompanied with the proper fees, credentials and finai
rxaminntion-graden-recaived-in-the-neheel the final) hours
racord of the electrology school showing that the 600 hours
have been completed and records showing that the student has
been enrolled for not less than 15 weeka, All applications
must be received by the department 20 calendar
days prior to the examination date and-accompaniecd-with-the
proper-feen;-credentialay-examination-gradesy-final-houra-and
compieted-applieatron-paperas.

(a) through (b) will remain the same.

(c) applications are not conaidered complete until all
information and _fees have been received by the board office,

(6) Applicationa not completed within 90 days will be
connidered withdrawn and new applications and fees will be
required of applicants who again decide that they want to take
the examination.

€6+ (7) An applicant must appear for examination in
clean iight-eotered clothing and/or a lab coat, plus all
equipment necegsary for performing the practical examination.

(7) and (8) will remain the same, but will be renumbered
(8) and (9),

(10) Applicants failing any portion of the written or
practical examination will be notified of those their areas
enuning-thetr-faiture of deficiency. Upon appointment,
applicants may review their examinations.

€10} --tpon-written-regqnentr~fited-with~the-board-not
more-than-90-days-after-nobice-of-the-resnlt-has-been-maiieds
sn-applieant-who-han-faited-the-axanination-may-inspect-hia
written-examination-papera-in-the-offreea-of-the-department r-at
a-eime-denirgnated-by-the-bonrdr

(11) Applicants who have been notified of failing the
examination, may re-apply within 1 year e€-fatture of the
firat examination and pay the examination fee and retake the
complete examinations.

t1+2}--Any-appiicant-who-does-not-re-apply-for-examination
within-i-year-of-faiture-of-the-firne-exanination-mant
eompiete-a~300-honr-brush-up-course-in-a-registered-pehoot-of
elentrology-to-be-etigible-for-any-further-examinationy

(13) through (15) will remain the same, but will be
renumbered (12) through (14)."

Auth: Sec. 37-31-131, 37~32-20), 37-32-302, MCA; IMP,
Sec. 37-32-302, MCA T

RFASON: Amendment of aubsections (1) and (3) are
needed to harmonize the board’'s examination practices for
electrologists with thore for cormetologists.

Amendment of subsection (5) is needed to remove
repetitious Janguage from the rule and to reduce paper work
for the achools and the board.

Amendment of subsection (5)(a) and (6) are needed to
assure completeness of applications before licensing exams
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are administered and to clarify how late and incomplete
examinations will be dealt with. They are transposed from
rule 8.14,1010(1).

Amendment to subsection (7) im needed because it is
no longer necessary or conatructive to limit the choice of
¢lothinyg for the examination.

Amendments to subsection (9) (now (10)) and deletion
of subsection (10) are needed to remove archaic language and
repetitious provisions.

Deletion of msubsection (12) is needed because it may be
an improper extension of legislative authority.

"8.,14,1003 FXAMINATION ()) Fxaminations for a license
to practice electrology will be held three times a year during
the-montha-of-September;-Jannary-and-May at a times and places
specified by the board.

(2) through (4) will remain the same.”

Auth: Sec. 37-1-131, 37-32-201, 37-32-302, MCA; TMP,
Sec. 37-32-302, MCA

RFASON: Amendment to this rule is needed to give
the board more flexibility in teating new applicants for
licensure. This will be a convenience to applicante and the
board.

"8.14.1010 FEFS7 - INITIAL, RFNFWAL, PFNALTY AND RFFUNDS

(1) will remain the mane.

tar--Applieations-are-not-considered-compiete-nntsd
att-informatronr-ineinding-feepr-have-been-received-by-the
departmentr

tb}--Applreationn-not-completed-within-90-dayn-witi-he
considered-withdrawn-and-a-new-appiieation-and-fee-witi-he
requireds

(c) and (d) wil) remain the mame, but wil]l be renumbered
(a) and (b).

+e¥ (c) Reciprocal license processing fee shall be
$100.00 plus 525+60 $10.00 license fee,

¢£¥ (d) Duplicate license fee shall be $6r90 $5.00.

(g) and (h) will remain the same, but will be renumbered
(e) and (f).

(2) will remain the mane.

(a) FElectrolysis operator license fee ahall be $25:00

$10.00.

(b} Flectrology malon license fee xhall be $28+60
$15.00. Electrology salon inspection fee is $25.00.

(c) Electrolysis instructor license fee shall] be 525:60

$15.00.
(d) Electrology school license fee shall be 5160+08

§50.00.

(e) through (j) will remain the same.”

Auth: Sec, 37-1-134, 37-32-201, MCA; IMP, Sec. 37-1-134,
37-32-304, 37-32-305, MCA

REASON: Fee reductions are needed to make fees
commensurate with program area costs.

The transfer of substantive provisions dealing with
application deadlines to the rubstantive rule dealing with

MAR Notice No. B-14-44 7-4/12/90



-677-

axaminations iz needed for purposes of clarvification. Seer
proposed amendments to 8.14.909.

“8,14.,1101 FLOORS (1) will remain the same.

(2) Acceptable floor covering shall be composed of a
material which is capable of being maintained in a smanitary
condition. The floors in the te+iet rest room area shall be
of non-absorbent material.”

Auth: Sec. 37-32-201, MCA; IMP, Sec, 37-32-201,
37-32-304, MCA

REASON: This amendment is needed to replace archaic
language with the modern vernacular.

"8.14.1103 LIGHTING (1) AJl work rooms shall
be adequateiy lighted with at least 20 foot candles of
illumination.

(2) All eaxiet rest rooms shall be adequately lighted
with 10 foot candles.

(3) will remain the same.”

Auth: Sec. 37-32-201, MCA; IMP, Sec. 37-32-201,
37-32-304, MCA

RFASON: This amendment is needed for clarification. The
existing language is vague,

"8,14.1104 RFST ROOM FACILITIFES (1) Fvery electrology
salon shall provide adeguate tetiet reat room facilities for
its employees and patrons in a convenient location, with a
self-closing door. The door is to remain closed.

(2) will remain the same.

(3) nurable and legible handwashing inatructions
shall be posted in each tesited rest room used by employees,
directing them to wash their hands before veturning to work.

(4) will remain the mame.

(5) No keitet rest room shall be nsed for atorage.”

Auth: Sec. 37-1-131, 37-32-20), MCA; IMP, Sec.
37-32-201, 37-32-304, 37-32-306, MCA

RFASON: These anendments are needed to harmonize the
language in sanitary standards for electrology salons with
the language in sanitary standards for beauty salons and
cosmetology achools.

"8.14.1105 HANDWASHING FACILITIES (1) Pach salon shall
provide adequate handwashing facilities, including hot and
cold running water, located within and adjacent to the teiiet
reat room or rooms and in the work area.

(2) and (3) will remain the same.,”

Auth: Sec. 37-1-131, 37-32-201, 37-32-306, MCA; IMP,
Sec. 37-32-20), 37-32-304, 37-32-306, MCA

REASON: These amendments are needed to harmonize the
language in sanitary standards for electrology salons with
the language in sanitary standards for beauty salons and
cosmetology schools.

"8,14.1106 CONSTRUCTTON, CLFANING AND SANITIZING TOOLS
AND EQUIPMENT (1) through (6)(h) will remain the same.
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ter--giann-bead-ntaritiznr;-450F;-10-smcondn;

td}--quaternary-ammonium-compounds-2-to-3-minuteass

(7) through (11) will remain the name.

$32)--neyptic-penciin-and-tunp-alum-are-prohibited:

(13) and (14) will remain the same, but will be
renumbered (12) and (13)."

Auth: Sec. 37-1-131, 37-32-201, 37-32-203, MCA; ImP,
Sec. 37-32-201, 37-32-304, 37-34-306, MCA

RFASON: Deletion of subsections (6)(c)(d) and (12) is
needed because these provisions are no longer applicable to
the practice of electrology.

"8.14.1109 PRFMISFS (1) through (4) will remain the
same.

(5) Soiled linens, towels and aprenm lab coats shall be
kept in a suitable hamper provided for that purpose.

(6) and (7) will remain the same.”

Auth: Sec., 37-1-131, 37-32-201, 37-32-206, MCA; IMP,
Sec. 37-32-201, 37-32-304, 37-32-306, MCA

REASON: This proposed amendment is needed to reflect
attire currently being worn in the field.

"8.14.1201 FLOORS (1) Floors in salons, booth rentals,
and schools shall be constructed to be =smooth, sound, easily
cleanable and kept in good repair.

(2) through (3)(a) wil) remain the same.”

Auth: Sec. 37-1-131, 37-31-203, 37-31-204, MCA; IMP,
Sec, 37-31-204, 37-31-331, MCA

REASON: This propoged amendment is needed to expand the
scope of the rule to booth rentals which were first recognized
by the legislature in 1989,

"8.14.1205 VENTILATION (1) All work rooms and tariet
rest rooms shall be well ventilated,

(2) Peailet-and-woark-rooms~-wiitl-by-properiy-vented-when
equipped-with-canily-opened-windown-to-the-ountnide-air-or
with-an-effective-atr-duct-to-the-ouesider All manicuring and
artificial nail malons must have mechanical exhaust systems.
All cosmetoleoqy malong doing artificial nails muat have
mechanical exhaust systepms,”

Auth: Sec. 37-31-203, MCA; IMP, Sec., 37-31-204,
37-31-331, MCA

RFASON: Thir amendment is needed becaure the development
of new chemicals for artificial nails has created health
hazards requiring ventilation capability beyond simply opening
windows.

"8.14.1206 RFST ROOM FACTLITIFES (1) Every beanty =alon
or school ghall provide adequate reat room facilities for
its employees and patrons in a convenient location, with a
self-closing door., The door is to vemain closed.

tar--Meehanient-door—clonera-or-scrcen-door-springsn-witt
ba-connidered-aatinfactoryr--The-door-in-to-remain-cloaed:

(2) through (4)(a) will remain the smame."
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Auth: Sec. 37-31-131, 37-31-203, 37-31-204, MCA; IMP,
Sec. 37-31-204, 37-31-331, MCA

REASON: Amendment of this rule is pneeded to provide a
clear sanitary standard while leaving it to the licensee to
nge its own means for meeting the standard.

"8.12.1215 PERSONAL HYGTFENE OF PERSONNEL (1) All
persons working in schools and beauty malons shall keep their
hands and fingernails clean, and wear clean, iight-colered
einthing profeamional attire. Shoes and socka/nylons shall be
worn at all times,

{2) will remain the same."

Auth: Sec. 37-1-131, 37-31-203, 37-31-204, MCA; IMP,
Sec. 37-31-204, 37-31-311, MCA

REASON: These amendments are needed so that the rule
applies to all professions, and because the color of clothing
i=s no longer considered to be a significant factor in delivery
of service.

4. The rules beinyg proposed for repeal are as follows:

"8.14.610 BOND RFQUTREMENTS - TEACHER-TRAINING UNITS

Full text of the rule is located at page 8-417, )
Administrative Rules of Montana. The Board is proposing to
repeal this rule because it does not have statutory authority
to require bonds from sachools which offer teacher-~training
programs.”

Auth: Sec. 37-31-203, MCA; TMP, Sec. 37-31-305,
17-31-311, MCA

"8.14.809 ADVANCE _TRAINTNG Full text of the rule is
located at page 8-432, Adminiatrative Rules of Montana. The
Board is proposing to repeal the rule because there is no
provision for advanced training licenses in the practice act,
and requiring them may be an unlawful extension of authority."

Auth: Sec. 37-31-203, MCA; IMP, Sec. 37-31-303,
37-31-311, MCA

"8.14.810 TTINFRANT COSMETOLOGISTS Full text of
the rule is located at page B~433, Administrative Rules of
Montapa. The Board is proposing to repeal the rule because it
is no longer consistent with conditions and practices in the
profession. Furthermore, the board now wisheas to encourage
and develop specialized training in the profession. Repeal of
this rule is conmigtent with that philorophy.”

Auth: Sec. 37-1-131, 37-31-203, MCA; IMP, Sec. 37-1-131,
37-31-101, 37-31-203, MCA

5. The proposed new rules will read as follows:

"I__BOOTH RENTAL LICENSES (1) There will be two
categorier of booth rental licenses:

(a) Primary licenses will be issued to gualified salon
owners.
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(b) Secondary licenses will be issued to booth tenants.
New mecondary licenses must be obtained for each location
a secondary booth rental licensee works in. Booth rental
licenses are not tranaferrable.”

Auth: Sec., 37-1-131, 37-31-203, MCA; IMP, Sec.
37-31-203, 37-31-302, MCA

"II RELATIONSHIP BETWEEN SALON OWNERS AND BOOTH TFENANTS

(1) The relationship between the salon owner (primary
license) and the booth tenant (secondary license) must conform
to the provisions of section 39-51-204(1)(1), MCA."

Auth: Sec. 37-1-131; 37-31-203, MCA; IMP, Sec.
37-31-101, 37-31-203, 37~31-302, MCA

"TII SECONDARY BOOTH LICENSE APPLICATION SUPPLFMENTS

(1) Applicants for secondary booth rental licenses
must include with their applications correct copies of
diagramsg of the complete primary salon areas where the booth
will be located, with the areas that are being proposed for
booth rental shaded in and numbered.”

Auth: Sec. 37-1-13), 37-31-203, MCA; JMP, Sec.
37-31-203, 37-31-302, MCA

"IV_ RESTRICTIONS OF TFMPORARY LICENSFFS (1) Holders
of temporary manager/operator licenses cannot have secondary
booth rental licenses.”

Auth: Sec. 37-1-131, 37-31-203, MCA; TMP, Sec.
37-31-203, 37-31-302, McA

"V__RESPONSIBILITY OF PRIMARY LICENSEE (1) The salon
owner {(primary license) is responsible for all conduct and
conditions in his or her =alon except that contemplated by the
booth tenant (secondary licensee) or taking place within the
rented booth area.

(a) Toward this purpose the primary licensee must post
in a conspicuous place in the salon a diagram or floor plan of
his/her entire malon premises showing all booth rental areas
therein shaded in and numbered.

Auth: Sec, 37-1-131, 37-31-203, MCA; IMP, Sec.
37-31-203, 37~31-302, MCA

REASON: These rules were mandated by the Jegislature in
Chapter 88 of the Laws of 1989.

6. Interested persons may present their data, views
or arguments, either orally or in writing, at the hearing.
Written data, views or arguments may algo be submitted to the
Board of Cosmetology, 1424 - 9th Avenue, HNelena, Montana, no
later than May 10, 1990.
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7. Geoffrey L. Brazier, of Helena, Montana, has been
designated to preside over and conduct the hearing.

BOARD OF COSMETOLOGISTS
MARLENE SORUM, CHAIRMAN

o AR . A0

ANDY POOLE, DEPUTY DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, April 2, 1990.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
adoption of a new rule for the ) THE PROPOSED ADOPTION OF
administration of the 1990 ) A NEW RULE PERTAINING TO
Federal Community Development } THE ADMINISTRATION OF THE
Block Grant Program ) 1990 FEDERAL COMMUNITY

)  DEVELOPMENT BLOCK GRANT

) (CDBG) PROGRAM

TO: All Interested Persons:

1. On May 3, 1990, at 1:30, p.m., a public hearing
will be held in Room C-209, of the Cogswell Building, Helena,
Montana, to congsider the adoption by reference of rules
governing the administration of the 1990 Federal Community
Development Block Grant (CDBG) program.

2, The proposed new rule will read as follows:

"RULE I INCORPORATION BY RFFERENCF OF RULFS FOR
ADMINISTERING THE 1990 CDBG PROGRAM (1) The department of
commerce herein adopts and incorporates by this reference
the Montana Community Development Block Grant Program 1990
Application Guidelines and the Montana Community Development
Block Grant. Program, February 1990 Grant Administration Manual
published by it as rules for the administration of the 1990
CDBG program.

(2) The rules incorporated by reference in (1) above,
relate to the following:

(a) the policies governing the program,

(b) requirements for applicants,

{c} procedures for evaluating applications,

(d) procedures for local project start up,

(e} environmental review of project activities,

(f) procurement of goods and services,

(g) financial management,

(h) protection of civil rights,

(i) fair labor standards,

(j) acquisition of property and relocation of persons
displaced thereby,

(k) administrative considerations specific to
public facilities, housing rehabilitation and neighborhood
revitalization, and economic development projects,

(1) project audits,

{m) public relations, and

(n) project monitoring.

(3) Copies of the regulations adopted by reference
in subsection (1) of this rule may be obtained from the
Department of Commerce, Local Government Assistance Division,
Capitol Station, Helena, Montana 59620."

Auth: Sec. 90-1-103, MCA; IMP, Sec. 90-1-103, MCA

MAR Notice No. 8-94-7 7-4/12/90



-683-

3. It is reasonably necessary to adopt the rule because
the federa) regulations governing the state's administration
of the 1990 CDBG program and section 90-1-103, MCA, require
the Department to adopt rules to implement the program.

4, Interested persons may present their data, views
or arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to the
Local Government Assistance Division, Department of Commerce,
Capitol Station, Helena, Montana 59620, no later than May 10,
1990.

5. Richard M. Weddle will preside over and conduct the
hearing.

DEPARTMENT OF COMMERCE
LOCAL GOVERNMENT ASSISTANCE
DIVISION

BY: C:lJLHS} /Z—LL——

ANDY POOLE, DEPUTY DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, April 2, 1990.

7-4/12/90 MAR Notice No. 8-94-7



-684-

BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PUBLIC HEARING ON PROPOSED
amendment of State Aid ) AMENDMENT OF ARM 10.67.101, STATE AID
Distribution Schedule ) DISTRIBUTION SCHEDULE AND PROPOSED
and proposed adoption '} ADOPTION ON NEW RULE 1, REPORTING

of new rules for ) REQUIREMENTS, NEW RULE II, NOTICE
reporting regquirements,) AND OPPORTUNITY FOR HEARING. NEW RULE
notice and opportunity ) III, HEARING IN CONTESTED CASES AND
for hearing, hearing in) NEW RULE IV, AFTER HEARING

contested cases and )

after hearing )

TO: All Interested Persons

1. on May 7., 1990, at 10:00 A.M.,, or as soon thereafter
as it may be heard, a public hearing will be held in the Large
Conference Room, Lewis and Clark Public Library, 120 South
Last Chance Gulch, Helena, Montana, in the matter of the
amendment of ARM 10.67.101, State Aid Distribution Schedule
and proposed adoption of New Rule I, Reporting Requirements,
New Rule II, Notice and Opportunity for Hearing, New Rule III,
Hearing in Contested Cases and New Rule IV, After Hearing.

2. The rule proposed to be amended and the new rules
proposed to be adopted are as follows:

10.67.101 STATE AID DISTRIBUOTION SCHEDULE (1) 3It-is-khe
poltiey---oF --the - --peard---of -- publ{ec---eduecacion--that-~-state
egyalisaktion-aid--wilil-bhe -disteibuted-on-a--scheduale-of--five
equail- payments--of -20 -pereent - each- on the approkrimate ~dares-of
Juiy-d5m--and -seeh--dateg--apd- - -sueh- manner--thak - the--county
treasdress- wi-ll--make- funds--avatlable--to--aseheol--Jotricke-on
danvary--30, - February--283--Mareh--30 - -and - Hay- - 30--unless--the
digkribukion- dates - falil--ep—-a - weekend--or--holiday - --I£f--guech
payment-dates- fedi--on-a-weekend -er-heliday--the- funds -ahall -be
avatlabie- -on-the-previows -business -dayr--Dhese payments -wiltl
be-made--if--suffieient-funds--are-avatlabler--Jhe--diseribution
ef--thege - funds--shall--be - ordered--annvalliy--ab-the--Seprember
meeting -of -the -board-of- public--edueakion: State equalization
aid will be distributed pursuant to the provisions of section
20-9-344, MCA. The superintendent of public instruction shall
distribute the state equalization ald on the basls of each
district™s entltlement of the alid as established by the
superintendent of public instruction.

(2] The board of public education may not increase or
decrease the state equalization ald distribution to any
district on account of any difference that may occur during
the school fiscal year between hudgeted and actual receipts
from any other source of school revenue,

{3) The flirst foundation program payment and guaranteed
tax base aid payment must be based on an estimate of 20% of
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the entitlement of each district or county and must be
distributed by July 15 of the school fiscal year.

{4) Each subsequent monthly payment must be at least 7%
of the entitlement of each district or county.

{87 It a "dlstrict or county recelves more state
equalization ald than 1t is entitled to, the county treasurer
shall return the overpayment to the state upon the request of
the superintendent of public™ instruction in the ~manner

prescribed by the department of commerce.
AUTH: ac, —2- -2- -9-344, 20-9-346 MCA

14, ’
IMP: Sec. 20-9-344, 20-9-246 MCA

RULE I REPORTING REQUIREMENTS (1) The board of public
education has the authority to require any reports it
considers necessary.

(2) The board of public education may order the
superintendent of public insgtruction to withhold distribution
of state equalization aid or order the county superintendent
of schools to withhold county equalization money from a
district when the district:

{a) fails to submit reports or budgets as required by
statute or by these rules; or

(b) fails to maintain accredited status.

(3) The board of public education shall require the
reports or budgets set forth in the following provisions to be
submitted to the board in a timely manner:

(a) 20-9-213, MCa;

(b) 10.55.601, ARM.

(4) The board of public education shall require the
reports or budgets set forth in the following provisions to be
submitted to the superintendent of public instruction in a
timely manner:

(a) 20-3-205, MCA;

(b) 20-3-209, MCaA:

(e} 20-3-324, MCA:

(d) 20-4-110(3), MCa:;

(e) 20-4-402, MCA:

(£) 20-9-211, MCA:

(g) 20-9-212, MCA:

(h}) 20-9-213, MCA.

(5) Prior to any proposed order by the board of public
education to withhold distribution of state equalization aid
or county equalization money, the district is entitled to a
contested case hearing before the board of public education as
provided in these rules,

(6) School districts shall be notified by the
superintendent of public instruction of the dates upon which
financial reports and budget statements must be provided to
the superintendent. If the superintendent does not receive
the reports within 35 days after initial notice to the
district, the superintendent shall give written notice of the
violation to the board. Upon findings by the board of public
education that the district was not able to justify the reason
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for not meeting a reporting requirement, the board shall
withhold funds pursuant to the following schedule:

(a) If the district has one report which is overdue, the
board shall withhold up to 25 percent of the funds to which
the distriect is entitled and shall give the district 90 days
to cure the violation, If the violation has not been cured
within 90 days, the board shall withhold up to 25 percent of
the funds to which the district is entitled until the district
cures the wviolation. At such time as the district cures the
violation, the board shall release the withheld funds to the
district,

(b) If the district has two reports which are overdue,
the board shall withhold up to 50 percent of the funds to
which the district is entitled and shall give the district 90
days to cure the violations. If the violation has not been
cured within 90 days, the hoard shall withhold up to 50
percent of the funds to which the district is entitled until
the district cures the violations. At such time as the
district cures the violation, the board shall release the
withheld funds to the district. Where the district has more
than one pending violation, the bhoard may release a
proportionate amount of any withheld funds for each violation
that is cured.

(¢} If the district has three or more reports which are
overdue, the board shall withhold up to 100 percent of the
funds to which the district is entitled and shall give the
district 90 days to cure the violation. If the violations
have not been cured within 90 days, the board shall withhold
100 percent of the funds to which the district is entitled
until the district cures the violation. At such time as the
district cures the violations, the board shall release the
withheld funds to the district., Where the district has more
than one pending violation, the board may telease a
proportionate amount of any withheld funds for each violation
that is cured.

(7) when a school digtrict fails to maintain
accreditation, the board of public education shall determine
through a contested hearing that a substantial reason exists
to withhold funds. The following schedule shall be utilized:

(a) 1If the district's accreditation has been designated
as accreditation with advice status for a second year as
defined in section 10.55.605(3), ARM, or for its deviation
from accreditation standards, the board shall withhold up to
20 percent of the funds to which the district is entitled and
shall give the district 90 days to cure the violation. If the
violation is not cured within 90 days, the board shall
withhold up to 2% percent of the funds to which the district
is entitled until such time as the district cures the
violation. At such time as the district cures the violation,
the board shall release the withheld funds to the district.
Where the district has more than one pending violation, the
board may release a proportionate amount of any withheld funds
for each violation that is cured.
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(b) If the accreditation of a school in the district has
been designated as on deficiency status as defined in section
10.55.605(4), ARM, for the first time, the board shall
withhold up to 25 percent of the funds to which the district
is entitled and shall give the district 90 days to cure the
violation. If the violation has not been cured within 90
days, the board shall withhold up to 25 percent of the funds
to which the district is entitled until the district cures the
violation. At such time as the district cures the violation,
the board shall release the withheld funds to the district,
Where the district has more than one pending violation, the
board may release a proportionate amount of any withheld funds
for each violation that is cured.

(c) If the accreditation of a school in the district has
been designated as deficiency status as defined in section
10.55.605(4), ARM, for the second consecutive year, the board
shall withhold up to 50 percent of the funds to which the
districet is entitled and shall give the district 90 days to
cure the violation. 1If the vioclation is not cured within 90
days, the board shall withhold up to 50 percent of the funds
to which the district is entitled until the district cures the
violation. At such time as the district cures the violation,
the board shall release the withheld funds to the district,
Where the district has more than one pending violation, the
board may release a proportionate amount of any withheld funds
for each violation which is cured.

(d) If the accreditation of a school in the district has
been designated as deficiency status as defined in section
10.55.605(4), ARM, for the third consecutive year, the board
shall withhold up to 100 percent of the funds to which the
district is entitled until the district cures the violation
and shall give the district 90 days to cure the violation. If
the violation is not cured within 90 days, the board shall
withhold up to 100 percent of the funds to which the district
is entitled until the district cures the violation. At such
time as the district cures the violation, the board shall
release the withheld funds to the district. Where the
district has more than one pending violation, the board may
release a proportionate amount of any withheld funds for each
violation which is cured.

(e} If the school has a deviation from accreditation
standards which 1s so significant that there exists an
imminent peril to public welfare, the board shall withhold up
to 100 percent of the funds to which the district is entitled
until the district cures the violation. At such time as the
district cures the violation, the board shall release any
withheld funds to the district.

AUTH: Sec. 20-2-114, 20-2-121, 20-9-344, 20-9-346, MCA

IMP: Sec., 20-9-344, 20-9-246, MCA.

RULE II NOTICE AND OPPORTUNITY FOR HEARING UPON
DETERMINATION THAT DISTRICT HAS FAILED TO SUBMIT REPORTS OR
BUDGETS (1) On the basis of a preliminary notificatieon that
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a district has failed to submit required reports or budgets.
the board of public education shall determine whether or not a
substantial reason exists to order the superintendent of
public instruction to withhold distribution of state
equalization aid or to order the county superintendent to
withhold county equalization money from a district.

(a) 1f the bhoard determines that no substantial reason
exists to withhold funds, the matter is ended.

(b) If the board determines that there is substantial
reason to withhold funds, the board shall provide notice by
certified mail of the pending action to the district. Such
notice shall include:

(i) a statement of the time, place and nature of the
hearing:

(ii) a statement of the legal authority and jurisdiction
under which the hearing is to be held;

(iii) a reference to the particular sections of the
statutes and the rules involved:

(iv) a statement of the matters asserted:

(v) a designation of who will hear the allegation:

(vi) a provision advising parties of their right to be
represented by counsel at the hearing.

(¢) The notice shall advise the district that it has the
right to contest the proposed action of the board, and that it
may do so by appearing at the hearing either through a
representativer of the school district or through counsel or by
requesting the board to consider the matter on the basis of
the available information without an appearance by a
representative of the district.

(d) The board shall enclose with the notice an election
form on which the district shall be asked to indicate whether
it intends to appear at the hearing and contest the board's
proposed action, contest the board's proposed action without
appearing at the hearing., or accept the proposed withholding
of funds without contesting it. The notice shall require the
district to return the election form within twenty (20) days
of the date on which the notice was mailed, and shall inform
the district that failure to teturn the form in a timely
manner will result in the withholding of funds by default,

(e) If the district does not return the completed
election form within twenty (20) days or elects to accept the
proposed withholding of funds without contesting it, the board
shall order the egualization funds withheld at its next
meeting.

(£} If the district elects to contest the proposed
withholding of funds and complies with subsection (1)(d} of
this rule, the board shall conduct a hearing.

AUTH: Sec. 20-2-114, 20-2-121, 20-9-344, 20-9-346 MCA

IMP: Sec. 20-9-344, 20-9-246 MCA

RUOLE IITI HEARING IN CONTESTED CASES (1) The board shall
select one of the followina methods for providing a hearing:
(a) a hearing before the board of public education at a
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special or regular meeting of the board:

(b} a hearing before board member(s) who will report to
the board proposed findings of fact, proposed conclusions of
law and a proposed order; or

(¢} a hearing before a hearing examiner appointed by the
board of public education who will report to the board
proposed findings of fact. proposed conclusions of law and a
proposed order,

{2) At the time and place set in the notice to the
district, the chairperson of the board of public education or
designated board member(s) or an appointed hearing examiner
shall conduct the hearing in accordance with rules 9 through
21 of the attorney general's model rules for hearing contested
cases, as found in the Administrative Rules of Montana.

AUTH: Sec. 20-2-114, 20-2-121, 20-9-344, 20-9-346 MCA

IMP: Sec. 20-9-344, 20-9-246 MCA

RULE IV AFTER HEARING BY MEMBER OF BOARD/HEARING
EXAMINER/BOARD OF PUBLIC EDUCATION (1) After hearing by Cthe
board of public educatlon, the board adopts findings of Ffact,
conclusions of law and an order either withholding
equalization funds or permitting the disbursement of
equalization funds to the district. The board shall enter its
decision on its minutes and shall serve a copy by certified
mail on the party adversely affected and on any other involved
party.

AUTH: Sec. 20-2-114, 20-2-121, 20-9-344, 20-9-346 MCA

IMP: Sec. 20-9-344, 20-9-246 MCA,

4. The board is proposing the amendment of ARM 10.67.101
and the proposed adoption of the new rules to comply with the
mandates of HB 28 regarding state equalization aid
distribution of school funds.

5. Interested persons may present their data, views or
arguments either orally or in writing to Alan Nicholson,
Chairperson of the Board of Public Education, 33 South Last
Chance Gulch, Helena, Montana 59620, no later than May 7, 1990.

6. Alan Nicholson, Chairperson, and Claudette Motton,
Executive Secretary to the Board of Public Bducation, 33 South
Last Chance Gulch, Helena, Montana, have been designated to
preside over and conduct the hearings.

7, @é&éﬁﬂ)

» CHATRPERSON
BOARD OF PUBLIC EDUCATION

v Ll Wt

Certified to the Secretary of State April 2, 1990:
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PUBLIC HEARING ON PROPOSED
amendment of Request ) AMENDMENT OF ARM 10.57.601, REQUEST TO
To Suspend Or Revoke } SUSPEND OR REVOKE A TEACHER OR

A Teacher Or Special-) SPECIALIST CERTIFICATE: PRELIMINARY
ist Certificate: Pre-) ACTION

liminary Action )

TO: All Interested Persons

1. On May 7, 1990, at 1:00 P.M., or as soon thereafter
as it may be heard., a public hearing will be held in the Large
Conference Room, Lewis and Clark County Public Library, 120
South Last Chance Gulch, Helena, Montana, in the matter of the
proposed amendment of ARM 10.57.601, Reguest To Suspend Or
Revoke A Teacher Or Specialist Certificate: Preliminary Action.

2. The rule as proposed to be amended provides as
follows:

10.57.601 REQUEST TO SUSPEND OR REVOKE A TEACHER OR
SPECIALIST CERTIFICATE: PRELIMINARY ACTION (1) through (3)

remain the same.

{4) ‘“substantjal and material non-performance of the
employment contract” referred to in 20-4-TI0O(E), MCA:

{a) shall be defined as:

Ti7 a resignation by the teacher, specialist or
administrator after the individual contract has been signed by
the teacher, specialist or administrator.

{11} the non-attendance of the teacher, specialist, or
administrator for five consecutive work days without prior
notification to the trustees. Exceptlion: cases 1n which the
teacher, speclalist, or administrator was unable to give prior
notice dué to 1iIness, natural disaster, or other cause beyond
the control of the iIndividual,

(b)Y "In determining whether an act or omission constitutes
*substantial or material non-performance of Lthe employment
contract”™ which constitutes adequate grounds for suspension or
revocation of a teacher's, specialist's, or administrator's
certification, the Board shall consider:

(1] whether the substantial and material
non-performance caused the school district undue hardship in
1ts  attempts to replace the teacher, specialist, or
administrator:

1i) whether the substantial and material
non-performance of the teacher, specialist, or administrator
Jeopardized the health or safety of students or school
ersonnel;

{1ii) whether the substantial and material
non-performance of the teacher, specialist, ot administrator
has significantly Impaired the school's ability to fulfill fits
responsibilities to 1ts students;
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{iv) whether the substantial and material
non-performance threatened the accreditation of the school;
{v) whether the board ~of trustees has taken

disciplinary action, including but not 1limited to discharge of
the teacher, specialist, or administrator, bhased on_the
non-performance;

{vi) whether the board of trustees has taken legal
action, including but not limited to a breach of contract
action against the teacher, speciallst, or administrator.

{c) The board of public education shall suspend or revoke
the teacher's, speclalist's or administrator's certificate
only after it finds that:

(1) the substantial and material non-performance of the
teacher, "specialist, or administrator caused harm_ to the
public which cannot be adequately remedied through the pursuit
of a civil breach of contract action or through disciplinary

roceedings; or
an the substantial and material non-performance of the

teacher, speclalist, or administrator directly demonstrates
his or her unfitness to teach or unfitness to act as an
administrator.

(d) The burden shall be on the board of trustees to prove
by a preponderance of the evidence any of the factors set
forth in [2) above which are pertinent to a particular case.

- (e) "Good <cause® 15 an atfirmative defense and the
teacher, Specialist, or administrator has the burden to prove
by a preponderance of the evidence that the substantial and
material non-performance was based upon good cause. A
substantial and material non-performance based solely on the
opportunity for the teacher, specialist or administrator to
make a higher salary shall not constitute "good cause."’

(fY The board of public education shall act_ on__any
request for suspension  or revocation of a teacher's,
specialist's, or administrator's certificate in an expedient
manner. If a determination {s made that there has been a
substantial and material non-performance of the employment
contract which establishes adequiate grounds for suspénsion or
revocation of a certificate, the board shall impose that
penalty effective immediately.

+4} {5) remains the same,

AUTH: Sec. 20-4-102 MCA

IMP: Sec. 20-4-110 MCA

3. The board is proposing this amendment to clarify the
definition of "substantial and material non-performance of the
employment contract® and to set guidelines to establish a
process for recommending suspension of the teaching
certificate where substantial and material non- performance of
the employment contract is proven.

4. Interested persons may present their data, views or
arguments either orally or in writing to Alan Nicholson,
Chairperson of the Board of Public Education, 33 South Last
Chance Gulch, Helena, Montana 59620, no later than May 7, 1990,
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5. Alan Nicholson, Chairperson, and Claudette Morton,
Executive Secretary to the Board of Public Education, 33 South

Last Chance Gulch, Helena, Montana, have been designated to
preside over and conduct the hearings.

AN A

LAN NICHOLSON, CHAIRPERSON
BOARD OF PUBLIC EDUCATION

BY: /ﬁ{/ﬂ% %W

Certified to the Secretary of State April 2, 1990.
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

NOTICE OF PROPOSED REPEAL
OF RULE 11.5.605
PERTAINING TO ACCESS TO
DEPARTMENT RECORDS. NO
PUBLIC HEARING
CONTEMPLATED

In the matter of the
proposed repeal of Rule
11.5.605 pertaining to
access to department records

L N

TO: All Interested Persons

1. on May 12, 1990, the Department of Family Services
proposes to repeal Rule 11.5.605 which pertains to access to
department records.

2. The rule as proposed to be repealed is on page 11-223
of the Administrative Rules of Montana.

AUTH: Sec. 41-3-208 MCA.
IMP: Sec. 41-3-205 MCA.

3. Rationale: Section 41~3-205, MCA, provides that case
records regarding child abuse and neglect are confidential and
may be disseminated only to specific professional people. The
intent of this statute is to provide information to individuals
who have a need to know the information for treatment purposes.
The department proposes to repeal this rule that impacts that
statute because the rule unnecessarily restricts the release of
any report or evaluation created by someone outside the
department, regardless of who the information is being released
to, or for what purpose the information is being released. The
statute adequately addresses the confidentiality issue regarding
child abuse and neglect records. The department will make any
other necessary restrictions or limitations regarding the
dissemination of records in department policy.

4. Interested parties may submit their data, views or
arguments concerning the proposed repeal in writing to the
Office of Legal Affairs, Department of Family Services, 48 North
Last Chance Gulch, P.0. Box 8005, Helena, Montana 59604, no
later than May 10, 1990.

5. If a person who is directly affected by the proposed
repeal wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written request
for a public hearing and submit this request, along with any
written comments he has, to the Office of Legal Affairs,
Department of Family Services, P.0. Box 8005, Helena, Montana
59604, no later than May 10, 1990.

6. If the agency receives requests for a public hearing
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on the proposed repeal from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
action from the Administrative Code Committee of the
legislature; from a governmental subdivision or agency; or from
an association having not Jless than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana

Administrative Register.

Director, Department of Family Services

Certified to the Secretary of State _({2tc/ Z , 1990.
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BEFORE THE DEPARTMENT OF INSTITUTIONS
OF THE STATE OF MONTANA

In the matter of the pro- )} NOTICE OF PROPOSED AMENDMENT
posed amendment of Rule } OF Rule 20.7,1101, Conditions
20.7.1101 which sets forth ) on Probation or Parole
conditions on probation or )

)

parole. No Public Hearing Contemplated

TO: ALL INTERESTED PERSONS

1. On June 14, 1990, the Department of Institutions
proposes to amend rule 20.7.1101 which sets forth conditions
on probation or parole.

2, The rule as proposed to be amended provides as
follows:

20.7.1101 CONDITIONS ON PROBATION OR PAROLE ¢33
Release:--The--probationeriperolee -is directed; -when-granted
his- felease -to -supervision;-te- go--divectiy-+to-his-appreved
proegram--and -shall-report--te-his--assigned -prebation/pareie
sfficer-oy-ather-designated-persons

(2) and (3) remain the same but will be renumbered.

(3)t4> Employment and/or program. The probationer/
parolee shall seek and maintain employment or maintain a
program approve@ by the board of pardons and the
supervising officer probation-and-perole--bureaw. He shall
not change such employment or program without first
obtaining written permission from his supervising officer.

{5) Remains the same but will be renumbered.

63 -EIntoxieantsr----At--the--time--of -his--reiease--on
supervisien;---he --probationer/paretee --wild---be--informed
whether--or--pot--he--may--be--atiowed--to--drink--aicohoiie
beverages--and--whether--he--witi- be--allowed - to- Frequent -any
ptace-that-such-itema-are-chiefiy-for-sater

{73 -Nareoties:----Ehe - probetioner/parolee -shall--not
use;--purchase; - - possess -~ -give,~--sell-~opr--administer--any
nareotie-drug- nor--any--deangerous drug -unless -preseribed-by-a
physieian---Fhe-prepationer/paratce-shati-submit-to-nareotie
or-drug- testing- as- may--pe- -required vy -the -diseretion-of-his
supervising-efficers

{5)¢8) Weapons. ‘The probationer/parolee shall not own,
possess or be in control of any flrearm,,_ including black
powder, or deadly weapon as so defined by state or federal
statute. Purther;-+<he -Federel--Guny-Control-Act-of-1968--(48
Uz8y--C~-Appr-6-1202-<{1- &)} -prohibies-any--persen--who-is
under-4indictment--or-who- has--heer ~convieted - of--a--felony-te
pessess--or - taryy--a--firemm -while--engaged -in--any - act-or
sparting-activities-such-as-huntingr
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(6)¢9} Financial. The probationer/parolee shall always
consult with his supervising officer and shall obtain
permission before geing-inte-debt;-engaging in a business,
purchasing real or personal property, or purchasing an
automobile.

£103 -Marieal--atatuys----Bhe - probavioners/parolee--shaii
inform-ris -superviaing -offieer-prior--to-any-change--ikr-his
maritai-seatuss

{7)¢¥*+ Search a of person or property. The
probationer/parolee while on probation or parole if so
ordered by the sentencing court, shall submit to a search of
his person, automobile, or place of residence by a probation
or parole officer, at any time of the day or night;-wieth-er
without a warrant upon reasonable cause as may be
ascertained by a probation/parole officer.

{124 -Reseieneiopr----- h-- probationers/paroiece— - -may --be
required- 4o -make -restitution-4in- the -ameunt-as-directed-by
the-seneencing-courts

(13) remains the same, but will be renumbered.

AUTH: Section 46-23-1011, MCA IMP: Section 46-23-1021, MCA
Section 53-1-203, MCA

3. The changes are actually a rearrangement of the
conditions of supervision. Up to this point, all rules
applied to everyone under supervision, often for no
justifiable reason. The changes will continue some standard
conditions, but fewer of them. Some of the former standard
conditions will become "special" conditions to be imposed by
the discretion of the district courts or the Board of
Pardons.

4. Interested parties may submit their data, views,
or arguments concerning the proposed amendments in writing
to the Legal Unit, Department of Institutions, 1539 1l1th
Avenue, Helena, Montana 59620, no later than May 14, 1990.

5. If a person who is directly affected by the
proposed amendments wishes to express his data, views, and
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit this request
along with any written comments he has to the Legal Unit,
Department of Institutions, 1539 1l1lth Avenue, Helena,
Montana 59620, no later than May 14, 1990.

6. 1f the Department receives requests for a public
hearing on the proposed amendment from either 10% or 25,
whichever is less, of the persons who are directly affected
by the proposed amendment; from the Administrative Code
Committee of the legislature, from a governmental
subdivision or agency; or from an association having not
less than 25 members who will be directly affected, a
hearing will be held at a later date. Notice of the hearing
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will be published in the Montana Administrative Register.
Ten percent of those persons directly affected has been
determined to be 121 persons based on 1,100 inmates at
Montana State Prison, 52 inmates at Womens Correctional
Center and 54 inmates at Swan River Forest Camp.

—CUR JOLM, Director
partmént of Institutions

Certified to the Secretary of State
April J{»%, 1990,
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA
In the Matter of Proposed ) NOTICE OF PUBLIC HEARING ON
Amendment of Rule 38.5.2202 ) THE PROPOSED AMENDMENT
and Adoption of a New Rule ) AND ADOPTION OF RULES
Regarding Investigation and ) REGARDING FEDERAL PIPELINE
Reports of Accidents ) SAFETY REGULATIONS INCLUDING
) DRUG-TESTING REQUIREMENTS

TO: All Interested Persons

The Notice of Proposed agency action published in the Mon-
tana Administrative Register on February 8, 1990 at page 275
is amended as follows because two organizations have requested
a public hearing:

1. On May 31, 1990 at 9:00 a,m. a public hearing will
be held in the Montana Department of Highways Auditorium, 2701
Prospect Avenue, Helena, Montana, to consider the proposed
amendment of Rule 38,5.2202 incorporating by reference the
amendments to the Federal Pipeline Safety Regulations, a new
Federal requlation requiring drug-testing of certain pipeline
employees, and a proposed rule regarding the investigation and
reports of intrastate pipeline accidents.

2, The text of the proposed rules may be found in the
Notice of Proposed Rulemaking previously published in the MAR
1990 Issue No. 3, at page 275 (MAR NOTICE NO, 38-2-89), and Ti-
tle 49 Code of Federal Regulations, Parts 191, 192 and 199.
They may also be reviewed at the Public Service Commission of-
fices, 2701 Prospect Avenue, Helena, Montana.

3. The issues to be considered at the hearing may in-
clude the following:

a. Would any proposed rule violate Article II, Sec. 10
{privacy clause) of the Montana Constitution?

b. Would any proposed rule violate § 39-2-304 of the
Montana Code Annotated?

c. Would any proposed rule violate any other constitu-
tional or statutory provision of Montana law?

d. Would Federal law pre-empt state law in this area,
with respect to issues a through c above?

e. Would failure of the state to adopt these rules re-
sult in the loss of federal funds for state enforcement of the
Natural Gas Pipeline Safety Act, in whole or in part?

£. Does the Public Service Commission have the authori-
ty and jurisdiction to adopt the proposed rules?

g. Are the U.S. Department of Transportation's regula-
tions which are proposed for adoption by reference (49 C.F.R,
Parts 191, 192 and 199) beyond the scope or authority of Arti-
cle I, § 8 and Article II, §8 2 and 3 of the U,S5. Constitution.

h. As a matter of public policy, is the adoption of the
proposed rules in the best interest of the citizens of Mon-
tana?
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Other issues may also be raised by the presiding officer
or the parties participating at the hearing.

4. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing. Writ-
ten data, views or arguments may also be submitted to Ivan C.
Evilsizer, 2701 Prospect Avenue, Helena, Montana 59620-2601 no
later than May 20, 1990,

5. A hearing officer will be designated to preside over
and conduct the hearing.

6. The authority of the agency to make the proposed
rules is based on § 69-3-207(4), MCA, and the rule implements
§ 69-3-207, MCA.

CERTIFIED TO THE SECRETARY OF STATE APRIL 2, 1990,

n_

Reviewed By
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMEND- ) NOTICE OF PROPOSED AMENDMENT
MENT of ARM 42.20.438 relat-) of ARM 42.20.438 relating to
ing to the Sales Assessment ) the Sales Assessment Ratio
Ratio Study. ) Study.

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On May 31, 1990, the Department of Revenue proposes to
amend ARM 42.20.438 relating to the designated areas for
residential property for the sales assessment ratio study.

2. The rule as proposed to be amended provides as follows:

42.20.438 DESIGNATED AREAS - RESIDENTIAL (1) through (4)
remain the same.

{(5) Area 2.3:

(a) Great Falls South - Area Legal Description.

(i) Township 20 North, Range 3 East,

(A) All of sections 137 and 247-and-25.

(B} That portion of sectlons 14 and 23 lying east of the
Missouri River.

{(ii) Township 20 North, Range 4 East.

(A) All'of sections 16, 17, 187 and 19 and-38,

{b) Great Falls South - Area General Description.

(i) Beginning at 10th Avenue South and 52nd Street then
south to southeast corner of section 16, then west to 26th
Street and 24th Avenue South, then south to southeast corner of
Section 30, then west to southwest corner of section 25, then
north to northwest corner of section 25, then west to east bank
of the Missouri River, then north along the Migsouri River to
10th Avenue South, then east along 10th Avenue South to the
point of beginning.

(6) through (47) remain the same.

3. The authority of the Department to amend this rule is
found at 15-1-201, MCA and implements 15-7-111, MCA.

4. Amendments to ARM 42.20,438 are proposed to remove
sections 25 and 30 from Area 2.3, Great Falls South and include
them in Area 2.0 which is the remainder of the county not
designated elsewhere in the rule.

5. Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than May 11, 1990.

6., If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
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orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleoc Anderson at the above address no
later than May 11, 1990.

7. If the agency receives requests for a public hearing on
the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
Legislature; from a governmental subdivision, or agency; or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 25.

/
LA T Lt

DENIS ADAMS, Director
Department of Revenue

Certified to Secretary of State April 2, 1990
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULE 46.12.2003 PERTAINING
TO REIMBURSEMENT FOR
OBSTETRICAL SERVICES

In the matter of the
amendment of Rule
46.12.2003 pertaining to
reimbursement for
obstetrical services

et

TO: All Interested Persons

1. On May 4, 1990, at 9:00, a public hearing will be held
in the auditorium of the Social and Rehabilitation Services
Building, 111 Sanders, Helena, Montana to consider the proposed
amendment of Rule 46.12.2003 pertaining to reimbursement for
obstetrical services.

2, The rule as proposed to be amended provides as
follows:
46.12,2003 H CIAN VICES REIMBUR ENT/GEN

REQUIREMENTS AND MODIFIERS (1) The department hereby

adopts and incorporates by reference the procedure code report
{PCR) as amended through Jeiy—3i—198% March 1, 1990. The PCR
is publlshed by the Montana department of social and rehabilita-
tion services and lists medicaid-payable physician procedure
codes and descriptions as delineated in the CPT4 and/or the
Health Care Financing Administration's common procedure coding
system (HCPCS), fees assigned to relevant procedures and
effective dates of fees assigned. A copy of the PCR may be
obtained from the Eeonemie—Assistanee Medicaid Division,
Department of Social and Rehabilitation Services, P.0O. Box 4210,
Helena, Montana 59604.
Subsections (1) (a) through (4) remain the same.

AUTH: Sec., 53-6-113 MCA
IMP: Sec. 53-6-113 and 53-6-101 MCA

3. The proposed rule change will implement the fee
increase authorized by the 1989 legislature for two obstetrical
procedures. The fee increases were authorized to enhance the
availability of obstetrical care services in rural Montana.

ARM 46.12.2003 incorporates the Physicians Procedure Code
Report (PCR), which describes and lists procedure codes for
physician services reimbursable by Medicaid. The PRC is
developed by the department from the Physicians' Current
Procedural Terminology, Fourth Edition (CPT4) and the Health
Care Financing Administration's procedure coding system (HCPCS).
Revising the PCR and updating the incorporation by reference
date will implement the legislative changes.
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4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0. Box 4210, Helena, Montana 59604-4210, no later
than May 11, 1990.

5. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and
conduct the hearing.

6. The HCPCS code updates contained in the March 1, 1990
PCR will be applied retroactively to March 1, 1990, The
obstetrical procedure fee increases will be applied retro-
actively to April 1, 1990.

r, Socilal and Rehabilita-
Services

Certified to the Secretary of State _ April 2 , 1990.

7-4/12/90 MAR Notice No. 46-2-600



-704-

BEFORE THE DEPARTMENT OF AGRICULTURE

OF THE STATE OF MONTANA

In the matter of the proposed )

amendment of ARM 4.12.1221, ) CORRECTED NOTICE OF AN
4.12.1224 through 4.12.1230 ) AMENDMENT AND REPEAL OF
and the repeal of ARM 4.12.1202,) RULES PERTAINING TO
4,12,1222 and 4.12.1223 )} ALFALFA LEAFCUTTING BEES

TO: All Interested Persons:

1. On February 22, 1990 the Department of Agriculture
filed a notice of amendment and repeal of the above-stated
rules which was published in issue no. 4, at page 378.

2. Subsection 1(e) "and sex ratio", in the original
notice was hot deleted and should have been. The amendment
was shown as follows:

“4.12.1224 OFFICIAL CERTIFICATION PROCEDURES_AND FEES

(1) (e) The certification fee shall provide laboratory
services for the determination of pathogens, parasites,
peresnt-of--emergence; predators, nest destroyers, and live
larvae count; . and sex ratio . _Additional laboratory
services may_ be provided upon reguest based on appropriate
fee schedules."

3. The amendment of subsection 1(e) should have
appeared as follows:

“4.12.1224 OFFICIAL CERTIFICATION PRQCEDURES AND _FEES

(1) (e} The certification fee shall provide laboratory
services for the determination of pathogens, parasites,
percent - of- emergence; predators, nest destroyers, and live
larvae count;y .  and~sex--ratio-r Additiopal laboratory
services may be provided upon reguest based on appropriate
fee scheduleg."

4. The reason for the deletion was stated in the
original notice. Replacement pages are being submitted to
the Secretary of State for the March 31, 1990 deadline,

Gil Sorg, Chairman
Alfalfa Leafcutting Bee Committee

(f:; ﬂ“ﬁ:zlzizv <f§§v;qu);11

oran Roy Bjorndon//Administrator
Plant Industry Division

Certified to the Secretary of State March 29, 1990
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BEFORE THE BOARD OF MILK CONTROL
OF THE STATE OF MONTANA

NOTICE OF AMENDMENT OF RULES
8.86.501 THROUGH B.86,506
QUOTA RULES

In the matter of amendment }

of gquota rules and the )

adoption of pooling rules as )

a method of payment of milk )

producer prices ) AND THE ADOPTION OF RULES
) 8.86.511 THROUGH 8.86.515
) POOLING RULES

)

)

DOCKET #98-89

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT
(SECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED
PERSONS:

1. Oon December 21, 1989, the Montana Board of Milk
Control published notice of proposed amendment of rules
8.86.501, 8.86.502, 8.86.503, 8.86,504, 8.86.505 and 8.86.506;
and adoption of rules 8.86.,511, 8.86.512, 8.86.513, 8.86.514,
and B8.86.515 as a method of payment of milk producer prices.
Notice was published at page 2109 of the 1989 Montana Admin-
1strative Register, issue no. 24, as MAR Notice No. B8-86-36.

2. A hearing was held January 30, 1990, at 11:00 a.m.,
at the SRS auditorium, 111 N. Sanders Avenue, Helena, Montana.
Nineteen persons appeared at the hearing to offer data, views
and arguments on the proposed amendments and on the proposed
new rules. Sixteen people spoke in favor of the proposed
amendments and new rules. Two people spoke in opposition and
one other person participated. Two people speaking in favor of
the proposed amendments offered an alternative to one of those
amendments.

3. After thoroughly considering all of the testimony,
the board has adopted the proposal exactly as noticed except
for the changes that were made as follows: (new matter
underlined, deleted matter interlined)

"8,86.501 QUOTA DEFINITIONS
(l1)~{a) remains the same.

(i) is actively producing and selling milk to a
Montana POOL plant at the time this plan becomes effective; or
(ii) ia approved by the POQOL plant and acquires guota

pursuant to ARM-8+86+505413)4d3 ADDITIONAL ASSIGNMENTS TO QUOTA
MILK: or

(iii) remainsg the same.

(b)~(c) remains the same,.

(di-{e) remailns as proposed.
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(£f)-(h) remains the same.
AUTH: B81-23-302, MCA IMP: B81-23-302, MCA

"8.86.502 INITIAL DETERMINATION AND/OR_LOSS OF QUOTA

(1) MEADOW GOLD AND BLACK HILLS PRODUCERS SHALL RETAIN
THEIR QUOTA EXISTING AT THE TIME OF THE ADOPTION OF THESE
REGULATIONS. ALL OTHER INITIAL QUOTA FOR ELIGIBLE PRODUCERS
WILL BE DETERMINED AS SET FORTH IN SUBPARAGRAPHS (2) AND_(3)
BELOW,

€13(2) Each eligible producer's initial quota, EXCEPT FOR
MEADOW GOLD_AND BLACK HILLS PRODUCERS, will be based upon his
highest total production frem for the one-year period
immediately preceding the effective date of this plan, divided
by 365. The guota for eligible producers who are participating
in the quota plan for Meadow Gold and Black Hills producers
contained in ARM 8.86.501 through 8.86.506 on the effective
date of this plan shall be the quota in-effect computed for
those producers as of that date.

€23(3) On or before the 20th day after the effective date
of this plan, the administrator shall compute a guota
aBgignable to each eligible producer. The figure computed
shall be rounded to the nearest whole number and assigned to
each eligible producer as guota.

ta} In-the-cane-of-Black-Hilis-mitk-producera;-the-abeve
ealeniations-witi-become-their-highest-option-for-eateuniating
their-initial-datdy-average-gquotas--FPhe-Biack-Hills-total-gquota
to-be-assigned-witi-be-tha-Bitlings-Meadow-Sold-plant-tetal
daily-average-quota-divided-by-s77;-minus-the-Bitlings-Meadew
Gold-daiiy-average-quotas--Each-produceris-datiy-average-quota
wiiti-then-be-determined-by-multiplying-the-above-result-by-the
percentage-that-resnte-ta-of-the-highest-option-quatifying-for
queotar-—

(4) EACH _PRODUCER'S QUOTA FOR _EACH POOIL PLANT, EXCEPT
MEADOW GOLD AND BLACK HILLS PRODUCERS, SHALL BE BASED ON HIS
TOTAL PRODUCTION HISTORY FOR THE ONE _YEAR PERIOD TMMEDIATELY
PRECEDING THE EFFECTIVE DATE OF THIS_PLAN, EXCEPT THAT THE
AMOUNT OF CLASS II1 BUILT INTO EACH PRODUCER'S QUOTA WILL BE
LIMITED TO A MAXIMUM PERCENTAGE OF CLASS III THAT EXISTS IN THE
MEADOW_GOLD PLANTS FOR THE ONE (1) YEAR PERIOD IMMEDIATELY
PRECEDING THE EFFECTIVE DATE OF THIS PLAN. ALL PQOL PLANTS
WITH A LOWER CLASS IJI1 PERCENTAGE THAN MEADOW GOLD'S WILL
RECEIVE QUOTA FOR ALL THEIR PRODUCTION POUNDS. ALL POOL PLANTS
WITH A HIGHER PERCENTAGE OF CLASS III POUNDS THAN MEADOW GOLD
SHALL_ ALLOW THEIR PRODUCERS TO RECEIVE QUOTA FOR THEIR
PRODUCTION UP TO THE SAME PERCENTAGE CLASS III AS MEADOW GOLD.

433(5) The administrator will promptly notify each
eligible producer in writing of his computed quota, enter such
information on the official records of the milk control bureau
and thereafter continue to maintain a current and up-to-date
record of each eligible producer's gquota pounds whether the
guota was received pursuant to paragraph 1 and 2 hereof or
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another paragraph hereof or through transfer. The Montana POOL
plant will be notified of the production history and quota
assignment for each eligible producer. Upon request of such
notice, each Meontama POOL plant shall promptly post in a
conapicuous place in its facility a list showing each eligible
producer's quota.

¢43(6) In computing initial quota, an eligible producer
who has acquired a previous producer's production history
through bona fide sale or transfer will receive such production
history as credit.

¢53(7) No such assignment shall be made to any eligible
producer who elects within twenty-one (21) days after receiving
notice pursuant to paragraph 3 5 hereof to refuse quota
assignment.,

¢63+(8) An eligible producer who discontinues the delivery
of milk must forfeit his entire quota effective at the end of
the sixty-first (61st) day after his last delivery unless such
quota is transferred prior to that time.”

AUTH: 81-23-302, MCA IMP: 81-23-302, MCA

"8.86.503 ADDITIONAL ASSIGNMENT TO QUOTA MILK (1) A
producer who does not hold quota and has not transferred gquota
to another person during the preceding year but now has been
accepted by a Mentana POOL plant as a producer shall have a
portion of hie marketing of milk assigned to quota milk each
month in accordance with the following schedule of percentages
for the respective months of the year is an eligible producer.

PERCENTAGE TO BE

MONTHS ASSIGNED TO_QUOTA MILK
April through August 20%
All other months 35% "
AUTH: 81-23-302, MCA IMPE: 81-23-302, MCA
"8.86.504_ TRANSFER QF QUOTA
(l1)-{a) remains the same,
(b) The producer committee, the Memtana POOL plants,

and the administrator must be notified in writing by the
proposed guota transferor at least ten (10} days prior to the
first day of the month during which the transfer is
contemplated. Such notice must include the name of the
prospective transferee, the effective date of the proposed
transfer, and the amount of quota to be transferred.

(c)-(d) remains the same.

(e) A quota transfer may be made only to an eligible
producer, or one who has been accepted by a Mentana PQOL plant
as a producer, not later than the last day of the month during
which the transfer is contemplated.

(f)-(i) remains the same,”
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AUTH: 81-23-302, MCa IMP: 81-23-302, MCA

8.86.505 READJUSTMENT AND MISCELLANEQUS QUOTA RULES

(1)-(a)(iv) remains the same.

(b) No quota will be readjusted before January 1990.
Provided that Mentana POOL plants have sufficient milk during
September, October, November and December of 1989 and 1990, no
quota will be readjusted before January 1991.

{c)-(d) remains the same.

(1) compute the total pounds of class I and class II
milk of all Mentana POOL plants during the twelve (12) month
period ending February 28 immediately preceding;

(ii)-(f) remains the smame.,"

AUTH: B1-23-302, MCA IMP: 81-23-302, MCA

"8.86.506 PRODUCER COMMITTEE

(1) remains the same.

(2) The producer committee shall consist of eight-¢83 ONE
eligible producerms+-FOR EACH TEN PERCENTAGE (10%) POINTS OF THE
TOTAL PQOOL RAW MILK REPRESENTED BY EACH POOL PLANT WITH A
MINIMUM OF AT LEAST ONE COMMITTEE REPRESENTATIVE PER POOL
PLANT. ©ne-¢i¥-producer-witi-be-selected-by-the-etigible
preducers-supplying-each-of-the-seven-+73-ptants-tocated-in
Mentana-and-approved-by-the-board-of-mitk-contrelr--Fhe
remaining-producer-member -wilti-be-setected-by-the-seven-absve
designated -quota-committes-membarss

(3) remains the same.

(4) The producer committee will invite each POOL plant
manager or his designated representative to attend its
meetings. Eaeh NO POOL PLANT manager or his designated
representative will met have a vote in any decision of the
producer committee.

(5) remaina the same,

(6) The producer committee members will serve terms of
two (2) years each, but not more than two (2) consecutive
terms, Vacancies on the committee will be filled in the same
manner ag the original appointment. Successors will complete
the term of the original committee member. Upen-the-inception
of-the-pian;-one-member-from-each-piant-wili-serve-oniy-a-one
year-termy EACH COMMITTEE MEMBER WILL BE SELECTED BY ALL
ELIGIBLE POOL PRODUCER REPRESENTATIVES OF EACH POOLED PLANT.

(7) Five-4+53 SEVEN (7) voting members of the producer
committee shall constitute a quorum for the transaction of
business. A majority vote shall be sufficient to make an
official decision.

(8)-(14) remains the same."

AUTH: 81-23-302, McA IMP: 81-23-302, MCA

4. After thoroughly considering all of the testimony and
comments received, the board adopts the new rules as follows,
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contingent upon passage of the referendum on these rules
required by 81-23-302(14)(a), MCA. If the imssues on the
referendum pass, then rules will be effective June 1, 1990,

"8,86.511 POOLING PLAN DEFINITIONS (1) the following
definitions apply in ARM B.86.511 unless the context otherwise
requires:

ta) "Pool area" includes all territory within the borders
of the state of Montana.

{b} "Pool plant” means any milk plant located within the
pool area which is approved by the Montana department of
livestock and licensed by the milk control bureau for the
recelpt and disposition of grade 'A' milk at which grade 'A’
milk i8s received and/or processed during the month.

(c) T"Nonpool plant®” means any milk processing,
packaging, or receiving plant which is not a pool plant.
(d) "Pool dairyman® means any dairy farmer, except a

producer handler who produces milk, within the state of
Montana, which is marketed to or through a pool handler.

(e) "Pool handler” means any person who operates one or
more pool plants, or an association of milk producers which i=s
incorporated as a cooperative association and which has been
approved by the milk control bureau for the marketing of milk
produced by pool dairymen.

(f) "Producer handler” means any person who operates a
dairy farm, and produces milk on such farm, which milk is
receilved and proceased and/or packaged in a milk plant operated
by such person, and disposed of to retail or wholesale outlets
in the pool area during the month, provided that the producer
handler receives no dairy products in fluid form during the
month from another person, except for milk and/or fluid milk
products of 2500 pounds, or five percent of the producer
handler's class I milk dispositions, whichever is less.

(g) "Pool milk™ means all of the milk produced by pool
dairymen, under licenses issued by the milk control bureau,
which is received at pool plants or marketed to a nonpool
plant by a pool handler,

th} "Nonpool milk"™ means any milk received or marketed
by a pool handler, other than pool milk.

(i) T"Utilization value" means a sum of money computed for
each pool handler with respect to the butterfat and skim milk
contained in pool milk received from pool dairymen and disposed
of or utilized during the month, such sum to be computed, using
the class prices therefor and the c¢lassification thereof, as
established pursuant to ARM 8.79.101, and subject to any
interplant hauling, reclassification, or other charges or
credits which are established under rules of the milk control
bureau.

(] "Pool settlement reserve® means a reserve fund of
money belonging to pool dairymen which the pool administrator
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shall retain on a revolving basig for the purpose of receiving
monies from or in paying monies to pool handlers, as provided
in 81-23-302(14), MCA,

(k} "Quota price” means the weighted average price for
all guota milk testing 3.5% butterfat as computed for the month
by the pool administrator in accordance with the procedures
specified in ARM 8.86.513."

AUTH: 81-23-302, MCA IMP: 81-23-302, MCA

"8.86.512 REPORTS AND RECORDS (1) O©On or before the
eighth business day after the end of each month, each pool
handler shall report for such months, to the administrator with
respect to the pool plant(s) operated by such handler, and/or
for all pool milk marketed to nonpool plants, on forms provided
by the administrator, the following:

(a) the quantities and butterfat content of milk
received or marketed from the farms of pool dairymen during the
month, the location of the pool plant where the milk was first
received, and the pounds thereof which qualified as quota milk;

(b) the quantities and butterfat contents of milk and
fluid milk products received from other pool plants during the
month together with the classification of such products as
agreed upon with the operator of the pool plant from which
received, provided that if a classification is not agreed upon,
such milk shall be assigned to class IIl, to the extent such
use is available, and thereafter in sequence to clasg IT and
class I;

(c) the quantities and butterfat content of any other
receipts of nonpool milk, the pounds and butterfat and skim
milk content of all other dairy products received during the
month (except non-fluid milk products disposed of in the form
in which received without further processing);

(d) the quantities and butterfat and skim milk content
of all} inventories of milk and other dairy products on hand in
the pool plant at the beginning of the month;

(e) the guantities and butterfat and skim milk content
of all milk and milk products disposed of from the pool plant
during the month, and in the case of any such products
transferred in fluid form to the pool plants of other pool
handlers, the clasgsification of such products as agreed upon
with the operator of the other pool plants, provided that if no
agreement is reached, a classification shall be assigned in
accordance with paragraph (1)(a)({ii) hereof;

(£) the quantities and butterfat and skim milk content
of all milk and other dairy products utilized in the processing
or manufacturing of dairy products in the pool plant during the
month, together with the same information for the products
produced;

(g) the disposition made of any pool milk marketed by the
pool handler during the month which was not received at his
pool plant(s), and the utilization made of such milk;
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(h) the gquantities together with the butterfat and sekim
milk content of inventories of all milk and dairy products on
hand in the pool plant at the end of the month.

(2) Each producer handler shall report to the
administrator complete information with reapect to his receipt
or purchase of milk and dairy products during the month, and
the disposition of use thereof. Such report shall be made at
the times and in such manner as may be required by the
administrator, and the producer handler shall maintain records
of his operations as required under the rules of the milk
control bureau, and present them for audit by the pool
administrator when so requested by him.

(3) Each pool handler shall maintain complete records
and accounts of all pool milk received or marketed, and all
other milk and dairy products received at each of his pool
plants, and the use or disposition of such milk and dairy
products for each month together with payments received or made
therefor, and shall retain records of the foregoing
transactions and other records as reguired under the rules of
the milk control bureau and present them for audit by the
administrator as required by him."

AUTH: 81-23~302, MCA IMP: 81-23-302, MCA

"8.86.513 COMPUTATION OF PRICE FOR QUOTA MILK AND EXCESS
MILK (1) On or before the 12th day of each month, or the
first business day thereafter, the administrator shall compute
a guota price and an excess price for the preceding month as
follown:

(a) Combine into one figure the utilization values for
all pool handlers for the month, aa computed under ARM 8.86.301
and 8,79.101 and add thereto one-half of the remaining balance
in the pool mettlement reserve,

(b) Add or subtract a value computed by multiplying the
weighted average value of butterfat in pool milk times the
pounds by which the total butterfat in all pool milk is less,
or more respectively, than the pounds obtained by multiplying
the total pounds of pool milk by ,035.

(c) Subtract an amount arrived at by assigning the total
quantity of excess milk to the classes of utilization in
series, beginning with the total pool milk assigned to class
III, and then as necessary to the remaining pool milk in
sequence beginning with class II and then class I, and
multiplying the quantities so assigned to classes by the
appropriate class prices, combining the resulting values, and
subtracting any hauling or other cost with respect to pool milk
that wag deducted in computing pool handlers obligations for
such milk. The sum 80 arrived at shall be divided by the total
pounds of excess milk and the resulting figure, rounded to the
nearest whole cent, shall be the excess price for milk testing
3.5%.

(d) Subtract an amount of money equal to five-cents per
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hundredweight of quota milk, and adjust this figure downward
(after making the computations under paragraph (2)(e) hereof)
as necessary to offset the fractional balance resulting from
rounding their quota price. The awount so computed shall be
deposited into the pool settlement reserve.

(e) Compute a gquota price by dividing the remaining
balance by the total hundredweight of quota milk for the month,
and rounding the resultant price to the nearest whole cent.

‘ (f) Announce to all interested persons on or before the
13th day of each month, or the first business day thereafter,
the quota and excess prices for milk testing 3.5% butterfat as
computed pursuant to paragraphs (2){(c) and (2)(e) hereof, and a
butterfat differential for quota and excess milk as provided
for producer milk under ARM 8,86.301 to adjust for differences
in butterfat content of the milk."

AUTH: 81-23-302, MCA IMP: 81-23-302, McA

"8.86.514 PROCEDURES FOR POOLING OF RETURNS FROM POOL
MILK (1) As soon as possible after completing the computation
of the guota and excess prices the administrator shall:

(a) compute the net pool obligation of each pool handler
by subtracting from his utilization value the amount of money
due pool dairymen from such pool handler, based on the quota
and excess prices for milk as adjusted for the butterfat test
thereof, and other charges as required or permitted under the
rules of the milk control bureau;

(b) on or before the 13th day of the month provide
written notice to each pool handler of the price and butterfat
differential for quota and excess milk for the preceding month,
the pool handler's utilization value, and the minimum amount
owed pool dairymen for pool milk received or marketed;

(c) on or before the 13th day of the month, notify each
pool handler of the amount if any by which his utilization
value for the preceding month exceeds the amount due pool
dairymen with respect to the pool handler's pool milk, based on
the appropriate quota and excess prices. The amount of such
difference must then be paid by such pool handler to the
administrator on or before the 15th day of the month, or the
first business day thereafter, for deposit into the pool
settlement reserve;

(d) pay to each pocol handler on or before the 14th day
of the month or as soon as funds are available, any sum by
which the pool handler's utilization value for the preceding
month i8 less than the amount due those from whom he received
pool milk during the preceding month, based on the quota and
excess prices as adjusted for the butterfat content of such
poel milk."

AUTH: 81-23-302, MCA IMP: 81-23-302, MCA

Montana Administrative Register 7-4/12/90



-713-

"8.86.515 PAYMENTS TO POOL DAIRYMEN AND ADJUSTMENT OF
ACCOUNTS (1) Each pool dairyman must be paid twice each
month by the appropriate pool handler(s) for the pool milk
received or marketed from such pool dairyman during the month
as follows:

(a) A partial or advance payment approximately equal to
the value of the pool milk marketed during the first two weeks
of the month, less one-half of the approximate monthly
deductions herein sanctioned, must be paid to the pool
dairyman, or his authorized agent, not later than 30 days after
the firat day of each month. Such payment need not be
accompanied by an itemized statement.

(b) Payments must be made to each pool dairyman, or his
authorized agent, not later than 15 days after the end of the
month for the pool milk of such pool dairyman for such month.
This payment must be at the appropriate guota and/or excess
price as adjusted for butterfat content (the rate of such
adjustment to be based on the weighted average value of
butterfat in the different classes of utilization), and subject
to deductions for partial payments under paragraph (4)(a)
hereof, administrative assessments, hauling and other
deductions authorized under ARM 8.79.101(4), and it must be
accompanied by a statement to each pool dairyman setting forth
the information required in ARM 8,79.101(11),

{c) As soon as possible after each monthly computation of
quota and excess prices is completed, the administrator must
audit the books and records of each pool handler, and
determine whether there have been proper accounting for and
payment of the amount owed the administrator and/or individual
pool dairyman, or cooperative associations from whom the pool
handler has received pool milk. If errors are found in the
accounting or payments of the pool handler, the administrator
must notify him thereof promptly, and if there were
underpayments by the pool handler, the additional amounts due
must be paid within 10 days after notice thereof is given.
Money paid to adjust for underpayments to the administrator
must be deposited into the pool settlement reserve. In the
came of overpayments by a pool handler to the administrator,
the administrator must promptly remit the amount due to such
pool handler.”

AUTH: 81-23-302, MCA IMP: 81-23-302, MCA

(5) Principle reasons for the adoption of the rules are
as follows:

A. An overwhelming number of witnemses supported the
compromise pool and guota plan.

B, Under the pool and quota plan participating producers
acquire property rights which makes alternative markets more
accessible to each of them.

c. The plan will help maintain a market for producers in
the event that any of their distributors go out-of-business.
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D. An available ocutlet for milk enhances the economic
attractiveness of a dairy farm.

E, The pooling plan treats all producers fairly by
assigning all of them the same blend price for their milk.

F. The adoption of the pooling and guota plan will
enhance stability in the marketplace by relieving marketing
pressures on processors, thereby reducing pressure to get more
market share through cannibalistic pricing and service tactics.

G. The plan would give producers a franchise or
property interest in the marketing system of milk. This
interest carries with it a responsibility of producers to
control their production.

H. The plan enhances the likelihood that large
processors would be willing to acgquire smaller processor
plants. Convergely the plan increases the likelihood that a
small processor could sell his businesa as an alternative to
quitting business.

I. A pool and quota plan encourages an even flow of milk
and production of milk when it is most needed.

(6) Principle reasons submitted against adoption of the
proposed rules were as follows:

A, The pooling issue has already been voted on and
defeated in an earlier referendum.

B. Evidence supporting a statewide pool was shallow and
failed to provide any empirical support for a statewide milk
pool other than conjecture.

C. Competition between producers would be eliminated.
This would destroy incentives to produce a quality product.

D. Many producers will suffer a reduction in blend
prices. Those price reductions will cause substantial losses
of net income.

E. The proposed statewide pool does not provide
security. It just alters paychecks. If a processor goes
broke, there ig nothing in the rules that requires another
processor to assume that processor's producers.

F. Currently Meadow Gold and Equity Supply are managing
their own milk supplies and taking care of their own production
needs without affecting anyone else. Other plants are free to
implement their own plans without affecting anyone else.

(7) The principle reasons for rejecting the arguments
against the pool were as follows:

A. The board rejects the contention that, because a
pooling and guota plan had previously been defeated in a
referendum, another plan should not be coneidered at a later
date. The plan in this docket is substantially different from
the defeated plan and considerable evidence and arguments have
been offered to show that this plan might be approved in a
referendum.

B. The board rejects the contention that the reasons
given for adopting a statewide pool are shallow. As indicated
above, the reagons are gubstantial.
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C. The board rejects the suggestion that the plan will
destroy competition among producers and does not feel it is a
valid concern for the following reasons:

1. The state sets standards for milk quality and milk
must be rejected unless it meets those standards,

2. Milk is commingled during on farm pick up and
therefore is no more superior in quality than that of the next
farm.

3. Presently no distributor pays a premium for higher
quality milk.

D. The board rejects the contention that producers will
suffer substantial losses if the plan is adopted, The board
recognizes that some producers will receive a lower blend price
for their milk but, as testimony demonstrated, the benefits
overall to the industry will far outweigh any detrimental
aspects. The board recognizes certain producers presently
receive a higher blend price because they are not providing an
adequate reserve supply. Taking that into consideration, their
prospective losses are less substantial. The board is charged
with considering the interests of all segments of the industry,
as well as those of the publiec. Submitting the plan to a
referendum of the industry will be the truest and most
democratic method of measuring industry attitudes.

E. The board rejects the contention that the pool and
quota plan do not provide security. There was substantial
testimony that alternative markets for producers would be
greatly enhanced if a statewide pool and quota plan were
implemented.

F. The board rejects the contention that milk supplies
are better managed on an individual plant basis. The board was
persuaded by testimony that milk supplies can be better
managed on a statewide level than on an individual plant basis.
Most milk marketed in this nation is marketed under some sort
of pooling and quota plan.

MONTANA BOARD OF MILK CONTROL
MILTON J. OLSEN, Chairman

sv: QAN A 2

j— Charles . Brooke, Director
Department of Commerce

Certified to the Secretary of State April 2, 1990.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BOARD OF INVESTMENTS

NOTICE OF CORRECTION OF
ARM 8.97.802

In the matter of the amendment )
of rules pertaining to the )
Montana Capital Company Act and )
investments by the Montana Board )
of Investments )

TO: All Interested Persons:

1. On November 13, 1989, the Board of Investments
published a notice of proposed amendment of the above-stated
rule at page 1881, 1989 Montana Administrative Register, issue
number 22. The adoption notice was published at page 503,
1990 Montana Administrative Register, issue number 5. The
adoption notice should have noted the amendments as shown
below. Replacement pages have been submitted with the correct
amendments and are dated March 31, 1990.

"8.97.802 DEFINITIONS (1)(a) through (b} will remain
the same as proposed.

(¢) "affiliate” or "affiliated group"” means:

(i) any corporation that directly or indirectly owns,
controla, or holds with THE power to vote, 58%-er-more-ef-the
eutstanding-voting-securitien-of-asueh-ANY STOCK OF ANY OTHER
apecified corporation, AS DEFINED IN SECTION 1563 OF THE
INTFRNAL REVENUE SERVICFE CODE AND THF RFLATED REGULATIONS
THEREON;

{i1) any corporation 50%-or-mere-af-whose-entatanding
voting-securibies-are WHO IS DIRECTLY OR INDIRECTLY owned,
controlled, or held with the power to vote directiy-eor
tndireetiy by ANY OTHER sueh specified corporation AS_DEFINED
BY SECTION 1563 OF THE INTERNAL REVENUE SERVICE CODE AND THE
RELATED REGULATIONS THERFON:; AND

(1il1) any corporation that is directly or indirectly
under common control with such specified corporation, through
the ownership, control, or holding with THE power to vote
directiy-opr-tndirectiy-of-50%-or-more-of-such-corperationts
and-such-apecified-corporations-outatanding-voking-seccurities
AS DEFINED IN SECTION 1563 OF THE INTERNAL REVENUE SERVICE
CODE AND THE RELATED REGULATIONS THEREON.

(d) through (2) will remain the same as proposed.”

Auth: Sec. 90-8-105, MCA; IMP, Sec. 90-8-101, 90-8-104,
90-8-201, 90-8-202, MCA

BOARD OF INVESTMENTS
WARREN VAUGHAN, CHAIRMAN

ANDY POOLE, DEPUTY DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, April 2, 1990.
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BEFORE THE OFFICE OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the adoption) NOTICE OF THE ADOPTION OF
new rules I through XXVII and) RULES 10.10.301-10.10.309,
amendment of rules 10.10.101-) 10.10.401-10.10.407, 10.10.501-

10.10.209, 10.16-1314 ) 10.10.504; AMENDMENT OF RULES
regarding accounting } 10.10.101-209 and 10.16.1314;
practices and tuition ) REPEAL OF 10.10.203 and

; 10.10.204

TO: All Interested Persons:

1. On February 22, 1990, the Office of Public Instruction
published notice of proposed adoption and amendment of rules
concerning accounting practices and tuition at page 330 of the
1990 Montana Administrative Register, issue number 4.

2. A public hearing was held on March 15, 1990. Comments
were presented and the office responded. The hearing was tape
recorded and the tapes are included in the file on this matter
together with the report of the hearing officer. Three written
comments were received. In addition, the Legislative Council

commented prior to the hearing. The specific comments are
discussed below in reference to each rule where amendments were
suggested.

3. Based upon the comments received, the rules are being
adopted as proposed with those changes given below.

. 1 G R

BRULE I (]0.10.301) FORMULA FOR CALCULATING _REGULAR
EDUCATION TUITION RATES is adopted as proposed with addition
of authority.

AUTH: 20-9-102, MCA IMP: 20-5-305, 20-5-307, 20-5-
311, 20~5-312, MCA

COMMENT: Legislative Council suggested clarification of
the rule authority and implementation.

RESPONSE: Sections 20-5-305, 307, 311, 312, MCA, require
tuition to be budgeted. In order to properly supervise the
budgeting procedures as required by 20-9-102, rules for tuition
calculation are necessary.

10.10.3101 VALID OBLIG. N _CR RI FOR NCUMBRANCES
received no comments and is amended as proposed.

AUTH: 20-9-102 and 20-9-201, MCA
IMP: 20-9-102, 20-9-201 and 20~9-209, MCA
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RULE IJ (10.10.302) PAYMENT AND CLOSING OF_PRIOR_YEAR
ACCRUED EXPENDITURES AND ENCUMBRANCES received no comments and

is adopted as proposed.

AUTH: 20-9-102 and 20-9-201, MCA
IMP: 20-9-102, 20-9-201, 20-9-209, MCA

ON! NS S_TO WARRAN UED PLU

UNREMITTED PAYROLL LIABILITIES received no comments and is
adopted as proposed.

AUTH: 20-9-102, 20-9-201, 20-9-220, MCA
IMP: 20-9-102, 20~9-201, 20-9-220, MCA

10.10.203 RFPORTS received no comments and is repealed as
proposed.

10.10,204 WARRANTS received no comments and is repealed as
proposed.

10.10.205 RECONCILIATION received no comments and is
amended as proposed.

AUTH: 20-9-102, 201 and 220, MCA
IMP: -20-9-102, 201 and 220, MCA

10.10,206 INSUFFICIENT CASH AVAILABLE received no comments
and is amended as proposed.

AUTH: 20-9-102, 201 and 220, MCA
IMP: 20~9-102, 201 and 220, MCA

10.10.207 TRANSFERS-NONBUDGETED FUNDS received no comments
and is amended as proposed.

AUTH: 20-9-102, 201 and 220, MCA
IMP: 20-9-102, 201, 210 and 220, MCA

10,310,208 VOIDED WARRANTS received no comments and is
amended as proposed.

AUTH: 20-9-102, 201, 220, MCA
IMP: 20-9-102, 201 and 220, MCA

10.10.209 INTEREST EARNED received no comments and is
amended as proposed.

AUTH: 20-9-102, 201, and 220, MCA
IMP: 20-9-102, 201, and 220, MCA

RULE IIY (10.10.303} COST ALLOCATIONS BETWEEN DISTRICTS is
adopted as proposed,

AUTH: 20-9~102 and 201 and 20-3-209, MCA
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IMP: 20-9-102 and 201, MCA

COMMENT: Comment was received by Legislative Council that
there is unnecessary repeat of statutory language.

RESPONSE: For many years schools have had no guidance
concerning distribution of costs between districts. This rule
gives clear direction to consistently distribute costs between
districts while preserving local control. It also provides
legislative guidance extant in separate chapters of the laws and
consistency for GAAP implementation, and distinguishes (1) and
(2) which are not in statute.

R I 0.304) STUDENT EXTRAC ICULAR TIVI FUNDS
is adopted as proposed.

AUTH: 20-9-102 and 201, MCA
IMP: 20-9-102, 201 and 20-3-209, MCA

COMMENT: Legislative Council questioned the authority for
this rule.

RESPONSE: According to GAAP, student extracurricular
activity funds are a required part of each school district's
financial reporting entity. This rule clarifies that the

district may use a depository other than the county treasurer
for such monies, but the financial activity must still be
reported to the Qffice of Publie¢ Instruction.

RULE V FQUITY TRANSFERS_BETWEEN FUNDS is not adopted.
AUTH: 20-9-102 and 201, MCA

IMP: 20-9-102 and 201, MCA

COMMENT: MASBO and MSBA suggested elimination of the
language in (3) leaving the determination to transfer with the
local board. Legislative Council made comment that the rule is
an unnecessary repeat of statutory language.

RESPONSE: Rule not adopted in response to comments.

RULE VI (10.10.305) BUDGET AUTHORITY FOR_CORRECTION OF
PRIOR_PERIQOD EXPENDITURE ERRORS Section (1) is adopted as
proposed.

(2) As provided in section 20-9-208(1), MCA, a budget
transfer shail may be made from other appropriation item(s) to
provide budget authority for corrections of prior period
expenditure errors which result in a net reduction to beginning
fund balance. Prjor perjod adjustment must be within the total
budget limit imposed by 20-9-133, MCA,

AUTH: 20~9-102 and 201, MCA
IMP: 20-9-102 and 20-9-201, MCA

COMMENT: It was pointed out by the Legislative Council
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that the statute reads "may".

RESPONSE: The proposed amendment is adopted with
clarifying language added.

ULE, VI 10,10,.306) BANK AC TS O HER DEPOSITORIES
received no comments and is adopted as proposed.

AUTH: 20-9-102 and 201, MCA
IMP: 20-9-212 and 504, MCA

RULE VIIT (10.10.307) REPLACFEMENT WARRANTS received no

comments and is adopted as proposed.

AUTH: 20-9-102 and 201, MCA
IMP: 20-9-102 and 201, MCA

RULE IX (10.10.308) COUNTY INVESTMENT OF SCHOOL DISTRICT

FUNDS-PENALTY received no comments and is adopted as proposed.
AUTH: 20-9-102, MCA IMP: 20-9-213, MCA

RULE X (10.10.309}) DISTRIBUTION OF COUNTY WIDE RETIREMENT
FUNDS received no comments and is adopted as proposed.

AUTH: 20-9-102, MCA IMP: 20-~9-213, MCA

RULE XI INTRODUCTION is not adopted

COMMENT: Legislative Council suggested that this rule was
unnecessarily reiterative of statute.

RESPONSE: Rule not adopted in response to comment.

RULE XIT (10.10.401) DEFINITION received no comments and
is adopted as proposed.

AUTH: 20-9-102 and 201, MCA IMP: 20-9-201, MCA

RULE XTJT (10,10.402}) FOCUS OF GENERALLY ACCEPTED
ACCOUNTING received no comments and is adopted as proposed.

AUTH: 20-9-102 and 201, MCA 1IMP: 20-9-201(2), MCA

RULE XIV (10.10.403) SCHOOL ACCOUNTING MANUAL received no
comments and is adopted as proposed.

AUTH: 20-9-102 and 201, MCA 1IMP: 20-9-201(2), MCA

RULE XV _(10.10.404) BASIS OF ACCOUNTING received no

comments and is adopted as proposed.

AUTH: 20-9-102 and 201, MCA 1IMP: 20-9-201(2), MCA
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RULE_XV! (10.310.405) CLOSING PERIOD received no comments

and is adopted as proposed.

AUTH: 20-9~-102 and 201, MCA IMP: 20-9-201(2), MCA

RULE XVII (10.10.406) STANDARD CHART OF ACCOUNTS received

no comments and is adopted as proposed.
AUTH: 20-9-102 and 201, MCA IMP: 20-9-201(2), MCA

ITY (10.10.407) FI SSET INVENTORY received no
comments and is adopted as proposed.

AUTH: 20-9-102 and 201, MCA 1IMP: 20-9-201(2), MCA

RU 0,10.5 (o] TREA R'S NANCIAL REPORTS
received no comments and is adopted as proposed.

AUTH: 20-9-102 and 201, MCA IMP: 20-9-121, 212 and 442,
MCA

RULE XX 10.10.502 FINANCIAL REPORTS FILED WITH THE
SUPERINTENDENT OF PUBLIC INSTRUCTION received no comments and

is adopted as proposed.
AUTH: 20-9-102 and 201, MCA 1IMP: 20-9-102 and 201, MCA

RULE XXTI (10.10.503) WITHHOLRING OF CPATE—EOUALIZATION AID
REPORTS_ ~ NOTIFICATION TO BOARD OF PUBLIC EDUCATION With the
exception of (8), all sections are adopted as proposed.

(8) Uponh discovery that a report of budget has not been
submitted or has not been prepared properly, the office of
public instruction will notify the district clerk, the board of
trustees, the district superjintendent and the county
superintendent of the specific violation(s). If the report is
a county report, the county treasurer and county commissioners
will also be notified.

COMMENTS : Comment was received from MASBO, MSBA and SAM
requesting inclusion of the district superintendent in the
notification of violation. Comment was also received from MSBA
and SAM gquestioning the inclusion of examples regarding
reasonable cause. MSBA, SAM and BPE commented on the
determination to report failure to submit timely and/or accurate
reports and authority to withhold funds. Legislative Council
made comment as to the effective date of the rule.

RESPONSE: Section (8) has been amended as proposed. OPI
considered the comments regarding inclusion of examples and has
determined that these will be helpful as guidance to the
districts. Reasonable cause is defined in section (3). The
rule clearly reflects that OPI is required to report
deficiencies to the BPE and will make that determination based
on reasonable cause and has no authority to unilaterally
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withhold funds. Legislative Council is correct in pointing out
that the statute has a July 1, 1990, effective date. As no
reports affected by this rule are due until after July 1, no
report to BPE is possible.

AUTH: 20-9-102 and 201, MCA IMP: 20-9-344

10.10.504) FUNDING ADJUS TS FOR PRIOR/CURRENT
REPORTING RORS received no comments and is adopted as
proposed.

AUTH: 20-9-102 and 201, MCA IMP: 20-9-344(5), MCA

10.16,1314 FORMULA R ATT TUITION TES
received no comments and is amended as proposed.

AUTH: 20-5-305 and 312, MCA IMP: 20-5-305 and 312, MCA

4. Rules I through XXVII will be codified under three new
subchapters of Title 10, Chapter 10, indicated.

Superintendent of Pub%%zrlnstruction

Certified to the Secretary of State April 2, 1990.
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the ) CORRECTED NOTICE OF AMENDMENT
amendment of rules } OF 10.23.102 PERMISSIVE AMOUNT
pertaining to permissive ) AND PERMISSIVE LEVY AND OF
and retirement levies, ) 10.23.104 RETIREMENT LEVIES,
and amended references } AND AMENDED REFERENCES TO
to additional school ) ADDITIONAL SCHOOL FUNDING

)

funding rules RULES
To: All Interested Personhs.

1. On January 11, 1990, the Office of Public Instruction
published notice of proposed adoption of the new rules above at
pages 30 and 32 of the 1990 Montana Administrative Register,
issue number 1. Full text of the proposed new school funding
rules is found at pages 15 through 34 of issue number 1 and
pages 184 through 191 of issue number 2 (published on January
25, 1990). The Office adopted the new rules, as proposed, on
pages 511 and 512 of the 1990 Montana Administrative Register,
issue number 5. Full text of the adopted new rules is found at
pages 505 through 513 of issue number 5.

2. The proposal in Rule II (ARM 10.23.102) is incorrect.
The formula of subsection (4) (a)(ii) was shown as follows:

Rule IT (10.23.102) VOTED AMOUNT AND VOTED LEVY

(4)(a)(ii) . . . . Formula:
{net levy requirement/{staetewide—mill—valuefANB—¥—district AN
}—permissivemillsa (district taxable value/1000) +
{(statewide mill value per ANB - distrjct mill value per ANB) X

ANBJ) .,

3. The proposal in Rule II (ARM 10.23.102) subsection
(4)(a) (ii) should have appeared as follows:
.. Formula:
net levy requirement/{[district taxable value/1000] +
{ (statewide mill value per ANB - district mill value per ANB)
X ANB]}

4. Rule IV (ARM 10.23.104) should not have been adopted as
proposed. The notice of adoption should have appeared as

follows (new material underlined; deleted material underlined):

Rule IV RETIREMENT LEVIES (1) Same as adopted rule.
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$t£y—coal-gress—proceeds—tax—(section15-23—F031MCAI~
{2) To determine _the retirement mills needed, _the

retir et \'4 v
a r dist ‘cts eligib B aid, the sum of:
i (s} n xable v ation as defined in A
0.2
(ii) tne d;ffg; ence betﬂeen the statewide m111 value per
NB as defined in u
valu n 223,10 Y h

multiplied by the district's ANB _as defined in __ARM
10.21.101(2)({c}).

Formula:

net levy reguirement/{[county taxable value/1000] + [(statewide
mill value per ANB - county mill value per ANB) X ANB])

{ret—ltevyreqiirement/fatatewidemill—~valuefANBX—county ANBI+
-—retivement—mills

(2) (b) through (4)(b) (Same as adopted rule in (3)(b)
through (5)(b) except for the numbering, which changed as
subsections (2) and (3) have been deleted, and only the amended
stibsection (2) has been added.

6. In reference to the full text of rules given in
paragraph number 1 above, any reference to Chapter 45 is Chapter
21, to Chapter 46 is Chapter 22, and to Chapter 47 is Chapter 23
of Title 10, Administrative Rules of Montana, and are cited
accordingly, i.e. Chapter 45, Rule II is ARM 10.21.102.

(e
NANCY KEENAN
SUPERINTENDENT OF PUBLIC INSTRUCTION

Certified to the Secretary of State March 31, 1990.
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BEFORE THE BOARD OF PUBLIC EPUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT OF ARM 10.57.401
adoption of Class 1 ) CLASS 1 PROFESSIONAL TEACHING
Professional Teaching) CERTIFICATE
Certificate .

TO: All Interested Persons

1. On October 26, 1989, the Board of Public Education
published notice of the proposed amendment concerning Class 1
Professional Teaching Certificate, on page 1640 of the 1989
Montana Administrative Register, issue number 20.

2. The Board has amended the rule as proposed with the
following change:

10.57.401 CLASS 1 PROFESSIONAL TEACHING CERTIFICATE (1)
through (3) remain the same.

(4) Renewal: Verification of one vyear of successful
teaching experience or the equivalent. Beginning with those
certificates expiring in 1994 1995, six credits will also be

required for renewal. Renewal credits consist of college
credit including extension course credits and continuing
education credits, Also acceptable are staff development

credits, inservice training credit, and local school district
professional development credit, as approved by the office of
publi¢ instruction,

{5) through (7) remain the same.

3. At the public hearing which was held on December 5,
1989, one person testified as a proponent and two testified
with general comments. The Board received one written comment
as an opponent prior to November 30, 1989, the date on which
the Board closed the hearing record. The Board considered all
comments and made a change in the proposed rule which awarded
the five year grace given to certificate holders, which is
consistent with prior Board policy.

In the matter of the adoption ) NOTICE OF AMENDMENT OF ARM

of Policy Governing Pupil ) 10.65.10]1, POLICY GOVERNING
Instruction-Related Days ) PUPIL INSTRUCTION-RELATED DAYS
Approved For Foundation Pro- ) APPROVED FOR FOUNDATION PRO-
gram Calculations and Program ) GRAM CALCULATIONS, AND ARM

Of Approved Pupil Instruction-) 10.65.103, PROGRAM OF APPROVED
Related Days ) PUPIL INSTRUCTION-RELATED DAYS

TO: All Interested Persons
1. On December 21, 1989, the Board of Public Education

published notice of the proposed amendment concerning Policy
Governing Pupil Instruction-Related bays Approved For
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Foundation Program Calculations and Program of Approved Pupil
Instruction-Related Days, on page 2118 of the 1989 Montana
Administrative Register, issue number 24.

r The Board has amended the rules as proposed, with the
following additions and changes:

5 QLIC VERNING PUPI NSTRUCTION-RELATED DA
APPROVED FOR__FOUNDATION PROGRAM CALCULATIONS (1) A school
which in any year was in session for at Jeast 180 pupil
instruction days may count for the year's foundation program a
maximum of seven PIR days with a minimum of three of the days
for instructional and professional development meetings or for
instructional and professional development meetings or other
appropriate in-service training. These seven PIR days in
addition to the required 180 pupil instruction days may be
counted provided that such additional days did not include any
time counted for pupil instruction as provided 1n Section
20-1-307 MCA and were used for one or more of the following
purposes 1in accordance with the regulations hereby established;

fa) remains the same

(b) staff professional development programs scheduled
during the year for the purpose of improving instruction (ARM
10.55.714) whieh-may shall include annual instructional and
professional development meetings. 1f-the -digtriet -4dncludes
annval - - 4nestruotionel- - -and - - professional - - development---¢IPH}
meekings--as -park-of -itea- professional--development -reduirement
ceferred-to-Hn ARN -10--55 -4, -the -partietpakton- of- -the -entire
profesasieonal - gtaff--is-veguired- Staff may attend either the
instructional and professional development meetings or attend
the equivalent number of hours of other appropriate inservice
training as prescribed by the board of trustees, The board of
trustees shall not prescribe equivalent hours during time
approved for PI funding.

~ (¢, {(d) and (e) remain the same as noticed.

10.65.103 PROGRAM OF APPROVED POUPIL INSTRUCTION RELATED
DAYS (1) remains the same as noticed,

(2) The program(s) for each approved day referred to in
ARM 10.65.101 (1)(a)-{d) shall be planned and executed so as
to require the participation of the-entixe each professional
staff member for a total of ak-deaset six hours for each
approved PIR day. Professional development time —may be
divided into no less than two hour increments to facilitate
delivery of professional development programs, ,-unless-neted
otherwiser

(3) remains the same.

3. At the public bhearing which was held February 2,
1990, eight persons testified as opponents to the wording of
the original notice but were proponents of amended language
presented by Deputy Superintendent of Public Instruction. Two
written comments stating general concerns wete received prior
to February 2, 1990, the date on which the Board closed the

Montana Administrative Register 7-4/12/90



-727-

hearing record. The Board discussed written comments and
comments of the hearing and made additions and changes to the
rule consistent with comments and concerns received.

W ) ' »n )
"}/ (DN TH BT
ALAN NICHOLSON, CHAIRPERSON

BOARD OF PUBLIC EDUCATION

o (Dpubrttr )/ T50)

Certified to the Secretary of State April 2, 1990.
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULES 11.7.409 AND 11.7.501
11.7.409 and 11,7.501 PERTAINING TO THE CRITERIA
pertaining to the F OR APPROVING

In the matter of the )
)
)
criteria for approving ) RECOMMENDATIONS OF YOUTH
)
)
)
)

amendment of Rules

recommendations of youth PLACEMENT COMMITTEES  AND
placement committees and COMPOSITION OF FOSTER CARE
composition of foster REVIEW COMMITTEES

care review committees

TO: All Interested Persons

1. On February 8, 1990, the Department of Family Services
published notice of the proposed amendment to Rules 11.7.402,
11.7.409 and 11.7.501 pertalning to the composition of and
criteria for approving recommendations of youth placement
committees and the composition of foster care review committees
at page 265 of the 1990 Montana Administrative Register, issue
number 3,

2. The Department has amended Rules 11.7.409 and 11.7.501
as proposed.

3. The Department has thoroughly considered all
commentary received:

COMMENT: The Department does not have rule making authority to
amend Rule 11.7.402.

RESPONSE: The Department is not amending Rule 11.7.402,
relating to the composition of youth placement committees.

COMMENT : Interpretation of the proposed changes is confusing
and any amendments should be delayed.

RESPONSE: The department does not consider the rule amendments
to be confusing at all, unpopular perhaps, but not confusing.

The amendment to Rule 11.7.501 merely includes an Indian person
on the foster care review committee when the c¢hild being
reviewed is an Indian child.

The amendment to Rule 11.7.409 authorizes regional
administrators to take into consideration the region's financial
limitations before approving any recommendation for placement
made by the youth placement committee, This is already the
practice in the field. Furthermore, the department was not
appropriated adequate funding to place all youths who may
benefit from residential treatment. Until the department either
receives more funding or is allowed to overspend its budget, the
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department has no cholce but to consider its budget when
approving the expenditure of funds,

COMMENT: The amendment to Rule 11.7.409 fails to provide equal
access to all youths who may need care, simply by virtue of
their residence being in a region that has depleted its budget.

RESPONSE: The department, statewide, is presently projected to
overspend its appropriated budget by the end of this fiscal
year, (July 1, 1990) by approximately $200,000. There is no
surplus in any region that can be passed to another region to
help offset placement costs.

COMMENT : Youth placement committees should not have the
responsibility of making placement decisions based on budget
constraints.

RESPONSE: The youth placement committees will not operate any
differently due to the amendment to Rule 11.7.409, and will not
be required to determine budget constraints. That job remains
with the regional administrators. The amendment will simply
give regional administrators the authority to consider his or
her region's budget when approving or disapproving a placement
recommendation. Even if there is not funding available for the
most highly recommended placement, the committee can and should
meet to determine the best alternative placements available for
a youth.

COMMENT: The child's best welfare should be more important than
financial problems.

RESPONSE: The department is legally obligated to not overspend
its appropriated budget. Until there is more money made
available to the department, or the department is allowed to
overspend its budget, there is no option other than considering
finances when determining placement costs. The department's
goal remains to serve all Montana youth as effectively,
efficiently and equally as possible.

COMMENT: The department should explore other alternatives to
amending Rule 11.7.409. Some options might be:

--A revolving fund to help regions without finances to make
placements.

--Each region places a percentage of its budget into a reserve
for placement purposes.

RESPONSE: There is not enough meoney appropriated statewide to
cover all placement costs in all five regions. A revolving fund
or similar idea would not help increase the total appropriation,
nor would it solve the lack of funding crisis.

COMMENT : Statutes (sections 41-5-602 and 603, MCA), already
permit review of placement recommendation. Why duplicate that
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authority in the rules?

RESPONSE: Rule 11.7.409 delineates the criteria for approval of
a youth placement committee recommendation. This rule is not
permissive, but is mandatory. This Rule does not presently
allow regional administrators to consider funding as a criteria
for disapproval of a recommended placement.

s L Bt

Director, Department of
Family Services

Certified to the Secretary of State (o f & , 1990,
7
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption of ) NOTICE OF EMERGENCY
rules I through VIII, relating to ) ADOPTION OF RULES
the licensing of underground tank ) I THROUGH VIIX
installers and the permitting of )
underground tank installations and )

)

closures (Underground Storage Tanks)

To: All Interested Persons

1. Leaking underground storage tanks have been identified
as a significant source of underground contamination and as a
potential hazard for fires and explosion. Government and
industry studies show that a major cause of leaking underground
storage tanks is improper installation or closure. Proper
installation or closure regquires specialized knowledge, training
and experience.

To protect the health of Montana citizens and the quality
of state waters and other natural resources from leaking
underground storage tanks, the Montana Legislature passed HB 552
(75-11~201 to 75-11-227 MCA). Effective April 1, 1990, this
statute reguires licensure of tank installers upon their
demonstration of competence, training and experience with
installations and closures. It also requires permits for the
installation or closure of underground storage tanks, a procedure
that will help the department track tank installations and
closures, and ensure that proper methods are followed. Final
rules will not be ready for adoption by the April 1 date.
Because the April 1 time frame coincides with the beginning of
the Montana construction season, it is essential that rules
authorizing procedures for installer licensure and permit
issuance bhe in effect at that time. Delaying implementation of
the licensure and permit requirements beyond April 1, could
result in numerous improper underground storage tank installa-
tions or closures. The conseguences of these improper installa-
tions or closures in the form of groundwater contamination, or
fire hazards will be an imminent peril to the public health,
safety and welfare of Montana citizens. Adoption of rules by
emergency procedure is necessary to have rules effective by April
1, 1990.

2. The department adopts the emergency rules effective
April 1, 1990, A standard rulemaking procedure with a full
public hearing will be undertaken prior to the expiration of
these emergency rules.

3. The text of the proposed rules is as follows:

RULE. X1 _ PURPQSE, APPLICABILITY. DEFINITIONS (1) The
purpose of Rules I through VIII is to implement sections
75-11-201 to 75-11-227, MCA.
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(2) Rules I through VIII shall be applied in conjunction
with the statutes,

(3) "Department® means the department of health and
environmental sciences.
AUTH: 75-11-203, MCA; IMP: 75-11-204, 75-11-209, 75-11~210, MCA

RULE II_ ELIGIBILITY FOR INTERIM INSTALLER LICENSE (1) No
person may be granted an interim installer's license by the
department unless that person:

(a) is an individual at least 18 ysars old;

{(b) submits a completed license appllcation to the depart-
ment in accordance with Rule III;

(c) pays the interim license fee provided in Rule IV to the
department; and

(d) the department determines that the applicant meets the
requirements of Rules II to IV and section 75-11-210, MCA, for
an interim installer's license.

AUTH: 75-11-204, MCA; IMP: 75-11~204, 75~11-210, MCA

RULE IXI__APPLICATION FOR INTERIM INSTALLER LICENSE

(1) Application for an interim installer's license will be
made on a form provided by the department. On the form the
applicant will state: ‘

(a) the applicant's full name, residence and place of
business, and business phone number;

(b) the applicant's age;

{(c) the state(s) where the applicant has received a similar
lieense, if any;

(d) whether the applicant has ever had a similar license
suspended or revoked;

(e} a summary of the applicant's experience installing,
closing, repairing or wodifying underground storage tanks.

(2) The application shall be subscribed and sworn to under
oath before a not public, statinq that the information provid-
ed in the application is true,

(3) The application shall be accompanied by at least three
references from other persons attesting to the expsrience and
competency of the applicant in the installation and closure of
underground tanks. The references must be written on reference
forms provided by the department, and must show that the appli-
cant actively participated in at least three underground storage
tank installations and closures, two of which mist be installa-
tions. If an applicant will only be conducting closures, the
references shall only addreas closures.

(4) Applications and attachments shall be examined by the
department for conformity with this rule and applicable statutes.
Applications failing to provide information required for licen-
sure may either be returned to the applicant with a notice to the
applicant of the reasons for return or may be held by the depart-
ment pending receipt of the omitted information.

{5} No license shall be granted unless the department
determines, on the basis of the application and attachments, that
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the applicant possesses the competency and experience to under-
stand and comply with the rules governing tank installations,
closures, repairs, and modifications, and understands the tech-
nigues of underground storage tank installations and closures,
as will protect public health, welfare, safety and the envircn-
ment.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75«11-210, MCA

RULE IV INTERIM INSTALLER LICENSING FEES (1) An individ-
ual applying for an underground storage tank installer's license
shall pay to the department the applicable fee(s) provided in
subsection (2) of this rule. All fees are non-refundable.

(2) Applicable fees are as follows:

(a) interim license fee ....... .0t rvneerinianes. $ 25

(b) duplicate interim license fee ......coveveeees. $§ 10
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75~11-210, MCA

CONDITIONS (1) The department shall issue an interim instal-
ler's license upon the applicant's satisfaction of Rules II
through IV and any statutory prereguisites. The license shall
set forth the name and address of the licensed installer, a
license identification number and the dates of issuance and
expiration of the license. Licenses for applicants who will only
be conducting closures shall be clearly designated as restricted
for tank closures only.

(2) Interim installer licenses expire September 30, 1890.
Licenses may be revoked, suspended, modified or conditioned prior
to expiration.

(3) The department may add conditions to an interim license
limiting or restricting the licensee in the time, type, or manner
of work to be performed pursuant to the license if the department
determines the conditions are necessary to protect the public's
or licensee's health, safety, or welfare, or the environment.

(4) Interim installer licenses issued under this rule are
non-transferable,.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA

BULE VI _INTERIM LICENSED INSTALLER RECORD KEEPING

{1} Within 10 days of completion of an underground storage
tank installation or closure, a licensed installer shall submit
to the department:

(a) one copy of the completed manufacturer's installation
checklist, or one copy of the completed department inspection
checklist, and

(b) one copy of the installation permit signed by the
installer certifying that the work was completed according to the
applicable state statutes and rules and permit conditions.

(2) Within the same time, the licensed installer shall also
give the owner or operator of the tank copies of the completed
checklist and signed permit. The owner or operator shall keep
a copy of the documents required by subsection (1) at the
location of the installation or closure, for as long as the tanks
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are used to store a regulated substance in the location at which
the inspection took place.
AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

(1) No person may install or close an underground

storage tank without a permit to do so issued by the department.

(2) A completed application for a permit shall be filed by

the permit applicant on a form provided by the department at

least 30 days prior to the proposed date of installation or

closure. The department may return to the applicant any applica-

tion form that is incomplete or otherwiss does not contain suffi-

cient information for issuance of the permit. Resubmitted appli-

cations shall also be submitted to the department at least 30
days prior to the proposed date of installation or closure.

(3) The application form shall request and the applicant
shall provide the following information: :

(a) the name, address and business talephone number of the
applicant;

(b) the name, address, and business telephone number of the
owner and operator if different from those provided under subsec-~
tion (a);

{c) the street address, or if no street address, the legal
description of the installation or closure site;

(d) the name, address, business telephone number and 1li-
cense number of the licensed installexr who will install or close
the underground storage tank(s), or the proposed date of inspec-
tion and the name and address of the inspector;

(e} a detalled description of the work to be accomplished
at the installation or closure site;

(f) the estimated date of the proposed installation or
clcsure;

(g) a site plan of the proposed installation or closure
site, on a scale of 1"=10' or other scale agreed upon by the
applicant and the department, showing all utility corridors
within 50 feet of the prorosed installation or closure;

{(h) the distances in feet to all public drinking water
supplies, domestic and stockvater wells, surface waterxs includ-
ing irrigation ditches, and springs within 1/4 mile of the
proposed installation or closure, and estimated depth to ground-
water at the proposed site.

(i) the size and contents of the tank(s) to be installed
or closed, and the pipe diameter and length;

(j) a detailed description of the construction of the
tank(s), including any manufacturer's jdentification such as
make, model and serial nunber;

(k) a description of any permit or approval required by any
local governmental unit; and

(1) the proposed method of disposing of tanks, piping and
tank contents from a closure site.

(4) Im the event of an emergency requiring immediate in-
stallation or closure of an underground storage tank, the appli-
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cant shall telephone the department and provide the information
required by subsection (3) and shall explain the nature of the
emergency and the consequences of non-issuance. An emergency
permit may be telephonically approved by the department. If an
emergency permit is approved under Rule VIII(3), the applicant
shall make application to the department, within 5 days of
issuance of the emergency permit, for a non emergency permit
under this rule. For the purposes of this subsection, an emer-
gency is an imminent and substantial threat to the public health
or safety or to the environment.

(5) Permits issued under this rule and Rule VIII are non-
transferable.
AUTH: 75-11-204, MCA; IMP: 75~11-204, 75-11-209, 75-11-212, MCA

RULE VIII PERMIYT ISSUANCE, TERMS, CONDITIONS (1) Upon
receipt of a completed permit application, the department shall
review the application and determine whether the proposed instal-
lation or closure meets the criteria for approval in subsection
(2).

(2) A permit shall be issued by the department upon its
determination that:

(a) any tank to be installed or closed complies with the
rules of the department and the state fire marshal;

(b) the installation or closure will be conducted by a
licensed installer unless exempted by section 75-11-217, MCA, or
the installation or closure will be inspected by the department
or a designated local inspector;

(c) the installation or closure will comply with:

(1) the rules of the department;

(ii) the rules of the state fire marshal;

(iii) any manufacturer's instructions;

(iv) the requirements of any local unit of government which
are no less stringent than the requirements of subsection (2)(a)
to (2)(c)(iii); ana

(v) any state or local requirements for disposal of the
tank and tank contents.

(d) the installation or closure will be conducted in such
a place and manner as to protect the installer's and the public's
health, welfare and safety and the environment.

(3) If the department determines that an emergency exists
under Rule VII(4) and that the requirements of subsection (2)
have been satisfied, it shall issue the permit in the manner
provided by Rule VII(4) and subject to any conditions imposed
pursuant to this rule.

(4) A permit issued to an applicant under this rule shall
state on its face the address or location of the site at which
the installation or closure may be conducted, the date(s) when
the installation or closure is to be conducted, whether the
installation or closure will be conducted by a licensed in-
staller, and if so the name and license number of the installer.
The permit shall include a signature line for the licensed
installer to sign, certifying that the installation or closure
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was conducted in accordance with applicable statutes and rules
and any conditions of the permit. The permit must be kept at the
installation or closure site during all phases of the installa-
tien or closure.

{5)  Each permit issued by tha department is subject to the
condition that the permittes comply with all statutes, all rules
of the department, rules of the state fire marshal, and any
applicable requirements of a local governmental unit which are
no less stringent than the requirements of subsection (2)(a) to
(2)(c) (1i1), and the permittee shall comply therewith,

{6) A permit issued by the department under this rule is
issued subject to the accuracy of the information provided by the
permit applicant in the permit application, subject to the infor«
mation stated or referenced on the face of the permit pursuant
to subsection (3), subject to coampliance with all applicable
statutes and rules, and subject to any conditions applied by the
department. If the installation or closure is not conducted in
accordance with any information or condition as provided in this
subsection, the permit is void and of no effact and the ingtalla-
tion or closure is considered to be conducted without a permit,
and in violation of the law.

{7) The departmerit may also issue the permit upon any other
condition necessary to insure compliance with smubsection (2).
Any. such conditions shall be stated or referenced upon the face
of the permit,

(8) Permits are valid for one ar from the date of is-
suance, or for the time periocd specified on the permit.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-+11-212, MCA

4, The rationale for the emergency rules is set forth in
the statement of emergency in pa aph 1.

Certified to the Secretary of State March 30, 1990 .
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BEFORE THE DEPARTMENT OF INSTITUTIONS
OF THE STATE OF MONTANA

In the matter of the amend- ) NOTICE OF AMENDMENTS OF RULES
ments of Rules 20.3.202, ) 20.3.202, 20.3.207, 20.3.216,
20.3.207, 20.3.216, 20.3.402,) 20.3.402, 20.3.405, 20.3.409,
20.3.405, 20.3.409, 20.3.503,) 20.3.503, PERTAINING TO DE-
pertaining to definitions, ) FINITIONS, CLIENTS RIGHTS,
clients rights, outpatient )} OUTPATIENT COMPONENT REQUIRE-
component requirements, and ) MENTS, CERTIFICATION SYSTEM
certification system for } FOR CHEMICAL DEPENDENCY PER-
chemical dependency person- ) SONNEL, CHEMICAL DEPENDENCY
nel, chemical dependency edu-) EDUCATION COURSE REQUIREMENTS
cation course requirements ) - (ACT PROGRAM).

- {ACT PROGRAM). )

TO: ALL INTERESTED PERSONS

1. On December 21, 1989, the Department of
Institutions published a Notice of Proposed Amendments of
Rules 20.3,202, 20.3.207, 20.3.216, 20.3.402, 20.3.405,
20.3.409, 20.3.503 on pages 2121 through 2126, of the 1989
Montana Administrative Register, Issue number 24.

2. The Department has amended Rules 20.3.202,
20.3.207, 20.3.216, 20.3.402, and 20.3.409 as proposed, and
20.3.405 and 20.3.503 as modified.

3. The Department has amended the following rules as
proposed with the following changes:

20.3.405 STRUCTURED WORKSHOP TRAINING

(1) and (2) remain the same.

(3) Structured workshop training qualifies for points
(or hours) only when it is:

(a) through (f) remain the same.

{gi---experiential--—greoeup --treining-- st --ensure
eonfidenciality-to-the-participantsas

(g) assured that experiential group participants are
guaranteed confidentiality.

AUTH: 53-24-204 MCA IMP. 53-24-204 MCA

20.3.503 EDUCATIONAL COURSE REQUIREMENTS FOR DUI
OFFENDERS {(ACT PROGRAM)

(1) and (2) remain the same.

(3) The ACT program will notify the sentencing court
and-driver-improvement if the offender does not enroll +make
eontact} with the program within ten days or start the
course process within thirty days of the program's receipt
of the court referral notice. Level I and II of the ACT
program will take not less than thirty days and not longer
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than ninety days to complete. An exception to the 38 30-day
minimum may be granted by the department based only on
justified geographical considerations. The ACT program will
notify the sentencing courts in_ all cases of failure to
comply and the sentencing court will notify drivers
improvement. Length of stay for level III (treatment) will
be based on the-individuai--offender's-treatment-necds: the
recommendation of the certified chemical dependency
counselor as approved or modified by the order of the
sentencing court. Fhe~ - -wsentencing - - courd---and - - driver-
improvement--must--be--notified--of The approved chemical

dependency program _accepting the treatment referral must
notify the sentencing court upon completion of Level III for

second and subsequent offenders.
(4) through (7) remain the same.

AUTHORITY: 53-24-204, MCA, IMP. 53-24-204, MCA
4. The Department received no written comments to the
proposed changes. The Department did receive an oral

comment on December 15, 1989, from Vvalencia Lane, staff
attorney, for the Legislative Council who had two concerns.

The first concern was that the reference to Section 53-
24-105, MCA, as authority to adopt rules was questionable
since the statute was not a clear grant of rule-making
authority: While the department is aware of this view, the
agency was never sure of what statute should be cited as
authority. The agency will use Section 53-24-204, MCA.

The second concern was that the proposed changes to
20.3.405(3)(g), ARM, were unclear. The department agrees
with this comment and has made the necessary grammatical
changes.

~y
Certified to the Secretary of State March £2-71990.
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STATE OF MONTANA
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
BEFORE THE BOARD OF WATER WELL CONTRACTORS

In the matter of the adoption) NOTICE OF ADOPTION OF

of ARM 36.21.810 concerning ) 36.21.810 ABANDONMENT
abandonment of monitoring )
wells )

TO: ALL INTERESTED PERSONS:

1. On February 8, 1990, the Board of Water Well
Contractors published a notice of proposed adoption of the
above-~stated rule at page 273, 1990 Montana Administrative
Register, issue number 3.

2. The rule is being adopted exactly as proposed.

3. No written comments or testimony was received.

BOARD OF WATER WELL CONTRACTORS
WESLEY LINDSAY, CHAIRMAN

DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

Certified to the Secretary of State, April 2, 1990.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of Rule(s)
46.12.571, 46.12.581 and
46.12.588 pertaining to
coverage reguirements and
reimbursement for clinic
services, psychological
services and clinical
social work services

CORRECTED NOTICE OF
AMENDMENT

TO: All Interested Persons

1. on March 15, 1990, the Department of Social and
Rehabilitation Services published notice of the amendment
of Rules 46.12.571, 46.12.581 and 46.12.588 pertaining to
coverage requirements and reimbursement for clinic services,
psychological services and clinical social work services at
page 534 of the 1990 Montana Administrative Register, issue
number S.

2. The notice of amendment for 46.12.571 Yclinic
services requirements" incorrectly numbered subsections (8)
through '(11). Subsections (8) through (11) are hereby renum-
bered as subsections (10), (11), (12) and (13).

Directqr, Social an ehabilita-

tion|[Services

Certified to the Secretary of State April 2 , 1990.
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VOLUME NO. 43 OPINION NO. 59

ELECTIONS - Effect on election results of election officer's
failure to follow statutory requirement for preparation of
ballots; ELECTIONS - Rotation of candidates' names on ballot;
PUBLIC OFFICERS - Effect on election results of election
officer's failure to follow statutory requirement for
preparation of ballots;

MONTANA CODE ANNOTATED - Sections 13-12-205, 13-12-205(2);
OPINIONS OF THE ATTORNEY GENERAL - 35 Op. Att'y Gen. No. 75
(1974), 18 Op. Att'y Gen. No., 252 (1940), 15 Op. Att'y Gen. No.
618 (1934), 10 Op. Att'y Gen. at 276 (1924).

HELD: Failure of an election administrator to rotate the
names of candidates on the ballot so that each
candidate's name appears at the top of the list on
substantially an equal number of ballots does not
render the results of the election invalid.

March 23, 1990

Hon. Mike Cooney
Secretary of State
State Capitol
Helena MT 59620

Dear Mr. Cooney:
You have requested my opinion on the following questions:

1. How should candidates’ names be rotated on the
ballot when it is mathematically impossible to
place each name at the top of the ballot a
substantially equal number of times?

2. Does the failure to rotate the list so that each
candidate's name appears at the top of the ballot
in substantially equal numbers render the
election invalid?

Your request arises out of the primary election conducted in
Flathead County in 1988, There were six candidates in the
Democratic Party for the office of Governor and four Democratic
Party candidates for the office of County Commissioner. The
ballots were rotated so that the name of each gubernatorial
candidate appeared at the top of the ballot an equal number of
times. As a result, the names of two of the county commissioner
candidates appeared at the top of the ballots twice as many
times as the names of the other two. One of the two candidates
whose names appeared at the top less frequently has objected to
the method of name placement on the ballots.
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Arrangement of candidates' names on the ballot is governed by
section 13-12-205, MCA, which requires that the names be
arranged alphabetically by surnames under the title of the
respective offices. That section further provides in pertinent
part:

(2)(a) ... {I)f two or more individuals are
candidates for nomination or election to the same
office, the election administrator shall divide the
ballot forms into sets equal in number to the greatest
number of candidates for any office. The candidates
for nomination to an office by each political party
shall be considered separately in determining the
number of sets necessary for a primary election.

(b) The election administrator shall begin with a
form arranged alphabetically and rotate so that each
candidate's name will be at the top of the list for
each office on substantially an equal number of
ballots. If it is not numerically possible to place
each candidate's name at the top of the list, the
names shall be rotated in groups so that each
candidate's name is as near the top of the list as
possible on substantially an equal number of ballots.

The purpose of rotation of names on the ballots is "undoubtedly
to give all candidates as fair a chance as possible by the
placement of names and positions on the ballot." 18 Op. Att'y
Gen. No. 252 at 252 (1940). See alsp 35 Op. Att'y Gen. No. 75
at 187, 189 (1974). Rotation of names on the ballot in some
manner has long been required by Montana law. See, e.g., 10 Op.
Att'y Gen. at 276 (1924). By its terms, the statute does not
require mathematical precision where impossible, but simply
requires that each candidate's name appear at the top on
"substantially an equal number of ballots." § 13-12-205(2)(b),
MCA.

It appears from your inquiry that the election administrator in
this case did not assure that each candidate's name was as near
the top as possible on substantially an equal number of ballots.
The statute clearly requires that if it is impossible to place
each candidate's name at the top an equal number of times, the
names must be rotated so that each is "as near the top of the
list as possible on substantially an equal number of ballots."
(Emphasis added.) It appears, therefore, that the requirements
of section 13-12-205(2)(b), MCA, were not satisfied. The
critical inquiry 1is whether a failure by the election
administrator to abide strictly by the rotation requirements
invalidates the election. The answer to this question depends
upon whether the statute is mandatory or directory in nature.
Generally, acts taken in violation of a mandatory provision are
void, whereas acts taken in violation of a directory provision,
while improper, may nevertheless be valid. 29 C.J.S. Elections
§ 214(2), at 606 (1965); State ex rel. Stabler v. Whittington,
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290 A.2d 659, 661 (Del. Super. Ct. 1972); In re Chairman in Town
of Worcester, 29 Wis. 2d 674, 139 N.w.2d 557, 561 (1966).

Factors to be considered in determining whether a statute is
mandatory or directory include the subject matter, the
importance of the provision that allegedly has been disregarded,
and the relation of the provisioen to the general object intended
to be secured by the statute. Martin v. Porter, 47 Ohio Misc.
37, 353 N.E.2d 919, 923 (1976).

"Wwhether a statute is mandatory or directory depends
on whether the thing directed to be done is of the
essence of the thing required, or is a mere matter of
form. Accordingly, when a particular provision of a
statute relates to some immaterial matter, as to which
compliance with the statute is a matter of convenience
rather than substance, or where the directions of a
statute are given merely with a view to the proper,
orderly and prompt conduct of business, it is
generally regarded as directory, unless followed by
words of absolute prohibition; and the same is true
where no substantial rights depend on the statute, no
injury can result from ignoring it, and the purpose
of the legislature can be accomplished in a manner
other than that prescribed, with substantjally the
same results.”

Chicago, M,,St.P.& P.R.Co. v. Fallon County, 95 Mont. 568, 574-
75, 28 P.2d 462, 463 (1933) (citation omitted).

A previous Attorney General's Opinion concluded that statutory
provisions relating to the arrangement of names con the ballots
are mandatory and must be substantially complied with, but
cautioned that any error in the preparation of the ballots "must
be corrected, if at all, before the election is held.” 15 oOp.
Att'y Gen. No. 618 at 423, 424 (1934). This admonition is
consistent with the principle to which the Supreme Court of
Montana historically has adhered, to-wit, that all provisions
of the election law are mandatory if enforcement is sought
before election, but after election they will be held directory
only. State ex rel. Wolff v. Geurkind, 111 Mont. 417, 433, 109
P.2d 1094, 1102 (1941). Thus, if an election procedure is
challenged after an election, the election will not be
invalidated unless the challenged law is "of a character to
effect an obstruction to the free and intelligent casting of the
vote, or to the ascertainment of the result, or unless the
provisions affect an essential element of the election, or
unless it is expressly declared by the statute that the
particular act is essential to the validity of an election, or
that its omission shall render it void." Id., (quoting Weber
v. City of Helena, 89 Mont. 109, 125, 297 P.2d 455, 462 (1931)).

In the few reported cases relevant to this issue, the Supreme
Court of Montana consistently has found that an error which does
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not affect the results of an election cannot subsequently be
used to invalidate the election. See Chicago, M.,St.P.&
P.R.Co., 95 Mont. at 580, 28 P.2d at 465 (election held after
date prescribed by statute valid notwithstanding noncompliance
with statutory directive); Atkinson v. Roosevelt County, 71
Mont. 165, 181-82, 227 P. 811, 816 (1924) (votes cast at
improper polling place not void where election otherwise

Mont. 273, 290, 48 P. 1, 7 (1897) (election not invalidated by
error of election administrator in placing candidate's name
under wrong party designation); Geurkind, 111 Mont. at 431, 109
P.2d at 1101 (election of write-in candidate valid
notwithstanding election administrator's failure to remove name
of deceased candidate from ballot, even where deceased candidate
received more votes).

Decisions of other courts reflect the same interpretation of the
mandatory/directory distinction. In pre-election challenges,
it has been held that a statutory provision governing the
arrangement of names on the ballot is mandatory. Resnick v.
Board of Supervisors of Elections of Baltimore, 244 Md. 55, 222
A.2d 385, 389 (1966); Nugent ex rel. Manning v. La France, 91
R.I. 398, 164 A.2d 230, 232 (1960); City of St. Louis v. Crowe,
376 S.Ww.2d 185, 190 (Mo. 1964); Harder v. Denton, 9 Cal. App.
2d 607, 51 P.2d 199 (1935). Where the challenge is raised after
the election, however, the courts have held that failure of the
election administrator to place candidates' names on the ballots
as required by statute is not ground for invalidating the
election results. Nelson v. Robinson, 301 So. 2d 508, 511-12
(Fla. Ct. App. 1974); Roberts v. Byrd, 344 5.w.2d 378, 381 (Ky.
1961); Schell v. Studebaker, 15 Ohio Op. 2d 314, 174 N.E.2d 637,
639-40 (1960); Bees v. Gilronan, 66 Chio L. Abs. 130, 116 N.E.2d
317, 321 (1953). See also Tsongas v. Secretary of Commonwealth,
362 Mass. 708, 291 N.E.2d 149, 152-53 (1972) (failure to rotate
names, even if required by state constitution, did not lessen
opportunity of voters to cast vote for candidate of choice and
therefore did not invalidate election results); Pellegrino v.
State Board of Elections, 100 R.I. 71, 211 A.2d 655, 658-59
(1965) (printing of name "Josephine" rather than candidate's
true name of "Joseph,"” being mere technical noncompliance with
statutory provision relating to form and content of ballot, did
not vitiate election); Mochary v, Caputo, 100 N.J. 119, 494 A.2d
1028 (1985) (issue involving choice of ballot positions for
candidates moot where general election already occurred). As
stated by the court in Nelson, 301 So. 2d at 512:

Keeping in mind that we are talking about a claim made
after an election, and not one which may have been
enforceable before, if a candidate appears on the
ballot in such a position that he can be found by the
voters upon a responsible study of the ballot, then
such voters have been afforded a full, free and open
opportunity to make their choice for or against that
particular candidate; and the candidate himself has
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no constitutional right to a particular spot on the
ballot which might make the voters' choice easier,
[Emphasis in original.]

Similar reasoning was applied in Bees, 116 N,E.2d at 321, in
which the court stated:

Where the honesty of the ballots c¢ast is not in
question, where all the voters have an opportunity to
give a free and fair expression of their will, and
where the actual result thereof is clearly
ascertained, a procedural neglect by election
officials will not justify the rejection of such
votes.

This principle has been established in Montana law since State
ex rel, Brooks v. Fransham, supra, 19 Mont. at 290, 48 P. at 7,
in which the Court observed that "where the will of the people
is supreme, when clearly expressed it cannot be defeated by a
claim that an official neglected to properly make up the ballot
published and voted." See algso Thirty Voters of County of Kauai
v, Doi, 61 Haw. 179, 599 P.2d 286, 290 (1979) (election not
invalidated for failure of election officials to comply strictly
with election statute where there is substantial compliance and
no showing of fraud).

In view of the history of Montana law, and in accordance with
the weight of authority from courts of other states, it is my
opinion that section 13-12-205(2), MCA, is not a mandatory
provision of law when challenged after an election, because an
error in the rotation of names on the ballot does not obstruct
a free and intelligent casting of the vote and is not essential
to the validity of the election. Therefore, failure to arrange
candidates' names on the ballots as required by section
13-12-205(2), MCA, does not give rise to a challenge to the
election results.

THEREFORE, IT IS MY OPINION:
Failure of an election administrator to rotate the names
of candidates on the ballot so that each candidate's name
appears at the top of the list on substantially an equal

number of ballots does not render the results of the
election invalid.

Sincerely,

Tore R

MARC RACICOT
Attorney General
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VOLUME NO. 43 OPINION NO. 60

LEGISLATURE - Power of standing committees to investigate
matters during a special session;

MONTANA CODE ANNOTATED - Sections 5-~3-101, 5-5-101 to 5-5-105,
5-5-202;

MONTANA CONSTITUTION - Article V, sections 1, 10(4).

HELD: A standing committee of the Legislature not formally
discharged prior to the final adjournment of the
preceding session may meet during a special session
for the purpose of gathering information and taking
testimony on a matter not within the call of the
special session.

March 26, 1990

John Vincent, Speaker
House of Representatives
State Capitol

Helena MT 59620

Dear Representative Vincent:
You have requested my opinion on the following question:

May a standing commjittee of the Legislature meet for
the purpose of gathering information and taking
testimony on a matter not within the call of a special
session?

The factual background to this request is that the Natural
Resources Committee of the House of Representatives attempted
to convene during the 1989 special session for the purpose of
gathering information related to the cleanup of the hazardous
waste contamination of the groundwater at Livingston, Montana.
Hazardous waste cleanup was not within any of the subjects
specified in the call of the special session. For the future
quidance of the Legislature, you inquire as to the general
information-~gathering authority of standing committees during
special sessions.

The legislative power in Montana is vested in the Legislature
which consists of two chambers: the Senate and the House of
Representatives. Mont. Const. Art. V, § 1. The Constitution
provides that the Legislature may make rules for its
proceedings. Mont. Const. Art. V, § 10(1). Under this
rulemaking authority, the House Natural Resources Committee was
designated a standing committee of the Fifty-first Legislature
in rules adopted in January 1989. See Rule H30-10, Rules of the
Montana Legislature (1989).

7-4/12/90 Montana Administrative Register



~747-

The authority to obtain information is an inherent attribute of
legislative authority. A legislature cannot be expected to
execute its lawmaking function wisely 1in the absence of
companion authority to educate itself through fact-finding. The
first clear judicial recognition of this principle was
enunciated by the United States Supreme Court in Mc¢Grain v.
Daugherty, 273 U.S., 135, 165 (1927):

The state courts gquite generally have held that the
power to legislate carries with it by necessary
implication ample authority to obtain information
needed in the rightful exercise of that power, and to
employ compulsory process for the purpose.

The Court concluded with regard to the federal constitution and
Congress:

A legislative body cannot legislate wisely or
effectively in the absence of information respecting
the conditions which the legislation is intended to
affect or change; and where the legislative body does
not itself possess the requisite information--which
not infreguently is true--recourse must be had to
others who do possess it. Experience has taught that
mere Trequests for such information often are
unavailing, and also that information which is
volunteered is not always accurate or complete; so
some means of compulsion are essential to obtain what
is needed. All this was true before and when the
Constitution was framed and adopted. 1In that period
the power of inquiry, with enforcing process, was
regarded and employed as a necessary and appropriate
attribute of the power to legislate--indeed, was
treated as inhering. Thus there is ample warrant for
thinking, as we do, that the constitutional provisions
which commit the legislative function to the two
houses are intended to include this attribute to the
end that the function may be effectively exercised.

273 U.S. at 175. See also Watking v. United Statesg, 354 U.S.
178, 187 (1957). ("The power ... to conduct investigations is
inherent in the legislative process. That power is broad.")
I have found no Montana authority that recognizes an
investigatory or information-gathering function within our
Legislature that is narrower than that recognized in McGrain or

the decisional law of other states. The legislative power
described by Article V, section 1 of the Montana Constitution
contains the inherent power of investigation. Statutory

provision for legislative subpoena and for punishment through
contempt for a witness's failure to comply with the subpoena
reflects this power of investigation. See 8§ 5-5-101 to 105,
MCA.
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Given the inherent authority of the Legislature to obtain
information, a determination must be made whether that
investigatory power is somehow limited during such times as the
Legislature sits in special session. No express limitation
exists in the state constitution. In fact, the constitution
recognizes the need for information-gathering during the interim
between regular legislative sessions. "The legislature may
establish a legislative council and other interim committees.”
Mont. Const. Art. V, § 10(4). The foregoing provision was
adopted in response to two concerns of the drafters of the 1972
Constitution: (1) that the legislative council be immune from
judicial challenges to its interim activities, and (2) that the
Legislature be allowed to exercise its investigative function
through interim committees in the future. IV Mont. Const. Conv.
625, 626, 636 (1972). To a certain extent these goals reflect
the same concern; they originate from several judicial
challenges in the 1950's to the interim activity of the newly
created legislative council.

In State v, Aronson, 132 Mont. 120, 314 P.2d 849 (1957), the
Montana Supreme Court upheld the Legislature's attempt to create
a legislative council which would serve during the interim, with
the power to investigate and recommend legislation. of
significance to the present inquiry is that the Supreme Court
recognized the power of the Legislature to create a committee
to serve in the interim:

[A]ll courts have uniformly held that investigative
power exists in the legislative branch which may be
exercised after final adjournment as well as during
the session.

Id. 132 Mont.. at 138, 314 P.2d at 859. See also In re Petition
¢f the Finance Committee of the Legislature of the Virgin
Islands, 242 F.2d 902, 904 (3d Cir. 1957); State v, Fluent, 191
P.2d 241, 245 (Wash. 1948). This principle is reflected in the
1972 Constitutional Convention transcripts: Article Vv,
section 10(4) was drafted to protect the future interim work of
the Legislature and in particular its investigative function.
IV Mont. Const. Conv. 625, 626, 636 (1972).

Under the clear constitutional authority of Article Vv,
section 10(4), the Legislature in 1973 vested its regularly-
appointed standing and select committees with the power to sit
during the interim. 1973 Mont. Laws, ch. 431, § 10. Section
5-5-202, MCA, presently states:

Interim activities of committees. During an interim
when the legislature is not in session, all reqularly
appointed standing or select committees of either
house not formally discharged prior to the final
adjournment of the preceding session shall continue
as such committees. They are empowered to continue
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to sit as such committees and may act through their
joint subcommittees.

Section 5-5-202, MCA, makes c¢lear that the authority of
reqularly appointed standing or select committees that have not
been formally discharged is not lessened during the interim when
the Legislature is not in session. The question arises whether
the calling of a special session during an interim in which the
subjects to be considered for lawmaking are limited somehow
diminishes the power that the standing committee would have to
investigate during the interim itself. Section 5-3-101, MCA,
provides in full:

Convening of special session -- limiting subjects.
The legislature may be convened in special session by
the governor or at the written request of a majority
of the members. The governor or the legislature may
limit the special session to the subjects specified
in the call.

It is relevant to point out here that the 1972 Constitutional
Convention delegates expressly eliminated the Governor's
authority to limit the subjects the Legislature may consider at
a special session, which authority had existed in the former
state constitution. However, an Attorney General's Opinion is
not an appropriate vehicle for determining the constitutjionality
of a state statute, and thus for purposes of this discussion,
the validity of section 5-3-101, MCA, is presumed.

Presuming that section 5-3-101, MCA, means that during a special
session the Legislature's power to legislate, or pass laws, is
limited to subjects specified in the call, it can be argued that
the "derived" or "inferred" powers to investigate are similarly
limited. See 1 Sutherland Statutory Construction § 12.04 (4th
ed. 1985). I reject this reasoning, however, because the power
to investigate during the interim is8 a constitutionally-
recognized function of the Montana Legislature and because
section 5-3-101, MCA, does not by its terms 1limit the
investigatory function of the Legislature. The investigatory
function may be auxiliary to the lawmaking function, but it is
a distinct and inherent power. The purported authority of
section 5-3-101, MCA, to limit the subject matter of lawmaking
during a special session does not diminish the inherent
legislative power to investigate that exists during a regular
session of the Legislature or during an interim period between
sessions.

It is true that there exists a split of authority on this issue
among the appellate courts of this country. Those opinions that
have recognized an inherent legislative power are the most
persuasive and well-reasoned. Hagaman v. Andrews, 232 So. 2d
1 (Fla. 1970); McGinley v. Scott, 164 A.2d 424 (Pa. 1960). The
Hagaman decision of the Supreme Court of Florida is particularly
instructive because at issue was the power of a standing
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committee with interim investigatory authority to investigate
a matter not within the call of a special session. The
Committee on Elections of the Florida House of Representatives
issued a subpoena duces tecum to a bank officer for the purpose
of procuring records of an organization known as "The Governors'
Club.” The bank sought a declaratory judgment on its duty to
respond, and several intervenors, on behalf of the Governors'
Club, argued that the election investigation was outside the
scope of a contemporaneous special session called specifically
by Florida's governor to fund a road building program and set
dates for the following year's primary election. The Florida
Supreme Court rejected this argument and ordered that the bank
respond to the subpoena, noting: "“The calling of the special
session did not diminish the powers or duties of the Committee.”
Hagaman v. Andrews, 232 So. 2d at 4.

In McGinley v. Scott, supra, the Supreme Court of Pennsylvania
addressed a state senate resolution that created a committee to
investigate election fraud. The resolution was adopted at a
session of the General Assembly that was dedicated to enacting
laws "raising revenue and laws making appropriations." 164 A.2d
at 429. The Supreme Court interpreted the measure as a
resolution rather than a law and addressed the power of the
legislature to investigate during the budget sessions:

The right to investigate in order to acquire factual
knowledge concerning particular subjects which will,
or may, aid the legislators in their efforts to
determine if, or in what manner, they should exercise
their powers, is an inherent right of a legislative
body, ancillary te, but distinct from, such powers.
It is immaterial that laws drafted as a result of the
legislative investigation can not be passed at the
session at which the committee was constituted.

Id. Several jurisdictions have held that the legislative
investigatory authority is limited during the pendency of a
special legislative session called for other purposes. Swing
v. Riley, 90 P.2d 313 (Cal. 1939); State v, Anderson, 299 P.2d
1078 (Kan. 1956); Ex parte Wolters, 144 S.W. 531 (Tex. Crim.
App. 1912). However, each of these cases involved a legislative
investigatory committee created during a special session that
was expressly limited under the authority of the state's
constitution. By contrast, as already noted, the Montana House
Natural Resources Commjttee is a standing committee vested with
interim authority. There is no express or implied limitation
in the Montana Constitution or the applicable statutes
circumscribing the interim investigative activity of the
Legislature's standing committees, including such activity
during special sessions. The continuing power of legislative
committees to investigate in order to obtain information is an
inherent attribute of the legislative power recognized by the
framers of the 1972 Constitution.
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THEREFORE, IT IS MY OPINION:

A standing committee of the Legislature not formally
discharged prior to the final adjournment of the preceding
session may meet during a special session for the purpose
of gathering information and taking testimony on a matter
not within the call of the special session.

Sincerely,

Mare anﬁi

MARC RACICOT
Attorney General
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the lLeglslature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements In order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address
is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitiona:

MONTANA ADMINISTRATIVE REGISTER

Adminiatrative Rules or“Montana‘fARMQ is a
ooseleaf compilation by partmen of all
rules of state departments and attached boards

presently in effect, except rules adopted up to
three months previously.

Montdana Adminigstrative Register (MAR) is a soft

ck, ound pu catlon, 1lssue wice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
reglater.

Use of the Administrative Rules of Montanad (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which 1list MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Procedure Act for inclusion in
the ARM. The ARM is updated through December 31, 1989, This
table includes those rules adopted during the pericd
January 1, 1990 through March 31, 1990 and any proposed rule
action that is pending during the past 6 month period. (A
notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table does not,
however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through December 31, 1989,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1989 and 1990 Montana Administrative Registers.

ADMINISTRATION, Department of, Title 2

I-XIII and other rules -~ Veteran's Employment Preference -
Veteran's and Handicapped Person's Employment
Preference, p. 1361, 478

2,13.102 Use of the State Telecommunication Systems, p. 397

2.21.8017 and other rule - Grievances, p. 1997, 377

(Public Employees' Retirement Board)

2.43.302 and other rules ~ Montana's Retirement Systems -
State Social Security Program - Purchasing Service
Credit - Post-retirement Benefit Adjustments - Return
to Covered Employment After Retirement, p. 1999

(Teachers' Retirement Board)

I-VII and other rules =~ Crediting Military Service -
Payment of Benefits at Death - Payment of Child's
Benefit - Bonuses as Compensation - Correcting Errors
on Wages Not Reported, p. 800, 1276

(Workers' Compensation Court)

2.52.101 Transfer of Organizational and Procedural Rules of
the Workers' Compensation Court to the Department of
Labor & Industry, p. 2177

GRICUL/ E e tment o

I-v Production of Mint, p. 1374, 1839
(Montana Agriculture Development Council)
I-XIII and other rules - Growth Through Agriculture Program,

p. 810, 1190, 1338
4.12.1202 and other rules - Alfalfa Leafcutting Bees, p. 1, 378
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4.12.2618 Bond Schedule for Itinerant Merchants, p. 1037, 1482
4.15.101 and other rule - Fees - Agriculture Debt Mediation
Scheduling and Agreement Procedures, p. 807, 1278

STATE AUDITOR. Title 6

1-viI Establishment and Operations of a Prelicensing
Education Program, p. 8, 487

I-IX Establishment and Operations of a Surplus Lines

Stamping Office - Imposition Upon Transactions of
Surplus Lines Insurance of a Stamping Fee -~
Compulsory Memberghip in a Surplus Lines Advisory
organization, p. 2008, 218

6.6.508 Policy Definitions and Terms, p. 1252

6.6.506 and other rules - Medicare Supplement Insurance
Minimum Standards, p. 103%, 1230, 1301

COMMERCE, Department of, Title 8

(Board of Architects)

8.6.406 and other rules - Reciprocity - Qualification
Required for Branch OQffice - Examinations -
Individual Seal - Renewals -~ Standards of
Professional Conduct =~ Fee Schedule - Architect

Parthnerships to File Statement with Board 0Office -
-Board Meetings - Seal - Governor's Report - Financial
Records and Other Records - Grant and Issue Licenses
- Duplicate License - Public Participation, p. 250,
583

(Board of Athletics)

8.8.2803 and other rules ~ Prohibitions - Boxing Contestants -
Physician Requirements ~ Weights and Classes -
Scoring - Down - Equipment -~ Judges - Inspectors -
Appeals - Appeal of Decisions of Officials, p. 630,

967, 1483
(Board of Chiropractors)
I-v Applications - Minimum Requirements for Certification

- Approval of Training Programs - Recertification and
Fees of Impairment Evaluators, p. 255

I-v Applications - Minimum Requirements for Certification
- Approval of Training Programs - Recertification -

Fees of Impairment Evaluators, p. 399

8.12.601 and other rules - License Applications ~ Educational
Standards for Licensure - License Examinations -
Temporary Permits - Renewals - Unprofessional Conduct
Standards - Reinstatement of Licenses - Disciplinary
Actions -~ Recordation of License - Definitions,
p. 258

(Board of Cosmetologists)

8.14.814 and other rules - Fees, Initial, Renewal, Penalty and
Refund - Salons - Cosmetological/Manicuring, p. 1062,
1663
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8.16.101

8.16.402

(Board of
8.20.401

(Board of
I-VI

8.,22.301

8.22.501

(Board of
8.24.403

(Board of
8.30.406

(Board of
8.32.411
(Board of
8.54.204

8.54.817

{Board of
8.56.602

(Board of
8.58.401

8.58.412
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Dentistry)
Prior Referral for Partial Dentures, p. 1065, 222
and other rules - Board Organization ~ Examinations -
Allowable Functions ~ Minimum Qualifying Standards -
Minimum Monitoring Standards - Facility Standards -
Reporting Adverse Occurrences - Fees - Oral Interview
~ Applications - Mandatory CPR, p. 942, 2179
and other rules - Examination - Permit Required for
Administration or Facility, p. 1066, 2187

Hearing Aid Dispensers)
and other rules -~ Traineeship Requirements and
Standards - Fees - Notification of Address Change -
Record Retention ~ Code of Ethics - Disciplinary
Actions - Fines - Hearings - Minimum Testing and
Recording Procedures, p. 694, 1069, 1840

Horse Racing)
Superfecta Sweepstakes - Tri-superfecta Wagering,
p. 1693, 2191
and other rules - Simulcast Horse Racing - Simulcast
Race Meets Under the Parimutuel System for Wagering,
p. 1683, 2189
and other rules - Definitions - pParimutuel Exercise
Persons - Jockeys - Pony Persons - Trainers -
Veterinarians - General Reqguirements - Medication,
p. 635, 968

Landscape Architects)

and other rules - Applications - Seals - Examinations
- Reciprocity - Suspensions and Revocations -
Complaint Process = Disciplinary Actions - Fines,
p. 698, 1279

Morticians)
and other rules =~ Examinations - Fee Schedule -~
Itemization, p. 1624, 2193

Nursing)

Renewals, p. 1627

Public Accountants)
and other rules - Licensing of Public Accountants,
p. 1870, 584
and other rules - Credit for Service as Report
Reviewer - Definitions - Filing of Reports -
Alternatives and Exemptions Reviews and Enforcement,
p. 1866, 586

Radiologic Technologists)
and other rules -~ Permit Applications - Course
Reguirements - Permit Examinations - Temporary

Permits - Permit Restrictions, p. 402

Realty Regqulation)
and other rules =~ Administration, Licensing and
Conduct of Real Estate Licensees - Registration and
Sales of Subdivisions, p. 405
Inactive Licenses =~ Reactivation of Licenses -
Continuing Education, p. 467, 1339
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(Board of Social Work Examiners and Professional Counselors)

8.61.404 and other rule ~ Fees, p. 424

(Board of Speech/Language Pathologists and Audiologists)

8.62.404 and other rules -~ Speech/Language Pathology and
Audiology, p. 1699, 2194

8.62.504 Nonallowable Functions of Aides, p. 645, 1566

(Board of Veterinary Medicine)
Advisory Committee, p. 952, 1341

(Building Codes Bureau)

8.70.104 Incorporation by Reference of the Model Energy Code,
p. 1070, 1909

(Milk Control Bureau)

8.79.301 Licensee Assessments, p. 426

(Financial Division)
Investment Securities, p. 1377, 2196

I I1Y Application Procedurs for Authorizntion to Engage In
the Escrow Business - Change of Ownership in Escrow
Businesses - Examination of Escrow Business, p. 2015

8.80.102 Banks - Direct Leasing of Personal Property, p. 470,
1280

{(Board of Milk Control)

8.86.301 Class I Price Formula - Clasa I Wholesale Prices,
p. 2101

8.86.301 Formula for Fixing Class I Wholesale, Retail, Jobber
and Institutional Prices, p. 1546

8.86.301 ‘Class I Resale Pricing Formula, p. 710, 2047

8.86.505 Quota Rules for Producers Supplying Meadow Gold
Dairies, Inc., p. 2099, 502

8.86.506 Statewide Pooling Arrangements as it Pertains to
Producer Payments, p. 2109

(state Banking Board)
Application Procedure for a Certificate of
Authorization to Establish a New Branch, p. 1380,
2201

I Application Procedure tor Approval to Merge
Affiliated Banks, p. 1302, 2198

(Board of Investments)

I-IX Montana Economic Development Act -~ The Conservation
Enhancement Program, p. 1634, 2204

8.97.802 and other rules - Montana Capital Company Act -
Investments by the Montana Board of Investments,
p. 1881, 503

8.97.1101 and other rule -~ Names and Addresses of Board Members
- Conventional Loan Program - Purpose and Loan
Restrictions, p. 182, 589

8.97.1102 and other rules =- Organizational Rule - Forward
Commitment Fees and Yield Requirements for All Loans
- Loan Programs Assumptions, p. 1631, 2203

(Board of Science and Technology Development)

I-XX and other rules - Loans Made by the Montana Board of
Science and Technology Development, p. 428

(Montana State Lottery Commission)

8.127.101 and other rule - Organizational Rule - Retailer
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Commissions, p. 954, 1484

8.127.203 and other rules - Definitions - Retailer Bonding -
puties - Revocation or Suspension of Licensed -
Prizes - On-line Endorsement, p. 2017, 226

EDUGATION, Title 10

(Superintendent of Public Instruction)

I-1v Spending and Reserve Limits, p. 24, 508

I-v Guaranteed Tax Base, p. 15, 507

I-VII Permissive Amount, Voted Amount and School Levies,
p. 29, 510

I-XVIl Special Education Due Process Matters, p. 440

I-XXII and other Rules - Tuition and Accounting Practices,
p. 330

10.6.101 and other rules - All Schocl Controversy Contested
Cases Before County Superintendents of the State of
Montana, p. 436

10.13,101 and other rules - state Equalization, p. 184, 505

(Board of Public Education)

10.55.804 and other rules - Gifted and Talented - Experience
Verification - Class 3 Administrative Certificate,
p. 1072, 2050

10.57.301 and other rules - Endorsement Information -
Endorsement of Computer Science Teachers - Policy
Governing Pupil Instruction-Related Days Approved for
Foundation Program Calculations - Program of Approved
Pupil Instruction-Related Days, p. 2116

10.57.401 Class I Professional Teaching Certificate, p. 1640

(state Library Commission)
Reimbursement to Libraries for Interlibrary Loans,
p. 956, 1844

FAMILY SERVICES, Department of, Title 11

11.5.1002 and other rule - Day Care Rates Payments and Parental
Access to Day Care Facilities, p. 1305, 1664

11.7.402 and other rules - Composition of and Criteria for
Approving Recommendations of Youth Placement
Committees - Composition of Foster Care Review
Committees, p. 265

11.12.104 and other rule - Licensure of Youth Care Facilities,
p. 263, 590

11.14.314 and other rule - Group Day Care Home Health Care
Requirements, p. 2020

11.16.120 and other rules - Licensure of Adult Foster Care
Homes, p. 1706, 2207

FISH. WILDLIFE AND PARKS, pepartment of, Title 12

I-vVI Paddlefish Egg Donations, Marketing and sSale,
p. 1383, 2051
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I-v1 Upland Game Bird Habitat Enhancement Progranm,
p. 1386, 2054

12.6.801 and other rule - Restricting Public Access and
Fishing Near Montana Power Company Dams - Boating
Closures, p. 449

12.6.901 Water Safety Regulations, p. 452

12.6.901 Water Safety Regulations - Closing Certain Waters,
p. 35, 514

12.6.901 wWater Safety Regulations, p. 1257, 1910

12.6.503 Helena Valley Equalizing Regulations, p. 506, 1281

12.9.210 Warm Springs Game Preserve, p. 38, 515

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I Access of Funeral Directors or Morticians to Copies
of Death Certificates, p. 1480

I-1II Living Will Procedures for Emergency Medical Services
Personnel, p. 1737, 2232

i-v Reports of Unprotected Exposure to Infectious
pDiseasea, p. 1733, 2229

I-Xv Pretreatment Standards for Discharges Into Publicly
Operated Treatment Works, p. 1457, 2063

I-XXIV Petroleum Tank Release Compensation Program, p. 40,
516

I-XXXII Occupationa) Health - Asbestos Control, p. 1740, 2234

I-XXXVIII ‘and other rules - Licensing of Emergency Medical
Services, p. 1712, 2212

16.8.807 and other rule - Monitoring and Reporting of Air
Quality bata, p. 1259, 2059

16.10.606 Temporary Licensing of Tourist Homes bDuring the
Montana Centennial Cattle Drive, p. 1390, 2211

16.20.901 and other rules - Montana Pollutant Discharge
Elimination System, p. 1391, 2060

16.26.102 and other rules - Women, Infants and Children,
p. 2022, 227

16.45.101 and other rules - Underground Storage Tanks -~
Reimbursement for Petroleum Storage Tank Release
Clean Ups, p. 1075, 1308, 1912

IGHWAYS epa en

T-XX Installation of Motorist Information Signs Along
Interstate and Priwary Highways, p. 1641, 111

18.8.510B and other rules - Convoy Moves of Oversize Vehicles -
Flag Vehicle Requirements, p. 2027, 591

18.8.1101 Movement of Houses, Buildings and Other Large
Objects, p. 578

INSTITUTIONS, Department of, Title 20
20.3.202 and other rules -~ Definitions - Clients' Rights -

Outpatient Component Requirements - Certification
System for Chemical Dependency Personnel - Chemical
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Dependency Education Course Requirements - ACT,
p. 2121

20.7.102 Prisoner Application Procedure, General Statute
Requirement, p. 1767, 285

JUSTICE, Department of, Title 23
I-XLVII Emergency Rules - Gambling, p. 1485
I-L Gambling, p. 1769, 286

8.124.101 and other rules - Gambling, p. 2127

8.124.102 and other rules - Emergency Amendment and Adoption -
Video Gambling Machine Rules, p. 1504

(Board of Crime Control)

23.14.401 and other rules - Administration of Peace Officer
Standards and Training - Minimum Standards for the
Employment of Detention Officers - Requirements for
Detention Officer Certification - Referenced Rules to
Apply to Full-time and Part-time Detention Officers,
p. 1559, 2064

23.14.404 and other rule - General Requirements for
certification =~ Requirements for the Basic
Certificate, p. 1557, 2065

R _AND INDUS [}
I-11 -Establishing Montana's Minimum Hourly Wage Rate,
p. 454

(Workers' Compensation Judge)
24.5.101 and other rules - Procedural Rules of the Court,
349

(Human Rights Commission)

24.,9.212 Confidentiality - Procedure on Finding of Lack of
Reasonable Cause - Contested Case Record ~ Exceptions
to Proposed Orders, p. 2157, 525

24.16.9009 and other rule ~- Prevailing Wage Enforcement -
Placing All Prevailing Wage Cases Under Wage Claim
Proceedings, p. 1654, 2249

(Board of Personnel Appeals)

I-VIII Review of Wage Claimg by the Board of Personnel
Appeals, p. 1656, 2250

(Workers' Compensation)

24.29.101 and other 1rules - Transfer of Part of the
organization and Function of the Division of Workers'
Compensation to the Employment Relations Division,
p. 2151

24.29.1415 Impairment Rating Dispute Procedure, p. 456

LANDS artmen e
I-ITI Investigation of Complaints Regarding Effects of Hard
Rock Blasting Operations, p. 458
I-VII Authorizing Permitting and Requiring Reclamation of

Hard Rock Mills and Operations that Reprocess
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Tailings and Waste Rock from Previous Operations,
p. 267 .

and other rules - Disposal of Underground Coal Mine
Waste - Individual civil Penalties - Restrictions on
Financial Interests of Multiple Interest Advisory
Boards, p. 1309, 366A

and other rules - Revegetation of Land Disturbed by
Coal and Uranium Mining Operations, p. 1885

LIVESTOCK, Department of, Title 32

I

32.2.401

32.3.201

Notice of Change of Agent Employment Status, p. 511,
1845

and other rules - Requiring a Sheep Permit before
Removal of Sheep from County or State - Fees,
p. 1894, 300

and other rules - Regulating Sheep, Bison and Llamas,
p. 1660, 300

NATURAL RESOURCES AND CONSERVATION, Department of, Title 3¢

Reject Permit Applications for Consumptive Uses -
Modify Permits for Nonconsumptive Uses in Rock Creek
Basin, p. 1334, 301

Reject Permit Applications for Consumptive Uses and
to Modify Permits for Nonconsumptive Uses in Grant
Creek Basin, p. 959, 228

(Board of Natural Resources and Consgervation)

36.15.101
36.16.118

(Board of
I
36.21.415
{Board of
I

36.22.307

36.22.601

and other rules - Floodplain Management, p. 727, 1665
Voluntary Transfer of A Reserved Water Right,
p. 1564, 2066

Water Well Contractors)

Abandonment of Monitoring Wells, p. 273
Fee Schedule, p. 1790, 119

0il and Gas Conservation)

Incorporating by Reference Rules Pertaining to the
Montana Environmental Policy Act, p. 2164, 531

and other rules - Issuance of 0il and Gas Drilling
Permits - Public Notice Requirements - Change of
Ownership Requirements - Bond Release, p. 1792, 305
and other rules - Emergency Amendment - Public Notice
and Opportunity to be Heard Before Drilling Permits
May Be Issued, p. 1512

PUBLIC SERVICE REGULATION, Department of, Title 38

I-III

7-4/12/90

and other rules ~ Motor Carrier Status - Class C
Contracts - Class C Pickups and Delivery - Contract
and Common Carrier Distinction - Insurance - Transfer
of Authority - Carrier Rate Increases - Vehicle
Identification, p. 467
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I-XXIII and other rule - Establishing Certain Minimum
Standards for the Adequacy of Telecommunications
Services, p. 377, 1515

38.4.105 and other rules - Intrastate Rail Rate Proceedings,
p- 1796, 2252

38.5.2202 and other rule - Federal Pipeline Safety Regulations
Including Drug-Testing Reguirements, p. 275

38.5.3332 customer Billing, p. 192, 593

REVENUE, Department of, Title 42

I Property Tax for Co-op Vehicles, p. 1805, 233

I Bad Debt Credit - Special Fuel Dealers -~ Motor Fuels
Tax, p. 1262, 1847

I Prepayment of Motor Fuel Taxes, p. 1264, 2068

I Allocation of Accommodation Tax, p. 1164, 1529

I Bad Debt Credit - Motor Fuels Taxes, p. 831, 1282

1 Keylock or Cardtrol Statements, p. 745, 1284

I-1I11 Property Tax - Reappraisal of Real Property Dealing
With statistical Procedures and Results, p. 198, 596

I-v Property Tax - Reappraisal of Real Property, p. 54,
202, 367, 596

42.12.205 and other rule - Requirements When Licensing 1Is
Subject to Lien, p. 194

42.15.106 Personal Income Tax Surcharge, p. 1801, 120

42.15.117 - Capital Gain Exclusion for Income Taxes, p. 1266

42.17.105 Computation of Withholding Taxes, p. 1803, 121

42.17.114 and other rule - W-2 Filing Dates for Withholding
Taxes, p. 1268, 1846

42.18.101 and other rules - Property Tax - Reappraisal Plan,
p. 2031, 594

42.20.401 and other rules - Property Tax - Sales Assessment
Ratio, p. 2039, 596

42.23.117 Surtax for Corporations, p. 2044, 234

42.23.413 Carryover of Net Operating Losses - Corporation
License Tax, p. 2166, 645

42,27.102 Distributors Bond for Motor Fuels, p. 1799, 122

42.27.301 Gasoline Seller's License for Motor Fuels, p. 747,
1283

42.28.321 Required Records - Audits - Motor Fuels Tax, p. 580

ECR Y OF

1 Interpretive Rule Regarding Facsimile Regquests for
Absentee Ballots, p. 749, 1343

I-III and other rules - Fee Schedules for Filing Documents
in the Secretary of State's Office - Facsimile
Filings - Priority Fees, p. 963, 1342

1.2.419 Filing, Compiling, Printer Pickup and Publication for
the Montana Administrative Register, p. 1806, 2253

44.9.103 and other rules - Mail Ballot Elections, p. 2168,

308
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{(Commissioner of Political Practices)

44.10.331

Limitations on Receipts From Political Committees to
legislative Candidates, p. 203, 532

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I

I-II
I-VIII

I-LXV

46.10.407
46.10.508
46.12.102

46.12.303
46.12.402

46.12.505

46.12.532
46.12.545
46.12.545
46.12.550
46.12.552
46.12.570

46.12.571

46.12.1011

46.12.1201

46.12.1823
46.12.2013

46.12.3207

46.12.3401
46.12.3401

46.12.3803
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and other rule - Transfer of Resources for General
Relief Eligibility Purposes, p. 1905, 127
Transitional child Care, p. 207, 533

Skilled Nursing and Intermediate cCare Services In
Institutions for Mental Diseases, p. 278

and other rules - Child Support Enforcement
Procedures and Administration, p. 74, 375

Transfer of Resources Rule for the AFDC Program,
p. 1896, 123

and other rules - Eligibility Requirements for the
AFDC Program, p. 1166, 1570

and other rules - Medicaid Provider Sanctions,
p. 1819

Medicaid overpayment Recovery, p. 2175, 379
Medicaid sanctions for Intermediate Care Facilities
for the Mentally Retarded, p. 1808

and other rules - Reinbursement for Certified
Registered Nurse Anesthetists' Services, p. 1171,
1848

Reimbursement for Speech Therapy Services, p. 596,
876

and other rules - Occupational Therapy Services,
p. 370, 582
and other rules - Occupational Therapy Services,

p. 1270, 1669

and other rules - Home Health Services, p. 654, 1285
Reimbursement for Home Health Services, p. 474

and other rules -~ Clinic Services Provided by Public
Health Departments, p. 1168, 1850

and other rules - Coverage Requirements and
Reimbursement for Clinic Services -~ Psychological
Services ~ Clinical Social Work Services, p. 71, 534
and other rules - Specialized Nonemergency Medical
Transportation, p. 1811, 2254

and other rules - Reimbursement of Nursing Facilities
for Nurse Aide Wage Increases - Oxygen Equipment -
Incorporation of the Patient Assessment Manual -~
Other Matters, p. 1814, 2255

and other rule - Hospice Services, p. 205, 539
Reimbursement for Certified Registered Nurse
Anesthetists, p. 214, 540

Ineligibility for Certain Medicaid Benefits Following
Certain Transfers of Regources, p. 1898, 124
Transitional Medicaid Coverage, p. 210, 541
Medicaid Coverage for Pregnant Women and Children up
to Age Six, p. 212, 542

Medically Needy Income Levels, p. 368
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46.12.4008 Earned Income Disregards for Institutionalized
Individuals, p. 216, 543

46.13.405 Low Income Energy Assistance Program (LIEAP),
p. 1174, 1571

46.25.101 and other rules - General Relief, p. 1825, 2271
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