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publication, has three sections. The notice section c~~l~ins 
state agencies' proposed new, amended or repealed rules, the 
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where written coJilDlents may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made 11ince the propelled. stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and. tables are inserted 
at the back of each register. 
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STATE OF MONTANA 
DEPARTMENT OF COMMF.RCE 

BEFORE THE BOARD OF COSMETOT,QGISTS 

In the matter of the proposP.d 
genP.ral amP.ndmP.nt and repeal 
of rules pertaining to regula­
tion of the practice of 
cosm~tology and adoption of 
new rules pertaining to booth 
r~ntalfl 

TO: All InterP.AtP.d PP.rRona: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT AND REPEAL 
OF RULES PERTAINING TO THE 
PRACTICE OF COSMETOLOGY AND 
ADOPTION OF NEW RULES PER­
TAINING TO BOOTH RENTALS 

1. On May 7, 1990, at 9:00a.m., a public hearing wlll 
be held in the downAtairs conference room of the DepartmP.nt 
of CommercP. bu)lding, 1424 - 9th AvenuP, Helena, Montan,., to 
conRidP.r the amendmP.nt and adoption of ruleR pertaining to 
coAmPtology and booth rPntalfl, 

2. The Roard is proposing to amend ARM 8.14.401., 
8.14.601 through 8,14.608, 8.14.801 through 8.14.803, 6.14.805 
through 8.14.808, 8.14.812 through 8.14.816, 8,14.901, 
8.14.902, 8.14.904, 8.14.909, 8.14.1003, 8.14.1010, 8.14.1101. 
6.14.1103 through 8.14.1106, 8.14.tlh9, 8.14.1201, 8.14.1205, 
8.14.1206, 8.14.1215, 8.14.1216; reppal of 8.14.610, 8.14.809 
and 8.1.4.810; and to adopt nP.w rulP.s I through V, pertaining 
to booth r~ntalA. 

3. Thl' proposed amPndmP<ntA will rPad afl follows: ( nl'w 
matter underlinP.d, dP.lP.ted mattP.r interlinPd) 

"8.14.401 GF.NF.RAL RF.QUJRF.MF.NTS +it--Ne-iiePftse-shaii-hP 
ai!ered-er-eh&ft!ed-*ft-afty-msftftP.r-exeep!-by-!he-depsr!meft!T 

(21 will remain the Rame but be rP.numbered as (ll. 
HI+ W All persons practicing cosmPtology as defined, 

must provide a sui table place pqui.pped to give adequate 
service to patrons, Rnbject to inspPction by the inspl'ctor or 
person authorizP.d by the board or ~ the department with board 
approval. 

(4) wJll remain thP samP<, but will bl' renumbered <3> ," 
Auth: Sec, 37-31-203, MCA; IMP, 6ec. 37-31-101, 

37-31-302, 37-31-303, 37-3)-304, 37-31 -31l, 37-31-331, MCA 
REASON: Deletion of subsP.ction <ll is needP.d b~>cause it 

addrP.~ subjP.ct al rl'ady covP.red by Rtatutl'. Thl' propOE•Pd 
amP.ndment to subsection (2) will conform the rule to currP.nt 
practic~s of the board. 

"8.14.601 APPJ,TCATJON FOR SCHOOf, LICF.NSF. (1) ThP. 
applicant muAt rP.quP.Rt the nP.CP.RRary application forms from 
thl' dPpartment in writ.ing. ThP. appl.icant shall state the' 
names and address~ of the proposP.d ownP.rR. If a corporation, 
the names and addri'SRI'S of thP. officl'rs ,.nd principal 
RtockholdP.rs muRt be includP.d, 

<2) A personal Aurvl'y form wil.l be mAilPd to thP 
apphcant requP.Rting dP.tailPd information as to the 
appl.icant'R -.ducation and training, prP.ViOIIR Pxpt>riencl' in 
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conducting a school, or former teaching employment, ev~denee 
~f-geed-mera~-ehara~~er7 and the ability to conduct a school. 

131 will remain the same. 
(a) At the entrancP. of each school, a large legiblP. 

sign with the words "School of Cosmetology" or "School of 
Manicuring" shall be displayed. Each classroom shall have 
~i~~l~r signs with the words "Student Work Only" posted. 

141 and 14llal will remain the same. 
lbl a detailed floor plan showing compliance with 

sanitary requirements; ef-a-eesme~elegy-aeheei-shall-shew 
ase~~a~e-fleer-spaee-ef-a~-least-lT~99-a~~are-fee~-fer-~h~ 
f~rs~-~S-a~~dents-and-69-a~~are-feet-fer-eaeh-add~t~ena+ 
at~s~n~-wh~eh-mar-~nel~de-lee~er-reem-and-eff~ee-apaeeT 

+~t--a-de~a~led-fleer-plan-ef-a-man~e~r~ng-aeheei-shail 
ahew-as~~·~~-fleer-spaee-ef-a-m~n~m~m-ef-4S9-a~~are-feet-fer 
~he-f~rat-l9-a~~dents-and-4S-a~nare-fe~~-fer-eaeh-add~t~ena+ 
R~~d~nt 7 -wh~eh-mar-~nel~de-lee~er-reem-and-eff~ee-apaeeT 

(c) through (5) will remain the same. 
+6+--~he-beard-reeervea-~he-righ~-~e-deny-a-aeheel 

~ieense-eo-any-appliean~-whe-fai~a-eo-preaent-aaeiafae~ery 
evidenee-of-hia-er-her-h~•~neaa-and-prefess~ena~-~ntegri~y-and 
~~~~r~@fte~T" 

Auth: Sec, 37-1-134, 37-31-203, MCA; JMP, Sec. 
37-31-203, 37-31-204, MCA ---

RRASON: These amendm~nts are necessary because therP. 
have been several recent instances in which applicants have 
claimPd that material haR not been forwarded by the board or 
ataff, It is felt that written requests will document the 
matter and do away with thP. problem. 

Good moral character is not a statutory qualification 
for licensure. Therefore this qualification in subsection 121 
could be in excess of statutory authority. 

It is felt that thP. physjcal and sanitary requirements of 
schools is out of place in subsection (41 and more logically 
bPlongs under ARM 8.14.602. 

Subsection (61 is in Pxcess of statutory authority and 
unconstitutionally vague. 

"8.14.602 INSPF.CTION, SPACE AND F.QUIPMENT 
leea~ion Proposed schools shall be inspected by 
designated inspector and/or one or more members 
before opening. ---

Ill ~he 
e~~her a 
of the board 

t~t--~he-heard-sha•l-appreve-~he-floer-~lan-and-e~"ipm~n~ 
o£-~he-seheoiT 

121 (al Cosmetology schools shall havP. floor space of 
at lea~t 1,500 square feet for the first 25 atudents and 60 
square feP.t for ~ach additional student, which may include 
lockP.r room and office space. 

Cbl Manicuring schools shall have floor spacP. of at 
l~aRt 450 square feet for the firRt 10 studen~and 45 Rquare 
feet for each additional student, which may include locker 
room and office space. 

(3) A separate classroom ~s-r~~6~red-an~ must be 
pLQYided, and muRt have sufficient charts, blackboards, chairs 
and up-to-date hooks on theory, mPdical dictionary, c11rrent 

7-4/12/90 ~ffiR Notice No. 8-14-44 



-660-

beauty magazines and a copy of the cosmP.tology laws and rules. 
This room may be used as a recitation, demon~tration, ~tudy 
room and refP.rence library. · 

(41 A practice workroom for cosmetology students ~s 
re"!l!~r~d-w~~h-t:he-feH:eW~I'I~-e"!l!~pmet'l~ must bf' provided for 
each anticipated group of 10 students. Each additional 6 
students is considered an anticipated group of 10. Each 
practice room must be provided with the following: 

Ia) will remain the same; 
Cb) 5 3 stationary hair dryers; 
(c) through (hi will remain the same; 
(il 5 S~er~a-t:ype mannequins; 
(jl and lk) will remain the same; 
Ill ! shampoo dispensers per ~hampoo bowl; 
Cml and (n) will remain the same; 
(o) separate rest rooms for male and female persons, 

which shall include ~avat:er~es-w~~~~ hot and cold running water 
at'ld-~eii~t:-fae~i~t:iea; 

lp) will remain the same; and 
(q) ~"!l!~pmel'lt:-ef at least 10 hairbrushes, combs, capes, 

shears, razors, wef~sy textbooks and manicuring kits sha~i-be 
eenstdered-t'leeeaaary-t:e-t:eaeh-a-mtl'ltml!m-l'll!mber-ef-st:Hdel'l~s. 

(51 A practice workroom for manicuring students ~s 
re"!l!~red must be provided for each anticipated group of 
5 studE>nts. ~ach additional 3 students is considered an 
anticipated group of 5. Each such practice room must b~ 
provided with the following: 

(a) 1 cabinet for clean linens; 
(b) 1 covered container for soiled linensJ 
Cc) separate rest rooms for male and female persons 

which ~<hall includf" hot and cold running water; 
Cd) the following equipment must~rovided for ea£E 

m<~nicuring studf'nt: 
fat W !i ! manicuring nippPra; 
fbt Cii) 5 1 nail files; 
fe+ (iii> !i 1 cuticle pushf'U; 
fdt Civl 59-10 emery boards; 
fet fV) 5 1 orange wood sticks; 
+£+ (vi) 5 l manicuring sterilizers; 
f~t Cviil !i ! manicure tables; 
fht (viii) 5 1 container for accessories; 
+t+-~-eab~net:-fer-e~ean-~tl'lensr 
+;+ llil 5 ! tray for manicuring suppl i .. s P.~_ .. tud~!)_t;; 
fkt-i-eevered-een~ainer-fer-se~ied-~inenst 
+~+ Cxl 1 locker for each student; 
fmt !xi) 1 waste container for f'ach station; 
+n+--aeparat:e-rest:-reems-£er-maie-and-£emaie-p~rsens 

whieh-shai~-ineil!de-iavat:eries-wit:h-het:-and-ee~d-rl!nn~n~-wat:er 
and-t:eiiet:-faeii~~teat 

+e+ ( xiil sufficj ent PquipmE>nt, supplies, manicurE" 
tP.xtbooks~manicuring kits necessary-~e-~each-t:he-m~ntmH~ 
""~bpr-eE-a~"e~nt:a for ear.h studP.nt." 

Auth: St>c. 37-31-203, MCA; IMP, Sec. 37-31-111, 
37-31-312, MCA -
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RP.ASON: These amendments are needed to relocate floor 
space requirements to be with other physical requirements of 
achools, to remove archaic language from the rules, and to 
clarify school equipment requirementa and bring them into 
conformity with current school equ;pment requirements around 
the nation. 

''8 .14. 603 SCHOOL RRQIHREH13!i!'B-OPF.:RATING STANDARDS ( 1) 

will remain the same. 
t~t--sehee~s-sre-p~eh~b~~es-£~em-adYe~tieing-in-the 

£e~~ew~ng-msnne~~ 
tat--H~e-e£-seeep~~ye-sts~emen~-sns-fa~ee-p~emisea-ee 

~nduee-~~Hdene-te-ente~-sehee~T 
(2) Schools may not use deceptive statements or falae 

erQmises to induce students to enroll. 
131 and 141 will remain the same. 
151 Students shall be furnished with a statements 

showing Lhe coat thsP.-P.seh-atHdent-~~-~e~Hi~ed-~e-pay-Ee~ of 
tuition. 

(6) Daily attendance records ahall be aubmitted to the 
e£fiee-ef-~he department on or before the 15th of each month. 
ThPBf' records shall be:. accurate and reflect attendanct". 

171 Records must be aigned by the school owner, ! 
qualified instructor or someone designated by the owner. 

181 There ahall be a qualified instructor superviaing 
students on the school premises at all timea. There may not 
be more than 25 cosmetology atudents to each teacher and there 
may not be more than 20 manicuring studE>nts to each tE>acher. 
Any-seheei-feund-Yieiattng-thia-reguiatten-is-deeia~ed-te-be 
in-¥telstten-ef-Hentsna-bawT 

191 will remain the same. 
1101 Written, practical and oral testa must be given at 

intervals to determine the status progress of the student. 
1111 through (131 will remain thE> same. 
1141 Seheel-ewners-may-dtsetpltne-students-en-seheei 

p~emtsea-durtng-seheei-heursT--fAny~-Ytelatten-ef-s-seheel 
er-beard-ruie-may-be-tsken-tn~e-eon~iderattenT Discipline of 
any student for any violation of school or board rules ~!~hould 
be in writing. Students must be provided with a copy of 
di"ciplinary action file signed by both the student and the 
instructor. A copy of each disciplinary action file must be 
sent to the board office within 5 days of final decision. 

Cal The prior successful completion of a course or 
hours therein may NOT be "docked" by the schools as a form of 
disciplinary sanction. 

1151 Any student who has not been in attendance for 1 
wePk and has not notified the school will be considered as 
having withdrawn, and the school must immediately submit 
te-the-depart•en~7 ~ wjthdrawal notice to the department 
~~mediately indicating the last day of attendance. 

(a) will remain the same. 
fb~--ln-esse-ef-tilnees-er-~~treme-emerg~ney-whteh 

eauses-an-interTuptten-ef-tratntng7-the-a~udent-ie-re~ui~ed 
~e- furni ~h-preef- .O.mMedt a~ ~i y-e£ -s-Yal td-real!len-e~-nature- fer 
~he-~n~~r~u~~ien-by-ftiing-a-phy~teisnis-~tatem~n~-or-~ther 
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ee~~ifi~~--~a~e.en~-s~~~in~-fer~h-~he-eaase-fer-missing-saeh 
~ime-ef-brsiningT 

1161 will r~in the same. 
1171 Cal The student's required training time stope on 

the last day of attendance. 
+a+ Cbl The eeame~elegy student'• required training time 

resumes eenbinaea on the date of ~he re-enrollment. anleaa 
mere-~han-68-eaien~ar-~ays-have-lapse~-frem-~he-laab-~a~e-ef 
a~ben~aneeT--!he-maniearin~-a~a~enb~s-re~aire~-~ime-een~inaea 
en-bhe-~a~e-ef-~he-re-enrellmenb-anleaa-mere-~han-~-ealen~ar 
~aye-have-lapee~-fre~-the-lae~-~a~e-ef-at~en~aneeT The board 
will take into coneideration any prolonged medical withdrawal 
on a case by case baaia. 

+~8+--Beheels-ef-eeeme~e~egy-ftn~-maniearing-may-hftYe 
~emenatraeora-a~-leeearera-oeher-than-eheir-lieenae~ 
inaeraeeors-appear-for-elasa-apon-appreval-ef-ehe-beardY 
Saeh-de•onaeraeera-or-leeearers-may-or-may-noe-held-Meneana 
eeameeelogiae-er-inaeraeeer-lieenseaT-bae-mase-eonfine-all 
~emonaeraeiena-an4-leetarea-eo-ewplanae~on-ef-eoamebiesT-hftir 
pr~aetaT-proee4area-of-eo•meeele~yT-.en~earing-pediearing 
and-aan~earing-pr~aeeaT-or-hea~eh-ftn~-eanieaeienT--8aeh 
demona~ra~ora-ef-leetarers-shft~~-nee-~eaeh-or-give-ftny 
peraenal-aaaia~ftnee-to-aea~enea-ftnd-maae-aae-a~odenea-ftR 
modela-when-de.enaerae~n~-in-the-eehoolT 

1191 will rema;n the same, but will be renumbered 1181. 
+i8+--~b-~he-entranee-of-eaeh-wehoe~T-a-large-l~~ibie 

ai~n-wi~h-bhe-wer~a-•Sehool-ef-eeame~ele~r•-or-•seheel-of 
Maniearing•-ehali-be-~iapiaye4T--Baeh-eiaaareom-ahall-have 
aimiiar-•itna-wibh-the-wer~a-•sta~enb-Work-enly8T-poa~edT 

+i~+ 1191 Credit for hours will be given for field tripe 
only if students are accompanied by an instructor. A-aeh~dale 
ef-ali-fiel~-~ripa-ma•~-be-aabmi~~ed-to-the-effiee-ef-the 
4epartment-fer-apprevalT 

1221 will remain the same, but will be renumbered 1201. 
+ia+--Ne-aehoela-whail-be-allowed-te-permit-sta~enta-te 

inatrae~-er-teaeh-ee-s~a~~nb•T 
+i4+--the-bear~-shaliT-in-i~a-diaer~tienT-~e~ermine 

whether-beaaty-aaiena?-manarin~-aalena-an~-aeheeia-ef 
eeame~elotr-an~-maniearin~-are-epera~e~-by-the-aame-persenT 
fir•?-eo-partnerahip-er-eerporatien-aa-aeparate-an~-~iw~inet 
baaineaaea-and-ift-arrivin~-at-aaeh-~eterminatien-aha4i-ine4ade 
aaeh-faetera-aa~ 

+a~--wheeher-aeparate-heeka-ef-aeeoanea-are-keptt 
+b~--wheeher-the-aalon-and-sehoel-have-aepara~e-addreaaea 

ane-ee~ephene-liaein~at 
+e+--wheeher-ehe-aalen-and-seheel-are-phyeieally 

separa~edt-an~ 
+~+--wheeher-aeparaee-ordera-fer-aappliea-are-madeT 
+iS+--Any-ehan~e-in-ewnerahip-ftndfer-leeatien-er-a-aehee~ 

ef-eeameeele~y-re~a~rea-a-new-appl~eatien-fer-regia~raeien-fee 
~e-~e-paidT" 

Auth: Sec. 37-l-131, 37-31-203, 37-31-311, MCA; JMP, 
Sec, 37-31-301, 37-31-304, 37-31-311, MCA 

RF.ASON: These amendments are needed because 
practical exams give a ~eliable measure of how the AtudPnt is 
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progresaing, The board haa alao receivP.d several complaintR 
from atudenta about disciplinary actions taken against them by 
schools but has beP.n unable to eatabliah, by a preponderance 
of P.vidence, what the facta of the diaputea were. 
OocumP.ntation would help the board evaluate such complaints. 

Subsection 151bl is repetitious and is addressed by 
aubsection 1161. 

Subsection 171bl contains an unneceaaary repP.tition of 
rulf'!s. 

Subsection 1181 is proposed for d~letion ~ause the 
board now P.ncouragea achools to have guest demonatratora 
and lecturers and becauae it is now felt that the practice 
enhances the quality of education. 

The laat aentenc~ in aubaection 119) is being deleted 
because it ia archaic. Moat schools no longer take field 
trips. 

Subaectiona 23, 24 and 25 are felt to be unnecessary in 
that the subject matter is adequately addressed by atatute. 

"8.14.604 SUBSTITOTY. JNSTRUCTDRS Ill faa~rae~ors-wi~h 
iaae~iYe-~te~naes-.. r-~e-P.atated-hy-~hose-aehee~a-~ie~aaed 
aader-~he-proYiaton-af-~hia-ehapter-and-aee~ien-~~-~~-~92y 
MeAy-hy-ne~ifyint-~he-depar~MP.ftt~ Instructors with inactive 
licenses may not subatitute more than 10 days for an active 
inatructor in any calendar year." 

Auth: sec. 37-1-131, 37-31-203, 37-31-322, HCA; IMP, 
Sec. 37-31-Jll, 37-31-322, MCA ---

RF.ASON: The deletion of material from this rule is 
nef'!ded becauaf'! the aubject ia covered by 37-31-322, HCA. 

"8.14.605 CURRICULUM - COSMETOLOGYIHANICORING STUDENTS 
11 I ThP houra for training courses for cosmetologists 

ahall be diatributed as followa: 
Mttn.icuring ••••• , ••••••••• 
Shampooing . • • . • • . • • • . • . • • 
PP.rman~nt Waving • • • • • • • • • • • • 
Pin curls, fingP.r waving, hair atyling, 

Hl5 200 hours 
"50 hours 

"59 400 hours 

etc. • , • , , • ii'S 150 hours 
Facials • • • • • ~ hours 
Scalp treatments , • • • • 158 75 hours 
Dyes, tints, and bleaches , • 258 325 hours 
Hair cutting and shaping , , liS 225 houra 
Ethics, sales, personal grooming , 100 hours 
Shop management, buainesa methoda, atate Jaw, rules, 

appointment book, and ahop etiquP.tte • 100 hours 
Cosmetic chemistry, electricity 50 houra 
Balance to be used at the .discretion of 

the inatructor • • • • • • • • • • • ase 250 hours 
fi+--A~~-e~rrtea~a•-•~•~tremen~s-eP.t-~y-~he-hOSPd-aha~i 

~e-a~r~etiy-eo•p~~ed-wi~h-ant~l-reaeinded-or-reYtaed~ 
131 will remain the aame, but will be renumbered 121. 
+4+ W When a atudent haa compl f'!tf'!d 2, 000 hours of 

training, the achool muat send thP.+r his or her final hours 
rPcordpd to the department within 2 days. 
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Ia) Students who have compl~ted 2,000 hours of 
training from a school, but have not passed the state board 
examination, may, upon approval of the board, ee ~ in 
a school of cosmetology for furthP.r study and practice, but 
shall not be permitted to work on the public. ~h~e-br~nh-~p 
eo~ree-m~st-be-iimitea-to-net-mere-ehan-4-menehe-frem-~he-aste 
e£-re~~·~rat~enT 

151 and 161 will remain the same, but will b~ renumbered 
141 and 151, 

+i+ W No credit of any type shall be given for time 
spent in-iaanaerin!-~eweis-er in washing or scrubbing floors, 
walls, woodwork, ~e~ie~s r~st rooms or window~. 

(8) and (91 will remain the same, but will be renumbered 
17 I and 18 I, • 

Auth: Sec, 37-31-203, MCA; ~. Sec. 37-31-311, MCA 
REASON: The revision of the curriculum for cosmetology 

students is needed to reflect new procedures in the practice 
and in teaching techniques. 

Subsection 121 is redundant, It is obvious that thE" 
board intends that all of ita rules should be complied with. 

The deletion of the last sentence in subsection 131(al is 
necessary becauae the board does not have authority to limit 
the amount of time a person has to take a brush-up course. 

The amendment to subsection 161 is necessary to make 
clear that students should not be required to do cleaning 
of schools for credit, but that credit should be allowed for 
dutiPs that would have to be done by a licensee in a salon. 

•8,14.606 STUDENT REGISTRATION (t) will remain the 
same. 

(al cosmetology student~ muat submit proof of Rn-ei~heh 
tenth grade graduation (diploma or certification); 
-----+i+ UU manicuring students must submit proof espy of 
high school aiplems graduation or equivalency, 

+b+ ~ photostatic copy of birth certjficate, or other 
evidence of birth date; 

lei (d) transfer students must submit a transcript of 
hourar-antf:"'" 

+e+--eaeh-s~aeene-enre+l~n~-~n-a-re!~•terea-seheel-ef 
eesme~elewy-er-man~e~r~n~-ahail-pay-a-rew~s~rat*en-fee-whieh 
w~ll-ee-maee-payable-ee-ehe-heRra-ef-eesme~ele~~·~•T 

121 and (31 will remain the aame. 
141 A student enrolling in a school fer-~he-first-~ime 

must pay the registration fee each enrollment. 
+•+--1£-a-seaaent-witharaws-ana-re-enreils-in-sne~her 

seheei7-he-is-reqairea-ee-pay-~he-re!istraeien-fee-s~sinT 
+b+--Bseh-time-a-staaen~-witharsws-sna-re-enrelis-in-the 

ssme-seheeiT-he-i•-reqaire~-~e-pay-the-re~istratien-fee-s~ainT 
15) through (7) will remain the same.• 
Auth: Sec. 37-1-131, 37-31-203, 37-31-311, MCA; IMP, 

Sec. 37-31-304, 37-31-311, 37-31-323, MCA 
RF.ASON: This amendment is needed to conform the rule to 

statutory amP.ndmP.nts. 
Th«> amendment to subseC"t)on 11)(cl is needP.d to allow 

alternatives to birth eertificatP.s f.or proof of age. 

MAR Notice No. 8-14-44 7-4/12/90 



-665-

The deletion of subsection lllldl re111oves a proviRion 
which is an unnecessary repetition of Rtatutory language and 
requirementR. 

The amendment to subsection 141 is needed for purposes of 
clarification. 

Oeletion of subsections 1411al and (b) iR needed because 
thP.y unnecessarily repeat the intent of subsection 14). 

"8,14.607 APPLICATIONS FOR AUTHORITY TO OFFER TEACHER­
TRAINING HNf~S-COURSES Ill fhe Sappllcants for authority 
to offer teaching tra1ning programs muRt re~aes~-~he make 
written request for the necessary application forms from the 
department. The appliean~ request shall a~a~e set forth the 
names and addresses of the proposed owners or the school. If 
a the applicant is a corporation, the names and addreases of 
the officers and principal stockholders 111ust be included. 

lal Upon receipt of a written r~ueRt, a teacher­
training ani~~ application for111 will be mailed to the 
applicant. 

121 The application shall sh$w include the name and 
addreas of the school of cos111etology proposing to offer 
teacher-training Programs or cour~eR, the identity of all 
licenses ansfer including registration certificate numbers 
of the school, owners, all instructors, their names, addresses 
and their license number!, A! detailed floor plan of the 
tPacher-training Rtation, and a Jist of sehool equipmPnt, 
visual aids and textbooks Rhall-be-previ~e~. 

131 and 141 will remain the same,• 
Auth: Sec. 37-31-203, MCA; IMP, Sec. 37-Jl-305, MCA 
RF.ASON: These amendments ar;-needed for purposes of 

clarification. 

"A.l4.608 INSTRUCTOR RF.QUJREMENTS - TEACHF.R-TRAINING 
HNl~S PROGRAMS 11) Each school, approved by the board as 
to offer a teacher-training ani~ program 111ust farnish-pr$ef-~e 
the-bear~-tha~ have at least 1 full-time active instructor who 
holds a current~ cPrtificate issued by the Montana atatP-­
department of public inatruction. 

Ia) In the alternative Aat least l full-time active 
instructor shall have on filed-with the department a p~an-ef 
in~ent-fer-e$Mp~etien-ef-a program in adult education related 
to the curriculum of the teacher-training uni~e-er-Mus~ 
program or have satisfactorily completed euch a program. 

~i) will remain the same. 
(iii Burin~-~he-eeurse-ef-~he-p~&n !~he instructor shall 

annually submit to the department proof of completion of such 
classes described in the plan. 

lbl In the event any instructor has completed! 1 or 
more years of education in any one of the unite programa of 
the Montana univereity system or any other duly accredited 
inRtitution of higher learning, the board shall accept this 
proof of education in lieu of ~h!,e-re~"iremen~ the alternate 
plan. 

121 AIJ inatructor~ in thf' llpproved RChoo) muet wear an 
inRignia or badge indicating that they are an inRtructor! for 
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the teacher-training ante program. Cad~t teachers muRt wear a 
badge! or insignia indicating that thP.y are cadP.t teachers. 

131 Cadet teacher~< mu~<t be under the direct supervision 
of a full time licensed inatructor ~arin! while practice 
teaching and will ahall not be allowed to work on the public 
during their practice teacher-training. 

141 Schools may, with prior approval of the board, 
eatabliah a course! of inatruction wher~by enrolled cadet 
teachers may earn hours and credit~< for subjects in the 
curriculum for teacher training by Rtudying in the Montana 
university aystem, community colleges or adult education 
classea taught in high schools. 

+S+--All-eeaeher-trainin!-snies-in-sehools-ahall-follow 
all-rsles-of-ehe-sehoolsT 

+6+ W AI 1 cadet teachers must rf!gbter with the 
department, namin!-ehe-eeaeher-erainin!-snie and identify 
the school! in which they are enrolling! an~ ~no credit for 
time will be allowed until the office of the department haa 
received his-or-her ~ enrollment applieaeion ~· 

H+ W Daily records of al 1 aubjf!cts taught and 
practiced by the cadet teacher ~<hall be kept and such records 
shall bf! sjgned by the cadet teacher and the instructor then 
sah•itte~-to-the-offtee-of-thP.-4eparement-prier-to-the-l9th-of 
eaeh-month. These records are to be maintained by the achool 
on the achool's premise&, until the applicant has becomf! a 
licenaed inatructor. 

+8+ !2J Upon complet.lon of 650 hours of tf!acher­
training, cadet teachers m1111t apply fQ!: and take the fir"t 
available instructor examination.• 

Auth: Sec. 37-31-203, MCA; IMP, Se~37-31-305, MCA 
RF.ASON: Deletion of subaecti'Oii C51 ia necessary because 

it is redundant. All licensees are obliged by law to comply 
w.ith rulea of thf' board. It is incumbent upon achools to 
enforce their own rules. 

Other amendments are nPeded to delete archaic language, 
to clarify the rule, and to reduce paper work for the board 
and the schools. 

"8.14.801 APPLICATJON FOR INSTRUCTOR'S LICENSE 
Ill Applicat16ns fer to take the examinat1on for an 

instructor's license must bP received at least 20 days-prior 
to the examination date and will not be accepted unless 
accompanied with proper fees and credentials the board may 
require. 

C21 and 13) will remain the aame. 
141 Applicants may-ne~-appear-for will not be given 

the instructor examination unl~Rs they have b~en notified to 
appear for examination. 

151 and C511a) will remain th~ same. 
lbl •he-a~pplicant! muRt paas the written examination 

before a-~at~-fer the practical Pxamination will b~ 8ehe~HiP~ 
adminiatered. 

+e+--~he-wrt~een-e~am~nae~en-mar-*nelH6e~sese~ona-on 
!eneral-tnteil*!~nee,-e~seae~onal-alereneaaT-prine~pl~a-e£ 
eeaeh~n~-teehni~aea-an~-ethe~-ash;eeea-the-boara-mar-re~HireT 
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+Ill+ (c) The practical P.xaminat'ion wUl be givP.n thrP.P. 
timP.~ a YP.ar at a time! and place! specified by the board 
whP.n-a~-leaftt-5-appiieanta to applicants who hav~ aaeeeaafally 
panaP.d the written P.Xamination. anleee-~here-are-lesa-~han-5 
app+~ean~a-who-hsYe-paeaP.IIi-anlli-the~e-haa-nnt-been-a-prse~ieal 
e~am~nation-lliarin~-~he-year~ 

(el wtll remain thP. aame, but will be renumberP.d (d), 
161 Inatructor licenaea will not be iaaued anieaa-~he 

except to applicants who achievea a grade of at leaat ~~' 85\ 
on the writtP.n and at leaat 85\ on the practical examination. 

(71 will remain the aaMP. 
(81 Applicants will be notified of their grade enly-of 

•P~ss•-er-•Pa~l• by mail by the board office. 
191 Applicants who have taken the examination and 

failed any part thereofy •ust notify the ~office ef-~he 
lliepar~men~ of their desire to be re-examined at lP.aat 20 days 
before thP. next examination and pay thP. necessary examination 
fee, 

(10) will remain th~ aame," 
Auth: Sec, 37-31-203, HCA; tHP, Sec, 37-31-301, 

37-31-302, 37-31-303, 37-31-305, 37-31-308, HCA 
REASON: The proposP.d dP.lP.tion of subsection (5)(cl is 

nef'dP.~use thf' subject• rl"of(Orred to in the subsection are 
not nP.cessarily job-rP.lated and bP.cause the national written 
examination ia now bP.ing administered. 

AmP.ndm.ents to subsP.et ion ( 5 I ( c I are needed for the 
convenien~e of appli~~nta. There ia no longer any valid 
rP.aaon for adminiatering the teat to any particular numbP.r of 
app I icants, 

The amendmf'nt to subsection (6) is needed to raise the 
pass-fail point on written inatructor examinations, to upgrade 
the quali fica tiona of inatructors and assure a highf'r level of 
competence of inatructors, 

The am(Ondmf'nt to aubsf'ction 181 is needed to provide 
bP.ttP.r information to applicants about their examination 
results, 

Amendments to RuhsP.ction (91 arP. ne(Oded to df'lf'tP. ar~haic 
language and clarify the rule. 

+ plaeea 
snlli-~~~~~es-speeif~elli-hy-the-bearlli~--~he-examinatien-~hail 
be-eenlliaet~lli-hy-~he-depar~men~-~n-aeeerllianee-w~~h-see~~eft 
a~-i-i9i+4+y-HeA~ 

+i+--Ail-e~aminf'rR-~nllier-the-he8r~-•haii-haYe-halli-a~ 
ieaa~-3-yeftrs-pra~~ie~~-~wperieneer-ahali-he-a-lieeneelli 
eeem~~eie~ia~-eE-~hia-a~8~P-8ftd-shali-ne~-hf'-eennee~elli-wi~h 
any-aehee~-eE-eeftme~e~efyT 

+3~--Baeh-appi~ean~-ah~~l-he-ewamined-as-te-hie-er-hf'r 
q~8iifiea~~ene-~e-he-~ie~nselli-as-8-eesme~n~9ift~T 

+4+--~he-ew8M~natiene-Rh~~~-ne~-he-eenEined-~e-any 
ape~ifi~d-m~~helli-er-aysteM-8nlli-eh~l~-eena~ae-ef-wr~~P.~n-8nlli 
era~-q"~•~iena-8nlli-demenft~PftP.~Y~-P.~s~RT 

( 5 I wi 11 rf'mai n t.he samP., but w.l JJ bP. rP.numbered ( 11. 
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(a) Practical examinations for manicurists shall consist 
of actual demonstrations in nail carP. of the hands and-fee~ 
and the application and maintP.nance of artificia·l nai.ls. 

+6+ (2) Written examinations Rhall eoYer include a 
national exam covering each of the branches of cosmP.tology or 
manicuring and cosmetology law and rules ~a~gh~-in-~hia-sta~e. 

+~+ (J) The board may, from time to time, nsd-nssitional 
•~";ee~a-and-praetieai-~ests modify the written and practical 
exam. 
-- +8+ W Applicants muRt appl!'!ar for E>xamination in 
clean iight-eoiores apparel and have with them all P.quipmP.nt 
necf'!RRary for performing the practical examination. 

+9+ ill Any applicants who have taken failed any part of 
the examination and faiif'!s-any-part-thereof wish to retake the 
examination, must notify the office of the department of their 
desire to be re-examined at least 20 days before the nE>xt 
examination and pay the requirP.d re-examination fee. 

fl8+--Any-manieariat-applieantT-faiiing-twiee-te-pass 
the-eMa•inatien-for-a-iieense-to-praetiee-mast-tnke-~§-hoara 
of-asditienni-trnining-n~-a-registered-aehee~-ef-mnn~enring 
approyed-by-thf'!-heard~ 

fll+ !.!..! In order to past~ the P.xamination gi VP.n by the 
board to practice cosmetology or manicuring an applicant muRt 
obtain a gradE' of not .lea11 than ~§\ A5\ "overall" or "in Pach 
part" on the practical P.xam and not }P.RS than ~§\ 8~\ on the 
written thP.ory. 

Hii!+ ill AppUcanh will be notified of their 
examination results grade-they-reee~¥e-ans-whether-thP.y 
APass-er-APniiA, Upon reeeipt-ef-n-netnri,.ed-letter 
rP.quP.st unsuccessful applicants will be not~fies advised of 
thoRP. practical arP.as in which they WP.re found deficient. 
AppointmP.nt must be made with the board office to ~P.ViP.w 
examinations. 

(13) will remain the same, but will b" rf'!numb.,.,-ed (A)," 
Auth: Sec. 37-1-131, 37-31-203, MCA; IMP, Sec. 

37-31-303, 37-31-307, 37-31-JOA, 37-31-32.1, McA 
REASON: Deletion of subsection (1) is needed to avoid a 

confl~th statutory amendments. 
Deletion of subsection (2) is needed to avoid a conflict 

with legislative amendmP.nts and avoid a possible P.xtenRion of 
legislative authority. 

DP.letion of subsections (3) and (4) iR needed because 
thP.y are archaic and redundant. 

The proposed amP.ndment to subaection <5)(a) is necessary 
because current examination formats do not covP.r nail care of 
thP. fP.f't. 

Df'IE"tion of RubsP.ction (10) is necPsaary becauSE' the 
requirement of additional training is in excess of legiRlative 
authority. 

Thf' amendmE>nt of thE' pass/fail gradf' on licPnse 
examinations in subsection (61 is necessary to asRure a high~r 
levPl of competencE'! of licensP.E's. 

PropoRP.d amendments to subsection (7) are needed to 
allow licensE" candidatPII to better understand their areas of 
deficiency or weakness. 
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"8 .14, 803 'i!llA&fPfP.1t1UEINB APPT,ICATIONS FOR EXAMINATION 
- TEMPORARY ToiCF;NSES --M9N'l'1tNA-S'I'IlBBN'I'S H+--eoamel!e-l"!!JY 
atttdentl'l<t 

+a+--'l'o-be-e-ligibie-t!o-eake-the-ewaminaeien7-the 
app+ieant-mtt!'lt-be-18-yearl'l-ef-agey-a-gradttat!e-ef-ehe-ei!!Jhth 
grade-and-be-of-g.,ed-morai-eharael!er~ 

+b+--Appiieant!a-llltt!'lt-have-eempieted-a-eent!inttetl!'l-eettrae 
ef-theeretieai-at!ttdy-and-aetttai-praetiee-.,f-ae-ieal'lt-i7898 
hettrBT-be-in-geed-l'ltanding-and-have-reeeived-a-d~piema-frelll-a 
re!!Jil'ltered-!'leheei-ef-eeametei"9YT 

te+ !..11 With t'l'!8pl'!ct to cosmP.tologv l'ltUdP.nta N!Jo 
application for examination wi .lJ bt> accepted unless 
accompanied by the proper fees, credP.ntials, finaJ-ewaminatien 
grade!'l-ree~ived-in-the-aehee .. the hours record showing that 
the 2,000 hours have been completed and recorda showing that 
the student has been P.nrolled for at least 10 1110nths. 

tdt--'l'elllporary-Jieenael'l-lllttlll!-be-retarned-te-the-offiee-ef 
ehe-departlllf'!rlt-illllllediaeeJy-if-ehe-app .. ieane-is-anabie-ee-~ake 
the-examinl'll!~on-and-are-not-ren~wabJeT 

+et--No-~emporary-Jieenaea-ee-pr!'letiee-aa-an-eperator 
shat .. -be-il'll'ltted-to-any-per!'lon-whe-haa-eaken-the-ewalllinatien 
and-faiied-te-paal'l-l'lhl'lti-be-iasaed-ee-any-peraon-whe-has-eaken 
ehf'!-f'!Waminaeien-and-fai+ed-ee-pai'II'IY 

+i+--Haniet~ring-!'ltttdents<t 
+a+--'l'e-be-eiigibie-eo-take-the-ewaminatienT-the 

appt~eant!-mttl'll!-be-18-yearl'l-of-ageT-a-gr!'ldHate-ef-h~gh-sehoe+ 
er-e~Hiva+ent-and-mt~!'lt-be-ef-good-•era+-eharftetery 

+b+--Appi+eftnta-ma!'lt-have-eemp+eted-ft-eentinaotta-eettrl'le 
of-thl!'t>Ptotieai-RI!ttdy-!'lnd-lteettai-praett-ee-ef-3S8-hearaT-be-in 
gtood-!'leltnding-and-haYe-rl!'el!'iYf!d-~t-d~ptt>Mft-f~em-a-regiatered 
s~hoel-e~-maniet~ringY 

fet (2) With reRpect to m,;onicuring students, N!}o 
application for examination will be accepted unless 
accomp,;onied by the propt>r fees, credentials, fina~-ewa111inatien 
graftelt-~~ee~ved-in-the-aeheei the hours record showing that 
350 hours have been complP.ted and rP.cords showing that the 
student haR bePn enrolled for at le.;ost 9 weeks. 

td+--Ne-temperary-+~eenae-Rha~i-be-~eatted-te-man~ettristltT 
(3) All applications muRt be received by the departmPnt 

at least iS lQ days prior to the examination date and 
incomplete applications will be returned to the applicant. 

+a+--fn-eaae-ef-diepttte-between-the-eeheel-aRd-ehe 
d~parement-a ... -ee-whether-ehe-ir889-hea~-r~airelllene-haa-beeft 
meeT-the-departmene-ahaii-attbmit-ehe-reeord-te-ehe-board-fer 
dt-eieienT 

(4) Applications received after the closing date for 
registration will be held until the following examination, 

(5) Applic.;onts may not appear for examination unless 
thPy have been notified, 

+6+--St~hseet*onR-+~++~t+-and-+i++~tt-are-eltaeneiaiiy 
rl!'peal!!'l-of-l'ltaettl!ery-iangt~age-pilteed-herf!-fer-ehe-eonvt-nit-nee 
ef-ehe-tl!'lery--Sttb!'leeeieRR-titfbtr-+e+T-+3t+b+-and-+et-l'lre 
amp .. +-f+-e!'ll!ion-ef-l'lf!ee+-on-3~-3~-39•r-MeAr Temporary licenses 
muRt be rP.turned to thP. office of thP. dP.pilrtmP.nt itnmP.d.i.;otely 
if the applicant is unable to take the examination." 
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Auth: Sec, 37-3-111, 37-11-203, MCA; IMP, Sec. 
37-31-304, 37-31-307, 37-31-311, MCA --- . 

REASON: The proposed deletion of former subsections 
(llla) and (b) is needed to remove unnecessary repetition of 
statutory language, 

The amendment to former subsection (ll(c) is needed 
because it is now felt that exact examination grades provided 
by schools are irrelevant to administration of the program, as 
long as the student completes the course of study. 

Subsection (21Cal and lbl are proposed for deletion as 
they unnecessarily repeat statutory language. 

It is necessary to delete subsection 12lldl to conform to 
statutory amendments. 

The board proposes to transfer subsections 111Cdl and (~) 
to the end of this rule in the interests of clarity. 

The balance of the amendments are needed for 
clarification purposes and to delete archaic and redundant 
language. 

"8.14.805 APPLICATION - OUT-OF-STATE COSMETOLOGISTS/ 
MANICURISTS 11) Cosmetologists: 

(a) To qualify for a license by ~xamination, an 
out-of-state cosmetologist must submit an application supplied 
by the department, birth certificate, proof of completing ~he 
ei~h~h-~rade two years of high school, or the equivalent of 
a high school diploma recognized by the superintend~nt of 
public instruction, current out-of-state license and a board 
transcript. The applicant will be credited for the number of 
hours currently required in that state or the number of hours 
in the transcript. 

Cll(b) through 16) will remain the same.• 
Auth: Sec. 37-1-131, 37-31-203, MCA; IMP, Sec. 

37-31-303, 37-31-304, 37-31-306, 37-31-307, ~-31-308, MCA 
REASON: The amendment to subsection (l)la) is being 

proposed to conform the rules to current statutory amendments. 

"8.14,806 LICENSBBURE WITIIOUT EXAMINATION RBe'I'PR9ei'l'¥ 
Ill will remain the same. 
lal An epera~er applicant who submits proof of wieh 

2,000 hours of training, plus a photostatic copy of eheir his 
or her current license, board transcript from the oriqinatrn9 
state, and application properly completed and notarized, is 
eligible for a license upon furnishing these credentials plus 
the proper fees. 

(b) will remain the same." 
Auth: Sec, 37-1-131, 37-31-203, MCA; IMP, Sec. 

37-31-304, 37-31-306, MCA ---
RF.ASON: These amendments are needed for clarification 

purpo;e;-and to remove archaic language. 

"8,14.807 TRANSFER STUDENTS - OUT-OF-STATE -
COSMETOLOGISTS/MANICURING Ill through 13) will remain the 
same. 
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141 Cosmetology tranRfP.r RtudP.nts from othP.r RtatP.R 
complP.ting the nP.cP.sRary hours of training in Montana arP. 
P.ligible to apply for a tP.mporary licAnse, upon graduation. 

I~ I will rP.main the samP.. • 
Auth: SP.c. 37-31-203, HCA; lMP, Sec. 37-31-307, 

37-31-311, MCA. 
R8ASON: This amP.ndmP.nt is nP.P.d~ to make clear that 

temporary licenses will be isauP.d only to persona who have 
RatisfaC'tori Jy compJP.ted coametology training. 

"8.14.808 BRUSH-UP COURSP.S Ill A licensed 
cosmP.tologil!lt who wishes to take advance hair styling, 
tinting, bleaching, pP.rmanP.nt waving, or hair cutting Rhall be 
registP.rP.d with the board office 8f-~he-~epar~men~ and shall 
be permitted to practice on the public. Hours of crP.dit Rhall 
bP. given. S~hee~s-mas~-he~~-an-~~•~nee~-~rainin9-~ieenaey" 

Auth: Sec. 37-1-131, 37-31-203, MCA; JMP, Sec. 
37-31-203, 37-31-303, 37-31-321, MCA ---

RF.ASON: This amendment is being proposed because there 
is no provision for advanced training licenses in the practice 
act., 

"8.14.812 DUPLICATE LJCF.NSF.S f!t--A-~Kpl~ea~e-i~eense 
may-be-tRswe~-~e-repiaee-a-ies~-iteP.nse-apen-ftitn9-•-•eriftP.~ 
s~a~emen~-hy-~he-appitean~-an~-eaeh-iieAnae-ae-taswe~-Rhaii 
ha•e-~he-wer~-•9gp~feA•s•-R~&mpP.~-aereRa-~he-faee-ef-~he 
+~eP.nse-snd~Rhsii-bear-~he-RKmhP.r-ef-~he-ien~-iteensP.T 

fi!+ !..!J Any licP.nRee may rP.ceive a duplicate of his 
or her IicenaP. upon payment of a proper fP-f! and vedficat.ion 
stating why such a duplicate licP.nse is needed." 

Auth: Sec. 37-31-203, HCA; JMP, SP.C. 37-31-323, MCA 
RF;ASON: This amendmP.nt is nP.i!ded to remove repP.titiouR 

and archaiC' provisions from thP. board'a ruleR. 

"8. 14,813 hAPAI!B-8XPlRF:D T,1CBNS8 H+--A-easme~elettn~ 
wh&R~-•~e~nRe-hae-+BpR~3-mAy-be-~nrel~~~-and-r~tie~ere~-wt~h 
~h~-&ff~~~-ef-~h~-~eper~m~n~-fer-~~-~-men~h-hr~ah-ftp-~e~rs~-•n~ 
may-werk-en-~h~-pwhl~ey 

+•+ W If a man~~"r~s~ J icenRf'l haa JapRed for a pP.riod 
of up to 3 years, but no longP.r than 3 years, the licP.nae •ay 
be renP.Wf!d upon paymf'!nt of licenaf'! fef'IR plu• penalty fees for 
years due. 

+b+ lal In the P.VP.nt that a man*ewr~s~ license has 
lapsed for-Dver 3 years, for any reaaon, i~-ta-re~wired-~ha~ 
*"eh-n-p~raen the licP.nllef! must take a C'ourRe of 60 houra 
of training in a proPP.rly licensed Rchool ef-eeame~eiegy-er 
man*ewr*nt of hia or her profP.aaion, providing! certification 
thereof, make application, pay proPP.r fees and take and palls 
the written and practical licensing f'!Xamination~. 

121 through 161 will remain the same." 
Auth: Sec. 37-J-131, 37-:H-203, 37-:U-322, MCA; JMP, 

37-31-322, MCA, 
RF.ASON: Th!'!se amendments are ni'!P.dl'!d for cJarification 

purposes and to remove repP.titioua languagP.. 
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"8 .14. 814 FF.:ESr - INlTtAL, RJ:;NEWAT., PENALTY AND RF;FUNfJ 
tm (1.1 through 19) will remain the same. 

(\01 All salon lic~ns~ f~~" ahall be s~;T99 $15.00. 
(a) All booth ~~ntal lic~na~ f~~" ahall b~ $15.00. 
1111 will ~emain the same. 
(a) Mmanicuring Rchool lic~nRe fee Rhall b~ S~99T99 

$50.00. -
(121 and (131 will remain the Ram~. 
(J 4 I All man<~gf>r /operator and I!!Choo.l l i cenl!lel!l will 

expire on necember 31 of each year. All Ralon and booth 
~ental licenl!les will expire on .Tuly 1 of each year. 

(151 th~ough 1171 will remain the same. 
(18) When a license, examination, or inRpection 

application, o~-a-~ieeneer regiRtration or renewal has been 
withdrawn or denied, the department shall retain the fees. 

(19) through (211 will remain the same." 
Auth: Sec. 37-J-134, 37-31-203, 37-31-323, MCA; TMP, 

Sec. 37-31-302, 37-31-303, 37-31-304, 37-31-306, 37-31-307, 
37-31-312, 37-31-321, 37-31-322, 37-31-323, 37-32-304, 
37-32-305, 37-32-306, MCA 
~: Thesf! amendments are being p~opo11ed to reducP 

fees to levels conRil!ltent with program area costs and remove 
archaic language. 

"8.14.815 CONTINUING F.DUCATJON - INSTRtJCTOI!S (1) 'l'he 
hears-may-appreve-any-a&vanee-ins~rne~er-er-~eaeher-~rainin~ 
eeminar-or-we~kl!lhepr epeneere&-hy-~he-nae~eftft~-ha~rs~P.ssera 
and-eeamP.ee~etiRes-aesoeia~ion-er-affi~~a~ed-wieh-any 
eelie,e-er-nnivP.rsiey;-erP.diee&-hy-~he-&epar~mene-ef-pnh+ie 
inB~~ne~~OftT In order to obtain continuing education credits, 
instructorR must have prior approval from the board before 
att~ndinq any advance inRtr•Jctor or t~ach~~ training Rerninar 
or workshop affiliated with any college or univerl!lity. 

(21 will remain the Rame. 
(3) CP.rtified Rtatement, certificate, or affidavit 

showing dates and hours must be submitt~d to the board office 
ef-~he-separ~mene as proof of attPndance onlY er-befere on 
renewal of the instructor licens~. 

(41 will remain the same. 
+5+--An-inserneeer-lieenae-wi~+-be-renewed-en~y-if-ehe 

eeam~~e+e,iR~-renews-a-mana,e~-epP.raeor-+ieenaeT• 
Auth: Sec, 37-1-131, 37-31-203, MCA; IMP, Sec. 

37-31-322, MCA ---
RF.ASON: This amendment ill needed becaURe it iR not 

appropriate for the board to appear to endorse activities of 
any asRociation. 

Th~ propol!led deletion of subsection (5) is needed 
because the act does not tie an inRtructor's license to a Rhop 
licenRP, and doing so is not consid~red good policy at thiR 
time. 

"8.14.816 SALONS - COSMF.TOLOGICAL/MANICIIRING 
+~+--BP.finieien~--A-eeameeeie,y-er-manien~ise-aa+en-is 

an-eseab+ishmene-er-area-whP.rP.in-any-braneh-e£-eoRmP.~e~o~y-er 
manienrin,-is-performed-fer-eempenRaeien-oeher-ehaft-a-Beheei 
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ef-eonm~~o+o~y-er-menieHrtn~-en~-no-eth~r-fHnetion-or-a~rYtee 
nheil-he-p~rferm~~-oth~r-then-thoae-d~nerih~d-in-seetion 
H-'H-~9h-HeJh 

Cal w\11 remain thP. namA but be renumbered Ill. 
121 Salons and boothn munt be equipped with pArmanent 

facUitiP.s to give adequate sf'!rvice to patrons and thP.y nhall 
be ~ubject to inspection and acceptance by the ntate board. 

+3+--eeam~teie~y-er-menieHrin~-aalons-~ither-elann~fied 
ea-rP.ai~~ntial-er-hHnin~nR-eree-ne+ona-mHnt-ha•e-a-aeparet~ 
en~ranee-elose~-by-e-~oor~ 

+4+ IJ) In ordP.r to guarantP.f'! adt"quatt'! servict'! to thP. 
public thf'!re nhall be in ~very coamAtology salon a minimum of 
120 aquarP ft'!P.t p"'r operator or booth rP.nt.t'!r and th.-rP. shall 
be in Pvery manicuring salon a minimum of 30 square feP.t pluR 
a supply arP.a, pP.r mani curi at or booth rt'!ntt'!r. Tht'! applicant 
munt furninh the board with a blueprint or scale drawing of 
thP floor plan, whPn filing naJon or booth rf!ntaJ app.lication. 

151 will remain the same but be renumbered 141. 
(a) All new residential cosmt'!toJogy or manicuring salons 

nhall have only outside entrances and no open entrance! into 
thP renidencf!! and ahall havf! thf!ir own aeparatf! rt"at rooms. 

fh+--Seione-haYinw-their-ewn-feeiiitiea-whieh-Rhell 
ine~H~e-~oiiP.t-feei~2t2ea-~hat-ere-~ntirely-aeparate-frem-the 
i2v~n~-~Herters-of-a-pP.rmanP.nt-renidenee~ 

+6+ W Bunineas arf'!a nalons must be phyaically •eparate 
and apart from any othPr rf'!l!lid.-ntia.l arP.aA or commP.rcial 
AnterprisP.s.housP.d in the same Atructure, and have their own 
private Pntrance, aeparatP utilities and separatP. rest rooms. 

f~+ !.!J A salon or booth rP.ntal regintration peraaita 
thE' opPration of a bPauty or manicuriat Aalon or booth rP.nta.l 
only in the premiaes which have beP.n dencribP.d on the Ralon or 
booth rPntaJ appl icat.ion rE"qui rPd by thP dP.partmpnt. -

+B+--Appl~ee~~on~ 
+a+--A~l-appl~ea~+~na-fer-re~+a~ratiena-for-a-h~a"ey-~r 

man~eHr~nw-nalon-ml'tnt-hP.-eempleee~-in-~es-ent~reeyT-ne~ar~~ea 
mnd-aene-tn~e-ehe-eff~ee-o#-~he-~eparementT 

+9+ W All Aalons and booth rP.ntalA must bP. rP.gistPred 
and licenseQ reee+Ye~-or bP.fore any commP.ncinq operations may 
~""'"'~""'e~. 

H9+ !J11 Salon .licP.nAP.A arf! not transferable. Any 
change in ownerRhi.p and/or location re~lltres-ll IIIURt be 
accompanied by a nE'W application for rPgiAtration and with a 
new rP.gistration fee to-he-psi~. ------

+lH W Every heaHI!y coAmetoloqy salon ~s-re~l'fire~-to 
muAt have at least 1 licenaed cosmPtologist in attendance at 
all timPA that it is open for business. 

~h+ !J!J Every manicuring salon ia-ret!JHtre~-te muAt have 
at leaAt 1 licPnsed manicuriAt in attendance at all timPs that 
it is opP.n for business. 

+li+--H~une-to-hol'fne-ealln-are-proh~htl!ed-e~eep~-in-esaes 
of-emer~eney-snd-in-aHeh-esst"s-th~-~perseor-ahsll-he-sene-~n 
es++n-fr~m-a-l~eens~d-nsl~nT 

fl'H Wi Jl rPmain l:hP Aalll(' but bP rPnumbPred HO). 
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+14+ (111 Salon and booth rPntal ~Pg~serae~en-and 
licP.nses for-pP.rRonnP.l muRt be displayed in a conspicuou~ 
place in the salon.• 

Auth: Sec. 37-31-203, MCA; tMP, SP.c. 37-31-301, 
37-31-302, 37-31-312, MCA 

RF.Al'ION: Jt iR nE>cE'RRary to dpJet.P subsPccbon ()I becauR<' 
"cosmP.tological establiRhmP.nt" is now dP.finP.d by RtatutP.. 

DelP.tion of aubsP.ction 131 iR needP.d bP.cause it iR 
repE"titioua. 

ThP amPndment to RuhRection (~)(bl iR nPedP.d aR a stylP. 
and drafting change. 

De)P.tion of aubaect.ion C81 is nP.edP.d because it is 
repP.titious and redundant. 

OP.lPtion of subsection 1121 is needPd becaUSE' it is too 
reRtrictive. 

Other amP.ndmentR t.o thiR rulP. are nE>ed!"d to rPmove 
archaic language. 

"8,)4,901 l'ICHOOLS - APPLJCATJON (1) through <51 will 
remain the aame. 

(61 A school shall have in its employ a licpnsed tpacher 
who is at all times involved in the immediate superviRion and 
control of the work of the Rchool. There may not be more than 
10 students per electrology teacher. 

(71 through (17) will remain the RamP.." 
Auth: Sec. 37-1-131, 37-32-201, 37-32-304, 37-32-306, 

MCA; IMP, SE>c. 37-32-302, 37-32-304, MCA. 
REASON: The amP.ndmP.nt is nP.P.dP.d for the protection of 

at.udE>nts by assuring that a JlcPnspd teachE>r will at all times 
be in charge of their coursework. 

"8.14.'102 SCHOOLRF.QtliRF.MF.NTS ())and (21 wi.lJ remain 
the Rame. 

(31 Written an.t-ers:l te~<t.R must bP givPn at int.PrvalR to 
determine the seae~a progress of the RtUdP.nt. 

(4) through Cl2l wiJJ remain thE' Rame." 
Auth: SP.c. 37-32-201, 37-32-304, 37-32-306, MCA; IMP, 

Sec. 37-32-302, 37-32-304, MCA. 
REASON: This proposed amendment rP.flects that fact 

that oral examinationR arE' no longf"r being administerf"d by 
electrology Rchools. 

"8 .14. 904 INSTRUCTOR Rflii:HRfiMfiN'I'S QUAL! FICATIONS ( 11 
through 131 will remain the samP.." 

Auth: Sec, 37-32-201, MCA; IMP, Sec. 37-32-302, MCA 

"8.14.909 EXAMINERS - STUDENT EXAMINATIONS 
(l) ExaminationR for licenaes to practice electrology 

Rhall be administered by the department with approval of the 
board, with dates and locationa establiRhP.d by the board and 
by examiners appointed by the board. 

(21 will remain the ~<amP. 
(3) to be eligible to take the examination, the 

applicants must he present evidence that they are 18 yPars 
of age7-a-~rad~ate-ef-h~~h-ft~h~e!-er eq~~va!ent and-be-ef 

MAR Notice No. 8-14-44 7-4/12/90 



-675-

geed-meral-eharae~er-are-ef-geed-.era!-eharaeter and havP. 
graduated from high achool or have the equivalent education as 
recogni~ed by the superintendent of public inatruction. 

(41 will remain the same. 
(51 No application for examination will be accepted 

unless accompanied with the proper fees, credentiala and f~na+ 
exam~nl!ltien-gradeft-reee!:Yed-in-the-tu~hee! thP. fi na) hours 
re~ord of the electrology achool ahowing that the 600 houra 
havp bPf"n C!ompJetPd and TP.cords showing that the llltudf'!nt has 
been enrolled for not leas than 15 weeks. All applicationR 
must bf" rPcPiVPd by thl!'! d*'partment 20 calendar 
daya prior to the examination date aad-aeeempaa~ed-w~th-the 
p~~pPr-fef'!aT-eredPnt~a+aT-exam~Rftt~~n-gra~aT-f~aal-h~nra-and 
e~mp~f'!~ed-appl~ea~~~a-papP.ra. 

(a) through (bl wilJ rem.a.in tht> same. 
Ccl applicationa are not conaidered complete until all 

information and fees have bPen reC!P.ived by the board offiC!e. 
C6l Application& not completed within 90 daya will be 

conRidered withdrawn and new applicationlll and feps will be 
required of applicantR who again decide that they want to take 
the Pxamination. 

+6+ W An applicant mu11t appP.ar for examination in 
clean l~ght-ee!ered clothing and/or a lab coat, plus all 
equipment nPCPssary for pl'!rforming the practical examination. 

C7l and (8) will remain the same, but will be renumbered 
(8l and (9). 

(10) Applicants failing any portion of the written or 
pra~tical examination wlll be notified of these their areas 
eRttR~ng-thl!'~t'-fR~htrf' of deficiency. llpon apeoiiltiiieiit, 
applicants may review their examinationa. 

+!9+--Ypea-wr~t~f'a-r~"~~tT-f~+f'd-w~th-~h~-b~ard-net 
~e~l!'-~haa-99-days-af~er-ne~~p~-ef-~hf'-re~"+t-haa-hf'~a-~a~lP.d7 
an-appi~eRat-whe-haa-ER~if'~-thf'-P.~ftM~aftt~ea-may-~a~pee~-h~a 
wr~~el!'n-P.~Rm~nat~ea-pRp~ra-~a-th~-eff~ef'-ef-~he-depar~ml!'atr-a~ 
a-e~ml!'-de~~~ftat~~-by-~hP.-heard~ 

OJ l Appllc~tnta who havl'! been notified of failing the 
examination, may re-apply within 1 yP.ar ef-fa~l"re of the 
f.in•t examination 11nd pay tht'! t"Xamination fee and retake the 
complete examinations. 

+1~+--Aay-appl~eane-whe-de~s-net-re-app+y-Eer-P.xam~aat~ea 
w~th~n-1-year-ef-fa~ittrP.-ef-~hf'-f~r~t-f'XSM~ftft~~ea-•"~e 
eemp+t"t ... -a-~99-he"r-hrttah-ttp-eenrae-in-a-re!*•~~rf'd-aeheel-ef 
e+f'~trel~gy-t~-hf'-eiigih+f!-fer-aay-f"reher-examiaat~eft~ 

(JJ) through 115) wiH remain the same, but will be 
renumbered (12) through (14)." 

Auth: Sec. 37-31-131, 37-32-201, 37-32-302, MCA: JMP, 
Sec. 37-32-302, MCA -

RF.ASON: Amendment of RtJbRections (1) and (J) are 
needP.d to harmonize the board's examination practicea for 
PlPctrologists with thoRP for coRmf'toJogiRta. 

Amendment of aubsP.ction (51 is needed to remove 
repptjtiouR Janguagt" from thl" rlllt" and to reduce papPr work 
for the schools and the board. 

AmP.ndment of subRection (5)(11) and (6) are ne.edPd to 
aRsure completeness of applications before licensing exams 
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are administer~d and to clarify how late and incomplP.te 
examinations will be dealt with. They arP. transposP.d from 
rule 8.14,1010(11. · 

AmP.ndmP.nt to subsP.r.tion (7) is nP.P.dP.d because it is 
no longP.r necP.asary or constructive to limit the choice of 
clothing f.or the examination. 

AmP.ndmP.nts to subsP.ction (9) (now (lOll and dP.lP.tion 
of subsl'!ction (101 are neP.dP.d to removP. archaic language and 
rep~titiou~ provi~ion~. 

DP.letion of sub~ect.ion (]2) i~ nPP.df'!d bp.cauRe it may bP 
an impropP.r P.XtP.nsion of lP.gislative authority. 

n8,14.1003 F.X&MJNATION (]) F.xamination~ for a licen11e 
to practice electrology will be held three times a year ~~rin~ 
hhP.-~enth~-ef-Bepteaher,-~&ft~&rr-&n~-Mftr at a time! and placP.! 
spP.cified by the board. 

(21 through (41 will remain thP. samP.." 
Auth: S~c. 37-l-131, 37-32-201, 37-32-302, MCA; JMP, 

Sec. 37-32-302, MCA ---
RF.ASON: Amendment to this rule is needed to givP. 

the b~more flexibility in testing new applicants for 
licPneure. This will be a convenience to applicants and the 
board. 

"8,14.1010 FEF.Sz - INITIAL, RF.NF.WAL, PF.NALTY AND RF.FUNDS 
(11 will remain the aamP.. 
+&+--Appiieatiena-arP.-ftet-eena~~"'Pe~-ee~pietP.-aftt~~ 

a~i-infermahienz-ine~"~in~-fee&T-ha¥1'!-beeft-PP.el'!ive~-by-th,., 
~epartMent.,. 

+b+--Appl~ah~ens-net-eemp+ehe~-w~th~n-98-~ars-wi~i-hP. 
eena~~epe~-with~rawn-an~-a-fti'!W-app~ie&tien-an~-fee-wi~+-he 

Pet~"*re~.,. 
(cl and Cdl will remain thP. samP., but will be rP.numbP.rP.d 

Cal and Cbl. 
+t'!+ (C) 

$100.00 plus 
+H (dl 
Cgl and 

(e) and (f). 

RP.ciprocal JicPnat'! prncP.asing f~e shal .1 boP 
$~ST89 $10.00 licP-nae f~P.. 
Duplicat~ license fee shall be $6T88 $5.00. 

lhl will remain the same, but will be rP-numberP.d 

(21 will remain thP. samP.. 
Cal Electrolysis operator license fee shall be $~5~89 

$10.00. 
(b) 

$15.00. 
(c) 

$15.00. 
(d) 

$50.00. 

F.lectrology salon licenae fee 111hall be $~~~ee 
Electrologv salon inspection fee is $25.00. 
Electrolysis inatructor license fee shall be $i!!\T99 

ElPctrology 11chool license fee 11hall be $198T99 

(e) through (jl will remain the aame." 
Auth: Sec, 37-1-134, 37-32-201, MCA; IMP, Sec. 37-1-134, 

37-32-304, 37-32-305, MCA 
REASON: Fee reductions are nP.P.ded to make fees 

commehiUritP. with program area costs. 
The transfer of eubstantive provisions dealing with 

application deadUnPil to thP RubstantivP. rule dealing w.;th 
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P.xaminations is needed for purpose~ of clarification. SeP. 
proposPd amendmP.nts to 8.14.909. 

"8.14.1101 FLOORS Ill will remain the sa~ae. 
121 Acceptable floor covP-ring shall be composP.d of a 

material which is capable of bP.ing maintainP-d in a sanitary 
condition. The floors in the ~~+ie~ rP.st room area shall be 
of non-abRorbent material." 

Auth: Spc, 37-32-201, MCA; TMP, Spc, 37-32-20.1, 
37-32-304, MCA -

RP.ASON: This amPndmPnt is nePdPd to rPplacP archaic 
language with the modern vP.rn'lcular. 

"A.l4.1103 LJOHTJNG (.1) All work rooms shall 
be adeq~a~eiy lighted with at least 20 foot candles of 
illuminat.ion. 
---(2)-1\11 et'IHe~ rPst rooms shall bP adequately lighted 
with 10 foot candles.--

.(3) will remain the same." 
Auth: Sec. 37-32-201, MCA; IMP, Sec. 37-32-201, 

37-32-304, MCA 
RP.ASON: This amP.ndmPnt is nePdPd for clarification. The 

Pxisting language is vague. 

"R.l4.1104 RF.ST ROOM FACJJ,ITJF.S (J) F.very Plectrology 
Ralon shall provide adequate ee++ee rest room facilities for 
its PmployPeR and patrons 1n a convPnient location, with a 
self-closing door. The door is to remain closed. 

121 will remain the samP. 
<31 nurable and legible handwaRhing instructions 

shall be post"'d in each ""'*+Pe rPRt room usPd by PmpJoyPP!<, 
dir .. cting them to waRh thei.r hands before returning to work. 

141 will remain thP same. 
(5l No ee~iet rest room fthall be usP.d for storage,• 
Auth: SPc. 37-J -131 , 37-32-20.1, MCA; IMP, Sec. 

37-.12-201, 37-32-304, 37-32-306, MCA -
RF.ASON: ThPsf' ampndmPnts arp nPPdPd to harmoni?.P thP 

language in ~anitary standards for electrology salons with 
thP languagP. in Rani t.ary Rt.andards for beauty salons and 
cosm~tology Rchools. 

"R •. 14.110!'i HANDWASHING FACJLJTIF.S (J) F.ach aalon shall 
provide adequate handwa.,hing facilities, including hot and 
cold running wat~r. locatPd within and adjacent to the "e~iee 
reRt room or rooms and in the work area. 

(21 and (3) will rPmain thP same." 
Auth: Sec. 37-1-131, 37-32-201, 37-32-306, MCA; ~. 

Sf'c. 37-32-201, 37-32-304, 37-12-306, MCA 
REASON: These amendmP.nts are needed to harmonize the 

languag .. in sanitary standRrds for Plectrology salons with 
the language in sanitary ~tandards for bP.auty salons and 
~osmP.tology schools. 

"8.14.1106 CONSTRUCTION, CLF.ANJNG AND SANITIZING TOOLS 
~~IPMENT (ll through (6)(h) will remain the same. 
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+e+--,~afts-bea~-ft~~r~~~~~r;-45Qf;-~Q-s~eendat 
+d+--q~a~~rnary-ammeni~~-ee~pe~nd;-~-~e-3-~in~~~ftt 
(7) th~ough Ill) will ~emain the Rame. 
+i~t--ft~yp~ie-p~nei+a-and-+~~p-a+~~-are-~rehibit~dT 
(13) and 114) will remain thP. RamP., but will be 

nmumbP.red (12) and (13)," 
Auth: Sec. 37-1-131, 37-32-201, 37-32-203, MCA; IMP, 

SP.c, 37-32-201, 37-32-304, 37-34-306, MCA 
RF.ASON: DE'!letion of subsE'!ction~< (6)(c)(d) and (J2l ii! 

needed because these provisions are no longer applicable to 
th~ practjcE'! of ~lectrology. 

"8.14.1109 PRF.MJSF:S (1) through (4) will r~main thP 
Rame. 

(~) SojJed linens, towels and nprena Jab coats shall be 
kept in a suitable hamper providP.d for that purpose. 

(6) and (7) will rE'!main thE'! Rame.• 
Auth: Sec, 37-1-131. 37-32-201., 37-32-206, MCA; lMP, 

Sec, 37-32-201, 37-32-304, 17-32-306, MCA 
REASON: This proposP.d amPndment is needed to reflPct 

attire-curTently being worn in the field. 

"8,14.1201 FLOORS Ill Floors in salons, booth rentals, 
and schools Rhall be constructed to be Rmooth, sound, easily 
cleanable and kept in good repair. 

(2) through (3l(a) will remain the samP." 
Auth: Sec. 37-1-131, 37-31-203, 37-31-204, MCA; IMP, 

Sec, 37-31-204, 37-31-331, MCA 
REASON: This propoRed amendmP.nt i.e needed to expand the 

scopr of the rule to booth rPntalR which were firRt recognizPd 
by the legislature in 1989. 

"8.14.1205 VF:NTJLATJON (1) All work rooms and ~~~~e~ 
rPRt rooms Rhall be well VP.ntilated, 
--- (2) ~eile~-nnd-werk-reeMa-w~+l-by-preperly-ven~ed-when 
eq~~~ped-w~~h-eaa~~y-epened-windews-~e-~he-e~~aide-~ir-er 

w~~h-an-e~~ee~ive-n~r-d~e~-ee-~he-e~~side~ All manicuring and 
artificial n~til salons must h~tve mechilnical exhaust syat.o>ms. 
All coRmetology salons doing artificial nails muRt have 
IDPChanici'l) PXhi\Ui!t RyRtPms," 

Auth: Sec. 37-31-203, MCA: IMP, Sec, 37-31-204, 
37-31-331, MCA -

RF.ASON: ThiR amendmPnt .i" nPedpd because thr development 
of new chemicals for artifici.al nails has created health 
h~t?.ardfl rPquiring ventilation capabi 1 ity bPyond simply opening 
windows. 

"11.14.1206 RF.ST ROOM FACTf,JTJF:S Ill Every beatt~y Ralon 
or Rchool shall provide adP.quate reRt room facilities for 
its employeeR and patrons in a conveniPnt location. with a 
self-closing door, The door ia to remain closed. 

+a~--Meehnn~enl-deer-e~eae~s-er-ae~een-deer-s~r~n~a-w~~~ 
be-eena~d~re~-as~is~~e~ery~--~h.,-deer-~"'-eo-rema~n-~lea"d~ 

<2l through (4)(a) will remain thP ~<amP." 
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Auth: SP.c, 37-31-131, 37-31-203, 37-31-204, MCA; tMP, 
Sec. 37-31-204, 37-31-331, MCA 

REASON: ArnP.ndmP.nt of thi~ rule i~ neP.dP.d to provide a 
clP.arRariTtar-y l'ltandar-d whi.le lP.aving it to thP. licP.nsP.P. to 
use itA own meanl'l for meP.ting the Rtandard. 

"8,12.121~ P~RSONAL HYOl~N~ OF P~RSONNEL (1) All 
pP.rRonR working in Rchools and hP.a~~y RalonR Rhall keep thP.\r 
hand~ and fingPrnajlR clpan, and WP.ar cJP.an, ~i~h~-e~~~Pe~ 
ef"~h~n~ erofel'll'lional attire. ShoP.R and aockR/nylons Rhall bP. 
worn at all timP.s, 

(2) will remain the !'lamP.." 
Aut.h: SPc. 37-J-lJl, 37-11-203, 37-JJ-204, MCA; TMP, 

SP.~. 37-31-204, 37-31-111, MCA 
RF.ASON: ThP.BP. amPndmenta arp nf!f'!ded 1'10 t.hilt thP. ru]P 

applies to all profeRsionR, and bP.cauae thP. color of clothing 
is no longPr ~onsidPrPd to bP a signifi~ant factor in dPlivPry 
of service. 

4. ThP rules being proposPd for rPpPal are aR folJowR: 

"8.14.610 BOND RF.QUlREMENTS - TEACHER-TRAINING UNITS 
rUff-text of thP rulP is located at page 8-417, 

Administrative Rules of Montana. The Aoard is propoRing to 
reppal thi~< rulP beca1uu• it doPa not havp Rtatutory authority 
to require ~onds from Rchools which offP.r teacher-training 
programs." 

Auth: SP~. 37-31-203, MC/1; TMP, SPC, 37-31-30~, 
17-31-Hl, M!~A 

"8.14,809 ADVANCF. TRAJNTNG Full tP.xt of the ru)p is 
locatP.d at page 8-432, AdminiRtrat\ve Rules of Montana. The 
Board il' proposing to rPp""' thP rnJf! hP..,i'IIIRP. thPrP il' no 
proviRion for advancP.d training licP.nRP.S in the practice act, 
and rPqniring thPm rni'ly bP. an unlawfnl PXtP.nl'ion of i'lut.hor.ity." 

Auth: s~c. 17-11-201, MCA; TMP, SP.c. 17-11-103, 
37-31-311, MCA -

"8,14.810 JTJNF.RANT COSMF.TOLOGJSTS Full text of 
the rule is located at page 8-433, AdminiRtrative Rules of 
Montana. ThP Roi'lrd is propoRing to rP.Pf"al t.hf! rulP becauRe it 
is no longer conRiRtP-nt with conditions and practices in the 
profPssion. Furthf'!rmorf!, t.hP board now wishf'!R to PnconragP. 
and dP.vP.lop spP.ciali~ed training in the profesRion. RepP.al of 
thiR ruJe is ~onl'i&tPnt with that philoRophy." 

Auth: s .. c. 37-1-131, 37-31-203, MCA; IMP, Sec. 37-1-131, 
37-31-101, 37-31-203, MCA -

5. Th" propo8ed new ruJp" will read as follows: 

"I BOOTH RENTAL LICENSES (11 There will be two 
ca t.Pgo;: .. ;- eR of booth rPnt.a J .1 icPnRP.s: 

(al Primary licensP.s will be i&RIIP.d to qualified salon 
ownPrs. 
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(b) Secondary licenaes will be iaaued 
New secondary licenses must be obtained for 
a aecondary booth rental licensee works in. 
licenses are not tranRferrable." 

to booth tenants. 
each .location 

Booth rental 

Auth: Sec, 37-1-131, 37-31-203, MCA; IMP, 
37-31-203, 37-31-302, MCA -

Sec. 

"II RELATIONSHIP BETWEEN SALON OWNERS AND BOOTH TF.NANTS 
(11 The relationRhtp between the salon owner (primary 

licenae) and the booth tenant (secondary license) must conform 
to the provisions of section 39-51-204(1111), MCA," 

Auth: Sec, 37-l-131; 37-31-203, MCA; IMP, Sec, 
37-31-101, 37-31-203, 37-31-302, MCA -

"III SECONDARY BOOTH LICF.NRF. APPLICATION SUPPLF.MENTS 
(1) Applicants for secondary booth rental licenses 

must include wjth their applications correct copies of 
diagrams of the complete primary salon areas where the booth 
will be located, with the areaa that are being proposed for 
booth rental ahaded in and numbered," 

Auth: Sec. 37-1-131, 37-31-203, MCA; JMP, Sec. 
37-31-203, 37-31-302, MCA ~ 

"IV RF.STRICTIONS OF TF.MPORARY LJCENSF.F.R Ill Holders 
of temporary manager/operator licenses cannot have secondary 
booth rental license&." 

Auth: Sec. 37-1-131, 37-31-203, MCA; IMP, SPC. 
37-31-203, 37-31-302, MCA 

"V RESPONSIRILITY OF PRIMARY LICENSEE 11) ThP salon 
owner (primary license) is responsible for all conduct and 
conditions in his or her ~alan except that contemplated by the 
booth tenant (secondary licensee) or taking place within the 
rented booth area. 

Ia) Toward this purpose the primary licensee must post 
in a conspicuous place in the salon a diagram or floor plan of 
his/her entire salon premises showing all booth rental areas 
therein shaded in and numbered. 

Auth: Sec, 37-1-131, 37-31-203, MCA; IMP, SPc, 
37-31-203, 37-31-302, MCA 

REASON: These rules were mandated by t.he legislature in 
Chapter 88 of the Laws of 1989. 

6. Interested persons may present their data, views 
or arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may al~<o be submitted to thP 
Board of CosmP.tology, 1424 - 9th Avenue, llelena, Montana, no 
later than May 10, 1990. 
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7, Geoffrey L. Brazier, of Helena, Montana, has been 
designated to preside over and conduct the hearing. 

BOARD OF CORMETOLOGISTS 
MARLENE SORUM, CHAIRMAN 

BY: ~ 'p__o_ 
ANDY POO~, DEPUTY DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, April 2, 1990, 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION 

In the matter of the proposed 
adoption of a new rule for the 
administration of the 1990 
Federal Community Development 
Block Grant Program 

NOTICE OF PUBLIC HEARING ON 
TilE PROPOSED ADOPTION OF 
A NEW RULE PERTAINING TO 
TilE ADMINISTRATION OF TilE 
1990 FEDERAL COMMUNITY 
DEVELOPMENT BLOCK GRANT 
(COBG) PROGRAM 

TO: All Intere~ted Persons: 
1. On May 3, 1990, at 1:30, p.m., a public hearing 

will be held in Room C-209, of the Cogswell Building, Helena, 
Montana, t.o consider the adoption by reference of rules 
governing the adminiatration of the 1990 Federal Community 
Development Rlock Grant ICORG) program. 

2. The proposed new rule will read as follows: 

"RULE I INCORPORATION BY RFFERENCF: OF RULF.S FOR 
ADMINISTERING THE 1990 COBG PROGRAM Ill The department of 
COmml'rC;;-·herein adoptsand incorporates by this reference 
the Montana Community Development Block Grant Program 1990 
Application Guidelines and the Montana Community Development 
Block Gran~ Program, February 1990 Grant Administration Manual 
pnbl1shed by it as rules for the administration of the 1990 
COBG program, 

12) The rules incorporated by reference in 11) above, 
relate to the following: 

Cal the policies governing the program, 
lbl requirements for applicants, 
(cl procedures for evaluating applications, 
Cdl procedures for local project start up, 
Cel environmental review of project activities, 
(fl procurement of goods and services, 
lgl financial management, 
Chl protection of civil rights, 
Cil fair labor ~tandards, 
(jl acquisition of property and relocation of persons 

di~placed thereby, 
Ck) administrative considerations apecific to 

public facilities, housing rehabilitation and neighborhood 
rPvitallzation, and economic development projects, 

(1) project audits, 
(ml public relations, and 
(n) project monitoring. 
(3) Copies of the regulations adopted by reference 

in subsection Ill of th1s rule may be obtained from the 
Department of Commerce, Local Government Assistance Division, 
Capitol Station, Helena, Montana 59620." 

Aut.h: Sec. 90-1-103, MCA; IMP, Sec. 90-1-103, MCA 
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3. It is reasonably necessary to adopt the rule because 
the federal regulations governing the state's administration 
of the 1990 CDBG program and section 90-l-103, MCA, require 
the Department to adopt rules to implement the program. 

4. Interested persons may present their data, views 
or arguments, P.ither orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Local G~vernment Assistance Division, Department of Commerce, 
Capitol Station, Helena, Montana 59620, no later than May 10, 
1990. 

5. Richard M, WPddle wiJl preside over and ~onduct the 
hearing. 

DEPARTMENT OF COMMERCE 
LOCAL GOVERNMENT ASSISTANCE 
DIVISION 

BY: ~f2_.Q_ 
ANDY POO~, DEPUTY DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, April 2, 1990. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF TRE STATE OF MONTANA 

In the matter of the 
amendment of State Aid 
Distribution Schedule 
and proposed adoption 
of new rules for 
reporting requirements,) 
notice and opportunity l 
for hearing, hearing inl 
contested cases and l 
after hearing l 

NOTICE OF PUBLIC HEARING ON PROPOSED 
AMENDMENT OF ARM 10.67.101, STATE AID 
DISTRIBUTION SCHEDULE AND PROPOSED 
ADOPTION ON NEW RULE I, REPORTING 
REQUIREMENTS, NEW RULE II, NOTICE 
AND OPPORTUNITY FOR HEARING, NEW RULE 
III, HEARING IN CONTESTED CASES AND 
NEW RULE IV, AFTER HEARING 

TO: All Interested Persons 

1. On May 7. 1990, at 10:00 A.M., or as soon thereafter 
as it may be heard, a public hearing will be held in the Large 
Conference Room, Lewis and Clark Public Library, 120 South 
Last Chance Gulch, Helena, Montana, in the matter of the 
amendment of ARM 10.67.101. State Aid Distribution Schedule 
and proposed adoption of New Rule I, Reporting Requirements, 
New Rule II. Notice and Opportunity for Hearing, New Rule III, 
Hearing in Contested Cases and New Rule IV, After Hearing. 

2. The rule proposed to be amended and the new rules 
proposed to be adopted are as follows: 

10.67.101 STATE AID DISTRIBUTION SCHEDULE (1) ~~-~e-~he 
~e~iey--~f--~~--bea~d--~t--~4~--ei~ea~ien--~~---e~a~e 
e~~a~~ma~ien-~~-will-~-e~e~r~e~~ee-~-a-~~-~--f~Ye 
e~~al-~£-~~-~9-~efeen~-eae~-~~~~~*~-&a~e-ef 
J~lY-~~-~-e~eh-~~-ane-~~-e~eh-~-~ha~-~~-ee~n~y 
~feas~fefe-~-~~-Make-~~-availaele-~-seheel-~~~~~-en 
Jan~apy--~r-~~~y--~8~--Mareh--l&-~-~-~-~~ieee--~he 
eie~~ie~~ien-~~-~~~--en-~-~~-ef-~~~~--~~--e~eh 
~ay~en~-eatea-~a~~-~~-~e~n&-er-hei!eay-~~~~~~~-ee 
availae1e-~-~he-~~~~~-aayT--~~-will 
ee-~~-~~-e~fEieien~-~~~-aYa~laele~--~-ais~rie~~ien 
ef-~-~~-ehall-~-~~~-ann~ally-~-~~-Sep~eMeer 
~ee~~-~f-~he-eeara-~-~~~-ee~ea~ieft~ State equalization 
aid will be distributed pursuant to the trovisions of section 
20-9-344, MCA. The superintendent of Nub ic instruction shall 
dlstnbute the state equalization ai on the basis of each 
district's entitlement of the aid as established by the 
su erintendent of ubiic instruction. 

The pu lC e ucation may not increase or 
the e uaiization aid distribution to an 

guaranteed 
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RULE l REPORTING REQUIREMENTS 11 I The board of public 
education has the authority to require any reports it 
considers necessary. 

121 The board of public education may order the 
superintendent of public instruction to withhold distribution 
of state equalization aid or order the county superintendent 
of schools to withhold county equalization money from a 
district when the district: 

Ia) fails to submit reports or budgets as required by 
statute or by these rules: or 

lbl fails to maintain accredited status. 
131 The board of public education shall require the 

reports or budgets set forth in the following provisions to be 
submitted to the board in a timely manner: 

(a) 20-9-213, MCA; 
(b) 10.55,601, ARM. 
141 The board of public education shall require the 

reports or budgets set forth in the following provisions to be 
submitted to the superintendent of public instruction in a 
timely manner: 

lal 20-3-205, MCA; 
lb) 20-3-209, MCA: 
Ccl 20-3-324, MCA: 
ldl 20-4-110131, MCA; 
(e) 20-4-402, MCA; 
If) 20-9-211, MCA: 
Cgl 20-9-212, HCA; 
(h) 20-9-213, MCA. 
I 5) Prior to any proposed order by the board of public 

education to withhold distribution of state equalization aid 
or county equalization money, the district is entitled to a 
contested case hearing before the board of public education as 
provided in these rules. 

161 School districts shall be notified by the 
superintendent of public instruction of the dates upon which 
financial reports and budget statements must be provided to 
the superintendent. If the superintendent does not receive 
the reports within 35 days after initial notice to the 
district, the superintendent shall give written notice of the 
violation to the board. Upon findings by the board of public 
education that the district was not able to justify the reason 
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for not meeting a reporting requirement, the board shall 
withhold funds pursuant to the following schedule: 

(a) If the district has one report which is overdue, the 
board shall withhold up to 25 percent of the funds to which 
the district is entitled and shall give the district 90 days 
to cure the violation. If the violation has not been cured 
within 90 days, the board shall withhold up to 25 percent of 
the funds to which the district is entitled until the district 
cures the violation. At such time as the district cures the 
violation, the board shall release the withheld funds to the 
district. 

I b) If the district has two reports which are overdue, 
the board sha 11 withhold up to 50 percent of the funds to 
which the district is entitled and shall give the district 90 
days to cure the violations. If the violation has not been 
cured within 90 days, the board shall withhold up to 50 
percent of the funds to which the district is entitled until 
the district cures the violations. At such time as the 
district cures the violation, the board shall release the 
withheld funds to the district. Where the district has more 
than one pending violation, the board may release a 
proportionate amount of any withheld funds for each violation 
that is cured. 

(c) If the district has three or more reports which are 
overdue, the board shall withhold up to 100 percent of the 
funds to whic:h the district is entitled and shall give the 
district 90 days to cure the violation. If the violations 
have not been cured within 90 days. the board shall withhold 
100 percent of the funds to which the district is entitled 
until the district cures the violation. At such time as the 
district cures the violations. the board shall release the 
withheld funds to the district. Where the district has more 
than one pending violation, the board may release a 
proportionate amount of any withheld funds for each violation 
that is cured. 

17) When a school district fails to maintain 
accreditation, the board of public education shall determine 
through a contested hearing that a substantial reason exists 
to withhold funds. The following schedule shall be utilized: 

Ia) If the district's accreditation has been designated 
as accreditation with advice status for a second year as 
defined in section 10. 55.605( 3), ARM, or for its deviation 
from accreditation standards, the board shall withhold up to 
20 percent of the funds to which the district is entitled and 
shall give the district 90 days to cure the violation. If the 
violation is not cured within 90 days, the board shall 
withhold up to 25 percent of the funds to which the district 
is entitled until such time as the district cures the 
violation. At such time as the district cures the violation, 
the board sha 11 release the withheld funds to the district. 
Where the district has more than one pending violation, the 
board may release a proportionate amount of any withheld funds 
for each violation that is cured. 
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(b) If the accreditation of a school in the district has 
been designated as on deficiency status as defined in section 
10.55.605(4), ARM, for the first time, the board shall 
withhold up to 25 percent of the funds to which the district 
is entitled and shall give the district 90 days to cure the 
violation. If the violation has not been cured within 90 
days, the board shall withhold up to 25 percent of the funds 
to which the district is entitled until the district cures the 
violation. At such time as the district cures the violation, 
the board shall release the withheld funds to the district. 
Where the district has more than one pending violation, the 
board may release a proportionate amount of any withheld funds 
for each violation that is cured. 

!c) tf the accreditation of a school in the district has 
been designated as deficiency status as defined in section 
10.55.605(4), ARM, for the second consecutive year. the board 
shall withhold up to 50 percent of the funds to which the 
district is entitled and shall give the district 90 days to 
cure the violation. If the violation is not cured within 90 
days, the board shall withhold up to 50 percent of the funds 
to which the district is entitled until the district cures the 
violation. At such time as the district cures the violation, 
the board shall release the withheld funds to the district. 
Where the district has more than one pending violation, the 
board may release a proportionate amount of any withheld funds 
for each violation which is cured. 

(d) If the accreditation of a school in the district has 
been designated as deficiency status as defined in section 
10.55.605(4), ARM, for the third consecutive year, the board 
shall withhold up to 100 percent of the funds to which the 
district is entitled until the district cures the violation 
and shall give the district 90 days to cure the violation. If 
the violation is not cured within 90 days, the board shall 
withhold up to 100 percent of the funds to which the district 
is entitled until the district cures the violation. At such 
time as the district cures the violation. the board shall 
release the withheld funds to the district. Where the 
district has more than one pending violation, the board may 
release a proportionate amount of any withheld funds for each 
violation which is cured. 

(e) If the school has a deviation from accreditation 
standards which is so significant that there exists an 
imminent peril to public welfare. the board shall withhold up 
to 100 percent of the funds to which the district is entitled 
until the district cures the violation. At such time as the 
district cures the violation, the board shall release any 
withheld funds to the district. 

AUTH: Sec. 20-2-114, 20-2-121, 20-9-344, 20-9-346, MCA 
IMP: Sec. 20-9-344, 20-9-246, MCA. 

RULE II NOTICE AND OPPORTUNITY FOR HEARING UPON 
DETERMINATION THAT DISTRICT HAS FAILED TO SUBMIT REPORTS OR 
BUDGETS (!) On the basis of a preliminary notification that 
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a district has failed to submit required reports or budgets. 
the board of public education shall determine whether or not a 
substantial reason exists to order the superintendent of 
public instruction to withhold distribution of state 
equalization aid or to order the county superintendent to 
withhold county equalization money from a district. 

(a) If the board determines that no substantial reason 
exists to withhold funds, the matter is ended. 

(b) If the board determines that there is substantial 
reason to withhold funds, the board shall provide notice by 
certified mail of the pending action to the district. Such 
notice shall include: 

( i l a statement of the time. place and nature of the 
hearing: 

tiil a statement of the legal authority and jurisdiction 
under which the hearing is to be held: 

liiil a reference to the particular sections of the 
statutes and the rules involved: 

(ivl a statement of the matters asserted: 
(vl a designation of who will hear the allegation: 
(vi l a provision advising parties of their right to be 

represented by counsel at the hearing. 
(c) The notice shall advise the district that it has the 

right to contest the proposed action of the board, and that it 
may do so by appearing at the hearing either through a 
representativ• of the school district or through counsel or by 
requesting the board to consider the matter on the basis of 
the available information without an appearance by a 
representative of the district. 

(d) The board shall enclose with the notice an election 
form on which the district shall be asked to indicate whether 
it intends to appear at the hearing and contest the board's 
proposed action, contest the board's proposed action without 
appearing at the hearing, or accept the proposed withholding 
of funds without contesting it. The notice shall require the 
district to return the election form within twenty (201 days 
of the date on which the notice was mailed, and shall inform 
the district that failure to return the form in a timely 
manner will result in the withholding of funds by default. 

(e) If the district does not return the completed 
election form within twenty ( 20) days or elects to accept the 
proposed withholding of funds without contesting it, the board 
shall order the equalization funds withheld at its next 
meeting. 

(fl If the district elects to contest the proposed 
withholding of funds and complies with subsection t ll ( d l of 
this rule, the board shall conduct a hearing. 

AUTH: Sec. 20-2-114, 20-2-121, 20-9-344, 20-9-346 MCA 
IMP: Sec. 20-9-344, 20-9-246 MCA 

RULE III HEARING IN CONTESTED CASES (1) The board shall 
select one of the follow1ng methods for providing a hearing: 

(a) a hearinCI before the board of public education at a 
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special or regular meeting of the board: 
(b) a hearing before board member(s) who will report to 

the board proposed findings of fact, proposed conclusions of 
law and a proposed order: or 

(c) a hearing before a hearing examiner appointed by the 
board of public education who will report to the board 
proposed findings of fact, proposed conclusions of law and a 
proposed order. 

(2) At the time and place set in the notice to the 
district, the chairperson of the board of public education or 
designated board member(s) or an appointed hearing examiner 
shall conduct the hearing in accordance with rules 9 through 
21 of the attorney general's model rules for hearing contested 
cases, as found in the Administrative Rules of Montana. 

AUTH: Sec. 20-2-114, 20-2-121, 20-9-344, 20-9-346 MCA 
IMP: Sec. 20-9-344, 20-9-246 MCA 

RULE IV AFTER HEARING BY MEMBER OF BOARD/HEARING 
EXAMINER/BOARD OF PUBLIC EDUCATION ! ll After head ng by EFie 
board of public education, the board adopts findings of fact, 
conclusions of law and an order either withholding 
equali~ation funds or permitting the disbursement of 
equalization funds to the district. The board shall enter its 
decision on its minutes and shall serve a copy by certified 
mail on the party adversely affected and on any other involved 
party. 

AOTH: Sec. 20-2-114, 20-2-121, 20-9-344, 20-9-346 MCA 
IMP: Sec. 20-9-344, 20-9-246 MCA. 

4. The board is proposing the amendment of ARN 10.67.101 
and the proposed adoption of the new rules to comply with the 
mandates of HB 28 regarding state equali~ation aid 
distribution of school funds. 

5. Interested persons may present their data, views or 
arguments either orally or in writing to Alan Nicholson, 
Chairperson of the Board of Public Education, 33 south Last 
Chance Gulch, Helena, Montana 59620, no later than May 7, 1990. 

6. Alan Nicholson, Chairperson, and Claudette Morton, 
Executive Secretary to the Board of Public Education, 33 south 
Last Chance Gulch, Helena, Montana, have been designated to 
preside over and conduct the hearings. 

BY: ~A~Jtd!J :Jrfa!;;;u 
I 

certified to the secretary of State April 2, 1990, 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the ) 
amendment of Request ) 
To Suspend Or Revoke ) 
A Teacher Or Special-) 
ist Certificate: Pre-) 
liminary Action ) 

NOTICE OF PUBLIC HEARING ON PROPOSED 
AMENDMENT OF ARM 10.57.601, REQUEST TO 
SUSPEND OR REVOKE A TEACHER OR 
SPECIALIST CERTIFICATE: PRELIMINARY 
ACTION 

TO: All Interested Persons 

1. On May 7, 1990, at 1:00 P.M., or as soon thereafter 
as it may be heard. a public hearing will be held in the Large 
conference Room, Lewis and Clark County Public Library, 120 
South Last Chance Gulch, Helena, Montana, in the matter of the 
proposed amendment of ARM 10.57.601, Request To Suspend Or 
Revoke A Teacher Or Specialist Certificate: Preliminary Action. 

2. The rule as proposed to be amended provides as 
follows: 

10.57.601 REQUEST TO SUSPEND OR REVOKE A TEACHER OR 
SPECIALIST CERTIFICATE: PRELIMINARY ACTION ( 1) through ( 3) 

of the 

or 
by 

and material 
undue hardship in 

speciallst, or 

and material 
or administrator 

eopar 1ze ents or school 
personne : 

liiil whether and material 
non-performance of the teacher, speciallst, or administrator 
has significantly impaired the school's ab1l1ty to fulf1ll its 
responsibilities to its students: 
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(iv) whether the substantial and material 
non-yerformance threatened the accreditation of the school; 

v) whether the board of trustees has taken 
disci linar action. includin but not limited to dischar e of 
the teacher, spec a 1st, or n1strator. the 
non-performance: 

(vi) wliether the board of trustees has taken legal 
action, including but not limited to a breach of contract 
action against the teacher, specialist, or administrator. 

lei The board of public education shall suspend or revoke 
the -reacher's, specialist's or administrator's certificate 
only after it f1nds that: 

(ll the substantial and material non-performance of the 
s ec1alist. or admin1strator caused harm to the 

o a c1vll breach of contract act1on or t roug 1scipl1nar~ 
proceedings; or 

( i il the substantial and rna teri al non-performance of the 
teacher, s eciaiist, or administrator direct! demonstrates 
1S or her un 1 tness to teac or unfitness to act as an 

administrator. 
(d) Tlie burden shall be on the board of trustees to prove 

by a-preponderance of the evidence any of the factors set 
forth 1n (2) above which are pertinent to a particular case. 

(e) 'Good cause• is an affirmative defense and the 
teacher, specialist, or administrator has the burden to prove 
by a preponderance of the evidence that the substantial and 
material non-performance was based upon good cause. A 
substantial and material non-performance based solely on the 
opportunity for the teacher, s ecialist or administrator to 
make a higher salary sha not const1tute qood cause.• 

(f) The board of public education shall act on any 
re uest for suspension or revocation of a teacher's, 
spec a 1st s, or a m1n1stra or s cert1 1cate 1n an expe 1ent 
manner. If a determination is made that there has been a 
substantial and mater1al non-performance of the employment 
contract wh1ch establ1shes ade uate grounds for suspens1on or 
revocat1on of a certi 1cate, the board shall impose that 
penaltl effective immed1ately. 

+4 (S) remains the same. 
AUTH-: -Sec. 20-4-102 MCA 
IMP: Sec. 20-4-110 MCA 
3. The board is proposing this amendment to clarify the 

definition of •substantial and material non-performance of the 
employment contract• and to set guidelines to establish a 
process for recommending suspension of the teaching 
certificate where substantial and material non- performance of 
the employment contract is proven. 

4. Interested persons may present their data, views or 
arguments either orally or in writing to Alan Nicholson, 
Chairperson of the Board of Public Education, 33 South Last 
Chance Gulch, Helena, Montana 59620, no later than May 7, 1990. 
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5. Alan Nicholson, Chairperson, and Claudette Morton, 
Executive secretary to the Board of Public Education, 33 south 
Last Chance Gulch, Helena, Montana, have been designated to 
preside over and conduct the hearings. 

B'l: 

,..., , J' I , ,i 11 l 
~ ,.,u .a.a1 ; · 't!d'~ I! 14 a r<._~./ 

LAN NICHOLSON, CHAIRPERSON 
BOARD OF PUB~IC EDUCATION 

Certified to the Secretary of State April 2, 1990. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
proposed repeal of Rule 
11.5.605 pertaining to 
access to department records 

TO: All Interested Persons 

NOTICE OF PROPOSED REPEAL 
OF RULE 11.5.605 
PERTAINING TO ACCESS TO 
DEPARTMENT RECORDS. NO 
PUBLIC HEARING 
CONTEMPLATED 

1. on May 12, 1990, the Department of Family Services 
proposes to repeal Rule 11.5. 605 which pertains to access to 
department records. 

2. The rule as proposed to be repealed is on page 11-223 
of the Administrative Rules of Montana. 

AUTH: Sec. 41-3-208 MeA. 
IMP: Sec. 41-3-205 MCA. 

3. Rationale: Section 41-3-205, MeA, provides that case 
records regarding child abuse and neglect are confidential and 
may be disseminated only to specific professional people. The 
intent of this statute is to provide information to individuals 
who have a need to know the information for treatment purposes. 
The department proposes to repeal this rule that impacts that 
statute because the rule unnecessarily restricts the release of 
any report or evaluation created by someone outside the 
department, regardless of who the information is being released 
to, or for what purpose the information is being released. The 
statute adequately addresses the confidentiality issue regarding 
child abuse and neglect records. The department will make any 
other necessary restrictions or limitations regarding the 
dissemination of records in department policy. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to the 
Office of Legal Affairs, Department of Family Services, 48 North 
Last chance Gulch, P.O. Box 8005, Helena, Montana 59604, no 
later than May 10, 1990. 

5. If a person who is directly affected by the proposed 
repeal wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a public hearing and submit this request, along with any 
written comments he has, to the Office of Legal Affairs, 
Department of Family Services, P.O. Box 8005, Helena, Montana 
59604, no later than May 10, 1990. 

6. If the agency receives requests for a public hearing 
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on the proposed repeal from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. 

Director, Department of Family Services 

Certified to the Secretary of state /~r4.-.,__,;_/ :).. , 1990. 
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BEFORE THE DEPARTMENT OF INSTITUTIO~S 
OF THE STATE OF MONTANA 

In the matter of the pro­
posed amendment of Rule 
20.7.1101 which sets forth 
conditions on probation or 
parole. 

NOTICE OF PROPOSED AMENDMENT 
OF Rule 20.7.1101, Conditions 
on Probation or Parole 

No Public Hearing Contemplated 

TO: ALL INTERESTED PERSONS 

1. On June 14, 1990, the Department of Institutions 
proposes to amend rule 20.7.1101 which sets forth conditions 
on probation or parole. 

2. The rule as proposed to be amended provides as 
follows: 

20.7.1101 CONDITIONS ON PROBATION OR PAROLE Ht 
Release ... --"l'he-~~-i-8-"'tii-ree1!e<!r-hen-tJran~ed 
his-~~~~r¥~~r-~e-~~~~-fti.-s-a~~reved 
~retJram-~-shall-~-~-h~s-~~-~re~a~ienf~arele 
e££ieer-er-ether-desitJnated-~ersen ... 

(2) and (31 remain the same but will be renumbered. 
1llt4t Employment and/or program. The probationer/ 

parolee shall seek and maintain employment or maintain a 
program approved by the board of pardons and the 
supervising officer ~:~rel:tatien-'!tftd-~~~. He shall 
not change such employment or program without first 
obtaining wri~~en permission from his supervising officer. 

(5) Remains the same but will be renumbered. 
t6t -Jntexieants ... ---~-~~-~ime-~~-~~-~~ee~-en 

s~pervisien,--~--pP&I:ta~~nerfpa~~--wi~~--~--in£ermed 
whe~her--er--nee--he--may--~e--allewed--~e--driftk--aleehelie 
~everages-~-whe~ner-~-ill-~~~~-~e-~-any 
plaee-thae-s~eh-i~ems-are-ehie!ly-£er-sale ... 

tH -Nareedes ... ---.JPneo-~lperol-ee -"Sftl!l.~~--l'let 
~se,--PH~ehase,--~--~r-~~~--er--adminiseer--any 
nareeeie-d~tttJ-~~~~~~-preseri-~-~y-a 
~nysieian ... --Tne-~re~atienerfparelee-shall-s~it-~e-naree~ie 
er-d~ttg-~eet:i~-Mt-111&?" -be- -requ-.i:red- -br ~ -di-sel:'e'Hert -e£-ni!J 
sa~ervising-e££ieer ... 

12lf8t Weapons. The probationer/parolee shall not own, 
possess or be in control of any firearm.._ including black 
powder, or deadly weapon as so defined by state or federal 
statute. Ftlr ener,-~~ -f'ederlrio -Guft- -Een!erel--Aet-of-~~ -H-8-
y.,.s.,.-~.--App .. --&-'l:i!9i!--{-i-H-e+-l--preM:bits--any--penen--wbo--!:s 
~nder-i~~~-whe-~~-eenvieeed-o£-~-f&~-~e 
pessess-~--een:y--a-1!~-whiie-~--:in--a!l'y-"'!te't:--er 
spereing-aeeivi~ies-s~eh-as-h~l'lting.,. 
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l§lt9t Financial. The probationer/parolee shall always 
consult with his supervising officer and shall obtain 
permission before !eift!-ift~e-ae~~,-engaging in a business, 
purchasing real or personal property, or purchasing an 
automobile. 

t'l:at -Harhal-~..----'Phe-~-onerf'PM'Oi-ee--snaH 
in£erm-fli~~~~-e££ieer-~~~-afty-~-~-nis 
mari~!!'l:-s~a~l:ls.-

illHH search 11. of person or property. The 
probationer/parolee while on probation or parole if so 
ordered by the sentencing court, shall submit to a search of 
his person, automobile, or place of residence by a probation 
or parole officer, at any time of the day or night 7 -wi~h-~ 
without a warrant upon reasonable cause as may be 
ascertained by a probation/parole officer. 

t'l:~t -Res~i~l:l~ieft.------~--~~~~~~~-~--~e 
req~:~irea-k~~-res~i~l:l~ien-~~~-amel:ln~-~~-~Y 
the-sen~enein,-ee~:~r~~ 

(13) remains the same, but will be renumbered. 

AUTH: Section 46-23-1011, MCA 
Section 53-1-203, MCA 

IMP: Section 46-23-1021, MCA 

3. The changes are actually a rearrangement of the 
conditions of supervision. Up to ~h~s point, all rules 
applied to everyone under superv1s1on, often for no 
justifiable reason. The changes will continue some standard 
conditions, but fewer of them. Some of the former standard 
conditions will become "special" conditions to be imposed by 
the discretion of the district courts or the Board of 
Pardons. 

4. Interested parties may submit their data, views, 
or argUl!lents concerning the proposed amendments in writing 
to the Legal Unit, Department of Institutions, 1539 11th 
Avenue, Helena, Montana 59620, no later than May 14, 1990. 

5. If a person who is directly affected by the 
proposed amendments wishes to exPress his data, views, and 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit this request 
along with any written comments he has to the Legal Unit, 
Department of Institutions, 1539 11th Avenue, Helena, 
Montana 59620, no later than May 14, 1990. 

6. If the Department receives requests for a public 
hearing on the proposed amendment from either 10% or 25, 
whichever is less, of the persons who are directly affected 
by the proposed amendment; from the Administrative Code 
Commit tee of the legislature, from a governmental 
subdivision or agency; or from an association having not 
less than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing 
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will be published in the Montana Administrative Register. 
Ten percent of those persons directly affected bas been 
determined to be 121 persons based on 1,100 inmates at 
Montana State Prison, 52 inmates at Womens Correctional 
Center and 54 inmates at Swan River Forest Camp. 

Certified to the Secretary of State 
April~, 1990. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed 
Amendment of Rule 38.5.2202 
and Adoption of a New Rule 
Regarding Investigation and 
Reports of Accidents 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT 
AND ADOPTION OF RULES 
REGARDING FEDERAL PIPELINE 
SAFETY REGULATIONS INCLUDING 
DRUG-TESTING REQUIREMENTS 

The Notice of Proposed agency action published in the Mon­
tana Administrative Register on February 8, 1990 at page 275 
is amended as follows because two organizations have requested 
a public hearing: 

1. On May 31, 1990 at 9:00 a.m. a public hearing will 
be held in the Montana Department of Highways Auditorium, 2701 
Prospect Avenue, Helena, Montana, to consider the proposed 
amendment of Rule 38,5.2202 incorporating by reference the 
amendments to the Federal Pipeline Safety Regulations, a new 
Federal regulation requiring drug-testing of certain pipeline 
employees, and a proposed rule regarding the investigation and 
reports of intrastate pipeline accidents. 

2. The text of the proposed rules may be found in the 
Notice of Proposed Rulemaking previously published in the MAR 
1990 Issue No. 3, at page 275 (MAR NOTICE NO. 38-2-89), and Ti­
tle 49 Code of Federal Regulations, Parts 191, 192 and 199. 
They may also be reviewed at the PUblic Service Commission of­
fices, 2701 Prospect Avenue, Helena, Montana. 

3. The issues to be considered at the hearing may in­
clude the following: 

a. Would any proposed rule violate Article II, Sec. 10 
(privacy clause) of the Montana Constitution? 

b. Would any proposed rule violate S 39-2-304 of the 
Montana Code Annotated? 

c. Would any proposed rule violate any other constitu­
tional or statutory provision of Montana law? 

d. Would Federal law pre-empt state law in this area, 
with respect to issues a through c above? 

e. Would failure of the state to adopt these rules re­
sult in the loss of federal funds for state enforcement of the 
Natural Gas Pipeline Safety Act, in whole or in part? 

f. Does the Public Service Commission have the authori­
ty and jurisdiction to adopt the proposed rules? 

g. Are the u.s. Department of Transportation's regula­
tions which are proposed for adoption by reference (49 C.F.R. 
Parts 191, 192 and 199) beyond the scope or authority of Arti­
cle I, S 8 and Article II, SS 2 and 3 of the u.s. Constitution. 

h. As a matter of public policy, is the adoption of the 
proposed rules in the best interest of the citizens of Mon­
tana? 
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Other issues may also be raised by the presiding officer 
or the parties participating at the hearing. 

4. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. Writ­
ten data, views or arguments may also be submitted to Ivan C. 
Evilsizer, 2701 Prospect Avenue, Helena, Montana 59620-2601 no 
later than May 20, 1990. 

5. A hearing officer will be designated to preside over 
and conduct the hearing. 

6. The authority of the agency to make the proposed 
rules is based on S 69-3-207(4), MCA, and the rule implements 
§ 69-3-207, MCA. 

CERTIFIED TO THE SECRETARY OF STATE APRIL 2, 1990. 

Reviewed By 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND- ) 
MENT of ARM 42.20.438 relat-) 
ing to the Sales Assessment ) 
Ratio Study. ) 

NOTICE OF PROPOSED AMENDMENT 
of ARM 42.20.438 relating to 
the Sales Assessment Ratio 
Study. 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On May 31, 1990, the Department of Revenue proposes to 

amend ARM 42.20.438 relating to the designated areas for 
residential property for the sales assessment ratio study. 

2. The rule as proposed to be amended provides as follows: 

42.20.438 DESIGNATED AREAS -RESIDENTIAL (1) through (4) 
remain the same. 

(5) Area 2.3: 
(a) Great Falls South - Area Legal Description. 
(i) Township 20 North, Range 3 East. 
(A) All of sections 13T and 24T-8ft~-i5. 
(B) That portion of sectr.Ons 14 and 23 lying east of the 

Missouri River. 
(ii) Township 20 North, Range 4 East. 
(A) All'of sections 16, 17, lBT and 19 aft~-39, 
(b) Great Falls South -Area General Description. 
( i) Beginning at lOth Avenue South and 52nd Street then 

south to southeast corner of section 16, then west to 26th 
Street and 24th Avenue South, then south to southeast corner of 
Sect ion 30, then west to southwest corner of sect ion 25, then 
north to northwest corner of section 25, then west to east bank 
of the Missouri River, then north along the Missouri River to 
lOth Avenue South, then east along lOth Avenue South to the 
point of beginning. 

(6) through (47) remain the same. 
3. The authority of the Department to amend this rule is 

found at 15-1-201, MCA and implements 15-7-111, MCA. 
4. Amendments to ARM 42.20, 438 are proposed to remove 

sections 25 and 30 from Area 2.3, Great Falls South and include 
them in Area 2.0 which is the remainder of the county not 
designated elsewhere in the rule. 

5. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than May 11, 1990. 
6. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
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orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than May 11, 1990. 

7. If the agency receives requests for a public hearing on 
the proposed amendments from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

i_ ;\._:.:;~~<--'' (-fJV'.(//.'~­

DENlS ADAMS, Director 
Department of Revenue 

Certified to Secretary of State April 2, 1990 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 
46.12.2003 pertaining to 
reimbursement for 
obstetrical services 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.12.2003 PERTAINING 
TO REIMBURSEMENT FOR 
OBSTETRICAL SERVICES 

1. On May 4, 1990, at 9:00, a public hearing will be held 
in the auditorium of the Social and Rehabilitation Services 
Building, 111 Sanders, Helena, Montana to consider the proposed 
amendment of Rule 46.12.2003 pertaining to reimbursement for 
obstetrical services. 

2. The rule as proposed to be amended provides as 
follows: 

46.12.2003 PHYSICIAN SERVICES. REIMBURSEMENT/GENERAL 
REQUIREMENTS AND MOQIFIERS (1) The department hereby 

adopts and incorporates by reference the procedure code report 
(PCR) as amended through J~ly 1, 1989 Match 1. 1990. The PCR 
is published by the Montana department of social and rehabilita­
tion services and lists medicaid-payable physician procedure 
codes and descriptions as delineated in the CPT4 andtor the 
Health Care Financing Administration's common procedure coding 
system (HCPCS), fees assigned to relevant procedures and 
effective dates of fees assigned. A copy of the PCR may be 
obtained from the EeoHe~ie AssistaHee Medicaid Division, 
Department of Social and Rehabilitation services, P.o. Box 4210, 
Helena, Montana 59604. 

Subsections (1) (a) through (4) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-113 and 53-6-101 MCA 

3. The proposed rule change will implement the fee 
increase authorized by the 1989 legislature for two obstetrical 
procedures. The fee increases were authorized to enhance the 
availability of obstetrical care services in rural Montana. 

ARM 46.12.2003 incorporates the Physicians Procedure Code 
Report (PCR), which describes and lists procedure codes for 
physician services reimbursable by Medicaid. The PRC is 
developed by the department from the Physicians' current 
Procedural Terminology, Fourth Edition (CPT4) and the Health 
care Financing Administration's procedure coding system (HCPCS). 
Revising the PCR and updating the incorporation by reference 
date will implement the legislative changes. 
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4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, Montana 59604-4210, no later 
than May 11, 1990. 

5. The Office'of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

6. The HCPCS code updates contained in the March 1, 1990 
PCR will be applied retroactively to March 1, 1990. The 
obstetrical procedure fee increases will be applied retro­
actively to April 1, 1990. 

Certified to the Secretary of State --~A~p~r~i~1~2 ______________ , 1990. 

7-4/12/90 MAR Notice No. 46-2-600 



-704-

BEFORE THE DEPARTMENT OF AGRICULTURE 

OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 4.12.1221, 
4.12.1224 through 4.12.1230 ) 
and the repeal of ARM 4.12.1202,) 
4.12.1222 and 4.12.1223 ) 

TO: All Interested Persons: 

CORRECTED NOTICE OF AN 
AMENDMENT AND REPEAL OF 
RULES PERTAINING TO 
ALFALFA LEAFCUTTING BEES 

1. On February 22, 1990 the Department of Agriculture 
filed a notice of amendment and repeal of the above-stated 
rules which was published in issue no. 4, at page 378. 

2. Subsection 1(e) "and sex ratio", in the original 
notice was not deleted and should have been. The amendment 
was shown as follows: 

"4.12.1224 OFFICIAL CERTIFICATION PROCEDURES AND FEES 
(1) (e) The certification fee shall provide laboratory 

services for the determination of pathogens, parasites, 
pe~~~-ef-~ predators, nest destroyers, and live 
larvae count;- _,_ and sex ratio . Additional laboratory 
services may be provided upon request based on appropriate 
fee schedules." 

3. The amendment of subsection 1(e) should have 
appeared as follows: 

"4.12.1224 OFFICIAL CERTIFICATION PROCEDURES AND FEES 
(1) (e) The certification fee shall provide laboratory 

services for the determination of pathogens, parasites, 
pe~~e-ef-~ predators, nest destroyers, and live 
larvae count;- _,_ ltM-~e-1<:-~...,. Additional laboratory 
services may be provided upon request based on ap~J!.t.g 
fee schedules." 

4. The reason for the deletion was stated in the 
original notice. Replacement pages are being submitted to 
the Secretary of State for the March 31, 1990 deadline. 

Gil Sorg, Chairman 
Alfalfa Leafcutting Bee Committee 

oran Roy Bjorn on Administrator 
Plant Industry Division 

Certified to the Secretary of State March 29, 1990 

Montana Administrative Register 7-~/12/90 



-705-

BEFORE THE BOARD OF MILK CONTROL 
OF THE STATE OF MONTANA 

In the matter of amendment 
of quota rules and the 
adoption of pooling rules as 
a method of payment of milk 
producer prices 

NOTICE OF AMENDMENT OF RULES 
8.86.501 THROUGH 8.86,506 
QUOTA RULF;S 

AND THE ADOPTION OF RULES 
8.86.511 THROUGH 8.86,515 
POOLING RULES 

DOCKET t98-89 

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT 
(SECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED 
PERSONS: 

1. On December 21, 1989, the Montana Board of Milk 
Control published notice of proposed amendment of rules 
8.86.501, 8.86.~02, 8.86.503, 8.86,504, 8.86.505 and 8.86.506; 
and adoption of rules 8.86,511, 8.86,512, 8.86.513, 8.86.514, 
and 8.86.515 as a method of payment of milk producer prices. 
Not~ce was published at page 2109 of the 1989 Montana Admin­
lst.rative Register, issue no. 24, as MAR Notice No. 8-86-36. 

2. A hearing was held January 30, 1990, at 11:00 a.m., 
at the SRS auditorium, 111 N. Sanders Avenue, Helena, Montana. 
Nineteen persons appeared at the hearing to offer data, views 
and arguments on the proposed amendments and on the proposed 
new rules. Sixteen people spoke in favor of the proposed 
amendments and new rules. Two people spoke in opposition and 
one other person participated. Two people speaking in favor of 
the proposed amendments offered an alternative to one of those 
amendments. 

3, After thoroughly considering all of the testimony, 
the board has adopted the proposal exactly as noticed except 
for the changes that were made as follows: (new matter 
underlined, deleted matter interlined! 

~~,86.501 QUOTA DEFINITIONS 
11)-(al remains the same. 
Cil is actively producing and selling milk to a 

Montana POOL plant at the time this plan becomes effective; or 
Iii~)-- is approved by the POOL plant and acquires quota 

pursuant to ARM-8T86T585+i+fd+ ADDITIONAL ASSIGNMENTS TO QUOTA 
MILK; or 

(iiil remains the same. 
Cbl-(cl remains the same. 
Cdl-(el remains as proposed. 
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(f)-(h) remains the same. 

AUTH: 81-23-302, MCA IMP: fll-23-302, MCll 

"8.86.502 INITIAL DETERMINATION AND/OR LOSS OF QUOTA 
UJ MEADOW GOLD AND BLACK HILLS PRODUCERS SHALL RETAIN 

THEIR QUOTA EXISTING AT THE TIME OF THE ADOPTION OF THESE 
REGULATIONS. ALL OTHER INITIAL ___ RIJQ!.i'! FOR ELIGIJ!LE PRODUCERS 
WILL BE DETERMINED AS SET FORTH IN SUBPARAGRAPHS 12) AND 13) 
BELOW, - ----- ----- -

---+H-12) Each eligible producer's initial quota, El(_~f:PTFOR 
MEADOW GOLD AND BLACK HILLS PRODUCE~ will be based upon his 
highest total production £~em for the one-year period 
immediately preceding the effective date of this plan, divided 
by 365. The quota for eligible producers who are participating 
in the quota plan for Meadow Gold and Black Hills producers 
contained in ARM 8.86.501 through 8.86.506 on the effective 
date of this plan shall be the quota i~-e££ee~ computed for 
those producers as of that date. 

+i!+I]J On or before the 20th day after the effective date 
of this plan, the administrator shall compute a quota 
assignable to each eligible producer. The figure computed 
shall be rounded to the nearest whole number and assigned to 
each eligible producer as quota. 

fa+ in-~he-eane-ef-Blaek-H~lla-M~lk-~red~eera;-~he-abeve 
eale~la~~eaa-w~ll-beeeme-~he~r-h~ghea~-op~~en-fer-eale~la~~~g 
~he~r-~n~~~al-da~ly-average-q~e~a~--~he-Blaek-Hilla-~e~al-q~e~a 
~e-be-aaa~gned-w~ll-be-~he-B~ll~nga-Meadew-6old-pla~t-to~al 
da~iy-average-qtteta-d~v~ded-by-~;~,-M~ntta-the-B~ll~nga-Meadow 
Seid-daily-average-q~e~a~--Eaeh-prod~eer~a-daily-average-qtteta 
w~li-then-be-deterMined-by-m~l~~plying-the-abeve-reattit-by-~he 
pereen~age-that-rea~l~-~a-ef-the-h~gheat-eptien-qHalifying-fer 

qttet:a~-

UU EACH PRODUCER'S QUOTA FOR EACH POOL PLANT, EXCEPT 
MEADOW GOLD AND BLACK HILLS PRODUCERS, SHALL BE BASED ON HIS 
TOTAL PRODUCTION HISTORY FOR THE ONE YEAR PERIOD IMMEDIATELY 
PRECEDING THE EFFECTIVE DATE OF THIS PLAN, EXCEPT THAT .THE-·­
AMOUNT OF CLASS Ill BUILT INTO EACH .. PROOUCER's2uoTA ~-n;r::~E 
LIMITED TO A MAXIMUM PERCENTAGE OF CLASS III THAT EXISTS IN THE 
MEADOW GOLD PLANTS FOR THE oNE<"TlYE~rQ[)1MMEIJiATELY- -
PRECEDING THE EFFECTIVE DATE OF THIS PLAN. ALL POOL--PLANTS 
WITH A LOWER CLASS III PERCENTAGE THAN MEADOW GOLo'swiLL-­
RECEIVE QUOTA FOR ALL THEIR PRODUCTION POUNDS. ALL PQQ4-PLANT~ 
WITH A HIGHER PERCENTAGE OF CLASS III POUNDS THAN MEADOW GOLD 
SHALL ALLOW THEIR PRODUCERS TO RECEIVE QUOT~_f9__!!__THEIR --·­
PRODUCTION UP TO THE SAME PERCENTAGE CLASS Ill AS MEADOW GOLD. 

H~·w The administrator wiT! promptly notify each______ -
elig1ble producer in writing of his computed quota, enter such 
information on the official records of the milk control bureau 
and thereafter continue to maintain a current and up-to-dat~ 
record of each eligible producer's quota pounds whether thP 
quota was received pursuant to paragraph 1 and 2 hereof or 
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another paragraph hereof or through transfer. The Hen~ana POOL 
plant will be notified of the production history and quota 
assignment for each eligible producer. Upon request of such 
notice, each Montana POOL plant shall promptly post in a 
conspicuous place in its facility a list showing each eligible 
producer's quota. 

+4t~_!'!) In computing initial quota, an eligible producer 
who has acquired a previous producer's production history 
through bona fide sale or transfer will receive such production 
h1story as credit. 

+5ttlJ No such assignment shall be made to any eligible 
producer who elects within twenty-one (21) days after receiving 
notice pursuant to paragraph ~ ~ hereof to refuse quota 
asgignment. 

+6+~J An eligible producer who discontinues the delivery 
of milk must forfeit his entire quota effective at the end of 
the sixty-first (61stl day after his last delivery unless such 
quota is transferred prior to that time." 

AUTII: 81-23-302, MCA IMP: 81-23-302, MCA 

"8,86.503 ADDITIONAL ASSIGNMENT TO QUOTA MILK (1) A 
producer who does not hold quota and has not transferred quota 
to another person during the preceding year but now has been 
accepted by a Montana fOOL plant as a producer shall have a 
portion of his marketing of milk assigned to quota milk each 
month in accordance with the following schedule of percentages 
for the rPsprctive months of the year is an eligible producer. 

MONTHS 
April-through August 
All other months 

AUTH: 81-23-302, MCA 

PERCENTAGE TO BE 
ASSIGNED TO QUOTA MILK 

20\ 
35% 

IMP: 81-23-302, MCA 

~ f!, 86~~ 0!__1'_l!ANSF~!!_Qf__2_Q_Q'I'I\ 
(1)-(a) remains the same. 
(b) The produc.-.r commi tteo>, the Mentana I'QQl• plant Iii, 

and the ddministrator must be notified in writing by the 
proposed quota transferor at least ten (10) days prior to the 
first day of the month during which the transfer is 
contemplated. Such notice must include the name of the 
prospective transferee, the effective date of the proposed 
transfer. and the amount of quota to be transferred. 

(c)-(d) remains the same. 
(e) A quota transfer may be made only to an eligible 

producer, or one who has been accepted by a Me~~8na POOL plant 
as a producer, not later than the last day of the month during 
wh1~h the transfer is contemplated. 

(fl-(i) remains the same," 

7-,1/12/'JO Mont~na Administrative Register 



-708-

AUTH: 81-23-302, MCA IMP: Si-23-302, MCA 

6.86.505 READJUSTMENT AND MISCELLANEOUS QUOTA RULES 
(1)-(a)(ivl remains the same. 
(b) No quota will be readjusted before January 1990. 

Provided that Hentana POOL plants have sufficient milk during 
September, October, November and December of 1989 and 1990, no 
quota will be readjusted before January 1991. 

(cl-(d) remains the same. 
(i) compute the total pounds of class I and class II 

milk of all Heneana POOL plants during the twelve l12l month 
period ending February 28 immediately preceding; 

(ii)-(f) remains the same.• 

AUTH: 61-23-302, MCA 

"8.86.506 PRODUCER COMMITTEE 
(ll remains the same. 

IMP: BI-23-302, MCA 

(2) The producer committee shall consist of e~ghe-+8~ ONE 
eligible producers~-FOR EACH TEN PERCENTAGE (10\) POINTS OF THE 
TOTAL POOL RAW MILK REPRESENTED BY EACH POOL PLANT WITH A 
MINIMUM OF AT LEAST ONE COMMITTEE REPRESENTATIVE PER POOL 
PLANT. 9ne-+~~-~red~eer-w~~~-be-se~eeeed-by-ehe-e~~g~ble 
~red~eers-s~~~~y~ng-eaeh-ef-ehe-seven-+1~-~lanea-~eeaeed-~n 
Hen~ana-and-a~~reved-by-~he-beard-ef-m~lk-een~ro~T--~he 
rema~n~ng-pred~eer-member-wi~l-be-se~eeeed-by-~he-seYen-~beYe 
des~gnaeed-~~e~~-ee~~e~ee-membersT 

(3) remains the same. 
(4) The producer committee will invite each POOL plant 

manager or hie designated representative to attend its 
meetings. Eaeh NO POOL PLANT manager or h~s designated 
representative will nee have a vote in any decision of the 
producer committee. 

(5) remains the same. 
(6l The producer committee members will serve terms of 

two (2l years each, but no~ more than two (2) consecutive 
terms. Vacancies on the committee will be filled in the same 
manner as the original appointment. Successors will complete 
the term of the original committee member. H~en-~he-~neepe~en 
ef-the-pian7-ene-member-frem-eaeh-~iant-wiii-serve-enly-a-one 
year-eerm~ EACH COMMITTEE MEMBER WILL BE SELECTED BY ALL 
ELIGIBLE POOL PRODUCER REPRESENTATIVES OF EACH POOLED PLANT. 

(7) Fi¥e-f5~ SEVEN (7) voting members of the producer 
committee shall constitute a quorum for the transaction of 
business. A majority vote shall be sufficient to make an 
official decision. 

(8)-(14) remains the same.• 

AUTH: 81-23-302, MCA IMP: 81-23-302, MCA 

4. After thoroughly considering all of the testimony and 
comments received, the board adopts the new rules as follows, 
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contingent upon passage of the referendum on these rules 
required by 81-23-30211411al, MCA. If the issues on the 
refere~dum pass, then rules will be effective June 1, 1990. 

"8,86.511 POOLING PLAN DEFINITIONS Ill the following 
definitions apply in ARM 8.86.511 unless the context otherwise 
requires: 

(a) "Pool area" includes all territory within the borders 
of the state of Montana. 

(b) "Pool plant" means any milk plant located within the 
pool area which is approved by the Montana department of 
livestock and licensed by the milk control bureau for the 
receipt and dispoaition of grade 'A' milk at which grade 'A' 
mtlk is received and/or processed during the month, 

(c) "Nonpool plant" means any milk processing, 
packaging, or receiving plant which is not a pool plant. 

ld) "Pool dairyman" means any dairy farmer, except a 
producer handler who produces milk. within the state of 
Montana, which is marketed to or through a pool handler. 

lei "Pool handler" mea~s any person who operates one or 
more pool plants, or an association of milk producers which is 
incorporated as a cooperative association and which has been 
approved by the m~lk control bureau for the marketing of milk 
produced by pool dairymen. 

lfl "Producer handler" means any person who operates a 
dairy farm, and produces milk on such farm, which milk is 
recetved and processed and/or packaged in a milk plant operated 
by such person, and disposed of to retail or wholesale outlets 
in the pool area during the month, provided that the producer 
handler receives no dairy products in fluid form during the 
month from another person, except for milk and/or fluid milk 
products of 2500 pounds, or five percent of the producer 
handler's class I milk dispositions, whichever is Jess. 

lgl "Pool milk" means all of the milk produced by pool 
dairymen, under licenses issued by the milk control bureau, 
which is received at pool plants or marketed to a nonpool 
plant by a pool handler, 

lhl "Nonpool milk" means any milk received or marketed 
by a pool handler, other than pool milk, 

Iii "Utilization value" means a sum of money computed for 
each pool handler with respect to the butterfat and skim milk 
contained in pool milk received from pool dairymen and disposed 
of or utilized during the month, such sum to be computed, using 
the class prices therefor and the classification thereof, as 
established pursuant to ARM 8.79.101, and subject to any 
interplant hauling, reclassification, or other charges or 
credits whlch are established under rules of the milk control 
bureau. 

ljl "Pool settlement reserve" means a reserve fund of 
money belonging to pool dairymen which the pool administrator 
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shall retain on a revolving basis for the purpose of receiving 
monies from or in paying monies to pool handlers, as provided 
in 81-23-302(14), MCA, 

(kl "Quota price" means the weighted average prtce for 
all quota milk testing 3.5% butterfat as computed for the month 
by the pool administrator in accordance with the procedures 
specified in ARM 8.86.513." 

AUTH: 81-23-302, MCA IMP: 81-23-302, MCA 

"8,86.512 REPORTS AND RECORDS (ll On or before the 
eighth business day after the end of each month, each pool 
handler shall report for such months, to the administrator with 
respect to the pool plant(s) operated by such handler, and/or 
for all pool milk marketed to nonpool plants, on forms provided 
by the administrator, the following: 

(a) the quantities and butterfat content of milk 
received or marketed from the farms of pool dairymen during the 
month, the location of the pool plant where the milk was first 
received, and the pounds thereof which qualified as quota milk; 

(b) the quantities and butterfat contents of milk and 
fluid milk products received from other pool plants during the 
month together with the classification of such products as 
agreed upon with the operator of the pool plant from which 
received, provided that if a classification is not agreed upon, 
such milk shall be assigned to class III, to the extent such 
use is available, and thereafter in sequence to class II and 
class I; 

(c) the quantities and butterfat content of any other 
receipts of nonpool milk, the pounds and butterfat and skim 
milk content of all other dairy products received during the 
month (except non-fluid milk products disposed of in the form 
in which received without further processing); 

(dl the quantities and butterfat and skim milk content 
of all inventories of milk and other dairy products on hand in 
the pool plant at the beginning of the month; 

(e) the quantities and butterfat and skim milk content 
of all milk and milk products disposed of from the pool plant 
during the month, and in the case of any such products 
transferred in fluid form to the pool plants of other pool 
handlers, the classification of such products as agreed upon 
with the operator of the other pool plants, provided that if no 
agreement is reached, a classification shall be assigned in 
accordance with paragraph (1)(al(iil hereof; 

(f) the quantities and butterfat and skim milk content 
of all milk and other dairy products utilized in the processing 
or manufacturing of dairy products in the pool plant during the 
month, together with the same information for the products 
produced; 

(g) the disposition made of any pool milk marketed by t.he 
pool handler during the month which was not received at his 
pool plant(s), and the utilization made of such milk; 
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Chi the quantities together with the butterfat and skim 
milk content of inventories of all milk and dairy products on 
hand in the pool plant at the end of the month. 

(2) Each producer handler shall report to the 
administrator complete information with respect to his receipt 
or purchase of milk and dairy products during the month, and 
the disposition of use thereof. Such report shall be made at 
the times and in such manner as may be required by the 
administrator, and the producer handler shall maintain records 
of his operations as required under the rules of the milk 
control bureau, and present them for audit by the pool 
administrator when so requested by him. 

(3) Each pool handler shall maintain complete recorda 
and accounts of all pool milk received or marketed, and all 
other milk and dairy products received at each of hi• pool 
plants, and the use or disposition of such milk and dairy 
products for each month together with payments received or made 
therefor, and shall retain records of the foregoing 
transactions and other records as required under the rules of 
the milk control bureau and present them for audit by the 
administrator as required by him." 

AUTH: 81-23-302, MCA IMP: 81-23-302, MCA 

"8.86.513 COMPUTATION OF PRICE FOR QOOTA MILK AND EXCESS 
MILK (1) On or before the 12th day of each month, or the 
first business day thereafter, the administrator shall compute 
a quota price and an excess price for the preceding month as 
follows: 

(al Combine into one figure the utilization values for 
all pool handlers for the month, as computed under ARM 8.86.301 
and 8.79.101 and add thereto one-half of the remaining balance 
in the pool settlement reserve, 

(b) Add or subtract a value computed by multiplying the 
weighted average value of butterfat in pool milk times the 
pounds by which the total butterfat in all pool milk is less, 
or more respectively, than the pounds obtained by multiplying 
the total pounds of pool milk by .035. 

(c) Subtract an amount arrived at by assigning the total 
quantity of excess milk to the classes of utilization in 
series, beginning with the total pool milk assigned to class 
III, and then as necessary to the remaining pool milk in 
sequence beginning with class II and then class I, and 
multiplying the quantities so assigned to classes by the 
appropriate class prices, combining the resulting values, and 
subtracting any hauling or other cost with respect to pool milk 
that was deducted in computing pool handlers obligations for 
such milk. The sum so arrived at shall be divided by the total 
pounds of excess milk and the resulting figure, rounded to the 
nearest whole cent, shall be the excess price for milk testing 
3.5\. 

(d) Subtract an amount of money equal to five-cents per 
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hundredweight of quota milk, and adjust this figure·downward 
(after making the computations under paragraph (2llel hereof) 
as necessary to offset the fractional balance reaulting from 
rounding their quota price. The amount ao computed shall be 
deposited into the pool settlement reserve. 

(e) Compute a quota price by dividing the remaining 
balance by the total hundredweight of quota milk for the month, 
and rounding the resultant price to the nearest whole cent. 

(f) Announce to all interested persons on or before the 
13th day of each month, or the first business day thereafter, 
the quota and excess prices for milk testing 3,5\ butterfat as 
computed pursuant to paragraphs (2)(cl and 12lle) hereof, and a 
butterfat differential for quota and excess milk as provided 
for producer milk under ARM 8,86.301 to adjust for differences 
in butterfat content of the milk." 

AUTH: 81-23-302, MCA IMP: 81-23-302, MCA 

"8.86,514 PROCEDURES FOR POOLING OF RETURNS FROM POOL 
MILK (1) As soon as possible after completing the computation 
of the quota and excess prices the administrator ahall: 

(a) compute the net pool obligation of each pool handler 
by subtracting from his utili~ation value the amount of money 
due pool dairymen from such pool handler, based on the quota 
and excess prices for milk as adjusted for the butterfat test 
thereof, and other charges as required or permitted under the 
rules of the milk control bureau; 

(b) on or before the 13th day of the month provide 
written notice to each pool handler of the price and butterfat 
differential for quota and excess milk for the preceding month, 
the pool handler's utili~ation value, and the minimum amount 
owed pool dairymen for pool milk received or marketed; 

(c) on or before the 13th day of the month, notify each 
pool handler of the amount if any by which his utilization 
value for the preceding month exceeds the amount due pool 
dairymen with respect to the pool handler's pool milk, based on 
the appropriate quota and excess pricea. The amount of such 
difference must then be paid by such pool handler to the 
administrator on or before the 15th day of the month, or the 
first business day thereafter, for deposit into the pool 
settlement reserve; 

(d) pay to each pool handler on or before the 14th day 
of the month or as soon as funds are available, any sum by 
which the pool handler's utilization value for the preceding 
month is less than the amount due those from whom he received 
pool milk during the preceding month, based on the quota and 
excess prices as adjusted for the butterfat content of such 
pool milk." 

AUTH: 81-23-302, MCA IMP: 81-23-302, MCA 
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w8,86.51S PAYMENTS TO POOL DAIRYMEN AND ADJDSTMENT OF 
ACCODNTS Ill Each pool dairyman must be paid twice each 
month by the appropriate pool handler(s) for the pool milk 
received or marketed from such pool dairyman during the month 
as follows: 

(a) A partial or advance payment approximately equal to 
the value of the pool milk marketed during the first two weeks 
of the month, less one-half of the approximate monthly 
deductions herein sanctioned, must be paid to the pool 
dairyman, or his authorized agent, not later than 30 days after 
the first day of each month. Such payment need not be 
accompanied by an itemized statement. 

lbl Payments must be made to each pool dairyman, or his 
authorized agent, not later than 15 days after the end of the 
month for the pool milk of such pool dairyman for such month. 
This payment must be at the appropriate quota and/or excess 
price as adjusted for butterfat content (the rate of such 
adjustment to be based on the weighted average value of 
butterfat in the different classes of utilization), and subject 
to deductions for partial payments under paragraph (4l(a) 
hereof, administrative assessments, hauling and other 
deductions authorized under ARM 8.79.101141, and it must be 
accompanied by a statement to each pool dairyman setting forth 
the information required in ARM 8.79.1011lll, 

(c) As soon as possible after each monthly computation of 
quota and excess prices is completed, the administrator must 
audit the books and records of each pool handler, and 
determine whether there have been proper accounting for and 
payment of the amount owed the administrator and/or individual 
pool dairyman, or cooperative associations from whom the pool 
handler has received pool milk. If errors are found in the 
accounting or payments of the pool handler, the administrator 
must notify him thereof promptly, and if there were 
underpayments by the pool handler, the additional amounts due 
must be paid within 10 days after notice thereof is given. 
Money paid to adjust for underpayments to the administrator 
must be deposited into the pool settlement reserve. In the 
case of overpayments by a pool handler to the administrator, 
the administrator must promptly remit the amount due to such 
pool handler.• 

AUTH: 81-23-302, MCA IMP: 81-23-302, MCA 

(51 Principle reasons for the adoption of the rules are 
as follows: 

A. An overwhelming number of witnesses supported the 
compromise pool and quota plan. 

B. Under the pool and quota plan participating producers 
acquire property rights which makes alternative markets more 
accessible to each of them. 

C. The plan will help maintain a market for producers in 
the event that any of their distributors go out-of-business. 
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D. An available outlet for milk enhance& the.economic 
attractiveness of a dairy farm. 

E. The pooling plan treats all producers fairly by 
assigning all of them the same blend price for their milk. 

F. The adoption of the pooling and quota plan will 
enhance stability in the marketplace by relieving marketing 
preesures on processors, thereby reducing pressure to get more 
market share through cannibalistic pricing and service tactics. 

G. The plan would give producers a franchise or 
property interest in the marketing system of milk. This 
interest carries with it a responsibility of producers to 
control their production, 

H. The plan enhancea the likelihood that large 
processors would be willing to acquire smaller proceasor 
plants. Conversely the plan increaaes the likelihood that a 
small proceasor could sell hie businees as an alternative to 
quitting busineas. 

I. A pool and quota plan encourages an even flow of milk 
and production of milk when it is most needed. 

(6) Principle reasons submitted against adoption of the 
proposed rules were as follows: 

A. The pooling issue has already been voted on and 
defeated in an earlier referendum. 

B. Evidence supporting a statewide pool was shallow and 
failed to provide any empirical support for a statewide milk 
pool other than conjecture. 

c. Competition between producers would be eliminated. 
This would destroy incentives to produce a quality product. 

D. Many producers will suffer a reduction in blend 
prices. Those price reductions will cause substantial losses 
of net income. 

E. The proposed statewide pool does not provide 
security. It just alters paychecks. If a processor goes 
broke, there is nothing in the rules that requires another 
processor to assume that processor's producers. 

F. Currently Meadow Gold and Equity Supply are managing 
their own milk supplies and taking care of their own production 
needs without affecting anyone else. other plants are free to 
implement their own plans without affecting anyone else. 

17l The principle reasons for rejecting the arguments 
againat the pool were as follows: 

A. The board rejects the contention that, because a 
pooling and quota plan had previously been defeated in a 
referendum, another plan should not be considered at a later 
date. The plan in this docket is aubstantially different from 
the defeated plan and considerable evidence and arguments have 
been offered to show that this plan might be approved in a 
referendum. 

B. The board rejecta the contention that the reasons 
given for adopting a statewide pool are shallow. As indicated 
above, the reasons are substantial. 
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c. The board rejects the suggestion that the plan will 
destroy competition among producers and does not feel it is a 
valid concern for the following reasons: 

1. The state sets standards for milk quality and milk 
must be rejected unless it meets those standards. 

2. Milk is commingled during on farm pick up and 
therefore is no more superior in quality than that of the next 
farm. 

3. Presently no distributor pays a premium for higher 
quality milk. 

D. The board rejects the contention that producers will 
suffer substantial losses if the plan is adopted. The board 
recognizes that some producers will receive a lower blend price 
for their milk but, as testimony demonstrated, the benefits 
overall to the industry will far outweigh any detrimental 
aspects. The board recognizes certain producers presently 
receive a higher blend price because they are not providing an 
adequate reserve supply. Taking that into consideration, their 
prospective losses are less substantial. The board is charged 
with considering the interests of all segments of the industry, 
as well as those of the public. Submitting the plan to a 
referendum of the industry will be the truest and most 
democratic method of measuring industry attitudes. 

E. The board rejects the contention that the pool and 
quota plan do hot provide security. There was substantial 
testimony that alternative markets for producers would be 
greatly enhanced if a statewide pool and quota plan were 
implemented. 

f. The board rejects the contention that milk supplies 
are better managed on an individual plant basis. The board was 
persuaded by testimony that milk supplies can be better 
managed on a statewide level than on an individual plant basis. 
Most milk marketed in this nation is marketed under some sort 
of pooling and quota plan. 

MONTANA BOARD Of MILK CONTROL 
MILTON J. OLSEN, Chairman 

Brooke, Director 
of Commerce 

Certified to the Secretary of State April 2, 1990, 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BOARD OF INVESTMENTS 

In the matter of the amendment 
of rules pertaining to the 
Montana Capital Company Act and 
investmP.nts by the Montana Board 
of Investments 

TO: All Interested Persons: 

NOTICE OF CORRECTION OF 
ARM 8.97.802 

1. on November 13, 1989, the Board of Investments 
published a notice of proposed amendment of the above-stated 
rule at page 1881, 1989 Montana Administrative Register, issue 
number 22. The adoption notice was published at page 503, 
1990 Montana Administrative Register, issue number 5. The 
adoption notice should have noted the amendments as shown 
below. Replacement pages have been submitted with the correct 
amendments and are dated March 31, 1990. 

"8.97.802 DEFINITIONS (})(a) through (bl will remain 
the same as proposed. 

(C) "affiliate• or "affiliated group" means: 
(i) any corporation that directly or indirectly owna, 

controls, or holds w~~h THE power to vote, S9%-er-mere-e~-~he 
eH~B~ans~ng-vet~ng-seeHr~~~es-ei-sHeh-ANY STOCK OF ANY OTHER 
apecified corporation, AS DEFINED IN SECTION 1563 OF TilE 
JNTF.RNAL REVENUE SERVIC~ CODE AND THF. RF.LATED REGULATIONS 
TllEREON; 

<iii any corporation 59%-er-mere-ei-whese-eH~stans~ng 
vel!~ng-seeHr~~~es-are WHO IS DIRECTJ·Y OR INDIRECTLY owned, 
controlled, or held with the power to vote s*reel!iy-er 
~nd~reetiy by ANY OTHER s11eh specified corporation AS DEFINEQ 
BY SECTION 1563 OF THE INTERNAL REVENUE SERVICE CODE AND TilE 
RF.LATED REGULATIONS THERF.ON; AND 

(iii) any corporation that is directly or indirectly 
under common control with such specified corporation, through 
~he ownership, control, or holding w*~h THE power to vote 
d~ree~ly-er-~ft~~reetly-ef-59\-er-mere-ei-sHeh-eerpera~~enLs 
and-sHeh-speeif*ed-eerpera~~ens-eH~standing-veting-seeHri~ies 
AS DEFINED IN SECTION 1563 OF THE INTERNAL REVENUE SERVICE 
CODE AND THE RELATED REGULATIONS THEREON, 

(d) through (21 will remain the same as proposed." 
Auth: Sec. 90-8-105, MCA; IMP, Sec. 90-8-101, 90-8-104, 

90-8-201, 90-8-202, MCA 

BOARD OF INVESTMENTS 
WARREN VAUGHAN, CHAIRMAN 

BY: ~R--L 
AN~, OEPUTY DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, April 2, lq9o. 
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BEFORE THE OFFICE OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the adoption) 
new rules I through XXVII and) 
amendment of rules 10.10.101-) 
10.10.209, 10.16.1314 ) 
regarding accounting ) 
practices and tuition ) 

) 
) 

NOTICE OF THE ADOPTION OF 
RULES 10.10.301-10.10.309, 
10.10.401-10.10.407, 10.10.501-
10.10.504; AMENDMENT OF RULES 
10.10.101-209 and 10.16.1314; 
REPEAL OF 10.10.203 and 
10.10.204 

TO: All Interested Persons: 

1. On February 22, 1990, the Office of Public Instruction 
published notice of proposed adoption and amendment of rules 
concerning accounting practices and tuition at page 330 of the 
1990 Montana Administrative Register, issue number 4. 

2. A public hearing was held on March 15, 1990. Comments 
were presented and the office responded. The hearing was tape 
recorded and the tapes are included in the file on this matter 
together with the report of the hearing officer. Three written 
comments were received. In addition, the Legislative Council 
commented prior to the hearing. The specific comments are 
discussed below in reference to each rule where amendments were 
suggested. 

3. Based upon the comments received, the rules are being 
adopted as proposed with those changes given below. 

B!.!t.E I C10.10.301l FORMULA FOR CALCULATING REGULAR 
EDUCATION TUITION RATES is adopted as proposed with addition 
of authority. 

AUTH: 20-9-102, MCA IMP: 20-5-305, 20-5-307, 20-5-
311, 20-5-312, MCA 

COMMENT: Legislative council suggested clarification of 
the rule authority and implementation. 

RESPONSE: Sections 20-5-305, 307, 311, 312, MCA, require 
tuition to be budgeted. In order to properly supervise the 
budgeting procedures as required by 20-9-102, rules for tuition 
calculation are necessary. 

10.10.101 VALID OBLIGATION CRITERIA FOR ENCUMBRANCES 
received no comments and is amended as proposed. 

AUTH: 20-9-102 and 20-9-201, MCA 
IMP: 20-9-102, 20-9-201 and 20-9-209, MCA 
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RULE II 110.10.3021 PAYMENT AND CLOSING OF PRIOR YEAR 
ACCRUED EXPENDITURES AND ENCUMBRANCES received no comments and 
is adopted as proposed. 

AUTH: 
IMP: 

20-9-102 and 20-9-201, MCA 
20-9-102, 20-9-201, 20-9-209, MCA 

10.10.202 MONTHLX TRANSFERS TO EOQAL WARRANTS ISSUED PLUS 
UNREMITTED PAYROLL LIABILITIES received no comments and is 
adopted as proposed. 

AUTH: 20-9-102, 20-9-201, 20-9-220, MCA 
IMP: 20-9-102, 20-9-201, 20-9-220, MCA 

1Q.10.20J REPORTS received no comments and is repealed as 
proposed. 

10.10.204 WARRANTS received no comments and is repealed as 
proposed. 

10.10.205 RECONCILIATION received no comments and is 
amended as proposed. 

AUTH: 20-9-102, 201 and 220, MCA 
IMP: ·20-9-102, 201 and 220, MCA 

10.10.206 INSUFFICIENT CASH AVAILABLE received no comments 
and is amended as proposed. 

AUTH: 20-9-102, 201 and 220, MCA 
IMP: 20-9-102, 201 and 220, MCA 

10. 10. 207 TRANSFERS-NONBUDGETEO FUNDS received no comments 
and is amended as proposed. 

AUTH: 20-9-102, 201 and 220, MCA 
IMP: 20-9-102, 201, 210 and 220, MCA 

10.10.208 VOIDED WARRANTS received no comments and is 
amended as proposed. 

AUTH: 20-9-102, 201, 220, MCA 
IMP: 20-9-102, 201 and 220, MCA 

10.10.209 INTEREST EARNED received no comments and is 
amended as proposed. 

AUTH: 
IMP: 

20-9-102, 201, and 220, MCA 
20-9-102, 201, and 220, MCA 

RULE Ill (10.10.303) COST ALLOCATIONS BETWEEN DISTRICTS is 
adopted as proposed. 

AUTH: 20-9-102 and 201 and 20-3-209, MCA 
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IMP: 20-9-102 and 201, MCA 

COMMENT: Comment was received by Legislative Council that 
there is unnecessary repeat of statutory language. 

RESPONSE: For many years schools have had no guidance 
concerning distribution of costs between districts. This rule 
gives clear direction to consistently distribute costs between 
districts while preserving local control. It also provides 
legislative guidance extant in separate chapters of the laws and 
consistency for GAAP implementation, and distinguishes (1) and 
(2) which are not in statute. 

RULE IY 110,10.304) STUPENT EXTRACURRICULAR ACTIVIT¥ FUNDS 
is adopted as proposed. 

AUTH: 20-9-102 and 201, MCA 
IMP: 20-9-102, 201 and 20-3-209, MCA 

COMMENT: Legislative Council questioned the authority for 
this rule. 

RESPONSE: According to GAAP, student extracurricular 
activity funds are a required part of each school district's 
financial reporting entity. This rule clarifies that the 
district may use a depository other than the county treasurer 
for such monies, but the financial activity must still be 
reported to the Office of Public Instruction. 

RULE V 
AUTH: 
IMP: 

EQUITY TRANSFERS BETWEEN FUNDS is not adopted. 
20-9-102 and 201, MCA 

20-9-102 and 201, MCA 

COMMENT: MASBO and MSBA suggested elimination of the 
language in (3) leaving the determination to transfer with the 
local board. Legislative council made comment that the rule is 
an unnecessary repeat of statutory language. 

RESPONSE: Rule not adopted it• response to conuuents. 

RULE VI (10.10.305) BUDGET AUTHORITY FOR CORRECTION OF 
PRIOR PERIOD EXPENDITURE ERRORS Section ( 1) is adopted as 
proposed. 

(2) As provided in section 20-9-208(1), MCA, a budget 
transfer ~ msy be made from other appropriation item(s) to 
provide budget authority for corrections of prior period 
expenditure errors which result in a net reduction to beginning 
fund balance. Prior period adiustment must be within the total 
budget limit imposed by 20-9-133. MCA. 

AUTH: 20-9-102 and 201, MCA 
IMP: 20-9-102 and 20-9-201, MCA 

COMMENT: 

7-l/12/90 

It was pointed out by the Legislative Council 
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that the statute reads "may". 

RESPONSE: The proposed amendment is adopted with 
clarifying language added. 

RULE VII (10.10.306) BANK ACCQUHTS OR OTHER DEPOSITORIES 
received no comments and is adopted as proposed. 

AUTH: 20-9-102 and 201, MCA 
IMP: 20-9-212 and 504, MCA 

RULE VIII (10.10.307) REPLACEMENT WARRANTS received no 
comments and is adopted as proposed. 

AUTH: 20-9-102 and 201, MCA 
IMP: 20-9-102 and 201, MCA 

RULE IX (10.10.308) COUNTY INVESTMENT Of SCHOOL QISTRICT 
FUNDS-PENALTY received no comments and is adopted as proposed. 

AUTH: 20-9-102, MCA IMP: 20-9-213, MCA 

RULE X /10.10.309) DISTRIBUTION OF COUNTY WIDE RETIREMENT 
FUNDS received no comments and is adopted as proposed. 

AUTH: 20-9-102, MCA IMP: 20-9-213, MCA 

RULE XI INTRODUCTION is not adopted 

COMMENT: Legislative Council suggested that this rule was 
unnecessarily reiterative of statute. 

RESPONSE: Rule not adopted in response to comment. 

RULE XII (10.10.401) DEFINITION received no comments and 
is adopted as proposed. 

AUTH: 20-9-102 and 201, MCA IMP: 20-9-201, MCA 

RULE XIII (10.10.402) FOCUS OF GENERALLY ACCEPTED 
ACCOUNTING received no comments and is adopted as proposed. 

AUTH: 20-9-102 and 201, MCA IMP: 20-9-201(2), MCA 

RULE XIV (10.10.403) SCHOOL ACCOUNTING MANUAL received no 
comments and is adopted as proposed. 

AUTH: 20-9-102 and 201, MCA IMP: 20-9-201(2), MCA 

RULE XV (10.10.404) BASIS OF ACCOUNTING received no 
comments and is adopted as proposed. 

AUTH: 20-9-102 and 201, MCA IMP: 20-9-201(2), MCA 
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RUL~ XVI (10.10.4051 CLOSING PERIOD received no comments 
and is adopted as proposed. 

AUTH: 20-9-102 and 201, MCA IMP: 20-9-201(2), MCA 

RULE XVII (10.10.406) STANDARD CHART OF ACCOUNTS received 
no comments and is adopted as proposed. 

AUTH: 20-9-102 and 201, MCA IMP: 20-9-201(2), MCA 

RULE XYII! (10.10.407) FIXED ASSET INVENTORY received no 
comments and is adopted as proposed. 

AUTH: 20-9-102 and 201, MCA IMP: 20-9-201(2), MCA 

RULE XIX (10.10.501) COQNTY TREASURER'S FINANCIAL REPORTS 
received no comments and is adopted as proposed. 

AUTH: 20-9-102 and 201, MCA IMP: 20-9-121, 212 and 442, 
MCA 

RULE XX (10.10.502) FINANCIAL REPORTS FILED WITH THE 
SUPERINTENDENT OF PUBLIC INSTRUCTION received no comments and 
is adopted as proposed. 

AUTH: 20-9-102 and 201, MCA IMP: 20-9-102 and 201, MCA 

RULE XXI ( 10. 10.503 l III'I'IIII9{,BHI6 9F S'I'A'I'E EOUALH:.'\'1'!9~1 AJ!) 
REPORTS - NOTIFICATION TO BOARQ OF PUBLIC EDUCATION With the 
exception of (8), all sections are adopted as proposed. 

(8) Upon discovery that a report of budget has not been 
submitted or has not been prepared properly, the off ice of 
public instruction will notify the district clerk, the board of 
trustees, the district superintendent and the county 
superintendent of the specific violation(s). If the report is 
a county report, the county treasurer and county commissioners 
will also be notified. 

COMMENTS: Comment was received from MASBO, MSBA and SAM 
requesting inclusion of the district superintendent in the 
notification of violation. Comment was also received from MSOA 
and SAM questioning the inclusion of examples regarding 
reasonable cause. MSBA, SAM and BPE commented on the 
determination to report failure to submit timely and/or accurate 
reports and authority to withhold funds. Legislative Council 
made comment as to the effective date of the rule. 

RESPONSE: Section (8) has been amended as proposed. OPI 
considered the comments regarding inclusion of examples and has 
determined that these will be helpful as guidance to the 
districts. Reasonable cause is defined in section (3). The 
rule clearly reflects that OPI is required to report 
deficiencies to the BPE and will make that determination based 
on reasonable cause and has no authority to unilaterally 
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withhold funds. Legislative Council is correct in pointing out 
that the statute has a July 1, 1990, effective date. As no 
reports affected by this rule are due until after July 1, no 
report to BPE is possible. 

AUTH: 20-9-102 and 201, MCA IMP: 20-9-344 

RULE XXII (10.10.504) FUNPING ADJUSTMENTS FOR PRIOR/CURRENT 
YEAR REPORTING ERRORS received no comments and is adopted as 
proposed. 

AUTH: 20-9-102 and 201, MCA IMP: 20-9-344(5), MCA 

10. 16.1314 FORMULA FOR SPECIAL EPUCATION TUITION BATES 
received no comments and is amended as proposed. 

AUTH: 20-5-305 and 312, MCA IMP: 20-5-305 and 312, MCA 

4. Rules I through XXVII will be 
subchapters of Title 10, Chapter 10, 

Certified to the Secretary of State April 2, 1990. 

Nontana Administrative Register 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of rules 
pertaining to permissive 
and retirement levies, 
and amended references 
to additional school 
funding rules 

To: All Interested Persons. 

CORRECTED NOTICE OF AMENDMENT 
OF 10.23.102 PERMISSIVE AMOUNT 
AND PERMISSIVE LEVY AND OF 
10.23.104 RETIREMENT LEVIES, 
AND AMENDED REFERENCES TO 
ADDITIONAL SCHOOL FUNDING 
RULES 

1. On January 11, 1990, the Office of Public Instruction 
published notice of proposed adoption of the new rules above at 
pages 30 and 32 of the 1990 Montana Administrative Register, 
issue number 1. Full text of the proposed new school funding 
rules is found at pages 15 through 34 of issue number 1 and 
pages 184 through 191 of issue number 2 (published on January 
25, 1990). The Office adopted the new rules, as proposed, on 
pages 511 and 512 of the 1990 Montana Administrative Register, 
issue number 5. Full text of the adopted new rules is found at 
pages 505 through 513 of issue number 5. 

2. The proposal in Rule II (ARM 10.23.102) is incorrect. 
The formula of subsection (4) (a) (ii) was shown as follows: 

Rule II (10.23.102! VOTED AMOUNT AND VOTED LEVY 
(4) (a) (ii) . . . . Formula: 

{net levy requirement/ [s£a£eo;dele mill valHe/AIIB X elistrie£----.ANB 
] permissive mills (district taxable value/10001 + 
{(statewide mill value per ANB- district mill value per ANBl X 
MilllL.. 

3. The proposal in Rule II (ARM 10.23.102) subsection 
(4) (a) (ii) should have appeared as follows: 

Formula: 
net levy requirementj{[district taxable value/1000] + 
[(statewide mill value per ANB- district mill value per ANB) 
X ANB)} 

4. Rule IV (ARM 10.23.104) should not have been adopted as 
proposed. The notice of adoption should have appeared as 
follows (new material underlined; deleted material underlined): 

Rule IV RETIREMENT LEVIES (1) Same as adopted rule. 
( 2) BeeaHse the fellewil'I'J revel'ltie has bee!l £al(en in1;<} 

aeeetlnt in the GTB ealetilatieA as pre~ieleel in 10.21.102, i~ 
!'let be subtraeteel frem the final retiremel'lt b~dge£ ameun~ 
ele£ermining the retiremel'l£ net le•} reqHirement fer these 
eeH!lties eligible fer GTB subsiel}. 

(a) li!jht vehiele and meterqele fees (seet:iem;--~G-l--'3--5B4 
al'ld 61 3 357, !10/t); 

(b) reereatienal <'ehiele fees, inelud inEJ meterhm!le9 
(seet:ien 61 3 522, !IC,'\), travel trailers (61 3 523, !ICAJ, 
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eampers ( 61 3 523, t!Cl.) , eft reafl • ehieles ( 23 2 893, IWA) , 
sAe-eeiles (23 2 615, MC·'l, beat:s (23 2 527, lfCA), af'ld 
airplaAes (67 3 285, MCA)t 

(e) feres't resen·e ft.mfls (seetiel'l 17 3 213, ncA) : 
(d) perseAal p't'epel ty tax reimbt:trsemeAt, il'l aeeeraa!'lee with 

seetieA 15 1 111, UCAt 
(e) Ieeal t:Je'•'erArneAt seo'et"aAee tax (seetieR 15 36 101, 

I!CA); BAd 
(f) eeal gress preeeeds tax (seetien 15 23 781, lfCA). 
(2) To determine the retirement mills needed, the 

retirement net levy requirement is divided by; 
Cal for districts eligible for GTB aid. the sum of: 
Cil the county's taxable valuation as defined in ARM 

10.21.101<21 Ccl divided by 1000 plus 
Ciil the difference between the statewide mill value per 

ANB as defined in ABM 10.21.101(11 Cel or Cfl and the county mill 
value per ANB as defined in ARM 10.21.101(3) Cg) or (hl 
multiplied by the district's ANB as defined in ARM 
10.21.101!2) (c). 
formula: 

net levy reguirement/{[county taxable value/10001 +[(statewide 
mill value per ANB- county mill value per ANB) X ANB)l 

(3) 'Pe eetermil'le the retiremel'lt: mills Reeded fer eael'l 
eet:~Aty's elemeAtary Bl'lfi hi~h sel'leel retiremeAt fund, t:he 
ret:irement Ret levy reqtlirement fer eaeh eeuAt:y retirement ft:~Hd 
is dh•ifled byr 

(a) fer eet:tAties elit:Jible fer G~B aid, tl'le preduet ef the 
statewide mill oalt:te per ANB, as defiHefl iH Oha~ter 45, Rule I 
(3) (e) er (f). Fer111ula. 
(Aet levy requi~emeAt/[statewide mill •alue/ANB X eouHt) ANBJ) 
- retireme"t mills 

(2) (b) through (4) (b) {Same as adopted rule in (3) (b) 
through (5) (b) except for the numbering, which changed as 
subsections (2) and (3) have been deleted, and only the amended 
subsection (2) has been added. 

6. In reference to the full text of rules given in 
paragraph number 1 above, any reference to Chapter 45 is Chapter 
21, to Chapter 46 is chapter 22, and to Chapter 47 is Chapter 23 
of Title 10, Administrative Rules of Montana, and are cited 
accordingly, i.e. Chapter 45, Rule II is ARM 10.21.102. 

SUPERINTENDENT OF PUBLIC INSTRUCTION 

Certified to the Secretary of State March 31, 1990. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the ) 
adoption of Class 1 ) 
Professional Teaching) 
Certificate 

NOTICE OFAMENDMENTOF ARM 10.57.401 
CLASS 1 PROFESSIONAL TEACHING 
CERTIFICATE 

TO: All Interested Persons 

1. on October 26, 1989, the Board of Public Education 
published notice of the proposed amendment concerning Class 1 
Professional Teaching Certificate, on page 1640 of the 1989 
Montana Administrative Register, issue number 20. 

2. The Board has amended the rule as proposed with the 
following change: 

10.57.401 CLASS 1 PROFESSIONAL TEACHING CERTIFICATE (l) 
through (j) remain the same. 

(4) Renewal: Verification of one year of successful 
teaching experience or the equivalent. Beginning with those 
certificates expiring in !994 1995, six credits will also be 
required for renewal. Renewa~redits consist of college 
credit including extension course credits and continuing 
education credits. Also acceptable are staff development 
credits, inservice training credit, and local school district 
professional development credit. as approved by the office of 
public instruction. 

(5) through (7) remain the same. 
3. At the public hearing which was held on December 5, 

1989, one person testified as a proponent and two testified 
with general comments. The Board received one written comment 
as an opponent prior to November 30, 1989, the date on which 
the Board closed the hearing record. The Board considered all 
comments and made a change in the proposed rule which awarded 
the five year grace given to certificate holders, which is 
consistent with prior Board policy. 

In the matter of the adoption 
of Policy Governing Pupil 
Instruction-Related Days 
Approved For Foundation Pro­
gram Calculations and Program l 
Of Approved Pupil Instruction-) 
Related Days ) 

TO: All Interested Persons 

NOTICE OF AMENDMENT OF ARM 
10.65.101, POLICY GOVERNING 
PUPIL INSTRUCTION-RELATED DAYS 
APPROVED FOR FOUNDATION PRO­
GRAM CALCULATIONS, AND ARM 
10.65.103, PROGRAM OF APPROVED 
PUPIL INSTRUCTION-RELATED DAYS 

1. On December 21. 1989, the Board of Public Education 
published notice of the proposed amendment concerning Policy 
Governing Pupil Instruction-Related Days Approved For 
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Foundation Program Calculations and Program of Approved Pupil 
Instruction-Related Days, on page 2118 of the 1989 Montana 
Administrative Register, issue number 24. 

2. The Board has amended the rules as proposed, with the 
following additions and change$: 

10.65.101 POLICX GOVERNING PUPIL INSTRUCTION-RELATED DAYS 
AI;?PROYED fOR FOUNDATION PROGRAM CALCULATIONS ( 1) A school 
which in any year was in session for at least lBO pupil 
instruction days may count for the year's foundation program a 
maximum of seven PIR days with a minimum of three of the days 
for instructional and professional development meetings or for 
instructional and professional development meetings or other 
appropriate in-service training. These seven PIR days in 
addition to the required 180 pupil instruction days may be 
counted provided that such additional days did not include any 
time counted for pupil instruction as provided in Section 
20-l-302 MCA and were used for one or more of the following 
purposes ln accordance with the regulations hereby established: 

(a) remains the same 
(b) Staff professional development programs scheduled 

during the year for the purpose of improving instruction (ARM 
10. 55. 714) wP.:i;eh--111ay shall include annual instructional and 
professional deve 1 opmelitnleet i ngs. H--t-he--dis£!!iel! --i-ncl-~:~Eies 
a~~~al---i~~~-i~---anEI--~~~~~--~~---~lPS* 
l!leeEin~s-~-~afE-~--ies-~~~~-~~~--re~~il!el!lene 
refer reEl- H>- -i-n- -A-MI- -1-0-.-5-5-.-1-l-h- -1!-fie--f!a!'£ ieif!aeie!'l-~- -e-tte- -eAeife 
prefessie!'lal--s-t-a-f-f--is--1'"~-t'eEl~ staff may attend either the 
instructional and professional development meetings or attend 
the equivalent number of hours of other appropriate inserv1ce 
tra1n1ng as prescribed by the board of trustees. The board of 
trustees shall not prescribe equivalent hours dur1ng t1me 
approved for PI funding. 

(c, (d) and (el remain the same as noticed. 

APPROVED PUPIL INSTRUCTION RELATED 

day referred to in 

remains the same .. 

3. At the public hearing which was held February 2, 
1990, eight persons testified as opponents to the wording of 
the original notice but were proponents of amended language 
presented by Deputy Superintendent of Public Instruction. Two 
written comments stating general concerns were received prior 
to February 2. 1990, the date on which the Board closed the 
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hearing record. The Board discussed written comments and 
comments of the hearing and made additions and changes to the 
rule consistent with comments and concerns received. 

BY: 

Certified to the secretary of State April 2, 19~ , 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 
11.7.409 and 11.7.501 
pertaining to the 
criteria for approving 
recommendations of youth 
placement committees and 
composition of foster 
care review committees 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 11.7.409 AND 11.7.501 
PERTAINING TO THE CRITERIA 
FOR APPROVING 
RECOMMENDATIONS OF YOUTH 
PLACEMENT COMMITTEES AND 
COMPOSITION OF FOSTER CARE 
REVIEW COMMITTEES 

1. On February 8, 1990, the Department of Family services 
published notice of the proposed amendment to Rules 11.7.402, 
11.7. 409 and 11.7. 501 pertaining to the composition of and 
criteria for approving recommendations of youth placement 
committees and the composition of foster care review committees 
at page 265 of the 1990 Montana Administrative Register, issue 
number 3. 

2. The Department has amended Rules 11.7.409 and 11.7.501 
as proposed. 

3. The Department has thoroughly considered all 
commentary received: 

COMMENT: The Department does not have rule making authority to 
amend Rule 11.7.402. 

RESPONSE: The Department is not amending Rule 11.7.402, 
relating to the composition of youth placement committees. 

COMMENT: Interpretation of the proposed changes is confusing 
and any amendments should be delayed. 

RESPONSE: The department does not consider the rule amendments 
to be confusing at all, unpopular perhaps, but not confusing. 

The amendment to Rule 11.7.501 merely includes an Indian person 
on the foster care review committee when the child being 
reviewed is an Indian child. 

The amendment to Rule 11.7.409 authorizes regional 
administrators to take into consideration the region's financial 
limitations before approving any recommendation for placement 
made by the youth placement committee. This is already the 
practice in the field. Furthermore, the department was not 
appropriated adequate funding to place all youths who may 
benefit from residential treatment. Until the department either 
receives more funding or is allowed to overspend its budget, the 
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department has no choice but to consider its budget when 
approving the expenditure of funds. 

COMMENT: The amendment to Rule 11.7.409 fails to provide equal 
access to all youths who may need care, simply by virtue of 
their residence being in a region that has depleted its budget. 

RESPONSE: The department, statewide, is presently projected to 
overspend its appropriated budget by the end of this fiscal 
year, (July 1, 1990) by approximately $200,000. There is no 
surplus in any region that can be passed to another region to 
help offset placement costs. 

COMMENT: Youth placement committees should not have the 
responsibility of making placement decisions based on budget 
constraints. 

RESPONSE: The youth placement committees will not operate any 
differently due to the amendment to Rule 11.7.409, and will not 
be required to determine budget constraints. That job remains 
with the regional administrators. The amendment will simply 
give regional administrators the authority to consider his or 
her region's budget when approving or disapproving a placement 
recommendation. Even if there is not funding available for the 
most highly recommended placement, the committee can and should 
meet to determine the best alternative placements available for 
a youth. 

COMMENT: The child's best welfare should be more important than 
financial problems. 

RESPONSE: The department is legally obligated to not overspend 
its appropriated budget. Until there is more money made 
available to the department, or the department is allowed to 
overspend its budget, there is no option other than considering 
finances when determining placement costs. The department' s 
goal remains to serve all Montana youth as effectively, 
efficiently and equally as-pQssible. 

COMMENT: The department should explore other alternatives to 
amending Rule 11.7.409. Some options might be: 
--A revolving fund to help regions without finances to make 
placements. 
--Each region places a percentage of its budget into a reserve 
for placement purposes. 

RESPONSE: There is not enough money appropriated statewide to 
cover all placement costs in all five regions. A revolving fund 
or similar idea would not help increase the total appropriation, 
nor would it solve the lack of funding crisis. 

COMMENT: Statutes (sections 41-5-602 and 603, MCA), already 
permit review of placement recommendation. Why duplicate that 
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authority in the rules? 

RESPONSE: Rule 11.7.409 delineates the criteria for approval of 
a youth placement committee recommendation. This rule is not 
permissive, but is mandatory. This Rule does not presently 
allow regional administrators to consider funding as a criteria 
for disapproval of a recommended placement. 

Director, Department of 
Family Services 

certified to the secretary of State--~~~~~·~----~--------' 1990. 
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BEFORE THE DEPARTMENT OF H~H AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
rules I through VIII, relating to 
the licensing of underground tank 
installers and the permitting of 
underground tank installations and 
closures 

To: All Interested Persons 

NOTICE OF EMERGENCY 
ADOPTION OF RULES 

I THROUGH VII! 

(Underground Storage Tanks) 

1. Leaking underground storage tanka have been identified 
as a significant source of underground contamination and as a 
potential hazard for tires and explosion. Government and 
industry studies show that a major cause of leaking underground 
storage tanks is improper installation or closure. Proper 
installation or closure requires specialized knowledge, training 
and experience. 

To protect the health of Montana citizens and the quality 
of state waters and other natural resources from leaking 
underground storage tanks, the Montana Legislature passed HB 552 
(75-11-201 to 75-11-227 MCA). Effective April 1, 1990, this 
statute requires licensure of tank installers upon their 
demonstration of competence, training and experience with 
installations and closures. It also requires permits fqr the 
installation or closure of underground storage tanks, a procedure 
that will help the department track tank installations and 
closures, and ensure that proper methods are followed. Final 
rules will not be ready for adoption by the April 1 date. 
Because the April 1 time frame coincides with the beginning of 
the Montana .construction season, it is essential that rules 
authorizing procedures for installer licensure and permit 
issuance be in affect at that time. Delaying implementation of 
the licens1,1re and permit requirements beyond April 1 1 could 
result in numerous improper underground storage tank installa­
tions or closures. The consequences of these improper installa­
tions or closures in the form of groundwater contamination, or 
fire hazards will be an i111111inent peril to the public health, 
safety and welfare of Montana citizens. Adoption of rules by 
emergency procedure is necessary to have rules effective by April 
1, 1990. 

2. The department adopts the emergency rules effective 
April 1, 1990. A standard rulemaking procedure with a full 
public hearing will be undertaken prior to the expiration of 
these emergency rules. 

3. The text of the proposed rules is as follows: 

RULE I PURPOSE I APPLICABILITY I DEFINITIONS ( 1) The 
purpose of Rules I through VIII is to implement sections 
75-11-201 to 75-11-227, MCA. 
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{2) Rules I through VIII eball -. .,pli~ in conjunction 
with the statut ... 

{3) "Depart:.ent• Hans the ~ of health and 
environmental sciences. 
AUTH: 75-11-203, MeA; IMP: 75-11-204 1 75-11-209, 75-11-210, MCA 

RULE II Ji!LIGIBILITY FOB INTJI!BIB Ilf§TALI.EJ LICI!:JfSI ( 1) No 
person may be granted an interia installer's license by the 
department unless that person: 

{a) is· an individual at least 18 years old; 
(b) submits a coapleted license application to the depart­

ment in accordance with Rule III; 
(c) pays the interim license fee pravided in Rule IV to the 

department; and 
{d) the department deteraines that the applicant meats the 

requirements of Rules II to IV and section 75-11-210, MCA, for 
an interim installer's license. 
AUTH: 75-11-204, KCA; IMP: 75-11-204, 75-11-210, MCA 

RULE III APPLICATION EQB Il!'tER.UI IlfG'fALLJB LICilfSI 
(1) Application for an interia installer's license will be 

made on a form provided by the departaent. On the fora the 
applicant will state: 

{a) the applicant'&~ full name, residence and place of 
business, and business phone number; 

(b) the applicant's age; 
(c) the state(s) where the applicant .has received a similar 

lieense, if any; 
(d) whether the applicant has ever had a similar license 

suspended or revoked; 
(e) a su111111ary of the applicant's experience installing, 

closing, repairing or modifying underground storage tanks. 
(2) The application shall be subscribed and sworn to under 

oath before a notary public, stating that the information provid­
ed in the application is true. 

(3) The application shall be accoapanied by at least three 
references from other persons attesti~ to the experience and 
competency of the applicant in the installation and closure of 
underground tanks. The references must be written on reference 
forms provided by the department, and must show that the appli­
cant actively participated in at least three underground storage 
tank installations and closures, two of which must be installa­
tions. If an applicant will only be conducting closures, the 
references shall only address closures. 

(4) Applications and attachaents shall be examined by the 
department for conformity with this rule and applicable statutes. 
Applications failing to provide information required for licen­
sure may either be returned to the applicant with a notice to the 
applicant of the reasons for return or aay be bald by the depart­
ment pending receipt of the omitted information. 

(5) No license shall be granted unless the department 
determines, on the basis of the application and attachments, that 
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the applicant poasesses the competency and experience to under­
stand and comply with the rules governing tank installations, 
closures, repairs, and modifications, and understands the tech­
niques of underground storage tank installations and closures, 
as will protect public health, welfare, safety and the environ­
ment. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA 

RULE IY INTERIM INSTALLER LICEHSIHG FEES (1) An individ­
ual applying for an underground storage tank installer's license 
shall pay to the department the applicable fee(s) provided in 
subsection (2) of this rule. All fees are non-refundable. 

(2) Applicable tees are as follows: 
(a) interim license fee • • . . • . • • . . . • • . . • . • . • • . . • . . . $ 2 5 
(b) duplicate interim license fee .••..•.•.•••.••.. $ 10 

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA 
RULE V ISSUANCE OF INTERIM INSTALLER LICENSE. TER.H, 

CONDITION~ (1) The department shall issue an interim instal­
ler's license upon the applicant's satisfaction of Rules II 
through IV and any statutory prerequisites. The license shall 
set forth the name and address of the licensed installer, a 
license identification number and the dates of issuance and 
expiration of the license. Licenses for applicants who will only 
be conducting closures shall be clearly designated as restricted 
for tank closures only. 

(2) Interim installer licenses expire September 30, 1990. 
Licenses may be revoked, suspended, modified or conditioned prior 
to expiration. 

(3) The depart111ent may add conditions to an interim license 
limiting or restricting the licensee in the time, type, or manner 
of work to be performed pursuant to the license if the department 
determines the conditions are necessary to protect the public's 
or licensee's health, safety, or welfare, or the environment. 

(4) Interim installer licenses issued under this rule are 
non-transferable. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA 

RULE YI INTERIM LICEHSEQ INSTALLER RECORD KEEPING 
(1) Within 10 days of completion of an underground storage 

tank installation or closure, a licensed installer shall submit 
to the department: 

(a) one copy of the completed manufacturer's installation 
checklist, or one copy of the completed department inspection 
checklist, and 

(b) one copy of the installation permit signed by the 
installer certifying that the work was completed according to the 
applicable state statutes and rules and permit conditions. 

(2) Within the same time, the licensed installer shall also 
give the owner or operator of the tank copies of the completed 
checklist and signed permit. The owner or operator shall keep 
a copy of the documents required by subsection (1) at the 
location of the installation or closure, for as long as the tanks 
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are used to store a regulated substance in the location at which 
the inspection took place. 
AUTII: 75-11-204, MCA; IMP: 75~11-204, MCA 

RULE YII INSTALLATION AND CLQSt!RE PEBMIT REQUIRE!EHT --
APPLICATION (1) No person may install or close an underqround 
storage tank without a perait to do so issued by the department. 

(2) A completed application for a ~it shall be filed by 
the permit applicant on a fora provided by the departllent at 
least 30 days prior to the proposed date of inatallation or 
closure. The depart-n~ aay return to the applicant any applica­
tion form that is inooaplete or otherwise does not contain suffi­
cient information for isswanoe of the pe:nait. Resubaitttlti appli­
cations shall alao be submitted to the depart.ant at least JO 
days prior to the proposed date of.installation or closure. 

(J) The application fora shall request and the applicant 
shall provide the following information: 

(a) the name, address and businesa telephone number of the 
applicant; 

(b) the name, address, and businese telephone number of the 
owner and operator if different from those provided under subsec­
tion (a); 

(c) the street address, or if no street address, the legal 
description of the installation or closure site; 

(d) ~he name, address, business telephone nuaber and li­
cense number of the licensed installer who will install or close 
the underground storage tank(s), or the proposed date ot inspec­
tion and the name and address of the inspector; 

(e) a detailed description of the work to be acco.plished 
at the installation or closure site; 

(f) the estimated date of the proposed installation or 
closure; 

(g) a site plan of the proposed installation or closure 
site, on a scale of 111 .. 10' or other scale agreed upon by the 
applicant and the departaent, ehowing all utility corridors 
within 50 feet of the proposed installation or closure; 

(h) the dhltances in feet to all public drinking water 
supplies, domestic and stockwater wells, surface waters includ­
ing irrigation ditches, and springs within 1/4 •ile of the 
proposed installation or closure, and estimated depth to ground~ 
water at the proposed site. 

(i) the size and contents of the tank(a) to be installed 
or closed, and the pipe diameter and lenqth; 

C j) a detailed description of the construction of the 
tank(s), including any manufacturer's identification such as 
make, model and serial nUlllber; 

{It) a cieacription of any perait or approval required by any 
local governmental unit; and 

(1) the proposed method of disposing of tanks, piping and 
tank contents from a closure site. 

(4) In the event of an eDierqency requiring i11111ediate in­
stallation or closure of an underground storaqe tank, the appli-
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cant shall telephone the department and provide the information 
required by subsection (3) and shall explain the nature of the 
emergency and the consequences of non-issuance. An emergency 
permit may be telephonically approved by the department. If an 
emergency permit is approved under Rule VIII(J), the applicant 
shall make application to the department, within 5 days of 
issuance of the emergency permit, for a non emergency permit 
under this rule. For the purposes of this subsection, an emer­
gency is an imminent and substantial threat to the public health 
or safety or to the environment. 

(5) Permits issued under this rule and Rule VIII are non­
transferable. 
A UTI!: 75-11-204 I MCA; IMP: 75-11-204 I 75-11-209 I 75-11-212 I MCA 

RULE VIII PERMIT ISSUANC£. TEftMS. coNDITIONS (1) Upon 
receipt of a completed permit application, the department shall 
review the application and determine whether the proposed instal­
lation or closure meets the criteria for approval in subsection 
( 2). 

(2) A permit shall be issued by the department upon its 
determination that: 

(a) any tank to be installed or closed complies with the 
rules of the department and the state fire marshal; 

(b) the installation or closure will be conducted by a 
licensed i~staller unless exempted by section 75-11-217, MCA, or 
the installation or closure will be inspected by the department 
or a designated local inspector; 

(c) the installation or closure will comply with: 
(i) the rules of the department; 
(ii) the rules of the state fire marshal; 
(iii) any manufacturer's instructions; 
( iv) the requirements of any local unit of government which 

are no less stringent than the requirements of subsection (2) (a) 
to (2)(c)(iii); and 

(v) any state or local requirements for disposal of the 
tank and tank contents. 

(d) the installation or closure will be conducted in such 
a place and manner as to protect the installer's and the public's 
health, welfare and safety and the environment. 

(3) If the department determines that an emergency exists 
under Rule VII(4) and that the requirements of subsection (2) 
have been satisfied, it shall issue the permit in the manner 
provided by Rule VII(4) and subject to any conditions imposed 
pursuant to this rule. 

(4) A permit issued to an applicant under this rule shall 
state on its face the address or location of the site at which 
the installation or closure may be conducted, the date(s) when 
the installation or closure is to be conducted, whether the 
installation or closure will be conducted by a licensed in­
staller, and if so the name and license number of the installer. 
The permit shall include a signature line for the licensed 
installer to sign, certifying that the installation or closure 
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was conducted in accordance with applicable a~atutea and rules 
and any conditions of the permit. The permit must be kept at the 
installation or closure site during all phases of the installa­
tion or closure. 

(5) Each ~rait bsued by the depart111ent is subject to the 
condition that the permittee eoaply with all statutes, all rules 
of the deparuent, rules of the state fire aarshal, and any 
applicable require .. nts of a local governaental unit which are 
no less stringent than the require-.nts of subsection (2)(a) to 
(2)(c)(iii), and the permittee ahall c~ply therewith, 

(6) A permit issued by the depart .. nt under this rule is 
issued subject to the accuracy of the information provided by the 
permit applicant in the penit •pplication, subject to the infor­
mation stated or referenced on the face of the permit pursuant 
to subsection (3), subject to coapliance with all applicable 
statutes and rules, and subject to any conditions applied by the 
department. If the installation or closure is not conducted in 
accordance with any information or condition as provided in this 
subsection, the permit is void and of no effect and the installa­
tion or closure is considered to be conducted without a permit, 
and in violation of the law. 

(7) The department may abo isaue the permit upon any other 
condition necessary to insure compliance with subsection {2). 
Any such conditions shall be stated or referenced upon the face 
of the permit. 

{8) Permits are valid for one year from the date of is­
suance, or for the time period specified on the permit. 
AUTH: 75-ll-204, MCA; IMP: 75•11•204, 75-11-212, MCA 

4. The rationale for the emergency rules is set forth in 

the stat-nt of -- in ~1. a_. ' . 
~.~NI,JK.e€0; 

Certified to the secretary of state _____ Maaar~c~h~3~0~·-1~9~9~0'---
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BEFORE THE DEPARTMENT OF INSTITUTIONS 
OF THE STATE OF MONTANA 

In the matter of the amend­
ments of Rules 20.3.202, ) 
20.3.207, 20.3.216, 20.3.402,) 
20.3.405, 20.3.409, 20.3.503,) 
pertaining to definitions, l 
clients rights, outpatient l 
component requirements, and l 
certification system for l 
chemical dependency person- I 
nel, chemical dependency edu-1 
cation course requirements I 
- ( ACT PROGRAM I . ) 

TO: ALL INTERESTED PERSONS 

NOTICE OF AMENDMENTS OF RULES 
20.3.202, 20.3.207, 20.3.216, 
20.3.402, 20.3.405, 20.3.409, 
20.3.503, PERTAINING TO DE­
FINITIONS, CLIENTS RIGHTS, 
OUTPATIENT COMPONENT REQUIRE­
MENTS, CERTIFICATION SYSTEM 
FOR CHEMICAL DEPENDENCY PER­
SONNEL, CHEMICAL DEPENDENCY 
EDUCATION COURSE REQUIREMENTS 
- ( ACT PROGRAM) . 

1. On December 21, 1989, the Department of 
Institutions published a Notice of Proposed Amendments of 
Rules 20.3.202, 20.3.207, 20.3.216, 20.3.402, 20.3.405, 
20.3.409, 20.3.503 on pages 2121 through 2126, of the 1989 
Montana Administrative Register, Issue number 24. 

2. The Department has amended Rules 20.3.202, 
20.3.207, 20.3.216, 20.3.402, and 20.3.409 as proposed, and 
20.3.405 and 20.3.503 as modified. 

3. The Department has amended the following rules as 
proposed with the following changes: 

20.3. 405 STRUCTURED WORKSHOP TRAINING 
(11 and (2) remain the same. 
( 3) Structured workshop training qualifies for points 

(or hours) only when it is: 
(a) through (f) remain the same. 
t~~---e~~te~~ai--~r~--~~~~--~~--~~re 

eeftrtaeft~taii~y-~e-~ne-~ar~iei~aft~s~ 
(g) assured that experiential group participants are 

guaranteed confidentiality. 

AUTH: 53-24-204 MCA IMP. 53-24-204 MCA 

2 0. 3. 50 3 EDUCATIONAL COURSE REQUIREMENTS FOR DUI 
OFFENDERS (ACT PROGRAM) 

(1) and (2) remain the same. 
( 3) The ACT program will notify the sentencing court 

afta-ariver-im~revemeft~ if the offender does not enroll tmake 
eeft~ae~t with the program within ten days or start the 
course process within thirty days of the program's receipt 
of the court referral notice. Level I and II of the ACT 
program will take not less than thirty days and not longer 
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than ninety days to complete. An exception to the 19 30-day 
minimum may be granted by the department based only on 
justified geographical considerations. The ACT program will 
notify the sentencing courts in all cases of failure to 
comply and the sentencing court will notify drivers 
improvement. Length of stay for level III (treatment) will 
be based on ~he-i~¥idua~-~~~~~~-aeeds~ the 
recommendation of the certified chemical dependency 
counselor as approved or modified by the order of the 
sentencing court. 'l'he--~e-erte~--~---aal!l--~ 
imprevemea~--m~s~--be--ae~i£ied--e£ The approved chemical 
dependency program accepting the treatment referral must 
notify the sentencing court upon completion of Level III for 
second and subsequent offenders. 

(4) through (7) remain the same. 

AUTHORITY: 53-24-204, MCA. IMP. 53-24-204, MCA 

4. The Department received no written comments to the 
proposed changes. The Department did receive an oral 
comment on December 15, 1989, from Valencia Lane, staff 
attorney, for the Legislative council who had two concerns. 

The first concern was that the reference to section 53-
24-105, MCA, as authority to adopt rules was questionable 
since the statute was not a clear grant of rule-making 
authority, While the department is aware of this view, the 
agency was never sure of what statute should be cited as 
authority. The agency will use Section 53-24-204, MCA. 

The second concern was that the proposed changes to 
20.3.405(3)(g), ARM, were unclear. The department agrees 
with this comment and has made the necessary grammatical 
changes. 

~ 
Certified to the Secretary of State March z;>-;-1990. 
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STATE OF MONTANA 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

BEFORE THE BOARD OF WATER WELL CONTRACTORS 

In the matter of the adoption) 
of ARM 36.21.810 concerning ) 
abandonment of monitoring ) 
wells ) 

TO: ALL INTERESTED PERSONS: 

NOTICE OF ADOPTION OF 
36.21.810 ABANDONMENT 

1. On February 8, 1990, the Board of Water Well 
Contractors published a notice of proposed adoption of the 
above-stated rule at page 273, 1990 Montana Administrative 
Register, issue number 3. 

2. The rule is being adopted exactly as proposed. 
3. No written comments or testimony was received. 

BOARD OF WATER WELL CONTRACTORS 
WESLEY LINDSAY, CHAIRMAN 

Certified to the Secretary of State, April 2, 1990. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule(s) 
46.12.571, 46.12.581 and 
46.12.588 pertaining to 
coverage requirements and 
reimbursement for clinic 
services, psychological 
services and clinical 
social work services 

CORRECTED NOTICE OF 
AMENDMENT 

TO: All Interested Persons 

1. On March 15, 1990, the Department of Social and 
Rehabilitation Services published notice of the amendment 
of Rules 46.12.571, 46.12.581 and 46.12.588 pertaining to 
coverage requirements and reimbursement for clinic services, 
psychological services and clinical social work services at 
page 534 of the 1990 Montana Administrative Register, issue 
number 5. 

2. The notice of amendment for 46.12.571 "clinic 
services requirements" incorrectly numbered subsections ( 8) 
throuqh 1(11). Subsections (8) through (11) are hereby renum­
bered as subsections (10), (11), (12) and (131. 

D1rect 
tion 

Certified to the Secretary of state --~A~p~r~i~1~2~----------• 1990. 
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VOLUME NO. 43 OPINION NO. 59 

ELECTIONS - Effect on election results of election officer's 
failure to follow statutory requirement for preparation of 
ballots; ELECTIONS - Rotation of candidates' names on ballot; 
PUBLIC OFFICERS Effect on election results of election 
officer's failure to follow statutory requirement for 
preparation of ballots; 
MONTANA CODE ANNOTATED- Sections 13-12-205, 13-12-205(2); 
OPINIONS OF THE ATTORNEY GENERAL - 35 Op. Att'y Gen. No. 75 
(1974), 18 Op. Att'y Gen. No. 252 (1940), 15 Op. Att'y Gen. No. 
618 (1934), 10 Op. Att'y Gen. at 276 (1924). 

HELD: Failure of an election administrator to rotate the 
names of candidates on the ballot so that each 
candidate's name appears at the top of the list on 
substantially an equal number of ballots does not 
render the results of the election invalid. 

March 23, 1990 

Hon. Mike Cooney 
Secretary of State 
State Capitol 
Helena MT 59620 

Dear Mr. Cooney: 

You have requested my opinion on the following questions: 

1. How should candidates' names be rotated on the 
ballot when it is mathematically impossible to 
place each name at the top of the ballot a 
substantially equal number of times? 

2. Does the failure to rotate the list so that each 
candidate's name appears at the top of the ballot 
in substantially equal numbers render the 
election invalid? 

Your request arises out of the primary election conducted in 
Flathead County in 1988, There were six candidates in the 
Democratic Party for the office of Governor and four Democratic 
Party candidates for the office of County Commissioner. The 
ballots were rotated so that the name of each gubernatorial 
candidate appeared at the top of the ballot an equal number of 
times. As a result, the names of two of the county commissioner 
candidates appeared at the top of the ballots twice as many 
times as the names of the other two. One of the two candidates 
whose names appeared at the top less frequently has objected to 
the method of name placement on the ballots. 
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Arrangement of candidates' names on the ballot is governed by 
section 13-12-205, MCA, which requires that the names be 
arranged alphabetically by surnames under the title of the 
respective offices. That section further provides in pertinent 
part: 

(2)(a) (I)f two or more individuals are 
candidates for nomination or election to the same 
office, the election administrator shall divide the 
ballot forms into sets equal in number to the greatest 
number of candidates for any office. The candidates 
for nomination to an office by each political party 
shall be considered separately in determining the 
number of sets necessary for a primary election. 

(b) The election administrator shall begin with a 
form arranged alphabetically and rotate so that each 
candidate's name will be at the top of the list for 
each office on substantially an equal number of 
ballots. If it is not numerically possible to place 
each candidate's name at the top of the list, the 
names shall be rotated in groups so that each 
candidate's name is as near the top of the list as 
possible on substantially an equal number of ballots. 

The purpose of rotation of names on the ballots is •undoubtedly 
to give all candidates as fair a chance as possible by the 
placement of names and positions on the ballot." 18 Op. Att'y 
Gen. No. 252 at 252 (1940). See also 35 Op. Att'y Gen. No. 75 
at 187, 189 (1974). Rotation of names on the ballot in some 
manner has long been required by Montana law. See, ~· 10 Op. 
Att'y Gen. at 276 (1924). By its terms, the statute does not 
require mathematical precision where impossible, but simply 
requires that each candidate's name appear at the top on 
"substantially an equal number of ballots." S 13-12-205(2) (b), 
MCA. 

It appears from your inquiry that the election administrator in 
this case did not assure that each candidate's name was as near 
the top as possible on substantially an equal number of ballots. 
The statute clearly requires that if it is impossible to place 
each candidate's name at the top an equal number of times, the 
names must be rotated so that each is "as near the top of the 
list as possible on substantially an equal number of ballots." 
(Emphasis added.) It appears, therefore, that the requirements 
of section 13-12-205(2) (b), MCA, were not satisfied. The 
critical inquiry is whether a failure by the election 
administrator to abide strictly by the rotation requirements 
invalidates the election. The answer to this question depends 
upon whether the statute is mandatory or directory in nature. 
Generally, acts taken in violation of a mandatory provision are 
void, whereas acts taken in violation of a directory provision, 
while improper, may nevertheless be valid. 29 C.J.S. Elections 
S 214(2), at 606 (1965); State ex rel. Stabler~ Whittington, 
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290 A.2d 659, 661 (Del. Super. Ct. 1972); In re Chairman in TOWB 
of Worcester, 29 Wis. 2d 674, 139 N.W.2d 557, 56i (1966). 

Factors to be considered in determining whether a statute is 
mandatory or directory include the subject matter, the 
importance of the provision that allegedly has been disregarded, 
and the relation of the provision to the general object intended 
to be secured by the statute. Martin ~ ~. 47 Ohio Misc. 
37, 353 N.E.2d 919, 923 (1976). 

"Whether a statute is mandatory or directory depends 
on whether the thing directed to be done is of the 
essence of the thing required, or is a mere matter of 
form. Accordingly, when a particular provision of a 
statute relates to some immaterial matter, as to which 
compliance with the statute is a matter of convenience 
rather than substance, or where the directions of a 
statute are given merely with a view to the proper, 
orderly and prompt conduct of business, it is 
generally regarded as directory, unless followed by 
words of absolute prohibition; and the same is true 
where no substantial rights depend on the statute, no 
injury can result from ignoring it, and the purpose 
of the legislature can be accomplished in a manner 
other than that prescribed, with substantially the 
same results." 

Chicago, M,,St.P.& P.R.Co. ~Fallon County, 95 Mont. 568, 574-
75, 28 P.2d 462, 463 (1933) (citation omitted). 

A previous Attorney General's Opinion concluded that statutory 
provisions relating to the arrangement of names on the ballots 
are mandatory and must be substantially complied with, but 
cautioned that any error in the preparation of the ballots "must 
be corrected, if at all, before the election is held." 15 Op. 
Att'y Gen. No. 618 at 423, 424 (1934). This admonition is 
consistent with the principle to which the Supreme Court of 
Montana historically has adhered, to-wit, that all provisions 
of the election law are mandatory if enforcement is sought 
before election, but after election they will be held directory 
only. State ex rel. Wolff~ Geurkind, 111 Mont. 417, 433, 109 
P.2d 1094, 1102 (1941). Thus, if an election procedure is 
challenged after an election, the election will not be 
invalidated unless the challenged law is "of a character to 
effect an obstruction to the free and intelligent casting of the 
vote, or to the ascertainment of the result, or unless the 
provisions affect an essential element of the election, or 
unless it is expressly declared by the statute that the 
particular act is essential to the validity of an election, or 
that its omission shall render it void." Id., (quoting Weber 
~City of Helena, 89 Mont. 109, 125, 297 P.2d 455, 462 (1931)). 

In the few reported cases relevant to this issue, the Supreme 
Court of Montana consistently has found that an error which does 
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not affect the results of an election cannot subsequently be 
used to invalidate the election. ~ Chicago, M. ,St.P., 
~R.Co., 95 Mont. at 580, 28 P.2d at 465 (election held after 
date prescribed by statute valid notwithstanding noncompliance 
with statutory directive); Atkinson y_,_ Roosevelt County, 71 
Mont. 165, 181-82, 227 P. 811, 816 (1924) (votes cast at 
improper polling place not void where election otherwise 
honestly and fairly held);~ ex rel. Brooks y_,_ Fransham, 19 
Mont. 273, 290, 48 P. l, 7 (1897) (election not invalidated by 
error of election administrator in placing candidate • s name 
under wrong party designation); Geurkind, Ill Mont. at 431, 109 
P.2d at 1101 (election of write-in candidate valid 
notwithstanding election administrator's failure to remove name 
of deceased candidate from ballot, even where deceased candidate 
received more votes). 

Decisions of other courts reflect the same interpretation of the 
mandatory/directory distinction. In pre-election challenges, 
it has been held that a statutory provision governing the 
arrangement of names on the ballot is mandatory. Resnick Y..!. 
Board of supervisors of Elections of Baltimore, 244 Md. 55, 222 
A.2d 385, 389 (1966); Nugent ex rel. Manning y_,_ La France, 91 
R.I. 398, 164 A.2d 230, 232 (1960); City of~ Louis Y..!. Crowe, 
376 S.W.2d 185, 190 (Mo. 1964); Harder y_,_ Denton, 9 Cal. App. 
2d 607, 51 P.2d 199 (1935). Where the challenge is raised after 
the election, however, the courts have held that failure of the 
election administrator to place candidates' names on the ballots 
as required by statute is not ground for invalidating the 
election results. Nelson Y..!. Robinson, 301 So. 2d 508, 511-12 
(Fla. Ct. App. 1974); Roberts Y..!. Byrd, 344 S.W.2d 378, 381 (Ky. 
1961); ~ Y..!. Studebaker, 15 Ohio Op. 2d 314, 174 N.E.2d 637, 
639·40 (1960); ~ees y_,_ Gilronan, 66 Ohio L. Abs. 130, 116 N.E.2d 
317, 321 (1953). See also Tsongas Y..!. Secretary of commonwealth, 
362 Mass. 708, 291 N.E.2d 149, 152-53 (1972) (failure to rotate 
names, even if required by state constitution, did not lessen 
opportunity of voters to cast vote for candidate of choice and 
therefore did not invalidate election results); Pellegrino Y..!. 
State Board of Elections, 100 R.I. 71, 211 A.2d 655, 658-59 
(1965) (printing of name "Josephine" rather than candidate's 
true name of "Joseph," being mere technical noncompliance with 
statutory provision relating to form and content of ballot, did 
not vitiate election); Mochary y_,_ ~. 100 N.J. 119, 494 A.2d 
1028 ( 1985) (issue involving choice of ballot positions for 
candidates moot where general election already occurred). As 
stated by the court in Nelson, 301 So. 2d at 512: 

Keeping in mind that we are talking about a claim made 
after an election, and not one which may have been 
enforceable before, if a candidate appears on the 
ballot in such a position that he can be found by the 
voters upon a responsible study of the ballot, then 
such voters have been afforded a full, free and open 
opportunity to make their choice for or against that 
particular candidate; and the candidate himself has 
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no constitutional right to a particular spot on the 
ballot which might make the voters• choice easier. 
[Emphasis in original.] 

Similar reasoning was applied in Bees, 116 N.E.2d at 321, in 
which the court stated: 

Where the honesty of the ballots cast is not in 
question, where all the voters have an opportunity to 
give a free and fair expression of their will, and 
where the actual result thereof is clearly 
ascertained, a procedural neglect by election 
officials will not justify the rejection of such 
votes. 

This principle has been established in Montana law since State 
~~ re~ Brooks~ Fransham, supra, 19 Mont. at 290, 48 P. at 7, 
in which the Court observed that "where the will of the people 
is supreme, when clearly expressed it cannot be defeated by a 
claim that an official neglected to properly make up the ballot 
published and voted." See also Thirty~ Q.! County of Kauai 
y_,_ IlQi, 61 Haw. 179, 599 P.2d 286, 290 (1979) (election not 
invalidated for failure of election officials to comply strictly 
with election statute where there is substantial compliance and 
no showing 0f fraud). 

In view of the history of Montana law, and in accordance with 
the weight of authority from courts of other states, it is my 
opinion that section 13-12-205(2), MCA, is not a mandatory 
provision of law when challenged after an election, because an 
error in the rotation of names on the ballot does not obstruct 
a free and intelligent casting of the vote and is not essential 
to the validity of the election. Therefore, failure to arrange 
candidates' names on the ballots as required by section 
13-12-205(2), MCA, does not give rise to a challenge to the 
election results. 

THEREFORE, IT IS MY OPINION: 

Failure of an election administrator to rotate the names 
of candidates on the ballot so that each candidate's name 
appears at the top of the list on substantially an equal 
number of ballots does not render the results of the 
election invalid. 

Sincerely, 

MARC RACICOT 
Attorney General 
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LEGISLATURE Power of 
matters during a special 
MONTANA CODE ANNOTATED -
5-5-202; 
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·OPINION NO. 60 

standing committees to investigate 
session; 
Sections 5-3-101, 5-5-101 to 5-5-105, 

MONTANA CONSTITUTION- Article V, sections 1, 10(4). 

HELD: A standing committee of the Legislature not formally 
discharged prior to the final adjournment of the 
preceding session may meet during a special session 
for the purpose of gathering information and taking 
testimony on a matter not within the call of the 
special session. 

March 26, 1990 

John Vincent, Speaker 
House of Representatives 
State Capitol 
Helena MT 59620 

Dear Representative Vincent: 

You have requested my opinion on the following question: 

May a standing committee of the Legislature meet for 
the purpose of gathering information and taking 
testimony on a matter not within the call of a special 
session? 

The factual background to this request is that the Natural 
Resources Committee of the House of Representatives attempted 
to convene during the 1989 special session for the purpose of 
gathering information related to the cleanup of the hazardous 
waste contamination of the groundwater at Livingston, Montana. 
Ha2:ardous waste cleanup was not within any of the subjects 
specified in the call of the special session. For the future 
guidance of the Legislature, you inquire as to the general 
information-gathering authority of standing committees during 
special sessions. 

The legislative power in Montana is vested in the Legislature 
which consists of two chambers: the Senate and the House of 
Representatives. Mont. Canst. Art. V, S 1. The Constitution 
provides that the Legislature may make rules for its 
proceedings. Mont. Canst. Art. V, S 10(1). Under this 
rulemaking authority, the House Natural Resources Committee was 
designated a standing committee of the Fifty-first Legislature 
in rules adopted in January 1989. See Rule HJ0-10, Rules of the 
Montana Legislature (1989). 
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The authority to obtain information is an inherent attribute of 
legislative authority. A legislature cannot be expected to 
execute its lawmaking function wisely in the absence of 
companion authority to educate itself through fact-finding. The 
first clear judicial recognition of this principle was 
enunciated by the United States Supreme court in McGrain v. 
Daugher_1y, 27 3 U.S. 135, 165 ( 1927): 

The state courts quite generally have held that the 
power to legislate carries with it by necessary 
implication ample authority to obtain information 
needed in the rightful exercise of that power, and to 
employ compulsory process for the purpose. 

The Court concluded with regard to the federal constitution and 
Congress: 

A legislative body cannot legislate wisely or 
effectively in the absence of information respecting 
the conditions which the legislation is intended to 
affect or change; and where the legislative body does 
not itself possess the requisite information--which 
not infrequently is true--recourse must be had to 
others who do possess it. Experience has taught that 
mere ·requests for such information often are 
unavailing, and also that information which is 
volunteered is not always accurate or complete; so 
some means of compulsion are essential to obtain what 
is needed. All this was true before and when the 
Constitution was framed and adopted. In that period 
the power of inquiry, with enforcing process, was 
regarded and employed as a necessary and appropriate 
attribute of the power to legislate--indeed, was 
treated as inhering. Thus there is ample warrant for 
thinking, as we do, that the constitutional provisions 
which commit the legislative function to the two 
houses are intended to include this attribute to the 
end that the function may be effectively exercised. 

273 u.s. at 175. See also Watkins v. United States, 354 u.s. 
178, 187 (1957). ("The power ... to conduct investigations is 
inherent in the legislative process. That power is broad.") 
I have found no Montana authority that recognizes an 
investigatory or information-gathering function within our 
Legislature that is narrower than that recognized in McGrain or 
the decisional law of other states. The legislative power 
described by Article V, section 1 of the Montana Constitution 
contains the inherent power of investigation. Statutory 
provision for legislative subpoena and for punishment through 
contempt for a witness's failure to comply with the subpoena 
reflects this power of investigation. See SS 5-5-101 to 105, 
MCA. 
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Given the inherent authority of the Legislat).lre to obtain 
information, a determination must be made whether that 
investigatory power is somehow limited during such times as the 
Legislature sits in special session. No express limitation 
exists in the state constitution. In fact, the constitution 
recognizes the need for information-gathering during the interim 
between regular legislative sessions. "The legislature may 
establish a legislative council and other interim committees." 
Mont. Canst. Art. V, S 10(4). The foregoing provision was 
adopted in response to two concerns of the drafters of the 1972 
Constitution: (1) that the legislative council be immune from 
judicial challenges to its interim activities, and (2) that the 
Legislature be allowed to exercise its investigative function 
through interim committees in the future. IV Mont. canst. Conv. 
625, 626, 636 (1972). To a certain extent these goals reflect 
the same concern; they originate from several judicial 
challenges in the 1950's to the interim activity of the newly 
created legislative council. 

In State v. Aronson, 132 Mont. 120, 314 P.2d 849 (1957), the 
Montana Supreme Court upheld the Legislature's attempt to create 
a legislative council which would serve during the interim, with 
the power to investigate and recommend legislation. Of 
significance to the present inquiry is that the Supreme Court 
recognized the power of the Legislature to create a committee 
to serve in the interim: 

[A]ll courts have uniformly held that investigative 
power exists in the legislative branch which may be 
exercised after final adjournment as well as during 
the session. 

~ 132 Mont. at 138, 314 P.2d at 859. see also In rePetition 
of the Finance Committee of the Legislature of the Virgin 
Islands, 242 F.2d 902, 904 (3d Cir. 1957); State v. Fluent, 191 
P.2d 241, 245 (Wash. 1948). This principle is reflected in the 
1972 Constitutional convention transcripts: Article V, 
section 10(4) was drafted to protect the future interim work of 
the Legislature and in particular its investigative function. 
IV Mont. Canst. Conv. 625, 626, 636 (1972). 

Under the clear constitutional authority of Article V, 
section 10(4), the Legislature in 1973 vested its regularly­
appointed standing and select committees with the power to sit 
during the interim. 1973 Mont. Laws, ch. 431, S 10. Section 
5-5-202, MCA, presently states: 

Interim activities of committees. During an interim 
when the legislature is not in session, all regularly 
appointed standing or select committees of either 
house not formally discharged prior to the final 
adjournment of the preceding session shall continue 
as such committees. They are empowered to continue 
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to sit as such committees and may act through their 
joint subcommittees. 

Section 5-5-202, MCA, makes clear that the authority of 
regularly appointed standing or select committees that have not 
been formally discharged is not lessened during the interim when 
the Legislature is not in session. The question arises whether 
the calling of a special session during an interim in which the 
subjects to be considered for lawmaking are lim! ted somehow 
diminishes the power that the standing committee would have to 
investigate during the interim itself. Section 5-3-101, MCA, 
provides in full: 

Convening of special session -- limiting subjects. 
The legislature may be convened in special session by 
the governor or at the written request of a majority 
of the members. The governor or the legislature may 
limit the special session to the subjects specified 
in the call. 

It is relevant to point out here that the 1972 Constitutional 
Convention delegates expressly eliminated the Governor's 
authority to limit the subjects the Legislature may consider at 
a special session, which authority had existed in the former 
state constitution. However, an Attorney General's Opinion is 
not an appropriate vehicle for determining the constitutionality 
of a state statute, and thus for purposes of this discussion, 
the validity of section 5-3-101, MCA, is presumed. 

Presuming that section 5-3-101, MCA, means that during a special 
session the Legislature's power to legislate, or pass laws, is 
limited to subjects specified in the call, it can be argued that 
the "derived" or "inferred" powers to investigate are similarly 
limited. ~ 1 Sutherland Statutory Construction S 12.04 (4th 
ed. 1985). I reject this reasoning, however, because the power 
to investigate during the interim is a constitutionally­
recognized function of the Montana Legislature and because 
section 5-3-101, MCA, does not by its terms limit the 
investigatory function of the Legislature. The investigatory 
function may be auxiliary to the lawmaking function, but it is 
a distinct and inherent power. The purported authority of 
section 5-3-101, MCA, to limit the subject matter of lawmaking 
during a special session does not diminish the inherent 
legislative power to investigate that exists during a regular 
session of the Legislature or during an interim period between 
sessions. 

It is true that there exists a split of authority on this issue 
among the appellate courts of this country. Those opinions that 
have recognized an inherent legislative power are the most 
persuasive and well-reasoned. Hagaman v. Andrews, 232 So. 2d 
1 (Fla. 1970); McGinley v. Scott, 164 A.2d 424 (Pa. 1960). The 
Hagaman decision of the Supreme court of Florida is particularly 
instructive because at issue was the power of a standing 
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committee with interim investigatory authority to investigate 
a matter not within the call of a special session. The 
Committee on Elections of the Florida House of Representatives 
issued a subpoena duces tecum to a bank officer for the purpose 
of procuring records of an organization known as ''The Governors' 
Club." The bank sought a declaratory judgment on its duty to 
respond, and several intervenors, on behalf of the Governors' 
Club, argued that the election investigation was outside the 
scope of a contemporaneous special session called specifically 
by Florida's governor to fund a road building program and set 
dates for the following year's primary election. The Florida 
Supreme Court rejected this argument and ordered that the bank 
respond to the subpoena, noting: "The calling of the special 
session did not diminish the powers or duties of the Committee." 
Hagaman ~ Andrews, 232 so. 2d at 4. 

In McGinley ~ scott, supra, the Supreme court of Pennsylvania 
addressed a state senate resolution that created a committee to 
investigate election fraud. The resolution was adopted at a 
session of the General Assembly that was dedicated to enacting 
laws "raising revenue and laws making appropriations." 164 A.2d 
at 429. The supreme court interpreted the measure as a 
resolution rather than a law and addressed the power of the 
legislature to investigate during the budget sessions: 

The right to investigate in order to acquire factual 
knowledge concerning particular subjects which will, 
or may, aid the legislators in their efforts to 
determine if, or in what manner, they should exercise 
their powers, is an inherent right of a legislative 
body, ancillary to, but distinct from, such powers. 
It is immaterial that laws drafted as a result of the 
legislative investigation can not be passed at the 
session at which the committee was constituted. 

!.sh Several jurisdictions have held that the legislative 
investigatory authority is limited during the pendency of a 
special legislative session called for other purposes. Swing 
v. Riley, 90 P.2d 313 (Cal. 1939); State~ Anderson, 299 P.2d 
1078 (Kan. 1956); Ex parte Wolters, 144 s.w. 531 (Tex. Crim. 
App. 1912). However, each of these cases involved a legislative 
investigatory committee created during a special session that 
was expressly limited under the authority of the state's 
constitution. By contrast, as already noted, the Montana House 
Natural Resources Committee is a standing committee vested with 
interim authority. There is no express or implied limitation 
in the Montana Constitution or the applicable statutes 
circumscribing the interim investigative activity of the 
Legislature's standing committees, including such activity 
during special sessions. The continuing power of legislative 
committees to investigate in order to obtain information is an 
inherent attribute of the legislative power recognized by the 
framers of the 1972 Constitution. 
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THEREFORE, IT IS MY OPINION: 

A standing committee of the Legislature not formally 
discharged prior to the final adjournment of the preceding 
session may meet during a special session for the purpose 
of gathering information and taking testimony on a matter 
not within the call of the special session. 

Sincerely, 

1/lOlle-~j 
MARC RACICOT 
Attorney General 
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NOTICE oF-FUNCTIONS-oF ADMINISTRATIVE COD~ COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Proposals of the Department 

of Revenue are reviewed only in regard to the procedural 

requirements of the Montana Administrative Procedure Act. The 

Committee has the authority to make recommendations to an agency 

regarding the adoption, amendment, or repeal of a rule or to 

request that the agency prepare a statement of the estimated 

economic impact of a proposal. In addition, the Committee may 

poll the members of the Legislature to determine if a proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an a~ncy to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Defini tiona: is a 
of all 

MAR is a soft 
~~~~~~~~~~~~~~~~w~ce·-monthly, 
containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney general (Attorney General's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical 
Update the rule 
accumulative table 
contents in the last 
Register issued. 

index. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Procedure Act for inclusion in 
the ARM. The ARM is updated through December 31, 1989. This 
table includes those rules adopted during the period 
January 1, 1990 through March 31, 1990 and any proposed rule 
action that is pending during the past 6 month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1989, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1989 and 1990 Montana Administrative Registers. 

ADMINISTRATION. oepartment of. Title 2 

I-XIII and other rules - Veteran's Employment Preference -
Veteran's and Handicapped Person's Employment 
Preference, p. 1361, 478 

2.13.102 Use of the State Telecommunication Systems, p. 397 
2.21.8017 and other rule- Grievances, p. 1997, 377 
(Public Employees' Retirement Board) 
2. 4 3. 3 02 and other rules - Montana's Retirement Systems -

State Social Security Program - Purchasing Service 
Credit- Post-retirement Benefit Adjustments -Return 
to Covered Employment After Retirement, p. 1999 

(Teachers' Retirement Board) 
I-VII and other rules Crediting Military Service 

Payment of Benefits at Death - Payment of Child's 
Benefit - Bonuses as Compensation - Correcting Errors 
on Wages Not Reported, p. BOO, 1276 

(Workers' compensation Court) 
2.52.101 Transfer of Organizational and Procedural Rules of 

the Workers' Compensation Court to the Department of 
Labor & Industry, p. 2177 

AGRICULTURE. Department of, Title 4 

I-V Production of Mint, p. 1374, 1839 
(Montana Agriculture Development council) 
I-XIII and other rules - Growth Through Agriculture Program, 

p. 810, 1190, 1338 
4.12. 1202 and other rules - Alfalfa Leafcutting Bees, p. 1, 3 78 
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4.12.2618 Bond Schedule for Itinerant Merchants, p. 1037, 1482 
4.15.101 and other rule - Fees - Agriculture Debt Mediation 

Scheduling and Agreement Procedures, p. 807, 1278 

STATE AUDITOR. Title 6 

I-VII 

I-IX 

6.6.505 
6.6.506 

Establishment and Operations of a Prelicensing 
Education Program, p. 8, 487 
Establishment and operations of a Surplus Lines 
stamping Office - Imposition Upon Transactions of 
Surplus Lines Insurance of a Stamping Fee 
compulsory Membership in a Surplus Lines Advisory 
Organization, p. 2008, 218 
Policy Definitions and Terms, p. 1252 
and other rules - Medicare Supplement Insurance 
Minimum Standards, p. 1039, 1230, 1301 

COMMERCE. Department of. Title 8 

(Board of Architects) 
8.6.406 and other rules Reciprocity Qualification 

Required for Branch Office Examinations 
Individual Seal Renewals standards of 
Professional Conduct - Fee Schedule - Architect 
Partnerships to File Statement with Board Office -

·Board Meetings- Seal- Governor's Report- Financial 
Records and Other Records - Grant and Issue Licenses 
- Duplicate License - Public Participation, p. 250, 
583 

(Board of Athletics) 
8. 8. 2803 and other rules - Prohibitions - Boxing Contestants -

Physician Requirements Weights and Classes 
Scoring - Down - Equipment - Judges - Inspectors -
Appeals - Appeal of Decisions of Officials, p. 630, 
9671 1483 

(Board of Chiropractors) 
I-V Applications- Minimum Requirements for Certification 

- Approval of Training Proqrams - Recertification and 
Fees of Impairment Evaluators, p. 255 

I-V Applications- Minimum Requirements for Certification 
- Approval of Traininq Proqrams - Recertification -

Fees of Impairment Evaluators, p. 399 
8.12.601 and other rules- License Applications- Educational 

Standards for Licensure - License Examinations -
Temporary Permits - Renewals - Unprofessional Conduct 
Standards - Reinstatement of Licenses - Disciplinary 
Actions - Recordation of License - Definitions, 
p. 258 

(Board of cosmetoloqists) 
8.14.814 and other rules- Fees, Initial, Renewal, Penalty and 

Refund - Salons - cosmetologicalfManicuring, p. 1062, 
1663 
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I 
8.16.101 

8.16.402 

(Board of 
8.20.401 

(Board of 
I-VI 

8.22.301 

8.22.501 

(Board of 
8.24.403 

(Board of 
8.30.406 

(Board of 
8.32.411 
(Board of 
8.54.204 

8.54.817 

(Board of 
8.56.602 

(Board of 
8.58.401 

8.58.412 
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Dentistry) 
Prior Referral for Partial Dentures, p. 1065, 222 
and other rules - Board Organization - Examinations -
Allowable FUnctions - Minimum Qualifying Standards -
Minimum Monitoring Standards - Facility standards -
Reporting Adverse Occurrences - Fees - Oral Interview 
- Applications - Mandatory CPR, p. 942, 2179 
and other rules - Examination - Permit Required for 
Administration or Facility, p. 1066, 2187 

Hearing Aid Dispensers) 
and other rules Traineeship Requirements and 
standards - Fees - Notification of Address Change -
Record Retention - Code of Ethics - Disciplinary 
Actions - Fines - Hearings - Minimum Testing and 
Recording Procedures, p. 694, 1069, 1840 

Horse Racing) 
Superfecta Sweepstakes - Tri-superfecta Wagering, 
p. 1693, 2191 
and other rules - Simulcast Horse Racing - Simulcast 
Race Meets Under the Parimutuel System for Wagering, 
p. 1683, 2189 
and other rules - Definitions - Parimutuel Exercise 
Persons - Jockeys - Pony Persons Trainers 
Veterinarians - General Requirements - Medication, 
p. 635, 968 

Landscape Architects) 
and other rules - Applications - Seals - Examinations 

Reciprocity Suspensions and Revocations 
Complaint Process - Disciplinary Actions - Fines, 
p. 698, 1279 

Morticians) 
and other rules - Examinations - Fee Schedule -
Itemization, p. 1624, 2193 

Nursing) 
Renewals, p. 1627 

Public Accountants) 
and other rules - Licensing of Public Accountants, 
p. 1870, 584 
and other rules - credit for Service as Report 
Reviewer Definitions Filing of Reports 
Alternatives and Exemptions Reviews and Enforcement, 
p. 1866, 586 

Radiologic Technologists) 
and other rules - Permit Applications course 
Requirements Permit Examinations Temporary 
Permits - Permit Restrictions, p. 402 

Realty Regulation) 
and other rules - Administration, Licensing and 
Conduct of Real Estate Licensees - Registration and 
Sales of Subdivisions, p. 405 
Inactive Licenses - Reactivation of Licenses 
Continuing Education, p. 467, 1339 
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8.61.404 
(Board of 
8.62.404 

8.62.504 
(Board of 
I 
(Building 
8.70.104 
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Social Work Examiners and Professional Counselors) 
and other rule - Fees, p. 424 

Speech/Language Pathologists and Audiologists) 
and other rules - Speech/Language Pathology and 
Audiology, p. 1699, 2194 
Nonallowable Functions of Aides, p. 645, 1566 

Veterinary Medicine) 
Advisory Committee, p. 952, 1341 

Codes Bureau) 
Incorporation by Reference of the Model Energy Code, 
p. 1070, 1909 

(Milk control Bureau) 
8.79.301 Licensee Assessments, p. 426 
(Financial Division) 
I Investment Securities, p. 1377, 2196 
I-III Application Procedure for Authorization to Engage In 

the Escrow Business - Change of OWnership in Escrow 

8.80.102 
Businesses - Exaaination ot Escrow Business, p. 2015 
Banks - Direct Leasing ot Personal Property, p. 470, 
1280 

(Board of Milk control) 
8.86.301 Clae;s I Price Formula - Class I Wholesale Prices, 

8.86.301 

8.86.301 
8.86.505 

8.86.506 

p. 2101 
Formula for Fixing Class I Wholesale, Retail, Jobber 
and Institutional Prices, p. 1546 
·Class l Resale Pricing For.ula, p. 710, 2047 
Quota Rules for Producera Supplying Meadow Gold 
Dairies, Inc., p. 2099 1 502 
Statewide Pooling At'rangementa as it Pertains to 
Producer Payments, p. 2109 

(State Banking Board) 
I Application Procedure for a Certificate of 

I 

Authorization to Establish a New Branch, p. 1380, 
2201 
Application Procedure for Approval to Merge 
Affiliated Banks, p. 1302, 2198 

(Board of Investments) 
I-IX Montana Econoaic Developaent Act - The Conservation 

8.97.802 
Enhancement Program, p. 1634, 2204 
and other rules - Montana Capital Company Act -
Investments by the Montana Board of Investments, 
p. 1881, 503 

8. 97.1101 and other rule - Names and Addresses ot Board Members 
- Conventional Loan Program - Purpose and Loan 
Restrictions, p. 182, 589 

8. 97.1101 and other rules - Organizational Rule - Forward 
Commitment Fees and Yield Requirements for All Loans 
- Loan Programs Assumptions, p. 1631, 2203 

(Board of Science and Technology Development) 
I-XX and other rules - Loans Made by the Montana Board of 

Science and Technology Development, p. 428 
(Montana State Lottery Commission) 
8.121. 101 and other rule - Organizational Rule - Retailer 
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commissions, p. 954, 1484 
8.127.203 and other rules - Definitions - Retailer Bonding -

Duties - Revocation or Suspension of Licensed -
Prizes- on-line Endorsement, p. 2017, 226 

EPUCATION. Title 10 

(Superintendent of Public Instruction) 
I-IV Spending and Reserve Limits, p. 24, 508 
I-V Guaranteed Tax Base, p. 15, 507 
I-VII Permissive Amount, Voted Amount and School Levies, 

I-XVII 
I-XXII 

10.6.101 

10.13.101 
(Board of 
10.55.804 

p. 29, 510 
Special Education Due Process Matters, p. 440 
and other Rules - Tuition and Accounting Practices, 
p. 330 
and other rules - All School Controversy Contested 
Cases Before county superintendents of the state of 
Montana, p. 436 
and other rules - state Equalization, p. 184, 505 

PUblic Education) 
and other rules - Gifted and Talented - Experience 
Verification - Class 3 Administrative certificate, 
p. 1072. 2050 

10.57. 301 and other rules Endorsement Information 
Endorsement of Computer Science Teachers - Policy 
Governing Pupil Instruction-Related Days Approved for 
Foundation Program Calculations - Program of Approved 
Pupil Instruction-Related Days, p. 2116 

10.57.401 Class I Professional Teaching Certificate, p. 1640 
(State Library Commission) 
I Reimbursement to Libraries for Interlibrary Loans, 

p. 956, 1844 

FAMILY SERYICES. pepartment of. Title 11 

11.5.1002 and other rule - Day care Rates Payments and Parental 
Access to Day Care Facilities, p. 1305, 1664 

11.7. 402 and other rules - Composition of and Criteria for 
Approving Recommendations of Youth Placement 
Committees Composition of Foster Care Review 
Committees, p. 265 

11.12.104 and other rule- Licensure of Youth Care Facilities, 
p. 263, 590 

11.14.314 and other rule - Group Day Care Home Health care 
Requirements, p. 2020 

11.16.120 and other rules - Licensure of Adult Foster Care 
Homes, p. 1706, 2207 

FISH. WILDLIFE AND PARKS. Department of. Title 12 

I-VI Paddlefish Egg Donations, Marketing and Sale, 
p. 1383, 2051 

Montana Administrative Register 7-4/12/90 



r-vr 
12.6.801 

12.6.901 
12.6.901 

12.6.901 
12.6.903 
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Upland Ga~e Bird Habitat Enhancement Program, 
P• 1386, 2054 
and other rule - Restricting Public Access and 
Fishing Near Montana Power Company Dams - Boating 
Closures, p. 449 
water Safety Regulations, p. 452 
water Safety Regulations - Closing Certain Waters, 
p. 35, 514 
Water Safety Regulations, p. 1257, 1910 
Helena Valley Equalizing Regulations, p. 506, 1281 
Warm springs Game Preserve, p. 38, 515 

HEALTH ANP ENVIRONMENTAL SCIEHCES. oepartment of. Title 16 

I Access of Funeral Directors or Morticians to Copies 
of Death Certificates, p. 1480 

I-III Living Will Procedures for Elllergency Medical Services 
Personnel, p. 1737, 2232 

I-V Reports of Unprotected Exposure to Infectious 
Disease, p. 1733, 2229 

I-XV Pretreatment standards for Discharges Into Publicly 
operated Treatment Works, p. 1457, 2063 

I-XXIV Petroleum Tank Release compensation Program, p. 40, 
516 

I-XXXII Occupational Health- Asbestos Control, p. 1740, 2234 
I-XXXVIII ·and other rules - Licensing of Emergency Medical 

Services, p. 1712, 2212 
16.8.807 and other rule - Monitoring and Reporting of Air 

Quality Data, p. 1259, 2059 
16.10.606 Temporary Licensing of Tourist Homes During the 

Montana Centennial Cattle Drive, p. 1390, 2211 
J6.20.901 and other rules Montana Pollutant Discharge 

Elimination System, p. 1391, 2060 
16.26.102 and other rules - Women, Infants and Children, 

P• 20221 227 
16.45.101 and other rules Underground Storage Tanks 

Reimbursement far Petroleum Storage Tank Release 
Clean Ups, p. 1075, 1308, 1912 

HIGijWAYS. Department of. Title 18 

I-XX Installation of Motorist Information Signs Along 
Interstate and Primary Highways, p. 1641, 111 

18.8. SlOB and other rules - Convoy Moves of oversize Vehicles -
Flag Vehicle Requirements, p. 2027, 591 

18.8.1101 Movement of Houses, Buildings and Other Large 
objects, p. 578 

INSTITVTIONS, Department of. Title 20 

20.3. 202 and other rules - Definitions - Clients' Rights -
Outpatient Component Requirements - Certification 
System for Chemical Dependency Personnel - Chemical 
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Dependency Education Course Requirements ACT, 
p. 2121 
Prisoner Application Procedure, General Statute 
Requirement, p. 1767, 285 

JUSTICE. Department of. Title 23 

I-XLVII 
I-L 
8.124.101 
8.124.102 

(Board of 
23.14.401 

23.14.404 

EDergency Rules - Gambling, p. 1485 
Gambling, p. 1769, 286 
and other rules - Gambling, p. 2127 
and other rules - Emergency Amendment and Adoption -
Video Gambling Machine Rules, p. 1504 

Crime Control) 
and other rules - Administration of Peace Officer 
Standards and Training - Minimum Standards for the 
Employment of Detention Officers - Requirements for 
Detention Officer Certification -Referenced Rules to 
Apply to FUll-time and Part-time Detention Officers, 
p. 1559, 2064 
and other rule General Requirements for 
certification Requirements for the Basic 
Certificate, p. 1557, 2065 

LABOR ANP INDUSTRY. Department of. Title 24 

I-II ·Establishing Montana's Minimum Hourly Wage Rate, 
p. 454 

(Workers' Compensation Judge) 
24.5.101 and other rules- Procedural Rules of the Court, 

p. 349 
(Human Rights Commission) 
24.9.212 confidentiality - Procedure on Finding of Lack of 

Reasonable Cause - Contested case Record - Exceptions 
to Proposed Orders, p. 2157, 525 

24. 16.9009 and other rule - Prevailing Wage Enforcement 
Placing All Prevailing Wage cases Under Wage Claim 
Proceedings, p. 1654, 2249 

(Board of Personnel Appeals) 
I-VIII Review of Wage Claims by the Board of Personnel 

Appeals, p. 1656, 2250 
(Workers' Compensation) 
24.29.101 and other rules Transfer of Part of the 

organization and FUnction of the Division of Workers' 
Compensation to the Employ.ent Relations Division, 
p. 2151 

24.29.1415 Impairment Rating Dispute Procedure, p. 456 

STATE LANDS. Department of. Title ~6 

I-III 

I-VII 

Investigation of Complaints Regarding Effects of Hard 
Rock Blasting Operations, p. 458 
Authorizing Permitting and Requiring Reclamation of 
Hard Rock Mills and Operations that Reprocess 
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Tailings and waste Rock from Previous operations, 
p. 267 
and other rules - Disposal of Underground Coal Mine 
Waste - Individual Civil Penalties - Restrictions on 
Financial Interests of Multiple Interest Advisory 
Boards, p. 1309, 366A 
and other rules - Revegetation of Land Disturbed by 
coal and uranium Mining Operations, p. 1885 

LIYESTQCK. Department of. Title 32 

I 

32.2.401 

32.3.201 

Notice of Change of Agent Employment Status, p. 511, 
1845 
and other rules - Requiring a Sheep Permit before 
Removal of Sheep from county or state Fees, 
p. 1894, 300 
and other rules - Regulating Sheep, Bison and Llamas, 
P• 1660, 300 

NAtURAL RESOURCES AND CONSERVATION. pepartment of. Title 36 

I-II 

I-II 

(Board of 
36.15.101 
36.16.118 

(Board of 
I 
36.21.415 
(Board of 
I 

36.22.307 

36.22.601 

Reject Permit Applications for Consumptive Uses -
Modify Permits for Nonconsumptive Uses in Rock creek 
Basin, p. 1334, 301 
Reject Permit Applications for Consumptive Uses and 
to Modify Permits for Nonconsumptive Uses in Grant 
Creek Basin, p. 959, 228 

Natural Resources and Conservation) 
and other rules- Floodplain Management, p. 727, 1665 
Voluntary Transfer of A Reserved Water Right, 
p. 1564' 2066 

water Well Contractors) 
Abandonment of Monitoring Wells, p. 273 
Fee Schedule, p. 1790, 119 

Oil and Gas Conservation) 
Incorporating by Reference Rules Pertaining to the 
Montana Environmental Policy Act, p. 2164, 531 
and other rules - Issuance of Oil and Gas Drilling 
Permits - Public Notice Requirements - Change of 
ownership Requirements - Bond Release, p. 1792, 305 
and other rules - Emergency Amendment - Public Notice 
and opportunity to be Heard Before Drilling Permits 
May Be Issued, p. 1512 

PUBLIC SERVICE REGULATION. pepartment of. Title 38 

I-III and other rules - Motor Carrier Status - Class c 
Contracts - Class C Pickups and Delivery - Contract 
and Common Carrier Distinction - Insurance - Transfer 
of Authority - Carrier Rate Increases - Vehicle 
Identification, p. 467 
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I-XXIII and other rule Establishing Certain Minimum 
Standards for the Adequacy Of Telecommunications 
Services, p. 377, 1515 

38.4.105 and other rules - Intrastate Rail Rate Proceedings, 
p. 1796, 2252 

38.5.2202 and other rule -Federal Pipeline Safety Regulations 
Including Drug-Testing Requirements, p. 275 

38.5.3332 customer Billing, p. 192, 593 

REVENUE. DePartment of. Title 42 

I 
I 

I 
I 
I 
I 
I-III 

I-V 

42.12.205 

42.15.106 
42.15.117 
42.17.105 
42.17.114 

42.18.101 

42.20.401 

42.23.117 
42.23.413 

42.27.102 
42.27.301 

42.28.321 

Property Tax for co-op Vehicles, p. 1805, 233 
Bad Debt Credit - Special Fuel Dealers - Motor Fuels 
Tax, p. 1262, 1847 
Prepayment of Motor FUel Taxes, p. 1264, 2068 
Allocation of Accommodation Tax, p. 1164, 1529 
Bad Debt Credit - Motor Fuels Taxes, p. 831, 1282 
Keylock or Cardtrol Statements, p. 745, 1284 
Property Tax - Reappraisal of Real Property Dealing 
With Statistical Procedures and Results, p. 198, 596 
Property Tax - Reappraisal of Real Property, p. 54, 
2021 3671 596 
and other rule - Requirements When Licensing Is 
Subject to Lien, p. 194 
Personal Income Tax surcharge, p. 1801, 120 

·capital Gain Exclusion for Income Taxes, p. 1266 
Computation of Withholding Taxes, p. 1803, 121 
and other rule - W-2 Filing Dates for Withholding 
Taxes, p. 1268, 1846 
and other rules - Property Tax - Reappraisal Plan, 
p. 2031, 594 
and other rules - Property Tax - Sales Assessment 
Ratio, p. 2039, 596 
Surtax tor Corporations, p. 2044, 234 
Carryover of Net Operating Losses - Corporation 
License Tax, p. 2166, 645 
Distributors Bond for Motor Fuels, p. 1799, 122 
Gasoline Seller's License for Motor Fuels, p. 747, 
1283 
Required Records - Audits - Motor Fuels Tax, p. 580 

SECRETARY OF STAIE, Title 44 

I 

I-III 

1.2.419 

44.9.103 

Interpretive Rule Regarding Facsimile Requests for 
Absentee Ballots, p. 749, 1343 
and other rules - Fee Schedules for Filing Documents 
in the Secretary of State's Office - Facsimile 
Filings - Priority Fees, p. 963, 1342 
Filing, Compiling, Printer Pickup and PUblication for 
the Montana Administrative Register, p. 1806, 2253 
and other rules - Mail Ballot Elections, p. 2168, 
308 
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(Commissioner of Political Practices) 
44.10.331 Limitations on Receipts From Political committees to 

Legislative Candidates, p. 203, 532 

SOCIAL AND REHABILITATION SERVICES. Department of. Title 46 

I 

I-II 
I-VIII 

I-LXV 

46.10.407 

46.10.508 

46.12.102 

46.12.303 
46.12.402 

46.12.505 

46.12.532 

46.12.545 

46.12.545 

46.12.550 
46.12.552 
46.12.570 

46.12.571 

46.12.1011 

46.12.1201 

46.12.1823 
46.12.2013 

46.12.3207 

46.12.3401 
46.12.3401 

46.12.3803 
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and other rule - Transfer of Resources for General 
Relief Eligibility Purposes, p. 1905, 127 
Transitional Child care, p. 207, 533 
Skilled Nur11ing and Intermediate care services In 
Institutions for Mental Diseases, p. 278 
and other rules Child Support Enforcement 
Procedures and Administration, p. 74, 375 
Transfer of Resources Rule for the AFDC Program, 
p. 1896, 123 
and other rules - Eligibility Requirements for the 
AFDC Program, p. 1166, 1570 
and other rules - Medicaid Provider Sanctions, 
p. 1819 
Medicaid overpayment Recovery, p. 2175, 379 
Medicaid Sanctions for Intermediate care Facilities 
for the MentallY Retarded, p. 1808 
and other rules Reimbursement for Certified 
Registered Nurse Anesthetists' Services, p. 1171, 
1848 
Reimbursement for Speech Therapy Services, p. 596, 
876 
and other rules - Occupational Therapy Services, 
p. 370, 582 
and other rules - Occupational Therapy Services, 
p. 1270, 1669 
and other rules- Home Health Services, p. 654, 1285 
Reimbursement for Home Health services, p. 474 
and other rules - Clinic Services Provided by Public 
Health Departments, p. 1168, 1850 
and other rules Coverage Requirements and 
Reimbursement for Clinic Services - Psychological 
Services - Clinical social Work services, p. 71, 534 
and other rules - Speciali~ed Nonemergency Medical 
Transportation, p. 1811, 2254 
and other rules -Reimbursement of Nursing Facilities 
for Nurse Aide Wage Increases - Oxygen Equipment -
Incorporation of the Patient Assessment Manual -
Other Matters, p. 1814, 2255 
and other rule - Hospice Services, p. 205, 539 
Reimbursement for Certified Registered Nurse 
Anesthetists, p. 214, 540 
Ineligibility for certain Medicaid Benefits Following 
Certain Transfers of Resources, p. 1898, 124 
Transitional Medicaid Coverage, p. 210, 541 
Medicaid Coverage for Pregnant Women and Children up 
to Age Six, p. 212, 542 
Medically Needy Income Levels, p. 368 
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46.12.4008 Earned Income Diaregarda for Institutionalized 
Individuals, p. 216, 543 

46.13.405 Low Income Energy Assistance Program (LIEAP), 
P· 1174, 1571 

46.25.101 and other rules - General Relief, p. 1825, 2271 
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