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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Rule 
2.13.102 pertaining 
to the use of the ) 
state's telecommunication) 
s~~~ ) 

NOTICE OF PROPOSED AMENDMENT OF 
RULE 2.13.102 PERTAINING TO USE 
OF THE STATE TELECOMMUNICATION 
SYSTEMS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. On May 18, 1990, the Department of Administration intends 
to amend Administrative Rule 2. 13.102 pertaining to use of the 
state's telecommunication systems. 

2. The rule as proposed to be amended provides as follows: 

2.13.102 USE OF THE STATE'S TELECOMMUNICATION SYSTEMS 
(1) The facilities of the state's telecommunications systems 

are provided principally for the conduct of state business. In 
addition to state business, the state's telecommunications systems 
may be used by: {a) local political subdivisions of the state, for 
the conduct of their business; (b) residents in housing of the 
Montana University System, for their calls originating on the 
university system campuses; and (c) state employees and officials 
for local and long distance calls to latch-key children, teachers, 
doctors, day-care centers and baby sitters, to family members to 
inform them of unexpected schedule changes, and for other essential 
personal business. The use of the state's telecommunication 
systems for essential personal business must be kept to a minimum, 
and not interfere with the conduct of state business. Essential 
personal long distance calls must be either collect, charged to a 
third party non-state number, or charged to a personal credit card. 

AUTH: Sec. 2-17-302 MCA 
IMP: Sec. 2-17-302 MCA 

3. The word "principally" is added to make explicit that the 
department of administration is authorized to provide access to 
'ldditional user groups. In 2-17-302 MCA is language that the 
department of administration shall provide a means whereby 
political subdivisions of the state may utilize the state 
telecommunication systems. Further, in serving the units of the 
university system, the student residence facilities, which are 
currently linked to the state telecommunications systems for local 
calling, will be used by resident students, faculty and 
administration for long distance calling. This wi 11 have the 
effect of lowering costs for such calling for the students, and for 
all users of the systems through improved economies of scale. 

;-!l\R Notice No. 2-2-183 
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4. Interested parties may submit in writing their data, 
views, or arguments concerning the proposed ammendment to John 
Aubry, Telecommunications Bureau, Room 219, Mitchell Building, 
Helena, MT 59620 no later than April 12, 1990. 

5. If the Board receives requests for a public hearing on the 
proposed amendments from either 10% or 25, whichever is less, of 
those persons who are directly affected by the proposed amendments, 
from the Administrative Code committee of the legislature, from a 
governmental agency or subdivision or from an association having 
no less than 25 members who will be directly affected, a hearing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. 

Director, Dcpartmens;of Administration 

Certified to the Secretary of State ___ Ma __ rc_h __ 6_, __________ 1990 . 

)-3/15/90 
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STATE OF MONTANA 
DEPARTMENT Of COMMERCE 

BEFORE TilE BOARD OF C'll T Hllf'RN"fllKS 

In the matt»r of the proposed 
adopti<>n of new rulE•s pertain­
Jng to applicati•.•ns, min1mum 
requ1re~ents for cPrtif1cation, 
approval of training programs, 
recertification and fpps nf 
impillJ"Ti!Pnt. evaluators 

Til: All Inh•rest.Pd Persons: 

NOTICE < Jl· PUBLIC HEARI~G ON 
PROPOSED ADOPTION OF NE\v IWLE:S 
PERTAINING TO IMPAIRMEN~ 
EVALUATORS 

1. On April 12, 1990, ;,t. 9:00a.m., a pub!••· hedrJnq 
will hP held in the ll<>partmf'nt of Fish, Wi ldl ifP, <1nd 
Parks building, 490 Nnrth MPridian Road, K.di~pPII, '1nnt.•n-• 
to C'onSidE'r (li~H-~ndmPnt new rule·s perta1n1nq In lr;lp..=tlt'PH~rll 
Evaluatnrs. 

2. The proposed npw rules w1ll r-!'dd dS fr·JJlr)~;.:s: 

"l_._AP_P\,!CATIO'<S FOR CEHTT FIC:ATWN lll· _l.~!'•}IHMI_NT 
E:V~LlJATI)RS ( l) Any -l-t<~P~sed---;=;hiroprac-tor desirinq to h•· 
cet't.ifted as an evalucltor to rat.e 1mprl1 rmPnts nf workPrs' 
compPnsn.tion claiflldnt ~ ()r 1nsurers shn.ll fi lr-• ~~n rtppl J!"clt J!lll 

w1t.h the board. 
(2) Applicants must hRvP been in active rlinJ~al 

practice for a minimu~ of three (3) yf",H'.S, with .. t ]past fdl' 
(50) pt•rcent of the rtppLICclnt.'s pr..=tr tit',-· dr•vot~:='•d to prit J~-'rlt 

rnanagPment. 
(J) Appli<c-1nts J'1·3V qu~ilfy fur the• •·•"l'tlfl<'"ll•>n 

pxanlndtion by: 
(a:) successfully cnrnp1Pt- ing a hoat-d-,.,ppr•H"Pd prn~trdl'1 f·,r 

educat 1 on and t ra1n1 nq 1'lf t·(·rt if i~d r·h J ,.nJli",'J!'t. t~· lP\I"l.t IITit·Jd 

ev.:1luators; or 
(bl successfu.lly coP1pleting an .=td\lcatit)fli'll dnd traJrllll'l 

pr-ograr;) relat1ng to ch:tropractic nrthopt->dtcs, tr.1p.:tirn1ent 
ratings or sinnlar- cr)urs.;o work ..lt rt CC'E stilt us chi rnprdrt i·· 
colleq~:· or any other (·nlleqe or unl\:erstt.y .ipprnv~)d hy th1· 
hoard: 

( 4) Diplomats nf thP American Chll'Ot•r''"'t I<.' f<<•,Hd nf 
Orthopc'dist.s (D!\CBO) will not be re·~uir!"d. to tab• Ill•· 12 
hours t.lf the clliropr.-l!"tl(_' orthnpt·-:.dlt's s(•(·t t(:n 11( t h•· ! rrtill!'l'l 

program. 
(~) Applicants Olll"t take and p.~s<; .:~n Pxaninallon 

prPsC'rtbed and givPn hy the board wtth d r.lintrnnn J1d'"'l<-;tnq qr.ldt 1 

of 7~'' on all guest ions asked. 
(h) Applications ,;h<dl be .•ccomparJJPd by ,,ffHcicd 

tr~nsc-r-ipts, diplomas or ~1mil~r CF">rt"lflc,lt"""'"i PVidf-"'nc·in 1J 
successful complPt 1011 pf one of the tvpPs of •·<ilw.;t 1on 
and t.r,ining programs appro,·•··d by the ho.;rd. Suc,·pssfnl 
comp}Pt ion 1s deemed to r;H:-·an obtai n1ng n rrlv.· s•·nrt• (~\·r·ra 1 
of 7'i?;. on a cnmprr-hens1ve PXdminnt ion •"""!1\-(•J"IIl(] t h,. Pnt 1 re 
education and training program." 

1\tJth: s ...... 37-lc-201, "1CA; ~·tr, s ... ,. 17-12-!fl\, ,,,., 

MAR Notice No. B-12-15 5-3/15/90 
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"I I. MINIMllM RF.QUTREMENTS FOJ.L BOARD-~_P_f!_l_Q_~J:-Q_r:!_l()(]RAM_S 
IQ_ __ .Q!!_~E:! FOR CERTIFICATION 1\S EVALUATORS ( l I In Mder 
to qu.,d i ry -rc;r:- board-approvaL-Pr-ocir~ms---'for erhwation and 
training of prospe~t1ve chiropractic impairment evaluatorR 
must r,:.quirP cnrtplPtion of a m.lnlr'Hif'l of 36 hour~ of ,~Jt~ssrnort 
course w·r_,rk f+J thP fullowin~l f'\:t.t·Jd on tht> fnllnk·Inq ~11bjt""r~t 

a r~as: 
tal 12 hours of chiropractic orthope~ics; 
(bl 12 hours of educational material specifically 

prepared hy a r:tt_"'d i(~~ l doctor 'fl.'ho spPc 1 aJ 1 ZPS _in irnpa i rment 

rcdJng; "'"i 
tcl 12 hours of instruction fr<:>m pL1intiffs' advo•c<lte 

attorneys, defendants' advocate attorneys and claims examiners 
Pxperienced 1n h~ndling of worker's c·ornpensatton cast~~.'' 

,,11th: Se<:". 17-1>201, ~JC,\; l~IP, SN', ll-12-201, •]('\ 

"lTT, 1\F~fR!JV.I\L (JF TRIIPIT'IH;Pfllll3J3ll~fi tll 1\p[dll'dfl"ll" 
for appH>\',d of t r<nnlng proyrans ><hall bP nl,Hle by lt·f tPr wi lh 
supporting dneumeut.s nnd must dr'r.1nnst rat p tf) thP s..-1t i !'ifa_,·t: it1t1 

of the b,-,r'lrd th.d- ~u,·h pr-ogrnr:ls fulfill th,~ '''"fliJn-·t:Jt-•nts nf 

(2l ThP ..-tlpr-~~~rtlng r:io(·DrH::·nt..:.: rnust in,·lJJdP rt syllr.!Jus 
Or prnqrdf':l (JIJt il{lP !jf1PI'lfyinq f ]\t:' r·l .. tSS!"C:On hours fOI' Pii<"h 

q.:.'9T'lent nf t:he IJr·q~lr.in, .~ v1t:~~- nf '',H'h .in-.::.tnt~·t or nnd t !1" 
r1(1'thod t\) be er'lployt_•d in mortitnrlnq . .Jttenddnl.'t-'. 

13) [n ""'V..-l}U.iling-propo~t"'d trtll.ning prortr.-Hls, tho:· ho.)rd 
n;iy invf?qtJrta\"f-' and fldke pers1)n.11 tn~per·t.i,)n<.;, ,,r d.:-leqatP tu 
one or (Tlt)r,,• of 1ts PlPrlbPrS nr any ()th,:::r duly qu~1lif1Pd pPr~nns 
the aut her 1 t y to rrhlkP ~uch i nvf-•"'t.tg.-lt ions ctnd inspect J.ons: for 
thP ho,lrd. Su•~h lllVPSt igatiuns .:t11d lT1~f-!f'< t \!'lfl'-' h'lll ~~~· ,1t r h~-' 
f'\f!Pnse (,f t ht·• ['I ('~-1rdf:1 sponsor~. 

( 4) V..hefl c1. f·ra.tning pro~,r.trl IS ,lpprO\I'd, t.hP ~Hl<lt-d 1,.,-1\l 
lSSIJP a if·t t·er of .ippn.H·ai for t hP t ri-IJnLU~l prlllJI-dl'l. 

(!)) ~l~pr·ov.d of l'l progra.n n.=ty br· k'lt.hrlLH-.·n \•.'hf'n tho:· 
board f1nrls thnt thP program f.-:1.iJ"' to mdintatn thJ-• f:'>dll!'dtu~ndl 
stAndards ~~·t. fnrt.h in the or1qinn.l appli(·.!ti<:Jn." 

"11th: s .. , .. 17-t:'~20L Mr,'\; !'II', S•.'C. l7-12-211J. '!C-\ 

")_1.7, ___ RFCERTIFTCATION - Df:--:1\L - RE\-'Cl(''IT!rl:-i t 11 ,\ 
r1inunum (If f~~lJr (.f). t;~)~;·r;- .. ~f S[lf~~<~t~llZf.,rc(--,rlt-Lt~lling t~d11·.·at ir•n 
relev<~nt to trrlfJillrmPnt evrtlu,--ttlnn ~~\-pr·y e\'Pll nutliH~rt.:.d 

year must l1•:> dt~fl<)nst rated in ordt-•1- to '-:fll.-lllf~ for rPrtf'~~~l of 
certification. This requircor"'"t IS 111 .-,ddltJ·.•n tn tlw 
cc1nt inuing ~ dw:-oat Jon hours re1p11 r1-•d f<.'!r d!tflU,ll t·Pnt•\·:d I <-)f 
l u_·pn!O;es t n pr.tet ic.=> chiropra.(~t 11·· 1n this o;;t_,..11 ,-:. 

1:?1 f'prsistent deviatior1 fr<'lfl qt-:.nerall\· ..-l.l...'<"t'!•terl 
st.dndttt-ds for lf~'prtirn,...,.nt evnlu.·'lllnn ~c; gr<JIJI'I;l:=; f(lr.dt-'nlrli ()f 

t·enewa1 (If certificdllon and f••r J't'\'l'i"rlt it•n 1.1[ thp ll'lf•.-lliTIPn~ 

f'\'dlllator cf'rtlfJc:..=~te." 

1\llt:h: SP•''. l7-1-l.l4, l7-12-2CII, 'Wi\; f\lP, S••>', 
17-12<'£1[' '11'-\ 

"';:,_ 
( 1 l 
t ~I 

5-3/15/90 

l:LES 
t\l•PlJc,:dll)n fee for lf·1p.l11Tif'llt 

r·;·t·t 1 f 11· -1! f' fpp for· lf'!Jl.\J r·nPnt 
~~\- ·l 1 tJ.t t '' r s 
''\-,-slti.ll .. rc; 

S I 2 'i. CHI 
~ ]',,()() 

~~R Notice No. 8-12-15 
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Renewal of certification fee for impaired 
evaluator,." 

Auth: Sec, 17-12-201, MCI\; TM~, St>r, 37-l-114, 
37-12-201, MC.'\ 

s )0.00 

ll~~~Q_~: These rules are he1ng proposed to prnv1de for 
qualifying and cert1fying r·h1ropractors to perform tmpaJr·mpnt 
evaluations for worker's compensation claimantB and 1nsurerw 
as provided by Chapter 203 of the Laws of 1989, They also 
provide for fees to flndnce the administration of the prmrr:.ro. 

These rules are mandated by chapter 203 of the ldWS 
of 1989, which requires the board of ch1ropra~tors to 
set .. tandards for chiropractors to qualify as impairment 
Pvalu~tors for workers compensat.1on cl<'timants etlld lllSUrPrs. 

3. Interested persons may submit their data, vtPw,. or 
argumPnts either orally or In writing at the hearing. Writ!Pn 
data, views or argumf>nts may also bP s11hmitted to the Board of 
Chiropractors, 1424 'Hh Avenue, lie lena, Mont""'' S9620-0407, no 
latt>r than April 12, 1990. 

4. Geoffrey L. Br,l7i<>r, fiPlPna, Mnntrina, has bPero 
designilted to pre~ide oVPr and cond1wt the heartn~~· 

BOARD Of CHIROPRArTORS 
ROGER CO~MS, O.C., PRESIOFNT 

MAR Notice No. 8-12-15 5-3/15/90 



-402-

STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

REFORE THE ROARO OF RADIOLOGIC TEC:HNOLOGISTS 

In the matter of the proposed 
amPndmP.nt of rules pP.rtaining 
to pPrmit applications, course 
requirements, permit examina­
tionM, t.Pmporary pPrmits and 
the proposPd repP.al of a rule 
pPrtaining to permit rPstric­
tians 

NOT!C:E OF PROPOSED AMENOMENT 
Of 8. "i6. 602 PERMIT APPI,JC'I\­
TION, 8.~6.6026 rouRsE 
REQUTREMENTS FOR T.TMITF:O 
PF'RMIT APPJ.TCI\NTS, A.%.602C' 
PF'RMIT EXI\MINATTONS, 8.~6. 

n04 TFMPORI\RY PERMTTS AND 
TilE PROPOSED REPEAT, Of 
A.Sn.60n PERMIT RFSTRICTIONS 

NO PI'BLIC 111'1\RING CONTEMPLATED 

TO: All IntPrested PPrsons: 
1. On May 7. 1990, thP Board of Radiologic TPchnologists 

proposes to amPnd and repPal the above-stated rules. 
2. ThP proposed amPndmPnts nnd the reasons for thP 

amendments will read as follows: (new matter undPrlined. 
df>letPd mattPr intPrl inPd) (full text of the rules is !orated 
at pages 8-1571 through 8-1574, 1\dminist.rntivP Rules of 
Montana! 

"8.~11.602 PFRMTT APPLTCI\TI_Q!'! Ill and (Jll.•d will r<"rnrtin 
the same. 

(b) applic.,t.ion fef!' and Px~.~-!.~~ C~nd 
lcl through Ill will remain the same." 
Auth: SPC. 17-1-134, 17-14-20~, l7-J4-10fi, '11''\; 1'11', 

Sec. 17-14-103, 17-14-106, MC'I\ 

RFI\SON: Th1s proposPd .. mPndm .. nt. wtll allow «pplicnnts to p,,y 
all rPquired fees at the same tine ~nJ expeJite the proces~ing 
of 1} CPOSP <tppl i Ct) t· ion~ • 

"8.~6.n02B ~OUASF RFQUTAFMFNTS FOR LT~ITFD PFR~IT 

cfl~T~ifiPcl cours"" '>J2Elications for i'iffiit;.d 
pPrrnit"!! ,.J,,.,ll mu~.!: bP itpprovPd hy thP bonrd in advance. 

(a l CoursP approval shall he "'"'~!!J},.~.-!'i-hy b,a~!'-cl_upon 
bonrd review of the coursP outl1ne. ,,q,..ndn ,>nd tnstnwtors 
qualifications. -

(b) through (3)(b) will rem01in thP 8arn<>. 
(c) Spine - 16-h..,ur" 8 hours 
ldl through (fl will remain-th··· ""r'"'· 
(g_)____l'_Q_!'<i tioning - 8 hours 
( 4 I .HHl ( 5 I w i 1 I rema in t hP "n mf' • " 

1\uth: SeC'. H-1-lll, 17-14-202, 17-14-\0G, W'A; I~IP, 

sec. 37-14-306. Me~ 

Rf'i\SON: Thr'se propo,.,ed amPndment" arP necPSR.'lrV to revtR<" 
coursPwork rPquirernr-nts to rP{)..,·t d1angPs in the f1eld of 
r<tdio}Oglf• t r,,intng <Ond edllcilt.iOn • f'llrrFllt J \ \t j ~ CjPill'l",.J 1 y 
felt that 8 hours' training with 
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resp!"ct to the spine is "ufficlPnt, but that more ! tdintll•~ 
with respf'et to po,.it·ionin•~ of pat!Pilts «h<>ulcl l>f' off,.,,.,]. 

11 I WI [[ l"f.'Pl"l n t h•· 
<..;.'Hilt?. 

( .l) The pPrrnlt PXCJr:dnat.jon w1ll be dciminl~tf'n•d h'f 
at the board office at ]PaRt twice a v"ar. App11Cdnts f,r 
;;:-;;am111cd 1on will be nnt.if1r-ocl ~t---1-~.-.~,..-~R-~ttr~--tn-rt..-i't'l"j'l"''.~"'"'"' ~~r 
thP !"''~h~-·rlulPd PXdmin.-1tinn. 

lc~l will remain t.h•· samP. 
t~+--B~a~~-m~mh~~~-may-~~m~~~~~~r-th~-~~~~•~"~·~~-~~ 

a~~·~~ane~~--Appt~~a~t~-~hall-make-th~-r~~He~~-~•re~~+r-~~ 
~h~-h~ar~-m~mb~r.--rf-~h~-b~ar~-m~mb~r-"9re~~-~~-rr~e~~r 
~h~-~~"m~natie~;-the-~pp+•eant-~h"l+-n~~+fy-the-b~~rd-~ff~~~ 

•n-wr~t•n9-~f-th~-b~~r~-m~mber-whn-~hn++-b~-proe~or•~9-~h~ 
e~~m~~at·~~,-~h~-e~"m•n~~~~"-~"t~~-P•m~-ano-r+~e~·--At+ 
~~~H~~~~-~h~++-h~-~~~~~~~~~~n-~h~-h~~~n-~ff~~~-M~·-+~~~~-+~ 

~~v~-rr•~~-~e-th~-~eh~~H+e~-~~am~~aP•on• 

( ".ll throuqh (HI wi II rf'mi'll n th<· «.1n11•." 
~<~lh: SP<~. \7-]-]11, l7-J4-2(1:!, ll-14-\ll(,, '!<'1\; I'll', 

sf'(' • 17 - l 4 - l 0 fi ' 'I\,\ 

RFASO~: ThPse propn<-:.f•d nr.lPndrnentR nr·p nr·r-·d•·d t<• r->;qH•dltP tllr' 
li<·Pn~1n~1 pror:ess by allowing appllt'dOt~ t<• t.:-tkF f"X..-Hr'lltJ,-iiJr'll'..., 

at_ t_hp f1rst. f'OnVt::-Oif-•tlt. opportUnlt}' \o.'lt h<)Ut- dP,H-i]l!ll"S Clt 

tncon\t--"nlPnce of borird nH?ntwr~. The exam1nat IrJns, 1n thf-'ll" 
CIJt"rPnt furm.1t, c<~n hP ,n1rninlc;t.ert"'d by ~t.'lff. Arlr.lln\StJ•J'itiiJ 

exar'l nat Ions by pPr~nns ot hPr t h~n bo..=trrl m~rnht:'rS n'·'clllCPR 

su!=!plclrlt!S nf 1nt i-1-r•n[''~t Jtl\'P dlt 1tlltlP<4 -lnd r"lt!Jr·r t;o~r'-ir!T!dl 

\J} ·iS, 

"H,~J6,604 HARDS!ltr• Tf-"fPORAHY r'Jq'v'I[TS (Jl .1!1'1 \11(.(1 

~ .. ~ 11 ,.p,~.~rr~-the !=\{~r~t-~ 
tb+--~-l~~~~r-frMm-~h~-~~r+~~~~~-~~~~~~,-~h~-~~~~+-~H~h~r 

~f-~-r~r~-wh~~h-~h~-~~r"r~m~nt-h"~-~~k~~-•n-~h~-r~~~-~~M~h-~~4 
~~~-~~~~+-"H~h~~-~f-~-r~y~~wh~eh-~h~-~~~+t~~~~-~~~~~~~ri-~nT 

(<')through (~I w<l1 re•m'lin the ><ilW', hut will be renur.1b"red 
·\nth: Sec. 17-1~-20:', 37-14-\0h, '11',\; I'll', S•••'· 

:n- P- 111" , 17- 14- 'or, , 'ir' ., 

8FASON: Thi!"i Rllbrnl~-:. i~ h01nq prrlp<ISI'd fnr dr-•t,·t lrl/1 br·' .lJJ<..;• 

thP \lodr·d ft>"f>}S It IS '-:!lf11~l·fl!lo\IS dlld .ilr'lldlr, 

3. AR~1 R.'ifi.606 1S h<•Ul'J propo<'<P'i f,r rC'p•·.,). 11111 t. ·.t 

of the rule is lnc<>tPrl ~t pdClf' fl-l'i7'i, .~dt'~IIIJS\ <.d ;,,. H11l"s 
of Mnnt".~n~. The ~uthor1ty ~e~..~t.inn IS ~7-l4-2!l2, 'll'i\ dlld tl11· 
rulf' H•plements sect1un '.7-14-'lOI, 'lt'A. ThJs n!IP I'< ht·inq 
p!ClpOSPd for rf-'peal hPC<,ll~f:. it ls ,l)"r'ILI,<' .-l!ld lllllll'~'l"-,'-.dl'\ ~~ 

rPpr>.-J,t.S ~tatulory }dnquaqt~. 

4. rnt-PrP~tPd f'r·r~(lll!-': r1~1y subrntt th~·lr dat-1, \lr-·o,.,··....; r11· 

arqumPn1 s ('t..lncr~rnlnq th,. propnsPd <~rnPndrrH-•nt s cind l't:..,[>Pal !ll 
wr-itinq to the f1odr(i nf R-tdinlogic T,--.,~hn(,](P_.fl!-ds, JJ2-.l- ()t1 
MVf'tll!~·. He1end, ~),lrlt.-11\ct ~~qfi.~O-Il407, 1111 \.tlr•t· thr111 \J.'l 1l 1~'. 
J gQ(). 

~. f( a ~lf>rS0\1 l.·:h11 lS djl'f-'l:tly .Jff~·~-t-··'d l'~ lh,, l'l'"f">c,, 
,trn~•/lfln{•rltS drltl t•ppp,JJ h'\'---\~I~'S l(l P);~l]l'~t... fl\'-i 1l,lf.J, \11'\.o.S 1•1' 
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argumPnts orally or in writing at a public hParing, he muRt 
make writ t.-.n r.-.queqt for a hP.aring anri "uhmit th" rPqiiPRt 
along with any commf>nts hA has t<> thP Roarri of Radiologic 
TPo·hnoloqiRt,., 1424 - 9t.h AvPn>t<>, IIPlPr>il, 'lnnt<Jn,, ~'lfi20-0407, 

no latPr thdt> Apt·il t:~. 1990. 
6. Tf the hoard rPf,P.iVP~ t·PqiJP~ts f<•l" ,1 p!lblic heat·in9 

oll the pn··posPd df!lPnr:h-:lPUtR .-tnd rPpeol frnfYl f•ithPr 10 or ~S. 

whichP.vf>r lS },::o"-i~, of those ppr-~ons \..:ho arP dirPct 1~· a.ffprtt->d 
hy thP pr(.)po~ed rt'PPrl}, frorn thP ~rlmJntstr.ltlvP C<niP CnnHnltleP 
nf the ),_.gjs)atUrf?, rrom a 90\"Pt"Jlr;'lPJltd} d(_.Jt'TH:y Or SlJh(}ivisi"n 
nf from .-tn .-lssncl..-ltlon havlnq nn lPS"-' th,ln :?l nF;•mher~ who 
will b•• dirr-rtly <~ff,•r·tPd, a hP<lrlng w1ll he h••ld at.; L1tf>l' 
dnt... ~cd j,,., <Jf t.hP hPilring will h•· p11bl i ~h.,d in thP ~lnntnn'l 
A<lm1n1"trat 1ve Re<!lR!.f·r. TP.n p,..,., . .,nt. of t.hnse pPrRons 
dir<'ctly ;offe<·te<l h.1~ hPPt> rl<>t.,.rrdn .. d '" h(· !A b;,c;••d nn th•· 
l Hfi ll(·Pnro;PPS 1 Tl 'lr)nt <'ina .. 

5-3/15/90 

FIOI\Rll r>F RADIOI.Ol;[C TECHNOU>c;ISTS 
CAROI,F ,\'J<;[,;\'10[), <"H·\ I RPERSO'I 

Ill HICT<JR 

I ~'HI. 
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BEFORE THE BOARD OF REALTY REGULATION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matte~ of the p~oposed 
general amendment, repeal and 
adoption of ~ules pertaining to 
the administration, licensing 
and conduct of real estate 
licensees and the registration 
and sales of subdivisions 

TO: All Interested Persons 

NOTICE OF PURLIC HEARI~G 0~ 
THE PROPOSED AMENDMENT 0~ 

8.58.401, 8.58.404, 8.58. 
405, 8.58.409, 8.58.~10 -
412, 8.58.414, 8.58.4151\, 
8.58.418 - 8.58.421; THE 
REPEAL OF H.58.406 - 8.58. 
408, AND 8.58.417; 1\Nll TIIF 
ADOPTION OF NEW ROLFS l. 
THROUGH XII 

J. On April 5, 1'190, at 1:00 p.m., a public· lwannq 
will be held 1n the Scott Hart Auditorium located al 
303 Roberts in Helena, Montana, to consider the proposed 
amendment, repeal and adoption of the above-stat~d rulPs. 

2. The proposed amendments will read as f0ll•.ws: It~<'" 
matter underlined, deleted matter inlPrlinedl 

"8~58.!-~Ql _ __R!dRPQ§E;_O[~O/I!lQ Ill 1t. is the pllrpost· of 
th1s hoard, acting under the provisions of thE' ilct crei'lt lll~J 
it, to regulate the licensing '?l_"-Ef'lic?!l!§_~I]_~L.!Jl<'!_Co!lduet 
'!!!~:L . .E!:~~!,ice of liceflsee.§_; ro~e + -~"~"~f!'-bf'ekel'!l -and-!!!! te""''"" 
to safeguard the pub! ic Intet-e!'lt in rettl-e"t"'l!:e transact'""" 
in which licensees act; and to require the existence and 
cont1!!\!~Q maintenanc;;- of high- L~~~___E_L~!l(J_~Iedg~_ ~Q.mp;..l •·rw:,:, 
i!Ccou~_t.'!bi 1 i tyL~thic~-- at)<:l_Qr()fes.§i~>ll.i!LLsrn !!l~!!nl'!ard"-~" 
et.k-t~a!-pree~1:e..,!!l by all l"f!'l!l!-..,!!1~""'" ll<:f'IISePs <loin"! busin""" 
in the state of Montana. 

~~+--fn-e,.~~ro-te-£~lf1:ll-tk~-p~l'peee-ef-~k1:~-beerdT-~k•~ 
be!!rd-may-ro~veke 7 -!l~epen~~-e~ne~r.-;-repf'1:~end-er-appiy-~tny 
e~her-d~!!l~1:pi.j,n!!ry-e!!ne~-ten!l-een~emptated-by-!lf!'e~~en-3+-t-~•h• 
M€~-te-!!ny-l'~l!lt-eeta~~-t1:e~nee.--£e,.-feny+-v~ela~~en-ef-~M~ 

pre¥.j,!!l.j,ene-een~!!~n.-~-1:n-€h!!p~..,r-5l-ef-~1:tte-3+T-Men~ene 
€e~~-~nne~!!~ed-an~-~hept.-r-58-e£-~),e-Adm~nf"~""~ive-R~t~"-Mf 
Me"~anaT " 

Auth: Sec. 37-1-131, 37-51-203, MCA; IMP, Sf'<.·, 37-1-l \1, 
37-51-202. 37-51-203, MCA 

REASON: The amendments are needed to clarify, update, 
restate, and reaffirm the purpose of the board and to strikr· 
archaic phras.-.ology and a redundilnt pnrt. iott that 1 s , . .,._.,.r,,d l>y 
statute. 

"8.58.404 APPLICATIONS FOR EXAMINATION AND LICENSE IN 
l]ENERAL--BROKER AND sAI:ESPERsot>J --n) -Req;-;~s~~ ~91-_ irir;;~;;;:;! i 2.n 
Q.!l_t_!l~roced_Qr_ea f_2L!!EPl!_<;'~t!_()n_fot· ~xamH1at !_()n d.fld l in'll"<•' 
may_!>~_ made to _!,b_e _ _!l()_a rd_s>.!'Jic:e, 

+l+ (2) For the purpose of d.-1'.-rm~n,.ng evnlu,ltin<J I lu' 
qual.if1cations of '!.!l_'::'.Xi'rnin_<~t_~'?~J " li<,ens•'• !!P!"+i.-ln\l'-<>r "" 
equivdlPncy applH-:a.nt; the chairm.1.n of thf' bn,-u-d rn-lY .. l.f'l"'int 
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a person or committee to review the application and make 
recommendations to the board. 

(3l The board may appoint a national, regiona]4-2! local 
testi.~_!L~.!!!ity to process and conduct a.........E..t:irnil1<1..t'Y_!eY.l~w of 
!"..E.Pli<e<~.._!t_o_!l'!.. for __ exa!)!_!_nati()!:l __ and make_ r~commendat:~?T1" .... t() ___ the 
board. 
------(~_L __ If1_ all..Y_<;!'Se th~_!):l_~_)lQ<I_!<L_!i_ppoj_11_t,_'!_0.~(Jn, 

committe"-'-- or entit}", to rev1ew an aE£lication, the board 
i:~~!.Y~!'_tl:!~_r.igi:J~- tOTilter"vene_j;;·t..-he-~_;;~_;;.,~ _l.~CJ_ces~_-aLany 
~..L<I..9..~_<1..11Q _ <;_<;>_~g!!<; .. t _ q,~_fina l___!'~YA"-"'· 

~~+--Ait-eppl~ea~~ens-m~s~-~e-leg~b+e-an~-aeettre~ely 

eemplete~-an~-shett-inel~de-a-reeent-~-w-?-rhn~6!rarh-~f-~h~ 
l'tpptie!lntT 

f3+--Atl-erigin!ll-applieatiene-fer-the-Mentl'tnl't-reat 
es~~~~e-brekerLs-!lndfer-salesmanLe-ewl'tm~nat~en~-~ball-be 

ml't~e-te-tbe-board-net-later-tban-tbe-fir~~-dl'tr-nf-tbe-mnn~h 
rreeeding-tbe-dl'tte-ef-eKaminatienT 

t4~-A+t-rereat-appiieatione-for-tbe-Mnntana-rel'tt-e~~l'tte 
breker~-an~-~eteeman~e-e~amination-ebatt-~e-made-te-the-b~"~d 
nnt-tl'tter-tban-39-daye-preeeding-tbe-dete-of-e~l'tm~nl'tttnn• 

t5t-Ail-apptieat~ens-fer-exam•nl'ttien-ebl'ttt-remain 

e~rrent-fer-e-period-net-te-exeeed-t-year-from-~h~-da~~-nf 

"!"!"'l~eat~""T 
t&t--Att-apptieatiens-reeei~ed-sttbse~ttent-~e-the-deadt±"~ 

da~e-w~!l-be~aehedHted-Eor-th~-n~~~-stteeeed~ng-e~am±na~~n~ 

wi~~o~h-~~ee~~ien~'· 
Auth: Sec. 37-l-131, 37-51-203, MCI\; HlP, Sec. 

!7-51-202, 37-51-302, j7-51-303, MCI\ 
REASON: These amendments are needed to dccommodate 

"walk::-r;;;;··- test1ng. "Walk-in" testing is a process ~>herein a 
testing entity approved by the board, may conduct an nn-sit .. 
fee collection and immediate evaluation and preliminary 
approval of examination applications. Th1s expedites the 
application process for applicants. "Walk-in" testing is 
a recent dFve·lof1P'PI!t- and appPlli"S to be lh~? qr-•1\,·lng n,d Innrll 
trend. 

"8.58.405 EXI\MINI\TION (1) •ne-Reai-E~ta~e License 
examinat-ions~ ;t;;;}Tbeheld- at such times and places---a;;- may be 
detcrm1nrrl by the boardT-a~-r~~·~ded-hy-~~~te-~~7-eh~p~~r-~+7 
H€10,. 

(2) Examination schedulea information shall ~e dVallable 
ti!!._D_ll91:!_ t:h".._l:>()O. r_<L office pre!"e red :·y;srly:...&-;;;d -!!bl't-H -be~;;;;;;;_;t; --­
aYI't~febte-te-ait-t~eenseee-a"d-pHbtiah~d-by-e~at~-w~d~-med~a. 

(]) The following rules shall be obeyed by all E~!.~()D§ 
t:C!~!~_!1 __ E!__x_amil1_ati_<;:>!_l e"a'"i"ees7 and ~bl!'y-may-be-d~s"!ttahh~d 
'!__d~!Jalific:;'!..U<?n from taking___!_b~..E!_x_ami_na~_!c~---"--..f!r><!!l1'3 
of lac_t~of _ 9..£2-<L'::~pute, a_f!!'tE'rmina tAo~ __ g_f_ __ l!!l~!,lc<;~§s~ul 
~....QrnPlE!I:_ion, __ Qt· 2 lH:el}!!_~f'tdal may result fr<•T:l f,.,,. .-,ny ],r,.,wh 
thereof: 

(al & !bl will remain the same 
(c) the ~ . ..!<:i'>~..!nees shall no_t copy~ng-e£ questions, 

mak~ng~ ef notes 2..f_tf'.'!l CO!Jt~nt. or reveal-i:ng the c< .. ntents ,,f 
e_x<~_~inat..!,....Q.!!........iQ_Q~b_ers; the .... ef-*"'-!"l""h*bil'e~~ ""d 

ldJ eandidal'~e examinees shall not leave the examtndtinn 
Wlthout permission f_rOf!l t'b_~~~~~~rntn~t!_Qn tlrt~ct._?!" for ~ny rertsnn 
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until they have handed in the completed answer sheet and test 
booklet to the administrator of the examination; and 

(e) examinees shall not attempt to obtai_r~__()i _ __('Q!!l!>Cil:t• 

answers by viewing__Q_L_Qiss_us~i~_lllCI!:t:!:!!"~""ith another 
~XC111li,n_E;!~uring J:he_<:()!Jt:"e___Qf_the___!:!l(am!B<Ition. - -- --

(4) If an applicant for examination fails to t;,ke th<' 
examination on the date scheduled, he must make applicat I<>ll ;, 
writing to the board ()_t:_l_l!'!'_<!e.!'l3!J.i111C'<:L112!>ling __ ~nj::H_y 
for reschedul1ng w1thin 12 months of the d.1te of ortgln.'ll 
applicati.on. 

(a) A rescheduling fee must accompany the requ~§t. 
f5t--When-an-appl~eant-ha~-been-gran~erl-an-e~~~¥ai~~ey 

by-~he-board-~o-ta~e-the-bro~er-e~am~nat~on-and-e~eh-aprt±e~nt 

£a~±e-the-e~am~nat±on-tw±ee,-the-appt±eant-±e-no-longer-rleemed 
to-be-e~~±Yatent-£or-the-p~rpoee-o£-re-e~am±na~±on-and-mH~~-He 

reevat~ated-ae-to-e~Hi¥ateney-etatHeT 
+6t (5) The board may from time to time review and cHil<>Iltl 

the examiM't.ion type, form:=tt, and thP !=Icon--' upon which tllf .. 
pass or fail determinat ton lS made. Prior not.i(:r~ of dny 

amendment will bP afforded to all applicdnls. ~h±~-am~ndtng 

proeee~-need-not-be-ef£ee~~d-~hroHgh-the-rrov±~ton~-of-f•~+~ 

~,-ehapter-4,-part-~,-MeAT 

( 6! ___ _!be. !<C::OE.~--t1Eon ~h ish _ _t:_h~_f'ii!>S: f d_ 1 ]<Jet" rm.!na_ t i ?r> .. ~ ~ 
!!!!!~'?-~11!!_!_!_be_~9 .. E~.<e~t .. ...£>~_l:l_roker u_rll for'"'. an~_ stnt e _p.,rt iuno 
Ct..!!.r,l __ ~~!~!>E!"_t::§.Q~_.I.In.!f?!:!!! __ E'or:.l::.!'?n .. o.f __ t,hr examination and 711'. "'' 
~_l-~"P.~!:!".'c:'~~.!:!!.t.'>.. 2ort~on", ali as maL I:J~ S<'aled a!ld··--"-'E!~1l ed 
~.<:.>..r.~CI~l.>.-~f'~<;!f~c_exa_mina_tiunby_tbe_bo<}_t:d or b:stinlJ <>11! tfy 
f't:()V .!c!h!:!9. _ _9!':_!!_dmlni_>:<1;_E!_t: !!'19 tht> _ex ami n,,tion •" 

1\ulh: SPc. 37-1-131, 37-51-203, MCO.; IMP, S•·•·· 
37-51-202, 37-51-302, 37-)l-301, MrA 

REASON: These amendments are needed to mdke c),.dr 
that ;I(;Liiion of ex,3m1nation rules rnay t-t~~nllt. in l1.cens(: 
denl("11. Th~y iil~o ,-l~lrify t.hF> requlr-,::.PH'IIto:..; fur "siH't"t-·~'->flll 

completion." 

"8~_5_!l!.4_Q2_ __ B!{J\N£f! ()ff!Q:§B.;2!!l.B!'M.nT.I:s !ll_ !'or _the 
E'\J!J2().!'_E'_af this _ _rt,J!~.< _::_p_rancb_?fi!.<:~: sha ll_mean anL<•ffice, 
Q_!_yj_~on_1___r_9_2m.L~ '=-'!!it: L_ ~_p~~~L _ _!:-~ ~!!~~ n~J !. rt;c~:-}2!_:_~c, t~ 1 _or ot h 1 

• r· 
1 ike __ .§'I'!!<:~___il!'.___<t_f i x_~9_ ) cx·a t. i?n(J_r: __ (Jpen _to th~ .. p~tl:>! j <:, _ "t 
which general business j.s traJ1?<!~!.E!.<:l!. .... lt .. need not Inclu.l" dill' 

of the abOYL!!.i.thin the f>rinc::if'~J..office or!!ny_lo<:dl.i<Hi_ II~l'd 
so!_E;_TY-=-!QLg~!!l2_~~-~!:.at-_tg~_! ~~~hi~!!:.!~!!.r or arh"f"'l t 1 s lllfJ l'llt"f_i!!Sf'~.; 
f. or _refet'_La l_to_t h'!'_ pr i!'C !.Pill_ .,f (ice. 

(]) & (2) will re"matll tlw same but "'Ill lw r••nm•h•'l•'<i 1.'1 
& ( 3) 

+3+ !4) A branch office must be In th•• cb.nge of._, cltih· 
qualifif'd "and 1 icensed res1dent broker '" th" branr·h off,,.,., 
and any salesperson e1"ployed in stwh braitc:h nffi•·p sha II 
perform only the acts contemplated to b1• dnn" by " ~co\P~l"'' "'''· 
under a salesperson's IIcPnser-and-~k~t-~~e-rrernr~~tMn-~F 
~n~~PHment~-~~-eonnee~±on-w±~h-a-reat-e~~ate-~aie-and-~~~ 
a~t-of-elo~~n~-eHeh-~ale~,-~re-the-rMnet±on~-of-n-hroker-Hn~ 
mH~E-he-~erfo~med-by-or-Hnder-~ke-~Mrer~±~~~n-M¥-~-r~r~~n-~r 
rePSOn~-dMly-tieen~ed-~~-B-hreker. 
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(41 through (6) will remain the same but will be 
renumbered (51 through <71 

Auth: Sec. 37-1-131, 37-51-203, MCA; IM!', Sec, 
37-51-202, 37-51-308, MCA 

!!_EASOtJ: The proposed amendment provides a definition 
of "branch office" and deletes language already provided by 
statute. AmendmPnt is necessary to clarify the rule, notify 
licensees of the definition of branch office and provide for 
guidelines and continuity in board determinations. 

"1!,_58_,_!!_Q ___ fOREIGN LAND SAl!1§ Y8AQJS:~:? __ A~T ( l I lhrnnqh 
(2 l will remain the same. 

(Jl ~h8e-eh~-fe~iew~ng-fe~me;-~dene~f~ed-ae-FbSPA-~, 
FbSPA-~;-FbSPA-4;-FbSPA-5; Forms are avatlable from the board 
office, 1424 9th Avenue, Hefena~--Montana 695~9-949;1 , 59620, 
and are hereby adopted by regulation of this board, and It~s 
hereby directed that the same must be completed, executed and 
submitted by all subdividers offertng out-of-state subdivided 
lands for "ale in ~lantana together with an itppl i•-.ttion f(•f.> in 
the sum of 5500. 

<41 through (51 shall remain the same." 
Auth: Sec. 37-1-131, 37-51-203, 76-4-1203, MCA; l_r-1!', 

Sec. 76-4-1203, 76-4-1211, MCA 
!!_~A§Q~: This amendment is necessary because the 

ident.i f icat ion of forms has f'hilnqed an<l r,,-,,. rh.tnqe in t h" 
future. 

"8.56.411 FEE SCHEDULE (1) 'fhe ~~C:~.PL_Ci!! otherwise 
J?!:QYide:ifJ?i~::S.1!!tute or rule.L~h~ following fees arel=equ"ired 
by the board for each of the 1 icensing services 1 i st ed b·· low. 
All fees are subject to change by the board, W1th1n the 
limitations provided in section 37-51-311, MCA. 

(2) No part of any fees paid in accordance with the 
provisions of th1s chapter is rPfundable. f~-~" f'!:~es _a_ne 
dtePined earned by the board upon "'"'" recPlpt. 

!31 Examination fees 
(a) will remain the same. 
(b) for each subsequent 0xamination hy the 

same nominee ..•...•.•. ,.,,,,.,.,.,,.,,, ......... $~9-dl9 ill_;_Q_Q 
(41 For each rescheduling uf examinatJon.$39T9R $35.0Q 
!5) through !14) will remain the same. 
ft~+--Neeiee-ef-tfteeneienTTTTTTTTTTTTTTTTTTTTTTTTT$6~T99 
fl6+--Q"e8~~0ft"ft~~@TTTTTTTTTTTTTTTTTT~~~~~oTooooo$~~~T9R 
+t~~--App+tea~ten-fe~-~e~tet-~a~ten-ef-,.Hb-

div~d~ft-i~ndeTTTTTTTTTTTTTTTTTT~~~~~TTTooooTTTTTTTTT~.~~99o99 

fiB~ l!~l Reinstatement of a licen~e su~pPnded 
or rPvoked within a license period ............•........ $50.00 

+i9~ (!~l ~or placing art1ve license on inactive 
stcttus •...............•. , .•.•....................... , , .$10.00 

l! 7 l _ . f_Q!: _ ac_t_i vill_rl_g__"_l i ._-:~nse .?.~.--•11"<~ !_~~.'!: 
stat. us •••••••.•••..••••••••• , ••••.•••.•••••...•..•.•.•• $30.00 -·-----f~A~ -· ( !~-,------·[.:,·; ~- . ;,~z;h··;·r l.] J nd I r•;r-~(~V;? t=)--- fi_i;..,·,-i .... --- - - -------
a sse s s men t ••••••••••••••••••••••••••••••••••••• , • , , , , , • $ 3 5 • 0 0 

f?i~ 1191 Late renewal fe•·· ...................... $100,()11 
<_20 l_ ~o~ l_!nu}c~g_!!_duca_tis>.~-- 'o'_<)l!_!:§.~ ___ app l i ~at i c'n 

t_~~~- _§l_ll.P__ro\' d l ol nd 0 r.'-~ n~~·~!_:_~_: .!... 0 0 ~ 0 0 0 0 ~ ..... L~ ~·- •• • ·-- ._ • •• 0 0 0 •• ! ._ -· ! .• • $ s 0 • 0 0 
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(21) Continuing education instructor ~cation 
for approval and renewal ••••••••••••••••• ·~-"L!...! .-:-:-:-:-;-:,.ifl_,QO 

( 22) Lists •••.••• 1-700 names ••••. ,.._._,,_,,_,__.__, __ , .• _.. ·il.Q. ()_Q 
701 and over, per name ........................... ,._ ... _._._.i.OJ 
all 1 icensees •••••.••••••••••••••••• _,_._.__.__._,--'-'--'. '--"--'-'-'-', ._~25~_QQ 

<23) Labels •.••• ·!-700 names_,._._._,_,_. _ _,__, __ , ... _. __ . ._._.,, ,_, __ ~.J_Q,Q_Q 
701 and over, per name .•.••••••••••••••. _,_._,_ .. '...'..'' .. ,_,_~_.__._._$.03 
a 11 1 icensees ._ •••••....•••.••.•••••• , . _ _,,_. ~ ,_. .. -', _._,__. _ _. _ _. _ _. $ !25 _. ()Q 

( 24) Copies, per _E!lge .•••• '--'--'-"--'-'-'--'-' ._ ..•. __ ,_.__._, ._ .__, _. .. ._i. ~~ 
<25) Certified copi_~~ ~_g_~._., •• ,, _ _.. __ , __ • __ ,_.,,._.._._$.50" 
Auth: Sec. 37-1-131. 37-1-134, 37-51-203, 37-51-204 

MCA; IMP, Sec. 37-1-134, 37-51-202, 37-51-204, ]7-51-207. 
37-51:310, 37-51-311, MCA 

!_l_~SON: The board 18 proposing to raise sow• existing 
fees and set some new fees to cover identifiahle program area 
costs. Amendment to this rule is necessary to cover "walk-in" 
testing costs. The amendment isolates a rea~t1vation fee, 
which was collected under a general category 1n the past, It 

_also sets fees for continuing educat1on programs and BPrvic~s 
provided by the board. 

"8.58.412 INACTIVE LICENSES (1) A licensee who 1s 
unemployed must pla~"'' hi;· 2..0$_1' licensE' on an inactive bas±s 
status by: 
---(a) through (d) wdl remain the same. 

+~+--An-oH~-ef-s~e~~-r~s~d~n~-~8y-b~-p~r~±~t~d-~e-s±~-f"~ 
the-r~ai-~s~at~-saies~anLs-exa~-snd-Hpen-ree~±v±ng-a-p~ss±ng 
seore7-ee~plet±ng-the-reqH±red-eoHrse7-and-Hpen-~ak±ng-the 
proper-appl~es~±on-fer-+±eensHre-w~ll-b~-~B!!H~d-a-r~at-es~a~~ 

sales~anLs-t~eenseT--H~-~Hs~-be-speneor~"-fer-l~e~nsHre-by 
a-r~s~den~-r~al-~ata~e-brek~ry--fh~-re8l-~state-l±eens~-of-~ 
nen-r~s±d~n~-w~ll-b~-ae~±va~~s-wh~n-tha~-~~rson-±s-a~PMaity-~~ 
~h~-etateT--Wh~n-th~-peraen-t~av~a-the-~~at~7-th~-~pen~er~ng 
breker-~Hs~-r~~Hrn-~h~-i*e~n•~-~o-~he-beard-e££*e~-a~d-p8y-~h~ 
fee-fer-~h~-i*eense-te-b~-ptaeed-en-~nae~~ve-baa~sT 

I 2) Inactive 1 ice!} sees must pay the .2:_ene'-:!' ! __ _f_~~ _annua ll_y 
to maintain licensed status." 
~~Auth: Sec. 37-1-()~)7-51-203, MCA; IMP, Sec. 
37-51-202, 37-51-203, MCA 

REASON: This amPndment is needed to make clear 
to inactive licensees that they must pay the renewal fee 
regardless of status in order to avo1d having thelr l1cen"''" 
lapse and terminate and being required to obtain new, 
original licenses if and when the practice 1s reentered. ThP 
amendments would algo delete provisions not applicahlP to 
inactive licences. 

"8.58.414___1'~!!~'L~££0UNT_REQU.!Jl.J;f:1E:N'J'S <I) Each hrok•·r· 
shall maintain a separate bank account, ~h1ch shall be 
designated a trust account, wherein d!l down-paymPnts, Parn~~~ 

money deposits, or other ~rHa~ funds received by the broker 
or his eaies~an sal~'!P'o'rSO!! on behalf of h~" '-' rr~ne+r+'" 
principal, third-party, or any other person shall be 
depos1ted. Such trust accounts may be maintained in 
interest-bearing accounts with the interest payable to the 
broker~£_~_L_ut_h_ird-party, _ _Q!'__any_ oth~!.· petGon, as Clay 
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be designa~9.-.2L!!..9reement. In~-~!?..L.Ei!Y.!!.!:>!g_t_2_ tl]t<>_br:_oJ<er 
'!J:!all be ide_!1_\:i_f_i_f,'~qreeJ!l"'J:IJ __ a'?~9_!!§_i_Q_e_r_a_tion for s_er_v_i_c~_s 
e_e_r: _ _f_o!~','d' 

(2) through (3) will rema1n the same, 
(4l Each broker shall only deposit trust funds received 

on real estate transactions in h1s trust account and shall 
not commingl~ his personal funds or other funds in satd trust 
account with the exception that a broker may deposit and 
keep a sum not to exceed $599 ~1090 in said account from his 
personal funds. 1nc!uding the 1nlerest earnPd on the trust 
account, 1f the trust dccount 1s ma.1nta1ned 1n .Hl interest. 
bearlng account and the interest accrues to the bruker, whio-h 
sum shall be speCificailyi"d;;,;tlfi;;d-~;;;ra;;;~;;It:;d-t;~-.-uvPr 
bAnk service charges relating to said trust account. 

(51 through ( 10) will remain the same. 
(11 l A broker shall not be entitled to any part of lhe 

earnest money or other monies paid to him in conn>>ction with 
i\fl)' reA:! e:=~t .• te transaction .:ts pdrt or all of his t.'OiliPlic..;c..; i1111 

or fee until the transaction ha.s been consummatPd or 
terminated The <"tllt'l'le!!l!-mel'ley-"'"'"l!t'!le+- !l~~·g_,19!~~-(1lCQ1, 
shall inc]qde d pr-ovision for di,:ision of Tilnnies taken Jn 
earnest, "''~':'n the transaction 1s not consumf,ldl Pd. .1nd sucl1 
nmnies reldined as forfeiture payment. 

(12) •hrough (16) will remain the samr." 
Auth: S<'C. 37-1-131, 17-Sl-~03, ~1C!I; lm'-', Se-c. 

37-51-202, 37-51-203, MCA --
REASON: The amendment is needed to clarify that the 

entitl"e~;-;:;t to ~nt.erest accruing nn tr·uRt fund~ must be Ly 
agreen1ent. This rule also illlows for a ''mainter•ance fur1d'' 
in trust accounts, insuring " rnn1mum amount for avo1d1ng 
sen•ice charg,.s. It is felt necr>ssary to increase thP <im<>unt 
allowable for maintenance funds, as banks "nd savings and 
loans have lncr~E"'ased t.he1r I'T"Ltnlr111Hn amount!-; rf.~qu1 rPd. 

"8. ~!\_._ 4_!2_1\_~0NTlNUING_BEI\I,_f:!>_TATE EDUCATION 
( ll Each r.-t~~l-.-el!t~~l!e 1icensPe ls--1;";;-t;;:~y r;;.guired to 

t'e.-e•v.--a~~-!!IH~e.-eefHIIy complete a min1murn 0f 15 el~e~reem 
el'-l""f!U"!I!er~t! hours of cant inu1 ng r~-~~t~f:e education ±r~-!11'1'!' 
~we-+~+ f~'!: __ ~v~!Y_!:_~<:) year penod, beginning Janu<~ry 1, 1988. 

(_I} ___ II]~_!:€!9.t,!_!reo;!_ hou_!:!! .. §.hii_lll:Je _ __i_rl__il_l)f'_l'C>_\'~!:_!'!a} ___ ':'§!:«~ 
c!'! l_~t:c_~9_ _ _S"_QU!:_~~§__9!Y!'!fl_l:JLi_!lst!UCt<)t:_!!_____<lf'f'rOv':'d .l:Jy_t!f':'. bua rQ. 

L~_!_T_~Q__t_l:!!!:_Q_~_Qf the _!!'!CJ.Ui!€!<:i____hgurs (lOJ .m~st b!'! ~l_l __ onP 
2! _f!l'"_!:~_£L_tbLf_<?_!_!()_\of !'29 _ _\:QP_!c_ s: -~I: h ics, _t·ea l __ f,'S ~~ ~., f ina nrP, 
!~a 1 es_!:~g__t!l..!! .. il!:!!L!"~9Ulat ion,_ real f?St;,ate _ t.axi!l:ci-on, 
c_Qil!!!-lf!1~r __ E!Q~e<;ti()n_,__ _ _l'_!.!!k__reduction, agency_, eon\ rdct law, <>no 
p_r:_!n_c_i!>!_P!3 __ Q_! _ _!:~ii__-!___f?§.!:.i~te. 

(41 _TI}e_regl1ir~9 I]_Q_ur~ shall_~.,_<'()f!lp!eted with1n thP 
!-.~g_ x~~r P~!:~Qc!....~!l'~L_!!.2__ho~.!:.§. ~n _e\cess _ sh.:.1l) -~·.arr.z: .. (·~~-~r t q i3n:y 
other. ~wo yeaL_periog_. 

(_~l__f!Q_courEle shaJ!_ l:>e rPp<•ated for cred1t unless 
th~E2l1!~~ _c_gf)_t.~!:!Ll:>!!!! ~!:>~;;!l_jul:J.s;tal_ltia iTy: ~~i;a~g;:.d -;;;:·be"'" 
sjjbstantially__updat(!<;l_al19_.!:hf?_f'!'?Yic!€!! .. has_ubta i ~ed <~pi_m~':" I 
f_r_o_rn ~l:!e b<:J,ud_ to '?fJf?_r:____!_Lf~>r:_r.,p•e~t__c;:red~t. 

f;!+ (f>l Proof of ee!'l~el'm"""'" ~.l1s:c_<:'?~~l1Lcumpl<'tinn 
must b.- subnd t ted to the board l"r;,er-l!e-~~!'!U!Irv·e-.,£ with t h<> 
lir~pns":'f' 1 S r·,:-npw;:~] 1--t~el"':~~ applicati_qn Cit" th,:· r'<Hlcl!r~Ir)n nf 
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+any+-ewe-+i+ every two year period~~that inactive 
licensees shall provide proof of conformance at the time-of 
reinstatement. No course completion cert if icai:eii- "'..!)) __ b_!;­
acceE!_ed by the board at any other ti~~-' 

( 7) The course provi<:jer must supplL...E'_ac:;h_li<:'~l_l.!!~~-~i.!!:h 
a course __ completion certificate and ~.!:l!9.,1'lt:_ev<!_luat!2!!..fe>rm 
,.;I.EP~~'!.,<!_b__y_ the boa r<!__i'!!'!..J!lust __ _ver !Jy_<!_tt,encl_a_n<:e o( each 
licensee. 
·---····+31-:.enty-those-eetlrses-apl'reve<!l-hy-l!he-hoar<!l-may-he 
e~tln~e<!l-as-an<!l-eons~<!lere<!l-for-~enl!~ntl~n~-e<!ltl~at~en-ptlrpe~~s. 

+4+ ~) Passage of an examination may sball not be 
required for the successful completion of an ~~~~oved cuurse 
for continuing education purposes." 

Auth: Sec. 37-1-131, 37-51-202, 37-~1-203, 37-~1-204, 
MCA; IMP, Sec. 37-51-202, 37-51-204, MCA 

!LEASON: Please see "reason" after proposed new rule XI 
as the rules are part of a package addressing continuing 
profe~sional education 

"8.58.418 INVESTIGATIONS COMMITTEE (1) For the 
purposes of investigating the actions of a licensee or lic~l_l~~ 
<!EE]_icant, the board hereby-ereal!es rn~Y-.i!E~~nt a fact find i nq 
commtttee l!o-he-appe~nl!e<!l-by-the-eha~rman-ef-th~-heardT-to 
ass1st in determining whether eemptainl!s-may-be warran~ed 
a~a;,n,t-the-Heen,ee-r t h~e___l__l!_probable caiJ,.__.-,_tQ_beJ ~.'!!Y,_t:_h~t 
a statute or rule has been violated by a ltrense<>, or th;,t an 
<!EPJ is~U.QI'l_~hoyld b~E~!!.~"'c~_~ - - ···· ·· 

!2) shall remain the same." 
Auth: Sec. 37-1-131, 37-~8-203, MC'A; l'1P, Sec. 

37-1-135, 37-51-202, 37-51-322, MCA 
REASON: The amendment to this rule lS n~eded to extend 

the u9e-----;;-ta commit tee to ilcense applications, since a 
substantial number of disputes and contested cases ar-ise fr"'" 
th1s process. The amendment also would dllo•• th" board t<> 
appoint an ad hoc committee at times needed, inst,.ad n! ,, 
standing committee. The use of such committees would re-du<:e 
grounds for procedural challenges based on implted bias of 
board members who investigate the dual roles of tnvestig~t ing 
and then sitting in judgement. 

"8.58.419 BYBPENSf6N-9R-RBY9eA~f9N---Vf9bA,£BN-BF-RHbBS 

--HNW9R~HINBSS-BR-fNeBMPB~BNeY GROUNDS FOR LICENSE DISCIPLINE 
- GENERAL PROVISIONS - UN~J3~.SIONAL-C0t!Qj.]~t--·(j j T"i! ~!'}-
transaction in which a licensee is involved as a licensee or 
a-s-a·-par:~ha8heTdhTriiSeHor~ITOut:~ai~iJj~fi5~~. 
Q.!:.__i_'l_\<1 h ich a ~!-_y_h<!.!L~-~a son_<!!li.Y_ _ _r~!_ i ed o 1_1_~ !i c ~ rg;_~~ _'__" 
status as a licens~ viol~!ion Vietseie"-ef-~he-feltew~n~ 
r11-lces 2.fL~tute ~r rul~_<lc:imi.nis!-~red !,>y__~he board m.1y 
be considered by the board in determining whet. her or not t ),. .. 
licensee: 

(a) has violated section 37-51-321 !19), M~A, !!X 
"dt>monstrating his unworthiness or incompetency to act .1S .-1 

broker or salesman; 1
'T and/or 

+~+--A-viol~~~~"-e~-~he!!e-rt~le~-may-he-een~~de~~d-~y-~h~ 
~~ard-in-determ~n;,n~-whe~h~r-ft-V~olatien-ef (~) h~s VlOidlPd 
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section 37-51-321<17), MCA~ "intentionally violating a 
rule adopted by the board in the interest of the public and in 
conformity ~ith this act;". 

(2) If the board determines that a licensee has 
committed anactin-such fashion that a statute or" rule 
~~~_!ni_Sl~E!cl bi::t!!~-~9ard h!!!!!=~~~ci-~!ol~~~if. S!,!£b. act: sh!!.!L~ 
cl~emed _!!I"I_!!S.t_~..9!!.!1"l!l_t_ the il"ll:.,!:est __()f _t:h.,_Plll:>.! _!.<; ___ f(Jr _wh ~Yh. _the 
b(J!! r_c:l__~£l.Y_!:~!:!I!'!!!_Id. suspen~- C!.!: .. re\1()_~-- ~.hE!-- !.!sense_ he 1 d hy 
tb.~Sefl ""'~- <:>!:__!:!! ~"'___!!ll.Y_QI:!:!~!:_!!S !:_!(Jfi_E"'!:!!l !_! !:~ -~_lii_w • 

t3J ~nwer~k~ne~~-ef-~neem~e~eney-m~y-be-eemon~er~~~e 

Ht"ott~ll ! f!_!!.<icl.!!: ion _to a ll_Ether:___pt:Q\1_!!<_10ns c:-_o_ll!:ii..!~cl-!..!'. _ l:hF. 
!!t:.atu_t.~~...2.1"l<Ll"ll~'!_adm~_Eistere_c! __!:>y_ the _ _!>_Qa_~- pii_rt_!s:(lla r l~,: 
'!"'ctior:t_l Z :51: 3nL___~1f~!:\l.I:Q.!"Y._9!Qtlnd!J.JQLJ. ic_.,nse 
cl!.!!.cipli!)"'-.l failure to comply with any_<:>.!' the following 
affi:rma~i:ve,., shall constitute an ac!:____il_g_ainst the interest of 
l:h"'-l:'_',IQll_S_: --------- ------- -·----- ·-

tal __ 'lgE!ncy. Dua_! -~9E!!!CY. and Ag~ncy Disci osure 
1)":.! <>1i<:>r:tsh !.£!.'! 

\!_l__ _ _j_!<;E!t"l!l~E!.'!'_s_hall not as!____!!.Lth~-<lllE!nl:_o£_f1lor.e_ tl:tan 
(J!:'~..E!.illC:!P~_.\._i.!:l_t:!_le_same t!E.t"l!l!!S!: i.on un!.E!.!l.!l..___!:!.'E! __ !_.!c:e!l~E! 
r:__e_<I!<Qflabl LQe.!!E!\1"'~- t_h~!:_!:_tt.E!_ du_t1E!!J_(J~~cl_t:_o_(Jn~_pr ptci__p,; l_ wi II 
!J(JI:__cl.!gs:tl_y_c;_()_!).f U£!:.. witll___l:b..E!_cll_IL~!l_O~E!d to_ tl)~ _ 2!:hE!Z::_!.rt 
,.ucU<t!lh!o.l"l_r!"lat _adve!.!!E!_<:oru;,eg_t!_~n~E!!"_ e~re _ _! ik~~y to result, 
a!'c! u!J_J~~!" .E!ac:h prj,J1C_![lal_consents at_~er_ full disclusu_rp by 
t}_Je__l.!s.,ns,e; 

Uil_ lic.,ns"e,;;_~hi!]l_discl<;>>;e !::'?_<111 third p~~t1es 
t!:!_~---~_!-~ st;.~~~~- ~J}d __ ~i!!:l!!:'~_Q!_____!_bt;. ~~ i ~t!~9 __ ~9f'~nc-_:· re L1 t 1 r·,nsh i p 
when <1~ offer !~ __ pr_ep<~.q.>t;_l _!n_a tran'!?C:!:.~_(")!'i 

I!?L _ Y!<>l<~t•<;>D .2LI,>.<I.!"!!.?"<oi R!'-'gulii~ions 
fft+ t!l licensees shall bP charged w1th knowing the 

applic-able laws and regulations aff,.ct.ing ~~~e "Dl: trans .. C"ti"n 
lJ12'!!:!-<:;b __ ~lt~ l_ic"'I)~~"'-..!!Cts.,____.!!'clucl!n_g_ the __ Ia'"!:' a11d rules 
adJ!Iil"l!~t E! r:eg_])y_ !:h"'_tJ(Jarr!; 

L!.!_l_ __ l_!c;_E!nse~"-"h<~__l} __ n()tviolat_e" an_y __ !o<w_ appl_l<"db]C' t_o a 
real estate. transaction; 
' --unL3!E~n-~e"',.-::iball _ _ll()t Pngilge in activities the!t 
c<_'D"l!lt,~te th"'-._£!..<1_Cjcic~law; 

(cJ Services of Others 
iTi"=H~~-~i"'-~~ sh<~.ll recQ_m!J1~!!9___!:_hi!U~i!L S.()\lns<c_! __ h~ 

()tJl!!! flecl. wh€!1) __ t h~ .. ! !_!t ~rest.!! __()_f_<~_ll_Y__p_af:!:L r!'-'gtJ i_r:"' _iJ:j 
t _!i_J ___ I __ i_gense_.,'!__~b_ajj__ recomrn~nc! __ _!c_ha t ... !-h., __ mer_c:_hantal?i_Li_t:_y 

<>Lnt!!'-'_!:o_pr:op.,rty_bE! __ cl!'-'~"rmin"d when lhf'_1nterest" of a11:1 
part_y_~!'-'_ilsonably_r:~gtJire_jt__; - · 

L!i !_l ___ HC:"D.!!.E!~.!! 1._et:i'2!_ t'?_~ngagi,l}g_th"--~·~·!:_V1S'~!< _<;>£ an 
at:!:()rney 1. __ t_~ t !~ __ <.:;Qilt_Ea _llY_,_<IEE!:al !!~!, .. ""e_t:ow i!9E!n ~, .. ! 11 !<" riHW<' 
i!9e_ri.I:.L<:>!".ol.h~r_l_!ke p.,r..!J.?.!'_()r: ent1ty. on behalf of a 
Et:lnc_!p_<~_!, __!:!_l!!.cl E<lr!~fL.__()_r:_o!,J:l~r. perSQI"IL.!!I1<! ll jn_f~•r!ll_the 
E~!"_"!_O_!:I_Q!:> l}ga!:ed_to pa_y __ f(Jl" __ the !<ervices and nbtd 1 n c<>nsent 
f t:_'?.!!!__~_l_t_<l!: __ ..e.E! r BQilJ . 

{_!yl __ l_!c~_!!§~~'?r. _!n_.€!119<19 l1]9__()!:__!:ecol'1~<;'_!!<1 i ng_ the_ sen i<:"P,_S 
':'L.<I.r>_<lt l<2!:!l~-"--I:-~.U..; compa_l)y, .. .i!El?;""i§..E!!:!. __ e,.r:row ___ ~9fQL 1 
()!:_ o!:h<?.r _ !!_lw. p••rs()I)O_!:__~!:IU.~1:L <,>_n_. lH~ttiilf ()( a pr! ne AEii I , 
thit:c!.Pa!~_y_, ()t:_othE!L.P.E!.!:.!l':'l"lr __ shaJl_di_§£!C!'2'~ _}111" __ finii_I1(;J.al 
relat1onsh1p and interest thdt thP licensee or r~al estate 

~~~~~-~ ~tt~-~~~f~\~?~~~!~!:~~~ ;~~ f~~~~~~~~~/''Y i,a,(· in th . .t 
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(d) Nature of Property~ Disclosure 
+bt Li) ~he-i*eeneee licensees shall endeavor to 

ascertain all pertinent facts concerning every property for 
wh*eh-he-l!leeel'~e-!!he-l!l~eney in any transac!:_i~_!_~-~hiE~- !:_!}_~ 
!l~~.!)~~e acts. so that he t;:kl.!.£~~~!! may fulfill He ~he 
obligation to avoid error, exaggeration, rn1srepresentatinn, or 
concealment of pertinent facts; 

(_U-J._lice!:'Jl~!'~_2'h~~_ave listed prope!_!:_y___§J:l~mak~-~ 
P~9~EI:, reasonabl ~~i sua l_ins_p~ct ~2..1!...5'L~.!!.L.P.r2l'~!!:.Y_li'?t !'<J_; 

(i_iil_ 1 icens~!'~ _...,hQ_hav~_.!i!"..!:.~~_I'!:QP~!..!:Y_s!!~! L'!'!'ke 
~ . ..P!:Q~pt,, reasonab)_!!_,_eff()~t_1:_0_\feri fy _that the pr inc .i pa 1 
~i~nng_!:_):l~r()IJerty is the own"'!:__()r ___i_s_a11thor ized by t h,... 
Q.~!!"'-!: _ tQ_l)!!Lth"'-E!:<:>Perty__; 

( _ _iyl__j_ig~.!!!!~~--!'b.!!l.L . .Qj_sc los~_!:_()_P!:j_nc_ip_~ 1 s_ ang th i t·d 
part !~.e!.L!!'at!!_r ia l_.!_i!gl!L£!?ncerning__!:_11_"'_prp_pe r..!:Y__9.~ __ \:!ll i c- h 
the 1 i_gensee _ _has a<::'_tua.!_..!~.!!owle~r~i!!<!i!!.9 .. !:b.e_..P!:.P..P~!:l1: 1 
E!:2_v__ig~d th'!t the fact that an OCC!!.Pi!!lt._()f_~!!._e_ pf()PE!:~Y- has 
ha<!~l OS_<?_!__ ot)Je_r __ _£()m!!'uni,c:<thl!!_<!i!!!!i!_B!!, ()r t:ha. t the p~;ope rt y 
wa!l_!:_h~_site ()_Lil... suicid_e, horn_is__id_e_, _ _s>r_other__felony_sh.lll nPt 
be considered a material fact; -- --~~L-~~""'iiii!.!;g-·· .. -.-- --

+"+ U.! the 1 icensee or agency in advertJsing shall 
be especially careful to present a true pi~ture dnd shall not 
advertJse without disclosing h1s Q.!:_h~!: name and 1dent1ty as 
a real estate lic-ensee or licensed real estate agency. Surh 
disclOSUre shaJJ be required-whenev;.;r: the j icenSI!e Or ,Frc·rocy 
negotiates or attempts to negotiate the listing, sale, 
purchase, or exchange of real estate ~e-d~~~rib~d-in-~~~~~~n 
3il-5i-!9i!ti!·h-+8·h-Melh-which belongs to the 1 icensee, the 
agency, or beien~*n~-~e-1!1-!!hird-lOI!It'~Y th!!....P.rincip_.:~l• 

Ull__th!!_!lC:~!:!.!fee___2_!:...il.S!!!:!£Li!:!_<!<lverti~~.!!9~he~_'c'n.'o!er:_·• 
!_ranch!_se agr~eme.!!!:_L-sha_ll incorpora_!:_"'-hi~ .. <?t:._h!!_r _ _o~!l_~ac,~_<H 
<OI~ns_y_nam~L-....2ll:!~!:-!'hi.Jn.th_i1L()L!:he Ir!!nc_b__i"~"" '!nd_st,1t.t· that 
1:__he l:>!!~i!:!"'-!!~ir:u;l!!..P~D~~!'!:!Y ... 9!!:"e9_<01nd_()P~!.il.t~d. 

+4+--~~rther-l!letione-demens~rl!l~!tn~-~nwerthin~~e 

er-in~omp~~en~y-~hail-~nel~de-b~!!-n~~-be-i~m~~~d-~e-~h~ 
foliowin"!.-

+a+--the-l!teeneee-w!tii-ne!!-en~l!l9e-*n-l!letivitie~-tha~ 

eenl!ltit~te-the-prl!letiee-ef-ll!lw-and-ehe~id-reeemmend-thl!l~-~hP 

merehantab!tiity-ef-titie-be-determ*ned-and-ie91!1i-ee~ne~+-b~ 

ebtained-when-th~-!tn!!ereet-ef-either-pl!lr~y-re~~ir~~-i~t 

(f) General Conduct 
i IT 1 ic:ensee!!!_!'l!!.i fLi!C:!: .. ~9. pr~!!er~!!__a_r:~_<:!....!!!!!.!.!!!:.-!.!.11 _ _!: h_c1_!: 

good r:~E!!~_I1_2_ne!5.lY...c_ tru,.tworthi!!_!!ss L....!!.!!<!_.S:Q.!!'P"'~-~11~Y-t o 
j_:_!'<l_n!'_<l(;!_:_E__u_!!_ifi!!_!IS_j._l) _'!__m'!n!:l_~r_!-_<>_ !3<3.f!!9'c'a r~ !-hE'! int e r"!st s nf 
the _I''c'l:>!ic as_l!l_regui re1_ t_()_()bt<t i f1_ a_l ~<~en!!!'!; 

( i i) _____!lc:!!_nse~__.!'!!a_!!_ noLJ~1,.HLfl9CU!')~_nts, _place 
signat~res on doc!!mel)~--~i thoy1:_i!_!!1:__ll_c:>r ity, _or: __ gQf1ll1li t. an1· 
act_()L_for9.._•~XY-'--K.r'!.!!<:!..__f!'AH!!PF~!'..!:!!!ii_t ;on, _c,!_ec:eption. 
!."i~<lP.E!:QPriation, con~~!~!<;>n1 _theft,_()l"_ilny__()th.,r_ 1 i~'"--act; 

<_~!!L._l icense~o;.h<tll_ not:_kno'!<ill9JY .-"'~•l:."E or. Willfully 
g_()_!}!:_i nu"' _ __i!)_ a.!!Y_1:__r_ans_<t.:::tio!'__'! !l.'! . .PI i !lC: if>!' l_Q!: -~gf:'nt "'her-e i 11 
E!:_oO~ O__!__<;@_il) ()t:pt_h!:!t: !J!"n!!Ut .• ~r.cor_nper!~a!,~on_ fr~Jm tlMt 
~!_Q...f_i_t ~~j_l}_ __ q_r o_th~r.._!?.~.n~_fit ;_may accrut~· tn tht~ J ic,_·n'->•.'f' 
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through the retention of payments received by one party to a 
transaction or agreement which reasonably should be applied to 
an obligation owed to another party to the same transaction or 
agreement; 

(ivl licensees shall not enter a transaction or 
agreement with the intent not to perform; 

(vi licensees shall make reasonable efforts to perform 
all obligations arising from any agreement entered int~ 

+b+ lvil re~resen~ation-by-a-lieensee licensees shal! 
not represent to any lender, guaranteeing agency, or other 
interested party, either Yerbally orally or through the 
preparation of false documents, an amount in excess of 
the true and actual sale price of the real estate or terms 
differing from those actually agreed upon; 

+e+ lviil licensees shall ~ailnre to see that all 
agreements, financial obligations and recommendations­
regarding all real estate transactions are in writing; 

+dt (viiil the-lieensee licensees shall not undertake to 
make formal real estate appraisals that are outside the scope 
of his the licensee's experience; 

+e~ixl a-lieensee licensees cooperating with the 
exclusive listingT licensee, shall not obtain the cooperation 
of a subsequent licensee without the written consent of the 
listing licensee; 

(xI 1 icensees shall not refuse, because of sex, rae~-' 
creed, religion, color, age, familial status, physical or 
mental handicap, or national origin, to show, sell, lease, 
or rent any real estate to prospective renters, lessees, or 
purchasers, except when a distinction is based on r.ei!••.f>n_a_l:>.!.~ 
grounds; 

!.<ll_Offers 
f~t Iii ~he-lieensee licensees shall not-~ail-to submit 

all written offers to an-owner a-Principal when such offers 
are received prior to the seller-aeee~~ing-an-o~~er-in-writing 
and-nntil-~he-broker-has-knowledge-o~-said-aeee~tanee-listing 
~eement having been terminated or the transaction based on 
that listing having been closed, whichever occurs first; 

Iii) licensees shall not disclose the name of a person 
making an offer or the amount or terms an offer to gth~ 
persons interested in making offers, except that thi?_ sha 1) 
not prohibit disclosing the existence of an offer; 

liiil licensees shall make no representation concerning 
prior offers to persons interested in making an offer unl~ss 
the contents of the representation are based o~~- offer in 
writing; 

fgt livl the-lieensee a licensee shall inform any aellet 
at the time an offer is presented that he will be expected 
to pay certain closing costs, such as discount points and the 
approximate amount of said costs; 

lhl Licensees in Relation to Other Licensees and 
Employees 

fht Iii licensees shall not lending lend a broker'B 
license to a salesman or ~ermitting permit-a-salesman to 
operate as a broker, or-~ailnre-o~-a-breke~-to-pre~erly 
sw~ervise-the-aet~vities-of-his-l~eenseeft; 
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Iii) salespersons shall not act as brokers; 
+~t--fail~~~-te-ei~~ies~-te-a-h~y~~-a-Mat~~~al-faet 

~egareing-the-eenditten-e£-a-~a~ee!-e£-rea!-e~tate-e~-~h~eh 
the-iteensee-has-knew!eege~ 

+;t--~ef~stng-beea~se-ef-raee 7 -eeler;-se~ 7 -nat~enal 
er~g~n-er-ethnte-gre~p;-te-ahe~;-sell,-leaae,-er-~ent-any-~•nl 
estate-te-prespeettve-renters;-iessees;-er-pn~ehaaeraT 

+kt (iii) licensees shall fa~lnre te disclose to the 
broker-owner, responsible broker, business partner or any 
other responsible business associate any and all additional 
wages, tips, bonuses or gifts which have ~~~~:-~r dre to be, 
recovered by the licensee which are not considered to be real 
estate commission(s). ; 

+St ( iv) A <i broker whe-a!:gns ~<i!L!:!.9.L_§!.i9.!:! the 
appl1cation of a ~alesMan-as-betng-h~~-eMpieyee-and-aneh 
!:a-deterM!:ned-hy-the-beare-net-te-be-the-eaae;-~!:l!-render 
h~Maei£-!~ahle-fer-a~apenaten-er-reveeat!:en-ef-!!:eenae. 

sal~!!E~rson unless the broker and salesperson w.i.U._~in 
law~ul __<!.!_soci,.ti<_?!!.L_!!l!'(JUgll~ploymer>t CO!!.tract or _o~herwi "", 
!lnd the broker will Sl,lE~.~ise_th~s~!!'!!!E.~X!!(Jn; 

~~). __ !L.£!()ic!'!"_f<h<i!L!!!~!"vi.!3_E;_!!al".spe,_-sons _and be 
t"~onsible for their conduct; 

! ~-~ __ 1 icenSe!'!L.!!h!!! .L n9.!._l<no~o~i '!9 l y_ submit false 
information to the board. 
--- !_ll_~ 1~ revoc~!-.fc?!;"~~!'_SU~E~.!l!!.!E!"\_o_r_ otll<:' r ~!§C.!EJ..! na !:Y 
treatment of any_.Q.!!ler professional '!!.: QCCUf>atio!';;~ . .I.l ic"..f!Se -~' 
J:lrivilege held by__the licensee in tll~!!_!!!i!!:!'_QL!!!.lQt~".t". f<tatP, 
~lleth~r as an attorney, salesperson, broker~ __ i!Ef'raiser, _or 
similar_Qccupatio~rofession, shall be qrouD~f<_fQ!.!!~~nse 
discipline in this stat~.f...!_he grounds_f'?!_!'hat;_<!!.!!£..!E!..!n<~ry 
treatm~nt would be grQ!l'l~!I~Jor ...!!_!!ch tre!!t,!!'~f!t: _of__a_l icensee 
under the board." 
--Aut~ Sec~ 37-1-131, 37-1-136, 37-51-201, MCA; IMP. s,.,,, 
37-51-202, 37-51-321, MCA 

REASON: These amendments are being proposed to delete 
archaic. provisions from licensee's condu('t st.lnd.trd!l, to 
clarify conduct standards and to incorpordte new stanrl.lrds 
which reflect changes in the practice. 

"~ .. ,2!!!!20 __ 1l_E:!I':l§.Ii'!.n:~§~.T W ... _llr>less_a__sp~<o! f i IO._.E!'!: i orl 
2Lsu!!_Eension or revocation is set ouUn_any__.f.!f!.~l.......2.!:9~!:-"f 
th~_boarc!L-~_I!l!!!E~nsion shaU __ pe __ for one year .1nd " ~"''v'"'"t '"" 
'ili~JL ~LE~!:!!lil-"~llt ~ 

+tt 121 As a condition to the reinstatement of " 
revoked or suspended 1 icense, !ll_i!QQ)._ti2r>_ to a!lv. 9t:ber 
con(H!:.!<?Il~Jlowed ~aw-' the board may require the appl ic.•nt 
to take and pass a qualify1n9 examination, or cours.-, ~[ h()th. 

Auth: Sec. 37-1-131, 37-1-136, 37-51-203, ~lC"A; Hrr. s .. c. 
37-51-202, 37-51-203, 37-51-321, MCA 

REASON: This amendment is needed to clarify wbat the 
effect····or···;;; license suspension or revocation will be, and to 
clarify what the board r~ay require for I icense re1n~L•h•m••nt. 
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"8,58.421 SEVERABILITY (1) If any section. subsection, 
sentence, clause, or phrase of these rules be for any reason 
held to be invalid, such holding shall not effect the validity 
of the remaining portion of said rules. The Montana board 
of re&~-ests~e realty regulation hereby declares that it 
would have passed and adopted these rules in each section, 
subsection, sentence, clause, or phrase thereof. separately 
and irrespective of the fact that any one or more of them be 
held invalid." 

Auth: Sec. 37-1-131. 37-51-203, MCA; L~. Sec. 
37-51-202, 37-51-203, MCA 

REASON: This amendment is needed as housekeepJng to 
refer-tothe board by its correct title. 

3. The following rules are being proposed for repeal: 

-~~~06 GENERAL LICENSURE REQUIREMENTS Full text may 
be found at pages 8-1602 and 8-1603, Administrative Rules of 
Montana.." 

Auth: Sec. 37-1-131, 37-51-203, MCA; IMP, Sec. 
37-51-203, MCA 

REASON: This rule is proposed for repeal, because 
substance of this rule has been covered by amendments to 
existing rules and other new rules. 

"!!_,_~!l_,_!9_] __ .B_~SIOENT BROKER L!~EN~URf: Full text may be 
found at page 8-1603, Administrative Rules of ~>ntan~.· 

Auth: .Sec. 37-l-i31, 37-51-20~. MCA; IMP, Sec. 
37-51-202, 37-51-203, MCA --

RE~~~N: This rule is proposed for repeal, because it is 
covered by amendments to ex1sting rules and adoption of new 
rules. 

"8.58.408 NON-RESIDENT BROKER LICENSURE Full text may be 
found-at-page 8-::;1603, Administrative Rules of Montana." 

Auth: Sec. 37-1-131, 37-51-201, MCA; IMP, SPc. 
37-51-202, 37-51-203, MCA --

REASO!': This rule is proposed for repeal, because it 
has become unnecessary through amendment to existing rules and 
adoption of new rules. 

"8.58.417 FRANCHISING REQUIREMENTS Full text of the 
rule may ... be found at page 8-1610, Administt·,~tive Rules of 
Montana. 

Auth: Sec, 37-1-131, 37-51-203, MCA; ~!-!P, SPC. 
37-51-202, 37-51-203, MCA 

REASON: The repeal 
rule, for the most part. 
The subsection of that 
substance in addition to 
elsewhere in the rules. 

5-3!15/90 

of this rule is proposed because the 
merely repeated statutory language. 
portion of the rule that contained 

that provided by statute is covered 
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4. The proposed new rules will read as follows: 

"I. MEANING OF TERMS USED (1) The terms used in this 
chapter shall have their common meaning as used in the real 
estate industry, and, unless the context otherwise requires, 
the following meanings shall also apply: 

(a) "act" shall include a failure to act; 
(b) "agency" or "agency relationship" shall include 

those which are express and those which are implied in fact or 
in law; 

(c) "agent" shall include sub-agent; 
(d) "agricultural" shall include real estate parcels 

over 20 acrea in aize principally used for, or capable and 
intended for use in, the production of plant or animal crops; 

(e) "associate" shall include broker associate and 
salesperson; 

(f) "buy" or "buyer" shall include purchase, purchaser, 
lease, lessee, and like terms; 

(g) "commercial property" shall include real estate that 
is principally used for, or capable and intended for use in, 
the production, distribution, or sale of goods or services, 
and any real estate which has over four residential units when 
transferred as a group of units; 

(h) "licensee" shall include broker and salesperson; 
(i) "principle" shall include the seller or buyer with 

whom the agent has a contract; 
(j) "residential property" shall include real estate 

having four or less units that are principally used for, or 
capable and intended for use as, residences, and any single 
unit in a group of units when transferred as a single unit; 

(k) "seller" shall include vendor, lessor, and like 
terms; 

(1) "supervision" shall include substantially day to 
day. active oversight; 

(m) "third party" shall include any person in a 
transaction who is not the principal or agent in any s1ngle 
agency relationship." 

Auth: Sec. 37-1-131, 37-51-203, MCA; !~E. Sec. 
37-51-202, MCA 

REASON: This rule is needed to define terms used in 
the balance of the rules and to make it unnecessdry to 
specifically repeat the definitional language each time one of 
these terms is used. 

"II. APPLICATION FOR EXAMINATION -- SALESPERSON AND 
BROKER (1) Applicants for examination for licensure as 
salespersons or brokers must make application on forms 
approved by the board and accompanied by the required fee. 

(2) All applications must be legible, accurate, and 
fully completed, and must include a recent 2" x 2" face 
identification photograph of the applicant. 

(3) In addition to all other requirements, applications 
for examination and successful completion of examination are 
prerequisites to application for license, except as provided 
in (new rule IV), 
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(4) All applications for examination shall remain 
valid for a period not to exceed 12 months from the date of 
application, Failure to take the examination within that time 
shall terminate the application. Thereafter the applicant 
must begin the application process over. 

(5) Approval of an application for examination shall not 
constitute approval of an application for license." 

Auth: Sec. 37-1-131, 37-51-203, MCA; IMP, Sec. 
37-51-202, 37-51-302, 37-51-303, MCA ---

RE.'\_SON: This rule is needed to further accommode~te 
"walk-in" testing and to clarify that the examination 
application is distinct from the license application. Time 
limits are necessary to insure that 1nformation provided and 
efforts made remain current. 

"III. APPLICATION FOR LICENSE--SALESPERSON AND BROKER 
( 1) Applicants for I icense must make"-app i ice~t ion 

on forms approv<•d by the board nnd acc•ompan1r>d by the rPquired 
fee. 

(2} All applicants successfully completing the 
examinat1on must apply for licensure with•n 12 months from 
the date of examination. Failure to make application within 
that time shall terminate the application. Thereafter the 
applicant must begin the application process over. 

(3) No application for license w•ll be accepted by 
the board until the applicant has made appl1calion for and 
successfully completed the examination, e<cept as allowed by 
(new rule IV). · 

(4) For salesperson applicants, the board will require 
a recent credit rating, supervising broker certification, 
and references ~ttest1ng to ver•fy good repute, honesty. 
trustworthiness, and competency. 

<5> !'or broker applicants. the board ~<ill n•quin· a 
recent credit rating, and references attesting to qnorl repute, 
honesty, trustworthiness, and competence. 

(6) For the purpose of determining the 37-51-30212lc) 
qualificat>ons of a broker applicant, "actively engaged" will 
be appl1ed to mean "engaged substantially full time, day to 
day, as an occupation" and having obtained 10 listings and 
10 sales and attended, participated, observed, reviewed, and 
conducted the various stages of these transactions and the 
showings, negotiations, closings, and like matters pertaining 
to them, to the full extent possible within the scope of 
a salesperson's license. This experience may be obtained 
while l1censed within the state, or licensed in another 
state." This rule is advisory only, but may be a correct 
interpretation of the law. Ch 637, L. 1983. 

Auth: Sec, 37-1-131, 37-51-203, MCA; IMP, Sec. 37-1-135, 
37-51-202, 37-51-302, MCA 

REASON This rule is also needed to make clear that the 
license application is distinct from the exam applicat.ion. 
It also providPs a method of arquiring informat1on upon which 
the board will base background Investigation in the screening 
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of license candidates. It also indicates how the board will 
apply the phrase "actively engages" in evaluating license 
appliciltions. 

"IV. APPLICATION FOR LICENSE -- -~~10-EXAM_!!'ffiTION 
AND_RB_E_:COURSE OF EDUCATION OPTION ( 1) Appl icat1ons for 
prelim1nary determination of qualifications mily be made to tho> 
board on forms approved by the board and accompan1ed by thP 
required fee. 

12l Any applicant may make appl•cation for license prior 
to examination and course of education for the purpose of 
obtaining the board's determination whether the appl1cant 'A 
qualifications, other than examination ~nd course of 
education, are sufficient. 

(]) The board will render a determination on each such 
application within 2 months of the time it is filed, and the 
determination will remain valid until the next reasonably 
available course of education and following scheduled 
examlll'dtion. 

(4) At the time of notification to the board of 
successful completion of the examination, the applicant must 
cert1fy in writing to the board that the •nforrndtion contained 
in the application for license remains current, or provide 
Information to the board about any change that may have 
occurred to the license application." 

lluth: Sec. 37-1-131, 37-51-203, MCA; HlP, Sec. 
37-51-202, 37-51-302, MCA ---

!<E:A~Q~: This rule 18 needed in fairn<:>s" to t>Xdtnination 
and license applicants. Because the exam and the ~ourse of 
education require substantial expenditures in both time and 
money by the applicant, and neither guarantees licensure, a 
process by which a predetermination of apptnv,d for !Jr<>nRilte 
before such expenditures is warrented. 

"\' ,__.!)_PPL I CA'!.f QtLfQIL~2.!11.YALE~_I1..:.:~1<.QK ER 
(I) Application for a broker licenSP bast>d upon 

equivalent education or experience may be made on forma 
approved by the board and accompanied by the required frP, 

12) for the purpose of determin1ng the section 
37-51-302(2)(c) MCA, equivalency qualifirattons of an 
applicant who has not been actively engaged as a real est~t•· 
salesperson for the prescribed period or has not obtained 
the required listings and sales, equivalent expPtlPnre may br 
met by having been, in all other ways, actively eng~ged aR a 
salesperson: 

(a) for a period of 12 months and having obtained 15 
listings and 15 sales in residential real estate or 5 l•st ingR 
and 5 sales in commercial or agricultural real estate; ot 

lb) for a period of 36 months and having obta1ned 5 
listings and 5 sales in residential real estatP or 3 1 ist 1nqs 

and 3 sales in commercial or agricultural real estate; or 
(c) any appropriate combination of the above. 
13) If the board determines that there is no equivalent 

educatton, a college degree w1th an emphasis in t"edl Pst.lt•· 
and 12 months active practice as a salesperson m~y bP 
cons1rlered by the bo~rd as equivalent PXpPt"lenc·p. 
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C4l The granting of an equivalency to an applicant shall 
automatically be revoked for failure of examination twi~e." 

Auth: Sec. 37-1-131, 37-51-203, MCA; IMf, Sec. 
37-51-202, 37-51-302, MCA 

!!J:<ASO~: This rule is propo,.ed to clarify the standards 
for equivalency licensing. 

''y]_, __ .. ~.!'!lVER OF EXPERIENCLf!J;;Q!J [l!~t1~-~!_-::_ ?f!9Ji~R 
Ill There shall be no waiver of the experience 

qualifications for a broker license or reciprocity broker 
license.'" 

Auth: Sec. 37-1-131, 37-51-203, MCI\; IJ::1P, Sec. 
37-51-202, 37-51-302, 37-51-306, MCI\ 

I.!~!'!§Qf:l: This rule makes clear to broker license 
applicants that there will be no waiver of experience 
qualifications. Waiver, although discretionary to the board, 
is not now felt to be in the best interests of protecting the 
public. 

"V l !_. _ _NON ::f!~§__I_Q~_NT~!.Q~_N.~~: : .. ~.1\LES !'~I!~QI'i_~~D_f!I.!QK ER 
11) In add1tion to all other requirements, examination 

shall be required of all non-resident license applicants, 
except as may be allowed under reciprocity, 

12l Nnn-resident !lalespersons must be under the 
supervision of licensed resident real estate brokers or 
accompanied by and under the direct supervision of licensed 
non-resident real estate brokers while conducting activities 
1n th~s: state." 

Auth: Sec. 37-1-131, 37-51-203, MCA; IMP, Sec. 
37-51-202, 37-51-302, 37-51-306, MCI\ ·--

REASON: This rule is needed to make clear to applicants 
the terms-and conditions under which nonresidents may be 
licensed and praclicR. 

''VI I 1. RECIPROCITY ( ll Subject to Sect 1on 
37-51-J0612!-:-McA~ the board may enter into an agreement with 
any other state establishing the conditions through which 
residents of the other state may obtain a non-resident license 
in this state, and establishing terms of non-resident practice 
in this state, if the other state grants Montana resident 
licensees the same privileges." 

Auth: Sec, 37-1-131. 37-51-203, MCA; IMP, Sec. 
37-51-202, 37-51-302, 37-51-306, ~1CI\ .. -·-

REASON: This rule is needed to clanfy the basis for 
non-resident licensing through reciprocity agreement with 
other states. 

"!_L.~_...g~!lERI~k ~ICE~SE ll!tt:'ll~!§]'!iATIO]l __ !iF;_Qll_I REMENTS 
(1) At any time that an associate's association with 

a broker is terminated, the license and pocket card of the 
associate shall be immediately mailed, by the broker, to the 
board office w1th a letter noting the termtn~tion. 

12l No dispute between an associate and a broker, 
arising from or causing termination, shall be cause for 
failure to immediately mail the l1cense and pocket card to the 
board office. In the event that no reasonable <'omrlllnlcatlon 
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may be had between a broker and associate upon termination, 
the broker shall immediately mail the associate's license and 
the associate shall immediately mail the pocket card, both 
with a letter noting termination. 

(3) Upon termination of an associate's association with 
a broker, the broker shall immediately notify all principals 
and third part1es known to have been dealing with the 
associate. 

!4) Listings and pending transactions are the 
responsibility of the broker upon termination of an 
association .. , 

Auth: Sec. 37-1-131, 37-51-203, MCA; IMP, Sec. 
37-51-202, 3 7-51-203, 37-51-309, MCA ---

REASON: This rule is needed to insure that associates' 
licenses-are surrendered upon termination of the assoc1al1on 
relat1onship. Under statutes, salespersons and broker 
associates cannot practice independently and must be 
associated with particular broker owners. The rule al~n 
makes clear that the broker has continuing obligations 
to persons who have been dealing with one of his nr her 
associates even aftPr terminatior1 of the associat~on. 

"X. CONTINUING REAL ESTATE EDUCATION -- COURSE APPROV~L 
( l) Requests for approvaTot-any·-~ha~g;. ~-;;--subject .... -.-

matter, and renewal of approval, of a continuing real estate 
educat1on course must be made on forms approved by the bnard 
and submitted 45 days prior to the 1ntended cout·se, with 
payment of the required fee. 

!2! Approval of a course and renewal of approval of a 
course shall be for two year periods, but may be revokecl for 
cause. 

13) Cours~s must cons1st of at least three hours nf 
1nstruction and must be desiqned so that no more than 10 
minutes per hour are allowed for breaks in 1nstruction. 

(4) Approved courses must be real est~te industry 
related and may not 1nclude exam "coaching" courses, clerical 
skills course, motivational courses, sales promotion mertings, 
trade organization orientation meetings, body language, t.lmco 
management, stress management, and like cot~rses. 

!5) Only 8 hours of credit for approved ~ontinu1ng 
education correspondence or video courses will bP a llm,Prl for 
each requirement period. 

(6) Subject to thP foregoing; t-ourses previously 
approved by the board and renewed; courses offered by 
accredited universities or colleges; courses offered by tl11· 
National or the Montana Assoc1ation of RPaltors and their 
affiliates; courses offered by board-recognized societies, 
associations, institutions, and counctlSi and courses ,~ff("'rPd 
in other states and approved by those other states for 
continuing education, are recognized and approved." 

Auth: Sec. 37-1-131, 37-51-202, 37-51-201, 17-)J-204, 
MCA; !~~· Sec. 37-51-202, 37-51-204, MCA 

R_EA_SON: PleasP seP "reason" aftPr IW" rul<' XI. a~ t ht· 
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rules are part of a package addressing continuing education. 

"XI. CONTINUING REAL ESTATE EDUCATION-- INSTRUCTOR 
APPROVAL (1) Request for approval, change. and renewal of 
approval of a continuing education instructor must be made on 
forms approved by the board and submitted 45 days prior to the 
intended instruction with payment of the required fee. 

(2) Approval of an instructor and renewal of approval 
of an instructor shall be for a two year period, but may be 
revoked for cause. 

(31 Approved instructors must have: 
(al at least a bachelor's dPgree in a field 

traditionally associated with the subject matter of real 
estate transactions and a broker's l1cense or three yearg' 
experience as a licensed salesperson; or 

(b) at least two years of post-secondary education in a 
f1eld traditionally associated with the subject matter of real 
estate transactions with a generally recognized professional 
designation; or 

(c) extensive instructional background In real estate 
education and a broker license or three years' experience as a 
licensed salesperson; or 

(d) experience in the area of instruction and be a 
Designated Real Estate Instructor of the Real Estate Educators 
Association; or 

(el five years' of experience in the real estate related 
subject area being taught. 

(4) Insofar as the real estate-related topic of 
instruction is limited to their fields of expertise, persons 
such as attorneys, investigators, government officers 
or employees, mortgage loan officers, may be approved as 
instructors or may act as speakers under the supervision of 
approved instructors." 

Auth: Sec. 37-1-131. 37-51-202, 37-51-203, 37-51-204. 
MCA; IMP, Sec. 37-51-202, 37-51-204, MCA 

!!EASOt~: The reason for this rule applies to the 
amendments of B,5B.415A and new rule X above. These 
amendments and new rules are needed to protect the public 
by, not only maintaining. but increasing, the competence 
of licensees through the enhanced, structu~ed rontinuing 
education requirement and process. 

"K!J~·~DISCIPLINARY GUIDELINES--PUBLI~-~QI!~~ 
(1) The board reserves the discretion to take appropriate 

disciplinary action provided for in 37-1-136, MCA, against 
a licensee violating any law or rules of the board. and 
to decide on a case by case basis the type and extent 
of disciplinary action it deems appropriate applying the 
following considerations: 

(a) the seriousness of the infraction; 
(b) the detriment to the health, safety and welfare of 

the people of Montana; and 
(cl past or pending discipl1nary actions relating to the 

licensee. 
(21 The board may impose one or more of the following 

sanctions in appropriate cases: 
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(a) revocation of a licens~ 
(b) suspension of its judgement of revocation on terms 

and conditions determined by the board; 
(c) suspension of the right to practice for a period not 

exceeding 1 year; 
ldl placing a licensee on probation; 
(e) Public or private reprimand or cPnsur<:> of ,, 

licensee; 
(f) lim1tation or restriction of the scope nf thP I IrPns~ 

and the licensee's practice; 
(g) deferral of disc1plinary proceedings nr impo,o;1t '"" nf 

disciplinary sanctions; 
lh) ordering the licensee to succ<>ssfully <'nn•pl<>te 

appropriate professional training. 
I 31 When a I icense is revoked or suspended, the !1 <'ense<e 

must surrender to the board his wall license and pock<'\ cdr<l. 
(41 Any order of license discipline, when final, 

inclufing thosP reached by settlement agreement, may be 
publ1shed locally and state-wide," 

Auth: Sec, 37-1-131, 37-1-136, 37-51-201, ~1CA; IM£', Sec. 
2-4-623, 37-51-202, 37-51-321, MCA 

F.~ASON: Th1s rule is being proposed to tmplement sect ion 
37-1-131, MCA, and provide the board with more nptions fnr 
disciplinary sanctions in cases of violat·)•ln of pra.c·tir~f., 

stanrL11 ds. 

5. Interested persons may suhm1t their ddta, views, 
and arquments, either orally or in writ in,J, at the hParu>g. 
Wr>tten data, views. and arguments may also be subrnitt<>d t<> 
the Board of Realty Regulation, Depart~ent. of Commer~e, 1424 
9th Av•cnue, Helena, Mont.'ln,,, 59620, no ldt<'r t),,u, April 1.\, 
1990. 

6. Geoffrey Brazter, staff attorney. Dep,rtment of 
Commerce, Board of Renlty Regulation. h.i~ bePn c!f-.. slqn~ltl.,d tn 
presirlr' over and conduct the hearing. 

BOARD OF REALTY REGULAT!fl~ 

JOHN DCDlS, CHAIRMAN 

~:EH~-~~ ;;rTJt-;r; 

DIRECTOR 
DEPARn1Et;T UF C'tl~I'IE RCE 

C'ertifierl to th'' Secretary of Slate, N.Jrch c,, 19go. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF SOCIAL WORK EXAMINERS 
AND PROFESSIONAL COUNSELORS 

In the matter of the proposed 
amendment of rules pertaining 
to fees 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF RULES 
8.61.404 AND 8.61.1203 
PERTAINING TO FEES 

NO PUBLIC HEARING CONTEMPLATED 

1. On May 7, 1990, the Board of Social Work Examiners and 
Professional Counselors proposes to amend the above-stated rules. 

2. The proposed rules will read as follows: 

"8,61.404 FEE SCHEDULE 
(1) Application fee S 75.00 
(2) Original license fee Hl9~99 SZS.OO 
(3) Exam fee 75.00 
(4) Renewal fee t99T99 ?5.00 
+5~--eent~ntting-edtteat~en-a~~redite~ion--~5.99 
-----£ee-t£er-previders~ 
t6+--een~*"~~ng-edtteatien-e~eredition----±9T99 

----------£ee-t£er-iieensee+ 
+~+ (5) Retake exam fee 75.00" 
Auth,---Sec. 37-1-134, 37-22-201, 37-22-302, 37-22-304, MCA; 

!_tl_!', Sec. 37-1-134, 37-22-201. 37-22-302, 37-22-304, MCA 

"8.61.1203 FEE SCHEDULE 
(U_!\P.plicationf~ S 75.00 
( 2) Original 1 icense fee l,QQTQO SZ5~·.Q .. 9 
(31 Examination fee 75.00 
(4) Renewal fee lc99T99 75.00 
+5+--eent~ntt~ng-edtteat~en-aeered~tatien--~5.99 

----------fee-+fer-prev~ders~ 
+6+--eentinnring-edtteatien-aeeredit±en---i9T9B---­

----------£ee-+£er-iieensee~ 
tH (51 Retake exam fee 75.00" 
Auth,---Sec, 37-1-134, 37-23-206, MCA; Ir1_P, Sec. 37-1-134, 

37-23-205, 37-23-206, MCA. 

~: It is necessary to reduce fees to make them 
commensurate with program area costs. The proposal to repeal 
continuing education accreditat1on fees is not only monetary, but 
is intended to encourage licensee participation in continuing 
education to enhance professional competence for the benefit to 
the public of Montana. 
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3, Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Social Work Examiners and Professional Counselors, 142~ 
9th Avenue, Helena, Montana 59620-0407, no later than Apr1l 12, 
1990. 

4. If a person who is directly affected by the proposed 
amendments wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along w1th any comments he 
has to the Board of Social Work Examiners and Professional 
Counselors, 1424 - 9th Avenue, Helena, Montana 59620-0407, no 
later than April 12, 1990. 

8. If the Board receives requests for a public hearing on 
the proposed amendment from either 10% or 25, whichever is less, 
of those persons who are directly affected by the proposed 
amendments, from the Administrative Code Committee of the 
legislature, from a governmental agency or subd1vison or froM an 
association having no less than 25 members who w1ll be directly 
affected, a hearing will be held at a later date. Notice of the 
hearing will be published in the Montana Administrative Register. 
Ten percent of those person direclty affected has be.,n dPlerminAcl 
to be 43 based on the 434 licensees in Montana. 

Certified to the Secretary 

MAR Notice No. 8-61-11 
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BOARD OF SOCIAL WORK EXAMINERS 
AND PROFESSIONAL COUNSELORS 
PATRICK J, KELLY. CHAIRMAN 

BY_~~-P~----
t-cHARLES • BROOKE, 

ACTING DIRECTOR 
DEPARTMENT OF COMMERCE 

of states Office, March ~. 1Q90. 

~ 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE MILK CONTROL BUREAU 

In the matter of the amend­
ment of rule 8.79.301 
regarding assessments 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 8.79.301 LICENSEE 
ASSESSMENTS - NO PUBLIC 
HEARING CONTEMPLATED 

DOCKET t99-90 

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT 
(SECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED 
PERSONS: 

1. On April 16, 1990, th~ department of commerce 
proposes to amend rule 8.79.301 rel~ting to an a~sessmPnt to 
be levied upon licrnsees subject to 81-23-202. ~CA. ThP 
proposed amendment will become effective July l, l9qo_ 

2. The purpose of the amendment is to rhange thP amount 
of the assessment. The rule as proposed to he amendPd wnuld 
read as followR. (rH~w inattPr undPrlined, dt~!PtF>d Malt<f~r 
intP.rlined) 

~!!__,_79_;_lQ.! --~LCE~~l;:~ ASS~!l!-IENTS f ll Pursuant to ser:t ion 
81-23-202, MCA. the following asRessments for the purpose of 
deriving funds to administer and enforce the Milk Control Act 
during the current fiscal year beginning July l ~nd Pnding 
June 30, are hereby levied upon Uw ~lilk r: .. nt rnl :v-t 1 I<'PnS<>PR 
of this department. 

Cal A fee of "i-ghl:-eel'll:!!t-f$!h9!H r:!.!!'~.-~er:tt_E; _ _(_~J._O~_I pPr 
hundredweight on the total volume uf all milk subjE-ct to the 
Milk Control Act produced and sold by a producer-distr1bulnr. 

Cbl A fee of e:tghl:-e~l'll:!!!-f$9~9!H l_l_i__ll(!_t;_.-rlt!< _ _f__iQ_,_Q'l_l per 
hundredweight on the total volume of all milk subje~t to the 
Milk Control Art produced and Raid by a distributor homP basPd 
in another state. Sa1d fee is to be paid either by the 
foreign distr~butor or his jobber who lmp<nts s1wh milk for 
sale within this state. 

(c) A fee of fo~r-eel'll:!!l-f$9~94t four and on,-,-hdlf cents 
L~Q_,_045_l per hundredweight on the tot a 1' ;;;;Tur>~--;;£ ·-;;-if" ni ik 
subject to the Milk Control Act sold by a producer, 

(dl A fee of fo~r-eel'll:!!l-•$9.94t four and onP-half cents 
tiQ. 045J per hundredweight on the tot ar-~,;T;:;,;.e ;;r ;;n ;,~--ik" ____ _ 
subject to the Milk Control Act sold by a distributor, 
,-,xcepting that. which is sold to another distributor." 
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3. The proposed amendment changes the currPnt 
assessment rate from $.08 per c.w.t. to $0.09 pr•r c·.w.t. The 
purpos<:> for raising the rate is to permit the e<>IIPction of 
adequat r:- rPvenue to cov~r budgeted Pxpens""s fot .-Him i 111 Rf f·r' nq 
the Act during the nPxt fiscal y<'ar. Th•· iliiiPnd"'""t ts 

mandated by statute. 
4. Interested persons may part1cipatr and present d.Jt ". 

views r or arguments concerning the propo~Pd a.mt~ndment s in 
writinq to the Milk l'ontrol £lur<>'IU, 1520 Fast Sixth 
Avenu<? - Rm. 50, ll••lena, MT 5962()~0~12, '"' lat<•t' f'll.lll A["'' I 
Ll, t9go. 

~. If a p"rson who 1s d1rectly aff.·ctPd loy th•• pF•!'""''d 
..:imendmr·nt wihhes to express h1.s data, vie-w!=> or .tr-qumP.nt s 
orally or in writing at a public hearinq, he muRt make ~rtt!Pn 
commpnfs he has to the C~bovf> addreRR nn Llf<'r th.>n Aprtl I\, 
~9'l0. 

6. If the agt~nry recP.lVPS requPsts ftlr a ('Uhl1c hf•,u·inq 
on the proposed amendmPnt from eithPr 10 pP.rcent (10~~} 11r 
twent.y~ftve (25), whichever is Jess, of lh•, persons who •"'" 
cllrect ly affected by the proposed am<'ndo>o>nt, fn•m tlw 
adml_nlstrative code rommlttee of the lf•gJsl."ltUrP; from a 
g:overnrH""'tttal subdivtston or dgency; or frorn <;tn rtssn':idtliJTl 

hav1ng not les" than 20, m•'mbers who "'Ill lw dir··•·t ly ,,ff.-.,:tF·d, 
"he<lrtng will be held at a later datr. Nntu·•· of th(• hP.trin<J 
will rw publu<hed in thP '1ontana Admirll~t.rdl.l\'<' Heq!sl•'r. T•·r• 
percent (10%) of thr.1se pergons directly ilfft·ctPd hd:-; bef--,tl 
determined to be 24 persons based on an est 1mat~ of 241 
r-P.sident and nonresident producers anr1 ci1st ribut (,ro.;, rlnd 
F)rcJduc,~r·-distJ·tbutors 9ubjpc·t to this a~~essmer1l. 

7. The authority of the agency to makt> th,. proposf'd 
amendm!'nt is b.-1sed on ser:"t i~)n 81-23-104 and A l-2 ~ 2tl2, ~1r,\, 

and i1'1plements se<elinn Bl-2,~-202. MCA. 

MONTANA DEI'•\HT~1fNT OF <'< lM'1F!WF 

BYP:hsrt~~-f~ ·\•·t.tll~Jl>ir;:;.\,,; 
l'l'lO, 
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S'l7\TE OF M::tm\NA 
DEPARIMENI' OF <XMIERCE 

BEFORE 'lltE MJNI'ANA 8:IARD OF SCIENCE AND TEOiOOI..CGY DEVEWPMENI' 

In the matter of the proposed 
adcption of new rules, ani rEpeal 
of rules pertainin;J to loans made 
by the Montana Board of ScierxJe 
and 'Iedlnology Developnent 

TO: All Interested Persons. 

NCII'ICE OF PUBLIC HEARING ON 
PROPOSED NE1'i RULES, AND PROFQSID 
REPEl\L OF RULES PE!m\INlNG TO 
LOI\NS MI\DE BY 'lliE M:NI'ANA OOAFD OF 
SCIENCE AND 'I'EXJiNOI..CG'l DEVEIDR-IENI' 

1. On April 20, 1990, at 9:00 a.m., a ~lie heari.rg will l::e held in the 
fourth floor acnference roan, at the Pc1Ner Blcx:k located on the soutm.'est 
corner of 6th Avenue ani last Olanoe Gulch, Helena, Montana, to =nsider the 
proposed adcptia~ ani rEpeal of rules pertaini.rg to loans made by the Montana 
Board of Sci~ ani Technology Developnent. 

2. '!he rules proposed to l::e repealed, AFM 8.122.101; 8.122.201 thrcugh 
8.122.203; and 8.122.401 through 8.122.445, can l::e found on pages 8-4749 
thrcugh 8-4788 of the Administrative Rules of Montana. 

J. '!he proposed new rules will read as follows: 

Rule I QBGANIZATIONI\L R!,JU; (1) 'Ihe Montana Board of Scierx:"e an:! 
Technology Developnent was recreated in 1989 by section 2-15-1818, MCA. 

(2) '!he board consists of 9 nenbers appointed by the governor in the 
manner prescribed in sections 2-15-1818 an:! 2-15-124, MCA. As required by 
statute, the Governor =nsiders peq>le with extensive interest an:! experience 
in scierx:"e and technology and the application of such interest and e:xp:rience 
to econcmic developnent in Montana. 

(3) Board rranbership nust incltr::le at least five persons fron the private 
sector; hlo persons with knowledge of early stage financi.rg of private 
b.lsinesses; and one persoo with expertise in applied technology development. 

(4) 'Ihe board is attached to the d~ of o::mnerce for 
administrative p.rrp::ses. 'Ihe deparbnent selects and prescril::es the duties 
for, and supervises staff to administer board activities. 

(5) The board is designated a quasi-judicial board for p.!I1X)5eS of 
section 2-15-124, MCA. ,\ 

(6) If a board member misses three board neetirqs which have not J::een 
excused by the chairman, the board shall r~ to the Governor that the 
board member J::e asked to resign his or her seat on the board so that a person 
may 1::e appointed to the board who can deJT'011Strate his or her interest in board 
activities by attending regularly scheduled board rrora.etings. 

(7) As required by 2-4-305, notice is hereby given that sections of this 
rule repeat 2-15-1818 in order to inform the ~lie as to board organization 
when they consult the administrative rules. (Auth: 2-4-201, MCA; Imp: 2-4-
201, MCA) 
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RUle II PRXmlRl\L RUU:S (1) 'Ihe board hereby adqlts an:! in:::orporates 
by reference the attorney general's model procedUral rules (Am 1. 3. 101 
through 1.3.233). A <::qlY of these rules may be obtained fran the board's 
offices. PUrsuant to section 90-3-521, the review of awlications an::l the 
mak.in:J of scierce an::l technology develcpnent project loans by the OOard wi 11 
not be =nsidere:l =nteste:l cases as contalplate:l by the mcxlel procedural 
rules or for p.lrpOSE!S of sections 2-4-601 thrl;ugh 2-4-711, MeA, of the Montana 
Administrative Procedure Act. (Auth: 2-4-201, MCA; lmp: 2-4-201, 90-3-521, 
MCA) 

Rule III C!TIZ!:N PJ\Rl'ICIPATION RULES (1) 1he board hereby adq:rt;s an::l 
incorporates by reference the departlllent's citizen participation rules as set 
forth in Am 8.2.201 through 8.2.206 except that information relatin:J to trade 
secrets an::l other proprietary matters an::l private financial information will 
be held in =nfidenoe as specified in other sections of these rules. A ~ 
of the deparbnent's rules regarclirq citizen participation may be obtained from 
the boanl's offices. (Auth: 90-3-204, 2-3-103, MCA; Imp: 90-3-204, 2-J-103, 
MCA) 

Rule IV DEflNITIOOS In addition to the definitions set forth in section 
90-3-102 MCA, the following definitions shall awly for purposes of these 
rules. (1) "Act" ITEai1S the M:>ntana Scierce an::l Technology FinarY:in:J Act. 

(2) "Board" means the Montana Board of Science ard Technology Development 
created in section 2-15-1818. 

(3) "Department" rreans the M:>ntana Department of Cr::mnerce created in 
section 2-15-1801. 

( 4) "SUbstantial return" ITEai1S a nultiple of the loan principal returned 
as payback to the board achieved through one of, or a canbination of, the 
followir<:J ne:naniSITS, includin:J, I::IJt not limite:! to: interest inccme on the 
loan, royalty payments from portfolio carpmy product sales, sale of a 
=nvertible debenture, and sale of a warrant. 1he multiple of loan principal 
sought by the boanl shall be seven ti.Joos, except for instances when the b:>ard 
shall seek a lONer multiple from late-stage expansion capital project loans. 
SUch exceptions will be made when the analysis of risk ass=iate:l with the 
loan deiOCJnstrates that there is a likelihood, much higher than usually 
encountered in the b:>ard's portfolio catpmies, of the subject co!!pany 
achieving its l:usiness develcpnent goals. 

(5) As required by 2-4-305, notice is hereby given that (1), (2), and 
(3) above repeat sections of 90-3-102 in order to provide citizens with 
immediate access to the definitions of words that are freque>ntly used in these 
n1les. (Auth: 90-3-204, MCA; Imp: 90-3-204, MCA) 

Rule V APPL!CATIOO I'ROCIDJRES FOR A SEED CAPITAL TrolNOI..CGY IPAN -
~Jl'MISSIOO AND USE OF EXEXlJ1'IVE S\MVIRY (1) An applicant for a seed capital 
project loan shall subnit a two page executive summary of the proposal to the 
board's staff. 

(2) 'The executive summary must include the fol10o1ing items: 
(a) a description of the technology and/or product being developed or 

marketed by the awlicant, with particular ~is on any proprietary 
characteristics that will result in a cntq:>etitive advantage for the 
applicant; 

(b) a characterization of the market for the prcxiuct, includirq p:>tentia I 
size, customers, an::l methods required to sell the product to the market.; 

(c) a description of t:he management team's experience and qualificatirns 
which are relevant to the particular irdustry are>a in ~>'hich tl1e applicant i" 
operating or plannirq to enter; 
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(d) an estimate of projected sales revenue arrl new jots to be =eatecl or 
existing jobs to be retained after the fifth year of operations; arrl 

(e) the ano.mt of capital needed for the current r«lt'd of financirg, 
alorq with a listing of other potential investors who could help provide the 
needed capital. 

(3) '!he executive Slll1l!laiY is =nsidered p.lblic information am should not 
contain any information that the applicant does not want subject to public 
inspection. 

(4) Upon reoeipt, the executive SllJ1I!IaiY will be evaluated to determine 
whether the prqJOSal o::rrplies with (2) above arrl the applicable statutory 
=iteria. If the board determines that the executive sumnary Ireets these 
requirements, the applicant will be asked to subnit a o::rrplete l:usiness plan 
am the prqn:;al will be advanced to the threshold review phase. (Auth: 90-3-
204, MeA; Imp: 90-3-204, MeA) 

Rule VI APPL!CATIOO m.:x:.'ID.lRES FOR A SEED c.o,riTAL TirnNOUX:Y !DAN -
smt!ISSIOO OF BUSINESS Pl./IN (1) If the executive sumnary o::trplies with Rule 
V above, am is deemed o::rrplete am apprcpriate for further review, the 
applicant must subnit a full J:usi.ness plan to the board's staff for review. 

(2) A cutprehensive tusiness plan must contain the following items: 
(a) an executive sumnary; 
(b) a table of contents; 
(c) the e<::qlanJ' description i.ncludin:J the carp:my's history where 

awlicable, ard rnsi.ness devel~ objectives; 
(d) a description of the te::hnology am its proprietary features; 
(e) a market analysis anct marketirg plan includirg mrket size and 

characteristics assessrrent; 
(f) a description am assessrre1t of the CCII"fl9t i tion; 
(g) a description of the ownership structure; 
(h) financial projections, including incane staterrents, balance sheets, 

and cash flow projections for five years; 
(i) historical financial staterrents of the cont:oany includirg balance 

sheets and income staterrents for up to three previous years or as many as are 
available; 

(j) a description of the organization and persc'1T"'l, including a 
description of the management team aco::rrpanied by a detailed resurre for each 
member; and 

(k) a description of the applicable manufacturing and operations plans. 
(3) If deemed necessary, personal financial data may be requested through 

a separate submission. 
(4) A =ver letter must also a=npany the l:usiness plan ard include a 

description of other capital or matching fund efforts. 
(5) 'lhe l:usiness plan will be subjected to threshold evaluations which 

will focus on the proposal's te::hnology, the market potential of the corrpany, 
the quality of the l:usiness plan, and the c:arpany's tranagement team. 

(a) As part of the threshold review process, the board's staff will 
discuss with the oatpany's management team, the o::rrpany's l:usiness developrrent 
objectives ard financil1g needs. (Auth: 90-3-204, ~; Imp: 90-3-204, ~) 

Rule VII APPLICATIOO m.:x:.'ID.lRES FOR A SEED CAPITAL TinlNOI..CGi IDAN -
RE.VUW ~";§ (1) After the threshold review is completed the board's staff 
will pt·esent its findings and recanmerdation to the board. 

(a) As a result of that presentation to the board, the board may vote to 
have its staff continue processing the application through an in-depth due 
diligence examination. 

(b) The board may request the o::rrpany to make a formal presentation to tl1e 

5-3(15/90 MAR Notice No. 8-122-2 



-431-

board on its prq:x:>Sal at a reqularly scheduled ooard neeting. 
(2) If the board decides to continue reviewing the prq:x:>Sal based on 

CC~~~Plianoe with the awlicable statutory criteria, the board may direct the 
staff to =Duct its own in~ due diligence examination. 

(3) 'lhe board's staff will then fornulate a rea:mnendation to the l:oan:l 
for its review and consideration. (Auth: 90-3-204, MCA; Imp: 90-3-204, MC~) 

Rule VIII APPI.ICATIOO PROCEroRES FUR A SEED CAPITAL T!;piNOm LOAN :: 
OOARQ ACITOO (1) Upon receipt of the staff's recarmerdation, the boarrl 
shall apply the following criteria in determining whether to rrake a seed 
capital technology loan: 

(a) quality of the rranagement team; 
(b) degree of the catpany's ~itive advantage; 
(c) quality of the COIIPMY's b.Jsiness plan ard its prospe<..,-t.s for 

ilTp leroen tation; 
(d) q:p::>rtunity for the board to exit the loan with a potentially 

sut::stantial return; and 
(e) cat{lliance with all other provisions of the act. 
(2) If the board detetmines that the awlicant has Cl0!1plied with all the 

criteria, the board may awrove a loan. If the board determines to approve " 
loan, a docurrent describin:J the awroved terrrs will then be presented to the 
ilpplicant. 

(a) 'The interest on board loans will be a ~c!d ilnnual rilte of l'J. 'i 
percent. (1\uth: 90-3-204, MCA; !Jrq:J: 90-3-204, MCA) 

Rule IX Afl'LICATIOO PROC_l:UJRES roR A SEED CAPITAL Tro{NOIJ:X;y _WAN -J~2?T 
QJ?BURSEMENI' ACI'IVITIES (1) 'The board may take an active role in working 
with a portfolio catllaDY in which it has loaned furds. 

(2) 'The activities in which the board may particip.'lte include, tot ilre 
110t limited to: 

(a) designatin:J a person to sit on a cx::rtpmy's board of directors or 
other governing body arrljor hold observer rights on the company's board. 

(b) assistin:j the company in seeking additional financing when necessary; 
arrl 

(c) r~iring the company to subnit pericrlic fimnciill ard perfom>rYX' 
reports. (Auth: 90-3-204, MCA; Imp: 90-3-204, ~) 

Rule X APPI.JCATIOO m::JCEilURES FOR A RESFARqi_[lliD___R~'E;I:.D~~r _ _I[lNI 
~SSIOO AND USE OF~ su-MAR_X 

(1) An awlicant for a research arrl devel~t project loan must sul::tnit " 
bril'f executive surmary of the project to the boarrl' s staff. 

(2) The executive surmary must include the following items: 
(a) a description of the proposed project, including the prc:duct or 

process arrl the technology involved; 
(b) an analysis of the projE'Ct's comoercial potentbl ard prospecti·:<:> 

commercial partners; 
(c) a discussion of the feasibility ardjor avail0bil ity of priv'1~e 

!1'iltchinq furds; 
(d) an estimate of total financing neEds; ard 
(e) the a.munt of furds requested from the lxl..1.rd, with a dc>.script ion of 

the 1'>.-pected use of proceeds. 
(3) 'The surrnnary should not contain any infonnation th,>t the> arpliccmt 

does not want subject to p.lblic inspection. 
( 4) The executive 5\.lJ1liMrf will be evaluats:l f 'r ctetennin.Jtion whether th<> 

project should be advanced to the research ard de•:elOfJ!"l'nt pwposal ptlZJ<;e. 
(Auth: 90-3-204, MCA; lrnp: 90-J-204 1 MCA) 
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Rule XI APPL!Cl\IlOO !'H'm!!Bffl FW A REm1IRQf AND DEI/E[DPMWf PROJECl' 
LO!\N - SUJNSSICJi Of T@EARQI AND PE.VEWPMENI' PB:lFOOl\L (1) When the 
executive S\ll1ll1in'}' is deemed cnrplete an:i the prcposal deemed apprq:>riate for 
further consideration, the applicant nust suhnit a research an:i develcpnent 
prcp;:sal to the lxlard's staff for review. 'Ihis prcposal must =ntain the 
following items: 

(a) a title page; 
(b) a table of =ntents; 
(c) an executive Sllll'IIBl"}'i 
(d) the prcp;:sal objectives; 
(e) a bac:kgrrun:l review of the techno!~; 
(f) the project design; 
(g) a list of required facilities an:i equipnent; 
(h) a description of ccmnercial potential an:i potential o::mnercial 

partners; 
(i) a description of the project's potential :Ulpact on the state's 

econany; 
(j) a list of milestones lohich describes specific tasks to be achieved 

delineated on a tilne line; 
(k) a prq:lOSE!d l:udget an:i use of proceeds, with dccurnentation showing 

soorce of fun:ls an:i use of proceeds for each line of the l:udget; 
(1) the feasibility an:ifor availability of matching funds; 
(m) a description of other efforts made to obtain funding for the 

prq;osed project; an:i 
(n) the resuireS of the major principals identified in the project design 

describing the eduction an:i enployment experience of each. (Auth: 90-3-204, 
MCA; Imp: 90-3-204, MCA) 

Rule XII N'PUCATI<:Ji PPOCfi!!ff£5 FOR A RESEAROi AND DEVElflH'!ENl' PROJECl' 
!..01\N - ElfAWATlOO - OOE DILIGENCE: (1) After receipt of the research an:i 
develcpnent prqx:>Sal, the board's staff will determine whether it is corrq:llete. 
once the prcposal is deemed CX~rplete, the fornBl review process will begin. 

(2) up:m receipt of a CX~rplete research an:i develcpnent proposal, the 
prcposal may be subjected to a rigorous a.~tside technical review =rducted by 
reviewers selected by the board's staff. Each :revie--"er will be asked to 
cxmnent on the t.echnical feasibility of the prq;osed project design an:i 
int>leroontation, the technical CX~rpetence of the investigators, ard the 
project's prospects for market suocess, when appli~\e. 

(3) If deemed necessary, a research arrl development prop:=l may also be 
subjected to a rigorous financial review. 

(4) If the technical arrl financial reviews are favorable, the board's 
staff will initiate and rigorously pursue its own due diligence examination on 
the project. 'Ihe p.rrp::se of this examination will be to further verify the 
feasibility of the technol~ involved, the =edibility and expertise of the 
project principals and the market or a::mrercial potential of the proposed 
prcduct or prcx::ess. A SlUIIllarY of this due diligence examination will be 
pre<"..,ented to the l:x:>."\rd at its next rreeting. (Auth: 90-3-204, MC'J\; Imp: 'l0-3-
204, MCA) 

Rule XIII APPLICATION PROCIDJRES FOR A RESEI\RQJ liND DEVELOFMFNI' PROJECT 
LOAN - REVIEW PROCESS (1) In addition to the technical- ard-financial ~-­
:revie'WS, the ooaro will evaluate each prcposal for compliance with the 
statutory loan c:ritE>.:ria ard goals. 'Ihe applicant will be asked to attend a 
:regularly scheduled board meeting to llill:e a brief presentAtion to the lx>ard 
and answer any questions regarding the proposal. 
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(2) BasEd on a:Jltlliance with the statutory loan criteria ard goals, the 
reviews, the applicant's presentation, ard the board staff's evaluation, ard 
due diligence E!>C<IIIIination, a determination will be m:"\de by the I:Joard whether 
the applicant shoold be approved for a loan, whether the proposal should be 
Jl'Cldified, or whether the application should be donied. (Auth: 90-3-201, ro; 
Imp: 90-3-204, MCA) 

Rule XIV APPLICATION Pll!JCfWRES FOR A RESFJ\RQ! AND DE.VEI.O~f 
!..01\N - BOARD ACI'ION ( 1) The board shall determine whether the propos.~ 1 
ca1plies with the act. 

(2) The board may vote to: 
(a) make the loan in the researdl ard develcprent project as requested; 
(b) make the loan in the researdl ard develcprent project providro 

certain =nditions are met; 
(c) make the loan in the research ard develcpnent project for a larger or 

smaller arro.mt than requested; 
(d) refer the prqx:sal back to the applicant for revisions; or 
(e) reject the prqx:sal for failure to cntply with the ac.t. (1\uth: 'l0-

3-204, MCA; Imp: 90-3-204, MCA) 

Rule lN Ai'PLI~m:x:ID.JRES FOR A RESFARql AND OEVEWfMENI' ~ 
lDAN - M::lNI'TORING REPQRI'S (1) A loan recipient must sui:Jnit progre;;s rqxn-t..s 
to the board as specifically required in the science ard technology 
development project loan agreement. 

(2) The progress reports shall include, rut not be limited to: 
(a) financial status of the loan recipient; 
(b) overall project performance; ard 
(c) progress in aCXXl!Tplishirq milestones. 
(3) A final project report is due upon catpletion of the project tem. 
(4) AnnUal ccmnercialization repxts are required until the fundirg 

recipient has satisfied the return or payback terms =nta ined in the rt>S!'arch 
ard develc:pnent project loan agreement. (Auth: 90-3-204, MCA; Irrp: 90-J-?0·1, 
MCA) 

Rule XVI fAII.JJRE 'IO CUlMERCI1\LIZE OR PROOOCE 1N t-WI'ANA - ALL SCHllrf; 
~jNO!..CGY OEVEW.Jl1!'m Irom::T I.QANS (1) A loan recipient must agree to 
use its best efforts to see that the production or ronufacturirq of new 
technology shall oocur within the state of Montana. 

(2) The board may determine that a loan recipient is not ca!l'lying witl1 
the science ard technology develcprent project loan agreement if: 

(a) ccmnercial production, marketirq ard sale of the product is not 
ccmnenced by the ~within a reasonable tilrP.; 

(b) ccmnercial production, sale or marketirq is disc."'ntinued for a 
=ntinuous pericxi without gocxi cause; 

(c) the crnpany fails to use its best efforts to achieve the benet i t.s of 
increased enployment in Montana; 

(d) the cx:ttpany fails to maintain such offices or facilities in 
Montana; or 

(e) the~ fails to CCI11ply with the reportirg requirements 
established by the board or with any of the provisions in its scienu> im.l 
tc.>ehnology develcpnent project loan agreement. 

(3) Action by the board ll'ily include terminatiC'n of the lmn i'I"Jl"'Y':-r'l't 
and calling the loan. (Auth: 90-3-204, MCA; Imp: 90-J-204, n.::A) 

~.l.!UCVII.~REX:X:Jt§ID.EP.I\TIQ!i.QL1P.f.!l DfX:JIDotl_::_~. §C".olV':IQ':_NIQ .J'FC!Il 191 o;y 
[)j:'_{Pj)f!·!Qlr. lDN-JS (1) If the board determines tl1,1t i1 scic>nc0 ilt'lll tcx:hnulcxr; 
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develcpnent project pr<:pJSal or blsi.ness plan is ineligible for a loan due to 
failure to carply with applicable statutory and other criteria, the awlicant 
has 30 days fran receipt of notification of sud!. determination to request the 
board to reconsider the pr<:pJSal or blsi.ness plan to determine whether the 
detennination shruld stard or be I!Ddified. (Auth: 90-3-204, M:A; Imp: 90-3-
204, M:A) 

@..!le XVIII RIG!fl'S 10 UIDU.ff"''WWI, PROPERlY - AIL SCIENCE NlD TE!liNQLCGY 
DF..VE!.POONI' LQANS (1) All intellectual prqJerty rights, ircluding any 
patents, a::tJYrights, trademarlcs, and trade secrets develqJE'd by the loan 
recipient with use of fun:ls provided by the board, will be CMlE!d by the 
recipient, or the recipient will have apprq:ll"iate rights thereto as detennined 
in consultation and agreeroent with the board. (Auth: 90-3-204, M:A; l!Tp: 90-
3-204, l'CA) 

Rule XIX g::tff'IOOO'IALlTX OF :tNFp!MO.TIOO AND OPEN ME:EriN:;S (1) Unless 
otherwise required by law, infonnation sul:rnitted by an awlicant will be 
treated as =nfidential by the toard, its staff, ard technical reviewers, 
exoept the following: 

(a) name and address of applicant; 
(b) short description of prqJOSed project; 
(c) anamt of loan; 
(d) the prcgram urder which the applicant is awlying; 
(e) any other infonnatim in which the demand of i.rdividual privacy does 

not clearly exceed the merits of p.lblic disclosure; an:! 
(f) any information in Wtudl the denard of individual privacy clearly 

exceeds the merits of public disclosure rut the applicant has expressly waived 
his right to privacy. 

(2) 'lhe toard shall ~raintain p.lblic files on each campleted application 
received which will =ntain the following information: 

(a) items l(a) through (f) of this rule; 
(b) all written doc:tlll'<'!t'lts received or prepared =ncernir>:J items 1 (a) 

through (f) of this rule; 
(c) the executive director's rec:x:mrerdation to the toard regarding items 

1 (a) ~lgh (f) and his recx:mnerdation for awroval c:- denial of the 
awlication; arrl 

(d) a brief staterrent of the board's action regarding the awlication, 
including the board's approval or disapproval of the awlication, the tent'S 
arrl interest rate of financing, and the loan repayment schedule arrl recoro. 

(3) The board shall open all meetirqs when the discussion addresses 
issues enumerated in 1(a) thrrugh (f), or when the demand of individual 
privacy does not exceed the merits of p.lblic disclosure, or when the applicant 
has expressly waived his right to privacy. 

(4) This policy is based on the toard's findir>:J that, except for the 
infonnation described in iterrs 1 (a) t.hroogh (f), the den>ards of individual 
privacy clearly exceed the merits of p.lblic disclosure of the personal, 
financial, and b.!siness infonnation that is contained in applications and 
suworting dOCUl11et1tation sul:rnitted to the board. (Auth: 90-3-204, MCA; Imp: 
90-3-204, M:A) 

Rule XX MEDICAL RESFAR<ll FACILITY PROJrri'S - APPLIC;ATION PROCIDURES, 
REVIEW PROCl'SS, AND OOARD ACITOO (1) The procedural rules set forth in Rules 
X, XI, XII, XIII, XIV, 'IN, XVII, XVIII, and XIX al:ove, are applieo1ble to the 
grants Jrade by the board p.lrSUant to Clapter 634, L.l989. 

(2) As required by Section 1, 01apter 634, L.l989, the furrls granted by 
the board must be used to Jratch federally appropriated furrls on at least a 
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four-to--one federal-to-state matchin;J basis for ronstruction arrl start-up 
operating CXl6ts for medical research facility projects in the state. 

(3) 'lbe board may make a grant to a medical research facility project 
applicant, if the proposal o:11plies with the goals arrl criteria set forth in 
section 90-4-901, and the procedural rules described in (1) above. 

4. These rules are marrlated by the legislature. 1he rules for medic-11 
research facility projects iltplements <llapter 634, L.1989. 'Ille prop:>Sed 
repeal of existing rules is to o:11ply with White vs. state of Mc?.D.lAna. 

M I 759 p 2d 971, 45 st. Rep. 1310 (1988). 

5. Interested persons mt•Y present their data, views or ccmnents either 
orally or in writing, at the hearing. written data, views or ccmnents may 
also be subni.tted to Mr. steve HUntin;Jton, Executive DirO?Ctor, Montana Science 
and Technology Alliance, 46 North Last Olance Gulch, 2B, Helena, Montana 
59620, no later than April 20, 1990. 

6. Stephen D. Huntington or his designee will preside over "rd =nduct 
the hearing. 

7. The authority of the tnard to make the rule.s is c'Ontained in 
sections 90-3-204 ant! 90-3-901, ~t::A. 

Montana Board of Science ard Techno lcqy oeve 1 opment 
01ase T. Hibbard, Olairman 

By: '-w~ .p_x_ -~-:--
r-Cllarles A.&Brooke, Act1ng Director. 

Department of canrrerce 

CERTIFUD TO THE SEX:REI'J\RY OF ST/\TE: March 5, 19'l0 
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BEFORE THE STATE SUPERINTENDENT OF PUBLIC INSTRUCTION 
STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 10.6.101, 
10.6.103; 10.6.104, 10.6.106, 
10.6.119, 10,6.120 and 
10.6.121; and repeal of 
10.6.103A, 10.6.1038, and 
of 10.6.119A 

TO: All interested persons 

NOTICE OF PROPOSED AMENDMENT 
AND REPEAL OF RULES FOR ALL 
SCHOOL CONTROVERSY CONTESTED 
CASES BEFORE COUNTY 
SUPERINTENDENTS OF THE STATE 
OF MONTANA 

NO PUBLIC HEARING CONTEMPLATED 

1. on May 17, 1990, the Superintendent of Public 
Instruction proposes to a.end and repeal rules for all school 
controversy contested casas before county superintendents of the 
state of Montana. 

2. The proposed amendments will read as follows: 
(new matter underlined; deleted matter interlined). Full text 
of the rules is located at pages 10-51 through 10-66, ARM. 

10, 6, 101 SCOPE OF BULES ( 1) These rules govern the 
procedure for conducting all hearings on school controversy 
cases appealed to the county superintendent, i~~areial heariR~ 
effieer, state superintendent and the county transportation 
committee. These rules shall be construed to secure the just, 
speedy and inexpensive determination of every action. All rules 
promulgated by former state superintendents with regard to 
school controversies are hereby repealed. 

(a) same as original rule. 
(b) Bue ~reeess ••~~era eerteerftift'!!' a"d arisi"9 freftl all 

hsftdiea~~ed ehildreft irt ~his s£a£e shall be g-e~erfted by these 
~ 

(c) through (e) remain the same but w1ll be renumberea. 
AUTH: Sec. 20-3-107(3), MCA; IMP: Sec. 20-3-107(3), MCA 

10.6.103 INITIATING SCHOOL CONTROVERSY PROCEDURE PROCESS 
(1) A person who has been aggrieved by a final decision of 

the board of trustees of a school district in a contested case 
is entitled to commence an appeal before the county 
superintendent eHeepe as pre~ided irt s~bsee£iert (2) artd (3) • 

(a) Impareial d~e preeess hearift!B irtvelvirt'!!' ed~eatirtg­
hartdieepped ehildrert •ay be irti£ia~ed by a perertt, legal 
~erdiart er s~rrei!Jaee parert~ ef a hartdieepped ehild if the 
pal'eft~ disai!Jrees with ae~iert ealten b} a seheel district fer 
whieh ne~iee ~e parents ia reqHired. 

5-3/15/90 MAR Notice No. 10-2-67 



-437-

~3) Illlportial li11e preee1111 hearil'l'!ll ir~..-el'+'il'l'! eli~teatin'! 
har~dieappeli ehilliref'l 111ay ee ir~itiateli ey a 11eheel lii11triet eel'lrd 
~1111tee11 ~her~, after realler~aele effert11 at 111eliiatier~, a 
parent, le'!al '!llardian er 1111rre'!ate parent either fails te 
pre.ide a writter1 parer~tal eer~ser~t fer a prepesed ed~teattenal 
aetien, er pre·1ilie11 a fer111al liieappreoal ef ed11eatier~ aetien-s-; 
,\ heariPI'! 111ay al11e ee ir~itiateli e~ a seheel district beard ef 
tr11eteee te 11hew that it!s ed11eatienal eva111atien i!l apprep!"iate 
wher~e•er &ft il'ldependent e..-al~tatier~ i!l !"eq~tested b~ t!he pa!"eflt, 
le'!al '!llarliien er 1111rre'!ate parer~t. 

(4) A re~e11t fer an i111pertial d11e preee1111 hea~ 
ir~..-el'+'irii:J the ed11eatier~ er pee11iele ider~t!ifieatien ef a 
hal'ldieappeli ehild 11hall ee malie ir1 writin'! te the State 
S~tperintel'lliel'lt ef P11elie ll'letr1:1etier~, Stata eapitel, He lel'lB-T 
l!el'ltar~a 59629, ir~el~tlie a ehert ar~li plair1 11t:et:elllent ef 111att-ei",. 
a!!111erted ar~ll ee111ply with the r~etiee ef appeal I"eql:liremen~- of 
ARM 19>6•197• 

(52) A school controversy contested case ether thal'l iss11e,. 
il'l~el'+'i"'! ed~teat:iePI ef har~llieapped ehildPeft shall be commenced 
by filing a notice of appeal with the county superintendent 
within 30 days after the final decision of the governin1 
authority of the school district is made. 
AUTH: Sec. 20-3-107(3), MCA; IMP: Sec. 20-3-207(3), MCA 

10,6, 104 JURISDICTION ( 1) Or1 lllatterll ether thai'! eel'ltr·eversy 
in·.·eh•in.y the ell~teatiel'l er ilier~tifieatien ef a har~dieaf'f"!'d 
ehild, the In& county superintendent shall upon receipt of thP 
Notice of Appeal, determine: 

(a) through (2) same as original rule. 
AUTH: Sec. 20-J-107(3), MCA; IMP: 20-3-107(3), MCA 

10.6.106 NOTICE OF HEARING (1) through (3) same as origin~ I 
rule. 

( 4) Special Ed~teat:iel'l Aeee11s te le'!al a1111i11tar~ee. 'ffle 
i111pa~tial hearil'l'! ettiee~ shall infer111 the pa~ent ef an~ free-&r 
lew eeet le'!al and ether Pele·1ant ee~viees a•.•a-i-la-M-e---i-n--------t:-h-. 
~ 

AUTH: Sec. 20-J-107(3), MCA; IMP: Sec. 20-3-107(3), MCA 

10.6.119 FINAL ORDER (1) FeP all ieeues e~eept: t:h~se 
il'l'<'eh•in~J ed~teat:iel'l ef the hanliieapped, the The final order by 
the county superintendent shall be in writing and shall includ~ 
findings of fact and conclusions of law separately stated. 
Findings of fact, as set forth in statutory language, shall be 
accompanied by a concise and explicit statement of tll0 
underlying facts supporting the findings. 

(a) through (c) same as original rule. 
{2) The county superintendent shall insure for ~ll c~sPs 

'1 
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&~her ~han eases regarding edHea~i&n &f ~he handiea~~ed that not 
later than 90 days after the receipt of the notice of appeal a 
final order is reached and a copy of the findings of fact, 
conclusions of law and order is mailed to each party. The time 
limitation provided here may be waived upon request of the 
county superintendent or a party of the school controversy 
contested case, upon stipulation of all parties. 

(3) same as original rule. 
AUTH: Sec. 20-3-107(3), MCA; IMP: Sec. 20-3-107(3), MCA 

10.6.120 COUNTY ATTORNEY RULE (1) The county attorney shall 
serve as the legal advisor for the county superintendent of 
schools in all school controversy contested cases eHee~e in 
eases in•&loing e~eeial edHea~ien. In the event the county 
attorney is unable to serve in that capacity, the county 
superintendent shall designate another qualified attorney to 
serve as a legal advisor for the county superintendent. 
AUTH: Sec. 20-3-107(3), MCA; IMP: Sec. 20-3-107(3), MCA 

10. 6. 121 APPELLATE PROCEDURE - SCOPE OF RULES ( 1) The 
superintendent of public instruction shall decide matters of 
controversy when they are appealed from a decision of a county 
superintendent eHeept fer eases inv&lvin, eaueatien ef the 
hand ieeppetl. 

(2) through (4) same as original rule. 
AUTH: Sec. 20-3-107(3), MCA; IMP: Sec. 20-3-107(3), MCA 

3. The proposed rules for repeal follow. Full text of the 
rules is located at pages 10-51 through 10-66, ARM. 

10.6.103A SPECIAL EDUCATION DUE PROCESS HEARING PROCEDURES 
10.6.1038 
10.6. 119A FINAL ORDER ON SPECIAL EDUCATION DUE PROCESS 

HEABING PECISIONS 
AUTH: Sec. 20-7-420(2), MCA; IMP: Sec. 20-7-402(1), MCA 

4 . The super intendant proposes to make the proposed 
amendment and repeal in order to comply with federal regulations 
for eligibility of federal funding, and to facilitate use of due 
process hearing rules. currently, the rules for conducting 
impartial due process hearings in accordance with the 
requirements of the Education of the Handicapped Act, as 
amended, are coJDJDingled with the rules of procedure for all 
school controversy contested cases before county superintendents 
of the state of Montana. Persons involved in due process 
hearings have experienced difficulty in identifying which rules 
they must follow and which rules apply only to appeals to county 
superintendents under Sec. 20-3-107, MCA. 

5. Interested persons may submit their data, views or 
arguments concerning the proposed amendment and repeal, in 
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writing, to the Office of Public Instruction, State Capitol, 
Room 106, Helena, Montana 59620 no later than April 15, 1990. 

6. If a person who is directly affected by the proposed 
amendment and repeal wishes to express his data, views and 
arguments orally or in writing at a public hearing, he must make 
written request for a hearing and submit this request along with 
any written comments he has to the Office of Public Instruction, 
state Capitol, Room 106, Helena, Montana 59620 no 
later than April 15, 1990. 

7. If the Superintendent receives requests for a public 
hearing on the proposed amendment and repeal from either 10% or 
25\, whichever is less, of those persons who are directly 
affected by the proposed amendment and repeal from the 
Administrative Code Committee of the legislature, from a 
governmental agency or subdivision or from an association 
having no less than 25 members who will be directly affected, a 
public hearing will be held at a later date. Notice of the 
hearing will be published in the Montana Administrative 
Register. 

Superintendent of Public Instruction 

By: 

Certified to the Secretary of state March 5, 1990. 

MAR Notice No. 10-2-67 5-3/15/90 
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BEFORE THE STATE SUPERINTENDENT OF PUBLIC INSTRUCTION 
STATE OF MONTANA 

In the matter of the prop?sed 
adoption of rules concern1ng 
special education due process 
matters 

TO: All interested persons 

NOTICE OF PROPOSED ADOPTION 
OF RULES CONCERNING SPECIAL 
EDUCATION DUE PROCESS 
MATTERS 

NO PUBLIC HEARING CONTEMPLATED 

1. On May 17, 1990, the Superintendent of Public 
Instruction proposes to adopt rules concerning special education 
due process matters. 

2. The proposed rules provide as follows: 

RULE I SCOPE OF RULES (1) These rules govern the procedure 
for conducting all due process hearings concerning and arising 
from the education of handicapped children in this state. All 
rules promulgated by former state super intendants of public 
instruction with regard to special education due process 
hearings contrary to these rules are hereby repealed. 
AUTH: Sec. 20-7-420, MCA; IMP: Sec. 20-7-402, MCA 

RULE II INITIATING SPECIAL EDUCATION DUE PROCESS PROCEDURE 
PROCESS (1) Impartial due process matters involving educating 
handicapped children may be initiated by a parent, legal 
guardian or surrogate parent of a handicapped child if the 
parent disagrees with a decision of a school district for which 
notice to parents is required. 

(2) Impartial due process hearings involving educating 
handicapped children may be initiated by a school district board 
of trustees when, after reasonable efforts at mediation, a 
parent, legal guardian or surrogate parent either fails to 
provide a written parental consent for a proposed educational 
action, or provides a formal disapproval of education actions. 
A hearing may also be initiated by a school district board of 
trustees to show that its educational evaluation is appropriate 
whenever an independent evaluation is requested by the parent, 
legal guardian or surrogate parent. 

(3) A request for an impartial due process hearing 
involving the education or possible identification of a 
handicapped child shall be made in writing to the State 
Superintendent of Public Instruction, State Capitol, Helena, 
Montana 59620, and include a short, plain statement of matters 
asserted. 
AUTH: Sec. 20-7-420, MCA; IMP: Sec. 20-7-402, MCA 

RULE III SPECIAL EDUCATION DUE PROCESS HEARING PROCEDURES 
(1) Upon receipt by the state superintendent of public 

instruction of a written request for a due process hearing 
involving a special education controversy, the state 
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superintendent of public instruction shall: 
(a) Promptly advise the board of trustees and parent, legal 

guardian or surrogate parent of the request for due process 
hearing. 

(b) Provide the board of trustees up to and including ten 
calendar days in which to address the special education 
controversy in the school district, and reach a final decision. 
Pending the final decision of the board of trustees or upon 
lDUtual agree111ent of the parties, the state superintendent of 
public instruction shall provide mediation so long as both 
parties voluntarily and freely agree to the mediation. The 
lDediation conference is an attempt to resolve the differences 
and, if possible, avoid a due process hearing. The mediation 
shall: 

(i) be an intervening, informal process conducted in a non­
adversarial atmosphere; 

(ii) not be used to deny or delay an aggrieved party their 
rights to a hearing. 

(C) Appoint an impartial hearing officer to conduct a due 
process hearing. 

(i) The state superintendent of public instruction shall 
maintain a list of persons who serve as impartial hearing 
officers. 

(ii) Selection of i111partial hearing officer: 
(A) Upon receiving a copy of the request for hearing, the 

state superintendent of public instruction shall mail to each 
party a list of five proposed impartial hearing officers 
together with a summary of their qualifications. 

(B) A party shall have seven days to study the list, cross 
off any two names objected to, number the remaining names in 
order of preference, and return the list to the state 
superintendent of public instruction. Requests for more 
infor111ation about proposed impartial hearing officers must be 
directed to the superintendent of public instruction. Unless 
good cause is shown, this request for more information does not 
extend the seven day response time. 

(C) If, despite efforts to arrive at a mutually agreeable 
choice, the parties cannot agree upon an impartial hearing 
officer, the state superintendent of public instruction shall 
make the appointment. 

(D) Notwithstanding the foregoing provisions, the parties 
111ay 111utually select the impartial hearing officer from the list 
provided by the state superintendent of public instruction. 

(iii) Disqualification: 
(A) A hearing may not be conducted by a person who is an 

employee of a school district or other public agency which is 
involved in the education or care of the child, or who has a 
personal or professional interest which would conflict with his 
or her objectivity in the conduct or review of the hearing. 

(B) A person who otherwise is qualified to conduct a 
hearing under paragraph (A) of this subsection is not an 
employee solely because he or she is paid by contract by the 
public agency to serve as impartial hearing Officer. 

MAR Notice No. 10-2-68 5-3/15/90 
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(2) An impartial hearing officer may at any point withdraw 
from consideration or from service in any hearing in which the 
impartial hearing officer believes a personal or professional 
bias or interest on any of the issues to be decided in the 
hearing exists which might conflict with the impartial hearing 
officer's objectivity. such written request to withdraw shall 
be directed to the state superintendent of public instruction. 
Any subsequent appointment of an impartial hearing officer shall 
be conducted as provided above. 
AUTH: Sec. 20-7-420, MCA; IMP: Sec. 20-7-402, MCA 

RULE IY NQTICE OF HEABING (1) The impartial hearing officer 
shall within ten days of receipt of notice of appointment by the 
state superintendent of public instruction schedule a prehearing 
conference pursuant to Rule VI. The impartial hearing officer 
shall inform the parties of all future proceedings in this 

'matter. The notice of hearing shall include: 
(a) a statement of the time, place and nature of the 

hearing; 
(b) references to the specific statutes and rules involved 

available at that time; 
(c) a provision advising the parties of their right to be 

represented by counsel at the hearing; 
(d) a provision informing the parent of any free or low­

cost legal and other relevant services available in the area; 
(e) a statement of issues and matters to be discussed at 

the hearing. 
(2) The notice of hearing shall be sent by certified mail 

to all parties. 
(3) If the impartial hearing officer does not have details 

of the issues and matters to be discussed at the time of issuing 
the notice of hearing, a party or impartial hearing officer may 
later demand a more detailed account of the issues and matters 
to be discussed. The dates scheduled by the impartial hearing 
officer in the notice of hearing may be continued by the 
impartial hearing officer to such a convenient date as 
stipulated by the parties and approved by the impartial hearing 
officer. 

(a) The notice of hearing as well as all communications 
conducted in the hearing shall be written in language 
understandable to the general public and in the native language 
of the parent, unless it is clearly not feasible to do so. If 
the native language or other mode of communication is not 
written language, the impartial hearing officer shall direct the 
notice to be translated orally or by other means to the parent 
in his/her native language or other means of communication. 
AUTH: Sec. 20-7-420, MCA; IMP: Sec. 20-7-402, MCA 

RULE V CONFERENCE AND INFORMAL DISPOSITION (1) The 
impartial hearing officer may informally confer with the parties 
to the request for impartial due process hearing for the purpose 
of attempting informal disposition of any special education 
controversy. 
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(2) This conference of informal disposition may occur at 
any time prior to the issuing of the final findings of fact, 
conclusions of law and order of the impartial hearing officer. 
The parties may informally confer to resolve the special 
education controversy by stipulation, agreed settlement, consent 
order, or default. To be effective, any agreement made at such 
conference must be reduced to writing and signed by all parties. 
An agreed resolution shall end the proceedings and bar further 
proceedings. 

(3) If it is appropriate, the impartial hearing officer may 
draft findings of fact, conclusions of law and order and shall 
promptly send to each party in the special education 
controversy. 
AUTH: Sec. 20-7-420, MCA; IMP: Sec. 20-7-402, MCA 

RULE VI IMPARTIAL HEARING OFFICER'S PREHEARING 
FORMULATING ISSUES (1) The impartial hearing officer shall 
schedule a prehearing conference to consider: 

(a) the simplification of the issues; 
(b) the necessity or desirability of amendments to the 

request for impartial due process hearing; 
(c) the possibility of obtaining admissions of fact and 

documents which will avoid unnecessary proof; 
(d) a limitation of the number of expert witnesses; 
(e) such other matters as may aid in the disposition of the 

action. 
(2) The impartial hearing officer shall make an order which 

recites the action taken at the conference, any amendment to the 
request for impartial due process hearing, the agreements made 
by the parties as to any of the matters considered, and which 
limits the issues for the hearing to those not disposed of by 
admissions or agreements of the parties. such order when 
entered will control the subsequent course of action, unless 
modified at the hearing to prevent manifest injustice. The 
impartial hearing officer, in hisjher discretion, may establish 
by rule a prehearing calendar on which actions may be placed for 
consideration as provided above. 

(3) Individual privacy: the impartial hearing officer 
shall provide for provisions to insure the privacy of matters 
before himjher as is required by law. Parents maintain the 
right to waive their right of confidentiality and privacy in the 
hearing and may request that the hearing be open to the public. 
The impartial hearing officer shall also provide or allow an 
opportunity for the student to be present at the hearing upon 
request of the parent, guardian, surrogate parent or the student 
who is the subject of the hearing. 

(4) Location of hearing: the impartial hearing officer 
shall conduct the hearing at a time and place reasonably 
convenient to the parties. If the parties cannot agree on such 
time and place, the hearing will be held in the county in which 
the named school district is located. 
AUTH: Sec. 20-7-420, MCA; IMP: Sec. 20-7-402, MCA 
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RULE YII DISCOVERY (1) The impartial hearing officer may 
compel, limit or conduct discovery prior to the hearing and/or 
prehearing conference pursuant to Rules VIII through X. 
AUTH: Sec. 20-7-420, MCA; IMP: Sec. 20-7-402, MCA 

RULE YIII DISCOVERY METHODS (1) Parties may obtain 
discovery by one or more of the following methods: 

(a) depositions upon oral examination or written questions; 
(b) written questions; 
(c) production of documents (or things or permission) to 

enter upon land or property; 
(d) request for admissions. 
(2) Any evidence to be introduced at the hearing or on file 

shall be made available for disclosure to all parties at least 
five ?ays before the hearing or the evidence will not be 
admitted . 

. AUTH: Sec. 20-7-420, MCA; IMP: Sec. 20-7-402, MCA 

RULE IX SCOPE OF DISCOVERY (1) Unless otherwise limited by 
order of the impartial hearing officer, the scope of discovery 
is as follows: 

(a) in general, parties may obtain discovery regarding any 
matter not privileged, which is relevant to the subject matter 
involved in the pending action, whether it relates to the claim 
or defense of the party, including the existence, description, 
nature, custody, condition and location of any books, documents 
or other tangible items, and the identity and location of 
persons having knowledge of any discoverable material; 

(b) a party may discover facts known or opinions held by an 
expert who has been retained or especially employed by another 
party in anticipation of litigation or preparation for hearing. 
AUTH: Sec. 20-7-420, MCA; IMP: Sec. 20-7-402, MCA 

RULE X LIMITATIONS ON DISCOVERY BY THE IMPARTIAL HEARING 
OFFICER (1) Upon motion by a party or by the person from whom 
discovery is sought, and for good cause shown, the impartial 
hearing officer before whom the action is pending may make any 
order which justice requires to protect a party or person from 
annoyance, embarrassment, oppression, or undue burden or 
expense, including one or more of the following: 

(a) that the discovery not be had; 
(b) that the discovery may be had only on specified terms 

and conditions, including a designation of the time or place; 
(c) that the discovery may be had only by a method of 

discovery other than that selected by the parties seeking 
discovery; 

(d) that certain matters should not be inquired into, or 
that the scope of the discovery be limited to certain matters; 

(e) that discovery be conducted with no one present except 
persons designated by the impartial hearing officer. 
AUTH: Sec. 20-7-420, MCA; IMP: Sec. 20-7-402, MCA 

RULE XI SEQUENCE AND TIMING OF DISCOVERY (1) The impartial 
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hearing officer shall provide reasonable discovery on the 
relevant issues for the hearing and shall establish a calendar 
so that discovery does not delay the hearing. A request for 
discovery must be made within fifteen days of filing the request 
for impartial due process hearing. 
AUTH: Sec. 20-7-420 1 MCA; IMP: Sec. 20-7-402, MCA 

RULE XII ABILITY OF CROSS-EXAMINATION OR PARTICIPATION IN 
THE HEABING ( 1) The right to examine, cross-examine or to 
participate as a party in this action shall be limited to the 
attorneys, the lay advocates with special knowledge or training 
with respect to the problems of handicapped children who 
accompany and advise a particular party named in the matter, the 
particular parties named in the matter, and the impartial 
hearing officer. 
AUTH: Sec. 20-7-420 1 MCA; IMP: Sec. 20-7-402, MCA 

RULE XIII EX-PARTE CONSULTATIONS (1) The impartial hearing 
officer, after the issuance of the notice of hearing, shall not 
communicate with any party in connection with any issue of fact 
or law in such case except upon notice and opportunity for all 
parties to participate. 
AUTH: Sec. 20-7-420, MCA; IMP: Sec. 20-7-402, MCA 

RULE XIV POWERS OF THE IMPARTIAL HEARING OFFICER (1) The 
impartial hearing officer may: 

(a) administer oaths; 
(b) issue subpoenas; 
(c) provide !or the taking of testimony by depositions; 
(d) set the time and place of the hearing and direct 

parties to appear and confer to consider simplifications of the 
issues by consent of the parties involved; 

(e) fix the time for filing of briefs or other documents; 
(f) request the submission of proposed findings of facts 

and conclusions of law at the conclusion of the hearing. 
(2) The impartial hearing officer shall be bound by common 

law and the Montana Rules of Evidence. All evidence and 
objections to evidence shall be noted in the record: 

(a) any part of the evidence may be received in written 
form; 

(b) documentary evidence may be received in the form of 
copies or excerpts if the original is not readily available. 
Upon request, parties shall be given an opportunity to compare 
the copy with the original. Notice may be taken of judicially 
cognizable facts. In addition, notice may be taken of generally 
recognized technical or scientific facts within the impartial 
hearing officer's specialized knowledge. 
AUTH: Sec. 20-7-420 1 MCA; IMP: Sec. 20-7-402, MCA 

RULE XV HEARING (1) The hearing will be conducted before 
the impartial hearing officer in the following order: 

(a) statement and evidence of the petitioner or other party 
in support of its action; 
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(b) statement and evidence of the respondent in support of 
its action; 

(c) rebuttal testimony; 
(d) closing arguments beginning with petitioner and ending 

with respondent. 
(2) The order of procedure may be changed by order of the 

impartial hearing officer upon a showing of good cause. 
(3) Each party shall have the right to conduct cross­

examinations for a full and true disclosure of the facts, 
including the right to cross-examine the authority of any 
document prepared by or on behalf of or for the use of all 
parties and offered into evidence. All testimony shall be given 
under oath or affirmation. 
AUTH: Sec. 20-7-420, MCA; IMP: Sec. 20-7-402, MCA 

RULE XVI RECORD (1) The record in the impartial due process 
'hearing shall include: 

(a) all pleadings, motions, intermediate ruling; 
(b) all evidence received plus a stenographic record of 

oral proceeding; 
(c) a statement of matters officially noticed; 
(d) questions and offers of proof, objections and 

proceedings thereon; 
(e) proposed findings and exceptions; 
(f) findings of fact, conclusions of law and order by the 

impartial hearing officer. 
(2) A transcript of the impartial due process hearing shall 

be taken by a certified court reporter and transcribed and made 
available upon request of either party to the hearing. The 
state superintendent of public instruction will pay costs 
associated with the transcription of the record taken by the 
court reporter. 
AUTH: Sec. 20-7-420, MCA; IMP: Sec. 20-7-402, MCA 

R~LE XVII FINAL ORDER ON SPECIAL EDUCATION DUE PROCESS 
(1) The impartial due process hearing officer shall render, in 
writing, findings of fact and conclusions of law separately 
stated and an order concerning all matters at issue in the 
hearing within 45 days of the state superintendent of public 
instruction's receipt of the request for hearing unless an 
extension of time has been granted by the impartial hearing 
officer. The impartial hearing officer may grant a request by 
either party for a specific extension of the 45-day period 
allowed for rendering a final order. The hearing officer shall 
mail, or personally deliver, a written copy of the findings of 
fact, conclusions of law and order to each of the parties and to 
the state superintendent of public instruction. The hearing 
officer shall also mail or deliver the record as defined in RUle 
XVI to the state superintendent of public instruction. 

(2) In the event the impartial hearing officer has granted 
a written request from a party to extend the 45-day period in 
which to render a final decision, the impartial hearing officer 
shall notify the state superintendent of public instruction when 
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the decision is due. In the event the decision is not rendered 
within 90 days from the date the request for impartial due 
process hearing was filed with the state superintendent of 
public instruction, the state superintendent of public 
instruction may remove the impartial hearing officer and appoint 
another impartial hearing officer. 

(3) The impartial hearing officer may order reimbursement 
for parents for the unilateral placement of their child if the 
school district's placement is determined to be inappropriate 
and the parent's placement is deemed appropriate. 

(4) The decision of the impartial hearing officer shall be 
binding upon both parties unless the decision is appealed. 

(5) Any party who feels aggrieved by the findings and 
decision of the impartial hearing officer may appeal to a 
district court or may bring a civil action under 20 u.s.c. 
1415(e) (2) of the Education of the Handicapped Act. 

(6) The state superintendent of public instruction shall 
only be responsible for paying administrative costs related to 
the hearing, including necessary expenses incurred by the 
impartial hearing officer and stenographic services. The 
parties involved shall each be responsible for any legal or 
other fees that occur. 

(7) Every party to a controversy shall comply with these 
rules of procedure. Failure of one party to do what is required 
and which substantially prejudices the proceedings may 
necessitate a request by the impartial hearing officer of a 
court order for compliance. 

(B) In the event that parents of a handicapped child 
prevail, a court of competent jurisdiction, in its discretion, 
may award reasonable attorney's fees as part of the costs to the 
parents. The awarding of attorney's fees is subject to the 
limitations found under 20 U.S.C 1415(e) (4) of the Education of 
the Handicapped Act. 
AUTH: Sec. 20-7-420, MCA; IMP: Sec. 20-7-402, MCA 

3. The Education of the Handicapped Act requires that each 
state adopt procedural rules for conducting due process 
hearings. currently, Montana's rules for due process hearings 
are commingled with Montana's Rules of Procedure for All School 
Controversy Contested cases before the county Superintendents of 
the state of Montana. The superintendent proposes to remove the 
due process hearing rules from Chapter 6 of Title 10 of the 
Administrative Rules of Montana and place them in a separate 
Sub-Chapter of Chapter 16 of Title 10. Rules XII, XVI, and XVII 
have been modified to comply with federal regulations. In 
addition, some of the language of the other rules has been 
changed to reflect the separation of the commingled rules. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed adoption, in writing to the 
Office of Public Instruction, State Capitol, Room 106, no later 
than April 15, 1990. 

1·1:\R Not icc' ''o. 1 0-2-68 



-448-

5, If a person who is directly affected by the proposed 
adoption wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Office of Public Instruction, State 
Capitol, Room 106, Helena, Montana 59620 no later than April 
15, 1990. 

6. If the superintendent receives requests for a public 
hearing on the proposed adoption from either 10% or 25, 
whichever is less, of those persons who are directly affected by 
the proposed adoption, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Admini~trative Register. 

Superintendent of Public Instruction 

By: 

Certified to the Secretary of State March 5, 1990. 
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BEFORE THE MONTANA FISH AND GAME COMMISSION 

tn the Matter of the Proposed 
Adoption of Rules Restricting 
Public Access and Fishing near 
Montana Power Company Dams and 
amending 12.6.801 

NOTICE OF PUBLIC HEARING 

TO: All intereste~ persons 

1. On April 5, 1990, 7:00 o'clock p.m. "' public hearing 
will be held at the Department of Fish, Wildlife and Parks 
Headquarters Commission Room, in Helena, Montana. 

2. No public hearings are contemplated on the rest of the 
waters the Commissionis proposing to close. 

3. Proposed Rule I does not replace or modify any section 
currently found in the Administrative Rules of Montana. 

4. The rules as proposed provide as follows: 

12.6.801 BOATING CLOSURES (1) remains the same. 
~a~--aFea- !Rl!lle<l!a~ely- aMve- and- -be-l-ow- -Ho-1-t6c- -Gaffi -i,A-hew!s 

&-C2laFk-C2el:IA1iyt 
~9}--aFea-!RlllleR!ateJ.y-aMve- ·a-nd- -be-l-ow-~ -nam -!n -hew!s 

&-C2lillfk-C2e>~Atyt 
~ ..(.c4- area immediately above and below Canyon Ferry Dam 

in Lewis & Clark County; 
~9}- -ilF9il- -:Hllmed-~1-¥--~-aRe- -Bek>W- -M-i-1-U-ow-n-- Da111-- !R 

M~sset~la-C2e~o~Atyt 
~9}- -aFea- !111111e<Uately- aMve- F-l . .int- ,c.r~~ -nam- -i-n -PeeF-T,ee~e 

Ge~o~Atyt 

ill +H-
1£1. -(.,-)-

County, during 
1 5. 

area immediately above Kerr Dam in Lake County; 
a portion of Brown's Lake near Ovando, Powell 
the time period beginning April 1 and ending July 

AUTH: Sections 87-1-301 and 87-1-303 
IMP: Section 87-1-303 

RULE I USE RESTRICTIONS AT MONTANA POWER COMPANY DAMS 
(1) In the interest of public health, safety, or protection 

of property, the following regulations concerning the public use 
of certain waters of the state of Montana are hereby adopted and 
promulgated by the Montana fish and game commission. 

(a) The following waters near Montana Power Company owned 
and operated hydroelectric dams are closed to all boating, 
sailing, floating and swimming: 

Black. Eagle: 500 feet above the dam to 1 00 feet below 
the waterfalls; 
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Cochran: 

Flint Creek: 
Hauser: 

Holter: 

Madison: 

Milltown: 

Morony: 

Mystic: 
Rainbow: 

Ryan: 

Thompson Falls: 

-450-

500 feet above the dam to 500 feet below 
the dam; 
1 00 feet above the dam to the dam; 
250 feet above the oam to 600 feet below 
the dam; 
1 50 feet above the dam to 900 feet below 
the dam; 
600 feet above the dam to 900 feet below 
the dam; 
200 feet above the dam to 200 feet below 
the dam; 
500 feet above the dam to 500 feet below 
the dam; 
100 feet above the dam to the dam; 
600 feet above the dam to 100 feet below 
the waterfalls; 
500 feet above the dam to 100 feet b0low 
the waterfalls; 
1, 020 feet above main channel oam to 5~fl 
feet below Powerhouse; 

West Rosebud: 100 feet above the dam to the dam. 
(i) The above closed waters will be ioentified and 

delineated by positive boat restraining systems or signs. 
(b) The follo·.;ing river and stream channel areas near 

Montana Power Company owned and operated dams are closed to all 
public access below the ordinary high-water mark as defined by 
23-2-301, MCA: 

Rlack Eagle: 

Hauser: 

~lystic: 

Rainbow: 

the oam to 
waterfalls; 

1 00 feet below the 

the dam to 100 feet below the dam from 
December 1 through April 1 annually; 
the south side of West Rosebud Creek 
from the powerhouse to the USGS concrete 
weir; 
the dam to 100 feet below the 
waterfalls; 

Ryan: the dam to the east end of Ryan Island. 
(i) The above closed areas will be identified by signs or 

fences installed by Montana Power Company. 
AUTH: Section 87-1-303, MCA 
I~P: section 87-1-303, MCA 

5. Rationale and reason for proposed rule: ~ontana Power 
Company has identified public safety ~azanis near their 'lcuns 
necessitating the restrictions. 

6. Interested parties may submit their cla ta, views or 
arguments concerning the proposed rules in writing to Erv Kent, 
Administrator, Enforcement Division, Department of ~ish, Wilcllife 
and Parks, 1420 East Sixth, Helena, 'lantana, 59620, no lat·!r thiln 
April 12, 1990. 

7. Richard Clough has been designated to preside ovnr and 
conduct the hearing. 
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6. The authority of the agency to make the proposed 
amendment and adoption is based on sections 87-1-301 and 
87-1-303, MCA, and the rule implements section 87-1-303, MCA. 

K. L. Cool, Secretary 
Montana Fish an~ r.ame 
Commission 

Certified to the Secretary of State March ~. 1990. 
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BEFORE THE FISH AND GAME COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 12.6.901 
pertaining to Water Safety 
Regulations 

TO: All interested persons 

NOTICE OF' PUBLIC HF.I\RINC"; 

1. On April 10, 1990, at 7:00 o'clock p.m., a public 
hearing·will be held at the Whitefish High School, Lecture ~oom 
A29, East 4th street, Whitefish, Montana to consider the 
amendment of this rule. 

2. The proposed rule amendment would establish a no-wake 
speed rJ!striction on the Whitefish River from lts confluence with 
Whitef{sh Lake to the JP Road bridge. 

3. The rule as proposed provides as follows: 

12.6.901 WATER SAFETY REGULATIONS (1 )(a) through 
(1 )(bTTiil remain the same. 

(c) The following waters are limited to a controlled no 
wake speed. No wake speed is defined as a speed whereby there 
is no "white" water in the track or path of the vessel or in 
created waves immediate to the vessel: 

Broadwater County through Fergus County remain the same. 
Flathead County: (A) on Flathead Lake: Bigfork Ray; 

(R) Beaver Lake (near Whitefish) 5:00 
a.m. to 10:00 a.m. and 7:00 p.m.to 
11:00 p.m. each day; 

ill Whitefish River from its confluence 
with Whitefish Lake to the bri~~ 
on the JP 'load; 

Hill County through ~issoula County remain the same. 
(d) through (2) remain the same. 
AUTH: 87-1-303, 23-1-106(1), MCA 
I'IP: 87-1-303, 23-1-106(1), MCA 

4. This amendment is being proposecl due to an increase in 
the number of jet skiers using the river and resulting in 
potential impacts to human safety, as well as stream-side damage. 

5. Interested parties may submit their 1ata, views or 
arguments concerning the proposed rule in writing at the hearing. 
Written data, views or arguments may also be submitted to Al 
Elser 1 Region 1 supervisor, Department of F'isl-t, Wi ln 1 i fe and 
Parks, P.O. Box F,7, Kalispell, 'lantana S'l901, no later than 'i;OO 
o'clock p.m. April 12, 19q0. 
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6. Sob Lane, Chief Legal Counsel, has been designated to 
preside over and conduct the hearing. 

~.L. Cool, Secretary 
Fish and Game Commission 

Certified to the Secretary of state -~r_c_l~_S ___ , 1990. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of rules concerning 
Montana's minimum hourly 
wage rate 

NOTICE OF PROPOSED 
ADOPTION OF RULES 
ESTABLISHING MONTANA'S 
MINIMUM HOURLY WAGE RATE 

NO PUBLIC HEARING 
CONTEMPLATED 

TO: All Interested Persons 

1. on April 14, 1990, 
Industry proposes to adopt 
hourly wage rate in Montana. 

the 
rules 

Department of Labor and 
establishing the minimum 

2. The proposed rules implement section 39-3-409, MCA, 
wherein the 1989 Legislature determined to establish a minimum 
hourly wage rate the same as that "provided under the federal 
Fair Labor Standards Act (29 U.S.C. 206), but not to exceed $4 
an hour. 11 

3. The proposed rules provide as follows: 

RULE I PROCEDURE FOR DETERMINING MINIMUM WAGE (1) 
section 39-3-409, MCA (1989), provides that the commissioner 
shall adopt rules to establish a minimum rate of wage the same 
as that "provided under the federal Fair Labor Standards Act 
(29 u.s.c. 206), but not to exceed $4 an hour." 

(2) Section 6(a) of the Fair Labor Standards Act (29 
u.s.c. 206(a) (1)) was amended November 17, 1989, to provide for 
a minimum wage not less than $3.35 an hour unti 1 March 31, 
1990; not less than $3.80 an hour for the year beginning April 
1, 1990; and not less than $4.25 an hour after March 31, 1991. 

AUTH: 39-3-403, MCA IMP: 39-3-409, MCA 

RULE II MINIMUM WAGE RATE (1) Up to and including March 
31, 1990, Montana's minimum hourly wage rate, excluding the new 
hire wage provided for in section 39-3-410, MCA, shall be $3.35 
an hour. 

(2) From April 1, 1990 through March 31, 1991, Montana's 
minimum hourly wage rate, excluding the new hire wage provided 
for in section 39-3-410, MCA, shall be $3.80 an hour. 

(3) Effective April 1, 1991, and thereafter until further 
notice, Montana's minimum hourly wage rate, excluding the new 
hire wage provided for in section 39-3-410, MCA, shall be $4.00 
an hour. 

AUTH: 19-3-403, MCA IMP: 39-3-409, MCA 

4. The rule is proposed to adopt the new minimum wag(' 
rates established under the federal Fair Labor st~ndards Act, 
insofar as those rates do not exceed $4 an hour. 
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5. InterestE>d parties may submit their data, vie'·"; or 
arguments concerning the proposed rule in writing to Mike 
Stump, employment relations division, department of labor and 
industry, P.O. Box 1728, Helena, MT 59624, no later than April 
12, 1990. 

6. If a person who is direc-tly affected by the proposed 
adoption wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
tor a hearing and submit this request along with any written 
comments he has to Mike stump, ectployment relations division, 
·Jepartment of labor and industry, P.O. Box 1728, Helena, t·lT 
· .• ')674, no L1ter than April 12, 1990. 

7. If the <Jqency receives requests for a public hearing 
on the proposed adopt ion from 2 'j personc; who are directly 
~ffectE>d by the proposed adoption; from the Administrative Code 
cu,•,mitt00 of the leqislature; 1rom ·1 qovcn1mcnt il subdivision 
or agency; or from on association having not less than 25 
members who will be directly affected, a heilring will be held 
.1t il later date. tlotice of the heilring ·,:i 11 k···· publish<:>d in 
the Montona Adninistrative Register. 

8. The authority of the department to l'i<tf:e the proposed 
rule is based on section 39-3-403, MCA, and the rule i~plel'ients 
suction 39-J-409, MCA. 

2=r'.'.r (_, / ,.,-.~,-c_ 
:<:M-a-r"'i:-o-A~. --cM:ci:-c_o_n_e_,-"-=c="~'-.,-. m-iss i one r 
DEPART!1EtlT OF LABOR A!ID I lllllJSTRY 

Cl>rtified to the Secretary of state: f.larcl\ 'i, l'l9CJ 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
STATE OF MONTANA 

In the matter of the amendment) 
of Rule 24.29.1415 pertaining ) 
to the impairment rating ) 
dispute procedure ) 

NOTICE OF PUBLIC HEARI!JG ON 
THE PROPOSED AMENDMENT OF ARM 
24.29.1415 PERTAitliNG TO TilE 
IMPAIRMENT RATING DISPUTE 
PROCEDURE 

TO: All Interested Persons: 

1. on Tuesday, April 10, 1990, at 9:00a.m., or as soon 
thereafter as the matter may be heard, a public hearing will be 
held in Room 303 of the Peg Condon Building, 5 South Last 
Chance Gulch, Helena, Montana, to consider the amendment of 
Rule ARM 24.29.1415 pertaining to the impairment rating dispute 
·procedure. 

2. The rule as proposed to be amended provides os follows: 

£~. 29. 1415 IMPAIRMENT RATING DISP\,!Tf. _FRQCfDURf. 

(1) An evaluator must be a qualified physician licensed to 
practice in the state of Montana under Title 37, ch.opter 3, 
11CA, and board certified or board eligible in his c1reu of 
specialty appropriate to the injury of tht'> claimant,-~except 
that if the ~Ja imant 's treating physic ian is_:1_....£Q irQJ2ract_g.r...._ 
the evaluator may be a chiropractor who is certi_fied _ .-..s _i!I! 
impa_irment evaluator under Title _J___l_, __ gl_qp_!_~~ MCA~ The 
claimant's treating physician may not be an evaluator. 'fA-!!! 
cl~v~~~~~-w~~~-~~-a-~4~~-~-eva~~~~~~~-Wfl~efl-~-~~e~~!!! 

eA-~~e-pA-y~~~a~~-~~~i~a~~-ey-~he-~&~-~f-~ediea~-e~a~~~e~~7 
(2) The cl~v~~ffi,.,.-dep_prtment will arrange evaluations as 

close to the claimant's residence as reasonably possible. 
(3) The cl~.,.~~;,..,~- gepartment will give written notice to 

the parties of the time and place of the examination. If the 
claimant fails to give 48 hours notice of his inability to 
attend the examination, he is liable for payment of tile 
evaluator's charges incurred~-e~~p~-fe~~e~~~~~e-~A-..,Wn7 

( 4) The cl~v~~~~ .. -<i!lli_artment may request a party to submit 
all pertinent medical documents including any l'r0vious 
impairment evaluations to the selected evaluator. 

(5) Any party wanting to provide information to an 
evaluator or inquire about the status of ,,n evaluation ~;h,!ll do 
so only through the cl~.,.;,;._;,..,,_-de£Q.!:tment. 

(6) The impairment evalU<>tors shall operilt'' :lcconlinq to 
tho following procedures: 

(a) The evaluator shall submit a report of his finclings to 
the <ii-¥i-!tffin-p_gpJ1J:.tJ11e_nt, claimant and insur-er •,.-ithin lilt<cPn 
(15) days of the date of the examination. 

(b) If another evaluation is requested within J", d:lys 
after the first evaluator mailed the first report, tile L~i-¥i-!'+i-e,., 
<i!m_artmgnt will select a second evaluator ;-:ho ;-:ill ren'Jer "'' 
impairment evaluation of the claimant. 
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(c) The second evaluator shall submit a report of his 
findings to the ti~vt-.. ~rt- department, claimant and insurer, 
within fifteen (15) days of the date of the examination. 

(d) The tit-v~ .. t-ort-departrn~;ul.t shall submit both reports to 
the third evaluator, who shall then submit a final report to 
the di:-v~ .. ~rt- department, claimant and insurer within thirty 
(JO) days of the date of the examination or, if no examination 
is conducted. within thirty C30l days of receipt of the first 
and second evaluation reports frgm the department. The final 
report must certify that the other two evaluators have been 
consulted. 

(e) If neither party disputes the rating in the final 
report; the insurer shall begin paying the impairment award, if 
any, within 45 days of the third evaluator's mailing of the 
report. 

(f) Either party may dispute the final impairment rating 
by filing a petition with the workers' compensation court 
within fifteen (15) days of the third evaluator's mailing of 
the report. 

AUTH: 
IMP: 

Section 39-71-203 MCA 
section 39-71-711 MCA 

3. Rationale: The.1989 Legislature passed HB JJ, (Chapter 
161, Laws 1989), amending section 39-71-711, MCA, Impairment 
evaluation ratings. The proposed amendments to Rule 
24.29.1415 reflect the statutory changes which allow an 
impairment evaluation to be made by a chiropractor if a 
claimant's treating physician is a chiropractor. In addition, 
the proposed amendments to the rule implement Section 64, 
Chapter 613, Laws 1989, (SB 428], which transferred these and 
other duties to the Department of Labor and Industry from the 
dissolved Workers' Compensation Division. 

4. Interested parties may submit their data, views or 
arguments concerning these changes either orally or in writing 
at the hearing. Written arguments, views or data may also be 
submitted to Gwen Kloeber, Standards Bureau, Employment 
Relations Division, Department of Labor & Industry, P.O. Box 
8011, Helena, Montana 59604 no later than April 13, 1990. 

5. The Hearings Unit, Legal Services Division, Department 
of Labor & Industry has been designated to preside over and 
conduct the hearing. 

2(:4'~:'£' ( .--:':-z-.cr:r ~·<-
Mario A. Micone, Commissioner 
Department of Labor and 
Industry 

Certified to the Secretary of State: March 5, 1990 
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BEFORE THE BOARD OF LAND COMMISSIONERS 
AND DEPARTMENT OF STATE LANDS 

OF THE STATE OF MONTANA 
* * * • • * 

In the matter of the adoption of 
new Rules I through III regarding 
investigation of complaints re­
garding effects of hard rock 
blasting operations. 

TO: All Interested Persons 

NOTICE OF 
PUBLIC HEARING 

1. On April 5, 1990, at 7:00p.m., a public hearing 
will be held at the Pintler Room (Room 207), Student Union 
Building, Montana College of Mineral Science and Technology, 

·Butte, Montana, to consider adoption of Rules I through III. 
2. The proposed rules do not replace or modify any 

section currently found in the Administrative Rules of 
Montana. 

3. The proposed rules provide as follows: 

RULE I COMPLAINT PROCEDURE (1) Affected parties, who 
are owners of an interest in real property or individuals who 
reside within an area subject to property damage or safety 
hazards related to the use of explosives by an operator may 
file a signed and dated complaint related to use of explosives 
associated with hardrock mining or exploration activities as 
follows: 

(a) Complaints must be filed in writing with the 
Department's Hard Rock Bureau. 

(b) Complaints must include the following information: 
(i) name, mailing address, street address and phone 

number of person filing complaint; 
(ii) statement of interest in real property or 

identification of residence within an area subject to property 
damage or safety hazards related to use of explosives; 

(iii) name of person or company using explosives, if 
known; 

(iv) 
(v) 
(vi) 

including: 

detailed location of explosives use; 
date and time of use; 
if property damage is alleged, type of damage 

(A) type of structure; 
(B) nature of damage; 
(C) age of structure; 
(0) rationale for correlating damage to use of 

explosives; and 
(vii) if safety hazard is alleged, type of safety 

hazard. 
(2) The department shall promptly investigate a credible 

complaint by: 
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(a) documenting the alleged damage or safety hazard with 
photographs and engineering reports and interviews as 
appropriate; 

(b) requesting and evaluating all available information 
from the operation allegedly responsible for the problem; 

(c) investigating concurrent activity which may have 
caused or contributed to the problem identified; 

(d) conducting appropriate tests, which may include, but 
are not limited to: 

(i) seismograph and airblast monitoring; 
(ii) geologic investigation; and 
(iii) evaluation of the structural integrity of the 

structure; and 
(e) making written findings, including, if possible, a 

determination of whether any of the standards in Rule 
III(6) (a), (11)(a), or (15) (c) were exceeded. 

(3) The department shall mail a copy of its written 
findings to the complainant and the operator. 

AUTH: Sec. 82-4-321, MCA; IMP: Sec. 82-4-356, MCA. 

RUl.E II PARTICIPATION AND COOPERATION OF PERSONS USING 
EXPLOSIVES (1) Whenever the department notifies the operator 
that it has received a credible complaint pursuant to Rule I 
concerning a use of explosives, the operator shall make 
available to the department, within 15 days of receipt of a 
written request, such information as the department may 
request, including, but not limited to, the following: 

(a) identification of persons conducting blasting 
activities and their level of training and experience; 

(b) preblasting survey information, if available; 
(c) blasting schedule and records identifying as 

accurately as possible location of the blasting sites and 
timing of blasts; and 

(d) seismograph measurements, if available. 
(2) The operator shall make available for interviewing 

by the department and its consultants all persons involved in 
the blasting operations. 

(3) (a) After the department conducts its preliminary 
investigation by reviewing the records supplied by the 
operator using explosives and performs its own appropriate 
tests, if needed, the department shall do one or more of the 
following: 

(i) If the department's preliminary investigation has 
determined that property damage or a safety hazard could not 
have occurred from blasting activities, the department shall 
give written notification of its findings to all concerned 
parties; 

(ii) If, after its preliminary investigation, the 
department cannot determine whether property damage or a 
safety hazard may have occurred as the result of blasting, or 
if it appears damage or a safety hazard has occurred as the 
result of blasting, the department shall perform one or more 
of the following: 

(A) continue to conduct its own tests; 
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(B) conduct additional investigations, including, but 
not limited to, geologic structure, frequency, and delay 
sequencing; or 

(C) hire a third party consultant to conduct a survey of 
the blasting operation and, if necessary, structures. 

(b) A survey prepared under (a) (ii) (C) must be conducted 
by a recognized expert on the forces created by blasting and 
must document the condition of the structure, any blasting 
damage, any causes for the damage other than blasting, and 
whether blasting by the operator exceeded the standards 
contained in Rule III(6) (a), (11) (a) and (15) (c). Assessments 
of structures such as pipes, cables, transmission lines, and 
wells and other water systems must be limited to surface 
condition and readily available data. Special attention must 
be given to the condition of wells and other water systems 
used for human, animal, or agricultural purposes and to the 

· quantity and quality of the water. 
(c) The recognized expert must submit his qualifications 

to the department for review. At a minimum, the expert must: 
(i) have field experience covering at least five 

previous blasting-related projects; and 
(ii) provide a brief summary of the number and type of 

pre-blast and post-blast investigations along with any 
conclusions or recommendations resulting from those 
investigations. 

(d) The department shall require that a written report 
of the survey be prepared and signed by the person who 
conducted the survey. If the report finds that the standards 
were exceeded or that the blasting caused damage or safety 
hazard, the report may include recommendations of any special 
conditions or proposed adjustments to the blasting procedure 
that should be incorporated into the blasting plan to prevent 
damage or hazard. The department shall provide a copy of the 
report to the complainant and the operator. 

(4) If the third party investigation demonstrates that 
the operator exceeded the standards contained in Rule 
III(6) (a), (11) (a) or (15) (c) or that the damages or a hazard 
resulted from blasting by the operator, the operator shall 
reimburse the department for all reasonable fees and expenses 
it has paid to the third party consultant. 

AUTH: Sec. 82-4-321, MCA; IMP: Sec. 82-4-356, MCA. 

RULE III ORDERS OF THE DEPARTMENT If it determines that 
the preponderance of evidence indicates that property damage 
or safety hazards are or were caused by blasting associated 
with exploration or mining activities by an operator, the 
department shall issue an order, In the event the order is 
not complied with, the department shall implement noncom­
pliance procedures. The order must impose requirements 
reasonably necessary to prevent property damage or safety 
hazards. The department may require as many of the following 
requirements as are reasonably necessary for this purpose: 

(1) Each operator shall comply with all applicable state 
and federal laws in the use of explosives. 
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(2) All blasting operations ~ust be conducted by 
experienced, trained, and competent persons who understand the 
hazards involved. 

(3) A record of each blast occurring over a period to be 
determined by the department, including seismograph records, 
must be prepared and retained for at least 3 years and must be 
available for inspection by the department on request. 
Blasting records must be accurate and completed in a timely 
fashion. The records must contain the following data: 

(a) name of the operator conducting the blast; 
(b) location, date, and time of the blast; 
(c) name, signature, and license number of blaster-in­

charge; 
(d) direction and distance, in feet, to the nearest 

inhabited building or structure either: 
(i) not located in the permit area; or 
(ii) not owned nor leased by the person who conducts the 

mining activities; 
(e) weather conditions, including temperature, wind 

direction and approximate wind velocity; 
(f) type of material blasted; 
(g) number of holes, burden, and spacing; 
(h) diameter and depth of holes; 
(i) types of explosives used; 
(j) total weight of explosives used; 
(k) maximum weight of explosives detonated within any a­

millisecond period; 
(1) maximum number of holes detonated within any a-

millisecond period; 
(m) initiation system; 
(n) type and length of stemming; 
(o) mats or other protections used; 
(p) type of delay detonator and delay periods used; 
(q) sketch of the delay pattern; 
(r) number of persons in the blasting crew; 
(s) seismographic and airblast records, where required, 

including: 
(i) the calibration signal of the gain setting or certi­

fication of annual calibration; 
(ii) seismographic reading, including exact location of 

seismograph and its distance from the blast, airblast reading, 
dates and times of readings; 

(iii) name of the person taking the seismograph reading; 
and 

(iv) name of the person and firm analyzing the seismo­
graphic record. 

(4) When blasting is conducted in an area where access 
is not restricted, warning and all-clear signals of different 
character that are audible at all points within a range of 
one-half mile from the point of the blast must be given. Each 
person within the permit area and each person who resides or 
regularly works within one-half mile of the permit area must 
be notified of the meaning of the signals through appropriate 
instructions. These instructions must be periodically 
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delivered or otherwise communicated in a manner that can be 
reasonably expected to inform such persons of the meaning of 
the signals. 

(5) Blasting must not eject flyrock off property 
controlled by the operator. Access to the bl~sting area and 
to areas where blasting effects, such as flyrock, ~ccur, must 
be controlled by methods such as signs c~d fencing to p~event 
the presence of livestock or unauthorized personnel during 
blasting and until an authorized representative of the 
operator has reasonably determined: 

(a) that no unusual circumstances, such as imminen' 
slides or undetonated charges, exist; and 

(b) that access to and travel in or through the area 
can be safely resumed. 

(6) (a) Airblast must be controlled so that it does not 
exceed the values specified below at any dwelling, public 

·building, school, church, or commercial, public, or institu­
tional structure, unless the structure is owned by the 
operator and is not leased to any other person, If a building 
owned by the operator is leased to another person, the lessee 
may sign a waiver relieving the operator from meeting the 
airblast limitations of this paragraph. 

(dB) 

Lower Frequency l~m~t of 
measuring system, Hertz (Hz) 

(±JdB) 

0.1 Hz or lower- flat response 
2 Hz or lower - flat response 
6 Hz or lower - flat response , 
c-weighted, slow response .•• 

Max~mum 
level in 

decibels 

134 peak. 
133 peak. 
129 peak. 
lOS peak dBC. 

If necessary to prevent damage based upon the consultant's 
report, the department shall specify lower maximum allowable 
airblast levels than those above. 

(b) In all cases, except the c-we~ghted, slow-response 
system, the measuring systems used must have a flat frequency 
response of at least 200 Hz at the upper end. The c-weighted 
system must be measured with a Type 1 sound level meter that 
meets the standard American national standards institute 
(ANSI) Sl.4-1971 specifications. Copies of this publication 
are on file with the Department of State Lands, Capitol 
Station, Helena, Montana 59620. 

(c) The operator may satisfy the provisions of this 
section by meeting any of the four specifications in the chart 
in subsection (6) (a) above. 

(d) The operator shall conduct periodic monitoring to 
ensure compliance with the airblast standards. The department 
may require an airblast measurement ot any or all blasts, and 
may specify the location of such measurements, except as noted 
in(6)(a) above. 
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(7) Whenever the standards contained in (11) (a) and 
(15) (c) have been exceeded, or whenever, based upon the 
consultant's report, it has been determined to be necessary to 
protect public safety or property, the department may require 
modification of blasting activities to protect: 

(a) public, private or institution building, including 
any dwelling, school, church, hospital, or nursing facility; 
and 

(b) facilities including, but not limited to, disposal 
wells, petroleum or gas-storage facilities, municipal water­
storage facilities, fluid-transmission pipelines, gas or oil­
collection lines, or water and sewage lines or any active or 
abandoned underground mine. 

(8) A blast design, including measures to protect the 
facilities in section (7) must be submitted to the department 
prior to continued blasting. 

(9) Flyrock, including blasted material traveling along 
the ground, must not be cast from the blasting vicinity more 
than half the distance to the nearest dwelling or other 
occupied structure and in no case beyond the line of property 
owned or leased by the permittee, or beyond the area of 
regulated access required under section (5) of this rule. 

(10) Blasting must be conducted to prevent injury to 
persons, damage to public or private property outside the 
permit area, adverse impacts on any underground mine, and 
change in the course, channel, or availability of ground or 
surface waters outside the permit area. 

(11) (a) In all blasting operations, except as otherwise 
authorized in this section, the maximum peak particle velocity 
must not exceed the following limits at the location of any 
dwelling, public building, school, church, or commercial, 
public, or institutional structure: 

Distance (D) from 
the blasting site, 

site, in feet 

0 to 300 
301 to 5,000 
5,001 and beyond 

Maximum allowable 
peak particle 

velocity (V max) 
for ground vibra­
tion, in inches/ 

second 

1. 25 
1. 00 
0.75 

Scaled-distance 
factor to be 

applied without 
seismic monitoring 

(Ds) 

50 
55 
65 

(b) Peak particle velocities must be recorded in three 
mutually perpendicular directions. The maximum peak particle 
velocity is the largest of any of the three measurements. 

(c) The department shall reduce the maximum peak 
velocity allowed if a lower standard is required, based upon 
the consultant's report, to prevent damage or to protect 
public safety because of density of population or land use, 
age or type of structure, geology or hydrology of the area, 
frequency of blasts, or other factors. 
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(12) If blasting is conducted in such a manner as to 
avoid adverse impacts on any underground mine and changes in 
the course, channel, or availability of ground or surface 
water outside the permit area, then the maximum peak particle 
velocity limitation of section (11) does not apply at the 
following locations: 

(a) at structures owned by the operator and not leased 
to another party; and 

(b) at structures owned by the operator and leased to 
another party, if a written waiver by the lessee is submitted 
to the department prior to blasting. 

(13) An equation for determining the maximum weight of 
explosives that can be detonated within any a-millisecond 
period is in section (14) of this rule. If the blasting is 
conducted in accordance with this equation, the peak particle 
velocity is deemed to be within the limits specified in 
section (11) above, 

(14) The maximum weight of explosives to be detonated 
within any a-millisecond period may be determined by the 
formula W = (0/Ds)l where W = the maximum weight of 
explosives, in pounds, that can be detonated in any a­
millisecond period; D = the distance, in feet, from the blast 
to the nearest public building or structure, dwelling, school, 
church, or commercial or institutional building or structure, 
except as noted in section (12) above; and Ds = the scaled 
distance factor, using the values identified in section (11) 
above. 

(15) (a) Whenever a seismograph is used to monitor the 
velocity of ground motion and the peak particle velocity 
limits of section (11) are not exceeded, the equation in 
section (14) need not be used. If that equation is not used 
by the operator, a seismograph record must be obtained for 
each shot. 

(b) The use of a modified equation to determine maximum 
weight of explosives per delay for blasting operations at a 
particular site may be approved by the department, on receipt 
of a petition accompanied by reports including seismograph 
records of test blasting on the site. The department may not 
approve the use of a modified equation if the peak particle 
velocity for the limits specified in section (11) are 
exceeded, meeting a 95% statistical confidence level. 

(c) The operator may use the ground vibration limits in 
Figure 1 (30 CFR a16.67(d) (4)) as an alternative to paragraphs 
(a) and (b) above, upon approval by the department. 
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Figure 1: Blasting Level Chart 

(d) The department may require a seismograph record of 
any or all blasts and may specify the location at which the 
measurements are to be taken. 

AUTH: Sec. 82-4-321, MCA; IMP: Sec. 82-4-356, MCA. 

4. Chapter 443, Laws of 1989, which is codified as 82-
4-356, MCA, authorizes and requires the Department to 
investigate credible complaints that blasting by hard rock 
operations has caused property damage or a safety hazard and 
qocument the results of the investigation. If the Department 
determines that blasting has had one of these effects, it must 
order the operator to make changes in the use of explosives or 
implement other appropriate mitigation. 

In the statement of intent that accompanied Chapter 443, 
the Legislature recommended that the Department adopt rules 
concerning the types and methods of investigation and 
specifying the methods of cooperation by the operator in the 
investigation and in implementing mitigation measures. 
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The proposed rules are necessary to notify the public 
what information must be contained in a complaint, to specify 
the types and methods of investigation that the Department 
will conduct upon receipt of a credible complaint, to provide 
requirements for operator cooperation in an investigation, and 
to specify the requirements and mitigations that the 
Department may impose on operators who have caused property 
damage or safety hazards. These requirements include 
conservative airblast and ground motion standards used by the 
Department of the Interior, Office of Surface Mining to 
protect public safety and property from coal mine blasting 
activities. These levels were set on the basis of U. S. 
Bureau of Mines tests on structures and are designed to 
prevent even superficial damage to structures. 

5. Interested persons may present their data, views, or 
arguments, orally or in writing, at the hearing. Written 
data, views, and arguments may also be submitted to Sandi 
Olsen, Bureau Chief, Hard Rock Bureau, Department of State 
Lands, Capitol station, Helena, Montana 59620 no later than 
April 12, 1990. To ensure consideration, data, views, and 
comments must be postmarked no later than April 12, 1990. 

6. Gary Amestoy, Administrator of the Reclamation 
Division, has been designated to preside over and conduct the 
hearing. 

7. The authority of the agency to make the proposed 
rules is based on Section 82-4-321, MCA, and the rules 
implementing Section 82-4-356, MCA. 

Denn1s D. casey, 

Certified to the Secretary of State March 5, 1990. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed 
Adoption of New Rules and 
Amendment of Existing Rules 
Pertaining to Motor Carrier 
Status, Class C Contracts, 
Class C Pickups and Delivery, 
Contract and Common Carrier ) 
Distinction, Insurance, Trans-) 
fer of Authority, and Carrier ) 
Rate Increases, and Repeal of ) 
Rule Pertaining to Vehicle ) 
Identification. ) 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF NEW 
RULES I- I1 I 1 Af1ENDMENT TO 
RULES 38.3.104, 38.3.702, 
38.3.704, 38.3.706, 
38.3.2101 and 38.3.3401, 
Arm REPEAL OF RULE 38.3. 117 

1. On Friday, April 6, 1990, at 9:00 a.m., a public 
hearing will be held in the large conference room of the Pub­
lic Service Commission at 2701 Prospect Avenue, Helena, Mon­
tana, to consider the proposals id~ntified in the above titles. 

2. The ru1rs proposed to b~ adopted provide as follows. 

RULE I. STATUS OF CARRIER -- EFFECT OF LEASE OF POWER 
EQUIPMENT ( 1) Nothing in this rule shall permit the lease 
of power equipment from an authorized carrier to a noncertified 
carrier as the same is prohibited by section 69-12-611, MCA. 

(2) In this rule, the term "lease" shall mean the lease 
of power equipment, whether or not including or accompanied by 
a provision for the services of an operator, and shall include 
sub-lease, rental agreement, and similar arrangements. 

(3) In all cases, a lease shall be considered transporta­
tion "for hire" and thereby constitute the lessor a "motor car­
rier," except as may be otherwise permitted by law or provided 
herein. 

(4) A lease permitted by law not to be transportation 
"for hire" and thereby constituting any party a "private carri­
er" shall be bona fide and in good faith, without guise, sub­
terfuge, or have as its sole purpose to avoid or evade regula­
tion. 

(5) Unless otherwise required by law in any specific in­
stance, any statute or rule providing that transportation "for 
hire" or "motor carrier" may arise from a lease shall not be 
construed to apply to any lease in which the following are ob­
served, exist and are actually exercised: 

(a) the lease shall be in writing, signed by the parties 
and it, or a true copy, shall be carried in the power equip­
ment at all times during the period of the lease: 

(b) there shall be no agreements or understandings be­
tween the parties pertaining to the lease of power equipment, 
operator or complete services, except as contained in the 
lease; 
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(c) the power equipment leased shall display, in a con­
spicuous place on both sides of the cab, the identity and ad­
dress of the lessee and may also display the same for thP les­
sor; 

(d) at all times there shall be carried 
equipment, bills of lading, waybills, freight 
fests, and other papers identifying the lading, 

in the power 
bills, mani­
all of which 

shall clearly indicate that the transportation is under the re­
sponsibility of the lessee; 

(e) the lessor shall relinquish and the lessee shall 
have and actually exercise the exclusive right and privilege 
of possession, directing and controlling the equipment and the 
transportation and all incidents of transportation; 

(f) the lessee shall use the equipment in transportation 
of fnctl.ght or passengers within the scope of furtherance of 
the lessee's primary nontransportation business enterprise, or 
other nonregulated transportation, and for no other purpose; 

(g) the lessee shall substantially assume, carry, and 
bear the characteristic burdens of the transportation business 
such as expenses for fuel, maintenance, repairs, delays, break­
downs, detours, idle time for the power equipment and opera­
tor, and like matters; 

(h) the lessee shall obtain and carry personal injury 
and property damaqe liability insurance in amounts no less 
than that required by law for motor carriers; 

(i) the lease shall state the terms of compensation, the 
method by which it is calculated and deterrnin.,d, and must be 
realistic in covering the true and total lease of power equip­
ment and complete services; and 

(J) if the lease includes or is otherwise accompanied by 
the lessor's providing the services of an operator, the lease 
shall be for a duration no less than 30 davs. 

(6) Nothing in this rule shall be .,.onstrued as limiting 
a lessor from actually directing, conducting, or performing 
maintenance or repair of power equipmPnt or obtaining insur­
ance of any type. 

(7) Nothing in this rule shall be construed as limiting 
the terms of a lease, so long as no provision is inconsistent 
with this rule. 

(8) Nothing in this rule shall be construed as relieving 
the lessor, lessee, or operator of any powec equipment from 
compliance with the statutes and rules pertaining to the opera­
tion of motor vehicles. AUTH: Sec. 69-12-201, MCA; IMP, 
Sees, 69-12-101, 69-12-106, 69-12-107 and 69-12-201, HCA -·· 

Rationale: Rule I. This rule is necessary to provide a 
means whereby a private agreement may demonstrate that the 
tests of exclusive right and privilege of directing and con­
trolling the transportation service and assumption of a signif­
icant measure of the characteristic burrtens of transportation 
have been met and avoids the burdensome case-by-case an~lysis 
to determine whether a private agreemPnt is a subterfuge, pro­
scribed by sections 69-12-101 and 69-12-106, HCA, or a permis­
sible bona fide agreement as allowed hy sections fiq-11-102 and 
69-12-lr7, MCA. 
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RULE II. CLASS C CARRIER COtlTRACTS -- REQUIRED PROVI-
SIONS, SUMMARY tl) Class C carrier contracts shall include: 

Ia) the names, addresses and phone nurnb.-.rs of the par-
ties; 

(b) a description of the transportation contemplated; 
(c) a dl'scription of the type of freight to be trilnsport­

cd or whether persons are to be transportl'd: 
(d) a statement of the term of the contract, which shall 

he no less than 180 days and cornmen<ee no e"rlicr than the date 
of issuance of operating authority; and 

(e) a ~tatement of rates aml charges negotiated between 
the parties for the proposed services. 

(2) In addition to all other requirements, all class C 
motor carriers shall submit a contract summary form for each 
contract and have the same approvcrl by the commission prinr to 
transportation comm<:>ncing. 1\UTII: Sec. 69-12-:'01, 11CII; IMP, 
Sees. 69-12-301, 69-12-302 and Gq-12-313, MrA 

Rationale: Pule II, This rule is nrc.,ssary as a matter 
of convenience or clarity in ''ssP.mblinq t'>c requirements of 
the thre" implemented statutes, to insure that the affected 
carrier contracts contain the required pro?isions, and to clar­
ify that approval of the contract_ summary form for carrying in 
th~ power unit must be obtained prior to transportation. 

RULE I I I. CLASS C CARRIEP -- PICKUP 1\ND DELIVERY ( 1) 
"Pickup and delivery" shall mean to accept, carry, or deliver 
small patccels or packages cor,r"only referred ~o as <>>:press. 
1\PTI!: Sec. 69-1:>-201, HCA; IMP, Sec. 69-1:>-302, Mer, 

Rationale: Rule III. -This rule is nPerled t0 prevent 
abuse anrl unfair carrier practices by clarifying that. "l:'ickup 
and deli,·ery" is col11!'lonly and custonarily •.mrierstood and usPd 
in the transportation industry as being for "express" -- small 
packages and parcels. "Pickup and delivery" does not haVP any 
other general meaning, such a~. the transrnrtation of full 
•cruckload lots. 

3. The rules proposed to be amenderl provide ns follows. 

38.3.104 CARRIER (I) II "can-
tract ;;.=~~7=-=--':;.::::=..:_.:.::::.;:.-,w"h:-'o=='-!.;:-=c,::,;=7,:-:,.--':c-T=.=,J.:.;r 1 c s s than s i x 

shippers 
( 2) 

sary 
vide 

~11\R Not.l<-"<' No. 3R-2-')0 

hit,self out 
at rf"ClUla.r rates 

nrces­
!~··dtutrs en·1 rrn-
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38.3,702 PHBciS--biABibf~¥ BODILY INJURY AND PROPERTY 
DAMAGE LIABILITY INSURANCE (l) Every class A, class B, 
class C or class D intrastate carrier must file with this com­
mission evidence of complying with the minimum insurance re­
quirements of this commission as applicable to ~M~l~e-±±a~±+±­
~y bodily injury and property damage liability insurance. 

( 2) For the purposes of this sub-chapter "bodily ~urL'_ 
shall include death. AUTH: Sec. 69 12 201, NCA; IMP Sec. 
69-12-402, MCA 

Rationale: 38.3. 702. This amendment is necessary to 
clarify the types of insurance required. 

38.3.704 AUTHORIZED INSURANCE COMPANIES AND CERTIFI-
CATES OF INSURANCE ( 1) Policies of insurance in regard to 
l'M~He bod1ly injury and property damage> liabilityr--f>1'"~ 
ey-ea!ll.,~e-; and cargo 1nsurance, proof of which are submitted 
to this commission by way of certificates of insurance, must 
be written by insurance companies who are authorized to con­
duct business within the state of Montan~, as required by the 
state commissioner of insurance. 

(2) and (3) No changes. AUT!!: Sec. (,9-12-201, r!Cll: 
IMP, Sec. 69-12-402, MCA 
-- Rationale: 38.3.704. This amendment is necessary to 
clarify the types of insurance required. 

38.3.706 ENDORSEMENTS (1) All insurance policies is-
sued by the insurance company to the carrier must include, at 
time of issuance, the terms, conditions and requirements set 
forth in this rule and repeated on endorsement forms approved 
by the commission and identified as e~-~~-£~~~-a~ 
eel'l-tail'le<i--~-~-.s-~l'tei-t~ "Endorsement ~1V4" ~!tee--f'~"' 
3}- and "Endorsement MV2" ~-~-·4-+ available from the 
office of the commission. 

(2) S!!eh The following terms, conditions and require­
ments are hereby deemed a substantive part of all policies is­
sued, and are hereby incorporated therein~: 

(a) Car o insurance (Endorsement HV2) shall he is-
sued in an amount no less than 10,000. 

(b) Casualty (liability) insurance (E~i_orscmcnt flX.iJ. 
shall be issued in an amount no less than: 

(i) $500,000 for 15 passengers or less: 
(ii) $750,000 for 16 to 30 passengers; 
(iii) $1 000,000 for 31 assen ers or more; 
iv except any motor carrier operating under a certif-

icate of public convenience and necessity authorizing passen­
ger operations only within a particular city or 10 mile radius 
thereof is required to carry a minimum of $500,000 insurance 
~gardless of size of vehicle used; 

(v) $500,000 for transport,)_tioJl________.£_t __ ,.!.?_~i"lz"r~l_2~ 
freight; 

(vi) the federal department of transportation minim.!:!~ 
insurance limits for hazardous materials freiaht, as ha>ardous 
materials is defined .£y_ that department. ---~H·--··--------
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(3) No change. AUTH: Sec. 69-12-"01, '1CI\; HiP, Sec. 
69-12-402, MCA 

Rational(•: 38,3.706. This amendment is necessary be­
cause minimum levels of liability ancl c<~rqo insurance filings 
have not h~en cha~ged since 1977 and the proposed minimum lev­
els more accurately reflect realistic insurC~nce requirements. 
It also is necessary to remove the forms tram t!w ru1,)s and 
adopt the substullCE' thereof into the rules. 

38.3.2101 SALE OR TRANSFER or CERTIFICATE OF AUTHORITY 
(1) As ,1uthorized by 69-12-325, fKA, public service com-

mission cer:tificutes or permits may be sold or transfer:red. 
Every application for the sale or transfer of a certificate of 
public convf)nience and necessity must be accompanied by en ap­
plication filing fee of one hundred dollars ($100), <Ind shall 
be paid to the commission as pr<">•.•iderl in 1\R~l 18.3.801(2), The 
application !!II"'"''" shall be addressed to the commisc.inn, 
"'>t!!t be sworn to, and--cont'ain the frdlowinq inforroatiun: 

(a) She>tl:d::~-eHt the nam" and address of thE' rowner 
and the number of the certificate~, togcth<cr 1hth r.-,qucst that 
.\uthority he grnntcd such owner to sell or trarsfcr all 
rights, title and interest under such certi~ic~to to tho r1 2med 
vcndre or purchaser~: 

(b) 611•Htl:t'l-~-~e!'th the name and !1'ain office Qddress 
of the \'endcr or purchaser, :--"f"'.~--.;ttrt-e th"t s\l:c\ ,,~,•de" 

or purchaser is desirous- of ilC<.JUirir.g Cer·tificate No. 
, ,.--tHWl--t-~1'1'"'~,..,t., that the oper:~tions ~0 be c0nducted 

t~H~reund('l" \ow·ill be i.n .:lCCOrdanC(' with th•=- ["1.1105 c:lnd Lr>gula­
tions of the commission, and,.---So.hmlld th<, ,-,:·ncle<" or pur­
chaser be a lc:-gal C"orporation, the offL::r,rs ,..,f ~uc~1 r0rpr'")ra­
tion and their addresses-.,H!!t-~"'-.,~~t!dT; 

(c) ~<+--~@' a list of equipment the vencke or r.ur­
chaser ir1tends to operate undr>t- !lll~h certific.3tc, giv]ng the 
state license number, year and n~me of thF vehicle, the serial 
numbec, and seating capacity thert"'•)f-:-; ( :r~ car::~ ':he ~lP.hi­
clcs are to be used in transportin·3 proPcrt.v, thr' rna::irnum l'...>ad 
to be car~ied must also be showr.l 

(d) 6he>t'!:d state that the ""mlee or purch.1S<'r wi 1 1 :ur­
n ish before bPqinning opera.tinn, ino::;uran:T, s1·r~ty h0!H~; or 
other apprc~ved st~Cllrit.y, co\u:.ri::y- ,111 '-·lhi('lfl;. t-0 t•" r::ti·'L(lt­

ed~l 
(e) ~if thr \"Pndee or purchaser d''sires tr.> ·>thpt the 

tariffs and-· tirr S<"hedules, r-tc., of the ve~:dur on ~ile with 
the commission, it ~het!-ie sha.ll here:- ~r- t~c st>1ted LliHl ref­
erence to each of such publi,·ations hy num'.'"'. il'lrl efff'cti '-"' 
cl~te must be madeTj (Does not ~ppl~ to c)dSR C carriers.) 

(f) fin case the ve~1dee or pur('"hil~·~ .. r do.::os nnt d~,~ ire 
tr.> adopt tht~ tariffs, time schedul•'s, e•c-., of the vendor, it 
!!he>t-l:d shall be "o stated; ~t,.,..--ti'!-a-~---~-~'t-~-~-~ 
th@-~~-~~b~~~e~~~r-~~~~~~~~~~-~~-~~~--+~-~~­
t~@l!edT--~9e@~-.,et-e~~'!:y-~e-e'!:~~~-c-~e!'~~e~~~+ 

(g) fin case the vPndee or purc-~~·IS'')l.' 
mor-e than ofic pr>r SC'r (not incOrf,,H'l1 ~_pr'\) 0p0r l f· i r~q 
n~:.~Lship 11r1dCr u tradP na!Tl.f", lh•·r +-!:i . .; i~.,-,., 

c~,·1sists of 
.:t::=: J. ·:D-p3rt­
"''">it-'1 shf!) l 

-, ~· ~ . 1 1 / 9 n 
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state that a certified copy of such partnership agreement is 
attached.,.; 

(h) -Shet!l~ shall set out the date on which it is de­
sired that such sale or transfer shall become effectivcL.,. 
Nno sale or transfer shall be~ retroactiveL.,.-----Ne 
elti"'-~r-- t:rB~-~-l--h@ or effective until approved by 
the commission.,.; 

(i) Shel!i~ shall state that the original certificate 
is attachedL-:----:H' but if the original certificate isr;ued 
by this commission has been lost, a stat<>ment sho>~ing the 
facts !lhet!l~ shall be inserted under this item or a sepa­
rate affidavit reciting the loss of the certificate !!het!i~ 

and accompany~ the application.,.L 
(i) Si'!el!ie shall set forth that the sale or transfer 

is noti'for purposeofhindering, delaying or defrauding crcdi­
·tors.,.; 

(k) shall be 

and the purchaser 

State of Montana, 
County of 

and 

vendee or purchaser's 
forth the assets, lia-
if the purchaser is in 
then the vendee's or 

by the owner-

) ss. 

being first duly sworn, rach for himself, deposes and says that 
he is one of the parties to the proceeding entitled above; that 
he has read the foregoing application and knows the contents 
thereof; that the same is true of his own knowledge, except as 
to matters which are therein stated on information or belief, 
and as to those matters he believes it to be true. 

of 
Subscribed and sworn to before me this 

19 
•lay 

Notary public for the State of 1·\ontana. 
Residing at 
11y Commission expires 

(2) and (3) No changes. AUTil: Sec. r,a-1:>201, ~\C/1; 
JllP, Sec. 69-12-325, MCA 

Rationale: 38.3.2101. This rule is necessary to allow 
Commission consideration in transfer pro•,eedinas of the ":it­
ness" of the purclhiser. The Commission has in the pas~ n>­
quired the filing of balance sheets and income st,;t<>Clents ilnd 
the proposed amendment est,;blishes thi>' h·· rille. 
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38.3. 3401 COMPARISON OF PRESENT AND PROPOSED RATES 
DEFINITION, PERMANENCE D) Unless the context otherwise re­
qulres 1 1n th1s sub-chapter the meaning of the term '1 increase_ 
shall lnclude "decrease' and an• other chan e or modification. 

_ ) No temporary rate increase shall be renewed or grant­
ed unless a carri"r or bureau has demonstrated that the same 
~hould be done and is perm1tted by law. -

U~ ()) All rate increase tariff filings must be 
accompanied hy a cover sheet setting forth the present rate, 
the proposed rHtc, and the perrnntaqe change for each affected 
item. AUTII: Sec. 69-12-201, ~1CA; IMP, Sees. 6q-12-501 and 
69-12-504, MCA ---

Rationale: 36.3.3401. The amendment is necessary to 
clarify that the procedure for rate decrea~P or other modifica­
tion is the sam., as for rate increAse'. 

4. Rule 38. 3. 117 proposed to be rP.pea led c~n he found 
on page 38-164 of the Administr~tive Rules Montana. 

Rationale: 38.3.117. Is proposed for repeal because it 
unnecessarily repeats statutory language. 

5. Interested persons may present their data, •: iews or 
arguments concerning the proposed adoption, amendment and re­
peal, either orally or in writinq at th• hearing. Written da­
ta, views or arguments may al~o be submitted to Martin 
Jacobson, Pub 1 ic Service Cor.uni s s ion, 2 7 fJ 1 Pros pee t Avenue, 
Helena, Montana 59620-2601 no later than April 13, 1990. 

6. Martin Jacobson, Publ!~ Service Commission, 2701 
Prospect Avenue, Helena, MT 59~20, has bern ~cRignat~d to pre­
side over and conduct the hearing. 

7. The authority of the ,g.>ncy to tcake, amend and re-
peal the proposed rulPS and the statutes beinn impl~ment~d hy 
the proposed rules are set forth following each rule above. 

B. The Montana Consumer Counsel, 34 W!'st Sixth Avenue, 
Helena, Montana, (406) 444-2771, is a,·ailable and m<;y b" cnn­
tacted to represPnt consumer intnr~st~ in tl1is rratter. 

r:ER'l'I FT r.r, T( 1 T!!E SECRETARY Pf S'":'\':'S fET<RUAR\' 27, 1990. 

R~---------~----

I-, 'n 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 
46.12.552 pertaining to 
reimbursement for home 
health services 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.12.552 PERTAINING 
TO REIMBURSEMENT FOR HOME 
HEALTH SERVICES 

1. On April 5, 1990, at 9:00a.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of Rule 46.12.552 pertaining to reimburse­
ment for home health services. 

2. The rule as proposed to be amended provides as follows: 

46. 12.552 HOME HEALTH SERVICES. REIMj3]J_BSEMENT ( 1) Reim­
bursement fees for home health services will be a~,-subjee~ 
to 1:1pper- limits aefiRed as provided for in subsections .!.2.1~ ( 3) T 

and 14). as aetermiRed b~·aR audit eeRdueted aeeordiA~ ~~e 
XVIII of the Soeial Seeur-it:y Act definitioR of allo·.lable-~ts 
except ~ha~: For periods between calculations of the reimburse­
ment fees as provided for in subsections __i_2) . C 3 l and ilL_ 
reimbursement is as provided for in S,\lbsection (.5 l. The 
provider's final reimbursement will be calculate~n tbg 
actual reimbursement fees based on the medicare cost settlements 
are determined for the period. The medicare cost settl~m~nts 
are derived from _Q]]_ audit of allowable costs conducted for 
medicare purposes. ~~-... --------------

(a) pa}9!1eRt by the hoi!Oe healUt a~eRey for eofttoi-aet~ 

ther-apy ser-;iees 111ay Rot exeeea the -Men~~t'frte------!!ledi:eaicl 
therapy fee sehed~:~le as an allo'a'able--eest~for--·the-eont rae ted 
a cr .. ice f-

(2) For home health agencies located within the borders of 
the state that began providing al'td haviAq provided servicE's 
before prior te July 1, ~&6 1989, the reimbursement fpe for.9 
category of pet" service ~..fJective..,Lanua!":i._L .. J':!2Q_.i.s ~-;ill- be thE> 
±esseF lowest of: 

(a)--~provider's billed charges; 
(b) the le·~er of the average medicare cost J.9r:_!_h_(' ~at.egQI.Y 

of. service: er tipper lii!Oi~r 
_{tl___Jhe uppsr medicare limit fqr the ca_1;~9..Q!:Y_qf -"''TY .. i<;:§.L 

(er:l) the ggjusteq indexed fee for !;.be cat..§'JQ.r.Y_9f~sor_vi_c:o 
for state fiscal year ending June 30, +9B6 1990. 

( i) The ~ 2..ti!.t.!E_fisGEl_yg_ar 1990 _ _.g9iust ... ~ indexed fee 
for~;;~_ per category of ser-vice w-i--l-1-be-determt·ned-- f-rom .i ~'.the> c;um 
Qf.~ 

5-3/15/90 HJ\!i c~oticr> No. 41i-2-S98 
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(A) the lowest tee for the cat~~ of services reQQrteg 
in the provider's medicaid settled cost r~r<ts g,itlement 
re~ ending s~~Htea-1 calelJsLi!!" year June 30, 19&4 198',1, 
~o<fitefl----w-il--l--be indexed to a common fiscal year ending_~ceml;>er 
30, 1989 by the most recent home health DRI market basY-et index 
percentage established fer 1994 of the health care finAn~jog 
9Q.ministration of the department of health ~nd hu!Tl,,_r]__seryjc;-g_s 
1HCFAI; and 
~ two_percent (2\l of thJL_index~.cL ... .l..owes_L_f_e,_ a-t--5~ 

pere , 1985 ato-~--peree~nd 1966 at 3 .-tr--pel"eent-·plus--t•,;o 
~ereeAt ( i! 11 l . 'l'he----fiAa 1 flljlft ....-i--1:-1 beee111e tohe---i-961T- i nde,.,ed 
~e4mbljrsement fee. The department hereby adopts and incor­
porates by reference the HCFA home health DRI market basf:et rate 
which is a forecast model of market basket increase factors 
~re~ared B) Bat a ReseHrees, IAe. , 17 So I< Stf"e'el:---*.w--:--,----9t-h ·F-loor-. 
We:sh-ifl<}to-en, B.C., 2~. Ih!Lrate and a A description of the 
general methodology and variables used in formulating this model 
is available from HCFA, Office __ of the Actuary, 632_2__!;i~c;_u_t:_!~_y 
Blvd..........._Baltimore. MD 21209 to-he--8e~a~tl!lefl-t--of--5oecia-1 -ilw.i 
Re-Aa&t-H-to-a-~f"Vices, Eeel'lel!lie Assistane~-81-Yis ion; 111 
saooei"S.--P.....~x-+i' 10, lie lena ,·-Mml't'-a-ne---5-'>t;-G4-4-2l6-

(iii The stat~ fiscal year 1991 indE;<li_e_c,i__f_~E1__for _a_ c!lt~_gQry 
gf service is the 1990 indexed fe~for a _c::_a_U>gory__of _o;ervice 
in&_reaseg_Qy two percent C2%l. 

(3) For home health agenci<:>s ;;hich are loc.1ted within thP 
borders of the state a-nd that began providing sprvices on or 
after J~ly 1, 1985 July 1. 1989, the medicaid reimbursement fee 
fo_r__~i!....tegory of per service is ~o<±--1--1---be the -l-e~"et' Jg:.;es_t; cf: 

(a) tbe provider's billed charges; 
(b) tfie le~o<er ef the average medicare cost f...rn:. ~-h" c.otegcr:i 
~~ or ~pper li111it, er 

(c) the upper 1:1eqicare cost __ ll!!!.t:t. ___ for __ the _s_at0gcr_y _of 
~.erv icel_______Q_I: 

(eg) the -1--9% S~djusted averaged medicaid fee :or_ __ _':.hc, 
categQ~§ervice for that state fiscal YQ£r. 

(i) The S~djusted averaged medicaid fee w±H-f>e--•l<>riw .. J l•y 
eomb±fti~ for a category of service is the s~_Qf~ 

(A) teto-al costs for the categor,-y derived from ~h<>..e t.h.~ 
most recent medicaid cost settlements finali.zed before June 30, 
i9-&+-;- of that state fiscal year lo'4~h-i-ft-ea~~.,.':le'l"y-of---sen•tee 
from all participating in-state home. ·!Teal th providers and 
6-i-Y-i&-i-tMJ---tha~ s~lll divided by the total number of delivered 
services. 'Phe fil'lal s~m will be--i-wJ~e<i--1'-y-~;n-Linfl.~t-i<>n f·wtor 
f or-~a-+,--4985 a"d 19&~-ffis; Al1..9 

(B) t;;o percent (2%) Qf_ to t"!"eor•H;> th'" .-,·;c>r-1q'-'.l ,--, .. Jic-1i··l 
fee fer-kfie-e~~~ar. 

(4) For home health agencies locat£<d outside til•' bOJCd•'rs 
of the stilte that rn_e_g!, ~to the rNJUirements sr·t forth 
in ARM 46.12.S02(3), the reimburs<:>ment fee p<:>r s,orviL··· is ;;i1·l 
0.. the lo'"'.e"t; -l-~5,.<:'1." of: 
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(a) the proyider's billed charges; or 
(b) the 1986 ~lHa ~we (2'l current adjusted averaged 

medicaid fee as calculated in CJ!Cdl Cil. 
(5) The interim rate for a category of service is the most 

current medicare percent of billed charges for each provider. 
(56) Total payment charges for home health services may 

not exceed $400.00 per recipient per month, exeept with p~ie~ 
aHthe~i~atieft by the aepa~tmeftt. unless the department approves 
the additional charges prior to the end of the month during 
which the services are to be delivered. 

(6) ReimbHrsemellt fer nHreifto;J service p~evided by a 
l-ieensed reo;yistered lll;lf'Se ill o;yeeo;yrephie areas !let eevefed-hy--a 
heme health a~elley will be $Bo25 ~er heH~. 

(7) A visit made by a registered nurse for the purpose of 
evaluating the home health needs of a recipient or to review the 
provision of home health 9Ueh services by ~ the nurse aide or 
~ licensed practical nurse is eensidered te be an administrative 
function and is not billable as a home health service visit. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-131 MCA 

3. Home health services delivered through a home health 
provider may include nursing services and various therapy 
services which are reimbursed, as are other home health 
services, on a per visit basis. The reference in ARM 46.12.552 
(1) (a) to reimbursement of contracted for services is proposed 
for deletion since a home health provider would not provide home 
health nursing or therapy services through a contractor. 
Nursing or therapy services provided by a contractor other than 
the horne health services provider are to be reimbursed as 
independent services as provided for in the respective rules 
governing reimbursement for those services. 

Reimbursement for nursing services in an area not covered 
by a home health agency is proposed for deletion since the 
program no longer has need for nursing services other than 
through the home health agencies. 

The 1986 prospective-indexed fee system was to maintain then 
current fee levels, instead it caused a rate reduction of 18%. 
In order to bring the fee levels up to the intended levels, the 
indexed fee system is being rebased forward to fiscal year 1989 
and a 2\ increase of the adjusted base is provided in each year 
of the current biennium. 

The fee levels for new and out of state providers are also 
being adjusted to increase reimbursement. 

5-3/15/90 r·IAR Notice No. 46-2-598 
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4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Pehahilitation 
Services, P.O. Box 4210, Helena, Montana C,'JGO·l-4210, no 1.-.t,.,t· 
than April 13, 19'l0. 

5. The Office of Legal Affai c, 
Rehabilitation Services has been dq. i 
conduct the hearing. l 

~D~i_r_e_c~~~~~~~~~~ 

tio 

CertifieJ tn the Sc~r•tary of StAte flar·ch 

and 
3rl'J 

) I- II,, 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

ln the aatter o! the adoption 
ot rules relating to veteran's 
employ.ent preference 

NOTICE OF THE ADOPTION OF 
RULES RELATING TO VETERAN'S 
EMPLOYMENT PREFERENCE 

TO: All Interested Persons. 

1. On Septeaber 28, 1989, the department o! administration 
published notice of the proposed adoption of rules relating to 
veteran's employment preference at page 1361 of the 1989 Montana 
Administrative Register, issue nuaber 18. 

2. The rules have been adopted with the following changes: 

2,21,3607 ELIGIBLE VETERAN (1) To be eligible to receive 
a111ploy.ent preference, a veteran, as defined in 39-29-101(9), MCA, 
must: 

(a) be. as provided in 39-29-102. MCA. "a united states 
citizen;.!!......Arul 

(b) - "receive 70 or more percentage points of the total 
possible points that 111ay be granted in a scored procedure:! 

(c) have been. as provided in 39-29-101. MCA· "separated 
under honorable conditions from active duty in the armed forces:! 
and 

(d) have !served more than 180 consecutive days on active 
duty in the armed forces, other than for training.! 

(Auth. 39-29-112, MCA: Imp. 39-29-101 and 39-29-102, MCA) 

2.21.3608 ELIGIBLE DISABLED VETERAN (1) To be eligible to 
receive employment preference, a disabled veteran, as defined in 
39-29-101(3), MCA, must: 

(a) be, as provided in 39-29-102. MCA. "a United states 
citizen:! 

(b) - "receive 70 or more percentage points of the total 
possible points that may be granted in a scored procedure~; and 

(c) have been. as provided in 39-29-101. MCA, "separated 
under honorable conditions from active duty in the armed forces.! 

(2) An eligible disabled veteran must: 
(a) have. as provided in 39-29-101. MCA, "established the 

present existence of a service-connected disability or be 
receiving compensation, disability retirement benefits, or pension 
because of a law administered by the veterans administration or 
a military department: or 

(b) have received a purple heart medal.! 
(Auth. 39-29-112, MCA: Imp. 39-29-101, and 39-29-102, MCA) 

iLil~3609 ELIGIBLE RELATIVE (1) To be eligible to receive 
employment preference, an eligible relative, as defined in 
39-29-101(4), MCA, must: 

(a) be. as provided in 39-29-102. MCA, "a United States 
citizen:".. and 

Montana Administrative Register 5-3/15/90 
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(b) - •receive 70 or more percentage points of the total 
possible points that may be granted in a scored procedure.~ 

(2) (a) same as proposed rule. 
(b) be the spouse of a disabled veteran who is incapable of 

using his employment preference because ~he sa,.eri~y ef ~he his 
disability prevents him from working. 

(3) Same as proposed rule. 
(4) IR Ql'd&l' fell' aR eliCJibla l'&la~lve ef a disablaa va~araR 

~e raeai."a e•pleyaeR~ prafar&Rfil&r the hiriRCJ awthe.-i.~y •wst ebtaiR 
a siCJR&d etate•eRt fre• taa dieablea "ataraR ~ha~ the aieablaa 
"&~a.-aR ie iReapalilla ef wsiRCJ aie -playaaRt p.-afal'aR~;~a beeawsa 
the li&V&Fity &f ~All ai&alililiey p1'8"8Rtli hi• fl'a• WIIFkiRCJo 

(Auth. 39-29-112, MCA; Imp. 39-29-101 and 39-29-102, MCA) 

2.21,3615 APPLYING PREFERENCE (1) Same as proposed rule. 
(a) 5 percentage points if the applicant is a veteran,~ as 

defined in 39-29-101(9), MCA; and 
(b) ~10 percentage points if the applicant is a disabled 

veteran or an eligible relative,~ as defined in 39-29-101(3) and 
(4), MCA. 

(2) As provided in 39-29-102. MCA. "a disabled veteran who 
receives 10 percentage points under 39-29-102(1) (b), MCA, may not 
receive an additional 5 percentage points under 39-29-102(1) (a), 
MCA.!'. 

131 A current employee of an agency, who meets the eligi­
bility requirements of this policy, may claim and receive 
veteran's employment preference when he is an applicant for an 
initial hiring as defined in ARH 2.21.3603. 

(3) through (5) renumbered (4) through (6). 
f4+1Il An applicant has 90 calendar days from receipt of 

notice of a hiring decision to file a petition in district court. 
To comply with this policy. ~the public employer shall retain a 
record of the hiring decision for at least 90 calendar days after 
the notice of the hiring decision and records may be kept longer 
at the agency!§ discretion. Other federal and state law and 
reaulation may require the retention of selection records for 
longer time periodS. Depending on the selection procedures used, 
the record may include, but is not limited to the following: 

(a) a copy of the vacancy announcement or external recruit­
ment announcement; 

(b) a record of the selection procedure used to screen job 
applicants; 

(c) a record of written and oral evaluations of applicants; 
(d) a copy of applications that were considered for the 

specific vacancy; and 
(e) a record of the notice of the hiring decision, the 

written request for an employer's explanation of the hiring 
decision by an applicant, and the employer's written explanation. 

(Auth. 39-29-112, MCA; Imp. 39-29-102, MCA) 

2.21.3616 CLAIMING PREFERENCE -- DOCUMENTATION AND VERIFICA-
ll.Ql!: (1) - (2) Same as proposed rule. 

5-3/15/90 Montan~ Adn1irtistrative Register 
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(3) When a scored procedure will be used. A.ilt the place 
where applications are received, the hiring authority or other 
agency receiving applications shall inform applicants of require­
ments for documentation of eligibility for preference which the 
applicant may be required to provide to the hiring authority. 

(4) same as proposed rule. 
(5) Wben a scored procedure is used. ~the hiring authority 

must obtain documentation of eligibility for employment preference 
from an applicant who claims preference and who is selected for 
the vacancy and may require documentation from others claiming 
employment preference. 

(6) - (7){b) Same as proposed rule. 
{c) from an eligibl• relative of a deceased veteran, a 

document from the department of defense or the U.S. veterans 
administration certifying the service-connected death of the 
member of the armed services; from the unremarried surviving 
spouse of a deceased yeteran. as yeteran is defined in 39-29-101. 
MCA. the documentation required in C7l Cal of this rule and a copy 
of the death certificate or from the unremarried surviving spouse 
of a deceased disabled yeteran. as disabled yeteran is defined in 
39-22-101. MCA. the documentation required in C7l Cbl of this rule 
and a copy of,the death certificate. 

(d) from the eligible spouse of a disabled veteran, a 
document from the u.s. veterans administration certifying the 
veteran is disabled, is unable to use the preference because of 
the disability, and is married to the disabled veteran in 
accordance with Montana law. When the veterans administration 
does not certify that the disabled veteran is unable to use the 
preference because of the disability, the hiring authority shall 
obtain a signed statement from the disabled veteran that he is 
incapable of using his employment preference because the seve.-ity 
~ his disability prevents him from working. 

{e) from an eligible mother of a deceased veteran or 
disabled veteran, a document from the u.s. veterans administration 
certifying the lliiFui~;~e SQ~AeGJteli death that the veteran, as 
provided in 39-29-101, MCA, "lost his life under honorable 
conditions while serving in the armed forces," or a document 
certifying. as required in 39-29-101. MCA. that the veteran has 
a service-connected permanent and total disability. The veteran's 
mother shall also certify in writing that her husband is per­
manently and totally disabled or that her husband is deceased and 
she has not remarried. 

(f) a signed statement by the applicant attesting to u.s. 
citizenship. At the time ef hire, the applisa~t III.IBt pr~;~vide 
dec;:l.laiiAtati~;~~ gf " ~ dti111~11Mp. If the hiring authority has 
reason to question the validity of the statement. further 
documentation may be reauired. For U.S. citizenship. such 
eyidence may include. but is not limited to. a birth certificate. 
yqt,r registration card. u.s. passport or naturalization papers. 

(8) - (10) Same as proposed rule. 
(Auth. 39-29-112, MCAI Imp. 39-29-103, MCA) 

Montana Administrative Register 5-3/15/90 
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2.21.3617 HIRING QECISION (1) In making a hiring decision, 
an agency must be prepared to show that: 

(a) appropriate percentage points were added if numerically 
scored procedures were used: and 

(b) the agency made a reasonable hiring decision~ 
accordance with 39-29-104. MCA. 

(2) Same as proposed rule. 
(3) As provided in 39-29-103(3), MCA, "If an applicant for 

a position makes a timely written preference claim, the public 
employer shall give written notice of its hiring decision to the 
applicant claiming preference." The Re~ige sllall iRghula \'Ra~hal' 
~he paaH•iefl "a& filled as ~he raaw.lto ef toha appligat.igR gf 
"at.araRa a•pla.,..aRt. prafai'&IUI& lily t.ha plollllig amplgyaF 

(4) - (5) Same as proposed rule. 
(Auth. 39-29-112, MCA; Imp. 39-29-103, HCA) 

2, 21. 3 62 3 RETENTION QVRING REDUCTION IN FORCE ( 1) M 
provided in 39-29-111. MCA. "Qguring a reduction in work force, 
a public employer shall retain~ over all others a veteran, a 
disabled veteran or an eligible relative who: 

(a) has similar job duties and qualifications; 
(b) has not been rated unacceptable under a performance 

appraisal system; and 
(c) has the same or greater length of service. Length of 

service means continuous employment by an individual public 
employer as listed in lRiole "11 ARM 2.21.3610. 

(2) As provided in 39-29-111. HCA. "Aa disabled veteran with 
a service-connected disability of 30\ or more~ shall be retained 
over other veterans, disabled veterans and eligible relatives. 

(3) Same as proposed rule. 
(4) As provided in 39-29-111(3), MCA, ~the preference in 

retention does not apply to a position covered by a 
collective bargaining agreement.! 

(Auth. 39-29-112, MCA; Imp. 39-29-111, MCA) 

3. A public hearing was conducted on October 23, 1989, to 
receive testimony on these proposed rules. written comments and 
testimony are summarized below. 

COMKBIIT: ARM 2.21.3609 2(b) (Rule VI) goes beyond the scope of 
the act when it requires that in order for a relative to be 
eligible, a disabled veteran must be incapable of using his 
employment preference because his disability prevents him from 
working. 39-29-101(4) (b), MCA, provides that for a spouse to be 
eligible, the disabled veteran must be "unable to qualify for 
appointment to a position." 
RBSPO•sz: By interpreting this eligibility requirement in this 
way, the department is providing for consistent administration of 
this requirement. The statutory language needs additional 
interpretation because it is ambiguous. Did the Legislature 
intend that a disabled veteran who applies for any job, regardless 
of his personal education, experience and other qualifications, 
should then be able to pass along the preference to a spouse 
because he was "unable to qualify for appointment?'' The depart-

S-3/15/CJO Montana Administrative Register 
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ment believes the Legislature intended that disabled veterans who 
were unable to use the preference themselves to obtain work 
because of the severity of their disabilities should be able to 
pass along the preference to spouses so that at least one member 
of the family could be employed. The department believes this 
interpretation is appropriate. 

COKKBNT: ARM 2.21.3609(4) (Rule VI) allows a disabled veteran to 
provide a statement that he is unable to use his preference so 
that an eligible relative may use it. This documentation should 
come from the U.S. Veteran's Administration or a physician. 
RBSPQHSB: The department has removed this documentation require­
ment from this rule, because ARM 2.21.3616 (Rule IX) covers 
necessary documentation and the requirement is more appropriate 
in that rule. 

'COKKBNT: Are current employees of an agency eligible to receive 
preference when there is external recruitment for a position? 
RBSPQNSB: Yes, a current employee is eligible. ARM 2.21.3615 
(Rule VIII) has been amended to provide that current employees who 
meet eligibility requirements may claim and receive preference for 
an initial hiring as defined in the rules. 

COKKBNT: Add more detailed information on using scored procedures 
in ARM 2.21.3615 (Rule VIII), 
RBSPOKSB: Because these rules cover not only state government, 
but local jurisdictions as well, the department does not want to 
prescribe specific scoring procedures for all employers. The 
department will continue to provide assistance on scoring for 
agencies. 

COKKENT: The requirement in ARM 2.21.3615 (Rule VIII) to maintain 
selection records for 90 days is in conflict with other records 
retentions requirements. 
RBSPOKSB: This rule has been amended to explain that in order to 
comply with this policy, records must be kept at least 90 days. 
The rule is further clarified to explain that other law and 
regulation may require a longer retention period. 

COKKENT: Continue to have applicants sign a statement attesting 
to u.s. citizenship, but require additional documentation only if 
the hiring authority has reason to question the claim in ARM 
2.21.3616 (Rule IX). 
RBSPOKSB: The department agrees. The Veteran's and Handicapped 
Person's Employment Preference Policy approached documentation of 
citizenship in this manner. Both the new veteran's preference 
policy and the handicapped person's preference policy will be 
amended to use this approach. 

COKMENT: Because points may be added at different stages of a 
selection procedure, it is difficult to tell applicants that a 
position ultimately was filled "as the result of the application 
of veteran's employment preference by the public employer," as 
required in ARM 2.21.3617 (Rule X). 

Montana Administrative Register 5-3/15/90 
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RBSPOMSB: The department agrees. Under the old system of a 
substantially equal qualifications tie breaker, preference was 
considered at the end of the process. Because this is no longer 
the case, the requirement in ARM 2.21.3617(3) will be deleted. 

COMKBII'l': ARM 2.21.3617 (Rule X) provides that in a hiring 
decision, an agency must be prepared to show that appropriate 
percentage points were added if a numerically scored procedure was 
used and that the agency made a reasonable hiring decision. The 
commenter asks on what basis these criteria were created. 
RESPONSE: Section 39-29-104, MCA, requires that at the time of 
a court hearing on a challenged selection, "the public employer 
has the burden of proving by a preponderance of the evidence that 
the employer applied the points under 39-29-102, MCA, and made a 
reasonable hiring decision." 

COKKBII'l': ARM 2.21.3623 (Rule XIII) goes beyond the statute in 
interpreting length of service. 
RESPONSE: Length of service can have a number of definitions. 
Because the statute is silent, the department has interpreted the 
term to be consistent with the approach to defining length of 
service in the Reduction in Work Force policy, specifically ARM 
2.21.5007. We believe this is appropriate because ARM 2.21.3623 
also deals with reduction in force and is consistent with the 
definition of a public •mployer in this policy. 

COMMENT: Employees under collective bargaining agreements should 
not be excluded from application of preference during a reduction 
in force. The department should require coverage in the rules. 
RESPONSE: 39-29-111(3), MCA, specifically excludes positions 
covered by collective bargaining from this benefit. An act of the 
Legislature is needed to change this provision. 

COMMENT: If the collective bargaining agreement does not include 
a reduction in force clause or if the contract defers to the 
administrative rules procedure for a RIF, does preference in 
layoff apply? 
RBSPOHSB: 39-29-111(3), MeA, provides that preference in 
retention does not apply to a "position" covered by a collective 
bargaining agreement. If the position is covered, the procedure 
provided in the individual contract is not an issue. The employee 
would not be entitled to preference in retention under this act. 

COMMENT: Throughout the rules, the terms "shall" or "must" apply 
to obligations of veterans, while the term "may" applies to 
obligations of government agencies, giving them too much discre­
tion. The example cited was ARM 2.21.3601, (RULE I) Short Title, 
which provides, "This policy 'may' be cited as the veteran's 
employment preference policy," and should provide that the policy 
"must" be cited, etc. 
RESPONSE: An examination of the rules shows that many of the 
provisions which apply to agencies are mandatory requirements. 
The Short Title is a shorthand way to refer to the entire policy, 
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rather than have to cite individual rules. It uses the standard 
form for a short title rule. 

COIOIBMT: Providing points as an elllployment preference is too 
narrow. There are too many other considerations in a selection 
for points to be helpful. 
RBSPOMSB: This comment appears to be addressed to the preference 
act itself. At this time, the percentage point preference when 
scored procedures are used is the preference available under the 
act. The act does not require that the elllployer use only scored 
procedures in making a reasonable hiring decision. 

COMMBIIT: The departlllent should require all agencies to use scored 
procedures. Scoring elilllinates the effect of personalities on 
select.~ons. 
RBBPONBB: Because the statute does not require the use of scored 
procedures, the department will not administratively impose this 
requirelllent. Based on another colDl!lent the departlllent will insert 
language in several places in the rule to clarify that "when 
scored procedures are used," agencies must meet certain require­
ments under this act. 

COMMEIIT: An agency has established a test for which 50\ is a 
passing score. The agency has spent a considerable amount of time 
and work developing this test. How is preference applied when the 
statute requires a 70% passing score? 
RBSPONSB: The statute establishes the pass point for purposes of 
eligibility for veteran's employment preference at 70\ and does 
not provide for setting an alternative pass point by an agency. 
The department believes the agency should apply the statute as 
written or should adjust its scoring procedure to bring its pass 
point in line with the 70\ required by the statute. 

COMMEIIT: An agency which is covered by veteran's preference for 
this first time under this act collllllents that under its selection 
system, numerical rating is such a small part of the overall 
process that the net effect of preference points will be lllinimal, 
a slllall reward for the expense and inconvenience of implementing 
these cumbersome regulations. 
RBSPONSB: The Legislature mandates the public policy on employ­
lllent preference and has chosen to include this agency under its 
coverage. Because so many of the requirements are provided for 
in the act itself, there is little discretion for agencies in the 
administration of the preference. Legislative change often 
produces the need for administrative change. The department has 
no authority to modify the preference, the eligibility, or the 
remedies. 

COMMENT: The rules contain too much statutory language and it is 
not always clear where it is used. 
RBSPONBB: The department acknowledges there is considerable use 
of statutory language in these rules. The department believes 
that this is necessary because the rules apply not only to state 
agencies, but also local governments who routinely tell us they 
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do not always have ready access to the statutes. Many state 
agencies outside Helena have a siJDilar probleJD. We have carefully 
reviewed the rules to identify instances where statutory language 
was used, but not clearly cited, and have included citations. 

coKKBHT: Four persons coJDJDented in general support of the rules. 

BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
ARM 2.21.1415, 2.21.1416, 
2.21.1426, and the amendment of 
ARM 2.21.1412, 2.21.1413, ) 
2.21.1414, 2.21.1417, 2.21.1421,) 
2.21.1423, 2.21.1424, 2.21.1425,) 
2.21.1429, relating to Veteran's) 
and Handicapped Person's ) 
Employment Preference. ) 

) 

TO: All Interested Persons. 

NOTICE OF THE REPEAL OF ARM 
2.21.1415, 2.21.1416, 
2.21.1426, AND THE AMENDMENT 
OF ARM 2.21.1412, 2.21.1413, 
2.21.1414, 2.21.1417, 
2.21.1421, 2.21.1423, 
2.21.1424, 2.21.1425, 
2.21.1429, RELATING TO 
VETERAN'S AND HANDICAPPED 

PERSON'S EMPLOYMENT PREFERENCE 

1. On September 28, 1989, at 12:15 p.m., the departJDent of 
administration published notice of the proposed repeal of ARM 
2.21.1415, 2.21.1416, 2.21.1426, and the amendment of ARM 
2.21.1412, 2.21.1413, 2.21.1414, 2.21.1417, 2.21.1421, 2.21.1423, 
2.21.1424, 2.21.1425, 2.21.1429 relating to veteran's and 
handicapped person's employment preference at page 1361 of the 
1989 Montana Administrative Register, issue number 18. ARM 
2.21.1418 was noticed for amendment in error. No amendments to 
this rule were proposed or JDade. 

2. The rules have been repealed and amended with the 
following changes: 

2.21.1424 CLAIMING PREFERENCE- DOCUMENTATION AND VERIFICA­
IIQN (1) - (7) (b) Same as proposed rule. 

(c) a statement signed by the applicant attesting to U.S. 
citizenship, and Montana or local residency. WHERE THE HIRING 
AUTHORITY tiAS REASON TO QUESTION THE VALIDITY OF SUCH STATEMENT. 
FURTHER EVIDENCE MAY BE REQUESTED. FOR U.S. CITIZENSHIP SUCH 
EVIPENCE MAY INCLUPE. BUT IS NOT LIMITED TO. A BIRTH CERTIFICATE. 
VOTER REGISTRATION CARD· (U,S, passport), OR NAIUBALIZATION 
PAPERS. For Montana residency, evidence may include, but is not 
limited to, payment of state of Montana income tax, Montana 
driver's license, vehicle registration, or hunting and fishing 
license. 

(8) - (10) Same as proposed rule. 
(Auth. 39-30-106, MCA; Imp. 39-30-101 et seq., MCA) 
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Certified to the Secretary of 

Montana Administrative Register 

g Director 
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BEFORE THE STATE AUDITOR 
AND COMMISSIONER OF INSURANCE 

OF THE STATE OF MONTANA 

In the matter of the 
adoption of rules regarding 
the establishment and 
operations of a prelicensing 
education program 

NOTICE OF ADOPTION OF 
ARM 6.6.2901 THROUGH 
ARM 6.6.2907 (RULES I 
THROUGH VII) GOVERNING 
PRELICENSING EDUCATION 
PROGRAMS 

TO: All Interested Persons: 

1. On January 11, 1990, the Department of Insurance 
(department) published a notice of public hearing on the 
proposed adoption of the above-stated rules at page 8 of the 
1990 Montana Administrative Register, issue number 1. 

2. Oral comment was taken at the public hearing held on 
February 6, 1990, at 9:00 a.m., in Room 160 of the Mitchell 
Building, 111 sanders, Helena, Montana. The hearing, which was 
tape-recorded and transcribed, was attended by 18 persons. 
Eight persons gave oral testimony. The department received 
written comment from eight individuals. The tape of the 
hearing, a transcript of that tape, the written comments 
received and the hearing officer's report are on file in the 
department's law library~ 

The comments received were generally in favor of adoption 
of the proposed rules with some suggested changes. Comments to 
the proposed rules are discussed below in reference to each 
rule where amendments were suggested. 

3. The department has adopted the rules as proposed with 
the following changes (new material is underlined; material to 
be deleted is interlined): 

~O_l,__{_RID,E I) PURPQSLAtl_Q_SJ:Q£E r~cei ved no comments 
and is adopted as proposed. 

AUTH: 33-1-313, MCA IMP: 33-17-207 through 33-17-209, MCA 

.6.....Ji~Z.!l..Q2 _ _iEJ,JJ,~ _ ___il}___O_F;_f_INUJ_Q.NS ( l) "Approved 
prelicensing education program" means a course of studies which: 

(a) is ~RgeQ ~tdt!~t~d by an approved program director; 
(b) is taught by Q.!le_.QL_m__Q_I~ arl approved instructor(_l>J; 
(c) presents all course material as designated in Rules 

IV and v; and 
(d) has been approved by the commissioner of insurance. 
(2) A prelicensing education program includes one which 

meets the criteria for an "individual study program". 
(3) No prelicensing education program may have more than 

8 hours of instruction per day. !;:.Q_Ch hQl!L .. !!lli...St_i~<:]g_at 
least f li__ty_ _ _(5._Qj ____ mjn_utes of __ !::Qnt:_j_ P!.!Q:US_ instruct ion_Q_t: 
g_a_r t;j_cii?_<tt i_q_n_, 
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(4) "Individual study program" or "correspondence course" 
means a course of studies which: 

(a) is managed ~t0tt0te~ by an approved program director; 
(b) presents all course materials as designated in ARM 

6.6.2904 and ARM 6.6.2905 (Rules IV and V); 
(c) must include an examination which requires a score of 

70\ or better to earn a certificate of completion. For each 
approved course, the sponsoring organization shall maintain a 
pool of tests sufficient to maintain the integrity of the 
testing process. A written explanation of test security and 
administration methods shall accompany the course examination 
materials. The examinations shall be administered, graded, and 
the results recorded by the sponsoring organization to which 
approval was originally granted. Completed tests shall be 
retained by the sponsoring organization for a period oL.n.Qt 
less than twelve (12l months and shall not be returned to any 
1 icenseQ-'. 

(d) All correspondence courses or individual study 
programs must be submitted for approval by the organization 
which compiles, publishes, or sponsors the course materials and 
must be approved by the commissioner of insurance prior to 
being offered to licensees for prelicensing education credit. 
Any such course approval is not transferable to any other 
entity. 

(5) "Classroom" means any classroom, office, room, 
building or other enclosed structure approved by the 
commissioner of insurance. 

(6) "Structured setting" is one which meets at a set time 
and at a fixed location. 

ill An •approved program director" i~_MLil!.d.i.'!'H..l.!.!l_L..!fbQ 
~lis the gu(!lification requirements Qf ARM 6 6.29030) [Rule 
lllilll and who is respQnsible tQ the department for 
m~ning a prelicensing education program ~~~e le~eJ 
~s was required _under these rules for initia_l ..... liHlLQY.<l.L .. ::. 

COMMENT: 
Comments were provided to the department recommending that 

the rules define how many minutes constitute a credit hour and 
also that the rules clarify if it is possible to incorporate 
written practice examinations and review into the required 40 
hours of training. 

RJ;;:ll'QHs.E: 
The department has amended Rule II(3} [ARM 6.6.2902{3)1 to 

reflect how many minutes constitute a credit hour and also to 
address the general type of activities that may be included in 
a credit hour. 

t;Q_MMEJIT : 
It was recommended to the department that the terms 

"proctored" and "approved program director" be clearly defined 
and that clarification be included as to the specific duties 
and not only the qualifications of an approved program director. 
Comment also was received recommending that "proctored" be 
replaced with the word "developed" wherever it appears in the 
rules for clarification purposes. As to (l}(b}, comment was 
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received suggesting that the option be included to allow for 
more than one instructor, by "instructor" being amended to 
"instructor(s)". 

ru:;~: 
The department considered these suggestions, but has 

instead replaced "proctored" with "managed," defined "approved 
program director• at Rule 11(7) [ARM 6.6.2902(7)], and amended 
II(l)(b) [ARM 6.6.2902{l)(b)] to reflect that more than one 
instructor may teach during a 40 hour course. 

CQMME.tiT: 
Comments recommended that "sponsoring organization" and 

"organization" as used in this section and throughout the text 
be more clearly defined and clarified. 

RESPONSE: 
The department considered this suggestion, but determined 

not to further define these terms. However, some language has 
been added to help clarify their usage. 

COMMENT: 
It was suggested that the allowed classroom instruction 

time be extended to 10 hours per day. 
RESPONSE: 
This suggestion has not been adopted by the department. 

CQMM~N.I: 
Comments were received asking for wording to clarify that 

a course given in a structured classroom setting does not 
require an examination to be given at the end of the course and 
that clarification be added that the passing score for an 
examination given at the end of a correspondence course is 
70\. An amendment was also requested to clarify how long the 
course provider must retain end of course examinations. 

llE..S.fQN.Ql; : 
At II (4)(c) [ARM 6.6.2902(4)(c)], the department has 

adopted the suggestion to clarify how long ~ ~curse provider 
must retain the end of course examinations. The department 
believes that the other requested amendments were sufficiently 
addressed by proposed Rule II [ARM 6.6.2902]. 

CQMM~t: 
One individuaL encouraging the department to allow full 

credit for independent self-study programs and not force any 
full or partial classroom program or seminar requirement, 
recommended numerous guidelines that would allow the department 
to control providers through the approva 1 process. These 
recommendations included such suggestions as "the provider 
should develop a unique examination for each course offered for 
prelicensing education credit and that this examination should 
not be the same one that is provided to all purchasers of the 
course. 

RES.~: 
The department considered these numerous recommendations, 

but has not adopted them because the language of section 
33-17-209(1). MCA, permits both approval and periodical review 
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at the discretion of the commissioner. 

AUTH: 33-1-313, MCA IMP: 33-17-207 through 33-17-209, MCA 

~03 (RULE III) QUALIFICATIONS FOR PROGRAM D~CIQRS 
AND INSTRUCTORS ( 1) To qualify as an approved program 
director, an individual must meet the following criteria: 

(a) hold a high school diploma; and 
(b) acquired the following experience: 
(i) 5 or more years of experience as an instructor or an 

education administrator; or 
(ii) 5 or more years of experience in the insurance 

industry with 2 years in insurance management; or 
(iii) earned the designation of CLU, CPCU, LlliC..L_ FLMI, 

CIC, ~tl CHFC; ~ 
(iv) be approved by the commissioner of insuranc~ 
(c) No person may qualify as a program director who: 
(i) has been convicted of a felony; or 
(ii) has had his/her insurance producer's license 

suspended or revoked in Montana or in any other state; or 
(iii) at the time of application, has outstanding any 

fines imposed by the commissioner of insurance for insurance 
related disciplinary offenses. 

(2) To qualify as an approved instructor, an individual 
must meet the following criteria: 

(a) hold a high school diploma; and 
(b) acquired the following experience: 
(i) 3 or more years of managerial, supervisory or 

teaching experience in the insurance lines the individual plans 
to teach; or 

(ii) earned the designation Of CLU, CPCU, I&'l'CEL FLMI, 
ere~ ~t/CHFC; or 

(iii) be approved by the commissioner of insurance. 
(c) No person may qualify as an approved instructor who: 
(i) has been convicted of a felony; or 
(ii) has had his/her insurance producer's license 

suspended or revoked in Montana or any other state; or 
(iii) at the time of application, has outstanding any 

fines imposed by the commissioner of insurance for insurance 
relat~d disciplinary offenses. 

COMMENT: 
Comments were received expressing concern that, assuming 

an approved program director is the entity who develops or 
writes course material, this entity could be an individual, as 
the rules read in this section, or it could be a corporation, 
such as a firm that publishes insurance texts. Therefore, it 
was recommended that the rule be amended to establish separate 
criteria for individuals and companies, corporations, or other 
potential providers because some of the criteria shown in the 
rules for individuals would not be applicable to these other 
entities. 
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BESPONSE: 
The depertment has adopted no amendments with regard to 

these recommendations and believes the rule as proposed and 
adopted clearly indicates that an "entity" would not meet the 
stated requirements to be an approved program director. 

CQMME:!'IT : 
Four individuals who provided comment on the proposed 

rules recommended an amendment adding the qualifying 
designation, of LUTCF to the criteria for approved program 
directors and approved instructors. 

I.E: 5.f.QN..si.: : 
This recommendation has been adopted at ARM 

6.6.2903(l)(b)(iii) and (2)(b)(ii). 

~liT: 
Comments were received that in (l) (b)( i). "education 

administrator" should be more clearly defined and clarified. 
It was also suggested that a subsection be added under (l)(b) 
to read "approved by the commissioner of insurance." 

Additional comments were received suggesting that, within 
the definition of program director, use of the term 
• instructor" is ambiguous. One person who provided comments 
indicated that he assumed the commissioner means by this rule 
that a program director must have experience as an approved 
instructor as that term is defined by Rule III (2) (ARM 
6.6.2903(2)]. Based on this understanding, it was requested 
that the rule be amended to clearly indicate that, to qualify, 
the program director must have 5 years experience as an 
approved instructor QX to have 5 years experience in the 
industry iHlJ:I also have earned one of the designations listed in 
(iii). Otherwise, if the commissioner meant "instructor" to 
mean 5 years as an instructor of any subject, the individual 
requested the rule be amended to require 5 years teaching 
experience and 5 years experience in the industry or 5 years 
teaching experience and having earned the designations listed 
in (iii). 

~Q!'ig: 
The department has adopted the suggestion to add language 

under ( 1) (b) giving the commissioner of insurance approval 
authority. The department believes that this will re­
solve .concern over the term "education administrator" as well 
as the comments expressed about the qualifications required in 
the proposed rule. 

CQMMEI'IT: 
Another individual commented to the department that the 

rule should be amended to reflect the following criteria to 
qualify as an instructor of a registered insurance 
agent/solicitor program of study: 3 years of experience in the 
line of insurance which is to be taught, or 3 years of 
experience in teaching, or 3 years of experience in insurance 
and teaching combined. 

BESl'Qr§;; : 
The department believes the proposed rule, as indicated 
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within the text to be amended, clearly grants approval 
authority to the discretion of the commissioner of insuranc<?. 

~~: 
An amendment was recommended to clarify who actually will 

approve the candidates for the director and instructor 
positions. It was recommended that the amendment should 
include what would constitute approval and whether any later 
recertification would be required. 

RESPONSE: 
Just as in response to the previous comment addressed, the 

department believes the proposed rule, as indicated within the 
text to be amended, clearly grants approval authority to the 
discretion of the commissioner of insurance. 

COMMENT: 
A suggestion was received that the rule be amended to 

clarify whether a CLU, as a qualified life instructor, would be 
permitted to teach a property and casualty course, and also to 
clarify if it is permissible for the program director to be 
certified as an instructor. 

F~S..t;: 
Nothing in the proposed rule prohibits a program director 

from also becoming certified as an instructor. The department 
believes that any potential conflict such as that suggested by 
a CLU possibly applying to teach a property and casualty course 
is dealt with by the proposed rule, as indicated within the 
text to be amended, because it clearly grants approval 
authority to the discretion of the commissioner of insurance. 

COMMENT: 
One individual commented that he believes that the Montana 

Legislature meant for the advisory council to have an ongoing 
role in the evaluation of the qualifications of programs and 
personnel. He requested that the commissioner adopt rules 
specifying the process for submission and review of all 
requests for approval of programs and personnel, including the 
role of the advisory council. He therefore recommended 
amending Rule III(2)(b)(iii) [ARM 6.6.2093(2)(b}], [as well as 
Rules IV(l) & V(l}] [ARM 6.6.2904(1) and ARM 6.6.2905(1)] by 
adding the language "after review by and consultation with the 
advisory council" following the existing proposed language 
"approved by the commissioner of insurance". 

RES~: 
It is the position of the department that the language of 

section 33-17-209(2), MCA, requires the commissioner of 
insurance to consult with the advisory council in formulating 
rules and standards for the approval of prelicensing program 
education courses, but does not mandate cant i nued i nvo 1 vemen t 
of the advisory council beyond that point. 

CQMMENI: 
Comment was received which requested thilt the forms 

referenced in the rule be published or have • IIP.i r contents 
described within these rules. 
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RESPONSE: 
It is the position of the department that the language of 

House Bill 536 which allows the commissioner of insurance to 
authorize a certificate of completion form for the instructor 
to sign when a license applicant completes the 40th hour of 
instruction reasonably permits the commissioner of insurance to 
authorize other documentation necessary to implement the 
prelicensing education program. 

AUTH: 33-1-313, MCA IMP: 33-17-207 through 33-17-209, MCA 

6.6.2904 !RULE lYl EDUCATIONAL R~~~~~NT~FOR_kiFE __ AN~ 
lll..SABILITY li:I.SURAN.C..E.....PRELICENSINc;,;___t;Q!JCAJ'_liW __ COUR_SES 

(1) To qualify as an approved prelicensing education 
program for life and disability insurance prelicensinq 
education, the program shall include instruction in the 
following areas of study and for each of these areas, shall 
provide not less than the smaller of the below designated hours 
of instruction. Any departure from these designated hours must 
be approved by the commissioner of insurance. 

I. Introduction to Life Insurance 5-7 Hours 

II. 

(a) Function of Life Insurance 
(b) Life Insurance and Annuities 
(c) Life Insuiance Classifications 
(d) Forms of Life Insurance 
(e) Kinds of Policies 
(f) Registered Products 
(g) New Developments in Policies 

Life 
(a) 
(b) 
(c) 
(d) 

Insurance as a Contract 
General Provisions 
Nonforfeiture Values 
Dividends 
Optional Provisions 

5-7 Hours 

III. Special Life Policies 5-7 Hours 
(a) Mortgage Redemption 
(b) Family Maintenance 
(c) Modified Whole Life 
(d) Universal Life 
(e) Family Income 

IV. g~~tl~l Annuities 2-3 Hours 

5-3/15/90 
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V, Introduction to Health Insurance 4-6 Hours 
(a) The General Nature of Health Insurance 
(b) Importance of Health Insuran~e in 

Family Financial Planning 

VI, Disability Insurance 5-7 Hours 
(a) The General Nature of Disability Insurance 
(b) The Need for Disability Income 
(c) Disability Income Policies 
(d) Individual vs. Group Policies 
(f) Cost of Policies 
(g) Important Exclusions 

VII. Medical Insurance 4-6 Hours 
(a) Kinds of Insurers 
(b) General Provisions of Policies 
(c) Service Providers 
(d) Indemnity Policies 
(e) Individual vs. Group Contracts 

VIII. Ethics, Insurance Laws, & Regulations 4-6 Hours 
(a) Montana Insurance Laws & Regulations 
(b) Registered Product Regulations 
(c) Ethical Practices in Sales and Marketing 
(d) Codes of Professional Conduct 

(2) The total hours of such prelicensing education 
courses must equal no less than 40 hours within the stated 
limitations. Nothing in this section shall preclude an 
approved prelicensing education program from offering 
additional or supplemental materials or instruction in the area 
of life and disability insurance provided, however, that the 
program continues to meet the requirements set forth above. 

CQ_MMENI: 
Numerous comments were received recommending that the 

proposed rules be modified to allow flexibility in meeting the 
40 hour prelicensure requirement. Comments suggested that if 
an applicant only wants a life license or perhaps a license to 
only sell credit life insurance, 40 hours of prelicensure 
should be available for that individual line of insurance, so 
<JS to enable the applicant to receive more training in the 
field that applicant will be pursuing. 

~SJ;;: 
A major purpose of the legislation which established the 

prelicensing education requirements is to protect insurance 
consumers by producing better trained and more dedicated 
insurance producers, solicitors and enrollment 
representatives. People that are involved with only a limited 
line of insurance still have the opportunity to address many 
issues with the average consumer. That a limited line producer 
has an extended base of knowledge further benefits the consumer. 

CQ~l'ti'r: 
Comment was received recommending the proposed rule be 
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amended with (l)(iv) to read as follows: 
IV. Annuities 

(a) Single Premium Immediate Annuity (SPIA) 
(b) Single Premium Deferred Annuity (SPDA) 
(c) Flexible Premium Deferred Annuity (FPDA) 

The comment indicated that these changes were recommended 
because Joint and Survivor, Guaranteed to Period Certain are 
just two of numerous settlement options available in the above 
mentioned annuities. The comment further stated that variable 
annuity products are regulated by the securities department. 

RESPONSE: 
Annuity products are regulated by the Montana insurance 

code. However, the department has adopted the suggested study 
categories discussed in this comment. 

CQ~I: 
Comment was received which requested that the forms 

referenced in the rule be published or that their contents be 
described within these rules. 

B.E..SEml £f; : 
It is the position of the department that the language of 

House Bi 11 53 6 which allows the commissioner of insu ranee to 
authorize a certificate of completion form for the instructor 
to sign when a license applicant completes the 40th hour of 
instruction reasonably permits the commissioner of insurance to 
authorize other documentation necessary to implement the 
prelicensing education program. 

~: 
One individual commented that he believes the Montana 

Legislature meant for the advisory council to have an ongoing 
role in the evaluation of the qualification of programs and 
personnel. He requested that the commissioner of insurance 
adopt rules specifying the process for submission and review of 
all requests for approval of programs and personnel, including 
the role of the advisory council. He therefore recommended 
amending Rule IV(l) [ARM 6.6.2904(1)], [as well as Rules 
III(2)(b)(iii) and V(l)] [ARM 6.6.2903(2)(b)(iii) and ARM 
6,6.2905(1)] by adding the language "after review by and 
consultation with the advisory council" following the existing 
proposed language "approved by the commissioner of insurance". 

I!ESl'QNSE: 
It is the position of the department that the language of 

section 33-17-209(2), MCA, requires the commissioner of 
insurance to consult with the advisory council in formulating 
rules and standards for the approval of prelicensing program 
education courses, but does not mandate continued involvement 
of the advisory council beyond that point. 

AUTH: 33-1-313, MCA IMP: 33-17-207 through 33-17-209, MCA 

h.6.~Q~_JBJ.!!.£,;_ V) EPUCATlQ_l'{,ltL_R!':Q!llBE.l'1ElffS_£QE PROI'ERTY 
,liND _<;_~SJ)!',!..TY. ) NSUBA!'ICE .. P..R~..!..I.C.Et:!S ING __ EDUCAT I QN _COURSES 
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(1) To qualify as an approved prelicensing education 
program for property and casualty insurance prelicensing 
education, the program shall include instruction in the 
following areas of study, and for each of these areas, shall 
provide not less than the smaller of the designated hours of 
instruction. ·Any departure from these designated hours must be 
approved by the commissioner of insurance. 

I. History of Property Insurance 
(a) Fire Insurance 

II. 

(b) The Standard Fire Policy 
(c) Forms 
(d) Endorsements 

The 
(a) 
(b) 
(c) 

Homeowners Policy 
History, General Nature, Section 
Coverages, Perils Insured 
Optional Coverages 

Ill. Other Personal Property Insurance 
(a) Dwelling Fire, Mobile Home, Flood 

Personal Marine, Earthquake 
(b) Title Insurance 

4-6 Hours 

4-6 Hours 

2-3 Hours 

IV. Commercial Property Insurance 5-7 Hours 
(a) Coverage Forms, Indirect Loss 
(b) Boiler and Machinery, Marine 
(c) Dishonesty Insurance, Package Policies 

v. Negligence and Legal Liability 
(a) Tortious Acts, Obligations of 

Property Owners 
(b) Defenses against Liability Claims 

4-6 Hours 

VI. Personal Liability Insurance 3-5 Hours 
(a) Section II of the Homeowners Policy 
(b) Personal Liability and Medical Payments 
(c) Professional Liability 
(d) Umbrella Liability 

VII. Commercial Liability Insurance 5-7 Hours 
(a) General Liability Insurance, 

Claims Made vs. Occurrence 
(b) Forms, Commercial Auto, Aviation 
(c) Excess Liability, Umbrella Liability 
(d) Workers Compensation 

VIII. Ethics, Insurance Laws & Regulations 4-6 Hours 
(a) FAIR Plan, Assigned Risk, Voluntary 

Market Plan, Residual Markets 
(b) Ethical Practices in Sales & Marketing 
(c) Codes of Professional Conduct 
idl Mont<.wa _j_n_s_~.u;:<!.!l!;_e___llil_w~3!'HLRggulations 
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IX. Personal Automobile Policy 2-3 Hours 
(a) History, General Nature, Coverages; 

Liability, Collision, Other Than 
Collision,' Medical Payments, 
Uninsured Motorist & Underinsured Motorist 

(2) The total hours of such prelicensing education 
courses must equal no less than 40 hours within the stated 
limitations. Nothing in this section shall preclude an 
approved prelicensing education program from offering 
additional or supplemental materials or instruction in the area 
of property and casualty insurance provided, however, that the 
program continues to meet the requirements set forth above. 

CQMM~: 
One individual commented that he believes the Montana 

Legislature meant for the advisory council to have an ongoing 
role in the evaluation of the qualification of programs and 
personnel. He requested that the commissioner of insurance 
adopt rules specifying the process for submission and review of 
all requests for approval of programs and personnel, including 
the role of the advisory council. He therefore recommended 
amending Rules V(l) (ARM 6.6.2905(1)] (as well as Rules 
III(2)(b)(iii) and IV(l)] [ARM 6.6.2903(2)(b)(iii) and ARM 
6.6.2904(1)] by adding the language "after review by and 
consultation with the advisory council" following the existing 
proposed language "approved by the commissioner of insurance". 

BJ::S~QfiSJ;;: 
It is the position of the department that the language of 

section 33-17-209(2), MCA, requires the commissioner of 
insurance to consult with the advisory council in formulating 
rules and standards for the approval of prelicensing program 
education courses, but does not mandate continued involvement 
of the advisory council beyond that point. 

~rrr: 
Comment was received recommending that (l)VIII be amended 

to include instruction in the area of Montana insurance laws 
and regulations, since that subject is required for examination 
and also because that subject is listed under the equivalent 
section of the Life and Health curriculum of Rule v [ARM 
6.6.2905]. 

~..QN..S.f;: 
The department has adopted this recommendation and added 

amending language to (l)VIII(d). 

AUTH: 33-1-313, MCA IMP: 33-17-207 throuqh 33-17-209, MCA 

~~lU!§. .. ..LR1!1~-Y~REI"tENTS. _FOIL .. CO!JRSE ... C.011PLETIQ~ 
C~RIJUCt.'I'E_S_ 

(1) A certificate of prelicensing course completion may 
be issued to the applicant only if the applicant and instructor 
or program director p_r;, sponsori.JJ9 .. orqall_i_z_a_t_ion cPrtify to the 
commissioner of insurance that: 
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(a) the applicant has satisfactorily completed the 
minimum required course studies totalling not less than 40 
hours; and 

(b) the applicant has been present in a structured 
setting with an approved instructor; Qlld{or 

(c) the applicant has successfully completed an 
individual study program or correspondence course for those 
areas of study not completed in a classroom or structured 
setting. 

(2) Credit shall be given for partial completion of the 
40 hours of prelicensing education only upon completion of a 
course scheduled for less than 40 hours. Such course must 
comply with the composite requirements of an approved 40 hour 
course. 

(3) The commissioner of insurance may refuse to accept a 
certificate of course completion: 

(a) unless on the form provided by the commissioner of 
insurance the approved instructor or approved program director 
and the applicant certify under penalties of perjury that the 
applicant has received the minimum required hours of 
instruction at the location and times indicated on the 
application; or 

(b) if, after notice and opportunity for hearing, the 
commissioner of insurance finds that any applicant has 
completed fewer than the minimum number of hours of instruction 
or that the instruction was received at a location or at a time 
other than that reported to the commissioner of insurance. 

(4) Each instructor or program director of an approved 
prelicensing education program shall maintain a complete record 
of each person attending or enrolled in the course. The record 
must: 

(a) indicate each person's attendance Qr particilJ~ii~o_n; 
(b) indicate his/her final grade in the course if 

individual study program or correspondence course; 
(c) be available for review by the commissioner of 

insurance. 
(5) Each instructor or program director for prelicensing 

education programs shall submit a certificate to the applicant 
at the completion of every course which lists the program 
director and/or instructor and/or sponsoring orrutnlZ_i!_tiQJl of 
the course, the location (schQol. i~m1.l.tc~.ili'f_d_L~.f; _ _9_n_p 
city/state) and times (date a~~~ the course was offered 
if conducted in a classroom or structured setting, the line or 
lines of insurance included in the course~~-nJ.trnbe.L_Qf 
approved credit hQurs. and the grade obtained by the student in 
the course if conducted as an individual study program or 
cor respondence course. This certificate must be provided 
within 10 days of course completion Q_L__J"e~e_i.Rt _ _Q.f__CQJilQ.kt.ed 
i.!ld..iYidV_<!l study prQgram Qr cQuespQnQ.en~\LCli_e ____ by __ t:;_h_~ 
p_r..QQ.r.al!Llii rectQr OLU!OJlliQrlng__.Q.rJI.M!j.liJLti_Q_Il. 

(6) An applicant for a license mu~t submit the original 
certificate of completion at time of lic~r1~e examination. 

C..QM!IIENT: 
A recommendation was received to amend (1} so as to 
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include "sponsoring organization" among those that may certify 
to the commissioner of insurance completion of the requirements 
included in this subsection. The individuals submitting this 
comment indicated that their recommendation that this section 
be as general as possible to allow the commissioner of 
insurance flexibility in reviewing current and future 
educational programs. 

RESPONSE: 
The department has adopted these recommendations. 

COMMENT: 
Comment was received recommending that since the rule 

references certain forms, these forms should be placed into the 
rule, or the rule should at least describe their contents. 

B.E£P~~: 
The department has adopted this recommendation as well as 

other minor amendments to this rule that were suggested by the 
same individuals. 

COMMENT: 
Comment was received recommending that since the rule 

references certain forms, these forms should be placed into the 
rule, or the rule should at least describe their contents. 

HESrQNSi:: 
It is the position of the department that the language of 

House Bi 11 536 which allows the commissioner of insurance to 
authorize a certificate 6f completion form for the instructor 
to sign when a license applicant completes the 40th hour of 
instruction reasonably permits the commissioner of insurance to 
authorize other documentation necessary to implement the 
prelicensing education program. 

C.O.Mlli:NT: 
Comment was received recommending amendments 

allow the provider giving the 40 hours course 
administer the license examination. 

I!_ES_PQNS~: 

The proposed rules do not preempt this. 

CQ~H.I: 

that would 
to also 

An amendment was suggested to clarify if courses can be a 
combination of structured setting and partially a 
correspondence course, and if so. that a percentage between the 
two courses be considered. 

~S.fQN.S.E : 
This suggestion is addressed within the amendment made to 

(l){b), which clearly indicates"that a combinntion of the two 
types of courses would be acceptable. The department chooses 
not to set a percentage figure. 

c.Q~~:;_r'fr: 
An individual suggested that the rules be .,mended to 

clarify what the requirement is as to times ancl hcation of 
courses given, such as city or street. date 'Jnly ,,, hours. 
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RESPONSF;: 
The department has adopted these recommendations. 

AUTH: 33-1-313, MCA IMP: 33-17-207 through 33-17-209, MCA 
h_6._, 2.9.!1.:L1FJ.!L.LVI I l SUBMlS.iilQN.s...l!t!!L~~R'l"li_H:l.\TES 

(1) All requests for approval of courses, instructors, ar!Ql 
i).!!~d program directors ~ sponsodng___Q_[gji!Ji.z.<~J;J_Q_!l§ shall 
be submitted on forms approved by the commissioner of insurance. 

ill.. . Requests for apQ.rQ.l!~CQ\ilJi.eli_r®~L.he . ...sJ.I_bl!Li..U.e.Q __ to 
t.!le__d_~rtment 110 less than__6_Q_Qu1LP.Li.P_r_t.Q __ th~_ant;i._c_i_pg_!;_ed 
)>_!;_illing__Q.Qte of the CQ.~ 

ibl Requests for approval of instru.c.t.~mJ!I 
c.li rectors and sponsor iillL..Q.I.o..an.ll at ions my tl___b_e__Jil!.Qm Uli!_d__ to __ t; be 
d~rtment no less than 30 days prior to____t_n_e_ _ _!'i:u;.LJ:l9y __ tb.<~LJ;.he 
individual would ~t_iye_in that rolft_,_ 
(2) Certificates of course completion shall be upon a form 
approved by the commissioner of insurance. 

CQMMEN't: 
One individual commented that he believes the Montana 

Legislature meant for the advisory council to have an ongoing 
role in the evaluation of the qualification of programs and 
personnel. He further requested that the commissioner of 
insurance adopt rules specifying the process for submission and 
review of all requests for approval of programs and personnel, 
including the role of the advisory counci 1. He therefore 
recommended amending the rule by adding the language "after 
review by and consultation with the advisory council" following 
the existing proposed language "on forms approved by the 
commissioner of insurance". 

RESI'QN.SJ;;: 
It is the position of the department that the language of 

section 33-17-209(2), MCA, clearly requires the commissioner of 
insurance to consult with the advisory council in formulating 
rules and standards for the approval of prelicensing program 
education courses, but does not mandate continued involvement 
of the advisory council beyond that point. 

CQ.f1MEN'):': 
Comment was received that the forms which are referenced 

in the rule should be published in rules or their contents 
described in the rules. 

M.SI'QNSE : 
It is the position of the department that the language of 

House Bill 536 which allows the commissioner of insurance to 
authorize a certificate of completion form for the instructor 
to sign when a license applicant completes the 40th hour of 
instruction reasonably permits the commissioner of insurance to 
authorize other documentation necessary to implement the 
prelicensing education program. 

!:QMMENT: 
Comment was received suggesting the rule be amended to 

reflect "approved" program director, and also that "and 
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sponsoring organizations" be included within the requests for 
approval referred to in (1). 

B.E.S:fON.S.E: 
The department has adopted these recommendations. 

!:QMM);;fn' : 
some 
days 

The 
be 

Comment was received that in 
of insurance has a set number of 
to accept or reject the program. 
comment recommended that the rule 
submission dates. 

states the commissioner 
60 days from submission 
individual making the 
modified to clarify 

~NS.E: The department has adopted this recommendation 
and amended the rule to indicate that course offerings must be 
submitted at least 60 days prior to their anticipated start 
date and that proposed instructors, program directors and 
sponsoring organizations must be submitted at least 30 days in 
advance. 

AUTH: 33-1-313, MCA IMP: 33-17-207 through 33-17-209, MCA 

_ _.,€~~- ." ~LL ... ~!::_ .. 
Andrea "An~y· Bennett 
State Auditor and 
Commissioner of Insurance 

Certified to the Secretary of State this 5th day 8f March. 1990. 
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BEFORE THE BOARD OF MILK CONTROL 
OF THE STATE OF MONTANA 

In the matter of proposed 
amendment of Rule 8.86.505 
as it relatee to quota rules 
for producers eupplying 
Meadow Gold Dairies, Inc. 

NOTICE OF AMENDMENT OF RULE 
8.86.505 

QUOTA RULES 

DOCKET t96-89 

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT 
(SECTION 81-23-101, MeA. AND FOI.LOWINGl, AND ALI, INTERESTED 
PERSONS: 

1, On Thursday, December 21, 1989, the Montana board of 
milk control published notice of a proposed amendment of rule 
8.86.50ltlltgl relating to r<>adjustment and mi,;<·pJJan<'Oll" quoL1 
rules. Notic<" W<IS pub] rshed at pagP 2099 ..,f th'· 198q M<>nt.~n.-, 

Administrdtive Rf>g.istt'"'r, is~Uf" No. 24, a~ Mi\R Not tr·t• N{.l, 
8-86-34. 

2. The hearing was hP!d on January 30, )qqo, .11 9:30 il.m. 
in the SRS auditorium, 111 N. Sanders AvenuP, Helena, Montan.L 
One person appeared at the hearing to offer tPst1mony and 
comment on the proposed rule amendment. Thdt person >~pukP in 
favor of the proposed rule amendment. 

3. ~[ter thoroughly ~onsider1ng all of the te,;timony 
n•ceived, the board is .1dopting the amendment "s propo'-wd. 

4. The authority for the board to amend thP nrlt• i~ rn 
sert1on 81-21-302, MCA, and 1mplements sertron Al-21-102, MCA. 

MONTANA BOARD l)F MILK CONTIHJI. 
MILTON .J. OLSt·N, Ch,llrrn.•n 

Ry: __!~-}~_') p~-- --
(--Char'f:.;;-~-~~~.il{u,,ke, ActirHJ tJtr•·•·t,r· 

Department of CommerC"r-

Certrfied to the Secretary of State March~. !4qo, 
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STATE OF MONTANA 
DEPARTMENT Of CUMMERCF 

ROAHO Of 1\I"LSTMFNTS 

In thP m.lt t_,._-.r of th~> amendrr1Pnf 

c,f t·uJes pPrtliininq to the 
Mont~na C~ptt~l Conp~ny Act and 
tn\·estmf-'nt s by t !J,_. 'lnntana f\nc~Pl 
11( Tn\"P<.;f rwttt IIi; 

NOT! Cl (Jf ,\'IE:>Jil'IF \ r 
Of HILlS H.97.!HI!, II, 
'l7.fllll, H.97.807, R.<J7, 
I -III-I .\\11 H. '.J7. l 'iil2 

T(J: .·\II Intf·rr•·;lo;od Pet'S<"•ns: 
1. f)n ~nver.lhl'r 22. 198C), lht· nndrd of lll\"l·str.lpnt t.; 

pubj l~hPd rt O•lt lf"P P( prOpOSt?d rll'lt•ndrH-~nt 1•f f flf' rtbO\"t-•-l..;,t df t•d 
rules ~t. P-"q" lAfll, 19119 Mont.1n~ ,\drllnl"tr.tll\"<' Reg1st••r, 
Issue Number 22. 

2. Tl1e Bo,1rd has amPnded ·\H'I R.'l7.807, fl,'l7.1404 and 
9.R7,l~llc P~.u·tJ.- '"' prnposP<"l, hut h.ts ·tr·>··ndr·d 11,'17.11112 .>nd 
fl.'l7.811l l<ttl> lht> fnll<•Wlnq <'i>dllW'S; 

(JII.~) thn1ll<lh f,) \,IfJ rPf'Vllfl 

f hP !=..:if;l€" ,H; propl.lSt"d • 
lql "·•ffllt.lt•·"._QJ._:'C!ffliJ.JI•_·dgroup" t:<•.•ns: 
I~) .•l[l.,Y_e:;~rt•o:raliq__rr_t_t~ctt d1~·,.·":-~_1~- oi 1!1dire-_c_t l_!·_g~~s! 

r:~)U.!.!'<:~ ~ ~ t. -~~I" --~0! t~ S ~I h•;;, _f!OW~_[_ t ~, \~< •t P, -~!~~- _ S! t H_: ~ '? [ ~:~~-'.!.!' __ Q_t __ hP r· 
~l~~~_if.!_~d .S~)r.r~~~-clt i~'~t--L~~--~~fined in s~ct i{ln I 503 9( th~ 
Inte-rnal HP-\'Pillll'~ s,-r._-,,-p ("pdp -lT1d I hP rr·l.t 1 ' -~ !'•••;tll.,t l•"•TJ'I::l ; ~~;;~(.;..,~; ----- -

...... i_Jjl~-- ,lny_r:•.•ri~~~r~l_t!£D __ ~-_b~! !~ d'!:'~:~tl_y ••r- Indlr•,.·tl\ 
0~J]~dL.-~--~!~lt l"«.:)Lt~·cL,, ~t_:-_)]~l_q __ ~_":"'!!_h __ t_t_lf>_l'~"·~r tr• \ nt e i,y -ln\-­
~! .. b:"~.!:-~Pp~·l(t~d ~~~)rP!H:-~~tr!..~-~-l~ cJ,..fin·~d ~)~ Sr->t''fJnn t"Sfi~ -;;f 
the Intt•rn.=d HP\'PI\!IP SPr\'!Yf.'" c .. d·· ,-ffld ttn~ r··I.Tf·r·d ff->•_J\IL11 lr·n<-; 
i t;~ r~;)n; ~uti 

{~;I! dnl' ~<,~pnr-~.!.i2.rr __ th.,t i.s_d!__!'~·'tl~- ~~r _!f!dl_r,..r·t ly 
~~_!'l_g~r __ ~Otl~Jt 1 fl_ r_:0n! ~o~ ... ~·t.!!!_~~~-~h ~{ll?t"l fJ_~~) ('11rpnrat ~~)Y~_t_-~b __ t_~Uijh 
~~~n.~~~tu_p, ''(_)~~n.Jl t (1[~ ~qJr~~ng I hP [H)~~ .. r .. t<_J \'()f. I' rl~ dt-~fillf-'d 
1n SC"<:tlr.'n l)b3 of the lntern,-ll f{, .• ,-,.nue c;,.l'\'1<"• l'cldP o~nrl thf· 
.. ,;L~t;.J. r~'J'' i~j iqns t ~~;~;;<On. . 

I d I through (2) same as prq::osed, but will be renurrbP.red 
l\uth~ s~c·. qo-A-lo~., ~11'-\; l'·tr, SPI'. '111-H-·10!, '111-H-InJ, 

110-8-201, ')1!-H-:!(12 1 ~1''-" 

~~~t"~,E~T: lln,.) c:nr~1r1,_.nt W.l~ Rubrr1Jft1·d by tht~ HJq Sk\ 
Upportunlttes l.111Jtcrl: PartnPr~h'I' r..;nqq,:.)~ttfttl th-1t thr·· 
ciPf1nit10n c.)f "n,ffili.-:tt.e'' bP f'dfl~l .... tf"flt WJfil fl)l• lllllltlf> ld\ 

lnw inRtP.trl of thf> ~f>curitiPs 1-'lh. 
n~spn~~F: I\ft;:.r thc,r("Juqh COtl<..;]df'Jdt l00 ~lll·i I •ln~•trlt.Jt lnn \\o']l h 
jl~~rJ._c(Hln~f'l, ~1tke ~Jul~onPy, th,.• H••t1!'d ~-··trc·nts <lnd. 'h.!ll'l~'S 
t•.-tVf" hr·t·n f!drl~ dt·r·c,rdlnqly lfl c.rd~r •,l h,• r ''''""''"'t'·'IJf htth 1111' 
i nc-,_,rlf .. t:-tx 1.ih. 

"f!.• 97 • .flO! M'PLIC.I\T!U-:; PR<H'rfll I'E Til f1f<'ll'lf ·\ "CFPT! Fl f[)" 
'1<_J~_'J.:_.\:-_.~ <.'.~l'IT.-\L 1.'"'11'.-\\Y II l I.JI IIII·>II•Jh II• I hill 1'>"'11·1111 Iii·· 
<.:;,lf'IP ,") q r I r·npiH;t--•(i. 

!2) !lll•"lll{l! (/1) ...._.tiJ r,:'"PV~I~~ 1)1,. o;;;.~rlf•. 

5-3!15/90 tlontanu Administrative Hegister 



-504-

191 Certification automatically PXfJirPS if thP company 
fails to become qualifted pursuant to ARM ll.'l7.8114, "1th1n 
eightePn months of the dCJte it was cFrtifH•u ('.?r._appl J<_·at inn<.; 
rPcPIVt>d after the effective date of this .• m,ndn<'nl ." 

Ant hi- 5;:;-:; §(i-it- j o '\; i.wt\; i~1P~ o;,:,.. <)tJ ~it- !112, ·w \ 

<'OMMEi\T: Une cnmment WdS suhmtttt_~d suqqr:-st 1 n~1 t l1nt t lu• Pr· 11rl 

m-~kE" clt,.ar that an effPcttVf> dat.e of ti"'~ f·\tPT!SJ()lJ rtf t lflll· 

for<"~ ,,,_.rt_ifl~rl c:ap1trtl c~on1pany t.0 raJgp t'·rp11r1'd t'df'll.i.l 
InvestnPnts applies lu future appl1cants. 
RFSPONSE: Aft.c-r thnrnuoh considf'rat ll)n' t hP [\r),)t-r! I "1"1('\JJ \.; .~ 1 rd 
t}~€-df)r•IIcabJf' rule hd5.bePn .-lJnPnded dC(,nrdtnqly. 

AOARU Of !NVEST~~~TR 
WARRFN \'C\(i<ill \\, r'H\ I R'l\\ 

py,. _ ClJ-:-'?t-P_!L ------ _ r Charles A. Drooke, Acting Director 
Deoartment of r:ommercR 

1'1'11'. 
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BEFORE THE SUPERINTENDENT OF PUBLIC !!!STRUCTION 
OF THE STATE Of MONTANA 

In the matter of the adoption 
of new rules relating to 
state equalization 

NOTICE OF ADOPTION OF 10.20.101 
through 10.20.103; and 10.30.301; 
AMENDMENT AND TRANSFER of 10.13.101, 
10.13.102 A~ 10.13.201; AND REPEAL OF 
10.13.103 

To: All Interested Persons. 
1. on January 25, 1990, the Office of Public Instruct1on 

published notice of proposed adoption of the rules above at page 
184 of the 1990 Montana Administrative Register, Issue Number 2. 

2. A public hearing was held on February 15, 1990. The 
hearing was tape recorded and the tape is included in the file 
on this matter. The written and oral comments received are 
discussed below 1n reference to each rule where amendments were 
suggested. 

3. Based upon the comments received. the rules are being 
adopted as prcposed with those changes given below. 

10.13.101 (10.30.101} APPLICATION INFORMATION rereived no 
comments and is adopted as proposed. 

(AUTH: 20-3-106(18) MCA; IMP: 20-9-302 MCA) 

il......l..J...J...Q2 ( 10.30, 102! APPROVAL CRITERIA nocE-ived no 
comments and lS adopted as proposed. 

( AUTH: 20-3-106 MCA; IMP: 20-Q-302 MC.h.) 

10.13.103 VARIANC~S rece1ved no comments and 1s repealed 
as proposed. 

(AUTH: 20-3-106 HCA; IMP: 20-9-302 MCA) 

10.13.201 110.30.2011 APPROVAL CRITERIA--MIDDLE SCHOOL 
received no commer.ts and is adopted as proposed. 

(AUTH; 20-3-106 HCA; IMP: 20-6-507 MU'-.) 

RULE I ( 10,30. 30 ll APPROVAL CRITERIA--JUNIOR HIGH SCHOOL 
received no comments and is adopted as proposed. 

(AUTH: 20-3-106 MCA; IMP: 20-6-504, 20-6-505 HCAl 
RULE II (10.20.101) DEFINITIONS For purposes of calcu­

lating ANB, the following definitions slall apply: 
( 1) "attendance" means a student must have been present 

for at lsast a minimum amount of pupil-instruction (PI) time ill 
the school fiscal year before the st•.ldent may be counted for ANB 
purposes. 

( 2) "absent" means those pupil-instn!ction days the 
student is enrolled and not in attendance. ~ay~-~Ae-etttaeftt-ie 
11et-~-@ftt- "()ft -pttp i-lc-!"lt~Ptte~ i:eft- El.S'Y@~-- -.llr-!! e ttele11 ~--!!It~- -~k-£1-E 
~ee~-~~-ePi:teri:a-~-atteftaa~ee-~-~~e-~~~--ee!l-~ 
ee!la~ae~ea-ae-a~se!lt7 
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(3) is adopted as proposed. 
( 4) "enrolled student" means a student iJL in attendi;!nC•L 

or is absent because of illness. bereavements. or other l'ei!sQ.l!Jl. 
prescribed bv the policies of the trustees. In no event shall 
i! school district calculate BNB for a st~_JfiLo~~eeo 
in attendance during a semester. whe-h~e-beeH-~A-a~~eHee"ee~ 

(5) is adopted as proposed. 
(6) "homebound '"~~r~e~ieH" students means those student§ 

who are receiving inst~;uctjonal services who were in the 
education program and due to medical reasons, certified by a 
medical doctor, are unable to be present for pupil instructi0n. 

(7), (8), (9), (10), (11), (12) and (13) are adopted as 
proposed. 

(AUTH; 20-9-102, 20-9-369(2), 20-9-346(1) MCA; IMP: 20-'l-
313, 314 MCA) 

COMMENT: Comment was received from Great Falls Public 
Schools, Montana School Board Association and Rep. Simpkins as 
to application and workability of the definitions. Amendments 
have been made to broaden the language and clarify the 
definitions. Comments were also received from Leg1slat1ve 
council as to autl1C't ity. Additional authot·ity has b~en 
provided. 

RULE II! I 10.20.1021 CALCULATION OF AVERAGE NUMB~ 
BELONGING f/WBI is adopted as proposed. 

(AUTH: 20-9-102, 20-9-369(2), 20-9-346(1) MCA; IMP; 2n- 0 -

3 13 , 3 14 MCA) 

COMMENT: At the suggestion of the Legislatlv• council, 
additional authority hls been included. 

RULE IV 110.20.1031 CIRCUMSTANCES UNPER WHICH THE REGULAR 
AVERAGE NUMBER BELONGING HAY BE INCREASED received no comments 
and is adopted as proposed. 

~ ~ Nan~eenan, Superintendent ~£ 
Public Instru~t1o.1 

certified to the Secretary of State on March S, 1990. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTIOtl 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of new rules I through V 
relating to guaranteed tax 
base 

To: All Interested Persons. 

NOTICE OF ADOPTION 
OF RULES 10.21.101-
105 

1. On January 11, 1990, the Office of Public 
Instruction published notice of proposed adoption of the new 
rules above at page 15 of the 1990 Montana Administrative 
Register, issue number 1. 

2. A public hearing was held on February 8, 1990, and 
was attended by about 10 people. Formal comments were 
presented by six people and the office then answered 
questions. The hearing was tape recorded and the tape is 
included in the file on this matter together with the report 
of the hearing officer. Six written comments were received. 
The comments are discussed below in reference to each rule 
where amendments were suggested. 

3. The proposed rules were adopted ::ithout cnmment or 
change. 

4. Rules I through V will be codified in the orcler 
given as rules 10.21.101 through 10.21.105. 

Certified to the Secretary o State on March 5, 1990. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTIOtl 
OF THE STATE OF MONTANA 

NOTICE OF ADOPTION In the matter of the adoption 
of new rules I through IV 
relating to spending and 
reserve limits 

OF RULES 1U.72.ltll-
10.22.10·1 

To: All Interested Persons. 

1. On January 11, 1990, the office of Public 
Instruction published notice of proposed adoption of the new 
rules above at page 21 of the 1990 Montano Administriltive 
Register, issue number 1. 

2. A public hearing was held on F'ebruory 8, 1990, .1nd 
was attended by about 10 people. Formal comm0nts w~r0 

presented by six people and the office then ~nR~er~d 

questions. The hearing was tape recorded ilnd the tape i" 
included in the file on this matter together with the report 
of the hearing officer. Six written comments were received. 
The comments are discussed below in referen•::o to eiH'h rule 
where umendments were suggested. 

3. Based upon the comments received, the rules "'" 
being adopted us proposed with those changes given helo~. 

RULE I ,.J.l..Q.....12_._1_Q_tLJ2fcUNIT_l_QNS n•cei ved no cor11'1cnt" .1r1•l 
is adopted as proposed. 

(!\UTH: 20-9-102, !KA; IMP: 20-9-10,1 ,1nd ?n-9-1l'i, !1r'l1) 

B!J_le II__(__lQ__,{2__._l_O~?L...Q!?ENDINc; __ LI!:lJ'!''~ ( 1), ( l), (4) -,,.J 
(5) are adopted as proposed. 

(2) For purposes ot determining the spending limit: 
(u) For FY91, the fiscal year 1989-'JO •vnor-<11 ft:wl 

budget does not include comprehensive insuronce ~mounts. 
(b) For school districts participating in speci~l 

education cooperatives, "foundation progri.lm amount" and 
~enei"a·±--ftm~~ shall include a portion of the paynents 
received by a special education cooperative in support of 
special education programs. 'Fltese-~ymenlos--shi"t J.l- -lw 
~:Et-4-ef!ed aRWR<J t~e~9--f>a-IC-t-ici-pnt-ing-i" -the 
~a~n the manne1"' J91"'evided----±n---?.-B-9-SD+;·---MGA~ This 
apportionment will be we.ighted based on each parti<::.i!1-".ti.!!9 
district's Beeember~ild ee~f!t in-+l'le-m~en~year-fe~ 
~h data is--twa-H-a-l>±~ stuqgllt__<!.lJX.Q1Jl11ent _0!}\l __ SflfC!" 1 
gducation child count. By May 1 of each yeor, OPI '"ill notify 
each school district participating in " cooperative of its 
apportioned payments for use in setting its spending limits 
for the ensuing school fiscal year. 

(c) Public Law 81-874 fund <1r0 not included in 
calculating the spending limit. 

(1\UTH: 20-9-102, MCA; IMP: 20-9-JIS, r.!CI\) 

COMMENT: The Office received conl'lcnt thr_' 
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apportionment of special education co-op payments appears to 
be used to determine either spending limit. An additional 
concern was that the apportionment of payments was being done 
using two conflicting methods. 

RESPONSE: The Office considered the comments and revised 
the rule to apply special education co-op payment 
apportionment to the 135 percent of foundation program amount 
only. The conflicting methods of apportionment of the co-op 
payments was changed to eliminate the conflict. 

Rule III !10.22.103) RESERVE LIMITS received no comments 
and is adopted as proposed. 

(AUTH: 20-9-102, MCA; IMP: 20-9-104 and 20-9-105, MCA) 

Rule IV !10.22 .104) CASH REAPPROPRIATED received no 
comments and is adopted as proposed. 

(AUTH: 20-9-102, MCA; IMP: 20-9-315 and 70-9-141, MCA) 

4. Rules I through IV will be codific,d in the orde•­
given as rules 10.22.101 through 10.22.104. 

Instruct ion 

Certified to the Secretary of State on M~rch ~. 1990. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the adoption 
rules I through VII 
relating to permissive 
amount, voted amount, and 
school levies 

To: All Interested Persons. 

IN THE MATTER OF THE 
ADOPTION OF RULES 
10.23.101-10.23.107 

1. On January 11, 1990, the Office of Public 
Instruction published notice of proposed adoption of the new 
rules above at page 29 of the 1990 Montana Administrative 
Register, issue number 1. 

2. A public hearing was held on February 8, 1990, and 
was attended by about 10 people. Formal comments were 
presented by six people and the office then answered 
questions. The hearing was tape recorded and the tape is 
included in the file on this matter together with the report 
of the hearing officer. Six written comments were received. 
The comments are discussed below in reference to each rule 
where amendments were suggested. 

3. Based upon the comments received, the rules are 
being adopted as proposed with those changes given below. 

Rule I (10.23.101) DEfiNITIONS (1) through (5) are 
adopted as proposed. 

( 6) "Foundation program" includes amounts in support of 
general education programs as provided in the schedules in 20-
9-316 through 20-9-320, MCA, and payments in support of 
special education programs under 20-9-321, MCA. For school 
districts participating in special education cooperatives, 
"foundation program" includes a portion of the payments 
received by special education cooperatives in support of 
special education programs. qzhese payt~~eflt:s shall be 
appert:ieAed amef!~ the seheel districts partieipatin~ ifl t:ft€ 
eeeperati't'e ifl the lftt'll'tfler pre,.ided il'l 29 9 591, MCA. This 
apportionment will be based en eaeh distriet•s Beeember child 
ee~f!t: if! the lfta!!lt reeent )i eel!' ter which dat:a is available. 
weighted based on each participating district's student 
enrollment and special education child count. By May 1 of 
each year, OPI will notify each school district participating 
in a cooperative of its apportioned payments for use in 
calculating its permissive amount for the ensuring school 
year. 

(AUTH: 20-9-102; IMP: 20-9-145 and 20-9-353, MCA) 

COMMENT: See comment to RULE!! (10.23.102). 

Rule II (10.23.102) PERMISSIVE AMOUNT AND PERMISSIVE LEVY 
(1) and (2) are adopted as proposed. 

( 3) To determine the permissive net levy requirement 
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needed to help fund the permissive amount, the county 
superintendent shall subtract the other revenue available to 
the district for other than foundation program support, eHeept 
as ~revises in (5). The remaining amount is the permissive 
net levy requirement. 

(4) To determine the permissive mills needed, the 
permissive net levy requirement is divided by: 

(a) for districts eligible for GTB aid, the presttet ef 
the etete~ise mill ~eltte ~er MIB, 88 defines in Chapter 45, 
Rttle I(1)(e) er (1) (a), mttlti~lies by the sietriet's ANB, as 
defines in cha~ter 45, Rttle I (2) (e). the sum of: 

Cil the district's taxable valuation as defined in 
10.21.101121 /cl divided bv 1000 plus 

liil the difference between the statewide mill value per 
ANB as defined in 10.21.101(1) lcl or ldl and the district mill 
value per ANB as defined in 10.21.101<21 lfl or Cgl multiplied 
by the district's ANB as defined in 10.21.101121 lcl. 
Formula: 
{net levy requirement; [stete\jise mill valtte/MIB X sistriet 
MIB}-~erllliesh·e 111ills <district taxable value/1000)) + 
!!statewide mill value per AHB- district mill value per ANBl 
X ANB]l. 

(b) for districts that are not eligible for GTB aid, 
the district's taxable valuation, as defined in Chapter 45, 
Rule 1(2) (c). Formula: 
net levy requirement/district taxable value~permissive mills 

(5) Beeattse the fellewin~ ether reo'entte has been tal<en 
inte aeeettnt in the GTB e8le>tlatien as prewises in Chapter 
45, rttle II, it 1118)' nee be sttbtraetes trem the J'ermissi"M! 
ame>tnt in determinin~ the ~ermissive net le•} re~>tirement f~ 
these distriets eli~ible fer GTB subsisyt 

(a) li~l'lt ·.-ehiele anl!llllet-efe)ele tees (61 3 504~ 
3 351, MCA)I 

(b) reere8tienalvehiele fees, inelttdin<J meterhemes (61 
3 522, MCA), ~ra~el ~railers (61 3 523, MCA), eaml'ers (61 3 
523, MCA), eff re8El wehieles (23 2 803, UCA), sne'W!IIebiles (23 
2 615, MCA), beats (23 2 527, fiCA), ana airplanes (67 3 295). 

(e) iftsivid>t8l and distriet tttitieA ana tees reeeiwed 
by the distriet, ift aeeersanee with 20 5 307 and 20 5 311, 
MeAt-

(d) J'ereen8l property taH reimb>trsement, in aeeordanee 
with 15 1 111, f!OAr 

(e) leeal ~evernmeAt se'<'er8nee tal< (15 36 101, HCA); 

(f) eeal ~ress J'Peeeess taH (15 23 791, MCA). 
f&T 121 Except as provided in ~ iQl, all districts, 

including those eligible for GTB aid and those not eligible 
for GTB aid, must use total "other revenue" as defined in 
ChaJ!!!teP 47, Rule I(S) 10.23.101(5) to fund the permissive 
amount. 
~ i£1 Districts that receive Public Law 81-874 funds 

are not required to use these funds to finance the permissive 
amount. Trustees of the district may determine how these 
funds are spent, in accordance with federal law. 
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f8+ lll Permissive mills are imposed by resolution of 
the trustees and may not be submitted to the electorate for 
approval. Trustees must send a copy of the resolution imposing 
the permissive amount to the county superintendent with the 
preliminary budget. filed in accordance with 20-9-113, M~A, 
The trustees' resolution imposing the permissive amount must 
state: 

(a) the reasons and purposes for exceeding the 
foundation program amount; and 

(b) the amount of the net levy requirement for 
permissive mills. ~rustees must sene a ee~y ef the reselutien 
impcsiH' the ~ermissi•e ameuHt te the ecunt~ superiHtenaeAt 
with the ~relimiAary bua~et, filed iA aeeeraaAee with 29 9 
113, MCin 

f9+ ~ When reporting the net general fund levy 
requirements to the county commissioners in accordance with 
20-9-141, MCA, each county superintendent must report the 
following information for each district eligible for GTB aid: 

(a) the final district mill value/ANB and the statewide 
mill valuefANB for the current fiscal year, as provided by 
OPI in accordance with Cha~ter 45, Rule III(Sj 10.21.2Q1121; 
and 

(b) the calculation used to determine the mills needed 
to fund the net levy requirement for the permissive amount. 

(AUTH: 20-9-102, MCA; IMP: 20-9-145 and 20-9-141, MCA) 

COMMENT: The Office received comment that the original 
formula did not provide adequate revenue to fund the 
permissive amount. 

RESPONSE: The Office considered the comments and revised 
the formula to be more consistent with statute. 

Rule III {10.23.103) VOTED AMOUNT AND VOTED LEVY received 
no comments and is adopted as proposed. 

(AUTH: 20-9-102, MCA; IMP: 20-9-353, MCA) 

Rule IY {10.23.104) RETIREMENT LEVIES received no 
comments and is adopted as proposed. 

(AUTH: 20-9-102 and 20-9-369, 
20-9-368, MCA) 

MCA; IMP: 20-9-501 and 

Rule V !10.23.105) EXEMPTION FROM I-105 received no 
comments and is adopted as proposed. 

(AUTH: 20-9-102, MCAi IMP: 15-10-412, MCA) 

Rule V! (10,23.1061 STATE EQUALIZATION LEVY received no 
comments and is adopted as proposed. 

(AUTH: 20-9-102, MCAi IMP: 20-9-360, MCA) 

Rule VII (10.23.107) BASIC EQUALIZATION LEVY SHORTFAL~ 

received no comments and is adopted as proposed. 
(AUTH: 20-9-102, MCA; IMP: 20-9-331 and 20-9-333, MCA) 

4. Rules I through VII will be codified in the order 
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given as rules 10.23.101 through 10.23.107. 

certified to the Secretary of St 
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BEFORE THE FISH AND GAME COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the amendments 
of Rule 12.6.901 pertaining 
to water safety regulations 

TO: All Interested Persons 

NOTICE Of AMENDMENTS 
OF RULE 12.6.901 
CLOSING CF.RTAIJ\1 "'A'l'FRS 

1. On January 11, 1990 the Fish and Game Commission gave 
notice of proposed amendment to Rule 12.6.901 pertaining to water 
safety regulations, on page 35 of the Montana Administrative 
Register, issue number 1. 

2. No public hearing was held nor was one requested. The 
Commission has received no written or oral comments concerning 
these rules. 

3. Based on the foregoing, the Commissionhereby amends the 
rule as proposed. 

Errol T. Galt, Chairman 
Fish and Game Commission 

Certified to the Secretary of State March 5 ' 1 q91). 
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS 
OF THE STATE OF MONTANA 

In the matter of the proposed 
repeal of ARM rule 12.9.210 
Warm Springs Game Preserve 

TO: All interested persons 

~OTICE OF REPEAL OF ARM 
RULE 12.9.210 WARM 
SPRI~GS PRESERVE 

1. On January 11, 1990 the Department of Fish, Wildlife and 
Parks gave notice of proposed repeal to Rule 12.9.210 pertaining 
to the Warm Springs Game Preserve, on page 38 of the 'lantana 
Administrative Register, issue number 1. 

2. The Department repealed Rule 12.9.210 as proposed. 
3. One comment was received from Nick ~. Rotering, Legal 

Counsel for the Department of Institutions. 

COMMENT: Mr. Rotering stated that the preserve status has 
offered a buffer to the State Hospital and suggested that the 
commission give consideration to hunting limits that would insure 
public safety of patients, the staff and their families. 

RBSPONSE: The Department and Commission will work with the 
Department of Institutions to assure that hunting in the former 
preserve area does not pose a safety h.•zard to patients and 
others associated with the Hospital. 

~. Director 
Department of Fish, 
Wildlife and Parks 

Certified to the Secretary of state 'larch 5 • 1 9'10. 
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BEFORE THE PETROLEUM TANK RELEASE 
COMPENSATION BOARD OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of Rules I through XXIV 
for the Petroleum Tank Release 
compensation Program. 

NOTICE OF THE ADOPTION 
OF RULES FOR PETROLEUM 
TANK RELEASE COMPENSATION 
BOARD 

TO: All Interested Persons: 

1. On January 11, 1990, 
pensation Board published a 
proposed adoption of rules for 
pensation program, at pp. 40-53 
tive Register, issue no. 1. 

the Petroleum Tank Release Com­
notice of public hearing on the 
the petroleum tank release com­
of the 1990 Montana Administra-

2. The board has adopted all but three of the rules with 
minor editorial changes but substantially as proposed. The 
numbering of these rules and the three which have been amended 
is as follows: 

Proposed Rule No. ARM No. 
I amended and adopted, as 16.47.101 
11 adopted as proposed, as 16.47.201 
III adopted as proposed, as 16.47.301 
IV adopted as proposed, as 16.47.322 
v adopted as proposed, as 16.47.311 
VI adopted as proposed, as 16.47.302 
VII adopted as proposed, as 16.47.303 
VIII adopted as proposed, as 16.47.323 
IX adopted as proposed, as 16.47.324 
X adopted as proposed, as 16.47-342 
XI adopted as proposed, as 16.47.334 
XII adopted as proposed, as 16.47.335 
XIII adopted as proposed, as 16.47.336 
XIV adopted as proposed, as 16.47.312 
XV adopted as proposed, as 16.47.313 
XVI amended and adopted, as 16.47.321 
XVII amended and adopted, as 16.47.316 
XVIII adopted as proposed, as 16.47-343 
XIX adopted as proposed, as 16.47.331 
XX adopted as proposed, as 16.47.341 
XXI adopted as proposed, as 16.47.344 
XXII adopted as proposed, as 16.47.332 
XXIII adopted as proposed, as 16.47.333 
XXIV adopted as proposed, as 16.47.351 

3. The board has adopted proposed rules I' XVI, and XVI I 
with the following changes: 

RULE I (16.47 .101) ORGANIZATION OF BOARD ( 1) same as pro-
pose 

( 2) same as proposed 
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of 
as proposed 

RULE XVI (16.47.321) ELIGIBLE PERSONS; COMPLIANCE; 
SUBSTANTIAL VIOLATIONS (1) The Act requires the operation 
and management of a tank to have been in compliance with 
applicable state and federal statutes and rules, other than 
for the release which led to the application for reimburse­
ment, at the time of the release and after its detection. 
The board will normally consider compliance with the follow­
ing requirements essential to eligibility: 

(a) installation of a tank system which meets design 
standards (ARM 16.45.103, 16.45.104, 16.45.201, and 
16.45.202); 

(b) a tank system which meets the release detection 
requirements (ARM 16.45.401 eF 16.45.402, 16.45.404, and 
16.45.405) ••-•p~liea8le; 

(c) ~~~ra&i~~--~a~ke--for a tank system which meets the 
spill and overfill requirements ~eF (ARM 16.45.301) and for 
anti-corrosion protection per (ARM 16.45.302); -

(d) reporting of the - release witnTn 24 hours of 
detecting it, taking the initial response and abatement 
measures set-forth-at (ARM 16.45.602); and 

(e) notifying the department of tank installations per 
(ARM-r6.45.901 and 16.45.902). 
Any other regulatory requirement must be met if an inspection 
by the department or any other agency having jurisdiction has 
called the operator's attention to it, but the 
above-described requirements must be met whether or not an 
inspector has called them to an operator's attention. The 
board will consider whether an operator has made a good faith 
effort to comply with the requirements of the department: 
noncompliance which is neither knowing nor negligent may be 
waived in such cases if the effect of such noncompliance does 
not increase eligible costs. 

(2) same as proposed 

RULE XVII (16.47.316) CRITERIA FOR DECISION--COSTS ACTU-
ALLY, NECESSARILY, AND REASONABLY INCURRED (1) same as 
proposed 

(2) "Actually incurred" means, in the case of corrective 
action expenditures, that one entity--the owner, the opera­
tor, o~ the insurer of either, or a contractor hired by an~ 
of them--has made a payment or that a contractor has expende 
time and materials and that only that entity is receiving 
reimbursement from the board. Time and labor contributed by 
the owner or operator or by an unpaid volunteer is not an 
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expenditure actually incurred, but the labor of an employee or 
a contractor reflected by checks and treated by the recipient 
as income is actually incurred. The board will also require 
proof of payment eHeR--as--a--eaAeellee--eReek-er-an-inveiee 
ma5~ea--pa~9--iA--fHll from an owner or operator or an insurer, 
or roof of work com leted from a contractor. 

EXAMPLES and 3 same as propose • 
4. At the public hearing and during the written comment 

period, comments were received from Jeanne Hankerson, Feder­
ated Insurance: K. Bill Clark, Citizen of the State of 
Montana: Debra G. Ehlert, Chief, Region VIII UST Program 
Section: and Doug Rogness, Corrective Action Manager, Montana 
UST Program: Buzz Lund, President, Montana Petroleum Marketers 
Association: Ray Blehm, Montana State Fire Marshal, Board 
Member: Ray Hoffman, Department of Health and Environmental 
Sciences; and John Dove, Western States Insurance Agency, 
Board Member. 

RULE I ORGANIZATION OF BOARD 

Comment: The proposed rule is drafted as if the Board is a 
completely independent entity among the departments of state 
government. However, Governor Stephens issued an Executive 
Order on February 12, 1990, allocating this Board, for 
administrative purposes only, to the Department of Health and 
Environmental Sciences. 

Response: The Board agrees and has amended Rule I as sug-
gested by this comment. 

RULE III GUIDELINES FOR PUBLIC PARTICIPATION 

Comment: Is it necessary for the board to maintain a library 
of publications on corrective action technologies when the 
department also maintains such a library? The department's 
library is always open to the public during normal office 
hours. 

Response: The board may not always be located in the same 
building as the department, and therefore may need to have 
their own library on corrective action technologies. The 
board's staff will document the department's library and, as 
they feel it is needed, expand upon it. 

RULE IV ASSESSMENT OF ENVIRONMENTAL IMPACT 

Comment: It is not clear when the board would "find itself 
making a decision under circumstances where the department's 
environmental assessment is not adequate": what is meant by 
"not adequate"? 

Response: The board contemplates relying on the department 
at the outset to determine if an environmental assessment is 
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needed. Unless a third party or board staff bring other 
factors to the board's attention, the department's determina­
tion will stand. When an assessment is carried out, its 
adequacy is primarily a legal issue based on case law. If 
the department's assessment has overlooked factors which 
could make a board decision legally vulnerable, the board and 
its staff will endeavor to take those factors into account. 

RULE VIII VOLUNTARY REGISTRATION 

Comment: The rule indicates that the owner must state that 
the tank was not releasing a product on or before April 12, 
1989. Does this mean a test is required? 

Response: No, the owner or operator is stating that, to his/ 
her knowledge, the tank was not releasing a product on or 
before April 12, 1989. 

Comment: Is there a charge for voluntary registration? 

Response: No, 
would allow the 
tration. 

there 
board 

is no provision in the statute which 
to charge a fee for voluntary regis-

RULE X REVIEW OF CORRECTION ACTION PLAN; WHEN BOARD APPROVAL 
REQUIRED 

Comment: The title should read "Review of Corrective Action 
Plan; When Board Approval Required." 

Response: The board agrees with this change and it is 
reflected in the final rule. 

Comment: Multiple comments were received on this rule con­
cerning how the board might determine that a department­
approved corrective action plan needed to be modified, who 
would have the ultimate authority in final approval of a 
corrective action plan, who would oversee the modifit>d plnn, 
would the board hire staff to oversee the modified plan if 
the department did not agree with the modification, and would 
the board justify and document for public record the reason 
for the modification. 

Response: The board plans to work closely with the depart­
ment on the approval of a corrective action plan. As stated 
in paragraph 2, the board will be accepting the department's 
plan as long as the department addresses the board's comments 
on the plan. 

If the board modifies a department-approved corrective action 
plan, it only would be after the board heard testimony that 
would establish another cleanup strategy which would provide 
equal or greater improvement to the affected environment at 
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less cost. The department would be involved in the testi­
mony, and if the modification would provide equal or greater 
improvement to the affected environment the department should 
also want to accept the strategy and modify the plan. 

The board may hire staff if the department is unable to pro­
vide staff to the board. At this time the board is relying 
heavily on the department for technical support. 

RULE XI APPLICATION PROCEDURE -- REIMBURSEMENT AFTER EXPENDI­
TURE 

Comment: The responsible party may apply after completion of 
any aspect of the corrective action plan. What is an 
"aspect"? Are there time requirements or work requirements 
which make up an "aspect"? Also, is it necessary that the 
corrective action plan be approved before any reimbursement 
can be made? There are situations where large amounts of 
money can be spent on initial remedial action activities 
which occur quite some time before the corrective action plan 
is approved. The time it takes to approve a corrective 
action plan depends in a large part on the adequacy of the 
state staff rev1ewing those applications for approval. our 
experience in some other states has been that it can take 
several months for a plan to be approved because of the 
backlog in the agency making those decisions. 

Response: An "aspect" is any work which has been done in 
response to a release. The term corrective action as defined 
in the statute is: "investigation, monitoring, cleanup, 
restoration, abatement, removal, and other actions necessary 
to respond to a release." Therefore, if a responsible party 
has reported a release to the department, informed the depart­
ment of work to be completed, and received approval for that 
work, this could constitute an approved corrective action 
plan. The owner or operator could then submit application 
for reimbursement for the work which was approved by the 
Department . 

RULE XII APPLICATION FOR GUARANTEE OF REIMBURSEMENT OF 
FUTURE OR UNAPPROVED EXPENDITURES 

Comment: This rule indicates that the board will guarantee 
payment of claims submitted in certain cases. I do not fully 
understand why such a provision would be necessary as part of 
the program. Additionally, this could create problems in 
situations where the board guarantees that reimbursement will 
be made and then the responsible party ceased cooperating 
with the state regarding the cleanup plan, would expenses 
still be reimbursed under the guarantee7 While this should 
not be a frequent problem, the threat that future expenses 
will not in fact be reimbursed could be useful in keeping 
responsible parties in compliance. 
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Response: The statute allows the board to guarantee reim­
bursement of future or unapproved expenditures. When owners 
or operators are using bank loans to make payments or request­
ing contractors to do work for which they would be paid at a 
future date, they may not be able to have the work done with­
out a guarantee from the board for payment. The statute 
does, however, state that the reimbursement has to be for 
eligible costs. For costs to be eligible, the owner or 
operator has to comply with all state and federal law and 
rules. This indicates that the owner or operator would have 
to cooperate with the state regarding the cleanup plan. The 
guarantee does not mean that the responsible party could 
cease cooperating with the state regarding the cleanup plan. 

RULE XIII REVIEW AND DETERMINATION 

Comment: The first sentence refers to "department review" of 
applications. What exactly is the department required to 
review for the applications? Prior to this statement, the 
rules only mention department review of corrective action 
plans: however, the UST rules and Petroleum Storage Tank 
Cleanup Act indicate that the department is to review applica­
tions for eligible costs and whether the expenses were actual­
ly, necessarily, and reasonably incurred. 

Response: The applications for reimbursement include state­
ments on what corrective action work has been done. The 
department would review the applications to make sure that 
the work st_ated was actually done and if the work was neces­
sary. This prevents the applicant from asking for payment of 
work which the department did not authorize. 

RULE XIV "FUEL STORED FOR NONCOMMERCIAL PURPOSES IN FARM OR 
RESIDENTIAL" 

Comment: This rule defines fuel stored for noncommercial 
purposes. There seems to be a gap between Parts 1 and 2 of 
this definition which leaves out some tanks. Where do tanks 
at non-farm locations which are not used for resale of prod­
uct fall in the scheme of things? This would be like a 
lumberyard with a fuel tank for its own vehicles. 

Response: The reason for defining noncommercial is for the 
purposes of tanks located on farms or at residences. This 
definition should not be used except for the purposes of 
clarifying noncommercial use at farms or residences, as 
stated in the statute. Tanks at non-farm locations which are 
not used for resale of a product are covered by the fund. 

RULE XVI ELIGIBLE PERSONS: COMPLIANCE: SUBSTANTIAL VIOLA-
TIONS 
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Comment: A change to sentence 3, paragraph (1), reading: 
"Any other regulatory requirement must be met if an inspec­
tion by the department or other agency having jurisdiction 
has called the operator's attention to it, , , .. " would 
reflect the re~ponsibility of an owner or operator to comply 
with orders from entities such as local fire departments. 

Response: The board agrees with this change and the final 
rule reflects it. 

RULE XVII CRITERIA FOR DECISION--COSTS ACTUALLY, NECESSAR-
ILY, AND REASONABLY INCURRED 

Comment: The definition of costs "actually incurred" in the 
proposed rule seemed to imply that the fund was a reimburse­
.ment fund. A reimbursement-only fund does not qualify under 
the federal regulations because it does not assure that a 
cleanup will go forward regardless of the responsible party's 
ability to initially pay for it. However, if the rule is 
amended to indicate that the responsible party may appoint 
the contractor doing cleanup work as the representative 
designated to receive payment, so that the contractor in 
essence invoices and receives payment from the board, the 
fund would meet the requirements of EPA's regulations. 

Response: The board agrees with this comment and the final 
rule has been changed to reflect it. 

Comment: How will the board determine who is a "qualified 
bidder"? Are there going to be established criteria to deter­
mine the "qualified" designation? Does the board intend to 
certify contractors? 

Some projects require several phases of work, such as prepara­
tion of a remedial investigation work plan and implementation 
of each of the work plans. Is a competitive bid required at 
each of these "phases" of work? 

Often during initial response and abatement activities it is 
difficult to predict the scope-of-work necessary to respond 
to a leak problem. Therefore, it will be difficult for an 
owner or operator to determine how to solicit competitive 
bids. Hourly rates for consultants vary considerably and are 
dependent on the level of expertise necessary to complete a 
task. Is the board going to standardize hourly rates for 
consulting firms and for specific tasks? 

The rules should state that the board will indemnify an owner 
or operator for long term liability with a petroleum release 
site. 

Response: The board will use the department's recommendation 
on qualified bidders. Instead of determining if a bidder is 
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board may determine, due to 
the bidder is not qualified. 
board to certify contractors 
not anticipate doing this. 

the bidder's past 
The statute does 

and the board, at 

The owner or operator needs to look at costs when picking out 
contractors, and the board wants the owner or operator to 
look at costs and choose the contractor which will serve 
him/her the best. The board is not intending to limit an 
owner or operator from retaining the consultant of their 
choice, but the board does want to be advised of why one 
consultant is picked over another. The board is concerned 
that the owner or operator receives the best work available 
for the money spent. 

The board may in the future standardize costs for typical 
tasks. Presently the board is planning to evaluate the costs 
submitted on a case-by-case basis. 

If a site has been cleaned up to the satisfaction of the 
department and the board, and in the future another problem 
arises from the same release, if the original release was 
covered the new problem would also be covered. This is 
similar to the procedures which insurance companies use to 
determine whether a problem is covered. 

RULE XVIII CORRECTIVE ACTION EXPENDITURES: DOCUMENTATION 

Comment• It was suggested that the second sentence reflect 
that the department should be involved in the review and 
approval of any corrective action work completed at a site by 
a third party. 

Responae: The board would not pay a third party unless the 
corrective action plan, which the third party was working 
under, was approved by the department. The only time a third 
party could do work and then notify the department would be 
in an emergency situation. 

ROLE XXI THIRD-PARTY DAMAGES: DOCUMENTATIO~ 

Comment• Is a property appraiser or claims adjuster capable 
of determining property damage and devaluation caused by 
groundwater or soil contamination? The site assessment and 
corrective action reports available for the site should play 
a key role in determining third party damages. The board 
should also anticipate that a third party may disagree with 
the finding of the board and department and retain a separate 
consultant to conduct its own site assessment to determine 
damages for settlement purposes. 

Response: 
the value 

5-3/15/90 

A property appraiser or claims adjuster determines 
of a property to begin with, and therefore the 
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board would rely on a determination from these professionals 
to determine property damage. 

If a third party does not agree with the initial determina­
tion of the board as to the settlement, it is their right to 
have a formal hearing, cross-e~amine the witnesses whose 
testimony would support the board's initial determination, 
and present their own expert witnesses. Should that hearing 
fail to persuade the board to increase the damages awarded, 
the third party can appeal the board's decision to district 
court. 

RULE XXII INSURANCE COVERAGE: DISCLOSURE: COORDINATION OF 
BENEFITS 

Comment: Change the first sentence in Rationale to coincide 
with the intent of the rule as follows: MaR¥-90perators 
wiii may carry ~~ea!eee-iiebiiity insurance which may cover 
some of the same risks the Act covers. 

Response: The board agrees with this change. The final rule 
does not restate the rationale, and therefore this change is 
reflected in this response. 

5. The authority. for these substantive 
318, MCA, and the substantive rules generally 
Bill 603 (c. 528, L. 1989), codified at Title 
part 3, MCA. 

rules is 70-11-
implement House 
70, chapter 11, 

Board 

Certified to the Secretary of State March 5, 1990. 
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BEFORE THE HUMAN RIGHTS COMMISSION 
OF THE STATE OF MONTANA 

In th~ matt~r of th~ 
am~ndm~nt. of rul~s 
24.9.212 Confidentiality, 
24.9.225 Proc~dure on 
Finding of Lack of Reasonable 
cause, 24.9.309 contested 
case Record, and 24.9.329 
Exceptions to Proposed orders 

• TO: All Interested Persons 

NOTICE OF THE AMENDMF'.NT 
OF RULES 24.9.212 
CONFIDENTIALITY, 
24.9.225 PROCEDURE ON 
FINDING OF LACK OF 
REASONABLE CAUSE, 
24.9.309 CONTESTED CASE 
RECORD, AND 24.9.329 
EXCEPTIONS TO PROPOSED 
ORDERS 

1. on December 21, 1989, at page 2157 of the 1989 
Montana Administrative Register, Issue No. 24, th.;o Human 
Rights rommission published notice of proposed am~ndm.;ont~ 
to Rules 24.9.212, 24.9.225, 24.9.309 an~ 24.9.329, ARM. 
Rule 24.9.212 relates to confid~ntiality of complaints 
under investigation by th~ commission staff. Rule 
24.9.225 n~lat~s to th~ proc~dur·e to b"' followE>rl in the 
investigative process when the commission staff has 
issued a finding of lack of r·easonable cause to believe 
discrimination occurred. Rule 24.9.309 t~lates to the 
mat~rials which comprise the record in a contested case. 
Rule 24.9 . .329 r·~lat.es t•' tho;- procedm·o;o to be followo>rl 
after th'! ~nt1 y of a proposed onle>r hy th"' l!ec~r lng 
"'xaminer. 

2. Tho;- authority of th"' commission tn make tho>se 
amendm.,nts is baspd upon So;octions 49-2-204 i\11<1 49-1-JOii, 

MCA. 
1. The t·ulo?s as amendo>d impl~m~nt Sections 2-4-

614, 2-4-621, 2-4-623, 49-2-504, 49-2-"iO'i, 49-?-509, 4q-
3-307, 49-3-108, and 49-3-312, MCA. 

4. The commission receiv~d comments from Rick 
Bartos, Chief Legal counsel for· the Govern" I, concr;.rniny 
the> proposed amendments to Rule 24.9.212. He questiune~ 
whether th~ legislature intended for the requir,.ment nf 
public disclosure of the gov~rnm~ntal por·ti .. n nf t"t t 
claim settlements to apply to settlemPnt of 
discrimination claims. 

The commission ri!'Viewed the rul"' in light uf f.h<" 
constitutional and statutory pt·ovisions cor•cenliny tl1~ 
public's t·ight to know .'lnd iln individual's right of 
privacy. Upon reviewing these pr·ovisions, tl'•"' <'!CllllRlit<siull 
b'!lieves that a governrnf'nt.<~l entity doeR not hav,:. a right 
of privdcy which oveni<l<-s the publi•"S right to know t.!J., 
terms of any portion of " s~ttlement or· C<JII<'il t,;t i"n 
agrE-f'Rlf'llt involving a governm.;_.ntal entity. 

5. The commission also t·ec~ivE>d comm,nts ft<>ill Ri<·k 
Bat·t.os conC"erning the proposed amendments to Rill"' 
24.9.309, He stat<"d that ht> believed the tule :<1'1<)111<1 
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clarify that the commission will not normally utilize 
stt>nographic n•cor·ds which are prohibitively expensive. 

The commission agrees and has further amended the 
rule to clarify that hearings will be recorded 
electronically unless a party demands and pays for a 
stenographic record. 

6. The commission received comments from Valen~ia 
Lane, staff attorney for the Legislative council, 
concerning the proposed amendments to Rule 24.9.212. She 
stated that the necessity statement for the change 
misstated the commission's intention. she stated that 
she believed the commission's intent was to provide that 
a governmental entity could not assert a claim of 
individual privacy rather than stating that the publir's 
right to know exceeds any claim of individual privacy 
when one of the parties is a governmental entity. 

The commission agrees and has amended the ne~esslty 
statement to clarify the commisBion's intent. 

7. The commission also received comments from 
Valencia Lane concerning the proposed amendments to Rule 
24.9.309. She stated that proposed Rule 24.9.309(1)(g) 
omits the phrase •as evidence" which should be added to 
incorporate the corresponding provision of the Montana 
Administtative Ptocedun~ Act (MAPA) verbatim. 

The commission agrees and has added thlt;: phrils"' to 
the amendllents. 

8. Valencia Lane also qul"stioned whl"ther· 1t is 
proper for the commission to implement provisions of MAPA 
in the commission's rules. 

The commission believes it is appropriate for the 
commission to implement the contested case provisions of 
MAPA as the- con tl"s te-d case pr·ovis ions of MAPA are 
incorporated by reference into the statutes e~forced by 
the commission, the Human Rights Act and the- Governmental 
Code of Fair Practice-s. 

9. The commission has adopte-d the rules listPcl 
above as proposed with the following changes: 

24.9.212 CONFIPENTIALitY (1) As proposed. 
~~i--~h~-eeMM~ee~e~-•ey-d~eeieee-e~y-~eee~fl-e~ 

~ ~-fM11e-t~e~- eet~4'.e-:i flee-4'.1\ei'e-:ht- -te- eftY-pai:·-ty.,- -:i t16-:i ¥4.6tt<~i- et· 
eo~Jeftey-l"!t-ettftfl-t- -te-e- wr! -t-teft- i'f'"'lttee-t-e,..,-et·- w-l t!ol- -t41e 
~~M-Wi'~-t-tet~-eefteet~t-ef-the-!flei.¥-:iettei--te-w!olell--t!ole 
-~:·ee~e-~t-te-:ifle.., 

1-3-~ .J...2.l No complaint, information obtainl"d in thE' 
investigatiOn of a complaint, or reeerel!t-l'f'"<tlticl'e!t-ee-b"' 
fHefl-wHh otbu information in the commission .f.1lg shall 
be made 4 lllattl"r'8 of public infot·mation;--er-tU8el:'i'J8ed-t;.., 
per~teft~t-w!t;heltl;-aft-i-ftl!el'"e81!-i-rt-l!lttol'll7 by th€' commission 
prior to a ltel!torllicrtel!icei'I-PetJardicl'l!f-eattl!te-e!'-a finding ef 
rte-eattl!te under· ARM 24.9. 2 24 ep-i'!-4-~~.,.;;i'!-§-T regarding cause 
to believe discrimination occurred or other age-ncy action 
te-rminating invl"stigation and e-ntering an order with 
rl?spect to a r.omplaint. This rule- tllee~t-ltel;-<'~ppl:y-~;e-ett~h 
e!II'Htot' shall not limit the commillsion • s disclosures Qf. 
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such information to a party , individual or agen<'Y 
et~t.~46e--ef--tHe--ee!lllll4~f!i.eH as may bE' necessary to ·Ult> 
~arrytH~ out ef the commission's ft~He~teH~ obliyatinuR 
uncle r !-hi" -~et; -el' -ee6e- -pl'e'tl' i-d:t-6 -t;Jotat; -!-Itt> -t>t>IUteHab I-t' 
t>~p!!"e!-at;i-eHtt-ef-tHEli-Yi-d:Halo-pl'tYaey-ef-~el'8eH8-HaMt>d:-~H 
t;h>e--eeMMi,8,..i-eHL ... -I'!!"eel'd:tt-al'e-pl'e!-e-et;,.d: Montana statut.l"s 

these rules. 

As proposed but renumbered (3) - (5). 
PROCEDURE ON FINDING OF LACK OF REASONABLE 

r::All.5..E. 
(1) As proposed. 
(2) The determination to dismiss the ,·nmplaint and 

issue a tight to sill" lettO"l" or to allow t.llo> charging 
pat·ty or aggrievo>d pet son an opportunity fnt hent iny 
before the commission shnll b~ within th"' Round 
<liscrl?tlon of thE' admin1stt·ator. Tf th.- ildmi.nb\t "tnt 
.-1.;-ct~< to illlow the chat<.Jilt<J p<uty ut nggti~v>->d P"'tsut< <'II 
oppor·tunit.y fot h .... uiny !;,.for>' tlw c.ommiR~-<Jr•n, thE' nutic .... 
><hall sp>"ci fy the tim.;- fH li.U.lJ.l..ll. which t 11,.. <'hdt ying 1'-'H ty 
or aggriE'ved po>rS<)Il must: file il writtE'n l'E'QU>est fot· 
hE'arlng which in no cas"' shall he less thetn 14 days fl on< 
the datE' tlle not!•·,.. of tl1~ fin<iing W<t:o+ li. rn.;ilt><l tn f]t,.. 

pnrties. 
(J) - (5) As PtOI''•~erl. 
(6) Th"' C«lllllll>'>;ion lllrlY COtlE'<'t ,..I!Uti' <>lr its uWI\ 

mot 1011~ ~~ t~~=~~'~ ~~!~~!~~"' 1~ ~t~I~ Q~ i~fi I'%1! ~fttr%:f:~ji;_ijiffjifiJ_iiM:Jiifif_!!i2i::~-~:-:::_::n 
~~h~l'~-l;A~I'~-i-~-it-l~t~*-ef-f~l'i-8~i-~~i-~H-;t~~-MAY-~'"'~ 
a8~~~-~t~-~~~~~-f~l'~r-whtt"'-thert-ha8-be~~-~~~tM4-~~H~-~h~ 
,....,MMi-81ti:"H'" 

f-& T- -.ltHy -l'"'f!H"'I'+~ -p.-t'ftt ~H: .. d: -by -I;; hi" _,.~,8~1"1; h•~ -1'-h ~ ... 
~"~~-May-b ... -~~~i .. ~-wn.-~~-a-pat>l'-y-ha~t-F~ttl-~"4-~e-~""'r~r 
wieh-~hl"-~~e'tl'i-&i...,H&-ef-t;h~8~-l'~~t>&-fel'-~tpp~"ar-~~-f~H4tH~8 
a~~-f;,ft~-f~ti-r~l'e-t8-~ee-a~~"i-k~eahr,.-~~-e"'"'-"f-~h~-fa~l'-~~,. 
8!!"e-f...,~~;n-i-H-,.~bse,.J;;ie~~'<-t-~r-±J±-t-ar,-t-kr,-"~-~~Y--...,~-~hi-,. 
~~h·.,. 

24,q.309 CONTESTED CASE RECORD 
( 1 ) ( ") - ( 1 ) ( f) As proposed. 
(1) (y) wn .. ~e--,. ... l'ftti-~t;e-4, 8.il stdff <lrllrl 

t.llt' he'IL"iiJ9 examine] 
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t~ --f -a-pa~~Y ~& ~~&-&-s~~~e~~&plt~e-~~e~~~~~f-a~y 
~~~~~~~-e~-p~ee~~~~~~--~~-M~s~-~~-~~~~~se~~-~e~-r~ss-~lt&~ 
r~-d&y&-pP~e~-~e-~ft~-ft~&~~~~-e~-p~ee~~e~~~~--~k~-p&r~y 
P~~~8~~~~-&-~~~~~,P~Pft~e-~~e~p~-M~8~-&PP&~,~-&~~-p&y-fep 
i-1>:-

(4) As propost>d, but renumbered (3) 
~4.q.Jzq EXCEPTIONS TO PROPO~EP ORDERS 
(1) As propost>d. 
( 2) Wk.,~;e- '!fu.oill d-AlU i patty "'"'"It& intends to lllnko> 

~xceptlon to a"y A ~onclusion of law, and commission 
t"vit"w wl 11 not t:equire a 1·eview of o transcript of 
hPilting, the Pd1tY must file and sPl'Y" th~ t>xceptions fty 
l'll'r-~~~,..~ ..... ~e~p&r~y-M~,..~-~~-fH~e and a supporting lui€•f 
within 20 days of the clatf" of ~ftE' o;ontry of tho> propos"'d 
01 cl.,t., artd -e~t .. f-~" -sttppe~t;-ef-1:-lte-,.>te~p~l-el'r~t-M~!'tl:-e~ 
Ht-e-14-wtl:lt-l:k!!>-f">te~p~t-e~!'t. 'Pit~~"'"'H"~'-a-Any opposiny 
pa1ty eppe&J.~,-&~y-s~ek-e>te~p~tel'r-!'tk&rr-lta'o'e--ka"' ~ 
file and sene ~ Jill answer brief within "'""' lll d~ys Q1 
61:1 yice of thP exceptions and suppQrting brief i:H-wi'lt"k 
~6-fl-l- .. -&~-..,.,~w,..rl-l'r~-et'ic""f. /lt. ~party making 
.-xceptions ~e-n-pl'6po&E'~-et'6~~-!'tkal-l--Eite-l'r-J.t&'o' .. -l:,.~ ll!1!.f.1 
file and s,:.ry"' any reply brief within 10 clays freM-H•'" cl 
so>t·vi""' of Mt ~ answertl'l!f bt·ief Ee-E-t'l-,.,-lt""'-or-h,.l' 
f~l'l&l--1-tt>~ ... f. /lt.l-l--pa~~t'~a-fl-rtl'l~- ... >t~ ... ,.~J.~~"'-~"'<'4""l'-~h~~ 
&~ba.,.el:tei'I-M~&E-66-se-wic~kt~-29-d&ya-ef-t;lt.,.-<'4a~ ... -ef-~k"" 
""""py-ef-~lte-pP6pes,.,~-eP~I!>~;-&1'16-I'te-.. "l-at'~"'M,.I'r~-ef-~~M"' 
w~l-l--e~-al-tew,..<'4-fer-8~elt-p~~pe~ .. 7 

(1)(a) AA proposed. 
I b l a transcript of hearing has not be"'ll 

prepared priot to issuance of the proposed ord~t. thP 
party must file a notice ~ka~-~lte--pen•Ey-wHl of intent to 
f i 1 f" exco;opt ions M~s!' -be-f~rl!"e-wl-~k-1'-ke-t"eMMic~:oti-el'r with in 
20 day" of thE' d<1te of t'ntry of th" proposed onlet·. wJ.t,." 
sH ... J.t-a AftPr the notice of intent to file exception~ iR 
f ilf"d_._ thf" pat·ty &1!-~ltl-l'l!f-~e-Malt"" lll.lill.1ng except ions mus I. 
P'"'f~@>!'ti:-&RA-IItltlt .. -!"t'eYt&ice~ arrange fot ~"" preparation of 
a transcript of pree~~d!~!f& lll.l:. bearing at his .2.L.hfi 2J!lli 
expense. /lt.rl--p~~~~E>a-wlte-a~~~e-Malt~-~M~ ... ,~t-e~-~~-a~y 
E-tl'ldt~t-~f-f.a .. ~-eP-eel'lel-~&t~l'l-ef-taw-M~a~-fJ.r~-t;"""-"el:t~~ 
t>~~t-~ .. e-ey-~"~"'-~~:~-.. -wic~lt~~-~lt .. -s~a~;,..d-p~r~ed-ef-~icM~; 
a~e-l'!e-~l'll&r,~M~.,~-ef.-~tM.,.-t;e-f.tl""-~~ .. -"eet-..... -t',.~~tt'""6-ey 
~ltta-s~b"'"""l:~el'-wtl-l--b!!>-alrew~er--'PJ.tl!>-p&t'~y-,~Y~~'-"e~t~ .. 
ef-t~~~~l:-l:e-ftl-""-,.,M~el"~~eft&-M~~!'-Maltl!>-&l'l'a~'~M"""I:&-fel' 
EJ.t~-p~~p&P&~t~l'l-ef-~-~P&I'I&I!'Ptl"E-11:1'~-M&lt!!>-payM ... I'~-f~~-~~; 
arrt4 The party making excfptions must file an odgin<tl <~ncl 
six cop!.,,_, of th<> t t <'tlHH:ript Mlt!'tl"-"""-ftl-,..d with t h~ 
,.,,mn>i>':'<iull withlll 40 rli>YS of t.hl" <lnt .. uf flllny <>f th" 
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notice of intent to M!lltt- .f..il.e. E-Xceptions. If both 
pat'ties give notic<" of intE-nt to file <"XCE'Ptions, th<"Y 
must share equally in the cost of thE' transcript aud 
copies. 'Pitt--e-lte@"pt-i-&rt~J-aftri-l!'l:tPP&t't-i-l't~-l'lf"i-e-f-1'>1'-toltt- Ihf. 
pan.y making excE'ptions must :be-fH·I!'d file the "'Xcept ions 
and a supporting briff within 20 days of the datE' of &It~ 
filing "'f the tt'anscr ipt ;--wlti-elt@"¥t"t>-Aat-~-!lltal-l--t'!tee>tt' 
fi-l'!leo. 'PI'te!'~al'&l"t'-lt AnY opposing party !lltal-l--lta¥1!'-eol!'rt 
must fil"' and serye an answer brief within 10 days I'PI'>M 
"'Jote--4a"''" of set,vice of the> exceptions and l'l!'i-~f-!cl't 
!1!-tppe!'eo ef-tolte~~t-supporting bl'ief t-&-fH·e--art-art!IW.,.t'lcl'tf! 
l'l.t'!ce-1'. The> pat'tY making excE-ptions llt&)'-ft!l¥1!'-toe-rt lll.ll..li.t 
file and serye any t'eply brief within 10 days l'eHewl-l'tf! 
Hit!' Q.f set'ViCE' of thO? answeot·i-rt~ briE'f "'"'-fH·~-H·I'O 
~"'l'to!'l-1-td!crt~-hf"l-t-f. 

(4) and (5) As proposed. 
(6) The commission dfems the failure of a party to 

timely file a brief in suppo1t of exceptionf tg b"' a 
waiver of thP right to otal argument and will not hear 
argument in such cases. Howeyer. if a party who has 
filPd exceptions fails to timely file a supporting btiPf. 
any opposing party may tPguPst permission from til!:' 
~lltllli:!tatM commission to submit a brief in oppol' 1t i<>n to 
the Pxceptions. 

(7) - (10) As proposed. 
10. The commission hns ndded no>w S'lbSo>c':tion (5) tn 

ARM 24.9.212 to miikE' cleiH that the commissiol• belJ>'V>'S 
that d gOV<"rJllllF'I)td] l'lltity C<llliiOt iiSSert a ,·l~illl nf 
individual privacy when onE' of thl' piirtie'> is " 
governm<"ntal <>ntity. This amendmo:'nt m<1ko>s thE' 
commission's positiol• C•'mJ?iltable to th~ F<tat11t~~ 

governing SE'ttlement of tort ··laims involving 
gov<"n•m<"nt.al entities. §§2-9-303(2) and 2-9-304(2), M<A. 
The enmmiss Lon has also <'~mended t.he rule to clarify thilt 
th<" commiSSion illtf'IHls the individual priVM'Y exrept ion 
to iiPPlY t.o all subsertions of the n1l.;- involviny tl\P 
right to know. The ··ommission has n•vised ARM 24.9.309 
to bE' consistent witll 2-4-614, MCA ilncl has deleted fotm~r 
»ubsec':tion (l)(h) of ARM 24.9.309 to be consistent with~ 
Montana Supremo> Court. rh•<'"i!lion which hPld thilt th .. 
commission staff's inve>Ot ig<~tive fincliny:; w ... t.,. nnt· 
admissible in evid~>n•~o>. The commission hcts ilmendP<l 
ARM 24. q. 32G to clilrify that " brief must h"' filed i11 
support of o>xceptions to proposed orclf.'t,.; in all c·as ... s, 
that " clJatging Pill ty Wilives oral aryumo>nt on I"XCPpt i"I>H 
by failing to timE"ly fil"' "'brief in support of 
<"XC<"ptions, ancl to c·lal ify tllat transc:t ipts filed witl1 
the ··ommission must Jw pro;.p<n ,..d by a nPut rrll P"'t so1• "1"1 
must b~ in th<" form commonly accPptecl by •·o111 ts .,f 
to>C<>tcl. The commi,:;sion has m'lcle the otll<"r clmo>lldn,.,nts '" 
its rul<"s in otclet to cloll ify tho> tulo>s, stro>an•lino> it.~ 
proc.;-dures, and o>l t1nin<1te J"PdiiiHlant and 111111~''""'"·~·'1 y 
mAt ""I la 1. 

5-3/15/90 Montana Adrninistruti\'e Rt>qi..stc~· 
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MONTANA HlTHAN RIGHTS ,-nMMTSSTON 
.WHN P.. K!THP, rHA TR 

ANNE L. M~•·INTYPE 

ADMINTSTPA'J'OP 

r:.:. 1 t i f i +--' r 1 ' I) t 11.,:... ~ .... I 1 ~ t a 1 y 0 f s t r:"l t .... ""',..., I I ·1, ~ I 1 q q \1 . 

Montana Administrative Register 5-3/15/90 



-531-

BEFORE TUE BOARD OF OIL 
AND GAS CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the adoption 
by reference of a new rule 
pertaining to the Montana 
Environmental Policy Act. 

NOTICE OF' M>OPT!ON 01 \ 
NEW RULE 
INCORPORATING BY RErFRENCE 
RULES PERTAINING TO TilE 
MONTANA ENVIRONMENTAL 
POLICY ACT 

TO: All Interested Persons. 

1. On December 21, 1989, the Board of 011 dnd Gas 
Conservat~on published notice of the proposed adoption of RULE I 
136.22.202) relating to procedures for <:nl'lplianre w1lh the 
Montana Environmental Pol icy Act at. pagt> 21 Ii-I of t.he '1ont """ 
Administrative Register, Issue number 24. 

2. The Board has adopted the rule aM propnsPd. 

3. No comments or test1mony werP rPc~f'l\."f-'C). 

A k;J,,,,.---.J 
Dee ~m~t- Fxecut i\;e- Se~;.,~tary 
Bo.l.rc:i of Oil r1nrl Gas C()nsf•r\-,i.t. !·)q 

Certifu•d to the Secretary of State, february :!0, 1990. 

5-3/15/90 Montana AdMinistrntivc Rcgi~ter 
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BEFORE THE COMMISSIONER 
OF POLITICAL PRACTICES 

OF THE 
STATE OF ~10NTANA 

In the matter of the amendment 
of Rule 44.10.331 pertaining 
to limitations on receipts 
from political committees to 
legislative candidates 

NOTICE OF AMENDMENT OF RULE 
44.10.331 PERTAINING TO 
LIMITATIONS ON RECEIPTS 
FROM POLITICAL COMMITTEES 
TO LEGISLATIVE CANDIDATES 

TO: All Interested Persons 

1. On January 25, 1990, the Commissioner of Political 
Practices published notice of proposed amendment to Rule 
44.10.331 concerning receipts from political committees to 
legislative candidates at page 203 of the 1990 Montana 
Administrative Register, issue number 2. 

2. The agency has amended the rule as proposed. 
3. No comments were received. 
4. Authority for amending rules is section 13-37-114, 

MCA; the amendment to rule 44.10.331 implement sections 
13-37-218 and 15-30-101 (8), t1CA. 

Certified to the Secretary of State March 5, 1990. 

Montana Administrative Register 5-3/15/90 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I and II 
pertaining to transitional 
child care 

NOTICE OF THE ADOPTION OF 
RULES I AND II PERTAINING 
TO TRANSITIONAL CHILD CARE 

TO: All Interested Persons 

1. On January 25, 1990, the Department of Social and 
Rehabilitation Services published notice of the proposed 
adoption of Rules I and II pertaining to transitional child care 
at page 207 of the 1990 Montana Administrative Register, issue 
number 2. 

2. The Department has adopted the following rule as 
proposed with the following changes: 

(RULE I] 46.10.408 TRANSITIONAL CHILD CARE. REQUIREMENT:;> 
Subsections (1) through (1) (b) (i) remain as proposed. 
(ii) if under the supervision of the court and who would 

be a dependent child except for the receipt of benefits under 
supplemental security income under title XVI or foster care 
under title IV-E of the Social Security Act. 

Subsections (2) through (4) (a) remain as proposed. 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec, 53-4-701 and 53-4-716 MCA 

fRULE Ill 46.10.409 SLIDING FEE SCAI,J; FOJL . .T_IY\NSITIQlibJ, 
CHILD CARE (1) The following is a sliding fee scale which 

indicates the amount the department will contribute towards the 
familY's child care costs at the established reimbur_semeJ)_t ra_te 
in accordance with ARM 46.10.404: 

Subsections (1) (a) through (1) (d) remain as proposed. 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-4-701 and 53-4-716 MCA 

3. No written comments or testimony were received. 

4. These rules will become effective April 1, 1990. 

~ 'b~~* fv-
Dl.rector, Social and Rehabilita= 

tion S<>rvices 

Certified to the Secretary of state March I • 1990. 

5-3(15/90 Montana Administrative Register 
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BEFORE THE DEPARTIIENT OF SOCJ AL 
AND REHABILITATIO!I SERVICES OF 1'HE 

STATE OF ~!O!ITANA 

In the matter of t~~ 
amendment of Rules 
46.12.571, 46.12.581 and 
46.12.588 pertaining to 
coverage require~ents and 
reimbursement for clinic 
services, psychological 
services and clinical social 
work services 

TO: All Interested Persons 

NOTICE OF THP. AMENDI-lENT OF 
RULES 46.12.571, 46.12.581 
and 46.12.588 PERTAINING TO 
COVERAGE REQUIRJ:MF.NTS AND 
llEHIBURSFMr.NT FOR CLINIC 
SERVICES, PSYCHOLOGICAL 
SERVICES AND CLINICAL 
SOCIAL WORK SERVICES 

1. On January 11, 1990, the Departl'lent of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rules 46.12.571, 46.J2.~Rl and 46.12.588 pertain­
ing to coverage requirements and reimhursement for clinic 
services, psychological services and clinical social work ser­
vices at page 71 of the 1990 Montana Administrative Register, 
issue number 1. 

2. The Depal-tl'lent has amen<'ed the following rules as 
proposed with the following changes: · 

THAT 

Montana Administrative Register 

Subsections (1) 

SOCIAL 
HEAL Til 

PLI\NtnNG 
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AUTH: Sec. 53-2-201 and 53-6-113 ~lCA 

IMP: Sec. 53-6-101 MCA 

46. 12.5 81 PSYCHOLOGICAL SERVICES, RE('UTRF:I1EilTS 
Subsections (1) through (4) remain as ~reposed. 
(a) S!:M--1~ TWELVE (12) hours may ht' used for psy~ho-

1o ical testin of the reci ient, and or consultation will 
fam1 :( me ers or agenc1es 1nvo ved w1t t e carP om;-;:; 
recip1ent. THE TWELVE (12) HOURS SHAI,L COUNT A Gil INST TfiF 'f'fiTf' 
AVAILABLE FOR Tr:STING AND CONSULTI\TJON J1Y PSYCHOLOGISTS 
PROVIDED FOR IN ARI1 41i.12. 571 (8) AtiD RY LICENSED CLltliCAL 
SOCIAL WORKERS PROVIDED FOR IN ARM 41i.12.5P8(4)(a). C0NSPT­
TATI0NS WITH AGENCIES MAY BE CONDIICTFD VIA THE TELf'PflONE. 

Subsection ( 4) (b) remains as proposed. 
(c) APPROPRIATE MEDICAL RECORD DOCU~1FtiTATION Mt;ST Pl': 

PRESENT TO SUPPORT THE NECESSITY OF PSYCHOLOGICAL TESTING. 
(d) WHEN AN ELIGIBLE CHILD RECEIVES PSYCHOLOGICAL SER-

VICES, IIllO THE PSYCBOLOCIST CONSULTS \VITI! 'l'I'E PARENT AS P!IRT 
OF THE C'I!ILD' S TPEATMENT, TillE SPENT WITH TilE PARENT SHALL f1E 
BILLED TO MEDICAID UNDER THE CHILD'S NNlE. THE PROVTDER Sl'J\f I. 
INDICA'T'F ON THE CL!IH1 THAT THE CHJI,[) IS THF' PNI'lf.NT /INC STATE 
THE CHILD'S DIAGNOSIS. HE SHALL 1\LSO TNDICATE CONSULTATION 
WAS WITH THE PARENT. 1\!IY TREATHENT DONF IN 'ri-!JS I!ANNER SH/11.!. 
!lE CHARCF.D AGA 1 NST THE '1'1-iF;tJTY TYJO ( 2:') t;CUR:i /\VIII LIIBT F TO Till-' 

CHILD. 
~4+--W~en-~~}~~~-e~!:±e-~~~~~r-~e~­

~~~e~,-~~e-~~~~~~~~}t~-w~th-tfl~~~~~-~~~t 

e£-tfl..,--cl!-i-l-d-'-s-~~.--t±-me-~--w-~-t-,.._-,.~,....,~e-""""±--}o,e 
b!:ilee-te-mee!:eo~d-~nd..,~-the-eh!:ie~"-nnme7--~he-~~e~~de~--~hai1c 

~nd±eate-en-t~~~~~~~~-~-t,.._-~~e~~e-~nd-"tn~e 

~he-~~~~~~~~~~~~~--~~}}-e±~e-~~-een"~±-tet±en 
wn"-w±+.11-t~~--~~~-~-eh~~-manne~-~hoi±­
be-eha~~ed-a9e±n~t-tke-2~-be~~~-e~a±±nb±-e-te-tbe-eh±td7 

Subsection (5) remains as propose~. 
(6) Telephone contacts are not a 1sy,-,hological ser··ice 

CXCEPT AS PROVIDED FOR It< PARAGRAPH (4) (a ('F- THIS RULE. 
(7) 'fl'!pet!:..,nt Ppsychological services ent'l--!l"l"le-1.1!1-l.-~ 

~e~Y!:ee~ rovided in a hos ital on an in atient bills and THAT 
ARE covered by medicaid as part o the d1agnosis re .ate y~~E 
(DRG) f'ayment under 46.12. 505 are not e RCI11BURSABLE A~ psy-
cholo11cal serviceS. THFSE NONCOVERED SERVICES INr"LUDE: 

a) SERVICES PROI.'TDED BY 1\ PSYCHOLOGJ ST l·iHO TS nli"JlY[D 
GR UNDER A CONTRACT WITH A HOSPITAL; 

(h) SERVICES PROVIDED FOR PlJRPOSF;S Or f1TSCII!·."t'F PLi\IHiltiG 
AS REQUIRED BY 42 C~R PART 482.21; AND 

(c) SERVICES INCLtlDING, BUT NO'r I-H~ITED TO, GROUP 
THERAPY, THAT J>.RE REQUIFED l\S A PART (W LJCENSURE OP C'f"PTT­
FICATIO!':. 

AUTH: Sec-. 53-2-201 and 53-6-11.1 T·1CA 
I~F: Ser. 53-6-101 MCA 

5-3/15/90 Hontana r~drniJ~ist-.ratil.'c He(,Jl'~t(>r 
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LICENSED CLINICAL SOCIJ\L I~ORK SERVICES, 
Subsections /1) through~~(4) remains the 

(a) SIX (6) HOURS MAY RE USED FOR CONSl'LTAT!ON ~.'ITH 

FN1ILY MEMREHS OR l\GENCIES INVOLVED WITH THE CARE OF THE 
RFCIPIE!JT. THE SIX (6) HOURS SHl\LL COUNT AGAINST THE TIME 
AVAILABLE FOR TESTING AND CONSULTATION BY PSYCHOLOGISTS 
PROVIDED FOR IN ARM 46.12.571 (8) AND 46.12. 581 (4) (a). CONSUL­
TATION WITH AGENCIES MAY BE CONDUCTED VIA THE TELEPHONE. 

Original subsection (4) (a) remains the same in text but 
will be recategorized as subsection (4) (b). 

(c) APPROPRIATE ~IEDICAL RFCORD DOCUMENTATION MUST HE 
PRESENT TO SUPPORT THE NECESSITY OF SOCIAL WORK SERVICES. 

(5) Telephone contacts are not a >'oc-ial work service 
F.XCFPT AS PROVIDED FOR IN PARAGRAPH (4) (a) OF 'I'JITS RULE. 

Subsection (6) remains as proposed. 
(7) Inpatient s~ocial work services rovided in a hos i-

tal o~ on an inpatient asts nfte THAT ARE covered by me 1ca1d 
as part of the d1agnosis related group (DRG) patment under 
4~. f2. 50S are not o REIMBURBABLE AS soc1al wor serv1ceS. 
THESE NONCOVERED SF:RVICES INCLUDE: -

(a) SERVICES PROVIDED ElY A SOCIAL WORKER ~:!TO TS H1PLOYED 
OR UNDER A CONTRACT WITH 1\ HOSPITAL; 

(b) SrRVICES PROVIDED FOR PUHPOSES OF DISCTTI\RGF PLANNlllG 
AS REQUIRED BY 42 CFR 482.21; AND 

(c) SERVICES, INCLUDING, RllT NOT LIMITED TO, GROUP 
THERAPY, THAT ARE RF:QUIRED AS !'1\RT OF LICENSURE OR CEP.TIF!Cli­
TION. 

AUTH: Ser. 53-2-201 and <:.1-6-113 11CI\ 
HIP: Sec. 53-6-101 MCI\ 

3. The Department has tt>oroughly considerecl all corr.men-
tary received: 

COMMENT: Neurological evaluation>< of head injured patiPnts 
can take as much as twelve hours. 

RESPONSE: The department has amended ARI1 4f;,J2.571, Clinic 
Serv1ces Requirements, and ARH 46. 12.581, Psychologists 
Services Requirements, further to allo>r up to twelve hours of 
psychological testing and/or consultation rer fisral year. 

COHMENT: Comments received from the ~lontana Chapter of the 
Nat1onal Association of Social Workers concern the need 
licensed cliniral social workers have to 1·cnsult with family 
members and agencies involved in the care of their patients. 

RESPONSE: The department has amended AR!-1 4n.l2.<;P8, Licensecl 
Clinical Social Workers Requirements, further to inc-lude up to 

Montana Administrative Register 5-3!15/90 
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six hours of consultation pPr fiAcal year by licens~~ clinical 
social workers. This six hours will count against the twelve 
hours per fiscal year available for psychological testing and 
consultation. 

COMMENT: The time spent by a psychologist with a parent of a 
child in active treatment should be consiclered part of ~.Ja-, 
treatment of the child, not consultation. 

RESPONSE: The coverage nf time spent by a psychologist with 
parents of children who are in active treatment as an indi­
vidual therapy service has been reinstated in the final 
version of ARM 46.12. 581. This time will continuP to he part 
of the twenty-two hour per fiscal year limit. 

COMMENT: Providers consider telephone contacts as an ir,pnr­
tant method of delivering services. ann in some cases a cost 
effective mode of providina services. 

RESPONSE: We have reviewed this part of our current policy and 
consJ.der the limit reasonable for therapy contacts with 
patients. This policy is consistent with the pr,;ctice of 
ether third party payers, such as Medicare, which do not allnw 
coverage of to>lephone contacts. We have, however, made one 
adjustment to the policy to allow coverage of telephone con­
sultationn with agencies caring for, or involved with a recip­
ient, by psychologists and licensed clinical socia 1 work<•rs. 
Telephone consultations w1th family members will nut b0 
allowed as a billable charge. 

COMMENT: There were several comments received ccncerning the 
inclusion of certain inpatient services provided by psycholo­
gists and social workers in the DRG paymPnts to hospitals. 
The comments indicated that the policy should he revised to 
state those services that do not meet the criteria for 
determining which psychologists' and licensed cl iniC'al socii1 J 
workers' services covered hy the DRG payments to hospitals are 
billable by psychologists and l i.censed clinical soci;, 1 
workers. 

RESPONSE: The department has added to the language in the rule 
a listing of services that will not be covered. '!·he rn;.,nu2l 
will be revisen to clearly state that services provided in a 
hospital by psychologists and social workers will be coverRd 
if not specifically excluded as provided for in the rule. 

5-3/15/90 Montana Administrative Rcnrst01 
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COM11ENTS: CoiTU'lents were receiv,-,d promoting additional funrHnq 
of p>'ychologists' services anr' removing th0 twenty-t,·o hour 
per fiscal year limit on these servires. 

RESPONSE: Additional funding for services is a legislative 
issue and is heyond the scope of the amendments containec in 
this 1\Rll change. 

4. These rules will he applied retroactively to 
March 1, 1990. 

Certified to th,-, Secretary of State March 5 !990 ---------------------· . 

Montana Administrative Register 5-3;15/90 



-539-

BEFORE THE DEPARTMENT OF SOC1AL 
AND RE;HADILITATION SERVICES OF TIJF 

STATE OF MONTANA 

In the Matter of the 
amendment 0f Rules 
46.12.1823 and 46.12.1831 
pertaining to hospice 
services 

NOT JCr: 01' TifF Al'!':llDMENT OF 
RULCS 46.12.1823 and 
46.12.1831 PERTAINING TO 
HOSPICE SERVICFS 

TO: All Interested Persons 

1. On January 25, 1990, the Departr>ent of Social ancl 
Rehabilitation Services published notice of the proposed 
amendment of Rules 46.12.1823 and 46.J2.JR3l pertaininq to 
hospice services at page 205 of the 1990 l~ontana Admin i~tril­
tive Register, issue number 2. 

7. The Department has amende<l Pnlcs ·1f .. l2.JR73 arrl 
46.1?.1831 as proposed. 

J. No written comments or testjn,ony were n~c£>iVPri. 

~or, Soc1al~ d 
tion Services 

Certified to the Secretary of State 

S-3/lS/90 Nontan.-'l AUministriltiVQ Reqish'i' 
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COMI1ENTS: CotT11'1ents were rec.:.ivf'fl promoting adrlitional funrling 
of psychologists' services illl<' removing thf' twenty-h;o hour 
per fiscal year lirn1t on thcs~ services. 

RESPONSE: Additional funding for services is a leqislative 
issue and is beyond the scope of the amendments confained in 
this ARI1 change. 

4. These 
March 1, 1990. 

rnles will be applied retroactively to 

Certified to the Secretary of State March 5 1990 ------------------' . 

Montana Administrative Register S-3/15/90 
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BEFORE THE DEPARTMENT OF SOCTAL 
AND REHABILITATION SERVICES OF TIIF 

STATE OF MONTANA 

In the Matter of the 
amendment of Rules 
46.12.1823 and 46.12.1831 
pertaining to hospice 
services 

NOT JCJ; OF TIIF AI'FilDMENT OF 
RULES 46.12.1823 and 
46.12.1831 PERTAINING TO 
HOSPICE SERVICES 

TO: All Interested Persons 

1. On ,January 25, 1990, the Departr1ent of Social and 
Rehabilitation Services puhlished notice of the proposed 
amendment of Rules 46.12.1823 and 46.12.1831 pertaining to 
hospice services at page 205 of thl' 1990 l•ontana Administril­
tive P.eqjster, issue number 2. 

?. The Department has amenderl Rlllrs ·lf .. l2.JB/3 arrl 
46.1?. 1831 as proposed. 

J. No written comments or tf'sti~K·ny were ,·,--:eiv<'!r1. 

~or, SoClal a d 
tion Service~ 

Certified to the secretary of State ___ Ma~r~c~h~l~-----------' ]Q1r. 

S-3/15/90 Hontan.;1 Administrative Rcqistr•r 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 
46.12.2013 pertaining to 
reimbursement for 
certified registered nurse 
anesthetists 

NOTICE OF THE AMENDMENT OF 
RULE 46. 12.2013 PERTAINI!IG 
TO REIMBURSEMENT FOR 
CERTIFIED REGISTERED NURSE 
ANESTHETISTS 

TO: All Interested Persons 

1. On January 25, 1990, the Department of social and 
Rehabilitation Services published notice of the proposed 
amendment of Rule 46.12.2013 pertaining to reimbursement for 
certified registered nurse anesthetists at page 214 of the 1990 
Montana Administrative Register, issue number 2. 

2. The Department has amended Rule 46.12.2013 as 
proposed. 

3. No written comments or testimony were rece i 'Jed . 

.. f-%~ ,=.g. - ~ 
Director, Soc1al and Rehabilit~­

tion Services 

Certified to the Secretary of State ~M~a~r~c~h~l----~--------' 19~0. 

Montana Administrative Register 5-3/15/90 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 
46.12.3401 pertaining to 
transitional medicaid 
coverage 

NOTICE OF THE AMENDMENT OF 
RULE 46.12.3401 PERTAINING 
TO TRANSITIONAL MEDICAID 
COVERAGE 

TO: All Interested Persons 

1. On January 25, 1990, the Department of social ancl 
Rehabilitation S~rvices published notice of the proposed 
amendment of Rule 46.12.3401 pertaining to transitional medicaid 
coverage at page 210 of the 1990 Montana Administrative 
Register, issue number 2. 

2. The Department has amended Rule 46.12.3401 as 
proposed. 

3. No written comments or testimony were received. 

4. This rule will become effective April 1, J')'JO. 

s:>?-Cih. -*-~~-
Dlrector, Social and Rehabilit~-

tion Services 

Certified to the Secretary of State~~M~a~r~c~h~l~-----~------' 1990. 

5-3/15/90 Hontana Adm1nistrative f<egistcr 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 
46.12.3401 pertaining to 
medicaid coverage for 
pregnant women and 
children up to age six 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 46.12.3401 PERTAINING 
TO MEDICAID COVERAGE FOR 
PREGNANT WOMEN AND CHILDREN 
UP TO AGE SIX 

1. On January 25, 1990, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rule 46.12.3401 pertaining to medicaid coverage for 
pregnant women and children up to age six at page 712 of the 
1990 Montana Administrative Register, issue number 2. 

2. The Department has amended Rule 46.12.3401 as 
proposed. 

3. No written comments or testimony were received. 

4. This rule will become effective April 1, 1990. 

~§~ f!v 
Dlrector, Social and Rehabilita­

tion Services 

Certified to the Secretary of State March 1 ______ _ 

Montana Administrative Register S-3/15/90 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF TilE 

STATE OF MONTANA 

In the matte~ of the 
~mendment of Rule 
46.12.4008 pertaining to 
earned income disrega~ds 
for institutionalized 
individuals 

TO: All Interested Persons 

NOTICE OF THE A'1EtiDMENT Of 
RULE 46.12.4008 PERTAINING 
TO EARNED INCOME DISREGA!W~; 

FOR INSTITUTIONALIZED 
INDIVIDUALS 

1. On January 25, 1990, the Department of ~;ocial <Jn-J 
Rehabilitation Services published notice of the proposed 
amendment of Rule 46.12.4008 pertaining to earnC!d incol'1c 
disregards for institutionalized individual~ at page 2\G ot the 
1~90 Montana Administrative Register, issue number ~-

2. The Department hCJs amended Pule 4'•.1:'.·10'•·~ ., 
rroposed . 

.l. The Department has thorough! y con~ i drred •ll l c•mr1<">-
t'lry received: 

~QMMEtl'!': The Montana Advocacy Program, Inc. bel lE'"!'?S the Sr,e> 
earned income disregard should be allowed based on nPt inco~• 
received (after withholding taxes). 

RESEQN~J;: The Medicaid program requires income eligibility L·.' 
based on total (gross, not net) income. (See ·12 CTI' 43' •. 7:".·1 

,;:Q!1MI':L!T: The Montana Advocacy Program, Inc. believes the $r;~ 

earned income disregard for institutional i7-ecJ inctivldu.11s is not 
reasonable. MAP believes the earned income disregard ocho•Jlll I··.· 
$65 pj_!,!.§ one-half the rem a in ing earned income. 

RESPONSE: A $6·5 earned income disregard, in adclition to 
Montan?~'s $40 personal needs allowance, is considen"i rea,;on:lbl<' 
by the Department of Social and Rehabilitation ServicPs. A $GS 
earned income disregard for institutionalized indi•ddu1ls j,· 
consi~tent with other regional states' disregards. For exam~!~. 
south Dakota's disregards include a $30 personal nPccts plus $1S 
qross earned income; Utah's disregards include a $'0 per~onal 
needs plus $75 of gross earned income; North Dakota's disregards 
include a $45 personal needs plus any earned incoMe p'lyroll 
deductions withheld; and Colorado and Wyoming do not allm; .:111)' 

earned income disreqa~d. 
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~ 4ls--. L~---~-
Dlrector. Social and Rehnbiltta-

tion Services 

Certified to the Secretary of State March 1 19')0. 
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VOLUME NO. 43 OPINION NO. 54 

EDUCATION - Residency requirement for public school employees; 
RESIDENCE - Residency requirement for public school employees; 
SCHOOL BOARDS Residency requirement for public school 
employees; 
SCHOOL DISTRICTS Residency requirement for public school 
employees; 
TEACHERS - Residency requirement for public school employees; 
MONTANA CODE ANNOTATED- Sections 20-3-324, 20-3-324(16), (17), 
( 24); 
MONTANA CONSTITUTION - Article II, section 4; 
OPINIONS OF THE ATTORNEY GENERAL - 41 Op. Att'y Gen. No. 30 at 
110 (1985). 

HELD: A school board in the state of Montana may, as a 
condition of employment, require that employees of the 
school district be residents of the school district. 
This opinion does not address the question of whether, 
prior to effecting such a change during the term of a 
collective bargaining agreement, a school board may be 
obligated to bargain with its employees' collective 
bargaining representative. 

February 16, 1990 

Christine A. Cooke 
Big Horn County Attorney 
Drawer L 
Hardin MT 59034 

Dear Ms. Cooke: 

You have requested my opinion on the following question: 

May a school board require school district employees 
to reside in the district? 

Under Montana Law a school Board of trustees employs and 
dismisses school district personnel. S 20-3-324, MCA. A board 
also has implied and express authority to set reasonable 
conditions of employment. See, in general, SS 20-3-324(16), 
(17), (24), and 39-31-303, MCA; 41 Op. Att'y Gen. No. 30 (1985) 
at 110. However, the residency requirement described in your 
question raises constitutional issues under the equal protection 
provision of the Fourteenth Amendment of the United States 
Constitution and Article II, section 4 of the Montana 
Constitution. Because the Montana Legislature has not addressed 
your question statutorily, a constitutional analysis is 
appropriate. 
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Generally, residency issues are analyzed under the Fourteenth 
Amendment of the United States Constitution and Article I I, 
section 4 of the Montana Constitution by using two separate 
tests. If the governmental action penalizes the exercise of a 
"fundamental right" or involves a "suspect classification," the 
action is subject to strict scrutiny by the courts and must 
satisfy a compelling state interest in order to be sustained. 
If no fundamental right or suspect classification is involved, 
the action need only be justified according .to the •rational 
basis test." Shapiro y_,_ Thompson, 394 u.s. 618 (1969). Under 
the rational basis test, the classification must bear a 
reasonable relationship to the objective of the rule or statute. 

If a statute burdens a suspect class and not other similarly 
situated persons, or a fundamental right of some but not all 
comparably-placed persons, the State must establish a compelling 
interest to justify such discrimination. ~ In re C.H., 210 
Mont. ~84, 197, 683 P.2d 931, 938 (1984). A fundamental right 
is, for Fourteenth Amendment purposes, one specifically or 
impliedly guaranteed in the United States Con$titution (San 
Antonio Independent School District y_,_ Rodriguez, 411 u.s. I, 33-
34 ( 197 3)) or, for purposes of Article II, section 4 of the 
Montana Constitution, one specifically "found within Montana's 
Declaration of Rights or 'without which other 
constitutionally guaranteed rights would have I it tie meaning." 
(Butte Community Union v. Lewis, 219 Mont. 426, 430, 712 P.2d 
1309, 1311 (1986).) 

There are no Montana cases or statutes which address the 
residency of public school employees. However, an overview of 
the cases that are available, including two recent cases from the 
states of Arkansas and Washingtori, reveals that almost without 
exception, courts have upheld policies of public employers which 
require employees to reside within the public employer's 
jurisdiction. Additionally, most courts use the rational basis 
test when reviewing residency requirements for public employees 
and require the rule or regulation to bear only a reasonable 
relationship to the object of the rule or legislation. ~~ 
~. Wrigh! y_,_ City of Jackson, Mississippi, 506 F.2d 900 (5th 
Cir. 1975). 

The United States Supreme Court has upheld a Philadelphia, 
Pennsylvania, ordinance which required city employees to be 
residents of the city. McCarthy y_,_ Philadelphia Civil Service 
Commission, 424 U.S. 645, 96 S. Ct. 1154, 47 L. Ed. 2d 366 
(1976). Other federal and state courts have reached a similar 
conclusion for public employees. ~Andre y_,_ Board of Trustees 
of Village of Maywood, 561 F.2d 48 (7th Cir. 1977); Wardwell y_,_ 
Board of Education of City of Cincinnati, 529 F.2d 627 (6th Cir. 
1976); Wright y_,_ City g!-Jackson, 506 F.2d 900 (5th Cir. 1975); 
Ector y_,_ City of Torrence, 10 cal. 3d 129, 109 Cal. Rptr. 849, 
514 P.2d 433 (1973), cert. denied, 415 u.s. 935 (1974). 

The Washington Court of Appeals addressed the residency policy 
of the Newport Consolidated Joint School District in Meyef~ ~ 
Newport $chool District, 31 wash. App. 145, 639 P.2d 853 (1982). 
In the Washington case, Mitchell Meyers was hired as a school 
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teacher in Newport for the 1978-79 school year. He was told 
during his 1978 interview that he must reside within the school 
district within a reasonable time. Mr. Meyers, while living less 
than three miles from the school in which he taught, resided not 
only out of the school district, but out of the state of 
washington. Meyers ~ Newport, 639 P.2d at 854. 

The Washington court, in upholding Meyers' termination for 
failing to reside within the school district, discussed two types 
of residency requirements, continual and durational. A continual 
residency requirement requires an employee to maintain residency 
in the district in order to obtain or retain employment. A 
durational residency requirement mandates a period of residency 
before an applicant becomes eligible for employment. Durational 
residency requirements have frequently failed to survive 
constitutional scrutiny, and the United States Supreme Court has 
found that durational residency requirements for the receipt of 
welfare benefits or hospital care, or for voter registration, 
infringe the right of interstate travel and thus are violative 
of the Fourteenth Amendment. ~hapirQ ~ ~bompson, 394 u.s. 618; 
Dunn Y..., Blumstein, 405 u.s. 330 ( 1972); Memori~ Hospital y_~ 
Maricopa County, 415 u.s. 250 ( 1974). 

In Meyers, the washington court upheld the school district's 
residency policy because the policy allowed teachers to be hired 
so long as they moved into the district in a reasonable amount 
of time. The residency requirement was continual, not 
durational, and did not violate the fundamental right to travel. 
The Court specifically found that the residency policy satisfied 
the rational basis test and specifically found that the school 
board's desire for its teachers to live within the district "for 
the purpose of community involvement and in order to educate 
their children within the district in which they work" was 
reasonable. ~e~ ~Newport, 639 P.2d at 857. 

In a more recent case, McClellan v. Paris Public Schools, 294 
Ark. 292, 742 s.w.2d 907 (1988), theoArkansassupreme court also 
applied the reasonableness or rational basis standard to a school 
district's residency policy. The Paris, Arkansas, school policy 
required certified personnel to reside within the district 
boundaries or within a ten-mile driving distance of the city 
limits of Paris. Employees of the district when the policy was 
enacted were "grandfathered" in under the policy so long as they 
remained at their current residences. If those employees of the 
district who resided out of the district moved, the policy 
required them to move within the district. boundaries or within 
ten miles driving distance of the city in order to retain their 
employment. McClellan ~ Paris Public Schools, 742 S.W.2d at 
908. McClellan was terminated because she moved from her in­
district residence to another residence outside the designated 
boundaries. ~ 

The Arkansas court specifically found the goals pronounced by the 
school district were essentially the same as those articulated 
in other jurisdictions where school teacher residency 
requirements had been upheld. 
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Those goals are basically community in val vement and 
district identity as it relates to the tax base and 
support of district tax levies. The latter goal is 
tied to district residency and not to distance from 
school while the former requires only a reasonable 
commuting distance from the city and not necessarily 
district residency. The district evidently decided not 
to restrict employment only to district residents but 
in allowing non-district residents to teach, they must 
meet some other reasonable commuting distance to 
achieve some aspect of the goals to be served We 
find nothing irrational in this formulation. 

McClellan ~ Paris, 742 S.W.2d at 911. 

In summary, neither the federal nor the state canst! tution 
prohibits the establishment of a continuous residency requirement 
as lone as the policy has a rational basis. In many of the cases 
reviewed, the ordinances or rules involved granted a grace period 

·during which current employees could move within the boundaries 
of the district. District regulations that exempt employees who 
acquired outside residence prior to the effective date of the 
residency regulation have survived challenges generally on the 
ground that "grandfather" type exemptions are not unreasonable. 
The new regulations need only be uniform in their prospective 
operation. see Board of Education v. Philadelphia Federation of 
T~achers, 397 A.2d 173 (Pa. 1979). In all cases, the ordinance 
or rule was supported by an articulated reason rationally related 
to a legitimate government goal. 

This opinion, finally, should not be construed as reaching the 
question of what effect an existing collective bargaining 
agreement may have on the Board's abi 1 i ty to adopt residency 
requirements or whether, prior to (such] a mid--contract term 
adoption, the Board would be statutorily obligated to bargain 
with its employees' representative. These questions must be 
resolved by reference to the collective bargaining agreement's 
provisions and are outside the scope of the present opinion. 

THEREFORE, IT IS MY OPINION: 

A school board in the state of Montana may, as a condition 
of employment, require that employees of the school district 
be residents of the school district. This opinion does not 
address the question of whether, prior to effecting such a 
change during the term of a collective bargaining agreement, 
a school board may be obligated to bargain with its 
employees' collective bargaining representative. 

Sincerely, 

~w 
MARC RACICOT 
Attorney General 
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VOLUME NO. 43 OPINION NO. 55 

CITIES AND TOWNS - Authority of city with self-government 
powers to enact ordinance superseding state law; 
CITIES AND TOWNS - Sale of city property held in trust; 
LOCAL GOVERNMENT - Authority of city with self-government 
powers to enact ordinance superseding state law; 
LOCAL GOVERNMENT - Sale of city property held in trust; 
MUNICIPAL GOVERNMENT- Authority of city with self·government 
powers to enact ordinance superseding state law; 
MUNICIPAL GOVERNMENT - Sale of city property held in trust; 
PROPERTY, PUBLIC - Sale of city property held in trust; 
PROPERTY, REAL - Sale of city property held in trust; 
MONTANA CODE ANNOTATED Sections 7-1-105, 7-1-111, 
7-1-111(1), 7-1-113, 7-1-114, 7-B-4201(2)(b); 
OPINIONS OF THE ATTORNEY GENERAL - 43 Op. Att'y Gen. No. 41 
( 19 8 9 ) , 4 1 Op. At t 'y Gen. No. 4 2 ( 19 8 6 ) • 

HELD: 

James L. 
Billings 
P.O. Box 
Billings 

The governing body of a local government unit with 
self-government powers may enact an ordinance 
providing for the disposition by majority vote of 
the council of property held in trust for a specific 
purpose. 

Tillotson 
City Attomey 
1178 

MT 59103 

February 21, 1990 

Dear Mr. Tillotson: 

You have requested an Attorney General's Opinion concerning 
the authority of the Billings City Council to adopt an 
ordinance allowing the sale of city property by majority vote 
of the council, where such property is held in trust for a 
specific purpose. Such an ordinance would conflict with state 
law requiring that sale or lease of city property held in 
trust for a specific purpose be approved by a majority vote 
of the electors of the municipality. S 7-B-4201(2)(b), MCA. 
Billings has adopted a charter form of government with self­
government powers, reserving the full spectrum of such powers 
permitted by law. Your question is whether its self­
government status allows the Billings City Council to 
supersede by ordinance section 7-6-4201(2)(b), MCA. 

In 43 Op. Att"y Gen. No. 41 (1969), I concluded that a city 
with self -government powers cou I d enact an ordinance 
per·mitting the sale of city property by a simple majority 
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vote, despite the requirement of state law that such sale may 
only be had by a two-thirds majority vote of the governing 
body. The statute under consideration, S 7-8-4201(2)(a), MCA, 
was found not to be binding upon local government units with 
self-government powers. Specifically, I found that the sale 
of city properties is not among the powers denied to self­
government units under section 7-1-111, MCA, and is not within 
any of the mandatory provisions of state law set forth in 
section 7-1-114, MCA. Finally, my opinion concluded that the 
sale of city land is not in an area affirmatively subjected 
to state control within the meaning of section 7-1-113, MCA. 
The opinion did not address subsection (2)(b) of section 
7-8-421)1, MCA--the sale of property held in trust for a 
specific purpose- -and that is the issue presented by your 
·request. 

Section 7-8-4201(2)(b), MCA, has been interpreted by both the 
Attorney General and the Montana Supreme Court. In Prezea\! 
y_,_ ~ Q1 Whitefish, 198 Mont. 416, 646 P.2d 1186, 1188-89 
(1982), the Court concluded that under section 7-8-4201(2)(b), 
MCA, an election must be held to approve the sale or lease of 
municipal property held in trust for specific purposes, 
irrespective of whether such sale or lease is in abrogation 
of or substantially interferes with the specific trust 
purpose. Following Prezeau, an Attorney General's Opinion 
concluded that park dedication language in a subdivision plot 
dedicating certain lands "to the use of the public forever" 
creates a trust for a specific purpose and requires an 
election to dispose of such property. 41 Op. Att'y Gen. No. 
42 at 164 (1986). The opinion was requested by the city of 
Missoula, however, which has not adopted self-government 
powers. 

Although the city of Whitefish does have self -government 
powers, its authority to supersede state law was not at issue 
in Prezeau, and the court thus only considered state law. 
Absent a superseding ordinance, all state statutes are 
applicable to self-government local units. S 7-1-105, MCA. 
Neither Prezeau nor 41 Op. Att'y Gen. No. 42 considered the 
effect of self-government powers upon section 7-8-4201(2) (b), 
MCA, and neither provides controlling authority for the 
question presented here. 

The only distinguishing factor between the ordinance proposed 
by the city of Billings and the proposed Great Falls ordinance 
considered in 43 Op. Att'y Gen. No. 41 is the nature of the 
property to which the ordinance would apply. As a general 
rule, "[p]roperty once acquired and devoted to public use is 
held in trust for the public and cannot be alienated without 
legislative authority, either express or implied." Nels.Qll y_,_ 
Pacific ~:;ounty, 36 Wash. App. 17, 671 P.2d 785, 789 (1983). 
As noted in the recent opinion, however, Montana has "changed 
the role and power of local governments" through its 
constitution. ~ sapitation Service y_,_ City of ~illi~jl~. 

5-3/15/90 Montana AJministrativc rcgistr~ 



-551-

219 Mont. 437, 444, 713 P.2d 977, 981 ( 1986). The doctrine 
of implied preemption no longer applies to local governments 
with self-government powers. 1Q_,_ at 445, 713 P.2d at 982. 
Under Montana law, a city with self-government powers may 
supersede state law by ordinance, so long as it is not 
expressly prohibited from doing so by its charter or by state 
laws or constitution. ~ 43 Op. Att'y Gen. No. 41, slip. op. 
at 2-3. 

A statutory provision not implicated in 43 Op. Att'y Gen. No. 
41 which possibly could be applicable in this case is section 
7-l-111(1), MCA. Under that section, a local government unit 
with self··government powers may not exercise "any power that 
applies to or affects any private or civil relationship, 
except as an incident to the exercise of an independent self­
government power." Arguably, the disposition of trust 
property affects a private relationship because it affects the 
trust res and may trigger a reversionary interest. 

Whatever the statute means with respect to a private or civil 
relationship, however, it does not apply here because the sale 
of government property would simply be incidental to the 
exercise of an independent self-government power, and would 
not, of course, impact contractual obligations. The 
legislature already has granted local governments the power 
to dispose of property held in trust, and the contemplated 
ordinance would apply only to the manner by which such 
disposition is to be accomplished. Accordingly, it is my 
opinion that section 7-1-111(1), MCA, creates no barrier to 
Lhe enactment of the proposed ordinance. 

Finding no other applicable provision in either section 
7 .. 1-111 or section 7-1-114, MCA, and consistent with the 
conclusion in 43 Op. At.t'y Gen. No. 41 that this does not 
involve an area affirmatively subjected to staLe control, the 
analysis and conclusion of 43 Op. Att'y Gen. No. 41 are 
equally applicable to subsection (2)(b) of section 7-8·4201, 
MCA. 

THEREFORE, IT IS MY OPINION: 

The governing body of a local government unit with self­
government powers may enact an ordinance providing for 
the disposition by majority vote of the council of 
property held in trust for a specific purpose. 

Sincerely, 

i!1Au. /i.,.~ 
MARC RACICOT 
Attorney General 
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VOLUME NO. 43 OPINION NO. 56 

CITIES AND TOWNS Power to consolidate municipal fire 
department with rural fire district; 
CITIES AND TOWNS - Provision of fire protection services by 
interlocal agreement; 
CONSOLIDATION - Consolidation of municipal fire department 
with rural fire district; 
DISASTER AND EMERGENCY SERVICES - Provision of fire protection 
services by interlocal agreement; 
ELECTIONS - use of initiative for interloca1 agreement; 
FIRE DEPARTMENTS - Consolidation with rural fire district; 
FIRE DEPARTMENTS - Provision of fire protection services by 
interlocal agreement; 
INITIA~IVE AND REFERENDUM - Use of initiative for interlocal 
agreement; 
INTERGOVERNMENTAL COOPERATION - Provision of fire protection 
services by lnterlocal agreement; 
LOCAL GOVERNMENT Power to consolidate municipal fire 
department with rural fire district; 
MUNICIPAL GOVERNMENT - Power to consolidate municipal fire 
department with rural fire district; 
MONTANA CODE ANNOTATED - Title 7, chapter 11, part 1; sections 
7-5-131 to 7-5-137, 7-11-103, 7-11-104, 7-11-105(6), 7-11-
106, 7-33-2104, 7-33-2105, 7-33-2106(2), 7-33-2108, 7-33-
4101, 7-33-4112; 
MONTANA CONSTITUTION- Article XI, sections 1, 4(2), 7; 
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att't Gen. No. 84 
(1988), 40 Op. Att'y Gen. No. 17 (1983), 39 Qp. Att'y Gen. No. 
73 (1982), 39 Op. Att'y Gen. No. 37 (1981), 38 Op. Att'y Gen. 
No. 87 (1980), 37 Op. Att'y Gen. No. 117 (1978), 37 Op. Att'y 
Gen. No. 22 (1977), 36 Op. Att'y Gen. No.4, (1975), 35 Op. 
Att'y Gen. No. 71 (1974). 

HELD: 

Jim Nugent 

A municipal fire department may not be merged with 
a rural fire district into a single fire protection 
agency; however, fire protection services may be 
provided in a cooperative fashion through an 
lnterlocal agreement which city voters may, by 
initiative, require the governing body of the city 
to pursue. 

February 22, 1990 

Missoula City Attorney 
201 west Spruce 
Missoula MT 59802-4297 

Dear Mr. Nugent: 

You have requested an Attorney General's Opinion on several 
questions pertaining to the validity of a proposed city 
initiative which seeks to merge the City of Missoula Fire 
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Department and the Missoula Rural Fire District into a new 
fire protection agency with an Urban Division and a Rural 
Division. Although your request includes a number of 
technical questions, the primary issues are these: 

1. Does Montana law permit the merger of a 
municipal fire department and a rural fire 
district into a single fire protection agency? 

2. If not, is there another method by which fire 
services may be consolidated or transferred? 

3. Is such consolidation a proper subject for the 
initiative process? 

The proposed initiative provides that the Missoula Fire 
Department and the Missoula Rural Fire District shall merge 
tire and emergency services through an interlocal agreement 
whereby current employees of both agencies shall be retained 
and all facilities shall be utilized in such a way as to 
provide the most efficient emergency services possible in the 
greater Missoula area. The measure provides for the creation 
of a five-member Consolidation Committee to draft and oversee 
implementation of an interlocal agreement with a three-year 
phase-in period. The new fire protection agency would be 
governed and/or advised by a single Fire Commissioners' 
Board, members of which initially would be appointed by the 
governing bodies of the merged agencies and subsequently 
elected. A primary objective of the initiative is to require 
that the closest available units respond to incidents in all 
cases, regardless of political boundaries. 

Both the City and County of Missoula are local government 
units with general government powers, and have not been 
consolidated a~ -1llowed by Montana law. ~P~ 7it. 7, ch. 3, 
pts. 11, 12, 13, MCI\, Thus, analysis of the proposed 
Initiative must begin with oxamination of the powers of each 
unit as rl general powers government. The 1972 Montana 
Constitution adopted the "shared powers" concept for local 
governments in Montana, and requires that the powers of 
incorporated cities and towns and of counties be liberally 
construed. Mont. Canst. Art. XI, § 4(2). Nonetheless, if a 
local government chooses to retain general government powers, 
the local government has only the powers given to it by the 
Legislature. !L~.£ ~an~tation "-~ (;j_t;y of Bill.!..~ .• 219 Mont. 
437, 445, 713 P.2d 977, 982 (1986). 

In addition, when the state has exercised a power 
through its statutes which clearly show [sic] that 
the state legislature deems the subject matter of 
the legislation to be a matter of general statewide 
concern rather than a purely local municipal 
problem, the city is then without the essential 
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authority or power to pass or adopt any ordinance 
dealing with that subject matter. 

State ex rei. ~i1Y Qi Libby ~ Haswell, 147 Mont. 492, 495, 
414 P.2d 652, 654 (1966). "Where powers of a local government 
unit are in question, the initial inquiry is whether there is 
an express grant of such powers. If not, the inquiry becomes 
whether there is a grant by necessary implication or whether 
the power is indispensable to the accomplishment of the object 
of the corporation." 38 Qp. Att'y Gen. No. 87 at 301, 302 
(1980). 

Municipal fire departments are established by state law, which 
provides: 

I" 
In every 
a fire 
managed, 

city and town of this state there shall be 
department, which shall be organized, 
and controlled as provided in this part. 

§ 7-33-4101, MCA. State law further specifies that the chief 
of the fire department shall have sole command of the 
department, shall possess full authority to discipline 
firefighters, and shall be responsible for the engines and 
other property furnished the fire department. § 7-33-4104, 
MCA. Under these provisions, "[i)t is clear ... that every 
city must have a municipal fire department." Bil.llt!9.>:' 
Fir.tV"lghte:r;:§ kQ£al 5:U Y.:. City of Billings, 214 Mont. 481, 
490, 694 P.2d 1335, 1JJ9 ( 1985). The Montana Supreme Court 
has held that the statutory requirement for provision of a 
municipal fire department is mandatory, even for a city with 
self-government powers. !!!:., 214 Mont. at 490-91, 694 P.2d 
at 1340. Billi.,!lg_§_ Firefighters mandates that the City of 
Missoula comply with the requirement in section 7-33-4101, 
MCA, that a municipal fire department be maintained. Further, 
in view of the fact that the city has only general government 
powers, State ex rel. City of Libby y_,_ Haswell, ~ra, 
indicates that Missoula may not adopt any ordinance which 
conflicts with the provisions of state law concerning the 
organization, management, and control of municipal fire 
departments. 

The proposed initiative provides for creation of a fire 
protection agency, the Urban Division of which is to "provide 
Urban Level fire protection within the city limits of Missoula 
(in accordance with Montana State Law concerning fire 
protection requirements for Class I cities)[.]" As in the 
Billin9§. Firefighters case, although it appears that the 
intent of the measure is for the City to "continue to provide 
fire prevention and suppression service," the language of the 
initiative is unambiguous in that it proposes to supersede a 
mandatory provision of state law requiring establishment of 
a municipal fire department. ~. 214 Mont. at 491, 694 P.2d 
at 1340. The proposal clearly contemplates consolidation of 
the two fire service units, creating one new entity to govern 
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and control all fire protection services. Under the 
provisions of the initiative, neither the Rural Fire District 
nor the Missoula Fire Department would maintain its own 
identity. Therefore, since the proposed merger would abrogate 
the Missoula Fire Department as a separate entity, it is my 
opinion that such a merger would be an invalid exercise of 
general government powers. Within the framework of the 
controlling statutes, there is no allowance for the type of 
consolidation sought by the initiative. 

Illustrative of this conclusion is the fact that state law 
expressly permits the consolidation of a municipal police 
department with a county sheriff's department to form a 
department of public safety. ~~~ SS 7-32-101 to 129. Thus, 
where such services have been so consolidated, the requirement 
of section 7-32··4151, MCA, that a police commission be 
established in all cities and towns is inapplicable. 42 Op. 
Att•y Gen. No. 58 ( 1988). These provisions constitute an 
express grant by the Legislature of authority for cities and 
counties to consolidate law enforcement services by actually 
merging each government unit's department. No such authority 
is provided for consolidation of fire protection services. 
The Legislature's explicit provision for consolidation of law 
enforcement services lends further support to the conclusion 
that such express authority would be required for the 
consolidation of fire protection services. 

The fact that fire services cannot be merged as contemplated 
by the initiative does not, however, mean that the objective 
of cooperative provision of services cannot be achieved. Of 
course, the fire protection statutes specifically permit the 
governing body of a municipality to enter into a mutual aid 
agreement with fire district trustees concerning protection 
against natural or manmade disasters. S 7-31-4112, MCA. ~~§ 

~l~ S 7-33-2108, MCA. 

For more comprehensive provision of services, the City of 
Missoula could consider an interlocal agreement with the 
Missoula Rural Fire District. Notwithstanding the proposed 
initiative's use of the term "interloca 1 agreement, •· it in 
fact provides for a merger, and thus is not a true interlocal 
agreement as contemplated by state law. Intergovernmental 
cooperation is permitted by Article XI, section 7 of the 
Montana Constitution, which provides in pertinent part: 

(1) Unless prohibited by law or charter, a local 
government unit may 

(a) cooperate in the exercise of any function, 
power, or responsibility with, 
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(c) ... one or more other local government units, 
school districts, the state, or the United States. 

The term "local government units" includes, but is not limited 
to, counties and incorporated cities and towns. Mont. Canst. Art. 
XI, S 1. 

Pursuant to this constitutional mandate, the Legislature adopted 
the Interlocal Cooperation Act, Tit. 7, ch. 11, pt. 1, MCA. Under 
the terms of the Act: 

Any one or more public agencies may contract with any 
one or more other public agencies to perform any 
administrative service, activity, or undertaking which 
any of said public agencies entering into the contract 
is authorized by law to perform. Such contract shall 
be authorized and approved by the governing body of each 
party to said contract. Such contract shall set forth 
fully the purposes, powers, rights, obligations, and 
responsibilities of the contracting parties. 

S 7-11-104, MCA. Any such agreement must be submitted to the 
Attorney General for approval. S 7-11-106, MCA. The Act provides 
for the creation of an administrator or joint board responsible 
for administering the coopP.rative undertaking. S 7-11-105(6), 
MCA. 

You raise the question whether a rural fire district is a local 
governmental unit for the purpose of having authority to Pnter 
into an interlocal agreement. 

In its general sense, the term "local governmental unit" 
is used to distinguish governmental units of limited 
regional jurisdiction from state agencies which admin­
ister on a state~wide basis. Typical characteristics 
of any local governmental unit are the delegation of 
limited powers over a specific, geographically defined 
region of the state and accountability to a local 
electorate or other unit of local government. 

37 Op. Att'y Gen. No. 22 at 91, 95 (1977). It has been held that 
a fire district is a political subdivision of the county in which 
it is located, and thus not a "local governmental unit" per se. 
38 Op. Att'y Gen. No. 87 at 301, 302 (1980). Nonetheless, the 
Interlocal Cooperation Act does not impose a requirement that each 
contracting party be a "local governmental unit." Rather, it 
allows such contracts to be entered into between "public 
agencies," which are defined as "any political subdivision, 
including municipalities, counties, school districts, and any 
agency or department of the state of Montana." S 7-11-103, MCA. 
The list should not be interpreted as exhaustive: "When 'include' 
is utilized, it is generally improper to conclude that entities 
not specifically enumerated are excluded." 2A N. Singer, 
Sutherlanq Statut2~ ~onstr~ction S 47.23, at 194 (4th ed. 1984). 
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In concluding that a municipal housing authority was a "public 
agency" within the meaning of the Interlocal Cooperation Act, a 
previous Attorney General's Opinion observed: 

The statutory provisions pertaining to interlocal 
agreements do not include a definition of "political 
subdivision." However, since the purpose of the 
interlocal agreement is to allow "political 
subdivisions" to provide services more efficiently, to 
the ultimate benefit of the taxpayers and citizens of 
Montana, a broad definition of the term is clearly 
appropriate. 

39 Op. Att'y Gen. No. 37 at 147, 151 (1981). As noted, a fire 
district has been held to be a political subdivision. 38 Op. 
Att'y Gen. No. 87 at 302; 35 Op. Att'y Gen. No. 71 at 173, 174 
(1974). It has also been held that fire districts operated by 
trustees are political subdivisions distinct from counties, and 
are thus governmental entities within the meaning of the Montana 
Tort Claims Act. 42 Op. Att 'y Gen. No. 84 ( 1988). Rural fire 
districts operated by a board of trustees possess all the 
characteristics of a public agency as that term is used in the 
Interlocal Cooperation Act. Fire district trustees govern and 
manage the affairs of the fire district; have the authority to 
provide firefighting apparatus, equipment, housing, and facilities 
for the protection of the district; appoint and form fire 
companies; and prepare annual budgets. SS 7-33-2104, 7-33-2105, 
MCA. Each district has political boundaries, and trustees are 
elected by electors within the fire district. S 7-33-2106(2), 
MCA. Based upon the delegation of powers and accountability to 
a local electorate, it is my opinion that rural fire districts 
operated by trustees, such as the Missoula Rural Fire District, 
are political subdivisions within the meaning of the Interloca1 
Cooperation Act. 

You also raise the question whether fire protection is a proper 
subject for an interlocal agreement. Previous Opinions of the 
Attorney General have found inter1ocal agreements appropriate for 
health services, 35 Op. Att'y Gen. No. 48 at 113, 115-16 (1973); 
police services, 37 Op. Att'y Gen. No. 117 at 500, 503 (1978); 35 
Qp. Att'y Gen. No. 72 at 178, 180 (1974); use of jail facilities, 
42 Op. Att'y Gen. No. 70 (1988); and cable television franchises, 
42 Op. Att'y Gen. No. 87 (1988). Opinions of other state 
attorneys general have approved the use of interlocal agreements 
for cooperative fire protection services. ~ Fla. AGO 84-40 
(1984); Ky. OAG 77-632 (1977); Miss. AG June 12, 1987 (Opinion to 
Hon. c. R. Montgomery; interlocal agreement regarding provision 
of fire protection services permitted so long as not an attempt 
to contractually modify statutory provisions). 

Intergovernmental cooperation has been defined as "an approach or 
device by which two or more governmental entities work together 
for a public purpose." 1 E. McQuillin, The Law of Muni.cipal 
Corporations S 3A.OJ, at 421 (3d ed. 1987). It is one solution 
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to making government more responsible, efficient, and effective. 
L~ "However, any intergovernmental cooperation on the local 
level must be voluntary. Essential control of the cooperative 
action or arrangement must be vested in the elected governing 
bodies of the units involved. And the identities of the existing 
units £-( government ~ ,be preserved." J.sh at~4~ (emphasis 
added). · · 

Montana law encourages local governments to enter into interlocal 
agreements "and thus share the expenses common to each." 37 Op. 
Att'yGen. No. 117 at 503 (1978). An interlocal agreement does 
not change the statu~ of the employees of the contracting 
governmental agencies. 36 Op. Att'y Gen. No. 4 at 296, 297 
(1975). Thus, employees retain their personal benefits such as 
vacation leave, sick leave, and retirement. J.g_._ at 298. Given 
the purposes for which the Interlocal cooperation Act was 
intended, and provided that any interlocal agreement complies with 
other mandatory provisions of law, I conclude that the cooperative 
provision of fire protection services is an appropriate subject 
for inter1ocal agreement. 

The principal problem with the proposed initiative, viewed in the 
context of the Interlocal Cooperation Act, is that, as already 
noted, it would not only create a new legal entity but would 
abolish two other public entities, one of which is mandated by 
state law. It is important to recognize that the Act does not 
confer any additional powers on the cooperating agencies; it 
merely provides for their joint exercise. SeeS 7-11-104; 40 Op. 
Alt'y Gen. No. 17 at 63, 68 (1983). The initiative errs in 
assuming that the City of Missoula has the power to legislate a 
fundamental change in the structure and administration of its fire 
department. So long as the separate identities of the two 
governmental units are preserved, creation of a joint board for 
administration of the interlocal agreement is permissible, but 
replacing the fire department and fire district with a single 
agency is not. 

Finally, addressing the third inquiry, interlocal agreements may 
be accomplished by demand of the voters. The Constitution allows 
the qualified electors of a local government unit to require, by 
initiative or referendum, that the local government cooperate with 
another local government unit in the exercise of any function. 
Mont. Canst. Art. XI, S 7. Sections 7-5-131 to 137, MCA, set 
forth the procedures by which electors of local government units 
may exercise the powers of initiative and referendum. You 
question whether the consolidation of fire protection services is 
an appropriate subject for the initiative process. It is a 
general rule that "all matters in which the voters have an 
interest are 5Ubject to the referendum and that statutes in aid 
of these reserved powers should be liberally construed." 39 Op. 
Att'y Gen. No. 73 at 278, 281 (1982). By statute, however, the 
powers of initiative do not extend to: 

(a) the annual budget; 
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(b) bond proceedings, except for ordinances authorizing 
bonds; 

(c) the establishment and collection of charges pledged 
for the payment of principal and interest on bonds; or 

(d) the levy of special assessments pledged for the 
payment of principal and interest on bonds. 

S 7-5-131, MCA. In addition, it has been held that the initiative 
and referendum procedures apply to legislative actions but not to 
acts that are administrative in character. 39 Op. Att•y Gen. No. 
73 at 280. The Montana Supreme Court has held: 

The initiative and referendum apply only to matters of 
general legislation, in which all the qualified electors 
of the city are interested, and not to matters of purely 
local concern such as the creation of a special 
improvement district, in which only the inhabitants or 
property owners are interested. 

~J,len_y_,_ <;.lli of Butte, 55 Mont. 205, 208, 175 P. 595, 596 ( 1918) 
(followed in 39 Op. Att'y Gen. No. 73 at 281-82). 

In my opinion, a city initiative to require the governing body of 
the city to pursue an interlocal agreement with a rural fire 
district for cooperative provision of services is a proper 
utilization of the initiative process. Although it may have a 
fiscal impact, such an initiative would not affect the annual 
budget directly so as to be proscribed by section 7-5-131(2)(a), 
MCA. further, notwithstanding any argument that the cooperative 
provision of fire protection services is an administrative act, 
the constitution's express permission of use of the initiative to 
require such interlocal agreements overrides any potential 
statutorily or judicially created roadblocks. Mont. Const. Art. 
XI, S 7. The transcript of the 1972 Constitutional Convention 
supports this conclusion. The Committee Report on Article XI, 
section 7, shows that the section was intended to be a complete 
grant of authority to all local government units to cooperate in 
the exercise of powers and functions, share the services of 
officers, and transfer functions and responsibilities to other 
units of government. II Mont. Canst. conv. at 798-99 ( 1972). 
During the floor debate on this section, Delegate Blend stated: 

The section specifically makes it clear that the people, 
through an initiative and referendum measure, may force 
their local government to cooperate if government itself 
does not take it upon itself to arrive at these 
conclusions. 

VII Mont. Const. Conv. at 2535 (1972). Accordingly, I conclude 
that the electors of the City of Missoula could, by initiative, 
require the rity to pursue an interlocal agreement with the 
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Missoula Rural Fire District regarding the cooperative provision 
of fire protection services, within the confines of other 
mandatory provisions of law. 

In summary, it is my opinion that although the City of Missoula 
Fire Department and Missoula Rural Fire District may not be merged 
by initiative into a single fire protection agency, the 
cooperative provision of fire protection services may be achieved 
by interlocal agreement, subject to approval of the Attorney 
General under section 7-11-106, MCA. I do not consider the issue 
whether an initiative for interlocal agreement would be 
appropriate within a rural fire district, because it appears that 
in this instance the fire district is willing to enter into a 
cooperative arrangement and therefore resolution of that issue is 
not necessary to the disposition of your request. 

Having reached these conclusions, I find it unnecessary to address 
the remaining questions contained in your request. 

THEREFORE, IT IS MY OPINION: 

A municipal fire department may not be merged with a rural 
fire district into a single fire protection agency; however, 
fire protection services may be provided in a cooperative 
fashion through an interlocal agreement which city voters 
may, by initiative, require the governing body of the city 
to pursue. 

Sincerely, 

lvt~~j 
MARC RACICOT 
Attorney General 
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VOLUME NO. 43 OPINION NO. 57 

CITIES AND TOWNS - Definition of term "local governments'' for 
purposes of reimbursements for personal property tax reductions; 
COUNTIES - Definition of term "local governments'' for purposes 
of reimbursements for personal property tax reductions; 
FIRE DISTRICTS - Definition of term "local governments" for 
purposes of reimbursements for personal property tax reductions; 
LOCAL GOVERNMENT - Definition of term "local governments'' for 
purposes of reimbursements for personal property tax reductions; 
TAXATION AND REVf.NUE - Definition of term "local governments" 
for purposes of reimbursements tor personal property tax 
reductions; 
MONTANA CODE ANNOTATED- Sections 7-6-1101, 7-12-1103, 15-1-111, 
15-6-138, 15-6-145, 15-6-147, 15-10-401, 61-3-509; 
MONTANA CONSTITUTION - Article XI, section 1; 
OPINIONS OF THE ATTORNEY GENERAL- 43 Op. Att'y Gen No.4 
(1989), 42 Op. Att'y Gen. No. 80 (1988), 42 Op. Att'y Gen. No. 
73 (1988), 42 Op. Att'y Gen. No. 21 (1987), 37 Op. Att'y Gen. 
No. 22 ( 1977). 

HELD: The term "local governments" as used in section 
15-1-111(6), MCA, includes all local government 
entities, including those generally considered "taxing 
jurisdictions;" that. lost revenue as a result of 
personal property tax reductions. 

Mike McGrath 
Lewis and Clark County Attorney 
Lewis and Clark County Courthouse 
Helena MT 59623 

Dear Mr. McGrath: 

You requested an opinion concerning: 

February 26, 1990 

What is the meaning of the term "local governments" 
as used in sect.on 15-1-111(6), MCA? 

The answer to your question involves interpretation and 
reconstruction of the efforts during the 1989 special 
legislative session to provide tax relief for certain classes 
of personal property_ ~ H.B- 20, 51st Leg. Spec. Sess., 1989 
Mont. Laws, 2560. After reviewing the legislative history, as 
discussed further below, I conclude that the term "local 
governments" includes all entities that lost revenue as a result 
of House Bill 20, the personal property tax relief bill. 

Section 15-1-111, MCA, appropriates funds to taxing 
jurisdictions in order to reimburse them for funds lost through 
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personal property tax reductions. Under subsection (3) of this 
statute, the Department of Revenue calculates the amount of 
revenue 

lost to each taxing jurisdiction, using current year 
mill levies, due to the annual reduction in personal 
property tax rates set forth in 15-6-138, and any 
reduction in taxes based upon recalculation of the 
effective tax rate for property in 15-6-145 and 
15-6-147. 

Section 15-6-138, MCA, describes class eight property, which 
includes, among other things, agriculture and mining equipment, 
and imposes a 9 percent tax. Prior to its amendment during the 
1989 special legislative session, class eight property was taxed 
~t 11 percent of its market value. The reimbursement therefore 
includes the difference between the ll percent and the 9 
percent. Section 15-6-145, MCA, describes class fifteen 
property as railroad transportation property, and section 
15-6-147, MCA, describes class seventeen property as airline 
transportation property. Because the amount of tax on railroad 
and airline transportation property is tied to the tax on other 
property under sections 15-6-145 and 15-6-147, MCA, taxing 
jurisdictions were also to be reimbursed for any loss incurred 
through recalculation of the effective tax rate on airline and 
railroad transportation property. Under section 15-1-lll(1)(a), 
MCA, the reimbursement must also include funds lost through 
reclassification of new industrial property from class five 
property to class eight property. 

Your question concerns which entities are inc J uded in the 
reimbursement scheme. The body of section 15-1-111, MCA, is 
written in terms of "taxing jurisdictions." However, sP.ction 
15-1-111(6), MCA, stales: 

For the purposes of this section, "taxing 
jurisdiction" means local governments and includes 
school districts, each municipality with tilx lncrem0nt 
financing, and Lhe slate of Montana. 

Under rules of statutory construction, the plain meaning of the 
words used in the statute must be looked at first, to determine 
legislative intent. If intent cannot be determined from the 
context of the statute, the legislative history must be 
examined. Lewis and Clar,!: County Y..:. Department of commerce, ~~ 
Mont.--~' 728 P.2d 1348 (1986), citing T~ie~ ~ TP~ru~ Drilling 
Ltd., 218 Mont. 201, 710 P.2d 33 ( 1985); Dorn Y..:. l:!_Q..B..!'.Q Q1 
Trustees of Billings §chool District, 203 Mont. 136, 661 P.2d 
426 ( 1983). 

The term "local governments" does not necessarily denote a 
particular government entity: it is ambiguous. Article XI, 
section 1 of the Montana Constitution defines the term ""local 
government units": 
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The term "local government units" includes, but is not 
limited to, counties and incorporated cities and 
towns. Other local government units may be 
established by law. 

It has been suggested that the use of the term "local 
governments" connotes governmental entities vested with general 
government or self-governing powers. Such entities are 
generally cities, towns, or counties. See, ~_._g_._, S 7-6-1101(2), 
MCA, defining local government as "any city, town, county, 
consolidated city-county, or school district"; S 7-12-1103(6), 
MCA, defining local government as "a municipality, a county, or 
a consolidated city-county government." These definitions are 
not applicable here, however, since they are expressly limited 
to their respective parts of the Montana Code. The term "local 
governments" may therefore include local government entities, 
other than cities, towns, or counties, if the Legislature so 
intended or the statutory funding scheme suggests such an 
intent. Se~ ~lso 37 Op. Att'y Gen. No. 22 (1977), 43 Op. Att'y 
Gen. No. 4 (1989). 

There is little, if any, doubt in reviewing the legislative 
history of section 15-1-111, MCA, that the Legislature intended 
that smaller local government entities, such as special 
districts, be included in the local government reimbursement 
scheme. Section 15-1-111, MCA, was part of House Bill 20 passed 
during the 1989 special legislative session. House Bill 20 
began as the "Canola Bill," designed to classify equipment used 
in processing canola seed oil as class five property which is 
taxed at 3 percent of its market value. During the special 
session, two important bills were amended into House Bill 20: 
Senate Bill 22, thP Governor's personal property tax relief 
bill; and House Bill 50, the original bill designed to reimburse 
local governments for money lost through property tax 
reductions. The minutes of the hearings on Senate Bill 22 are 
helpful in providing the context for the development of the 
methods eventually adopted for property tax relief and 
reimbursement for local government services. 

During the Senate Taxation Committee hearing on Senate Bill 22, 
Oon Peoples, former chief executive for Butte-Silver Bow, 
testified in support of personal property tax rP.ducti ons. He 
voiced a concern, however, for replacement revenues. He wanted 
a guarantee in the bill that there would be replacement revenues 
"dollar for dollar, at the local government level and at the 
school district level." He expressed the need to maintain good 
schools and good local government services. June 24, 1989, 
senate Taxation Committee Minutes at 10 (1989 Spec. Sess.). 
Others echoed Mr. Peoples' concern. See testimony of Alec 
Hansen, Gordon Morris, and Wayne Phillips . .!Q_,_ at 11, 12, 17. 

Senate Bill 22 passed the Senate and was referred to the House 
Committee on Natural Resources. At the hearing, there was again 
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significant testimony that Senate Bill 22 should not pass 
without reimbursement or replacement of revenues supporting the 
services provided at the local government level. Many advocated 
that coordination instructions be used so that the passage of 
Senate Bill 22 would be conditioned upon passage of House Bill 
50. July 6, 1989, House Committee on Natural Resources (1989 
Spec. Sess.). See testimony of Don Peoples, Evan Barrett, 
Representative Bradley, Senator Eck. l<,L_ at 4, B, 12-13, 14. 

During the House committee hearing, Representative Cohen asked 
Representative Rehberg if he knew how much money would be lost 
to "tax jurisdictions." Representative Rehberg, who was 
carrying Senate Bill 22 for its primary sponsor, Senator Gage, 
stated that he could not get a definite figure at that time, but 
that he intended to "make every effort to see that local 
.governments lose no money." l.Q_,_ at 16. 

Although Senate Blll 22 was tabled by the Natural Resources 
Committee, many of the property tax relief provisions in Senate 
Bill 22 resurfaced on the Senate floor and were amended into 
House Bill 20, the "Cano1a Bill." House !Jill 20 was then sent 
into a free conference committee. The minutes of the free 
conference committee hearings show that the committee intended 
to amend House Bill 20 to alleviate all concerns about 
reimbursing those local government entities that would lose 
revenue from personal property tax reductions. On July 13, 1989, 
Senator Lynch moved to adopt amendments to reimburse local 
governmenls and school dislricts for money lost in pPrsonal 
properly tax reductions. Representative schye, noting the 
reference to "local governments" in the am•?ndrnents, asked 
Senator Gage, chairman of the free conferPnCP committee, if 
"that [local governments] has been changed in that report to 
taxing jurisdictions." July 13, 1989 (a.m.), Free Conference 
Committee on House Bill 20 Minutes at 9 ( 1989 Spec. Sess.). The 
minutes indicate the following: 

Chairman Gage responded yes that, where it says local 
governments, it is his understanding that it has bern 
changed to taxing jurisdictions. 

l.!L. at 10. Chairman Gage's response shows how the legislative 
members in their discussion of the reimbursement scheme used lhe 
terms "local government" and '"taxing jurisdictions" 
interchangeably. The main concern was that if an entity lost 
revenue through property tax reductions it would be reimbursed 
for that loss. There was to be no decrease or interruption in 
services provided at the local government level. Senator 
Lynch's amendments, while initially defeated, were reintroduced 
and adopted later in the day with his assurance that "everyone 
is protected." July 13, 1989 (p.m.), Free Conference Committee 
on House Bill 20 Minutes at 8 (1989 Spec. Sess.). 

The committee minutes referred to above indicate a legislative 
intent to replace revenues supporting all services provided at 
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the local government level. The minutes do not show an intent 
to limit reimbursements solely to counties, cities, and towns. 
They do not show any attempt to create fine distinctions as to 
what type of entities must be reimbursed. The intent was simply 
that all local government services--whether administered by 
cities, towns, counties, school districts, or special districts~ 
-dependent upon revenue from personal property taxes were to be 
reimbursed for losses from personal property tax reductions 
contained in House Bill 20. 

In effect, the use of the term "local governments'' does not 
limit the accepted meaning of "taxing jurisdictions." ~~~ SS 
15-10-401 to 412, MCA; 42 Op. Att'y Gen. No. 21 (1987); 42 Op. 
Att•y Gen. No. 73 (1988); 42 Op. Att'y Gen. No. 80 (1988). As 
shown hy the legislative history, the terms "taxing 
jurisdictions" and "local governments" were used 
interchangeably. The intent thRrefore was that those local 
government taxing jurisdictions dependent upon revenue from 
personal property taxPs must bP reimbursed for losses resulting 
from passage of House Bill 20. 

If local government entities, such as special districts, WPre 
not included in the meaning of "local governments" as used in 
section 15-1-111(6), MCA, much of the purpose of the 
reimbursement legislatidn would be defeated. A statute will not 
be interpreted to defeat its evident object or purpose. 

The objects sought to be achieved by the legislation are of 
prime consideration in interpreting statutes. Lewi~ and Cla~~ 
~QtlJ}j._y ~:. Q~art~IJ._t Q.f Commercg, 224 Mont. 223, 728 P.2d 1348, 
1351 (1986), citing !19.'11Ml...!! ~j,_l_<!Jife Fed<;> .. I"il~_iq,!.l y_,_ Sager., 190 
Mont. 247, 620 P.2d 1189 (1980). The object of the 
reimbursement scheme was to reimburse all local gnvernment 
~nllties that lost revenue as a result of the personal property 
tax reductions contained in House Bill 20. 

TIIEREFORE, I'f IS MY OPINION: 

The term "local governments" as used in section 
15-1-111(6), MCA, includes all local government entities, 
including those generally considered "taxing 
jurisdictions," that lost revenue as a result of personal 
property tax reductions. 

Sincerely, 

-"Mt«'- £~~J 
MARC RACICOT 
Attorney General 
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NOTICE OF· FUNCTIONS OF ADMINISTRATIVE CODE C014MITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Propose ls of the Department 

of Revenue are reviewed only in regard to the procedur:;~l 

requirements of the Montana A~inistrative Procedure Act. The 

Committee has the authority to .ake recommendations to an agency 

regarding the adoption, amendment, or repeal of a rule or to 

request that the agency prepare a statement of the estimated 

economic impact of a proposal. In addition, the Committee my 

po 11 the me11bers of the Legislature to de ter111ine if a proposed 

rule is consistent with the intent or the Legislature or, during 

a legialat1ve session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a rul~. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

state .. nts in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Roo• 138, Montana St!llte Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: r4ontana IIR!-1) is a 
epartment of all 

rules of state depart•ents and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, Issued twice-monthly, 
containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney general (Attorney General's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical 
Update the rule 
accumulative table 
contents in the last 
Register issued. 

index. 
by checking the 

and the hble of 
Montana Administrative 

2. Go to cross reference table ~t end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which h~v8 
been designated by the Montana Procedure Act for inclusion in 
the ARM. The ARM is updated through December 31, 1989. This 
table includes those rules adopted during the period 
January 1, 1990 through March 31, 1990 and any proposed rule 
action that is pending during the past 6 month per ic: .1. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montan., 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1989, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter ot 
the rule and the page number at which the action is publishr>d in 
the 1989 and 1990 Montana Administrative Registers. 

ADMINISTRATION. Department of. Title 2 

I-XIII and other rules - Veteran's Employment Preference -
Veteran's and Handicapped Person's Employment 
Preference, p. 1361 

2.21.8017 and other rule - Grievances, p. 1997, 377 
(Public Employees' Retirement Board) 
2.43.302 and other rules - Montana's Retirement Systeno. 

State Social Security Program - Purchasing Servicr> 
Credit - Post-retirement Benefit Adjustments - Ret urn 
to Covered Employment After Retirement, p. 1000 

(Teachers' Retirement Board) 
I-VII and other rules Crediting Military Servicr 

Payment of Benefits at Death - Payment of Child's 
Benefit- Bonuses as Compensation- Correcting fr·ror' 
on Wages Not Reported, p. 800, 1276 

(Workers' Compensation Court) 
2.52.101 Transfer of organizational and Procedural Rules of 

the Workers' Compensation Court to the Department c! 
Labor & Industry, p. 2177 

AGRICULTURE, Depart~ent of, Title 4 

I-V 
(Montana 
I-XIII 

4.12.1202 
4.12.2618 

Production of Mint, p. 1374, 1839 
Agriculture Development Council) 

and other rules- Growth Through Agriculture rrogrn~. 
p. 810, 1190, 13)8 
and other rules- Alfalfa Leafcutting Bees, p. 1, J7S 
Bond Schedule for Itinerant Merchants, p. 1037, 11~.· 
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and other rule - Fees - Agriculture Debt Mediation 
Scheduling and Agreement Procedures, p. 807, 1278 

STATE AUPITOB. Title 6 

I-VII 

I-IX 

6.6.505 
6.6.506 

Establishment and Operations of a Prelicensing 
Education Program, p. 8 
Establishment and Operations of a surplus Lines 
Stamping Office - Imposition Upon Transactions of 
Surplus Lines Insurance of a Stamping Fee 
Compulsory Membership in a surplus Lines Advie;ory 
Organization, p. 2008, 218 
Policy Definitions and Terms, p. 1252 
and other rules - Medicare Supplement Insurance 
Minimum Standards, p. 1039, 1230, 1301 

COMMERCE. pepartment of. Title 8 

(Board of 
8.6.406 

(Board of 
8.8.2803 

(Board of 
I-V 

8.12.601 

(Board of 
8.14.814 

(Board of 
I 
8.16.101 

S-3/15/90 

Architects) 
and other rules Reciprocity Qualification 
Required for Branch Office Examinations 
Individual seal Renewals standards of 
Professional Conduct Fee Schedule Architect 
Partnerships to File statement with Board Office -
Board Meetings- Seal -Governor's Report - Financial 
Records and Other Records - Grant and Issue Lic~nses 
- Duplicate License - Public Participation, p. 250 

Athletics) 
and other rules- Prohibitions- Boxing Contestants -
Physician Requirements Weights and Classes 
Scaring - Down - Equipment - Judges - Inspectot·s -
Appeals - Appeal of Decisions of Officials, p. (30, 
967, 1483 

Chiropractors) 
Applications - Minimum Requirements for Certif ici'lt ion 
-Approval of Training Programs- Recertification and 
Fees of Impairment Evaluators, p. 255 
and other rules - License Applications - Educational 
Standards for Licensure - License Examinations -
Temporary Permits - Renewals - Unprofessional conduct 
Standards - Reinstatement of Licenses - Disciplinary 
Actions Recordation of License Definitions, 
p. 258 

Cosmetologists) 
and other rules- Fees, Initial, Renewal, Penalty and 
Refund- Salons- Cosmetological/Manicurinq, p. JOG2, 
1663 

Dentistry) 
Prior Referral for Partial Dentures, p. 1065, 222 
and other rules - Board Organization - Examinations -
Allowable Functions - Minimum Qualifying standards -
Minimum Monitoring Standards - Facility Standards -
Reporting Adverse Occurrences- Fees- Oral IntPrview 
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8.16.402 

(Board of 
8.20.401 

(Board of 
I-VI 

8.22.301 

8.22.501 

(Board of 
8.24.403 

(Board of 
8.30.406 

(Board of 
8,32.411 
(Board of 
8.54.204 

8.54.817 

(Board of 
8.58.412 

(Board of 
8.62.404 

8.62.504 
(Board of 
I 
(Building 
8.70.104 

(Financial 
I 
I-III 

-570-

- Applications - Mandatory CPR, 
and other rules - Examination -
Administration or Facilit~, p. 

Hearing Aid Dispensers) 

p. 942, 2179 
Permit Required for 
1066, 2187 

and other rules Traineeship Requirements and 
Standards - Fees - Notification of Address Change -
Record Retention - Code of Ethics - Disciplinary 
Actions - Fines - Hearings - Minimum Testing and 
Recording Procedures, p. 694, 1069, 1840 

Horse Racing) 
Superfecta Sweepstakes - Tr i-superfecta Wagering, 
p. 1693, 2191 
and other rules - Simulcast Horse Racing - Simulcast 
Race Meets Under the Parimutuel System for wagering, 
p. 1683, 2189 
and other rules - Definitions - Parimutuel Exercise 
Persons Jockeys Pony Persons Trainers 
Veterinarians - General Requirements - Medication, 
p. 635, 968 

Landscape Architects) 
and other rules - Applications - Seals - Examinations 

Reciprocity Suspensions and Revocations 
Complaint Process - Disciplinary Actions - Fines, 
p. 698, 1279 

Morticians) 
and other rules - Examinations - Fee Schedule 
Itemization, p. 1624, 2193 

Nursing) 
Renewals, p. 1627 

Public Accountants) 
and other rules - Licensing of Public Accountants, 
p. 1870 
and other rules credit for Service as Report 
Reviewer Definitions Filing of Reports 
Alternatives and Exemptions Reviews and Enforce~ent, 
p. 1866 

Realty Regulation) 
Inactive Licenses Reactivation of License~ 
Continuing Edu~ation, p. 467, 1339 

Speech/Language Pathologists and Audiologists) 
and other rules Speech/Language Pathology and 
Audiology, p. 1699, 2194 
Nonallowable Functions of Aides, p. 645, 1566 

Veterinary Medicine) 
Advisory Committee, p. 952, 1341 

Codes Bureau) 
Incorporation by Reference of the Model Energy Code, 
p. 1070, 1909 
Division) 
Investment Securities, p. 1377, 2196 
Application Procedure for Authorization to Engage In 
the Escrow Business - Change of Ownership in Escrow 
Businesses- Examination of Escrow Business, p. 2111" 
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8.80.102 Banks- Direct Leasing of Personal Property, p. 470, 
1280 

(Board of Milk Control) 
8.86.301 Class I Price Formula - Class I Wholesale Prices, 

p. 2101 
8.86.301 Formula for Fixing Class I Wholesale, Retail, Jobber 

and Institutional Prices, p. 1546 
8.86.301 Class I Resale Pricing Formula, p. 710, 2047 
8. 86. 505 Quota Rules for Producers Supplying Meadow Gold 

Dairies, Inc., p. 2099 
8.86.506 Statewide Pooling Arrangements as it Pertains to 

Producer Payments, p. 2109 
(State Banking Board) 
I Application Procedure for a Certificate of 

Authorization to Establish a New Branch, p. 1380, 
2201 

1 Application Procedure for Approval to Merge 
Affiliated Banks, p. 1302, 2198 

(Board of Investments) 
I-IX Montana Economic Development Act - The Conservation 

Enhancement Program, p. 1634, 2204 
8. 97.802 and other rules - Montana Capital Company Act -

Investments by the Montana Board of Investments, 
p. 1881 

8.97.1101 and other rule- Names and Addresses of Board Members 
Conventional Loan Program Purpose ~nd Loan 

Restrictions, p. 182 
8.97.1101 and other rules - Organi:!:ational Rule Forward 

Commitment Fees and Yield Requirements for All Loans 
- Loan Programs Assumptions, p. 1631, 2203 

(Montana State Lottery Commission) 
8.127.101 and other rule - organizational Rule Retailer 

Commissions, p. 954, 1484 
8.127.203 and other rules - Definitions - Retailer Bonding -

Duties - Revocation or Suspension of Licensed 
Prizes- On-line Endorsement, p. 2017, 226 

EDUCATION. Title 10 

(Superintendent of Public Instruction) 
I-IV Spending and Reserve Limits, p. 24 
I-V Guaranteed Tax Base, p. 15 
I-VII Pe .. issive Amount, Voted Amount and School Levies, 

I-XXII 

10.13.101 
(Board of 
10.55.804 

p. 29 
and other Rules - Tuition and Accounting Practices, 
p. 330 
and other rules - state Equalization, p. 184 

Public Education) 
and other rules - Gifted and Talented - Experience 
Verification - Cla$s 3 Administrative Certificate, 
p. 1072, 2050 

10.57.301 and other rules Endorsement Information 
Endorsement of Computer Science Teachers - Pol icy 
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Governing Pupil Instruction-Related Days Approved for 
Foundation Program calculations - Program of Approved 
Pupil Instruction•Related Days, p. 2116 

10.57.401 Class I Professional Teaching Certificate, p. 1640 
(state Library Co~ission) 
I Reimbursement to Libraries for Interlibrary Loans, 

p. 956, 1844 

FAMILY SERVICES. Qepartment of. Title 11 

11.5.1002 and other rule- Day Care Rates Payments and Parental 
Access to Day care Facilities, p. 1305, 16P4 

11.7.402 and other rules - composition of and Cri-teria for 
Approving Reco~endations of Youth Placement 
Co~ittees Composition of Foster Care Review 
Committees, p. 265 

11.12.104 and other rule- Licensure of Youth care Facilities, 
p. 263 

11. 14. 314 and other rule - Group Day Care Home Health Care 
Requirements, p. 2020 

11.16.120 and other rules - Licensure of Adult Fost<'r Care 
Homes, p. 1706, 2207 

FISH. WILDLIFE AND PARKS. Qepartment of, Title 1~ 

I-VI 

I-VI 

12.6.901 

12.6.901 
12.6.903 
12.9.210 

Paddlefish Egg Donations, Marketing and Sale, 
p. 1383, 2051 
Upland Game Bird Habitat Enhancement Prcgr~m. 
p. 1386, 2054 
Water Safety Regulations - Closing Certain Wnters, 
p. 35 
Water Safety Regulations, p. 1257, 1910 
Helena Valley Equalizing Regul~tions, p. SOG, 12~1 
Warm Springs Game Preserve, p. JB 

HEALTH AND ENVIRONMENTAL SCIENCES. Department ~Title -~ 

I 

I-III 

I-V 

I-XV 

I-XXIV 
I-XXXII 
I-XXXVIII 

16.8.807 

16.10.606 

Access of Funeral Directors or Morticians to Copi<'~ 
of Death Certificates, p. 1480 
Living Will Procedures for Emergency Medical Services 
Personnel, p. 1737, 2232 
Reports of Unprotected Exposure to Infectious 
Disease, p. 1733, 2229 
Pretreatment Standards for Discharges Into rubli~ly 
Operated Treatment works, p. 1457, 2063 
Petroleum Tank Release Compensation Program, p. " 1J 
Occupational Health- Asbestos Control, p. 1740, 223·1 
and other rules - Licensing of Emergency !·led i L',1l 

Services, p. 1712, 2212 
and other rule - Monitoring and Reporting of Air 
Quality Data, p. 1259, 2059 
Temporary Licensing of Tourist Homes Durina thr 
Montana Centennial cattle Drive, p. 1390, 2211 
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16.20.901 and other rules Montana Pollutant Discharge 
Elimination System, p. 1391, 2060 

16.26.102 and other rules Women, Infants and Children, 
p. 2022, 227 

16.45.101 and other rules Underground Storage Tanks 
Reimbursement for Petroleum Storage Tank Release 
Clean Ups, p. 1075, 1308, 1912 

HIGHWAYS. pepartment of. Title 18 

I-XX Installation of Motorist Information Signs Along 
Interstate and Primary Highways, p. 1641, 111 

18.8.5108 and other rules- Convoy Moves of oversize Vehicles­
Flag Vehicle Requirements, p. 2027 

INSTITUTIONS. pepartment ot. Title 20 

20.3.202 

20.7.102 

and other rules - Definitions - Clients' Rights -
outpatient Component Requirements - Certification 
System for Chemical Dependency Personnel - Chemical 
Dependency Education Course Requirements ACT, 
p. 2121 
Prisoner Application Procedure, General Statute 
Requirement, p. 1767, 285 

JUSTICE. Department of. Title 23 

I-XLVII 
I-L 
8.124.101 
8.124.102 

(Board of 
23.14.401 

23.14.404 

Emergency Rules - Gambling, p. 1485 
Gambling, p. 1769, 286 
and other rules - Gambling, p. 2127 
and other rules - Emergency Amendment and Adoption -
Video Gambling Machine Rules, p. 1504 

crime control) 
and other rules - Administration of Peace Officer 
standards and Training - Minimum Standards for the 
Employment of Detention Officers - Requirements for 
Detention Officer Certification - Referenced Rules to 
Apply to Full-time and Part-time Detention Officers, 
p. 1559, 2064 
and other rule General 
certification Requirements 
Certificate, p. 1557, 2065 

Requirements 
for the 

for 
Basic 

LABOR AND INPUSTRy. pepartment of. Title 24 

(Workers• compensation Judge) 
24.5.101 and other rules - Procedural Rules of the court, 

p. 349 
(Human Rights Commission) 
24.9.212 Confidentiality - Procedure on Finding of Lack of 

Reasonable cause - contested Case Record - Exceptions 
to Proposed Orders, p. 2157 
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24.16.9009 and other rule Prevailing Wage Enforcement 

(Board or 
I-VIII 

(Workers' 
24.29.101 

Placing All Prevailing Wage cases Under wage Claim 
Proceedings, p. 1654, 2249 

Personnel Appeals) 
Review or Wage Claims by the Board of PPr~onnel 
Appeals, p. 1656, 2250 

compensation) 
and other rules Transfer of Part of the 
Organization and Function of the Division of Workers' 
Compensation to the Employment Relations Division, 
p. 2151 

STATE LANQS. Qepartment of. Title 26 

I-VII 

I-XII 

26.4.724 

Authorizing Permitting and Requiring Reclamation of 
Hard Rock Mill& and Operations that Reprocess 
Tailings and Waste Rock from Previous Operations, 
p. 267 
and other rule& - Disposal of Underground Coal Mine 
Waste - Individual Civil Penalties - Restrictions on 
Financial Interests of Multiple Interest Advisory 
Boards, p. 1309, 366A 
and other rules - Revegetation of Land Disturbed by 
coal and Uranium Mining Operations, p. 1885 

LIVESTOCK. Qepartment of. Title 32 

I 

32.2.401 

32.3.201 

Notice of Change of Agent Employment Status, p. 511, 
1845 
and other rules - Requiring a Sheep Permit before 
Removal of Sheep from county or state Fees, 
P• 18941 JOO 
and other rules - Regulating Sheep, Bison and Llamas, 
p. 1660, 300 

NATURAL RESOURCES ANQ CONSERVATION. Department of, Title 36 

I-II 

1-Il 

(Board of 
36.15.101 
36.1'5.118 

(Board of 
I 
36.21.415 
(Board of 
I 

Reject Permit Applications for Consumptive Uses -
Modify Permits for Nonconsumptive Uses in Rock Creek 
Basin, p. 1334, 301 
Reject Permit Applications for Consumptive Uses and 
to Modify Permits for Nonconsumptive Uses in Grant 
Creek Basin, p. 959, 228 

Natural Resources and conservation) 
and other rules- Floodplain Management, p. 727, 1665 
voluntary Transfer of A Reserved Water Right, 
p. 1564, 2066 

water Well Contractors) 
Abandonment of Monitoring Wells, p. 273 
Fee Schedule, p. 1790, 119 

Oil and Gas Conservation) 
Incorporating by Reference Rules Pertaining to the 
Montana Environmental Policy Act, p. 2164 

Montana Administrative Register 5-l/lS/90 



-575-

36.22.307 and other rules - Issuance of Oil and Gas Drilling 
Permits - Public Notice Requirements - Change of 
ownership Requirements - Bond Release, p. 1792, 305 

36.22.601 and other rules- Emergency Amendment- Public Notice 
and Opportunity to be Heard Before Drilling Permits 
May Be Issued, p. 1512 

PUBLIC SERVICE REGULATION. Department of. Title 38 

I-XXIII 

)8.4.105 

38.5.2202 
~" 

,38.5.3332 

and other rule Establishing Certain Minimum 
Standards for the Adequacy of Telecommunications 
Services, p. 377, 1515 
and other rules - Intrastate Rail Rate Proceedings, 
p. 1796, 2252 
and other rule - Federal Pipeline Safety Regulations 
Including Drug-Testing Requirements, p. 275 
Customer Billing, p. 192 

REVENUE, Department of. Title 42 

I 

I 
I 
I 
I 
I-III 

I-V 

42.12.205 

42.15.106 
42.15.117 
42.17.105 
42.17.114 

42.18.101 

42.20.401 

42.23.117 
42.23.413 

42.27.102 
42.27.301 

Property Tax for co-op Vehicles, p. 1805, 233 
Bad Debt Credit - Special Fuel Dealers - Motor Fuels 
Tax, p. 1262, 1847 
Prepayment of Motor Fuel Taxes, p. 1264, 2068 
Allocation of Accommodation Tax, p. 1164, 1529 
Bad Debt credit - Motor Fuels Taxes, p. 831, 1282 
Keylock or cardtrol statements, p. 745, 1284 
Property Tax - Reappraisal of Real Property Dealing 
With Statistical Procedures and Results, p. 198 
Property Tax - Reappraisal of Real Property, p. 54, 
202' 367 
and other rule - Requirements When Licensing Is 
Subject to Lien, p. 194 
Personal Income Tax Surcharge, p. 1801, 120 
Capital Gain Exclusion for Income Taxes, p. 1266 
Computation of Withholding Taxes, p. 1803, 121 
and other rule - W-2 Filing Dates for Withholding 
Taxes, p. 1268, 1846 
and other rules - Property Tax - Reappraisal Plan, 
p. 2031 
and other rules - Property Tax - Sales Assessment 
Ratio, p. 2039 
Surtax for Corporations, p. 2044, 234 
Carryover of Net Operating Losses Corporation 
License Tax, p. 2166 
Distributors Bond for Motor Fuels, p. 1799, 122 
Gasoline Seller's License for Motor Fuels, p. 747, 
1283 

SECRETARY OF STATE, Title 44 

I Interpretive Rule Regarding Facsimile Fequests for 
Absentee Ballots, p. 749, 1343 
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I-III and other rules - Fee Schedules for Filing Documents 
in the Secretary of state's Office Facsimile 
Filinqs - Priority Fees, p. 963, 1342 

1.2.419 Filinq, Co~pilinq, Printer Pickup and Publication for 
the Montana A~inistrative Register, p. 1806, 2253 

44.9.103 and other rules - Mail Ballot Elections, p. 2168, 
308 

(Commissioner of Political Practices) 
44.10.331 Limitations on Receipts From Political committe0s to 

Legislative candidates, p. 203 

SOCIAL AND REHABILITATION SERVICES, pepartment of, Tit_L~ 

I 

I-II 
I-VIII 

I-LXV 

46.10.407 

46.10.508 

46.12.102 

46.12.303 
46.12.402 

46.12.505 

46.12.532 

46.12.545 

46.12.545 

46.12.550 
46.12.570 

46.12.571 

46.12.1011 

46.12.1201 

46.12.1823 
46.12.2013 

and other rule - Transfer of Resources for Genernl 
Relief Eliqibility Purposes, p. 1905, 127 
Transitional Child care, p. 207 
Skilled Nursinq and Intermediate care S0rvices In 
Institutions for Mental Diseases, p. 278 
and other rules Child support Enforcement 
Procedures and Administration, p. 74, 375 
Transfer of Resources Rule for the AFDC Program, 
p. 1896, 123 
and other rules - Eligibility Requirements for the 
AFDC Program, p. 1166, 1570 
and other rules Medicaid rrovider Sanctions, 
p. 1819 
Medicaid overpayment Recovery, p. 2175, 379 
Medicaid Sanctions for Intermediate Care Facilities 
for the Mentally Retarded, p. 1808 
and other rules Reimbursement for Certified 
Registered Nurse Anesthetists' Services, p. 1171, 
1848 
Reimbursement for Speech Therapy Services, p. 596, 
876 
and other rules - Occupational ".Cherapy Services, 
p. 370 
and other rules - occupational Therapy servic<'s, 
p. 1270, 1669 
and other rules- Home Health Services, p. 654, 1285 
and other rules- Clinic Services Provided by Public 
Health Departments, p. 1168, 1850 
and other rules Coverage Requirements and 
Reimbursement for Clinic Services - Psychological 
services -Clinical Social Work Services, p. 71 
and other rules - Specialized Nonemergency Medical 
Transportation, p. 1811, 2254 
and other rules- Reimbursement of llursing Facilities 
for Nurse Aide Wage Increases - oxygen Equipment -
Incorporation of the Patient Assessment Manu" 1 
Other Matters, p. 1814, 2255 
and other rule - Hospice Services, p. 205 
Reimbursement for Certified Registered t:urse 
Anesthetists, p. 214 
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46.12.3207 Ineliqibility for Certain Medicaid Benefits Following 
certain Transfers of Resources, p. 1898, 124 

46.12.3401 Transitional Medicaid Coverage, p. 210 
46.12.3401 Medicaid coveraqe for Pregnant Women and Children up 

to Age Six, p. 212 
46.12.3803 Medically Needy Income Levels, p. 368 
46.12.4008 Earned Income Disregards for Institutionalized 

Individuals, p. 216 
46.13.405 Low Income Energy Assistance Program (LIEAP), 

p. 1174, 1571 
46.25.101 and other rules- General Relief, p. 1825, 2271 
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