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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE TUE BOARD OF ARCHITECTS

NOTICE OF AMENDMENT, RE-
PEAL AND ADOPTION OQOF RULES
PERTAINING TO ARCHITECTS

In the matter of the proposed )
general amendment, repeal and )
adoption of rules pertaining )
to architects )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On March 1o, 1990, the Board of Archilects proposes to
amend the above-stated rules.

2. The Board is proposing to amend ARM 8.6.405
Reciprocity, 8.6.406 Qualification Required for Branch
office, 8.6.407 Examinations, 8.6.409 Individual Seal, 8.6.410
Renewals, 8.6.412 Standards of Professional Conduct, 8.6.413
Fee Schedule, and 8.6.415 Architect Partnerships to File
Statement with Board Office; proposing to repeal 8.,6.401 Board
Meetings, 8.6.402 Seal, 8.6.403 Governor's Report, 8.6.404
Financial Records and Other Records, 8.6.408, Grant and Issue
Licenses, and 8.,6.411 Duplicate License; and proposing to
adopt a new rule pertaining to Public Participation.

3. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"8.6.406 QUALIFICATIONS REQUIRED-OF-AREHITEEFS-LICENSED

OBFSIBE FOR MONTANA BRANCH OFFICE 4%} An-architect-tieensed
tn-a-state-other-than-Montana-who-has-tor-rs-contemptating)
his-frrut-arehttecturai-commission~rn-Montana-mustr-hefore
commenerng-that-commisston;-be-treense-by-the-boards

2% (1) No firm, corporation, partnership or individual
may establish or maintain within this state, an-effree-or
branch office to engage in the practive of architecture unless
such branch office er-effice is under the respsastbie control
and direction of a Montana licensed resident architect
duty-tieensed-with-this-beard who is in th@mbfgjfhvgifiﬁf_a
majority of the time the office _open."

Auth? Sec. 37-1-131, 37-65-204, MCA; IMP, Sec.
37-65-303, 37-65-305, MCA

REASON: Amendments to this rule are being proposed to
delete language covered by statute and to clarify to what
extent. an out-of-state architectural firm's Montana branch
office must be under the control of a licensed Montana
resident architect.

"8.6.407 FXAMINATIONS (1)} An writken examination
prescribed by the board must be taken, but only after the
applicant has met the prerequisltes and has been approved by
the board for admission to the examination. Applicants for
examination are required to file an application with the

board. Application forms will be supplied by the bnayd
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office. A copy of the applicant's degree and the examination
fee must accompany the completed application. Application for
examination must be filed by-Aprii-i5-of-each-year at least 60
days prior to the examination date.

(2) through (4) will remain the same.,”

Auth: Sec. 37-1-131, 37-65-204, 37-65-303, MCA; IMP,
Sec. 37-65-303, MCA

REASON: A new computer-administered examination is now
being used, in addition to the written examination. The rule
should be expanded accordingly. With the computer examination
now available, the licensing examination can be offered more
than once a year. Therefore, the board is proposing a filing
date of 60 days prior to the scheduled examination, instead of
holding applicants to April 15th of each year.

"8.6.410 RENEWALS (1) will remain the same.

"(2) The beginning of the fiscal year is July l and
all licenses bear this date. The renewal fee shall be
due beginning on July 1. However, a 1 month grace period
thereafter is provided by statute. A late renewal fee will
be imposed upon any license which has not been renewed by July
31. Fhe-holder-of-an-expired-iicense-may-be-required-to-make
reapplitcation-te-the-state-or-naktionat-boards Both a renewal
fee_and late renewal fee will be imposed for each year_a
license ig lapsed. A license that has lapsed for three
successive years automatically terminates apd may not
be reinstated, and a mew Jlicense must be obtained, and
appropriate fees must be paid. This is _in conformity with
Section 37-1-141, MCA."

Auth: Sec. 37-1-131, 37-65-204, MCA; IMP, Sec.
37-1-131, 37-65-306, MCA

RFASON: The amendments are to clarify the reinstatement
process and to clarify the status of lapsed licenses,

"8.6.412_ STANDARDS FOR_PROFFSSIONAL CONDUCT (1) through
(q) will ‘'remain the same.

(r) discbeying any statute in Chapter 65, Title 37, MCA
or any rule or order of the board.”

Auth: Sec. 37-1-131, 317-65-204, MCA; IMP, Sec.
37-65-321, Mca

REASON: This additional conduct standard is being
proposed to enhance the enforceability of the practice act and
the board's rules and orders.

"8.6.413 FFE SCHEDULE
(1) ARF examination and re-examination:

ta) Division A - Pre=Design S 36708 33.00
(b} Division B - Site Design - Written 78+680 17.00
(c) Divigion B - Site Design - Graphics 55.00
¢e} (d) Division C - Building Design 96:00 88.00

td+ (e) Division D/F ~ Structural Technology --
General and Long-Span 36:66 26.00
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te+ (f) Division E ~ Structural Technology --

Lateral Forces ¥2+60 11.00
t£+ (g) Division G - Mech/Plbg/Elec/Life

Safety 36+08
493 (h} Division H - Material and Methods 36500
¢h+ (1) Division I - Construction Documents

and Services 36+60 331.00
(2) Reciprocity 100.00
{3) Renewal (if paid by July 3lst) 45:80 40.00
(4) Late renewal (if paid after July 3lst) 85.00
(3) Qriginal License Fee 20.00
(6) Documents, Duplicate License, Rosters 27.00

(7) All fees are non-refundable.”

Auth: Sec, 37-1-134, 37-65-204, 37-65-307, MCA; 1IMP,
Sec. 37+1-134, 37-65~304, MCA

REASON: The fee reductions are being proposed to set
current fees commensurate with program area costs as mandated
by 37-1-134, MCA. A new fee is proposed to cover costs of a
new licensing examination category,

4. The proposed repeals will read as follows:

8.6.401 BOARD MEETINGS Full text of the rule is located
at page 8-207, Administrative Rules of Montana. The board
18 proposing to repeal this rule because it unduly repeats
section 37-65-201, MCA, and is otherwise redundant and
uhnecessary.

Auth: Sec. 37-65-204; TMP, Sec. 37-65204, MCA

8.6,402 SEAL Full text of the rules is located at
page 8-207, Administrative Rules of Montana. The board 1is
proposing to repeal this rule because the board seal is not
required by statute.

Auth: Sec. 37-65-204, MCA; IMP, Sec. 37-65-204, MCA

8.6,403 GOVERNOR'S REPORT Full) text of the rule 1s
located at page 8-207, Administrative Rules of Montana.
The board is proposing to repeal this rule because it 1is
superseded by Section 37-1-106, MCA.

Auth: Sec. 37-1-106, MCA; IMP, Sec. 37-1-106, MCA

8.6.404 FINANCITAL RFCORDS_AND OTHER RFCORDS Full
text of the rule is located at pages 8-207 and 8-208,
Administrative Rules of Montana. The board is proposing to
repeal this rule because it 18 superseded by Section 37-1-101,
MCA.

Auth: Sec. 37-1-10), 37-65-204, MCA; TMP, Sec,.
37-65-201, MCA

8.6.408 GRANT AND ISSUE LJCENSES Full text of the rules
is located at page 8-210, Administrative Rules of Montana.
The board is proposing to repeal this rule because 1t 1is
repertitive of Section 37-1-303, and 37-1-305, MCA.

Auth: Sec. 37-1-131, 37-65-204, MCA; IMP, Sec.
37-65-303, MCA
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8.6.411 DUPLICATE LICENSES Full text of the rules
is located at page 8-210, Administrative Rules of Montana.
The board is proposing to repeal this rule because it is
repetitive of ARM 8.6.413.

Auth: Sec., 37-1-131, 37-65-204, 37-65-303, MCA; IMP,
37-65-303, MCA.

5. The proposed new rule will read as follows:

"1 _PUBLIC PARTICIPATION (1) The board of architects
hereby adopts and incorporates by this reference the public
participation rules of the department of commerce as listed in
Chapter 2 of this title.”

Auth: Sec. 2-4-201, MCA; IMP, Sec. 2-4-201, MCA

RFASON: This rule is mandated by Section 2-4-201, MCA.

6. The board proposes to correct the history notes of
the following rules:

8.6.405 Reciprocity to comply with the renumbering of
37-1-103 to 37-1-131;

B.6.409 Individual Seal to comply with the renumbering of
17-1-103 to 37-1-131; and

B.6.415 Architect Partnerships to File Statement with
Board Office to comply with the renumbering of 35-4-209 to
36-3-203.

6. Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to
the Board of Architects, 1424 - 9th Avenue, Helena, Montana
59620-0407, no later than March 8, 1990.

7. 1f a person who is directly affected by the proposed
amendment wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
comments he has to the Board of Architects, 1424 - 9th Avenue,
ltelena, Montana 59620-0407, no later than March 8, 1990.

8. If the Board receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever
1= less, of those persons who are directly affected by the
proposed amendments, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will
be directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
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Administrative Register. Ten percent of those persons
directly affected has been determined to be 77 based on the
772 licensees in Montana.

BOARD OF ARCHITECTS

F. WAYNE GUSTAFSON, éHAIRMAN
AS
BY: iii;ﬁ::,f/7>/

M.I}gHAEL L. LETSON, DIRECTOR

DEPARTMENT OF COMMERCE

Certified to the Secretary of State, January 29, 1990.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE TIIE BOARD OF CHIROPRACTORS

NOTICE OF PROPOSED ADOPTION
OF NEW RULES PERTAINING TO
IMPATIRMENT EVALUATORS

In the matter of the proposed )
adoption of new rules pertain- )
ing to applications, minimum )
requirements for certification, )
approval of training programs, )
recertification and fees of )
impairment evaluators )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. 0On March 10, 1990, the Board of Chiropractors proposes
to adopt new rules pertaining to Impairment Evaluators.

2. The proposed new rules will read as follows:

"1. _APPLICATIONS FOR _CERTIFICATION OF IMPATRMENT
EVALUATORS (1) Any person desiring to be certified as
an evaluator to rate impairments of workers compensation
claimants or insurers shall file an application with the
board.

(2) Applicants must have been in active clinical
practice for a minimum of three (3) years, with at least fifty
(50) percent of the applicant's practice devoted to patient
management .

(3) Applicants may gqualify for the certification
examipation by:

{a}) successfully completing a board-approved program for
education and training of certified chiropractic impairment
evaluators; or

(b) successfully completing an educational and training
program relating to chiropractic orthopedics, impairment
ratings or similar course work at a CCE status chiropractic
college or any other college or university approved by the
board.,

(4) Diplomats of the American Chiropractic Board of
Orthopedists (DACBO) will not be required to take the 12
hours of the chiropractic orthopedics section of the training
program,

(5) Applicants must take and pass an examination
prescribed and given by the board with a minimum passing grade
of 75% of all questions asked.

(6) Applications shall be accompanied by official
transcripts, diplomas or similar certificates evidencing
successful completion of one of the types of education
and training programs approved by the board. Successful
completion is deemed to mean obtaining a raw score overall
of 75% on a comprehensive examination covering the entire
education and training program.”

Auth: Sec., 37-12-201, MCA; TMP, Sec., 37-12-201, MCA

3-2/8/90 MAR Notice No. 8-12-13



-256~

"1I. MINIMUM REQUIREMENTS FOR BOARD-APPROVED PROGRAMS
TO_QUALIFY FOR CERTIFICATION AS EVALUATORS (1) In order
to qualify for board approval, programs for education and
training of prospective chiropractic impairment evalnators
must require completion of a minimum of 36 hours of classroom
course work of the following amounts on the tollowing subjeet
areas:

ta) 12 hours of chiropractic orthopedics;

(b} 12 hours of educational material specifically
prepared by a medical doctor who specializes in impairment
rating; and

(c) 12 hours of instruction from plaintiffs' advocate
attorneys, defendants' advocate attorneys and claims examiners
experienced in handling of worker's compensation cases.”

Auth: Sec. 37-12-201, MCA; IMP, Sec. 37-12-201, MCA

"III. APPROVAL OQF TRAINING PROGRAMS (1} Applications
for approval of a training program shall be made by letter
with supporting documents and must demonstrate to the
satisfaction of the board that such programs fulfill the
requirements of the board.

(2} The supporting documents must include a syllabus
or program outline specifying the classroom hours for each
segment of the program, a vitae of each instructor and the
nmethod to be employed in monitoring attendance.

{3) In evaluvating a proposed training program, the board
may investigate and make personal inspection, or delegate to
one or more of its members or any other duly gualified person
the anthority to make such investigations and inspections for
the board. Such investigations and inspections will be at the
expense of the program sponsors.

(4) wWhen a training program is approved, the board will
1ssue a letter of approval for the trainling program.

(5) Approval of a program may be withdrawn when the
board finds that the program fails to maintain the educational
standards set forth in the original application.,”

Auth: Sec., 37-12-201, MCA; IMP, Sec. 37-12-201, MCA

"IV. RECERTIFICATION - DENIAL - REVOCATION (1) A
minimum of four (4) hours of specialized continuing education
relevant to impairment evaluation every even numbered year
must be demonstrated to qualify for recertification impalrment
evaluators. This requirement is in addition to the continuing
education hours required for annual renewal of license to
practice chiropractic in this state.

{2) Perslistent deviation from generally accepted
standards for impairment evaluation is grounds for denial
of recertification or revocation of the impairment evaluator
certificate.”

Auth: Sec. 37-1-134, 37-12-201, MCA; IMP, Sec.
37-12-201, MCA

"V. FEES
(1) Application fee for impairment evaluators $125.00
(2) Certificate fee for impairment evaluators S 75.00
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(3) Recertification fee for impaired evaluators $ 50.00"
Auth: Sec, 37-12-201, MCA; IMP, Sec. 37-1-134,
37-12-201, MCA

REASON: These rules are being proposed to provide for
qualifying and certifying chiropractors to perform impairment
evaluations for worker's compensation claimants and insurers
as provided by HB 33. They also provide for fees to finance
the administration of the program.

These rules are mandated by Chapter 203 of the laws
of 1989, which requires the board of chiropractors to
set standards for chiropractors to qualify as impairment
evaluators for workers compensation claimants and insurers.

3. Interested persons may submit their data, views or
arguments concerning the proposed adoptions in writing to the
Board of Chiropractors, 1424 - 9th Avenue, Helena, Montana
59620-0407, no later than March 8, 1990.

4. 1f a person who is directly affected by the proposed
adoptions wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
comment's he has to the Board of Chiropractors, 1424 - 9th
Avenue, Helena, Montana 59620-0407, no later than March 8,
1990.

5. If the Board receives requests for a public hearing
on the proposed adoptions from either 10% or 25, whichever
ig less, of those persons who are directly affected by the
proposed adoptions, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will
be directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 31 based on the
310 licensees in Montana.

BOARD OF CHIROPRACTORS
ROGER COMBS, D.C., PRESTDENT

M;gﬂhEL L. LETSON, DIRECTOR

DEPARTMENT OF COMMERCE

Certified to the Secretary of State, January 29, 1990.

3-2/8/90 MAR Notice No. 8-12-13
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF CHIROPRACTORS

NOTICE OF PROPOSED AMENDMENT,
REPEAL AND ADOPTION OF A RULE
PERTAINING TO THE PRACTICE OF
CHIROPRACTIC

In the matter of the proposed )
general revision and amendment )
of rules pertaining to license )
applications, educational )
standards for licensure, li- )
cense examinations, temporary )
permits, renewals, unpro- )
fessional conduct standards, )
reinstatement of licenses, and )
disciplinary actions; repeal )
of a rule pertaining to re- )
cordation of license; and )
adoption of new rule pertain- )
ing to definitions }

)

NO PUBLIC HEARING CONTEMPLATFED

TO: All Interested Persons:

1. On March 10,1990, the Board of Chiropractors proposes
to amend 8§.12.601, 8.12.603, 8.12.604, 8.12.606, 8.12.607,
8.12.609, 8.12.612, to repeal 8,12.602 and to adopt a new
rule I pertaining to the practice of chiropractic.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

“8,12.601 APPLICATIONS, EDUCATIONAL REQUIREMENTS

(1) The admission to examination for licensure shall
be based upon proof that the applicant has completed 2 years
of college in addition to graduation from an approved
chiropractic college that has status with the council on
chiropractic education (CCE). As part of either the two
years of college or the education program at the chiropractic
college, each applicant must have had 120 classroom hours of
instruction in physiotherapy.

(2) Official transcripts from all colleges and
chiropractic college diploma shall accompany the application
and be submitted directly to the office of the board.

(3) In addition, applicants must provide a certified
copy of the national board scores, parts 1 and IT including
physiotherapy, to the board prior to examination.

(2) through (4) will remain the same but will be
renumbered (4) through (6)."

Auth: Sec, 37-1-131, 37-1-134, 37-12-201, MCA; IMP, Sec.
37-1-131, 37-1-134, 37-12-201, 37-12-302, and 37-12-304, MCA

REASQN: Proposed amendments to this rule are style and
drafting in nature and are for the purposes of clarification.

MAR Notice No. 8-12-14 3-2/8/90
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"8.12.603 EXAMINATION (1) Examination for licensure
shall be made by the board according to the method deemed
necessary to test the qualifications of applicants. An oral
interview and practical demonstration may be required in
addition to the minimum written examination., Part III,
clinical competency examination of the national board of
chiropractic examiners wti} may be accepted in lieu of the
board's written examination. Applicants who have not passed
part TT! will be required to take and pass the complete
written examination of the board.

(2) through (4} will remain the same.”

Auth: Sec. 37-12-201, MCA; IMP, Sec. 37-12-304, MCA

REASON: Proposed amendments to this rule are style and
drafting 1n nature and are for the purpose of clarification.
The amendments will make clear that the board is not bound to
accept the ¢linical competency exam of the national board. and
that applicants who have not passed part III of that exam must
take and pass all of the board's written exam.

"$.12.604 TEMPORARY PERMTIT (1) All applicants for
temporary pormxfg must work under the direct supervision and
presence of a lirensed chiropractor in the state of Montana
and must furnish documentation of this supervision and_a

completed application to thP board.

does not_allow the holder_ to _have
a qpparatp offlre as a_ praht1t10n9r, or to practice the
profession w1thout supervision of a llcensed chiropractor.

{4} A statement Pntxng to the;ﬂgoyg_ itions shall
be_signed by both the supervising licensed chiropractor and

the applicant, and filed with the board,

(5) Temporary permits will only be tassued in _effect
until 10 days after the date of the next license examination.
and-nNo more than two consecutive temporary permits may be

issued fer to an applicant under one_application.”
Auth:  Sec, 37-12-201, MCA; IMP, Sec, 37-12-3103, MCA
REASON: This amendment is being proposed to clarify
the permissible activities of temporary permit holders,
the conditions under which holders of temporary permits
may practlce, and the responsibilities of chiropractors who
supervise temporary permit holders,

[N}
([
[
ten

RENEWALS - CONTINUING FDUCATION REQUTREMENTS

{2) _Continuing education courses recognized by the
board pertaining to_the practice of chiropractic lncludp

red by CCE approvpd chiropractic, Colleges. Lther
prngra,s will _be approved by the boagg_gn a per case basis.
€237(3) and (2)(a) will remain the same.

th) Clock hours of continuing education cannat be
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accumulated and carried over from one renewal year to the
next renewal year., €lassreom-time-shali-be-monitored-by-beard
membertsi-andfor-a-detegates-

(c) through (d){(ii) will remain the same.

(3) through (5) will remain the same but will be
renunbered (4) through (6)."

Auth: Sec. 37-1-134, 37-12-201, and 37-12-307, MCA; IMP.
Sec. 37-1-134, 37-12-307, MCA

REASON: This amendment is being proposed to clarify what
continuing professional education courses are and will be, and
to delete the requirement for monitoring continuing education
courses, as the rule already requires evidence of attendance
at programs.

"8.12.607 UNPROFESSIONAL CONDUCT For the purpose of
implementing the provisions of section 37-12-321914), MCA,
the board defines "conduct unbecoming a person licensed to
practice chiropractic or detrimental to the best interests of
the public" as follows:

(1} through (11) will remain the same.

(12) Performing_an adjustment of the coccyx through the
vagina unless the following conditions are met:

(a) the coccyx cannot be adjusted rectally or the
patient is offered and declines the option of the rectal
technigue;

(b) the coccyx adlpqtment71: Efrformed with the use of a

Lg) a femalgwqggendant is pr esent at all times the
patient is examined and the coccyx. ad)ustment is being
performed.

(13) Having had a license to practice chirgpractic or
any related health care discipline in_another state or foreign
country disciplined or voluntarily surrendered for any of the
above specified conduct.”

Auth: Sec. 37-12-201, MCA; IMP, Sec. 37-12-321,
37-12-411, MCA

REASON: Proposed subrule (12) is being proposed
to address a new and developing practice concern in the
profession. The technigue is permitted but only under
circumstances that are intended to protect both the
practitioner and the patient and to implement Chapter 203 of
the Laws of 1989. Proposed subrule (13) is being proposed
because the increasing mobility of professionals places more
of the public at risk from incompetent practice. The propnsal
will provide the board a mechanism to address conduct of
professionals that takes place outside of Montana.

"8,12.609__RETNSTATFMENT (1) will remain the same.
2 Appllnatlons for rPlnqtatement of licenses

previously denied, revoked or suspended must include evidence

of rehabilitation, or elimination or_cg;gmgj_phgrcong}tlggg
for denial, revocation or suspension.
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(3) Evaluation of applications for reinstatement of
licenses denied under section 37-12-323, MCA, will be based
upon, but not limited to:

{(a) the geverity of the act or omission whick resulted
in_the denial of license;

(b) the conduct of the applicant subsequent to the

denial of license;

{c) the lapse of the time since denial of license;

(d) compliance with any condition_the board may have
impogsed as a prerequisite for reapplication;

(e) the degree of rehabilitation attained by the
applicant, as _evidence by statements sent directly to the
board from qualified people who have professional knowledge of
the application;

(f)  assurance that the applicant can practice _without
risk to the public; and

(g) personal interview by the board, at their
disgretion.”

Auth: Sec. 37-12-201, MCA; IMP, Sec. 37-12-323, MCA

REASON: This amendment is being proposed to clarify
and detai) procedures and criteria for applications for
reistatement of licenses, with protection of the public
paramount. There has been an increasing incidence of =sexual
exploitation in this and other health care professions.

The rule recognizes that =ome disciplined licensees can be
rehabilitated to the extent that they can again serve the
public.

"#,12.612 DISCIPLINARY ACTIONS (1) through (2)(h) will
remain the same.

(1) _imposition of a fine or fines not to exceed $500
per incident of violation;

(3) will remain the same.

(4) Failure to pay the fine and_assessments for
_hen-renewal of license.

37-12-202, MCA; IMP, Sec.

Vic

37-12-411,
RFASON: Thisg rule is being propnsed to implement Chapter
203 of the Laws of 1989,

3. ARM 8.12.602 is being proposed for repeal. Full text
of the rule 1s located at page B-357, Administrative Rules of
Montana. The reason for the proposed repeal 1s that the board
has no statutory authority for implementing this rule. The
statute was repealed during the 1981 Legislature.

4. The proposed new rule will read as follows:

"I. DFEFINITIONS (1) "pPhysiotherapy” as used in Section
37-12-104, MCA shall mean any service, when performed, or
ordered to he performed, by any licensee, employing for
therapeutic effects, physiological measures, activities, and
devices for preventive and therapeutic purposes, physiological
agents including, but not limited to, mechanical devices,
heat, air, light, water, electricity, sound, exercises,
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rehabilitative procedures, massage and mobilization, when
performed for the purpose of diagnosis, evaluation, treatment
and instruction of the human body to detect, assess, correct,
alleviate, prevent, and limit physical disability, injury,
body malfunction, pain, mental condition by the aforementioned
agents, or any other procedure taught in chiropractic colleges
for the purpose of preventing, correcting, or alleviating a
physiological or mental disability or condition.

(2) “"Diagnostic x-ray" as used in Section 37-12-104,
MCA shall mean any recognized form of diagnostic imaging
including, but not limited to, x-ray, cat scan and MRI."

Auth: Sec. 37-12-201, 37-1-136, MCA; IMP, Sec.
37-12-104, 37-12-201, MCA

REASON: This rule is being proposed at the request of
the insurance industry for an interpretation to assist in
reviews of chiropractic claims. This rule 18 advisory only
but may be a correct interpretation of the law, Ch 637, L.
1983.

5. 1Interested persons may submit their data, views
or arguments concerning the proposed amendments, repeal and
adoptions in writing to the Roard of Chiropractors, 1424 - 9th
Avenue, Helena, Montana 59620-0407, no later than March 8,
1990.

6, If a person who is directly affected by the proposed
amendments, repeal and adoptions wishes to express his data,
views or arguments orally or in writing at a public hearing,
he must make written request for a hearing and submit this
request along with any comments he has to the Board of
Chiropractors, 1424 - 9th Avenue, Helena, Montana 59620-0407,
no later than March 8, 1990.

7. 1f the Board receives requests for a public hearing
on the proposed amendments, repeal and adoptions from either
10% or 25, whichever is less, of those persans who are
directly affected by the proposed amendments, repeal and
adoptions from the Administrative Code Committee of the
legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will
be directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 31 based on the
310 Jicensees in Montana.

BOARD OF CHIROPRACTORS
ROGER COMBS, D.C., PRESTDENT

BY:

MICHAEL L. LETSON, DIRFCTOR
DEPARTMENT OF COMMERCF

Certified to the Secretary of State, Januavy 29, 1990,
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the., NOTICE OF THE PROPOSED

)
amendment of Rules ) AMENDMENT OF RULES 11.12.104
11.12.104 and 11.12.108 ) AND 11.12.108 PERTAINING TO
pertaining to the ) THE LICENSURE OF YOUTH CARE
licensure of youth care ) FACILITIES
facilities ) NO PUBLIC HEARING
) CONTEMPLATED
TO: . All Interested Persons
1. on March 10, 1990, the Department of Family

Services, proposes to amend Rules 11.12.104 and 11.12.108
pertaining to licensure of youth care facilities.

2. The rules as proposed to be amended provide as
follows:

11.12.104 YOUTH CARE FACILITY, LICENSES

subsections (1) through (6) remain the same.

(7) Any applicant who has received services for
doeumented substantiated abuse or neglect of a child as defined
in 11.5.602(1)(m) shall be denied a foster care licenser, unless
special approval is given by the regional administrator after
careful review of extenuating circumstances which justify the
issuance of a restricted license.

Subsection (8) remains the same.

NUTH: Sec. 41-3-1103, 41-3-1142 and 53-4-111 MCA:
IMP: Sec. 41-3-1103, 41-3-1142 and 53-4-111 MCA

11.12.108 YOUTH CARE FACILITY, LICENSE REVOCATION AND
DENIAL Subsection (1)(a) through (f) remain the same.
(g) the YCF, its staff or anyone living in a YCF household
may not pose any risk or threat to the safety or welfare of any
youth placed in the YCF,.

RUTH: Sec. 41-3-1103, 41-3-1142 and 53—4-f11 MCA;
IMP: Sec. 41-3-1103, 41-3-1142 and 53-4-111 MCA

3. Rationale: A goal of the Department of Family
Services is to help families resolve problems and function in a
healthy manner. The Department operates with the belief that
people can and do change dysfunctional or negative behaviors.
It is inconsistent with that philosophy to deny a service or
privilege to someone for past problems which have been
adeguately rectified.

The proposed amendment of 11.12.104 will allow for
discretion on the part of a regional administrator in a
situation where a person has a history of substantiated abuse or

3-2/8/90 MAR Notice No. 11-25



-264-

neglect, but has altered their life significantly enough and
over a long enough period of time to justify the issuance of a
restricted foster care license.

The proposed amendment to 11,12.108 allows the Department
greater discretion in denying or revoking a license to a youth
care facility or to a person who may pose a risk to the well-
being of a child placed in his home or facility. The existing
rules which allow for licensure denial are not broad enough to
allow for such discretion.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written request
for a public hearing and submit this request, along with any
written comments he has, to the Office of Legal Affairs,
Department of Family Services, P.0O. Box 8005, Helena, Montana
59604, no later than March 9, 1990.

6. If the agency receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
action; from the Administrative Code Committee of the
legislature; from a governmental subdivision or agency; or from
an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana

Administrative Register. 5
[Kh # oZ %c{.i«_/‘

Director, Department of Family
Services

Certified to the Secretary of State //'\7 , 1990.
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 11.7.402, 11.7.409 AND
11.7.501 PERTAINING TO THE
COMPOSITION OF AND CRITERIA
F O R APPROVING
RECOMMENDATIONS OF  YOUTH
PLACEMENT COMMITTEES AND
COMPOSITION OF FOSTER CARE
REVIEW COMMITTEES

In the matter of the
proposed amendment of
Rules 11.7.402, 11.7.409
and 11.7.501 pertaining
to the composition of -and
criteria for approving
recommendations of youth
placement committees and
composition  of foster
care review committees

— Nt e o

TO: All Interested Persons

1. On February 28, 1990, at 10:00 a.m., a public hearing
will be held in the conference room of the Department of Family
Services, 48 N. Last Chance Gulch, Helena, MT 59604 to consider
the proposed amendment to Rules 11.7.402, 11.7.409 and 11.7.501
pertaining to the composition of and criteria for approving
recommendations of youth placement committees and the
composition of foster care review committees.

2. The rules as proposed to bhe amended provide as
follows:

11.7.402 COMPOSITION AND MEMBERSHIP REQUIREMENTS
Subsections (1) through (3) remain the same.
(4) Committee members shall consist of the following:

(a) a representative of the department;
{b) a representative of a county department of public
welfare;
c) a _youth probation officer;
d) a mental health professional;
e) a representative of a school district located within
the boundaries of the judicial district; and
(£) where an_Indian c¢hild is involved, someone,

preferably an Indian person, knowledgeable about Indian culture
and family matters.
(4 5) Committee members shall serve without compensation.

AUTH: Sec. 52-1-103, MCA
IMP: Sec. 41-5-525, MCA

11.7.409 CRITERIA FOR APPROVING RECOMMENDATIONS

subsections (1)(a) through (f) remain the same.

{g) The region that will be financially responsible for
the placement costs has adequate funding resources with which to
pay for the placement without overspending the region's
allocated foster care budget.

AUTH: Sec, 52-1-103, MCA
IMP: Sec. 41-5-527, MCA
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11.7.501 FOSTER CARE REVIEW COMMITTEE Subsections (1)
through {(3)(e) remain the same.

(f) if the child under review is an Indian, an Indian
person or a person knowledgeable about Indian cultural and
family matters who is appointed for that review only.

AUTH: Sec. 41-3-1115, MCA

IMP: Sec. 41-3-1115, McaA

3. Rationale: The 1989 Legislature passed House Bill
305, effective October 1, 1989, amending Section 41-5-525, Youth
Placements Committees -- Composition. The proposed amendment to

Rule 11.7.402 reflects the statutory amendment to include an
Indian person on the youth placement committee when an Indian
child is involved. Likewise, sectionh 41-3-1115% provides for the
appointment of a person, preferably an Indian person, to be a
member of any foster care review committee reviewing the
placement of an Indian child. The proposed amendment reflects
that statutory requirement.

The Department has proposed to amend Rule 11.7.409 to
reflect the reality of the department's legislative budget
appropriation and the department's inability to serve all youths
who may qualify for residential treatment without overspending
its budget. In addition to the other criteria listed for
approval of a youth placement committee's recommendation for
placement of a youth, the department must also consider each
region's budget and ability to pay for any potential placement.

4. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to the

Office of legal Affairs, Department of Family Services, 48 N. Last Chance
Gulch, P.0O. Box 8005, Helena, MT 59604, no later than March 9,

1990.

5. The Office of Legal Affairs, Department of Family
Services has been designated to preside over and conduct the
hearing.

I

oo b K e i
Director, Department of

Family Services

Certified to the Secretary of State g , 1990,
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BEFORE THE BOARD OF LAND COMMISSIONERS
AND DEPARTMENT OF STATE LANDS
OF THE STATE OF MONTANA

In the matter of the adoption of
new Rules I through VII
authorizing permitting and
requiring reclamation of hard

)
)
) NOTICE OF
)

rock mills and operations )
)
)
)

PUBLIC HEARING

that reprocess tailings and
waste rock from previous
operations

TO: All Interested Persons

1. On February 28, 1990, at 7:00 p.m. a public hearing
will be held at Student Union Bldg, Conference Room 202
through 206, Montana Tech, Butte, Montana, to consider
adoption of Rules I through VII.

2., The proposed rules do not replace or modify any
section currently found in the Administrative Rules of
Montana,

3. The proposed rules provide as follows:

RULE I MILLS: DEFINITIONS

As used in this subchapter and the Act, unless the
context clearly indicates otherwise, the following additional
definitions apply:

(1) "Existing environment" means a description of the
condition of the proposed project area prior to exploration or
operation. The description shall provide but not be limited
to a discussion of each of the following:

(a) geology;

(b) soils;

(c) vegetation;

(d) wildlife;

(e) hydrology (surface and groundwater);

(f) air quality and climate;

(g) aquatic biology;

(h) 1land use;

(i) recreation;

(j) cultural/historic resources;

(k) noise;

(1) transportation;

(m) aesthetics.

(2) "Expansion of a mill facility" means the increase in
disturbed surface area, design capacity or addition of new
structures at an existing mill facility.

(3) "MFacility" means any building, impoundment, embank-
ment, waste or tailings disposal site, or other man-made
structure associated with a particular activity.
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(4) "Mill" means any facility for ore processing. This
term does not include smelting or refining facilities.

(5) "Plan" means that information submitted to the
department pertaining to a proposed or ongoing milling related
activity which utilized narratives, engineering designs, maps,
cross-sections, or other documentation which adequately de-
scribes the activity.

(6) "Reclamation" means facilities removed and the
regrading, contouring, and revegetation of disturbed land.

For the purpose of these regqgulations, reclamation shall be
deemed complete when the disturbed land is restored to a
comparable utility and stability as that of adjacent areas,
except for open pits and rock faces which may not be feasible
to reclaim.

AUTH: Sec, B82-4-321, MCA; IMP: Sec. 82-4-335, 82-4-336,
82-4-337, MCA,

RULE IT MILLS: APPLICABILITY OF RULES TO MILLS

(1) Rules I through VI apply to all mills under permit
on [the effective date of Rules I through VI], to all mills
constructed after [the effective date of Rules I through VIj,
and to the expansion of any mill facility concluded after [the
effective date of Rules I through VII].

(2) For mills under permit on [the effective date of
Rules I through VI] eéexisting bond must be upgraded at the time
of the next mine permit amendment, unless an operator chooses
to upgrade the mill permit information and bond prior to that
time. Prior to upgrading information, the operator shall meet
with the department to determine the appropriateness of the
requirements in Rule IV to the specific situation. Any
requirement determined not applicable shall be documented in
the permit with the reasons for the determination.

AUTH: ©Sec. 82-4-321, MCA; IMP: Sec. 82-4-304, MCA

RULE TII MILLS: OPERATING PERMIT APPLICATION

(1) Any person wishing to operate a mill must obtain an
operating permit for each mill operation and associated
facilities on a form prescribed by the department before
construction or operation of the mill or associated
facilities.

(2) Prior to receiving an operating permit, the
applicant must:

(a) pay a $25.00 filing fee to the department;

(b) indicate the proposed date for commencement of
milling and the minerals to be milled;

(c) provide a map to scale of the mill area and area tc
be disturbed. The map must locate and identify streams and
proposed roads, railroads, conveyors, and utility lines in the
immediate area;

(d) file a reclamation bond pursuant to section 82-4-
338, MCA,

(e} file an operating plan; and

(f) file a reclamation plan.
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(3) The department shall provide public notice of mill
applications, consistent with 82-4-353, MCA.
AUTH: Sec. 82-4=321, MCA; IMP: Sec. 82-4-335, MCA

ULE IV 2 G P

(1) An application for an operating permit pursuant to
Rule IIT must file an operating plan that contains each of the
following:

(a) a description of the existing environment;

(b) a plan of operations that includes:

(i) all of the matters required by section 82-4-335 (3)
(d)(e)(f)(g)(h)(i)(])(k), MCA, excepting the mine map;

(ii) maps enhancing narratives' where appropriate;

(iii) a description of the design, construction, and
operation of the mill, tailings, and waste rock disposal
facilities;

(iv) a list of equipment and chemicals to be used in the
operation by location and task;

(v) a description of all buildings and an estimation of
maximum mill capacity;

(vi) a description of topsoil salvage and stockpiling
activities;

(vii) if the mill is proposed to be operated in
conjunction with a mine operated by applicant, personnel
requirements by location and task for construction and
operation phases. (Operations meeting the definition of
"large scale mineral development" in 90-6-302, MCA, must also
comply with the Hard Rock Impact Act, Title 90, Chapter 6,
part 3, MCA;

(viii) a description of the chemical processes and the
purpose and amount of water used in the operation and its
source;

(ix) a description of the power needs and source should
be provided;

(x) sewage treatment and facilities and solid waste
disposal sites;

(xi) a description of the transportation network to be
used or built during the construction and operation phases;

(xii) a description of the fire protection plan and
toxic spill contingency plan;

(x1ii) plans describing the desigh and operation of all
diversions and impounding structures and sediment control.
Descriptions shall be detailed enough to provide an accurate
depiction of the safety and stability of such structures;

(xiv) a discussion of predicted noise levels by
activities during construction and operatjional phases;

(xv) a discussion of the archaeological and cultural
values in the area to be developed and how such values are to
be given consideratijion;

(xvi) provisions for the prevention of wind erosion of
all disturbed areas;

(xv11) a description of the provisions for protection of
off site flora and fauna;
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(xviii) plans for the monitoring of groundwater and
surface water during the life of the project, together with a
contingency plan in case of accidental discharge describing
remedial action in cases requiring emergency action;

(xix) a plan for the protection of topsoil stockpiles
from erosion and contamination; and

(xx) a listing of known sources and volumes of incoming

ore.
AUTH: Sec. 82-4-321, MCA; IMP: Sec. 82-4-335, MCA
RULE V_MILLS: RECLAMATION PLANS

(1) An application for an operating permit pursuant to
Rule III must contain a plan that provides for the reclamation
of all the land to be disturbed by the proposed milling
operation and associated activities. The plan must, at a
minimum, include the following:

(a) all of the requirements of a reclamation plan set
forth in section 82-4-303(13) (a) and (d) through (h), MCA, 82-
4-336 and ARM 26.4.106;

(b) a regrading plan which leaves all disturbed areas in
a stable configuration and which is in conformity with the
proposed subsequent use of the land after reclamation. The
department may require the use of cross-sections, topographic
maps or detailed prose, or a combination of these, to ensure
that the application adequately describes the proposed
topography of the reclaimed land. All reclaimed slopes on
materials potentially deleterious to the environment shall be
graded at a 3h:1v or lesser slope;

(¢) a description of the manner in which the soil
materials will be redistributed from the stockpiles to the
area to be reclaimed (e.g. truck/loader, scrapers), to provide
for adequate revegetation;

(d) a description of the methods by which surface and
groundwater will be restored or maintained to meet the
criteria of Title 75, Chapter 6, as amended, or rules adopted
pursuant to these laws, including a neutralization plan for
any undesirable materials;

(e¢) a plan for the reestablishment of vegetation which
is in conformity with the proposed subsequent use of the land
after reclamation. Such revegetation plan must consider the
following:

(i) The first objective in revegetation is to stabilize
the area as quickly as possible after it has been disturbed.
Plants that will give a quick, protective cover or those that
will enrich the s$oil shall be given priority. Plants reestab-
lished must be in keeping with the intended reclaimed use of
the land.

(ii) Appropriate revegetation shall be accomplished as
soon after necessary grading as possible; however,
revegetation must be performed in the proper season in
accordance with accepted agricultural and reforestation
practices.

(iii) In the event that any of the above revegetation
efforts are unsuccessful, the permittee must seek the advice
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of the department and make a second attempt, incorporating
such changes and additional procedures as may be expected to
provide satisfactory revegetation;

(f) a schedule describing the manner and deadlines for
the removal of facilities, including but not limited to the
removal of buildings or related structures.

(2) The department may require additional measures
necessary to ensure that the disturbed area is reclaimed in
accordance with the act.

AUTH: Sec¢. 82-4-321, MCA; IMP: Sec. 82-«4-335 and 82-4-
336, MCA.

U v i N:

(1) Milling operations are presumed completed or ceased
and thus are subject to the reclamation time schedule outlined
in the approved reclamation plan when the mill has ceased
operations for a period of 2 years or more. A permittee may
rebut this assumption by providing evidence satisfactory to
the department, consistent with ARM 26.4.108(2) that the
operations have not in fact been abandoned or completed.

(2) Reclamation plans must provide that all discharges
from completed operations or operations in a state of
temporary cessation will be consistent with provisions of ARM
26.4.109.

AUTH: Sec¢. 82-4-321, MCA; IMP: Sec. 82-4-341, MCA.

RULE VIY: PROCE NG OF WAS QC D TAILINGS

(1) The provisions of the act and this subchapter apply
to any person who after [day before the effective date of this
act] reprocesses tajlings or waste rock resulting from
previous mining operations. No land disturbed by a
reprocessing operation before [the effective date of these
rules] is subject to the act and this subchapter unless
reprocessing or related activities are conducted on the area
after [the day before the effective date of these rules), in
which case the department shall require reclamation to the
extent practicable and feasible.

(2) A person who institutes a new reprocessing operation
after [the day before the effective date of these rules] who
is not a small miner must obtain an operating permit before
engaging reprocessing operations or disturbing land in
anticipation of these operations.

(3) A person who wishes to continue a reprocessing
operation that was conducted at any time during the 12 months
immediately preceding the effective date of these rules nmust,
in order to continue those operations no later than [6 months
after the effective date of these rules] obtain an cperating
permit. Operations not ¢onducted within the 12 months
immediately preceding the effective date of this rule are
considered new operations for the purposes of this rule,

AUTH: Sec. 82-4-321, MCA; IMP: Sec. 82-4-304, B2-4-3135,
MCa.
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4. The proposed rules are necessary to implement
Chapter 453, lLaws of 1985, by providing procedures and
standards for permitting and reclamation of offsite mills and
waste and tailing reprocessing operations under the Metal Mine
Reclamation Act. The rules set forth the application
procedures and identify baseline, operating, and reclamation
information, plans, and standards necessary for permit
decision and the appropriate environmental analysis.
Application of these procedures and standards is necessary to
ensure reclamation of offsite mills and waste and tailings
reprocessing operations in accordance with the Metal Mine
Reclamation Act.

5. Interested persons may present their data, views, or
arguments, orally or in writing, at the hearing. Written
data, views, and arguments may also be submitted to Sandi
Olsen, Bureau Chief, Hard rock Bureau, Department of State
Lands, Capitol Station, Helena, Montana 59620 no later than
March 14, 1990. To ensure consideration, data, views, and
comments must be postmarked no later than March 13, 1990.

6. Gary Amestoy, Administrator of the Reclamation
Division has been designated to preside over and conduct the
hearing.

7. The authority of the agency to make the proposed

rule is based on Section 82-4-321, MCA, and the rules
implement Sections 82-4-304, 82-4-335, 82-4-336, 82-4-2337, and

82-4-341, MCA.
L >

Dennis D. Casey, Commisslone?/

Certified to the Secretary of State January 29, 19%0.
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STATE OF MONTANA
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
BEFORE THE BOARD OF WATER WELL CONTRACTORS

In the matter of the proposed ) NOTICE OF PROPOSED ADOPTION
adoption of a new rule regard- ) OF A NEW RULE REGARDING

ing abandonment of monitoring ) ABANDONMENT OF MONITORING
wells, ) WELLS UNDER SUB-CHAPTER 8

NO PUBLIC HEARING
CONTEMPLATED
TO: ALL INTERESTED PERSONS:

1. On March 10, 1990, the Board of Water Well
Contractors proposes to adopt a new rule regarding the
abandonment of monitoring wells.

2. The proposed rule will read as follows:

“I. ABANDONMENT (1) Monitoring wells, that have
outlived their useful purpose shall be abandoned by one of the
following methods:

(a) 1f the casing and screen are left in place, the
casing and screen shall be grouted from the bottom up using a
pump and hose or tremie pipe to conduct the grout to the
bottom of the well or by filling the casing and screen with
bentonite pellets or chips. Metal casings shall be cut off
three feet helow the ground surface and the last three feet
backfilled with naturally occurring soils;

(b) 1f the casing and/or screen are removed, the hole
shall be filled with grout or concrete from the bottom up, as
the casing and/or screen is removed. The last three feet
shall be filled with naturally occurring soils.

(c) The grout shall be bentonite clay grout, neat cement
grout, or concrete. They may contain nonbiodegradeable
fluidizing admixtures, provided they will not contaminate the
ground water. Grouts which settle shall be topped to provide
a continuous column of grout to within three feet of the
surface; or

(d) other methods for abandonment with prior board

approval.
(2) For flowing wells, the abandonment procedures
ocutlined in ARM 36.21.671 shall apply."

Auth: 37-43-202, MCA Imp: 37-43-202, MCA

3. Section 37-43-202(4), MCA provides that the board of
water well contractors will adopt minimum standards for the
construction, use, and abandonment of monitoring wells. The
standards must be designed to protect the states's ground
water resource from degradation by contamination and loss of
hydrostatic pressure. The board has previously adopted
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construction standards for monitoring wells and had delayed
the adoption of abandonment rules. There was some guestion as
to how the monitoring well constructor would be affected by
abandonment rules when he has completed the drilling of the
well, turned the well over to either a consultant or the well
owner, and had been gone from the site for several years. It
was the opinion of the board that the constructor would no
longer be considered responsible, provided the monitoring well
was constructed according to the minimum standards. It was
deemed important, however, to have minimum standards in place
for abandonment, regardless of who completed the abandonment.
The proposed rule is that which was agreed upon by the
monitoring well advisory task force when the minimum standards
for construction were discussed. Considerable time and effort
was given by the members of the task force, as well as by the
Board, and it has been determined that the above rule provides
the best method for abandonment of monitoring wells.

4. Interested parties may present their data, views,
and arguments concerning the proposed adoption in writing to
the Board of Water Well Contractors, 1520 East Sixth Avenue,
Helena, Montana 59620, no later than March 8, 1990.

5. I1f a person who is directly affected by the proposed
adoption wishes to express his data, views or arguments orally
or in writing at a public hearing, he must make written
request for a hearing and submit this request along with
written comments he has to the Board of Water Well
Contractors, 1520 East Sixth Avenue, Helena, Montana 59620 no
later than March 8, 1990.

6. I1f the board receives requests for a public hearing
on the proposed adoption from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
legislature; from a governmental agency or subdivision; or
from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register.

DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

BY: LLJ,;‘ﬁmﬂ S3HV~SZ:§§%
WESLEY LINDSAY, CHAI

BOARD OF WATER WELL CONTRACTORS

Certified to the Secretary of State January 29, 1990.
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT AND ADOPTION OF
RULES REGARDING FEDERAL
PIPELINE SAFETY REGULATIONS
INCLUDING DRUG-TESTING
REQUIREMENTS

NO PUBLIC HEARING
CONTEMPLATED

In the Matter of Proposed
Amendment of Rule 38.5.2202
and Adoption of a New Rule
Regarding Investigation and
Reports of Accidents

TO: All Interested Personsg

1. On March 12, 1990 the Department of Public Service
Regulation proposes to amend rule 38.5.2202 incorporating by
reference the amendments to the Federal Pipeline Safety Regula-
tions, a new Federal regulation requiring drug-testing of cer=-
tain pipeline employees, and to adopt a rule regarding the in-
vestigation and reports of intrastate pipeline accidents,

2. The rule proposed to be amended provides as fol-
lows.

38.5,2202 INCORPORATION BY REFERENCE OF FEDERAL PIPE-
LINE SAFETY REGULATIONS (1) The public service commission
hereby adopts and incorporates by reference the U.S. Depart-
ment of Transportation Pipeline Safety Regqulations, Code of
Federal Regulations, Title 49, Chapter 1, Subchapter D, Parts
19F-and-497 191, 192 and 199. A copy of CFR Title 49, Chap-
ter 1, Subchapter D, Parts HF-and-492 191, 192 and 199
may be obtained from the Department of Transportation, Materi-
als Transportation Bureau, Office of Operations and Enforce-
ment (Pipeline Safety), Western Region, 555 2Zang Street,
Lakewood, Colorado 80228, or may be reviewed at the Public Ser-
vice Commission OQOffices, 2701 Prospect Avenue, Helena, Montana
59620. AUTH: Sec. 69-3-207, MCA; IMP, Sec. 69-3-207, MCA

3. The rule proposed to be adopted provides as follows:

RULE I. INVESTIGATION AND REPORTS OF INCIDENTS OF INTRA-
STATE GAS PIPELINE OPERATORS (1} 7 As used in this rule, the
following definitions shall apply:

(a) "Gas," "operator," "pipeline" or "“pipeline system"
and "transportation of gas" are defined as set forth in 49
C.F.R. § 191.3.

(b) "Incident" means any of the following events:

(i) An event that involves a release of gas from a pipe-
line, and

(A) A death or persconal injury requiring hospitaliza-
tion; or

{(B) Estimated property damage sustained by the operator

or others, or both, of $5,000 or more,

(ii) An event that is significant, in the judgment of
the operator, even though it did not meet the criteria of sub-
paragraph (1i).
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(2) The commission, a staff member thereof, or some per-
son appointed by it, may investigate and make inquiry, into ev-
ery incident occurring in the operation of any intrastate gas
pipeline located in this state. The commission, in its discre-
tion, may also investigate any other accident or event involv=-
ing the operation of a pipeline.

(3) Upon the occurrence of any incident involving the op-
eration of an intrastate gas pipeline located in this state,
each pipeline owner or operator subject to commission safety
jurisdiction shall file a written report with the commission,
which shall include the time and place of the incident, the
names of persons killed or injured, the names of owners of dam-
aged property, and in concise form the nature, cause and cir-
cumstances of the incident. The written report must be filed
within 20 days after the occurrence of the incident, 1In addi-
tion to the written report, any such incident should be report-
ed to the commission by telephone as soon as possible after
its occurrence, AUTH : 69-3-207, MCA; IMP, Sec, 69-3-207,
MCA

4. Rationale: Since 1969 the Public Service Commission
has annually been certified by the Federal Department of Trans-~
portation to have regulatory jurisdiction over the safety stan-
dards and practices -of all intrastate pipeline transportation
within Montana, as allowed by Section 5(a) of the Natural Gas
Pipeline Safety Act of 1968 (NGPSA), as amended (49 USC § 1671
et _seq.).

Under the Federal certification, the Commission receives
Federal funding and is required to adopt the Federal safety
standards established under the NGPSA applicable to the intra-
state pipeline transportation under its jurisdiction.

Pursuant to § 69-3-207, MCA, the Commission has adopted
by reference the Federal Pipeline Safety Regulations in ARM
38.5.2202 (formerly 38,3,1901), This rule was last amended on

December 9, 1988. Since that date, the Federal regulations
adopted pursuant to the NGPSA have been amended, Such amend-
ments do not automatically become Montana law. § 2-4-307(3),

MCA. The purpose of the proposed amendments to rule 38,5.2202
is to incorporate the latest additions to and amendments of
the Federal Pipeline Safety Regulations, namely, Title 49 of
the Code of Federal Regulations, Chapter 1, Subchapter D,
Parts 191, 192 and 199, Parts 191 and 192 have been amended.
Part 199 is new, having been adopted by the Federal Department
of Transportation November 21, 1988 and amended December 18,
1989, Part 199 will require drug-testing (including random
tests) of certain pipeline employees beginning April 20,
1990, (August 21, 1990 for operators with 50 or fewer employ-
ees.) 1In addition, Rule I will implement the standards for re-
porting and investigation of intrastate pipeline safety acci-
dents as contained in the state certificaticn form required by
Sec, 5(a) of the NGPSA,

5. Interested parties may submit their data, views or
arguments concerning the proposed amendment and adoption in
writing to Charles Evilsizer, Public Service Commission, 2701
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Prospect Avenue, Helena, Montana 59620-2601 no later than
March 12, 1990,

6. If a person who is directly affected by the proposed
amendment and adoption wishes to express his data, views and
arguments orally or in writing at a public hearing, he must
make written request for a public hearing and submit this re-
quest along with any written comments he has to Charles Evil-

sizer, Public Service Commission, 2701 Prospect Avenue,
Helena, Montana 59620-2601, no later than March 12, 1990,
7. If the agency receives requests for a public hearing

on the proposed amendment and adoption from either 10% or 25,
whichever is less, of the persons who are directly affected by
the proposed amendment and adoption; from the Administrative
Code Committee of the legislature; from a governmental subdivi-
sion or agency; or from an association having not less than 25
members who will be directly affected, a hearing will be held
at a later date., Notice of the hearing will be published in
the Montana Administrative Register., Ten percent of those per-
sons directly affected has been determined to be two pipeline
owners or operators based upon the number in the state, or
more than 25 members of the public.

8. The Montana Consumer Counsel, 34 Weat Sixth Avenue,
Helena, Montana, (406) 444-2771, is available and may be con-
tacted to represent consumer interests in this matter.

CERTIFIED TO THE SECRETARY OF STATE JANUARY 29, 1990,

Reviewed By
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BFFORE THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTAMNA

In the matter of the
adoption of Rules I, II,
111, 1v, v, vI, VIT and
VIIT pertaining to skilled
nursing and intermediate
care serviceg in institu-
tions for mental diseases

NOTICE OF PUBLIC HEARING ON
THE PROPOSED ADOPTION OF
RULFS I, 11, ITI, IV, V,
VI, VII AND VIII PERTAINING
TO SKILLED NURSING AND
INTERMEDTATE CARE SERVICES
IN INSTITUTIONS FOR MENTAL
DISEASES

TO: All Interested Persons

1. On March 2, 1990, at 1:00 p.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to con-
sider the proposed adoption of Rules I, I1I, III, IV, v, VI,
VII and VIII pertaining to skilled nursing and intermediate
care services in institutions for mental diseases.

2. The Rules as proposed to be adopted provide as fol-
lows:

RULE I PURPOSE (1} These rules are intended to provide
the criteria for payment of nursing facility services to med-
icaid recipients age 65 or older who are residents of an
institution for mental disease.

AUTH: Sec. 53-2-201 and 53-6-113 MCA
IMP: Sec, 53-6~101 MCA

RULE II DEFINITIONS (1} The definitions contained in
ARM 46.12.1202(2) (a) through (2) (e}, (2) (k) through (2) (r) and
(2) {(u}) through (2)(y) apply to these rules for institutions
for mental diseases,

(2) "Institution for mental diseases (IMD)" means a
hospital, nursing facility, or other institution with more
than 16 beds which is primarily engaged in providing diagno-
5is, treatment or care of persons with mental diseases,
including medical attention, nursing care and related ser-

vices. An institution for the mentally retarded is not an
instjitution for mental diseases.
(3) "Mental disease™ means diseases listed as mental

disorders in the 1CD-9-CM (International Classification of
Diseases, Ninth HEdition}, with the exception of mental retar-
dation, senility and organic brain syndrome,

(4) "Nursing facility services" includes the term "long
term care facility services" and also the terms "skilled nurs-
ing services" and "intermediate care services". Fxamples of

nursing facility services and a listing of items provided by
the facility which are defined as routine services and
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reimbursed though the routine per diem rate are contained in
ARM 46.12.1202(2) (a) through (2) (a) (viii).

AUTH: Sec. 53-2-201 and 53-6-113 MCA
IMP: Sec, 53-6-101 MCA

RULE III GENERAL REQUIREMENTS AND LIMITATIONS FOR INSTI-

TUTIONS FOR MENTAL DIGEASE (1) An IMD must follow the
rules set forth at ARM 46.12.1202(ac), 46.12.1203(1) (a}
through (1) (d), 46.12.1203(1) (£}, 46.12.1205(2), 46.12.1205(4)
through (8), and 46.12.1207 through 46.12.1210.

(2} Payment 1is not available for services provided to
any individual who is under age 65 and is in an institution
for mental diseases.

{3) There must be a written agreement between the de-
partment, the state mental health authority (i.e. the Montana
department of institutions) and the provider cf services. The
agreement must provide for:

{a) joint planning between the parties to the agreement;

(b} development of alternative methods of care;

(c) permission for immediate readmission to the institu-
tion when the recipient's need for readmission has been de-
termined to be medically necessary;

(d) access by the department to the recipient, the re-
cipient's records and the facility;

{(e) the duty of the provider to record, report and ex=
change medical and social information about recipients; and

(f) other procedures necessary to carry out the agree-
ment .,

(4) The nursing facility must provide for recorded indi-
vidual plans of treatment and care to ensure that institu-
tional care maintains the recipient at, or restores him to,
the greatest possible degree of health and independent func-
tioning. The plans must include:

(a) a review of the recipient's medical, psychiatric,
and social needs within 30 days after the date of admission;

(b} periodic review of the recipient's medical, psychi-
atric, and social needs;

(c) a determination every 90 days of the recipient's
need for continued institutional care and for alternative care
arrangements;

(d) appropriate medical treatment in the institution;

and

(e) appropriate social services,

(5} Nursing facilities must meet three or more of the
following factors to be considered institutions fer mental
diseases:

(a) the facility is licensed as a psychiatric facility
for the care and treatment of individuals with mental dis-
eases;
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(b} the facility advertises or holds itself out as a
facility for the care and treatment of individuals with mental
diseases;

(c)  the facility is accredited as a psychiatric facility
by the Joint Commission for the Accreditation of Health Care
Organizations (JCAHO);

{d} a review of patient records indicates that the
facility specializes in providing psychiatric/psychological
care and treatment and more than fifty (50) percent of the
staff has specialized psychiatric/psychological training, or
more than fifty (50) percent of the patients are receiving
psychopharmacological drugs;

(e) the facility is under the Jjurisdiction of the
state's mental health authority (the Montana department of
institutions); :

{f) more than 50 percent of all the patients in the fa-
cility have mental diseases which require inpatient treatment
according to the patients' medical records;

{g) more than fifty (50) percent of the patients in the
facility has been transferred from a state mental institution
for continuing treatment of their mental disorders;

(h) independent professional review teams report a pre-
ponderance of mental illness in the diagnoses of the patients
in the facility; '

{i) the average patient age is significantly lower than
that of a typical nursing home; and

(3} part or all of the facility consists of locked
wards.

(6) Skilled nursing facility services must be provided
in accordance with 42 CFR 405 subpart K (1988 edition) and 42
CFR part 483 (1988 edition), and intermediate care facility
services must be provided in accordance with 42 CFR 442
subpart F and 42 CFR part 483 (1988 edition), The department
hereby adopts and incorporates herein by reference 42 CFR 405
subpart K (1988 edition), 42 CFR 442 subpart F (1988 edition)
and 42 CFR part 483 (1988 edition), which define the
participation requirements for providers, copies of which may
be cbtained through the Department of Social and Reha-
bilitation Services, P.O, Box 4210, 111 N, Sanders, Helena,
Montana 59604-4210.

AUTH: Sec. 53-2-201 and 53-6-113 MCA
IMP: Sec., 53-6-101 MCA

RULE 1V SCREENING AND UTILIZATION REVIEW REQUIREMENTS

FOR MEDICAID RECIPIENTS (1} Authorized medicaid recipi-
ents are those residents who have been determined eligible for
medicaid, are 65 years of age or older, have a diagnosis of
mental disease as defined in rule II(3) and have a need for
nursing facility services as determined by the department or
its designee, The need for nursing facility services will be
determined based upon the following criteria:
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{a) the services of a skilled nursing facility (SNF) are
needed when a person meets the criteria for skilled care as
defined by the Medicare Intermediary Manual, transmittal no,
1365, (December 1987) section 3132, published by the United
States department of health and human services. The
department hereby adopts and incorporates herein by reference
the Medicare Intermediary Manual, transmittal no. 1365
(December 1987), section 3132, copies of which may be obtained
through the Department of Social and Rehabilitation Services,
P.O, Box 4210, 111 N. Sanders, Helena, MT 59604-4210; and

(b) the services of an intermediate care facility (ICF)
are needed when a person does not qualify for skilled nursing
facility care and is determined by the department or its des-
ignee to need care at a level higher than personal care.

(2) The department or its designee will make determina-
tions prior to admission or pricr to medicaid payment and will
redetermine as often as deemed necessary.

{3) The department or its designee will make periodic
inspections of care and services in institutions for mental
diseases. These inspections of care will be performed in ac-
cordance with 42 CFR 456 subpart I (1988 edition). The
department hereby adopts and incorporates herein by reference
42 CFR 456 subpart I (1988 edition), copies of which may be
obtained through the Department of Social and Rehabilitation
Services, P.O, Box 4210, 111 N. Sanders, Helena, MT
59604~4210,

AUTH: Sec, 53-2-201 and 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

RULE VvV REIMBURSEMENT (1) Payment rates will be effec-
tive for rate years beginning July 1 of each yedr, The de-
partment will establish an interim rate by October 1 of each
rate year. The interim rate will be based upon estimated al-
lowable cost per day for the rate year as limited by the reim-
bursement rules that follow. The estimated allowable cost per
day will be determined by dividing total estimated allowable
costs for the rate year by total estimated bed days for the
rate year. g

(2) The interim payment rate will be limited by the de-
partment's estimate of the upper rate limit described in sub-
section (3}.

(3) The final payment rate will he limited by an upper
payment rate limit. The upper payment rate limit is computed
by first calculating the total allowable cost per day for a
base year, The base year cost per day is then indexed forwarad
by the medicare market basket rate of increase from June 30 of
the base year to June 30 of each subsequent rate year to de-

termine the upper payment rate limit. The base year for a
provider is the initial rate year for which an interim rate is
set under these reimbursement rules. Subsequent base years

will be redetermined on two year intervals, such that every
other rate year establishes a new base year.

3-2/8/90 MAR Notice No. 46-2-594



-282-

(4) The final payment rate for each rate year will be
computed by dividing the total allowable costs incurred by the
provider as determined in ARM 46.12,1207 by the total allow-
able bed days of service.

(S) The difference between the final payment rate and
the interim payment rate will be settled through the overpay-
ment and underpayment procedures set forth in ARM 46.12,1209.

AUTH: Sec., 53-2-201 and 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

RULE VI PAYMENT (1)} The department pays providers the
amounts determined under these rules on a monthly basis upon
receipt of an appropriate billing which represents the number
of days of service provided to authorized medicaid recipients
times the payment rate minus the amount each medicaid recipi-
ent pays toward the cost of care.

(2) The payments made in accordance with rule V rep-
resent full payment for routine services for the days of ser-
vice reported on a medicaid claim form. A provider shall not
bill or collect any additional amount from medicaid recipients
except as allowed in subsection (3). A provider shall not
bill or collect any additional amount from the department ex-
cept as follows:

(a) Ancillary medlcal supplies may be billed in accor-
dance with ARM 46.12.1205(2) (a) through {e¢).

(b} Physical, occupational, and speech therapies may be
billed additionally in accordance with ARM 46.12.1205(2) (d).

{(c) Durable medical equipment may be billed in accor-
dance with ARM 46.12.1205(2) (e).

(d) Prescribed medication may be hilled in accordance
with ARM 46,12.1205(2) (f).

(e} Transportation may be billed additionally in accor-
dance with ARM 46.12.1205(2) (g).

(f) Any other medical services for medicaid recipients
not billable under this subsection may be billed by the pro-
vider of those services according to applicable department
rules.

{g) Providers may contract with any qualified person or
agency to provide required services., However, except as al-
lowed in this subsection, none of the contracted services may
be billed to the department.

{h) Payment may be made for holding or reserving a bed
while the medicaid recipient is temporarily absent from the
facility in accordance with ARM 46.12.1205(5) and 46,12,1205
(6},

(3) The following items or services are not considered
to be routine items or services covered by the routine payment
rate. These items or services may be charged to the medicaid
recipient:

(a) wvitamins and multivitamins;

(b) calcium supplements;
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(c} nasal decongestants and antihistamines;

(d) special requests by a medicaid recipient for a spe-
cific item or brand that is different from that which the fa-
cility routinely stocks or provides as a requirement or con-
dition of participation which is covered under the routine
service payment rate (i.e. special lotion, powder, inconti-
nence care supplies);

(e) cosmetics;

(f} tobacco products and accessories;

(g) personal dry cleaning;

(h) beauty shop services;

{i) television rental:

{(j} less=than-effective drugs (exclusive of stock
items); or

(k) over-the-counter drugs (exclusive of the following
routine stock items:

(i) acetaminophen;

(i1i) aspirin;

(iii) milk of magnesia;

(iv) mineral oil;

(v) suppositories for evacuation; or
(vi) maalox and mylanta.

AUTH: Sec. 53-2-201 and 53-6-113 MCA
IMP: Sec. 53-6-101

RULE VII COST REPORTING (1) Providers shall submit an-
nual cost reports in accordance with ARM 46,12.1208.

AUTH: Sec, 53-2-201 and 53-6-113 MCA
IMP: Sec, 53-6-101 MCA

RULE VIII ADMINISTRATIVE REVIEW AND FAIR HEARING PRO-

CEDORFS (1) Providers shall be entitled to appeal de-
cisions pertaining to their interim or final payment rates in
accordance with ARM 46.12.1210,

AUTH: Sec. 53-2-201 and 53-6=113 MC

IMP: Sec, 53-6-101 MCA ‘

3. The Social Security Act provides for medical assis-
tance on behalf of individuals 65 years of age or older who
are patients in institutions for mental diseases (IMD),

Currently all providers of nursing facility services, other
than those facilities for the mentally retarded, receive a
fixed rate determined on a "prospective" basis. This rule
amendment is necessary to change the reimbursement methodology
for IMD services for persons with mental diseases cared for in
institutions who require unique care and treatment. There-
fore, a separate methodelogy of reimbursement is beinhg estab-~
lished to make payments on a “"cost based” system with
retroactive adjustments rather than a "prospective" rate.
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4. These rules will be applied retroactively to October
1, 1989,

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P.O, Box 4210, Helena, Montana 59604-4210, no later
than March 9, 1990.

6. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has bheen designated to preside
over and conduct the hearing,

Diregtor, Socila
tipn Services

Certified to the Secretary of State January 29 , 1990.
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BEFORE THE DEPARTMENT OF INSTITUTIONS
OF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF AMENDMENT OF
of Rule 20.7.102 which sets ) RULE 20.7.102, Prisoner
forth the prisoner application) Application Procedure,
procedure for the supervised ) General Statute release
program, ) Requirement

TO: BAll Interested Persons

1. Oon  November 9, 1989, the Department of
Institutions published a Notice of a Proposed Amendment of
Rule 20.7.102 on pages 1767 and 1768, 1989 Montana
Administrative Register, Issue number 21.

2. The Department of Institutions amended the rule
exactly as proposed.
3. No comments or testimony were received.

SHOLM, Director
artment of Institutions

Certified to the Secretary of State January Zfa 1990,
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BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF ADOPTION OF
adoption of rules ) RULES
regulating gambling )

TO: All Interested Persons

1. on November 9, 1989, the Department of Justice
published notice of public hearing on new rules regulating
gambling at page 1769 of the Montana Administrative Register,
issue number 21.

2. A public hearing was held on December 11, 1989,
and was attended by approximately 30 persons. Three persons
presented formal comments. The hearing was tape recorded; a
transcript of the tape recording has been included in the file
on this matter. The department received written comments from
twelve persons. In addition, counsel for the administrative
code committee (ACC) submitted comments. The specific comments
are discussed below in conjunction with the partlcular rule
which was the subject of comment.

3. Based upon the comments received, the rules are being
adopted as proposed with the changes given below.

RULE I (23.16.101) DEFINITIONS (1) through (7) are
adopted as proposed.

(8) "Manufacturer of tilega} gambling devices not_legal in
Montana" means a person who assembles frem-raw-materials
or-subparts a completed or uncompleted piece of equipment
intended for use as a gambling device which is not specifically
authorized in Montana but_is lawful in another jurisdiction.

{9) 1is adopted as proposed.

(10) "Person" means both either a natural and or an
artificial persons, and includes all partnerships, corporations,
associations, clubs, fraternal orders, religious organizations,
or charitable organizations.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-112, MCA.

COMMENT AND RESPONSE: Counsel for the ACC noted that (8)
repeated statutory language. The department adopts this change
and corrects the grammar in (10).

RULE 11 (23.16.102) APPLICATION FOR GAMBLING LICENSE -
LICENSE FEE (1) Every person working as a dealer, operator,
manufacturer/distributor, or manufacturer of %iiegat gambling
devices not legal in Montana as defined by Title 23, chapter 5,
MCA, and by these rules must have a valid license issued by the
department.

(2) is adopted as proposed.

(3) The application must contain a document authorizing
the disclosure of eonfidentital information which must be signed
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and dated by the applicant whose signatures must be attested
to before a notary public for the state of Montana. Forms 1, 2
and 3 are incorporated by reference and available from the
department upon request.

(4) and (5) are adopted as proposed.

AUTH: Sec, 23-5-115(2), MCA. IMP: Sec, 23-5-115(3), MCA.

COMMENTS AND RESPONSES: Several people commented that the
reference in (1) to a "manufacturer of illegal gambling devices”
was poorly worded. This reference was reworded.

Several people also felt that (3) was too vague
and exceeded the department's rulemaking authority. The
department believes that this matter has been corrected through
consultation with the MTA and by the inclusion of forms 1, 2 and
3.

RULE III (23.16.103) INVESTIGATION OF APPLICANTS,
EINGERPRINTS MAY BE REQUIRED 1is adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP. Sec. 23-5-115(3), MCA.

COMMENTS AND RESPONSES: Larry Akey, spokesman for the
Gaming Industry Association (GIA), requested that the department
delete the reference to fingerprints on the grounds that
requiring fingerprints exceeds the department's rulemaking
authority because fingerprints are not information. The
department overrules the GIA on this point. Fingerprints
are information that is why they may need to be provided.
Fingerprints also protect gambling license applicants by
eliminating confusion with persons who have identical names.

The ACC pointed out that the MCA section being implemented
was incorrect; the department haa corrected this.

RULE IV__(23.16,104) PROCESSING OF GAMBLING LICENSE
APPLICATION No comment was received on this rule; it is adopted
as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-115(3), MCA.

RULE V (23.16,107) GROUNDS FOR DENIAL OF GAMBLING
LICENSE, PERMIT OR AUTHORIZATION (1) The department may deny
initial issuance or renewal of a gambling license, permit or
authorization or, if issued, suspend or revoke such }icense
authorization when it can be demonstrated an applicant or holder
of such license has:

(a) through (e) are adopted as proposed.

(f) purpesely-or-knowingly-committed;-attempted;
or-conspired bheen convicted of committing, conspiring, or
attempting to commit theft or embezzlement against a gambling
licensee or gambling enterprise; or

(g) through (i) are adopted as proposed.

(j) had any action taken against a gambling license by
any agency of the state of Montana or other jurisdiction, which
regulted in a final order declaring a violation or a conviction
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of any crime which is contrary to the declared gambling policy
of the state of Montana; or
(k) is adopted as proposeds; or

(1) had a gambling license denied for other~than-technical
defects in the application.
----- t23--A-person-whose-gambiing-licenase-application-has-been

dented-for-other-than-technrecai-defects—-in-the-appltcation-may
net-reappiy-for-a-iticense-for-a-pertod-of-one-year-from-the-date
of-dentair

t33--A-person-whose-gambiing-ticense-~han-been-revoked-may
not-reapply-for-a-itieense-for-a-period-of-one-year-from-the-date
of-the-revoeatrons

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-115(3), MCA,

COMMENTS AND RESPONSES: The GIA requests that the
department set forth in rule the specific standards it intends
to ugse when it denies a license. The grounds for this regquest
are that when the legislature shifted the burden of proof in
gambling licensing to the department proving unfitness, it
intended that the department develop aspecific standards of
unfitness. The GIA's proposal is rejected; it misunderstands
Rule V and the administrative process, In addition, there is no
evidence which supports the GIA's reading of legislative intent.
In the event that the department intends to deny a:particular
license application, notice will be sent and full rights of
administrative and judicial review will be afforded, pursuant
to Rule VI. At that point, the department's application of the
standards set forth in a particular rule may be contested, as
exceeding statutory authority.

David L. Jackson, representing the Montana Tavern
Association (MTA) proposed that (f) and ()) be amended to
reflect actual convictions or final administrative orders.

These changes were adopted.

RULE VI (23.16.108) RECOQURSE IN CASES OF DENIAL OR
NON-RENEWAL OF GAMBLING LICENSE - HEARING, JUDICIAL REVIEW No
comment was received on this rule; it is adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-115(3), MCA.

RULE VII (23.16.109) RENEWAL OF GAMBLING LICENSE No
comment was received on this rule; it is adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-115(3), MCA.

RULE VIII (23.16.201) INSPECTION OF LICENSED PREMISES,
RECORDS, AND DEVICES (1) Any licensed premise where
gambling-related activity is conducted or any premise connected

activity is conducted shall at all times during normal business
hourg be open to inspection by the department or local law
enforcement officials in order to determine compliance with the
law of Montana and rules of the department.

(2) and (a) are adopted as proposed.

3-2/8/90 Montana Administrative Reglister



-289-

(b) inspect, including the dismantling and re-assembly
of, all pieces of equipment and parts thereof, or devices of any
nature, which are being used to conduct the licensed activity;
and

(c} 1im adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec., 23-5-115(3), McA.

COMMENTS AND RESPONSES: Both the GIA and the MTA proposed
that the hours of inspection be limited and that re-aassembly of
equipment be required. The department adopted these proposals.

The MTA also proposed eliminating the "connected premises”
language in (1). The department rejects this proposal on the
grounds that inspection of connected premises is often necessary
in order to determine compliance with the law.

RULE IX (23.16.202) CREDIT PLAY PROHIBITED (1) A}l
playing of games of chance must be on a cash basis. No credit
may be extended to any player. Consideration to play a game of
chance must be paid in full, in cash, in advance of any play.

No operator may grant a loan of any kind at any time to a player
or permit a deferred payment includeding post-dated checks

or engageing in any similar practice. The play of authorized
card games which are normally scored using points shall not be
congidered credit gambling.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-115(3), MCA.

COMMENTS AND RESPONSE: The clarification made by the final
sentence was suggested by Valley County Attorney David Nielsen;
the department adopts it.

RULE X (23.16.203) ADMINISTRATIVE PROCEDURE (1) Upon
completion by the department of its investigation of any
preopesecd-vartant-of-a-tegal-gambiing-activity-er-any-suspected
violakion-of-Fitie-23;~chapter-5;-parta-i-through-6;-MEAy-or
the-rutens-cf-the-department;-matter within its jurisdiction,
the department shall notify the person involved of its intended
action. If the person involved then desires a hearing, he must
submit a written request to the department within 20 days.

(2) Upon receipt by the department of a written request
for hearing, all proceedings imvolving-the-preposed-variant
of-a-legat-gambiing-activity-or-the-niteged-viotation shall
be conducted in accordance with the Montana Administrative
Procedure Act and the attorney general's Model Rules of
Procedures.

(3) adopted as proposed.

AUTH: Sec, 23=5-115(2), MCA. IMP: Sec. 23-5-115(3), MCA.
COMMENTS AND RESPONSE: These changes were proposed by

the department in order to clarify the scope of administrative

procedure and judicial review; they have been adopted.

RULE XI (23.16.401) APPLICATION FOR DEALER LICENSE It 1is
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adopted as proposed, with the following addition:
(4) An application for a dealer license is_ incorporated
by reference as Form 4 and can be obtained from the department.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-308, MCA.

COMMENTS AND RESPONSE: David Nielsen, Valley County
Attorney, commented that this rule appears to allow for a
continuous series of successaive temporary licenses. The
department believes this possibility is adequately addressed by
Rules XIV(l) and XV{(l){e). The department, after consultation
with counsel for the ACC, incorporates Form 4.

RULE XII (23.16.402) DEALER LICENSE (1) is adopted as
proposed.

(2) Every dealer license expires annually on the
licensee's birthday, and in no case less than 12 months from
the date of issuance. All applicants for renewal of card dealer
licenges shall have a period of thirty (30) days following their
birthdays within which to renew their licenses.

AUTH: Sec. 23-5-115(2), MCA, IMP: Sec. 23-5-308(5), MCA.

COMMENTS AND RESPONSE: The final sentence in (2) was added
at. the suggestion of the Gaming Advisory Council.

Leroy Fleach and Stuart McQuade were concerned that there
wag too much information required on the front of a dealer
license, resulting in exposure of female dealers to harassment.
The department believes it has addreassed these concerna by
lessening the amount of information on the front of a dealer
license and by dropping its requirements that these licenses be
worn,

RULE XITI (23.16.406) TEMPORARY DEALER LICENSE No comment

was received on this rule; it is adopted as proposed,

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-308(5), MCA.

RULE XIV__ (23.16.403) PROCESSING OF DEALER LICENSE
APPLICATION RENEWAL, OR REPLACEMENT (1) adopted as proposed.

(2) An application to renew a gambiing dealer license
must be received by the department prior to the expiration date
of the license. An application not postmarked by the date of
expiration will result in expiration of the gambiing dealer
license and will require the expired license holder to reapply
for a new original license in the manner required by these
rules,

(3) Replacement of a gambling dealer license is
accomplished by following the new license procedure and
including a $10 fee.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-308(5), MCA,

COMMENTS AND RESPONSE: The MTA proposed that the
department change "gambling" to "dealer” in (2) and (3) in the
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interest of clarity and consistency. The department adopts
those proposals.

RULE XV__(23.16.407) CONFISCATION OF TEMPORARY DEALER
LICENSE No comment was received on this rule; it is adopted as
proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-308(5), MCA.

RULE XVI (23.16.410) POSSESSION OF DEALER LICENSE No
comment was received on this rule; it 1s adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-308(5), MCA.

RULE XVII (23.16.411) DEALER LICENSE SPECIFIC TO THE
PERSON NAMED THEREON No comment was received on this rule; it
is adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-30B(5), MCA.

RULE XVIII (23.16.501) DEFINITIONS No comment was
received on this rule; it is adopted as proposed.

AUTH: Sec, 23-5-115(2), MCA. IMP: Sec. 23-5-176&177, MCA.

RULE XIX (23.16.502) APPLICATION FOR OPERATOR LICENSE
(1) All applicants for operator licenses issued by the
department must subnit the following information on Form 5 which is
incorporated by reference and available from the department upon
request :

(a) name(s), addresses, telephone numbers, and social
security numbers; history of gambling licensure with any
federal, state, or local agency; civil and criminal receord; and
record of residence and employment of the business owners for
the last 35 10 years.

(b) through (e) are adopted as proposed.

(2) Operator licenses must be renewed annually by
completing forms prescribed by the department.

AUTH: Sec. 23-5-115(2), MCA, IMP: Sec. 23-5-176&177, MCA.

COMMENTS AND RESPONSE: For clarification purposes the
department adds the reference to Form 5 in (1),

RULE XX (23.16.504) INVESTIGATION OF APPLICANTS,
ADDITIONAL INFORMATION MAY BE REQUIRED (1) The department
may require access to all of the applicant's financial records
which pertain to the financing of the proposed operation, to
evaluate statements and support documentation supplied with the
background application form.

AUTH: Sec. 23-5-115(2), McCA, IMP: Sec. 23-5-176&177, MCA.

COMMENTS AND RESPONSE: Both the GIA and the MTA felt the
department’s access to records was too broad under the proposed
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rule. The department adopts the amendment submitted by the MTA.

RULE XXI (23,15.506) PROVISIONAL, OPERATOR LICENSE It is
adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-176&177, MCA.

COMMENTS AND RESPONSE: Counsel for the ACC commented
that this rule is invalid, and should be deleted because the
department was not given authority to issue provisional operator
licenses. The logical result of counsel's reasoning is that no
operator could be licensed until the department had made a final
determination of the operator's qualificationa. The department
has determined that proviaional operator licenses are
"reasonably necessary to effectuate the purposes” of SB 431
(Section 2-4-305(6)(b), McA). The department's reasoning is
that the legislature envisioned several things which require the
isgsuance of provisional operator licenses:

1) Thorough investigation of all applicants for licensure
as gambling operators (Section 23-5-110(1), MCA); and

2) Continued, uninterrupted operation of authorized
gambling activities while applicants for licensure were being
investigated.

The granting of provisional operator licenses 1s necessary
to the accomplishment of these goals.

RULE XXII (23.16.508) CHANGES IN OWNERSHIP REPORTING (1)
through (3) are adopted as proposed.

(4) As defined in Rule 23.16.502, all new owners,
officers, and directors are subject to the same background
information requirements specified previously in this
subsection. Applications are subject to license denial if the
changes in ownership do-not-mest-with-department-appreval result
in the applicant’'s failure to meet the statutory qualifications
for licensure.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-176&177, MCA.

COMMENTS AND RESPONSE: The GIA commented that the
final phrase in (4) was too broad. The department adopts the
substance of the GIA's proposed amendment.

RULE XXITI (23.16.1201) DEFINITIONS (1) is adopted as
proposed.

(2) "Authority reference” means Official Poker Rulebook,
copyright 1988, Las Vegas Hilton, except for sections E, F, and
H and Scarne's Encyclopedia of Card Games, copyright 1983, by
John Scarne, pages 18 through 276. These books will be used by
the department as the authority on how to play authorized card
games. The sections of the books cited as authority will not
apply where there 18 a conflict with state law or department
rule.

(3) through (20) are adopted as proposed.

AUTH: Sec. 23-5-~115(2), MCA. IMP: Sec, 23-5-311, MCA.
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COMMENTS AND RESPONSE: Both the GIA and the MTA proposed
altering this rule to allow card games played against the house.
The department overrules the proposal. This matter is currently
in litigation, the department's legal position is clear, and any
court ruling will control these regulations.

Coungel for the ACC noted that the authority reference
cited in Rules 23.16.1201(2) and 23.16.1202(1)(b) should refer
to a specific edition of Scarne's Encyclopedia of Card Games.
The department has complied.

Stuart McQuade proposed dropping the final sentence of (16)
because it requires a raise in the betting format, and not all
poker variations use such a format. The department overrules
this proposal, because he misreads the rule. All that (16)
requires is "one or more betting rounds,” with the winner
determined by: 1) making an unanswered raise, or 2) having
- the best hand.

RULE XXIV (23.16.1202) TYPES OF CARD GAMES AUTHORIZED
(1) The following card games are authorized by law and must
be played only in the manner set out for that game in the
applicable authority reference:

(a) ¢general-poker~rules;-practicess;-and the poker games
of Texas Hold'em, Draw Poker, Omaha, Seven Card Stud, and
their variations as well as general poker rules and practices,
according to the Official Poker Rulebook, Copyright 1988, Las
Vegas Hilton, except for sections E, F, and H; and

(b} other poker variations, as well as the games of
Bridge, Cribbage, Hearts, Panguingue, Pinochle, Pitch, Rummy,
Solo, and Whist, according to Scarne's Encyclopedia of Games,
copyright 1983, by John Scarne, pages 18 through 276.

{2) through (7) are adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA.

COMMENTS AND RESPONSE: County Attorney Nielsen suggested
that (1) be clarified. The department has attempted to do so.

Leroy Fleach proposed that the department authorize the
poker variation "Squeeze.," The department declines to authorize
the game at this time, but it would encourage Mr. Flesch to
propose the game for approval pursuant to (3).

RULE XXV __(23,16.1205) RANKING OF POKER CARDS AND HANDS
No comment was received on this rule; it is adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA.

RULE XXVI (23.16,1206) POKER CARDS - PHYSICAL
CHARACTERISTICS (1) The cards used in the game of poker
nust be one complete standard deck of 52 cards plus optional
joker(s).

(2) and (3) are adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCa.

COMMENTS AND RESPONSE: County Attorney Nielsen suggested
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this clarification; the department adopts it.

RULE XXVII (23.16.,1209) POKER CHIPS - VALUE AND PHYSICAL
CHARACTERISTICS This rule is adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA.

COMMENTS AND RESPONSE: Counsel for the ACC believed (1)
and (2) to be contradictory in that the former allows the value
of a chip to be shown either by color or by denomination sign,
whereas the latter subsection mandatea that the value of a
chip be shown by color. On the contrary, the rules merely
acknowledge that "big-time" poker games may have "personalized”
multi-colored chips and "small-time" poker games may only afford
"generic” mono~colored chips. Nevertheless, denominations
of chips must have differing primary colors, to avoid player
confusion.

RULE XXVIITI {23.16.1210) WAGERS TO BE MADE WITH POKER
CHIPS OR CASH ONLY (1) In games not scored with points, all
wagers must be made with poker chips or cash.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA.

COMMENTS AND RESPONSE: County Attorney Nielsen suggested
the clarification at the beginning of this rule; the department
adopts it.

Leroy Flesch proposed limiting wagers to poker chips only,
mainly as a player protection. The department overrules this
proposal. The department considered many arguments similar
to those made by Mr. Fleach before proposing the rule. It
was determined that allowing cash was necessary to insure the
continued economic feasibility of many small, rural poker games.

RULE XXIX (23.16.1211) PERSONS NOT TO BRING THEIR OWN
CARDS OR _POKER CHIPS No comment was received on this rule; it
is adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA.

RULE XXX (23.16,1212 PROCEDURE FOR ACCEPTING CASH AT THE
POKER _TABLE No comment was received on this rule; it is adopted
as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA.

RULE XXXI (23.16.1216) PLAYER RESTRICTIONS (1) through
(4) are adopted as proposed.

(5) Subsections (3) and (4) do not apply to the game
of bridge when played according to the rules set forth in the
authority reference,.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA.
COMMENTS AND RESPONSE: County Attorney Nielsen noted that
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the unique nature of bridge play might be affected by (3) and
(4). The department adopts (5) in response to these concerns,

RULE XXXII (23.16.1217) USE OF DEVICE PROHIBITED No
comment was received on this rule; it is adopted as proposed.

AUTH: Seec. 23-5-115(2), MCA. IMP: Sec., 23-5-311, MCA.

RULE XXXIIT (23.16.1218) SPECIAL POLICIES (1) Each
operator may establish rules of conduct for the players and
spectators on its licensed premise as long as the operator's
rules do not conflict with state law er-administrative-ruile.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA,

COMMENTS AND RESPONSE: The department deleted the final
. phrase of this rule at counsel for the ACC's suggestion.

RULE XXXIV (23,16.1224) DEALER RESTRICTIONS (1) 1In
authorized card games using licensed dealers, Llicensed dealers
shall have no financial interest, directly or indirectly, in the
outcome of any game which they deal. This rule does not prevent
licensed operators from also dealing their own games.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA,.

COMMENTS AND RESPONSE: The department inserted the initial
qualification at the suggestion of County Attorney Nielsen.

The department inserted the final sentence at the
suggestion of Mr. Flesch and the GIA. The department does
not believe this changes the substance of the rule, because
operators should not have an interest in the outcome of games.

RULE XXXV __{23.16.1225) HQUSE PLAYERS No comment was
received on this rule; it is adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA.

RULE XXXVI (23.16.1228) DECKS - SHUFFLE AND CUT OF THE
CARDS The rule is adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. 1IMP: Sec. 23-5-311, MCA.

COMMENTS AND RESPONSE: Mr. McQuade proposed a substitute
for (1) because he felt that the rule as proposed would allow an
agitated player to disrupt the game. The department rejects the
ptoposed change on the grounds that the proposal, calling for
the dealer to confer with the operator who must observe the game
and the players, would be much more cumbersome than the rule as
originally proposed, which merely calls for changing the decks
at the card table.

Mr. McQuade also proposed a substitute for (4) because
he felt it would require halting the game to count cards. Mr.
McQuade misreads the rule and his proposal is rejected. The
department was aware of concerns about game disruption and it
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deliberately worded the proposed rule to allow card counting
prior to dealing in a game or during a lull in play.

RULE XXXVII (23.16,1229) ANTE, BLIND BET No comment was
received on this rule; it is adopted as proposed.

AUTH: Sec, 23-5-115(2), MCA. IMP: Sec. 23-5-312, MCA.

RULE XXXVIII (23.16.1231) RAKE (1) The rake may be a
percentage of the pot or a set fee established by the house and
must be clearly posted. The rake must remain in a designated
area until]l the pot is awarded. The chip tray cannot be used as
a designated rake area. After the pot is awarded, the rake mnst
may then be placed in the chip tray, a segregated area, or drop
box near the dealer.

(2) and (3) are adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-312, MCA.

COMMENTS AND RESPONSE: Mr. McQuade commented that he found
(1) and (3) to be inconsistent in allowing for a set fee rake
(1), and reqguiring that a rake be calculated as a percentage
(3). The department rejects Mr. McQuade's suggestion on
the ground that he misreads (3)., It only requires that if a
percentage rake is taken, it be taken after each round.

Mr. Flesch proposed the amendment to the final sentence of
(1) 1n the interest of small-time operatora who cannot afford
drop boxes or extra chips. The department agrees and adopts the
proposed amendment.

RULE XXXIX (23.16.1232) OPERATION OF THE GAMES The rule
18 adopted as proposed.

AUTH: Sec, 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA.

COMMENTS AND RESPONSE: Mr. McQuade proposed that (2)
be dropped and that only the operator be allowed to determine
whether or not a player had to buy back into a game he had
left temporarily. The department rejects this proposal on the
grounds that the rule is necessary to effectuate the statutory
purpose of player protection.

RULE XL (23.16.1233) FOULED HANDS This rule is adopted
as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA.

COMMENTS AND RESPONSE: Mr. Flesch commented that this
rule may give an advantage to the experienced player over the
inexperienced or partially inebriated player, ‘The department
agrees that this is a possibility, but believes that dealers
must have discretion in these cases. However, complaints will
be investigated, and repeated complaints about a particular
dealer may result in disciplinary action,
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RULE XLI (23.16.1234) THE DEAL No comment was received
on this rule; it is adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec., 23-5-311, MCA.

RULE XLIT (23.16.1237) BETTING (1) and (2) are adopted
as propoaed.

(3) A player muet place his entire bet in front of the
player at one time. Unless a player has failed to place the
necessary amount of chips to call a bet or to signify a raise,
the player may not place additional chips into the pot (no
string bets). The dealer may allow a single apparent string
bet, but must caution the player that such bets are not allowed.

(4) adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA.

COMMENTS AND RESPONSE: Mr. McQuade suggested that
determination of string bets be left totally in the discretion
of the operator. The department rejects this suggestion
believing that it has a duty to discourage string bets.

However, the department does agree that the determination of

a string bet is an issue that warrants the application of
discretion on the part of the dealer. Hence the addition of the
final sentence in (3).

RULE XLIITI (23.16.1239) IMPROPER DEAL No comment was
received on this rule; it 1s adopted as proposed.

AUTH: Sec. 23-5-115(2), MCaA, IMP: Sec. 23-5-311, MCA.

RULE XLIV (23.16.1240) POSTING OF RULES (1l)(a) through
(1){k) are adopted as proposed.

(1) Maximum number of players in each type of game.

(1)({m) and (1)(n) and (2) are adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-313, MCA.

COMMENTS AND RESPONSE: Mr. McQuade proposed elimination
of (1)(1) and (2), on the grounds that they are burdensome.
The department agrees, that (1) needs clarification, and (1) so
adopte the amendment. However, Section 23-5-313, MCA, requires
that rules governing the play of authorized card games be
publicly posted. Mr. McQuade misreads (2). It applies only to
house rules of general applicability, not state-wide rules on
the play of games or rulings in specific cases.

RULE XLV (23.16.1101) CARD GAME TOURNAMENTS This rule is
adopted as proposed.

AUTH: Sec. 23-5-115(2), McCaA. IMP: Sec., 23-5-311, MCA.
COMMENTS AND RESPONSE: By far the most comments received

by the department concerned the card game tournament rule
(XLV). The majority of these comments supported a workable card
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tournament rule, although the GIA felt that such a rule exceeded
statutory rulemaking authority. The department believes

that this rule is within its rulemaking authority because the
tournament format is necessary to many authorized card games,
such as cribbage, and whist. As for comments on particular
parts of this rule, the department finds the rule to be sound,
although a period of adjustment and education of persons
affected by the rule will be necessary and is now underway.

RULE XLVI (23,16.1301) PLAY OF SUCCESSIVE KENQ GAMES No
comment was received on this rule; it is adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: 23-5-412, MCA.

RULE XLVII (23.,16.1701) DEFINITIONS (1) “Master
aquare” means that portion of the sports pool card divided into
smatler-squares-er-spaces representing the chances purchased by
the participants and containing the name or initials of the
participant in the sports pool.

(2) "Spaces” means one of the smaller squares into which
the master square is divided, which represents an opportunity
to participate in a sports pool, and which containg the name or
initials of the participant_in a sports pool who has purchased
that space,

¢2)(3) "Sports event" means a game, race, or athletic
contest wherein the contestants are natural persons or animals,
and upon which a_sports pool is based noet-inelunding-etementary
or-high-aschool-contaats,

¢31(4) "Sports pool” means a gambling activity based on
a sports event using a card with a master sgquare which is
subdivided into _spaces, with-the-names-or-initinin-of-the
participants-in-the-pool-written-within-each-sgquare-or-spacer
for which €consideration, in money, is paid for-each-sgquare-or
space by the participant for the chance to win money or other
item of value on-any-sports-event-wherein-the-contestants-in
such-event-are-natural-persons-or-animais.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-503, MCA.

COMMENTS AND RESPONSE: Counsel for the ACC noted that (3)
unnecessarily repeated statutory language. In response to this,
as well as the department’'s belief that these definitions needed
clarification, the department adopts the changes in this rule,

RULE XLVII_ (23.16,1702) SPORTS POQL CARD (1) The master
square of the card must be divided into smalier-squares spaces
arranged in horizontal rows and vertical columns.

(a) 1is adopted as proposed.

(b) The numbers for each horizontal row and vertical
column must be randomly assigned after all sguares spaces have
been sold and prior to the beginning of the sports event.

(c) Each sgquare-sr-space must be represented by a number
from both the horizontal row and vertical colunmn.

(2) The card shall, in advance of any sale of any chanee
gpace, clearly indicate:
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(a) is adopted as proposed.

(b) The total number of ehameces spaces that must be sold
in order to f£ill in all the sgquares-er-spaces.

(2)te) through (4) are adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-503, MCA.

COMMENTS AND RESPONSE: The department adopts these changes
in order to mat¢h the new definitions in Rule XLVIT.

RULE XLIX (23.16.1703) SALE OF EHANEBSSPACES (1) The
total cost of a chance to participate in_a sports pool shall not
exceed five dollars ($5) per ehance and must be paid in cash at
the time the square-er-ehance-space is melected.

(2) 1f, at the time of the event, all chanees spaces on
the sports pool card are not sold, the persons who have paid for
- a chance to piay participate shall be entitled to a full refund
or must be allowed to transfer the chanee gpace to another
sports pool currently advertised on the same premise where they
purchased the ehanee space on the uncompleted sports pool. If
a participant cannot be located for a refund or transfer of the
ehanee space to another sports pool card prior to the event,
the full purchase price of the chanees sgpaces purchased shall be
retained by the premise for refund to the participant.

(3) The sporta pool shall not be conducted if any chanee
space remains unsold at the time the sporta event is commenced.

(4) adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-503, MCA.

COMMENTS AND RESPONSE: The department adopts these changes
in order to match the new definitions in Rule XLVII.

RULE L, (23.16.1704) PRIZES No comment was received on
this rule; it is adopted as proposed.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-503, McA.

o o

MARC RACICOT
Attorney General

Certified to the Secretary of State January 29, 1990.
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BEFORE THE DEPARTMENT OF LIVESTOCK
OF THE STATE OF MONTANA

NOTICE OF AMENDMENTS TO ARM
32.18.205 AND 32.2.401
requiring a sheep permit
before removal of sheep from
county or State and requiring
fees and Amendments of ARM
32.3.201 and 32.3.218 and

New Rules 32.3.224 regulating
Bison and 32.3.225 regulating
llamas.

IN THE MATTER OF THE AMEND-
MENT OF RULES REGULATING
SHEEP AND THE ADOPTION OF
NEW RULES REGULATING SHEEP,
BISON, AND LLAMAS.

TO: ALL INTERESTED PERSONS:

1. On October 26, 1989, the Board of Livestock published
a notice of proposed amendment of ARM 32.3.201 and 32.3.218,
and adoption of Rules I (32.3.224) and II (32.3.225) requlating
sheep, bison and llamas at page 1660, Montana Administrative
Register, issue number 20,

2. On November 22, 1989 the Board of Livestock published
a notice of proposed amendment of ARM 32.18.205 and 32.2.401
regarding sheep permits at page 1894, Montana Administrative
Register, issue number 22.

3. The Board has adopted these amendments and rules
exactly as proposed.

No comments or testimony were received,

BOARD OF LIVESTOCK
NANCY ESPY, CHAIRMAN

BY: éggizg%ZEéé?
LON MITCHELL, Staff Attorney

Department of Livestock
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of new rules ) NOTICE OF ADOPTION OF

to reject permit applica- ) ARM 36.12,1012 DEFINITIONS
tions for consumptive uses ) ARM 36.12.1013 ROCK CREEK
and to modify permits for ) BASIN CLOSURE
nonconsumptive uses in the )
Rock Creek Basin )

To: All Interested Persons

1. On September 14, 1989, the Department of Natural
Resources and Conservation published a notice of public
hearing on the proposed new rules to reject permit
applications in the Rock Creek basin at page 1334, 1989
Montana Administrative Register, Issue number 17. Notices
were also published on September 21, 28, and October 5, 1989
in the Carbon County News and the Billings Gazette. Notices
vwere mailed on September 25, 1989 to each individual water
user in the Rock Creek Basin.

2. On November 8, 1989, at 7:00 p.m., the public hearing
was held at the Elks Lodge, 114 North Broadway in Red Lodge,
Montana. During the hearing and prescribed comment period the
department received commente, oral and/or written, from the
following persons: Rocky Fork Decreed Water Users, Gladys
Zumbrun, Sec., Tovio Lantta, Pres.; Bill Stovall, Alvin Ellis
11I, Nick Cowger, Marlene Boggio, Joe Alberi, Richard Avent,
Alvin Ellis Jr,, Vincent and Margaret Ames, Tiniel Fiveland
all of Red Lodge, Mt.; Joe Spivey, Oliver Wilson, and Tom
Patterson Jr. all of Roberts, Mt.; Robert A. Teegarden and Gay
V. Davidson of Billings, Mt.; Alvin Donohoe of Luther, Mt.;
Carl Hanson of Joliet, Mt.; Mel McBeath and Richard Bondy of
Helena, Mt.; and James Boroughs of Yellville, Az.

3. The rules are being adopted as proposed except for
the following catchphrase: (new material underlined).

“ ARM 36.12.1013 ROCK CREEK BASIN CLOSURE (1)...

4. A summary of the comments received, and the agencies'
responses are as follows. ,
NERAL

COMMENT: Commentors suggested the closure would present
an economic hardship on water users by requiring the
construction of stockwater and storage reservoirs with release
mechanisms to prevent water from being impounded during the
closure period.

RESPONSE: An economic hardship is being imposed on
existing water users especially if the continual development
of water in this basin is allowed. Additional water
commissioners would be required to enforce these new rights
increasing the potential loss of crops due to the increased
competition for water. The technical report shows the
irrigators' demands for water exceed the avajlable supply 80
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percent of the time in this basin during the closure period.
New reservoirs would not be precluded, if the applicant
designs the system to divert water at times other than during
the closure period. On-stream or off-stream reservoirs could
be constructed with bypass devices or control structures to
not impound water during the closure period. These
requirementgs are a modern day standard presently being
recommended on all new reservoirs. No modification of the
rules was made.

COMMENT: The water users on Rock Creek store runoff from
Red Lodge Creek and Cooney Reservoir. These users should
operate Cooney in a safer manner to prevent downstream
floading below the dam.

RESPONSE: Complaints with the operation of Cooney Dam
should be addressed to the Chief of the Engineering Bureau,
1520 E. 6th Ave., Helena, Montana 59620. A local water users
board, the Rock Creek Water Users Association, actually
operates and maintains Cooney Dam with the cooperation of the
department in an advisory capacity. This comment has no real
bearing on the basin closure rules, therefore, no modification
of the rules was made.

‘ RULE N

COMMENT: Red Lodge Creek should be exempt from the
closure because the upper drainage receives water from the
East Rosebud (an inter=-basin transfer) and has a decree
independent from the mainstem decree on Rock Creek.

RESPONSE: The basin closure would not preclude any
further development of the inter-basin transfer of East
Rosebud water, if more of that water was to be made available
to the Red Lodge Creek drainage. The water availability study
by Holnbeck (April, 1988) encompassed the entire Rock Creek
Basin, including all tributarjes. The results were based on
the availability of water at the mouth of the drainage which
translates up and down the entire basin. The study further
shows that 45 percent, of the average amount of water measured
at the mouth, was measured at the Red Lodge Creek gage. The
decrees on Red Lodge Creek and Rock Creek are used to enforce
existing water rights by the respective commissioners on each
gource, and the basin closure would assist them by precluding
additional consumptive uses of water and not add to the
enforcement problem. Therefore, no modification of the rule
was made.

RULE INIT

COMMENT: The basin closure will preclude the development
of springs for stockwater in the basin.

RESPONSE: If a spring has been contributing to the flow
of a stream within this basin, no additional water could be
appropriated from the spring than historically used for that
purpose(s). This closure would not preclude maintenance on
existing springs, nor development of springs which have not
historically contributed to the flow of a stream in this
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basin. The documentation shows no exceas water is available
during the closure period for additional consumptive use of
water within the basin. Therefore, no modification to the
rule was made.

COMMENT: Commentors requested the closure period be
expanded from June 1, to include May 1 through September 30.

RESPONSE: The water availability study performed on the
Rock Creek basin by Stephen Holnbeck (April 1988) shows that
there is no water available in excess of the streamflow that
is equaled or exceeded B0 percent of the time during the
months of June, July, August and September at the mouth of the
basin. Testimony substantiated these through personal
observations. A total of 2,047 acre-feet of water is
available according to this same study 8 years out of 10 for
the month of May. The rehabilitation of Cooney Dam in 1982
shows an additional 4,200 acre-feet of water storage was
created and contracts for this water have been sold.
Documentation from 1982 to 1988 shows 1,150 acre-feet of
storage is impounded Just during the month of May in Cooney
Reserveir, This figure shows that 42 percent of the excess
water is still available in May at the mouth 8 years out of
10. The technical report indicates that there is excess water
available in May and therefore the documentation does not
support closing the entire month of May as requested.
Therefore, no modification to the closure period has been
made .

COMMENT: Some commentors do not want to be prevented
from filling their reservoirs when flood events occur during
the closure period.

RESPONSE: The upper drainages in this basin frequently
have no commissioners appointed by the local water users.
Commissioners are normally appointed on the lower mainstem
drainages where the competition for water increases as the
demand increases. Enforcement would be a major problem in the
upper reaches of the basin if new water users were allowed to
divert anytime during the closure period. It would put an
additional burden on lower basin commissioners to be required
to perform site visits on these storage reservoirs and then it
would be difficult to predict when to require users to shut
off. This would also increase the commissioners expenses to
police these structures which would be passed on to the
existing water users. Testimony indicated enforcement and
increased costs were two major factors why the petitioners and
other existing water users wanted the basin closed without
exceptions.

Testimony also revealed high water normally occurs in May
and June and sometimes in late April. Leaving May open does
give reservoir operators an opportunity to impound runoff
water in late April and May. The closure would preclude
impounding water in new reservoirs during the months of June
through September, even if high runoff storms occur.
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An answer to this dilemma may also lie with the Carbon
County Conservation District which was allocated 22,676 acre-
feet of water granted to them in December of 1978. The
district could authorize the use of this reserved water within
this basin located in Carbon County, as long as sufficient
storage is planned for which the water is intended.

Since this window exists for storage rights for May
diversions and with the Conservation District reserved water
available, the facts and teatimony do not warrant
modifications, by allowing exceptions to fill storage
resgervolrs during the closure period from June 1 through
September 30.

COMMENT: The basin closure will preclude all stockwater
reservoirs in the basin.

RESPONSE: Any new applications that would divert or
impound water for stock or any consumptive use during the
closure period would be rejected. Any applications that would
impound water in a storage facility only outside the closure
period would be accepted. The water availability study on the
petition to close the Rock Creek basin identified the
irrigation demands relative to water availability in the
entire drainage, Holnbeck (April, 1988). Facts show that from
June through September of each year, irrigation demands exceed
the available water supply 80 percent of the time near the
mouth of the basin. Therefore, no modification to the rule
was made.

5. No other written or oral comments were received.

DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

0P LKA )

s/, 7]
KAREN BARCLAY, DIRECTO?
90

Certified to the Secretary of State, January 29, 1
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BEFORE THE BOARD OF OIL
AND GAS CONSERVATION
OF THE STATE OF MONTANA

In the matter of the amendments) NOTICE OF THE AMENDMENT OF
of rules pertaining to issuance) RULES 36.22.307 ADOPTION OF

of o1] and gas drilling )  FORMS, 36.22.601 NOTICE OF
permits, public notice ) INTENTION AND PERMIT TO
requirements, change of ) DRILL, 36.22.604 PERMIT
ownership requirements and bond) ISSUANCE - EXPIRATION
release. ) EXTENSION, 36,22,605 TRANSFER

OF PERMITS, 36.22.1308
PLUGGING RESTORATION BOND.

TO: All Interested Persons.

1. ©On November 9, 1989, the Montana Board of 0il and Gas
Conservation published a notice of proposed amendment to the
above~stated rules at page 1792 of the 1989 Montana
Administrative Register, issue number 21.

2. The board has amended the rules exactly as proposed
with the following exceptions: (new matter underlined, deleted
matter interlined.)

"36.22.601 NOTICE OF INTENTION AND PERMIT TO DRILL (1)
amended as proposed.

(a) At its own expense, cause publication of notice in a
format prescribed by the board in one issue of a newspaper in
general circulation in Helena and a newspaper of general
circulation in the county where the proposed well or hole is
located; and

(b} File proof of such publication in the form of a _copy
of the page on which the ad_appears_showing the ad and the date
of publicatjon_or an affidavit of the publisher.

(2) through (6){c) amended as proposed.

(d) Be received by the board no later than seven-+7} te

(10) days after the date of the publication of the notice,.

Where the notice is not published on the same _day in the

newapapers specified in paragraph (l)(a) of this rule, the

dcadline for receiving demands for hearing will be measured by

the later publication date. Service of such demand may be made

on the board persconally, by mail, or by FAX transmission; and
(6)te) through (7) amended as proposed.”

"36.22.604 PERMIT ISSUANCE - EXPIRATION - EXTENSION (1)
amended as proposed.

(2) 1If the nektee application for permit does not comply
in all respects with such rules, said mekiece application shall
be disallowed, and the petroleum engineer or his authorized
agent shall promptly notify the person of the reason or reasons
for such disallowance."

3. The following comments were received on the proposed
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rules and the board makes the following responses:
Rule 36.22.601(1)(a}

COMMENT: Several commenters requested that the notice be
published in the Helena newspaper, as well as in the newspaper
in the county where the well is to be drilled.

RESPONSE: The board has changed rule 36.22.601(1)(a) to
require publication in one issue of a newspaper of general
circulation in Helena, as well as a newspaper of general
circulation 1n the county where the well or proposed hole is to
be located. The board agreed that such publication would give
wider distribution of the notice and alert interested parties,
who might not otherwise receive notice of the proposed drilling
permtit.,

COMMENT: Several commenters proposed that the notices be
published for five (5) consecutive days in both the Helena
newspaper and the newspapcer of general circulation in the
county where the well 1a to be drilled,

RESPONSE: The board rejected this proposal as it adds an
unwarranted additional expense to the operators. Also, nany
local newspapers are published only once a week and to require
publication 1n five (5) consecutive 1ssues would unduly delay
the permitting process.

COMMENT: Several commenters requested that the period of time
for comments be i1ncreased from seven (7) days to ten (10)
working days or fourteen (14) consecutive days.

RESPONSE: The board has increased the time for response to ten
(10) calendar days. The board feels that this will allow
adequate time for response.

COMMENT: One commenter asked the board to allow people who
wished to be informed of drilling plans to have their nane
placed on a list that would be maintained by the board. The
board would then be required to inform those persons on the
list of all requests for drilling permits.

RESPONSE: The board feels that adopting this requirement would
place an unduec burden on the board's staff, in the light of the
average number of drilling permit applications received. Since
publication has been completed by the time the board receives
the application, notifying interested persons by mail would
probably not be possible within the time period for filing
written demands for hearing.

Rule 36.22.601(1)(h)

DEPARTMENT CHANGE: The board has changed this section to allow
proof of publication to be made in the form of a copy of the
newspapcr page on which the published notice appears or by an
affidavit of publication. This was done for the convenience of
the applicants, some of whom indicated they had difficulty in
obtaining an affidavit of publication in a timely manner.
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Rule 36.22.601(4)

COMMENT: The National Park Service and the Wilderness Society
requested that the term "further environmental review” in this
rule be further defined.

RESPONSE: The board has just adopted a Programmatic
Environmental Statement. That statement, together with the
Montana Environmental Policy Act and the rules implementing
that act, which the board is in the processing of adopting,
adequately define the need for "further environmental review".

Rule 36.,22.604(2)

COMMENT: Several commenters suggested the term “"the notice" in
subparagraph (2) of this rule should be changed to
"application”, as was done in other sections of the same rule.
RESPONSE: The board agrees with this suggestion and has
replaced the term "the notice" with the words "the application
for permit”.

Rule 36.22.1308

COMMENT: One fecderal government commenter rcquested
clarification of this rule as to whether or not a new owner of
a well is required to have a bond.

RESPONSE: The board believes that 36.22.1308 is clear,
especially as to the responsibility of the transfecree of an oil
or gas well.

&‘— éw
. S .
Dee Rickman, Executive Secretary
Board of 0il and Gas Conservation

Certified to the Secretary of State, ___;L&gggﬁ?L_gtq 1990
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT
and repeal of rules pertaining ) OF ARM 44.9.103,

to Mail Ballot Elections. ) 44.9.202, 44.9.301,
44.9.303 through
44.9.306, 44.9.309,
44.9.310, 44.9.312,
44.9.402, 44.9.403,
44.9.405 and REPEAL
OF 44.9.308.

TO: All Interested Persons.

1. On December 21, 1989, the Secretary of State's COffice
published notice of proposed amendment and repeal of the above
stated rules concerning mail ballot elections, at page 2168 of
the 1989 Montana Administrative Register, issue number 24.

2. The office has repealed ARM 44.9.308 as proposed.

3. The office has amended ARM 44.9.103, 44.9.202,
44.9.203, 44.9.301, 44.9.305, 44.9.306, 44.9.309, 44.9.310,
44.9.312, 44.9.402, 44.9.403 and 44,9.405 as proposed. The

office has amended ARM 44.9.303 and 44.9.304 with the following
changes:

44.9.303 VQTING BY NONREGISTERED ELIGIBLE ELECTORS (1)
through 2 (a) remain the same.

(b) completing and signing, for subsequent signature
veriftication purposes, 133 : 3

v an absentee request as provided
itle 13, chapter 13 art MC
(3) through (3)(a) remain the same.
(b) enter the elector's name in the pell-—beek register, on
an addendum page provided for that purpose, and include all
names so entered in their pell-beek register reconciliation.
(AUTH, Sec. 13-19-105, MCA; IMP, Sec. 13-19-304, MCA.)

44,9.304 DESIGNATION OF MAILING ADDRESS OR_ALTERNATIVE
ADDRESS (1) remains the same.

(2) In these «cases, and after complying with the
requirements of law, the elector may designate the address to
which hlS ballot 1s to be malled by completlng an Aédrese

and—provided-—fer-that—purpose; absentee request as prov1ded in
Title 13, chapter 13, part 2, MCA, until noon the day before
ballots are scheduled to be mailed. (AUTH, Sec., 13-19-105, MCA;
IMP, Sec. 13-19-303 and 13-19-304, MCA.)
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4. The office received two comments in support of the
proposed action. Betty Lund, Ravalli County Clerk and Recorder
indicated her support for the changes. Sue Bartlett, Lewis and
Clark County Clerk and Recorder indicated she supported the
proposed amendments to the rules. She also recommended minor
corrections to avoid internal inconsistencies in the rules. Her
recommendations were adopted in the above identified changes.
No further comments or testimony were received.

M@

MIKE COONEY
Secretary of State

Dated this 29th day of January, 1990
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VOLUME NO. 43 OPINION NO. 51

COURTS, JUSTICE - Residency requirements for justice of
the peace called to act pursuant to section 3-10-231(2)
or (3);

JUDGES - Residency requirements for justice of the peace
called to act pursuant to section 3-10-231(2) or (3);
RESIDENCE ~ Residency requirements for justice of the
peace called to act pursuant to section 3-10-231(2) or
(3);

MONTANA CODE ANNOTATED - Sections 3-10-202, 3-10-204,
3-10-231;

MONTANA CONSTITUTION - Article VII, section 9(4);
OPINIONS OF THE ATTORNEY GENERAL - 43 QOp. Att'y Gen. No,
49 (1989), 42 Op. Att'y Gen. No., 4 (1987).

HELD: An acting justice of the peace who is called
to act pursuant to section 3-10-231(2) or (3},
MCA, and who is otherwise qualified to serve
under section 3-~10-202, MCA, need not be a
resident of the county where the court sits.

January 23, 1990

Robert L. Deschamps
Missoula County Attorney
Missoula County Courthouse
Missoula MT 59802

Dear Mr. Deschamps:
You have requested my opinion on the following question:

Does an acting justice of the peace, called to
act pursuant to section 3-10-231(2) or (3),
MCA, have to be a resident of the county in
which the court sits?

The statute in question, § 3-10-231, MCA, addresses
circumstances in which an acting justice may be called
in and by whom:

(1) Whenever a Jjustice of the peace is
disqualified from acting in any action because
of the application of the supreme court's
rules on disqualification and substitution of
judges, subdivision 1, 2, or 3, he shall
either transfer the action to another
justice's court in the same county or call a
justice from a neighboring county to preside
in his behalf,
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(2) Within 30 days of taking office, a justice
of the peace shall provide a list of persons
who are gualified to hold court in his place
during a temporary absence when no other
justice or city 7judge 1is available. The
county commissioners shall administer the cath
of office to each person on this list within
the ensuing 30 days or as soon thereafter as
possible.

(3) Whenever a justice is sick, disabled, or
absent, the justice may «<call in another
justice, if there is one readily available, or
a city Jjudge or a person from the list
provided for in subsection (2) to hold court
for the absent judge until his return. If the
justice is unable to call in a substitute, the
county commissioners shall call in another
justice, a city judge, or a person from the
list provided for in subsection (2).

(4) During the time when a justice of the
peace is on vacation or attending a training
session, another justice of the peace of the
same county shall be authorized to handle
matters that otherwise would be handled by the
absent Jjustice. When there 1is no other
justice of the peace in the county, the
justice of the peace may designate another
person in the same manner as if the justice
were sick or absent.

(5) A justice of the peace of any county may
hold the court of any other justice of the
peace at his request,

Under this statute, the following people are expressly
authorized to substitute as acting Jjustices during
periods of temporary absence of the resident justice of
the peace:
(1) Other justices of the peace from the same
county;

(2) Justices of the peace from outside the
county;

(3) City judges:

(4) Qualified persons on the list compiled by
the incumbent justice of the peace.

See 43 Op. Att'y Gen. No. 49 (1989). The subject of
this opinion 1is whether acting justices must be
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residents of the county in which the court sits in order
to qualify to serve in that regard.

A general residency requirement for all judges is found

in Article vII, section 9(4) of the Montana
Constitution. That section requires a justice of the
peace to reside during a term of office in the county in
which he is elected or appointed. This requirement

arquably does not apply to persons listed as acting
justices since those persons are not "elected or
appointed"” and do not hold a "term of office." A
statutory residency requirement is also found at section
3-10-204(1), MCA, which states that every justice of the
peace must reside in the c¢ounty in which the court is
held. This statutory residency requirement is not
qualified by the terms "elected or appointed" or "during
a term of office,” and could therefore arquably be said
to apply to acting justices.

However, subsection (1) of section 3~10-204, MCA, must
be read in conjunction with subsection (2), which
imposes a one-year residency requirement "preceding ...
election or appointment."” I conclude that this
provision is directed at ensuring that elected or
appointed justices not only have been county residents
for at least one year before assuming the bench, but
also maintain such residency during their terms of
office. When so construed, section 3-10-204, MCA, has
no application to acting justices. I reach this
conclusion in spite of the suggestion found in 42 Op,.
Att'y Gen. No. 4 (1987) that the residency requirements
of section 3-10-204(2), MCA, apply to acting justices.

Section 3-10-231(2), MCA, itself requires only that
acting justices be "qualified to hold court" during a
temporary absence when no other justice or city judge is
avallable. Qualifications for justices of the peace are
set forth in section 3-10-202, MCA. A residency
requirement is not included. The legislative history
attendant to the adoption of the 1985 amendments to
section 3-10-231, MCA (1985 Mont. Laws, ch., 482),
authorizing a Jjustice to designate acting justices,
suggests that the designating justice is to be invested
with substantive discretion in making this selection--
discretion which would necessarily be diminished if a
residency requirement were inferred. See Feb. 5, 1985,
House Judiciary Committee Minutes a 2-3. In the
absence of a constitutional or statutory requirement
that an acting justice be a county resident, I conclude
that no such requirement applies.
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THEREFORE, IT IS5 MY OPINION:

An acting justice of the peace who is called to act
pursuant to section 3-10-231(2) or (3), MCA, and
who is otherwise qualified to serve under section
3~10-202, MCA, need not be a resident of the county
where the court sits.

Sincerelé,
MARC RACICOT
Attorney General
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VOLUME NO. 43 OPINION NO. 52

ALCOHOLIC BEVERAGES - Application of 5 percent discount
on retail price of liquor sold in unbroken case lots
under section 16-2-201;

REVENUE, DEPARTMENT OF - Application of 5 percent
discount on retail price of liquor sold in unbroken case
lots under section 16-2-201;

TAXATION AND REVENUE - Application of 5 percent discount
on retail price of liquor sold in unbroken case lots
under section 16-2-201;

MONTANA CODE ANNOTATED - 1-2-101, 16-1-106(14),
16-1-401, 16-1-404, 16-2-201.

HELD: Section l6~2-201, MCA, authorizes the
Department of Revenue to apply a 5 percent
discount to the price of liquor sold in
unbroken case lots; the terms of the statute
require that the discount apply to the retail
price, which does not include liquor excise or
license taxes. However, taxes are, in turn,
based on the discounted retail price of the
liquor, which results in the same amount of
excise and license tax revenues as if the
discount had been applied to the retail price
with the taxes included.

January 24, 1990

John W. Northey

Office of the Legislative Auditor
State of Montana

State Capitol

Helena MT 59620

Dear Mr. Northey:

You have requested my opinion concerning the following
question:

Does the 5 percent discount authorized by
section 16~2-201, MCA, on the sale of liquor
in unbroken case lots apply to the liquor
license and excise taxes as well as to the
liquor itself?

Your guery arises from the current practice of the
Department of Revenue in applying the discount for
liquor sold in unbroken case lots. The Department
applies the discount to the posted price of the liquor,

Montana Administrative Register 3-2/8/90



-315~

i.e., the retail price plus applicable taxes. This
practice seems in conflict with the language of section
16-2-201, MCA, which provides for a "[r]eduction of 5%
of the retail price of liquor" sold in unbroken case
lots, but does not mention a discount on the applicable
taxes,

There is no definition of "retail price" in the liquor
statutes; however, it can be determined from certain
other statutes that the retail price does not include
the applicable liquor taxes. For example, the "posted
price" of liquor is defined to include both the retail
price of liguor and excise and 1license taxes.
§ 16-1-106(14), MCA. Moreover, in computing the amount
of excise and license taxes on liquor sold and delivered
in the state, the statutes provide for applying a
specific percentage to the "retail selling price" of
liguor. §§ 16-1-401, 16-1-404, MCA. Thus, the retail
price of liquor is a price to which excise and license
taxes have not yet been added.

With respect to the discount on unbroken case lots, the
clear language of section 16~2-201, MCA, requires that
it be applied to the "retail price.," Based on the
above-cited statutory provisions, I conclude that excise
and license taxes should not be considered when
calculating the 5 percent discount.

However, having concluded that the 5 percent discount
applies to the retail price rather than the posted price
of liquor sold in unbroken case lots, it must be noted
that the amount of excise and license tax revenue from
the sale of such liquor would nevertheless remain the
same as that currently collected by the Department of
Revenue. This 1is so because the liquor excise and
license taxes are applied to the discounted retail
price, as is explained below.

The taxing statutes provide that the rate of taxation on
liguor should be based upon the "retail selling price"
of liquor. 6§ 16-1-401, 16-1-404, MCA. The statutes do
not define "retail selling price" and the question thus
arises as to whether the phrase means the discounted
retail price or the nondiscounted retail price for the
sale of unbroken case lots.

The legigslative history of the discount statute,
§ 16-2-201, MCA, is helpful in answering this question.
The discount was enacted as Senate Bill 164 (chapter
334) in 1975, The fiscal note prepared for
consideration of the bill <contains the following
statement:
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The liquor excise tax ... remains at 16% ...
and the liquor license tax ... remains at 5%
e These taxes are levied against the

retail sales price of liquor so that if the
retail price were discounted 5% on case lots
there would be a consequent loss in tax
revenue to state and local government units.

The above-quoted statement indicates that the excise and
license taxes were intended to be applied to the
discounted retail price, rather than to the
nondiscounted retail price. The 1975 fiscal note also
included estimates for several tax vyears, and the
estimates clearly reflect that the taxes were to be
applied to the discounted retail price. In addition,
minutes from the meetings of the House and Senate
Business and Industry Committees in 1975 reflect the
anticipation of a loss in revenue due to the discount.
Such a loss would not have been anticipated had it been
intended that the taxes be applied to the nondiscounted
retail price. See Minutes of the Senate Business and
Industry Committee, January 29, 1975, and of the House
Business and Industry .Committee, March 10, 1975.

THEREFORE, IT IS5 MY OPINION:

Section 16-2-201, MCA, authorizes the Department of
Revenue to apply a 5 percent discount to the price
of liquor sold in unbroken case lots; the terms of
the statute require that the discount apply to the
retail price, which does not include liquor excise
or license taxes. However, taxXes are, in turn,
based on the discounted retail price of the liquor,
which results in the same amount of excise and
license tax revenues as if the discount had been
applied to the retail price with the taxes
included.

Sincerely,

Mane. Qau‘ug

MARC RACICOT
Attorney General
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NOTICE QOF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of nev rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
-Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Jolnt
Resolution recommending that an agency adopt or amend a rule,

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposeg rules. The address
is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE
MONTANA ADMINISTRATIVE REGISTER

Definitions: Administrative Rules of Montana (ARM) is a
looseleaf compilation by department of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, 1asued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney  general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known 1. Consult ARM topical index.
Subject Update the rule by checking the
Matter accumulative table and the table of

contents in the last Montana Administrative
Register issued.

Statute 2. Go to cross reference table at end of each
Number and title which list MCA section numbers and
Department corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Procedure Act for inclusion in
the ARM. The ARM is updated through September 30, 1989. This
table includes those rules adopted during the period October 1,
1989 through December 31, 1989 and any proposed rule action that
is pending during the past 6 month period. (A notice of
adoption must be published within 6 months of the published
notice of the proposed rule.) This table does not, however,
include the contents of this issue of the Montana Administrative
Register (MAR).

To be current on proposed and adopted rulemaking, it |is
necessary to check the ARM updated through September 30, 1989,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1989 and 1990 Montana Administrative Registers.

ADMINISTRATION, Department of, Title 2

I-XIII and other rules - Veteran's Employment Preference -
Veteran's and Handicapped Person's Employment
Preference, p. 1361

2.21.8017 and other rule - Grievances, p. 1997

(Public Employees' Retirement Board)

2.43.302 and other rules - Montana's Retirement Systems -
State Social Security Program - Purchasing Service
Credit - Post-retirement Benetit Adjustments - Return
to Covered Employment After Retirement, p. 1999

(Teachers' Retirement Board)

I-VII and other rules - Crediting Military Service -
Payment of Benefits at Death - Payment of cChild's
Benefit - Bonuses as Compensation - Correcting Errors
on Wages Not Reported, p. 800, 1276

(Workers' Compensation Court)

2.52.101 Transfer of Organizational and Procedural Rules of
the Workers' Compensation Court to the Department of
Labor & Industry, p. 2177

AGRICULTURE, Department of, Title 4

I-v Production of Mint, p. 1374, 1839

(Montana Agriculture Development Council)

I-XIII and other rules - Growth Through Agriculture Program,
p. 810, 1190, 1338

4.5.203 Designation of Noxious Weeds, p. 628, 899

4.12.1202 and other rules - Alfalfa Leafcutting Bees, p. 1
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Bond Schedule for Itinerant Merchants, p. 1037, 1482
and other rule - Fees - Agriculture Debt Mediation
Scheduling and Agreement Procedures, p. 807, 1278

STA UDITOR, Title 6

I-VIT Establishment and Operations of a Prelicensing
Education Program, p. 8

I-IX Establishment and Operations of a Surplus Lines
Stamping Office - Imposition Upon Transactions of
Surplus Lines Insurance of a Stamping Fee -
Compulsory Membership in a Surplus Lines Advisory
Oorganization, p. 2008, 218

6.6.50% Policy Definitions and Terms, p. 1252

6.6.506 and other rules - Medicare Supplement Insurance
Minimum Standards, p. 1039, 1230, 1301

COMMERCE, Dopartment of, Title 8

(Board of Athletics)

8.8.2803 and other rules - Prohibitions - Boxing Contestants -
Physician Requirements - Weights and Classes -
Scoring - pDown - Equipment - Judges = Inspectors -
Appeals - Appeal of Decisions of Officials, p. 630,
967, 1483

8.8.2901 and other. rules - Boxing Contestants - Down - Fouls -
Appeals, p. 1254, 2046

(Board of Cosmetologists)

8.14.814 and other rules -~ Fees, Initial, Renewal, Penalty and
Refund - Salons - Cosmetolegical/Manicuring, p. 1062,
1663

(Board of Dentistry)

I Prior Referral for Partial Dentures, p. 1065, 222

8.16.101 and other rules - Board Organization - Examinations -
Allowable Functions - Minimum Qualifying Standards -
Minimum Monitoring Standards - Facility Standards -
Reporting Adverse Occurrences - Fees - Oral Interview
- Applications -~ Mandatory CPR, p. 942, 2179

B.16.402 and other rules - Examination - Permit Required for
Administration or Facility, p. 1066, 2187

(Board of Hearing Aid Dispensers)

8.20.401 and other rules = Traineeship Requirements and
Standards - Fees - Notification of Address Change -
Record Retention - Code of Ethics =~ Disciplinary
Actions - Fines =~ Hearings - Minimum Testing and
Recording Procedures, p. 694, 1069, 1840

{(Board of Horse Racing)

I-VI Superfecta Sweepstakes - Tri-superfecta Wagering,
p. 1693, 2191

8,22.301 and other rules - Simulcast Horse Raecing - Simulcast
Race Meets Under the Parimutuel System for Wagering,
p. 1683, 2189

8.22.501 and other rules = Definitions - Parimutuel Exercise
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Persons - Jockeys ~ Pony Persons =- fTrainers -
Veterinarians - General Requirements - Medication,
p. 635, 968

(Board of Landscape Architects)

8.24.403 and other rules - Applications - Seals ~ Examinations
~ Reciprocity - Suspensions and Revocations -
Complaint Process - Disciplinary Actions - Fines,
p. 698, 1279

(Board of Morticians)

8.30.406 and other rules - Examinations - Fee Schedule -
Itemization, p. 1624, 2193

(Board of Nursing)

8,32.411 Renewals, p. 1627

(Board of Occupational Therapists)

8.35.402 and other rules - Definitions - Applications for
Limited Permit - Pass-Fail Criteria - Fees -
Unprofessional Conduct - Limited Permits -

Reciprocity, p. 819, 1191

(Board of Outfitters)

8.39.504 and other rules - Licensure -- Approved Operations
Plan - Conduct ~-- Standards of Outfitter and
Professional Guide -~ Conduct -- Additional Required
outfitter Procedures - Outfitter Records, p. 460,
1192

(Board of Pharmacy)

8.40.415 and other rule -~ Suspension or Revocation - Gross
Immorality and Dangerous Drugs, p. 703, 1193

(Board of Physical Therapy Examiners)

8.42,601 and other rules - Unprofessional Conduct -
Disciplinary Actions, p. 174, 833

8.42.702 and other rules - Reported Viclations, p. 463, 833

(Polygraph Examiners)

8.47.404 License Renewal - Date, p. 465, 972

(Board of Public Accountants)

8.54.204 and other rules - Licensing of Public Accountants,
p. 1870
8.54.817 and other rules = Credit for Service as Report
Reviewer - Definitions - Filing of Reports -
Alternatives and Exemptions Reviews and Enforcement,
1866

(Board of Radiologic Technologists)

8.56,409 Fees Schedule, p. 430, 753

8.56.602 and other rules - Permit Applications - Course
Requirements - Permit Examinations - Temporary
Permits — Permit Restrictions, p. 949

(Board of Realty Regulation)

8.58.411 Fee Schedule, p. 432, 754

8.58.412 Inactive Licenses ~ Reactivation of Licenses -
Continuing Education, p. 467, 1339

(Board of Sanitarians)

8.60.408 Minimum Standards for Registration Certificate,
p. 1629, 224

8.60.413 Fee Schedule, p. 2014, 225
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(Board of Social Work Examiners and Professional Counselors)
8.61.1601 and other rules - Hours, Credits and Carry Over - Fee
Schedule - Ethical Standards, p. 434, 755

(Board of Speech/Language Pathologists and Audiologists)

8.62.404 and other rules - Speech/Language Pathology and
Audiology, p. 1699, 2194

8.62.504 Nonallowable Functions of Aides, p. 645, 1566

(Board of Veterinary Medicine)

I Advisory Committee, p. 952, 1341

8.64.504 and other rules - Annual Renewal of Certificate of
Registration - Continuing Education - Conduct
- Unprofessional Conduct, p. 823, 1195

(Bullding Codes Bureau)

8.70.104 Incorporation by Reference of the Model Energy Code,
p. 1070, 1909

(Milk Control Bureau)

8,79.201 Regulation of Unfair Trade Practices, p. 708, 1196

(Financial Division)

I Investment Securities, p. 1377, 2196

I-11I Application Procedure for Authorization to Engage In
the Escrow Business - Change of Ownership in Escrow
Businesses - Examination of Escrow Business, p. 2015

B.80.102 Banks - Direct Leasing of Personal Property, p. 470,

1280

(Board of Milk Control)

8.86.301 Class I Price Formula = Class I Wholesale Prices,
p. 2101

8.86.301 Formula for Fixing Class I Wholesale, Retail, Jobber
and Institutional Prices, p. 1546

8.86.301 Class 1 Resale Pricing Formula, p. 710, 2047

8.86.504 and other rule - Quota Plans, p. 501, 973

8.86.505 Quota Rules for Producers Supplying Meadow Gold
Dairies, Inc., p. 2099

8.86.506 Statewide Pooling Arrangements as it Pertains to
Producer Payments, p. 2109

(State Banking Board)
Application Procedure for a Certificate of
Authorization to Establish a New Branch, p. 1380,
2201

I Application Procedure for Approval to Merge
Affiliated Banks, p. 1302, 2198

(Local Government Assistance Division)

I Administration of the 1989 Federal Community
Development Block Grant (CDBG) Program, p. 718, 974
I Administration of the 1989 Federal Community

Development Block Grant (CDBG) Program, p. 647
(Board of Investments)

I-IX Montana Economic Development Act - The Conservation
Enhancement Program, p. 1634, 2204

I-XVII Economic Development Bond Program - Investments By
the Montana Beoard of Investments, p. 252, 659

8.97.802 and other rules - Montana cCapital Company Act -

Investments by the Montana Board of Investments,
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p. 1881

8.97.1101 and other rule - Names and Addresses of Board Members
- Conventional Loan Program - Purpose and Loan
Restrictions, p. 182

8,97.1101 and other rules - Organizational Rule - Forward

Commitment Fees and Yield Requirements for All Loans
- Loan Programs Assumptions, p. 1631, 2203

8.97.1502 1Interest Rate Reduction for Loans Funded from the
Coal Tax Trust, p. 472, 977

(Board of Housing)

8.111,305 Qualified Lending Institutions, p. 504, 978

(Montana State Lottery Commission)

8.127.3101 and other rule = Organizational Rule - Retailer
Commissions, p. 954, 1484

8.127.203 and other rules - Definitions - Retailer Bonding -
Duties - Revocation or Suspension of Licensed -
Prizes - On-line Endorsement, p. 2017, 226

ON i 4]
(Superintendent of Public Instruction)
I-IV Spending and Reserve Limits, p. 24
I-v Guaranteed Tax Base, p. 15
I-VII Permissive Amount, Voted Amount and School Levies,
p. 29

10.13.101 and other rules - State Equalization, p. 184

(Board of Public Education)

10.55.804 and other rules - Gifted and Talented - Experience
Verification - Class 3 Administrative Certificate,
p. 1072, 2050

10.57.301 and other rules - Endorsement Information -
Endorsement of Computer Science Teachers - Policy
Governing Pupil Instruction-Related Days Approved for
Foundation Program Calculations - Program of Approved
Pupil Instruction-Related Days, p. 2116

10.57.301 and other rules - Endorsement Information - Class
2 Teaching Certification, p. 312, 662

10.57.401 Class I Professional Teaching Certificate, p. 1640

10.65.201 Policy Statement on Kindergarten Accreditation and
Schedule Variances, p. 311, 662

(State Library Commission)

I Reimbursement to Libraries for Interlibrary Loans,
p. 956, 1844

(Montana Arts Council)

10.111.705 Challenge Grants for Permanent Endowment Development,
p. 649, 979

FAMILY SERVICES, Department of, Title 11

11.5.1002 and other rule - Day Care Rates Payments and Parental
Access to Day Care Facilities, p. 1305, 1664

11.14.314 and other rule - Group Day Care Home Health Care
Requirements, p. 2020
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11.16.120 and other rules - Licensure of Adult Foster Care
Homes, p. 1706, 2207
SH, WILDLI N ARKS, Department of, Title
I-VI Paddlefish Egg Donations, Marketing and Sale,
p. 1383, 2051
I-VI Upland Game Bird Habitat Enhancement Program,

p. 1386, 2054
12.6.901 Water Safety Regulations - Closing Certain Waters,
p. 35
12.6.901 Water Safety Regulations, p. 1257, 1910
12.6.903 Helena Valley Equalizing Regulations, p. 506, 1281
12.59.210 Warm Springs Game Preserve, p. 38

E N Q N TENCES artment o Title 16
I Access of Funeral Directors or Morticians to Copies
of Death Certificates, p. 1480
I Food and Consumer Safety - Temporary Licensing of

Tourist Homes During the Montana Centennial Cattle
Drive, p. 720, 980

I-IIT Living Will Procedures for Emergency Medical Services
Personnel, p. 1737, 2232

I~V Reports of Unprotected Exposure to Infectious
Disease, p. 1733, 2229

I-XV Pretreatment Standards for Discharges Into Publicly
Operated Treatment Works, p. 1457, 2063

I-XV Licensure Standards for Medical Assistance
Facilities, p. 2349, 479, 663

I-XXIV Petroleum Tank Release Compensation Program, p. 40

I-XXXII Occupational Health - Asbestos Control, p. 1740, 2234

I-XXXVIII and other rules - Licensing of Emergency Medical
Services, p. 1712, 2212

16.8.807 and other rule - Monitoring and Reporting of Air

Quality Data, p. 1259, 2059

16.8.921 and other rules - Air Quality Permitting of New or
Altered Sources of Air Contamination, p. 181, 315,
756

16.10.606 Temporary Licensing of Tourist Homes During the
Montana Centennial Cattle Drive, p. 1390, 2211

16.20.901 and other rules - Montana Pollutant Discharge
Elimination System, p. 1391, 2060

16.26.102 and other rules - Women, Infants and Children,
p. 2022, 227

16.45.101 and other rules - Underground Storage Tanks -

Reimbursement for Petroleum Storage Tank Release
Clean Ups, p. 1075, 1308, 1912

HIGHWAYS, Department of, Title 18

I Classifying Certain Types of Actions as Categorical
Exclusions, p. 508, 900

3-2/8/90 Montana Administrative Register



-325-

I-XX Installation of Motorist Information Signs Along
Interstate and Primary Highways, p. 1641, 111

18.8.510B and other rules - Convoy Moves of Oversize Vehicles -
Flag Vehicle Requirements, p. 2027

ON tment of, T e 20

20.3.202 and other rules - Definitions -~ Clients' Rights -
Outpatient Component Requirements = Certification
System for Chemical Dependency Personnel - Chemical
Dependency Education Course Requirements - ACT,
p. 2121

20.7.102 Prisoner Application Procedure, General Statute
Requirement, p. 1767

me tle 2
I-XLVII Emergency Rules - Gambling, p. 1485
I-L Gambling, p. 1769

8.124.101 and other rules - Gambling, p. 2127

8.124.102 and other rules - Emergency Amendment and Adoption -
Video Gambling Machine Rules, p. 1504

(Board of Crime Control)

23.14.401 and other rules - Administration of Peace Officer
Standards and Training - Minimum Standards for the
Employment of Detention Officers - Requirements for
Detention Officer Certification - Referenced Rules to
Apply to Full-time and Part-time Detention Officers,
p. 1559, 2064

23.14.404 and other rule -~ General Requirements for
Certification ~ Requirements for the Basic
Certificate, p. 1557, 2065

LABOR AND INDUSTRY, Department of, Title 24

(Human Rights Commission)

24.9.212 Confidentiality - Procedure on Finding of Lack of
Reasonable Cause -~ Contested Case Record - Exceptions
to Proposed Orders, p. 2157

24.12.201 and other rules - New Horizons Program for Displaced
Homemakers, p. 722, 1198

24.16.9003 Establishing the Standard Prevailing Rate of Wages,
p. 375, 665

24.16.9009 and other rule - Prevailing Wage Enforcement -
Placing All Prevailing Wage Cases Under Wage Claim
Proceedings, p. 1654, 2249

(Board of Personnel Appeals)

I-VIIT Review of Wage Claims by the Board of Personnel
Appeals, p. 1656, 2250

(Workers' Compensation)

24.29.101 and other rules - fTransfer of Part of the
Organization and Function of the Division of Workers'
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Compensation to the Employment Relations Division,

p. 2151
NDS e e itle 26
I-V Department of State Lands' Responsibility to Maintain
State Land Ownership Records, p. 2546, 667
I-XII and other rules =- Disposal of Underground Coal Mine

Waste - Individual Civil Penalties - Restrictions on
Financial Interests of Multiple Interest Advisory
Boards, p. 1309

26.4.724 and other rules - Revegetation of Land Disturbed by
Coal and Uranium Mining Operations, p. 1885

IVE CK epartment o Title 32

I Notice of Change of Agent Employment Status, p. 511,
1845

32.2.401 and other rules - Requiring a Sheep Permit before
Removal of Sheep from County or State - Fees, p. 1894

32.3.201 and other rules - Regulating Sheep, Bison and Llamas,
p.- 1660

NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

I-1I Reject Permit Applications for Consumptive Uses -
Modify Permits for Nonconsumptive Uses in Rock Creek
Basin, p. 1334

I-II Reject Permit Applications for Consumptive Uses and
to Modify Permits for Nonconsumptive Uses in Grant
Creek Basin, p. 959, 228

(Board of Natural Resources and Conservation)

36,15.101 and other rules - Floodplain Management, p. 727, 1665

36.16.118 Voluntary Transfer of A Reserved Water Right,
p. 1564, 2066

(Board of Water Well Contractors)

36.21.415 Fee Schedule, p. 1790, 119

(Board of 0il and Gas Conservation)

I Incorporating by Reference Rules Pertaining to the
Montana Environmental Policy Act, p. 2164

36.22.307 and other rules = Issuance of 0il and Gas Drilling
Permits - Public Notice Requirements - Change of
Ownership Requirements - Bond Release, p. 1792

36.22.601 and other rules - Emergency Amendment - Public Notice
and Oppertunity to be Heard Before Drilling Permits
May Be Issued, p. 1512

PUBLIC SERVICE REGULATION, Department of, Title 38

I-XXIII and other rule - Establishing Certain Minimum
Standards for the Adequacy of Telecommunications
Services, p. 377, 1515
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38.4.105 and other rules - Intrastate Rail Rate Proceedings,
p. 1796, 2252

38.5.301 Filing Requirements for Municipal Water and Sewer
Utilities, p. 743, 981

38.5.3332 Customer Billing, p. 192

REVENUE, Department of, Title 42

I Property Tax for Co-op Vehicles, p. 1805, 233

I Bad Debt Credit - Special Fuel Dealers - Motor Fuels
Tax, p. 1262, 1847

I Prepayment ¢f Motor Fuel Taxes, p. 1264, 2068

I Allocation of Accommodation Tax, p. 1164, 1529

I Bad Debt Credit - Motor Fuels Taxes, p. 831, 1282

I Keylock or Cardtrol Statements, p. 745, 1284

I and other rules - Centrally Assessed Property -
Market Value of Pollution Control Equipment, p. 316,
760

I-III Property Tax - Reappraisal of Real Property Dealing
wWith Statistical Procedures and Results, p. 198

I-v Property Tax - Reappraisal of Real Property, p. 54,
202

42.6.101 and other rules - Transfer of Child Support
Collection Rules to Department of Social and
Rehabilitation Services, p. 757

42.12.205 and other rule - Requirements When Licensing Is
Subject to Lien, p. 194

42.12.205 and other rule =~ Requirements When Licensing is
Subject to Lien, p. 828, 1163

42.15.106 Personal Income Tax Surcharge, p. 1801, 120

42.15.117 cCapital Gain Exclusion for Income Taxes, p. 1266

42.17.105 Computation of Withholding Taxes, p. 1803, 121

42.17.114 and other rule - W-2 Filing Dates for Withholding
Taxes, p. 1268, 1846

42.18.101 and other rules - Property Tax - Reappraisal Plan,
p. 2031

42.20.401 and other rules - Property Tax - Sales Assessment
Ratio, p. 2039

42.23.117 Surtax for Corporations, p. 2044, 234

42.23.413 Carryover of Net Operating losses - Corporation
License Tax, p. 2166

42.27.102 Distributors Bond for Motor Fuels, p. 1799, 122

42.27.301 Gasoline Seller's License for Motor Fuels, p. 747,
1283

SECRETARY OF STATE., Title 44

I Interpretive Rule Regarding Facsimile Requests for
Absentee Ballots, p. 749, 1343

I-I1Y1 and other rules - Fee Schedules for Filing Documents
in the Secretary of State's Office -~ Facsimile
Filings « Priority Fees, p. 963, 1342

1.2.217 History Notes - Authority Extensions, p. 652, 901

Montana Administrative Register
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Filing, Compiling, Printer Pickup and Publication for
the Montana Administrative Register, p. 1806, 2253
and other rules - Maj)l Ballot Elections, p. 2168

(commissioner of Political Practices)

44.10.331

S0

I-X
I-LXV

46.10.304A
46.10.407
46.10.508

46.12.101

46.12.102
46.12.204

46.12.303
46.12.402

46.12.505
46.12.505
46.12.511
46.12,.525
46.12.532
46.12.545
46.12.550
46.12.555
46.12.570

46.12.570

3-2/8/90

Limitations on Receipts From Political Committees to
Legislative candidates, p. 203

ATION SERV S, Department of, Title 46

and other rule - Transfer of Resources for General
Relief Eligibility Purposes, p. 1905, 127

Bona Fide Effort to Sell Non-home Real Property for
Medicaid Eligibility Purposes, p. 561, 882

and other rules - General Relief, p. 602, 884
Transitional child cCare, p. 207

and other rules - Medicaid Coverage of Hospice
Services, p. 584, 842

AFDC Work Supplementation Program, p. 5, 669

and other rules - Child Support Enforcement
Procedures and Administration, p. 74

Network Pilot Program in Lewis and Clark County,
p. 751, 1199

Transfer of Resources Rule for the AFDC Program,
p. 1896, 123

and other rules - Eligibility Requirements for the
AFDC Program, p. 1166, 1570

and other rules - A Program for Medicaid Payment of
Medicare Insurance Premiums, Deductibles, and
Coinsurance, p. 569, 835

and other rules - Medicaid Provider Sanctions,
p. 1819

and other rules - Two Per Cent (2%) Increase in
Medicaid Fees for Provider Services, p. 563, 859
Medicaid Overpayment Recovery, p. 2175

Medicaid sanctions for Intermediate Care Facilities
for the Mentally Retarded, p. 1808

and other rules - Reimbursement for Certified
Registered Nurse Anesthetists' Services, p. 1171,
1848

Diagnosis Related Groups, (DRGs), p. 513, 864
Swing-bed Hospitals, p. 2556, 670

and other rules - Outpatient Physical Therapy
Services, p. 597, 868

Reimbursement for Speech Therapy Services, p. 596,
876

and other rules - Occupational Therapy Services,
p. 1270, 1669

and other rules - Home Health Services, p. 654, 1285
and other rules - Personal Care Services, p. 517, 982
and other rules = Clinic Services Provided by Public
Health Departments, p. 1168, 1850

and other rules - (Clinic Services Covered by
Medicaid, p. 522, 877
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12.571
12.703
12.1011

12.1201

12.1201
12.1823
12.2003
12.2003
12.2013
12.3207

12.3401
12.3401

12.4008
12.3401
13.405

25.101

-329-

and other rules - Coverage Requirements and

Reimbursement for Clinic Services - Psychological

Services ~ Clinical Social Work Services, p. 71

Reimbursement for Outpatient Drugs, p. 515, 879

and other rules -~ Specialized Nonemergency Medical

Transportation, p. 1811, 2254

and other rules - Reimbursement of Nursing Facilities

for Nurse Aide Wage Increases - Oxygen Equipment -

Incorporation of the Patient Assessment Manual -

Other Matters, p. 1814, 2255

and other rules ~ Reimbursement for Skilled Nursing

and Intermediate Care Services, p. 52%, 983

and other rule - Hospice Services, p. 205

Reimbursement for Physician Services, p. 520, 880

Updating of Procedure Codes for Physician Services,

p. 548, 881

Rejmbursement for Certified Registered Nurse

Anesthetists, p. 214

Ineligibility for Certain Medicaid Benefits Following

Certain Transfers of Resources, p. 1898, 124

Transitional Medicaid Coverage, p. 210

Medicaid Coverage for Pregnant Women and Children Up

to Age Six, p. 212

Earned TIncome Disregards for Instituticonalized

Individuals, p. 216

Medicaid coverage of Eligible Pregnant Women and

Infants, p. 550, 883

Low Income Energy Assistance Program (LIEAP),
1174, 1571

and other rules - General Relief, p. 1825, 2271
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