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publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules, the 
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where written comments may be submitted. The rule sect~on 
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changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted 
at the back of each register. 
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STATE Of MONTANA 
DEPARTMENT Of COMMERCE 

BEfORE TilE BOARD Of ARCfliTEC'TS 

In the matter of the proposed 
general amendment, repeal and 
adopt1on of rules pertaining 
to architects 

NOTICE Of AMEND~ENT, RE
PEAL AND ADOPTION Of RULES 
PERTi\lNlNC TO ARCI!ITEI'TS 

NO PURL IC HEAR 1 N<; CONTFm•r.,\TEIJ 

TO: All Interested Persons: 
I. On March 10, 1990, the f\oard of Arclnlect s pn>pos<·s to 

amend the above-stated rules. 
2. The Board is proposing to amend ARM 8.6.405 

Reciprocity, 8.6.406 Qualification Required for Bran~h 
Office, 8.6.407 Examinations, 8.6.409 IndlVJdual Seal, 8.n.410 
Renewals. 8.6.412 Standards of Professional Conduct. 8.6.413 
fee Schedule, and 8.6.415 Architect Partnerships to F1le 
StatemPnt with Board Office; proposing to repeal 8.6.401 Board 
Meet•ngs, 8.6.402 Seal, 8.6.403 Governor's Report, 8.6.404 
financial Records and Other ReC<•rds, 8.6.408, Grant and [<;sue 
Licenses, and 8.6.411 Duplirate License; and propos•ng to 
adopt a new rule pertaining to Public Participation. 

3. The proposed amenrlments will read as full<>ws: lrJt.'w 
mattPr underlined. dPleted rndtter interltnedl 

.. !l_.§_. 406 2QALI LlCA'J'IQ!l.U~QU!f{EQ:~.f.::~-R§Il_g_E~!§.:b!E'EP!~I2~ 
BHT5186 fOR MONTANA BRANCH OFFICE +lt An-are~i~ee~-ti~en~P~ 
;n~;~;~a~~=o~~er-~h8n-Mo~~&~a=wh~-~a~-+or-~~-~on~emptat~n~+ 
~i~-£ir~~-areh~~ee~tlral-eemmi~~ion-~n-Mon~ana-mH~~,-~ef~r~ 
e~mmene~n~-~h~~-eommi~~ion,-be-l±een~e-by-~h~-b~ard. 

fi't !ll No firm, corporation, partnership or ind1viduc~J 
may establish or maintain w1thin this slate, an-offiee-Mr 
branch office to engage 1n the pract1cP of architecture unles~ 
such branch offlC'e or-of£h:l" is under the re"!'"""~ble l'nnt·rnl 
and direction of a Montana licensed resident architPcl 
dt~ty-H.-en,ed-w1:tc~-H•i~-hoard._who·-·;s in thebr~_r'-'~h y_f_fi<'<'. CJ 

ffiiiJ(l,_i._ty__of _ _lb,e_.!c!'!'~- t\)~_ofl__l_c~~lJ'gp~_rl• ;; --
Auth: Sec. 37-1-131, l7-fl5<'1l4, MCA; !'11', Sec. 

37-6'\-303, 37-65-.105, MCA 
F-~~~-Q~: Amf'ndments tc1 thi~ rule arf" bPing ··propnst-~d t(J 

delete language covered by Atatute and to clarify to what 
extent. an out-of-state architectnral firm's Montand br-liJCh 
officE> must be undF>r thP cord r·nl of d l it·Pnsed :vtont-.=tnd. 
res1rlent architect. 

"8.6.407 FXAMINATIONS II) 1\n wrtl;t~n exnrnindt "'" 
prescri'hecl by--th~ bo,;rd-;;;~,st be tak•_,n, \out nnly aftf"r the 
appl1cant has n1et. the prerequisites and has been approved b) 
the board for admission to the exdmination. Appl!c<'lnt s fnr· 
exam.tnat.1on are required to f!le an appl1catinn w1th U1<> 
board .. l\pplic«tion form>< will be supplied by the bn.nd 
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office. A copy of the applicant's degree and the examination 
fee must accompany the completed application. Application for 
examination must be filed by-Aprii-~5-o£-~s~h-y~ar at least 60 
day_~_t!or to the examination date. 

(2) through (4l will remain the same," 
Auth: Sec. 37-1-131, 37-65-204, 37-65-303, MCA; !MP, 

Se~. 37-65-303, MCA 
REASON: A new computer-administered examination lS now 

being -u-;;:;;r; in addition to the written examination. The rule 
should be expanded accordingly. With the computer examination 
now available, the licensing examination can be offered more 
than once a year. Th~refore, the board is proposing a filing 
date of 60 days prior to the scheduled examination, instead of 
hold1ng applicants to April 15th of each year. 

"8.6.410 RENEWALS (J) will remain the same. 
(2)- The-beginning of the fiscal year is July 1 and 

all licenses bear this date. The renewal fee shall be 
due beginn1ng on July 1. However, a 1 month grace period 
thereafter is prov1ded by statute. A late renewal fee will 
be Imposed upon any license which has not been renewed by July 
31. fh~-ho±der-of-a"-~~ptred-±t~~"s~-May-b~-r~~Htred-~o-msk~ 
r~srp±~es~to"-~o-~h~-stat~-or-"stto"s±-board• Both a renewal 
~~-~nd_!~e renewal fee will be imposed for each year a 
lli~!.'"'e is lapsed, A licensP that has lapsE'd for th.rt>~ 
!l_li__CCess i v~~!'s automat ical..!..Y___!__ermi na_1es_!?..!l~__!11aY not 
bt> reinstated, and a flE'W license must be obtainPd, and 
aPPr0F?ri.itefi-e5iiillrtbe".P~_i1.· _Th!.!l .. i!'l._!.!l<:O-"f'?.r~l}y_ ... H_.., 
Section 17-1-141, MCA." 
··~-Auth·~--·sec. 37=1-131. 37-65-204, MCA; !~.!'· sec. 
37-1-131, 37-65-306, MCA 

~~~~ON: The amendments are to clarify the reinstatement 
proct>ss and to clarify the status of lapsed licenses. 

"A. 6. 412 STANDARDS F'OR PROFF'SS !ONAL CONDUCT I 1 ) through 
lql w1ii ·1-emain-the. ;ame:----------~.-- .. ~---··--

Lr...! ___ Q.i "obPying ~L•tut~_h<~ptt>t __li2_,_Titlt>_Jl_, MC~ 
Q!:. .... !?..!!Y_E!.!l.e or order of the board," 

!\uth: Se<". 37-1-111, 17-65-204, MCA; IMP, Spc .. 
17-65-321, MCA 

l!_f'ASON: This additional conduct standard is being 
proposed to enhan<"e the enforceability of the practice act and 
thp bo'lrd'i rules and ordt>rs. 

"8.6.413 fF'E scnEDULE 
1 i) ARF' ·exam{n-;;tion and re-Pxaminlltion: 
(a) Division A - Pre-Design s 36~99 33.00 
( bl Division B - Site Design - Written illh99 17.00 
(c) Division B - Site Design - Graphics 55.00 
fe+ L<!..! . Division c - Building Design 9h1Hl (l1l.OQ 
+d+ (el Division D/f - Structural Technology 

General and Long-Spitn 39;99 2_§_,0.Q 
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t<!+ w Division E - Structural Technology 

H+ !.9J Division G -

fgt <_h_) Div1sion H -

Lateral Forces 
Mech/Plbg/Elec/Life 

Safety 
Material and Methods 

hh g g !l_ . .Q_Q 

3h99 33.00 
3 r, .. e e E~; __ ri(J 

+ht l_l_l Division - Construction DocUI'f\ents 
and ServiC'"~s 

(2) Reciprocity 
(]) Renewal (if pa1d by July 31st) 
14> Late renewal (if paid after July 31st) 
15) Orig1nal License Fee 
(6) Documents, Dupl1cate License, Rosters 
(7) All fees are non-refundable." 

3&.08 }J.OO 
100.00 
4~.99 

85.00 
20.00 
27.00 

40.00 

Auth: Sec, 37-1-134, 37-65-204, 37-65-307, MC!'I; IMP, 
s~c. 37-1-134, 37-65-304, MCA 

RE~ON: The fee rPductions are bP1ng proposed to s~t 
currPnt fees commensurate with program area costs aR mandated 
by 37-1-134, MCA. A new fee is proposed to covPr coAts of a 
new licens1ng examination category. 

4. The proposed repeals will re~d as follows: 

R,6.401 BOARD MEETINGS Full text of lhe rule 1s lnc~Led 

at page 8-207, Administrative Rules of Montana, The board 
1s proposing to repeal th1s rule because it unduly repeats 
section 37-65-201, MCA, and is otherwise redundant and 
unnecessary. 

Auth: Sec. 37-65-204; ~_!', Sec. 37-65204, MCA 

8.6.402 SEAL Full text of the rules is located at 
page A-20~dministrat1ve Rules of Montana. The board 1s 
proposing to repeal th1s rule because the board seal is not 
required by statute. 

Auth: Sec. 37-65-204, MCA; IMr, SPc. 37-65-204, MCA 

8.6.403 GOVERNOR'S REPORT Full text of the rule 1s 

locatedat pageB-=207. Ad;;;Inlstrative Rules of Montana. 
The board is proposing to repeal this rule because it is 
superseded by Section 37-1-106, MCA. 

Auth: Sec, 37-1-106, MCA; !k!£, Sec, 37-1-106, MC'I\ 

8.6.404 FINANCIAL RFCORDS AND OTHER RFCORDS full 
teXt of the rufeislocateci at pagPS 8-207 and-8-208, 
Administrative RuleR of Montanrl. The board is proposing to 
repeal this rule because it is sup,.rsPdPd by Section 37-1-101, 
MCA. 

Auth: Sec. 37-1-101, 37-65-204, MCA; T_!o1_P, Sec. 
37-65-201, MCA 

8.6.408 GRANT AND ISSUE LICENSES Full text of the rulPs 
is located at page B--2~7\dmin.istrative Rules of ~lantana. 
The board is proposing to repeal th1s rule because 1t 1s 
repPtltive of Section 37-l-303, and 37-1-30~, MCA. 

Auth: Sec. 37-1-131, 37-65-204, MCA: IMP, Sec. 
37-65-303, MCA ---
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8.6.411 DUPLICATE LICENSES Full text of the rules 
is located at page 8-210, Administrative Rules of Montana. 
The board is proposing to repeal this rule because it is 
repetitive of ARM 8.6.413. 

Auth: Sec. 37-1-131. 37-65-204, 37-65-303, MCA; !MP. 
37-65-303, MCA. 

5. The proposed new rule will read as follows: 

"!_~!JBLIC PARTICIPATION ( 1) Tht> board of architects 
hereby adopts and incorporates by this reference the public 
participation rules of the department of commerce as listed in 
Chapter 2 of this title." 

Auth: Sec. 2-4-201, MCA; IMP, Sec. 2-4-201, MCA 
~~~5Q~: This rule is mandated by Section 2-4-201, MCA. 

6. The board proposes to correct the history notes of 
the following rules: 

8.6.405 Rt>ciprority to comply w1th the renumbering of 
37-1-103 to 37-1-131; 

8.6.409 Ind1vidual Se~l tn comply with the renumbering of 
17-1-103 to 37-1-131; and 

R.6.415 Architect Partnerships to File Statement with 
8oard Offi~P to comply with the renumbering of 35-4-209 to 
3~-.1-203. 

6. rnterestt>d persons may subm1t their data, views or 
arguments concerning the proposed amendmPnt in writing to 
the Board of Architects, 1424 - 9th Avenue, Helena, Montana 
59620-0407, nn later than March 8, 1990. 

7. If a person who is dirPctly affected by the propost>d 
amendment wishes to express his data, views or arguments 
orally .,r in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
comment~ he has to the Board of Architects, 1424 - 9th Avenue, 
ffe!Pna, Montana 59620-0407, no later than March 8, 1990. 

8. If the Board receives requests for a public hearing 
on the proposed amendment from Plther 10% or 25, whichever 
i~ less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will 
be directly affected, a hearing will be held at a later 
date. Notice of the hearing w1ll be publi~hed in the Montana 

3-2/8/90 MAR Notice No. 8-6-15 
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AdminiRtrative Register. Ten percent of those perRons 
directly affP.cted has beP.n dP.termined to be 77 based on the 
772 licP.nsees in Montana. 

Certified to the SecrP.tary of State, January 29, 1990. 

MAR Notice No. 8-6-15 3-2/8/90 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE TilE BOARD OF CHIROPRACTORS 

In the matter of the proposed 
adoption of new rules pertain
ing to appli~ations. minimum 
requirements for certification, 
approval nf training programs, 
recertification and fees of 
impalrmPnt evaluators 

NOTICE Of PROPOSED ADOPTION 
OF NEW RULES PERTAINING TO 
IMPAIRMENT EVALUATORS 

NO PUBLIC HEARING CONTEMPLATED 

TO: 
1. 

to adopt 
2. 

All Interested Persons: 
on March 10, 1990, the Board of Chiropractors proposes 
new rules pertaining tn Impairment Evaluators. 
The proposed new rules w1ll read as follows: 

"I. APPLICATIONS FOR CERTIFICATION OF IMPAIRMENT 
EVALUATORS. III-Any persondesiringtobe--re;:tified-·as 
an -evaT;.;-at.or to rate impairments of workers compensat 1 on 
claimants or Jnsllr<>rs shall file an .lpplicatl'>n with the 
bodrd. 

<2l Appl1cantR must have been in <~Clive cl1n1cal 
practice for a minimum of three (3) years, with at least fifty 
(50) percent of the applicHnl's practice devoted to patient 
mana.gement. 

(3) Applicants may qualify for the certification 
examination by: 

(al successfully completing a board-approved program for 
education and training of certified chiropractic impairment 
evaluators; or 

(b) guccessfully completing an educ<~tional and training 
program relating to chiropractic orthopedics, impairment 
rating~ or similar course work at a CCE status chiropractic 
college or <~ny other college or university approved by the 
bon. rd. 

<4) Diplomats of the American Chiropractic Board of 
Orthopedists (DACBO) will not be required to take the 12 
hours of the chiropractic orthopedics ~ection of the training 
program. 

(~) Applicants must take and pass an examin~tion 
prFscr1bed and given by the board w1th a minimum passing grade 
of 75% of all questions asked. 

<6l Applications Rhall be accompanied by official 
transcripts, diplomas or similar certificates evidencing 
successful completion of one of the types of education 
and training programs approved by the board. Successful 
completion is deemed to mean obtaining a raw score overall 
of 75% on a comprehensivP examin<~tion covering the Pntire 
Pducation and training program.• 

Auth: Sec. 37-12-201, MCA; JM~. S<>c. 37-12-201, MCA 

3-2/B/90 MAR Notice No. 8-12-13 
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"II, MINIMUM REQUIREMENTS FOR BOARD-APPROVED PROC>RAMS 
TO QUALIFY FOR CERTIFICATION AS EVALUATORS Ill In order-
to qualify for board approval, programs for education and 
training of prospective chiropractic impairment evaluators 
must require completion of a minimum of 36 hours of classroom 
course work of the following amounts on t h" tolluwlll'J Stlb j,_,,.t 
areas: 

(a) 12 hours of chiropractic orthopedics; 
!b) 12 hours of educational material specifically 

prepared by a medical doctor who specializes in impairment 
rating; and 

(c) 12 hours of instruction from plaintiffs' advocate 
attorneys, defendants' advocate attorneys and claims examiners 
experienced in handling of worker's compensation cases." 

Auth: Sec. 37-12-201, MC"A; IMP, Sec. 37-12-201, MCll 

"III. APPROVAL OF TRAINING PROGRAMS (11 Applications 
for approval of a training program shall be made by letter 
with supporting documents and muRt demonstrate to the 
satisfaction of the board that such programs fulfill the 
requirements of the board. 

(2) The supporting documents must include a syllabus 
or program outline spec1fying the clas~room hours for each 
segment of the program, a vitae of each Instructor and the 
method to be employed tn monitoring attendance. 

(3) In ev~luating a proposed training progr~m. the board 
may investigate and make perRonal inspection. or delegate to 
one or more of its membPrS or any other duly qualified person 
the anthority to make such investigations and inspec-t·1on" for 
thE> board. Suc:h investigations and inspections wlll be at \.he 
expense of the program sponsors. 

141 When a training program is approved, tbP board w1l I 
tssue a letter of approval for t.he trdining program. 

151 Approval of a program may be wtthrlrawn when the 
board finds that the program fails to maintain tht> PdU<-c~tlonal 

standards set forth 1n the original appltcation." 
Auth: Sec. 37-12-201, MCA; HIP, Sec. 37-12<~01, ~1C"ll 

"IV. RECERTIFICATION - DENIAL - REVOCATION I II 1\ 
minimu,;;-;;-r-y.;;:~4)1lou-;:;. or"- speciaiiZ~ci-<::ont ;:;;uing e<lucat 1un 
relevant to impairment evaluation every even numberPd year 
must be demonstrated to qualify for rece~tification 1mpa1rment 
evaluators. This requirement is tn addition to the cont1n11inq 
education hours required for annual renPwal of lirensP In 
practice chiropractic in this state. 

121 Pers1stent deviat1on from generally accepted 
standards for impairment PValuation is grounds for denial 
of recertification or revocation of the. impairment evalu<ltnr 
certificate." 

Auth: Sec. 37-1-134. '\7-12-201, MCA; HI_~, Sec. 
37-12-201, MCA 

"V. fEES 
Ill Appl ic~t1on fee for impairment evaluators 
121 Certificate fee fat" Impairment evalnators 

MAR Notice No. 8-12-13 
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(]) RPcPrtification fee for impaired evaluators $ 50.00" 
Auth: Sec. 37-12-201. MCA; IMP. Sec. 37-1-134, 

37-12-201, MCA ~ 

REASON: These rules are being proposed to provide for 
qualifying-and certifying chiropractors to perform impairmPnt 
evaluat1ons for worker's compensation claimants and insurers 
as provided by HB 33. They also provide for fees to finance 
the administration of the program. 

These rules are mandated by Chapter 203 of the laws 
of 1989, which requires the board of chiropractors to 
set ~tandards for chiropractors to qualify as impairment 
evaluators for workers ~ompensation claimants and insurers. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed adoptions in writing to the 
Board of Chiropra~tors, 1424 - 9th Avenue, Helena, Montana 
59620-0407, no later than March S, 1990. 

4. If a person who is directly affected by the proposed 
adoptions wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing ilnd submit this request along with any 
comments he has to the Board of Chiropractors, 1424 - 9th 
Avenue, Helena, Montana 59620-0407, no Inter than March 8, 
1990. 

5. If the Board receives requests for a public hearing 
on the proposed adoptions from either 10% or 25, whichever 
is le~s. of those persons who are directly affected by the 
proposed adoptions, from the Administrative Code Committee of 
the legudature, from a governmental agPncy or subdivision or 
from an association having no less than 25 members who will 
be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 31 based on the 
310 licPnsees in Montana. 

BOARD OF CHIROPRACTORS 
ROGER COMBS, D.C., PRESIDENT 

LETSON, DIRECTOR 
OF COMMERCE 

Certified to the Secretary of State, January 29, 1990. 

3-2/8/90 MAR Notice No. 8-12-13 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF CHIROPRACTORS 

In the matter of the proposed 
general revision and amendment 
of rules pertaining to license 
applications, educational 
standards for licensure, li
cense examinations, temporary 
permits, renewals, unpro
fessional conduct standards, 
reinstatem~nt of licenses, and 
disciplinary actions; repeal 
of a rul~ pertaining to re
cordation of license; and 
adoption of nPw rule pertain
ing to definitions 

NOTICE Of PROPOSED AMENDMENT, 
REPEAL AND ADOPTION OF A RULE 
PERTAINING TO THE PRACTICE Of 
CHIROPRACTIC 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On March 10, 1990, the Board of Chi ropra<."tors proposes 

to amend 8.12.601, 8.12.603. 8.12.604, 8.12.606, 8.12.607, 
8.12.60q, 8.12.612, to repeal 8.12.602 and to adopt a new 
rule I pertatning to the practice of chiropractic. 

2. The proposed amendments wtll read as follows: (new 
matter underlined, deleted matter interlined) 

"IJ,_l2. 60~!,ICA'!'l0f'l~L EDUC~1'J_Qt<~I_!£Qlllll~tlENT_!? 
(1) The admission to examination for licensure shall 

be based upon proof that the applicant has completed 2 years 
o£ college 1n addition to graduation from an approved 
chiropractic college that has status with the rouncil on 
chiropractic education (CCEl. As part of either the two 
years of college or the education program at the chiropractir 
college, each applicant must have had 120 clasRroom hnnrs of 
instruction in physiotherapy. 

12) Official transcripts from all colleges and 
chiropracttc college diploma !<hall accompany the appl icat ton 
and be submitted d1rertly to the office of the board. 
-~--\.1} In addition, !!EE'l.icnnts mugt_Er.:ov_!~ il certifif>d 
copy of the national board Rcores, parts 1 and IT inrludinq 
physiotherapy, to the board prior to examination. 

(2) through (4) will remain the same but will be 
renumbered (4l.through (6)." 

Auth: Sec. 37-1-131. 37-l-134, 37-12-201, MCA; IMP, Ser-. 
37-1-131, 37-1-134, 37-12-201, 37-12-302, and 37-12-304~ MCI\ 

REASON: Proposed amendments to this rule are style and 
drafting in nature and are for the purposes of clartfication. 
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"8,12.603 EXAMINATION (11 Examination for licensure 
sha II be- made by· the board-according to the method deemed 
necessary to test the qualifications of applicants. An oral 
interview and practical demonstration may be required in 
addition to the minimum written exam1nation. Part III, 
clinical competency examination of the national board of 
chir·oprart tc examiners w!c!l "'!!..¥ be accepted 1n lieu of the 
board's written examination. Applicants who have not passed 
p.-'trt II! will be required to takP at.!_~-~§ the ccQmp_l~!~ 
written examination of the board. 

(21 through (41 will rPmain the same." 
Auth: Sec. 37-12-201, MCA; IMP, Sec. 37-12-304, MCA 
REASUN: Proposed amendm~>nts (_-;; th1 s rule are "tyle and 

drafti~~ In nature ~nd are for the purpose of clarificat1on. 
Th<" c'lnwndml'nls will mc>kP rlhH that tht> hoard is not bound to 
ac-ct"pt the clin1cal competPrH'Y exam of t.he ndtinnill hoard, and 
that appl J<'ilnt s who have not p.,SRf'd pilrt. III nf that E'Xill'l nutst 
t ,~k~:. <lnd p,"t~S dll nf the bo,u·d' s wri ttPn exam. 

"8,12.604 !J:;tlr.Q[V\B'{_ _ _f'ER~1!_T Ill All applirants for 
ternpornrv pC'rnnts muR-t work undPL the direct. supPrViR.ion €!!29 
p_r~s~ns:_~ of a J I;~ensf~d chir-npr.=~rtfH. in the state of Mont.=itld 
and r1ust furnish docur-~entat tnn of th1s ~IJPf"l\JSinn and n 
'·' 'r'i> I_·~ too· d "l'f' L! <;.~ t .!.Q!l !:." _ _t_h f' _ ~~ ?_ r:<! • 

~ ~ I A __ !: ':'_m.eo !i'.!:.Y.....E~!:rni.t_h~.!~~.!:.-'!l<.'Y __ f10_I:__!<_~9.!!_!.!:!>; l1 t:il n_c;-: 
s· !~L!"~s!_ ~Qrk'=:'r~ ~ -~-«?.!1~~!:!~~-t _!gn __ ~!-!..t~_§.!_~n_l~i._~-~?r~-~IT!~9.~~aA~j 
clau>s, or b1flh or death cPrt.lflcateR, Onl_y__llc-Pnsl'd 
[, -~-~~· t ~-~ ~ ~~l~ ~ ~ __ b~Ye ~ t h-~-~-.~~tii~~_r-~ t Y. · --· ---- ·-- - · ····---

(3_1 __ A_ t:O?.!!lP.'?r"t:Y__!J"''-~'i_t __ <:l'?e'? no_!_'!~ lg',! __ t!•IO' _lwl<Jer_to_ hil."<" 
d_ ~.<"P~!iltP_ off1c-e_a" _a _"_ol~_e_p!"_~(;_t_!_j:_i'?f)f',__t:_L _ _'?E.___I:_Q...£t:il~!,lCP the 
E_\rr)_ff_~_~?.!on_ ~itbs>~~L~~~p~_r_-:yi§__!<;>_~ _9f_ ~ 1 ic~IJ~~~ --~'.h_~_r_qEEt_S:_tQ~_.: 

(_±_I__ A _s_t:il_!cem~fl.!: .5'.'?1)".<""-!:!ng _! c;,_!.JJe _ __;lQOV!' _C:S'.~.<!.! t i Qrl_S shil 11 
bt•_>ngn~<_l h.Lbot:h __ tbe.___§_!!P~n·i~lf]g Iicensed chiropr<lctor a_f\9 
t h•> _<i!Jpll r·~n!c_,_ ~nq_f !l_~d __ \ol.!._t h. the _ _lJO-' r<!! 

151 Temporary p<"rmlts will only be ~l!ll!ltl.,.d in effect 
unt1..l lO ddy>< ilftPr the date of the next. license-ex;;;,;r~:-;-tlnn. 
and-nN<> morE' than two <,:Qf1~_ec_l_lt:_lyp tempordt:y- p.-~;,;it s m.ly he 
Js~ur•d fl~t"' t0 an appl1rant llf!9_~~-~~~~-~E.!ic~t:~9~··· 

!\ut.h: sec. 37-12-201, ~1CA; IMP, Sec. 37-12-103, MCA 
REi\.?l!_:-J: This amPndment is b.-:ir1g proposed l•> r.lnrify 

the pPrmissibl-: dCliv1tiE>s of temporary perm1t holders, 
the condil1ons under which holders of tpmporary permits 
may prilctlce, and thP respnnsib1l1ties of chiropritrtorR whn 
sup( ... rVl~t-:- t,:.::.mpc)r,lry perm.it hnlrlPr~. 

"8.12.606 RE~EWALS - CO,TINUING EDVCATION REQUTRE~ENTS 
1 ii wiTi ~;;m;;i·n t:fi;;-;;a-;,;;:;~·-·-·-· --- ··--·-- -- ~ ----·-· --
1 l} __ (,'()f1_t_if1~~.!.i'..9.. ~<1_ucat~()f1_c_qurs~c;_r~~2.9.1lt~,;,d_hy __ l::~ 

lJ()Cl_!:~--~_r:_t<~ in i ng __ t_ o _.!..b.e __ pr;,_c:_t _lSP_Q!_.~~I:! ir_Qp_l"~-~·_!:_i-; __ b nc l'!<?~ 
~ho~l' _SP.()!!£''?red_!Jy _f~~.L-'!PPt:OV~d_ch~ ~opract !c __ ~'2.U eg~s_.__Qth~ 
prog_r~rns w _!_I 1 _ tle a12P_r_O'(f"<!._\:>Y. t he_ll_oil r.Q_()!} .!!_.f'f"_r _ ,~_?55.!c -~•a siS. 

f2} 1~1 and (31ial w1ll remain the same. 
!h) C]nf·k hour~ qf ~n~~!:~nt_~_i_t"!__g__Pg_t_-!_<::~~ir.Jn rar~_n(,t_ be 
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accumulated and carried over from one renewal year to the 
next renewal year. eiassreem-~~m~-"haii-b~-men~~er~d-by:beard 
m~mb~r+st-andfer-a-d~i~ga~~T-

(cl through !dl(iil will remain the same. 
!31 through (51 will remain the same but will be 

renumbered (4) through !61." 
Auth: Sec. 37-1-134. 37-12-201, and 37-12-307, MCA; IMP, 

Sec. 37-1-134, 37-12-307, MCA 
~~ASON: This amendment is being proposed to clar1fy ~hat 

continuing professional education courses are and will be, and 
to delete the requirement for monitoring continuing education 
courses, as the rule already requires evidence of attendance 
at programs. 

"A.12.607 UNPROFESSIONAL CONDUCT For the purpose of 
implem~nting the provisions of section 37-12-3219141, MCA, 
the board defines "conduct unbecoming a person licensed to 
practice chiropractic or detrimental to the be~t interests of 
the public" as follows: 

(1 I through !111 will remain the same. 
!_l1}_ Performi,_!:l_g_!!.'!_"diustm<:!!L2.!_~-ht> coccy><_ __ th_rouql:!_!_hP 

~-~!'a unless the fo llow.!..!!_g__£ondi t_ions are m~l_: 
(_~hE' cocc::_yx Cil!!.!!Q.L.!>."._-!Clill_."~ed __r_~c_!il_l_!y_o_t:_t_hf> 

p~~.!~!:'!_is off~.£.~<.Li'nd_,j~c l-!...n.~s the "l!!l_()n _2i_ the r~-~ 
techn_.!g_~ 

U>_l__t}]g cocc~<:J.i•~£L~nt __ i!" .. ~_rJ.<.:>rm~CI ,;ith_tht>_ use_ of '' 
c!~_<.:>_l:'able finqer_cot g_r rub!Jf~r __g_!g~ __ a_11<!_, 

\_£_1_~!.emal~ __ a_t:_~_f'_n<:)!!l}t __ i~e.sen!;:2~lL . ..!:~mf''!_tJJP 
~D~!'_t:___i!3__ exalll_i_l"led _ a.J1SL .. ! he coccyx. ad just.m~_nt:: ___ i s __ b_, Ln_g 
E'~..!: f 0 ..!:.f!'~CI_. 

L! H_Ha_yj,_l}_g__hil<l__i! llcPri_l:'<O _1:_9 .. ~S.t ic<'_ chi !_<:J_I;)_!:3_ct_ is;_()! 
<:!!l~~lated health ca~e dlsc_i_pJil)!' l!' _ _ilnoth<O!:_>;t_ilt:_E'_Q_L_f2E~_ig_n 
S'ount r:y disc i.E.l_ine_Q_~_Q_!_t,_nt:_<>.!:.ilY_>sur re_r:>_ge req _ __for~~-'='.L of the 
.-'1 bov_~-~~S' if i ed. con~_l)_£1:_. " 

Auth: Sec. 37-12-201, MCA; IMP, Sec. 37-12-321, 
37-12-411, MCA ----

REASON: Proposed subrule 1121 is being proposed 
to addre;;;-a new and developing practice concern in the 
profes>non. The technigue '" permitted but only under 
circumstances that are Intended lo protect both the 
practitioner and the patient and to implement Chapter 203 nf 
the Laws of 1989. Proposed subrule (131 is being proposed 
because the increasing mobiltty of professionals places more 
of the public at risk from JncompetPnt practice. The proposal 
will provide the board a mPchanism to address condurt nf 
profpsstonals that takes pldcf' outstde of Montana. 

"8,12.609 REJNSTATFMFNT ( ll wlil r<'maln the S.'IW'. 

L2>-'APPficat ions- for ~~i ~~t_.-'lteme'..'.L.._Q!_~_enses 
E!:.<OVin~~denied, r~_yok"'s!_~_§ll_~ended must Jnclud_~--~'!:i<:l_.E'rt<"e 
of rPhab1litation, or elim1nation. or cure of the condtttons 
for_~~~!._,___r__e_voca!_inn ~ "'-'SJ."l'.""!T0.i; -- ----. -- --- - --
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()) Evaluation of appljc:~t:_!_g~!!!_[Qt" reinstatemPnt of 
licPnses dPniPd under sPction 37-12-323, MCA, will b~ based 
~Eon, but not limited to: 

(a) thP sl"verity of the act or omi,.sion w~!.£.11:· re,.ulted 
in the denial of license; 
- ·---~-Tb L=t~~-co!!.~~~!__Qf_t:__h_~L~f'Plit:.af)t,_!3l1~.~u~_nt to the 
dPnj_aL£[1 ic~r:!.!~; 

lc:l~~!~se of the ti~e sin~~~nial of licP.nse; 
Lc!L __ compliance with any condition the l:?g~r_Q__rn~}l_ave 

imposed as a prerequisite for rf>application; 
(e) the degree of rPhabilit!!t~of) __ attained by the 

~ppllcant, as evidencP by statements sPnt directly to the 
t,oard frolll.....9_!!alifie<!_~~h~-~rofessional __ knowledge of 
1:ll~o'lEEllca t ion; 

~f) ""'sura_!)~". 1:hi!tH t~~.EP.li.ce.'!.~t C_i:lr:!__Practic~ __ ."'l thol,!l 
ri~k to the public; and 
--~- ~si_ pPrson_~_Lirl_t:__Prvif•W __ ~ _ _!}l~oarrj_, __ at thPi!: 
discrPtion. '' 
···-- A;;th: Sec. 37-12-201, MCA; IMP, Sec. 37-12-323, MCA 

~~ASQ~: This amendment is b~Ing proposed to clarify 
~nd detail procedures and criteria for ~pplications for 
rei,.tatement of licenses, with protP.ction of the public 
p~ramount. There has been an increasing incidence of ~exual 
exploitation in th1s and other health care profession~. 
The rule recognizes that ~orne dlsclplined licensees can bP 
rehabi(itated to the extent that thPy can again servP the 
pub I ic. 

""fl!J~:~ll__Q!_!3Cif'L_11J~B..X. ACTIONS ( 1 l through ( 2 l ( h l wi I I 
remain the same. 

L!.l ____ }_!Jlpos it ion of a f in~_o_r:__i_i_n_P!!_f)ot~_t_<;> ___ .,xce~_cj__J;-~_QQ 
P"!"~_i_rl£!d~!:!!~~2l~tion_J 

(3l will remain the same. 
(_~L_£.:oilure_!.2_E~Y...1.t>~ine an9_ ass~!!.sments f()~r 

\ll(>l a~_..!'!!:' ~."__l ___ ~ay t:~~ll_] tJ-" .. !:!2!:'::-!:er)elola_l___E!',_l !.£~1}s~~ 
lluth: Sec • .17-1-136, 37-12-202, MCA; IMP, S<>c. 

37-12-411, MCA --··-
RFASON: This rule is being proposed to Implement Chapter 

201 of ~· r"aws of 1989. 

3. ARM 8.12.602 is being proposed for repeal. Full text 
of the rule IS located at page 8-357, Administrative Rules of 
Montana. The reason for the proposed repeal 1s that the board 
has no _statutory authority for implementing this rule. The 
Rl~tute was repealed during the 1981 Legislature. 

4. The proposed nf>lol rule wil I read as follows: 

"! __ . _ _pFF_!_NITIONS ( 1 l "Physiotherapy"" as used in Sect ion 
17-12-104, MCA shall mean any service, when performed, nr 
ordf>red to he perfor~f>d. by any licensee, employing for 
therapeuttc effects, physiological mee~sures, activities. and 
dPvlces for prevent1ve and therapeutic purposes, physiologlcnl 
agents including. but not limited to, mechanical devices. 
h~~at, <'~lr, l1ght, watPr, ele-ctr-icity, F>ound 1 exen-p~P~, 
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rehabilitative procedureA, massage and mobilization, when 
performed for the purpose of diagnosis, evaluation, treatment 
and in~truction of the human body to detect, assess, corrPct, 
alleviate, prevent, and l1mit physical disability, injury, 
body malfunction, pain, mental condit1on by the aforementioned 
agents, or any other procedure taught in chiropractic c••llegeH 
for the purpose of preventing, correcting, or alleviatJng ~ 
physiological or mental disability or condition. 

!2l "Diagnostic x-ray" as used in Section 37-12-104, 
MCA shall mean any recognized form of diagnost1c imaging 
including, but not limited to, x-ray, cat scan and MRT." 

Auth: St:>c. 37-12-201, 37-1-136, MCA; IMP, Sec. 
37-12-104, 37-12-201. MCA -

REASO!:!: This rule is being proposed at the request of 
the 1nsurance industry for an interpretation to assist in 
review~ of chiropractic claims. This rule is advisory only 
but may be a correct interpretation of the law, Ch 637, L. 
19fl3. 

5. Interestt:'d persons may submit their data, views 
or arguments concerning the proposed amendments, repeal ~nd 
adoptions in writing to the Roard nf Chiropractors, 1424 - 9th 
Avenue, Helena, Montana 59620-0407, no later than March 8, 
1990. 

6. If a person who 1~ directly affected by the proposed 
amendments, repeal and adoptions w1~hes to express h1s data, 
view~ or argumentM orally or in writing at a public hearing, 
he must make written reque~t for a hearing and submit this 
request along with any comm~nt~ he has to the Board of 
Chiropractors, 1424 - 9th Avenue, HelPna, Montana 59620-0407, 
no later than March 8, 1990. 

7. If the Board receives requests for a public hearing 
on the proposed amendments, repeal and adoptions from either 
10% or 25, whichever is less, of those persons who are 
directly affected by the proposed amendments. repeal and 
adoptions from the Administrative Code Committee of the 
legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will 
be directly affected, a hearing will be held at a latPr 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determ1ned to be 31 based on the 
310 Jirensees in Montana. 

BOARD OF CHIROPRACTORS 
RO~ER COMBS, D.C., PRESIDENT 

Certified to the SecrPtary of State, January 29, )qgo, 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the, 
amendment of Rules 
11.12.104 and 11.12.108 
pertaining to the 
licensure of youth care 
facilities 

TO: All Interested Persons 

NOTICE OF THE PROPOSED 
AMENDMENT OF RULES 11.12.104 
AND 11.12.108 PERTAINING TO 
THE LICENSURE OF YOUTH CARE 
FACILITIES 
NO PUBLIC HEARING 
CONTEMPLATED 

1. on ~larch 10, 1990, the Department of Family 
Services, proposes to amend Rules 11.12.104 and 11.12.108 
pertaining to licensure of youth care facilities. 

2. The rules as proposed to be amended provide as 
follows: 

11.12.104 YOUTH CARE FACILITY, LICENSES 

Subsections·(!) through (6) remain the same. 
(7) Any applicant who has received services for 

dee~eRtea substantiated abuse or neglect of a child as defined 
in 11.5.602(1)(m) shall be denied a foster care licens~. unless 
special approval is given by the regional administrator after 
careful review of extenuating circumstances which justify the 
issuance of a restricted license. 

Subsection (8) remains the same. 

.ztUTH: sec. 41-3-1103, 41-3-1142 and 53-4-f11 MCA: 
IMP: Sec. 41-3-1103, 41-3-1142 and 53-4-111 MCA 

11.12.108 YOUTH CARE FACILITY, LICENSE REVOCATION AND 
DENIAL Subsection (l)(a) through (f) remain the same. 
------(g) the YCF, its staff or anyone living in a YCF household 
may not pose any risk or threat to the safety or welfare of any 
youth placed in the YCF. 

' Sec. 41-3-1103, 41-3-1142 and 53-4-111 MCA; 
Sec. 41-3-1103, 41-3-1142 and 53-4-111 MCA 

3. Rationale: A goal of the Department of Family 
Services is to help families resolve problems and function in a 
healthy manner. The Department operates with the belief that 
people can and do change dysfunctional or negative behaviors. 
It is inconsistent with that philosophy to deny a service or 
privilege to someone for past problems which have been 
adequately rectified. 

The proposed amendment 
discretion on the part of 
situation where a person has a 
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neglect, but has altered their life significantly enough and 
over a long enough period of time to justify the issuance of a 
restricted foster care license. 

The proposed amendment to 11.12.108 allows the Department 
greater discretion in denying or revoking a license to a youth 
care facility or to a person who may pose a risk to the well
being of a child placed in his home or facility. The existing 
rules which allow for licensure denial are not broad enough to 
allow for such discretion. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a public hearing and submit this request, along with any 
written comments he has, to the Office of Legal Affairs, 
Department of Family Services, P.O. Box 8005, Helena, Montana 
59604, no later than March 9, 1990. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. 

Director, Department of Family 
Services 

Certified to the Secretary of State I I -' 'r' ---'----'---~~· 19 90 . 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
proposed amendment of 
Rules 11.7.402, 11.7.409 
and 11.7.501 pertaining 
to the composition of and 
criteria for approving 
recommendations of youth 
placement committees and 
composition of foster 
care· review committees 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 11.7.402, 11.7.409 AND 
11. 7 . 501 PERTAINING TO THE 
COMPOSITION OF AND CRITERIA 
FOR APPROVING 
RECOMMENDATIONS OF YOUTH 
PLACEMENT COMMITTEES AND 
COMPOSITION OF FOSTER CARE 
REVIEW COMMITTEES 

1. On February 28, 1990, at 10:00 a.m., a public hearing 
will be held in the conference room of the Department of Family 
Services, 48 N. Last Chance Gulch, Helena, MT 59604 to consider 
the proposed amendment to Rules 11.7.402, 11.7.409 and 11.7.501 
pertaining to the composition of and criteria for approving 
recommendations of youth placement committees and the 
composition of foster. care review committees. 

2. The rules as proposed to be amended provide as 
follows: 

11.7.402 COMPOSITION AND MEMBERSHIP REQUIREMENTS 
Subsections (1) through (3) remain the same. 

( 4) 
(a) 
(b) 

welfare; 

Committee members shall consist of the following: 
a representative of the department; 
a representative of a county department of public 

(c) a youth probation officer; 
(d) a mental health professional; 
(e) a representative of a school district located within 

the boundaries of the judicial district; and 
(f) where an Indian child is involved, someone, 

preferably an Indian person, knowledgeable about Indian culture 
and family matters. 

(4 2l Committee members shall serve without compensation. 

AUTH: 
IMP: 

Sec. 52-1-103, MCA 
Sec. 41-5-525, MCA 

11.7.409 CRITERIA FOR APPROVING RECOMMENDATIONS 
subsections (l)(a) through (f) remain the same. 
(g) The region that will be financially responsible for 

the placement costs has adequate funding resources with which to 
pay for the placement without overspending the region's 
allocated foster care budget. 

AUTH: 
IMP: 

3-2/8/90 
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11.7. 501 FOSTER CARE REVIEW COMMITTEE Subscct ions ( 1) 
through (3)(e) remain the same. 

(f) if the child under review is an Indian, an Indian 
person or a person knowledgeable about Indian cultural and 
family matters who is appointed for that review only. 

AUTH: 
IMP: 

Sec. 41-3-1115, MCA 
Sec. 41-3-1115, MCA 

3. Rationale: The 1989 Legislature passed House Bill 
305, effective October 1, 1989, amending Section 41-5-525, Youth 
Placements committees --composition. The proposed amendment to 
Rule 11.7. 402 reflects the statutory amendment to include an 
Indian person on the youth placement committee when an Indian 
child is involved. Likewise, section 41-3-1115 provides for the 
appointment of a person, preferably an Indian person, to be a 
member of any foster care review committee reviewing the 
placement of an Indian child. The proposed amendment reflects 
that statutory requirement. 

The Department has proposed to amend Rule 11.7.409 to 
reflect the reality of the department's legislative budget 
appropriation and the department's inability to serve all youths 
who may qualify for residential treatment without overspending 
its budget. In addition to the other criteria listed for 
approval of a youth placement committee's recommendation for 
placement of a youth, the department must also consider each 
region's budget and ability to pay for any potential placement. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
.office of LeQal Affairs Deoartrrent of Family Services, 4 8 N. Last Chance 
Gulch, P.O. Box BOOS, Helena, MT 59604, no later than March 9, 
1990. 

5. The Office of Legal Affairs, Department of Family 
Services has been designated to preside over and conduct the 
hearing. 

Director, Department of 
Family Services 

Certified to the Secretary of State I I -' I -~-~--'-----' 1990. 
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BEFORE THE BOARD OF LAND COMMISSIONERS 
AND DEPARTMENT OF STATE LANDS 

OF THE STATE OF MONTANA 

In the matter of the adoption of 
new Rules I through VII 
authorizing permitting and 
requiring reclamation of hard 
rock mills and operations 
that reprocess tailings and 
waste rock from previous 
operations 

TO: All Interested Persons 

NOTICE OF 
PUBLIC HEARING 

1. on February 28, 1990, at 7:00 p.m. a public hearing 
will be held at Student Union Bldg, Conference Room 202 
through 206, Montana Tech, Butte, Montana, to consider 
adoption of Rules I through VII. 

2. The proposed rules do not replace or modify any 
section currently found in the Administrative Rules of 
Montana. 

3. The proposed rules provide as follows: 

RULE I MILLS: DEFINITIONS 
As used in this subchapter and the Act, unless the 

context clearly indicates otherwise, the following additional 
definitions apply: 

(1) "Existing environment" means a description of the 
condition of the proposed project area prior to exploration or 
operation. The description shall provide but not be limited 
to a discussion of each of the following: 

(a) geology; 
(b) soils; 
(c) vegetation; 
(d) wildlife; 
(e) hydrology (surface and groundwater); 
(f) air quality and climate; 
(g) aquatic biology; 
(h) land use; 
( i) recreation; 
(j) cultural/historic resources; 
(k) noise; 
(1) transportation; 
(m) aesthetics, 
(2) "Expansion of a mill facility" means the increase in 

disturbed surface area, design capacity or addition of new 
structures at an existing mill facility. 

(J) "Facility" means any building, impoundment, embank
ment, waste or tailings disposal site, or other man-made 
structure associated with a particular activity. 
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(4) "Mill" means any facility for ore processing. This 
term does not include smelting or refining facilities. 

(5) "Plan" means that information submitted to the 
department pertaining to a proposed or ongoing milling related 
activity which utilized narratives, engineering designs, maps, 
cross-sections, or other documentation which adequately de
scribes the activity. 

(6) "Reclamation" means facilities removed and the 
regrading, contouring, and revegetation of disturbed land. 
For the purpose of these regulations, reclamation shall be 
deemed complete when the disturbed land is restored to a 
comparable utility and stability as that of adjacent areas, 
except for open pits and rock faces which may not be feasible 
to reclaim. 

AUTH: Sec. 82-4-321, MCA; IMP: Sec. 82-4-335, 82-4-336, 
82-4-337, MCA. 

PULE II MILLS: APPLICABILITY OF RULES TO MILLS 
(1) Rules I through VI apply to all mills under permit 

on [the effective date of Rules I through VI], to all mills 
constructed after [the effective date of Rules I through VI], 
and to the expansion of any mill facility concluded after [the 
effective date of Rules I through VII]. 

(2) For mills under permit on [the effective date of 
Rules I through VI] existing bond must be upgraded at the time 
of the next mine permit amendment, unless an operator chooses 
to upgrade the mill permit information and bond prior to that 
time. Prior to upgrading information, the operator shall meet 
with the department to determine the appropriateness of the 
requirements in Rule IV to the specific situation. Any 
requirement determined not applicable shall be documented in 
the permit with the reasons for the determination. 

AUTH: Sec. 82-4-321, MCA; IMP: Sec. 82-4-304, MCA 

pULE III MILLS: OPERATING PERMIT APPLICATION 
(1) Any person wishing to operate a mill must obtain an 

operating permit for each mill operation and associated 
facilities on a form prescribed by the department before 
construction or operation of the mill or associated 
facilities. 

(2) Prior to receiving an operating permit, the 
applicant must: 

(a) pay a $25.00 filing fee to the department; 
(b) indicate the proposed date for commencement of 

milling and the minerals to be milled; 
(c) provide a map to scale of the mill area and area to 

be disturbed. The map must locate and identify streams and 
proposed roads, railroads, conveyors, and utility lines in the 
immediate area; 

(d) file a reclamation bond pursuant to section 82-4-
338, MCA. 

(e) file an operating plan; and 
(f) file a reclamation plan. 
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(3) The department shall provide public notice of mill 
applications, consistent with 82-4-353, MCA. 

AUTH: Sec. 82-4-321, MCA; IMP: Sec. 82-4-335, MCA 

RULE IV MILLS; OPERATING PLANS 
(1) An application for an operating permit pursuant to 

Rule III must file an operating plan that contains each of the 
following: 

(a) a description of the existing environment; 
(b) a plan of operations that includes: 
(i) all of the matters required by section 82-4-335 (3) 

(d) (e) (f) (g)(h) (i)(j)(k), MCA, excepting the mine map; 
(ii) maps enhancing narratives; where appropriate; 
(iii) a description of the design, construction, and 

operation of the mill, tailings, and waste rock disposal 
facilities; 

(iv) a list of equipment and chemicals to be used in the 
operation by location and task; 

(v) a description of all buildings and an estimation of 
maximum mill capacity; 

(vi) a description of topsoil salvage and stockpiling 
activities; 

(vii) if the mill is proposed to be operated in 
conjunction with a mine operated by applicant, personnel 
requirements by location and task for construction and 
operation phases. (Operations meeting the definition of 
"large scale mineral development" in 90-6-302, MCA, must also 
comply with the Hard Rock Impact Act, Title 90, Chapter 6, 
part 3, MCA; 

(viii) a description of the chemical processes and the 
purpose and amount of water used in the operation and its 
source; 

(ix) a description of the power needs and source should 
be provided; 

(x) sewage treatment and facilities and solid waste 
disposal sites; 

(xi) a description of the transportation network to be 
used or built during the construction and operation phases; 

(xii) a description of the fire protection plan and 
toxic spill contingency plan; 

(xiii) plans describing the design and operation of all 
diversions and impounding structures and sediment control. 
Descriptions shall be detailed enough to provide an accurate 
depiction of the safety and stability of such structures; 

(xiv) a discussion of predicted noise levels by 
activities during construction and operational phases; 

(XV) a discussion of the archaeological and cultural 
values in the area to be developed and how such values are to 
be given consideration; 

(xvi) provisions for the prevention of wind erosion of 
all disturbed areas; 

(xvii) a description of the provisions for protection of 
off site flora and fauna; 
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(xviii) plans for the monitoring of groundwater and 
surface water during the life of the project, together with a 
contingency plan in case of accidental discharge describing 
remedial action in cases requiring emergency action; 

(xix) a plan for the protection of topsoil stockpiles 
from erosion and contamination; and 

(xx) a listing of known sources and volumes of incoming 
ore. 

AUTH: Sec. 82-4-321, MCA; IMP: Sec. 82-4-335, MCA 

RULE V MILLS: RECLAMATION PLANS 
(1) An application for an operating permit pursuant to 

Rule III must contain a plan that provides for the reclamation 
of all the land to be disturbed by the proposed milling 
operation and associated activities. The plan must, at a 
minimum, include the following: 

(a) all of the requirements of a reclamation plan set 
forth in section 82-4-303(13) (a) and (d) through (h), MCA, 82-
4-336 and ARM 26.4.106; 

(b) a regrading plan which leaves all disturbed areas in 
a stable configuration and which is in conformity with the 
proposed subsequent use of the land after reclamation. The 
department may require the use of cross-sections, topographic 
maps or detailed prose, or a combination of these, to ensure 
that the application adequately describes the proposed 
topography of the reclaimed land. All reclaimed slopes on 
materials potentially deleterious to the environment shall be 
graded at a Jh:lv or lesser slope; 

(c) a description of the manner in which the soil 
materials will be redistributed from the stockpiles to the 
area to be reclaimed (e.g. truck/loader, scrapers), to provide 
for adequate revegetation; 

(d) a description of the methods by which surface and 
groundwater will be restored or maintained to meet the 
criteria of Title 75, Chapter 6, as amended, or rules adopted 
pursuant to these laws, including a neutralization plan for 
any undesirable materials; 

(e) a plan for the reestablishment of vegetation which 
is in conformity with the proposed subsequent use of the land 
after reclamation. Such revegetation plan must consider the 
following: 

(i) The first objective in revegetation is to stabilize 
the area as quickly as possible after it has been disturbed. 
Plants that will give a quick, protective cover or those that 
will enrich the soil shall be given priority. Plants reestab
lished must be in keeping with the intended reclaimed use of 
the land. 

(ii) Appropriate revegetation shall be accomplished as 
soon after necessary grading as possible; however, 
revegetation must be performed in the proper season in 
accordance with accepted agricultural and reforestation 
practices. 

(iii) In the event that any of the above revegetation 
efforts are unsuccessful, the permittee must seek the advice 
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of the department and make a second attempt, incorporating 
such changes and additional procedures as may be expected to 
provide satisfactory revegetation; 

(f) a schedule describing the manner and deadlines for 
the removal of facilities, including but not limited to the 
removal of buildings or related structures. 

(2) The department may require additional measures 
necessary to ensure that the disturbed area is reclaimed in 
accordance with the act. 

AUTH: Sec. 82-4-321, MCA; IMP: Sec. 82-4-335 and 82-4-
336, MCA. 

RULE VI MILLS; CESSAtiON OR COMPLETION OF OPERATION: 
(1) Milling operations are presumed completed or ceased 

and thus are subject to the reclamation time schedule outlined 
in the approved reclamation plan when the mill has ceased 
operations for a period of 2 years or more. A permittee may 
rebut this assumption by providing evidence satisfactory to 
the department, consistent with ARM 26.4.108(2) that the 
operations have not in fact been abandoned or completed. 

(2) Reclamation plans must provide that all discharges 
from completed operations or operations in a state of 
temporary cessation will be consistent with provisions of ARM 
26.4.109. 

AUTH: Sec. 82-4-321, MCA; IMP: Sec. 82-4-341, MCA. 

RULE VII: REPROCESSING OF WASTE ROCK AND TAILINGS 
(1) The provisions of the act and this subchapter apply 

to any person who after (day before the effective date of this 
act] reprocesses tailings or waste rock resulting from 
previous mining operations. No land disturbed by a 
reprocessing operation before [the effective date of these 
rules] is subject to the act and this subchapter unless 
reprocessing or related activities are conducted on the area 
after [the day before the effective date of these rules], in 
which case the department shall require reclamation to the 
extent practicable and feasible. 

(2) A person who institutes a new reprocessing operation 
after [the day before the effective date of these rules) who 
is not a small miner must obtain an operating permit before 
engaging reprocessing operations or disturbing land in 
anticipation of these operations. 

(3) A person who wishes to continue a reprocessing 
operation that was conducted at any time during the 12 months 
immediately preceding the effective date of these rules must, 
in order to continue those operations no later than (6 months 
after the effective date of these rules] obtain an operating 
permit. Operations not conducted within the 12 months 
immediately preceding the effective date of this rule are 
considered new operations for the purposes of this rule. 

AUTH: Sec. 82-4-321, MCA; IMP: Sec. 82-4-304, 82-4-335, 
MCA. 
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4. The proposed rules are necessary to implement 
Chapter 453, Laws of 1985, by providing procedures and 
standards tor permitting and reclamation of offsite mills and 
waste and tailing reprocessing operations under the Metal Mine 
Reclamation Act. The rules set forth the application 
procedures and identify baseline, operating, and reclamation 
information, plans, and standards necessary for permit 
decision and the appropriate environmental analysis. 
Application of these procedures and standards is necessary to 
ensure reclamation of offsite mills and waste and tailings 
reprocessing operations in accordance with the Metal Mine 
Reclamation Act. 

5. Interested persons may present their data, views, or 
arguments, orally or in writing, at the hearing. Written 
data, views, and arguments may also be submitted to Sandi 
olsen, Bureau Chief, Hard rock Bureau, Department of state 
Lands, Capitol Station, Helena, Montana 59620 no later than 
March 14, 1990. To ensure consideration, data, views, and 
comments must be postmarked no later than March 13, 1990. 

6. Gary Amestoy, Administrator of the Reclamation 
Division has been designated to preside over and conduct the 
hearing. 

7. The authority of the agency to make the proposed 
rule is based on Section 82-4-321, MCA, and the rules 
implement Sections 82-4-304, 82-4-335, 82-4-336, 82-4-337, and 
82-4-341, MCA. 

Denn1s D. Casey, 

certified to the secretary of state January 29, 1990. 
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STATE OF MONTANA 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

BEFORE THE BOARD OF WATER WELL CONTRACTORS 

In the matter of the proposed 
adoption of a new rule regard
ing abandonment of monitoring 
wells. 

T01 ALL INTERESTED PERSONS1 

NOTICE OF PROPOSED ADOPTION 
OF A NEW RULE REGARDING 
ABANDONMENT OF MONITORING 
WELLS UNDER SUB-CHAPTER 8 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On March 10, 1990, the Board of Water Well 
Contractors proposes to adopt a new rule regarding the 
abandonment of monitoring wells. 

2. The proposed rule will read as follows: 

"I. ABANDONMENT (1) Monitoring wells, that have 
outlived their useful purpose shall be abandoned by one of the 
following methods: 

(a) If the casing and screen are left in place, the 
casing and screen shall be grouted from the bottom up using a 
pump and hose or tremie pipe to conduct the grout to the 
bottom of the well or by filling the casing and screen with 
bentonite pellets or chips. Metal casings shall be cut off 
three feet below the ground surface and the last three feet 
backfilled with naturally occurring soils; 

(b) If the casing and/or screen are removed, the hole 
shall be filled with grout or concrete from the bottom up, as 
the casing and/or screen is removed. The last three feet 
shall be filled with naturally occurring soils. 

(c) The grout shall be bentonite clay grout, neat cement 
grout, or concrete. They may contain nonbiodegradeable 
fluidizing admixtures, provided they will not contaminate the 
ground water. Grouts which settle shall be topped to provide 
a continuous column of grout to within three feet of the 
surface; or 

(d) other methods for abandonment with prior board 
approval. ' 

(2) For flowing wells, the abandonment procedures 
outlined in ARM 36.21.671 shall apply." 

Auth: 37-43-202, MCA Imp: 37-43-202, MCA 

3. Section 37-43-202(4), MCA provides that the board of 
water well contractors will adopt minimum standards for the 
construction, use, and abandonment of monitoring wells. The 
standards must be designed to protect the states's ground 
water resource from degradation by contamination and loss of 
hydrostatic pressure. The board has previously adopted 

3-2/8/90 MAR Notice No. 36-21-16 



-274-

construction standards for monitoring wells and had delayed 
the adoption of abandonment rules. There was some question as 
to how the monitoring well constructor would be affected by 
abandonment rules when he has completed the drilling of the 
well, turned the well over to either a consultant or the well 
owner, and had been gone from the site for several years. It 
was the opinion of the board that the constructor would no 
longer be considered responsible, provided the monitoring well 
was constructed according to the minimum standards. It was 
deemed important, however, to have minimum standards in place 
for abandonment, regardless of who completed the abandonment. 
The proposed rule is that which was agreed upon by the 
monitoring well advisory task force when the minimum standards 
for construction were discussed. Considerable time and effort 
was given by the members of the task force, as well as by the 
Board, and it has been determined that the above rule provides 
the best method for abandonment of monitoring wells. 

4. Interested parties may present their data, views, 
and arguments concerning the proposed adoption in writing to 
the Board of Water Well Contractors, 1520 East Sixth Avenue, 
Helena, Montana 59620, no later than March 8, 1990. 

s. If a person who is directly affected by the proposed 
adoption wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with 
written comments he has to the Board of Water Well 
Contractors, 1520 East Sixth Avenue, Helena, Montana 59620 no 
later than March 8, 1990. 

6. If the board receives requests for a public hearing 
on the proposed adoption from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
legislature; from a governmental agency or subdivision; or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. 

DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

BY1 Luffi! ~ 
WESLEY LIN SAY, CHAI 
BOARD OF WATER WELL CONTRACTORS 

Certified to the Secretary of State January 29, 1990. 

MAR Notice No. 36-21-16 3-2/B/90 



-275-

BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed 
Amendment of Rule 38.5.2202 
and Adoption of a New Rule 
Regarding Investigation and 
Reports of Accidents 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT AND ADOPTION OF 
RULES REGARDING FEDERAL 
PIPELINE SAFETY REGULATIONS 
INCLUDING DRUG-TESTING 
REQUIREMENTS 
NO PUBLIC HEARING 
CONTEMPLATED 

1. On March 12, 1990 the Department of Public Service 
Regulation proposes to amend rule 38.5. 2202 incorporating by 
reference the amendments to the Federal Pipeline Safety Regula
tions, a new Federal regulation requiring drug-testing of cer
tain pipeline employees, and to adopt a rule regarding the in
vestigation and reports of intrastate pipeline accidents. 

2. The rule proposed to be amended provides as fol
lows. 

3 8. 5. 2202 INCORPORATION BY REFERENCE OF FEDERAL PIPE-
LINE SAFETY REGULATIONS (1) The public service commission 
hereby adopts and 1ncorporates by reference the U.S. Depart
ment of Transportation Pipeline Safety Regulations, Code of 
Federal Regulations, Title 49, Chapter 1, Subchapter D, Parts 
l-9-l--a .. d--l-9-i! 191 1 192 and 199. A copy of CFR Title 49 1 Chap
ter 1, Subchapter D, Parts l-9-l--~--l-9-i! 191, 192 and 199 
may be obtained from the Department of Transportation, Materi
als Transportation Bureau, Office of Operations and Enforce
ment (Pipeline Safety) 1 Western Region, 555 Zang Street, 
Lakewood, Colorado 80228, or may be reviewed at the Public Ser
vice Commission Offices, 2701 Prospect Avenue, Helena, Montana 
59620. AUTH: Sec. 69-3-207, MCA; IMP, Sec. 69-3-207, MCA 

3. The rule proposed to be adopted provides as follows: 
RULE I. INVESTIGATION AND REPORTS OF INCIDENTS OF INTRA

STATE GAS PIPELINE OPERATORS (1) As used in this rule, the 
following definitions shall apply: 

(a) "Gas," "operator 1 " "pipeline" or "pipeline system" 
and "transportation of gas" are defined as set forth in 49 
C.P.R. S 191.3. 

(b) "Incident" means any of the following events: 
(i) An event that involves a release of gas from a pipe

line, and 
(A) A death or personal injury requiring hospi taliza

tion; or 
(B) Estimated property damage sustained by the operator 

or others, or both, of $5 1 000 or more. 
(ii) An event that is significant, in the judgment of 

the operator, even though it did not meet the criteria of sub
paragraph (iJ. 
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(2) The commission, a staff member thereof, or some per
son appointed by it, may investigate and make inquiry,).nto ev
ery incident occurring in the operation of any intra•tate gas 
pipeline located in this state. The commission, in its discre
tion, may also investigate any other accident or event involv
ing the operation of a pipeline. 

(3) Upon the occurrence of any incident involving the op
eration of an intrastate gas pipeline located in this state, 
each pipeline owner or operator subject to commission safety 
jurisdiction shall file a written report with the commission, 
which shall include the time and place of the incident, the 
names of persons killed or injured, the names of owners of dam
aged property, and in concise form the nature, cause and cir
cumstances of the incident. The written report must be filed 
within 20 days after the occurrence of the incident. In addi
tion to the written report, any such incident should be report
ed to the commission by telephone as soon as possible after 
its occurrence. AUTH: fi9-3-207, MCA; IMP, Sec. 69-3-207, 
MCA 

4. Rationale: Since 1969 the Public Service Commission 
has annually been certified by the Federal Department of Trans
portation to have regulatory jurisdiction over the safety stan
dards and practices ·of all intrastate pipeline transportation 
within Montana, as allowed by Section S(a) of the Natural Gas 
Pipeline Safety Act of 1968 (NGPS/\), as amended (49 USC § 1671 
et seq.) • 

Under the Federal certification, the Commission receives 
Federal funding and is required to adopt the Federal safety 
standards established under the NGPSA applicable to the intra
state pipeline transportation under its jurisdiction. 

Pursuant to § 69-3-207, MCA, the Commission has adopted 
by ref<'rence the Federal Pipeline Safety Regulations in ARM 
38.5.2202 (formerly 38.3.1901). This rule was last amended on 
December 9, 1988. Since that date, the Federal regulations 
adopted pursuant to the NGPSA have been amended. Such amend
ments do not automatically become Montana law. § 2-4-307(3), 
MCA. The purpose of the proposed amendments to rule 38.5.2202 
is to incorporate the latest additions to and amendments of 
the Federal Pipeline Safety Regulations, namely, Title 49 of 
the Code of Federal Regulations, Chapter 1, Subchapter D, 
Parts 191, 192 and 199. Parts 191 and 192 have been amended. 
Part 199 is new, having been adopted by the Federal Department 
of Transportation November 21, 1988 and amended December 18, 
1989. Part 199 will require drug-testing (including random 
tests) of certain pipeline employees beginning April 20, 
1990. (August 21, 1990 for operators with 50 or fewer employ
ees.) In addition, Rule I will implement the standards for re
porting and investigation of intrastate pipeline safety acci
dents as contain~d in the state certification form required by 
Sec. 5(a) of the NGPSA. 

5. Interested parties may submit their data, views or 
arguments concerning the proposed amendment and adoption in 
writing to Charles Evilsizer, Public Service Commission, 2701 
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Prospect Avenue, Helena, Montana 59620-2601 no later than 
Harch 12, 1990. 

6. If a person who is directly affected by the proposed 
amendment and adoption wishes to express his data, views and 
arguments orally or in writing at a public hearing, he must 
make written request for a public hearing and submit this re
quest along with any written comments he has to Charles Evil
sizer, Public Service Commission, 2701 Prospect Avenue, 
Helena, Montana 59620-2601, no later than March 12, 1990. 

7. If the agency receives requests for a public hearing 
on the proposed amendment and adoption from either 101 or 25, 
whichever is less, of the persons who are directly affected by 
the proposed amendment and adoption; from the Administrative 
Code Committee of the legislature; from a governmental subdivi
sion or agency; or from an association having not less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those per
sons directly affected has been determined to be two pipeline 
owners or operators based upon the number in the state, or 
more than 25 members of the public. 

8. The Montana Consumer Counsel, 34 \>!est Sixth Avenue, 
Helena, Montana, (406) 444-2771, is available 2nd may be con
tacted to represent consumer interests in thin matter. 

CERTIFIED TO THE SECRETARY OF STATF. JANUARY 29, 19gQ. 

Reviewed By 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATIO!l SERVICES OF TilE 

STATE OF MONTANA 

In the matt~r of the 
adoption of Rules I, II, 
II I, IV, V, VI, VI I and 
VIII pert~ining to skilled 
nursing and intermediate 
care services in institu
tions for mental diseases 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF 
RULES I, II, III, IV, V, 
VI, VII AND VIII PERTAINING 
TO SKILLED NURSI!lG AND 
INTEID4EDIATE CARE SERVICES 
IN INSTITUTIONS FOR MENTAL 
DISEASES 

1. On March 2, 1990, at 1:00 p.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita
tion Services Buildinq, Ill sanders, Helena, Montana to con
sider the proposed adoption of Rules I, II, III, IV, V, VI, 
VII ancl VIII pertaining to skilled nursing and intermediate 
care services in institutions for mental diseases. 

7. The Rul<:>s as proposed to b.-. adopted provide as fol
lows: 

RULE I PURPOSE (1) These rules are intended to provide 
the cr1teria for paym~nt of nursing facility services to med
icaid recipients age 65 or older who are residents of an 
institution for mental disease. 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-6-113 MCA 
Sec. 53-6-101 MCA 

RULE II DEFINITIONS {1) The definitions containerl in 
ARM 46.12.1202 (2) (a) through (2) (e), (2) (k) through (2) (r) and 
(2) {u) through {2) (y) apply to these rules for institutions 
for mental diseases. 

(2) "1nstitution for mental diseases (IIID)" means a 
hospital, nursing facility, or other institution with more 
than 16 beds which is primarily engaged in providing diagno
sis, treatment or care of persons with mental diseases, 
including medical attention, nursing care and related ser
vices. An institution for the mentally retarded is not an 
in~titution for mental diseases. 

( 3) "~1enta 1 disease" means diseases 1 is ted as mental 
disorders in the ICD-9-CM (International Classification of 
Diseases, Ninth Edition), with the exception of mental retar
dation, senility and organic brain syndrome. 

(4) "Nursing facility services" includes the term "long 
term care facility services" and also the terms "skilled nurs
ing services" and "intermediate care services". Examples of 
nursing facility services and a listing of items provided by 
the facility which are defined as routine services and 

MAR Notice No. 46-2-594 3-2/8/90 



-279-

reimbursed though the routine per diem rate are contained in 
ARN 46.12.1202(2) (a) through (2) (a) (viii!. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

RULE III GF.NERAL REQUIREMENTS AND LIMITATIONS FOR INSTI
TUTIONS FOR MENTAL DISEASF. (1) An IMD must follow the 

rules set forth at ARM 46.12.1202 (ac), 46.12.1203 (1) (a) 
through (1) (d), 46.12.1203 (1) (f), 46.12.1205 (2), 46.12.1205 (4) 
through (8), and 46.12.1207 through 46.12.1210. 

(2) Payment is not availahle for services provided to 
any individual who is un<ler age 65 and is in an in~titution 
for mental diseases. 

(3) There must be a written agreement between the de
partment, the state mental health authority (i.e. the Montana 
department of institutions) and the provi<ler of services. The 
agreement must provide for: 

(a) joint planning between the parties to the agreement; 
(b) development of alternative methods of care; 
(c) permission for immediate readmission to the institu

tion when the recipient's need for readmission has been de
termined to he medically necessary; 

(d) access by the department to the recipient, the r e
cipient's records and the facility; 

(e) the duty of the provider to record, report and ex
change medical and social information about recipients; and 

(f) other procedures necessary to carry out the agree-
ment. 

(4) The nursing facility must provide for recorded indi
vidual plans of treatment and care to ensure that institu
tional care maintains the recipient at, or reston•s him to, 
the greatest possible degree of health and independent func
tioning. The plans must include: 

(a) a review of the recipient's medical, psychiatric, 
and social needs within 30 days after the date of admission; 

(b) periodic review of the recipient's medical, psychi
atric, and social needs; 

(c) a cletermination every 90 Clays of the recipient's 
need for continued institutional care and for alternative care 
arrangements; 

(d) appropriate m('dical treatment in the institution; 
and 

(e) 
( 5) 

following 
diseases: 

(a) 
for thE> 
eases; 

3-2/8/90 

appropriate social services. 
Nursing facilities must meet three or more of the 
factors to be considered in"titutions fer rrental 

the facility is licensed as a psychiatric facility 
care and treatment of individuals with mental dis-
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(b) the facility ailvertises or holds itself out as a 
facility for the care and treatment of individuals with mental 
diseases; 

(c) the facility is accredited as a psychiatric facility 
by the Joint Commission for the Accreditation of Health Care 
Organizations (JCAHO); 

(d) a review of patient records indicates that the 
facility specializes in providing psychiatric/psychological 
care <1nd treatment and mor:e than fifty (50) percent of the 
staff has specialize<'! psychiatric/psychological training, or: 
more than fifty (50) percent of the patients are receiving 
psychopharmacological drugs; 

(e) the facility is under the jurisdiction of the 
state's mental health authority (the Montana department of 
institutions); 

(f) more than 50 percent of all the patients in the fa
cility have mental iliseases which require inpatient treatment 
~ccording to the patients' medical records; 

(g) more than fifty (50) percent of the patients in the 
facility has been transferred from a state mental institution 
fnr continuing treatment of their mental disorders; 

(h) independent professional review teams report a pre
ponderance of mental illness in the diagnoses of the patients 
in the facility; · 

(i) the average patient age is significantly lower than 
that of a typical nursing home; and 

(j) part or illl of the facility consists of locked 
wards. 

(6) Skilled nursing facility services must be provicted 
in accordance with 42 CFR 405 subpart K (198R edition) and 42 
CFR part 483 (1988 edition), and intermediate care facility 
services must be provided in accordance with 42 CFR 442 
subpart F and 42 CFR part 483 (1988 edition). The department 
hereby adopts and incorporates herein by reference 42 CFR 405 
subpart K (1988 edition), 42 CFR 442 subpart F (1988 edition) 
and 42 CFR part 483 (1988 edition), which define the 
participation requirements for providers, copies of which may 
be obtained through the Department of Social and Reha
bilitation Services, P.O. Box 4210, 111 N, Sanders, Helena, 
Montana 59604-4210. 

AUTH: Sec. 53-2-201 and 53-~-113 MCA 
UlP: Sec. 53-fi-101 f1CA 

RULE IV SCREENING AND UTILIZATION REVIEI~ REQUIREMENTS 
FOR MEDICAID RECIPIENTS (1) Authorized me~icaid recip~

ents are those residents who have been determined eligible for 
medicaid, are 65 years of age or older, have a diagnosis of 
mental disease as ilefined in rule II (3) ancl have a need for 
nursing facility services as determined by the department or 
its designee. The need for nursing facility services will be 
determined based upon the following criteria: 
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(a) the services of a skilled nursing facility ISNF) are 
needed when a person meets the criteria for skilled care as 
defined by the Medicare Intermediary Manual, transmittal no, 
1365, (December 1987) section 3132, published by the United 
States department of health and human services. The 
department hereby adopts and incorporates herein by reference 
the Medicare Intermediary Manual, transmittal no. 136 5 
(December 1987), section 3132, copies of which may be obtained 
through the Department of Social and Rehabilitation Services, 
P.O. Box 4210, 111 N. Sanders, Helena, MT 59604-4210: and 

(b) the services of an intermediate care facility (ICF) 
are needed when a person does not qualify for skilled nursing 
facility care and is determined by the department or its des
ignee to need care at a level higher than personal care. 

(2) The department or its designee will make determina
tions prior to admission or prior to medicaid payment and will 
redetermine as often as deemed necessary. 

13) The department or its designee will make periodic 
inspections of care and services in institutions for mental 
diseases. These inspections of care will be performed in ac
cordance with 42 CFR 456 subpart I (1988 edition). The 
department hereby adopts and incorporates herein hy reference 
42 CFR 456 subpart I (1988 edition), copies of which may be 
obtained through the Department of Social and Rehabilitation 
Services, P.O. Box 4210, 111 N. Sanders, Helena, MT 
59604-4210. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

RULE V REHIBURSENENT (1) Payment rates wi 11 be effec
tive fo'r rate years beginning July l of each year. The de
partment will establish an interim rate by October 1 of each 
rate year. The interim rate will be based upon ~stimated al
lowable cost per day for the rate year as limited by the reim
bursement rules that follow. The estimated allowable cost per 
day will be determined by dividing total estimated allowable 
costs for the r<1te year by total estif'lated bed days for the 
rate year. 

(2) The interim payment rate will be limiteq by the de
partment's estimate of the upper rate limit described in sub
section (3). 

(3) The final payment rate will be limited by an upper 
payment rate limit. The upper payment rate limit is computed 
by first calculating the total allowable cost per day for a 
base year. The base year cost per day is then indexed forward 
by the medicare market basket rate of increase from June 30 of 
the base year to June 30 of each subsequent rate year to de
termine the upper payment rate limit. The hase year for a 
provider is the initial rate year for which an interim rate is 
set under these reimbursement rules. Subsequent base years 
will he redetermined on two year intervals, such that every 
other rate year establishes a new base year. 
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( 4) The final payment rate for each rate year will be 
computed by dividing the total allowable costs incurred by the 
provider as determined in ARM 46.12.1207 by the total allow
able bed days of service. 

(5) The difference between the final payment rate and 
the interim payment rate will be settled through the overpay
ment and underpayment procedures set forth in ARJI 46.12.1209. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

RULE VI PAYMENT (1) The department pays providers the 
amounts determined under these rules on a monthly basis upon 
receipt of an appropriate billing which represents the number 
of days of service provided to authorized medicaid recipients 
times the payment rate minus the amount each medicaid recipi
ent pays toward the cost of care. 

( 2) The payments made in accordance with rule v rep
resent full payment for routine services for the days of ser
vice reported on a medicaid claim form. A provider shall not 
bill or collect any additional amount from medicaid recipients 
except as allowed in subsection (3). A provider shall not 
bill or collect any additional amount from the department ex
cept as follows: 

(a) Ancillary medical supplies may be billed in accor
dance with ARM 46.12.1205 (2) (a) through (c). 

(b) Physical, occupational, and speech therapies may be 
billed additionally in accordance with ARM 46.12.1205 (2) (d). 

(c) Durable medical equipment may be billed in accor
dance with ARM 46.12.1205 (2) (e). 

(d) Prescribed medication may be billed in accordance 
with ARM 46.12.1205 (2) (f). 

(e) Transportation may be billed additionally in accor
dance with ARM 46.12.1205 (2) (g). 

(f) Any other medical services for medicaid recipients 
not billable under this subsection may be billed hy the pro
vider of those services according to applicable department 
rules. 

(g) Providers may contract with 
agency to provide required services. 
lowed in this subsection, none of the 
be billed to the department. 

any qualified person or 
However, except as al
contracted services may 

(h) Payment may be made for holding or reserving a bed 
while the medicaid recipient is temporarily absent from the 
facility in accordance with ARM 46.12.1205 (5) and 46.12.1205 
(6). 

(3) The following items or services are not considered 
to be routine items or services covered by the routine payment 
rate. These items or services may be charged to the medicaid 
recipient: 

(a) vitamins and multivitamins; 
(b) calcium supplements; 
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(c) nasal deconaestants and antihistamines; 
(d) special requests by a medicaid recipient for a spe

cific item or brand that is different from that which the fa
cility routinely stocks or provides as a requirement or con
dition of participation which is covered under the routine 
service payment rate (i.e. special lotion, powder, inconti
nence care supplies); 

(e) cosmetics; 
(f) tobacco products and accessories; 
(g) personal dry cleaning; 
(h) beauty shop services; 
{i) television rental; 
(j) less-than-effective drugs (exclusive of stock 

items); or 
(k) over-the-counter drugs (exclusive of the following 

routine stock items: 
( i) acetaminophen; 
(ii) aspirin; 
(iii) milk of magnesia; 
(iv) mineral oil; 
(v) suppositories for evacuation; or 
(vi) maalox and mylanta. 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-6-113 MCA 
Sec. 53-6-101 

RULE VII COST REPORTING (1) Providers shall submit an
nual cost reports in accordance with ARM 46.12.1208. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

RULE VIII ADMINISTRATIVE REVIEW AND FAIR HEARING PRO
CEDURES (1) Providers shall be entitled to appeal de

cisions pertaining to their interim or final payment ratos in 
accordance with ARM 46.12.1210. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-101 /1CA 

3. The Social Security Act provides for medical assis
tance on behalf of individuals 65 years of age or older who 
are patients in institutions for mental diseases (IMD). 
Currently all providers of nursing facility services, other 
than those facilities for the mentally retarded, receive a 
fixed rate determined on a "prospective" basis. This rule 
amendment is necessary to change the reimbursement methodology 
for IMD services fer persons with mental diseases cared for in 
institutions who require unique care and treatment. There
fore, a separate methodology of reimbursement is being estab
lished to make payments on a "cost based" system with 
retroactive adjustments rather than a "prospective" rate. 
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4. These rules will be applied retroactively to October 
1, Jn9. 

5. Interested parties ~ay submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation Ser
vices, P.O. Box 4210, Helena, Hontana 59604-4210, no later 
than March 9, 1990. 

6. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

1ta-

Certified to the Secretary of State January 29 ' 1990. 
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BEFORE THE DEPARTMENT OF INSTITUTIONS 
OF THE STATE OF MONTANA 

In the matter of the amendment) 
of Rule 20.7.102 which sets ) 
forth the prisoner application) 
procedure for the supervised ) 
program. ) 

TO: All Interested Persons 

NOTICE OF AMENDMENT OF 
RULE 20.7.102, Prisoner 
Application Procedure, 
General Statute release 
Requirement 

1. on November 9, 1989, the Department of 
Institutions published a Notice of a Proposed Amendment of 
Rule 20.7.102 on pages 1767 and 1768, 1989 Montana 
Administrative Register, Issue number 21. 

2. The Department of Institutions amended the rule 
exactly as proposed. 

3. No comments or testimony were received. 

Certified to the Secretary of State January ~ 1990. 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of rules 
regulating gambling 

TO: All Interested Persons 

NOTICE OF ADOPTION OF 
RULES 

1. On November 9, 1989, the Department of Justice 
published notice of public hearing on new rules regulating 
gambling at page 1769 of the Montana Administrative Register, 
issue number 21. 

2. A public hearing was held on December 11, 1969, 
and was attended by approximately 30 persons. Three persons 
presented formal comments. The hearing was tape recorded; a 
transcript of the tape recording has been included in the file 
on this matter. The department received written comments from 
twelve persons. In addition, counsel for the administrative 
code committee (ACC) submitted comments. The specific comments 
are discussed below in conjunction with the particular rule 
wh1ch was the subject of comment, 

3. Based upon the comments received, the rules are being 
adopted as proposed with the changes given below. 

RULE I 123.16.101) DEFINITIONS (1) through (7) are 
adopted as proposed. 

(8) "Manufacturer of illegal gambling devices not legal in 
Montana" means a person who assembles £re~-r~w-~a~ertals 
er-sHh~ar~s a completed or uncompleted piece of equipment 
intended for use as a gambling device which is not specifically 
authorized in Montana but is lawful in another jurisdiction, 

(9) is adopted as proposed. 
(10) "Person" means he~h either a natural a~d or an 

artificial persons, and includes all partnerships, corporations, 
associations, clubs, fraternal orders, religious organizations, 
or charitable organizations. 

AUTH: Sec. 23-5-115(2), MCI\, IMP: Sec. 23-5-112, MCA. 

COMMENT AND RESPONSE: Counsel for the ACC noted that (8) 
repeated statutory language. The department adopts this change 
and corrects the grammar in (10). 

RULE II (23.16.102) APPLICATION FOR GAMBLING LICENSE -
LICENSEFEE_----ciT ____ Every person working as a dealer, operator, 
manufacturer/distributor, or manufacturer of tll~gal gambling 
devices not le~_in Montana as defined by Title 23, chapter 5, 
MCA, and by these rules must have a valid l1cense issued by the 
department, 

(2J is adopted as proposed. 
(3) The application must conta1n a document authorizing 

the disclosure of ee"f*d~"~~s! information which must be signed 
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and dated by the applicant whose signatures must be attested 
to before a notary public for the state of Montana. Forms 1~ 
and 3 are incorporated by reference and available from the 
department upon request. 

(4) and (5) are adopted as proposed. 

AUTH: Sec, 23-5-115(2), MCA. IMP: Sec. 23-5-115!3), MCA. 

COMMENTS AND RESPONSES: Several people commented that the 
reference in !1) to a "manufacturer of illegal gambling devices" 
was poorly worded. This reference was reworded. 

Several people also felt that (3) was too vague 
and exceeded the department's rulemaking authority. The 
department believes that this matter has been corrected through 
consultation with the MTA and by the inclusion of forms 1, 2 and 
3. 

RULE III (23.16,103) INVESTIGATION OF APPLICANTS, 
fiNGERPRINTS MAY BE REQUIRED is adopted as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP. Sec. 23-5-115(3), MCA. 

COMMENTS AND RESPONSES: Larry Akey, spokesman for the 
Gaming Industry Association (GIA), requested that the department 
delete the reference to fingerprints on the grounds that 
requiring fingerprints exceeds the department's rulemaking 
authority because fingerprints are not information. The 
department overrules the GIA on this point. Fingerprints 
are information that is why they may need to be provided. 
Fingerprints also protect gambling license applicants by 
eliminating confusion with persons who have identical names. 

The ACC pointed out that the MCA section being implemented 
was incorrect; the department has corrected this. 

RULE IV 
APPLICATION 
as proposed. 

(23,16,104) PROCESSING OF GAMBLING LICENSE 
No comment was received on this rule;--it is adopted 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-115(3), MCA. 

RULE V (23.16,107) GROUNDS FOR DENJAL OF GAMBLING 
LICENSE, PERMIT OR AUTHORIZATION (1) The department may deny 
initial issuance or renewal of a gambling license, permit or 
authorization or, if issued, suspend or revoke such i~ee~~e 
authorization when it can be demonstrated an applicant or holder 
of such license has: 

!a) through (e) are adopted as proposed. 
(f) pHrpeeeiy-er-k~ow~~gly-eOMM~tted,-fttteMpted, 

er-eo~ep~red been convicted of committing, conspiring, or 
attempting to commit theft or embezzlement against a gambling 
licensee or gambling enterprise; or 

(g) through (i) are adopted as proposed. 
(j) had any action taken against a gambling license by 

any agency of the state of Montana or other jurisdiction< which 
resulted in a final order declaring a violatlon or a conviction 
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of any crime which is contrary to the declared gambling policy 
of the state of Montana; or 

(k) is adopted as proposedTL_£! 
(1) ha~ a gambling license dented for other-than-technical 

Qefects in the application, 
-----+~+--A-~e~eon-whoee-~emblin~-lieenee-ap~l~ea~ion-has-been 
~en~e~-for-e~her-~han-~eehn~eel-~efee~e-in-~he-a~pliea~~en-may 
ne~-reapply-fer-a-lieense-fer-a-perie~-of-one-year-frem-~he-~a~e 

<">f-~enialT 
+3+--A-pereon-wheee-~amblin~-lieenee-hae-been-revoke~-may 

no~-reapply-fer-a-l~eenee-for-a-~erio~-of-ene-year-frem-~he-~a~e 
ef-~he-reveea~~enT 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-115(3), MCA, 

COMMENTS AND RESPONSES: The GIA requests that the 
department set forth in rule the specific standards it intends 
to use when it denies a license. The grounds for this request 
are that when the legislature shifted the burden of proof in 
gambling licensing to the department proving unfitness, it 
intended that the department develop specific standards of 
unfitness. The GIA's proposal is rejected; it misunderstands 
Rule V and the administrative process, In addition, there is no 
evtdence which supports the GIA's reading of legislative intent. 
In the event that the department intends to deny a particular 
license application, notice will be sent and full rights of 
administrative and judicial review will be afforded, pursuant 
to Rule VI. At that point, the department's application of the 
standards set forth tn a particular rule may be contested, as 
exceedtng statutory authority. 

David L. Jackson, representing the Montana Tavern 
Association (MTA) proposed that (f) and (j) be amended to 
reflect actual convictions or final administrative orders. 
These changes were adopted. 

RDLE VI (23.16.108) RECOURSE IN CASES OF DENIAL OR 
NON-REN~WAL OF GAMBLING LICENSE -~HEARING, JUDICIAL REVIEW No 
comment was received on this rule; it is adopted as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-115(3), MCA. 

RULE VII (23.16.1091 RENEWAL OF GAMBLING LICENSE No 
comme~-received on this rule; it is adopted as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-115(3), MCA. 

RULE VIII t23.16.2011 INSPECTION OF LICENSED PREMISE~, 
RECORDS, AND DEV!CES (1) Any licensed premise Where 
gambling-related acttvity is conducted or any premise connected 
to the eper~~ion-ef premises wher~ a licensed gambling-related 
activity !~9nducteg shall at all times during normal business 
houra be open to inspection by the department or local law 
enforcement officials in order to determine compliance with the 
law of Montana and rules of the department. 

(2) and (a) are adopted as proposed. 
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(b) inspect, including the dismantling and re-assembly 
of, all pieces of equipment and parts thereof, or devices of any 
nature, which are being used to conduct the licensed activity; 
and 

(c) is adopted as proposed. 

AUTH: Sec. 23-5-11512), MCA. IMP: Sec. 23-5-115(3), MCA. 

COMMENTS AND RESPONSES: Both the GIA and the MTA proposed 
that the hours of inspection be limited and that re-assembly of 
equipment be required. The department adopted these proposala. 

The MTA also propased eliminating the "connected premises" 
language in (1). The department rejects this proposal on the 
grounds that inspection of connected premises is often necessary 
in order to determine compliance with the law. 

RULE IX (23.16.202) CREDIT PLAY PROHIBITED (1) All 
playing of games of chance must be on a cash basis~No credit 
may be extended to any player. Consideration to play a game of 
chance must be paid in full, in cash, in advance of any play. 
No operator may grant a loan of any kind at any time to a player 
or permit a deferred payment include8~ post-dated checks 
or engageing in any similar practice. The play of authorized 
card games which are normally scored using points shall not be 
considered credit gambling. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-115(3), MCA. 

COMMENTS AND RESPONSE: The clarification made by the final 
sentence was suggested by Valley County Attorney David N1elsen; 
the department adopts it. 

RULE X (23.16.203) ADMINISTRATIVE PROCEDURE (1) Upon 
completion by the department of its investigation of any 
prepese8-var~ant-e£-a-legsl-ga~hl~ng-set~v~ty-er-sny-s~speete~ 
v~elat~en-e£-~~tle-~3,-ehspter-5;-psrts-~-threHgh-6,-MeA,-er 
the-rHles-e£-the-8epsrt~ent;-matter within its jurisdiction, 
the department shall notify the person involved of its intended 
action. If the person involved then desires a hearing, he must 
submit a written request to the department within 20 days. 

(2) Upon receipt by the department of a written request 
for hearing, all proceedings ~nvelv~ng-the-prepesed-vsr~snt 
e£-s-legal-gs~bl~ng-set~v~ty-er-the-slleged-v~eist~en shall 
be conducted in accordance with the Montana Administrative 
Procedure Act and the attorney general's Model Rules of 
Procedures. 

13) adopted as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-115(]), MCA. 

COMMENTS AND RESPONSE: These changes were proposed by 
the department in order to clarify the scope of administrative 
procedure and judicial review; they have been adopted. 

RULE XI (23.16.401) APPLICATION FOR DEALER LICENSE It 1s 
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adopted as proposed, with the following addition: 
(41 An application for a dealer license is incorporated 

by reference as Form 4 and can be obtained from the department. 

AUTH: Sec, 23-5-115(21, MCA. IMP: Sec. 23-5-308, MCA. 

COMMENTS AND RESPONSE: David Nielsen, Valley County 
Attorney, ~ommented that this rule appears to allow for a 
continuous series of successive temporary licenses. The 
department believes this possibility is adequately addressed by 
Rules XIV(l) and XV(l)(el. The department, after consultation 
with counsel for the ACC, incorporates Form 4. 

RULE XII (23.16.4021 DEALER LICENSE (1) is adopted as 
pr opoeed:"·--~-~-----

12) Every dealer license expires annually on the 
licensee's birthday, and in no case less than 12 months from 
the date of Issuance. ~l~£1lcants for renewal of card dealer 
l..U::~!!~!~~~J:!alj__!Jave a period of thirty 130) days _Jollowing _ _!heir 
!Ji_!"t,_J:!~..!!-with.'cD_'!!lich -~-~~ __ t_hei,_r__li<:~~~~ 

AVTH: Ser. 21-5-11512), MCA. IMP: Sec. 23-5-30815), MCA. 

COMMENTS AND RESPONSE: The f1nal sentence in 121 was added 
at the suggestion of the Gaming Advisory Council. 

Leroy flesch and Stuart McQuade were concerned that there 
was too much information required on the front of a dealer 
ltcense, resulting in exposure of female dealers to harassment. 
The department believes it has addressed these concerns by 
lessentng the amount of information on the front of a dealer 
licenBP and by dropp1ng its requirements that these licenses be 
WOin. 

ROLE' XII I I 2 3.16. 406) TEMPORARY DEALER LICENSE No comment 
was r;;-.;;;~ ved-·(;;:;--th'TS'- rule ;--ltlS--;;-d;;pted--as proposed, 

AIITfl: Sec. 23-5-11512), MCA, IMP: Sec. 23-5-308(5), MCA. 

RULE XIV (23.16.403) PROCESSING OF DEALER LICENSE 
~PL ]'r;~TIO!>! .... R~_r:,IEWAL-'-OR REPLACEMENT ( 1) adopted as--proposed. 

12> An application to renew a ~8mb~~ft~ dealer license 
must be received by the department prior to t~expiration date 
of the license. An application not postmarked by the date of 
expiration will result in expiration of the g8mbiift9 dealer 
license and will require the expired license holder to reapply 
for a new orig1nal license 1n the manner required by these 
rules, 

(J) Replacement of a ~ambl±"~ dealer license is 
accomplished by following the new li~procedure and 
1ncluding a SID fee. 

AUTH: Sec. 23-5-11512>. MeA. IMP: Sec. 23-5-308151, MCA. 

COMMENTS AND RESPONSE: The MTA proposed that the 
department change "gambling" to "dealer" in (2l and (3) 1n the 
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interest of clarity and consistency. The department adopts 
those proposals. 

RULE XV (23,16.407) CONFISCATION OF TEMPORARY DEALER 
LICENSE No comment was received on this rule; it is ad~ted as 
proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-308(5), MCA. 

RULE XVI (23.16.410) POSSESSION OF DEALER LICENSE No 
comment was received on this rule; it is adopted as proposed. 

AUTH: Sec. 23-5-115!21, MCA. IMP: Sec. 23-5-308(5), MCA. 

RULE XVII (23.16.411) DEALER LICENSE SPECIFIC TO THE 
PERSON NAMED THEREON No comment was received on this rule; it 
is adopted as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-308(51, MCA. 

RULE XVIII (23,16.501) DEFINITIONS No comment was 
received on this rule; it is adopted as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-176&177, MCA. 

RULE XIX !23.16.5021 APPLICATION FOR OPERATOR LICENSE 
(1) All applicants for operator licenses issued by the 
department must submit the following information on Form 5 which is 
incorporated by reference and available from the department upon 
request: 

(a) name(s), addresses, telephone numbers, and social 
security numbers; history of gambling licensure with any 
federal, state, or local agency; civil and criminal record; and 
record of residence and employment of the business owners for 
the last iS lQ years. 

(b) through (e) are adopted as proposed. 
(2) Operator licenses must be renewed annually by 

completing forms prescribed by the department. 

AUTH: Sec. 23-5-115!2), MCA. IMP: Sec. 23-5-176&177, MCA. 

COMMENTS AND RESPONSE: For clarification purposes the 
department adds the reference to Form 5 in (11. 

RULE XX (23.16,5041 INVESTIGATION OF APPLICANTS, 
ADDITIONAL INFORMATION MAY BE REQUIRED (1) The department 
may require access to all of the applicant's financial records 
which pertain to the financing of the proposed operation, to 
evaluate statements and support documentation supplied with the 
background application form. 

AUTH: Sec. 23-5-115(2), MCA, IMP: Sec. 23-5-176&177, MCA. 

COMMENTS AND RESPONSE: Both the GIA and the MTA felt the 
department's access to records was too broad under the proposed 
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rule. The department adopts the amendment submitted by the MTA. 

RULE XXI (23.15.506) PROVISIONAL OPERATOR LICENSE It is 
adopted as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec, 23-5-176&177, MCA. 

COMMENTS AND RESPONSE: Counsel for the ACC commented 
that this rule is invalid, and should be deleted because the 
department was not given authority to issue provisional operator 
licenses. The logical result of counsel's reasoning is that no 
operator could be licensed until the department had made a final 
determination of the operator's qualifications. The department 
has determined that provisional operator licenses are 
"reasonably necessary to effectuate the purposes" of SB 431 
(Section 2-4-305(6)(b), MCA). The department's reasoning is 
that the legislature envisioned several things which require the 
issuance of provisional operator licenses: 

lJ Thorough investigation of all applicants for licensure 
as gambling operators (Section 23-5-110(1), MCA); and 

2) Continued, uninterrupted operation of authorized 
gambling activities while applicants for llcensure were being 
investigated. 

The granting of provisional operator licenses lS necessary 
to the accomplishment of these goals, 

RULE XXII !23.16.508) CHANGES IN OWNERSHIP _REPORTING (1) 

through .(3) are adopted as proposed. 
!4) As defined in Rule 23.16.502. all new owners, 

officers, and directors are subject to the same background 
information requirements specified previously in this 
subsect1on. Applications are subject to license denial if the 
changes in ownership de-ne~-m~~~-w~~h-d~per~m~n~-spprevst result 
:!en the applicant's failure to meet the stat~ualifications 
[Q~icen!!_ure. 

AUTH: Sec. 23-5-115!2), MCA. IMP: Sec. 23-5-176&177, MCA. 

COMMENTS AND RESPONSE: The GIA commented that the 
final phrase in (4) was too broad. The department.adopts the 
substan~e of the GIA's proposed amendment. 

RULE XXIII (23.16,1201) DEFINITIONS (1) is ,,dopted as 
proposed. 

(2) "Authority reference" means Official Poker Rulebook, 
copyrlght 1988, Las Vegas Hilton, except for sections E, F, and 
H and Scarne's Encyclopedia of card Games, copyright 1983, by 
John Scarne, pages 18 through 276. These books will be used by 
the department as the authority on how to play authorized card 
games. The sections of the books cited as authority will not 
apply where there is a conflict with state law or department 
rule. 

(3) through (20) are adopted as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec, 23-5-311, MCA. 
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COMMENTS AND RESPONSE: Both the GIA and the MTA proposed 
altering this rule to allow card games played against the house. 
The department overrules the proposal. This matter is currently 
in litigation, the department's legal position is clear, and any 
court ruling will control these regulations. 

Counsel for the ACC noted that the authority reference 
cited in Rules 23.16.1201(2) and 23.16.1202(l)(b) should refer 
to a specific edition of Scarne's Encyclopedia of Card Games. 
The department has complied. 

Stuart McQuade proposed dropping the final sentence of <16) 
because it requires a raise in the betting format, and not all 
poker variations use such a format. The department overrules 
this proposal, because he misreads the rule. All that ll6) 
requires is "one or more betting rounds," with the winner 
determined by: 1) making an unanswered raise, or 2) having 
the best hand. 

ROLE XXIV (23.16.1202) TYPES OF CARD GAMES AUTHORIZED 
lll The following card games are authorized by law and must 
be played only in the manner set out for that game in the 
applicable authority reference: 

(a) ~~n~rai-peker-rHi~e;-prae~i~~e,-an~ the poker games 
of Texas Hold'em, Draw Poker, Omaha, Seven Card Stud, and 
their variations as well as general poker rules and practices, 
according to the Official Poker Rulebook, Copyright 1988, Las 
Vegas Hilton, except for sections E, F, and H; and 

(b) other poker variations, as well as the games of 
Bridge, Cribbage, Hearts, Panguingue, Pinochle, Pitch, Rummy, 
Solo, and Whist, according to Scarne's Encyclopedia of Games, 
copyright 1983, by John Scarne, page~ 18 through 276. 

(2) through l7) are adopted as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA. 

COMMENTS AND RESPONSE: County Attorney Nielsen suggested 
that (1) be clarified. The department has attempted to do so. 

Leroy Flesch proposed that the department authorize the 
poker variation "Squeeze." The department declines to authorize 
the game at this time, but it would encourage Mr. Flesch to 
propose the game for approval pursuant to !3). 

ROLE XXV <23.16.1205) RANKING OF POKER CARDS AND HANDS 
No comment was received on this rule; it is adopted as proposed. 

AOTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA. 

ROLE XXVI (23.16.1206) POKER CARDS - PHYSICAL 
CHARACTERISTICS (1) The cards used in the game of poker 
must be one complete standard deck of 52 cards plus optional 
joker(s). 

(2) and (3) are adopted as proposed, 

AUTH: Sec. 23-5-115!2), MCA. IMP: Sec. 23-5-311, MCA. 

COMMENTS AND RESPONSE: County Attorney Nielsen suggested 
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this clarification; the department adopts it. 

RULE XXVII (23.16.12091 POKER CHIPS - VALUE AND PHYSICAL 
CHARACTERISTICS This rule is adopted as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA. 

COMMENTS AND RESPONSE: Counsel for the ACC believed (1) 
and (2) to be contradictory in that the former allows the value 
of a chip to be shown either by color or by denomination sign, 
whereas the latter subsection mandates that the value of a 
chip be shown by color. On the contrary, the rules merely 
acknowledge that "big-time" poker games may have "personalized" 
multi-colored chips and "small-time" poker games may only afford 
"generic" mono-colored chips. Nevertheless, denominations 
of chips must have differing primary colors, to avoid player 
confusion. 

RULE XXVIII (23.16.1210) WAGERS TO BE MADE WITH POKER 
CHIPS OR CASH ONLY (1) In games not scored with points, all 
wagers must be made with poker chips or cash. 

AUTH: Sec. 23-5-115(21, MCA. IMP: Sec. 23-5-311, MCA. 

COMMENTS AND RESPONSE: County Attorney Nielsen suggested 
the clarification at the beginning of this rule; the department 
adopts it. 

Leroy Flesch proposed limiting wagers to poker chips only, 
mainly as a player protection. The department overrules this 
proposal. The department considered many arguments similar 
to those made by Mr. Flesch before proposing the rule. It 
was determined that allowing cash was necessary to insure the 
continued economic feasibility of many small, rural poker games. 

RULE XXIX (23.16.1211) PERSONS NOT TO BRING THEIR OWN 
CARDS OR POKER CHIPS No comment was received on this rule; it 
ls adopted as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA, 

RULE XXX (23.16,1212 PROCEDURE FOR ACCEPTING CASH AT THE 
POKER TABLE No comment was received on this rule; it is adopted 
as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA. 

RULE XXXI (23.16.1216) PLAYER RESTRICTIONS (1) through 
(4) are adopted as proposed. 

(5) subsections (3) and (4) do not apply to the game 
of bridge when played according to the rules set. forth in the 
authority reference. 

AUTH: Sec. 23-5-115<21, MCA. IMP: Sec. 23-5-311, MCA. 

COMMENTS AND RESPONSE: County Attorney Nielsen noted that 
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the unique nature of bridge play might be affected by (3) and 
(4), The department adopts (5) in response to these concerns. 

RU~~_XXXII (23.16.1217) USE OF DEVICE PROHIBITED No 
comment was received on this rule; it is adopted as proposed. 

AUTH: Sec. 23-5-115{2), MCA, IMP: Sec. 23-5-311, MCA. 

RULE XXXIII (23.16.1218) SPECIAL POLICIES (1) Each 
operator may establish rules of conduct for the players and 
spectators on ita licensed premise as long aa the operator's 
rules do not conflict with state law or-adm~n~a~ra~ive-rHle, 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA, 

COMMENTS AND RESPONSE: The department deleted the final 
phrase of this rule at counsel for the ACC's suggestion. 

RULE XXXIV <23.16.1224) DEALER RESTRICTIONS (1) In 
authorized card games using licensed dealers, b!icensed dealers 
shall have no financial interest, directly or indirectly, in the 
outcome of any game which they deal. This rule does not preve~t 
licensed operators from also dealing their own games. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA. 

COMMENTS AND RESPONSE: The department inserted the initial 
qualification at the suggestion of County Attorney Nielsen. 

The department inserted the final sentence at the 
suggestion of Mr. Flesch and the GIA. The department does 
not believe this changes the substance of the rule, because 
operators should not have an interest in the outcome of games. 

RULE XXXV (23.16.1225) HOUSE PLAYERS No comment was 
received on this rule; it is adopted as proposed. 

AUTH: Sec. 23-5-115<2), MCA. IMP: Sec. 23-5-311, MCA. 

RULE XXXVI (23.16.1228) DECKS - SHUFFLE AND CUT OF THE 
CARDS The rule is adopted as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA. 

COMMENTS AND RESPONSE: Mr. McQuade proposed a substitute 
for (1) because he felt that the rule as proposed would allow an 
agitated player to disrupt the game. The department rejects the 
proposed change on the grounds that the proposal, calling for 
the dealer to confer with the operator who must observe the game 
and the players, would be much more cumbersome than the rule as 
originally proposed, which merely calls for changing the decks 
at the card table. 

Mr. McQuade also proposed a substitute for (4) because 
he felt it would require halting the game to count cards. Mr. 
McQuade misreads the rule and his proposal is rejected. The 
department was aware of concerns about game disruption and it 
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deliberately worded the proposed rule to allow card counting 
prior to dealing in a game or during a lull in play. 

RULE XXXVII (23.16.1229) ANTE, BLIND BET No comment was 
received on this rule; it is adopted as proposed. 

AUTH: Sec, 23-5-115(2), MCA. IMP: Sec. 23-5-312, MCA. 

RULE XXXVIII (23.16.1231! RAKE (1) The rake may be a 
percentage of the pot or a set fee established by the house and 
must be clearly posted. The rake must remain in a designated 
area until the pot is awarded. The chip tray cannot be used as 
a designated rake area. After the pot is awarded, the rake mns~ 
~ then be placed in the chip tray, a segregated area, or drop 
box near the dealer. 

C2l and (3) are adopted as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-312, MCA. 

COMMENTS AND RESPONSE: Mr. McQuade commented that he found 
Cl) and (3) to be inconsistent in allowing for a set fee rake 
(1), and requ1ring that a rake be calculated as a percentage 
(3). The department rejects Mr. McQuade's suggestion on 
the ground that he misreads !3). It only requires that !1 a 
percentage rake is taken, it be taken after each round. 

Mr. Flesch proposed the amendment to the final sentence of 
!ll 1n the interest of small-time operators who cannot afford 
drop boxes or extra chips. The department agrees and adopts the 
proposed amendment. 

RULE XXXIX !23,16.1232) OPERATION OF THE GAMES The rule 
1s adopted as proposed. 

AUTH: Sec, 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA. 

COMMENTS AND RESPONSE: Mr. McQuade proposed that (2) 
be dropped and that only the operator be allowed to determine 
whether or not a player had to buy back into a game he had 
left temporarily. The department rejects this proposal on the 
grounds that the rule is necessary to effectuate the statutory 
purpose of player protection. 

RULE XL (23.16.1233) FOULED HANDS This rule is adopted 
as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA. 

COMMENTS AND RESPONSE: Mr. Flesch commented that this 
rule may give an advantage to the experienced player over the 
inexperienced or partially inebriated player, The department 
agrees that this is a possibility, but believes that dealers 
must have discretion in these cases. However, complaints will 
be investigated, and repeated complaints about a particular 
dealer may result in disciplinary action. 
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RULE XLI (23.16.1234) THE DEAL No comment was received 
on this rule; it is adopted as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec, 23-5-311, MCA. 

RULE XLII (23.16.1237! BETTING (1) and (2) are adopted 
as proposed. 

(3) A player must place his entire bet in front of the 
player at one time. Unless a player has failed to place the 
necessary amount of chips to call a bet or to signify a raise, 
the player may not place additional chips into the pot (no 
string bets). The dealer may allow a single apparent str~ 
bet, but must caution the player that such bets are ~o_!_~owed_. 

<4> adopted as proposed. 

AUTH: Sec. 23-5-115(2), MeA. IMP: Sec. 23-5-311, MCA. 

COMMENTS AND RESPONSE: Mr. McQuade suggested that 
determination of string bets be left totally in the discretion 
of the operator. The department rejects this suggestion 
believing that it has a duty to discourage string bets. 
However, the department does agree that the determination of 
a string bet ia an issue that warrants the application of 
discretion on the part of the dealer. Hence the addition of the 
final sentence in (3). 

RULE XLIII (23.16.1239) IMPROPER DEAL No comment was 
received on this rule; it is adopted as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA. 

RULE XLIV (23.16.1240) POSTING OF RULES (1)(a) through 
(1l(kl are adopted as proposed. 

(1) Maximum number of players in each type of game. 
(1)(m) and (1)(n) and (2l are adopted as proposed. 

AUTH: Sec. 23-5-11512), MCA. IMP: Sec. 23-5-313, MCA. 

COMMENTS AND RESPONSE: Mr. McQuade proposed elimination 
of (1)(1) and 12), on the grounds that they are burdensome. 
The department agrees, that (ll needs clarification, and (1) so 
adopts the amendment. However, Section 23-5-313, MCA, requires 
that rules governing the play of authorized card games be 
publicly posted. Mr. McQuade misreads 12!. It applies only to 
house rules of general applicability, not state-wide rules on 
the play of games or rulings in specific cases. 

RULE XLV (23.16.1101) CARD GAME TOURNAMENTS This rule lS 

adopted as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA. 

COMMENTS AND RESPONSE: By far the most comments received 
by the department concerned the card game tournament rule 
(XLV), The majority of these commenta supported a workable card 
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tournament rule, although the GIA felt that such a rule exceeded 
statutory rulemaking authority. The department believes 
that this rule is within its rulemaking authority because the 
tournament format is necessary to many authorized card games, 
such as cribbage, and whist. As for comments on particular 
parts of this rule, the department finds the rule to be sound, 
although a period of adjustment and education of persons 
affected by the rule will be necessary and is now underway. 

RULE XLVI !23.16.1301) PLAY OF SUCCESSIVE KENO GAMES No 
comment was received on this rule; it is adopted as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: 23-5-412, MCA. 

RULE XLVII !23.16.1701) DEFINITIONS (1) "Master 
square" means that portion of the sports pool card divided into 
sms+ler-sqHsres-er-spaces representing the chances purchased by 
the participants and containing the name or in1tials of the 
participant in the sports pool. 

<2l "Spaces" means one of the smaller sguares into which 
the master sguare is divided, which represents an opportunity 
to particip~~-~~orts pool, and which contains the name or 
!niU,als of_!!:!~.~rti_cipant_~.'!£.~01 who has purchased 
!J>~ace. 

+rl (_l_) "Sports event" means a game, race, or athlettc 
contest wherein the contestants are natural persons or animals, 
and upon which a~s pool is based ne~-~nelHd~ng-elemen~ary 
or-h~gh-seheol-een~e~~s. 

+~JUU "Sports pool" means a gambling activity based on 
a sports event using a card with a master square which is 
subdivided into spaces, w~~h-~he-names-er-~n~~*als-ef-~he 
par~~e*psn~s-in-~he-peel-wr~~~en-w*~hin-eaeh-sqHare-er-~pseeT 
for which e~onsideration, in money, is paid for-eaeh-sqHare-er 
spaee by the participant for the chance to win money or other 
item of value on-sny-sper~s-even~-wherein-~he-een~es~an~s-*n 
sHeh-even~-are-ns~Hral-persens-er-an~msls. 

AUTH: Sec, 23-5-115(2), MCA. IMP: Sec. 23-5-503, MCA, 

COMMENTS AND RESPONSE: Counsel for the ACC noted that (J) 
unnecessarily repeated statutory language. In response to this, 
as well as the department's belief that these definitions needed 
clarification, the department adopts the changes in this rule. 

RULE XLVII (23.16.1702) SPORTS POOL CARD (1) The master 
square of the card must be divided into smsller-sqHares spaces 
arranged in horizontal rows and vertical columns. 

(al is adopted as proposed. 
(b) The numbers for each horizontal row and vertical 

column must be randomly assigned after all s~Hares spaces have 
been sold and prior to the beginning of the sports event. 

(c) Each sqHare-er-space must be represented by a number 
from both the horizontal row and vertical column. 

!2) The card shall, in advance of any sale of any ehsnee 
space, clearly indicate: 
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(a) is adopted as proposed. 
(b) The total number of ehanees spaces that must be sold 

in order to fill in all the sq~a~es-e~-spaces. 
(2)(c) through (4) are adopted as proposed. 

1\UTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-503, MCA. 

COMMENTS AND RESPONSE: The department adopts these changes 
in order to match the new definitions in Rule XLVII. 

RULE XLIX (23.16.1703) SALE OF 8HANeB9SPACES (1) The 
total cost of a chance to participate in a spo~ool shall not 
exceed five dollars ($5) per ehanee and must be paid in cash at 
the time the sq~a~e-er-ehanee-space is selected. 

(2) If, at the time of the event, all ehanees spaces on 
the sports pool card are not sold, the persons who have paid for 
a chance to play participate shall be entitled to a full refund 
or must be allowed to transfer the ehaftee space to another 
sports pool currently advertised on the same premise where they 
purchased the ehaftee space on the uncompleted sports pool. If 
a participant cannot be located for a refund or transfer of the 
ehanee space to another sports pool card prior to the event, 
the full purchase price of the ehsftees spaces purchased shall be 
retained by the premise for refund to the participant. 

(3) The sports pool shall not be conducted if any ehsftee 
space remains unsold at the time the sports event is commenced. 

(4) adopted as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-503, MCA. 

COMMENTS AND RESPONSE: The department adopts these changes 
in order to match the new definitions in Rule XLVII. 

RULE L (23.16.1704) PRIZES No comment was received on 
this rule; it is adopted as proposed. 

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-503, MCA. 

MARC RACICOT 
Attorney General 

Certified to the Secretary of state January 29, 1990. 
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BEFORE THE DEPARTMENT OF LIVESTOCK 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND
MENT OF RULES REGULATING 
SHEEP AND THE ADOPTION OF 
NEW RULES REGULATING SHEEP, 
BISON, AND LLAMAS. 

TO: ALL INTERESTED PERSONS: 

NOTICE OF AMENDMENTS TO ARM 
32.18.205 AND 32.2.401 
requiring a sheep permit 
before removal of sheep from 
county or state and requiring 
fees and Amendments of ARM 
32.3.201 and 32.3.218 and 
New Rules 32.3.224 regulating 
Bison and 32.3.225 regulating 
llamas. 

1. On October 26, 1989, the Board of Livestock published 
a notice of proposed amendment of ARM 32.3.201 and 32.3.210, 
and adoption of Rules I (32.3.224) and II (32.3.225) regulating 
sheep, bison and llamas at page 1660, Montana Administrative 
Register, issue number 20. 

2. On November 22, 1989 the Board of Livestock published 
a notice of proposed amendment of ARM 32.18.205 and 32.2.401 
regarding sheep permits at page 1894, Montana Administrative 
Register, issue number 22. 

3. The Board hae adopted these amendments and rules 
exactly as proposed. 

4. No comments or testimony were received. 

3-2/8/90 

BOARD OF LIVESTOCK 
NANCY ESPY, CHAIRMAN 

BY· ~If/~ LON M'l'CiiLi:; taff Attorney 
Department of Livestock 
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 
OF THE STATE OF MONTANA 

In the matter of new rules 
to reject permit applica
tions for consumptive uses 
and to modify permits for 
nonconsumptive uses in the 
Rock Creek Basin 

To: All Interested Persons 

NOTICE OF ADOPTION OF 
ARM 36.12.1012 DEFINITIONS 
ARM 36.12.1013 ROCK CREEK 
BASIN CLOSURE 

1. On September 14, 1989, the Department of Natural 
Resources and Conservation published a notice of public 
hearing on the proposed new rules to reject permit 
applications in the Rock Creek basin at page 1334, 1989 
Montana Administrative Register, Issue number 17. Notices 
were also published on September 21, 28, and October 5, 1989 
in the Carbon County News and the Billings Ga~ette. Notices 
were mailed on September 25, 1989 to each individual water 
user in the Rock Creek Basin. 

2. On November 8, 1989, at 7:00p.m., the public hearing 
was held at the Elks Lodge, 114 North Broadway in Red Lodge, 
Montana. During the hearing and prescribed comment period the 
department received comments, oral andfor written, from the 
following persons: Rocky Fork Decreed water Users, Gladys 
Zumbrun, Sec., Tovio Lantta, Pres.; Bill Stovall, Alvin Ellis 
III, Nick Cowger, Marlene Boggio, Joe Alberi, Richard Avent, 
Alvin Ellis Jr., Vincent and Margaret Ames, Tiniel Fiveland 
all of Red Lodge, Mt.; Joe Spivey, Oliver Wilson, and Tom 
Patterson Jr. all of Roberts, Mt.; Robert A. Teegarden and Gay 
V. Davidson of Billings, Mt.; Alvin Donohoe of Luther, Mt.; 
Carl Hanson of Joliet, Mt.; Mel McBeath and Richard Bondy of 
Helena, Mt.; and James Boroughs of Yellville, Az. 

3. The rules are being adopted as proposed except for 
the following catchphrase: (new material underlined). 

" ARM 36.12.1013 ROCK CREEK BASIN CLOSURE (1) ... " 

4. A summary of the comments received, and the agencies' 
responses are as follows. 

GENERAL COHMENTS 
COMMENT1 Commentors suggested the closure would present 

an economic hardship on water users by requiring the 
construction of stockwater and storage reservoirs with release 
mechanisms to prevent water from being impounded during the 
closure period. 

RESPONSE: An economic hardship is being imposed on 
existing water users especially if the continual development 
of water in this basin is allowed. Additional water 
commissioners would be required to enforce these new rights 
increasing the potential loss of crops due to the increased 
competition for water. The technical report shows the 
irrigators' demands for water exceed the available supply 80 
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percent of the time in this basin during the closure period. 
New reservoirs would not be precluded, if the applicant 
designs the system to divert water at times other than during 
the closure period. On-stream or off-stream reservoirs could 
be constructed with bypass devices or control structures to 
not impound water during the closure period. These 
requirements are a modern day standard presently being 
recommended on all new reservoirs. No modification of the 
rules was made. 

COMMENT! The water users on Rock Creek store runoff from 
Red Lodge Creek and Cooney Reservoir. These users should 
operate Cooney in a safer manner to prevent downstream 
flooding below the dam. 

RESPONSE: complaints with the operation of Cooney Dam 
should be addressed to the Chief of the Engineering Bureau, 
1520 E. 6th Ave., Helena, Montana 59620. A local water users 
board, the Rock Creek Water Users Association, actually 
operates and maintains Cooney Dam with the cooperation of the 
department in an advisory capacity. This comment has no real 
bearing on the basin closure rules, therefore, no modification 
of the rules was made. 

RULE I(S) DEFINITIONS 
COMMENT: Red Lodge Creek should be exempt from the 

closure because the upper drainage receives water from the 
East Rosebud (an inter-basin transfer) and has a decree 
independent from the mainstem decree on Rock Creek. 

RESPONSE: The basin closure would not preclude any 
further development of the inter-basin transfer of East 
Rosebud water, if more of that water was to be made available 
to the Red Lodge Creek drainage. The water availability study 
by Holnbeck (April, 1988) encompassed the entire Rock Creek 
Basin, including all tributaries. The results were based on 
the availability of water at the mouth of the drainage which 
translates up and down the entire basin. The study further 
shows that 45 percent, of the average amount of water measured 
at the mouth, was measured at the Red Lodge Creek gage. The 
decrees on Red Lodge creek and Rock Creek are used to enforce 
exist\ng water rights by the respective commissioners on each 
source, and the basin closure would assist them by precluding 
additional consumptive uses of water and not add to the 
enforcement problem. Therefore, no modification of the rule 
was made. 

RULE 1(7) DEFINITIONS 
COMMENT: The basin closure will preclude the development 

of springs for stockwater in the basin. 
RESPONSE: If a spring has been contributing to the flow 

of a stream within this basin, no additional water could be 
appropriated from the spring than historically used for that 
purpose(SJ. This closure would not preclude maintenance on 
existing springs, nor development of springs which have not 
historically contributed to the flow of a stream in this 
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basin. The documentation shows no excess water is available 
during the closure period for additional consumptive use of 
water within the basin. Therefore, no modification to the 
rule was made. 

RULE II(l) BASIN CLOSURE 
COMMENT: Commentors requested the closure period be 

expanded from June 1, to include May 1 through September 30. 
RESPONSE: The water availability study performed on the 

Rock Creek basin by Stephen Holnbeck (April 1988) shows that 
there is no water available in excess of the streamflow that 
is equaled or exceeded BO percent of the time during the 
months of June, July, August and September at the mouth of the 
basin. Testimony substantiated these through personal 
observations. A total of 2,047 acre-feet of water is 
available according to this same study 8 years out of 10 for 
the month of May. The rehabilitation of Cooney Dam in 1982 
shows an additional 4,200 acre-feet of water storage was 
created and contracts for this water have been sold. 
Documentation from 1982 to 1988 shows 1,150 acre-feet of 
storage is impounded just during the month of May in Cooney 
Reservoir. This figure shows that 42 percent of the excess 
water is still available in May at the mouth 8 years out of 
10. The technical report indicates that there is excess water 
available in May and therefore the documentation does not 
support closing the entire month of May as requested. 
Therefore, no modification to the closure period has been 
made. 

COMMENT: Some commentors do not want to be prevented 
from filling their reservoirs when flood events occur during 
the closure period. 

RESPONSE: The upper drainages in this basin frequently 
have no commissioners appointed by the local water users. 
Commissioners are normally appointed on the lower mainstem 
drainages where the competition for water increases as the 
demand increases. Enforcement would be a major problem in the 
upper reaches of the basin if new water users were allowed to 
divert anytime during the closure period. It would put an 
additional burden on lower basin commissioners to be required 
to perform site visits on these storage reservoirs and then it 
would be difficult to predict when to require users to shut 
off, This would also increase the commissioners expenses to 
police these structures which would be passed on to the 
existing water users. Testimony indicated enforcement and 
increased costs were two major factors why the petitioners and 
other existing water users wanted the basin closed without 
exceptions. 

Testimony also revealed high water normally occurs in May 
and June and sometimes in late April. Leaving May open does 
give reservoir operators an opportunity to impound runoff 
water in late April and May. The closure would preclude 
impounding water in new reservoirs during the months of June 
through September, even if high runoff storms occur. 
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An answer to this dilemma may also lie with the Carbon 
County Conservation District which was allocated 22,676 acre
feet of water granted to them in December of 1978. The 
district could authorize the use of this reserved water within 
this basin located in carbon County, as long as sufficient 
storage is planned for which the water is intended. 

Since this window exists for storage rights for May 
diversions and with the Conservation District reserved water 
available, the facts and testimony do not warrant 
modifications, by allowing exceptions to fill storage 
reservoirs during the closure period from June 1 through 
September 30. 

RULE IIC4) BASIN CLOSURE 
COMMENT: The basin closure will preclude all stockwater 

reservoirs in the basin. 
RESPONSE: Any new applications that would divert or 

impound water for stock or any consumptive use during the 
closure period would be rejected. Any applications that would 
impound water in a storage facility Qllly outside the closure 
period would be accepted. The water availability study on the 
petition to close the Rock Creek basin identified the 
irrigation demands relative to water availability in the 
entire drainage, Holnbeck (April, 1988). Facts show that from 
June through September of each year, irrigation demands exceed 
the available water supply 80 percent of the time near the 
mouth of the basin. Therefore, no modification to the rule 
was made. 

5. No other written or oral comments were received. 

DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

Certified to the Secretary of State, January 29, 1 90. 
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BEFORE TilE BOARD OF OIL 
AND GAS CONSERVATION 

Of THE STATE Of MONTANA 

In the matter of the amendments) 
of rules pertaining to issuance) 
of 011 and gas drilling ) 
permits, public not1ce ) 
requirements, change of ) 
ownership requirements and bond) 
release. ) 

TO: All Interested Persons. 

NOTICE Of THE AMENDMENT Of 
RULES 36.22.307 ADOPTION OF 
fORMS, 36.22.601 NOTICE OF 
INTENTION AND PERMIT TO 
DRILL, 36.22.604 PERMIT 
ISSUANCE - EXPIRATION 
EXTENSION, 36.22,605 TRANSFER 
OF PERMITS, 36.22.1308 
PLUGGING RESTORATION BOND. 

1. On November 9, 1989, the Montana Board of Oil and Gas 
Conservation published a notice of proposed amendment to the 
above-stated rules at page 1792 of the 1969 Montana 
Administrative Register, issue number 21. 

2. The board has amended the rules exactly as proposed 
with the following exceptions: (new matter underlined, deleted 
matter Interlined.) 

"l~ _ _, _ _n.:..§_Q1 NO!.L<::_LO£_ I_l':''f.ID'TI_Q_!i__AND~RM__IT____tQ __ DRIL~ ( 1) 
amended as proposed. 

(a) At its own expense, cause publication of notice in a 
format prescribed by the board 1n one issue of a newspaper in 
general circulation in Helena and a newspaper of general 
g_:l_.!:_~\!!.i!\;ion in the county where the proposed well or hole is 
located; and 

(b) rile proof of such publication in the form of ~ 
Qf_ the_page on which __ _!he_a<Li!Pp_ear_"'_showin~<l_9 __ and th~dat_~ 
o(__p_u'?lic<ot;jon__Qr an affidavit of the publisher. 

!2) through !6l!c) amended as proposed. 
(d) Be rece1ved by the board no later than ~~v~~-+++ ten 

llQ~ days after the date of the publication of the notice~
Where the notice is not published on the same_day in the 
_l)ew!!papers specified in p_ara_q_!:_<l_P!l_(_!_lJ_'!_)__Q_f_t;his £1,'_1_.,_._ the 
Q~ad_!__i~_for r~ceiving~!"<onds for hearing wil_!_9_e_lll_e'!_~_\!!:~_!_!y 
the later publicat1on da~~ Serv1ce of such demand may be made 
on the board personally, by mail, or by FAX transmission; and 

<6) (e) through !7) amended as proposed." 

"]~!..~ 2. 604_PERM!}' I SSUJ'INCE - !'XP I RAT ION - _.!:;);TENS ION ( ll 
amended as proposed. 

(2) If the ~o~~~e application for permit does not comply 
in all respects with such rules, sa•d no~i~e application shall 
be disallowed, and the petroleum eng1neer or his authorized 
agent shall promptly notify thP perRon of the reason or reasons 
for such disallowance." 

3. The following comm~nts were received on the proposed 

Montana Administrative Register 3-2/8/90 



-306-

rules and the board makes the following responses: 

Rule 36.22.60J(J)!a) 

COMMENT: Several commenters requested that the not1ce be 
published in the Helena newspaper, as well as 1n the newspaprr 
In the county where the well is to be drilled. 
RESPONSE: The board has changed rule 36.22.60l!ll!al to 
require publication in one issue of a newspaflCl" c)f generdl 
circulation in Helena, as well as a newspaper of gen~ral 
circulation In the county where the well or proposed hole 1s tn 
be located. The board agreed that such publication would g1ve 
Wider distribution of the notice and alert interested parties, 
who might not otherwise receive nolice of the proposed drilling 
perm1t. 
COMMENT: Several commenters propos~d that the notices be 
published for five !51 consecutive days in both the Helena 
newspaper and tht~ nPwspripl't' nf g~neral r:lr-ctJ!rd 1on in t.he 
county where the well IS to b~ dri 1 ]Pd. 
RESPONSE: TlH-• lJOdr-d rejectf"~d th1s prn[-,OS<iJ .-:ts 11 adds ,"'n 
unwarrant(~d. add1t 1onal expPTlSA to thP op,...":'r.:~tnr~. AI'S(l, r.Etll)' 

lcJcal newspaperH are ptlblt~hPd only once a WF~k ~nd tr) IPgutrP 
pl1bltcation 1n f1ve CS) rcHiSt~c·ut.Jvr· JSSLH~s would 11nriu!y dt>l<ty 
thP permitting proc~o~ss. 
COMMF.i\'1': Sevt~ra.J t'omrru.!tlt.~:~z-!'-'1 t"f'quest,...,.d that t h~' perl•)d f)f t tffl(' 

for c:-omments bt:,. lriCreasf'd ft·r)ffi sevt~n ( 7) rl~.tys t.lf f ('rl ( l 0) 
work1ng days or fourt~en !141 consecUtive days. 
RESPONSE: ThP. board has increased the hme for response t•.> I"" 
!101 calendar days. The board feels that this will allow 
adequdte time for response. 
COMMENT: One comm<'nter .1sked th<'! board to d! low peupl<• who 
wished to be informPd of drilling plans to bavp thPir n~ne 
placed on a list that would be maint.a1ned by thP bo,;rd. Tl11· 
board would t-_hen be required to inform those pt"'rson~ nn t.h1· 
list of all r~quests for dr1ll1ng permits. 
RESPONSE: The board feels that adopting thi.s requirem<>nt would 
place an undue burden on the board's staff, in th<> light of the 
average number of drilling permit applieationR recc1ved. S1nrc 
publication has been completed by the t"ime the bo.nd rcocc1vr·s 
the application, notifying interested p'ersons by ma1l "'"uld 
probably not be possible w1thin the t1me period for fi l1nq 
written demands for hearing. 

Rule 36.22.60l!lllbl 

DEPARTMENT CHANGE: The board has ~banged this sectton tn allow 
proof of public·at.lon to be made in thf' form of ii copy or the 
newspaper page on which the published not1ce appears or by an 
affidavit of publi.cati.on. This was done for the convr,nierwe of 
the applicants, some of whom ind1cated they had difftri1lty In 
obtaining an affidavit of publication in" ttmely mannf'r, 
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Rule 36.22.601141 

COMMENT: The National Park Service and the Wilderness Society 
requested that the term "further environmental review" in this 
rule be further defined. 
RESPONSE: The board has just adopted a Programmatic 
Environmental Statement. That statement, together with the 
Montana Environmental Policy Act and the rules implementing 
that act, which the board is in the processing of adopting, 
adequately define the need for "further environmental review". 

Rule 36.22.604121 

COMMENT: Several comrnenters Ruggested the term "the notice" in 
subparagraph 121 of this rule should be changed to 
"application", as was done in other sections of the same rule. 
RESPONSE: The board agrees with this suggestion and has 
replaced the term "the notice" with the words "the application 
for permit··. 

Rule 36.22.1308 

COMMENT: One federal government comrnenter requested 
clarification of this rule as to whether or not a new owner of 
a well is required to have a bond. 
RESPONSE: The board believes that 36.22.1308 is clear, 
especially as to the responsibility of the transferee of an oil 
or gas well. 

~"- ~~.=-=c__~ 
Dee Rickman, Executive Secretary 
Board of Oil and Gas Conservation 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the amendment 
and repeal of rules pertaining 
to Mail Ballot Elections. 

TO: All Interested Persons. 

NOTICE OF AMENDMENT 
OF ARM 44.9.103, 
44.9.202, 44.9.301, 
44.9.303 through 
44.9.306, 44.9.309, 
44.9.310, 44.9.312, 
44.9.402, 44.9.403, 
44.9.405 and REPEAL 
OF 44.9.308. 

1. On December 21, 1989, the Secretary of State's Office 
published notice of proposed amendment and repeal of the above 
stated rules concerning mail ballot elections, at page 2168 of 
the 1989 Montana Administrative Register, issue number 24. 

2. The office has repealed ARM 44.9.308 as proposed. 

3. The office has amended ARM 44.9.103, 44-9.202, 
44.9.203, 44.9.301, 44.9.305, 44.9.306, 44.9.309, 44.9.310, 
44.9.312, 44.9.402, 44.9.403 and 44,9.405 as proposed. The 
office has amended ARM 44.9,303 and 44.9.304 with the following 
changes: 

44.9.303 VOTING BY NONREGISTERED ELIGIBLE ELECTORS (1) 
through 2 (a) remain the same. 

(b) completing and signing, for subsequent signature 
verification purposes, a 111ailing address aesigna£ien eard a!l 
provided in A-Rff 44,9. 394 eelew an absentee request as provided 
in Title 13. chapter 13, part ?· MCA. 

(3) through (3) (a) remain the same. 
(b) enter the elector's name in the poll book register, on 

an addendum page provided for that purpose, and include all 
names so entered in their poll eeel( rt!gister reconciliation. 
(A!ITH, Sec. 13-19-105, MCA; IMP, Sec. 13-19-304, MCA.) 

44,9.304 DESIGNATION OF MAILING ADDRESS OR ALTERNATIVE 
ADDRESS (1) remains the same. 

(2) In these cases, and after complying with the 
requirements of law, the elector may designate the address to 
which his ballot is to be mailed by completing an Address 
DesiEJF>a£ion Card, in a form preserieed by the seere£ary ef state 
Bl'ld pro'+•ided ter £hat purpese, absentee reguest as provided in 
Title 13. chapter 13, part 2. MCA, until noon the day before 
ballots are scheduled to be mailed. (AUTH, Sec. 13-19-105, MCA; 
IMf, Sec. 13-19-303 and 13-19-304, MCA.) 
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4. The office received two comments in support of the 
proposed action. Betty Lund, Ravalli County Clerk and Recorder 
indicated her support for the changes. sue Bartlett, Lewis and 
Clark County Clerk and Recorder indicated she supported the 
proposed amendments to the rules. She also recommended minor 
corrections to avoid internal inconsistencies in the rules. Her 
recommendations were adopted in the above identified changes. 
No further comments or testimony were received. 

~02 
MIKE COONEY ~ 
Secretary of State 

Dated this 29th day of January, 1990 
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VOLUME NO. 43 OPINION NO. 51 

COURTS, JUSTICE - Residency requirements for justice of 
the peace called to act pursuant to section 3-10-231(2) 
or ( 3); 
JUDGES - Residency requirements for justice of the peace 
called to act pursuant to section 3-10-231 (2) or (3); 
RESIDENCE - Residency requirements for justice of the 
peace called to act pursuant to section 3-10-231 (2) or 
( 3); 

MONTANA CODE ANNOTATED Sections 3-10-202, 3-10-204, 
3-10-231; 
MONTANA CONSTITUTION- Article VII, section 9(4); 
OPINIONS OF THE ATTORNEY GENERAL - 43 op. Att'y Gen. No. 
49 (1989), 42 Op. Att'y Gen. No. 4 (1987). 

HELD: An acting justice of the peace who is called 
to act pursuant to section 3-10-231(2) or (3), 
MCA, and who is otherwise qualified to serve 
under section 3-10-202, MCA, need not be a 
resident of the county where the court sits. 

January 23, 1990 

Robert L. Deschamps 
Missoula County Attorney 
Missoula County Courthouse 
Missoula MT 59802 

Dear Mr. Deschamps: 

You have requested my opinion on the following question: 

Does an acting justice of the peace, called to 
act pursuant to section 3-10-231 (2) or (3), 
MCA, have to be a resident of the county in 
which the court sits? 

The statute in question, S 3-10-231, MCA, addresses 
circumstances in which an acting justice may be called 
in and by whom: 

(I) Whenever a justice. of the peace is 
disqualified from act1ng 1n any action because 
of the application of the supreme court's 
rules on disqualification and substitution of 
judges, subdivision 1, 2, or 3, he shall 
either transfer the action to another 
justice's court in the same county or call a 
justice from a neighboring county to preside 
in his behalf. 
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(2) Within 30 days of taking office, a justice 
of the peace shall provide a list of persons 
who are qualified to hold court in his place 
during a temporary absence when no other 
justice or city judge is available. The 
county commissioners shall administer the oath 
of office to each person on this list within 
the ensuing 30 days or as soon thereafter as 
possible. 

(3) Whenever a justice is sick, disabled, or 
absent, the justice may call in another 
justice, if there is one readily available, or 
a city judge or a person from the list 
provided for in subsection (2) to hold court 
for the absent judge until his return. If the 
justice is unable to call in a substitute, the 
county commissioners shall call in another 
justice, a city judge, or a person from the 
list provided for in subsection (2). 

(4) During the time when a justice of the 
peace is on vacation or attending a training 
session, another justice of the peace of the 
same county shall be authorized to handle 
matters that otherwise would be handled by the 
absent justice. When there is no other 
justice of the peace in the county, the 
justice of the peace may designate another 
person in the same manner as if the justice 
were sick or absent. 

(5) A justice of the peace of any county may 
hold the court of any other justice of the 
peace at his request. 

Under this 
authorized 
periods of 
the peace: 

statute, the following people are expressly 
to substitute as acting justices during 

temporary absence of the res1dent justice of 

(1) Other justices of the peace from the same 
county; 

(2) Justices of the peace from outside the 
county; 

(3) City judges; 

(4) Qualified persons on the list compiled by 
the incumbent justice of the peace. 

See 43 Op. Att'y 
this opinion is 

3-2/8/90 

Gen. No. 
whether 

49 (1989). The subject of 
acting justices must be 

Montana Administrative Reaister 



-312-

residents of the county in which the court sits in order 
to qualify to serve in that regard. 

A general residency requirement for all judges is found 
in Article VII, section 9!4) of the Montana 
Constitution. That section requires a justice of the 
peace to reside during a term of office in the county in 
which he is elected or appointed. This requirement 
arguably does not apply to persons listed as acting 
justices since those persons are not "elected or 
appointed" and do not hold a "term of office." A 
statutory residency requirement is also found at section 
3-10-204(1), MCA, which states that every justice of the 
peace must reside in the county in which the court is 
held. This statutory resid~ncy requirement is not 
qualified by the terms "elected or appointed" or "during 
a term of office," and could therefore arguably be said 
to apply to acting justices. 

However, subsection (ll of section 3-10-204, MCA, must 
be read in conjunction with subsection (2), which 
imposes a one-year residency requirement "preceding ... 
election or appointment." I conclude that this 
provision is directed at ensuring that elected or 
appointed justices not only have been county residents 
for at least one year before assuming the bench, but 
also mdintain such residency during their terms of 
office. When so construed, section 3-10-204, MCA, has 
no application to acting justices. I reach this 
conclusion in spite of the suggestion found in 42 Op. 
Att'y Gen. No. 4 (1987) that the residency requirements 
of section 3-10-204 (2), MCA, apply to acting justices. 

Section 3-10-231(2), MCA, itself requires only that 
acting justices be "qualified to hold court" during a 
temporary absence when no other justice or city judge is 
available. Qualifications for justices of the peace are 
set forth in section 3-10-202, MCA. A residency 
requirement is not included. The legislative history 
attendant to the adoption of the 1985 amendments to 
section 3-10-231, MCA (1985 Mont. Laws, ch. 482), 
authorizing a justice to designate acting justices, 
suggests that the designating justice is to be invested 
with substantive discretion in making this selection-
discretion which would necessarily be diminished if a 
rt>sidency requirement were inferred. See Feb. 5, 1985, 
House Judiciary Committee Minutes at 2-3. In the 
absence of a constitutional or statutory requirement 
that an acting justice be a county resident, I conclude 
that no such requirement applies. 
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THEREFORE, IT IS MY OPINION: 

An acting justice of the peace who is called to act 
pursuant to section 3-10-231 (2) or (3), MCA, and 
who is otherwise qualified to serve under section 
3-10-202, MCA, need not be a resident of the county 
where the court sits. 

-;tt:~e~~~~ 
MARC RACICOT 
Attorney General 
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VOLUNE NO. 43 OPINION NO. 52 

ALCOHOLIC BEVERAGES - Application of 5 percent discount 
on retail price of liquor sold in unbroken case lots 
under section 16-2-201; 
REVENUE, DEPARTMENT OF Application of 5 percent 
discount on retail price of liquor sold in unbroken case 
lots under section 16-2-201; 
TAXATION AND REVENUE - Application of 5 percent discount 
on retail price of liquor sold in unbroken case lots 
under section 16-2-201; 
MONTANA CODE ANNOTATED 1-2-101, 16-1-106 (14), 
16-1-401, 16-1-404, 16-2-201. 

HELD: Section 16-2-201, MCA, authorizes the 
Department of Revenue to apply a 5 percent 
discount to the price of liquor sold in 
unbroken case lots; the terms of the statute 
require that the discount apply to the retail 
price, which does not include liquor excise or 
license taxes. However, taxes are, in turn, 
based on the discounted retail price of the 
liquor, which results in the same amount of 
excise and license tax revenues as if the 
discount had been applied to the retail price 
with the taxes included. 

January 24, 1990 

John W. Northey 
Office of the Legislative Auditor 
State of Montana 
State Capitol 
Helena MT 59620 

Dear Mr. Northey: 

You have requested my opinion concerning the following 
question: 

Does the 5 percent discount authorized by 
section 16-2-201, MCA, on the sale of liquor 
in unbroken case lots apply to the liquor 
license and excise taxes as well as to the 
liquor itself? 

Your query arises from the current practice of the 
Department of Revenue in applying the discount for 
liquor sold in unbroken case lots. The Department 
applies the discount to the posted price of the liquor, 
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i.e., the retail price plus applicable taxes. This 
practice seems in conflict with the language of section 
16-2-201, HCA, which provides for a " [ r) eduction of 5% 
of the retail price of liquor" sold in unbroken case 
lots, but does not mention a discount on the applicable 
taxes. 

There is no definition of "retail price" in the liquor 
statutes; however, it can be determined from certain 
other statutes that the retail price does not include 
the applicable liquor taxes. For example, the "posted 
price" of liquor is defined to include both the retail 
price of liquor and excise and license taxes. 
S 16-1-106(14), MCA. Moreover, in computing the amount 
of excise and license taxes on liquor sold and delivered 
in the state, the statutes provide for applying a 
specific percentage to the "retail selling price" of 
liquor. SS 16-1-401, 16-1-404, MCA. Thus, the retail 
price of liquor is a price to which excise and license 
taxes have not yet been added. 

With respect to the discount on unbroken case lots, the 
clear language of section 16-2-201, MCA, requires that 
it be applied to the "retail price." Based on the 
above-cited statutory provisions, I conclude that excise 
and license taxes should not be considered when 
calculating the 5 percent discount. 

However, having concluded that the 5 percent discount 
applies to the retail price rather than the posted price 
of liquor sold in unbroken case lots, it must be noted 
that the amount of excise and license tax revenue from 
the sale of such liquor would nevertheless remain the 
same as that currently collected by the Department of 
Revenue. This is so because the liquor excise and 
license taxes are applied to the discounted retail 
price, as is explained below. 

The taxing statutes provide that the rate of taxation on 
liquor should be based upon the "retail selling price" 
of liquor. SS 16-1-401, 16-1-404, MCA. The statutes do 
not define "retail selling price" and the question thus 
arises as to whether the phrase means the discounted 
retail price or the nondiscounted retail price for the 
sale of unbroken case lots. 

The legislative history of the discount statute, 
§ 16-2-201, MCA, is helpful in answering this question. 
The discount was enacted as Senate Bill 164 (chapter 
334) in 1975. The fiscal note prepared for 
consideration of the bill contains the following 
statement: 
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The 1 iquor excise tax . . . remains at 16% 
and the liquor license tax . . . remains at 5% 

These taxes are levied against the 
retail sales price of liquor so that if the 
retail price were discounted 5% on case lots 
there would be a consequent loss in tax 
revenue to state and local government units. 

The above-quoted statement indicates that the excise and 
license taxes were intended to 'be applied to the 
discounted retail price, rather than to the 
nondiscounted retail price. The 1975 fiscal note also 
included estimates for several tax years, and the 
estimates clearly reflect that the taxes were to be 
applied to the discounted retail J?rice. In addition, 
minutes from the meetings of the House and Senate 
Business and Industry Committees in 1975 reflect the 
anticipation of a loss in revenue due to the discount. 
Such a loss would not have been anticipated had it been 
intended that the taxes be applied to the nondiscounted 
retail price. See Minutes of the Senate Business and 
Industry Committee, January 29, 1975, and of the House 
Business and Industry .Committee, March 10, 1975. 

THEREFORE, IT IS MY OPINION: 

Section 16-2-201, MCA, authorizes the Department of 
Revenue to apply a 5 percent discount to the price 
of liquor sold in unbroken case lots; the terms of 
the statute require that the discount apply to the 
retail price, which does not include liquor excise 
or license taxes. However, taxes are, in turn, 
based on the discounted retail price of the liquor, 
which results in the same amount of excise and 
license tax revenues as if the discount had been 
applied to the retail price with the taxes 
included. 

Sincerely, 

~eQ~ 
MARC RACICOT 
Attorney General 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COt~MITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of nev rules or amendment or repeal of existing rules 

filed with the Secretary of Sts te. Proposals of the Department 

of Revenue are reviewed only in regard to the procedural 

requirements of the Montana Administrative Procedure Act. The 

·Committee has the authority to make recommendations to an agency 

regarding the adoption, amendment, or repeal of a rule or to 

request that the agency prepare a statement of the estimated 

economic impact of a proposal. In addition, the Committee may 

poll the members of the Legislature to determine if a proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties vith the existing or propose~ rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all 
rules of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

MAR) is a soft 
~~~~~~~~~~~~~~~~~~~~i~ce-monthly, 

containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney general (Attorney General's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

Use of the Administrative Rules of Montana (ARM): 

Kno~n 
Subject 
Matter 

Statute 
Number and 
Department 

1 • Consult ARM topical 
Update the rule 
accumulative table 
contents in the last 
Register issued. 

index. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross reference table at end of each 
title ~hich list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agenciP.s which have 
been designated by the Montana Procedure Act for inclusion in 
the ARM. The ARM is updated through September 30, 1989. This 
table includes those rules adopted during the period October 1, 
1989 through December 31, 1989 and any proposed rule action that 
is pending during the past 6 month period. (A notice of 
adoption must be published within 6 months of the published 
notice of the proposed rule.) This table does not, however, 
include the contents of this issue of the Montana Administrative 
Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through September 30, 1989, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1989 and 1990 Montana Administrative Registers. 

ADMINISTRATION, Department of. Title 2 

I-XIII and other rules - Veteran's Employment Preference -
Veteran's and Handicapped Person's Employment 
Preference, p. 1361 

2.21.8017 and other rule - Grievances, p. 1997 
(Public Employees' Retirement Board) 
2. 43.302 and other rules - Montana's Retirement systems -

State Social Security Program - Purchasing Service 
Credit - Post-retirement Benet it Adjustments - Return 
to Covered Employment After Retirement, p. 1999 

(Teachers' Retirement Board) 
I-VII and other rules crediting Military Service 

Payment of Benet its at Death - Payment of Child's 
Benefit - Bonuses as Compensation - correcting Errors 
on Wages Not Reported, p. BOO, 1276 

(Workers' Compensation Court) 
2.52.101 Transfer of organizational and Procedural Rules of 

the Workers' Compensation Court to the Department of 
Labor & Industry, p. 2177 

AGRICULTURE, Department of, Title 4 

I-V Production of Mint, p. 1374, 1839 
(Montana Agriculture Development Council) 
I-XIII and other rules - Growth Through Agriculture Program, 

p. 810, 1190, 1338 
4.5.203 Designation of Noxious Weeds, p. 628, 899 
4.12.1202 and other rules - Alfalfa Leafcutting Bees, p. 1 
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4.12.2618 Bond Schedule for Itinerant Merchants, p. 1037, 1482 
4.15.101 and other rule - Fees - Agriculture Debt Mediation 

Scheduling and Agreement Procedures, p. 807, 1278 

STATE AUDITOR. Title 6 

I-VII 

I-IX 

6.6.505 
6.6.506 

Establishment and Operations of a Prelicensing 
Education Program, p. 8 
Establishment and Operations of a Surplus Lines 
stamping Off ice - Imposition Upon Transactions of 
Surplus Lines Insurance of a Stamping Fee 
Compulsory Membership in a Surplus Lines Advisory 
organization, p. 2008, 218 
Policy Definitions and Terms, p. 1252 
and other rules Medicare Supplement Insurance 
Minimum Standards, p. 1039, 1230, 1301 

COMMERCE, D2partment of, Title 8 

(Board of 
8.8.2803 

8.8.2901 

(Board of 
8.14.814 

(Board of 
I 
8.16.101 

8.16.402 

(Board of 
8.20.401 

(Board of 
I-VI 

8.22.301 

8.22.501 

3-2/8/90 

Athletics) 
and other rules- Prohibitions- Boxing Contestants -
Physician Requirements Weights and Classes 
Scoring - Down - Equipment - Judges - Inspectors -
Appeals - Appeal of Decisions of officials, p. 630, 
967, 1483 
and other. rules - Boxing Contestants - Down - Fouls -
Appeals, p. 1254, 2046 

cosmetologists) 
and other rules - Fees, Initial, Renewal, Penalty and 
Refund- Salons- CosmetologicaljManicuring, p. 1062, 
1663 

Dentistry) 
Prior Referral for Partial Dentures, p. 1065, 222 
and other rules - Board Organization - Examinations -
Allowable Functions - Minimum Qualifying Standards -
Minimum Monitoring Standards - Facility Standards -
Reporting Adverse occurrences - Fees - Oral Interview 
- Applications - Mandatory CPR, p. 942, 2179 
and other rules - Examination - Permit Required for 
Administration or Facility, p. 1066, 2187 

Hearing Aid Dispensers) 
and other rules Traineeship Requirements and 
Standards - Fees - Notification of Address Change -
Record Retention - Code of Ethics - Disciplinary 
Actions - Fines - Hearings - Minimum Testing and 
Recording Procedures, p. 694, 1069, 1840 

Horse Racing) 
Superfecta Sweepstakes - Tri-superfecta Wagering, 
p. 1693, 2191 
and other rules - Simulcast Horse Racing - Simulcast 
Race Meets Under the Parimutuel System for Wagering, 
p. 1683, 2189 
and other rules - Definitions - Parimutuel Exercise 
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(Board of 
8.24.403 

(Board of 
8.30.406 

(Board of 
8.32.411 
(Board of 
8.35.402 

(Board of 
8.39.504 

(Board of 
8.40.415 

(Board of 
8.42.601 

8.42.702 
(Polygraph 
8.47.404 
(Board of 
8.54.204 

8.54.817 

(Board of 
8.56.409 
8.56.602 

(Board of 
8.58.411 
8.58.412 

(Board of 
8.60.408 

8.60.413 

-321-

Persons Jockeys Pony Persons Trainers 
Veterinarians - General Requirements - Medication, 
p. 635, 968 

Landscape Architects) 
and other rules - Applications - Seals - Examinations 

Reciprocity Suspensions and Revocations 
Complaint Process - Disciplinary Actions - Fines, 
p. 698, 1279 

Morticians) 
and other rules - Examinations - Fee Schedule -
Itemization, p. 1624, 2193 

Nursing) 
Renewals, p. 1627 

Occupational Therapists) 
and other rules - Definitions - Applications for 
Limited Permit Pass-Fail Criteria Fees 
Unprofessional Conduct Limited Permits 
Reciprocity, p. 819, 1191 

Outfitters) 
and other rules - Licensure -- Approved Operations 
Plan Conduct Standards of Outfitter and 
Professional Guide - Conduct -- Additional Required 
outfitter Procedures - outfitter Records, p. 4 60, 
1192 

Pharmacy) 
and other rule - Suspension or Revocation - Gross 
Immorality and Dangerous Drugs, p. 703, 1193 

Physical Therapy Examiners) 
and other rules Unprofessional Conduct 
Disciplinary Actions, p. 174, 833 
and other rules - Reported Violations, p. 463, 833 
Examiners) 
License Renewal - Date, p. 465, 972 

Public Accountants) 
and other rules - Licensing of Public Accountants, 
p. 1870 
and other rules Credit 
Reviewer Definitions 
Alternatives and Exemptions 
p. 1866 

Radiologic Technologists) 
Fees Schedule, p. 430, 753 

for Service as Report 
Filing of Reports 

Reviews and Enforcement, 

and other rules Permit Applications course 
Requirements - Permit Examinations - Temporary 
Permits - Permit Restrictions, p. 949 

Realty Regulation) 
Fee Schedule, p. 432, 754 
Inactive Licenses Reactivation of Licenses 
Continuing Education, p. 467, 1339 

Sanitarians) 
Minimum Standards for Registration Certificate, 
p. 1629' 224 
Fee Schedule, p. 2014, 225 
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(Board of Social Work Examiners and Professional counselors) 
8. 61. 1601 and other rules - Hours, Credits and Carry over - Fee 

Schedule - Ethical Standards, p. 434, 755 
(Board of Speech/Language Pathologists and Audiologists) 
8. 62.404 and other rules speech/Language Pathology and 

8.62.504 
(Board of 
I 
8.64.504 

Audiology, p. 1699, 2194 
Nonallowable Functions of Aides, p. 645, 1566 

Veterinary Medicine) 
Advisory Committee, p. 952, 1341 
and other rules - Annual Renewal of Certificate of 
Registration - continuing Education - Conduct 
- Unprofessional Conduct, p. 823, 1195 

(Building Codes Bureau) 
8.70.104 Incorporation by Reference of the Model Energy Code, 

p. 1070, 1909 
(Milk Control Bureau) 
8,79.201 Regulation of Unfair Trade Practices, p. 708, 1196 
(Financial Division) 
I Investment Securities, p. 1377, 2196 
I-III Application Procedure for Authorization to Engage In 

the Escrow Business - Change of ownership in Escrow 

8.80.102 
Businesses - Examination of Escrow Business, p. 2015 
Banks - Direct Leasing of Personal Property, p. 470, 
1280 

(Board of Milk Control) 
8.86.301 Class I Price Formula - Class I Wholesale Prices, 

8.86.301 

8.86.301 
8.86.504 
8.86.505 

8.86.506 

p. 2101 
Formula for Fixing Class I Wholesale, Retail, Jobber 
and Institutional Prices, p. 1546 
Class I Resale Pricing Formula, p. 710, 2047 
and other rule - Quota Plans, p. 501, 973 
Quota Rules for Producers Supplying Meadow Gold 
Dairies, Inc., p. 2099 
Statewide Pooling Arrangements as it Pertains to 
Producer Payments, p. 2109 

(State Banking Board) 
of I Application Procedure for a Certificate 

Authorization to Establish a New Branch, p. 1380, 
2201 

I Application Procedure for Approval to Merge 
Affiliated Banks, p. 1302, 2198 

(Local Government Assistance Division) 
I Administration of the 1989 Federal Community 

Program, p. 718, 974 
Federal Community 

Program, p. 647 
I 

Development Block Grant (CDBG) 
Administration of the 1989 
Development Block Grant (CDBG) 

(Board of Investments) 
I-IX Montana Economic Development Act - The Conservation 

I-XVII 

8.97.802 

3-2/8/90 

Enhancement Program, p. 1634, 2204 
Economic Development Bond Program - Investments By 
the Montana Board of Investments, p. 252, 659 
and other rules - Montana Capital Company Act -
Investments by the Montana Board of Investments, 
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p. 1881 
8.97.1101 and other rule- Names and Addresses of Board Members 

Conventional Loan Program Purpose and Loan 
Restrictions, p. 182 

8. 97.1101 and other rules - Organizational Rule Forward 
commitment Fees and Yield Requirements for All Loans 
- Loan Programs Assumptions, p. 1631, 2203 

8. 97.1502 Interest Rate Reduction for Loans Funded from the 
Coal Tax Trust, p. 472, 977 

(Board of Housing) 
8.111.305 Qualified Lending Institutions, p. 504, 978 
(Montana State Lottery Commission) 
8.127.101 and other rule - Organizational Rule - Retailer 

Commissions, p. 954, 1484 
8.127.203 and other rules - Definitions - Retailer Bonding -

Duties - Revocation or suspension of Licensed 
Prizes- on-line Endorsement, p. 2017, 226 

EDUCATION. Title 10 

(Superintendent of Public Instruction) 
I-IV Spending and Reserve Limits, p. 24 
I-V Guaranteed Tax Base, p. 15 
I-VII Permissive Amount, Voted Amount and School Levies, 

10.13.101 
(Board of 
10.55.804 

p. 29 
and other rules - State Equalization, p. 184 

Public Education) 
and other rules - Gifted and Talented - Experience 
Verification - Class 3 Administrative Certificate, 
p. 1072, 2050 

10.57.301 and other rules Endorsement Information 
Endorsement of computer science Teachers - Pol icy 
Governing Pupil Instruction-Related Days Approved for 
Foundation Program Calculations - Program of Approved 
Pupil Instruction-Related Days, p. 2116 

10.57.301 and other rules - Endorsement Information - Class 
2 Teaching Certification, p. 312, 662 

10.57.401 Class I Professional Teaching Certificate, p. 1640 
10.65.201 Policy statement on Kindergarten Accreditation and 

Schedule Variances, p. 311, 662 
(State Library Commission) 
I Reimbursement to Libraries for Interlibrary Loans, 

p. 956, 1844 
(Montana Arts Council) 
10.111.705 Challenge Grants for Permanent Endowment Development, 

p. 649, 979 

FAMILY SERVICES. Department of, Title 11 

11.5. 1002 and other rule - Day Care Rates Payments and Parental 
Access to Day Care Facilities, p. 1305, 1664 

11.14. 314 and other rule - Group Day Care Home Health Care 
Requirements, p. 2020 
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11. 16. 120 and other rules - Licensure of Adult Foster Care 
Homes, p. 1706, 2201 

FISH. WILDLIFE AND PARKS. Department of, Title 12 

I-VI 

I-VI 

12.6.901 

12.6.901 
12.6.903 
12.9.210 

Paddlefish Egg Donations, Marketing and Sale, 
p. 1383, 2051 
Upland Game Bird Habitat Enhancement Program, 
p. 1386, 2054 
Water Safety Regulations - Closing Certain Waters, 
p. 35 
Water Safety Regulations, p. 1257, 1910 
Helena Valley Equali~ing Regulations, p. 506, 1281 
Warm Springs Game Preserve, p. 38 

HEALTH AND ENVIRONMENTAL SCIENCES. Department of, Title 16 

I 

I 

I-III 

r-v 

I-XV 

I-XV 

I-XXIV 
I-XXXII 
I-XXXVIII 

16.8.,807 

16.8.921 

16.10.606 

16.20.901 

16.26.102 

16.45.101 

Access of Funeral Directors or Morticians to Copies 
of Death Certificates, p. 1480 
Food and Consumer Safety - Temporary Licensing of 
Tourist Homes During the Montana Centennial Cattle 
Drive, p. 720, 980 
Living Will Procedures for Emergency Medical Services 
Personnel, p. 1737, 2232 
Reports of Unprotected Exposure to Infectious 
Disease, p. 1733, 2229 
Pretreatment Standards for Discharges Into Publicly 
Operated Treatment Works, p. 1457, 2063 
Licensure Standards for Medical Assistance 
Facilities, p. 2349, 479, 663 
Petroleum Tank Release Compensation Program, p. 40 
Occupational Health -Asbestos Control, p. 1740, 2234 
and other rules - Licensing of Emergency Medical 
Services, p. 1712, 2212 
and other rule - Monitoring and Reporting of Air 
Quality Data, p. 1259, 2059 
and other rules - Air Quality Permitting of New or 
Altered Sources of Air Contamination, p. 181, 315, 
756 
Temporary Licensing of Tourist Homes During the 
Montana centennial Cattle Drive, p. 1390, 2211 
and other rules Montana Pollutant Discharge 
Elimination System, p. 1391, 2060 
and other rules Women, Infants and Children, 
p. 2022, 227 
and other rules Underground Storage Tanks 
Reimbursement for Petroleum Storage Tank Release 
Clean Ups, p. 1075, 1308, 1912 

HIGHWAYS. Department of. Title 18 

I 
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Classifying Certain Types of Actions as Categorical 
Exclusions, p. 508, 900 
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I-XX Installation of Motorist Information Signs Along 
Interstate and Primary Highways, p. 1641, 111 

18.8. 510B and other rules - convoy Moves of Oversize Vehicles -
Flag Vehicle Requirements, p. 2027 

INSTITUTIONS. Department of. Title 20 

20.3.202 

20.7.102 

and other rules - Definitions - Clients • Rights -
Outpatient Component Requirements - certif !cation 
System for Chemical Dependency Personnel - Chemical 
Dependency Education Course Requirements ACT, 
p. 2121 
Prisoner Application Procedure, General Statute 
Requirement, p. 1767 

JUSTICE. Department of. Title 23 

I-XLVII 
I-L 
8.124.101 
8.124.102 

(Board of 
23.14.401 

23.14.404 

Emergency Rules - Gambling, p. 1485 
Gambling, p. 1769 
and other rules - Gambling, p. 2127 
and other rules - Emergency Amendment and Adoption -
Video Gambling Machine Rules, p. 1504 

Crime Control) 
and other rules - Administration of Peace Officer 
Standards and Training - Minimum standards for the 
Employment of Detention Officers - Requirements for 
Detention Officer Certification - Referenced Rules to 
Apply to Full-time and Part-time Detention Officers, 
p. 1559, 2064 
and other rule General 
Certification Requirements 
Certificate, p. 1557, 2065 

Requirements 
for the 

for 
Basic 

LABOR AND INDUSTRY. pepartment of. Title 24 

(Human Rights Commission) 
24.9.212 Confidentiality - Procedure on Finding of Lack of 

Reasonable Cause - Contested Case Record - Exceptions 
to Proposed Orders, p. 2157 

24.12.201 and other rules- New Horizons Program for Displaced 
Homemakers, p. 722, 1198 

24.16.9003 Establishing the Standard Prevailing Rate of Wages, 
p. 375, 665 

24.16.9009 and other rule Prevailing Wage Enforcement 
Placing All Prevailing Wage Cases Under Wage Claim 
Proceedings, p. 1654, 2249 

(Board of Personnel Appeals) 
I-VIII Review of Wage Claims by the Board of Personnel 

Appeals, p. 1656, 2250 
(Workers' Compensation) 
24.29.101 and other rules Transfer of Part of the 

Organization and Function of the Division of Workers' 
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Compensation to the Employment Relations Division, 
p. 2151 

STATE LANDS. Department of. Title 26 

I-V 

I-XII 

26.4.724 

Department of state Lands' Responsibility to Maintain 
State Land Ownership Records, p. 2546, 667 
and other rules - Disposal of Underground coal Mine 
Waste - Individual Civil Penalties - Restrictions on 
Financial Interests of Multiple Interest Advisory 
Boards, p. 1309 
and other rules - Revegetation of Land Disturbed by 
Coal and Uranium Mining Operations, p. 1885 

LIVESTOCK, Department of, Title 32 

I 

32.2.401 

32.3.201 

Notice of Change of Agent Employment Status, p. 511, 
1845 
and other rules - Requiring a Sheep Permit before 
Removal of Sheep from County or state - Fees, p. 1894 
and other rules- Regulating Sheep, Rison and Ll~mas, 
p. 1660 

NATURAL RESOURCES AND CON~ERVATION, OepartmenJ,:_~J'~- Tit~e 36 

I-II 

I-II 

(Board of 
36.15.101 
36.16.118 

(Board of 
36.21.415 
(Board of 
I 

36.22.307 

36.22.601 

Reject Permit Applications for consumptive Uses -
Modify Permits for Nonconsumptive Uses in Rock creek 
Basin, p. 1334 
Reject Permit Applications for consumptive Uses and 
to Modify Permits for Nonconsumptive Uses in Grant 
Creek Basin, p. 959, 228 

Natural Resources and conservation) 
and other rules- Floodplain Management, p. 727, 1665 
Voluntary Transfer of A Reserved water Right, 
p. 1564' 2066 

Water Well Contractors) 
Fee Schedule, p. 1790, 119 

Oil and Gas Conservation) 
Incorporating by Reference Rules Pertaining to the 
Montana Environmental Policy Act, p. 2164 
and other rules - Issuance of Oil and Gas Drilling 
Permits - Public Notice Requirements - Change of 
Ownership Requirements - Bond Release, p. 1792 
and other rules - Emergency Amendment - Public Notice 
and Opportunity to be Heard Before Drilling Permits 
May Be Issued, p. 1512 

PUBLIC SERVICE REGULATION. Department of, Title ~Ji 

I-XXIII 

3-2/8/90 

and other rule Establishing Certain Minimum 
Standards for the Adequacy of Telecommunications 
services, p. 377, 1515 
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38.4.105 and other rules - Intrastate Rail Rate Proceedings, 
p. 1796, 2252 

38.5. 301 Filing Requirements for Municipal water and sewer 
Utilities, p. 743, 981 

38. 5. 3332 Customer Billing, p. 192 

REVENUE. Department of. Title 42 

I 
I 

I 
I 
I 
I 
I 

I-III 

I-V 

42.6.101 

42.12.205 

42.12.205 

42-15.106 
42.15.117 
42.17.105 
42.17.114 

42.18.101 

42.20.401 

42.23.117 
42-23.413 

42.27.102 
42.27.301 

Property Tax for Co-op Vehicles, p. 1805, 233 
Bad Debt Credit - special Fuel Dealers - Motor Fuels 
Tax, p. 1262, 1847 
Prepayment of Motor Fuel Taxes, p. 1264, 2068 
Allocation of Accommodation Tax, p. 1164, 1529 
Bad Debt credit - Motor Fuels Taxes, p. 831, 1282 
Keylock or Cardtrol Statements, p. 745, 1284 
and other rules - Centrally Assessed Property -
Market Value of Pollution Control Equipment, p. 316, 
760 
Property Tax - Reappraisal of Real Property Dealing 
With statistical Procedures and Results, p. 198 
Property Tax - Reappraisal of Real Property, p. 54, 
202 
and other rules Transfer of Child Support 
Collection Rules to Department of social and 
Rehabilitation Services, p. 757 
and othe·r rule - Requirements When Licensing Is 
Subject to Lien, p. 194 
and other rule - Requirements When Licensing is 
Subject to Lien, p. 828, 1163 
Personal Income Tax surcharge, p. 1801, 120 
Capital Gain Exclusion for Income Taxes, p. 1266 
Computation of Withholding Taxes, p. 1803, 121 
and other rule - W-2 Filing Dates for Withholding 
Taxes, p. 1268, 1846 
and other rules - Property Tax - Reappraisal Plan, 
p. 2031 
and other rules - Property Tax - Sales Assessment 
Ratio, p. 2039 
surtax for Corporations, p. 2044, 234 
Carryover of Net Operating Losses Corporation 
License Tax, p. 2166 
Distributors Bond for Motor Fuels, p. 1799, 122 
Gasoline Seller's License for Motor Fuels, p. 747, 
1283 

SECRETARY OF STATE. Title 44 

I 

I-III 

1.2.:217 

Interpretive Rule Regarding Facsimile Requests for 
Absentee Ballots, p. 749, 1343 
and other rules - Fee Schedules for Filing Documents 
in the Secretary of State's Office Facsimile 
Filings - Priority Fees, p. 963, 1342 
History Notes - Authority Extensions, p. 652, 901 

Montana Administrative Register 3-2/8/90 



-328-

1.2.419 Filing, Compiling, Printer Pickup and Publication for 
the Montana Administrative Register, p. 1806, 2253 

44.9.103 and other rules - Mail Ballot Elections, p. 2168 
(Commissioner of Political Practices) 
44.10.331 Limitations on Receipts From Political committees to 

Legislative candidates, p. 203 

SOCIAL AND REHABILITATION SERVICES. Department of. Title 46 

I 

I 

I 
I-II 
I-X 

I-X 
I-LXV 

46.10.304A 

46.10.407 

46.10.508 

46.12.101 

46.12.102 

46.12.204 

46.12.303 
46.12.402 

46.12.505 

46.12.505 
46.12.511 
46.12.525 

46.12.532 

46.12.545 

46.12.550 
46.12.555 
46.12.570 

46.12.570 

and other rule - Transfer of Resources for General 
Relief Eligibility Purposes, p. 1905, 127 
Bona Fide Effort to sell Non-home Real Property for 
Medicaid Eligibility Purposes, p. 561, 882 
and other rules- General Relief, p. 602, 884 
Transitional Child Care, p. 207 
and other rules Medicaid Coverage of Hospice 
Services, p. 584, 842 
AFDC Work Supplementation Program, p. 5, 669 
and other rules Child Support Enforcement 
Procedures and Administration, p. 74 
Network Pilot Program in Lewis and Clark County, 
p. 751, 1199 
Transfer of Resources Rule for the AFDC Program, 
p. 1896, 123 
and other rules - Eligibility Requirements for the 
AFDC Program, p. 1166, 1570 
and other rules - A Program for Medicaid Payment of 
Medicare Insurance Premiums, Deductibles, and 
Coinsurance, p. 569, 835 
and other rules Medicaid Provider Sanctions, 
p. 1819 
and other rules - Two Per cent (2%) Increase in 
Medicaid Fees for Provider services, p. 563, 859 
Medicaid overpayment Recovery, p. 2175 
Medicaid sanctions for Intermediate Care Facilities 
for the Mentally Retarded, p. 1808 
and other rules Reimbursement for Certified 
Registered Nurse Anesthetists' Services, p. 1171, 
1848 
Diagnosis Related Groups, (DRGs), p. 513, 864 
Swing-bed Hospitals, p. 2556, 670 
and other rules outpatient Physical Therapy 
Services, p. 597, 868 
Reimbursement for Speech Therapy services, p. 596, 
876 
and other rules - Occupational Therapy Services, 
p. 1270, 1669 
and other rules- Home Health Services, p. 654, 1285 
and other rules- Personal Care Services, p. 517, 982 
and other rules - Clinic services Provided by Public 
Health Departments, p. 1168, 1850 
and other rules Clinic Services Covered by 
Medicaid, p. 522, 877 
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46.12.571 and other rules Coverage Requirements and 
Reimbursement for Clinic Services - Psychological 
Services - Clinical Social Work Services, p. 71 

46.12.703 Reimbursement for outpatient Drugs, p. 515, 879 
46.12.1011 and other rules - Specialized Nonemergency Medical 

Transportation, p. 1811, 2254 
46.12.1201 and other rules- Reimbursement of Nursing Facilities 

for Nurse Aide Wage Increases - Oxygen Equipment -
Incorporation of the Patient Assessment Manual -
Other Matters, p. 1814, 2255 

46.12.1201 and other rules - Reimbursement for Skilled Nursing 
and Intermediate Care Services, p. 525, 983 

46.12.1823 and other rule- Hospice Services, p. 205 
46.12.2003 Reimbursement for Physician Services, p. 520, 880 
46.12.2003 Updating of Procedure Codes for Physician Services, 

p. 548, 881 
46.12.2013 Reimbursement for Certified Registered Nurse 

Anesthetists, p. 214 
46.12.3207 Ineligibility for Certain Medicaid Benefits Following 

Certain Transfers of Resources, p. 1898, 124 
46.12.3401 Transitional Medicaid Coverage, p. 210 
46.12.3401 Medicaid Coverage for Pregnant Women and Children Up 

to Age Six, p. 212 
46.12.4008 Earned Income Disregards for Institutionalized 

Individuals, p. 216 
46.12. 3401 Medicaid· coverage of Eligible Pregnant Women and 

Infants, p. 550, 883 
46.13.405 Low Income Energy Assistance Program (LIEAP), 

p. 1174' 1571 
46.25.101 and other rules -General Relief, p. 1825, 2271 
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