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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing and
where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF INVESTMENTS

NOTICE OF PROPOSED AMENDMENT
OF 8.97.1101 AND 8.97.1404

In the matter of the proposed
amendment of rules pertaining
to names and addresses of
board members of and to in-
vestments made by the Montana
board of investments

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On February 24, 1990, the Board of Investments
propoges to amend the above-stated rules.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"8.97.1101 ORGANIZATIONAL RULFE (1) will remain the
same.

(2) The board consists of nine members appointed by
the governor in the manner prescribed by 2-15-124, MCA., The
members are one member from the public employees' retirement
board provided for in 2-15-1009, MCA, one member from the
teachers' retirement board provided in 2-15-1010, MCA, and
seven members who will provide a balance of professional
expertise, public interest, and public accountability, and
who are informed and experienced in the subject of investment
and who are representative of the fimancial community,
agriculture, and labor. The names and addresses of the
members of the board are as follows:

Bave David E. Aageson, RR 74, Box 15, Gildford, Montana
59525

G. Steven Brown, 1520 Highland, Helena, Montana 59624
59601

John Conners, P.0., Box 157, Whitefish, Montana 59937

James Cowan, P.0Q. Box 369, Seeley Lake, Montana 59868

Dwight MacKay, 2811 Terrace Drive, Billings, Montana
59102

f. Lee Robinson, Box 9, Malta, Montana 59538

WiEv-Sehreiber--488-Barkiey-bane;-Whitefish;-Montana
§99337

Wilbur E. Scott, 3021 8th Avenue South, Great lalls,
Montana 59481 59405

Frederick B. Tossberg, Box 230 278 Grantsdale Road,
Hamilton, Montana 59840

Warren Vaughan, P.0, Box 1316, Billings, Montana 59103

Auth: Sec. 17-6-201, 17-6-324, MCA; IMP, Sec. 17-6-201,
17-6-324, MCA

RFASON: This proposed amendment acknowledges one board
member's resignation and subseguent replacement, and corrects
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other pertinent information about names and addresses of board
members.

8.97.1404 CONVENTIONAL LOAN PROGRAM ~ PURPOSE AND LOAN
RESTRICTIONS (1) through (4) will remain the same.

(5) A mortgage offering for refinance purposes must-be
for-the-borroweris-primary-residences--The-maximum-locan-te
vatue-ratio-for-uninsured-toans-witi-be-70-pereent-up-to-FHEME
maximum-and-then-the-graduated-seate-in-XI¥i¢id+¢at-witi-be
usedr will be considered as follows:

(5)(a) through (8) will remain the same.”

Auth: The portion of this rule implementing 17-6-201,
MCA, is advisory only but may be a correct interpretation of
this section, IMPLIED, Sec. 17-6-201, 17-6-324, MCA; IMP, Sec.
17-6-201, 17-6-211, MCA

REASON: This amendment is being proposed in response to
requests from several lenders requesting that the Board
purchase refinances of properties which are not primary
residences of borrowers. FRLMC underwriting guidelines do
permit such refinances.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to
the Board of Investments, Department of Commerce, 555 Fuller
Avenue, llelena, Montana 59620, no later than February 22,
1990,

4, If a person who is directly affected by the proposed
amendments wishes to express his data, views or arguments
orally or in writing at a public hearing, he muat make written
request for a hearing and submit this request along with any
comments he has to the Board of Investments, Department of
Commerce, 555 Fuller Avenue, Helena, Montana 59620, no later
than February 22, 1990.

5. If the Board receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever
is less, of those persons who are directly affected by the
proposed amendments, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will
be directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register.

BOARD OF INVESTMENTS
WARREN VAUGHAN, CHAIRMAN

BY: { 1~ﬂ‘§3 /2~£,__

MICHAEL I.{ LETSON, DIRECTOR
r
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, January 15, 1990.
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the
proposed adoption, amendment
repeal and transfer of rules
relating to state
equalization

NOTICE OF PUBLIC HEARING

ON THE PROCPOSED ADOPTION,
AMENDMENT, REPEAL AND
TRANSFER OF RULES RELATING
TO STATE EQUALIZATION, TITLE
10, CHAPTER 13, AND RULES 1
THROUGH IV

To: All Interested Parties.

1. On February 15, 1990, at 9:00 a.m., at Room 108,
State Capitol, Helena, Montana, a public hearing will be
held to consider the adoption of rules which relate to
state equalization aid.

2. The proposed rules and the existing rules as modified
will be transferred to another chapter to create continuity.
"XX" is used in the proposed rules because a chapter has not
vyet been assigned.

3. The amended rules provide as follows:

hll--ia!orneeien
euthned in-Fopie -3 -pages -4, -5 -and -6 -0F -the—
-] -musb4nr1nxnnukx}with-an-appkzea!ien
for-iselated-classificationr (1)

MMMMQHQMM
(Auth Sec. 20-3-106 (18) MCA; IMP. Sec. 20-9-302 MCA)

An -app kieant -schoolk cannot- be
appreved--ag -iselated--1f

11) __In considering a reguest for
approval of an applicaticn to have a school classified as an
isolated school, the superintendent of publjc instruction shall
utilize the following criteria:

EL_JLMMLMLMMMMM

m_wmmmﬂmmmwnm.M&m
MML&ILMMLLMMM% on

or hefore June 1;

j¢ c
i i ¢} _of less than 25
DNB for the secopd congecutive vear;
{2} another operating school(s) with room to accommodate
applicant's students jis further than a distance ¢f 20 passable
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road miles from applicant school; and

{d) 1less than fifty percent or more of the students from
the applicant school can, under average normal conditions, be
transported to the closest operating school(s) in a perlod of
one hour or less,

1i1) 1in determining the transportation time regquirved--ts
transperet-ehilidren to the closest operating school with room to
accommodate students, existing avajlable bus transportation,
either elementary or high school, muse-be-consideped will be

(ii) ¢n-aii-cases-where--an-oclder brother-er-sister If a
rides a bus to another school, that bus will be
considered as available transportation for an elementary child
in the same family
v 1
i3l___ﬂK&EnH31inQHQ1IQMmi&ﬂnQii_Ehi&h_ﬁﬂﬂﬂgliL.i_iﬂliﬂnﬂﬂ
from the requirements of (1) through (4). must be documented for
i tendent of public instruction.
(AUTH: Sec. 20-3-106, MCA; IMP, 20-9-302 MCA)

== ~-=-A-varianee- from criterion- conteined
&R -ARM - 1-9 }3 132 ~-may -be -granted -tf -knformation o suppiied wi-th
the-appiication-whiechs~4in-the-opinionof- tie superintendent- of
pubiie -~ ~Hyetruction - - Supports- - the - veed - for- - grant ing--suck -4
variapee--~titatopryr-Goc - 2O0-3—106-4{18)-MEA+=-IMP; -2O 9 =302 MCA
EEEr-Bf‘S;‘?A7-ARH-Puh.—7ii;‘26r‘?2~)r

10.13,201 APPROVAL CRITERIA~-MIDDLE SCHQOL t1}-Under
stake-daw,-the -tpustees - of-an -elementarp -scheoi- district- may
open~-or--esteblich-~-a--middle --schook--tf--appreved-~by---the
superintendent--of -public-instruction- 1) In considering a
request for approval to open a middle school, the superintendent
of public instruction shall utjlize the criteria set forth
below:

ta}~-gprade ~-gseven -and -yprade eight -of -the- widdle vchood-each
must-have-an-enroiimene-~of-90-~students-or-mores

{a) the proqram must comprise the work of grades 4 throuah
8 or anv combination thereof as defined in Section 20-6-501 (1)
MCA;

{b) the middle school must be organized and administered
to provide a cohesive unit within the educational system of the
school district. A cohesive unit shall be interpreted as a
portion of a school system which is located in one area of the
school facilities, is under the overall direction of a single
administrative leadership, and is easily identifiable as a
unique school unit;

{¢) sufficient evidence must be provided that, if
established, the middle school c¢an meet state accreditation
standards in--confermence --witlr--the-- polioy - geakement--on
aeereditation-of for middle schools adopted ag set forth in
Title 10 Chapter 55 by the board of public education;

(d) Birserecienary-astheority--shall -pe-exercised--the
superintendent- sf—publie-instruebxen n —coneidering o™ appHprirg
Other factors may be__taken into accouny which are deemed
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reasonable and appropriate to consider in establishment of a
middle school,

{AUTH: Sec. 20-3-106, MCA; IMP, 20-6-507, MCA)
4. The proposed rules are as follows:

; = (1) In
considering a request for approval to open a junior high school,
the superintendent of public instruetion will utilize the
criteria set forth below:

(a) the program will comprise the work of grades 7 through
9 or their equivalents as defined in Section 20-6-501 (2)(a},
MCA;

~{b) the Jjunier high school must be organized and
administered to provide a cohesive unit within the educational
system of the school district. A cohesive unit shall be

interpreted as a portion of a school system which is located in
one area of the school facilities, which is under the overall
direction of a single administrative leadership and which is
easily identifiable as a unigue school unit;

{c) sufficient evidence is provided that, if established,
the junior high school can meet state accreditation standards
for junior high schools as set forth in Title 10 Chapter 55 by
the board of public education;

(d) other factors may be taken into account whic¢h are
deemed reasonable and appropriate to consider in establishment
of a junior high school.

(AUTH: Sec., 20-3-106, MCA; IMP, 20-6-504, 20-6-505, MCA)

RULE ITI DEFINITIONS For purposes of calculating ANB, the
following definitions shall apply:

(1) "attendance"” means a student must have been present
for at least a minimum amount of pupil-instruction {(PI) time
before the student may be counted for ANB purposes,

(2) "absent" means those days the student is not present
on pupil-instruction days. A student must first meet the
c¢riteria for attendance before the student can be considered as
absent,

{(3) "budget unit” means the unit for which the ANB of a
district is aggregated for all regularly enrolled, full-time
students and includes the following funding groups:

(a) all the schools of one district which are inside the
incorporated city limits will form a single budget unit,

(b) any school more than 3 miles on the shortest passable
road beyond the incorporated limits of a city or town cor from
another school of the district will calculate ANB as a budget
unit separate from the other schools of the district,

(¢) thnse students in the 7th and 8th grade who are
enrolled in programs which were approved and accredited by the
board of public education will be considered high school pupils
for ANB purposes.

(4) "enrolled student" means a student who has been in
attendance.

{(5) "first semester for ANB purposes" means the first
ninety (99) pupil-instruction days of the school vear.

(6) "homebound instruction" means instruction services for
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those students who were in the education program and due to
medical reasons, certified by a medical doctor, are unable to be
present for pupil-instruction;

(7) "minimum amount of pupil-instruction (PI) time for an
elementary student" means the student must be present for the
lesser of:

(a} 2 hours of either a morning or afternoon session in
order to be counted as being in attendance for one-half day, or

{b) the entire morning or afterncon session in order to be
counted as being in attendance for one-half day.

(8) "minimum amount of pupil instruction (PI) time for a
high school student" means the student must be present for the
lesser of:

(a) 2 periods of either a morning or afternoon session in
order to be counted as being in attendance for one-half day, or

(b) the entire morning or afternoon session in order to be
counted as being in attendance for one-half day.

{9) "present” means those days the sgtudent is in
attendance, as defined in (1), for pupil-instruction days.

(10) "pupil-instruction (PI) days" are those days when
school districts provide organized instruction for pupils
enrclled in public schools while under the supervision of a
teacher. The PI days for ANB calculations may hot exceed a
total of 180 in the first and second semesters as used for ANB
purposes,

(11) "pupil~instruction~related (PIR) days" are those days
of teacher activities, approved by the office of public
instruction for the school year preceding the year to be funded,
which are devoted to improving the quality of instruction. For
calculation of ANB the PIR days may not exceed 7.

(12) "regularly enrolled full-time pupil"” means a student
who meets the definition of "enrolled student”, is on a full-
time basis, and is not a special student.

({13) "second semester for ANB purposes" means the last
ninety (90) pupil-instruction days of the school year.

(AUTH: Sec, 20-9-102, MCA; IMP Sec. 20-9-313, 314 MCA)

RULE_III CALCULATION OF AVERAGE NUMBER BELONGING {ANB)

(1) A school must receive accreditation from the board of
public education before the regularly enrolled, full-time pupils
attending the school are eligible for ANB calculation purposes
and for determining the foundation program for the district
(Section 20~9=311, MCA).

(2) The superintendent of public instruction shall
determine the appropriate budget unit for the ANB calculation
and the foundation program for the district.

(3) If the school district budget report indicates
calculation of foundation program for a separate budget unit
hecaucse of location more than 3 miles on the shortest passable
road beyond the incorporated limits of a city, town, or another
school of the district, hut the school does not meet the
criteria for a separate budget unit, the superintendent of
public instruction shall aggregate the regularly enrolled, full-
time pupils with the appropriate budget unit;

{4) If tha school district budget report indicates
calculation of foundation program for students in grades 7 and
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8 funded at the high school rate (Sections 20-9-312 or 20-9-320,
MCA) but the school has not received accreditation by the board
of public education, the office of public instruction shall
consider the regularly enrolled 7th and 8th grade students as
elementary pupils for ANB purposes.

(5) As indicated in Section 20-9-311, MCA, a student will
be dropped from the rolls for ANB calculation purposes following
the 10th consecutive school day of ahsence, with or without
excuse.

(6) A student will be dropped from the rolls prior to the
10th consecutive ahsence and will cease to be counted for ANB
purposes when the student is enrolled in another school, the
student's records are transferred to another school, or the
studant is unable to continue in attendance {i.e., death).

(7) After a student is dropped from the rolls as in (5) or
(6), student absences will not be included for ANB calculations,
and student enrollment may not be considered in ANB calculations
until attendance is resumed at school;

(8) A maximum of one-half ANB for pupil-instruction days
will be allowed for each kindergarten pupil in an approved five-
year-old schooling program. The ANB will be computed in
accordance with any variance which was granted as provided in
section 20-3-302, MCA.

{(9)" An equivalent ANB for 11th or 12th grade high school
students enrolled on a part-time basis may be calculated by
counting the student's presence or absence for each enrclled
class period as a fraction of the total number of instructional
periods in cne day (a student enrolled for one period of a seven
c¢class period day would be considered as present or absent for
1/7 ¢f a pupil-instruction day}.

(10} Homebound studentg, as defined in RULE II (6), and
students who are confined to a treatment, medical, or custodial
facility must not be counted for ANB purposes after the 10th
consecutive day of absence unless the student:

(a) 1s an enrolled student RULE II (4) in the regqular
education program, and is currently receiving organized pupil
instruction as defined in Section 20-1-101 (11), MCA.

(b) is in a home or facility which does not offer a
regular educational program, and

(c) has instructional costs during the absences which are
financed by the school district general fund,

{11} Extenuating circumstance for homebound students who do
not meet the criteria in (10)(a) through (c) but which would
support a variance should be submitted to the superintendent of
public instruction by a responsible school official prior to the
10th day of absence for consideration of inclusion of the
student count for ANB purposes beyond the 10th day of absence.

(12) when high school districts provide early graduation
after 175 pupil-instruction days in the 12th grade for a class
of students who have completed the requirements for graduation
(section 20-9-313(7), MCA), the district trustees shall:

(a) report the days between graduation and the last pupil-
instruction day of ‘the school fiscal year as days of absence for
those students who completed the requirements for graduation and
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who graduated after 175 pupil-instruction days, and

(b) include the days of absence in (12)(a) with the
aggregate district attendance data which 1is provided to the
office of public¢ instruction.

(13) For ANP calculations the days of attendance for a
regularly enrolled pupil may not exceed 180 pupil-instruction
days and 7 pupil-instruction-related (PIR) days (Section 20-9-
313(1), MCA) approved by the office of public instruction and
conducted by the school district.

(14) The 180 pupil-instruction days for ANB calculations
will include 90 days from the first semester, as defined for ANB
purposes in RULE II (9), of the school year immediately
preceding the year for which the foundation payments will be
received, and 90 days from the second semester, as defined for
ANB purposes in 10.XX.301(5), of the school year prior to the
precading scheool year.

{15) The PIR days used for calculating ANE will he the
number of PIR days, not to exceed 7, which were approved by the
office of public instructien and conducted by the school
district in the scheool fiscal year immediately preceding the
school yvear for which the foundation program payment will be
received.

(16) The time designated as PIR days must not overlap with
the tim2 designated as PI days.

{17) Effective July 1, 1990 (Section 20-1-304), a minimum
of 3 of the PIR days must be planned for the entire staff for
instructicnal and professicnal development meatings or
appropriate inservice training.

{(13) If the school district fails to conduct the 3 PIR days
fcr professisnal development or does not conduct the approved
PIR days for the purposes set out in ARM 10.65.101, the
superintendent of public instruction shall reduce the state and
county equalization payments to reflect the actual number of PIR
days which may be counted for ANB calculations.

(19) 1f the school district fails to conduct 180 days of
pupil instruction, the superintendent of public instruction will
reduce the state and county equalization payments by 1/90th for
each school day less than 180 school days (Section 20-1-301,
MCA) .

{20) For purposes of determining the foundation program of
a district, ANB will be calculated using the following method:

{(a) the total aggregate days present and absent for the
second and the first semesters reported by the school district
to the office of public instruction, pursuant to Section 20-9-
311, MCA, will be added together and then divided by 180 to
determine an attendance ANB;

{aggregate days present for 2 semesters for PI days)
2

+ (agqreqate daves absent) for semesters for PI davs)

(total aggregate days present and absent for PI
daye)
divided by 180 = (attendance ANB)
(b) additional approved ANB, as determined in 10.XX.303,
will be adcded to calculate the average ANB for PI days;

2-1/25/90 MAR Notice No. 10-2-65



-190-

(attendance ANB)
+
(average ANB for PI days)

) (c) the‘averaqe ANB for PI days, calculated in (20)(b),
will pe multiplied by the approved number of PIR days to
determine the calculated aggregate PIR days;

(average ANB for PI days) X (number of PIR days) =
(calculated aggra2gate PIR days)

(d) the calculated aggregate PIR days from (20)(c) will
be added to the total aggregate days present and absent for PI
days (4)(a) and divided by 180 to determine the PIR-PI days ANB;

(calculated aggregate PIR days)

+ lrotal agaregate davs present apd absept for PI

(aggregate PIR and PI days) divided by 130 =
(PIR-PI days ANE)

(e) additional approved ANB (20)(b) will be added to the
PIR-PI days AMB to obtain the ANB calculation for foundation
program payments.

(PIR and PI days ANB)
+ ov
(ANE calculaticn for foundation program payments)
(AUTH: Sec, 20-9-102, MCA; IMP Sec. 20=-9-313, 314, MCA)

dave)

W iy S 1 WHICH E_REG AVERAG
UMBER R Cc
(1) The average number bhelonging (ANB) of a school,

calculated in accordance with RULE II, RULE III, and Section 20-
9-211, MCA, may be increased upon approval of the superintendent
of public instruction. The ANB of a schcol for a given school
year will be determined from data obtained in two different
school years; therefore an ANB increase may be requested for
both semesters, or may be requested for only one semester,
depending on the circumstances of the requested increase.

(2) The board of trustees or the county superintendent
will provide information requested by the superintendent of
public instruction to establish the basis for an increase in ANB
and the estimates or data required to determine the number of
additional ANB to be approved for the following situations
(section 20~9-313, MCA):

{a) the opening or reopening of an elementary schecol in
accordance with Section 20-6-502, MCA,

{b) the opening or reopening of a high school or branch of
the caunty high school in accordance with Section 20-6-503, 20-
6-524, or 20-6-505, MCA,

(¢c) an anticipated inc¢rease in the ANB due to the closing
of any private or public school in the district or a neighboring
district,

(d) an anticipated unusual enrcllment increase in the
ensuing school fiscal year (Section 20-9-314, MCA),
(e) the initial vyear of operation of a five-year-old

schocling program, established under Sectioen 20-7-117(1), MCA,
{f} a special full-time pupil, as defined in Section 20-
9-311(2), MCA, who will nc lenger be considered as a special

MAR Notice No. 10-2-65 2-1/25/90



-191-

full-time pupil, and will be considered as a regular student for
ANB calculations,

(g) early graduaticn for any student who completes
graduation requirements in less than eight semesters or the
equivalent amount ¢f secondary school enrollment.

{h) srecial unanticipated circumstances resulting from the
application of Section 20-9-318, MCA.

{(3) application for increased ANB will be made to the
superintendent of public instruction by:
(a) June 1 for situations (2)(a), (b), and (ec). The

superintendent will approve, disapprove, or adjust the
application by the fourth Monday in June;, or

{b) May 10 for situations (2)(d), (e), (£}, { g) and (h).
The superintendent will approve, disapprove, or adjust the
application by the first Monday in June.

(AUTH: Sec. 20-3-1056 (13) MCA; IMP Sec. 20-9-313 MCA, Sec.
20+9-314)

5. The Office2 of Public Instruction proposes these rule
amendments and adopticons in order to implement cChapter 11,
special Legislative Session, June 1989.

6. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
testimony may ba submitted to the Office of Public Instruction,
Room 106, 3tate Capitol, Helana, Mt. 59620, until 5:00 p.m. on
February 23, 1990,

7. An official of the Legal Services Division, Office of
Public Instruction, has been designated to preside over and
conduct the hearing.

, Superintendent of
‘uction

Nancy Keen
Public I

certified to the Secretary of State on January 15, 1990,
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BEFORE THE DEPARTMENT
OF PUBLJC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of Proposed NOTICE OF PROPOSED AMENDMENT

)
Amendment of Rule 38.5.3332 ) REGARDING CUSTOMER BILLING
(5) (a) , Regarding Customer )
Billing ) NO PUBLIC HEARING

) CONTEMPLATED

TO: All Interested Persons

1. On February 26, 1990 the Department of Public Ser-
vice Regulation proposes to adopt amendments to rule
38.5.3332(5) (a) regarding customer billing.

2, The rule proposed to be amended provides as follows.

38.5.3332 CUSTOMER BILLING (1) through (4) No chang-

es.

(5) Billing. Telecommunications service regulated by
the Montana public service commission cannot be denied or ter-
minated because of nonpayment of services deregulated by the
Montana Telecommunications Act. A telecommunications provid-
er's bill to its customer shall clearly indicate regulated ser-
vice and distinguish between tariffed and detariffed service.
Regulated and not regulated service may appear on the same
bill but must be presented as separate line items.

(a} Undesignated partial payments of a bill shall be ap-
plied first to regulated local exchange service and then to
service other than regqulated local exchange service in_ such
percentage as each service provider's charges represent of the
total charges to the customer for services other than requlat-
ed local exchange service. Regulated sexrvice may not be af-
fected by billing disputes over not regulated service.

AUTH: Sec. 69-3-103, MCA; IMP, Secs. 69-3-102, 69-3-201 and
69-3-221

3. Rationale: The rule presently requires partial pay-
ments be applied first to "regulated service,” which could be
construed to include regulated local exchange carrier services
and AT&T services. 1Its application with respect to other car-
riers' services is unclear, The proposed amendment would clar-
ify the rule to express an unambiguous priority for payment of
requlated local exchange service. Any excess would then be ap-
portioned on a pro-rata basis.

4, Interested parties may submit their data, views or
arguments concerhing the proposed amendments in writing to
Charles Evilsizer, Public Service Commission, 2701 Prospect Av-
enue, Helena, Montana 59620-2601 no later than February 26,
1990,

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments oral-
ly or in writing at a public hearing, he must make written re-
quest for a public hearing and submit this request along with
any written comments he has to Charles Evilsizer, Public Ser-
vice Commission, 2701 Prospect Avenue, Helena, Montana 59620-
2601, no later than February 26, 1990,
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6. If the agency receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
amendment; from the Administrative Code Committee of the legis-
lature; from a governmental subdivision or agency; or from an
association having not less than 25 members who will be direct-
ly affected, a hearing will be held at a later date. Notice
of the hearing will be published in the Montana Administrative
Register. Ten percent of those persons directly affected has
been determined to be more than 25 persons, based on the num-
ber of telephone subscribers in Montana.

7. The Montana Consumer Counsel, 34 West Sixth Avenue,
Helena, Montana, (406) 444-2771, is available and may be con-
tacted to represent consumer interests in this matter,

CL J, I airman

CERTIFIED TO THE SECRETARY OF STATE JANUARY 10, 1990.

. &
Reviewed By
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF PUBLIC HEARING on
of ARM 42.12.205 and 42.12.208) the PROPOSED AMENDMENT of

relating to Requirements ) ARM 42,12.205 and 42.12.208
When Licensing Is Subject to ) relating to Requirements When
Lien. ) Licensing Is Subject to Lien.

TO: All Interested Persons:

1, On February 21, 1990, at 10:00 a.m., a public hearing
will be held in the Third Floor Conference Room, Mitchell
Building, Helena, Montana, to consider the amendment of ARM
42.12.205, relating to Requirements When License is Subject to
Lien.

2. On July 19, 1989, the Department held a public hearing
proposing to amend the rules shown in this notice. The notice
of that hearing was published on page 828 of the 1989 Montana
Administrative Register, issue no. 12. At that hearing oral and
written comments were received. The Revenue Oversight Committee
reviewed the proposed amendments and made suggestions to the
Department. After review of the testimony at the hearing, the
written comments and the suggestions from the Revenue Oversight
Committee, the Department proposes a substantial revision to the
rules as they were proposed at the hearing of July 19, 1989,

3. Those amendments provide as follows:

42.12.205 REQUIREMENTS WHEN LICENSE SUBJECT TO LIEN t13
Ati-beverage-and -beer-Jicenses -may-be-subjectk-to--a-mertgages
security—-interests-and-other-vatid-diens——Uponr-written-request
to- the-depariment; - acconpanmied by e -finencing -statrement-or-by-a
copy-of-the- note ot -mortgage,~-security -agreement - or-other-tien
tin-which--the--Fcense-or-licenses-te- be-ahfocted -are-described
with--common--certainty—-such-as--inctusion—of -iicense--numbery
together-with-a-feeof -5107-4he- name--of-thre mortgageer~secured
partys-or—other-Fren—-holder-must-be--endorsed--uponr-the-iicenses
Ati--such--reguests -sheli-—-pe-uponr -forms--preseribed--by--the
department--and - signed--in--each--ease--by - the-ricensee—-and--the
mortgageey-seeured-partyy-or-other-tien-holders

t23--Ne--transfer--of--any--ticense—-aubject--to--any--mortgage
security-dnterest;~-or-other-dden —shalk-be-approved--unless-the
mertgageey—-secured--party;--otr-—-1ten-rotder--shaii--subscribe-and
acknowiedge-the-inacrument-of-assignmenes

t33--At-such--time -as-any--mortgage r - security--itnterest —or
Yien-affecting-any-ticense-has-been-satisfied-and-£fuifitied;-the
name—of~-the -mortgageer-secured-party,--or-iien-holder--sivalkl-be
removed-upon-written-request-of-ali-parties-in-interest-and-upen
the-payment-cf-a-fee-of-$i67-providedy-hoewever;-that-in-the-case
of-forectosure-and-the--transfer-of--Hecense -to—-the--mortgagee;
secnred-partyr-er-iien-hotder;-ne-such-fee-ts-required---
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(1} Alcoholic beverage licenses may be subject to security
interests as defined in 30-9-102(2), MCA, and other valid liens.
The perfection of a security linterest or other Iien in an
alcoholic beverage license does not depend upon filing with the
department but rather by the statutory requirements which apply
to the partlicular securlty interest or lien. If a secured party
or a lien creditor, as defined in 30-9-301({3}, MCA, desires to
gilve additional public notice he may do so by tiling a claim of
security interest or other lien with the department. The
department acts only as_an additional source of public notice
for voluntarily filed claims of security interest and other
liens.

{(2) The consent of a secured party or a lien creditor is
not required by the department to transfer a license. Persons
who have filed a clailm of a security interest or lien will be
gliven notlce by the department of any application for transfer
of the Ticense.

(3} An alcoholic beverage license which ig subject to a
current claim of security interest or Iien, a request for which
was submitted to the department prior to the effective date of
this rule on a form grescribed bg the department, and signed b¥
both the licensee and the secured party or lien creditor, sha
not be transferred unless consented to in writing by the secured
party or lien creditor. If the secured party or lien creditor
1s deceased, or_otherwise unavailable, the transfer may be
consented to by the personal representative, heir, devisee, or
other person upon providing sufficlent proof that the person has
authority to act on behalf of the estate or has otherwise
received the right to the security interest or lien,

14} Upon written request to the degattment, together with
a fee of $20, the name of a person claiming a security interest
shall be endorsed upon the license and shall be kept on flie
with "the department, All such requests shall be upon forms
prescribed by department and signed in each case by the licensee

and the person claiming the security interest,

(5] The name of a lien creditor shall not be endorsed upon
the license. However, upon written re?uest to the department,
the department sha eep the name of the llen creditor on file.
The request must be accompanied by sufficient proof of
perfection of the llen claimed. No fee Is required.

) Any notice of security interest or other lien may be
deleted from the dspartment's file upon written request of the
secured party or lien creditor. If the secured party or lien
creditor 1s deceased, or otherwise unavailable, the written
request for deletion may be made by a personal representative,
heir, devisee, or other person upon providing suf£4c1entgpgoof
that the person has authority to act on behalf of the estate or
has otherwise received the right to the security interest or
lien, Any notice of security interest or other lien may also be
deleted from the department’s file upon the written request of
the licensee or applicant for the license if accompanied by a
court order releasing the security interest or lien, or other
sufficient proof showing that the security interest or lien has
expired, been discharged, or otherwlse extinguished.
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{7) A security interest or other lien may be foreclosed
upon in _any manner provided by law, For the transfer of a
license pursuant to a foreclosure, the department shall accept a
foreclosure bill of sale, which specifically refers to the
license by number, in lieu of the voluntary assignment of the
license by the licensee. In non-judicial foreclosures, the
department may require sufficient documentation that the proper
foreclosure proceedings were followed. Purchasers of a license
at a foreclosure sale must apply to the department for transfer
of "the license and are subject to all statutes and rules
required of any other applicant.

AUTH: Sec. 16~1-303, MCA; IMP: Secs. 16-1-303 & 16-4-404, MCA

42,12.208 TEMPORARY AUTHORITY (1) through (3) remain the
same. :

(4) EIn--the-event--liens,-sattachments;--or-—judgments--have
ateached--to-—the --Ficenser--the - deparement--witi--not - gramnt--an
extension-beyond-the-initiat-45-dayss The recorded owner of the
license must resume operation of the business conducted under
the license in cases where the temporary authority has expired
and cannot be extended.

(5) and (6) remain the same.

AUTH:; Sec. 16-1-303, MCA; IMP: Secs. 16-1-303 & 16-4-404, MCA

4. The authority to amend these rules is found in 16-1-
303, MCA. The amendments to ARM 42.12.205 are proposed for the
following reasons:

Subsection (1) clarifies the department's role and
responsibility in the perfection of security interests and liens
involving alcoholic beverage licenses. There are no statutory
requirements that security interests and liens affecting
alcoholic beverage licenses be recorded with the department in
order to perfect.

Subsection (2) specifically deletes the current provision
that secured parties and lien creditors must give their consent

in order for the license to be transferred. There is no
statutory basis or administrative reason to require such
consent, Instead all persons claiming a security interest or

lien will be given notice of any applications for transfer.

Subsection (3) provides for a transition from the current
provision requiring consent of secured parties and lien holders
to any transfer. All current secured parties and 1lien
creditors whose security interest or lien was wvoluntarily
consented to by the licensee will maintain their right to
consent prior to transfer.

Subsection (4) clarifies the process for filing a claim of
security interest and placing the secured party's name on the
license. The $20 fee does not represent a $10 increase in the
fee because the current $10 fee required to remove the secured
party's name from the license is deleted.

Subsection (5) clarifies the process for filing a claim of
lien. The names of lien creditors are not reguired by statute
to be placed on the license. Since the primary administrative
cost is associated with physically placing a name on the
license, no fee is required for claims of lien.

Subsection (6) clarifies the process for removing claims of
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security interest or lien from the license and from the
department files.

Subsection (7) clarifies the process for the transfer of a
license pursuant to a security interest or lien foreclosure.

The amendment to ARM 42.12.208 deletes that portion of
subsection (4) which provides liens, attachments or judgments
with ability to prevent temporary operating authority. There
are no statutory authority or administrative reason to support
such provision.

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than February 26, 1990.

6. Eric Fehlig, Tax Counsel, Department of Revenue,
Office of Legal Affairs, has been designated to preside over and
conduct the heatring.

L
AN T AT A
DENIS ADAMS, Director
Department of Revenue

Certified to Secretary of State January 15, 1990,
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF PUBLIC HEARING ON

of RULE I through III for ) THE PROPOSED ADOPTION of

Property Tax - Reappraisal ) Rules I through III for

of Real Property Dealing with ) Property Tax - Reappraisal

Statistical Procedures and ) of Real Property Dealing

Results. ) with Statistical Procedures
) and Results.

TO: All Interested Persons:

1. On February 21, 1990, at 1:30 p.m., a public hearing
will be held in the SRS Auditorium, 111 Sanders, Helena,
Montana, to consider the adoption of rules I through III dealing
with statistical procedures and results on real property.

2. The proposed new rules are as follows:

RULE I DATA USED TO ESTIMATE SALES ASSESSMENT RATIOS

(1) For purposes of conducting the sales assessment ratio
studies required under 15-7-111 MCA, the department will use all
valid, arm's length. sales recorded during the three years
preceding the tax year for which the results are to apply.
Sales of properties with sales assessment ratios of less than
508 or greater than 200%; or which have undergone
reconstruction, have been remodeled or are newly constructed
during the period between the appraisal and sales dates are not
considered to be. valid sales for purposes of estimating the
sales assessment ratios.

AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-7-111, MCA

RULE II ADJUSTMENT FOR DATE OF SALE AND SALES ASSESSMENT
RATIO ESTIMATE (1) In thoSe areas where a statistically
significant time trend in sales prices is estimated, all sales
prices will be adjusted to a common date of November of the

latest year., (e.g. the tax year 1990 sales assessment ratios
will be based on sales prices adjusted to a common date of
November, 1989). If the estimated time trend is not

statistically different from zero at the 95 percent confidence
level, then the time trend will be considered statistically
insignificant.

(2) Two steps will be used to make these adjustments:

(a) the influence of the date of sale on sales prices will
be statistically estimated using regression techniques. These
regression equaticons will be of the following form:

1n RATIO; = a + Bty + e
where: tij = number of months between sale date and
November of the latest year for the ith property,

The variable is assigned a value of 0 1f the sale
was completed in November of the latest year and
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progresses backward so that the oldest potential
sale (January 1987) receives a value of -34.

RATIO; = the sales assessment ratio
(appraisal/sales price) for the ith property at
the time of sale.

(b) the estimated time trend (B8) will be used to adjust
sales prices and estimate the sales assessment ratio using the
following formulas:

Average Monthly Rate of Change in Sales Prices (G) = el-B)_1
Adjusted Sales Price (adj §) = Sales Price * (1+G)~ ¢

[a)
Sales Assessment Ratio (R) = 3 _ appraised / ft adj s

=1 -1

where n = the number of valid sales for the area.

{3) For those areas where "an insignificant time trend is

estimated, B equal to zero will be used in the steps in (b).
AUTH: Sec. 15-~1-201, MCA; IMP, Sec. 15-7-111, MCA

RULE III PERCENTAGE ADJUéTMENTS FOR THE 1990 TAX YEAR

(1) The following table reflects the sales assessment
ratios and the adjustment multipliers (percentage adjustments
converted to decimal form) as calc¢ulated in conformance with the
provisions of 15-7-111 MCA, and Rule I, for each of the areas
specified in ARM Designated Areas - Residential.

{a) Residentlal area results for tax year 1990:

Sales
Assessment Adjustment
Ratio Multipliers
Area No. 1 Carbon County .9789 . 1.00
Area No. 2 Rural Cascade County .9030 1.11
Area No. 2.1 Great Falls Outlying Urban .8244 1.21
Area No. 2.2 Great Falls East .6922 1.44
Area No. 2,3 Great Falls West .8320 ‘ 1.20
Area No. 3 Rural Gallatin County .8446 1.18
Area No. 3.1 Bozeman .8375 1.19
Area No. 4 Jefferson County .7947 1.26
Area No. 5 Rural Lewis and Clark 1.0180 1.00
Area No. 5.1 Urban Helena .9637 1.00
Area No. 6 Lincoln County .9994 1.00
Area No. 7 Madison County .8708 1.15
Area No. 8 Rural Missoula County .9068 1.10
Area No. 8.1 Eastern Urban Missoula .9511 1,00
Area No. 8.2 Central Urban Missoula .9602 1.00
Area No, 8.3 Western Urban Missoula .9651 1.00
Area No. 9 Silver Bow County . 8444 1.18
Area No. 10 Stillwater County .9493 1.00
Area No. 11 Rural Yellowstone County 1.0482 1.00
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Area No. 11.1 Billings Lockwood 1.1822 .85
Area No. 11.2 Billings South Side 1.3215 .76
Area No. 11.3 Billings South West Side 1.1348 .88
BArea No. 11.4 Billings West Side 1.0973 .91
Area No. 11.5 Billings Heights 1.1167 .90
Area No. 11.6 Laurel 1.0776 .93
Area No., 12 Mineral and Sanders L9817 1.00
Area No. 13 Flathead, Lake and Ravalli .9361 1.07
Area No. 13.1 Greater Kalispell L9177 1.09
Area No. 14 Fergus, Golden Valley, .9920 1.00

Judith Basin, Musselshell,
Petroleum, Sweet Grass,
Treasure and Wheatland
Area No. 15 Beaverhead, Broadwater, .95%9 1.00
Deer Lodge, Granite,
Meagher, Park and Powell

Area No. 16.1 Blaine, Glacier, Phillips .9926 1.00
and Roosevelt
Area No. 17 Big Horn and Rosebud .8948 1.12
Area No, 18 Dawson, Fallon, Powder 1.1579 .86
River, Richland and
Wibaux
Area No. 19 Chouteau, rural Hill, .9963 1.00
Liberty, Pondera, Teton
and Toole
Area No. 19.1 Greater Havre 1,0135 1.00
Area No. 20 Carter, rural Custer, 1.0428 1.00

Daniels, Garfield, McCone,
Prairie, Sheridan and
Valley
Area No. 20.1 Miles City 1.1665 .86

(b) Commercial area results for tax year 19%0:

Sales

Assessment Adjustment

Ratio Multipliers
Brea No. 100 Silver Bow, and .9243 1.08

Lewis and Clark Counties

Area No. 200 Cascade County 1.0218 } 1.00
Area No. 300 Yellowstone County 1.3543 .74
Area No. 400 Missoula County .9743 1.00
Area No. 500 Beaverhead, Broadwater, ,9525 1.00

Deer Lodge, Granite,
Jefferson, Lake, Lincoln,
Meagher, Mineral, Park,
Powell, Ravalli and Sanders

Area No. 600 Gallatin and Madison .9728 1.00
Area No. 700 Flathead County 1.0039 1.00
Area No., 800 All other counties 1.1317 .88

(AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-7-111& 15-7-102, MCA)
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3. The 1989 Legislature considered and passed House Bill
703, The new law requires the Department of Revenue to
annually review and, if necessary, adjust property values, The
determination of adjustments must be made using sales assessment
ratio studies.

The law requires the Department to partition the state into
residential and commercial areas, and conduct sales assessment
ratio studies for each of the areas. The results of the studies
are to be used to adjust real property values in the areas to
ensure the adjusted appraised values egual current market
values, The ratios and the percentage adjustments must, by law,
be adopted by administrative rule, These results can't be
appealed by property owners. Thus, the hearing on the
administrative rule is the property owners' only opportunity to
contest the percentage adjustments.

In conducting the sales assessment ratio studies, the
Department carefully considered commonly accepted statistical
standards and methodologies. Other states who have similar laws
also were contacted to review their procedures and

methodologies. The methods used to prepare the percentage
adjustments are based on commonly accepted statistical
procedures for sales assessment ratio studies. Hence, the

percentage adjustments comply with the law.

Rule I describes the sales data on which the studies are
based. This offers property owners a more complete
understanding of what sales are included in the analysis.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than February 23, 1990.

5. Cleo Anderson, Department of Revenue, Office of Legal
Affairs, has been designated to preside over and conduct the

hearings.

DENIS ADAMS, Director
Department of Revenue

Certified to Secretary of State January 15, 1990.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE CORRECTION ) NOTICE OF CORRECTION
relating to the Proposed Adop- ) relating to the Proposed

tion of Rule I through Vv for ) Adoption of Rule I through
Property Tax Reappraisal of Real) V for Property Tax
Property. ) Reappraisal of Real Property.

TO: All Interested Persons:

PLEASE NOTE: The Department of Revenue's proposed adoption
notice published at page 54, 1990 Montana Administrative
Register, issue number 1, incorrectly listed the location for
the public hearing to be held in Kalispell, Montana.

1. The Public hearing will be held February 1, 1990, at
10:00 a.m,, in the €Eonference--Room,--Courthouse--Bost, JUSTICE
CENTER BASEMENT CONFERENCE ROOM, 920 SOQUTH MAIN, Kalispell,
Montana.

2. All other listings for the public hearings throughout
the state will remain as originally published at page 54, 1990
Montana Administrative Register, issue number 1.

ENIE ADAMS, Dir
Department of Revenue

Certified to Secretary of State January 15, 1990.
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BEFORE THE COMMISSIONER
OF POLITICAL PRACTICES
OF THE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PROPOSED AMENDMENT
of Rule 44.10.331 pertaining ) OF RULE 44.10.331 PERTAINING
to limitations on receipts ) TO LIMITATIONS ON RECEIPTS
from political committees to ) FROM POLITICAL COMMITTEES
legislative candidates } TO LEGISLATIVE CANDIDATES

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons

1. On February 24, 1990, the Commissioner of Political
Practices proposes to amend Rule 44.10.331 which pertains to
limitations on receipts from political committees by
legislative candidates.

2. 'The rule is proposed to be amended as follows:

44.10.331 LIMITATIONS ON RECEIPTS FROM POLITICAL
COMMITTRES (1) Pursuant to the operation specified in
sections 13-37-218 and 15-30-101{(8), MCA, 1limits on total
combined monetary contributions from political committees
other than political party committees to legislative
candidates are as follows:

{a) a candidate for the house of representatives may
receive no more than $800. $900.

(b) a candidate for the state senate may receive no more
than $Y¥356- $1500.

(2) These limits apply to total combined monetary
receipts for beth the entire election_ cycle primary--and
ganeral -election campaigng of 198B8r- 1990.

AUTH: Section 13-37-114, MCA
IMP: Sections 13-37-218 and 15-30-101(8), MCA

3. Rationale: The proposed amendment is needed to
conform the rule to the mandate of section 13-37-218, MCA,
requiring that the limitations set out in that statute be
adjusted for each election year by the inflation factor as
defined in section 15-30-101(8), MCA. The proposed amendment
also is needed to clarify that contribution limitations mean
total monetary amounts exclusive of in-kind contributions and
that the limitations apply to the total campaign period
embracing the 1990 elections.

4. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to the
Commissioner of Political Practices, Capitol Station, Helena,
Montana 59620, no later than February 22, 1990.
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5. If any person who is directly affected by this
proposed amendment wishes to express data, views and arguments
orally or in writing at a public hearing, then the person must
make written reguest for a public hearing and submit this
request, along with any written comments, to the Commissioner
of Political Practices, Capitol Station, Helena, Montana
59620, no later than February 22, 1990.

6. 1f the agency receives requests for a public hearing
on the proposed amendment from either 10 percent or 25,
whichever is fewer, of the persons who are directly affected
by the proposed action; from the Administrative Code Committee
of the legislature; from a governmental subdivision or agency;
or from an association having not fewer than 25 members who
will be directly affected, a hearing will be scheduled at a
later date. Notice of the hearing will be published in the
Montana Administrative Register. Ten percent of those persons
directly affected has been determined to be 25 persons based
on 125 contested elections in 1990 with 2 candidates each.

Aulaied Cotlny

Commissioner of PoliticallPractices

Certified to the Secretary of State ?A%_L/_, 1990.
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BEFORE THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46,12.1823 AND
46.12,1831 PERTAINING TO
HOSPICE SERVICES

In the matter of the
amendment of Rules
46,12,1823 and 46.12.1831
pertaining to hospice
services

TO: All Interested Persons

1. On February 15, 1990, at 9:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to
consider the proposed amendment of Rules 46,12,1823 and
46.12.1831 pertaining to hospice services.

2. The rules as propoused to bhe amended provide as
follows:

46.12,1823 HOSPICE, COVERED SERVICES Subsections (1) (a)
through (I} ({d} remain the same,

{2) For covered hospice services, medicaid will general-
ly pay for the services covered by medicare, The department
hereby adopts and incorporates by reference 42 CFR 418.202
through 418.204, as amended through October 1, 1988, except
for those provisions of 42 CFR 418,202 which apply to physi-
cians' services, and--to--drugs--end--bisiegienits: The incor-
porated material sets forth requirements for medicare coverage
of hospice services, Copies of 42 CFR 418,202 through
418.204, as amended through October 1, 1988, except for those
provisions of 42 CFR 418.202 which apply to physicians' ser-
vices, and-+to--drugs-and-bicleogienls; are available from the
Montana Department of Social and Fehabilitation Services,
Economic Assistance Division, 111 N, Sanders, P.O. Box 4210,
Helena, Montana 59620-4210.

Subsection (2)(a) remains the same,

(b) Outpatient drugs and biologicals not related to the
terminal conditions will be reimbursed separately under the
provisions of ARM 46,12,701 through 46.12.703.

AUTH: Sec. 53-6-113 MCA
IMP . Sec. 53=6-101 MCA

46.12.1831 HOSPICE, ELECTION AND WAIVER OF OQOTHER

BENEFITS ~ Subsections (I} through™ (3) (b} (1) remain the
same,

(ii) services provided by ancother hospice under ar-
rangements made by the designated hospice; and
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(iii) services provided by the individual's attending
physician if that physician is not an employee of the desig-
nated hospice or receiving compensation from the hospice for
those services.r-and

{iv}-——eonverage-cf-approved-drugss

AUTH: Sec. 53-6-113 MCA
IMP: sec, 53-6-101 MCA

3. This rule change is being made to meet the federal
requirements for their approval of the Montana Medicaid State
Plan Amendment for Hospice care services,

4, Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. WVritten
data, views, or arguments may alsc be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P.0O. Box 4210, Helena, Montana 59604-4210, no later
than February 22, 1990,

5. The Office of Legal Affairs, Department of Sccial
and Rehabilitation Services has bheen designated to preside
over and conduct the hearing.

Pirgctor, Socia
tion Services

Certified to the Secretary of State  January 15 , 1990.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
adoption of Rules I and II
pertaining to transitional
child care

NOTICE OF PUBLIC HEARING ON
THE PROPOSED ADOPTION OF
RULES I AND II PERTAINING
TO TRANSITIONAL CHILD CARE

TQ: All Interested Persons

1. On February 16, 1990, at 9:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed adoption of Rules I and II pertaining to transitional
child care.

2. The rules as proposed to be adopted provide as follows:

(1) Transi-
tional child care, if necessary to permit a member of the AFDC
family to accept or retain employment, and if requested, shall
be provided to needy families with dependent children:

(a) under age 13; or

(b) age 13 or older if:

(i) the child is physically or mentally incapable, as
determined by a physician or licensed or certified psychologist,
of caring for himself; or .

(ii) if under the supervision of the court and who would
be a dependent child except for the receipt of benefits under
supplemental security income under Title XVI or foster care
under Title IV-E.

(2) The family is eligible for transitional child care if:

(a) the family ceased to be eligible for AFDC because of
either:

(1) the loss of the $30 plus one-third (1/3) disregard
at the end of four (4) months;

(ii) the loss of the $30 disregard at the end of eight (8)
months; or

(iii) increased income from employment or increased hours
of employment.

(b) the family received AFDC in at least three (3) of the
six (6) months immediately preceding the first month of ineligi-
bility; and

(c) the family requests transitional child care benefits,
provides required information and meets application standards.

(3) Eligibility for transitijonal child care begins with the
first month which the family is ineligible for AFDC, for reasons
included in section (2)(a) (i), (ii) or (iii) and continues for
a period of 12 congsecutive months unless the caretaker relative:
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(a) terminates employment without good cause; or

(b} fails to cooperate in establishing payments and
enforcing child support obligations.

(4) If the caretaker relative loses a job without good
cause, and then finds another job, the family may qualify for
the remaining portion of the twelve (12) month eligibility
perioed.

(a) 1f the family reestablishes eligibility for AFDC, a new
twelve month period of eligibility for transitional c¢hild care
may be established if the family meets the conditions of
eligibility found in sections (1) and (2) above.

AUTH: Sec. 53-4-212 MCA
IMP: Sec. 53-4-701 MCA

RULE II SLIDING FEE SCALE FOR TRANSITIONAL CHILD CARE

(1) The following is a sliding fee scale which indicates
the amount the department will contribute towards the family's
child care costs:

(a) for the first six (6) months of the transitional child
care eligibility period, 90% of established reimbursement rates,
for the appropriate type of care (such as day care center,
family home or group home) or 90% of actual cost (whichever is
less) per child;

(b) for the 7th and 8th months, 75% of established
reimbursement rates or 75% of actual cost (whichever is less)
per child;

(c) for the 9th and 10th months, 50% of established
reimbursement rates or 50% of actual cost (whichever is less)
per child; and

(d) for the 11th and 12th months, 25% of established
reimbursement rates or 25% of actual cost (whichever is less)
per child.

AUTH: Sec. 53-4-212 MCA
IMP: Sec, 53-4-701 MCA

3. The state of Montana is mandated by the Federal Family
Support Act of 1988 (Welfare Reform) to provide Transitional
Child Care services to participants of the Ald to Families with
Dependent Children program who have been onh assistance for 3 of
the 6 months prior to loss of financial assistance and have lost
their assistance because of 1) increased hours of employment,
2) increased earned income (Unemployed Parent program) or 3)
the expiration of the $30 plus 1/3 or $30 earned income
disregard. These child care services are to be available for
12 months from the date of termination from AFDC financial
agsistance.

4, Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
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Services, P.0. Box 4210, Helena, Montana 59604-4210, no later
than February 22, 1990.

5. The Office of Legal Affairs, Department of Social and
Rehabijlitation Services has been designated to preside over and
conduct the hearing.

Z.
Diregktor, Soc
ti¢n Services

al and Rehabilita-

Certified to the Secretary of State _ January 15 , 1990.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULE 46.12,3401 PERTAINING
TO TRANSITIONAL MEDICAID
COVERAGE

In the matter of the
amendment of Rule
46.12,3401 pertaining to
transitional medicaid
coverage

— et

TO: All Interested Persons

1. On February 16, 1990, at 10:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilitation
Services Bullding, 111 Sanders, Helena, Montana to consider the
proposed amendment of Rule 46.12.3401 pertaining to transitional
medicalid coverage.

2. The Rule as proposed to be amended provides as follows:
4 cov NON- UTIONALIZED AFDC-—
RELATED FAMILIES AND CHILDREN Subsections (1) through (1)

(b) (i11) remain the same.

(iv) individuals whose AFDC is terminated because of loss
of the $30 and one-third (1/3) disregard at the end of four (4)
months or the $30 disregard at the end of eight (8) months.
These individuals will continue to receive medicaid fer nine—9)
up to twelve (12) months.

Subsection (1) (b)(v) remains the same.

(¢) individuals whose AFDC is terminated selely because of
increased income £rem—employment or inereased hours ef from
employment, oQr because of ;gzmi ation of AFDC _as specifijed in
subs on b) (fv) of t ul Those individuals will
continue to receive medicaid Gor—feat&—f&} up to_ _twelve (12)
months, providing:

Subsection (1) (c) (i) remains the same.

(ii) a member of the household continues to work during

the feur—{4} twelve (22) months.
(A) this feur—4> twelve (12) month period of continued

medicaid coverage begins the month following the date of AFDC
closure, or, if AFDC eligibility ends prior to the month of
closure, with the first month in which AFDC was erroneously
paid,

the t jtion edj assi e is not avajlable
a i who C_becaus d during the last
six months prior t he inning_of th sitional period.

Subsections (1) (d) through (4) remain the same.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-131 and 53-6-134 MCA
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3. This rule amendment is necessary because the state of
Montaha is mandated by the Federal Family Support Act of 1988
(Welfare Reform) to provide Transitional Medicaid services for
twelve months, effective April 1, 1990, to participants of the
Aid to Families with Dependent Children (AFDC) program who have
received AFDC financial assistance for 3 of the 6 months prior
to loss of financial assistance and have lost such assistance
because of 1) increased hours of employment (Unemployed Parent
program only), 2) increased earned income, or 3) the expiration
of the $30 plus 1/3 or $30 disregard.

The federal and state changes were brought about because
many participants of the AFDC program decided not to apply for,
accept or continue employment because of the loss of medicaid
benefits.

The department may, at a later date, further amend rules
governing the second six months of the twelve month transition
period to be effective October 1, 1990. buring this later
period, there are options regarding services and other issues
which are currently being examined.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may alsc be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.O. Box 4210, Helena, Montana 59604-4210, no later
than February 22, 199%0.

5. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and

conduct the hearing.
3
sl !
sta . /Jé{}l/)’\lv

Diredtor, Social and Rehabilita-
tion Services

Certified to the Secretary of State January 15 , 1990.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULE 46.12.3401 PERTAINING
TO MEDICAID COVERAGE FOR
PREGNANT WOMEN AND CHILDREN
UP TO AGE SIX

In the matter of the
amendment of Rule
46.12.3401 pertaining to
medicaid coverage for
pregnant women and
children up to age six

TO: All Interested Persons

1. On February 16, 1990, at 11:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of Rule 46.12.3401 pertaining to medicaid
coverage for pregnant women and children up to age six.

2. The rule as proposed to be amended provides as follows:

46.12.3401 GROUPS COVERED, NON-INSTITUTIONALIZED AFDC-

RELATED FAMILIES AND CHILDREN Subsections (1) through (1)
(£) (1) remain the same.

(g) a pregnant woman whose pregnancy has been verified and
whose family income does not exceed 3686% )33% of the federal
poverty guidelines.

Subsections (g) (i) and (h) remain the same.

(i) am—infant child through the month of the £irst sixth
birthday whose family income does not exceed 166% 133% of the
federal poverty guidelines.

Subsections (j) through (4) remain the same.

AUTH: Sec. 53-6~113 MCA
IMP: Sec, 53-6-131 MCA

3. This rule amendment is necessary because the federal
Omnibus Reconciliation Act of 1989 (Section 6401 of Public Law
101-239) requires the state of Montana to provide medicaid
coverage to: 1) infants and children through the month of the
sixth birthday, and 2) pregnant women, whose family income is
less than 133% of the federal poverty level.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at, the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0. Box 4210, Helena, Montana 59604-4210, no later
than February 22, 1990.
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5. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and

conduct the hearing.

Direcfor, Soc 21 and Rehabilita-
ti Services

1990,

Certified to the Secretary of State January 15 ,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULE 46.12.2013 PERTAINING
TO REIMBURSEMENT FOR
CERTIFIED REGISTERED NURSE
ANESTHETISTS

In the matter of the
amendment of Rule
46,12.2013 pertaining to
reimbursement for
certified registered nurse
anesthetists

— St s

TO: All Interested Persons

1. On February 16, 1990, at 1:00 p.m., a public hearing
will be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of Rule 46.12.2013 pertaining to reimburse-
ment for certified registered nurse anesthetists.

2. The rule as proposed to be amended provides as follows:

46,12.2013 NURSE _SPECIALIST SEBV;QES, REIMBURSEMENT

Subsections (1) through (3)(a) remain the same.

(i) "Independent employment status" means that a separate
federal tax identification number is obtained for the nurse

specialist and the bjlled services are not provided in_ the
course of the nurse anesthetist's employment by or contract with
a physician, hospital or ambulatory surgical center.

Subsections (3) (b) through (3) (b)(iii) remain the same.

(c) physicians or ambulatory surgical centers which employ
certified registered nurse anesthetists or contract for
certified registered nurse anesthetist services, if:

(1) the physician or the ambulatory surgical center
obtains from the department or its fiscal agent a provider
number for certified registered nurse anesthetist services; and

(ii) the physigian or ambulatory surgical center bills for
services on form HCFA-1500.

subsections (4) through (7) (h) remain the same.

AUTH: Sec, 53-2-201 and 53-6-113 MCA
IMP: Sec., 53-6-101 MCA

3. The proposed rule change will allow physiciang to bill
for certified registered nurse anesthetists services and receive
the correct level of Medicaid reimbursement for these services.
The proposed change concurs with current Medicare practices and
is necessary to avoid overpayment of certified registered nurse
anesthetists services which would otherwise be paid at the
higher level for physician services and not at the rate
established for certified registered nurse anesthetists.

MAR Notice No. 46-2-592 2-1/25/90



=215~

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0. Box 4210, Helena, Montana 59604-4210, no later
than February 22, 1990.

5. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and
conduct the hearing.

D rec' r, Social and Rehabilita-
tion Services

Certified to the Secretary of State _ Janvary 15 , 1990.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
46.12.4008 PERTAINING TO
EARNED INCOME DISREGARDS
FOR INSTITUTIONALIZED
INDIVIDUALS

In the matter of the
amendment of Rule
46.12.4008 pertaining to
earned income disregards
for institutionalized
individuals

TO: All Interested Persons

1. On February 15, 1990, at 1:00 p.m., a public hearing
will. be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of Rule 46,12.4008 pertaining to earned
income disregards for institutionalized individuals.

2. The rule as proposed to be amended provides as follows:

46, -400 =ELI PPLICATION TIENT INCOM

0_CO OoF R Subsections (1) through (2) remain the
same,

to $65.0 £ s e d come ;

(ak) $40.00 personal needs allowance for the institutional-
ized individual;

(kg) amounts for incurred expenses for medical or remedial
care that are not subject to payment by a third party, includ-
ing:

original subsections (2)(b) (i) through (3) remain the same
but will be recategorized as (2)(¢) (i) through (3).

t 65.00 of SS ome ;

(ab) $40.00 personal needs allowance for the institutional-
ized individual;

() the SSI-related medically needy income level for an
individual for maintenance of the non-institutionalized spouse
only;

Original subcsections (3)(c)(i) and (3)(c)(ii) remain the
same but will be recategorized as (3)(d) (i) and (3)(4)(ii).

(de) An amount for maintenance of a single individual's
home for not longer than 6 months, if a physician has certified
that the individual is likely to return home within that period.
The amount allowed for maintenance of the home is the SSI-
related medically needy income level for an individual.

AUTH: Sec. 53-6-113 MCA

IMP: Sec. 53-6-131 MCA
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3. This amendment to ARM 46.12.4008 will allow an earned
income disregard for working institutionalized individuals.
This change is being made in response to a petition filed by
Andree Larose with the Montana Advocacy Program, Allowing
earned income disregard will provide incentive for institution-
alized individuals to work.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
services, P.0. Box 4210, Helena, Montana 59604-4210, no later
than February 22, 1990.

5. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and
conduct the hearing.

Diregtor, Soclal and Rehabilita-
tion Services

Certified to the Secretary of State January 15 , 1990.
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BEFORE THE STATE AUDITOR
AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the

adoption of rules regarding
the establishment and
operations of a surplus lines
stamping office, imposition
upon transactions of surplus
lines insurance of a

stamping fee, and compulsory
membership in a surplus lines
advisory organization

NOTICE OF ADOPTION OF
ARM 6.6.2801 THROUGH
ARM 6.6.2809 (RULES I
THROUGH IX) GOVERNING
SURPLUS LINES INSURANCE
TRANSACTIONS

Nt N N N e " N ot ot

TO: All Interested Persons.

1. On December 7, 1989, the Department of Insurance
published notice of proposed adoption of ARM 6.6.2801 through
ARM 6.6.2809 (RULE I through RULE IX) regarding the
establishment and operations of a surplus lines stamping
office, imposition upon transactions of surplus lines
insurance of a stamping fee, and compulsory membership in a
surplus lines advisory organization at page 2008 of the 1989
Montana Administrative Register, isswe number 23.

2. Oral comment was taken at the public hearing on
January 4, 1990, at 9:00 a.m., in Room 270 of the Mitchell
Building, 111 Sanders, Helena, Montana. Written comments were
received through January 10, 1990.

3. The Department has adopted the rules as proposed with
the following changes (new material is underlined; material to
be deleted is interlined):

6,6,2801 (RULE I) PURPOSE AND SCOPE (1) and (2) Adopted

as proposed.

2 LE II ELFEGA RITY (1) Adopted
as proposed.

$.6,2803 (RULE IJJ) EXAMINATION OF SUBMISSIONS (1) and
(2) Adopted as proposed.

(3) All such submissions are to be made by licensed
Montana surplus lines producers to the association on forms
approved by the commissioner, and shall be submitted to the
association within 7/R6tkAnly Gas /ol /YSIeYpY /6 7 ENE/ AOARALS
Iindg/prodncdr/of /¥ ie/ policy/or/wixnin 30 working days of the
effective date of the policy//vwMicNevar/¢omes/ L1rEY.

{4) Adopted as proposed.

6.6.2804 (RULE IV) COLLECTION QF STAMPING FEE (1) and
(2) Adopted as proposed.

{(3) Both the base premium and the stamping fee of every
policy of surplus lines insurance transacted in this state
shall appear on the policy's declarations page and be clearly
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labelled as such, For the purposes of collecting this
stamping fee only, any inspection fees or placement fees
payable gseparately by the insured in consideration of the
policy shall be excluded from calculations of the base
premium. Designation of a base premium for purposes of
calculating the stamping fee shall not operate to exclude from
the definition of “"premium” contained in 33-15-102, MCA, any
assessment or membership, policy, survey, inspection, service
or similar fee or charge in consideration of that surplus
lines insurance policy.

(4) Adopted as proposed.

6.6.2805 (RULE V) ORGANIZATION AND DUTIES OF SURPLUS
LINES ADVISORY QRGANIZATION (1) (a) through (e) Adopted as
proposed.

2 LE V P (1) Adopted as
proposed.
7 N v
ORGANIZATION (1) through (3) Adopted as proposed.

[ v ION AND D RIBUTION (1)
through (3) Adopted as proposed.

E| D
N IZE N R (1) through (4)

Adopted as proposed.

4. At the public hearing which was held on January 4,
1990, three persons testified concerning the proposed adoption
of these rules. Two of those, Jacqueline Terrell,
representing the American Insurance Association, and Roger
McGlenn, representing the Montana Surplus Lines Agents
Association and the Independent Insurance Agent's Association
of Montana, supported adoption of the rules as proposed. The
third person testifying at the hearing, George Jones,
representing the Yardley Insurance Agency of Livingston,
Montana, also submitted the only written comments prior to the
date on which the Department closed the hearing record. The
department has considered the comments received from Mr. Jones
and responds as follows:

T 11 :  The
deadline in the proposed rules for licensed Montana surplus
lines producers to file submissions with the association
within 7 days of receipt or 30 days of the effective date of
the policy, whichever comes first, (1) does not allow those
producers sufficient turnaround time, and (2) holds those
producers responsible whenever a surplus lines insurer fails
to timely deliver a poliecy. The deadline should allow
submissions within 30 days of receipt, period.

RESPONSE: Since the 7-day submission deadline only
applies whenever a surplus lines insurer delivers a policy
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within 23 days or less after the effective date of the policy,
the department deletes the 7-day regquirement and thereby
extends the submission deadline in those cases, However, the
department declines to delete or extend the requirement that
submissions be made within 30 days of the effective date of
the policy. Section 33-15-412(1), MCA, requires the insurer
to deliver every policy "within a reasonable period of time
after its issuance," and Section 33-15-411, MCA, allows the
insurer to bind a policy orally for 90 days before issuance
and, with the written approval of the insurer, for an
additional 90 days. Consequently, surplus lines insurance
producers can satisfy the rule's submission requirements on
the basis of oral confirmations from the insurer as much as 6
months before the insurer issues the policy. The 30-day
submission requirement encourages surplus lines insurers to
issue policies to Montana policyholders in a timely manner,
impresses upon surplus lines producers the limited validity
and desirability of binders, and protects the association from
unmanageable numbers of year-end submissions.

v : The
proposed method for calculating stamping fees imposes too much
additional paperwork on surplus lines producers because (1)
those producers must perform the impossible task of
determining the portion of a base premium allocated by the
insurer to inspection fees and placement fees, and (2) those
producers must calculate stamping fees on the basis of one
definition of premium and premium taxes on the basis of a
second definition of premium.

RESPONSE: Nothing in these rules alters the statutory
definition of “"premium* contained in 33~15-102, MCA. The
department's interpretation of that definition does not depend
on these rules.

If inspection fees and placement fees fall within that
statutory definition, the department does not expect either
the association or surplus lines producers to determine the
portion of a base premium allocated by the insurer to
inspection fees and placement fees. The department only
expects the association and surplus 1lines producers, in
calculating the stamping fee, to exclude inspection fees and
placement fees separately charged to the insured.
Consequently, the department hasz amended the rule to clarify
that the association shall exclude from its calculation of the
stamping fee those inspection fees and placement fees charged
separately from the base premium, Thus, any inspection fee or
placement fee included within the base premium does not
qualify for the exemption and is subject to the stamping fee.

Having chosen to authorize the association, the
department finds that the benefits of the proposed stamping
fee, particularly to surplus lines producers, far, outweigh any
potential costs of calculating the stamping fee and the
premium tax on different bases. Again, nothing in the
proposed rules alters the statutory definition of "premium"
contained in 33-15-102, MCA. The department's interpretation
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of that definition does not depend on the proposed rules. If
inspection fees and placement fees fall outside the statutory
definition of premium, then the stamping fee and premium tax
will be calculated on the same basis. If, however, inspection
fees and placement fees fall within that statutory definition,
neither the association nor any surplus lines producer has
suggested that the stamping fee should be calculated on the
same basis as the premium tax. Moreover, these rules provide
that the association is funded not by surplus lines producers
but instead by Montana policyholders who obtain surplus lines
insurance. Nevertheless, the association will produce for
each surplus 1lines producer, without charge, monthly
statements and a detailed annual report complying with the
requirements of 33-2-310(2), MCA, thus relieving that producer
of considerable paperwork. The department finds that any
potential burden on surplus lines producers of calculating
stamping fees and premium taxes differently will prove minimal
in comparison.

B Pt

Andrea "Andy" Be
State Auditor a
Commissioner of Insurance

Certified to the Secretary of State this 15th day of
January, 1990.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF DENTISTRY

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of rules pertaining to prior ) 8.17.808 PRIOR REFERRAL
referral for partial dentures ) FOR PARTIAL DENTURES

TO: All Interested Persons:

1. On August 17, 1989, the Board of Dentistry published
a notice of public hearing on the proposed amendment of the
above-stated rule at page 1065, 1989 Montana Administrative
Register, issue number 15. The hearing was held on September
13, 1989, in Helena, Montana.

2. The Board amended 8.17.808 exactly as proposed.

3. All comments received have been thoroughly
considered. Those comments and the board’s responses thereto
are as follows:

COMMENTS REGARDING B8.17.808: Two proponents of the proposed
new rule submitted written commentsg. No proponents testified
at the hearing. Twenty-five opponents of the proposed new
rule submitted written comments. Two opponents testified

at the hearing. One person identified himself as neither

a propeonent nor an opponent, but wished to be heard on the
matter.

The points made by the proponents are summarized as
follows:

1, Prior to the manufacture or insertion of partial
dentures, the supporting structures and surrounding teeth must
be examined for abnormalities or problems, and any problems
discovered must be addressed. Lack of such evaluation or
treatment can result in serious, long-term complications for
the patient, such as periodontal disease.

2. 1In most caees, re-shaping or repair of surrounding
teeth must be performed in order to properly fit partial
dentures., That restorative work cannot be performed by
a denturist. If it is not done by a dentist, there is a
possibility of serious detriment to the patient's health.

The points made by the opponents are summarized as
follows:

1. The extra cost and time required for a referral to a
dentist imposes a burden on senior citizens or people on fixed
incomes.

2. The proposed interpretive rule 1s contrary to the
intent of Initiative 97 (a primary object of which was to
reduce cost). Quring the drafting of Initiative 97, the
phrase "as needed" was added to the initiative language with
the intent of authorizing the denturist to make the judgment
call as to whether a referral was needed or not.

3. The proposed rule violates citizens' constitutional
right to choose who will provide their denture care. TIf a
patient does not wish to see a dentigt prior to obtaining
partials, he should not have to do so.
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4, In the opinion of some, denturists are better trained
in the manufacturing and fitting of dentures than dentists.
Denturists provide excellent service and products, are
professionals, and have their patients' confidence.

5. The proposed rule would require the dentist to work
at the denturist's instructions, pursuant to the denturist's
model. The dentist would not lawfully be able to provide any
care in addition to or consistent with that prescribed by the
denturist.

6. In accepting referrals from denturists, the dentist
would be subjecting himself to potential liability for
improper or substandard work performed by the denturist,

The person wishing to be heard made the following point:

1. Proper preparation of partial dentures mandates
x-rays of the mouth. Denturists are not qualified to take
or interpret x-rays, so referral to a dentist is a necessary
element in the making of partial dentures.

RESPONSE: The Board has considered all the comments, both
written and oral. Giving great weight to its obligation to
protect the public, the Board concludes that it is in the best
interests of the Montana public to require by rule that prior
to the preparation or fitting or partial dentures, denturists
shall refer all partial denture patients to a dentist for
examination, evaluation and/or treatment that the dentist may
deem necessary prior to the insertion of the partials. The
congequences of insertion of partials into an inadequately
prepared, or compromised, mouth may be serious dental problems
for the patient. Under the Dental Practice Act, the diagnosis
and treatment of diseases or other physical conditions of the
mouth is reserved to dentists. The judgement call of whether
any work should be done on the patient's mouth prior to the
ingsertion of partial dentures should be left to the dentist.

4. No other comments or testimony were received.

BOARD OF DENTISTRY
ROBERT B. COTNER, PRESIDENT

By: ' 'Q\_E\/—Q——-_
,—mmcumn L. LETSON, DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, January 15, 1990.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF SANITARIANS

In the matter of the amendment ) NOTICE OF AMENDMENT OF 8.
of rules pertaining to minimum ) 60.408 PERTAINING TO MIN-
standards for registration ) IMUM STANDARDS FOR

certificate )  REGISTRATION CERTIFICATE

TO: All Interested Person:

1. On October 26, 1989, the Board of Sanitarians
published a notice of proposed amendment of the above-stated
rule at page 1629, Montana Administrative Register, issue
number 20,

2, The Board has amended ARM 8.60,408 exactly as
proposed,

3. No comments or testimony were received.

BOARD OF SANITARIANS
SAMUEL KALAFAT, CHAIRMAN

N
py: (N P A
MICHAET. L[/ LETSON, DIRECTOR
NEPARTMENT OF COMMERCE

Certified to the Secretary of State, January 15, 1990,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE TIE BOARD OF SANITARIANS

In the matter of the amendment )} NOTICE OF AMENDMENT OF 8.
of rules pertaining to fees ) 60.413 PERTAINING TO FEES

TO: All Interested Persons:

1. On December 7, 1989, the Board of Sanitarians
published a notice of proposed amendment of the above-stated
rule at page 2014, Montana Administrative Register, issue
number 23,

2. The Board has amended ARM 8.60,413 exactly as
proposed.

3. The comments received and Roard's responses thereto
are as follows:

COMMENT: The authority and implemented sections in the
notice of proposed amendment are incorrect.

RESPONSE: The Board complies and lists the correct

authority as 37-40-203, MCA, and the implementing as
37-40-304, MCA.

4. No other comments or testimony were received.

BOARD OF SANITARIANS
SAMUFI. KALAFAT, CHAIRMAN

" )

py: (LAY ﬂ__L_,.
MICHAFLYL. LETSON, CHAIRMAN
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, January 15, 1990.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE MONTANA LOTTERY

NOTICE OF AMENDMENT OF 8.
127.203 DEFINITIONS, 8.
127.406 RETAILER BONDING,

In the matter of the amendment )
of rules pertaining to defini- )
tions, retailer bonding, duties, )
revocation or suspension of ) 8.127.408 RETAILER DUTIES,
license, and prizes and the ) 8,3127.611 REVOCATION OR
adoption of a new rule pertain- ) SUSPENSION OF LICENSE, 8.
ing to on-line endorsement ) 127.1201 PRIZES AND THE

)  ADOPTION OF NEW RULE I

) (8.127,613) ON-LINE

}  ENDORSEMENT

TO: All Interested Persons:

1. On December 7, 1989, the Montana Lottery published a
notice of proposed amendment and adoption of the above-stated
rules at page 2017, 1989 Montana Administrative Register,
issue number 23,

2. The Lottery amended and adopted the rules exactly as
proposed.

3. The Lottery has thoroughly considered all comments
received. Those comments and the Lottery's responses thereto
are as follows:

COMMENT: Staff of the Administrative Code Committee submitted
one comment stating the authority section for 8.127,406 should
be 23-5-1007, MCA and not 23-5-1016, MCA.

RESPONSE: The Lottery concurred and the proper section has
been inserted.

COMMENT: Staff of the Administrative Code Committee also
submitted a comment stating that the statements of reasonable
necessity were not sufficient,

RESPONSE: The Lottery concurred and is expanding the
statements of reasonable necessity for the rules as follows:

With respect to 8.127.203, 8.127.406, 8.127.408, 8.127.611
and 8.127.1201, these rule amendments implement Chapter 408,
allowing for multi-state games, as permitted by the 1989
Legislature. With respect to 8.127.613, this new rule
implements Chapter 248, allowing for multi-state games, as
permitted by the 1989 Legislature.

4. No other comments ovr testimony were received.

MONTANA LOTTERY
SPENCER NEGSTAD, CHAIRMAN

n

BY:C:lmi\JEﬁ'iQL‘)\“h -

r- MICHAEL (¥. LETSON, DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, January 15, 1990.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF
rules 16.26.102 through 16.26.105, ) AMENDMENT OF RULES
16.26.302, 16.26.401 and 16.26.402 )

)

{Women, Infants & Children)
To: All Interested Persons

1. On December 7, 1989, the department published notice
at pages 2022-2026 of the Montana Administrative Register,
issue No. 23, to amend rules 16.26.102 through 16.26.105,
16.26.302, 16.26.401 and 16.26.402, which set standards for
implementation of the Women, Infants and Children (WIC) Pro-
gram.

2. The department has amended the rules as proposed with
no changes.
3. No comments were recej

E. PIZZINI, Di

Certified to the Secretary of State January 15, 1990,
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BEFORE THE DEFARTMENT OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of new rules ) NOTICE OF ADOPTION OF

to reject permit applica- ) ARM 36,12.1010 DEFINITIONS,
tions for consumptive uses ) ARM 36.12.1011 GRANT CREEK
and to modify permits for ) BASIN CLOSURE

nonconsumptive uses in the )
Grant Creek Basin )

Tot:t All Interested Persons.

1. On July 27, 1989, the Department of Natural Resources
and Conservation published a notice of public hearing on the
proposed new rules to reject permit applications in Grant
Creek Basin at page 959 of the 1989 Montana Administrative
Register, issue number 14. Notices were also published on
July 27, August 3, and August 10, 1989, in the Missoulian.
Individual notices were mailed on July 31, 1989, to the Grant
Creek water users.

2. On September 22, 1989, at 7:00 p.m., the public
hearing was held at the Missoula City Council Chambers,
Missoula, Montana. During the hearing or prescribed comment
period the department received comments, oral and/or written
from the following persons: Reed Marbut of Spokane,
Washington and John Longstaff, Elmer Flynn, Vernon White,
Randle White, Bill Wheeler, Jr. of Missoula, Montana.

3. The rules are being adopted as proposed except for
the following catchphrase: (new material underlined).

" ARM 36.12.1011 GRANT CREEK BASIN CLOSURE (1)... "

4. A summary of the comments received, and the agencies'

responses to those comments follow.
GENERAL COMMENTS

COMMENT: Grant Creek has been abused in its lower
reaches by adjacent land owners in the industrial zone and by
irrigators struggling to get their water in the lower reaches.

RESPONSE: Modification to the Grant Creek stream channel
is predominantly controlled by the provisions of the Montana
Streambank Preservation Act, Sections 75-7-101 through 75-7-
124, MCA (1989). The department's authority on streambank
issues is limited to evaluating the adequacy of a permit
application's proposed means of diversion, construction and
operation under § 85-2-311(1)(c), MCA (1989), criteria for
issuance of permit and its authority to grant, change or
condition a permit under § 85-2-310, MCA (1989). Therefore,
no modification of the rules was made.

COMMENT: Concern was expressed that the state has
unilaterally narrowed, from the petition, the time period
covered by the closure rules. It was indicated that
historically, water may be available above the adjudicated
rights in May and June in most years, but there are also a lot
of years when flows are not sufficient to satisfy the needs of
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the current irrigation users. (Testimony indicated that high
water lasted a short period, possibly 30 days, and occurred in
the later part of May ending by early June or possibly July 1.

RESPONSE: Report and Water Availability Study on the
Petition to Close Grant Creek Basin, Pengelly (August 1984),
identifies the adjudicated, decreed, irrigation water right
demand in Grant Creek as 71.71 cubic feet per second (cfs)
(total demand irrigation flows wera 86.33 cfs). Technical
Finding Regarding Grant Creek Proposed Basin Closure, Holnbeck
(October 1988), identifies 50% exceedance frequency flows
above the 71.71 cfs decreed demand in May and June, 98.5 cfs
and 94.4 cfs respectively. Testimony substantiated these
analysis with their personal observations. Facts show that
during May and June of the irrigation season unappropriated
waters exist. Therefore, no modification to the rule was
made.

COMMENT: Decrees issued in 1914 were not limited to
diversion from July through September, they were for a flow of
water whenever that flow was available. There is more water
decreed from the stream then there is available except during
the spring runoff, and in some years there isn't excess water
at that time, either.

RESPONSE: Historic water rights are limited by their
historic patterns of operation even if the decree is
nonspecific to that pattern of use, Quigley v. McIntosh, 110
M.494 (1940). Therefore, evaluation of these water rights, in
terms of irrigation, has been limited to the typical
irrigation season. The rules proposed recognize both the
commentor's views and the department's technical report, in
that irrigation demand outstrips available water supply after
the runoff period every year. Further, gross irrigation
diversion requirements may outstrip B0% exceedance frequency
flows in June, Holnbeck (October 1988). However, both
comments and technical report indicate that there is water
available in excess of irrigation demand during the limited
period of spring runoff 50-80% of the time. Therefore, no
modification to the closure period to include that irrigation
period occurring in late April to June 30, has been made.

COMMENT: The lowest period of water flow in Grant Creek
occurs in February and March. During periods of extreme cold
the creek flows freeze and ice over to the point where flows
are diminished to virtually nothing, causing stockwater to dry
up. If there were substantial diversions in the upper end of
Grant Creek a great deal of stockwater would not be available.

RESPONSE: A Department report, Pengelly (August 1984),
indicated 1) 50.59 cfs of the water of Grant Creek have been
"claimed” for stockwater in the Montana statewlde general
adjudication, and 2) this stockwater usage was assumed to be
incidental usage to the 85.63 cfs "claimed” for irrigation.
The identified exceedence frequency flows are substantially
lower than the claimed stockwater demand. Holnbeck (October
1988), identifies the 50% exceedance level flows at the mouth
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of Grant Creek as 8.40 cfs and 9.90 cfs for February and March
respectively. January is even lower at 6.1 cfs and September
slightly lower at 7.89 c¢fs. Assessing this demand remains
problematic in that testimony specifically addressing
stockwater appears to indicate that 1) stockwater demand
during the winter months is predominantly an "instream” use,
2) that except for freezing, stockwater 18 presently
available, and 3) a potential problem exists 1f future
development occurs in the upper drainage. Solely on the basis
of stockwater demand, evidence does not clearly identify facts
necessary to warrant modification of the period of closure
July 1 through September 30.

COMMENT: Commentors suggest that Rule II(1l) creates the
idea that excess water is available for new permits in May and
June and supports a belief that the new permit is an economic
asset, even though the water can't be used when it is most
needed. Further a peolicing burden is created for the existing
appropriators,

RESPONSE: Commentor testimony and departmental reports,
Pengelly (August 1984) and Holnbeck (October 1988), both
indicate that after spring runoff, water availability
conditions are such that throughout July, August and September
irrigation demand substantially outstrips availability.

During this period, there already exists a "policing" or
admeasurement situation administered by the water users or by
a water commissioner, as inferred by one commentor. Statutory
responsibility for the day to day management of water lies
with the individual water users or on their behalf, a court
appointed water commissioner. The department has held that
unappropriated water includes utilization of the amount of
water requested without being called by a senior user,
Application for Beneficial Water Use Permit No. 60662 Wayne
and Kathleen Hadley (March 1988) and Application for
Beneficial Water Use Permit No. 60194 Leonard and Leroy Cobler
(March 1988). Additional consumptive appropriations made
during the period of May and June would increase the burden on
water users however, these appropriations would be prohibited
from diverting during the closure period. A new appropriator
for a consumptive use who did divert water during the closure
period, would be in violation of the permit conditions and
subject to possible revocation under § 85-2-314, MCA (1989).
Although, closure on a year round basis may lessen these
burdens of admeasurement, it does not remove such
responsibilities. Further, the intent of the closure rule is
to reject or modify new applications where evidence has
indicated water may not be available. Therefore no changes in
the rule have been made based on the guestions of water
admeasurement.

COMMENT: Several commentors were questioned as to the
significance and use of industrial claims in Grant Creek
basin. A variety of somewhat conflicting responses were
received including:
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a. The industrial user is no longer functioning in the
Grant Creek area. So the land, if the water is to be used,
would be used agriculturally at this point.

b. Water is diverted at the industrial user's point of
diversion but its utilization is not known.

¢c. A belief that the industrial use is inconsequential.
Winter time diversion is impossible since the ditch would
freeze and therefore is not an element in winter time
depletion of Grant Creek.

d. There wasn't enough water to begin with. With the
industrial use inactive, it leaves more water available for
the active users, which doesn’'t necessarily mean that there is
enough.

RESPONSE: Summary Item #4 of Technical Findings
Regarding Grant Creek - Proposed Basin Closure, Holnbeck
(October 1988), indicates that the reasonable period of
closure for future appropriation, if both agricultural
(irrigation) and industrial claims are considered, is the
period from July through March. However, if the industrial
claims are considered abandoned (not in use) the period of
¢losure should include the months of July through September.
Testimony indicates uncertainty as to the utilization of the
industrial water rights but generally agree that the
industrial demand does not presently exist. There is some
gquestion whether the water is diverted or undiverted or
perhaps being utilized for agricultural purposes.

Arguably this period could be extended with resolution of
the status of Grant Creek industrial water use. However, the
rules discount the industrial demand by identifying the period
of closure as July 1 to September 30, The rules do not and
cannot, however, declare the industrial claim abandoned.

COMMENT: Commentors provided differing views of future
water demand and existing water demand for irrigation
including the opinions:

1) that residential development, rather than increasing
demand for water use, limits the land available for water use.
Since 1983 irrigated meadows have been subdivided and are no
longer in use. Before the department allocates any more water
right claims, a decision should be made as to how much
previous claim owners are using; and

2) the pressures for additional water demand in Grant
Creek will increase as the area develops and as more and more
property owners want their little bit of water.

RESPONSE: Testimony indicates the land use patterns of
the area are changing. However, comments and departmental
reports, Pengelly (August 1984) and Holnbeck (October 1988),
indicate that demand during July, August and September far
exceeds available water supply. Net depletion for the months
of June, July and August, as identified by Holnbeck (October
1988), are 26.72 cfs, 35.12 cfs and 24.32 cfs, which is less
than the 86.33 cfs demand identified by Pengelly (August
1984). The 50% exceedance frequency flow for these same
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months, is 23.8 cfs, 8.4 cfs and 7.9 cfs, respectively,
Holnbeck (October 1988). Therefore, although some irrigation
demand may be changing along with land use patterns, the
demand will still exceed available supply during the late
irrigation season. No modification of rule is necessary due
to recent changes in irrigation water use patterns.

L L

COMMENT: Future consumptive withdrawals of water in the
upper portion of Grant Creek valley could diminish naturally
occurring streamflow in February and March. This could be
disastrous for the ecology of the streambed itself and in turn
take longer for the water to come back when spring arrives.

RESPONSE: There presently exists no water rights or
reservations of water for instream flow protection on record
in the Grant Creek drainage, Department Central Records and
Pengelly (August 1984). Rule 1I(2) conditions future demands
for nonconsumptive uses during the closure period to assure
that there is no decrease in the source of supply, but deoes
not restrict the development of a water right or a reservation
of water for nonconsumptive uses such as instream flow
protection. Further, development of a water right is not
prohibited outside the closure period. Since no claims,
permits, or instream -flow reservations exist for this purpose
no modification of the rule is required.

COMMENT: One commentor made a plea for instream flow,
indicating that it was important to c¢onserve habitat and
streamflow. Further there was a need to increase instream
flows s0 that a permanent flow existed to the river.

RESPONSE: At this time Grant Creek has no instream flow
water right protection. To increase water availability for
instream purposes would require reallocation of existing water
rights., With the enactment of the Water Leasing Study § 85-
2-436, MCA (1989) and, Changes in Appropriation Rights § 85-
2-402(6), MCA (1989), there has been created a window of
opportunity where existing consumptive water rights may be
leased for instream flow purposes. The water leasing study is
temporary and will terminate June 30, 1993, unless extended or
modified by the legislature. This study has the potential of
directly addressing increases in water availability for
instream flow. However, since § 85-2-319, MCA (1989) does not
provide the authority to reallocate existing uses, no
modifications of Rule II(2) have been made.

5. No other written or oral comments were received.

DEPARTMENT OF NATURAL RESOURCES

CHIEF LEGAL COUNSEL

Certified to the Secretary of State, January 15, 1990.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF THE ADOPTION of
of Rule I (ARM 42.21.314) ) Rule I (ARM 42.21.314)
relating to Property Tax for ) relating to Property Tax
Co-op Vehicles. ) Co-op Vehicles.

TO: All Interested Persons:

1. On November 9, 1989, the Department published notice
of the proposed adoption of Rule I (42.21.314) relating to
property tax for co-op vehicles at page 1805 of the 1989 Montana
Administrative Register, issue no. 21,

2. A Public Hearing was held on December 1, 1989 to
consider the proposed adoption of the rule. One comment was
received on behalf of the Montana Electric Cooperative
Association and the Montana Telephone Cooperative Association.
That comment and response are as follows:

COMMENT: These cooperative associations represent the
majority of the taxpayers directly affected by the rule.

RESPONSE: With the support of the associations and no
comments in opposition to the rule the department will proceed
with the adoption of the rule as proposed,.

3. Therefore, the rule as proposed is adopted.

€ / .

i /A"/J_/A,‘m-- Cotn ™ e
DENIS ADAMS, Director
Department of Revenue

Certified to Secretary of State January 15, 1990.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT ) NOTICE OF THE AMENDMENT of
of ARM 42.23.117 relating to ) ARM 42.23,117 relating to
a Surtax for Corporations. ) a Surtax for Corporations.

TO: All Interested Persons:

1. ©On December 7, 1989, the Department of Revenue
published notice of the proposed amendment of ARM 42.23.,117
relating to a surtax for corporations at page 2044 of the 1989
Montana Administrative Register, issue no. 23.

2. No comments were received. Therefore, the Department
amends ARM 42.23.117 as proposed.

"’/ C.’ by ’;_7 "d
DENIS ADAMS, Director
Department of Revenue

Certified to Secretary of State 1/15/90.
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

. The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule 1s consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address
is Room 138, Montana State Capitol, Helena, Montana 59620.
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Administrative Code Committee STATE CaPTOL

1 HELENA 59620
651st Montana I,gglslature (408) 444-3064
HOUSE MEMBERS SENATE MEMBERS
DOROTHY CODY GENE THAYER LEGISLATIVE COUNCIL STAFF

CHAIRMAN VICE CHAIRMAN ROBERT 8 PERSON,

R BUDD GOW.D LOREN JENKINS EXECUTIVE DIRECTOR
MARY LOU PETERSON ELEANOR L VAUGHN DAVID D. BOHYER. DIRECTOR
CAROLYN M $OUIRES BOB WILLIAMS RESEARCH AND

REFERENCE DIVISION

GREGORY J PETESCH, DIRECTOR
LEGAL SERVICES DIVISION

FOR THE COMMITTEE

JOHN MACMASTER
ATTORMEY

December 19, 1989

Mike Cooney

Secretary of State
Room 225, State Capitol
Helena, Montana 59620

Dear Secretary of State Cooney:

At its December 15, 1989, meeting the Administrative Code
Committee unanimously voted to send you the committee's objection
to ARM 10,55.804 for publication in the ARM adjacent to the rule.
The committee's objection is as follows:

At its December 15, 1989, meeting, the Administrative

Code Committee unanimously voted that this rule is

invalid because it mandates a gifted and talented

children program in each school district. Section
20-7-902(1), MCA, provides that "a school district may
identify gifted and talented children and devise

programs to serve them". The code section thus makes
establishment of the program discretionary, at the

choice of the school district. An administrative rule

is invalid if it conflicts with a statute. See

2-4-305(5) and (6)(a), MCA. The committee, which has
general legislative branch oversight over the adoption and
application of administrative rules, has done extensive
research into the validity of this rule and considered the
matter at numerous committee meetings. This objection is
authorized by, and is published pursuant to, 2-4-406, MCA,
which also provides that once the objection is published the
agency that adopted the rule bears the burden, in any action
challenging the legality of the rule, of proving that the
rule or portion of the rule objected to was adopted in
substantial compliance with sections 2-4-302, 2-4-303, and
2-4-305, MCA. That section also provides that the court may
award costs and reasonable attorney fees against the agency
if the court finds that the agency failed to meet its burden
of proof and that the rule was adopted in arbitrary and
capricious disregard for the purposes of the statute that
authorized the rule. The Administrative Code Committee's
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Secretary of State Mike Cooney
December 19, 1989
Page 2

objection to the rule does not constitute a vote or opinion
on the question of the desirability of gifted and talented
children programs, but rather, an opinion solely on the
issue of whether the rule violates the Montana
Administrative Procedure Act found in Title 2, Chapter 4, of
the Montana Code Annotated in that the rule makes mandatory
what the Montana Code Annotated makes discretionary.

I have discussed this matter and the manner in which the
objection can be published and the placement of the objection in
the ARM with Kathy Lubke, your Administrative Rules Bureau Chief.
You may find her suggestions valuable.

Sincerely yours,

0 dn o MDD

John MacMaster

MS5025 9353jmgb
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) 1is a
looseleaf compilation by department of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, iasued twice-monthly,
containing notices of rules proposed by
agenclies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which list MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Procedure Act for inclusion in
the ARM. The ARM is updated through September 30, 1989. 'This
table includes those rules adopted during the period October 1,
1989 through December 31, 1989 and any proposed rule action that
is pending during the past 6 month period. (A notice of
adoption must be published within 6 months of the published
notice of the proposed rule.) This table does not, however,
include the contents of this issue of the Montana Administrative
Reglister (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through September 30, 1989,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1989 and 1990 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

I-XIII and other rules - Veteran's Employment Preference -
Veteran's and Handicapped Person's Employment
Preference, p. 1361

2.21.8017 and other rule - Grievances, p. 1997

(Public Employees' Retirement Board)

2.43.302 and other rules - Montana's Retirement Systems -
State Social Security Program - Purchasing Service
Credit - Post-retirement Benefit Adjustments - Return
to Covered Employment After Retirement, p. 1999

(Teachers' Retirement Board)

I-VIT and other rules - Crediting Military Service -
Payment of Benefits at Death - Payment of Child's
Benefit - Bonuses as Compensation - Correcting Errors
on Wages Not Reported, p. 800, 1276

(Workers' Compensation Court)

2.52.101 Transfer of Organizational and Procedural Rules of
the Workers' Compensation Court to the Department of
Labor & Industry, p. 2177

AGRICULTURE, Department of, Title 4

I-v Production of Mint, p. 1374, 1839

(Montana Agriculture Development Council)

I-XIIY and other rules - Growth Through Agriculture Program,
p. 810, 1190, 1338

4.5.203 Designation of Noxious Weeds, p. 628, 899

4.12,1202 and other rules - Alfalfa Leafcutting Bees, p. 1
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4.12.2618 Bond Schedule for Itinerant Merchants, p. 1037, 1482
4.15.101 and other rule - Fees - Agriculture Debt Mediation
Scheduling and Agreement Procedures, p. 807, 1278

STA Q t [

I-VII Establishment and Operations of a Prelicensing
BEducation Program, p. 8

I-IX Establishment and Operations of a Surplus Lines

Stamping Office ~ Imposition Upon Transactions of
surplus Lines 1Insurance of a Stamping Fee -
Compulsory Membership in a Surplus Lines Advisory
Organization, p. 2008

6.6.505 Policy Definitions and Terms, p. 1252

6.6.506 and other rules - Medicare Supplement Insurance
Minimum Standards, p. 1039, 1230, 1301

COMMERCE epartment of, Tjitle 8

(Board of Athletics)

8.8.2803 and other rules - Prohibitions - Boxing Contestants -
Physician Requirements - Weights and Classes -
Scoring ~ Down - Equipment - Judges - Inspectors -
Appeals - Appeal of Decisions of Officials, p. 630,
967, 1483

8.8,2901 and other rules -~ Boxing Contestants - Down - Fouls -
Appeals, p. 1254, 2046

(Board of Cosmetologists)

8.14.814 and other rules - Fees, Initial, Renewal, Penalty and
Refund - Salons - Cosmetological/Manicuring, p. 1062,

1663
(Board of Dentistry)
I Prior Referral for Partial Dentures, p. 1065

8.16.101 and other rules - Board Organization - Examinations -
Allowable Functions - Minimum Qualifying Standards -
Minimum Monitoring Standards - Facility Standards -
Reporting Adverse Occurrences - Fees - Oral Interview
- Applications -~ Mandatory CPR, p. 942, 2179

8.16.402 and other rules - Examination - Permit Required for
Administration or Facility, p. 1066, 2187

(Board of Hearing Aid Disgpensers)

8.20.401 and other rules - Traineeship Requirements and
Standards - Fees - Notification of Address Change -
Record Retention - Code of Ethics - Disciplinary
Actions - Fines - Hearings - Minimum Testing and

Recording Procedures, p. 694, 1069, 1840

(Board of Horse Racing)

I-VI Superfecta Sweepstakes - Tri-superfecta Wagering,
p. 1693, 2191

8,22.301 and other rules — Simulcast Horse Racing = Simulcast
Race Meets Under the Parimutuel System for Wagering,
p- 1683, 2189

8.22.501 and other rules - Definitions - Parimutuel Exercise
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Persons - Jockeys - Pony Persons - Trainers -
Veterinarians - General Requirements - Medication,
p. 635, 968

(Board of Landscape Architects)

8.24.403 and other rules - Applications - Seals ~ Examinations
- Reciprocity - Suspensions and Revocations -
Complaint Process - Disciplinary Actions - Fines,
p. 698, 1279

(Board of Morticians)

8.30.406 and other rules - Examinations - Fee Schedule -
ltemization, p. 1624, 2193

(Board of Nursing)

8.32.411 Renewals, p. 1627

(Board of Occupational Therapists)

8.35.402 and other rules - Definitions - Applications for
Limited Permit ~ Pass-Fail Criteria - Fees -
Unprofessional Conduct - Limited Permits -
Reciprocity, p. 819, 1191

(Board of Outfitters)

8.39.504 and other rules - Licensure -- Approved Operations

Plan - Conduct =-- Standards of oOutfitter and
Professional Guide =~ Conduct -~ Additional Required
outfitter Procedures - Outfitter Records, p. 460,
1192

(Board of Pharmacy)

8.40.415 and other rule - Suspension or Revocation - Gross
Immorality and Dangerous Drugs, p. 703, 1193

(Board of Physical Therapy Examiners)

8.42.601 and other rules - Unprofessional Conduct -
Disciplinary Actions, p. 174, 833

8.42.702 and other rules -~ Reported Vieolations, p. 463, 833

(Polygraph Examiners)

8.47.404 License Renewal — Date, p. 465, 972

(Board of Public Accountants)

8.54.204 and other rules = Licensing of Public Accountants,

1870
8.54.817 and other rules - Credit for Service as Report
Reviewer - Definitions - Filing of Reports -
Alternatives and Exemptions Reviews and Enforcement,
p. 1866

(Board of Radiologic Technologists)

8.56.409 Fees Schedule, p. 430, 753

8.56.602 and other rules - Permit Applications - Course
Requirements - Permit Examinations - Temporary
Permits - Permit Resitrictions, p. 949

(Board of Realty Regulation)

8,.58.411 Fee Schedule, p. 432, 754

8.58.412 Inactive Licenses - Reactivation of Licenses -
continuing Education, p. 467, 1339

(Board of Sanitarians)

8.60.408 Minimum Standards for Registration Certificate,
p. 1629

8.60.413 Fee Schedule, p. 2014
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(Board of Social Work Examiners and Professional Counselors)
8.61.1601 and other rules - Hours, Credits and Carry Over - Fee
Schedule - Ethical Standards, p. 434, 755

(Board of Speech/Language Pathologists and Audiologists)

8.62.404 and other rules - Speech/Language Pathology and
Audiology, p. 1699, 2194

8.62.504 Nonallowable Functions of Aides, p. 645, 1566

(Board of Veterinary Medicine)

I Advisory Committee, p. 952, 1341

8.64.504 and other rules - Annual Renewal of Certificate of
Registration - Continuing Education - Conduct
- Unprofessional Conduct, p. 823, 1195

(Building Codes Bureau)

8.70.104 Incorporation by Reference of the Model Energy Code,
p. 1070, 1909

(Milk Control Bureau)

8.79.201 Regulation of Unfair Trade Practices, p. 708, 1196

(Financial Division)

I Investment Securities, p. 1377, 2196

I-III Application Procedure for Authorization to Engage In
the Escrow Business - Change of Ownership in Escrow
Businesses -~ Examination of Escrow Business, p. 2015

8.80.102 Banks - Direct Leasing of Personal Property, p. 470,
1280

(Board of Milk Contreol)

8.86.301 Class I Price Formula - Class I Wholesale Prices,
p. 2101

8.86.301 Formula for Fixing Class I Wholesale, Retail, Jobber
and Institutional Prices, p. 1546

8.86.301 Class I Resale Pricing Formula, p. 710, 2047

8.86.504 and other rule - Quota Plans, p. 501, 973

8.86.505 Quota Rules for Producers Supplying Meadow Gold
Dairies, Inc., p. 2099

8.86.506 Statewide Pooling Arrangements as it Pertains to
Producer Payments, p. 2109

(state Banking Board)
Application Procedure for a Certificate of
Authorization to Establish a New Branch, p. 1380,
2201

I Application Procedure for Approval to Merge
Affiliated Banks, p. 1302, 2198

(Local Government Assistance Division)

I Administration of the 1989 Federal Community
Development Block Grant (CDBG) Program, p. 718, 974
I Administration of the 1989 Federal Community

Development Block Grant (CDBG) Program, p. 647
(Board of Investments)

I-IX Montana Economic Development Act - The Conservation
Enhancement Program, p. 1634, 2204
I-XVII Economic Development Bond Program - Investments By

the Montana Board of Investments, p. 252, 659
8.97.802 and other rules - Montana Capital Company Act -
Investments by the Montana Board of Investments,
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p. 1881

8.97.1101 and other rules = Organizational Rule - Forward
Commitment Fees and Yield Requirements for All Loans
- Loan Programs Assumptions, p. 1631, 2203

8.97.1502 Interest Rate Reduction for Loans Funded from the
Coal Tax Trust, p. 472, 977

(Board of Housing)

8.111.305 Qualified Lending Institutions, p. 504, 978

(Montana State Lottery Commission)

8.127.101 and other rule - Organizational Rule - Retailer
Commissions, p. 954, 1484

8.127.203 and other rules - befinitions - Retailer Bonding -
Duties - Revocation or Suspension of Licensed -
Prizes - On-line Endorsement, p. 2017

D e 10

(Superintendent of Public Instruction)

I-IV Spending and Reserve Limits, p. 24

I-v Guaranteed Tax Base, p. 15

I-VIX Permissive Amount, Voted Amount and School Levies,
p. 29

(Board of Public Education)

10.55.804 and other rules - Gifted and Talented - Experience
Verification - Class 3 Administrative Certificate,
p- 1072, 2050

10.57.301 and other rules - Endorsement Information -
Endorsement of Computer Science Teachers - Policy
Governing Pupil Instruction-Related Days Approved for
Foundation Program Calculations - Program of Approved
Pupil Instruction-Related Days, p. 2116

10.57.301 and other rules - Endorsement Information - Class
2 Teaching Certification, p. 312, 662

10.57.401 Class 1 Professional Teaching Certificate, p. 1640

10.65.201 Policy Statement on Kindergarten Accreditation and
Schedule Variances, p. 311, 662

(State Library Commission)

I Reimbursement to Libraries for Interlibrary Loans,
p. 956, 1844

(Montana Arts Council)

10.111.705 challenge Grants for Permanent Endowment Development,
p. 649, 979

FAMILY SERVICES, Department of, Title 11

11.5.1002 and other rule - Day Care Rates Payments and Parental
Access to Day Care Facilities, p. 1305, 1664

11.14.314 and other rule - Group Day Care Home Health Care
Requirements, p. 2020

11.16.120 and other rules - Licensure of Adult Foster Care
Homes, p. 1706, 2207
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FISH.. WILDLIEE AND PARKS, Department of, Title 12

I-VI
I-VI
12.6.901
12.6.901
12.6.9203
12.9.210
HEA

I

I

I-III
I-v

I-XV
I-XV
I-XXIV
I-XXXII
I-XXXVIII
16.8.807

16.8.921

16.10.606
16.20.901
16.26.102

16.45.101

2-1/25/90

Paddlefish Egg Donations, Marketing and Sale,
p. 1383, 2051

Upland Game Bird Habitat Enhancement Program,
p. 1386, 2054

Water Safety Regulations = Closing Certain Waters,
p. 35

Water Safety Regqulations, p. 1257, 1910

Helena Valley Equalizing Regulations, p. 506, 1281
Warm Springs Game Preserve, p. 38

A tm jitle

Access of Funeral Directors or Morticians to Copies
of Death Certificates, p. 1480

Food and Consumer Safety - Temporary Licensing of
Tourist Homes During the Montana Centennial Cattle
Drive, p. 720, 980

Living Will Procedures for Emergency Medical Services
Personnel, p. 1737, 2232

Reports of Unprotected Exposure to Infectious
Disease, p. 1733, 2229

Pretreatment Standards for Discharges Into Publicly
Operated Treatment Works, p. 1457, 2063

Licensure Standards for Medical Assistance
Facilities, p. 2349, 479, 663

Petroleum Tank Release Compensation Program, p. 40
Occupational Health - Asbestos Control, p. 1740, 2234
and other rules - Licensing of Emergency Medical
Services, p. 1712, 2212

and other rule -~ Monitoring and Reporting of Air
Quality Data, p. 1259, 2059

and other rules - Air Quality Permitting of New or
Altered Sources of Air Contamination, p. 181, 315,
756

Temporary Licensing of Tourist Homes During the
Montana Centennia) Cattle Drive, p. 1390, 2211

and other rules - Montana Pollutant Discharge
Elimination System, p., 1391, 2060

and other rules - Women, Infants and Children,
p. 2022
and other rules - Underground Storage Tanks -

Reimbursement for Petroleum Storage Tank Release
Clean Ups, p. 1075, 1308, 1912

artme
Classifying Certain Types of Actions as Categorical
Exclusions, p. 508, 900

Installation of Motorist Information Signs Along
Interstate and Primary Highways, p. 1641, 111
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18.8.510B and other rules - Convoy Moves of Oversize Vehicles -
Flag Vehicle Reguirements, p. 2027

u NS epart; [+ tle
20.3.202 and other rules - Definitions - Clients' Rights ~
Outpatient Component Requirements - Certification
System for Chemical Dependency Personnel - Chemical
Dependency Education Course Requirements - ACT,
p. 2121

20.7.102 Priscner Application Procedure, General Statute
Requirement, p. 1767

JUSTICE, Department of, Title 23

I-XLVII Emergency Rules - Gambling, p. 1485

I-L Gambling, p. 1769

8.124.101 and other rules - Gambling, p. 2127

8.124.102 and other rules - Emergency Amendment and Adoption -
video Gambling Machine Rules, p. 1504

(Board of Crime Control)

23.14.401 and other rules - Administration of Peace Officer
Standards and Training - Minimum Standards for the
Employment of Detention Officers - Requirements for
Detention Officer Certification - Referenced Rules to
Apply to Full-time and Part-time Detention Officers,
p. 1559, 2064

23.14.404 and other rule - General Reguirements for
Certification - Requirements for the Basic
Certificate, p. 1557, 2065

LABOR _AND USTRY epartment Title 24

{(Human Rights Commission)

24.9.212 Confidentiality ~ Procedure on Finding of Lack of
Reasonable Cause - Contested Case Record - Exceptions
to Proposed Orders, p. 2157

24.12.201 and other rules - New Horizons Program for Displaced
Homemakers, p. 722, 1198

24.16.9003 Establishing the Standard Prevailing Rate of Wages,
p. 375, 665

24,16.9009 and other rule - Prevailing Wage Enforcement -
Placing All Prevailing Wage Cases Under Wage Claim
Proceedings, p. 1654, 2249

(Board of Personnel Appeals)

I-VIII Review of Wage Claims by the Board of Personnel
Appeals, p. 1656, 2250

(Workers' Compensation)

24.29.101 and other rules - Transfer of Part of the
Organization and Function of the Division of Workers'
Compensation to the Employment Relations Division,
p. 2151
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STATE_LANDS, Department of, Title 26

I-v Department of State Lands' Responsibility to Maintain
State Land Ownership Records, p. 2546, 667
I-XII and other rules - Disposal of Underground Coal Mine

Waste - Individual Civil Pepaltlies - Restrictions on
Financial Interests of Multiple Interest Advisory
Boards, p. 1309

26.4.724 and other rules - Revegetation of Land Disturbed by
Coal and Uranium Mining Operations, p. 1885

LIVESTOCK, Depart t of 2
I Notice of Change of Agent Employment Status, p. 511,
1845

32.2.401 and other rules - Requiring a Sheep Permit before
Removal of Sheep from County or State - Fees, p. 1894
32.3.201 and other rules - Regulating Sheep, Bison and Llamas,

p. 1660
NATURAL SOURCES AND CQNSERVA Department of, Title 36
I-TI Reject Permit Applications for Consumptive Uses -~

Modify Permits for Nonconsumptive Uses in Rock Creek
Basin, p. 1334

I-11 Reject Permit Applications for Consumptive Uses and
to Modify Permits for Nonconsumptive Uses in Grant
Creek Basin, p. 959

(Board of Natural Resources and Conservation)

36.15.101 and other rules - Floodplain Management, p. 727, 1665

36,16.118 Voluntary Transfer of A Reserved Water Right,
p. 1564, 2066

(Board of Water Well Contractors)

36.21.415 Fee Schedule, p. 1790, 119

(Board of 0il and Gas Conservation)

I Incorporating by Reference Rules Pertaining to the
Montana Environmental Policy Act, p. 2164

36.22.307 and other rules - Issuance of 0il and Gas Drilling
Permits - Public Notice Requirements - Change of
Ownership Reguirements - Bond Release, p. 1792

36.22.601 and other rules - Emergency Amendment - Public Notice
and Opportunity to be Heard Before Drilling Permits
May Be Issued, p. 1512

PUBLIC SERVICE REGULATION, Department of, Title 38

I-XXIII and other rule - Establishing Certain Minimum
Standards for the Adeguacy of Telecommunications
Services, p. 377, 1515

38.4.105 and other rules - Intrastate Rail Rate Proceedings,
p. 1796, 2252

38.5.301 Filing Requirements for Municipal Water and Sewer
Utilities, p. 743, 981
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REVENUE, Department of. Title 42

I Property Tax for Co-op Vehicles, p. 1805

I Bad Debt Credit - Special Fuel Dealers - Motor Fuels
Tax, p. 1262, 1847

I Prepayment of Motor Fuel Taxes, p. 1264, 2068

I Allocation of Accommodation Tax, p. 1164, 1529

I Bad Debt Credit - Motor Fuels Taxes, p. 831, 1282

I Keylock or Cardtrol Statements, p. 745, 1284

I and other rules - Centrally Assessed Property -
Market Value of Pollution Contreol Equipment, p. 316,
760

I-v Property Tax - Reappraisal of Real Property, p. 54

42.6.101 and other rules - Transfer of Child Support
Collection Rules to Department of Social and
Rehabilitation Services, p. 757

42.12.205 and other rule - Requirements Wwhen Licensing is
Subject to Lien, p. B28, 1163

42.15,106 Personal Income Tax Surcharge, p. 1801, 120

42.15.117 Capital Gain Exclusion for Income Taxes, p. 1266

42.17.105 Computation of Withholding Taxes, p. 1803, 121

42.17.114 and other rule - W-2 Filing Dates for Withholding
Taxes, p. 1268, 1846

42,18.101 and other rules - Property Tax - Reappraisal Plan,
p. 2031

42.20.401 and other rules - Property Tax - Sales Assessment
Ratio, p. 2039

42,23.117 Surtax for Corporations, p. 2044

42.23.413 Carryover of Net Operating Losses - Corporation
L.icense Tax, p. 2166

42.27.102 Distributors Bond for Motor Fuels, p. 1799, 122

42,27.301 Gasoline Seller's License for Motor Fuels, p. 747,

1283

SECRETARY OF STATE, Title 44

I

Interpretive Rule Regarding Facsimile Requests for
Absentee Ballots, p. 749, 1343

I-T11I1 and other rules - Fee Schedules for Filing Documents
in the Secretary of State's Office - Facsimile
Filings - Priority Fees, p. 963, 1342

1.2.217 History Notes - Authority Extensions, p. 652, 901

1.2.419 Filing, Compiling, Printer Pickup and Publication for
the Montana Administrative Register, p. 1806, 2253

44.9.103 and other rules - Mail Ballot Elections, p. 2168

SOCIAL AND REHABILITATION S E e tment o© Title 46

I and other rule - Transfer of Resources for General
Relief Eligibility Purposes, p. 1905, 127

I Bona Fide Effort to Sell Non-home Real Property for
Medicaid Eligibility Purposes, p. 561, 882

1 and other rules - General Relief, p. 602, 884
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46.10.304A
46.10.407
46.10.508

46.12,101

46.12.302
46.12.204

46.12.303
46.12.402

46.12.505
46.12.505
46.12.511
46.12.525
46.12.532
46.12.545
46.12.550
46.12.555
46.12.570
46.12.570
46.12.571
46.12.703
46.12.1011

46.12.1201

46.12.1201

46.12.2003
46.12.2003
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and other rules - Medicaid Coverage of Hospice
Services, p. 584, 842

AFDC Work Supplementation Program, p. 5, 669

and other &rules <« Child Support Enforcement
Procedures and Administration, p. 74

Network Pilot Program in Lewis and Clark County,
p. 751, 1199

Transfer of Resources Rule for the AFDC Program,
p. 1896, 123

and other rules - Eligibility Requirements for the
AFDC Program, p. 1166, 1570

and other rules - A Program for Medicaid Payment of
Medicare Insurance Premiums, Deductibles, and
Coinsurance, p. 569, 835

and other rules - Medicaid Provider Sanctions,
p. 1819 -

and other rules - Two Per Cent (2%) Increase in
Medicaid Fees for Provider Services, p. 563, 859
Medicaid Overpayment Recovery, p. 2175

Medicaid Sanctions for Intermediate Care Facilities
for the Mentally Retarded, p. 1808

and other rules - Reimbursement for Certified
Registered Nurse Anesthetists' Services, p. 1171,
1848

Diagnosis Related Groups, (DRGs), p. 513, 864
Swing-bed Hospitals, p. 2556, 670

and other rules - oOutpatient Physical Therapy
Services, p. 597, 868

Reimbursement for Speech Therapy Services, p. 596,
876

and other rules - Oc¢upational Therapy Services,
p. 1270, 1669

and other rules -~ Home Health Services, p. 654, 1285
and other rules - Personal Care Services, p. 517, 982
and other rules - Clinic Services Provided by Public
Health Departments, p. 1168, 1850

and other rules - Clinic Services Covered by
Medicaid, p. 522, 877

and other rules - Coverage Requirements and
Reimbursement for Clinic Services - Psychological
Services - Clinical Social Work Services, p. 71
Reimbursement for Outpatient Drugs, p. 515, 879

and other rules - Specialized Nonemergency Medical
Transportation, p. 1811, 2254

and other rules - Reimbursement of Nursing Facilities
for Nurse Aide Wage Increases - Oxygen Equipment -
Incorporation of the Patjient Assessment Manual -
Other Matters, p. 1814, 2255

and other rules - Reimbursement for Skilled Nursing
and Intermediate Care Services, p. 525, 983
Reimbursement for Physician Services, p. 520, 880
Updating of Procedure Codes for Physician Services,
p. 548, 881
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46.12.3207
46.12.3401
46.13.405

46.25.101
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Ineligibility for Certain Medicaid Benefits Following

Certain Transfers of Resources, p. 1898, 124

Medicaid Coverage of Eligible Pregnant Women and

Infants, p. 550, 883

Low Income Energy Assistance Program (LIEAP),
1174, 1571

and other rules - General Relief, p. 1825, 2271
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