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The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules, the 
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where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed IJtage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE FINANCIAL DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to credit unions 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
8.80.401 CREDIT UNIONS -
SUPERVISORY AND EXAMINATION 
FEES AND 8.80.402 CREDIT 
UNIONS - LIMITED INCOME 
PERSONS, DEFINITION 

1. On October 31, 1990, at 10:00 a.m., a public hearing 
will be held in the downstairs conference room of the 
Department of Commerce building, 1424 - 9th Avenue, Helena, 
Montana, to consider the proposed amendment of the above­
stated rules. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.80.401 CREDIT UNIONS - SUPERVISORY AND EXAMINATION 
~ (1) supervisory fees (annual): 

Total Assets 

$500,000 or less 

Over $500,000 and not 
over $1,000,000 

over $1,000,000 and not 
over 2,000,000 

over $2,000,000 and not 
over $5,000,000 

over $5,000,000 

Fee 

2-9 .J..Q cents per 
$1,000 ($10 min.). 

$~&e 12Q plus ~~ ~ cents 
per $1,000 in excess of 
$500,000. 

$~&5 ~ plus ~4 ~ cents 
per $1,000 in excess of 
$1,000,000. 

$~2-5 .4J!Q plus 1-9 ll cents 
per $1,000 in excess of 
$2,000,000. 

$~~§ 940 plus r lQ cents 
per $~00 in excess of 
$5,000,000. 

The above fees will be assessed upon the December 31 
total assets of each year and become due and payable on or 
before February 15 of the next succeeding year. 

(2) Examination fees will be billed upon completion of 
each examination and based on the following*: 

tal Examiner time spent at credit union site and in 
office will be billed based on total examiner hours times 
examiner hour compensation. 
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Cbl Office staff and supervisory review will be based on 
staff hours used times hourly compensation of staff involved 
in review and analysis. 

Ccl Examiners in training will not be included in hourly 
billing until such time as supervisors are assured of the 
individual's capability. 

Total Asset!> 

$25,000 or less 

over $25,000 and not 
over $500,000 

over $500,000 and not 
over $5,000,000 

over $5,000,000 

$e~~&e ~ (minimum fee) . 

$eS ~ plus & ~ cents 
per $100 in assets over 
$25,000. 

$++~r59 ~ plus e ~ cents 
per $100 in assets over 
$1,000,000. 

$rre+~r;a ~ plus r~S 
1LlQ ee~es per $100 in 
assets over $5,000,000. 

A charge of $~r&e ~ per hour per examiner engaged in 
the examination will be made in addition to the above charges. 

(*) Newly chartered credit unions receive an examination 
during the first year at no cost." 

Auth: Sec. 32-3-201, MCA; IMP, Sec, 32-3-201, MCA 

REASON: These fees are being increased to make them 
commensurate with program area costs. 

"8.80.402 CREDIT UNION - LIMITED INCOME PERSONS. 
DEFINITION 

(1) Existing credit unions may include within their 
field of membership limited income persons for whom credit 
union services are not otherwise available. 

(2) Limited income persons are defined as those persons 
whose annual income is less than that specified below based 
upon family size: 

Family Size 
1 
2 
3 
4 
5 
6 

Annual Income 
$3-;-8+9 .§...ll.i 

+;-8&9 ~ 
~;-8'}9 .i.....!!..2..Q 
& ;-3-re ll.....2ll 
~;-3-+9 ~ 
&;-3-&9 ~ 

For family units with more than six members, add $r;9rS 
1,780 for each additional member." 

Auth: Sec. 32-3-201, MCA; IMP, Sec. 32-3-307, MCA 

REASON: This amendment is necessary to apply an inflation 
factor to poverty thresholds of the previous year. The 
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poverty threshold is derived by the United States Department 
of Commerce, Bureau of the Census. 

3. Interested persons may submit their data, views and 
arguments, either orally or in writing, at the hearing. 
Written data, views and arguments may also be submitted to the 
Financial Division, 1520 E. Sixth Avenue, Lee Metcalf 
Building, Room 50, Helena, Montana 59620-0542, no later than 
November 8, 1990. 

4. Annie Bartos, attorney, has been designated to 
preside over and conduct the hearing. 

FINANCIAL DIVISION 
DONALD W. HUTCHINSON, 
COMMISSIONER 

certified to the Secretary of State, october 1, 1990. 
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BEFORE THE BOARD OF LAND COMMISSIONERS 
AND THE DEPARTMENT OF STATE LANDS 

OF THE STATE OF MONTANA 

In the matter of the ADOPTION OF 
A RULE PROHIBITING EXPORT OF 
LOGS HARVESTED FROM STATE LANDS 
AND REQUIRING PURCHASERS OF 
STATE TIMBER TO ENTER INTO 
NONEXPORT AGREEMENTS 
IMPLEMENTING THE FOREST 
RESOURCES CONSERVATION AND 
SHORTAGE RELIEF ACT OF 1990 

TO: All Interested Persons 

NOTICE OF PROPOSED 
ADOPTION OF A RULE 
REQUIRING PURCHASERS 
OF STATE TIMBER TO 
ENTER INTO NONEXPORT 

AGREEMENTS 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On November 19, 1990, the Board of Land Commissioners 
and the Department of State Lands propose to adopt a rule re­
quiring that all purchasers of state timber enter into an a­
greement with the department promising not to export unproces­
sed timber originating from state lands. 

2. The proposed rule provides as follows: 

RULE I AGREEMENT NOT TO EXPORT STATE LOGS (1) This 
rule carries out the purposes of section 491 of the Forest 
Resources conservation and Shortage Relief Act of 1990 (re­
ferred to hereinafter as the Act) which became effective on 
September 10, 1990 and the definitions stated in that Act are 
hereby incorporated by reference. The text of the Act may be 
found at pages H5920 through H5924 of the Congressional Record 
for July 30, 1990. [proper citation to be added when available] 
This rule replaces and supercedes any prohibitions imposed by 
subsection 491(d) (3) (B) of the Act. 

(2) Any person purchasing timber from the state of Mon­
tana must first have entered into an agreement with the depart­
ment (referred to hereinafter as a nonexpert agreement) con­
taining the following commitments on behalf of the purchaser: 

(a) Unprocessed timber, as defined in the ~ct, originat­
ing from lands owned by the state of Montana shall not: 

(i) be exported from the United States; or 

(ii) be sold, traded, exchanged, or otherwise given to 
any person unless that person agrees not to export such unpro­
cessed timber from the United States and agrees to require such 
a prohibition in any subsequent resale or other transaction 
involving such unprocessed timber. 
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(b) in the event purchaser violates any of the provisions 
of the nonexpert agreement, the department, after notice and 
opportunity for a hearing, may: 

(i) terminate any timber sale contracts or timber sale 
permits with that purchaser; and/or 

(ii) bar purchaser from entering into any future con­
tracts for the purchase of timber with the state of Montana for 
a period of up to five (5) years. 

(d) For purposes of such nonexpert agreement, the term 
"export" shall mean either direct or indirect export to a for­
eign country and occurs on the date that a person enters into a 
contract or other binding transaction for the export of unpro­
cessed timber or, if that date cannot be established, when 
unprocessed timber is found in an export yard or pond, bundled 
or otherwise prepared for shipment, or aboard an ocean-going 
vessel. An export yard or pond is an area where sorting andfor 
bundling of logs for shipment outside the United states is 
accomplished. Timber is exported indirectly when export occurs 
as a result of a sale to another person or as a result of any 
subsequent transaction. 

(e) The nonexpert agreement may be terminated by the 
purchaser upon the termination of any and all contracts or 
permits for the purchase of unprocessed timber originating .from 
lands owned by the state of Montana. The nonexpert agreement 
may be terminated by the department upon thirty (30) days no­
tice. 

(3) The provisions of such nonexpert agreement shall not 
apply to any contract or permit for the purchase of unprocessed 
timber from state lands entered into before the effective date 
of such nonexpert agreement. 

(4) The prohibitions of such nonexpert agreement shall 
not apply to specific quantities of grades and species of un­
processed timber originating from state lands which the United 
states s~cretary of commerce determines by· rule to be surplus 
to the needs of timber manufacturing facilities in the United 
states as provided in the Act. 

(5) The provisions of such nonexpert agreement shall be 
suspended or modified as provided in any order of the president 
of the United States pursuant to subsections 491 (e), (f), or 
(i) of the Act. 
AUTH: Section 77-5-201, MCA; IMP: Section 77-5-201, MCA. 

3. This rule is adopted to carry out the purposes of 
Section 491 of the federal Forest Resources Conservation and 
Shortage Relief Act of 1990 which prohibits the export of un­
processed timber originating from state lands to promote the 
conservation of forest resources and improve the supply of 
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forest resources available to domestic processors, This rule 
replaces and supercedes any prohibitions imposed by subsection 
49l(d) (3) (B) of the Act. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed rule in writing to Gary 
Brown, State Forester, 2705 Spurgin Road, Missoula, Montana 
59801 postmarked no later than November 8, 1990. 

5. If a person who is directly affected by the proposed 
adoption wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Gary Brown, state Forester, 2705 Spurgin 
Road, Missoula, Montana 59801 postmarked no later than November 
8, 1990. 

6. If the agency receives requests for a public hearing 
on the proposed adoption from either lOt or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the legis­
lature; from a governmental sub-division or agency; or from an 
association having not less than 25 members who will be direct­
ly affected, a hearing will be held at a later date. Notice of 
the hearing will be published in the Montana Administrative 
Register. Ten percent of those persons directly affected has 
been determined to be seven (7) persons based on the number of 
persons bidding on state timber sales during the past two fis­
cal years. 

7. The authority of the department and board to make the 
proposed rule is based on Section 77-5-201, MCA and the rule 
implements the same section together with the federal Act cited 
above. 

D nis D. Casey, ommissioner 
Department of State Lands 

Certified to the Secretary of State on October 1, 1990 

19-10/ll/90 MAR Notice No. 26-2-61 



-1878-

BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of New Rules I through IV 
relating to telephone license 
tax. 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING 
on the PROPOSED ADOPTION 
New Rules I through IV 
relating to telephone 
license tax. 

1, On November 14, 1990 at 10:00 a.m., a public hearing 
will be held in Room 212 of the Montana State Library, 1515 
East Sixth Avenue, Helena, Montana, to consider the adoption 
of new rules I through IV, relating to telephone license tax. 

2. The proposed new rules I through IV do not replace 
or modify any section currently found in the Administrative 
Rules of Montana. _ 

3. The new rules as proposed to be adopted provide as 
follows: 

Rule I DEFINITIONS (1) The term "gross income" means 
all the gross operating income derived from intrastate 
telephone business without allowance for expenses and 
deductions. Gross operating income includes, but is not 
limited to, local revenues, private line revenues, access 
revenues and long distance service revenues. Gross income 
does not include non-operating income or uncollectible 
accounts actually written off during the year provided 
recoveries of uncollectible accounts are included in gross 
income in the year of recovery. 

( 2) The term "non-operating income" means income 
derived from non-transmission related services or activities. 
This would include income from activities that are not 
necessary for or directly related to the transmission of 
messages, Non-operating revenues must be segregated and 
separately identified from other charges. Examples of non­
operating income are interest income, dividends, and rents. 

( 3) The phrase •non-transmission related services or 
activities" includes, but is not limited to, installation, 
repair, maintenance, construction, termination, engineering 
handling, financing, interest, billings and collection, 
automated data storage, data retrieval and processing 
services, and the use of computer time or other equipment if 
the sales or rentals of that equipment are not includable as 
gross income. For example, a company that provides access to 
an on-line computer data base would not be subject to the tax 
on the receipts from the data processing or inquiry, but 
would be subject to tax on the receipts from the separately 
stated transmission of the data. 

(4) The term "telephone business" means the access and 
transport, for hire, of two-way communications originating 
from a point of access to a point of termination within the 
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state of Montana. This includes, but is not limited to, the 
transmission of messages or information through use of 
local, toll and wide area telephone service, private line 
service, channel service, teletypewriter, computer exchange 
service, cellular mobile telecommunications service, 
specialized mobile radio, stationary two-way radio, paging 
service, or any other form of mobile and portable 
communications. Telephone business does not include the 
sale, lease, repair, installation, or maintenance of 
equipment or the provision of non-transmission related 
services. 

(5) The term "equipment" means all items generally 
classified as customer premise equipment such as telephone 
and terminal equipment. This includes, but is not limited 
to, telephone instruments, station sets, dialers, modems, 
private branch exchanges (PBX), computers, inside wiring, 
facsimile machines, pagers and non-electronic associated 
items such as documentation, manuals, and furniture. 

AUTH: 15-53-104 MCA IMP: 15-53-101 MCA 
RULE II ANNUAL PAYMENTS FOR SMALL FILERS (1) If the 

total amount of tax due is less than $50 in each of the 
quarters during the preceding calendar year, the taxpayer may 
file an annual return in lieu of filing the quarterly 
returns, provided the annual return is filed along with full 
payment within 60 days after the close of the calendar year. 

AUTH: 15-53-104 MCA IMP: 15-53-101 MCA 
RULE III PENALTY AND INTEREST (1) Penalty attaches if 

delinquent tax is not paid within ten days of notice of final 
determination. Thereafter interest is calculated on the 
amount of tax plus penalty. 

(2) In the instance of a delinquent telephone license 
tax liability, interest is calculated at the rate of 1% per 
month on the unpaid balance of both the tax and the 10% 
penalty. 

(3) In the instance of a deficiency, the interest is 
calculated at the rate of 1\ per month on the unpaid tax 
until such time as penalty attaches. 

AUTH: 15-53-104 MCA IMP: 15-53-111 MCA 
RULE IV EFFECTIVE DATE Rules I through IV are 

effect1ve January 1, 1991. 
AUT!!: 15-53-104 MCA 
4. The authority of the 

the proposed rules is based on 

IMP: 15-53-104 MCA 
Department of Revenue to adopt 
Section 15-53-104, MCA. 

5. The Department proposes to adopt new rules I 
through IV because the industry has changed dramatically 
since the divestiture of AT & T in 1984. In response to the 
change, the department is changing its interpretation and 
implementation of the existing law. The law is no longer 
easily understood and requires interpretation. 

Rule l is necessary because "gross income" and 
"telephone business" now require definition. The ancillary 
terms used in those definitions needed clarification as well. 
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Rule II is necessary to minimize the administrative 
costs for both the telephone business and the department. 

Rule III is necessary because Sections 15-53-105 and 15-
53-111, MCA) do not specify when the penalty attaches in the 
case of a deficiency assessment. 

Rule IV states the effective date of the change in 
interpretation and implementation. 

6. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. 
Written data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, MT 59620 

no later than November 26, 1990. 
1. Cleo Anderson, Department of Revenue, has been 

designated to preside over and conduct the hearing. 

DENIS ADAMS, Director 
Department of Revenue 

Certified to Secretary of State October 1, 1990. 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 1.2.419 
regarding scheduled dates for 
the Montana Administrative 
Register 

NOTICE OF PROPOSED 
AMENDMENT OF ARM 1.2.419 
FILING, COMPILING, PRINTER 
PICKUP AND PUBLICATION OF 

THE MONTANA ADMINISTRATIVE 
REGISTER 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons. 

1. on November 10, 1990, the office of the Secretary of 
State proposes to amend ARM 1.2.419 regarding the scheduled 
dates for the Montana Administrative Register. 

2. The rule as proposed to be amended provides as follows: 

1. 2 • 419 FILING. COMPILING. PRINTER PICKYP AND 
PUBLICATION SCHEDULE FOR TUE MONTANA APMINISTBATIVE REGISTER 

(1) The scheduled filing dates, time deadlines, compiling 
dates, printer pickup dates and publication dates for material 
to be published in the Montana Administrative Register are 
listed below: 

January ~1. 
January -l-51.1 
JIUIII8!'f 2 9 
February 4 
February -H-U 
Mareh S! 
March ~ll 
April ~1 
April Hl2 
May '1.§. 
May *.3..!1. 
June <4-.J. 
June -1-&ll 
July ~1 
July H12 
August 62 
August ~19 
September +1 
September ¥/-1.§. 
october -1-1. 
October -i-521 

19-10/11/90 

199-9.2.1 Schedule 

January ~8 
January Hll 
JaRIIary 39 
[gbruarv 5 
February H.3..Q 
March 62 
March ~U 
April ~1 
April ¥1-1.§. 
May 31 
May ~ll 
June 5! 
June ~ll 
July ~1 
July H.l§. 
August '1.§. 
August >H.1.Q 
September 5! 
September -1-&17 
October ~.8. 
October Hll 

Printer Pickup 

January +9 
January Hll 
J&RIIary * 
[ebruary 6 
February Hll 
March '1.§. 
March >H..3..Q 
April +.J. 
April -1-&11 
May 9§. 
May all 
June 62 
June ~19 
July 5.J. 
July ~11 
August &1 
August ~1.1 
September 62 
September ~~ 
october ~.ll. 
October Hll 

Publication 

January Hll 
January ~ll 
Fe~r11ary 8 
[ebruary 14 
February ~2..!!. 
March *ll 
March ~ll 
April Hll. 
April *12 
May Hl.§. 
May *.lQ 
June Hll 
June ~ll 
July Hll. 
July *12 
August *12 
August ~ll 
September Hll 
Septe111ber ~2..§. 
October H11 
october ~ll 
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November 5! November 'J2 November &.§. November Hll 
November -19ll November ~.12. Novellber *l.!!. November #'},U 
December -3-1 December •1 December 5! December Hll 
December Hl.§. December -1-&ll December -19ll December ~ll. 

(3) remains the same. 
AUTH: sec. 2-4-312, MCA IHf, Sec. 2-4-312, MCA 

3. The rule is proposed to be amended to set dates 
pertinent to the publication of the Montana Administrative 
Register during 1991. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendllent in writing to: 

Rathy Lubke, Chief 
Administrative Rules Bureau 
Secretary of state's Office 
Room 225, Capitol Building 
Helena, MT 59620 

no later than November 8, 1990. 

~:U.t:- ~. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I through 
V and amendment of ARM 
46.12.4008 pertaining to 
treatment of income and 
resources of institutional­
ized spouses for medicaid 
purposes 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF 
RULES I THROUGH V AND THE 
AMENDMENT OF ARM 46.12.4008 
PERTAINING TO TREATMENT OF 
INCOME AND RESOURCES OF 
INSTITUTIONALIZED SPOUSES 
FOR MEDICAID PURPOSES 

1. On November 1, 1990, at 10:00 a .. m., a public hearing 
will be held in the auditorium of the social and Rehabilita­
tion Services Building, 111 Sanders, Helena, Montana to 
consider the proposed adoption of Rules I through V and amend­
ment of Rule 46.12.4008 pertaining to treatment of income and 
resources of institutionalized spouses for medicaid purposes. 

2. The rules as proposed to be adopted provide as 
follows: 

BULE I INSTITYTIOHALIZED SPOUSE. DEFINITIONS (1) The 
following definitions apply with respect to (Rules I, II, III, 
IV and V) and ARM 46.12.4008. 

(a) "Community spouse" is the member of the married 
couple who continues to reside in the community after the 
institutionalization of the other spouse. 

(b) "Community spouse resource allowance" means the 
amount of the couple's combined countable resources which are 
transferrable to the community spouse, as determined under 
(Rule III]. 

(c) "Continuous period of institutionalization" means at 
least thirty (30) consecutive days of institutionalization 
without a break in care. 

(d) "Countable resources" are those resources defined as 
countable in ARM 46.12.3603(2). 

(e) "Dependent" means only minor or dependent children, 
dependent parents, or dependent siblings of the institutional­
ized or community spouse who are residing with the community 
spouse and are recognized as dependents for federal income tax 
purposes. 

(f) "Institutionalization" means admission to a medical 
institution. 

(g) "Institutionalized spouse" means an individual who: 
(i) is in a medical institution or nursing facility; 
(ii) is married to a spouse who is not in a medical 

institution or nursing facility; and 
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(iii) is likely to meet conditions (i) and (ii) of this 
definition for at least thirty (30) consecutive days. 

(h) "Medical institution" means an institution organized 
to provide medical care and includes, but is not limited to, 
hospitals and nursing facilities. 

(i) "Shelter expenses" means the following expenses for 
the community spouse's principal residence: 

( i) the monthly amount of rent or mortgage payment, 
including principal and interest; 

(ii) real estate taxes on the community spouse's prin­
cipal residence; 

(iii) homeowners insurance on the community spouse's 
principal residence; 

(iv) any required condominium or cooperative main­
tenance charge on the community spouse's principal residence; 
and 

(v) a monthly amount for major heating and cooling 
expenses for the community spouse's principal residence, 
unless such utility expenses are included in any other expense 
such as rent or a maintenance charge. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-131 MCA 

RULE II INSTITUTIONALIZED SPOUSE. RESOURCE ASSESSMENTS 
( 1) A resource assessment is available to any married 

individual who: 
(a) entered a medical institution on or after October 1, 

1989; 
(b) is likely to remain in the institution for at least 

thirty (30) consecutive days; and 
(c) has a spouse who continues to reside in the com­

munity. 
(2) An institutionalized spouse, community spouse or a 

representative for either spouse may request a resource 
assessment based on the married couple 1 s combined countable 
resources, whether owned individually or jointly, as of the 
first moment of the first month of the most recent continuous 
period of institutionalization. 

(3) The individual requesting the assessment must pro­
vide all relevant documentation and/or verification required 
by the department within forty-five (45) days of the assess­
ment request date. 

(4) The department will complete a resource assessment 
within 45 days of: 

(a) the assessment request date, unless documentation or 
verification is delayed due to a third party; or 

(b) documentation or verification receipt when the 
individual requesting the resource assessment does not provide 
necessary information in a timely manner. 

(5) When the resource assessment is complete the depart­
ment will provide written notice to both spouses including: 
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(a) the amount of the combined countable resources at 
the beginning of the most recent continuous period of institu­
tionalization; 

(b) the method used to compute the community spouse's 
resource allowance [Rule III(2)]; and 

(c) the method used to compute the amount of resources 
available to the institutionalized spouse. 

(6) The resource assessment is appealable through a fair 
hearing by either spouse after the institutionalized spouse 
applies for medicaid benefits, and the hearing 111ust be held 
within thirty (30) days of the date it is requested. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 56-6-131 MCA 

[RULE IIIJ INSTITQTIOHALIZEP SPOUSE. RESOQRCE ELIGIBILITY 
DETERMINATION (1) The institutionalized spouse is 

resource eligible when the institutionalized spouse and com­
munity spouse's combined countable resources are less than or 
equal to the community spouse's resource allowance [Rule 
Ili(2)) plus the supplemental security income (SSI) resource 
limitation for one person as defined in ARM 46.12.3805. 

(2) The community spouse resource allowance is the 
greatest of the following: 

(a) one-half, but no more than $60,000, of the couple's 
combined countable resources. Effective January 1 of j;!ach 
calendar year after 1989, the $60,000 limit shall increase by 
the same percentage increase in the consumer price index as 
adopted by the federal government for all urban consumers 
which occurred between September 1988 and the September before 
the calendar year involved; 

(b) Montana's standard community spouse resource allow­
ance of $12,000. Effective January 1 of each calendar year 
after 1989, the $12,000 limit shall increase by the same 
percentage increase in the consumer price index as adopted by 
the federal government for all urban consumers which occurred 
between September 1988 and the September before the calendar 
year involved; 

(c) an amount established under a court order; or 
(d) an amount designated by a department hearings 

officer. 
(3) The community spouse resource allowance must be 

revised when inaccurate information was used to calculate the 
resource allowance. 

(4) After the month in which the institutionalized 
spouse is determined eligible for medicaid, no resources of 
the community spouse shall be deemed available to the institu­
tionalized spouse as long as the institutionalized spouse 
remains continuously institutionalized. 

(5) Eligibility will not be denied an institutionalized 
spouse whose resources exceed the supplemental security income 
resource limit for one when denial of eligibility will create 
an undue hardship or when the conditions of 42 u.s.c. S1396r-
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5(c)(J)(A) and (B) are met. The department hereby adopts and 
incorporates 42 u.s.c. Sl396r-5(c) (3) (A) and (B). (sub 1990 
edition) by reference. Copies may be obtained through the 
Department of Social and Rehabilitation Services. P.O. Box 4210, 
111 Sanders, Helena, Montana, 59604-4210. 

(6) Unless specifically refused by the institutionalized 
spouse, a portion or all of his resources may be used to 
ensure adequate resources are avai~able to meet the community 
spouse resource allowance. 

!\UTI!: Sec. 53-6-113 MCJ\ IMP: Sec. 53-6-131 MCA 

RULE IV INSTITUTIONALIZED SPOUSE. RECEIPT OF ADDITIONAL 
RESOUBCES (1) When additional resources are received by 

an institutionalized spouse after the initial eligibility 
determination and receipt of such resources would cause 
ineligibility for the institutionalized spouse, the resources 
will be exempt as countable resources for ninety (90) days 
from receipt if: 

(a) the institutionalized spouse intends to transfer the 
new resources to the community spouse; 

(b) receipt of the additional resources is reported 
within ten days of receipt; and 

(c) a written statement of the intent to transfer the 
resources to the community spouse is made by the institution­
alized spouse. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-131 MCA 

[RULE V) INSTITQTIONALIZEQ SpQUSE. TRANSFER OF RESOURCES 
TO CQMMUNITY SPQUS£ (1) Within ninety days of the 

initial eligibility determination or court order, or within 
any time period specifically required under the court order, 
an institutionalized spouse must irrevocably transfer 
resources: 

(a) to or for the sole benefit of the community spouse 
resources which constitute the community spouse's resource 
allowance; or 

(b) to or for the sole benefit of the community spouse 
or a family member, if such transfer is pursuant to a court 
order. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-131 MCA 

3. The rule as proposed to be amended provides as 
follows: 

46.12.4008 POST-ELIG!~ILITY APPLICATION OF fATIENT INCOME 
TO COST OF CARE (1) After the non-financial and re­

source eligibility criteria fe~ eli!ieility are met, the 
income of individuals in residential medical institutions-&ftd 
i"ter~ediete eare faeili~ies will be applied to~ the cost 
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of care as provided in this section. This prov1s1on applies 
to all covered groups in this subchapter, except~ 

W individuals under age 19 who continue to receive 
AFDC even though they are in a medical institution or interme­
diate care facility, as provided in ARM 46.12.4002(1) (a)TL and 

ill ~ individuals receiving SEa supplemental security 
~ on the basis of the sst sypplementa1 security income 
standard for institutional individuals, as provided in ARM 
46.12.4003(1) (a). 

(2) The fellewift~ Aemounts will be deducted from s 
single individual's gross income in the following order to 
determine the amount apPlicable toward ift eempu~ift! ~he s•eunt 
ef aft hFBe related inetitutienalieed indiwidaal'e ineeme whieh 
mast ee applied te his cost of care: 

(a) up to $65.00 of gross earned income; 
(b) $40.00 personal needs allowance_for the institution­

alized individual; 
(c) a111eante fer iftettrred e:~~pefteee fer medieal er re 

medial eare that are net ette;eet te paymeftt by a third party, 
iftelttdift~: a home maintenance allowance, when applicable. 
determined in accordance with subsection C7l. 

(i) medieare aftd ether health insaranee pPemittme, de 
dttetielee, eP eeinsapsnee ehar~es; and 

(ii) neeessar~ medieal eP Pel!ledial eare Peee~nieed ttnder 
Jtentana law bat net pre .-iaed fep under this ehapter. · 

Cdl Medical or remedial care expenses of the institu­
tionalized individyal as defined in subsection 18!. 

(J) The fellelllin~ alllettnts will ee dedtteted fre111 ~rasa 
inee111e il"l 88111ptl1dl"l~ the Slll8tll"lt ef 56! relateel institatienal 
ieed indi<'idaal's inee111e lllhieh lllttst be applied te his ees'e ef 
ea-re+ 

(a) ap te $65.99 ef !rase earned inee111e; 
(e) $49.99 pereenal needs allelllanee fer the institatien 

alieeel inelivietualer 
(e) the 66! related llleelieally needy inee111e le;el fer an 

ineliviattal fer 111aintenanee ef the nan instittttienalieed spettse 
etM-yt-

(d) ellleunts fer inearreel 111eelieal e:~~penses net eabjeee te 
pay111ent by a third !18rty, ineludift~l 

(i) llledieare anel etheP health insttranee prellliullls, dedae 
tielee, er eeine~ranee ehar~esr and 

(ii) neeeseary medieal er remedial eare Peee~nieed 
under Uentar~a law bat ftet pre•.rided fer ttl"leler tl\ie ehapter. 

(e) An amettnt fer maintenanee sf a sir~~le individual's 
heme fer r~et len~er than 6 lllentl\e 1 if a !lhY eieian 1\as eer 
tifieel tl\at the ineliddual ie liltely te returft h8llle within 
that peried. The slllettnt allewed fer mainteneftee ef the heme 
is 66! related llledieally needy il'leeme le.,.el fer an ineti·.rielttal. 

C3l During any month in which an institutionalized 
spouse is in the institution. no income of the community 
spouse may be deemed available to the institutionalized spouse 
except as specifically provided in this section. 
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Cal In determining whether any income. including income 
from a trust or from any other source. is income of the insti­
tutionalized or CO!!I!IIunity spouse after the institutionalized 
spouse has been determined eligible for medical assistance. 
the following rules shall apply regardless of state law 
regarding the diyision of marital property to the contrary: 

C i 1 income from a trust or other written agreement 
shall be considered available according to the terms of the 
trust or agreement: or 

(iil if there is no trust or written agreement making 
provision for distribution of income. the income shall b~ 
considered available according to the manner in which it is 
distributed, 

lbl Tbe rules in subsection C31 shall not apply. unless 
otherwise made applicable under state or federal law. to 
determinations of an individual's interest in any income or 
resource under any public assistance or medical assistance 
program to individuals who are not institutionalized or com-
munity spouses. . 

(41 The following amounts will be deducted monthly in 
the following order from the gross income of an institutional­
ized spouse to determine the amount applicable toward the cost 
of cate: 

la1 up to $65.00 of gross earned income; 
(bl $40,00 personal needs allowance for the institu­

tionalized spouse; 
(c) a monthly income allowance for the community spouse 

determined in accordance with subsection (91: 
(dl a family allowance for each family member equal to 

one-third of the difference between the basic needs standard, 
as determined under subsections (91 Cb1 Ci1 CAl through CCl of 
this rule. and the family member's gross monthly income: 

Cel incurred medical or remedial care expenses of the 
institutionalized spouse as defined in subsection C81; and 

Cfl Regardless of any other provision of this section. 
the community spouse's monthly income allowance as defined in 
subsection (9! of this rule shall not be less than the amount 
of any monthly support which an institutionalized spouse has 
been ordered by a court to pay to the community spouse. 

(51 The institutionalized spouse or his representative 
is responsible to report to the department any changes to his 
own and the community spouse's income within ten days of the 
change. 

161 Unless the institutionalized spouse specifically 
obiects. a community spouse monthly income allowance will be 
deducted from the institutionalized spouse's monthly income 
and provided to the community spouse, 

(71 The home maintenance allowance for purposes of 
subsection (21 (c1 of this rule shall consist of the greater of 
the following: 

(a) an amount for each dependent family member equal to 
one-third the difference between the basic needs standard. as 
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determined according to subsections (9) lb\ li) lA) through IC) 
of this rule. and the family member's gross monthly income; 

Cbl the medically needy income level for one as defined 
in ARM 46.12.3803 if the client: 

<i> entered the facility from a community living 
arrangement after the first day of the month; or 

Ciil leaves the facility into a community living 
arrangement on or before the last day of the month; 

Ccl for a maximum of six months, the medically needy 
income leyel for one as defined in ARM 46.12. 3803 when a 
physician certifies that the individual is likely to return to 
the home within six months. 

18) Medical or remedial care expenses of the institu­
tionalized individual for purposes of subsection C2l Cd) and 
C4l Cel of this rule include: 

Cal medicare and other health insurance premiums. deduc-
tibles or coinsurance; -

lbl for three months or until paid in full. whichever 
comes first. medical or remedial care expenses which: 

Cil were incurred during the three months prior to 
application; 

Ciil were unpaid at the time of application; and 
liiil are not payable by a third party; 
Ccl medical expenses incurred by the institutionalized 

individual which are: 
lil for services or items prescribed by a physician; 
liil not for a medicaid covered service or item: and 
Ciiil not payable by a third party. 
(9) A monthly income allowance for the community spouse 

for purposes of subsection 14llcl of this rule shall consist 
of the lesser of; 

lal S1.500 minus the community spouse's own gross 
monthly income. Effective January 1 of each calendar year 
after 1989 the S1, 500 limit will increase by a percentage 
equal to the increase in the consumer price index for all 
urban consumers which occurred between September of the 
calendar year for which the increase is being made and 
September of the preceding year; or 

lbl the total of: 
lil a basic needs standard which is equal to: 
IAl one-twelfth (11121 of 122\ of the federal poverty 

level for a family unit of two persons effective through June 
30, 1991; 

CBl one-twelfth Cl/121 of 13Jt of the federal poverty 
level for a family unit of two persons from July 1. 1991 
through June 30, 1992: 

CCl one-twelfth (1/121 of 150\ of the federal poverty 
level for a family unit of two persons beginning July 1. 1992; 
plus 

Ciil shelter expenses as defined in fRule IJ which 
exceed 30% of the amount determined under (5) (c) Ciil CAl; minus 

19-10/11/90 HAR Notice No. 46-2-626 



-1890-

(iii) the amount of oross monthly income otherwise 
available to the community spouse. without regard to the 
community spouse's monthly income allowance. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-131 MCA 

4. These rule changes are necessary to comply with 
changes mandated by the Medicaid Catastrophic coverage Act, 
PL 100-360. The spouse who continues to reside in the 
community will be entitled to retain a minimum of $12,000 and 
a maximum one-half (not to exceed $60,000) of the combined 
countable resources of the couple. Additionally, the 
community spouse may receive a portion of the institutional­
ized spouse's monthly income if the community spouse's own 
income is insufficient to meet histher monthly income main­
tenance needs. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affai'rs, Department of Social and Rehabilitation Ser­
vices, P.O. Box 4210, Helena, Montana 59604, no later than 
November 9, 1990. 

6. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

D~rec 

tio 

certified to the Secretary of State __ O~c~t~o~b~e~r~l ___________ , 1990. 

MAR Notice No. 46-2-626 19-10/11/90 



-1891-

BEFORE THE BOARD OF HORSE RACING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment, 
repeal and adoption of rules of 
procedure, general rules, occu­
pational licenses, general 
conduct of racing, medication, 
corrupt practices and penalties 
and trifecta wagering 

NOTICE OF AMENDMENT, REPEAL 
AND ADOPTION OF RULES 
PERTAINING TO HORSE RACING 

TO: All Interested Persons: 
1. On August 16, 1990, the Board of Horse Racing 

published a notice of public hearing on the proposed 
amendment, repeal and adoption of rules pertaining to the 
Board of Horse Racing at page 1500, 1990 Montana 
Administrative Register, issue no. 15. 

2. The Board amended ARM 8.22.304,·8.22.503, 8.22.701, 
8.22.711, 8.22.801, 8.22.1401, 8.22.1402, 8.22.1502 and 
8.22.1803; repealed ARM 8.22.305, 8.22.306, 8.22.308, 
8.22.309, 8.22.311 through 8.22.320, 8.22.322 and 8.22.323; 
and adoption of new rules II and III (8.22.713 and 8.22.714) 
exactly as proposed. The Board did not adopt proposed new 
rule IV. 

3. The Board amended ARM 8.22.321 and 8.22.1503 and 
adopted new rule I (8.22.712) as proposed but with the 
following changes: 

"8.22.321 BOARD CONDUCT -NATIONAL ASSOCIATION OF STATE 
RACING COMMISSIONERS 5 POINT DOCTRIN~ (1) through (3) will 
remain the same as proposed. 

f'S.t 1.!l will remain the same as proposed." 
Auth: Sec. 23-4-202, MCA; IMP, Sec. 23-4-202, MeA 

"8.22.1503 ALCOHOL AND DRUG TESTING RULE (1) through 
(4) will remain the same as proposed. 

fS.t ~ Jockeys shall be ~~inery-~~-fo~4i~~-&r 
areo~or-~~~ REQUIRED TO FURNISH URINE OR BLOOD SAMPLES as a 
part of their pre-licensing medical examination. The testing 
procedure and safeguards set forth in this rule shall be 
followed by the examining physician and others involved in the 
testing procedure. 

(a) through (d) will remain the same as proposed but will 
be renumbered (b) through (e). 

(6) through (13) will remain the same as proposed but 
will be renumbered (5) through (12). 

f'r+t ill.l Acting with reasonable cause, the stewards or 
a designated board of horse racing representative may direct 
any such licensee or employee to deliver a specimen of urine 
in the presence of the ~~aek-p~~~i~n STATE STEWARD OR STATE 
SECURITY or other PROPERLY TRAINED. duly licensed pfty~ieian 
OFFICIALS as designated by the board or subject ft~tne~~erf 
HIMSELF/HERSELF to the taking of a blood sample or sample of 
other body fluids by ~~-erae~-pfty~ieian e~-&e~r ~ duly 
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licensed physician as designated by the board of horse 
racing. 

ftst through (19) will remain the same as proposed but 
will be renumbered (14) through (18)." 

Auth: Sec. 23-4-104, MCA; ~. Sec. 23-4-104, MCA 

"I (8.22.712) PROGRAM COMPANIES (1) Program 
companies must provide current and complete and accurate past 
performance lines on each horse entered in a race PROVIDED 
THAT SUCH DATA IS AVAILABLE. 

(2) and (3) will remain the same as proposed. 
(4) All employees of program companies must be licensed 

as program employees before entering the grounds of a race me~ 
MEET. 

(5) will remain the same as proposed." 
Auth: Sec, 23-4-104, MCA; ~. Sec. 23-4-104, MCA 

4. The Board thoroughly considered all comments 
received, Those comments and the Board's responses thereto 
are as follows: 

COMMENT: Darrell Ost, the president of Truform Racing 
Publications, requested clarification of the language in 
8.22.503(cc) regarding a $20 licensing fee for program 
managers. 

RESPONSE: The Board indicated that the proposed language 
seemed to clearly indicate that the individual in charge of 
program sales at the track would be subject to this licensing 
fee. 

CQMMEHT: James H. Bailey, a veterinarian from Great Falls, 
spoke in favor of the proposed amendments to ARM 8.22.711 and 
8.22.1401. 

COMMENTS: Raleigh Swensrud, steward for the Montana Board of 
Horse Racing, favored adoption of the proposed amendments to 
ARM 8.22,1402 to make the rule regarding administration of 
phenylbutazone consistent with acceptable practice, Other 
supporters favored the rule change because, they claimed, the 
unavailability of veterinarians makes the cost of 
veterinarian-injected phenylbutazone prohibitive. 

Dr. Bailey spoke in opposition to this proposed rule 
amendment arguing that as more and varied people are 
authorized to administer a particular medication, the risk of 
abuse becomes greater. 

RESPONSE: The Board concurred with the proponents because the 
board felt that requiring a vet to administer final medication 
(Phenylbutazone) would result in an undue hardship on the 
horsemen. The board also took into account the fact that 
final medication (Phenylbutazone) has in the past been 
administered by licensed trainers with minimal problems 
and adopted the proposed amendments, 
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COMMENT: Taylor Powell representing the Jockey's Guild stated 
his concern with the amendments to ARM 8.22.1053 making the 
jockeys subject to a pre-licensing test for drugs/alcohol. 
The proposed language seemed to indicate that a jockey could 
be denied licensure for usage of alcohol. 

RESPONSE: The Board struck the language as section (5) of the 
rule and made it section (4)(a). In addition, the language 
was amended to read that a jockey need only provide a urine or 
blood sample for evaluation during his or her physical 
examination. 

COMMENT: Darrell Ost, president of Truform Racing 
Publications, expressed concern about language in proposed new 
Rule l (8.22.712), which would require program publishers to 
print the history of horses in previous races. He noted this 
is sometimes impossible when horses come from states that 
lack formal racing commissions that compile such data. 

RESPONSE: The Board amended the new rule to state that such 
historical material must be printed when it is available. 

5. No other comments or testimony were received. 

BOARD OF HORSE RACING 
STEVE CHRISTIAN, CHAIRMAN 

Certified to Secretary of state, October 1, 1990. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the emergency 
amendment of ARM 16.45.1220, 
16.45.1221 and 16.45.1232 relating 
to the inspection of certain 
underground storage tanks 

To: All Interested Persons 

NOTICE OF EMERGENCY 
AMENDMENT OF 

ARM 16.45.1220, 16.45.1221 
AND 16.45.1232 

{Underground Storage Tanks) 

1. Statement of emergency. On September 17, 1990, the 
Department of Health and Environmental Sciences adopted, 
effective October 1, 1990, permanent rules governing the licens­
ing of underground tank installers and inspectors and the per­
mitting of underground tank installations and closures. In the 
course of the adoption of these rules, the Department received 
public comments concerning the fees to be charged for tank in­
stallations, closures and inspections and for permit applications 
under rules XX {ARM 16.45.1220) and XXIX {ARM 16.45.1229), re­
spectively, noting public concern over the size of the fees. In 
response to those comments, the agency reduced the size of the 
fee for review of permit applications but noted that other than 
by subsidizing one type of inspection by another, there was 
little the Department could do to reduce inspection fees and 
still maintain program services by payment of reimbursement to 
local governments for inspection services. since adoption of the 
rules on September 17, 1990, the agency has reviewed evidence 
that there were representations made by the agency to the Legis­
lature at the time of consideration of the implemented legisla­
tion that certain fees would be kept at minimal levels and/or 
certain program services would be supported with other funds 
rather than user fees. In order to maintain this previous posi­
tion, the Department has chosen to change the frequency of in­
spections of small farm and ranch and home heating oil tanks and 
to not charge owners and operators of those tanks for these 
inspections. These changes must be made effective on the same 
date as the rules to be amended, october 1, 1990. 

2. The Department adopts the emergency rules effective 
October 1, 1990. A standard rulemaking procedure will be fol­
lowed prior to the expiration of the emergency rules 

3. ARM 16.45.1220, 16.45.1221, and 16.45,1232 are amended 
effective October 1, 1990, as follows: 

16.45.1220 INSPECTION FEES 
{1) - {4) Remain the same . 
.La Notwithstanding subsections (1l through C4l. no inspec­

tion fee is required to be paid to the department for the inspec­
tion of the installation or closure of a farm or residential tank 
with a capacity of 1.100 gallons or less that is used for storing 
motor fuel for non commercial purposes or a tank used for storing 
home heating oil for consumptive use on the premises where 
stored. 
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AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA 

16,45.1221 REQUIREMENTS FOR INSPEctiON GENERALLY (1) 
Except as proyided in subsection (2 I . Ai\n owner or operator 
intending to install or close an underground storage tank without 
the services of a licensed installer in accordance with section 
75-11-213 and 75-11-217, MCA, must have the installation or 
closure inspected by a department inspector or a local inspector 
licensed by the department, 

ill The owner or operator of a farm or residential tank 
with a capacity of 1.100 gallons or less that is used for storing 
motor fuel for non commercial purposes or a tank used for storing 
heating oil for consumptive use on the premises wbere stored is 
not reguired to use the seryices of a licensed installer but must 
have the installation or closure inspected by a department in­
spector or a local inspector licensed by the department unless 
the department determines otherwise. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA 

16,45.1232 INSPECTION REIMBURSEMENT 
(1) Remains the same. 
ill Notwithstanding subsection Cl!. reimbursement for the 

inspection of tanks exempt under ARM 16.45.1220(5! from the 
payment of an inspection fee shall be paid from a maximum of 80\ 
of the fee as·sessed under ARM 16.45.1001 or 16.45.1219 or both. 
at the rate proyided in ARM 16.45.1004(3), 

frtLll The statement for services and claims by an imple­
menting agency shall be prepared and submitted to the department 
in accordance with ARM 16.45.1004. 

f3+iil Claims for reimbursement not in accordance with this 
rule shall be and are denied. Claims shall be paid only within 
the limitations of departmental budgets and legislative appro­
priations. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-213, MCA 

4, The rationale for the emergency amendments is set forth 
in the statement of emergency in paragraph 1. 

WILLIAM J. ng D1rector 

Certified to the Secretary of State October 1, 1990. 
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 
OF THE STATE OF MONTANA 

In the matter of the amend­
ment of ARM 36.12.1010, 
36.12.1011, 36.12.1013 and 
repeal of 36.12.1012 con­
cerning definitions and 
basin closures 

TO: ALL INTERESTED PERSONS 

NOTICE OF AMENDMENT OF 
RULES 36.12.1010 DEFINITIONS, 
36.12.1011 GRANT CREEK BASIN 
CLOSURE, 36.12.1013 ROCK 
CREEK BASIN CLOSURE AND 
REPEAL OF 36.12.1012 DEF­
INITIONS 

1. On August 16, 1990 the Department of Natural 
Resources and Conservation published a notice of proposed 
amendments of rules 36.12.1010 Definitions, 36.2.1011 Grant 
Creek Basin Closure, 36.12.1013 Rock Creek Basin Closure, and 
repeal of 36.12.1012 Definitions at pages· 1542 and 1543, 1990 
Montana Administrative Register, Issue number 15. 

2. No public hearing was contemplated or held, nor was 
one requested. Public comments were accepted until September 
14, 1990. No oral or written comments concerning these rules 
were received. 

3. The Department has amended and repealed the rules 
exactly as proposed. 

DEPARTMENT NATURAL RESOURCES 
AND CONSERVATION 

Certified to the Secretary of State, 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Amendment of 
Rule 38.5.2702 and Adoption 
of a New Rule Regarding 
Investigatjon and Reports of 
Accidents 
TO: All Interested Persons 

NOTICE OF AMENDMENT AND 
ADOPTION OF RULES REGARDING 
FEDERAL PIPELINE SAFETY 
REGULATIONS INCLUDING 
DRUG-TESTING REQUIREMENTS 

1. On February 8, 1990 the Department of Public Service 
Regulation published Notice of Proposed Amendment and Adoption 
at page 275, issue number 3 of the 1990 Montana Administrative 
Register. Requests were received for a hearing and on April 
12, 1990 the Department of Public Service Regulation published 
a Notice of Public Hearing to consider the above mHtter at page 
698, issue number 7 of the 1990 Montana Administrative Regis­
ter. 

2. The Department of Public Service Regulation has 
adopted ilnd amended the rule as proposed with the following 
changes: 

38.5. 2 202 INCORPORATION BY REFERENCE OF FEDERAL PIPE­
LINE SAFETY REGULATIONS ( 1) The public service conuussion 
hereby adopts ~nd 1ncorporates by reference the U.S. Depart­
ment of Transportation Pipeline Safety Regulations, Code of 
Federill Regulations, Title 49, Chapter 1, Subchapter D, Parts 
191 7 and 192, includin all revisions and amendments en­
acted ~the department o transportat1on on or efore the ef­
fectlve date of this rule, October 12, l990 aRe--}~~. A 
copy of CFR Title 49, Chapter 1, Subchapter D, Parts 1917 
and 192 afld--~9~ may be obtained from the U.S. Department 
Of Tran spor ta tion, Ma-1!-e-pi-a-l-~- 'F~aft-!lfJe~-+.e.t.iet!-~,--GH·iee -el 
a~el"at.iefts--~fte--Sftrel"eeMefte--fPi~e~ifte--Safeey~ Research and 
Special Programs Administration, Western Region, P1pel1ne 
Safety, 555 Zang Street, Lakewood, Colorado 80228, or may be 
reviewed at the Public Service Commission Offices, 2701 Pros­
pect Avenue, Helena, Montana 59620. 

Comments: No comments were received regarding Parts 191 
and 192. As adopted, ARM 38.5.2202 now incorporates the latest 
revisions to Parts 191 and 192. All comments received were re­
garding Part 199. Since substantial changes were made to Part 
199 they have been adopted as new rules II through XIII. 

3. The Commission has adopted the rule as proposed: 
RULE I. 38.5.2220 INVESTIGATION AND REPORTS OF INCI-

DENTS OF INTRASTATE GAS PIPELINE OPERATORS 
Comments: No comments were rece1ved. 

4. The Commission has adopted the following new rules 
as stated above. Random and post-accident drug testing re­
quirem~nts are not being adopted. Other minor revisions to 49 
C.F.R. 199 ~s proposed have also been made. Since the PSC does 
not f'!nforce 49 C.F.R. Parts 193 and 195, all references to 
those parts have been deleted. Due to the date these rules 
are being adopted, § 199.l(bl is being deleted as unnecessary. 
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RULE I I. 3 8 . 5 . 2 3 01 SCOPE AND COMPLIANCE ( 1) This 
subchapter requires p1pel1ne fac1l1t1es subJect to 49 Code of 
Federal Regulations (C. F. R.) , Part 192 to test employees for 
the presence of prohibited drugs and provide an employee assis­
tance program. However, this subchapter does not apply to 
"master meter systems" defined in 49 C.P.R. § 191.3. 

( 2) Nothing contained in this subchapter shall be con­
strued or applied in a manner inconsistent with the provisions 
and requirements of § 39-2-304, MCA. 

(3) This subchapter shall not apply to any person for 
whom compliance with this subchapter would violate the domes­
tic laws or policies of another country. 

(4) This subchapter is not effective until January 2, 
1992, with respect to any person for whom a foreign government 
contends that application of this subchapter raises questions 
of compatibility with that country's dqmestic laws or poli­
cies. On or before December 2, 1991, the administrator will 
issue any necessary amendment resolving the applicability of 
this subchapter to such person on and after January 2, 1992. 
AUTH: 69-3-207, MCA; IMP, Sec. 69-3-207, MCA 

RULE III. ~3,o;.8~·..o.5_;; • ..::2..::3..::0..::3 __ D:...E::;c.F..::I=..:N..::I..::T..::I..::O..:.:N..::S As used in this sub-
chapter: 

(1) "Accident" means an incident reportable under 49 
c.f.R. part 191 involving gas pipeline facilities. 

( 2) "Administrator" means the administrator of the· re­
search and special programs administration (RSPA) of the U.S. 
department of transportation (DOT) , or any person who has been 
delegated authority in the matter concerned. 

(3) "DOT procedures" means the "procedures for transpor­
tation work place drug testing programs" published by the of­
fice of the secretary of transportation in 49 C.F.R. part 40. 

(4) "Employee• means a person who performs on a pipe­
line, an operating, maintenance, or emergency-response func­
tion regulated by 49 C.F.R. part 192. This does not include 
clerical, truck driving, accounting, or other functions not 
subject to 49 C.F.R. part 192. The person may be employed by 
the operator, be a contractor engaged by the operator, or be 
employed by such a contractor. 

(5) "Fail a drug test" means that the confirmation test 
result shows positive evidence of the presence under DOT proce­
dures of a prohibited drug in an employee's system. The test­
ing procedure must provide for the verification of test re­
sults by two or more different testing procedures before judg­
ing a test positive. 

(6) "Operator• means a person who owns or operates pipe­
line facilities subject to 49 C.F.R. part 192. 

(7) "Pass a drug test" means that initial testing or con­
firmation testing under DOT procedures does not show evidence 
of the presence of a prohibited drug in a person's system. 

(B) "Prohibited drug" means any of the following sub­
stances specified in schedule I or schedule II of the Con­
trolled Substances Act, 21 u.s.c. 801.812 (1981 and 1987 
Cum.P.P.): marijuana, cocaine, opiates, amphetamines, and 
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phencyclidine (PCP). In addition, for the purposes of reason­
able cause testing, "prohibited drug" includes any substance 
in schedule I or ir if an operator has obtained prior approval 
from RSPA, pursuant to the "DOT procedures" in 49 C.F.R. part 
40, to test for such substance, and if the department of 
health and human services has established an approved testing 
protocol and positive threshold for such substance. 

(9) "State agency" means an agency of any of the several 
states, the District of Columbia, or Puerto Rico that partici­
pates under section 5 of the Natural Gas Pipeline Safety Act 
of 1968 (49 App. U.S.C. 1674) or section 205 of the Hazardous 
Liquid Pipeline Safety Act of 1979 (49 App. U.S.C. 2009). 
1\UTH: 69-3-207, MCA; ~.Sec. 69-3-207, MCA 

RULE IV. 38.5.2305 DOT PROCEDURES (1) The anti-drug 
program required by th1s subchapter must be conducted accord­
ing to the requirements of this subchapter and the DOT proce­
dures. In the event of conflict, the provisions of this sub­
chapter prevai 1. Terms and concepts used in this subchapter 
have the same meaning as in the DOT procedures. AUTH: 69-3-
?07, MCA; HlP, Sec. 69-3-207, MCA 

RULE V. .)8.5.2307 ANTI-DRUG PLAN (1) Each operator 
shall maintain and follow a wr1tten anti-drug plan that con­
forms to the requirements of this subchapter and the DOT proce­
dures. The plan must contain: 

(a) Methods and procedures for compliance with all the 
requirements of this subchapter, including the employee assis­
tance program; 

(b) The name and address of each laboratory that analyz­
es the specimens collected for drug testing; and 

(c) The name and address of the operator's medical re­
view officer; and 

(d) Procedures for notifying employees of the coverage 
and provisions of the plan. AUTH: 69-3-207, I!CA; IMP, Sec. 
69~3-207, MCA 

RULE VI. 38.5. 2309 USE OF PERSONS WHO FAIL OR REFUSE A 
DRUG TEST ( 1) An operator may not knowingly use as an em-
ployee any person who: 

(a) Fails a drug test required by this subchapter and 
the medical review officer makes a determination under ARM 
38.S.231S(4)(b); or 

(b) Refuses to take a drug test required by this subchap-
ter. 

( 2) Paragraph ( 1) (a) of this rule does not apply to a 
person who has: 

(a) Passed a drug test under DOT procedures; 
(b) Been recommended by the medical review officer for 

return to duty in accordance with ARM 38.5.2315(3); and 
(c) Not failed a drug test required by this subchapter 

after returning to dut.y. AUTH: 69-3-207, MCA; IMP, Sec. 
69-3-207, ~!CA 
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RULE VII. 38,5.2311 DRUG TESTS REQUIRED: PRE-EMPLOY­
MENT, REASONABLE CAUSE AND RETURN TO DUTY (1) Each operator 
shall conduct the follow1ng drug tests for the presence of a 
prohibited drug: 

(a) No operator may hire or contract for the use of any 
person as an employee unless that person passes a drug test or 
is covered by an anti-drug program that conforms to the re­
quirements of this subchapter. 

(b) Each operator shall drug test each employee when 
there is reasonable cause to believe the employee is using a 
prohibited drug. The decision to test must be based on a rea­
sonable and articulable belief that the employee is using a 
prohibited drug on the basis of specific, contemporaneous phys­
ical, behavioral, or performance indicators of probable drug 
use. At least two of the employee's supervisors, one of whom 
is trained in detection of the possible symptoms of drug use, 
shall substantiate and concur in the decision to test an em­
ployee. The concurrence between the two supervisors may be by 
telephone. However, in the case of operators with 50 or fewer 
employees subject to testing under this subchapter, only one 
supervisor of the employee trained in detecting possible drug 
use symptoms shall substantiate the decision to test. 

(c) An employee who refuses to take or does not pass a 
drug test may not return to duty until the employee passes a 
drug test administered under this subchapter and the medical 
review officer has determined that the employee may return to 
duty. AUTH: 69-3-207, MCA; IMP, Sec. 69-3-207, MCA 

RULE VIII. 38.5.2313 DRUG TESTING LABORATORY (1) Each 
operator shall use for the drug test1ng requ1red by this sub­
chapter only drug testing laboratories certified by the depart­
ment of health and human services under the DOT procedures. 

(2) The drug testing laboratory must permit: 
(a) Inspections by the operator before the laboratory is 

awarded a testing contract; and 
(b) Unannounced inspections, including examination of 

records, at any time, by the operator, the administrator, and 
if the operator is subject to state agency jurisdiction, a rep­
resentative of that state agency. 

(3) Nothwithstanding the above, a person tested may re­
quest retesting by a laboratory of his choice, pursuant to ARM 
38.5.2317. AUTH: 69-3-207, MCA; IMP, Sec. 69-3-207, MCA 

RULE IX. 38. 5. 2315 REVIEW OF DRUG TESTING RESULTS: 
MEDICAL REVIEW OFFICER (1) Each operator shall designate or 
appo1nt a med1cal review officer (MRO). If an operator does 
not have a qualified individual on staff to serve as MRO, the 
operator may contract for the provision of MRO services as 
part of its anti-drug program. 

(2) The MRO must be a licensed physician with knowledge 
of drug abuse disorders. 

( 3) The MRO shall per form the following functions for 
the operator: 
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(a) Review the results of drug testing before they are 
reported to the operator. 

(b) Review and interpret each confirmed positive test re­
sult as follows to determine if there is an alternative medi­
cal explanation for the confirmed positive test result: 

(i) Conduct. a medical interview with the individual 
tested. 

(ii) Review the individual's medical history 'and any 
relevant biomedical factors. 

(iii) Review all medical records made available by the 
individual tested to determine if a confirmed positive test re­
sulted from legally prescribed medication. 

( iv) If necessary, require that the original specimen 
be reanalyzed to determine the accuracy of the reported test 
result. 

(v) Verify that the labor a tory report and assessment 
urc correct. 

(c) Determine whether and when an employee who refused 
to take or did not pass a drug test administered under DOT pro­
cedures may be returned to duty. 

(d) Bnsure that un employee has been drug tested in ac­
cordance with the DOT procedures before the employee returns 
to duty. 

(4) The following rules govern MRO determinations: 
(il) If the MRO determines, after appropriate review, that 

there is a l<'gitimute medical explanation for the confirmed 
positive test rrsult other than the unauthorized use of a pro­
hibited drug, the MRO is not required to take further uction. 

(b) If the MRO determines, after appropriate review, 
that there is no legitimate medical explanation for the con­
firmed positive test result other than the unauthorized use of 
a prohibited drug, the MRO shall refer the individual tested 
to an employee assistance program, or to a personnel or admin­
istrative 'Officer for further proceedings in accordanc-e with 
the operator's anti-drug program. 

(c) Based on a review of laboratory inspection reports, 
quality assurance and quality control data, and other drug 
test results, the MRO may conclude that a particular drug test 
re~ult is scientifically insufficient for further action. Un­
der these circumstunces, the MRO should conclude that the test 
is negative for the presence of a prohibited drug or drug me­
tabolite in an individual's system. 

(5) A copy of all drug test results shall be provided to 
the person tested. 

(6) The person tested must be given the opportunity to 
rebut or explain the results of all drug tests and retests. 
AUTH: 69-3-207, MCA; IMP, Sec. 69-3-207, MCA 

RULE X. 38.5.2317 RETENTION OF SAMPLES AND RETESTING 
(1) Samples that yield positive results on confirmation 

must be retained by the laboratory in properly secured, long­
term, frozen storage for at least 365 days as required by the 
DOT procedures. Within this 365-day period, the employee or 
his representative, the operator, the administrator, or, if 
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the operator is subject to the jurisdiction of a state agency, 
the state agency may request that the laboratory retain the 
sample for an additional period. If, within the 365-day peri­
od, the laboratory has not received a proper written request 
to retain the sample for a further reasonable period specified 
in the request, the sample may be discarded following the end 
of the 365-day period. 

( 2) The person tested must be provided the opportunity, 
at the expense of the operator, to obtain a confirmatory re­
test of the urine by an independent laboratory selected by the 
person tested. 

(3) If the employee specifies retesting by a second labo­
ratory, the original laboratory must follow approved chain-of­
custody procedures in transferring a portion of the sample. 

( 4) Since some analytes may deteriorate during storage, 
detected levels of the drug below the detection limits estab­
lished in the DOT procedures, but equal to or greater than the 
established sensitivity of the assay, must, as technically ap­
propriate, be reported and considered corroborative of .the 
original positive results. AUTH: 69-3-207, MCA; IMP, Sec. 
(,9-3-207, MCA ---

RULE XI. 38.5.2319 EMPLOYEE ASSISTANCE PROGRAM 
(1) Each operator shall prov~de an employee assistance 

program (EAP) for its employees and supervisory personnel who 
will determine whether an employee must be drug tested based 
on reasonable cause. The operator may establish the El\P as a 
part of its internal personnel services or the operator may 
contract with an entity that provides EAP services. Each EAP 
must include education and training on drug use. At the dis­
cretion of the operator, the El\P may include an opportunity 
for employee rehabilitation. 

(2) Education under each EAP must include at least the 
following elements: display and distribution of informational 
material; display and distribution of a community service hat­
line telephone number for employee assistance; and display and 
distribution of the employer's policy regarding the use of pro­
hibited drugs. 

(3) Training under each EAP for supervisory personnel 
who will determine whether an employee must be drug tested 
based on reasonable cause must include one 60-minute period of 
training on the specific, contemporaneous physical, behavior­
al, and performance indicators of probable drug use. AUTH: 
69-3-207, MCA; IMP, Sec. 69-3-207, MCA 

RULE XII. 38.5.2321 CONTRACTOR EMPLOYEES (1) With 
respect to those employees who are contractors or employed by 
a contractor, an operator may provide by contract that the 
drug testing, education, and training required by this subchap­
ter be carried out by the contractor provided: 

(a) The operator remains responsible for ensuring that 
the requirements of this subchapter are complied with; and 

(h) The contractor allows access to property and records 
by the operator, the administrator, and if the operator is sub-
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ject to the jurisdiction of a state agency, a rC!presentative 
of the state agency for the purpose of monitoring the opera­
tor's compliance with the requirements of this Rubchaptcr. 
AUTH: 69-3-207, HCA; IMP, Sec. 69-3-207, MCA 

RULE XIII. 38.5.2323 RECORDKEEPING (1) Each opera­
tor shall keep the follow1ng records for the periods specified 
and permit access to the records as provided by paragraph (2) 
of this rule: 

(a} Records that demonstrate the collection process con­
forms to this subchapter must be kept for at least three years. 

(b) Records of employee drug test results that show em­
ployees failed a drug test, and the type of test failed (e.g., 
post-accident), and records that demonstrate rehabilitation, 
if any, must be kept for at least five years, and include the 
following information: 

(i) The functions performed by employees who failed a 
drug test. 

(ii) The prohibited drugs which were used by employees 
who failed a drug test. 

(iii) The disposition of employees who failed a drug 
test (e.g., termination, rehabilitation, leave without pay). 

(iv) The age of each employee who failed a drug test. 
(c) Records of employee drug test results that show em­

ployees passed a drug test must be kept for at least one y·ear. 
(d) A record of the number of employees tested, by ~ype 

of test (e.g., post-accident), must be kept for at least five 
years. 

(e) Records confirming that supervisors and employees 
have been trained as required by this subchapter must be kept 
for at least three years. 

(2) Information regarding an individual's drug testing 
results or rehabilitation may be released only upon the writ­
ten consent of the individual, or as required by a court of 
law. Statistical data related to drug testing and rehabilita­
tion that is not name-specific and training records must be 
made available to the administrator or the representative of a 
state agency upon request. AUTH: 69-3-207, MCA; IMP, Sec. 
69-3-207, MCA -

5. Comments: The Oil, Chemical and Atomic Workers In­
ternational Union, Local 2-493 (OCAW) submitted written and 
oral comments in opposition to the random and post-accident 
drug testing requirements contained in the proposed rules. 
OCAW did not oppose the reasonable cause and nonrandom return­
to-duty testing provisions. OCAW did not take a position on 
pre-employment testing. 

The American Civil Liberties Union (ACLU) submitted writ­
ten and oral comments in opposition to pre-employment and ran­
dom drug-testing. At the hearing the ACLU also expressed some 
reservations regarding the scope of the proposed post-accident 
testing. The ACLU did not take a position on return-to-duty 
testing and did not oppose reasonable cause testing. 

The ACLU's objections to pre-employment testing were not 
stated in specific terms. The ACLU's statement simply ex-
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pressed general opposition to drug testing, based upon the in­
trusion of individual privacy and violation of constitutional 
rights. Drug tests are unfair if administered to workers with­
out anv reason to suspect illegal drug use; and unnecessary be­
cause they cannot detect actual job impairment. Drug tests 
are also sometimes inaccurate. Performance tests in safety­
sensitive positions are more appropriate. Competent supervi­
sion, professional counseling and voluntary rehabilitation 
would better address the drug problem. Finally, the ACLU stat­
ed that 5 39-2-304, MCA is a good law, probably the best in 
the country that balances the rights of individual privacy 
against the rights of the public interest. 

The Montana Power Company did not take a position for or 
against the rules, but did offer oral comments and presented a 
copy of the company's anti-drug plan. 

Response: The Commission has determined that the random 
and post-accident drug testing provisions of the proposed rules 
would violate § 39-2-304, MCA. These types of tests are there­
fore not being adopted in the Administrative Rules of Montana, 
including the random provisions of the return-to-duty testing. 

In response to the ACLU' s objections to pre-employment 
testing, the Commission first notes that the U.S. 9th Circuit 
Court of Appeals recently upheld 49 c.F.R. Part 199 against 
challenges b<Iscd upon Federal law, including the 4th Amendment 
of the United States Constitution. IBEW v. Skinner, F.2d 

, 1990 WL 129349 (Sept. 12, 1990). In add~t~on, t~Com­
mission believes the pre-emp.loyment testing required by the 
proposed rules is permitted by § 39-2-304 (1} (b), due to the na­
ture of the pipeline industry and the functions performed by 
operations, maintenance and emergency response personnel. 

The rules as proposed contain other provisions which are 
inconsistent with § 39-2-304, MCA, in the areas of testing pro­
cedure, verification, test review, retesting, and release of 
results. Appropriate revisions have been made to conform the 
rule as adopted to the requirements of § 39-2-304, MCA. A gen­
eral provision has also been added requiring application and 
construction of these rules in a manner consistent with 
§ 39-2-304, MCA. 

The Commission is of the opinion that the types of test­
ing adopted herein (reasonable cause, pre-employment and 
nonrandom return-to-duty) are consistent with Montana statuto­
ry and constitutional law. The Commission also considers the 
revised drug-testing rules to be reasonable and appropriate in 
view of the important governmental interest in assuring public 
safety in the pipeline industry. 

CERT!riED TO THE SECRETARY OF STATE OCTOBER 1, 1990. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I, II, 
III and IV pertaining to 
rural health clinics 

NOTICE OF THE ADOPTION OF 
RULES I, II, III, IV 
PERTAINING TO RURAL HEALTH 
CLINICS 

TO: All Interested Persons 

1. On August 16, 1990, the Department of Social and 
Rehabilitation Services published notice of the proposed 
adoption of Rules I, II, III and IV pertaining to rural health 
clinics at page 1544 of the 1990 Montana Administrative 
Register, issue number 15. 

2. The Department has adopted [Rule I) 46,12.1601, 
RURAL HEALTH CLINICS, DEFINITIONS; [Rule II] 46.12.1603, RURAL 
HEALTH CLINICS, SERVICES; [Rule III] 46.12.1605, RURAL HEALTH 
CLINICS, REQUIREMENTS; [Rule IV) 46.12.1607, RURAL HEALTH 
CLINICS, REIMBURSEMENT as proposed. 

3. No written comments or testimony were received.· 

'"~A&= 
D~or~1al and Rehabilita-

tion Services 

Certified to the Secretary of State September 27 • 1990. 
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NOTICE OF FYNCIIONS OF ADMINISTRATIVE COPE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, a111endment or repeal or existing rules 

filed with the Secretary of state, except rules proposed by the 

Department of Revenue. Proposals of the Depart111ent of Revenue 

are reviewed by the Revenue oversight Com~~~ittee. 

The Adlllinistrative Code Committee ha~ the authority to 111ake 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the esti111ated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the inte.nt of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana CABMl is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register CMAB! is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana CARMI: 

Known 
Subject 
Matter 

statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 

Montana Administrative Register 19-10/11/90 



-1908-

ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Procedure Act for inclusion in 
the ARM. The ARM is updated through June 30, 1990. This table 
includes those rules adopted during the period July 1, 1990 
through September 30, 1990 and any proposed rule action that is 
pending during the past 6 month period. (A notice of adoption 
must be published within 6 months of the published notice of the 
proposed rule.) This table does not, however, include the 
contents of this issue of the Montana Administrative Register 
(MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30, 1990, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department na111e, title nUlllber, rule 
numbers in ascending order, catchphrase or the subject 111atter of 
the rule and the page number at which the action is published in 
the 1990 Montana Administrative Register. 

ADMINISTBATION, Department of. Title 2 

I-XIII and other rules - Veteran's Employment Preference -
Veteran's and Handicapped Person's Employment 
Preference, p. 1361, 478 

2.5.118 and other rules- Procuring supplies and Services, p. 
1419, 1770 

2.13.102 Use of the State Telecommunication Systems, p. 397, 
928 

2.21.3712 and other rule Recruitment and Selection 
Reduction in Force, p. 1417 

2.21.8017 and other rule -Grievances, p. 1997, 377 
(Public Employees' Retirement Board) 
2. 4 3 . 3 02 and other rules - Montana's Retirement Systems -

State Social security Program - Purchasing Service 
credit - Post-retirement Benefit Adjustments - Return 
to covered Employment After Retirement, p. 1999, 
994A, 1250 

AGRICULTURE. Department of. Title 4 

I-LV Montana Agricultural Chemical Ground Water Protection 
Act, p. 1199 

4.12.1012 Grain Fee schedule, p. 1056, 1452 
4. 12. 1202 and other rules - Alfalfa Leafcutting Bees, p. 1, 

378. 704 

Montana Administrative Register 19-10/11/90 



-1909-

STATE AUPITOR. Title 6 

I-VII 

I-VII 

6.6.505 

Loss Cost System in Property-Casualty Lines Other 
Than Workers' Compensation, p. 1806 
Establishment and operations of a Prelicensing 
Education Program, p. 8, 487 
and other rules - Medicare supplement Insurance 
Minimum Standards, p. 1285, 1688 

COMMERCE, Department of. Title 8 

(Board of 
8.6.406 

(Board of 
8.8.2804 

(Board of 
I-V 

I-V 

8.12.601 

8.12.601 

(Board of 
8.14.401 

8,14.605 

(Board of 
8.20.401 
(Board of 
8.22.304 

Architects) 
and other rules Reciprocity Qualification 
Required for Branch Office Examinations 
Individual Seal Renewals Standards of 
Professional Conduct - Fee Schedule - Architect 
Partnerships to File Statement with Board Office -
Board Meetings - Seal -Governor's Report - Financial 
Records and Other Records - Grant and Issue Licenses 
- Duplicate License - Public Participation, p. ·250, 
583 

Athletics) 
and other rules - Licensing Requirements - Contracts 
an~ Penalties Boxing Contestants Physical 
Examination - Ring - Equipment - Disciplinary Actions 
- Relationship of Managers and Boxers, p. 765, 1143 

Chiropractors) 
Applications -Minimum Requirements for Certification 
- Approval of Training Programs - Recertification and 
Fees of Impairment Evaluators, p. 255 
Applications - Minimum Requirements for Certification 
- Approval of Training Programs - Recertification -
Fees of Impairment Evaluators, p. 399, 1453 
and other rules - License Applications - Educational 
Standards for Licensure - License Examinations -
Temporary Permits - Renewals - Unprofessional Conduct 
Standards - Reinstatement of Licenses - Disciplinary 
Actions - Recordation of License - Definitions, 
p. 258, 995 
and other rules - Applications - Renewal Fees -
consolidating Board Fees Into One central Rule, 
p. 769, 1144, 1251 

Cosmetologists) 
and other rules - Practice of Cosmetology - Booth 
Rentals, p. 658, 1145 
and other rule - Curriculum for Students - Fees, 
p. 1644 

Hearing Aid Dispensers) 
Traineeship Requirements and standards, p. 771, 1698 

Horse Racing) 
and other rules - Rules of Procedure - General Rules 
- Occupational Licenses - General Conduct of Racing -
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(Board of 
8.24.409 
(Board of 
8.28.402 

(Board of 
8.36.401 

(Board of 
8.42.402 

(Board of 
8.48.902 

(Board of 
8.50.423 

(Board of 
8.54.204 

8.54.817 

{Board of 
8.56.602 

(Board of 
8.58.401 
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Medication Corrupt Practices and Penalties 
Trifecta Wagering, p. 1500 

Landscape Architects) 
Fee Schedule, p. 1062, 1699 

Medical Examiners) 
and other rules - Definitions - Reinstatement -
Hearings and Proceedings - Temporary certificate -
Annual Registration and Fees - Approval of Schools -
Requirements for Licensure Application for 
Licensure Fees supervision of Licensees 
Application for Examination - Reciprocity, p. 867, 
1700 

Optometrists) 
and other rules Meetings Examinations 
Reciprocity Practice Requirements Fees 
continuing Education Requirements - Approved Courses 
and Examinations - Permissible Drugs for Diagnostic 
Pharmaceutical Agents ·Approved Drugs for 
Therapeutic Pharmaceutical Agents - Definitions -
Unprofessional Conduct Continuing Education, 
p. 1748 

Physical Therapy Examiners) 
and other rules - Examinations - Fees, Temporary 
Licenses - Licensure by Endorsement - Exemptions -
Foreign-Trained Applicants - Lists, p. 1810 

Professional Engineers and Land Surveyors) 
and other rules - Statements of Co!llpetency - . Land 
surveyor Nonresident Practice in Montana - Avoidance 
of Improper Solicitation of Professional Employment, 
p. 773. 1701 

Private Security Patrolmen and Investigators) 
and other rules - Definitions - Temporary Employment 
- Applications - Examinations - Insurance - Applicant 
Fingerprint Check - Fees Probationary Private 
Investigators Firearms Safety Tests 
Unprofessional standards - Record Keeping - Code of 
Ethics for Licensees - Code of Ethics for Employees -
Powers of Arrest and Initial Procedures 
Disciplinary Action, p. 776, 1772, 1825 

Public Accountants) 
and other rules - Licensing of Public Accountants, 
p. 1870, 584 
and other rules - Credit for service as Report 
Reviewer Definitions Filing of Reports 
Alternatives and Exemptions Reviews and Enforcement, 
p. 1866, 586 

Radiologic Technologists) 
and other rules - Permit Applications Course 
Requirements Permit Examinations Temporary 
Permits - Permit Restrictions, p. 402, 1321 

Realty Regulation) 
and other rules - Administration, Licensing and 
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8.61.404 
(Building 
8.70.101 
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Conduct of Real Estate Licensees - Registration and 
Sales of Subdivisions, p. 405, 1156 
Inactive Licenses Reactivation of Licenses 
continuing Education, p. 467, 1339 

Social Work Examiners and Professional Counselors) 
and other rule - Fees, p. 424, 1171 

Codes Bureau) 
and other rules - Incorporation by Reference of Codes 
and standards, p. 1756 

(Board of Passenger Tramway Safety) 
8. 72 .101 and other rules - Organization of the Board of 

Passenger Tramway Safety, p. 1438, 1774 
(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 426, 820 
(Financial Division) 
I-III Application Procedure for Authorization to Engage In 

the Escrow Business - Change of ownership in Escrow 
Businesses - Examination of Escrow Business, p. 2015, 
929 

8.80.307 Dollar Amounts to Which Consumer Loan Rates Are to be 
Applied, p. 981 

(Board of Milk Control) 
8.86.301 Class l Price Formula and Wholesale Prices - Class 

8.86.301 

8.86.501 
8.86.505 

8.86.506 

III Producer Price, p. 1646 
class I Price Formula - Class I Wholesale Prices, 
p. 2101, 821 
Statewide Pooling and Quota Plan, p. 1656 
Quota Rules for Producers Supplying Meadow Gold 
Dairies, Inc., p. 2099, 502 
and other rules - Statewide Pooling Arrangements as 
it Pertains to Producer Payments, p. 2109, 705, 931 

(Local Government Assistance Division) 
I Administration of the 1990 Federal Community 

Development Block Grant (CDBG) Program, p. 682, 997 
(Board of Investments) 
I-II Incorporation by Reference of Rules Implementing the 

8.97.802 
Montana Environmental Policy Act, p. 1222, 1782 
and other rules - Montana Capital Company Act -
Investments by the Montana Board of Investments, 
p. 1881, 503, 716 

8.97.1101 and other rule- Names and Addresses of Board Members 
Conventional Loan Program - Purpose and Loan 

Restrictions, p. 182, 589 
8.97.1302 and other rules- Seller{services Approval Procedures 

Forward Commitment Fees, p. 786, 1703 
(Board of Housing) 
8.111.101 and other rules - Organization - Qualified Lending 

Institutions - Qualified Loan Servicers - Definitions 
Officers certification False or Misleading 

Statements Reverse Annuity Mortgage Loan 
Provisions, p. 1306, 1783 
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(Board of Science and Technology Developaent) 
I-XX and other rules - Loans Made by the Montana Board of 

Science and Technology Development, p. 428, 1000 
(Montana Lottery Commission) 
8.127.1002 Instant Ticket Price, p. 1765 

EDUCATION. Title 10 

(Superintendent of Public Instruction) 
I-IV Spending and Reserve Limits, p. 24, 508 
I-V Guaranteed Tax Base, p. 15, 507 
I-VI Special Education cooperatives, p. 872, 1252 
I-VII Peraissive Amount, Voted Amount and School Levies, 

I-XVII 
I-XXII 

10.6.101 

10.13.101 
(Board of 
10.57.107 

p. 29, 510, 723 
Special Education Due Process Matters, p. 440, 934 
and other Rules - Tuition and Accounting Practices, 
p. 330, 717 . 
and other rules - All School Controversy Contested 
Cases Before County superintendents of the State of 
Montana, p. 436, 933 
and other rules - State Equalization, p. 184, 505 

Public Education) 
and other rules Emergency Authorization of 
Employment - Test for certification, p. 875, 1547 

10.57.301 and other rule Endorsement Information 
Endorsement of Computer Science Teachers, p.· 2116, 
1064 

10.57.401 Class I Professional Teaching Certificate, p. 1640, 
725 

10.57.403 Class 3 Administrative Certificates, p. 1227 
10.57.601 Request to Suspend or Revoke a Teacher or Specialist 

Certificate: Preliminary Action, p. 690 
10.65.101 and other rule - Policy Governing PUpil Instruction­

Related Days Approved for Foundation Program 
calculations - Program of Approved Pupil Instruction­
Related Days, p. 2118, 725 

10.67.101 and other rules- state Aid Distribution Schedule -
Reporting Requirements - Notice and Opportunity for 
Hearing- Hearing in Contested Cases- After Hearing, 
p. 684, 1254 

(Montana Arts Council) 
10.111.701 and other rules - CUltural and Aesthetic Project 

Grant Proposals, p. 789, 1458 

FAMILY SERVICES. Qepartment of. Title 11 

11.5.605 Access to Department Records, p. 693, 1001 
11.7.402 and other rules - composition of and Criteria for 

Approving Recommendations of Youth Placement 
committees composition of Foster Care Review 
Committees, p. 265, 728 

11.12.104 and other rule- Licensure of Youth Care Facilities, 
p. 263, 590 
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FISH. WILDLIFE AND PARKS. pepartment of. Title 12 

I 

I-XII 
12.6.801 

12.6.901 

12.6.901 
12.6.901 

12.9.205 
12.9.210 

Restricting Public Access and Fishing Near Montana 
Power Company Dams- Specifically Hebgen Dam, p. 878, 
1548 
River Restoration Program, p. 795, 1461 
and other rule - Restricting Public Access and 
Fishing Near Montana Power Company Dams - Boating 
Closures, p. 449, 1003 
Establishing A No-Wake Restriction Below Canyon Ferry 
Dam, p. 983, 1460 
Water Safety Regulations, p. 452, 1002 
Water Safety Regulations - Closing Certain Waters, 
p. 35, 514 
Manhattan Game Preserve, p. 985, 1704 
Warm Springs Game Preserve, p. 38, 515 

HEALTH AND ENVIRONMENTAL SCIENCES. Department of. Title 16 

I-VIII Emergency Adoption - Underground Storage Tanks -
Licensing of Underground Tank Installers - Permitting 
of Underground Tank Installations and Closures, p. 
731 

I-X Water Quality - Procedures and Criteria Regarding 
Wastewater Treatment Works Revolving Fund, p. 799, 
879, 1468 

I -XI Handicapped Children's Services Program - Eligibility 
for the Handicapped Children's Program - Payment for 
Services - Covered Conditions - Record-Keeping -
Application Procedure - Advisory committee - Fair 
Hearings, p. 881, 1256 

I-XVI Emergency Adoption - Underground Storage Tanks -
Licensing of underground Tank Installers - Permitting 
of Underground Tank Installations and Closures, 
p. 1549 

I-XXIV Petroleum Tank Release Compensation Program, p. 40, 
516 

I-XL Underground Storage Tanks - Licensing of Underground 
Tank Installers and Inspectors Permitting of 
Underground Tank Installations and Closures and 
Repeal of Emergency Rules I - XVI, p. 1512, 1827 

16.8.921 .and other rules -Air Quality- Definitions- Ambient 
Air Increments - Air Quality Limitations - Exclusions 
from Increment Consumption - Clas!; I Variances -
General, p. 805, 880, 1322 

16.8.1302 and other rule -Air Quality - Open Burning of Scrap 
Creosote-Treated Railroad Ties Under Appropriate 
Circumstances, Through the Use of a Permit Program 
p. 1815 

16. 3 2 . 3 08 and other rule - Retention of Medica 1 Records by 
Health care Facilities, p. 891, 1259 

16.44,202 and other rules- Solid and Hazardous Waste- Mining 
Waste Exclusion, p. 1536 
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(Petroleum Tank Release Compensation Board) 
16.47.311 and other rule - Definitions - Release Discovered 

After April 13, 1989 Construed, p. 1313, 1784 

HIGHWAYS. Department of. Title IS 

18. 8. 5108 and other rules - Convoy Moves of oversize Vehicles -
Flag Vehicle Requirements, p. 2027, 591 

18.8.1101 Movement of Houses, Buildings and Other Large 
Objects, p. 578, 1260 

INSTITQTIONS. Pepartment of, Title 20 

20.3.202 and other rules - Definitions - Clients' Rights -
outpatient Component RequireJients - Certification 
System for Chemical Dependency Personnel - Chemical 
Dependency Education Course Requirements ACT, 
p. 2121, 737 

20.7.1101 Conditions on Probation or Parole, p. 695, 1560 

JUSTICE. Department of. Title 23 

I-XIV Admission - Attendance - Conduct - Evaluations and 
Requirements for Graduation from the Montana Law 
Enforcement Academy, p. 809, 1261 

23.3.504 and other rule - Licensing Operators of Commercial 
Motor Vehicles, p. 1819 

23.5.102 Emergency Amendment Motor Carrier Safety 
Regulations, p. 1323 

23.5.102 Motor Carrier Safety Regulations, p. 1817 
8.124.101 and other rules- Gambling, p. 2127, 828, 1172 

LABOR AND INDUSTRY. Department of, Title 24 

I Travel Expense Reimbursement, p. 816, 1564 
I-II Establishing Montana's Minimum Hourly Wage Rate, 

p. 454, 852 
(Workers• Compensation Judge) 
24.5.101 and other rules - Procedural Rules of the court, 

p. 349, 847 
(Human Rights Commission) 
24.9.212 confidentiality - Procedure on Finding of Lack of 

Reasonable cause - contested case Record - Exceptions 
to Proposed Orders, p. 2157, 525 

2 4 . 9. 2 2 5 and other rules - Procedure on Finding of Lack of 
Reasonable cause - Issuance ot Right to sue Letter 
When Requested by a Party - Effect of Issuance of 
Right to sue Letter, p. 1065, 1561 

24.16.9007 Amendment of Prevailing Wage Rates, p. 986, 1707 
(Workers' Compensation) 
24.29.1415 Impairment Rating Dispute Procedure, p. 456, 1004 
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STATE LANDS. pepartment of. Title 26 

I-III 

I-III 

I-VII 

I-XII 

and other rules - Sale of Cabinsites and Homesites on 
State Trust Lands, p. 1660 
Investigation of complaints Regarding Effects of Hard 
Rock Blasting Operations, p. 458, 1470 
Authorizing Permitting and Requiring Reclamation of 
Hard Rock Mills and Operations that Reprocess 
Tailings and Waste Rock from Previous Operations, 
p. 267, 1008 
and other rules - Disposal of Underground Coal Mine 
Waste - Individual Civil Penalties - Restrictions on 
Financial Interests of Multiple Interest Advisory 
Boards, p. 1309, 366A, 936 

26.4.724 and other rules - Revegetation of Land Disturbed by 
Coal and Uranium Mining operations, p. 1885, 964 

LivESTOCK. Department of. Title 32 

32.2.401 Fee Change for Recording of Brands, p. 1823 
32.18.101 Hot Iron Brands Required, p. 1315 

NATQRAL RESOUFCES AND CONSERVATION. pepartment of. Title 36 

I Reject or Modify Permit Applications for Consumptive 
Uses and to Condition Permits tor Nonconsumpti ve Uses 
in walker creek Basin, p. 893, 1837 

36.12.1010 and other rules - Definitions - Grant Creek and Rock 
Creek Basin Closures, p. 1542 

(Board 
I 
I 
(Board 
I 

of Water Well Contractors) 
Mandatory Training, p. 896, 1568 
Abandonment of Monitoring Wells, p. 273, 739 

of Oil and Gas Conservation) 
Incorporating by Reference Rules Pertaining to the 
Montana Environmental Policy Act, p. 2164, 531 

PUBLIC SERVICE REGULATION, Department of. Title 38 

I-III and other rules - Motor Carrier Status - Class C 
Contracts - Class c Pickups and Delivery - Contract 
and common Carrier Distinction - Insurance - Transfer 
of Authority - Carrier Rate Increases - Vehicle 
Identification, p. 467, 1263 

38.3.706 Emergency Amendment Motor carrier Insurance, 
p. 1786 

38.5.2202 and other rule - Federal Pipeline Safety Regulations 
Including Drug-Testing Requirements, p. 275, 698 

38.5.3332 Customer Billing, p. 192, 593 

REYENUE. Department of. Title 42 

I Gasoline From Refineries, p. 1071, 1717 
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I-II 

I-III 

I-V 

42.5.101 
42.11.401 
42-12.205 

42.17.105 
42.18.101 

42.19.301 

42.20.102 

42.20.401 

42.20.420 

42.20.438 
42.22.1311 

42.23.413 

42.24.101 

42.27.604 
42.28.321 

42.28.405 

-1916-

Local Government Severance Tax Distribution 
Procedure, p. 1664 
Property Tax - Reappraisal of Real Property Dealing 
With statistical Procedures and Results, p. 198, 596 
Property Tax - Reappraisal of Real Property, p. 54, 
202. 367, 596 
and other rules - Bad Debt Collection, p. lOBO, 1712 
and other rules - Liquor Bailment, p. 1229, 1839 
and other rule - Requirements When Licensing Is 
Subject to Lien, p. 194, 1266 
Computation of Withholding Taxes, p. 1803, 121 
and other rules - Property Tax - Reappraisal Plan, 
p. 2031, 594 
Clarification of Exception to Tax Levy Limit, 
p. 1070, 1713 
Applications for Property Tax Exemptions, p. 1240, 
1714 
and other rules - Property Tax - Sales Assessment 
Ratio, p. 2039, 596 
and other rules - Sales Assessment Ratio study, 
p. 818, 1270 
Sales Assessment Ratio Study, p. 700, 1271 
Updating Trend Factors for Industrial Machinery and 
Equipment, p. 1074, 1849 
carryover of Net Operating Losses - Corporation 
License Tax, p. 2166, 645 
and other rules subchapter S Elections for 
corporations, p. 1082, 1715 
Payment of Alcohol Tax Incentive, p. 1072, 1718 
Required Records - Audits - Motor Fuels Tax, p. 580, 
1174 
Special Fuel Dealers Tax Returns, p. 1667 

SECRETARY OF STATE. Title 44 

(Commissioner of Political Practices) 
44.10.331 Limitations on Receipts From Political Committees to 

Legislative Candidates, p. 203, 532 

SOCIAL AND REHABILITATION SERVICES. Department of. Title 46 

I 

I-II 
I-III 
I-IV 
I-VIII 

I-LXV 

46.8.901 

and other rules -orthodontia and Dentures, p. 917, 
1331 
Transitional Child care, p. 207, 533 
Freestanding Dialysis Clinics, p. 1086, 1607 
Rural Health Clinics, p. 1544 
skilled Nursing and Intermediate care services In 
Institutions for Mental Diseases, p. 278, 1175 
and other rules Child support Enforcement 
Procedures and Administration, p. 74, 375, 1337, 1852 
and other rule Developmental Disabilities 
standards, p. 1317, 1851 
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46.10.403 
46.10.409 

46.10.701 

46.12.303 

46.12.304 
46.12.505 
46.12.522 

46.12.532 

46.12.541 
46.12.545 

46.12.552 
46.12.571 

46.12.590 

46.12.703 
46.12.802 

46.12.1201 

46.12.1401 

46.12.1823 
46.12.2003 
46.12.2003 
46.12.2013 

46.12.3206 

46.12.3401 
46.12.3401 

46.12.3803 
46.12.3804 
46.12.4002 

46.12.4008 

46.12.4101 

46.13.106 

46.14.402 
46.15.102 
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AFDC Standards of Assistance, p. 1245, 1570 
Sliding Fee scale For Transitional Child Care, 
p. 1685 
and other rules - Montana JOBS Program, p. 1122, 
1571 
Medicaid Billing - Reimbursement - Claims Processing 
and Payment, p. 901, 1586 
Third Party Liability, p. 912 
Diagnosis Related Groups (DRGs), p. 904, 1588 
and other rules - Two Percent (2%) Increase in 
Medicaid Fees for Provider Services, p, 923, 1479 
Reimbursement for Speech Therapy Services, p. 596, 
876 
and other rule - Hearing Aid Services, p. 898, 1326 
and other rules - Occupational Therapy services, 
p. 370. 582 
Reimbursement for Home Health Services, p. 474, 1042 
and other rules cover~ge Requirements and 
Reimbursement for Clinic Services - Psychological 
Services- Clinical Social Work Services, p. 71, 534, 
740 
and other rules - Inpatient Psychiatric Services, 
p. 1117 t 1589 
Reimbursement for outpatient Drugs, p. 906, 1481 
Prosthetic Devices, Durable Medical Equipment and 
Medical Supplies, p. 987 
and other rules - Payment Rate for Skilled Nursing 
and Intermediate care services, p. 1107, 1598 
and other rules - Medicaid Home and Community Based 
Program for Elderly and Physically Disabled Persons, 
p. 1090 
and other rule - Hospice Services, p. 205, 539 
Reimbursement for Physicians Services, p. 1243, 1608 
Reimbursement for Obstetrical Services, p. 702, 1179 
Reimbursement for Certified Registered Nurse 
Anesthetists, p. 214, 540 
and other rule Third Party Attorney Fees 
Assignment of Benefits, p. 1088, 1609 
Transitional Medicaid Coverage, p. 210, 541 
Medicaid Coverage for Pregnant Women and Children up 
to Age Six, p. 212, 542 
Medically Needy Income Levels, p. 908, 1334 
Medically Needy Income Levels, p. 368, 853 
and other rules - Group Eligibility Requirements for 
Inpatient Psychiatric Services, p. 1104 
Earned Income Disregards for Institutionalized 
Individuals, p. 216, 543 
Qualified Medicare Beneficiaries Eligibility for 
Medicaid, p. 910, 1336 
and other rules Low Income Energy Assistance 
Program (LIEAP), P. 1672 
Low Income weatherization Assistance Program, p. 1669 
Refugee Cash Assistance, p. 1766 
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