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publication, has three sections. The notice section cContains
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where written comments may be submitted. The rule section
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the back of each register.
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BEFORE THE BOARD OF HORSE RACING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment, repeal and adoption ) THE PROPOSED AMENDMENT,

of rules pertaining to rules of ) REPEAL AND ADOPTION OF
procedure, general rules, occu- } RULES PERTAINING TO HORSE
pational licenses, general ) RACING

conduct of racing, medication, )

corrupt practices and penalties )

and trifecta wagering )

TO: All Interested Persons:

1. On September 13, 1990, at 1:00 p.m., at MetraPark
Fairgrounds, Zonta Room, Billings, Montana, a public hearing
will be held to consider the proposed amendment, repeal
and adoption of rules pertaining to horse racing.

2. The board is proposing to amend ARM 8.22.304,
8.22.321, 8.22.503, 8.22.701, 8.22.711, 8.22.801, 8.22.1401,
8.22,1402, 8.22.1502, 8.22.1503 and 8.22.1803; repeal ARM
8.22.305, 8.22.306, 8,22.308, 8.22.309, 8.22.311 through
8.22.320, 8.22.322, and 8.22.323; and adopt new rules I
through VI.

3. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"8.22.304 INSTITUTION OF PROCEEDINGS BY NOTICE_AND
CONDUCT OF HEARING (1) A hearing may be instituted by notice

from the board or_the department in conformi with the
Montana Administratijve Procedure Act to-amy-person-who-witi-be

affecte&—by-a—proposed-reveeatron“-suspehsren ~or-refusal-te
tasue-—or -re—issue;-a-ticense -or -any other-aek-which-the-taw
agthorirres -the-poard-—to-deo.

(2] _Hearings will be conducted under the Montana
Adminjstrative Procedure Act.

t2)--Cententsof-nokticer

tay-~Fhe-notice -ahaltl-be-in-weiting;-signed-by - -or-on
behalf-of -the -board-and shall-contains

by --the-action-proposed -te ~be-taken-by ~the -boards

te)y--a-—eoncise-—atatement of -Facts -upon-which-the-board
actten-tw-basedy

@y --provisions -—of -tavw-upon-which-the-notice-is-based;

te)--statement-that -the -recipient -has -the -pight -to
gemand -a-hearing -—where —sueh demand -is-provided-by -raw-or
wentdotherwise -be-applicabler—and - -if-he desipes  -rto-pe
represented-by-—counsel-ak -satd -hearings

€3 r--An-anawepr -ro-the -charge-in-the-netice-may-be-filed
by -netiee-within-15-days-of -service --Where-no-answer-is
firled;-ati-atledakions—of-the-notice-will-be-deemed -—denteds

tey--A-notiee-ashalt-be-served-in-the -same-manner-as-ig
provided-in-Chapter-26;-Sub-Chapter-3-of -these -pules:

MAR Notice No. 8-22-45 16-2,16/90
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£5) ~--Except-as-herein-expressiy-provided r-the-rutes
governing -the -petition-shaltl-govern-a-preceeding-instituted-by
notice -wherever-appiieabler"

Auth: Sec. 23-4-~202, MCA; IMP, Sec, 23-4-202, MCA
REASON: This amendment is needed because this language is
archaic and the bocard now recognizes and follows the Montana
Administrative Procedure Act and the Attorney General's Model
Rules.

“g.22.321 BOARD CONDUCT ~ NATIONAL ASSOCIATION OF STATE
RACING COMMISSIONERS 5 POINT DOCTRINE (1) through (3) will
remain the same.

4y ~-Ehus —iE-any -person-orgroup ~disagrees-with-a
destnion—of -a-board-of —stewards -t -should-seek-review-from
the-pesponsible-racing-board---Ff-one-sktill-feelvw-agyrieveds;
he -should -seek-judietal -review-—-Fhre-final-decision-of-the
courts -shovld-terminate -the -matter-in-the racing -industry-as
it -does-for-the-rest-sof-our-seeietys

(4) 5% In conclusion, the NASRE ARCI and each of its member
boards should make it crystal clear that efforts by any
segment of the racing industry to foster anarchy in the sport
of racing by seeking favorable action of a board through such
correction as threat of strike will be deemed an act to
destroy the authority vested in the respective board subject
to the full penalty provided by law in each jurisdiction.”

Auth: Sec. 23-4-202, MCA; IMP, Sec. 23-4-202, MCA

REASON: There no longer is a NASRC. It has been replaced by
ARCI. It is necessary to amend the rule to make the correct
reference.

"8.22.503_ ANNUAL LICENSE FEES The following fees shall
be charged annually:
(1) will remain the sanme.

(a) Assistant trainer 20.00

(2) through (11)(¢) will remain the same.

{d) Totalizer eperater Company 90608 50.00

(e) TPrask-tote-fes Tote employee 10.00

(12) through (16) (i) will remain the same.

(j) Gate-admissien-seller Photo Company i9-60 50.00

(k) through (aa) will remain the same.

(ab) Program company 50.00
ag ro m_manager 20.00
ad rogram_em ee 10.00

lae) sSimulcast site or network license 125,00

(17) Not requiring licenses but requiring 2:686 5.00

identification. ([Wives, children over
6 years of age and under 16_years of
age, duplicate (lost i.d. cards)]"
Auth: Sec. 23-4-104, 23-4-201, 37-1-134, MCA; IMP, Sec.
23-4-104, 23-4-201, 37-1-134, MCA

REASON: It is necessary to amend this rule to revise fees to
reflect program area costs and to recognize new licensed
occupations that have evolved in the field, especially those

13-8/16/90 MAR Notice No. 8-22-43
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developing since the advent of simulcast wagering.

"8.,22.701 GENERAL PROVISIONS (1) through (11) will
remain the same.

(12) In the event of the loss of a license card, the
board may in its discretion issue a duplicate, the fee for
which shall be $2 $5.00 and all minor and spouses
identification cards.

(13) and (14) will remain the same."

Auth: Sec. 23-4-202; IMP, Sec, 23-4-104, MCA

REASON: This amendment is necessary to make the fee
commensurate with program area costs.

"g.22.711 VETERINARIANS (1) through (3) will remain the
same.

ta)y——The -origimal -medication-report-form-shatl-be-left
with-the -ownep;-trainer;-or-person-redquesting-treatment-of ~the
herse r--Phe -firat-eopy-shatl-be-fited-+ith-the -state -steward
by-9:60-arm--on-the day-following —sueh-administration; -and -the
second -copy -shatl-be-retained-by -the-veterinarian
admintstering -the -medications

¢by (a) will remain the same."

Auth: Sec. 23-4-104, 23-4-202, MCA; IMP, Sec. 23-4-104,

MCA

REASON: Clarify existing rule and relieve veterinarians of
record filing reguirements that no longer are practiced at the
track.

"8.22.801 GENERAL REQUIREMENTS (1) through (67) will
remain the same.
In hapdicap races, high weighted horses shall be
preferred regardless of ownership or traijner.
(a} When horses have equal handicap weights, preference
shall be determined by lots regardless_of ownership or

trainer.”
Auth: Sec. 23-4-104, MCA; IMP, Sec. 23-4-104, MCA

REASON: To clarify the method identifying the qualifiers for
handicap races.

"8,22.1401 GENERAL RULES (1) through (11) will remain
the same.

fa)y--Ehe-originalt-medication-repope-form-shatl-be-lefe
with-the —ownep - ~tratmer-or-—other-person-requesting -the
Ereatment—of -the -horse---Fhe-first-copy-shatt-be-filted-with
the -state -steward -by ~9:00 -a -t r-on-the —day -following —sueh
admintstration;-and -the -second -copy -shall-pe-retained-pby -the
veterimarian-administering-the-medications (12} - (17) remain the same.

(18) Any trainer, groom, owner, veterinarian, or other
person found to be responsible for administering or permitting
to be administered to any horse entered to be raced, any
forbidden substance as shown by the test and/or analysis of
the approved chemist shall be subject to a fine, suspension or
both. Ne-veterinariam-shatl-be-subject-to-any-penatty-for

MAR Notice No. 8-22-45 15-8/16/190
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administering-any -substance -insofar-as-he-has-fully-ecomptied
with-ARM-8-22-1401 {3} -hereof—or-the -Unedicationt-rule
herein;-and-has-inforned -the-owner - -trainery-or-other-persen
requesting-the -treatment -of -the -name --deosage-and -prebable
effectof -the -medication-useds

(19) through (23) will remain the same."

Auth: Sec. 23-4-104, 23-4-202, 37-1-131; IMP, Sec. 23-4~
104, 23-4-202, MCA

REASON: This amendment is necessary to make clear that
informing an owner or trainer that a forbidden substance has
been administered to a race horse prior to a race does not
relieve a veterinarian of accountability for violating the
board's medication rules. The deletion of subsection (a) is
needed to relieve veterinarians of record filing requirements
that no longer are practiced at the track,

"8,22.1402 PERMISSIBLE MEDICATION (1) through (3) will
remain the same.

(4) The track veterinarian shall approve phenylbutazone
drug request only if, in the exercise of his or her
professional judgment, a need for the use of the drug for the
treatment of the particular horse's injury or disease has been
satisfactorily demonstrated. 1In arriving at the decision, the
track veterinarian may take into account, er and rely upon, a
written professional diagnosis made by a qualified
veterinarian duly licensed by the board.

(5) through (19) will remain the same.

(20) Systemic therapy consistent with accepted standards
of veterinary practice is allowed up to 24 hours before race
time. Systemic therapy consistent with acceptable standards of
veterinary practice includes the administration of
phenylbutazone given at dosage of 2 grams i.v. or the oral
equivalent thereof at 24 hour intervals on a daily basis,
with the final dosage given by injection gr the oral
equivalent thereof 24 hours prior to post time.

(21) will remain the same."

Auth: Sec. 23-4-104, 23-4-202, MCA; IMP, Sec. 23-4-104,

MCA

REASQON: This amendment is necessary to clarify the existing
rule, with respect to what information track veterinarians may
rely upon in permitting the treatment of a race horse with
phenylbutazone, and with respect to the question who is
authorized to give oral administrations of phenylbutazone to
race horses prior to races.

"8,22.1502 DEFINITION OF CONDUCT DETRIMENTAL TQ THE BEST
INTERESTS OF RACING For the purpose of implementing section
23-4-202(2), MCA, as amended, and also of defining conduct
which the board considers detrimental to the best interest of
racing as contemplated by ARM 8.22.701(8), the board rules
that the following conduct is detrimental to the best interest
of racing but these rules are not intended to limit the
application of the phrase or otherwise to be exclusive:

(1) through (18) will remain the same.

15-B/1R/00 MAR Notico No. 8-22-45
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(19) Failing to cooperate with an investigation by the
board, or by a board of stewards :

(a) not furnishing requested papers or documents;

(b) _ not furnishing a ful]l and complete explanation of
matters referred to in a complajnt fjiled with board;

(¢} _not responding to subpoenas issued by the board;

(d) willfully misrepresenting facts to a board
investigator;

e using_threats, harassment, extortion or briber
potential witnesses to discourage them from cooperating with
an investigation or from testifying."

Auth: Sec. 23-4-104, 23-4-202, 37-1-131, MCA; IMP, Sec.
23-4-202, MCA

REASON: The additional conduct standard is needed to offset
increasing instances of obstructing investigations and the
board's resulting inability to enforce its own rules.

"8.22.1503 _ALCOHOQOL AND DRUG TESTING RULE (1) No

licensee or employee of any entity associated with the conduct
of racing while on the grounds of a licensed or franchised
race track or simulcast facility shall have present within
his/her system any amount of alcohol which would constitute
legal impairment or intoxication.

(2) and (3) will remain the sane.

(4) No licensee or employee of any entity associated
with the conduct of racing while on the grounds of a licensed
or franchised race track or simulcast facility shall have
within his/her system any controlled substance as listed in
the U.S5. Code, Title 21 (food and drug laws) or any
prescription legend drug unless such prescription legend drug
was obtained directly or pursuant to valid prescription or
order from a duly licensed physician who is acting in the
course of his/her professional practice.

(5} Jockeys shall be routinely tested for drug or
alcohel usage as a part of their pre-licensing medical

examination, The testing procedure and safequards set forth
in this rule shall be followed by the examining physician and
others inveolved in the testing procedure.

{a) Refusal to submit to_the test, or test results
reporting a presence of illegal drugs or narcotics, or the use
of non-prescription_drugs shall be grounds for refusal to
license the applicant. Any use or possession of illegal drugs
that constitutes a felony shall preclude any further
consideration of the license application.

(b} Licensees founpd to be involved in the illegal sale,
manufacture or distribution of any narcotic/drug will be
subject to license disciplinary action,

(c) Licensees demonstrating addiction to any
narcotic/drug will be subiject to license disciplinary action.

4a improper use of an arcotic/drug by a licensee
after_ licensing will be grounds for license disciplinary
action.

(6) _Current licensees will be required to submit to

(a) B steward may order a drug test when, after

MAR Notice No. 8-22-45 158716790
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consultation wit nother steward board resentative
both c¢oncur_ that ere is documentation that a licensee:

{i) is impaired or incapable of performing his/her
assigned duties; or

ii has reduce oductivit excessive vehicle
accidents, high absenteejsm, or other behavior inconsistent
with previous performance.

b) __The con ts the documentation shall be made
available to the licensee.

{7) Licensees may be ordered by a steward to submit to a
drug test:

(a) when the allegatiop involves the use, possession or
sale of drugs or narcotics; or

(b) when the allegation involves the actual use of

force; or
c when_there js serious on-duty inju to the licensee

or _angther person; and

d f two or more resentatjves of the jockey's guild
at any race track advise the stewards at the track that they

believe a jockey, who is_scheduled to ride, is under the

in ence of drugs and/oy alccho the stewards or their
agents have probable cause for conducti such drug and/or
alcohol tests on such jockeys as they deem appropriate.

{e) After a second steward or administrator agrees to
the need for the test.

(8) A steward who orders a drug_test when there is a

reasonable objective basigs for suspecting usage shall forward
a_report containing the facts and circumstances directly to

the board.

(9)_ _Test results reporting a presence of jillegal dyrugs
or_narcotics, or the use of prescription, or the abuse of any
over~the counter druq, will be submitted as a part of a
written report by the state steward,

{10)(a} The licensee designated to give a sample must be
positively identified prior to any sample being obtained.

{(b) _The room where the sample is obtajined must be
private and secure, with documentation maintained that the
area has been searched and_ free of any foreign substance. n
obseryer of the appropriate sex shall be present for direct
observation to_ensure the sample is from the employee and was
actually passed at the time noted on the record. Specimen
collection will occur in a medical setting, and the procedures
should_not demean, embarrass, or cause physical discomfort to
the licensee,

c An jinterview shall be conducted with the licensee
prior to the test to establish use of drugs currently taken
under medical supervision.

{d) _Specimen samples must be sealed, labeled and checked
against the identity of the licensee to ensure that the
results_match the testee. Samples shall be sorted in a
secured and refrigerated atmosphere until tested or delivered
to the testing lab representative.

(11)(a) The testing or processing phase shall consist of
the following two-step procedure:

(i) initia) screening step, and

(ii) confirmation step,.

15-8/16/90 MAR Notice No. 8-22-45
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(b} The urjne sample will first be sted usin
screening procedure. A specjimen test ti wi unde
an additjonal confirmatory test. An ini 1l positive report
should not be considere ositiv ather, it should be

classified as "confirmation pending".
(c). The confirmation procedure will be technologically

different than the initial screening test. Notification
test results the eward or chie i i
until the confi;mat on tes results are obtajped.

ases in whi I3 test firms t resence a dru
or ugs_ in th sam a e will etajned for six
months to allow further gestlng in _case of g dispute.

d te thod ed e c ble of
identifyi ar"uana aine d_ev o ug that is
nown to be abus i udi e j nd
barbiturates H ab t n utilized
testi mu b ertified as gualifie o conduct uri is
and blood tests.

e icensees o ha b subje to uc tes a
shown_ to be dru ee ha el a tte tha
illegal druqs were found. ft icens Y sts o
the letter will be placed in the ljcensee's 80 fi

(12) Lijcensees shal ot _ta any narcotics or d ous
substance unless prescribed by a person licensed to practice

medicine. ens who_are reguired ak escription
medicj s 1 no their stew in_adv e, of the

medication prescribed and the nature of the jllness or injury.
Licensees _shall submjt, when reguested by a stewayd, a
doctor's statement attesti to their abi or ipability to
competentl orm their work nctjons while under the
influence of the prescriptive drugs.

3 Members © he boargd d its degsjgnated
representatives sha ave_the thorit o ful d complete
entry on and to any and all parts of the grounds and mutuel]
plants of any licensee, Licepsees who have a reasonable basis
to _believe that anothe icensee js illega using drugs or
narcotigs, sha report such facts and circumstances
immedjatel o the state tewa of he ve r meet the
chi of securjty of cas t ensee who
;gfuseg to take the ;ggu1ggd drug teg; r_ to fo;]ow this rule

is subject to be jmmediately relieved from dutjes pending
adminjstrative review.
¢5% (14) Acting with reasonable cause, the stewards or a
designated board of horse racing representative may direct any
such licensee or employee to deliver a specimen of urine in
the presence of the track physician or other duly licensed
hysician as designated by the ar or subject his/herself
to the taking of a blood sample or sample of other body fluids
by the track physician or other duly licensed physician as )
designated by the board of horse racing.
¢6¥ {15) In such cases the stewards or the board of
horse racing representative may prohibit such licensee or
employee from participating in that day's racing Qr _simulcast
activities or other racing or simulcast actjvities until such
time as said licensee or employee evidences a negative test
result,

MAR Notice No. 8-22-45 15-8/16/90
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(7) and (8) will remain the same but will be renumbered
(16) and (17).

¢9) (18) All testing shall be at the expense of the
board of horse racing and the racing association on a 50-50
basis.

¢+6y (19) Fer-a-licenseels-or-employeels-fipst-violation
hefshe First time violators shall not be allowed to
participate in racing until such time as hisfher their
condition has been professionally evaluated and a professional
written opinion is regceived stating that they can function
safely without risk to the public _and without detriment to the
best interests of racing.

(a) After such evaluation, if said licensee's or
employee's condition proves non-addictive and not detrimental
to the best interest of racing, said licensee or employee
shall be allowed to participate in racing provided he/she can
produce a negative test result and agrees to further testing
at the discretion of the stewards or designated representative
of the board to insure his/her ¢ontjinued unimpairment.

(b) After such professional evaluation, should said
licensee's or employee's condition preve-addiekive-or
demonstrate addiction or a condition detrimental to the best
interest of racing, said licensee or employee shall not be
allowed to participate in racing until such time as he/she can
produce a negative test result and show documented proef
evidenge that he/she has successfully completed a certified
alcohol/drug rehabilitation program approved by the board of
horse racing. Said licensee or employee must agree to further
testing at the discretion of the stewards or designated
representative of the board to insure his/her unimpairment.

(c) If this is the second offense, the jockey shall not
be permitted to ride again for six (6) months, and until
he/she presentsg the stewards with a statement that he or she
has_satis d t ujrements of ap a ia
rehabilitation program, with a negative test result and with
an agreement to further testing at the discretion of the
stewards;

(d)__and, if this jis the third offense, such jockey's
license_shall be revoked.

ttry--For-a-iicenseels -or-an-employeen-second-viekationy
hetshe-shall-be-suspended-and-atlewed-to-enreti-in-a-eertified
aleohotjfdrug-rehabilitar iton-program-approved by -the-board-of
horse-pracing; ~to-apply-for-reinstatenent-onty-at-the
diseretion—of -the-board-of-herse-racing-

REASQN: This amendment is needed to clarify that the rule
applies to persons involve in simulcasting and to conform with
changes in the racing industry nationally.

"8.22,1803 POOIL, CALCULATIONS (1) and (2) will remain
the same.

£3) - -FThe -fotlowing -sequence —based-on-the offictal -order
of-finieh-shall-be-used-te deternine-the combination-referred
to-in-subseetion-{t4)s

tay--fFirste -second;-and-fourth

thy—-fFirst --third;-and -Fourth

15-8/16/90 MAR Notice No. 8-22-15
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ey --second --third - -and -fourth

Ry —-Eirst - -second - -and-Eifeh

ter--fFirse third; -and-£ifth

¢Ey --Firse - —fourth;-and -fifehr-and

)~ -sequentiatiy ~thereafters

€4}~ -Where -onty -two-horses—£inish-in-a-rase-on-which-a
Frifecta-feature-is-operated -the-poot-shati-be-eatentated-in
the-follewing-manners

ta)--Fhe-net-pool-shatt-be -divided-by -the -value-of
tickers-soltd-in-the-poot-on-horses-seltected-ro-finish-firste
and -second -in-the -exact —order-of ~the-offieiak-resuit—coupled
with-any-other-horse -that-started-n-the-racer

£5)r ~-Where —onlty -one -horse-finishes-n-a-rase-on-which-a
Frifecta-feature-is-osperated -the-poet-shatl-be-—cateulated-in
the-fotrlowing -manners

tay-—Fhe-net-pool-shatl-be-divided-by -the-vatue-of
rickets-sold-in-the-pool-setecting-that-horse-to-finish-first;
conpled -with-any -two-other-horses -started-in-the-racer

6y --Where-there-is -x-dead-heat-in-any-position—-of-the
offietal~result;-the -pay-out-priece-for-the Prifecta-peol-shati
be-—ealenlated-in-the-Following-manners

tay--the-tegak-percentage -shatl -pe-deducted-from-tire
retak-amount -betk -in-the-pool-to-determine -the-net-poois

tby--the-tokat-vatue-af-ali-bets-placed-eon-att-winning
combinatitons -shalt-be deducted-from-the -net-pool-to-determine
a-eatevlaring -poots

te)r--the-ecalevlating -poot-shatl-be-divided-inte -as-many
equal-pertions -as-there -are-winning -combinationss

¢ (3) 1he value of tickets of each respective winning
combination shall be divided into its respective portion of
the calculating pool.

fey (a) $1.00 shall be added to the quotients obtained
pursuant to paragraph-¢d} subsection (3); and ’

t£y (b) each sum obtained pursuant to paragraph-f{e}
subsection (a) shall be multiplied by the purchase price of
each ticket.

(4) Jf no ticket ig sold on the winning combination, the
profits shall be apportioned egqually among_the holders of
tickets sele¢ting the first and second place runners in their
exact_order,

(5) _If no ticket selecting the first and second runners
is sold, the profit shall be apportioned equally among the
holders of tickets selecting the first and third runpers in
their exact order.

{(6) If no ticket selecting the winning combination, the
first and second runner or the first and third runner is sold,
the profit shall be apportioned egually among the holders of
tickets selecting the second and _third runners with any other
runner in their exact order,

{(7) If no ticket requiring distrjbution of the pool
pursuant to this rule is sold, the profit shall be apportioned
egually among the holders of tickets selecting the runner
finishing first.

(8) 1f no ticket requiring distribytjon pursuant to
subsections 4, .5, 6 and 7 of this section is sold, the
profits shall be apportioned equally among the holders of
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tickets selecting the runner finishing second.

(9) If no ticket requiring distribution of the pool
pursuant to subsections 4, 5, 6, 7 and 8 of thjs section is
sold, the profit shall be apportioned equally among the
holders of tickets selecting the runner finishipg third,

(10) If no ticket requiring distribution pursuant to
subsection 8.22.1803(4) through (9) is sold, complete refund
will be made of entire Trifecta pool on_ _that program upen

resentation and surrend of a rifecta tickets.

(11) If a race on which there iS5 Trifecta wagering
results in a dead heat for first place, the winping
combinations shall include the first two yunners as finishing

in eithe i o cond the nner finjishi ird.
(12) If a race_on whigch there_js Trifecta wagering
results in a dead heat for second place, the winning
ombj ions include the runner finishipg first and the

two runpers finishing in a dead heat as finishing in either
second or third.

(13) If a race on which there is Trifecta wagering
results in a dead heat for third place, the winning
combjinations shall jnclude the rupner finishing first, the

runner finishi seco and eithe the runpners finishij in
a_dead heat foyx third as finishing third.
14 In a mb tions described in subsgections 10 1

and 12 of this sectjon, the profjit shall be divided in

sepa e pools, calculated as a plac ool and paid off

accordingly.
5 f a e_on which there is ifecta wagerin
results in a triple dead heat ¢r double dead heat, the net

pool) will be divided by the number of all such win, place, and
show combinations thus formed, calculated as separate pools
and paid off accordingly,

(7) through (9) will remain the same but will be
renumbered (16) through (18)."

Auth: Sec. 23-4-104, MCA; IMP, Sec. 23-4-104, MCA

REASON: This amendment is needed to clarify pool payout
regquirements.

4. ARM 8.22.305, 8.22.306, 8.22.308, 8.22.309, 8.22.311
through 8.22.320, B.22.322 and 8.22,.323 are being proposed for
repeal and can be located at pages 8-616 through 8-621,
Administrative Rules of Montana. The reason for the proposed
repeal is that they have been superseded by the Montana
Administrative Procedure Act and the Attorney General's Model
Rules and those statutes and rules are now recognized as
controlling and followed by the board. The existing rules on
the books are archaic.

5. The proposed new rules will read as follows:

"I _PROGRAM COMPANIES (1) Program companies must
provide current and complete and accurate past performance
lines on each horse entered in a race.

(2) Program companies must provide an accurate printed
race program for each licensed race date, which must include,
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but not be limited to:

(a) past performance lines;

(b) horse numbers;

(c}) past position numbers and colors;

(d) identity of owners, trainer and jockeys; and

(e) any rule of racing that the board may direct.

(3) Program companies must submit proofs of programs to
the applicable racing secretary and the executive secretary of
the board or its representative prior to publication.

(4) All employees of program companies must be licensed
as program employees before entering the grounds of a race
meet .

(5) Program companies shall share their information
applicable to Montana race meets and horses racing in Montana
with other program companies at a reasonable cost payable to
the company providing the information.”

Auth: Sec. 23-4-104, MCA; IMP, Sec. 23-4-104, MCA

"ITI _PHOTO COMPANIES (1) Photo companies must provide
state of the art photo-finish and video equipment with
electronic timing capability, film, tape and other supplies
and operators capable of providing accurate reproductions and
depictions of all races and race finishes.

(2) Film and tape of all races shall be preserved by the
photo companies for a period of at least one full calendar
year from the date of the race.

(3 Film and tape of controversial races, when requested
by the woard, shall be supplied by the photo companies at the
board's expense.

(4) All offices and employees of photo companies must be
licensed before entering the grounds of a race meet."

auth: Sec. 23-4-104, MCA; IMP, Sec., 23-4-104, MCA

"I1I__TQTE COMPANIES (1) Tote companies must provide
state of the art parimutuel equipment and tote at each

licensed track that they service.

(2) Tote companies correct and complete betting odds,
race results and payoff prices for each race at which wagering
is permitted.

(3) Tote companies must:

(a) accept all wagers as outlined in this subchapter;

(b) pay all winners according to calculated payoff
procedures;

(c) account for all monies wagered and paid-out;

(d) withhold all funds set aside by statute and
contracts;

(e} deliver those funds each day to the licensee to he
redistributed to the proper parties;

(f) publish daily a complete summary of all wagering
pools, all payoffs, breakage, overpayments and short payments.

(4) All officers and employees of tote c¢ompanies must be
licensed before entering grounds of a race meet."

Auth: Sec. 23-4-104, MCA; IMP, Sec. 23-4-104, MCaA

"IV __LEASE AGREEMENTS (1) A fee will be assessed on all

leases. This fee will be set by the board and reviewed
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annually.

(2) Monies generated by the lease will be used to defray
worker's compensation costs,

(3) Fees shall be rated as follows:

(a) full year lease between one licensed owner and one
unlicensed owner - $150.00;

(b} full year lease between two licensed owners = $0.00

(c) a lease used, to include only one race meet -
$50.00."

Auth: Sec. 23-4-104, MCA; IMP, Sec. 23-4-104, MCA
REASQNS: New rules I, II and III comply with the statutory
requirement that all aspects of the parimutuel system be
regulated. Program companies, photo companies and tote
companies are significant participants in the industry at each
meet and they do require regulation.

New rule IV is necessary to provide fees to be commensurate
with the cost of regulation. Policing lease agreements
related to race horses have imposed increasing demands on
staff's time and no longer can be ignored,

6. Interested persons may submit their data, views and
arguments, either orally or in writing, at the hearing.
Written data, views and arguments may also be submitted to the
Montana Board of Horse Racing, Metcalf Building, Room 50, 1520
East Sixth Avenue, Helena, Montana 59620, no later than
September 13, 1990.

7. Robert P, Verdon, attorney, has been designated to
preside over and conduct the hearing.

BOARD OF HORSE RACING
STEVE CHRISTIAN, CHAIRMAN

BY: uﬁ_ﬁjﬁxf:} #2__12__

ANDY POOLE, PEPUTY DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, August 6, 1990.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
' OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
FOR THE PROPOSED ADOPTION

In the matter of the adoption of )
rules I through XL, relating to )
the licensing of underground tank ) OF RULES I THROUGH XL
installers and inspectors and the ) AND THE REPEAL OF
permitting of underground tank ) EMERGENCY RULES
installations and closures; and ) I THROUGH XVI
the repeal of Emergency Rules I )
through XVI )

(Underground Storage Tanks)

To: All Interested Persons

1. on September 6, 1990, at 9:30 a.m., the department
will hold a public hearing in the SRS Auditorium of the SRS
Building, 111 Sanders, Helena, Montana, to consider the adop-
tion of new rules relating to underground storage tanks and the
repeal of emergency rules,

2, The rules proposed to be repealed are Emergency Rules
I through XVI adopted by the Department of Health and Environ-
mental Sciences on August 1, 1990 and found in MAR issue No.
15. The rules proposed to be adopted will replace the repealed
rules.

3. The rules, as proposed, appear as follows:

RULE I PURPOSE (1) The purpose of Rules I to XL is to
implement sections 75-11-201, MCA to 75-11-227, MCA. - These
rules shall be applied in conjunction with those statutes.
AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA '

RULE_ITI DEFINITIONS (1) The definitions in this sec-
tion and in section 75-11-203, MCA, apply to Rules I to XL
unless otherwise indicated.

(2) "“Day" means a calendar day.

(3)(a) "installation" or "to install" means the place-
ment of an underground storage tank, including excavation, tank
placement, backfilling, and piping of underground portions of
the underground storage tank that store or convey regulated
substances. 1Installation also includes repair or modification
of an underground storage tank through such means as tank
relining or the repair or replacement of valves, fillpipes,
piping, vents, or in-tank liquid-level monitoring systems.

(b) The terms do not include:

(i) the process of conducting a precigion (tightness)
test to establish the integrity of the underground storage
tank;

(ii) the installation of a leak detection device that is
external to and not attached to the underground storage tank;
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or

(iii) the installation and maintenance of a cathodic
protection system. (This definition is quoted from section
75-11-203(4), MCA.)

(4) "Interim installer license" means a license issued
to an individual by the department under section 75-11-210,
MCA, to conduct the installation, closure, or both, of under-

'ground storage tanks from April 1, 1990 through September 30,
1990.

(5) "Lining" means the addition of a plastic, fiber-
glass, or other shell of impervious material to the inside of
an underground storage tank for the purpose of ensuring that
the tank retains its ligquid contents. The term includes all
steps to be taken in preparation for the addition of the lining
and includes relining.

(6) "Local governmental unit" means a city, town, county
or fire district.
(7) "Modification” means a change in the structure or

significant components of an underground storage tank, and in-
cludes lining of a tank, cutting of the steel walls of a tank
and the addition of internal leak detection devices.

(8) "Repair" means a repair as defined in ARM
16.45.101A(54), and includes tank lining.

(9) "Regular installer license" means a license issued
to an individual by the department under section 75-11-210,
MCA, to conduct the installation, closure, or both, of under-
ground storage tanks after September 30, 19%0.
AUTH: 75-11-204, MCA; IMP: 75-11-203, 75-11-204, MCA

RULE IIT INSTALLER LICENSE REQUIREMENTS GENERALLY

(1) An individual is "engaged in the business of" instal-
lation or closure of underground tanks, within the meaning of
section 75-11-203(5), MCA, and must therefore have a license
under section 75-11-210, MCA, if he or she installs or closes
in any year in exchange for something of value, one or more
underground storage tanks owned or operated by another person.

(2) An installer may not install or close an underground
storage tank unless the installer has a valid license igsued
by the department under section 75=-11-210, MCA, and Rules I to
XL.

(3) The requirements of Rules I to XL do not prehibit the
employment of any assistants, helpers or apprentices, who have
not been issued an installer's license under those rules, by
an installer at any installation or closure site so long as a
licensed installer is physically present at the installation
or closure and personally exercises supervisory control over
those unlicensed persons.

(4) 1Installer licenses issued under Rules I to XL are
non~transferable.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA

RULE IV ELIGIBILITY FOR REGULAR INSTALLER LICENSE
(1) No person may be granted a regular installer's
license by the department unless that person:
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(a) 1is an individual at least 1B years old;

(b) submits a completed license application to the
department in accordance with Rule V;

() pays the appropriate license and examination fees
provided in Rule XI to the department;

(d) successfully completes the licensing examination re-
quired by Rule VI; and

(e) meets the requirements of Rules I to XL and section
75-11-210, MCA, for an installer's license, as determined by
the department.
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA

ULE V REGULAR INSTA R CENS PLICATION

(1) Application for a reqular installer's license must
be made on a form provided by the department. On the form the
applicant will provide the information required by the depart-
ment.

(2) The application shall be subscribed and sworn to
under oath before a notary public, stating that the informa-
tion provided in the application is true.

(3) The application shall be accompanied by at least
three references from other persons attesting to the experi-
ence and competency of the applicant in the installation and
closure of underground tanks. The references must be written
on forms provided by the department, and must show that the
applicant actively participated in at least three underground
storage tank installations and closures, two of which must be
installations. If an applicant requests te have his or her
license conditioned to allow only tank lining or closures to
be conducted under the license, the applicant shall so state
on the application, and the references need only apply their
statements toward the applicant's closure or lining work, as
appropriate. References for applicants conducting only clo-
sures or lining must show that the applicant participated in
a total of at least two closures, or at least two tank linings
in the last five years, as applicable.

(4) Applications and attachments shall be examined by the
department for conformity with this rule and applicable stat-
utes. Applications failing to provide information required for
licensure may either be returned to the applicant with a notice
to the applicant of the reasons for return or may be held by
the department pending receipt of the omitted information.

(5) No license shall be granted unless the department
determines, on the basis of the application and attachments and
the examination given under Rule VI, that the applicant posses-
ses the competency and experience to understand and comply with
the rules governing the type of tank installations or clesures
or both, for which the applicant intends to be licensed, and
understands the techniques of those installations or closures,
as will protect public health, welfare, safety and the environ-
ment.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA

RULE_VI REGULAR INSTALLER LICENSE EXAMINATION AND RE-
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EXAMINATION (1) All applicants for a regqular installer's
license shall successfully complete a written examinatien,
which shall be offered a minimum of two times per year by the
department at such time(s) and place(s) as the department
determines. The department shall give public notice of the
time and place of the examination by advertisement in the
public media.

(2) An applicant who does not hold an interim or regu-
lar installer license, and an applicant who intends to apply
for a regular license with a different condition than is
applicable to his or her interim or regular license, must
register with the department for the examination at least
twenty days before an examination is scheduled, by providing
a completed license application to the department and paying
the license application and examination fee provided in Rule
XI.

(3) An applicant who holds an interim or regular in-
staller license and does not intend to request a change in any
conditions of the interim or regular 1license, must register
with the department for the examination at least twenty days
before an examination is scheduled, by signing a letter of
intent on a form provided by the department, and paying the
license application and examination fee provided in Rule XI.

(4) An applicant may purchase an examination study guide
from the department by paying the study guide fee provided in
Rule XI. Upon payment of the study guide fee, the department
shall provide the applicant with a written study guide for the
examination. The study guide shall contain such material as
the department determines will assist individuals in preparing
for the licensing examination.

(5) The examination given by the department shall test
the applicant on his or her knowledge of applicable statutes
and rules governing the type of installation or closure, or
both, of underground storage tanks and the disposal of tanks
and tank contents, for which a license application is being
made., It will also test the applicant's knowledge of current
technology and industry recommended practices for the installa-
tion and closure of underground storage tanks.

(6) A score of 80% or higher on the examination consti-
tutes a passing grade. All examinations will be graded, and
the applicants notified of their examination score, within
thirty days of the date of the examination. An applicant who
requested on a license application that his or her license be
conditioned for conducting only closures or lining need only
obtain a passing grade on the sections of the examination
pertinent to c¢losures or lining, as applicable.

(7) Any applicant who fails the examipation may review
his or her examination results in the department office. An
applicant who fails the examination may retake it at the next
scheduled examination date by registering for the examination,
in the same manner as for the original examination, and by
paying the reexamination fee provided in Rule XI.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75~11-210, MCA
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RULE_VI NSTA R L S UAN TE OND ONS

(1) The department shall issue a license upon the appli-
cant's satisfaction of Rules I through XL, as applicable, and
any statutory prerequisites, The license shall set forth the
name of the licensed installer, a license identification number
and the dates of issuance and expiration of the license.

(2) Licenses for applicants who request that their
licenses be conditioned for conducting closures or lining only,
shall have the clogure or lining only condition clearly desig-
nated on the license.

(3) Interim installer licenses expire September 30, 1990.
Regular installer licenses expire on the anniversary of their
issuance but may be renewed no more than twice by the licensee
upon payment of the renewal fee provided in Rule XI, within 30
days after expiration. A license for which an annual renewal
fee is not paid is void. Licenses may be revoked, suspended,
modified or conditioned prior to expiration in accordance with
subsection (4) and Rules XXXVI to XL.

(4) The department may, upon issuance or reissuance of
a regular license, and at other times only in accordance with
Rule XXXVI, add conditions to a license limiting or restricting
the licensee in the time, type, or manner of work to be per-
formed pursuant to the license if the department determines the
conditions are necessary to protect the public's or licensee's
health, safety, or welfare, or the environment.

(5) Installer licenses issued under this rule are non-
transferable.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA

RULE VIII INSTALLER LICENSE REISSUANCE (1) A licensed

installer applying for reissuance of a regqular installer
license at the end of a three year license period, and an
installer whose license has expired for non payment of the
renewal fee provided in Rule VII, are subject to the same
licensing requirements, including paywent of the licensing ap-
plication and examination fee and satisfactory completion of
the written 1licensing examination, as provided in Rules I
through XL.

(2) A licensee must apply for reissuance within six
months before the expiration of his or her current regular
license.

(3) At or before the time the licensee applies for reis-
suance of a license, he or she must also provide evidence on
forms furnished by the department, of his or her completion of
at least two department approved or sponsored continuing
education courses for a total of 16 hours of continuing educa-
tion, within each three-year period for which the license is
issued.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA

RULE IX APPROVAL OF CONTINUING EDUCATION CQURSES

(1) Aan entity offering a continuing education course in-
tended to fulfill the requirements of Rule VIII (3), or an in-
staller planning to take the course, must submit a description
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of the course to the department for approval of the course at
least 15 days before the beginning of the course.

(2) A course in continuing education submitted to the
department for approval will not be approved unless the course:

(a) is relevant to the subject area of installatijon, man-
agement, inspection, regulation or closure of underground
storage tanks, and

(b) offers instruction on current technology or methods
for the subject(s) in subsection (2)(a) and that technology or
those methods will satisfy department rules governihg, requir-
ing or allowing the same.
AUTH: 7%-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA

RU INSTALLE up T ENSE (1) The depart-
ment shall issue a duplicate license to replace a lost, dam-
aged, or destroyed license upon receipt of evidence indicating
the loss, damage or destruction and upon payment of the dupli=-
cate licensing fee provided in Rule XI. The duplicate license
shall be designated as a duplicate, contain the information
and conditions required of the original license and is subject
to the same rules and requirements as the original license.
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA

RULE XI INSTALLER LICENSING FEES (1) An individual
applying for an underground storage tank installer's license
shall pay to the department the applicable fee(s) provided in
subsection (2) of this rule. All fees are non-refundable.

(2) Applicable fees are as follows:

(a) regular license application and

examination fee ....viiiienaronnnonicnnnons e e $ 50
(b) annual license renewal fee .......civnviernnn $ 25
(¢) study guide for installers (not including

tank lining) ..iuiiiiii i it it ittt $ 60
(d) study guide for tank liners ................. $ 40
(e) study gquide for tank closers ........c...v2su. $ 40
(f) reexamination fee .........ccviviriiiiannnn .. $ 35
(g) duplicate license fee ........... Cer e . $ 10

AUTH: 75-11~-204, MCA; IMP: 75-11-204, 75-11-210, MCA

RULE XII LICENSED INSTALLER _RECORD KEEPING (1) Within

30 days of completion of an underground storage tank instal-
lation or closure, a licensed installer shall submit to the
department and to the owner or operator:

(a) one copy of the completed department inspection
checklist, or one copy of the completed manufacturer's in-
stallation checklist, and

(b) one copy of the installation or closure permit signed
by the installer certifying that the work was completed accord-
ing to the applicable state statutes and rules and permit
conditions.

(2) The owner or operator shall keep a copy of the docu-
ments required by subsection (1) at the location of the instal-
lation or closure, or at the owner or operator's place of
business if that place is different from the installation or
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closure location and the copies cannot safely be kept at the
location of the installation or closure. The copies required
by subsection (1) shall be kept as provided in this subsection
for as long as the tanks are used to store a regulated sub-
stance at the storage site, or for at least three years after
a closure is completed at that site.

(3) Notwithstanding the provisions of ARM 16.4%.1001(5),
no person shall allow a regulated substance to be deposited
into an underground storage tank during the calendar year in
which the tank was installed unless the department has re-~
ceived the checklist and signed pernmit and approved the same
to the owner or operator.

AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

U XIITI PRO ITION O OFE AL INSTA R _COND

(1) Any of the following acts of an installer licensee
constitute unprofessional conduct and are prohibited:

(a) False, fraudulent, or misleading advertising;

(b) Misrepresentation or fraud in any aspect of the
installation, c¢losure, modification or repair of an under-
ground storage tank, which creates an unreasonable risk of
physical harm to the installer, his or her employee(s), the
public¢, or to the environment;

(c) Violation of any state or federal statute or admin-
istrative rule regulating the installation or closure of an
underground storage tank, which violation creates an unrea-
sonable risk of physical harm to the installer, his or her
employee(s), the public, or to the environment;

(d) Failing to cooperate with the department by:

(1) not furnishing in writing to the department upon re-
quest a full and complete explanation covering the matter con-
tained in any complaint filed with the department; or

(ii) not responding to a subpoena issued by the depart-
ment, whether or not the recipient of the subpoena is the
respondent named in any proceeding;

(iii) failing to submit the signed permit and the in-
stallation or closure checklist;

(e) Interfering with an investigation or disciplinary
proceeding by willful misrepresentation of facts to the depart-
ment or its authorized representative, or by the use of threats
or harassment against any person to prevent the person from
providing evidence in a disciplinary proceeding or other legal
action relating to underground storage tanks;

(f) Failing to make available, upon request of a client
using the licensee's services, or upon request of the client's
designee, copies of documents in the possession and under the
control of the licensee, when thogse documents have been pre-
pared by the licensee relating to the licensee's services
performed for the client;

(g) Failing to comply with an order issued by the depart-
ment or with a consent order or stipulation entered into with
the department;

(h) Failing to adeguately supervise the licensee's
employee(s) to the extent that the installer, his or her
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employee(s), the public, or the environment are endangered;

(i) Aiding or abetting an unlicensed person to install
or c¢lose an underground storage tank;

(j) Wwillfully or repeatedly violating any ordinance of
a political subdivision or any state statute or rule relating
to the installation or closure of an underground storage tank;

(k) Failing to display his or her license upon request
of any client, prospective client or any department or local
inspector;

(1) Undertaking work from which the licensee has been
prohibited by the terms of a license, permit, or order issued
by the department; or

(m) Offering, giving, soliciting, or receiving, direct-
ly or indirectly, any commission, gift, or other valuable
consideration in order to obtain a license from the depart-
ment.

AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

V__ _INSTA A R REQU NT =
e 1 N (1) No owner or operator may install or close
an underground storage tank without a permit to do so issued
by the department.

(2) A completed application for a permit shall be filed
by the permit applicant on a form provided by the department,
except as provided in subsection (5), at least 30 days prior
to the proposed date of installation or closure. The depart-
ment may return to the applicant any application form that is
incomplete or otherwise does not contain sufficient informa-
tion for issuance of the permit. Applications that are resub-
mitted to the department must be resubmitted at least 30 days
prior to the proposed date of installation or closure.

(3) The applicant shall provide the information required
by the department.

(4) The application must be accompanied by the appro-
priate permit application review fee provided in Rule VI and
any applicable inspection fee provided in Rule XX.

(5) The department may issue a permit for repair, modifi=-
cation or closure of a tank in less than 30 days after applica~-
tion is made if the application could not have been submitted
in the time provided in subsection (2) because of unforseen and
unforeseeable circumstances and if the applicant does not
qualify for an emergency permit under Rule XVII.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75=11-212, MCA

INSTAL

(1) If a local inspector licensed under Rule XXV exists
within the local governmental unit where the installation or
closure will occur, the owner or operator may arrange for an
inspection by the local inspector, in lieu of the department.
The owner or operator must state on the permit application sub-
mitted to the department that the licensed local inspector will
conduct the inspection. The inspection services scheduled by
the local inspector shall be arranged and the schedule may be
modified in a manner similar to department inspection services
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under subsection (2).

(2) An owner or operator intending to have an under-
ground storage tank installation or closure inspected by the
department in lieu of obtaining the service of a licensed
installer, as provided in section 75-11-213, MCA, shall so
state on the permit application submitted to the department.
After a permit is approved for issuance by the department, the
department shall as soon as practicable attempt to schedule an
inspection for the date(s) indicated on the permit application
by the owner or operator, and shall notify the owner or opera-
tor whether inspection services will be available on those
date(s). If the department is unable to schedule inspection
services for those date(s) the inspection date shall be re-
scheduled for such other date mutually agreeable by the depart-
ment and the owner or operator.

AUTH: 7%5-11-204, MCA; IMP: 75-11-204, 75-11-213, MCA

RULE XVI PERMIT JSSUANCE, TERMS, CONDITIONS (1) Upon
receipt of a completed permit application, the appropriate
permit application fee provided in Rule XIX and any applicable
inspection fee required by Rule XX for the installation or
closure of an underground storage tank, the department shall
review the application and determine whether the proposed
installation or closure meets the criteria for approval in
subsection (2).

(2) A permit shall be jssued by the department upon its
determination that the proposed installation or closure will:

(a) satisfy the requirements of the statutes and rules
of the department and the state fire marshal;

(b) satisfy the requirements of any state law or rule
governing disposal of the tanks and tank contents; and

(¢) will be conducted in such a place and manner as to
protect the public's health, welfare and safety and the envi-
ronment.

(3) A permit issued to an applicant under this rule shall
state on its face:

(a) the name of the owner or operator to whom the permit
is issued;

{b) the address or location of the site at which the in-
stallation or closure may be conducted;

(¢) the date(s) when the installation or closure is to
be conducted;

(d) whether the installation or closure will be con-
ducted by a licensed installer, and if so the name and license
number of the installer; and

(e) whether the installation or closure will be in-
spected by the department or a local inspector and if so the
name of the inspector;

(f} any special conditions for the installation or
closure as provided for in subsectjion (7).

(4) The permit shall include a signature line for the
licensed installer, licensed 1local inspector or department
inspector to sign, certifying that the installation or closure
was conducted in accordance with applicable statutes and rules

MAR Notice No., 16-2-367 15-8/16/90



-1521-

and any conditions of the permit.

(5) The permit must be kept at the installation or
closure site during all phases of the installation or closure.

(6) A permit issued by the department under this rule or
under Rule XVII is issued subject to the accuracy of the
information provided by the applicant in the permit applica-
tion, subject to the information stated or referenced on the
permit pursuant to subsection (3), subject to compliance with
all applicable statutes and rules and subject to any conditions
applied pursuant to this rule or Rule XVIII. If the installa-
tion or closure is not conducted in accordance with any infor-
mation, condition(s), statute or rule as provided in this
subsection, the permit is void and of no effect and the instal-
lation or closure is considered to be conducted without a
permit, and in violation of the law.

(7) The department may also issue upon the permit, any
other condition necessary to insure compliance with subsection
{(2). Any such conditions shall be stated or referenced upon
the permit.

(8) Upon issuance of a permit, the department shall for-
ward a copy of the permit to any local inspector conducting an
inspection of the installation or closure for which the permit
was issued.

(9) Permits are valid for six months from the date of is-
suance.

(10) Permits issued under Rules 1 to XL are non-transfer-
able.

AUTH: 75-11-204, MCA; IMP: 76-11-204, 75-11-212, MCA

RULE XVII EMERGENCY PERMIT APPLICATION AND ISSUANCE

(1) In the event of an emergency requiring immediate in-
stallation or closure of an underground storage tank, the
applicant shall contact the department, orally provide the
information required by Rule XIV and explain the nature of the
emergency and the consequences of non-issuance. An emergency
permit may be issued orally by the department for a maximum of
10 days. If an emergency permit is approved, the applicant
shall pay the appropriate fees as provided in Rule XIX, and
submit a completed permit application form to the department
within 10 days of issuance of the emergency permit,

(2) 1If the department determines that an emergency exists
under subsections (1) and (3) and that the requirements of Rule
XIV subsection (2) have been satisfied, it shall issue the
permit in the manner provided by this rule and subject to any
conditions imposed pursuant to Rules I to XL.

(3) For the purposes of this rule, an emergency is an
imminent and substantial threat to the public health or safety
or to the environment.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-212, MCA

RULE RMIT CONDITION ODIFICATION, SUSPEN-
s REVOCATIO (1) The department may conditionh, modify,
suspend or revoke any permit previously issued under Rule XVI
or XVII upon its determination that the permittee:
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(a) falled to meet the standards for issuance of a permit
under Rule XIV or XVII, as appropriate;

{(b) committed fraud or deceit in applying for a permit;

(¢) violated any statute or rule of the department, the
United States or the state fire marshal governing the instal-
lation or closure of an underground storage tank;

(d) violated the terms of any permit or order issued by
the department relating to the installation or closure of an
underground storage tank;

(e) lacks the education, training or experience neces-
sary to conduct any installation or closure for which a permit
was previously issued; or that

(f) a change in the facts or circumstances of installa-
tion or closure necessitates a change in the permit; and

(g) the condition, modification, suspension or revoca-
tion is necessary to protect the installer's or the public's
health, welfare or safety, or the environment.

(2z) Action by the department under this rule shall be
accompanied by a written statement of the reason(s) for the
department action. Upon written demand of the department, the
permittee shall surrender his or her permit to the department,
whereupon the department shall retain a revoked permit in
accordance with subsection (4), or issue a modified or condi-
tional permit in accordance with subsection (3).

(3) Whether or not a permit is surrendered, the depart-
ment may issue a conditional or modified permit and the permit-
tee shall comply with the conditions stated or referenced on
or modification(s) to the permit.

(4) Whether or not a permit is surrendered, the depar-
twent may revoke a permit effective upon mailing notice to the
permittee in accordance with this rule. When a permit is
revoked in accordance with this rule, the owner or operator may
not install or close the tank for which the permit was origin-
ally issued without again applying for and receiving a permit
for that installation or closure.

AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

RULE_X ERMIT PLICA N_REVIEW FEES (1) Persons
applying for an underground storage tank installation or
closure permit or both shall pay to the department the appli-
cable permit application review fee(s) provided in subsections
(2) through (5) of this rule, and the applicable inspection
fee(s) provided in Rule XX if a licensed installer is not used
to conduct the installation or closure.

(2) If a permit is denied or an application is deter-
mined by the department to be incomplete, and the applicaticn
is not resubmitted within 30 days of the department's deter-
mination, 50% of the permit application and review fee and 100%
of any inspection fee paid by the applicant will be returned
to the applicant.

(3) For the installation or closure of an underground
storage tank, the permit applicant shall pay the following
permit application review fees:

(a) less than %51 gallon capacity ............ $25/tank
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(b) 551 - 5,000 gallon capacity ...-....cccune $50/tank
(¢) more than 5,000 gallon capacity ......... $100/tank
(d) piping only ....... $25/50 feet ($25-min, $100-max)
(e) modification & repairs only «...c.cvvuunes $25

(4) Permit application review fees for installations,
closures or both, at one facility or location shall not exceed
$500 per permit 1ssued by the department.

(5) For the issuance of a duplicate of any permit, the
permittee shall pay $10.

AUTH: 75-11-204; IMP: 75-11-204, MCA

X N CTIO S (1) An inspection fee deposit
of $120 for the use of a local inspector and $160 for the use
of a department inspector shall be submitted to the department
for each installation or ¢losure not conducted by a licensed
installer. The inspection fee deposit must be submitted with
the permit application in accordance with Rules XIV, XVI XVII,
and XIX and must be paid in the form of a check or money order
made payable to the Montana Department of Health and Environ-
mental Sciences.

(2) If a permit applicant changes the method of installa-
tion or closure from inspection to use of a licensed installer
or cancels the installation or closure, the department shall
refund the inspection fee deposit to the applicant, without
payment of interest, upon the applicant's request if:

(a) the applicant submits a written request for a refund
which i& received by the department not later than two weeks
after the expiration of the permit; and

(b) the applicant surrenders the unused permlt to the
department.

(3) Within five days after completion of the inspection,
the inspector shall send to the department a report on a form
provided by the department of the total time required for the
inspection, including the inspector's travel time to and from
the inspection site. The time shall be reported to the nearest
one-half hour. Upon receipt of the report, the department
shall calculate the total inspection fee due to the department
based upon the following formula for closures and installation
inspections:

Local Department
Type_of Fee Inspector Inspectoy
Minimum fee (fee deposit) $ 120 $ 160
Per Hour fee for each hour
over 4 hours $ 30 $ 40

(4) The total inspection fee shall be calculated by
multiplying the actual inspection and travel time that is
greater than four hours, c¢alculated to the nearest one-half
hour, times the hourly fee provided in subsection (3). Any
amount calculated greater than the deposit paid to the depart-
ment shall be billed by state invoice to the permittee and
shall be paid by the permittee within 30 days of receipt of the
state's invoice. Notwithstanding the provisions of ARM
16.45.1001(5), no person shall allow a regulated substance to
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be deposited into an underground storage tank unless the total
ingpection fee has been pajd to the department.
AUTH: 75-11-204; IMP: 75-11-204, MCA

RU X1 UIREMENT R S N GENERALLY (1) An
owner or operator intending to install or close an underground
storage tank without the services of a licensed installer in
accordance with section 75-~11-213 and 75-11-217, MCA, must have
the installation or closure inspected by a department inspec-
tor or a local inspector licensed by the department.

AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

i I ELIGIBILITY F SPECTOR [, ICENSING (1) No
person may be granted an interim inspector's license unless
that person:

(a) is an individual at least 18 years old;

(b) submits a completed 1license application to the
department in accordance with Rule XXIII;

(¢) pays the licensing fee provided in Rule XXVIII;

(d) is an employee or independent contractor of a local
governmental unit designated for the purpose of Rules I to XL
as an implementing agency in the manner provided in Rule XXX,
unless otherwise approved by the department;

(e} successfully completes the licensing examination re-
quired by Rule XXIV; and

(£) the department determines that the applicant meets
the requirements of this rule.

(2) Inspector licenses issued under Rules I to XL are
non-transferable,

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-217, MCA

RULE_XXITI INSPECTOR LICENSE APPLICATION (1) Applica-

tion for an inspector's license will be made in the same manner
as set forth in Rule V for installer licenses except that Rules
V(1) (c) and V(3) do not apply to applications for inspector
licensure, and inspectors are subject to the examination
provided in Rule XXIV.

(2) If an applicant requests to have his or her license
conditioned to allow the applicant to inspect closures only,
the applicant shall so state on the application form.

(3) No licensed inspector may inspect the installation
or closure of any underground storage tank owned or operated
by any person who has a continuous and ongoing employment
relationship with that inspector, except that licensed inspec-
tors for federal, state, and local governmental units may, upon
approval by the department, inspect work conducted by an
unrelated division, department or bureau within their govern-
ment entity.

AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

RULE XXIV__INSPECTOR LICENSE EXAMINATION AND RE-EXAMINA-
TION (1) All applicants for an inspector's license must suc-
cessfully complete a written examination which shall be of-
fered by the department at such time(s) and place(s) as the
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department determines. The department shall give public notice
of the time and place of the examination by advertisement in
the public media.

(2) An applicant who does not hold an inspector license,
and an applicant who intends to apply for a license with a dif~
ferent condition than is applicable to his or her license, must
register with the department for examination at least twenty
days before the examination is scheduled by submitting a com-
pleted application to the department and paying the examina-
tion fee provided in Rule XXVIII, unless exempt from the fee
in accordance with Rule XXVIII(1).

(3) An applicant who holds an inspector's license and
does not intend to request a change in any conditions of the
interim or regular license, must register with the department
for the examination at least twenty days before an examination
is scheduled, by signing a letter of intent on a form provided
by the department, and paying the license application and
examination fee provided in Rule XXVIII, unless exempt from
payment of the fee pursuant to Rule XXVIII(1).

(4) The examination given by the department shall test
the applicant on his or her knowledge of applicable statutes
and rules governing the installation and closure of under-
ground storage tanks and the disposal of tanks and tank con-
tents. It will also test the applicant's knowledge of current
technology and industry recommended practices for the installa-
tion and closure of underground storage tanks, and of proper
inspection technigques and documentation.

(5) A score of 80% or higher on the examination consti-
tutes a passing grade., All examinations will be graded, and
the applicants will be notified of their score on the examin-
ation, within thirty days of the date of the examination. An
applicant who requests that his or her license be conditioned
to allow the applicant to conduct closures only, need only
obtain a passing grade on the sections of the examination
pertinent to closures as determined by the department.

(6) Any applicant who fails the examination may review
his or her examination results in the department offices. An
applicant who fails the examination may retake it at the next
scheduled examination date by registering for the examination
in the same manner as for the original examination and by
paying the reexamination fee provided in Rule XXVIII.

(7) An applicant may request an examination study guide
from the department. Upon payment of the study guide fee, the
department shall provide the applicant with the study guide.
The study guide shall contain such material as the department
determines will assist individuals in preparing for the licens-
ing examination.

AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

RULE XXV _INSPECTOR LICENSE ISSUANCE, TERM ONDITIONS

(1) The department shall issue a license upon the appli-
cant's satisfaction of Rules XXI through XXIX, as applicable.
The license shall set forth the name of the licensed inspector,
a license identification number and the dates of issuance and

15-8/16/90 MAR Notice No. 16-2-367



-1526~-

expiration of the license.

(2) Licenses for applicants who request that their
license be conditioned for closure only, and licenses condi-
tioned by the department as provided in subsection (4), shall
have the conditions clearly designated on the license.

(3) Inspector licenses expire on the anniversary of their
issuance but may be renewed no more than twice by the licensee
upon payment of the renewal fee provided in Rule XXVIII, within
thirty days after expiration. A license for which an annual
renewal fee is not paid is void. Licenses may be revoked,
suspended, modified or conditioned prior to expiration in
accordance subsection (4) and Rules XXXVI through XL.

(4) The department may, upon issuance or reissuance of
a license, and at other times only in accordance with Rule
XXXVI, add conditions to a license limiting or restricting the
licensee in the time, type, or manner of work performed pur-
suant to the license if the department determines the condi-
tions necessary to protect the public's health, safety, or
welfare, or the environment.

(5) Inspector licenses issued under Rules I to XL are
non-transferable.

AUTH: 75-11-204, MCA; IMP: 75-11-210, MCA

U X NSPECTOR LICENSE REISSUANCE (1) A licensed
ingpector applying for reissuance of a license at the end of
a three year license period and an inspector whose license has
expired for nonpayment of a renewal fee, must comply with the
same licensing requirements, including satisfactory completion
of a written examination, as provided in Rules I through XL.

(2) A licensee must apply for reissuance within six
months before the expiration of his or her current regular
license. The department shall provide the licensee adequate
notification of the annual expiration date.

(3) At or before the time a licensee applies for reis-
suance of a license, he or she must also provide evidence on
forms furnished by the department, of his or her completion of
at least two department approved or sponsored continuing
education courses, totalling at least 16 hours of continuing
education, within each three-year period for which the licen-
see is licensed.

(4) Approval of continuing education requirements shall
be conducted in the manner provided in Rule IX.

AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

RU XXVII INSPECTOR DUPLICA LICENSES (1) The depart-
ment shall issue a duplicate inspector's license to replace a
lost, damaged, or destroyed license upon receipt of evidence
indicating the loss, damage or destruction and upon payment of
the duplicate licensing fee specified in Rule XXVIII. The
duplicate license shall be designated as a duplicate, contain
the information required in the original license and is subject
to the same rules and any conditions as the original license.
AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA
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INSPEC ES (1) No fee is
charged by the department for the license application, exam-
ination, issuance, reissuance, or renewal of a license or
duplicate license of or to an employee of the state or a local
governmental unit.

(2) An individual not employed by the state or a local
governmental unit applying for or issued an underground storage
tank inspector's license shall pay to the department the appli-
cable fee(s) provided in subsection (3) of this rule., All fees
are non-refundable.

(3) Applicable fees are as follows:

(a) license application and examination fee ....... $ 50
(b) study guide fee ........ . vvuvirroesancncanannn $110
(c} reexamination fee ....... fhasens s s e $ 30
(d) duplicate license fee ........ ereer e ve-e. $ 10
(e) annual license renewal fee ........c.ivevuuennn $ 25

AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

R X ROHIBITION OF UNPRO NAL INSPECTOR CONDUC

(1) Any of the following acts of an ingpector licensee
constitute unprofesgional conduct and are prohibited:

(a) False, fraudulent, or misleading advertising;

(b) Misrepresentation or fraud in any aspect of the
inspection of any installation, closure, modification or repair
of an underground storage tank which creates an unreasonable
risk of physical harm to the installer, his or her employee(s),
the public, or the environment;

(c) Violation of any administrative rule requlating the
inspection, installation or closure of an underground storage
tank, which vielation creates an unreasonable risk of physical
harm to the installer, his or her employee(s), the public, or
to the enviropment;

(d) Failing to cooperate with the department by:

(i) not furnishing in writing to the department upon re-
quest a full and complete written or oral explanation covering
the matter contained in any complaint filed with the depart-
ment; or

(ii) not responding to a subpoena issued by the depart-
ment, whether or not the recipient of the subpoena is the
respondent named in the proceeding;

(iii) failing to conduct an inspection or submit the
signed permit, installation or closure checklist or other
report required by the department;

(e) Interfering with an investigation or disciplinary
proceeding by willful misrepresentation of facts to the depart-
ment or its authorized representative, or by the use of threats
or harassment against any person to prevent the person from
providing evidence in a disciplinary proceeding or other legal
action relating to the inspection of underground storage tanks;

(f) Failing to make available, upon request of a person
using the licensee's services, or the person's designee, copies
of any inspection report, when the report has been prepared by
the licensee and relates to the inspector's services performed
for the person;
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(g) Failing to comply with an order issued by the depart-
ment or with a consent order or stipulation entered into with
the department;

(h) Failing to adequately inspect an installation or clo-
sure to the extent that the installer, his or her employee(s),
the public or the environment are endangered;

(i) Aiding or abetting an unlicensed person to install,
close, modify or repair an underground storage tank.

(j) Willfully or repeatedly violating any ordinance of
a political subdivision or state statute or rule relating to
the installation, c¢losure or inspection of an underground
storage tank;

(k) Failing to display his or her license upon request
of an owner, operator, department representative or installer
at an installation or closure site;

(1} Undertaking work from which the licensee has been
prohibited by the terms of a license or order issued by the
department;

(m) Offering, giving, soliciting, or receiving, direct-
ly or indirectly, any commission, gift, or other valuable
consideration in order to obtain a license from the depart-
ment; or

(n) Inspection of tanks owned or operated by an employ-
ee's employer. Inspectors who work for federal, state, or
local governments are exempt from this subsection for the
purposes of tanks owned by those governments, in accordance
with Rule XXIII(3).

AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

RULE XXX DESIGNATION OF IMPLEMENTING AGENCIES (1) A
local governmental unit employing or contracting with a 1i=-
censed inspector may apply for and receive designation as an
implementing agency for the purposes of Rules I to XL in the
manner provided in ARM 16.45.1003.

(2) Upon designation, an implementing agency may apply
for and receive up to 80 percent of the permit application
review and inspection fees collected, in accordance with Rule
XXXII.

(3) Upon designation, an implementing agency may admin-
ister and enforce those rules and statutes which it is auth-
orized or required by rule, statute or its letter of designa-
tion to administer or enforce, in the same manner in which the
department is authorized to enforce those statutes or rules and
may apply to the department in the mannmer authorized by ARM
16.45.1004 for reimbursement for any such services.

(4) Designation shall be made, amended and revoked in the
manner provided in ARM 16.45.1003 to 16.45.1005.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-213, MCA

RULE_XX¥XI METHOD O NSTALLATION AND CLOSURE INSPECTION-
~REPORTS (1) Each local inspector licensed by the department
to conduct inspections of installations or closures or both of
underground storage tanks, shall conduct both those inspections
for which application is made by the owner or operator or other
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person pursuant to Rule XV and such other short notice or com-
pliance inspections as requested by the department. Each
inspection by any inspector licensed under Rules I to XL shall
be conducted in the manner required by applicable statutes and
rules and any conditions contained in the inspector's license
and in any letter of designatjion. At the conclusion of each
stage of an inspection, the inspector shall complete a written
check list prescribed by the department indicating that the
applicable stage of the inspection has been conducted.

(2) If during an inspection, the inspector discovers or
is provided with information indicating a violation of any
state statute(s) or rule(s) or permit term or condition govern-
ing the installation or closure of the tank, the inspector
shall direct that the installation or closure be, and it shall
be, stopped and the inspector shall conduct as thorough and
complete an inspection of the indicated viclation as time and
¢ircumstances permit. The inspector shall direct compliance
with, and the owner, operator, installer, permittee or other
person shall comply with, all state statutes and rules and all
permit terms or conditions regulating the installation or
closure of the underground storage tank.

(3) Immediately upon completion of an inspection of an
installation or closure conducted by a licensed installer, the
inspector must sign the permit certifying that the work the
inspector witnessed was completed according to the require-
ments of state statutes and rules and any requirements of the
permit, if the work was so completed.

(4) Immediately upon completion of an inspection of an
installation or closure not conducted by a licensed installer,
the inspector must sign the permit certifying that the work was
completed according to the requirements of state statutes and
rules and any requirements of the permit, if the work was so
completed.

(5) Upon completion of an inspection of an installation
or closure not conducted by a licensed installer, the inspec-
tor shall submit a copy of the signed permit and the inspec-
tion checklist to the department within 10 days after com-
pleting the inspection.

(6) Upon completion of an inspection of an installation
or closure not conducted by a licensed installer, the inspec-
tor shall give a copy of the signed permit and checklist to the
owner or operator of the tank installation or closure that was
inspected.

(7) The owner or operator shall keep a copy of the permit
and checklist signed by the inspector at the place where the
inspected installatjon or closure is located or at the owner
or operator's place of business if that place is different from
the installation or closure location and copies cannot safely
be kept at the location of the installation or closure. The
copy of the permit and checklist shall be kept as provided in
this subsection for as long as the tanks are used to store a
regulated substance in the same location at which the inspec-
tion took place, or for at least three years after a closure
is completed at that site.
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(8) Upon request of the department, an inspector shall
provide to the department any records, notes or other docu-
ments in the inspector's possession relating to an inspection.
AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

RULE XXXII INSPECTION REIMBURSEMENT (1) 1In accordance
with section 75-11-213, MCA, within 30 days of receipt of a
statement for services from a designated implementing agency,
the department shall reimburse the agency 80% of the permit
application review fee and 80% of any inspection fee submitted
for the inspection of an installation or closure conducted by
that inspector. Inspections eligible for reimbursement under
thig rule are those scheduled in accordance with Rule XV and
those short notice or compliance inspections conducted by a
designated local inspector upon request of the department.

(2) The statement for services and claims by an imple-
menting agency shall be prepared and submitted to the depart-
ment in accordance with ARM 16.45.1004.

(3) Claims for reimbursement not in accordance with this
rule shall be and are denied. cClaims shall be paid only within
the limitations of departmental budgets and legislative appro-
priations.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-213, MCA

ULE Ir NOTICE OF VIQLATION == WRITTEN ORDER TO TAKE
0 CTIVE AC N (1) If an owner, operator, permittee,
installer or other person refuses to comply with a direction
given by a licensed inspector pursuant to Rule XXXI to comply
with state statutes or rules oxr any permit c¢ondition, the
inspector may complete a written notice of vielation and serve
it on the person by personal delivery by the inspector. The
notice may include any of those matters specified in section
75-11-218, MCA. The notice shall be signed and dated by the
inspector. Any order requiring corrective action or requiring
information to be provided contained in the notice shall be
addressed to the person committing the violation, or to the
supervisor or employer determined by the inspector to be
responsible for the violation or the person committing the
vieolation, and shall contain:

(a) a short description of the violation;

({b) a citation to the rule, statute or permit condition
violated;

(c) a plain statement of the act necessary for com-
pliance;

(d) the time within which compliance is required;

(e) a plain statement of the effect of the order and the
rights of the person to whom the order is addressed, including
the right of a hearing before the board.

(2) The person to whom the order is addressed shall
comply therewith unless a hearing is requested in accordance
with section 75~11-218, MCA.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75~11-218, MCA

RULE XXXIV THIRD PARTY COMPLAINTS -~- INVESTIGATIONS
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(1) Whenever any person, not an employee of the depart-
ment, complains to the department concerning any act by a
licensed installer or inspector, the department shall, within
30 days of the receipt of the complaint, send the complainant
a complaint affidavit form. The form must be completed to set
forth:

(a) the name and address of the licensee about whom com-
plaint is made;

(b) the nature of the complaint, giving the date(s) of
the act complained of and any statute or rule alleged to have
been violated;

(¢) the name and address of the complainant.

(2) All complaint affidavit forms completed under subsec-
tion (1) and filed with the department must be sworn to before
a notary public by the complainant. A complaint affidavit form
submitted to the department failing to give required informa-
tion or not otherwise completed in accordance with this rule
will not be accepted for filing by the department and no
investigative or enforcement action will be taken thereon by
the department.

(3) 1If the complaint affidavit form required by subsec-
tions (1) and (2) is not completed and returned to the depart-
ment within 90 days of its submission to the complainant, the
department shall dismiss any complaint then pending and any
correspondence alleging the acts complained of shall be removed
from department files. Receipt of the completed affidavit will
be acknowledged by the department.

(4) Upon receipt of the completed complaint affidavit,
the department will investigate the facts alleged to determine
whether a violation of statues or rules has occurred,

(5) All investigation reports, documents concerning the
complaint, and other items of evidence received by the de-
partment will be retained by the department in accordance with
law. Unless confidentiality is waived in writing by the
licensee who is the subject of the investigation, all infor-
mation received and evidence compiled by the department is
confidential unless provided otherwise by law.

(6) Actions alleged in a complaint affidavit may, if
appropriate, as determined by the department, be resolved
informally by correspondence, telephone communication, or
otherwise between the department, the complainant, and the
licensee, without the filing of an administrative or judicial
complaint by the department.

(7) The department may, in its discretion, take no actien
on any complaint affidavit which it determines to be friveclous,
vexatious, or without factual or legal basis. If no action is
to be taken, the complainant shall be informed in writing by
the department.

(8) If at any time the department determines that a
viclation of statute or rules or both has occurred, it may
institute appropriate administrative or judicial action against
the licensee.

AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA
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RULE XXXV DISCIPLINARY AND O R LICENSING ACTION GENER-
ALLY (1) The department may condition, modify, suspend,
revoke or refuse to renew any license, previously issued under
Rules I to XL, under this rule upon its tinding that there is
substantial evidence that the licensee has committed any of the
following acts:

(a) failed to meet the standards for issuance of an
original license, as provided in section 75-11-210, MCA, and
Rules I to XL;

{b) committed fraud or deceit in applying for a license
or permit;

{(c) violated any statutes or rule of the department, the
United States, or the state fire marshal governing the instal-
lation, closure or inspection of an underground storage tank;

(d) vieolated any statute or rule of the department
governing the licensing of underground tank installers or
inspectors including any of the rules of professional conduct
provided in Rules XIII or XXIX; or

(e) violated the terms of any license, permit, order or
stipulation issued or agreed to by the department relating to
the installation, closure or inspection of an underground
storage tank or installer's or inspector's license.

(2) The department may also condition or modify any li-
cense, previously granted under Rules I to XL, under this rule
upon its finding that there is substantial evidence that:

(a) the licensee lacks the education, training or exper-
ience necessary to conduct any installation or closure for
which a license was previously issued; and

(b) that the condition or modification ig necessary to
protect the health, welfare or safety of the licensee, the
licensee's employee(s) or the public, or necessary to protect
the environment.

(3) In determining whether to condition, modify, sus-
pend, revoke or refuse to renew a license under this rule, the
department shall consider:

(a) the type and seriousness of any violation, includ-
ing the degree of culpability of the licensee;

{b) the degree of injury to health, welfare, or safety
of the licensee, the licensee's employee(s), the public, or to
the environment; and

(c) any past or pending disciplinary actions against the
licensee.

(4) The department shall condition, modify, suspend,
revoke or refuse to renew any license under this rule in the
manner provided by this rule and Rules XXXVI to XL.

(5) An order issued by the department under this rule
shall be sent to the licensee and shall be accompanied by a
written statement of the reasons for and term(s) and condi=-
tion(s) of the department action and a written statement of the
rights of the licensee, including the right of appeal to the
board under Rule XL.

(6) Action taken by the department under this rule is
effective pending appeal to the board.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-211, MCA
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X CON IONING OF LICENS (1) Upon making the
finding required by Rule XXXV, the department may condition a
previously issued license.

(2) Upon demand of the department in writing, a licen-
see shall surrender his or her license to the department,
whereupon the department shall issue a new license with the
conditions imposed by the department stated or referenced on
the license, Whether or not a license is surrendered, the
department may issue a conditional license in accordance with
Rule XXXV and this rule and the licensee shall comply with the
conditions stated or referenced thereon. The department shall
inform the licensee in writing of the reasons for and term(s)
and the condition(s).

(3) The department may add, as a condition of any 1li-
cense, any term, requirement or condition, not prohibited by
law which, in the Jjudgment of the department will protect the
health of the licensee, the licensee's employee(s), the public
safety or welfare, or protect the environment.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-211, MCA

L X MOD ON OF CENS (1) Upon making the
finding required by Rule XXXV, the department may modify the
terms or conditions of any previously issued license.

(2) Upon demand of the department jin writing, a licen-
see shall surrender hig or her license to the department,
whereupon the department shall issue a new license with any
modification imposed by the department. Whether or not a
license is surrendered, the department may issue a modified
license in accordance with Rule XXXV and this rule and the
licensee shall comply with the terms of the modified license.
The department shall inform the licensee in writing of the
reasons for and term(s) and the modification(s).

AUTH: 75-11-~204, MCA; IMP: 75-11-211, MCA

LE XXXVIII SUSPENS OF LICEN (1) Upon making the
finding required by Rule XXXV, the department may suspend any
previously issued license.

(2) Upon suspending a license, the department shall
inform the licensee in writing of the reason for and term(s)
of the suspension. The department shall demand and upon demand
the licensee shall surrender his or her license to the depart-
ment. Whether or not a license is surrendered, the suspension
is effective, upon notice to the licensee, for the term deter-
mined by the department.

(3) A licensee shall not practice or undertake the acts
for which he or she was licensed during the term of the license
suspension. The department may determine to issue a modified
or conditional license, during the term of the suspension, upon
consideration of the factors provided in and in accordance with
Rule XXXV.

(4) Upon expiration of the term of suspension the depart-
ment shall return the license to the licensee and inform him
or her in writing of the reinstatement of the license. The
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reinstated license may contain such conditions stated or
referenced on the license or modifications, as the department
may impose in accordance with Rules XXXVI and XXXVII.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-211, MCA

RULE_ XXXIX LICENSE REVOCATION (1) Upon making the
finding required by Rule XXXV, the department may revoke a
previously issued license.

(2) Upon revoking a license, the department shall inform
the licensee in writing of the reason(s) for and fact of the
revocation. The department shall demand and upon demand the
licensee shall surrender his or her license to the department.
Whether or not a license is surrendered, the revocation is
effective upon notice to the licensee in accordance with this
subsection.

(3) A person whose license has been revoked shall not
practice or undertake the acts for which he or she was licen-
sed without again applying for and being licensed by the
department in the manner of an original license.

(4) A person whose license has been revoked may not
reapply for a license for any term in which application is
prohibited by the department and for which the person is
informed in writing.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-211, MCA

RULE XL _ REQUEST FOR HEARING (1) A licensee or former
licensee who desires a hearing before the board on any disci-
plinary action taken by the department pursuant to Rules XXXV
to XL, shall request in writing a hearing before the board.

(2) Requests for a hearing shall be postmarked to the
department no later than 30 days after mailing of the notice
required by Rule XXXV(5). Requests for a hearing shall contain
a statement of any facts disputed by the licensee or former
licensee.

(3) The department shall return to the licensee or former
licensee any request for hearing which does not comply with
this rule,

(4) The department shall forward to the board for its
determination any request for hearing which complies with this
rule.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-211, MCA

4. The proposed rules and the repeal of Emergency Rules
I through XVI are effective October 1, 1990.
5. These rules are proposed because leaking underground

storage tanks have been identified as a significant source of
underground s0il and water contamination and as a potential
hazard for fires and explosion. Government and industry
studies show that a major cause of leaking underground storage
tanks is the improper installation or closure of tanks and
piping. Proper installation or closure requires specialized
knowledge, training and experience. To protect the health and
safety of Montana citizens and the quality of state waters and
other natural resources from leaking underground storage tanks,
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the Montana Legislature passed HB 552 (75-~11-201 to 75-11~227
MCA). Effective April 1, 1990, this law requires licensure of
underground storage tank installers upon their demonstration
of competence, training and experience with installations and
closures. It also authorizes the Department of Health and
Environmental Sciences to adopt rules governing the licensing
of underground storage tank installation and closure inspectors
and the use of those inspectors. These statutes also require
a permit for the installation or closure of an underground
storage tank, a procedure that will help the department track
tank installations and clesures, and ensure that proper methods
are followed. The proposed rules implement these statutes.
6. Interested persons may submit their data, views, or
arguments concerning the proposed rule, either orally or in
writing, at the hearing. Written data, views, or arguments may

also be submitted to Frank Gessaman, Solid and Hazardous
Waste Bureau, Department of Health. 836 Front Street,
Helena, Montana 59620, no later than September 13, 1990.

7. James Scheier, at the above address, has been desig-

nated to preside over and conduct the hearing.

) T FT

DONALD E. szmléblregtor

Certified to the Secretary of State August 6, 1990 .
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
FOR PROPOSED AMENDMENT
OF RULES

In the matter of the amendment of )
ARM 16.44.202, 16.44.303, )
16.44.304(2)(d), 16.44.408, )
16.44.605, 16.44.607, & 16.44.610 )
regarding mining waste exclusion )
and related amendments ) (Solid & Hazardous Waste)
To: All Interested Persons

1. On September 12, 1990, at 9:00 a.m., the department
will hold a public hearing in Room €209 of the Cogswell
Building, 1400 Broadway, Helena, Montana, to consider the
amendment of the following sections of the Administrative Rules
of Montana: 16.44.202, which defines terms used in chapter 44,
Hazardous Waste Management; 16.44.303, which defines hazardous
waste; 16,44.304(2)(d), which excludes certain mining wastes
from the state's hazardous waste management regulations;
16.44.408, which prescribes how hazardous waste manifests are
to be used; 16.44.605, which establishes the requirements for
temporary permits for treatment, storage or disposal facili-
ties; 16.44.607, which relates to the scope of a temporary
permit; and 16.44.610, which relates to revision of a temporary
permit.

2. The proposed amendments would make the Montana
regulations correspohd to the federal regulations which have
recently been revised.

3. The rules, as proposed to be amended, appear as fol-
lows (new material is underlined; material to be deleted is
interlined):

16.44.202 _DEFINITIONS In this chapter, the following
terms shall have the meanings or interpretations shown below:

(1)-(16) Remain the same.

(17) (a) "Designated facility" means a hazardous waste
treatment, storage, or disposal facility which has received an
EPA permit or interim status, a permit from the department
pursuant to subchapters 1 or 6 of this chapter, a permit from
another state authorized by EPA or that is regulated under ARM
16.44.306(3)(b) or subpart F of 40 CFR Part 266, and that has
been designated on the manifest by the generator as required

by ARM 16.44.405. If a waste is destiped to a facility in an
authorized state which has not yet obtained authorization to

requlate that particular waste as hazardous, then the desig-
nated facility must be a facility allowed by the receiving
state to accept such waste.

{b) Remains the same.

(18)-(108) Remain the same.
AUTH: 75-10-405, MCA
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IMP: 75-«10-405, 75-10-406, MCA

16,44.303 DEFINITION OF HAZARDOUS WASTE (1) A waste,
as defined in ARM 16.44.302, is a hazardous waste if:

(a) Remains the same.

(b) it meets any of the following criteria:

(i) +It exhibits any of the characteristics of hazardous
waste identified in ARM 16.44.320 through 16.44.324+ , except

that any mixture of a waste from t action, beneficiation
and rocessin o ores and in s__excluded under ARM
16.44 4(2)(d) and any other waste exhibiti a characteristic
of hazardous waste identjifj j 16.44,320 through
16.44.324 is hagardous only it exhibits a cha teristic
that would not have bee ibjted by t cluded waste one
such mixtur ad not oc if it continues to exhibit
any_of the ardous a teristics exhibited by the non-
excluded wastes i o mixture. ther, for the purposes

of applying the extraction procedure toxicity characteristics
to such mixtures, the mixture is also a hazardous waste if it
exceeds the maximum concentration for any contaminant listed
in table I of ARM 16.44.324 that would not have been exceeded
by the excluded waste alone if t mixture had not occurred or
if it continues to exceed the maximum concentration for an
contaminant exceeded by the nonexempt waste prior to mixture.

(ii) #It is listed in ARM 16.44.330 through 16.44.333+.

(iii) +It is a mixture of any waste and a hazardous waste
identified in ARM 16.44.330 through 16.44.333 solely because
it exhibits one or more of the characteristics of hazardous
waste identified in ARM 16.44.320 through 16.44.324, unless the
resultant mixture no longer exhibits any characteristic of
hazardous waste ldentified in ARM 16.44.320 through 16.44.324%
or _unless the waste is excluded from regulatjon under ARM
16.44.304(2) (d) and the resultant mixture no longer exhibits
any characteristic of hazardous  waste identified in_ ARM
16.44 0 through 16.44.324 for whijich the hazardous waste
identified in ARM 16.44.330 through 16.44.333 was listed,

(iv) Remains the same.

(2)-(4) Remain the same.
AUTH: 75-10-404, 75-10-405, MCA
IMP: 75-10-403, 75-10~405, MCA

16.44.304 _EXCLUSIONS (1) Remains the same.

(2) The following are not subject to regulation under
this chapter but may be subject to regqulation under the
provisions of ARM Title 16, chapter 14:

(a)-(c) Remain the same.

(d) waste from the extraction, beneficiation, and proces-
sing of ores and minerals (including coal), including phosphate
rock and overburden from the mining of uranium ore+, For

urpeses of this exclusion, benefjciation of ores and minerals

is restrlcted to the following actlv;t;es c;ushing. grlnd;ng,

to remove water and[or carbon dloxlde, roast1ng, autoclaving
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and/or chlorjination in preparation for leaching (except where
the roasting {and/or autoclaving and/or chlorination}/leaching
sequ e uces a final or intermediate oduct_that does _not
undergo further beneficiatjon or processipg): gravity concen-
tratjon; magnetic separation: electrostatic separation:

tation; jion exchange; solvent extraction: electrowinning;
precipitation; amalgamation; and heap, dump, vat, tank, and in
situ leaching. For the purposes of this exclusion, waste from
the processing of ores and minerals will include only the
following wastes, until the department further modifies this

ru in ljight studies eterminatjions an eports to be
completed by EPA:
i} [s] e [o n
i o m 1 o) H
w uxjit ef H
iv h ho S ic ac roduction;
v m_elem 1 phosphorous production;
(vi) gasifjier ash from coal gasification;
vii ocess wastewater om coa asification;

(viii) calgium sulfate wastewater treatment plant sludge
from primary copper processing;

(ix) slag tailings from primary copper processing;

{x

luoro sum om h ofluoric acid production:

(xi) process wastewater om h ofluoric acid proguc-
ion;
(xii) air pellution control dust/sludge from iron blast
furnaces;
xiii on blast furnace slag;
(xiv) treated residue from reasting/leaching of chrome
ore;

ocess wastewat from primary magnesium_process-

XV
ing by the anhydrous process;

(xvi) process wastewater from phosphoric acid produg—
tion;

(xvii) basic_gxygen furnace apd open hearth furnace air
pollution control dust/s)ludge from carbon steel production;

(xviii) basic oxygen furnace and open hearth furnace slag
rom_carbon stee oduction;

(xix}) ¢chloride process waste solids from titanium
tetrachloride productjon:

(xx) slag from primary zinc processing.

(e})-(g) Remain the same.

(3)-(5) Remain the same.
AUTH: 75-10-404, 75-10-405, MCA
IMP: 75-10-403, 75-10-405, MCA

44.408 us NIF (1)=(4) Remain the same.
F shipm s_of hazardous waste to a designated
acilj in an a orized_state wh as no et obtained

authorization to regulate that particular waste as hazardous,

the generator must assure that the designated facjlity agrees

to sign and return the mapifest to the generator, and that any
out-of-state transporter signs and forwards the manifest to the
designated facility.
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AUTH: 75-10-404, 75-10-405(5) and (7), MCA
IMP: 75-10-405(5) and (7), MCA

RY PERMITS (INTERIM STATUS (1) A
person who owns or operates an existing facility which treats,
stores or disposes of a hazardous waste shall be permitted

deemed to have a tempo it {interim status
for the treatment, storage, or disposal of that waste if:
¥ (a) he files completed form 8700-12 with the depart-
ment or has filed this form with EPA by November 19, 1980; and
{2){b) he submits all the information required by ARM
16.44,119 to the department or has submitted such information
to EPA by November 19, 1980.

(2) A person who owns of operates a hazardous waste

management facili which is { is ce on the ective
statu or regqulato ame e r RC hat render
the facility subject to t rement to have a permit shall
be deemed to have a temporar mi interim status) if:
(a) h iles complet m 8700- with the departmen

prior to 30 days after the effective date of the ARM rule
change first subjecting the facility to Qermlttlng requirements
under this chapter; and

(b)) he submits all the information required by ARM

16.44.119 to the department prior to 30 s after the effec~
tive date of t RM rule change first subjectin e facilit
to permitting requirements und is_chapter.

{3) The department m ublication in the Monta

Administrative Register extend the te by which owners and
operators _of specified classes_of hazardous waste management
facjlities must submit the jnformation required by ARM
16.44.119 if it determines that there are valid reasons for the
extension. ’

(4) e _departnent ma complian order issued under
the Act extend the date by which the owner and operator of a
hazardouys waste management facilj must submit the information
reguire A .44.119.,

4+33(5) Form 8700-12 and forms for submitting the informa-
tion required in sectiong {23(1)(b) and (2) (b} of this rule may
be obtained from the department.
AUTH: 75-10-404, 75-10-405(4), MCA
IMP: 75-10-40%5(4), 75-10-406, MCA

16.44,607 TEMPORARY PERMIT (INTERIM STATUS) -- TERMS

Except as provided for in ARM 16.44.610, a facility
permitted under ARM 16.44.605 may not:

(1) treat, store, or dispose of a hazardous waste not
specified in the information submitted pursuant to ARM
16.44.605¢{2);

(2) employ processes not specified in the information
submitted pursuant to ARM 16.44.605¢2}; or

(3) exceed the design capacities specified in the
information submitted pursuant to ARM 16.44.602(2¥605.

AUTH: 75-10-405, 75-10-405(2), (3) and (4), MCA
IMP: 75-10-405 (2), (3) and (4), 75-10-406, MCA
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16.44,610 CHANGES DURING TEMPORARY PERMITTING (INTERIM
STATUS) (1) A new hazardous waste not previously identified

in the information required by ARM 16.44.605{2) may be treated,
stored, or disposed of at a permitted existing facility if the
owner or operator submits to the department a revision of the
information required by ARM 16.44.605{2}) on the new waste prior
to treatment, storage or disposal of the new waste.

(2) Increases in the design capacity of processes used
at a permitted existing facility may be made if the owner or
operator submits to the department a revision of the informa-
tion required by ARM 16.44.60542) with a written justification
explaining the need for the capacity increase and the depart-
ment approves the capacity increase because of a lack of
available treatment, storage or disposal capacity at other
hazardous waste management facilities.

(3) Changes in the processes for the treatment, storage
or disposal of hazardous waste may be made at a permitted
existing facility or additional processes may be added if the
owner or operator submits a revision of the information
required by ARM 16.44.605¢2} prior to such change with a
written justification explaining the need for the change and
the department approves the change because:

{(a)-(b) Remain the same.

(4) Changes in the ownership or operational control of

a permitted existing facility may be made if the new owner or
operator submits a revision of the information required by ARM
16.44.6054¢2r no later than 90 days prior to the scheduled
change.
When a transfer of ownership or operational control of a
facility occurs, the transferring owner or operator shall
comply with the requirements of subchapter 8 of this chapter
until the new owner or operator has demonstrated to the
department that it is complying with that subchapter. The new
owner or operator shall demonstrate compliance with subchapter
8 financial requirements within six months of the date of the
change in the ownership or operational control of the facility.
All other duties imposed by ARM 16.44.609 are transferred
effective immediately upon the date of the change of the
ownership or operational control of the facility. Upon
demonstration to the department by the new owner or operator
of compliance with subchapter 8 the department shall notify the
transferring owner or operator in writing that it no longer
needs to comply with ARM 16.44.609 as of the date of demonstra-
tion.

(5) Remains the same.

AUTH: 75-10-405, MCA
IMP: 75-10~405, 75-10-406, MCA

4. The state of Montana is authorized under the federal
Resource Conservation and Recovery Act, 42 U.S.C. §§ 6901 -
6992, to administer and enforce the RCRA hazardous waste
program in Montana. The United States Environmental Protection
Agency has recently revised the federal regulations regarding
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the mining waste exclusion (see 54 Fed. Reg. 36592 and 55 Fed.
Reg. 2322). These proposed amendments of the Administrative
Rules of Montana are intended to make the Montana regulations
correspond to the federal regulations on mining wastes so that
these types of wastes are treated in the same manner without
regard to whether the RCRA program is administered by state or
federal authorities. Certain of the changes are designed to
address the impacts resulting from narrowing of the mining
waste exclusion. The federal regulations on the mining waste
exclusion are reqularly revised to reflect the latest scienti-
fic data and changes resulting from the completion of various
studies on the hazards posed by various wastes.

5. Interested persons may submit their data, views, or
arguments concerning the proposed amendment, either orally or
in writing, at the hearing. Written data, views, or argumentsg
may also be submitted to Roger C. Thorvilson, Waste Management
Section, Department of Health and Environmental Sciences,
Cogswell Building, Capitol Station, Helena, Montana 59620, no
later than September 13, 1990,

6. Thomas Ellerhoff, at the above address, has been
designated to preside over and conduct the hearing.

-

4:///11»7 -
/¢ _DONALD E. pIzz;m,/Dir tor

Certified to the Secretary of State Augqust 6, 1990
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of proposed ) NOTICE OF PROPOSED AMENDMENTS
amendments of ARM 36.12.1010, ) OF RULES 36.12.1010 DEFINI-
ARM 36.12.1011, ARM 36.12.1013) TIONS, 36.12.1011 GRANT CREEK
and the repeal of ) BASIN CLOSURE, 36.12.1013

ARM 36.12.1012 pertaining to ) ROCK CREEK BASIN CLOSURE AND
definitions, grant creek and ) REPEAL OF RULE 36.12.1012,
rock creek basin closures } DEFINITIONS

NO PUBLIC HEARING CONTEMPLATED

TO: ALL INTERESTED PERSONS

1. Un September 15, 1990 the Dept. of Natural Resources
proposes to amend Rule 36.12.1010 Definitions, Rule 36.12.1011
Grant Creek Basin Closure, Rule 36.12.1013 Rock Creek Basin
Closure, and repeal Rule 36.12.1012 Definitions.

2. The rules as proposed to be amended provide as
follows:

36.12.1010 DEFPINITIONS For the purposes of these rules,
the following definitions shall apply:

(y ..

{4y--:Grant-Ereck-Basint-means-the-Grant-Creek-drainage
areay-a-t¥ibuta¥y-of-the-Clark-Fork-Rivery-ieeated-in
Rydrologie-bapin-36M-in-Micseutla-Covnty,y-Montanar--Fhe-Grant
Ereek-Bacin-desigrated-ao-the-olesure-area-is-ali-that
draiRage-and-head-waters-oerigirating-in-the-Rattlesnake
Mountains-of-Township-15-Nerthy-Range-19-West,-MPM,-£flewing
southwesterly-through-Townohip-14-Nerth,y~-Range-19-Westy-HPM
and-inte-the-main-vaiiey-ef-the-Clark-Fork-River-in-Fownship
33-Nerthy-Raprgen-19-and-20-Wapky-MPMr--The-antire-Grank-Creek
drainager-frem-ito-headvaterp-to-ito-aonfiuenee-with-the-clark
Fork-Riverr-inoluding-Grant-Creeky-BEast-Ferk-of-Grane-Ereeky
and-all-uRAamed-tributarice-is-contained-in-the-elopure-areay
ap-outlined-on-Enhibit-A%-{a-oepy-ef-whieh-is-available-fer
review-from-the-departmentr

¢63+ (4) . . . (all following subsections renumbered)
AUTH: 85-2-112, 319 IMP: 85-2-319

36.12.1011 GRANT CREEK BASIN CLOSURE (1) Grant Creek
Basin means the Grant Creek drajnage area, a tributary of the
Clark Fork River, located in hydrologic basin 76M in Missoula
County, Montana. The Grant Creek Basin designated as the
closure area is all that drainage and head waters originating

in the Rattlesnake Mountains of Township 1 orth, Ran 1

West, MPM, flowj southwesterly throu Townshi 4 North
Range 19 Wes MPM and into the main _valley of the rk Fork
River in Township 13 North, Ranges nd 20 West, MPM. The

entire Grant Creek drainage, from its headwaters to_ its

confluence with the ¢lark Fork Rjiver, jincluding Grant Creek,
East Fork of Grant Creek, and all upnamed tributaries is
contained_in the closure area, as outlined on Exhibit "A" (a
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copy of which is avajlable for review from the department).

¢33 (2) . . . (all following subsections renumbered)

AUTH: 85-2-112, 319 IMP: 85-2-319
.12.1013 ROCK CREEK BASIN CL R (1) Rock Creek

Basin means the Rock Creek drainage area logated in hydrologic
asin D ibutary of t larks Fork of t e wstone
River in Carbon County, Montana. The entire Rock Creek
drainage, from jits headwaters to its confluence with the
Clarks Fork of the Yellowstone, including Red Lodge Creek,
Spring Creek, Dry Creek, Wjllow Creek, Clear Creek, West Fork

s} ock _Creek, and all unnamed tributaries is contained in the

closure ar as jned on jibit "A" (a co of whi is
available for review from the departmepntl.

¥} {(2) . . . (all following subsections renumbered)
AUTH: 85-2-112, 319 IMP: 85-2-319

3. 36.12.1012 is proposed to be repealed and can be found
on page 36-264.91 of the ARM. AUTH: 85-2-112, 319 IMP: 85-2-319

4. The department is proposing to amend rule 36.12,1010,
rule 36.12.1011, rule 36.12.1013 and to repeal rule 36.12.1012
to eliminate duplication of definitions in this sub-chapter.

5. Interested persons may present their data, views, or
arguments concerning the proposed adoption of amendments and
repeal in writing to Teresa McLaughlin, Administrative
Officer, Water Rights Bureau, 1520 E. 6th Ave., Helena,

Montana 59620-2301, no later than September 14, 1990.

6. If a person who is directly affected by the proposed
amendments and repeal wishes to express his data, views and
arquments orally or in writing at a public hearing, he must make
written request for a hearing and submit this request along with
any written comments he has to Teresa McLaughlin, Administrative
Officer at the above listed address, no later than September 14,
1990. :

7. 1If the agency receives requests for a public hearing on
the proposed amendments and repeal from either 10% or 25, which-
ever is less, of the persons who are directly affected by the
proposed amendments; from the Administrative Code Committee of
the legislature; from a governmental subdivision or agency; or
from an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana Adminis-
trative Register.

DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

7(5__ L f il

xd}REN L. BARCLAY, DIREC‘;’OR

Certified to the Secretary of State, August 6, 1990
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BEFORE THE DEPARTMENT OF SOCTIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED ADOPTION OF
RULES I, II, III AND IV
PERTAINING TO RURAL HEALTH
CLINICS

In the matter of the
adoption of Rules I, II,
ITT and 1V pertaining to
rural health clinics

TO: All Interested Persons

1. Oon September 7, 1990, at 1:00p.m. a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to con-
sider the proposed adoption of Rules I, II, TIII and 1V
pertaining to rural health clinics.

2. The rules as proposed to be adopted provide as
follows:

[RULE 1] _RURAL HEALTH CLINICS, DEFINITIONS (1) "Rural
health clinic (RHC)" means a clinic located in a rural area

designated as a shortage area by the United States department
of health and human services, which is not a rehabilitation
agency cr a facility primarily for the care and treatment of
mental diseases.

(2) "Provider c¢linic" means an integral and subordinate
part of a hospital, skilled nursing facility, or home health
agency that 1is participating in medicare and is licensed,
governed, and supervised with other departments of the
facility.

(3) "Independent clinic” means a clinic other than a
provider c¢linic,

(4) "Visit" means a face to face encounter between a
clinic patient and any health professional whose services are
reimbursed under the state plan. Encounters with more than
ong health professional, and multiple encounters with the same
health professional, on the same day and at a single location
constitute a single visit, except when the patient, sub-
sequent to the first encounter, suffers 1illness or injury
requiring additional diagnosis or treatment.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

{RULE II] RURAL HEALTH CLINIC, SERVIGES (1) A rural
health clinic must be primarily engaged in providing out-
patient services. RHC services include:

(a) diagnostic and therapeutic services and supplies
that are commonly furnished in a physician's office or at the
entry point into the health care delivery system. These
include medical history, physical examination, assessment of
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health status, and treatment for a variety of medical condi-
ticns;

(b) basic laboratory services essential to the immediate
diagnosis and treatment of the patient; and

(¢) medical emergency procedures as a first response to
common life-threatening injuries and acute illness.

(2) Dental services are not reimbursable as a rural
health clinic service.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

[RULE IITI RURAL HEALTH CLINTCS, REQUIREMENTS

(1) These requirements are in addition to those con-
tained in ARM 46.12.301 through 46.12.309.

(2) The clinic must meet the conditions of certification
in accordance with 42 CFR, part 491. A clinic certified under
medicare will be deemed to meet the standards for certifica-
tion under medicaid. The department hereby adopts and incor-
porates by reference 42 CFR, part 491 (1989 edition).

AUTH: Sec. $3-6-113 MCA
IMP: Sec. 53-6-101 MCA

RULE IV RURAL _HEALTH CLINICS, REIMBURSEMENT

(1) A RHC is reimbursed as either a provider or indepen-
dent clinic. Reimbursement for rural health clinic services
compensable under Montana medicaid shall be as follows:

(a) Provider clinics will be reimbursed for reasonable
costs of providing rural health and other ambulatory services
on the basis of the cost reimbursement principles as provided
in 42 CFR, part 405, subpart D. The department hereby adopts
and incorporates by reference 42 CFR, part 405, subpart D
(1989 edition).

(b) Independent clinics will be reimbursed under the all
inclusive rate system at a reasonable cost per visit under 42
CFR 405,2426. The department hereby adopts and incorporates
by reference 42 CFR 405.,2426 (1989 edition).

(1) Payment under the all inclusive rate system is
limited by 42 USC 13951(f). The department hereby adopts and
incorporates by reference 42 USC 13951(f) (effective June
1990) .

(ii) The payment limit for services provided on or after
October 1, 1989 through March 31, 1990 is $47.38 per visit; on
or after April 1, 1990 the payment limit is $49.37 per visit.

(2) Payment made to a RHC during a reporting period will
be subject to reconciliation as provided in 42 CFR 405.2427
through 405.2429 to assure that those payments do not exceed
or fall short of the allowable costs attributable to covered
services. The reporting period will be the provider's fiscal

15-8/16/90 MAR Notice No. 46-2-621]



-1546-

year. The department hereby adopts and incorporates by refer-
ence 42 CFR 40%.2427 through 405.2429 (1989 edition).

AUTH: Sec. 53-6-113 MCA

IMP: Sec. 53-6-101 MCA

3. Rural health clinics have been a mandatory covered
service since 1977, however, until recently no providers
existed in Montana. There is now one facility in operation

and additional facilities are anticipated, therefore, there is
a need for implementing retroactive rules governing the rural
health care clinic operations. Effective date for coverage of
this service will be retroactive to October 1, 1989.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0O. Box 4210, Helena, MT %9604-4210, no later than
September 14, 1990.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.

6. These rules will be applied retroactively to
October 1, 1989. )

[
| N
gt ‘t’."{“‘)’“-
Direckor, Social and Rehabilita-
tion Services

Certified to the Secretary of State July 26 , 1990.
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

NOTICE OF AMENDMENT OF ARM
10.57.107, EMERGENCY
AUTHORIZATION OF EMPLOYMENT
and ARM 10.57.211, TEST FOR
CERTIFICATION

In the matter of the
amendment of the emergency
authorization of employment
and the test for
certification

TC: All Interested Persons

1. Oon May 17, 1990, the Board of Public Education
published notice of a proposed amendment of ARM 10.57.107,
EMERGENCY AUTHORIZATION OF EMPLOYMENT and ARM 10.57.211, TEST
FOR CERTIFICATION, at page 875 of the Montana Administrative

Register, Issue Number 9.
2. The Board amended the rules as proposed.

3. The public hearing was held on June 8, 1990 on ARM
10.57.107, EMERGENCY AUTHORIZATION OF EMPLOYMENT and ARM
10.57.211, TEST FOR CERTIFICATION.

{a) 10.57.107, EMERGENCY AUTHORIZATION OF EMPLOYMENT.
There were six letters of testimony received. Four were
proponents for the amendment, one opposed the amendment and one
was from the Montana Committee for American Indian Higher
Education and just presented questions to the Board regarding
the proposed amendment. Three people testified at the hearing.
Two of those were proponents. One was an opponent and objected
to the need for such a rule when there was a sufficient supbly
of teachers in the state, The Board decided that there was
distress in some districts and the rule change was needed.

{b) 10.57.211, TEST FOR CERTIFICATION. There were nine
letters of testimony received. Six were proponents for the
amendment, one was neutral, one was from the Montana Committee
for American Indian Higher Education and presented questions to
the Board regarding the proposed amendment and one was from the
Office of Public Instruction to clarify a misunderstanding of
one of the persons who testified. Four people testified at the
hearing. Three of those were proponents and one was neutral,

ggLL THOMAS, CHAIRMAﬁ" -

BOARD OF PUBLIC EDUCATION

BY: C:(//

Certified te the Secretary of State August €, 1990
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BEFORE THE MONTANA FISH AND GAME COMMISSION

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of ARM 12.6.904 Use Restric- ) ARM 12.6.904

tions at Montana Power Company )

Dams (Hebgen Nam) )

TO: All Interested Persons:

1. ©On May 17, 1990, the Montana Fish and Game Commission
published notice of proposed amendment of Rule 12.6.904
concerning use restrictions at Montana Power Company dams. The
notice was published at page 878 of the 1990 Montana
Administrative Register, issue number 9.

2. A public hearing was held on June 19, 1990 in West
Yellowstone, Montana.

3. A report summarizing the public comment was prepared and
submitted to the Commission and the Department.

4. The Department recommended to the Commission that the
proposed amendment be adopted.

5. After considering the public comment and the
Department's recommendation the rule has been amended as
proposed.

6. Comment : The only comments received supported the
proposed amendment concerning the use restriction at Hebgen Dam.
No negative comments were received,

K.Ly Cool, Secretary
Montana Fish and Game
Commission

Certified to the Secretary of State August 6 ., 1990,
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption of ) NOTICE OF EMERGENCY
rules I through XVI, relating to ) ADOPTION OF RULES
the licensing of underground tank ) I THROUGH XVI
installers and the permitting of )
underground tank installations and )
closures } (Underground Storage Tanks)

To: All Interested Persons

1. Leaking underground storage tanks have been identified
as a significant source of underground contamination and as a
potential hazard for fires and explosion. Government and
industry studies show that a major cause of leaking underground
storage tanks is improper installation or closure. Proper
installation or closure requires specialized knowledge, training
and experience.

To protect the health of Montana citizens and the quality
of state waters and other natural resources from leaking
underground storage tanks, the Montana Legislature passed HB 552
(75-11-201 to 75-11-227 MCA). Effective April 1, 1990, this
statute requires 1licensure of tank installers upon their
demonstration of competence, training and experience with
installations and closures. It also requires permits for the
installation or closure of underground storage tanks, a procedure
that will help the department track tank installations and
closures, and ensure that proper methods are followed. Final
rules could not be ready for adoption by the April 1 date so the
Department therefore adopted emergency rules in MAR Issue No. 7,
at p. 731, which expire on August 1, 1990. Because the Depart-
ment's permanent rules cannot be adopted prior to the expiration
of the 120 day period provided in Section 2-4-303, MCA for
emergency rules on August 1, 1990, it is essential that the
emergency rules providing procedures for installer licensure and
permit issuance be readopted. Failing to readopt the emergency
rules could result in numerous improper underground storage tank
installations or closures. The consequences of these improper
installations or closures in the form of groundwater c¢ontamina-
tion, or fire hazards will be an imminent peril to the public
health, safety and welfare of Montana citizens. Readoption of
rules by emergency procedure is necessary to have rules effective
by August 1, 1990. The Department is therefore readopting the
emergency rules first adopted in MAR Issue No. 7, at 2age 731, with
some modifications to address both interim and regular installer
licenses and inspector licenses.

2. The department adopts the emergency rules effective
August 1, 1990. A standard rulemaking procedure with a full
public hearing will be undertaken prior to the expiration of
these emergency rules to have the permanent rules in place by
October 1, 1990.
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3. The text of the proposed rules is as follows:

RULE POSE LICABILI INITIONS (1) The
purpose of Rules I through XVI is to implement sections 75-11-201
to 75-11-227, MCA.

(2) Rules 1 through XVI shall be applied in conjunction
with the statutes.

(3) (a) "Installation" or "to install” means the placement
of an underground storage tank, including excavation, tank
placement, backfilling, and piping of underground portions of the
underground storage tank that store or convey regulated substan-
ces. Installation also includes repair or modification of an
underground storage tank through such means as tank relining or
the repair or replacement of valves, fillpipes, piping, vents,
or in-tank liquid-level monitoring systenms.

{(b) The terms do not include:

(i) the process of conducting a precision (tightness) test
to establish the integrity of the underground storage tank;

{ii) the installation of a leak detection device that is
external to and not attached to the underground storage tank; or

(iii) the installation and maintenance of a cathodic
protection system.

(4) "Interim installer license" means a license issued to
an individual by the department under section 75-11-210, MCA, to
conduct the installation, closure, or both, of underground stora-
ge tanks from April 1, 1990 through September 30, 1990.

(5) "Lining" means the addition of a plastic, fiberglass
or other shell of impervious material to the inside of an
underground storage tank for the purpose of ensuring that the
tank retains its liquid contents. The term includes all steps
to be taken in preparation for the addition of the lining and
includes relining.

(6) "Local governmental unit" means a c¢ity, town, county
or fire district,

(7) "Modification" means a change in the structure or
significant components of an underground storage tank, and
includes lining of a tank, cutting of the steel walls of a tank
and the addition of internal leak detection devices.

(8) "Repair" means a repair as defined in ARM
16.45.101A(54), and includes tank lining.

(9) "Regular installer license" means a license issued to
an individual by the department under section 75-11-210, MCA, to
conduct the installation, closure, or both, of underground
storage tanks after September 30, 1990, for a three year period.
AUTH: 75-11-203, MCA; IMP: 75-11-204, 75~-11-209, 75-11-210, MCA

ULE T S ER_LICENS U MENTS_G Y (1) An
individual is "engaged in the business of" installation or clo-
sure of underground tanks, within the meaning of section
75-11-203(5), MCA, and must therefore have a license under sec-
tion 75-11-210, MCA, if he or she installs or closes in any year
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in exchange for something of value, one or more underground
storage tanks owned or operated by another person.

{(2) An installer may not install or close an underground
storage tank unless the installer has a valid license issued by
the department under section 75-~11-210, MCA, and Rules I to XV.

(3) The requirements of Rules I to XV do not prohibit the
employment of any assistants, helpers or apprentices, who have
not been issued an installer's license under those rules, by an
installer at any installation or closure site so long as a 1li-
censed installer is physically present at the installation or
closure and personally exercises supervisory control over those
unlicensed persons.

(4) 1Installer licenses issued under Rules I to XV are non-
transferable.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA

U II L BILITY FOR INSTAL. ICENS (1) No person
may be granted an interim installer's license by the department
unless that person:

(a) is an individual at least 18 years old;

(b) submits a completed 1license application to the
department in accordance with Rule IV; -

(c) pays the interim license fee provided in Rule VII to
the department;

(d) meets the requirements of Rules I to XVI and section
75-11-210, MCA, for an interim installer's license as determined
by the department.

(2) No person may be granted a regular installer's license
by the department unless that person meets the requirements of
subsection (1) and successfully completes the licensing examina-
tion required by Rule V.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA

RULE IV INSTALLER LICENSE APPLICATION (1) Application for

an interim or regular installer's license must be made on a form
provided by the department. on the form the applicant will
provide the informatjon required by the department.

(2) The application shall be subscribed and sworn to under
oath before a notary public, stating that the information provid-
ed in the application is true.

(3) The application shall be accompanied by at least three
references from other persons attesting to the experience and
competency of the applicant in the installation and closure of
underground tanks. The references must be written on forms
provided by the department, and must show that the applicant
actively participated in at least three underground storage tank
installations and closures, two of which must be installations.
If an applicant requests to have his or her license conditioned
to allow only tank lining or closures to be conducted under the
license, the applicant shall so state on the application, and the
references need only apply their statements toward the appli-
cant's lining or closure work, as appropriate. References for
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applicants conducting only closures or lining must show that the
applicant participated in a total of at least two closures, or
at least two tank linings in the last five years, as appropriate.

(4) Applications and attachments shall be examined by the
department for conformity with this rule and applicable statutes.
Applications failing to provide information required for licen-
sure may either be returned to the applicant with a notice to the
applicant of the reasons for return or may be held by the depart-
ment pending receipt of the omitted information.

(5) No license shall be granted unless the department
determines, on the basis of the application and attachments, and
the examination given under Rule V for regular licenses, that the
applicant possesses the competency and experience to understand
and comply with the rules governing the type of tank installa-
tion or closure or both, for which the applicant intends to be
licensed, and understands the techniques of installation or
closure, as will protect public health, welfare, safety and the
environment.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA

ULE V GULAR INSTA R _LICENS N. ON E-EXAMJI -
NATION (1) All applicants for a regular installer's license
shall successfully complete a written examination, which shall
be offered a minimum of two times per year by the department at
such time(s) and place(s) as the department determines. The
department shall give public notice of the time and place of the
examination by advertisement in the public media.

(2) An applicant who does not hold an interim or regular
installer license, and an applicant who intends to apply for a
regular license with a different condition then is applicable to
hig or her regular license, must register with the department for
the examination at least ten days before an examination is
scheduled, by providing a completed license application to the
department and paying the license application and examination fee
provided in Rule VII,

(3) An applicant who holds an interim or regular installer
license and does not intend to request a change in any conditions
of the interim or regular license, must register with the de-
partment for the examination at least ten days before an
examination is scheduled, by signing a letter of intent on a form
provided by the department, and paying the license application
and examination fee provided in Rule VII.

(4) An applicant may purchase an examination study guide
from the department by paying the fee established in Rule VII.
Upon payment of the study guide fee, the department shall provide
the applicant with a written study guide for the examination.
The study guide shall contain such material as the department
determines will assist individuals in preparing for the licensing
examination.

(5) The examination given by the department shall test the
applicant on his or her knowledge of applicable statutes and
rules governing the type of installation or closure or both, of
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underground storage tanks and the disposal of tanks and tank
contents for which a license application is being made. It will
also test the applicant's knowledge of current technology and
industry recommended practices for the installation and closure
of underground storage tanks.

(6) A score of 80% or higher on the examination constitutes
a passing grade. All examinations will be graded, and the ap-
plicants notified of their examination score, within thirty days
of the date of the examination. An applicant who requested on
a license application that his or her license be conditioned for
conducting only closures or lining, need only obtain a passing
grade on the sections of the examination pertinent to closures
or lining, as applicable.

(7) Any applicant who fails the examination may review his
or her examination results in the department office. An ap-
plicant who fails the examination may retake it at the next
scheduled examination date by registering for the examination,
in the same manner as for the original examination, and by paying
a reexamination fee provided in Rule VII.

AUTH: 75-11-204, MCA; IMP: 75-11~204, 75-11-210, MCA

E V NSTA R _LICENS SSUANCE ON

(1) The department shall issue a license upon the appli-
cant's satisfaction of Rules I through XVI, as applicable, and
any statutory prerequisites. The license shall set forth the
name of the licensed installer, a license identification number
and the dates of issuance and expiration of the license.

(2) Licenses for applicants who request that their licenses
be c¢onditioned for conducting closures or 1lining only, as
provided in subsection (4), shall have the closure or lining only
condition clearly designated on the license.

(3) Interim ingtaller licenses expire September 30, 1990.
Regular installer licenses expire on the anniversary of their
issuance but may be renewed no more than twice by the licensee,
upon payment of the renewal fee provided in Rule VII, within 30
days after expiration. A license for which an annual renewal fee
is not paida is void. Licenses may be revoked, suspended,
modified or conditioned prior to expiration in accordance with
subsection (4).

(4) The department may, upon issuance of an interim license
or upon issuance or reissuance of a regular license, and at any
other time only upon notice and hearing, add conditions to a
license limiting or restricting the licensee in the time, type,
or manner of work to be performed pursuant to the license if the
department determines the conditions are necessary to protect the
public's or licensee's health, safety, or welfare, or the
environment. Licenses may be revoked or suspended by the
department, only upon notice and hearing, for the violation of
any statute, rule or license condition.

(5) Installer licenses issued under this rule are non-
transferable.

AUTH: 75-~11-204, MCA; IMP: 75-11-204, 75-11-210, MCA
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RULE VIT INSTALLER LICENSING FEES (1) An individual
applying for an underground storage tank installer's license
shall pay to the department the applicable fee(s) provided in
subsection (2) of this rule. All fees are non-refundable.

(2) Applicable fees are as follows:

(a) interim license fee ........ i vvecnrnsnsasn $ 25
(b) regular license application and examination

= = T $§ 50
(¢) study guide for installers (not including

tank lining) ..... b et ebrtarsmnnttnodtrnt i ey vees $ 60
(d) study guide for tank closers ........ce00000. $ 40
(e) study guide for tank liners ................. $ 40
(f) reexamination fee .......c.ciiiiesrnnsnsennns $ 35
(g) duplicate license fee .......ccevvsteensannss s 10
(h) license renewal fee .......cvivuvenevennnnnens $ 25

AUTH: 75-11-204, MCA; IMP: 75-11- 204 75-11-210, MCA

EV NS, NSTALL EC KEEPIN (1) Within
30 days of completion of an underground storage tank installation
or c¢losure, a licensed installer shall submit to the department:

(a) one copy of the completed manufacturer's installation
checklist, or one copy of the completed department inspection
checklist, and

(b) one copy of the installation permit signed by the
installer certifying that the work was completed according to the
applicable state statutes and rules and permit conditions.

(2) Within the same time, the licensed installer shall also
give the owner or operator of the tank copies of the completed
checklist and signed permit. The owner or operator shall keep
a copy of the documents required by subsection (1) at the
location of the installation or closure, for as long as the tanks
are used to store a regulated substance in the location at which
the inspection took place.

AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

RULE JIX INSTALLATION AND CLOSURE PERMIT REQUIREMENT -~
APPLICATION (1) No owner or operator may install or close an
underground storage tank without a permit to do so issued by the
department.

(2) A completed application for a permit shall be filed by
the permit applicant on a form provided by the department at
least 30 days prior to the proposed date of installation or
¢losure. The department may return to the applicant any applica-
tion form that is incomplete or otherwise does not contain suffi-
cient information for issuance of the permit. Resubmitted appli-
cations shall also be submitted to the department at least 30
days prior to the proposed date of installation or clesure.

(3) The applicant shall provide the information required
by the department.

(4) The department may issue a permit for repair, modifica-
tion or closure of a tank in less than 30 days after application
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is made if the application could not have been submitted in the
time provided in subsection (1) because of unforseen and
unforeseeable circumstances and if the applicant does not gualify
for an emergency permit under Rule XI.

(5) Permits issued under this rule and Rule VIII are non-
transferable.
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-209, 75-11-212, MCA

P 1SS E I0 (1) Upon
receipt of a completed permit application, the department shall
review the application and determine whether the proposed instal-
lation or closure meets the criteria for approval in subsection
(2).

(2) A permit shall be issued by the department upon its
determination that:

(a) any tank to be installed or closed complies with the
rules of the department and the state fire marshal;

(b) the installation or closure will be conducted by a
licensed installer unless exempted by section 75-11-217, MCA, or
the installation or closure will be inspected by the department
or a designated local inspector;

(c) the installation or closure will comply with:

(i) the rules of the department;

(ii) the rules of the state fire marshal;

(iii) any manufacturer's instructions;

(iv) the requirements of any local unit of government which
are no less stringent than the requirements of subsection (2) (a)
to (2)(c)(iii); ang

(v) ‘any state or local requirements for dispdsal of the
tank and tank contents.

(d) the installation or closure will be conducted in such
a place and manner as to protect the installer's and the public's
health, welfare and safety and the environment.

(3) If the department determines that an emergency exists
under Rule IX(4) and that the requirements of subsection (2) have
been satisfied, it shall issue the permit in the manner provided
by Rule IX(4) and subject to any conditions imposed pursuant to
this rule.

(4) A permit issued to an applicant under this rule shall
state on its face the address or location of the site at which
the installation or closure may be conducted, the date(s) when
the installation or closure is to be conducted, whether the
installation or closure will be conducted by a licensed in-
staller, and if so the name and license number of the installer.
The permit shall include a signature line for the 1licensed
installer to sign, certifying that the installation or closure
was conducted in acc¢ordance with applicable statutes and rules
and any conditions of the permit. The permit must be kept at the
ingtallation or closure site during all phases of the installa-
tion or closure.

(5) Each permit issued by the department is subject to the
condition that the permittee comply with all statutes, all rules
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of the department, rules of the state fire marshal, all permit
conditions, and any applicable regquirements of a local governmen-
tal unit which are no less stringent than the requirements of
subsection (2)(a) to (2)(c)(iii), and the permittee shall comply
therewith.

(6) A permit issued by the department under this rule is
issued subject to the accuracy of the information provided by the
permit applicant in the permit application, subject to the infor-
mation stated or referenced on the face of the permit pursuant
to subsection (3), subject to compliance with all applicable
statutes and rules, and subject to any conditions applied by the
department. If the installation or c¢losure is not conducted in
accordance with the information, condition, statute or rule as
provided in this subsection, the permit is void and of no effect
and the installation or closure is considered to be conducted
without a permit, and in violation of the law.

(7) The department may also issue the permit upon any other
condition necessary to insure compliance with subsection (2).
Any such conditions shall be stated or referenced upon the face
of the permit.

(8) Permits are valid for six months from the date of is-
suance, or for the time period specified on the permit.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-212, MCA

ULE _XT GENCY PERMIT AP CATI N SS CE

(1) In the event of an emergency requiring immediate
installation or closure of an underground storage tank, the
applicant shall contact the department, orally provide the
information required by Rule IX and the permit application and
explain the nature of the emergency and the consequences of non-
issuance. An emergency permit may be issued orally by the
department for a maximum of 10 days. If an emergency permit is
approved, the applicant shall submit a completed permit applica-
tion form to the department within 10 days of issuance of the
emergency permit.

(2) If the department determines that an emergency exists
under subsections (1) and (3) and that the requirements of Rule
IX(2) have otherwise been satisfied, it shall issue the permit
in the manner provided by this rule and subject to any conditions
imposed pursuant to Rules I te XVI.

(3) For the purposes of this rule, an emergency is an
imminent and substantial threat to the public health or safety
or to the environment.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-212, MCA

UL I IBT FOR P 9] CENSING (1) No
person may be granted an inspector's license unless that person:

(a) is an individual at least 18 years old;

(b) submits a completed license application to the depart-
ment in accordance with Rule XIII;

{(c) pays the licensing fee provided in Rule XVI;

(d) is an employee or independent contractor of a local
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governmental unit designated as an implementing agency for the
purposes of these rules in the manner provided in ARM 16.45.1003;

(e) meets the requirements of subsection (1) and success~-
fully completes the licensing examination required by Rule XIII;
and

(f) the department determines that the applicant meets the
requirements of this rule.

(2) Inspector licenses issued under Rules I to XVI are non-
transferable.
AUTH: 75-11-204, McA; IMP: 75-11-204, 75-11-217, MCA

XITI S [0) (1) Application
for an inspector's license will be made in the same manner as set
forth in Rule IV for installer licenses except that Rule 1V(3)
does not apply to applications for inspector licensure, and
inspectors are subject to the examination provided in Rule XIV.

(2) If an applicant requests to have his or her license
conditioned to allow the applicant to inspect closures only, the
applicant shall so state on the application form.

(3) No licensed inspector may inspect the installation or
closure of any underground storage tank belonging to any person
who has a continuous and ongeing employment relationship with
that inspector, except that licensed inspectors for federal,
state, and local governmental units may, upon approval by the
department, inspect work conducted by an unrelated division,
department or bureau within their government entity.

AUTH: 75-11-204, MCA; IMP: 75-~11-204, MCA

RULE _XIV__INS OR _LICENS XAMI ON_AND RE- INATION

(1) All applicants for an inspector's license must success-
fully complete a written examination which shall be offered by
the department at such time(s) and place(s) as the department
determines. The department shall give public notice of the time
and place of the examination by advertisement in the public
media.

(2) An applicant who does not hold an inspector license,
and an applicant who intends to apply for a license with a dif-
ferent condition then is applicable to his or her license, must
register with the department for examination at least ten days
before the examination is scheduled, by submitting a completed
application to the department and paying the examination fee
provided in Rule XVI(2), unless exempt from the fee in accordance
with Rule XVI(1).

(3) An applicant who holds an inspector's license and does
not intend to reguest a change in any conditions of the interim
or regular license, must register with the department for the ex-
amination at least ten days before an examination is scheduled,
by signing a letter of intent on a form provided by the depart-
ment, and paying the license application and examination fee
provided in Rule XVI(2), unless exempt from payment of the fee
pursuant to Rule XVI(1).

(4) The examination given by the department shall test the
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applicant on his or her knowledge of applicable statutes and
rules governing the installation and closure of underground stor-
age tanks and the disposal of tanks and tank contents. It will
also test the applicant's knowledge of current technology and
industry recommended practices for the installation and closure
of underground storage tanks, and of proper inspection techniques
and documentation.

(5) A score of 80% or higher on the examination constitutes
a passing grade. All examinations will be graded, and the appli-
cants will be notified of their score on the examination, within
twenty days of the date of the examination. An applicant who
requests that his or her license be conditioned to allow the
applicant to conduct closures only, need only obtain a passing
grade on the sections of the examination pertinent to closures
as determined by the department.

(6) Any applicant who fails the examination may review his
or her examination results in the department offices. An ap-
plicant who fails the examination may retake it at the next
scheduled examination date by registering for the examination in
the same manner as for the original examination and by paying the
reexamination fee provided in Rule XVI.

(7) An applicant may request an -examination study guide
from the department. Upon payment of the study guide fee, the
department shall provide the applicant with a written examinatjion
study guide. The study guide shall contain such material as the
department determines will assist individuals in preparing for
the licensing examination.

AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

RULE XV INSPECTOR LICENSE JISSUANCE, TERM, CONDITIONS
(1) The department shall issue a license upon the appli-

cant's satisfaction of Rules XII through XIV, as applicable. The
license shall set forth the name of the licensed inspector, a
license identification number and the dates of issuance and
expiration of the license.

(2) Licenses for applicants who regquest that their license
be conditioned for closure only, and licenses conditioned by the
department as provided in subsection (4), shall have the condi-
tions clearly designated on the license.

(3) 1Inspector licenses expire on the anniversary of their
issuance but may be renewed no more than twice by the licensee,
upon payment of the renewal fee provided in Rule XVI within 30
days after expiration. A license for which an annual renewal fee
is not paid is void. Licenses may be revoked, suspended,
modified or conditioned prior to expiration in accordance with
subsection (4).

(4) The department may, upon issuance or reissuance of a
license, and at any other time only upon notice and hearing, add
conditions to a license limiting or restricting the licensee in
the time, type, or manner of work performed pursuant to the
license if the department determines the conditions necessary to
protect the public's or licensee's health, safety, or welfare,
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or the environment. Licenses may be revoked or suspended by the
department only upon notice and hearing, for the violation of any
statute, rule or license condition.

(5) 1Inspector licenses issued under Rules I to XVI are non-
transferable.
AUTH: 75-11-204, MCA; IMP: 75-11-210, MCA

ULE_XVI INSPECTOR LICENSING FEES (1) No fee is charged
by the department for the license application, examination,
issuance, reisgsuance, or renewal of a license or dupli=
cate license of or to an employee or contractor of the state or
a local governmental unit,

(2) An individual not employed by the state or a local
governmental unit applying for or issued an underground storage
tank inspector's license shall pay to the department the appli-
cable fee(s) provided in subsection (3) of this rule. All fees
are non-refundable.

(3) Applicable fees are as follows:

(a) 1license application and examination fee ........ $ 50
(b) study guide fee . .....ciiiiirrrartisirannannanas $110
(c) reexamination fee .......vvvviciiirrnrnnnrnnanas $ 30
(d) duplicate license fee .......ceevtetnvenraniasas $ 10
(e) annual license renewal €@ ...icvrcivenveccassan $ 25

AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

4. The rationale for the emergency rules is set forth in
the statement of emergency in paragraph 1.

DONALD E. '

Certified to the Secretary of State _Augqust 1, 1990 .
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BEFORE THE DEPARTMENT OF INSTITUTIONS
OF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF AMENDMENT OF
of Rule 20.7.1101 which sets ) RULE 20.7.1101, Condi-
forth conditions on probation ) tions on Probation or
or parole. ) Parole

TO: All Interested Persons

1. On April 12, 1990, the Department of Institutions
published a Notice of a Proposed Amendment of Rule 20.7.1101
on pages 695 thru 697, 1990 Montana Administrative

Register, Issue number 7.
2, The Department of Institutions amended the rule

exactly as proposed.
No comments or testimony were received.

l.ll!d!lllg’

7 Psor

_i@.-. SHOLM, Director
Depdrtment of Institutions

Certified to the Secretary of State August étl, 1990.
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BEFOPE THE HUMAN RIGHTS COMMISSION
OF THE STATE OF MONTANA

NOTICE OF THE

AMENDMENT OF RULES

24.9.225, PROCEDURE ON FINDING
OF LACK OF REASONABLE CAUSE,
24.9.262A, ISSUANCE OF RIGHT TO
SUE LETTER WHEN REQUESTED BY A
PARTY, AND 24.9.264, EFFECT OF
ISSUANCE OF RIGHT TO SUE LETTER

n the wmatter of the
apendment of nles

24,989,225, Procedures on
Finding of Lack of
Reatonable Cause, 24.9.262A,
Issnance of Right to Sue
Letter When Requested by a
Party, and 24.9.264, Effect
of Tssuance of Right to Sue
TLettey

TG:  All Interestred Persons

1. oOn June 14, 1990, at page 1065 of the 1990 Montana
Administrative Register, Issue No. 11, the Human Rights
Ccommission published notice of proposed amendments to Rules
24.9.225, 24.9.267A and 24.9.2Ff4, ARM. Rule 24.9.225 relates to
the procedulres to he followed by the commission staff and the
partias in a case when the commission staff's investigation of
the cage concludes that there is a lack of reasonable cause to
bhelisve unlawful discrimination ocenrred. Rule 24.9.262A relates
to the procedures to be followsd by the commission staff and the
patrties in a case when a party rvequests that the commission staff
adminigtrator issue a right to sue letter allowing the charging
party to file the complaint 1n district court, Rule 24.9,264
1elates to the effect of issuance of a right to sue letter and
the procerdures to be followed hy the parties in a cage and the
commission when a party objects to issuance of a right to sue
letter.

2. The authority of the commission to make these amendments
is based upon Sectlion 49-2-204 and 49-3-106, MCA.

3. The rules as amended Implement Sections 49-2-504, 49-2-
505, 49-2-509, 49-3-307, 49-3-30R and 49-3-312, MCA.

4. The commission did not receive any public comments
concething the proposed amendments,

5. The commission has adopted the rules listed above as
proposed with the following changes:

oc [} K [ CALS
Ax proposed.
9 S¢ s
A _PARTY (1) and (2) As proposed.

(3} A party who requests issuance of a right to sue letter
and 1s dixsatisfied with a decision of the adminictyator Fe
tefuseing to issue a right to sue letter may seek commission
review of the decision by filing a written ohjections within 14
days after the decision is served., Fhe-date-of-sapvieec-ts=-the
dake-kha-sdministratopls ~deaiston-ta-matbed- Briefg are ot

[ - . ~t ] es T
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1pg e wi 2 fecor £ . ; o
authorjzed by the commpisgion. Service by mail is complete upon

mailipg,
{4) and {5) As proposed.
9 SS : F R 0 A

{1) As piroposed.
(2) A party who is dissatisfied with a decision to issue a
right to sue letter may seek commission review of the decision by
a

filing written objections within 14 days after the decision is
served. Phe-dake -of -gepviee-i8-Ehe -dake -Ehe-desiaron o -maited -
w i L bri ] i 'V » br
with : i N h
w 3} Y . (F:3) rve e
1 rvice =
- an g C i i . “br
file and_serve the brief withip ten days of service of an angwer

brief

an ect] [9) Q

. . . [s)
s I e rized [ nm i [} Service
s L i .

E ) As proposed,

6. The commission adrded subsection (7) to ARM 24.9 225 to
make it clear that parties filing objections to the
administrator's decision to dismiss A case and lssue a right to
sue letter upon a lack of reasonable cause finding must follow
the procedures specified in ARM 24.9.264. The commission amended
ARM 24.9.267R by adding timelines for filing briefs in support of
or in opposition to an objection to the administrator's refusal
to issue a right to sue letter requested by a party. The
commission amended ARM 24.9.264 by adding timelines for filing
briefs in support of or in opposition to an objection to the
adminigtrator's decision to issue a right to sue letter.
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MONTANA HITMAN RIGHTS COMMTSSTION
JOHN R. KUHR, CHATR

Ry: et X  /]nh ,lﬁ 7 v
ANNE L. MacINTYRE
ADMTINTSTRATOR
HIIMAN RIGHTSR COMMTSRSTON STAFF
Cettified to the Secyefarty of State Auygnst A, 7390,

15-8/16/90
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION OF

of a new rule regarding travel) RULE I - 24.29.1409

expense reimbursement ) TRAVEL EXPENSE REIMBURSE-
) MENT

TO: All Interested Persons

1. On April 26, 1990, The Department of ZLabor and
Industry published Notice of Public Hearing on the Proposed
Adoption of a New Rule Regarding Travel Expense Reimbursement
at page 816 of the 1990 Montana Administrative Register, issue
number 8.

2. The Department has adopted the rule with the following
changes:

RULE I (24.29.1409) TRAVE], EXPENSE REIMBURSEMENT

£t} Phe-Hnsurer--shall-reimburse - the--injured - worker-for
reasenable -travel- expenses-dncurred for--treatment--of -an-injury
aecerding--to--the--reguirementa-—of--ehia--ralte----- Fravel--ts
retmbursable--enlty ~-when--the--medical~-services--ebtained--are
payablre-by-the-insurer-

(1) ¢2¥ Reimbursement for travel expenses shall be determined
as follows:

(a) Personal automobile and private airplane mileage
expenses shall be reimbursed at the current rates specified for
state employees. Prior authorization from the insurer Iis
reguired for the use of a private airplane. Total reimbursable
automobile miles shall be determined according to the nost
direct highway route between the injured worker's residence and
the provider. When the travel coincides in whole or in part
with the injured worker's regular travel to or from his
employment, the coincident mileage may be subtracted from the
reimbursable mileage. For each calendar month, the first fifty
(50) miles of automobile mileage is not reimbursable. For
purposes - of - travel «reimbursenent ~-avtomobile-mideage sholkl--ke
eatedrated -nsing-the-towns Haoted oo -the posteffice —addresses
of-the-injured-worker --the -providerr-and-the-employers

(b) Expenses for eligible meals shall be reimbursed at the
meal rates established for state employees. A-meal-ia-eligible
For-reimbur sement- omly- wherr -the - one-way-mileage as -determined
r - subseetion -2 - - 18- greater--than—315 -miltes - - and- wiren -the
£ravel-time— foids-witirbr-the - £ime-ranges- estabbehed -fFor -neat
reimbopraement -for-stake -emproyeess

(¢) Actual out-of-pocket receipted lodging eoxpenses
incurred by injured workers shall be reimbursed up to the
maximum amounts established for state employees. Lodging in
those areas specifically designated as high cost cities shall
be reimbursed at actual cost. Any claim for receipted or high
cost lodging reimbursement must be accompanied by an original
receipt from a licensed lodging facility. If the injured
worker stays in a non-receiptable facility, or fails to obtain
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a receipt, the reimbursement 1is the amount set for state
employees for non-receipted lodging.

(d) Miscellaneous transportation expenses, such as taxi
fares or parking fees, are reimbursable and must be supported
by paid receipts.

{(2)¢3%y (a) Preauthorized expenses incurred for direct
commercial transportation by air or ground, including rental
vehjcles, shall be reimbursed when no other less costly form of
travel is available to the injured worker, or when less costly
forms of travel are not suitable to the injured worker's
medical conditien,

(b) If an injured worker chooses to use conmmercial
transportation when a less costly form of travel suitable to
his medical condition is available, reimbursement shall be made
accordiny to the rates associated with the least costly form of
travel.

{2) ¢4¥ Claims for reimbursement of travel expenses must be
submitted within 90 days of the date the expenses are incurred,
on a form furnished by the insurer.

{4) €5y The department shall make available to interested
parties the specific information referenced 1in this rule
concerning rates for transportation, meals, and lodging; meal
time ranges; and designations of high cost cities, The
department shall inform interested parties in a timely manner
of all applicable updates to this information.

AUTH Section 39-71-203 MCA IMP: Section 39-71-704 MCA
3. The following are the reasons for and against adoption
and reasons for the overruling of considerations urged against

adoption of the rule:

REASONS FOR _ADRQPTIQON

1. Implementation of Statute. As required by section 39-71-
704(1)(c), MCA the rule defines how reimbursement shall he
determined for personal automcbile and private airplane
mileage, meals, lodging, commercial transportation, and
miscellaneous transportation expenses. The rule also gives
requirements for submission of claims and for dissemination of
rate information. Specific guidelines in these areas vere

needed for the practical application to injured workers of the
rates established for state employees.

2. Definition of Mileage. Restrictions on private airplane
use and on automobile route selection are included to give
further definition to the application of mileage rates.

3. Exception of First Fifty (50) Miles. Comments received at
the informal meeting, prior to the hearing notice, and
following the public hearing strongly supported a "deductible"
monthly mileage amount.

4, Exception of Coincident Mileage. Comments received at the
informal meeting were strongly in support of excepting from
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reimbursement the mileage that the c¢laimant would have
travelled whether he or she had visited a medical provider or
not.

5. Reguirement for Lodging Receipts. Receipt requirements

stated in the rule are identical to those given in the
Administrative Rules of Montana for lodging reimbursement for
state employees. This language was necessary as different
rates exist for receipted and non-receipted lodging.

6. Reguirement for Miscellaneous Transportation Receipts.
Comments received at the informal meeting favored requiring
receipts for all miscellaneous expenses, even for small

amounts.

7. Restriction on Commercial Travel. Comments received prior
te notice of the public hearing favored preaunthorization for
commercial transportation. Specific conditions--relating to
cost of alternatives and medical condition of the claimant--for
authorjzation of commercial travel were included in the rule to
provide further definition of eligibility.

8. Claim Submission Requirement. Comments received at the
informal meeting strongly favored a time limit on submission of
travel claims.

9. Rate TInformation Dissemination. A requirement for the
Department to make rate information available to interested
parties is included to aid in quick and accurate application of
the rule. ’

CONSIDFRATIONS AGAINST ADOPTION

{From comments received at various stages of the rulemaking
process]

1. Conditions for meal reimbursement are not strict enough.
An overnight stay, or a minimum of, say, six hours in
travel status, should be reguired for meal reimbursement.

Overruled: Further restrictions would conflict with the

statutory requirement for adherence to state rates.

2. Lodging should be reimbursable only when preauthcrized.
Overruled: The language of the statute does not require
preauthorization for lodging expenses; such a reguirvement
would be more restrictive than necessary.

3. Non-receipted lodging should not be reinbursable.
Qverruled: Rates for non-receipted lodging are included
in the state employee travel rates; therefore, according
to the statute, they are applicable to injured workers.

Montana Administrative Register 15-8/16/90



-1567-

4. The time for submitting travel claims is too long.
Qverruled: The 90 day period given in the rule is
reasonable and is one of the two times suggested by
insurers at the informal meeting. A c¢laimant unfamiliar

with the workers' compensation system may need this amount
of time to contact the agencies and the insurer involved;
obtain the necessary form(s) from the insurer; and obtain
and assemble the various receipts.

5. Use of an insurer's travel claim form should not be
required.
Qverruled: Most insurers giving comments on the rule

favored the requirifjnt‘
AT e ‘
/'h’ﬂ.(z(‘ L ol o e e S

Mario A. Micone, Commissioner
DEPARTMENT OF LABOR AND INDUSTRY

Certified to the Secretary of State; August 6, 1990
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STATE OF MONTANA
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
BEFORE THE BOARD QF WATER WELL CONTRACTORS

In the matter of the adop- ) NOTICE OF ADOPTION OF
tion of ARM 36.21.413A con- ) 36.21.413A REQUIRED
cerning required training. ) TRAINING

TO: ALL INTERESTED PERSONS:

1. ©On May 17, 1990, the Board of Water Well Contractors
published a notice of public hearing on the proposed adoption
of required training, ARM 36.21.413A at page 896, 1990 Montana
Administrative Register, Issue number 9.

2. On June 15, 1990, the public hearing was held in the
Glacier Room of the Department of Natural Resources and
Conservation, 1520 East Sixth Avenue, Helena, Montana. Fred
Robinson, Attorney for the Board presided over and conducted
the hearing. Present were Board members Wesley Lindsay, Dan
Fraser, Robert Bergantino, William Osborne, and Ron Guse;
Diana Cutler, Program Specialist for the Board; Patty Greene,
Recording Secretary. 1In addition to staff and Board members,
there were 10 individuals in attendance.

No one speaking opposed the rule adoption, but several
comments were made. 1In addition, several letters were
received. The following summarizes the public comments and
the Board's responses,

COMMENT: The notice stated the Montana Water Well
Drillers Association had requested the mandatory training
requirement. Attending members from the Association's Board
of Directors said that while the Association Board supported
required training, the idea was not proposed by the
Association.

RESPONSE: The Board of Water wWell Contractors agreed
that required training was proposed by the Board in response
to a suggestion by the legislature.

COMMENT: A question was raised as to whether additional
hours would be added at a future date.

RESPONSE: Hours could not be added without notice of
proposed rule change and opportunity for comment from those
people directly affected.

COMMENT: One of the manufacturing and supplies
representative questioned whether time spent in the exhibit
hall at the Montana Water Well Drillers Convention would be
counted towards the required training.

RESPONSE: As long as the time was verified and attended
in conjunction with the other educational sessions at the
convention, it could be considered.

COMMENT: There was discussion on possible methods of
obtaining the training.

RESPONSE: The DNRC field office could provide some local
training, attendance at pump schools, etc, could also be
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accepted. Accepted courses will be listed in the board
newsletter Well Developments each time it is published.

COMMENT: Two letters in opposition to required training
were received. They expressed concern about time, travel, and
cost to obtain the required training.

RESPONSE: The Board believes that 4 hours a year is
minimal to keep updated on changes in the industry. With the
nine DNRC Field Offices available to present training, no one
will need to travel a great distance. With pump and mud
schools as acceptable training, all licensees could obtain 4
hours of training with little expense or time lost.

3. The rule is adopted as proposed.

BOARD OF WATER WELL CONTRACTORS
WESLEY LINDSAY, CHATRMAN

BY:

DEPARTMENT OF NATURAL R

Qe d
KAREN BARCLAY,” BIRECTOR
EFOURCES
AND CONSERVATION y

Certified to the Secretary of State, August 6, 1990.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULE 46.10.403 PERTAINING
TO AFDC STANDARDS OF

In the matter of the
amendment of Rule
46.10.403 pertaining to

AFDC standards of ASSISTANCE
assistance
TO: All Interested Persons
1. on June 28, 1990, the Department of Social and

Rehabilitation Services published notice of the proposed
amendment of Rule 46.10.403 pertaining to AFDC standards of
assistance at page 1245 of the 1990 Montana Administrative
Register, issue number 12.

2. The Department has amended Rule 46.10.403 as proposed.
3. Ne written comments or testimohy were received.
4. This rule will be applied retroactively to July 1,

1990 to comply with a state legislative mandate., Due to staff
shortages, the department was unable to propose this rule in
time for a prospective July 1, 1990 applicability date.

f SN
. l’ l,[ oo b me
Diregﬁor, Socilal and Rehabilita-
ti Services

Certified to the Secretary of State July 26 , 1990,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE ADOPTION OF
RULES I THROUGH XXIV, THE
AMENDMENT OF RULES
46.10.701, 46.10.702,
46.10.704, 46.10.705,
46.10.707, 46.10.708, AND
46.10.710, AND THE REPEAL
RULES 46.10.308,
46.10.309, 46.10.310,
46.10.311, 46.10.312,
46.10.313, 46.10.601
THROUGH 46.10.608 AND
46.10.713 PERTAINING TO THE
MONTANA JOBS PROGRAM

In the matter of the
adoption of Rules I
through XXIV, the
amendment of Rules
46.10.701, 46.10.702,
46.10.704, 46.10.705,
46.10.707, 46.10.708 and
46.10.710, and the repeal
of rules 46.10.308,
46.10.309, 46.10.310,
46.10.311, 46.10.312,
46.10.313, 46,10.601
through 46.10.608 and
46.10.713 pertaining to
the Montana JOBS program
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TO: All Interested Persons

1. On June 14, 1990, the Department of Social and
Rehabilitation Services published notice of the proposed
adoption of Rules I through XXIV, the amendment of Rules
46.10,701, 46,10.702, 46,10.704, 46,10.705, 46.10.707, 46.10.708
and 46.10.710, and the repeal of rules 46.10.308, 46.10.309,
46.10.310, 46.10.311, 46.10.312, 46.10.313, 46,10.601 through
46.10.608 and 46.10.713 pertaining to the Montana JOBS program
at page 1122 of the 1990 Montana Administrative Register, issue
number 11.

2 The Department has repealed Rules 46.10.308,
46.10.309, 46.10.310, 46.10.311, 46.10.312, 46.10.313, 46.10.601
through 46.10.608 and 46.10.713 as proposed.

3. The Department has amended the follewing rules as
proposed with the following changes:

46.10.701 AFDC WORK SUPPLEMENTATION PROGRAM, GENERAL
Subsection (1) remains as proposed.

AUTH: Sec. 53-4-212, 53-4-719 MCA
IMP: Sec. 53-2-201, 53-4-211, and 53-4-215, 53-4-703,
53-4-705 AND 53-4-720 MCA

46.10.702 AFDC WORK SUPPLEMENTATION PROGRAM, DEFINITIONS
Subsections (1) through (20) remain as proposed.

AUTH: Sec. 53-4-212, 53-4-719 MCA
IMP: Sec. 63-2-201, 53-4-211, and 53-4-215, 53-4-703,
53-4-705 AND 53-4-720 MCA
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46.10,704 AFDC WORK SUPPLEMENTATION PROGRAM, PARTICIPANT
ELIGIBILITY Subsections (1) through (2) remain as
proposed.

AUTH: Sec. 53-4-212, 53-4-719 MCA

IMP: Sec. 53-2-201, 53-4-211, and 53-4-215, 53-4-703,
53-4-706, 53-4-707, 53-4-708, 53-4-715, 53-4-717 AND 53-4-720
MCA

46.10.705 AFDC WORK SUPPLEMENTATION PROGRAM, APPLICATION
ANB PLACEMENT AND EMPLOYER_REQUIREMENTS Subsections (1)

through (6) remain as proposed

AUTH: Sec. 53-4-212, 53-4-719 MCA
IMP: Sec. 53~2-201, 53-4-211, end 53-4-215, 53-4-703,

53-4-706, 53-4-707, 53-4-708, 53-4=-715 AND 53-4-720 MCA

46.10.707 _AFDC WORK SUPPLEMENTATION PROGRAM, TERMINATION
AND REASSIGNMENT Subsections (1) through (2) (b) remain as
proposed.

AUTH: Sec. S$3-4-212, 53-4-719 MCA
IMP:  Sec. 53-2-201, 53-4-211, and 53-4-215, 53-4-703,
53-4-706, 53-4-707, 53-4-715 AND 53-4-720 MCA

46.10.708 AFDC WORK SUPPLEMENTATION PROGRAM, AFDC ELIGI-
BILITY; RESIDUAL GRANT Subsections (1) through (4) remain
as proposed.

AUTH: Sec. 53-4-212 , 53-4-719 MCA
IMP:  Sec. 53-2-201, 53-4-211, and 53-4-215, 53-4-241,
~4-703 AND 53-4-720 MCA

46.10.710,_ AFDC WORK SUPPLEMENTATION _PROGRAM, MEDICAL
ASSISTANCE AND CHILD CARE BENEFITS Subsections (1) through

(3) (c) remain as proposed.

EX

AUTH: Sec. 53-4-212, 53-4-719 and 53-6-113 MCA
IMP:  Sec. 53=2-201, 53-4-211, and 53-4-215, 53-4-703,
53-4-716, 53-4-720 AND 53-6-131 MCA

4. The Department has adopted the following rules as
proposed with the following changes:

IRULE_I1 46.10.801 PURPQSE Subsection (1) remains as
proposed.

AUTH: Sec. 53-4-212, 53-4-719 MCA
IMP: Sec. 53-2-201, 53~6—21% 53-4-211, 53-4~215,
53 -2 -110+—53 21102 ——FH 323110 35—5F 21304 —-5F-2—-116h7
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53234186 —53F~ 713 8F——53—2—3+H08,— 5321100 —ahd— 5321316
53-4-701, 53-4-703 AND 53-4-705 MCA

[RULF_IT] 46.10.803 DEFINITIONS Subsections (1) and (2)
remain as proposed.

(3) "Caretaker paremt RELATIVE" means %he—natural—er
adoptive- —pﬂfeﬁE"—rﬁ—iﬂf—ﬂﬂﬂtﬂtﬂﬂeegkuﬂit44whﬁﬁﬁfﬂﬁebteﬁe—ﬁﬁk—ﬂ

ovider—eof maintenance—physieal—eare—and—guidance for —the
gii%éreﬂ A PERSON WHO MEETS THE DEFINITION OF SPECIFIED RELATIVE
AS DEFINED IN ARM 46.12.302.

Subsections (4) through (14) remain as proposed.

(15) "Good cause" means CIRCUMSTANCES BEYOND THE INDIVI-
DUAL'S CONTROL OR an acceptable reason as determined by the
department excusing participant's failure to comply with a
program reguirement applicable to the participant.

Subsections (16) through (35) remain as proposed.

AUTH: Sec. 53-4-212, 53-4-719 MCA

IMP: Sec. 53-2-201, 535233 53~-4-211, 53-4-215,
5&—%—ii9%————5%—%—ii92wA*~53—2*%&93w———53—%—%&94————56—%—&&95~
53—2—1366—53—2— 118+ y—53—2-3108;—53-2~1+ 1+ r—and—53—2—1116
53-4-702 THROUGH 53-4-718 MCA

[RULE IIT 46.10,805 ELIGIBILITY Subsections (1) through
{(9) remain as proposed.

AUTH: Sec. 53~4~212, 53-4-719 MCA

IMP: Sec. 53-2-201, 53—5-p1% 53-4-211, 53-4-215,
5333837532 ~1302 ;5321363 —— 5321104 ——53—2—3105
53231106532~ F—53—2—1108; 532 =1 100,—and—53~2—1110
53.4-703, 53-4-706, 53-4-707, $3-4-708, 53-4-715, 53-4-717 AND
63-4-720 MCA

[RULE TIV)] 46.10.807 SERVICES Subsections (1) through
(1) (j) remain as proposed.

AUTH: Sec. 53-4-212, 53-4-719 MCA

IMP: Sec. 53-2-201, 535213 53-4-211, 53-4-215,
&3-2—3163 75321 6e— 53— —1303—53 21104 —53—2 1105+
53211665321 6H—53-2—1368— 53211069, —and—83—2—11316
53-4-703, 53-4~705, 53-4-715 AND 53-4-720 MCA

{RULE V] 46.10.809 PARTICIPATION REQUIREMENTS FOR EDUCA-
TIONAL ACTIVITIES Subsections (1) through (3)(d) remain
as proposed.

AUTH: Sec. 53-4-212, 53-4-719 MCA
IMP: Sec. 53-2-201, 535244 -4-211, 53-4-215,

53-%-&&eem——sa—%—&&e4Yﬁ~5a—e—&&eﬁ———&%—%—%+e9-»4andﬁmsa—a—&+&e
53-4-703, 53~4-705, 53-4-708, 53-4-715 AND 53-4-720 MCA
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RULE_VI 46.10.81 PARTICIPATION REQUIREMENTS FOR
UNEMPLOYED PARENTS Subsections (1) through (1) (b) remain
as proposed.

AUTH: Sec. 53-4-212, 53-4-719 MCA

IMP: Sec., 53-2-201, 53—-5-2+% 53-4-211, 53-4-215,
53—~ 0—53— 22— 5321316353 2-11 04— 53211657
53—211667— 5321189 —53-2-1166— 5321309 apd—53—2~13116
53-4-703, 53-4-706, 53-4=-707 AND 53-4-720 MCA

RULE VII 46.10.813 REQUIREMENTS FOR SATISFACTORY PRO-
GRESS IN EDUCATIONAL AND WORK AND TRAINING ACTIVITIES
Subsections (1) through (2) (b) remain as proposed.

AUTH: Sec, 53-4-212, 53-4-719 MCA

IMP: Sec., 53-2-201, 535213 53-4-211, 53-4-215,
5%—2—%%G%—vw*Sa—%—%iQQ————SS—%—i&e&————B&—?—&%9#————5%*%*&&95v
532116653218 —53—2-1166+—53-2- 1160 —and—53—2—-1131 0
53-4-703, 53-4-705, 53-4-708, 53-4-715 AND 53-4-720 MCA

RULE VITI 46.10.815 JOB SEARCH Subsections (1) through
(3) remain as proposed.

AUTH: Sec. 53-4-212, 53-4-719 MCA

IMP: Sec., 53-2-201,
53523+ 53-4-211, 53-4-215, 5323161 —53—2-1162—53—2—11635
53—2-33645--—53—2-1+85— 532118 65— 532130 ——53—2 1108
53—32—313+89—and—53—2—33+10 53-4-703, 53-4-706, 353-4-715 AND
53-4-720 MCA

[RULE IX] 46.10,817 ON-THE~JOB TRAINING (0QJT)
Subsections (1) through (5) (a) remain as proposed.

AUTH: Sec. 53-4-212, 53-4-719 MCA

IMP: Sec, 53-2-201, 53-5—a1t 53-4-211, 53-4-215,
53—2—11Hotr—53 -2~ 82— 532316553211 04 5 ——53-2 1105
53231667 532163 —53-2 -1 16 8— 5321168 —and—53—2~1110
53-4-703, 53-4-705, 53-4-715 AND 53-4-720 MCA

[RULE X] 46.10.819 TRAINING SERVICES ~=-POST SECONDARY
Subsections (1) through (3) remain as proposed.

AUTH: Sec. 53-4-212, 53-4-719 MCA
IMP: Sec, 53-2-201, £3—5-2+1 53-4-211, 53-4-215,
53-2-11 61 —53—2-33102 532130353211 04— 5321165+
7 21109 ——and—53—-2-1116
53-4~703, 53-4-705, 53 4-708, 53- 4 715 AND 53-4-720 MCA

RULE XTI 46.10.82] COMMUNITY WORK EXPERIENCE PROGRAM

(CWEP) Subsections (1) through (9) remain as proposed.
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AUTH: Sec. 53-4-212, 53-4-719 MCA
IMP: Sec. 53-2-201, 535211 53-4-211, 53-4-215,

53-4-703, 53-4-705, 53 4-715 AND 53 4-720 MCA

[RULE XII} 46.10.823 SELF-INITIATED SERVICES Subsections
(1) through (3) remain as proposed.

AUTH: Sec. 53-4-212, 53-4-719 MCA

IMP: Sec. 53-2-201, 53-5-2+% 53-4-211 53-4-215,
53— }i6&wf4453—2—1102*4*~53—2—&&034*4453—%—&i94AA~453—2—ii95*
53-2+313186,—53-2—3107;—53—2—-1108,—53—2-1109—and—53-2—-1110
53~4-~703, 53-4-705, 53-4-708 AND 53-4-720 MCA

fRULE XIII]1 46.10.825 SUPPORTIVE SERVICES AVAILABILITY

Subsections (1) through (1)(a) (i) (A) remain as proposed.

(B) liability insurance for necessary private transport
AS A ONE TIME WORK-RELATED EXPENSE not to exceed a—tetal—ef
$110.00 during the twelve (12) months following enrollment in
the program and any twelve months of any successive twelve month
enrollment period in the program; and

(C) auto repairs for necessary private transport AS A ONE
TIME WORK~RELATED EXPENSE not to exceed a-—totod—-eof $500.00
during the twelve (12) months following enrellment in the
program and any twelve months of any successive twelve month
enrcllment period in the program.

(b) tools for specific job or training needs have—been
established AS A ONE TIME WORK-RELATED EXPENSE not to exceed &
tetal-eost—of $300.00 during the twelve (12) months following
enrollment in the program and any twelve months of any succes-
sive twelve month enrollment period in the program;

Subsections (1) (c) and (1) (d) remain as proposed.

(e) medical services including physical, prescription
eyeglasses, drugs, immediate dental care can be provided if not
available through medicaid or another source AS A ONE TIME WORK-
RELATED EXPENSE not to exceed a—tetal—eost—of $150.00 during
the twelve (12) months following enrollment in the program and
any twelve months of any successive twelve month enrollment
period in the program;

Subsection (1) (f) remains as proposed.

(g) other items necessary to search for employment AS A
ONE TIME WORK-RELATED EXPENSE PER MONTH not to exceed a—kotal
ecost—of $25.00 per month; and

Subsections (1) (h) through (1) (h)(ii) remain as proposed.

(iii) A ONE TIME WORK-RELATED EXPENSE not to exceed a
total-eest—of $300 during the twelve (12) months following en-
rollment in the program and any twelve months of any successive
twelve month enrollment period in the program.

Subsections (2) through (7) remain as proposed,
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AUTH: Sec. 53-4-212, 53-4-719 MCA

IMP: Sec. 53-2-201, 555211 53-4-211, 53-4~215,
5&*2—%&0&———-53-E*&i9%————5&-2*&i99—~——53—%*&%64———*53—%—&&95v
5%*2—1&06———5%“2'%164———53‘§mi%98"——53*2-%}994——ﬂﬁé~—5%—2 13316
53-4-703, 53-4-715, 53-4-716 AND 53-4-720 MCA

[RULE XIV] 46.10.827 AVAILABILITY OF SERVICES AFTER
LOSS OF AFDC ELIGIBILITY Subsection (1) remains as

proposed.

AUTH: Sec. 53-4=212, 53-4-719 MCA

IMP:  Sec. 53-2-201,  53-5—2%%  53-4-21], 53-4-215,
53-3—3101,— 5321163 ;—S3-2—1103 53 P 1104—53-3- 1105
53213106 — 53231107 —53—2 1108, —53 21169 —and—53—2—33310
53-4-703, 53-4-716 AND 53-4-720 MCA

{RULE XV] __46.10.829 LEAD AGENCY Subsections (1) through
(4) (b) remain as proposed.

AUTH: Sec. $3-4-212, 53-4-719 MCA

IMP: Sec. 53-2-201, 53—5-211 53-4-211, 53-4-215,
53——31+161——-53—-2—313 6253231103532 04—53 21165+
53211064+ —53 21367 — 5321108+ 5321109 —and —53—2—313116
53-4-703, 53-4-715, 53-4-718 AND 53-4-720 MCA

RULE XVI 46.10.831 RESPONSIBILITIES OF LEAD AGENCY

Subsections (1) through (5) remain as proposed.

AUTH: Sec. 53-4-212, 53-4-719 MCA
IMP: Sec., 53-2-201, 53—5—24% 53-4-211, 53-4-215,

53ﬂ%—&%G}———*5%—i—&&92~———59—%-%i9&————53—%*%&94—**—53—%—}i65~
532 -1 66— 5323110 — 5323308532313 659—and-—S53—2—1 116

53-4-703, 53-4-715, 53-4-718 AND 53-4-720 McCA

RULE XVII 210.833 PARTICIPANTS EMPLOYABILITY PLAN
AND JOBS CONTRACT Subsections (1) through (2)(e) remain
as proposed.

AUTH: Sec. 53-4-212, 53-4-719 MCA

IMP: Sec. 53-2-201, 535213 53-4-211, 53-4-215,
53—t 01— 5F2—12 02— 532110 3—53 -1 64 - ——53—2—-13105
53-4-703, 53-4-715 AND 53-4-720 MCA

RULE XVIII] 46,110,835 CASE MANAGEMENT Subsections (1)

through (3) remain as proposed.
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AUTH: Sec., 53-4-212, 53-4-719 MCA

IMP: Sec. 53-2-201, 535—23% 53-4-211, 53-4-215,
53 et Bt r——53= 23— 5323035321104 53-2~131655
53-2 3306, 53218 F—53—2— 1685321105 —and 5321116
53-4-703, 53-4-715 AND 53-4-720 MCA

[RULE_XIX] 46,110,837 _GOOD CAUSE (1) A participant has
MAY HAVE good cause for failure to participate in the program.
dge GOOD CAUSE INCLUDES BUT IS NOT LIMITED to any of the
following circumstances:
Subsections (1) (a) through (1) (d) remain as proposed.

(1) death of a family member; er

(1i1) severe weather conditions, if others in a similar
situation have the same difficulty+; OR

(iii) NECESSARY CHILD CARE IS UNAVAILABLE.

(2) A participant has good cause for failure to accept
employment under the auspices of the program due but not limited
to any of the following circumstances:

Subsections (2){(a) through (2) {c) (ii) (E} remain as
proposed.

AUTH: Sec. 53-4-212, 53-4-719 MCA

IMP: Sec. 53-2-201, 53—5-233 53-4-211, 53-4-215,

53—-2- 1ot ——S83—2—He2—53—2 1103, 532136453231 655
53—2-1106,— 5323187 — 5321665321109 —and—53—2-1116
53-4-703,_53-4-706, 53-4-707, 53-4-717 AND 53-4-720 MCA

{RULE XX] _46.10.839 SANCTIONS (1) An AFDC recipient who
is required to part1c1pate in the JOBS program apd—whe—par—
tieipates and who without good cause refuses or
fails to participate in the program or refuses or fails to
accept or maintain employment will lose, as provided for in (2),
their portion of the AFDC household grant. The sanctions will
be imposed for fallure to participate in al} ANY aspects of the
program including orientation, assessment, employability,
development planning, case management and participation in
assigned components.

Subsections (2) remains as proposed.

(3) A person who begins to participate again in the
program must participate for two weeks after the date of
beginning participation before benefits may be received. AFTER
SUCCESSFUL COMPLETION OF THE TWO WEEKS, SANCTIONS ARE TO CEASE
AS OF THE DATE OF AGREED PARTICIPATION.

Subsection (4)(a) remains as proposed.

{4) (b) the second parent in an unemployed household IF
THAT PARENT IS NOT PARTICIPATING. THE SECOND PARENT MUST BE
GIVEN THE OPTION TO PARTICIPATE OR DECLARE THE INTENT TO
PARTICIPATE 1IF SLOTS ARE UNAVAILABLE.
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AUTH: Sec. 53-4-212, 53-4-719 MCA

IMP: Sec. 53-2-201, 53-5—21% 53-4-211, 53-4-215,
53ﬂ%ﬂ%&@if_——SG-%—%%GiT———S3—2—%i097—~—5%—%—&+€4T—ﬁﬂ53—%—%i95—

53-4-706, 53 4-707 AND 53-4-717 MCA

RULE XXI 46,10.841 CONCILIATIQN (1) When there is a
dispute between the JOBS provider and a participant regarding
a required JOBS activity, conciliation must be provided to
resolve the dispute. A MATTER MAY NOT BE REFERRED BY A PROVIDER
TO THE DEPARTMENT FOR CONSIDERATION AND PURSUIT OF A SANCTION
UNLESS THAT MATTER CANNOT BE RESOLVED THROUGH CONCILIATION.

Subsections (2) through (5) remain as proposed.

(6} THE PERSON MAY BRING AN ATTORNEY OR NON-ATTORNEY
REPRESENTATIVE TO THE CONCILIATION,

Subsection (6) is renumbered as subsection (7).

{(8) 17y If it becomes apparent TO THE PROVIDER that the
dispute cannot be resolved through conciliation, the process may
be terminated earlier, upon written notlflcatlon either by the
participant or the provider.

Subsections (8) through (11) remain as proposed, hut are
renumbered (9) throuah (12}.

AUTH: Sec. 53-4-212, 53-4-719 MCA

IMP: Sec, 53-2-201, 535213 53-4-211, 53-4-215,
53—%—&iGiT———58~i~&&927~“—5%—%—}i93———_53-2—&i04~“—“5%-%—%%8§~
532 -3106+—53 2116+ —53—2-1+1+68+—53—2—13169%,—and—53—-2—1116
53-4-703 AND 53-4-720 MCA

RULE XXTI 46.10.843 FAIR HEARING PROCEDURE Subsections

(1) and (2) remain as proposed.

AUTH: Sec. 53-4-212, 53-4-719 MCA

IMP: Sec. 53-2-201, 53-2-606, 55—5-211 53-4-211,
53-4-215, 53*2ﬂi%0iA%53—%—%%92——53*9«&1934*53—%—%&64——53—2—4495—
53—%—%%QG——158*2—&i94———5%—%*}+08*‘453—%—1%99———aﬂd——5%"24&118
53-4-703 AND 53-4-720 MCA

{RULE XXIIT] 46.10.845 EVALUATIONS-PERFORMANCE STANDARDS
Subsections (1) through (5){c) remain as proposed.

AUTH: Sec¢. 53-4-212, 53-4-719 MCA

IMP: Sec. 53-2~201, 53521+ 53-4-211, 53-4-215,
53-2—&19&_———5a—a—}}ee————sa—e—&&ea————sa—e-&&04_-——59~e—+}95—
53—-2-11+66— 53210 F—532—-1168;——53-2- 1109 -—and-—53—2-1110
53-4-703, 53-4-718 AND 53-4-720 MCA

CONDUCT QF PROGRAM Subsections (1) through (6) remain as
proposed.
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AUTH: Sec. 53-4-212, 53-4-719 MCA

IMP: Sec. 53-2-201, 5352313 53-4-211, 53-4-215,
5323110 —53—-2-1+1025— 53— 2—1303— 5321364521365+
53—2-1166;—53~2~3107—5H3—2—-1 108 — 53—~ 69—and—53-—2—1+116
53-4-703, 53-4-705 AND 53-4-720 MCA

5. These rules implement the JOBS program for recipients
of Aid to Families with Dependent Children. The JOBS program
is a federally mandated program authorized by the Family
Assistance Act of 1988 (Public Law 100-458, codified at 42 USC
681 et seqg.). The Montana Legislature has provided the Depart-
ment of Social and Rehabilitation Services at 53-4-701 et seq
MCA with authority for the establishment of a JOBS program in
Montana.

The JOBS program provides various educational, training,
work activities and support components that offer participants
skills, knowledge, experience and certain types of assistance
that will increase their employment opportunities and therefore
help them in becoming economically self-sufficient. The program
reforms the system of welfare assistance by fostering welfare
recipients' desires to be self-sufficient and by providing
incentives that ease their transition from welfare assistance.

The program is to be implemented incrementally by counties
as resources and funding allow. The service model for the
program relies upon local planning and provision of services.
Local JOBS plans are designed to offer the necessary components
of the programs and to meet program requirements.

The rules specify the requirements of eligibility and
participation, the contents and objectives of the services, the
standards that govern the availability of the services, the
structures, process and standards for the delivery of services,
the administrative processes accord participants for resolution
of disputes. The rules are necessary to the implementation and
functioning of the program, providing concise and detailed
governance in accord with the particular federal authority and
the policy decisions of the State of Montana.

The rules are being adopted retroactive to July 1, 1990.
This retroactive adoption is necessary to provide governing
authority concurrent with the first stage of implementation of
the program on July 1, 1990 in certain counties of the state.
The rules could not be adopted at an effective date prior to the
program's July 1, 1990 implementation date due to the difficul-
ties encountered in developing the rules among which were delays
in implementation of the federal rules, problems in interpreting
the federal rules and other written materials, the need to hire
staff for the program, the need to involve the public¢ in the
development of the program concepts for Montana, and the need
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for extensive legal review and assistance that was limited in
its availability.

6. The Department has thoroughly considered all commen-
tary received:

COMMENT: The resolution rate proposed in the administrative
rules is too high. Many recipients are not ready for employ-
ment. The burden of program evaluation tied to the resolution
rate forces operators to urge participants to accept low paying
jobs. This perpetuates the welfare cycle. The federal regula-
tions do not reguire placement rates. Fach community should be
allowed flexibility to design their own standards. Not enough
emphasis is given to further education as an effective measure
for developing long term employment opportunities for reci-
pients.

RESPONSE: The department carefully considered the performance
standards in Rule 46.10.825, Evaluations and Performance
Standards. 53-4~718, MCA requires that employment and training
plans contain performance standards to measure the effectiveness
of the program. Allowing local flexibility in determining
performance standards is not workable.

The Montana JOBS program creates a balance between education and
employment. The department is committed to assisting AFDC
recipients who lack a high school education or equivalency the
opportunity to obtain one. The Montana JOBS program is taking
an employment directed approach. Those individuals who are job
ready must seek employment. Post secondary education is an
available option if appropriate for an individual through case
management referral and supervision or self initiated training.

Participants attending one or more educational activities will
be subtracted during the pericd of participation from the
enrollment count before determining the resolution rate. The
resolution rate will be based on the remainder of participants
with the assumption that this group will be more "job ready"
than the total enrolled population. Post secondary education
is not considered an educational activity but can be offered as
self initiated training or through case management referral and
supervision. Individuals in post secondary education are not
subtracted from the enrollment count.

COMMENT: Self employment should be included as a resolution.
RESPONSE: The department concurs. Any employment including self

employment which meets the performance standard in Rule
46.10.485 are considered a position resolution.
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COMMENT: Allow the lead agency to work with applicants as well
as recipients.

not allow the Montana JOBS program to serve AFDC applicants at
this time.

COMMENT: 1Is child care available for orientation and assess-

RESPONSE: Child care will be provided for orientation and
assessment.

MMENT: Good cause for failure to participate should include

the unavailability of child care.

(a2

RESPONSE: The department concurs and has made the appropriate
changes to Rule 46.10.837.

COMMENT: Good cause for failure to accept employment should
include the language "but not limited to" which would address
all possible circumstances.

RESPONSE: The department concurs. Rule 46.10.837 subsection (2)
has been changed to allow for other factors.

COMMENT: Removing the second parent's needs from the grant
should the enrolled parent fail to participate should not occur,
unless the second parent is allowed the option to participate
or declare an intent to participate if slots are unavailable.

RESPONSE: The department concurs. The administrative rule has
been changed to allow the second parent the opportunity to
participate or declare intent to participate if slots are
unavailable. If the second parent fails to meet this require-
ment, their needs will also be removed from the grant.

COMMENT: Work Supplemental Program wages should be excluded on
the prospective income test. Also, transitional child care and
transitional Medicaid should start at the end of the work
supplementation agreement.

RESPONSE: The Family Support Administration has denied Montana's
request to continue the policy of excluding WSP wages on the
prospective income test. Participants with gross wages
projected to exceed the Gross Monthly Income or Net Monthly
Income standards are not eligible for a residual grant (grant
amount will be considered to be zero) but are eligible for
continued participation as WSP.

As long as the individual remains on WSP, they are considered
a JOBS participant and child care will be reimbursed at 100% of
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approved child care rates rather than at the sliding scale
transitional rate. However, the transitional child care "clock”
continues to run. The 12 month period of potential eligibility
for transitional child care benefits begins its count when the
AFDC grant becomes zero. The transitional Medicaid potential
eligibility begins when WSP ends, not when the grant is reduced
to zero. These policies are a result of federal mandates.

The department will continue to encourage the Family Support
Administration to make WSP more attractive option for partici-
pants and potential employers.

COMMENT: 1If participation in the community work experience
program is voluntary, must workers' compensation be paid?

RESPONSE: Workers' compensation must be paid for all JOBS
participants enrolled in the community work experience program
(CWEP). A representative from the state fund will contact all
JOBS contractors providing CWEP to discuss rates and payment
procedures.

COMMENT: The cost of providing workers' compensation will have
an adverse impact on the community work experience programs.
An economic impact statement should be done.

RESPONSE: A state fund represéntative will contact each contrac-
tor regarding premiums and payment procedures.

COMMENT: Contractors should be allowed to pay only reasonable
costs of transportation.

RESPONSE: The Montana JOBS Plan sets maximum limits for
supportive services. Local task forces are allowed to set local
limits through the county planning process as long as these
limits do not exceed those set forth in the State Plan.

COMMENT: The "good cause" definition should be expanded to add
"circumstances beyond the individual's control”.

RESPONSE: The department concurs. The definition will reflect
this change.

COMMENT: The "incapacity" definition should be clarified.
RESPONSE: The department is patterning the incapacity definition
after that in ARM 46.10.303 pertaining to "Aid to Families with
Dependent Children",

COMMENT: First priority should be given to those who want to
volunteer.

Montana Administrative Register 15-8,16/90



-1583-

RESPONSE: Operators are allowed flexibility in deciding which
AFDC recipients to enroll in the JOBS Program.

COMMENT: Training should be acceptable if it provides skills,
either directly or indirectly, for jobs that will lead to self
sufficiency and that are available in the local area or areas
within Montana the participant is willing to move to. Post-
secondary education should be allowed even for liberal arts
studies.

RESPONSE: The Montana JOBS program creates a balance between
educational activities, employment, and post secondary education
activities that will lead to employment in Montana.

COMMENT: Rule 46.10.819 provides that full supportive services
will be provided to those individuals participating in post
secondary education. Rule 46.10.823 limits supportive services
to those individuals in self-initiated training to child care.
The department should provide the maximum possible support to
individuals in self~initiated activities.

RESPONSE: Due to limited funding, the department is restricting
individuals participating in self-initiated activities to child
care assistance.

COMMENT: Post-secondary education is not considered in the
resolution rate. At a minimum, post-secondary education should
be tracked separately, as in other educational activities.

RESPONSE: The department is collecting data on post-secondary
education as a component of JOBS.

COMMENT: Rule 46.10.839, Sanctions, should specify that the
agency must reasonably believe the individual knew the actions
were contrary to JOBS requirements before sanctions may be
imposed. Sanctions should not be imposed for technical or
unintentional failure, or where the claimant was simply unaware
of requirements.

RESPONSE: The department concurs. The sanction procedure will
be initiated as a last resort. When there is a dispute between
the JOBS provider and a participant regarding a required JOBS
activity, conciliation must be provided to resolve the dispute.
During the conciliation, the participant's rights and respon-
sibilities will be clearly explained including the consequences
of continued failure to participate. The conciliation process
must be fair and impartijal. Only after the conciliation period
has terminated or the dispute remains unresolved, may the
provider recommend that a sanction be imposed.
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COMMENT: The sanction rule in providing for a two week renewed
participation option does not make it clear that the sanction
ends upon return of the perscn to the program.

RESPONSE: The department concurs. The Administrative Rules have
been changed to incorporate these changes.

COMMENT: An express statement of purpose is appropriate to
distinguish conciliation from the more adversarial fair hearing
process. Attempted conciliation should be stated to he a
mandatory precondition to referral for sanctions.

RESPONSE: The department concurs. The Administrative Rules have
been changed to incorporate these changes.

COMMENT: The proposed rule elects a thirty day conciliation
period, and requires that the proceedings be recorded in the
case record. The Federal Registers responzes to comments
suggests, but does not require a thirty day periocd. The Montana
rule would mandate referral for sanctions if a dispute remains
unresolved for thirty days, even if the imposition of sanctions
may be inappropriate.

RESPONSE: The department feels that thirty days is a fair and
adequate amount of time for effective conciliation.

COMMENT: The rule requires the conciliation process be "fair
and impartial," but gives no guidance as to how that peaceable
condition will be realized. The individual should be informed
of the right to bring an attorney or non-attorney representative
to the conciliation.

RESPONSE: The department concurs. Rule 46.10.841 has bheen
changed to incorporate these changes.

COMMENT: Rule 46.10.845, Evaluations-Performance Standards,
fails to mention provision of health care among the factors to
be monitored under subsection (2).

coverage provided to JOBS participants placed into employment.

COMMENT: Including termination from AFDC "for any reason" risks
overstating success rates, due to normal caseload turnover.
Presumably, because remaining household members would continue
to receive AFDC, sancticned JOBS participants would not be
counted as "resolutions." Given experience in other training
programs, it would still be worthwhile to clarify that sanctions
do not constitute resolutions.
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RESPONSE: Evaluation shall consist of an expected resolution
rate for service providers of fifty-six percent (56%) of the
number of people served during the year and seventy-five percent
(75%) of the resolution must be as a result of employment.

A resolution consists of:
1) employment of at 1least 20 hours per week that is
expected to last 30 days or more;
2) termination from AFDC for any reason; or
3) reassessment and redetermination of exempt status for
a participant (individuals must have participated in an
approved component for 30 days or more).

'NT Reconsider the requirement that prohibits work,

COMMENT:
upplementation placement in established unfilled vacancies.

0]

RESPONSE: The Preamble of the Family Support Act referenced at
Section 250.62 discusses this required provision. Since this
provision is a federal mandate, the department cannot reconsider
this requirement.

COMMENTS: The Administrative Code Committee pointed out that
first notice did not cite the correct authorizing and implement-
ing authorities.

RESPONSE: The department concurs and has made the appropriate
corrections.

COMMENTS: The Administrative Code Committee noted that Rule
46.10.839(1) should state that sanctions will be imposed for
failure to participate in "any aspect" instead of "all aspects"
of the program,

RESPONSE: The department concurs and has made the appropriate
changes.

COMMENT: The Administrative Code Committee noted in Rule
46.10.841 that it was unclear to whom it must become apparent
that when a dispute cannot be resolved through conciliation, the
process may be terminated.

RESPONSE: The department concurs and has added "to the provider"
to Rule 46.10.841.

7. These rules will be applied retroactively to July 1,

| \le Qe mn

Direjtor, Soclial and Rehabilita-
tidn Services

Certified to the Secretary of State August 2, 1990.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULE 46.12.303 PERTAINING
TO MEDICAID BILLING,
REIMBURSEMENT, CLAIMS
PROCESSING AND PAYMENT

In the matter of the
amendment of Rule
46.12.303 pertaining to
medicaid billing,
reimbursement, claims
processing and payment

TO: All Interested Persons

1. Oon May 17, 1990, the Department of Social and Rehab-
ilitation Services published notice of the proposed amendment
of Rule 46,12.303 pertaining to medicaid billing, reimburse-
ment, claims processing and payment at page 901 of the 1990
Montana Administrative Register, issue number 9.

2. The Department has amended Rule 46.12,303 as
proposed.
3. The Department has thoroughly c¢onsidered all

commentary received:
COMMENT: Will there be a window for "old claims?"

RESPONSE: The department's 180 day rule (i.e. the old rule)
will apply to those claim submissions with a date of service
or date of eligibility determination prior to July 1, 1990.
However, a provider must submit a clean claim no later than
June 30, 1991 for claims with dates of service or eligibility
determinations prior to July 1, 1990.

Claims submitted for payment with a date of service or eligi-
bility determination after July 1, 1990 will be subject to the
12 month timely filing limit implemented July 1, 1990.

COMMENT: If a provider submits a claim to Medicaid, and does
not receive a request for additional information, or a claim
denial seeking additional information, can the provider assume
the claim was a "clean claim?"

RESPONSE: No. A provider may assume that a clean claim has
been submitted only when it has received a statement of remit-
tance (SOR) from Consultec, the department's fiscal agent,
indicating that the claim has been approved for payment. An
SOR is usually sent to the provider within 14 to 30 days after
submission of a claim. If a provider has not received an SOR
or a returned claim (for lack of reguired information or
documentation) within 4% days of submission, the provider
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should contact Consultec. A provider may need to inguire
sooner if the 12-month deadline is approaching.

COMMENT: Whose responsibility is it to be sure that a claim
that was sent was not lost in the mail or lost after it was
received by Consultec?

RESPQNSE: As noted in the previous response, it is the pro-
vider's responsibility to contact Consultec if nothing has
been received regarding the claim within about 45 days, or
sooner if the deadline is approaching. A claim is not con-
sidered submitted if 1lost in the mail. To be considered
submitted there must be a date stamped received by either the
fiscal agent or the department. It is important that, for
their own protection, providers submit claims carefully and
early, so that errors will be minimized and providers will
have sufficient time to correct claimg or resubmit lost claims
within the 12-month deadline.

COMMENT: What happens when claims are held pending informa-
tion or determinations from entities other than the provider?

RESPONSE: It is the responsibility of the provider to obtain
and submit within the 12-month deadline all information and
documentation necessary for payment of the claim, including
any information or documentation from entities other than the
provider. Again, it is important that providers submit claims
early, so that any missing information or documents can be
obhtained and submitted within the 12-month deadline. In the
case of claims held for determination of medical necessity or
for utilization review, failure to obtain an SOR indicating
approval within 12 months will not preclude payment, so long
as the provider has submitted a clean «¢laim within the 12~
month deadline.

4. The amendment will be applied retroactive to July 1,
1990.
: )
s -
i 5 Yol
Directof, Social and Rehabilita-
tion Services
Certified to the Secretary of State July 23 , 19%90.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF THE AMENDMENT OF
amendment of Rule ) RULE 46.12.505 PERTAINING
46.12.505 pertaining to ) TO DIAGNOSIS RELATED GROUPS
)
)

diagnosis related groups {DRGS)
(DRGs)

TO: All Interested Persons

1. on May 17, 1990, the Department of Social and Rehab-
ilitation Services published notice of the proposed amendment
of Rule 46.12.505 pertaining to diagnosis related groups
(PRGs) at page 904 of the 1990 Montana Administrative
Register, issue number 9.

2. The Department has amended Rule 46.12.505 as
proposed.

3. No written comments or testimony were received.

4. This rule will be applied retroactively to July 1,
1990 because the 1989 Appropriation Act allocated increases to
hospitals which were to be effective July 1, 1990. Due to

staff shortages the rulemaking process was not started in time
for a prospective effective date.

Direcfor, Social and Rehabilita-
Services

Certified to the Secretary of State August 2 , 1990,
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BEFORE THE DEPARTMENT OF SOCTAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT
OF RULES 46.12.590,
46,12.591, 46.12.592 AND
46.12.599 PERTAINING TO
INPATIENT PSYCHIATRIC

In the matter of the
amendment of Rules
46.12.590, 46.12.591,
46.12.592 and 46.12.599
pertaining to inpatient

e Nt e e e

psychliatric services SERVICES
TO: All Interested Persons
1. on June 14, 1990, the Department of Social and

Rehabilitation Services published notice of the proposed
amendment of Rule 46.12.590, 46.12.591, 46.12.592 and
46.12.599 pertaining to inpatient psychiatric services at page
1117 of the 1990 Montana Administrative Register, issue number
11.

2. The Department has amended Rules 46.12.592 and
46.12.599 as proposed,

3. The Department has amended the following rules as
proposed with the following changes:

46,12.590 INPATIENT PSYCHIATRIC SERVICES, PURPOSE AND

DEFINITIONS Subsections (1) through (2)(j) remain as

proposed.
k

" i i HOSPITAL inpatient PSYCHIATRIC

{k) _"Aeute—psychiatric
care" means hospital hased active PSYCHIATRIC treatment pro-
v1ded under the dlrectlon of a phv51c1a4,fefwa—ﬁeveh&a€fte

cde—wh " p ’ »
courge, The INDIVIDUAL s gsycglatrlc CONDITION gpgggég_ggg;
be of such a nature as to pose a_significant and immediate
danger to self, others, or the public safet or one which has

resulted in marked psychosocial dysfunction or grave mental
disability of the INDIVIDUAL patient. The therapeutic inter-
vention OR EVALUATION must be ageressive—and designed to

achieve the patient's discharge from inpatient HOSPITAL status
er to a less restrictive environment at the earliest possible
time.

(1) YResidential psychiatric care" means ecemprehensiver
active psychiatric treatment PROVIDED IN A RESIDENTIAL TREAT—
MENT FACILITY

' o A -
TO p gchlatrlcallv mpalreg INDIVIDUALS

evatuated —ag - being

WITH PERSISTENT PATTERNS OF and—have emotional, psychological
or behavioral dysfunction OF SUCH SEVERITY AS TO REQUIRE
TWENTY-FOUR HOUR SUPERVISED CARE TO ADEQUATELY TREAT OR REMED-
IATE THEIR CONDITION. _ The—therapeugtie—intervention—must—be
agaressive RESIDENTIAL PSYCHIATRIC CARE MUST BE INDIVIDUAL-~

IZED, and designed to achjeve the patient's discharde £rem
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strictive LEVELS OF CARE
at the earliest possible time,
Subsection (2)(m) remains as proposed.
(n) "Residential treatment facility" means a facility,

LOCATED IN MONTANA OR ANOTHER STATE, of not less than 30 beds
that is accredited by the Joint Commission on Accreditation of

Health Care Organizations (JCAHO and is operated by a non-

profit corporation or association for the primary purpose of

providing active treatment services for mental illness in a

non~hespital based residential setting to persons under 21
vears of age.

im+ PAYMENT FOR INPATTENT DSYCHIATRIC SERVICES DROVIDED OUT-
SIDE THE STATE OF MONTANA 1S SUBJECT TO THE REQUIREMENTS OF
ARM 46.12.502(3).

Subsections (2) (p) through (4)(¢) remain as proposed.

(5) The provider must notify the department's desidgnated
review ordganization within three working days of an_emerdgency
admission so that a certification can be completed within 14
days of admission, If t ovider fails to time otify the
review organizations, the department shall deny reimbursement

for the period from admission TO and_the actual date of notlf—
ication.

Subsection (6) remains as proposed.

AUTH: Sec. 53+-6~113 MCA
IMP: Sec. 53-6-101 and 53-6-139 MCA

46.12.591  INPATTENT PSYCHIATRIC SERVICES, PARTICIPAHION

REQUIREMENTS Subsections (1) through (1) (f) remain as
proposed.

(g) for hospital providers,

(1) comply with+ +i}——Pitie 42 CFR sections 482.1
through 482.62 and meet the requirements of section 1861(f) of
the Social Security Acts—-er,which are federal regulations and
statutes setting forth requirements for psychiatric hospitals.
The_department hereby adopts and incorpo es by re ence the
above-cited regulations _and statutes, Copies of these regula-
tions and statutes may be obtained from the Department of
Social _and Rehabilitation Services, P.O. Box 4210, 111
Sanders, Helena, MT 59604-4210~;

(#+hii) be accredited by the 3Joint eCommission on
aAccreditation of hespitals Health Care Organizations (JCAHO).

Original subsection (1) (g)(ii) (A) remains as proposed.

feimbﬂf%kr—the~*éepaf%ﬂK&H&—aﬂ44ameunE—ﬁakﬁmﬁﬂﬂr—%e»—eevef——ehe
. i L 3 )
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c y 3 ; " ; 4 __m fund hall
depes%%ed—~wi%h——thew~stater—e§thef——apenuheﬂge,*ﬁq_ﬁy_ﬁfﬁyidef
a Al . .

i ‘ol R Tien. € fund : 15
shall—net—be—less—than—twenty—five—thousand-dollars—(5$25-060)
per—-atate-fiseal—years ) )

Original subsections (1) (i) and (1) (j) remain as proposed
but are recategorized as subsections (1) (h) and (1) (i).

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6-139 MCA

4. The Department has  thoroughly <considered all
commentary received:

COMMENT: The proposed definition of hospital inpatient psych-
jatric care appears to be designed to reduce the Medicaid
reimbursable lengths of stay in psychiatric hospitals to that
of general hospital acute care psychiatric units. The pro-
posed definition appears to allow crisis intervention or
crisis stabilization, but will not allow for proper implemen-
tation and completion of a treatment program for a patient's
psychiatric condition.

RESPONSE: The final definition of hospital inpatient psychia-
tric care is the result of a consensus reached by the pro-
viders and the Department on June 26, 1990. Inpatient psychi-
atric hospitals may provide crisis intervention or crisis
stabilization, but they may also provide services longer than
a general acute care hospital, depending upon the individual's
medical need and certification of need for services.

COMMENT: The requirement contained in the last sentence of
the hospital inpatient psychiatric care definition, "The
therapeutic intervention or evaluation must be designed to
achieve the patient's discharge from inpatient hospital status
to a less restrictive environment at the earliest possible
time", is elither inconsistent with or redundant to the defini-
tion of active treatment contained in proposed ARM 46.12.590
(2) (o) and 42 CFR 441.154, and is therefore unnecessary.

RESPONSE: Inclusion of this sentence in the hospital inpatient
psychiatric care definition, and similar language in the
residential psychiatric care definition, wunderscores the
importance of and the emphasis on "active treatment” as out-
lined in 42 CFR 441.154. The Department does not consider it
redundant or unnecessary, The definition of "active treatment"”
in proposed ARM 46.12.590 (2) (o), which restated the federal
regulation, has been deleted.

COMMENT: The last sentence of the hospital inpatient psychia-
tric care definition ignores the provision in 42 CFR 441.152
which reguires that ambulatory care resources available in the
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community do not meet the treatment needs of the recipient.
That sentence will eliminate Medicaid reimbursement for
services provided to otherwise eligible Medicaid recipients in
a Rivendell facility even if there are no less restrictive
services available to which the recipient can be discharged.

RESPONSE: If the recipient's psychiatric condition does not
meet the medical necessity criteria for inpatient hospital
psychiatric care, Medicaid cannot reimburse for the reci-
pient's continued stay in the facility, even though active

treatment continues. The Department has always considered
those days "Administratively Necessary Days" (AND's) which are
not a benefit of the Medicaid program. Active treatment

focuses on the recipient's psychiatric condition and preparing
the recipient for discharge, not upon the actual availability
of a discharge placement.

COMMENT: The provision contained in the last sentence of the
hospital inpatient psychiatric definition has the potential of
cutting off Medicaid reimburgement prior to completion of an
individual plan of care for the patient which is reqguired in
42 CFR 441.155.

RESPONSE: Active treatment requires an individual plan of care
which is "designed to achieve the recipient's discharge from
inpatient status at the earliest possible time". The
individual plan of care corresponds to the recipient's psychi-
atric condition, not to a program designed length of stay,
such as 90 days.

COMMENT: Concern was expressed that inclusion of definitions
was an attempt to include utilization review (UR) initiatives
that should be proposed in a separate rule proceeding and
which goes beyond what is reguired under House Bill 304 for
implementation of Medicaid reimbursement of services provided
in residential treatment facilities.

RESPONSE: With the inclusion of residential treatment services
in the current rule, it is within the Department's legal
authority and responsibility to define the services being
reimbursed. The definitions provide a specific description
for all providers, referring agencies/individuals and reci=-
pients, of the services that Medicaid will reimburse so that
appropriate referrals and placements can be made.

COMMENT: The definitions of "hospital psychiatric inpatient
care" and "residential psychiatric care" should conform to the
definitions et forth in the Department's letter of June 28,
1990.

RESPONSE: The correct definition of "hospital psychiatric
inpatient care" and ‘“residential psychiatric care" that
appeared in the July 29, 1990 letter appear in the final rule.
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These definitions were revised through discussions between
provider and agency representatives. Any discrepancies in the
revised version distributed at the rule hearing were the
result of typographical errors.

COMMENT: Where did the language come from and whose idea was
it to include "located in Montana or another state" in the
definition of a residential treatment facility?

RESPONSE: The Department has included this language to clarify
that both in-state and out-of-state facilities seeking reim-
bursement under the Montana Medicaid program must meet the
definition of a residential treatment facility specified in
HB 304. This issue had been discussed at meetings between
provider and Department representatives. HB 304 authorizes
Medicaid payment only for services provided in residential
treatment facilities as defined by the legislature.

COMMENT: At the present time, are there children in out-of-
state residential treatment programs having less than thirty
beds and will they be moved? Are there some out-of-state
facilities that are JCAHO accredited or are there some that
use the HCFA accreditation option?

RESPONSE: Of the out-of-state residential treatment facilities
currently utilized by Department of Family Services (DFS),
only three are JCAHO accredited. Further review on July 17,
1990 reveals that none of these facilities will meet the
definition of a residential treatment facility set forth in HB
304. Nonetheless, HB 304 authorizes Medicaid to pay only for
medically necessary services in residential treatment
facilities as defined by HB 304.

COMMENT: HB 304 was intended to establish a 2-year pilot
project for Medicaid reimbursement of inpatient psychiatric
services in a residential treatment facility. At this time,
it will be impossible to establish that pilot project and
provide any meaningful statistical information to the upcoming
legislative session.

RESPONSE: Delays arose due to the Department's efforts to
obtain a federal waiver to limit the program to children in
DFS custody as reguired by HB 304, The Department is
implementing a law passed by the Legislature. The study of
residential treatment services required by the Legislature
will reflect the short duration of the program and the
restrictions required by HB 304.

COMMENT: Because of the denial of the waiver, it appears that
the anticipated cost of HB 304 will be much greater than
expected. This factor alone is sufficient cause for legisla-
tive reconsideration of this matter.
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RESPONSE: The Legislature was aware that without a waiver
restricting residential treatment placements to Department of
Family Services (DFS) children, the anticipated cost of HB 2304
would be greater than expected. However, the Legislature did
not preclude implementation of HB 304 if the waiver could not
be obtained. The Department is proceeding forward with imple-
mentation because we feel residential treatment services are
an essential component in the development of the continuum of
services for emotionally disturbed children.

COMMENT: HB 304 contains discriminatory and unlawful restric-
tions concerning potential providers or residential treatment
services. It is no secret that the law was drafted with the
intent to exclude Shodair and other providers of psychiatric
services to children. At this time, the only provider in the
state who can qualify under HB 304 is the Yellowstone Treat-
ment Center (YTC). If implemented, HB 304 would in effect
provide an unlawful special franchise to YTC to provide this
service. If the Department goes forward with the enactment of
these regulations, Shodair will have no choice but to
challenge the discriminatory restrictions of HB 304 by court
action.

RESPONSE: The present implementation of Medicaid coverage for
residential treatment facility services is a pilot project.
It is a temporary measure designed to gain information and
experience regarding coverage of this service to assist the
Legislature in deciding whether to adopt Medicaid coverage of
the service. It is within the authority of the Legislature to
create a short term pilot project which restricts participa-
tion of prospective providers. This project ends on July 1,
31991 and requires the 1991 Legislature to take further actien
to continue the coverage, and to again address the participa-
tion and certification of need requirements.

COMMENT: The ";or" in subsection (g) of Rule 46.12.591 should
not be deleted, in order to insure that psychiatric hospitals
can be accredited under either HCFA or JCAHO., At the hearing
it was stated that the deletion of the "; or" was inadvertent,
and that there was no intent to change the rule in this
regard.

RESPONSE: There is no intent to eliminate the choice of
inpatient hospital providers concerning accreditation. The
language of proposed ARM 46.12.591(1)(g) has been revised to
allow accreditation by HCFA or JCAHO.

COMMENT: The Department appears to be changing the scope of
the Medicaid benefits provided by inpatient psychiatric
hospitals. The Department has not adequately assessed the
impact of the proposed rule changes on the state budget, DFS,
the provider community and the recipient's access to services.
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SRS should not reduce the scope of Medicaid until alternative
settings can be developed.

RESPONSE: Other than adding coverage of residential services,
the Department does not intend through this rule to change the
scope of the inpatient psychiatric services program. Services
provided in an inpatient hospital or residential treatment
facility will be reimbursed if the recipient's psychiatric
condition meets the certification of need and medical neces-
sity criteria required under federal law, and is being served
in an appropriate setting. Since a new provider setting is
being added, it is necessary for the Department to define what
services will be reimbursed in those settings. Further, it is
necessary to adjust the rules to emphasize the federal
reguirements applicable to Medicaid reimbursement.

The Department's assessment of the impact of this program was
based upon the limited information available at the time of
the rule filing. As additional information is made available
through the Department's UR contractor and other state
agencies regarding appropriate lengths of stay, the number of
children needing inpatient hospital or residential treatment
services, the number of children who can be served in alterna-
tive settings and what those settings are, etc., the impact
data will be changed or modified to reflect the additional
information. This information will be shared with providers,
agencies, the Governor and the Legislature on a timely and
ongoing basis.

COMMENT: ARM 46.12.%91(1) (i) should be deleted from the rule.
There is no justification for requiring hospitals to partici-
pate in medicare or pay a $25,000 amount to the Department.

RESPONSE: The Department agrees and has eliminated this
requirement.,

COMMENT: While the Montana Hospital Association (MHA)
supports the language defining hospital care developed through
consensus of Department and provider staff, MHA opposes the
adoption of this language to support denials of services
rendered by hospitals. SRS will increase the amount ¢f uncom-
pensated care provided by hospitals.

RESPONSE: Admission to and continued stay in a hospital
facility is based upon medical necessity and certification of
need for the level of service in a hospital setting. The
definition c¢larifies the difference between hospital and
residential care, and is not intended to redefine the length
of stay reimbursable by Medicaid. Medicaid has not paid for
medically unnecessary care or care provided in an inappro-
priate setting in the past. This will not change with the
clarification in definitions.
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COMMENT: Concern was expressed that although there will
always be some need for inpatient hospital care for children
and adolescents, there are other priorities that should be
considered: 1) finding alternatives to hospitalization, such
as day treatment centers, residential treatment centers,
aftercare services, and family  Dbased, community based
programs; 2) it is essential to cut lengths of stay, i.e., the
individual should be stabilized and gotten out as soon as
possible to an alternative setting; and 3) the need to con-
vince providers that alternative care to hospitalization is
better over the long run for the child and his family.

RESPONSE: The Department agrees that there will always be some
need for hospital care and that the Department, DFS, and
Department of Institutions should continue to review and build
a continuum of care for children and adolescents. This rule
amendment is a step in that direction.

COMMENT: How did the Department arrive at the $7 million cost
estimate for the residential portion of the program?

RESPONSE: The $7 million cost estimate was based upon assump=-
tions which have now changed. The revised cost estimate is
$4,864,711 in FY91 and $6,303,792 each year for FY92 and FY93.
Coverage of residential treatment facility services will
result in payment for 27,028 jin-state and 3,600 out-of-state
residential bed days in FY91 and 30,094 in-state and 9,490
out-of-state residential bed days in FY¥92 and FY93. The
projected cost of this service is $4,864,711 (5,688 bed days X
$157/day and 24,940 bed days x $159.25/days) for FY91 and
$6,303,792 (39,584 bed days x $159.25/day) in FY92 and FY93,
exclusive of inflationary increases.

COMMENT: The studies required under HB 304 are very important
to allow planning for development of a continuum of services
for children, to estimate the need for residential treatment
facility beds and to estimate the funding that realistically
will be reguired to meet those needs. The Mental Health
Association of Montana urges maximum coordination and sharing
of data among the involved agencies (SRS, Department of
Health, and DFS, at least) in preparing their required reports
for the Legislature.

RESPONSE: The Department intends to cooperate fully with the
other involved agencies in sharing data and planning for the
continuum of services and related funding issues.

COMMENT: Paragraph 3 of the proposal notice states that the
amendments to ARM 46.12.590 and 46.12.591 will be applied
retroactively to July 19, 1990. There is no reason given for
the retroactive provision.
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RESPONSE: The Department prepared the proposed rule in time to
be filed with a prospective July 1, 1990 effective date.
However, numerous issues were raised by provider groups, other
state agencies and other interested parties regarding the
scope and effect of the rule. The Department held a series of
meetings with interested parties to reach a consensus regard-
ing rule language and to discuss various issues prior to
implementation. The Department had previously made a commit-
ment to Yellowstone Treatment Center (YTC) that coverage would
be implemented July 1, 1990 and YTC has been operating on that
assumption. It is necessary to apply the rule retroactive to
July 1, 1990 so that the Department can honor its commitment
to begin coverage July 1, 1990. This retroactive date
benefits Medicaid recipients and YTC, the parties primarily
affected by the rule.

5. Thezse rules will be appl%ed retroactively to July 1,
1990. ; )
g o
L ¢\J-(‘/.x\,n
Diregtor, Social and Rehabilita-
tibn Services
Certified to the Secretary of State July 26 ., 199%0.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULES 46.12.1201,
46.12.1202, 46.12.1203,
46.12.1204 AND 46.12.1205
PERTAINING TO THE PAYMENT
RATE FOR SKILLED NURSING
AND INTERMEDIATE CARE

In the matter of the
amendment of Rules
46.12.1201, 46.12.1202,
46.12.1203, 46.12.1204 and
46.12.1205 pertaining to
the payment rate for
skilled nursing and

intermediate care services SERVICES
TO: All Interested Persons
1. on June 14, 19%0, the Department of Social and

Rehabilitation Services published notice of the proposed
amendment of Rules 46.12.1201, 46.12.1202, 46.12,1203,
46.12.1204 and 46.12.1205 pertaining to the payment rate for
skilled nursing and intermediate care services at page 1107
Administrative Register, issue number 11.

2. The Department has amended Rules 46.12.1201 and
46.12,1204 as proposed.

3. The Department has amended the following rules as
proposed with the following changes:

46.12.1202 PURPOSE AND DEFINITIONS Subsections (1)
through (2) remain as proposed.

(a) "Nursing facility services" means skilled nursing
facility services provided PRIOR TO OCTOBER 1, 1930 in acco-
rdance with 42 CFR 405 Subpart K OR and,—effee
}989—ee€eber~&T—+996T~4%—€FR\4B%T—1ﬁ%efﬁed*a%e-eafegfae1+t€y
gservieces—preovided—in accordance—with 42 CFR 442 Subpart F, and
effective August—3i;—3989 QOctober 1, 1990, 42 CFR 483, and
1ntermedlate care facility services for the mentally retarded
provided in accordance with 42 CFR 483, The department hereby
adopts and incorporates herein by reference 42 CFR 405 Subpart
K, 42 CFR 442 Subparts F and G, and 42 CFR 483, which define
the participation requirements for providers, copies of which
may be obtained through the Department of Social and Rehabili-
tation Services, P. 0. Box 4210, 111 Sanders, Helena, Montana
59604-4210, The term "nursing facility services" includes the
term "long term care facility services”. Nursing facility
services include, but are not limited to, a medically neces-
sary room, dietary services including dietary supplements used
for tube feeding or oral feeding such as high nitrogen diet,
nursing services, minor medical and surgical supplies, and the
use of equipment and facilities. The services and examples of
services listed in this subsection are included in the rate
determined by the department under ARM 46.12.1201 and ARM
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46.12.1204 and no additional reimbursement is provided for
such services. Examples of nursing facility services are:
Subsections (2)(a) (i) through (2)(ac) remain as proposed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

46.12.1203 PARTICIPATION REQUIREMENTS Subsections (1)
through (1) (g) remain the same.

(h) comply with the rules regarding screening for
slkiltled nursing FACILITY SERVICES and—intermediate care—facil—
ities set forth at ARM 46.12.1301 through 1310;

Subsection (i) remains as proposed.

AUTH: 53-6-113 MCA
IMP: 53-6-101 MCA

46.12.1205 PAYMENT OCEDURES (1) The department pays
providers amounts determined under these rules on a monthly
basis upon receipt of an appropriate billing which represents
the number of patient days of nursing facility services provi-
ded to authorized medicaid recipients times the payment rate
minus the amount each medicaid recipient pays toward the cost
of care. Authorized medicaid recipients are those residents
who have been determined eligible for medicaid and have been
authorized for ei%her—skt}ieé—er—tntefmed%aee nursing FACTLITY
services as a result of the screening process described in ARM
46.12.1301, et seq.

Subsection (1) (a) through (8) remain as proposed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

4. The Department has thoroughly considered all
commentary received:

COMMENT: Commentors expressed concern that the State of
Montana used an inflator of only 3% to increase reimbursement
rates over the past year, which the commentors feel substan-
tially fails to keep pace with inflation in the nursing home
industry in Montana. Commentors recommend that the state
"rebase" the Medicaid rates by setting rates based upon the
latest available, actual allowable costs rather than costs
from 1980 indexed forward to the present level. The depart-
ment should not change any of the variables used in reimburse-
ment, such as the patient assessment system, unless rebasing
is done. If rebasing is not possible, the department should
replace the 3% inflator with an index that more accurately
reflects inflationary trends expected within the industry
during the next year.
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RESPONSE: The Department has undertaken a study to analyze
the current reimbursement system and to advise the department
on the feasibility of rebasing to more current verified cost
data. PBased upon the results of this study and the cost data
developed, the department will propose rebasing under an
appropriate methodology and will propose a budget modification
for required funding to implement rebasing for the 1992-93
biennium. One area that will be addressed by the reimburse-
ment study is various methods of determining costs and measur-
ing inflation. The study will include review and development
of cost data relating to staffing costs and patient acuity,
and will include consideration of alternative methods for
distributing reimbursement funds. Provider concerns will be
considered as part of the evaluation of the reimbursement
study and no major changes to the current reimbursement system
will be made until the study results are evaluated.

COMMENT : A number of comments inguired regarding the base

period costs used to set reimbursement rates:

Has the department determined the actual costs experienced by
facilities caring for Medicaid patients for fiscal years 1987,
1988 and 198972

Has the department determined that the rates contained in this
proposal will pay the actual costs being experienced by nurs-
ing facilities?

How many providers are expected to receive all of their allow-
able costs associated with caring for Medicaid patients under
this proposal?

What has the department done to determine whether 1980 costs
indexed forward in fact reflect current costs experienced by
facilities?

RESPONSE: The department has contracted with a national
consulting firm to study the current system of reimbursement.
The preliminary study results are currently being evaluated by

the department. The final study report will address the
indexed base period costs as well as rebasing costs to more
current levels. Since a prospective payment system is

designed to reimburse the costs that must be incurred by
economically and efficiently operated providers, it is ex-
pected that not all actual costs will be reimbursed. The
department anticipates that answers to many of these questions
will be provided by the study and that the study will provide
a basis for appropriate revision and funding of the reim-
bursement system for the next biennium.
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COMMENT : The department should adopt a rule which allows
providers a reasonable opportunity for profit, while limiting
the amount of loss a provider could incur. Such a provision

could be implemented by requiring a provider to submit the
necessary financial information to allow the department to
determine a rate adjustment during this state fiscal year.

RESPONSE: The reimbursement study will include analysis of
alternative methods of distributing reimbursement funds,
including appropriate limits on Medicaid "profits" and losses.
Any such proposal must consider the degree to which efficient
and profitable providers should subsidize providers with high
costs and which may be inefficient. Such proposal would also
reguire definition of what constitutes a reasonable oppor-
tunity for profit. The department has considered this comment
but will not implement major changes to the system until the
reimbursement study has been fully analyzed.

COMMENT: The department should consider modifying the current
wage index in favor of a provider specific index. This was
proposed last year but rejected because- it caused large pay-
ment fluctuations in reimbursement vrate computations. A
provider specific index should be implemented which indexes
wages which fall ocutside of an acceptable range. The depart-
ment should consider combining wage areas with only one or two
facilities with larger areas. It is more equitable to combine
a higher number of facilities together in a '"geographic wage
area" to measure wage adjustments.

RESPONSE: The suggested change would defeat the purpose of
having a dgeographic area wage index, which is to identify
areas in the state with higher or lower wages than other areas
of the state and to provide more or less reimbursement baced
on a geographical areas wages compared to the state as a
whole. A facility specific index would not provide a valid
indication of the cost of hiring staff in area's of the state.
It would show only that some providers are paying higher
wages, not necessarily because that area is a high wage area
or because staff is difficult to recruit in the area. The
system would still require some comparison of the provider's
wage levels to the market wage in the geographic area to
determine whether the costs are reasonable.

The suggested change to the wage index could significantly

increase or decrease individual facility rates. The depart-
ment is not prepared to impose such impacts without consider-
ing the broader issues related to the wage factor. The

results of the reimbursement study will be evaluated prior to
making such major changes in the methodology of fund distribu-
tion. It appears that the present geographic wage factor
system has minimal impact upon individual rates. Upon comple-
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tion of the study, the department will consider changing or
eliminating the wage factor.

COMMENT : The department should move Wheatland County Nursing
Home from location 39 to location 23 for computation of the
geographic area adjustment.

REGPONSE: The department has been informed by Wheatland
Nursing Home that they feel they are grouped in the wrong
geographic area. The department has reviewed the available
information and documentation regarding the groupings that
were used to create the geographic areas. Wheatland Nursing
Home has been included consistently in location 39 since the
March 1983 geographic wage survey. No one has inquired about
this grouping until fiscal year 1990. The department will
evaluate the appeal made by Wheatland Nursing Home and will
consider its arguments that it should be grouped in a dif-
ferent geographic wage area for wage factor purposes.

COMMENT: The department should adopt a rule allowing nego-

tiated rates for heavy care patients. It is clear that the
state's interest in gaining access to nursing facilities is
served by arranging special rates for atypical cases. It is

also clear that the per diem system does not reflect the
increased cost of caring for heavy care patients.

RESPONSE: For many heavy care residents, facilities are
receiving considerably more than the per diem rate. For

example, the residents are receiving durable medical equipment
services such as equipment rental, physical therapy, and
ancillary items such as oxygen, catheters, ostomy supplies,
enteral/parenteral feeding solutions, and any extraordinary
routine supplies. All of these items are reimbursed in addi-
tion to the basic per diem rate. The department is unaware of
what additional costs for these residents' care would not be
covered by Medicaid. Also, if these residents with high care
needs are included on the patient assessment abstracting
system, they are impacting the patient assessment score for
the facility, and the facility is receiving higher reimburse-~
ment for all Medicaid residents.

Heavy care residents may be denied access to nursing facili-
ties because of reasons other than the payment facilities will
receive for the cost of caring for these residents. Specifi-
cally, access results from the shortage of staff in the parti-
cular area to provide for these residents' specific needs or
the lack of specific specialized services that are required
for these residents. The needs of many of these residents can
be met in the community. For example, ventilator dependent
patients can receive services at home or in the community.
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The department proposed an amendment to its fiscal year 1990
rule to address payment services provided to heavy care resi-
dents. This proposal was removed due to objections received
from the nursing facility industry. The department, through
analysis ¢of the reimbursement study, will review and consider
alternative approaches to reimbursing for heavy care patients.

COMMENT: The department should clarify whether or not during
the Medicare co-insurance period ancillary items can be billed
to Medicaid if Medicaid is paying for the co-insurance day.

RESPONSE: For days one through twenty, Medicare payment
should be made for any dually-eligible resident. Medicare
payment is an all-inclusive rate and no other charges can be
billed to Medicare or Medicaid during this period. For days
twenty-one through one hundred, the facility may bill Medicaid
for the Medicaid payment rate less any patient contribution
for the cost of care. The Medicaid payment rate is the lower
of the co-insurance rate or the facility's per diem rate.
Ancillary items, as provided in the rule, may also be billed
to Medicaid during this period. The difference in the co-
insurance rate and the Medicaid per diem rate which is not
reimbursed by the Medicaid payment rate plus ancillaries
billed is considered to be Medicare bad debt.

COMMENT: The Department should reconsider the mathematics of
the formula as applied to multiplying the difference between
the facility patient assessment score and the statewide aver-
age patient assessment score by the nursing care hourly wage.
Even when it is recognized that labor costs are going up (for
rate purposes, the nursing care hourly wage is increasing from
$6.81 in FY 90 to $7.36 in FY 91) the way the patient assess-
ment difference is multiplied by the nursing care wage results
in less reimbursement to providers even if there is no change
in the patient assessment score relative to the statewide
average. This was not what was intended by the system and it
contradicts the rule intent.

RESPONSE: The formula for computing the patient assessment
addition or deduction from the per diem operating rate does
compare the facility specific patient assessment score (PAS)
to the statewide average and then multiplies the difference by
the nursing care hourly wage component. If a facility's
patient assessment score and the statewide average remain the
same, and the nursing care hourly wage increases, the faci-
lity's rate would decrease or increase depending upon whether
the facility PAS was above or bhelow the statewide average.
This is because the patient assessment factor is designed to
adjust the distribution of a fixed amount of funds between
various facilities, rather than to adjust a particular faci-
lity's rate in relation to a fixed rate amount. This is
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congistent with the intent of the rule, which is to increase
reimbursement for facilities with higher acuity residents and
decrease reimbursement for facilities with lower acuity
patients.

COMMENT: A number of comments inquired regarding the basis

for the proposed fiscal year 1991 rate:

Did the department take into account the inflationary trends
or any inflation index projected for nursing facilities for
the pericd July 1, 1990 through June 30, 1991, when it es-
tablished a 3% inflation factor?

Did the department consider the inflationary trends experien-
ces by nursing facilities during fiscal years 1988, 1989, and
1990 in developing this rule and determining whether it can
expect to meet facilities' cost of providing care?

what did the department determine inflation has been for FY
1988, 1989 and 19907

on what basis did the department determine that inflation will
be 3% during FY91?

RESPONSE: The department has applied the 3% inflation factor,
as set by the legislature, to fiscal year 1990 aggregate
nursing facility rates to determine fiscal year 1991 aggregate
reimbursement. The department will evaluate the nursing
facility reimbursement study, which will consider various
methods of determining costs and measuring inflation for
rebasing of costs in fiscal year 1992 and later inflation
indexing. The study will include an analysis of inflationary
trends in Montana and will evaluate the strengths and weak-
nesses of specific indices which could be used to inflate
rates forward.

COMMENT: The department should add language requiring the
department to provide the nurse aide training cost reporting
forms no later than the last day of the quarterly reporting
period, together with a notice to providers that funds may be
withheld temporarily for failure to complete the form within
30 days and may be withheld permanently if costs are not
adequately documented.

RESPONSE: In order to make providers aware of the penalties
associated with late or inaccurate reporting, the department
will provide notice on the reporting form of the penalties
that can be imposed if the form is late or inaccurate. The
department will provide the form no later than the last day of
the guarterly reporting period. However, no additional lan-
guage will be added to the rule.
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COMMENT : A number of comments were received regarding the
property rate computation:

What is the basis for the $8.64 maximum reimbursement rate for
a newly constructed facility?

what studies has the department done to determine that the
$8.64 compensates a newly constructed facility for its reason-
able costs?

what are the per diem costs for the most recently constructed
facilities in Montana?

RESPONSE: The new construction limit of %8.64 is derived by
indexing forward the base period new construction rate of
$7.60 to the current level of $%8.64 for fiscal year 1991.

The most recently constructed facilities are Parkview of
Billings and Riverside of Missoula. Fiscal year 1989 per diem
reported property costs have been computed by dividing the
property costs reported on Worksheet B, Part II of the cost
report by total days reported on form MAl4, yielding a per
diem reported property cost for each facility as feollows. The
reported information has not been desk reviewed or audited.
Based upon this calculation, the reported property costs are
$11.48 for Parkview and $22.95 for Riverside. The department
has contracted with a national firm to perform a nursing
facility reimbursement study to address some of these concerns
regarding property reimbursement rates and to determine if
these new construction costs are economic and efficient.

COMMENT: The department should amend the rules to delete the
references to intermediate care facility services which appear
in ARM 46.12.1202(2)(a), 46.12.1203(1)(h), and 46.12.1205(1).
The new federal statute provides for only one level of nursing
facility care and one type of facility.

RESPONSE: The department has amended the cited sections as
suggested.

COMMENT: The proposal notice states that the amendments will
be applied retroactive to July 1, 1990, There is no reason
given for the retroactive effective date. The reason should
be stated in the notice.

RESPONSE: The amendments are necessary to (1) implement a
rate increase granted by the legislature effective July 1,
1990 and to update various components of the rate formula for
purposes of implementing this rate increase; (2) to incor-
porate mandatory federal statutory and regulatory changes
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effective on or before July 1, 1990; (3) to establish a new
base year for ICF/MR rate purposes to allow federal financial
participation in costs necessarily incurred to provide ICF/MR
services; and (4) to allow the department to meet federal law
which requires that rates be adjusted to take into account
increases in the federal minimum wage effective July 1, 1990,
The amendments benefit the parties affected by the rule and
must be effective July 1, 1990 to meet state and federal
requirements. The proposal notice was delayed by the need for
clarification of the federal policy to be implemented in the
rule.

T - . T
Director, Secial and Rehabllita-
tion Services

Certified to the Secretary of State August 2 , 1990.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE ADOPTION OF
RULES 46.12.1501,
46.12.1503 AND 46.12.1505
PERTAINING TO FREESTANDING
DIALYSIS CLINICS

In the matter of the
adoption of Rules
46.12.1501, 46.12.1503 and
46.12.1505 pertaining to
freestanding dialysis
clinics

— e e

TO: All Interested Persons

1. on June 14, 1990, the Department of Social and
Rehabilitation Services published notice of the proposed
adoption of Rules 46.12.1501, 46.12.1503 and 46.12.150% per-
taining to freestanding dialysis clinics at page 1086 of the
1990 Montana Administrative Register, issue number 11.

2. The Department has adopted [RULE TI] 46.12.1501,
FREESTANDING DIALYSIS CLINICS FOR END STAGE RENAL DISEASE,
DEFINITIONS; (RULE II] 46.12.1503, FREESTANDING DIALYSIS
CLINICS FOR END STAGE RENAL DISEASE, REQUIREMENTS; [RULE IIT]
FREESTANDING DIALYSIS CLINICS FOR END STAGE RENAL DISEASE,
REIMBURSEMENT as proposed.

1. No written comments or testimony were received.

4. These rules will be applied retreoactively to October
1, 1989. This rule affects only one medical provider in the
state of Montana. It was not until the later part of 1989

that data was compiled and analyzed to demonstrate that the
implementation of this program could amount to a potential
cost savings to the state as well as a benefit to the provider
and Medicaid recipients. Following this analysis, approval
from the federal government was requested prior to the imple-
mentation of the rulemaking process. Thus, the benefits in
making the program and these rules retroactive to October 1,
1989 (i.e. the earliest date approved by the federal
government) clearly outweighed a prospective rule implementa-

Director, Social and Rehabilita-
tioh Services

Certified to the Secretary of State Auqust 2 , 1990,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULE 46.12.2003 PERTAINING
TO REIMBURSEMENT FOR
PHYSICIANS SERVICES

In the matter of the
amendment of Rule
46.12.2003 pertaining to
reimbursement for
physicians services

TO: All Interested Persons

1. on June 28, 1990, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of Rule 46.12.2003 pertaining to reimbursement for
physicians services at page 1243 of the 1990 Montana Adminis-
trative Register, issue number 12.

2. The Department has amended Rule 46.12,2003 as
proposed.

3. No written comments or testimony were received.

4. This rule will be applied retroactively to July 1,

1990, in order to implement the fee increase granted by the
1989 Legislature effective July 1, 1990. The rule was filed
late because it was overlooked.

i o
/( Lo bple e .
Direcfor, Social and Rehabilita-
tioh Services

Certified to the Secretary of State July 26 , 19%0.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of Rule
46.12,3206 and the repeal
of Rule 46.12,305
pertaining to third party
attorney fees and
assignment of benefits

RULE 46.12.32

ATTORNEY FEES

TO: All Inteéerested Persons

NOTICE OF THE AMENDMENT OF

06 AND THE

REPEAL OF RULE 46.12.305
PERTAINING TO THIRD PARTY

AND

ASSIGNMENT OF BENEFITS

1. On June 14, 1990 the Department of Social and

Rehabilitation Services published notice of
amendment of Rule 46.12.3206 and the repeal of
pertaining to third party attorney fees and
benefits at page 1088 of the 1990 Montana
Register, issue number 11.

2. The Department has amended Rule
proposed.

3. The Department has repealed Rule
proposed.

4. No written comments or testimony were

e

the proposed
Rule 46.12.30%
assignment of
Administrative

46.12.3206 as

46.12,.305 as

raceived,

-

Directgr, Social and Rehabilita-

tion'Services

Certified to the Secretary of State August 2 , 1990,
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VOLUME NO. 43 OPINION NO. 65

ADMINISTRATIVE LAW AND PROCEDURE - Authority of Department of
Health to delegate enforcement of underground storage tank leak
prevention program to local governments;

HAZARDOUS WASTE - Authority of Department of Health to delegate
enforcement of underground storage tank leak prevention program
to local governments;

HEALTH AND ENVIRONMENTAL SCIENCES, DEPARTMENT OF - Authority to
delegate enforcement of underground storage tank leak prevention
program to local governments;

LOCAL GOVERNMENT - Authority of Department of Health to delegate
enforcement of underground storage tank leak prevention program
to local governments;

STATE AGENCIES - Authority of Department of Health to delegate
enforcement of underground storage tank leak prevention program
to local governments;

MONTANA CODE ANNOTATED - Sections 75-10-401 to 75-10-451;
OPINIONS OF THE ATTORNEY GENERAL - 38 Op. Att'y Gen. No. 75
(1980); UNITED STATES CODE - 42 U.S.C. §§ 6901-6987.

HELD: 1. 1In light of the nonrestrictive language in section
75-10-405(2)(c)(vi}, MCA, allowing the department to
delegate to local agents the implementation of the
underground storage tank program, the department may
delegate to properly designated local agents
enforcement of the statutes and rules governing the
program.

2. The department's designated local agents may, on
behalf of the department, use any of the enforcement
methods available to the department.

3. The letters of designation issued by the department
delegating authority to local agents are an
appropriate method for delegation as long as the
letters clearly define the rights, duties, and
responsibilities of the department and local agents.

July 23, 1990

Donald E, Pizzini, Director

Department of Health and
Environmental Sciences

Cogswell Building

Helena MT 59620

Dear Mr. Pizzini:
You have requested an opinion on the following questions:

1. May the Department of Health and Environmental
Sciences delegate to local government units the
enforcement of the underground storage tank
statutes and rules?
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2. May the local government units use any of the
enforcement methods available to the department,
as indicated in ARM 16.45.10037

3. Is there any particular form the delegation must
take?

In 1989, the Montana Legislature amended the Montana Hazardous
Waste Act (now Montana Hazardous Waste and Underground Storage
Tank Act), sections 75-10-401 to 451, MCA, to include provisions
addressing the problems of leakage of hazardous substances and
petroleum products from underground storage tanks. Senate Bill
321, 51st Leg. Sess., 1989 Mont. Laws, ch. 384. The Legislature
recognized that petroleum products and hazardous substances
stored in underground tanks are a separate category of
substances regulated under the Resource Conservation and
Recovery Act of 1976 (42 U.S5.C. §§ 6901-6987), as amended. §
75-10-402(3), MCA.

Prior to 1989, the Department of Health and Environmental
Sciences (department) had been vested with the authority to
adopt, administer, and enforce the hazardous waste program
pursuant to the Resource Conservation and Recovery Act. § 75-
10-402(1), MCA. In 1989, the department was further authorized
to establish, administer, and enforce the underground storage
tank leak prevention program. § 75-10-402(3), MCA. The
department may use the authority provided in sections 75-10-
413 to 417, MCA, and other appropriate authority provided by law
to remedy violations of underground storage tank requirements.
id.

In order to implement the new undergound storage tank program,
the Legislature authorized the department to adopt rules for the
prevention and correction of leakage from underground storage
tanks. § 75-10-405(2)(c), MCA. Under section 75-10-
405(2)(c){vi), MCA, these rules expressly included

delegation of authority and funds to local agents for
inspections and implementation. The delegation of
authority to local agents must complement and may not
duplicate existing authority for implementation of
rules adopted by the state fire marshal that relate
to underground storage tanks.

While the statutes are unclear as to who is meant by "local

agents,"” the department rules indicate that the department
intends to designate local government units as "implementing
agencies” for the underground storage tank program.

§ 16.45.1003, ARM. Upcn approving the application of a local
government unit as an "implementing agency," the department will
issue a "letter of designation” authorizing the local government
unit to act as the implementing agency and setting forth any
conditions or limitations determined necessary by the
department. § 16.45.1003(6), ARM.

Once a local government unit is designated as an implementing
agency, the implementing agency shall,
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at the request of the department and at other times
as necessary, c¢onduct on behalf of the department
inspections of the installation, maintenance,
operation and closure of underground storage tanks to
determine compliance with ARM Title 16, chapter 45,
applicable industry standards, and limitations or
conditions contained in the department's letter of
designation, and may enforce any rule in ARM Title 16,
chapter 45 as it is authorized or required by any such
rule to administer, in the same manner as the
department.

§ 16.45.1004(1), ARM.

Your first question concerns whether the department can delegate
not only inspection duties, but also enforcement of the
underground tank statutes and rules. Enforcement of the
department rules is provided for in sections 75-10-413
(administrative enforcement through notice of violation and
opportunity of administrative hearing), 75-10-414 (instituting
injunctions to enjoin a violation of the rules), 75-10-416
(cleanup orders), 75-10-417 (instituting court action to impose
civil penalties), and 75-10-418, MCA (imposing criminal
penalties). These sections were not amended by the Legislature
to provide expressly for enforcement by local agents. You
indicate, however, that any administrative or judicial actions
under these enforcement provisions would be brought by a local
attorney acting as an agent for the department and that the
enforcement action would still be captioned "Department of
Health and Environmental Sciences v. [Respondent/Defendant]."

Section 75-10-405(2)(c)(vi), MCA, allows the department to adopt
rules for the "prevention and correction of leakage from
underground storage tanks ,.. including delegation of authority
and funds to local agents for inspections and implementation.™
Administrative agencies enjoy only those powers specifically
conferred upon them by the Legislature. State ex rel. Anderson
v, State Board of Equalization, 133 Mont. 8, 319 P.2d 221
(1957); State ex rel. STAB v. Montana Board ¢f Personnel
Appeals, 181 Mont. 366, 593 P.2d 747 (1979); Bell v. Depariment
of Licensipg, 182 Mont. 21, 22, 594 P.2d 331 (1979); Bick v.
State Department of Justice, 224 Mont. 455, 730 P.2d 418, 420
(1986) -

While section 75-10-405(2)(c)(vi}), MCA, clearly authorizes the
department to delegate inspection duties, the section also uses
the term "implementation" in describing the extent of the
authority that may be delegated to a local agent. The specific
question here is whether the Legislature intended by use of the
term “implementation" to allow the department to delegate
enforcement of the underground storage tank program. By
definition the verb "to implement" means "carry out, accomplish;
to give practical effect to and ensure of actual fulfillment by
concrete measures." Webster's Ninth New Collegjiate Dictionary
604 (1988). If the local agents may "implement" the underground
storage tank program, by definition, the local agents should be
able to carry out and accomplish the purposes of the program.
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Presumably, enforcement must be included in the authority to
carry out the program.

Legislative history of the underground storage tank program
supports this conclusion. The legislative history of Senate
Bill 321, 51lst Leg. Sess., 1989 Montana Legislature, does not
indicate that the terms "inspection and implementation” were
intended as restrictive terms. The statement of intent for the
bill provided:

It is the intent of the legislature that the
department be able to delegate authority and funds to
local agents for inspections and for other duties
related to the underground storage tank program.

The statement of intent contained no restrictions upon the
authority to be exercised at the local level, but expressly
allowed delegation of "other duties related to the underground
storage tank program."

Committee testimony indicated that there are about 18,000
underground tanks that are reqistered in Montana and perhaps as
many as 12,000 that are not registered. Of these 30,000 tanks
there were estimates that 3,000 to 10,000 tanks were leaking.
Minutes, Senate Committee on Natural Resources, February 8,
1989, at 2; Minutes, House Committee on Natural Resources, March
8, 1989, at 16. 1In response to a question from Senator Severson
on how the proposed underground storage tank program would be
enforced, Larry Mitchell from the department stated:

The department will rely heavily on local fire and
health authorities and building inspectors for
enforcement and inspection. Local fire and health
authorities will check to -ensure that a tank
inspection was done in the scheduled year, and to
ensure that protection systems are installed and that
the owner is keeping records on the test results.

Minutes, Senate Committee on Natural Resources, February 8,
1989, at 6.

One of the purposes of Senate Bill 321 was to impose tank fees
that would in turn fund the underground storage tank program.
As indicated in the fiscal note accompanying the bill, the
department intended to fill only four full-time positions.
According to the fiscal note, the "[s)tate program staff [are]
to operate where local jurisdictions are unable or unwilling to
participate.” The legislative history therefore indicates that
the department and the Legislature intended that the new program
would in great part be implemented at the local level. There
is no indication that such implementation did not include
enforcement of violations as well as inspections. 1In fact, the
legislative history places no restrictions on the delegation
authority of the department, indicating that the department may
delegate as much authority as it deems necessary for the proper
implementation of the underground storage tank program. The
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department could therefore delegate to local agents the entire
scope of enforcement authority vested in the department.

As a general rule, expressed in the maxim "delegatus non potest
delegare,” delegated power may not be delegated, absent express
legislative authority. 2 Am. Jur. 2d Administrative Law § 222
at 52 (1962). An administrative agency may not aljienate or
surrender its powers or duties or delegate authority which under
the law may be exercised only by it. 73 C€.J.S. Public
Adminjstrative Law and Procedure § 56 at 513 (1983). Kerr—
McGee Nuglear Corp, v. New Mexjico Environmental Imp. Board, 97
N.M. 88, 637 P.2d 38 (1981); Anderson v. Grand River Dam
Authority, 446 P.2d 814 (Okla. 1968); Bunger v. Iowa High School
Assoc., 197 N.W.2d 555 (lowa 1972).

In the past, subdelegation within a particular agency was even
restricted. For example, in Cudahy Packing Co., v. Holland, 315
U.S. 357, 62 S. Ct. 654 (1942), the Supreme Court held that the
Wage-Hour Administrator could not delegate to a regional
director the power to sign and issue subpoenas. A few years
later, however, the Supreme Court retreated from this strict
restriction on subdelegation authority and acknowledged that the
existence of rulemaking authority may itself be an adequate
source of authority to delegate a particular function, "unless
by express provision of the Act or by implication it has been

withheld." Fleming v. Mohawk Wrecking and Lumber Co., 331 U.S.
111 (1947). If there is no statute specifically limjiting

subdelegation authority, federal courts uniformly have allowed
subdelegation of duties within an agency or to subordinates
based on general delegation authority. United States v, Cuomo,
525 F.2d 1285, 1287-88 (5th Cir., 1976); In re Persico, 522 F.2d
41 (2d Cir., '1975); United States v. Wrigley, 520 F.2d 362 (8th
Cir.), cert. denied, 423 U.S. 987 (1975); United States v.
Cravero, 545 F.2d 406 (Sth Cir. 1976), cert. denied, 430 U.S.

983 (1977). As stated in Hall v. Marshall, 476 F. Supp. 262,
272, aff'd, 622 F.2d 78 (3d Cir. 1980): "While the legality of

a subdelegation of an agency's power is primarily a function of
legislative intent, the omission of any specific grant of power
to delegate should not be construed as a denjal of that power.
[Citations omitted.]"

The Montana Supreme Court similarly has held that an agency
director may delegate his final decisionmaking authority to a
subordinate even without express or specific legislation
authorizing such delegation. In Hoven, Vervick and Amrine v.
Montana Commissioner of Labor and Industry, 46 St. Rptr. 1024,
774 P.2d 995 (1989), the Court relied wupon section
2-15-112(2){(b), MCA, which expressly allows the head of a
department to delegate “"any of the functions vested in the
department head to subordinate employees."

Given this current approach in allowing delegation based on
broad general authority and given the legislative history of
Senate Bill 321, the term "implementation" as used in section
75-10-405 (2){c)(vi), MCA, must be construed in its broadest
sense. As such, the answer to your first two questions is that
the department can lawfully delegate enforcement authority and
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that local governments may, on behalf of the department, use any
of the enforcement methods available to the department provided
they are properly designated agents of the department.

Your third question asks what form the delegation must take.
The restriction on delegation still exists when there is a
concern that one individual subject to the political process
should be held publicly responsible for agency action. Should
abuses occur in the administrative process, responsibility
should be traceable to one identifiable person. United States
v. Turner, 528 F.2d 143, 151 (1975) (construing United States
v. Giordano, 416 U.S. 505 (1974) and the federal restrictions
on delegation of authority by the Attorney General under the
federal statutes governing electronic surveillance.)

Here, the lines of authority should be clearly drawn through the
letters of designation that the department issues to the local
government units. The subdelegation should not involve a
"surrender"” or "abdication" of authority. In State ex rel,
Browning v. Brandjord, 106 Mont. 395, 81 P.2d 677, 682 (1938),
the court recognized that a state agency may not merely pass
funds through the agency without entering into a contract with
the entity receiving the funds.

The department rules indicate that the department will maintain
some oversight of the implementing agencies. The department
will have a list of all persons directly involved in
implementing the program. § 16.45.1002(2), ARM. The department
may Set forth any ‘“conditions or limitations determined
necessary by the department"” in the letters of designation.
§ 16.45.1003(6), ARM. Under section 16.45.1004, ARM, the
implementing agency must report to the department quarterly
describing all inspections and enforcement activity undertaken
in the preceding calendar quarter. If the department determines
that the implementing agency is not conducting inspections or
enforcements in accordance with department rules, the department
may revoke the letter of designation. § 16.45.1005, ARM.

While accountability provisions could be negotiated by contract
through interlocal agreements, interlocal agreements need not
be the exclusive method of delegation, especially in light of
express legislative authorization through +the rulemaking
process. See 38 Op. Att'y Gen. No. 75 (1980). The proposed
letters of designation are an appropriate method for delegation
of department authority as long as the letters clearly delineate
the rights, duties, and responsibilities of the department and
the local governments.

THEREFORE, IT IS MY OPINION:

1. In light of the nonrestrictive language in section
75-10-405(2)(c)(vi), MCA, allowing the department to
delegate to local agents the implementation of the
underground storage tank program, the department may
delegate to properly designated local agents
enforcement of the statutes and rules governing the
program.
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2. The department's designated local agents may, on
behalf of the department, use any of the enforcement
methods available to the department.

3. The letters of designation issued by the department
delegating authority to local agents are an
appropriate method for delegation as long as the
letters c¢learly define the rights, duties, and
responsibilities of the department and local agents.

Sincerely,

Wiau éme.

MARC RACICOT
Attorney General
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VOLUME NO. 43 OPINION NO. 66

EDUCATION - Calculation of average number belonging;

PUBLIC FUNDS - Calculation of average number belonging;

PUBLIC INSTRUCTION, SUPERINTENDENT OF - Calculation of average
number belonging;

SCHOOL DISTRICTS - Calculation of average number belonging;
MONTANA CODE ANNOTATED - Sectijon 20-9-311(3).

HELD: School districts must, for purposes of calculating
ANB, aggregate the numbers of full-time pupils in all
schools in the district, except when a school of the
district is located more than three miles beyond the
incorporated limits of a city or town or when a school
of the district is located more than three miles from
another school of the district.

July 18, 1990

Robert L. Deschamps III1
Missoula County Attorney
Missoula County Courthouse
Missoula MT 59802

Dear Mr. Deschamps:

You have requested my opinion on a guestion regarding section
20-9-311(3), MCA, and the calculation of “average number
belonging” (ANB}.

Your question is phrased as follows:

For purposes of calculating "average number belonging”
(ANB) under section 20-9-311(3), MCA, may a school
district count students separately in separate schools
if the schools are three or more miles from
incorporated limits of a city or town, or must the
schools also be three or more miles from another
school in the district?

The relevant portion of section 20-9-311, MCA, was enacted by
the Montana Legislature in 1987 as HB 340. That section
provides, in pertinent part:

(3) The average number belonging of the regularly
enrolled, full-time pupils for the public schools of
a district must be based on the aggregate of al) the
regularly enrcolled, full-time pupils attending the
schools of the district, except that when:

{a} a school of the district is located more than 3
miles beyond the incorporated limits of a city or town
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or from another school of the district, all of the

regularly enrolled, full-time pupils of the school

must be calculated individually for ANB purposes(.]
[Emphasis added.]

Your question arises because it has been suggested that the
legislative intent of the statute compels the conclusion that
the word "or"” be read as "and."

The Montana Supreme Court has repeatedly stated the standard and
method by which legislative intent is to be established.

The jintentjon of the legislature must first be
determined from the plain meaning of the words used,
and if interpretation of the statute can be so
determined, the courts may not go further and apply
any other means of interpretation. [Citations
omitted. ]

Dupphy v. Anaconda Company, 151 Mont. 76, 80, 438 P.2d 660, 662
(1968). The Montana Supreme Court has consistently followed the
teaching of Dunphy holding that the intention of the Legislature
is to be ascertained from the plain meaning of the words used
in the statute, and if the intent can be determined from the
plain meaning of the statutory words, other means of
interpretation may not be used. The role of the court, and one
that this office must also follow when called upon to review
statutes and their construction, is to "declare what in terms
or in substance is contained in the statute and not to insert

what has been omitted." Dunphy, 151 Mont. at 80, 438 P.2d at
662. See State v. Thompson, 46 St. Rptr. 1065, 1070, P.2d

.~ {1990), in which the Montana Supreme Court noted: "[T]he
business of courts, however, is to interpret statutes, not to
rewrite them, nor to insert words not put there by the
legislature.” It is presumed that the Legislature understood
ordinary and elementary rules of construction of the English
language when it enacted a law. State v, Miller, 231 Mont. 497,
517, 757 P.2d 1275, 1287 (1988).

In the case of section 20-9-311(3)(a), MCA, the words of the
Legislature are clear. School districts may count students by
separate school for ANB purposes if the school buildings are (1)
more than three miles beyond the incorporated limits of a city
or town, or (2) three miles from another school in the district.

§ 20-9-311(3)(c)., MCA.

As noted above, when the language of a statute is as clear as
this statute's, it would be inappropriate for a court to look
at means of interpreting the statute other than the plain words.
However, even if it were appropriate to refer to the legislative
history, it does not support a different reading from that
compelled by the statute's plain wmeaning. During hearings on
the legislation, Gene Donaldson, sponsor of the bill, testified
that
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[i]t dealt with the method of determining average
number belonging within the schools. Currently, the
law allows that each school district is computed
separately unless they are within an incorporated
city. He said he has found current situations where
there is one school across the street from another
school and they were receiving their ANB individually.
He said the bill would direct schools to compute their
ANB on a total unless they are three miles or further
apart.

House Education Committee, February 6, 1987. This legislative
history does not Iindicate that both prongs of section
20-9-311(3)(a), MCA, must be met before a school district can
calculate ANB individually. Therefore, even if the statute were
unclear or ambiguous, the legislative history does not indicate
that school districts must satisfy both prongs of the statute
in their calculation of ANB.

THEREFORE, IT IS MY OPINION:

School districts must, for purposes of calculating ANB,
aggregate the numbers of full-time pupils in all schools
in the district, except when a school of the district is
located more than three miles beyond the incorporated
limits of a city or town or when a school of the district
is located more than three miles from another school of the
district.

Sincerely,

Mor. ol

MARC RACICOT
Attorney General
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VOLUME NO. 43 OPINION NO. 67

LICENSES, PROFESSIONAL AND OCCUPATIONAL - Public¢ contractors;
SCHOOL BOARDS - Requirement for public contractor's license when
awarding bids;

SCHOOL DISTRICTS - Requirement for public contractor's license
when awarding bids;

ADMINISTRATIVE RULES OF MONTANA - Section 8.115.301;

MONTANA CODE ANNQTATED - Title 37, chapter 71; sections
2-4-102(11), 20-9-204, 37-71-101(3), 37-71-203.

HELD: Title 37, chapter 71, MCA, which requires a person
performing public construction work to have a public
contractor's license, applies to persons or firms who
contract to sell and install carpeting on school
district property where the value of the contract
exceeds $5,000.

July 30, 1990

James C., Nelson

Glacier County Attorney
P.0. Box 428

Cut Bank MT 59427

Dear Mr. Nelson:
You have requested my opinion on the following question:

Is Title 37, chapter 71, MCA, which requires a person
performing public construction work to have a public
contractor's license, applicable to persons or firms
who contract to install wall-to-wall carpeting on
school district property where the contract price
exceeds $5,000?

You have informed me that School District No. 15 recently
awarded a bid in excess of %5,000 for the purchase and
installation of new carpeting in eight classrooms of a district
elementary school. The unsuccessful bidder holds a public
contractor's license issued pursuant to Title 37, chapter 71,
MCA, and challenged the award on the basis that the successful
bidder did not have a public contractor's license. The Montana
Department of Commerce construes the applicable law as requiring
the bidders to be licensed.

Section 37-71-203, MCA, requires that all bids and proposals for
the construction of any public contract project subject to the
provisions of Title 37, chapter 71, MCA, contain a statement
that the bidder has a public contractor's license. A "public
contractor” within the meaning of that chapter includes any
person who submits a proposal or enters into a contract to
perform public construction work with a public board or agency
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authorized to award contracts for any public work when the
contract price exceeds $%$5,000. § 37-71-101(3), MCA. A school
board is a public board authorized to enter such contracts on
behalf of the school district. § 20-9-204, MCA. Thus, if the
sale and installation of carpeting in the elementary school is
"public construction work," the bidder is statutorily required
to hold a public contractor's license.

Case law from the other states generally excludes installation

of carpeting from the definition of construction. See
Marston's, Inc. v. Roman Catholic Church of Phoenix, 644 P.2d
244 (Ariz. 1982); Raby v. Westphall Homes, Inc., 414 P.2d 227

(N.M. 1966); Finley-Gordon Carpet Co. v. Bay Shore Homes, Inc.,
247 Cal. App. 2d 131, 55 Cal. Rptr. 378 (1966). However, those
cases construe narrower, more conventional definitions of
"construction." In Marston's, Inc., 644 P.2d 244, the question
hinged upon whether or not the product became a permanent part
of the structure. 1In Raby, 414 P.2d 227, and Finley-Gordon, 55
Cal. Rptr. 378, no contractor's license was required to install
carpet under statutes excluding anyone who merely furnished
materials or supplies without fabricating them into the
structure. 1In contrast, the definition of "public construction
work” set forth in section 8.115.301, ARM, a rule promulgated
by the Montana Department of Commerce, is very broad. The rule
states:

(1) A "public contractor" is anyone who submits a
proposal to or enters into a contract with a
governmental agency or department for the construction
or reconstruction of any public work, the cost of such
construction or reconstruction being greater than
$5,000. The term 'public contractor" includes
subcontractors.

(2) For the purpose of determining the type of work
which requires a public contractors [sic] license, the
words “"public construction work", as referred to in
37-71-101 (3), MCA, are broadly construed to include
any work requiring the installation, addition,
placement, replacement, or removal of any equipment,
parts, gtructures, or materials of any kind whatever.
This rule applies to all contracts exceeding $5,000
whether or not such contracts require performance of
service, maintenance, repair, or any other type of
work in additien to or as part of the work as above

construed. [Emphasis added.]
§ 8.115.301, ARM. A properly adopted rule implementing a
statute has the force of law. § 2-4-102(11), MCA. Assuming the
validity of the above-cited rule, "public construction work"
includes the installation or replacement of materials of any
kind. I therefore conclude that under Montana statutes and

rules the sale and installation of carpeting for a cost
exceeding $5,000 is public construction work and the bidder is
required to have a public contractor’'s license.
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THEREFORE, IT IS MY QPINION:

Title 37, chapter 71, WMCA, which reguires a person
performing public construction work to have a public
contractor’'s license, applies to persons or firms who
contract to sell and install carpeting on school district
property where the value of the contract exceeds $5,000.

Sincerely,
‘MAWw Q;U@j

MARC RACICOT
Attorney General
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VOLUME NO. 43 OPINION NO. 68

COUNTIES - Whether a refuse disposal district is a "political
subdivision”;

COUNTY GOVERNMENT - Whether a refuse disposal district is a
"political subdivision";

INVESTMENTS, BOARD OF - Whether a refuse disposal district is a
"political subdivision";

LOCAL GOVERNMENT - Whether a refuse disposal district is a
"political subdivision";

SOLID WASTE - Whether a refuse disposal district is a "political
subdivision';

MONTANA CODE ANNOTATED -~ Sections 7-12-1131, 7-12-2123,
7-13-202, 7-13-204 to 7-13-210, 7-13-213, 7-13-215, 7-13-231,
7-13-232 to 7-13-234, 7-13-2218, 7-13-2221, 7-14-219, 7-33-2105,
7-34-2122, 15-1-101(2), 17-5-1601 to 17-5-1651, 17-5-1604(3),
75-10-101 to 75-10-125, 75-10-103, 75-10-112, 76-15-4013,
85-7-15%02;

OPINIONS OF THE ATTORNEY GENERAL - 43 Op. Att'y Gen. No. 56
(1990), 42 Op. Att'y Gen. No. 80 (1988), 38 Op. Att'y Gen. No.
87 (1980), 37 Op. Att'y Gen. No. 22 (1977), 35 Op. Att'y Gen. No.
71 (1974). :

HELD: A refuse disposal district is not a "political
subdivision” as that term is wused in section
17-5-1604(3), MCA.

July 31, 1990

David M. Lewis, Executive Director
Board of Investments

Department of Commerce

Capitol Station

Helena MT 59620

Dear Mr. Lewis:
You have requested my copinion on the following question:

Is a refuse disposal district a "political subdivision"
as that term is used in section 17-5-1604(3), MCA?

Your question invelves interpretation of the Municipal Finance
Consolidation Act (MFCA), §§ 17-5-1601 to 1651, MCA. One of the
policies underlying the MFCA is to

foster and promote, by all reasonable means, the
provision of efficient capital markets and facilities
for borrowing money by counties, cities, towns, school
districts, special taxing districts, and other public
bodies to pay for capital improvements and other needs
as otherwise authorized by law[.]
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§ 17-5-1602(1){(a), MCA. The MFCA is also designed to give local
government units the ability to borrow money at lower interest
rates. § 17-5-1602(1)(b), MCA. The Board of Investments (Board}
tries to accomplish these goals by pooling debt instruments from
local government units and by providing additional security for
the payment of the instruments. § 17-5-1602(2)(b), MCA.

Section 17-5-1604(3), MCA, defines local government unit for
purposes of the MFCA:

"Local government unit" means any municipal corporation
or political subdivision of the state, including
without limitation any c¢ity, town, county, school
district, or other special taxing district.

Your question 1is whether a refuse disposal district is a
"political subdivision" as that term is used in this section.

A refuse disposal district is an area with definite boundaries
established for the purpose of collecting and disposing of all
refuse in the district. § 7-13-202(5), MCA. A refuse disposal
district is created by resolution of the county commissioners
after notice and opportunity for hearing on protest. §§ 7-13-204
to 210, MCA. Once a district is created, the commissioners
appeint a board of directors. § 7-13-213, MCA. Section
7-13-215, MCA, describes the powers and duties of the board of
the refuse disposal district and provides in pertinent part:

The board of a refuse disposal district established and
organized under this part has the following powers and
duties, with the approval of the county commissioners
of the counties involved:

(8) to borrow from any loaning agency funds available
for assistance in planning or financing a refuse
disposal district and repay these with the money
received from the fees levied under this part.

The refuse board may also establish a service fee, with the
approval of the county commissicners, provided a public hearing
is held if a written protest has been made. § 7-13-231, MCA.
An increase in fees may not be approved and implemented without
notice and opportunity for hearing. 1Id. The amount of the fee
is based upon a family residential unit with fees for commercial
and business accounts based on a comparison with the family unit
as to the volume and type of waste produced. § 7-13-232, MCA.
The amount of the fee is placed on tax notices and collected with
the property tax. Failure to pay the fee results in a lien upon
the property. § 7-13-233, MCA. Only the county commissioners
may issue warrants upon claims approved by the refuse board.
§ 7-13-234, MCA.
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Initially, it must be noted that a refuse district may not be
considered a "special taxing district" as that term is used in
section 17-5-1604(3), MCA. As generally defined, the term
"taxing unit” is

deemed to include a county, city, incorporated town,
township, school district ... or any person, persons,
or organized body authorized by law to establish tax
levies for the purpose of raising public revenue.

§ 15-1-101(2), MCA. 1n 42 Op. Att'y Gen. No. 80 (1988), a rural
fire district operated by the county was not considered a "taxing
unit." That opinion stated:

Where the county commissioners and not the fire
district itself establish the tax levy for the
district, the definition of "taxing unit" does not
encompass the fire district. A "taxing unit" entails
an entity that establishes its own tax levy. In this
situation, the board of county commissioners and not
the fire district has this role. Thus, a fire district
operated by the county and not by a board of trustees
is not a "taxing unit." A rural fire district operated
by a board of trustees, however, is a "taxing unit”
within the meaning of section 15-10-412, MCA.

42 Op. Att'y Gen. No. 80 at 315, This reasoning is equally
applicable to a refuse district. A refuse district, as discussed
above, has no independent governing body. The district must have
the approval of the board of county commissioners before
establishing a service fee. § 7-13-231, MCA. Regardless of
whether or not the assessment may be considered a "tax," a refuse
district would not fall within the meaning of a "special taxing
district” as used in section 17-5-1604, MCA.

In order to determine whether a refuse district is a political
subdivision under section 17-5-1604(3), MCA, an analysis of the
nature and duties of a refuse district is necessary. In 43 Op.
Att'y Gen. No. 56 (1990}, slip opinion at 5 and 6, I recently
acknowledged that while a rural fire district is not a "local
governmént unit” per se, it may be considered a "political
subdivision" of the county and therefore eligible to participate
in the Interlocal Cooperation Act. Id. at 6. See also 38 Op.
Att'y Gen. No. 87 at 302 (1980); 35 Op. Att'y Gen. No. 71 at 173,
174 (1974y. I concluded that a rural fire district was a
"political subdivision" because it was a "public agency" as that
term is used in the Interlocal Cooperation Act. 1T looked to the
following criteria:

Fire district trustees govern and manage the affairs

of the fire district; have the authority to provide
firefighting apparatus, equipment, housing, and
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facilities for the protection of the district; appoint
and form fire companies; and prepare annual budgets.

43 Op. Att'y Gen. No. 56, slip op. at 6. Based on this
delegation of powers to the board of trustees of the fire
district, 1 concluded that rural fire districts are "political
subdivisions” within the meaning of the Interlocal Cooperation
Act. Id.

By contrast, refuse disposal districts have no delegation of
authority similar to that described in 43 Op. Att'y Gen. No. 56.
Section 7-13-215, MCA, expressly provides in pertinent part:

The board of the refuse disposal district ... has the
following powers and duties, with the approval of the
county commissioners of the counties involved
[Emphasis added.]

In Ryan v. Board of County Commissioners, 190 Mont. 273, 620 P.2d
1203, 1207-08 (1980), the Court stated this language means that,
"{t]he County Commissioners have been given supervisory authority
over its Refuse Board.” The Court in Ryan relied upon reasoning
in McCarten v. Sanderson, 111 Mont. 407, 109 P.2d 1108 (1941),
which described the type of discretion that comes with use of the
word "approval":

"Approval" implies knowledge and the exercise of
discretion after knowledge [citation omitted], the
exercise of judgment [citation omitted], the act of
passing judgment, the use of discretion, and the
determination as a deduction therefrom ([citation
omitted], unless limited by the context of the statute.

111 Mont. at 415, 109 P.2d at 1112. Applying this definition,
the approval authority vested in the county commissioners, in
effect, signifies the authority to supervise the refuse board.

In 37 Op. Att'y Gen., No. 22 at 97 (1977), rural improvement
districts were determined to be "local governmental units”
because such districts may include more than one county and have
governing boards separate and distinct from the boards of county
commissioners. 37 Op. Att'y Gen. No. 22 at 96. Refuse disposal
districts are dissimilar from rural improvement districts in that
they do not have an independent governing body. The board of a
refuse disposal district may not take any significant action
without first obtaining the approval of the county commissioners
of the counties involved In the district. § 7-13-215, MCA. See
also §§ 7-13-231 (commissioner approval before raising fees), and
7-13-234, MCA (only the county commissioners may authorize
drawing warrants from the refuse district's special fund).
Compare §§ 7-12-2123 {(rural improvement districts), B85-7-1902
(irrigation districts), 7-13-2218 and 7-13-2221 (water and sewer
districts), 76-15-403 {conservation districts), 7-12-1131
(business improvement districts), 7-14-219 (urban transportation
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districts), 7-34-2122 (hospital districts), and 7-33-2105, MCA
(rural fire districts}). while this list is not intended to be
exhaustive of all of the statutes that delegate authority to
independent governing boards, a comparison of them is helpful in
distinguishing those governing boards which do not need prior
approval of the county commissioners before exercising their
powers and duties from refuse boards which do require such prior
approval. Because the refuse board is not a separate and
independent body and has not been delegated supervisory authority
over the refuse disposal district, I conclude that a refuse
disposal district cannot be considered a "political subdivision”
as that term is used in section 17-5-1604(3), MCA.

I am aware that a refuse disposal district is expressly defined
as a "local government” in section 75-10-103, MCA, for purposes of
sections 75-10-101 to 125, MCA. I am also aware of the broad
powers and duties given such "local governments" under section
75-10-112, MCA. Nevertheless, the powers and duties of a refuse
disposal board are specifically defined and limited by section
7-13-215, MCA, not by section 75-10-112, MCA. Section 7-13-218,
MCA, addresses only refuse boards while section 75-10-112, MCA,
includes refuse boards and other entities. Special statutes
normally prevail over general. § 1-2-102, MCA. Dolan v. School
District No. 10, 195 Mont. 340, 346, 636 P.2d 825, 828 (1981).

THEREFORE, IT IS MY QPINION:

A refuse disposal district is not a "political subdivision®
as that term {s used in section 17-5-1604(3), MCA.

Sincerely,

“Mane RN

MARC RACICOT
Attorney General
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VOLUME NO. 43 OPINION NO. 69

COUNTIES - Fees for county superintendent of schools in addition
to salary;

COUNTY OFFICERS AND EMPLOYEES - Fees for county superintendent
of schools in addition to salary;

PUBLIC QFFICERS - Fees for county superintendent of schools in
addition to salary;

SALARIES - Fees for county superintendent of schools in addition
to salary;

MONTANA CODE ANNOTATED -~ Sections 20-3-201(2), (3), 20-3-212;
OPINIONS OF THE ATTORNEY GENERAL - 41 Op. Att'y Gen. No. 33
(1985), 41 Op. Att'y Gen. No. 12 (1985), 39 Op. Att'y Gen. No.
7 (1981), 37 Op. Att'y Gen. No, 63 (1977), 37 Op. Att'y Gen. No.
13 (1977), 36 Op. Att'y Gen. No. 110 (1976), 36 Op. Att'y Gen.
No. 63 (1976), 35 Op. Att'y Gen. No. 32 (1973), 35 Op. Att'y
Gen. No. 31 (1973), 34 Op. Att'y Gen. No. 15 (1971).

HELD: A qualified county superintendent of schools entering
into a contractual agreement pursuant to section
20-3-201(3), MCA, to provide services in a county
lacking a gqualified county superintendent of schools
is entitled to additional compensation for services
rendered.

July 31, 1990

Arnie A. Hove

McCone County Attorney
P.0. Box 184

Circle MT 59215

Dear Mr. Hove:
You have requested my opinion on the following question:

Does section 20-3-201(3), section 20-3-212, Mca, or
any other section prohibit a qualified county
superintendent of schools from receiving a fee for
services provided pursuant to a contract authorized
under section 20-3-201(3), MCA?

You have indicated that the offices of county superintendent of
schools and county treasurer have been consolidated in McCone
County. The holder of the consolidated office lacks the
statutory qualifications associated with the office of county
superintendent and is therefore unable to conduct hearings
involving contested school matters. You further indicate that
your county has difficulty locating a qualified county
superintendent willing to enter into a contract to cenduct such
hearings due to the unsettled question of whether such officer
is entitled to receive a fee for services rendered.
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The context in which your question arose is quite clear. Prior
to 1979, the consolidation of the office of county
superintendent with any other county office "carr(ied] with it
the minimum qualification for each office as prescribed by

statute.” Thus, "{a]n individual must meet the minimum
qualification for each office to be eligible for the
consolidated county office.” 35 Op. Att'y Gen. No. 31 at 72
(1973). The minimum qualifications required for the office of

county superintendent are set forth in section 20-3-201(2), MCA,
which provides as follows:

(2) Any person shall be qualified to assume the office
of county superintendent who:

(a) is a gualified elector;

{b) holds a valid teacher certificate issued by the
superintendent of public instruction; and

(c) has not less than 3 years of successful teaching
experience. ’

In 1979, legislation was enacted removing the mandatory
qualifications set forth in section 20-3-201(2), MCA, when the
office of county superintendent was consolidated with another
county office, 1979 Mont. Laws. ch. 355. Following further
amendment in 1985, section 20-3-201, MCA, currently provides in
pertinent part as follows:

(3) When the office of county superintendent of
schools is consolidated with another county office
within the county, the officeholder shall have the
qualifications of subsection (2) or he shall, with the
approval of the governing body, contract for the
services of another county superintendent, with
approval of the governing body of that c¢ounty, to
perform the duties required of a county superintendent
in 20-3-207 and 20-3-210. The officeholder may
contract for the services of another county
superintendent to perform other duties required by law

of a county superintendent. The superintendent of
public instruction shall prescribe a contract form to
be used.

The legislative history of the 1985 amendment indicates that the
Legislature failed to resolve the issue of whether a qualified
county superintendent is entitled to additional compensation
pursuant to a contract to perform the functions ©of a county
superintendent in another county. See Minutes of the House
Education and Cultural Resources Committee hearing on Senate
Bill 168, held March 18, 1985, at 4.
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The appropriate analysis for the resolution of your question is
provided in a prior Attorney General's Opinion:

The Montana Supreme Court addressed itself to a
similar situation in Anderson v. Hinman, 138 Mont.
397, 357 P.2d 895 (1960), a case concerning increased
responsibilities for the clerk of the supreme court.
The Montana Supreme Court, in that decision, allowed
additional compensation to the clerk for services
rendered which were not provided by law. The court
said, at page 412:

"The Clerk of the Supreme Court is paid a salary under
Section 25-501, R.C.M. 1947, which is to compensate
him 'for all services required of him or which may
hereafter devolve wupon him by law.' (section
25-501.1). This does not preclude him from receiving
compensation for services he may provide which are not
required by law, The general rule of law is stated
in [67 C.J.S5. Officers § 227, at 727-28]:

“'... an officer is not obliged, because his office
is salaried, to perform all manner of public service
without additional compensation, and for services
performed by request, not part of the duties of his
office, and which could have been as appropriately
performed by any other person, he may recover a proper
remuneration.'" [Emphasis theirs.)

34 Op., Att'y Gen. No. 15 at 132, 133-34 (1971).

The foregoing is merely an outgrowth of the familiar principle
that public officers may not receive additional compensation for
discharging the duties associated with their office beyond that
provided by their reqular salary. Thus, because in each
instance the act in question constituted a duty associated with
the office, it has been held that: a clerk and recorder is not
entitled to additional compensation for serving as election
administrator, 41 Op. Att'y Gen. No. 33 at 124 (1985); 39 Op.
Att'y Gen., No. 7 at 27 (1981); a court reporter is not entitled
to additional <compensation when court is held in another
judicial district, 41 Op. Att'y Gen. No. 12 at 42 (1985); a
county attorney is not entitled to additional compensation for
prosecuting the appeal of a decision of the county tax appeal
board, 37 Op. Att'y Gen. No. 63 at 256 (1977).

The converse is equally true. Unless specifically prohibited
by law, a public officer is entitled to additional compensation
for the rendition of services beyond those required by the
duties associated with his office. Thus, because in each
instance the service in question was beyond the scope of the
duties associated with the office, it has been held that: a
deputy sheriff is entitled to additional compensation for
operating the county ambulance, 37 Op. Att'y Gen. No. 13 at 51
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(1977); a court reporter is entitled to additional compensation
for recording grand jury proceedings, 36 Op. Att'y Gen. No. 110
at 564 (1976); a deputy clerk and recorder is entitled to
additional compensation for serving as registrar, 36 Op. Att'y
Gen. No. 63 at 438 (1976); the director of the Montana Water
Resources Board is entitled to additional compensation for
performing additional duties not required by law, 34 Op. Att'y
Gen. No. 15 at 132 (1971).

However, a public officer may not accept additional compensation
when specifically prohibited by law,. Thus, it has been held
that district judges may not accept additional compensation for
services beyond the scope of judicial duties in view of the
specific prohibition set forth in Article VII, section 9 of the
Montana Constitution, 35 Op. Att'y Gen. No. 32 at 72 (1973).

The resolution of your question therefore depends upon whether
the statutory duties of a qualified county superintendent
include performing the functions thereof in another county which
lacks a qualified county superintendent and whether additional
compensation therefor is prohibited by law.

The duties of a county superintendent are specified in Title 20,
chapter 3, part 2, MCA. The statutory provisions therein do not
require a qualified county superintendent to act as such in any
county other than the county in which he or she holds office.
Therefore, a qualified county superintendent entering into a
contractual agreement pursuant to section 20-3-201(3), MCA, to
provide services in a county lacking a qualified county
superintendent is entitled to additional compensation,

You have asked whether section 20-3-212, MCA, prohibits
additional compensation where contracts pursuant to section
20-3-212, MCA, are involved. Section 20-3-212, MCA, provides
as follows:

20-3-212. The county superintendent to appoint
another county superintendent. (1) When a county

superintendent is disgualified pursuant to 20-3-211,
that county superintendent must appoint another county
superintendent to hear and decide the matter of
controversy arising pursuant to 20-3-210.

(2) The county in which the controversy was initiated
shall reimburse the county served by the county
superintendent appointed pursuant to subsection (1)
for actual costs of travel, room, and board as a
result of the appointment. Such county superintendent
is entitled to expenses as provided in 20-3-203(1).
[Emphasis added.}

The application of section 20-3-212, MCA, is limited by its
terms to instances where an otherwise qualified county
superintendent is disqualified pursuant to section 20-3-211,
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MCA, {rom hearing or deciding contested matters. The latter
statutory provision has application where an otherwise gqualified
county superintendent is a party or is related to a party, has
personal interest or bias in the result, or the contested matter
involves a handicapped child. Thus, section 20-3-212, MCA, has
no application to contracts under section 20-3-201(3), MCA.

THEREFORE, IT 1S MY OPINION:

A qualified county superintendent of schools entering into
a contractual agreement pursuant to section 20-3-201(3),
MCA, to provide services in a county lacking a qualified
county superintendent of schools is entitled to additional
compensation for services rendered.

Sincerely,

Mone Rawol

MARC RACICOT
Attorney General
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rulesg, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. In
addition, the committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or. amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

Use of t

Known
Subject
Matter

Statute
Number and
Department

MONTANA ADMINISTRATIVE REGISTER

Administratjve Rules of Montana (ARM} is a

looseleaf compilation by department of all rules
of state departments and attached bhoards
presently in effect, except rules adopted up to
three months previously.

an s ve Reqig is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General's Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

istrative Rules nt ARM) :

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which 1lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Procedure Act for inclusion in
the ARM. The ARM is updated through June 30, 1990. This table
includes those rules adopted during the period July 1, 1990
through September 30, 1990 and any proposed rule action that is
pending during the past 6 month period. (A notice of adoption
must be published within 6 months of the published notice of the
proposed rule.) This table does not, however, include the
contents of this issue of the Montana Administrative Register
(MAR) .

To be current on proposed and adopted rulemaking, it |is
necessary to check the ARM updated through June 30, 1990, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1990 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

I-X1II and other rules - Veteran's Employment Preference -
Veteran's and Handicapped Person's Employment
Preference, p. 1361, 478

2.5.118 and other rules - Procuring Supplies and Services, p.
1419

2.13.102 Use of the State Telecommunication Systems, p. 397,
928

2.21.3712 and other rule - Recruitment and Selection -

Reduction in Force, p. 1417

2.21.8017 and other rule - Grievances, p. 1997, 377

(Public Employees' Retirement Board)

2.43.302 and other rules - Montana's Retirement Systems -
State Social Security Program - Purchasing Service
Credit ~ Post-retirement Benefit Adjustments - Return
to Covered Employment After Retirement, p. 1999,
994A, 1250

AGRICULTURE epartment of, Ti

I-LV Montana Agricultural Chemical Ground Water Protection
Act, p. 1199

4.12.1012 Grain Fee Schedule, p. 1056, 1452

4.12.1202 and other rules - Alfalfa Leafcutting Bees, p. 1,
378, 704
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AUDITOR, Title 6

I-VII Establishment and Operations of a Prelicensing
Education Program, p. B8, 487
6.6.505 and other rules - Medicare Supplement Insurance

Minimum Standards, p. 1285

COMMERCE artment of, Title 8

(Board of Architects)

8.6.406 and other rules - Reciprocity - Qualification
Required for Branch Office - Examinations -
Individual Seal - Renewals = Standards of
Professional Conduct - Fee Schedule - Architect

Partnerships to File Statement with Board Office -
Board Meetings - Seal - Governor's Report - Financial
Records and Other Records - Grant and Issue Licenses
- Duplicate License - Public Participation, p. 250,
583

{Board of Athletics)

8.8.2804 and other rules - Licensing Requirements - Contracts
and Penalties - Boxing Contestants -~ Physical
Examination - Ring - Equipment - Disciplinary Actions
- Relationship of Managers and Boxers, p. 765, 1143

(Board of Chiropractors)

I-v Applications - Minimum Requirements for Certification
~ Approval of Training Programs - Recertification and
Fees of Impairment Evaluators, p. 255

1-v Applications ~ Minimum Requirements for Certification
-~ Approval of Training Programs - Recertification -
Fees of Impairment Evaluators, p. 399, 1453

8.12.601 and other rules - License Applications - Educational
Standards for Licensure - License Examinations -
Temporary Permits - Renewals - Unprofessional Conduct
Standards - Reinstatement of Licenses - Disciplinary

Actions - Recordation of License - Definitions,
p- 258, 995
8.12.601 and other rules - Applications - Renewal Fees -~

consclidating Board Fees Into One Central Rule,
p. 769, 1144, 1251

(Board of Cosmetologists)

8.14.401 and other rules - Practice of Cosmetology - Booth
Rentals, p. 658, 1145

(Board of Hearing Aid Dispensers)

8.20.401 Traineeship Requirements and Standards, p. 771

(Board of Landscape Architects)

8.24.409 Fee Schedule, p. 1062

(Board of Medical Examiners)

8.28.402 and other rules - Definitions - Reinstatement -
Hearings and Proceedings - Temporary Certificate -
Annual Registration and Fees - Approval of Schools -
Requirements for Licensure -~ Application for
Licensure - Fees -~ Supervision of Licensees -
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8.48.902

(Board of
8.50.,423

(Board of
8.54.204

8.54,.817

(Board of
8.56.602

(Board of
8.58,401

8.58.412

(Board of
8.61.404
(Board of
8.72.101
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Application for Examination - Reciprocity, p. 867

Professional Engineers and Land Surveyors)
and other rules - Statements of Competency - Land
Surveyor Nonresident Practice in Montana - Avoidance
of Improper Solicitation of Professional Employment,
p. 773

Private Security Patrolmen and Investigators)
and other rules - Definitions - Temporary Employment
- Applications - Examinations - Insurance - Applicant
Fingerprint Check - Fees - Probationary Private
Investigators - Firearms Safety Tests -
Unprofessional Standards - Record Keeping - Code of
Ethics for Licensees — Code of Ethics for Employees -
Powers of Arrest and 1Initial Procedures =
Disciplinary Action, p. 776

Public Accountants)
and other rules - Licensing of Public Accountants,
p. 1870, 584
and other rules - Credit for Service as Report
Reviewer = Definitions = Filing of Reports -
Alternatives and Exemptions Reviews and Enforcement,
p. 1866, 586 .

Radiologic Technologists)
and other rules - Permit Applications - Course
Requirements =~ Permit Examinations - Temporary
Permits - Permit Restrictions, p. 402, 1321

Realty Regulation)
and other rules =~ Administration, Licensing and
conduct of Real Estate Licensees - Registration and
Sales of Subdivisions, p. 405, 1156
Inactive Licenses - Reactivation of Licenses -
Continuing Education, p. 467, 1339

Social Work Examiners and Professional Counselors)
and other rule - Fees, p. 424, 1171

Passenger Tramway Safety)
and other rules - Organization of the Board of
Passenger Tramway Safety, p. 1438

(Milk Control Bureau)

8.79.301

Licensee Assessments, p. 426, 820

(Financial Division)

I-TII

8.80.307

Application Procedure for Authorization to Engage In
the Escrow Business - Change of Ownership in Escrow
Businesses - Examination of Escrow Business, p. 2015,
929

Dollar Amounts to Which Consumer Loan Rates Are to be
Applied, p. 981

(Board of Milk Control)

8.86.301

8.86.505

8.86.506

Class I Price Formula - Class 1 Wholesale Prices,
p. 2101, 821

Quota Rules for Producers Supplying Meadow Gold
Dairies, Inc., p. 2099, 502

and other rules - Statewide Pooling Arrangements as
it Pertains to Producer Payments, p. 2109, 705, 931
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(Local Government Assistance Division)

I Administration of the 1990 Federal Community
Development Block Grant (CDBG) Program, p. 682, 997

(Board of Investments)

I-II Incorporation by Reference of Rules Implementing the
Montana Environmental Policy Act, p. 1222
8,97.802 and other rules - Montana Capital Company Act -

Investments by the Montana Board of Investments,
p. 1881, 503, 716

8.97.1201 and other rule - Names and Addresses of Board Members
- Conventional Loan Program - Purpose and Lean
Restrictions, p. 182, 589

8.97.1302 and other rules - Seller/services Approval Procedures
Forward Commitment Fees, p. 786

(Board of Housing)

8.111.101 and other rules - Organization - Qualified Lending
Institutions - Qualified Loan Servicers - Definitions
- Officers Certification = False or Misleading
Statements - Reverse Annuity Mortgage Loan
Provisions, p. 1306

(Board of Science and Technology Development)

T-XX and other rules - Loans Made by the Montana Board of
Science and Technology Development, p. 428, 1000

EDUCATION, Title 10

(Superintendent of Public Instruction)

I-1V Spending and Reserve Limits, p. 24, 508

I-v Guaranteed Tax Base, p. 15, 507

I-VI Special Education Cooperatives, p. 872, 1252

I-VII Permissive Amount, Voted Amount and School Levies,
p. 29, 510, 723

I-XVII Special Education Due Process Matters, p. 440, 934

I-~XXIT and other Rules - Tuition and Accounting Practices,

p. 330, 717

10.6.101 and other rules ~ All School Controversy Contested
Cases. Before County Superintendents of the State of
Montana, p. 436, 933

10.13.101 and other rules - State Equalization, p. 184, 505

(Board of Public Education)

10.57.107 and other rules - Emergency Authorization of
Employment - Test for Certification, p. 875

10.57.301 and other rule - Endorsement Information -
Endorsement of Computer Science Teachers, p. 2116,
1064

10.57.401 Class I Professional Teaching Certificate, p. 1640,
725

10.57.403 Clasg 3 Administrative Certificates, p. 1227
10.57.601 Request to Suspend or Revoke a Teacher or Specialist
Certificate: Preliminary Action, p. 690
10.65.,101 and other rule - Policy Governing Pupil Instruction-
Related Days Approved for Foundation Program
Calculations ~ Program of Approved Pupil Instruction-
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Related bays, p. 2118, 725

10.67.101 and other rules - State Aid Distribution Schedule -
Reporting Requirements - Notice and Opportunity for
Hearing - Hearing in Contested Cases - After Hearing,
p. 684, 1254

(Montana Arts Council)

10.111.701 and other rules - Cultural and BAesthetic Project
Grant Proposals, p. 789, 1458

FAMILY SERVICES, Department of, Title 11

11.5.605 Access to Department Records, p. 693, 1001

11.7.402 and other rules - Composition of and Criteria for
Approving Recommendations of Youth Placement
Committees - Composition of Foster Care Review
Committees, p. 265, 728

11.12.104 and other rule - Licensure of Youth Care Facilities,
p. 263, 590

18 WILDLIFE AND PARKS epartment o tle 12

I Restricting Public Access and Fishing Near Meontana
Power Company Dams - Specifically Hebgen Dam, p. 878

I-XIT River Restoration Program, p. 795, 1461

12.6.801 and other rule = Restricting Public Access and
Fishing Near Montana Power Company Dams -~ Boating

Closureg, p. 449, 1003

12.6.901 Establishing A No-Wake Restriction Below Canyon Ferry
pam, p. 983, 1460

12.6.901 Water Safety Regulations, p. 452, 1002

12.6.901 Water Safety Regulations - Closing Certain Waters,
p- 35, 514

12.9.205 Manhattan Game Preserve, p. 985

12.9.210 Warm Springs Game Preserve, p. 38, 515

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I-VIII Emergency Adoption ~ Underground Storage Tanks -
Licensing of Underground Tank Installers - Permitting
of Underground Tank Installations and Closures, p.
731

I-X Water Quality = Procedures and Criteria Regarding
Wastewater Treatment Works Revolving Fund, p. 799,
879, 1468

I-XI Handicapped Children's Services Program - Eligibility
for the Handicapped Children's Program - Payment for
Services - Covered Conditions - Record-Keeping -
Application Procedure - Advisory Committee - Fair
Hearings, p. 881, 1256

I=-XXIV Petroleum Tank Release Compensation Program, p. 40,
516

16.8.921 and other rules - Air Quality - Definitions - Ambient
Air Increments - Air Quality Limitations - Exclusions
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from Increment Consumption - Class I Variances -
General, p. 805, 880, 1322

16.32.308 and other rule - Retention of Medical Records by
Health Care Facilities, p. 891, 1259

(Petroleum Tank Release Compensation Board)

16.47.311 and other rule - Definitions - Release Discovered
After April 13, 1989 Construed, p. 1314

HIGHWAYS, Department of, Title 18

18.8.510B and other rules - Convoy Moves of Oversize Vehicles -
Flag Vehicle Requirements, p. 2027, 591

18.8.1101 Movement of Houses, Buildings and Other Large
Objects, p. 578, 1260

INSTITUTIONS, Department of, Title 20

20,3.202 and other rules - Definitions - Clients' Rights -

- Outpatient Component Requirements - Certification
System for Chemical Dependency Personnel - Chemical
Dependency Education Course Requirements - ACT,

p. 2121, 737
20.7.1101 Conditions on Probation or Parole, p. 695

JUSTICE, Department of, Title 23

I-XIV Admission - Attendance ~ Conduct - Evaluations and
Requirements for Graduation from the Montana Law
Enforcement Academy, p. 809, 1261

8.124.101 and other rules - Gambling, p. 2127, 828, 1172

OR D_INDUSTRY e tment itle 24
I Travel Expense Reimbursement, p. 816
I-I1 Establishing Montana's Minimum Hourly Wage Rate,

p. 454, 852

(Workers' Compensation Judge)

24.5.101 and other rules -~ Procedural Rules of the Court,
p. 349, 847

(Human Rights Commission)

24.9.212 Confidentiality ~ Procedure on Finding of Lack of
Reasonable Cause - Contested Case Record - Exceptions
to Proposed Orders, p. 2157, 525

24.9.225 and other rules - Procedure on Finding of Lack of
Reasonable Cause - Issuance of Right to Sue Letter
When Requested by a Party -~ Effect of Issuance of
Right to Sue Letter, p. 1065

24.16.9007 Amendment of Prevailing Wage Rates, p. 986

{(Workers'! Compensation)

24.29.1415 Impairment Rating Dispute Procedure, p. 456, 1004

15-8/16/90 Montana Administrative Register



~1641-

STATE LANDS, Department of, Title 26

I-III Investigation of Complaints Regarding Effects of Hard
Rock Blasting Operations, p. 458, 1470

I~-VII Authorizing Permitting and Requiring Reclamation of

Hard Rock Mills and Operations that Reprocess
Tailings and Waste Rock from Previous Operations,
p. 267, 1008

I-XT1 and other rules - Disposal of Underground Coal Mine
Waste - Individual Civil Penalties - Restrictions on
Financial Interests of Multiple Interest Advisory
Boards, p. 1309, 366A, 936

26.4.724 and other rules - Revegetation of Land Disturbed by
Coal and Uranium Mining Operations, p. 1885, 964

LIVESTOCK, Depar nt o t 3
32.18.101 Hot Iron Brands Required, p. 1315

NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

I Reject or Modify Permit Applications for Consumptive
Uses and to Condition Permits for Nonconsumptive Uses
in Walker Creek Basin, p. 893

(Board of Water Well Contractors)

I Mandatory Training, p. 896

I Abandonment of Monitoring Wells, p. 273, 739

(Board of 0il and Gas Conservation)

I Incorporating by Reference Rules Pertaining to the

Montana Environmental Policy Act, p. 2164, 531

PUBLIC SERVICE REGULATION, Department of, Title 38

I-T1I and other rules =~ Motor Carrier Status - Class C
Contracts - Class € Pickups and Delivery - Contract
and Common Carrier Distinction - Insurance - Transfer
of Authority =~ Carrier Rate Increases - Vehicle
Identification, p. 467, 1263

38.5.2202 and other rule - Federal Pipeline Safety Requlations
Including Drug-Testing Requirements, p. 275, 698

38.5.3332 Customer Billing, p. 192, 593

REVENUE, Department of, Title 42

I Gasoline From Refineries, p. 1071

I-IT1 Property Tax - Reappraisal of Real Property Dealing
With Statistical Procedures and Results, p. 198, 596

I-Vv Property Tax - Reappraisal of Real Property, p. 54,

202, 367, 596
42.5.101 and other rules - Bad Debt Collection, p. 1080
42.11.401 and other rules - Liquor Bailment, p. 1229
42.12.205 and other rule - Requirements When Licensing Is
Subject to Lien, p. 194, 1266
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42.
42.
42.
42.

42.
42,

42,

42.

42.
42.

17.105
18.101

19.301
20.102
20.401
20.420

20.438
22.1311

23.413
24.101

27.604
28.321
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Computation of Withholding Taxes, p. 1803, 121

and other rules - Property Tax - Reappraisal Plan,
p. 2031, 594

Clarification of Exception to Tax Levy Limit, p. 1070
Applications for Property Tax Exemptions, p. 1240

and other rules - Property Tax - Sales Assessment
Ratio, p. 2039, 596
and other rules -~ BSales Assessment Ratio Study,

p. 818, 1270
Sales Assessment Ratio Study, p. 700, 1271

Updating Trend Factors for Industrial Machinery and
Equipment, p. 1074

carryover of Net Operating Losses =~ Corporation
License Tax, p. 2166, 645
and other rules - Subchapter S Elections for

Corperations, p. 1082

Payment of Alcohol Tax Incentive, p. 1072

Reguired Records - Audits - Motor Fuels Tax, p. 580,
1174

SECRETARY OF STATE, Title 44

(Commissioner of Political Practices)

44.10.331 Limitations on Receipts From Political Committees to
Legislative Candidates, p. 203, 532

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I and other rules - Orthodontia and Dentures, p. 917,
1331

I-II Transitional child Care, p. 207, 533

I-III Freestanding Dialysis Clinics, p. 1086 .

I-VIII Skilled Nursing and Intermediate Care Services 1In
Institutions for Mental Diseases, p. 278, 1175

I-LXV and other rules - Child Support Enforcement
Procedures and Administration, p. 74, 375, 1337

46.8.901 and other rule - Developmental Disabilities
Standards, p. 1317

46.10.403 AFDC Standards of Assistance, p. 1245

46.10,701 and other rules - Montana JOBS Program, p. 1122

46.12.303 Medicaid Billing - Reimbursement - Claims Processing
and Payment, p. 901

46.12.304 Third Party Eligibility, p. 912

46.12.505 Diagnosis Related Groups (DRGs), p. 904

46.12.522 and other rules -~ Two Percent (2%) Increase in
Medicaid Fees for Provider Services, p. 923, 1479

46.12.532 Reimbursement for Speech Therapy Services, p. 596,
876

46.12.541 and other rule - Hearing Aid Services, p., 898, 1326

46.12.545 and other rules - Occupational Therapy Services,
p. 370, 582

46.12.552 Reimbursement for Home Health Services, p. 474, 1042

46.12.571 and other rules -~ Coverage Requirements and
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46.12,590

46.12.703
46.12.802

46.12.1201
46.12.1401
46.12.1823
46.12.2003
46.12.2003
46.12.2013
46.12.3206

46.12.3401
46.12.3401

46.12.13803
46.12.3804
46.12.4002
46.12.4008

46.12.4101
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Reimbursement. for Clinic Services - Psychological
Services - Clinical Social Work Services, p. 71, 534,
740

and other rules - Inpatient Psychiatric Services,
p. 1117

Reimbursement for Outpatient Drugs, p. 906, 1481
Prosthetic Devices, Durable Medical Equipment and
Medical Supplies, p. 987

and other rules - Payment Rate for Skilled RNursing
and Intermediate Care Services, p. 1107

and other rules - Medicaid Home and Community Based
Program for Elderly and Physically Disabled Persons,
p. 1090

and other rule - Hospice Services, p. 205, 539
Reimbursement for Physicians Services, p. 1243
Reimbursement for Obstetrical Services, p. 702, 1179
Reimbursement for Certified Registered Nurse
Anesthetists, p. 214, 540

and other rule - Third Party Attorney Fees -
Assignment of Benefits, p. 1088

Transitional Medicaid Coverage, p. 210, 541
Medicaid Coverage for Pregnant Women and Children up
to Age Six, p. 212, 542

Medically Needy Tncome Levels, p. 908, 1334
Medically Needy Income Levels, p. 368, 853

and other rules -~ Group Eligibility Requirements for
Inpatient Psychiatric Services, p. 1104

Earned Income Disregards for Institutionalized
Individuals, p. 216, 543

‘Qualified Medicare Beneficiaries Eligibjlity for

Medicaid, p. 910, 1336
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