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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing and

where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation

section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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BEFORE THE DEFARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROFOSED
amendment of rules pertaining ) AMENDMENT OF RULE
to the grain fee schedule ) 4.12.1012

NO FURLIC HEARING CONTEMFLATED
TO: All Interested Fersons

1. On July 16, 1990, the Department of Agriculture
proposes to amend certain rules as above stated relating to
the grain fee schedule for the State Grain Laboratory.

2, The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

4,12.1012 GRAIN FEE SCHEDULE (1) The department has

adopted a revised schedule of fees to be charged by the State
Grain baborateries Laboratory at Great Falls. Montana.

(2) SCHEDULE OF FEES AND CHARGES

EFFECTIVE DATE: Auqust 1, 1990.

(¥) Official Lot Inspection - bulk, boxcar, hopper car,

or truck/trailer (all grains), per request, sampling and_grade
Ny e s enacenanssanreasmssrananerrsssnnevssnnnansarnye-$13,00

Submitted Sample Inspection, per sample, grade only......
5,50

Submitted Sample Inspection With Sprout Damaged Kernels,
Sprout Damage Automatically Shown with Grade, per sample..8,00

Ineffectual Factor, factor only determinations—(per

fACtOr) tiiireretrumrncsaavrsmssnarssasanncsannanacassnnnonis

B

Sampling only - all lots, bulk, boxcar or truck/trailer,
per request, (all grains) ... ... ceercrrererssscnsaveanea1BH:00

Frotein Tests, NIR per sa Berar ssvauvsrnasaneraana.5;00

# 4 s Ssveescissaessassesserasaneriseapp-assass-tensazresnnnsssd R0
BFY“BBS'}!*‘.“:::71";717:7:1‘::17:7177777?‘.771 Tty ETTTIcva s o BA

Protein Test, Kjeldahl method (malting barley) per

SAMPl@, s e b s ap v a s mue e s s s s s u s s s st e n s u eyt e, DO

Moisture Tests - (oven), per sample....veeveccsnnas-a4.00

*Malting Barley Analysis, per request...........,-....4,00

MAR Notice No. 4-14-38 11-6/143/90



~1057-

Copies of Certificates .......0.-- e

Special-Service-Fee-{immedinate-handling-per-sampley

(4) LEVEL ONE SERVICE: Submitted samples done within 48
hours _or less, on_a first arrival basis, inclydes telephone

report, fees listed below plus_$7.50 per reguest.

(1) Level One_Service will be automatically suspended if
bact loq of Level Two samples exceeds two (2) weels.

(J3) A 1 SERVICE: Submit ;gg.sa gles done on_a first
arrival ba

(k3Mailing of Samples - ¢per-samplte---plus-postage};<2:59
pustage only charged. . oo enrsmsss oo enserssssassassnnn

Inspector —-Sampler-tper-man-hoory strarght time) -
R aaind o -1 4 1ok ¥ LT S

(A) REGULAR_HOURS_AND HOURLY RATE: B:00 a.m. to 5:00 p.m.
Monday_tbrough Friday at $13.00 per hour per individual
assessed in _half-hour intervals, EXCEPT tfor holidays. All
other hours and holidays will_be considered avertime, Minimum

z hnur,chq!qe.

(R) UVERTIHE HOURLY RATE: !22..0 per_ hour ger ;nd1v1ggal
assessed i
aucept before Dr a contxnuatxon Df f a rqular work dax

(C) OVERTIME_HOURLY RATE IN CONJUNCTION WITH QFFICIAL
SAMFLING OF UN TRAINS CONSISTING OF 20 UR MORE CARS: $10.00
per _hour _per_individual, assessed in_half-bour intervals with
a minimum 2 _bour charge except before or a continuation of a
reqular work _day.

(¥) Stowage Storage Examination (minimum 1 hour),_per
BOUr . L TTT T F T T T TS T T TIT IS T TITITITTITITIRIITITS I YV 20568

e tne et s et tactesesateeeteccesssans eueceessacensesnseslD, 00

FRES-Saurvey-Mintmum-{dockagr—motatpnre;-—ebecds oo rvar 20000

(L) ¥ Includes actual percent of plump barley, stinned
and broren ternels, and thin barley.

Special-rne=pection of grein-—--charged by -houriy-rates arnd
mtimages

(N) Requests for services not ¢overed by the above
schedule pof fees and charges will be performed_at the
applicable hourly rate stated herein plug mileage and travel
time if applicable.

11-6/11/90 MAR Notice No. 4-14-238
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(¥) Re—inspection (original grade sustained) - regular
fee during-rouvtine-inspection asses58d. .0, v v nn-tsannt v asans
Re-inspection (original grade changed) - regular—samplimg

fee-during-routine-inspection—tours_ng fee will be assessed.

Protein Retest - (original protein test sustained) -
regular protein fee assesced, plus-sampling- fee-daring-requiar
trepection-tourc

Froteip Retest - (original protein test changed) -
differences of more than €:2% Q.3% - requiar-sampling-fee
dering-rontine-ineprction-tours no _fee will he assegsed.

(M) In case of a material error in grade or protein, a
corrected certificate will be issued without a fee.

REGHEAR-HBURS 1 —-B8100-a~m:- to-B5+00—prmz-Monday-through Friday
EXEEPF-holidays-

OVERFIME-HOBURLEY-RATE+——$30:00-per-hoar-per-individual -anaessed
in-hatf-hodr-intervais-with-a-mintmum—t-hoar-charger--The
overtime-honriy-rate-—wili-be-assessed—for-sampiing-and-for
inspectors-when-requested-to-work-other—than-regutar-weerly
hourss

(D) HOLIDAYS: Regular—-State-Holrideayss—New Years Day,
Presidents’ Da Memorial Da endence Da a
Columbus_Day, Veteran‘s Ray, Thanksgiving Day, Christmas Day
and Heritage Day (floating).

(E) MILEAGE, TRAVEL TIME AND TRAVEL EXPENSES:

1. Mileage charges based on current Montana State
Schedule. Mileage will not be charged within the Great Falls
metropolitan area.

As—-kocal-Frips Fhe-regular-fees-appliy—for-one—trip-per
day-to-each—ratiroad-yard-or-elevatori——When—s—second-trip-in
a-day—is requested;-the-applicant-willi-be-assessed-4$720:00-per
trips

Br--But—af-Fown—Tripe:—-Fhere-wilti-be-a—$30;00-anepgaament
for-ati-out-of-town—tripss

Travel Tim ut of Town Tr : F each trip
requested, the applicant will be agsessed $%30,00,

——25——--When-additsonal J. Travel expenses are when
incurred, i.e. mileages-meais or lodging, those expenses in

MAR Notice No. 4-14-38 11-6/14/90
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addition to other fees and charges will be assessed the
applicant,

(F) PAYMENT TERMS: Net 30 days with a One and One/Half
Fercent (1 1/2)% interest tharge on_past dug balances.

(G) OFFICIAL_SERVICES: Fees include FGIS supervision
fees,

REASON: This change conforms this rule to meet
requirements of the Federal Grain Inspection Service over the
past numerous years to clarify and standardize fee schedules
nationwide and reduce or eliminate fees to meet the
requirement of BO-4-721 (Z), All fees and other charges fixed
by rule, including fees for the inspection, grading, weighing,
and protein testing of grain, shall reflect as nearly as
possible the actual cost of the services. Automatically show
sprout damage in conjunction with grade at the request of the
grain industry on submitted samples.

For purpose of section B0-4-402 (9) MCA Definitions the
term grain shall include beans, peas, lentils, buckwheat,
bullees barley, satflower, rapecseed, canary seed and alfalfa,

(7) SERVICES FOR AMA

OFFICIAL SERVICES UNDER _THE AGRICULTURAL_MARKETING ACT OF
1744, AMENDED

SCHEDULE OF

(A) MILEAGE, TRAVEL TIME AND TRAVEL EXPENSES:

1. _Mileaqe charqes: based on current Montana State
Schedule.

A, Mileage: round trip charqged from oriqin to sampling

location,

ar hourly rate, round trip, from

. __JTravel expenses: when additional expenses are

ipcyrred, I.E., mileage or lodqingq those expenses in_addition
tn other fees and charqes will be assesced the applicant.

(B) SERVICES:

BEANG, FEAS AND LENTILS

Field run (per_ lot or sample) - grade only.........%$12.0

Other than field run (per lot or sample) - _grade only....
Mt sr®esnseszreserissayesescsan-uvessvnassyuecvsuvssa)000

Ineffectual factor, factor gnly determination, per

11-6/11/50 MAR Notice No. 4-14-38
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LT = o o o T T I 1 £}

Sampling Bulk: boxcar, hopper car, truck/trailer, all

(C) In case of material error in _grade, a corrected
certificate will be issued without a fee.

(D) Reguests for_services not covered by the above

schedule of fees and charges wil)l be performed at the

applicable hourly rate stated herein plus mileage and travel
time if applicable.

(4) NONOFFICIAL_SERVICES NOT FPERFORMED UNDER THE USGSA
OR AMA:

Malting Barley Germination, 48 hour hydrogen pergxide o
72 hour blotter test per determination.......--oocesccssne

iog1

Malting Barley Chit Determination, per determination s

w8 = w e euwsmamemwsss s e w s Sye sy AEmse 4 Aw e sy s A anag e A

Malting Parley, Variety ldentification, per sample...4.00

Falling NMumbers Determination, per determination.....7.%Q

FAX Charge, of grade certificate per transmission....ZX.00
Auth: BO-4-721 MCA Imp: 80-4-721 MCA

REASON: This change adds fees for added services being
provided by the State Grain Laboratory under the Agricultural
Marketing Act and for Nonofficial Services Not fFerformed Under
the United States Grain Standards Act or the Agricultural
Marketing Act. These fees were developed after comparison
with the USDA/FGIS and the State of Washington. Both the
USDA/FGIS and the State of Washington perform inspection
services under the AMA (Graded Commodities). These fees meet
the requirement of B80-4-721 (X). All fees and other charges
fixed by rule, including fees for the inspection, grading,
weighing, and protein testing of grain, shall reflect a=
nearly as possible the actual cost of the services.

x. Interested persons may submit their data, views, or
arguments concerning the proposed amendment in writing to the
Department of Agriculture, Capitol Station. Helena, Montana,
SSL70-1201, no later than July 14, 1990.

4, If a person who is directly affected by the proposed

amendments wishes to express his data, views or arguments
orally or in writing at a public hearing, he must mate wriltten

MAR Notice No. 4-14-18 11-6/14/90
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request for a hearing and submit this request along with any
comments he has to the Department of Agriculture, no later
than July 14, 1990C.

S. If the Department receives request for a public
hearing on the proposed amendment from either 10% or 25,
whichever is less, of those persons who are directly affected
by the proposed amendments, from the Administrative Code
Committee of the leqislature, from a governmental agency or
subdivision or from an association having no less than 235
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register and mailed to all
tnterested persons.

Endatind

E. M. Snortland, Director
Department of Ngriculture

Certified to the Secretary of State June 4, 1990.

11-6,14/90 MAP Hotice Ho. 1-14-38
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BEFORE THE BOARD OF LANDSCAPE ARCHITECTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining } OF 8.24.409 FEE SCHEDULE
to fees )

NO PUBLIC HEARING CONTFMPLATED

TO: All Interested Persons:

1. On July 14, 1990, the Board of Landscape Architects
proposes to amend the above-stated rule.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

"8.24.409 FEE SCHEDULE (1) and (2) will remain the
same.
(3) Landscape architects fee schedule:

(a}) Application 5 75.00
{(b) Certificate 35.00
(c) Examination (full) 380.00
(d) Examination - Section 1 45.00

Section 2 45.00

Section 3 120.00

Section 4 90.00

Section 5 80.00
(e) UNE Re-evaluation, per sheet 35.00

for performance problems

(f! License renewal 96-08 110.00
{g) Duplicate certificate 35.00
(h} Stamps - seals 25.00
(i) Reexamination registration fee 25.00

{4) will remain the same."
Auth: Sec. 37-1-134, 37-66-202, MCA; IMP, Sec. 37-1-131,
37-66-305, 37-66-307, MCA

REASON: This amendment is needed because the number of
licensees hag been decreasing and costs remain the same,
making it necessary to raise renewal fees to a level
commensurate with the costs of the licensing program. The
amendment is also needed to impose a registration fee for
applications for reexamination to cover costs associated with
administration of the examination and ordering of examination

supplies.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to the
Board of Landscape Architects, 1424 - 9th Avenue, Helena,
Montana 59620, no later than July 12, 1990,

4, If a person who is directly affected by the proposed
amendment wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the request along with any

MAR Noticc No. 3-24-16 11-6,14/790



~1063-

comments he has to the Board of Landscape Architects, 1424 -
9th Avenue, Helena, Montana 59620, no later than July 12,
1990,

5. If the board receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed amendments, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an associlation having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 31 based on the
110 licensees in Montana.

BOARD OF LANDSCAPE ARCHITECTS
SANDRA FISCHER, CHAIRPERSON

(\
BY: -
ANDY POOLE, DEPUTY DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, June 4, 1990.

T1-6/14"90 MAR Notice No. 8-24-16
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF RECONSIDERATION BY THE
reconsideration of the )} BOARD OF PUBLIC EDUCATION ACCREDT-
amendment of Endorse- ) TATION COMMITTEE OF THE PROPOSED

ment Information and ) AMENDMENT OF ARM 10.57.301,
Endorsement Information) ENDORSEMENT INFORMATION AND NEW RULFR
of Computer Sclence ) T, ENDORSEMENT OF COMPUTER SCIENCE
Teachers } TEACHERS

TO: All Interested Persons

1. On December 21, 1989, the Board of Public Education
published notice of the proposed amendment concerning
Endorsement Information and New Rule 1 concerning
Endorsement of Computer Science Teachers, on page 211lg of
the 1989 Montana Administrative Register, issue number 24.

2. Due to extensive comments received at the February
2, 1990 hearing in the matter of the amendment of ARM
11,57.301, Endorsement Information and New Rule L,

Endorsement of Computer Science Teachers, the Board of
Public Education has referred the matter tn its
Accreditatinn Committee for further review and
recommendations for adoption to the full Board of Public
Education,

/j//,f,' J/{/w,./7
BILL THOMAS, CHAIRPERSON
BOARD OF PUBLIC EDUCATION

T L7 SR AP S
BY: . 4_/}/77./6/ ® i

/"_

Certified to the Secretary of State June 4, 1990,

MAR Notice No. 10-2-13€ Tl-as1d70p
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BEFORE THE HUMAN RIGHTS COMMISSION
OF THE STATE OF MONTAHNA

NOTICE OF THE PROPOSED
AMENDMENT OF RULES

24.9.225, PROCEDURE ON FINDING
OF LACK OF REASONABLE CAUSE,
24.9.262A, ISSUANCE OF RIGHT TO
SUE LETTER WHEN REQUESTED BY A
PARTY, AND 24.9.264, EFFECT OF
ISSUANCE OF RIGHT TO SUE LETTER

In the matter of the
amendment of rules

24.9.225, Procedure on
Finding of Lack of
Reasonable Cause, 24.9.2624,
Issuance of Right to Sue
Letter When Requested by a
party, and 24.9.264, Effect
of Issuance of Right to Sue
Letter

NO PUBLTIC HEARIHNG CONTEMPLATED
TO: All Interested Persons

1. On July 14, 1990, the Human Rights Commission propocses
to amend ARM 24.9.225, 24.9.262A and 24.9.264. ARM 24.9.225
relates to the procedures to be followed by the commission
staff and the parties in a case when the commission staff's
investigation of the case concludes that there is a lack of
reasonable cause to believe unlawful discrimination occurred.
ARM 24.9.262A relates to the procedures to be followed by the
commission staff and the parties in a case when a party
requests that the commission staff administrator issue a right
to sue letter allowing the charging party to file the complaint
in district court. ARM 24.9.264 relates to the effect of
issuance of a right to sue letter and the procedures to be
followed by the parties in a case and the commission when a
party objects to issuance of a right to sue letter.

2. The rules as proposed to be amended provide as
follows:

24.9.225 PROCEDURE ON FINDING OF LACK OF RFEASONABLE CAUSE

(1) If the staff finds lack of reasonable cause to

believe discrimination occurred in regard to any complaint, the
staff shall serve notice of the finding on all parties. The
notice shall include a statement of the reasons for the
finding. The notice shall be accompanied either by a dismissal
order and right to sue letter in accordance with ARM 24.9.263
or by a statement allowing the charging party or aggrieved
person to request a hearing before the commission.

(2) The determination to dismiss the complaint and issue
a right to sue letter or to allow the charging party or
aggrieved person an opportunity for hearing before the
commission shall be within the sound discretion of the
administrator. If the administrater elects to allow the
charging party or aggrieved person an opportunity for hearing
before the commission, the notice shall specify the time within
which the charging party or aggrieved person must file a
written request for hearing which in no case shall be less than
14 days from the date the notice cf the finding is mailed to
the parties.

11-6/14,90 MAR Hotice No., 24-9-28
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(3) Upeon a tfinding of lack of reasonable cause to
believe discrimination occurred and the administrator's grant
of an opportunity for a hearing, if the charging party or
aggrieved person makes a timely written request for hearing the
administrator shall certify the case for hearing in accordance
with ARM 24.9.230, 1If no timely written request for hearing is
made the staff shall issue a dismissal order and riqht to sue
letter in accordance with ARM 24.9.263,

(4) Upon request of a party made within a reasonable
time, the commission may vacate an order of dismissal Jissued
pursuant to subsection (3), if vacating the order is justified
for any of the following reasons:

(a) mistake, inadvertence, surprise, or excusable
neglect;
(b) fraud (whether intrinsic or extrinsicy),

misrepresentation, other misconduct of an adverse party, or
gross error by the staff; or

(¢) any other reason justifying relief from the operation
of the dismissal order.

(%) A motion under subsection (4) does not affect the
finality of a dismissal order or suspend its operation.

(6) The commission may correct errors on its own mnation.
The commission may vacate an order on its own motion vhere
there is a lack of jurisdiction or where there has been fraud
upoh the commission.

(73 Any objectiopn _to a dismissal corder and right to su
letter issued under subsection (1) shall be filed in accordange
with the provisions of ARM 24.9.264.

AUTH: 49-2-204, 49~3-106, MCA; IMP: 40-2-504, 49-2-50%5, 59~
2-509, 49-3-307, 49-3-308, 49-3-312, MCA.

24.9.262A ISSUANCE OF RIGHT TO SUE LETTER WHEN REQUESTED
BY A PARTY (1) Any party to a case before the commission nay
reguest that the administrator issue a right to sue letter if
the commission has not yet held a contested case hearing and 12
months have elapsed since the complaint was filed.

(2) The administrator may refuse to issue a right to sue
letter if:

(a) The party redquesting the issuance of the right to sue
letter has failed to comply with the terms of a lawful subpoena
issued during investigation;

(b) The party requesting the issuance of the right to sue

DD

letter has waived the right to request removal either hy
specific written waiver or by conduct constituting an implied
waiver;

(<) The commission or its hearing examiner has scheduled

a hearing to be held within 90 days of service of the notice ot
certification for hearing, unless the request is made within in
days of service of the notice of certification ftor hearing; or
(a) The party requesting the issuance of a right %o sue
letter has unsuccessfully attempted through court litigation to
prevent the commission staff from investigating the ceorplaint.

(3) A party who requests lssuance of a right to sue
letter and is dissatisfied with a decision of the administrator
te refuseing to issue a right to sue letter may seek commicsion
review of the decision by filing a written obfections within 14

‘

MAR Notice No. 24-9-28 T1-/,14,90
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days after the decision is served. The date of service is the
date the administrator's decision is mailed. Briefs are not
reguired. A party who files such an objection and wishes to
file a supporting brief must file and_serve the brief within
five days of filing the objection. Any opposing _party who
wishes to file an answer brief must file and serve the brief
within ten days of service of the initial brief. The _party

making the objection who wishes to file a reply brief must file
and_serve the brjef within ten days of service of an_answer
brief. If_the party filing an_objection_does not file a
supporting brief, any opposing party may request permission
from the commission to file a brief in opposition tg the
cbjection. The objections will be considered at the next
commission meeting_ after conclusion of the briefing schedule.
Consideration of the obijections will be based upen the written
record unngg_gxgl_g:ggmgnt iz reguested_and authorized by the
commission.

(4) After receipt of written objections to a decision to
refuse to issue a right to sue letter, the commission will set

a time for consideration of the objections. Section 2-4-604,
MCA, governs the commission's consideration of the objections.
(5) If the commission sustains the objections to the

refusal to issue a right to sue letter, it will direct the
administrator to issue a right to sue letter.
AUTH: 49-2-204, 49-3-106, MCA; IMP: 49=-2-509, 49-3-312, HMCTA.

24.92.264 _EFFECT OF I1SSUANCE OF RIGHT TO SUE LETTER

(1) The issuance of a right to sue letter pursuant to ARM
24.9.222, 24.9.225, or 24.9.262A shall constitute the
completion of the administrative process with regard to any
complaint of discrimination in which a right to sue letter is
issued.

(2) A party who is dissatisfied with a decision to issue
a right to sue letter may seek commission review of the
decision by filing a written objections within 14 days after
the decision is served. The date of service is the date the
decision is mailed. Briefs are not reguired. A party who
files such an objection and wishes to file a supporting brief
must file and serve the brief within five days of filing the
objection. Any opposing party who wishes to file an answer
brief must file and serve the brief within ten days of service

of the initial brief. The party making the objection who
wishes to file a reply brief must file and serve the brief
within ten days of service of an answer brief. If the party

filing _an objection does not file a supporting brief, any
opposing party may request permission from the commission to
file_a brief in oppositjon to the objection. The objections
will be considered _at_the next commission meeting after
conclusion of the briefing schedule. _ Consideration_
objections will be based upon the written record unles
arqument _is requested and authorized by the commission.

(3) After receipt of written objections to a decision to
issue a right te sue letter, the commission will set a time tor
consideration of the objections. Section 2-4-604, MCA, governs
the commission's censideration of the objections.
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(4) If the commission sustains the objections to the
issuance of a right to sue letter, it will reopen the case
before the commission by remanding the case to the division for
further investigation or teo be certified for hearing.

(5) If the commission affirms the issuance of the right
to sue letter, it will notify the parties of its decision in
writing. The complainant will have 90 days after receipt of

the commission's order affirming the issuance of the right to
sue letter to petition the district court for appropriate
relief.

(6) If the court later finds that it does not have
jurisdiction over the case in which the right to sue letter was
issued because of the improper issuance of the letter, then the
charging party may apply to reopen the complaint hefore the
commission.

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-509, 49-3-312, MCA.

3. The commission proposes to add new subsection (7) to
ARM 24.9.225 to make it clear that parties filing objections to
the administrator's decision to dismiss a case and issue a
right to sue letter upon a lack of reasonable cause finding
must follow the procedures specified in ARM 24.9.264. The
commission proposes to amend ARM 24.9.262A by adding tinelines
for filing briefs in support of or in opposition to an
objection to the administrator's refusal to issue a right to
sue letter requested by a party. The amendment is necessary to
provide timelines for filing and serving such briefs to ensure
that briefs are filed in time for adequate review by the
commission and to avoid prejudice to a party from recelving a
brief without adequate time to respond. The commission
proposes to amend ARM 24.9.264 by adding timelines for filing
briefs in support of or in opposition to an objection to the
administrator's decision to issue a right to sue letter. The
amendment is necessary to provide timelines for filing and
serving such briefs to ensure that briefs are filed in time for
adequate review by the commission and to avoid prejudice to a
party from receiving a brief without adequate time to respond.

4. The authority of the commission to make the proposead
amendments is based on sections 49-2-204 and 49-3-106, MCA.
5. Interested parties may submit their data, views or

argument on the proposed amendments in writing to the Montana
Human Rights Commission, P.O. Box 1728, Helena, Montana 54624
no later than July 12, 1990.

6. If a person who is directly affected by the proposed
amendments wishes to express his views orally or in writing at
a public hearing, he must submit a written request for a
hearing along with any written comments to the Montana Human
Rights Commission, P.0. Box 1728, Helena, Montana 959624 no
later than July 12, 1990.

7. An opportunity for oral argument at a later date will
be granted 1if the agency receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever is

less, of the persons directly affected by the proposed
amendments, by a governmental subdivision or agency, from the
administrative code committee of the legislature, or by an
association having not less than 25 wenbers whoe will be
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directly affected., Based upon the number of potential parties
to cases, 10% of those persons directly affected is more than
25 persons.

MONTANA HUMAN RIGHTS COMMISSION
JOHN B. KUHR, CHAIR

By: -
ANNE L. MacINTYRE
ADMINISTRATOR
HUMAN RIGHTS COMMISSION STAFF

Certified to the Secretary of State June 4, 1990.
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BEFORFE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF REPEAL }  NOTICE OF PROPOSED REPEAL

of ARM 42.19,301 relating tc) of ARM 42,19.301 relating to
Clarification of Exception ) (larification of Excepticn
to Tax Levy Limit ) to Tax Levy Limit

NO PUBLIC HEARING CONTEMPLATID
TO: All Interested Persons:

1. On August 17, 1990, the Department of Revenue prcposes
to repeal ARM 42,19.301 relating to clarification of exception
to tax levy limit.

2. The rule as proposed to be repealed is on page 42-1921
of the Administrative Rules of Montana.

42,19,301 CLARIFICATION OF EXCEPTION TO TAX LEVY LIMIT
(AUTH: Sec. 15-1-201 MCA; JMP: Sec. 15-10-401, 15-10-402, 15-10-
41T and 15-10~412 MCA).

3. ARM 42.19.301 is proposed to be repealed because of the
adoption of SB 65 during the 1989 Legislature.

4, Interested parties may submit their data, views, or
arguments concerning the proposed repeal in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than July 13, 1990.

5. If a person who is directly affected by the proposed
repeal wishes to express his data, views and arguments orally or
in writing at a public hearing, he must make written request for
a hearing and submit this request along with any written
comments he has to Cleo Anderson at the above address no later
than July 13, 1990.

6. If the agency receives requests for a public hearing on
the proposed repeal from either 10% or 25, whichever is less, of
the persons who are directly affected by the proposed repeal;
from the Administrative Code Committee of the Legislature; from
a governmental subdivision, or agency; or from an association
having no less than 25 members who will be directly affected, a
hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of thcse persons directly affected has been determined
to be 25.

ML 8 (B e
DENIS ADAMS, Director
Department of Revenue

Certified to Secretary of State June 4, 1990.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION } NOTICE OF THE PROPOSED ADOP-
of Rule I, Relating to ) TION of Rule I, Relating to
tasoline from Refineries ) Gasoline from Refineries

NO PUBLIC HEARING CONTEMPLATED
res ALl Interested Perscns:

1. On August 17, 1990, the Department proposes to adapt
rule I relating to gascline from refineries.
2. The rule as proposed to be adopted provides as follows:

RULE 1 EXEMPTION - U.S. AND QTHER STATES (1) Licensed
gascline distributors making sales of gasoline, including
aviation fuel, to the United States or another State FOB rack
for use by the purchaser out of the State of Montana shall
report such sale as a credit to the amount of gascline
distributed on the distributor's monthly statement required by
15-70-205, MCA,

3. Authority to adopt this rule is found at 15-70-104, MCA
and the rule implements 15~70-205, MCA.

3. Interested parties may submit their data, views, or
arguments c¢oncerning the proposed adoption in writing to:

Clec Anderscn

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
na later than July 13, 1990,

5. If a person who is directly affected by the proposed
adcoption wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written reguest
for a hearing and submit this request along with any written
comments he has to Cleo Anderson at the above address no later
than July 13, 1990.

6. If the agency receives requests for a public hearing cn
the proposed adoption from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
Legislature; from a governmental subdivision, or agency: or from
an association having no 1less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 25.

.
t

L S s (/ﬁ(F:.
DENIS ADAMS, Director
Department of Revenue

i

Certified to Secretary of State June 4, 1990.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMEND- ) NOTICE OF PROPOSED AMENDMENT
MENT of ARM 42.27.604 of ARM 42,27.604 relating to
relating to Payment of Payment of Alcoheol Tax
Alcohol Tax Incentive Incentjive

—

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1. On August 17, 1990, the Department of Revenue proposes
to amend ARM 42.27.604 relating to payment of alcohol tax
incentive.

2. The rule as proposed to be amended provides as follows:

42.27.604 PAYMENT OF ALCOHOL TAX INCENTIVE (1) Except as
provided for 1n 15-70-522(3), MCA, the net alcohol tax incentive
payment on each gallon of alcohol distilled under 15-70-522(1),
MCA, is:

Tax Incentive

Date Payment per Gallon
After July 1, 1983 70¢
After April 1, 1985 50¢
After April 1, 1987 30¢
Afeer-Aprii-17-1989 --Ne-payment
Beginning July 1, 1993 No payment

(2) through (6) remain the same.

3. Authority to amend the rule is found at 15-70-104 MCA
and implements 15-70-522 MCA.

4. Interested parties may submit their data, views, cr
arguments concerning the proposed adoption in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than July 13, 1990.

5. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than July 13, 1990,

6. If the agency receives requests for a public hearing cn
the proposed amendments from either 10% or 2%, whichever is
less, of the persons who are directly affected by the proposed
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adoption; from the Administrative Code Committee of the
Legislature; from a governmental subdivision, or agency; or from
an assocliation having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 25,

N P a4
DENIS ADAMS, Director
Department of Revenue

Certified to Secretary of State June 4, 1990.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMEND- ) NOTICE OF PROPQOSED AMENDMENT
MENT of ARM 42.22,1311 } of ARM 42.22.1311 relating to
relating to Updating Trend ) Updating Trend Factors for
Factors for Industrial ) Industrial Machinery and
Machinery and Equipment ) Eguipment

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1. On August 17, 1990, the Department of Revenue proposes
to amend ARM 42.22.1311 relating to updating trend factors for
industrial machinery and equipment.

2. The rule as proposed to be amended provides as follows:

42.22,1311 INDUSTRIAL MACHINERY AND EQUIPMENT TREND
FACTORS (1) The department of revenue will utilize the
machinery and equipment trend factors which are set forth on the
following tables. The trend factors will be used to value
industrial machinery and equipment for ad valorem tax purposes
pursuant to ARM 42.22,1306. The department uses annual cost
indexes from Marshall Valuation Service. The current index is
divided by the annual index for each year to arrive at a
trending factor. Industries with similar trending factors are
grouped. The schedules in the rule reflect an average of trend
factors for each industry group. Where no index existed in the
Marshall Valuation Service for a particular industry, that
industry was grouped with other industries using similar
equipment.

INDUSTRIAL MACHINERY AND EQUIPMENT TREND FACTORS
3988 1989 = 100%

¥EAR~--—-FPABLE-1---PABBE-2---PABEE-3---PABLE-4---PABLE-5-FTABLE-6
1988 108688 ++860 006 10600 37608 1-688
1987 376836 1628 176379 833 10836 $:633
1986 1044 $7835 1+049 1-042 17044 1643
1985 176852 1+041 17666 +-858 3785% 17653
+984 <0668 1856 1086 17069 37863 3868
$983 1695 17082 17332 1162 17697 11896
+982 RS 1] 1180 17128 1:124 3333 ¥-328
983 17163 37159 ivi82 1-186 1165 t:168
1986 1+288 1+289 i-388 7338 +:288 17283
1979 17423 14260 17447 1-456 1-426 7406
1978 7557 1549 t+582 <589 +:55% 1:543
1977 17674 1:667% <766 3733 17665 1678
1976 ¥:758 1762 1866 1883 1749 1:764
1375 3861 ++868 ¥r938 17916 37685% 1-986
1974 2:653 27125 2ridd 2:-168 2-:683 2077
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1973 27455 2:492 2481 25528 27445 27346
3972 23538 2:58% 2:57% 27628 2:53% 27426
3971 2:622 2672 27673 2:32% 2:637 27499
1978 27688 25042 2+857 2888 27817 2:648
1969 27959 3:626 3-859 3696 3:0616 25819

YEAR TABLE 1 TABLE 2 TABLE 3 TABLE 4 TABLE 5 TABLE 6

1989 71.000 1.000 1.000 1.000 1.000 1.000
1988 1,055 1,052 1.050 1.056 1.053 1,058
1987 1,102 1.087 1.082 1.110 1.095 1.107
1986 1,120 1.097 1.108 1.123 1.110 1.122
1985 1,137 1.104 1.117 1.129 1,118 1.135
1984 1.158 1.118 1.132 1.144 1.135% 1.152
19813 1,188 ,143 1.162 1.176 1,165 1.180
1982 1,208 .166 1,184 1.194 1.188 1.196
1981 1.265 1,230 1,242 1.243 1.248 1.250
1980 1.399 1.366 1.374 1.367 1.382 1.381
1979 1.545 1,501 1.508 1.518 1.526 1,531
1978 1.692 1.641 1.641 1.664 1.666 1.671
1577 1.822 1,769 1.767 1.776 1.794 1,795
1976 1.933 1.872 1.860 1.866 1.906 1.876
1975 2,053 1.995 1.977 1.981 2.031 1.988
1974 2.303 2,280 2.192 2.215 2.306 2.239
1973 2.659 2.645 2.537 2.635 2.696 2,626
1972 2.756 2.736 2.622 2.805
1971 2,865 2.830 2.709 2.907
1970 3.062 3.007 2.875 3.061
FABRE-}+ FABLE-4+
Ehemrcat-MEqs-{12y Vauteanrzing-t15%
Fertitizer-Mfygs—t129} Foundery-+35%
Oxygen-Generation-Plant-+26) Metai-Machining-8-Miltiing-¢15¢
Suifur-Mfgr-¢t3i2y Metai-Pabrication-¢20%
Fiodr7-Cereat;-Peed-{16} Piastie-Products-Mfg--t268%
Seed-Fiant-{16y Potystyrene-{2684
Sratn-Etevator-{t163} Rifie-Manufmeturing-+t5%
HWood-Pellet-FPlant-t16y
Printing-+324 PABBE-5+
Refrigeration-Bguip--Mfgr~t124
PABBE-2+ Paitnt-Manufaceuring-t12y
Industriat-Shop-t16} Steam-Power-{16y}
€ement-Manufacturing-{26)~~--Hydrantie-Generation-t26%
Stattonary-Asphatt-Piant-+15)Brewing-6-Distitting-{26%}
Bentonite-{204 Atcohol-Planet-+45%
Concrete-Produces-{204 Gasohoi-Piant-¢35%

€onerete~Ready-Mix-Piant-ti8ivVegetabie-6i1-Extractian-£265
Sypaum-Productas-MEqg:r-+26%

bime-§-Eatedum FABBE-6+
Benefication-{264 Prutt-Packing-{3124
Patc-Benefication-+263 Egg-Packing-{269
Sugar-Refinary-{209} Sawmiti-Equipment-+167%
Petroteum-Refinery-ti6y Wood-FParniture-Mfg<-1269y

Natural-Gas-Refinery-{3164
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PABBE-3+
Ereamery-6-Batry-{ti2}
Meat-Packing—t124
Fruitt-Cannery-t123y
Honey-Processing-{12%
€andy-s-Eonfectionary-+264
Bakery-ti2%

TABLE 1

BAKING (12)

FISH CANNING {12)
MEAT PACKING (12)
HONEY PROCESSING (12)

CARDY & CONFECTIONARY (20)
FRUIT CANNING {12)

RUBBER (15)
TABLE 2

CEMENT MANUFACTURING (20)
ORE MILLING & CONCRETING (15)

TABLE 4
ELECTRICAL EQUIPMENT MEFG
ELECTRIC_POWER EQUIPMENT
HYDRO GENERATION (20)
STEAM POWER (16)

LAUNDRY (10)

ELECTRONIC COMPONENT MFG. (10)

(10
{186

)
)

TABLE 5 o
CHEMICAL MANUFACTURING (12)
CLAY PRODUCTS (15)

CONCRETE _READY MIX (18)
BENTONTTE (20)

VERMICULITE {15)

STONE PRODUCTS (20)

CONCRETE PRODUCTS (20)

GYPSUM (20)

TALC BENEFICATION (20)

LIME & CALCIUM BENEFICATION (20)

CONTRACTOR EQUIPMENT (10)
SULPHER MANUFACTURING (127)
OXYGEN GENERATION {20)
WOOD PELLET PLANT (16)
REFRIGERATION (13)

FRUIT PACKING (12)

PAINT MANUFACTURING (12)
EGGC PACKING (20)

COAL CRUSHING & HANDLING (20)
GRAPHITE PRODUCTS (20)

HEAP LEACH PADS (95)

HEAP LEACH MECHANICAL {20)
NONFERROUS SMELTING (15)
UNDERGROUND MINING {10)

OPEN PIT MINING & QUARRYING (15)

TNDUSTRIAL SHOP EQUIPMENT(10)
METAL MACHINE & MILLING (15)
FOUNDRY (15) B
RIFLE MANUFACTURING (15)
PLASTIC PRODUCTS MEG (20)
POLYSTYRENE {20)

PRINTING (13)

FERTILIZING MANUFACTURING(12)

PHOSPHATE BENEFICATION (20)

METAL FABRICATION (20)
TABLE 3 TABLE 6
TEXTILE FABRICATION (10 BOTTLING (12)
LEATHER FABRICATION (20 CREAMERY & DAIRY (12)
PULP & PAPER MANUFACTURING (13) FLOUR MILLING (16)

CARDBOARD CONTAINER FABRICATION(20) FEED MILLING (16)

SEED TREATING & CLEANING
CEREAL PRODUCTS (16)
CRAIN HANDLING FACILITIES(16)

(16)

¥ERR--FABLE-F---PABLE-B8---FABbE-9---FABLE-168---FABLE-1}

1968 1-6606 1-600 1+669
1987 -624 17627 +843
19686 36831 16836 1049
1985 1:63%7 1v044 17856
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1984 $50650 7856 176869 37661 1-074

1983 17876 1-6686 17698 37651 $+165

1982 13695 170892 373115 17310 +r124

$98% 17355 1-i43 $7359 3-162 17377

1980 i-2682 7263 1:272 3-282 1=298

1979 1468 $z335 17413 +-408 3422

1978 1:548 35499 17546 37534 17546

35737 ¥-665 17614 1z65% 17656 1:662

1976 1:764 1783 =322 :746 1z746

3975 1887 37842 17827 $:85% t-860

1574 27358 27086 27045 2:893 27063

1973 2:480 27267 27448 2+432 27387

1972 2:563 27322 +868 2:514 27467

1971 2-648 274689 +668 2:598 27558

1978 2:016 27566 +668 27753 2:765

1969 ?:989 27718 -0688 2+932 2-878
PABLE-%7 ~PABBE-9+
€iay-Products-t15} Electricai-Bquipr~Mfgr-{167
Nenferrous-Smetting-¢15% Electronie-Component-Mfg--t18y

€onl-Brushing-a-Handitng-+269 baundry-¢-Cieaning-¢163
Graphite-Products-{20%

Heap-beach:r—-Pads-{5)7-Meechs-126} FABBE-16~*
Open~-Pit-Mining-&-Quarrying-t15% --Puip-e-Paper-Mfg--t1+3}
Ore-Mtiting-4-Concentrating-1t15) --Eardboard-Eontainer

Fhosphate-Benefication-4+26%} ~-Fabrication—+26%
Stone~Producta-+159

Underground-Mining-¢16+ ~FABBE-311+
vermicultire-Beneficarion~{15% - Fextite-Fabrrcatten-+10y

beather-Fabrication-{267%
---~PABBHE-8+
Warehoustng-t16%
Peat-Mosa-Bagging-Fiant-{28%
Percttizer-Bistriburion-+10y

YEAR TABLE 7 TABLE 8

1988 _1.000 1,000
1587 "1.050 1.055
1966 1.088 1.101
1985 1.103 1.109
1984 L110 1.115
1983 .124 1.129
1982 .152 1.153
1981 1,173 1.167
1980 1.224 1.233
1979 1.348 1.372
1378 1.474 1.523
1977 1,637 1.660
1976 17775 1.788
1975 1.878 1,886
1974 2.017 1.994
i573 2.208 2.245
1572 2.507 2.634
1971 77589 2,720
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1970 2.673 2.828
1969 2.828 3.021
TABLE 7

WOODWORKING {20}
WAREHOUSING _ (10)

BEAT MOSS BAGGING PLANT (20
FERTILIZER DISTRIBUTION (10
FORNITURE MANUFACTURING (20
SAWMILL EQUIPMENT (10)

TABLE B
BREWING & DISTILLING (20}
PETROLEUM — (16)

VEGETABLE OIL EXTRACTION (20)
GASOHOL PLANT (15)

ALCOHOL FLANT [15)

NATURAL GAS PROCESSING (16)
STATIONARY ASPHALT PLANT _(15)
SUGAR REFINERY (18)

Note: 1. The number in each parenthesis above indicates
assigned economic expectancies.
Note: 2. Lab equipment is to be included in its related

industry's table at 1l0-year life expectancy.
{2) The application of the trend factors set forth in
subsection (1) will be as reflected in the following example:
EXAMPLE

The Trending/Depreciation Procedure

In order to use the economic age-life method to value
machinery and equipment, several steps must be followed:

1. Determine the economic life of the subject industry.

2. BAcquire a set of reasonable trends for that econcmic
life.

3., Acquire the original installed cost (direct and
indirect) for the subject equipment.

4. BApply the appropriate trend factor to the originai
installed cost to determine replacement cost new (RCN).

S. Depreciate the RCN on the basis of age to arrive at
sound value.

3. The authority for the department to amend this rule is
found at 15-1-201 MCA and implements 15-6-138 and 15-8-111 MCA.

4. ARM 42,22.131)1 is proposed to be amended to update the
tables as required annually.

5. Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

~h/1d 90
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Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
nc later than July 13, 1990,

6. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderscn at the above address no
later than July 13, 1990.

7. If the agency receives requests for a public hearing on
the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
Legislature; from a governmental subdivision, or agency; or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 25,

. ..
; - T L,

DENIS ADAMS, Dilrector
Department of Revenue

Certified to Secretary of State June 4, 1990.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF REPEAL OF } NOTICE OF THE PROPOSED REPLAL
ARM 42,5.101; 42.5.102; ) OF ARM 42.5.101; 42.5.102;
42.5.103; 42.5.104; ) 42.5.103; 42.5.104; 42.5.105;
42.5.105; and 42.5.106 ) and 42.5.106 relating to
relating to Bad Debt ) Bad Debt Collection
Collection )

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1. On August 17, 1990, the Department of Revenue proposes
to repeal ARM 42.5.101; 42.5.102; 42.5.103; 42.5.104; 42.5.105;
and 42.5.106 relating to bad debt collection,

2. The rules as proposed to be repealed are as follows:

42.5.101 PRECERTIFICATION REQUEST FOR ASSISTANCE (AUTH:
Sec. 17-4-110 MCA; IMP, Sec, 17-4-104 MCA).

42.5.102 CERTIFICATION TO DEPARTMENT (AUTH: Sec., 17-4-
110 MCA; IMP, Sec. 17-4-104 MCA).

42.5.103 REVIEW BY DEPARTMENT (AUTH: Sec. 17-4-110 MCA:
IMP, Sec. 17-4-104 MCA).

42.5.104 WRITE OFF BY AGENCY ~- ASSIGNMENT TO DEPARTMENT
(AUTH: Sec. 17-4-110 MCA; IMP, Sec. 17-4-104 MCA).

42.5,105 OQFFSET OF TAX REFUNDS (BUTH: Sec. 17-4-110 MCA;
IMP, Sec. 17-4-104 MCA).

42.5.106 WRITE OFF OF BAD DEBT BY DEPARTMENT (AUTH: Sec.
17-4-110 MCA; IMP, Sec. 17-4-104 MCA).

3. ARM 42.5.101; 42.5.102; 42.5,103; 42.5.104; 42.5.105;:
and 42.5.106 are proposed to be repealed because the bad debt
collection unit was transferred to the State Auditor's Office.

4. Interested parties may submit their data, views, or
arguments concerning the proposed repeal in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than July 13, 1990.

5. If a person who is directly affected by the prupcsed
repeal wishes to express his data, views and arguments crally
or in writing at a public hearing, he must make written reguest
for a hearing and submit this request along with any written
comments he has to Cleo Anderson at the above address nc later
than July 13, 1990.

MAR Notice No.o 42~-2-1606 {



-1n081-

6. If the agency receives requests for a public hearing on
the proposed repeal from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
repeal; from the Administrative Code Committee of the

Legislature; from a governmental subdivision, or agency; or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date,
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 25%.
i
B A e LT
DENIS ADAMS, Director
Department of Revenue

Certified to Secretary of State June 4, 1990.
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BEFORE THE DEPARTMENT OF REVENUE
Or THE STATE OF MONTANA

IN THE MATTER OF THE AMEND- ) NOTICE OF PROPOSED AMENDMENT
MENT of ARM 42.24.101; ) of ARM 42.24.101; 42.24.102;
42.24.102; 42.24.103; and ) 42.24.103; and 42.24.107; and
42.24.107; and REPEAL of ) REPEAL of 42.24.104 relating to
42.24.104 relating to Sub- ) Subchapter § Elections for
Chapter S Elections for Corp- ) Corporations.

)

orations.
NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1. On August 17, 1990, the Department of Revenue proposes
to AMEND ARM 42.24.101; 42.24.102; 42.24.103; and 42.24.107; and
REPEAL 42.24.104 relating to Subchapter S Elections for
Corporations.

2. The rules as proposed to be amended previde as follows

42.24.10)1 PBEPINIFIENS QUALIFICATION TQ BE A SMALL BUSINESS
CORPORATION (1) An--eltecting To qualify as a small busines
corporation means;--with-respect—-to--any-teaxable-years-—a the
corporation whiehr-has must have a valid election under
subchapter S of chapter 1 of the Internal Revenue Code of 1954,
as amended. and--haa-filed--a-copy-of-such eleetion—withr-the
department - on- or-frefore -the -15th-day- of- the third--montir -of -the
£4 15t~ taxable -year - for --wirieh - -tire--eleckr ion--t 8~ -to - -become
effoetives

42.24,102 ELECTION AS TO TAX TREATMENT (1) A qualified
small business corporation may elect not to be subject to the
tax imposed by %5-33-282 Title 15, chapter 31, part 1, MCA.7-as
amended; - previded;—the- stockholders of such-corporatton-inciude
the-corporate- net—11mxmur1n~11ﬁﬁrﬂﬂ"1herr—aéynsted—grcssvtncome

as--sach s - definved-4mr-15—36—311--MEA; - —as—-amended: 1f a
corporation elects not to be subject to Title 15, chapter 31,
part 1, MCA, the stockholders of the corporation must include
the corporate net lincome or loss in their Montana adjusted
individual gross income.

(2) An election 1s effective for the entire taxable year
of the corporation for which it is made and for all succeeding
taxable years, unless it is terminated with respect to any tax-
able year. The election has a continuing effect and it dces n.r
need to be renewed annually.

(3) A gualified corporation elects to be taxed as a
Montana small business corporation 1f 1t does either of the
following:

(a) files a copy of the approved federal electjion with the
department on or before the 15th day of the third month of the
tax year for which the election becomes effective. A statement
that the election is requested for state tax purposes and the
year the election is to become effective must be attached. This
statement {s to be signed by an officer of the corporation;
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(b} attaches to the Montana corporate tax return a copy of
the federal tax return filed in compliance with the provisions
of Subchapter S, Chapter 1, Internal Revenue Code. This
election method applies for years ending after July 1, 1989.

42.24.103 PRECEDURE PO -MAKE-ELECTION NOTIFICATION TO
DEFARTMENT THAT THE FILING OF A FEDERAL RETURN DOES_NOT
CONSTITUTE AN ELECTION UNDER 42.24.102 (3)(b) f{%3}--The-etection
must-tre-—made—by--Friing- o —copy-of-the-federai--amatl-business
etecrion-form- comtmiming the <4nformation -required-by ~chat-forms
in--additionr--a--statement - mest - be--attached - stating - thet--che
etection-is-tequested-for-stete purpoges -and the-year-for-whieh
the-election-ita-ro-beceme-effective.--—Fhis-statement--is-ro-be
signed-by-an-cfficer-of-the-corporations (1) A corporation may
choose to be a small business corporation for federal tax
purposes but not a small busliness corporation for Montana tax
purposes. The attachment of a copy of the federal small
business corporation tax return will not be an electlion to be
taxed as a Montana small business corporation 1f a statement is
included with the Montana return statlng that the corporation Iis
not electing to be a small business corporation. This statement
must be included every year the corporation attaches a Federal
Subchapter S return but chooses not to be a small business
corporation for state tax purposes. If a corporation revokes its
Montana small business election, the provisions of ARM 42.23.107
will apply and a corporation_ may not reelect for S years
Trregardless of whether a statement ls attached to the return,

42.24.107 REVOCATION OF ELECTION (1) If a corporation
elects to revoke 1ts subehaptér--5 small business corporation
election for federal purposes, such revocation shall be
effective for state purposes. The corporation must notify the
department within 30 days after such revocation as reqguired
under seet:sn 15-31-209, MCA.

(2) If a corporation elects to revoke its small business
election for Montana purposes, a new election cannot be made for
S years unless the department consents to an earlier election.
The department can also walve 1nadvertent terminations if
certain conditions are met as covered under 1362(F) and (g} IRC

(1586).

3. The rule tc be repealed is as follows:

42.24,104 TIME OF MAKING ELECTION (AUTH: Sec. 15-11-501
MCA: IMP, Sec. 15-31-202 MCA).

4. The authority tc amend these rules is found ar 15-31-
501 MCA, and the rules implement 15~30-111; 15-31-201; 15-31-
202; and 15-31-208 MCA.

5. The department has determined amendments are necessary
for the following reasons:

42.24.101 is being amended to simplify how a corporation
may qualify to elect small business status for state tax
purposes. Section 15-31-201 requires a corporation to have a
valid federal small business election before it can elect small
business status with the state. This rule defines a qualifying
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corporation. How a qualifying corporation may actually elect
small business status is explained in 42.24.102,

42.24.102 is being amended for two reasons. First, the
existing rule states that a company may elect not to be subject
to the tax imposed by 15-31-202. That section does not impouse a
tax. If a small business election is filed, the election would
exempt the corporation from the tax imposed by Title 15, Chapter
31, Part 1. The second amendment was necessary because of
legislaticn passed during the 1989 legislative session. During
that session, HB 607 gave corporations an additional method in
which to make & small business election. HB 607 provided
taxpayers the option of either filing a copy of their federal
small business election within the first 75 days of the taxable
year for which they wanted the election to be effective or
attaching a copy of their federal small business return to their
state return. The requlation needed to be amended to conform to
the statute change.

42.24.103 is being amended to further clarify the election
process established in HB 607, As previously stated, HB 607
allows a corporation to elect small business status with the
state by merely attaching a copy of the federal small business
return to their state return, However, a ceorporaticn could
elect small business status for federal purposes but nct wish to
elect that status for state purposes. HB 607 does not require
that a taxpayer make the same election for both federal and
state purposes. Therefore, this regulation needed to be am=ended
to address the situation where a corporation elected to be a
small business corporation for federal purposes and a C
corperation for state purposes. This rule now provides a
corporation the opportunity to attach a statement to their
Montana return stating that even though they are a small
business for federal purposes, they do not wish to be a small
business fcor state purposes, Subpart 2 of this rule is merely
language that was previously in 42.24.102 requiring that ircome
of an electing small business corporation must be reported on
the stockholders personal income tax return.

42.24.104 has been deleted because the time frame and
procedure for making a small business election is now adequately
addressed in the amended version of 42,24.102.

42.24.107 is being amended to address the situation of when
a corporation that revokes its small business election may be
able to re-elect. Prior to HB 607, a corporation was tied to
the federal treatment of small business re-elections. In cther
words, a corporation c¢ould only re-elect a small business status
by filing a copy of their federal small business election.
Therefore, corporations were bound by the federal re-elecrion
provisions at the state level. However, under the current law,
a copy of the federal small business election does not
necessarily have to be filed. Therefore, a corporation could
conceivably elect, revoke and re-elect small business status in
three consecutive years. The proposed amendment requires that
if a corporation revokes its election, it cannot re-elect foi
five years,. This amendment is identical to the federal
treatment.

6. Interested parties may submit their data, views, 1
arguments concerning the proposed adeptiocn in writing to:

11—« 1”"'.'|u
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Cleo Anderson
Department of Revenue
Office of Legal Affairs
Mitchell Building
Helena, Montana 59620

nc later than July 13, 1990.

7. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than July 13, 1990.

8. If the agency receives requests for a public hearing on
the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
amendments; from the Administrative Code Committee of the
Legislature; from a governmental subdivision, or agency; or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 25,
I P
DENIS ADAMS, Director
Department of Revenue

Certified to Secretary of State June 4, 1990.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
adoption of Rules I, II
and III pertaining to
freestanding dialysis
clinics

NOTICE OF PUBLIC HEARING ON
THE PROPOSED ADOPTION OF
RULES I, II AND III
PERTAINING TO FREESTANDING
DIALYSIS CLINICS

— et et

TO: All Interested Persons

1. Oon July 11, 1990, at 10:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to con-
sider the proposed adoption of Rules I, II and III pertaining
to freestanding dialysis clinics.

2. The rules as proposed to be adopted provide as
follows:

{RULE I] FREESTANDING DIALYSIS CLINICS FQR END_ STAGE

RENAL DISEASE, DEFINITJONS (1) "Freestanding dialysis
clini¢s (FDC)"* are facilities licensed by the officially
designated authority in the state where the institution is
located and certified by the health care financing administra-
tion (HCFA) to:

(a) furnish outpatient maintenance dialysis directly to
end stage renal disease (ESRD) patients; and

(b) provide training for self-dialysis and home
dialysis.

AUTH: Sec. 53-6-113 MCA
IMP: Sec, 53-6-101 MCA

[RULE 11} FREESTANDING DIALYSIS CLINICS FOR END STAGE

RENAL_DISEAS REQUIREM S (1) These requirements are
in addition to those contained in ARM 46.12.301 through
46.12.314.

(2) The provision of outpatient maintenance dialysis and
related services by the medicaid program shall be coordinated
with the medicare renal disease program as provided in Title
XVITI of the Social Security Act and any other program provid-
ing the same or similar service.

{3) Outpatient maintenance dialysis and related services
in a FDC shall be provided only to a person who has been
diagnosed as suffering from chronic ESRD by a physician.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA
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I FRE DIN S CLIN FOR EN TAGE

RENA ISEASE R URSEMEN (1) Reimbursement for
outpatient maintenance dialysis and other related services
provided in a FDC shall be as follows:

(a) FDCs will be reimbursed under the composite rate
reimbursement system for independent facilities in accordance
with 42 CFR 413, subpart H and as detailed in the HIM-15,
chapter 27. The department hereby adopts and incorporates by
reference 42 CFR 4131, subpart H (1989 edition) and the HIM-
15, chapter 27 (1983 edition). Copies may be obtained from
the Medicaid Division, Department of Social and Rehabilitation
Services, P.0. Box 4210, Helena, MT 59604-4210.

(b) The reimburgement period will be the FDC's fiscal

ear.
Y (c) These reimbursement rules are in addition to those
contained in ARM 46.12.509(2) through (6).

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

3. The Montana Medicaid program currently provides
coverage for dialysis treatment in an outpatient hospital or,
where appropriate, in-~home setting. Freestanding dialysis
centers (FDCs) are now being established in Montana. The
adoption of this rule will provide payment for dialysis at
FDCs. This ‘alternative delivery system is beneficial to
Medicaid because of reduced transportation costs ($10,000
estimate). Tt will also improve recipient access to dialysis
services.

The Medicare program is the primary payor for dialysis treat-
ment. Medicaid's portion of the cost is normally limited to
the deductible and coinsurance required by Medicare.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.O. Box 4210, Helena, MT 59604-4210, no later than
July 18, 1990.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.

6. These rules will be applied retroactively to
October 1, 1989. ,
- P .
it 0 P L)
Director, Social and Rehabilita-
tién Services

Certified to the Secretary of State June 4 , 1990.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULE 46.12.3206 AND THE
REPEAL OF 46.12.305
PERTAINING TO THIRD PARTY
ATTORNEY FEES AND
ASSIGNMENT OF BENEFITS

In the matter of the
amendment of Rule
46.12.3206 and the repeal
of 46.12.305 pertaining to
third party attorney fees
and assignment of benefits

TO: All Interested Persons

1. on July 11, 1990, at 9:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to con-
sider the proposed amendment of Rule 46.12.3206 and the repeal
of 46.12.305 pertaining to third party attorney fees and
assignment of benefits.

2. The rule as proposed to be amended provides as
follows:

46,12,3206 ASSIGNMENT OF RIGHTS TQ BENEFITS Subsections
(1) through (2) remain the same.

(a) Under sectjon 53-2-612, MCA, the department i=s
subregated-to—therights—ef—a has a 1i u a mone aid
by a third party or his insurer in satisfaction of a _judagement
or settlement arising from a recipient's glaim for damages or
compensation for personal _injury, diseas illpess, or dis-

= : - Y

abiljty
Under 53-2-613, MCA, by signing the department-
prescribed application form for medicaid, an applicant for or
recipient of medicaid assigns to the department:
Subsections (2)(a) (i) through (4)(b) remain the same.

AUTH: Sec. 53-6-113 MCA
IMP: Sec¢. 53-2-612, 53-2-613 and 53-6-131 MCA

a. The rule 46,12.305 as proposed to be repealed is on
pages 46-1164 and 46-1165 of the Administrative Rules of
Montana.

AUTH: Sec. 53-2-201 MCA
IMP: Sec. 53-2-612 MCA

4. Section §3-2-612, MCA (as amended effective April,
1989) changes the department's right of subrogation to settle-
ments and awards to that of a lien upon settlements and
awards. The proposed change to ARM 46.12.3206 reflects this
change. Since Section 53-2-612, MCA also now defines accept-
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able attorney's fees for reduction of the department's claims,
there is no need to define fees in an administrative rule.
Therefore ARM 46.12.305 is proposed to be repealed,

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0. Box 4210, Helena, MT 59604-4210, no later than
July 19, 1990.

6. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.

Directyr, Social and Rehabilita-
tionl Services

Certified to the Secretary of State June 4 , 1990.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED ADOPTION OF
RULES I, II, AND III, THE
AMENDMENT OF RULES
46.12.1401 THROUGH
46.12.1409, 46.12.1411,
46.12.1412, 46.12,1425,
46,12.1431, 46.12.1432,
46.12.1435 THROUGH
46.12.1440, 46.12.1450
THROUGH 46.12.1455,
46.12.1469, 46,12.1475,
46.12.1476, 46,12.1480
THROUGH 46.12.1482, AND THE
REPEAL OF 46.12.1410
PERTAINING TO MEDICAID HOME
AND COMMUNITY BASED PROGRAM
FOR ELDERLY AND PHYSICALLY
DISABLED PERSONS

In the matter of the
adoption of Rules I, II,
and III, the amendment of
Rules 46.12.1401 through
46.12.1409, 46.12.1411,
46.12.1412, 46.12.1425,
46.12,1431, 46.12.1432,
46.12,1435 through
46,12.1440, 46.12.1450
through 46.12.1455,
46,.12.1469, 46.12.1475,
46.12.1476, 46.12.1480
through 46.12.1482, and
the repeal of 46.12.1410
pertaining to medicaid
home and community based
program for elderly and
physically disabled
persons

e e A e S M A N N A e St s e Y

TO: All Interested Persons

1. Oon July 11, 1990, at 10:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to con-
sider the proposed adoption of Rules I, II, and III, the
amendment of Rules 46.12.1401 through 46.12.1409, 46.12,1411,
46.12.1412, 46.12.1425, 46.12.,1431, 46.12.1432, 46.12.1435
through 46.12.1440, 46.12,1450 through 46.12.1455, 46.12.1469,
46.12,1475, 46.12.1476, 46.12.1480 through 46.12,1482, and the
repeal of 46.12.1410 pertaining to medicaid home and community
based program for elderly and physically disabled persons.

2. The rules as proposed to be adopted provide as
follows:

[RULE 1] ENVIRONMENTAL MODIFICATIONS/ADAPTIVE EQUIPMENT,

DEFINITION (1) Environmental modifications are changes
to the recipient's home designed to maintain or improve the
recipient's ability to remain at home.

(2) Adaptive equipment is designed to assist the recipi-
ent to function as independently as possible in the home.

AUTH: Sec¢. 53-2-201, 53-6-101, 53-6-111 and $3-6-402 MCA
IMP: Sec, 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

[RULE 1I] ENVIRONMENTAL MODIFICATIONS/ADAPTIVE _EQUIP-
MENT, REQUIREMENTS (1) All environmental modifications
and adaptive equipment must:
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(a) be medically necessary and relate specifically to
the recipient's disability;

(b) have a specific adaptive purpose;

{c) be ordered by a physician;

(d) provide for the recipient's accessibility and safety
in the home;

(e) assist the recipient to remain at home;

(f) be cost effective;

(g} not constitute:

(i) general housing maintenance, including but not
limited to plumbing, heating systems, or appliance repair;

(ii) ineligible room and board;

(iii) additions which increase the sguare footage of
existing structures; and

(iv) items of clothing.

(2) Environmental modifications must meet the specifica-
tions set by the pamerican national standards institute of
1980.

(3) The cost of environmental modifications cannot
exceed $4,000 per modification, however, the department may,
within its discretion, authorize an exception to this limit.
Any exception must be prior authorized by the department.

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

IRULE NMENTAL MODIFIGCATIONS/ADAPTIV UIP=-
MENT, REIMBURSEMENT (1) Reimbursement for environmental
modifications and adaptive equipment not provided by other
federal, state, and local programs will be the lower of the
following:
' (a) the provider's usual and customary billed charges;

or
(b) rates negotiated with providers by the department.
AUTH: Sec¢, 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec, 53-2-201, 53-6-101, 53-6-111 and 53-6~402 MCA
2. The rules as proposed to be amended provide as
follows:

46.12.140) HOME AND COMMUNITY SERVICES PROGRAM, AUTHORI-

TY (1) The United States department of health and human
services (HHS) has granted the department, through 42 CFR
441.300 through 441.310, the authority to provide medicaid
home and community services to persons who would otherwise
‘have to reside in and receive medicaid reimbursed care in a
"hospital or institutional setting.

Subsection (2) remains the same

AUTH: Sec¢. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6~-402 MCA
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46.12.1402 LIMITING ENROLLIMENT ON BASIS OF AVAILABLE
FUNDS Subsections (1) and (2) remain the same.

{te)—the—ability—of the—ease nanagement—team—te-—provide
gservices—that meet—the personls—health-and-safety needsr—and

Original subsections (4) through (5)(e) remain the same
in text but will be recategorized as subsections (3) through

(4) (e).

AUTH: Sec¢. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

46.12.1403 PERSONS WHO _MAY BE_SERVED Subsection (1)
remains the same.

(a) -are elderly; or physically disabled er—develepmen—

’

Subsections (1) (a) (i) and (1) (a)(ii) remain the same.

(A) Some physically disabled persons are considered to
require intensive dimnstitutional—eare services. These are
persons whose past medical history and current wmedical prog-
nosis may require them to receive intensive long term care in
an inpatient hospital or rehabilitation setting. These
persons may receive services under the home and community
services program if they otherwise would require continued
services in an inpatient hospital or rehabilitation setting.

(dc) require the level of care of an—SNFE—I€F-eor—JIcP/MR
a nursing facilikx, as determined by preadmission screening as
provided for in ARM 46+32-1361,—46-12:1302——and —46=-12+1303
46,12.1305, 46.12.1306 and 46.12.1308;

original subsections (1)(e) and (1) (f) remain the same in
text but will be recategorized as subsections (1) (d) and (1)
(e).
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(gf) have needs that can be met through the home and
community services program at a cost not to exceed the maximum
amount allowed in accordance with ARM 46.12.1411-; and

(q) _are not receiving services from a certified hospice

program.

iorit r rece of services will be established
accordi the wing crjteria:
erson's nee or_servic

(b) _the avajlability of other community services to meet
the person's needs; and
(c) the person's risk of institutionalization or death,

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
46.12.1404 HOME AND COMMUNITY SERVICES, DEFINITION

Subsections (1) through (1) (h) remain the same.

(i) environmental modifications/adaptive equipment, as
defined in ARM 46+32-3456 [Rule 1);

Subsections (1) (j) through (1)(g) remain the same,

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

46.12.1405 GENERAL REQUIREMENTS Subsection (1) remains
the same,

{2) 42 CFR . anda th cipient's health
and safet e wi m ou
{a) aLl facilities p:gxidlng se;v;ggs mggt all applic-
ab ire sa standards order to receive reimburse-
ment under ;he home and_ community pregram; and

(2k) Aall providers of service shal} meet the regquire-
ments contained in ARM 46.12.301 through 46.12.308,

Subsections (3) remains the same.

: . cas fee

[T —ait—faeilities —providing fe!ixess iMHSE meet—aid
rei i i .

Original subsections (5) through (9) remain the same in
text but will be recategorized as subsections (4) through (8).

{9) Home and community services _providers may, under
certain circumstances, also provide assistance to other family
members in_the recipient's househo duri hours of program
reimbursed s ice. he is' [e) ow is will:

a ma mana me team;

b be based Wl he needs of the recipient can
safely be met under this a;;angement;

C eguire e _a ement of the service provider that
t can and wil) safe xtend services to the recipients and

other family members; and

(d) _result in a _reduction of medicaid's_portion of the
service rate by 20%.

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and $3-6-402 MCA
IMP: Sec. 53-2-201, %3-6-101, 53-6-111 and 53-6-402 MCA
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46.12.1406_ CASE MANAGEME SERVICE DEFINITION

1r—For —developmentally -disabled—persons,—ecase—panage—
ment-—serviees—eonaist-of+

{tar—developing —individual plons—ef-care—as—defined—in

(21) Fer—elderly —persons—and—physically —disabled—per—
sens, eCase management services consist of:

Original subsections (2)(a) through (2)(e) remain the
same in text but will be recategorized as subsections (1) (a)
through (1) (e).

(f) eaeting—as—billing—provider authorizing payment
claims for all wyajiver subcontractsed services.

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, %3-6-111 and 53-6-402 MCA

46.12,1407 CASE MANAGEMENT SFERVICES, REQUIREMENTS
(1) Case management services may be provided only by

department—persennel—or—by providers under contract with the

department.

(32) Fer—elderly—and—physically—disabled—persons;—+The
case management team must:

Original subsections (3)(a) through (3)(c) remain the
same in text but will be recategorized as subsections (2) (a)
through (2) (c).

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

pased—on—a—negetiated—rate — Fhe—negotiated—rate—shatl-be
based—ent
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(21) For—elderiy—and—physiecally disabled—persena;—eCase
management services provided by a case management team under
contract with the department shall be reimbursed based on a
negetiated per diem rate.

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

IMP:  Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
46.12,.) PIVEDE z R—EHB :
SECABLY-DICARLED—PRREONG (1) Aﬂ——*ﬂé*thﬂﬂ% A plan of

care fer—elderly—eor physicelly disabled-peraens is a written
plan of treatment developed on the basis of an assessment and
determination of the status and needs of a recipient.

(2) The individual plan of care shall be developed prior
to the person's entry into home and community services and be
formally reviewed and approved by the department. The plan
must be reviewed and, if necessary, revised and approved re

approval—and at intervals of at least six (6) months
thereafter beqginning with the initial plan of care_ apprgval.
(3) Each individual plan of care shall be developed by
the case management team.
(4) The case management team in developing the plan of
care shall consult with the persen g;gxen; or the persents

recipient's legal representative and
attending physician. The case management team may also

consult family—members,—pasychelogists,—medical —persenncl—and
others who have knowledge of the pewrsenls recipient's needs.

(5) Each individual plan of care shall include at
least the following:

Subsections (5)(a) through (5)(f) remain the same.

(g) names and signatures of all persons who have parti-
cipated in developing the imdividual plan of care (including
the recipient, unless the recipient's inability to participate
is documented) which will verify participation, agreement with
the imdividual plan of care, and acknowledgement of the confi-
dential nature of the information presented and discussed.

(6) The case management team shall provide a copy of the
individuat plan to the recipient.

(7) Individual-pPlan of care approval will be based on:

Subsections (7) (a) through (7)c) remain the same.

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec, 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

46.12.1411 CQST OF PLAN OF CARE _AS REASON_FOR _DENYING
SERVICES (1) Home and community services are limited to
persena recipients whose home and community service costs, as
determined in accordance with subsection (1) (a) of this rule,
are no more than what medicaid would pay for the persenls
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recipient's care, as determined in accordance with subsections

(1) (b) and (1)(c) of this rule. The department may, within

its discretion, authorize exceptions to this limit. Any

2 e

Cost determinations will be made before implemen-

tation of the proposed plan of care has been approved by the
department.

(a) The plan of care cost shall be the cost of all home

and community services provided to the perasen recipient that

are reimbursed by medicaid in accordance with these rules.

Subsection (1) (b) remains the same.
(i) For IcP—and—-SNF pursing facility 1levels of care,

payment rates projected in accordance with ARM 46.12.1204 are
based on the statewide weighted average medicaid nursing home
per diem rate.

- . .

ti)-—Fer—theICF/MR—evel af'eazg; a-prejected-statewide
average—per—dien—yill—be—derived “Stqg.Eh? previous —year s
utitizationrates—for—eachICP/MR—faeility This—weighted
a-?:age ?*il.he adjusted—by 5abtraebtugibh§ ?meuni for—roox
dellara—for—persomal—needs—Fhis—adjusted —£igqure—is—the

by . iy )

(c) For persens recipients in need of intensive institu-
tienal—eare gervices, the home and community service costs
shall not exceed what the medicaid payment for that persen
recipient would have been in an inpatient hospital or rehabil-
jitation setting. Home and community services for persens
recipients in need of intensive institutional—eare services
must be prior authorized by the department.

Subgsection (1) (d) remains the same.

(e) Exceptions_to the plan of care cost limit may ke
authorized by the department at its discretion based on the
following criteria:

(i) _.the service causing the recipient to exceed costs is
a one time purchase; or

(ii) intensive services of 90 days or_ less result in _a

temporary jincrease of the cost limit necessary to:
(A) resplve a c¢risis _situation which threatens the

health and safety of the recipient;
(B) stabilize the recipient following hospitalization or

acute medical episode;: or

the normal caregiver.

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
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46.12,1412 FREEDOM OF CHOICE

(1) If a person is determined by the department to
require the level of care provided in a &NPy—IEF—er—TEF/MR
nursing fagility, the person or his legal representative will
be informed of the feasible—alternatives long term care ser-
vices, if any, available under the
medicaid program and will be permitted to choose among them.
Ap—iastitatienalatternative wiltl-beineluded—asa—choieer—

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

IMP: Sec¢. 53=2-201, 53-6-101, 53-6-~111 and 53-6-402 MCA

1 4 HOMEMAK RVICES EFINIT
(1) Homemaker services c¢onsist of general household
activities performed by an individual or agency. Such

services are provided to a persen recipient who is unable to
manage his home or care for himself or others in the home, or
when another who is regularly responsible for these activities
is absent. These services may include:

Subsection (1) (a) remains the same.

(b) social restorative services consisting of assistance
which will further a persents recipient's involvement with
activities and other persons; and

(c) teaching services consisting of activities which
will improve a pewrsonls re g:p;gng's or family's skills in
household management and social functioning.

Subsection (2) remains the same,

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec., 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

46.12.1431 ADULT DAY QARE SERVICES, DEFINITIONS

(1) Adult day care services include prov1d1ng for the
health, social and habilitation needs of a person in settings
out51de the person's place of residence

) f :

“5!?1“BHF1 daily- : hdulb.da{ eare—services—de—net—inelude

{ay—Ff—the—ecenter—provides—pepsonat—care—related—+to
healt] 3 : : ) i ng—th .
musE—be—asupervised—by a—registered—nurse.

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53~6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

46.12.1432 ADULT DAY CARE SERVICES, REQUIREMENTS

Subsection (1) remains the same.

(a) Adult day care providers serwing—the—elderiy and

i bled must be licensed by the department of
health and environmental sciences as provided in ARM 16.32.356
and 16.32.357.

o —hdul 4 . X
d{qeb%ed~pefsensﬂmﬁ&t—mee%—{hegm&ﬁimam—s%aﬂéaﬁmrﬁﬁrfmew*deé
+A—ARM--46- 8901~

Subsection (2) remains the same.
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AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

46,12.1435 HABILITATION SERVICES, DEFINITION

(1) Habilitation is intervention designed for assisting
perseons reciplents to acquire, retain and improve the self-
help, socialization and adaptive skills necessary to reside
successfully in home and community settings. Services include
the provision of social training and/or health related skills
to ensure optimal functioninq of persens recipients. ‘Phese

(32) Habilitation services fer—elderiy—and—physicatly
may be delivered in their—own private honmes,
foster and group homes.
Original subsection (4) remains the same in text but will
be recategorized as subsection (3).

AUTH: Sec. 53=-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec., 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

46.12.1436 HABILITATION SERVICES, REQUIREMENTS +3)—+A
xl; ii £ .i]l! tation ) srviees for ¥ lapl!i_ . !hE G

ARM—4 68901
(21) A provider of habilitation services fer—physieally
may be any ef—the—following:s
person_or adency qualified to meet the recipient's defined
habilitation needs.

: ! : +

(h)} physical Eh;*af ety ,
i 1
td EFE]E.“; pa Ehs’legtSE

(32) All profe551onal providers of habilitation serv-
ices must meet all-preofessienal—and-other 11censmq and certi-
fication requirements otherwise provided in ARM 46.12.1401
through 46.12.1482.

AUTH: Sec. 53=2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6~111 and 53-6-402 MCA

46.,12.1437 HABILITATION SERVICES, REIMBURSEMENT
—‘—! e imburse : habili : . 1 .
based—upor—a—negotinted -rate—established—through—a-—contracts
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(21) Reimbursement for habilitation services not paid
through other federal, state or locally funded programs will
be the lower of the following:

original subsections (2)(a) and (2)(b) remain the same in
text but will be recategorized as subsections (1)({a) and
(1) (b) .

AUTH: Sec., 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

46.12.1438 RESPITE CARE, DEFINITION Subsections (1) and
(2) remain the same.

(3) Respite care may be provided in a person's place of
residence or through placement in another private residence or
other related community setting, a hospital, or a skiiled
nursing facility;—an—intermediate—care—facility—or—an—inter-
mediate—eare—facility for the-meptally retarded.

{4 —Payment—for reaspite—care-provided—ima—hospital-must
be-prior—authorisedby-the—departments

AUTH: Sec. 53-2-201, 53-6-101, $3-6-111 and 53-6-402 MCA

IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

46.12.1439_ RESPITE C R IREMENTS (1) A skilled
nursing facility, ; ity
intermediate—eare—facility—fer—the—mentally—retarded which
provides respite care to a recipient of the home and com-
munity services program must meet the requirements of ARM
46120130 {ar 46.12.1203

(2) Persons who provxde respite care to a recipient ef
heme—and—ecommunity—serviees nust be determined by the case
manager management team to be:

Subsections (2)(a) and (2)(b) remain the same.

(3) Persons who provide respite care to a recipient ef
home-—and—eommunity—gerviees may be required by the case
manpager management team to have the following when the recipi-
ent's needs so warrant:

Subsections (3)(a) through (3)(c) remain the same.

(4) Respite care available—te—a-reeipient is limited to
25 days in a fiscal year; however, the department may, within
its discretion, authorize further specified hours of respite
care in excess of this limit. Additional respite care must be
authorized by the department.

Subsections (%) through (5)(b)(iil) remain the same.

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

46.12.14490 ESPITE  CARE, REIMBURSEMENT (1) Respite
care provided by a skilied nursing facility, an—intermedinte
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eare~—facility —or—an—intermedinte—ecare—faeility —for—the
mentatly—retarded shall be reimbursed at the rate as estab-
lished for that facility in accordance with ARM 46.12.1204.
Subsections (2) through (2)(b) remain the same.
(c) the facility per diem rate when resplte care 1is
provided by a skilled—er-—intermedinte nursing facility er—an
FEF/MR.

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-~402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

the—heomer medic ale t monit ng. system n_eleg-
tronic_tele ic or mec i system used to summon assis-

tance ip_an emepgency §;tug§; .

Pampa——grab—ba*e~aﬁa~efher—adape*ve—eqa*pmenf—

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-~101, 53-6-111 and 53-6-402 MCA

46.12.145) MEDICAL ALERT AND——ENVIRONMENTAL MODIFICA—
PION5, REQUIREMENTS {3)—All-environmental-medifications
and-adaptive—eguipment—musts

(21) Medical alert systems must be connected to a local
emergency response system with the capacity to activate emer-
gency medical perscnnel.

{H—Envirenmental — modifications—must—meet--the—speei-
ficatienas -set—by -the—Americonnational-standards—institute—in
3566

(42) Reimbursement is not available for the purchase,
installation or routine monthly charges of a‘telephone.

: ' -I ’ 2 : . 3 i a
E*enT—aﬁth§rtte—an-fmeepenm+—ee—%h*&—&amiﬁv———Any—e*eep&ieﬂ
must—he-—prior-avtherited-py—the-departments

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
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46.12.1452 ME ALERT

TIONS, REIMBURSEMENT (1) Reimbursement for medical
alert and—envirenmentatl—medifieations not provided by other
federal, state or locally funded programs will be the lower of
the following:

(a) the provider's usual and customary (billed) charges;
or

(b) rates negotiated with providers by the department or
its designee.

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec, 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

2.1453 NON-MEDICAL TRANSPORTATION SERVICES DEFINI-
TION Subsection (1) remains the same.

AUTH: Sec., 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec, 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

46.12.1454 NON-MEDICAL TRANSPORTATION SERVICES, REQUIRE-~
MENTS Subsections (1) through (4) remain the same.

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

46.12.1455 NON-MEDICAL TRANSPORTATION SERVICES, REIM-

BURSEMENT Subsections (1) through (1)(c¢) remain the
same.

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6~402 MCA

46.12.1463 PSYCHOLOGICAL SERVICES, REQUIREMENT

Subsection (1) remains the same.

(2) Psychological services as defined in ARM 46.12.1462
(1) (ba) are limited to six hourly visits or the eguivalent per
fiscal year.jy—hewewer; £The department may within its discre-
tion authorize further specified hours of psychological ser-
vices in excess of this limit. Any services in excess of this
limit must be prior authorized bv the department.

Subsection (3) remains the same.

AUTH: Sec. %3-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

46.12.1469 NURSING SERVICES, REQUIREMENTS Subsection
(1) remains the same.

(2) Nursing services must be provided to a persen recip-
ient in his own home. HNursing services shall not be provided
to a persen recipient residing in a hospital, skitled—or
tntermediate nursing eare facility er—intermediate—eare—faeil~
ity——for—the—mentaliy—retarded, or licensed personal care
facility.

Subsection (3) remains the same.
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AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

46.12.]475 RESPIRATORY THERAPY SERVICES, REQUIREMENTS

Subsections (1) and (2) remain the same.

(3) Respiratory therapy services must be furnished in
the persen's recjipient's home and be limited to persens recip-
ients who, without respiratory care at home, would require
care as an jinpatient in a hospital—SNFP—er—I€F or pnursing

facjility.
(4) Respiratory therapy services may be provided only to
recipjients who have adequate support services to be

persens
cared for at home.

(5) Respiratory therapy services are limited to a maxi-
mum of 24 hours per fiscal year,t+—however, %The department
may within its discretion authorize further specified hours of
respiratory therapy services in excess of this limit. Any
services exceeding this limit must be prior authorized by the
department.

AUTH: Sec. 53-2-201, 53-6-101, 53-6~111 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

147 Y VIC E N
Subsectlons (1) and (1) (a) remain the same.

(b) &25—per—hour rates negotjiate the depa

ts des ee.

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

1 VICES N
(1) Dietitian services mean services related to the
management of a pergomnts recipjent's nutritional needs.
Subsection (2) remains the same.

AUTH: Sec, 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

6. T SERVICE ENTS

Subsections (1) and (2) remain the same.

(3) Dietitian services are limited to a maximum of 12
hours per fiscal year.}-hewever; ¥The department may, within
its discretion, authorize turther specified hours of dietitian
services in excess of this limit. Any services exceeding this
limit must be prior authorized by the department.

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP:  Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

46,12 DIET AN SERVICE M NT
Subsections (1) and (1) (a) remain the same.
(b) &25—per-—heur rates negotiated by the department or

its_desianee.
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AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

3. The rule 46.12.1410 as proposed to be repealed is on
page 46~1965 of the Administrative Rules of Montana.

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53~-6-402 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

4. These rules changes are necessary due to the separa-
tion between the waiver for the developmentally disabled
persons and the waiver for the aged/disabled persons, The
waivers are administered separately and are now two separate
proposals to Health Care Financing Administration. Rules
governing the DD waiver will be included in a separate sub-
chapter. With this major rule change, it was timely to
clarify language within the existing rule.

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Qffice
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0. Box 4210, Helena, MT 59604-4210, no later than
July 19, 1990.

6. The Office of Legal Affairs, Department of Socilal

and Rehabilitation Services has been designated to preside
over and conduct the hearing.

Dlgectorgzgoé;al and Rehabilita-

tion Services

Certified to the Secretary of State June 4 , 1990.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PRQPOSED AMENDMENT OF
RULES 46.12.4002,
46.12.4004 AND 46.12.4006
PERTAINING TO GROUP
ELIGIBILITY REQUIREMENTS
FOR INPATIENT PSYCHIATRIC
SERVICES

In the matter of the
amendment of Rules
46.12.4002, 46.12.4004 and
46.12.4006 pertaining to
group eligibility
reguirements for inpatient
psychiatric services

TO: All Interested Persons

1. on July 11, 1990, at 1:00 p.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to con-
sider the proposed amendment of Rules 46,12.4002, 46.12.4004
and 46.12.4006 pertaining to group eligibility requirements
for inpatient psychiatric services.

2. The rules as proposed to be amended provide as
follows:

46.12.4002 GROUPS COVERED, AFDC-RELATED INSTITUTIONALIZED
INDIVIDUALS Subsections (1) through (1)(b) remain the

same.,

as—inpatie

Subsection (2) remains the same.

(a) individuals described in subsections (1)(b) and
+i+¥{e) who are ineligible for coverage as categorically needy
because of excess income.

AUTH: Sec, 53-6-113 MCA

IMP: Sec. 53-6-131 MCA
46.12.4004 NON-FINANCIAL REQUIREMENTS AFDC—-RELAT IN-

STITUTIONALIZED INDIVIDUALS Subsection (1) remains the
same.

(2) For individuals under age 21 in intermediate care
facilities, including intermediate care facilities for the
mentally retarded, eor—reeeiving—treatment—in——pasyehiatrie
faeitities—or—programa; the nonfinancial requirements for
medicaid under this subchapter, whether as categorically needy
or medically needy, consist of the age requirement and
applicable service requirements.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-131 MCA
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46.12.4006 _FINANCIAL REQUIREMENTS FDC-RELATED IN TU~
TIONALIZED INDIVIDUALS Subsection (1) remains the same.
(2) For individuals under age 21 in intermediate care
facilities, including intermediate care facilities for the
mentally retarded, er—receiving —treatment—in—pasyehiatrie
i ied - the financial requirements for
medicaid under this subchapter as categorically needy are the
AFDC financial requirements which are set forth in ARM
46.10.401 through 406 and 46.10.505 through 514. These will
be used to determine whether:
Subsections (2)(a) through (2)(c)(ii) remain the same.
(3) For individuals under age 21 in intermediate care
facilities, including intermediate care facilities for the
mentally retarded, i i 3 3
$-1ied who are ineligible under subsection (2)
because of excess income, the financial requirements for
medicaid under this subchapter as medically needy are the
medically needy financial requirements for noninstitutional-
ized AFDC-related families and children which are set forth in
subchapter 38. The financial provisions of this subchapter
which apply to individuals under 21 who are ineligible for
medicaid under ARM 46.12.3401(1)(b)(iii) and ARM 46.12.3401(3)
apply identically to the above described individuals under 21.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-131 MCA

3. These amendments are necessary to make the Medicaid
eligibility rules for inpatient psychiatric services consis-
tent with those applying to Medicaid eligibility generally.
Current rules allow children under the age of 21, who have
been admitted +to an inpatient psychiatric facility, to
establish Medicaid eligibility without consideration of the
income or resources of household members, such as parents with
whom they are living at the time of admission. The current
rule is optional under federal law. The same option is avail-
able under federal 1law with respect to other groups of
children, such as those in intermediate care facilities for
the mentally retarded (e.qg., Montana Developmental Center).

It may be appropriate to disregard the income and resources of
household members, where the cost of providing care for the
child's chronic condition is likely to devastate the household
financially. However, inpatient psychiatric services are not
available for treatment of chronic conditions. Under federal
law inpatient psychiatric services may be provided only where
the services will improve the patient's condition or prevent
regression so that the services will no longer be necessary.
The department does not believe that the household's income
and resources should be disregarded under these circumstances.

1
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Further, Medicaid inpatient psychiatric treatment costs for
individuals under 21 have increased from $910,388 for the
period of March through June 1987 (an annualized cost of
$2,731,164) to an estimated $9,000,000 in 1990. This rapid
increase in c¢ost requires that the department limit Medicaid
eligibility for inpatient psychiatric services to those indi-
viduals who meet the general eligibility requirements.

The proposed amendments are necessary to require that in-
patient psychiatric services are reimbursable only where the
patient would otherwise qualify for medical assistance.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0. Box 4210, Helena, MT 59604-4210, no later than
July 19, 1990.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.

6, These rules will be effective September 1, 1990.

D1r§ctor, §0c1af and Rehabilita-

tion Services

Certified to the Secretary of State June 4 , 1990,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.12.1201,
46.12.1202, 46.12.1203,
46.12.1204 AND 46.12.1208
PERTAINING TO THE PAYMENT
RATE FOR SKILLED NURSING
AND INTERMEDIATE CARE
SERVICES

In the matter of the
amendment of Rules
46.12.1201, 46.12.1202,
46.12.1203, 46.12.1204 and
46.12.1205 pertaining to
the payment rate for
skilled nursing and
intermediate care services

TO: All Interested Persons

1. On July 11, 1990 at 11:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to con-
sider the proposed amendment of Rules 46,12.1201, 46.12.1202,
46.12.1203, 46.12.1204 and 46.12.1205 pertaining to the pay-
ment rate for skilled nursing and intermediate care services.

2. The rules as proposed to be amended provide as
follows:

6. P, TES LLED NU NG AN NTER~

ED SERVICES (1) These rules shall be effec-

tive for rate years beginning on or after July 1, 196590.

(2) 1Includable costs for periods prior to July 1, 198990
will be determined in accordance with rules for includable
costs then in effect.

Subsectiong (3) through (3) (d) remain the same.

(e) S(1) = [(V x 8) + (Y x 838 B,64)) divided by (V +
Y)

where:

V is the total square footage of the original structure
before construction of new beds.

Y is the square footage added to the facility as a result
of the construction of new beds.

(f) S(2) = the lower Of 839 8.64 or 5§ + ((F x 12)
divided by 365)

where:

¥ is ((B divided by D) x .80) amortized over 360 months
at 12% per annum.

D is the number of licensed beds in the facility.

B is the total allowable remodeling costs as defined in
ARM 46.12.1202(2) (t).

Subsections (3)(g) through (3)(1) remain the same.

(3) M, = the M calculated under ARM 46.12.1204(3) in
effect on 6/30/85 times 3363% 1.1369.

Subsections (3) (k) through (3) (k) (iv) remain the same.
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AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

46.12,1202 _PURPOS D DEFINITIONS (1) The purpose of
ARM 46.12.1201 through 1210 is to define the basis and proce-
dures the department will use to pay for nursing facility ser-
vices provided to medicaid recipients from July 1, 198990
forward and to specify other medicaid requirements applicable
to nursing facilities.

Subsections (1) (a) and (2) remain the same.

(a) "Nursing facility services" means skilled nursing
facility services provided in accordance with 42 CFR 405 Sub-
part K and, effective August—37—31999 October 1, 1990, 42 CFR
483, intermediate care facility services provided in accor-
dance with 42 CFR 442 Subpart F, and effective Auguat—31,-1989

tober 1 990, 42 CFR 483, and intermediate care facility
services for the mentally retarded provided in accordance with
42 CFR 483, The department hereby adopts and incorporates
herein by reference 42 CFR 405 Subpart K, 42 CFR 442 Subparts
F and G, and 42 CFR 483, which define the participation
requirements for providers, copies of which may be obtained
through the Department of Social and Rehabilitation Services,
P. 0. Box 4210, 111 Sanders, Helena, Montana 59604~-4210. The
term "nursing facility services" includes the term "long term
care facility services". Nursing facility services include,
but are not limited to, a medically necessary room, dietary
services including dietary supplements used for tube feeding
or oral feeding such as high nitrogen diet, nursing services,
minor medical and surgical supplies, and the use of equipment
and facilities. The services and examples of services listed
in this subsection are included in the rate determined by the
department under ARM 46,12.1201 and ARM 46.12.1204 and no
additional reimbursement is provided for such services, Exam-
ples of nursing facility services are:

Subsections (2)(a) (i) through (2)(y) remain the same.

(z) The laws and regulations and federal policies cited
in this sub-chapter shall mean those laws and regulations
which are in effect as of July 1, 198990, unless otherwise

specified.
Subsection (2) (aa) remains the same.
(ab) "Licensed to non-licensed ratio" means that ratio

computed when the weighted sum of the hourly wages, including
benefits for RN's and LPN's employed by providers, identified
by the department in its dJenuvery-31989 March 1990 wage survey
of providers, divided by the hours included in the survey is
divided by the average nursing care hourly wage. This ratio
is used to convert licensed hours into equivalent non-licensed
hours for staffing and patient assessment computations pro-
vided for in ARM 46.12.1206(3). This factor is updated each
time a wage survey is compiled by the department.
Subsection (2) (ac) remains the same.

AUTH: Sec, 53«6-113 MCA IMP:  Sec. 53-6-101 MCA

MAR Notice No. 16-2-615 I1-6/14,20



-1109~

46.12.1203 PARTICIPATION REQUIREMENTS Subsections (1)
through (1) (h) remain the same.

(i) comply with all applicable federal and state laws
and regulations regarding nursing facilities at the times and
in the manner required therein, including but not limited to
42 U,.S.C. §1396r(b)(5) and 1396r(c), as nd b ublic
101-239. The department hereby adopts and incorporates herein

by reference 42 U.S.C. §1396r (b)(5) and 1396r(c), _as
ed ic w =239. A copy of these statutes may

be obtained from the Department of Social and Rehabilitation
Services, P.0. Box 4210, Helena, Montana 59604-4210.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

46.12.1204 PAYMENT RATE Subsection (1) remains the
same.

(2) The calculated operating rate A, in dollars per
patient day, is given by the following effective July 1, 1989:

A=A(1), if T, is equal to or greater than A(1), or

A=A(2), if T is equal to or less than A(2), or

A=T,, if T, is less than A(l) and greater than A(2), or

A-A(J) it %he facility was constructed after 6/30/82

where:

A(1) = B times ((C times (($27.77 + ($54,627 divided by

P)) divided by .9)) + E) + the OBRA increment +_ the

j wage rat t

A(2) = B times ((C times (($27.09 + ($54,627 divided .by

D))} divided by .9)) + E) + the OBRA increment + the MWRA.

A(3) = B times ((C times (($27.43 + ($%4,627 divided by

D)) divided by .9)) + E) + the OBRA increment + the MWRA.

B is the area wage adjustment for a provider,

¢ is the inflation factor used to compute the per diem

rates. The inflation factor is the factor necessary to

calculate increases in R(1) such that, effective July 1,

1989890, R(2) = R(1) ¥ 1.03.

D is the number of licensed beds for a provider times 366

days, or for facilities newly constructed after June 30,

1985 or not in the program on June 30, 1985 or partic-

ipating in the program with more than 25 licensed beds on

June 30, 1985, D is the number of licensed beds, but no

less than 25 and no more than 120, for a provider times

366,

E is the patient care adjustment for a provider,

T, is C times the interim operating rate in effect on

June 30, 1982, indexed to December 31, 1982.

R(1) = The statewide weighted average per diem rate for R
as of June 1, 198990.

R(2) = The statewide weighted average per diem rate for R
indexed from R(1) by 1.03 effective July 1, 198990.

. ; .
'

$2+66-—TFhe-department—intends—that—previders—use-the-OBRA-87
eest—inerement—teo—meet—the fiseal-—year-1990cests-ef—<complying
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Subsections (2)(a) and (2) (b) remain the same.

e O [+}-] m e A J 1 99
hrou e be 0 _is . is inc t_co =]
urs r n osts inc ed meet
the equi nts u, the fed Jul hrou
Septemb 0 9 an edj e ot c s
duri hi eriod. t. 9 r une
s_re o
e e e
0 on
medica -] e OB s ipncur afte ober 1
1990.

e me, ends t v s _ugse t OBRA
st cre t t isca coste of complyi
with e requ ments of t omnijbus Budget Reconciljatio
s 987 bli aw - 10}~ a

a a e Wi 0 t unde
n d d cogts se
ther th t cogt of tua estin ui nurse
aidesg,
ach vide t nd bm t the
d a r s a t. a
-] d t ac
o s e bmjtted t nurse
e i v i vided b
t a e an ust i ot inc ed
t ollowi t e cate es: ilit ersonn
supplies and _equipment:; and subcontracted gervices. The
o s e i cription of the items
include h t. i
entation wi be an umentation
& the ts bei c me on _the
[s} a n d 11 records d umentatjon as
.12,120 ue as vojces © acts
an d checks and time caryds. This docume ti s _subject
o _audi a evalu on i} cor ce_wi A 4 2.1208.
s cume, [s) ust be in ned by the facility fo
ears om_t d h [o5 s ed wi the de tment
i sed on dit o vi o acility trainin
co documentation, the de tment determjnes tha e_docu-
n on__does no deguate su t e trainin costs
claj o the department on e varterl urs aide
certifjcation/trai urv © n o e facility
myst reimburse the department jn accordance with ARM
46,12. ;209 the toga; dollar d;ffegence between the training
cos s clai eporting :ogm and_the training costs

orted b de uaedo enta
(v) If a provider fails to submit the quarterly
reporting form within 30 calendar days following the end of
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te t e wi o 0
m i 's burs ow nt
ajns overdue onsge. ive mon e
a ent i ov 's i
A ou s0 wj w e payable to the
ovide om e a cu nurse aide
certificat ai urv eportin or:

(3) The calculated property rate is the result of com-
puting the formula:

(a) M = N x 2 except for facilities extensively remod-

eled or with new beds constructed after July 1, 1984,

M = N(1) for facilities with new beds constructed after
July 1, 1984,

M = N(2) for facilities extensively remodeled after
July 1, 1984.

where:

M is the property rate per day of service,

N is the provider's property rate as of 6/30/85. For

entire facilities built after 6/30/85

N is %7.60.

For facilities new to the program constructed prior to

6/30/82 a 6/30/85 rate will be computed according to

property rules effective 6/30/85. That rate will be

carried forward using M = N x 2

N(1) = the lower of 8+39 8.64 or (((A x D) + (B x 7.60})
divided by (A + B)) x +r163% 1.1369

N(2) = the lower of 839 8,64 or D x 3=3¥63% 1.1369 + ((F
x 12) divided by 365).

where:

A is the total square footage of the original nursing
facility structure.

B is the square footage added to the nursing facility
with the construction of new beds.

D is the property rate as of 6/30/8% for the original
structure.

F is ((G divided by H x .80) amortized over 360 months at
12% per annum,

H is the total number of licensed beds in the nursing
facility after extensive remodeling.

G is total allowable remodeling costs.

Z is 4=363% 1.1369.

(4) Thepayment rate to providers—ef intermedicte—care

SﬂbﬁEqﬁeﬁ%*?eafS—éﬂdﬁ*ed—%ﬁ—{Hﬁﬁkf#}—ef—éh&—fﬂ%E—fﬁar"b?—ﬂﬂ
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The_pavment rate to
v [-] eymed te a ci service fo t
ment (=3 e s tua nclud cost jncurred by
the p;gvigg; as ggte:mingg ;n ARM 46.312.1207 djvided by the
total patient days of service during the provider's fiscal
ear
a [o) is s i o fo) u, 0 87
the payment rate will no g ceed the fipal rate jn effect o
June 30, 1982, as indegeg to the mid-point of the rate vear by
9% pex 12 month year.

s s d t e 3 2 d
fo Ju 1988 ra 1 no ed_the

final rate in :fegt on June 30, 1987 ;ndexed by 5. 1% to_June
30 o he e

c F isc e e n t June d
be te wil exceed
o wable costs e 12 mo erjod de
u wit seg i s e dexed t
u e t ar b inde ot exce £ inal
medic e asket i t e te vear
d F iscal a n t J 3 0 d o
b June the pa ate wi exceed
ot allowable st er da or the onth pe d de
n 9 W eases i seguen ea indexed to
J o e rat e b index not to exce final
medic baske d a ic e to t rate r.
(e)_ Providers havind a 1989 or 1991 c¢ost reporting
e t n u m i
ajle s i tion s nt t cost report
W o] e h [} i mu b
o [s! u, t. ectiv
o, a t t i k et A and
he a e cilit ial balance (form MFB-
2 whi a stan st report m

original subsections (4)(a) through (4)(c) remain the
same in text but will be recategorized as subsections (4) (f)
through (4) (h). '

Subsections (5) through (7) remain the same.

{a) The payment for nurse aide wage increases for those
nurse aides who have completed all training and competency
evaluation requirements mandated under the Federal Omnibus
Budget Reconciliation Acts of 1987 and 1989, public laws 100-
203 and 103-239 respectively, may not be distributed as part
of the reimbursement formula for routine operating and proper-
ty costs. The payment is not available for increases paid to
nurse aides for services performed prior to January 1, 1990,

(1) The payment for nurse aide wage increases will
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include the portion of the wage increase paid to nurse aides
which is directly related to successful completion of a train-
ing and competency evaluation program certified by the depart-
ment of health and environmental sciences. Payment will not
include wage increases tied to a cost of living adjustment, er
a union scale increase_or any other increase not pertaining to

Subsection (7)(a)(ii) remains the same.

(iii) Prayment is limited to the medicaid share of the
nurse aide wage increase arisjing from certification and
related employer contributions based on the percentage of
medicaid utilization at each facility computed from form SRS-
MAl15 (monthly nursing home staffing report) for the three
month period Geptember,—October —and—November--19389 Japuary,
Feb .
Subsection (7) (b) remains the same.

(c) the formula for computing the payment attributable
to nurse aide wage increases is as follows:

IxH=D

where:

(C - P) xU=1, such that

if I is less than .20, I =1

if I is greater than or equal to .20, I = .20

where:

I = Medicaid percentage of the increase in wages tied to

cortification;

P = Previous hourly rate of pay prior to certification;

C = Current hourly rate of pay after tied to certifica-

tion;

H = Hours paid at increased hourly rate;

U = Medicaid utilization percentage (form SRS-MA1l5) which

equals the sum of medicaid days for

and—~Nevember—319689 Januar ar d arc 90

divided by the sum of the total days reported for

Geptember, —Oeteober—and—Nevember—-31989 January, February

and March 1990; and

D = Payment amount for the wage increase for each nurse
aide.
Subsections (7) (d) through (7) (g) remain the same.
t i Ve t eim-
urse viders ition t amounts payab under
sect Q. an_amo equal to rovider's minim wage
rate adj ent caleu {ols] nce with _this

ubsggg;g . The MWRA payment gnall be payable only to those
providers w;th employees pajd at ;gtes below the applicable
ederal mi wage, a lected data submitted to
the department for the month of January ;220.

a er da mount of ea ility's te adjust-
ment wj uwal medicajd's total fisca minimum _wage
share for each fac ty divided the facility's estimated
annua d medicajd bed days. alculated amounts ending in

fractions of c¢ents wjll be rounded to the nearest cent, with
amounts of .5 cent or higher being rounded up to the next
cent.
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b The MV, uals T, ro ed in accordance with sub-
section (al and computed as follows:
M =_f{{(A x_ .75) +_ ((A x .75) x E}) + {((B x .25) +
{(F

X I ;gl of M for all of a provider's employees, and
jvided by annualized medicaid days, or the pro-

vider's pg:_giem MWRA
e H

i
k9
r
1]

1]

Wh re
(i} AA, (th1ec§g§_}m2ggt4bv employee of 12 months at
ini e) = 3 - Y Z 12 months, for
D&WQLD&MM&M
B (pgg]ec;ed 1 g g; by employee of 12 months at,S4 25
m mu onth fo riods
begin n i 9 w e:
= total employer contributjo ercentage as
fined at A 46.12,.12 7} (d
{B) M = projected total fiscal year minimum wage impact
for each e oyee below federal minjimum wa
= dicaid utiljizatjion centa m 8~ 5
whic u s of me ajd days f ua Febrya
n ivide s of the total days reported
or Janu e a Q;
= e curre a of pa anuar for eac
erson_em e elow t mini wage: d
= Hour a in Janua averaqe of 96 _used if no
hours re i sur .

m er._contrihutio ercentage is de ed jn ARM
46,12.1204(71(d) and is applijed to all employees_ that are
below e mj e ujireme

is imited to the medica are o he
nimum w jnc se_an elated employer contributions based
on the percentage of medicaid utilizatjon at each facjlity
ed [s} S~MA monthly nursing home staffj report
for the three month period Janua Februa nd March 1990.
The amount of the minimum wage per diem rate adjust-
en e acili impacted iz fixed a ot subiject t
adjustment s on._¢ es _in the provider's salary schedule
and/or staffj terns.
imat annualjzed medjcai da or__eac
vide jdentified in the department's medicaid bed day

report for fiscal year 1990.

AUTH: Se¢. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

46,12.1205_ _PAYMENT PROCEDURES Subsections (1) through
(2)(a) (cx) (A)(IV) remain the same.

or

)y ——Providers—may kil —the—department—separately—f
=

Subsections (2)(b) through (8) remain the same.
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AUTH: Sec. 53-6-113 MCA
IMP: Sec., 53-6-101 MCA

3. The proposed rule change is necessary to provide for
an aggregate increase in total reimbursement to nursing facil-
ities of 3% effective July 1, 1990 as mandated by the 1989
legislature. In¢cluded in the 3% increase will be a 3%
increase in property reimbursement. In addition to the
general 3% rate increase, the rule contains the following
adjustments to nursing facility reimbursement.

An adjustment to the nursing facility reimbursement rate is
necessary to address the costs of complying with OBRA 1987 and
1989 requirements and will be added to the facility operating
rate. For the period July 1, 1990 through September 30, 1990,
the federal government has mandated that the Medicaid program
reimburse both the Medicaid and non-Medicaid shares of nurse
aide training costs. Effective October 1, 1990 through June
30, 1991, the Medicaid agency will only be required to reim-
burse the Medicaid share of the costs of implementing the OBRA
requirements, Effective April 1, 1990 and April 1, 1991, the
federal minimum wage requirements will increase to $3.80 and
$4.25 respectively. This rule change is necessary to meet
federal law requirements that Medicaid rates take into account
the costs of the minimum wage increase. This rule change
provides for a rate adjustment to cover the direct impact of
the increase in minimum wages at only those facilities that
are directly affected by the new requirements. The employer's
contribution increase tied to this increase in minimum wage
will be included in the rate adjustment. Payment will be
limited to the percentage of Medicaid utilization at each
facility.

The proposed rule would establish FY91 as a base year for
reimbursing ICF/MR facilities. The change will allow the
Medicaid program to reimburse increased ICF/MR allowable
costs. This change is necessary to allow federal financial
participation in the necessary costs incurred to provide
ICF/MR services,

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.O. Box 4210, Helena, MT 59604-4210, no later than
July 19, 1990.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.

6. These rules will be applied retroactively to July 1,
1990.
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Director, Social and Rehabilita-
tion Services

Certified to the Secretary of State June 4 , 1990,

MAR Notice Ho., 3A-2-615 11-6/14/90



-1117-

BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON THE PROPOSED AMENDMENT
OF RULE 46.12.590,
46.12.591, 46.12.592 AND
46.12.599 PERTAINING TO
INPATIENT PSYCHIATRIC
SERVICES

In the matter of the
amendment of Rule
46,12.590, 46.12.591,
46.12.592 and 46.12.599
pertaining to inpatient
psychiatric services

TO: All Interesteq Persons

1. on July 11, 1990, at 2:00 p.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to
consider the proposed amendment of Rule 46,12.590, 46.12.591,
46.12.592 and 46.12.599 pertaining to inpatient psychiatric
services.

2. The rule as proposed to be amended provides as
follows:
46.12.590 INPATIENT PSYCHIATRIC SERVICES, PURPOSE_AND

DEFINITIONS Subsection (1) remains the same.

(a) These rules implement Title XIX of the Social Secur-
ity Act imeluding—eapplicable-seetiomeof Pitle and 42 CFR;—pare
447—sgections 447.1 through 447.45, 447.300 through 447,304,
and_447.325, and allow the department to pay for inpatient
psychiatric hospital services for persons under the age of 21
through the use of rates that are reasonable and adequate to
meet the costs that must be incurred by efficiently and econo-
mically operated facilities to provide services in conformity
with applicable Montana and federal 1laws, regulations, and
quality and safety standards. The department hereby adopts
and incorporates by reference 42 CFR sections 447.1 through
447.45, 447.300 through 447.304, and 447.325. Copies of these
federal requlations may be obtajned from the bDepartment of
Social and Rehabilitation Serviges, P.O. Box 4210, 111
Sanders, Helepa, MT 59604-4210.

Subsection (2) remains the same.

(a) "Inpatient psychiatric services" means services that
are provided in accordance with ®itle 42 CFR—part—447—sub—
pare—A —and—sections—447-300—through —447-304—and—aseetion
447325 gections 440.160 and 441.150 through 441.156, which
provide definitions and program requirements and whieh—are

! which the department hereby adopts and
incorporates by reference. A copy of the cited regulations
may be obtained through the Department of Social and Rehabili-
tation Services, P.O. Box 4210, 111 Sanders, Helena, MT 59604-
4210. Inpatient psychiatric services are services that meet
those provisions and are provided in apn inpatient hospital
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facility or residential treatment facility that is devoted to
the provision of psychiatric services for persons under the
age of 21.
(b) "“Devoted to the provision of psychiatric services
for persons under the age of 21" means a hospital facility or
igd i treatment fa ty whose goals, purpose and care
are designed for and devoted exclusively to persons under the
age of 21,
Subsections (2)(c) through (2)(j) remain the same.
(K} *Acute psychjatric jnpatient care" means hospital
based active treatment provided under the direction of a
ia a psyc ic _episod [o} as iv
d o) t sh r our. s i
o h a o i c n
e o_se t S t on
s s d i a ho ia sfu i or ave
mental disabiljity of the patient. The therapeutic interven-
i b S8 esjgned achieve the 's
ient s a less estrictivy

" i C 3 1] s
a ve psychiatric t t u s visjion si-
i si d © wenty-
tia a eci ts h
e

ave emotjona s ological_or hehavioral dysfunctions. e
t apeutj jntervention must be a essjive and siqned t.
a ev h atjent's dischar ro! ie status fs)
less restrictive environment at the earliest possible time,

" at spi ci " ea a_ hospital
ls u s c esjgned for and

devo X \'d a o .
" jde ea ity" s ili £

] a a oratijo; sociati [s)
t jma rpose g vidi active a t vices

mental illpess in a non-hospital based residential setting to

erson d ear : e.
{o) "Active treatment" means implementatjon of a profes-
sionally developed and supervised individual plan of care that

is:
(i) developed and implemented no later than 14 days

after missjon;

s ed to ie t. e ient's scharge from
inpatient status at the earliest posgible time; and
jii e the re ements 42 C 441.}155
" rgenc isgion" mea an_admigsio; [} reat-
ment of a_ sudden onset of a psychjatric copdition manifesting
s by acute symptoms of su sey ty that the absence of

jomedjiate medica ttention could reasonpab be expected to
result in serjous dysfunction of a bodily organ or part or in
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the death of the individual or in harm_ to another person by

the individ

(q) "Working gay" means any day Monday ghrough Friday,
8:00 a. :0 . xcludin 1id
(g) Medjicaid payment is not gllgwablg t r serv ig
provided in an jnpatient psvchiatric hogpital that do not_mee
the definition of acute psychiatric inpg;ign; care set for b
n A 0 or fo v s A d residepn-
ti treat ac that eet defi on_ of
residential atric set for i RM 12.590(2) (1) .
(4) Medicajid reimbursement is not available for services
un ss e i o for services, as
defin ¥, 3 en ted:
i dmissio indivi who 15 a
reci ica en ad o acil
b in days afte en e admission; or
dividuals ing fo edicaid while jin the
withi s aft n eli jlity determination
and covering t n e in t cili
vid t not e de tment's desi ed
rev on w in th orkin s of emergenc
s e i ete it
days_of admissjon. If the provider fails to timely notify the
W O ations e de ment den ejmbursemen
f) eri rom admissio the actu date of notjfica-
tion
h, ovisio of 6.12.5 and whic ro-
vi dicai verage and ent residential treat-
me facilj serviges terminate on July 1, 1991,

AUTH: Sec. 53-6-113 MCA
IMP: Sec., 53-6-101 and 53-6-139 MCA

12. INP. NT PSYCH RV PARTICIPATION

REQUIREMENTS Subsection (1) remains the same.

(a) maintain a current license as a hospital or a resi-
dential treatment facility under the rules of the department
of health and environmental sciences to provide inpatient
psychiatric services;

Subsections (1) (b) through (1) (f) remain the same.

(9) for hospital providers, comply with+

3 i 42 CFR sections 482.1 through 482.62 and meet
the requirements of section 1B61(f) of the Social Security

Actf—enﬂush_a&imﬂl_mmw_m_:ggm_eg__sgu_g
h em e rtment

do ts _a d s b fe e t abov -cite
ions and statu es. these requlations and
sta;g; nay be QQ;gzned from the Departpent of Social and
) ervices, P.0O. Box 4210 Sanders, Helena

T 59604 -4210,
(+ith) be accredited by the 4Joint eCommission on

aAccreditation of hespitals Health Care Qrganizations (JCAHO).
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(ki) for hospita roviders, participate in medicare or
reimburse the department an amount adequate to cover the
increased administrative and audit functions normally
performed by the medicare intermediary. These funds shall be
deposited with the state either upon entering a provider
agreement or at the beginning of the applicable state fiscal
year, whichever is earlier. The amount of funds per facility
shall not be less than twenty five thousand dollars ($25,000)
per state fiscal year;

original subsections (1) (i) and (1) (j) remain the same
but are recategorized as subsections (1) (3j) and (1) (k).

AUTH: Sec. 53-6-~113 MCA
IMP: Sec. 53-6-101 and 53-6-139 MCA

46.12.59 INPATIENT PSYCHIATRIC SERV S EIMBURSEMENT

Subsections (1) through 5) (c) remain the same.

(d) The cost per day ceiling established under this
section applies to operating costs incurred by a provider in
furnishing inpatient services. These operating costs exclude
the costs of malpractice insurance and capital-related costs
described in 42 CFR 405434 413.130, which is a federal
regulation which the department hereby adopts and incorporates
by reference. A copy of the cited regulations may be obtained
through the Department of Social and Rehabilitation Services,
P.0O. Box 4210, 111 Sanders, Helena, MT 59604.

Subsections (5) (e) through (8)(a) remain the same.

(b) Exceptions to the ceiling on the rate of cost in-
creases may be allowed as described in 42 CFR 465463 413.40
(g) which is a federal regulation which the department hereby
adopts and incorporates by reference. A copy of the cited
regulations may be obtained through the Department of Social
and Rehabilitation Services, P.0. Box 4210, 111 Sanders,
Helena, MT 59604,

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

46.12.599 NPATIEN PSYCHIATRIC SERVICES UTILIZATION

REVIEW_AND CONTRQL (1) Prior to admission and as
frequently as the department may deem necessary, the depart-
ment will evaluate the necessity and quality of services for
each medicaid patient, in accordance with $®i&le 42 CFRy
sections 441.150 through 441.156, 4433524413537 456.3,
45622, 456.150 through 456.245 and 456.600 through 456.614,
which are federal regulations which set forth utilization
review and contrel criteria and which the department hereby
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adopts and incorporates by reference. A copy of the cited
regulations may be obtained through the Department of Social
and Rehabilitatien Services, P.0. Box 4210, 111 Sanders,
Helena, MT 59604-4210.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

3. The proposed amendments to ARM 46.12.590 and 591
which provide Medicaid coverage of and payment for residential
treatment facility services will be applied retroactively to
July 19, 1990.

4. This amendment is necessary to implement Medicaid
coverage of inpatient psychiatric services for persons under
the age of 21 provided in residential treatment facilities, as
allowed under House Bill (HB)304, 1989 Legislature. See
Section 53-6~139, MCA. This coverage will commence July 1,
1990 and terminates July 1, 1991, as required by HB304. This
amendment is also necessary to more specifically define
services c¢overed under the inpatient psychiatric program.
More specific definitions will facilitate mandatory prescreen-
ing and utilization review procedures, which are designed to
assure that Medicaid pays only for medically necessary
services delivered in the least restrictive setting and the
most cost-effective manner. Finally, this amendment is neces-
sary to update and correct references to federal regulations
incorporated into the department's rules.

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0. Box 4210, Helena, Montana 59604-4210, no later
than July 19, 199%0.

6. The oOffice of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside

over and conduct the hearing.
Director, SocIal and Rehabilita-
tion Services

Certified te the Secretary of State June 4 1990,

’
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED ADOPTION OF
RULES I THROUGH XXIV, THE
AMENDMENT OF RULES
46.10.701, 46.10.702,
46.10.704, 46.10.705,
46.10.707, 46.10.708, AND
46.10.710, AND THE REPEAL
OF RULES 46.10.308,
46.10.309, 46.10.310,
46.10.311, 46.10.312;
46.10.313, 46.10.601
THROUGH 46.10.608 AND
46.10.713 PERTAINING TO THE
MONTANA JOBS PROGRAM

In the matter of the
adoption of Rules I
through XXIV, the
amendment of Rules
46.10.701, 46.10.702,
46.10.704, 46.10.705,
46.10.707, 46.10.708 and
46.10.7)0, and the repeal
of rules 46.10.308,
46.10.309, 46.10.310,
46.10.311, 46.10.312,
46.10.313, 46.10.601
through 46.10.608 and
46.10.713 pertaining to
the Montana JOBS program

TO: All Interested Persons

1. Oon July 10, 1990, at 9:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to con-
sider the proposed adoption of Rules I through XXiv, the
amendment of Rules 46,10.701, 46.,10.702, 46.10.704, 46.10.705,
46.10.707, 46.10.708 and 46.10.710, and the repeal of rules
46.10.308, 46.10.309, 46.10.310, 46.10.311, 46.10.312,
46.10.313, 46.10.601 through 46.10.608 and 46.10.713 pertain-
ing to the Montana JOBS program.

2. The rules as proposed to be adopted provide as
follows:

ULE P OSE (1) These rules implement the JOBS
program for persons who are recipients of aid to families with
dependent children (AFDC) authorized by the federal Family
Support Act of 1988, Public Law 100-485, coditied at 42 CFR
section 681 et seq., and by 53-4~701 et seq. MCA. The JOBS
program is to provide education, training, and work activities
and support services to assist participants in becoming econo-
mically self-sufficient.

AUTH: Sec. 53-4-212 MCA

IMP: Sec. 53-2-201, 53-5-211, 53-4-215, 53-2-1101,
53-2-1102, 53-2-1103, 53-2-1104, 53-2-1105, 53-2-1106,
53-~2-1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA

[RULE_ II]_ DEFINITIONS (1) "Adult recipient” means a
person other than a dependent child who is included in the
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AFDC assistance unit. A c¢hild who is the caretaker relative
of another dependent child whose needs are met with payments
of aid to families with dependent children is for the purposes
of the JOBS program considered to be an adult recipient.

(2) "Basic and remedial education”" means training in
basic reading, writing, and arithmetic skills necessary to
bring the participant to the level of competence required in
the participant's employability plan.

(3) "cCaretaker parent"” means the natural or adoptive
parent in an assistance unit who functions as a provider of
maintenance, physical care and guidance for the children.

(4) "Case file" means the record maintained for a parti-
cipant during the course of participation in the program.

(5) "Case management" means the process for formulating
and developing an employability plan for a participant.

(6) "Case manager" means the person who provides case
management for a participant in the JOBS program.

(7) "Community work experience" means a program to
improve the employability of a participant through the devel-
opment in nonprofit employment of the person's skills,
experience and confidence.

(8) "Conciliation" means the informal process provided
for in (Rule XXI], for resolving a participant's complaint,
grievance, or dispute.

(9) T"Department" means the department of social and
rehabilitation services.

(10) YEducational activities" means high school educa-
tion or the eguivalent thereof, basic and remedial education,
and English as a second language.

(11) "Employability plan" means a written plan developed
with the participant that sets forth services and activities
that are intended to assist the participant in obtaining and
retaining employment.

(12) "English as a second language (ESL)" means class-
room training for perseons with 1limited or no skills in
English, that provides them with sufficient command of the
English language to compete in the labor market or to par-
ticipate in training.

(13) "Exempt" means an AFDC recipient or applicant who
is not required by the Act to participate in JOBS.

(14) "General education development (GED)" means train-
ing provided to persons who need a high school education or
its equivalent in order to obtain appropriate employment.

(15) "Good cause" means an acceptable reason as deter-
mined by the department excusing a participant's failure to
comply with a program requirement applicable to the par-
ticipant.

(16) "“Group job search" means the provision to a group
of counseling, training, information dissemination, and peer
support activities which are for the purpose of providing
guidance and support in obtaining employment.

(17) "Incapacity or incapacitated" means a physical or
mental defect, illness or impairment diagnosed by a licensed
physician or psychologist which is sufficiently serious as to
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eliminate or substantially reduce the parent's ability to
obtain and retain employment for a period expected to last at
least thirty (30) days.

(18) "Individual job search" means the provision on a
one-to-one basis of employment counseling and information
dissemination which is for the purpose of providing guidance
and support in obtaining employment.

(19) "Initial assessment" means a process to determine a
person's employment potential and service needs.
(20) "JOBS" means the job opportunities and basic skills

training program required by section 402(a)(19) of the Social
Security Act, as amended by section 201(a) of the Family
Support Act of 1988 (Public Law 100-485); 53-4-701 et seqg. MCA
and these rules.

(21) "JOBS contract" means an agreement or contract
entered into with the department or its agent by the JOBS
participant describing the participant's obligations, length
of participation, and activities to be provided.

(22) "Job development and placement" means developing or
finding job openings and assisting participants in obtaining
those openings.

(23) "Job readiness activities" means instruction in job
seeking and job retention skills.

(24) "Job skills training" means vocational training for
a specific occupational area conducted by an instructor in a
non-work site or a classroom setting.

(25) "Lead agency™ means an entity the department con-
tracts with to conduct a JOBS program in a county.

(26) "Mandatory or non-exempt' means an AFDC applicant
or recipient who is required by the Act to participate in
JOBS.

(27) "on-the-job training (OJT)" means training in the
private or public sector given to a participant, occurring
while the participant is engaged in productive work and pro-
viding knowledge or skills essential to the full and adequate
performance of the job.

(28) "Orientation" means a process to provide AFDC
recipients with information on JOBS, availability of program
activities, available supportive services, and c¢ontractor and
participant responsibilities.

(29) “Post secondary education" means a field of
instruction approved by the Montana commissioner of higher
education offered by an institution of higher education

(30) "Recipient" means a person who is eligible for and
receiving AFDC, including a person who is eligible for AFDC
but does not receive an actual grant because the amount is
less than $10 but more than zero, or because a person who is
participant in work supplementation or is a household member
receives a periodic extra pay check and the grant is temp-
orarily suspended.

(31) "Self-initiated education or training" means train-
ing received by a participant without referral or assistance
from a case manager.
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(32) "Supportive services" means expenses and services
necessary for a participant's participation in training or
acceptance of a job.

(33) "Training activities" means job skills training,
job readiness activities and job development and placement.

(34) "Work activities" means Jjob search, on-the-job
training, work supplementation and community work experience.

(35) "Work supplementation" means the program provided
for at ARM 46.10.701 et seqg. which has as its purpose to
improve the employability of participants who have not other-
wise been able to obtain employment.

AUTH: Sec. 53-4-212 MCA

IMP: Sec. 53-2-201, 53-5-211, £3-4-215, 53-2-1101,
53-2-1102, 53-2-1103, 53-2-1104, 53-2-1105, 53-2-1106,
53-2-1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA

[RULE III] ELIGIBILITY (1) A person who is eligible
for aid to families with dependent children, as provided for
at ARM 46.10.301 et seq., is required to participate in the
JOBS program as provided for in these rules unless the person
is exempted:

(a) as provided for in subsection (2);

(b) the department determines that it does not have the
resources to provide the services of the program to the
person; or

(c) the JOBS program is not available in the county
where the person resides.

(2) The following persons are exempt from participation
in JOBS:

(a) a person under the age of 16;

(b) a person residing at a location more than 1 hours
distance in commuting time. This excludes the time necessary
to transport a child to and from a child care facility;

(c) a person age 16 to 18, who is enrolled and regularly
attending elementary, secondary, vocational, or technical
school as a full-time student as defined by the institution;

(d) a dependent child between the ages of 18 and 19 who
is a full-time student and expected to complete the education
program before the age of 19;

(e) a person who is incapacitated, verified in writing
by a licensed physician or psychologist, which, by itself or
in conjunction with age, prevents the person from engaging in
employment or training for a continuous period of at least 30
days;

(f) a person required to be in the home to care for an
incapacitated member of the household if the need for care is
verified in writing by a licensed physician or psychologist;

(9) a pregnant woman after the third month of pregnancy,
if the pregnancy and period of the pregnancy are verified in
writing by a licensed physician or designee or a certified
nurse-midwife;

(h) a parent or other caretaker relative who personally
provides care for a child under the age of 3 years, unless the
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parent or caretaker relative is age 16 through 19, has not
completed high school or its equivalency, and there is full-
time child care available;

(i) a woman recuperating from childbirth as prescribed
by her physician;

(j) a person not residing in a designated JOBS county;

(k) a person working an average of 30 hours or more per
week in unsubsidized employment and receiving minimum wage or
more or though not receiving minimum wage is working through
an employability plan for self employment;

(1) a person 60 years or older; or

(m) a person serving as a full-time volunteer (as
defined by the VISTA agency) under the volunteer's in service
to America (VISTA).

(3) When exempt status cannot be established until
medical information is provided, a person can be classified as
temporarily exempt. However, the JOBS status determination of
exemption must be completed within 60 days.

(4) The selection of persons to participate in the
program will be within the discretion of the department or its
designee lead agencies,

{(5) In selecting persons to participate in the program
priority must be given in the following order:

(a) nonexempt persons who request participation;

(b) nonexempt persons directed by the department to
participate; or

(c) exempt persons who volunteer to participate.

(6) Not all eligible AFDC recipients will be selected
for JOBS participation. Those persons nhot selected will be
referred at a later time.

(7) Placement of persons into the services made avail-
able will be based upon the following factors:

(a) the suitability of the available services for meet-
ing the person's needs as identified in the employability
plan;

(b) the availability of the necessary services; and

(¢} the ability of the department to meet performance
goals.

(8) The selection of persons to participate will be
based on a system designed by the county in which participa-
tion is sought. The selection system must be based on the
criteria of these rules and be approved by the department.

(9) If an on-the-job training participant becomes
ineligible for AFDC due to excess earned income, the partici-
pant may remain a JOBS participant for the duration of the
training and may be eligible for case management and suppor-
tive services available to other JOBS participants who become
employed, for up to ninety (90) days after the ineligibility.

AUTH: Sec. 53-4-212 MCA

IMP: Sec. 53-2-201, 53-5=-211, 53-4-215, 53-2-1101,
53-2-1102, 53-2-1103, 53-2~1104, 53-2-1105, 53~2-1106,
53-2-1107, %3-2-1108, 53-2-1109, and 53-2-1110 MCA
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RULE IV SERVICES (1) The following services may be
provided to a participant in the JOBS program in accordance
with their employability plan:

(a) educational activities below the post-secondary
level determined by the case manager to be appropriate to the
participant's employment goal.

(b) Jjob skills training;

(¢} Jjob development and placement;

(d) individual or group job search;

(e) on-the-job training;

(f) community work experience;

(g) work supplementation;

(h) training services in a post secondary setting;

(i) supportive services; and

(j) self-initiated education and training.

AUTH: Sec. 53-4-212 MCA

IMP: Sec. 53-2-201, 53-5=-211, 63-4-215, §3-2-1101,
53-2-1102, 53-2-1103, 53-2-1104, 53-2-1105, 53-2-1106,
53-2-1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA

RULE V PARTICIPATION REQUY ENTS OR UCATIONAL

ACTIVITIES (1) A caretaker relative under 20 who has

not completed high school or its equivalent must participate

in educational activities in pursuit of a high school diploma

or its equivalent if the case manager determines that such
educational activities are appropriate.

(a) A caretaker relative, 16 or 17 years of age, may be
exempted from high school or equivalent education attendance
if the determination is based on an educational assessment and
if a provision 1is made for the person to participate in
another educational activity or work activity.

(b) A caretaker relative, age 16 through 19, caring for
a c¢child under the age of 3 is exempt from educational activi-
ties unless full-time child care is available.

(c) A caretaker relative under age 20 not exempted from
education activities may be required to participate in train-
ing or work activities in lieu of educational activities if
the person is not making satisfactory progress in educational
activities or an educational assessment determines education
activities are not appropriate for the person.

(2) A participant who has attained the age of 20 years
or older and who has not earned a high school diploma or its
equivalent, may be provided educational activities if such
activities are determined by the case manager to be appro-
priate. Any other services or activities may not be permitted
to interfere with their participation in appropriate educa-
tional activities.

(3) The determination of the appropriateness of educa-
tional activities is based on:

(a) results of the participant's available educational
assessment;

(b) the participant's social and psychological histoery;

(c) availability of educational resources; and
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(d) the employment goals of the participant specified in
the employability plan.

AUTH: Sec. 53-4-212 MCA

IMP: Sec. 53-2-201, 53-5-211,, 53-4-215, 53-2-1101,
53-2-1102, 53-2-1103, 53-2-1104, 53-2-1105, 53-2-1106,
53-2-1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA

RULE VI PARTICIPATION REQUIREMENTS _FOR UNEMPLOYED

PARENTS (1) In an unemployed parent assistance unit,
both parents may be required to participate in the JOBS
program.

(a) In an assistance unit with a child under the age of
three, the family may decide which parent will qualify for the
exemption of caring for the child.

(b) If the other parent in an assistance unit with a
sanctioned unemployed parent refuses to participate in the JOBS
program, that person as provided for in {Rule XX] will not
recejive their portion of the assistance unit's grant.

AUTH: Sec. 53-4-212 MCA

IMP: Sec., 53-2-201, 53-5-211, 53-4-215, 53-2-1101,
53-2-1102, 53-2-1103, 53-2-1104, 53-2-1105, 53-2-1106,
53-2-1107, %3-2-1108, 53-2-1109, and 53-2-1110 MCA

RULE V REQU NTS FO TISF PROGRESS N

EDUCATIONAL  AND WORK_AND TRAINING ACTIVITIES (1) For
educational activities, post secondary education and self-
initiated education and training satisfactory progress is:

(a) performance meeting the educational institution's
standard requirements;

(b) completion within the time periods specified in the
employability plan; and

(c) attendance at 75% or more of the activities
scheduled for the program the person is participating in.

(2) For work and training activities, satisfactory
progress is:

(a) attendance at activities scheduled for the program
the person is participating in; and

(b} completion within the time periods specified in the
employability plan.

AUTH: Sec, 53-4-212 MCA

IMP: Sec. 53-2-201, 53-5-211, 53-4-216, 53-2-1101,
53-2-1102, 53-2~1103, 53-2-1104, 53-2-1105, 53-2-1106,
53-2-1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA

[RULE VIIT] JOB_ SEARCH (1) Participants may be re-
quired to participate in individual or group job search a
maximum of eight weeks or its equivalent in a twelve month
period.

(2) If a family becomes ineligible for AFDC and sub-
sequently reapplies and is determined eligible, the JOBS
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participant may be required to complete another 8-week job
search if determined necessary by the case manager.

(3) Additional job search may be required in conjunction
with some other education, training, or employment activity
which is designed to enhance the participant's employment pro-
spects.

AUTH: Sec. 53-4-212 MCA

IMP: Sec. 53-2-201, 53-5-211, 53-4-215, 53-2-1101,
53-2-1102, 53-2-1103, 53-2-1104, 53-2-1105, 53-2-1106,
53~2-1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA

[RULE IX] _ON~THE-JOB TRAINING {OJT) (1) At the end of
the on-the-job training, the participant is expected to be
retained as a regular employee.

(2) The participant's training and work in an on-the-
job training placement will be governed by a contract entered
into with the employer.

(a) The term of the contract will be for a period of no
more than 6 months.

(b) The contract will provide:

(1) specific tasks that are to be taught to the par-
ticipant;

(ii) reasonable time periods for completion of the spe-
cific tasks in the training program; and

(iii) the wages and benefits to be provided.

(3) The tasks to be taught to the participant must
relate to the responsibilities of the position the participant
is taking.

(4) The time periods are to be based on the best inter-
ests of the participant and may not exceed the time allowed
for that type of a position by the specific vocational prepar-
ation level from the training time conversion chart of the
Dictionary of Occupational Titles of the United States depart-
ment of labor.

(5) The wages and benefits to be provided must be
reasonably similar to those provided for similar positions
with the employer and generally in the area.

(a) If the position given to the participant is subject
to a labor contract, the wages and benefits provided to the
participant must be in accord with that labor contract.

AUTH: Sec. 53-4-212 MCA

IMP: Sec. 53-2~-201, 53-6-211, 53-4-215, 53-2-1101,
53-2-1102, 53-2-1103, 53-2-1104, 53-2-1105, 53-2-1106,
53-2-1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA

IRULE X TRAINING SERVICES--POST SECONDARY (1) A post-
secondary education program is appropriate for a participant
if:

(a) the training provides skills for jobs that will lead
to self-sufficiency and that are available in the local area
or areas within Montana the participant is willing to move to;
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(b) the participant's program attendance 1is at least
half time as defined by the institution;

(¢) the participant, by the institution's standards, is
making satisfactory progress; and

(d) the program is consistent with the participant's
employment goals.

(2) The cost of post-secondary education including
tuition, books, and feeg will not be paid for with JOBS funds.

(3) A participant attending a JOBS approved post-
secondary education program may be eligible for supportive
services deemed necessary for participation, including child
care.

AUTH: Sec. 53-4-212 MCA

IMP: sec. 53-2-201, 53-5-211, 53-4-215, 53-2-1101,
53-2-1102, 53-2-1103, 53-2-1104, 53~-2-1105, 53-2-1106,
53-2~1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA

RULE XTI COMMUNITY WORK EXPERIENCE PROGRAM (CWEF)

(1) Work experience participation is limited to public
service, public work sites or private non-profit organizations
and must serve a useful public purpose.

(2) The work conditions provided to work experience
participants must be reasonable and safe.

(3) Community work experience program work assignhments
must take into account the prior training, experience and
skills of a participant.

(a) Assignments must bhe within reasonable commuting
distance of the participant's residence.

(b) If possible, a choice of sites may be offered to the
participant.

(c) The maximum number of hours per month that a parti-
cipant may be required to participate in a work experience
assignment is the number of hours which would result from
dividing the AFDC grant amount by the federal minimum wage.

(d) Educational activities must take priority for those
persons under 24 years of age.

(e} The participant's employability plan must be re-
viewed and be revised as appropriate every 90 days of a
person's participation in community work experience program
and at the conclusion of each CWEP assignment.

(4) Work experience activities may not be in violation
of applicable federal, state, or local health and safety
standards.

(5) Work experience activities may not be related to
politics, elections, or partisan activities.

(6) A work experience participant may not:

(a) replace a regular employee;

(b) fill an established unfilled position or a position
developed in response to or in anyway associated with the
existence of a strike, lockout or other bonafide labor dis-
pute; or

(c) violate any existing labor agreement between
employees and employer.

MAR Notice No. 46-2-617 11-6/14/90



~1131~

(7) The contractor will be responsible for the following
activities:

(a) the recruitment and development of work sites;

(b) the writing of work site agreements;

(c} determining the number of hours participants must
work at sponsor work sites;

(d) assignment of participants to sponsors;

(e) timely notification to sponsors when there is a
change in the number of hours participants will be assigned to
the work site;

(f) collection of attendance and evaluation reports;

(g) resolution of problems bhetween sponsors and par-
ticipants; and

(h} compiling data, making required reports and monitor-
ing absences.

(8) Worker's compensation coverage must be provided for
all participants.

(9) An agreement must be signed with the department by
the contractor and the employer before any work experience
participants are placed.

AUTH: Sec. 53-4-212 MCA

IMP: Sec. 53-2-201, 53-5-211, 53-4-215, 53-2-1101,
53-2-1102, 53-2-1103, 53-2-1104, 53-2-1105, 53-2-11086,
53-~2-1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA

{RULE XII] SELF-INITIATED SERVICES (1) A person already
engaged in education or training at the time that that person
would otherwise commence participation in JOBS is considered
to have self-initiated an education or training program.

(2) A self-initiated program will be acceptable if:

(a) the education or training provides skills for jobs
that will lead to self-sufficiency and that are available in
the local area or areas within Montana the person is willing
to move to;

(b} the person is enrolled on at least a half time basis
as defined by the institution;

(c) the person is making satisfactory progress; and

(d) the program is consistent with the person's employ-
ment goals.

(3) Child care is the only supportive service which may
be provided to a person in self-initiated training.

AUTH: Sec. 53~4-212 MCA

IMP: Sec., 53-2-201, 53-5-211, 53-4-215, 53-2-1101,
53-2-1102, 53-2-1103, 53-2-1104, 53-2-1105, 53-2-1106,
53-2~1107, 53-2-1108, 53-2-1109, and 53~2-1110 MCA

RULE XITT SUPPQRTIVE SERVICES AVA BILITY

(1) Supportive services are those expenses and services
determined necessary for a person to participate in JOBS and
may include:

(a) transportation costs necessary for JOBS participa-
tion;
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(i) allowable transportation services are:

(A) the cost of public transportation or, if unavail-
able, reimbursement for private vehicle at 17.5 cents per
mile, up to $75.00 per week;

(B) 1liability insurance for necessary private transport
not to exceed a total of $110.00 during the twelve (12) months
following enrollment in the program and any twelve months of
any successive twelve month enrollment period in the program;
and

(C) auto repairs for necessary private transport not to
exceed a total of $500.00 during the twelve (12) months fol-
lowing enrollment in the program and any twelve months of any
successive twelve month enrollment period in the program.

(b) tools for specific job or training needs have bheen
established not to exceed a total cost of $300.00 during the
twelve (12) months following enrollment in the program and any
twelve months of any successive twelve month enrollment period
in the program;

(¢) clothing and personal needs not to exceed a total
cost of $100.00 during the twelve (12) months following en-
rollment in the program and any twelve months of any succes-
sive. twelve month enrollment period in the program;

(d)- fees including transcripts, applications, birth
certificates, GED or equivalency not to exceed a total cost of
$50.00 per month; )

(e) medical services including physical, prescription
eyeglasses, drugs, immediate dental care can be provided if
not available through medicaid or another source not to exceed
a total cost of $150.00 during the twelve (12) months follow-
ing enrollment in the program and any twelve months of any
successive twelve month enrollment perlod in the program;

(f) counseling if medicaid services have been exhausted;

(g) other items necessary to search for employment not
to exceed a total cost of $25.00 per month; and

(h) other items necessary to obtain and retain employ-
ment including legal or housing fee services:

(i) not available through other sources including
emergency AFDC;
(ii) consistent with employability plan; and

(iii) not to exceed a total cost of $300 during the
twelve (12) months following enrollment in the program and any
twelve months of any successive twelve month enrollment period
in the program.

(2) Supportive services may be provided as approprlate
by the case manager or service provlder

(3) Provision of supportive services is contingent upon
the availability of funding.

(4) The provision of supportive services will be through
voucher payments.

(5) Supportive services must be referenced in the
employment plan and be consistent with employment goals.

(6) Supportive services may not be utilized if the
participant has similar services available through other
programs including medicaid.
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(7) Supportive services are available to a participant
for up to fourteen (14) days when a recipient is awaiting
receipt of any of the services listed in [Rule IV].

AUTH: Sec. 53-4-212 MCA

IMP: Sec, 53-2-201, 53=5-211, 53-4-215, 53-2-1101,
53-2-1102, 53-2-1103, 53-2-1104, 53-2-1105, 53-2~1106,
53-2-1107, 53-2-1108, 53-~2-1109, and 53-2-1110 MCA

[RULE XIV] AVAILABILITY OF SERVICES AFTER LOSS OF AFDC
ELIGIBILITY (1) A JOBS participant who loses AFDC

eligibility may receive case management activities and sup-
portive services for up to 90 days from the date AFDC closes.

AUTH: Sec. 53-4-212 MCA

IMP:  Sec. 53-2-201, 53-5-211, 53-4-215, 53-2-1101,
53-2-1102, 53~2-1103, 53-2-1104, 53-2-1105, 53-2-1106,
53-2-1107, 53-2-1108, 53-2-1109, and 53~2-1110 MCA

R XV, N (1) The department may contract
with a lead agency to conduct the program within the county.

(2) The lead agency is-the department's contractor and
coordinates the provision of the services as set forth in the
county plan. e,

(3) The lead agency may sub-contract for any provisions
of the county plan. The lead agency will be responsible for
those portions of the program sub-contracted out.

{4) The lead agency must include assurances in their
contract with the department that:

(a) federal funds made available under JOBS will not be
used to supplant non-federal funds for existing services and
activities; and

(b) the services being contracted for are not otherwise
available from the provider on a non-reimbursable basis.

AUTH: Sec. 53-4-212 MCA

IMP: Sec. 53-2-201, 53-5-211, 53-4-215, 53-2-1101,
53-2-1102, 53-2-1103, 53-2-1104, 53-2-1106, 53-2-1106,
53-2-1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA

[RULE XVI) RESPONSIBILITIES OF. LEAD AGENCY (1) The
lead agency must provide an crientation process to provide all
non-exempt and volunteer AFDC recipients with information on
the services available through the program, and the con-
tractor's and participant's responsibilities. This orienta-
tion must include but is net limited to:

(a) education, employment, and training opportunities
available under the JOBS plan;

(b) the obligation of the contractor including but not
limited to:

(i) coordinating the provision of case management,
initial assessment, and supportive services; and

(ii) develeoping an employability plan with the assic-
tance of the participant,
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(c) the rights, responsibility and obligation of the
participants, and the consequences for refusing to parti-
cipate; and

(d) the types and location of child care services acces-
sible to participants in the program.

(2) The lead agency must conduct an initial assessment

of employability. The initial assessment may be conducted
through various methods such as interview, testing, counseling
and self-assessment instruments. The initial assessment must

be based on:

(a) the person's educational, c¢hild care and other
supportive service needs;

(b) the person's skills, aptitude and prior work exper-
ience; and

(c) a review of family circumstances.

(3) The lead agency must enter into with each partici-
pant the mandatory JOBS contract developed by the department.
The person must be informed of the purpose of the contract
and the participant's obligations under the contract.

(4) An employability plan must be developed for each
participant.

{5) The 1lead agency must coordinate and arrange for
services that will assure effective participation of partici-
pants in the-program.

AUTH: Sec. 53-4-212 MCA

IMP: Sec, 53-2-201, 53-5-211, 53-4-215, 53-2~1101,
53-2-1102, 53-2-1103, 53-2-1104, 53-2-110%, 53-2-1106,
53-2-1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA

RULE _XVITI] PARTICIPANTS EMPLOYABILITY PLAN AND JOBS

CONTRACT (1) The employability plan must:

(a) contain an employment goal for the participant;

(b) describe services to be provided;

{(c) describe JOBS activities that will be undertaken by
the participant to achieve the employment goal;

(d) describe any needs of the assistance unit that might
be met by JOBS;

(¢) be completed within 30 days of enrollment; and

(f) be re-evaluated at least every 90 days or more often
if determined appropriate.

(2) The participant's JOBS contract entered into between
the department, its designee lead agency, and the participant
must specify the following:

(a) the length of participation in the program;

{(b) the hours of participation per week;

(c¢) the education, training and employment activities
and the support services that the participant is to partici-
pate in;

(d) the responsibilities of each of the parties; and

(e)  the manner of assessment.

AUTH: Sec. 53-4-212 MCA
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IMP: Sec. 53-2-201, 53-5-211, 53-4-215, 53-2-1101,
53-2-1102, 53~-2-1103, 53-2-1104, 53-2-1105, 53-2-1106,
53-2-1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA

[RULE XVIII]_ CASE MANAGEMENT (1) A case manager may be
available to each participant.

(2) Case manhagement will:

(a) assess the educational, child care and other suppor-
tive services needs of the participant;

(b) assess the skills, prior work experience, and em-
ployability of the participant;

(c) develop a participant's employability plan;

(d) coordinate the participant's access to services to
ensure the most appropriate delivery of services to the par-
ticipant;

(e) assist the assistance unit in obtaining available
resources and opportunities required for self-support;

(f) monitor service delivery;

(g) c¢onduct follow-up and assessment of the par-
ticipant's needs; and

(h) evaluate the participant's progress toward self-
sufficiency.

(3) Case management may be provided for up to 90 days
after termination from the AFDC program.

AUTH: Sec. 53-4-212 MCA

IMP: Sec. 53-2-201, 53-5-211, 53-4-215, 53-2-1101,
53-2-1102, 53-2-1101, 53-2-1104, 53-2-1105, 53-2~1106,
53~2-1107, $3-2-1108, 53~2-1109, and 53-2-1110 MCA

[RULE XIX] GQOD CAUSE (1) A participant has good cause
for failure to participate in the program due to any of the
following circumstances:

(a) illness of the JOBS participant;

(b) illness of another household member sufficiently
serious to require the presence of the JOBS participant;

(c) required appearance in court or incarceration; or

(d) an unanticipated emergency, such as, but not limited
to:

(1) death of a family member; or

(ii) severe weather conditions, if others in a similar
situation have the same difficulty.

(2) A participant has good cause for fallure to accept
employment under the auspices of the program due to any of the
following circumstances:

(a) the wage is less than the federal minimum wage;

(b) child care is necessary and is not available; and

(c) the net income from the employment is less than the
assistance unit's cash assistance at the time that the employ-
ment is offered,

(i) Net income is the gross income less necessary and
reasonable work related expenses.

(ii) Necessary and reasonable work related expenses
include:
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(A) mandatory payroll deductions excluding child support
payments;
: (B) costs of required clothing;
(C) costs of reasonable work-related transportation;
(D) union dues; and
(E) other costs which are necessary to work.

AUTH: Sec, 53-4-212 MCA

IMP: Se¢, 53-2-201, 53-5-211, 53-4-215, 53-2~1101,
53-2-1102, 53-2-1103, 53-2-1104, 53-2-1105, 53-2-1106,
53-2-1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA

[RULE _XX] SANCTIONS (1) An AFDC recipient who is

required to participate in the JOBS program and who par-
ticipates as required and who without good cause refuses or
fails to participate in the program or refuses or fails to
accept or maintain employment will lose, as provided for in
(2), their portion of the AFDC household grant. The sanctions
will be imposed for failure to participate in all aspects of
the program including orientation, assesszment, employability,
development planning, c¢ase management and participation in
assigned components.

(2) The sanctions imposed for failure to participate
without good cause are the following:

(a) for the first occurrence: loss of the person's
portion of the household grant for 1 month or until the
failure to comply ceases, whichever is longer;

(b} for the second occurrence: loss of the person's
portion of the household grant for 3 months or until the
failure to comply ceases, whichever is longer; or

(c) for the third and later occurrences: loss of the
person's portion of the household grant for 6 months or until
the failure to comply ceases, whichever is longer.

(3) A person who begins to participate again in the
program must participate for two weeks after the date of
beginning participation before benefits may be received.

(4) During the sanction period, the department, for the
purposes of calculating a household's AFDC grant, will not
take into account the needs of the following persons:

(a) the person, including an only dependent child, who
failed to participate; or

(b) the second parent in an unemployed household.

(5) An exempt volunteer participant in the JOBS program
who has entered the program and who fails to participate in
the program will not be allowed to reenter the program unless
there is no other person seeking an opening in the program.

AUTH: Sec. 53-4-212 MCA

IMP: Sec. 53-2-201, 53-5-211, 53-4-215, 53-2-1101,
53-2-1102, 53-2-1103, 53~2-1104, 53-2-1105, 53-2-1106,
53-2-1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA

[RULE XXT] CONCILIATION (1) When there is a dispute
.between the JOBS provider and a participant regarding a re-

MAR Notice No. 46-2-617 11-6/14/9Q



-1137-

quired JOBS activity, conciliation must be provided to resolve
the dispute.

(2) Either the participant or the provider may reguest
conciliation.

(3) The conciliation process will begin no later than
ten (10) days after a request for conciliation has been made.

(4) Conciliation begins with a scheduled appointment
between the participant and the provider.

(5) During the initial meeting, the participant's rights
and responsibilities will be clearly explained including the
consequences of a continued faillure to participate.

(6) The conciliation process will not exceed 30 days in
duration.

(7) If it becomes apparent that the dispute cannot be
resolved through conciliation, the process may be terminated
earlier, upon written notification, either by the participant
or the provider.

(8) If it is the provider who initiates the conciliation
process, after reasonable efforts have been made to conduct the
meeting and the participant has failed to appear, the provider
shall terminate the conciliation process.

(9) The conciliation process must be fair and impartial.

(10) All conciliation efforts and proceedings and any
results and proceedings and any results which are achieved
will be recorded legibly, completely, and accurately in the
case record.

(11) When the conciliation period has terminated or the
dispute remains unresolved after 30 days, the provider will
recommend in writing to the eligibility technician that a
sanction be imposed.

AUTH: Sec. 53-4-212 MCA

IMP: Sec., 53-2-20], 53~5=-211, 53-4-215, 53-2-1101,
53-2-1102, 53-2-1103, 53-2~-1104, 53=-2-11085, 53-2-1106,
53-2-1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA

[RULE XXII] FAIR HFARING PROCEDURE (1) A recipient

appealing a sanction that has not been resolved by the con-
ciliation process provided for in [Rule XXI) is entitled to a
fair hearing and appeal provided for in ARM 46.2.201 et seq.

(2) Benefits may be continued as provided for in ARM
46.2.,206 pending the fair hearing decision.

AUTH: Sec. 53-4-212 MCA

IMP: Sec. 53-2-201, 53-5-211, 53-4-215, 53-2-1101,
53-~2-1102, 53-2-1103, 53-2-1104, 53-2-1105, 53-2-1106,
53~2-1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA

RULE XXTIT EVALUATIONS-PERFORMANCE STANDARDS

(1) Evaluation shall consist of an expected resolution
rate for service providers of fifty-six percent (56%) of the
number of people served during the year and seventy-five
percent (75%) of the resolutions must be as a result of
employment.
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(a) A resolution consists of:

(1) employment of at least 20 hours per week that is
expected to last 30 days or more;
(ii) termination from AFDC for any reason; or

(iii) reassessment and redetermination of exempt status
for a participant (individual must have participated in an
approved component for 30 days or more).

(2) Participants will be tracked separately who are in:

(a) high school education or equivalency;

(b} basic and remedial education; or

(c) English as a second language.

(3) Participants attending a combination of one or more
of the activities in (2) at least 20 hours per week will be
subtracted during the period of participation from the enro¢ll-
ment count before determining resolution rate.

(4) The department shall monitor the program based on:

(a) the placement of participants in unsubsidized em-
ployment;

(b) the retention of participants in unsubsidized
employment;

(c) the increase in earning, including hourly wages, or
participants due to placement in unsubsidized employment;

(d) the reduction in the number of persons and families
receiving aid to families with dependent children; and

{e) the amount of reductions in payments for aid to
families with dependent children.

(5) In monitoring and evaluating the performance of the
program, the department shall determine:

(a) the reasons for high and low levels of performance;

(b) administrative efficiencies, and

(¢) overall program coordination.

AUTH: Sec. 53-4-212 MCA

IMP: Sec. 53-2-201, 53-5-211, 53-4-215, 53-2-1101,
53-2-1102, 53-2-1103, 53-2-1104, 53-2-1105, 53-2-1106,
53-2-1107, 53-2-1108, 53-2-1109%, and 53-2-1110 MCA

RULE XX1V] AFDC WORK SUPPLEMENTATION PROG i CONDUCT

OF PROGRAM (1) The work conditions provided to work
supplementation participants must be reasonable and safe.

(2) Work supplementation activities must not be in
violation of applicable federal, state or local health and
safety standards.

{3) A work supplementation job may not replace a regular
employee, fill established unfilled position vacancies, be
developed in response to or in any way associated with the
existence of a strike, lockout, or other bonafide labor
dispute, nor violate any existing labor adgreement between
employees and an employer.

(4) A work supplementation job may not be related to
politics, elections or partisan activities.

(5) A work supplementation position may not assist,
promote or deter activities related to union organizing.
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(6) The state may subsidize any type of position not
otherwise prohibited by these rules.

AUTH: Sec. 53-4-212 MCA

IMP: Sec. 53-2-201, 53-4-211 and 53-4-215 MCA
3. The rules as proposed to be amended provide as
follows:

46.10.701 AFDC WORK SUPPLEMENTATION PRQGRAM, GENERAL
(1) The department may operate an employment traininq
and experience program throu vide

at [Rule I] et seq. in which ieﬁg—tefm AFDC rec1p1ents mﬂy
velunteer—te participate+—TFhe—pregram-will—previde—as—set
forth—in—thia—oul

tunityjes Eef—partée*paﬂ%sl'
deparement

AUTH: Sec. 53-4-212 MCA
IMP: Sec. 53-2-201, 53-4-211 and %3-4-215 MCA

in subsgidized employment oppor-

.10.702 AFDC WORK SUPPLEMEN ION PROG DEFINITIONS
Subsectlons (1) through (13) remain the same.
(14) Lyatunteert—means—an—iF

deeigien—teo—participate—in—WSP- " itiona 1d a
meangs the AFQC related child care beneflt provi d oy in
46.10.4 d 46. .40
nsitio medicaid coyvera means -] C

related medlca;d coverage provided for in ARM 46.12.340 ()
().

Original subsections (15) and (16) remain the same in
text but will be recategorized as subsections (16) and (17).

(+#18) "wsp—pParticipant” means an AFDC recipient em-
ployed in a WSP job.

(¥819) "WSP placement" means placement in a WSP job.

(+920) "WSP service" means counseling, training, educa=-
tional, assessment or other supportive services available to a
volunteer participant as provided in these rules and in the
discretion of the department or its agent.

AUTH: Sec. 53-4-212 MCA
IMP: Sec. 53-2-201, 53-4-211 and 53-4-21% MCA

46.10.704_AFDC WORK SUPPLEMENTATION PROGRAM, PARTICIPANT

ELIGIB TY (1) To be eligible to participate in the WSP
program, the—velunteer a persoh must:

be_a ved for articipation b the department

through the JOBS prodram provided for at [Rule 1] et seq.

Original subsections (1)(a) through (1) (c) remain the
same in text but will be recategorized as subsections (1) (b)
through (1) (d).

(de) agree to the terms and conditions of the WSP
program; and
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(ef) during the welunteerls person's period of partici-
pation in the WSP pregram, not be a member of a household with
another member participating in the WSP pregram—;

(gq) during the person's period of participation in WSP,
not be participating in on-the-job training; and

h during the person's peri [o) articipation jin WSP
not_have a_ spouse or other member of the assistance unit
participating in work supplementation.

Subsection (2) remains the same,

AUTH: Sec, 53-4-212 MCA
IMP: Sec, 53-2-201, 53-4-211 and 53-4-215 MCA

. .705 AFDC WO SUPPLEMENTATION PR

AND PLACEMENT, AND EMPLOYER REQUIREMENTS (1) A person
will be aced into WSP at the discretjon of the department
acting through the case mapagement process _of the JOBS
Program. 3 3 :
and—in—the-—manner—preseribed-by—thedepartmentor-ttsagentr

(2) Fellowing—appHeation—and—a—prelininary determina—

tepibd + Upon _entering the program, the partici-

pant shall cooperate and participate in:

Subsections (2) (a) and (2)(b) remain the same.

(3) Following

of—eligibility;—or;—inthe diseretionof the—department-orits
agent—£fellewing completion of an employability assessment and
any appropriate and necessary training, the department or its
agent shall may commence a job search to locate an employer
who agrees to provide a WSP Jjob to the participant under
written contract with the department.

Subsections (3) (a) and (3)(b) remain the same.

(4) The department may contract with another department,
agency or organization to conduct employability assessments,
provide employment training, conduct job searches or provide
WSP services for participants. Sueh—eontracteor—may —be—re—
ferred—teo—as—theNjob-developeri,

Subsection (5) remains the same.

(6) A position an _employer provides to a participant ip
work supplementation must be a new position in the employer's
business.

AUTH: Sec. 53-4-212 MCA
IMP: Sec. 53-2-201, 53-4-211 and 53-4-215 MCA

46.10.707 AFDC WORK SUPPLEMENTATION PROGRAM, TERMIEATIO

AND_REASSIGNMENT (1) If the participant's WSP job is
terminated Voluntarlly or involuntarily, the reeipient partici-
pant may be placed in another WSP job only if the county
director and jeb—develeoper case mahager concur that:

(a) termination was beyond the reeipientls participant's
control or for geood cause, and

Subsection (1) (b) remains the same.

(2) A participant who either terminates WSP employment
without good cause, as defined in ARM—4€-16+3%% (Rule XV], or
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reduces earned income within 30 days preceding the benefit
month, shall be subject to the following penalties and sanc-
tions:
Subsection (2)(a) remains the same.
3 ted t enexenpt—WEN—participant;
istered—from—the—WiN—program-as
speeified—in—ARM-46-16-330+

AUTH: Sec. 53-4-212 MCA
IMP: Sec. 53-2-201, 53-4-211 and 53-4-215 MCA

46.10,.708 AFDC WORK SUPPLEMENTATION PROGRAM, AFDC ELIGI-

BILITY; RESIDUAL GRANT Subsections (1) through (3)
remain the same.

(a) The residual grant shall be the amount of the bene-
fit standard for an assistance unit of that size, as provided
in ARM 46.10.403, less that household's net earmred income for
the month, as determined by retrospective budgeting including
WSP wages as earned income and subject to the provisions of
ARM 46.10.711(4).

Subsections (3) (b) through (4) remain the same.

AUTH: Sec. 53-4-212 MCA
IMP: Sec. 53-2-201, 53-4-211 and 53-4-215 MCA

L10.710 AF| WORK _SU MENTATION _PROGRAM MEDICA
ASSISTAN AND CHILD CARE BENEFITS Subsection (1)
remains the same.
(2) Beginning—the—menth-fellewing—the endef-grant—di—

7

3 bl s red 3 3 A £ .
+E+ An assistance upit may . receive transitional medicaid
coverage, as provided for in ARM 46.12.3401(1)(a)(ii), upon
the completion of work supplementation by a member of the
unit. The assistance unit becomes eligible during the month
after completion of work supplementation.

ca)—the£ : th-—of the £30 3 Ehirddid ;
provided —in—ARM—46-316-512—is—used—in—the—Jast—month--e£f—WSP

An assistance unit, a member of
which is participating in work supplementation, may receive
transitional child care, as_provided for in_ ARM 46.310.408,
when the unit's residual grant is $0. The assistance unit
becomes eligible during_ the month after the residual grant
becomes $0. During a WSP month, child care costs will be
reimpbursed_at 100%. After WSP ends, child care costs will be
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(a) inereased—earned—ineome; The residual grant is
calculated as provided for in ARM 46.10.708(3)(a).

7

fb}—-yﬂefe
{+ej—inereased-hours—of—work:

AUTH: Sec. 53-4-212 MCA
IMP: Sec. 53-2-201, 53-4-211 and 53-4~215 MCA

4. Rules 46.10.308, 46,10.309, 46.10.310, 46.10.311,
46.10.312 and 46.10.313 as proposed to be repealed are on
pages 46-786, 46-786.1, 46-786.2, 46-787 and 46-788 of the
Administrative Rules of Montana.

AUTH: Sec. 53-4-212 MCA IMP: Scc. 53-4-211 MCA

5. Rules 46.10.601, 46.10.602, 46.10.603, 46.10.604,
46.10.605, 46.10.606, 46.10.607 and 46.10.608 as proposed to
be repealed are on pages 46-817, 46-818, 46-819 and 46-820 of
the Administrative Rules of Montana.

AUTH: Sec. 53-3-707 MCA IMP: Sec. 53-3-707 MCA

6. Rule 46.10.713 as proposed to be repealed is on page
46-836 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 MCA
IMP: Sec. 53-2-201, 53-4-211 and 53-4-215 MCA

7. The Fifty-First Montana Legislature passed into law
Senate Bill 70, which has been codified beginning at 53-2-1101,
MCA, authorizing the implementation of the Montana J.0.B.S.
Program beginning July 1, 1990. J.0.B.S5. is a mandatory
program for non-exempt recipients of aid to families with
dependent children (AFDC) and must provide education,
training and work activities, and supportive services to
assist participants in becoming self-sufficient.

8. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing., Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0. Box 4210, Helena, Montana 59604-4210, no later
than July 19, 1990.

9. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to bpreside
over and conduct the hearing.

10. These rules will be applied retroactively to
July 1, 1990.
ﬁir;ctor, zoéfaI and Rehapllitac
tion Services

Certified to the Secretary of State June 4 , 1990.
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BEFORE THE BOARD OF ATHLETICS
DEPARTMENT OF COMMERCE
STATE OF MONTAN3

NOTICE OF AMENDMENT OF

In the matter of the amendment
§.8.2804, 8.8.2805, 8.8,

)
of rulesg pertaining to licensing )
requirements, contracts and ) 2901, 8.8.2903 AND
contracteg and penalties, boxing |} 8.8.3201, AND
contestants, physical examina- ) ADOPTION OF NEW RULES 1
tion and ring - equipment and ) (B8.8.2807) DISCIPLINARY
adoption of new rules pertaining ) ACTIONS AND II (8.8,2905)
to disciplinary actions and the ) MANAGERS

relationship of managers and )

boxers )

TO: All Interested Persons:

1. On April 26, 1990, the Beoard of Athletice published a
notice of proposed amendment and adoption of the above-stated
rules at page 765, 1990 Montana Administrative Register, issue
number 8.
. The Board adopted the rules exactly as proposed.
No comments or testimony were received,

w oo

BOARD OF ATHLETICS
DR. JOHN R. HALSETH, CHAIRMAN

By _Qn@jﬁl;_
ANDY POOL DEPUTY DIRECTOR

NEPARTMENT OF COMMERCE

Certified to the Secretary of State, June 4, 1990.
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BREFORE THE BOARD OF CHIROPRACTORS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment )} NOTICE OF AMENDMENT OF

of rules pertaining to applica- ) 8.12.601 AND 8.12.606
tiong and renewal fees and the ) AND ADOPTION OF NEW RULE
adeption of a new rule pertain- ) 1 (B.12,614) FFE SCHEDULE
1ing to fees )

To: All Interested Persons:

1. On April 26, 1990, the Board of Chiropractors
published a notice of proposed amendment and adoption of the
above-stated rules at page 769, 1990 Montana Administrative
Register, issue number 8,

2. The Board amended and adopted the rules exactly as
proposed.

3., No comments or testimony were received.

BOARD OF CHIROPRACTORS
ROGER COMBS, D.C., CHAIRMAN

< \
ANDY POOLE, BFPUTY DIRECTOR
DEPARTMENT OF COMMERCE

BY:

certified to the Secretary of State, June 4, 1990,

T1-4 /14790 Montana Administrative Register
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BEFORE THE BOARD OF COSMETOLOGISTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the general ) NOTICE OF AMENDMENT AND
anendment and repeal of rules )} REPEAL OF RULES PERTAINING
pertaining to regulation of ) TO THE PRACTICE OF COSMETO-~
the practice of cosmetology and ) LOGY AND ADOPTION OF NFW
adoption of new rules pertain- )  RULES PERTAINING Tt BOOTH
1ing te booth rentals )  RENTALS

TO: Aall Interested Persons:

1. 0On April 12, 1990, the Beard of Cosmetolecgists
published a notice of public hearing on the proposed
amendment, repeal and adoption of rules pertaining to the
practice of cosmetology at page 658, 1990 Montana
Administrative Register, issue number 7. The hearing was held
on May 7, 1990 in the downstairs conference room of the
Department of Commerce Building in Helena.

2. The Board amended ARM 8.14.401, 8.14.601, 8.14.607,
8.14.801, 8.14.805 - B8.14,808, 8.11.812, 8.14.814, 8,14.901,
8.14.902, 8.14.904, 8.14.909, 8.14.1003, 8.14.1010, 8.14.1101
8.14.1103 - 8.14.1106, 8.14.1201 and 8,14.12"6; repealed ARM
8.14.610, 8.14.809 and B.14.810; and adopted new rule 1V
{8.14.819) exactly as proposed. The Board did not adopt
proposed new rule II.

3. The Board amended ARM 8.16.602, 8.14.603, B.14.604,
8.14.605, 8.14.606, 8.14.608, 8.14.802, B.25.803, 8.14.812,
8.14.815, 8.14.816, 8.14.902, 8,14.1109, B.14.1205, 8.14.1215;
and adopted new rules I (8.14.817), III (8.14.818) and Vv
(8.14.820) as proposed but with the following changes:

"8.14.602 INSPECTION, SPACE AND EQUIPMENT (1) through
(3) will remain the same as proposed.

(4) A-prackice-workroom-for-cosmetology-skudentas-mumt-be
pravided-for-earh-antiecipated-group-ef-10-studentss--Eanch
addittonal-6-studenta-ss-considerad-an-anticipated-qroup-of
10---Each-practice-roam-nust-be-provided-with~the-fotiowing:
THE FLOOR PLAN OF THE SCHOOL WILL INDICATE THE NUMBER OF
STUDENTS THIS SCHOOL 1S PERMITTED TO_ENROLL. _THIS NUMBER OF
STUDENTS WILL DICTATE THE QUANTITY OF EQUIPMENT FOR EACH

ANTICIPATED GROUP OF 10 STUDENTS. SIX ADDITIONAL STUDENTS 15
TO_BE CONSIDERED A GROUP OF 10 NEW STUDENTS. PRACTICE
WORKROOM(S) FOR COSMETOLOGY STUDE UST_INCLUDE:

ta) 3 2 shampoo bowls

{b) through (n) will remain the same.

te}--separate-rest-rooms-for-mate-and-fematr-persans
which-shati-tnelode-heot-and-eold-running-water:

(p) and (q) will remain the same as proposed but will he
renunbered (o) and (p).

(5) through (5)(b) will remain the same as proposed.

tei--zeparate-rast-reoma-for-mate-and-femate-persans
which-shali-inelude-het-and-eold-running-waters

(d} will remain the same as proposed but will bhe
renumbered (c).

(1) through (x11) wi!l remain the same as proposed.
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(6) SEPARATE REST ROOMS FOR MALE AND FEMALE PERSONS MUST
gg_PRéViDED FOR THE SCHOOL AND SHALL INCLUDE HOT AND COLD
RUNNING WATER."

Auth: Sec. 37-31-203, MCA; IMP, Sec. 37-31-311, 37-31-
312, Mca

"8.14.603 SCHOOL OPERATING STANDARDS (1) through (13)
will remain the same as proposed.

(14) Discipline of any student for any violation of
msehoet-or board rules should be in writing. Students must be
provided with a copy of THE disciplinary action file signed by
both the student and the instructor. A copy of each
disciplinary action file must be =zent to the board office
within 5 days of final decision.

(14)(a) through (17)(a) will remain the same as proposed.

(b} The student's required training time resumes on the
date of the re-enrollment. ONE WITHDRAWAL 1S PERMITTED PER A
COURSE_OF STUDY, NOT TO EXCEED A MAXIMUM OF 60 DAYS DURATION.
The Board will take into consideration any prolonged medical
withdrawal on a case by case basis.

(18) through (20) will remain the same as propoged.”

Auth: Sec. 37-1-13, 376-31-203, 37-31-311, MCa; IMP,
Sec. 37-31-301, 37-31-304, 37-31-311, McA

“8.14,604 SUBSTITUTE INSTRUCTQRS (1) Instructors with
inactive licenses may not substitute FOR more than 10 days fer
an-astive-insteruetor in any calendar year."”

Auth: Sec. 37-1-131, 37-31-203, 37-31-322, MCA; [MP,
Sec. 37-31-311, 17-31-322, McA

“8,14.605_ _CURRICULUM - COSMETOLOGY/MANICURING STUDENTS
{1} The hours for training courseg for cosmetologists
shall be distributed as follows:
Manicuring . . f e e e e e 200 hours
Shampootng SCALP TREATMENT « v 4« =+ +« . =-=56 125 hours
Permanent waving . . 400 hours

HAIR STYLING (pin curls, finqer waving,

hair-stylingr THERMAL) etes . . . . . .~-%858 275 hours
FBC!!*‘ST'T‘?‘?‘:‘_T Dk St e 2 it ket m
Seaip-treatments . . . f e e e e e . ——78-hours

Dyes, tints, and bleaches « « + « « « .=-=33% 300 hours
Hair euteing-and shaping . . . . . . . , 225 hours
Ethics, sales, personal grooming . . . . 100 hours

Shop management, business methods, state

law, rules, appointment book, and shop

etiquette . . . e e e e e 100 hours
Cosmetic chenxstry, electr1c1ty . e e 50 hours
Balanee-to-pe-used-at-the-dimeretion-of
-the-tnstructer INSTRUCTOR'S DISCRETION.--258 150 hours
(2) through (B) will remain the same as proposed
Auth: Sec. 37-31-203, MCA; IMP, Sec. 37-31-311, MCA

"8.14.606 STUDENT REGISTRATION (1) will remain the same
as proposed,

ta) cosmetology students must submit proof of AN EIGHTH
kenth grade graduation (diploma or certification);
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(b) through (7) will remain the same as proposed."
Auth: Sec. 37-1-131, 37-31-203, 37-31-311, MCA; IMP,
Sec. 37-31-304, 37-31-311, 37-31-323, MCA

"8.14.608 _INSTRUCTOR REQUIREMENTS - TEACHER-TRAINING
PROGRAMS (1) Fach school, approved by the board to offer a
teacher-training program must have at least 1 full-time active
instructor who holds a current 4-B OR 4-C certificate issued
by the Montana state department of public instruction.

(a) through (7) will remain the same as proposed.”

Auth: Sec. 37-31-203, MCA; IMP, Sec. 37-31-305, MCa

"8.14.802 LICENSE EXAMINATIONS (1) will remain the same
as proposed.

ta) Practical examinations for manicurists shall constist
of actual demonstrations in nail care of the hands AND FEET
and the application and maintenance of artificial nails.

(2) through (5) will remain the same as proposed.

(6) ANY MANICURIST APPLICANT, FAILING TWICE TO PASS_THE

EXAMINATION FOR A LICENSE TO PRACTICE MUST TAKE 35 HOQURS OF
ADDITIONAL TRAINING AT A REGISTERED SCHOQL OF MANICURING
APPROVED BY THE BOARD,

¢6+ (7) 1In order to pass the examination given by the
board to practice cosmetology or manicuring an applicant must
obtain a grade of not less than 85% 75% "overall” or "in each
part"” on the practical exam and not less than 85% 75% on the
written theory.

(7) and (8) will remain the same but will be renumbered
(8) and (9)."

Auth: Sec. 37-1-131, 37-31-203, MCA; IMP, Ser. 37-31-
303, 37-31-307, 37-31-308, 37-31-321, MCA

"8.14.803 APPLICATIONS FOR_EXAMINATION - TEMPORARY
LICENSES (1) With respect to cosmetology students, no
application for examination will be accepted unless
accompanied by the proper fees, credentials, the hours record
showing that the 2,000 hours have been completed and records
showing that the student has been enrolled for at least 10
months AND NOT MORE THAN 14 MONTHS.

(2) With respect to manicuring students, no application
for examination will be accepted unless accompanied by the
proper fees, credentials, the hours record showing that 2%0
hours have been completed and records showing that the student
has been enrolled for at least 9 weeks AND NOT MORE THAN 12
WEEKS.

{3} through (5) will remain the same as proposed.

(6) Temporary licenses nust be returned to the nffice of
the department immediately if the applicant is unable to take
the examination.”

Auth: Sec. 37-1-131, 37-31-203, MCA; IMP, Sec. 17-21-
ing, 37-31-307, 37-31-311, MCA

"8.14-.813 EXPIRED LAPSED LICENSE (1) will remain the
sane as proposed,
fa) In the event that a MANICURIST license has lapsed

fer over 3 years, for any reason, the licensee nust
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take a course of 60 hours of training in a properly licensed
gchool of manicuring, provide certification thereof, make
application, pay proper fees and take and pass the written and
practical licensing examinations.

{2) through (6) will remain the samc as proposed.”

Auth: Sec. 37-1-131, 37-31-203, 37-31-322, MCA; IMP,
Ser. 37-31-322, MCA

"8.14.815 CONTINUING EDUCATION - INSTRUCTORS (1) In
order to obtain continuing education credits, instructors must
have prior approval from the board before attending any

COURSE or workshop affiliated with any college or university,
(2} through (4) will remain the same as proposed.”
Auth: Sec. 37-1-131, 37-31-203, MCA; IMP, Sec. 37-31-
322, MCA

8.14.816__SALONS - COSMETQLOGICAL/MANICURING (1) will
remain the same as proposed.

(2) Salons and booths must be equipped with permanent
facilities to give adequate service to patrons and they shall
be subject to inspection and acceptance by the state board.

{3) through (4) will remain the same as proposed,.

(5) Business area salons must be physically separate and
apart from any other residentiai-areas-or commercial
enterprises housed in the same structure, and have their own

EASILY ACCESSIBLE rest rooms.
(6) through (11) will remain the same as proposed.”
Auth: Sec. 37-31-203, MCA; IMP, Sec. 37-31-301, 37-31-
3n2, 37-31-312, McA

"8.14.902 SCHOOL REQUIREMENTS (1) and (2} will remain
the same as proposed,

(3) Written-eTests must be given at intervals to
determine the progress of the student.

(4) through (12) will remain the same as proposed.”

Auth: Sec. 37-32-201, 37-32-304, 37-32-306, MCA; IMP,
Sec. 37-32-302, 37-32-304, MCA o

"8.14.1109 PREMISES (1) through (4) will remain the
same as proposed.”

{5) Soiled linens, towels and aprens APPAREL lab-coats
shall be kept in a suitable hamper provided for that purpose.

(6) and (7) will remain the same as proposed.”

Auth: Sec. 37-1-131, 37-32-201, 37-32-206, MCA; IMP,
Ser. 37-32-201, 37-32-304, 37-32-306, Mca -

"8.14.1205 VENTILATION (1) will remain the same as
proposed.

(2) All manicuring and artificial nail salons must have
mechanical exhaust systems. All cosmetology salons doing
artificial nails must have A mechanical exhaust systems."”

Auth: Sec. 37-31-203, MCA; IMP, Sec. 37-31-331, McCA

"8.14.1215 PERSONAL HYGIENE OF PERSONNEL (1) all
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persons working in schools, and salons AND BOOTHS shall keep
their hands and fingernails clean, and wear clean,
professional attire. Shoes and sockss/nylons shall be worn at
all times.

(2) will remain the same as proposed.”

Auth: Sec. 37«1-1231, 37-31-203, 37-31-204, MCA; IMP,
Sec, 37-31-204, 37-31-311, MCA

"1_18,14.817) BOOTH RENTAL LICENSES +¢t3--Fhere-writ-he
Ewo-cateqories-of-bookth-rentai-licensens

tat--Primary-liecenses-witi-ba-issurd-to-qualified-salen
ewnerss

tb+ (1) Secondary-tieenses-witi-be-rusued-to-bkesth
tenantsr--New-secondary-iLicenses must be obtained for each
location a-seeondary-beeth-rental licensee works tm. Booth
rental licenses are not transferrable.”

Auth: Sec. 37-1-131, 37-31-203, MCA; [MP, Sec. 37-131-
203, 37-31-302, McA

"1II (8.14.818) SECENBPARY BOOTH RENTAL LICENSE
APPLICATION SUPPLEMENTS (1) Applicants for =eeondary booth
rental licenses must include with their applications correct
copies of diagrams of the complete primary salon areas where
the booth will be located, with the areas that are being
proposed for booth rental shaded in and numbered.”

Auth: Sec. 37-1-131, 37-31-203, MCA; IMP, Sec. 37-31-
203, 37-31-302, McA

"V
OWNER (1 The salon owner +primary-licenses is responsible
for all conduct and conditions in his or her salon except that
eontemplated-by THOSE CAUSED BY THE BOOTH RENTER OR TAKING
PLACE IN the booth. tenant-t{secondary-iticenseer-or-takrny
placa-within-the-rented-booth-area.

(a) Toward this purpose the primary-iicensee SALON OWNER
must post in a conspicuous place in the salon a diagram or
floor plan of his/her entire salon premises showing all booth
rental areas therein shaded in and numbered."

auth: Sec. 37-1-131, 37-31-203, MCA; IMP, Sec, 37-31-
203, 37-31-302, MCA

8.14.820) RESPONSTBILITY OF PREMARY-LIGENSEE SALON
)

4. The Board thoroughly considered all comments
received. Those comments and the Board's responses thereto
are as follows:

COMMENT: The Montana State Cosmetologist's Association, Inc.
(Association) asked that the Board clarify the language on
8.14.602(4) so that 1t 1s not interpreted to mean that
separate workrcoms are reguired for each 10 students.

RESPONSE: The Board concurred and amended subsection (1) e
shown.

COMMENT: The Association suggested that (4){(o) and (5)(c¢) he
deleted and be combined as a new subsection (6) for purposes
of clarity and style and drafting.
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RESPONSE: The Board concurred and a new subsection (6) was
added.

COMMENT REGARDING 8.,14.603(14): The association commented
that discipline of students was not a Board concern and would
require more unnecessary documentation to be provided to the
Board from the school. Two persons observed the time limit
of 5 days for submission of disciplinary documentation being
too short.

RESPONSE: The suggestions were rejected because the Board
feels that it does have authority over any person violating
the practice act and the Board's rules. However, the board

agreed that it need not be notified every time a school rule
had been broken by a student. The board amended the rule as
shown above. Since the revised rule requires that the board
be notified only when a board rule is broken, the time limit

of 5 days was sufficient.

COMMENT REGARDING 8.14.603(17): The association expressed
concerns that without clarification of this subsection, many
students would withdraw numerous times and not maintain
continuous courses of study.

RESPONSE: The board concurred with the comments and has
reviged the rule as shown above.

COMMENT REGARDING B.14.604: The association proposed that
thig rule be clarified, because the present form could be
interpreted to permit instructors with inactive licenses to
substitute for 1 active instructor for 10 days and then
substitute another 10 days for a different active instructor.

RESPONSE: The board concurred and has revised the wording as
shown.

COMMENT REGARDING 8.14.605: The association submitted a
suggested revised curriculum. This curriculum was not a
consensus of instructors, but merely of the association.
Combining curriculum titles and new headings were also
suggested.

RESPONSE: The board will send out a poll to schools and their
instructors and ask for their input regarding the curriculum.

The new headings were appreciated and used by the Board. ARM

8.14.605 was revigsed as shown above.

COMMENTS REGARDING B.14.606: The association brought to the
board's attention the fact that it was not the assocjation's
desire to limit the number of students from entering school by
increasing the educaticonal requirements. It was pointed out
that the practice act cstablishes a 10th grade education
qualification for examination.
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RESPONSE: The board concurred and has not adopted the
proposed amendment to that rule.

COMMENTS_REGARDING 8,14.608: The asscciation brought to the
Board's attention the fact that a 4-C certificate 1s only a

temporary license and that a school with a teaching program

would need to have a teacher with a 4-B rertificate.

RESPONSE: The board concurred and has revised the rule to

include a 4-B certificate.

COMMENTS REGARDING 8.14.802(2): The association stated that

they would like to see subsection (2} remain unaltered as 1t
maintaing the credibility of examinees.

RESPONSE: The Board rejected this proposal because the
subject of the present rule is covered by statute,.

COMMENT REGARDING 8.14.802¢(10): The association brought to
the board's attention the fact the board has authority under
37-31-308(3) to prescribe requirements for qualifying to
retake manicuring examinations {(subsection (10)) <ruld rematin
in the rule,

RESPONSE: The board reexamined the statute, concurred. and is

not deleting (10) as proposed. Subsection (10! is now
numbered (6).

COMMENT: The association argued that raising the pass-fail
point on the examinations would impose a hardship on the
students and might be unfair as other states are lowering
their requirements.

RESPONSE: The Board concurred and did not adopt the amendment
to subsection (11). Subsection (11) is now numbered (7).

COMMENTS REGARDING 8.14.803: The association felt that it was
important to add the maximum limit of 14 months to the end of
subsection (1) and the maximunm limit of 12 weeks to subsection
(2) for clarification and to implement section 37-31-

304(2)ta), MCA.

RESPONSE: The Board concurred and added the suggested wording

to subsections (1) and (2},

COMMENTS REGARDING 8.14.813: The association commented that
striking the word "manicurist” would be confusing and because
the rule in its previous form treated cosmetologists and
manicurlsts different!y, and there were and are valid reasons
for the distinctions.

RESPONSE: The Board concurred and did not adopt that
amendment .
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COMMENTS REGARDING 8.14.814: The association argued that
salon and booth rental fees could be lower than the $15.00.
It also asked for clarification whether a salon owner would
have to purchase a booth rental license in addition to a
salon license.

RESPONSE: The board rejected these comments, because the
salon and booth rental are already proposed for reduction by
$10.00 and all fees have been cut by more than 50% since
10/27/89. The costs of inspecting booth rentals have been
waived which is also a savings to the licensee of $25.00. New
rules make it clear that a salon licensee would not need to
purchase a booth rental license.

COMMENTS REGARDING 8.14.815: The association suggested that
the phrases "attending any advanced instructor or teacher
training seminar” or “"taking a courgse or workshop affiliated
with a college or university" be added to subsection (1) to
make clear that not all continuing education has to be
affiliated with a college or university. The association also
asked the Board to give blanket approval for all MSCA CE
programs,

RESPONSE: The board agreed to add the suggested language to
subsection (1). However, the board felt it unwise to give
blanket approval for all programs of any sponsor, sight
ungeen. The board does not give blanket approval for any CE
programg. Each course must be reviewed to assure that it
meets the board's requirements.

COMMENTS REGARDING 8.14.816: The association questioned that
the term "permanent” in subsection (2) made the provisions
vague.

RESPONSE: The board concurred and the change was made as
shown above.

COMMENT: The association felt the wording in subsection (5)
i8 too restrictive and suggested substitute language.

RESPONSE: The board concurred and subsection (5) was revised
as shown above.

COMMENT: The association suggested subsection (9) should be
revigsed to refer specifically to cosmetological services and
manicuring services, respectively, instead of "business" as
there may be times that the salon would be open for retail
sales, tanning, etc., when no professional services were
offered. It argued that these occasions don't require the
presence of licensed professionals.

RESPONSE: The board rejected these proposals because the
suggested language did not clarify anything and could cause
some difficulties for new licensees.
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COMMENT: The association questioned whether the Board really
wanted to delete subsection (12), which would have the effect
of permitting practice cutside the licensed salon under some
circumstances.

RESPONSE: The board explained that it was their intention t-

delete this subsection, as the subject was ademquately
addressed by statute.

COMMENTS REGARDING 8.14,902: The association suggested that
the word "oral" remain in the rule and also that the word
"practical™ added in crder to make the rules less restrictive
and to anticipate future testing practices.

COMMENTS REGARDING 8.14,1104: The association felt that
proposal would unduly restrict storage space for no good
reason.

RESPONSE: The board rejected these comments for the reason
that the tvpe of materials used in electrology did not lend
themselves to storage in a rest room.

COMMENTS REGARDING 8.14.1109: The association suggested that
the word "apparel” would be more appropriate than "lab
coats."”

RESPONSE: The board concurred and made the amendment as shown
ahove.

COMMENTS REGARDING 8.,14.1205: The association supported the
proposition that salons doing artificial nails need to have
more ventilation. Its concern was that the rule did not give
any guidelines for mechanical ventilation.

RESPONSE: The board revised the rule slightly on the
mechanical ventilation in order to clarify the definition and
relax the standard in order not to impose an unnecessary
burden on salons.

COMMENTS REGARDING 8.14.1215: The association suggested that
the rule also encompass booth rentals.

RESPONSE: The Board concurred and subsection (1) has been
amended to include booths as shown above.

COMMENTS: Staff of the Administrative Code Comnmittee made
the following comments:

ARM 8.14.601(3)(a) does not state why the amendment 1s
reasonably necessary:
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RESPONSE: The Board concurred and the statement of reasonable
necessity is to make the public aware that student work only
is being done in that establishment.

ARM 8.14.814 listed several sections as implementing sections
and only 37-31-323 1is implemented by the proposed amendment.

RESPONSE: The Board concurred and made the correction.

ARM 8.14.816 does not state the reasonable necesszity for the
proposed amendments relating to booth rental licenses.

RESPONSE: The Board concurred and the statement of reasonable
necessity is that these amendments are needed for more
complete compliance with the mandate of the legislature in
Chapter 88 of the Laws of 1989 that the board adopt rules for
the qualifications and registration of applicants for booth
licensure,

ARM 8.14.904 lists 37-32-302, MCA, as the section implemented;
the correct section is 37-32-301, MCA.

RESPONSE: The Board concurred and made the correction.

ARM 8.14.1106 lists 37-32-203, MCA, as authority and 37-34-
306, MCA as a section implemented; there are no such section.

RESPONSE: The Board concurred and made the correction.

ARM 8.14.1109 listsg 37-32-206, MCA, as authority; there is no
such section.

RESPONSE: The Board concurred and made the correction.

New rule T (8.14.817) requires a booth rental license of a
salon owner with a booth rental tenant. Section 37-31-302,
MCA, requires a booth rental license only of the booth tenant.
The Board lacks statutory authority to require booth rental
licensure of salon owners.

RESPONSE: The Board concurred and has amended the rule as
shown above.

New rule Il is unnecessary because the definition of a "booth”
in 37-31-101, MCA, establishes the relationship between the
establishment and booth rental tenant as that specified in 39-
51-204(1) (1), MCA.

RESPONSE: The Board concurred and new rule Il was not adopted
by the Board.
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5. No other comments or testimony were received.

BOARD OF COSMETOLOGY
MARLENE SORUM, CHAIRPERSON

RNy

ANDY POOLE, DEPUTY DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, June 4, 1990.
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BEFORE THE BOARD OF REALTY REGULATION
DEPARTMENT OF COMMERCE
STATE OF MCONTANA

NOTICE OF AMENDMENT OF
8.58.401, 8.58.404, 8.58.
405, 8.58.409, 8.58.410 -
412, 8.58.414, 8.58.415A,
8.58.418 - 8.58.421;
REPEAL OF 8.58.406 - 8.58.
408, AND 8.58.417; AND
ADOPTION OF NEW RULES I
THROUGH XI1I

In the matter of the

general amendment, repeal and
adoption of rules pertaining to
the administration, licensing
and conduct of real estate
licensees and the registration
and sales of subdivisions

TO: All Interested Persons:

1. ©On March 15, 1990, the Board of Realty Regulation
published a notice of public hearing on the proposed
amendment, repeal and adoption of the above-stated rules at
page 405, 1990 Montana Administrative Register, issue number 5.
The public hearing was held on April 5, 1990, in the Scott Hart
Auditorium in Helena, Montana.

2. The new rules will be numbered as follows: I
(8.58.301), IXI (8.58.405A), III (8.58.406A), IV (8.58.406B), V
(8.58.406C), VI (8.58.406D), VII (8.58.408A), VIII (8.58.422),
IX (8.58.423), X (B.58.415B), XI (8.58.415C) and XII
(8,58.424),

3. The Board amended ARM 8.58.401, 8.58.404, 8.58.405,
8.58.410, 8.58.412, 8.58.415a, 8.58.418, 8.58.420, and
8.58.421; repealed ARM 8.58,406, 8.58.407, 8.48.408 and
8.58.417 and adopted new rules 8.58.406B, B8.58.406D, 8.58.422,
8.58.423, 8.58.4158B, 8.58.424 exactly as proposed.

4. The Board amended ARM 8.58.409, 8.58.411, 8.58.414,
and B8.58.419; and adopted new rules 8.58.301, 8.58.405A,
8.58.406a, 8.58.406C, 8.58.408Aa and 8.58.415C as proposed but
with the following changes:

"8.58.409 PBRANCH OFFICE REQUIREMENTS (1) For the
purpose of this rule, "branch office” shall mean any office,
division, room, unit, space, terminal, receptacle, or other
like space, at a fixed location or open to the public, at
which general business is transacted. It need not include any
of the above within the principal office or any location used
solely for demonstration, QPEN HOUSE, MODEL HOME, exhibition,
or advertising purposes for referral to the principal office.

(2 through (6) will remain the same as proposed.
Auth: Sec. 37-1-131, 37-51-203, MCA; IMP, Sec. 37-51-202,
37-51-308, MCA

"8.58.411 FEE SCHEDULE (1) and (2) will remain the same
as proposed.
(3) Examination fees

(a) For initial examination............... 53%-66 $40.00
(b) For each subsequent examination by the
SAME NOMINEE. . it es it eenrrrnnsrssssesnnanensnnnss $36-06 $40.00

(4) For each rescheduling of examination.. 638:88 5$40.00
{5) through (25) will remain the same as proposed.

11-6/14/90 Montana Administrative Register



-1157-

Auth: Sec, 37-1-131, 37-1-134, 37-51-203, 37-51-204
MCa; IMP, Sec. 37-1-134, 37-51-202, 37-51-204, 37-51-207,
37-51-310, 37-51-311, MCA

"8.58.414 FREST DEPOSITORY ACCOUNT_REQUIREMENTS

{1} Each broker shall maintain a separate bank account,
which shall be designated a ®rust DEPOSITORY account, wherein
all down-payments, earnest money deposits, RENT PAYMENTS,
SECURITY DEPOSITS, or other erust DEPOSITORY funds received
by the broker or his salesman salesperson on behalf of hts a
prinetpte PRINCIPAL, third-party, or any other person shall be
deposited. Such trust DEPOSITQORY accounts may be maintained
in interest-bearing accounts with the interest payable to the
broker, principal, third-party, or any other person, as may
be designated by agreements. Interest payable to the broker
shall be identified by agreement as consideration for services
performed. QFFICES OR FIRMS HAVING MORE THAN ONE BROKER,
WHETHER BROKER-OWNER_OR BROKER-ASSOCIATE, MAY UTILIZE A SINGLE
DEPOSITORY ACCOUNT,

(2) Prust DEPOSITORY accounts shall be maintained in
banks located in Montana.

(3} will remain the same as proposed.

{a) The name of such separate account shall be
identified by the word %epust-ssesunel-sp-2trustee” DEPOSITORY
ACCOUNT.

(b) will remain the same as proposed.

(¢) However, trust DEPOSITORY monies, {(with the exception
of the broker's commissions) may be disbursed in advance
of the termination or consummation of the transaction upon
written agreement of the buyers and sellers.

(d) At the client's instructions, ®rust DEPOSITORY
monies may be retained in the etrust-acesunt DEPOSITORY ACCOUNT
although there is no purchase, lease or rental agreement in
existence or when the transaction has been consummated or
terminated.

(4) Each broker shall only deposit erust DEPOSITORY
funds received on real estate transactions in his sruse
DEPOSITORY account and shall not commingle his personal funds
or other funds in said ®rwst DEPOSITORY account with the
exception that a broker may deposit and keep a sum not
te exceed 51000 1n said account from his personal funds,
including the interest earned on the #rust DEPOSITORY account,

1f the trust DEPOSITORY account 1s maintained in an interest
bearing account and the interest accrues to the broker, which
sum shall be specifirally identified and deposited to cover
bank service charges relating to said trust DEPOSITORY
account.

(5) A broker may maintain more than one trust DEPOSTTORY
account .

(6) Each broker shall deposit all real estate money
received by him or his galesman in the broker's krus¢
DEPOSITORY account within three business days of receipt of
said money by said broker or said szlesman unless otherwige
provided in the purchase contract, (lease aqgreement, or rentaf
aqreenent .}
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{7) When a broker is registered in the office of the
board as in the employ of another broker, the responsibility
for the maintenance of the trust DEPOSITORY account shall be
THE responsibility of the employing broker.

(8) will remain the same as proposed.

(9) No payments of personal indebtedness of the broker
shall be made from such truse DEPOSITORY account other than
a withdrawal of earned commissions payable to such broker or
withdrawals made on behalf of the beneficiaries of such trust
DEPOSITORY account.

(10) Money held in the trust DEPOSITORY account which
ig due and payable to the broker must be withdrawn within 5
business days after such money becomes due and payable to the
broker.

{11) through (12)(b) will remain the same as proposed.

(c) trust DEPOSITORY account checks shall be numbered
and all voided checks retained. The checks shall denote the
broker's business name, address, and should be designated as
Berumt-aceonnt® "DEPOSITORY ACCOUNT".

(12)(d) through (13) will remain the same as proposed.

(14) The trust DEPOSITORY account must be reconciled
monthly except in the case where there has been no activity
during that month.

(15) will remain the same as proposed.

(16) Each broker shall authorize the board to
examine such erust DEPOSITORY account by a duly authorized
representative of the board. Such examination shall be made
at such time as the board may direct.

Auth: Sec. 37-1-131, 37-51-203, MCA; IMP, Sec.
37-51-202, 37-51-203, MCA

"8.58.419 GROUNDS FOR-LICENSE DISCIPLINE - GENERAL
PROVISIONS - UNPROFESSIONAL CONDUCT (1) and (2) will remain
the same as proposed.

{3) 1In addition to all other provisions contained in
the statutes and rules administered by the board, particularly
gection 37-51-321, MCA, (statutory grounds for license
discipline) failure to comply with any of the following shall
constitute an act against the interest of the publics,

+ai--Agency;-Buai-Ageney;-and-Agqency-Bisclosure
Relationships

¢%+ (a) Licensees shall-ne® MAY act as the agent of
more than one principal in the same transaction umltess IF
the licensee reasonably believes that the duties owed to one
principal will not directly conflict with the duties owed to
the other in such fashion that adverse consequences are likely
to result, and unless each principal consents after full
disclosure by the licensee.

+133+ (b} Licensees shall disclese to all third parties
the existence and nature of the existing agency relationship
NO LATER THAN when an offer is prepared in a transaction.

thi--Vinlation-of-baws-and-Requiantions

+13 (c) Licensees shall be-echarged-with-knewing-the
applticable-taws-and-regquilation=-affecting-the tranmaction
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STATE, INCLUDING LAWS AND RULES ADMINISTERED BY THE BOARD, AND

SHALL NOT VIOLATE LAWS AND RULES AFFECTING ANY TRANSACTION IN

HE OR_SHE ACTS.

titd--tresnmecn-shati-not-violate-any-taw-applicabie-to
reat-astake-transacktions

¢+ (d) Licensees shall not engage in activities that
constitute the practice of law.

ter-Serviees-of-0thers

(1} through (iii) will remain the same as proposed but
will be renumbered (e} through (g}.

¢tv+ (h) Licensees, in engaging or recommending the
services of an attorney, title company, appraiser, escrow
agent, or other like person or entity, on behalf of a
principal third party, or other person, shall disclose any

licensee or real estate agency with which the licensee is
associated may have in that person or entity being engaged or
recommended.

td)--Nature-of-Property;-Binclonure

(i} and (ii) will remain the same ag proponsed but will bhe
renumbered (i) and (j).

¢2t1} (k) Licensees, when entering into a listing
agreement shall make a prompt effort to verify that the
principal listing the property is the owner or is authorized
by the owner to list the property. THE LICENSEE MAY, BUT
IS NOT REQUIRED TQ, CONDUCT A TITLE SEARCH OR OBTAIN A TITLE
REPORT AT THE INITIAL LISTING.

(1v) will remain the same as proposed but will bhe
renumbered (1).

ter--Advertining

¢x+ (m) The licensee or agency 1in advertising shall be
especially careful to present a true picture and shall not
advertise without disclosing his or her name and identity as
a real estate licensee or ttecensed real estate agency. Such
disclosure shall be required whenever the licensee or agency
negotiates or attempts to negotiate the listing, sale,
purchase, or exchange of real estate which belongs to the
licensee, the agency, or the principal.

(i1) will remain the same as proposed but will he
renunbered (n}.

tf}--Benerat-Conduct

(1) and (i1) wil}! remain the same as proposed but will be
renumbered (o) and (p).

t+:3}¥ (gq) ticenwees-shati-net-knowimgly-enter-or
wiitlfully-conktinde-in-any-Eransackion-as-a-principat-or
agent-herein-profit-or-gain-or-other-benefit;-or-comprnmation
€rom that-profrt-or-gatn-or-other-benefit;-may-necerue-to-the
ticennee-through-the-rekention-of-paymenta-received-by-one
party-to-a-transaction-er-agreement-which-reasonably-sheuid
be-applisd-to-an-abitgation-owed-to-another-party-to-the
same-trapsaction-er-agreements+ LICENSEES SHALL NOT KNOWINGLY
ENTER, OR WILFULLY CONTINUE IN, ANY TRANSACIION, EITHER AS

N

{ERELIN A PURPOSE OR OBJECTIVE OF THE
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LICENSEE OR HIS PRINCIPAL IS TO COMMIT ANY OF THE FOLLOWING
ACTS: USE, OR CONSPIRE WITH OTHERS TO OBTAIN, INFLATED
PROPERTY APPRAISALS; INFLUENCE OTHERS TO PURCHASE PROPERTY FOR
ANOTHER PERSON IN ORDER TO CIRCUMVENT CREDIT AND DOWN PAYMENT
REQUIREMENTS OR_OTHER LIMITATIONS IMPOSED BY LENDERS, THE
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT OR THE VETERANS
ADMINISTRATION; FILE AN APPLICATION TO REFINANCE A LOAN FOR
THE PURPOSE_QF DRAWING OUT THE EQUITY, WHEN PROHIBITED BY
LENDERS, THE DEPARTMENT OF HUD OR VA REGULATIONS; OR ACQUIRE
AS AN INVESTOR, OR PERSONALLY., PROPERTIES SUBJECT_TO A LOAN
GUARANTEED OR_INSURED BY THE DEPARTMENT QF HUD, COLLECT RENTS
THEREON, WHILE PURPOSELY FAILING TO MAKE MORTGAGE PAYMENTS ON

(iv) through (vi) will remain the same as proposed but
will be renumbered (r) through (t).

+vit+ (u) Licensees shall see-that- MAKE A REASONABLE
ATTEMPT TO_GET all agreements, financial obligations and
recommendations regarding all real estate transactions are in
writing.

(viil) through (x) will remain the same as proposed but
will be renumbered (v) through (x).

tg}--6ffers

+¥+ (y)} Licensee shall submit all written coffers to a
principal when such offers are received prior to the listing
agreement having been terminated or the transaction based
on that listing having been closed, whichever occurs first.
HOWEVER, CONTINUING TO PRESENT OFFERS AFTER AN OFFER HAS
BEEN ACCEPTED SHALL NOT BE DEEMED TO BE A VIQOLATION OF
37-51-321(10), MCA.

(ii) will remain the same as proposed but will be
renumbered (z).

titri-tteensees-shati-make-no-representation-concerning
prior-offers-to-persons-interested-making-an-offer-unless
the-contents-of-the-representation-are-based--on-an-offer-in
wrikings

ttrr+ (aa) A licensee shall inform any seller at the time
an offer is presented that he will be expected to pay certain
closing costs, such as discount points and the approximate
amount of said costs,

th}~~bitecensee=-in-Retation-to-Othepr-hicanzeas-and
Employess

(i) through (v) will remain the same as proposed but will
be renumbered (ab) through (af),

(4) will remain the same as proposed.

{5) The revocation or suspension or other disciplinary
treatment of any other professional or occupational license
or privilege held by the licensee in thisg state or another
state, whether as an attorney, salesperson, broker, appraiser,
or similar occupation or profession, shall be grounds for
license discipline in this state, if-the-grounds-for--that
disciplinary-treatment-wonld-be-grounds-for-such-treatment-of
a-licensee-under-the-boards IF THE BOARD, AFTER APPROPRIATE
NOTICE AND HEARING, DETERMINES THAT THE SUBSTANTIVE GROUNDS
FOR THAT DISCIPLINARY TREATMENT DEMONSTRATES THE LICENSEE's
CNWORTHINESS OR_INCOMPETENCY TO ACT AS A BROKER OR SALESMAN."
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Auth: Sec. 37-1-131, 37-1-136, 37-51-203, MCA; IMP, Sec.
37-51-202, 37-51-321, MCA

"8.58.301 MEANING-OF-PERMS-HSED DEFINITIONS (1) through
th) will remain the same as proposed.
(i) “principle® "PRINCIPAL" shall include the seller or

buyer with whom the agent has a contract;
(j) will remain the same as proposed,

(k) "seller” shall include vendor, +easer LESSOR, and
like terms;

(1} ‘"supervision” shall include substantially dav to
day, active oversight OVERSEEING:

(m) “third party" shall include any person in a

trangaction who is not the principal or agent I1n any =minate
agency relationship.”

Auth: Sec. 37-1-131, 37-51-203, MCA; IMP, Sec.
37-51-202, MC3

"8.58.405A APPLICATION FOR EXAMINATION -- SALESPERSON
AND_BROKER (1) will remain the same as proposed.

(2) All applications must be legible, acrurate, and
fully completed;-and-must-inciunde-—-a-recane-2"-5-2'-face
identifieation-photograph-of-the-applicant.

(3) through (5) will remain the same ag proposed.”

Auth: Sec. 37-1-131, 37-51-203, McaA; IMP, Sec.
37-51-202, 37-51-302, 37-51-303, McaA

"8.58.406A APPLICATION FOR LICENSE--SALESPERSON AND
BROKER (1) Applicants for license must make application
on forms approved by the board and accompanied by the required
fee, AND MUST INCLUDE A RECENT 2" x 2" PHOTOGRAPH FOR
IDENTIFICATION OF THE APPLICANT.

27 and (37 will remain the same as proposed.

(4) For salesperson applicants, the board will require
a recent credit rating, supervising broker certification,
and references attesting to verify good repute, honesty,
trustworthiness, and competency. THE BOARD MAY CUTILIZE
THE CONTENT OF THE CREDIT REPORT IN ITS ASSESSMENT OF THE
SALESPERSON'S QUALIFICATIONS, ONLY TCO THE EXTENT THAT SUCH
REPORT DISCLOSES JUDGEMENTS OR SIMILAR ITEMS IN WHICH THE
APPLICANT HAS BEEN FOUND LIABLE FOR MISMANAGEMENT, FRAUD,
CONVERSION, OR CONDUCT OF A SIMILAR NATURE.

(5) For broker applicants, the board will require a
recent credit rating, and references attesting to good repute,
honesty, trustworthiness, and competence. THE BOARD MAY
UTILIZE THE CONTENT OF THE CREDIT REPORT IN ITS ASSESSMENT
OF THE SALESPERSON'S QUALIFICATIONS, ONLY TO THE EXTENT THAT
SUCH REPORT DISCLOSES JUDGEMENTS OR SIMILAR ITEMS IN WHICH

THE APPLICANT HAS BEEN FOUND LIABLE_FOR_MISMANAGEMENT, FRAUD,
CONVERSION, QR CONDUCT OF SIMILAR NATURE.

(6) For the purpose ‘of determining the 37-51-302(2)(<)
qualifications of a broker applicant, "actively engaged” will
be applied to mean "engaged substantially full time, day bto
day, as an occupation” and having obtained 10 listings and
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10 sales and attended, participated, observed, reviewed, and
conducted the various stages of these transactions and the
showings, negotiations, closings, and like matters pertaining
to them, to the full extent possible within the scope of a
salesperson's license. This experience may be obtained while
licensed within the state, or licensed in another state.
This ruie SUBSECTION is advisory only, but may be a correct
interpretation of the law. €h-6377-br-1983<¢

Auth: Sec. 37-1-131, 37-51-203, MCA; IMP, Sec. 37-1-135,
37-51-202, 37-51-302, MCA

"8.58.406C APPLICATION FOR EQUIVALENCY--BROKER

(1) through (2)(b) will remain the same as proposed.

(c) any appropriate combination of the above. SUBSECTION
(2) IS ADVISORY ONLY, BUT MAY BE A CORRECT INTERPRETATION OF
THE LAW.

(3) and (4) will remain the same as proposed.”

Auth: Sec. 37-1-131, 37-51-203, MCA:; IMP, Sec.
37-51-202, 37-51-302, MCA

"8.58.408A NON-RESIDENT LICENSE--SALESPERSON AND BROKER

(1) will remain the same as proposed.

(2) Non-resident salespersons must be under the
supervigsion of licensed resident real estate brokers or
accompanied by and under the direet supervision of licensed
non-resident real estate brokers while conducting activities
in this state.”

Auth: Sec, 37-1-131, 37-51-203, MCa; IMP, Sec.
37-51-202, 37-51-302, 37-51-306, MCA

“8.58.415C CONTINUING REAL ESTATE EDUCATION --
INSTRUCTOR APPROVAL (1) through (3}(a) will remain the same
as proposed.

(b} at least two years of post-secondary education in a
field traditionally associated with the subject matter of real
estate transactions with a generally recognized professional

(c) through (e) will remain the same as proposed.

(£} SUCH OTHER QUALIFICATIONS AS ARE DETERMINED BY THE
DEPARTMENT OR_BOARD TQ MEET THE SPIRIT AND INTENT OF THESE
REQUIREMENTS,

(4) will remain the same as proposed.”

Auth: Sec. 37-1-131, 37-51-202, 37-51-203, 37-51-204,
MCA; IMP, Sec. 37-51-202, 37-51-204, MCA

5. The Board has thoroughly considered all comments
received. Those comments and the Board's responses thereto
are as follows:

Comments: Comments were provided to the board from gtaff of
the Administrative Code Committee noting the inconsistency
between the term "salesperson” used in the rules and the tern
"galesman"” used in the statutes.
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Response:; The board noted the inconsistency, but also noted
that salesperson is used in other rules and decided that
the term would remain 1n the rules to maintain consistency

therein.

Commentes regarding 8.58.404: Comments were provided to the
board from the Montana Asscciation of Realtors suggesting
limiting the preliminary review of exam applications to

accommodate walk-in testing.

Responge: The beard rejected the suggestion because it
limited the testing application process to walk-in testing and
did not allow preregistration of exam candidates. It would
elininate the new testing procedure.

Conments regarding 8.58.405: Participants proposed a
revigsion to delete the word "percent” and the % symbol to more
accurately describe the pass-~fail point.

Response: The board concurred and made the revision.

Comments regarding 8.58.409:  The Montana Association of
Realtors recommended the inclusion of "open house"” and "model
honme” as exemptiong from requiring a branch cffice license.

Respo
were

The beoard ~oncurred and the suggested categories

Comments regarding 8.58.411: The new testing service costs
suggested increasing examination fees from $35.00 to $40.00,
Thig matter was discussed at the hearing. There was no
opposition.

Response: The fee change was made by the board without
objection.

Comments: The Montana Association of Realtors recommended
a reduction of fees charged for the transferring of sales
licenses within an office.

Response: This proposed fee reduction was rejected because
the same amount of staff clerical work is inveolved in a
transfer within an offi1ce as a transfer between separate
onffires,

Comments_regarding _8.58.414: The Montana Association of

Realtors recomnended the change of termg from "trust account”
tey "depository account”™ throughout this rule.

Response: The board concurred and adopted the suggested
language.

Comments: The Montana Association of Realtors recommended a
change in the requirement that each broker shall maintain
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a separate bank account to provide, "Offices or firms
having more than one broker, whether broker-owner or
broker-association, may utilize a single depository account.”

Response: The board concurred and adopted the suggested
langquage.

Comments: Mr. Jack Morton suggested that "rent payments" and
"security deposits” be included among the funds deposited in
trust accounts.

Response: The board concurred and adopted the suggested
language.

Comments: Mr. Morteon also recommended clarification of

the distribution of earnest money by agreement between the
principal and third parties.

Response: The board rejected this suggestion because the
distribution of earnest money deoes not require communications
between the principal and third party.

Comments: Staff of the Administrative Code Committee
commented about what it thought were inaccurate authority
cites for ARM 8.58.415A and new rule XI (B.58.415C).
Response: The board concurred and deleted reference to
sectiong 37-51-202 and 37-51-204,

Comments: The Administrative Code Committee called to the
board's attention an apparent error in the MCA section cited,
observing that it currently refers to 37-58-203, when the
reference should 37-51-203.

Response: The board concurred and made the correction.
Comments regarding 8.58.419(3)(a): The Montana Association

of Realtors suggested altering phraseology in the rule from
a negative of "the licensee shall not” to a positive of the
"license may."

Responge: The board concurred and adopted the sugqested
language.

Comments regarding 8.58.419(3)(b): The Montana Association of
Realtors suggested the addition of the term "no later than",
to identify at what point the licensee must disclose agency
relationship.

Response: The beard concurred and adopted the suggested
language.

Comments regarding 8,58,419(3)(c) and former (3)(b)(ii):
The Montana Association of Realtors requested deletion of
subsection (11) and amending the language of subsectinn (1)
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because 1t felt that the standard exceeds the civil liability
standard currently applicable in this state for any other
profession and would be impossible to meet.

Response: The board concurred and adopted the suggested
changes.

Comments regarding 8.58.419(3)(h): The Montana Association of
Realtors suqggested the addition of the phrase "or/financial™”
interest to clarify what types of 1nterests must be

1dentified.

Regponse: The hoard concurred and adopted the suggested

language.

Comments regarding 8.58.419(3)(k}): The Montana Association
of Realtors suggested exempting a title search or title report
from ligting requirements because the rule would hold the

agent to a standard to which they could be held in a court of

law later 1n a possible law suit.

Response: The board concurred and adopted the suggested
language.

Comments regarding 8.58,419(3)(1): Mr, Morton suggested
deleting the. proposed language "or that the property was the
cite of a suicide, homicide, or other felony."

Regponse: These suggestions were rejected, ag the subjects
are not material to the value of the property and do not need
to be digclosed as such.

Comments xegardlng B8.58.419(3)tm): Mr. Morton suggested

deletxng the word llceﬁsed 'zeél estate agency, because
agency's are not currently licensed,

Regponse: The board concurred and adopted the suggested
change.

The Montana Association of

Comments regarding 8,58 B
hig gection for clarification

9(3)
Realtors. suggested revisio ns t
purposes.

fq):
ot

Responge: The board concurred and adopted the proposed
revisions with minor changes.

Comments regarding 8.58.419(3)(s): The Montana Association
of Realtors suggested deletior of this section of the proposed
rules because the standard of "reasonable efforts” is not
defined and leads to an after-the-fact and pcssibly arbitrary
determination by the board of whether or nmt the agent's
conduct has reached the reguired level.

Responge: The proposed deletion of this subsection was
rejected, as the subsection addresses a different stage of
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a transaction than found elsewhere in the proposed rule
amendment., The subsection also clarifies the board's
specific jurisdiction over licensees who have not fulfilled
contracts obligating the payment of escrows, etc.

Comments regarding 8.58.419(3)(u): Mr, Morton suggested
revising this rule to provide that, "licensee shall make
a reasonable attempt to get" agreements, etc. in writing,
instead of imposing an absolute responsibility on the
licensees.

Responge: The board concurred and adopted the suggested
language.

Comments regarding 8.58.419¢(3)(v): Mr., Morton suggested
revising this proposed rule to include the words "or informal"
regarding appraisals because the rule implies that "informal”
appraisals outside the scope of their experience are
acceptable. Since most appraisals made by licensees would
fall within the "informal” category, they should alsn be
included within the regulation.

Regponse: The proposed revision was rejected because the
practice act does not include appraisals within the definition
of "broker.”

Comments regarding 8.58.419(3)(w): Mr. Morton suggested
deletion of the word "exclusive" from this subsection so )
that broker's consent is needed whenever a cooperating broker
shares the listing with a subsequent broker.

Response: This suggestion was rejected because the effect of
the deletion would be to make the listing an open listing.

Comments regarding B8.58.419(3)(x): Mr. Morton suggested
deletion of the words "rent" and "renters", as being redundant
to lessees and leasors.

Response: This proposal was rejeccted because the terms are
not synonymous. Rent is paid month to month, whereas a lease
is for a period of time specified by contract.

Comments regarding 8.58.419(3)(y): Several participants
suggested either deletion of or revision of the existing

rule to make it clear that continuing to present offers after
an offer has been accepted shall not be a violation of
37-51-321(10), McA.

Response: The board concurred and revised the proposal to

include the suggested exemption,

Comments regarding 8.58.419(3)(z): Mr. Morton suggested
revigion of thig rule to permit disclosure of the terms of an
offer, but not the identity of the party making the offer,
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Response: This suggestion was rejected and the rule was
adopted as propesed. The board felt that it is not a common
practice in the industry to reveal the contents and nature of
an offer.

Comments reqarding former 8,58.419(3)(aa}): The Montana
Associatien of Realtors suggested deleting this subsection as
1t is not necesgsary. Thig section was intended to clarify new
language 1n subsection (1i) 1n a previous draft which has been
renoved,

Respongse: The board concurred and the preposed subsection was
deleted.

Comments: Mr. Morton suggested the addition of a provision
requiring licensees teo try to get offers in writing, but to
pregent all offers, oral or not.

Response: This suggestion was rejected as the current rules
require that all written offers be presented. That is the
intent of the rule, and the beard felt there was insufficient

reasons to relax the rule.

Comments reqgarding 8.58.419(5): The Montana Association of
Realtors suggested the addition of language that would clarify
that the license disciplinary action must be tied to the

unworthiness or incompetency to act as a real estate licensee.

Response: The bhoard concurred and revised the subsection
accordingly.

Comments: Mr. Morton suggested additional rules covering the
withdrawing of offerrs prior to acceptance, and earnest money
requirements on an offer.

Response: The suggestions were rejected by the board. These
subjects are usually covered an typical agreements to buy and
sell.

Comments regarding new rule I (8.58.301)(i): There were
zseveral suggestions to rorrect the spelling of the word
“principal.”

Response: The beard concurred and the change was made as
shown,

Comments regarding new_rule I (8.58,301(k)): The Montana
Association of Realtore sugaested correcting the spelling of
the word "lessor”

Response: The board concurred and the change was made as
shown .
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comments regarding new rule I (8.58.301(1)): The Montana
Association of Realtors suggested reviming the word in the
definition from "oversight" to "overseeing.”

Response: This comment was adopted by the board.

Comments reqgarding new rule T (8.58.301(m)): The Montana
Assoclation of Realtors suggested the deletion of the term
"single” from the definition of third party.

Response: The board concurred and the change was made.

Comments regarding new rule II (8.58.405A(2)): Mr. Morton
suggested deletion of identifying photographs from this rule.
The board also proposed moving this to the license application
requirements to accommodate the new testing service
applicatiocons.

Response: The proposed rule was adopted with the deletion of
the photo requirement and transferring it to proposed new rule
III (8.58.406A(1)).

Comments regarding new rule III (8,58.406A): Staff of the
Administrative Code Committee commented that this proposed
rule states that the whole rule is advisory., but only
subgection (6) is intended as advisory.

Responsgse: The board made note of the comment and made the
necessary change to limit the advisory portion to subsection
(6), as shown above.

Comments regarding new rule TII (8,58.406A(4) & (5)): Mr.
Morton suggested deleting the reference letter requirements.

Response: The suggestion was rejected because reference
letters are an approved method of obtaining information about
an applicant's worthiness.

Comments: The Montana Association of Realtors suggecsted
limiting the use of the credit reports to those finding
liability for mismanagement, fraud, conversion, or similar
matters, as the credit reports generally provide only
superficial information which can be misleading.

Response: The board concurred and revised the rule
accordingly.

Comments regarding new rule 1II (8.58.406A(6)): Mr. Morton
suggested exempting farm & ranch sales, commercial sales,
and any area other than residential sales from the rule.

Mr. Morton felt it was an inappropriate requirement for a
person in property management, farm and ranch, or commercial
transactions to meet the "active” standard.
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Regponge: The suggestion was rejected as this means of

qualification is covered in another section.

Comments regarding new_rule IV (8.58.406B(2)): Mr. Morton

sugiested deletion of this section, as statutes do not allow
the wailver of the two year requirement.

Responge: The suggestion was rejected because the statutes
authorize the hecard to determine equivalent standards.

Comments regarding new rule V (B8.58.406C): Staff of the
Administrative Code Cemmittee observed that this proposed rule
was advigory, but the rule did not so state.

Responge: The comments were noted and accepted by the board.
This chanage has been made accordingly.

Comments regarding new rule VII (8,58.408A): Staff of the
Administrative Code Committee observed that this proposed rule
referred to "direct supervision” when the correct term is just
"supervision,”

Response: The board cancurred and amended the rule
arcordingly.

Comments reqarding new _rule VII (8.58.408A(2)): Mr. Morton

suggested deletion of the reference to non-resident sales
licenses from thig propesed rule.

Response: The suggestion was rejected because the licensed
non-resident salesperson would not have to abide by Montana's
supervision reguirements. The board feels that a non-resident
salesperson must be supervised by a resident broker 1f the
public is to be protected.

Comments reqarding new rule 1X (8.58.423): Mr. Morton
suggested the addition of a rule reguiring broker to notify
the board office of any violation of board law or rules when

terminating a sales associate,.

Response: The suagestion was rejected as the existing

comnplaint provess covers instances when viclations occur,

Comments regarding new rule IX (8.58.423(4)): Mr. Morton
suggested revising the rule to require notification of the
principal and giving him an opportunity to rescind the listing

contract, upon termination of the listing agent.

Response: The suggestion was rejected, as this is an nffice
rolicy 1tem that should be addressed in the emplovment
contract .

ng new rule XI (B.58.415C(3)(b)): Mr. Morton

Comments regard
addin or educaticnal™ designation, to clarify

suqq@g;;d d

1
ki
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instructor approval requirements. Mr. Morton felt it would
be appropriate to give the staff more discretion in approving
continuing education instructors, i.e. business doctorate.

Response: The board concurred and adopted the suggested
language.

Comments regarding new_rule XI (8.58.415C(3)): Mr. Morton
suggested adding a section giving the board authority to
evaluate instructors that may not fit into any one requirement
category. Mr. Morton gave thc same reasons for this
suggestion as he did for the above rule (8.58.415C(3)(b).

Response: The board concurred and the suggestion was adopted
by the board.

Comments regarding new rule XII (B.58.424): Staff of
the Administrative Code Committee observed that the word
"judgment" was misspelled in the rule.

Response: The board concurred and the correction was made.

Comments regarding new rule XII (8.58.424(6)): The Montana
Association of Realtors suggested restricting the publication
of discipline actions to board publications.

Regponse: The suggestion was rejected by the board because
the board is a public agency created for the protection of
the public from the perils of incompetent and unprincipled
realtors. The ability to disseminate disciplinary actions on
a nondiscriminatory basig is essential to that protection.

6. HNo other comments or testimony were received.

BOARD OF REALTY REGULATICN
JOHN DUDIS, CHAIRMAN

BY:

ANDY POOLE/ DEPUTY DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, June 4, 1990,
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BEFORE THE BOARD OF SOCIAL WORK EXAMINERS
AND PROFESSIONAL COUNSELORS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of rules pertaining to fees ) 8.61.404 AND B.61.1203
) PERTAINING TO FEES

TO: All Interested Persons:

1. ©On March 15, 1990, the Board of Social Work Examiners
and Professional Counselors published a notice of proposed
amendment of the above-stated rules at page 424, 1990 Montana
Administrative Register, issue number 5.

2. The Board amended the rules exactly as proposed.

3. One comment was received from the staff of the
Administrative Code Committee stating the authority cites
listed were erroneous. The correct authority cite for
8.61.1203 is 37-23-103, MCA. The Board noted this comment and
the correct authority cite will appear on replacement pages.

4. No other comments or testimony were received.

BOARD OF SOCIAL WORK EXAMINERS

AND PROFESSIONAL COUNSELORS
PATRICK J. KELLY, CHAIRMAN

BY:

ANDY POOLE({/ DEPUTY DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, June 4, 1990.
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BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

IN THE MATTER OF THE TRANSFER

AND AMENDMENTS TO 8.124.101
(23.16.1701) through 8.124.229
(23.16.1829), ARM, AND ADOPTION CF
RULES I through XV relating to
Title 23, chapter 5, parts 1
through 6.

CORRECTED NOTICE OF
ADOPTION OF RULES
RELATING TO GAMBLING

—— v e

TO: All Interested Persons:

1. On December 21, 1989, the Department of Justice published
notice of proposed transfer, amendment, adoption, and repeal of
rules relating to gambling . at page 2127, issue number 24, 1989
Montana Administrative Register. On April 26, 1990, the Department
adopted and repealed the rules at page 828, issue number 8, 1990
Montana Administrative Register. Certain oversights have since
come to the Department's attention.

2. In the December 21, 1989, notice, the Department noted
that Rules 8.124.225 (23.16.1825) and 8.124.226 (23.16.1826) had
been repealed previously when the rules were rules of the
Department of Commerce. The numbers in parentheses were proposed
to be the Department of Justice numbers for the two rules. 1In the
April 26, 1990, notice of adoption these two rules were listed as
23.16.1925 and 23.16.1926 in ¢ 3, the notice of repeal prior to
transfer. This was done because certain rules were renumbered
between proposal and adoption. These numbers are incorrect, as all
four numbers currently identify different rules: 23.16.1825-
License Qualifications; 23.16.1826 - Quarterly Reporting
Reguirements; 23.16.1925 - Possession of Unlicensed Machines; and
23.16.1926 - Location of Machines on Premises, The two repealed-
but-transferred-for-reference rules are now numbered: 23.16.1945
and 23.16.1946. In conclusion, Department of Justice Rule
23.16.1945 is transferred from the Department of Commerce, it was
repealed Rule 8.124.22% - CIVIL VIOLATIONS -- CRIMINAL VIOLATIONS
and Department of Justice Rule 23.16.1946 is transferred from the
Department of Commerce it was repealed Rule B.124.226 -PENALTIES FOR
CIVIL VIOLATIONS ISSUED BY DEPARTMENT.

3. In the April 26, 1990, notice of adoption, the Department
neglected to respond to counsel for the Administrative Code
committee’'s comment that the statement of reasonable necessity
should be expanded. Therefore, the following language should be
inserted in issue 8 of the 1990 Montana Administrative Register p.
828, following ¥ 4.
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4. Counsel for the ACC commented that the Department's
statement of reasonable necessity (9 3 in the Notice of Public
Hearing) should be expanded. The Department agrees and adopts the
following expanded statement of reasonable necessity: The
Department finds that the rules hereby adopted are necessary to
specifically inform all those involved in public gambling
activities of their rights and responsibilities under Montana's
new gambling laws. The Department also finds that the degree of
specificity in the rules adopted is necessary to ensure a uniform
requlatory climate for legal gambling activities in Montana; to
protect those involved in all aspects of legal gambling activities
trom unscrupulous persons; to protect the tax revenues due from
legal gambling activities; to provide appropriate forms and
instructions for tax filing and permit application purposes; and
to protect the health, safety, and welfare of the citizens of
Montana, especially those adversely affected by legalized gambling.
The Department also finds that the proposed amendments to rules are
necessary to implement the recent changes to Montana's gambling
laws to incorporate previous statutory requirements into rule form
(§ 23-5-621, MCA), and to effectuate the above-enumerated
legislative purposes. Finally, the Department finds that the
proposed repeal of certain rules is necessary because the statutory
changes have either withdrawn statutory authority for the rule or
have rendered the statute superfluous; also, in several instances,
the Department has adopted rules of more general applicability
which duplicate existing rules.

BY: 7”(% /Qaw_uQ

MARC RAcCIcoT
Attorney General

h

Certified to the Secretary of State on June 6/ , 1990.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

NOTICE OF THE AMENDMENT of
ARM 42,28,321

relating to Required Records
- Audits - Motor Fuels Tax.

IN THE MATTER OF THE AMENDMENT
of ARM 42,28.321 relating to
Required Records - Audits -
Motor Fuels Tax.

A e e e v

TO: BAll Interested Persons:

1. On March 29, 1990, the Department of Revenue published
notice of the proposed amendment of ARM 42.28.321 relating to
required records for audits concerning motor fuels tax at page
580 of the 1990 Montana Administrative Register, issue no. 6.

2. No public hearing was held.

3. No comments or testimony were received.

4. The Department has amended the rule as proposed.

(i o (b g,
DENIS ADAMS, Director
Department of Revenue

Certified to Secretary of State June 4, 1990.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE ADOPTION OF
RULES 46.12.1107,
46.12.1108, 46.12.1109.
46.12,1110, 46.12.1111,
46.12.1112, 46.12.1113 and
46.12.1114 PERTAINING TO
SKILLED NURSING AND
INTERMEDIATE CARE SERVICES
IN INSTITUTIONS FOR MENTAL

In the matter of the
adoption of Rules
46.12.1107, 46.12.1108,
46.12.1109, 46.12.1110,
46.12.1111, 46.12.1112,
46.12.1113 and 46.12.1114
pertaining to skilled
nursing and intermediate
care services in

institutions for mental DISEASES
diseases
TO: All Interested Persons
1. On February 8, 1990, the Department of Social and

Rehabilitation Services published notice of the proposed
adoption of rules pertaining to skilled nursing and intermediate
care services in institutions for mental diseases at page 278
of the 1990 Montana Administrative Register, issue number 3.

2. The Department has adopted Rules 46.12.1107 (1),
PURPOSE; 46.12.1108 (II), DEFINITIONS; 46.12.1110 (1V),
SCREENING AND UTILIZATION REVIEW REQUIREMENTS FOR MEDICAID
RECIPIENTS; 46.12.1111 (V), REIMBURSEMENT; 46.12.1112 (VI),
PAYMENT; 46.12.1113 (VII), COST REPORTING; 46.12.1114 (VIII),
ADMINISTRATIVE REVIEW AND FAIR HEARING PROCEDURES as proposed.

3. The Department has adopted the following rules as
proposed with the following changes:

RULE II 6. .1109 GENERAIL REQUIREMENTS AND LIMITA~-

TION FOR MENTAL DISEASE Subsection (1)} remains as
proposed.

(2) Payment is not available for services provided to any
individual who is under age 65 and is in an institution for
mental diseases except for persons under 21 receiving inpatient
psychiatric services described at ARM 46.12.590.

Subsection (3) remains as proposed.

(4) The pursing—faeiiity institution for mental diseases
must provide for recorded individual plans of treatment and care
to ensure that institutional care maintains the recipient at,
or restores him to, the greatest possible degree of health and
independent functioning. The plans must include:

Subsections (4)(a) through (4)(e) remain as proposed.

(5) Nursing—foeilities Institutions for mental diseases
must meet three or more of the following factors te—be—een-
sidered institutions-for—mentai—diseases:
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(a) the facility is licensed as a psychlatric facility for
the care and treatment of individuals with mental diseases by

the state of Montana.
Subsections (5)(b) through (6) remain as proposed.

AUTH: Sec. 53-2-201 and 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

4. The Department has thoroughly considered all commen-
tary received:

COMMENT: The department is expanding the scope of the Medicaid
program by activating an optional service previously unfunded
by the state legislature. SNF and ICF services in IMDs are
among six optional services in which little or no expenditures
are currently made.

RESPONSE: There 1is little or no relationship between the
optional services addressed in the proposed rules and the other
seldom used optional services. It is unnecessary to withdraw
these rules merely because other optional services have low
utilization or because Montana has a relatively large number of
optional services. Facilities that would benefit from this rule
are already receiving reimbursement by the Medicaid program as
nursing facilities,

COMMENT: The department should clarify that the rules of IMD
do not affect the rules for inpatient psychiatric services for
persons under 21. A facility delivering psychiatric services
can be determined to be an IMD and therefore be restricted by
the proposed rules.

RESPONSE: Rule I states that "these rules are intended to
provide the criteria for payment of nursing facility services
to Medicaid recipients age 65 or older who are residents of an
institution for mental disease." The proposed rules also
contain definitions and explanations of nursing facility
services, skilled nursing and intermediate care services and
other criteria for services to persons age 65 or older.
Additional clarification may be considered redundant.

COMMENT: Rule III(2). The department should add "except for
persons under 21 receiving inpatient psychiatric services
described at ARM 46.12.590" to the end of the sentence.

RESPONSE: This comment will be incorporated into the final rule.
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COMMENT: The department is adopting a reimbursement system
which will allow the IMD to receive cost based reimbursement,
a maximum update equal to the Medicare market basket and will
be rebased every second year. This is preferential treatment
compared to existing nursing facilities. The only facilities
which can immediately benefit from the new rules are state owned
facilities. For those facilities currently participating in
Medicaid which will become IMDs, the department should limit the
reimbursement to the current rate they receive through ARM
46.12,1201.

RESPONSE: Cost-based reimbursement is considered an appropriate
initial methodology to insure reasonable and adequate payments
for this wunique <c¢lassification of providers. There are
significant differences in services provided by nursing
facilities in comparison to an institution for mental disease.
Thus, it can be expected that their costs will be different to
provide these services.

COMMENT: The department should clarify whether or not an IMD
may provide inpatient hospital services and how these services
will be reimbursed. While the rules are obviously directed at
nursing facilities it is unclear whether hospital services
provided by an IMD are excluded.

RESPONSE: It is clearly stated throughout the proposed rules
that they are intended for payment of nursing facility services
provided in an IMD. The mention of hospital in the definition
of institution for mental diseases is merely part of the broad
definition of this type of institution.

COMMENT: The department should take this opportunity to create
a less cumbersome billing procedure for outpatient (non-
facility based) services. The department will also subject
providers to the limits included in other outpatient services
which will 1limit the provider's ability to conform to Rule
I1I(4).

RESPONSE: IMD nursing facilities will bill for ancillary and
other covered services in the same manner as other nursing
facilities. Should thig impair a provider's ability to meet the
requirements under these rules, the procedures may need to be
reevaluated.

COMMENT: Rule III(5) lists the factors that a nursing facility
must meet in order to be considered an institution for mental
disease. (A) Under III(5)(a) it is suggested that the sentence
describe who the licensing body is. (B) To our knowledge there
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is no facility that is an IMD that is accredited by the Joint
Commission for the Accreditation of Health Care Organizations
(JCAHO) . (C) Should a facility be considered an IMD without
the requirement of the provision of active treatment for mental
disease?

RESPONSE: (A) Rule III(5)(a) states that one of the factors to
be considered in determining if a nursing facility meets the
requirements for an IMD is that the facility is licensed as a
psychiatric facility for the care and treatment of individuals
over 65 with mental diseases. The licensing body is the state
of Montana Department of Health and Environmental Sciences. We
will incorporate the state of Montana as the licensing authority
in the final copy of the rule.

(B) JCAHO accreditation is only one of ten factors that can
indicate if a facility meets the reguirements to be considered
an institution for mental diseases. Nursing facilities only
have to meet three of these ten factors to be considered an IMD.
JCAHO accreditation can apply to hospitals and psychiatric
facilities which are included in the definition of an institu-
tion for mental diseases. To date we have not had a facility
that has been classified as an IMD for payment of nursing
facility services to Medicaid recipients age 65 or older. This
rule sets forth the criteria to provide payment for IMD services
if facilities meet the general requirements in Rule III.

(C) The definition in Rule II identifies that an institution
for the mentally retarded is not an institution for mental
diseases. Active treatment is a requirement for facilities for
the mentally retarded and is not a requirement for institutions
for mental disease under Rule III geheral requirements and
limitations for IMD's, and 42 CFR 441 subpart C.

5. These rules will be applied retroactively to October
1, 1989. (]
Directﬁ%, Social and Rehabilita-
tion’ Services
Certified to the Secretary of State June 4 , 1990.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF THE AMENDMENT OF
amendment of Rule ) RULE 46.12.2003 PERTAINING
46.12.2003 pertaining to ) TO REIMBURSEMENT FOR
reimbursement for } OBSTETRICAL SERVICES
)

obstetrical services
TO: All Interested Persons

1. on April 12, 1990, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of Rule 46,12.2003 pertaining to reimbursement for
obstetrical services at page 702 of the 1990 Montana Adminis-
trative Register, issue number 7.

2. The Department has amended Rule 46.12.2003 as
proposed.

3. No written comments or testimony were received.

4, This rule is applied retroactively to April 1, 1990.

( A,k(dd\ 2. (7\,&9
DirecZor Social and Rehablllta—
tioh Services

Certified to the Secretary of State June 4 , 1990,
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VOLUME NO. 43 OPINION NO. 61

CITIES AND TOWNS - Power to establish office hours other than
between 8 a.m. and 5 p.m. Monday through Friday;

COURTS, CITY - Power to establish office hours other than
between 8 a.m, and 5 p.m. Monday through Friday;
LOCAL GOVERNMENT - Power of third-class city or town to

establish office hours other than between 8 a.m. and 5 p.m.
Monday through Friday;

MONTANA CODE ANNOTATED - Sections 1-1-301(4), 1-2-102, 3-1-301,
3-1-302, 3-11-101, 7-4-102(1), 7-4-102(3), 7-4-4101(1)(c),
7-4-4102(1)(c), 7-4-4103(1)(c);

OPINIONS OF THE ATTORNEY GENERAL - 43 Op. Att'y Gen. No. 49
(1989), 43 Op. Att'y Gen. No. 27 (1989), 43 Op. Att'y Gen. No.
16 (1989).

HELD: 1. A city judge is not prohibited by section 3-11-101,
3-1-301, or 3-1-302, MCA, from establishing reqular
sessions of the court during evening hours other than
on Sundays or other legal holidays.

2. Subject to the provisions of section 7-4-102(3), MCA,
applicable to third-class cities or towns, so long as
the city court is open between the hours of 8 a.m. and
5 p.m. Monday through Friday for the transaction of
business, such as the filing of court documents with
the clerk, section 7-4-102(1), MCA, does not prohibit
the city judge from establishing regular evening
sessions of the court.

3. Section 7-4-102(3), MCA, permits the governing body
of a third-class city or town to set the office hours
of the city court at times other than between B a.m.
and 5 p.m. Monday through Friday, except Sundays and
other legal holidays.

May 17, 1990

Frank Altman

Harlem City Attorney
P.0O. Box 268

Havre MT 59501

Dear Mr. Altman:

As legal advisor for the City of Harlem, you have requested my
opinion on the following questions:

1. Does section 3-1-301, MCA, permit a city court

judge to set business hours other than between
8 a.m. and 5 p.m. weekdays?
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2. Does section 7-4-102(3), MCA, permit the
governing body of a third-class city or town to
set the business hours of the city court at times
other than between 8 a.m. and 5 p.m. weekdays?

Your inquiry arises out of the apparent practice of the Harlem
City Judge to hold regular sessions of court between the hours
of 5:30 p.m. and 6:30 p.m., Monday through Friday. You
gquestion whether in the first instance the city judge Iis
permitted by statute to set such hours and, if not, whether
Montana law allows the city governing body to permit or
establish such hours by ordinance.

Section 3-11-101(1), MCA, establishes a city court in each city
or town and requires the city Jjudge to establish regular
sessions of the court. It further provides: "On judicial days,
the court shall be open for all business, civil and criminal."
See also § 3-1-301, MCA. Although state law does not define
judicial days, section 3-1-302, MCA, entitled "nonjudicial day,"
provides:

(1) No court may be open nor may any judicial
business be transacted on legal holidays, as provided
for in 1-1-216, and on a day appointed by the
president of the United States or by the governor of
this state for a public fast, thanksgiving, or
holiday, except for the following purposes:

{a) to give, upon its request, instructions to a jury
when deliberating on its verdict;

(b) to receive a verdict or discharge a jury;

(c) for the exercise of the powers of a magistrate
in a criminal action or in a proceeding of a criminal
nature.

(2) Injunctions, writs of prohibition, and habeas
corpus may be issued and served on any day.

I recently held that this section prohibits a court from
conducting a criminal trial on Sunday, except to conclude a
trial already initiated. 43 Op. Att'y Gen. No. 27 (1989).
Further, the requirement that the court be open for the
transaction of business does not necessarily translate into a
requirement that the presiding judge be present during those
hours. 3See, ¢.g9., 43 Op. Att'y Gen. No, 49 (1989). Although
it has been held that a court can only exercise its jurisdiction
at the time and place fixed by statute, Thompson v.
Commonwealth, 99 S.W.2d 705, 706 (Ky. 1936); Bradley v. State,
2]13 S.W.2d 901, 902-03 (Ark. 1948), it is generally recognized
that so long as it is within the statutory limits the time for
transaction of judicial business is within the discretion of the
judge. Jennett v. State, 168 So. 224 (Ala. Ct. App. 1936);
Martinez v. State, 569 P.2d 497, 502 (Okla. Crim. App. 1977):
Rhodes v. Crites, 113 N.w.2d 611, 616 (Neb. 1962). "A basic
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inherent power of any court in the administration of justice is
the ability to control its own trial docket. This inherent
power includes setting time for trial.” Seastrom v. Konz, 544
P.2d 744, 746 (Wa. 1976).

The Montana Code sections pertaining to the time for conducting
court business generally refer to days rather than to specific
hours. See §§ 3-11-101{(1), 3-1-301, 3-5-401(1), MCA. As used
throughout the Code, the term "day" means "the period of time
between any midnight and the midnight following.” § 1-1-301(4),
MCA. Thus, section 3-11-101, MCA, read together with sections
3-1-301 and 3-1-302, MCA, contains nothing which would prohibit
a city court judge from establishing evening sessions of the
court, so long as regular sessions are not convened on legal
holidays and the court is open for business on judicial days.
These sections place no limitations upon the hours of business.

There is, however, another applicable statute which must be
considered. Section 7-4-102(1), MCA, requires that all local
government offices be kept open for the transaction of business
continuously from 8 a.m. until 5 p.m. each day except Saturdays
and legal holidays. See 43 Op. Att'y Gen. No. 16 (1989). The
city judge, being an officer of a city or town, §§
7-4-4101(1)(c), 7-4-4102(1)(c), 7-4-4103(1)(c), MCA, is subject
to the provisions of section 7-4-102, MCA, and must, absent the
governing body's action pursuant to section 7-4-102(3), MCA,
keep his or her office open during the hours specified therein.
This does not mean, however, that the city judge is prohibited
from setting office hours after 5 p.m. on weekdays. Section
7-4-102(1), MCA, further provides: "Every officer shall keep
his office open at such other times as the accommodation of the
public or the proper transaction of business requires.” So long
as the office of the city court is open during the required
hours for the transaction of business, "such as the filing of
court documents with the clerk," 43 Op. Att'y Gen. No. 49 at 5,
the city judge may set additional hours for the reqular sessions
of the court.

This conclusion finds support in case law from other
jurisdictions. For example, in Seastrom v. Konz, supra, a
defendant in a criminal case challenged the practice of the
part-time justice of the peace to conduct evening trials. The
applicable statute provided:

All state elective and appointive officers shall keep
their offices open for the transaction of business
from eight o'clock a. m. to five o'clock p. m. of each
business day from Monday through Friday, state legal
holidays excepted. On Saturday, such offices may be
closed.

This section shall not apply to the courts of record
of this state or to their officers nor to the office
of the attorney general and the lieutenant governor.
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1d., 544 P.2d at 746. Noting that justice of the peace courts,
known as district courts in the state of Washington, are not
courts of record, the court nonetheless concluded that the
setting of evening trials was permissible. Id. The court
relied on the inherent power of every court to control jts
docket, and found that that power included the setting of time
for trial. 1d. The court further concluded: "To allow evening
trials enables part-time district court judges ... to devote a
portion of the day to their private occupations.” Id. Finally,
the court found that an evening trial in a criminal case did not
violate either the due process clause or the equal protection
clause, Id.

A similar conclusion was reached in State v. Pauly, 99 N.W.2d
889 (Minn. 1959), where the court considered a challenge to the
setting of a municipal court trial at 8 p.m. Minnesota law
governing municipal courts provided: "The court shall be opened
every morning, except on Sundays and holidays, for the hearing
and disposition, summarily, of all complaints made of offenses
committed within the county, of which the court has
jurisdiction.” 1d., 99 N.W.2d at 890. Recognizing that
"municipal courts, being creatures of statute, are limited to
the authority delegated by the enabling acts under which they
are organized[,}" id. at 891, the court nonetheless found the
evening trial setting permissible. It construed the statute to
require thé municipal court to be open in the mornings for
disposition of complaints and other matters not requiring trial,
but found that the setting of trial times was within the court’'s
discretion, dependent upon the convenience of the court,
counsel, and the parties and witnesses. The court stated:
"Where experience indicates that such convenience will be better
served by trials of such complaints after 7 p. m., it would seem
to be well within the inherent power of these courts to adopt
rules accordingly.” Id. at 891.

Since the city of Harlem is a third-class c¢ity or town, you
request interpretation of the powers of the governing body under
section 7-4-102(3), MCA. That section was enacted in response
to 43 Op. Att'y Gen. No. 16, in which I concluded that section
7-4-102, MCA, did not allow a city to enact an ordinance
reducing the number of hours during which city offices must be
open. See Minutes of the House Committee on Local Government,
51st Legqg., lst Special Sess., June 27, 1989, at 1-3; Minutes of
the Senate Committee on Education and Cultural Resources, 51st
Leg., lst Special Sess., June 22, 1989, at 1-2. Subsection (3)
of 7-4-102, MCA, provides: "The governing body of a third-
class city or town may establish days and times when munjicipal
offices are open to conduct business that are different from the
days and times required by subsection (1)."

You question whether subsection (3) would allow the governing
body of a third-class city or town to enact an ordinance
establishing hours of the city court outside the times of 8 a.m.
to 5 p.m. Monday through Friday. You suggest that since the
amendment was intended to allow such cities and towns to reduce
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the number of hours during which city offices must be open, it
permits the establishment of hours only within the time frame
set forth in subsection (1). I respectfully disagree.

Subsection (3) plainly grants the governing bodies of third-
class cities and towns the power to set "days and times"
different from those required by subsection (1). when the
language of a statute is plain and unambiguous the statute
speaks for itself. Dunphy v. Anaconda Co., 151 Mont. 76,
80, 438 P.2d 660, 662 (1968). Although legislative intent
generally controls in the interpretation of a statute, § 1-2-
102, MCA, such intent is first to be determined from the plain
meaning of the words used, and if interpretation of the statute
can be so determined, no other means of interpretation may be
applied. Boegli_v. Glacier Mountain Cheese Co,, 46 St. Rptr.
1389, 1391, 777 P.2d 1303, 1305 (1989). Thus, if the language
is unambiquous, the rules of statutory construction are not
invoked. 1d.; see also Phelps v. Hillhaven Corp., 231 Mont.
245, 251, 752 P.2d 737, 741 (1988). Further, the language of
the statute must be given jits plain and ordinary meaning.
Rierson_v. State, 188 Mont., 522, 527, 614 P.2d 1020, 1023, on

reh'g, 622 P.2d 195 (1980). Giving "different" its plain and
ordinary meaning, i.e., "distinct, separate, not the same,
other" {Webster's New Internpational Dictionary 727 (2d

ed. 1941)), ‘I conclude that interpreting it to mean "less than"
would be artificially restrictive.

1t has been suggested, however, that giving "different" its
ordinary meaning conceivably would allow third-class cities and
towns the power to set city coffice hours on Sundays or other
legal holidays. BAs applied to the c¢ity court, of course,
section 3-1-302, MCA, would prohibit the city from enacting such
an ordinance. For purposes of this opinion, I need not consider
the application of section 7-4-102(3), MCA, with respect to
other city offices.

THEREFORE, IT IS5 MY OPINION:

1. A city judge is not prohibited by section 3-11-101,
3-1-301, or 3-1-302, MCA, from establishing regular
sessions of the court during evening hours other than
on Sundays or other legal holidays.

2. Subject to the provisions of section 7-4-102(3), MCA,
applicable to third-class cities or towns, so long as
the city court is open between the hours of 8 a.m. and
5 p.m. Monday through Friday for the transaction of
business, such as the filing of court documents with
the clerk, section 7-4-102(1), MCA, deoes not prohibit
the city judge from establishing regular evening
sessions of the court.
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3. Section 7-4-102(3), MCA, permits the governing body
of a third-class city or town to set the office hours
of the city court at times other than between 8 a.m.
and 5 p.m. Monday through Friday, except Sundays and
other legal holidays.

Sincerely,

Moe Racey

MARC RACICOT
Attorney General
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OTICE F_ADMINIS VE _CO.

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. 1In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TQ USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Pefinitions:

MONTANA ADMINISTRATIVE REGISTER

is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencles, and
interpretations of statutes and rules by the
attorney general (Attorney General's Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Procedure Act for inclusion in
the ARM. The ARM is updated through March 31, 1990. This table
includes those rules adopted during the period April 1, 199¢
through June 30, 1990 and any proposed rule action that is
pending during the past 6 month period. (A notice of adoption
must be published within 6 months of the published notice of the
proposed rule.) This table does not, however, include the
contents of this issue of the Montana Administrative Register
(MAR) .

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through March 31, 1990, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1989 and 1990 Montana Administrative Registers.

ADMINISTRATION, Department of, Title

I-XTII and other rules - Veteran's Employment Preference -
Veteran's and Handicapped Person's Employment
Preference, p. 1361, 478

2.13.102 Use of the State Telecommunication Systems, p. 397,
928

2.21.8017 and other rule - Grievances, p. 1997, 377

(Public Employees' Retirement Board)

2.43.302 and other rules - Montana's Retirement Systems -
State Social Security Program - Purchasing Service
Credit - Post-retirement Benefit Adjustments - Return
to Covered Employment After Retirement, p. 1999, 9947

(Workers' Compensation Court)

2.52.101 Transfer of Organizational and Procedural Rules of
the Workers' Compensation Court to the Department of
Labor & Industry, p. 2177

AGRICULTURE, Department of, Title 4

4.12.1202 and other rules - Alfalfa Leafcutting Bees, p. 1,

378, 704

STATE AUDITOR, Title 6

I-V1iI Establishment and Operations of a Prelicensing
Education Program, p. 8, 487

I-IX Establishment and Operations of a Surplus Lines
Stamping Office - Imposition Upon Transactions of
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Surplus Lines Insurance of a Stamping Fee -
Compulsory Membership in a Surplus Lines Advisory
Organization, p. 2008, 218

COMMERGE. Department of, Title 8

(Board of Architects)

B8.6.406 and other rules - Reciprocity - Qualification
Required for Branch Office - Examinatjions -
Individual Seal =~ Renewals - Standards of
Professional Conduct - Fee Schedule - Architect

Partnerships to File Statement with Board Office -
Board Meetings - Seal - Governor's Report - Financial
Records and Other Records - Grant and Issue Licenses
- Duplicate License - Public Participation, p. 250,
583

(Board of Athletics)

8.8.2804 and other rules ~ Licensing Requirements - Contracts
and Penalties = Boxing Contestants - Physical
Examination - Ring - Equipment - Disciplinary Actions
~ Relationship of Managers and Boxers, p. 765

(Board of Chiropractors)

I-v Applications - Minimum Requirements for Certification
- Approval of Training Programs - Recertification and
Fees of Impairment Evaluators, p. 255

I-v - Applications - Minimum Requirements for certification
- Approval of Training Programs -~ Recertification -

Fees of Impairment Evaluators, p. 399

8.12,601 and other rules - License Applications - Educational
Standards for Licensure - License Examinations -
Temporary Permits - Renewals - Unprofessional Conduct
Standards - Reinstatement of Licenses - Disciplinary

Actions -~ Recordation of License - Definitions,
p. 258, 995

8.12.601 and other rules - Applications - Renewal Fees -
Consolidating Board Fees Into One Central Rule,
p. 769

(Board of Cosmetologists)

8.14.401 and other rules -~ Practice of Cosmetology - Booth
Rentals, p. 658

(Board of Dentistry)
Prior Referral for Partial Dentures, p. 1065, 222

8 16.101 and other rules - Board Organization - Examinations -
Allowable Functions - Minimum Qualifying Standards -
Minimum Monitoring Standards - Facility Standards -
Reporting Adverse Occurrences - Fees - Oral Interview
- Applications - Mandatory CPR, p. 942, 2179

B.16.402 and other rules -~ Examination - Permit Required for
Administration or Facility, p. 1066, 2187

(Board of Hearing Aid Dispensers)

8.20.,401 Traineeship Requirements and Standards, p. 771

(Board of Horse Racing)

I-VI1 Superfecta Sweepstakes - Tri-superfecta Wagering,
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8.22.301

(Board of
8.28.402

(Board of
8.30.406

(Board of
8.48,902

{Board of
8.50.423

(Board of
8.54.204

8.54.817

(Board of
8.56.602

(Board of
8.58.401

8.58.412

(Board of
8.61.404
(Board of
8.62.404

(Building
8,70.104

-1190~-

1693, 2191
and other rules - Simulcast Horse Racing - Simulcast
Race Meets Under the Parimutuel System for Wagering,
p. 1683, 2189
Medical Examiners)

and other rules - Definitions - Reinstatement -
Hearings and Proceedings - Temporary Certificate -
Annual Registration and Fees - Approval of Schools -

Requirements for Licensure -~ Application for

Licensure - Fees -~ Supervision of Licensees -~

Application for Examination = Reciprocity, p. 867
Morticians)

and other rules - Examinations - Fee Schedule -

Itemizatjon, p. 1624, 2193

Professional Engineers and Land Surveyors)
and other rules - Statements of Competency - Land
Surveyor Nonresident Practice in Montana - Avoidance
of Improper Solicitation of Professional Employment,
P. 773

Private Security Patrolmen and Investigators)
and other rules - Definitions - Temporary Employment
- Applications - Examinations - Insurance - Applicant
Fingerprint Check - Fees - Probationary Private
Investigators - Firearms safety Tests -
Unprofessional Standards - Record Keeping - Code of
Ethics for Licensees - Code of Ethics for Employees -
Powers of Arrest and Initial Procedures -~
Disciplinary Action, p. 776

Public¢ Accountants)
and other rules - Licensing of Public Accountants,
p. 1870, 584
and other rules - Credit for Service as Report
Reviewer =~ Definitions - Filing of Reports -
Alternatives and Exemptions Reviews and Enforcement,
p. 1866, 586

Radiologic¢ Technologists)
and other rules - Permit Applications - Course
Requirements - Permit Examinations - Temporary
Permits - Permit Restrictions, p. 402

Realty Regulation)
and other rules - Administration, Licensing and
Conduct of Real Estate Licensees - Registration and
Sales of Subdivisions, p. 405
Inactive Licenses - Reactivation of Licenses -
Continuing Education, p. 467, 1339

Social Work Examiners and Professional Counselors)
and other rule - Fees, p. 424

Speech/Language Pathologists and Rudiologists)
and other rules - Speech/Language Pathology and
Audiology, p. 1699, 2194

Codes Bureau)
Incorporation by Reference of the Model Energy Code,
p. 1070, 1909
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(Milk Control Bureau)

8.79.301 Licensee Assessments, p. 426, 820

(Financial Division)
Investment Securities, p. 1377, 2196

I I1I Application Procedure for Authorization to Engage In
the Escrow Business - Change of Ownership in Escrow
Businesses - Examination of Escrow Business, p. 2015,
929

8.80.307 Dollar Amounts to Which Consumer Loan Rates Are to be
Applied, p. 981

(Board of Milk Control)

8.86.301 Class I Price Formula - Class 1 Wholesale Prices,
p. 2101, 821

8.86.301 Class I Resale Pricing Formula, p. 710, 2047

8.86.505 Quota Rules for Producers Supplying Meadow Gold
Dairies, Inc., p. 2099, 502

8.86.506 and other rules - Statewide Pooling Arrangements as
it pertains to Producer Payments, p. 2109, 705, 931

(State Banking Board)
Application Procedure for a certificate of
Authorization to Establish a New Branch, p. 1380,
2201

I Application Procedure for Approval to Merge
Affiliated Banks, p. 1302, 2198

(Local Government Assistance Division)

I " Administration of the 1990 Federal Community
bevelopment Block Grant (CDBG) Program, p. 682, 997

(Board of Investments)

I-IX Montana Economic Development Act - The Conservation
Enhancement Program, p. 1634, 2204

8.97.802 and other rules - Montana Capital Company Act -
Investments by the Montana Board of Investments,
p. 1881, 503, 716

8.97.1101 and other rule ~ Names and Addresses of Board Members

- Conventional Loan Program - Purpose and Loan
Restrictions, p. 182, 589
8.97.1101 and other rules - Organizational Rule - Forward

Commitment Fees and Yield Requirements for All Loans
- Loan Programs Assumptions, p. 1631, 2203

8.97.1302 and other rules - Seller/services Approval Procedures
Forward Commitment Fees, p. 786

(Board of Science and Technology Development)

I~XX and other rules - Loans Made by the Montana Board of
Science and Technology Development, p. 428, 1000

(Montana State Lottery Commission)

8.127.203 and other rules -~ Definitions - Retailer Bonding -
buties - Revocation or Suspension of Licensed -
Prizes - On-line Endorsement, p. 2017, 226

EDUCATION, Tjitle 10

(Superintendent of Public Instruction)
I-1v Spending and Reserve Limits, p. 24, 508
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I-v Guaranteed Tax Base, p. 15, 507

I-vI Special Education Cooperatives, p. 872

I-VII Permissive Amount, Voted Amount and Schcol Levies,
p. 29, 510, 723

I-XVII Special Education Due Process Matters, p. 440, 934

I-XXII and other Rules - Tuition and Accounting Practices,
p. 330, 717

10.6.101 and other rules - All School Controversy Contested
Cases Before County Superintendents of the State of
Montana, p. 436, 933

10.13.101 and other rules - State Equalization, p. 184, 505

(Board of Public Education)

10.55.804 and other rules - Gifted and Talented - Experience
Verification - Class 3 Administrative Certificate,
p. 1072, 2050

10.57.107 and other rules =~ Emergency Authorization of
Employment -~ Test for Certification, p. 875

10.57.301 and other rules - Endorgement Information -
Endorsement of Computer Science Teachers - Policy
Governing Pupil Instruction-Related Days Approved for
Foundation Program Calculations - Program of Approved
Pupil Instruction-Related Days, p. 2116, 725

10.57.401 Class I Professional Teaching Certificate, p. 1640,
725

10.57.601 Request to Suspend or Revoke a Teacher or Specialist
Certificate: Preliminary Action, p. 690

10.67.101 and other rules - State Aid Distribution Schedule -
Reporting Requirements - Notice and Opportunity for
Hearing - Hearing in Contested Cases - After Hearing,

. 684

(Montana Arts Council)

10.111.701 and other rules - cCultural and Aesthetic Project
Grant Proposals, p. 789

FAMILY SERVICES, Department of, Title 11

11.5.605 Access to Department Records, p. 693, 1001

11.7.402 and other rules - Composition of and Criteria for
Approving Recommendations of Youth Placement
Committees - Composition of Foster Care Review
Committees, p. 265, 728

11.12.104 and other rule - Licensure of Youth Care Facilities,
p. 263, 590

11.14.314 and other rule - Group Day Care Home Health Care
Requirements, p. 2020

11.16.120 and other rules - Licensure of Adult Foster Care
Homes, p. 1706, 2207

FISH, WILDLIFE AND PARKS, Department of, Title 12

I Restricting Public Access and Fishing Near Montana
Power Company Dams - Specifically Hebgen Dam, p. 878
I-V1 Paddlefish Egg Donations, Marketing and Sale,
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p. 1383, 2051

I-VI Upland Game Bird Habitat Enhancement Progranm,
p. 1386, 2054

I-XII River Restoration Program, p. 795

12.6.801 and other rule - Restricting Public Access and
Fishing Near Montana Power Company Dams -~ Boating
Closures, p. 449, 1003

12.6.901 Establishing A No-Wake Restriction Below Canyon Ferry
Dam, p. 983

12.6.901 Water Safety Regulations, p. 452, 1002

12.6.901 Water Safety Regulations - Closing Certain Waters,
p. 35, 514

12.6.901 Water Safety Regulations, p. 1257, 1910

12.9.205 Manhattan Game Preserve, p. 985

12.9.210 Warm Springs Game Preserve, p. 38, 515

HEALTH AND ENVIRONMENTAL_ SCIENCES, Department of, Title 16

I-III Living Will Procedures for Emergency Medical Services
Personnel, p. 1737, 2232

I-v Reports of Unprotected Exposure to Infectious
Disease, p. 1733, 2229

I-vi1y Emergency Adoption - Underground Storage Tanks -
Licensing of Underground Tank Installers - Permitting
of Underground Tank Installations and Closures, p.
.731

I-X Water Quality -~ Procedures and Criteria Regarding
Wastewater Treatment Works Revolving Fund, p. 799,
879

I-X1 Handicapped Children's Services Program - Eligibility
for the Handicapped children's Program - Payment for
Services -~ Covered Conditions - Record-Keeping -
Application Procedure - Advisory Committee ~ Fair
Hearings, p. 881

I-XV Pretreatment Standards for Discharges Into Publicly
Operated Treatment Works, p. 1457, 2063

I-XXIV Petroleum Tank Release Compensation Program, p. 40,
516

I-XXX1I Occupational Health - Asbestos Control, p. 1740, 2234

I-XXXVIII and other rules -~ Licensing of Emergency Medical
Services, p. 1712, 2212

16.8.807 and other rule - Monitoring and Reporting of Air
Quality Data, p. 1259, 2059

16.8.921 and other rules - Air Quality - Definitions - ambient
Air Increments - Air Quality Limitations - Exclusions
from Increment Consumption - Class I Variances -
General, p. 805, 880

16.10.606 Temporary Licensing of Tourist Homes During the
Montana Centennial Cattle Drive, p. 1390, 2211

16.20.901 and other rules - Montana Pollutant Discharge
Elimination System, p. 1391, 2060

16.26.102 and other rules - Women, Infants and Children,
p. 2022, 227
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16.32.308 and other rule - Retention of Medical Records by
Health Care Facilities, p. 891

16.45.101 and other rules - Underground Storage Tanks -
Reimbursement for Petroleum Storage Tank Release
Clean Ups, p. 1075, 1308, 1912

HIGHWAYS, Department of, Title 18

I-XX Installation of Motorist Information Signs Along
Interstate and Primary Highways, p. 1641, 111

18.8.510B and other rules - Convoy Moves of Oversize Vehicles -
Flag Vehicle Requirements, p. 2027, 591

18,8.1101 Movement of Houses, Buildings and Other Large
Objects, p. 578

e me o itle

20.3.202 and other rules - Definitions - Clients' Rights -
outpatient Component Requirements - Certification
System for Chemical Dependency Personnel - Chemical
Dependency Education Course Requirements - ACT,
p- 2121, 737

20.7.102 Prisoner Application Procedure, General Statute
Requirement, p. 1767, 285

20.7.1101 cConditions on Probation or Parole, p. 695

JUSTICE, Department of, Title 23

I-XIV Admission - Attendance - Conduct - Evaluations and
Requirements for Graduation from the Montana Law
Enforcement Academy, p. 809

I-L Gambling, p. 1769, 286

8.124.101 and other rules - Gambling, p. 2127, 828

(Board of Crime Control)

23.14.401 and other rules - Administration of Peace Officer
Standards and Training - Minimum Standards for the
Employment of Detention Officers - Regquirements for
Detention Officer Certification - Referenced Rules to
Apply to Full-time and Part-time Detention Officers,
p. 1559, 2064

23.14.404 and other rule - General Requirements for
Certification -  Requirements for the Basic
Certificate, p. 1557, 2065

LABOR AND INDUSTRY, Department of, Title 24

I Travel EXpense Reimbursement, p. 816

I-II Establishing Montana's Minimum Hourly Wage Rate,
p. 454, 852

(Workers' Compensation Judge)

24.5.101 and other rules - Procedural Rules of the Court,

p. 349, 847
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(Human Rights Commission)

24.9.212 Confidentiality ~ Procedure on Finding of Lack of
Reasonable Cause ~ Contested Case Record - Exceptions
to Proposed Orders, p. 2157, 525

24.16.9007 Amendment of Prevailing Wage Rates, p. 986

24.16.9009 and other rule - Prevailing Wage Enforcement -
Placing All Prevailing Wage Cases Under Wage Claim
Proceedings, p. 1654, 2249

(Board of Personnel Appeals)

I-VIII Review of Wage Claims by the Board of Personnel
Appeals, p. 1656, 2250

(Workers' Compensation)

24,29.101 and other 1rules =~ Transfer of Part of the
Organization and Function of the Division of Workers'
Compensation to the Employment Relations Division,

p. 2151
24.29.1415 Impairment Rating Dispute Procedure, p. 456, 1004
STATE LANDS, Department of, Title 26
I-III Investigation of Complaints Regarding Effects of Hard
Rock Blasting Operations, p. 458
I-viI Authorizing Permitting and Requiring Reclamation of

Hard Rock Mills and Operations that Reprocess
Tailings and Waste Rock from Previous Operations,
p. 267, 1008

I-XTI and other rules - Disposal of Underground Coal Mine
Waste - Individual Civil Penalties - Restrictions on
Financial Interests of Multiple Interest Advisory
Boards, p. 1309, 366A, 936

26.4.724 and other rules - Revegetation of Land Disturbed by
Coal and Uranium Mining Operations, p. 1885, 964

LIVESTOCK, Department of, Title 32
32.2.401 and other rules - Requiring a Sheep Permit before
Removal of Sheep from County or State - Fees,

p. 1894, 300
32.3.201 and other rules - Regulating Sheep, Bise¢n and Llamas,
p. 1660, 300

NATURA S CES AND NSERVATION epartment o Title

I Reject or Modify Permit Applications for Consumptive
Uses and to Condition Permits for Nonconsumptive Uses
in Walker Creek Basin, p. 893

I-II Reject Permit Applications for Consumptive Uses -
Modify Permits for Nonconsumptive Uses in Rock Creek
Basin, p. 1334, 301

I-11 Reject Permit Applications for Consumptive Uses and
to Modify Permits for Nonconsumptive Uses in Grant
Creek Basin, p. 959, 228
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36.21.415
(Board of
I

36.22.307
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Natural Resourc¢es and Conservation)
Voluntary Transfer of A Reserved Water Right,
p. 1564, 2066

Water Well Contractors)
Mandatory Training, p. 896
Abandonment of Monitoring Wells, p. 273, 739
Fee Schedule, p. 1790, 119

0il and Gas Conservation)
Incorporating by Reference Rules Pertaining to the
Montana Environmental Policy Act, p. 2164, 531
and other rules - Issuance of 0il and Gas Drilling
Permits - Public Notice Requirements -~ Change of
Ownership Requirements - Bond Release, p. 1792, 305

PUBLIC SERVICE REGULATION, Department of, Title 38

I-IIY

38.4.105
38.5.2202

38.5.3332

and other rules - Motor Carrier Status - Class ¢
Contracts - Class C Pickups and Delivery - Contract
and Common Carrier Distinction - Insurance - Transfer
of Authority - Carrier Rate Increases - Vehicle
Identification, p. 467
and other rules - Intrastate Rail Rate Proceedings,
p- 1796, 2252
and other rule - Federal Pipeline Safety Regulations
Including Drug-Testing Requirements, p. 275, 698

" Customer Billing, p. 192, 593

REVENUE, Department of, Title 42

42.12.205
42.15.106
42.17.105
42.18.101
42.20.401
42.20.420
42.20.438
42.23.117
42.23.413

42.27.102
42.28.321

Property Tax for Co-op Vehicles, p. 1805, 233
Prepayment of Motor Fuel Taxes, p. 1264, 2068
Property Tax - Reappraisal of Real Property Dealing
With Statistical Procedures and Results, p. 198, 596
Property Tax - Reappraisal of Real Property, p. 54,
202, 367, 596

and other rule - Requirements When Licensing Is
Subject to Lien, p. 194

Personal Income Tax Surcharge, p. 1801, 120
Computation of Withholding Taxes, p. 1803, 121

and other rules - Property Tax - Reappraisal Plan,
p. 2031, 594

and other rules - Property Tax - Sales Assessment
Ratio, p. 2039, 596

and other rules - Sales Assessment Ratio Study,
p. 818

Sales Assessment Ratio Study, p. 700

Surtax for Corporations, p. 2044, 234

carryover of Net Operating Losses =~ Corporation
License Tax, p. 2166, 645

Distributors Bond for Motor Fuels, p. 1799, 122
Required Records - Audits - Motor Fuels Tax, p. 580
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SECRETARY OF STATE, Title 44

1.2.419 Filing, Compiling, Printer Pickup and Publication for
the Montana Administrative Register, p. 1806, 2253

44.9.103 and other rules - Mail Ballot Elections, p. 2168,
308

(Commissioner of Political Practices)

44.10.331 Limitations on Receipts From Political Committees to
Legislative Candidates, p. 203, 532

ATION v S, Department o Tit 6

I and other rules - Orthodontia and Dentures, p. 917
I and other rule - Transfer of Resources for General
Relief Eligibility Purposes, p. 1905, 127

I-IX Transitional Child Care, p. 207, 533

I-vIlI Skilled Nursing and Intermediate Care Services In
Institutions for Mental Diseases, p. 278

I-LXV and other rules - Child Support Enforcement

Procedures and Administration, p. 74, 375

46.10.407 Transfer of Resources Rule for the AFDC Program,
p. 1896, 123

46.12.303 Medicaid Billing - Reimbursement - Claims Processing
and Payment, p. 901

46.12.303 Medicaid Overpayment Recovery, p. 2175, 379

46.12.304 Third Party Eligibility, p. 912

46.12.50%5 Diagnosis Related Groups (DRGs), p. 904

46.12.522 and other rules - Two Percent (2%) Increase in
Medicaid Fees for Provider Services, p. 923

46.12.532 Reimbursement for Speech Therapy Services, p. 596,

876
46.12.541 and other rule -~ Hearing Aid Services, p. 898
46.12.545 and other rules - Occupational Therapy Services,

p. 370, 582
46.12.552 Reimbursement for Home Health Services, p. 474, 1042

46.12.571 and other rules - Coverage Reguirements and
Reimbursement for Clinic Services - Psychological
Services - Clinical Social Work Services, p. 71, 534,
740

46.12.703 Reimbursement for Outpatient Drugs, p. 906

46.12.802 Prosthetic Devices, Durable Medical Equipment and
Medical Supplies, p. 987

46.12.1011 and other rules - Specialized Nonemergency Medical
Transportation, p. 1811, 2254

46.12.1201 and other rules - Reimbursement of Nursing Facilities
for Nurse Aide Wage Increases - Oxygen Equipment -
Incorporation of the Patient Assessment Manual -
Other Matters, p. 1814, 2255

46.12.1823 and other rule - Hospice Services, p. 205, 539

46.12.2003 Reimbursement for Obstetrical Services, p. 702

46.12.2013 Reimbursement for Certified Registered Nurse
Anesthetists, p. 214, 540

46.12.3207 Ineligibility for Certain Medicaid Benefits Following
Certain Transfers of Resources, p. 1898, 124

46.12.3401 Transitional Medicaid Coverage, p. 210, 541
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Medicaid Coverage for Pregnant Women and Children up
to Age Six, p. 212, 542

Medically Needy Income Levels, p. 908

Medically Needy Income Levels, p. 368, 853

Earned Income Disregards for Institutionalized
Individuals, p. 216, 543

Qualified Medicare Beneficiaries Eligibility for
Medicaid, p. 910

and other rules - General Relief, p. 1825, 2271
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