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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to the grain fpe schedule 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 
4.12.1012 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Person~ 

1. On July 16, 1990, the Department of Agriculture 
proposes to amend certain rule& as abova stated relating to 
the grain fee schedule for the State Grain Laboratory. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

4.12.1012 GRAIN FEE SCHEDULE(l)The department has 
adopted a revised schedule of fees to be charged by the State 
G.r..;~Jn. l::eb..,,.a~.,,.i.,,. Laborato!:Y_ at Great Fa lis. Montana. 

(2) SCHEDULE OF FEES AND CHARGES 

(EFECTIVE DATE: August 1, 1990. 

(K) Official Lot Inspection - bulk, boxcar, hopper car, 
or truc~/trailer (all grains), per request. sampling an_d grade 
Q!l!y •••••••••••••••••.•••••••••••••••••••••••••••••••••. f15.00 

Submitted Sample Inspection, per sample, grade on_ly ..••.. 
. • . . . • . • • • . • • • . . • . • • . • • . • • • • . • • • • . . • • . . . • • • • • . • . • • • . • . . . . . 5.50 

Submitted Samole Inspection With Sprout Damaged Kernels, 
Sprout Damagv Automatically Shown with Grade, per sample •• 8.0•2 

Inef .f_~_!.y_lj __ Fac tor .~£1;<;>r--'2!1!..¥_ determination•- (per 
factor) ..................................................... :-.s~:~ 

Sampling only - all Jots, buH., bo>:r:ar or truc~.[i!:.;til~r::..... 
p~>r reguvsh (all grains) .............................. t:;,ee 
: ~--'-'-" • • • • • • • • • • • • • •. • • • • • • • • • • • • • • • • • • • • • • • ~_,__,_..._,~-~--'--'~~ L: ]_,_QQ 

Protein Test«.._)'IIR per sample •.•••••.•••.•..••...... 5-.€1€1 
-'-' ,_,_ ••••••••••••••••••••••••••••••••••••••••••••••••••••• , __ i.._:"\0 

Er.Q..teio Teg_,__Kjeldahl met_hod .C..ulling barley) per 
~,mple. • ... " • • • • • · • • • • • •" • • • • • w • • • • • ~ • • • • • • • • • • • • • • • • • •.:_!.......!:_.!;.r~~~Q 

Moisture Tests - (oven)..__J;!er samp~ ...•..•...•...... 4.C•O 

•Malting Barley Analysis. per request._ ............... 4JH) 

MAR Notice No. 4-14-38 11-(,/11/911 
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[upies of c~rtificates • 0 0 0 0. o o • • • 0. •. II 0 o 0 o o o o 0 0 0 0 0 ~-~-50 

5p~~~ef-5w~view-Fw@-tiM~~diet@-he~dti~Q-p@~-~e~pt@0 
~~~~pho~~-r~p~~~~;-~t~~t-~~~~T~7~~;~~;~~~~~~~~~~~~~~TT~~~~~~se 

(I!) LEVEL ONE !?.EBVICE: Submitted samples done within 48 
h<;>l,lr_§Y'" ~1~~.,~---on a ...!..,irst arriya1 bas....!§._._ include:; l;gl~.Qbg_n~ 
r epor-_t, feg_s_! i_sJ:<!<L Qgl_<;>_..___pl __ l!§_ $_~_,_.;?Q~ regueli.,._ 

(I) b!'l'l_e!_QQe_SeryJ,!=.!LWi l! ___ !le automatical~-'d.210?D_<!'ll;! __ i,_!_ 
h-1•• loq o_f __ t..evel ___ T~9 .... s.~~p~£!? __ ~_>'~~~~~s ___ _t~_Q _ _1lLweeot.?_!__ 

(,J) UiS'E.b_li!!O S.£RVICE:_j2ubmit!_g!L2~es_gone on a first 
M r iva 1_ 1;1.-._s t §__af ter~~l,e_v"'LJk's>_2_~<!1J~_lg§_,__U.es 1 ist"'J!-~J~-

(~)M.-.iling of S"mples- fp~r-~empte---pt~~~po~teQPt •• ~.~~ 
lJl!~• t ~q-~ _QI')l 'f _ _ t;. t)~!_ q~Q.~.~-L• o __!__ • • !, • . ..!.....! •. !...~ . ..!...-~-!--"-.! !'LL~--!___!' ~~- :!....!...~-~--! •. ~...!.....%....':.... 

'"~~~~+~~ --s~~pl~~-tpP~-m•~-h~ar, -~t~atQht-+t~Pt-••••••-?e.ee 
--- ---tevP~t!m@f-,,,,,,,,,,,,,,,,,,,,,,, •• -38o9A 

(A l 8~G\&f\B_2:!0UR$~JLHOUR!.-Y RATE: 8:00 a.m. to 5:00 p_._rn,_ 
Mo~~~y_k~gb Friday at $15.QQ_per hour per indiyidu"l 
~~!i'i'_E'?~~__JJ:!_ha_Lf=-!:!_go,u:__j,_IJ_tgr::vi!.J s, EXCffT for. hoi idays. All 
q t her. hg!Jr:s_and ho 1 i d"YS wi 1 I_pe _ _<;Qrl_~i_@r~<:L qv~r::_tj_p_g_. ___ _t1_!fl i_(n_<,J_m_ 
:' hn11r _cha _ _!:Qf1?. 

(B) O~EBJi~E HOURLY RATE: $22,50 per hour per individyal 
as~g!i<;"~- !n~_ba_L!_::!:!_Q!,!r:___in terva_l_§__ with_<!___!!!j.n imum 2 h.Q1!!:_~_b_.;~~ 
~=~::cept tJeo.f_QE.~ .. 0!"'" _a __ ~~q_nJ;j._~~..!!.~J~Q.t:L___._Q_f_@. _ _r.~q!JJ!!!"_Wor~ day.!._ 

( C l 01,/ERJ f ~L!:!OURb Y __ RA Tl;;_~ [ ~ __ I:;_QtiJ Y~QN WITH OFF .!£.l.ab_ 
§~1-:!P~_NG QE_lJ~LL 1J38l~'ii CQ~I_§l§.!J.tlG OF 20 OR MORE CARS: $10__._QQ_ 
ger:_ __ t}g<.!r:_ __ p!?•:: ___ .!JJQ il,lj_!!_ua 1 ,_i!5Sessed in ha 1 f-hour in terva 1 s wi.ib 
" min ;,mum __ :;:' _hpu r:_c h" r:fle __ ~1!_!=_1?1'J:____!Je_!or_~_gr----"!__. £2-r:Ltim'-'Lt ion _Qj'___j!_ 
r·""qu I a c.__ wpr_~ ___ .Q_~~! 

(I) $t9~~~ S+o~eg@ Ex,.mination (m~nimum 1 hour),_Q~ 

t)our·····••••••••••••••••••••••••••••••••••••••••••••••••?e.ee 
_._,__,_-_,_,_._,_._,_,_._._,_,_,_,_._._._,__'--'-'--'-'--'--'-'--'-'--'-' •••••••• -.- ••••••••••••• 15._00 

IL) * Includes actual percent of plump bArley, slinned 
and br-a~ E"n ~ Prnels. i.ll1d thin bar-l~y. 

S~~~tsl-~n~~~~tto"·of q~~1n---~~~rq~d by-hO~~Jy-r~t~~-~Md 

""'"t.-ao~-; 

( N) RI'!Q.!!es!.? __ _:fgr.:....2.!'lrvic:es ngj:_j:;_gvered by the_ abo;:~ 
?~_!:!l'!~!!l!?_M_Lees __ an!!__<;_!l~es wi I Ll;>_!'!_ __ _Q_.grformed_i!.L !hg 
"PP.V<;~b!!" ___ I:>Q.\JO:J_y___r.-. t_., stat!?~ _ h"'_ro;1i~ Ql_L!.§__ _!!l_l __ lg~q~-~ .-.n_<!__t r a_y_e_l 
tim .. if "P!>b_c,.b_1_~ 

I I- r; I J .l /gil MAR Notic0 No. 4-14-38 
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(K) Re-inspection (original grade sustained) - regLtlar 
fee d~r±nq-rout±ne-in~peetton.assessed ..••...•.•.••••••.•.•• ,. 

Re-inspection (original grade changad) - reo~ter-~empt±n~ 

+ee-darin~-ro~t±ne-±nepeetion-to~r. no fee will be assessed. 

Prot~in Retest - (original protein test sustained) -
reqular protein fee JL'!§~E!Q,_ pit:l!l-•u•mptinq·-fee--dt:lrinq-r .. ~ui,.r 
T"~p~et!o"-to~~· 

Protein Retest - (original protein test changed) -
differences of more than ~.r¥. ~- req~:~ter-!lemptinq-fee 

dttr±nq-roatine-tn~peetton--toar-,- no fee wi 11 be asseli§ed. 

(Ml In cas& of a material error in grade or protein, a 
corrected certificate will be issued without a fee. 

REG~I::AR-HB~RSt---Bt-€1€1-e,m.- to-5~€1€1-p•m.----Mondey-throttqh-Fr-idtoy 

EMEEPf-hot±dey~. 

BYERfiME-H~RI::¥-RAfEt---•~e.ee-per-hoar--per-tndiYtdaet-e••••~•d 

in-het+-hoar-±nter-Yet~-with-e-minimam-t-ho~r-eher-qe.--fhe 

OYertime-hoarty-rete-witt-be-e•~eewed-for--wempttnq-end-for 

inwpeetor-!1-when-reqaeeted-to-work-other--then-reqater--wee~ty 
hotJ,.~• 

(Dl HOLIDAYS: Reqater-State-Hotiday••-New Years Dtv. 
Presidents' Day, Memorial Dav, lndependenc• Day, Ltbor Day, 
Columbus Day. Veteran't Dav. Thanksgiving Day, Christma5 DaJL 
and Heritage Dav Lfloa~ 

(E) MILEAGE, TRAVEL TIME AND TRAVEL EXPENSES: 
1. Mileage charges based on current Montana State 

Schedule. Mileagp will not be charged within the Great Falls 
~~tropolitan area. 

A•--l::oest-~r±p~ ~he-req~:~ter-+eew-app~T-+or--one-trtp-per 

dsy-to-eaeh-rettroed-Terd-or-e~eyetor•--When-a-wecond-tr-±p-tn 

e-dey-tw-req~ewted,-the-apptt~ent-wi~t-bw-s•••••ed-•?e.ee-per 
~r±p~-

s.--e~t-o+-~own-frtpw~--fhere-wttt-be-·-•~e.ee-·•••••ment 

+or--e~t-oat-o+-town-tr±pw. 

2, Tr~vel Time (Qut of Town Trios): For eac~ 
regueste~. the applicant will be assessed $30.00, 

--?,---When-addt~tanet 3. Trayel expenses er-e when 
incurred, i.e. mileage0-meetw or lodging, those expenses in 

MAR Notice No. 4-14-38 ll-6/14/90 
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addition to other fees and charges will b~ assessed the 
!Jpplicrtnt. 

(F) PA_'t!:IENT TERMS1 Net 30 days with a One and One/Half 
E~J:;_~!l!..._lL_!L£.17. interest cha~n past d~lances. 

( G l O<f!_C!_Al"_SEB_V_LC£.§_: __ F"!" .. '>_l_r!c-]_!,ldE' FGIS su.Qervision 

REASON: This c-hange ~onforms this rule to meet 
requirem~nts of th~ Federal Grdin Inspection ServiLe over tt1e 
past numer-ous. years to clarify and standardize tee !ichpdule~ 
nat1onw1dP and reduc~ or elin•inate fees to meet the 
requirement of B0-4-7~1 (3). All fees and other charges fiNed 
by rtlle, including fe~s for the irlspPction, grading, weighing. 
and protein t""'t1ng of grain, shall reflf'~l as nE>arly as 
possiblf' the actual cost of the SP.rvices. Automatically show 
sprout damagp 1n conjunction with gradP at the request of thP 
qr,1jn iHc1ust,-y on suLmitted samples .. 

For purpos"' uf section 80-4···402 (9) MCA Definitions the 
term qr"1r' shall include beans, peas, IEmtils, buckwheat, 
t1ullp~<; barle~, saffluwer, rapeseed, canary seE>d and alfalf"· 

OEf_I~IAL SERY]_I~ES~DER __ l.:~ AG~JCUL TURAL MARKETING ACT Of. 
1'?4.~.. AMf:N~_D 

§CHEDULE OF 
fEES AND _CHARGES. 

(A) MlLEA§~AVEL_~~~ND TRAVEL EXPENSES; 
,l,, __ I"HJ e"ru> _c_.h_a_r_q<;'_S_L_~ase.Q___Q!L9.J...u:._E)'L!.L l'!Q.r)_f;M.i!.. 5 t<t t_"'­

SrhedulP. 

'='-·- Mi_J e;.g_E1: ___ .,._OI,!!'!!LJr_ig__c;,~;l__utE'd __ f!:.Q!!L_gr iqi._u___!Q__!i;_~.!_il!R_ 
locat.i_qn. 

2 • __ TraveL.tim,..: regul~!:. hQ.L!!:J._y __ r_;!.!;.!;!__.__r:p.J,li]_Q_ li~.l.LQ~ 
oriqir1__ t(J_-;;_amp_!j,Qq_l_g~ipn_,_ 

3_,_ __ _!.r_ _ _.~y!ll ___ ~p~nsg_s: when addi tiona 1 li!'Kpenses are 
!!'ryrr~d, _t, __ !; ._, __ J!!i !eagli!' or_.!Q~giog those expenses in addi ti_on 
t, ot.he_r f~s_a']Q__<;__h_.,_r__q!?_'L_~~...!.l __ bE'..i!..S...?_ess!;.'.Q__!._~_EE!._!.<;_;i_n..!,_,_ 

O.t.l:!gr:::_tbAr:L_f.ield run (per lot or sample)_ -:_qr~de onl~ 
, • ••• ,_ ... _, '"--'-'--' ·'-'--' '--'--'-'-'--'-~·-'-'- • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • ._!_O_._QQ 

I ne f fe_c tyal .. J;!,c !;Q..[ , __ f,;"!<;_tq_r_g!:)!_y_t;f_!Lt.<'rm~.Mt(Q'l..._ .IJ.!".L 

1 1- ,, !1 .1; ~0 MAR Notic~ No. 4-14-38 
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fa<: tor ••••••.•••.•••••••••••••••.•• ! .. • ••.••• , ••.••••••• , --~-::;.~ 

~~!!!Pling Bulk: boxc::ar. hQQg_er c::ar. truc::l</tri!!l~!:~ 

.!._,_. ~-'---'-'-:~-"-'-'---"-'--'---'---'---'-.!..'---'-~'~~ '-~'----'---'.!.-'---'--~-'---'---'--'----'---'--.!.'---'---'-'8. OQ_ 

$.~-'!!J!Li_og__!,l_~ggg_d_;_._ .. ,_.! __ •. ·''--'-. -'---•----'-"·, •••••••••••••• _-'---'__._!:!Q!dr:J.Y:. Rat;~ 

(C) In __ ~.!L.Ef..J!!ilterial error in grade._il ___ fOr~·~_c:_tE><! 
!:.~!:. t_i_f i,_c_.-._j::_e ___ \~'!Jj___p_~ i SSU!!Q __ !<_j__!:_l")p_l,l__i__~~t!it§:__,__ 

(0) Bequests for servic::es not ~overed by ~~~~ 
schedule of fees and c::harges will be performed at the 
applicable hourly rate stated here~~m!l~il~~~~~y~J 
time i.LHJ:J.lic::a_t!_\.!h 

( 4) ~_p@_ff I_!;:_l~L SER'lJCE~_QLE_I;_BEQBMED U.1:!.12f:B I!iE .. !J!iG.!?A 
OR_f'I"!_~J.. 

~_i!ltin~~Germination. 48 hour_nyQr9~ll~Q~~~g~ 
7_2 .. l:!!l_Ur .llQtter test per deter-mination ••••••••.••• ,__,____,_, __ ,_,___, .__::>_ .• O.Q 

t!_~j_t_~r:!_q__jl_i!J:l__~__!;:!J_H __ _pe termi nat i on__,___JI~!:..!ll! term_i n i! U.9D.'---' -•---'---'-
•• -.~ .. ~ • .!.....!-'!...-!-~-=-~-~~-~-!"-~~..:~....!.~--.!__~~~· ••••••••••••• .,. • __ !_ __ • • __ !__;.I.QQ 

Auth: 80-4-721 MCA lmp: 80-4-721 MCA 

REASON: This change adds fees for added e;,.rvices being 
provided by the State Grain Laboratory under the Agric::ultural 
Mar~_eting Ac::t i!nd for Nonoffic::ial Servic::es Not Performed Under­
the United States Grain Standards Ac::t or the Agricultural 
l1ar-t;eting Ac::t. These fees were developed after c.omparison 
with the USDA/FGIS and the State of Washington. ~oth the 
USDA/FGIS and the State of Washington perform inspection 
services under the Al1A (Graded Commodities). These fees meEt 
the requirement of 80-4-721 (3). All fees and other charges 
fixed by rule, including fees for the inspection, grading, 
weighing, and protein testing of grain, shall reflec::t ~~ 

nparly ~~ possible the ac::tu~l c::ost of the services. 

3. IntPrested p•rsons may submit their data, views. or 
arguments concerning the proposed amendment in writing to the 
Depar·tment of Agr-icultur-e. CapJtol Station. Helen,., Mont"""• 
59~~n-0201, no l"ter thi'n July 14, 1990. 

4. If a person who is direc::tly affected by the propo<;P<J 
aroendm~nts wishes to express his data, views or ar·guments 
orally or in writing at a publ1c hearing, he must ma~P written 

MAE Notice No. 4-14-38 
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request for a hearing and submit this request along with any 
comm<>nts hp t•as to the Opflar·tnoeont of Agriculture, no later 
tll<H1 July l11 , 1990. 

5. If the> DepartmPnt receivps request for a puhlic 
hea.rinq on thf? proposE'd amendment from either 107. or 2'5, 
wtuchEver is lec;s, of those persons who are directly affected 
by the proposed amendments, from the Administrative Code 
Committee of tt1e leQislature, from .a. governmental a.gency or 
subdivision or from an association having no les~ than 25 
membE'rs who will t>e din•ctly affectE'd, a hear·ing will b"' held 
at a later date. Notice of the hearing will be published in 
thP Montana Administrative Register- and tna.il£1'd to all 
tr•tPr Pstpd per-':ions. 

E. M. Snortland, Director 
flef!ar·tment of 1\gr icul ture 

Certified to the Secretary of State June 4, 1990. 

1 1- r; / l -.1/ !10 HIIP. NoticP tio. ~-14-38 
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BEFORE THE BOARD OF LANDSCAPE ARCHITECTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to fees 

NOTICE OF PROPOSED AMENDMENT 
OF 8.24.409 FEE SCHEDULE 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On July 14. 1990, the Board of Landscape Architects 

proposes to amend the above-stated rule. 
2. The proposed amendment will read as follow><: ! new 

matter underlined, deleted matter tnterlinedl 

same. 
( 31 
(a) 

Landscape archttects fee schedule: 

(bi 
ic·, 
GU 

Application 
Certificate 
Examination <full! 
Examination - Section 1 

Section 2 
section 3 
Section 4 
Section 5 

(!.l UNE Re-evaluation, per sheet 
for performance problems 

!!l License renewal 
~~ Duphcate certificate 
(hl Stamps - seals 
(il Reexamination registration fee 
(4) will remain the same." 
Auth: Sec. 37-1-134, 37-66-202. MCA; 

37-66-305, 37-66-307, MCA 

s 75.00 
35.00 

380.00 
45.00 
45.00 

120.00 
90.00 
80.00 
35.00 

110.00 
35.00 
25.00 
~S~IJQ 

!.:."!..!?· Sec. 37-1-Ll·l. 

REASON: This amendment is needed because the number of 
1 ic.ensees has been decreasing and costs rematn the same, 
making it necessary to raise renewal fees to a level 
commensurate with the costs of the licensing program. The 
amendment is also needed to impose a registration fee for 
applications for reexamination to cover costs associated with 
administration of the examination and ordering of examination 
supplies. 

3. Interested persons may submit their data, views nr 
arguments concerning the proposed amendment in writing to thP 
Board of Landscape Architects, 1424 - 9th Avenue, Helen3, 
Montana 59620. no later than July 12, 1990. 

4. If a person who is directly affected by the propose~ 
amendment wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make writt~n 
request for a hear1ng and submit the request along «ith dTlY 

Hi\R Notice No. 3-24-lG 
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comments he has to the Board of Landscape Architects, 1424 ~ 
9th Avenue, Helena, Montana 59620, no later than July 12, 
]QQ(), 

5. If the board receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
prop0sed amendments. from the Administrative code Committee of 
the legtslature, from a governmental agency or subdivision or 
from an ~ssoczation having no less than 25 members who will be 
d1rectly affected, a hearing will be held at a later date. 
Notice of the hearing l>i II be published in the Montana 
Administrative Register. Ten percent of those persons 
directly afferted has been determined to be 31 based on the 
1!0 licensees in Montana. 

BOARD OF LANDSC.'\PE ARCHITECTS 
SANDRA FISCHER, CHAIRPERSON 

BY: C~.V---
ANDY POOLE, dEPUTY DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, June 4, 1990. 

\ 1 ~ r-- I 1 ''J II Ml\R tlotice No. 8~24~16 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
reconsideration of the 
amendment of Endorse­
ment Information and 
Endorsement Information) 
of Computer Sci8nce ) 
Teach~rs ) 

NOTICE OF RECONSIDERATION BY THE 
BOARD OF PUBLIC EDUCATION ACCREDI­
TATION COMMITTEE OF THE PROPOSED 
AMENDMENT OF ARM 10.57.301 1 

ENDORSEMENT INFORMATION AND NEW RUL~ 
I, ENDORSEMENT OF COMPUTER SCIENCE 
TEACHERS 

TO: All Interested Persons 

1. On December 21, 1989 1 the Board of Public Education 
published notice of the proposed am<'!ndment concerning 
Endorsement Information and New Rule I concerning 
Endorsem('nt of Computer Science Teachers, on page 2116 ':>f 
the 1989 Montana Administrative Regisler, iss1Je "umber 24. 

2. Due to extensive comments received at the February 
2, 1990 hearing in th<- matter of the arnPnrlm<>nt of ~R'l 
10.57.301, Endorsement Information and Hew Rule I, 
Endorsement of Computer Science Teachers, the Board ot 
Public Education has referr~d the malter tn its 
Accreditation Committee for further review and 
recomwend~tions for adootion to the full Bo'lrd of Pill>1lc 
Education. · 

BY: 

(.·~_(_/ / /"> ;" • . .. , . r I' , I 

BILL TH0MAS, CHAIRPERSON 
BOARD OF PUBLIC EDUCATION 

CPrtified to the Secretary of State June 4, 1990. 
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REFORE THE HUMAN RIGHTS COMMJSSIOH 
Of THE STATE OF MOHTAHA 

In the matter of the 
amendment of rules 
24.9.225, Procedure on 
Finding of Lack of 
Reasonable cause, 24.9.2G2A, 
Issuance of Right to sue 
Letter When Requested by a 
Party, and 24.9.264, Effect 
of Issuance of Right to Sue 
Letter 

NOTICE Of THE PROPOSED 
AMENDMENT Of RULES 
24.9.225, PROCEDURE ON FIHDIUG 
OF LACK OF REASOHABLE CAUSE, 
24.9.262A, ISSUANCE OF RIGHT TO 
SUE LETTER WHEN REQUESTED BY A 
PARTY, Al!D 24.9. 2r,4, EFFf:CT OF 
ISSUI\t!CE OF RIGHT TO SUE LETTER 

NO PUBLTC HF.ARI!IG CO!ITEMPLATED 

TO: All Interested Persons 

1. on July 14, 1990, the Human Rights Commission proposes 
to amend ARI1 24.9.225, 24.9.2G2A and 24.9.264. AR!1 24.9.225 
relates to the procedures to be follo>:ed by the conmission 
staff and the p.,rties in a case ~o:tlf'n the commission staff's 
investigation of the case concludes that there is a lack of 
reasonable cause to be 1 ieve unlawful eli scr imination occurred. 
ARM 24.9.26~A relates to the procedures to be followed by the 
commission staff and the parties in n case when a party 
requests that the commission staff administrator issue a right 
to sue letter allowing the charging party to file the complaint 
in district court. ARM 24.9.264 relates to the effect of 
issuance of a right to sue letter and the procedures to be 
follm.;ecl by the parties in a case and the commission \·!hen a 
party objects to issuance of a right to sue letter. 

2. The rules as proposed to be am~ndod provide as 
follows: 

~.4 ~.2....,_~5 PROCED!J!3E 011 FillDIIIG__ Ql:'__l,b<";L . .Q.f_Rf.ASOJ::!ABLE _QJlg 
(1) If the staff finds lack of reasonable cause to 

believe discrimination occurred in regard to any complaint, the 
staff shall serve notice of the finding on illl parties. The 
notice shall include a statement of the reasons for the 
finding. The notice shall be accompanied either by a dismissal 
order ilnd right to sue letter in accordance with ARM 24.9.263 
or by a statement allowing the charging party or aggrieved 
person to request a hearing before the commission. 

(2) The determination to dismiss the complaint and issue 
a right to sue letter or to allow the charging party or 
aggrieved person an opportunity for hearing before the 
commission shill! be within the sound discretion of the 
administr~tor. [f the administrat:or elects to allo~ ttlD 
charging party or aggrieved person an opportunity for he.,ring 
before the commission, the notice shall specify the time within 
which the charging party or aggrievrd person must file a 
~ritten request for he~ring whi~h in no case shall be less than 
14 days from th~ elate the notic:e cf th~ finding is nai l~cl to 
thE' p.-l rt i P~. 

1 1-- r, / 1 .~ i q n I·L\P :~nt.ice No. 2~-'l-28 
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(J) Upon a finding of lack of reasonable c~use to 
believe discrimination occurred and th<J administrator's grant 
of an opportunity for a hearing, if the charging porty or 
aggrieved person makes a timely written request for hearing the 
administrator shall certify the case for hearing in accordance 
with ARM 24.9.230. If no timely written request for hearing is 
made the staff shall issue a dismissal order and r\(jht to sue 
letter in accorclance 1vi th ARM 2 4. 9. 2 Cd. 

(4) Upon request of a party mi!dc ;.1ithin a re.oo;onable 
time, the commission may vacate an on..l,-,r· of disr'iissa1 issuPd 
pursuant to subsection (3), if vacating the or,der Lc ju:;tifiNI 
for any of the following reasons: 

(a) mistake, inadvertence, surprise, or C'>:CUSilbl e 
neglect; 

(b) fraud (whether intrinsic or extrinsic), 
misrepresentation, other misconduct of an adverse party, or 
gross error by the staff; or 

(c) any other reason justifying relief from the operation 
of the dismissal order. 

(5) A motion under subsection (4) dCJa~' not i1ffc>ct the-
finality of a dismissal order or suspend its operation. 

(6) The commission may correct errors on its own notion. 
The commission may vacate an order on its o;:n motion ;:her·c 
there is a lack of jurisdiction or ;1here there has brrn f roud 
upon the commission. 

(7) Any objection to a dismissal order _and ~;:j,ghtJ;g_~>!.'2 
letter issued under su_l;>sectioiLJJ,L§h~Jl be filer . ., i n_ilccgr;:,li1nc:~ 
with tt)e provisions of ARM_lhL:ui'L.. 
AUTH: 49-2-204, 49-3-106, MCA; IMP: ~'1-2-50~, 4')-;~-'J<''>, .:<J-
2-509, 49-3-307, 49-3-308, 49-3-312, MCA. 

24.9. 262A ISSUANCE OF RIGHJ'_TO. SUL_LF;.'I.:T!':E. .. !'IJitlLRfQ~lfSJJ::D 
BY A PARTY (1) Any party to a case before the commission nay 
request that the administrator issue a right to sue lr•tb_rr if 
the commission has not yet held a contested case hearing ~n·l 12 
months have elapsed since the complaint was filed. 

(2) The administrator may refuse to issue a ri(jht t.u ,-.uc 
letter if: 

(a) The party requesting the issuance of the right to sue 
letter has failed to comply with the terms of a lawful subpoena 
issued during investigation; 

(b) The party requesting 
letter has waived the right 
specific written waiver or by 
waiver; 

the issuance of the right to sue 
to request remova 1 cit h+-:.r by 

conduct constitutin') cltl inl}'\lc·d 

(c) The commission or its hear inc; exami.ner has ;.;cll•·du I rd 
a hearing to be held within 90 days of ~;et'Vicc of the n••t L·r c•t 
certification for hearing, unless the request is m.ocle v.itl1is J" 
days of service of the notice of certification lor he~rir:<J; cor 

(d) The party t·equesting the i s~;uanc·r of '' r iqllt t'.U <.aw 
letter has unsuccessfully attempted through court litiyation tr> 
prevent the commission staff from investig,tinq the ccw·!>i.dnt. 

(3) A party who requests lssu,,nce ot ;, right !:<> ,-,le 
letter and is dissatisfied with ~decision Gf tl1c adhinistrator 
\"e refus~ing to issue a right to sue lettet· may scef: <."OT"cliccc:i con 
review of the d~cision by tilitlq ~ \c:r-ittr'•ll (_)l'\f?(,_"t.i(Jt"!~ ··itllin J j 
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days aftt>r the decision is served. The date of service is the 
date the administrator's decision is mailed. !H::iefLQI..!LBQ.t 
l:'i'flY._ired. A party who files J:il!s;l]__an objection a_nd~0.h.<::t§___!,_g 
f.!l~pQ_orting br)ef must file arl.Q serve the b:r:jef----':!itl1in 
f!.Y!L...Sl.i'Y§ _ of filing the ob~tion. _JillY.__Qp_flosing __ IJ.9..Ll:.Y_Who 
wishes to file an answer. brief must f_Ust_.i!.ru.l serve the brief 
w_itt)in te~(L.of service of the initial brief. The !@.r.:tv 
m!Lis.i_~ object ion who wishes to f.ilg__g_Lgp_ly___Qrief_]]l],J~ile 
<!!lQ___1?_e_rve the brief within ten ~L_Ql___sery ice ot:......£!.n_a_n_'2.1'eJ:: 
Q.!:i..tl.,_ __ U the party filing a Q___Q_Qi_e c t i o o__d oe s _nQ!;___f_i_t~~ _<! 
<;J!Pporting_ brief, anv opposing ..l?.arty_ __ rn~y_reguegt_ _ _per_J)li.f?.>CiQD 
from the commission to file a brief in opgositi~g~ 
obie~tion. The objections will be considered at the next 
commission meeting after conclusion of the briefin_g_sched.l!.l.Q_,_ 
Consideration of t!le objections will !;>e basecj__JJpon t.illL~IJ:.iJ:1l"T1 
record u.o.l£§2 _g_r..<!l_§.tg]!l11_gn.t__t~.r.£.9.1,1 ~-s te.Q_Gil<i __ CUJ.th.QJ:".i?..foQ ___ l;>Y. . .t; hQ 
commission. 
----~(-::)·--After receipt of written objections to a decision to 
refuse to issue a right to sue letter, the commission will set 
a time for consideration of the objections. Section 2-4-604, 
11CA, governs the commission's consideration of the objections. 

(5) It the commission sustnins the objections to the 
refusal to issue a right to sue letter, it .. ·ill direct the 
administrator to issue a right to sue letter. 
Al!Ttl: 49-2-204, 49-3-106, MCA; IMP: 49-2-509, 49-3-312, I·IC'i1. 

~i__,_9,..2_M EFFECT OF !SSUANCE.OF RIGHT TO SUE LETTER 
(1) The issuance of a right to sue letter pursuant to ARM 

24.9.222, 24.9.225, or 24.9.262A shall constitute the 
completion of the administrative procP.ss with regard to any 
complaint of discrimination in which a right to sue letter is 
issued. 

(2) A party who is dissatisfied with a decision to issue 
a right to sue letter may seek commission review of the 
decision by filing g_ written objection!t within 14 days after 
the decision is served. The date of service is the date the 
decision is mailed. Briefs are not r<;lquired. A part.Y......'!!.hQ 
files such an obiection and wishes to file a supporting brief 
must file and serve the brief within five days of filing the 
Q_Qjection. Any opposing party who 1~ishes to file an answer 
brief must file and serve the brief within ten day~ of service 
of the initial brief. The party making the objection who 
wishes to file a reply brief must file and serve tt1e brigf 
within ten days of service of an answer brief. If the party 
filing__qn objection does not file a supporting brief~ ___ arrv 
Q_ppos i.ng__party r.tay request perm iss leon from the commiss iQ.D__!;_Q 
Hl!L _;L_Q_~Lj,D___QQQositi_o_.IL to thg ___ Qhlli_t_i,Qn. The obj~_c1.!9m; 
~Jll__Qg_<;:onsidered at the next cQmrnis§.iQ!]___ITleej:in~>ftg..-: 
conclusign of the brief i_r:1g___"'c;hedu!E>. Cort_sidgr..i!.U.9.D __ gf ___ thg 
g!;>;igction§_;dll be basE>d upon the 1n- i tten recorcj_ __ l,l_!l.l"-"-" or·,ll 
<'! !:9.UJll~.D t _j_§__!::_~\! ~s~Q.._£1,1_ th.Qr i z e_Q____f,y__!._b_g_s:_Q}I1J11 i_o'§ l.QD , 

( 3) After receipt of written objections to a ded=:,ion to 
issue a right to sue letter, the commission •ill set a time tor 
consideration of the objections. Section 2-4-604, MCA, governs 
tile conr:1ission•s consideration of the ob-jections. 

MAR Netic~ No. 24-9-28 
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( 4) If the commission sustains the objections to the 
issuance of a right to sue letter, it will reopen the case 
before the commission by remanding the case to the division for 
further investigation or to be certified for hearing. 

(5) If the commission affirms the issuance of the right 
to sue letter, it will notify the parties of its decision in 
writing. The complainant will have 90 days after receipt of 
the commission's order affirming the issuance of the right to 
sue letter to petition the district court for appropriate 
relief. 

(6) If the court later finds that it does not have 
jurisdiction over the case in which the right to sue letter ~as 
issued because of the improper issuance of the letter, then the 
charging party may apply to reopen the complaint bet oro th" 
commission. 
AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-509, 49-J-312, MCA. 

3. The commission proposes to add new subsection ( 7) to 
ARM 24.9.225 to make it clear that parties filing objections to 
the administrator's decision to dismiss a case and issun a 
right to sue letter upon a lack of reasonable cause finding 
must follow the procedures specified in AR~I 24.9.264. The 
commission proposes to amend ARM 24.9.262A by addinq tinelines 
for filing briefs in support of or in opposition to an 
objection to the administrator's refusal to issue a right to 
sue letter requested by a party. The amendment is necessary to 
provide timelines for filing and serving such briefs to ensure 
that briefs are filed in time for adequate review by the 
commission and to avoid prejudice to a party from receivinq a 
brief without adequate time to respond. The co~~ission 
proposes to amend ARM 24.9.264 by adding timelines for filing 
briefs in support of or in opposition to an objection to the 
administrator's decision to issue a right to sue letter. The 
amendment is necessary to provide timelines for filing and 
serving such briefs to ensure that briefs are filed in time fer 
adequate review by the commission and to avoid prejudice to ~ 
party from receiving a brief without adequate time to respond. 

4. The authority of the commission to make the prof<w;r'd 
amendments is based on sections 49-2-204 and 49-3-lOG, MCA. 

5. Interested parties may submit their data, v icws or 
argument on the proposed amendments in writing to the Mcnt~na 
Human Rights Commission, P.O. Box 1728, Helen<', Mont,1n,1 ,,,,r,?-l 
no later than July 12, 1990. 

6. If a person who is directly affected by the ptopo,;ed 
amendments wishes to express his views orally or in writing at 
a public hearing, he must submit a written request for a 
hearing along with any written comments to the Monti1na l!\imi1n 
Rights Commission, P.O. Box 1728, Helena, Montana 59(,:-'4 no 
later than July 12, l99D. 

7. An opportunity for oral argument 'lt a later date vi) ll 
be granted if the agency receives reque~ts for a public hP"ring 
on the proposed amendments from either 10% or 25, \·Jhic:llevE'l' is 
less, of the persons directly affected by th0 pnJr•nsl'd 
amendments, by a governmental subdivision or agency. f r-<>t'' tlw 
administrative code committee of tlte legislatur-e', <<! ly an 
association having not less thctn 2':> mer>t,.,r·s 1:lw -_;j II lc 

MAR ~otice No. 24-9-28 l ] ··I' / [ ·~ / (j \] 



-1069-

directly aff~cted. Based upon the number of potential parties 
to cases, 10% of those persons directly affected is more than 
2 (.J per·sonG. 

By: 

MONTANA HlJHAll RIGHTS CONHISSIOll 
JOHN B. KUHR, CHAIR 

{- ', . I //(", ~· .. , .. ( u~-
-----~~---- -·~~ 

ANNE L. MaciNTYRE 
ADMINISTRATOR 
HUMAN RIGHTS COMMISSION STAFF 

Certified to the S~cretary of State June 4, 1990. 

l ]-(, '1 .j 'q () 'lAH Notice No. 24-9-28 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF REPEAL ) 
of ARM 42.19.301 relating to) 
Clarification of Exception ) 
to Tax Levy Limit ) 

NOTICE OF PROPOSED REPEAL 
of ARM 42.19.301 relating to 
Clarification of Exception 
to Tax Levy Limit 

NO PUBLIC HEARING CONTEMPLAT~D 

TO: All Interested Persons: 

1. On August 17, 1990, the Department of Revenue proposes 
to repeal ARM 42.19.301 relating to clarification of exception 
to tax levy limit. 

2. The rule as proposed to be repealed is on page 42-1921 
of the Administrative Rules of Montana. 

42.19.301 CLARIFICATION OF EXCEPTION TO TAX LEVY LIMIT 
(AUTH: Sec. 15 l 201 MCA; IMP: Sec. 15 10 401, 15 10 40i;-1S=-ro= 
4lland 15-10-412 MCA). -

]. ARM 42.19.301 is proposed to be repealed because of the 
adoption of SB 65 during the 1989 Legislature. 

4. Interested parties may submit their data, views, ;r 
arguments concerning the proposed repeal in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than July 13, 1990. 
5. If a person who is directly affected by the proposed 

repeal wishes to express his data, views and arguments orally or 
in writing at a public hearing, he must make written request for 
a hearing and submit this request along with any written 
comments he has to Cleo Anderson at the above address no later 
than July 13, 1990. 

6. If the agency receives requests for a public hearing on 
the proposed repeal from either 10% or 25, whichever is less, of 
the persons who are directly affected by the proposed repeal; 
from the Administrative Code Committee of the Legislature; from 
a governmental subdivision, or agency; or from an association 
having no less than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hedring 
will be published in the Montana Administrative Register. Ten 
percent of these persons directly affected has been detent i ned 
to be 25. 

/ \. L i: ,I \.-1.. "I (. ( ( p ~·· ") ....___._. 
DENIS ADAMS, Directo.r -­
Department of Revenue 

Certified to Secretary of State June 4, 1990. 

1 ~ -· ; . , 1 i, 'l( I 
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BEF'ORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of Rule I, Relating to 
Gasoline from Refineries 

rl•: 1'.11 Interested Persons: 

NOTICE OF THE PROPOSED ADOP­
TION of Rule I, Relating to 
Gasoline from Refineries 

NO PUBLIC HEARING CONTEMPLATED 

1. On August 17, 1990, the Department proposes to adopr 
·•lP I relating to gasoline from refineries. 

2, The rule as proposed to be adopted provides as follows: 

RULE EXEMPTION U.S. AND OTHER STATES (l) Licensed 
gasoline distnbutors mak1ng sales of gasoline, including 
aviation fuel, to the United States or another State FOB rack 
for use by the purchaser out of the State of Montana shall 
report such sale as a credit to the amount of gasoline 
distributed on the distributor's monthly statement reqe~ired by 
15-7()-205, MCA. 

3. Authority to adopt this rule is found at 15-70-104, MCA 
and the rule implements 15-70-205, MCA. 

L Interested parties may submit their data, views, or 
argu~ents c~ncerning the proposed adoption in writing to: 

Clec Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than July 13, 1990. 
5. If a person who is directly affected by the proposed 

adoption wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Cleo Anderson at the above address no later 
than July 13, 1990. 

6. If the agency receives requests for a public hearing en 
the proposed adoption from either 10\ or 25, whichever is less, 
of the persons who are directly affected by the proposed 
adoption: from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency: or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

I I . 't ( rt:, ,,~ ' . 
DENIS ADAMS, Director 
Department of Revenue 

Certified to Secretary of State June 4, 1990. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND­
MENT of ARM 42.27.604 
relating to Payment of 
Alcohol Tax Incentive 

NOTICE OF PROPOSED AMENDMENT 
of ARM 42.27.604 relating to 
Payment of Alcohol Tax 
Incentive 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On August 17, 1990, the Department of Revenue proposes 
to amend ARM 42.27.604 relating to payment of alcohol tax 
incentive. 

2. The rule as proposed to be amended provides as follows: 

42.27.604 
provided for in 
payment on each 
MCA, is: 

PAYMENT OF ALCOHOL TAX INCENTIVE (l) Except as 
15-70 522(3), MCA, the net alcohol tax incentive 
gallon of alcohol distilled under 15-70-522(1), 

Date 

After July l, 1983 
After April l, 1985 
After April 1, 1987 
After-Apr~i-i;-1989 
Beginning July l, 1993 

(2) through (6) remain the same. 

Tax Incentive 
Payment per Gallon 

70¢ 
50¢ 
30¢ 

--Ne-p11y111ent 
No payment 

3. Authodty to amend the rule is found at 15-70-10·! MCA 
and implements 15-70-522 MCA. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than July 13, 1990. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than July 13, 1990. 

6. If the agency receives requests for a public hearing en 
the proposed amendments from either 10% or 25, c1hichever is 
less, of the persons who are directly affected by the propr•seJ 

l [ -t: / I 1, q ,) 
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adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

DENIS ADAMS, D1rector 
Department of Revenu<> 

Certified to Secretary of State June 4, 1990. 

'J-(,; J.l, 90 r·!I\R Nntic•' r;n, 42-2-41,-J 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND­
MENT of ARM 42.22.1311 
relating to Updating Trend 
Factors for Industrial 
Machinery and Equipment 

NOTICE OF PROPOSED AMENDMENT 
of ARM 42.22.1311 relating to 
Updating Trend Factors for 
Industrial Machinery and 
Equipment 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On August 17, 1990, the Department of Revenue proposes 
to amend ARM 42.22.1311 relating to updating trend factors for 
industrial machinery and equipment. 

2. The rule as proposed to be amended provides as follows: 

42.22.1311 INDUSTRIAL MACHINERY AND EQUIPMENT TREND 
FACTORS (l) The department of revenue will utilize the 
mach1nery and equipment trend factors which are set forth on the 
following tables. The trend factors will be used to value 
industrial machinery and equipment for ad valorem tax pur poses 
pursuant to ARM 42.22.1306. The department uses annual cost 
indexes from Marshall Valuation Service. The current index is 
divided by the annual index for each year to arrive at a 
trending factor. Industries with similar trending factors are 
grouped. The schedules in the rule reflect an average of trend 
factors fer each industry group. Where no index existed in the 
Marshall Valuation Service for a particular industry, that 
industry was grouped with other industries using similar 
equipment. 

:!:9SS 
'1:9S'1 
'1:9S 6 
i9B5 
'1:9 8 4 
'1:98 3 
t98i! 
'1:98:1: 
:1:988 
'1:9 '19 
'1:9 '18 
:1:9 =t =t 
'1:9 '16 
:1:9'15 
'1:9'1" 

INDUSTRIAL MACHINERY AND EQUIPMENT TREND FACTORS 
'1:9SB 1989 - 100% 

hSBB 
:1:-:·836 
hS.f.f 
:!:o85i! 
hS68 
h995 
hli8 
hl63 
i•i!88 
lo4i''1 
:l:o-55'1 
h6'14 
h'158 
h96:1: 
... 993 

b·989 
t ... SZ'8 
:1:":"935 
h9.fi 
h956 
hSSi! 
hiSS 
hi 59 
:hi!89 
h4i!9 
h549 
h66'1 
h16i! 
!,.968 
i!d:i!5 

h899 
h93'1 
h949 
:l:o-966 
h9S6 
hili! 
i'l"ii!B 
hiSi! 
h398 
h44'f 
h58i! 
h'189 
h896 
h9:1:S 
i!.,-Hl: 

h999 
h933 
t ... 94i! 
l:.959 
h969 
hi9i! 
hti!.f 
hiSS 
h3l:B 
h45S 
h589 
hH3 
b-883 
h9:1:6 
i!d:68 

h·B99 
:1:-;936 
h944 
:1:":"85:1: 
i•96'1 
h99't 
:1:..:1::1:3 
hl:65 
hi'8B 
h4i!6 
h55i 
h665 
h·149 
h85i 
;.>,883 

i..-998 
l:..-833 
:1:..-943 
:l:o-953 
h968 
t·r!!96 
to:ti'B 
:!:ol:68 
l:oi'83 
h-496 
h5H 
l:-;6'19 
h'l6ol 
l..-999 
;>.8~? 
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t9i'3 i!•455 i!o49i! i!.48t i!o5i!8 i!•445 ;!,346 
i9'1i! ;!,538 i!·58t h5H ih6i!8 i!o53'1 i!.4i!8 
i9'H r•6rr i!o6'1i! i!.6i'3 i!oH'1 i!o63'1 i!.499 
19'18 ;!,'188 i!.84i! i!-;-85'1 r.888 i!o8t'1 i!o648 
!969 ;!,959 3.8i!6 3.-959 3.999 3.9'1:6 :1!.-819 

YEAR TABLE 1 TABLE 2 TABLE 3 TABLE 4 TABLE 5 TABLE 6 
ffi9~ 1.000 1. 000 
Baa·~ l. 055 1.052 
19a7 1.102 l. 087 
19a6 1,120 1. 097 
1985 1.137 1.104 
19a4 1.15a l.lla 
1983 1 .1aa 1. 14 3 
l982 1.208 1. 166 
1981 l. 265 1. 230 
19aO 1.399 1.366 
1979 1.545 1.501 
197li 1.692 1. 641 
1977 1. a22 1.769 
197g 1. 933 1.872 
197~ 2.053 1. 995 
1974 2.303 2.280 
1973 2.659 2.645 
1972 2.756 2.736 
1971 2.865 2.830 
1970 3.062 3.007 

'f"BI:>E-h 
€h~~~eal-Mf~•-tii!t 
Perttitzer-Mfg,-tti!t 
9xy~en-6eneratten-Ptant-ti!9t 
s~tf~r-Mfg.-tti!t 
Pte~r,-e~reat,-Peed-tt6t 
Seed-Ptant-tt6t 
Grain-EieYater-tt6t 
Weed-P~tlet-Piant-tt6t 
Printtng-Hi!t 

1. 000 l. 000 l. 000 
1. 050 l. 056 l. 053 
1. 09~ l.llO 1:095 
1.108 1.123 1.110 
l.ll7 1.129 1 .ua 
1.132 1.144 1.Ds 
1.162 1.176 1.165 
1.184 1.194 1.1aa 
1. 242 1. 243 1.248 
1. 374 1.367 1.3a2 
1.50S 1.51a 1.526 
1. 641 1.664 1. 666 
1.767 1.776 1.794 
1. a60 1.866 1.906 
1.977 1. 981 2.031 
2.192 2.215 2.306 
2.537 2.635 2.696 
2.622 2.805 
2.709 2.907 
2.875 3.061 

'f"BI:>E-4-:-
Y~tean~zin~-ttSt 
Pe~ndPy-tt5t 
Metat-Maehinin~-t-Mtliing-tl5t 
Metat-Pabrteatien-ti!8t 
Ptastie-Pred~ets-Mfg.-ti!9t 
PelystyPene-ti!9t 
Rift~-Man~faet~ring-ttSt 

'f"BI:>E!-5~ 
Refr~~eratien-Eq~ip.--Mfg•-tti!t 

!"BI:>E-i!~ Patnt-Man~faet~rtng-tti!t 
!nd~striat-Shep-tt9t Steam-Pewer-tl6t 
€ement-Man~faet~ring-ti!Bt----Hydra~lie-Generatien-ti!9t 
Statienary-"sphalt-Plan~-tt5tBrewing-t-Bisttlling-ti!Bt 
Bentenite-ti!9t "leehei-Ptant-tiSt 
€enerete-Pred~ets-ti!9t Gasehei-Ptant-tt5t 
€enerete-Ready-Mix-Ptant-tt9tYegetabie-a±i-Extraetien-ti!9t 
6yps~m-Pred~ets-Mfq•-ti!9t 
1:>±~~-t-ea:l:e±~~ 
Benefieatten-ti!Bt 
'fale-Benefieatten-ti!Bt 
S~gar-Ref±nery-ti!9t 
Petrete~m-Refinery-tt6t 
Hat~rat-6es-Ref±nery-tt6t 

1 1- r); l .~ l 1·.l o 

'fABI:>E-6~ 

Pr~it-Pee~i"g-tti!t 
Egg-Pae~ing-t~9t 
Sewmilt-Eq~±pment-tt9t 
Woed-P~~n±t~~e-Mfg,-tret 

1.000 
1.05a 
1. 107 
1. 122 
1. 13 5 
1.152 
1. 1ao 
1. 196 
1.250 
1.3a1 
1. 5 31 
1. 6 71 
1.795 
1. a76 
1.98a 
2.239 
2.626 
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'f'l'lBbE-3-:­
€reamery-s-Bairy-ttrt 
Mea~-Pae~in9-tirt 
Pr~it-eannery-ti~t 
Honey-Proee~~in9-tirt 
€anay-s-Eonfee~ionary-t~St 
Bal<:ery-tti't 

TABLE 1 
i:iAKfNG 1 1 2 1 
FISH CANNING (12) 
MEAT PACKING (12) 
HONEY PROCESSING (12) 
CANDY & CONFECTIONARY (20) 
FRUIT CANNING (12) 
RUBBER (15) 

TABLE 2 
CEMENT MANUFACTURING (20) 
ORE MILLING & CONCRETING (15) 
CONCRETE READY MIX (1~ 
BENTONITE (20) 
VERMICULITE (15) 
STONE PRODUCTS (20) 
CONCRETE PRODUCTS (20) 
GYPSUM (20) 
TALC BENEFICATION (201 
LIME & CALCIUM BENEFICATION (20) 
COAL CRUSHING & HANDLING (20) 
GRAPHITE PRODUCTS (20) 
HEAP LEACH PADS (5) 
HEAP LEACH MECHANICAL (20) 
NONFERROUS SMELTING (15) 
UNDERGROUND MINING (10) 
OPEN PIT MINING & QUARRYING ....L!:.?_l 
PHOSPHATE BENEFICATION (20) 

TABLE 4 
ELECTRICAL EQUIPMENT MFG_LL()J 
ELECTRIC POWER EQUIPMENT (1_~). 
HYDRO GENERATION (20) 
STEAM POWER ( 16) ··---
LAUNDRY (10) 
ELECTRONIC COMPONENT MFG. (l~J 

TABLE 5 
CHEMICAL MANUFACTURING I 12_1 ·­
CLAY PRODUCTS llil 
CONTRACTOR EQUIPMENT llQl 
SULPHER MANUFACTURING (12J 
OXYGEN GENERATION ( 20). 
WOOD PELLET PLANT (1~ 
REFRIGERATION (12) 
FRUIT PACKING (12) 
PAINT MANUFACTURING (12) 
EGG PACKING (20} 
INDUSTRIAL SHOP EQUIPMENT(lO) 
METAL MACHINE & MILLING (15) 
FOUNDRY __iill -
RIFLE MANUFACTURING (15) 
PLASTIC PRODUCTS MFG (20) 
POLYSTYRENE ( 201 .. __ _ 
PRINTING (12) 
FERTILIZING MANUFACTURIN<J( 12) 
METAL FABRICATION (20J 

TABLE 3 TABLE 6 
TEXTILE FABRICATION (10) BOTTLING (12) 
LEATHER FABRICATION (20) CREAMERY & DAIRY (12) 
PULP & PAPER MANUFACTURING (13) FLOUR MILLING (16} 
CARDBOARD CONTAINER FABRICATION(20) FEED MILLING (1~ 

i988 
±981' 
i986 
!985 

'b-988 
'b-824 
-h-83'1: 
i-:-8 31' 

i-:-888 
h8r'i' 
b-836 
t.-844 

:1:-:-888 
:1:-:-843 
h849 
b-856 

SEED TREATING & CLEANING (16) 
CEREAL PRODUCTS (1~ 
GRAIN HANDLING FACILITIE?!.!.fil 

h888 
b-833 
io84r 
1:-:-949 

±-:-988 
f-:-836 
h84'i' 
h859 

1 1 ·- ' l .t .. ~l ' 
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%984 h858 h856 h86<,i 
B83 :hB'tB h988 h8!l9 
:i99i! h9!l5 h9!li! hH5 
H8i hiSS hiH hiS!l 
i!l89 hi!9i! hi!63 hi!'ti! 
H'i'!l h488 id't5 h4i3 
H't8 h548 h499 h546 
B't't h665 i•6i4 h65i 
t9't6 h'i'64 h'i'93 h'i'i!i! 
i9i'5 h98i' h94i! h8i!T 
i9H i!oi59 1!.996 1!.845 
i 9 'i'3 1!.489 ihii'6i' 1!.448 
19-H i!.563 Z.3ii'i! .a a a 
i9'H h648 1!..489 .a a a 
i9'19 i!.8i8 1!.566 .a a a 
i969 :t.989 i!.na .a a a 

'I'ABbE-:;t-:-
€iay-Pred~ets-ti5t 
Nenferre~s-Smeit~ng-ti5t 
eeai-Br~sn~ng-&-Handi~ng-ti!8t 
Srapnite-Pred~ets-ti!9t 

h86i b-9'14 
'h·8H hi85 
hH9 hli!4 
id6i! hi't't 
hi!8i! hi!!l8 
<~-.488 i·4ii!i! 
i·534 h546 
h656 h66i! 
h't46 h't46 
h851' b-868 
1!.993 i!.863 
i!•43i! 1!.38'1 
ih5H i!·461' 
i!•598 i!.,.ss8 
i!.:rs:r i!.:ras 
ih93i! 1!.,.8'18 

-'I'ABbB-9-:­
Eieetr~eat-EqH~p•-Mfg•-ti6t 
eteetrenie-eempenent-Mfg•-ttBt 
baHndry-&-eteaning-tiBt 

Heap-beaen-:---Pads-t5tT-Meen•-tii'8t 'I'ABbB-i9-:-
apen-P~t-M~n~ng-•-e~arry~ng-ti5t --PHip-&-Paper-Mfg•-tl3t 
are-Miiltng-&-€eneentrating-ti5t --eardbeard-eentatner 
Pnespnate-Benefieatien-ti!Bt --Pabrieatien-ti!Bt 
Stene-PredHets-tl5t 
HndergroHnd-M±n~ng-tlBt 
VermieHiite-Benefieatton-tl5t 

----'I'ABbE-8-:­
Wareneaifng-ti9t 
Peat-Mesa-Bagg~ng-Piant-ti!9t 
Pertiiirer-Bistr~bation-tt9t 

YEAR TABLE 7 TABLE 8 
1988 I. 000 I.ooo 
1987 1.050 l. 055 
1986 1.088 1.101 
1985 1.103 1.109 
1984 I.uo 1 .115 
1983 I.124 1.129 
1982 1.152 1.153 
1981" l. 17 3 1.167 
1980- 1.224 1.233 
1979 ~348 1.372 
1978 l. 4 74 1.523 
1977-- l. 6 37 1.660 
1976" 1. 775 1.788 
1975 1 .878 1.886 
1974 2. 017 1.994 
1973 2.208 2.245 
1972 2.507~~ 

I97l 2.589 2. 720 
-~---~--

l \--f,, ].l ;clil 

-'I'ABbE-t:h 
'l'ext~ie-Pabrteatien-tl!lt 
beatner-Pabriea~ion-ti!Bt 



1970 
1969 

TABLE 7 

2.673 
2.828 

WOODWORKING (20) 
WAREHOUSING (10) 

2.828 
3.021 

PEAT MOSS BAGGING PLANT (20) 
FERTILIZER DISTRIBUTION (10) 
FURNITURE MANUFACTURING (20) 
SAWMILL EQUIPMENT (10) 

TABLE B 
BREWING & DISTILLING (20) 
PETROLEUM (16) 
VEGETABLE OIL EXTRACTION (20) 
GASOHOL PLANT (15) 
ALCOHOL PLANT (15) 
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NATURAL GAS PROCESSING (16] 
STATIONARY ASPHALT PLANT (15) 
SUGAR REFINERY (18) 

Note: 1. The number in each parenthesis above indicates 
assigned economic expectancies. 
Note: 2. Lab equipment is to be included in its related 
industry's table at 10-year life expectancy. 

(2) The application of the trend factors set forth in 
subsection (1) will be as reflected in the following example: 

EXAMPLE 

The Trending/Depreciation Procedure 

In order to use the economic age-life method to •:alue 
machinery and equipment, several steps must be followed: 

1. Determine the economic life of the subject industry. 
2. Acquire a set of reasonable trends for that econcmic 

life. 
3. Acquire the original installed cost (direct and 

indirect) for the subject equipment. 
4. Apply the appropriate trend factor to the original 

installed cost to determine replacement cost new (RCN). 
5. Depreciate the RCN on the basis of age to arrive at 

sound value. 

3. The authority for the department to amend this rule ios 
found at 15-1-201 MCA and implements 15-6-138 and 15-8-111 MCA. 

4. ARM 42,22.1311 is proposed to be amended to update the 
tables as required annually. 

5. Interested parties may submit their data, views, cor 
arguments concerning the proposed adoption in writing to: 

MAR Notice No. 42-2-455 ll- h / 1 ,, 'q (l 



cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than July 13, 1990. 
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6. IE a person who is directly affected by the proposed 
amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than July 13, 1990. 

7. If the agency receives requests for a public hearing on 
the proposed amendments from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adopt ion; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25, 

' ' . 
DENIS ADAMS, D1rector 
Department of Revenue 

Certified to Secretary of State June 4, 1990 . 

. ' ' . - ., 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF REPEAL OF 
ARM 42.5.101; 42.5.102; 
42.5.103; 42.5.104; 
42.5.105; and 42.5.106 
relating to Bad Debt 
Collection 

NOTICE OF THE PROPOSED REPf.l\!. 
OF ARM 4 2. 5. 10 1; 4 2. 5. I 0 2; 
42.5.103; 42.5.104; 42.5.10~; 
and 42.5.106 relating to 
Bad Debt Collection 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On August 17, 1990, the Department of Revenue proposes 
to r epea 1 ARM 4 2 . 5 • l 0 l ; 4 2. 5. 10 2; 4 2. 5. l 0 3; 4 2 . 5 . 1 0 4 ; 4 2 • 5 . 1 0 5 ; 
and 42.5.106 relating to bad debt collection. 

2. The rules as proposed to be repealed are as follows: 

42.5.101 PRECERTIFICATION REQUEST FOR ASSISTANCE (~UTH: 
Sec. 17-4 110 MCA; IMP, Sec. 17-4 104 MCA). 

42.5.102 CERTIFICATION TO DEPARTMENT (AUTH: Sec. 17-~-
110 MCA; IMP, Sec. 17 4-104 MCA). 

42.5.103 REVIEW BY DEPARTMENT (AUTH: Sec. 17-4-110 MCA; 
~~~ Sec. 17 4 104 MCA). 

42.5.104 WRITE OFF BY AGENCY - ASSIGNMENT TO DEPARTMENT 
(AUTH: Sec. 17-4-110 MCA; IMP, Sec. 17 4-104 MCA). 

42.5.105 OFFSET OF TAX REFUNDS (AUTH: Sec. 17-4-llll MCI\; 
IMP, Sec. 17-4-104 MCA). 

42.5,106 WRITE OFF OF BAD DEBT BY DEPARTMENT (~ Sec. 
17-4-110 MCA; IMP, Sec. 17-4 104 MCA). 

3 • ARM 4~ • 1 0 1 ; 4 2 • 5 . l 0 2 ; 4 2 • 5 • 1 0 3 ; 4 2 • 5 . 1 0 4 : 4 2 • 5 . 1 0 5 ; 
and 42.5.106 are proposed to be repealed because the bad del>t 
collection unit was transferred to the State Auditor's Office. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed repeal in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than July 13, 1990. 
5. If a person who is directly affected by the pr,Jpcsed 

repeal wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any 1>ritten 
comments he has to Cleo Anderson at the above address nc later 
than July 13, 1990. 

\ 1 - i· 1 1 (\ ·l 
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6. If the agency receives requests for a public hearing on 
the proposed repeal from either 10\ or 25, whichever is less, 
of the persons who are directly affected by the proposed 
repeal; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

-< l \.-·•-· ; 

DENIS ADAMS, D1rector 
Department of Revenue 

Certified to Secretary of State June 4, 1990. 

l l - (, 1 l / q f) 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENU­
MENT of ARM 42.24.101; 
42.24.102; 42.24.103; and 
42.24.107; and REPEAL of 
42.24.104 relating to Sub­
Chapter S Elections for Corp­
orations. 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
of ARM 42.24.101; 42.24.102; 
42.24.103; and 42.24.107; and 
REPEAL of 42.24.104 relatinq to 
Subchapter S Elections tor 
Corporations. 

NO PUBLIC HEARING CONTEMPLATED 

l. On August 17, 1990, the Department of Revenue proposes 
to AMEND ARM 42.24.101; 42.24.102; 42.24.103; and 42.24.107; and 
REPEAL 42.24.104 relating to Subchapter S F:lections for 
Corporations. 

2. The rules as proposed to be amended provide as folJ~ws: 

42.24.101 BBFfNf~f8NS QUALIFICATION TO BE A SMALL BUS!~ESS 
CORPORATION ( 1) l'ln--e-~i:nT To qualify as a small business 
corporation meetn!l 7-~~-"t"~--te-~--t~eb.J:e--yeeu•T--<!" the 
corporation wn-1-eh--tHt-9- must have a valid election under 
subchapter S of chapter 1 of the Internal Revenue Code of 1954, 
as amended. etnd-~-.fHed-~--eopy-...,.f-"Sttclt-~1-ee!:itl-rt-·w·Htt--t-he: 
depet~tment-~-~-~~-t~th-dety-o.f-~~~-ef-tne 
r~~~--t~~-~~-~-~~-~--e-~t-~en--~!1--~-~eem~ 
e£feet~"'e' 

42.24.102 ELECTION AS TO TAX TREATMENT (l) A qualified 
small business corporation may elect not to be subject to the 
tax imposed by 15-31-~6~ Title 15, chapter 31, part l, MCA~,-e!l 
etmended,-pre-'11'-ided;--ttte-~~·hoi~~*~ eet"pet"at-i:-en-tnei•,.~e 
tne-ee~pe~ate-~-~~~~-~~~~-adt~~-91:"0~~-ineeme 
e!!l--tteh-~-~-+n--i'S--3~-i..J.-,--M€1'1;--e!l--ame-nderh If a 
corporation elects not to be subject to Title 15, chapter~ 
part 1, MCA, the stockholders of the corporation must include 
the corporate net income or loss in the1r Montana adiust.ed 
individual gross income. -----

( 2) An election is effective for the entire taxable year 
of the corporation for which it is made and for all succe~ding 
taxable years, unless it is terminated with respect to any tax­
able year. The election has a continuing effect and it dcP~ n .t 
need to be renewed annually. 

( 3) A qualified corporation elects to be taxed_··-~~----9. 
Montana small business corporation if it does ei the! __ _2_f _____ !he 
following: 

(a) files a copy of the a~ed federa~_tj_.£.12_~_0_!:'____c_llf! 
de~ment on or before the 15th d~~l.!~-~£'~_<::f.....!.b~ 
tax year for which the election becomes effective. A s~tem~.!:.! 
that the election is re uested for state tax ur oses a~the 
year the election is to ecome effective must be a_l:_t;ach~£.:._~--"J:!'Is 
statPment is to be signed_~ '?_ffic~! of the corpor".'!:l£1.1.i .. O:.r~ 

~tAR Notice No. -12-2-467 1 l-1;' 111/ '!rl 
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42.24.107 REVOCATION OF ELECTION (1) If a corporation 
elects to revoke 1ts !!ttbehapt:el"--5- small business corporation 
elect ion for federal purposes, such revocation shall be 
effective for state purposes. The corporation must notify the 
department within 30 days after such revocation as required 
under !!eetio" 15-31-209, MCA. 

+ll If a corporation elects to revoke its small business 
elect1on for Montana ur oses, a new election cannot be made for 
5 ears unless the e artment consents to an earl1er elect1on. 
The can also wa1ve 1na vertent term1nat1ons 1f 

con 1t10ns are met as covere un er 1362(f) an (9) IRC 

3. The rule to be repealed is as follows: 

42.24.104 TIME OF MAKING ELECTION 
MCA; IMP, Sec. 15-31 202 MCA) . 

(AUTH: Sec. 15-21-501 

.1. The authority to amend these rules is found at 15-ll-
501 MCA, and the rules implement 15-30-111; 15-31-201: 15-31-
202: and 15-Jl-208 MCA. 

5. The department has determined amendments are necessary 
for the following reasons: 

42.24.101 is being amended to simplify how a corporation 
may qualify to elect small business status for state tax 
purposes. Section 15-Jl-201 requires a corporation to have a 
valid federal small business election before it can elect small 
business status with the state. This rule defines a qualifying 

I I-,-, i I .1 I 'J 0 
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corporation. How a qualifying corporation may actually elect 
small business status is explained in 42.24.102. 

42.24.102 is being amended for two reasons. First, the 
existing rule states that a company ma-y elect not to be subject 
to the tax imposed by 15-31-202. That section does not impose a 
tax. If a small business election is filed, the election uould 
exempt the corporation from the tax imposed by Title 15, Chapter 
31, Part 1. The second amendment was necessary because oE 
legislation passed during the 1989 legislative session. During 
that session, HB 607 gave corporations an additional method in 
which to make a small business election. HB 607 pro·;id<'d 
taxpayers the option of either filing a copy of their federal 
small business election within the first 75 days of the taxable 
year for which they wanted the elect ion to be effective or 
attaching a copy of their federal small business return to their 
state return. The regulation needed to be amended to conform t~ 
the statute change. 

42.24.103 is being amended to further clarity the election 
process established in HB 607. As previously stated, HB 607 
allows a corporation to elect small business status '..lith the 
state by merely attaching a copy of the federal small business 
return to their state return. However, a corporat.i.,n cot!ld 
elect small business status for federal purposes but not wish to 
elect that status for state purposes. HB 607 does not req~ire 
that a taxpayer make the same election for both federal and 
state purposes. Therefore, this regulation needed to be amended 
to address the situation where a corporation elected to be a 
small business corporation for federal purposes and a C 
corporation for state purposes. This rule now provides a 
corporation the opportunity to attach a statement to their 
Montana return stating that even though they are a small 
business for federal purposes, they do not wish to be a small 
business for state purposes. Subpart 2 of this rule is merely 
language that was previously in 42.24.102 requiring that income 
of an electing small business corporation must be reported en 
the stockholders personal income tax return. 

42.24.104 has been deleted because the time frame and 
procedure for making a small business election is nov adequately 
addressed in the amended version of 42.24.102. 

42.24.107 is being amended to address the situation of when 
a corporation that revokes its small business election may be 
able to re-elect. Prior to HB 607, a corporation was tied tc~' 
the federal treatment of small business re-elections. In ether 
words, a corporation could only re-elect a small business status 
by filing a copy of their federal small business election. 
Therefore, corporations were bound by the federal re-elec-rion 
provisions at the state level. However, under the current la1:, 
a copy of the federal small business election does n:::t 
necessarily have to be filed. Therefore, a corporati::>n cc·tdd 
conceivably elect, revoke and re-elect small business status in 
three consecutive years, The proposed amendment requires that 
if a corporation revokes its election, it cannot re-elect L::t 
five years. This amendment is id<:>ntical to the fpde·rai 
treatment.. 

6. Interested parties may submit their data,""'·.:· 
argtlilients concerning the proposed "dvplicn in writing tc:: 

~·11\R tJ()t icr' ~~o. 42-2-467 l 1 -I, 
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Helena, Montana 59620 

no later than July 13, 1990. 
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7. If a person who is directly affected by the proposed 
amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than July 13, 1990. 

B. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less. of the persons who are directly affected by the proposed 
amandmcnts; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

DENIS ADAMS, Dlrector 
Department of Revenue 

Certified to Secretary of State June 4, 1990. 

I I-,, I I 1! 4 fJ MAJ? ~loti~c N~. 42-2-407 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I, II 
and III pertaining to 
freestanding dialysis 
clinics 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF 
RULES I, II AND III 
PERTAINING TO FREESTANDING 
DIALYSIS CLINICS 

1. On July 11, 1990, at 10:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita­
tion Services Building, 111 Sanders, Helena, Montana to con­
sider the proposed adoption of Rules I, II and III pertaining 
to freestanding dialysis clinics. 

2. The rules as proposed to be adopted provide as 
follows: 

fRULE I) FREESTANDING DIALYSIS CLINICS FOR END STAGE 
RENAL DISEASE. DEFINITIONS ( 1) "Freestanding dialysis 

clinics (FPC)" are facilities licensed by the officially 
designated authority in the state where the institution is 
located and certified by the health care financing administra­
tion (HCFA) to: 

(a) furnish outpatient maintenance dialysis directly to 
end stage renal disease (ESRD) patients; and 

(b) provide training for self-dialysis and home 
dialysis. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

[RULE II] FREESTANDING DIALYSIS 
RENAL DISEASE. REQUIREMENTS (1) 

in addition to those contained in 
46.12.314. 

CLINICS FOR END STAGE 
These requirements are 
ARM 46.12.301 through 

(2) The provision of outpatient maintenance dialysis and 
related services by the medicaid program shall be coordinated 
with the medicare renal disease program as provided in Title 
XVIII of the Social Security Act and any other program provid­
ing the same or similar service. 

(3) Outpatient maintenance dialysis and related services 
in a FDC shall be provided only to a person who has bE'en 
diagnosed as suffering from chronic ESRO by a physician. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

MAR Notice No. 46-2-611 
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[RULE IIIJ FREESTANDING DIALYSIS CLINICS FOR END STAGE 
RENAL DISEASE. REIMBURSEMENT (1) Reimbursement for 

outpatient maintenance dialysis and other related services 
provided in a FDC shall be as follows: 

(a) FDCs will be reimbursed under the composite rate 
reimbursement system for independent facilities in accordance 
with 42 CFR 413, subpart H and as detailed in the HIM-15, 
chapter 27. The department hereby adopts and incorporates by 
reference 42 CFR 413, subpart H (1989 edition) and the HIM-
15, chapter 27 (1983 edition). Copies may be obtained from 
the Medicaid Division, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, MT 59604-4210. 

(b) The reimbursement period will be the FPC's fiscal 
year. 

(c) These reimbursement rules are in addition to those 
contained in ARM 46.12.509(2) through (6). 

AUTH: 
IMP: 

Sec. 53-6-113 MCA 
Sec. 53-6-101 MCA 

3. The Montana Medicaid program currently provides 
coverage for dialysis treatment in an outpatient hospital or, 
where appropriate, in-horne setting. Freestanding dialysis 
centers (FOes) are now being established in Montana. The 
adoption of this rule will provide payment for dialy:sis at 
FDCs. This alternative delivery system is beneficial to 
Medicaid because of reduced transportation costs ($10,000 
estimate) . It will also improve recipient access to dialysis 
services. 

The Medicare program is the primary payor for dialysis treat­
ment. Medicaid's portion of the cost is normally limited to 
the deductible and coinsurance required by Medicare. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, MT 59604-4210, no later than 
July 18, 1990. 

5. The Off ice of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

6. These rules will be applied retroactively to 
October 1, 1989. 

i . . I . 
'J i., · (\ ~ I L:7 .> l J \ ..• •. ~ 

Director, Social and Rehabilita­
ti6n Services 

Certified to the Secretary of State ___ .J_un_e __ 4 ______________ , 1990. 

1]-(,/]1.'~0 MAR Notice No. 46-2-611 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 
46.12.3206 and the repeal 
of 46.12.305 pertaining to 
third party attorney fees 
and assignment of benefits 

TO: All Interested Persons 

NOTICJ{ OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.12.3206 AND THE 
REPEAL OF 46.12.305 
PERTAINING TO THIRD PARTY 
ATTORNEY FEES AND 
ASSIGNMENT OF BENEFITS 

1. on July 11, 1990, at 9:00a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita­
tion Services Building, 111 Sanders, Helena, Montana to con­
sider the proposed amendment of Rule 46.12.3206 and the repeal 
of 46.12.305 pertaining to third party attorney fees and 
assignment of benefits. 

2. The rule as proposed to be amended provides as 
follows: 

46.12.3206 ASSIGNMENT OF RIGHTS TO BENEFITS Subsections 
(1) through (2) remain the same. 

(a) Under section 53-2-612, MCA, the department ~ 
SHhre~ated to the rights ef a has a lien upon all money paid 
by a third party or his insurer in satisfaction of a judgement 
or settlement arising from a recipient's claim for damages or 
compensation for personal j.njury, disease, illness, or dis­
ability of lftedieaid to lftedieal st:tro'!lert or ether third !'art-y 
paylftef!ts. Under 53-2-613, MCA, by signing the department­
prescribed application form for medicaid, an applicant for or 
recipient of medicaid assigns to the department: 

Subsections (2) (a) (i) through (4) (b) remain the same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-2-612, 53-2-613 and 53-6-131 MCA 

3. The rule 46.12.305 as proposed to be repealed is on 
pages 46-1164 and 46-1165 of the Administrative Rules of 
Montana. 

AUTH: Sec. 53-2-201 MCA 
IMP: Sec. 53-2-612 MCA 

4. section 53-2-612, MCA (as amended effective April, 
1989) changes the department's right of subrogation to settle­
ments and awards to that of a lien upon settlements and 
awards. The proposed change to ARM 46.12.3206 reflects this 
change. Since Section 53-2-612, MCA also now defines accept-

M)\R t1otir:c No. 4n-2-Gl2 J .1·-(1 'l :, tjl'l 



-1089-

able attorney's fees for reduction of the department's claims, 
there is no need to define fees in an administrative rule. 
Therefore ARM 46.12.305 is proposed to be repealed. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.o. Box 4210, Helena, HT 59604-4210, no later than 
July 19, 1990. 

6. The Office of Leg a 1 Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

Certified to the Secretary of State June 4 199 
--------------------· 0. 

11-C/ll. rHl !-1/\H i.J()ticc No. 1 6-2-012 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I, II, 
and III, the amendment of 
Rules 46.12.1401 through 
46.12.1409, 46.12.1411, 
46.12.1412, 46.12.1425, 
46.12.1431, 46.12.1432, 
46.12.1435 through 
46.12.1440, 46.12.1450 
through 46.12.1455, 
46.12.1469, 46.12.1475, 
46.12.1476, 46.12.1480 
through 46.12.1482, and 
the repeal of 46.12.1410 
pertaining to medicaid 
home and community based 
program for elderly and 
physically disabled 
persons 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF 
RULES I, II, AND III, THE 
AMENDMENT OF RULES 
46.12.1401 THROUGH 
46.12.1409, 46.12.1411, 
46.12.1412, 46.12.1425, 
46.12.1431, 46.12.1432, 
46.12.1435 THROUGH 
46.12.1440, 46.12.1450 
THROUGH 46.12.1455, 
46.12.1469, 46.12.1475, 
46.12.1476, 46.12.1480 
THROUGH 46.12.1482, AND THE 
REPEAL OF 46.12.1410 
PERTAINING TO MEDICAID HOME 
AND COMMUNITY BASED PROGRAM 
FOR ELDERLY AND PHYSICALLY 
DISABLED PERSONS 

1. On July 11, 1990, at 10:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita­
tion Services Building, 111 Sanders, Helena, Montana to con­
sider the proposed adoption of Rules I, II, and III, the 
amendment of Rules 46.12.1401 through 46.12.1409, 46.12.1411, 
46.12.1412, 46.12.1425, 46.12.1431, 46.12.1432, 46.12.1435 
through 46.12.1440, 46.12.1450 through 46.12.1455, 46.12.1469, 
46.12.1475, 46.12.1476, 46.12.1480 through 46.12.1482, and the 
repeal of 46.12.1410 pertaining to medicaid horne and community 
based program for elderly and physically disabled persons. 

2. The rules as proposed to be adopted pro·; ide as 
follows: 

[RULE Il ENVIROt!MENTAL MODIFICATIONS/ADAPTIVE EQUIPMENT.._ 
DEFINITION (1) Environmental modifications are changes 

to the recipient's home designed to maintain or improve the 
recipient's ability to remain at horne. 

(2) Adaptive equipment is designed to assist the recipi­
ent to function as independently as possible in the home. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

LRULE 1I J ENVIRONMENTAL MOPIFICATIONS/ADAI'T.lY..!L .. J':Q\i!P­
MENT, REQUIREMENTS (1) All environmental modifications 

and adaptive equipment must: 

1 1 - ( l ; 
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(a) be medically necessary and relate specifically to 
the recipient's disability; 

(b) have a specific adaptive purpose; 
(c) be ordered by a physician; 
(d) provide for the recipient's accessibility and safety 

in the home; 
(e) assist the recipient to remain at home; 
(f) be cost effective; 
(g) not constitute: 
(i) general housing maintenance, including but not 

limited to plumbing, heating systems, or appliance repair; 
( i i) ineligible room and board; 
(iii) additions which increase the square footage of 

~xisting structures; and 
(iv) items of clothing. 
(2) Environmental modifications must meet the specifica­

tions set by the ~merican national standards institute of 
1980. 

(1) The cost of environmental modifications cannot 
exceed $4,000 per modification, however, the department may, 
within its discretion, authorize an exception to this limit. 
Any exception must be prior authorized by the department. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

iBYLt Ilil ENVIRONMENTAL MODIFICATIONS/ADAPTIVE EQUIP­
MENT. REIMBURSEMENT (1) Reimbursement for environmental 

modifications and adaptive equipment not provided by other 
federal, state, and local programs will be the lower of the 
following: 

or 
(a) the provider's usua 1 and customary billed charges; 

(b) rates negotiated with providers by the department. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

2. The rules as proposed to be amended provide as 
follows: 

46.12.1401 HOME AND COMMUNITY SERVICES PROGRAM. AUTHORI­
IX (1) The united states department of health and human 

services (HHS) has granted the department, through 42 CFR 
441.300 through 441.310, the authority to provide medicaid 
home and community services to persons who would otherwise 

"have to reside in and receive medicaid reimbursed care in a 
·hospital or institutional setting. 

Subsection (2) remains the same 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

lJ-f,/].1,'911 ~11\R Notice Nu. 46-2-filJ 
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46.12.1402 LIMITING ENROLLMENT ON 8ASIS OF AVAILABLE 
~ Subsections (1) and (2) remain the same. 
(3) Priority fer reeeipt of serviees will be established 

aeeerdin~ te the felloving eriteria! 
(a) the persen's need fer servieesr 
(b) the i'l'lailability ef ether ee-nity serviees to meet 

the persen's needs; 
{e) the ability ef the ease management team te proYide 

gerviees that meet the person's health and safety needs, and 
{d) the person's risk of institatienali~atien or death. 
original subsections (4) through (5)(e) remain the saae 

in text but will be recategorized as subsections (3) through 
(4) (e). 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1403 PERSONS WHO MAY B£ SERVED Subsection (1) 
remains the same. 

{a) are elderly, or physically disabled er deoelepme" 
tally disabled; 

Subsections {l)(a)(i) and {l)(a)(ii) remain the sa.a. 
{A) Some physically disabled persons are considered to 

require intensive institutional eare services. These are 
persons whose past medical history and current medical prog­
nosis may require them to receive intensive long term care in 
an inpatient hospital or rehabilitation settinq. These 
persons may receive services under the home and community 
services program if they otherwise would require continued 
services in an inpatient hospital or rehabilitation settinq. 

(iii) "Be,·elepmentoalll' disabled• means Ill persen wbe is 
suffering frem disabilities attrihut:able te mental retat!'da 
tien, eerebral palsl', epilepsy, atl~is•, or Elf'Y ot:he:r lltttre 
legieally handicappin~ eendibion elesely related t:e .e~al 
retarda1:ion and requirin~ treatment similar 1:o ~a~ required 
by mentalll' retarded persons if the disa~ility eri~inated 
before the person att:ained a~e 18, has eentinaell or ean he 
expee1:ed to cofttinue iftdefinitell', and eensbitutes a s~bstan 
tial handicap of such persons. 

Subsection (1)(b) remains the same. 
(e) for sltilled 1'1\lrsin~ facilit:l' (GNF) and illtermediate 

care tacilito) (ICF) le<'els of care, a- under ~eo llir-eetioll 
and care ef a physician, who has preserihed lohg t:erm eare tor 
the persell; fer inteAIIediate eare f'aeili~~ fer the: mentally 
retarded (ICP/KR) level of eare, are under the direetien and 
care ef an interdiseiplinary team as defined in A.~ 46.8.1at­
+H+t 

(d~) require the level of care of an SHF, ICF or ICF/MR 
a nursing facility, as determined by preadmission screening as 
provided for in ARM 46.12.1391, 46.12.1392, and 46.1~~~ 
46.12.1305. 46.12.1306 and 46.12.1308; 

Original subsections (l)(e) and (1)(f) remain the same in 
text but will be recategorized as subsections {l)(d) and (1) 

(e). 

~IAR Notice No. 4(,-2-6!3 
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(<jf) have needs that can be met through the home and 
community services program at a cost not to exceed the maximum 
amount allowed in accordance with ARM 46.12.14117~ 

Cql are not receiving services from a certified hospice 
program. 

12! Priority for receipt of services will be established 
according to the following criteria: 

Cal the person's need for service; 
(bl the availability of other community serv~ces to meet 

the person's needs; and 
(c) the person's risk of institutionalization or death. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46,12.1404 HOM~ AND COMMUNITY SERVICES. DEFINITION 
Subsections (1) through (1) (h) remain the same. 
(i) environmental modifications/adaptive equipment, as 

defined in ARM •6.12ol459 !Rule 11; 
Subsections (1) (j) through (1) (q) remain the same, 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1405 GENERAL REQUIREMENTS Subsection (1) remains 
the same. 

12! 42 CFR 441.302 mandates that a recipient's health 
and safety needs will be met through requiring: 

Cal all facilities providing services meet all applic­
able fire and safety standards in order to receive reimburse­
ment under the home and community program; and 

(>f!2) AJ!ll providers of service eftaH meet the require­
ments contained in ARM 46.12.301 through 46.12.308. 

Subsections (3) remains the same. 
(4) All faeili~iea ~~evidinq ae~vieea m~at meet all 

a~~lieable ti~e and eafety ataflda~da iR e~de~ te reeeive 
~imb~~aemeflt ~Rde~ tlte heme afld ea-lif'li~·t se~ • iees ~~e9ralft. 

Original subsections (5) through (9) remain the same in 
text but will be recategorized as subsections (4) through (B). 

(9) Home and community services providers may, under 
certain circumstances. also provide assistance to other family 
members in the recipient's household during hours of program 
reimbursed service. The decision to allow this will: 

Cal be made by the case management team; 
!bl be based on whether the needs of the recipient can 

safelY be met under this arrangement; 
!c) require the agreement of the service provider tha..t 

they can and will safely extend services to the recipients and 
other family members; and 

(d) result in a reduction of medicaid's portion of the 
service rate by 20%. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, ~3-6-101, 53-6-111 and 53-6-402 MCA 

l!-r,/l,J/90 Mi\R Notice' No. 4G-2-6l3 
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46.12.1406 CASE MANAGEMENT SERVICES. DEFINITION 
( 1) Fer de'o'eleflmen~ally disabled }9ersens, ease manage 

men~ ser.iees eensis~ of: 
(a) ae.ele}9ing inai·ridual 19lans ef eare as def+ned----4-i'\ 

Affil 46.12.1419; 
(b) meni~ering and managing sueh plane ef eare; 
(e) es~ablisliifi'J aftd arraft<Jing rela~iefl~i-p5---W'itfl 

eerv4ee }9re~iders under eentrae~ with ~fie-a~~ 
(d) maximizin<J ~lie reei}9iel'l~'s effieie~ ef sery±eeg 

el'ld eemmul'li~y reseurees, i!'leludil'lg mebi li !'l il'l'J a!'ld us-ifl<J 
"l'la~ural lielpinq !'let-,orlts" sueli as family members, ---eftttreh 
members and frie!'lds; and 

(e) faeili~atin!J in~eraetien ~e--we-rff-i~w-i-t-ft 
the reeipien-h-

(~1) Fer elderly }9ersens and pliysieally disabled per 
sons, e~ase management services consist of: 

Original subsections (2) (a) through (2) (e) remain the 
same in text but will be recategorized as subsections (1) (a) 
through (1) (e). 

(f) aetin<J as billil'lq predder autho_rizing payment 
claims for all waiver subcontractsed services. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1407 CASE MANAGEMENT SERVICES, REQUIREMENTS 
( 1) Case management services may be provided only by 

aepartmen~ perseHnel er by providers under contract with the 
department. 

{2) Fer aevele!'lmentally elisa~~ 
mann 'fer ll'lldst: 

(a) "'ee~ the reqHirements fer eertifiea~iefl as a "!Hal 
i--t-ied 110en~al re~arda~ien prBfessiel'lal as eefltainea in ARH 
+6-;----i; ~ • 13 a 4 ; 

(b) f1:111e£ien il'l Sl-lel\ man!'let' as direeted by £he de!'lar£­
l!le!'l£ £e ass1:1re tlia£ ~1\e serviees provided are ef app-r-e~~ 
quali£y alld ~he leas£ eestly. 

(3-I) Fer elderly a!'ld }91\ysieally disabled }9ersens, tihe 
case management team must: 

original subsections (3) (a) through (3) (c) remain the 
same in text but will be recategorized as subsections (2) (a) 
through (2) (c). 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 51-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1408 CASE MANAGEMENT SERVICES. REIMBURSEMENT 
f-1-)---Fei."-- de •ele13mentally disabled perse"", ease ~~>ana<Je 

me!lt ser·~iees provided by--flepar~meR~ employees sfla+l--f'<)E--ee 
rei110bursed; ease ~e~ ser\•iees pre'<'ided b) -a---ease 
ma!'la~er 'tll'l<ier eentraet wi£ft-k~~~rs~ 
based ell a ne!J~~<l-~a-te-. 'Fiie !'leEJetiated~~--..tta+i---~b~ 

baseti---etu 

~tAR Notice No. 46-2-n3 1!-(.,' ll_,')fj 
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(a) his~erieal eest.s irt the service area fe!" similar 
services ter similar reei~iertts, er 

(b) reaseM:ble eests based en s~eeifie reei~ient needs 
~histerical basis is available. 

(rl) ~derly aru:l ph)sieally disabled persens, cease 
management services provided by a case management team under 
contract with the department shall be reimbursed based on a 
n~~~ per diem rate. 

AUTH: Sec. 53~2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12,1409 HIBIVIEH?AL PLANS Of CARE FOR EbBERt¥ MIB PI!¥ 
SICALI:r¥ f!IS,"JBbEB PERSONS (1) An indh·id~ial A plan of 

care fe!" elderly er ~hysical!) disabled ~erser~s is a written 
plan of treatment developed on the basis of an assessment and 
determination of the status and needs of a recipient. 

(2) The indi\id~al plan of care shall be developed prior 
to the person's entry into home and community services and be 
formally reviewed and approved by the department. The plan 
must be reviewed and, if necessary, revised and approved He 
later than ninety (90~ days tram the il'litial plar~ ef care 
B!'l!'lre•,•al and at intervals of at least six (6) months 
the~t.er beginning with the initial plan of care approval. 

(3) Each individ~al plan of care shall be developed by 
the case management team. 

( 4) The case management team in developing the plan of 
care shall consult with the ~ recipient or the ~ersen's 
recipient's legal representative and with the ~e!"sen's 
attending physician. The case management team may also 
consult family membe!"s, (ls)ehele~ists, medical !'lersennel and 
others who have knowledge of the persen's recipient's needs. 

(5) Each il'ldh•id~al plan of care shall include at 
least the following: 

Subsections (5) (a) through (5) (f) remain the same. 
(g) names and signatures of all persons who have parti­

cipated in developing the ~Yidua± plan of care (including 
the recipient, unless the recipient's inability to participate 
is documented) which will verify participation, agreement with 
the i~di;id~al plan of care, and acknowledgement of the confi­
dential nature of the information presented and discussed. 

(6) The case management team shall provide a copy of the 
+fld+vid~~ plan to the recipient. 

(7) Indh ia~al ~Plan of care approval will be based on: 
Subsections (7) (a) through (7)c) remain the same. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec, 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1411 COST OF PLAN OF CARE AS REASON FOR DENYING 
SERVICES (1) Home and community services are limited to 

p~ recipients whose home and community service costs, as 
determined in accordance with subsection (1) (a) of this rule, 
are no more than what medicaid would pay for the ~.J..s 
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recipient's care, as determined in accordance with subsections 
(1) (b) and (1) (c) of this rule. The department may, within 
its discretion, authorize exceptions to this limit. Any 
serviees eueeedil'lg this limit must be prier authari~ea by the 
aepartmeftt. Cost determinations will be made before implemen­
tation of the proposed plan of care has been approved by the 
department. 

(a) The plan of care cost shall be the cost of all home 
and community services provided to the pe~ recipient that 
are reimbursed by medicaid in accordance with these rules. 
'l'fie eosts ef heme aHa eommuHity serv ieee pre, idea te the 
perseft but paid from seurees ether thafl meaieaia (fer eMample, 
frem seurees sueh as meaieare, 'l'itle KX ef the Seeial Seeurtty 
Aet or 'l'itle III ef the Older ~merieaHs Aet) shall be reeordea 
by ease maHagemeHt teams aHa repel"tea te the der>artment fer 
mcHiteriHg purpeses. 

Subsection (1) (b) remains the same. 
(i) For ICF and SNF nursing facility levels of care, 

payment rates projected in accordance with ARM 46.12.1204 are 
based on the statewide weighted average medicaid nursing home 
per diem rate. 

(ii) Fer the ICF/MR level ef eare, a pPejeeted state~iae 
aterage pel diem 'will be derived, usinEJ the pre•oieus ~ear's 
utilh:ation rates fer eaeh ICF/!4R facility. 'Phis weigftted 
average ~ill be adjusted by subl:raeting the al!leu!'lt !er reem 
anei beal"ei \~Riel~ is the SSI Jlayment staruiard less fel"ty ( 49) 
~lars fer perse!'lal needs. This adjusted figtlre is the 
eeilil'lg against which anntlalieed l"l"ejeeteei eests Hneier--tfte 
rlan ef eare are eem!"area. 

(c) For persel'ls recipients in need of intensive insl:itu 
t-ieftal eare services, the home and community service costs 
shall not exceed what the medicaid payment for that pei"Sei'l 
recipient would have been in an inpatient hospital or rehabil­
itation setting. Home and community services for persens 
recipients in need of intensive iHstitt~tienal eare ?ervices 
must be prior authorized by the department. 

subsection (1) (d) remains the same. 
!el Exceptions to the plan of care cost limit may be 

authorized by the department at its discretion based on the 
following criteria; 

!il the service causing the recipient to exceed costs is 
a one time purchase; or 

( iil intensive services of 90 days or less result in a 
temporary increase of the cost limit necessary to: 

(A) resolve a crisis situation which _threatens tlle 
health and safety of the recipient; 

(Bl stabilize the recipient following hospitalization or 
acute medical episode: or 

(C) prevent ;i,nsti tutionalization during__tillL__s!;>sence _g_f 
the normal caregiy~~ 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
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46. 12. 1412 INFORMING BEIIEFICIJ,R¥ FREEDOM OF CHOICE 
(1) If a person is determined by the department to 

require the level of care provided in a StiF, ICF el!' ICFfMR 
nursing facility, the person or his legal representative will 
be informed of the feasible al~erna~i.ee long term care ser­
vices, if any, available under the heme and eemmuni~y ser·, ieee 
medicaid program and will be permitted to choose among them. 
An ine~itttH6ft~-e~a~ive will ee ineluded as a eheiee. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46,12.1425 HOMEMAKER SERVICES. DEFINITIONS 
(1) Homemaker services consist of general household 

activities performed by an individual or agency. Such 
services are provided to a per&&n recipi~ who is unable to 
manage his home or care for himself or others in the home, or 
when another who is regularly responsible for these activities 
is absent. These services may include: 

Subsection (1) (a) remains the same. 
(b) social restorative services consisting of assistance 

which wi 11 further a persen' s recipient's involvement with 
activities and other persons; and 

(c) teaching services consisting of activities which 
will improve a pereen's recipient's or family's skills in 
household management and social functioning. 

Subsection (2) remains the same. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1431 ADULT DAY CARE SERVICES. DEFINITIONS 
(1) Adult day care services include providing for the 

health, social and habilitation needs of a person in settings 
outside the person's place of residence fer perieds ef fell!!' er 
111ere hettrs daily. hdttl~ da~ eare sel!'viees de net illelttde 
residen~ial e.erni~ht sel!'viees. 

(a) If ~he center pre\ides persenal care related te 
health needs stteh as bathi11~ er Rail cttttiR~, these ser;iees 
~~t ee sttpel'Y±sed by a re~istered fllll!'ee. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1432 ADULT DAY CARE SERVICES, REQUIREMENTS 
Subsection (1) remains the same. 
(a) Adult day care providers serYiR'!' the elde!!'ly and 

!'hysieall~ disab±..d must be licensed by the department of 
health and environmental sciences as provided in ARM 16.32.356 
and 16.32.357. 

(b) Adttlt day eal!'e pre•iders ser1iR'!' de\elepl!lentally 
di~abled pel!'eeRs lllttst 111eee the 111iRi111~ffi staRdards as pre.ided 
-tl't--!'rAA-·<4-6-.-~ 

Subsection (2) remains the same. 
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AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1435 HABILITATION SERVICES. DEFINITION 
(1) Habilitation is intervention designed for assisting 

perse~s recipients to acquire, retain and improve the self­
help, socialization and adaptive skills necessary to reside 
successfully in horne and community settings. Services include 
the provision of social training andjor health related skills 
to ensure optimal functioning of !'ersens recipients. 'l'fiese 
sltills ~~~~st. be iElent.iHea in t.he plan ef eare as apprt>­
priate if! r elatiefl te the persefl 's el::lrret'lt de·.-eleplllefltvl 
level and Aeeds if! aeeerdat'lee with the principle ef netmali~a 
~ 

(2) llabilitatien services fer de'<ele!'l!leAtally disabled 
persens ·,;ill be delivered ill the felle..,•ill!J settil'lq"s: 

(a) ad~::~lt eelfti!II::IAity he111es; 
(b-) ehildreA' s ee111m~nity he111es; a Ad 
(e) nat~::~ral and fester hemes. 
(3~) Habilitation services fer el~erl~ aAd. ph)'sieall~ 

aisabled persens may be delivered in theJ:r e~m pr1vate homes, 
foster and group homes. 

Original subsection (4) remains the same in text but will 
be recategorized as subsection (3). 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1436 HABILITATION SERVICES, REQUIREMENTS ~ 
pre•,•ider ef habilitatieA ser"•'lees fer Elevele)!lftlel'ltally Elis 
abled persens will meet the ~e~Hirements as ~~evided fer in 
A-RM---4 6 • s • 9 e 1. 

(al) A provider of habilitation services fer ~h)eieally 
disabled al'la elderly pe~sens may be any ef the felle'"'~ 
person or agency qualified to meet the .xecipient 's defined 
habilitation needs. 

(a) trainer; 
(b) physical therapist; 
(e) eeel::lpatieAal thera)!list, 
(d) speeeh pathele~ist; 
(e) aHdiele~ist; er 
(f) psyehale;JisL 
(3-2) All professional providers of habilitation serv­

ices must meet all )!lrefessienal aRE! ether licensing and certi­
fication requirements otherwise provided in ARM 46.12.1401 
through 46.12.1482. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

~2.1437 HABILITATION SERVICES, REIMBURS~ENT 
(1) Reil!lb~rsement fer hahilH:atien serviees will be 

based up en a Regetiated rat<. est~ished throuq~nt.,.uet r 
'Phis rate will be based eR: 
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(a) hiet:erieal eost:s ifl t:he serviee area fer similar 
eer;iees for similar elieflt'.SI or 

(e) reasoflaele eost;s hasea ~pofl speeifie reeipieflt'. fleeas 
if flo hist:e-rieal eash is available. 

(?l) Reimbursement for habilitation services not paid 
through other federal, state or locally funded programs will 
be the lower of the following: 

Original subsections (2) (a) and (2) (b) remain the same in 
text but will be recategorized as subsections (1) (a) and 
( 1) (b). 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

~12.1438 RESPITE CARE, DEFINITION Subsections (1) and 
(2) remain the same. 

(3) Respite care may be provided in a person's place of 
residence or through placement in another private residence or 
other related community setting, a hospital, or a sltilled 
nursing facility, Bfl iflt:ermediat:e eare faeilit:y er an iflt:er 
!ftetH.a-t;e eare faeilit:y fer the meflt:ally retarded. 

f4) Payment fer respite eare pre;ided ifl a hospital m~st; 
~prier a~t:l'lerieea b) the department. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1439 RESPITE CARE. REQUIREMENTS ( 1) A sldHed 
nursing facility, afl il'lt:ermeaiate eare facility, or an 
ffit.ermediat:e eare faeilit:y fer the meflt:ally retarded which 
provides respite care to a recipient of the home and com­
munity services program must meet the requirements of ARM 
46.12:1191(1) (a) 46.12.1203. 

( 2) Persons who provide respite care to a recipient of' 
heme aflel eemm~l'lit) ser • ieee must be determined by the case 
m~ management team to be: 

subsections (2) (a) and (2) (b) remain the same. 
( 3) Persons who provide respite care to a recipient ~ 

home al'lel eomm~l'lity ser~iees may be required by the case 
ma~ management team to have the following when the recipi­
ent's needs so warrant: 

Subsections (3) (a) through (3) (c) remain the same. 
(4) Respite care available t:e a reeipiel'lt: is limited to 

25 days in a fiscal year; however, the department may, within 
its discretion, authorize further specified hours of respite 
care in excess of this limit. Additional respite care must be 
authorized by the department. 

subsections (5) through (5) (b) (iii) remain the same. 

AUTH: Sec, 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46 .12__,__!..4_~~S.PITI;__<;'ARE_._____B_E.l_MBURSEMENT ( 1) Respite 
care provided by a slt-i-+fed nursing facility, an int:erlllediat:@ 
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care facilit:} er an intermediate care facilie~ fer ehe 
111eneall) r~ee shall be reimbursed at the rate as estab­
lished for that facility in accordance with ARM 46.12.1204. 

Subsections (2) through (2) (b) remain the same. 
(c) the facility per diem rate when respite care is 

provided by a sltilleEl er- i!leermeEliate nursing facility ~ 
'f€F-fMH. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

4 6 .12. 14 50 MEDICAL ALERT ft!IB Etf\'IRetHUiNTAL lf9PIF!OA 
lfiQtffi. PEFINITIONS (1) l!edieal alert: anl!i en..,irenmer~tal 

mel!iifieatiens eer•<'ieea are aeeigned te pra·.•il!ie the reei~ient 
with aeceseibility anl!i safet) in t:he he!lle el'l•iirehmePit: ee as t:e 
maintain er impre"'e the abilit~ ef the reei~ient ee remail'l in 
hlte heme. The medical alert/monitoring system is an eler;­
tronic telephonic or mechanical system used to summon assis­
tance in an emergency situation, 

(2) Services may inelHde installatien ef wheelehair 
!"amps, EJPab bars al'ld ether aElapti.,e eqHipment. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1451 MEDICAL ALERT AtiO ENVIR91!UBtiTAL M99IFIQA 
'l'ftffl6, REQUIREMENTS (l) All en-. irenmental mel!iifieatiens 

and ad ape i ·~e eqH ipmel"'t mHst 1 

(a) be mel!iieall)' neeeesar) and r-elate speeitieall) te 
the persen'e !iisahilit~, 

(h) pre.,ide ter the persen's aceessibilie) and safety in 
~ 

(e) ha.,e a speeifie adapti.,e pHropeseJ 
(1!1) be essential te proeoel'lt inseit~tienalieatienr and 
(e~ net eenstitHte ineliqible reem and beard ero qeneral 

heHsinq maintenance. 
(rl) Medical alert systems must be connected to a local 

emergency response system with the capacity to activate emer­
gency medical personnel. 

-f3l Sn.•irenmental meditieatie"a mHst. meet t.he speei 
t±ee~t by ehe l\medean natie,.al eeandarl!is i"seitute in 
~ 

(<4-l) Reimbursement is not available for the purchase, 
installation or routine monthly charges of a telephone. 

(5~ The east ef en.,ire!lment.al mel!iitieatiene eannet 
e~ceed $4,999, he~ever, the department may 1 ~ithin its l!iieere 
eien, aHtheriee an exeeptien te this limit. An~ e~eepeien 
ftt\i-St be pl"ier at~therieed by the deparot:meflt• 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
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46.12. 1452 MEQICAL ALERT .'\tie EPI-VIR9UJ!E!I'l'}•L P!90IFICA 
'PBWS. REIMBURSEMENT ( 1) Reimbursement for medical 

alert af\d ef\ .. ·irefll!lef\t:al l!ledifieat.iefls not provided by other 
federal, state or locally funded programs will be the lower of 
the following: 

(a) the provider's usual and customary (billed) charges; 
or 

(b) rates negotiated with providers by the department or 
its designee. 

same. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1453 NON-MEDICAL TRANSPORTATION SERVICES. DEFINI­
TION Subsection'' (1) remains the same. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1454 NON-MEDICAL TRANSPORTATION SERVICES, REQUIRE­
MENTS Subsections (1) through (4) remain the same. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1455 NON-MEDICAL TRANSPORTATION SERVICES, REIM­
BURSEMENT subsections (1) through (1) (c) remain the 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1463 PSYCHOLOGICAL SERVICES. REQUIREMENT 
Subsection (1) remains the same. 
(2) Psychological services as defined in ARM 46.12.1462 

(1) (bg) are limited to six hourly visits or the equivalent per 
fiscal year.1 he~eoeP, t.Ihe department may within its discre­
tion authorize further specified hours of psychological ser­
vices in excess of this limit. Any services in excess of this 
limit must be prior authorized bv thP department. 

Subsection (3) remains the same. 
AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1469 NURSING SERVICES, REQUIREMENTS Subsection 
(1) remains the same. 

(2) Nursing services must be provided to a ~ recip­
ient in his own horne. Nursing services shall not be provided 
to a ~ ~ent residing in a hospital, sldlleel <O>r 
1Rt.er~ee!ia~e nursing ~ facility ~etmeaia~~fne±±­
±k~ fer t.fte- mefl~ally re4o~, or licensed personul care 
facility. 

Subsection (3) remains the same. 

IJ-r,/!1/'JO 
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AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1475 RESPIBATORX THEBAPX SERVICES. REQUIREMENTS 
Subsections (1) and (2) remain the same. 
( 3) Respiratory therapy services must be furnished in 

the peraen'e recipient's home and be limited to pereefte ~ 
.i&nil who, without respiratory care at home, would require 
care as an inpatient in a hospital, SNF e'l:' ICF or nursing 
facility. 

(4) Respiratory therapy services may be provided only to 
persene recipients who have adequate support services to be 
cared for at home. 

(5) Respiratory therapy services are limited to a maxi­
mum of 24 hours per fiscal year ... t ltewe·tel!', ~Ihe department 
may within its discretion authorize further specified hours of 
respiratory therapy services in excess of this limit. Any 
services exceeding this limit must be prior authorized by the 
department. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1476 RESPIBATORX THERAPY SERVICES, REIMBURSEMENT 
Subsections (1) and (1) (a) remain the same. 
(b) 625 per he~r rates negotiated by the department or 

its designee. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1480 PIETIIIAN SERVICES. QEFINITION 
(1) Dietitian services mean services related to the 

management of a pereeft'e recipient's nutritional needs. 
Subsection (2) remains the same. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12,1481 DIETITIAN SERVICES. REQUIREMENTS 
Subsections (1) and (2) remain the same. 
( 3) Dietitian services are limited to a maximum of 12 

hours per fl.scal year_,_; l\e",je.,.er, to:rhe department may, within 
its discretion, authorize further specified hours of dietitian 
services in excess of this limit. Any services exceeding this 
limit must be prior authorized by the department. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46,12 1 1482 DIETITIAN SERVICES, REIMBURSEMENT 
Subsections (1) and (1) (a) remain the same. 
(b) $25 l'eP he~r rates negotiated by the department or 

its designee. 
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AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

3. The rule 46.12.1410 as proposed to be repealed is on 
page 46-1965 of the Administrative Rules of Montana. 

AUTH: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

4. These rules changes are necessary due to the separa­
tion between the waiver for the developmentally disabled 
persons and the waiver for the aged/disabled persons. The 
waivers are administered separately and are now two separate 
proposals to Health Care Financing Administration. Rules 
governing the DO waiver will be included in a separate sub­
chapter. With this major rule change, it was timely to 
clarify language within the existing rule. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of social and Rehabilitation 
Services, P.O. Box 4210, Helena, MT 59604-4210, no later than 
July 19, 1990. 

6. The Off ice of Legal Affairs, Department of social 
and Rehabilitation services has been designated to preside 
over and conduct the hearing. 

~.ffi{\nd Rehab1lita­
tion Services 

Certified to the Secretary of State ___ J_u_ne __ 4 ______________ , 1990. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 
46.12.4002, 46.12.4004 and 
46.12.4006 pertaining to 
group eligibility 
requirements for inpatient 
psychiatric services 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.12.4002, 
46.12.4004 AND 46.12.4006 
PERTAINING TO GROUP 
ELIGIBILITY REQUIREMENTS 
FOR INPATIENT PSYCHIATRIC 
SERVICES 

1. On July 11, 1990, at 1:00 p.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita­
tion Services Building, 111 Sanders, Helena, Montana to con­
sider the proposed amendment of Rules 46.12.4002, 46.12.4004 
and 46.12.4006 pertaining to group eligibility requirements 
for inpatient psychiatric services. 

2. The rules as proposed to be amended provide as 
follows: 

46.12.4002 GROUPS COVERED, AFQC-RELATEO INSTITUTIONALIZED 
INDIVIDUAL:! Subsections (1) through (1) (b) remain the 

same. 
(e) Individtt<tls llndel' a~Je i!l reeeh·in~J aet.h·e treatment 

as inpatieHts iH psyehiotrie feeilities er preqrams. 
Subsection (2) remains the same. 
(a) individuals described in subsections (1) (b) ami 

t+ttet who are ineligible for coverage as categorically needy 
because of excess income. 

same. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-131 MCA 

46.12.4004 NON-FINANCIAL REQUIREMENTS, 
STITUTIONALIZEP IllDIVIDUALS subsection 

AFDC-RELATED IN-
( 1) remains the 

(2) For individuals under age 21 in intermediate care 
facilities, including intermediate care facilities for the 
mentally retarded, er reeet;ll\q treatme~ psyehiatrie 
~ilities er preqrams, the nonfinancial requirements for 
medicaid under this subchapter, whether as categorically needy 
or medically needy, consist of the age requirement and 
applicable service requirements. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-131 MCA 

Hi\H Nolicc No. ;r,-2-(,\,) 11-r;/H/clfl 
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4§.12.4006 FINANCIAL REQUIREMENTS, AFDC-RELATED INSTITU­
TIONALIZED INDIVIDUALS Subsection (1) remains the same. 
( 2) For indi victuals under age 21 in intermediate care 

facilities, including intermediate care facilities for the 
mentally retarded, ~ r-ecelo'Htq t.r-eat.ft!ef!t. if! psyehiatl"±e 
facilities er preqroaffls, the financial requirements for 
medicaid under this subchapter as categorically needy are the 
AFDC financial requirements which are set forth in ARM 
46.10.401 through 406 and 46.10.505 through 514. These will 
be used to determine whether: 

Subsections (2) (a) through (2) (c) (ii) remain the same. 
(J) For indi victuals under age 21 in intermediate care 

facilities, including intermediate care facilities for the 
mentally retarded, el' r-ece1v1R9 t.reatlfteRt if! pe)ehiatrie 
facilities er preqraffls who are ineligible under subsection (2) 
because of excess income, the financial requirements for 
medicaid under this subchapter as medically needy are the 
medically needy financial requirements for noninstitutional­
ized AFDC-related families and children which are set forth in 
subchapter 38. The financial provisions of this subchapter 
which apply to individuals under 21 who are ineligible for 
medicaid under ARM 46.12.3401(1) (b) (iii) and ARM 46.12.3401(3) 
apply identically to the above described individuals under 21. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-131 MCA 

3. These amendments are necessary to make the Medicaid 
eligibility rules for inpatient psychiatric services consis­
tent with those applying to Medicaid eligibility generally. 
Current rules allow children under the age of 21, who have 
been admitted to an inpatient psychiatric facility, to 
establish Medicaid eligibility without consideration of the 
income or resources of household members, such as parents with 
whom they are living at the time of admission. The current 
rule is optional under federal law. The same option is avail­
able under federal law with respect to other groups of 
children, such as those in intermediate care facilities for 
the mentally retarded (e.g., Montana Developmental Center). 

It may be appropriate to disregard the income and resources of 
household members, where the cost of providing care for the 
child's chronic condition is likely to devastate the household 
financially. However, inpatient psychiatric services are not 
available for treatment of chronic conditions. Under federal 
law inpatient psychiatric services may be provided only where 
the services will improve the patient's condition or prevent 
regression so that the services will no longer be necessary. 
The department does not believe that the household's income 
and resources should be disregarded under these circumstances. 
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Further. Medicaid inpatient psychiatric treatment costs for 
individuals under 21 have increased from $910,388 for the 
period of March through June 1987 (an annualized cost of 
$2,731,164) to an estimated $9,000,000 in 1990. This rapid 
increase in cost requires that the department limit Medicaid 
eligibility for inpatient psychiatric services to those indi­
viduals who meet the general eligibility requirements. 

The proposed amendments are necessary to require that in­
patient psychiatric services are reimbursable only where the 
patient would otherwise qualify for medical assistance. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, MT 59604-4210, no later than 
,July 19, 1990. 

5. The Office of Legal Affairs, Department of social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

6. These rules will be effective September 1, 1990. 

~~.d ~r~ctal and Rehabilita-
tion Services 

Certified to the Secretary of State __ J:ccu:.:n:..:e:--;4 ______ , 19 9 0. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 
46.12.1201, 46.12.1202, 
46.12.1203, 46.12.1204 and 
46.12.1205 pertaining to 
the payment rate for 
skilled nursing and 
intermediate care services 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.12.1201, 
46.12.1202, 46.12.1203, 
46.12.1204 AND 46.12.1205 
PERTAINING TO THE PAYMENT 
RATE FOR SKILLED NURSING 
AND INTERMEDIATE CARE 
SERVICES 

1. On July 11, 1990 at 11:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita­
tion services Building, 111 Sanders, Helena, Montana to con­
sider the proposed amendment of Rules 46.12.1201, 46.12.1202, 
46.12.1203, 46.12.1204 and 46.12.1205 pertaining to the pay­
ment rate for skilled nursing and intermediate care services. 

2. The rules as proposed to be amended provide as 
follows: 

46.12.1201 PAYMENT RATES FOR SKILLED NURSING ANp IN~ 
MEDIATE CABE SERVICES (1) These rules shall be effec­

tive for rate years beginning on or after July 1, 19~2Q. 
(2) Includable costs for periods prior to July 1, 19~90 

will be determined in accordance with rules for includable 
costs then in effect. 

Subsections (3) through (3) (d) remain the same. 
(e) S(1) = [(V X S) + (X X~~)) divided by (V + 

X) 
where: 
V is the total square footage of the original structure 

before construction of new beds. 
X is the square footage added to the facility as a result 

of the construction of new beds. 
(f) S(2) the lower of ~ 8.64 or S + ( (F x 12) 

divided by 365) 
where: 
F is ((B divided by D) x .80) amortized over 360 months 

at 12% per annum. 
D is the number of licensed beds in the facility. 
B is the total allowable remodeling costs as defined in 

ARM 46.12.1202(2) (t). 
Subsections (3) (g) through (3) (i) remain the same. 
(j) M1 = the M calculated under ARM 46.12.1204(3) in 

effect on 6/30/85 times ~ 1.1369. 
Subsections (3) (k) through (3) (k) (iv) remain the same. 
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AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

46.12,1202 PURPOSE AND DEFINITIONS (l) The purpose of 
ARM 46.12.1201 through 1210 is to define the basis and proce­
dures the department will use to pay for nursing facility ser­
vices provided to medicaid recipients from July 1, 198-990 
forward and to specify other medicaid requirements applicable 
to nursing facilities. 

subsections (1) (a) and (2) remain the same. 
(a) "Nursing facility services" means skilled nursing 

facility services provided in accordance with 42 CFR 405 sub­
part K and, effective A~~~st 1, 1999 october 1. 199Q, 42 CFR 
483, intermediate care facility services provided in accor­
dance with 42 CFR 442 subpart F, and effective AH~Hst 1, 1999 
October 1. 1990, 42 CFR 483, and intermediate care facility 
services for the mentally retarded provided in accordance with 
42 CFR 483. The department hereby adopts and incorporates 
herein by reference 42 CFR 405 Subpart K, 42 CFR 442 Subparts 
F and G, and 42 CFR 483, which define the participation 
requirements for providers, copies of which may be obtained 
through the Department of Social and Rehabilitation Services, 
p, o. Box 4210, 111 sanders, Helena, Montana 59604-4210. The 
term "nursing facility services" includes the term "long term 
care facility services". Nursing facility services include, 
but are not limited to, a medically necessary room, dietary 
services including dietary supplements used for tube feeding 
or oral feeding such as high nitrogen diet, nursing services, 
minor medical and surgical supplies, and the use of equipment 
and facilities. The services and examples of services listed 
in this subsection are included in the rate determined by the 
department under ARM 46.12.1201 and ARM 46.12.1204 and no 
additional reimbursement is provided for such services. Exam­
ples of nursing facility services are: 

Subsections (2)(a) (i) through (2)(y) remain the same. 
(Z) The laws and regulations and federal policies cited 

in this sub-chapter shall mean those laws and regulations 
which are in effect as of July 1, 198-990. unless otherwise 
specified. 

Subsection (2) (aa) remains the same. 
(ab) "Licensed to non-licensed ratio" means that ratio 

computed when the weighted sum of the hourly wages, including 
benefits for RN's and LPN's employed by providers, identified 
by the department in its ~anHaPy 1999 March 1990 wage survey 
of providers, divided by the hours included in the survey is 
divided by the average nursing care hourly wage. This ratio 
is used to convert licensed hours into equivalent non-licensed 
hours for staffing and patient assessment computations pro­
vided for in ARM 46.12.1206(3). This factor is updated each 
time a wage survey is compiled by the department. 

Subsection (2) (ac) remains the same. 

AUTH: Sec. 5J-6-11J MCA PlP: Sec. 0,1~(.-lol r!Ci\ 
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46.12,1203 PARTICIPATION REQUIREMENTS Subsections ( 1) 
through (1) (h) remain the same. 

( i) comply with all applicable federal and state laws 
and regulations regarding nursing facilities at the times and 
in the manner required therein, including but not limited to 
42 u,s.c. §1396r(b)(5) and 1396r(c), as amended by public law 
101-239. The department hereby adopts and incorporates herein 
by reference 42 u.s.c. §1396r (b) (5) and 1396r(c)~ 
amended by public law 101-239. A copy of these statutes may 
be obtained from the Department of Social and Rehabilitation 
services, P.O. Box 4210, Helena, Montana 59604-4210. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec, 53-6-101 MCA 

~4~6~·£1~2~.L1~20~41-__ hPA~YMuE~NT ~ 
same. 

subsection (1) remains the 

(2) The calculated operating rate A, in dollars per 
patient day, is given by the following effective July 1, 1989: 

A~A(1), if T1 is equal to or greater than A(1), or 
A~A(2), if T~ is equal to or less than A(2), or 
AsT1, if T1 1s less than A(1) and greater than A(2), or 
A=A(3) if the facility was constructed after 6/30/82 
where: 
A(1) ~ B times ((C times (($27.77 + ($54,627 divided by 
D)) divided by .9)) + E) + the OBRA increment ~ 
minimum wage rate adiustment <MWRAl· 
A(2) - B times ((C times (($27.09 + ($54,627 divided .by 
D)) divided by .9)) +E) +the OBRA increment+ the MWRA· 
A(3) = B times ((C times (($27.43 + ($54,627 divided by 
D)) divided by .9)) +E) +the OBRA increment+ the MWRA. 
B is the area wage adjustment for a provider, 
C is the inflation factor used to compute the per diem 
rates. The inflation factor is the factor necessary to 
calculate increases in R(1) such that, effective July 1, 
19&92Q, R(2) = R(1) X 1.03. 
D is the number of licensed beds for a provider times 366 
days, or for facilities newly constructed after June 30, 
1985 or not in the program on June 30, 1985 or partic­
ipating in the program with more than 25 licensed beds on 
June 30, 1985, D is the number of licensed beds, but no 
less than 25 and no more than 120, for a provider times 
366. 
E is the patient care adjustment for a provider, 
T 1 is C times the interim operating rate in effect on 
June 30, 1982, indexed to December 31, 1982. 
R(1) = The statewide weighted average per diem rate for R 

as of June 1, 19&990. 
R(2) = The statewide weighted average per diem rate for R 

indexed from R(1) by 1.03 effective July 1, 19&990. 
'!'he OBI'h\ 87 eest il\e't'e!llel\t effeeti·te July 1, 1989 is 

$2.99. 'Phe departmel'lt il'ltet'lds that previders use the -{)BAA.-8-7 
eeat-ineremel\t te meet the fiscal ~~90 costs of comply~ 

11-6/ 1-l/~0 
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with the reqHire~eftts ef the O~ftib~s B~a~et ReeeAeiliatieA Act 
ef 1987, p~blie law 188 283, aftd all state aHa federal laws 
efta req~latiefts adepted thereHftder, iftel~diAq b~t Aet li~ited 
te the eests ef traiAiA~ fer AHrse aides ether than the eest 
ef aetHal testiAq req~ired fer AHrse aides. 

Subsections (2) (a) and (2) (b) remain the same. 
Ccl The OBBA cost increment effective July 1. 1990 

through September 30. 1990 is $2,24. This increment coyers 
all nurse aide certification training costs incurred to meet 
the OBRA requirements during the period July 1 through 
September 30. 1990 and the medicaid share of other OBRA costs 
during this period. Effective octobe( 1. 1990 through June 
30. 1991. the OBRA cost increment is $1.90. This reduction 
teflects that the depattment is no longer required to pay all 
OBBA training costs after Octobet 1. 1990. but will pay only 
the medicaid share of OBRA costs incuued after October 1, 
1990. 

til The department intends that providers use the OBRA 
cost increment to meet the fiscal year 1991 costs of complying 
with the requirements of the Omnibus Budget Reconciliation 
Acts of 1987 and 1989. public laws 100-203 and 101-239. and 
all state and federal laws and regulations adopted thereunder. 
including but not limited to the costs of training for nurse 
aides other than the cost of actual testing required for nurse 
aide§, 

{ iil Each provider must document and submit to the 
department on a auarterly basis information on the nur§e aide 
certification training costs incurred at the facility, The 
reauired information must be submitted quarterly on the nurse 
aide certification/training survey reporting form provided by 
the department and must include the total dollars incurred in 
each of the following three categories: facility personnel; 
supplies and equipment: and subcontracted services. The 
reporting form must include a brief description of the items 
included in each of the three categories. 

liiil Acceptable documentation will be any documentation 
that adequately supports the costs being claimed on the 
reporting form and includes all records and documentation as 
defined in ARM 46.12,120BC5l, such as invoices, contracts. 
canceled checks and time cards. This documentation is subject 
to audit and evaluation in accordance with ARM 46.12.1208. 
This documentation must be maintained by the facility for 3 
years from the date the form is filed with the department. 

livl If. based on audit or review of facility training 
ggst documentation. the department determines that the docu­
mentation does not adequately support the training costs 
claimed to the department on the gua~terly nurse aide 
certification/training survey reporting form. the facility 
must reimburse the department in accordance with ARM 
46,12.1209 the total dollar difference between the training 
costs claimed on the reporting form and the training costs 
supported by adequate documentation. 

(v) If a provider fails to submit the quarterly 
reporting form within JO calendar days following the end of 

MAR Notice No. ~6-2-G15 11-6/1 ~/90 



-1111-

the quarter. the department may withhold the OBRA increment 
from the provider's reimbursement for the following month. If 
the report remains overdue for a second consecutive month. the 
department may withhold the provider's total reimbursement for 
the month. All amounts so withheld will be payable to the 
provider upon submission of a complete and accurate nurse aide 
certification/training survey reporting form. 

(3) The calculated property rate is the result of com-
puting the formula: 

(a) M = N x Z except for facilities extensively remod­
eled or with new beds constructed after July 1, 1984. 
M ~ N(l) for facilities with new beds constructed after 

July 1, 1984, 
M N(2) for facilities extensively remodeled after 

July 1, 1984. 
where: 
M is the property rate per day of service, 
N is the provider's property rate as of 6/30/85. For 
entire facilities built after 6/30/85 
N is $7.60. 
For facilities new to the program constructed prior to 
6/30/82 a 6/30/85 rate will be computed according to 
property rules effective 6/30/85. That rate will be 
carried forward using M ~ N x z 
N(l) =the lower of~~ or (((Ax D) + (B x 7.60)) 

divided by (A+ B)) X~~ 
N(2) =the lower of~~ or D x ~ ~ + ((F 

x 12) divided by 365), 
where: 
A is the total square footage of the original nursing 

facility structure. 
B is the square footage added to the nursing facility 

with the construction of new beds. 
0 is the property rate as of 6/30/85 for the original 

structure. 
F is ((G divided by H x .80) amortized over 360 months at 

12% per annum. 
H is the total number of licensed beds in the nursing 

facility after extensive remodeling. 
G is total allowable remodeling costs. 
Z is~ 1.1369. 
( 4) 'l'he J!B)"'IIeft~ ra~e ~e J!re·o"iEiers ef ift~ermeEiiate eare 

faeili~y sel!'wiees fer the l!ler~~all~ re~al!'EieEi is the aet~;~al 
ir~el~;~Eiaele ees~ ifte\lrl!'eEi ey the Jll!'e~iEier as Eietermir~eEi ift ARM 
46.12.1297 EiiwiEieEi ey ~he tetal J!B~iefl~ Eiays ef eerwiee Ei~;~rift~ 
the J!rewider's fiseal year. 'l'he J!B)"'IIeflt rate will r~et el(eeeEi 
the final rate in effeet en J~;~ne 39, 1982, as indelfeEi te the 
mid J!Biflt ef the rate ~ear e~ 9\ Jler 12 l!leflth )ear fer fiseal 
years enEiifl~ en er eefere J~;~ne 38, 1981, and 5. 1\ Jler year 
ifiEielfed te J\lfle 38 ef the rate ~ear fer the fiscal years efiEi 
ifl~ after J\lly 1, 1987, and en er eefere J~;~ne 39, 1988. 'l'he 
paY!ftent rate ~ill net elteeed tetal allewaele eests Jler day fer 
the 12 menth peried ended J~;~ne 39, 1989, with increases ifl 
ffiibseqtteflt ) ears ifldel<ed te Jttl'le 38 ef the l!'at<• ) ear-by-"tlfl 
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ifiEiex J'le£ t:e eXeeeEi ~he lfteaieare IIIBP)te£ basJtet ir1deJE ee!Jilmin<;J 
.J11ly 1, 1999. Previdera ha'+'in!J a 1999 east repert:in!J peried 
endif!IJ en a !!late ether than J11ne J 9, 1989, IIIIISt s11blftit: l!ie 
tailed east infermatien s11pplemental te the eest reperto This 
eest infermatiefl 11111st be fer the periea Jill) 1, 1988 thrslt!Jh 
<1'11ne 38, 1989, Bfld inel11de, at a minim1:1111, werltsheee A and the 
medieaid len(J term eare faeiliey trial lsalal'lee (ferm lfFB 2), 
wttieh are st.andard east repert. ferllls, The payment rate to 
providers of intermediate care facility services for the 
mentally retarded is the actual includable cost incurred by 
the provider as determined in ARM 46.12 .1207 divided by the 
total patient days of service during the provider's fiscal 
~ 

Ca) For fiscal years ending on or before June 30. 1987, 
the payment rate will not exceed the final rate in effect on 
June 30. 1982. as indexed to the mid-point of the rate year by 
9% per 12 month year. • 

Cbl For fiscal years ending after June 30. 1987 and on 
or before June 30. 1988, the payment rate will not exceed the 
final rate in effect on June 30, 1987 indexed by 5.1% to June 
30 of the rate year. 

(c) For fiscal years ending after June 30. 1988 and on 
or before June 30. 1989. the payment rate will not exceed 
total allowable costs per day for the 12 month period ended 
June 30, 1989. with increases in subsequent years indexed to 
June 30 of the rate year by an index not to exceed the final 
medicare market basket index applicable to the rate year. 

ldl For fiscal years ending after June 30, 1990 and on 
o;r before June 30. 1991. the payment ;rate will not exceed 
total allowable costs per day for the 12 month period ended 
June 30. 1991. with increases in subsequent years indexed to 
June 30 of the rate year by an index not to exceed the final 
medicare market basket index applicable to the rate year. 

(e) P;roviders haying a 1989 or 1991 cost reporting 
period ending on a date other than June 30 must submit 
detailed cost information supplemental to the cost report 
within 90 days after June 30. This cost information must be 
fo;r the pe;riod July 1 through June 30 at the respective 
reporting year and must include. at a minimum, worksheet A and 
the medicaid long te:rm care facility trial balance (form MFB-
2), which are stangard cost report forms. 

Original subsections (4) (a) through (4) (c) remain the 
same in text but will be recategorized as subsections (4)(f) 
through (4)(h). 

Subsections (5) through (7) remain the same. 
(a) The payment for nurse aide wage increases for those 

nurse aides who have completed all training and competency 
evaluation requirements mandated under the Federal Omnibus 
Budget Reconciliation Act§ of 1987 and 19B9, public laws 100-
203 and 101-239 respectively, may not be distributed as part 
of the reimbursement formula for routine operating and proper­
ty costs. The payment is not available for increases paid to 
nurse aides for services performed prior to January 1, 1990. 

( i) The payment for nurse aide wage increases wi 11 
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include the portion of the wage increase paid to nurse aides 
which is directly related to successful completion of a train­
ing and competency evaluation program certified by the depart­
ment of health and environmental sciences. Payment will not 
include wage increases tied to a cost of living adjustmentL er 
a union scale increase or any other increase not pertaining to 
certification. 

Subsection (7) (a) (ii) remains the same. 
(iii) Payment is limited to the medicaid share of the 

nurse aide wage increase arising from certification and 
related employer contributions based on the percentage of 
medicaid utilization at each facility computed from form SRS­
MA15 (monthly nursing home staffing report) for the three 
month period septe111ber, aeteber el'ld Ne'<elllber 1989 January. 
FebruarY and March 1990, 

Subsection (7) (b) remains the same. 
(c) the formula for computing the payment attributable 

to nurse aide wage increases is as follows: 
I x H ~ D 
where: 
(C - P) x U = I, such that 
if I is less than .20, I ~ I 
if I is greater than or equal to .20, I = .20 
where: 
I * Medicaid percentage of the increase in wages tied to 
certification; 
P = Previous hourly rate of pay prior to certification; 
c = current hourly rate of pay ~ tied to certifica­
tion; 
H = Hours paid at increased hourly rate; 
u = Medicaid utilization percentage (form SRS-MA15) which 
equals the sum of medicaid days for ~ 
e!'ld NeYember 1989 January. February and March 1990 
divided by the sum of the total days reported for 
Septe111ber, aeteber al'ld NeYe111ber 1989 January. Februau 
Qnd March 1990; and 
D = Payment amount for the wage increase for each nurse 

aide. 
Subsections (7) (d) through (7)(g) remain the same. 
(8! Effective July 1. 1990, the department will reim­

burse providers. in addition to other amounts payable under 
this section. an amount equal to each provider's minimum wage 
rate adjustment CHWRAl calculated in accordance with this 
subsection. The MWRA payment shall be payable only to those 
providers with employees oaid at rates below the applicable 
federal minimum wage. as reflected in wage data submitted to 
the department for the month of January 1990. 

Cal The per day amount of each facility's rate adjust­
ment will equal medicaid's total fiscal year minimum wage 
share for each facility divided by the facility's estimated 
annualized medicaid bed days. Calculated amounts ending in 
fractions of cents will be rounded to the nearest cent, witn 
amounts of . 5 cent or higher being rounded up to the n_<;'l'.! 
cent. 
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(bl The MWBA equals T. rounded in accordance with sub­
section Cal and computed as follows; 

M = [((A X .75) + ((A x .75) x Ell + ((B X .25) + 
~X .251 X E))] XU. and 

X The total of M for all of a provider's employees, and 
T = X divided by annualized medicaid days, or the pro­

virt~r's per diem MWRA 
where: 
( i l A Cproiected impact by emoloyee of 12 months at 

$3.80 minimum wage) CC$3,80 - 'il x Zl x 12 months. for 
periods ending on or before April 1. 1991. and 

B I projected impact by employee of 12 months at $4.25 
minimum wage) - CC$4.25 - Yl x Zl x 12 months. for periods 
beginning on or after April 1. 1991. where: 

CAl E = total employer contribution percentage as de­
fined at ABM 46.12.1204(7lCdl; 

CB) M - projected total fiscal year minimum wage impact 
for each emploYee below federal minimum wage; 

lCl u = medicaid utilization percentage (form SRS-HA15l 
which equals the sum of medicaid days for January, February. 
and March 1990 divided by the sum of the total days reported 
for January, February and March 1990: 

COl X = the current rate of pay in January for each 
person employed below the minimum wage: and 

CE) Z = Hours paid in January. average of 96 used if no 
hours reported in the survey. 

Ccl Employer contribution percentage is defined in ARM 
46.12.1204 (7) ldl and is applied to all employees that are 
below the minimum wage requirements. 

Cd) Payment is limited to the medicaid share of the 
minimum wage increase and related employer contributions based 
on the percentage of medicaid utilization at each facility 
computed from SRS-MA15 <monthly nursing home staffing report) 
for the three month period January. February and March 1990. 

(el The amount of the minimum wage per diem rate adjust­
ment for each facility impacted is fixed and not subject to 
adjustment based on changes in the provider's salary schedule 
and/or staffing patterns. 

(fl The estimated annualized medicaid days for each 
provider are identified in the department's medicaid bed day 
report for fiscal year 1990. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

46,12.1205 PAYMENT PROCEDURES Subsections (1) through 
(2) (a) (ex) (A) (IV) remain the same. 

·( i) Pre, iders 111ay hi 11 the dellartl!lel'\t sel'arately fer 
mtrse aide wa~e inet"eaeee il'l aeeerdaRee ~o~ith A."lfl 46.12. 1204 
t?+-o-

Subsections (2) (b) through (8) remain the same. 
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Sec. 53-6-113 MCA 
Sec. 53-6-101 MCA 

3. The proposed rule change is necessary to provide for 
an aggregate increase in total reimbursement to nursing facil­
ities of 3% effective July 1, 1990 as mandated by the 1989 
legislature. Included in the 3t increase will be a Jt 
increase in property reimbursement. In addition to the 
general 3% rate increase, the rule contains the following 
adjustments to nursing facility reimbursement. 

An adjustment to the nursing facility reimbursement rate is 
necessary to address the costs of complying with OBRA 1987 and 
1989 requirements and will be added to the facility operating 
rate. For the period July 1, 1990 through September 30, 1990, 
the federal government has mandated that the Medicaid program 
reimburse both the Medicaid and non-Medicaid shares of nurse 
aide training costs. Effective October 1, 1990 through June 
30, 1991, the Medicaid agency will only be required to reim­
burse the Medicaid share of the costs of implementing the OBRA 
requirements. Effective April 1, 1990 and April 1, 1991, the 
federal minimum wage requirements will increase to $3.80 and 
$4. 2 5 respectively. This rule change is necessary to meet 
federal law requirements that Medicaid rates take into account 
the costs of th11 minimum wage increase. This rule change 
provides for a rate adjustment to cover the direct impact of 
the increase in minimum wages at only those facilities that 
are directly affected by the new requirements. The employer's 
contribution increase tied to this increase in minimum wage 
will be included in the rate adjustment. Payment will be 
limited to the percentage of Medicaid utilization at each 
facility. 

The proposed rule would establish FY91 as a base year for 
reimbursing ICF/MR facilities. The change will allow the 
Medicaid program to reimburse increased ICF/MR allowable 
costs. This change is necessary to allow federal financial 
participation in the necessary costs incurred to provide 
ICF/MR services. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, MT 59604-4210, no later than 
July 19, 1990. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

6. These rules will be applied retroactively to July 1, 
1990. 

11-r.; 14/~o 
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~al =dd Rehabihta­
tion services 

certified to the Secretary of State .Jyne ' 1990 . 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 
46.12.590, 46.12.591, 
46.12.592 and 46.12.599 
pertaining to inpatient 
psychiatric services 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED AMENDMENT 
OF RULE 46.12.590, 
46.12.591, 46.12.592 AND 
46.12.599 PERTAINING TO 
INPATIENT PSYCHIATRIC 
SERVICES 

1. on July 11, 1990, at 2:00 p.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita­
tion Services Building, 111 Sanders, Helena, Montana to 
consider the proposed amendment of Rule 46.12.590, 46.12.591, 
46.12.592 and 46.12.599 pertaining to inpatient psychiatric 
services. 

2. The rule as proposed to be amended provides as 
follows: 

46.12.590 INPATIENT PSYCHIATRIC SERVICES. PURPOSE AND 
DEFINITIONS Subsection (1) remains the same. 
(a) These rules implement Title XIX of the social secur­

ity Act iHel~diHg applieable see~ieH ef ~i~le gng 42 CFR~ 
+H-sections 447.1 through 447.45. 447.300 through 447,304, 
and 447.325. and allow the department to pay for inpatient 
psychiatric hospital services for persons under the age of 21 
through the use of rates that are reasonable and adequate to 
meet the costs that must be incurred by efficiently and econo­
mically operated facilities to provide services in conformity 
with applicable Montana and federal laws, regulations, and 
quality and safety standards. The department hereby adopts 
and incorporates by reference 42 CFR sections 44 7. 1 through 
447.45. 447.300 through 447.304, and 447.325. Copies of these 
federal regulations may be obtained from the Department of 
Social and Rehabilitation Services, P.o. Box 4210, 111 
sanders, Helena. MT 59604-4210. 

Subsection (2) remains the same. 
(a) "Inpatient psychiatric services" means services that 

are provided in accordance with ~ 42 CFR, pa~~ 447, s~b 
pa~~ A aftd see~ieHs 447,399 ~h~e~qh 447.394 aHa see~iefl 
447.325 sections 440.160 and 441.150 through 441.156. which 
provide definitions and program requirements and whieh al"e 
fedel"al ~eg~latiel'ls which the department hereby adopts and 
incorporates by reference. A copy of the cited regulations 
may be obtained through the Department of social and Rehabili­
tation Services, P.O. Box 4210, 111 Sanders, Helena, MT 59604= 
4210. Inpatient psychiatric services are services that meet 
those provisions and are provided in an inpatient hospi ta 1 
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facility or residential treatment facility that is devoted to 
the provision of psychiatric services for persons under the 
age of 21. 

(b) "Devoted to the provision of psychiatric services 
tor persons under the age of 21 11 means a hospital facility ru;: 
residential treatment facility whose goals, purpose and care 
are designed for and devoted exclusively to persons under the 
age of 21. 

Subsections (2) (c) through (2) (j) remain the same. 
(kl "Acute psychiatric inpatient care" means hospital 

based active treatment provided under the direction of a 
physician for a psychiatric episode which has a relatively 
sudden onset and a short severe course. Ibe psychiatric 
episode must be of such a nature as to pose a significant and 
immediate danget to self. others. ot the public safety or one 
which has resulted in marked psychosocial dysfunction or grave 
mental disability of the patient. The therapeutic interven­
tion must be aggressive and designed to achieve the patient's 
discharge from inpatient status or to a less restrictive 
environment at the earliest possible time. 

Cll "Residential psychiatric care" means comprehensiye, 
active psychiatric treatment under the supervision of a physi­
cian in a f~cility designed and organized to provide twenty­
four bour residential care. Recipients must haye been 
diagnosed or evaluated as being psychiatrically impaired and 
have emotional. psychological or behavioral dysfunctions. The 
therapeutic intervention must be aggressive and designed to 
achieve the patient's discbarge from inpatient status or to a 
less restrictive environment at the earliest possible time. 

Cml "Inpatient hospital facility" means a hospital 
facility whose goals. purpose and care are designed for and 
devoted exclusively to persons under the age of 21. 

!nl "Residential treatment facility" means a facility of 
not less than 30 beds tbat is accredited by tbe Joint Commis­
sion on Accreditation of Hea1tb Care Organizations CJCAHO!. 
ang is operated by a nonprofit corporation or association for 
tb~ primary purpose of providing active treatment services for 
mental illness in a non-bospital based residential setting to 
persons under 21 years of age. 

Col "Active treatment" means implementation of a profes­
sionally developed and supervised individual plan of care that 
is: 

I i l developed and implemented no later than 14 days 
after admission; 

liil designed to agbieye the recipient's discharge from 
inpatient status at the earliest possible time: and 

Ciiil meet~ the requirements of 42 CFR 441.155, 
!pl "Emergency admission" means an admission for treat­

ment of a sudden onset of a psychiatric condition manifesting 
itself by acute symptoms of such severity that the absence of 
immediate medical attention could reasonably be expected to 
result in serious dysfunction of a bodily organ or part or in 
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the death of the individual or in harm to another Pe.rson by 
the individual. 

Cal "Working day" means any day Monday through FridayL 
8:00a.m. to 5:00p.m •. excluding state holidays. 

(3) Medicaid payment is not allowable for services 
provided in an inpatient psychiatric hospital that do not meet 
the definition of acute psychiatric inpatient care set forth 
in ARM 46.12.590(2) Ckl or for services orovided in a residen­
tial treatment facility that do not meet the definition of 
residential psychiatric care set forth in ARM 46.12.590(2) Cl). 

C4l Medicaid reimbursement is not available for services 
until and unless a certification of need for services. as 
defined in 42 CFR 441.152Cal and 153. has been completed: 

Cal prior to admission. for an individual who is a 
recipient of medicaid when admitted to the facility; 

Cb) within 14 days after an emergency admission; QK 
Cc) for individuals applying for medicaid while in the 

facility. within 14 days after an eligibility determination 
and covering the entire stay in the facility, 

(5) The provider must notify the department's designated 
review organization within three working days of an emergency 
admission so that a certification can be completed within 14 
days of admission. If the provider fails to timely notify the 
reyiew organizations. the department shall deny reimbursement 
for the period from admission ana the actual date of notifica­
tion. 

C6l The provisions of ARM 46.12.590 and 591 which pro­
vide medicaid coverage of and payment for residential treat­
ment facility services terminate on July 1. 1991. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-139 MCA 

46.12.591 INPAtiENT PSYCHIATRIC SERVICES. PARTICIPATION 
REQUIREMENTS Subsection (1) remains the same, 
(a) maintain a current license as a hospital or a resi­

dential treatment facility under the rules of the department 
of health and environmental sciences to provide inpatient 
psychiatric services; 

Subsections (1) (b) through (1) (f) remain the same. 
(g) for hospital providers, comply with+ 
(i) ~itle 42 CFR sections 482.1 through 482.62 and meet 

the requirements of section 186l(f) of the Social security 
Act-t---er. which are federal regulations and statutes setting 
forth requirements for psychiatric hospitals. The department 
hereby adopts and incorporates by reference the above-cited 
regulations and statutes. copies of these regulations and 
statutes may be obtained from the pepartment of Social and 
Rehabilitation Services. P.O. Box 4210, 111 Sanders. Helena, 
MT 59604-4210. 

(tih) be accredited by the '},Ioint egommission on 
a[!ccreditation of llest~H:als Health Care organizations (JCAIIQ). 
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(A) 'l'he feaeral re~Hlatien~ eitea aeeo.·e in st~h~eetien 
(1) (~)(i) define reqt~irements fer psyehiatrie faeilities whieh 
the def!artment heresy aaepts anfi inearperates hereil'l hy refer 
enee. A eepy ef the re~t~latiel'l~ eited ahawe ~ay he ebtained 
thrai!O!Jh the Bepart~eftt: ef 6aeial ami Rehahilitatien 6er•rieea, 
p.o. Bex 4210, 111 6anaers, Helena, PI'P 59604; 

(hi) for hospital providers, participate in medicare or 
reimburse the department an amount adequate to cover the 
increased administrative and audit functions normally 
performed by the medicare intermediary. These funds shall be 
deposited with the state either upon entering a provider 
agreement or at the beginning of the applicable state fiscal 
year, whichever is earlier. The amount of funds per facility 
shall not be less than twenty five thousand dollars ($25,000) 
per state fiscal year; 

original subsections (1) (i) and (1) (j) remain the same 
but are recategorized as subsections (1) (j) and (1) (k). 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-139 MCA 

46.12.592 INP~TIENT PSYCHIATRIC SERVICES. REIMBURSEMENT 
Subsections (1) through 5) (c) remain the same. 
(d) The cost per day ceiling established under this 

section applies to operating costs incurred by a provider in 
furnishing inpatient services. These operating costs exclude 
the costs of malpractice insurance and capital-related costs 
described in 42 CFR 405.4H tll.,_l]_Q, which is a federal 
regulation which the department hereby adopts and incorporates 
by reference. A copy of the cited regulations may be obtained 
through the Department of Social and Rehabilitation Services, 
P.O. Box 4210, 111 Sanders, Helena, MT 59604. 

Subsections (5) (e) through (B) (a) remain the same. 
(b) Exceptions to the ceiling on the rate of cost in­

creases may be allowed as described in 42 CFR 405.463 413.40 
(g) which is a federal regulation which the department hereby 
adopts and incorporates by reference. A copy of the cited 
regulations may be obtained through the Department of Social 
and Rehabilitation services, P.o. Box 4210, 111 sanders, 
Helena, MT 59604. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

46.12.599 INPATIENT PSYCHIATRIC SERVICES. UTILIZATION 
REVIEW AND CONTROL (1) Prior to admission and as 

frequently as the department may deem necessary, the depart­
ment will evaluate the necessity and quality of services for 
each medicaid patient, in accordance with ~ 42 CFR7 
sections 441.150 through 441.156, 441.152, 441.153, 456.3, 
~. 456.150 through 456.245 and 456.600 through 456.614, 
which are federal regulations which set forth utilization 
review and control criteria and which the department hereby 
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adopts and incorporates by reference, 
regulations may be obtained through the 
and Rehabilitation Services, P.o. Box 
Helena, MT 59604-4210. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

A copy of the cited 
Department of Social 
4210, 111 Sanders, 

3. The proposed amendments to ARM 46.12.590 and 591 
which provide Medicaid coverage of and payment for residential 
treatment facility services will be applied retroactively to 
July 19, 1990. 

4. This amendment is necessary to implement Medicaid 
coverage of inpatient psychiatric services for persons under 
the age of 21 provided in residential treatment facilities, as 
allowed under House Bill (HB)304, 1989 Legislature. See 
Section 53-6-139, MCA. This coverage will commence July 1, 
1990 and terminates July 1, 1991, as required by HB304. This 
amendment is also necessary to more specifically define 
services covered under the inpatient psychiatric program. 
More specific definitions will facilitate mandatory prescreen­
ing and utilization review procedures, which are designed to 
assure that Medicaid pays only for medically necessary 
services delivered in the least restrictive setting and the 
most cost-effective manner. Finally, this amendment is neces­
sary to update and correct references to federal regulations 
incorporated into the department's rules. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, Montana 59604-4210, no later 
than July 19, 1990. 

6. The Office of Legal Affairs, Department of Social 
and Rehabilitation services has been designated to preside 
over and conduct the hearing. 

D1rector, Socal and Rehabilita­
tion services 

Certified to the Secretary of State ______ J_u_n_e_4 __________ , 1990. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I 
through XXIV, the 
amendment of Rules 
46.10.701, 46.10.702, 
46.10.704, 46.10.705, 
46.10.707, 46.10.708 and 
46.10.710, and the repeal 
of rules 46.10.308, 
46.10.309, 46.10.310, 
46.10.311, 46.10.312, 
46.10.313, 46.10.601 
through 46.10.608 and 
46.10.713 pertaining to 
the Montana JOBS program 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF 
RULES I THROUGH XXIV, THE 
AMENDMENT OF RULES 
46.10.701, 46.10.702, 
46.10.704, 46.10.705, 
46.10.707, 46.10.708, AND 
46.10.710, AND THE REPEAL 
OF RULES 46.10.308, 
46.10.309, 46.10.310, 
46.10.311, 46.10,312; 
46.10.313, 46.10.601 
THROUGH 46.10.608 AND 
46.10.713 PERTAINING TO THE 
MONTANA JOBS PROGRAM 

1. On July 10, 1990, at 9:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita­
tion Services Building, 111 Sanders, Helena, Montana to con­
sider the proposed adoption of Rules I through XXIV, the 
amendment of Rules 46.10.701, 46.10.702, 46.10.704, 46.10.705, 
46.10. 707, 46.10. 708 and 46.10. 710, and the repeal of rules 
46.10.308, 46.10.309, 46.10.310, 46.10.311, 46.10.312, 
46.10.313, 46.10.601 through 46.10.608 and 46.10.713 pertain­
ing to the Montana JOBS program. 

2. The rules as proposed to be adopted provide as 
fallows: 

[RULE I 1 PURPOSE ( 1) These rules implement the JOBS 
program for persons who are recipients of aid to families with 
dependent children (AFDC) authorized by the federal Family 
Support Act of 1988, Public Law 100-485, codified at 42 CFR 
section 681 et seq. , and by 53-4-701 et seq. MCA. The JOBS 
program is to provide education, training, and work activities 
and support services to assist participants in becoming econo­
mically self-sufficient. 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-2-201, 53-5-211, 53-4-215, 

53-2-1102, 53-2-1103, 53-2-1104, 53-2-1105, 
53-2-1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA 

53-2-1101, 
53-2-1106, 

[RULE Ill DEFINITIONS (1) "Adult recipient" means a 
person other than a dependent child who is included in the 

tlAR Notice No. 46-2-<il7 11-6/ll/90 



-1123-

AFDC assistance unit. A child who is the caretaker relative 
of another dependent child whose needs are met with payments 
of aid to families with dependent children is for the purposes 
of the JOBS program considered to be an adult recipient. 

(2) "Basic and remedial education" means training in 
basic reading, writing, and arithmetic skills necessary to 
bring the participant to the level of competence required in 
the participant's employability plan. 

(3) ''Caretaker parent" means the natural or adoptive 
parent in an assistance unit who functions as a provider of 
maintenance, physical care and guidance for the children. 

(4) "Case file" means the record maintained for a parti­
cipant during the course of participation in the program. 

(5) "Case management" means the process for formulating 
and developing an employability plan for a participant. 

( 6) "Case manager" means the person who provides case 
management for a participant in the JOBS program. 

(7) "Community work experience" means a program to 
improve the employability of a participant through the devel­
opment in nonprofit employment of the person's skills, 
experience and confidence. 

(A) "Conciliation" means the informal process provided 
for in [Rule XXI], for resolving a participant's complaint, 
grievance, or dispute. 

(9) "DepartmtO!nt" means the department of social and 
rehabilitation services. 

(10) "Educational activities" means high school educa­
tion or the equivalent thereof, basic and remedial education, 
and English as a second language. 

(11) "Employability plan" means a written plan developed 
with the participant that sets forth services and activities 
that are intended to assist the participant in obtaining and 
retaining employment. 

(12) "English as a second language (ESL)" means class­
room training for persons with limited or no skills in 
English, that provides them with sufficient command of the 
English language to compete in the labor market or to par­
ticipate in training. 

(13) "Exempt" means an AFDC recipient or applicant who 
is not required by the Act to participate in JOBS. 

(14) "General education development (GED)" means train­
ing provided to persons who need a high school education or 
its equivalent in order to obtain appropriate employment. 

( 15) "Good cause" means an acceptable reason as deter­
mined by the department excusing a participant's failure to 
comply with a program requirement applicable to the par­
ticipant. 

(16) "Group job search" means the provision to a group 
of counseling, training, information dissemination, and peer 
support activities which are for the purpose of providing 
guidance and support in obtaining employment. 

(17) "Incapacity or incapacitated" means a physical or 
mental defect, illness or impairment diagnosed by a lico?nsed 
physician or psychologist which is sufficiently serious as to 
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eliminate or substantially reduce the parent's ability to 
obtain and retain employment for a period expected to last at 
least thirty (JO) days. 

(18) "Individual job search" means the provision on a 
one-to-one basis of employment counseling and information 
dissemination which is for the purpose of providing guidance 
and support in obtaining employment. 

(19) "Initial assessment" means a process to determine a 
person's employment potential and service needs. 

(20) "JOBS" means the job opportunities and basic skills 
training program required by section 402(a)(l9) of the Social 
Security Act, as amended by section 201(a) of the Family 
Support Act of 1988 (Public Law 100-485); 53-4-701 et seq. MCA 
and these rules. 

( 21) "JOBS contract" means an agreement or contract 
entered into with the department or its agent by the JOBS 
participant describing the participant's obligations, length 
of participation, and activities to be provided. 

(22) "Job development and placement" means developing or 
finding job openings and assisting participants in obtaining 
those openings. 

(2J) "Job readiness activities" means instruction in job 
seeking and job retention skills. 

(24) ~Job skills training" means vocational training for 
a specific occupational area conducted by an instructor in a 
non-work site or a classroom setting. 

(25) "Lead agency" means an entity the department con­
tracts with to conduct a JOBS program in a county. 

( 26) "Mandatory or non-exempt'' means an AFDC applicant 
or recipient who is required by the Act to participate in 
JOBS. 

( 27) "On-the-job training (OJT)" means training in the 
private or public sector given to a participant, occurring 
while the participant is engaged in productive work and pro­
viding knowledge or skills essential to the full and adequate 
performance of the job. 

(28) "Orientation" means a process to provide AFDC 
recipients with information on JOBS, availability of program 
activities, available supportive services, and contractor and 
participant responsibilities. 

( 29) HPost secondary education" means a field of 
instruction approved by the Montana commissioner of higher 
education offered by an institution of higher education . 

(30) "Recipient" means a person who is eligible for and 
receiving AFDC, including a person who is eligible for AFDC 
but does not receive an actual grant because the amount is 
less than $10 but more than zero, or because a person who is il 

participant in work supplementation or is a household member 
receives a periodic extra pay check and the grant is temp­
orarily suspended. 

(31) "Self-initiated education or training" means train­
ing received by a participant without referral or assistance 
from a case manager. 
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(32) "Supportive services" means expenses and services 
necessary for a participant's participation in training or 
acceptance of a job. 

(33) "Training activities" means job skills training, 
job readiness activities and job development and placement. 

(34) "Work activities" means job search, on-the-job 
training, work supplementation and community work experience. 

( 3 5) "Work supplementation" means the program provided 
for at ARM 46.10.701 et seq. which has as its purpose to 
improve the employability of participants who have not other­
wise been able to obtain employment. 

AUTH: 
IMP: 

53-2-1102. 
53-2-1107. 

Sec. 53-4-212 MCA 
Sec. 53-2-201, 53-5-211, 53-4-215, 

53-2-1103, 53-2-1104, 53-2-1105, 
53-2-1108, 53-2-1109, and 53-2-1110 MCA 

53-2-1101, 
53-2-1106, 

[RULE IIIJ ELIGIBILITY (1) A person who is eligible 
for aid to families with dependent children, as provided for 
at ARM 46.10.301 et seq., is required to participate in the 
JOBS program as provided for in these rules unless the person 
is exempted: 

(a) as provided for in subsection (2); 
(b) the department determines that it does not have the 

resources to provide the services of the program to the 
person; or 

(c) the JOBS program is not available in the county 
where the person resides. 

(2) The following persons are exempt from participation 
in JOBS: 

(a) a person under the age of 16; 
(b) a person residing at a location more than 1 hours 

distance in commuting time. Th.is excludes the time necessary 
to transport a child to and from a child care facility; 

(c) a person age 16 to 18, who is enrolled and regularly 
attending elementary, secondary, vocational, or technical 
school as a full-time student as defined by the institution; 

(d) a dependent child between the ages of 18 and 19 who 
is a full-time student and expected to complete the education 
program before the age of 19; 

(e) a person who is incapacitated, verified in writing 
by a licensed physician or psychologist, which, by itself or 
in conjunction with age, prevents the person from engaging in 
employment or training for a continuous period of at least 30 
days; 

(f) a person required to be in the home to care for an 
incapacitated member of the household if the need for care is 
verified in writing by a licensed physician or psychologist; 

(g) a pregnant woman after the third month of pregnancy, 
if the pregnancy and period of the pregnancy are verified in 
writing by a licensed physician or designee or a certified 
nurse-midwife; 

(h) a parent or other caretaker relative who personally 
provides care for a child under the age of 3 years, unless the 

1]-f./14/90 



-1126-

parent or caretaker relative is age 16 through 19, has not 
completed high school or its equivalency, and there is full­
time child care available; 

( i) a woman recuperating from childbirth as prescribed 
by her physician; 

(j) a person not residing in a designated JOBS county; 
(k) a person working an average of 30 hours or more per 

week in unsubsidized employment and receiving minimum wage or 
more or though not receiving minimum wage is working through 
an employability plan for self employment; 

(1) a person 60 years or older; or 
(m) a person serving as a full-time volunteer (as 

defined by the VISTA agency) under the volunteer's in service 
to America (VISTA). 

(3) When exempt status cannot be established until 
medical information is provided, a person can be classified as 
temporarily exempt. However, the JOBS status determination of 
exemption must be completed within 60 days. 

(4) The selection of persons to participate in the 
program will be within the discretion of the department or its 
designee lead agencies. 

(5) In selecting persons to participate in the program 
priority must be given in the following order: 

(a) nonexempt persons who request participation; 
(b) nonexempt persons directed by the department to 

participate; or 
(c) exempt persons who volunteer to participate. 
(6) Not all eligible AFDC recipients will be selected 

for JOBS participation. Those persons not selected will be 
referred at a later time. 

(7) Placement of persons into the services made avail­
able will be based upon the fallowing factors: 

(a) the suitability of the available services for meet­
ing the person's needs as identified in the employability 
plan; 

(b) 
(c) 

goals. 

the availability of the necessary services; and 
the ability of the department to meet performance 

(8) The selection of persons to participate will be 
based on a system designed by the county in which participa­
tion is sought. The selection system must be based on the 
criteria of these rules and be approved by the department. 

(9) If an on-the-job training participant becomes 
ineligible for AFDC due to excess earned income, the partici­
pant may remain a JOBS participant for the duration of the 
training and may be eligible for case management and suppor­
tive services available to other JOBS participants who become 
employed, for up to ninety (90) days after the ineligibility. 

AUTH: 
IMP: 

53-2-1102' 
53-2-1107, 

Sec. 53-4-212 MCA 
sec. 53-2-201, 53-5-211, 53-4-215, 

53-2-1103, 53-2-1104, 53-2-1105, 
53-2-1108, 53-2-1109, and 53-2-1110 MCA 

1\J\R Not icc> No. 46-2-617 
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[RULE IVJ SERVICES (1) The following services may be 
provided to a participant in the JOBS program in accordance 
with their employability plan: 

(a) educational activities below the post-secondary 
level determined by the case manager to be appropriate to the 
participant's employment goal. 

(b) job skills training; 
(c) job development and placement; 
(d) individual or group job search; 
(e) on-the-job training; 
(f) community work experience; 
(g) work supplementation; 
(h) training services in a post secondary setting; 
(i) supportive services; and 
(j) self-initiated education and training. 

AUTH: 
IMP: 

53-2-1102' 
53-2-1107' 

Sec. 53-4-212 MCA 
Sec. 53-2-201, 53-5-211, 53-4-215, 

53-2-1103, 53-2-1104, 53-2-1105, 
53-2-1108, 53-2-1109 1 and 53-2-1110 MCA 

53-2-1101, 
53-2-1106, 

[RULE VJ PARTICIPATION REQUIREMENTS FOR EPUCAT!ONAL 
ACTIVITIES ( 1) A caretaker relative under 20 who has 

not completed high school or its equivalent must participate 
in educational activities in pursuit of a high school diploma 
or its equivalent if the case manager determines that such 
educational activities are appropriate. 

(a) A caretaker relative, 16 or 17 years of age, may be 
exempted from high school or equivalent education attendance 
if the determination is based on an educational assessment and 
if a provision is made for the person to participate in 
another educational activity or work activitv. 

(b) A caretaker relative, age 16 through 19, caring for 
a child under the age of 3 is exempt from educational activi­
ties unless full-time child care is available. 

(c) A caretaker relative under age 20 not exempted from 
education activities may be required to participate in train­
ing or work activities in lieu of educational activities if 
the person is not making satisfactory progress in educational 
activities or an educational assessment determines education 
activities are not appropriate for the person. 

(2) A participant who has attained the age of 20 years 
or older and who has not earned a high school diploma or its 
equivalent, may be provided educational activities if such 
activities are determined by the case manager to be appro­
priate. Any other services or activities may not be permitted 
to interfere with their participation in appropriate educa­
tional activities. 

(3) The determination of the appropriateness of educa­
tional activities is based on: 

(a) results of the participant's available educational 
assessment; 

(b) the participant's social and psychological hietory; 
(c) availability of educational resources; and 
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(d) the employment goals of the participant specified in 
the employability plan. 

AUTH: 
IMP: 

53-2-1102, 
SJ-2-1107, 

Sec. 53-4-212 MCA 
Sec. 53-2-201, 53-5-211·, 53-4-215, 

53-2-1103, 53-2-1104, 53-2-1105, 
53-2-1108, 53-2-1109, and 53-2-1110 MCA 

53-2-1101, 
53-2-1106, 

[RULE VIJ PAR~ICIPATION REQUIREMENTS FOR UNEMPLOYED 
PARJ;t!TS (1) In an unemployed parent assistance unit, 

both parents may be required to participate in the JOBS 
program. 

(a) In an assistance unit with a child under the age of 
three, the family may decide which parent will qualify for the 
exemption of caring for the child. 

(b) If the other parent in an assistance unit with a 
sanctioned unemployed parent refuses to participate in the JOBS 
program, that person as provided for in [Rule XX] will not 
receive their portion of the assistance unit's grant. 

AUTH: 
IMP: 

53-2-1102' 
53-2-1107' 

Sec. 53-4-212 MCA 
Sec. 53-2-201, 53-5-211, 53-4-215, 

53-2-1103, 53-2-1104, 53-2-1105, 
53-2-1108, 53-2-1109, and 53-2-1110 MCA 

53-2-1101' 
53-2-1106, 

[RULE VIIJ REQUIREMENTS FOR SATISFACTORY PROGRESS IN 
EDUCATIONAL AND WORK AND TRAINING ACTIVITIES ( 1) For 

educational activities, post secondary education and self­
initiated education and training satisfactory progress is: 

(a) performance meeting the educational institution's 
standard requirements; 

(b) completion within the time periods specified in the 
employability plan; and 

(c) attendance at 75% or more of the activities 
scheduled for the program the person is participating in. 

(2) For work and training activities, satisfactory 
progress is: 

(a) attendance at activities scheduled for the program 
the person is participating in; and 

(b) completion within the time periods specified in the 
employability plan. 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-2-201, 53-5-211, 53-4-215, 

53-2-1102, 53-2-1103, 53-2-1104, 53-2-1105, 
53-2-1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA 

53-2-1101, 
53-2-1106' 

.._[R..,_U""L""E"--"_,V_.I""I-"I:~ SEARCH (1) Participants may be re­
quired to participate in individual or group job search a 
maximum of eight weeks or its equivalent in a twelve month 
period. 

(2) 
sequently 

If a family becomes ineligible for AFDC and sub­
reapplies and is determined eligible, the JOBS 
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participant may be required to complete another 8-week job 
search if determined necessary by the case manager. 

(3) Additional job search may be required in conjunction 
with some other education, training, or employment activity 
which is designed to enhance the participant's employment pro­
spects. 

AUTH: 
IMP: 

53-2-1102, 
53-2-1107, 

Sec. 53-4-212 MCA 
Sec. 53-2-201, 51-5-211, 53-4-215, 

53-2-1103, 53-2-1104, 53-2-1105, 
53-2-1108, 53-2-1109, and 53-2-1110 MCA 

53-2-1101, 
53-2-1106' 

[RULE IXJ ON-THE-JOB TRAINING (OJTI (1) At the end of 
the on-the-job training, the participant is expected to be 
retained as a regular employee. 

( 2) The participant 1 s training and work in an on-the­
job training placement will be governed by a contract entered 
into with the employer. 

(a) The term of the contract will be for a period of no 
more than 6 months. 

(b) The contract will provide: 
( i) specific tasks that are to be taught to the par-

ticipant; 
(ii) reasonable time periods for completion of the spe­

cific tasks in the training program; and 
(iii) the wages and benefits to be provided. 
(3) The tasks to be taught to the participant must 

relate to the responsibilities of the position the participant 
is taking. 

(4) The time periods are to be based on the best inter­
ests of the participant and may not exceed the time allowed 
for that type of a position by the specific vocational prepar­
ation level from the training time conversion chart of the 
Dictionary of Occupational Titles of the United States depart­
ment of labor. 

(5) The wages and benefits to be provided must be 
reasonably similar to those provided for similar positions 
with the employer and generally in the area. 

(a) If the position given to the participant is subject 
to a labor contract, the wages and benefits provided to the 
participant must be in accord with that labor contract. 

AUTH: 
IMP: 

53-2-1102' 
53-2-1107, 

Sec. 53-4-212 MCA 
Sec. 53-2-201, 53-5-211, 53-4-215, 

53-2-1103, 53-2-1104, 53-2-1105, 
53-2-1108, 53-2-1109, and 53-2-1110 MCA 

53-2-1101, 
53-2-1106, 

LRULE Xl TRAINING SERVICES--POST SECONDARY 11) A post­
secondary education program is appropriate for a participant 
if: 

(a) the training provides skills for jobs that will lead 
to self-sufficiency and that are available in the local area 
or areas within Montana the participant is willing to move to; 
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(b) the participant's program attendance is at least 
half time as defined by the institution; 

(c) the participant, by the institution's standards, is 
making satisfactory progress; and 

(d) the program is consistent with the participant's 
employment goals. 

(2) The cost of post-secondary education including 
tuition, books, and fees will not be paid for with JOBS funds. 

(3) A participant attending a JOBS approved post­
secondary education program may be eligible for supportive 
services deemed necessary for participation, including child 
care. 

AUTH: 
IMP: 

53-2-11021 
SJ-2-1107 1 

Sec. 53-4-212 MCA 
Sec. 53-2-201, 53-5-211, 53-4-215, 

53-2-1103, 53-2-1104, 53-2-1105, 
53-2-1108, 53-2-1109, and 53-2-1110 MCA 

53-2-1101, 
53-2-1106, 

[RULE XIJ COMMUNITY WORK EXPERIENCE PROGRAM (CWEPJ 
(1) Work experience participation is limited to public 

service, public work sites or private non-profit organizations 
and must serve a useful public purpose. 

(2) The work conditions provided to work experience 
participants. must be reasonable and safe. 

( 3) Community work experience program work assignments 
must take into account the prior training, experience and 
skills of a participant. 

(a) Assignments must be within reasonable commuting 
distance of the participant's residence. 

(b) If possible, a choice of sites may be offered to the 
participant. 

(c) The maximum number of hours per month that a parti­
cipant may be required to participate in a work experience 
assignment is the number of hours which would result from 
dividing the AFDC grant amount by the federal minimum wage. 

(d) Educational activities must take priority for those 
p~rsons under 24 years of age. 

(e) The participant's employability plan must be re­
viewed and be revised as appropriate every 90 days of a 
person's participation in community work experience program 
and at the conclusion of each CWEP assignment. 

(4) Work experience activities may not be in violation 
of applicable federal, state, or local health and safety 
standards. 

( 5) Work experience activities may not be related to 
politics, elections, or partisan activities. 

(6) A work experience participant may not: 
(a) replace a regular employee; 
(b) fill an established unfilled position or a position 

developed in response to or in anyway associated with the 
existence of a strike, lockout or other bonafide labor dis­
pute; or 

(c) violate any 
employees and employer. 

1!1\R Notice No. 4~-2-617 
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(7) The contractor will be responsible for the following 
activities: 

(a) the recruitment and development of work sites; 
(b) the writing of work site agreements; 
(c) determining the number of hours participants must 

work at sponsor work sites; 
(d) assignment of participants to sponsors; 
(e) timely notification to sponsors when there is a 

change in the number of hours participants will be assigned to 
the work site; 

(f) collection of attendance and evaluation reports; 
(g) resolution of problems between sponsors and par­

ticipants; and 
(h) compiling data, making required reports and monitor­

ing absences. 
(8) Worker's compensation coverage must be provided for 

all participants. 
(9) An agreement must be signed with the department by 

the contractor and the employer before any work experience 
participants are placed. 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-2-201, 53-5-211, 53-4-215, 

53-2-1102, 53-2-1103, 53-2-1104, 53-2-1105, 
53-2-1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA 

53-2-1101' 
53-2-1106, 

fRULE XIIJ SELF-INITIATED SERVICES (1) A person already 
engaged in education or training at the time that that person 
would otherwise commence participation in JOBS is considered 
to have self-initiated an education or training program. 

(2) A self-initiated program will be acceptable if: 
(a) the education or training provides skills for jobs 

that will lead to self-sufficiency and that are available in 
the local area or areas within Montana the person is willing 
to move to; 

(b) the person is enrolled on at least a half time basis 
as defined by the institution; 

(c) the person is making satisfactory progress; and 
(d) the program is consistent with the person's employ­

ment goals. 
(3) Child care is the only supportive service which may 

be provided to a person in self-initiated training. 

AUTH: 
IMP: 

53-2-1102' 
53-2-1107, 

Sec. 53-4-212 MCA 
sec. 53-2-201, 53-5-211, 53-4-215, 

53-2-1103, 53-2-1104, 53-2-1105, 
53-2-1108, 53-2-1109, and 53-2-1110 MCA 

53-2-1101, 
53-2-1106. 

fRULE XIII1 SUPPORTIVE SERVICES AVAILABILITY 
(1) Supportive services are those expenses and services 

determined necessary for a person to participate in JOBS and 
may include: 

(a) transportation costs necessary for JOBS participa­
tion; 
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(i) allowable transportation services are: 
(A) the cost of public transportation or, if unavail­

able, reimbursement for private vehicle at 17.5 cents per 
mile, up to $75.00 per week; 

(B) liability insurance for necessary private transport 
not to exceed a total of $110.00 during the twelve (12) months 
following enrollment in the program and any twelve months of 
any successive twelve month enrollment period in the program; 
and 

(C) auto repairs for necessary private transport not to 
exceed a total of $500.00 during the twelve (12) months fol­
lowing enrollment in the program and any twelve months of any 
successive twelve month enrollment period in the program. 

(b) tools for specific job or training needs have been 
established not to exceed a total cost of $300.00 during the 
twelve (12) months following enrollment in the program and any 
twelve months of any successive twelve month enrollment period 
in the program; 

(c) clothing and personal needs not to exceed a total 
cost of $100.00 during the twelve (12) months following en­
rollment in the program and any twelve months of any succes­
sive twelve month enrollment period in the program; 

(d) fees including transcripts, applications, birth 
certificates; GED or equivalency not to exceed a total cost of 
$50.00 per month; 

(e) medical services including physical, prescription 
eyeglasses, drugs, immediate dental care can be provided if 
not available through medicaid or another source not to exceed 
a total cost of $150.00 during the twelve (12) months follow­
ing enrollment in the program· and any twelve months of any 
successive twelve month enr~llment period in the piogram; 

(f) counseling if medicaid services have been exhausted; 
(g) other items necessary to search for employment not 

to exceed a total cost of $25.00 per month; and 
(h) other items necessary to obtain and retain employ­

ment including legal or housing fee services: 
(i) not available through other sources including 

emergency AFDC; 
(ii) consistent with employability plan; and 
(iii) not to exceed a total cost of $300 during the 

twelve (12) months following enrollment in the program and any 
twelve months of any successive twelve month enrollment period 
in the program. 

(2) Supportive services may be provided as appropriate 
by the case manager or service provider. 

(3) Provision of supportive services is contingent upon 
the availability of funding. 

(4) The provision of supportive services will be through 
voucher payments. 

(5) Supportive services must be referenced in the 
employment plan and be consistent with employment goals. 

(6) supportive services may not be utilized if the 
participant has similar services available through other 
programs including medicaid. 
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(7) Supportive services are available to a participant 
for up to fourteen ( 14) days when a recipient is awaiting 
receipt of any of the services listed in [Rule IV]. 

AUTH: 
IMP: 

53-2-1102, 
53-2-11071 

Sec. 53-4-212 MCA 
Sec. 53-2-201, 53-5-211, 53-4-215, 

53-2-1103, 53-2-1104, 53-2-1105, 
53-2-1108, 53-2-1109, and 53-2-1110 MCA 

53-2-1101, 
53-2-1106, 

[RULE XIV] AVAILABILITY OF SERVICES AFTER LOSS OF AFQC 
EJ.,IGIBILITX 

eligibility may 
portive services 

(1) A JOBS participant who loses AFDC 
receive case management activities and sup­
for up to 90 days from the date AFDC closes. 

AUTH: 
IMP: 

53-2-1102' 
53-2-1107, 

Sec. 53-4-212 MCA 
Sec. 53-2-201, 53-5-211, 53-4-215, 

53-2-1103, 53-2-1104, 53-2-1105, 
53-2-1108, 53-2-1109, and 53-2-1110 MCA 

53-2-1101' 
53-2-1106, 

!RULE XVJ LEAD AGENCY (1) The department may contract 
with a lead agency to conduct the program within the county. 

( 2) The lead agency is -.t.Qe department's contractor and 
coordinates the provision of t~e"services as set forth in the 
county plan. .._, __ , 

(3) The lead agency may sub-contract for any provisions 
of the county plan. The lead agency will be responsible for 
those portions of the program sub-contracted out. 

{ 4) The lead agency must include assurances in their 
contract with the department that: 

(a) federal funds made available under JOBS will not be 
used to supplant non-federal funds for existing services and 
activities; and 

(b) the services being contracted for are not otherwise 
available from the provider on a non-reimbursable basis. 

AUTH: 
IMP: 

53-2-1102' 
53-2-1107. 

Sec, 53-4-212 MCA 
Sec. 53-2-201, 53-5-211, 53-4-215, 

53-2-1103, 53-2-1104, 53-2-1105, 
53-2-1108, 53-2-1109, and 53-2-1110 MCA 

53-2-1101, 
53-2-1106. 

[RULE XVI] RESPONSIBILITIES OF LEAD AGENCY (1) The 
lead agency must provide an orientation process to provide all 
non-exempt and volunteer AFDC recipients with information on 
the services available through the program, and the con­
tractor's and participant's responsibilities. This orienta­
tion must include but is not limited to: 

(a) education, employment, and training opportunities 
available under the JOBS plan; 

(b) the obligation of the contractor including but not 
limited to: 

(i) coordinating the prov1s1on of case management, 
initial assessment, and supportive services; and 

(ii) developing an employability plan wi.th ttH' 'lSsis­
tance of the participant. 
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responsibility and obligation 
consequences for refusing to 

of the 
parti-

(d) the types and location of child care services acces­
sible to participants in the program. 

(2) The lead agency must conduct an initial assessment 
of employabi 1 ity. The initial assessment may be conducted 
through various methods such as interview, testing, counseling 
and self-assessment instruments. The initial assessment must 
be based on: 

{a) the person's educational, child care and other 
supportive service needs; 

{b) the person's skills, aptitude and prior work exper­
ience; and 

(c) a review of family circumstances. 
(J) The lead agency must enter into with each partici­

pant the mandatory JOBS contract developed by the department. 
The person must be informed of the purpose of the contract 
and the participant's obligations under the contract. 

(4) An employability plan must be developed for each 
participant. 

{5) The lead agency must coordinate and arrange for 
services that will assure effective participation of partici­
pants in the-program. 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-2-201, 53-5-211, 53-4-215, 

53-2-1102, 53-2-1103, 53-2-1104, 53-2-1105, 
53-2-1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA 

53-2-1101' 
53-2-1106, 

[RULE XV II L_{')>.RTICI PANTS EMPLOYABILITY PLAN A liD JOBS 
CONTRACT (1) The employability plan must: 
(a} contain an employment goal for the participant; 
{b) describe services to be provided; 
{c) describe JOBS activities that will be undertaken by 

the participant to achieve the employment goal; 
(d) describe any needs of the assistance unit that might 

be met by JOBS; 
{e) be completed within JO days of enrollment; and 
{f) be re-evaluated at least every 90 days or more often 

if determined appropriate. 
{2) The participant's JOBS contract entered into between 

the department, its designee lead agency, and the participant 
must specify the following: 

{a) the length of participation in the program; 
(b) the hours of participation per week; 
(c) the education, training and employment activities 

and the support services that the participant is to partici-
pate in; 

(d) 
{e) 

the responsibilities of each of the parties; and 
the manner of assessment. 

AUTH: Sec. 53-4-212 MCA 
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IMP: Sec. 53-2-201, 53-5-211, 53-4-215, 
53-2-1102' 53-2-1103' 53-2-1104' 53-2-1105, 
53-2-1107, 53-2-1108, 53-2-1109, and 53-2-1110 MCA 

53-2-1101, 
53-2-1106, 

[RULE XVIII) CASE MANAGEMENT (1) A case manager may be 
available to each participant. 

(2) case management will: 
(a) assess the educational, child care and other suppor­

tive services needs of the participant; 
(b) assess the skills, prior work experience, and em­

ployability of the participant; 
(c) develop a participant's employability plan; 
(d) coordinate the participant's access to services to 

ensure the most appropriate delivery of services to the par­
ticipant; 

(e) assist the assistance unit in obtaining available 
resources and opportunities required for self-support; 

(f) monitor service delivery; 
(g) conduct follow-up and assessment of the par­

ticipant's needs; and 
(h) evaluate the participant's progress toward self­

sufficiency. 
(3) Case management may be provided for up to 90 days 

after termination from the AFDC program. 

AUTH: Sec. 53-4-212 MCA 
IMP: 

53-2-1102. 
53-2-1107, 

Sec. 53-2-201, 53-5-211, 53-4-215, 
53-2-1103, 53-2-1104, 53-2-1105, 

53-2-1108, 53-2-1109, and 53-2-1110 MCA 

53-2-1101, 
53-2-1106, 

[RULE XIXJ GOOD CAUSE (1) A participant has good cause 
for failure to participate in the program due to any of the 
following circumstances: 

(a) illness of the JOBS participant; 
(b) illness of another household member sufficiently 

serious to require the presence of the JOBS participant; 

to: 

(c) required appearance in court or incarceration; or 
(d) an unanticipated emergency, such as, but not limited 

(i) death of a family member; or 
(ii) severe weather conditions, if others in a similar 

situation have the same difficulty. 
(2) A participant has good cause for failure to accept 

employment under the auspices of the program due to any of the 
following circumstances: 

(a) the wage is less than the federal minimum wage; 
(b) child care is necessary and is not available; and 
(c) the net income from the employment is less than the 

assistance unit's cash assistance at the time that the employ­
ment is offered. 

( i) Net income is the gross income less necessary and 
reasonable work related expenses. 

(ii) Necessary and rea~onab1e work related expenses 
include: 
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payments; 

(B) 
(C) 
(D) 
(E) 

AUTH: 
IMP: 

53-2-1102' 
53-2-1107' 
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mandatory payroll deductions excluding child support 

costs of required clothing; 
costs of reasonable work-related transportation; 
union dues; and 
other costs which are necessary to work. 

Sec. 53-4-212 MCA 
53-4-215, 

53-2-1105, 
53-2-1110 MCA 

Sec. 53-2-201, 53-5-211, 
53-2-1103, 53-2-1104, 

53-2-1108, 53-2-1109, and 

53-2-1101, 
53-2-1106' 

!RULE XXI SANCTIONS (1) An AFDC recipient who is 
required to participate in the JOBS program and who par­
ticipates as required and who without good cause refuses or 
fails to participate in the program or refuses or fails to 
accept or maintain employment will lose, as provided for in 
(2), their portion of the AFDC household grant. The sanctions 
will be imposed for failure to participate in all aspects of 
the program including orientation, assessment, employability, 
development planning, case management and participation in 
assigned components. 

(2) The sanctions imposed for failure to participate 
without good cause are the following: 

(a) for the first occurrence: loss of the person's 
portion of the household grant for 1 month or until the 
failure to comply ceases, whichever is longer; 

(b) for the second occurrence: loss of the person's 
portion of the household grant for 3 months or until the 
failure to comply ceases, whichever is longer; or 

(c) tor the third and later occurrences: loss of the 
person's portion of the household grant for 6 months or until 
the failure to comply ceases, whichever is longer. 

( 3) A person who begins to participate again in the 
program must participate for two weeks after the date of 
beginning participation before benefits may be received. 

(4) During the sanction period, the department, for the 
purposes of calculating a household's AFDC grant, will nat 
take into account the needs of the following persons: 

(a) the person, including an only dependent child, who 
failed to participate; or 

(b) the second parent in an unemployed household. 
(5) An exempt volunteer participant in the JOBS program 

who has entered the program and who fails to participate in 
the program will not be allowed to reenter the program unless 
there is no other person seeking an opening in the program. 

AUTH: 
IMP: 

53-2-1102, 
53-2-1107, 

Sec. 53-4-212 MCA 
Sec. 53-2-201, 53-5-211, 53-4-215, 

53-2-1103, 53-2-1104, 53-2-1105, 
53-2-1108, 53-2-1109, and 53-2-1110 MCA 

53-2-1101, 
53-2-1106' 

[RULE XXI I CONCILIATION ( 1) When there is a dispute 
,between the JOBS provider and a participant regarding a re-
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quired JOBS activity, conciliation must be provid~d to resolve 
the dispute. 

(2) Either the participant or the provider may request 
conciliation. 

(3) The conciliation process will begin no later than 
ten (10) days after a request for conciliation has been made. 

(4) conciliation begins with a scheduled appointment 
between the participant and the provider. 

(5) During the initial meeting, the participant's rights 
and responsibilities will be clearly explained including the 
consequences of a continued failure to participate. 

(6) The conciliation process will not exceed 30 days in 
duration. 

( 7) If it becomes apparent that the dispute cannot be 
resolved through conciliation, the process may be terminated 
earlier, upon written notification, either by the participant 
or the provider. 

(B) If it is the provider who initiates the conciliation 
process, after reasonable efforts have been made to conduct the 
meeting and the participant has failed to appear, the provider 
shall terminate the conciliation process. 

(9) The conciliation process must be fair and impartial. 
(10) All conciliation efforts and proceedings and any 

results and proceedings and any results which are achieved 
will be recorded legibly, completely, and accurately in the 
case record. 

(11) When the conciliation period has terminated or the 
dispute remains unresolved after 30 days, the provider will 
recommend in writing to the eligibility technician that a 
sanction be imposed. 

AUTH: 
IMP: 

53-2-1102, 
53-2-1107, 

Sec. 53-4-212 MCA 
Sec. 53-2-201, 53-5-211, 53-4-215, 

53-2-1103, 53-2-1104, 53-2-1105, 
53-2-1108, 53-2-1109, and 53-2-1110 MCA 

53-2-1101, 
53-2-1106, 

lRULE XXII) FAIR HEARING PROCEDURE (1) A recipient 
appealing a sanction that has not been resolved by the con­
ciliation process provided for in [Rule XXI) is entitled to a 
fair hearing and appeal provided for in ARM 46.2.201 et seq. 

(2) Benefits may be continued as provided for in ARM 
46.2.206 pending the fair hearing decision. 

AUTH: 
IMP: 

53-2-1102. 
53-2-1107, 

Sec. 53-4-212 MCA 
Sec. 53-2-201, 53-5-211, 53-4-215, 

53-2-1103, 53-2-1104, 53-2-1105, 
53-2-1108, 53-2-1109, and 53-2-1110 MCA 

53-2-1101, 
53-2-1106, 

[RULE XXIIIl EVALUATIONS-PERFORMANCE STANDARD~ 
(1) Evaluation shall consist of an expected resolution 

rate for service providers of fifty-six percent (56%) of the 
number of people served during the year and seventy-five 
percent (75%) of the resolutions must be as a result of 
employment. 
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(a) A resolution consists of: 
(i) employment of at least 20 hours per week that is 

expected to last 30 days or more; 
(ii) termination from AFDC for any reason; or 
(iii) reassessment and redetermination of exempt status 

for a participant (individual must have participated in an 
approved component for 30 days or more). 

(2) Participants will be tracked separately who are in: 
(a) high school education or equivalency; 
(b) basic and remedial education; or 
(c) English as a second language. 
(3) Participants attending a combination of one or more 

of the activities in (2) at least 20 hours per week will be 
subtracted during the period of participation from the enroll­
ment count before determining resolution rate. 

(4) The department shall monitor the program based on: 
(a) the placement of participants in unsubsidized em­

ployment; 
(b) the retention of participants in unsubsidized 

employment; 
(c) the increase in earning, including hourly wages, or 

participants due to placement in unsubsidized employment; 
(d) the reduction in the number of persons and families 

receiving aid to families with dependent children; and 
(e) the amount of reductions in payments for aid to 

families with dependent children. 
(5) In monitoring and evaluating the performance of the 

program, the department shall determine: 
(a) the reasons for high and low levels of performance; 
(b) administrative efficiencies, and 
(c) overall program coordination. 

AUTH: 
IMP: 

53-2-1102, 
53-2-1107, 

Sec. 53-4-212 MCA 
sec. 53-2-201, 53-5-211, 53-4-215, 

53-2-1103, 53-2-1104, 53-2-1105, 
53-2-1108, 53-2-1109, and 53-2-1110 MCA 

53-2-1101, 
53-2-1106, 

[RULE XXIV) AFDC WORK SUPPLEMENTATION PROGRAMi CONDUCT 
OF PROGRAM (1) The work conditions provided to work 

supplementation participants must be reasonable and safe. 
(2) Work supplementation activities must not be in 

violation of applicable federal, state or local health and 
safety standards. 

(3) A work supplementation job may not replace a regular 
employee, fill established unfilled position vacancies, be 
developed in response to or in any way associated with the 
existence of a strike, lockout, or other bonafide labor 
dispute, nor violate any existing labor agreement between 
employees and an employer. 

(4) A work supplementation job may not be related to 
politics, elections or partisan activities. 

(5) A work supplementation position may not assist, 
promote or deter activities related to union organizing. 
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(6) The state may subsidize any type of position not 
otherwise prohibited by these rules. 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-2-201, 53-4-211 and 53-4-215 MCA 

3. The rules as proposed to be amended provide as 
follows: 

46.10.701 AFDC WORK SUPPLEMENTATION PROGRAM. GENERAL 
( 1) The department may operate an employment training 

and experience program through the JOBS program provided for 
at [Rule I 1 et seq. in which !eng ter111 AFDC recipients ftHtY 
o"eh:lnteeP t:e participate. '!'he J!'!'B'JPI!II!I will preoide, ae set: 
tert:h in t:his sue ehapt:er, a in subsidized employment oppor­
tunityill fef' partieipa!'lts in these eet:~l'ltiee deeiEJI'Iated ey the 
depa!"tl!le!'lt. 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-2-201, 53-4-211 and 53-4-215 MCA 

46.10.702 AFD.C WORK SUPPLEMENTATION PROGRAM. DEFINITIONS 
Subsections (1) through (13) remain the same. 
( 14) "\'eh>nteer" l!lea!'ls afl AFOO reei:pient ,..he ~~taltes the 

deeisien te pa!"tieipate i!'l liSP. "Transitional child care: 
means the AFDC related child care benefit provided for in ABM 
46,10.408 and ARM 46.10.409, 

115! "Transitional medicaid coverage" means the AFOC 
related medicaid coverage provided far in ARM 46.12.3401!1) 
l.£L. 

Original subsections (15) and (16) remain the same in 
text but will be recategorized as subsections (16) and (17). 

(H18) "WSf'---t!Earticipant" means an AFDC recipient em­
ployed in a WSP job. 

(H19) "WSP placement" means placement in a WSP job. 
(H20) "WSP service" means counseling, training, educa­

tional, assessment or other supportive services available to a 
rel~:~nteer partici.rull.t. as provided in these rules and in the 
discretion of the department or its agent. 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-2-201, 53-4-211 and 53-4-215 MCA 

46.10.704 AFDC WORK SUPPLEMENTATION PROGRAM, PARTI£Ie~NT 
ELIGIBILITY (1) To be eligible to participate in ~ WSP 

p~, the vehtntee!" a person must: 
Ia! be approved for participation by the department 

through the JOBS program provided for at_LB~le IJ et se~ 
Original subsections (1) (a) through (1) (c) remain the 

same in text but will be recategorized as subsections (1) (b) 
through (1) (d). 

(ag) agree to the terms and conditions of the WSP 
program; ai'td 
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(e1) during the veluntee~ person's period of partici­
pation in the WSP ~m. not be a member of a household with 
another member participating in ~ WSP pre~ram.L 

igl__Q~the person's period of participation in WSP, 
not be participating in on-the-iob training; and 

(hl during the person's period of participation in WSP, 
not have a spouse or other member of the assistance unit 
participatin~Qrk supplementation. 

Subsection (2) remains the same. 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-2-201, 53-4-211 and 53-4-215 MCA 

46.10.705 AFDC WORK SUPPLEMENTATION PROGRAM, APPLICA'i'IOII 
AN£! PLACEMENT. AND EMPLOYER REQUIREMENTS (1) A ~ 

will be placed into WSP at the discretion of the department 
acting through the case management process of the JOBS 
Program. .olunteer must submit a WGP applieation en the form 
and--ift--Hte-l!laf'H'ter preseribed b}' the depa! tment or its e~ent. 

(2) Following epplieation af!d e prelimir~ary determi-ftfr­
tion of eli~ibilit}', Upon entering the program, the partici­
pant shall cooperate and participate in: 

Subsections (2) (a) and (2) (b) remain the same. 
( 3) Following applieatiert artd prelimirtary deter111inatiol't 

ef eligibility, or, in the discretion of the depart111ent or its 
a~ef!t, followir~g completion of an employability assessment and 
any appropriate and necessary training, the department or its 
agent sha-H !l!.9.Y commence a job search to locate an employer 
who agrees to provide a WSP job to the participant under 
written contract with the department. 

Subsections (3) (a) and (3) (b) remain the same. 
(4) The department may contract with another department, 

agency or organization to conduct employability assessments, 
provide employment training, conduct job searches or provide 
WSP services for participants. Such eor~tcaetor- may be re 
ferred to as ~fie "jeb develepetili-.-

Subsection (5) remains the same. 
!61 A position an employer provides to a participant in 

work supplementation must be a new position in the employer's 
pusiness. 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-2-201, 53-4-211 and 53-4-215 MCA 

46.10.707 AFDC WORK SUPPLEMENTATION PROGRAM, TERMINATION 
AND REASSIGNMENT ( 1) If the participant's WSP job is 

terminated voluntarily or involuntarily, the r-eeipieAt partici­
pg_n!:_ may be placed in another WSP job only if the county 
director and job de·,.eleper case manager concur that: 

(a) termination was beyond the ~pien~ O£rticipant's 
control or for good cause, and 

Subsection (1) (b) remains the same. 
(2) A participant who either terminates WSP employment 

without good cause, as defined in MH! 46.10.311 [RulLX'lJ, or 
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reduces earned income within 30 days precedinq the benefit 
month, shall be subject to the following penalties and sanc­
tions: 

Subsection (2) (a) remains the same. 
(e) it the rartieiptutt b a nonexemf3t IIIN f'lartieipant, 

the pal"tieif'lal'lt ma) ee ~t~~the IHN !"I"O"Jl"at!l"--fr9 
speeitied !:-tt---ARM---+6-.-i~ 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-2-201, 53-4-211 and 53-4-215 MCA 

46.10.708 AFDC WORK SUPPLEMENTATION PROGRAM, AFDC ELIGI­
BILITY: RESIDUAL GRANT Subsections (1) through (3) 

remain the same. 
(a) The residual grant shall be the amount of the bene­

fit standard for an assistance unit of that size, as provided 
in ARM 46.10.403, less that household's net ~ income for 
the month, as determined by retrospective budgeting including 
WSP wages as earned income and subject to the provisions of 
ARM 46.10.711(4). 

Subsections (3) (b) through (4) remain the same. 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-2-201, 53-4-211 and 53-4-215 MCA 

46.10.710 AFDC 
ASSISTANCE AND 

remains the same. 

WORK SUPPLEMENTATION PROGRAM. MEDICAL 
CHILD CARE BENEfiTS Subsection ( 1) 

( 2) Be<Jifll'lii'I'J the mol'lth fellow ifi"J the efld of !jraftt--El±­
ve!"siel'l, the partieipal'lt al'ld assistance unit memee!"s shall be 
eli"}ible fer exteflded medical assistaflee fer l'lil'le (9) mel'lths 
i-f+ An assistance unit may receive transitional medicaid 
coverage. as provided for in ARM 46.12.3401(1) Cal fill. upon 
the completion of work supplementation by a member of the 
unit. The assistance unit becomes eligible during the month 
after completion of work supplementation •. 

(a) the fourth month of the $39 al'ld el'le third aisre<Jard 
rreviaed il'l ARJI 46.10.512 is used in the last mel'lth -<*--WSP 
j:llaeement; al'ld 

f&t-the 'J!"ant is elosed in the fellowin'J mel'lth s~'l:y 
beeause-ef the loss of the $39 al'ld ol'le third disre<Jal"d. 

(J) Be<Jiflnin'J the mel'lth followii'I'J the el'ld of 'JI"al'lt ai 
versien, the paPtieif'laRt al'ld assis~anee me~bers shall be 
elieyible for extended medieal assietanee fel" fe~;~r (4) ~ol'ltfts 
it the 'J't'ant is elosed the month fellewin'J the el'la of ql"ilftt 
di\ersiel'l eolel~ because of: An assistance unit. a member of 
which is participating in work supplementation, may rec;!!..i.Y_g 
transitional child care, as provided for in ARM 46.10.408, 
when the unit's residual grant is $0. The assistance unit 
becomes eligible during the month after the residual grant 
becomes $0. During a WSP month, child care costs wil_l be 
reimbursed at 100%. After WSP ends, ch~care costs will_£§ 
reimburseg_at the rat§l1.'___p_r;:ovide_cL.f9.Lln ARM __ 4.§.,_10.4Q2._. 
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(a) il\erease.:l earned inee111e; The residual grant is 
calculated as provided for in ARM 46.10.708(3) Cal. 

(b) increased ehild sHppert; er 
(e) iAereased he!lrS ef · .. erll. 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-2-201, 53-4-211 and 53-4-215 MCA 

4. Rules 46.10.308, 46.10.309, 46.10.310, 46.10.311, 
46.10.312 and 46.10.313 as proposed to be repealed are on 
pages 46-786, 46-786.1, 46-786.2, 46-787 and 46-788 of the 
Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 MCA HlP: Sec. 53-4-211 NCI\ 

5. Rules 46.10.601, 46.10.602, 46.10.603, 46.10.604, 
46.10.605, 46.10.606, 46.10.607 and 46.10.608 as proposed to 
be repealed are on pages 46-817, 46-818, 46-819 and 46-820 of 
the Administrative Rules of Montana. 

AUTH: Sec. 53-3-707 MCA IMP: Sec. 53-3-707 MCA 
6. Rule 46.10.713 as proposed to be repealed is on page 

46-836 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-2-201, 53-4-211 and 53-4-215 MCA 

7. The Fifty-First Montana Legislature passed into law 
Senate Bill 70, which has been codified beginning at 53-2-1101, 
MCA, authorizing lhe implementation of the Montana J.O.s.s. 
Program beginning July 1, 1990. J.O.B.S. is a mandatory 
program for non-exempt recipients of aid to families with 
dependent children (1\FDC) and must provide education, 
training and work activities, and supportive services to 
assist participants in becoming self-sufficient. 

B. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, Montana 59604-4210, no later 
than July 19, 1990. 

9. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

10. These rules will be applied retroactively to 
July 1, 1990. 

DfrCtOr ,C> aT and-<Reha13'1lita­
tion Services 

certified to the Secretary of state ~-J_u_n_e_~------, 199 0. 
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BEFORE THE BOARD OF ATHLETICS 
DEPARTMENT OF COMMERCE 

ST.".TE OF MONTAN.". 

In the matter of the amendment 
of rules pertaining to licensing 
requirements, contracts and 
contracts and penalties, boxing 
contestants, physical examina­
tion and ring - equipment and 
adoption of new rules pertaining 
to disciplinary actions and the 
relationship of managers and 
boxers 

TO: All Interested Persons: 

NOTICE OF AMENDMENT Of 
8.8.2804, 8.8.2805, B.A. 
2901, 8.8.2903 AND 
8. B. 3 2 01, AND 
ADOPTION OF NEW RULES l 
(8.8.2807) DISCIPLINARY 
ACTIONS AND II (8.8.2905! 
M.".NAGERS 

1. On April 26, 1990, the Board of Athletics published ~ 
notice of proposed amendment and adoption of the above-stated 
rules at page 765, 1990 Montana Admin1strat1~e Reqister, iPsue 
numb>"r B. 

2. The Board adopted the rules exact 1 y as rr•>posed. 
3. No comments or testimony were recetved. 

BOARD OF ATHLETICS 
DR. JOHN R. HALSETH. CHAIRMA~ 

BY: (~~~L 
.".NDY POOL DPUTY DIRECT(ip 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, June 4, 1990. 
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BEFORE THE BOARD Of CHIROPRACTORS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
uf rules pertaining to appllca­
ttons and rPnPwal fees and the 
adcF1t10n of a nPw rtJle pPrl~In­
tnq to fees 

NOTICE OF A~ENDMENT OF 
8.12.601 AND 8.12.606 
AND ADOPTION OF NEW RULE 
I 18.12.614) FFE SCHEDULE 

TU: All IntPrested Persons: 
1. On Aprtl 26, 1990, the Board of Chiropractors 

published a nottce of proposed amendment and adoptton of the 
above-stated rules at page 769, 1990 Montana Admin1strative 
Reqister. issue number B. 

· 2. The Board amended and adopted the rules exactly as 
proposed. 

3. No comments or testimony were received. 

BOARD OF CHIROPRACTORS 
Rr~ER COMBS, D.C., CHAIRMAN 

BY: ()_~. QJ___ 
ANDY POOLE~ ?PUTY DIRECTOR 
DEPARTMENT OF COMMERCE 

certif1~d tn the Secretary of State, June 4, 1990. 
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BEFORE THE BOARD OF COSMETOLOGISTS 
DEPARTMENT OF COMMERCE 

ST.'\TE OF MONTANll 

In the matter of the general 
amendment and repeal of rules 
pertaining to regulation of 
the practice of cosmetology an~ 
adoptJ<>n of new rules per 1 <lln­
Jnq to booth rentals 

TO: .'Ill Interested Persons: 

NOTICE OF AMEND~ENT AND 
REPEAL OF RULES PERTAINING 
TO THE !'R."ICTICE OF CllS':IETil­
LOGY AND ADOPTIO~ Of NfW 
Rl~LES PFPT.Z\INlNG T<l 1\"'lTll 
PE"JT."ILS 

1. nn April 12, 1990, the Board of Cosmetologists 
published a notice of public hearing on the proposed 
amendment, repeal and adoption of rules pertaining to the 
practice of cosmetology at page 658, 1990 Montana 
Administrative Register, issue number 7. The hearing was held 
on May 7, 1990 in the downstairs conference room of the 
Department of Commerce Building in Helena. 

2. The Board amended ARM 8.14.401, 8.14.601, 8.14.607, 
8.14.801, 8.14.805- 8.14.80R, 8.11.812, 8.14.Al4, R.l4.q0l, 
8.14.902. 8.14.904, B.J4.90q, 8.14.1003, 8.14.1n1o, 8.14.1101, 
8.14.1103 - 8.14.1106, 8.14.1201 and 8.14.12 11 6; rept>aled ~R'l 
8.14.610, 8.14.809 and 8.14.810; and adopted nPW rule IV 
(8.14.8191 exactly as proposed. The Board did not adupt. 
proposed new rule II. 

3. The Board amended ARM 8.16.602, 8.14.603, 8.14.604. 
8.14.605, 8.14.606, 8.14.608, 8.14.802, A.25.803, 0.14.813, 
8.14.815, 8.14.816, 8.14.902, 8.14.1109, 8.14.1205. 8.!4.12!S; 
and adopted new rules I (8.14.817), Ill t8.14.81Bl and v 
(8.14.820) as proposed but with the following changes: 

-~.14.602 INSPECTION, .~PACE AND EQUIPMENT (1) through 
t3l will remain the same as proposed. 

t4l A-p~a~~~e~-we~k~oem-fe~-~eam~~o~egy-s~He~n~a-mH~~-b~ 

p~e~~e~e-fe~-~a~h-an~~e~pa~ee-g~oHp-e£-!9-s~Heen~e~--Eeen 
aee~~~eno!-6-atHeen~e-~e-eens~e~~ee-en-en~ieipetee-g~OHp-e£ 

i9~--Eoeh-p~o~t~ee-~eom-mHe~-~e-pre¥~eee-wi~h-~ne-fe!1ow~n9' 

THE FLOOR PLAN OF THE SCHOOL WILL INDICATE THE NVMBER OF 
s'fuD:g~n:~~-IIl11l sc:HooL I§_!'_ERMr TTJ;.Q__'tQ_~NROLh _ _I!l.!ll.._~!!~!l!';.!.LOf 
~VDENTS WILL DICT!'ITE THE QUANTIJ_Y_Qf_l::QQJ.!'r•g:JIII.fO!LE_~C:H 
ANTICIPATED GROVP OF 10 STUDENTS. SIX ADDITIONAL STUDENTS IS 
f<,)~}3j--(;QtJ,?_!.!;!ERED A GRO!!P oF_-io NEWS1'i:iDENTS.--PRA~T_icF; 
WORKRO()M ts _)_[OfLC:OSMET(lLO(;X__STl'D~.!·i:!:? .. ~:I.I,!TI._I NCLUJ!!'' 

(a) 3 2 sha~pon ~owls 
(b) thr;ugh (n) will remain the same. 
fet--eeperete-ree~-roeme-fer-me±e-ene-femof~-per~~n~7 

wnien-eha±±-~ne±Hee-het-end-ee!d-rHnn~ng-wa~er~ 
(p) and lq) will rerrtain t.ht3 same as pn=--pnsPd b!It ~,J!! ,, .. 

renurn~ered tol and lpl. 
(5) through 15l(b) will remain the same as proposerl. 
fet--eeperete-reet-reome-£er-me±e-end-fem~•~-~~r~~n~ 

Wftten-ene±±-ine±Hee-net-Rnd-eofe-~Hnntn9-~~~~~~ 
ldl w1ll rerna1n thP sane as proposed but Klll bP 

rFnutnbered {c-}. 

( 1) t hrnuqh ( x11) h't I 1 rPP.Llln tht_' !":.JtrlP as prupu~Pd. 

Mr1r1t~r1~ Administr~tivc Register 1 I -I· i 1 4; •JO 
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(6) SEPARATE REST ROOMS FOR MALE AND FEMALE PERSONS MUST 
BE PROVIOED-roR-THE SCHOOL AND-SHALL INCLUDE HOT AND COLD 
RUNNING WATER; ii ··------~--~------

--- Aut~SE-c-. 37-31-203, MC.'\; J.:t!f. Sec. 37-31-311, 37-31-
312. MC.I\ 

"8.14.603 SCHOOL OPERATING ST.,II~DARD~ Ill through 113! 
,,. i 11 rema r;;-·n!esame as proposed. 

(14! Discipline of any student for any violation of 
~~hoof-or board rules should be in writing. Students must be 
provided with a copy of THE disci pi inary action file signed by 
both the student and the instructor. A copy of each 
disciplinary action file must be sent to the board office 
within 5 days of final dec1s1on. 

114llal through 117)(a) will remain the same as proposed. 
lbl The student's required training time resumes on the 

date of the re-enrollment. ONE WITHDRAWAL IS PERMITTED PER A 
~QI,;BSE_ Qf_STl'[_lXL_BQJ TO EXCEED A MAXIMUM OF:_..§_Q__Q_A~_p_uRAT ION. 
The Board will take into consideration any prolonged medical 
withdrawal on a case by case basis. 

118! through 1201 will remain the same as proposed." 
Auth: Sec. 37-1-13, 376-31-203, 37-31-311, MC.I\; IMP, 

Se,... 3 7-31-3 0 1. 3 7-31-3 0 4, 3 7- H- 311. MC.I\ ---

"8.14.604 SUBSTITUTE INSTRUCTORS 11) Instructors with 
inacti~~1icenses may not substitute FOR more than 10 days f~r 
l!n-aet!i .. e-inetrt!etor in any calendar ye;;r." 

Auth: Sec. 37-I-131. 37~31-201, 37-31-322, MC.a.; lt:IP, 
SP.c. 37-Jl-311, 37-31-322, MCA 

"8.14.605 Cl'RRICULUM- COSMETOLOGY/MANICURING STUDENTS 
I i j The hours-for training courses fo;cos;;;etoTog'iSts 

shall be distributed as follows: 
Manicuring .•..•.•.... 
Shampoo~n~ 5;CALP _:fREAWf!".J . . . 
Permanent waving . . . • . . . . 

200 hours 
--59 125 hours 

4oo hours 
HAIR STYLING (pin curls, finger wavinq, 
-~;;;r- .. ~yhng~ '!'t.!~!l!'1,~~~ ete.- ..... : • --l:-59 275 hours 
Fae~a~e.--.--.--.--.--.--.--.--.--.--.--.--,-.--.--.--.------ 15 hoM~~ 
Sel!i~-~rea~men~e . • • • • . --15-hot!~~ 
Dyes, tints, and bleaches. . . . .--3?5 300 hours 
Hair ~t!tl!~fl'l-""d shap~nq • . . • 22S hours 
Eth~cs, sales, personal-grooming . 100 hours 
Shop management, business methods, state 

law, rules, appointment book, and shop 
etiquette .....•...... 

Cosmetic chemistry, electricity .• 
Ba+,.nee-to-be-t!~ed-1!1!-t!he-d~~~ret~on-o£ 

100 hours 
50 hours 

-the-irt~~rt!eto~ INSTRUCTOR'S DISCRETION.--i58 150 hours 
121 through 18! ;-;-n--;;;;;;ain the-same~ propos;:ct> 
.1\uth: Sec. 37-31-203, MCA; I~J?. Sec. 37-31-311. Mr.'.'\ 

"8.14.606 SJ_!d_QE~I_RJ;:GIS£R.I\TIQ~ (l) t<i!l remain the s:..me 
as propo.sed~·~·-

la! cosmetology students must submit proof of .'IN EIGHTH 
~enth grade gradui!\.ion !d1plo!'la or certification!; ..... . 

11-6/14/90 Montana Administrative Register 
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(bl through <7> will remain the same as proposed." 
Auth: Sec. 37-1-131, 37-31-203, 37-31-311. MCA; l~IP, 

Sec . 3 7- 3 l- 3 0 4, 17-31-311. 3 7- 31 - 3 2 3 , MC A ... 

"f!-'J 1_,_§_!)..!!__INS'f!i!d!::;1:0H_REQUI !(_E_MEt>JTS - _:!EACH_E_f{::-'!:!:l.Al!'l!t:!.G 
!:f{OGRAM~ 11> Each school, approved by the board to offer a 
teacher-training program must have at least 1 full-time active 
instructor who holds a current 4-B OR 4-C certificate 1ssued 
by the Montana state department -of-p;ib1ic instruction. 

(al through <7> will remain the same as proposed." 
.2\uth: Sec. 37-3!-203, MCA; I_tl_!', Sec. 37-31-305, !'!C,\ 

"8.14.802 -~IS.I'.!i~~-_E_;\A1:1_1~l.<\T_IQ~!) Ill will remain th" s<~w· 
as proposed":---

( a) Practical examinations for manicurists shall constst 
of actual demonstrations in nail care of the hands AND FEET 
and the application and maintenance of artificial n~Iis: --

(2) through !5) will remain the same as proposed. 
( 6) ANY MANICURIST APPLICANT, FAILING TWI~_E__T_Q_P_b.~S_T_HE 

EXAMINATION FOR A LICENSE TO PRACTICE MUST TAKE 35 HOURS Of 
ADDITION.l\L TRAINING AT -A REGISTEREDSCHOOLOr "'1.\NICURING __ _ 
APPROVED-BY THE BOARD.-------·- - ·-----~---· ----· ........ -- -- -
· -··· --~6t.L?J In--order to pass the examination gi,·en by the 
board to practice cosmetology or manicuring an applicant must 
obtain a grade of not less than 85% 7_5% "overall" or "1n each 
part" on the pract ica 1 exam and not 1 ess than 85% ?.2_'j on I hi'> 
.vritten theory. 

17) and 18) will remain the same but will be renumberPd 
(8) <Jnd !9)." 

.l\uth: Sec. 37-1-131, 37-31-203, MCA; IMP. Sec-. 37-11-
103, .17-31-307, 37-.H-308, 37-31-321. ~IC.l\ 

"8.14.803 APPLICATIONS fOR EXAMINATION - TEMPORARY 
LICENSES-tTI-----wrfti-l·espect to-cosmetology students -;--ri(~ 
application for examination wlll be accepted unless 
accompanied by the proper fees, credentials, the hours record 
showing that the 2,000 hnurs have been completed and re•·ords 
showing that the student has been enrolled for at least 10 
months AND NOT MORE THAN 14 MONTHS. 

t2T·--·with respect tom~nicur"""lng students. no applicatJnn 
for examination will be accepted unless accornpan1ed by the 
proper fees, credentials, the hours record showing that 3~0 
hours have been completed and records show1ng that the stud~nt 
has been enrolled for at least 9 weeks AND NOT MORE THAN 1~ WEEKS. ----------------------- ... 

- ---(3) through 15! w1ll remain the same as proposed. 
~Q_) Temporary 1 icenses r1ust be returned to the off 1 c·P. of 

the department i.mmed1atelv if the applicant 1s un:.b!P tu t;,ke 
the ~xamination.'' 

Auth: sec. 17-1-131. 37-31-203, MCA; l~J'. Sec . .P-1.!-
10 4 , 3 7-31- 3 0 7 , .l7- J 1- 3 I 1 , MC .'\ 

"8.14.813 E!!PfRE9 L."'PSED !,;Lq~E (]) ,;!IJ rP".'Iin t't" sar.v .. aS PfOposed-. -------· ---- ~ 

fa) In the event th.1t " ~;'I_,'!JCURIST 1 icense has L1;""'d 
fer o\'el- 3 years, for any reas1)J1, t llf·• l1 ~-f-"'f\ser nu~t. 

1! --f, I \. q, I 
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take a course of 60 hours of training in a properly licensed 
school of manicuring, provide certification thereof, make 
application, pay proper fees and take and pass the written and 
practical licensing examinations. 

(2J through (6J will remain the same as proposed." 
Auth: Sec. 37-1-1 ll. 37-31-203, 37-31-322, ~C.~; IM_P, 

Sec. 37-31-322, ~CA 

"8.14.815 CONTINUING EDUCATION - INSTRUCTORS (1) Jn 
order i:.o ohtai~~·;;c;;:;t"Inliingeducationcrectits; -instructors must 
have prior approval from the board before attending any 
advance tnstructor or teacher training seminar OR _ _!~KE~ 
COVRSE or workshop affiliated with any college or universtty. 

- 12J through (4J will remain the same as proposed." 
Auth: Sec. 37-1-131. 37-31-203, MCA; !tJJ', Sec. 37-31-

322, MC.l\ 

~~: !_1:..§.!.~--~~~Q~~-=-CO~MlJQ~Oq_I_t;I1_L/M~tiiT!ill..!_t:!Q ( 1 J I' ill 
remain the same ~s proposed. 

(2J salons and booths must be equipped with rer~a~e~~ 
farilities to give adequate service to patrons and they shall 
be subject to inspection and acceptance by the state board. 

(3) through <4J Wlll remain the same as proposed. 
(5) Business area salons must be physically separate and 

apart from any other res:!:den~:!:~~~-l!lrel!ls-or commercial 
enterprises housed in the same structure, and have their own 
private entrance, .'~DE2_!!l\.'H: seroa.-ate uti! tties and "<-J"-"1"1!1~<­
EASILY ACCESSIBLE rest rooms. 

·- i6T -through- <llJ wi 1 I remain the same as proposed." 
!l.uth: Sec. 37-31-203, ~C!I,; IMP, Sec. 17-31-301, 37-31-

3fJ2, 37-31-312. MC.l\ -----

"B__.l4_~91____2CHOOL _!!_EQL'IRE~NI_? ( 1 J and ( 2 l wi 11 remain 
the same as proposed. 

<3J w~~~ten~~rests must be given at intervals to 
determtne the progress of the student. 

<4J through (12! will remain the same as proposed." 
.l\uth: Sec. 37-32-201, 37-32-304, 37-32-306, '1C.l\; I~P. 

Sec. 37-32-302, 37-32-304, MCA --

·~_,!4.11Q.'L.~~!.'I!';r:1.!g_~ (lJ through <4J will remain the 
~arne as proposed." 

(5J Soiled linens, to1••els and -"t'f"Ons .l\Pl'!\RE~ l.'!b-eo ... ~s 
shall be kept 1n a suitable hamper provided for that purpose. 

<6J and (7J will remain the same as proposed." 
!\uth: Sec. 37-1-131, 37-32-201, 37-32-206, ~U\; I~P. 

Sec:. 37-32-201, 37-32-304, 37-32-306, ~C.i\ 

"8.14.1205 VENTILATION (!J will remain the same as 
proposed·~-~~····---~--~----~ 

(2) All manicuring and artificial nat! salons must have 
mechantcal exhaust systems. All cosmetology salons doing 
artificial na1ls must have~ mechanical exhaust systems." 

!\ut.h: Sec. 37-31-203, ~C.\; !.,"!r. Sec. 37-31-331, MCA 

11-~/ 14/90 Montana Administrative Register 



-1149-

persons working in schools, ~nd salons A~D BOOTHS shall keep 
their hands and fingernails cle.3n, and wear~:lean, 
professional attire. Shoes and socks!ny!ons sh~ll hP wnrn ~• 
all times. 

(2l will remain the same as proposed." 
.2\uth: Sec. 37-1-Ul, 37-JJ -203, 37-31-201, "lC.'\; I"lP, 

Sec. 37-31-204, 37-31-Jll, MCA 

"I (8.14.817) BOOTH RENTAL LICENSES +lt--Jhe~p-w~lt-hP 
~wo-e-a i;"eqe~~ l!!!..:e£: boe~ h- re.:l~ iii..: i feeniieii ;-· 

fat--P¥~mary-fie-enaea-w~tt-b~-~!!!!~ed-~e-~~at~f~~d-a~+~n 
~~n~t-!1-: 

+bt (1) Seeondary-t~e-e-n!!ee-w~!!-be-~!!e~ed-~o-bee~h 
~enan~e~-~~w-eee-endarr-t~icenses must be obtained for each 
location a-aeeendary-bee~h-ren~at licensee works ~n. Booth 
rental licenses are not transferrable." 

Auth: Sec. 37-1-131. 37-H-20.1, ~JC.l\; IMP, Sec. 37-11-
203, 37-31-302, MCA 

"lii (8.14.818) SE€9NB,l,R'l BOOTH RENT.l\L LICENSE 
~~1,.!.£-''f_!QN- SUPPLEMENTS(ff-Appl icants for ;;;..,,;p;!jiiry booth 
rental licenses must include with their applicat•ons correct 
cop1es of diagrams of the complete pr~mary salon an•as wh,·rt· 
the booth will be located, with the areas that are bPinq 
proposed f··r booth rental shaded in and numbered." 

.2\uth: Sec. 37-,1-131. 37-H-203, ~IC.l\; !!1.!?• St>c, 37-Jl­
~03, J7-31-l02, MC.'\ 

"V (8.14.820! RESPONSIBILITY OF PRI~AR'l-bl€ENSEE SALON 
Q~!l.E!! · i i,. ... -!iie sai0r;· ·;wner-+~t-~m;.¥y:H~~i\;;;~ ~ 18 r;;sponsi t;ie 
for all conduct and conditions in his or her salon except ~h~~ 
een~emp!~~ed-by !~OS~ CAUS~~y THE ~QQ!]LB~NT~9~ TA~!~Q 
Rb~~~~ the booth. ~enan~-f~eeendary-t~ee-"~eet-er-~~~~"1 
p!~ee-w~~hin-~he-re-n~l!d-bee~h-are!!. 

(a) Toward this purpose the pr~~a¥y-!~e-ensee SA1Q~_Q~N~R 
must post in a conspicuous place in the salon a diagram or 
floor plan of his/her entire salon premises showing all booth 
rental areas therein shaded in and numbered." 

Auth: Sec. 37-1-131. 37-31-203. MCA; IMP, Sec. 37-31-
203, 37-31-30::?, MC.l\ ···-

4. The Board thoroughly considered all comments 
received. Those comMents and the Board's responses thereto 
are as follows: 

COMMENT: The Montana St:.te Cosmetologist's .2\ssociation, Inc. 
i~ss~~iationl asked th~t the Board clarify the language on 
8.14.602(4) so that 1t is not interpreted to mean that 
separate workrooms are required for each 10 students. 

RE~!:'SJ!'!SE: The Board corll"urred .1nd ,lmt>nderi subsecl '''" I li ,,. 
shot,•n. 

~ti~~~I: The .'lssociat1on suggested that <4l(o) and <SJ<<·I b" 
d~leted and be comb1ned .~s a nPtoJ suhs~ct1on {(J) f0r ptlrr··'lt..;;t'~ 

of clar1t.y and style a11d dr.•ftirHJ. 

Morll~na Admitlistrative R0gister 1]-(.•]1,0('. 
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RESPONSE: The Board concurred and a new subsection (6) was 
added:---

~OM~~~REG~~DI~G 8.14.603(141: The association commented 
that discipline of students was not a Board concern and would 
require more unnecessary documentation to be provided to the 
Board from the school. Two persons observed the time limit 
of 5 days for submission of disciplinary documentation being 
too short. 

g~~~ON§~: The suggestions were rejected because the Board 
feels that it does have authority over any person violating 
the practice act and the Board's rules. However, the board 
agreed that it need not be notified every time a school rule 
had been broken by a student. The board amended the rule as 
shown above. Since the revised rule requires that the board 
be notified only when a board rule is broken, the time limit 
of 5 days was sufficient. 

~~I_REGARPING 8.14.603<17]: The association expressed 
concerns that without clarification of this subsection, many 
students would withdraw numerous times and not maintain 
continuous courses of study. 

RESPONSE: The board concurred with the comments and has 
.-e,·Tsed the rule as shown above. 

COMMENT REGARDING 8.14.604: The association proposed that 
this rule be clarified, because the present form could be 
interpreted to permit instructors with inactive licenses to 
substitute for 1 active instructor for 10 days and then 
substitute another 10 days for a different active instructor. 

RESPONSE: The board concurred and has revised the wording as 
show;;-:--

COM!1ENT REG!\RDING 8.14.605: The associat1on submitted a 
suggested revised curriculum. This curriculum was not a 
consensus of instructors, but merely of the association. 
Combining curriculum titles and new headings were also 
suggested. 

RESPONSE: The board will send out a poll to schools and their 
instructors and ask for the1r input regarding the curriculum. 
The new headings were appreciated and used by the Board. ARM 
8.14.605 was revised as shown above. 

COMMENTS REGARDING 8.14.606: The association brought to the 
board's attention the fact that it was not the association's 
desire to limit the number of students from entering school by 
increasing the educational requirements. It was pointed out 
that the practice act establishes a lOth grade education 
qualification for examination. 

ll-G/14/90 Montana Administrative Register 
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RESPONSE: The board concurred and has not adopte~ the 
proposed amendment to that rule. 

COMMENTS REGARDING 6,14.608: The association brought to th;> 
Board's- attentionthe Ei.ct that a 4-C certificate lS only a 
temporary license and that a school w1th a teaching program 
would need to have a teacher with a 4-B certificate. 

RESPONSE: The board concurred and has revised the rule to 
Inclu-de"a 4-B certificate. 

COMMENTS REGARDING 8.14.802121: The associat1on stated th~t 
theywould.like to-see-subsection 121 remain un,llt .. red .H< tt 
ma1ntains the credibility of examlnees. 

RESPONSE: The Board rejected this proposal because the 
;;uh)ect-of the present rul" is covered by statute. 

COMMENT REGARDING 8.14.602<101: The association bn>ught t<' 
the .. board's-attention -the- fact the board has aut horitr un<kr 
37-31-308131 to prescribe requirements for qualifying to 
retake manicuring examinationR (subsection 11011 ~nuld rem3tn 
in the rule. 

RESPONSE: The board reexamined the statute. concurred. and is 
not-deleting 1101 aR proposed. Subsection <101 is now 
numbered 161. 

«;;_Q1c!~_EN:!: The associat1on argued that raising the pass-fai I 
point on the examinations would impose a hardship on the 
students and might be unfair as oth<"r states 3re !nwerinq 
the1r requirements. 

RESPONSE: The Board concurred ~nd did not adopt the amen~~Pnt 
to subsection ( 11). Subsection ( 11> is now numbered I 7l. 

COMMENTS REGARDING 8.14.803: The association felt that it was 
important to add ... themaximum 1 imi t of 14 months to the end of 
subsection Ill and the maximum limit of 12 weeks to subse~tinn 
121 for clarification and to implement section 37-AI­
J0412l(a), MCIL 

RESPONSE: The Board concurred and added the suggested ~nrdinq 
to-subsections I 1 l and < 2 I . 

COMMENTS REGARDING 8.14.813: The association commented lhat 
striking-the- wo~d-;;-maniclirist" 1"ould be confus tng and becau"'" 
the rule in its prev1ous form treated cosmetologists and 
manicurists differentlY . .'lnd •here ~>'ere and are \'rtlid r>'a•··n" 
for the d1stinctions. 

BES!'Qt'_;3;: The Board r·onrut'rPd iln<l dtd not ild'-•Pt t lut 
amencl~f>nt. 

: l -I' I -1 I 't 
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COMMENTS REGARDING 8.14.814: The association argued that 
salon and booth rental fees could be lower than the $15.00. 
It also asked for clarification whether a salon owner would 
have to purchase a booth rental license in addition to a 
salon license. 

RE~PONSE: The board rejected these comments, because the 
salon and booth rental are already proposed for reduction by 
$10.00 and all fees have been cut by more than 50% since 
10127189. The costs of inspecting booth rentals have been 
waived which is also a savings to the licensee of $25.00. Ne'" 
rules make it clear that a salon licensee would not need to 
purchase a booth rental license. 

COMMENTS REGARDING 8.14.815: The association suggested that 
the phrases "attending any advanced instructor or teacher 
training seminar" or "taking a course or workshop affiliated 
with a college or university" be added to subsection (1) to 
make clear that not all continuing education has to be 
affiliated with a college or university. The association also 
asked the Board to give blanket approval for all MSCA CE 
programs. 

RESPONSE: The board agreed to add the suggested language to 
subsection (1). However, the board felt it unwise to give 
blanket approval for all programs of any sponsor, sight 
unseen. The board does not give blanket approval for any CE 
programs. Each course must be reviewed to assure that it 
meets the board's requirements. 

CO~~ENTS REGARDING 8.14~616: The association questioned that 
the term "permanent" in subsection (2) made the provisions 
vague. 

RESPONSE: The board concurred and the change was made as 
shOim --;;hove . 

COMMENT: The association felt the wording in subsection (5) 
is too restrictive and suggested substitute language. 

RESPONSE: The board concurred and subsection (5) was revised 
as-shown above. 

COM~ENT: The association suggested subsection (9) should be 
revised to refer specifically to cosmetological services and 
manicuring services, respectively, instead of "business" as 
there may be times that the salon would be open for retail 
sales, tanning, etc., when no professional services were 
offered. It argued that these occasions don't require the 
presence of licensed professionals. 

RESPONSE: The board rejected these proposals because the 
suggested language did not clarify anything and could cause 
some difficulties for new licensees. 
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~~~EN'f: The association questioned lvhether the Board really 
wanted to delete subsection !121, which would have the effect 
of perrnitt1ng pract ire r_•ntsld!') the l1censed salnn under suf"',f' 
c1rcumstances. 

RESPONSE: The board explained that 1t was their intent1on t•· 
delete-this subsection, as the subjed was adeq11~tPly 
~rldre~sed by statute. 

COMMENTS REGARDING 8.14.902: The ~ssociat1on suggested that 
(t;;;:-;:,;;rd-"oraT"reiUaininthe rule and also that the word 
"prilctical" added 1n ordPr to make the rules less r<>st l".l<"t !,,,_, 
and to ant1cipate future testing practices. 

RESPONSE: The board concurred and has removed the phr~ae 
'·\<rl'tt:en and ora 1" and 1 nserted the t.ord "Tests." 

COMMENTS REG.!\.RDING 8.14.1104: The association fPlt that 
propos;;!- would unduly---;:-;:;;trict. Rtorage space f"r "'' gO<•d 
reason. 

RE?PONSf:: The board rejected these comments [···r the r<:>asnn 
thitt the tvpe of roaterials used in electrolorJ'; •ltd t><•t lewl 
themselves to storage in a rest room. 

~OMMENI~-~DI_~-~--'-H~_!__Q_~: The association suqgested t.lnt 
the word "apparel" would be more appropriate th~n "lah 
coats." 

RESPONSE: The board concurr~d and made the amenr!mt•nt a"l sh<>1<11 

at;ove:-

COMMENTS REGARDING 8.14.1205: The association supported the 
proposition that salons doing artificial nails need to have 
more ventilation. Its concern was that the rule did not g1ve 
any guidelines for mechanical ventilation. 

RES!:Q~~J;;: The board revised the rule slightly on the 
mechanical ventilation in order to clarify the definition <~nJ 
relax the standard 1n urder not to impose an unnecessary 
burden on salons. 

COMMENTS REGARDING 8.14.1215: The associat1on suggeMted th~l 
tiie ·r-uTe--aTSOencompass~booth r~ntals. 

RE~_I'ONSE: The Board concurred and subsection t 1 J h,ls k••·en 
amended to 1nclude booths as shown above. 

COM~1ENTS: Staff of th':' .'ldminlstrati\•e Code C''mnrtt·e., f'1.1de 
th~ ?;llu~ing comments: 

!'IRM B.l4.601(3)ta) does not state ,,·hy thP anPndr!Pnt is 
re,Json.lbly necessarv: 

1 1 -j, / l 1 (! n 
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RESPONSE: The Board concurred and the statement of reasonable 
necessity is to make the public aware that student work only 
is being done in that establishment. 

ARM 6.14.614 listed several sections as implementing sections 
and only 37-31-323 is implemented by the proposed amendment. 

R-~~rQ~~: The Board concurred and made the correction. 

ARM 8.14.816 does not state the reasonable necessity for the 
proposed amendments relating to booth rental licenses. 

RESPONSE: The Board concurred and the statement of reasonable 
necessity is that these amendments are needed for more 
complete compliance with the mandate of the legislature in 
Chapter 86 of the Laws of 1989 that the board adopt rules for 
the qualifications and registration of applicants for booth 
licensure. 

ARM 8.14.904 lists 37-32-302, MCA, as the section implemented; 
the correct section is 37-32-301, MCA. 

RESPON~.~: The Board concurred and made the correction. 

ARM 8.14.1106 lists 37-32-203, MCA, as authority and 37-34-
306, MCA as a section implemented; there are no such section. 

RESP2~~: The Board concurred and made the correction. 

ARM 8.14.1109 lasts 37-32-206, MCA, as authority; there is no 
such section. 

RESPONS~: The Board concurred and made the correction. 

New rule I <6.14.617) requires a booth rental license of a 
salon owner with a booth rental tenant. Section 37-31-302, 
MCA, requires a booth rental license only of the booth tenant. 
The Board lacks statutory authority to require booth rental 
licensure of salon owners. 

RESPONSE: The Board concurred and has amended the rule as 
shown above. 

New rule II is unnecessary because the definition of a "booth" 
in 37-31-101, MCA, establishes the relationship between the 
establishment and booth rental tenant as that specified in 39-
51-204(1)(1), MCA. 

RESPONSE: The Board concurred and new rule II was not adopted 
by the Board. 
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5. No other comments or testimony were receivPd. 

BOARD Of COSMETOLOGY 
MARLENE SORUM, CHAIRPERS0N 

BY: ~~.V--
.1\NDY POOL, DEPUTY DIREC'TOR ... 
DEPAHTMENT OF COMMERCE 

certif1ed to the Secretary of State, June 4, 1990. 
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BEFORE THE BOARD OF REALTY REGULATION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the 
general amendment, repeal and 
adoption of rules pertaining to 
the administration, licensing 
and conduct of real estate 
licensees and the registration 
and sales of subdivisions 

NOTICE OF AMENDMENT OF 
8.58.401, 8.58.404, 8.58. 
405, 8.58.409, 8.58.410 -
412, 8.58.414, 8.58.415A, 
8.58.418 - 8.58.421; 
REPEAL Of 8.58.406 - 8.58. 
408, AND 8.58.417; AND 
ADOPTION OF NEW RULES I 
THROVGH XII 

TO: All Interested Persons: 
1. on March 15, 1990, the Board of Realty Regulation 

published a notice of public hearing on the proposed 
amendment, repeal and adoption of the above-stated rules at 
page 405, 1990 Montana Administrative Register, issue number 5. 
The public hearing was held on April 5, 1990, in the Scott Hart 
Auditorium in Helena, Montana. 

2. The new rules will be numbered as follows: I 
!8.58.301), II !8.58.405Al, III <8.58.406Al, IV 18.58.406Bl, V 
<8.58.406Cl, VI <8.58.406D), VII (8.58.408A), VIII (8.58.422!, 
IX 18.58.423!, X <8.58.4158), XI 18.58.415Cl and XII 
<6.58.424). 

3. The Board amended ARM 8.58.401, 8.58.404, 8.58.405, 
8.58.410, 8.58.412. 8.58.415A, 8.58.418, 8.58.420, and 
8.58.421; repealed ARM 8.58.406, 8.58.407, 8.48.408 and 
8.58.417 and adopted new rules 8.58.4068, 8.58.406D, 8.58.422, 
8.58.423, 8.58.4158, 8.58.424 exactly as proposed. 

4. The Board amended ARM 8.58.409, 8.58.411, 8.58.414, 
and 8.58.419; and adopted new rules 8.58.301, 8.58.405A, 
8.58.406A, 8.58.406C, 8.58.408A and 8.58.415C as proposed but 
with the following changes: 

"8.58.409 BRANCH OFFICE REQUIREMENTS !1) For the 
purpose of this rule, "branch office" shall mean any office, 
division, room, unit, space, terminal, receptacle, or other 
like space, at a fixed location or open to the public, at 
which general business is transacted. It need not include any 
of the above within the principal office or any location used 
solely for demonstration, OPEN HOUSE, MODEL HOME, exhibition, 
or advertising purposes for referral to the principal office. 

(2 through 16) will remain the same as proposed. 
Auth: Sec. 37-1-131, 37-51-203, MCA; IMP, Sec. 37-51-202, 

37-51-308, MC.'I 

"8.56.411 fEE SCHEDUL~ Ill and !2) will remain the same 
as proposed. 

(3l Examination fees 
(a) For initial examination ..••..•........ s~s.ee ~~ 
(b) For each subsequent examination by the 

same nominee ....••........•.•..••......•.•••.•.. Si\9.99 $40.00 
( 4) For each rescheduling of examination .. $3(!-.99 i!_Q_, _ _Q_Q 
!Sl through 125) will remain the same as proposed. 
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!'luth: Sec. 37-1-131, 37-1-134, 37-51-203, 37-51-204 
MC.l\; IMP, Sec. 37-1-134, 37-51-:?02, 17-51-204, 37-51-207, 
37-Sl:}io. 37-51-111, MCA 

"~~_?Jl_,_H_~ fHI:lS'f Q~f:'Q~IJ:QI3Lf!I:!;O~!'!Lll.!Q!,Jlf{EMENTS 
(1) Each broker shall mainta1n a separate bank account, 

whi•'h shall be designated a ~~M~~ DEPOSITORY account, where1n 
all down-payments, earnest money d;;p;;;l~RENT PAYMENTS, 
SECl'RITY DEPOSITS, or other ~I'M~~ DEPOSITORY···funds··-recei\•ed 
by the broker or his ~.'Iii"'""""" salesp,;;:;;;;;:;·--;;;:; behalf of hi:!! a 
~~~"ei~}e PRINCIPAL, third-party, or any other person shall be 
deposited. -··suCh .. ~rl:'~~ QEPOSJ.IQ!l.X accounts may be ma inti'! ined 
in interest-bearing accounts w1th the Interest payable Lo the 
broker, princ1pal, third-party, or any other person, as may 
be designated by agreements. Interest payable lo the broker 
shall be identified by agreement as consideration for services 
performed. OFfiCES OR FIRMS HAVING MORE THAN ONE BROKER, 
WHETHER BROKER-OWNER OR BROKER-ASSOCIATE, MAY UTILIZE A SINGLE 
Q_E:~Q~f TORYAcC0~------------·--·----------· .. --·------

(2) frl:'s~ DEPOSITORY accounts shall be maintained 1n 
b~nks located inMontana~ 

(3) will remain the same as proposed. 
(a) The name of such separate account shall be 

identified by the word u~rtl~t-~.-eetl"~u-~~-•~r~~~~.-• Q~POSITORY 
.l\CCOl'NT. 
---~bl will remain the same as proposed. 

(c) However, ~ .. Hs~ QEPOSITORY r.1onies, (with the exception 
of the broker's commissions) may be disbursed in advance 
of the termination or consummation of the transaction upon 
written agreement of the buyers and sellers. 

(d) At the client's instructions, ~~tl8~ DEPOSITORY 
monies may be retained in the ~rl:'s~-.o~e~eMI'II! DEPOSITORY-.O..CC0!1NT 
although there is no purchase. lease or rental agreement i~ 
existence or when the transact1on has been consummatert or 
terminated. 

(4) Each broker shall only deposit ~I'H8~ DEPOSITORY 
funds received on real estate transactions in hiS -~~H~~ .... 
[)IC_PQ~ITOI_l.X account and shall not commingle his personal fuwliC 
or other funds in said ~rl:'~~ DEPOSITORY account with th~ 
exception that a broker may depositand keep a sum not 
to exceed $1000 1n said account from his personal funrls, 
1nrlud1ng the interest earned on the ~rl:'~~ DEPOSITORY account 
1f the +'rl:'~t DE£QSIIQ.!l¥ account 1s malnLnned-·in-an-1ntPrPRt 
bearing account and the interest accrues to the broker, 1•h1':h 
sum shall be specifically identified and deposited to '''H·.-r 
bank sen•Jce charges relat1ng to said t,.H8~ DE!'QSITOilY 
account. 

(5! .0.. bt·oker r.101y maintain r>ore th,1n on•' ~l'l:'!!t' DErUSlT"RY 

(6) Each broker shall depns1t· all real estate rn•,nc.-y 
received by him or his salesman in the broker's t'rl:'~t 

DEPOSITORY account \<I th1n three business days of receipt of 
~~id-~o~e~ by said broker or said salesman unless other~1se 
provided in the purc:hase c·nnt r3._....t, (lease aqn=?-ernent, 11r 11)!1t 1! 
a'lreer:1ent.' 

l 1 - ~~ .' 1 j ,' (l () 
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!71 When a broker is registered in the office of the 
board as in the employ of another broker. the responsibility 
for the maintenance of the ~rH~~ DEPOSITORY account shall be 
THE responsibility of the employing broker. 
- (8} will remain the same as proposed. 

(91 No payments of personal indebtedness of the broker 
shall be made from such ~rH~~ DEPOSITORY account other than 
a withdrawal of earned commissions payable to such broker or 
withdrawals made on behalf of the beneficiaries of such trHe~ 
DEPOSITORY account. 
---· ---(To)- Money held in the ~rH~~ DEPOSITORY account which 
is due and payable to the broker must be withdrawn within 5 
business days after such money becomes due and payable to the 
broker. 

(111 through !12}!b} will remain the same as proposed. 
(c} ~rH~~ DEPOSITORY account checks shall be numbered 

and all voided checks retained. The checks shall denote the 
broker's business name, address. and should be designated as 
UtrHet-seeoH~~n "DEPOSITORY ACCOUNT". 

(121!d} through (131 will remain the same as proposed. 
(141 The ~rHe~ DEPOSITORY account must be reconciled 

monthly except in thecase 1~here there has been no activity 
during that month. 

(151 will remain the same as proposed. 
(161 Each broker shall authorize the board to 

examine such"trHet DEPOSITORY account by a duly authorized 
representative of the board. Such examination shall be made 
at such time as the board may direct. 

1\uth: Sec. 37-1-131, 37-51-203, MC!\: IMP, Sec. 
37-51-202, 37-51-203, MCA 

"6.58.419 GROUNDS FOR-LICENSE DISCIPLINE - GENERAL 
PROVISIO~S - UNPROFESSIONAL CONDUCT !11 and (2} will remain 
the same as proposed. 

(3} In addition to all other provisions contained in 
the statutes and rules administered by the board, particularly 
section 37-51-321, MCA, !statutory grounds for license 
discipline} failure to comply with any of the following shall 
constitute an act against the interest of the public~. 

+a+--Age~eyT-BHsi-AgeneyT-s~d-Age~ey-e~~eio~ttre 

Reh~*o~eh;:pe 
+*+ (a} Licensees ~hs++-~e~ MAY act as the agent of 

more than()ne principal in the same transaction ttn+e~~ IF 
the licensee reasonably believes that the duties owed to-one 
principal will not directly conflict with the duties owed to 
the other in such fashion that adverse consequences are likely 
to result, and unless each principal consents after full 
disclosure by the licensee. 

+±i+ ~1 Licensees shall disclose to all third parties 
the existence and nature of the existing agency relationship 
NO LATER THAN when an offer is prepared in a transaction. 

+~+--Y~eia~~en-e£-baws-and-Regttia~~one 
+*+ {_£.] Licensees shall be-eh•u•ged-w*~h-knew*ng-Hie 

appl*eable-law~-a~d-regttlat*en~-sffeet*ng-the tra~~aet;,on 
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MAINTAIN A LEVEL OF KNOWLEDGE CUSTOMARY FOR LICENSEES OF THIS 
STATE' INCLUDING LAWS AND RULES-- .l\DMINISTERED BY THE- BOAR0.-AND 
SH!\LL NOT VIOLATE-LAWS-AND-RULESAFFECTING ANYTRANSACTiliNIN wHic"H-iiE:-6R sHE AcTs;·------------------~-------------------- ---- · 

-----·-tiT+==-± iel"!nel"!@:~- .. t.a+ +-no~ -"io± l!lte- "ny- ±I!IW-1'1"1"± iea b+ ..--to 
rea±-l"!!!ltl!l~e-trl'n!!ll!le~ient 

+iit (d) Licensees shall not enqaqe in a~t1vities that 
ronstitute ihe pract1ce of law. 

~et-serv~l"!l"!!!l-of-etkere 
(il through (iiil will remain the same as proposed but 

will be renumbered (e) through (gl. 
+±v+ tbJ Licensees, in engaging or recommending the 

serv1ces of an ~ttorney, title company, appraiser, escrow 
agent, or other like person or entity, on behalf of a 
princ1pal third party, or other person, shall disclose any 
financial relationship and/OR FINANCIAL interest that the 
licensee or real estate age-;;cyWTthwhich the licensee is 
associated may have in that person or entity being engAged nr 
recommended. 

fdt--Nat~rl"!-of-Propl"!rty,-Bieeloe~rl"! 
(i) and (iii will rema1n the same as prorns~d but will he 

renumbered (i) and (jl. 
+'i:ii+ (_!0 Licensees, when entering into " listing 

agreement shall make a prompt effort to ver1fy that the 
principal listing the property is the owner or is authorized 
by the owner to list the property. THE LICENSEE MAY, BVT 
!_LNOT !!.l~QUIRED TO, CONDUCT A 'l_'ITLE SEARCH OR _9BTr-!_N__b_ -J:J.ILE 
REPORT AT THE INITIAL LISTING. 
--~---(TVl-will remain-·the·-;a;;;,. as proposed but l>ill he 
renumbered (11. 

+l"!t --l'ld'".-r~:i:,!d:l'l'l 
H-t (_m.J The licensee or aqency 1n advertisJng shall be 

especially careful to present a true pirture and shall not 
advertise without disclosing his or her name and identity as 
a real estate licensee or ±:i:e.-!'leed real estate agency. Such 
disclosure shall be required whenever the licensee or aqenr·y 
negotiates or attempts to negotiate the listing, sale, . 
purchase, or exchange of real estate which bel0ngs to thP 
licensee, the agency, or the principal. 

(iii will rematn the same as proposed but will bf' 
renumbered (n). 

tft--Sl"!l'll"!r~±-eend~et 
(il and (iii will remain the same as proposed but will be 

renumbered (o) and (pl. 
+ 'ici ~ t tgJ !ie.-!'l!!!ee~~ekl!l±± -!'let- kl'low:i:l'!"!iY-en~.-1'-or 

w:i:±±f~!±y-eent~"~"-'-:i:n-el'ly-trl!lneeet:i:en-ee-a-rr~l'le~pa±-or 
"''len~-kere:i:n-~ref:i:~-er-'le:i:!'l-er-ethl"!r-benl"!f:i:t,-or-eompene"~:i:el'l 
from tka~-rre£±~-er-g!'lil'!-er-etk.-r-bl"!nef'i:~,-m..,,.--.,eer~l"!-~o-the 
±ieel'le.-e-tkreH'lk-tkl"!-ret.-l'!t'i:en-ef-p"'yme"te-r.-ee~"ed-by-on.­
rer~y-~e-a-trenee.-~:i:on-er-a9re.-me"t-wk:i:ek-reaee""b±y-eke~±~ 
be-erp±ied-to-..,n-ob!i9"'~±on-owed-~e-anotk.-r-p"'rty-to-tk.­
!!ll!lrne- ~ ra!'l!'!e.-Ho!'l-er-a'lre.-ml"!l'lt-:- L_!_CEN_:?EES -~1.-!,_!i_O:r"_I(NOW I ~gL Y 
ENTER, OR WlLFVLLY CONTINUE IN, ANY TRANSACTION, EITHER AS 
-~ [;~_l"Nfirl\l;:_il!'\_ AGENT_;:=:wfi_ER"q~A:-!'uR!'_9J?_(_OH p_FjEC"TivE_ (iF Tilf. 
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LICENSEE OR HIS PRINCIPAL IS TO COMMIT ANY OF THE FOLLOWING 
ACTS: USE, OR CONSPIRE WITH OTHERS TO OBTAIN, INFLATED 
PROPERTY APPRAISALS; INFLUENCE OTHERS TO PURCHASE PROPERTY FOR 
ANOTHER PERSON IN ORDER TO CIRCUMVENT CREDIT AND DOWN PAYMENT 
REQUIREMENTS OR_OTHER LIMITATIONS IMPOSED BY LENDERS, THE 
DEP.'IRTMENT OF HOUSING AND URBAN DEVELOPMENT OR THE VETERANS 
ADMINISTRATION; FILE AN APPLICATION TO REFINANCE A LOAN FOR 
THE PURPOSE OF DRAWING OUT THE EQUITY, WHEN PROHIBITED BY 
LENDERS, THE DEPARTMENT OF HUD OR VA REGULATIONS; OR ACQUIRE 
AS AN INVESTOR, OR PERSONALL!:. PROPERTIES SUBJECT TO A LOAN 
GUARANTEED OR INSURED BY THE DEPARTMENT OF HUD, COLLECT RENTS 
THEREON, WHILE PURPOSELY FAILI~G_IO MAK~--~~~1~AGE PAXM~~i.~_ON 
THE PROPERTY. 
-~---Tivlthrough (vi) will remain the same as proposed but 
will be renumbered (r) through (t). 

fv~~+ (U) Licensees shall ~ee-~ha~- MAKE A REASONABLE 
ATTEMPT TO GET all agreements, financial obligations and 
recommendations regarding all real estate transactions a~e in 
writing. 

(vi11l through <xl will remain the same as proposed but 
will be renumbered (vl through (x). 

tgt--eHe~s 

H:+ (_yJ Licensee shall submit all 1•ritten offers to a 
principal when such offers are received prior to the listing 
agreement having been terminated or the transaction based 
on that listing having been closed, whichever occurs first. 
HOWEVER, CONTINUING TO PRESENT OFFERS AFTER AN OFFER HAS 
BEEN ACCEPTED SHALL NOT BE DEEMED TO BE A VIOLATION OF 
37-51-321<10l~CA, 

(ii) will remain the same as proposed but will be 
renumbered (zl. 

+~~~+-i~ee~sees-shaii-make-~~-rep~ese~~a~~~~-e~~eern~~g 
pr~~r-~~~ers-~e-~e~s~ns-~~~eres~e~-mak~~g-a~-~~~er-Mn!ess 
~he-e~n~e~~s-~~-~he-represe~~a~~~n-are-base~--~n-an-~~fer-~~ 
w~ile~n9t 

tii~+ G!@0 A licensee shall inform any seller at the time 
an offer is presented that he will be expected to pay certain 
closing costs, such as discount points and the approximate 
amount of said costs. 

tht--h~eensees-±n-Reia~~~n-~~-e~her-h~eensees-an~ 
Empl:~yees 

(i) through (v) will remain the same as proposed but will 
be renumbered lab) throuqh (afl. 

(4) will remain the.same as proposed. 
15) The revocation or suspension or other disciplinary 

treatment of any other professional or occupational license 
or privilege held by the licensee in this state or another 
state, whether as an attorney, salesperson, broker, appraiser, 
or similar occupation or profession, shall be grounds for 
license disc1pline in this state, ~~-~he-gr~Mn~s-~er--~ha~ 
~iseipl:inary-~rea~meft~-w~~l~-be-gro~n~e-for-sHeh-~rea~men~-e£ 
a-lieensee-Hft~er-~he-boar~. IF THE BOARD, AFTER APPROPRIATE 
NOTICE AND HEARING, DETERMINES THAT THE SUBSTANTIVE GROUND~ 
FOR THAT DISCIPLINARY TREATMENT DEMONSTRATES THE LICENSEE's 
l!_.~Q!'lTHINESS Q!LJ.~_COMPETENC'!_iQ._M'T..A5___1LllB.Q!i_fJL_OR jlAL~SMAN," 
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.a.uth: Sec. 37-1-131. 37-1-136, 37-51-203, "lC.II; I~lP, S<'r. 
37-51-202, 37-51-321, MCA 

"~._5_8. 301 ME,T,NtN6-E!f'-'fERMS-!:iSE9 [)_Ef"_IJIIlTION~ ( 11 throuqh 
ihl Kill remain the same as proposed. 

lil ~prin~iplen "PRINCIPAL" shall include thr sei!Pr or 
buyer with whom the agent has-~ontract; 

(j) will remain the same as proposed. 
lk) "seller" shall includr vendor, +ee!!or I..:E~~QR, and 

like terms; 
Ill "supervision" shall include substantially d.~y t" 

day, act1ve ower!!~~ht OVERSEEING; 
lml "third party~-shall-1nclude any person 1n a 

transaction who is not the principal or agent In any ~~n~tP 
agency relationship." 

Auth: Sec. 37-1-131. 37-'i1-203, MC.'I; I_~P, Sec. 
37-51-202, MC.'I 

"8.58.405A APPLICATION ~OR EXAMINATION -- SALESPERSON 
·'!l'!P__!l.!lOKE~Ii!-wilT rema1nth;·;:;ame ',;sproposed~ --- -- - -

12) All applications must be legible, acrurate, and 
fully completed 7 -and-mtt!!t-inetttde--e-reeent-~"-~-2~-faee 
identifi~etion-photo~raph-of-the-apptieant. 

13) through 151 will remain the same as proposed." 
.ll.uth: Sec. 37-1-131, 37-51-203. MCA; IMP, SPr. 

37-51-202, 37-51-302, 37-51-303, MCA ---

"B.58.406A APPLICATION FOR LICENSE--SALESPERSON AND 
!l!!OKE!l--Ti) .'\.ppf1ca.nts for 1 icense must make application 
on forms approved by the board and accompanied by the re~utrerl 
fee, __ .".NO MlJST INCLUDE A RECENT 2" x 2" PHOI_Q(;B_i\._PIJ F()R 
IDEN'riFICATION OF THE APPLICANT. 
-- (2) and (3) w1ll rema1n the same as proposed. 

(4) For salesperson applicants, the board will requ1re 
a recent credit rating, supervising broker certification, 
and references attesting to verify good repute, honesty, 
trustworthiness, and competency. THE BOARD MAY UTILIZE 
THE CONTENT OF THE CREDIT REPORT IN ITS ASSESSMENT OF THE 
SA!;!;SPERSON' S QUALIFICATIONS_,_ONLY TQ THEATENT THAT-~Ui:_ll 
REPORT DISCLOSES JUDGEMENTS OR SIMILAR ITEMS IN WHICH THE 
APPLICANT HAS BEEN FOUN_I)_I,IABLE_fOR MISMANAGEMENT_;__FR~!:r:i" 
CONVERSION, OR CONDUCT OF A SIMILAR NATURE. 
-- I 5 l For broker applicants: .. ·the board-will reguin· a 
recent credit rating, and references attesting to good r<'J'"' ", 
honesty, trustworthiness, and competence. THE BOARD MAY 
UTILIZE THE CONTENT Of THE CREDIT REPORT IN .. ITS ASSESSMENT 
OF THE SALESPERSON'S QUALIFICATIONS, ONLY To THE-EXT~T~l~liT 
SUCil REPORT DISCLOSES JUDGEMENTS OR SIMILAR ITEMS IN WHJC:H 
THE APPLI C.'INT HAS BEEN FOUND LI~~LE;_ FOR_!1_ISMAN~(;_I~:E.NT, FRt>l'Ll, 
CONVERSION, OR CONDUCT Of SIMILAR NATURE. 
------- ---u~-,---For the purpose ·c,rd;termining the 3 7-51-3021 2 1 <-:-) 
qualifications of a broker applicant, "actively engaged" WI I! 
be applied to mean "engaged substantially full time, d~y t.• 
day, ,,s dn occupation" and having obta1ned 10 I ist 1nqs .Hid 

ll-1· . 1 : 
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10 sales and attended, participated, observed, reviewed, and 
conducted the various stages of these transactions and the 
showings. negotiations, closings, and like matters pertaining 
to them, to the full extent possible within the scope of a 
salesperson's license. Th1s experience may be obtained while 
licensed within the state. or licensed in another state. 
This ~~f@ SUBSECTION is advisory only, but may be a correct 
interpretation-o~he law. eh-63~7-h~-1993. 

Auth: sec. 37-1-131, 37-51-203, MCA; rMr, Sec. 37-1-135, 
37-51-202, 37-51-302, MCA 

"8.58.406C APPLICATION FOR EQUIVALENCY--BROKER 
!ll through !2l!bl will remain the same as proposed. 
(c) any appropriate combination of the above. SUBSECTIO~ 

(21 IS ADVISORY ONLY, BUT MAY BE A CORRECT INTERPRETATION OF 
THE LAW. 

(31 and (4) will remain the same as proposed." 
Auth: Sec. 37-1-131, 37-51-203, MCA; IMP. Sec. 

37-51-202, 37-51-302, MCA 

"8.58.408A NON-RESIDENT LICENSE--SALESPERSON AND_BROKER 
(f) will remain the same as proposed. 
!21 Non-resident salespersons must be under the 

supervision of licensed resident real estate brokers or 
accompanied by and under the di~@@~ supervision of licensed 
non-resident real estate brokers while conducting activities 
in this stat.:..· 

Auth: Sec. 37-1-131. 37-51-203, MCA; IMP, Sec. 
37-51-202, 37-51-302, 37-51-306, MCA 

"8,58.415C CONTINUING REAL ESTATE EDUCATION 
INSTRUCTOR APPROVAL !l) through (3l!al will remain-the same 
as proposed. 

!bl at least two years of post-secondary education 1n a 
field traditionally associated with the subject matter of real 
estate transactions with a generally recognized professional 
OR EDUCATIONAL designation; or 
------rc;-through (e) will remain the same as proposed. 

(f) SUCH OTHER QUALIFICATIONS AS ARE DETERMINED BY THE 
DEPARTMENT OR BOARD TO MEET THE SPIRIT AND INTENT OF THESE 
REQUIREMENTS. -­

C4l will remain the same as proposed." 
Auth: Sec. 37-1-131, 37-51-202, 37-51-203, 37-51-204, 

MCA; L~. Sec. 37-51-202, 37-51-204, MCA 

5. The Board has thoroughly considered all comments 
received. Those comments and the Board's responses thereto 
are as foll01•s: 

Comment~J Comments were provided to the board from staff of 
the Adm1nistrative Code Committee noting the inconsistency 
between the term "salesperson" used in the rules and the term 
"salesman" used in the statutes. 
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~~~E?B~~J The board noted the inconsistency, but also noted 
that salesperson is used in other rules and decided that 
the term ,f,l!ld rPrli'!ITI In t:he rules t0 naintain consif':~ency 
therein. 

Commf!n~!'0 .. !":".9?fdpig~~--28_0Q!_: Comments were provided to thf> 
board frnm the Montana Association of Rf>altors suggesting 
limtting the preliminary review of exam appli~C!ti~~s to . 
d,~,_~ilf'H:lodatr \-valk-ln testtnq. 

Rf"!<E'<:'n'!!P: The bc•ard rejeetPd the suggest inn because it 
limited the t,.sting application process to walk-in testing and 
tl!d not all<:•~>' preregistration of exi'lm ,-andidates. It l•'ould 
~ltnJndte the n~w testing procedure. 

£2!!'!I!~I}ts regard_!!l_g_J!_,_2~. 405: Part iCJ pants proposed a 
revision to delete the word "percent" and the ~ symbol to more 
arcuratelv describe the pass-fail point. 

Hf'Sl'or1~t:': Tht> bo:..rd concurred and made thf' revision. 

Comments _r~~rd!!l..9 .. ~.· 2_ll _ _._!Q_2_: The Montana .'Issue ia t ion of 
R;:;ait:;~rs recommended the inclusion of "open house" and "model 
home" as exemptions from requiring a branch off1ce license. 

R~!!l?D!l!!~J The board .-,r>ncur red and the suggested categories 
1.:erf> added. 

COfi11\1E!!!!!I~.~"-E!.9.~.!:<!!_!!9.J!...._5_1l_,_!~L Tht> new testing sernc" costs 
suggested increasing examtnation fees from $35.00 to $40.00, 
This matter was dts~ussed at the hearinq. There was nn 
opposition. 

!!!'."!POns_~ The fpc r:hange ~<•as made by the board without 
objection. 

Comments: The Montana .'Is soc iat ion of Real tors recommended 
a ·r:;;;J;,-;-:tion of fees charged for the transfernng of sales 
licenses Within an office. 

~!:'~•(Jns~: This proposed fee rPduction was rejected because 
the same amount of staff clerical work 1s involved in a 
transfer witt11n ~r1 ,;fficP ~s a transfer between separate 
nffl~""'E'S. 

C:e>rnm!O'I_!tS_!"~9?.IdJ_ng_!).~~-JH_: The '1ontana .1\ssnciation of 
Hedltors recommended thP chanqe of terms from "trust ao-Pount" 
tf> '"depo,ntory arcount" throughout this rule. 

RE!spof1'!"': 
l:J!Iquaqe. 

C0J:lffi.E!!l'-s_: Th" "'ontana .Z\ssocia1 ion nf Realtors rPcommended 3 

··hanqc In the requtrPMPnt that Pach broker shall maintain 
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a separate bank account to provide, "Offices or firms 
having more than one broker, whether broker-owner or 
broker-association, may utilize a single depository account.·· 

!l-~~onse: The board concur red and adopted the suggestPd 
language. 

Q_Qmmell__t_§} Mr. Jack Morton suggested that "rent payments" and 
"security deposits" be tnrluded among the funds deposited 1n 
trust accounts. 

R_E:.Sf'Q~~ The board concurn·c! and adopted thP SIHJ'-J"StE·d 
language. 

Comments: Mr. Morton also recommended clarification of 
the distribution of earnest monE>y by agreement bebveen t hf> 
principal and third parl1es. 

Response: The board rejected this suggestion because the 
distribution of earnest money does not requirP <ccmmunicatlons 
between the principal and th1rd party. 

Comments: Staff of the Administrati,-e Code Committee 
commented about what it thought were inaccurate authority 
c1tes for ARM 8.58.415A and new rule XI (8.58.415C). 
Response: The board concurred and deleted reference tn 
sections 37-51-202 and 37-51-204. 

Comments: The .<\dmin1strati\'e Code Comnuttee called to the 
boar-d's-attention an apparent error in the MCAsnct1on c-i.t<>d, 
observing that it currently refers to 37-58-20], when the 
reference should 37-51-203. 

Respons~ The board conc-urred and made the corr-ect •on. 

~Qntments regarding 8.58.419(31!a): The Montana Association 
of Realtors suggested altertng phraseology 1n the rule from 
a negative of "the licensee shall not" to a positive of thP 
"l1cense may." 

Re~()f1~_: The board concurred and adopted the suggested 
language. 

Comf!lents regarding 8 .!_ijl___,_!l9_(_}Jj__~~ The Montana .<\ssociatintr cf 
Realtors suggested the addition of the term "no later than", 
to identify at what point the 1 icensee must discl,--,se ag•,ncy 
relationship. 

l_:le~Sf'2l!§.~; The bc,;ord concurred and adopted the suggFst ed 
language. 

Comments regardi~ '-li·112l}l< ~_)_ g_r_Jc,j_fQ~!)____)___( Ql_(_ll I : 
The Montana Association of RE>a 1 tors requested deletion ,,f 
subsection ! ii) and amending the language of Rllb>;Pct i<•n I'! 
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because 1t felt that the standard exceeds the civil liability 
standard currently applicable in this state for any other 
profess1nn and would be impossible to meet. 

R~§I'2~,.e: 
chanqes. 

The bo•rd rnncurred and adopted the suggested 

Comments t:~~!"s!.!~_g_~_0~_,~l_'U]_)_!hl_; The Montana Association of 
~~if~~~~ suggested the addition of the phrase "or/financial" 
interest to ~lar•fy what types of 1nteresiM must be 
Jrkntlfl<"<L 

ReSJ?.(Jn!l_E!_: Tht:' b<>.H"d rnnrurrPd and arlopted the SLI<lq<'"Sted 
l angu,,ge. 

~C!.f!ll!\ents~g_garc:l_in_g__!! . .:.2Jl_.ill.ill.!_~l: The Montana Association 
of Realtors suggested exempting a title search or title report 
from I1sting requirements because the rule would hold lhe 
agent to ~ standard to which they could be held in a court of 
l3w later 1n a possible law suit. 

Res]2onl!!"' 
l.tnguage. 

The b<1.1rd concurred and adopted the suggested 

Com!!'~.r.!l!!._.!:..E!__9_arc:l_ing 8.58.419( 3)! !__!__; Mr. Morton suggested 
deleting the.proposed language "or that the property waH the 
site of a ~utcide, homicide, or other felony." 

!!~~l?.2~§e_: These suggest 1ons 1;er"' rejected, as thP subjects 
arP not material tn the value of the propertr and rlo not need 
to b<' dL'<Cl•)SE'd as SU<.'h. 

Comments r~'l-'.!:1!~d!!:. HJI.Ll )_(_"'.1_: Mr. Morton suggested 
deTf;ti;;g the word "licensed" real esta\P agency, because 
agency's are not currently licensed. 

fl~§£On§_e_: 
chanqe. 

The board roncnrrf'd ~nd adopted thf' suqqested 

\;.2'!!!!'_ftlt!!_t'_e9_<i_t:_c:l_!r.!'3 !l:_?_8.419Ll.U_q_)] The Montana .l\ssociation of 
Re~ltors suggested rev1B1nnA to Lh1s section for clarification 
pu rpOSf~S. 

ft~!'!POns_e: The board concurrPd and adopted the proposed 
re\·isionR hith n1nor changes. 

~2r:'!"S..n!!l r:~rg!_l}g_!!~1.!2!..3L!!!l' The Montana .l\ssociat10n 
of Realtors suggested deletion of this section of the proposed 
rules because the standard of "reasonable efforts" is not 
defined and leads to an after-the-fact and possibly arbitrary 
deter~ination by the hoard of whether or nnt the agant's 
•conduct hns reached the requtred len>]. 

Rese_on!l~' 
reiectf'd, 

The proposed delPtion of this subsect1 >n was 
.1.!;:: the su!~sPct!on ,,rldrrs:s~~ .:l d1ff~rPnt staq,;) '.)f 
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a transaction than found elsewhere in the proposed rule 
amendment. The subsection also clarifies the board's 
specific jurisd1ction over licensees who have not fulfilled 
contracts obligat1ng the payment of escrows, etc. 

Comments regarding B ._56. 419 ( 3J . .il!l_: Mr. Morton suggested 
revising th1s rule to provide that, "licensee shall make 
a reasonable attempt to get" agreements, etc. in writing, 
instead of imposing an absolute responsibility on the 
licensees. 

Response: The board concurred and adopted the suggested 
language. 

Comments regardi~.419(~ Mr. Morton suggested 
revising this proposed rule to include the words "or informal" 
regarding appraisals because the rule impl1es that "informal" 
appraisals outside the scope of their experience are 
acceptable. Since most appraisals made by licenRees would 
fall within the "informal" category, they should alsn he 
included within the regulation. 

Response: The proposed revision was rejected because the 
practice act does not include appraisals within the deflnitinn 
of "broker." 

Comments regarding B.5B.419(3l(w): Mr. Morton suggested 
deletion of the word "exclusive" from this subsection so 
that broker's consent is needed whenever a cooperating broker 
shares the listing with a subsequent broker. 

~~~ This suggestion was rejected because the effect of 
the deletion would be to make the listing an open listing. 

Comments regarding B.58.419(3)(xl: Mr. Morton suggested 
deletion of the words "rent" and~'renters", as being radundant 
to lessees and leasors. 

Response: This proposal was rejected because the terms are 
not synonymous. Rent is paid month to month, whereas a lease 
is for a period of time specified by contract. 

Commen!Lregard:!,gg_~.§. .... 11.1.JJJJ...L)__: Several participants 
suggested either deletion of or revision of the exist1nq 
rule to make it clear that continuing to present offers ~ftPr 
an offer has been accepted shall not be a violation of 
37-51-321 (10), MC.'I. 

!l"'S.PQtl_s_e_: The board roncurred and re\•ised thP propos., l to 
include the suggested exempt1on. 

Comments regardlnq __ B.58.419(3l_(z): Mr. Morton suggested 
revision of this rule to permit disclosure of the terms of ~n 
offer, but not the 1dentity of the party mak1ng the offer. 
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RE?SPQ!:ll!f_: This suggest10n tias rejected and the 
adopte<l as rrope>sed. The board felt that it is 
pr.wtice in the 1ndu>Otry tn reveal thP contents 
.>n offer. 

rule ~>as 
not a common 
;,nr! nature of 

~'2rnl!'~n ~§ _ ~9i'..!:~.!!!.9 _ _f"'rme _t:_B_~_!!.!. 419 ( l_l_iE_~_)_; The Montana 
Association of Realtors suggested deleting this subsection as 
1t 1s not necessary. This section was intended to clarify new 
L1nguag<> 1n -~uhsP•·t lon Iii) 111 -' previous draft «hirh h.'s bf'<>n 
r Prtu\ r~d. 

11_espon~e: 
r.klPted. 

Thf' h'arrl cc>nrurred and the proposed subser:t ion 11as 

t;:Q_l!'!!!!:!lts: 'lr. Mort on suggested the add it ion of a proVlS ion 
rf'qUlring licensees to try to get offers in writing, but to 
prl"sent all aff•'ts, ural or not. 

R~!!POf1_s~: This suggestion was rejected as the current rules 
requ1r<> that all written offers be presented. That is the 
intent ,,f the rul<>, and th,_, bo01rd felt there l<as insufficient 
t'f:!d!-i1Jns tn re-l.1x t.he rule. 

Comments _t:~q~rdi_[lg ~~~-~1!.'!!.2.!..: The Montan.l Association of 
Reahors suggested the addition of languaqe that would clanfy 
that the license disciplinary act1on must be tied to the 
unworthiness or incompetency to act as a real estate licensee. 

~-~spof!se_; Th• h•Mrrl rnncurr<>d and revised the Bubs<_>rt ion 
accord1nqly. 

Co~~~~t~: ~r. Morton suggested additional rules covering thP 
~ithdrawing of offrrs prtor to arrept01nce, and earn<>st money 
requirements on an offer. 

1'{~!2Q!'~~--' The suggest ions WP re rejected by the board. These 
subjects ~re usuAllY ~overed nn typical agreen~nts to buy and 
sell. 

C:Q~!!_lents___r~92_rd!_r~_g_n~~~!:!,!k_l_ I !!._,__2~_._30l!Ul: There were 
several suggestions to rorrect the spelling of the word 
"principal." 

13~~pgns<": 
sho~,·n. 

C:ol!l~'!~§ _!:~9~!:d!_r1_9_!l~'~: __ r!,!_l_~ _ _!___(___§__.__5.1i!.}~_!_: Th•' Mont."u 
,'\ssnciat•on of Realtors suqqe!'<t<"d rorrect1nq thf" Sl'ellinq of 
ttle worrl ''lesH0J_••. 

Respons•': 
!::: h~.:\,·n. 
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Comments regarding new rule I (8.58.301(1)): The Montana 
Association of Realtors suggested revising the word in the 
definition from "oversight" to "overseeing." 

Response: This comment was adopted by the board. 

Comments regarding new rule I <8.58.30l(m)): The Montana 
Association of Realtors suggested the deletion of the term 
"single" from the definition of third party. 

!!_~_ons"'_: The board concur red and the change t-Jas made. 

Comments regarding new rule II <8.58.405A(2ll: Mr. Morton 
suggested deletion of identifying photographs from this rule. 
The board also proposed moving this to the license application 
requirements to accommodate the net• testing service 
applications. 

Response: The proposed rule was adopted t•ith the deletion of 
the photo requirement and transferring it to proposed new rule 
III <8.58.406A(l)). 

Comments regarding new rule III (8.58.406A): Staff of the 
Adm1nistrative Code Committee commented that this proposed 
rule states that the whole rule is advisory. but only 
subsection <6) is intended as advisory. 

Respon~~ The board made note of the comment and made the 
necessary change to limit the advisory portion to subsection 
(6!, as shown above. 

Comments regarding new ru]e III <8.56.406A(4) ~~ Mr. 
Morton suggested deleting the reference letter requirementR. 

Response: The suggestion was rejected because reference 
letters are an approved method of obtaining information about 
an applicant's worthiness. 

Comments; The Montana Association of Realtors suggested 
limiting the use of the credit reports to those finding 
liability for mismanagement, fraud, conversion, or similar 
matters, as the credit reports generally provide only 
superficial information wh1ch can be misleading. 

Respons~ The board concurred and revised the rule 
accordingly. 

Comments regarding new rule III (6.58.406A(6)): Mr. Mort<'n 
suggested exempting farm & ranch sales, commercial sales, 
and any area other than residential sales from the rule. 
Mr. Morton felt it was an inappropriate requirement for a 
person in property management, farm and ranch, or comT:J•'tol,ll 
transactions to meet the "active" standard. 
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~~spo~s~: The suggestion was rejected as this means of 
'lualific~tion is covered in ar1other section. 

~.'..'.!:'!"~!.'!f<_r~g.:udi!Jg !.'~'" _I!,l.!_"'_____D'__j_!:l_,_~!l_-=-!_Q.~!!gLU Mr. ~lorton 
suqcwsted •jelo>tion of this section, as ,;lcttut·.es dn not allm,­
t hP •.·:.IJ'.-Pr uf thr:-) t.t\'O year ref]utrement. 

~espo~Be: The suggestion was reiected because the statutes 
,,uthnrJzf' the board tu deterrune egul\·aJent stand3rds. 

C<;>mrn"'!l!!l_ rl:'9!'1 rg__!!J_g_~_l_€!-; ___ !:!:!l.~-_y_j__(l_.___2~_._ig6_Q)_J staff of the 
!\rlmtnlstratn-,. Code Cr-mmittee nbservcd that this p1·opo~ed rule 
'''-~"' ad,-Jsory, but the rule d1d not so state. 

R"''POD~€= The POmments were noted and ac!'epted by the board. 
Th1s ch3nqe has bPPO made a!'cordingly. 

~2~1!'£!.'!~ __ r_~g~r_gl!!_g__n~~__!1:1~_\'_I_L_Ul.:.2~0BAl_: Staff of the 
Administrative ~ode Committee obsen·ed th<>t this propo!<ed rule 
referr~'!'d to "dirP('t superVISion" \,.hPn thP corrf"et term is just 
"~UP~"t'\'l~i,,n. '' 

Resr'?~se.: ThP bn.1rrl •-nncurn~d ilnd ,1mcnded the nde 
,-l!"'CUrd i nq! }". 

Ce>rn!"~!.'t!Lr~~-r,l_!_!1_9_new rule \'Il !8.58.408!\(2! l: Mr. Morton 
~uggeste•l del<>tion of" the--r: .. r-e;:e;;-z.-;;-~:;;--;;o;;:.:r:-e;;-ident sales 
licenses fro~ lhis proposed rule. 

~~~PQ!.'~'J The suggestion was rejected bec<>use the licensed 
non-resldent sal<>sperson would not have to abide by Montana's 
supervision requ1renents, The boilrd feels that a n<>n-rt'Si<lf•nt 
s<>lespPrs<>n "mst be supervis<>d by a resident broker 1f the 
publ1c is to be protected. 

~9_!!!!!!ent!!_r~t_:_di!!_9.___!.'ew rE_l!'..!LJJl.58.423): Mr. Morton 
suggested the addit1on of a rule requiring broker to notify 
the board office of any violation of board law or rules when 
terr.1ii1ating a Rates associate. 

Resp()!)~~: The suqgest1on was rejected as the existing 
cunpL~1nt process CO\'ers instanc-es \'\'hen viclat ions ncr::-ur. 

~2!:!!1)~!1!!3_rE!~r:g!I19._!!E!!!_rule _!l_(_U_!L_!~_l_!_!!J_: 'lr. Morton 
suggested revising the rule to require notification of the 
principal and giving him an opportunity to rescind the ltsting 
contract, upon termination of the l1sting .3gent. 

!l~l?_f'On'?","_: The suggestion 1;as rejectf>d, as thts is an ,-,ffir:e 
roollcy item th.•t sh(•nld b•~ aoldresseo:l in the em!•ln>'MPnt 
cont rrF·t. 

C(l!l)ll1E;!"!~~JE!9'!!:_g!ng '!e~- _ru_l_g _X!_!~.2~._41_2<:_f})_(_bl !_: 'lr. 'lort<'n 
f.;Uqq,-"st Pd .-=t.d:.lln'l "('r- ~dtH_·rtt iunal" des1gnat ion. tn clarify 
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instructor approval requirements. Mr. Morton felt it would 
be appropriate to give the staff more discretion in approving 
continuing education instructors, i.e. business doctorat~. 

Response: The board concurred and adopted the suggested 
language. 

Comments regarding new rule XI <8.58.415C(3Jl: Mr. Morton 
suggested adding a section-giving-the-board authority to 
evaluate instructors that may not fit into any one requirement 
category. Mr. Morton gave the same reasons for this 
suggestion as he did for the above rule (8.58.415C!])(bl. 

Response: The board concurred and the suggestion was adopted 
by the board. 

Comments. regarding new rule XII !8.56.424): staff of 
the Administrative Code Committee observed that the \vord 
"judgment" was misspelled in the rule. 

Response: The board concurred and the correction was made. 

Comments regarding new rule XII !8.58.424(6)): The Montana 
Association of Realtors suggested restricting the publication 
of discipline actions to board publications. 

Re.sponse: The suggest ion was rejected by the board because 
the board is a public agency created for the protection of 
the public from the perils of incompetent and unprincipled 
realtors. The ability to disseminate disciplinary actions on 
a nondiscriminatory basis is essential to that protection. 

6. No other comments or testimony were received. 

BOARD OF REALTY REGULATION 
JOHN DUDIS, CHAIRMAN 

BY: ~·f!--
ANDYP00£E; D PUTY DIRECTOR 
DEPARTMENT Of COMMERCE 

Certified to the Secretary of State, June 4, 1990. 
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BEFORE THE BOARD Of SOCIAL WORK EXAMINERS 
AND PROfESSIONAL COUNSELORS 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of th~ amendment 
0f rules p0rtaining to fees 

NOTICE OF AMENDMENT Of 
8.61.404 AND 8.61.1203 
PERTAINING TO FEES 

TO: .'Ill Interested Persons: 
1. On March 15, 1990, the Board of Social Work Examiners 

and Professional Counselors published a notice of proposed 
amendment of the above-stated rules at page 424, 1990 Montana 
Ad~1n1strative Register, issue number 5. 

2. The Board amended the rules exactly as proposed. 
3. One comment was received from the staff of the 

!>.o:lm1nistr,1tive Code Committee stating the authority cites 
listed were erroneous. The correct authority cite for 
8.61.1203 is 37-23-103, MCA. The Board noted this comment and 
the correct authority cite will appear on replacement pages. 

4. No other comments or testimony were received. 

BOARD OF SOCIAL WORK EXAMINERS 
AND PROFESSIONAL ~OUNSELORS 
PATRICK J. KELLY, CHAIRMAN 

BY: ~-f?~ 
ANDY POOLE DEPUTY DIRECTOR 
DEP!\RTMENT OF COMMERCE 

Cert1fied to the Secretary of State, June 4, 1990. 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE TRANSFER 
AND AMENDMENTS TO 8.124.101 
(23.16.1701) through 8.124.229 
(23.16.1829), ARM, AND ADOPTION OF 
RULES I through XV relating to 
Title 23, chapter 5, parts 1 
through 6. 

TO: All Interested Persons: 

CORRECTED NOTICE OF 
ADOPTION OF RULES 
RELATING TO GAMBLING 

1. On December 21, 1989, the Department of Justice published 
notice of proposed transfer, amendment, adoption, and repeal of 
rules relating to gambling at page 2127, issue number 24, 1989 
Montana Administrative Register. On April 26, 1990, the Department 
adopted and repealed the rules at page 828, issue number 8, 1990 
Montana Administrative Register. Certain oversights have since 
come to the Department's attention. 

2. In the December 21, 1989, notice, the Department noted 
that Rules 8.124.225 (23.16.1825) and 8.124.226 (23.16.1826) had 
been repealed previously when the rules were rules of the 
Department of Commerce. The numbers in parentheses were proposed 
to be the Department of Justice numbers for the two rules. In the 
April 26, 1990, notice of adoption these two rules were listed as 
23.16.1925 and 23.16.1926 in~ 3, the notice of repeal prior to 
transfer. This was done because certain rules were renumbered 
between proposal and adoption. These numbers are incorrect, as all 
four numbers currently identify different rules: 23.16.1825-
Lic~nse ~ua1ifications; 23.16.1826 Quarte~ty Reporting 
Begui~~~nts; 23.16.1925- Possession of Unlicensed Machines; and 
23.16.1926 - Locatio!} of Machines on Premises. The two repealed­
but-transferred-for-reference rules are now numbered: 23.16.1945 
and 23.16.1946. In conclusion, Department of Justice Rule 
23.16.1945 is transferred from the Department of Commerce, it was 
repealed Rule 8.124. 222_ .: CIVIL VIOLATIONS -- CRIMINAL YJOLATI_QNS 
and Department of Justice Rule 23.16.1946 is transferred from the 
Department of Commerce it was repealed Rule 8.124.226 -PENALJlL~ FOR 
~_I_Y)J• VIOLA} IONS I SSJJJJ> BY DEPARTMENT. 

3. In the April 26, 1990, notice of adoption, the Department 
neglected to respond to counsel for the Administrative Code 
commit tee • s comment that the statement of reasonable necessity 
should be expanded. Therefore, the following language should be 
inserted in issue 8 of the 1990 Montana Administrative Register p. 
828, following~ 4. 

11-6/14/90 Montana Administrative Register 



-1173-

4. Counsel for the ACC commented that the Department's 
stalem<!nt. of reasonable necessity (11 3 in the Notice of Public 
fl•!d ring) should be expanded. The Department agrees and adopts the 
follcMing expancled statement of reasonable necessity: The 
Department finds that the rules hereby adopted are necessary to 
specifically inform all those invoh·ed in public gambling 
activities of their rights and responsibilities under Montana's 
new gambling laws. The Department also finds that the degree of 
specificity in the rules adopted is necessary to ensure a uniform 
rcqulalory cl irnalrc for legal gambling activities in Montana; to 
protect those involved in all aspects of legal gambling activities 
t t·om unscrupulous persons; to protect the tax revenues due from 
legal gambling activities; to provide appropriate forms and 
instructions for tax filing and permit application purposes; and 
to prot.Pct the h<c>alth, safety, and welfare of the citizens of 
Montana, especially those adversely affected by legalized gambling. 
The Department also finds that the proposed amendments to rules are 
necessary to implement the recent changes to Montana's gambling 
laws to incorporate previous statutory requirements into rule form 
(S 23-5··621, MCA), and to effectuate the above-enumerated 
legislative purposes. Finally, the Department finds that the 
proposed repeal of certain rules is necessary because the statutory 
changes have either withdrawn statutory authority for the rule or 
have rendered the statute superfluous; also, in several instances, 
the Department has adopted rules of more general applicability 
which duplicate existing rules. 

BY: ]fun, ,QO.e;.J_ 
MARC RAC1C~O~T~~~--------
Altorney General 

certified Lo the Secretary of State on June 1990. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42,28.321 relating to 
Required Records - Audits -
Motor Fuels Tax. 

TO: All Interested Persons: 

NOTICE OF THE AMENDMENT of 
ARM 42.28,321 
relating to Required Records 
- Audits - Motor Fuels Tax. 

1. On March 29, 1990, the Department of Revenue published 
notice of the proposed amendment of ARM 42. 28.321 relating to 
required records for audits concerning motor fuels tax at page 
580 of the 1990 Montana Administrative Register, issue no. 6. 

2. No public hearing was held. 
3. No comments or testimony were received. 
4. The Department has amended the rule as proposed. 

1. \ I ,-.,. / '~ C/ i. 

DENIS ADAMS, Director 
Department of Revenue 

Certified to Secretary of State June 4, 1990. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules 
46.12.1107, 46.12.1108, 
46.12.1109, 46.12.1110, 
46.12.1111, 46.12.1112, 
46.12.1113 and 46.12.1114 
pertaining to skilled 
nursing and intermediate 
care services in 
institutions for mental 
diseases 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
RULES 46.12.1107, 
46.12.1108, 46.12.1109. 
46.12.1110, 46.12.1111, 
46.12.1112, 46.12.1113 and 
46.12.1114 PERTAINING TO 
SKILLED NURSING AND 
INTERMEDIATE CARE SERVICES 
IN INSTITUTIONS FOR MENTAL 
DISEASES 

1. on February 8, 1990, the Department of social and 
Rehabilitation Services published notice of the proposed 
adoption of rules pertaining to skilled nursing and intermediate 
care services in institutions for mental diseases at page 278 
of the 1990 Montana Administrative Register, issue number 3. 

2. The Department has adopted Rules 46.12.1107 (I), 
PURPOSE; 46.12.1108 (II), DEFINITIONS; 46.12.1110 (IV), 
SCREENING AND UTILIZATION REVIEW REQUIREMENTS FOR MEDICAID 
RECIPIENTS; 46.12.1111 (V), REIMBURSEMENT; 46.12.1112 (VI), 
PAYMENT; 46.12.1113 (VII), COST REPORTING; 46.12.1114 (VIII), 
ADMINISTRATIVE REVIEW AND FAIR HEARING PROCEDURES as proposed. 

3. The Department has adopted the following rules as 
proposed with the following changes: 

!RULE !Ill 46.12.1109 GENERAL REQUIREMENTS AND LIMITA-
~T~I~O~N~~F~O~R~~M~E~N~T~AL DISEASE Subsection (1) remains as 

proposed. 
(2) Payment is not available for services provided to any 

individual who is under age 65 and is in an institution for 
mental diseases except· for persons under 21 receiving inpatient 
p~YQb~~ervices described at ARM 46.12.590. 

Subsection (3) remains as proposed. 
(4) The nursin~ faeilit) institution for mental diseases 

must provide for recorded individual plans of treatment and care 
to ensure that institutional care maintains the recipient at, 
or restores him to, the greatest possible degree of health and 
independent functioning. The plans must include: 

subs~ctions (4) (a) through (4) (e) remain as proposed. 
(5) Ntlrsi"9 faeilities Institutions for mental diseases 

must meet three or more of the following factors ~ ee ee" 
e4Mred--iw.3H-tti't-~-fflr--~i-<:H'*'~: 
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(a) the facility is licensed as a psychiatric facility for 
the care and treatment of individuals with mental diseases QY 
the state of Montana. 

Subsections (5) (b) through (6) remain as proposed. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-101 MCA 

4. The Department has thoroughly considered all commen­
tary received: 

COMMENT: The department is expanding the scope of the Medicaid 
program by activating an optional service previously unfunded 
by the state legislature. SNF and ICF services in IMDs are 
among six optional services in which little or no expenditures 
are currently made. 

RESPONSE: There is little or no relationship between the 
optional services addressed in the proposed rules and the other 
seldom used optional services. It is unnecessary to withdraw 
these rules merely because other optional services have low 
utilization or because Montana has a relatively large number of 
optional services. Facilities that would benefit from this rule 
are already receiving reimbursement by the Medicaid program as 
nursing facilities. 

COMMENT: The department should clarify that the rules of IMD 
do not affect the rules for inpatient psychiatric services for 
persons under 21. A facility delivering psychiatric services 
can be determined to be an IMD and therefore be restricted by 
the proposed rules. 

RESPONSE: Rule I states that "these rules are intended to 
provide the criteria for payment of nursing facility services 
to Medicaid recipients aqe 65 or older who are residents of an 
institution for mental disease." The proposed rules also 
contain definitions and explanations of nursing facility 
services, skilled nursing and intermediate care services and 
other criteria for services to persons age 65 or older. 
Additional clarification may be considered redundant. 

COMMENT: Rule III(2). The department should add "except for 
persons under 21 receiving inpatient psychiatric services 
described at ARM 46.12.590" to the end of the sentence. 

RESPONSE: This comment will be incorporated into the final rule. 
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COMMENT: The department is adopting a reimbursement system 
which will allow the IMD to receive cost based reimbursement, 
a maximum update equal to the Medicare market basket and will 
be rebased every second year. This is preferential treatment 
compared to existing nursing facilities. The only facilities 
which can immediately benefit from the new rules are state owned 
facilities. For those facilities currently participating in 
Medicaid which will become IMDs, the department should limit the 
reimbursement to the current rate they receive through ARM 
46.12.1201. 

RESEONSE: Cost-based reimbursement is considered an appropriate 
initial methodology to insure reasonable and adequate payments 
for this unique classification of providers. There are 
significant differences in services provided by nursing 
facilities in comparison to an institution for mental disease. 
Thus, it can be expected that their costs will be different to 
provide these services. 

~QMtlENT: The department should clarify whether or not an IMD 
may provide inpatient hospital services and how these services 
will be reimbursed. While the rules are obviously directed at 
nursing faci.lities it is unclear whether hospital services 
provided by an !MD are excluded. 

RESPONSE: It is clearly stated throughout the proposed rules 
that they are intended for payment of nursing facility services 
provided in an IMD. The mention of hospital in the definition 
of institution for mental diseases is merely part of the broad 
definition of this type of institution. 

QQMM~NJ: The department should take this opportunity to create 
a less cumbersome billing procedure for outpatient (non­
facility based) services. The department will also subject 
providers to the limits included in other outpatient services 
which will limit the provider's ability to conform to RulP 
II I ( 4). 

RESPONSE: IMD nursi.ng facilities will bill for ancillary and 
other covered serv1ces in the same manner as other nursing 
facilities. Should this impair a provider's ability to meet the 
requirements under these rules, the procedures may need to be 
reevaluated. 

~QMMfNT: Rule III(5) lists the factors that a nursing facility 
must meet in order to be considered an institution for mentGl 
disease. (A) Under III(5) (a) it is suggested that the sentence 
describe who the licensing body is. (B) To our knowledge there 
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is no facility that is an IMD that is accredited by the Joint 
Commission for the Accreditation of Health Care Organizations 
(JCAHO). (C) Should a facility be considered an !MD without 
the requirement of the provision of active treatment for mental 
disease? 

RESPONSE: (A) Rule III(5) (a) states that one of the factors to 
be considered in determining if a nursing facility meets the 
requirements for an IMD is that the facility is licensed as a 
psychiatric facility for the care and treatment of individuals 
over 65 with mental diseases. The licensing body is the state 
of Montana Department of Health and Environmental Sciences. we 
will incorporate the state of Montana as the licensing authority 
in the final copy of the rule. 

(B) JCAHO accreditation is only one of ten factors that can 
indicate if a facility meets the requirements to be considered 
an institution for mental diseases. Nursing facilities only 
have to meet three of these ten factors to be considered an IMD. 
JCAHO accreditation can apply to hospitals and psychiatric 
facilities which are included in the definition of an institu­
tion for mental diseases. To date we have not had a facility 
that has been classified as an !MD for payment of nursing 
facility services to Medicaid recipients age 65 or older. This 
rule sets forth the criteria to provide payment for IMD services 
if facilities meet the general requirements in Rule III. 

(C) The definition in Rule II identifies that an institution 
for the mentally retarded is not an institution for mental 
diseases. Active treatment is a requirement for facilities for 
the mentally retarded and is not a requirement for institutions 
for mental disease under Rule III general requirements and 
limitations for IMD's, and 42 CFR 441 subpart c. 

5. 
1, 1989. 

These rules will be applied retroactively to october 

D1rect 
tion 

and Rehab1l1ta-

Certified to the Secretary of State _______ J_u_n_e __ 4 __________ , 1990. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 
46.12.2003 pertaining to 
reimbursement for 
obstetrical services 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 46.12.2003 PERTAINING 
TO REIMBURSEMENT FOR 
OBSTETRICAL SERVICES 

1. On April 12, 1990 1 the Department of Social and 
Rehabilitation services published notice of the proposed 
amendment of Rule 46.12.2003 pertaining to reimbursement for 
obstetrical services at page 702 of the 1990 Montana Adminis­
tr~tive Register, issue number 7. 

2. The Department has amended Rule 46.12.2003 as 
proposed. 

3. No written comments or testimony were received. 

4. This rule is applied 

Direc 
tio 

Certified to the Secretary of State 

~·1r)Jltdn1 ;\dl'linist r 1t i\'r' Hc'qist r>r 

actively to April 1, 1990. 

_____ .J_u_ne __ 4 ___________ , 1990. 
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VOLUME NO. 43 OPINION NO. 61 

CITIES AND TOWNS - Power to establish office hours other than 
between 8 a.m. and 5 p.m. Monday through Friday; 
COURTS, CITY Power to establish office hours other than 
between 8 a.m. and 5 p.m. Monday through Friday; 
LOCAL GOVERNMENT Power of third-class city or town to 
establish office hours other than between 8 a.m. and 5 p.m. 
Monday through Friday; 
MONTANA CODE ANNOTATED Sections 1-1-301(4), 1-2-102, 3-1-301, 
3-1-302, 3-11-101, 7-4-102(1), 7-4-102(3), 7-4-410l(l)(c), 
7-4-4102( 1) (c), 7-4-4103( 1) (c); 
OPINIONS OF THE ATTORNEY GENERAL - 4 3 Op. At t 'y Gen. No- 4 9 
(1989), 43 Op. Att'y Gen. No. 27 (1989), 43 Op. Att'y Gen. No. 
16 (1989). 

HELD: 1. A city judge is not prohibited by section 3-11-101, 
3-1-301, or 3-1-302, MCA, from establishing regular 
sessions of the court during evening hours other than 
on Sundays or other legal holidays. 

2. Subject to the provisions of section 7-4-102(3), MCA, 
applicable to third-class cities or towns, so long as 
the city court is open between the hours of 8 a.m. and 
5 p.m. Monday through friday for the transaction of 
business, such as the filing of court documents with 
the clerk, section 7-4-102(1), MCA, does not prohibit 
the city judge from establishing regular evening 
sessions of the court. 

3. Section 7-4-·102(3), MCA, permits the governing body 
of a third-class city or town to set the office hours 
of the city court at times other than between 8 a.m. 
and 5 p.m. Monday through Friday, except Sundays and 
other legal holidays. 

Frank Altman 
Harlem City Attorney 
P.O. Box 268 
Havre MT 59501 

Dear Mr. Altman: 

May 17, 1990 

As legal advisor for the City of Harlem, you have requested my 
opinion on the following questions: 

1. Does section J-1-301, MCA, permit a city court 
judge to set business hours other than between 
8 a.m. and 5 p.m. weekdays? 

Montana Administrative Register 
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2. Does section 7-4-102(3), MCA, permit the 
governing body of a third-class city or town to 
set the business hours of the city court at times 
other than between 8 a.m. and 5 p.m. weekdays? 

Your inquiry arises out of the apparent practice of the Harlem 
City Judge to hold regular sessions of court between the hours 
of 5:30 p.m. and 6:30 p.m., Monday through Friday. You 
question whether in the first instance the city judge is 
permitted by statute to set such hours and, if not, whether 
Montana law allows the city governing body to permit or 
establish such hours by ordinance. 

section 3-11-101(1), MCA, establishes a city court in each city 
or town and requires the city judge to establish regular 
sessions of the court. It further provides: "On judicial days, 
the court shall be open for all business, civil and criminal."' 
~ also S 3-1-301, MCA. Although state law does not define 
judie ial days, section 3-1-302, MCA, entitled "nonjudicial day," 
provides: 

( 1) No court may be open nor may any judicial 
business be transacted on legal holidays, as provided 
for in 1-1-216, and on a day appointed by the 
president of the United States or by the governor of 
this state for a public fast, thanksgiving, or 
holiday, except for the following purposes: 

(a) to give, upon its request, instructions to a jury 
when deliberating on its verdict; 

(b) to receive a verdict or discharge a jury; 

(c) for the exercise of the powers of a magistrate 
in a criminal action or in a proceeding of a criminal 
nature. 

(2) Injunctions, writs of prohibition, and habeas 
corpus may be issued and served on any day. 

recently held that this section prohibits a court from 
conducting a criminal trial on Sunday, except to conclude a 
trial already initiated. 43 Op. Att'y Gen. No. 27 (1989). 
Further, the requirement that the court be open for the 
transaction of business does not necessarily translate into a 
requirement that the presiding judge be present during those 
hours. See, ~. 43 Op. Att'y Gen. No. 49 (1989). Although 
it has been held that a court can only exercise its jurisdiction 
at the time and place fixed by statute, Thompson v. 
Commonwealth, 99 S.W.2d 705, 706 (Ky. 1936); Bradley v. State, 
213 S.W.2d 901, 902-03 (Ark. 1948), it is generally recognized 
that so long as it is within the statutory limits the time for 
transaction of judicial business is within the discretion of the 
judge. Jennett v. State, 168 so. 224 (Ala. Ct. App. 1936); 
Martinez v. State, 569 P.2d 497, 502 (Okla. Crim. App. 1977); 
Rhodes v. Crites, 113 N.W.2d 611, 616 (Neb. 1962). "A basic 

11-6/14/90 Montana Administrative Register 



-1182-

inherent power of any court in the administration of justice is 
the ability to control its own trial docket. 'fhis inherent 
power includes setting time for trial." f2.~.§troJ!L..Y..!......!:'.9_It;,, ~44 
P.2d 744, 746 (Wa. 1976). 

The Montana Code sections pertaining to the time for conducting 
court business generally refer to days rather than to specific 
hours. See§§ 3-11-101(1), 3-1-301, 3-5-401(1), MCA. As used 
throughout the Code, the term "day" means "the period of time 
between any midnight and the midnight following." § 1-1-301(4), 
MCA. Thus, section 3-11-101, MCA, read together with sections 
3 ·1-301 and 3-1-302, MCA, contains nothing which would prohibit 
a city court judge from establishing evening sessions of the 
court, so long as regular sessions are not convened on legal 
holidays and the court is open for business on judicial days. 
These sections place no limitations upon the hours of business. 

There is, however, another applicable statute which must be 
considered. Section 7-4-102(1), MCA, requires that all local 
government offices be kept open for the transaction of business 
continuously from 8 a.m. until 5 p.m. each day except Saturdays 
and legal holidays. See 43 Op. Att'y Gen. No. 16 (1989). The 
city judge, being an officer of a city or town, §S 
7-4-4101(1)(c), 7-4-4102(1)(c), 7-4-4103(l)(c), MCA, is subject 
to the provisions of section 7-4-102, MCA, and must, absent the 
governing body's action pursuant to section 7-4-102(3), MCA, 
keep his or her office open during the hours specified therein. 
This does not mean, however, that the city judge is prohibited 
from setting office hours after 5 p.m. on weekdays. Section 
7-4-102(1), MCA, further provides: ''Every officer shall keep 
his office open at such other times as the accommodation of the 
public or the proper transaction of business requires." So long 
as the office of the city court is open during the required 
hours for the transaction of business, "such as the filing of 
court documents with the clerk," 43 Op. Att'y Gen. No. 49 at 5, 
the city judge may set additional hours for the regular sessions 
of the court. 

This conclusion finds support in case law from othPr 
jurisdictions. For example, 1n Seastrom v. Konz, ~:ril, a 
defendant in a criminal case challenged the practice of the 
part-time justice of the peace to conduct evening trials. The 
applicable statute provided: 

All state elective and appointive officers shall keep 
their offices open for the transaction of business 
from eight o'clock a. m. to five o'clock p. m. of each 
business day from Monday through Friday, state legal 
holidays excepted. on Saturday, such offices may be 
closed. 

This section shall not apply to the courts of record 
of this state or to their officers nor to the office 
of the attorney general and the lieutenant governor. 
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~. 544 P.2d at 746. Noting that justice of the peace courts, 
known as district courts in the state of Washington, are not 
courts of record, the court nonetheless concluded that the 
setting of evening trials was permissible. ~ The court 
rel led on the inherent power of every court to control its 
docket, and found that that power included the setting of time 
for trial. l_g_,_ The court further concluded: "To allow evening 
trials enables part-time district court judges ... to devote a 
portion of the day to their private occupations." l_g_,_ Finally, 
the court found that an evening trial in a criminal case did not 
violate either the due process clause or the equal protection 
clause. ~ 

A similar conclusion was reached in State v. Pauly, 99 N.W.2d 
889 (Minn. 1959), where the court considered a challenge to the 
setting of a municipal court trial at 8 p.m. Minnesota law 
governing municipal courts provided: "The court shall be opened 
every morning, except on Sundays and holidays, for the hearing 
and disposition, summarily, of all complaints made of offenses 
committed within the county, of which the court has 
jurisdiction." l_g_,_, 99 N.W.2d at 890. Recognizing that 
•municipal courts, being creatures of statute, are limited to 
the authority delegated by the enabling acts under which they 
are organized(,)" .!.Q.,_ at 891, the court nonetheless found the 
evening trial setting permissible. It construed the statute to 
require the municipal court to be open in the mornings for 
disposition of complaints and other matters not requiring trial, 
but found that the setting of trial times was within the court's 
discretion, dependent upon the convenience of the court, 
counsel, and the parties and witnesses. The court stated: 
"Where experience indicates that such convenience will be better 
served by trials of such complaints after 7 p. m., it would seem 
to be well within the inherent power of these courts to adopt 
rules accordingly." l_g_,_ at 891. 

Since the city of Harlem is a third-class city or town, you 
request interpretation of the powers of the governing body under 
section 7-4-102(3), MCA. That section was enacted in response 
to 43 Op. Att'y Gen. No. 16, in which I concluded that section 
7-4-102, MCA, did not allow a city to enact an ordinance 
reducing the number of hours during which city offices must be 
open. See Minutes of the House Committee on Local Government, 
51st Leg., 1st Special Sess., June 27, 1989, at 1-3; Minutes of 
the Senate Committee on Education and Cultural Resources, 51st 
Leg., 1st Special Sess., June 22, 1989, at 1-2. Subsection (3) 
of 7-4-102, MCA, provides: "The governing body of a third­
class city or town may establish days and times when municipal 
offices are open to conduct business that are different from the 
days and times required by subsection (1)." 

You question whether subsection (3) would allow the governing 
body of a third-class city or town to enact an ordinance 
establishing hours of the city court outside the times of 8 a.m. 
to 5 p.m. Monday through Friday. You suggest that since the 
amendment was intended to allow such cities and towns to reduce 
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the number of hours during which city offices must be open, it 
permits the establishment of hours only within the time frame 
set forth In subsection (1). I respectfully disagree. 

Subsection (3) plainly grants the governing bodies of third­
class cities and towns the power to set "days and times" 
dif_t_Qrent from those required by subsection ( l). When the 
language of a statute is plain and unambiguous the statute 
speaks for itself. Qunphy v. Anaconda Co., 151 Mont. 76, 
80, 438 P.2d 660, 662 (1968). Although legislative intent 
generally controls in the interpretation of a statute, § 1-2-
102, MCA, such intent is first to be determined from the plain 
meaning of the words used, and if interpretation of the statute 
can be so determined, no other means of interpretation may be 
applied. J:lg_g_gj_l_y--'-"-GlacjJrr~JltaiQ_Che_~_._, 46 St. Rptr. 
1389, 1391, 777 P.2d 1303, 1305 ( 1989). Thus, if the language 
is unambiguous, the rules of statutory construct ion are not 
invoked. 19_,_; see alsQ fhel_pJL__IL._ Hillhaven Corp., 231 Mont. 
245, 251, 752 P.2d 737, 741 ( 1988). Further, the language of 
the statute must be given its plain and ordinary meaning. 
Rier~Q[1__)1_,___2tat~, 188 Mont. 522, 527, 614 P.2d 1020, 1023, on 
r..!U!...:_g, 622 P.2d 195 (1980). Giving "different" its plain and 
ordinary meaning, i.e., "distinct, separate, not the same, 
other" (Webster's New International Dictionary 727 ( 2d 
ed. 1941)), ·I conclude that interpreting it to mean "less than" 
would be artificially restrictive. 

It has been suggested, however, that giving "different" its 
ordinary meaning conceivably would allow third-class cities and 
towns the power to set city office hours on sundays or other 
legal holidays. As applied to the city court, of course, 
section 3-1-302, MCA, would prohibit the city from enacting such 
an ordinance. For purposes of this opinion, I need not consider 
the application of section 7-4-102(3), MCA, with respect to 
other city offices. 

THEREFORE, IT IS MY OPINION: 

1. A city judge is not prohibited by section 3-11-101, 
3-1-301, or 3-1-302, MCA, from establishing regular 
sessions of the court during evening hours other than 
on Sundays or other legal holidays. 

2. Subject to the provisions of section 7-4-102(3), MCA, 
applicable to third-class cities or towns, so long as 
the city court is open between the hours of 8 a.m. and 
5 p.m. Monday through Friday for the transaction of 
business, such as the filing of court documents with 
the clerk, section 7-4-102(1), MCA, does not prohibit 
the city judge from establishing regular evening 
sessions of the court. 

Mont1n~1 t\~1Pii.tiistr.:lt ivo RrqistPr 11-fi/14/90 



-1185-

3. Section 7-4-102(3), MCA, permits the governing body 
of a third-class city or town to set the office hours 
of the city court at times other than between 8 a.m. 
and 5 p.m. Monday through Friday, except Sundays and 
other legal holidays. 

Sincerely, 

~1)}'<- Ra.~J¥ 
MARC RACICOT 
Attorney General 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE COPE CQMMITTEE 

The Administrative Code committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue oversight committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana state Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Kontana CABM) is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana A¢ministratiye Register CMARI is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana CA&Ml: 

Known 
subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ~ rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Procedure Act for inclusion in 
the ARM. The ARM is updated through March 31, 1990, This table 
includes those rules adopted during the period April 1, 1990 
through June 30, 1990 and any proposed rule action that is 
pending during the past 6 month period. (A notice of adoption 
must be published within 6 months of the published notice of the 
proposed rule.) This table does not, however, include the 
contents of this issue of the Montana Administrative Register 
(MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1990, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1989 and 1990 Montana Administrative Registers. 

ADMINISTRATION. Department of, Title 2 

I-XIII and other rules - Veteran's Employment Preference -
Veteran's and Handicapped Person's Employment 
Preference, p. 1361, 478 

2.13.102 Use of the state Telecommunication Systems, p. 397, 
928 

2.21.8017 and other rule- Grievances, p. 1997, 377 
(PUblic Employees' Retirement Board) 
2. 43.302 and other rules - Montana's Retirement Systems -

State Social Security Program - Purchasing Service 
credit - Post-retirement Benefit Adjustments -Return 
to Covered Employment After Retirement, p. 1999, 994A 

(Workers' Compensation court) 
2.52.101 Transfer of Organizational and Procedural Rules of 

the Workers• Compensation Court to the Department of 
Labor & Industry, p. 2177 

AGRICULTURE. Department of, Title 4 

4. 12. 1202 and other rules - Alfalfa Leaf cutting Bees, p. 1, 
378, 704 

STATE AUDITOR, Title 6 

I-VII 

I-IX 

Establishment and 
Education Program, 
Establishment and 
Stamping Off ice -

Operations 
p. 8, 487 
Operations 
Imposition 

Montana Admirlistrative Register 

of a Prelicensing 

of a surplus Lines 
Upon Transactions of 
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Surplus Lines Insurance of a stamping Fee 
Compulsory Membership in a Surplus Lines Advisory 
Organization, p. 2008, 218 

CQMMERCE. Department of. Title 8 

(Board of 
8.6.406 

(Board of 
8.8.2804 

(Board of 
I-V 

I-V 

8.12,601 

8.12.601 

(Board of 
8.14.401 

(Board of 
I 
8.16.101 

8.16.402 

(Board of 
8.20.401 
(Board of 
I-VI 

Architects) 
and other rules Reciprocity Qualification 
Required for Branch Office Examinations 
Individual Seal Renewals Standards of 
Professional Conduct Fee Schedule - Architect 
Partnerships to File statement with Board Office -
Board Meetings- Seal -Governor's Report- Financial 
Records and Other Records - Grant and Issue Licenses 
- Duplicate License - Public Participation, p. 250, 
583 

Athletics) 
and other rules - Licensing Requirements - contracts 
and Penalties Boxing Contestants Physical 
Examination - Ring - Equipment - Disciplinary Actions 
- Relationship of Managers and Boxers, p. 765 

Chiropractors) 
Applications -Minimum Requirements for certification 
- Approval of Training Programs - Recertification and 
Fees of Impairment Evaluators, p. 255 

·Applications -Minimum Requirements for Certification 
- Approval of Training Programs - Recertification -

Fees of Impairment Evaluators, p. 399 
and other rules - License Applications - Educational 
standards for Licensure - License Examinations -
Temporary Permits - Renewals - Unprofessional Conduct 
standards - Reinstatement of Licenses - Disciplinary 
Actions Recordation of License Definitions, 
P• 258, 995 
and other rules - Applications - Renewal Fees -
Consolidating Board Fees Into One Central Rule, 
p. 769 

cosmetologists) 
and other rules - Practice of cosmetology - Booth 
Rentals, p. 658 

Dentistry) 
Prior Referral for Partial Dentures, p. 1065, 222 
and other rules - Board Organization - Examinations -
Allowable Functions - Minimum Qualifying Standards -
Minimum Monitoring Standards - Facility Standards -
Reporting Adverse Occurrences - Fees - oral Interview 
- Applications - Mandatory CPR, p. 942, 2179 
and other rules - Examination - Permit Required for 
Administration or Facility, p. 1066, 2187 

Hearing Aid Dispensers) 
Traineeship Requirements and Standards, p. 771 

Horse Racing) 
Superfecta sweepstakes - Tri-superfecta Wagering, 
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8.22.301 

(Board of 
8.28.402 

(Board of 
8.30.406 

(Board of 
8.48.902 

(Board of 
8.50.423 

(Board of 
8.54.204 

8. 54.817 

(Board of 
8.56.602 

(Board of 
8.58.401 

8.58.412 

(Board of 
8.61.404 
(Board of 
8.62.404 

(Building 
8.70.104 

-1190-

p. 1693, 2191 
and other rules - Simulcast Horse Racing - Simulcast 
Race Meets Under the Parimutuel System for Wagering, 
p. 1683, 2189 

Medical Examiners) 
and other rules - Definitions - Reinstatement 
Hearings and Proceedings - Temporary Certificate -
Annual Registration and Fees - Approval of Schools -
Requirements tor Licensure Application for 
Licensure Fees Supervision of Licensees 
Application for Examination - Reciprocity, p. 867 

Morticians) 
and other rules - Examinations - Fee Schedule -
Itemization, p. 1624, 2193 

Professional Engineers and Land Surveyors) 
and other rules - Statements of Competency - Land 
Surveyor Nonresident Practice in Montana - Avoidance 
of Improper Solicitation of Professional Employment, 
p. 173 

Private Security Patrolmen and Investigators) 
and other rules - Definitions - Temporary Employment 
- Applications - Examinations - Insurance - Applicant 
Fingerprint Check Fees Probationary Private 
Investigators Firearms safety Tests 
Unprofessional Standards - Record Keeping - Code of 
Ethics for Licensees - Code of Ethics for Employees -
Powers of Arrest and Initial Procedures 
Disciplinary Action, p. 776 

Public Accountants) 
and other rules - Licensing of Public Accountants, 
p. 1870, 584 
and other rules - Credit for Service as Report 
Reviewer Definitions Filing of Reports 
Alternatives and Exemptions Reviews and Enforcement, 
p. 1866, 586 

Radiologic Technologists) 
and other rules Permit Applications 
Requirements Permit Examinations 
Permits - Permit Restrictions, p. 402 

Realty Regulation) 

Course 
Temporary 

and other rules - Administration, Licensing and 
Conduct of Real Estate Licensees - Registration and 
Sales of Subdivisions, p. 405 
Inactive Licenses Reactivation of Licenses 
Continuing Education, p. 467, 1339 

Social Work Examiners and Professional counselors) 
and other rule - Fees, p. 424 

Speech/Language Pathologists and Audiologists) 
and other rules Speech/Language Pathology and 
Audiology, p. 1699, 2194 

Codes Bureau) 
Incorporation by Reference of the Model Energy Code, 
p. 1070, 1909 
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(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 426, 820 
(Financial Division) 
I Investment securities, p. 1377, 2196 
I-III Application Procedure for Authorization to Engage In 

the Escrow Business - Change of ownership in Escrow 
Businesses -Examination of Escrow Business, p. 2015, 
929 

8.80.307 Dollar Amounts to Which Consumer Loan Rates Are to be 
Applied, p. 981 

(Board of Milk control) 
8. 86. 301 class I Price Formula - Class I Wholesale Prices, 

8.86.301 
8.86.505 

8.86.506 

p. 2101, 821 
Class I Resale Pricing Formula, p. 710, 2047 
Quota Rules for Producers Supplying Meadow Gold 
Dairies, Inc., p. 2099, 502 
and other rules - statewide Pooling Arrangements as 
it Pertains to Producer Payments, p. 2109, 705, 931 

(State Banking Board) 
I Application Procedure for a Certificate of 

Authorization to Establish a New Branch, p. 1380, 

I 
2201 
Application Procedure for Approval 
Affiliated Banks, p. 1302, 2198 

(Local Government Assistance Division) 

to Merge 

I Administration of the 1990 Federal Community 
Development Block Grant (CDBG) Program, p. 682, 997 

(Board of Investments) 
I-IX Montana Economic Development Act - The conservation 

8.97.802 
Enhancement Program, p. 1634, 2204 
and other rules - Montana Capital Company Act -
Investments by the Montana Board of Investments, 
p. 1881, 503, 716 

8. 97.1101 and other rule - Names and Addresses of Board Members 
Conventional Loan Program Purpose and Loan 

Restrictions, p. 182, 589 
8. 97.1101 and other rules - organizational Rule - Forward 

Commitment Fees and Yield Requirements for All Loans 
- Loan Programs Assumptions, p. 1631, 2203 

8.97.1302 and other rules- Seller/services Approval Procedures 
Forward commitment Fees, p. 786 

(Board of Science and Technology Development) 
I-XX and other rules - Loans Made by the Montana Board of 

Science and Technology Development, p. 428, 1000 
(Montana State Lottery Commission) 
8.127.203 and other rules - Definitions - Retailer Bonding -

Duties - Revocation or suspension of Licensed -
Prizes -On-line Endorsement, p. 2017, 226 

EDUCATION. Title 10 

(Superintendent of Public Instruction) 
I-IV Spending and Reserve Limits, p. 24, 508 
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I-XXII 

10.6.101 

10.13.101 
(Board of 
10.55.804 
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Guaranteed Tax Base, p. 15, 507 
Special Education Cooperatives, p. 872 
Permissive Amount, Voted Amount and Scheel Levies, 
p. 29, 510, 723 
Special Education Due Process Matters, p. 440, 934 
and other Rules - Tuition and Accounting Practices, 
p. 330, 717 
and other rules - All School Controversy Contested 
Cases Before County Superintendents of the State of 
Montana, p. 436, 933 
and other rules- State Equalization, p. 184, 505 

Public Education) 
and other rules - Gifted and Talented - Experience 
Verification - Class 3 Administrative Certificate, 
p. 1072, 2050 

10.57.107 and other rules Emergency Authorization of 
Employment - Test for Certification, p. 875 

10. 57.301 and other rules Endorsement Information 
Endorsement of computer Science Teachers - Policy 
Governing Pupil Instruction-Related Days Approved for 
Foundation Program Calculations - Program of Approved 
Pupil Instruction-Related Days, p. 2116, 725 

10.57.401 Class I Professional Teaching Certificate, p. 1640, 
725 

10.57,601 Request to suspend or Revoke a Teacher or Specialist 
Certificate: Preliminary Action, p. 690 

10.67.101 and other rules -State Aid Distribution Schedule­
Reporting Requirements - Notice and Opportunity for 
Hearing- Hearing in contested cases- After Hearing, 
p. 684 

(Montana Arts Council) 
10.111.701 and other rules - cultural and Aesthetic Project 

Grant Proposals, p. 789 

FAMILY SERVICES. pepartment of. Title 11 

11.5.605 Access to Department Records, p. 693, 1001 
11.7. 402 and other rules - Composition of and criteria for 

Approving Recommendations of Youth Placement 
Committees Composition of Foster care Review 
Committees, p. 265, 728 

11.12.104 and other rule- Licensure of Youth Care Facilities, 
p, 2631 590 

11. 14. 314 and other rule - Group Day Care Home Health Care 
Requirements, p. 2020 

11.16.120 and other rules - Licensure of Adult Foster Care 
Homes, p. 1706, 2207 

FISH, WILDLIFE AND PARKS. Department of, Title 12 

I 

I-VI 

Restricting Public Access and Fishing Near Montana 
Power Company Dams - Specifically Hebgen Dam, p. 878 
Paddlefish Egg Donations, Marketing and Sale, 
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I-XII 
12.6.801 

12.6.901 

12.6.901 
12.6.901 

12.6.901 
12.9.205 
12.9.210 
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p. 1383, 2051 
Upland Game Bird Habitat Enhancement Program, 
p. 1386, 2054 
River Restoration Program, p. 795 
and other rule - Restricting Public Access and 
Fishing Near Montana Power Company Dams - Boating 
Closures, p. 449, 1003 
Establishing A No-Wake Restriction Below Canyon Ferry 
Dam, p. 983 
Water Safety Regulations, p. 452, 1002 
Water Safety Regulations - Closing Certain Waters, 
p. 35, 514 
Water Safety Regulations, p. 1257, 1910 
Manhattan Game Preserve, p. 985 
Warm Springs Game Preserve, p. 38, 515 

HEALTH AND ENVIRONMENTAL SCIENCES. pepartment of, Title 16 

I-III Living Will Procedures for Emergency Medical Services 
Personnel, p. 1737, 2232 

I-V Reports of Unprotected Exposure to Infectious 
Disease, p. 1733, 2229 

I-VIII Emergency Adoption - Underground Storage Tanks -
Licensing of Underground Tank Installers - Permitting 
of Underground Tank Installations and Closures, p . 

. 731 
I-X Water Quality - Procedures and Criteria Regarding 

Wastewater Treatment Works Revolving Fund, p. 799, 
879 

I-XI Handicapped Children's Services Program- Eligibility 
for the Handicapped Children's Program- Payment for 
Services - Covered conditions - Record-Keeping -
Application Procedure - Advisory Colii!Di ttee - Fair 
Hearings, p. 881 

I-XV Pretreatment Standards for Discharges Into Publicly 
Operated Treatment Works, p. 1457, 2063 

I-XXIV Petroleum Tank Release Compensation Program, p. 40, 
516 

I-XXXII Occupational Health- Asbestos Control, p. 1740, 2234 
I-XXXVIII and other rules - Licensing of Emergency Medical 

Services, p. 1712, 2212 
16.8.807 and other rule - Monitoring and Reporting of Air 

Quality Data, p. 1259, 2059 
16.8.921 and other rules -Air Quality- Definitions- Ambient 

Air Increments - Air Quality Limitations - Exclusions 
from Increment Consumption - Class I Variances -
General, p. 805, 880 

16.10. 606 Temporary Licensing of Tourist Homes During the 
Montana Centennial cattle Drive, p. 1390, 2211 

16.20.901 and other rules Montana Pollutant Discharge 
Elimination System, p. 1391, 2060 

16.26.102 and other rules - Women, Infants and Children, 
p. 2022, 227 
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16.32. 308 and other rule - Retention of Medical Records by 
Health Care Facilities, p. 891 

16.45.101 and other rules Underground Storage Tanks 
Reimbursement for Petroleum Storage Tank Release 
Clean Ups, p. 1075, 1308, 1912 

HIGHWAYS. Department of. Title 18 

I-XX Installation of Motorist Information signs Along 
Interstate and Primary Highways, p. 1641, 111 

18.8.510B and other rules- convoy Moves of oversize Vehicles­
Flag Vehicle Requirements, p. 2027, 591 

18.8.1101 Movement of Houses, Buildings and Other Large 
Objects, p. 578 

INSTITUTIONS. Department of. Title 20 

20.3.202 and other rules - Definitions - Clients' Rights -
Outpatient Component Requirements - Certification 
system for Chemical Dependency Personnel - Chemical 
Dependency Education Course Requirements ACT, 
p. 2121, 737 

20.7.102 Prisoner Application Procedure, General Statute 
Requirement, p. 1767, 285 

20.7.1101 Conditions on Probation or Parole, p. 695 

JUSTICE. Department of. Title 23 

I-XIV 

I-L 
8.124.101 
(Board of 
23.14.401 

23.14.404 

Admission - Attendance - Conduct - Evaluations and 
Requirements for Graduation from the Montana Law 
Enforcement Academy, p. 809 
Gambling, p. 1769, 286 
and other rules- Gambling, p. 2127, 828 

Crime control) 
and other rules - Administration of Peace Officer 
Standards and Training - Minimum Standards for the 
Employment of Detention Officers - Requirements for 
Detention Officer Certification - Referenced Rules to 
Apply to Full-time and Part-time Detention Officers, 
p. 1559. 2064 
and other rule General 
Certification Requirements 
Certificate, p. 1557, 2065 

Requirements 
for the 

for 
Basic 

LABOR AND INDUSTRY. Department of, Title 24 

I 
I-II 

(Workers' 
24.5.101 

Travel Expense Reimbursement, p. 816 
Establishing Montana's Minimum Hourly Wage Rate, 
p. 454, 852 

Compensation Judge) 
and other rules - Procedural Rules of the court, 
p. 349, 847 
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(Human Rights Commission) 
24.9.212 Confidentiality - Procedure on Finding of Lack of 

Reasonable Cause - Contested Case Record - Exceptions 
to Proposed Orders, p. 2157, 525 

24.16.9007 Amendment of Prevailing Wage Rates, p. 986 
24.16. 9009 and other rule Prevailing Wage Enforcement 

Placing All Prevailing Wage Cases Under Wage Claim 
Proceedings, p. 1654, 2249 

(Board of Personnel Appeals) 
I-VIII Review of Wage Claims by the Board of Personnel 

Appeals, p. 1656, 2250 
(Workers' compensation) 
24.29.101 and other rules Transfer of Part of the 

Organization and Function of the Division of Workers• 
compensation to the Employment Relations Division, 
p. 2151 

24.29.1415 Impairment Rating Dispute Procedure, p. 456, 1004 

STATE LANDS. Department of, Title 26 

I-lii 

I-VII 

I-XII 

26.4. 724 

Investigation of Complaints Regarding Effects of Hard 
Rock Blasting Operations, p. 458 
Authorizing Permitting and Requiring Reclamation of 
Hard Rock Mills and Operations that Reprocess 
Tailings and Waste Rock from Previous Operations, 
p. 267. 1008 
and other rules - Disposal of Underground Coal Mine 
Waste - Individual civil Penalties - Restrictions on 
Financial Interests of Multiple Interest Advisory 
Boards, p. 1309, 366A, 936 
and other rules - Revegetation of Land Disturbed by 
Coal and Uranium Mining Operations, p. 1885, 964 

LIVESTOCK. Department of, Title 32 

32.2.401 

32.3.201 

and other rules - Requiring a sheep Permit before 
Removal of Sheep from County or state Fees, 
p. 1894, 300 
and other rules - Regulating Sheep, Bison and Llamas, 
p. 1660, 300 

NATURAL RESOURCES AND CONSERVATION, Department of, Title l6 

I Reject or Modify Permit Applications for Consumptive 
Uses and to Condition Permits for Nonconsumptive Uses 
in Walker Creek Basin, p. 893 

I-II Reject Permit Applications for Consumptive uses -
Modify Permits for Nonconsumptive Uses in Rock Creek 
Basin, p. 1334, 301 

I-II Reject Permit Applications for Consumptive Uses and 
to Modify Permits for Nonconsumptive Uses in Grant 
Creek Basin, p. 959, 228 
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36.21.415 
(Board of 
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Natural Resources and Conservation) 
Voluntary Transfer of A Reserved Water Right, 
p. 1564' 2066 

Water Well contractors) 
Mandatory Training, p. 896 
Abandonment of Monitoring Wells, p. 273, 739 
Fee Schedule, p. 1790, 119 

oil and Gas Conservation) 
Incorporating by Reference Rules Pertaining to the 
Montana Environmental Policy Act, p. 2164, 531 
and other rules - Issuance of Oil and Gas Drilling 
Permits - Public Notice Requirements - Change of 
Ownership Requirements - Bond Release, p. 1792, 305 

PUBLIC SERVICE REGULATION, Department of. Title 38 

I-III and other rules - Motor Carrier Status - Class C 
Contracts - Class c Pickups and Delivery - Contract 
and Common Carrier Distinction - Insurance - Transfer 
of Authority - Carrier Rate Increases - Vehicle 
Identification, p. 467 

38.4.105 and other rules - Intrastate Rail Rate Proceedings, 
p. 1796, 2252 

38.5.2202 and other rule- Federal Pipeline Safety Regulations 
Including Drug-Testing Requirements, p. 275, 698 

38.5.3332 Customer Billing, p. 192, 593 

REVENUE, Department of. Title 42 

I 
I 
I-III 

I-V 

42.12.205 

42.15.106 
42.17.105 
42.18.101 

42.20.401 

42.20.420 

42.20.438 
42.23.117 
42.23.413 

42.27.102 
42.28.321 

Property Tax for co-op Vehicles, p. 1805, 233 
Prepayment of Motor Fuel Taxes, p. 1264, 2068 
Property Tax - Reappraisal of Real Property Dealing 
With Statistical Procedures and Results, p. 198, 596 
Property Tax - Reappraisal of Real Property, p. 54, 
202, 367. 596 
and other rule - Requirements When Licensing Is 
Subject to Lien, p. 194 
Personal Income Tax surcharge, p. 1801, 120 
Computation of Withholding Taxes, p. 1803, 121 
and other rules - Property Tax - Reappraisal Plan, 
p. 2031, 594 
and other rules - Property Tax - Sales Assessment 
Ratio, p. 2039, 596 
and other rules - Sales Assessment Ratio Study, 
p. 818 
Sales Assessment Ratio Study, p. 700 
Surtax for Corporations, p. 2044, 234 
Carryover of Net Operating Losses Corporation 
License Tax, p. 2166, 645 
Distributors Bond for Motor Fuels, p. 1799, 122 
Required Records - Audits - Motor Fuels Tax, p. 580 
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SECRETARY OF STATE. Title 44 

1.2.419 Filing, Compiling, Printer Pickup and Publication tor 
the Montana Administrative Register, p. 1806, 2253 

44.9.103 and other rules - Mail Ballot Elections, p. 2168, 
308 

(Commissioner of Political Practices) 
44.10.331 Limitations on Receipts From Political Committees to 

Legislative candidates, p. 203, 532 

SOCIAL AND REHABILITATION SERVICES. Department of, Title 46 

I 
I 

I-II 
I-VIII 

I-LXV 

46.10.407 

46.12.303 

46.12.303 
46.12.304 
46.12.505 
46.12.522 

46.12.532 

46.12.541 
46.12.545 

46.12.552 
46.12.571 

46.12.703 
46.12.802 

46.12.1011 

46.12.1201 

46.12.1823 
46.12.2003 
46.12.2013 

46.12.3207 

46.12.3401 

11-6/14/90 

and other rules - orthodontia and Dentures, p. 917 
and other rule - Transfer of Resources for General 
Relief Eligibility Purposes, p. 1905, 127 
Transitional Child care, p. 207, 533 
Skilled Nursing and Intermediate care Services In 
Institutions for Mental Diseases, p. 278 
and other rules Child Support Enforcement 
Procedures and Administration, p. 74, 375 
Transfer of Resources Rule for the AFDC Program, 
p. 1896, 123 
Medicaid Billing - Reimbursement - Claims Processing 
and Payment, p. 901 
Medicaid Overpayment Recovery, p. 2175, 379 
Third Party Eligibility, p. 912 
Diagnosis Related Groups (DRGs), p. 904 
and other rules - Two Percent ( 2%) Increase in 
Medicaid Fees for Provider Services, p. 923 
Reimbursement for Speech Therapy Services, p. 596, 
876 
and other rule - Hearing Aid Services, p. 898 
and other rules - occupational Therapy Services, 
p. 370, 582 
Reimbursement for Home Health Services, p. 474, 1042 
and other rules Coverage Requirements and 
Reimbursement for Clinic Services - Psychological 
services- Clinical Social Work Services, p. 71, 534, 
740 
Reimbursement for outpatient Drugs, p. 906 
Prosthetic Devices, Durable Medical Equipment and 
Medical Supplies, p. 987 
and other rules - Specialized Nonemergency Medical 
Transportation, p. 1811, 2254 
and other rules - Reimbursement of Nursing Facilities 
for Nurse Aide Wage Increases - Oxygen Equipment -
Incorporation of the Patient Assessment Manual -
Other Matters, p. 1814, 2255 
and other rule - Hospice Services, p. 205, 539 
Reimbursement for Obstetrical Services, p. 702 
Reimbursement for Certified Registered Nurse 
Anesthetists, p. 214, 540 
Ineligibility for Certain Medicaid Benefits Following 
certain Transfers of Resources, p. 1898, 124 
Transitional Medicaid Coverage, p. 210, 541 
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46.12.3401 Medicaid Coverage for Pregnant Women and Children up 
to Age Six, p. 212, 542 

46.12.3803 Medically Needy Income Levels, p. 908 
46.12.3804 Medically Needy Income Levels, p. 368, 853 
46.12.4008 Earned Income Disregards for Institutionalized 

Individuals, p. 216, 543 
46.12.4101 Qualified Medicare Beneficiaries Eligibility for 

Medicaid, p. 910 
46.25.101 and other rules- General Relief, p. 1825, 2271 
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