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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing

and where written comments may be submitted. The rule
section indicates that the proposed rule action 1is adopted
and 1lists any changes made since the proposed stage. The

interpretation section contains the attorney general's
opinions and state declaratory rulings. Special notices and
tables are inserted at the back of each register.
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BEFORE THE BOARD OF OUTFITTERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON AMENDMENT OF 8.39.504
LICENSURE--APPROVED
OPERATIONS PLAN, 8.39.701
CONDUCT~~STANDARDS OF

In the matter of the proposed )
)
)
)
)
) OUTFITTER AND PROFESSIONAL
)
}
}
)

amendments of rules pertaining
to outfitters and professional
guides

GUIDE, 8.39.702 CONDUCT--
ADDITIONAL REQUIRED
OUTFITTER PROCEDURES, AND
8.39.703 OQUTFITTER RECORDS

TO: All Interested Persons

1. On Friday, May 26, 1989, at 1:00 p.m., a public
hearing will be held in the downstairs conference room of the
State of Montana Department of Commerce building located at
1424 - 9th Avenue, Helena, Montana, to consider the proposed
amendments of rules pertaining to outfitters and professional
guides.

2. The proposed amendment of 8.39.504 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-1120 and 8-1121,
Administrative Rules of Montana):

"8.39.504 LICENSURE-~-APPRQVED OPERATIONS PLAN (1)
through (12) will remain the same.

(13} Submitted outfitter operations plans shall be
maintained as confidential information and shall not be
released to any person or organization without approval of the
board, written permission of the outfitter, subpoena or order
of a_court, or written request of a state or federal agency
for the purpose of furthering investigation of c¢riminal
activities,"”

Auth: Sec. 37-1-131, 37-47-201, MCA; Imp: Sec.
37-47-201, MCA

REASON: The information provided in the operations plan,
although essential to the proper regulatory function of the
board, contains ownership, permit, lease, and area of use
and other trade information that could be adversely used by
persons in competition with the outfitter filing the plan.
This amendment is needed to protect that information that
is private in nature that exceeds the merits of public
disclosure.

3. The proposed amendment of 8.39.,701 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-1123.5 and
8-1123.6, Administrative Rules of Montana)

MAR Notice No. 8-39-3 8-4/27/89
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"$.39.701 CONDUCT~-STANDARDS OF OUTFITTER AND
PROFESSIONAL GUIDE (1) through (i) will remain the same.

(j) not conduct any services on private or public land,
except legal transportation across such lands, without first
having obtained written permission from the landowner or
written authorization from the agency administering the public
land, unless the landowner or agency does not require and-dees
not-provide such permission;

(k) through (gq) will remain the same.

(r) promptly refund deposits paid by participants
upon request if such deposits are due to the participant in
accordance with the outfitter's written deposit and deposit
refund policy required by ARM 8.39.702(1)."

auth: Sec. 37-1-131, 37-47-201, MCA; Imp: Sec.
37-47-201, 37-47-341, 37-47-402, MCA

REASON: Amendment to subsection (j) is necessary to clarify
that written permission is not required from a landowner or
agency, that does not require such permission. Subsection

(r) is necessary to provide for license discipline enforcement
in the event that a licensee does not abide by the required
written deposit refund policy., Refund disputes have generated
a significant portion of the complaints received by the board
and the existing rules do not address the problem adequately.

4. The proposed amendment of 8.39.,702 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-1123.6,
Administrative Rules of Montana)

"8.39.702 CONDUCT--ADDITIONAL REQUIRED QUTFITTER
PROCEDURES (1) through (2) will remain the same.
(3) oOutfitters soliciting or accepting ¢lients through
"booking_agents or others_shall directly provide the client
with the information required in part (1),"
Auth: Sec. 37-1-~131, 37-47-201, MCA: Imp: Sec.
37-47-201, 37-47-301, MCA

REASON: This rule is necessary to place responsibility

for providing a client with certain information directly on
the outfitter. This will help avoid problems arising from
indirect representations to potential clients.

5. The proposed amendment of 8,39.703 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-1123.6 and
8-1123.7, Administrative Rules of Montana)

"8.39.703 OUTFITTER RECORDS (1) and (2) will remain the
Same.

(3) Submitted outfitter records shall be maintained
as confidential information and shall not be released to any
person or organization without approval of the board, written
permission of the outfitter, er-being-otherwise-required-by
subpoena or ether order of a court, or written request of

8-4/27/89 MAR Notice No. 8-39-3
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a state or federal agency for the purpose of furthering
investigation of ¢riminal activities."

Auth: Sec. 37-1-131, 37-47-201, MCA; Imp: Sec.
37-47-301, MCA

REASON: This amendment is necessary to enhance cooperation
and timely access to information in intra agency
investigations. State and federal agencies conducting criminal
investigations in areas of mutual concern with the board,

have observed that the present rule and procedure for
confidentiality of the records is cumbersome and unduly
burdensome.

6. Interested persons may present their data, views,
or arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to
the Board of Outfitters, Department of Commerce, 1424 - 9th
Avenue, Helena, Montana 59620, no later than Friday, May 26,
1989,

7. Martin Jacobson, staff attorney, Board of oOutfitters,
Department of Commerce, State of Montana, 1424 - 9th Avenue,
Helena, Montana 59620, phone (406) 444-4290, haz been
designated to preside over and conduct the hearing.

BOARD OF OUTFITTERS
RON CURTISS, CHAIRMAN

DEPARTMENT OF COMMERCE

Certified to the Secretary of State April 17, 1989,

MAR Notice No. 8-39-3 8-4/27/89
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF PHYSICAL THERAPY EXAMINERS

In the matter of the proposed ) NOTICE OF PROPOSED REPEAL
repeal of rules pertaining to ) OF 8.42.702 THROUGH 8.42.706
reported violations ) PERTAINING TO VIOLATIONS

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On May 27, 1989 the Board of Physical Therapy
Examiners proposes to repeal ARM 8.42.702 through 8.42.706.
These rules are located at pages 8-1219 through 8-1221,
Administrative Rules of Montana,

2., The repeal of these rules was inadvertently omitted
in the notice of proposed repeal, amendment and adoption
published at page 174, 1989 Montana Administrative Register,
issue number 2,

3. The reason for the proposed repeal is that ARM
8.42.702 through 8.42.706 have been superseded by new rule
I. Unprofessional Conduct, as shown in the above referenced
Montana Administrative Register.

4, The Board's authority to repeal these rules is
37-1-131 and 37-11-201, MCA. These rules implemented 37-1-131
and 37-11-202, MCA, 3

5. Interested persons may submit their data, views or
arguments concerning the proposed repeal in writing to the
Board of Physical Therapy Examiners, 1424 - 9th Avenue,
Helena, Montana 59620-0407, no later than May 25, 1989,

6. If a person who is directly affected by the proposed
repeal wishes to express his data, views or arguments orally
or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
comments he has to the Board of Physical Therapy Examiners,
1424 - 9th Avenue, Helena, Montana 59620-0407, no later than
May 25, 1989.

7. If the board receives requests for a public hearing
on the proposed repeal from either 10% or 25, whichever
is less, of those persons who are directly affected by the
proposed repeal, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will
be directly affected, a hearing will be held at a later

8-4/27/89 MAR Notice No. 8-42-13
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date, Notice of the hearing will be published in the Montana
Administrative Register.

BOARD OF PHYSICAL THERAPY
EXAMINERS
LORIN WRIGHT, P.T., CHAIRMAN

Certified to the Secretary of State, April 17, 1989.

MAR Notice No, B~42-13 ' . 8-4/27/89



-465-

STATE OF MONTANA
DEPARTMENT OF COMMERCE
POLYGRAPH EXAMINERS

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining ) OF 8.,47.404 LICENSE RENEWAL
to license renewals } - DATE - CONTINUING EDUCATION

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. o©On May 27, 1989, the Department of Commerce proposes
to amend the above-stated rule.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined) (full text of
the rule 1is located at page 8-1276, Administrative Rules of
Montana)

¢13--Fhe-frrst-108-itcenses-issued-witi-expire-on-March
tat-foitowing-date-of-issue-and-to-rematn-current-must-he
rencewed-mn-or-before-March-ist-af-cach-year-thereafters

(2) through (5) will remain the same but will be
renumbered (1) through (4)."

Auth: 37-62-102, MCA Imp: 37-62-204, MCA

3. REASON: Section 37-62-204(1), MCA, was amended .
by the 1985 [egislature stating that all licenses would #
expire March lst annually; therefore this rule is no longer
necessary.

4. Interested persons may submit their data, views or .
arguments concerning the proposed amendment in writing to Mary
Lou Garrett, Polygraph Examiners, Department of Commerce, 1424
- 9th Avenue, Helena, Montana 59620-0407, no later than May
25. 1989,

5. 1f a person who is directly affected by the proposed
amendment wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
comments he has to Mary Lou Garrett, Polygraph Examiners,
Department of Commerce, 1424 - 9th Avenue, Helena, Montana
59620-0407, no later than May 25, 1989.

6. 1If the Department receives requests for a public
hearing on the proposed amendment from either 10% or 25,
whichever is less, of those persons who are directly affected
by the proposed amendment, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those

8~4/27/89 MAR Notice No. 8-47-3
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persons directly affected has been determined to be 2 based on
the 28 licensees in Montana.

POLYGRAPH EXAMINERS
DEPARTMENT OF COMMERCE

BY: )
GE! L. BRA R, ATTORNEY
DEPARTMENT OF COMMERCE

Certified to the Secretary of State April 17, 1989.

MAR Notice No. 8-47-3 8-4/27/89
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF REALTY RFEGULATION

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
8.58.412 INACTIVE LICENSES,
8.58.413 REACTIVATION OF
LICENSES AND 8.58.415A
CONTINUING EDUCATION

In the matter of the proposed
amendment of rules pertaining
to inactive licenses, reacti-
vation of licenses and

cont inuing education

[

TO: All Interested Persons:

1. On May 26, 1989, at 9:00, a.m., a public hearing will
be held in the downstairs conference room of the Department
of Commerce building, 1424 - 9th Avenue, Helena, Montana, to
consider the proposed amendment of the above-stated rules.

2. The proposed amendment of 8.58.412 will read as
follows: {(new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-1606 and 8-1607,
Administrative Rules of Montana)

"8,56.412 INACTIVE LICENSES (1) A salesman licensee
who is unemployed at-the-time-of-renewal-must-renew must place
his license on an inactive basis by:

ta) paying the required inactivation fee in accordance
with section 37~51-311(2), MCA, and ARM 8.58,.411;

{(b) will remain the same.

(c) indicating en-the-renewal-applieation in writing
“inactive at present” inastead-af-the-sitgnaktnre-nf-the
empiteying-brokers;

{d) will remain the same.

ted--An-tnactive-lieensee-may-rematn-on-inactive-astatus
for-ene-year-from-the-time-of-renewatr--ff-the-licensce-does
net-go-ackive-at-that-time;-his-license-witi-tapser

t23--Effective-Becember-47-19767-the-board-through-the
rule-amendment-processs-deteted-from-its-rules-the-status-of
the-non-resident-reai-estate-satesmans--FThose-non-resident
real-esktate-saltesmen-licensen-innned-prior-to-that-dakte-and
presentiy-in-extstence-wiltl-be-re-issued-as-Montana-reai
estate-salesman-iicenses-upon-appiication-and-payment-of-fees
and-wiil-he-retained-as-tnactive-in-the-state-of-Montana-board
of-realty-requiation-office-for-one-year-from-the-time-of
renewaiz

43+ (2) Ap out-of-state resident may be permitted to
sit for the real estate salesman's exam and upon receiving a
passing score, completing the required course, and upon making
the proper application for licensure will be issued a real
estate salesman's license. He must be sponsored for licensure
by a resident real estate broker. The real estate license
of a non-resident will be activated when that person is
actually in the state. When the person leaves the state, the
sponsoring broker must return the license to the board office;
and pay the fee for the license to be placed on inactive

8-4/27/89 MAR Notice No. 8-58-35
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bagsisy-where-it-witi-remain-for-one-year-from-the-time-of
renewatz-—~f(f-the-}licensee-docs-not-reactivate-his-licenne-at
that-times-the-license-ia-tapsed.”

Auth: Sec, 37-1-131, 37-51-203, MCA; IMP, Sea.
37-51-204, MCA

3. The proposed amendment of 8.58.413 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-1607,
Administrative Rules of Montana)

"8.58.413 REACTIVATION OF LICENSES (1) For an inactive
real estate licensee to again become active, he or she must:

tar--i+f-he-has-not-paid-the-current-year-real-estate
lteenne-feer-he-munt-pay-the-required-fee-tn-accordance-with
section-37-5-31 ediberr-tgrr-¢i)7-MEA;-pecording-to-class-of
tteenmes

tb}--compliy-with-bonding-requirements-of-secttion
37-51-3047-MEAr-and

te} (a) file a change of address application and pay
the required fee in accordance with sectien-37-53~33¢13¢%d+
MEA7-to-transfer-the-license-to-a-resident-Montana-broker ARM
8.58.411;

(b) submit proof of obtaining 15 classroom or equivalent
hours of continuing education in the two years prior to
reactivation for any inactive license held on inactive status
for longer than one year.”

Auth: Sec. 37-1-131, 27-51-203, MCA; IMP, Sec.
37-51-204, 37-51-302, MCA

4. The proposed amendment of 8.58.415A will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-1609,
Administrative Rules of Montana)

"8,5B.415A CONTINUING EDUCATION (1) Each and-every
active real estate licensee is hereby required to receive and
succeasfully complete a minimum of 15 classroom or equivalent
hours of continuing education in any two {(2) year period,
beginning January 1, 1988,

(2) through (4) will remain the same.”

Auth: Sec. 37-1-131, 37-51-203, MCA; IMP, Sec.
37-51-204, MCA

5. REASON: The rules for limited inactive status are
not meeting the needs of the licensee nor serving the purpose
they were intended to serve. With the implementation of
continuing education, it would be consistent to eliminate the
one year restriction and simply require updated education to
reactivate,

6. Interested persons may submit their data, views
or arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to the
Board of Realty Regulation, Department of Commerce, 1424 -

MAR Notice No. 8-58-35 8-4/27/89
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9th Avenue, Helena, Montana 59620-0407, no later than May 26,
1989.

7. Martin Jacobson has been designated to preside over
and conduct the hearing.

BOARD OF REALTY REGULATION
JOHN DUDIS, CHAIRMAN

BRAGIER, ATTORNEY
DEPARIMENT OF COMMERCE

Certified to the Secretary of State April 17, 1989.

=

8-4/27/89 MAR Notice No. 8-58-35
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STATE OF MONTANA
DEPARTMENT Of COMMERCE
BEFORE THE FINANCIAL DIVISION

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining )} OF 8.80.102 BANKS - DIRECT
to direct leasing ) LEASING OF PERSONAL PROPERTY

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On May 27, 1989, the Financial Division proposes to
amend the above-stated rule.

2. The proposed amendment of 8.80.102 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-2345,
Administrative Rules of Montana)

“8.80.102 BANKS - DIRECT LEASING OF PERSONAL PROPERTY

(1) through (c) will remain the same.

(d) Residual value of the property at the end of a lease
agreement's original term may be considered by the bank to
constitute partial recovery of its cost of acquisition if such
regidual value is not more than 18 25 percent of the cost of
acguisition.

(e) through (2) will remain the same."”

Auth: Sec. 32-1-362, 32-1-455, MCA; IMP, Sec. 32-1-362,
32-1-455, MCA

3. REASON: This amendment will permit state banks
to engage in the direct leasing of personal property with a
residual value at the end of a lease not to exceed 25 percent
of the acquisition cost. The proposed change increases
residual value from 10 percent to 25 percent in order to allow
state banks to compete in a leasing businesses on the same
terms as nationally chartered banks. (Law - 12 U.5.C. 3714d.
Sec. 73400}

4. Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to the
Financial Division, Room 50, Lee Metcalf Building, 1520 East
Sixth Avenue, Helena, Montana 59620-0542, no later than May
25, 1989.

‘5., 1f a person who is directly affected by the proposed
amendment wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with
any comments he has to the Financial Division, Room 50, Lee
Metcalf Building, 1520 East Sixth Avenue, Helena, Montana
59620-0542, no later thap May 25, 1989.

6, 1f the board receives reguests for a public hearing
on the proposed amendment from either 10% or 25, whichever
is less, of those persons who are directly affected by the
proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will be

MAR Notice No. 8-80-3 8-4/27/89
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directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register,

FINANCIAL DIVISION

BRAZXJER, ATTORNEY
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, april 17, 1989,

8-4/27/89 MAR Notice No. B8-80-3
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BOARD OF INVESTMENTS

In the matter of the proposed )} NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertain- ) OF 8.97.1502 INTEREST RATE
ing to interest rate reduction } REDUCTION FOR LOANS FUNDED
for loans ) FROM THE COAL TAX TRUST

NO PUBLIC HEARING CONTEMPLATED

Tu: All Interested Persons:

1. on May 27, 1989, the Board of Investments proposes to
amend the above-stated rule.

2, The proposed amendment of 8.97,1502 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-3582 and 8-3583,
Administrative Rules of Montana)

"8.97.1502 INTEREST RATE REDUCTION FOR_LOANS FUNDED FROM
THE COAL TAX TRUST (1) The board will provide an interest
rate reduction based on the number of jobs ereated the loan
generates over a two year period from-the-time-the-ioan
tu-dettvered-to-the-board. The date of the formal written
interim or_ permanent loan application to the seller/servicer
will be_used as_a beginning date for counting_ jobs created.
The interest rate reduction shall be calculated as follows:

{a) through (f) will remain the same.”

Auth: Sec. 17-6-324, MCA; Imp: Sec. 17-6-304, MCA

3. REASON: This rule change clarifies at what point to
begin counting jobs created, The existing rule did not allow
for job creation prior to delivery of the loan to the Board of
Investments.

4, Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to
the Board of Investments, Department of Commerce, 555 Fuller
Avenue, Helena, Montana 59620, no later than May 25, 1989.

5. If a person who is directly affected by the proposed
amendment wishes to expressg his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
comments he has to the Board of Investments, Department of
Commerce, 555 Fuller Avenue, Helena, Montana 59620, no later
than May 25, 1989.

6. If the Department receives requests for a public
hearing on the proposed amendment from either 10% or 25,
whichever is less, of those persons who are directly affected
by the proposed amendment, from the Administrative Code
committee of the legislature, from a governmental agency or
subdivision or from an asgociation having no less than 25
members who will be directly affected, a hearing will be held

MAR Notice No. 8-97-28 8-4/27/89
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at a later date. Notice of the hearing will be published in
the Montana Administrative Register.

MONTANA BOARD OF INVESTMENTS
W. E, SCHREIBER, CHAIRMAN

. IER, ATTORNEY
ENT OF COMMERCE

Certified to the Secretary of State, April 17, 1989.

8-4/27/89 MAR Notice No. 8-97-28
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
POLYGRAPH EXAMINERS

In the matter of the amendment ) NOTICE OF AMENDMENT OF

of a rule pertaining to license ) 8,47.404 LICENSE RENEWAL -
renewal - date - continuing ) DATE - CONTINUING
education. )  EDUCATION

To: All Interested Persons:

1. On January 12, 1989, the Department of Commerce
published a notice of proposed amendment of the above-stated
rule at page 1, 1989 Montana Administrative Register, issue
number 1.

2. The Department amended the rule exactly as proposed.

3. No comments or testimony were received.

POLYGRAPH EXAMINERS

Certified to the Secretary of State, April 17, 1989,

Montana Administrative Register 8-4/27/89
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
REFORE THE BOARD OF REALTY REGULATION

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of a rule pertaining to time- }) 8.58.606 LICENSURE--COQURSE
share licensure ) OF EDUCATION

To:  All Interested Persons:

1. oOn January 26, 1989, the Board of Realty Regulation
published a notice of proposed amendment of the above-stated
riule at page 17%, 1989 Montana Administrative Register,
number 2.

2, The Board amended the rule exactly as proposed.

3. No comments or testimony were received.

igsue

BOARD OF REALTY REGULATION
JOHN DUDIS, CHAIRMAN

BRA%ER, ATTORNEY

DEPAR J OF COMMERCE

Certified to the Secretary of State April 17, 1989,

8-4/27/89 Montana Administrative Register
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BUILDING CODES BUREAU

In the matter of the amend-
ments and repeal of rules
pertaining to incorporation

) NOTICE OF AMENDMENTS, REPEAL,

)

)
by reference of codes, )

)

)

AND ADOPTION OF NEW RULES

standards; fees and adoption
of new rules

TO: All Interested Persons:

1. On December 22, 1988, the Building Codes Bureau
published a notice of public hearing on the proposed
amendwent, repeal and adoption of the above-stated rules on
page 2611, 1988 Montana Administrative Register, issue number
24.

2. The hearing was held on January 18, 1989, at 9:00
a.m., in the Director's Conference Room of the Department of
Natural Resocurces building, 1520 East Sixth Avenue, Helena,
Montana,

3. The Bureau has amended ARM 8,70.102, 8.70,103,
8,70,105, 8.70.108, 8.70.203, 8.70.302, 8.70.402, B.70,502,
8.70.566, 8.70.567, 8.70.568, B8.70.569, 8.70,601 and 8.70.604;
repealed ARM 8.70.106 and adopted new rule II. (8.70.506)
exactly as proposed.

4. The Bureau has amended ARM 8.70.101 as proposed
but with two revisions. The Bureau's proposal to delete
UBC Appendix Chapter 12 from the list of required appendix
chapters and add it to the list of optional appendix chapters
was dropped due to lack of support and due to opposition
from several groups. (As a result, the amendments will be
underlined and interlined as they are done in an original
notice.) An additional clarifying statement regarding plan
review fees was proposed by the Bureau at the public hearing.
No comment was received on addition of this clarifying
statement. The clarifying statement added is shown below 1in
capitalized letters and underlined.

"8.70.101 INCORPORATION BY REFERENCE QF UNIFORM BUILDING
CODE (1) The building codes bureau of the department of
commerce adopts and incorporates by reference herein the
Uniform Building Code, 1988 Edition, together with the
Appendix Chapter 7 (Part I, Covered Mall Buildings) (Part IT,
Aviation Control Towers), Appendix Chapter 12 (requirements
for Group R, Division 3 Occupancies) as amended by 8.70.108,
Appendix 23 (Division I - Alternate Snow Load Design),
Appendix Chapter 32 (Re-Roofing), Appendix Chapter 49 (Patio
Covers), Appendix Chapter 53 (Energy Conservation in New
Building Construction), as amended by 8.70.104, and Appendix
Chapter 55 (Membrane Structures), with the following
amendments thereto:

(a) through (c¢) will remain the same.

(d) Subsections (b) and (¢) of section 304 of the
Uniform Building Code, 1988 Edition, are amended to read as
follows:
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Sec. 304.(b) will remain the same.

Sec. 304.(c) Plan Review Feeg: When a plan or other
data are required to be submitted by subsection (b} of section
302, a plan review fee shall be paid. Said plan review fee
shall be 25 percent of the building permit fee as set forth in
Table No. 3-A. WHEN ONLY PLAN REVIEW SERVICES ARE PROVIDED,
THE PLAN REVIEW FEE_SHALL BE 65% OF THE BUILDING PERMIT FEE AS

SET FORTH IN TABLE NO. 3-A.

() through (8) will remain the same.

(9) Appendix Chapter 1 (Division I - Life Safety
Requirements for Existing Buildings other than High-rise
(Buildings), Appendix Chapter 1 (Division II - Life Safety
Requirements for Existing High-rise Buildings), Appendix
chapter 11 (Agricultural Buildings), Appendix-€hapter-12
tRegquirementa-for-Group~A;-Divisieon-3-Occupancias}-as-amended
by-8:7053885+ Appendix Chapter 23 (Division II - Earthquake
Instrumentation), Appendix Chapter 35 (Sound Transmission
control), Appendix Chapter 39 (Basement Pipe Inlets), Appendix
Chapter 57 (Regulations Governing Fallout Shelters), Appendix
Chapter 70 (Excavation and Grading) are adopted for use by
local governments specifically adopting them. However, the
department will not be enforcing them."

Auth: Sec., 50-60~104, 50-60-203, MCA; IMP, Sec,
50-60-103, 50-60-104, 50-60-108, 50-60-109, 50-60-203, MCA

5. The Bureau has thoroughly considered all oral and
written comments received. Those comments and the Bureau's
responses are as follows:

COMMENTS ON PROPOSED AMENDMENTS TO 8.70.402: Several
commento stated opinions that NM (non-metallic sheathed)
cable is not as safe as EMT {electrical metallic tubing) for
the following reasons:

(1) they felt NM cable was more subject to physical
damage;

{2} they felt NM cable was more easily damaged by fire:

(3) they felt fire involving NM cable would travel
further than a fire involving EMT;

(4) they felt NM cable gives off dense, toxic smoke when
burned;
(5) they felt NM cable installations were easier to

install and/or modify illegally by unlicensed persons;

(6) they felt NM cable did not lend itself easily to
changes to accommodate increased demands; and

(7) they felt neither NM cable nor ENMT (electrical
nonmetallic tubing} should be allowed in commercial
structures.

RESPONSE: The Bureau felt that use of NM cable within the
guidelines defined by the National Electrical Code (NEC) is
safe. The NEC is authored by the National Fire Protection
Association and is a national code whose purpose is to protect
11fe and property by effecting safe wiring. The NEC takes
intoe account occupancy of buildings, explosion potential,
physical protection requirements and other factors when
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determining allowable methods and materials for wiring. 1In
certain cases, when conditions warrant, the NEC does require
use of conduit. In such cases, conduit would also be required
in Montana. However, where the NEDC allows use of NM cable,
the Bureau feels use of NM cable should be allowed in Montana.
To routinely require that commercial and public building
wiring in Montana exceed the national code is unjustifiable
and unnecessarily adds cost to building construction.

6. No other comments or testimony were received.

BUILDING CODES BUREAU
JAMES BROWN, BUREAU CHIEF

MI72AAEL L. LETSON, DIRECTOR

DEPARTMENT OF COMMERCE

Certified to the Secretary of State April 17, 1989.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoptian)

of new rules I through XV ) NOTICE OF ADOPTION

setting licensure standards ) OF

for medical assistance ) NEW RULES

facilities ) {Medical Assistance Facilities)

To: All Interested Persons

1. On November 10, 1988, at page 2349 of the 1988 Mon-
tana Administrative Register, issue number 21, the department
published notice of the proposed adoption of new rules setting
licensure standards for medical assistance facilities.

2. The department has adopted the new rules with the
following changes {(new material is capitalized and underlined;
material to be stricken is interlined}):

RULE I (to be codified as 16.32.397) MEDICAL ASSISTANCE
FACILITIES--DEFINITIONS Same as proposed.

RULE II (to be codified as 16.32.398) MEDICAL ASSISTANCE
FACILITIES--ORGANIZATIONAL STRUCTURE; GOVERNING BODY A medical
assistance facility must have a governing body that is legally
responsible for the conduct of the facility and that:

{1) Ensures that the medical staff of the facility:

ta} are-licensed;-certified;-or--registered-in-accardance
with-Montana-law-and-vruies;

th}(A) Same as proposed.

te}(B) have bylaws and written policies that are ap-
proved by the governing body and meeting MEET the requirements
of (3) below and Rule IIT;

td3(C) Same as proposed.

te3 (D) Same as proposed.

(2) Same as proposed.

(3) In accordance with a written policy, ensures that:

(a) Every patient is EITHER under the care of either a
physician or UNDER THE CARE OF a nurse practitioner or physi-
cian's assistant supervised by a physician;

(b) Same as proposed.

(¢) A physician, nurse practitioner, or physician's as~-
sistant is on duty or on call and PHYSICALLY available AT THE
FACILITY within one hour at all times, UNLESS THE PROCEDURE
DESCRIBED IN (D) IS ADOPTED AND IMPLEMENTED;

(D) IF THE FACILITY CANNQT ENSURE THAT A PRACTITIONER 1S
AVAILABLE WITHIN ONE HOUR AFTER A PATIENT FIRST CONTACTS THE
FACILITY, WITHIN THAT HOUR, THE DIRECTOR OF NURSING OR ALTER-
NATE:

(I) EVALUATES THE CONDITION OF THE PATIENT;

(II) DETERMINES WHETHER A PRACTITIONER CAN REACH THE FACI-
LITY BEFORE THE HOUR IS UP; AND

(III) I1F THE PRACTITIONER WILL NOT BE AVAILABLE, ARRANGES
FOR THE TRANSPORT OF THE PATIENT TO ANOTHER FACILITY CAPABLE OF
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PROVIDING THE APPROPRIATE LEVEL OF CARE; and

td¥(E) Same as proposed.

(4)-(5) Same as proposed.

(6) ENSURES THAT THE MEDICAL AND NURSING STAFF OQF THE
FACILITY ARE LICENSED, CERTIFIED, OR REGISTERED IN ACCORDANCE
WITH MONTANA LAW AND RULES AND THAT EACH SUCH STAFF MEMBER
PROVIDES HEALTH SERVICES WITHIN THE SCOPE QF HIS OR HER LI-
CENSE, CERTIFICATION, OR REGISTRATION.

RULE III (to be codified 16.32.399) = MEDICAL ASSISTANCE
FACILITIES--MEDICAL STAFF (1) The facility must have a medi-
cal staff that includes at least one physician, and may also
include one or more physician's assistants and/or nurse prac-
titioners, and whieh does the following:

(a)-(b) Same as proposed.
(2) A physician on staff must:
(a)-(c) Same as proposed.

(d) Provide mediea} HEALTH CARE services to the patients
in the facility, WHENEVER NEEDED AND REQUESTED;

(e) Same as proposed.

(f) At intervals no more than 30 days apart, be physical-
1y present in the facility for a sufficient pericd of time to
provide the medical direction, medical care services, staff
consultation and supervision required by this rule, and when
not present, either be available through direct telecommunica-
tion for consultation, assistance with medical emergencies, or
patient referral, or ensure that another physician is available
for the purpose; HOWEVER, THE PHYSICAL SITE VISIT FOR A GIVEN
30-DAY PERIOD IS NOT REQUIRED IF, DURING THAT PERIOD, NO PA-
TIENTS HAVE BEEN TREATED BY THE FACILITY.

(3)-(4) Same as proposed.

(5) At all times, either a physician, nurse practitioner,
or physician assistant must be on duty or on call and available
physically to the facility within 26--minutes ONE HOUR, UNLESS
THE FACILITY HAS IMPLEMENTED THE PROCEDURE REQUIRED BY RULE
II(3)(D) TO DEAL WITH OCCASIONS IN WHICH A PRACTITIONER IS
UNAVAILABLE.

RULE IV (to be codified 16.32.400) MEDICAL ASSISTANCE
FACILITIES--NURSING SERVICES A medical assistance facility
must have a nursing service that provides 24-hour nursing ser-
vices whenever a patient ig in the facility and that meets the
following standards:

(1) Same as proposed.

(2) A registered nurse must be on duty at least 8 hours
per day, and THE DIRECTOR__OF NURSING__OR _ANOTHER REGISTERED
NURSE DESIGNATED AS THE DIRECTOR'S ALTERNATE must be on call
and available within 20 minutes at all times.

(3)~(6) Same as proposed.

(7) Each order for drugs and bieiegieal BIQLOGICALS must
be CONSISTENT WITH FEDERAL AND STATE LAW AND BE in writing and
signed by the physteian PRACTITIONER WHO IS BOTH responsible
for the care of the patienty;-eonsistent-with-federai-and-seate
iaw AND LEGALLY AUTHORIZED TO PRESCRIEE.
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(8)-(9) Same as proposed.

RULE V__(to be codified 16.32.401) MEDICAL ASSISTANCE
FACILITIES--PHARMACEUTICAL SERVICES Same as proposed.

RULE VI (to be codified 16.32.402) MEDICAL ASSISTANCE

FACILITIES--RADIQLOGIC SERVICES Same as proposed.

RULE VII (to be codified 16.32.403) MEDICAL ASSISTANCE
FACILITIES--~LABORATORY SERVICES Same as proposed.

RULE VIII (to be codified 16.32.404) MEDICAIL, ASSISTANCE
FACILITIES--FOOD AND DIETETIC SERVICES The medical assis-
tance facility must have dietary services that are directed and
staffed by adequate personnel and meet the following standards:

(1) The facility must assign an employee OR CONTRACT WITH
A CONSULTANT to direct the food and dletetic service and to be
responsible for the daily management of the dietary service who
is qualified by experience and training as a food service su-
pervisor.

(2)-03) Same as proposed.

(4) Nutritional needs must be met in accordance with
recognized dietary practices and, at a minimum, the recommended
daily dietary allowances established by the Food and Nutrition
Board of the National Research Ceounhcil, National Academy of
Sciences, as-of-13868 B8TH EDITION, 1974.

(5) Same as proposed.

(6) The department hereby adopts and incorporates by
reference the recommended daily dietary allowances published in
1986 1974 by the Food and Nutrition Board of the National Re-
search Council, National Academy of Sciences, 8TH EDITION,
which set the minimum amounts of all nutrients required daily
by most normal persons living in the U.S. under usuwal environ-
mental stresses in order to maintain health, depending upon the
age and sex of the individual. Copies of the recommended daily
dietary allowances may be obtained from the department's li-
censing and certification bureau.

RULE IX (to be codified 16.32.405) MEDICAL ASSISTANCE
FACILITIES--OUTPATIENT SERVICES Same as proposed.

RULE X (to be codified 16.32.406) MEDICAL ASSISTANCE
FACILITIES~~EMERGENCY SERVICES Same as propesed.

RULE XI (to be codified 16.32.407) MEDICAL ASSISTANCE
FACILITIES-~-THIRD-PARTY SERVICES (1) Same as proposed.

(2) If any of the agreements REFERRED TO IN (1) are not
in writing, there must be evidence that patients referred to
another provider by the facjility are being accepted and
treated.

(3) IF THE FACILITY IS UNABLE TO ENSURE THAT A PRACTI-
TIONER IS PHYSICALLY AVAILABLE TO THE FACILITY WITHIN ONE HOUR
AFTER S/HE IS CONTACTED, THE FACILITY MUST ENTER INTO A WRITTEN
AGREEMENT WITH A LICENSED AMBULANCE SERVICE COMMITTING THE
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SERVICE TO BE AVAILABLE TOQ COMMENCE TRANSPORT OF A PATIENT,
WITHIN ONE HOUR AFTER THAT PATIENT FIRST CONTACTS THE FACILITY,
TO A FACILITY PROVIDING THE LEVEL OF CARE NEEDED BY THE
PATIENT.

RULE XII {(to be codified 16.32,408) MEDICAL ASSISTANCE
FACILITIES--MEDICAL RECORDS Same as proposed.

RULE XIITI (to be codified 16.32.409) MEDICAL ASSISTANCE
FACILITIES--QUALITY ASSURANCE Same as proposed.

RULE XIV (to be codified 16.32.410) MEDICAL ASSISTANCE
FACILITIES--UTILIZATION REVIEW A medical assistance facility
must:

(1) Same as proposed.

(2) Contract with the state peer review organization
(PRO) OR ITS DEPARTMENT-APPROVED EQUIVALENT to do the follow-
ing:

{a)-(b) Same as proposed.

(¢) Periodically sample facility cases and review them to
determine the medical necessity of the professional services
furnished, including drugs and bielegica: BIOLOGICALS.

RULE XV (to be codified 16.32,411) MEDICAL ASSISTANCE
FACILITIES--INFECTION CONTROL Same as proposed.

3. Comments received by the department and the depart-
ment's responses follow.

a. April Milroy, Garfield County Commissioner and Gar-
field County Health Center Board member, and Senator Cecil
weeding requested that Rules II(3)(c) and III(5) be amended to
reqguire a practitioner to Dbe available to the facility within
one hour, not at all times, but only whenever a patient was in
the facility and suggested the facility be required to have a
policy in place for transfer and/or referral of the patient
when a practitioner is not available within an hour.

In order to protect the public who rely on such a facili-
ty, the department made the c¢hange conditioned upon the adop-
tion by the facility of a procedure ensuring that anyone coming
to the facility would be, within an hour, evaluated by a nurse
and transported to another appropriate facility if the prac-
titioner was not available within that same hour, and requir-
ing, in Rule X!, that the facility have a contract with an
ambulance service to provide the needed transportation.

b. Jim Tavary, administrator of Powder River Manor in
Broadus, asked that Rule III(2)(d) be amended to clarify that a
physician has to give medical service only when it is needed
and requested.

The department added the clarifying language, since it did
not intend to require the provision of unneeded services.

c. Ms. Milroy asked that Rule III(2)(f) be amended to
allow the staff physician to avoid making the reguired periodic
on-site visit if documented ‘"extraordinary circumstances" ex-
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isted, e.g. no patients were in residence since the last physi-
cian visit.

The department declined to allow an exception for "extra-
ordinary circumstances” due to the potential for argument over
the meaning of that phrase, but did allow an exception from the
site visit requirement if no patient had been treated during
that period.

d. Senator Weeding asked whether the department might be
outside the scope of its authority in requiring a physician's
assistant employed by a facility to keep on hand a copy of his
or her wutilization plan approved by the Board of Medical Ex~
aminers (BME) [Rule III(4)], since having such a plan is a BME
requirement and within the BME's jurisdiction.

The department kept the requirement since it is in no way
infringing upon BME jurisdiction, since it is neither requiring
there be a utilization plan nor specifying its contents, but
instead is fulfilling its own responsibility to ensure that
facility staff are providing appropriate services, e.g. ser-
vices that are not outside of the scope of their authority. 1In
order to make clear that the facility is responsible for ensur-
ing that its staff members do not act outside of the scope of
their authority, Rule IT was amended to reflect that fact.

e, Senator Weeding pointed out that Rule III(5) requires
a practitioner to be available to the facility within 20 min-
utes, while the statement of intent attached to Senate Bill
385, the 1987 legislation creating medical assistance facili-
ties, a minimum response time of one hour may be required. In
the same vein, David Watson of Billings felt that the 20-minute
requirement was too difficult to meet in some parts of the
state, especially in areas where physicians and other health
professionals were already in short supply.

Senator Weeding was correct and the required response time
is now one hour.

£. Senator Weeding wondered if there was any signifi-
cance in the fact that Rule IIl refers to physicians providing
"medical services", while physician assistants and nurse prac-
titioners were to provide "“health care services". Jim Tavary
suggested that the phrase read "medical services'" in both in-
stances.

Other than the fact that the word "medical" is commonly
used in connection with physician services, there is no par-
ticular reason for the different wording or intended effect.
In order to avoid raising such dquestions in the future, the
language in both cases will be "health care services"”, "health
care" rather than "medical" to avoid questions about whether
the department was somehow authorizing PAs and nurse practi-
tioners to practice medicine-- which, of course, it is not.

g. Jim Tavary requested that the requirement in Rule
IV(2) that a registered nurse must be available to the facility
within 20 minutes be loosened to a one-hour response time as
was the practitioner response time.

The department declined to make the change, since, if the
facility is to be allowed avoid having a practitioner on l-hour
call at all times, at a minimum a nurse must be gquickly avail-
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able to evaluate anyone who might show up at the facility,
attempt to contact the practitioner, and arrange for transpor-
tation to another facility, if needed. In order to ensure
proper evaluation of the medical condition of such a patient,
Rule IV(2) was also amended to require that the director of
nursing or the director's registered nurse alternate be the
person on call.

h. Ms. Milroy and Mr. Tavary asked that a "practitioner"
rather than a "physician" be named in Rule IV(7) as the type of
individual who could order drugs and biologicals, so 1long as
the order was "consistent with federal and state law", in an-
ticipation of the possibility that the 1989 Legislature might
allow health professionals other than physicians to make such
orders.

The department agreed to make the change, adding the gqual-
ifying and clarifying language that the practitioner making
orders had to bhe "legally authorized to prescribe’.

i. Ms. Milroy was concerned that the Rule VIIT require-
ment that a qualified food service supervisor be employed would
be difficult or impossible for some small communities to meet,
and suggested a contract with a food service c¢onsultant might
be sufficient.

The department amended the rule to allow contracting with,
rather than employing, a food service consultant.

j. Ms. Milroy requested that the nutritional standards
for facility meals not be made more stringent than those for
hospitals or nursing homes.

The department agreed that the standards should not be
more stringent and changed the incorporation of recommended
daily dietary allowances from the 1980 to the 1974 edition
published by the National Research Council, the edition re-
ferred to in the licensure standards for intermediate care
nursing homes.

K. Ms. Milroy and Mr. Tavary alsco requested that, in
Rule XIV, a facility be allowed to contract with any state-
apptoved peer review organization rather than solely with a
single state peer review organization.

The department agreed and allowed contracting with any
peer view organization equivalent to the state PRO.

1. Senator Weeding was concerned about the inclusion in
Rule IV(6) of the phrase "including applicable licensing re-
quirements" because of the difference of opinion between the
nurses and the physician assistants concerning whether PA's can
direct a nurse to administer a drug.

The provision was retained since it is obvious that such
activities would have to be in accordance with licensing re-
gquirements, and that whatever confusion there may be about what
those licensure regqguirements cannot be determined by the de-
partment but may have to be settled by the legislature or the
courts.

m. Mr. Tavary requested the department to specifically
allow a skilled nursing facility either to utilize some of its
licensed SNF beds as swing beds for a medical assistance facil-
ity when needed, or to set aside, for a MAF, a distinct portion
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of a building housing a skilled nursing facility (this latter
instance would not involve using any of the licensed SNF beds).

As far as allowing a MAF and a SNF to be physically tied
together, no change is needed in the rules, since the licensure
laws already allow such arrangements, e.g. skilled nursing and
personal care facilities under the same roof. However, allow-
ing a licensed SNF bed to be used as a swing bed 1is a compli-
cated issue, especially in regard to impact on staff and
patient care, and is still under consideration by the depart-
ment. Due to the urgent need for these rules to be effective,
the department is filing them without allowing swing beds but
will continue to evaluate the advisability of allowing them in
the future

Editing changes were also made on the department's

.Lnltlatlve to clarify ex:.stlngm /g

DONATD E. PIZZINI
Director

Certified to the Secretary of State April 17, 1989.
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BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

NOTICE OF THE AMENDMENT
OF RULES 23.3.502, 23.3.503,
23.3.505, 23.3.506, 23.3.507,

In the matter of the
amendments of Rules 23,3.502,
23.3.503, 23.3.505, 23.3.506,
23.3.507, 23.3.508, 23.3.509, 23.3.508, 23.3.509, 23.,3.511,
23.3.511, 23.3.512, 23,3.514, 23.3.512, 23.3.514, 23.3,515,
23.3.515, and 23.3.519, repeal) AND 23.3.519, REPEAL OF RULE
of Rule 23.3.516, and adoption) 23.3.516 AND ADOPTION OF A

of a new rule. ) NEW RULE 23.3.516A, LICENSING
) OF COMMERCIAL MOTOR VEHICLE
)  ENDORSEMENTS

TO: All Interested Persons.

1. Oon December 22, 1988, the department of justice
published notice of a proposed amendment of rules, repeal of a
rule, and adoption of a new rule concerning the issuance of
commercial motor vehicle endorsements at page 2680 of the 1988
Montana Administrative Register, issue number 24,

2. The agency has amended rules 23.,3.502, 23.3.503,
23.3.505, 23.3.507, 23.3.508, 23.3.509, 23.3,511, 23.3.512,
23.3.514, 23.3,515, and 23.3.519, repealed rule 23.3.516, and
adopted the new Rule I as proposed. The agency has adopted the
amended version of Rule 23.3.506 with the following changes:

23.3.506 PHYSICAL QUALIFICATIONS FOR TYPE 2 ENDORSEMENT

(1) to (f) remain the same.

{g) has no established medical history or «clinical
diagnosis of epilepsy or any other condition which is likely to
cause loss of consciousness or any leoss of ability to control a
motor vehicle unless he/she has not had any episode of loss of

consciousness or control within the preceding 5 years as

certified by his/her physician agnd whe dees net require
medication for the econtrol of the conditieny

{h) to (1) remain the same.

3. No comments or testimony were received.
By: i)?.uﬁa /5 LMLy
Y BROWNING

ief Assistant Attorney General

Certified to the Secretary of State April 17, 1989.
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BEFORE THE HUMAN RIGHTS COMMISSION
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF THE AMENDMENT
of rules 24,9.202 Definitions, ) OF RULES 24.,9,202
24.9.222 and 24.9.224 DEFINITIONS, 24.9.222
Investigation, 24.9.225 AND 24.9.224 INVESTIGATION,
Procedure on finding of lack 24.9.225 PROCEDURE ON

of cause, 24.9.230 Certifi- FINDING OF LACK OF CAUSE,
cation, 24.9.263 and 24.9.264 24.9.230 CERTIFICATION,
Right to sue letters; the 24.9.263 AND 24.9.264
repeal of rule 24.9.262 RIGHT TC SUE LETTERS;
Issuance of right to sue THE REPEAL OF RULE
letter; and the adoption of 24.9.262 ISSUANCE OF
24.9.262A (Rule I), Issuance RIGHT TO SUE LETTER;

of right to sue letter. AND THE ADOPTION OF
24.9,262A (RULE I),
ISSUANCE OF RIGHT TO SUE
LETTER

TO: All Interested Persons

1. On December 8, 1988 at page 2539, of the 1988 Montana
Administrative Register, Issue no. 23 the human rights
commission published notice of proposed amendments to rules
24.9.202, 24.9.222, 24.9.,224, 24.9.225, 24.9.230, 24.9.263, and
24,9.264. These rules relate to removal of cases to district
court from the administrative process. The commission proposed
to repeal rule 24.9.,262 which is found on page 24-400 of the
Administrative Rules of Montana and to adopt 24.9.2623
(RULE I). These rules deal with the issuance of a right to sue
letter.

2. The commission received ho comments in opposition to
the proposed repeal of rule 24.9.262,

3. The commission is authorized to repeal this rule by
sections 49-2-204 and 49-3-106, MCA.

4. The repealed rule implemented sections 49-2-509 and
49-3-312, MCA.

5. The commission has repealed the rule as proposed.

6. The commission received comments from John MacMaster,

staff attorney for the Legislative Council, concerning the
proposed rule amendments. He suggested that rule 24.9.222(2)
be reworded to make it clear that the commission staff will
make reasonable efforts to locate a charging party prior to the
administrator dismissing a case. The commission agreed and
amended the rule as proposed with the following changes:

24.9.222 INVESTIGATION; FAILURE OF CHARGING PARTY OR
AGGRIEVED PERSON TO COOPERATE OR KEEP THE COMMISSION ADVISED OF
CHANGES IN ADDRESS (1) same as proposed

(2) Whenever any charging party or aggrieved person fails
to advise the commission of a change of address se-that and the
commission staff is unable to locate the charging party or
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aggrieved person through reasonable efforts including a
certified letter to the last address of record, the division
administrator may dismiss the case and issue a right to sue
letter or may dismiss so much of the complaint as relates to
that charging party or aggrieved person,

7. MacMaster suggested changing the heading of rule
24.9.225 to reflect the changes in the body of the rule. The
commission agreed, The commission also voted to subdivide
sub-section 1 into two parts and to make minor wording changes
in the new sub=-sections 2 and 3 for clarity. The commission
amended the rule as proposed with the following changes:

24.9.225 PROCEDURE ON FINDING OF LACK OF REASONABLE NO&
CAUSE (1) If a finding of lack of reasonable cause is made by
the division in regard to any complaint, notice of the finding
shall be served on all parties. The notice shall include a
statement of the reasons for the finding. The notice shall be
accompanied either by a dismissal order and right to sue letter
in accordance with the provisions of ARM 24.9.263, or by a
statement explaining the right of the charging party or
aygrieved person to request a hearing before the commisgsion.

(2) The determination whether to dismiss the complaint
and issue a right to sue letter or to allow the charging party
or aggrieved person an opportunity for hearing before the
commission shall be within the sound discretion of the
administrator. If the administrator elects to allow the
charging party or aggrieved person an opportunity for hearing
before the commission, the notice shall specify the time in
which the charging party or aggrieved person must file a
written request for hearing which in no case shall be less than
14 days from the date the notice of the finding was mailed to
the parties.

42¥(3) 1If a charging party or aggrieved person in a case
in which the division has found lack of reasonable cause makes
a timely written request for hearing in response to the
statement accompanying the lack of reasonable cause finding the
administrator shall certify the case for hearing in accordance
with ARM 24.9,230.

43¥(4) remains the same but will be renumbered

8. Rules 24.,9.202, 24.9.224, 24.,9.230, 24.9.263 and
24.9.264 were amended as proposed.
9. The commission is authorized to amend rules bv

sections 49-2-204 and 49-3-106, MCA.

10. The amended rules jimplement sections 49-2-101,
49-2-201, 49-2-504, 49-2-505, 49-2-506, 49-2-509, 49-3-101,
49-3-308 and 49-3-312, MCA.

11. MacMaster suggested deleting sub~section 1 of
proposed 24.9.262A (Rule I} to avoid unnecessarily repeating
statutory language. He also suggested that 24.9.262A(5)

{Rule 1) should be reworded by inserting "refusal to issue" in
place of the words "issuance of." The commission voted to
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retain sub-section 1 to make the rule easier to understand by

itself and voted to make the suggested change in subsection 5.
The commission adopted 24.9.2623A (Rule I) as proposed with the
following changes:

24.9.262A (RULE I) ISSUANCE OF RIGHT TO SUE LETTER WHEN
REQUESTED BY A PARTY (1) and (2) same as proposed

(3) A party who requests issuance of a right to sue
letter and is dissatisfied with a decision of the administrator
to refuse to issue a right to sue letter may seek commission
review of the decision by filing written objections within 14
days after the decision is served. The date of service is the
date the administrator's decision is mailed.

(4) same as proposed

(5) If the commission sustains the objections to the
refusal to issue issusmee-of a right to sue letter, it will
direct the administrator to issue a right to sue letter.

12, The commission is authorized to adopt this rule by
sections 49-2-204 and 49-3-106, MCA,
13. Rule 24.9.262A (Rule I) implements sections 49-2-509
and 49-3-312, MCA.
MONTANA HUMAN RIGHTS COMMISSION
JOHN B. KUHR, CHAIR

By: &-/ul-.n‘ & /)(u‘ &,,I,( r { <
ANNE L. MacINTYRE !
ADMINISTRATOR.

HUMAN RIGHTS DIVISION

Certified to the Secretary of State April 17, 1989.
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the exiasting or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.

Montana Administrative Register 8-4/27/89



-491~

HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a
Tooseleaf compllation by department of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, 1ssued Etwice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

Montana Administrative Register

1. Consult ARM toplical index.
Update the rule by checking the
accumula tive table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which list MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM is updated through December
31, 1988. This table includes those rules adopted during the
period January 1, 1989 through March 31, 1989 and any
proposed rule action that is pending during the past 6 month
period. (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue
of the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through December 31, 1988,
this table and the table of contents of this issue of the
MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1988 and 1989 Montana Adninistrative
Registers.

ADMINISTRATION, Department. of, Title 2

I Exempt Compensatory Time - Workweek, p. 2609
I-VII Exchange and Loan of Employees, p. 1935, 2370
2.21.1812 Exempt Compensatory Time, p. 1933, 2372
2.21.8001 and other rules - Grievances, p. 2055, 2559
(Teachers' Retirement Board)

I and other rules - Creditable Service for Absence
Without Pay - Clarifying Redeposits of Amounts
Withdrawn - Earnings After Retirement -

Recalculation of Benefits Using Termination Pay,
p. 1292, 2213

AGRICULTURE, Department of, 6 Title 4

I Inspection Fee for Commercial Feeds, p. 2467, 13

I-XXVI and other rules - Standards and Procedures for
Inplementation of the Montana FEnvironmental
Policy Act, p. 1606, 2692

4.9.401 Annual Asszessment on Wheat and Barley, p. 1627,
2032

4,12.3011 Regulation of Noxious Weed Seeds, p. 248, 394

4.12.3501 and other rules - Grading of Certified Seced
Potatoes, p. 2062, 2562

4.12.3501 and other rules =« Grading of Certified Seed
Potatoes, p. 2266
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STATE_AUDITOR, Title

COMMERCE,

I-XXVI

(Board of
8.14.603
(Board of
8.28.418

8.28.904

(Board of
28.320.701

8.30.701
(Board of
8.32.305

(Board of
8.34.414

(Board of
8.36.404
{Board of
8.42,601

(Board of
8.47.404

{Board of
8.48.1105
(Board of
8.50.437
(Board of
8.56.409

8-4/27/89
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Unethical Practices by Investment Advisers and
Broker-dealers, p. 2065, 221

Emergency Rules - Implementation of the Medicare
Catastrophic Coverage Act of 1988, p. 2563
Temporary Cease and Desist Orders, p. 1233, 1888
and other rules - Securities -~ Whole Mortgages
and Certitficates of Deposit, p. 918, 1803, 1889
Registration of Securities Salesmen and Broker-
dealers, p. 2071, 220

Department_of, Title 8

and other rules - Standards and Procedures for

Implementation of the Montana Environmental
Policy Act, p. 1606, 2692
Cosmetologists)

School Requirements, p. 1943, 2479
Medical Fxaminers)
and other rule - Annual Registration and Fees -
Fee Schedule, p. 172, 395
and other rules - Medical Examiners - Definitions

- Dutiegs - Applications -~ Certification -
Equivalency - Suspension or Revocation of
Certification - Acts Allowed - Course

Requirements, p. 1848, 2374
Morticians)
Unprofessional Conduct - Narcotics Law Vieolations
~ Felony, p. 2535, 225
Unprofessional Conduct, p. 1945, 2377
Nursing)

and other rules - Educational Requirements -
Licensure - Conduct - Disciplinary Procedures -
Standards - General Welfare - Reports -

Definitions, p. 1629, 2720
Nursing Home Administrators)

and other rule - Examinations -~ Fee Schedule,
p. 2269, 2567, 14
Optometrists)

Examinations, p. 1947, 318
FPhysical Therapy Examiners)
and other rules - Unprofessional Conduct -
Disciplinary Actions, p. 174
Polygraph Examiners)
License Renewal - Date - C(Continuing Education,
p. 1
Professional Engineers and Land Surveyors)
Fee Schedule, p. 1643, 1979
Private Security Patrolmen and Investigators)
Fee Schedule, p. 2073, 2480
Radiologic Technologists)
Fees Schedule, p. 430
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(Board of Realty Regulation)

8.58.411 Fee Schedule, p. 432

8.58.606 Licensure - Course of Education, p. 179

(Board of Social Work Examiners and Professional Counselors)

8.61.1201 Licensure Requirements, p. 1866, 319

8.61.1601 and other rules - Hours, Credits and Carry Over -
Fee Schedule - Ethical Standards, p. 434

8.61.1601 Hours, Credits and Carry Over, p. 2469, 320

(Building Codes Bureau)

8.70.101 and other rules - Incorporation by Reference of
Codes - Standards - Fees - Natjonal Standard for
Park Trailers, p. 2611

(Milk Control Bureau)

8.79.301 Licensee Assessnents, p. 250, 396
(Financial Division)
8.80.307 Dollar Amounts to Which Consumer Loan Rates Are

to Be Applied, p. 1295, 2034

(Board of Milk Control)
Notice of Public Hearing on a Proposed Quota Plan
for Meadow Gold Producers: Meadow Gold Quota Plan
as a Method of Distributing the Proceeds ¢to
Producers, p. 1301, 2300

8.86.301 Class I Pricing Formulas, p. 2333, 15

8.86,301 Class I Pricing Formulas - Formula Index,
p- 1949, 15

8.86.301 Transportation of Class III Milk, p. 1304, 2298

(Board of Investments)

I-XVII Economic Development Bond Program - Investments
By the Montana Board of Investments, p. 252

I-XXXI1 and other rules - Investments by the Montana

Board of Investments, p. 1747, 2214

{Board of Housing)

8.111.305 and other rule - Qualified Lending Institutions -
Qualified Leoan Servicers Guidelines, p. 262%, 266

(Montana Agriculture Development Council)

I-V1 Growth Through Agriculture Program, p. 2026, 2481

(Montana State Lottery Commission)

B.127.60% and other rules - Licenses - License Renewal -
Electronic Funds Transfer - Prizes, p. 2342, 19

DUCATION, Title 10

(Superintendent of Public Instruction)

I-VIT Traffic Education, p. 2074A, 438

10.13.301 and other rules - Program Standards and Course
Requirements for Traffic Education, p. 2537, 438

(Board of Public Education)

I-CLXXXVI and other rules - Accreditation, p. 207%, 2271,

342

10.57.301 and other rules - Endorsement Information - Class
2 Teaching Certification, p. 312

10.58.302 and other rules - Teacher Education Programs

Leading to Interstate Reciprocity of Teacher
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Certification, p. 2629, 397
Policy Statement on Kindergarten Accreditation
and Schedule Variances, p. 311

FAMILY SERVICES, Department of, Title 11

11.7.101

11.9.105

11.12.104

11.12.211

and other rules - Foster Care Placement of
children, p. 1052, 1700, 2035

and other rules - Eligibility for Residential
Alcohol and Drug Treatment Payments, p. 1306,
1891

Youth Care Facility Licensing Criteria, p. 646,
2217

and other rules - Payment Rates for Residential
Foster Care Providers, p. 2344, 20

FISH, WILDLIFE AND PARKS, Department of, Title 12

I-XXVI

12.6.701

12.6.707
12.6.901

12.6.901

and other rules - Standards and Procedures for
Implementation of the Montana Environmental
Policy Act, p. 1606, 2692

Personal Flotation Devices and Life Preservers,
p. 1960, 267

Definition of "Vessel", p. 1959, 269

Establishing a 10 Horsepower Limit on Carpenter
Lake, p. 1308, 1892

Extension of 10 Horsepower Restriction on
Yellowstone River to the Springdale Bridge,
p. 1063, 2219

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I-XV

IT-XXVI

16.8.921

16.8.1407

16.20.102

16.20.603

16.32.110

8-4/27/89

Licensure Standards for Medical Assistance
Facilities, p. 2345

and other rules - Standards and Procedures for
Implementation of the Montana Environmental
Policy Act, p. 1606, 226, 398

and other rules - Air Quality Permitting of New
or Altered Sources of Air Contamination, p. 181,
315

and other rules - Air Quality - Combustion in
Woodwaste Burners - Definitions for Emission
Standards for Existing Aluminum Plants -
Standards for Visible Emissions in Aluminum
Plants, p. 2471, 270

Enforcement Procedures Under the Water Quality
Act, p. 2679, 314

and other rules - Surface Water Quality Standards
~ Classification of Surface Waters in the State,
p. 651, 1181, 2221

Certificate of Need - (riteria for Granting
Certificates of Need for Health Care Facilities
and Services, p. 2030, 2484
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16.44.202 and other rules - Hazardous Wastes - Definitions
- Requirements for Sanmples Collected for
Treatability Studies - Requirements for
Recyclable Materials - Reclassification to a
Material Other than a Waste - Reclassification as
a Boiler - Regulation of Certain Recycling
Activities - Applicability of Interim Status

Requirements - Information Statement for Chapter
44, Subchapter 10 Regarding the Availability of
Information, p. 2153, 2485

HIGHWAYS, Department of, Title 18

I-XXVI and other rules - Standards and Procedures for
Implementation of the Montana Environmental
Policy Act, p. 1606, 2692

18.6.251 Maintenance of outdoor Advertising Signs,

p. 1646, 2035
18.8.511A Circumstances Under wWhich Flag Vehicles are
Required, p. 1962, 321
18.8.514 and other rule - Special Permits for Length,
p- 1964, 2487

JUSTICE, Department of, Title 23

23.3.502 and other rules - Licensing of Commercial Motor
Vehicle Endorsements, p. 2680

LABOR AND INDUSTRY, Department of, Title 24

24.11.101 and other rules - Unemployment Insurance,
p. 2162, 2723

24.16.9001 and other rules - Prevailing Wage Rates, p. 1127,
1966, 2378

24.16.9003 Establishing the Standard Prevailing Rate of
Wages, p. 375

(Human Rights Commission)

24.9,202 and other rules - Definitions - Investigation -
Procedure on Finding of No Cause - Certification
- Right to Sue letters - Issuance of Right to Sue
Letter, p. 2539

24.9.249 and other rules - Procedures for Hearings of
Petitions for Declaratory Rulings, p. 1117, 2308

(Workers' Compensation Division)

24.29.3801 Attorney Fees in Workers' Compensation Claims,
p- 1312, 2390

I-v Department of State Lands' Responsibility to
Maintain State Land Ownership Records, p. 2546

T-XXVI and other rules - Standards and Procedures for
Implementation of the Montana Environmental
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Policy Act, p. 1606, 28

26.4.301 and other rules - Regulation of Strip and
Underground Coal and Uranium Mining, p. 1317, 30,
399

LIEUTENANT GOVERNQOR, Title 30

(Statehood Centennial Office)

I and other rule -~ Grants to the Counties or
Organization of Counties - Application Review
Procedure, p. 2360, 2743

LIVESTQOCK, Department of, Title 32

32.3.136 Disease Control Involving Pseudorabies Negative
Herds and Definitions, p. 1648, 2394
32.6.712 State Meat and Poultry Inspection Program, p. 186

MILITARY AFFAIRS, Department_of, Title 34

34.5.101 and other rules - Montana State Veterans
Cemetery, p. 1967

NATURAL RESQURCES AND_CONSERVATION, Department of, Title 36

I-XXVI and other rules - Standards and Procedures for
Implementation of the Montana Environmental
Policy Act, p. 1606, 2692, 228

I-XLV Safety of Dams Program, p. 1137, 2489
(Board of Natural Resources and Conservation)
I-IX Establishing New Appropriation Verification

Procedures, p. 1651, 2222
36.16.101 and other rules - Policy and Purpose of Rules -

Definitions =~ Forms - Applications - General -
Application Content - Analysis of Need -
Determination of Amount - Management Plans -
Processing Applications and Monitoring
Reservations - Department Responsibilities -
Action on Applications and Monitoring
Reservations - Board Responsibilities = Action on
Applications - Board Decision Criteria -
Individual Users -~ Fees and Costs ~ Applications

in Missouri River Basin, p. 787, 2396
(Board of Water Well Contractors)

I~1X Monitoring Well Construction Standards, p. 1868,
2503
36.21.650 and other rules - Casing Perforations -

Intermixing of Aquifers -~ Sealing of Casing -
General, p. 2475, 229

(Board of 0il and Gas)

36.22.1306 Reentry of Plugged 0il and Gas Wells, p. 1657,
1980
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PUBLIC SERVICE REGULATION, Department of, Title 38

I~IX Pipeline Safety, p. 2207, 2569

I-XXITT and other rule - Establishing Certain Minimum
Standards for the Adequacy of Telecommunications
Services, p. 377

38.5.2405 Permissible Utility Charges for the Purpose of
Accommodating House and Other Structure Moves,
p. 1658, 2036

REVENUE, Department of 6 Title 42

I and other rules - Centrally Assessed Property -
Market Value of Pollution Control Eguipment,
p. 316

I Proceeds of Drug Tax, p. 1971, 2416

I Apportionment Formula Exclusions, p. 1879, 2409

1 Income Tax - Part-Year Resident cChild Care
Deduction, p. 2362

I Income Tax Returns - Original Return Defined,
p. 2364, 2745

I Income Taxes - Passive Loss, p. 2366, 2745

I Coal Severance Tax Rates, p. 1249, 1990

I "Point of Benefication" Mines Net Proceeds,
p. 949, 1983

I-11 Metalliferous Mines - Market Value -~ Taxable
Quantity, p. 1786, 2224, 2506

I-11 and other rule - Sales Factor Computations,
p. 1178, 1992

I-T1 Installment Gains - Corporations, p. 963, 1544,
2227

42.2.501 Application of Partial Payments, p. 1969, 2403

42.15.116 Income Taxes - Special Montana Net Operating Loss
Computations, p. 2368, 2745

42.17.105 Computation of Withholding Income Tax, p. 2552,
230

42.17,133 Withholding Rates for Supplemental Wages,
p. 1877, 2404

42.19.402 and other rules - Trending and Depreciating
Schedules for Property, p. 188

42.22.1311 Industrial Machinery and Equipment Trend Factors,
p. 2549, 231

42.22,1311 Industrial Machinery and Equipment Trend Factors,
p. 1170, 1660, 1981

42.23,403 Treatment of Foreign Taxes, p. 1168, 2037

42.23,404 Depreciation Rules, Corporation Taxes, p. 1241,
1982

42.,25.501 Cpal Sales Revenue, p. 2211

42.25,501 Coal Sales Revenue, p. 1881

42.25.511 Coal Gross Proceeds on Processing, Refining,
Royalties for Contract Sales Price, p. 943, 1782,
2405

42.25.515 and other rules - Coal Gross Proceeds - Imputed
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42.

42.

42.

42.

42.

42.

25,1021

25.1101

25.1112

25.1115

25.1116

25.1117

32.103
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Valuation for Refined Coal, p. 1165, 1661, 2406
and other rules - New Production of Net
Proceeds, p. 1781, 2226

and other rule ~ Scoria and Travertine for RITT
and Net Proceeds, p. 955, 1893

Machinery Expense Deduction for Mines Net
Proceeds, p. 953, 1986

peduction for New Reduction Equipment Related to
Mines Net Proceeds, p. 945, 1894

Mines Net Proceeds - Transportation Expenses,
p. 959, 1519, 1988

and other rules - Mines Net Proceeds -
Computation of Gross Value - Marketing,

Administrative, and Other Operational Costs -
Labor Costs, p. 1973, 2507

Valuation of Minerals for RITT Purposes,
p. 1783, 2411

SECRETARY OF STATE, Title 44

1.2

44.

. 419

6.104

Filing, Compiling, Printer Pickup and Publication
for the Montana Administrative Register, p. 2272,
2746, 264, 400

and other rules =~ Fees for Filing Federal Tax
Liens, Fees for Filing Documents, Fees for Filing
Notice of Agricultural Lien, p. 3

SOCIAL AND REHABILITATION_ SERVICES, Department of, Title 46

I-v

I-X
46.
46.

46.

46.

46.

46,
46.

46,

46.

46.

8-4

II

11.131
12.204

12.501

12.503
12.504

12.511
12.602

12.802

12.1205

12.1205

/27/89

and other rule - Reporting and Handling of
Incidents Relating to Recipients of Developmental
Disability Services, p. 39, 381, 1895

AFDC Work Supplementation Program, p. 5

Food Stamp Employment Program, p. 2477, 123

and other rules -~ Co-payments and Fees for
Optometric Services, p. 2274, 272
and other rules - Medicaid Reimbursement for

Non-Hospital Laboratory and Radiology Services,
p. 1885, 2228

and other rule - Inpatient Hospital Services,
p. 2295, 2570

Requirements for Inpatient Hospital Services,
p. 2688, 281

Swing-bed Hospitals, p. 2556

and other rule - Dental Services, Requirements -
Reimbursements, p. 1662, 1995

and other rule - Oxygen Services Reimbursement,
p. 2690, 282

Emergency Amendment, Repeal and Adoption -
Preadmission Screening for Persons Entering Long
Term Care Services, p. 283

and other rules - Preadmission Screening for
Persons Entering Long Term Care Services, p. 209,
439
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46.12,3601 Non-Institionalized SSI-Related Individuals and
Couples, p. 1883, 2231

46.12.3803 Medically Needy Income Standards, p. 2554, 232

46.13.301 and other rules + Montana Low Income Energy
Assistance Program, (LIEAP), p. 1788, 2041
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