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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.

Page Number
TABLE OF CONTENTS
NOTICE SECTION
LABOR AND INDUSTRY, Department of, Title 24
24-16-16 Notice of Proposed Amendment -
Prevailing Wage Rates. No Public Hearing
Contemplated. 375-376

PUBLIC SERVICE REGULATION, Department of, Title 38

38-2-85 Notice of Public Hearing on Proposed

Adoption and Repeal - Establishing Certain Minimum
Standards for the Adequacy of Telecommunications

Services. 377-393

RULE SECTION

AGRICULTURE, Department of, Title 4

AMD Regqulation of Noxious Weed Seeds. 394

COMMERCE, Department of, Title 8

BMD (Board of Medical Examiners) Annual Registration
and Fees - Fee Schedule. 395

AMD (Board of Milk Control) Licensee Assessments. 396

EDUCATION, Title 10

AMD (Board of Public Education) Standards for State
REP Approval of Teacher Education Programs Leading
To Interstate Reciprocity of Teacher Certification
- Business Education. 397

i 6-3/30/89



Page Number
HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

Corrected Notice of Rule Numbers Relating to
Fees Associated with the Montana Environmental
Policy Act. 398

STATE LANDS, Department of, Title 26

Corrected Notice of Rule Number Relating to
Thick Overburden and Excess Spoil. 399

SECRETARY OF STATE, Title 44

AMD Filing Date for Material to be Published in
the Montana Administrative Registerx. 400

INTERPRETATION SECTION

Opinions of the Attorney General.

7 Juvenile Delinquency - Retention of Records
Under Youth Court Act Amendments of 1987 -
Juveniles - Scope of Record-sealing Regquire-
ments Under Youth Court Act - Youth Court Act -
Record-sealing Requirements and Exceptions. 401-404

8 Business Regulation - Advertisement of Real
Estate -~ Finder's Fees - Licenses, Professional
and Occupational - Real Estate Agents, Brokers,
and Salesmen. 405-414

Declaratory Ruling.

Public Service Regulation.

In the Matter of the Petition by Northern Tank Line,

Inc., Miles City, Montana, for a Declaratory Ruling

as to the Procedure for Dividing a Certificate of

Public Convenience and Necessity and the Effect of

ARM 38.3.2016 on Insurance Coverage. 415-419

SPECIAL NOTICE AND TABLE SECTION

Functions of the Administrative Code Committee. 420
How to Use ARM and MAR. 421
Accumulative Table. 422-429

6-3/30/89 -ii~



-375-

BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
THE STATE OF MONTANA

In the matter of the proposed) NOTICE OF PROPOSED AMENDMENT
amendment of Rule 24.16.9003 ) TO RULE 24.16.9003 AND CER-
and the amendment of certain ) TAIN PREVAILING WAGE RATES
prevailing wage rates that
were effective December 1,
1988.

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons:

1. On May 26, 1989, the Department of Labor and
Industry proposes to amend ARM 24.16.9003 which provides the
procedures for establishing the prevalling wage rates.

2. The rule as proposed to be amended provides as follows:

24.16.9003 ESTABLISHING THE STANDARD PREVAILING RATE OF WAGES

remains the same

(2)(a)~{b) remain the same

(c) Biannuwadly; Biennially, the commissioner conducts a
survey of wage rates paid to workers on construction
projects in one or more districts.

(d)-(e) remain the same

(3)-(4) remain the same

3. The Department also proposes to make the following
changes to the prevailing wage rates for the occupations in
the following districts:

(a) Electrician A, Electrician B, Electrician
Foreperson, Communication Technician, District 10 - change
the benefit percentage under the heading Training from 1/2%
to .8%.

(b} Electrician B, District 2 - change hourly rate from
$16.50 to $15.80; District 5 - change hourly rate from
$14.47 to $14.59; and District 6 - change hourly rate from
$15.15 to $14.10.

(¢) Roofer, Roofer Foreperson, change the Health and
Welfare benefits as follows:

District 3 - 92% to $1.75

0

Distriect 4 - 92% to
District 6 = 92% to $1.75
District 7 - 92% to 0
District 8 - 92% to $1.75
District 9 - 92% to 0

District 10 - 92% to $1.75

{(d) Two pages of Electrician rates for Heavy/Highway
construction were inadvertantly omitted from the publication
of the first set of rates and should be added. These pages
may be obtained by writing to the Administrator, Employment
Policy Division, ATTN: Ginny Helfert, Department of Labor
and Industry, P.O. Box 1728, Helena, MT 59624 or calling
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(406) 444-3555.

4. The proposed amendment to ARM 24.16.9003 is made
because of a typographical error in the original rules. The
commissioner shall conduct a survey once every two years,
not twice a year.

The proposed change to the Training benefits for
electricians and communication technicians is necessary
because the previous calculation of the benefits involved a
clerical error. The proposed changes to the electricians'
hourly rates are necessary because the Legislative Auditor
recommended such changes. The proposed changes to the
roofers' Health and Welfare benefits are necessary because
the original rates erroneously reflected a percentage
instead of a dollar amount.

5. Interested parties may submit their data, views or
arguments concerning the proposed amendments in writing to
the Administrator, Employment Policy Division, ATTN: Ginny
Helfert, Department of Labor and Industry, P.O. Box 1728,
Helena, MT 59624, no later than April 28, 1989.

6. If a person who is directly affected by the proposed
amendments wishes to express his data, views or argument
orally or in writing at a public hearing, he must make
written request for a hearing and submit this request along
with any written comments to the Administrator, Employment
Policy Division, ATTN: Ginny Helfert, Department of Labor
and Industry, P.O. Box 1728, Helena, MT 59624, no later than
April 28, 1989.

7. If the Department receives requests for a public
hearing from 25 persons who are directly affected by the
proposed amendment; from the Administrative Code Committee;
from a governmental subdivision or agency; or from an
assoclation having no fewer than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register.

8. The authority of the commissioner to make the
proposed amendment is based on_section 18-2-431, MCA, and
implements sections 18-2-402, 403, and 18-2-21, Mca.

1
/47CA<2- C:. Z
Mario A. Micone, %gmmissioner

Department of Labor and
Industry

Certified to the Secretary of State on March 20, 1989.
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATIOM
OF THE STATE OF MONTANA

In the Matter of Proposed

Adoption of New Rules Estab-
lishing Certain Minimum Stand RULES ESTABLISHING CERTAIN
dards for the Adegquacy of MINIMUM STANDARDS FOR THE

} NOTICFE OF PUBLIC HEARING AND
0

Telecommunications Services ; ADEQUACY OF TELECOMMUNICA-
)
)

PROPOSED ADOPTION OF NEW

and Repeal and Reenactment of TIONS SERVICES AND REPEAL
ARM 38.5,2717. AND REENACTMENT OF ARM
38.5.2717

TO: All Interested Persons

1. On May 2, 1989 at 9:00 a.m. in the Highway Depart-
ment Auditorium, 2701 Prospect Avenue, Helena, Montana, a hear-
ing will be held to consider the proposed adoption of new
rules regarding Telecommunications Service.

2, The proposed rules do not replace or modify any sec-
tion currently found in the Administrative Rules of Montana,
except ARM 38.5.2717 which is being repealed/reenacted (with
minor changes) in Rule VI. The rule to be repealed is on page
38-777 of the Administrative Rules of Montana,

3. The rules proposed to be adopted provide as follows:

RULE I PURPOSE (1) Section 69-3-201, MCA, requires
every public utility to furnish reasonably adequate service
and facilities. The purpose of these rules is to establish
certain minimum standards for determining if telecommunica-
tions service is adequate. The commission will liberally con-
strue these rules and may require additional standards when
necessary to provide adequate service.

(2) These service rules apply to any carrier operating
in Montana and subject to the commission's jurisdiction,

{(3) If the application of any rule results in an unrea-
sonable hardship to a carrier or a customer, either mav apply
for waiver under ARM 38.2,.305. AUTH: Sec, 69=-3-103, MCA,
IMP: Secs, 69-3-102 and 69-3-201, MCA

RULE II DEFINITIONS In the interpretation of these
rules, the following definitions shall be used:

(1) "Automatic dialing - announcing device."™ Any auto-
matic terminal equipment which is capable of:

(a) storing numbers to be called or producing numbers to
be called using a random or seguential number generator, and
with the ability to call such numbers, and;

(b) delivering a prerecorded message to the number
called with or without manual assistance.

(2) "Calls." Customers' telecommunications messages at-
tempted.

(3) "Carrier.," Any exchange carrier or interexchange
carrier.

(4) "Central office.," An independent switching unit
which may provide local access lines in a telecommunications
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system providing service to the general public, having the nec-
essary equipment and operating arrangements for terminating
and interconnecting customer lines and trunks or trunks only.
There may be more than one central office in a building.

(5) "Channel." A path for telecommunications between
two or more customers or central offices,

{6) “Customer.," Any person, firm, partnership, corpora-
tion, municipality, cooperative, organization, governmental
agency, or other legal entity which has applied for, been ac-
cepted, and is currently receiving telecommunications service.

(7) "Customer trouble report." Any oral or written re-
port from a customer or user of telecommunications services re-
lating to a physical defect or to difficulty or dissatisfac-
tion with the operation of the utility's facilities. One re-
port shall be counted for each oral or written report received
even though it may duplicate a previous report or merely in-
volve an inquiry concerning progress on a previous report.

(8) "Exchange." A service area established by an ex-
change carrier for the administration of telecommunications
services in a specified area for which a separate local rate
schedule is provided. It may consist of one or more central
offices together with associated plant facilities used in fur-
nishing telecommunications services in that area. An exchange
has ore point designated for the purpose of rating toll calls
for all subscribers in the exchange.

(9) "Exchange carrier." A telecommunications utility
that provides local exchange service.

(10) "Flat rate service." Telecommunications gervice fur-
nished at a fixed monthly recurring charge.

(11} "Grade of service.," The number of customers served
on a telecommunications channel such as one-party, two-party,
four-party, etc.

(12) "Interexchange carrier." A telecommunications carri-
er that carries telecommunications services between exchanges,
whether inter- or intra-LATA.

(13) "Interoffice," Between central offices,

{14) "Local access line." . A facility, totally within one
exchange, providing a telecommunications channel between a cus-
tomer's service location and the serving centra) office or re-
mote switch,

(15) "Local exchange service."” Telecommunications ser-
vice provided within local exchange service areas in accor-
dance with the tariffs. It includes the use of exchange facil-
ities required to establish connections between customer loca-
tions within the exchange and between customer locations and
interexchange trunks serving the exchange.

(16) "Network interface device (NID)." A device which es-
tablishes a point of demarcation between the telecommunica-
tions utility facilities and a customer's premises wiring and
equipment, permits the disconnection of all customer premises
wiring from the exchange carrier network, and for testing pur-
poses, provides for direct network access through an industry
registered jack of a type provided for in Part 68 of the feder-
al communications commission (FCC) rules.
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(17) "Primary service order." An application for voice
grade telecommunications service to be provided at a customer
location which does not have telecommunications service,

(18) "Private line." A channel provided to furnish tele-
communications service between two or more customer locations,
and not having connection with central office switching appara-~
tus,

(19) "Tariff." The entire body of rates, tolls, rentals,
charges, classifications and rules filed by the carrier and ap-
proved by the commission.

(20) "Telecommunications wutility." Any person, firm,
partnership or corporation engaged in the business of furnish-
ing telecommunications services to the public by the authority
of and under the jurisdiction of the Montana public service
commission.

(21) "Traffic." Telecommunications volume, based on num-
ber of calls and duration of messages. AUTH: Sec, 69-3-103,
MCA, IMpP: Secs. 69-3-102 and 69-3-201, MCA

RULE IIT DATA TO BE FILED WITH THE COMMISSION

(1}  Exchange maps, In addition to tariffs as required
by 69-3-301, MCA, each exchange carrier must file with the com-
mission a map showing the boundaries of the exchange service
area for each exchange within the state. Boundary lines must
be located by appropriate measurement to an identifiable loca-
tion if not otherwise Jlocated on section lines, waterways,
railroads, roads, etc. Maps must include location of high~
ways, section lines, geographic township and range lines, rail-
roads, and waterways outside municipalities and show the map
scale and other detail. An exchange map and the applicable
rates for local service must be available at the business of-
fice serving the exchange area. Fach exchange carrier filing
an original or revised map shall submit proof of notice of the
proposed boundary to any other telecommunications utility ad-
joining the area in which a boundary line is to be estahlished
or changed.

(2) Service reports. Each carrier must furnish to the
commission, at such times and in such form as the commission
requires, the results of any service-related tests, summaries
or records in its possession. 'The carrier shall also furnish
the commission with any information concerning the utility's
facilities or operations which may be requested.

(3) Service disruption reports. Each carrier must re-
port promptly to the commission, and a local radio station or
other local news media any specific occurrence or develeopment
which disrupts the local and/or toll service of a substantial
number of its customers (the smaller of 25 percent or 100 of
the exchange's local access lines) for a time period in excess
of two hours, AUTH: Sec. 69-3-103, MCA, IMP: Secs. 69-3-102
and 69-3-201, MCA

RULE IV RATE AND SPECIAL CHARGES INFORMATION
(1) The exchange carrier must provide all information
and assistance needed by applicants, customers, or others to
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determine the lowest cost telecommunications service available
from the exchange carrier that meets their stated needs. The
exchange carrier must immediately provide a commission ap-
proved catalog of available services and prices in response to
all service orders, at the request of customers, and as other-
wise required by the commission.

(a) Prior to taking any action or offering any service,
the exchange carrier must notify customers of any connection
charge or other charge and must provide an estimate of the ini-
tial bil1 for flat monthly services and other applicable charg-
es,

(2) The carrier must give an applicant a written esti-
mate of special charges for services not established by an ex~
change carrier's tariff such as construction charges which are
levied on an actual cost basis. AUTH: Sec. 69-3-103, MCA,
IMP: Secs. 69-3-102 and 69-3-201, MCA

RULE V BUSINESS OFFICES (1) Each carrier must have
at least one business office to provide customers and others
with access to personnel who can provide information on gervic-
es and rates, accept and process service applications, explain
customers' bhills, adjust errors, and generally represent the
carrier, If one business office serves several exchanges or
states, toll-free calling to that office must be provided and
the office must be staffed during Montana business hours. Lo-
cal exchange companies shal) provide the toll-free number on
bills rendered on behalf of the Rule XIV carriers, and inter-
exchange carriers, and upon request of callers, AUTH: Sec.
69-3-103, MCA, IMP: Secs. 69-3-102 and 69-3-201, MCA

RULE VI CUSTOMER BILLING (1) Billing procedures.

(a) Typed or machine-printed bills must be issued month-
ly, unless there are no charges during the month,

{b) Residential and single-line business bills must item~
ize by tariff element the charges for all services, The bill
must clearly provide the following information:

(i) payment due date;

(ii) total amount due, including taxes;

(iii) the telephone number of the company's business of-
fice serving the customer;

(iv) a statement that regulated services may not be
disconnected for nonpayment of detariffed or unregulated ser-
vices;

(v) a statement of which services are optional; ‘

{vi) the address and telephone number of the commisg-
sion,

(c) If an exchange carrier bills and collects for any
interexchange carrier, including itself, all toll calls must
be itemized showing the date, the time, the length in minutes,
discounts if applicable, and the destination of the call. For
collect and/or third party calls the point of origin and the
telephone number of origin must be stated. The bill must
state the interexchange carrier telephone number to call for
resolving disputes with the interexchange carrier.
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(d}) A carrier must notify the commission of the name and
address of all entities for which it provides billing and col-
lection services. 1If an exchange carrier bills and collects
for an interexchange carrier, the two carriers must establish
an efficient method of resolving customer disputes. The carri-
er must be able to provide the customer with the name, address
and telephone number of an interexchange carrier employee or
department responsible for customer dispute resolution,

(e) If a customer has subscribed to local measured ser-
vice, the bill must detail any and all charges in excess of
the basic local measured service monthly charge, including, at
a minimum, the total minutes and total charges in each rate
category.

{2} Inaccurately bhilled service. If telecommunications
service has been underbilled because of the carrier's error,
omission or negligence and the amount owed exceeds $25, the
carrier must offer the customer a reasonable payment arrange-
ment. If telecommunications seryice has been overbilled, the
carrier must credit the customer's future bills for the
amounts overbilled, unless the customer requests a cash refund
of the credit balance. 1In either case (underbilling or over-
billing) the carrier shall abide by the applicable statute of
limitations, and 69-3-221, MCA,

(3) Past due bill, A carrier shall not consider a cus-
tomer's bill past due unless it remains unpaid for a period of
20 calendar days after the billing date printed on the bill.

{4) Service interruption. Tf a customer's service is in-
terrupted for any reason other than the customer's negligence
or willful act and service remains out for more than 24 hours
after being yeported, appropriate adjustments shall be automat-
ically made to the customer's bill upon determination of the
outage. For the purpose of administering this rule, every
month is considered to have 30 days.

(5) Billing dispute. The carrier may require the custom-
er to pay the undisputed portion of the bill to avoid discon-
tinuance of service for nonpayment, The carrier must investi-
gate the dispute and report the result to the customer, If
the billing dispute is not resolved, the carrier must advise
the customer that the commission is available for review and
disposition of the matter.

{(6) Billing. Telecommunications service regulated by
the Montana public service commission cannot be denied or ter-
minated because of nonpayment of services deregulated by the
Montana Telecommunications Act, A telecommunications provid-
er's bill to its customer shall clearly indicate regulated ser-
vice and distinguish between tariffed and detariffed service.
Regulated and not regulated service may appear on the same
bill but must be presented as separate line items.

(a) Undesignated partial payments of a bill shall be ap-
plied first to regulated serxvice. Regulated service may not
be affected by billing disputes over not regulated service,
AUTH: Sec. 69-3-103, MCA, IMP: Secs. 69-3-102, 69-3-201 and
69-3-221, MCA
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RULE VII PUBLIC INFORMATION (n Each exchange carri-
er must have the following information available for viewing
at each business office.

(a) All tariffs associated with the serving carrier.

(b} Exchange maps showing base rate area and zone hounda-
ries from which all customer locations can be determined and
mileage and/or zone charges gquoted.

(c) Information on plans for major service changes in
the area served hv the business office, In the alternative,
an exchange carrier may provide this information by a toll
free number.

(d) Tnformation pertaining to services and rates as pro-
posed in pending tariff or rate change filings, AUTH: Sec.
69~3-103, MCA, IMP: Secs. 69-3-102 and 69-3-201, MCA

RULE VITII CUSTOMER DEPOSITS FOR TELECOMMUNICATIONS SER-
VICES (1) Deposit requirements for business and residential
service must comply with ARM 38.5.1101, et seq, AUTH: Sec.
69-3-103, MCA, IMP: Secs, 69-3-102 and 69-3-201, MCA

RULE IX COMPLAINTS AND APPEALS (1) Complaints. All
carriers must promptly investigate customer complaints and in-
form the customer of proposed action, If requested, the carri-
er must provide a written statement of its action on the com-
plaint,

(2) RAppeals. A carrier must inform a customer that a re-
view by supervisory personnel of an unfavorable action on a
bill or complaint is available. If requested the carrier must
provide a written statement of the supervisor'’s action on the
complaint. The written statement must also inform the custom-
er that commisgsion review is available and provide the commis-
sion's telephone number and address,

(3) Upon receipt of a complaint, either orally or in
writing, from the commission or its staff on behalf of a cus-
tomer or applicant, the carrier shall make a suitable investi~
gation and advise the commission or its staff of the results
thereof, Initial response to the commission or its staff
ehall be provided within five working days. AUTH: Sec. 69-3-
103, MCA, IMP: Secs, 69-3-102 and 69~3-201, MCA

RULE X DIRECTORIES (1) An exchange carrier must pro-
vide its customers telephone directories at regular intervalg
{not to exceed 18 months), listing all customers' names, ad-
dresses and telephone numbers, except public¢ telephones, ad-
dresses and telephone service nonpublished at the customer's
request,

(2} The exchange carrier must list its customers (except
those customers requesting otherwise) with the directory assis-
tance operators within three business days of service connec-
tion. If directory assistance (DA) is provided by another com-
pany, the local exchange carrier must submit the DA listing up-
dates to the DA provider within three business days and the DA
provider must update its listings within the following three
business days.

0
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(3) Upon issuance, a copy of each directory shall be dis-
tributed free to all customers served by that directory and a
copy of each directory must be provided tc the commission and
to each public library in the state in the exchange carrier's
service area and to any public library in the state requesting
a directory. 1In the case of hotels, motels and other multi-
line locations, one directory per access line will be provided
or two directories for each installed station will be provided
at no charge, upon recquest,

(4) The name of the exchange carrier, the area inc¢luded
in the directory and the month and year of issue must appear
on the front cover. Information pertaining to emergency calls,
such as for the police and fire departments, must be conspicu-
ougly printed on the inside front cover of the directory.

(5) The directory must contain instructions on placing
local and long distance calls, calls to repair and directory
assistance services, and locations and telephone numbers of ex-
change carrier business offices within the appropriate service
area.

(6) Exchange carriers shall make available at a reason~
able charge space in the front part of the directory for inter-
exchange carriers information and rates on long-distance call-
ing, directory assistance, operator services, discount peri-
ods, billing inquiries, etec.

(7) Each directory must contain, in the instructional
section, the commission's address and telephone number and an
explanation of the customer's right to bring complaints and in-
quiries to the commission.

(8) If there is an error in the directory listing for a
customer, the exchange carrier must intercept all calls to the
listed number at no charge, for six months or until a new di-
rectory is published, whichever occurs first, If there is an
error or omission in the name listing of a customer, the cor-
rect name and telephone number must be placed in the files of
the directory assistance and/or intercept operators and the
correct number furnished the calling party upon request or in-
terception.

(9 If a customer's telephone number is changed after a
directory is published, the exchange carrier must intercept
all calls to the former number for a reasonable period of time
and give the calling party the new number unless the customer
directs otherwise,

(10) Wwhen additions or changes in plant or changes to any
other exchange carrier operations necessitate changing tele-
phone numbers to a group of customers, reasonable notice must
be given to all affected customers, AUTH: Sec. 69-3-103,
MCA, IMP: Secs., 69-3-102 and 69-3-201, MCA

RULE XI PAY TELEPHONES (1} Carrier-owned. Fach ex-
change carrier must provide in each exchange at least one pay
telephone available to the public at all hours, prominently lo-
cated and lighted at night. All pay telephones shall be prop-
erly maintained and equipped with dialing instructions, a di-
rectory, local call price information and appropriate emergen-
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cy telephone numbers, All pay telephones must comply with 10~
4-121, Mca.

(2) The commission may require a regulated carrier to in-
stall pay telephones at locations determined by the commission.

(3) Customer-owned. Each exchange carrier must provide
access lines to connect customer-owned pay telephones in accor~
dance with tariffg on file and approved by the commission.

(a) Fach exchange carrier shall file an annual report
with the commission, listing the pay telephones within its ju-
risdiction which are not in compliance with applicable tariff
requirements on file with the commission. If the pay tele-
phones on the annual report are not brought into full compli-
ance within thirty (30) days following notification of the own-
ers of said pay telephoneg, the exchange carrier shall immedi-
ately terminate service thereto. The provisions of this rule
shall be included in the notice sent to the pay telephone own-
ers, AUTH: Sec, 69-3-103, MCA, IMP: Secs. 69-3-102 and 69-3-
201, MCA

RULE XII AUTOMATIC DIALING - ANNOUNCING DEVICES

(1) An exchange carrier may not knowingly permit an auto-
matic dialing - announcing device to be connected to or operat-
ed over its network unless the device is used in accordance
with the following:

(a}) Within 10 seconds after the called party hangs up,
the device automatically creates a disconnect signal or on-
hook condition which allows the called party's line to he re-
leased. The device terminates all calls, and a disconnect or
on hook condition is created when the call is not completed
within 30 seconds. '

(b} A recorded message hegins with a statement announc-
ing the name, address, and call-back telephone numher of the
calling party, the purpose or nature of the message, and the
fact that the message is a recording.

(c) No calls are made to emergency telephone numbers of
hospitals, fire departments, law enforcement offices or other
entities providing emergency services,

(d) No calls are made before 9:00 a.m, or after 8:00
p.m., mountain standard/daylight time.

{e) No impairment of service, as determined by the ex~
change carrier, will occur due to the use of the device.

(2) This section should not be construed to apply to any
automatic security device installed at the request of the ten-
ant or owner of the premises for security, emergency, health,
environmental, or other monitoring purposes.

(3) If the automatic dialing - announcing device user
fails to comply with the provisions of this section, the ex-
change carrier providing originating service must refuse to
provide service after notice is given until the noncompliance
is remedied. AUTH: Sec, 69-3-103, MCA, IMP: Secs. 69-3-102
and 69-3-201, MCA

RULE XIII TERMINATION OF -SERVICE (1) A carrier may
interrupt service without notice only 1in emercency situations
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or if the service was obtained without the carrier's authoriza-
tion.

(2) Grounds for termination, Subject to the require-
ments of these rules, telecommunications services may be dis-
continued, after notice, as provided in Rule XIII(5), for the
following reasons:

(a) Failure to make a securityv deposit or guarantee.

(b) Nonpayment of undisputed past due bills for regulat-
ed services,

{c) Unauthorized interference, diversion or use of tele-
rhone service,

(d) vViolation of relevant laws, ordinanc¢es, commission
rules or carrier tariffs, or

(e) Refusal to allow reasonable access to facilities or
equipment,

(3} Grounds that do not support termination. None of
the following constitute sufficient grounds for discontinuing
regulated local exchange service,

(a) 'The failure of any person, other than the customer
against whom termination is sought, to pav any charges due to
the telecommunications utilitv,

(i) Failure to pay for husiness service at a different
location and with a different telephone number is not grounds
for disconnecting residential service and vice versa,

(b} Failure to pay an amount in dispute pending before
the commission.

{(c} Failure to pay for nonregulated service.

(4) All exchange carriers must establish a system of
third party notification. That is, if a customer requests
that a third party such as a social service, minister, respon-
sible adult, etc., be notified of nonpayment, the exchange car-
rier must provide such a service, free of charge.

(5) Notice. :

fa) Written notice of termination must be sent at leas
ten days prior to service disconnection and must contain the

following:
(i) The reason for disconnection,
(ii) Corrective actions the customer may take.
(1ii) Appeal actions the customer may take.
(iv) Cost of reconnection, deposit requirements and any

other costs associated with reconnecting the service.

(b} On the business day prior to disconnection a carrier
representative must make a reasonable effort to contact and no-
tify the customer of the information in the written notice.
The carrier must keep a record showing the name of employee,
date and hour of attempted contact and whether the customer
was orally notified of disconnection. AUTH: Sec., 69=3-103,
MCA, TMP: Secs, 69-3-102 and 69-3-201, MCA

RULE XIV ALTERNATIVE OPERATOR SERVICES 1) Any alter=-
native operator services (AOS) company that contracts with pri-
vately owned pay telephone instruments, such as customer-owned
coin telephones, or to private systems, such as motels, ho-

MAR Notice No. 38-2-85 6-3/30/89



~386-

tels, hospitals and universities, must require that the follow-
ing criteria are met,

(a) Telephone instruments using alternative operator
services must be labeled or there must be posted in close prox-
imity to the instrument the following information to include:

(i) name, address and telephone number of the A0S pro-
vider;

(ii) procedure for reporting service difficulties and
method of obtaining refunds;

(iii) dialing ingtructions detailing AOS provider dial-
ing procedures as well as instructions for accessing the local
exchange company operator; and

(iv) emergency dialing information.

{(b) All privately-~owned pay telephone instruments con-
nected to an AOS company are required to provide access to the
local exchange operator if "0" only is dialed. In all cases
where "0" is dialed and not followed by either "+" or another
digit within four seconds, the calling party will be connected
to the local exchange operator automatically. All other in-
struments (hotel/motel, hospital, etc.) must provide the same
local exchange operator access after the telephone call has ob-
tained an outside line. Access to the A0S company may be made
by dialing "0+." 2An AOS provider, upon application for a waiv-
er, will be given an opportunitv to demonstrate that it has
the capability of handling emergency calls coming through the
"0" symbol,

(¢) All alternative operator asgisted calls must be pre-
ceded by disclosure of the name of the company handling the
call and the charge for making the connection if requested.
Any AOS company must identify itself to the called party on
collect calls and to the billed party in verifying third party
bhilled calls.

(d) A0S providers may not charge for uncompleted calls,

{e) AROS providers shall provide current price schedules,
including any other surcharges, fees, or additional charages to
the end customer to this commission on a quarterly basis.

(f) All operators will connect the consumer to the local
exchange company operator or explain dialing instructions for
such access if so requested by the consumer. There shall be
no charge assessed for this information and/or service,

(2) If the AOQS subscriber, such as a customer-owned coin
telephone or a motel, hotel, hospital or university, fails to
comply with the provisions of this rule, the carrier providing
originating service must refuse to provide service after no-
tice is given until the noncompliance is remedied. AUTH:
Sec. 69-3-103, MCA, IMP: Secs. 69-3-102 and 69-3-201, MCA

RULE XV CONSTRUCTION (1) Engineering and c¢onstruc-
tion standards. In determining standard engineering and con-
struction practice, the commission will be guided by the provi-
siong of the American National Standards Institute, the Nation-
al Flectrical Code, the National Electrical Safety Code, the
exchange carriers standards association, the rural electrifica-
tion administration, and such other codes and standards as are
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generally accepted by the industry, except as modified by this
commission or by municipal regulations within their jurisdic-
tion. The telecommunications plant shall be designed, con-
structed, maintained and operated in accordance with these
standards, and in such manner to best accommodate the public,
and to prevent interference with and from service furnished by
other public utilities insofar as practical. The carrier
shall desion and construct the telecommunications facilities
to reduce or prevent electromagnetic interference from AC pow-
er systems, The carrier shall engage in prior coordination
with power utilities in the area before placing new plant or
making major changes in existing plant likely to be impacted
by the power utility's facilities. Such coordination shall be
governed by the latest issue of ANSI/IEFE 776 Guide for Induc~
tive Coordination of Electric Supply and Communications Lines.

(2) Automatic number identification. Exchange carriers
shall have as an objective the provision of automatic number
identification in all exchanges. All exchange carriers shall
file a report with the commigsion within six months following
adoption of this rule, and every six months thereafter, includ-
ing the status of current exchanges and plans to comply with
this provision.

(3) Party line service, Where party line service is pro-
vided, no more than four customers shall be connected to any
one channel, unless such action is approved by the commis-
sion. The exchange carrier may regroup customers in such a
way as may be necessary to carry out the provisions of this
rule. Upon completion or delay in the meeting of this require-
ment a report to that effect shall be filed with the commis-
sion.

(4) Selective carrier denial. Exchange carriers shall
have as an obiective the provision of selective carrier denial
in all exchanges. All exchange carriers shall file a report
with the commission within 18 months following adoption of
this rule, and every 6 months thereafter, including progress
towards compliance and timetable for completion of implementa-
tion. AUTH: Sec, 69-3-103, MCA, TMP: Secs. 69-3~102 and 69-
3-201, MCA .

RULE XVI  EMERGENCY OPERATION (1) Carriers shall make
reasonable provisions to meet emergencies resulting from fail-
ures of lighting or power service, unusual and prolonged in-
creases in traffic, illness of personnel, or from fire, storm,
or other acts of God and inform its employees as to procedures
to be followed in the event of emergency in order to prevent
or minimize interruption or impairment of telecommunications
service.

(2) Each central office and interexchange toll switching
office or access tandem shall contain as a minimum four hours
of battery reserve.

(3) In central offices exceeding 5,000 lines and in all
interexchange toll switching offices or access tandems, a per-
manent .auxiliary power unit shall be installed. In central of-
fices without permanently installed emergency power facili-
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ties, there shall be a mobile power unit available which can
be delivered and connected on short notice. AUTH: Sec. 69~3-
103, MCA, IMP: Secs, 69-3-102 and 69-3-201, MCA

RULE XVII CONSTRUCTION WORK NEAR EXCHANGE CARRIER FACIL-
ITIES {1} Upon recelpt of written or verbal notificatlion
from the property owner, or from a contractor, of work which
may affect its facilities used for serving the public the car-
rier ghall investigate and decide what action if any, must rea-
sonably be taken to protect or alter telephone facilitles in
order to protect service to the public and to avoid unneces-
sary damage, such as identifying in a suitable manner the loca-
tion of any underground facilities which may be affected by
the work, AUTH: Sec. 69-3-103, MCA, IMP: Secs. 69-3-102 and
69-3-201, MCA

RULE XVIII NETWORK INTERFACE (1) Each exchange carri-
er shall establish a point of demarcation between the utility
facilities and a customer's premises wiring and egquipment, It
shall be the responsibility of the utility to install and main~
tain a network interface device in accordance with commission
guidelines, the exchange carrier's tariff, and with rules es-
tablished by the federal communications commission.

(2) The NID ghall be located outside the customer's prem-
igses unless such location is impractical or the customer re-
quests an inside location, If the NID is located inside, it
should be at a point close to the protector and convenient to
the customer.

(3) If a customer requests that an NID be placed in a lo-
cation other than that selected by the utility, and which con-
forms to the criteria set forth herein, the companvy may charge
the customer for any extra associated work.

(4) For simple one- and two-line business and residence
service, all wiring on the customer's premises shall connect
to the telephone network through an NID which can be locked by
the customer but able to be opened by the exchange carrier
when necessary.

(5} An NID shall be installed on all new services when a
visit to the customer premises is necessary to establish ser-
vice., For party line services a selective ringing module will
be installed.

(6) Work load permitting, an NID, and selective ringing
module where appropriate, shall be installed on all mainte-
nance visits to a customer premises. AUTH: Sec. 69-3-103,
MCA, IMP: Secs, 69-3-102 and 69-3-201, Mca

RULE XIX CUSTOMER TROUBLE REPORTS (1) Each carrier
shall provide for the receipt of customer trouble reports at
all hours and make a full and prompt investigation of and re-
sponse to all complaints. The telecommunications utility
shall maintain an accurate record of trouble reports made by
its customers for a period of two years. This record shall in-
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clude appropriate identification of the customer or service af-
fected, the time, date and nature of the report, the action
taken to clear trouble or satisfy the complaint, and the date
and time of trouble clearance or other disposition. This
record shall be available to the commission or its authorized
representatives upon request at any time within the period pre-
scribed for retention of such records. Trouble reports shall
be cleared in accordance with service objectives Jlisted in
Rule XXIII(7) of these rules.

{2) Provision shall be made to clear all out of service
trouble of an emergency nature at all hours, consistent with
the bona fide needs of customers and the personal safety of
utility personnel. All out of service trouble reports shall
be cleared and service restored in accordance with Rule
XX11I(7) of these rules.

(3) 1f unusual repairs are required, or other factors
preclude clearing of reported trouble promptly, reasonable ef-
forts shall be made to notify affected customers. Commitments
to customers for repair service shall be met in accordance
with Rule XXIII(7)(c) of these rules. AUTH:. Sec. 69-3-103,
MCA, IMP: Secs. 69-3-102 and 69-3-201, MCA

RULE XX INSPECTIONS AND TESTS (1) Each carrier shall
adopt a program of periodic tests, inspections and preventive
maintenance aimed at achieving efficient operation of its sys-
tem and the rendition of safe, adequate and cortinuous sger-
vice,

(2) Fach carrier shall maintain or have access to test
facilities enabling it to determine the operating and transmis-
sion capabilities of all equipment and facilities, both for
routine maintenance and for trouble location. The actual
transmission performance of the network shall be monitored in
order to determine if the carrier's established objectives and
operating requirements are met. This monitoring function
shall consist of, but not be limited to, circuit order tests
prior to placing trunks in service, routine periodic trunk
maintenance tests, tests of actual switched trunk connections,
periodic noise tests of a sample of customer loops in each ex-
change, and transmission surveys of the network, AUTH: Sec,.
69-3-103, MCA, IMP: Secs. 69-3-102 and 69-3-201, MCA

RULE XXI SERVICE INTERRUPTIONS (1) In the event that
service must be interrupted for over four hours for planned
work on the facilities or equipment, the work shall be done at
a time which wil)l cause minimal inconvenience to customers,
Emergency service shall be available, as required, for the du-
ration of the interruption. In the event that local exchange
service must be so interrupted, the exchange carrier shall at-
tempt to notify each affected customer at least 24 hours in ad-
vance of the interruption. AUTH: Sec, 69-3-103, MCA, IMP:
Secs. 69-3-102 and 69-3-201, MCA

RULE XXII_  GENERAL (n Fach carrier shall make traf-
fic studieg and maintain records as required to determine that

MAR Notice No. 38-2-85% 6-3/30/89



-390-

sufficient equipment and an adequate operating force are pro-
vided at all times including the average busy hour, busy sea-
son. AUTH: Sec. 69-3-103, MCA, IMP: Secs, 69-3-102 and 69-3-
201, MCA

RULE XXIII SERVICE OBJECTIVES AND SURVEILLANCE LEVELS

(1) These rules establish required service objectives.
The rules include surveillance levels which indicate a need
for the telecommunications utility to investigate, take appro-
priate corrective action, and provide a report of such activi-
ties to the commisgion. The telecommunications utility shall
be expected to meet generally accepted industry standards for
quality on any service provided by the telecommunications util-
ity that is not covered by these rules,

(2} Service measurements. Fach carrier shall make regu-
lar, periodic measurements to determine the level of service
for each item included in these rules. Measurements and summa-
ries thereof for any of the items included herein shall be pro-
vided upon request of the commigsion or its representatives,
Records of these measurements and summaries shall be retained
by the telecommunications utility for a period of at least two
years.

(3) Installation of service,

(a) Ninety percent of the exchange carrier's service or-
der installations not requiring construction or special engi-
neering shall be completed within three business days after ap-
propriate pre-installation fees are paid. The intervals com-
mence with the receipt of application (unless a later date is
requested by the applicant).

(i} Surveillance level: Eighty-five percent in an ex-
change area for a period of three consecutive months.

(b) Ninety~five percent of the exchange carrier's ser-
vice orders requiring construction or special engineering
shall be filled no later than 30 days after the customer has
made such application (except where the customer requests a
later date) after appropriate pre-installation fees are paid.
In the event of the exchange carrier's inability to so fill
such an order, the customer will be advised and furnished the
date when it will be available.

(1) Surveillance level: Ninety percent in an exchange
area for a period of three consecutive months.

(c) Each exchange carrier shall make commitments to cus-
tomers as to the date of installation of all service orders.
Ninety percent of such commitments sghall be met (excepting cus-
tomer caused delays and acts of God).

(1) Surveillance level: Eighty-eight percent in an ex-
change area for a period of three consecutive months.

(4) Operator handled calls. Calls requiring timing
shall be accurately timed. Each carrier shall maintain ade-~
quate personnel to provide an average operator answering per-
formance on a monthly basis as follows:

(a) Eighty-five percent of toll and/or local assistance
operator calls answered within ten seconds (equivalent measure-
ments as approved by the commission may be used).
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(i} Surveillance level: Eighty percent (or equivalent)
for an answering location for a period of three consecutive
months.

(b} Eighty percent of directory assistance and intercept
calls shall bhe answered within ten seconds (equivalent measure-
ments as approved by the commission may be used).

(i} Surveillance level: Seventy-five percent (or equiva-
lent) at an answering location for a period of three consecu-
tive months.

(5) Network call completion requirements. Sufficient
central office and interoffice channel capacity and equipment
shall be provided by the carrier to meet the following require-
ments during the average busy season, busy hour without encoun-
tering blockages or equipment irregularities:

(a) Dial tone within three seconds on 98 percent of
calls,

(i) Surveillance 1level: Ninety-seven and four tenths
percent for a central office or remote switch for a period of
three consecutive months.

{b) Proper completion of 97 percent of correctly dialed
intraoffice calls,

(i) Surveillance level: Ninety-five percent for a cen-
tral office or remote switch for a period of three consecutive
months,

(c) Proper completion of 97 percent of correctly dialed
interoffice calls within the local calling area,

(i) Surveillance level: Ninety-five percent for a cen=-
tral office or remote switch for a period of three consecutive
months,

(d) Proper completion of 97 percent of correctly dialed
interexchange toll calls,

(i) Surveillance level: VNinety-five percent for a cen-
tral office or remote switch for a period of three consecutive
months.

(6) Transmission and noise requirements. All facilities
shall meet accepted industry design standards and shall con-
form to the following transmission design parameters:

(a) Subscriber lines. WNewly constructed and rebuilt sub-
scriber lines shall be designed for no more than 8 dR transmis-
sion loss at 1000 + 20 Hz from the serving central office to
the customer premises network interface, Subscriber lines
shall he maintained so that transmission loss does not exceed
8 dB, Subscriber lines shall be designed and constructed so
that metallic noise does not exceed 25 4B above reference
noise level ("C" message weighting) on 90 percent of the
lines. Subscriber lines shall he maintained so that metallic
noise does not exceed 30 dB above reference noise level ("C"
message welghting).

(b} PBX and multiline trunk circuits. PBX and multiline
trunk circuits shall be designed and maintained so that trans~
mission loss from the central office to the point of connec~
tion with customer equipment shall not exceed 5 dB (or 6.5 4B
loss through a coupling device provided by the exchange carri-
er). These circuits shall be designed and constructed so that
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metallic noise does not exceed 25 dB above reference noise lev-
el ("C" message weighting) on 90 percent of the lines. They
shall be maintained so that metallic noise does not exceed 30
dB above reference noise level ("C" message weighting).

(c) Interoffice - local calling area. Excluding calls
between central offices in the same bullding, 95 percent of
the measurements on interoffice calls within a local calling
area shall have from 2 to 10 4B transmission loss at 1000 + 20
Hz and no more than 30. dB metallic noise above reference noise
level ("C" message weighting). This measurement shall be made
from the line terminals of the originating central office to
the line terminals of the terminating central office,

(d) Interexchange toll calls, Ninety-five percent of
the transmission measurements on interexchange calls, measured
end-to-end, established via trunk-gide access conpnections
shall have between 3 and 9 dB loss at 1000 + 20 Hz, and shall
have no metallic noise greater than 30 dB above reference
noise level ("C" message weighting),

(7) Customer trouble reports,

(a) Service shall be maintained by the carrier in such a
manner that the monthly rate of all customer trouble reports,
excluding reports concerning interexchange calls or nonregu-
lated customer premises equipment, doeg not exceed 6 per 100
local access lines per month per exchange. For the purpose of
administering this rule, each party line customer shall be con-
sidered to have one local access line,

(i} Surveillance level: Eight per one hundred local ac-
cess lines per month per exchange for a period of three consec-
utive months.

(b} Ninety percent of out of service trouble reports
shall be cleared within 24 hours, exc¢luding Sunday (except
where access to the customer's premises is required but not
available, or where interruptions are caused by unaveoidabhle
causalities and acts of God affecting large groups of custom-
ers).

{i) Surveillance level: Eighty-five percent in an ex-
change area for a period of three consecutive months.

(c} The carrier shall provide to the customer a commit-
ment time by which the trouble will be cleared. Ninety per-
cent of the repair commitments shall be met (excepting custom-
er caused delays and acts of God affecting large groups of cus-
tomers) .

(i) Surveillance level: Eighty-five percent in an ex-
change area for a period of three consecutive months. AUTH:
Sec. 69-3-103, MCA, IMP: Secs, 69-3-102 and 69-3-201, MCA

4. These rules are proposed to establish certain mini-
mum standards for determining if telecommunications service is
adequate, pursuant to §§ 69-3-201 and 69-3-102, MCA. Rule ARM
38.5,2717 is being repealed and reepacted into the telecommuni-
cation service rules because it is more appropriate in this
section.

5. Interested parties may submit their data, views or
arguments, either orally or in writing, at the hearing.
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Written data, views or arguments may also be submitted to Dennis
Crawford, 2701 Prospect Avenue, Helena, Montana 59620-2601 no
later than April 28, 1989.

6. The Montana Consumer Counsel, 34 West Sixth Avenue,
Helena, Montana, (406) 444-2771, is available and may be con-
tacted to represent consumer interests in this matter.

CFRTIFIED TO THE SECRETARY OF STATE MARCH 20, 1989.
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the watter of the proposed) NOTICE OF AMENDMENT

amendment of rules ) OF RULE 4.12.3011
pertaining to the regulation ) RELATING TO THE
of noxious weed seeds ) REGULATION OF

) NOXIQUS WEED SEEDS

TO: All Interested Persons

1, On February 9, 1989 the Montana Department of
Agriculture proposed to amend the rule stated in the above
entitled matter at page 248 of Issue No. 3 of the Montana
Administrative Register.

2. The department has amended the rule as proposed.

3. No comments or testimony were received.

LR The authority for the amendment is 80-5-112, MCA
and implements 80-5-105 and 80-5-120, MCA.

DEPARTMENT OF AGRICULTURE

EW Mool )

E. M, Snortland
Director
Department of Agriculture

Certified to the Secretary of State March 20, 1989
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MEDICAL EXAMINERS

In the matter of the amendment NOTICE QF AMENDMENT OF 8.

)

of rules pertaining to fees ) 28.418 ANNUAL REGISTRATION
) AND FEES AND 8.28.420 FEE
) SCHEDULE

TO: All Interested Persons:

1. On January 26, 1989, the Board of Medical Examiners
published a notice of proposed amendment of the above-stated
ruleg at page 172, 1989 Montana Administrative Register, issue
number 2,

2. The Board amended the rules exactly as proposed.

3. No comments or testimony were received.

BOARD OF MEDICAL EXAMINERS
THOMAS J. MALEE, M.D.
PRESIDENT

WL TR

r[;gcuun L. LETSON, DIRECTOR

PARTMENT OF COMMERCE

Certified to the Secretary of State, March 20, 1989,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MILK CONTROL

NOTICE OF THE AMENDMENT
OF RULE 8.79.,301
LICENSEE ASSESSMENTS

In the matter of the amend-
ment of Rule 8,79.301
regarding licensee assessments

e

DOCKET #90-89
TO: All Interested Persons:

1. On February 9, 1989, the Milk Control Bureau of the
Department of Commerce published a notice of amendment of
rule 8.79.301 regarding licensee assessments and reporting of
those results at page 250 in the 1989 Montana Administrative
Register, issue no. 3,

2. The Bureau has amended the rule as proposed.

3. No other comments or testimony were received.

Wlls & R

William E. Ross, Bureau Chief
Montana Milk Control Bureau

Certified to the Secretary of State March 20, 1989,
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF AMENDMENT OF ARM,
of Standards For State Approval) CHAPTER 58, STANDARDS FOR
0Of Teacher Education Programs ) STATE APPROVAL OF TEACHER
Leading To Interstate Recipro- ) EDUCATION PROGRAMS LEADING
city of Teacher Certification ) TO INTERSTATE RECIPROCITY

)

)

and Repeal of Business Educa- QOF TEACHER CERTIFICATION

tion AND PROPOSED REPEAL OF ARM
10.58.504, BUSINESS EDUCA-
TION
TO: All Interested Persons
1. On December 22, 1988, the Board of Public Education

published notice of proposed amendments concerning Standards
for State Approval of Teacher Education Programs Leading To
Interstate Recivrocity of Teacher Certification and repeal of
ARM 10.58.504, Business Education, on page 2629 of the 1988
Montana Administrative Register, i1ssue number 24.

2. The Board has repealed the rule as proposed.

3. The Board has adopted the rules as amended with the
following change:

10.58.303 PROFESSIONAL EDUCATION (1) through (1) (f) (i)
remain, the same.

1i) Student teaching shall be a comprehensive
experience with expanding responsibilities in the full range
of teacher activities in a school situation. K-12 programs

must include  student teaching and appropriate intern
experience at both elementary and secondary levels. If the
student teaching is only at one level, the intern experience
must be at the other level and be of a period of time long
enough to demonstrate that the student understands the
maturation and instructional needs of the pupils at that
level, (1) (f) (iii) through (1) (f) (viii) remain the same.

At the public hearing which was held January 26,
1989, one person testified with a concern and no written
comments were received prior to January 25, 1989, the date on
which the Board closed the hearing record. The Board amended
the rule for clarification regarding the concern.

BY:

Certified to the Secretary of State March 20, 1989.
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES AND
THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

CORRECTED NOTICE OF
ADOPTION OF RULE XXIV

In the matter of the repeal of )
A.R.M. 16.2.,602 through 16.2.621 )
and 16.2.701 through 16,2.706 and ) (16.2.260), RULE XXV
the adoption of New Rules I through) (16.2.261), AND RULE
XXVI providing standards and ) XXVI (16.2.262)
procedures for implementation of ) RELATING TO FEES
the Montana Envircnmental Policy )
Act )

To: All Interested Fersons

1. On January 16, 1989, the Board of Health and Environ-
mental Sciences and Department of Health and Environmental
Sciences published notice of the repeal of existing rules and
adoption of new rules concerning implementation of the Montana
Environmental Policy Act at page 226 of the 1989 Montana Ad-
ministrative Register, issue number 2.

2. The numbers assigned to rules XXIV (16.2.260), XXV
(16.2.261), and XXVI (16.2.262) are incorrect and are not rela-
tive to the rules concerning Fees. We are correcting the num-
bers through this notice as reflected in paragraph 3 herein.

3, The Board and Department of Health and Environmental
Sciences have assigned the following numbers to the rules:

Rule XXIV (16.2,760) Fees: Determination of Authority to
Impose; Rule XXV (16.2.761) Fees: Determination of Amount; Rule

XXVI (16.2.762) Use of Fees.
.'JLnA (ﬂ //9

SIDNEY C. ATT, M.D.
Interim Director
Department of Health and
Environmental Sciences

’4” o f W4 17:;‘12 ‘é:
C ‘/e\‘-‘:_____

HOWARK- TOOLE, Chairman
Board of Health and
Environmental Sciences

Certified to the Secretary of State March 20, 1989.
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BEFORE THE DEPARTMENT OF STATE LANDS
AND THE BOARD OF LAND COMMISSIONERS
OF THE STATE OF MONTANA

In the Matter of the ) CORRECTED NOTICE OF
Amendment, Repeal and ) ADOPTION OF RULE
Adoption of Rules concern- ) 26.4.519 RELATING TO
ing the regulation of ) THICK OVERBURDEN AND
strip and underground coal )} EXCESS SPOIL

and uranium mining. )

™1: All Interested Persons:

1. On January 12, 1989, the Department of State T.ands and
the Board of Land Commissioners published notice of amendment,
repeal, and adoption of strip mine rules at page 30 of the
1989 Montana Administrative PRegister, issue number 1.

2. The number assigned to the Thick Overburden and
Excess Spoil rule is incorrect. We are correcting the number
through this notice as reflected in paragraph 3 herein.

3. Therefore, the Department of State Lands and the Board
of Land Commissioners has adopted rule 26.4.519A, Thick
overburden and FExcess Spoil. The original rule 26.4.519
remajins Monitoring for Settlement.

7 v Z
Dennis D. Casey, Commissioner P
Department of State Lands

Certified to the Secretary of State March 20, 1989.
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of the amend- } NOTICE OF AMENDMENT

ment of ARM 1.2.419 regard- ) OF ARM 1.2.419 FILING, COMPIL-
ing scheduled dates for the ) ING, PRINTER PICKUP AND
Montana Administrative } PUBLICATION FOR THE MONTANA
Register ) ADMINISTRATIVE REGISTER

TO: All Interested Persons.

1. On February 9, 1989, the office of the Secretary of
State published notice of the proposed amendment of ARM
1.2.419 regarding the scheduled dates for the Montana
Administrative Register at page 264 of the 1989 Montana
Administrative Register, Issue number 3.

2. The Secretary of State has amended Rule 1.2,419 as
proposed.

3. No comments were received.

MIKE COONEY
Secretary of State A

Dated this 20th day of March, 1989.
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VOLUME NO., 43 OPINION NO. 7

JUVENILE DELINQUENCY - Retention of records under Youth
Court Act amendments of 1987;

JUVENILES - Scope of record-sealing requirements under
Youth Court Act;

YOUTH COURT ACT - Record-sealing requirements and excep-
tions;

MONTANA CODE ANNOTATED -~ Sections 41-5-601, 41-5-604,
41-5-604(5) ;

OPINIONS OF THE ATTORNEY GENERAL - 40 Op. Att'y Gen.
No. 74 (1984).

HELD: Youth court records <concerning a youth
proceeded against as or found to be a
delinguent youth are not confidential and thus
not subject to the sealing requirements of the
Youth Court Act as amended by chapter 515,
1987 Montana Laws.

March 8, 1989

Ted O, Lympus
Flathead County Attorney
P.0O. Box 1516
Kalispell MT 59903-1516

Dear Mr. Lympus:
You have requested my opinion on the following question:

Within the record-sealing requirements of the
Youth Court Act, what is the meaning of the
language added to section 41-5-604(5), MCA,
during the 1987 1legislative session that
created an exception from sealing for those
records "to which access must be allowed under
41-5-601"2

The resolution of your regquest necessitates an
examination of 1987 amendments that affected both the
record-sealing and confidentiality provisions of the
Youth Court Act. These amendments were generally part
of the 1987 Montana lLaws, chapter 515, and passed by the
Fiftieth Legislature as House Bill 470. Under section
41-5-604(5), MCA, as modified, the sealed records
requirement which generally extends to all youth court
records does "not apply to youth traffic records or to
records directly related to an offense to which access
must be allowed under 41-5-601." Your question concerns
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the meaning of the term "records" to which section
41-5-601, MCA, mandates access.

Prior to enactment of House Bill 470, section 41-5-601,
MCA, provided in full:

Publicity. (1) No publicity shall be given
to the identity of an arrested youth or to any
matter or proceeding in the youth court
involving a youth proceeded against as, or
found to be, a delinquent youth or youth in
need of supervision except as provided in
subsection (2).

(2} When a petition is filed under 41-5-501,
publicity may not be withheld as to the
identity of any youth formally charged with or
proceeded against or found to be a delinquent
youth as a result of the commission of any
offense that would be punishable as a felony
if the youth were an adult.

Thus, prior to 1987 publicity was prohibited in both a
proceeding to find a youth delinquent and a proceeding
to find a youth in need of supervision, except in the
case of a delinquency proceeding in which the youth was
alleged to have committed an offense punishable as a
felony if committed by an adult.

Section 41-5-601, MCA (1985), as quoted above, was
amended in 1987 by a combination of two legislative
bills. For purposes of this opinion, analysis of the
modification of subsection (1) of section 41-5-601, MCA,
by section 12 of House Bill 470 is most significant.
The amended subsection presently reads:

Confidentialitx. (1) No information shall be
given concerning a youth or any matter or
proceeding in the youth court involving a
youth proceeded against as, or found to be, a
youth in need of supervision.

§ 41-5-601(1), MCA (1987). Comparing the prior language
quoted in the preceding paragraph, the heading
"Publicity" was changed to "Confidentiality."
Additionally, the phrase "identity of" the youth was
modified to "information ... concerning” a youth. Most
importantly, the bar against disseminating information
concerning proceedings to find a youth delinquent was
deleted.

The legislative deletion of the publicity prohibition
for delinquency proceedings has the effect of opening
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access to these matters. In an exhibit that the
sponsors of House Bill 470 prepared to explain their
bill to the 1987 House and Senate Judiciary Committees,
the amendments to section 41-5-601, MCA, were described
as follows:

Revises publicity provisions to open all court
proceedings regarding youths charged as
delinquents (except for a transfer hearing).
Continues to prohibit publicity regarding
youths in need of supervision.

Minutes, House Judiciary Committee, February 17, 1987,
Exhibit A at 2, I conclude that when the 1987
Legislature amended section 41-5-604(5), MCA, to enlarge
the sealing exception to records "to which access must
be allowed under section 41-5-601," the intent was to
not seal the records related to delinquency proceedings,
since these proceedings were deliberately opened by
contemporaneous amendments within House Bill 470 to
section 41-5-601, MCA.

A separate 1987 amendment to section 41-5-601, MCA, of
the Youth Court Act provided access for school officials
to information about youthful drug and alcohol
offenders. Chapter 462, section 4 of the 1987 Montana
Laws added a subparagraph (4) to section 41-5-601, MCA,
that reads in its entirety:

(4) The identity of any youth who admits
violating or is adjudicated as having violated
45-5-624 [minor in possession of alcohol] or
45-9-102 ([criminal possession of dangerous
drugs] may be disclosed by youth court
officials to the administrative officials of
the school in which the youth is a student for
purposes of referral for enrollment in a
substance abuse program or enforcement of
school disciplinary procedures that existed at
the time of the admission or adjudication.
The information may not be further disclosed
and may not be made part of the student's
permanent records.

Arguably, the "access" exception to record sealing found
within section 41-5-604(5), MCA, could be interpreted to
cover the access to these drug and alcohol offense
records described in section 41-5-601, MCA. However,
the quoted language is narrowly drawn and specifically
directs disclosure of only the youth's identity and,
presumably, the nature of his offense to school
officials. Furthermore, the last sentence of the
subparagraph expressly prohibits any further disclosure.
I conclude that the drafters of House Bill 470 did not
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contemplate that the expanded record-sealing exception
of section 41-5-604(5), MCA, would allow disclosure of
the information described in the distinct legislative
amendments presently embodied in section 41-5-601(4),
MCA, For similar reasons, I conclude that a further
amendment, codified as subsection (3) to section
41-5-601, MCA, which grants a victim the right to know
the identity and disposition of a youth does not create
an exception to the record-sealing requirements in
section 41-5-604, MCA, unless independentlv mandated by
section 41-5-601(1), MCA.

Summarizing my analysis, prior to 1987 the Youth Court
Act specifically prohibited publicity about a youth
proceeded against as or found to be a youth in need of
supervision or a delinquent youth, except where the
underlying offense would be punishable as a felony if
the youth were an adult. Following the 1987 amendments,
confidentiality provisions were retained only with
regard to a vouth proceeded against or found to be a
youth in need of supervision. I conclude that the
Legislature intended to open access to delinquent youth
proceedings and the record-sealing exception set forth
in section 41-5-604(5), MCA, was modified to allow
disclosure of those proceedings.

THEREFORE, IT IS MY OPINION:

Youth court records concerning a youth proceeded
against as or found to be a delinguent youth are
not confidential and thus not subject to the
sealing requirements of the Youth Court Act as
amended by chapter 515, 1987 Montana Laws.

Sincerely,

e, Q&u’uﬂ

MARC RACICOT
Attorney General
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VOLUME NO. 43 OPINION NO. B

BUSINESS REGULATION - Advertisement of real estate;
finder's fees;

LICENSES, PROFESSIONAL AND OCCUPATIONAL - Advertisement
of real estate; finder's fees;

REAL ESTATE AGENTS, BROKERS, DEALERS, AND SALESMEN -
Advertisement of real estate; finder's fees;

MONTANA CODE ANNOTATED - Sections 37-51-101 to
37-51-512, 37-51-102(3), 37-51-306, 37-51-321(16);
OPINIONS OF THE ATTORNEY GENERAL -~ 34 Op. Att'y Gen.
No. 23 (1972);

MONTANA LAWS OF 1957 - Chapter 129, section 1.

HELD: 1. A person is not required to be licensed as a
real estate broker or salesman in order to
obtain and organize information from potential
sellers of real estate, and, for a fee charged
to the seller only, to advertise that
information to interested potential buyers.

2. A person is not required to be licensed as a
real estate broker or salesman in order to
receive a fee, commission, or compensation for
referring the name of a potential buyer of
real estate.

March 10, 1989

John Dudis, Chairman

Board of Realty Regulation
Department of Commerce
1424 Ninth Avenue

Helena MT 59620

Dear Mr. Dudis:

You have requested my opinion on the following
questions:

1, Is it lawful for a person who is not
licensed as a real estate broker or
salesman to obtain and organize

information from potential sellers of
real estate, and, for a fee charged to
the seller only, to make that information
available by public display to interested
potential buyers?

2. Is it lawful for a person who is not
licensed as a real estate broker or
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salesman to pay a fee, commission, or
compensation to another who is not
licensed as a broker or salesperson for
referring the name of a potential buyer
of real estate?

3. Is it lawful for a person who is licensed
as a real estate broker to pay a fee,
commigsion, or compensation to another
who 1is not 1licensed as a broker or
salesman for referring the name of a
potential buyer of real estate?

The answer depends upon an interpretation of the
licensing act for real estate brokers and salesmen,
§§ 37-51-101 to 512, MCA. The act provides in pertinent
part:

It is unlawful for a person to engage in or
conduct, directly or indirectly, or to
advertise or hold himself out as engaging in
or conducting the business or acting in the
capacity of a real estate broker or a real
estate salesman within this state without a
license as a broker or salesman or otherwise
complying with this chapter. (§ 37-51-301(1},
MCA.]

A single act performed for a commission or
compensation of any kind in the buying,
selling, exchanging, leasing, or renting of
real estate or in negotiating therefor for
others, except as hereinafter specified, shall
constitute the person performing any of such
acts a real estate broker or real estate
salesman, (§ 37-51-103, MCA.])

It is unlawful for a licensed broker to employ
or compensate, directly or indirectly, a
person for performing the acts regulated by
this chapter who is not a licensed broker or
licensed salesman. {[§ 37-51-306, MCA.)

"Broker" includes an individual who for
another or for a fee, commission, or other
valuable consideration or who with the intent
or expectation of receiving the same
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negotiates or attempts to negotiate the
listing, sale, purchase, rental, exchange, or
lease of real estate or of the improvements
thereon or collects rents or attempts to
collect rents or advertises or holds himself
out as engaged in any of the foregoing
activities, The term "broker" also includes
an individual employed by or on behalf of the
owner or lessor of real estate to conduct the
sale, leasing, subleasing, or other
disposition thereof at a salary or for a fee,
commission, or any other consideration. The
term "broker" also includes an individual who
engages in the business of charging an advance
fee or contracting for collection of a fee in
connecticn with a contract by which he
undertakes primarily to promote the sale,
lease, or other disposition of real estate in
this state through its listing in a
publication issued primarily for this purpose
or for referral of information concerning real
estate to brokers, or both, and any person who
aids, attempts, or offers to aid, for a fee,
any person in locating or obtaining any real
estate for purchase or lease,
[§ 37-51-102(3), MCA.]

The activities called into question by your request do
not fall within the enumerated exemptions in section
37~51-103, MCA. The question is +thus whether the
activities are included in the definition of broker,
thereby subjecting the person performing the activities
to the criminal penal penalties provided by section
37-51-323, MCA, and to regulation by the Board of Realty
Regulation.

Your first question concerns a hypothetical unlicensed
person who obtains and organizes information for
potential sellers, and, for a fee charged to the
sellers, makes the information available by
advertisement or by public display. Your facts indicate
that no agency relationship is created by which the
person undertakes to attempt to negotiate a sale or
disposition of property. According to the facts
presented, the unlicensed person does not show the
property, set up closings, assist in the preparation of

a buy-sell agreement, or hold earnest money.
Essentially, your question describes the advertising of
real estate. The first two sentences of section

37-51-102(3), MCA, do not apply to this situation, since
no negotiations take place under the facts presented by
your guestion and no sale or other disposition of
property is actually conducted. The last clause of the
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third sentence does not apply to your question, because

the

fee 1is not charged to the buyer. Thus,

the

controlling language is the first part of the third
sentence:

The term "broker" also includes an individual
who engages in the business of charging an
advance fee or contracting for collection of a
fee in connection with a contract by which he
undertakes primarily to promote the sale,
lease, or other disposition of real estate in
this state through its listing in a
publication issued primarily for this purpose
or for referral of information concerning real
estate to brokers, or both[.]

§ 37-51-102(3), MCA.

An ambiguity exists in the gquoted sentence, which may be
construed to mean:

The

correct

Gen,

6-3/30/89

1. engaging in the business in connection
with a contract by which he undertakes
primarily to promote the sale ... of real
estate through its listing in a
publication issued primarily (a) for the
purpose of promoting the sale of real
estate, or (b) for the purpose of
referring information concerning real
estate to brokers, or (c¢) both; or

2. engaging in the business in connection
with a contract (a) by which he
undertakes primarily to promote the sale
... of real estate through its listing in
a publication issued for the purpose of
promoting the sale of real estate, or
(b) for the purpose of referral of
information concerning real estate to
brokers, or (¢) both.

first interpretation is a plain, grammatically-

No. 23 at 156, 157 (1972) as follows:

The question then becomes whether the
"referral of information" clause refers to a
person who "undertakes primarily to promote"”
through "listing in a publication”.

reading of the sentence. The second

interpretation is the one relied upon in 34 Op. Att'y
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It would appear, then, that subsection (b} of
section 66-1925 (R.C.M. 1947] providing
"through its listings in a publication issued
primarily for such purpose, or for referral of
information concerning such real estate to
brokers, or both", refers to two distinct
situations. The use of the word "both" at the
end of the provision serves to substantiate
this proposition.

The object sought to be achieved by the
Montana legislature in enacting subsection (b)
of section 66-1925, R.C.M, 1947, was to
regulate, by licensing, those operations which
charge an advance fee and/or collect a fee in
connection with a contract negotiated
primarily for the purposes of promoting the
sale, lease or disposition of real estate
within this state, whether it be done by
listing such information in a publication or
by the referral of information to brokers, or
both.

Upon examination of the 1legislative history of the
statute, infra, I am convinced that the reasoning in
34 Oop. Att'y Gen, No. 23 (1972) is not sound. However,
the conclusion reached in that opinion, that a
corporation operating a computer referral service for
the purpose of promoting the sale of real estate is a
"broker," remains correct because the facts therein
indicated the existence of a publication, via computer
bank, for referral of information to brokers.

The critical language of section 37-51-102(3), MCA,
derives from an amendment in 1957:

A 'real estate broker,' within the meaning of
this act, is a person who for a compensation,
or promise thereof, sells or offers for sale,
buys or offers to buy, lists or solicits for
prospective purchasers, receives or demands an
advance fee, negotiates, or offers to
negotiate, either directly or indirectly,
whether as the employee o©f another or
otherwise, the purchase, sale, exchange of
real estate, or any interest therein, for
others, as a whole or partial vocation. The
word ‘'person' as used in this act, shall be
construed to mean and include a corporation.
The term ‘advance fee' as used in this act is

a fee contracted for, claimed, demanded,
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charged, recejved or collected for a listing,
advertisement or “offer to sell or lease
property in a Qubllcatlon i{ssued primarily for

business Agportunltles or real estate or for
referral to real estate > “brokers or salesmen,
other than : a newspaper of general CeruIAEIOn,
prior to the printing thereof. [Emphasis in
original.]

1957 Mont. Laws, ch, 129, § 1.

It is apparent that when the language "in a publication
issued primarily for the purpose of promoting the
sale ... or for referral to real estate brokers" was
enacted, it was intended that "referral to real estate
brokers"” was to  be read in conjunction with
"publication." When the statute was rewritten in the
1963 Montana Laws, chapter 250, section 2, the word
“"advertisement" and the exception for newspapers were
deleted.

The Montana Supreme Court in Union Interchange, Inc. v.
Parker, 138 Mont, 348, 357 P.2d 335 (1960), examined the
question of whether advertising for the purpose of
bringing buyer and seller together was an activity
regulated by section 66-1903, R.C.M, 1947, as it read
prior to 1957, in pertinent part:

A "real estate broker," ... is a person who
for a compensation, or promise thereof, sells
or offers for sale, buys, or offers to buy,
negotiates, or offers to negotiate, either
directly or indirectly ... the purchase, sale,
exchange of real estate[.]

The Court held that advertising was not encompassed by
the definition of “"broker." The Court noted that,
subsequently, the 1957 amendment broadened the
definition to cover a business conducting the
advertisement of property.

Subsequent to the 1963 amendment which deleted
"advertisement” and the exception for newspapers, the
statute was construed by the federal district court to
exclude from regulation the distribution of catalogs,
confidential 1listings, and the 1like, on a nationwide
scale. Bradt v. Strout Realtg, Inc., 478 F. Supp. 1259
(D.C. Mont., 1979). The opinion contains dicta to the
effect that the act of collecting a fee for the
advertisement of real estate for sale is forbidden. Id.
at 1261. However, I am persuaded by the interpretation
of the Montana Supreme Court and by the affirmative act
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of the Legislature in 1963, removing the word
"advertisement” from the list of regulated activities,
that the mere advertisement of a seller's property for a
fee charged to the seller does not constitute an act
regulated by the real estate broker licensing statutes.
While a business which performs solely an advertising
function is not required to be licensed, the Board of
Realty Regulation has the authority to determine whether
such business is also conducting other activities which
do require a license.

Turning to your second and third questions, which
concern payment to an unlicensed person for the referral
of the name of a potential buyer, an examination “of
section 37-51-102(3), MCA, is again necessary. With
respect to the third sentence of that section, my
rejection of the interpretation followed in 34 Op. Att'y
Gen. No. 23, supra, negates application of the section
to a contract entered into "for referral of information
concerning real estate to brokers." Nor does the third
sentence, as I interpret it, cover the collection of a
so-called "finder's fee." As previously mentioned, the
second sentence does not apply to the facts presented,
since no sale is conducted. The question thus becomes
whether the language of the first sentence, "negotiates
or attempts to negotiate,” includes the collection of a
finder's fee for the referral of the name of a potential
buyer. It is my opinion that it does not.

Traditionally, in real estate, there has existed a
distinction between a broker and a finder, as explained
by one court:

[Sluch distinction as exists between these two
terms is more a matter of trade usage than
legal definition. 1In general, a finder is an
independent actor whose role is that of a
middleman who introduces the parties, supplies
the information to one or both about the other
and is required to do little else, whereas a
broker negotiates on behalf of one of the
parties or performs, with the interests of one
party and against the interests of the other.
... The finder is a person whose employment
is limited to bringing the parties together so
that they may negotiate their own contract.

Aamerofina, Inc. v. U.S. Industries, 335 A.2d 448, 451
{Pa. Buper. Ct. 1975). Sée also Tyrome v. Kelley, 507
P.2d 65, 70 (Cal. 1973). The distinction turns upon
whether the middleman has been invested with any
authority to advise or to negotiate the sale or purchase
of property and whether either party has relied upcn him
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for his skill or judgment. Property House, Inc. V.
Kelley, 715 P.2d 805, 811 (Haw. 1986). The finder's
obligation ends upon the introduction of the parties to
one another, See Burke, Law of Real Estate Brokers
(Little, Brown & Co., 1982), § 4.5.2. at 212, § 5.5
at 261.

The majority of jurisdictions have rejected the finder/
broker distinction for regqulatory purposes. Generally,
these opinions rest upon a broad interpretation of the
term "negotiate, " for example, the following
construction:

A broker "negotiates" just as much when he
brings the parties together in such a frame of
mind that they can by themselves evolve a plan
of procedure, as when he himself carries on
the discussion and personally induces an
agreement to accept a specific provision.

Baird y. Krancer, 246 N.Y.S5. 85, 88 (N.Y. Sup. Ct.
1930) . See also Corson v. Keane, 72 A.2d 314 (N.J.
1950) ; Brakhage v. Georgetown Associates, Inc., 523 P.2d

145 (Colo. Ct, App. 1974); Watts v. Andrews, 649 P.2d
472 (N.M. 1982).

In contrast, it has been stated:

[Tlo constitute negotiation the efforts of a
broker must, at a minimum, include bringing
together a prospective purchaser and a
prospective seller in an attempt to facilitate
the sale, and these efforts must have
proceeded to the point where the prospect
would be reasonably considered a realistic
prospect for the purchase of the property.

Garafano v, Wells, 458 A.2d 1122 (Vt. 1983). In accord,
see Loyd v. Saffa, 719 P.2d 844 (Okla, Ct. App. 1986);
Bottomly v. Coffin, 399 A.24 485 (R.I. 1979).

Other states have provided for the requlation of finders
as brokers through statutory language which more
directly encompasses the activity of soliciting for
purchasers. See, e.g., Diversified Gen. Corp. v. White
Barn Golf Course, 584 P.2d 848 (Utah 1978) ("assists or
directs In the procuring of prospects"); Property House,
Inc. v. Kelley, 715 P.2d B05 (Haw. 1986) ("solicits for
prospective purchasers”); King v. Clifton, 648 S.W.2d
193 (Mo. Ct. App. 1983) ("assists or directs in the
procuring of prospects calculated to result in sale of
real estate").
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The Montana Supreme Court has not addressed the question
of whether one who performs a traditional "finder" role
must be licensed in order to collect a commission or
fee. In Diehl & Associates, Inc. v. Houtcheng, 173
Mont. 372, 567 P.2& 930, 935 (1977}, the Court noted a
distinction between

a brokerage contract which requires a broker
to merely find a purchaser and a brokerage
contract which requires a broker to sell, make
or effect a sale. In the first case the
broker earns his commission when he procures a
buyer able, ready and willing to purchase on
the seller's terms. A broker employed to sell
or effect a sale does not earn his commission
until he completes the sale.

In Diehl, the contract required completion of a sale,
and therefore no further elucidation of a contract to
find a purchaser was given by the Court. It has been
held that a broker is entitled to his commission if the
broker was the "procuring force" in bringing the buyer
and seller together. Barrett v. Ballard, 37 St. Rptr.
2038, 622 P.2d 180 (1980); Adams v. Cheney, 203 Mont.
187, 661 P.2d 434 (1983). However, there is a
distinction between merely referring the name of a
prospective purchaser to a broker or to the seller and
producing a buyer ready, willing, and able to purchase
at the terms set out by the seller. Since none of the
Montana case law has addressed the point, and since the
Montana statute does not expressly encompass a finder's
activities, 1 will not declare that the mere referral of
a name constitutes an act regulated by the licensing
statutes, which are penal in nature and thus strictly
construed.

Your third question requires interpretation of section
37-51-321(16), MCA, which provides for revocation or
suspension of the license of a broker for

paying a commission in connection with a real
estate sale or transaction to a person who is
not licensed as a real estate broker or real
estate salesman under this chapter.

This section must be construed harmoniously with
sections 37-51-306 and 37-51-102(3), McA, and any
ambiguity must be resolved by the interpretation which
furthers the intent of the Legislature. Section
37-51-306, MCA, prohibits a licensed broker from
compensating a person for performing any of the
regulated acts. The regulated acts are listed in the
definition of broker, § 37-51-102(3), MCA, which I have
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interpreted, supra, to exclude the collection of a
finder's fee for the referral of the name of a potential
buyer. A broker's license should therefore not be
revoked or suspended for paying a finder's fee, where
the payee does not perform any negotiation or other
services regulated by the act. Section 37-51-321(16),
MCA, is penal in nature and accordingly should be
strictly construed.

THEREFORE, IT IS5 MY OPINION:

1. A person is not required to be licensed as a
real estate Froker or salesman in order to
obtain and organize information from potential
sellers of real estate, and, for a fee charged
to the seller only, to advertise that
information to interested potential buyers.

2. A person is not required to be licensed as a
real estate broker or salesman in order to
receive a fee, commission, ox compensation for
referring the name of a potential buyer of
real estate.

Sincerely,

Mo fehecc)

MARC RACICOT
Attorney General
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

IN THE MATTER of the Petition by
NORTHERN TANK LINE, INC., Miles
City, Montana, for a Declaratory
Ruling as to the Procedure for
Dividing a Certificate of Public
Convenience and Necessity and the
effect of ARM 38.3,2016 on
Insurance Coverage,

TRANSPORTATION DIVISION

DOCKET NO. T-9208

DECLARATORY RULING

1. On Janunary 13, 1988, the Montana Public Service Com-
mission (Commission) received a Petition for a Declaratory Rul-
ing from Northern Tank Line, Inc, (Northern). The issues
raised by Northern are as follows:

(a) Whether a carrier's lease of authori-
ty to transport a commodity such as
asphalt described within a broader
term such as petroleum products,
while retaining authority +to trans-
port other commodities described with-
in such broader terms, is a lease of
an "integral segment" of such carri-
er's authority within the meaning of
69-12-326, MCA?

{b) Whether the Commjission may accept a
carrier's surrender of its certifi-
cate and reissue two certificates to
that carrier, each covering part of
the authority previously granted in
the single certificate, without fol-
lowing the notice and hearing require-
ments of 69~12-321, MCA, governing ap-
plications for certificates, and with-
out applying the standards for deci-
sion on such applications set forth
in 69~12-323, MCA?

(c) Whether a carrier which leases its au-
thority is required, under ARM
38.3.2016, to carry in its name the
insurance on the operations of the
lessee carrier,

2. On March 4, 1988, the Commission issued a Notice of
Petition. Petitions to intervene were filed by Keller Trans-
port, Inc., H,P. Johnson, Big 2, Inc., Security Armored Ex-
press, Inc. and Valtrans, Ltd. A hearing was held on June 28,
1988. Briefs were submitted thereafter by all parties.

3. At the hearing, the Commission took administrative
notice of the following:

a, The Commission has previously considered a carrier's
lease of authority to transport a commodity such as
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asphalt, described in its certificate within a broad-
er term such as "petroleum products,” to be a lease
of an "integral segment" of such carrier's authority
as that term is used in & 69-12-326, MCA.

In situations such as described in paragraph 3{a)
above, the Commission's past practice has been to ac-
cept a carrier's surrender of its certificate and to
reissue two certificates to that carrier, each encom-
passing a part of the authority previously qgranted
in a single certificate, without following the no-
tice and hearing requirements of § 69-12-321, MCA,
and without applying the standards set forth in
€ 69-12-323, MCA,

In situations described by paragraphs 3{(a) and 3(b)
above, the Commission's past practice has heen to re-
quire that the lessee and lessor file proof of insuy-
ance coverage for the respective portion of the au-
thority allotted to each. The Commission has not
previously required that a lessor maintain insurance
in its own name, on the equipment and operations of
its lessee.

All files and records of the Commission showing the
frequency with which the Commission has divided a
certificate, as described in paragraph b above.

Any files or records of the Commission containing
written interpretations, statements of policy, or or-
ders, regarding the construction of ARM 38.3.2016 ~-
and specifically whether a lessor must carry insur-
ance on the operations of a certificate lessee.
Chapter 107, 1969 Montana Session Laws (Petitioner's
Exhibit #1).

Montana State Senate, Highways and Transportation
Committee, Minutes of meeting held January 28, 1969
(Petitioner's Exhibit #2).

Intermountain Tariff Bureau, Inc., Tank Transport
Tariff No. 29-A, Items 562 and 545.

The first issue presented by Northern requires an in-

terpretation of § 69-12-326, MCA, which provides in pertinent
part as follows:

6-3/30/89

Lease of certificate. (1) An au-
thorized carrier operating within the
state may lease its certificate or any in-
tegral segment thereof to another carrier
only by approval of the commission. The
contract or lease under which the certifi-
cate is leased must be in writing and ap-
proved by the commission prior to any oper-
ation under the certificate.

* %k ¥ & *

(2) Operation under the certificate
is prohibited until approved by the commis-
sion in writing. During the period of the
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contract or lease, transportation move-

ments under the contract or lease must be

performed by the entitv contracting for or

leasing the certificate, or any integral

segment thereof, while transportation move-

ments by the owner (lessor) are prohibited.
Under this statute, the Commission is charged with determining
whether or not "road asphalt" constitutes an "integral seg-
ment" of a certificate authorizing transportation of all petro-
leum and petroleum products. Obviously, interpretation of
what constitutes an "integral segment" of a certificate must
be on a case-by-case basis.

One consideration is whether or not such a certificate di-
vision would duplicate existing authority, contrarv to the in-
tent of § 69-12-3261(2), MCA,. Cf. Stearn v. !nited States,
87 F.Supp. 596 (W,D. Vir. 1949), CF Tank Lines, Inc., 109
M.C.c, 688 (1971), VNationwide Auto Transporters, Inc., 116
M.C.C. 8 (1971) and Contractors Hauling Service, Inc., 104
M.C.C. 343 (1967). Another consideration is the effect such a
certificate division could have on the Commission's ability to
fulfill its duty to enforce the Montana Motor Carrier Act.
See § 69-12-201, MCA.

The Commission holds that "road asphalt” constitutes an in-
tegral segment of a "petroleum and petroleum products" certifi-
cate, and therefore, the "road asphalt" portion may he leased
pursuant to the provisions of § 69-12-326, MCA. The Commis-
sion finds that there are sufficient differences bhetween road
asphalt, and other petroleum products, that such a2 division
and lease of authority would not create a duplication of ser-
vice, nor would it inhibit the Commission from enforcing the
Montana Motor Carrier Act. Road asphalts are physically and
chemically distinct from other petroleum products (e.g. gaso-
line, diesel fuel, solvents and other light fuels). Road as-
phalts must be transported at high temperatures in special in-
sulated containers, unlike most other petroleum products.
They also require special handling, are separately tariffed,
and exclusively intended for use on road and highwav construc-
tion projects. Furthermore, the provisions of & 69-12-326(2),
MCA, specifically prohibit an owner/lessor from hauling under
the leased portion of a certificate.

5. The Petitioner contends that the Commission's prac-
tice of division and reissuance of two certificates upon ap-
proval of a lease of an integral segment of authoritv requires
compliance with the notice and hearing requirements of
£ 69-12-321, MCA, and application of the standards for deci-
sion set forth in § 69-12-323, MCA. However, the Constitution-
al and statutory provisions cited by Petitioner are not self-
executing. Serw Kadillak v. The Anaconda Co., 184 Mont, 127,
602 P.2d 147 (1979). In particular, Article II, Sec. 8 of the
Montana Constitution provides that:

The public has the right to expect govern-
mental agencies to afford such reasonable
opportunity for c¢itizen participation in
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the operation of the agencies prior to the

final decision as may be provided by

law. (emphasis added]
Likewise, § 2-4-631(1), MCA, provides:

(1) When the grant, denial, renew-

al, revocation, suspension, annulment,

withdrawal, limitation, transfer, or amend-

ment of a license is required by law to

be preceded by notice and opportunity for

hearing, the provisions of this chapter

concerning contested cases apply. (empha-

sis added)
The sections of the Montana Motor Carrier Act which authorize
leases of certificates do not contain any provision requiring
a public hearing. &§ 69-12-325 and 69-12-326, MCA, The Com-
mission therefore holds that the notice and hearing provisions
of § 69-12-321, MCA, and the standards for decision in
§ 69=-12-323, MCA, are not applicable to certificate lease ap-
plications brought before the Commission pursuant to
§ 69-12-326, MCA,

6. Although unnecessary for the decision in this case,
the Commission notes that the dormancy principle has no appli-
cation in Montana, except possibly with respect to Class D Cer=-
tificates, see In the Matter of the Sale and Transfer of PSC
Certificate No. 5298 from Matlack, Inc. to Hampton Enterprises
dba Hampton Water Service, Docket No., T-5818, Order No., 4126
(19817, €5 69-12-323(3) and 69-12-314, MCA; and the issue of
public convenience and necessity may not be relitigated in a
lease proceeding, see Chabut v. Public Service Commission of
West Virginia, 365 S.E.2d 391 (W.v. 1987) and Application of
Skjonsby Truck Line, Inc., 357 N.W.2d 227, 232 (N.D. 1984).

7. Intervenors Big %, Inc., Security Armored Express,
Inc. and Valtrans, Ltd., contend that the reenactment doctrine
has imputed the force of law to past Commission practice on
these matters, citing Hovey v. Department of Revenue, 203
Mont. 27, 659 P,2d 280 {1983}, The Commission's conclusions
on the above issues renders a decision on the applicability of
the reenactment doctrine unnecessary, but we note that unlike
Hovey, there is no previous or existing formal administra-
tive rule or agency decision specifically ruling on these is-
sues. And further, the parties have failed to point to any
specific date of alleged legislative reenactment (eg. adoption
or amendment of § 69-12-326, MCA), or to establish that the
legislature was aware of a particular administrative policy on
that date (or the grounds for such a presumption). There was
no showing whatscever of any previous formal or informal Com-
misgion determination that "road asphalt" constitutes an "inte-~
gral segment” of "petroleum and petroleum products." In summa-
rv, the record before us fails to clearly establish that the
reenactment doctrine applies in this case,

8. The last issue involves ARM 38,3.2016 and its appli-
cation to a lease, divigion and reissuance situation. The Com-
mission finds that the present wording of the rule is clear,
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in that it holds the owner/lessor of a certificate responsihle
for all acts of its lessee. Commission practice has been to
require the Jessor to carry insurance onlv on that portion of
the certificate under which it is operating. The lessor has
not been required to carry insurance in its own name on the op-
erations of the lessee, and likewise, the lessee has not been
required to carry insurance in its name on the operations of
the lessor. The Commission finds this practice reasonable.
Petitioner contends that perhaps the rule language should be
amended to reflect this Commission practice. The Commission
agrees that the rule does not specifically embodv this prac-
tice, and notes that the Petitioner may formallv request such
an amendment, if it so desires, pursuvant to § 2-4-315, MCa,
and ARM 38.2.101.

Done and Dated this 27th day of December, 1988 by a vote
of 3-0,

BY OPDER OF THE MONTANA PUBLIC SERVIQE’COMMISSION

. )
AY

CLYDE JARVIS, Chairman

TOM MONAHAN, Commlssioner

o

/7
DANNY OBERGY Commiss iher

ATTEST:
;%n PéQZQQ1

Acting Commission Secretarv

{SEAL)

NOTE: Any interested party may request that the Commission
reconsider this decision, A motion to reconsider
must be filed within ten (10) days. See ARM
38.2,4806.
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal, In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address
is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a

ooszelea compilation y partmen of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, 1saued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
isasued gsince publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which 1ist MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation
of existing permanent rules of those executive agencies
which have been designated by the Montana Procedure Act for
inclusion in the ARM, The ARM is updated through December
31, 1988. This table includes those rules adopted during
the period January 1, 1989 through March 31, 1989 and any
proposed rule action that is pending during the past 6 month
period. (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue
of the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through December 31,
1988, this table and the table of contents of this issue of
the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject
matter of the rule and the page number at which the action
is published in the 1988 and 1989 Montana Administrative
Registers.

ADMINISTRATION, Department of, Title 2

I Exempt Compensatory Time - Workweek, p. 2609

I-Vil Exchange and Loan of Employees, p. 1935, 2370

2.21.1812 Exempt Compensatory Time, p. 1933, 2372

2,21.8001 and other rules - Grievances, p. 2055, 2559

(Teachers' Retirement Board)

I and other rules - Creditable Service for Absence
Without Pay - Clarifying Redeposits of Amounts
Withdrawn - Earnings After Retirement -
Recalculation of Benefits Using Termination
Pay, p. 1292, 2213

AGRICULTURE, Department of, Title 4

1 Inspection Fee for Commercial Feeds, p. 2467, 13

I-X¥VI and other rules - Standards and Procedures for
Implementation of the Montama Environmental
Policy Act, p. 1606, 2692

4.9,401 Annual Assessment on Wheat and Barley, p. 1627,
2032

4.12.3011 Regulation of Noxious Weed Seeds, p. 248

4.12,3501 and other rules - Grading of Certified Seed
Potatoes, p. 2062, 2562

4.12.3501 and other rules - Grading of Certified Seed
Potatoes, p. 2266
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STATE AUDITOR, Title 6

I-11 Unethical Practices by Investment Advisers and
Broker-dealers, p. 2065, 221

I-VII Emergency Rules - Implementation of the Medicare
Catastrophic Coverage Act of 1988, p. 2563

6.2.122 Temporary Cease and Desist Orders, p. 1233, 1888

6.10.101 and other rules - Securities - Whole Mortgages
and Certificates of Deposit, p. 918, 1803, 1889

6.10.121 Registration of Securities Salesmen and Broker-
dealers, p. 2071, 220

COMMERCE, Department of, Title 8

I-XXVI and other rules ~ Standards and Procedures for
Implementation of the Montana Environmental
Policy Act, p. 1606, 2692

(Board of Cosmetologists)

8.14.603 School Requirements, p. 1943, 2479

(Board of Medical Examiners)

8.28.418 and other rule - Annual Registration and Fees -~
Fee Schedule, p. 172

8.28.904 and other rules - Medical Examiners -
Definitions - Duties - Applications -
Certification - Eguivalency -~ Suspension or
Revocation of Certification - Acts Allowed -
Course Requirements, p. 1848, 2374

(Board of Morticians)

8.30.701 Unprofessiocnal tonduct - Narcotics Law
violations - Felony, p. 2535, 225

8.30.701 Unprofessional Conduct, p. 1945, 2377

(Board of Nursing)

8.32.305 and other rules - Educational Regquirements -

. Licensure - Conduct - Disciplinary Procedures -
Standards - General Welfare - Reports -
Definitions, p. 1629, 2720

(Board of Nursing Home Administrators)

8.34.414 and other rule - Examinations - Fee Schedule,
p. 2269, 2567, 14

(Board of Optometrists)

8.36.404 Examinations, p. 1947, 318

(Board of Physical Therapy Examiners)

8.42.601 and other rules - Unprofessional Conduct -
Disciplinary Actions, p. 174

{Board of Polygraph Examiners)

8.47.404 License Renewal - Date - Continuing Education,
p. 1

(Board of Professional Engineers and Land Surveyors)

8.48.1105 Fee Schedule, p. 1643, 1979

(Board of Private Security Patrolmen and Investigators)

8.50.437 Fee Schedule, p. 2073, 2480

(Board of Realty Regulation)

8.58.606 Licensure - Course of Education, p. 179
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(Board of Social Work Examiners and Professional Counselors)

8.61.1201 Licensure Requirements, p, 1866, 319

8.61.1601 Hours, Credits and Carry Qver, p. 2469, 320

(Building Codes Bureau)

8.70.101 and other rules - Incorporation by Reference of
Codes - Standards - Fees - National Standard for
Park Trailers, p. 2611

{Milk Control Bureau)

8.79.301 Licensee Assessments, p. 250

{Financial Division)

8.80.307 Dollar Amounts to Which Consumer Loan Rates Are
to Be Applied, p. 1295, 2034

(Board of Milk Control)
Notice of ©Public Hearing on a Proposed Quota
Plan for Meadow Gold Producers: Meadow Gold
Quota Plan as a Method of Distributing the
Proceeds to Producers, p. 1301, 2300

8.86.301 Class I Pricing Formulas, p. 2333, 15

8.86.301 Class 1 Pricing Formulas - Formula Index,
p. 1949, 15

8.86.301 Transportation of Class III Milk, p. 1304, 2298

{Board of Investments)

I-XVII Economic Development Bond Program - Investments
By the Montana Board of Investments, p. 252
I-XXXI and other rules - Investments by the Montana

Board of Investments, p. 1747, 2214

{Board of Housing)

8.111.305 and other rule - Qualified Lending Institutions
- Qualified Loan Servicers Guldelines, p. 2625,

266

{Montana Agriculture Development Council)

I-Vi Growth Through Agriculture Program, p. 2026,
2481

(Montana State Lottery Commission)
8.127.605 and other rules - Licenses - License Renewal -
Electronic Funds Transfer - Prizes, p. 2342, 19

EDUCATION, Title 10

{Superintendent of Public Instruction)

I-VIi Traffic Education, p. 2074A

10.13.301 and other rules - Program Standards and Course
Requirements for Traffic Education, p. 2537

(Board of Public Education}

I-CLXXXVI and other rules - Accreditation, p. 2075, 2271,
342

10,57.301 and other rules - Endorsement Information -
Class 2 Teaching Certification, p. 312

10.58.302 and other rules - Teacher Education Programs
Leading to Interstate Reciprocity of Teacher
Certification, p. 2629

10.65.201 Policy Statement on Kindergarten Accreditation
and Schedule Variances, p. 311
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FAMILY SERVICES, Department of, Title 11

11.7.101 and other rules - Foster Care Placement of
Children, p. 1052, 1700, 2035

11.9.105 and other rules - Eligibility for Residential
Alcohol and Drug Treatment Payments, p. 1306,
1891

11.12.104 Youth Care Facility Licensing Criteria, p. 646,
2217

11.12.211 and other rules - Payment Rates for Residential
Foster Care Providers, p. 2344, 20

FISH, WILDLIFE AND PARKS, Department of, Title 12

1-XXVI and other rules ~ Standards and Procedures for
Implementation of the , Montana Environmental
Policy Act, p. 1606, 2692

12.6.701 Personal Flotation Devices and Life Preservers,
p. 1960, 267

12.6.707 Definition of "Vessel", p. 1959, 269

12.6.901 Establishing a 10 Horsepower Limit on Carpenter
Lake, p. 1308, 1892

12.6.901 Extension of 10 Horsepower Restriction on
Yellowstone River to the Springdale Bridge,
p. 1063, 2219

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I-XV Licensure Standards for Medical Assistance
Facilities, p. 2345
I-XXVI and other rules - Standarde and Procedures for

Implementation of the Montana  Environmental
Policy Act, p. 1606, 226

16.8.921 and other rules - Air Quality Permitting of New
or Altered Sources of Air Contamination, p. 181,
315

16.8.1407 and other rules - Alr Quality - Combustion in
wWoodwaste Burners - Definitions for Emission
Standards for Existing Aluminum Plants -
Standards for Visible BEmissions in Aluminum
Plants, p. 2471, 270

16.20.102 Enforcement Procedures Under the Water Quality
Act, p. 2679, 314

16.20.603 and other rules - Surface Water Quality
Standards - Classification of Surface Waters in
the State, p. 651, 1191, 2221

16.32.110 cCertificate of Need - Criteria for Granting
Certificates of Need for Health Care Facilities
and Services, p. 2030, 2484

16.44.202 and other rules - Hazardous Wastes - Definitions
- Reguirements for Samples Collected for
Treatability Studies -  Regquirements for
Recyclable Materials - Reclassification to a
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Material Other than a Waste - Reclassification
as a Boiler - Regulation of Certain Recycling
Activities - QpApplicability of Interim Status

Requirements - Information Statement for Chapter
44, Subchapter 10 Regarding the Availability of
Information, p. 2153, 2485

HIGHWAYS, Department of, Title 18

I-XXVI and other rules - Standards and Procedures for
Implementation of the Montana Environmental
Policy Act, p. 1606, 2692

18.6.251 Maintenance of Outdoor Advertising Signs,

1646, 2035

18.8.511A Circumstances Under Which Flag Vehicles are
Regquired, p. 1962, 321

18.8.514 and other rule - Special Permits for Length,
p. 1964, 2487

JUSTICE, Department of, Title 23

23.3.502 and other rules - Licensing of Commercial Motor
Vehicle Endorsements, p. 2680

LABOR AND INDUSTRY, Department of, Title 24

24.11.101 and other rules - Unemployment Insurance,
p. 2162, 2723
24.16.9001 and other rules - Prevailing Wage Rates,

p. 1127, 1966, 2378

{Human Rights Commission)

24.9.202 and other rules - Definitions ~ Investigation -
Procedure on Finding of No Cause - Certification
- Right to Sue Letters - Issuance of Right to
Sue Letter, p. 2539

24,9.249 and other rules - Procedures for Hearings of
Petitions for Declaratory Rulings, p. 1117, 2308

{Workers' Compensation Division)

24.29.3801 Attorney Fees in Workers' Compensation Claims,
p. 1312, 2390

STATE LANDS, Department of, Title 26

1-v Department of State Lands' Responsibility to
Maintain State Land Ownership Records, p. 2546
I-XXVI and other rules - Standards and Procedures for

Implementation of the Montana Environmental
Policy Act, p. 1606, 28

26.4.301 and other rules - Regulation of Strip and
Underground Coal and Uranjium Mining, p. 1317, 30
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LIEUTENANT GOVERNOR, Title 30

{statehood Centennial Office)

I and other rule - Grants to the Counties or
Organization of Counties - Application Review
Procedure, p. 2360, 2743

LIVESTOCK, Department of, Title 32

32.3.136 Disease Control Involving Pseudorabies Negative
Herds and Definitions, p. 1648, 2394

32.6.712 State Meat and Poultry Inspection Program,
p. 186

MILITARY AFFAIRS, Department of, Title 34

34.5.101 and other rules - Montana State Veterans
Cemetery, p. 1967

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

I-XXVI and other rules - Standards and Procedures for
Implementation of the Montana Environmental
Policy Act, p. 1606, 2692, 228

1-XLV Safety of Dams Program, p. 1137, 2489
{Board of Natural Resources and Conservation)
I-IX Establishing New Appropriation Verification

Procedures, p. 1651, 2222

36.16.101 and other rules - Policy and Purpose of Rules -
Definitions - Forms - Applications - General -
Application Content <+~ Analysis of Need -
Determination of Amount - Management Plans -~

Processing Applications and Monitoring
Reservations - Department Responsibllities -
Action on Applications and Monitoring
Reservations - Board Responsibilities - Action
on Applications - Board Decision Criteria -~

Individual Users - Fees and Costs - Applications
in Missouri River Basin, p. 787, 2396

{Board of Water wWell Contractors)

I-IX Monitoring well Construction Standards, p. 1868,
2503

36.21.650 and other rules - Casing Perforations -
Intermixing of Aguifers - Sealing of Casing -
General, p. 2475, 229

(Board of 0il and Gas)

36.22,1306 Reentry of Plugged Oil and Gas Wells, p. 1657,
1980

PUBLIC SERVICE REGULATION, Department of, Title 38

I-1IX Pipeline Safety, p. 2207, 2569
38.5.2405 Permissible Utility Charges for the Purpose of
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Accommodating House and Other Structure Moves,
p. 1658, 2036

REVENUE, Department of, Title 42

I

R ]

I-1I
I-11

42,2.501
42.15.116

42.17.105
42.17.133
42.19.402
42.22.1311
42.22.1311

42.23.403
42,23.404

42.25.501
42.25.501
42.25.511
42.25.515
42.25.1021
42.25.1101

42.25.1112

and other rules - Centrally Assessed Property -
Market Value of Pollution Control Equipment,
p. 316

Proceeds of brug Tax, p. 1971, 2416
Apportionment Formula Exclusions, p. 1879, 2409
Income Tax - Part-Year Resident Child Care
Deduction, p. 2362

Income Tax Returns - Original Return Defined,
p. 2364, 2745

Income Taxes - Passive Loss, p. 2366, 2745

Coal Severance Tax Rates, p. 1249, 1990

"Point of Benefication" Mines Net Proceeds,
p. 949, 1983

Metalliferous Mines - Market Value - Taxable
Quantity, p. 1786, 2224, 2506

and other rule - Sales Factor Computations,
Pp. 1178, 1992

Installment Gains - Corporations, p. 963, 1544,
2227

Application of Partial Payments, p. 1969, 2403
Income Taxes - Special Montana Net Operating
Loss Computations, p. 2368, 2745

Computation of Withholding Income Tax, p. 2552,
230

Withholding |Rates for Supplemental Wages,
p. 1877, 2404 ‘

and other rules - Trending and Depreciating
Schedules for Property, p. 188

Industrial Machinery and Equipment Trend
Factors, p. 2549, 231

Industrial Machinery and Equipment Trend
Factors, p. 1170, 1660, 1981

Treatment of Foreign Taxes, p. 1168, 2037
Depreciation Rules, Corporation Taxes, p. 1241,
1982

Coal Sales Revenue, p. 2211

Coal Sales Revenue, p. 1881

Coal Gross Proceeds on Processing, Refining,
Royalties £for Contract Sales Price, p. 943,
1782, 2405

and other rules - Coal Gross Proceeds - Imputed
Valuation for Refined Coal, p. 1165, 1661, 2406
and other rules - New Production of Net
Proceeds, p. 1781, 2226

and other rule - Scoria apnd Travertine for RITT
and Net Proceeds, p. 955, 1893

Machinery ©Expense Deduction for Mines Net
Proceeds, p. 953, 1986
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42.25.1115
42.25.1116
42.25.1117

42.32.103
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Deduction for New Reduction Equipment Related to
Mines Net Proceeds, p. 945, 1894

Mines Net Proceeds - Transportation Expenses,
p. 959, 1519, 1988

and other rules - Mines Net Proceeds -
Computation of Gross Value - Marketing,

Administrative, and Other Operational Costs -
Labor Costs, p. 1973, 2507

Valuation of Minerals for RITT Purposes,

p. 1783, 2411

SECRETARY OF STATE, Title 44

1.2.419

44.6.104

Filing, Compiling, Printer Pickup and
Publication for the Montana Administrative
Register, p. 2272, 2746, 264

and other rules - Fees for Flling Federal Tax
Liens, Fees for Filing Documents, Fees for
Filing Notice of Agricultural Lien, p. 3 ’

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I-VIiI

I-X
46.11.131
46.12.204

46.12.501

46.12.503
46.12.504

46.12.511
46.12.602

46.12.802
46,12.1205

46.12.1205
46.12.3601

46.12.3803
46.13.301

6-3/30/89

and other rule - Reporting and Handling of
Incidents Relating to Reciplents of
Developmental Disability Services, p. 39, 381,
1895

AFCD Work Supplementation Program, p. 5

Food Stamp Employment Program, p. 2477, 123

and other rules - Co-payments and Fees for
Optometric Services, p. 2274, 272

and other rules - Medicaid Reimbursement for
Non-Hospital Laboratory and Radiology Services,
p. 1885, 2228

and other rule - Inpatient Hospital Services,
pP. 2295, 2570

Requirements for Inpatient Hospital Services,
p. 2688, 281

Swing-bed Hospitals, p. 2556

and other rule - Dental Services, Reguirements -
Reimbursements, p. 1662, 1995

and other rule - Oxygen Services Reimbursement,
p. 2690, 282

Emergency Amendment, Repeal and Adoption -
Preadmission Screening for Persons Entering Long
Term Care Services, p. 283

and other rules - Preadmission Screening for
Persons Entering Long Term Care Services, p. 209
Non-Institionalized SSI-Related Individuals and
Couples, p. 1883, 2231

Medically Needy Income Standards, p. 2554, 232
and other rules - Montana Low Income Energy
Assistance Program, (LIEBAP), p. 1788, 2041
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