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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing and
where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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BEFORE THE BOARD OF MILK CONTROL
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
A PROPOSED AMENDMENT OF RULE
8.86.505

In the matter of the amend-
went of Rule 8.86,505 as it
relates to quota rules for
producers supplying Meadow

Gold Dairies, Inc. QUOTA RULES

"t N Al e

DOCKET #96-89

TO: ALL LICENSEES UNDER THE MONTARA MILK CONTROL ACT
;SECTION 81-23-101, MCA, AND FOLLOWING), ARD ALL INTERESTED
ERSONS:

1. On Tuesday, Japuary 30, 1990, at 9:00 a.m.,, or as soon
thereafter as interested persons can be heard, a public hearing
will be held at the SRS auditorium, 111 N. Sanders Avenue,
Helena, Montana. The hearing will continue at said place from
day to day thereafter until all interested persons have had a
fair opportunity to be heard and to submit data, vievws or
arguments,

2. The hearing will be held on the petition of lLawrence
Cornelius, chairman of the quota committee on behalf of the
Meadow Gold quota committee. The petition proposes amendment
of ARM 8.86,505 to permit putside purchase of milk at plant
blend price during periods of critical short supply of milk.

3. The petition proposes amending ARM 8.86.505 as
follows. (Full text of the yule is 1ocated at pages 8-2555
through 8-2562, Administrative Rules of Montana.)(nrw matter
underlined, deleted matter interlined)

"8.86.505 READJUSTMENT AND MISCELLANBEOUS QUOTA RULES

(1)-(f) remain the same as before proposed.

(g) During periods when the total production of all
Meadow Gold producers' milk is less than 90 of the total quota
assigned for two ¢onsecutive months, the d4quota plan provisions
will be temporarily suspended until such time as the _total
combined production of all Meadow Gold producers reaches 95% of
the total assigned quota."

4. The petition was submitted pursuant to section 81-23-
302 and 2-4-315, MCA, The proceedings are contemplated in
section 81-23-302, MCA.

MAR Notice No. B8-86-34 24-12/21/89
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5, The rationale for the proposed action is to permit the
purchase of outside milk at the plant blend price during
periods of critical short supply. Because current rules do not
permit outside milk to be pooled with quota milk, Meadow Gold
Dairies, Inc. is required ¢to pay the plant blend price for
outside milk purchases, although the milk dis classified as
class JII. This results in unneccessary milk procurement costs
to the distributor, If the quota rules are temporarily
suspended during periods of short supply, Meadow Gold will be
able to purchase milk from outside sources and pool that milk
with producer milk at its plant blend price, instead of using
it for class JII products and paying the plant blend price,

6. Interested persons may participate and present data,
views ‘'Oor arguments pursuant (o section 2-4~302, MCA, either
orally or in writing at the hearing or by mailing the same to
the Milk Control Bureau, 1520 E. 6th Avenue - rm 50, Helena,
MT 59620-0512, no later than January 22, 1990.

7., Geoffrey L, Brazier, Esq., 1424 9th Avenue, Helena,
Mountana, has been appointed as presiding officer and hearing
examiner to preside over and conduct this hearing, However,
the full board will sit in convened session at the hearing.

8, Authority for the board to take the action and adopt
the rules as proposed is in section 81-23-302, MCA. Such rules
if adopted in the form as proposed or in a mondified form, will
implement section B1-23-302, MCA,

MONTANA BOARD OF MILK CONTROL
MILTON J. OLSEN, CHAIRMAN

%,Z/ 7K

ael L. Letson, Director
artment of Commerce

Certified to the Secretary of State December 11, 19893,

24-12/21/89 MAR Notice No. 8-86-34
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BEFORE THE BOARD OF MILK CONTROL
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF RULE
8.86.301

In the matter of the proposed )
amendment of Rule 8.86.301 )
as it relates to class I )
price formula and c¢lass I )
wholesale prices ) PRICING RULES
)
)

DOCKET #97-89

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT
;SECTIDN 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED
ERSONS:

1. On Tuesday, January 30, 1990, at 10:00 a.m,, or as
soon thereafter as interested persons can be heard, a public
hearing will be held at the SRS auditorium, 111 N, Sanders
Avenue, Helena, Montana, The  hearing will continue at said
place from day to day thereafter until all interested prrsons
have had a fair opportunity to be heard and to submit data,
views or arguments,

2. The hearing will be held at the request of Clover Leaf
Dairy, located in Helena, Montana, Equity Supply Co., located
in Kalispell, Montana, Vita Rich Pairy, located in Havre,
Montana, and the Montana Jobbers Association, and upon the
board's own motion.

Petitioners propose to amend table II of ARM 8.86.301
(6)(b) and ARM 8.86.301(g){(C)(II), The reason given for the
proposed action 1is to set prices which are economicallv and
reasonably profitable. Petitioners assert that, without such
relief, they will be upable to remain in the milk business at a
profit and that each of them will lose money, go bankrupt, or
otherwise be obliged to retire.

The board also proposes on its own motion to consider
amending paragraphs (6)(b) and (14) of ARM 8.86,301 to change
the conversion factors to vreflect current data; to change
formula calculations from a monthly to a gquarterly calculation;
and to entertain evidence relative to the merits of those
changes, The base period on certain indexes in the formula has
been changed in recent orders, necessitating a revision in the
conversion factors used, The board will also consider the
effect af prices established by its Decembey 20, 1988, order
(Docket #89-88) adopting the language that presently is
contained in ARM B.86.301(6)(b), table II, The board's purpose
in noticing and considering thesge subjects is to pass any cost
savings realized in the distribution of milk back to the
consuming public,

MAR Notice No. 8-86-35 24-12/21/89
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3. The petitioners propose amending ARM 8.86.301 as
follows: (Full text of the rule is located at pages B8-2539
through 8-2549, Administrative Rules of Montana.)(new matter
underlined, deleted matter interlined)

"8.86,301 PRICING RULES

(1)-(6)(a) same as before proposed,

(b} The flexible economic formula which shall be used in
calculating minimum on-the-farm wholesale and retail, jobber,
wholesale, institutional and retail prices of c¢lass I milk in
the state of Montana utilizes a November, 1969 base equalling
100, an interval of 5,3 and consists of five (5) economic
factors. It is used to calculate incremental deviations from
the price which was calculated for the first quarter of 1974.
The factors and their assigned weights are as follows:

CONVERSION

FACTOR WEIGHT FACTOR
(i) Weekly wages - total private

revised 502 .4035187
(ii) Wholesale price index (US) 28% .2607076
(iii) Pulp, paper and allied

products (US) 122 1142857
(iv) Industrial machinery (US) 62 .0556586
(v) Motor vehicle and equipment

(us) . 4% . .0376294

T00%

NOTE: The reported revised weekly wages - total private
is seasonally adjusted by dividing each months revised figures
by the factors listed above in paragraph (6)(a).

The following table will be used in computing distributor
prices.

TABLE II

Handler incremental deviation from last official reading
of present formula. (December, 1973 -~ 122.,10; Formula Base =
November, 1969; Interval = 5.3.)

HARDLER INCREMERTAL

FORMULA INDEX DEVIATION
3437014784 101,30-105,54 -$ 0.02
$49700-453+24 106,60-110.84 - 0.01
$54730-158-54 111.90-116.14 0.00
$59760-163v84 [17.20-121.44 0.01
164r90-469rdh 122.50-126.74 0.02
$70+20-374vhb 127.80-132.04 0.03
$76750-470-74 133,10-137,34 0.04
180+80-185+04 138.40-142,64 0.05
$86710-100+34 143.70-147.94 0.06
$93v40-195+64 149,00-153.24 0.07
196+70-200+94 154.30-158,54 0.08

24-12/21/89 MAR Notice No. 8-86~35
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202:00-206:24 159,60-163.84 0.09
207:30-244734 164.90-169.14 0.10
212-60-246+84 170.20-174,44 0.11
237+90-228234 175.50-173,74 0.12
223:20-327+44 180.80-185,04 0.13
228+50-232+74 186,10-190,34 0.14
233:80-238-04 191.40-195.64 0.15
230:10-243:34 196.70-200.94 0.16
2hivh0-248v64 202,00-206,.24 0.17
249770-253v94 207.30-211.54 0.18
255:00-250+24 212.60-216,84 0.19
260:30-264+54 217,90-222.14 0.20
265+60-369+84 223,20-227.44 0.21
270+90-276v+4 228.50-232.74 0.22
276720-280r44 233.80-218.04 0.23
281+50-286+74 239,10-243.34 0.24
286+80-291:04 244.40-248.64 0.25

(c)=-(g)(1)(C) (1) same as before proposed.

(1I) The minimum retail price will be wmarked down by
tventy ¢we--and--three--tenths four percent ¢22¢3%) (241) to
arrive at the minimum wholesale dock pickup or delivery price.

(I11) ., "
AUTH: 81-23-302, MCA IMP: 81-23-302, MCA
4. The board is considering amending the rule as

follows: (Full text of the rule is located at pages 8-2539
through 8-2549, Administrative Rules of Montana.)(new matter
underlined, deleted matter interlined)

"8.86.301 PRICIRG RULES

(1)-(6)(a) same as before proposed.

(b) The flexible economic formula which shall be used in
calculating minimum on-the-farm wholesale and retail, jobber,
wholesale, institutional and retail prices of clasg I milk in
the state of Montana wvtilizes a November 1969 base equalling
100, an interval of 5.3 and c¢onsists of five (5) economic
factors. It is used to calculate incremental deviations from
the price which was <calculated for the first quarter of 1974,
The factors and their assigned weights are as follows:

CORVERSION
FACTOR WEIGHT FACTOR
(1) Weekly wages - total private
revised 50% .4035187

(ii) Wholesale price index (US) 28% 2607076 .7806202

(iii) Pulp, paper and allied

products (US) 12% 3342857 3299850
(iv) Industrial machinery (US) 6% +0556586 .1550846
(v) Motor vehicle and equipment

(us) 4% 0376294 ,0945103

100%
MAR Notice No. 8-86-35 24-12/21/89
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NOTE: The reported revised weekly wages - total private
is seasonally adjusted by dividing each months revised figures
by the factors listed above in paragraph (6)(a),

The following table will be used 1in computing distributor
prices,

TABLE 11
Handler incremental deviation from last official reading
of present formula. (December 1973 -~ 122.,10; Formula Base =

November 1969; Interval = 5.3,)
HANDLER INCREMENTAL

FPORMULA INDEX DEVIATION
143,70 - 147.94 -8 0,02
149.00 ~ 153,24 - 0.01
154.30 - 158.54 0.00
159,60 - 163.84 0.01
164,90 - 169.14 0.02
170.20 - 174.44 0.03
175.50 - 179,74 0.04
180.80 -~ 185,04 0.05
186.10 - 190,34 0.06
191.40 ~ 195,64 0.07
196.70 - 200,94 0.08
202.00 - 206.24 0.09
207.30 - 211,34 0.10
212.60 -~ 216,84 0.11
217,90 - 222.14 - 0.12
223,20 -~ 227.44 0.13
228.50 - 232,74 0.14
233.80 - 238,04 0.15
239,10 - 243.34 0.16
244,40 - 248,64 0.17
249,70 - 253,94 0.18
255.00 - 259.24 0.19
260.30 - 264,54 0.20
265.60 - 269.84 0.21
270.90 - 275.14 0.22
276,20 - 280.44 0.23
281,50 - 285.74 ! 0.24
286.80 - 291,04 0.25

{¢)-(13) same as before proposed,

(14) Menthiy Quarterly price announcements.

(a) Menthiy Quarterly price announcements will be issued
pursuant to vparagraph 6 of this rule. Producey, jobber,
institutional, wholesale, retail and on-the~farm wholesale and
retail prices will be wuniform and identical throughout the
state of Montana.

(b)) -

AUTH: 81-23-302, MCA IMP: 81-23-302, MCA

24-12/21/89 MAR Notice No. 8-86-35
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5. Specific factors which the board will take into con-
sideration in these proceedings will include, but may not be
limited to, the following:

(a) supplies of milk in adjacent and surrounding areas;

(b) actual prices being charged for unregulated milk in
the marketplace in Montana;

(¢) prices of milk in adjacent and surrounding areas;

(d) current and prospective supplies of milk in relation
to current and prospective demand for such wmilk for all
purposes;

(e) cost factors in distributing milk, which shall
include, among other things, prices paid by distributors for
equipment of all types required to process and market milk,
and prevailing wage rates in this state;

(f) cost factors in jobbing milk, which shall include,
among other things, raw product and ingredient costs, carton or
other vpackaging costs, processing costs, and that part of
general administrative costs of the supplying distributor
which may properly be allocated to the handling of milk to the
point at which such milk is at the supplying distributor's
dock, egquipment of all types required to market milk, and
prevailing wage rates in the state,

6. In its consideration on the merits of the proposals
in this matter, the board takes official notice as facts within
its own knowledge of the following:

TABLE A

The most current cost survey conducted by staff of the Milk
Control Bureau shows a simple average dock cost for the period
November 1, 1987, through April 30, 1988, as follows (raw
product costs published, reflect a current cost of $15.85 per
CWT):

RAW PROD CRTN/INGR PROCESS GEN/ADMK DOCK
ITEM COSTS COSTS COSTS COSTS COSTS

RN AR N A NN R IR R A NN E T IR AN AN ST A E R C SN NSRS E MR O N T

WHOLE MILK

1/2 Gal .67440 .08073 14443 .05470 .95426
Gallon 1.34879 .16178 25537 . 10940 1.87534
LOWFAT 2%

1/2 Gal .60596 .08071 14443 .05470 .88580
Gallon 1.21192 16245 .25537 .10940 1,73914
SKIM MILK

1/2 Gal © ,50013 .08874 .15391 06046 .80324
Gallon 1.00027 .17970 .24246 .09914 1.52157

MAR Notice No. 8-86-35 24-12/21/89
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TABLE B
The most current cost survey conducted by staff of the Milk
Control Bureau shows delivery costs for period November 1,
1987, through April 30, 1988, as follews:

DOCK COST DROP DEL TL DROP WHOLRSALE* TL WHLS

ITEM TABLE B COSTS DEL COST DEL COSTS DEL COSTS
WHOLE MILK

1/2 Gal .95426 .07854 1.03280 217569 1.12995

Gallon 1,87534 .15709 2.03243 235139 2.226713

LOWFAT 2%

1/2 Gal  .88580 07854 .96434 17569 1.06149

Gallon 1.73914 .15709 1.8962) 35139 2.09053

SKIM MILK

1/2 Gal .80324 .08902 .89226 ,19912 1.002136

*"Wholesale Del Costs” were applied to the units sold at dock,
drop shipment, and full service prices.

Note: The survey in table A and B involved costs of two major
processing plants in Montana,

TABLE C
Costs of processing and distributing milk as presented by
FEquity Supply Co. in Docket #93-39:

RAW PROD CRTN/INGR PROCESS DIST TOTAL
ITEM COSTS €OSTS COSTS COSTS COSTS
Whole Milk
Gallon 1.20110 .165113 .44930 .27200 2.08753
Lowfat 2%
Galion 1.03861 .1651) 44030 .26400 1.90804
TABLE D

Bid prices for sales to Malmstrom Air Force Base for period
January 1, 1990, through March 1990:

WHOLE MILK LOWFAT MILK

1/2 cal _ Gal. 1/2 Gal _ Gal.

UNIT PRICE .98 1.96 .90 1.80
TABLE E

Country Classic milk prices on Wyoming program for Montana
stores beginning December 1, 1989:

WHOLE MILK~GALLON LOWFAT MILK-GALLON

DARIGOLD PRIVATE LABEL DARIGOLD PRIVATE LABEL
UNIT PRICE $2.36 §2,215 $2.2) 52.11

Note: Freight of $.165 per gallon is included.
24-12/21/89 MAR Notice No. 8-86-35
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TABLE F

Margins between vretail prices and raw product costs for
selected cities for the last week of July and first week of
August 1989: (Comparison is made on a gallon of whole milk.)

RETAIL RAW PROD. NET

PRICE COST MARGIN
Kellogg, ID §2.51 $1.09530 $1.41470
Spokane, WA 2,52 1.09530 1.42470
Moscow, 1D 2.57 1.06083 1,50917
Twin Falls, ID 2,33 1,06083 1.26917
Boise, ID 2.29 1.06083 1.22917
Jackson, WY 2,42 1.09424 1.32576
*Sheridan, WY 2.63 1.20731 1,42269
“Gillette, Wy 2.84 1.1647) 1.67527
*Rapid City, SD 2.65 1.17180 1.47820
*Cheyenne, WY 2,35 1.1849) 1.16507
*Laramie, WY 2.49 1,18493 1.30507
*Casper, WY ' 2.39 1.18493 1.20507
*Powell, WY 2.58 - 1.20731 1.37269
*Montana 2.65 1.20731 1.44269
Montana 2.63 1,18921 1.44079
*August price

TABLE G

Retail price comparisons on a gallon of whole milk for
selected cities for the last week of July and first week of
August 1989:

HIGH VOLUME LOW VOLUME PRICE
AVERAGE PRICE AVERAGE PRICE RANGE
Kellogg. ID $2.51 $2.60 $2.49-2.60
Spokane, WA 2.52 2.61 2.47-2.89
Moscow, ID 2.57 2.43 2,35-2.61
Twin Falls, ID:* 2.3 2,21 2,15-2,69
Boise, ID 2.29 2.14 2,09-2.48
Jackson, WY 2.42 2.36 2,29-2.45
*Sheridan, WY 2.63 2.44 2.39-2.89
*Gillette, Wy 2.84 2.57 2,49-3,09
*Rapid City, SD 2.65 2,52 2.35-2,83
*Cheyenne, WY 2.35 2,35 2,17-2.49
*Laramie, WY 2.49 2.38 2,37-2.59
*Casper, WY 2.39 2.46 2.22-2,69
*Powell, WY 2.58 2,69 2,45-2.74
*Montana 2.65 ——=- ———
Montana 2.63 —— - —_——

*August price

MAR Notice No, 8-86-35 24-12/21/89
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7. The board takes official notice that Meadow Gold
Dairies and Country Classic Dairies represent 82.14% of the
total fluid milk volume for 1988,

8. The board takes official notice of changes in the
marketplace and of the fact that Country Classic in November
sold 49,51% of its total wholesale dollar volume through the
grocery warehouse system,

9. The board takes official notice that the cost of
transporting packaged milk 198 miles from Bozeman, Montana to
Powell, Wyoming is approximately S$0.043 per gallon, based on
current freight charges submitted by Associated Food Stores to
Country Classic Dairies, Inc,

10, The burden is on the Petitioners to prove that their
requested amendment would be beneficial to the publiec and in
the public interest.

11. 1Interested persons may participate and present data,
views, or arguments pursuant to Section 2-4-302, MCA, either
orally or in writing at the hearing or by mailing the same to
the Milk Control Bureau, 1520 East Sixth Avenue, Room 50,
Helena, MT 59620-0512, no later than lJanuary 22, 1990.

12. Mr, Geoffrey Brazier, 1424 Ninth Avenue, Helena,
Montana, has been appointed as presiding officer and hearing
examiner to preside over and conduct the hearing.

MONTANA DEPARTMENT OF COMMERCE

Micael L. Letson, Director

Certified to the Secretary of gtate December 11, 1989,
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BEFORE THE BOARD OF MILK CONTROL
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENTS OF
RULES 8.86,501 THROUGH
8.86.506 - QUOTA RULES,

In the matter of a proposed
amendment of Rules 8,86.501
through 8.86,506 and a pro-
posal for a statewide pooling
arrangement as it pertains to
producer payments AND OR A PROPOSED STATEWIDE
POOLING ARRANGEMENT - POOLING

RULES

DOCKET ##98-89

TO: ALL LICEKSEES UNDER THE MONTANA MILK CONTROL ACT
(SECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED
PERSONS :

1. On Tuesday, January 30, 1990, at 11:00 a.m., or as
soon thereafter as interested persons ¢an be heard, a public
hearing will be held at the SRS auditorium, 111 N. Sanders
Avenue, Helena, Montana. The hearing will continue at said
place from day to day thereafter until all interested persons
have had a fair opportunity to be heard and to submit data,
views or arguments,

2. The hearing will be held at the request of Clover Leaf
Dairy, Helena, Montana. Petitioner proposes tp amend ARM
8.86.501 through ARM 8.86.506 and to adopt new rules to
establish a statewide pooling arrangement as a method to pay
producers.

3. The petitioner proposes amending ARM 8.86.501 through
8.86.506 as follows. (Full text of the rule 1is located at
pages 8-2555 through 8-2562, Administrative Rules of
Montana.)(new matter underlined, deleted matter interlined)

"8.86.501 QUOTA DEFINITIONS (1) The following definitions
apply to ARM 8.86.,502, .86,.503, B8,86.,504, B8.86.50% and
8.86,506 unless the context othervise requires:

(a) "Rligible producer”" is a producer who:

(1) is actively producing and selling milk to a Montana
Meadew-Geld plant at the time #he this plan becomes effective;

ar

Ti
8

(ii) is approved by a--Meadew--6eid the plant and
acquires quota pursuant to ARM_ 8.86.505(1)(d) additienal
acsignmento-te-guota-miltk; or

(iii) acquires quota through transfer.

(b)-(¢c) same as before proposed.
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(d) "Quota milk" means that share of producer milk
received during the momnth from a pool dairyman which falls
within the limits of a figure computed by multiplying such pool
dairyman's quota by the number of days in the month.

(e) "Excess milk" means all of the milk received from a
poo}l dairyman during the month which is in excess of his quota
milk.

(f)~(h) same as before proposed,”

AUTH: 81-23-302, MCA IMP: 81-23-302, MCa

8.86,502 INITIAL DETERMINATION AND/OR LOSS OF QUOTA

(1) Each eligible producer's initial quota will be based
upon his highest total production from one--ef--the-fnilowing
periods:

tal--5eptember-1:-1986-throvgh~-Avguat-31:-198%¢

éb)--Hareh-1:-1987-throuvgh-February-29--39884-0r

¢er----ontendar--year--1985-~-throvgh-~eatendar--year-98%y
Divide-the-totat-pounds-pf-mitk--by-the--number-of--days-in-the
seleeted-peried--abover—--(An-an-examples-divide-the-three-year
period-by-$695+y) the one-year period immediately preceding the
effective date of this plan, divided by 365, The guota for
eligible producers who are participating in the quota plan for
Meadow Gold and Black Hills producexrs contained in ARM
8.86.501 through 8.86.506 on  the effective date of thig plan
shall be the quota in effect for those producers as_of that
date,

(2) same as before proposed. )

(3) The administrator will promptly notify each eligible
producer {in writing of his computed quota, enter such
information on the official records of the milk control bureau
and thereafter continue to maintain a current and up-to~-date
record of each eligible producer's quota pounds whether the
quota was received pursuant to oparagraph 1 and 2 hereof or
another paragraph hereof or through transfer., The Meadew-Gold
Montana plant will be notified of the propduction history and
quota assignment for each eligible producer, Upon request of
such notice, each Meadew--Gold Montana plant shall promptly
post in a conspicuous place in its facility a list showing each
eligible producer's quota.

(4)~(6) same as before proposed."”

AUTH: B81-23-302, MCA IMP: 81-23-302, MCA
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8.86.503 ADDITIONAL ASSIGNMENT TO QUOTA MILK

(1) A producer who does not hold quota and has not
transferred quota to another person during the preceding vyear
but now has been accepted by a Meadew-Geid Montana plant as a
producer shall have a portion of his marketing of milk assigned
to quota milk each month in accordance with the following
schedule of percentages for the respective months of the year
is an eligible producer,

PERCENTAGE TO BE

MONTHS ASSIGNED TO _QUOTA MILK
April through August 20%
All other months 35%"
AUTH: 81-23-302, MCA IMP: 81-23-302, MCA

8.86,504 TRANSFER OF QUOTA

(1)-(a) same as before propesed.

(b) The producer committee, the Mradew-Geid Montana
plant, and the administrator must be notified in writing by the
proposed quota transferer at least ten (10 days prior to the
first day of the month during which the transfer is
contemplated. Such notice must include the name of the
prospective transferee, the effective date of the proposed
transfer, and the amount of quota to be transferred. .

{(¢)~(d) same as before proposed.

(e) A quota transfer may be made only to-an eligible
producer or one who has been accepted by a Meadow--Gold Montana
plant as a producer not later than the last day of the month
during which the transfer is contemplated.

(f)-(i) same as before proposed.”

AUTH: 81-23-302, MCA IMP: 81-23-302, MCA

"“8.86,505 READJUSTMENT AND MISCELLANEOUS QUOTA RULES

(1)(a)-(iv) same as before proposed.

(b) No quota will be readjusted before January 1990,
Provided that Mesdew-6e}d Montana plants have sufficient milk
during September, October, November and December of 1989 and
1990, no quota will be readjusted before January 1991.

(c) same as before proposed.

(d) On or before the first day of April each year vhere
applicable, the administrator shall calculate each eligible
producer's additional quota to be assigned in accordance with
the following computations:

(i) compute the total pounds of class 1 and class II
milk of all Meadaw--Geid Montana plants during the twelve (12)
month period ending February 28 immediately preceding;

(ii) P

AUTH: 81-23-302, MCA IMP: B81-23-302, MCA
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"8.86.506_ PRODUCER COMMITTEE

(1) same as before proposed.

(2) The producer committee shall consist of Aine-¢93
eight eligible producers. Fwo--¢23 One producers will be
selected by the eligible producers supplying each of the seven
(7) Meadow--68id plants located at--Billings;--Great-Falle;
Kalispeii-and-Misseuias in Montana and approved by the board of
milk control. ©nme-{}}-predueer The remaining producer member
will be selected by ali--eligible-produeers the seven above
designated quota committee members,

(3) same as before proposed.

(4) The producer committee will invite each Meadew-Geild
plant manager or his designated representative to attend its
meetings, Each Meadew---60id manager or his designated
representative will not have a vote in any decision of the
producer committee,

(5) .-

AUTH: 81-23-302, MCA IMP: 81-23-302, MCA

4, The petition submitted by Clover Leaf Dairy asks the
board to adopt new rules calling for the pooling of returns
from all grade 'A' milk marketed by milk producers in Montana
to, or through, distributors regulated under the authority of
the state of Montana, under terms described in material
submitted with, and attached to said petition.

The said petition also proposes that the distribution of
pool monies to milk producers be controlled by rules resuvlting
from incorporating the current Meadow Gold quota plan into a
statewide pool, which procedures are described in material
submitted with and attached to the petition and addressed in
item 3 hereof.

5. The said petitions and attachments are too voluminous
to reproduce or describe in detail in this notice. Copies of
the documents mentioned in- paragraph (4) are available for
inspection during regular business hours, at the offices of the
Department of Commerce, Milk Control! Bureau, 1520 Bast Sixth
Avenue, Room 50, Helena, Montana 59620-0512. Copies will be
provided upon request and payment of copying charges. Requests
for copies should be made to the bureau by visiting or writing
the address egiven in this paragraph or telephoning (406)444-
2875,

6. The purpose for the petition is to establish a state-
wide pooling arrangement with a statewide gquota plan.

The rationale for the petition is to stabilize the milk
industry in Montana so consumers will be better assured of an
adequate and wholesome supply of milk.

It is asserted that the statewide pool and gquota plan
would stabilize the marketing of milk in Montana by spreading
the cost of surplus among all producers, rather than a few,
thus ensuring the survival of more producers,
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7. Persons known to have a possible interest in this
proposal are . milk producers, producer-distributors,
distributors and the consuming public.

8. The petition was submitted pursuant 1o section 81-23-

302 and 2-4-315, MCA. The proceedings are contemplated in
subsections 81-23-302(14), MCA, in particular,
9. Specific factors which the board will take into

consideration in these preceedings will include, but not be
limited to the following:

A, Production and marketing practices which have
historically prevailed statewide. (This is an express
requirement of subsection 81-23-302(14), MCA.)

B. Possible impact of the proposal upon individual

producers supplying individual distributor plants,

C. Possible impact of the proposal upon the adequacy of
the supply of milk within the state. :

D. Possible impact upon the quality of rilk available to
the consumers,

E. Possible impact upon wholesale and retail prices of
milk,

F. Possible impact upon the ability of Montana producers
to supply Montana's market requirements,

G. The possibility that the proposal will invite
supplies of milk from neighboring states.
H, Possible impacts wupon the supplies of milk in

individual plant pools.

160. In its consideration on the merits of the petition,
the board takes official notice as facts within 1its own
knowledge of the following:

TABLE I

Producer prices in adjacent and surrounding arras - Oct, 1989
CLASS 1 CLASS I1I CLASS III BLEND

PRICE ERICE PRICE PRICE

Pacific N.W, 14.27 13.87 13.87 14,05
5.W, Idaho-E, Oregon 13.87 13.87 13.87 13.94
Western Colorado 14,37 13.87 13.87 14,33
Great Basin 14,27 13.87 13.87 14.15
Eastern Colorado 15,10 13.87 13.87 14.64
Rapid City 14.42 13.87 -— 14.05
North Dakota 13.70 13.87 13,32 “12.82
Montana 15,37 13,49 11.51 14,31

*# Sept. blend price
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TABLE I1

Supplies of milk which are available in Montana and surrounding
areas — October 1989

CLASS 1 CLASS 11 CLASS 111
UTILIZATIOQN UTILIZATION UTILIZATION
Pacific N.W. 177,571,815 37,739,967 231,554, 242
S.W, Idaho-E. Oregon 12,543,707 7,450,732 11,865,739
West & Fast Colorado 64,537,694 17,508,162 28,280.646
Great Basin 67,321,070 8,743,042 77,181,583
Western North Dakota 8,564,008 391,604 279,197
Montana 17,846,884 2,639,010 3,224,202
TABLE III

Comparison of actual blend prices paid to prices received if
receiving a uniform blend price for October 1939,

AT 3,50%
AT 3.50% ACTUAL BLEND
ACTUAL BLEND POOLING NET INCREASE
PRICE RC'D PRICE RC'D OR DECREASE
BH Milk Producers $14.25 $14,.31 $ - .06
Clover Leaf Dairy $14.70 $14.31 - .39
Country Classic $13.94 $14.31 + .37
Equity Supply Co. $14,78 $14.,31 , - .47
Meadow Gold $14.50 $ta.31 - .19
Safeway Stores $13.95 $514.31 + .36
Vita Rich Dairy S14.64 514.31 - .33
Average of Plants $14.31 $14.31 $ .00
TABLE IV
Disparity of biend prices paid individual producers and
differences 1in transportation rates for Oct. 1989 are as
follows:
NET BLENKD
BLEND PRICE FARM-TO-PLANT PRICE PAID
PAID PER CWT HAUL CHARGED PER CWT AFTER
BEFORE FREIGHT PER CWT FREIGHT
BH Milk Producers §14.25 $ .83 $13.42
Clover Leaf Dairy $14.70 § .80 $13.90
Country Classic $13.94 $ .74 $13,20
Bquity Supply Co. $14.78 5 .18 $14.40
Meadow Gold 514,50 § .93 $13.57
Safeway Stores $13.95 S 45 $13.59
Vita Rich Dairy S14.64 $1. 513,34
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TABLE V

Costs of transporting milk in ARM 8.86,301(9):

DISTANCE IN MILES MAXIMUM FREIGHT ALLOWANCE

5 to 50 $ + 25
51 to 75 .40
76 to 100 .50

101 to 150 .64
151 to 200 .85
201 to 250 1.06
251 to 300 1.28
301 to 350 1.49

11. The board takes notice that more tham 78% of the milk
produced in the United States is paid for wunder one form of
pooling arrangement or another.

12, 1Interested persons may participate and present data,
views, or arguments pursuant to section 2-4-302, MCA, either
orally or in writing at the hearing or by mailing the sam- to
the Milk Contrel Bureau, 1520 Past $ixth Avenue, Room 50,
Helena, MT 59620-0512, no later than January 22, 1990,

13, Mr. Geoffrey Brazier, 1424 Ninth Avenue, Helena,
Montana, has been appointed as presiding officer and heaving
examiner to preside over and conduct the hearing.

14, Authority for the board to take the action and adopt
the rules as proposed is in section 81-23-302, MCA, Such rules
if adopted in the form as proposed or in a modified form, will
implement section 81-23-302(1)(14), MCA.

MONTANA DEPARTMENT OF COMMERCE

BY:

el L. Letson, Directar

Certified to the Secretary of ate December 11, 1989,
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REFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MOUTANA

In the matter of the ) NOTICE OF PUBLIC HEARING ON PROPOSED
amendment of Endorse-~ } AMENDMENT OF ARM 10.57.301, ENDORSE-
ment Information and ) MENT INFORMATION AND MNEW RULE I,
Endorsement of Com- ) - ENDORSEMEUT OF COMPUTER SCIENCE
puter Science Teachers) TEACHERS

TO: All Interested Parsons

1. On  Fabruary 2, 1990, at 1:30 P.M., or as soon
thereafter as it may be heard, a public hearing will be held
in the Conference Room, Education Building, 33 So. Last Chance
Gulch, Helena, Montana, in the matter of the amendment of ARM
10.57.301, Endorcement Information and New Rule I, Endorsement
of Computer Science Teachers.

2. The rule as proposed to hbe amended provides as
follows:

10.57.301 ENDORSEMENT INFORMAIION (1) and (2) remain the
same,

(3) Appropriate teaching areas acceptable for certificate
endorsement include: social sclence, history, economics,
sociology, geography, political science, economics-sociology,
dramatics, journalism, elementary education, l!ibrary (K-12),
speech-drama, *foreign language, mathlematics, science, physical
science, reading (K-12),  physics, chemistry, biology, earth
science, agriculturs, industrial arts, home economics,
distributive aeducation, trade ani industry, business
education, business education with shorthand, music (k-12),
art (K-12), physical ~ducation and health (K-12), guidance and
counseling (K-12), special eduacation (K-12), psychology,
computer sciencae. {Effective January 1, 1991, foreign
language will he a K-12 endorsement.)

{4) through (8) remain the same,

AUTH: Sec. 20-4-102 MCA

IMP: Sec. 20-4-103, 20-4-106 HMCA

3. The new rule as proposed provides as follows:

RULE I ENDORSEMENT OF COMPUTWR SCIENCE TEACHERS (1) For
the prospective teacher in core computaer science the program
shall:

(a) include computer science prerequisite to, consistent
with, and substantially beyond that which the teacher may be
expected to teach:

(b) develop a competence in programming that will prepare
the teacher to be able to program and to teach advanced
placement computer science c¢ourses; topics c¢overed shall
include: :

(1) problem solving techniques and strategies,

(i) modern algorithm design methodology,

(iii) algorithm analysis in terms of time and space
complexity,
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(iv) algorithm verification techniques,

(v) competence in at least two programming languages
widely used in secondary education settings, and

(vi} program testing:

{(c) provide a basic introduction to the major subject
areas of computer science: algorithms and data structures,
programming languages, architecture and machine-dependent
programming, numerical and symbolic¢c computing, operating
systems, software methodology and engineering, database and
information retrieval, artificial intelligence and robotics,
and human-computer communication;

(d) provide a basic introduction to computer science
theory including computability and intractable problems;

(e) include the history, current trends, career
opportunities, and future directions of computing and computer
science; and

(£) include the impact of computers on society and the
ethical and moral obligations inherent in the use of computer
hardware and software.

(2) For the prospective teacher 1in applications and
instructional uses of computers the program shall:

fa) develop the competence to wuse and teach common
software packages, including:

(i) database,

(ii) graphics,

(iii) networking/telecommunications,
(iv) spreadsheet,

(v) word processing, and

(vi) operating systems and utilities;

(b) include content studies and experiences relevant to
the computer sciences curricula grades 5-12;

{c) provide competence in the use of computers for
¢lassroom management;

(d) 1include a study of effective pedagogical uses of
computers and software in the instructional process;

(e) develop an awareness Oof resource materials such as
jonrnals, sources of computers and software, computar
conferences, and professional nrganizations;

(£} provide competence in proper keyboarding technique;

(g) develop competence in basic trouble-shooting and
maintenance of the kinds of computer equipment commonly found
in an educational setting; and

(h) provide a basis for evaluating, selecting and
purchasing c¢lassroom hardware and software.

AUTH: Sec. 20-2-114 MCA

WP Sec, 20-2-121 MCA

4. The board is proposing this amendment and new rule to
add a computer science endorsement area in response to
recommendations by the Office of ©Public Instruction, the
colleges/ universities, teachers, and a task force appointed
to investigate the addition of the endorsement.

5. Interested persnns may present their data, views or
arguments either orally or in writing te Alan HNicholson,
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Chairperson of the Board of Public Education, 33 South Last
Chance Gulch, HYelena, Montana 59620, no later than February 2,
1990,

6. Alan Nicholson, Chairperson, and Claudette Morton,
Executive $ecretary to the Board of Public Education, 33 Sruth
Last Chance Gulch, Helena, Montana, hrave been designated to
preside over ~and conduct the hearings.

In the matter of the ) NOTICE OF PUBLIC HEARING ON PROFPOSED
amendment of Eolicy ) AMENDMENT OF ARM 10.65.101, POLICY
Governing Pupil Instruc-) GOVERNING PUPIL IHSTRUCTION-RELATED
tion-Related Days }  DAYS APPROVED FOR FOUNDATION PROGRAM
Approved For Foundation ) CALCULATIONS, AND ARM 10.65.103,
Program Calculations and) PROGRAM OF AFPROVED PUPIL INSTRUC-
Frogram of Approved ) TION-RELATED DAYS
Instruction-Related Days)

TO: All Interested Perzons

1. On Fabrunary 2, 1990, at 2:00 P.M., or as soon
thereafter az it may be heard, a public hearing will be held
in the Conference Room, Education Buildting, 33 So. Last Chance
Gulch, Helena, Montana, in the matter of the amendment of ARM
10.65.101, Policy Governing Pupil Instruction-Related Days
Approved For Foundation Program Caleculations, and ARM
10,65.103, Program of Approved Pupil Instruction-Related Day=,

2. The rules as proposed to bte amended provide as
follows:

10.65.101 POLICY GOVERNING PUPIL INSTRUCTION-RELATED DAYS
APPROVED FOR FOUNDATION  PROGRAM CALCULATIONS (1) & =school

which in any year was 1in session for at "least 180 pupil
instruction days may count for the Eoilewing year's foundation
program a maximum of seven PIR days with a minimum of three of
the days for instructional and professional development
meetings or other appropriate in-service training. tetal -ef
Ret-more- thar geven-days  These seven PIR days in addition to
the required 180 pupil 1instructien days may be counted
provided that gsuch additional days were used for one or more
of the following purposes in accordance with the reqgulations
hereby established:

(a) Pre-seheel Sstaff orientation held prior to the
beginning of pupil instruction for the purpose of organization
of the school year,

{b) Staff professional development programs scheduled
during the year for the purpose of improving instruction which
may include professional---orjantzations---iratrpetionat--and
profesaional- development--pregramas---If--the - Hotrict--ineludes
statewide - professional--organizat-ions'--proegrames- as--part--of -t
ataff---development - -t - - must- - - provide---alternative---statf

development -fer-these not~attending+ annual instructional and
professional development meetings. If the disgtrict includes
annual instructional and professional development (1PD)
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(iv) algorithm verification techniques,

(v) competence in at least two programming languages
widely used in secondary education settings, and

{vi) program tesking:

(c) provide a basic introduction teo the major subject
areas of computer science: algorithms and data structures,
programming languages, architecture and machine-dependent
programming, numerical and symbolic computing, operating
systems, software methndology and engineering, database and
information retrieval, artificial intelligence and robotics,
and human-computer communication;

(d) provide a basic introduction to computer science
theory including computability and intractable problems;

(e) include the history, current trends, career
opportunities, and future directions of computing and computer
science; and

(£} include the impact of computers on society and the
ethical and moral obligations inherent in the use of computer
hdrdware and software,

(2) For the prospective teacher in applications and
instructional uses of computers the program shall:

{a) develop the competence to .wse and teach common
software packages, inecluding:

(1) database,

(ii) graphics,

(iii) networking/telecommunications,

{iv) spreadsheet,

(v) word processing, and

(vi) operating systems and utilities;

(b) include content studies and exXperiences relevant to
the computer sciences curricula grades 5-12;

(¢) provide competence {n the use of computers for
classroom management:

(d) 1include a study of effective pedagogical uses of
computers and software in the instructional process;

(e) develop an awareness of regource materials such as
journals, sources of computers and software, computer
conferences, and professional organizations;

(£) provide competence in proper keyboarding technique;

(g) develop competence 1in Dbasic trouble-shooting and
maintenance of the kinds of computer equipment commonly found
in an educational setting; and

(h) provide a basis for evaluating, selecting Aand
prurchasing classroom haridware nnd software.

AUTH: Sec, 20+2-114 MCA

THP: Sec. 20-2-121 MCA

4, The board is proposing this amendment and new rule to
add a computer =science endorsement area in response to
recommendations by the Office of Public Instruction, the
colleges/ universities, teachers, and a task force appointed
to investigate the addition of the endorsement.

5. Interested persons may present their data, views or
argquments either orally or in writing to Alan HNicholson,
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Chairperson of the Board of Publi¢ Education, 33 South Last
Chance Gulch, Helena, Montana 59620, no later than Fehruary 2,
1990,

6. Alan HNichnlgon, Chairperson, and (Claudette Morton,
Executive Secretaty to the Board of Public Eduecation, 33 South
Last Chance Gulch, Helena, Montana, hrave been designated to
preside ovet and conduct the hearings.

In the matter of the ) NOTICE OF PUBLIC HEARING ON PROPOSED
amendment of FPolicy ) AMENDMENT OF ARM 10.65.101, POLICY
Governing Pupil Instruc-) GOVERNING PUPIL IHSTRUCTION-~RELATED
tion-Related Days ) DAYS APPROVED FQR FOUNDATION PROGRAM
Approved For Foundation ) CALCULATIONS, AND ARM 10.65.103,
Program Calculations and) PROGRAM OF APPROVED PUPIL INSTRUC-
Program of Approved ) TION-RELATED DAYS
Instruction-Related Days)

TO: All Interested Persons

1. On Februnary 2, 1990, at 2:00 P.M., or as soon
thereafter as it may be heard, a public hearing will be held
in the Conference Room, Education Building, 33 So. Last Chance
Gulch, Helenra, Montana, in the matter of the amendment of ARM
10.65.101, Policy Governing Pupil Instruction-Related Days
Approved For Foundation Program Calculations, and ARM
10.65.,103, Program nf Approved Pupil Instruction-Related Day=,

2. The rules as proposed to he amended provide as
follows:

10,65.101 POLICY GOVERNING PUPIL INSTRUCTION-RELATED DAYS
APPROVED FOR ~ FOUNDATION PROGRAM CALCULATIONS —~ (1T A school
which 'in any year was 1n session for at least 180 pupil
instruction days may count for the felilewing year's foundation
program a maximum of seven PIR days with & minimum of three of
the days for_ Tnstructional ~and “professional development
meetings or other appropriate in-service training. tekal-ef
nek- more- that- geven-days These seven PIR days In addition to
the required 180 pupil instruction days may be counted
provided that such additional days were used for one or more
of the following purposes in accordance with the regulations
hereby established:

(a) Pre-scheel Sstaff orientation held prior- to the
beginning of pupil instruction for the purpose of organization
of the school vyear.

(b} Staff professional development programs scheduled
during the year for the purpose of improving instruction which
may include professionsl---organitzattons---trastructional--and
professionai- development--programa:---H--ehe-+Hstrict--ineludes
skakewide - professiomal-—erganrizat-tone'--pregrams-as- part-of -t kg
gtaff---developmentr- -t - - must- -- provide---alkernative---staff
development-for-those -not--akkending- annual instructional and
professional development meetings. If the district i1ncludes
annual instructional and professional development {IpD)
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meetings as part of its professional development reguirement
referred to in ARM 10.55.714, the participation of the entire
professional staff is required, Staff may attend either the
instructional and professional development meetings or other
appropriate inservice training as prescribed by the board of
fristées, T
- {c] Parent-teacher conferences for the purpose of
acquainting parents with the school and the progress of their
children. This day may be divided into hourly increments so
as to provide six [(6) hours over two (2) days and may occur in
addition to, but may not duplicate, a pupil instruction (PI)
Jay.

7 {d) remains the same.

(e} A school district may count for the felilewing year's
foundation program a total of not more than three and one-half
days in addition to the required 90 pupil instruction days for
kinderaqarten purposes, provided that such additional days were
used for one or more of the above-named purpos:s and upon
proper submission of the application to the state
superintendent.

AUTH: Sec. 20-2-121, 20-2-121(6) MCA

IMP: Sec. 20-1-304 MCA

10.65,103 PROGRAM OF APPROVED PUPIL INSTRUCTION-~RELATED
DAYS (T} A copy of the program planned and executed for each
approved day (except the state-+teachers’--asseeiatisn annual
instructional and professional development meetings) must be
kept on file in the office of the appropriate schtool
official. Such program may be subject to review Ly the state
superintendent of public instruction.

(2) The program for each approved day referred to in ARM
10.65.101 (1)(a)-{d) shall be planned and executed so as to
require the participation of the entire professional staff for
at least six hours, unless noted otherwise.

(3) Remains the same.

AUTH: Sec. 20-2-121 MCA

IMP: Sec. 20-1-304 MCA

3. The board is proposing the amendments to these two
rules to clarify foundation program requirements for pupil
instruction-related days, professional development and puril
instruction days.

4, Interested persons may present their data, views or
arguments either orally or in writing to Alan W#icholson,
Chairperson of the Board of Public Education, 33 South Last
Chance Gulch, Helena, Mnntana 59620, no later than February 2,
1990,

5. Alan HNicholson, Chairperson, and Claudette Morton,
Executive Secretary to the Board of Public Education, 33 Sonth
Last Chance Gulch, Helena, Montana, have been desiagnated to
preside over and conduct the hearings.
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LAN NICHOLS
BOARD OF PURU

IC EDUCATION
BY:

Certified to tha Secreotary of State December 11, 1989.
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BEFORE THE DEPARTMENT OF INSTITUTIONS
OF THE STATE OF MONTANA

In the matter of the pro- ) NOTICE OF PROPOSED AMENDMENTS
posed amendments of Rules ) OF RULES 20.3.202, 20.3.207,
20.3.,202, 20.3.207, 20.3.216,) 20.3,216, 20.3.402, 20.3.4105,
20.3.402, 20.3.405, 20.3.409,) 20.3.409, 20.3.503, PER~
20.3.503, pertaining to de- ) TAINING TO DEFINITIONS,
finitions, clients rights, ) CLIENTS RIGHTS, OUTPATIENT
outpatient component require-) COMPONENT REQUIREMENTS, CER-

ments, and certification } TIFICATION SYSTEM FOR CHEMI-
system for chemical depend- ) CAL DEPENDENCY PERSONNEL,
ency personnel, chemical ) CHEMICAL DEPENDENCY EDUCA-
dependency education course ) TION COURSE REQUIREMENTS -
requirements - ACT. ) ACT.

NO PUBLIC HEARING
CONTEMPLATED

TO: ALL INTERESTED PERSONS

1. On February 23, 1990, the Department of
Institutions proposes to amend Rules 20.3.202, 20.3.207,
20.3.216, 20.3.402, 20.3.405, 20.3.409, 20.3.503 ARM to
implement the statutory changes mandated by Chapter Law 476
(HB 425) 1989 Legislative session.

2. The rules as proposed to be amended provide as
follows:

20.3.202 DEFINITIONS 1In addition to the terms defined
in section 53-24-103 MCA,

(1) and (2) remain the same.

{3) "Aftercare" means counseling services provided to_a
client, who has completed inpatient or intensive outpatient
care, to enhance the chances of recovery. This service is
provided at least once weekly {generally group) for a period
of at least 12 weeks.

{3) through (11) remain the same but will be renumbered.

(13) "Intensive out-paticnt" means a structured out-
patient program providing at least 8 hours of counseling and
chemical dependency education services per week for a
duration of 4-6 weeks.

{12) through (43) remain the same but will be

renumbered,
AUTH: 53-24-105 MCA IMP: 53~24-305 MCA
20.3.207 ALL PROGRAMS =~ CLIENTS RIGHTS (1) all

approved chemical dependency treatment programs shall make
reasonable efforts to assure the right of each client to:
{a) Be treated with respect and dignity.
ta} through +d} remain the same but will be relettered,
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fte) Not be subjected by program staff to physical,
psychological, or sexual abuse, corporal punishment, or
other forms of abuse administered against their will
including being denied food, clothing or other basic
necessities.

t£f} remains the same but will be relettered.

(h) Have access to an_established client grievance
procedure.
AUTH: 53-24-105 MCA IMP: 53-24-305 MCA

20.3.216 OQUTPATIENT COMPONENT REQUIREMENTS

{1) remains the same.

(2) Outpatient services shall include:

(2)(a) through (d) remains the same.

(e) Assessments and evaluationz shall be conducted by
a certified er-eiigible chemical dependency counselor based
on at least 3 cross-referenced diagnostic instruments.

(3) through [6) rcmains the same.

AUTH: 53-24-105 MCA IMP: 53-24-208 MCA

20.3.402 POINT SYSTEM (1) To become certified, CDP
{chemical dependency personnel) must accumulate two hundred
(200) peoints in accord with system rules for accumulation of
points. Thirty hours of training in the asgessment and
evaluation process is a prerequisite to certification. The
following sections outline the areas covered, rules for
gaining points, and maximum and minimum point requirements
for areas. Subsequent sections address the implementation
process and forms needed.

AUTH: 53-24-105 MCA IMP: 53-24-204 MCA

20.3.405 STRUCTURED WORKSHOP TRAINING

{1) and (2) remain the same.

{3) Structured workshop training gqualifies for points
{or hours) only when it is:

{a) through (£) remain the same.

(g) experiential group training must ensure
confidentiality to the participants.

(4), (5}, and {6) remain the same.

AUTH: 53-24-105 MCA IMP: 53-24-204 MCA

20.3.409 BASIC CERTIFICATION (1) Basic certification
thus requires earning a minimum of 200 points from a rather
unlimited pool of resources. Of these 200 points, 35 must
come from the written examination, 35 from an oral examina-
tion, 35 from performance ratings, and 6 points {30 hours)
from trainjing in the assessment and evaluation of chemical

dependency.
AUTH: 53-24-105 MCA IMP: 53-24-204 MCA
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20.3,503 EDUCATIONAL COURSE REQUIREMENTS FOR bul
OFFENDERS (ACT PROGRAM)

{1) remains the same.

(2) The ACT program is a three level process which
includes:

(a) Level 1 - assessment is the process used to
screen, assess and evaluate the offender to determine the
extent of chemical use or dependency for
referrairecommendation to levels II and/or 1II.

(b) remains the sanme.

(c) Level TII - treatment is defined in 53-24-103 MCA
and standards for treatment are required by 53-24-208 MCA
and ARM 20.3.201-216. The need for treatment services must
be documented and verified by level 1. and-may-be provided
by--the - trestment - program--conduct ing - -the - ACE - program-or
threough-a-referyal-te-anether-ereaement-program: Second and
subsequent offenders must participate in all three (3)

levels, which includes treatment. The treatment provided
must be at a level appropriate to the offender's
alcohol/drug problem.

(3) The ACT program will notify the sentencing court
and-driver-imprevement if the offender does not enroll {make
eeontaee} with the program within ten days or start the
course process within thirty days of the program's receipt
of the court referral notice. Level I and II of the ACT
program will take not less than thirty days and not longer
than ninety days to complete. An exception to the 10-day
minimum may be granted by the department based only on
justified geographical congiderations. The ACT program will
notify the sentencing courts in all cases of failure to
comply and the sentencing court will notify drivers
improvement. Length of stay for level III (treatment) will
be based on the--individual--cffender'o-treatment-needs: the
recommendation of the certified chemical dependency
counselor as approved or modified by the order of the
sentencing court. TPhe---sententing--cowri---and---driver
tmprovement--must--be--notified--o0f The approved chemicgal
dependency program accepting the treatment referral must
notify the sentencing court upon completion of Level I1] for
second _and subsequent offenders.

(4) Required services for the ACT program shall
include:

(a) and (i) remain the same.

(ii) a minimum of two individual counseling sessions
with a certified er-eiigible chemical dependency counselor
must be documented in the assessment and evaluation process.

(iii) remains the same. )

(iv) evaluations and recommendations must be submitted
by a certified chemical dependency counselor_ to the
Sentencing court in the cases-of-effender-nen-eempiianee-and
following instances: an initial offender is recommended for
treatment (level 111} or the offender has a_second or
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subsequent offense. The report must include the following:
sffender- participation and -invelvement - in the -ACE -pregram;
assessment/evaluation instruments utilized, results of
testing, problem indicators, ebservatiens-whieh-inciude the-
petential-- for---further --drinking-- and - driving --behavior,
assignment to one of the four assessment categories (i.e.,
misuser/no patterns, abuser, chemically dependent or
unidentified), eorvespendimg-recommendation, and-reasens-for
non-eempiianees for treatment and corresponding rationale,
which demonstrates appropriateness.

(v) remains the same.

{b) remains the same.

{c) The process for referral;---ovaluation--and
recommendation for both initial and repeat offenders shall
be as. follows:

(i) First time offenders will participate in levels 1
and IT. If the offender is asscssed as chemically dependent,
recommendations for referrai--+4o treatment (level III)
shouldmust - be made submitted to the sentencing  court,
Treatment for initial offenders is at the sentencing court's
discretion. Copies of the eEvaluations and rccommendations
report must be documented in the offender's file and a-eepy
given to the offender.

{il) Repeat offenders witl must participate in levei-3
and - £hen transfer -to - the - recommended- tevel -tirer-~this-may
be - directly - o - devel - FEE - depermding —or - the- aasesament-and
evainatiendr all three {3} levels. The treatment provided
must be at a level appropriate to the offender's alcohol
problem. Following level 1 (assessment) the certified
chemical dependency counselor will submit an
evaluation/recommendation report to the sentencing court
which contains a rationale for the treatment recommendation.
Treatment recommendations may include: in-patient with
aftercare, intensive out-patient with aftercare or out-
patient scheduled at least once per week. (The sentencing
court will determine the most appropriate level). The
offender may also attend the approved chemical dependency
treatment program of his/her choice. The approved program
providing treatment must notify the sentencing court of the
offender’'s fajlurc to complete. Copies of Pthe evaluation
and recommendations report must be documented in the
offender's file and a-eepy given to the offender.

{1143 - Braluationg -and - recommendatd ons -muist - be--gent--to
the - -aertencing - tourt--in - cases- ~of - vffender--noen-compliance
with - -the - A0 -program: - -BDitver - improvement- -should - al-go--be
rotificd-cf-non-compiiance-with-recommendations-

(5) Staff requirements shall include:

{a) Individual counseling sessions included in the
course assessment and evaluation process must be provided by
a certified ex-eligiblies counselor.

(b) remains the same,

(c) Staff respensibie-for conducting the educational
course component (level II), must receive a DUI specific
training course within six months from the date of hire and
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also be certified or eligible as a chemical dependency
counselor as defined in ARM 20.3.401 - 416,

(6) Programs shall develop policles and procedures
which address the ACT program required by these rules and
shall include:

{a) and (b) remain the same.

(c) Goals and objectives which address required
effectiveness indicators shall include, but not be limited
to: ACT caseload, completion ratios, numbers of offenders
recommended for treatment, numbers--of--sffenders-whe--enter
treaement and number of repeat offenders.

(7) Record keeping and reporting requirements specific
to the ACT program shall include:

{(a) and {b)} rcmain the same.

(c) A progress note documenting the initial and exit
interview, which validates the classification,

fe} through th} remain the same but will be relettercd.

(£¥(]) Documentation of nen-ecompiiance failure to
comply {where applicable).

AUTH: 53-24-105 MCA IMP: 53-24-204 MCA

3. The purpose of the rule revisions is to implement
the statutory changes mandated by Chapter Law 476 (HB 425)
1989 Legislative Session amending Section 61-5-208 MCA, and
61~8-714 MCA, and strengthen related areas contained within
the context of chapter 3} of the department's existing rules,
to achieve consistency. The purpose of the rule revisions
includes the following: To implement the statutory changes
mandated by HB 425; define accepted treatment modalities to
correspond to amendments in 20.3.503(4){(c), ARM; expand
client rights to addrcss deficiencies and past violations;
allow only certified counselors to conduct assessments and
evaluations to be consistent with all other compeonents in

the outpatient component; require training in assessment
and evaluation, %o earn basic chemical dependency counselor
certification, and to ensure accurate ASSessmehts;

strengthen confidentiality requirements for experiential
workshop training based on complaints.

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendments in writing to
the Legal Unit, Department of Institutions, 1539 1llth
Avenue, Helena, Montana 59620, no later than January 24,
1990.

5. No public hearing is contemplated, but if the
agency vreceives regquests for a public hearing on the
proposed amendment from either ten percent, or twenty-five
persons, whichever is less of those persons who are directly
affected by the proposed amendment, or from <the
administrative code committee; from a governmental agency or
subdivision or from an association bhaving no 1less than
twenty-five members who will be directly affected, a public
hearing will be held at a later date. Notice of such
hearing will be published in the Montana administrative
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register. The percentage of those persons directly affected
has been determined to be 24 based on the number of
counselors, 240, currently employed in approved chemical
dependency treatment programs.

o A, 5

[§ SHOLM, Director
tment of Institutions

Certified to the Secretary of State December 11, 1989.
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BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

IN THF MATTER OF THE TRANSFER ) NOTICE OF PUBLIC HEARING on

AND AMENDMENTS TO 8.124.101 ) PROPOSED TRANSFER AND AMEND~-
£23.16.1701) throngh 8.124.229) MENTS to 8.124.101 (23.16.1701)
(23.16.1829), ARM, and ) through 8.124.229 (23.16.182%)

ADOPTIUON OF RULES 1 through ) ARM, and ADOPTION of RULES

XV relating to Title 23, ) I through XV and REPEAL of

chapter 6, parts 1 through 6. ) 8.124.101, 8.124,124, 8.124.125
) 8.124,209, 8.124,222, 0,124.227
) and 8,124.229 relating to
) Gambling.

Te:  All Interested Fersons:

l. On January 22, 1990, at H:30 a.m., a public hearing
will be held in room 325 (0ld Supreme Court Chambers) of the
state capitol in Helena, Montana, to consider the transfer,
amendment , and repeal of existing rules.

2. The amendments to rules 8.124.101 (23.16.1701) through
8.124.229 (23,16.1829) and new rules I through XV as proposed to
be adopted provide as follows:

RULF 8.124.101 (23,16.1701) 1S PROPOSED TO BE REPEALFD  and
can be found on page 8-3795,

8.124.102 (23.16.1702) DEFINITIONS As used throughout this
sub-chapter, the following definitions apply:

(1) "Act" means Title 23, chapter 5, part 6, MCA.

(2} "Applicant!" means any person who has applled for er-is
akont--es-apply-for a titeense permit for a video gaming gambhling
machine,

(3)  "Draw poker" means a g.ame of poker in which eaeh the
playetr makes a wager, then is dealt 5 cards. After the initial
deal, the player may raise his wager (if that option is
available), discard anpd_ replace any ene-er-ati unwanted cards

and-then-receive-in-return-that-same-pumbrr-of--ards prior to
playving out the hand.
(4) "Video bingo" is-a-marhine-that-effers-for-play-a-game

of--~hanea--commonly-~knewn--as--bingos--The-game-ts-played-with
vides-imagyes-nf-cards-bearing--nimbers--of--other--designations;
five--on--any--msne--}iney-the-marhine-drawing-simitariy-numbered
objects-using-a-random-pumber-generator;-and-the-game-being--won
by--persen--who-first-covers-a-previousty-designated-arrangement
of-numbers-on-sueh-a-enrd-means the game of bingo as defined in
Montana _law when offered by A video _gambling machine which uses

1d mages and__ o  random nmumber generator _rath han

"Video keno" is-a-form-ef-bingo-using-a-fixed--playing
fietd--o0f--1---80-numberss-the-pltayer-choeses-any-atisved-number
of-eamhinationt--FThe-machine-drava-a-prescribed-namber-of-batia;
rHpbered-—t----B87-naing-a-randeom-pumber-aenerators-—Fhe-game-+x

MAR Notice No. 23-5-2 24-12/21/89



-2128-

won-by-the-machine-piteking- the-game- -mumbers-as-the-player--means
d

the game of N s_defined in w_when offered_by a
video gambling _ma i u images _and. a_ random
number gencrator rather than authorized gj__pm?nt.

(6) "Video gamiémg gambling machine" is a machine--kthak--is

etigqibie--far--ticensure--within--the--state--of-Montanas--FThese
tnmtode video draw poker machines, video keno machines, and--or
video bingo machines for which__a permit may be issucd under
Mont ana_law.

¢7+ *htemnsel-means-marhine-ticrnses

+8+(7) "Machine" means an electronic video draw--poker
device-~tau--defined--tn--the--amt}--ar—-any-nther-etertranic-ar
mechanieat-devics-whieh-atmatatrs-the--qame--af--peker ganbling
machine.

¢93(8) "Machine }ieense-permit” means a iicense
permit issued by the state of Montana which authorizes a
specific machine to be operated as an electronic video gaming
gambling machine, :

€363 (4) "Simulates the garne of draw poker” means plays by
or mimics the generally accepted rules or methods of any of the
various card games known as "draw poker”, whether played against
another pluyer or the house Methods include, but are not
limited to, symbols used for or in place of  images of jplaying
cards, descripltion, and wagering technigues, For purposes of
this definition, a determination that a machine plays the game
of draw poker is not solely based on the name of the gane.

£333010) "Valid ticket voucher” is a ticket produced by a
machine that is the result of benafide play of a gaming gambling
machine and not the result of player tampering or manipulation.

t12+ “Puly-authorized-represantative’-means—-a--peruon--of
other-antity-that-has-bean-destgnated-in-a-formal-signed-written
agreement-to-be-a-duty-anthorired-represeantative--af--the--vides
gaming-controt-bureancs--Such-designation-ahatli-be-tn-rffert-onty
during-the-tearm-of-kha-agecement s

#£3+(11) “"Designated representative” means a person
designated on forms provided by the department to be a
representat ive of the Jicensee of a machine. This designation
is made for the purposes of filing quarterly reporting
documents, receiving of forns, etc. It does not include
applications for tieensing a_permit or necessarily relicve the
ticensee permit  holder of responsibility for incorrect

information being provided to the depactment.

+343(12) "Destruction of a machine” may be the result of
deliberate or accidental causes. However, in all cases a
machine shall be considered destroyed only if it results in the
machine never being able to function again. Such a c¢lain must
be verified to the satisfaction of the department.

AUTH: Sec. 23-5-115, MCA IMP: Sec. 23-5-603, rea

8,124,103 (23.16,1703) APPLICATION FOR BIGENSE: EFCENGE
PERMIT,  FiF___AND bIEENSING PERMIT__REQUIREMENTS (1)  An
appllcatlon to tieense permit an electronic video gaming
gambling machine must be submitted to the video-saming-centre}

burenu gambling control division of the department of esmmerece
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justice upon forms prescribed by the department. The
application is not complete -unless it is dated and signed by the
applicant, and contains all information and statements re-juirved
by the department.

(2) A separate application must be completed for earh
machine,

(3) The }icense permit fee required by 23-5-612, MC3, must
aceonpany each tieense permit application.

t4}--A-machine-ticensed under 23-5-612¢23¢33;--MEA; -must
comply--with--ati-required specifications-in-these-rutes-nnd-the
Act-sxcapt-meehion Br-chapter-6Q3;-seantons-taws-of-1987<

AUTH Sec. 23-5-115, MCA IMP: Sec. 23-5-611, Moy

8,124.104 (23.16,1704) PRORATION OF LICENSE FEE is lcreby
repealed.

8.124.105 (23,16.1705) _ REFUND OF LE€ENSF PERMIT FF! (1)
Refund of a ‘Yieense pormit fee will be allowed only if the
dpp]]hatlnn for ticense a_permit is denied or withdrawn bhofore
issuance of the lieense permit., No ticense permit fee, in part

or whole, will be refunded after a 3}ieense permit 1is i1ssued,
regardless of whether the }iee~nme permit is used after issuance,

AUTH:  Sec. 23-5-113, MCA IMP: Sec., 23-5-612, M)

8,124,106 (23.16.1706) DISTRIBUTION QF NET MACHINE INCOME

TAX __TO__LOCAL _GOVERNING _BODY (1} The department “shall pay

quarterly to each treasurer of the local governing body  the
proportion of the net machine income tax as provid:l by
23-5-610, MCA.

AUTH Se. 23-5-115%, MCA IMP: Sec. 23-5-610, v
£.124,107 (23.16.1707) ISSUANCE OF BIeENSE PERMIT DECAL
t1) Upon approval of an application and payment of a }icense
permit fee, the department will issue a ticease permit decal.
(2) The licensee must affix the iieense permit decsl to
the machine cabinet as instructed by the department so that the
decal is visible and easily read. The machine may not abut

another machine, wall, or other obstruction which would cbscure
a person’s ability to see and read the lteense permit decal.

(3)  The ticense permit decal must be affixed to a mnachine
before a machine is placed in service.

(4) A tiecensme permit decal may only he affixed to the
machine tieensed issued the permit and is not transfer.ble to
any other machine.

AUTH:  See, 23-5-11%, MCA IMP:  Sec., 23-5-603, 3

8.124.108 (23.16.,1708) LICENSES ISSUED _UNDER TEMIORARY
AUTHORITY (1) When temporary authority to operal:-  an
establishment Vicensed  for on-premises consumpt ion of
alecohnlice beverages is granted by the department of 1 \enue,
lLignor  division, pursuant te 16-4-404(6), MCA, Lthe ‘urean
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gambling control division may issue an_operator license-a video
gaming machime to the recorded holder of “tenporary authority”
if that holder:

(a) supplies written proof of teaporary authority at  time
of application;

(b) provides written proof of all extensions of tenporary
authority fprior to expiration of authority).

(2) When the liquor division issues a "final agency
decision” in the transfer of the _alcohol beverage license all
machines permits issued under these provisions will be final.

(3) In the event of an adverse decision by the liguor
division or temporary authority lapses with no proof supplied
the bureaum gambling control division, the bureau shati--revoke
atl-machin~-lteenses the gambling control division permits shall
be_revoked. tusned-under-these-provisteons-withsuk-notices

AUTH: Sec, 23-5-115, MCA TMP: Sec. 23-5-611, MCA

Rules #,124,109 (23,16,170%) through 8.123.120 (23.16.,172M
regsarved.

8.124.121 (23.16.1721) _ AUTHQRITY _TO_ OPERATE is hereby
repealed,

A,124.,122 (23,16,1722) EIEENSE PERMIT NOT TRANSFERABLE

(1) A 1ieense permit te operate an electronic video gaming

gambling machine is onlJy valid for the iieensee permit holder
and the premises identified on the }icemse permit application.
(2) A ltieense permit i1s further restricted to the
particular machine approved by the department and identified on
the tieense permit application. No additional #ieense pernit
fee will be charged whens
tai-—-a }iecenned machine--remarns-—-in--the--same +icensed
establishment---after--a--tranafer--of--the--atesholie bevarage
tieenser-ory
tb+ a licensed establishment changes its location and its
ttecnmed gaming permitted video gambling machines also wove to
the new location.
£3+ A-license-issued-pursuant-to-the-act-and--these--rutes
im-p-privitege-and-not-personal-propertyr
+43(3) A machine may not bhe moved from a licensee's
egtablishment and placed in service at another establishment
unless application is made for an electronic video saming
gambling machine ticense permit, the titeense permit fee is
paid, and a new tieenue permit is issued. A new license permit
ig required even if a machine has a current, unexpired }ieense
permit for the former location.
+53(4) If a machine is destroyed and then replaced by a
newly tteensed permitted machine, the unused portion of the fee
paid on the destroyed machine will be applied as a credit to the
fee due on the replacement machine, The department may require
proof of destruction before credit is applied.

AUTH: Sec. 23-5-115, Mca IMP: Sec. 23-05-603, MCA
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8,124.123 (23.16.1723)  EXPIRATION -- RrNEWAL OF BICENSE

PFRmIT {17 TAIl ticenses permits commence on July 1, and expire
at mldnlqht on June 30.

(2) An application for a new %iteens= pernit nust be
submitted to the video-gaming-contret-buresnu janbling
control division of the department upon forms prescribed by the
department, the tieense permit fee paid, new treense permit

igsued, and a new tieense permit decal affixed to the machine
before a previously +ieensed permitted machine may be operated
after midnight on June 30.

(3) The department witt may consider the same criteria for
renewal of tieense permit as for the original issuance of
ticense permit., Failure to satisfy }ieenasing the permit
criteria vontained in the act and these rules may result in
denia) of renewal of tieense permit.

AUTH:  Sec. 23-5-115, MCA IMP: Sec, 23-5-612, MCA

RULE 8.124.,124 (23,16.1724) IS PROPOSED 1) RE REPEALED  .and
can be found on page 8-4804 of tLhe ARM,

RULFE 8.124,125 (23.16.1725) IS PROPOSED T0) BE RFPFALED and
can be found on pagr 8-4804 of the ARM,

8.124.126 (23.16.1726)  QUARTERLY REPORTING _RFQUIREMENTS
Licensee cquarterly reporting requirements are as follows:

(1) For each machine the licensee or his designated
representative must  file with the department a quarterly tax
report signed by the licensee or his designat-d representative,
The forms prescribed and supplied by the department require
readings from the mechanical and electronic meters as required
by the act. The report will be used by th. lepartment to verify
payment of all taxes and the winning percentayge of the machine
as required by the act. FThe--report--witi--ba--used-by-the
department-to-verify-the-payment-of-ali-taxea-—-and--the--winning
pereentage-of-the-machine-as-required-by-the-neks--The following
requirements apply+

(a) the report must be delivered to the department of
eommeree justice video-egaming-ecentro}--burean gambling control
division, $2%9----- Bth-Avenne, Helena, Montana 59620, or bear a
United States postal service postmark not later than midnight of
the 15th of eaeh the month following the guarters ending March
i1, June 30, September 30, and December 31; eof-each-fiscal-vear;

{h} the meler readings must be taken and recorded for the
report within 7 days of the close of the licensee's last day of
business in the reporting cquarter;

{c}  the repor! is due on cach nmachine after it has been

(2) If a licensee leases, rents, or shares machine
ownership, or a machine's revenues with another person or
business entity, the licensee or his designa!'+d representative
must provide upon the same quarterly tax form prescribed by the
department in subsection (1) above, informatin for each machine
as follows:

ta) full identification dincluding nane,  address, and
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social security number (or federal identification number) of all

persons or business entities involved in  the above-ment ioned
business relationship;
(hy percentaaes of participation in machine income by earh

person or business entity invoelved in the above-mentioned
business relationship; and

(c) specificr machine a1ncome {total collections less
amounts paid to players without adjustment for expenses) paid to
and /or received by cach person or business entity involved in
the above-mentioned business relationship.

(3) Machine income losses resulting from theft, tampering,
etc. must be reported on the quarierly report and accompanied by
a copy of the police report or_other official _documentation
regarding the incident, must-be-attached-tn-order-far-credit to
Credit will be given only for the amount of the loss less _any
1nsurancem£gggyg£)

(4) Failure for late filing and payment of the required
machine jincome tax will result in the following penalty schedule
being applied

(a) 0 - 30 days late - 10% of tax due;

(b) 31 - 60 days late = 25% of tax due;

(c) 61 - 90 davs late - 50% of tax due;

(d) 91 days or more = 100% of tax due;

(%) The imposition of these penalties does not preclude
the department from taking further action against the licensee,

AUTH: Sec. 23-5-11H, MCA IMP: Sec. 23-5-610, MCA

8.124.127 (23.16.1727) RECORD _RETENTION REQUIREMENTS (1)
Record regquirements are as follows:

fa) Machine vperation records must be maintained and
made available for inspection by the department upon request,
The records must provide all necessary information the
department may require to ensure operation of machines in
compliance with the law.

(2} The records must, but are not limited to, include:

ta) the accounting ticket provided by 23-5-686¢43¢e3;--Mea
department rules and corresponding licensee records containing
the performance synopsis of the machine;

{b) the exact c¢opy of the printed ticket voucher as
provided by 23-5-686+t4+tky7~MEA7~-department rules; and

(c} in the event a iteensmed permitted “machine qualifies as
a used video gambling machine which does not produce the ticket
copies, records and books necessary to provide the performance
synopsis of the machine. The information shall be obtained from
the electronic and mechanical meters required by 23-5-6606--~MeaA
department rules, and must be recorded each time the cash area
is accessed.

{d) the licensee's records required by this rule must be
maintained in the state of Montana by the licensee or his
representative for a minimum of 3 years.

(e) _if the operator does not keep records as_ required in
this rule the department may estimate tax by utilizing the best
available method.
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AUTH:  Sec, 23-5-115, MCA IMP:  Sec. 23-5-610, MUA

8,124, (23.16.1801) _ GENERAL__SPECIFICATIONS OF VIDEQ

SAMEING GAMBLING MACHINES {17 Detailed-specifications-for-vides
qaming- gnmb}tng ma~hines--are--required--by--the--department--in
23-5-815--Fitte--23;--ehapter--5;--MEA;--Such-specificatiena-are
required-to-ensure-tha-ltegal-operation--and--inkegrity--of --each
machine-—and--provide-the-department-with-methods-teo-monitor-khe
machineas Lach video gambling machine modr]  or modific-ation
nust :

(a)__be inspected_in the state for approval and__licensure
by the_ deggrtmenl The department may inspect_any machln:—sold
or__operated in lhp state. Any approval _granted by “the
department to a person is not trangsferable. The department-must

be allowed immediate access to  each machine. Keys to allow
access to a machine for purposes of ingpection may be provided
to_the degartment ol st be immediately _available t _the

__Machines r_ which _a substantial modification or a
series of minor modifications whose total result_is subst intial
18 bmitted must  meet all of the specific_ law or _rule
requirements in effect at the time of submission. Only those

machlnggﬁhwhlch are Fgﬂde or_operated_1in Montana, and_to which
mitted modificatilon wili be applied arve required to¢ meet
spec1f1catlons in_ ettect at time of submission.__The
‘tment 's determination that a_ modatication_ 1g  subst.antial

_ pursuant to the Montana Adminis!rative

Ptov»dure Art,

LEl__ _operated_py the players in the manner specitrod by
this part;

(c) _not have any switches, jumpers, wite posts, _or other
means of manipulation that_could aftect the operation or ciltcome

of a_game., The machine may not have any tunctions or paraneters
adjustable by and through any separate video_daisplay or input
codeq except tor the adjustment ot teatures that are wholly

_This__1s__to include devices  known  a&__ "kKrocKoLt

_;7__0ffer only those _games _defined as  video__gambling__in
__chagtez >, MCA, and operate in the following manner:
the 1 number “of v\rds _must be generated by usc of a

- O

_number _gene prior ta.

qtart «f each

tiji) in_the case of poker, after the first five cavds have

been dealt, the player may _be allowed to raise his wager tut_the
plaver

may not exceed the overall statutory bet limit;

(111) the ganme must display__the combinations _for which
credits will be awarded and the number of credits awardod for
~ombination;
_one credi

ench

may not exceed_twenty-five cents in value;
e must have locked doors. to  two  siparate

contglgg g the logic board and scoftware for the gqame
and the other housing the cash. Game EPROME contained _on__the
Togic buard must _be readily accegsible from_the front nf‘the
machine. Access from ohe_area to another must not he all:we

(vi){(A)_the rachines may have two mechanisms that .ccept
colng, henexnaft'n7_]efnrrqd_ﬁgmggmﬂmeghgn)qm agg "mechanism

MAR Notice No., 23-5-2 24-12:21/89



-2134-

2." These mechanisms_wust have devices referred to as
"lockouts” _which prohibit__the _machine _from. epting coins

durlng_gerlqu when _the machine_1s inoperable;
a machlne manufactuxer __mechanism

(B) thv_machlna_may hav

that accepts _cash in the form of Pbills that do. not exceed §“J
1

(vii) __in the case of Eokpr each machin
display_ _wilh images of ca losely ¢
poker playing c H

(viii) _tLhe mdhhxne
voucher f01_ all,ﬁgred
sach game. A valid ticket _mu
format_prescribed by the departmen

(A) _the name of the_ licens establishment;

(B) _the name of the city, town, or c¢ounty _in which _the
licensed establishment is _located;
serial “number;

day in hours and minutes  in__a_  24-hour

must be capable of printing a_ ticket

ts _owed the player at the completion of
itain following in a

_lh" ime_of

the current date;

the program name and_revision;

the value of the prize in numbers;
t

t

the value of the prize in words;
segjpntlal nunber of the ticket voucher;

e

(ix]__the printing mechanism must_be located in_a _locked
area of _the machine_to_insure theiqafpkcegfng of the audit
The logic board shall be mounted w in the logic area is
not visible upen_ opening the ogic area _door. The printing
mechanism must have a paper senging device that upon sensing a
"low _paper” condition will allow the machine to fgg;sh_pr:ntxng
the ticket and prevent further play. The machine must recognize
a printer _power loss occurrence_and cease play until power has
been restored to the printer and the machine__is capable of
producing a valid ticket;

(x)__the machine must have nonresettable mechanical meters
housed in a _readily accessible locked machine area. These
meters must be in a configuration prescribed by the department.
The mechanical meters must be manufactured in such_a way as to
prevent. access to the interpal parts without destroying_  the
meter., Meters must be hardwired (no quick connects will be
allowed in the meter wiring system),
and provide a validating identification sticker to attach to the
mechanjcal meters to verify the meters are assigned to a
gspecific licensed machine. . Mmeters must keep a permanent
record of:

(A) total credits _accepted by the cnin___acceptor
mechanism(s), and bill acceptor (if applicable);

(B) _total credits played;

(C)_total credits won:

{D) total credits paid;

(xi) the machine must contain electronic metering, _using
meters that record and display the following on the video screen
in a_format prescribed by the department;

(A) total credits in mechanism(s) 1 and 2 (if applicable);

(B) total credits through_ _ the bill acceptor__ (if

applicable); T )
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(C) total credits, total credits played, total credits
won, and total credits paid;

(D) total games plaved and total games won; _and

(E) _ any other metering required by these rules.

(xii) _the machine must issue by actjvation of an external

key ch, an_ accounting ticket containing a performance
SYnops n The printing of all totals from__the
electronic meters cur_automatical ly by meapns_of o s

attached to the door or the lock for that door each tlmgi access
vccurs  to_either the logic compartment or any compartment where
cash is collected. Each machine must produce a full acecounting
ticket whenever electronjc meters are reset. The ticket must be
in e fUlthﬂDrPS(x)hed h\ the department and contain:

(A) _the name of the licensed establishment;

(B) the name of city, town, or county in which the
licensed establishment is located:

(C)__ the serial number of the machine;
the time of day., in hours and minutes in a  24-hour

(E) the current date;
(F) __the program name apd revision number; and
ek fhP electronivc meter readings reyuired by _the

the machine must have an identification  tag

E_Lmuﬁpntlv aff;xed to the machine by the manufacturer. The_tag
must_ be on the right-hand alde, upper left corner of the machine
and must_include the following information:

(a) manufacturer;
(B) _serial number;

. !

(D) " date of mapufacture; and

(E} _any other information required by the department;
(F)__the face of the macrhine must be clearly labeled so  a
‘he_public that no person under the _age of 18 vears is

swed _to_play;

i

no_machine may offer for play more than_one pay table
per program;
(H) each  machine must pass a_ _static test that is

determined by the departmﬁnt,

(I} the owner of a gambling machipe that is capable_ _of
producing _an__audit ticket, must produce, in each machine owned
an_audit ticket at least every seven days;_ and

(J7__a machine shall be equipped with a _surge_protector
that will feed all A.C. eloctrical current to the machine
battvr\ backup power supply capable of maintaining for a

_the accuracy of all electronic meters, date,
1 power fluctuations and loss._ The battery must
of charge durlng normal operation of the
Manuf turers ipcorporating either the use of E2 proms
lithium__battery for memory rEtEH'IQE_E}J] be considered to
quirement .

(2)  Ati-hardware-and-software Any and _all modifications
made tu a-tteemaed an approved video gaming gambling machine
rust be submitted to  the department for approval prior to

installation.
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(3) The department may suspend, or revoke a license or
revoke approval of a machine at any time when it finds that any
machine or machine component does not comply with statutes and
rules governing electronic video gaming gambling machines in
effect at the time of approval. The department may also
sugpend, or revoke the licenses or revoke approval of other
similar model machines or machine components in use in the
state.

AUTH: Sec., 23-5-621, MCA. IMP. Sec. 23-5-621, MCA.

A video gaming gambling machine must include the following

hardware specifications:

8.124.202 (23.16.1802) HARDWARE SAFETY SPECIFICATIONS (1)

ta) All electrical and mechanical parts and design
principles shall follow acceptable industrial codes and
standards in both design and manufacture.

£2)(b) A video gaming gambling machine shall be designed

to ensure that the player will not be subjected to any physical,
electrical, or mechanical hazards.

t33--A-machime-shati-be-equipperd--with--a~--surge--pretector
that--wili-fred-ali-As€s-elmctritanl-current-to-the-mashine-and-a
battery-backup-power-supply-capabie-of-maintaining-for-a-36--day
period--the--acetracy--of--ati-etectronie-meters;-date;-and-time
during-power-fiuctuations-and-losst--Fhe-battery-must--be--tn--a
atatarmf-charge~during-nermat-opervation-of-the-machines

t43--FThe-demign-of-a-machine--shatl--enaure--theare--are--no
readily--necessible--~game--function--retated--pointa-which-wouitd
attow-any-input-and-that-there-ts-no-accesns-to-itnput--er--ontput
cireutes--untess-it-ts-necessary-for-the-proper-operation-of-the
machines--No-switches~or-other-contreliing-devices-may-be--added
to-~the--machine--that--would-prohibit-a-player-from-aperating-a
machine-in-the-manner-in-which--tt--was—-destgned--to--play--tte
tneiude-devices-known-as-knockoff-switchesds

t54--Fhe-nonresetable-mechantcal-meters-required-by-the-act
musts

tar-~be-placed-in-any-readily-raccessibie;--toveked--machine
arear---immediate-access-to-the-ltocked-area-where-the-meters-are
tocated-must-be-provided---Keys-to-this-area-may-be-provided--te
the-department-or-must-be-immediately-avaitable-pt-the-premises

tbi--be-sttuated-in-a--teft--to--right--or--top--to--bottem
confiqurakion--according--to--funetion--and--visibly--tabhatad-as
follows:

tit----ereditu-in-bitl-accepror;-1f-appiteables

txi¥-~ edins-tns

titid--ereditn-played:

tivd---ecreditas-wons

tvi----creditu-pairds-and

ted--the-meechanieat-metera-shati-be-manufactured-in-such--a
way--~as-—to--prevent--access-~to--~the--tnternat--pares-—-withour
destreying-the-meterc--These-meters-muse-be-hard-wired-{ne-quick
connects-will-be-attowed-in-the-meter-wiring-systemis

+63--FThe-department-may-required-and-previde--a--vatidaking
tdentification--atickar-~Eo-be-attached-to-the-mechanical-meters
to-veritfy-—the--mekera--are--asstqned--to--a--speeitfic-~ticenned
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machines

¢?3--A-machine-must-have-a-separate-and-iocked-arca~for-the
togtec--board--and--seftware--am-provided-by-24-5-606¢43¢g);-MEAs
The-deparement-must-be-slltowed-immediate-aceeus-to-~khizs—-tocked
areas---Access-may-be-provided-by-retatning-a-key-for-the-tarked
ares-immediately-avaitahte-at-the-lticensed-premisess

£83----Fhe-~-tickat-——printing---mechantam---previded----in
23-5-6864434¢3}7-MEAF-mnskt-be-located-itn-the-1nrked-togic-area-te
ensure--the--safekeepinq--of--the---audik---empy---provided---by
23-5-606t43¢kd7--MEAT---The--printing--mechaniam—-must-produce-a
printed--original--and--dapticate--that--witl---remain---tegibie
threughout--the--retentran-period-required-by-thesa-rutess--tpon
cash-snt-by-a-player;-the-tieket-printing-mechanism-must--record
the--fulit--vatue--of--the--eredits-due-tha-player-in-dotlars-and
canen;-as-well-am-alkt-rnformation--requiread--by--23-5-606443¢547
MEA T

+9)--Fhe--togte--and--printer--énterface--hoards--shati--be
monpted--within--kthe--tnntec--armra--so--they-are-not-viuible-upon
epentng-the-logie-area-doors

t10+--A-machine-muat--have--a--nonremovahte--identification
deviee--axternatiy--attarhed--to-the-mackine-which-shati-incinde
the-foltowing-informat+on-abaur-rthe-machines

tat--manufacturer:

th}--seriat-number:

ter--modet-or-make;-and

td}--any-other—-infarmation-required-by-the-departments

tt13--The-teatc-henrd-must-hava-a-unigue- ascriat-number-thak
mav--be--umed--to-tdrntrfy-the-board-far-appr--vat-and-inspaction
PHrpRsess

12+ --Each-machine must-have--the-~-electranic--meters—-that
memt-~the--requirement« -ypecitfted-—in--the--applticable-seftware
nection-of-the-rutess

+333--Printing-ef-nil-totats-—from—-the--eclectronic--mekers
shall--sccur--autematicaliy;--by--means—-of-a-switeh-attached-to
etther-the-deer-er-the-toek-for-that-deor-each--time--access--to
either--the--tegie--campartment -or-the-cash-area-oceurssr--¥f-the
machine-has-a-biti-aceaptor-device-and-it-cotteets-the-bitls--in
an--area--separate--from--the-cash-compartment-this-area-mast-be
located-and-it-must-have-a-switch-that-recorda-cash--cempartment
accennes——-made-to-thin-+rea-and-prints-an-audit-treket-carh-time
An-ACCesS-oceuraT

t34+--Eaech-machine-rust-produce-a--full--accounting--trchet
wherever--electronte-—-mrteors--are--resets--~Fhis--ticket-must-be
printed-before-and-after--the--meters--are-~rrescks-——-FThis--andit
tieket--must--~print-the-tdentity-of-the-program-contatned-+n-the
qame-to-incinde-program-and-reviston-numbers

t154--Fhe-face-nf-~ach-machine-shati-be-rieariy-tabeticd-so
as-to~-inform-the-public-that-no-ene-under-the-age-of-8-vearas-is
atinwed-to-plays

+163--Fhe-printer-mechaniam-~shali--have--a--paper--sensing
device--that-upon-sensirm-p-tpaper-towi-condrtton-witi-atlow-the
marhine-tm-€inrah-print ing-the-ticket-and-then--prevent--furkther
plavs

tt71--No-marhine-miv-nffer-for-play-mor=-than-en~-pay-tabte
per-programs
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£183--Each-mashine-musk--recognize--—a--printer--power--toss
occurrence--and--cease-play-until-powsr-has-been-restared-to-the
printer-and-the-machine-ts-capable-of -predneing-a-vatid-tiekets

€19} --Each-machtne-must-pass-a-sratie-discharge--tesk--that
ts-determined-by-the-departmentr

4203--FThe-owner-of-a-gaming--machine--that--in--capable--of
printing--an-audit-tieket;-must-produre-in-cach-machine-swned-an
andit-ticker-at-leasb-every-seven-day=s

AUTH: Sec. 23-5-621, MCA. IMP: Sec. 23-5-621, MCA.
.124.208  (23,16,1803)  GENERAL _VIDEO__ GAMING MACHINE
SOFTWARE __SPECIFICATIONS (1Y "Each video gambling machine must

meet the following specifications:

{a)_ the random_number selection process shall conform to
an__acceptable_ _random _order of ociurrence _and uniformity of
distribution;

th) _the field of numbers must be mixed after each game by
using a random_number generator;

(c) _after the field of numbers has been mixed and__before
the start of the game the field of numbers is_ to be frozen with

all numbers ude fnrupld) thwn in urdrr fxom ﬁhg_ﬁyog__ojWkggg

frozen field;

__a’rj’xmy,auébl e data, e.g., location name, shall not
ontain_gane_programs;
Ld\hde [e) rd ‘

_minimun _ rate of

(f) _the game program must not interfere in__any way_ _with

expected random _play;

all elect ronic*gqterghmgjguhe 8 digits_in_ length; and
for_any game played,

ga\table for that game mugg
be prominently_ displayed_and_ underqtandablp _to the player,

(2) A-program-for-a-videe- —gaming-machine-may be-configured

tn-the-following-manner- A machine may haves
tar----pandem-nuomher-aqanmratars
thi-——-ahuffimr
fed----deeaks
td3~---meterings
ter----matn-program-number -
tf3--—-audit-controls;:
tg}----printer-controtss
€24 a personality program that includes but is not
limited to the following:
(a) paytable (limited to one per program);
(h) graphics; ’
(c) deal;
(d) optional features to include but not be limited to:
(1) raise;
(ii) auto-bet;
(iii) hold and discard;
() personality program number.
AUTH: Sec, 23-5-115, MCA IMP: Sec.  23~5-621, MCA
8.124.203 (23,16.1804) _ VIDEO _ DRAW _ POKER __ SOFTWARE
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SPECIFICATIONS (J) A Each video draw_poker machine is-required

et _the followin ng specifications that

to-possess-software must me
enabie--it-to-play-the-game-si-draw-poker-with-the-operation-set
forth-by-23-5-606¢4}-Fitte-23-Chapter-5-MEA; --The-asnftware-logie
must--have--the--followitng--characteriaties for approval for use
within the state of Montana. _ In__order to "be approved the
machlne_mggg

t23--Fhe-logic-of-the-prodran-muat-pnot-inktervene-tn-any-way
with-expected-random-piays

t33--Fhe-randem-number-s~tection-procesas-shati-conform-te
an-acceptabie-randeom-order-af-cecnrrence-nnd-untformiby-of
distribuktons

+43(a) The use_a deck of cards used-must consisting of 52
standard playing cards, up_to two djokers may also be used; a=m
tong-as-rhe-pavhack-—odds--arr--set--Fkn--mark-—the--B8%--ninimum
paybasks

+5)--After-the-shuffie-and-before-the-deat;-the-deck-is--teo
be--frozen;-with-ati-rards-used-for-piay-taken-in-order-from-the
top-of-the-deecks--For-the-tnitimt-S-card-deat;--ali--possible--5
eard-combinatimna-from-the-originat-playing-deck-must-have-equat
probabitity-of-being-deatts--ati-unnsed-cards--must--have--egual
probability-af-replaring-discarded-cards:

+63-FThe-togtc-—nust-be-programmed-to--have--an--+denttfiabte
routine-thakts

tat shuffles-one-deck-of-rards-after-carh-hand-by-naing--a
random-number-generakars

tb) deals the first 5 cards from the top of the frozen
field that-deck; and

{c) replaces discarded cards with remaining cards in thae
deck the frozen fjeld starting with the sixth card and drawing
any additional cards in the order of that deek- frozen fields;

£3+--Ff-there-iu-a-distinction-made-for-payoff-purposes
between-a-skratght-flush-and-a-rovat-finshy-provistions-muse-be
made-in-the-electronte-metern-to-track-those-totatn-separatelys

t83--Any-varrable-datar--ec-gr;--ltocation-~-name;--shati--nor
reside-on-the-PROM-modntes-that-contain-the-poker-programs

+93(d) The-electronie meters-provided-for-in-the-aet-shati
be--able--to--matntain--acotytes-no-tess-than-8-digtem-in-tength
with-the-axception-of-the-foliowing-which-shati-bhe--at--least--6
digtts-in-tengthreach breakdown in the pavtable; and

tat--ene-patrs

tb¥--twm-pairs

ter--three-ef-a-kinds

td3--meratghts;

ted--fiushy

tE3--futi-houae;

tad--straight-fiushs

th}--royal-fiush-¢if-applicable’ ;-

tit--five-of-a-kind-and

t3r-~errors-from-the-legie-board-random-access-memorys

{e) display the wipning hands and the number of credits

h

~errers-are-defined-to-ber
tar-—-in--thesmr--cases--whora~--the--mrehine--has--redundant
memories-—for-Fhe-purpases-af-romparisan—aA-ram-errer-ta-recorded
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when-the-comparison-faitss
tbi--tf-subsectron-ta)-dees-not-applty-then-ram-errors—-witil
record-2eMOS-CHLEARS 2 ~or-where-the-eleckronie-meters-arc-cleareds
t1ti--Fin-additron-ati-machines-mask-keep-twa--add+t tenat--6
Atqtk-eotals;
tat-—number-of-timen-iogic~ares-wan-accensadr-and
tbi--number-of-times-the-cash-area-was-accasseds
te)--totat-eredrtn-meter-in-defined-an-being-the--tmokal--of
eotme--tn--kr-raina-tn-2;-and-eredita-from-the-bill-a~reptor-+tif
applteabie),

AUTH:  Sec. 23-5-621, MCA IMP: Sec. 23-5-621, Meca

8.124.207 (23.16.1805) SOFTWARE SPECIFICATIONS _FOR__VIDEO
KENO__MACHINES (1) Each video keno machine must meet the
following specifications for approval for use within the  state
af Montana, _In order_to_be approved the machine must.:

ta) Earh-marhine-witt display a fixed playing field of
nunbers from 1 - 80+

(h) Each-marhine-wilti-have-one-memary-tocation-for--ea~h

number-tn-the-fiald:
ted---~Fhe-machine-witi-mix-the-field-of-numbers-after-cach
wame-by-dtilizing-a-random-numbher-generators
tdd---~Fhe-machine-mnst-frecze-the-field-af--numhers--after
tt--ts-mixed-and-before-the-start-of-the-game:--Fhe-nnmbers-witt
khe-drawn-tn-order-from-the-froren-finids

Y 1 Fhe-maehtne-wiit only accept a bet on a mrpiuun of 2
spote and a maximum of 10 spots per games;
tE) () The-machtne-muat display the balls pickeds;

tgr~---The-machtne-must--payback--ar--award--ereditu-—at--n
FrRthum-rate-of-BO% s

th----FThe-machine-may-eoffer-onty--the--game--of -kenm-—-fap
ptays
tt}----FTha-machine-must--contain--one--6--digit--rirekrani~
meter-far-aneh-breakdown-tn-the-paytables-and-inedudes
tid-—-~errova-frem-the-togite-board--randeom--geees~--memory;
defined-to-bas
tAt----in-those--casns--where--the--machine--han--redundant

memorres--for-the-purpeses-ef-camparison-a-ram-error-i--recarded
when-the-comparisen-faiiss
) £Br-~--tf-mnbarctian-{A)-doen-not-~apply--Fhen--ram--mrrara
witt-orecord--2eMOS- - PEEARRY ——mp-whare-bhe-stectrante-melarg-nre
eteareds
. +1#+-w—Tnkn%—nrﬂdiFs~meﬁer—+5*defined—ns—heing»@hﬂ—Fa#a%-ﬁf
eotne--xn--t;--coinu-in-2-and-credits-from-the-bitl-aecsptor-4+£
applrrableds
tiitd-wEn-additten-ati--machines-must-keep-two-addittonad-F
digtt-totates
tA}----Nomber-e«f-times-the-logic-area-wasn-ascensad:-and
+5+—ﬂ——Numher—gf-Eimes—thv~eash—area—was—aceesscd:
t4t-~--Any-variable-data;-ergs--location--name-—-whatl-—nmt
testde-nn-the-PROM-modutes-that-contain—the-keno-program:

. k) (d) The-game-eof-keno-must conform to standard rules
of kenpo and—munt*neﬁ-ofFer-any—npt&onai—er—benns-feaFﬁr#nrLmqnd
e Fhe-machina-must  display the total number .of
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player spots picked at the end of each game, the-machine-muste
display the number of balls drawn that matched the players’
picks (this may be shown as 3 out of 8, 8 out of 10, etc.) and
display any credits awarded for these combinations.

tm3----Fhe-maximnm-bet-atlowed-19-52--and--the--payoant per
eard-~is-not-to-excerd-5100s--No-more-than-8-cards-may-be piayed
tn-any-ene-gamer

t23--Speeifieations-see-forth-in-subsection-t¥tbi-and--ted
arc-statutory-apecifications-aset-forth-tn-sertton-23-5-600¢43¢b+
and-{e}y-MEA.

AUTH: Sec. 23-5-621, MCA IMP:  Sec. 23-5-621, McA

8.124.206 (23,16.1806) SOFTWARE SPECIFICATIONS _FOR__VIDEO
BINGO MACHINES (1) Each video bingo machine must meet the
following specifications for approval within the state of
Montana. _1In_order to be approved the machine must:

(a) Farh-marhine must utilize a Field of numbers from 1
to 75%;
(b} Phe-machrne-must-have-on-memory-~tocation--for--ecaeh

number-in-the-fietds
ted----Fhe-machine-muse-mix-the-£fieid-of-numbars-aftar-each
game-by-utittzing-a-random-number-generators
td3--—-Fhe-machine-muse-freeze-the-£fietd-of--numbers--after
they--have--heen--mixed--and-before-the-start-of-each-game: --The
numbers-witl-be-drawn-in-erder-from-the-frozen-fields
te}-—--Fhe-machine-may-offer-to-the--player--ne--more--than
four--cards--for--pitayr---FEach-card-must provide a card or cards
that contain 24 numbered spaces per card and one free spot. No
cards may be identicals;
€£)ilc) Each-playing-card--must--be generated cards by
utilizing a random number generators;
tg3(d)--~-FThe-machine-must-contain-one-6--digit--etectronts
meter f£or each breakdown 'in the paytables-amd-inciuder;
thi--r-mrrors-from-the-logte-board--randem--access--memory;
defined-to-besr
tAY----in-cases-where-the-machine--has--redundant--memories
for--the-purpeses-of-comparison-a-ram-error-is-recorded-when-the
comparison-failss

tBi-—---if-mubmection-+A)}-daes-not--appiy--then--ram--errors
witl--record--2€M05-~EhEARS ! -~nr-where-the-electronic-metera-are
eteareds

tttd-n-Totat-eredits-meter-in-defined-as-being-the-tetat-of
coins-—in--t;--cotnu-in-2-and-credits-from-the-bill-accepkor-¢1f
appiieabless

titi3--In-addition-ati-machines-must-keep-two-additionat--6
digtk-tatains

tA¥--~-number-of-times-the-iogite-area-was-acecesseds-and

tBi-——-number-of-times-the-cash-area-was-aceesseds

th)(e) The-game-must piay-a conform to standard rules of
bingo;game-ef-hingsr—-No-optional-or-henue-features-are-aticweds

tx)(f) A produce a bingo mask-be--aktatned during each
games;

+31(q) Fhe-machine-must display the number of balls

picked and the credits awarded for the pumber of balls drawn in
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order to obtain a bingos;
tk¥-~--FThe-machine-must-pay-back--ar--award--credits--at--a
mintmum-rate-of-B0% <
t3}--~-Fhe-machine-muut-offer-only-the-gqame--of--bings--for
iays
o m)(h) The-maehine allows the player the choice of cards
on which to play net-te-exceed-4. All winning cards must be
available for display on the screen, including any that may be
played by the machine in any games;_ and
(i) designate the winning arrangement of numbers prior to
commencing play,
tn¥----Fhe-machine-may-ptay-coverati-binges
tnd--—-In-any-game-the-machine-must--not--atlow--a--bet--to
exmeed--52--or-award-credits-at-a-rate-to-exerrd-5180-regardicss
of-the-numbper-of-eards-playeds
tp¥--~Any-variable-datas--esgr--location--name;--shatt--net
restda-on-the-PREM-modutes-that-contain-the-binge-programs

AUTH: Sec. 23-5-621, MCA IMP: Sec. 23-5-621, MCA

8.124.205 (23.16.1807) RESTRICTIONS ON__ OPTIONAL GAME
FORMAT OR FEATURES +1i3--A-licensee-shaii-enly-offer-the-game-of
draw peker;-kene-or binge-as-previded-by-the-act-and-these-rules
and--shatl--not-offer-any-other-game-or-variant-which-witi-award
free-games;-ereditu-ar--any--other--inducement--for--a--playeris
performancer--Fhis-reskriction-applies-to-bonus;-pregressive; or
any-other-means-nf-awarding-games;-credits;-or-inducements whieh
deviate-from-the-award-of-vames-rr-credita-far-a-winntng game-of
draw-pokers-keno-or-hinges

(1) +2+ The department shall determine what optional features
may be allowed and such features must be approved by the
department prior to inclusion in a machine's game format. For
draw poker machines the department will evaluate only’' those draw
poker games described in the authority references identified _in
the drpartment’s card gam- rules.

AUTH: Sec, 23-5-115, MCA IMP: Sec. 23-5-621, MCA

8.124.204 (23.16.180”) SOFTWARE INFORMATION TQ RE PROVIDED
TO__THE DEPARTMENT (1) A licensee may he required to provide
information to the department necessary to ensure the machine's
software and--legte-are is in compliance with the act and these
rules, The information may be provided directly by the
licensee, the distributor or the manufacturer of the machine.
The information shall include, but not be limited to:

ta) all technical manuals; tnstruckiens; wirine; and-togie
diagrams-for-the-machine;

(h). all schematics, printed_ wire assembly and hardware
blork_diagrams;

¢b)(c) all microprocessor manuals;

te)(d) all source listings, including programmer's
comments, and flow charts for the peker game program(s) and
printer routina(s};

+d)(e) a hexadecimal dump(s) ef--a#t for_ each compiled
proagramm;

te)(f) medet master EePROM's  containing compiled peker
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game programs and character sets, including those that may
reside on the printer interface board;

+f)(g) access to a compiler for the programming language
used if the departnent is unable to compile the program with the
equipment it has available;

+g)1th) a written description of the atqerrthm--fer--the
random number generator algorithm ateng with--a--wrikken
deseription;

thi--a-pheto-or-drawing-of-tha-draplav-which-shows-atl
setup-and-test-madea-with-detatrded-written-deseriptians-and
tnstructionss

¢1+--a-trmting-of-thea-pavback-vatues-and-the--probabilities
of-the-outeame-of-winning-hands-for-the-program-toqie-useds

(i) " ehe schedule of proposed payout(s), edda-and-everatl
pavbaek percentage(s) and odds determinations;

{(j) wusing-a-no-draw-algmrithm-previde tabulated results of
5 separate simulations, of exactly of-net-less-than 200,000
games each, using the game program, in the following format;

(1) _keng;bingo = the number of  times each pumber is

(ii})  poker : the number of winning hands with the first
five cardg dealt,
(kK)--tnstrucktons-on-the-meanss;-tneiuding-assumptions~-mades

Py--which--the written description of the_algorithm used for the

simulations in subsection +11)(1)()) wera--ereatred--so---the
department-can-verify-the-simutation-resuits;-and

(1) _a complete copy of the programmers memory map;

(m} a description of the nethods of all testing criteria
if performed and the results of the tests for the following:

(i) random number generator;

(i1) electromechanical interference:

(11i) radio frequency interference;

tiv) FCC standards;

(v) A.C. line noise;

(vi) static electricity; and

(vii) extreme temperature conditions;

(n) truth tables for all PALs used; and

(o) __an__operators manual for each peripheral device
utilized.

AUTH: Sec. 23-3-117, MCA IMP:  Sec. 23-5-621, MCA

RULE 8.124.209 (23.16.1809) Is PROPOSED TO BE REFEALED and
can be found nn naace A-4A17 of the ARM,

ENT OR_LOANER MACHINES -

RULE_1__USE Qf TEMPORARY REPLACF
PERMIT REQUIRTD_ - REPORTING ~ (1)  The use of a temporary
replacement or loaner machine is authorized only in-ecased where
it is being used Lo replace a permitted machine that has been
removed from service for repair.

(2 Any operator placing a temporary replacement machine

in service muat notify the departoent on a form prescribed by
the department.

(3) The tenporary replacement machine must have an
identification nunber issned by the department.. The
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identification number must be issued in advance of the machine
being placed into service, and must be issued to a holder of a
manufacturer/distributor or an operator license. The
identification number must be affixed to the machine.

(4) The operator is responsible for filing all quarterly
tax reports for the temporary replacement machine.

(5) In no case may the number of machines authorized by
the number of permits issued the operator be exceeded by the use
of temporary replacement machines. A temporary replacement
machine may not be used for more than ninety (90) days.

AUTH: Sec. 23-5-603, MCA, IMP: Sec. 23-5-603, MCA.

Rules 22.16.1811 through 23.16.1812 reserved.

8.124.213 (23.16.1813) MANUFACTURERS/DISTRIBUTORS AND
PRODUCERS OF ASSOCIATED EQUIPMENT _OF VIDEQO BRAW-POKEFR-GAMINS
GAMB],ING MACHINES (1) The department may issue to an applicant
for a manufacturers/ distributors license or an applicant for a

producer of assoriabted equipment license for video draw--pmker
gaming--gambling machines a provisional license pending the
results of the investigation into their suitability for
licensure. A provisional license will be revoked upon a
determination that the applicant does not qualify for licensure.
tpon a final determination that the applicant does gualify for
licensure the bureau will issue final approval and remove - the

licensoe from provisional status. This license fee is
nonrefundable once the bureau has begun processing the license.

(2) The barean division will assess a one=-time
administrative fer of 545-88 §1,000.00 to cover the actual consts
of processing the license. Any amount not needed to  cover
processing costs will be refunded.

(3) A person licensed undor this section must comply with
all laws and rules of the state of Montana and the department of
commer~e justice.

AUTH: Sec. 23-5-115, MCA IMP: Sec. 23-5-625, MCA

8.124.214 (23.16.1814) GENERAL REQUIREMENTS__ OF
MANUFACTURERS, SUPPLIERS, AND DISTRIBUTORS OF VIDEQ? 6GAMINS
GAMBLING_MACHINES OR PRODUCERS OR ASSOCIATED EQUIPMENT (1) A
reqistered manufacturer/distributor or producer of associated
equipment must retain for a period of three vyears all records
relating to the operation of or sales of videc gaming gambling
machines in Montana.

(2) A registered manufacturer/distributor or producer of
associated equipment must provide the bureau with a current list
of all video gaming gambling machines kept in their storage in
Montana at the time of application and provide monthly updates

thereafter. These reports must include the following
infarmation:
fa) manufacturcr;

(b) model;
() gerial number;
1) loration machine is stored,
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{3) Any person desiring to sell, distribute, lease, or
rent video gaming gambling machines in this state must:

{a) be issued and maintain all required federal, state,
county, and municipal licenses;

t(b} furnish to the department monthly reports identifying
the quantities and models of machines the manufacturer,
supplier, distributor, or coin operator ships into Montana or
receives from outside Montana, and such other information the
department may determine is necessary to requlate and rcontrol
video gaming--gamhling machines in ancordance with the act and
these rules.

AUTH: Sec. 23-5-115, MCA TMP: Sec. 23-5-625, MCA

_g 215 (23,16.1815) VIDEO POKER---6AMING GAMBLING
MACHINES TEST[NG FEES (1) Each entity submitting a video draw
poker gambling machine or a modification that changes the play
aor operation of a video draw  poker rachine for testing and
departrent approval must:

ta) be licensed as a manufacturer distributor or as a
producer of associated equipment within the state of Montanaj;

(h) at the time of submission deposit with the department
a sum of money to cover the costs of the testing service. This
sum ig to be as follows:

(i) video draw-peaker gambling machines, $2,000.00;

i1y modification to a machine that alters the play or
operation of the machine and requires approval, $200.00.

() this account will be charged at the rate of $25<68
$40.00 per hour.

(d) the burean division will provide an accounting to  the
submitting person for charges assessed to them and will refund
any overpayment at the time department final approval is given.
The department will notify the submitting person of any
underpaynent and collect  that nmoney  poriar to giving any
department approval.

AUTH: Sec. 23-5-113, MCA 1Mb: S 23=5-H31, MCA
8.124,216__(23,16.1816) _ PROHIBITED MACHINES (1)  Any

machine #tneinding--an--amusement--machine which, in substance,
simulates the game of poker, keno or bing. without conforming to
the requirrments of the act or these rules and is placed in
service for play by the public is probibited. Fhe--machtne is
subject--to-immedrakm-seiznre-and-destruction-rn-accordanes with
the-provimsimnm-of-23-5-121-and-23-8-31237-4-A7

(2) Any prrson who owns or operates . machine described in
gsubsection (1) 1s in violation of the act. these rules and Title
23, part-3-chapter 5, MCA. The civil a ! crininal penalties
provided in those titles shall apply.,

AUTH: Ser. 22-9-115, MOCA 1M See, O1-3-013, MCA
8 . 123,16.1817)__POSSESSION OF 'NLITENSED MACHINES BY
MANUE] DISTRIBUTOR, OWNER, OR FEPAIR SERVICE

A mamnfactarer,supplior, Jdigt il 2 or, awner, or repatr
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service may possess or own unlicensed machines, logic boards,
meters, and machine comprnents which conform to the statutory
requirements and rules relating to electronic viden gaming
gambling machines. Such machines possessed or owned may nnt.  he
operated except when inspected, licensed, and placed on a
licensee's premises.

AUTH:  Sec. 23-5-115, MCA TMP:  Sec, 23-5-613, MCA

8.124,218 (23.16,1818) LOCATION OF MACHINES ON PREMISES
(1) An electronic video gaming gambling machine must be placed
in such a manner that:

ta) each machine remains within the sight and control of
the licensce or employees of the licensee;

(h) each machine 1s segregated from amusement machines in
such a manner that a minor who tries to play a machine is
immediately observed by the licensee or the licensee's
emplayees: and

ey public areess js, to the greatest oxtent possible,
limited to persons over the age of 18.

t23--3f-a-machine-is—-}ocated--in--an--=atabiishment--where
ateoholie--beverages--are--setds-~the-machine-must-be-located in
that-area-af-business-that-ts-naed-primariiy- for-the consumpkron
nf-thmue-baveragens

AU'TH:  Sea, 23-5-115, MCA IMP: Ser. 23-5-603, MCA

6,124,219 (23,16.1819) €ONBFPFONAEL APPROVAL OF VIDED GAMING

GAMBLING__ MACHINES BY DEPARTMENT (1}  The department may
conditionally approve spe«ific models of machines based on its
finding that the marhines« confurm to the act and these rules.

ta) Final approval of earh machin~ is required even if a
machine has been conditinnally approved.

(b) Conditional or final approval may be withdrawn by the
department subsequent to finding that a machine does not conform
to specificationsy-incituding-new or revised requirements that
were differ--frem--these in effect at the time conditional or
final approval was granted.

(2} Approval includes inspection of the hardware and
software and all information provided to the department under
the administrative rules of Montana to determine whether a
nachine meets all requirements of the act and these rules.

(3) The department may accept shipment of a machine for
the purpose of providing conditional approval of that particular
make or model provided the following conditions are met:

(a) the department will not be responsible for any
purchase, shipping, or handling charges;

(b} all the informatton required in ARM Ax324-204
16.1808 must accompany the machine; and

() prior to shipment, the department approvesd such
shipment of a machine for scheduled testing and approval.

t4) New rules may br adopted which redcefine or set forth
new specifications that previously approved machines do not
comply with. Tn such cases, and only it such cases, fthe
department. shall allow up to 90 days for a licensee to bring a

23
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machine into compliance with a new or modified specification.
AUTH: Sec. 23-5-115, MCA IMP: Sec. 23-5-631, MCA

8.124.220_(23.16,1820) DISSEMINATION OF _INFORMATION (1)

Certain information collected by the department is known to
contain confidential information. Fhe-informatien-in-subsection
t2¥--in--confidentiat--and-may-not-be-reveaited-by-the-department
except-under-order-of-a-court-of-competent-jurisdictions

€2) Information designated as confidential includes but is
not limited to the following:

fa) technical manuals, instructions, wiring, or logic
diagrams for the machine;

(b) Tlistings of source codes and flow charts;

(c) results of simulations and related information
explaining simulation methodology;

(d) model PROMS or logiec boards containing compiled
programs . er ’

ted--background-information-ra-applicanta;--ticanseess--and
business-retatronships

€3)(2) Infornation relating to the results of actual
operations as shown on a machine's meters is not confidential
and may be used to conpile studies or reports.

£4)(3) Persons with access to confidrential information as
desaribed in subsection $2)(1) may not use or reveal anything of
a confidentinal pature outside the scope of its intended purpose.

+5)(4) The  department shall secure confidential
information and restrict all  persons from access, except
designated enployees whose duties include testing and
interpretation of the information. Surh  information is not
public record and may not be releaged  to any menber of 0 the
public.
AUTH:  See. 23-5-11%, MCA P Sec. 23-5-115, MCA

8.124.221 (23,16.1821) REPAIRING MACHINES - APPROVAL (1)
when the  Jdepartment approves the soitware and 1ogic board of a

machine, it nay use a prescribed security seal process to  guard
against any unauthorized tampering or changes to the method by
which the gane is playved on the machine,

t2)  Any repairv or replacenent of a machine's logic board
which may cause a4 loss of pemory or change in the meter reading
must be reported to  the video-gaming-econtrel-burean ganbling
control division of the department of cemmeree justice on forms
prescribed by the department at the time of the repair. The
report requires the disclosure of the following information:

tay final electronic and mechanical meter readiags hefore
repair;

(b) ipitial electrenic and mechanteal meter readings after
repair; and

(¢)y the nature of the problon epconntered which
necessitated the repair,

(3} Any repair made to a machine's logic board which
requires the breaking of a departnent seal must be reported to
the department bhefore the seal i removedd or broken. After
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repair, the logic board must be reapproved by the videe--gaming
emnero}--bureau gambling control division before being reused in
A machine.

(4) Any repair or replacement mads to a machine's meters
must be reported to the videw--gaming--econtrel--burean gambling
control division before a seal is removed or broken and the
readings of the machine's electronic and mechanical meters must
be provided to the videm-gaming-contrel-burean gambling control

division, After repair, the initial readings of the electronic
and mechanical meters must be provided before the machine is
again placed in operation. The department mus! subsequently be
given access to the machine to resecal the meters and verify
their proper operation.

(3) To assure the integrity, security, and monitoring of
machines in service, a ticensed permitted machine may not be
subst.ituted or replaced unti]l the replacement machine has heen
tieensad jssued a permit by the department.

AU'lH:  Sec, 23-5-115, MCA IMP: Sec. 23-5-631, MCA

RULE 8.124.222 (23,16,1822) IS PROPOSED TO BE REPEALED and
can be found on page B-4825 of the ARM.

8.124.223 (23.16.1823) INSPECTION AND SEIZURE OF MACHINES
(1) The department er-itts-doly-autherized-representative has
the right at all times to make an examination of any machine
being used to play or simulate video draw poker, video keno or
video binge. Such right of inspection includes immediate access
to all wmachines and unlimited inspection of all machine parts.
The department er-tts-authorised-repressntatives may immediately
selze and remove any machine or device which vieolates state law
or these rules.

(2) Given teasonable causc, the department may remove a
machine or parts from a machine four laboratory testing and
Aanalvsis.

(3) The department may seal any machine left on the
licensee's premises pending the department’'s investigation. The
breaking or removal of the department's seal will subject
the licensee to seizure of the entire machine and suspension or
revocation of the anv  permit or license issued by the
department. -

AUTH:  Sec. 23-5-115, MCA IMP: Sec. 23-5-11%, MCA

8.124.224 (: 4)__INVESTIGATION OF IICENSEE (1) The
department may, uj wn motion, and shall upon receipt of a
written, verified complaint of any person, investigate the
actions of any licensee and the operations of any machine. The
investigation shall be undertaken for the purpnse of gathering
cvidence and determining whether a violation of the act or
thes» rules has occurred.

AUTH:  Sec. 23-35-115, MCA IMP: 23-5-613, MOA
A,124.225 (23.16.1823) = CIVIL VIOLATIONS__ -~ _ CRIMINAL
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CITATIONS is hereby repealed.

A2%.16.1826) PENALTIFS FOR_C

is heraeby repealed.

RULE 8,124,227 (23.16.1827) IS PRUPOSED To BE REPFALFD  and
can be found on page B-4826 of the ARM,

8.124.228 (23.16.1828) _TRANSPORTATION  OF _ MACHINES INTQ

STATE (1} All shipments of  video gaming machines into this
state must comply with the act of the congress of the United
States entit)ed "An act to prohibit transportation of gambling

devices 1n interstate and foreign commerce, " approved January 2,
1951, being Ch, 1194, 64 Stat. 1134, and also desiygnated as 15

U.s.C. 1171-1177.

AUTH:  See, 23-5-11°5, MCA IME: Sec. 23-5-621, MCA

RULE 8.124.229 (23.16.1829) 15 PEOPOSED TO BF REPEALFD  and
can be found on page 8-4827.

RULE 11 _VIDEO GAMBLING MACHINES - _TRADE_SHOWS (1) Video
gambling machines, which have not beén approved for operation ar
sale, may be brought into Montana for the purposes of trade
shows, exhilitions, and sinilar activities, under the following
requirement s:

ta) the machines must gimulate only  ganes  anthorized  in
Title 23, chapter 5, MCA,

#23(h) the department must receive written notification of
the activity and intent to display these devices at least 3
working days prior to the event. Such notification shall
include the following informat ion:

(i) a list describing the machines including model  and
serial number;

{(i1) the event, it's location, .and number of dayvs the
device(s) will be displayed;

(1i1)  the method of Yransportation and location of sturage
of the machines;

(iv) the name of the ronpany represented, telephone number
and address, and the individual who will bhe responsible for the
machine while in the state;

(2)  the department nay ingpect  these devices to  insure
conformity With the requirements of this section.

%) no machines brought into Montana under this  rule may
remain in the state for more than 20 working Jdays,

AUTH:  See. 23-5-621, MCA IMP: See, 22-5-621, MUA

RULE_TIT _MANUFACTURER_OF DEVICES NOT_LEGAL IN STATE -
LICENSE - FEE - REPORTING REQUIREMENTS - INSPECTION OF RECORDS -
BEEURTS A manufacturer of gambling devires in Mont.na which are
not authorized for use in Montana and intended for use i side
of Montana mugt be licensed by the department, The
administrative fee for this license is  §1000 annually, A

leense  dssued under this sect ion shall for all purposés oxpire
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at midnight on June 30 each year. A person licensed under this
section must provide a monthly report listing kinds and amounts
of devices manufactured, number of shipments of these devices,
destinations of all shipments and method of shipment including
carrier used,

AUTH: Sec., 23-5-102, MCA IMP: Sec. 23-5-152, MCA

RULE IV DEFINITIONS As throughout this subchapter the

following definitions apply:

(1) "Bank" means the ommon fund into which player
consideration to play keno or bingo is placed and out of which
prizes are awarded,

(2) "Bingo" means a4 ygame of chance played for prizes with

cards bearing numbers as described in law, in which the holder
covers such numbers when objects similarly numbered are drawn or
electronically determined, and in which the game is won by the
first person vovering a4 previously designated arrangement of
numbers on such cards, A game of bingo begins with the first
number called and ends when an individual covers the previously
designated arrangement, decl.ires bingo, and the game is
verified. Individual prizes not to exceed $100 in value are
then awarded.
(3) "Filing date" means July 3lst of each year.

(4) "Game" means a sessjon of play in which a winner or
winners are chosen or the game as defined in law or
administrative rule ends..

(5) "Gross keno or bingo game  income"™ means the total
consideration paid by all the players to play.

(6) "Gross proceeds” means gross income recelved to  play
live keno or bingo minus the prize payouts.

(73 "Inside keno cards” meon the wcards on which players
record their selections which are submitted to and retained by
the keno caller as a receipt and to verify player selections,

(B) "Keno or bhingo caller"” necans any individual responsible
for the collection of player consideration, verification of
bets and winners and distribution of awards.

(9)  "Outside keno cards" m-an the cards on which players'
selections are recorded by a keno caller and issued to the
player as a receipt. These cards must contain the premise name,
card manufacturer name, game number, and a series number.

(103 "Payout(s)" means a prize or prizes awarded to
winners. The term does not include prizes awarded to winners of
free, promotional games.

t11y  "Payout slips" means & report detailing the payouts
made in each 1live keno or hingo game, including promotional
prizes, The slips must also contain the name of the individual
making the payouts, game date and the payouts or prizes, for
each game,

(12)  "Player"™ means a natural person paying valuable
consideration to play live keno or bingo.

(13) “Promotional game" means a game during which a prize
is awarded but for which no consideration is required by the
players.

(14) "Tax year end” weans Jnune 30th of each year.
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AUTH: Sec. 23-5-115, MCA IMP:  Sec, 23-5-409, MCA

RULE V. LIVE_KENQO_AND BINGO RECORD KEEPING (1) A record

of live keno and bingo gross proceeds, must be maintained
separate and distinct from other sources of operator revenue.
Unless designated otherwise the operator of a live keno or bingo
game must retain daily accounting records for a period of three
years from the due date of the associated net live game income
tax return. The records nust remain legible and be kept in  the
state of Montana and accessible by the department from the
licensee.

ta) The following records nust be maintained on a form
prescribed by the department:

(i) the gross income collected, supported by proper
records as tequired in these rules,

(ii) the amounts paid out for prizes supported by proper
records as refquired in these rules.

{iii) records documenting the starting and ending cash bank
which must be verified by at least two persons by a signature.

(iv) records providing a reconciliation of gross income,
actual profit, cash long or short, and bank deposit.

(v) a copy of the schedule of games and their prizes.

(2 l.ive keno records. In addition to the records
required to be kept under part 1 of this rule the keno operator
must maintain the following rerords:

(a) a record of outside keno card purchases, detailing
the number of cards purchased by series number must be kept for
a period nut less than three vears from the due date of the
associated live keno income tax return. The outside keno card
purchase invoices must segregate the order by single cards and
card sheets;

{b) if the premise uses a cash register or other method
of calculating ecash on hand with which a tape record is
maintainad, the tape record must  bhe kept with other daily
records;

(c) once a week, gross income from one day's play must be
verified by the game manager/cowner by counting the inside cards
retained for rerceipting purposes for one day's play, segregated
by card prices, and totalling payout slips. Any variations, in
excess of $5.00 betwren the gross income figures rcalculated
using the card count and actual bank record must be
investigated. A log must be maintained detailing the findings
of the card count and comparison with the actual bank. The log
must indicate the number of cards sold and pay outs by card

price, The log must also detail the conclusions reached in the
investigation of variations between the card count and actual
bank;

d} a record of the total number of keno cards sold  nust

also be maintained on a daily basis;

() pavout slips must bee maintained by each  kenpo caller
for each work shift, It rust also be initialed by the keno
caller at the end of the shift. Prizes awarded for promotional
games must be recorded on the payout slips. The slips must also
be maintained as part of the operator's records for a period  of
three ronths;
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(f) for the purposes of calculating gross proceeds
promot ional game prizes must be subtracted from total paynuts;

(¢) the ending bank balance less the davs gross proceeds
and  any other adjustments must be used as the beginning balance
for the next day;

(h) if a licvensed premise has not Kkept records ir the
manner prescribed in these rules and no other records exis! with
which the department may calculate the gross keno proceed:..  the
dopartoent may estimate a tax using the best available met hod,

(i) Live Binjgo Records. In addition to the roords
required to be kept under part | of this rule the bingo op-rator
must maintain the following records:

(a) a record of all bingo card purchases, detailing the
number of cards purchased by type;

{b) if the prenise uses a cash register or other method of
caleulating cash on hand with which a tape record is main'ained
the tape record must be kept with the daily records;

{¢)  a record of the total number of bingo cards sold:

(d) payout slips must be maintained by bingo callers for
each work shift.  Prizes awarded for promotional games nust be
recorded on the payout slips but so designated for the purpose
of caleculating gross proceeds. The payout slips mu-t be
initiated by the caller at the end of his/her shift. The slips
must  also be maintained as part of the oprrator's records for a
period of three mont hs.

te)  the day's gross proceeds must be reconciled with  the
ending bank balance. Any variation in excess of §5.00 mwust be
invest igated. A log must. be kept detailing the findinus of
these iLnvestligat ions, For the purposes of calculating yross
procecds, promotional game prizes must be subtracted  frono ) the
total payouts.

{f) the ending bank balane less the days gross prooeeds
and any other adjustnents must be used as the beginning bailance
for the next day; and

(y) if records are not kept in the manner prescribed in
these rules the department may estimate gross proceeds usioy the
best available method,

AUTH:  SEC. 21-5-115, Mo IMP: SF¢, 23-5-409, Mg

RULE_VI _EXPENSFS ALLOWED IN CALCULATING NET LIVE__KENQ__OR
BINGO TAXABLE INCOME (1) A record of expen-ag incurred for the
product ion of live keno or bingo game income must be maintained
separately  in  the operators' records, The operator may deduct
personnel,  supplies, advert ising and mjuipment enprnNges
allocated to the live keno and bingo games from gross preo: ceds.
To be fullyv deductible the expense must be  incurred {0 the
production of live yame income only. Expenses incurred ontirely
for purpnses other than the live game or having only a b ominal
connection with the gane may not be deducted.

(2y A pereentage of shared expenses, those substanlively
incurred far the production of more than one source of uirrator
revenue including the live keno or bingo game, may al-o  be
deducted, The anount of  deductible :rhared expens < is
determined by multiplving teatal  shared exXpenses by the
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percentage live game gross inuvome bears to total operator gross
income, during the live game tax vear., The formula to be used
in this calrulation is as follows:

gross live rame income/total gross income X total  shared

expenses, = deductible shared expenses
Fur the purposes of this rule, total gross income means gross
income from all sources in the licensed premise.

(1) Deducrtions for equipnent expenses must be the same  as
those clairned for federal and state income tax purposes for the
same period of time. Therefore, equipnent that is depreciated
for state and federal income tax purposes must be depreciated
for net live game income tax purposes. Equipment that is
expensed for  state and federal income tax purposes mist be
expensad for nel live game income tax purposes,

AUTH:  Sec. 23-5-115, MCA IMP:  Ser. 23-5-409, MCA

RULE_VII _PRIZF AWARDS_FOR LIVE KENU_AND DINGO__GAMES ~ All

live game operators must provide a pay table listing the prizes
awarded to winning cards. All valid winning cards must be paid
in full as per the pay tahle. 1In nn case may the total prize
excecd §100 per individual bingo award or $100 per card in a
keno game. Bingo games may not bhe extended in any manner so as
to exceed the prize  limitations nor may  identical cards be
plaved so as to exceed prize linitations.

In kenn, plavers pay not nake multiple bets on a single card.

AUTH: Sec. 23-5-1153, MCA M Sec. 23-5-412, MCA

RULE VIII1_ _ACTUAL CASH _PROFIT__UANK DFPOSIT__REQUIRED__BY
LI1CE D OPERATOR The actual cash profit of live keno and bingo
games, less the increase or plus the decrease in the normal cash
bank for the next keno or bingo day's play, must be deposited
intact in the operator's bank account at least twice a month.
Receipts must be retained for any cash expenses paid out of the
gross proceeds. A copy of the receipt must be retained with the
live keno or bingo game records at all times. If the operator
prepares a deposit slip for the deposit of actual ecash profit
from only one day's activity, the validated deposit slip or
receipt must contain a reference to the date of the occasion,
deposit amount, and be included as part of the daily accounting
records. 1f the operator prepares one deposit slip for the
deposit of actual gross proceeds from more than one krno or
bingn day or other gambling activity, or both, the deposit slip
must contain a reference to, the dates played, deposit subtotals
by activity, and be included as part of the daily  accounting
records,

AUTH: Sec. 23-5-117%, MCA TMpP Sec, 23=5-4009

RULE_IN _PENALTIFS (1) bailure to file live keno or bingo
income tax returps or pay the tax in o timely manner will result
in the assessment of penalties, stated in terms of a  percentage
nf the tax due.. The penalties to be assesuserd are as follows:

() 0-30 davs Jate 1o af tax dueyg
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(h) 31-60 days late = 25% of tax due;

tc) 61-90 days late = 50% of tax due;

(d) 91 days or more = 100% of tax due.

(2) The imposition of these penalties does not preclude
the department from taking any other action against the oporator
as allowed by law.

AUTH:  Ser, 23-5-115%, MCA IMP:  Sec. 23-5-409, MCA

RULE_X_ _DEFINITIONS (1) "calcutta pocl” means a form of
auction pool wherein participants in the pool bid on the
competitors in an underlying event with each successful bidder
wagering the amount he has bid on the competitor he has
"purchased;"” at the conclusion of the underlying event the pool
of wagers placed on all competitors is divided amonyst the pool
participants who have "purchased” the winners of the underlying
avent according to the rules of the particular calcutta pool.

(2)  "Competitor” means an entrant in the underlying event
upon which a calentta pool is based and who is  “"purchased” or
wagered upon by a participant in the calcutta pool.

(3) "Participant" means a person who bids/wagers in a
calcutta pool, whe "purchases"” a compctitor in the event
underiying the pool, and who stands te win according to  the
rules of the pool.

t4) "Prize" means anything of value awarded a winnetr of a
calcutta  pool or anything of value awarded a winner of an
underlying event from the!calcutta pool bax~d on that event.

(5) "Proceeds" means the amount left in a calcutta pant
after administrative costs and prizes have been paid.

(6) "Purchase” means to earn the right to wager in a
calcutta pool by submitting the highest bid on o particular
conpetitor in the underlying event.

(7)) "Underlvinu event" means an actual game, tournament,
or contest with more than two entrants whiclh is wagered upon by
the participants 1n a calcutta pool., Fictitious or contrived
events shall not be considered underlying cvents for purposes of
calcutta pool wagering,

AUTH: Sec. 23-5-115, MCa IMP:  Seo. 23-5-221, MCA

RULE_XI _RESTRICTIONS ON
prols must meet all of the following restrictions:

ta) The organization conducting the pool must be
aulhovized by the department;

(b)Y The rules of the pool must ‘be publicly posted in
advance of the auction;

(e} At least 50 percent of the total pool of wagers must
be paid out in prizes; and

td) The proceeds from the pool must be contributed to a
charitable or nonprofit corporation, association, or cause.

(2} No calcutta pool may be based upon an  underlyving
elementary or high school sports event. '

CALCUTTA POOLS (1) Calcutta

AUTH: Sec, 23-5-1175, MCA IMP: Sie-, 23-5-221, Mry
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RULE__X11 _ APPLICATION FOR__AUTHORIZATION TO CONDUCT A
CALCUTTA__ POOL (1) Any organization seeking authorization from
the department to  conduct a Calcutta pool must  supply the
department the following information:

ta) the event underlying the Calcutta pool;

th) the number of compet itors in the underlying event;

(¢} the value of prizes to be awarded (4 prize may be a
percentage of the total wagers);

td) any projected costs of administering the pool;

te) the intended use of the proceeds of the pool;

(f) a copy of the rules of the Calcutta pool which will
be publicly posted.

(2) All applications for authorization to conduct Calcutta
pools must  be received by the departnent prior to the start of
the auction, with aderquate time for processing.

AUTH: Sec, 23-5-115, MCA IMP:  Sec, 23-5-221, MOA

RULE X111 _MISREPRESENTATION - PENALTIES (1)  [f, upon
investigation, the department detrrmines that an organization
authorized to conduct a Calcutta pool bhas failed to comply with
the laws of the state of Montana or the rules of the department
or has misrepresented any material fact in its application for
an authorization to conduct a Calcutta prnol, the department may:

ta) deny any future application by said organization for
autherization to conduct a Calcutta pool; or

{b) t.ake any other action authorized by law,

(2) Upon conpleticn by the department of its
investigation, the department shall notify the organization
authorized to conduct the Calcutta pool of any penalties it
intends to i1mpose. If the organization then desires a hearing,
it must subnit a written request to the department within 20
days of the receipt of notice of intended department action,

(3) Upon receipt by the department of a written request
for hearinyg, all subsequent proceedings shall be conducted in
accardance with the Montana Administrative Procedure Act and the
attorney general's Model Rules of Proceduare.

AUTH: Sec. 23-5-115, MCA IMP: S, 23-5-221, MCA

the department able to estahlish probable cause that a
gambling activity not authorized by statute is taking place or
that a gambling device or gambling enterprise not authorized by
statute is being made available to the public, the department
shall presume that such activity, device, or enterprise is
illegal. The presumption shall be a disputable presumption  as
that ternm iv defined in Rule 301, Mont, R. Evid,

RULE X1V__ILLEGAL_GAMBLING--PRESUMPTION 1In any case where
i

AUTH:  Ser. 23=5-115, MCA 1 Sec. 23-5-111, MCA
See, 23-5-151, MCA

RULE XV __PROCEDURE UPON PRESUMPTION In cases where the

department has presumed the existence of an illegal gambling
activity, devicee, or enterprise, the department may  issue  a

MAR Notice No, 23-5-2 24-12/21/89



-2156-

notice and opportunity for hearing on a permanent ceas~ and
desist order regarding that activity. The departwent may, in
its discretion, seize the gambling device presumed to be illegal
or issue a temporary order to ccase and desist fror the ganbling
activity or enterprise presumed to be illegal.

(2) If the person presumed to be conducting illegal
gambling then desires . hearing, he must submit a wiitten
request to the department within 20 days of the departient's
action,

(3)  All prececdings in cascs of presumed illegal gandling
must  be conducted pursuant to sectinns 23-5-136 and 137, MCA,
the Montana Administrative Procedure Act, and the Al rney
general's Model Rules of Procedure.

AUTH:  See. 23-5-110, MCA IMP:  Sec., 23-5-111, Moy
Sec. 23-5-151, MrAa

RULE_XVI_ _DEFINITION “"Raffle"” means a form of Jlottery in
which each participant buys a ticket for valuable consideration
in order to be eligible for a random drawing to win a  pri -« or
prizes.

AUTH:  Sec, 23=5-115, MCA IMP: Sec, 23-5-405, M\

3. The departmen! is proposing these rules in ordr to
implement  Title 22, chapter 5, parts 1 through 6, MCA, and SB
43] of 1989. SB 431 centralized the regulation' of ganmbling in
the Montana Department of Justice. The new rules are necossary
becanse of the legislative changes,

4. Interested persons mayv present their data, virws, or
arguments, either orally or in writing, at the hearing. Written
data, views, or arguments may also be submitted to Robenrt J.
Robinson, Administrator, Gambling Control Division, 2687 Airport
Road, Helena, Montana, 59620, no later than January 31, 1790.

5. Robert J. Robinson, Administrator, Gambling C::ntrol
Division, has been designated to preside over and condu t the
hearing.

i,  The authority of the department to make the pr posed
rules 1s based on section 23-5-115, MCA, and the rules irny!ement
sections 23-5-110 through 23-5-631, MCA,

Ry:
MARC RACTICOT
Attorney General

Certified to the Secretary of State December 11, 1989.
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RULE X1I _ APPLICATION_  FOR__AUTHORIZATIQN TO _CONDUCT A

CALCUTTA__POUL (1Y Any organization seeking authovization from
the department to conduct a Calcutta pool must  supply  the
department the following information:

ta)  the event nnderlying the Calcutta pool;

{b) the number of competitors in the underlying event;

() the value of prizes to be awarded (4 prize may be a
percentage of the total wagers);

(d)  any projected costs of administering the pool;

(e}  the intended use of the proceeds of the pool;

(fy a copy of the rules of the raleutta pool which will
be publicly posted.

(23 All applications for authorization to conduct Calcutta
pools must  be received by the departnent prior to the start of
the auction, with adequate time for processing.,

AUTH: See, 23-5-115, MCA ™It Sec. 23-5-221, M0A

RULE_X111_ MISHFPRESENTATION -  UENALTIES (1)  If, wupon
investigation, the department detrrmines that an organization
authorized to conduct a Calcutta pool has failed to comply with
the laws of the state of Montana or the rules of the department
or has misrepresented any material fact in its application for
an authorization to conduct a Calcutta pool, the department wmay:

ta) deny any future application by said organization for
authorization to ¢onduct a Calcutta pool; or

th) take any other action authorized by law.

(2) Upon conplet ion by the department of its
investigation, the department shall notify the organization
authorized to conduct the Calcutta ponol of any penalties it
intends to impose. If the organizatlijon then desires a hearing,
it must subnit a written requrst to the department within 20
days of the receipt of notice of intended department action.

t3) Upon receipt by the department of a written request
for hearinyg, all subsequent proceedings shall be conducted in
accordance with the Montana Administrative Procedure Act and the
attorney general's Model Rules of Procedure.

AUTH: Sec. 23-3-115, MCA IMP: Sedr, 23-5-221, MOA

BULE_X1V__ILLEGAL_GAMBLING--PRESUMPTION 1In any case where

the department is  able to establish probable cause that a
gambling activity not authorized by statute 1s taking place or
that a gambling device or gambling enterprise not authorized by
statute is beiny made available to the public, the department
shall presume that such activity, device, or enterprise is
illegyal. The presumption shall be a disputable presumption  as
that tern 1= defined in Rule 301, Mont. R. Evid.

AUTH: Qec, 231-5-115, MeA 17 Ser, 23-5-111, MCaA
Sec. 23-5-15), MCA

RULE_XV__PROCEDURE UPON PRESUMPTION In cases where the
department  has preszumed the existence of an 1llegal gamhling
activity, device, or enterprise,  the department  may  issue  a
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notice and opportunity for hearing on a permanent ceas+ and
desist order regarding that activity. The departmwent may, in
its discretion, seize the gambling device presumed to be illegal
or issue a temporary order to crase and desist from the ganbling
At ivity or enterprise presumed to be illegal.

(2) If the person presumed to be conducting 1i)legal
gambling then desires 1 hearing, he mnust submit a written
request to the department within 20 days of  the depavtient's
act pon,

(2)  All procerdings in cascs of presumed illegal ganlbling
must  be conducted pursuant to sectinns 23-5-136 and 137, MCA,
the Montana Administrative. Procedurs Act, and the al! rney
general’s Model Rules of Procedure.

AUTH: See, 23-5-11%, MCA IMP: Sec. 23-5=111, MoA
Sec. 23-5-151, M
RULE_XVI__DEFINITION “"Raffle" means a form of lottery in
which each participant buys a ticket for valuable consideration
in order to be eligible for a random drawing to win a pri ' or
prizes.

AUTH:  See, 23-5-115, MCA IMP:  Sec, 23-5-405, NN

3. The department is proposing these rules in ordir to
implement  Title 22, chapter 5, parts 1 through 6, MCA, and SB
431 of 1989. SB 431 centralized the regulation of gambling in
the Montana Department of Justice. The new rules are necossary
because of the leqgislative rhanges,

4. Interested persons mav present their data, views, or
argumnents, either orally or in writing, at the hearing. Written
data, views, or arguments may also be submitted to Robert J,
Robinson, Administrator, Gambling Control Division, 2687 Airport
Road, Helena, Montana, 59620, no later than January 31, 1740.

5. Robert J. Robinson, Administrator, Gambling C:mntrol
Division, has been designated to preside over and condu t the
hearing.

6, The authority of the department to make the pr o posed
rules 1s based on section 23-5-115, MCA, and the rules inplement
sect tong 23-5-110 through 23-5-631, MrA,

MARC RACTCOT
Attorney General

Ry:

Certified to the Secretary of State December 11, 1989.
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BEFORE THE HUMAN RIGHTS COMMISSION
OF THE STATE OF MONTANA

NOTICE OF THE PROPOSED
AMENDMENT OF RULES
24.9.212 Confidentiality, 24.9.212 CONFIDENTIALITY,
24.9.225 Procedure on 24,9.225 PROCEDURE ON

In the matter of the )
)
)
}
Finding of Lack of Reasonable } FINDING OF LACK OF REASONABLE
)
)
)

amendment of rules

Cause, 24.9.309 Contested CAUSE, 24.9.309 CONTESTED
Case Record, and 24.9,329 CASE RECORD, AND 24.9,329
Exceptions to Proposed Orders EXCEPTIONS TO PROPOSED ORDERS

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons

1. On January 26, 1990, the human rights commission
proposes to amend ARM 24,9.212, 24.9.225, 24,9.309 and
24.9.329, ARM 24.9.212 relates to confidentiality of
complaints under investigation by the commission staff. ARM
24.9.225 relates to the procedure to be followed in the
investigative process when the commission staff has issued a
finding of lack of reasonable cause to bélieve discrimination
has occurred. ARM 24.9.309 relates to the materials which
comprise the record in a contested case. ARM 24.9.329 relates
to the procedure to be followed after the entry of a propesed
order by the hearing examiner,

2. The rules as proposed to be amended provide as
follows:

24.9.212 CONFIDENTIALITY (1) The commissicon shall
maintain the confidentiality of privacy interests entitled to
protection by law. Any information which is made public may be
altered to provide for the anonymity of persons whose privacy
interests are entitled to protection by law.

43¥ (2) The commissjon may disclose any record or
information contained therein to any party, individual or
agency pursuant to a written request by, or with the prior
written consent of the individual to whom the record pertains.

4%y (3) No complaint, information obtained in the
investigation of a complaint, or recerds-vequired-to-be-filed
wieh other information in the commission file shall be made a
matters of public informationj-er-disecieosed-te-persens-withoue
an-interest-in-ehemy; by the commission prior to a determimatvion
regarding-eause-or-a finding ef-me-¢ause under ARM 24,9,224 er
2479722557 regarding cause to believe discrimination occurred or
other agency action terminating investigation and entering an
order with respect to a complaint. This rule dees-net-apply-to
such-eariiter shall not limit the commission's disclosures of
such information to a party, individual or agency eutaide-ef
the-commission as may be necessary to the carrying out ef the
commission's funetions obligations under the-act-or-cede
provided-that-the-reasenable-expectationa-of-individuat-privaey
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of-perasns-named-in-the-commissionls-recovds-are-protected
Montana statutes or these rules,

2} (4) Upon a dctarmimatien finding regarding cause to
believe discrimination vccurred, a-findimg-ef-ne-cause or other
agency action terminating the iInvestigation and-entering-an
erder-with-respect-to-complaints-the~commiaaton-shati-continue
to-protect-the-identitv-of-papsons-having-a-reasonabie
enpestation-of-privacy-thronghout-the-hearing-process---Any
information-made-public-shali-be-attered-oenty-to-provide-for
the-anonymity-of-these-persons-whose-privacy-rights-are-to-be
protected;-and-are-entitied-to-protection-by-taw in a case, the
complaint, information obtained in the investigation of a
complaint and other information in the commission file shall
become public information.

44y {5) Disclosur: of information regarding complaints
alleging violations of federal law which are within the
jurisdiction of the human rights commission because of
worksharing arrangements with federal agencies may be further
restricted by provisions of federal law.

(6) All settlement and conciliation agreements are public
information except to the extent that they relate to privacy
interests entitled to protection by law. A governmental entity
does not have a privacy interest in any settlement or
conciliation agreement.,

AUTH: 49-2-204, 49-3-106 MCA; IMP: 49-2-504, 49-2-505,
49-3-307, 49~-3-308 MCA,

24.9.225 PROCEDURE ON FINDING OF LACK OF REASONABLE CAUSE

(I} If the staff » #imding finds ef lack of reasonable
cause to believe discrinination occurred is-made-by-the
divisien in regard to any complaint, the staff shall serve
notice of the finding shaeii-be-served on all parties. The
notice shall include a statement of the reasons for the
finding. The notice shall be accompanied either by a dismissal
order and right to sue letter in accordance with ethe-provisiens
ef ARM 24.9.2637 or by a statement expiaining-the-right-of
allowing the charging party or aggrieved person to request a
hearing before the comnission.

(2) The determination to dismiss the complaint and issue
a right to sue letter or to allow the charging party or
aggrieved person an opportunity for hearing before the
commission shall be within the sound discretion of the
administrator. If the administrator elects to allow the
charging party or aggrieved person an opportunity for hearing
before the commission, the notice shall specify the time within
which the charging party or aggrieved person must file a
written request for hearing which in no case shall be less than
14 days from the date th¢ notice of the finding was is mailed
to the parties.

(3) Upon a finding of lack of reasonable cause to believe
discrimination occurred and the administrator's grant of an
opportunity for a hearing, ¥f if a the charging party or
aggrieved person tn-a-case-in-which-the-division-has-feund-iack
of-reasonabte-eause mak:s a timely written request for hearing
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in-respeonse-to-the-statement-accompanying-che-tack-of
reasonabite~cause-findéng the administrator shall certify the
case for hearing in accordance with ARM 24.9.230, <44} If no
timely written request for hearing is made im-respemse-to-the
atatemene-aceompanying-the-tack-of-reaseonable-ecanse-£finding the
staff shall issue a dismissal order and right to'sue letter in
accordance with the-previsiens-ef ARM 24.9,263.

45+ (4) Upon request of a party mede within a reasonable
time, the commission may vacate an order of dismissal issued
pursuant to subsection 44} (3), if vacating the order is
justified for any of the following reasons:

{a) mistake, inadvertence, surprise, or excusable
neglect;

(b) fraud (whether intrinsic or extrinsic),
misrepresentation, other misconduct of an adverse party, or
gross error by the dtvisten staff; or

(c) any other reason justifying relicf from the operation
of the £ime} dismissal order.
Fhe-request-must-bhe-made-within-a-reasonable-time

(5) A motion under this subsection (4) does not affect
the finality of a fénma} dismissal order or suspend its
operation. Netwithstanding-the-provisteons-ef-this-subsection;
the

{6) The commission may correct errors con its own motion.

(7) The commission may vacate an order on its own motion
where there is a lack Of jurisdiction end-may-set-aside-an
erder-£or or where there has been fraud upon the commission.

(8) Any request permitted by thia-subseetion this rule
may be denied where a party has failed to comply with the
provisions of these rules for appeal of findings and the
failure is not attributable to one of the factors set forth in
subsecticons 45% (4) (a), (b), or (c} of this rule.

AUTH: 49-2-204, 49-3-106 MCA; IMP: 49-2-504, 49-2-505,
49-2-509, 49-3-307, 49-3-308, 49-3-312 MCA.

24.9.309 CONTESTED CASE RECORD (1) The record of _1_1'1 a
contested case shall include the-{eltewing:

(a) The-compltaint-and-ait All pleadings, motions, and
precedurat intermediate rulings er-erderss;

(b) All evidence received or considered, including any
electrente-or-other a stenographic recording of ehe oral
proceedings when of hearingy-but-nee-inciunding-any-notes-of
hearing-made-by-a-hearing-examinerr demanded by a party;

(c) A statement of matters officially noticeds;

{d}--Exhibitn-admitecd-itnto-evidencers

tey (d) objectionsy Questions and offers of proof, er
questionmy-ineluding objections and rulings thereons;

46¥ (e) Proposed findings and erders-and exceptions; e
them:

(f) Any decision, opinion, or report by the hearing
examiner or commigsion member presiding at the hearing;

{g) Where-permttteds All staff memoranda or data
submitted to the hearing examiner or members of the commission
in connection with their consideration of the case.
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th}--Phe-£finding-oi-the-diviaion-upen-the-conctusion-of
investigations

(2) Any stenographic record of oral proceedings or any
part thereof shall be transcribed on request of any party. The
cost of the transcription shall be paid by the requesting
party.

(3) If a party desires a stenographic record of any
hearing or proceeding, it must be requested not less than 15
days prior to the hearing or proceeding. The party reguesting
a stenographi¢ record must arrange and pay for it.

(4)  *in-the-evene If an electronic recording er of any
hearlxg or proceedings is defective or not-eapablie-of
transeription cannot be transcribed, the-record-may-be the
hcarlng examiner May reconstruct reeematructed-by-the-hearing
examimeyry; the record or the parties may reconstruct the record
Iy stipulation ef-the-parties;-sr-by-a-bystandera-biii.

42} --Parties-who-request-the-transeription-ef-any
electronic-or-stensgraphic~-recording-of-proceedinga-must-de-ae
at-the-timae-of-the-filing-af-axceptions-to-any-preposed-pordey
or-rulingr--Fhe-party-making-the-request-for-a-transeript-muse
make-arrangements-for-the—preparation-of-che—transeript-through
the-stafé-of-thue-divisien-and-pay-for-the-cost-of-the
transeript-and-coptes-for-each-commissioner;-the-case-record
and-opposing-partiesr--FThe-original-eranseript—shati-be-made-a
part-ef-the-commission-vrecerds

{3} -~Phe-administrator-may-make-any-necessary-arrangements
for-the-preparation-of-+he-record;-inctuding-the-preparation-of
any-transerippi-or-reproduction-of-the-record ;-and-require-the
party-requesting-the-preparation-ef-the-record-to-bear-the-cese
ef-such-prepavation-and-cepyings
AUTH: 49-2-204, 49-3-106 MCA; IMP: 2-4-614, 49-2-505,
49-3-308 MCaA.

24.9.329 EXCEPTIONS TO PROPOSED ORDERS (1) Following
the entry of a proposed order in a contested case and prior to
consideration of that order by the commission, parties whe-are
adversely affected by the proposed order shall have the
opportunity to file exceptions, present briefs and present oral
argument upen-it as provided in this rule. Parties-eclaiming-te
be-agyrieved-by-the-entry-of-a-proposed-order-or-any-part-ef-it¢
muse-file-axeeptions-under-this-rute-prior—to-finat-commissien
setion-in-the-eontested-cases

(2} Where When a any party seeks intends to make
exception to any conclurion of law, and commission review will
not require a review of a transcript of hearing, the party must
file and serve the exceptions by-an-aggrieved-party-must-be
fited and a supporting brief within 20 days of the date of the
entry of the proposed orders-and-a-bricf-in-support-of-the
exeeptions-must-be-filed-with-the-exceptions. PFhereafeer-a Any

opposing party spposimrg-any-such-excepeseon-shati-have-has must
file and serve an answer brief within tem 10 days of service of
the exceptions and supporting brief in-whieh-te-fife-an
answering-brref. A The party making exceptions to-a-proposed
erder-shati-ehen-have-t-n must file and serve any reply brief
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within 10 days frem-ehe of service of am the answering brief te
file-his-or-her-finat-brief. Ail-parties-filing-euceptions
under-ehis-subsection-must-do-so-within-20-days-of-the-dace-of
the-cntry-of-the-prepesed-erder;-and-ne-eniargement-of-time
wilti-be-atiowed-for-sueh-purposer

(3) Wmen-a-transeripe-sfé-proccedinga-ate-hearing-has-been
prepared-prior-to-the-issuanee-of-the-propeosed-order-and-any
party-seceka-to-fite-exceprions-to-any-finding-of-fact-or
conciusion-of-taw-requiring-a-foctnat-reesrdy When g party
intends to file exceptions to a finding of fact or to a
conclusion of law and commission review will require a
transcript of hearing and:

(a) a transcript of hearing has been prepared prior to
issuance of the proposed order, the party must file his and
serve the exceptions and a supporting brief within 20 days of
the date of ¢he entry of the proposed order. A-brief-in
support-of-the-exceptions-must-pe-fiicd-with-tha-execeptionas
Fhereafter;-a-party-opposing-any-such-exception Any opposing
party must file and serve an answer brief within has-ten 10
days #m-whieh of service of the exceptions and supporting brief
to-fite-an-answering-brief, The party making exceptions te-the
preposcd-order-then-haes-ten must file and serve any reply
brief within 10 days of service of the answer brief te-fiie-a
£inali-brief, TFhe-commissromn-witi-not-altiow-an-entargement-eof
time-for-the-filting-of-exceptionss

44} --Where-a-transeript-sf-procecdinga-at-hearing-has-not
been-prepared-prior-to-the-issuance-of-a-proposcd-order-and-an
aggrieved-party-sceka-eo-file-excepeions-to-any-finding-of-facte
or-conelusiton-of-taw-requiring-a-factuat-records

{b) a transcript of hearing has not been prepared prior
to issuance of the proposed order, the party must file a notice
thae-the-party-witt of intent to file exceptions must-be-£:ied
with-the-commiasien within 20 days of the date of entry of the
proposed order. When-such-a After the notice of intent to file
exceptions is filed, the party seeking-ee-make making
exceptions must request-and-make-proviaiem arrange for the
preparation of a transcript of prmeeedings hearing at his own
expense. Aii-pareies-who-seck-te-make-exeepeion-to-any-£inding
ef-fact-or-conctusion-of-tav-muat-£ile-the-notice-required-by
this-rute-within-the-stated-period-of-eime;-and-ne-entargement
ef-time-to-file-the-nottea-required-by-this-aubsection-wili-be
atlovwed;--Fhe~-parey-giving-notice-sf-intent-to-file-enceptions
muse-make-arrangements-for-the-preparation-of-a-transeript-and
make-paymene-for-iey-and The party making exceptions must file
an original and six copies of thc transcript muse-be-fiied with
the commission within 40 days of the date of filing ef the
notice of intent to make file exceptions. If both parties give
notice of intent to file exceptions, they must share equally in
the cost of the transcript and copies. The-exceptions-and
supporting-bricf-of-the The party making exceptions must be
éiled file the exceptions and a supporting brief within 20 days
of the date of the filing of the trarscripty-whichever-date
shall-eeeur-£firae, Fhereafeer-a Any opposing party shaii-have
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een must file and serve an answer brief within 10 days frem-the
date of service of the exceptions and brief-in-suppert-of-them
supporting brief te-file-an-answering-brief. The party making
exceptions may-have-eem must file and serve any reply bricf
within 10 days feilewing-the of service of the answering brief
to-fite~-tes-conciuding-brief,

(4) No enlargement of time will be allowed for compliance
with any of the requirements of this rule except on a showing
of good cause.

(5) Except upon stipulation of all parties, a transcript
shall be prepared by an impartial person with no affillation to
any party and with no interest in the outcome of the case. A
transcript shal] be a verbatim and complete account of all
proceedings on the record of the hearing and shall be in the
form commonly accepted by the courts of record of this state.
The preparer of a transcript shall certify that the transcript
is a complete and accurate account of the stcnographic or
electronic recording of the hearing and that the preparer has
no affiliation with any party and has no interest in the
outcome of the case.

(6} The commission deems the failure of a party to timely
file a brief in support of exceptions to be a waiver of the
right to oral arqument and will not hear argqument in such
cases., However, if a party who has filed exceptions fails to
timely file a supporting brief, any opposing party may request
permission from the Commission to submit a brief in opposition
to the exceptions,

(7) Where no party files exceptions to a proposed order
within the time permitted by this rule, commission review shall
be upon the proposed order under the provisions of section
2-4-621(3), MCA.

(8) When a party has timely filed exceptions to a
proposed order and has timely filed a supporting brief, the
commission will fix a date to provide the parties an
opportunity to present oral argument to the commission. Fach
party is allowed one-half hour of argument before the
commission. Oral argument may be waived by the parties.

{9) The chair of the commission, his or her designee, or
a hearing examiner appointed by the commission may consider
procedural motions and erter procedural orders as necessary for
commission review.

(10) The commission may appoint a commissioner or hearing
examiner for the purpose of conducting a prehearing conference
prior to commission consideration of exceptions.

AUTH: 49-2-204, 49-3-106 MCA; IMP: 2-4-621, 2-4-623,
49-2-505, 49-3-308 MCA.

3. The commission proposes to add new subsection (6) to
ARM 24.9.212 to make clear that the commission believes that
the public right to know exceeds any claim of individual
privacy when one of the parties is a governmental entity. This
proposed amendment makes the commission's position comparable
to the statutes governing settlement of tort c¢laims involving
governmental entities. §§2-9-303(2) and 2-9-304(2), MCA. The
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commission proposes to delete language in subsection (2)
referring to protection of individual privacy and place this
language in subsection (1) to clarify that the commission
intends the individual privacy exception to apply to all
subsections of the rule involving the right to know. The
commission proposes to revise ARM 24.,9.309 tc be consistent
with 2-4-614, MCA and proposes to delete subsection (1) (h) of
ARM 24.9,309 to make the rule consistent with a Montana Supreme
Court decision which held that the commission staff's
investigative findings were not admissible in evidence. The
commission proposes to amend ARM 24.9.329 to clarify that a
brief must be filed in support of exceptions to proposed orders
in all cases, that a charging party waives oral argument on
exceptions by failing to timely file a brief in support of
exceptions and to clarify that transcripts filed with the
commission must be prepared by a neutral person and must be in
the form commonly accepted by courts of record. The commission
proposes the other amendments as part of a review of its
procedural rules in order to clarify the rules, streamline its
procedures, and eliminate redundant and unnecessary material.

4. The authority of the commission to make the proposed
amendments is based on sections 49-2-204 and 49-3-106, MCA.

5. Interested parties may submit their data, views, or
arguments on the proposed amendments in writing to John B.
Kuhr, Chair, Human Rights Commission, P.O. Box 1728, Helena,
Montana, 59624-1728 no later than January 19, 1990,

6. If a person who is directly affected by the proposed
amendments wishes to express his data, views, and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to John B. Kuhr, Chair, Human Rights
Commission, P.0Q. Box 1728, Helena, Montana, 59624-1728, no
later than January 19, 1990,

7. 1If the agency receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
amendment from the administrative code committee of the
legislature, from a governmental subdivision or agency, or from
an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be more than 25 persons based
upon the number of potential parties to cases in Montana.

MONTANA HUMAN RIGHTS COMMISSION
JOHN B. KUHR, CHAIR

1 ' A ]

(_..ﬂ 1ot K . //(.’.ZL (_;//VV‘( ALY
ANNE L. MacINTYRE /
ADMINISTRATOR
HUMAN RIGHTS DIVISION

By:

Certified to the Secretary of State December 11, 1989,
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BEFORE THE BOARL OF OIL AND GAS CONSFRVATION
OF THE STATE OF MONTANA

In the matter of the adoption } NOTICE OF PROPOSED ADOPTION
by reference of a new rule ] OF A NEW RULE
pertaining to the Montana } INCORPORATING BY REFERENCE
Environmental Policy Act. ) RULES PERTAINING TO THE

) MONTANA ENVIRONMENTAL

} POLICY ACT

NO PUBLIC HEARTING CONTEMPLATED

TO: All Interested Persons.

1. On  February 1, 1990, the Board of 0il and Gas
Conservation proposes to adopt a rule incorporating by
reference ARM 36.2.521 through 36.2.543 and ARM 36.2.605
through ARM 36.2.611 relaling to environmental impact statement
rules.

2. The rule proposed to be adopted provides as follows:

"RULE_1___BOARD _EN\IRONMENTAL POLICY ACT PROCEDURAL RULES
(1) The board of oil and gas conservation adopts the procedural
rules as stated in ARM 36,2.521 through ARM 36.2.543 and ARM
36.2.605 through 36,2.611, except the terms “"the agency”, "the
department”, and "the board” mean the bosrd of oil and gas
conservation,"”

AUTH: 2-3-103, 2-4-.01, MCA; IMP: 2-3-104, 75-1-201, MCA

3, The proposed rule is necessary to codify in the board
of oil and gas conservation Montana Environmental Policy Act
rules to govern the necessary practices, such as public
hearings, meetings, other public notices, scoping, and records
of decision, that give the public a greater opportunity to
participate in the agency's decision-making process. The rule
is necessary to give the board procedural rules that closely
conform with federal and state environmental policy act rulesg
and practice.

4. Interested persons may submit their data, views or
arguments concerning the proposed rule in writing to Dee
Rickman, 1520 East Sixth Avenue, Helena, Montana 59620-2301 no
later than January 21, 1990,

5. If a person who is directly affected by the proposed
rule wishes to express his data, views or arguments orally or
in writing at a public hearing, he must make written request
for a hearing and submit the request along with any comments he
has to Dee Rickman, 1520 East Sixth Avenue, Helena, Montana,
59620-2301, no later than January 21, 1990.

6. If the board receives requests for a public hearing on
the proposed rule from either 10% or 25, whichever is less, of
those persons who are directly affected by the proposed rule,
from the Administrative (nde Committee of the legislature, from
a governmental agency or subdivision, or from an association
having no less than 25 members who will be directly affected, a
hearing will be held at a later date. Notice of the hearing
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will be published in the Montana Administrative Register. Ten
percent of those persons directly affected has been determined
to be greater than 25.

e Fokoon

Dee Rickman, Executive Secretary
Board of 0il and Gas Conservation

Certified to the Secretary of State, December 11, 1989,
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMEND- ) NOTICE OF PROPOSED AMENDMENT
MENT of ARM 42,23.413 relating) of ARM 42.23.413 relating to
to Carryover of Net Operating ) Carryover of Net Operating
Losses - Corporation License ) Losses - Corporation License
Tax. ) Tax.

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On February 8, 1990, the Department of Revenue proposes
to amend ARM 42.23.413 relating to carryover of net operating
losses - corporation license tax.

2. The proposed amendment to ARM 42.23.413 is as follows:

42,23.413 CARRYOVERS OF NET OQOPERATING LOSSES (1) A net
operating loss 1s carried back to the third preceding taxable
period from which it was incurred. Any balance remaining must
be carried to the second preceding period, then to the first
preceding period, and then forward to the next five succeeding
taxable periods in the order of their occurrence (or the next
seven succeeding periods if the loss is sustained in a tax
period ending after December 31, 1975). However;-since-the-net
operating--3oss--deduction-4s-altiowed--only-—for--taxable--periods
beginning-om-and-afier—January -y -197H1~--a-net--operating-ioss
sustained-for-the--year-1971 -cannot - be~-varried back--but-must-be
earried-forwerd-to-1972 - and-subsequent--taxable -yearss---By-the
same-4okem—-a~+972-net-opereting--loss -must - be—carried back-to
1971-and-then-forward-te-1973-and-subsequent-years-

(2){a) When a net operating loss exceeds the net income of
the year to which it is carried, the net income for such year
must be adjusted by making the following modifications to
determine the unused portion of the net operating loss to be
carried forward:

(i) No deduction is allowed for any net operating loss
carryover or carryback from another year.

(ii) Any excess of percentage depletion over cost
depletion must be eliminated.

({b) The taxable income as modified by these adjustments
shall not be considered to be less than zero. The amount of the
net operating loss which may be carried forward is the excess of
the loss over the modified net income.

(3) For taxable periods beginning after December 31, 1988
a_taxpayer may elect to forego the entire carryback period. If
the election 1s made, the loss may be carried forward seven
taxable periods. The election must be made on or before the due
date of the return, including any extension of time, for the tax
year of the net operating loss for which the election is to be
in _effect. The election 1s lrrevocable for the year made.
(AUTH: GSec. 15-31-501 MCA; IMP, Sec, 15-31-114 MCA.)
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3. The proposed amendment to ARM 42.23.413 is necessary
because of an amendment made by the 1989 Legislature regarding
net operating loss carryover and carryback provisions to allow
taxpayers the option of carrying forward a net operating loss
without the requirement that the loss be carried back first.
The prior law required that the loss be carried back three years
before it could be carried forward. The new law appears to be
guite clear. The amendment will clarify the tax years subject
to the new statutory provisions.

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendment in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than January 26, 1990.

5. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than January 26, 1990.

6. 1f the agency receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
Legislature; from a governmental subdivision, or agency; or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 25.

q

STEVE BENDER for
DEN1S ADAMS, Director
Department of Revenue

Certified to Secretary of State DeceTber 11, 1989.
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
ARM 44.9.103, 44.9.202,
44.9.203, 44.9.301, 44.9.303
through 44.9.306, 44.9.309,
44.9.310, 44.9.312,
44.9.402, 44.9.403, 44.9.405
AND REPEAL OF 44.9.308

In the matter of the
amendment and repeal of
rules pertaining to Mail
Ballot Elections.

1. on January 11, 1990, at 10:30 a.m. a public hearing
will be held in the Conference Room of the Office of the
Secretary of State, Room 225 Capitol Buildirng, Helena, MT to
consider the proposed amendment and repeal of the above stated
rules.

2. The rules as proposed to be amended and repealed are
as follows:

44,9.103  DEFINITIONS (1) (a) and (b) remain the same.

(c) "Eaesly Absgntee voting" is voting that takes place
after ballots are available and before they are mailed to
electors.

(d) remains the same.

(AUTH, Sec. 13-19-105, MCA; IMP, Sec. 13-19-102, MCA.)

44.9.202 WRITTEN PLAN SPECIFICATIONS (1) The written plan
for the conduct of £he an election or elections held on the same
electjon day shall at least include:

(a) and (b) remain the same;

(¢) the egtimated number of eligible electors in the
jurisdiction at the time the plan is written;

juriodiotion—then—a eopt—of the resslution-by—the—politice:

(e) and (f)_repain the same, but will be renumbered;

i i
t(h), (i,), (3) and (k) remain the same, but will be
renumbered;
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() . b} . . P31 el Lot
eseh—step—in——the—pre-mailing-—preduction—process—and—the
(j)+n+ an indication of how postage will be handled fér:

I
(ii) and (iii) remain the same, but will be renumbered;
——to)—a—brief—narrative—ofiarrengenents—reached—with-lecal
pestal—officiala——Include—any-spectal preblema—identified—by
postel—efficials—and-—the—preoposed-solutions
(k) e} d oges, a
brief narrative of the procedures to be followed from the time

the ballots are received from the electors until they are
tabulateds, jincluding i i
arrangements made for

transfer of ballots from/to the school district clerk {eleetien
and the county election administrator for

verification of signatures;
(d) remains the same, but will be renumbered;

steps—in—themail ballot—eleationprocedures
(AUTH, 13-19-105, MCA; IMP, Sec. 13-19-205, MCA.)

1 BLE_SPECIFICATIONS (1) The election
administrator shall prepare a written timetable for the conduct
of the mail ballot election. The timetable shall be in check-
off form. It may contain additional activities and may be
arranged in a different chronological order but otherwise shall
be in substantially the following form:

#-DAYE—
PRBOBDING CALENDAR ACTIVITY
BLBORLION DATE

Copy of written plan to governing body.
Last day for governing body to opt out.
Submission of written plan to secretary
of state's office.

Approval by secretary of state.

—bayeut-bailet ’

Material Lo imeluds
instruetiona—teo-votersiy
Publish notice specifying close of

registration as provided by 13-2-301,
MCA.
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Close of registration as provided by
13-2-301, MCA.

ma
Ballots mailed.

Bxtra—personnel-trained—if-any-
—Begin-—initial —verification—of —sig-
nakdres

—_— e Last-day-for-a-netificationof-electors

by-mails
Election day.

(AUTH, Sec. 13-19-105, MCA; IMP, Sec. 13-19-205, MCA.)

44.9.301 PROCEDURES FQR VOTING IN PERSON (1) In certain
instances where the mail ballot election option is being used,
some electors wili—none-the—Jess pay vote in person at a
designated location. These instances may include:

(a) eariy voting by an elector who will be absent from his
place of residence during the conduct of the election;

(b) and (c¢) remain the same.

(2) remains the same,

(AUTH, Sec. 13~19-105, MCA; IMP, Sec. 13-19-303 and 13-19-304,
MCA.)

44.9.303 VOTING BY NONREGISTERED ELIGIBLE ELECTORS (1)
through (3)(a) remain the same.

(b) enter the elector's name in the pell-beok regjster, on
an addendum page provided for that purpose, and include all
names so entered in their pell-besk register reconciliation,.
(AUTH, Sec. 13-19-105, MCA; IMP, Sec. 13-19-304, MCA.)

0 G L ATIVE
ADDRESS (1) remains the same.
(2) In these cases, and after complying with the
requirements of law, the elector may designate the address to
which his ballot is to be mailed by completing an Address—

7
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until noon
the day before ballots are scheduled to be mailed.
(AUTH, Sec. 13-19-105, MCA; IMP, Sec. 13-19-303 and 13-19-304,
MCA.)

(1) and (2) remain the same.
(3) In each case where an appropriate request for a
replacement ballot has been received, the election
administrator shall:
(a) prior to mailing the replacement ballot, check the
to verify that the elector is entitled to
vote and has not at that point done so;
(b) note in the peilbeek register that a replacement ballot
has been mailed and the date;
(c) stamp indicate on the return/verification envelope he
"REPLACEMENT BALLOT"; and
(d) remains the same.
(4) remains the same.
(AUTH, Sec. 13-19-105, MCA; IMP, Sec. 13-19-305, MCA.)

A'4 B
(1) Ballots returned by the post office as undeliverable
should be filed in—alphabetieal—erder and shall be securely
retained.
(2) through (4) remain the same.
(AUTH, Sec. 13-19-105, MCA; IMP, Sec. 13-19-206(2) (a), MCA.)

S T CES OF
is proposed for repeal and can be found on 44-292 of the

Administrative Rules of Montana.
(AUTH, Sec. 13-19-105, MCA; IMP, 13-19-306 and 13-19-307, MCA.)

44.9.309 PROCEDURES FOR TRANSPORTING BALLOTS (1) Whenever
the mail ballot option is wused, ballots may need to be
transported from places of deposit, -
or in the instance of school district elections, conducted by
the school district clerk (election administrator), to and from
the county election administrator.

(2) The procedures for transporting ballots shall be
substantially similar to procedures used to transport ballots
in a regular elections

[
(AUTH, Sec. 13-19-105, MCA; IMP, Sec. 13-19-105(3)(b), MCA.)

44.9.310 PROCEDURES TO SECURE BALLOTS (1) remains the

same.
(2) The procedures to secure ballots and materials shall

be substantially similar to procedures used to secure ballots
in a regular electiony—ineludings
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(AUTH, Sec. 13-19-105, MCA; Sec, 13-19-105(3)(b), MCA.)
44.9,312 SIGNATURE VERIFICATION PROCEDURES (1) and (2)

remain the same.

3—Whenever—a—particular-signature—is—in-doubt,—the mere
instances—ef—winilasity —in—factors—Tike—those—listed—in {2}
above;—then—the-greaterthe—presunptior—oefvelidity—sheuld—be-
Genversely;—the—more—the—instanees—ef—dissimilarity—then—the

(4) remains the same, but will be renumbered.

{5—Fhe—election—administrator-may—aceept—assistance—freon
aw-enforecement-pergonnelfor training—in signature—verification
procedures

(6) remains the same, but will be renumbered.
(AUTH, Sec. 13-19-105, MCA; IMP, 13-19-310, MCA.)

(1) through (3)

remain the same.
(4) The flap side of the envelope should show by corner
brackets where the elector's name and address is to be placed
with the following words printed immediately below: "“POSEMAN

POSTAL CARRIER: DO NOT DELIVER TO THIS ADDRESS--(SEE OTHER
SIDE)."

(5) Beside this space an affidavit shall be printed in
substantially the following form:

Voter's Affidavit

I, the undersigned, hereby swear/affirm that I am
registered to vote in Montana or that I am entitled to vote in
this election because of special provisions; that I have not
voted another ballot; and that I have completed this ballot in
secret, I understand that attempting to vote more than once is
a violation of Montana election laws. I further understand that
failure to complete the information below will invalidate my
ballot,"

(Signature "of Elector) (Today's Date)

Printed-on—the—flep-shall -be—the—words—ti -VOIEP-HEREIR
———6—The—returntverification—envelope—should—have—a-i/,4i-
diameter—hole—eenter-punched—-se—that—the ballot-ascerecy—
envelope—in viaible.
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(AUTH, Sec. 13-19-105, MCA; IMP, Sec. 13-19-105(1), MCA.)

44.9.403 SECRECY ENVELOPE (1) The ballot secrecy envelope
shall be of a size to fit within the return/verification
envelope and shall be in substantially the same form as
prescribed by the secretary of state. 3It—sheuld-alse—feature-a

' ' The
words "BALLOT SECRECY ENVELOPE" should be printed on the face.

(2) remains the same.

(AUTH, Sec. 13-19-105, MCA; IMP, Sec. 13-19-105(1), MCA.)

44,9.405  POLL—BOOK REGISTER (1) The pell—beok regist
for a mail ballot election shall be similar to the pell—peok
reqister for a regular election except that:

(a) and (b) remain the same.

(¢) it may, where voting is allowed for qualified electors
who are not registered, include addendum pages on which to
record the names of any such electors who are not known to
officials at the time the poll-beek register is prepared.
(AUTH, Sec. 13-19-105, MCA; IMP, Sec. 13-19-105(1), MCA.)

3. Statement of Necessity

These amendments are necessary to adjust the mail ballot
election rules in order to cure problems identified by the
Election Advisory Council. The reasons for the amendments are
as follows:

The proposed amendments to rules 44.9.103, 44.9.301, 44.9.303,
and 44.9.405 are being proposed to clean up imprecise language.

The proposed amendments to rule 44.9,202 and 44.9.203 are
necessary to make the process easier and more workable. The
rules contain superfluous requirements which are confusing and
redundant. The proposed amendment removes the unnecessary items
required for the plan for a mail ballot election.

The amendment to 44.9.304 is being proposed to make procedures
for mail ballot election similar to regular elections for the
absentee ballot process.

The proposed amendment to rule 44.9.305 is necessary to change
the incorrect language. The provision requiring a replacement
ballot be stamped on the envelope is being changed to give the
election administrator the option how the envelope will identify
"replacement ballot". The use of a stamp was deemed
unnecessary.

The proposed amendment to 44.9.306 is being proposed to
eliminate the unnecessary provision of alphabetizing the
undelivered ballots. The election administrators deemed this
task to be a waste of time.
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The proposed repeal of rule 44.9.308 is necessary because it
reiterates the statutory requirements found at 13-19-308, MCA.

The requirements of rules 44.9.309, 44.9.304 are being amended
to remove the provisions that duplicate the statutes and are
therefore unnecessary.

The amendments to 44.9.310 remove superfluous language and
unnecessary suggestions.

The amendments to 44.9.402 and 44.9.403 remove reguirement for
items that are not cost effective or needed.

4. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to:

Nancy Harte, Elections Bureau Chief
Secretary of State's Office

Room 225, capitol Building

Helena, MT 59620

no later than January 19, 1990.

5. Garth Jacobson, Chief Legal Counsel for the Secretary
of State has been designated to preside over and conduct the

hearing.
A (Lo,

MIKE COONEY /
Secretary of state

Dated this 11th day of December, 1989.
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BEFORE THE DFPARTMENT OF SOCIAL
AND RFHABILITATION SERVICES OF THE
STATE OF INCNTANA

NOTICE OF FUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULE 46.12,303 PERTAINING
TO MEDICATD OVERPAYMENT
RECOVERY

In the matter of the
amendment of Rule 46.12.302
pertaining to medicaid
overpayment recovery

— - — —

TO: All Interested Persons

1. On January 11, 1990, at 3:00 p.m., a public hearing
will ke held in the auditoriun of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to
consider the proposed amendment of Rule 46.12.303 pertaining
to medicaid overpayment recovery.

2. The rule as proposed to be amended provides as
follows:

46.12.303 BlLLING REIMBURSEMENT, CLAIMS PROCFSSINC,
AND_PAYMENT PAYMENT Subsectlons {1} through™ (ZJ {b] remain the

same.

{(¢c) The department shall be entitled to promptly +4within
60-days} recover all payments errconeously or improperly made
to a provider. At the option of the department, recoveries
provider;—refunds shall be accomplished etfther by a direct
payment to the department or by automatic deductions mailirg-m
cheeh-mode—out- to-‘Goate Department ok -Soerat-and -Rehabt it oa-
tion--Serviceal---divectiy - +eo-that-departmene —-at--Pox--423687
Helenay-MP-59601y-ar-by-nottfying-the-department-tn-writing-of
the-recetpt- and--the - emount- -0 £ --paynent--over——and ~ebove--the
ameunt - -weeimburaable - by~ tire - Montere- -medieaid -program-—-which
ameune-skeli--then--he-—sutomaticatiy-dedueted from future pay-
ments €o due the provider. Notice of overpayment shall be
made in accordance with ARM ~46.12.407. Regardiess-ocf-the
method-ef-repayment-eheseny—the-provider-shati-tdentify-on~-the
cheek-or-notifying-document—-the-patienty-by-name-and-ctatm
namber ;- whe--recetved- —services-for-which- the-cver-payment-was
nade-and-specify-the-dates-of-services-for-which-ever-payments
were-receiveds--If-the provider cortesta —the ~department la-de-
eision--that -the--provider--has-heenr~overpaid;-recoveny-—shaii
depend-on-the-final-administrative-decistons

Subsections (3) through (7)(b) remain the same.

AUTH: 53-2-201 and 53=-6-131 MCA
IMP: 53=6-101, 53-6-~11] and 53-6-131 MCA

3. This amendment will eliminate the sixty (60) day
time limit on the departments cocllection of Medicaid
overpayments to providers.
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4. Interested parties may submit their data, views, or
argumentcs either orally or in writing at the hearing. Vritten
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P.0O, Box 4210, Helena, Montana 59604-4210, nn later
than January 19, 1990.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.

; / A
and Rehabilita-

tion Services

Certified to the Secretary of State December 11 , 1989,
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BEFCRE THE WORKERS' COMPENSATION CCURT
OF THE STATE OF MONTANA

In the matter of the transfer ) NOTICE OF TRANSFER OF ARM
of ARM 2.52,101 and 2.52.301 ) 2,52,.101 2nd 2.52.302
through 2.52,360 relating to ) through 2.52.360 relating
organizational and procedural ) to organizational and
rules of the workers' ) procedur~) rules of the

)

compensation court workers' compensation court
TO: All Interested Parsons:

1. On January 1, 1990, the Workers' Compensation Court
will be transferred, for administrative purposes, from the
Department of BAdministration to the Department of Labor and
Industry.

2, This transfer is required because thr 1989 Legislature
transferred the Workers' Compensation Court from the
Department of Administration to the Department of Labor and
Industry in Senate Bill 428, Cch. 613, L. 1989, effective on
the earlier signing of an executive order creating the state
compensation mutual insurance fund or January 1, 1990.

3. The rules will be assigned the following numbers under
the Department of Labor and Industry title:

2.52.101 24.5.101 Organizational Fule

2.52.301 24.5.301 Petition for Trieal

2.52,302 24.5.359 Notice of Representation

2.52.303 24.5.303 Service

2.52.304 24.5.304 Alternative Pleading

2,52.308 24.5.3C08 Joining Third Parties

2.52.309 24.5.309 Intervention

2.52.310 24.5,310 Time and Place of Trial
Generally

2.52.311 24.5. 211 Emergency Trials

2.52,312 24.5.312 Setting Time and Place of Trial

By Stipulation or in Best
Interests of Court

2.52.316 24.5.316 Pretrial Motions
2.52,317 24.5.317 Medical Records
2.52.318 24.5.318 Pretrial Conference and Crder

Montana Administrative Register 24-12/21/89



~-2178-

2.52,322 24.5.322 Depositions

2.52.323 24.5.323 Interrogatories

2.52.324 24.5.324 Motions to Produce

2.52.325 24.5.325 Limiting Discovery

2.52.32¢ 24,5, 326 Failure to Make Discovery
Sanctions

2.5%2.330 24,5.330 Vacating and Resetting Pretrial
Conference or Trial

2.52.331 24.5,331 Subpoena

2,52.332 24.5.332 Conduct of Trial

2.52.333 24.5.333 Informal Disposition

2.52.334 24.5.334 Settlement Conference

2.52.335 24.5.335 Bench Rulings

2.52.336 24.5.336 Findings of Fact and Conclusions
of Law and Briefs

2.52.340 24.5.340 Masters and Fxaminers~Procedure
-Recommendations for Bench Orders

2.52.343 24.5.343 Attorney Fees

2.52.344 24.5.344 Petition For New Trial or Recon-
sideration or Attorney Fee Award

2.52.348 24.5.348 Appeals

2.52.349 24.5.349 Rules Comp) iance

2.52.350 24.5.350 Appeals to Workers' Compensation

Coutt Under Title 39, Chapters 71
and 72; and Title 53, Chapter 9

2.52.351 24.5.351 Declaratory Rulings
2.52.360 24.5.2€0 Review

4. Authority and implement
Sections 39-71-2901 throu
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF DENTISTRY

NOTICE OF AMENDMENT, REPEAL
AND ADOPTION OF RULES
PERTAINING TO DENTISTRY

In the matter of the amendment
of rules pertaining to board
organization, examinations,
allowable functions, minimum
qualifying standards, facility
standards, and fees; repeal of
rules pertaining to oral inter-
view and applications; and
adoption of new rules pertain-
ing to mandatory CPR

TO: All Interested Persons:

1. On July 27, 1989, the Board of Dentistry published a
notice of public hearing on the proposed amendment, repeal and
adoption of the above-stated rules at page 942, 1989 Montana
Administrative Register, issue number 14. The hearing was
held on September 13, 1989.

2. The Board amended ARM 8.16,101, 201, 202, 402, 605,
and 909, repealed 8.16.406 and 604 exactly as proposed. The
Board did not adopt the proposed amendments to 8.16.904 and
8.16.908. The Board amended 8.16.602, 903, 905, new rule I
(8,16.409) and new rule 1I (8.16.608) as proposed but with the
following changes:

"8,16.409 DENTIST MANDATORY CPR (1) will remain as
proposed,

(2) THIS RULE WILL BE EFFECTIVE JANUARY 1, 1991."

Auth: Sec. 37-1-131, 37-4-205, 37-4-307, MCA; IMP, Sec.
37-4-307, 37-4-511, MCA

"8.16,602 ALLOWABLE FUNCTIONS FOR DENTAL HYGIENISTS
AND DENTAL AUXILIARIES (1) through (4)(1) will remain as
proposed.

(m) coronal polishing of AT the teeth-enity-in
preparation-for-applieation-of-fivnoride-treatment-or-other
operative-procedures-by-the-dentrat DIRECTION OF THE DENTIST,
THAT IS NOT IDENTIFIED AS, OR SUBMITTED FOR PAYMENT AS, A
PROPHYLAXIS. AS USED HEREIN, "CORONAL POLISHING" MEANS A
PROCEDURE LIMITED TO THE REMOVAL OF PLAQUE AND STAIN FROM TUE
EXPOSED_TOOQTH SURFACES, UTILIZING AN APPROPRIATE POLISHING
MECHANISM AND POLISHING AGENT. NO DENTIST SHALL ALLOW A
DENTAL ASSISTANT TO PRACTICE CORONAL POLISHING UNTIL THE
DENTAL ASSISTANT HAS SUCCESSFULLY COMPLETED A COURSE OF
INSTRUCTION APPROVED BY THE BOARD. THIS RULE WILL BE
EFFECTIVE JULY 1, 1990.

(5)¢a) through (5)(n) will remain as proposed.

(0) coronal polishing of teeth only in preparation
for placement of orthodontic brackets and bands, OR AT THE
DIRECTION OF THE DENTIST, BUT NOT IDENTIFIED AS, OR SUBMITTED
FOR PAYMENT AS, A PROPHYLAXIS, AS USED HEREIN, "CORONAL
POLISHING" MEANS A PROCEDURE LIMITED TO THE REMOVAL OF PLAQUE
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AND STAIN FROM THE EXPOSED TOOTH SURFACES, UTILIZING AN
APPROPRIATE POLISHING MECHANISM AND POLISHING AGENT.

(6) through (12) will remain as proposed.”

Auth: Sec, 37-1-131, 37-4-205, 37-4-408, MCA; IMP, Sec.
37~-4-401, 37-4-405, 37-4-408, MCA

"8.16.608 DENTAL HYGIENIST MANDATORY CPR (1) will
remain ag proposed.

(2) THIS RULE WILL BE EFFECTIVE JANUARY 1, 1991."

Auth: Sec. 37-1-131, 37-4-205, 37-4-406, MCA; IMP, Sec.
37-4-406, MCA

"8.16,903 MINIMUM QUALIFYING STANDARDS (1) will remain
as proposed.

(2) Dentists providing general anesthesia or conscious
srdation must present competent evidence of sueecessful
completion of an advanced course in cardiac life support
within the three most recent years. AS USED IN THIS
SUBCHAPTER, THE TERMS "GENERAL ANESTHESIA" AND "CONSCIOUS
SEDATION" DO NOT INCLUDE "NITROUS OXIDE/OXYGEN SEDATION."

(3) and (4) will remain as proposed.

(5) WITH RESPECT TO NITROUS OXIDE/OXYGEN SEDATION, NO
DENTIST SHALL USE NITROUS OXIDE/OXYGEN ON A PATIENT UNLESS
HE HAS COMPLETED A COURSE OF INSTRUCTION OF AT LEAST FOURTEEN
(14) CLOCK HQOURS OF DIDACTIC AND CLINICAL TRAINING. THIS
INSTRUCTION MUST INCLUDE DIDACTIC AND CLINICAL INSTRUCTION
IN AN ACCREDITED DENTAL SCHOOL, HOSPITAL, OR DENTAL SOCIETY
SPONSORED COURSE, AND MUST INCLUDE INSTRUCTION IN THE SAFETY
AND MANAGEMENT OF EMERGENCIES,

(a)_ A DENTIST WHO PRACTICES DENTISTRY IN MONTANA WHO
CAN PROVIDE SATISFACTORY EVIDENCE OF COMPETENCE AND SKILL
IN ADMINISTERING NITROUS OXIDE/OXYGEN SEDATION BY VIRTUE OF
EXPERJENCE AND/OR COMPARABLE ALTERNATIVE TRAINING SHALL BE
PRESUMED BY THE MONTANA BOARD OF DENTISTRY TO HAVE APPROPRIATE
CREDENTIALS FOR THE USE OF NITROUS OXTDE/OXYGEN SEDATION."

Auth: Sec. 37-1-131, 37-4-205, 37-4-511, MCA; IMP, Sec.
37-4-511, MCA

"8,16.905 FACILITY STANDARDS (1) through (g) will
remain 48 proposed.

(h) suction devices:-and,

t1}--pulse-oximeters

(2) through (3)(b) will remain as proposed.

(c) When conscious sedation is used, the dentist
shall be gualified and permitted to administer the drugs and
appropriately monitor the patient, and be-qualified-in [AVE
COMPLFETED AN advanced CQURSE IN CARDIAC life support. In
addition to the dentist, at least one other person in the
office must be gualified in basic life support.

(4) A FACILITY IN WHICH NITROUS OXIDE/QXYGEN IS
ADMINISTERED MUST CONTAIN A MINIMUM OF EQUIPMENT AND SUPPLIES
APPROPRIATE TO MEET EMERGENCIES,"

Auth: Sec. 37-1-131, 37-4-205, 37-4-511, MCA; IMP, Sec.
37-4-511, MCA o
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3. All comments received have been thoroughly
considered. Those comments and the board's responses thereto
are as follows:

COMMENT REGARDING 8.16.409 AND 8.16.608: No written or oral
comments were received by the board during the public comment
period.

RESPONSE: The board has elected to provide for an effective
date of January 1, 1991 to allow approximately one year's time
for licensees to obtain the necessary CPR certificate.

COMMENT REGARDING 8.16.602: Ten proponents of this amendment
submitted written comments. Eight proponents testified at the
hearing. The points made by the proponents are summarized as
follows:

1. There is often a need for coronal polishing prior
to commencement by the dentist of other dental procedures.
Hygienists are in short supply in many areas of Montana,
especially small, rural communities or communities of largely
elderly population. 1If dental assistants are not allowed to
do coronal polishing, the dentist must., The dentist's time is
thus inappropriately taken up with duties that a less highly
trained person could do, and there is less time available for
the dentist to provide much needed, more sophisticated dental
care to the public, Patients may thus be deprived of timely,
quality dental care, and the health and welfare of the public
is 1ll-served. Allowing properly trained dental assistants
to do coronal polishing would provide for better access by the
public to dental care.

2. The cost of coronal polishing by dental assistants
would be less than the cost of polishing by the more highly
trained and educated dentist or dental hygienist. The public
would benefit from the reduced cost.

3, Coronal polishing by dental assistants is a safe
procedure and the public is adequately protected, when the
dental assistant is properly trained and educated, and is
properly supervised by the dentist. Coronal polishing is
performed by dental assistants in 21 to 23 states, without
evidence of harm to the public.

4. Orthodontic assistants are presently allowed by
rule to do coronal polishing. 7Tt is inconsistent to deprive
dental assistants, with comparable gualifications, of the same
privilege.

5. Dental assistants desire to provide this service
to the public, and are ready and willing to undergo whatever
education or training deemed appropriate by the Board in order
to be qualified to provide it safely.

Eleven opponents of the amendment submitted written comments;
nine opponents testified at the hearing. The points made by
the opponents are summarized as follows:

1. BAs noticed, the new rule imposes no minimum
educational or training requirements of dental assistants; the
public is therefore inadequately protected against unqualified
practitioners. There is a possibility under the present
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language of the rule that dentists will delegate to untrained,
uneducated personnel duties that require greater training and
judgment than is presently required of dental assistants in
Montana.

2. As noticed, the rule is vague. “Coronal polishing"
should be better defined, and clearly distinguished from
“prophylaxis” so that both the dental professionals and the
consuming public may be aware of the acceptable parameters
of practice for both dental assistants and dental hygienists.
As presently written, the vagueness of the proposed rule
allows for abuse and fraud upon the public, and would foster
unnecessary litigation. The rule should be revised to prevent
mere coronal polishing from being represented or billed as a
complete prophylaxis, and to prevent patient misunderstanding
of the extent of treatment actually received.

3. Coronal polishing by dental assistants is not allowed
in 27 states; of the 23 atates which do allow it, 21 require
formal certification of dental assistants in order to provide
this service.

4. Coronal polishing, without more, is an unnecessary
procedure. With more, it is a prophylaxis, and thus can only
appropriately be done by a trained, licensed hygienist.

RESPONSE: The Board considered both the proponents' and
opponents' points respéecting minimum educatijional requirements
and greater specificity of language to be well-taken. The
Board has therefore approved the amendments identified above,
which provide a clear definition of the more limited activity,
"corconal polishing,” in contradistinction to the more
sophisticated, thorough and demanding procedure, "prophylaxis”
(already defined by rule). Such clarification is intended to
prevent misunderstanding or misrepresentation by either the
public or dentistry professions.

The Board has further amended the proposed rule to
include a minimum educational requirement upon all dental
assistants who perform coronal polishing. The Board has
authority over the practice of licensed dentists, and has
hereby imposed a duty on such dentists to refrain from using
"coronal polishing" mervices of any dental assistant who has
not completed the minimum educational requirement, The Board
has elected to provide for an effective date of July 1, 1990
for this amendment in order to allow sufficient time for
the development of such an educational program and the
satisfactory completion of it by interested dental assistants
prior to commencement of coronal polishing.

The Board is persuaded that coronal polishing, under the
foregoing conditions, can safely be provided to the Montana
public by dental assistants, and that it is in the public
interest that this service be more readily available than is
now the case. The savings in cost and time which would accrue
from allowing dental assistanta to provide this service will
benefit both the public and the dental professions. The
Board is persuaded that coronal polishing, without more, is
a legitimate and necessary procedure in many circumstances,
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and may be appropriately utilized in the absence of a full
prophylaxis.
The Board therefore adopts the rule as amended above.

COMMENTS REGARDING 8.16.903(2): Two proponents of this
amendment submitted written comments. Two proponents
testified at the hearing. The points made by the proponents
are summarized as follows:

1. The Advanced Cardiac Life Support course is
excellent, and provides information and training in management
of patient airways in difficult gituations or emergencies.

The course provides necessary instruction on use of adjunctive
airway devices that are found in dental offices, but the

use of which ia not taught in the basic life support courses
required of dental personnel.

2. The proposed rule should be amended to require
only completion of the ACLS course, rather than "successful”
completion. Some elements of the ACLS course are not directly
applicable to use in dental offices, and the mere completion
of the course, even without passing a final examination, will
enhance skill and awareness, and provide greater protection of
the consuming public.

Six opponents of the amendment submitted written comments.
Two opponents testified at the hearing. The points made by
the opponents are summarized as follows:

1. The ACLS course material is not practical or
necessary for the safe administration of conscious sedation.
The vast majority of cases where conscious sedation is
administered develop no significant problems. A mandatory
requirement for ACLS training imposes too great a burden on
dentists without comparable benefits to the public.

2, Tt is difficult for dentists to keep fully abreast of
current developments in the education and skills taught in the
ACLS course,

3. Since the need for ACLS skills is rare for dentists,
they cannot practice it with the expertise of practitioners
who use it on a more regular basis. If practiced wrongly, the
patient is more jeopardized than if the dentist applies merely
basic life support, and leaves the more advanced techniques to
the more highly trained and practiced experts.

One person testified that while he approved of ACLS training
and thought it beneficial to the public, he guestioned the
necessity of a formal rule mandating completion of the ACLS
course, and would prefer that the decision whether or not to
take the course be left up to the individual dentist,

RESPONSE: The Board has considered all the comments,

both written and oral. Giving great weight to ite strong
obligation to protect the public, the Board concludes that

it is in the best interests of the Montana public to require,
by rule, that dentists administering general anesthesia

or conscious sedation complete an ACLS course, The Board
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believes that such training is necessary to maintain the
current high standards of the Montana dental profession.

The Board is aware of cases in Montana where, during the
administration of such anesthesia or sedation, an emergency
gituation has developed without warning. In one case, the
dentist did not have the necessary ACLS skills to deal with
the emergency appropriately; the patient died. 1In another
case, the dentists working with the patient did have the
pecessary skills, partially as a result of ACLS training, and
the patient was msaved, Such situations, although rare, do
occur. (It is, for example, not uncommon for a patient at
Plane III anesthesia to Blip unexpectedly into Plane IV, and a
potential need for ACLS to develop rapidly.)

The Board takes note of the following informational items
provided by the Montana Dental Association:

-- 33 states require basic CPR

-- 8 statem require competence in handling office

emergencies

-- 5 mtates require possession of a CPR license

-~ 6 states require ACLS for conscious sedation

licensure; 1 additional state requires ACLS under an
additional rule; 1 other state accepts either ACLS or
CPR

The Board believes it is appropriate for Montana to be in
the vanguard of those states requiring the high standards of
ACLS training, rather than one of the last states to adopt
such reguirements.

The Board finds that, while the burden placed on dentists
by this rule is significant, it is justified by the need
to protect the public. The loss of a patient from lack
of acquirable ACLS training is tragic beyond measure. The
cost or inconvenience to the dental professional pales in
comparison, In the Board's judgment, the cost/benefit ratio
weighs clearly in favor of the mandatory requirement of ACLS
training. The Board therefore adopts the rule as set forth
above.

COMMENTS REGARDING 8.16.903(4): There were no written or
oral submimssions by proponents of the amendment. One opponent
submitted written comments; no opponents testified.

The opponent of the amendment which would delete
educational and competency requirements for the administration
of nitrous oxide/oxygen sedation pointed out that, while
uge of nitrous oxide has been redefined in some places as
analgesia rather than conscious sedation, the use of nitrous
oxide is not innocuous. There is still]l risk to the patient,
and it would be both inconsistent and imprudent for the Board
to lower educational or skill standards respecting its use.

RESPONSE: The Board agrees that protection of the public
mandates the educational and competency requirements be
maintained. The Board, however, finds that nitrous oxide does
not fall into the category of general anesthesia or conscious
sedation as used in amended ARM 8.16.903(2). The Board

does find that adverse occurrences resulting from the use of
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nitrous oxide should be reported to the Board office within
seven days of any incident. Therefore the Board did not adopt
the proposed amendments to 8.16.908. The Board therefore does
not find it appropriate to require ACLS training prior to the
administration of nitrous oxide/oxygen sedation, and amends
the rule accordingly.

COMMENTS REGARDING 8.16.904: One proponent submitted written
commentg; one proponent testified at the hearing. Four
opponents submitted written comments; three opponents
tesrtified at the hearing.

The points made by the proponents are summarized as follows:

1. Pulse oximetry is a state of the art method of
monitoring a patient for hypoxemia during sedation or
anesthesia, It is accurate and reliable; it detects
potentially serious aberrations in ventilation early, and
gives warning to the dentist of developing problems. Tt is
considered to be an excellent preventive measure.

2. The cost of a pulse oximeter is approximately
$1800-$2000,

3. Pulse oximetry is used routinely in some 50% of
operating theaters in the United States.

4. Hypoxemia may occur even during conscious sedation.
New conscious sedation drugs are constantly appearing on the
market; recently, numerous problems# have materialized with the
drugs, resulting in hypoxemia and death.

5. Pulse oximetry reduces the risk to the sedated or
anesthetized patient of hypoxemia and death.

The points made by the opponents are summarized as follows:

1. The pulse oximeter is good equipment and does a good
job monitoring the patient, but mandatory use is unreasonable
and unnecessary. The Board should not be making rules to
establish the standard of care; that should be left to the
practicing professionals.

2. Pulse oximetry is good, but is not essential. Other
good methods of monitoring sedated or anesthetized patients
are available; it iz not appropriate to mandate this one
method.

3. Pulse oximetry may be appropriate for patients in
deep sedation, but is not necessary for conscious sedation.
Pulse oximetry is not of much value in pediodontics where, for
the most part, only low-level conscious sedation is used. It
gshould not, therefore, be required of pediodontists or others
using only conscious sedation.

4. Pulse oximetry is good, but is not required by any
other state dental boards.

An informational item was submitted by the Montana Dental
Association: "At the present time no states require the use
of a pulse oximeter. EKG monitoring is the accepted standard.
The consensus opinion is that pulse oximetry represents state
of the art technology and as such should not be included as a
standard requirement.”
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RESPONSE: The Board has considered both written and oral
submissions. The Board believes that it is in the best
interest of the public that pulse oximetry be used in
monitoring patients undergoing general anesthesia., There is
no disagreement, even among opponents, that pulse oximetry is
an excellent method of monitoring patients at risk of
hypoxemia or death.

The Board would encourage all licensees administering
general anesthesia or conscious sedation to monitor their
patients with pulse oximetry. The Governor, however, during
his review of the proposed rule, opposed rule-mandated use of
pulse oximetry. The Board therefore withdraws this proposed
rule and declines to adopt it.

With respect to section 8.16.904(3) and (3)(a), the Board
elects to retain the original language of the rule respecting
pinimal standards of care during the use of nitrous
oxide/oxygen sedation for the reasons set forth in its
Response to section 8.16.903 above.

COMMENTS REGARDING 8.16.905: One proponent submitted written
comments in favor of required basic life support training.
Her points were as follows: Basic life support training
{including CPR) is readily available and is desirable for the
protection of the public.

One opponent submitted written comments. His point
was that the failure to submit timely proof of current CPR
certification could jeopardize the practitioner's license. 1In
his opinion, the penalty was disproportionately severe to the
offense.

RESPONSE: The Board agrees that gualification in basic life
support by at least one dental auxiliary is necessary for
the protection of the public where conscious sedation is
administered.

As the remaining issues of this amendment are more fully
addressed in the comments and Board responses to ARM 8.16.903
and 8.,16.904 herein, the board therefore incorporates =said
comments and responses herein as though set forth jin full.

4. No other comments or testimony were received.

BOARD OF DENTISTRY
ROBERT B.‘SOTNER, DDS,, PRESIDENT

BY:
MICHAEL L. LETSON, DIRECT:
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, December 11, 1989.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF DENTISTRY

In the matter of the amendment NOTICE OF AMENDMENT OF

)
of rules pertaining to ) 8.16.402 EXAMINATIONS
examinations, and permit ) and 8.16.902 PERMIT
required for administration or ) REQUIRED FOR ADMIN-

)

TSTRATION OR FACILITY and
8.16.605 EXAMINATION

facility

TO: All Interested Persons:

1., On August 17, 1989, the Board of Dentistry published
a notice of public hearing on the proposed amendment of the
above-gtated rules at page 1066, 1989 Montana Administrative
Register, issue number 15, The hearing was held on September
13, 1989, in Helena, Montana

2, The Board amended 8.16.605 exactly as proposed and
amended 8.16.402 and 8.16.902 with the following changes:
(new matter underlined, deleted matter interlined)

"8.,16.402 EXAMINATION (1) through (6) will remain the
same as proposed.

(7) The board accepts, in matisfaction of the practical
part, successful completion of an examination administered by
the western regional examining board, after June 1979, The
examination results of the western regional examining board
for-a-dentint-in-general-practice shall be valid for a period
of 3 5 years from the date of successful completion of the
examination, The-resuits-of-the-western-regionat-examining
board-shati-be-valid-for-a-paricd-of-10-years-from-the-date-of
sueeasnful-complation-of-the-axamination-if-thea-dentint-in-a
board-ceveifiad-specialints”

Auth: Sec. 37-1-131, 37-4-205, 37-4-301, MCA: IMP, Sec.
37-4-301, McA

"8.16.902 PERMIT REQUIRED FOR ADMINISTRATION OR FACILITY

(1) and (2) will remain the same.

(3) ehe-dentint-operating-tn the facility in which
general anesthesia or conscious sedation is empioyed
adminigtered during dental procedures must hold a valid permit
issued by the board upon finding the facility to meet the
standards in ARM 8.16.905. The fee for a facility permit is
the inspection or reinspection fee provided in ARM 8.16.908.

{4) and (5) will remain the same."

Auth: Sec¢. 37-1-131, 37-4-205, 37-4-401, 37-4-511, MCA;
IMP, Sec. 37-4-401, 37-4-511, MCA

3. All comments received have been thoroughly
considered, Those comments and the board's responses thereto
are as follows:

COMMENTS REGARDING 8.16.402: One proponent testified at the
hearing. No written comments were submitted in favor of the
amendment. No oral or written comments were submitted in

opposition to the amendment. The point made by the proponent
was that the Montana Dental Hygienists' Association supports
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the proposed amendment extending the validity period of the
wegtern regional examination for dentists from three to five
years,

RESPONSE: The Board having considered the comment hereby
adopts the amendment extending the western regional
examination period of validity from three to five yearsn.
Upon reconsideration, however, the Board feels that extending
the validity period to ten years for board certified dental
specialists might be construed as discrimination against
non-specialists, and declines to adopt that portion of the
noticed amendment.

COMMFNT REGARDING 8.16.902: One proponent of the amendment
testified at the hearing. There were no written submissions
in favor of the amendment. There were no written or oral
submiasions in opposition to the amendment. One person,
identifying himself as neither proponent nor opponent,
testified as merely wishing to be heard.

The proponent made the following point: Any dentist
administering general anesthesia or conscious sedation should
meet the permit standards.

The person wishing to be heard made the following
point: A dentist should not administer general anesthesia
or conscious sedation by himself, simply because he has a
permit to do so. He should seek the assistance of an
anestheriologist.

RESPONSF: The board, having considered the comments, hereby
finds that it has authority (under the Montana Code Annotated
sectionsa cited hereafter) to require and issue permits to

both dentists and dental facilities for the administration of
general anesthesia or conscious sedation. It therefore amends
the rule as noticed to require that any dental facility where
general anesthesia or conscious sedation is administered hold
a valid permit issued by the Board. A similar reguirement for
the administering dentist to hold a valid permit 1s already
found in 8.16.902(1), ARM. In requiring a permit of both the
dentist and the facility, the Board's intent is to maintain
high standards of skill and knowledge from the dentist,

and high standards of equipment, =sanitation, etc. from the
facility. The Board hereby adopts the rule as amended herein.

4. No other comments or testimony were received.

BOARD OF DENTISTRY
RORERT B. COTNER, PRESIDENT

WL

AFL L. LETSON, DIREQ'OR
m-: ARTMENT OF COMMERCE

Certified to the Secretary of State, December 11, 1989.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF HORSE RACING

In the matter of the amendment ) NOTICE OF AMENDMENT AND
and adoption of rules pertaining ) ADOPTION OF RULES PERTAIN-
to simulcast horse racing and }  ING TO SIMULCAST HORSE
gimulcast race meets under the ) RACES AND RACE MEETS
parimituel system of wagering )

TO: All Interested Persons:

1. On November 9, 1989, the Board of Horse Racing
published a notice of public hearing on the proposed amendment
of rules pertaining to simulcast horse racing and race meets
at page 1683, 1989 Montana Administrative Register, issue
number 21. The public hearing was held on November 30, 1989,
in Helena, Montana.

2, The Board has amended ARM 8.22.301, 8.22.501,
8.22,503, 8.22.601, 8.22.608, 8.22.613, 8.22.1501, 8.22.1601,
8.22.1602, and 8,22.1623 and adopted new rules I (8.22.1101),
II (8.22,1102) and IV (8.22.1104) exactly as proposed.

3. The Roard has amended ARM 8.22,502 and adopted
new rule ITII (8.,22,1103) as proposed but with the following
changes:

"8,22.502 LICENSES ISSUED FOR CONDUCTING PARIMUTUEL
WAGERING ON HORSE RACING MEETINGS (1) through (3) will remain
as proposed.

(4) The application for a license to conduct a live or
simuieant meeting with parimutuel wagering during the next
succeeding season of racing must be filed with the secretary
of the board over the signature of the applicant or the
signature of an executive officer of the applicant not later
than September 1, unless, for good cause shown, the board
shall otherwise permit.

(a) THE APPLICATION FOR A LICENSE_TO CONDUCT_A SIMULCAST
MEETING WITH PARIMUTUEL WAGERING MUST BE FILED WITH TUE
SECRETARY OF THE BOARD OVER THE SIGNATURE OF THE APPLICANT
OR THE SIGNATURE OF AN EXECUTIVE OFFICER OF THE APPLICANT AND
MAY BE FILED AT ANY TIMF, AND WILL BE REVIEWED BY THE BOARD AS
SUBMITTED.

(5) The applicant shall specify the days on which such
raceg or meetings are to be held, the name or names of the
applicant or applicants desiring the license together with the
location and the enclosure where the same are to be held, and
if the applicant desires the use of a parimutuel system in
connection with such races the application shall so specify
and state the terms upon which parimutuel tickets are to be
sold. If the application is for a license to conduct a live
race meeting and the applicant desires to use the parimutuel
system in connection with simulcast interstate races,
intrastate races and/or races of LOCAL OR national prominence,
the application shall specify which simulcast races it desires
to use the parimutuel system with. The board may require
additional data and information in writing or it may require
the applicant to appear before it. Each application to
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conduct a race meeting will be handled on an individual basis
by the board, and the board will approve those race meetings
it deems appropriate. Each application to conduct a live race
meeting shall include:

ta) through (49) will vemain as proposed.”

Auth: Sec. 23-4-104, 23-4-201, 23-4-202, 37-1-131, MCA;
IMP, Sec., 23-4-104, 23-4-201, 23-4-202, MCA

"8.22.1103 GENERAL PROVISIONS (1) will remain as
proposed.

(2) For out-of-mtate races simulcast in Montana,
sub-chapters 16 and 18 hereof will apply with respect to
exotic wagering, EXCEPT TN THE CASE OF INTERSTATE TRIFECTA AND
EXACTA WAGERING INVOLVING COUPLED_ENTRIES AND FIELD ENTRIES.
HOWEVER NO TRIFECTA WAGERING IS PERMITTED ON RACES WITH LESS
THAN FIVE HORSE ENTRIES.

(3) through (5) will remain the =mame.”

Auth: Sec. 23-4-104, 23-4-202, MCA; IMP, Sec. 23-4-104,
23-4-202, MCA

4. The Board has thoroughly considered all comments
received. Those comments and the Board's responses thereto
are as follows:

COMMENT: Representatives of United Tote Company, Montana's
parimutuel supplier, and State Fair, a major track in the
state, recommended revisions to the rules to permit applicants
for licenses to conduct simulcast race meetings to apply at
any time during the year; to pernmit simulcasting of races of
local prominence; and to permit interstate simulcast exotic
parimutuel wagering on field entries, coupled entries and
fielda of 5 or more horses.

Reasong given for the revisions were that simulcast races
will not necessarily be tied to live racing in Montana and
applicants could be ready to operate at any time during the
year; permitting simulcasting of races of local prominence
conforms the board's rules to the applicable statute; and
experience in other states has demonstrated the need to
permit interstate simulcast exotic parimutuel wagering in an
interstate simulcast wagering program, including fields of 5
or more horses. These are very popular wagers. There is no
potential or incentive for the people involved in the Montana
pool to fix the race, This can happen with live races.
RESPONSE: The Board concurs and adopts the revisions
accordingly.

5. No other comments or testimony were received.

BOARD OF HORSE RACING
CHUCK O'REILLY, CHAIRMAN

BY:

MICHAEL L. LETSON, DIRECTOR
DEFARTMENT OF COMMERCE

Certified to the Secretary of State, December 11, 1989.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE TIE BOARD OF HORSE RACING

In the matter of the adoption ) NOTICE OF ADOPTION OF NEW
of new rules pertaining to }  RULES PERTAINING TO HORSE
superfecta sweepstakes and tri- ) RACING
superfecta wagering )

TO: All Interested Persons:

1. On November 9, 1989, the Board of Horse Racing
published a notice of public hearing on the proposed
adoption of rules pertaining to superfecta sweepstakes
and tri-superfecta wagering at page 1693, 1989 Montana
Administrative Register, issue number 21, The public hearing
was held on November 30, 1989, in Helena, Montana.

2. The Board adopted new rule II (8.22,1807) exactly as
propnsed and adopted new rule T (8.22,1B06) as proposed but
with the following changes:

"8.22.1806 SUPFRFFCTA_SWEHPSTAKES (1) through (7) will
remain as proposed.

(8) THE TRACKS$ SHALI._SELECT WHICH ALTERNATIVE THEY
PREFER AS BETWEEN TIIE_CARRYOVER FEATURE CONTAINED IN
SUHSECTIONS 9, 10 aND 11 AND THE NON-CARRYOVER FEATURE
CONTATNED_IN SUBSECTIONS i2 AND [3, OBTAIN TIIE_APPROVAL OF TUE
BOARD OR_ITS REPRESENTATIVE, AND DISPLAY, PRINT AND DISTRIBUTE
THE RULE WITH THE APPROVED URE THROUGHOUT THE BETTING AREA
OF FACH TRACK CONDUPTING FH ,PERFPCTA AND DISTRIBUTE VPRINTED
COPTLS OF _THIS RULE, WITH SELECTED OPTION, TO PATRONS UPON
REQUFST,

{8) and (9) will remain the same as proposed but will be
renumbered (9) and (100,

€10+ (11) 1In the event the accumulated jackpot has not
been distributed prior to the ¢losing day of the meeting in
which the jackpot was generated, then the accumulated jackpot
and the net pool in the superfecta sweepstakes shall be
distributed to closing day holders of superfecta sweepstakes
tickets who correctly select the first four official finishers
in exact order; or, if no ticket 1s sold as above described,
to those who correctly select the first three finishers in
exact order; or, if no ticket is sold as above described, to
those who correctly selected the first two finishers in exact
order; ofR, if no ticket = sold as above described, to those
who correctly selected the winning horse to finish first.

Tn the event no ticket has heen sold correctly selecting

the winning horse to finish first, then the aress superfecta
sweepstakes pool will be erefundedr-and-the-jackpot distributed
equally to all closing day superfecta gsweepstakes ticket
helders.

CARTFRRNATE-8+ (12) will remaln as proposed.

¢ABTERNATE~S+ (13) will remain as proposed.

+3+3 (14) Superfecta swerpstakes race shall consist of

eight (8) starters and tweo (2) also-eligibles, and if the race
falls below the above level 1t will be at the beardls
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discretion OF_TUE BOARD OR ITS RFERESENTATIVE whather to
permit superfecta wagering on this race.

++24 (15) will remain as proposed.

t43)--FThis-runte-shatl-be-prominentiy-displtayed-throughent
the-brttrng-area-of-each-tack-conducking-the-superfrcta-and
printed-copies-of-this-ruie-shali-be-distribnted-by-the-track
te-patrons-Hpon-requests”

Auth: Sec. 23-4-104, 23-4-202, MCA; IMP, Sec. 23-4-104,
23-4-202, 23-4-301, MCA

3, The Board has thoroughly eonsidered all comments
received, Those comments and the Board's responses thereto
are as follows:

COMMFNTS: Representatives of United Tote Company, the
parimutuel provider for the state, recommepded revisions to
the narrative regarding alternative provisions pertaining
“"carryover” and "non-carrvover” features to clarify the intent
that the track has the option of selecting which feature it
wishes to use (the carryover frature lends itself better to
tracks with comparatively long racing season), so long as the
option selected is published, posted and noticed.
Represontatives of United Tote Company also recommended
deletion of 3 words from proposed subsection (10), now (11),
to conform with existing parimutuel software, with national
guidelines and with rules in =sister jurisdictions.
RESPONSF: The Board ronenrs and adopbs the suggested
revisions as shown above.

4, No other comments or toestimony were received,

BOARD OF IIORSE RACING
CHUCK O'REFTLLY, CHATRMAN

BY:

HAEL .. LETSON, DIRKCTOR
PARTMENT OF COMMERCE

Certified ta the Secretary of State, December 11, 1989,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MORTICIANS

In the matter of the amendment ) NOTICE OF AMENDMENT OF

of rules pertaining to examin- ) 8.30,406 EXAMINATION, 8.30.

ation, feesg and itemization ) 407 FEE SCHEDULE AND 8,30.
) 604 ITEMIZATION

TO: All Interested Persons:

1. On October 26, 1989, the Board of Morticians
published a notice of proposed amendment of the above-stated
rules at page 1624, 1989 Montana Adminimstrative Register,
issue number 20.

2. The Board adopted the rules exactly as proposed.

3. Onecomnent was received from the staff of the
Administrative Code Committee stating that implementing
sections 37-19-301, 37-19-303, 37-19-304, 37-19-306 and
37-19-401, MCA, should be removed from ARM 8.30.407. The only
sections implemented by this rule are 37-1-134, 37-19-402 and
37-19-403, MCA. The Board concurred and those sections shown
above will be removed when replacement pages are done.

4, No other comments or testimony were received.

BOARD OF MORTICIANS
JACK SEVERNS, CHAIRMAN

~

BY:

MICHAEI, L. LETSON, DIRECTOR
DERARTMENT OF COMMERCE

Certified to the Secretary of State, December 11, 1989,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF SPEECH-LANGUAGE PATHOLOGTSTS
AND AUDIOLOGISTS

In the matter of the amendment, ) NOTICE OF AMENDMENT, REPEAL
repeal and adoption of rules ) AND ADOPTION OF RULES
pertaining to speech-language )  PERTAINING TO SPEECH-
pathology and audiology ) LANGUAGE PATHOLOGY AND

}  AUDIOLOGY

TO: All Interested Persons:

1. On November 9, 1989, the Board of Speech-Language
Pathologists and Audiologists published a notice of public
hearing on page 1699, 1989 Montana Administrative Register,
issue number 21. The public hearing was held on November 29,
1989 at 9:00, a.m., in the downstairs conference room of the
Department of Commerce building, 1424 - 9th Avenue, llelena,
Montana. No-one appeared to testify.

2. The Board amended ARM B.62.404, 8.62.413, 8.62.501,
8.62.502, and 8.62.703, and repealed ARM 8,622,408 through
8.62.412, 8.62.414 through 8.62.417, 8.62.503, 8.62.704 and
8.62.705 exactly as proposed., The Roard adopted 8.62.702 and
the new rules as proposed but with the following changes:

"8.62.702 DEFINITIONS (1) through (d) will remain the
same as proposed.

(1) One continuing education unit received in an ASHA
approved sponsor program and-registered-with-the-Ameriecan
eoliege-testing-program;~-fowa-€ityy-fowar shall be considered
10 continuing education units for purposes of this subchapter.

(ii) through (f) will remain the same as proposed.”

Auth: Sec. 37-15-202, MCA; IMP, Sec. 37-15-309, MCA

3, The wording being deleted above was inadvertently
omitted in the original proposal.

"I, (8.62.418) UNPROFESSIONAL CONDUCT (1) through (7)
will remain as proposed.

(8) Failure to cooperate with an investigation by:

(a) not furnishing any RELEVANT papers or documents, SO
LONG AS THIS PROVISION DOES NOT_VIOLATE THE PRIVILEGE AGAINST
SELF~INCRIMINATION;

(b} through (19) will remain as proposed."

Auth: Sec. 37-1-131, 37-15-202, MCA; IMP, Sec.
37-15-321, MCA

“II, (8.62.419) FTHICAL STANDARDS (1) For the purpose
of implementing sections 37-15-202(1)(e) and 37-15-321(1){b),
MCA, the board hereby adopts by reference the standards of
ethical practice of the American speech-language hearing
association (REVISED JANUARY 1, 1986). A copy of those
standards may be obtained from the Board of Speech-Language
Pathologists and Audiologists, 1424 - 9th Avenue, Helena,
Montana 59620-0407."
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Auth: Sec. 37-15-202, MCA; IMP, Sec. 37-15-202,
37-15-321, MCA

4. Two written comments were received in support of the
proposed amendments, repeals and adoptions. One comment was
received from the staff of the Administrative Code Committee
stating that ARM 8.62.703 also implements section 37-15-308,
MCA, This section will be added in replacement pages. The
staff of the ACC also commented that subsection (8)(a) in
new rule I (8.62.418) ig very broad and does not recognize
that there may be instances in which a licensee may not be
compelled to give certain information during an investigation
because of a licensee's constitutional right against
self-incrimination. Another comment by staff of the ACC
suggested that new rule II (8.62,419) should refer to a
specific edition of standards for ethical practice. The Board
concurred and the changes were made as shown above.

5. No other comments or testimony were received.

BOARD OF SPEECH-LANGUAGE
PATHOLOGISTS AND AUDIOQLOGISTS
GENE BUKOWSKI, CHATRMAN

A%
BY:
MICHPEL L. LETSON, DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, December 11, 1989,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
REFORE THE FINANCIAL DIVISION

In the matter of the adoption ) NOTICE OF ADOPTION OF NEW
of a new rule pertaining to ) RULE I (8.80.105) INVESTMENT
investment securities )} SFECURTTIFES

To: All Interested Persons:

1. ©on September 28, 1989, the T'inancial Division
published a notice of public hearing on the proposed
adoption of the above-stated rule at page 1377, 1989 Montana
Administrative Register, 1ssue number 18. The public hearing
was held on October 20, 1989, in Helena, Montana.

2.. The Division adopted the rule as proposed but with

the following changes:

"8.80,103 INVESTMENT SECURITIES (1) through (b)tii)
will remain as proposed,

(1i1)  the revenue obligatons f a political subdivision
authorized to establish utility fees. public_ltransportation
vsaye fees, or public use fees where =such tax levies or fees
are pledged to and are sufficient to pay the principal and
interest of the securities as they become due; or

irpaired

cap ies are indns

deve } _issurd by a political
subdivision, when repay is dependeat upon_rentals or other
fees pavabl: to the politival subdivision by a nongovernmental
oblidgor whe 1s responsible for the paynent of such remtals or
other fees.

ted () Up to twenty (20) percent of the bank's
unimpaired capital and surplus if the securities issuerd by
political ambdtvimton corporations that are rated in the three
highest rating cateqories by either “fitch,” "moody's, ™ or
"standard and poors.”

td¥--Srenrrbren—tiitatiri-and-ttt)-Are-securitins-thak
are-—cxpreasty-permrited-by-meetton-32-t-433--MEAS

t23-~With-the-excaption-af-revenne-oblitaations-tiated-rn
paragraph-tt3tbitrrid-above—where-the-repaymant-or-revenue
obttgatiens-ta-depandenk-npon-rentala-mar-cther-faes-payvabiec-to
a-potieteat-anbdivintan-by-a-nangoveramentat-unity-the-abliqer
shatt-be-dermed-kto-be-the-nangavernmentat-nnit-responntbie
for-the-payment-af-snrh-rentats-mr-nther-fees-and-guaranker-of
sueh-pAYmentss

(3) throuah (5) will remain as proposed but will he
rennmbered (2) through (4)."

Auth: Sec, 32-1-433, MOA; IMP, Sec. 32-1-433, NC3

3. The division bas thorcughly considered all comments
received,  Those comments and the division's responses thereto

are as follows:

COMMENT:  The Financial Division staff determined that the
rule needed olarification.
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RESPONSE: Patagraph (2) was deleted and incorporated into pew
subsection (1){c}, and clearly sets a limit of investment in
industrial development bonds. Paragraph (1){c) is changed to
(11¢td) and was amended to allow banks to purchase ipvestment
grade corporate obligations. Current law allows such
investnent, and the rule as oriatnally proposed inadvertent 1y
omitted these securities as pernissible investments,

COMMENT:  Annie Bartos, Hearing Officer, presented the
Adminisirative Code Committee proposal that the statement of
reasonable necessity should provide that Chapter 199, Laws of
1989, mandates that the department adopt rules to inploement
that chapter.

RESPONSF:  The Division has concurred and the statement

af reasonable necessityv s herehy expanded to include that
wardineg.,

4. No other comment < op tostimony were received,

FINANCTAL DIVISION

MIGHIAEL 1.. LETSON, DURFUTOR
DIAARTMENT OF COMMERCE

Cert1fied to the Secretary of State, Decenber 11, 1089,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
REFORE THE STANTE BANKING BOARD

In the matter of the adoption ) NOTICE OF ADOPTION OF Ntw

of a new rule pertaining to ) RULE I. (8.87.601) APPL1-

application procedures for ) CATION PROCEDURE FOR

merger of affiliated banks ) APPROVAL TO MERGE AFFILINTED
) BANKS

TO: All Interested Persons:

1. ©On September 14, 1989, the State Banking Board published
a notice of public hearing on the proposed adoption of the
above-stated rule at page 1302, 1989 Montana Administrative
Register, issue pumber }7. The hearing was held on October
20, 1989, in Helena, Montana.

2. The Board adopted the new rule as proposed bnt with
the following changes:

"8.87.601 APPLICATION PROCE E
AFFIL1ATED BANRKRS (1) Under authority granted by 32-1-2073]
MCA, the state Danking board adopts the following rules
for the consulidation or mevger into one bank of any two or
more affiliated banks doing business in Lhis state, JE THF
RESULTANT_BANK IS TO BE A STATE_BANK.

(2) will remain as proposed,

(3) The application, ING_ A _REQUEST FOR
AUTHOR[ZATION T OPFRATE THE MERGFD BANKS AS BRANCHES, shall
contain the follawing information:

(a)  The exdact corporate name and address of each
bank and holding company participating in the merger or
consolidation, THE NAME AND _ADDRESS OF EVERY BANK_ANY_ OF
32 i F\A’W\ HULDI_'\() (.OWH'\\Y
; VO’ TOCK WHICH THAT HOL
'S, and the proposed narnes of the resultant bank ond
hnlllnq company .

(b) through (f) will remain as proposced,

(g) A mSpecification and explanation of any new services
that-wonid-be offercd as a result of the prepeosed merger
that individual participants presently do not offer, and any
existing services that will be discont inued as a resnlt of the
nerace must be provided,

(h) through (5) will remain as proposed.

t63--TFThe-board-witi-ronsider-ali-comments-received
relevant-to-the-applieation-and-may-take-finat-action-by-a
duty-noticed-teiephon~-conferenra-eatt-with-a-gquorum-of-the
board-partiespatings THE STATE BANKING_BOARD WILL_CONDUCT
A HEARING PURSUANT_T_32-1-204, MCA. -THE_ BOARD WILL THEN
CONSTDER THF RECORD OF THE H 'AND THE HEARING EXAMINER'S
REPORT, AND MAY TAKE FINAL AFFIUV BY TELEPHONE CONFERENCE CALL

WITH A~ QUORUM OC THE _HOARD PARTICIPATING.

URF FOR_APPROVAL_TO MERGE

{7) and (8) will remain as propnqod
Auth:  Sec. 32-1-203, MCA; IMP, Hec, 32-1-371, MOA
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3. The Board has thoroughly congidered all comment's
received., Those comments and the Board's responses are as
follows:

COMMENT: The Mont.ana lndependent Bankers Association (-1p)
testified that paraaraph (1) tg) should be stricken in 10s
entirety pertaining to the specification of existing srrvices
that will be discontinued as a result of the merger. MIB
suggested the paragraph be amended to state "all servic:s
offered at the main banking house, and at the resultant
branches must be listed and to include a detailed listiaq

of bankina services that will be offered the community 'o be
served by the new bank.”

RESPONSE: The Board has amended subsection (3)(g) to 1 vmire
specification and explanation of any new services offercd as a
result of the merger that individual participants prescntly do
not of fer and existing services that will be discontinu-d as a
result. of the merdger must be provided.

COMMENT:  MIB proposed that the applicant list informaticon
about stock of other banks owned by the applicant.

RESPONSE: The Board concurs and the revised rule requites the
nane and address of every bank, any of whose stock is cwned

by a participating bank holding company and the percent ge

of total voting stock which that holding represents and the
proposed names of the resulting bank and holding compar. shall
be provided in the application.

COMMENT:  MIB proposed that the State BRanking Board hol |

a hearing prior to 1ssuing anv new bank certificate of
authorization or approvindg any nerger, conpsolidation,
relocation.  MIB proposed that the rules should treat o nerger
or new branch application as being subject to a hearing under
section 32-1-204, MUA,

RLESPONSI:  The State Banking Board concurs and revises

the rule to show that it will conduct a hearing for an
Authorization and approval of a merger pursuant to sect ron
32-1-2043, MCA.

COMMENT:  Montana Bankers Association (MBA) recommended that
paragraph (1) be anmended to ¢larify that the rule applics only
t.o consolidated baunks where the resultant bank will oporate as
a state bank under Title 32, MCA,

RESPONSE:  The Boavd concurs and the suggestod revision has
beon all 1pt'pd .

COMMENT:  MBA proposed that the application procedure foor
approval to merge include a procedure for corporate nar-
change, thus eliminating a separate process.

RESPONSE: Section 32-1-334, MCA, provides for specific
procedure whenever any bank shall decide to call a meeting

of the stockholders for the purpose of changing its corporate
nare.  Section 32-1-354, MCA, mandates separale procedn:es
faor changing a bank:'s corporate pame., This sugdestion 1=
redected,
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COMMENT: MBA proposed that the application include a request
for authorization to operate merqged banks as branches of the
regultant bank.

RESPONSE: The Boavd concurs and has amended the rule
avcordingly,

N Annie Bartos, llearing Officer, presented the
Administrative Code Committee proposal that the statement of
reasonabhle neceossity should state that Chapter 322, laws of
1989, mandates that the board adopt the rules to implement the
chapter.

RESPONSE: Comment was accepted and the statement of
reasonable nevessity is hereby cspanded to include that
wordinea.

4. No other comments or testimony were received,

STATE PANKING BOARD

. LErsoN, DIRFCTOR
DEFARTNENT OF COMMERCE

Coertifioed to the Secretary of State, Decenber 11, 1989,
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’ STATE OF MONTANA
DEFARTMENT OF COMMERCE
BEFORF THE STATE BANKING BOARD

In the natter of the adoption ) NOTICE OF ADOPTION oOf NEW
of a4 new rule pertaining to ) RULE T (8.87.701) APPLICA-
estabiichment of new branch ) TION PROCEDURE FOR A
hanks } CERTIFICATE OF AUTHORIZA-
) TION TO ESTABLISH A NEW
} BRANCH

To:  All Interested Persons:

L. on September 28, 1989, the State Banking Board
published a notree of public hearing on the proposed
adoption of the above-<tated rule at page 1380, 1989 Montana
Ardministrative Register, issue number 18. The public hearing
was held on October 20, 1989, in Helena, Montana.

2. The Hoard adopted the new rule as proposed bul with
the follawineg changes:

"8.87.701 APPLICATION PROCFDURE FOR_A CERTTEICATH OF
AUTHORIZATION 10O FSTABY

S A NEW BRANCH (1) through (1) (f)

will remiin as proposod,
() a detailed list of banking services that will
be offered the <ommunity to be served by the new branch, A

SIMILAR LIST 01 BANKING SERVICES OFFERED AT THE MAIN RANKING

HOUSE,  AND THE BRANCH'S P
(h) throuah (8) will
Auth:  Sec, A2-1-202, 12-1-203%, MUA; IMP, Sec. 12-1-203,

Y2-1-172, Mo

3. The Baard has thoroughly considered all comments
received.  Thowe comments and the Board's responses are as
ol lows:

COMMENT: The Montana Independent Bankers Associatlon (MIB)
proposed that paragraph (3 (g) be supplemented to require
applicants to provide 3 comprehensive list of banking services
that will be offered at both the branch location and the
applicant’s main banking house.

RESPUNSE:  Paragraph (1) (g) has been amended to reflect this
rocommendation as shown above.

COMMENT:  MIB suggested that the State Banking Board define
whiat is meant by "offering a service.”

RESFONSE:  The term "offered” did not need further defining
and 18 nnderstood within the context of section (3){(g).

COMMENT:  MIB recommendod that the term "city and city limits”
and "unincorporated place” be defined by the rules,

RESPUNSE:  Section 12-1-109, My, defines each of the .ibove
terns, Rales will not forther define the terms.

COMMENT:  MIB jproposed that new branch applications be subjeot
Lo hearing regquirement s under scoction 32-1-204, MCA,
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RESPONSE: Section 32-1-204, MCA, does not require a hearing
for approval of branch applications. After due consideration,
it was determined that such a requirement would unnecessarily
delay the application process, and put state chartered banks

at a competitive disadvantage with national banks which follow

an application process similar 1o that proposed in this rule.

COMMENT: Annie Bartos, Hearing Officer, presented the
Administrative Code Committee proposal that the statemen

of reasonable necessity for the proposcd rule be changed to
provide that it is mandated by Chapter 322, Laws of 1989,
RESPONSE: The Board concurred and the statement of reasonable

necessity i1s hereby expanded to include that wordina.

STATE BANKING BOARD

Ry :

MICPAEL L. LETSON, DIRECTO
DEWARTMENT OF COMMERCE

Certifird to the Secretarv of Stale, December 11, 1989,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE TUF BOARD OF INVESTMENTS

In the matter of the amendment
of rules pertaining to board
members; forward commitment
periods of loans; and loan
assumpl ions

TO: Al}l Interested Persons

)
)
)
)
)
)
)
}
)

NOTICE OF AMENDMENT OF 4.
97.1101 ORGANIZATIONAL
RULE; 8.97.1303 FORWARD
COMMITMENT FEES AND YIELD
REQUIREMENTS TOR ALL LOANS;
AND 8,97.1414 CONVENTIONAL,
FHA, VA, COMMERCIAL, AND
MULTI-FAMILY TLOAN PROGRAMS

- ASSUMPTIONS

1. oOn October 26, 1989, the Board of Investments
published a notice of proposed amendment of the above-stated
riles at page 1631, 1989 Montana Administrative Regilster,

issue number 20,

2. The Board amended the rules exactly as proposed.
2. No comments or testimony were received.

MONTANA BOARD oT’

W.

INVESTMENTS

E. SCHREIBER, CHAIRMAN

Certi1fied to the Secretarvy of State, December

Montana Administrative Register

ETSON, DIREECTOR
RTMENT OF COMMERCE

11, 1989,
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STATE OF MONTANA
DEPARTMENT OF COMMFRCE
BEFORE TIIE MONTANA BOARD OF INVESTMENTS

In the matter of the adoption of ) NOTICE OF ADOPTION OF NEW
new rules pertaining to the ) RULES PERTAINING TO THE
Montana FEconomic Development Act; ) MONTANA ECONOMIC DEVELOP~
specifically the Conservation ) MENT ACT; SPECIFICALLY THF
Reserve Pavment Enhancement ) CONSERVATION RESERVE
Progran ) PAYMENT ENHNANCEMENT

} PROGRAM

To:  All Interested Persons:

1. on October 26, 1989, the Board of Investments
published a notice of public hearing on the proposed
adoption of the above-stated rules at page 1634, 1989 Montana
Administrative Register, issue number 20,

2. The Roard has numbered the new rules as follows: I,
through IX. will be under Sub-Chapter 20 as 8.97.2001 throuah
8.97.2009. ARM 8.97.,2002, 8.97.2005, #,97.2006, 8.97.2008,
8.97.2009 were adopted exactly as proposed, ARM 8.97.2001,
8.97.2003, 8,97.2004, 8.97.2007 were adopted exactly as
proposed but with the following changes: (new matter
underlined, deleted matter interclinedd

"8.97.2001  _DIEINITIONS (1) through (1)) will remain the
same as proposed.

(11) "CRP" means U;S. Conservation Reserve Payment
Program of the USDA under Title XIT of the Food Security Act
of 1983, as amended:;

(12) through (14) will remain the same as proposed.

(15) "CRP_Enhancement Program" or "CRP Program" means
the board's conservation reserve payment enhancement program
pursuant to which the board makes loans for agricultural
enterprise projects;

(16) through (19) will remain the same as proposed.

(20) "Program documents” collectively means the
application and 1ts exhibils, commitment agreement, note,
CRP contract, successor in interest agreement, commodiky
eertrfieateas: mortgages, origination agreement. and access
easement

(21) through (25) will remain the same as proposed,”

Anth: Sec. 17-5-1504, 17-5-1321, MCA; [mp: Sec.
17-5-1504, 17-5-1521, MCA

"8.97.2003 GENERAL_STATE_CRP_PROGRAM REQUIREMENTS (1)
and (2) will remain the same as proposed.

(3) "The borrower must also agree as follows:

{a) to provide an annual certification of compliance
to the board whereby the borrower certifies that he is in
compliance with all federal CRP program reguirements and that
he agrees to provide the ASCS with all information necessary
to determine compliance;

(3)(b) through (3)(d) will remain the same as proposed.”

Auth: Sec. 17-5-1504, 17-5-1521, MCA; Imp: Sec.
17-5-1504, 17-5-1505, 17-5-1521, MCA
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"8.97.2004 ELIGIBILITY CRITERIA FOR_STATE_CRP_PROGRAM
(1Yta) and (1)(b) will remain the same as proposed.

(c) a person has taxes, special assessments or other
governmental charges are-met now due and unpaid upon the CRP
ACIes;

(1)(d) through (1)(f) will remain the same as proposed,”
Anth: Sec. 17-5-1504, 17-5-1521, MCA; Inmp: Sec,
17-5-1504, 17=-5-1505, 17-5-1321, MCA

"8,97.2007 APPLICATION PROCFDURES FOR STATE CRP_PROGRAM
_TLOAN_REQUTREMENTS FOR THE APPLICANT/BORROWER (1) and (2)
111 remain the same as proposed.

(3)  An applicant must also submit a non-refundable
application fee in the amount of $500 ee-cover-appiteation-anmd
processing-costs, This fee may be used towards application

QrOCPSSIng, title reports, title insurance and other

(4) through (6) will remain the same as proposed,"
Auth: Sec. 17~5-1504, 17-5-1521, MCA; Imp: 17-5-1504,
P7-5-1508, 17-5-1521, MCA

4. Six comments were submitted by Dale Nerlin of the
Doane-Western Company. These comments have been thoroughly
considered and the applicable rules have been amended
acenrdingly.

ChMMFNTﬁngARDINp 8.87.2001: The proposed Chinq9 was to
delete "Pavment” following the word "Reserve”

RFESPONSE: The proposerd change to the rule was made 1n order
to conform the definition to Title XI1 of the Food Security

Act .

RFGARDING 8,97.2001: The proposed change was to
insert P Enhancemegg_g“ogram or before “CRP Program”
RESPONS The proposed change to the rule was made for

clarification purpuses only.

COMMENT

COMMFNT RFGARDING 8. 01.2001 The proposed change was to
delete the reference to "commodity certificate.”

RESPONSE: The proposed change to the rule was made because
"commodity certificates” are not part of the program
dncunents.,

COMMENT _REGARDING_8.97.2003: The proposed change was to

insert "ASCS" in Che place of "scs.”
RESPONSF: The proposed change to the rule was made in order
to correct a typographical error.

COMMENT REGARDING 8.97.2004: The proposed change was to
insert the follow1ng language into 8.97.2004 in place of the
proposed language: "a person has taxes, special assessments
or other governmental charges now due and unpaid upon the CRP

acres".
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RESPONSE: The proposed change was made for elarification and

}éadability IIPOSES .

COMMENT REGARDING 8.97.2007: The proposed change was to do
the followlng: end the sentence al "s500." and insert the
following sentence,  "This fee may be used towards application
processing, title veports, title insurance, and other
applicable costs.”

RESPONSFE:  The prounsed change was made for elarificat ion

PuUrpnses

MONTANA BROARD OF INVESTMENTS
Mr.o W.obh. SCURFTBER, CHATRMAN

AL

. DFPUTY DIRECTOR
DEPARTMENT OF COMMERCE

Ry

Certificd to the Secretary of State, December 11, 1980,
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE ADOPTION OF
RULES I AND II AND THE
AMENDMENT OF RULES

In the matter of the
adoption of rules I and
IT and the amendment of

Rules 11.16.120, 11.16.120, 11.16.123,
11.16.123, 11.16.126, 11.16.126, 11.16.130,
11.16.130, 11.16.133, 11.16.133, 11.16.141,
11.16.141, 11.16.143, 11.16.143, 11.16.147,
11.16.147, 11.16.153, 11.16.153, 11.16.160 AND
11.16.160 and 11.16.163 11.16.163 PERTAINING TO THE
pertaining to the LICENSURE OF ADULT FOSTER

licensure of adult foster CARE HOMES

care homes

TO: All Interested Persons

1. On November 9, 1989, the Department of Family Services
published notice of the proposed adoption of rules I and I1 and
the amendment of Rules 11.16.120, 11.16,123, 11.16.126,
11.16.130, 11.16.133, 11.16.141, 11.16.143, 11.16.147,
11.16.160, and 11.16.163 pertaining to licensure of adult foster
care homes, at page 1706 of the 1989 Montana Administrative
Register, Issue number 21.

2. The Department has adopted Rule TIT, 11.16.155 ADULT
FOSTER HOME, MEDICATION as proposed.

3. The Department has amended Rules 11.16.120, 11.16.126,
11.16.130, 11.16.141, 11.16.143, 11.16.147, 11.16.153,
11.16.160, and 11.16.163 as proposed.

4. The Department has adopted Rule I, 11.16.154 ADULT
FOSTER HOME, THIRD PARTY PROVIDERS as proposed with the
following changes: Subsection (1) and (2) remain the same.

(3) THE DAY AND HOUR LIMITS ESTABLISHED IN THIS SECTION
ARE NOT LIMITATIONS ON THE AVAILABILITY OF SERVICES FROM ANY
STATE OR FEDERALLY FUNDED IN-HOME SERVICE PROGRAMS, BUT ARE
ESTABLISHED TO INSURE THAT ADULT FOSTER CARE HOMES PROVIDE LIGHT
PERSONAL CARE AND CUSTODIAL SERVICES, NOT SKILLED NURSING
SERVICES.

(4) PAYMENT FOR THIRD PARTY SERVICES IS THE RESPONSIBILITY
OF THE RESIDENT.

AUTH: Sec., 53-5-304, MCA
IMP: Sec. 53-5-303, 53-5-304 and 53-5-313, MCA

5. The Department has amended the following rules as
proposed with the following changes:

11.16.123 ADULT FOSTER HOME, DEFINITIONS

(8) "Mutual or shared 1living" means that twe—es—more
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; .
P o '9**“{'3.] .;"**.’ ag*ee.be—h; ve Esgf ther a;"d_. s"aﬂe—e"; LA

shared—responsibilities—andexpensesy EACH PARTY SHARES IN THE
MONETARY AND HOUSEHOLD RESPONSIBILITIES.

AUTH: Sec. 53-5-304, MCA IMP: Sec. 53-5-303, MCA

11.16.133 ADULT FOSTER HOME, LICCNSLE RLVOCATIOQN, DIDNIAL OR

SUSPENSTON ‘1) through (1) (-} same as proposed.
(1) (d) licepsee or other persons in the home
may pose a rl or threat to the safety or welfare of any

resident of the home.

Subsection (2)(a) remains the same.

(2)(b) any adult foster care resident of the home will
need to be carried from the home during any emergency whieh THAT
requires evacuation.

(2)(c) ANY ADULT FOSTER CARE RESIDENT OF THE HOME IS
TOTALLY INCONTINENT OR INCONTINENT AND UNABLE TO MANAGE THEIR
INCONTINENCE WITH MORE THAN MINIMAL SUPERVISION.

Subsection (2) is renumbered (3), but otherwise remains the
same.

(4) If the department finds that a current licensee who
is operating an adult foster care home is out of compliance with
the standards set forth in these rules, the department will not
revoke or deny renewal of the license if ALL the following
conditions are met:

Subsections (4){a) through (d) remain the same as proposed.

AUTH: Sec. 53-5-304, MCA
IMP: Sec. 53-5-303 and 53-5-312, MCA

6. Rational: The Department of Family Services has
amended and adopted these rules to implement amehdments made to
the Adult Foster Care Act by the 51st Legislature, making
licensure of adult foster care homes mandatory. Additional
changes in the licensing standards were made to clarify services
offered by these homes and to provide for the safety and comfort
of adult foster care residents.

7. The Department has thoroughly considered all comments
received:

Comment: Rule 11,16.152: "ADULT FOSTER HOME" should be called
Developmentally Disabled Foster Home.

Response: The definition of adult foster family care home is
found at 11.16.123(1). Residents are not always developmentally
disabled.

Comment : Rule 11.16.152 (2): The term "licensee" needs
clarification.

Response: The term "licensee", as repeated throughout the ARM
24-12/21/89 Montana Administrative Register
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rules, means a person who has been issued a license by the
Department. There is no other possible interpretation of the
term, so inclusion of a definition of "licensee' is unnecessary.

Comment: Rule 11.,16.152 (7),(8) and (9): Licensee should be
required to keep a 1list of all medications taken by each
resident, documenting changes as they occur.

Response: Adult foster care homes are not intended to provide
for skilled nursing. A resident's medications are their own
responsibility, unless minimal assistance from the licensee is
necessary. If any assistance ig provided to a resident, this
rule requires that a record of medications taken be Kkept.
Furthermore, 11.16.141(4)(g) requires that "any individual
record of prescribed medication taken or not taken'" be kept by
the licensee.

Comment: Rule 11.16,152(8): There should be clarification of
when and how over-the-counter drugs are available to the
resident who purchased them.

Response: The type of facility described in these rules do not
have skilled nursing staff. If a resident purchases an over the
counter drug, all that is required of the licensee is to ensure
that other residents do not consume those drugs, but that the
drugs are made available to the resident who purchased them.
Defining when or how the drugs are made available is
unnecessary.

Comment: Rule 11.16.133(4): All of the conditions listed for
not revoking or denying a license due to lack of compliance with
the rules should be met.

Response: The Department agrees and has included the word "all"
in the amendment.

Comment: Rule 11.16.133(2)(c): The proposed amendment to this
rule inadvertently left out a rule regarding incontinence.

Response: The section regarding incontinence was added to
clarify services that can be offered by the foster care hcme in
keeping with 1light personal care services and not skilled
nursing services,

Comment: 11.152.1(1)(a): The use of personal care attendants
in foster homes, under Medicaid, is allowable only with prior
authorization. There are other Medicaid requirements limiting
the use of personal care attendants that are not addressed by
these rules. If the intent of the rules is to use DFS
resoutrces, not Medicaid, to provide a personal care attendant,
it should be clarified.

Response: The new rule regarding third party providers has been
Montana Administrative Register 24-12/21/89
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amended to reflect the intent of the rules to not limit state
or federally funded in-home service programs, but to insure that
only light personal care, not skilled nursing care, is provided.
If the rules did not limit the number of days that skilled
nursing care may be provided to a resident, adult foster care
providers would be very tempted to take in residents who require
more than light personal care. Anyone who needs more than two
hours of skilled nursing services per day for longer than a
month needs a different type of placement than an adult foster
care home.

Comment: 11.16.152.1(1)(b) and (2): Medicaid does not have the
same limits on nursing services as are listed in these rules.
Neither is Medicaid payment of hospice limited to two hours per
day per resident. Medicaid and Medicare eligible persons have
a right to reimbursement beyond that which these rules provide.

Response: The restrictions on hours per day per resident for
third party skilled nursing services and hospice care have to do
with a persons ability to reside in an adult foster home
setting, and has nothing to do with restrieting Medicaid or
Medicare eligibility. This rule has been amended to reflect
that it does not pertain to state or federally funded in-home
services and that payment for third party services is the
responsibility of the resident receiving the services.

Comment: The proposed amendment of 11.16.120 should be omitted.
Reference to shared living arrangements being excluded from
these rules is already found at 53-5-303, MCA.

Response: Rule 11.16.123(8) defines "mutual and shared living
arrangement"”. No where else in the rules is the term referred
to. Consequently, the Department believes that is necessary to
include reference to the exclusion of this type of living
arrangement in the rules, and not rely solely on the MCA
citation to give licensing workers or providers notice of the
exclusion.

Comment : Rule 11.16.123(8): The proposed definition of
"mutual or shared living" is too restrictive and goes beyond the
intention of the newly amended law, section 53-5-303, MCA.

Response: The Department has amended the proposed definition of
"mutual and shared living" to make it less restrictive and more
in compliance with the language of the code.

£ Lo < 44;:((1.1,./

Director, Department of Family
Services

Certified to the Secretary of State December 11 , 1989,
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF REPEAL
OF RULE 16.10.606

In the matter of the repeal of )
rule 16.10.606 concerning the )
temporary licensing of tourist )
homes during the Montana )
Centennial Cattle Drive ) {Food and Consumer Safety)
To: All Interested Persons

1. On September 28, 1989, at page 1390 of the 1989
Montana Administrative Register, Issue Number 18, the Depart-
ment published notice of the proposed repeal of a temporary
rule concerning the licensing of tourist homes for the Montana
Centennial Cattle Drive.

2. The Department repealed the rule as proposed.

3. No comments or testimony were received.

DONALD E. PIZZINTI,

Certified to the Secretary of State December 11, 1989
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAI SCIENCES
OF THE STATE OF MONTANA
In the matter of the adoption of ) NOTICE OF THE
rules I through XXXVIII relating ) ADOPTION OF
to licensing of emergency medical ) NEW RULES FOR LICENSING
services, and the repeal of ) OF EMERGENCY MEDICAL
ARM 16.30.101, 16.30.201 through ) SERVICES AND THE
16.30.210, 16.30.1001 through )  REPEAL OF ARM 16.30.101,
16.30.1002 }16.30.201 THROUGH 16.30.210,
) 16.30.1001 THROUGH
16.30.1002
(Emergency Medical Services)

To: All Interested Persons

1. On November 9, 1989, the department published notice
of the proposed adeoption of the above rules and the repeal of
ARM 16.30.101, 16.30.201 through 16.30.210, 16.30.1001 through
16.30.1002 at page 1712 of the 1989 Montana Administrative
Register, issue no. 21.

2. The department has adopted the rules as propesed,
with the following amendments (deleted material interlined, new
material underlined):

RULE I (16.30.102) DEFINITIONS The following definitions
apply in thie sub-chapters 1 through 4:

(1)-(7) Same as proposed.

(8) "Defibrillation protocol” means a uniform protocol
for an EMT-defibrillatjon equivalent or EMT-intermediate equi-
valent functioning within an emergency medical service, adopted
by the Montana board of medical examiners for statewide use,
specific to the type of defibrillator being used, and signed by

the off-line medical director—and approved-by—the loecal hospi-
1ied 1303 Eg : : e ; 1iaa

fElc) 3 h : - - hicl :
EMT-defibrillation—-or EMT-intermediate service—i6-based,

(9)-(23) Same as proposed.

(24) "Grandfathered advanced first aid " means:

(a) Same as proposed.

{b) on or after January 1, 19983, a person:

(i)-(iii) Same as proposed.

(25)-(27) Same as proposed.

(28) "Non~transporting medical unit" means an aggregate
of persons who are organized to respond to a call for emergency
medical services and to treat a patient until the arrival of an
ambulance. A non-transporting medical unit:

(a)-(b) Same as proposed.

(c) 1is organized, as a group, to provide a medical re-
sponse to emergencies as one of its primary objectives;

(d}-(e) Same as proposed.

(29) "Off-line medical director" means a physician who:

(a) 1s responsible and accountable for the overall medi-
cal direction and medical supervision of an emergency medical

24-12/21/89 Montana Administrative Register



-2213-

service at the EMT-defibkbrillation, EMT-intermediate, or ad-
vanced life support level;

(b) Same as proposed.

(¢) has heen approved in writing by a _local hospital
medical staff i i i

7 and/or
department of emergency medicine, if one exigts, or, if there
is no hospital in the community, by the medical staff and/or
department of emergency medicine of a  hospital in a nearby
community to which patients are most commonly transported; and

(d) Same as proposed.

(30) Same as proposed.

(31} "Protocol" means a set of written, standardized
guidelines for administering patient care, at an EMT-inter-
mediate or advanced life support level, and approved by the
department+ and by the off-line medical director

(32) "Provisional license" means an emergency medical
service license ef—limited-duration which is granted by the de~
partment and is valid for a maximum of 90 days.

(33) "safety and extrication equipment kit" means the
following equipment and supplies:

(a) a total of five pounds of ABC fire extinguisher,
except for an extinguisher in an air ambulance, which must meet
FAA standards;

(b)-(i) Same as proposed.

(34) Same as proposed.

(35) "Supplemental training” means a training program for
registered nurses utilized by an emergency medical service
which:

(a) Same as proposed.

(b) 1is certified by the emergency medical service's medi-
cal director as having knowledge and skill objectives based-on
standard-pationatl—eurrieula comparable to  the level of EMT
training corresponding to the level at which the service 1is
licensed.

(36)-(40) Same as proposed.

RULE II (16.30.103) LICENSE TYPES AND LEVELS Same as
proposed.

RULE III (16.30.104) LICENSE APPLICATION REQUIREMENTS

(1)-{8) Same as proposed.

(9) An emergency medical service responding inte Montana
to transfer patients from a Montana medical facility to a non-
Montana medical facility+ is not required to obtain a Montana
license if it is licensed in its state of origin.

(10)-(11) Same as proposed.

RULE IV (16.30.301) AMBULANCE PERMITS (1)-(3) Same as
proposed.
(4) The decision to deny or revoke a permit may be ap-
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pealed to the department if the emergency medical service sub-
mits a written request for a hearing to the department within
30 days after the service receives written notice of the deci-
sion_to revoke or deny the permit.

{5) The decision of the department director after a hear-
ing held pursuant to (4) above is final.

RULE V (16.30.105) WAIVERS Same as proposed.

RULE VI (16.30.107) ADVISORY COMMITTEE Same as pro-
posed.

RULE VII (16.30.211) SANITATION (1) Each emergency
medical service must develop and adhere to a written service
sanitation policy that includes at least a method to dispose of
contaminated materials meeting the minimum reguirements set out
in (2) below, as well as the following standards:

(a)-(f) Same as proposed.

(2) Each emergency medical service must do _at least the
following in disgosing of infective waste:

or decontaminate it be-

(a) Either incinerate the waste
fore disposing of it in a sanitary landfill licensed for that
class of waste by the department;

(b) Place sharp items 1in puncture-proof contaipners and

other blood-contaminated items in leak-proof plastic bags for
transport to a landfill licensed by the department for that
class of waste.

+23(3) The interior of an ambulance, including all stor-
age areas, must be kept clean and free from dirt, grease and
other cffensive matter.

RULE VIITI (16.30.212) COMMUNICATIONS (1) Same as pro-
posed.

(2) Effective January 1, 1996:

(a) a ground ambulance must have a VHF mobile radio, and
an air ambulance must have a VHF portable radio, each with a
minimum of the following:

(i)-(iii) Same as proposed.

(viv) frequency 155.325 mHz;
(vi) frequency 155.385 mHz; and
(vi} frequency 155.905 mHz.

(b) Same as proposed.

(3) Same as proposed.

RULE IX (16.30.302) AMBULANCE SPECIFICATIONS--GENERAL
Same as proposed.

RULE X (16.30.303) AMBULANCE SPECIFICATIONS~--GROUND AM-
BULANCES Same as proposed.

RULE XTI (16.30.304) AMBULANCE SPECIFICATIONS--AIR AMBU-
LANCE Same as proposed.
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RULE XII (16,30.,213) SAFETY--GENERAL Same as proposed.

RULE XIII (16.30.305) SAFETY-~GROUND AMBULANCE SERVICES

(1) Same as proposed.

(a) contlnuously maintainingsy in the patient compartment

a disposable carbon monoxide detector,

approved by the department, which is capable of immediately
detecting a dangerous rise in the carbon monoxide level;

(b)-(c) Same as proposed.

(2)-(4) Same as proposed.

RULE XIV (16.30.306) SAFETY~-AIR AMBULANCE (1)-(5) Same
as proposed.

(6) Same as proposed.

(a) continuously malntalnlng, in the patient compartment
near—the—patientle-head and in the pilot's compartment nRear-the
pitet'le—head, disposable carbon monoxide detectors, approved by
the department, which are capable of immediately detecting a
dangerous rise in the carbon monoxide level;

{b)-(c) Same as proposed.

RULE XV (16.30.405) OTHER REQUIREMENTS--NON-TRANSPORTING
SERVICES Same as proposed.

RULE XVI (16.30.316) OTHER REQUIREMENTS--AMBULANCE SER-
VICES Same as proposed.

RULE XVIT (16,30,317) OTHER REQUIREMENTS--AIR AMBULANCE
SERVICE Same as proposed.

RULE XVIII (16.30.214) EQUIPMENT Same as proposed.

RULE XIX (16.30.215) RECORDS AND REPORTS Same as pro-
posed.

RULE XX (16.30.216) PERSONNEL REQUIREMENTS-~GENERAL Same
as proposed.

RULE XXI (16.30.401) PERSONNEL: BASIC LIFE SUPPORT NON-
TRANSPORTING UNIT (1) From January 1, 1990,
33—18954 on, at least one of the following individuals must be
on each call:

{a)-(d) Same as proposed.

RULE XXII (16.30.402) PERSONNEL: EMT-DEFIBRILLATION LIFE
SUPPORT NON-TRANSPORTING UNIT Same as proposed.

RULE XXIII (16.30.403) PERSONNEL: EMT-INTERMEDIATE LIFE
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SUPPQRT NON-TRANSPORTING UNIT Same as proposed.

RULE XXIV (16.30.404) PERSONNEL: ADVANCED LIFE SUPPORT
NON-TRANSPORTING UNIT Same as proposed.

RULE__ XXV (16.30.307) PERSONNEL: BASIC LIFE SUPPORT
GROUND AMBULANCE SERVICE Same as proposed.

RULE XXVI (16.30.308) PERSONNEL: EMT-DEFIBRILLATION
GROUND AMBULANCE SERVICE Same as proposed.

RULE XXVITI (16.30.309) PERSONNEL: EMT-INTERMEDIATE
GROUND AMBULANCE SERVICE Same as proposed.

RULE XXVIII (16.30.310) PERSONNEL: ADVANCED LIFE SUPPORT
GRQUND AMBULANCE SERVICE Same as proposed.

RULE_XXIX (16.30.311) PERSONNEL: AIR AMBULANCE--GENERAL
Same as proposed.

RULE XXX (16.30.312) PERSONNEL: BASIC LIFE SUPPORT AIR
AMBULANCE SERVICE Same as proposed.

RULE XXXT (16.30.313) PERSONNEL: EMT-DEFIBRILLATION LIFE
SUPPORT AIR AMBULANCE SERVICE Same as proposed.

RULE XXXII (16.30.314) PERSONNEL: EMT-INTERMEDIATE LIFE
SUPPORT AIR AMBULANCE SERVICE Same as proposed.

RULE XXXIII (16.30.315) PERSONNEL: ADVANCED LIFE SUPPORT
AJR AMBULANCE SERVICE Same as proposed.

RULE XXXIV _(16.30.217) MEDICAL CONTROL--GENERAL

(1) Same as proposed.

(2) Each emergency medical service must supply each hos-
pital to which it commonly transports patients with copies of
all protoceols that it adopts.

RULE XXXV (16.30.218) MEDICAL CONTROL: FEMT-DEFIBRILLATION
Same as proposed.

RULE XXXVI (16.30.2183) MEDICAL CONTROL: EMT-INTERMEDIATE
Same as proposed.

RULE XXXVII {(16.30.220) MEDICAL CONTROL--ADVANCED LIFE
SUPPORT Same as proposed.

RULE XXXVIIT (16.30.1086) APPEAL FROM ORDER Same as
proposed.

3. The department has repealed rules 16.30.101,
16.30.201 through 16.30.210, and 16.30.1001 and 16.30.1002, as
proposed.

4. The following comments on the rules were received by
the department; the department's response to each is noted.

a. Rule I (16.30.102)
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(1) In order to correct a typographical error, the defin-
ition of “grandfathered advanced first aid" in (24) should
read, in subparagraph (b}, "on or after January 1, 1993" in-
stead of 1990, since subparagraph (a) contains the definition
applying up to the former date. The mistake was discovered by
the department, and the intention of the department to correct
the date to 1993 was pointed out at the scheduled hearings,
generated no adverse comment, and was adopted.

(2) The department also amended the introductory phrase
to reflect the fact that, when ARM rule numbers were finally
assigned to these new rules, the definitions would in fact
apply to four sub-chapters in ARM, rather than one.

(3} Comment: The Beoard of Nursing requested that (35)(a)
be made less stringent t¢ allow supplementary training to in-
clude only some EMT training rather than training equivalent to
the EMT training required for the level at which the service in
question is licensed.

Response: The department did not adopt the suggested
change because it did not reflect the various levels of EMT
training and certification, reference any specific knowledge
and skill objectives of those levels, or set any standard by
which compliance could be determined.

(4) Comment: Billings Deaconess Hospital believes that
the definition of ‘"grandfathered nurse" in (25) is ambiguous
and should be deleted, and that nurses should be encouraged to
obtain appropriate supplemental education.

Response: The department believes that nurses who are
currently serving as personnel on an emergency medical service
should be allowed to continue, and that deletion of this provi-
sion could impose a hardship on services which currently use
nurses. Also, it seems clear that nurses will be grandfathered
at the level of service they provide during the period from

July 1 through December 31, 1992, Therefore, this proposed
change was not adopted.
(5) Comment: Billings Deaconess Hospital believes the

definition of "off-line medical director" in (29)}(c) is imprac-
tical and creates an unworkable situation, since it requires
the off-line medical director to be approved in writing by the
medical staff of each local hospital or executive committee of
each medical staff. They suggested rewording the definitien to
mean "a physician who has been approved in writing by the hos-
pital and/or department of emergency medicine, 1if one exists,
where medical control is based." Biscak Ambulance Service
recommended deleting (c¢) altogether because it puts local am-
bulances in a bad political situation and may make it difficult
for ALS services to agree on a medical director.

Response: The department agreed the proposed definition
could present a problem and adopted a change making one hospi-
tal's approval sufficient.

{6) Comment: Regarding the definitions of "protocol"” in
(31) and "defibrillation protocol" in (8), Billings Deaconess
Hospital believes it is not feasible to require physicians to
sign off on protocols utilized in an emergency medical service
in which they exercise no operational or programmatic control,
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and they suggested deletion of the reguirement that hospital
medical staff do so.

Bicsak Ambulance Service also indicated that requiring the
protocol to be approved by "each local hospital in the commun-
ity..." would create a hardship for the ambulance services.
Finally, the Montana Emergency Medical Services Association
recommended a comparable modification of the definition.

Response: The department concurs with these changes and
adopts them with the proviso, added to Rule XXXIV, that copies
be provided to the hospitals to which patients are c¢ommonly
transported.

(7) Comment: Billings Ambulance Service suggested adding
a definition of "ambulance".

Response: Section 50-6-302, MCA, defines "ambulance", and
the Montana Administrative Procedure Act prohibits unnecessary
duplication, in rules, of statutory language; therefore, the
definition was not added.

(8) Comment: Billings Ambulance Service and Bicsak Am-
bulance Service suggested the definition of "off-line medical
director” in (29)(a} be changed to read: "... a physician who:
(a) is responsible and accountable for the overall medical
direction and medical supervision of an emergency medical ser-
vice at the EMT-defibrillation, EMT-intermediate, or advanced
life support level". The Montana Private Ambulance Operators
also expressed the same concern.

Regponse: The department concurred with the recommenda-
tion and adopted the change.

(9) Comment: Billings Ambulance Service suggested that a
provisichal license should have a time limit of 90 days.

Response: The department concurred with the recommenda-
tion and adopted the change.

(10) cCcomment: Kalispell Regional Hospital suggested that
the requirement for fire extinguishers in the subsection (33)
definition of "safety and extrication equipment kit" should be,
in the case of air ambulances, for a fire extinguisher of the
type and size required by the FAA.

Response: The department concurred with the recommenda-
tion and modified (33) accordingly.

(11) Comment: New Butte Mining requests that mine rescue
teams organized, equipped, and trained under the provisions of
30 CFR Part 49 should be excluded from the provisions of the
proposed regulations.

Response: The department believes that mine rescue teams,
with a primary function of rescue, not primarily medical care,
are not by definition emergency medical services and, there-
fore, are not required to be licensed.

(12) Comment: Reed Redman, representing the Denton Am-
bulance Service, expressed concern that a temporary work
permit, defined in (38), will allow people to legally function
who have not been tested by the state.

Response: This provision of the rules is contingent upon
modifications to the EMT rxules of the Montana Board of Medical
Examiners. Recommendations will be made to the Board of Medi-
cal Examiners to assure adequate gquality control for those
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functioning under a temporary work permit. Therefore, no chan-
ges were adopted.

(13) Comment: Julie Hickethier, Montana Deaconess Medi-
cal Center, requested clarification of the definitions of "reg-
istered nurses with supplemental training" in (10)(b)(vi) and
{35), since she was concerned they were not clear and could be
subject to a variety of interpretations.

Response: 1In order to be clearer, the department amended
the definitions to state that certification is by the emergency
medical service's off-line medical director and constitutes
certification that the training includes knowledge and skill
objectives comparable to the level of EMT training correspond-
ing to the level at which the service is licensed.

(14) Comment: Montana Deaconess Medical Center believes
that off-line medical directors {defined in (29)] should be
required to have American Heart Association Advanced Cardiac
Life Support training.

Response: Because this requirement may impose an undue
hardship on potential advanced life support services, and be-
cause cardiac care is only a very narrow portion of the func-
tion of an advanced life support service, the department did
nct adopt this change.

{15) Comment: The Montana Emergency Medical Services
Association recommended deleting "as its primary objective"
from the (28)(¢) definition of "non-transporting medical unit".
Their concern was that the current definition effectively ruled
out fire departments, law enforcement, the Highway Patrol, and
others whose response to medical emergencies is not their pri-
mary objective.

Response: The department does not believe that the High-
way Patrol and other comparable agencies should be licensed as
non-transporting medical units since they provide a medical
response only secondary to their law enforcement activity.
However, the department made the following minor change in
(28)(c) to indicate that such a unit must provide a medical
response to emergencies as one of its primary objectives.

(16) Comment: Sharon Tiedemann, Cascade County EMT
Course Coordinator, seemed to state that registered nurses who
funection in the pre-hospital environment should be required to
take EMT training.

Response: The department felt this would be a hardship
for nurses, that their existing training would not be recog-
nized, and that the supplemental training in the rules allows
for nurses to obtain the knowledge and skill objectives neces-
sary for them to function in the pre-hospital care environment.
Therefore, no action was taken in response to her comment.

(17) Comment: Sharon Tiedemann also stated that the
definition of "medical director" needed further explanation,
that it could be interpreted several different ways, and that
it was not feasible to have one doctor answer to 150 doctors.

Response; Since it was not clear what changes Ms. Tiede-
mann was recommending, the department did not adopt any.

(18) Comment: Maura Fields from North Valley Hospital,
whitefish, recommended the contents of the EMI-intermediate
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kit, defined in (19), not be mandatory, but that the contents
be determined by medical control and the advanced life support
team.

Response: The department considers the contents of the
EMT-intermediate kit to be the minimum necessary for licensure,
although individual services, in cooperation with medical con-
trol, may exceed these requirements. Therefore, the suggested
change was not adopted.

b. Rules I(33) and XVIII

(1) Comment: Clifford Halls thought it an unnecessary
expense to have extrication equipment when such eguipment was
avallable from another source. The Billings Ambulance Service
and the Montana Private Ambulance Operators also objected to
requiring the safety kit in ambulances when extrication service
is provided by another agency and suggested an amendment to
waive the requirement when it could be shown that the ambulance
was not the provider of extrication in their area.

Response: Since the cost of such equipment (pliers,
screwdriver, wrench, hacksaw, etc.) is relatively small and the
public is served by having extrication egquipment immediately at
hand, the suggested changes were not adopted.

(2) Comment: Rick Bandy suggested a separate basic e-
gquipment kit should be required for each patient the ambulance
is capable of transporting.

Response: The department did not adopt the suggestion
since it felt the rules should specify minimum levels only, as,
for example, in the proposed definition provides; the rules deo
not, however, preclude an individual service from having higher
standards.

c. Rule III

(1) Comment: Billings Ambulance Service suggested this
rule be modified to include the specific information which is
required for licensure and to be included on the license ap-
plication.

Response: The actual requirements for licensure are re-
flected thrcughout the proposed rules and do not need to be
again specified. The application form itself will ask for
information upon which the department can evaluate whether the
applicant has complied with the provisions of these rules.
Therefore, the department did not adopt the proposed change.

(2) Comment: Billings Ambulance Service suggested that,
in order to protect the Montana public, (9) be changed to re-
guire an out-of-state ambulance service, other than air ambu-
lance, that enters Montana to transfer patients from a Montana
medical facility to a non-Montana medical facility, to be 1li-
censed in Montana. Also, the Montana Private Ambulance Opera-
tors thought there was a need to look into licensing those out
of state ground ambulance services that routinely transport
patients into and out of Montana.

Response: The department's authority to require a license
of an out-of-state ambulance is legally uncertain, but, until
the issue is resolved, it agreed to exempt from Montana licen-
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sure only those out-of-state services that are not licensed in
their states of origin.

(1) Comment: To avoid an open-ended judgment call by
non-medical personnel on the scene of an accident or injury,
Billings Ambulance Service recommended deletion of (10).

Response: While the department understands the concerns
of Billings Ambulance Service, this rule is necessary to imple-
ment the statement of intent attached to Senate Bill 407 which
states: "If a licensed emergency medical service is not reason-
ably available, department rules should not preclude the oc-
casional and infrequent transportation of patients by other
means.”" Therefore, paragraph (10) was not deleted.

d. Rule 1V

Comment : Billings Ambulance Service suggested adding an
appeal provision to Rule IV concerning ambulance permits.

Response: The department agreed there should be an ad-
ministrative appeal from a decision to deny or revoke an am-
bulance permit and added appropriate language allowing an ap-
peal to the department's director.

e. Rule VI

(1) Comment: Billings Ambulance Service suggested a
modified composition of the advisory council, recommending that
the chairman be the medical director for the Department of
Health and Environmental Sciences and that the members of the
committee be appointed by the Governor based on recommendations
from the department.

Response: The department declined to accept the recommen-
dation because it felt that current rules for composition of
the advisory council are adequate and will provide for thorough
representation of all 1licensed emergency medical services and
because Section 50-6-324, MCA, requires the advisory committee
to be appointed by either the department or the board, rather
than the Governor.

(2) Comment: Bill Murray, Cascade County, questioned the
clarity of the total number and type of services represented on
the advisory council, and whether a committee this large can be
effective, but made no specific suggestion for a change.

Response: The department felt the number of licensed
levels and types of services, and therefore the number of coun-
cil members, were clear and felt the total number was manage-
able; therefore, no change wag made.

f. Rule VII

Comment : Billings Ambulance Service suggested the method
of disposing of contaminated materials in subsection (1) should
be one approved by the state and/or federal government.

Response: The department added to the rule some addition-
al minimum standards for disposal of infective waste that were
gleaned from guidelines set by the Centers for Digease Control.

T Rule VIII
{1) Comment:; The Telecommunications Bureau of the Mon-
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tana Department of Administration was concerned that units
would not have to have a regional EMS dispatch/paging fregquen-
cy, and therefore frequency 155.475 could be abused as a dis-
patch frequency instead of an emergency frequency. Bill Mur-
ray, Cascade County, did not want frequency 155.475 mandated,
inquired about the EMS frequencies, and suggested limiting
requirements to EMS channels, including regional EMS frequen-
cies and frequency 153.905 mHz.

Response: The department concurs with the recommendation,
has eliminated the requirement for 155.475 mHz, and added the
requirement for the regional EMS frequencies (155.325 and
155.385).

(2) Comment: Tom Kaufman of St. Patrick's Hospital in
Missoula, expressed some concern that the rules require com-
munications and protocols, but they do not tie the two togeth-
er. Specifically, he is concerned that emergency care provid-
ers be allowed to provide treatment when they are not in direct
voice communications with medical control.

Response: The proposed rules do not require that provid-
ers be in direct voice communications with medical control
prior to providing treatment. The protocols for the service
may specify when the providers may function under standing

orders. EMT-defibrillation, EMT-intermediate and EMT-paramed-
ics are subject to the Board of Medical Examiners rules regard-
ing medical control. Thus, Mr. Kaufman's c¢oncerns are ade-

quately addressed without modifying the rules.

h. Rule XIIY

(1) Comments: Billings Ambulance Service suggested the
addition of a safety requirement for ambulances to the effect
that they be allowed to. display only ambulance markings that
accurately reflect the level of care provided by the service.

Response: Rule III(7)(b) specifies that "No person may
advertise, allow advertisement of, or otherwise imply provision
of emergency medical services at a level of care higher than
that for which the service is licensed." The department feels
this adeguately addresses the issue and has not adopted any
further rules.

(2) Comment: Billings Ambulance Service suggested Rule
XIII include a requirement that an ambulance be capable of
being driven for at least 150 miles without refueling under
encountered environmental conditions,

Response: Considering the variety of vehicles and cir-
cumstances under which ambulances function, the department
feels this should not be a state requirement, but should be a
matter decided locally. Therefore, the change was not adopted.

(3) Comment: Billings Ambulance Service suggested that
Rule XIII require each ambulance to have one inflated spare
wheel/tire assembly identical to those on the ambulance.

Response: Considering the variety of vehicles and cir-
cumstances under which ambulances function, the department
feels this also should not be a state requirement, but should
be a matter decided locally. Therefore, the change was not
adopted.
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(4) Comment: Billings Ambulance Service suggested that
each ambulance be furnished with tools required for changing a
spare mounted wheel/tire assembly with the on tire flat.

Response: Considering the variety of vehicles and cir-
cumstances under which ambulances function, the department
feels this should not be a state reguirement, but should be a
matter decided locally. The change was not adopted.

(5) Comment: To provide more flexibility in the location
of the carbon monoxide monitor, and absent any evidence of
detriment to the patients, the department proposed eliminating
the words "near the patient's head" in XIII(l)(a).

Response: This proposed amendment was presented at the
Missoula public hearing, generated no adverse comment, and was
adopted.

i. Rule XIV

(1) Comment: To provide more flexibility in the location
of the carbon monoxide monitor while still protecting patients,
the department proposed eliminating the words "near the pa-
tient's head" and "near the pilot's head" in XIV(6)({a).

Response; This proposed amendment was presented at the
Missoula public hearing, generated no adverse comment and was
adopted.

j. Rule XX through XXXIII (personnel requirements)

(1) Comment: The Board of Nursing pointed out that the
standards in Rule XXI(1l) and (2) were the same and could be
consolidated.

Response: The department agreed and made the change.

(2} Comment: Earl Neff, Director of Emergency Medical
Services for Community Memorial Hospital in Sidney, felt that
EMT-basic was the lowest training level that should be allowed
on ambulance sexvices, rather than the first responder-ambu-
lance level; that such a minimum level, 1if not required now,
should be required in the future as of a specific date; and
that an "EMT-intern" category, working toward EMT-basic status,
would be a good idea. Mr. Neff's proposal was supported by
gseveral other persons. The Montana Private Ambulance Operators
questioned whether a person trained at the first responder
ambulance level would have training sufficient to assure good
patient care; however, they made no specific suggestions for
modification of the rules. Several other persons, including
the Montana Emergency Medical Services Association, supported
Mr. Neff's position. On the other hand, several other persons
supported the rules as proposed.

Regponse: Although not identical to Mr. Neff's proposal,
the general concept of "EMT-Intern" is reflected in the defini-
tion of a temporary work permit in Rule I, and will also be
presented to the Montana Board of Medical Examiners for their
consideration and action. To require two EMTs on an ambulance
service would, the department feels, impose an undue hardship
on many ambulance ' services. The proposed rules do regquire,
with the exception of grandfathered advanced first aid person-
nel, that there be one EMT on each ambulance call by January 1,
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1996. The department also believes the First Responder-Ambu-
lance program, a significant improvement in gquality and stan-
dardization from +the Advanced First Aid and Emergency Care
training program, will help to recruit EMS personnel to rural
services plagued with personnel shortages, and will eventually
substantially increase the number of EMTs on ambulance services

in Montana. The First Responder-Ambulance concept 1is also
consistent with the legislative intent. Therefore, the pro-
posed changes were not adopted.

(3) Comment: The Montana Emergency Medical Services

Association, Billings Deaconess Medical Center, Glendive Medi-
cal Center, Sharon Tiedemann, and several other individuals
felt that, at least by 1995 or 1996, the lowest level of train-
ing acceptable for any staffer of a basic life support ground
ambulance service should be EMT-Basic, rather than first re-
sponder-ambulance. On the other hand, several individuals
supported the First Responder-Ambulance concept and felt it
would help to recruit EMS providers to rural areas, and that it
would encourage them to become EMTs.

Response: See the comments to (2) above. For those rea-
sons, the proposed changes were not adopted.

(4) Comment: The Montana Emergency Medical Services
Association and several others suggested that, if First Respon-
der-Ambulance is allowed as a minimum level of training, there
should be a certain date by which this certification would no
longer be available.

Response: The department feels that the First Responder-
Ambulance program will help recruit persons to emergency medi-
cal services and that, eventually, many of them will proceed to
EMT training. Since the proposed rules require (with the ex-
ception of grandfathered advanced first aid personnel) one (1)}
EMT on each run of a basic life support ambulance by January 1,
1996, the department does not believe there would be merit in
establishing a time 1limit for the First Responder Ambulance
program and has not adopted the change,

(5) Comment: The Montana Emergency Medical Services
Assnciation requested that Advanced First Aid trained personnel
should not be allowed to practice on air ambulances.

Response: Adopting this change would provide, without
justification, inconsistency between the personnel requirements
for the various types and levels of services. Therefore, the
department did not adopt this change,

(6) Comment: The Montana Emergency Medical Services
Association stated that a First Responder-Ambulance trained
person should not be responsible for patient care if there is a
crew member that has a higher level of field training avail-
able.

Response: The department feels this should be a matter of
local protocol rather than state intervention. It is difficult
for a person at the First Responder Ambulance level to receive
any patient care experience if s/he 1s not allowed to care for
patients. Therefore, the proposed change was not adopted.

(7) Comment: The Wibaux Board of County Commissioners
and the Wibaux Ambulance Service objected to the eventual re-
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quirement of one EMT on each ambulance call, and indicated this
will be impossible to comply with unless funding is made avail-
able. They feel advanced first aid people are experienced and
more plentiful. This concept was also supported by Reed Redman
of the Denton Ambulance Service and appeared to be supported by
Gary Gershmel, Mayor-Elect of Winnett and a member of the Win-
nett ambulance service.

Response: Existing advanced first aid personnel, and
those trained for the next several years, will be "grandfath-
ered" and allowed to function on ambulance services. With that
exception, there will need to be one EMT on each ambulance run
by January 1, 1996. With the First Responder Ambulance program
readily accessible to ambulance services, the department feels
the proposed persconnel requirements are reasonable, can be met
by all ambulance services in Montana, and represent an improve-
ment in the quality of care. Consequently, the department did
not adopt the suggested changes.

(8) Comment: The Montana Deaconess Medical Center be-
lieves there should be additional detail in Rule XXIX concern-
ing the "...aeromedical training program approved by the de-
partment”" and assuring it is "signed off" by the local faculty.

Response: The department believes the current language is
clearly defined, provides sufficient authority to the local
medical director, and does not need to be modified. No change
was adopted.

(9) Comment: In addition to recommending the deletion of
a First Responder Ambulance as an optional ambulance staffer
after January 1, 1996, [(Rule XXV(2)(b)], the Montana Emergency
Medical Services Association recommended the rule disallow
having only two "grandfathered advanced first aid" personnel on
a call after January 1, 1996.

Response: The department clearly specified to the legis-
lature that current advanced first aid personnel would be able
to remain on the service providing they maintained their cer-
tification. Adopting this change would not be consistent with
legislative intent.

(10) Comment: Maura Fields, North Valley Hospital, ob-
jected to 1including special requirements for nurses in the
personnel requirements, indicated that R.N. training and educa-
tion already has a provision for ALS training and certifica-
tion, and believed that nurses are being singled out for spe-
cial requirements. She felt there should be a category of
other "licensed health care professionals”, and that the refer-
ences to "registered nurse™ and "nurse" should be eliminated
throughout the rules.

Response: Since nursing personnel are regularly function-
ing in the pre-hospital environment at basic and advanced life
support levels, the department believes there should be some
assurance they have the necessary pre-hospital emergency medi-
cal skills and knowledge. while there are a variety of train-
ing and certification programs for nurses, they do not deal
with ability to function in the pre-hospital emergency medical
situation, The rules specify a reasonable program of supple-
mental training for nurses, phased in over several years, which
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builds on the considerable knowledge and skill base of the
registered nurse and effectively complements their existing
education. The rules provide flexibility for the local medical
director to verify the skills and knowledge of the registered
nurse while assuring consistency with national standards.
Since many of the other "licensed health care professionals”
mentioned in Ms. Fields letter do not have the knowledge and
skill base of the registered nurse, the rules do not provide
that they may function in the pre-hospital emergency medical
environment. The department has not adopted the recommended
changes.

(11) Comment: The Board of Nursing requested the addi-
tion of a registered nurse to the exceptions in Rule XX(1l)(e).

Response: The intention of the rules is to provide stan-
dardization and quality control of pre-hospital emergency medi-
cal care. This rule 1is intended to assure that all personnel
meet minimum training requirements, and that the service has
the necessary equipment, medical control, protocols, and re-
quirements to support the level of service authorized. Regis-
tered nurses may function, without supplemental training, dur-
ing inter-facility transfers. This proposed change is not
consistent with need to standardize levels of service and
training and was not adopted by the department.

k. General

(1) Comment: The Montana Emergency Medical Services
Association requested that protocols and supplemental training
should be approved by the department and the off-line medical
director.

Response: The intent of this comment was not clear to the
department. The proposed rules require protocols and supple-
mental training at defibrillation, intermediate, and advanced
life support levels to be approved by the off-line medical
director, although no off-line medical director is required at
the basic life support 1level. Given the fact that the intent
of the comment was unclear and the fact that the off~line medi-
cal director supervises protocols, etc., at the levels where
such control is needed, no action was taken by the department.

(2) Comment: Billings Ambulance Service suggested a
number of amendments to the rules to reflect Senate Bill 26
regulating the practice of physician assistants.

Response: Section 37-20-403, MCA, specifies that "a phy-
sician assistant-certified must be considered the agent of the
supervising physician with regard to all duties delegated to
the physician assistant-certified under the utilization plan.
A health care provider shall consider the instructions of a
physician assistant-certified as being the instructions of the
supervising physician as long as the instructions concern the
duties delegated to the physician assistant-certified under the
utilization plan." Given that statutory language, the depart-
ment feels that physician assistants-certified may be appro-
priately utilized on emergency medical services providing this
function is authorized in their approved utilization plan. No
rule changes are necessary.
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(3) Comment: Kalispell Regional Hospital recommended
that the personnel section should mention other licensed per-
sonnel who may be involved with EMS operations, such as LPNs,
respiratory therapists, M.D.'s, physician's assistants, etc.

Response: The proposed rules reflect personnel require-
ments for those persons who are specifically trained to func-
tion in pre-hospital emergency medical services, The other
licensed personnel referenced by Kalispell Regional Hospital
are not so trained, though in certain instances they may, con-
gistent with these rules, function in addition to the minimum
personnel required. The issue of physician assistants has been
separately addressed. No action was taken by the department.

(4) Comment: Kalispell Regional Hospital recommended
that the Emergency Nurses Association should be given the auth-
ority to mandate the current standards of practice for pre-
hospital nursing.

Response: The Emergency Nurses Association does not cur-
rently have a training and certification program for pre-hospi-
tal emergency nursing. The proposed supplemental training
requirements for nurses provide considerable flexibility to the
off-line medical director, while still assuring consistency
with the national standard EMT curricula. The specific inten-
tion for modification of the rules was not clear; no changes
were adopted by the department.

(5) Comment: Because of confusion about whether comments
could be provided via a telephone conversation rather than
presented in writing or at a public hearing, Dave Kneebone of
New Butte Mining requested an extension of the public comment
period so he can adequately prepare a response.

Response: There was substantial opportunity for public
comment, including a succession of informal and formal hearing
across the state. Mr. Kneebone had ample opportunity, after
being notified of the need to make written comments, to make
those comments to the department, and did s¢o. Therefore, no
extension of the public ¢omment perjod was granted.

(6) Comment: Bill Murray, Cascade County, submitted a
letter outlining a number of suggested changes in the basic EMS
legislation and in the draft rules. His comments appeared to

be based on a previous set of draft rules, rather than the
rules currently subject to consideration. Where his comments
are understandable in the context of the current rules, they
were addressed earlier,

Response: None required.

(7) Comment: The Cascade County Commissioners and the
Belt Volunteer Fire Department requested a delay in the imple-
mentation of these rules until a "five year plan"” was made
available to them. The Belt Fire Department indicated that
some of the rules might be very hard if not impossible for the
volunteer services in the rural areas to meet. Gary Haigh,
Ennis, suggested that the proposed rules should not be adopted
but should go back to the drawing board and then return for
further public hearings. A number of identical form letters
were received from the Madison County area indiecating the care
rendered by ambulance services throughout Montana should be, at
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a minimum, EMT level, and thus requested the entire set of
proposed rules not be adopted.

Response: During the last year the department has con-
ducted over thirty public meetings throughout Montana and three
formal public hearings (Glendive, Lewistown, and Missoula) to
solicit comments and suggestions for incorporation into both
the legislation and the rules. The department conducted a
survey of numerous EMS providers to determine recommendations
for inclusion in the rules. Hundreds of copies of draft rules
were mailed to numerous EMS providers and many changes made
prior to publishing them in the Montana Administrative Regis-
ter. Exceeding the reguirements of the Montana Administrative
Procedure Act, the department sent notices of the public hear-
ings to several thousand individuals, issued press releases,
and again mailed hundreds of copies of the proposed rules. The
department believes there has been ample opportunity to par-
ticipate 1in the development of the rules and to review and
comment on the propesed rules, and that requests for addition-
al comment time, to "go back to the drawing beoard", and to
reject the entire set of rules are totally without merit.

(8) Ccomment: Patricia England, Executive Secretary and
legal counsel to the Board of Medical Examiners, reguested that
all Roman numerals be changed to arabic numerals for consisten-
cy with other rulemaking in the ARM and the other board rules
that the medical examiners have to supervise.

Response: The Secretary of State mandates the format for
rule notices, including the use of Roman numerals for notices
proposing new rules. When each such rule is finally adopted,
the customary arabic rule number is assigned.

Willore TEIZ

DONALD E. PIZEZINL/ Director

Certified to the Secretary of State December 11, 1989
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA
In the matter of the adoption of ) NOTICE OF
rules I through V relating to ) ADOPTION OF
reports by emergency care personnel) NEW RULES FOR
of exposure to infectious disease ) REPORTS OF UNPROTECTED
and subseguent control measures. ) EXPOSURE TO INFECT1OUS
ARM 16.30.80] through 16.30.805 ) DISEASE
(Emergency Medical Services)

To: All Interested Persons

1. On November 9, 1989, the department published notice
of the proposed adoption of the above rules at page 1733 of the
1989 Montana Administrative Register, issue no. 21.

2. The department has adopted the rules as proposed,
with the following amendments (new material is underlined,
material to be deleted is interlined):

RULE I (16.30.801) TRANSMITTABLE INFECTIQUS DISEASES
Same as proposed.

RULE IT (16.30.802) REPORTABLE UNPROTECTED EXPOSURE

(1) The types of exposures to the infectious diseases
specified in [Rule 1] that may be reported to a health care
facility by an emergency services provider are:

{a)=-(b) Same as proposed.

(c) transmittal of other body fluids (urime, semen,

i vaginal secretion, amniotic fluid, feces,

wound drainage, or cerebral spinal fluid) onto the mucous mem-
branes of the emergency services provider;

(d) sSame as proposed.

RULE III (16.30.803) UNPROTECTED EXPOSURE FORM Same as
proposed.

RULE IV (16.30.804) RECOMMENDED MEDICAL PRECAUTIONS AND
TREATMENT Same as proposed.

RULE V {16.30.805) OTHER REQUIREMENTS (1)-(4) Same as
proposed.

(5) Each health care facility must maintain a permanent
record of all unprotected exposure report forms it receives,
and must retain each form for the same period of time that it
keeps medical records. The record must c¢ontain at least the
following information:

(a)-(f) Same as proposed.

3. The following comments were received; responses to
each are noted:

a- Rule T

Comment: Billings Ambulance Service recommended changing
Rule I(1l) to read "The following are some of the infectious
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diseases that are designated as having the potential...."

Response: The recommendation was not adopted because the
department is charged by law with designating specific diseases
that will be subject to the notification requirements of Title
50, Chapter 16, Part 7, MCA, and the list of such diseases
cannot be open-ended.

b. Rule II

(1) Comment: Billings Deaconess Medical Center requested
that urine, tears, and breast milk, be removed from Rule
II(1)(¢) as a vehicle for transmission of disease, since the
most current information is that those bodily fluids are not
likely to be transmission vehicles for the diseases listed in
Rule I.

Résgonse: The department concurs with the recommendation
and has made the appropriate changes in Rule II(1)(c}).

(2) Comment: Billings Ambulance Service requested that
filing of the unprotected exposure form be mandatory for EMS
providers.

Response: Section 50-16-702{(2), MCA, specifies the EMS
provider may submit the unprotected exposure form, but does not
require its submission. Since the rules cannot mandate
something the law makes discretionary, the department did not
adopt the recommendation. ’

c. Rule 1V
(1) Comment: Billings Ambulance Service requested that
subsection (1) read:" At a minimum a health care facility must

notify the individual receiving the unprotected exposure within
48 hours after test results are complete and inform them
whether or not an infectious disease transmission is possible.”

Response: The recommendation is inconsistent with Section
50-16-703, MCA, and is rejected.

(2) Comment: The Montana Hospital Association
recommended that language should be added to clarify that a
facility should make exposed EMS staff aware of the
incorporated reference material even though a facility must
follow precautions mandated by Centers for Disease Control
(CDC) or Occupational Safety and Health Administrations (OSHA)
which may be different.

Response: The department assumes that the Association is
thinking of "universal precautions", etc., when it refers to
CDC or OSHA standards, standards which are intended to prevent
exposures. The standards incorporated in the rule, on the
other hand, are intended for those who have already been
exposed; therefore, there should be no conflict in the
standards hospitals must meet and no change was made in the
rule. : ‘

d, Rule Vv

(1) Comment: Jan Super of Kalispell Regional Hospital
suggested that the wording might not be explicit enough to
discourage pecple from trying to file after 72 hours.

Response: The law does not require potentially exposed
persons to file a report by a specified deadline. If the
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department tried to impose such a deadline by rule, it would in
effect be 1limiting the right to file a report, which the

department may not lawfully do. Consequently, the suggestion
was not adopted.
(2) Comment: Jan Super also regquested that Rule V(4)

clarify who may sign for the receipt of the unprotected
exposure form on behalf of the health care facility.

Response: Because there are several different types of
health care facilities affected, with differing types of
internal organization, it is difficult to determine who would
be the best person designated for each to handle the reports;
therefore, the department felt that decision should be left to
the individual facility and did not make the requested change.

(3) Comment: Jan Super requested that Rule V(5) clarify
how long the unprotected exposure form must be kept.

Responge: The department agreed to require the forms to
be kept the same period of time required by the facility for
medical records.

(4) Comment: Billings Ambulance Service suggested
wording changes to reflect and coordinate with the changes it
proposed to Rule I.

Response: Since the recommendations made by Billings
Ambulance Service for modification of Rule I were not adopted,
these changes are unnecessary and were not adopted.

e. General

Comment: Jan Super requested insertion of a definition of
"mucous membranes".

Response: The department feels this term 1is standard
medical terminology which needs no further definition, and so
did not adopt the recommendation.

Hithasn

‘7z DONALD E. PEZzIN}7 Director

Certified to the Secretary of State December 11, 1989
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption of ) NOTICE OF

rules I through III relating to ) ADOPTION OF
procedures for emergency medical ) NEW RULES ESTABLISHING
service personnel to withhold ljfe-) LIVING WILL PROCEDURES
sustaining procedures from living ) FOR EMERGENCY MEDICAL
will declarants ) SERVICES PERSONNEL

(Emergency Medical Services)

To: All Interested Persons

1. on November 9, 1989, the department published notice
of the proposed adoption of the above rules at page 1737 of the
1989 Mgntana Administrative Register, issue no. 21.

2. The department has adopted the rules as proposed,
with the following amendments (new material is underlined,
material to be deleted is interlined): :

RULE I (16.30.901) DEFINITIONS Same as proposed.

RULE I@ (16.30.902) LIVING WILL PROTOQOCCL (1) Under any
of the following three circumstances, emergency medical ser-
vices personnel must follow the protocol approved by the board
of medical examiners for withholding life-sustaining proce-
dures from a patient:

(a) The identity of the patient has been clearly estab-
lished and the personnel have been presented with any one of
the following:

(i)-(iii) Same as proposed.

(b)-(c) Same as proposed.

(2) Same as proposed.

(3) This rule applies to an inter-hospital transfer of
patients as well as a response to an emergency by emergency
medical service personnel.

RULE IIT (16.30.903) SOURCE OF COMFORT ONE IDENTIFICATION
Same as proposed.

3. The Montana Hospital Association made the following
comments concerning Rule IT:

Comment : The meaning of Rule II(1l) would be clearer if,
in the introductory phrases of (1) and (1l){a), language were

added indicating that any one of the choices subsequently list~
ed would be sufficient, thereby avoiding confusion over whether
one or a combination of the listed items was required,

Response: The department agreed and adopted the suggested
amendments.

Comment : It is unclear whether Rule 1II applies when a
patient is being transported between hospitals by EMS person-
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nel.

Response: The department agreed that the Living Will Act
was intended to apply to inter-hospital transfers as well as
emergency situations, and adopted clarifying language accord-
ingly.

«%Z DONALD E. PEZZINT,/ Director

Certified to the Secretary of State December 11, 1989
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption of ) NOTICE OF ADOPTION OF
rules I through XXXII relating ) NEW RULES I THROUGH
to asbestos control ) XXXII RELATING TO
ARM 16.42.301 through 16.42.327, ) ASBESTOS CONTROL
and 16.42.401 through 16.42.405 )

(Occupational Health)

To: All Interested Persons

1. On November 9, 1989, the Department of Health and
Environmental Sciences published a notice of public hearing on
the proposed adoption of rules relating to regulation of asbes-
tos abatement projects, at page 1740 of the Montana Admini-
strative Register, issue number 21.

2. As a result of the oral comments received at the
hearing, the written comments received on the public record and
the department's review of the comments and the proposed rules,
the department has adopted all of the proposed new rules as
proposed and has adopted the following rules as proposed with
the following changes:

RULE T (16.42.301) APPLICABILITY AND PURPOSE Same as
proposed.

RULE II (16.42,302) DEFINITIONS (1) Same as preoposed.

(2) "Asbestos abatement" means the repair, enclosure,
encapsulation, removal, and/or disposal of friable asbestos-
containing material or asbestos containing material which may
become friable as a result of or during the removal, repair,
enclosure, disposal, or encapsulation process.

(3) through (16} Same as proposed.

(17) "Friable asbestos-contalning material" means ahy
material containing more than 1 percent asbestos by—weight
applied on ceilings, walls, structural members, piping, duct
work, or any other part of a structure which when dry may be
crumbled, pulverized, or reduced to powder by hand pressure.
The term includes non-friable asbestos-containing material
after such previously non-friable material becomes damaged to
the extent that when dry it may be crumbled, pulverized, or
reduced to powder by hand pressure.

(18) "LEA" (local education agency} means:

(a) Any local educational agency as defined in 20 U.S.C.
3381, 1989 edition, Reference to "State" in this definition
refers to the state of Montana.

(b) The owner of any nonpubljc, nonprofit elementary, or
secondary school building;

(c) The governing authority of any school operated under
the defense dependents' education system provided for under the
Defense Dependents' FEducation Act of 1978 (20 U.S.C. 921, et
se

).
(18) through (20) Will remain as proposed but will be
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numbered (19) through (21)
11} "

(22) "School"” means any public or private day or residen-
tial school that provides elementary or secondary education for
grade 12 or under pursuant to state law.

(23) "Scheool building" means:

(a) Any structure suitable for use as a classroom, in-
cluding a school facility such as a laboratory, library, schogl
eating facility, or facility used for the preparation of food;

(b) Any gymnasium or other facility which is specially
designed for athletic or recreational activities for an academ-
ic courge in physical education;

(¢} Any other facility used for the instruction or hous-
ing of students or for the administration of educational or
research programs;

(d) Any maintenance, storage, or utility facility, in-
cluding any hallway, essential to the operation of any facility
described in this definition of "school building" wunder subsec-
tions (a), (b}, or (c);

(e) Any portico or covered exterior hallway or walkway;

(f) Any exterior portion of a mechapical system used to
condition interior space.

{22} through (25) Will remain the same as proposed but
will be numbered (24) through (27).

RULE III (16.42.303) EXCLUSIONS Same as proposed.

RULE IV (16.42.304) EVALUATION OF ASBESTOS HAZARDS IN  STRUCTURES
OTHER THAN RBUBLIEL —OR—PRIVATE ELEMENTARY —OR--SECONBARY—SGHOOLS
LEA SCHOOL BUILDINGS

(1) 1In a structure other than a
tary—er—seoendary-sohsel LEA school building, if the owner or
other similarly placed person in charge of the structure choos-
es to evaluate the asbestos hazard in the structure through the
use of an asbestos inspector, the asbestos hazard must be
evaluated by the asbestos inspector according to the methods
contained in 40 CFR 763.85, 1988 edition, (inspections and
reinspection), 40 CFR 763.86, 1988 edition, (sampling), 40 CFR
763.87, 1988 edition, (analysis), and 40 CFR 763.88, 1988
edition (assessment). The asbestos inspector is solely respon-
sible for failure to follow these inspection methods. The
owner may be responsible under Rule VIII for hiring an asbestos
inspector who is not accredited.

(2)(a) through (e) Same as proposed.

(f) Analysis for air samples or bulk samples is to be
done by phase contrast microscopy (PCM) utilizing the National
Institute of Ocecupational Safety and Health (NIQSH) 7400 method
published in the NIOSH Manual of Analytical Methods, 3rd edi-
tion, second supplement, August 1987.

(g) Analysis for air samples or bulk samples is to be
done by a laboratory approved by EPA or the National Institute
for Standards and Technology (NIST).
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{3) Same as proposed.

RULE V. (16.42.305) CLEARING ASBESTOS ABATEMENT PROJECTS
IN STRUCTURES OTHER THAN BUBLIGC-OR-—BRIVATE —BELEMENTARV-OR-SEC=
ONDARY--SCHOOLE LEA SCHOOL BUILDINGS (1l)(a) At the conclusion
of any asbestos abatement project performed in a structure
other than a i i
LEA school building, the asbestos abatement contractor or the
person in charge of the asbestos abatement project, such as the
owner or manager of a structure, shall ensure that the maximum
allowable indoor concentration for airborne fibers in a non-
occupational setting is not more than 0.01 fibers per cubic
centimeter of air (f/cc), represented by an average of the
results of five air samples. The standard of 0.01 f/cc is not
applicable where asbestos abatement in a building has occurred
immediately prior to demolition of a building.

(b) Same as proposed.

(¢) Collection must involve aggressive air sampling tech-
niques such as ugse of leaf blowers and/or fans placed in a
setting sufficient to c¢reate maximum air disturbance in all
potentially occupiable areas. Aggressive air sampling is not

necessary where asbestos abatement in a bujilding has occurred
immediately prior to demolition and in areas which are not
occupied, such_as crawl spaces.

4

+e+{d} For each sample collected, the minimum volume of
air drawn through the collecting filter must be 1,199 liters of
alr for 25 mm filters or 2,799 liters of air for 37 mm filters.

+#)(e) Analysis for air samples will be done by phase
contrast microscopy (PCM) utilizing the National Institute of
Occupaticnal Safety and Health 7400 method contained in the
NIOSH Manual of Analytical Methods, 3rd edition, second supple-
ment, August 1987.

{f) Analysis for air samples is to be done by a labora-
tory approved by EPA or National Institute for Standards and
Technology (NIST).

(2) Same as proposed.

(3){a} In the event that the maximum allowable limit for
airborne fibers is exceeded, the asbestos abatement contractor
or the person in charge of the asbestos abatement project shall
ensure that further evaluation is conducted on air samples, by
PCM method outlined in subsection (l)(e) of this rule following
further cleaning or by using TEM analysis as outlined in 40 CFR
763.90(1), 1988 edition.

(b} The individual(s) referred to in subsection (2) above
must conduct the air sampling ard—FEM-ahalysis. If the TEM
analysis indicates that the air concentration inside is higher
than the air concentration outside, as specified in 40 CFR
763.90(1i), 1988 edition, then the asbestos abatement contractor
or person in charge of the asbestos abatement project must
repeat the cleaning effort or response action until it is com-
plete. A response action is complete when the reguirements of
the TEM analysis are met or when the air concentration is below
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.01 f/cc as determined by the PCM analysis.
(c) through (f) Same as proposed.
(4} Same as proposed.

RULE VI (16.42.306) EVALUATION OF ASBESTOS HAZARDS IN
LEA SCHOOL
BUILDINGS (1) In a publie—or private-elementary—&ohoot LEA
school building, the asbestos hazard must be evaluated by the
sehoot LEA by the appropriate person accredited in an asbes-
tos-type occupation according to the method outlined in 40 CFR
763.85, 1988 edition, ({inspections and reinspection); 40 CFR
763.86, 1988 edition, (sampling); 40 CFR 763.87, 1988 edition,
(analysis): 40 CFR 763.88, 1988 edition, (assessment):; and 40
CFR 763.90, 1988 edition, {(response actions).
(2) Same as proposed.

RULE VII (16.42.307) CLEARING ASBESTOS ABATEMENT PROJECTS
IN PUBLIC—OR—PRIMATE-ELEMENTPARY.—-OR-SECONDARY-BEHO0LS LEA SCHOOL
BUILDINGS (1) A i i
sehoet LEA shall ensure that at the conclusion of any asbestos
abatement project performed within a 3

] LEA schoo] building, inspec-

tions and/or sampling techniques, analytical techniques (PCM
and TEM), phasing in of transmission electron microscopy (TEM)
analysis, and visual inspection are performed and these tech-
niques and analysis are performed in accordance with 40 CFR
763.90 (i), 1988 edition.

(2) Same as proposed.

RULE VITI (16.42.308) REQUIREMENTS OF ACCREDITATION AND
PERMITTING FOR PERSONS ENGAGED IN AN ASBESTOS-TYPE QCCUPATION
Same as proposed.

RULE IX (16.42.309) ACCREDITATION OF ASBESTOS INSPECTOR;
ASBESTOS MANAGEMENT PLANNER; ASBESTOS ABATEMENT PROJECT DESIGN-
ER; ASBESTOS ABATEMENT CONTRACTOR; ASBESTOS ABATEMENT SUPER-
VISOR; AND ASBESTOS WORKER (1) through (2) Same as proposed.

(3) A _person seeking accreditation as an agbestos manage-
ment planner must be an accredited asbestos inspector prior to
taking the management planner course.

RULE X (16.42.310) through RULE XX (16.42.320) Same as
proposed.

RULE XXTI (16.42.321) ASBESTOS ABATEMENT PROJECT PERMITS

{1) through (3) Same as proposed.

(4) All asbestos removed during an asbestos abatement
project must be properly disposed of in an approved asbestos
disposal facility. Proper disposal must be done in accordance
with the provisions outlined in i

40 CFR part 61, subpart M.

(5) through (8} Same as proposed.

(9) The department hereby adopts and incorporates by
reference 29 CFR 1926.58, 1988 edition, including all appen-
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dices; 40 CFR Part 763, 1988 edition, 40 CFR 763.120, 1988
edition, 40 CFR 763.121, 1988 edition, and 40 CFR 763.124, 1988
editicn, which set forth requirements for asbestos standards
for the construction industry and worker protection; and Fedex-

: 40 CFR part 61,
subpart M which sets forth requirements for transportation and
disposal of asbestos-containing material. A copy of each may
be obtained from the Occupational Health Bureau, Department of
Health and Environmental Sciences, Cogswell Building, Capitel
Station, Helena, Montana 59620.

RULE XXII (16.42.322) through RULE XXIII (16.42.323)
Same as proposed.

RULE XXIV (16.42.324) ASBESTOS ABATEMENT PROJECT CONTROL
MEASURES (1) Same as proposed.

(2) On-site air monitoring must be conducted by an ac-
credited asbestos contractor/supervisor, an engineer or indus-

trial hygienist.

RULE XXV (16.42.325) RECORDKEEPING (1) through (2){f}
Same as proposed.
(g) Transportation manifest records as—eutlined—inFed-
i which indicate
the amount of ashestos containing material transported to an
approved asbestos disposal facility and the name and location
of such facility.

RULE XXVI (16.42.326) through RULE XXVII (16.42.327) Same

as proposed.

RULE XXVITI (16.42.401) FEES FOR PERMITS Same as pro-
posed.

RULE XXIX (16.42.402) ACCREDITATION & ACCREDITATION
RENEWAL APPLICATIONS (1)(a) through (¢) Same as proposed.
(d) asbestos contractor/ashestos abatement

SUPEIVISOL & it iieiivnn s tienannnsstonensonsionsasanssenenns $100
{e)—asbegtos—abatemenrt—upervi6oF v rrr v — 650
+£3(e) asbestos WOLKEL .. iitie it etineanannnnnsnnn $ 25

(2) Same as proposed.

RULE XXX (16.42.403) through RULE XXXII1 (16.42.405) Same
as proposed.

4, The following comments were received on the proposed
rules and the department makes the following responses:
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RULE IT (16.42.302) DEFINITIONS

COMMENT: A comment was received questioning the applica-
tion of the definition of "asbestos abatement project" to
installation of new ACM piping gaskets.

RESPONSE: The definition only applies to friable or
potentially friable asbestos containing material. If the

gaskets are properly handled and would not become friable or
are not friable then the definition would not apply.

COMMENT ¢ A comment was received indicating that the
definition of '"non-occupational setting” does not apply to
areas of restricted public access.

RESPONSE: This definition does describe all areas which
are occupied by individuals who during the course of daily work
or activities do not handle, work with, or are exposed to
asbestos resulting from an asbestos abatement project. This
includes areas of restricted public access.

COMMENT: A comment was received requesting the removal of
the term "by weight" from the definition of "friable asbestos-
containing material" to be consistent with the definition
contained within Publie Law 99-519 (AHERA).

RESPONSE: This change has been incorporated in the pro-
posed rules.

COMMENT : A comment was received requesting that the
definition of "school" be changed to the AHERA definition for
"LEA" (Local Education Agency) to be consistent with AHERA and
facilitate EPA approval of the Montana Asbestos control pro-
gram.

RESPONSE: This change has been incorporated along with
the addition of a definition for "school" and "school building”
to be consistent with AHERA. Additional changes in terms have
been made din rules IV, V, VI, and VII to be consistent with the
definitions.

RULE III (16.42.303) EXCLUSIONS

COMMENT: A comment was received asking if the rules apply
to federal asbestos abatement projects on federal facilities,
and can you require state permit fees and use of state accred-
ited persons on federal facilities.

RESPONSE: The state does not have regulatory authority on
federal facilities.

RULE IV (16.42.304) EVALUATION OF ASBESTOS HAZARDS IN STRUC-
TURES OTHER _THAN PUBLIC OR__PRIVATE ELEMENTARY OR _SECONDARY

SCHOOLS
COMMENT : A comment was received indicating that Rule
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IV(2)(d) should remove the qualification of a time weighted
average on the basis that the time weighted average 1is not
appropriate for evaluation of the asbestos hazard.

RESPONSE: The department feels that a time weighted
average 1ls appropriate in the evaluation of the asbestos hazard
when aggressive air sampling techniques are not used.

COMMENT: A comment was received requesting the inclusion
of a rule which would require that the analysis of asbestos
samples be completed by a laboratory approved by the U.S.
Environmental Protection Agency (EPA) or the National Institute
for Standards and Technology (NIST).

RESPONSE: The department agrees that this inclusion is
necessary for the protection of public health and safety. This
change has been included in the rules.

COMMENT : A comment was received requesting a clarifica~
tion to determine if this rule required evaluation of asbestos
hazards in structures.

RESPONSE: This rule does hot reguire evaluation of asbes-
tos hazards in structures, but rather requires that if such
evaluation is undertaken, it be done according to the standards
set forth in this rule.

COMMENT: A comment was received stating that regquiring
AHERA-type inspections on all real estate is a very expensive
proposition. "Perhaps it can be justified in public buildings,
but certainly not in other real estate. The ingpector should
be required to explain the 1limitations of his findings, which
he's probably already doing to protect himself from liability
suits. The extra cost of an AHERA-type inspection will possi-
bly keep people from soliciting an inspection."

RESPONSE: The proposed rules do not require inspections
to be done in structures, however if such inspection is done by
the inspectors accredited by the state, the inspection should
be performed according to some uniform and protective stan-
dards. It is the opinion of the department that AHERA-type
inspections constitute the most widely recognized standard of
practice. It is not possible to be absolutely sure of asbestos
inspection results without taking samples; the EPA has stated
that without samples, one must assume that the material con-
tains asbestos. An inspector who does not take samples, must
not merely assume that questionable materials contain asbestos.
A visual assessment is not necessarily reliable.

RULE V (16.42.305) CLEARING ASBESTOS ABATEMENT PROJECTS IN
STRUCTURES OTHER THAN PUBLIC CR PRIVATE ELEMENTARY OR SECONDARY
SCHOOLS

COMMENT : A comment was received requesting waivers from
Rule V{(1)(a) to allow industrial facilities to use the O0SHA
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action level of 0.1 f/cc.

RESPONSE: The OSHA action level triggers asbestos worker
monitoring and health surveillance requirements. The proposed
rule is for protection of individuals who are not asbestos
workers and therefore are not exposed to occupational levels of
asbestos. The department does not believe that such a waiver
is appropriate at this time. A mechanism for waivers is incor-
porated in the rules which will allow the department to grant
waivers for clearance air sample methods providing a comparable
degree of safety as such methods are developed by changing
technology.

COMMENT: A comment was received suggesting that 0.01 f/¢c
(Rule v(1)(a)) is unnecessary in an unoccupied building due for
demolition.

RESPONSE: The department concurs and a change has been
incorporated which reguires that air samples be completed prior
to re-occupation of the structure. If the structure is sched-
uled for demolition and is not re-occupied the clearance stan-
dard would not be required.

COMMENT : A comment was received indicating that the way
the rule 1is written, air clearance samples would be required
for installation of asbestos-containing material in new con-
struction. The commenter asks if this was the state's inten-
tion.

RESPONSE: It is the intention of the department that ACM
being placed in new construction be subject to this rule if
they become friable or are potentially friable.

COMMENT : A comment was received suggesting the require-
ment for aggressive air sampling in Rule V(1l){(¢) should be
limited to normally occupied areas: ""Aggressive air sampling

in crawl spaces with dirt floors might make clearance unobtain-
able. Aggressive air sampling in glove/bag removal situations
is also questionable. Perhaps aggressive air sampling could be
limited to jobs of greater than 260 lineal feet or 160 sguare
feet? 1In demolition situations when the building is unoccupied
aggressive air sampling should not be required.”

RESPONSE: The department agrees that aggressive air
sampling is not necessary in areas which are not potentially
occupiable and has incorporated a change reflecting such. Glove
bag removal is normally done on small projects which are not
subject to the proposed rules and if wused on larger projects
may be in violation of federal standards and may lead to some
contamination when the glove bag is moved. The department has
investigated many projects which were less than 160 square feet
or 250 linear feet which resulted in contamination of the
structure. To institute a limit larger than those proposed
would leave a large segment of the public unprotected from
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improperly completed ashestos abatement projects.

COMMENT: A comment was received requesting a deletion of
Rule V(1)(d) on the basis that this requirement is not appro-
priate for c¢learance samples using aggressive air sampling
techniques.

RESPONSE: The department concurs and a deletion of this
requirement has been incorporated in the rules.

COMMENT: A comment was received regarding clarification
of Rule V(2){a) which lists persons who can collect air sam-
ples. Rule XXIV(2) lists a differing requirement. The commen-
ter requested that the department ¢larify who is allowed to
collect air samples, and whether this person must be allowed to
collect air samples, and, if so, must this person be indepen-
dent. The commenter suggests that independent sampling 1is
important, and that the sampling technician should have at
least 40 hours of on-site experience working with a senior
technician in addition to the proper contractor/supervisor
accreditation.

RESPONSE: The department concurs and has incorporated the
appropriate change in Rule XXIV(2)}.

COMMENT: A comment was received stating that the cost of
requiring an outside consultant to run the air samples on small
jobs will be cost prohibitive, It was stated by the commenter
that Rule V(2)(a) should be limited to public buildings and/or
260 lineal feet or 160 square feet of ACM.

RESPONSE: The rules do not allow a contractor to take his
own clearance samples so as to avoid a possible conflict of
interest and in order to insure the protection of the public
health and safety. To institute a limit larger than those
proposed would leave a large segment of the public unprotected
from improperly completed asbestos abatement projects.

COMMENT: A comment was received which indicated that Rule
V(2)(b) was not fair to contractors who cannot take their own
samples for clearance.

RESPONSE: The rules will not allow a contractor to take
his own clearance samples so as to avold a possible conflict of
interest and in order to insure the protection of the public
health and safety. This rule does allow a contractor to col-
lect samples for clearance when the contractor is contractually
obligated to an annual permit holder and the permit holder
assumes the responsibility to insure that the samples were
collected properly and in the interest of the facility owner.
No changes have been made.

COMMENT : A comment was received requesting that Rule
V(3)(a) be clarified to indicate that a contractor may do
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additiocnal cleaning and PCM analysis of samples for clearance
before resorting to TEM analysis.

RESPONSE: The department concurs and has made the neces-
sary clarification in the rules.

COMMENT : A comment was received indicating that the
reference to TEM analysis should he deleted from Rule V(3)(b)
because the individual contractor does not actually do the TEM
analysis but rather an approved lab completes the analysis.

RESPONSE: The department concurs and the appropriate
deletion has been made to the rules.

COMMENT : A comment was received indicating that Rule
Vv(3)(b) would impose an added expense that is not needed.

RESPONSE: The department feels that TEM analysis is
indicated if the PCM air clearance standard cannot be met by
repeated cleaning and sample analysis. TEM analysis unlike the
PCM analysis can distinguish between asbestos and other fibers
and meet the safety requirements if the PCM air clearance
standard cannot be met. TEM analysis is only required if the
PCM air clearance standard cannot be met with repeated cleaning
and sampling.

RULE VITI (16.42.308) REQUIREMENTS OF ACCREDITATION AND PER-
MITTING FOR PERSONS ENGCAGED IN AN ASBESTOS-TYPE OCCUPATION

COMMENT: A comment was received stating that there is no
problem with state accreditation, however there is a problem
with persons being limited to courses approved by the DHES.
Persons should be allowed to go to the University of Kansas or
University of Utah to take courses that interest them. It was
stated that most likely, those institutions that teach gquality
courses will not be interested in paying the state's fees just
so they can attract a few more students. It was stated that if
the state is adamant about keeping this rule, it should drop
the reciprocity idea because the rule implies that there are
other non-sanctioned courses out there that meet or exceed the
requirements of the DHES.

RESPONSE: Reciprocity will involve accreditation by the
department. EPA has required the state to adopt an accredita-
tion program and 1is no longer accrediting courses. It is
anticipated that reciprocity will be needed and the proposed
rules allow such without compromising the level of training
required of a course.

Rule IX (16.42.309) ACCREDITATION OF ASBESTOS INSPECTOR;
ASBESTOS MANAGEMENT PLANNER; ASBESTOS ABATEMENT PROJECT DESIGN-
ER; ASBESTQOS ABATEMENT_ CONTRACTOR; ASBESTOS ABATEMENT SUPERVI-

SOR; AND ASBESTOS WORKER
COMMENT : A comment was received stating that the AHERA

regulations allow a contractor, supervisor and designer all to
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take a common four-day course which covers all applicable
topics. An example is the "Practices and Procedures" presented
by the University of Kansas. "Your regulations should permit
such an interchangeable course as long as the necessary topics
are covered."

RESPONSE: There is nothing in the propesed rules which
would prohibit the approval of such a course which contains all
of the appropriate topics.

RULE X (16.42.310) RENEWAL OF ACCREDITATION

COMMENT : Several commenters felt that a grace period
should be instituted +to allow individuals to continue to work
after the expiration of their accreditation while waiting to
complete the required refresher course.

)

RESPONSE: This is in violation of requirements under
AHERA which requires the individual to complete the required
refresher course prior to expiration of their accreditation. If
such a grace period were instituted, the Montana program would
not be approved by the EPA. A grace period is allowed for
application of renewal of credentials but the individual may
hot work in the interim after the expiration of his/her accred-
itation. This will allow the person to apply for renewal rather
than require the individual to complete the initial course
again and apply for accreditation.

RULE XITII (16.42.313) COURSE APPROVAL

COMMENT : A comment was received stating that "it appears
that a phase-in period on training course approval will be
needed. With less than one month until the rules go into
effect, courses will not be available in Montana. Acceptance
of recognized out-of-state training, such as the University of
Kansas, will be necessary on an expedited basis.”

RESPONSE: The department will recognize EPA accredited
courses completed prior to 12/31/89.

RULE XV (16.42.315) ASBESTOS MANAGEMENT PLANNERS COURSE
COMMENT : A comment was received indicating that to re-
ceive accreditation as a management planner, he must be an
accredited inspector prior to taking the course for management
planner under AHERA. This would be a required change in the
rules for EPA approval of Montana's Asbestos Control Program.

RESPONSE: The necessary change has been incorporated in
the rules.

RULE XVI (16.42.316) ASBESTOS ABATEMENT PROJECT DESIGNER'S
COURSE

COMMENT - A comment was received suggesting a project
designer, in addition to holding the proper asbestos accredita-
tion, should be required by the rules to be a Registered Archi-
tect or Registered Professional Engineer. The DHES should
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consider adopting educational standards as outlined in Qualifi-
cations (4), 1I. Model Contractor Accreditation Plan, Appendix
C, Subpart E, 40 CFR 763.

RESPONSE: This option was discussed by the Asbestos Rules
Advisory Committee., The majority of the committee was not in
favor of such a rule, viewing it as professional fence build-
ing. The training requirements for the disciplines do address
the role of other consultants and the need to use such consul-
tants appropriately.

RULE XXI (16.42.321} ASBESTQS ABATEMENT PROJECT PERMITS

COMMENT : Several comments were received indicating the
need to provide exact dates of an asbestos abatement project
and that in the event these dates change, notification require-
ments would present a hardship on the contractor.

RESPONSE: The department recognizes that this rule will
require some additional effort on the part of the contractor,
however it is necessary to provide for the efficient operation
of the program. The department will have an inspector in the
field based on the dates provided for in the asbestos abatement
project permit. Should the project not be in operation due to
changes by the contractor when the inspector arrives that
inspection trip may be wasted espec¢ially in the more rural
areas of the state. This rule 1is necessary to insure that
program resources are utilized as efficiently as possible. No
changes have been made.

COMMENT : A comment was received indicating that the EPA
has experienced a delay in the promulgation of regulations
proposed in Federal Register vVol. 54, No. 6 (January 10, 19%89)
which will result in substantial changes. It was strongly
suggested that the Federal Register cited be changed to 40 CFR
Part 61, Subpart M, which is the current federal regulations.

RESPONSE: The department concurs and the necessary chan-
ges have been incorporated.

COMMENT : A comment was received indicating that it was
unnecessarily burdensome to require submigsion of more than one
notification to the department as required in Rule XXI(5).

RESPONSE: The department intends to require only one
notification (in most cases) which will be forwarded to all
necessatry areas of the department. However it is possible in
some cases such as under an annual permit that a project which
requires state and federal notification would not be noticed to
the asbestos control program within the required time frame if
at all. This rule is necessary to insure that all required
notices are submitted. It is the intent of the department to
centralize and expedite notifications as much as is reasonably
possible. No changes have been made.
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COMMENT: One commenter questioned the significance of the
3 square feet or 3 linear feet per year on a continuous surface
limitation.

RESPONSE: This rule 1s necessary to prevent a large
project from being divided into several small projects separa-
ted by only short periods of time and therefore not being
subject to regulation.

COMMENT : A comment was recelived suggesting the DHES
should 1imit project permits to jobs involving public buildings
and/or 260 lineal or 160 square feet of ACM. "The department

has limited staff and will find itself spending a dispropor-
tionate amount ¢f time on the little permits, thus reducing the
amount of time it takes to properly review the larger jobs."

RESPONSE: The application of project permits is dictated
by statute to be projects of 3 square feet or 3 linear feet or
greater.

COMMENT : A comment was received stating as a regulatory
agency, the DHES has an obligation to establish a time frame
for permit review. A contractor should have an idea when a
permit might be issued.

"The small project cost should be $5,000. Many projects
are in the $4,000 range, with the added cost ¢of the fee, the
total is around $5,000.

The department should consider the following proposal:

Project _Size Review Period Not to Exceed
< $5,000 7 Calendar Days

$5,000 - $£25,000 14 Calendar Days

> $25,000 21 Calendar Days"

RESPONSE: The small project time limitation for issuance
of a permit 1is established by statute. The department does not
favor any other time limitations without some sort of history
establishing typical workloads and required resources.,

RULE XXV (16.42.325) RECORDKEEPING

COMMENT: A comment was received indicating that the EPA
has experienced a delay in the promulgation of regulations
proposed in Federal Register Vol. 54, No. 6 (January 10, 1989)
which will result in substantial changes. It was strongly
suggested that the Federal Register cited be changed to 40 CFR
Part 61, Subpart M, which is the current federal regulations.

RESPONSE: The department concurs and the necessary chan-
ges have been incorporated.

RULE XXVI (16.42.326) INSPECTIONS

COMMENT : A comment was received stating this rule is
written in such a manner that the department could inspect as
many times as it wished and charge $300 for each visit. "Some-

thing must be put in the rule to keep DHES personnel from
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arbitrary inspections. There is no way a contractor would be
able to anticipate how many inspections he is likely to receive
during the course of a job."

RESPONSE: Additional inspections would only be done by
the department to insure that corrective action had been com-
pleted pursuant to an order issued by the department. The best
way for a contractor to reduce or avoid additional inspections
is to insure compliance with the statute and rules. The depart-
ment will not have the resources to do additional arbitrary or
unnecessary inspections.

RULE XXVIII (16.42.401) FEES FOR PERMITS

COMMENT : Several comments were received indicating ex-
treme opposition to the added cost of asbestos abatement pro-
jects in schools which would be imposed by the proposed asbes-
tos abatement project permit fees.

RESPONSE: The asbestos abatement project pernmit fees will
be paid by the contractor in most cases. It is reasonable to
assume that the contractor will pass on this cost in the con-
tract. The legislature did require that the asbestos control
program be a self supporting program by the assessment of fees.
The fees are based on the cost of the program and the best
information currently available to the department. Once a
history of workload, required resources and fee income is
established, the fees will be reviewed and adjusted to reflect
the actual cost of the program,

RULE XXIX (16.42.402) ACCREDITATION & ACCREDITATION RENEWAL
APPLICATIONS

COMMENT: Several comments were received questioning who
would enforce the payment of fees by out-of-state workers
working in Montana and what would the fee be.

RESPONSE: The department has the enforcement authority
for the rules and the fees are as stated in this rule.

COMMENT: A comment was received indicating that it would
make sense to incorporate the ashestos contractor and asbestos
abatement supervisor accreditation into one accreditation with
one fee since the required training course is the same.

RESPONSE: The department concurs and the necessary change
has been incorporated.

General Comments

One commenter was in general opposition to the rules,
This commenter felt that the rules would result in an adverse
economic impact on general industry without any incremental
occupational or public protection from asbestos exposure. This
feeling was based on the perception that the rules would be
more restrictive or needlessly duplicate federal requirements.
This commenter felt that there should be an exemption from the
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rules for general industry at fixed plant facilities.

RESPONSE: The legislature did not provide for exemptions
of such general industry facilities. However the legislature
did provide for recognition of such facilities which have
asbestos health and safety programs in providing for annual
permits. The department does feel that the proposed rules do
provide additional protection which is not provided for under
current federal regulations. The proposed rules set a minimum
standard of training for all asbestos workers which is not
provided for under current federal requirements. In addition
the proposed rules establish a clearance standard for the
completion of asbestos abatement projects which protect those
workers in such facilities who are not asbestos workers.
Current federal requirements set standards which allow all
workers to be exposed to levels of asbestos which are consid-
ered occupational exposures with no distinction between the
asbestos worker and the worker who has a job which is inciden-
tal to the normal operation of the facility.

COMMENT : One commenter made the statement that the pro-

posed rules reflected a '"well thought out and structured set of
regulations"”.

Tl

72 DONALD E. PIZ INE«ibirector

Certified to the Secretary of State December 11, 1989
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION OF
of the amendment of the ) AN AMENDMENT TO THE
prevailing wage enforcement ) PREVAILING WAGE
rule, ARM 24.16.9009 and the ) ENFORCEMENT RULE AND
adoption of ARM 24.16.9010 ) THE ADOPTION OF A NEW
placing all prevailing wage ) RULE WHICH INCLUDES ALL
cases under wage claim ) PREVAILING WAGE CASES
proceedings. ) UNDER WAGE CLAIM PROCEEDINGS

TO: All interested persons:

1. On October 26, 1989, the TDepartment of Labor and
Industry published a notice of proposed adoption of an amendment
to the prevailing wage cnforcement rule, ARM 24.16.9009, and the
adoption of a new rule placing all prevailing wage cases under
wage claim proccedings. ‘The notice was published at pages 1654
and 1655 of the 1989 Montana Administrative Register, Issue No.
20.

2. No comments or testimony c¢oncerning the rules were
received.

1, The agency has amended and adopted the rules as
proposed.

4, The authority of the agency to amend and adopt the

proposed rules is based on section 18-2-431, MCA and the rules
implement section 18-2-407, MCA.

i . ) b
/, L e (« N /)';—t..r.«——
Mario A. Micone, Commissioner
Department of Labor & Industry

Certified to the Secretary of State on December 11, 1989.
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BEFORE THE BOARD OF PERSONNEL APPEALS
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION OF ARM
of new rules concerning the ) 24.26.701-702; 24.26.705-~
review of wage claims by the ) 707: 24.26.710-712 FOR THE
Board of Personnel Appcals ) BOARD OF PERSONNEL APPEALS

TO: All interested persons:

1. On October 26, 1989, the Board of Personnel Appeals
published a notice of proposed adoption of new rules concerning
the review of wage claims by the Board. The notice can be found
on pages 1656 through 1659 of the 1989 Montana Administrative
Register, Issue No. 20.

2. No comments or testimony concerning the rules were
received.

3. The Board has adopted the rules as proposed.

4. The authority of the Board to adopt the proposed rules
is based on section 2-4-201, MCA and the rules implement section

39-3-217, MCA. o
&Mm

ROGETIt A. Poore, Chairman
Board of Personnel Appeals
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BEFORE THE
DEPARTMENT OF LABOR AND INDUSTRY

IN THE MATTER OF THE TRANSFER OF)
PART OF THE ORGANIZATION AND )
FUNCTION OF THE DIVISION OF ) NOTICE OF
WORKERS' COMPENSATION TO THE ) TRANSFER
EMPLOYMENT RELATIONS DIVISION )
OF THE DEPARTMENT OF LABOR AND )
INDUSTRY )

TO: All Interested Persons

1. On  January 1, 1990 the Division of Workers'
Compensation will transfer to the Employment Relations Division,
Department of Labor and Industry part of its organization and
function.

2. This transfer is required because the 1989 Legislature
transferred part of the organization and certain functions of the
Workers' Compensation Division to the Department of Labor and
Industry in SB 428, Ch. 613, L. 1989 effective on the earlier
signing of an executive order creating the State Mutual
Insurance Fund or January 1, 1990.

3. Effective January 1, 1990 ARM Title 24, Chapters 29 and
30 (with the exception of ARM 24.29.101(9) and Title 24, Ch. 29,
Subchapter 35) are hereby transferred without change of

citation.
::2 )
h
el K e? );Fr«ocf.fo P

MARIO MICONE, Commissioner
Department of Labor and Industry

Certified to the Secretary of State December gy‘, 1989.
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of Amendment ) NOTICE OF AMENDMENT OF RULES
of Rules 38.4,105, 38.4.,127, ) REGARDING INTRASTATE RAIT
38.4.132, 38.4.136, and ) RATE PROCEEDINGS

38.4.148 Regarding Intrastate )

Rail Rate Proceedings

TO: All Interested Persons

1. On October 30, 1989 the Department of Public Service
Regulation published notice at page 1796 of the 1989 Montana
Administrative Rules, Issue Number 21, of rules regarding stan-
dards and procedures for regulation of intrastate rail rates.

2. The Commissjon has adopted the rules with the follow-
ing changes.

38.4.105 NOTICE PERIOD FOR FILING RAILROAD TARIFFS

{1) No changes.

(a) Tariffs on independently established new or reduced
rates may become effective upon one day notice.

b} --Any--toriff---chonges--so--tndependentiyp--establiiohed
ratesy;-~ruies-sv-previsions-which-effeet-a-reduction-in-the-val-
we-of--service-or--ar-inerease— -y -a-yreve-shakl-be-on~fFile-at
least-seven-wark-days-before-the-affestive-dater

4e¥ (b} Except as provided in (a) amd—-+b} for indepen-
dently established rates, in +4e} (d) for joint rate surcharges
or cancellations, and in 4¢} (e) for railrcad contracts, tar-
iffs shall be on file at least 20 days prior to the effective
date for rates or provisions on new service or changes result-
ing in increased rates or decreased value of service.

44 (c) Except as provided in (a) amd-{k} for indepen-
dently established rates, in +4e} (d) for joint rate surcharges
or cancellations, and in +#} (e} for railroad contracts, tar-
iffs shall be on file at least 10 days prior to the effective
date for changes resulting in decreased rates or changes re-
sulting in neither increases nor reductions.

4e} (d) A rail carrier applying a surcharge or cancel-
ling joint rates pursuant to 49 U.S5.C. § 10705a shall file a
notice with this commission at least 45 days prior to its ef~
fective date.

+£+ (e) Railroad contracts shall be filed with this com-
mission pursuant to the provisions of ARM 38.4,141,
3. The Commission has adopted the rules as proposed:

38.4.127 GEOGRAPHIC COMPETITION

38,4.132 Z7ZONE OF RATE FLEXIBILITY

38.4.136 NONAPPLICABILITY

38.4.148 LIMITATION ON AGRICULTURAL EQUIPMENT AND RELIEF
4. Comments: No comments were received.

-

.

HOWARD L. BELLIS, Vice-Chairman

CERTIFIED TO THE SECRETARY OF STATE DECEMBER 11, 1989,
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BEFORE THE SECRETARY OF STATE
QOF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT OF ARM
amendment of ARM 1.2.419 ) 1.2.419 FILING, COMPILING,
regarding scheduled dates ) PRINTER PICKUP AND
for the Montana ) PUBLICATION FOR THE MONTANA
Administrative Register. ) ADMINISTRATIVE REGISTER.

TO: All Interested Persons:

1. On November 9, 1989, the Secretary of State published
notice of the proposed amendment of ARM 1.2,419 relating to
filing, compiling, printer pickup and publication dates for the
Montana Administrative Register for 1990 at page 1806 of the
Montana Administrative Register, Issue numbexr 21.

2. The Secretary of State has amended the rule as
proposed.

3. No comments or testimony were received.

Secretary of State

Dated this 11th day of December, 1989.
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RIFORE THE DEPARTMENT OF SOCTAL
AND REHABII.ITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THF AMENIMINT OF
RULES 46.12,1011,
46,12,1012 AND 46.12.1015
PERTAINING TO SPECIALIZED
NONEMERGENCY MEDICAT
TRANSPORTATION

In the matter of the
amendment of Rules
46.12.1011, 46.12.1012 and
46.,12.1015 pertaining to
specialized ncnemergency
medical transportation

TC: All Interested Persons

1. On November 9, 1989, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of Rules 46.12.1011, 46.12,1012 and 46,12,1015 per-
taining to specialized nonemergency medical transportation at
page 1811 of the 1989 Montana Administrative Registcer, issue
numbher 21,

2. The Department has amended PFules 46.12.1011,
46.12,1012 and 46.12,.1015 as proposed except for the removal
of section 53-6-141 MCA in the implementation section.

3. No written comments or testimony were received,

/U'(/ju\ 2 Pb‘eu 9\,2C"'¥

Directgr, Soclal and RebFabilita-
tionf Services

Certified +to the Secretary cof State December 11 , 1989,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULES 46.12.1201,

In the matter of the )

amendment of Rules )

46.12,1201, 46.12,1204, ) 46.12,1204, 46.12.1205 and
46.12,1205 and 46.12.1206 } 46.12,1206 PERTAINING TO
pertaining to reimbursement ) REIMBURSEMENT OF NURSING
of nursing facilities for ) FACILITIES FOR NURSE AIDE
nurse aide wage increases ) WAGE INCREASES AND OXYGEN
and oxygen equipment, ) EQUIPMENT, INCORPORATION OF
incorporation of the patient ) THF. PATIENT ASSESSMENT
assessment nanual and other } MANUAI. AND OTHER MATTERS
matters

TO: All Interested Persons

1. On November 9, 1989, the Department of Sopcial and
Rehabilitation Services published notice of the proposed
amendment of Rules 46.12.1201, 46,12,1204, 46.12,1205 and
46.12,1206 pertaining to reimbursement of nursing facilities
for nurse aide wage increases and oxygen equipment, incorpo-
ration of the patient assessment manual and other matters at
page 1814 cf the 1989 Montana Administrative Register, issue
number 21,

2. The Department has amended Rule 46,12.1201 as
proposed, except that the propcsed implemented section is
changed from section 53-6-~141 MCA to section 53-6=101 MCA,

3. The Department has amended the fcllowing rules as
proposed with the following changes:

46.12.1204 PAYMENT RATE Subsections (1) through (7) (a)
(i) remain as proposed.
(ii) Providers must document and submit to the depart-

ment information on nurse aides employed by each provider.
Required information must be submitted monthly on reporting/
billing forms provided by the department and must include:
nurse aide name, certification date, date of hire/termination,
wage amount paid prilor to and after certification, hours
werked PAID during the period, end the effective date of the
wage 1lncrease AND THE EMPLOYER CONTRIBUTTON PERCENTAGES FOR
EACH CATEGORY OF BENEFITS (FICA, FEDERAL UNEMPLOYMENT INSUR-
ANCE (FUI), STATE UNEMPLOYMENT INSURANCE (SUI), WORKERS' COM-
PENSATION, AND ANY PENSION/RETIREMENT CONTRIBUTIONS). Follow-
ing receipt of the provider's reporting/billing forms, the
department will compute the payment due the provider under
subsections 4B} (c) AND le) and will submit to the depart-
ment's fiscal agent a claim adjustment form directing payment
to the provider,

{i11) Payment is limited to the medicaid share of the
nurse aide wage increase AND RELATED EMFLOYFR CONTRIBUTICNS
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based on_the percentage of medicaid utilization at eech facil=-
ity computed from form BRE-MAI4--(ursing -Heme-TFatont-Een-
sus/Revenue} SRS-MAIS [MONTHLY NURSING HOME STAFFING REPORT)
FOR THE THREE MONTH PERIOD SEPTEMBER, OCTOBER ANI® NOVLCMBER
1989 ef-+the-moat-recentiy-subnitted Ffaerbity-eoat-1oport-on
fite-with-the-department.
T 77{hY THL SUM CF F AS CALCULATED IN SUBSECTION (e) AND D
AS CALCULATED IN SUBSECTION (¢) FOR THE PROVIDER UVILL EQUAL
THE TOTAL MONTHLY PAYMENT TO THE PROVIDER FCGR NURSE ATDE WAGE
INCREASES AND EMPLOYER CONTRIBUTIONS,

{bc} the formula for computing the payment at!ributable
to nurse aide wage increasec is as follows:

I xH=D
where:

(C-—P) x U =1, such that

1f T is less than .20, I = I

if 1 is greater than or equal to .20, I = .20

where:

T = Medicaid percentage of the increase in wager+hemefits
tied to certification;

P = Previous hourly rate of pay and-benefdits prior to
certification;

C = Turrent hecurly rate of pay and-benefits aft. r certi-
fication; =

H = Hours worked PAID at increased hourly rate;

U = Medicald utilization percentage (form SPS-MAl45),
WHICH TFQUALS THE SUM OF medicald daysf FOR ! LETLMBFR,
OCTOBER AND NOVFMBFR 1989 DIVIDED BY THF SUM O THE total
days REPORTED [OR SEPTEMRER, OCTOBER AND NOVENRFR T3RG;
and

D = rayment amount for THE WAGE TINCRFASE FOR e.ach nurse

aide.

Fhe - sum--of--B-for-all--mrroe-zide ~wage--increasc:~-for-the
provider-will-caual-the-tetal-payment-to-the-previder-for
the-menths
{d) "THFLTYER CONTRIBUTION PERCENTAGE TNCLUDES iHE APPLI-
CARLFE PRRCENTAGE THAT THE EMPLOYER MUST CONTRIBUTE ATTRIBUT-
ABLE TO THE NURSE AIDE WAGE INCREASES. EMPLOYER CON1RIPUTIONS
INCLUDE THE FMPLOYER'S SHARE OF FICA, FUI, SUI, WORKERS COM-
PFNSATYON AND RETIREMENT COR PENSION BEMNEFITS. PROVIMERS MUST
REFCRT THE PERCENTAGIES APPIICABLE TO EACH CATEGORY 0" BENEFITS
ON THE RCPORTING/BILLING FORM PROVIDED BY THF DFEPARYI'UNT. THE
PRRCENTAGES FOR EACH OF THF FMPLOYER CONTRIBUTION (ATEGORILS
ON THE REPORTING/BTLI.ING FORM WILL BE TOTALFD TO COMPUTE A
SINGLE PROVIDER~SPECIFIC EMFPLOYFR CONTRIBUTION PERCT! T"AGF PFP-
TAINING TO THFE TICREASE IN NURSE AIDE WAGES AS A UESULT OF
CERTIFICATION,

(e) THE FORMUI.A FOR COMPUTING THE PAYMENT ATTRIBUTABLE
TO THE EMPLOYFR CONTRIBUTION PEPTAINING TO TEE NURSE AIDF WAGE
IMCREASE WTLL BE COMPUTED RBY APPLYING THE EMPLOYER “ONTRIBU-
TION PERCFNTAGE TO THE AMOUNT FAID TO THE PROVIDE!: FOR THE
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WAGE THCREASE FOR LACH NURSE ATDE AS FOLIOWS:

Dx E=F

WHERE «

D = PAYMENT AMOUNT FOR THFE WACT INCREASLE FOR EACH NURSE
AIDF A& CALCULATED UNDER SUBSECTION (¢);

F = TOTAL EMPLOYLP CONTPRIBUTTON PFRCENTACF'

F o= PAYMFNT AMCUNT FOR EMPLOYRR CONTRIBUTIONS FOR EACH
KURSE ALDE;

(£) EACH MONTID THE DEPARTMEMT Will PROVIDE A TURN AROUND
DOCUMENT (REPORTING/BILLING FORM) TO THE PROVIDER WHICH LISTS
THE INFORMATION SUBMITTED TO THIN DEPARTMENT BY THF PROVIDER
FOR THE PRECEDING MONTH, PROVIDERS MUST REVIFEW AND VERIFY THE
INFORMATION ON THE TURN ARCUND DOCUMENT, FITII. IN THFE NURSE
AIDE HOURS FOR THE NEW REPORTING PERIOD, MODIFY ANY OF THE
PEPORTING PILLDS THAT FAVE CPANCED [ROM THE PRIOR REPORTING
PERICD AND RETURMN THE DOCUMEN'" T0O THF DEPARTMENT.

(eg) Nursing facilities will be required to keep docu-

menﬁgfzgp to _support hqg£§, and wages, AND EMPLOYER CONTRIRU-

TIONS reported to the department regarding nurse aide wage

increases. This documentation 1s suglgct to audit and eval-
uation in accordance with ARM 44,12,1208 requirements. 7THIS

DOCUMENTATION MUST BF MAINTAINGLD BY THE FACILITY FOR 3 YFARS
FROM THE DATE THE FOPM IS FILEDR WITH THE DEPARTMENT, If the
department determines that docurmentation is nct adequate to
support the claim for nurse aide wace increases OR FMFLOYER
CONTRIBUTICLS, or that an overpayment has otherwise occurred,
the amounts paid uhder this subsection will be subject to
rYecovery in accordance with ARM 46,12.1209. UNDERPAYMENTS
WILL BE RETNBURSED ACCORDING TO TIE ~PROVISIONS CF ARM
46,12.1209(4)., A provider may obiject to the payment amount
determined by the department or to an overpayment determlna—
tion by the department througﬁ the administrative review and
hearing process set forth In ARM 46.17,1210.

AUTH Sec, 53-6-113 MCA
IMP: Sec, 53-6-343101 NCA

46.12,1205 PAYMENT PROCEDURES Subsections (1) through
(2) (aY {cvx) {1V remain as proposed.

(11) Payment will be allowable only if a certificate of
medical nec9551ty indicating the POJ level Or oxygen satura=
tion level is mtemehed MATNTAINED BY THE FACILITY, The cex-—
tificate of need must meet or exceed medicare criteria_fo
authorization, This certificate of medical need must be
signed and dated by the patient’ s _physician AND MAINTATNED BY
THE FACILITY TO SUFFORT ITS CLAIM, 1F THIS CERTIFICATE IS NOT
AVAILABLE ON REQUEST OF THE DEPPTRTMENT OR DURING AUDIT, THE
DEPARTMENT WILL BE ENTITIED TC COLLECT THE CORRESPONDING PAY-
MENT FROM THE PROVIDFR AS AN OVERPAYMENT IN ACCORDANCE WITH

AFM 46.12.1.09,
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(111) The provider nust attach to its billing claim_a
copy cf the prlor authorizatlon form_and-the -certrftcate - of
medteai-necessiey,

Suhsections (2) (a) (cvx) (A) (IV) through (8) rerain as
proposed.

AUTH: Sec, 53-6-113 MCA
IMP: Sec. 53=6-34%101 MCA

46,12,1206 PATIENT ASSFESSMENTS, STAFFING REPORTS AND

DEFYCIENCIES (1) Each provider will report to the de=
partment each month the care requirements for each medicaid
resident in the facility on the forms provided and according
to in accordance with the pé?fbnt assessment manual and in-
structions supplied hy the department. The patient assccsment
manual dJdated Oeteber-1989 JANUARY 1990, is hereby adopted and
incorporated herein by reference, A copy of this manual is
available from the Departrent Of Social and Rehablllitation
Services, 111 Sanders, P.0C., Rox 4210, Helena, MT 59604-4210.

Subsections (2) thrcugh (9) {d) remain as proposed.

AUTH: Sec. 53-6-113 NMCA
1nr: Sec, 53-6-343¥101 MCA

4, The Department has theroughly considered all commen-
tary received:

COMMENT: The implementing statute in the first nctice of
proposed rules, 56-6-~141 MCA, “Amount, Scope and Duration of
Assistance," has been repealed. The correct implementing
statute is 53=-6-101 MCA, "Mcntana Medicaid Program huthori-
zation of Services."

RESPONSE: The department has made this clarification.

COMMENT REGARDINC OXYGEN CONCENTRATORS

COMMENT: The addition of prior authorization procedures for
payment of the cost o¢f cxvgen concentrators is unnecessary,
The department could informally review purchase invoices to
estahlish a fee appropriate to the service. The certificate
of medical necessity could be kept on file for department
review rather than required tc he submitted with every claim.

RESPONSP- The rule change to allow for direct reimbursement
fo preCLatlon of oxygen concentrators is significant, The
department does not believe thot prior authorization «f{ reim-
burserent. for this type of cost is unreasonabkle., However, the
department will revise the rule to allow providers to maintain
the certificate of medical necessity in the recipient's med-
ical reccrd rather than submitting it with each claim form,
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COMMENTS REGARDING MURSE AIDF WAGE INCPEASES

COMMENT: The department should modify ARM 46.12.1204(7) (a)
{1110 Te) to allew fer correction of underpayment as well as
overpayment .

RESPONSE: The existing language of the preoposed rule allows a
provider to “"object to the payment amount determined by the
department” in accordance with the provisions of BRFM
46.12,1209. This language allows a provider to object to and
obtain a fair hearing with respect to alleged underpayments.
Language has heen added to the rule specifying that underpay-
ments are reinbursed in accordance with ARM 46.12,1209,

COMMENT: The propocsed language pertaining to the nurse aide
wage increase requires that wace and hour information be pro-
vided on a monthly basis. Because many facility pay periods
do net coincide with calendar months, we urge the department
to provide for reporting accerding to the facility's pay
pericds, This will allow facilities to wuse informaticn
currently available, instead of having to create separate
records for purposes of this report.

RESPONSE: The department is aware that thore are many differ-
ent payroll cycles at nursing facilities., The department will
accept e reporting form that as closelv as possible corre-
sponds to the month the form is being submitted for. This
will make it easier fcr providers as they will nct have to
prorate payroll cycles for purposcs of reporting nurse aide
wages, The provider must indicate on the reporting form what
period the information pertains to. The department will
accept only one reporting form from each provider per month
and will provide a turn arcund form to be used for the next
period for reporting and billing purposes,

COMMENT: The term "hours worked" and "hours paid" appear to
be used interchangeably. It is important that the term "hours
paid" be used in the regulations so that the calculation can
be based on all hours for which a nurse aide is paid, includ-
ing vacation and sick leave hours.

RESPONSE: The: department agrees with this comment and will
change the rule language to "hours paid" so that the increase
is applicable to all hcure for which the nurse aide is paid
during the reporting period,

COMMENT: The proposal for reimbursement for nurse aide wage
Increases bases the calculaticn of the Medicaid share of the
wage increases on the MA-14 cost report form for the most
recently subnitted cost report pexrioed, Ve urge the department
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to base this calculation on mecre current data. The department
has monthly data cn Medicaid days and patient days for facil-
ities. This would he a much more accurate way to calculate
the Medicaid share in light of the repeal of the Medicare
Catastrophic Coverage Act (MCCA) since many facilities' mest
recent cost report would include a substantial period of time
during which Medicare coverage was in effect, The repeal of
the MCCA will mean decreased Medicare deys and increased
Medicaid days, which must be accounted for. If this provision
is nct changed, Medicaid will he paying for considerably less
than its fair share of the cost of this wage increase,

RESPONSE: The department agrees that the most current informa-
tion on Medjcaid utilization should be used if it is readily
avajlable, The department proposes to change the language in
the reimhursement rules pertaining to the usc of form MA-14 to
compute the Medicaid utilization percentage. The department
will use in its place the average Medicaid utilization for the
three month period September, October and lNovember 1989, from
each facility's form MA-15, Monthly Nursing Home Staffing
Report. The sum cf the Medicaid days for this three menth
period divided by the sum of the total days reported for the
three months will be used to compute the Medicaid utilization
percentage for each facility. This wutilization percentage
will be used through June 30, 1990 in the computation of the
nurse aide wage increase, This will allow the most current
utilization data tc¢ be used in the computation and should
minirmize the effects of the MCCA repeal on the utilization
percentage.

COMMENT: The proposcd rule changes require nursing facilities
to keep documentation to support hours, wages and employer
contributions reported to the department. This documentation
is subject to audit and the department may determine whether
the decumentation is "adequate” to support the claims made,
The department sheould clarify what documentation will be con-
sidered adequate, how long the documentation must he kept, and
whether the audits referred tc in this secticon will be done by
the department, Medicare, or others.

RCSFONSE: The department intends that the payments to facil-
ities for nurse aide wage increases and employer contributions
be subject to the general rules regarding documentation, audit
and retention of records, as well as subject to the specific
requirements in the propoesed rules. Languaue has bheen added
to the proposed rules clarifying that the general rules apply.
The department has incorporated the requirements of ARM
46.12.1208 irto this section. Section 1208(5) specifies the
documentation that the facility will maintain to support costs
submitted to the department and the audit requirements are
listed at a 1208(6). The records and documentation in support
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of this claim fer nurse aide wage increases should he main-
tained by the facility for three years from the date it is
filed, as is specified in the Mainteraznce of Records section
of ARM 46,12,1208,

COMMENT: The legislature intended that payments to nursing
facilities for nurse aide wage increases would include not
only up to 20 cents per hour for actual wage increases tied to
certification, but in addition would include increaszes in
employer contrijbutions attributable to the actual wage
increases. Nursing facilities shcould not be required to pay
these additional amcunts without reimbursement from the
department, and employer centributions should not he taken
from the up to 2?0 cents per hour intended as oactual wage
increases to the nurse aides.

RESPONSE: The departnent has confirmed that the legislature so
Intended and agrees with the comment. The department has
modified the rule language regarding distribution of funding
for mnurse oide wage increases. The final rule provides for
reimbursement. for nurse aide wage increases up to the 20 cent
maximum appropriated by the legislature and, in addition,
prevides: for reimbursement for employer contributions attrib-
utable to the nurse aide wage increases. The budgetary impact
for state fiscal year 1990 for the nurse aide wage increase
will be $396,209 tor the nurse aide wage increase and approxi-
mately 598,000 for the employer contribution portion of the
reimbursemcnt to facilities.

COMMFNTS RCGARDING THE PATIENT NESESSMENT MAMUAL

COMMENT: The first notice cf the rule changes incorperates
the Patient Assessment Manual (PASM) dated October 1989 but
the revised language that was jssued to providers incorporates
the manual as revicsed January 1990,

RESPONSL: The revised manual dated January 1990 will be the
manual that 1is incorporated inte the final rule. Providers
and associations provided suggestions that resulted in subse-
guent revisioneg ard clarifications to the draft of October
1989 and which recsulted in the final manual dated January
1990,

COMMENT: There still remain questions whether the PASM pro-
vides apprcpriate manacement minutes for coding. This manual
was developed in Tennersee more than ten years ago. Montana's
health care systerm has changed but SRS has never validated the

systeri,
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RESPONSE: The department helieves the PASM is an appropriate
and valid system. The PASM contains the National Health
Corporation (Tennessee) Patient Assessment System. The
Tennessee system is recognized nationally by governmental
agencies and health care providers as a statistically valid
system for measuring nursing staff time spent in caring for
particular patients over and above the basic care which must
be provided by the facility to every resident. The system is
not intended to measure or give credit for basic care which
must be provided to every patient or for care provided by
non-nursing staff, except as necessary to provide nursing
care.

The department has been using the Tennesse¢ system since 1982,
In 1982 a sample group of Montana nursing facilities used the
system on a trial basis. Following this trial period, the
providers preferred the Tennessee system to the prior system
and National Health Corpcration found the system tc he valid
for use by Montana facilities.

The statistical wvalidity of the Tennessee system depends upon
retaining the system as an integrated whole. Because the var-
ious specific allocations, credits and other components are
interdependent, changes to these specific items cannot be made
without invalidating the system as a whole. The department
has eased the documentation requirements of the PASM to coin-
ride with Department of Health and Environmental Science
(DHES) survey requirements and Medicare requirements, and to
make the documentation requirements more reascnable.

The PASM does allcw credit in two areas not allowed in the
standard Tennessee system. The FASM uses criteria fcr disori-
ented residents which are mcre liberal than the c¢riteria in
the standard system, hecause Montana facilities have tradi-
tionally cared fcr a greater number of mentally i1l and
mentally retarded residents than facilities in other states.
The PASM also is more liheral in granting credit for patient
family education related to discharge planning, because long
travel distarces in Montara make it unusually difficult for
relatives to be present at the facility for five consecutive
days as required in the standard system.

The system is periodically updated by Mational Health Corpo=-
ration to reflect changes in nursing facility standards and
practices, and the department has incorporated all revisicns
that have been made to the patient assessment system.
National Health Corporation has statistically validated this
system and any of the changes that have heen made regarding
management minute coding or computation.
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COMMENT: The PASM is not appropriate for the rule. Over the
years the manual has been subject to difftering interpretation
by providers, SRS staff and the Montana/ Wyoming Foundation
for MNedical Care. Would changing on-going interpretations
require rule changes and would an interpretation have the
force of rule if the manual language interpretation is
disputed?

RESPONSE: Incorporation of the PASM makes it wlear to facil-
ities that the manual sets the rules that must be followed in
completion of the long term care abstracts that are submitted
on each Medicaid nursing home resident. Tt also assures pro-
viders that the manual must be used bv the department in
interpreting or answering guestions concerning patient assess-
ment. Many revisions and clarifications were incorporated
inte the menual after several discussions with providers and
association representatives over the course of several months.
Hopefully, these discussions and changes to the manual will
clarify many ot the issues subject to differing interpreta-
tions in the past., Incorporation of the PASH into the admin-
istrative rules will give the manual the same force and effect
as other adminjstrative rules., By the same token, as adminis=-
trative rules, the provisions of the manual will be subject to
the same recuirements as cther rules with respect to updating
and amendment. As with other rules, the meaning of particular
provisions of the manual would he determined under applicable
rules of statutory construction,

COMMENT: Froviders request a detailed written summary of all
manual changes prior to implementation and would appreciate a
grace period time to familiarize themselves with the criteria
prior to meonitoring,

RESPONSE: A letter will accompany the provider copy of the
January 1990 PASM stressing the importance of carefully read-
ing every page to identify the changes. The department will
still provide ongoing training over the telephone and will
provide individual training to facilities at their request., A
formal training sessicn will be held at a later date, possibly
in conjunction with the spring association conventions at
invitation by the association, No grace period will be
allowed.

COMMENT: The department should not design a flowsheet to be
used, gince there are already tco many forms for providers to
conmplete.

RESPONSE: The department is designing a flowsheet at the
request of several providers to illustrate the department's
documentation requirements. This flowsheet is intended to
assist providers in meeting FPASM requirements, and is not an
additional forr to be completed by providers.
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COMMENT: The suggested changes to the PASM do not delineate
between licensed and non~licensed nursing care minutes.

RESPONSE: The January 1990 PASM clearly delineates between
licensed and non-licensed minutes.

COMMENT: May preparation of nursing summaries be started by
the sixth day of the month?

RESPONSE: Summaries may be done as soon as 5 days of treatment
have been documented and as late as the 7th day of the following
month. These summaries must clearly indicate the month being
summarized.

COMMENT : PASM documentation  requirements for certain
procedures indicate that documentation must be contained in
nurses notes. Some evaluations are documented in therapy notes
or elsewhere in the medical record.

RESPONSE: The department agrees. The January 1990 PASM
indicates that documentation must be found in the resident's
medical record rather than the nurse's notes.

COMMENT: Diabetics should be included under obesity and
contractures because diabetics require a lot of time. There is
not always a specific identifiable problem, but diabetics may
have several care needs such as professional cutting of toennils
and circulation problems.

RESPONSE: Diabetes, its problems and required treatments, can
be coded in several areas. Insulin injections may be coded
under multiple injections, glucometer checks may be coded under
vital sign evaluation and the sliding dose of insulin may be
coded under drug regulation. Coding this diagnosis with obesity
and contractures is inconsistent with the Tennessee system which
the department has adopted.

COMMENT : In the latest draft of the PASM, Diagnosis and
Evaluation, Contractures - numbers 718.41 through 718.49 have
been added. When do providers use numbers other than 718.407

RESPONSE: These are specific coding numbers under the Interna-
tional Code of Diseases (ICD%) coding system. These codes

designate contracted joint areas.
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COMMENT: Is the obesity chart designation of 30% above ideal
body weight a standard?

RESPONSE: Yes. This is the standard used by DHES during the
PAC survey process.

COMMENT : The PASM gives less credit for dressing residents
that are bed/chair confined than residents confined to wheel-
chairs. Bed/chair confined patients must be dressed and it

takes considerable time.

RESPONSE: The January 1990 PASM gives the same credit for
dressing bed/chair confined residents as for dressing residents
in wheelchairs. This change was made after consulting with
DHES, which indicated that surveyors require that bed/chair
residents be fully dressed.

COMMENT : Several comments addressed the lack of credit for
dietary intervention, such as feeding of nutritional aides for
a bowel program and calorie counting to assess the amount of
calories consumed by residents. The commenters felt that credit
should be allowed for these functions.

RESPONSE: The PASM addresses only nursing care and the staff
time needed to provide that needed care. These resident dietary
assessments are included in the basic nursing facility rate that
includes dietary, maintenance, administrative and other costs.
The feeding of high fiber foods would be already given credit
under eating/feeding.

COMMENT: Transfer credit must be coded "2" if the resident
puts their feet on the floor, even though they require two or
three staff to assist in the transfer.

RESPONSE: There is no difference in the amount of credit
whether coding a "2" or a "3". Assistance with transfer is

deternmined by weight bearing ability.

COMMENT : Much time is spent on residents suffering from
dementia who scream constantly, ask where their room is, etc.
Is there an area where credit can be given for this care time?

RESPONSE: Residents suffering from dementia would most likely
be considered disoriented and credit would be given as such.
In certain circumstances such residents may also meet the
criteria for "inappropriate threatening".
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co NT : The PASM does not allow credit for bladder/bowel
incontinence which occurs at night, since continence is
documented for waking hours only.

RESPONSE: The January 1990 PASM allows "waking hours" credit
only if the resident is on a bladder/bowel program. If the
resident is not on a program, continence is determined based on
a 24-hour period.

COMMENT: When should a resident be c¢oded under "unable to
determine" in the orientation area?

RESPONSE: The January 1990 PASM indicates that mentally
retarded and mentally ill resijdents should be coded under
disoriented if spheres of orientation cannot be determined.
"Unable to determine" coding is to be used for residents who
are semi-comatose and for whom level of consciousness cannot be
determined.

COMMENT: May validation therapy be given credit in place of
reality orientation?

RESPONSE: 1If validation therapy is done daily and meets the
criteria for other rehabilitation and maintenance programs,
credit may be given.

COMMENT : There were several comments regarding the bowel
training program for residents suffering from constipation, and
the perceived inability to obtain proper credit for a successful
bowel or bladder program because the resident was incontinent
at night.

RESPONSE: The bowel maintenance program described in the
January 1990 PASM is for only those residents who suffer from

incontinence. The resident who 1is constipated should be
assessed as follows: if constipation presents a medical
complication, code under observation and assessment; if

constipation presents a potential medical complication, code
under overall management. If suppositories are required, these
should be charted as medication. If a resident is on a bladder
and bowel program and is continent during the waking hours but
incontinent at night, continence should be considered only
during waking hours to determine success of the program.
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OMMENT : Rehabiljtation and Maintenance programs must be done
twice daily and not daily to gain credit. Some of these
programs, such as the ADL training program, teach self-dress,
self-bathing and self-grooming skills, and are done only once
a day. Credit should be given when such programs are done once
a day.

RESPONSE: The Tennessee system allows credit for specific
programs only if done twice daily. The department does not have
validated data to support a change without invalidating the
system. ADL programs would be done twice a day, but may not
include exactly the same activities each time, i.e., dressing
and undressing.

COMMENT : Would turning and positioning done twice daily
suffice for a scheduled turning program for impaired skin
integrity?

RESPONSE: No. The January 1990 PASM criteria for a scheduled
turning and positioning program are the same as required by DHES
in the survey process. Turning and positioning must be done at
least every two hours. The care plan approach must state that
turning and positioning is to be done every two hours. This
must be done in response to an identified resident problem.

ENT: Since weekly charting has been replaced by monthly
charting for tube-feeders, charting for intake, output and
oxygen therapy should be changed also.

RESPONSE: The January 1990 PASM has changed the requirement
for "other services" under special skin care, oxygen therapy,
trach care, intake and output, inhalation therapy, and tube
feeding to monthly documentation instead of weekly, if it is
not at the initiation of treatment and if there are no complica-
tions.

COMMENT : Some treatments are not done for 5 consecutive days
but are very time consuming: i.e., central line dressing

changes recommended for change every 48 hours, stasis ulcer
dressing ordered 3 times weekly, or large wound dressings that
may be ordered every other day.

RESPONSE: Dressing site and dressing must be checked daily and
documented. If dressing is not changed but dressing is checked
and site is assessed by professional staff, an ordered treatment
has been done and should be coded.
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Co NT: The only credit given by the PASM for terminal pain
care is by injection. Would pain control with a PCA pump be
allowed under drug regulation or multiple injection? The usual
method is by catheter or IV line.

RESPONSE: The January 1990 PASM allows drug regulation credit
for a terminal resident's increased need for pain medication.
A PCA pump can be coded under this category, and, if ap-
propriate, credit may be given for IV and possibly observation
and assessment. Montana Medicaid also provides Hospice benefits
for the terminally ill.

COMMENT : Does special skin care require a physician order?
RESPONSE: No. Skin care may be provided to a resident with a

documented skin disorder. Such care may not be coded if it is
palliative or done to prevent a possible skin disorder.

GCOMMENT : Can PRN (as necessary) medications be included in
drug regulation?

SE: PRN medication may be included in drug regulation if
all criteria are met. Many PRN medications would more ap=-
propriately be coded under ocobservation and assessment.

co NT: Why is no credit allowed for blood transfusions
unless done for five consecutive days? Blood transfusions are
almost never done for five days.

RESPONSE: If a resident requires blood transfusions, their
medical condition would be such that this resident also required
observation and assessment. The Tennessee system allows blood
transfusions to be coded specifically under 1.V., which requires
five consecutive days treatment.

[ols) T: Only one 10% credit is given for any of the following
conditions even though residents may meet definitions of
contractured, obese, disoriented and inappropriate threatening
at the same time.

RESPONSE: The department does not have any data available to
support a change in this allocation of minutes without in-
validating the system.

COMMENT: Several comments addressed the fact that several

maintenance and rehabilitative programs may be provided to one
resident but credit is being given for only one.
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RESPONSE: If maintenance/rehabilitative programs other than
bladder/bowel, and turning/positioning are being provided, 30
management minutes credit is given for only one program and one
credit of 10 licensed minutes is given for anything entered in
the rehabilitative section. The department has made the
assessment of minutes consistent with the Tennessee system.

COMMENT : Why are categories "14 Behavior Observation" and "18
Overall Management" included when they receive no credit?

RESPONSE: These categories are included in the Tennessee System
which the department has adopted.

COMMENT : There were several comments regarding credit not
being allowed for turning and positioning on residents who were
ambulatory or ambulatory with assistance, or who were trans-
ferred unassisted and had no decubitus. If credit wasz allowed
for residents who met the criteria for turn and position, then
credit was not allowed for range of motion programs as well.

RESPONSE: '"Ambulates with assistance" was eliminated from the
turn and position criteria in the January 1990 PASM. The PASM
still allows credit only where the resident needs assistance to
transfer or decubitus are present. The minutes for turning and
positioning were calculated based upon turning every 2 hours
during a 24-hour day. If turning and positioning is done only
while the resident is in bed (for 8 hours) and range of motion
is done while out of bed, the system treats range of motion as
a substitution for the turn and position service,

COMMENT: Patients with tracheostomies usually require
suctioning and cleaning several times a day, yet special
treatments credit is given for only one time a day.

RESPONSE: Special treatments are calculated under the Tennessee
system based on a 24-hour day and the needs that must be met in
that time frame. Credit in minutes is assessed accordingly.

COMMENT: The PASM does not give credit for positive outcome,
e.g., residents with healed decubitus, residents whose Foley
catheters have been removed, and residents no longer requiring
restraints.
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RESPONSE: Under the PASM, all residents in a nursing facility
are assessed 30 licensed minutes with no regard to care
requirements or other minutes credited. For residents who had
decubitus that has healed, credit may have been given for turn
and position, range of motion, ambulation, walk with help or
other areas. If a Foley catheter is removed, credit may have
been given for incontinent bhladder. If restraints are no longer
required, credit may have been given for reality orientation or
behavior modification, depending upon the individual circum-
stances.

COMMENT Vvital sign evaluation, observation and assessment are
not both given credit even though they are provided for
different reasons.

RESPONSE: The Tennessee system allows credit for only one of
these services even though both may be provided. The department
does not have validated data that would support a change in this
area without invalidating the system

Direcfor, Social and Rehabilita-
ti Services

Certified to the Secretary of State  December 11 , 1989,
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BLFORE THE DEPARTMENT OF SOCIAL
AND REHWABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE ADOPTION OF
RULE I, AMENDMENT OF RULFES
amendment of Rules 46.25.101, 46,25,722,
46.25,101, 46.25.722, 46,25,725, 46.25.728,

In the matter of the )
)
)
)
46.25.725, 46,25.728, ) 46,25,730, 46,.25,731 and
)
)
)
)

adoption of Ryle I,

46.25,730, 46.25,731 and 46,25,742, BND THE REPEAL
46.25,742, and the repeal of OF RULE 46.25,732
Rule 46.25,732 pertaining to PERTAINING TO GENERAL

general relief RELIEF
TO: All Tnterested Persons
1. On November 9, 1989, the Department of Social and

Rehabilitation Services published notice of the proposed
adoption of Rule I, amendment of Rules 46.25,101, 46,25.722,
46.25,725, 46,25.728, 46,25.730, 46,25.731 and 46.25.742, and
the repeal of Rule 46,25.732 pertaining to general relief at
page 1825 of the 1989 Montana Administrative Register, issue
number 21,

2. The Department has adopted the following rule as
proposed with the following changes:

(RULE T) 46.25.734 TRANSITION-TO=WORK ALLOWANCE

IV Transition-to-work allowances will be provided to
the extent that appropriations are available, When--the
appreopriated-funds-are-expended;-treonattion-to-work-allewances
witl-ne-tonger-be-provided:

(2) As an alternative to the programs and services de-
scribed in ARM 46.25,731--and-—46-25-+32, a transition-to-work
allowance will be provided to recipients of general relief
assistance for basic necessities who have obtained employment
eut-ef in another county or state.

Subsections {(3) and (4) remain as proposed.

£5}-~Franattion—to-work-atiowance-shati-be-iimited-to-the
foliowings

{a}=--Franspertation-hy--the-ieast-expensive -meana-avatd-
abie~-to-assist-the-parson-to-reiocate-to-the-nearest-point-out
of-stnte-where -t -ig~documentad-thut- enployment s -been-ob-
tainedr

th}--Relocation—expenses-te-nasist-the-person-to-relocate
to-the- rearest—peint-out--of--abate where -t -tz -documented-that
empioyment-has-been-ebtaineds

+46%(5) Transition-to-work allowances shall not exceed
the household monthly income and resource standard times four
found in ARM 46.725.727 exeepk-as-desoriired —Hr-subsection-477
of-this-rute.

43} --Fhe-departnent—may--designate - that - the- it ko - the
transition-to-work-altlowance -deseribed--in -asubsection-~t6i--of
this-ruler-be-exceeded-ifs
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4a}--transpertntion-—and - relocation-—axperses - oxceed--the
henaehotd-monthiy -ireome -and-resource ~standard - found- —Hy -~ ARM
46725723 +-0r

{b}--nonpayment - cf-the--additionat trencportatior-and-re-
lcention-expenses-woutrd-hinder-retocations

48}~-Pranspertation-and-relocationr expenses-of-the-tran-
sition-to-work-nitewance- under--this--rude--shakl not-exeeed -the
househeld-monthiy-ineeme—standard-found-tn~ARM-467-25+-744{5}

493 (6) All claimants persens—-in-a-househeld--which who
elect to receive the transition-to-work allowance are
ineligible for general relief assistance fer-haste-necessities
including general relief medical for a period of 16 months.

{7)  The request for transition-to-work allowance will be
processed by the employment sgpclallqt The department or its
designee 1s responsible  for issuing payment to__eligible
claimants.

{10} --The-period-of—ineddgibility-does not-preclude —eti-
gihtitty-for-general-retief-medicai-assistancers

{11} --A--person-who-utidtses -the —-trensition—to—work -al-
lewanee-defined~in-this-rule-is-not-eligible-for-the-ene-addi-
tionai-month-of-genarni-retief-medical-assistance-as-deserihed
in-ARM-~46:25-74444}) =

AUTH: Sec. 53-2-201 MCA

INP: Sec. 53-3-205 MCA

3. The Department has repealed &EM  46.25.732 as
proposed.

4. The Department has amended Rules 46,25,725 and

46,25.742 as proposed.

5. The Department has amended the following rules as
proposed with the following changes:

46.25.101 DEFINITIONS For purposes of this chapter, the
following definitions epply:

(1) "Assessment"” means the determinatien initiai-findin
of-a-persenla-—empieyability-elnasificarien-by-the-presence-or
absence-of-serious--barriers-to- empleyment or -chemical -depen—
deney. of-whet —services——and-aotivities-the--stryetured-ob
search-and-4ratning— progyam canr offer- <o -emable—a-pareieipant
to--oltaibr--employment PROCESS USED TO DETERMINE A GENERAL
RELIEF ASSISTANCE FOR BASIC NECESSITIES CLAIMANT'S EMPLOYARIL-
ITY CLASSIFICATION, INCLUDING METHODS TO IDENTIFY S$SERIOUS
BARRIERS AND CHEMICAL DEPENDENCY,

42}--LBarriera-to -employmentl-mean g -limitationssuch-as
parentai--atates - -criminai--recorédsr--tack--eof-chikd-care--and
physieal-or--menteal-status-which-preciude-or—drinder-—amr-tndi-
vidnal-frem-seckingr-obtaining-and-retaining-employments

Original subsecticr (3) remains as proposed,
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{4) "Chemical dependency" means current drug usage, pre-
scripticn_or non-prescription, or alcohol usage”which inter-
feres with the abllm’;y to establish or maintain employment.

Original subsections (4) through (8) remain the same in
text but will be recategorirzed as subsections (5) through (9).

(812) “Employability DEVELOPMENT plan (EDP})" means an
individualized plan of action to get a job, INCLUDING TRAINING
OR TREATMENT TO OVERCOME SERIOUS BARRIERS OR CHEMICAL
DEPENDENCY. THE FMPLOYABILITY DEVELOPMENT PLAN IS jointlz
developed by the CLAIMANT AMD employment specialist. and
e¥fent-after—ehe-inieial-menth-of-partieipation-tn-t e—grezeet
YOrk-program-trainrng-ecmponents a-writtern-plan-whRich-sutiines
‘the-steps-necesaary-to-ehtain-employment.—--Fhre-employabitiey
pian-mus4q—-gt--a-mintmum; - inelade—ascesoment-of -jolb -readiness
and--glidd-oy--rarriers - to-—enployment - ape et fie--employment-—-and
training =—peedey--gervices ——tdentifind -~ to- - neet-——meads--and
trensition-stepa-to-empieyment

413} -—2E6RAFPHE-—employment - specialistd--means--the -person
wheo-wets—ao-the-single-point-of —entry-inteo- the-project-work
programr—-Fhe-GRA/FWP-employrent-specraftats

{8} ———recommernds- to —the —esunty-office of -human -aervices
whether—generai-relieé-assratance-for-baste-necessteres-appli-
€ants-are-eéxempty-nnempleyable—er—empieyable;-and

-(b-)---refers—a-l-l-emp-lﬂy-a-ble—wl—-re-}mf-—assrsbam for
basic-necessitres— appidcants-to--photect -worle -program-trarning
eemponents—and-menitors-thetr-cartinued-participation-and-pro—
vides-predect- wOork program —reper ks -to- county- oftrce-—oFf -human
servieess

6)--UBntended-job - searahl’--means - -a —-program-—component
that--conbines-the -use--of--individual-Job- -searchr--counseiings
workfnre- sk -remedial - and-—iol - skidd s-trepring ~ to-wasiat--in
ehtaining-employments

¢riginal subsection (11} remains the same in text but
will be recategorized as subsection £33} (20).

Original subsecction (12) remains the same in text but
will be recategorized as subsection 44} (15).

435} (16) "General relief ascistance benefit month" means
any month for which a general relief for basic_necessities
benefit check has been or will he issued, Pro-rated benefits
fTor a month count as_one benefit rmonth, regardless of the
number of days included.

Original subsection (12) remains the same in text but
will be recategorized as subsection 436} (17).

Original =subsection (14) remains the same in text but
will be recategorized as subsection 437} (18).

431538¥%(19) "Good cause” means the test used to determine

whether @ general relief for bhasic necessities claimant has
falled to comply with THE REQUIREMENTS OF 53-3-303, 53 3-305
MCA, presect-work-—or-ether--employment -reiated-

imabiitEy - to participate —peeanse - of- ciroumstences -hévond - thc
persenta-eentrol-and-inciudesy-Put-is~not-timited-tor
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{2} iiiness-of-the-participents; Reasons-fer—famidwre-+o
comply - with--either- pfejeet—ﬂ«nﬁr—pregram~emhﬂﬂﬂﬁﬂr-enpioxment
related-reevirements COOD CAUSE may 1ncI‘8e, but are IS not
lTimited to:

F¥1@) illness cf the individual;
¥%%)} (b) " serious 1llness of a household member which re-
quires the perments CLAIMANT'S presence;

{1113 {¢) unanticipated emergencies;

{3v} (d) the persenfs  CLAIMANT'S incarceration or court

earance;
¥¥}{e) an employer practicing unlawful discrimination;

Jvi} (f) "harassment or mistreatment;

fviz} (g) the verifiable cost of employment exceeds
amount of income_received; and

tvxis} (h) working conditions that are dangerous to THE
CLAIMANTTS health and safety,

{h}=-idinesn-—ofF —encther - household ~member--aunfficientiy
serious-to-require-the-presence-of-the-partieipants-or

{ey-=an-—unanticipated - —amergancy - a9 - determined- - by-—the
county-director:

Subsection (16) remains the same in text but will be
recategorized as subsection +4206%(21),

4373 (10) "Eligible members"” are those persons who meet
the non-financial criteria for general relief assistance for
basic necessities or general relief medical in a financially
eligible household.

(11) "Employability classification" means a DETERMINA-
TIOCN THAT A CLATIMANT IS peraon-has-been-determinesd-as employ-
ablery OR unemployable er-exempt-from-preject-work-program-par-
tietpation,

T{13) "EMPOWER" MEANS TO GIVE A PERSON THE CHOICE, ABIL-
I1TY, AND TOOLS TO ACHIEVE HEALTHINESS AND/OR SELF~SUFFICIFNCY,

(14) "ENABLE" MEANS TO ALLOW ACTIVITIES WHICH KEEP
ANOTHER PERSON SICK AND/OR DEPENDENT,

Original subsection (18) remains the same in text but
will be recategorized as subsection +23% (22).

Original subsection (19) remains the same in text but
will be recategorized as subsection 422} (23).

Original subsection (20) remains the same in text but
will be recategorized as subsection 4233 (24).

Original esubsection (21) remains the same in text but
will be recategorized as subsection (2).

+22}--4Indigenti-or-'misfortuneted- means e -peracr -who -1
taeking-the-means;-financiai-ar-otherwises-by-which-to-prevent
destitution—for-himseldf-and- others dependent--uponrRim-for-ha-
3ie-recessities and e 49— otherwise eligihlte -for-assistanee
under—this—chapters

Original subsection (23) remains the same in text but
will be recategorized as subsection 424} (25).

424353 (26) "Job readiness training" means trainin
which teaches a person how to “get a job. It Includes

24-12/21/89 Montana Administrative Register



-2275~

instruction in how to look for a job, what type of job to look
for, and development of work maturity skills. 1t 1includes
efforts to  secure employment using skills learned. Job
readiness TRATNING may include orientation to the world of
work, labor market and occupatlonal information, values
clarificaticn and personal understanding, career planning and
decision making, job seeking skills, counseling, and limited
testing and assessment, a-program-component—-that--uses--mo—
tivatronal-ceunseling,-Job--developmentand-referral;-practie—
ing~end-—conching - of--telephone -and - interview -techmiques,-re—
£inement-of-—fob-hunting --skillsy-—-clesoroom -—traivingr——pear
support-and-greup- e seerch- +o--aaaist a -recipient ~tn‘obtain-
ing-employments

425263 (27) "Job skills training" means JTPA classroom,
work experience, or on-the-job training, designed to give per-=
sons_the information and technical skills necessary to perform

a job or group of jobs. tratning-+het- 3o -neceswary-to-raise
tﬁe—*ﬁﬂ“ﬁﬂxnﬁﬁ——sﬁrf&—q ~-of -pareictponts--to-the—-point--at
which-they-ecan-succesafulliy-enter-employments

Original subsection (26} remains the same in text but
will be recateqorized as subsection 423 (28).

Original subsection (27) remains the same in text but
will be recategorized as subsection 428} (29).

£29% (30) "Overcoming chemical dependency” means programs
and/or_ training components to assist persons to overcome dru
and/or alcohol dependency. 1t may include, but 1§ not Ilmlteg
to, inpatient or outpatient recovery programs, other primary
treatment pregrams, counseling tao covercome denial, formal
aftercare plans, and on-going support groups such as Alcohecl-
ics and Narcotics Anonymous.

438¥ (317 "Peer counseling” means a training program
designed to help persons overcome social, persohal and other
Barriers in order to get a job. Peer counseling may include,
but_is not limited to, mentor relationships with regularly
scheduled meeting times, support group meetings with topics
such as: success stories Ifrom previous general relief for
basic necessities reciplents, obsessive/compulsive behavior,
and social skills development.

Original subsection (28) remains the same in text but
will be recategorized as suhsection 434} (32),.

432 (33) "Project work program training components"
means mli-project-work-program-actrvities—avasiabic-teo-empliey-
ebie——persens - and -empioyable--persons - awith - serious--barriers
INITIAL MONTH OR SUCCESSIVE MONTH ACTIVITIES THAT EMPLOYAELE
CILAIMANTS OF GENERAL REILIEF FOR BASIC NECESSITIES MUST PARTIC-
IPATE IN AS A CONDITION OF ELICIRILITY. These training compo-
nents include, but are not limited to, ASSESSMENT FOR SERIOUS

BARRIERS AND CHEMICAL DEPENDENCY, structwred jocb search,
supervised--<4ob--search, work experience, job SRlIiS training,
jog readiness TRAINING, remedial education, peer counseling,
and PROGRAMS TO overcomimgll chemical dependency,
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4333 (34) "Project work program (PWP)" means the state of
Montana's employment and training program that all general re-
lief assistance for basic necessities persons are referred to.
N 134} -TRelocation-expenses-for-—transitionto—work-attow-
anee'"means-Meals,-—todqing —and —ether- eXpenses- L0 aaFiat -per—
sena-to-reiocate-out-of-state—for- empioyment—pnrpose

(2535) "Remedial education" meahs training d651 ned to
enhance employability by upgrading basic skills throug% Teme—
dial education coursework. Coursework may include, but is not
Timited to, math, reading, communication, social studies, con-
sumer education, GED preparation and English as a Second Tan-
guage, It may also include training provided in_the primary
lanquage of the person with limited English proficiency, that
t8-necessary-—+to -ratse-the-—functonral -edueationai-level-of-a
partieipant-—to-+the-point- et which -bhey-—car-suecessfuliy-enter
empioyment -

Original subsection (30) remains the same in text but
will be recategorized as subsection (36). '

Original subsection (31) remains the same in text but
will be recategorized as subsection (37).

(38) "Serious barriers to employment" means a limitation
in obtaining employment resulting from:
fa) lack of work skills, experience or training NECES-

SARY TO SECURE FMPLOYMENT;

(b) failure to attain a high school education or its
equivalent; or

(c) illiterac cy.

Original subhsection (32) remains the same in text but
will be recategorized as subsection (39).

(3340) "Structured Jjob search and--traiming” means a
classroom approach to getting a job, where persons attend
eight hours a day and make employer contacts in a concentrated
effort to secure employment. Structured job search may in-
clude, but is not Timlted to, Iinstruction in job seeking
skills such as writing resumes, £illing out applications,
learning telephone techniques and interviewing skills; receiv-
ing counseling and other activities to refine work maturity
skills; and receiv1ng Timited job readiness training, Gtrue-
tured-Jeb-geerch-wrkl-rot -contasn-any- testing and-assesament
desiqgned-to-tdentifv-nptitudes-and/ar-pbarriers: a-program-con-
araking--ok - three -component st ——~-aaseasment — and- -~ test-ing;——job
readiness-pnd-extended-qeb-search-

Original subsection (34) remains the same in text but
will be recategorized as subsection (41).

(42) "Supervised job search" means a monitored, self=-
directed approach to getting a job. A person must report each
day to inform the supervised job search training component
operator of thefr daily job search plan, which must include
employer contacts as part of a concentrated effort to secure
employment. A person must report at the end of the day also.
Supervised job search may include, but is not Timited to,
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instruction in job seeking skills, counseling, refinement of
work maturity skills, AND limited job readiness training. ex—
eluding-testing-and wosceoncnt deargned Lo —tdentify-apertudes
and/or-barricrss

(3543) "Testing" means the use of an instrument (such as
GENERAI. ~ APTITUDE TEST BATTERY (GATB), RASIC OCCUPATIONAL
LITERACY TEST (BOLT), TEST FCR ADULT BASIC FDUCATLON (TABE) ,
MINNESOTA MULTIPHASEIC INVENTORY (MMPI), etc,) the-general-sp—
titude~testing-pattery- andror the -apectfrc-apritude-test-bap-
tery--bor-develop-—o--set——of —steps——to - voconplish--the-gogi--of
empioyment to determine a person's skill and/or knowledge
lcvel.

Original subsection (36) remains the same in text but
will be recategorized as subsection <47} (45).

{44} -~ "Pranaporeation-expentse-for —transirion—to—work-ai-
tewaneel-meana-the-least-expensive-means-available-to-rcieeate

a-person-cut-of-state-for eﬁ‘lcynent—gurgeses-

{457 --IPransrtion-to-work--aliovancel-means ~+he--payment
for--traneportation - and--re focatIon — eRPENSes- —for - persoirs —who
kave-obtained-empioyment-out-of-state;

446}(44) "Work experience" means a WORKFARE PROGRAM AS
PROVIDED IN 53-3-304 MCA. nen- JEFA~4 ob-skidds=traiming

-compo—
nent - where- persons- physieal report- -t -pre-seiected-worksrte
to-perferm-duttes-of-m-partfeuiar-pesteions

AUTH: Sec. 53-2-201, 53-2-803, 53=-3-102, 53-3-109 and
53-3-114 MCA

IMP: Sec. 53-2~201, 53-3-109, 53-3-301, 53-3-304,
53=-3-305, %3-3-802 and 53-3-822 MCA

46.25,722 PROVISION AND VERIFICATION OF ELIGIBILITY

TNFCRITLTION  subsections (1) through (3] {e] remain as
propose -

(f} household compositicn; and

(g} social security numbers;

(h) citizenship or proof of legal status; AND

(1) identity,

Subsections (4) and (5) remain as proposed.

AUTH: Sec. 53-2-201, 53-2-R03 and 53-3-114 MCH
THP: Sec. 53-3-109 and 53-3-205 MCA

46.25.728 INCOME AND RESOURCE COMPUTATION Suhsections

(1) through (5) {c) remain as proposed,
(6) When two or more heuseheolds CLAIMANTS share livin

space and_are each aEElzlng tCr general relief assistance for
basic necessities, they shol]l he treated as cne household for
grant ccmputation purposes.
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(7) Issuance of benef{it checks FOR CLATMANTS WHC WERE
NOT ELIGIBLE FOE 5 CHECK JH THL FPREVIOQUS MONTH will he as
fellows:

T3] _feor-eli-—cleuimants -of-yencrad- relicf-assistance-for
baste—_necessttiea;—who-did-not-receive—-a-generai-refsef-aasis—
tance-for-—basie-necessi+ties— benefit -payment —in—the—previous
menth; -benefits-will -not- be peid-amtil--after terdays-of-par-
tieipation--An-project - work-programw ~have - beern——completed; FOR
TMPLOYABLE CIAIMANTS, "AFTER ELIGIBILITY HAS BEEN DETERMINED
AND AT LFAST TLCN (10) DAYS OF SUCCESSFUL PARTICIFATION IN THE
PROJECT WORK PROGRAM IIAVI® BFEN COMPLETED; OR

(b} feov-sanceessive -motrthra,—atl-enefite- wi-ld-—he—-iasued
on-the-dast workine dey —prier-to—the-J6th of ~the--monthr FOR
UNFMPT.OYABLE CLATMANTS, AFTER ELIGIBILITY HAS BEEN DETERMINED
AND A DETERMINATION OFF UNEMPLOYABILITY HAS BEEN COMPLETED.

AUTH: Sec, 53-2-201, 523-2-803 and 53-3-114 MCA
IMP: Sec. 53-3-109, 53-3-205, 53-3-206, 53-3-209,
53-3-311 MCA

46.25.730 PERIODS OF ELIGIBILITY FOR GENERAL FRELTEF

AESCISTANCE Subsections (1)  through (31 ({c) remain as
proposed.

{4} --bength-of-generni-retief-assistance-for-basic-neces-
sities-- el igibiliry-pericd - shaili-be-determined -by--a-persenis
erpicyability-clessiiication —and-willineness- o -pareierpatey
or-actual-pariterpation-in-training-preagvamsc

fa}--FPersons-exempt— -tm-prog:ect—-«mﬂe-progrm—part:c:pa-
tion-Tay -recelve-generai- reldiwi -sosistanes-fer- bagic -neces-
sities-for-six-morths-in-any-tweive-month~perrodr

{b¥-—Unemployabiepersons—mey- receive general-selief-nu-
sistanee~for-aa-iong-as~they-remarn-eligtbier

{e}-—-empioyabie-persens-may-receive-generai-relief-assis-
tanee--for-pasie--mecesmities—for-—four ~mowtho—tn—-any--tweive
menth-period-uniesss

{ri}--chemieat-dependency--has-been-established--and-~the
persen-is-underqgeing- active -teatment-—Hr -an -approved -programs
Empioyabie-persons—withr-chemiecal-dependency-may receiva—gen-
erat- relief-waaigtance -for-baste- necessities for rime -menths
tn-apy-tweive-month-period:

fA}--Ehemieally-dependent-persens-are-—ciigible-for-a-one-
time-—additional-—extended—-bencfit-—parind--while--undergeing
approved-treatmentr

AUTH: Sec. 53-2-201, 53-2-803 and 53-3-114 MCA
IMP: Sec, 53-3-206, 53-3-209, and 53-3-321 MCA

46.25,731 STRUCTURED JOB SEARCH AND TRAINING PROGRAM
11} --Reeipienta-ofi-general-relief aaatatance unliess-ex-
empted-elaewhere—in+thiosrute,are -regurired-to-partieipate-in
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the - struetvred--obr—search -and - treaining- progrem-— TFhe —program
ahalli-eonsiat-ef-3-eompomentss

{a}--assesament-and-testings

ib}--jeb-readinesss-and

{2} --extended-job-seareh-

$2}-—Ati-vrecipienta —-untess-<elified-under--the--exemp-
tiona---tiated —~for-—-the--werkfare-—-program --feund-——nr—--ARK
46725:-7324 27~ must--enroli-end--cosperate —aa-directed- by--the
deparetment - 1n-+the ooscooment et ~teah g —component —and - tn-the
preparation-of-the-employabtlity-plans

13}--Ari-vecipients whe-have--corpleted the -requirements
of - subseetion -2} -ef-this-~rule-must- participate -4 n--the -3ob
readineas--component--for- et -teast-40--hovrs-in—any-—five-week
period-designated-by--the -deparement -and—spend ot -teast-etght
48} -hours-per-week-in-a-supervised-effore-to-find-emplioyment:
————— $a}-=Ff-orecipientta-empioyabi ity - planr-tdentifies-—ex-
eeptionai--need -that—-workd - prevent--suececssful-obh-placement
during-+the—4ob-readiness- comporent ent -that —eawr-be -rensonabiy
addressed- bhy- -pasticipotHre -tn--one--or-more-of--the -aetivities
described-in-subsection-{4}-of-thia-ruier—the-recipient-may-be
permitted-+o—tenporarily postpcie participationr -in-the-rendi-
ness-eomponents

{4} --Ali-recipients-who -heave conrpleted-the-job-readiness
eompenent- shalii- participate for--ois -t —consecutive months-in
the-exeended-job-seareh-eomponentr——Fhey-muses
————— {a)--econtinne-to-apend- at—deast cight -8} ~hours -per-week
in-a-supervised-effort-to-find-employmentr-and

ib}--pareieipate-for-32- hontrs- per- weel - ax —caltled-for-in
their-employabitity-piany-tns

41}-=-remedini-aducntions

{3} -~counsetings

titi}-Job-skills-tratnings

{iv}--workfares-or

{v}-=-job-aceking-or-other-reinted-nctiviciess

15} -—A-recipient—wiro-has - partieipated--“imn-the -cemponents
found-in-subsections—<{235-{(H-end -4~ of -shria -rule; ~but-whose
parcieipation- ends--pricr -to-conpletionr-of-ali-of--tha-compo-
nents;-shati~--be-required-to-reenter-the-progremy--stareing-at
the-beginning—of--the firet--unfimrished -compenrent;-and-compiete
ali-rematning-componentac

46}~ —¥he--following -aupportire-servicesy ~4if--nreceasmey -to
svereome --barriters - fo-employment - specified -in-e-rectptentts
empioyabtiity-plany-may-be-provideds

4a}-~~Ehitd-ecares

{1} --—-payment-shall- ot crceet--thre--timtes —established-in
ARM-46:16-4044g}7—th}-and-45}+

411} --payments--ahall ~be- -made --to--a-registered-provider
after--submi-esion to-the-deptmtment--of -tk -signed-bhy -the
provider-disting-<otes -of-serviea-and--stating nNames of-ehii-
dren-enred-fors

{by-—-Franspertakions
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{i}~-—-payment-will-be -made -for-omy--the-least-expensive
Meanss

{44} —-payment-will--he--made—onty-for-recipients -who-tive
ene-ar-mere-miles-from-the-work-site-or-service—unties

{iti}-ume-of-private-transportation-wili-pe-reimhursed-at
the-rate- of- 6385 per--mile -up~ Lo~ - meaximm of- 51600 -per-day
for-each-recipient- particinering - -the stroctured -1ob-seareh
training-and-work-program-

te}--Work-ciothing-

{i}~~whepe- pecessary;-Ar-te—£106< 04— toward—the -purehase
af-werk-elothing-witl-he-made-through-a-vender-payment<

{d}--Haireuts

4i}--up-—te - 1000 - of-~ehe~~$106 66 ~ aveitabie - for-~werk
elothing-may-—-be-utilizred--to-pay-for--one - haireut--during -the
programs

{e)}--Others

41} -—a-mexitmum ok -6315-00- per--recipient —may - be-—wpent-te
ebhtpin-necessary-cnplovyment- and- -tretning —tems —such -as-schoot
trenseripess—hirth-certificatess-driveria-iicense-and-appltica-
tion-feess

£33 =-All-elasmants— for-generat reliof assistance-for-ha-
ste—necessities- Wil e —peferred—to—the proTect worlk -program
{EWE}s--Project-werk-conatata-of-twe-paress

{ai-—the-general-relscf-nasistance—for-basie-necessitiesas
predeet-work-program-—employment-specialists-and

ik} -the-praject-work-program-training-—compenentss

{2} ~-Einimants-will--report-to-+the-general-reliaf-assis-
tanee--for--pasre-necessities/project—work-nrogrem-employrent
speeiatizt-for-inrtiai-recommendation-of-empioyabler-unempioy-
Able-or-exempt-clasatfications

{3}--Aii-ciatmants-ef-generai-rejief-assistancs-for-paaie
necesgitiea-regardliess- oi- thelir recommented status —or-empioy—
ebiiity-clessificarion et -parkieipate - 1n-project work-pro-
gram-fuliy-fer-tern {(1H}- devs prior- o -agenerab-reitef-ngate-
tenee-for-baste—necessteren-check-heing-tasueds

{a3--All-persons-recommended —aa—exempt—will-Ppe-referred
back-+to~the-countv-coffice ik -human-servicess——‘Fhae- foilewing
persons-are-exempt-£frem-project-works

{t}-—--primary-eavetaker-ofé-child{ren)-under-6-years-oids

{it}---children-umder-the_age-of-16; ’

{114} --persana-ever- age— 16— who -are-fulltime —high-sehost
students-aektvelv-pursuing-u-degree-or-sts—equivateneyr-or

{iv}--—-persens-envedlled furilitme-tr~a-diPA--or--other-30b
treining-program-eertityed- - the deportmentof -Fabeor -and-tn-

dusggg_

b}--A1i-persona-recommended- oo amremployeble willk-pe-re-
ferred-pack-to-the counrty -effice-of -huran-services -for-663F
spplicntion- process—and morrtortg - - Bnemplovatrle-—-persons-are

these-whes

24-12/21/89 Montana Administrative Register



-2281-

ti}--~are-at-leoss-S55—venrs- old--and have-a-timirad-abi i
ity-to -shtatn-or “retain-suiteble —ehployhent —beeause-oF -nd-

varced-ager-or
4::2——have been-deterrined dnfirn by ~the —department-eon-
traet-physietans-—A- persen Cleirifg to be i rw-shark-be-vrea-

ferred-to-vhecontrect-phyeteianHy ~the —ceneraf-refref-asazs-
tanee~ for--kagte - necessities -project -work--progrem -empleyment

speciatiaty

¥c¥--Empiong}c persens-are all--those not determined-un-
emploveble—or-exempes

FF-——-aii- re—personrg-~will-pe --immedintedy -re-

ferrcd-te-project-werk-presran- tfaxningﬁcomgehents— T
+t&¥———ﬁ£i—em5;oyab&e ~persens-must-partreirpate-forey-446)
hours-per-week-in-prosect-work- tra:ntng*eempencnts-
44¥w-Pre)cet-wofk—progrnﬂr411nﬂuﬂﬁr«:emggnenbe—are-manda-
tory-fer-mli-empleyabic-appiicants—_fer;-or-reafpienta-sfy-gen—
ermli-relief-nssistance—for-haste—necessitiess
{a}-~After-—-meferral-—o - profect--work-—pregram;--initial
month-partieipation-for-all-persona -recommended -2 —empiovabie
eonatata—of- structired -and for - suparvised—Sol-seanrch and -werk
experiencer
{iy--—~ne-barriers-shali-be-identifiedr-and-
{i2}-~emphasis-shali-he-on-getting-a-eks
{b}-—-Rfter-dnitial-month partrcrpation, —atl-partieipants
who-have-net-secured fuldtime emplovient e Ll -meetr-wrth-gen—
erni-vetief-naststance-for-baste-necesattien/projece-work-pro-
gram-empieyment-specialist-to-jorntiy-deveisp-an-employabiitey
develepment—_pian-{EBE)y--—Fhe-EBP-ahati-identifys
#2}-———whether-or-not-the participunt hes-serieus-barri-
ers-to-—employmentr—-—GCerieus-parriera—ares
{AY--Fmeck-of-worle-skilis;-experience—or—traiming-neces—
sary-te—secure—ampioyments
{B}--fatiure—4o -ebtain-o-high-gchool-education-or-ies
esnivalents-or - I -
{6}-—3FTfeerneys
{21} -——whether-or- not--the participeant-is-chemieal ~depen—
dants

t144}—-whether—ey—not-the-elient- iﬁrﬁt&Ehhhr—tv partiei—
pate—-im—trairinrg-eomponeht- Geofghed —to— avsise- ~+hemr-avercome
serious—barricrs;-er—ti-they-ere-chemicaliy-fAependent;-whether
o¥—net-they— are participatiteg -1 ar approved progran -to-ever—
come-dependency;

{ivi---what-steps—need —taken—in-order—to -facilitate-—the
perticipantlia-~ ent917:nte-e;g}qyﬂent-—ar

{e}--Bueceagive— monthe- partierpation for—empioyable -per—
sens-with- serieuws- barrier or -chemical dependencies —conarst-of
at-least-eight—48}— houvrs- o week musthre <apent-tr-a-job-search
Eraining-cemponent;— - The- other thirty—two--{32F hours-per-week
will-Fe- spent- pareicipetdine 4r-a -corbingtioir of -eorponents-as
deseribed—tn-the-empioyabtiity-development-pianc
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{it----Fer-empleyable- participenta with- no—barriers- sue-
ceasive-montis- porticipation —shalbl~conaist—oi-someor-all -of
the-Fellieowing-training-compenentar

{A}-—struetured-job-scareh;

4B ~—suggrvispélioh~seareh7
{6}~ -work- exsertence-
i5}--Jeb-readiness—trainines-and

+h¥1-other—trarn+ng—eemponents as-described-in-tha-ecounty

anx
plen ‘{4i)--Buecessive-months-partieipation-for-employabie-par-
tieipanta-—with -sertouns-barrters-er-chemical-~dependency -shall
consist-ef-some—or-ali-of-the-follewing-traintng-compenents:
"{A}--strueturcd-job-seareh;

{B}-~supervised- 3eb searchs

{€}--werk-experiences

IB}--Job-readineas-traininags

{E}--jeb-skiiis— tra:nfng‘

{Fy--remediai-cdueatrons

{6} --evercoming-chemiecai-dependeneys
iH}--peer-counseling;-and

1;}—-etﬁfr tratning-cemponenta-as-deserihed-in-the-coney

tanr

(1) THE PURPOSE OF THE PROJECT WORK PROGRAM I& TO
FMPOWER MONTANANS T0 ACHIFVE SELF-SUFFICTENCY, RATHER THAN TOQ
FNABIE THEM TQ CONTINUR ACTIVITIES WHICH MAY FNCOURAGE DENEN-
DFNCY .

(2) ALL CLAIMANTS ICR GENERAlL. RELILF ASSISTANCE I'OR
BASIC FKCESSITIFS WILL BE REFMRRED BY THE COUNTY OFFICI: OF
HUMAN SFRVICES TC THE PROJECT WORK PROGRAM, WHERE THE FMPI.OY-
MENT SPECTALTST WILL DO AN INTAKE INTERVIEW AND INITTAL
AGSESSMENT TO DFTERMINE WHETHER THE C1LLAIMANT IS EMPLOYARLI OR
I"NEMPLOYABLE,

(3) DURING TIE INTERVIEW AND ASSESSMENT, ALL GENEPAL
RELIEF ASSTSTANCE/PRCJECT WORK PROGRAM RULES ARE EXPLATNED,
ALONG WITH CONSEQUENCES OF NON-PARTICIPATION.  CLATMANTS'
RIGHTS AND RESPONSIBILITTFS ARE ALSO EXPLAINED,

(4) BASED ON INFORMATION GAINED DURING THE TNTAKE AND
ASSESSMENT, THE EMPLOYMENT SPECTALIST WILL RECOMMEND TO THE
COUNTY OFFICE OF IUMAN SERVICES THAT THE CLAIMANT BE CLAS-
SIFTED AS EITHER EMPLOYABLE OR UNEMPLOYABLE.

(5) ALL UNEMPLOYABLE CLAIMANTS WILI, BE REFERRED TO THE
COUNTY OFFICE OF I'UMAN SERVICES., UNEMPLOYABLE CLAIMANTS ARE
THOSE WHO:

(a) ARF AT LEAST 55 YFARS OLD AND HAVE LIMITED ABTLITY
TO OBTAIN OR RETAIN SUTTABLE EMPLOYMFENT BECAUSE OF ADVALCFED
AGE; OR

(b) BAVE BEEN DETEFMINED UNEMPLOYABLE, AS DEFINED RY
53-3-109 MCA, BY THE DEPARTMENT'S CONTRACT PliYSICIAN.

(6) ALL EMPLOYABLE CLAIMANTS WILJ, IMMEDIATELY BE
REFERRED TO THE PROJECT WORK PROGRAM, AND WILI PARTICTPATF FOR
FORTY (4C) HOURS PFR WEEK,

24-12/21/89 Montana Administrative Register



-2283-

(a) THE FOLLOWING EMPLOYABLL CLAIMANTS WILL RE FEXCUSED
FROM FARTICIPATION:

(i) PRIMARY CARETAY.ERS OF CHTJD(REN) UNDER &TX YFARS
OLD;

(ii) CHILDREN UNDER THL AGE OF SIXTFFN;

(iii) CLAIMANTS BNROLLED FULLTIME IN A JTPA OR QOTHER JOB
TRAINING PROGRAM CERTIFIED BY THFE DEPARTMEMNT CF LABOR AND
INDUSTRY; OFR

(iv) CLAIMANTS OVER AGL 16, WIQ ARE FULLTIME HIGH SCHOOL
STUDENTS ACTIVELY PURSUING A DEGREE OR ITS EQUIVALENCY.

(7) DURING THE INMITIAlL. MONTH, EMPLOYABLE CIAIMANTS SHALL
INFORM THE EMPLOYMENT SPECIALIST OF SERIOUS BARRIERS TO
EMPLOYMENT OR CHEMICAL DEPENDENCY. IN ADDITION, ALL OTHER
FMPLOYABLE CLAIMANTS WILI, BE OBSERVED FOR INDICATIONS OF
SFRIOUS BARRIERS OR CHEMICA!. DRPENDENCY.

(8) THE INITIAL MONTH OF THE PROJECT WORK PROGRAM SHALL
CONSIST OF UP TO TWENTY DAYS OF JOB SEARCH AND WORK EXPERI-
ENCE, A DESCRIPTION OF HOW THESL COMPONENTS AND SERVICES WILL
BE PROVIDED AND COCRDINATED AT THE LOCAL LEVEIL IS CONTAINED IN
EACH OF THF TWFELVE STATE-ASSUMED COUNTY PLANS,.

{a) INDIVIDUAL COUNTY PLANS ARFE NOT INCCRPORATED INTO
THFSF RUIES BY REFERENCE. FOWFVER, TIEY ARE AVAILABLE FCR
REVIEW AT THF DEPARTMENT,

(9) IF SERIOUS BARRIERS AND/OR CHEMICAL DEPCNDENCY ARE
NOT FOUND OR IDENTIFIED DURINCG THE TNITIAI, MONTH, D[MPIOYABLF
CLAIMANTS WILI, BFGIN THE SUCCKSSIVE MONTHS' PARTICIPATION TN
PROJECT WORK PROGRAM,

(10) TF AT ANY TIME DURINGC THE INITIAL MONTH, SERTOUS
BARRIERS AND/CP CHFMICAL DEPENDENCY ARE FOUND OR IDENTIFIED,
THE CLAIMANT WILL BE REFERRFD FOR FURTHER ASSLSSMENT AND
DEVELOPMENT OF AN INDIVIDUALIZED PLAN,

(11) CLAIMANTS WITH CHEMICAIL DLPENDENCY UILL BE REFERRED
TO A CERTIFIED CHOMICAL DEPENDENCY COUNSELOR FOR ASSESSMENT
AND RECOMMENDATION OF TREATHMENT.

(a) AN EDP AND TREATHENT PLAN (TLI, RE JOTNT1Y DEVELOPED
BY THE CLAIMANT AND THF EMPLOYMENT SPFCIALIST.

(12) CLAIMANTS WITH SERICUS BARRIFERS WILL MELET WITH THE
EMPLOYMENT SPECIALIST FOR FURTHER ASSESSMENT,

{a) AN EDP AND TRAINING PLAN WILL BE JOINTLY DFVFI.CIED
BY THE CLAIMANT AND THE EMFLOYMFNT SPFCIALIST,

(13) ALL GENERAl RELIEF ASSISTANCE FOR BASIC NECESSITIES
CLAIMANTS WHO ARE EMPLOYABLE OR FMPLOYABLE WITH SERIOUS BARRI-
ERS OR CHEMTCA), DEPENDENCY, WTII, RE RFEQUIRED TQ PARTICIPATE
FOR FORTY (40) HOURS PER WEEF IN SIUCCFSSIVE MONTHS OF THE
PROJECT WORK PROGRADM,

(a) FPOR EMPLOYARLE CLAIMANTS WITH NO SER1OUS DARRIERS OR
CHEMICAI, DEPENDENCY, SUCCESSIVE MONTHS' FARTICIPATION SHALL
CONSIST OF AT 1L.EAST EIGHT HOURS PER WEEK OF JOB SEARCH, AND A
COMBINATION OF OTHER COMPONENTS, INCLUDING WORK EXPERIENCE,
JOB READINESS TRAINING, AND OTHRER COMPCNENTS IDENTIFTED IN
CACH INDIVIDUAL COUNTY PLAMN,
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(b} CLAIMANTS WITH SERIOCUS BARRIERS SHALL PARTICIPATE IK
ACCCRDANCE WITH THEIR ITNDIVIDUALIZED EDP/TRAINING PLANS,

(¢) CLAIMANTS WITH CHEMICAIL DEPENDENCY SHALL PARTICIPATE
1Y ACCORDANCE WITH THFjP INDIVIDUALIZED EDP/TREATMENT PLANS.

(d) FOR FMPLOYABLYE CLAIMANTS WITH SERIOUS BARRIFRE OR
CHEMICAL DEPENDENCY, ¢IU'CCESSIVE MONTHS' PARTICIPATION SHATLL

CONSTST OF SOME OR ALJ, "' THE FOLLOWING COMPONFNTS:
(i) STRUCTUREDL JJOB SEARCH;
(ii) SUPERVISED JOB SEARCH;
(iii) WORK EXPER!ENCE;
{iv) JOB READINI'SS TRAINING;
(v) JOB SKII1.S TRAINING;
(vi) REMEDIAI, EDUCATICN;

(vii) QVFRCOMING CHEMICAI. DEPENDENCY;

{viii) PEER COUNSI'I.ING; AND

(ix) OTHER TRAINING COMPONENTS AS DVWECR1IBED IN THE
CGUNTY PLAN.

{(e) A DESCRIPTIOM OF COCRDINATIOM WITH LOCAL RESOURCES
7O PROVIDE THESE COMPCKLITS IS INCLUDED IN EACH COUNTY PLAN.

(14) IF AT ANY TIMP DURING SUCCESSIVE MONTHS' PARTICIPA-
T1ON IN THE PROJECT WORLK PROGRAM, A SERIOUS BARRIER OR CHEMT-
CAlL DEPENDENCY IS FOUND 2R IDENTIFIED, THAT CLAIMANT WILL MEET
WITH THFE EMPLOYMENT SPRECIALIST 710 HAVE FURTIIER ASSESSMENT DONE
TO DETERMINE IF AN SERIOUS BARPIER OR CHEMICAL DEPENDENCY
LXISTS. AN INDIVIDUAT.JZED EDP/TRAINING/TREATMENT PLAN WIILl, BE
JOINTLY DEVELOPED,

{15) FOR SERJOUS DARRIER OR CHEMTCA}., DEPENDENCY CLATM-
ANTS, TNDIVIDUALIZED PLANS SHALL AIILOW THE CLIENT TO CHOCSE
THE JCR SFEARCH (COMPONENT.

44323 (16) CLAIMANTS Persens  with serious barriers
jdentified in_ the EDP must be willing to participate “in_a
component to assist ther to overcome that THOSE barrierS to
be eliglble for _an adcditional two months of general relief
assistance for basic necessities benefits,

$2v} (17} CLATHANT:S Persons with chemical dependency, as
identified in THE EDP, must be participating OR WILLING TO
PARTICIPATE in an approved program to assist them overcome
their dependency to be eligible for additional two months of
general relief assistance for hasic necessities benefits.

{18) CHEMICAI, DFPFNDENCY SHALL HNOT BE CONSIDERED AS A
GOOD CAUSE REASON FOR 7. WAIVEP OF STATUTORY PENALTIES FOR A
CIAIMANT FAILING TO PARTTCIPATE IN THE PROJECT WORK PROGRAM OR
FCR A CLAIMANT QUITTING A JOB AFTEP AN AFPROVED TREATMENT PIAN
I1AS BEEN STARTED.

#4%(19) Upon application for general relief assistance
for basic necessities, persons who have previously been re-
ferred to (or enrolled in) the project work program, shall be
required to start the entire project work program process

again.
45+ (20) The follcwing supportive services, if necessary
for participant's search for employment, will be provided:
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(a) transportation;

(b} haircuts; ~

(c)  clcthing;

{d} child care; and

() any other eime ITFM necessary to search for employ-
ment.

46+(21) In the initial month of the project work pro-
gram, each participant may be provided up to $25.00 in sup-
portive service payments if need jor such services is iden-
tified in the intake interview. ) —

(a] _After the 1nitial month of project work rogram,
each participant may receive up to $/5.00 per month supportive
service payments, if exceptional need is identified in their
employability development plan.

{b) Supportive service payments may be made to the par-
ticipant or actual service provider.

{c}) Childcare payments are excluded from the above sup-
portive service Jlimits, If childcare i1s necessary for par-
ticipation in project work, up to $160,00 per child per month
may be provided. Childcare payments must be made by voucher
to the childcare provider.

{d) A pareterpant CLAIMANT may be provided ten cents
(10¢) per mile for actual miles driven:

(1) trensportation is determined to be 2 necessary

support servicer
131 the partiespant CIAIMANT uses their own vehicle

for transportation; and

(iii) __the total claimed does not exceed the limits on
reimbursement set above. o

{F}¥--Ail--emproyeble-—claimants-of -generat-relict-assis—
tanee-for-basic freoessities ainr L e —regutred -ro-regtster~for
empleyment—at-the-iecal-job-service-offzeey-maintatn-an-getive
Job-registration-fitey-and-accept-any-avaziabic-empioymene—feor
as-long-as- they- contifrue o receive —general-relteft—asaistance
for-baste-necessitrea-benefitay o

AUTH: Sec. 53-2-201, 53-2-803, and 53-3-114 MCA
IMP: Sec. 53-3-304, 53-3-305, 53-3-822 MCA

6. The Department has thoroughly considered all commen-
tary received:

Numerous style and structural changes have been incor-
porated in this adoption and amendment. In several cases
there have heen additicons to or deletions from the statutes
relied upon as authority. A claimant willing to participate
in a proper treatment program for chemical dependency will now
be allowed six months of eligibility. Later proposals may
allow a further three months of eligibility for the chemically
dependent. Many of thesc changes were suggested by the legis-—
lative council's staff.
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COMMENT: The department should reconsider making the benefit
issuance date the 16th of the month,

RESPONSE: The department concurs., The 5Ist Montana Legisla-
ture enacted 53~3-322, MCA which allows henefit issuance after
performance. The intent of that statute can be implemented by
requiring that employable claimants whe were not eligible in
the previous month tc perform before henefit issuance, Cf
course, no henefits will he issued until eligibility has been
determined.

Counties will continue to issue benefits to all house-
holds with estahlished eligibility on their normal schedule.

COMMENT: The transition-to-work allowance would work better
if the amount was increascd and if it was granted for intra-
state moves.

RESPONSE: The department concurs and has modified Rule I to
Increase the potential amount a household could receijve to an
amount equal to four month's benefits. The logic is that that
arount equals the amount an employable claimant/hcusehold
could have received in a calendar vear. Savings should still
be realized bhecause acceptance of the allowance elirinates
general relief bhenefits of all types for sixteen months.

This allowance will Le availahle for both interstate and
intrastate moves. Tt is felt that anything that assists needy
Montanans in relocating to verified employment is a posjtive
step towards self-cufficiency.

COMMENT: The department's decision to follow a market based
employability assessment i« not supported by 53-3-321, MCA.

RESPONSE: Section %3-3-321, MCA reqguires assessment of claim-
ants who have seriovs barriers to empleyment or suffer from
chemical dependency. These assessments are carried out in
several distinct steps.

Persons claiming they have bharriers to employment will be
assessed by an employment specialist. Some barriers that are
not claimed may be identified by the department's employment
specialist or by the marketplace. In all cases a course of
action is followed to make the person jobh ready as soon as
possible,

In addition, perscons who either claim to be or are ob-
served to he chemically dependant will be assessed by a chemi-
cal dependency counselor. A treatment plan will be decided
upon with the goal of raking the person job ready as soon as
possible.

Persons with either a serious barrier to employment or
whe are chemically dependent will be required to participate
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in training, treatment and either job search or work experi-
ence training, at their option, for a full forty hours a week.
It is hoped that many will opt to seek work during this period
because studies have shown that many of these individuals can
work and work will provide a hetter income and a hetter self
image for them,

COMMENT: Chemically dependent persons may fail to participate
tully in all mandatory programs. Will they receive the pen-
alties required by 53-3-305, MCA?

RESPONSE: The department recognizes that chemical dependency
1s & separate category requiring treatment. Therefore, the
department will grant a good cause exemption for a failure but
only if the failure is clearly caused by the chemical depen-
dency. After the person's treatment plan is established, his
failure to participate will not be excused,

Chemically dependent public welfare claimants will have a
difficult time in improving their lct if they do not fully
cooperate., To excuse their failure makes the state merely an
"enabler" and therefore, part of the problem. Consequently,
cur stance of "firm but fair" is judged best able to guide
these claimantsz toward self-sufficiency.

COMMENT: The proposed rules fail teo dJdemonstrate that the
department is coordinating its general relief program with
other available governmental and community programs, Such
ccordination is necessary to utilize 211 available resocurces
efficiently.

RESPQONSE: The legislature has always been clear in its intent
that the general relief program not be duplicative. See
53-3-121 and 53-3-207, MCA, The statement of intent to the
51st Montana legislature's SB 128 makes it clear that avail~
able resources are to be coordinated.

The department believes that the rules demonstrate the
expected coordination. The exact language of SB 128 was not
reiterated, but 2-4-305(2), MCA prohibits that.

The twelve state assumed counties have all developed
their own different versions of the project work programs.
The different communities have different resources available.
The individual plans set out leocally available resources and
indicate how they will be coordinated. Such coordination is a
part of the internal management of the programs, but does not
fit the definition of that which needs to be "in a rule. See
2-4-102(10), MCA. There will be coordination to utilize com-
munity resources and other availahle programs,
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CCHMENT: The program will fail because no jobs are out there,

RESPONSE: This department believes there are unfilled jobs
that rany public welfare c¢laimants could fill. With training
and treatment more c¢laimants will be eligible for these jobs.

Sometimes the jobs are not where the people are, The
transition-to-work allowance helps remove that barrijer.

Scme jobs are not the preferred jobs but claimants must
remember that experience and success in the job market may
lead to the better jobs,

| A :
o e
"ukm Dprles syga s
Dlrecﬁor, Social and RehabIlita-
tioh Services
Certified to the Secretary of State December 11 , l9g9,
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VOLUME NO. 43 OPINION NO. 44

COUNTIES - Calculation of base salary and longevity pay
for sheriffs and deputy sheriffs;

COUNTY COMMISSIONERS = Calculation o¢f base salary and
longevity pay for sheriffs and deputy sheriffs;

COUNTY OFF1CERS AND EMPLOYEES - Calculation of base
salary and longevity pay for sheriffs and deputy
sherifis;

PEACE OFFICERS - Calculation of base salary and
longevity pay for sheriffs and deputy sheriffs;

SALARIES - Calculation of base salary and longevity pay
for sheriffs and deputy sheriffs;

SHERIFFS - Calculation of base salary and longevity pay
for sheriffs and deputy sheriffs;

MONTANA CODE ANNOTATED ~ Sections 7-1-2111, 7-4-2503,
7-4-2508, 7-4-2510;

OPINIONS OF THE ATTORNEY GENERAL - 43 Op. Att'y Gen. No.
34 (1989), 39 Op. Att'y Gen. No. 78 (1982), 39 Op. Att'y
Gen. No, 65 (1982), 39 Op. Att'y Gen. HNo. 21 (1981).

HELD: 1. The "base salary" of a sheriff under section
7-4-2503, MCA, 1is based on the class of the
county and the county's population. For
purposes of calculating longevity payments for
sheriffs, total years of service with the
sheriff's department are included.

3

The "minimum base annual salary” of a deputy
sheriff or undersheriff for purposes of
determining longevity payments under section
7-4-2510, MCA, is based on the sheriff's base
salary as set forth in section 7-4-2508, MCA.
Each year of service with the sheriff's
department is included when calculating
longevity payments for a deputy sheriff or
undersheriff.

November 28, 1989

David L, Nielsen
Valley County Attorney
P.0O, Box 1187

Glasgow MT 59230

Dear Mr. Nielsen:

You have requested my opinion on the following
questions:
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1. What amounts are included in the "base
gcalary" for purposes of computing
longevity pay for county sheriffs, and is
the longevity payment applied

retroactively to include years of service
completed before July 1, 1989, the date
of effect of the recently-adopted House

Bill 4407
2. What amounts are included in the "minimum
base annual salary" for purposes of

computing longevity pay for deputy
sheriffs or undersheriffs, and is the
time of service completed by a deputy
prior to the effective date of the
longevity statute included for the
purpose of computing lungevity pay?

Longevity pay for sheriffs, addressed in section
7-4-2503(2) (c), MCAh, 1is based on the sheriff's "base
pay,” as defined in section 7-4-2503(1), MCA, as amended
by House Bill 440 in 1989. The longevity pay of deputy
sheriffs and undersheriffs is provided for in section
7-4-2510, MCA, and involves a formula based on the
"minimum  base annual salary of the deputy or
undersheriff,"

I have researched the relevant statutes, §§ 7-4-2503 and
7-4-2510, MCA; the legislative history of House Bill 440
amending section 7-4-2503, MCA; and Opinions of the
Attorney General, including 39 Op. Att'y Gen. No. 21 at
82 (1981), 39 Op. Att'y Gen. No. 65 at 242 (1982), and
39 Op. Att'y Gen. No. 78 at 299 (1982). Based on my
research, I come to the following conclusions.

Base salary for county sheriffs under section
7-4-2503(1), MCA, 1is dependent upon two factors: the
class of the county and the population of the county.
In counties of the first through fifth <c¢lasses a
sheriff's annual base salary is equal to $14,000 plus
$10 for each 100 persons in the county. In counties of
the sixth and seventh classes, a sheriff's base salary
is egual to $12,000 plus $20 for each 100 persons in the
county. In section 7-4-2503(1), MCA, subsection {(a)
defines base salary for sheriffs in one set of counties
and subsection (b) represents the definition of base
salary for county sheriffs in another set of counties.

This statutory lanquage is clear and unambiguous. With
a statute speaking for itself, there is nothing to be
construed. State v. Hubbard, 39 Sst. Rptr. 1608, 1611,
649 P.2d 1331, 1333 (1982}, Howoever, even if one were
to argue that the language is not clear and unambiguous,
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the legislative history including supplemental
information provided to the House Committec on State
Administration wupon discussion of House Bill 440
supports the above discussion. The information provided
to the House Committee included a typical calculation of
a sheriff's salary.

The committee members were told that a sheriff's base
salary is dependent upon and determined by two factors:
(1) the c¢lass of the county which is based on the
county's taxable value (§ 7-1-2111, MCA) and (2) the
population of the county. This representation to the
Committee evidences the Committee's intent and
expectations as to how the calculation of base salary
was to be made. Minutes of the House Committee on State
Administration, February 10, 1989 (here¢inafter Minutes).
While dictum in 39 Op. Att'y Gen. No. 65 suggested a
different approach to calculation of base salary, the
legislative intent is clear and uneguivocal.

The second part of your first question concerns whether
or not longevity payments apply retroactively to include
years of service completed prior to the enactment and
effective date of House Bill 440. The legislative
history showing legislative intent and discussion by the
House Committee on State Administration included the
following information:

COMMENTS QN THE BILL

According to testimony, the intent of the bill
is to give sheriffs the same lonygevity payment
that deputy sheriffs currently receive.

Under this bill, a sheriff would receive a
longevity payment equal to 1% of his base
salary of each year of service with the
sheriff's department. ([Minutes.]

An illustration was made to the Committee involving a
sherif{ who had ten years of service. The Committee
indicated that arter enactment of this amendment, the
computation of longevity for the sheriff used in the
example would require multiplication of a dollar figure
by ten, Thus, it seems clear the Committee intended
that the longevity payment be based on a sheriff's total
years of service and not merely years of service
performed after July 1, 1989,

Your second question involves section 7-4-2510, MCA.
The calculation of compensation for an undersheriff is
"95% of the salary of that sheriff" not including
longevity payments oOr payments {for hours worked
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overtime. § 7-4-2508(1), (3), MCA. For a deputy
sheriff, the statutory scheme 1is based on county
population and a percentage of the sheriff's salary.
§ 7-4-2508(2) (a), MCA, This question has been answered
by a prior Attorney General's Opinion, 39 Op. Att'y Gen.
No. 21 at 82 (1981). The "minimum base annual salary"
of a deputy sheriff or wundersheriff for purposes of
determining longevity payments under section 7-4-2510,
MCA, 1is based on the sheriff's base salary as set forth
in section 7-4-2508, MCA.

A recent Attorney General's Opinion, 43 Op. Att'y Gen.
No. 34 at 4 (1989), answers your final question
regarding the calculation of the years of service of
undersheriffs and deputy sheriffs and longevity pay.
That opinion points out that each year of service with
the sheriff's department is included when calculating
longevity payments for a deputy sheriff or undersheriff.

THEREFORE, IT IS MY OPINION:

1. The "base salary" of a sheriff under section
7-4-2503, MCA, is based on the class of the
county and the county's population. For

purposes of calculating longevity payments for
sheriffs, total years of service with the
sheriff's department are included.

2. The "minimum base annual salary" of a deputy
sheriff or wundersheriff for purposes of
determining longevity payments under section
7-4-2510, MCA, is based on the sheriff's base
salary as set forth in section 7-4-2508, MCA.
Each year of service with the sherifi's
department is included when calculating
longevity payments for a deputy sheriff or
undersheriff.

Sincerely,

Mm Qa u‘ug-

MARC RACICOT
Attorney General
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VOLUME NO. 43 OPINION NO. 45

JUVENILES - Application of registration requirements of
Sexual Offender Registration Act to person under 18
adjudicated delinquent pursuant to Youth Court Aact;
YOUTH  COURT ACT - Application of registration
requirements of Sexual Offender Registration Act to
person under 18 adjudicated delinguent pursuant to Youth
Court Act;

MONTANA CODE ANNOTATED - Sections 41-5-206, 45-2-101,

HELD: A juvenile who is adjudicated delinguent under
the Youth Court Act and whose case has not
been transferred to district court is exempt
from the registration requirement of the
Sexual Offender Registration Act.

November 29, 1989

Curt Chisholm, Director
Department of Institutions
1539 11th Avenue

Helena MT 59620

Dear Mr. Chisholm:

You have requested my opinion concerning the following
question:

Does the registration portion of the Sexual
Offender Registration Act apply to a person
under 18 who has been adjudicated delinguent
pursuant to the Youth Court Act, but whosge
conduct, had he been an adult, would have been
a violation of the offenses enumerated in the
Sexual Offender Registration Act?

The 1989 legislative session enacted chapter 293,
entitled the Sexual Offender Registration Act (SORA).
Under section 5 of SORA, a sexual offender is required
to register with the chief of police or the county
sheriff within 14 days of entering a county of
residence. A person subject to this registration
requirement must comply for a period of ten years after
conviction under section 7.

The new act does not include an express statement of

purpose, although the purpose may be implied from
section 9 of SORA, which states:
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Sentence upon conviction--restriction on
employment. A judge sentencing a person upon
conviction of a sexual offense shall, as a
condition to probation, parole, or deferment
or suspension of sentence, impose upon the
defendant reasonable employment or
occupational prohibitions and restrictions
designed to protect the class or classes of
persons containing the likely victims of
further offenses by the defendant.

The original draft of this section reveals that
ovcupational prohibitions were aimed particularly at
child day care facility and school district employees,
which suggests that one of the purposes of the Act is
the prevention of potential contact between known sexual
vffenders and children.

Given this purpose, it could be argued that the
Legislature's concern for protecting children extends
not only to sexual offenders over the age of 18, but
also to sexual offenders under 18 years of age whose
cinployment puts them in close contact with children. 1In
light of the ten-year registration period, these sexual
offenders could be prevented from entering the target
employment areas well into their adulthood, thereby
furthering this purpose of SORA. However, I am
constrained to  conclude that SORA's registration
requirement is not intended to extend to youths
adjudicated delinquent under the Youth Court Act because
oi the definition of a sexual offender under SURA.

A sexual offender is defined in SORA as "a person who
has been convicted of a sexual offense" under section 2,
subsection 2 of the Act. A conviction is defined in
section 45-2-101, MCA, of the criminal code as follows:

(15) "Conviction" means a judgment of
conviction or sentence entered upon a plea of
guilty or upon a verdict or finding of gquilty
of an oftense rendered by a legally
constituted jury or by a court of competent
jurisdiction authorized to try the <case
without a jury.

Unlike the conviction procedure of the criminal code,
the Youth Court Act 1is based upon an adjudication
process which 1is norcriminal in  nature. Section
41-5-106, MCA, provides:

No placement of any youth in any state youth

correctional facility under this chapter shall
be deemed commitment to a penal institution.
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No adjudication upon the status of any youth
in the jurisdiction of the court shall operate
to impose any of the civil disability imposed
on a person by reason of conviction of a
criminal ofrfense, nor shall such adjudication
be deemed a criminal conviction, nor shall any
youth be charged with or convicted of any
crime in any court except as provided in this
chapter. Neither the dispousition of a youth
under this chapter nor evidence given in youth
court proceedings under this chapter shall be
admissible in evidence except as otherwise
provided in this chapter.

Given that an adjudication of delingquency under the
Youth Court Act is not to be deemed a criminal
¢conviction unless the matter 1s transferred to a
district court under section 41-5-206, MCA, a youth
adjudicated delinquent under the Act cannot Dbe
considered a sexual offender for purposes of SORA. A
juvenile who is adjudicated delinquent under the Youth
Court Act and whuse case has not been transferred to
district court is exempt from SORA's application.

THEREFORE, IT IS MY OPINION:

A juvenile who is adjudicated delinguent under the
Youth Court Act and whose c¢ase has not been
transferred tou district court is exempt from the
registration requirement of the Sexual Offender
Reygistration Act.

Sincerely,

e o

MARC RACICOT
Attorney General
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VOLUME NO. 43 OPINION NO. 46

PROPERTY, REAL - Applicability of property tax
limitations to water and sewer district assessment
levies;

TAXATION AND REVENUE +~ Applicability of property tax
limitations to water and sewer district assessment
levies;

WATER AND SEWER DISTRICTS ~ Applicability of property
tax limitations to assessment levies;

MONTANA CODE ANNOTATED - Sections 7-12-2301 to
7-13-2303, 15-10-401 to 15-10-412, 15-10-402, 15-10-412,
76=15-515, 76-15-623;

MONTANA LAWS OF 1989 - Chapter 662;

OPINIONS OF THE ATTORNEY GENERAL ~ 42 Op. Att'y Gen. No.
73 (1988), 42 Op. Att'y Gen. No. 21 (1987);

REVISED CODES OF MONTANA, 1947 - Section 16-4524.

HELD: The property tax limitations in sections
15-10-401 to 412, MCA, apply to assessment
levies pursuant to section 7-13-2302, MCA, by
a water and sewer district for the purpose of
repaying a general loan obligation even if
such district has never previously exercised
its levy authority under that provision.

December 7, 1989

Thomas R. Scott

Beaverhead County Attorney
2 South Pacific, CL #2
Dillon MT 59725-2713

Dear Mr. Scott:

You have requested my opinion concerning the following
question:

Do the property tax limitations in sections
15~10-401 to 412, MCA, apply to a water and
sewer district which, although formed in 1971,

has never utilized its levy authority under
section 7-13-2302, MCA, where the proposed
levy will be used to repay a federal Ilocan?

I conclude that water ond sewer district levies under
section 7-13=2302, MCA, to satisfy expenses of the kind
involved here do constitute property taxes within the
scope of sections 15-10-401 to 412, MCA, and that the
limitations in those provisions apply to any such
district created prior 1o 1986 even though it has never
previously utilized its levy authority.
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The Beaverhead County Water and Sewer District serving
Wisdom, Montana was created in 1971. Since formation it
has relied exclusively on income from water-user service
charges fixed pursuant to section 7-13-2301, MCA, to
finance its operations. The district's board of
directors, however, has recently determined that use of
an assessment levy pursuant to section 7-13-2302, MCa,
is necessary to meet federal loan repayment obligations.
There is no indication that the expenses of the loan
repayment can be segregated on the basis of specific
benefits conferred upon particular parcels of property
as opposed to the district as a whole. The instant
issues are thus whether such a levy would constitute a
property tax within the scope of Initiative No. 105
(codified at sections 15-~10-401 and 15-10-402, MCA) and
the «clarifying legislation contained in sections
15-10-411 and 15-10-412, MCA, and, if so, whether the
limitations in those provisions apply to a taxing unit
which, while in existence prior to tax year 1986, has
never used its levy-authorization powers. I note that
the proposed use of the income from the 1levy is
unrelated to the payment of principal or interest on
bonded indebtedness and that applicability of the
exception in section 15~10~412(8)(c), MCA, for "levies
pledged for the repayment of bonded indebtedness" need
not be considered.

Water and sewer districts are authorized to finance
their activities through service charges and assessment
levies. §€§ 7-13-2301, 7-13-2302, MCA. Service charge
amounts derive from the sale and distribution of water
to the district's users (§ 7-13-2301(1), MCA) and, as a
general matter, are based upon rates which "will pay the
operating expenses of the district" (§ 7-13-2301(2),
MCA). Assessment levies may be utilized "[i]f from any
cause the revenues of the district shall be inadequate
to pay the interest or principal of any bonded debt as
it becomes due or any other expenses or claims against
the district{.]" § 7-13-2302(1), MCA. The amount of
the levy with respect to a particular parcel of land
must be predicated on either the ratio of such parcel's
acreage to the total assessed acreage or the ratio of
the parcel's taxable valuation to the total valuation of
assessed lands. § 7-13-2303(1), MCA. Water and sewer
districts should thus ordinarily attempt to discharge
their financial obligations through service charges and
resort to assessment levies only when revenues from user
fees are insufficient to satisfy outstanding debts and
provide suitable cash reserves. It is also clear that
assesgment levy amounts need not be related to the
actual benefit conferred upon a particular parcel of
property by the district, since neither the parcel's
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relative size nor ity relative taxable valuation is
necessarily an accurate neasure of such benefit.

Iin 42 Op. Att'y Gen. No. 73 (1988}, Attorney General
Greely held that regular and special assessments by
conservation districts under sections 76-15-515 and
76-15-623, MCA, were properly characterized as taxes
subject to the property tax limitations in sections
15-10~401 to 412, MCh. The individual taxpayer's
liability under either form of assessment was predicated
upon the property's taxable valuation. The controlling
consideration in that opinion was whether the levies
were intended "'to componsate the district for benefits
directly conferred upon a particular piece of property
within its jurisdiction in direct proportion to the cost
of thouse benefits[.]'" Id., slip op. at 3 (quoting from
42 Op. Att'y Gen. No. 21 (1987)). Because no direct
correlation existed between the amount of the assessment
and the value of the benefit bestowed on the assessed
prouperty, conservation district levies were deemed taxes
subject to the limitations,

42 Op. Att'y Gen, No. 73 governs presently with respect
to the first issue. ns developed above, a water and
sewer district board of trustees 1s required under
section 7-13-2301(2), MCA, to establish water service
rates sufficient to pay the district's expenses, and an
assessment levy under section 7-13-~2302, MCA, is
approupriate only when the service charges are inadequate
to satisfy the district's expenses. The levy is
assessed on the basis of proportional land size or
valuation and without reference to whether the amount
taxed bears a direct relationship to the benefit
specially conferred on the particular taxpayer's
property. In this respect, water and sewer districts
are therefore situated almost identically to
conservation districts.

1 am aware that Parker v. County of Yellowstone, 140
Mont. 538, 374 P.2d 3:z8 (1962), apparcently construed a
levy under section 16-4524, R.C.M, 1947, the predecessor
provision to section 7-13-2302, MCA, to be an assessment
and net a tax, There  the Montana  Supreme Court
confronted a claim that section 16-4524, R.C.M. 1947,
was unconstitutional because it delegated to a water and
sewer district the power to tax without regard to the
benefits conferred on the taxed property. The Court
rejected this c¢laim, concluding that the evidence
supported the district court's finding that all property
within the district would be benefited by at least the
amount planned to be expended. 140 Mont., at 544-46, 374
P.2d at 331-32. I do nrot consctrue Parker, however, as
standing for the proposition that all levies under
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section 7-13-2302, NCA, are properly viewed as special
assessments. The contrary would seemingly be the rule,
I accordingly find it inappropriate to expand Parker
beyond its facts--i.e., beyond a case where a
demonstrably close relationship exists between the
assessment levy amount and the economic benefit actually
conferred upon the taxed property by the expense giving
rise to the levy. Under the facts here that close
relationship does not exist, since the assessment's
purpose is to meet general loan repayment obligations.

The second issue raised by your question is whether the
proposed levy is exempt from the property tax limitation
provisions because the water and sewer district has
never used its taxing authority under section 7-13-2302,
MCA. Section 15-10-402(1), MCA, unambiguously
proscribes any taxing jurisdiction from imposing taxes
in excess of "the amount levied for taxable year 1986"
with respect to most forms of property. Although that
proscription has been modified somewhat by the
Legislature, those changes constitute only exceptions to
the general prohibition. Attorney General Greely
accordingly concluded that the 1literal language of
section 15-10-402(1), MCA, governed with respect to the
analogous guestion of whether the tax limitation
provisions applied to a taxing unit which had levied an
unusually low amount in 1986 because of a budget surplus
from a previous year. 42 Op. Att'y Gen. No. 21, slip
op. at 9-10. While such a result may appear
inequitable, it is nonetheless the only one faithful to
the statute, whose provisions neither a court nor I may
ignore or rewrite. E.g., Reese v. Reese, 196 Mont. 101,
104, 637 P.2d 1183, 1185 (1981} ("the function of the
Court is simply to ascertain and declare what is in
terms or in substance contained [in a statute], not to
insert what has been omitted or omit what has been
inserted"); Chennault v. Sager, 187 Mont. 455, 461-62,
610 P.2d 173, 176 (1980) (same).

My conclusion concerning the second issue is buttressed
by & 1989 amendment to section 15-10-412(2), MCA, adding
the following underscored proviso:

The limitation on the amount of taxes levied
is interpreted to mean that ... the actual tax
liability for an individual property is capped
at the dollar amount due in each taxing unit
for the 1986 tax year. In tax years
thereafter, the property must be taxed in each
taxing unit at the 1986 cap or the product of
the taxable value and mills levied, whichever
is less for each taxing unit, except in a
taxing wunit that levied a tax in tax years
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1983 through 1985 but did pot levy a tax in
1986, 1n which case the actual tax Tiability

for an \ individual property is capped at the

dollar amount due in that taxing unit for the
1985 tax year.

1989 Mont., L., ch. 662, §(1) (emphasis supplied). The
Legislature determined through this amendment to provide
limited relief only o taxing ijurisdictions which
imposed levies for tax vears 1983 through 1985 but not
for tax year 1986--a determination reflecting a
legislative judgment that, in all other situations with
respect to taxing units existing as ot tax year 1986,
the limitation imposed in section 15-10-402(1), MCA, and
restated in section 15-10-412(2), MCA, applies unless

specitically ameliorated by another provision. See
Orlando v. Prewett, 21§ Mont. 5, 10, 70% P.2d 593, 596
(1985) ("[wle will not graft an exception on to a

statute when the language dees not allow for an
exception"); see enerally 2A N. Singer, Sutherland
Statutory Construction § 47.11 (4th ed. 1984) ("[wlhere
there is an express enception, it comprises the only
limitation on the operation of the statute and no other
exceptions will be implied"). The water and sewer
district may therefore impose an assessment levy for the
purposes described earlier only upon compliance with the
resolution and eleciion procedure in section
15-10-412(9), MCA.

THEREFORE, IT IS MY OPINION:

The property tax Iimitations in sections 15-10-401
to 412, MCA, apply to assessment levies pursuant to
section 7-13-2302, MCA, by a water and sewer
district for the purpose of repaying a general loan

obligation even 1if such district has never
previously exerciscd its levy authority under that
provision.

Sincerely,

“Mare Pruiall

MARC RACICOT
Attorney General
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VOLUME NO. 41} OPINION NO. 47

CONFLICT OF INTEREST - Dual trusteeship of volunteer
fire department and fire service area;

FIRE DEPARTMENTS - Dual trusteeship of volunteer fire
department and fire service area;

PUBLIC OFFICERS -~ Dual trusteeship of volunteer fire
department and fire service area;

MONTANA CODE ANNOTATED - Sections 2~2-102(1), 2-2-125,
7-33-2311, 7-33-2401, 7-33-2402, 7-33-4101, 7-33-4109;
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. No.
94 (1988).

HELD: 1. Concurrent trusteeship of both a volunteer
fire department and a fire service arca does
not censtitute a conflict of interest.

2. Trusteeship in a volunteer fire department is
not incompatible with simultaneous trusteeship
in a fire service area.

December 7, 1989

Patrick C. Paul

Cascade County Attorney
Cascade County Courthouse
Great Falls MT 59401

Dear Mr. Paul:

You have requested my opinion concerning the following
questions:

1. Is there a conflict of interest if any
board members or other members of a
volunteer fire department serve on the
board of a fire service area?

2. If board members of a volunteer fire
department can serve on the board of a
fire service area, is there a conflict of
interest if the same board members
constitute a gquorum and a majority of
both boards?

Your questions concern the Fort Shaw Fire Service Area
and the Fort Shaw Volunteer Fire Department, each of
which is governed by a board of trustees composed of
five persons. The two boards share three common
members, Therefore, the same three individuals may
constitute both a quorum and a majority of each board.
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Your questions are prompted by section 7-33-2402, MCA,
which provides as follous:

A fire service area created pursuant to

7-33-2401 may pro ide residents of an area
with:
(1) fire equipnment, housing for the

equipment, and related maintenance, for use by
a fire sgervice agurcy providing service to the
area; or

(2) fire protection by contracting for the
services of a fire service agency.

The Fort Shaw Volunteur Fire Department is a "fire
service agency providing service to the area” within the
meaning of the foregoing statutory provision. Thus
section 7-33=2402, MCA, provides authorization for the
volunteer fire department and the fire service area to
engage in cooperative interaction.

Your specific concern is whether such interaction
constitutes a conflict of interest for the persons
occupying dual trusteeship of these respective entities.
I conclude that dual trusteeship does not implicate the
provisions of Montana's conflict of interest statutes in
this instance.

The standards for the regulation of the conduct of
public officers and employees are set forth in Title 2,
chapter 2, part 1, MCAH. The provisions therein "set
forth a code of ethics prohibiting conflict between
public duty and private interest as required by the
constitution of Montana." § 2-2-101, MCA. The code of
ethics provides advisory principles as well as specific
rules of conduct the violation of which constitutes a
breach of fiduciary duty. Section 2-2-125, MCA,
provides in pertinent part as follows:

2-2-125. Rules of <conduct for local
government officers and employees. (1) FProof
of commission of .any act enumerated in this
section is proof that the actor has breached
his fiduciary duty.

(2) An officer or employee of local
government may not:

(a) engage in o substantial financial
transaction for hi: private business purposes
with a person whom he inspects or supervises
in the course ot hi: official duties; or
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(b) perform an official act directly and
substantially affecting to its economic
benefit a business or other undertaking in
which he either has a substantial financial
interest or is engaged as counsel, consultant,
representative, or agent.

There is no indication that any of the trustees in
question have private business interests which would be
implicated by the activities of the volunteer fire
department and the fire service area. Therefore,
section 2-2-125(2) (a), MCA, has no application in this
instance.

It is clear that the trustees are representatives or
agents of the foregoing entities within the meaning of
section 2-2-125(2) (b), MCA. However, neither of those
entities constitutes a "business or other undertaking"
within the meaning of the foregoing statutory provision.
Section 2-2-102(1), MCA, defines the term "bucsiness" for
the purpose of the statutory code of ethics as follows:

(1) "Business” includes a corporation,
partnership, sole proprietorship, trust or
foundation, or any other individual or

organization carrying on a business, whether
or not operated for profit.

Volunteer fire departments and fire service areas are
governmental entities provided by law. See, e.g.,
§§ 7-33-2311, 7-33-2401, 7-33-4101, 7-33-4109, MCA. The
execution of their statutory function must not be
confused with private business-oriented activity. The
trustees' status as representatives or agents of the
foregoiny entities is not within the purview of section
2-2-125%(2), MCA. Therefore, cooperative interaction
pursuant to section 7-33-2402, MCA, does not constitute
a breach of fiduciary duty under section 2-2-125(2) (b),
MCA, for those occupying dual trusteeship of the
respective governmental entities involved.

The analysis of your questions does not end with the
conclusion that dual trusteeship does not constitute a
conflict of interest in this instance. Simultaneous
tenure in multiple public offices has been a traditional
area of public concern. The holding of incompatible
public offices was prohibited at common law. 63A Am.
Jur. 24 Public 0Officers and Employees § 65. Although
similar, the doctrine of lncompatxble public offices is
perhaps better sulted than strict conflict-of-interest
law for analysi of issues concerning dual office
holding.
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although the reasoning behind each is similar,
incompatibility of office or position fs not
the same as conflict of interest.
Incompatibility of office or position involves
a conflict of duties between two offices or
positions. Of course, this conflict of duties

is also a conflict of interest. But a
conflict of interest can exist when only one
office or position is involvead, that
conflict being between that office or

position and a non-governmental interest.
Incompatibility of office or position requires
the involvement of two governmental offices or
positions. Incompatibility of office or
position may be sufficient for vacation of an
office when conflict of interest is not.

Coyne v. State ex rel. Thomas, 595 P.2d 970, 973 (wWyo.
19;95. The doctrine of Incompatible offices serves the
following interests.

The purposes attributed to such provisions
include: (1} preventing multiple position=
holding, so that offices and positions of
public trust would not accumulate in a single

person; (2) preventing individuals from
deriving, directly or indirectly, any
pecuniary benefit by virtue of their dual
position~holding; (3} aveoiding the inherent

conflict which occurs when an employee's
elected position has revisory power over the
employece's superior in another position; and
(4) generally, to insure that public
officeholders and public employees discharge
their duties with undivided loyalty. 3 E.
McQuillan [sic], Municipal Corporations
§ 12.67 (34 rev. ed. 1982).

Acevedo v. City of North Pole, 672 P.2d 130, 134 (Alaska
1983} . The operation of the doctrine of incompatible
offices is quite simple. Acceptance of a second public
office incompatible with a current public position
vperates as an implied resignation from the latter
position. Mulholland v. Ayers, 109 Mont. 58, 99 P.2d
234, 239 (1940); State ex rel. Klick v. Wittmer, 50
Mont. 22, 144 P. 648, 650 (1914). "See also 42 Op. Att'y
Gen, No. 94 (1988). Public offices are incompatible
under the following condirions:

Offices are "incompatible” when one has power
of removal over the other [citations omitted],
when one is in any way subordinate to the
other |citations omitted], when one has power
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of supervision over the other [citations
omitted], or when the nature and duties of the
two offices are such as to render it improper,
from considerations of public policy, for one
person to retain both [citations omitted].

State ex rel. Klick v. Wittmer, supra, 144 P. at 649-50.

I conclude that the offices of trusteeship of a
volunteer fire department and a fire service area are
not incompatible under the foregoing test. Volunteer
fire departments and fire service areas are separate
governméntal entities. Neither owes its creation or
continued existence to the other. Each lacks any form
of supervisory authority with respect to the personnel
of the other. Finally, there is no indication that dual
trusteeship imposes an insurmountable obstacle to the
proper discharge of the attendant duties thereof.

In view of the foregoing conclusion that dual
trusteeship does not constitute a conflict of interest
in this instance, there 1s no reason to answer your
second question,

THEREFORE, IT IS MY OPINION:

1. Concurrent trusteeship of both a volunteer
fire department and a fire service area does
not constitute a conflict of interest.

2. Trusteeship in a volunteer fire department is

not incompatible with simultanecus trusteeship
in a fire service area.

Sincerely,

Mo M)

MARC RACICOT
Attorney General
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

1s Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a
Iooseleat compilation by department of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencles (Declaratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which list MCA section numbers and
corrasponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Procedure Act for inclusion in
the ARM. The ARM is updated through September 30, 1989. This
table includes those rules adopted during the period October 1,
1989 through December 31, 1989 and any proposed rule action that
is pending during the past 6 month period. (A notice of
adoption must be published within 6 months of the published
notice of the proposed rule.) This table does not, however,
include the contents of this issue of the Montana Administrative
Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through September 30, 1989,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1989 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

I-XIII and other rules - Veteran's Employment Preference -
Veteran's and Handicapped Person's Employment
Preference, p. 1361

2,21.8017 and other rule - Grievances, p. 1997

(Public Employees' Retirement Board)

2.43.302 and other rules - Montana's Retirement Systems -
State Social Security Program - Purchasing Service
Credit - Post-retirement Benefit Adjustments — Return
to Covered Employment After Retirement, p. 1999

(Teachers' Retirement Board)

I-VII and other rules - Crediting Military Service -
Payment of Benefits at Death - Payment of child's
Benefit - Bonuses as Compensation - Correcting Errors
on Wages Not Reported, p. 800, 1276

AGRICULTURE, Department of, Title 4

I-v Production of Mint, p. 1374, 1839

{(Montana Agriculture Development Council)

I-XIII and other rules - Growth Through Agriculture Program,
p. 810, 1190, 1338

4.5.203 Designation of Noxious Weeds, p. 628, 899

4.12.2618 Bond Schedule for Itinerant Merchants, p. 1037, 1482
4.15.101 and other rule - Fees - Agriculture Debt Mediation
Scheduling and Agreement Procedures, p. 807, 1278
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E_AUDITOR itle 6

I-1X Establishment and Operations of a Surplus Lines
Stamping Office - Imposition Upon Transactions of
Surplus Lines Insurance of a Stamping Fee -
Compulsory Membership in a Surplus Lines Advisory
organization, p. 2008

6.6.505 Policy Definitions and Terms, p. 1252

6.6.506 and other rules - Medicare Supplement Insurance
Minimum Standards, p. 1039, 1230, 1301

COMMERCE epartment of, Title

(Board of Athletics)

8.8.2803 and other rules - Prohibitions - Boxing Contestants -
Physician Regquirements -~ Weights and Classes -
Scoring ~ Down - Equipment -~ Judges - Inspectors -
Appeals - Appeal of Decisions of Officials, p. 630,
967, 1483

8.8.2901 and other rules - Boxing Contestants - Down - Fouls -
Appeals, p. 1254, 2046

(Board of Cosmetologists)

8.14.814 and other rules - Fees, Iniiial, Renewal, Penalty and
Refund - Salens - Cosmetological/Manicuring, p. 1062,

1663
(Board of Dentistry)
1 Prior Referral for Partial Dentures, p. 1065

8.16.101 and other rules - Board Organization - Examinations -
Allowable Functions ~ Minimum Qualifying Standards -
Minimum Monitoring Standards - Facility Standards -
Reporting Adverse Occurrences - Fees - Oral Interview
- Applications - Mandatory CPR, p. 942

8.16.402 and other rules -~ Examination - Permit Required for
Administration or Facility, p. 1066

(Board of Hearing Aid Dispensers)

8.20.401 and other rules - Traineeship Requirements and
Standards ~ Fees - Notification of Address Change -
Record Retention - Code of Ethics -~ Disciplinary
Actions - Fines - Hearings - Minimum Testing and

Recording Procedures, p. 694, 1069, 1840

(Board of Horse Racing)

I-VI Superfecta Sweepstakes ~ Tri-superfecta Wagering,
p. 1693

8.22.301 and other rules -~ Simulcast [jorse Racing - Simulcast
Race Meets Under the Parimutuel System for Wagering,

p. 1683

8.22.501 and other rules - Definitions - Parimutuel Exercise
Persons - Jockeys - Pony Persons - Trainers -
Veterinarians - General Requirements - Medication,

p. 635, 968
(Board of Landscape Architects)
8.24.403 and other rules - Applications - Seals - Examinations
- Reciprocity - Suspensions and Revocations -
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complaint Process - Disciplinary Actions - Fines,
p. 698, 1279

(Board of Morticians)

8.30.406 and other rules - Examinations - Fee Schedule -
Jtemization, p. 1624

(Board of Nursing)

8.32.411 Renewals, p. 1627

(Board of Occupational Therapists)

8.35.402 and other rules - Definitions - Applications for
Limited Permit - Pass-Fail Criteria - Fees -
Unprofessional Conduct - Limited Permits -

Reciprocity, p. 819, 1191

(Board of Outfitters)

8.39.504 and other rules - Licensure -- Approved Operations
Plan -~ Conduct =-- Standards of Outfitter and
Profesgional Guide - Conduct -- Additional Required
outfitter Procedures - Outfitter Records, p. 460,

1192
(Board of Pharmacy)
8.40.415 and other rule - Suspension or Revocation - Gross

Immorality and Dangerous Drugs, p. 703, 1193

(Board of Physical Therapy Examiners)

8.42.601 and other rules - Unprofessional Conduct -
Disciplinary Actions, p. 174, 833

8.42.702 and other rules - Reported Violations, p. 463, 833

(Polygraph Examiners)

8.47.404 License Renewal - Date, p. 465, 972

(Board of Public Accountants)

8.54.204 and other rules - Licensing of Public Accountants,
p. 1870

8.54.817 and other rules - Credit for Service as Report
Reviewer - Definitions -~ Filing of Reports -
Alternatives and Exemptions Reviews and Enforcement,
p. 1866

(Board of Radiologic¢ Technologists)

8.56.409 Fees Schedule, p. 430, 753

8.56.602 and other rules - Permit Applications - Course
Requirements - Permit Examinations - Temporary
Permits - Permit Restrictions, p. 949

(Board of Realty Regulation)

8.58.411 Fee Schedule, p. 432, 754

8.58.412 Inactive Licenses - Reactivation of Licenses -
Continuing Education, p. 467, 1339

(Board of Sanitarians)

8.60.408 Minimum Standards for Registration Certificate,
p. 1629

8.60.413 Fee Schedule, p. 2014

(Board of Social Work Examiners and Professional Counselors)

8.61.1601 and other rules - Hours, Credits and Carry Over - Fee
Schedule = Ethical Standards, p. 434, 755

(Board of Speech/Language Pathologists and Audiologists)

8.62.404 and other rules - Speech/Language Pathology and
Audioclogy, p. 1699
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8.62.504 Nonallowable Functions of Aides, p. 645, 1566

(Board of Veterinary Medicine)

I Advisory Committee, p. 952, 1341

8.64.504 and other rules - Annual Renewal of Certificate of
Registration - Continuing Education = Conduct
- Unprofessional Conduct, p. 823, 1195

(Building Codes Bureau)

8.70.104 Incorporation by Reference of the Model Energy Code,
p.- 1070, 1909

(Milk Control Bureau)

8.79.201 Regulation of Unfair Trade Practices, p. 708, 1196

(Financial Division)

I Investment Securities, p. 1377

I-III Application Procedure for Authorization to Engage In
the Escrow Business - Change of Ownership in Escrow
Businesses - Examination of Escrow Business, p. 2015

8.80.102 Banks - Direct Leasing of Personal Property, p. 470,
1280

(Board of Milk Control)

8.86,301 Formula for Fixing Class I Wholesale, Retail, Jobber
and Institutional Prices, p. 1546

8.86.301 Class I Resale Pricing Formula, p. 710, 2047

8.86.504 and other rule - Quota Plans, p. 501, 973

(State Banking Board)

I Application  Procedure for a Certificate of
Authorization to Establish a New Branch, p. 1380
I Application Procedure for Approval to Merge

Affiliated Banks, p. 1302
(Local Government Assistance Divisien)

I Administration of the 1989 Federal Community
Development Block Grant (CDBG) Program, p. 718, 974
I Administration of the 1989 Federal Community

Development Block Grant (CDBG) Program, p. 647
(Board of Investments)

I-IX Montana Economic Development Act - The Conservation
Enhancement Program, p. 1634

I-XVII Economic Development Bond Program - Investments By
the Montana Board of Investments, p. 252, 659

8.97.802 and other rules - Montana Capital Company Act -
Investments by the Montana Beoard of Investments,
p. 1881

8.97.1101 and other rules - Organizational Rule - Forward

Commitment Fees and Yield Requirements for All Loans
- Loan Programs Assumptions, p. 1631

8.97.1502 Interest Rate Reduction for Loans Funded from the
Coal Tax Trust, p. 472, 977

(Board of Housing)

8.111.305 Qualified Lending Institutions, p. 504, 978

(Montana State Lottery Commission)

8.127.101 and other rule - Organizational Rule - Retailer
Commissions, p. 954, 1484

8.127.203 and other rules - Definitions - Retailer Bonding -
buties -~ Revocation or Suspension of License -
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Prizes - On-line Endorsement, p. 2017
EDUCATION 0

(Board of Public Education)

10.55.804 and other rules - Gifted and Talented - Experience
Verification - Class 3 Administrative Certificate,
p. 1072, 2050

10.57.301 and other rules - Endorsement Information - Class
2 Teaching cCertification, p. 312, 662

10.57.401 cClass I Professional Teaching Certificate, p. 1640

10.65.201 Policy Statement on Kindergarten Accreditation and
Schedule Variances, p. 311, 662

(State Library Commission)

I Reimbursement to Librarjes for Interlibrary Loans,
p. 956, 1844

(Montana Arts Council)

10.111.705 Challenge Grants for Permanent Endowment Development,
p. 649, 979

FAMILY SERVICES, Department of, Title 11

11.5.1002 and other rule - Day Care Rates Payments and Parental
Access to Day Care Facilities, p. 1305, 1664

11.14.314 and other rule ~ Group Day Care Home Health Care
Requirements, p. 2020

11.16.120 and other rules - Licensure of Adult Foster Care
Homes, p. 1706

ISH, WILDLIF D P <] epartme o itle

I-VI Paddlefish FEgg Donations, Marketing and Sale,
p. 1383, 2051

I-VI Upland Game Bird Habitat Enhancement Program,

p. 1386, 2054
12.6.901 Water Safety Regulations, p. 1257, 1910
12.6.903 Helena Valley Equalizing Regulations, p. 506, 1281

HEALTH AND ENVIRONM AL SCIENCES epartment of itle 16

I Access of Funeral Directors or Morticians to Copies
of Death Certificates, p. 1480
I Food and Consumer Safety - Temporary Licensing of

Tourist Homes During the Montana Centennial cattle
Drive, p. 720, 980

I-IIT Living Will Procedures for Emergency Medical Services
Personnel, p. 1737

I-v Reports of Unprotected Exposure to Infectious
Disease, p. 1733

I-XV Pretreatment Standards for Discharges Into Publicly
Operated Treatment Works, p. 1457, 2063

I-Xv Licensure Standards for Medical Assistance

Facilities, p. 2349, 479, 663
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I-XXXII Occupational Health - Asbestos Control, p. 1740

I-XXXVIII and other rules - Licensing of Emergency Medical
Services, p. 1712

16.8.807 and other rule - Monitoring and Reporting of Air
Quality Data, p. 1259, 2059

16.8.921 and other rules - Air Quality Permitting of New or
Altered Sources of Air Contaminatjon, p. 181, 315,
756

16.10.601 Temporary Licensing of Tourist Homes During the
Montana Centennial Cattle Drive, p. 1390

16.20.901 and othér rules - Montana Pollutant Discharge
Elimination System, p. 1391, 2060

16.26.102 and other rules - Women, Infants and Children,
p. 2022

16.45.101 and other rules - Underground Storage Tanks =

Reimbursement for Petroleum Storage Tank Release
Clean Ups, p. 1075, 1308, 1912

HIGHWAYS, Department of, Title 18

I Classifying Certain Types of Actions as Categorical
Exclusions, p. 508, 900
I-XX Installation of Motorist Information Signs Along

Interstate and Primary Highways, p. 1641
18.8.510B and other rules - Convoy Moves of Oversize Vehicles -
Flag Vehicle Requirements, p. 2027

INSTITUTIONS epartment of, Title 2

20.7.102 Prisoner Application Procedure, General Statute
Requirement, p., 1767

JUSTICE, Department of, Title 23
I-XLVII Emergency Rules - Gambling, p. 1485
I-L Gambling, p. 1769

8.124.102 and other rules - Emergency Amendment and Adoption -
Video Gambling Machine Rules, p. 1504

(Board of Crime Control)

23.14.401 and other rules - Administration of Peace Officer
Standards and Training - Minimum Standards for the
Employment of Detention Officers - Requirements for
Detention Officer Certification - Referenced Rules to
Apply to Full-time and Part-time Detention Officers,
p. 1559, 2064

23.14.404 and other rule - General Requirements for
Certification - Requirements for the Basic
Certificate, p. 1557, 2065

BOR A INDUSTRY, Department of, Title 24

24.12.201 and other rules - New Horizons Program for Displaced
Homemakers, p. 722, 1198
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24.16.9003 Establishing the Standard Prevailing Rate of Wages,
p. 375, 665

24.16.9009 and other rule - Prevailing Wage Enforcement -
Placing All Prevailing Wage Cases Under Wage Claim
Proceedings, p. 1654

(Board of Personnel Appeals)

I-VIII Review of Wage Claims by the Board of Personnel
Appeals, p. 1656

STATE _LANDS, Department of, Title 26

I-v Department of State Lands' Responsibility to Maintain
State Land Ownership Records, p. 2546, 667
I-XIT and other rules - Disposal of Underground Coal Mine

Waste -~ Individual Civil Penalties - Restrictions on
Financial Interests of Multiple Interest Advisory
Boards, p. 1309

26.4.724 and other rules - Revegetation of Land Disturbed by
Coal and Uranium Mining Operations, p. 1885

VESTOCK, Department o itle
I Notice of Change of Agent Employment Status, p. 511,
1845

32.2.401 and other rules - Requiring a Sheep Permit before
Removal of Sheep from County or State - Fees, p. 1894
32.3.201 and other rules = Regulating Sheep, Bison and Llamas,

p. 1660
NATURAL RESOURCES AND CONSERVATION, Department of, Title 36
I-1I Reject Permit Applications for Consumptive Uses =

Modify Permits for Nonconsumptive Uses in Rock Creek
Basin, p. 1334

I-1I Reject Permit Applications for Consumptive Uses and
to Modify Permits for Nonconsumptive Uses in Grant
Creek Basin, p. 959

(Board of Natural Resources and Conservation)

36.15.101 and other rules - Floodplain Management, p. 727, 1665

36.16.118 Voluntary Transfer of A Reserved Water Right,
p. 1564, 2066

(Board of Water Well Contractors)

36.21.415 Fee Schedule, p. 1790

(Board of 0il and Gas Conservation)

36.22.307 and other rules - Issuance of 0il and Gas Drilling
Permits -~ Public Notice Requirements - Change of
Ownership Requirements ~ Bond Release, p. 1792

36.22.601 and other rules - Emergency Amendment - Public Notice
and Opportunity to be Heard Before Drilling Permits
May Be Issued, p. 1512
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PUBLIC SERVICE REGU Q De tme of itle 38

I-XXIII

38.4.105

38.5.301

and other rule - Establishing Certain Minimum
Standards for the Adeguacy of Telecommunications
Services, p. 377, 1515

and other rules - Intrastate Rail Rate Proceedings,
p. 1796

Filing Requirements for Municipal Water and Sewer
Utilities, p. 743, 981

REVENUE, Depa nt o

[l ]

HoH -

42.6.101

42.

42,
42.
42.
42

42.
42.
42,

42.
42,

12.

15.
15.
17.
.17,

18.
20.
23.

27.
27.

205

106
117
105
114

101
401
117

102
301

Property Tax for Co-op Vehicles, p. 1805

Bad Debt Credit - Special Fuel Dealers - Motor Fuels
Tax, p. 1262, 1847

Prepayment of Motor Fuel Taxes, p. 1264, 2068
Allocation of Accommodation Tax, p. 1164, 1529

Bad Debt Credit - Motor Fuels Taxes, p. 831, 1282
Keylock or Cardtrol Statements, p. 745, 1284

and other rules - Centrally Assessed Property -
Market Value of Pollution Control Equipment, p. 316,
760

and other rules -~ Transfer of Child Support
Collection Rules to Department of Social and
Rehabilitation Services, p. 757

and other rule - Requirements When Licensing is
Subject to Lien, p. 828, 1163

Persconal Income Tax Surcharge, p. 1801

Capital Gain Exclusion for Income Taxes, p. 1266
Computation of Withholding Taxes, p. 1803

and other rule - W-2 Filing Dates for Withholding
Taxes, p. 1268, 1846

and other rules - Property Tax - Reappraisal Plan,
p. 2031

and other rules - Property Tax - Sales Assessment
Ratio, p. 2039

Surtax for Corporations, p. 2044

Distributors Bond for Motor Fuels, p. 1799

Gasoline Seller's License for Motor Fuels, p. 747,
1283

SECRETARY OF STATE, Title 44

I

I-III

1.2.217
1.2.419

24-12/21/89

Interpretive Rule Regarding Facsimile Requests for
Absentee Ballots, p. 749, 1343

and other rules - Fee Schedules for Filing Documents
in the Secretary of State's Office - Facsinmile
Filings - Priority Fees, p. 963, 1342

History Notes - Authority Extensions, p. 652, 901
Filing, Compiling, Printer Pickup and Publication for
the Montana Administrative Register, p. 1806
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I-X

I-X
46.10.304A

46.10.407
46.10.508

46.12.101

46.12.102
46.12.204
46.12.402
46.12.505
46.12.505
46.12.511
46.12.525
46.12.532
46.12.545
46.12.550
46.12.555
46.12.570
46.12.570

46.12.703
46.12.1011

46.12.1201

46.12.1201

46.12.2003

-2316-

I N VIC De ment Title

and other rule - Transfer of Resources for General
Relief Eligibility Purposes, p. 1905

Bona Fide Effort to Sell Non-home Real Property for
Medicaid Eligibility Purposes, p. 561, 882

and other rules - General Relief, p. 602, 884

and other rules - Medicaid Coverage of Hospice
Services, p. 584, 842

AFDC Work Supplementation Program, p. 5, 669
Network Pilot Program in Lewis and Clark County,
p. 751, 1199

Transfer of Resources Rule for the AFDC Program,
p. 1896

and other rules - Eligibility Requirements for the
AFDC Program, p. 1166, 1570

and other rules - A Program for Medicaid Payment of

Medicare Insurance Premiums, Deductibles, and
Coinsurance, p. 569, 835

and other rules -~ Medicaid PpProvider sanctions,
p. 1819

and other rules - Two Per Cent (2%) Increase in

Medicaid Fees for Provider Services, p. 563, 859
Medicaid Sanctions for Intermediate Care Facilities
for the Mentally Retarded, p. 1808

and other rules - Reimbursement for Certified
Registered Nurse Anesthetists' Services, p. 1171,
1848

Diagnosis Related Groups, (DRGs), p. 513, B64
Swing-bed Hospitals, p. 2556, 670

and other rules =~ Outpatient Physical Therapy
Services, p. 597, 868

Reimbursement for Speech Therapy Services, p. 596,
876

and other rules - Occupational fTherapy Services,
p. 1270, 1669

and other rules - Home Health Services, p. 654, 1285
and other rules - Personal Care Services, p. 517, 982
and other rules - Clinic Services Provided by Public
Health Departments, p. 1168, 1850

and other rules - Clini¢ Services Covered by
Medicaid, p. 522, 877

Reimbursement for Outpatient Drugs, p. 515, 879

and other rules - Specialized Nonemergency Medical
Transportation, p. 1811

and other rules - Reimbursement of Nursing Facilities
for Nurse Aide Wage Increases - Oxygen Equipment -
Incorporation of the Patient Assessment Manual -
Other Matters, p. 1814

and other rules - Reimbursement for Skilled Nursing
and Intermediate Care Services, p. 525, 983
Reimbursement for Physician Services, p. 520, 880
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46.12.2003
46.12.3207
46.12.3401
46.13.405

46.25.101
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Updating of Procedure Codes for Physician Services,
p. 548, 881

Ineligibility for Certain Medicaid Benefits Following
Certain Transfers of Resources, p. 1898

Medicaid Coverage of Eligible Pregnant Women and
Infants, p. 550, 883

Low Income Energy Assistance Program (LIEAP),
p. 1174, 1571

and other rules - General Relief, p. 1825
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