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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 2.21.8017 
(3)(c)(i) and 2.21.8018 (9), 
relating to grievances 

NOTICE OF PUBUC HEARING ON 
THE PROPOSED AMENDMENT OF 
ARM 2.21.8017 (3) (c) (i) 
AND 2.21.8018 (9) RELATING 
TO GRIEVANCES 

TO: All Interested Persons. 

1. On December 28, 1989, at 9:00 a.m. in Room 136, Mitchell Building, 
Helena, Montana 59620, a public hearing will be held to consider the amendment 
of ARM 2.21.8017 (3)(c)(i) and 2.21.8018 (9) relating to grievances. 

2. The rules proposed to be amended provide as follows: 

2.21.8017 GRIEVANCE PROCEDURE (1) - (3)(c) remain the same. 
(i) within 20 working days of the grievant's request for final review. 
(ii) - (e) remain the same. 
(Auth. 2-18-102, MCA; Imp. 2-18-102, MCA) 

2.21.8018 HEARING (1) - (8) remain the same. 
(9) The agency head shall issue the final administrative decision within 10 

working days of receipt of the hearing summary. 
(Auth. 2-18-102, MCA; Imp. 2-18-102, MCA) 

3. These rule amendments are necessary because agencies have requested 
clarification as to whether the "20 days" and "1 0 days" refer to "working" or "calendar" 
days. The proposed amendments will answer this question. 

4. Interested parties may submit their data, views, or arguments concerning 
the proposed amendment in writing to: 

Laurie Ekanger, Administrator 
State Personnel Division 
Department of Administration 
Room 130, Mitchell Building 
Helena, Montana 59620 

no Inter than January 5, 19 9 0 . 
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5. Gale Kuglin, Personnel Policy Coordinator, State Personnel Division, 
Department of Administration, Mitchell Building, Helena, Montana 59620, has been 
designated to preside over and conduct the hearing. This hearing will be held on 
December 28, 1989, at 9:00a.m. in Room 136, Mitchell Building, Helena, Montana 
59620. 

6. The authority of the agency to make the proposed amendments is based 
on 2·18·102, MCA, and the proposed amendments implement 2-18-102, MCA. 

Dave Ashley, Acting · tor 
Department of Admiru tration 

Certified to the Secretary of State November 27, 1989. 

23-12/7/89 MAR Notice No. 2-2-181 
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the amendment I 
of 2.43.302, 2.43.404, 2.43.406, l 
2.43.418, 2.43.420, 2.43.423, l 
2.43.430, 2.43.431, 2.43.603, ) 
2.43.605, 2.43.715, and 2.43.716;) 
the adoption of new rules relat- ) 
ing to purchasing service credit,) 
post-retirement benefit adjust- ) 
ments, and return to covered em- ) 
ployment after retirement; and ) 
the repeal of ARM 2.43.416, ) 
2.43.417, 2.43.701, 2.43.702, ) 
2.43.703, 2.43.704, 2.43.705, ) 
2. 43.706, 2. 43.707' 2. 43.708, ) 
2.43.709, 2.43.710 and 2.43.712. ) 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING ON 
THE AMENDMENT, ADOPTION AND 
REPEAL OF THE RULES RELATING 
TO MONTANA'S RETIREMENT 
SYSTEMS AND THE STATE SOCIAL 
SECURITY PROGRAM 

1. On December 27, 1989 at 9:00am in the Board Meeting Room 
of the Public Employees Retirement Division, 1712 Ninth Avenue, 
Helena, Montana, a public hearing will be held to consider the 
amendment of ARM 2.41.302, 2.43.404, 2.43.406, 2.43.418, 
2.43.420, 2.43.423, 2.43.430, 2.43.431, 2.43.603, 2.43.605, 
2.43.715, and 2.43.716 pertaining to the administration of 
public retirement systems and the state social security program; 
the adoption of new rules relating to purchasing service credit 
and post-retirement benefit adjustments in the retirement 
systems; and the repeal of Rules 2.43.416, 2.43.417, 2.43.701, 
2.43.702, 2.43.703, 2.43.704, 2.43.705, 2.43.706, 2.43.707, 
2.43.708, 2.43.709, 2.43.710 and 2.43.712 pertaining to school 
district and seasonal employment service credit in the 
retirement systems and terminating coverage and r~porting 
requirements for the state social security program. 

2. The rules as proposed to be amended provide as follows: 

2. 43.302 DEFINITIONS For the purposes of this chapter, 
the following definitions apply: 

(1) - {3) remain the same. 
( 4 l "full-time employment" means any period of cmFloyment 

in which the member is compensated for at least ~ 160 hours 
during a calendar month; ----

{5) "full-time public service employment" means a period 
of at least ±4G 160 hours of paid employment during a calendar 
month with the state of Montana, or a political subdivision 
thereof, which was not subject to coverage under a 
state-administered retirement system at the time the sen·ice was 
performed and is not otherwise qualifiable for service credits 
in a retirement system; 

ill "inactive member'' means a member who has terminated 
covered employment and has left their contributions and interest 
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nn deposit with the retirement system; 
16) becomes 17) 
p.a) "part-time employment" means any period of employment 

in which the member is compensated for less than ±44 160 hours 
during a calendar month; ---

Renumber 18) through 112) 
114) "termination of employment" means cessation of all 

work related activities and accrual of any benefits attributable 
to that employment. 

115) "survivor" means the designated or statutory 
beneficiary of a member who dies while in membership service; 

ll§l "survivorship allowance'' means a monthly benefit 
payable for life to the survivor of a member who dies while 
serving in covered employment; and 

IH17) "vested" means the member has satisfied any 
statutorily-imposed requirements and has a right to retirement 
e£ ethe£ ea~eratea memeersaip benefits after reaching minimum 
retirement age. 

lAuth. sees. 19-3-304, 19-5-201, 19-6-201, 19-7-201, 19-8-201, 
19-9-201, and 19-13-202 MCA; If1P, Title 19, Chs. 3, 5, 6, 7, 
8, 9, and 13 MCA) 

2.43.404 ~EQUIRED EMPLOYER REPORTS 11) remains the same. 
12) All PERS and sheriffs' retirement system reporting 

officials must report, on a monthly basis, all retired PERS and 
sheriffs' retirement system members employed with their agency. 
This report must include the retiree's social security number, 
last and first name, salary and hours worked. 

13) remains the same. 
lAuth. sees. 19-3-304, 19-5-201, 19-6-201, 19-7-201, 19-8-201, 

19-9-201, and 19-13-202 MCA; IMP, Sees. 19-3-307, 19-3-1106, 
19-5-201, 19-6-201, 19-7-201, 19-8-201, 19-9-202 and 19-13-203 
MCA) 

2.43.406 BASIC UNIT OF SERVICE (1) The year is the basic 
unit for the awarding of service credits and service years for 
all retirement systems. 

(2) Except as otherwise specified by rule or statute·, 12 
months of service credit will equal one year of service credit, 
regardless of the calendar period during which the service 
credits were earned. 

(3) In the case of members with periods of both full-time 
and part-time covered employment with such full-time employment 
being used in the calculation of ''final average salary," 
proportional service credits shall be granted in each calendar 
month where the fraction is the number of hours worked during 
a calendar month divided by ±44 160 hours. In no case may the 
fraction be greater than l. ---

( 4) If a member has only part-time covered employment, 
or if he has both full-time and part-time covered employment but 
such full-time employment is not used to calculate "final 
average salary," a f~ll year ef proportional service credit! 
shall be granted for each year of continuous part-time 
employment £e~ardless ef based upon the months or hours worked 
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during ~ each part-time year and the percentage time worked 
during the "final average salary" computation period. 

lAuth. Sees. 19-3-304, 19-5-201, 19-6-201, 19-7-201, 
19-8-201, 19-9-201, and 19-13-202 MCA; IMP, Title 19; Ch. 3, 
part 5; Ch. 5, part 3; Ch. 6, part 3; Ch. 7, part 3; Ch. 8, part 
3; Ch. 9, part 4; Ch. 13, part 4 MCA) 

2.43.418 ELECTED OFFICIALS 11) and (2) remain the same. 
ill J>.n elected official whose statutory term of office 

ends prior to the 15th of a month may elect to terminate 
retirement system membership effective on the last day of the 
month preceding the end of his term of office. 

lAuth. Sees. 19-3-304, 19-5-201 and 19-7-201 MCA; IMP, Title 
19, Ch 3, part 5 and Chs. 5 and 7, part 3 MCA) 

2.43.420 REQUALIFICATION OF SERVICE ( 1) At any time prior 
to retirement, aa ae~ive member who is statutorily eligible to 
do so, may elect to qualify into his current retirement system 
all or any portion of his previously refunded credits in his 
current or another state retirement system. 

( 2) The foregoing shall not be construed to allow the 
transfer or purchase of credits between two retirement systems 
while the individual is a member of both systems, nor shall it 
allow the transfer or purchase of service into a system by aa 
inae~ive ffieMBeE e£ former member of that system. 

13) In order to qualify the previously refunded service, 
an ~ eligible member must initiate the action through the 
system to which he currently contributes, identifying, in 
writing, the system and the period of employment which is to be 
requalif ied. 

14) through 16) remain the same. 
(Auth. Sees. 19-3-304, 19-6-201, 19-7-201, 19-8-201, 19-9-201, 

and 19-13-202 MCA; IMP, sees. 19-3-509, 19-3-511, 19-3-605, 
19-6-305, 19-7-309, 19-8-306, 19-9-405, 19-9-603, 19-13-404 
MCA) 

2.43.423 QUALIFICATION OF OTHER TYPES OF SERVICE (1) When 
the statutes allow for military, U.S. government, full-time 
Montana public service employment, or other service which is not 
otherwise "creditable service" to be qualified into a retirement 
system, the aeti¥e eligible member will be responsible for 
providing military records or employer certification of such 
service and the compensation received to the board. 

121 through (4) remain the same. 
( 5) The ~ eligible member must have a letter of 

intent on file with the board to qualify all, or a specific 
portion of this service, to be credited to his account. The 
letter of intent will state whether payment for this qualific­
ation of service will be made in a lump sum or in installment 
payments. Such installment payments will be subject to 
additional interest as d~termined by the board and computed over 
the payment period. 

(Auth. Sees. 19-3-304, 19-5-201, 19-6-201, 19-7-201, 19-8-201, 
19-9-201, and 19-13-2'02 MCA; IMP, Sees. 19-3-503, 19-3-505, 
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19-3-510, 19-5-304, 19-6-304, 19-6-305(2), 19-7-309(2), 
19-8-104(3) and (4), 19-8-306(2), 19-8-307, 19-9-403, 
19-9-405(2), 19-13-403, and 19-13-404(2) MCA) 

2. 43.430 PR&\'!GYSL¥ RBF!JllBEtl OUT-OF-STATE OR FEDERAL 
PUBLIC SERVICE ( 1) Fe£ Ute flli£pesee ef EJI:lahfyiR~ liP '£e § 
years ef previe'tlsly rehlRaea pl:lslie serviee iR'£e PBRS, a ~ 
statutorily eligible member must apply, in writing, to the 
retirement division, supplying the following information: 

(a) remains the same. 
(b) name and mailing address of his former public 

retirement system, approximate dates of employment, name of 
employing agency, approximate date of refund, and full name (if 
different) under which he was then employed~ 

l£1 certification by the member's former public employer 
that the member was employed with the employer prior to the 
employer's adoption of a public retirement system, the dates of 
employment, full- or part-time employment status, and weekly or 
monthly hours of employment (if part-time). 

(2) remains the same. 
( 3) The actuarial cost rate will be the current ft&£IMd. 

total cost rate of the system ~ 1. S\ te eBMfe!lsate fe£ 
~se eeleetieR 1 plus simple interest beginning one month from 
the date of initial eligibility for qualifying such service or 
the date on which he completed six years of PERS service, 
whichever is later. !R sel!itiR~J the aet\ta:rial eeet fer a ~i\'eR 
periea, tfie seara May £e11Rti aeiJR ~e a siMple >Hiele e!!; half 
pereent fe:r pllrpeses ef ease iR aemiRisterifll} tfiie pre"ieieRr 

(4) and (5) remain the same. 
(Auth. Sec. 19-3-304 MCA; IMP 19-3-512 MCA) 

2.43.431 SHERIFF'S MILITARY BUY-BACK (1) A member of the 
Sheriffs' Retirement System who elects to purchase military 
service under the provisions of Title 19, Chapter 7 will be 
required to contribute~ 14.67% of salary as of his 16th year 
and as many succeeding years;-as are required to qualify this 
service. 

(Auth. Sec 19-7-201 MCA; IMP 19-7-310 MCA) 

2.43.603 REFUNDS (1) Remains the same. 
(2) correctly completed and submitted refund applications 

will be processed within three weeks after the member's final 
contributions are credited to his account, including termina­
tion payments of sick and annual leave. 

(3) through (8) remain the same. 
(Auth. Sees. 19-3-304, 19-5-201, 19-6-201, 19-7-201, 

19-8-201, 19-9-201, and 19-13-202 MCA; IMP, Sees. 19-3-703, 
19-5-403, 19-6-403, 19-7-304, 19-8-503, 19-9-304, 19-9-602 and 
19-13-602 MCA) 

2.43.605 DESIGNATION OF BENEFICIARY (1) The participant 
shall make the selection of beneficiary, in writing and on the 
form provided by the division for this purpose, dated and signed 
by the participant and eitfier. 
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+a+ witnessed by a disinterested third party who shall 
attest to the voluntary nature of the participant's action~ 
mel'!lee!"s ef t:l=te ~~~:I:! lie empleyeee' 1 peHee ai\EI f if'efit'lltel'e • 
~RifieEI £etirel'fleRt systems), Sf· 

(e) Reta£illea ( fs£ l'fleteel'e ef t'Ae j~BIJ66' , 'lli~tfi•,.•ay pat~ 
e'fte:Fiffe' Sf' ,ar.~e ;,•aFEleRe' retirel'fleRt eyeteJAe). 

(2) The designation of beneficiary shall be effective 
immediately upon receipt by the division. 

(Auth. Sees. 19-3-304, 19-5-201, 19-6-201, 19-7-201, 
19-8-201, 19-9-201, and 19-13-202 MCA; IMP, Sees. 19-3-UOl, 
19-5-602, 19-6-602, 19-7-602, 19-8-702, 19-9-912, and 19-13-903 
MCA) 

2.43.715 ERROR DISCOVERED BY SOCIAL SECURITY ADMINISTRA­
TION (1) If the social security administration (SSA) discovers 
a reporting error for periods up to and including December 31, 
1986 while ~ processing M an individual's claim for 
benefits, a "federal determination of error in state's wage 
reports" will be sent to the reporting official for 
verification. 

(2) remains the same. 
(Auth. sees. 19-1-201 MCA; 1MP, Title 19, Ch. 1, parts 7 and 

8 MCA) 

2.43.716 LATE FILING PENALTIES (1) If the Montana 
social security wage and deposit report and payments for per.!ods 
up to and including December 31, 1986 are not received by the 
state agency by the due dates, the entity will receive written 
notification of state and/or federal interest penalties due and 
payable with the next report. The penalties will have been 
calculated according to the guidelines defined in the "Montana 
social security reporting manual." 

(2) and (3) remain the same. 
(Auth. Sec. 19-1-201 MCA; IMP, Title 19, Ch. 1, parts "7 and 

B MCA) 

3. The rules are proposed to be amended in order to respond to 
new legislation, sunset provisions of previous legislation, and 
in order to clarify provisions of certain rules. 

Legislation enacted during the 1989 Legislature provided that 
elected officials may elect to terminate retirement system 
membership under certain conditions; allowed a PERS member to 
qualify out-of-state service which was not yet subject to a 
public retirement system; changed the contribution rate in the 
Sheriffs' Retirement System; and changed the witnessing 
requirements for designation of beneficiary in the judges', 
highway patrol, sheriffs' and game wardens' retirement systems. 
In addition, federal legislation has terminated the Social 
security reporting and contribution requirements for the state 
after January 1, 1987. 

During the 1987 Legislature, SB 136, required the amendment of 
rules to allow full salary credit . for periods of temporary 
~\R Notice No. 2-2-182 23-12 1/89 
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service reductions due to a budget deficit. This legislation 
sunsetted on July 1, 1989 and the board proposes to return the 
full-time service hours to their prc-SB 136 levels. 

Legislation enacted during the 1989 session also provided for 
post-retirement adjustments for members of three retirement 
systems. Additional definitions are proposed to be amended into 
the current rules in order to define inactive membership, 
survivor, and survivorship allowance in order to administer this 
statute. 

Finally, the board proposes to clarify the manner in which 
service is credited to members with periods of both part-time 
and full-time employment (or periods of employment for less than 
12 months per year), that vested inactive members are eligible 
to purchase service, and the processing time for refunds of 
terminated members' contributions. 

4. The proposed rules provide as follows: 

RULE I. PERS ADDITIONAL SERVICE ( 1) Subject to statutory 
limitations, a person who became a PERS member prior to July 1, 
1989 and who has 5 or more years of membership service may 
purchase 1 full year of additional service credit for each 5 
full years of service credited in the system. 

!2) The cost of each year of additional service will be 
13.4% of the compensation earned by the member during the 
immediately preceding 12 months of membership service. 

( 3) The purchase may be completed through a lump sum 
payment or in monthly installments, which will include interest 
at the rate currently set by the board. ~f making monthly 
installments, a member may purchase only 1 year; after 
completing payments for that year, he may purchase additional 
years based upon his immediately preceding 12 month compensation 
at that point in time. 

(4) Service purchased under these provisions can not be 
counted toward initial retirement eligibility but will be used 
in calculating the amount of the retirement benefit, including 
any early retirement reduction. 

(5) A person who was in receipt of a PERS pension on or 
before July 1, 1989 and who returns to active PERS membership 
on or after March 13, 1989 is eligible to purchase additional 
service after he has returned to active membership for a period 
of at least 12 months. The amount of additional service which 
may be purchased will be based on his total service credits in 
the system, subject to any statutory limitations in effect. 

(Auth. 19-3-304, MCA; Imp. 19-3-513 and HB 235, 1989 
Legislature) 

RULE II. PURCHASE OF FULL-TIME SERVICE BY PART-TIME MEMBERS 
(1) When a member employed on a part-time basis is elig~ble to 
purchase periods of full-time service, the compensation used to 
calculate the cost to purchase such full-time service will be 
the actual part-time compensation earned. 
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(2) If the member later retires with a full-time FAS, the 
full-time service purchased under (1) will be proportionally 
reduced based upon the proportion of time worked when the 
service was purchased. 

(3) A member whose service is reduced under (2) above may 
elect to purchase service to equal full-time by paying the 
difference between the cost actually paid and the cost had the 
member's salary been full-time, plus interest. 

(Auth. 19-3-304, 19-6-201, 19-7-201, 19-8-201, 19-9-201, and 
19-13-202 MCA; Imp. 19-3-503, 19-3-512, 19-3-513, 19-6-304, 19-
7-310, 19-8-304, 19-9-403, and 19-13-403, MCA) 

RULE Ill. POST RETIREMENT ADJUSTMENT ( 1) Post-retirement 
adjustments for PERS, Game Wardens and Sheriff's Retirement 
system retirees will be made in each year that investment 
earnings are available for this purpose. Adjustments made in 
one year will be paid to eligible retirees beginning in the 
succeeding January. 

(2) Eligibility for each post-retirement adjustment will 
be determined from June 30 of the year for which adjustments are 
being made. 

(3) If the eligible retiree or survivor has elected to 
receive an option 2, 3, or 4 retirement allowance, the post 
retirement adjustment must be adjusted using the most recent 
actuarial tables adopted by the Board. 

(Auth. 19-3-304, 19-7-201, and 19-8-201, MCA; Imp. 19-3-1109, 
19-3-1110, 19-3-1111, 19-7-708, 19-7-709, 19-7-710, 19-9-809, 
19-9-810, and 19-9-811 MCA) 

RULE IV. MINIMUM BENEFIT ADJUSTMENT FOR RETIREES WITH PART­
PAID FIREFIGHTER SERVICE ( 1) If a member of the firefighters' 
unified retirement system has only part-paid ~ervice in that 
retirement system, the minimum retirement benefit payable to 
that retiree will be 7.5% of a newly confirmed firefighter's 
salary in the city from which he retires. 

(Auth. 19-13-202, MCA; Imp. 19-13-104(14), 19-13-1007 and 19-
13-1009, MCA) 

RULE V. 
purposes 
receiving 

(a) 
more; and 

RETURN TO COVERED EMPLOYMENT BY RETIREE ( 1) For 
of reemployment, a retiree is cons~dered to be 
a retirement allowance when the individual: 
has not worked in covered employment for 30 days or 

(b) has been issued a retirement check. 
(Auth. Sees. 19-3-304, and 19-7-201, MCA; IMP, 

19-3-1104, 19-3-1106, and 19-7-301(2), MCA). 
19-3-403 (15). 

5. Rule I is proposed to be adopted in order to implement the 
provisions of HB 235 enacted by the 1989 Legislature. The rule 
clarifies that only full years of service may be purchased; that 
only 1 year at-a-time can be purchased when monthly installments 
are made toward purchase of additional service; and that 
additional service purchased may reduce an early retirement 
reduction. In addition, HB 235 as enacted provided for 
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coordination with HB 234. When the statutes were codified, the 
coordination instruction was not followed. Therefore, Rule I 
clarifies that the total cost of purchasing additional service 
is 13.4% of the immediately preceding 12 months compensation. 

Rule II is proposed to clarify the procedure for purchasing 
full-time service by part-time members, providing a mechanism 
for adjustment of service credit should the member change to 
full-time service; and providing a mechanism for such members 
to requalify the service as full-time prior to retirement. This 
rule documents current board policy. 

Rule III is proposed to be adopted in order to clarify the time 
period for which each annual post-retirement adjustment will be 
made and to specify how actuarial adjustments will be made to 
post-retirement adjustments of retirees with option 2 or 3 
retirement allowances. 

Rule IV is proposed to be adopted in order that part-paid 
firefighters be allowed to receive minimum benefit adjustments 
on an equitable basis along with full-paid firefighters. 

Rule V is proposed in order to clarify when a person becomes 
reemployed after retirement for purposes of administering 
limited return to work provisions in the PERS and Sheriffs' 
Retirement System. 

6. The board is proposing to repeal the following rules: 
2. 43.416 regarding service credits for members employed by 
school districts or universities and can be found on page 2-
3136 of the ARM; 2.43.417 regarding seasonal employees and can 
be found on page 2-3136 of the ARM; 2.43.701 regarding 
eligibility of political subdivisions to terminate Social 
security Coverage and can be found on page 2-3181 of the ARM; 
2.43.702 regarding the initiation of proceedings to terminate 
Social Security coverage and can be found on page 2-3181 of the 
ARM; 2.43.703 regarding transmission of certified copy of 
resolution to terminate Social Security coverage and can be 
found on page 2-3181 of the ARM; 2. 43.704 regarding 
authorization of referendum of termination of Social Security 
coverage by the governor and can be found on page 2-3181 of the 
ARM; 2.43.705 regarding notice of referendum for termination of 
Social Security coverage and can be found on page 2-3182 of the 
ARM; 2.43.706 regarding proof of notice of referendum for 
termination of Social Security coverage and can be found on page 
2-3182 of the ARM; 2. 43.707 regarding eligibility to vote in 
referendum for termination of social Security coverage and can 
be found on page 2-3182 of the ARM; 2.43.708 regarding 
certification of results of referendum on termination of Social 
Security coverage and can be found on page 2-3182 of the ARM; 
2.43.709 regarding notice of termination of Social Security 
coverage and can be found on page 2-3183 of the ARM; 2.43.710 
regarding withdrawal of notice of termination of Social Security 
coverage and can be found on page 2-3183 of the ARM; and 
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2.43.712 regarding required reports to be submitted to the state 
by political subdivision covering their employees for Social 
Security purposes and can be found on page 2-3184 of the ARM. 

7. The first two rules are proposed for repeal because they 
are redundant in light of the proposed amendment of ARM 
2.43.406. The remainder of the rules are proposed for repeal 
in light of changes in federal statute which prohibit 
termination of social security coverage and which remove the 
social security collection and reporting responsibilities from 
the states. 

8. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted no later than 
January 5, 1990 to the: 

Public Employees Retirement Board 
1712 Ninth Avenue, 
Helena, Montana 59620 

9. Paul Smietanka, legal counsel for the Department of 
Administration, has been designated to preside over and conduct 
the hearing. 

10. The authority of the agency to make the proposed rules is 
based on sections 19-1-201, 19-3-304, 19-5-201, 19-6-201, 19-
7-201, 19-8-201, 19-9-201, and 19-13-202, MCA, and the rules 
implement Title 19, Sections 1,3,5,6,7,8,9, and 13, MCA. 

By: //1/ /41/' . / ~·/ ~ 

Mona Jamison, resident 
Public Employees' Retirement Board 

Certified to the Secretary of State on November 27, 1989 
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BEFORE THE STATE AUDITOR 
AND COMMISSIONER OF INSURANCE 

OF THE STATE OF MONTANA 

In the matter of the 
adoption of rules regarding 
the establishment and 
operations of a surplus lines 
stamping· office, imposition 
upon transactions of surplus 
lines insurance of a 
stamping fee, and compulsory 
membership in a surplus lines 
advisory organization 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED ADOPTION 
OF RULES GOVERNING 
SURPLUS LINES INSURANCE 
TRANSACTIONS 

1. On January 4, 1990, at 9:00 a.m., a public hearing 
will be held in Room 270 of the Mitchell Building, 111 Sanders, 
Helena, Montana, to consider the adoption of rules r through IX. 

2. The proposed rules do not replace or modify any 
section currently found in the Administrative Rules of ~lontana. 

3. The proposed rules provide as follows: 

BJ.ll&_J PURPOSE A~ (1) In accordance with 
33-2-301 et seq., MCA, the commissioner declares that the 
purpose of [these rules] is to implement Title 33, chapter 2, 
part 3, MCA. Rules I through IX implement 33-2-301. MCA, 
through 33-2-326, MCA, the surplus lines insurance law. 

(2) These rules provide for the establishment of and 
compulsory membership in a surplus lines advisory organization, 
hereinafter called the association, to process surplus lines 
insurance transactions; collect a stamping fee; maintain 
records for inspect ion by the commissioner; compile and 
disseminate lists of eligible surplus lines insurers and 
surplus lines coverages; and encourage compliance by surplus 
lines insurance producers with laws and rules concerning 
surplus lines insurance. 

AUTH: 33-1-313, 33-2-316, MCA 
IMP: 33-2-301 through 33-2-326, MCA 

RULE II DELEGATION OF AUTHORLt¥ (1) Effective January 
1, 1990, the association, under the general supervision of the 
department of insurance, state of Montana, has had delegated to 
it the responsibilities set forth in 33-2-321, MCA. 

AUTH: 33-1-313, 33-2-316, MCA 
IMP: 33-2-301 through 33-2-326, MCA 

.. R!.!!&_U~INATION _Q[_g.lJ~MTRSTQNS ( 1) The association 
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is to examine each submission from licensed Montana surplus 
lines producers to assure accuracy. 

(2) With the exception of the annual statement required 
by 33-2-310, MCA, every Montana surplus lines producer shall 
submit to the association all information required to be filed 
by 33-2-301, et seq., MCA, these rules, or those sections of 
the operating manual compiled by the association which have 
been approved by the commissioner and distributed in compliance 
with Rule VII. Such submissions shall be made by surplus lines 
insurance producers in the manner prescribed by the approved 
sections of the operating manual. 

(3) All such submissions are to be made by licensed 
Montana surplus lines producers to the association on forms 
approved by the commissioner, and shall be submitted to the 
association within 7 working days of receipt by the surplus 
lines producer of the policy or within 30 working days of the 
effective date of the policy, whichever comes first. 

(4) Licensed Montana surplus lines producers shall submit 
the annual statement required by 33-2-310, MCA, and the premium 
tax required by 33-2-311, MCA, directly to the commissioner. 

AUTH: 33-1-313, 33-2-316, MCA 
IMP: 33-2-301 through 33-2-326, MCA 

BJ.il<LJV COLLECTION OF STAMPING FE~ (1) Pursuant to 
33-2-321(5), MCA, the association shall, with the approval of 
the commissioner, collect a stamping fee equalling one percent 
of the base premium, including any monied endorsement, payable 
for each surplus lines insurance policy transacted by its 
members in the state. Such stamping fee shall be earned in 
full as soon as any portion of the premium payable for the 
underlying policy is earned. The commissioner may, by rule, 
reduce the percentage amount of the stamping fee whenever such 
reduction will not impair the association's ability to pay its 
expenses. 

(2) Because such stamping fee does not constitute 
"consideration for insurance" within the meaning of 33-15-102, 
MCA, and thus does not constitute part of the premium for 
surplus lines insurance, a surplus lines insurance producer may 
collect such stamping fee from the insured in addition to the 
premium payable in consideration for the insurance contract. 
Nothing in this section shall operate to exclude any other 
assessment, membership, policy, survey, inspection, service or 
similar fee or charge from the definition of "premium" 
contained in 33-15-102, MCA. 

(3) Both the base premium and the stamping fee of every 
policy of surplus lines insurance transacted in this state 
shall appear on the policy's declarations page and be clearly 
labelled as such. For the purposes of collecting this stamping 
fee only, any inspection fees or placement fees payable in 
consideration of the policy shall be excluded from calculations 
of the base premium. Designation of a base premium for 
purposes of calculating the stamping fee shall not operate to 
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exclude from the definition of "premium" contained in 
33-15-102, MCA, any assessment or membership, policy, survey, 
inspection, service or similar fee or charge in consideration 
of that surplus lines insurance policy. 

(4) The association must collect a penalty from any 
surplus lines insurance producer who does not pay the stamping 
fee on each transaction within 30 days after the date on which 
the association bills the surplus lines insurance producer for 
the stamping fee. Such penalty shall equal 25 percent of the 
amount initially overdue on each transaction plus 1.5 percent 
per month of the accumulated amount overdue on each transaction. 

AUTH: 33-1-313, 33-2-Jl6, MCA 
IMP: 33-2-301 through 33-2-326, MCA 

RULE V ORGANIZATION AND DUTIES OF SURPLUS LINES APVISORY 
ORGANIZATIQN (1) The association, in addition to the 
responsibilities outlined above, shall: 

(a) for the protection of all concerned have its 
articles, by-laws, rules and procedures submitted to and 
approved by the commissioner. Any changes made therein shall 
also be submitted to and approved by the commissioner before 
becoming effective. Any such submission to the commissioner 
under this subsection shall be deemed approved if not expressly 
disapproved within 60 days of the date of submission; 

(b) file with the commissioner, and update annually, a 
list of its members; 

(c) keep complete records of all submissions from its 
members concerning surplus lines insurance transactions; 
provide accurate information to its members and the 
commissioner so that proper tax may be collected on surplus 
lines policies; and forward to the commissioner such 
submissions from surplus lines insurance producers and such 
reports as she requests; 

(d) make its records available at any time for 
examination by the commissioner; 

(e) report through its manager to the commissioner any 
transactions which come to its attention which may not comply 
with 33-2-301, et seq., MCA. 

AUTH: 33-1-313, 33-2-316, MCA 
IMP: 33-2-301 through 33-2-326, MCA 

BULE Vl OPERATING EXPENSES (1) The association's 
expenses may include the expenses of contracting by bid for 
management services and may include establishing reserve 
operating expenses not to exceed the total operating expenses 
incurred in the previous year. During the first full fiscal 
year of its operations under these rules, the association may 
dedicate all stamping fees collected in excess of its actual 
operating expenses to establishing reserve operating expenses. 

AUTH: 33-1-313, 33-2-316, MCA 
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IMP: 33-2-301 through 33-2-3-26, MCA 

RULE VII MEMBERSHIP IN SURPLUS LINES ADVISORY 
QRG8NIZATION (1) Pursuant to authority granted by 
33-2-321(4), MCA, the commissioner hereby orders every licensed 
surplus lines insurance producer, as a condition of continued 
licensure, to join the association within thirty days of either 
the effective date of these rules, or the initial issuance of 
that license to the surplus lines insurance producer, 
whichever comes later. No licensed surplus lines insurance 
producer who joins the association shall be required to pay any 
fees other than stamping fees and any penalty due thereon, 
attend or participate in association events, vote in 
association elections, or provide any other information than 
that required by the association to fulfill its obligations 
under 33-2-301, et seq., MCA, and these rules. 

(2) Upon becoming a member of the association, every 
surplus lines insurance producer shall receive from the 
association, at no cost, a surplus lines operating manual and 
stamp, both approved by the commissioner, and every subsequent 
publication which the association disseminates to its members. 
The association shall publish and distribute to its members all 
amendments to those sections of the operating manual approved 
by the commissioner, and no such amendment shall become 
effective until approved by the commissioner and distributed to 
the association's members. 

(3) The association shall at all times maintain a current 
list of its members available, upon request, to the 
commissioner and shall publish at least annually a complete 
list of its members and make such list available to its 
members, the commissioner, and the public. 

AUTH: 33-1-313, 33-2-316, MCA 
IMP: 33-2-301 through 33-2-326, MCA 

F~Lll___PUBLICATION AND DISTRIB~ {1) The 
association shall publish and distribute to its members at 
least semiannually a complete current list of eligible surplus 
lines insurers provided by the commissioner. 

(2) The association shall publish and distribute to its 
members at least semiannually a complete current list, provided 
by the commissioner pursuant to Rule IX below, of the kinds of 
insurance which cannot be obtained from authorized insurers. 

(3) The association shall produce for each of its 
members, in a form approved by the commissioner, an annua 1 
report complying with the requirements of 33-2-310{2), MCA, for 
a surplus lines insurance producer's annual statement. The 
association shall mail such annual reports to its members prior 
to March 1 of each year, for their review and submission to the 
commissioner. Nothing in this section or in the annual report 
prepared by the association shall relieve a surplus lines 
insurance producer from the duties imposed by 33-2-310, MCA, 
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and 33-2-311, MCA. 

AUTH: 33-1-313, 33-2-316, MCA 
IMP: 33-2-301, 33-2-326, MCA 

RULE IX LIST OF KINDS OF INSURANCE PRESUMED UNOBTAINA~ 
fROM AUTHORIZED INSURERS {1) The commissioner and association 
shall jointly appoint a five-member committee to compile a list 
of the kinds of insurance which cannot be obtained from 
authorh;ed insurers. Such committee shall meet at least 
semiannually and shall consist of four licensed surplus lines 
insurance producers and one staff member of the department of 
insurance, each serving until replaced by the commissioner. 

{2) The committee shall make reasonable efforts to verify 
that the kinds of insurance included on its list cannot be 
obtained from authorized insurers, and the commissioner may add 
or delete kinds of insurance from the list submitted by the 
committee for his approval. 

{3) The committee shall submit a new list to the 
commissioner for her approval on or before December 1 and June 
1 of each year, and once approved the list shall be effective 
for the immediately following period January 1 through June 30 
or July 1 through December 31, respectively. At the 
commissioner's request, the committee shall submit a new list 
in addition to the regularly scheduled semiannual lists, and 
once approved such additional list shall be effective for the 
remainder of the period January 1 through June 30 or July 1 
through December 31 within which it was approved. Unless the 
commissioner expressly disapproves or alters the list within 30 
days after its submission, it shall be deemed approved. 

{4) Once approved, the list shall constitute a conclusive 
presumption within the meaning of 33-2-302, MCA, that any kind 
of insurance appearing thereon cannot be obtained from 
authorized insurers and does not require a diligent search by a 
licensed surplus lines insurance producer. 

AUTH: 
IMP: 

33-l-313, 33-2-316, MCA 
33-2-301 through 33-2-326, MCA 

4, The State Auditor and Commissioner of Insurance is 
proposing these rules because they are necessary to establish a 
surplus lines advisory organization and assist surplus lines 
insurance producers to comply with title 33, chapter 2, part 3, 
MCA. the surplus lines insurance law. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the. hearing. 
Written data, views or arguments may also be submitted to David 
Barnhill, Deputy Commissioner of Insurance, State Auditor's 
Office, Mitchell Building, P.o. Box 4009, Helena, Montana 
59604-4009, no later than January 10, 1990. 

6. David Barnhill, Deputy Commissioner of Insurance, has 

23-12/7/ff9 I·IAR Notice No. 6-29 



-2013-

been designated to preside over and conduct the hearing. 

Certified to the Secretary of State this 27th day of November, 
1989. 
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ST.l',TE OF MUNTAN.l\.. 
DEPARTMENT OF C'OM~IFRCE 

REHIRE TilE BOAHD Of SA'l!L\RIANS 

In the matter of the proposed 
amendment of a rulP pertaininq 
t.o fePs 

NOTirE OF PROPOSED AMENDMENT 
OF fl,60.4l.l FEE SI'IIEIILLf. 

~~I PI' II!, 11: IIE.\H I NG ('(l'ITF:MPLATEil 

TU: All Intf>n•st.ed Persons: 
1. On January b, 1990, thr Budrrt of Sanitarians proposes 

to amend the above-stated rule. 
2. The pr·oposed amendment will re.ld as follow<;: (nPw 

fll'ltter under.lln,.d, rleleted matt .. r int•·l"iin•··dl 

"8.6p_~~I.J. FEE sc:m=;Du~E <ll through (41 will remain t.he 
sarnP. 

(5) R<"n<'Wal G~(h!HI $3~_._Qil 

(61 ,.·Jll rPJOain the sarne." 
Auth: S<~c. 37-l"l-202, ~WA; IM£, Sec. 37-15-]07, 

37-15-308, MI'A 
~f;-~SON: Thu; aMPnrlmPnt is heing proposed t<:> m.1kr• fl"e" 

comm .. n,.uratP With proqr'lm ;u-PCIS •.-ost.s. 

3. Intf•resled persons mar Rubmit the1r data, views or 
arguments concerning the propo"<'<l aMendment in writ 1 nq to 
the Board of Sanitartdns, 1424 - 'Jth Avenu~>, Helena, Mnnt'ln.l 
5'l620-041J7, no later than .l<111U<~ry 4, I <jQQ. 

4. If a p<!rson who is rlin·rtly ,,f(ectr>d hy the propos<>d 
amendment wish"s to ••xpress h1s •lata, view-s or arguments 
orally or in "·ritinq dt a public hedring, he n•ust make wnlt••n 
request for " h••aring and submit thts requ<"st along with 
any comMent" h<> h'ls lo the Bnilrd of s,u!it:ari.•ns, 1424- 9rh 
Avenue. flelt?na, ~lont.Hla 59620-04ll7, no latf'>r than Jannnrv 4, 
1990. . 

5. If the Board recPives requests for a public hearing 
on the propuserl amendment from ,.j I hf"r I 0~ or 25. whi<'llf'>VPr 
is less, of thosr:> PPI·sons who nrP directly affected by the 
proposed amendments, from the Administrative Code Committee of 
the legisli\ture, from a governmental ag,ncy or subdivision nr 
from an associat.1.on having W> les" than 25 ln('mbers who wil I 
be dir••ctly affe<'tf'd, a hear1ng ,.-ill h•• held at: a lat"r 
date. Notir.t> of the hearing will be published in the ~lont.<Hta 
Administrative Register. Ten percPnt of those persons 
directly affeeted has been <let. .. rrttn"d to h•· I"> h.u;ed nn t.he 
154 lirensees in Mont'lna. 

f1Y: 

23-12/7/89 

BOARD nr SA~ITAR!ANS 
S,"\~1 t>.:XT..'\1 ,"\T, CHAIRM,\:-1 

~~~YiK 
i:h;sri~; oi"RF"i;Ti•il 
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STATE OF ~lONTANA 
DEPARTMENT OF COMMERCE 

BEfllRE TllE FINANCIAL f)IVISION 

In thP matter of the proposed 
ad.,pt.ion of rules p<•rt«ining 
to the "PPlication procPdure 
for enqaqinq in the escrow 
buRine~s; c~«nge of ownership 
of bnsinP.ss, nnd examinat in11 
of hu~ineB:R 

TO: All Interest.Nl f'ersons: 

NOTICE OF Pl;JILIC liEARING ON 
TtiE PROPOSED ADOPTION rw NEW 
RULE I APPI,ICATION PRO­
CEDURE FOR AUTHORIZATION TO 
FNGAGF IN THE FSCROW 
RUSTNESS, IJ CHANGE 0~ 

OWNERSHIP IN FSCROW 
BUSINESSES AND III EXAMIN-
ATION Of fS('ROW nttSINfSS 

L On ,T<nlllary 3, 1990, <>t 10:00, a.m., •1 public hearing 
will be hPld in the dnwnRtairs conference room of the Depnrtment 
of C'0mmPrce huildinq, 1424 - 9th Avenue, AelE'na, Mont.'lnn, h> 

•·nnsid••t· the adopt.i.~n of I ht• ab .. ve-st.ated ruiPs. 
2. The pn>posed new rules "ill read as follows: 

"!__ -~I'._E~~!CATl~lN PROf"EDllRE FOR AUTHOR! ZZ\T ION TO ENGAGE IN 
THL f.:S\";~o.w~su~!NE~:? "if).. iiilrsiia;;-t-t~nd in ~ompl i.1"i1Ce-~Tt ti-­
T it le 32, chapter 7, 'ICA, "The Hegulatinn of Escrow Husiness 
Act," all exist1ng or proposed escrow businesses, a~ defin0d 
hy the acct, shall file with the departr1ent of commerce 
~ppl 1ratinns for licen~es to eng~ge in the escrow businesN. 

12) Said applic~tions must be in writing, verifi~d hy 
o,1th, and 1n the form pre>wribed by the director, Applic,<t.inn 
form::< may be obta1ned from t.he Commissioner of financ.-ial 
Institutions, Dep~rt.rnent. of Comrnercf', 1520 East Sixth AVPtllH', 
Hl'lena, Montana 59620-0542, 

13) In addition to l<t.'ltut<>ry quillificiltinns, offiC"fc,rs 
and m~Hlt-lgers of proposPd PRr.row businesses tniJRt demonstrate 
through pa!'t record <~nd pn•sent Rt<ltus as purvPyors of Ps•·t·ow 
servicPs, and as business pPrsons and cttizens, that they 
are likely to operittP their prnpnsecl escrow bu.,ine~R<'S in 
C'nr1pl ianc€' with all ,-.~ppl it·.ihle }dws of the- Rtdt.e and lnc;nl 
<1nvt=-rnml?nts. 
· 14) The director. the comrniRsioner of finilnci<~l 
institutions, and examining pPrRonnel of the fin"nci<~l 
division may gather all iiVililable information relative to 
applications and conduct such invE'stigations as they may 
df'termine ilre warrnnt . .,d to verify the qnillifi•·,ltions of t.h•' 
:q-..pl icant. 

(~) An application fpe of five hundred dollars 
i$500l shall be paid to the Rtate of Montana ill the time of 
appliciltion, and thereafter shill! not be refundable either in 
whr1lP nr in p~rt." 

Anth: Sec, 3:?-7-108, ~tCA; .L'J.!', Sec. 32-7-109, ~ICI\ 

"II CBANGE OF OWNERSUlP IN ESCROW BUSINESS ( 1) In 
th(' eventofa-char\ge--;:;f···owner,.hip of an escrow but<iness. th•• 
bnyertsl .'<hilll file wJth the department of commerce, a n•'" 
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iipplication for a license. for the purpose of this rule, a 
change in 01..-nership wi 11 be de,.med to nccur when a 25% or mor~> 
partn,.rship interest of 25% or more of the outstanding voting 
stock in a corporation is tr~nsfPrred tn .-l new owner." 

Auth: SPC, .12-7-108, MC,'\; 1.~£'. SPc, l2-7-1Jl, ~lCA 

"!JT FXAMTNATION OF FSCROW BUSINFSS Cl) Fxdminations 
of escrow buRlnesses-may be-"f:;;;;;ru-;::-i:-;(i-i)ythe departm,nt of 
coP>mPrcP, finan.-:ial division, wh<>n req11eRI.f'd by thf' licenseE' 
or whPn, in the judgment of thP dirPctor, thf'y are necessary. 
Licf'nRees ~hall he r·hargPd for Pxaminations at il rate Pgual 
to the department's actual costs for Pxaminer wages and travel 
expf'nRes. Ex ami nation fee"' !<h.d I be p.-l i d to tiH• !<lilte of 
Montana with1n 10 days ·of comp!Ptinn nf the examination, 
F.-li lure t.o P"Y tho> ;•xamination fee wi I I result in an ordE-r 
from the director that licensee cease and desist from doing 
busines~ as an escrow bu~<ines~ until the PXamination fee is 
paid, If necessary, the director may apply to the district 
court of thP first judicial dist:nct court of LPwis <~nd clark 
County to enforce compliance." 

Aut.h: SPc. 32-7-108, MC.'I; !J:W. S'"(', 12-7-108, 32-7-122, 
MCA 

RFASON: ThPsP ru!Ps iltP m~ndatPrl by thP ]pgislaturF in 
Chapt;;r 651 nf the Lnws of I 'll!9. 

3. Int~rested pPrson!< mav prFsPnt thPir datA, views 
or arguments, either oraJly or in writing, at the hearing. 
WrittPn dat ... viPWR or argume11ts may colso boe submittf'd to thP 
Fin<~nciill Division, Department of Comrn~rce, 1520 East Sixth 
AvenuP, Helen<~, Mont<~n<~ 59620.no later than January 4, 1990. 

4. Annie M, Rartos, HPlPn-l, Mont-•n;~, hils hPen desiqnated 
to preside n\·pr "nd cnndu"t t h<" h•'" r ltl<f, -

'"~"'"&Z~ MIC AFL L,'LETSON, DIRECTOR 
nE ARTMENT OF COMMERCE 
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STATE UF MONTANA 
DEPARTMENT OF COMMERCE 

FIEFOHf Till' ~IONTANA LOTTERY 

In the matter of the proposed 
arwndment of rules pertaininq 
to definitions, rPtailer bond­
ing, duties, revor~tion or 
suspen~ion of license, •1nd 
prizes and the adoption of a 
nPW rule pertaining to on-ltnP 
endorsPrnPnt 

NOTICE oF PROPOSED AMEND'IENT 
OF 8.127.203 DEFINJTlONS. 
8.127.406 RETAILER BONDJ~G, 
8.127.408 RETAILER DUTI[S, 
8.127.611 REVOCATION OR 
SUSPENSION OF LICENSE, H. 
127.1201 PRIZES AND THE 
ADOPTION OF NEW RULE 1 
ON-LINE ENDORSEMENT 

NO f'llBLIC !I EARl NG CONTHIPL \TED 

TO: All Interrst~ed Persons: 
I. on Januarv 6, 1990, the Mont>lna L.ol tery proposes I" 

·'"'''nd and adopt th;,. above-stilted rules. 
2. The proposer! amendments, <1nd the reasons for thos•· 

anendmPnts, will read ilS fnllow~: !new matter underlinerl, 
rlPlr•t·erl matter lntt"rlinedl 

"fi 0 12]_._~Ql_ ___ IWq~lTJI)NS Ill t.hmugb 141 will remain th,. 

I 5 l "Endon;<"Ment" mean" the S''al attached to the liv•·ns<" 
~h1<jl ;;;,,!_horlzesjl_!~?.fiii;i ,_ n ·seT} _1_2!tery~_Qr.;,~~rl,lle_jj-;;_i<f.t s a_t 
<;! __ f ~-~'?c! .P!~CP _QLI?~si D.P~~, 

I 5 l through ( 9 l will rer.t.l in t.hf" same but will be 
F""nt1!7lb~Cn~rl ( 6 l through <1 0 l. 

(1!_~_-"0n-!J.D..~ __ tjc)<_~!":: P_l~i!!'~-~_!.Qttet"le tic]:t€..L_p_z_-l_~_!:ed hy 
a_ t Pri!'.!D.~UC>~~! ~()_ i2l' -~--I'h"n~ _j_}rl~_,tQ_l! .~'()!!!P!lter ~" 

Auth: Sec. 2J-5-1007, 'lCA; HIP, Sec. 23-5-1016, MCA 
~!' .. ">§illl: This <>mendmf"nl: is behtg proposed to add 

d<>fJnitions for new trorms d"'«<.>ciated with t.he implementilt inn 
and operation of an on-line lottery "Ystetn. 

"A.l27.406 RETl\ILER BONDING Ill Thf> director wlll ll<>t 
r·.-quire a·bc~ndOfinstMit-t.l~;ketor on-line retailers." 

Auth: sec. 23-5-1016, ."'C;\; IMP;-5ec. 23-5-1016. Mr'A 
fl)\.~~.Qt:l: The aMendment 1" being proposed t<> expand t lw 

rtll" to cover bondtng nf new nn-lin<> ret..•ilers. 

"~,_127 .406_l<~_IAJJe~!! _Ql,JTl_~ I 1) Ear·h retailer shall 
agree tn actively promot.;; the sale of ~J Montana lottery 
~~~k~l!'!l p_rnducts_\.:}}~!:!!:~_"!ll!!ls>I.}E':'d__!_Q~~.U and to mainta rn 
a r~>tail.Pr manual, point-of-,.ale materials and displays 111 

a•·r·ordance with instructions of t.he director," 
Auth: Sec. 23-5-1007, MCA; !!'lP, Sec. 23-5-1007, 

2.\-5-1016, MC!I 
RFl\SON: To e~pand th,, ntlf' to rontPI'plate multipl" 

\nttP~~ ~;;ducts. 
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"8.127.611 REVOCATION OR SUSPENSION OF LICENSE/ 
ENDORSEMENT- (i ~-·-After notice:- in writtng:·-;;;,d hearing b"fore 
the commission, the director shall r.,-n,l<e th" licen""' a_n._<l 
endorsement of any p~rson ~ho has: 
···- (,ij through ld) ~ill remain lh .. ;,arne. 

121 1'he dlre<:tor may, aft.f·r a h .. .-~,·ing before the 
commission, suspend or revokE' a Iwense !ln!J!.S!.IC. ~nd_9_rsernent for 
any of the follo~ing reasons: 

(al thrnuqh 141 ~ill rPmaln the "''me." 
Auth: Sec. 23-5-1007, MCA; I~P.· Sec. 23-5-1016, MCA 
REASON: To exp;111d the rule t:o providt> for susp.-nsi.nn or 

re,·ocation- of on-line license Pndorse~u•nts. 

"~ ._! 22._. I ::oi ... J~RIZ§_!? I]) throu<Jh 141 wil 1 remain the 
sclme. 

(5) The lottery may deny a clair1 for a winning ins_tilnt 
or on-line ticket if: 
···----ial-through 1101 will remain t.he ><arne. 

1111 Prizes over $100,000 ~ha~+ ~~be paid in equal 
yearly installments w1thout JntPrest over a P"riod of not more 
than 20 years, as determined by the din~ctor. No inst.a]]roPnt 
may be less than $20,000.00, 

(12) will rPmain the s<1~1e." 

Auth: Se•·· 2:l-'i-I007, ~!C.~; r~w. Sr~c- 2l-5-1007, 
23-5-1022, "'C•\ 

3. Th~ propo~ed ne~ ru!P WI I I re~rl as follows: 

"I 011;-Ll'JE ENDOHSE'IE'JT I II Til•~ director may issu" 
an on-li"n;;-;;;;,j;;;:sem,;;~-i ·t;:;-;;-}ic••ns~d retdi IPr takinq i ntn 
considerat.ion factor~ inc]lJ(lJnq, hut. ll('t I i.mit<>d t_.-,; 

lal hislorv of J.nste~nt ti<:k.-1 ""'"": 
lbl customer eount; 
( e I davs and hours of op•e~·., t.1o11; 
ldl lo;~·at.ion relative to <>ther c·n-1 ine retailen<. 
121 In order to receive an ••n-11ne endorsement a 

licensed reta1ler must enter tntn a formal agreement. with the 
Montana lottery out! ining the coudit i•>ns associated with t ht> 
installation .cutd opf't"dtion of an on-1 ine lottery terminal." 

Auth: S••c. 23-5-1007; !.t!P· Sr•r. 23-5-1007, 23-S-1016, 
MCA 

REASON: To brinCl the lotterv's rules into conforrnitv 
wit.h the Mull .i-stat.e Lot:t ... ,-y J\sso;.tilf i•>n rule!'< for on-! in;. 
gam~ "Lotto•Amer~~~." 

4. InterPsted persons may submit: their data, vie~s nr 
arguments concerning the propoSPd amendments and adoption in 
writing to th• Montana Lottery. 2,25 ~·•rth Montana, H"len.t. 
~lnnt.<lna 596:!ll, no later than .JaJIIJ<Ir\" 4, l'l90. 

5. If a person ioiho i.s dirN't I~· affected by thP prop<>sed 
amendments and adoption ~i~hes t<• E-Xpress his data. views nr 
arguments or.ll ly or tn writ 1ng .-lt: ,, pub I ic- h<>·lring. h•• mu"t 
make 1•ritten rNJUest for a hearinq and suhmtt. this rP•]uest. 
along wit.h iHlV commt--..nf-B h,:. has tr' thp ~1ont·.(ln.l r,,_.t.t.Prv. ~:.2·1 
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!\orth Mqnt.nna, llelt->11.-i, ~h>ntdn.l ')q6:!0, no ldte-r· 1h.-u1 .ldlll.l·~'' 4, 
[<)'1(1, 

6. If the Board recei,-,., t·eqnest.s for a public he,,-,.,,, 
on lhf' propos~·d amendnu,onts and adopl.ion from either J.(H ,., 
25, l•'hichever is Je..,.j, of fli<>Se penmns who at·e directly 
affected by t.lw pt·op«sed anu-·ndments ,,nd adnpt. ion, from tIt 
i\dmJnistrativ•• C"ode Committe<' of the• legislature, from " 
qo\·ern!'IE'Ilt a l "qencv ot· subdivision or from •>ll assoeiat ion 
h.wing no less-thiln 21 mPmb•:rs who will be direr-tly aff•·•-!•·d, 
il he.u·ing will be held at a later <l<~te. Notice of the h•· 11111q 

\,·j 11 he· pub] iHIH:od in t h,-. ~1o11t ·ln~'i i\li~tlnistrativc l\r-'':1ist ,.,,. 

~IONTANi\ LOTTERY 
SF'ENCI-fl Hf:GS'.r:\D, ''lli'\lRMA'l 

'"' UL~ Nl .HAFJ. LETSON, lliRECTUH 
11 PARTMENT m Co~l~IERCE 

MAR Notice No. B-127-6 23-l.~/7/89 
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BEFORE THE DEPARTMENT OF 
F~MILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
proposed amendment of 
Rules 11.14.314 and 
11.14.316 pertaining to 
group day care home 
health care requirements 

TO: All tnterestcd Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 11.14.314 AND 
11.14.316 PERTAINING TO 
GROUP DAY CARE HOME HEALTH 
CARE REQUIREMENTS 

1. On January 4, 1990, at 10:00 a.m., a public hearing 
will be held in the conference room of the Department of Family 
services, 48 North Last Chance Gulch, Helena, Montana, to 
r.onsider the proposed amendment of Rules 11.14.314 and 11.14.316 
pertaining to group day care home health care requirements. 

2. 
follows: 

The Rules as p1·oposed to be amended provide as 

11.14.314 FAMILY DAY CARE HOMES, HEALTH CARE REQUIREMENTS 
Subsection (1) remains the same. 

(2) No child shall be admitted to a family day care home 
except in an emergency before obtaining from the parent the 
"Medical Record of Children Receiving Day Care" prescribed by 
the department stating that he is free from communicable disease 
and that he has been immunized or is in the process of being 
immunized against diphtheria, tetanus, polio, measles, rubella, 
and, if under five years of age, whooping cough. Any child with 
a history of measles is considered immunized. These 
requirements ~ ~ be waived only in the following cases: 
ease ef 

(a) the parent provides a signed statement by a physician 
indicating that immunizations would be contra-indicated for 
health reasonsLQI 

(b) the parent provides a signed and notarized affidavit 
on a form prescribed by the department of health and 
environmental sciences stating that immunization is contrary to 
the religious tenets and practices of the signer. 

ill such medical records for each child shall be kept on 
file at the home.fe~ eaeh ehila 

Subsections ( 3) through ( 9) arc renumbered ( 4) through 
(10), but otherwise remain the same. 

AUTH: 
IMP: 

53-4-503, MCA 
53-4-504, MCA 

11.14.316 GROUP DAY CARE HOMES, HEALTH CARE REQUIREMENTS 
Subsection (l) remains the same. 
(2) No child shall be admitted to a group day care home 

except in an emergency before obtaining from the parent the 
"Medical Record of Children Receiving Day care" prescribed by 
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the department stating that he is free from communicable disease 
and that he has been immunized against diphtheria, tetanus, 
polio, measles, rubella, and, if under five years of age, 
whooping cough. Any child with a history of measles is 
considered immunized. These requirements ~ ~ be waived 
only in the following eases: ease sf 

(a) the parent provides a signed statement by a physician 
indicating that immunizations would be contra-indicated for 
health reasonsL or 

(bl the parent provides a signed and notarized affidavit 
on a form prescribed by the department of health and 
environmental sciences stating that immunization is contrary to 
the religious tenets and practices of the signer. 

(3) such medical records for each child shall be kept on 
file ~the home fee eaeA eAila. 

subsections ( 3) through ( 16) are renumbered ( 4) through 
(17), but otherwise remain the same. 

AUTH: 
IMP: 

53-4-503, MCA 
53-4-504, MCA 

3. Rationale: The Department of Family Services relies 
upon the expertise of the Department of Health and Environmental 
Sciences ( DHES) to provide advice regarding rules and 
regulations relating to health and medical issues for facilities 
that the department licenses. The 1989 legislature amended 
section 20-5-405, MCA, which delineates the DHES' legal position 
regarding immunization for school children. The Department of 
Family Services proposes to amend it's rules regarding 
immunization requirem£-nts for· day care facilities to be 
commensurate with those of DHES. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office of 
Legal Affairs, Department of Family Services, P.O. Box 8005, 
Helena, Montana, 59604, no later than January 5, 1990. 

5. The Office of Legal Affairs, Department of Family 
Services has been designated to preside over and conduct the 
hearing. 

'· .(_, (' ~ ~ , .. ' . 

Director, Department of 
Family services 

'-· 
Certified to the Secretary of State ___ ._, __ .. _' __ ~--·_, _________ , 1989. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.26.102 through 16.26.105, 
16.26.302, 16.26.401 and 16.26.402 

NOTICE OF PROPOSED 
AMENDMENT OF RULES 

NO PUBLIC HEARING 
CONTEMPLATED 

(Women, Infants & Children) 

To: All Interested Persons 

1. On January '15, 1990, the department 
proposes to amend rules 16.26.102 through 16.26.105, 16.26.302, 
16.26.401 and 16.26.402 which set standards for implementation 
of the women, Infants and Children (WIC) Program. 

2. The rules, as proposed to be amended, appear as fol­
lows (new material is underlined; material to be deleted is 
interlined): 

16.26.102 INCORPORATIONS BY REFERENCE (1) - (3) Same 
as existing rule. 

(4) All of the incorporations by reference of federal 
agency rules are listed below by state rule number, together 
with the CFR edition date. This rule supersedes any specific 
references to editions of the CFR contained in other rules in 
this chapter. 

State Rule 
16.26. 

103 

105 

201 

202 

203 

301 

302 

303 

401 

402 

23-12/7/89 

Federal Rule Incorporated 
7 CFR 

Parts 15, subparts A & B; 
Part 246; 
and Part 3015 

246.4, 246.5, 246.10, 
246.14(b) & (c); and 
Part 3015 

246.5(a)-(e) 

246.6 

246.5(d)(l) and 246.18 

246.12(e)-(o) 

246.18 

246.12(f) 

246.9 

246.18 

CFR Edition Date 

January 1, 1983~ 

January 1, 1983~ 

January 1, 19839 

January 1, 19839 

January 1, 1983~ 

January 1, 1983~ 

January 1, 1983~ 

January 1, 1983~ 

January 1, 1983~ 

January 1, 1983~ 
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(5) Same as existing rule. 
AUTH: 50-1-202, MCA; IMP: 50-1-202, MCA 

16.26.103 PROGRAM ADMINISTRATION AND GUIDANCE (1) - (2) 
Same as existing rule. 

(a) the "l98S90 State Plan for Montana's Special Sup­
plemental Food Program for Women, Infants and Children (WIC)" 
(JHly 1987 October 1989 edition), which is a comprehensive 
summary of applicable federal regulations (all of which are 
elsewhere incorporated in this chapter), procedures, and forms 
used by the department, and which is distributed to each 
participating local agency and is to be followed by each local 
agency in administering the program; and 

(b) Same as existing rule. 
(3)(a) - (c) same as existing rule. 
(d) the "1938-90 State Plan for Montana's Special Supple­

mental Food Programfor Women, Infants and Children (WIC)" 
(JHly 1988 October 1989 edition), which is a department hand­
book setting forth procedures, practices, and forms used for 
the implementation of the federal WIC program in Montana. 

(e) same as existing rule. 
AUTH: 50-1-202, MCA; IMP: 50-l-202, MCA 

16.26.104 NUTRITION SERVICES STANDARDS (1) Standard­
ized nutritional risk assessment procedures as developed and 
defined in "Nutritional Problems, Codes, Criteria and Referen­
ces for Public Health Nutrition Services" (December 1986 edi­
tion) and "Weighing and Measuring Children: A Training Manual 
for supervisory Personnel" must be used by all participating 
local WIC agencies, in a form and manner prescribed by the 
department as included in the "1938-90 State Plan for Montana's 
Special Supplemental Food Program for Women, Infants and Chil­
dren (WIC)" (Jlily 1987 October 1989 edition), which is a 
comprehensive summary of applicable federal regulations (all of 
which are elsewhere incorporated in this subchapter), proce­
dures, and forms used by the department. 

(2) Local agencies shall arrange for standard nutrition 
education contacts between local agencies and participating 
clients, which include appropriate type and number of contacts 
for high risk and lower risk participants as described in the 
"198S90 state Plan for Montana's Special Supplemental Food Pro­
gram for Women, Infants and Children (WIC)" (JlilY 1987 October 
1989 edition), and shall utilize nutrition education materials 
which have met the criteria in "E.M.P.O.W.E.R. -- Evaluate 
Materials to Promote Optimal use of WIC Education Resources" 
(April 1985 edition). 

(3) Policies and procedures for authorizing specific WIC 
foods based on cost, availability, nutritional value, and par­
ticipant acceptance are set forth in the "1938-90 State Plan for 
Montana's Special Supplemental Food Program for Women, Infants 
and Children (WIC)" (J\ily 1987 October 1989 edition). 

(4) - (a) Same as existing rule. 
(b) the "1938-90 State Plan for Montana's Special Sup­

plemental Food Program for Women, Infants and Children (WIC)" 
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(J~ly 1987 October 1989 edition); 
(c) - (e) same as existing rule. 

AUTH: 50-1-202, MCA; IMP: 50-1-202, MCA 

16.26.105 DEFINITIONS (1) (47) Same as existing 
rule. 

(48) ''State plan" means the "193390 State Plan for Mon­
tana's Special supplemental Food Program~or Women, Infants and 
Children (WIC)" (J~ly 1987 October 1989 edition), a plan of 
program operation and administration that describes the manner 
in which the department intends to implement and operate all 
aspects of program administration within its jurisdiction in 
accordance with 7 CFR 246.4. 

(49) - (52)(e) Same as existing rule. 
(f) the poverty income guidelines contained in volume~ 

54 of the Federal Register, issue 94 (May 1§ 1 1987) 89 (Ma~ 
1989); 

(g) Same as existing rule. 
(h) the "193390 State Plan for Montana's Special Sup­

plemental Food Program for Women, Infants and Children (WIC)" 
(Jwly 1987 October 1989 edition), which is a comprehensive 
summary of applicable federal regulations, procedures, and 
forms used by the department. 

(i) Same as existing rule. 
AUTH: 50-1-202, MCA; IMP: 50-1-202, MCA 

16.26.302 PERIODIC REVIEW AND DISQUALIFICATION OF FOOD 
VENDORS (1) The department (or local agency in consultation 
with the department), before re-authorization, shall conduct 
periodic reviews of the operations of participating food ven­
dors. In conducting such reviews, the department or local 
agency may utilize an "educational buy" or a "compliance buy" 
as described in the "198390 State Plan for Montana's Special 
Supplemental Food Program for Women, Infants and Children 
(WIC)" (Jyly 1987 october 1989 edition), and shall consider the 
following: 

(a) - (g) Same as existing rule. 
(2) - (3) Same as existing rule. 
(4) The department hereby adopts and incorporates herein 

by reference the following: 
(a) the "193390 State Plan for Montana's Special Supple­

mental Food Program for Women, Infants and Children (WIC)" 
(J~ly 1987 October 1989 edition), a comprehensive summa1·y of 
applicable federal regulations, procedures, and forms used by 
the department; and 

(b) - (c) Same as existing rule. 
AUTH: 50-1-202, MCA; IMP: 50-1-202, MCA 

16.26.401 APPEALS BY PROGRAM PARTICIPANTS (1) Same as 
existing rule. 

(2) The processing of such requests and the conduct of 
such hearing shall be in accordance with 7 CFR 246,9 and appli­
cable sections of the "193390 State Plan for Montana's srecial 
Supplemental Food Program for Women, Infants and Children 
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(WIC)" (Jv,ly 1987 October 1989 edition), a comprehensive 
summary of applicable federal regulations, procedures, and 
forms used by the department. 

(3) - (a) Same as existing rule. 
(b) the fair hearing requirements of the "193390 State 

Plan for Montana's Special supplemental Food Program for Women, 
Infants and Children (WIC)" (JYly 1987 October 1989 edition), a 
comprehensive summary of applicable federal regulations, 
procedures, and forms used by the department. 

(c) Same as existing rule. 
AUTH: 50-1-202, MCA; IMP: 50-1-202, MCA 

16.26.402 APPEALS BY LOCAL AGENCIES AND FOOD VENDORS 
(1) Same as existing rule. 
(2) The issuance of notice of adverse action, the proc­

essing of fair hearing requests, and the conduct of such hear­
ings shall be in accordance with the provisions of 7 CFR 246.18 
and applicable sections of the "193390 State Plan for Montana's 
Special Supplemental Food Program for Women, Infants and 
Children (WIC)" (JYly 1987 October 1989 edition). 

(3) - (a) Same as existing rule. 
(b) the fair hearing requirements for local agencies and 

food vendors set forth in the "193390 State Plan for Montana's 
Special Supplemental Food Program for-women, Infants and Chil­
dren (WIC)" (Jyly 1987 October 1989 edition), a comprehensive 
summary of applicable federal regulations, procedures, and 
forms used by the department. 

(c) Copies of 7 CFR 246.18 and the local agency and food 
vendor fair hearing provisions of the "193390 State Plan for 
Montana's Special Supplemental Food Program for Women, Infants 
and Children (WIC)" (Jiil~· 1987 October 1989 edition) may be 
obtained from the Family/Maternal and Child Health Services 
Bureau, WIC Program, Department of Health and Environmental 
Sciences, Cogswell Building, Capitol Station, Helena, Montana 
59620. 
AUTH: 50-1-202, MCA; IMP: 50-1-202, MCA 

3. The prcposed amendments are necessary to update the 
citations to the federal WIC regulations that are incorporated 
by reference and to adopt the most current version of the 
Montana WIC State Plan, which federal law requires to be 
revised annually. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, in writing, to 
David L. Thomas, Department of Health and Environmental Scien­
ces, Cogswell Building, Capitol Station, Helena, Montana 59620, 
no later than January 5, 1990. 

s. If a party who is directly affected by the proposed 
amendments wishes to express her/his data, views, and arguments 
orally or in writing at a public hearing, s/he must make 
written request for a hearing and submit this request along 
with any written comments s/he has to David L. Thomas, Depart­
ment of Health and Environmental Sciences, Cogswell Building, 
Capitol Station, Helena, Montana 59620, no later than January 
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5, 1990. 
6. If the department receives requests for a public 

hearing on the proposed amendments from either 10\ or 25, 
whichever is less, of the persons who are directly affected by 
the proposed amendments; from the Administrative Code Committee 
of the legislature; from a governmental subdivision or agency; 
or from an association having not fewer than 25 members who 
will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. The department has determined that 
the number of persons representing 10\ of the class of poten­
tially affected persons is in excess of 25, based upon the 
number of participants in the WIC program and individuals 

involvod in it' odmini"WionQ~~~ 

OONADE. PI ZZINI ,rector 

Certified to the Secretary of State November 27, 1989. 
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llF.F'OPE '"HE DEPAR'I'r1F.NT r>F fiiGI!NliYS 
OF Tf!F. ST!ITF OF HONTANA 

In the matt~r nf the 
adoption of a rulr provl~inn 
requirements for •:onvoy 
move~ of oversice vehicles 
and the amendment of rules 
18.8.510B, 18.8.511A, 
18.8.515 and l8.R.602 
c0ncPrninq ~lag v0t1icJen. 

TO: /Ill Intrrnnted Per~rnn: 

!IOTICE OF PlJBLIC 
HEARING FOR PROPOSFD 
ADOPTION OF RULE I 
ANn PROPOSED AMFNDMFNTS 
TO FVLES 18.8.5JOF, 
18.R.511A, 18.8.515, 
AND 18.8.602 REGARDING 
CONVOY MOVES OF OVERSIZE 
VEHICLES liND FLAG 
Vl'JliC'-.E FEQUIRE~•ENTS 

1. On Janu~rv q, 1990 a• 10 A.M. a public hearing 
will be held in the auditorium of the Department of High­
ways huildi~g at 2701 Prosprct Avenue in Helena, Montana, 
to consider thr ndnption of a rule recr?rding convoy moves 
of oversize vehic 1 es and the ~mPrdmen~ of rules regarding 
flaq vehicles. 

2. The proposed new rule would •Ftablish 
requirements for mnving oversize v•hicles in convey and 
supplement 1R.8.509(8), 1R.8.510A, and 18.8.51171. The 
proposed amend!l'ents will •~'tablish •miformity f0r flag 
vehicles and f)aq perAons, incr~~SP safety, and reduce 
ooerat0r cn~ts. 

3. ThP ru] ~ C1S prr"~pn.sf-'d to bG a,clr .. rt~d is <'IS :nllows: 

RULE CONVOY MOVES OF OVERSIZE VEHICLES {1) 
Ovardimensi0nn! and overwPight vPhi~les wh1ch require flag 
Pncorts mn:-' b,, mov~d in a conv0v un~r-r the followir~q 

restrictions. 
(a) Ovcrwidth vehirlcr mav net c~ceed 14 feel wide 

for the main body of the load, ~r 15 feet wide including 
appurtances. 

(b) Cnnv~ys m~y not e~reQd 5 nvPrdlmensional or 
overweight. vehicles. 

(c) Total length of any VPhiclc or combinatirn of 
vehicle~ may not exceed 120 feet. 

(d) There shall be a minimum of 500 feet and a 
ma:dmum o~ 1000 :eet between all vel'>icles in a com·oy. 

(e) One properly equipped escort vehicle is required 
at the front ar.d rPar of the convoy. In addition to the 
~quipment r0quired in le.B.510ll, each escort vehicle shall 
be equipped with " sign stating "Oversiz• Load Convoy 
Follo•'s - (Number of) Vehicle'-" or Oversize Load Corl':"y 
Ahc~d- (Number of) VehicleA", as applicable. 

(f) Loadn operating ur.der l8.R.602 conditions will he 
required to have n properly ~quippe~ flaq person in each 
~scort vt7-hi.cl'?'. 

l.I.'TH: Gl-ln-15,, fo'CA; T!lP.: q-10-1~1 and 61-10-122, 
~lCA. 
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4. The pr0pnsed amnndments provide as follow~: 

1B.8.510B REGULATIONS AND EQUIPMENT FOR VEHICLES OR 
I,OADS EXCEEDING 10 FEET \'/IDE (1) A sign with the words 
"WIDE LOAD" or similar wording shall be mounted c-miftim~m 
ef-8-~~~~-che~@-the-s~~fftft~-ef-~h~-hi~hwcy-eft-tA@-~ew~"~ 
~ehie~e~cfte-c-miftim~m-ef-6-f@et-abe~@-tA@-s~~fce@-ef-the 

h~~hwa!-eft-th@-bae~-ef-thft-~~n~iift~-~"it-e~-iecd ~ 
visible height on the front and rear of the load. Le~ter~ 
shall not be less than 8 inches in height. The lette1s 
nhnll be dark in colnr on a light colored background. 

(2) through (4) will remain the same. 

AUTH: 61-10-1<;5, MC'/1; IMP.: 61-10-121 A'ld fil-Jr·l22, 
NCI\. 

18.8.5111\ WHEN FLAG VCB!CLES ARE REQUIRCD (1) 
through (5) will remain the same. 

(6) A flag vehicl<e is required at the r<'ar when :'l 

vehicle or load exc:Pedr. '0-±9 120 f<eet in length on thr· 
interstatP highway. 

AUTH: 61-10-155, MCI\; IMP.: 61-10-121 "nd 61-lfl-]~~. 
MCA. 

18.8. 515 REGULATIONS FOR MOVEMENT OF A ~.ONG LOMl 
(1) Vehicles and cn~binat1ons of vehiclPS excer~inq 

95 fPet to and includinq J 20 feet, but not e:,ceedinq • 1!o 

statutory width, are reEtricted to the following: · 
(a) Travel durinn daylight hours, 7 days a week, 

excluding holidays and holiday weekends, on a~l highways 
eycept thoso indicated on the "red route restrictions" mnp. 

(h) A loner loe~cl 1•i th a combined lr:>ngth, includbg 
towing vehicle, nver 100 feet requires a flag vehicle ~t 
t~e rear of the combinati0n and a "long load" sign di·­
played at the rear of the load when travellino on a 
~we-lane highway. The powor vehicle must mai~tain a 
minimum spend of 25 m.p.h. at all times. 

(c) A long load with a combined length, includi"n 
towing vehicle, ov~r ii9 120 feet requires a flaq vehicl~ 
at the rear of the combir•ation and a "long load". sign 
displayed at the rear of the load when travelling on ~~ 
interstate highway. The power vehicle must maintain ~ 
minimum Rpeed of 25 m.p.h. at all times. 

(2) through (3) will remain the same. 

AUT!!: r,l-lll-lS';, ~1Cll; HlP., 61-10-l?l i1nd 61-]C·-12:', 
MCI\. 
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18.8.602 CONDITIONS IMPOSED FOR MAXIMUM NEJGHT 
(1) When requ{rPd by weight analys1~, a maximum speed 

limit of 55 miles per hour nn thP interstate and 45 miles 
per hnur or twn-lane highwilys is .impr.sed unlPSS a slower 
speed is r~quired. 

(7) ~hen required by weight analysis, where speed is 
restricted a~ross an interstate strurture, thePe-m~st-he 
twe-pe~P-ff~~-¥ehie~es~--~hePe-mMst-he-a-£reftt-aftd-Peer 

f~eg-¥ehie~e~feP-eft-e¥~rweight-~erm±tted-~e~d-where-e-e~eed 
Pestr±et±eft-±s-±m~eeed-fer-tP~¥e~-eePeee-etPMetMree-eft 
~Pim~ry-eftd-seeeftdary~highw~r~~ the vehicle may remain in 
its traffic lane and normal traffic will be allowed to 
pass. Only one overweight vehicle may be allm~ed nn the 
structure at a time. 

J3) On primary and secondary highways, two flag 
vehicles or one fla vehicle and one fla erson, e ui ed 
wit orange vest and proper signs, are required WhRn speed 
restrictions over structures are im osed. 

43 4 Before crossing any structure or structures, 
except interstate structures, the hauling unit shall comP 
to a complete stop approximately 50 fePt from the end of 
the structurP. After flag vehicles or flag persons have 
stopped all traffic ontr. the structure, the overweight 
vehicle shall proceed at a speE>d not to exceed 5 miles per 
hour with the center of the unit directly over the 
centerline of the roadwav of the structure. There shall be 
no alteration of the speed (r.hanging of gears) while on the 
structure or approach. 44t Flag vehicles or flag persons 
shall not permit any other trnf!ic on the structure until 
the overloaded vehicle is off the structurn. 

(5) through (6) will remain the same. 

A~TH: 61-10-155, MCA; IMP.: Gl-10-121 and 61-10-122, 
MCA. 

5. The department propos~s to adopt rule I bpcause 
of complaints from the trucking industry that current rules 
are too restrictive and add unnecessary expenses to 
oversize moves. The department has considered their 
concerns and proposes the adoption of this rule to decrease 
the number of flag cars requirPd, to require the flaq cars 
it believes are nPressary, nnd to conform its rule~ more 
closely with the requirements of neighboring states. The 
department. is proposing the <Jmendments to 18.8.510B, 
18.8,511A, 18.8.515 and 18.8.60/. to make the flag vehicle 
and flag person requirements uniform throughout Chapter 8 
of Title 18, for safety of the travelling public, and to 
reduce the cost to overdimensional vehicle operators. 

6. · Interested persons may present their data, views, 
or arguments, either orally or in writing, at the hearing. 
Written data, viPWS or arguments mav also be suhmittRd to 
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David A. Galt, Acting A~ministrator, G.V.w. Division, Bnx 
4639, Helena, MT 59604, no later than Januarv 8, 1990. 

7. Kelly O'Sullivan, Assistant Attorn~y General, has 
been designated to preside over and conduct the hearing. 

Larry W. Larsen, P.E. 

Ry: 

"''""'~'~ 

Certified to the Secretary of 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE REPEAL 
of ARM 42.18.101: 42.18.102: 
42.18.103; and 42.18.104 
and ADOPTION of Rules I 
through VIII for Property 
Tax - Reappraisal Plan. 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED REPEAL of ARM 
42.18.101; 42.18.102; 
42.18.103 and 42.18.104 
and PROPOSED ADOPTION of 
Rules I through VIII for 
Property Tax Reappraisal 
Plan. 

1. On January 3, 1990, at 9:00 a.m., a public hearing 
will be held in Room 104 of the Employment Security Division, 
Department of Labor & Industry, Lockey and Roberts Streets, 
Helena, Montana, to consider the repeal and adoption of rules 
for property tax - reappraisal plan. 

2. The administrative rules to be repealed are found on 
pages 42-1805 through 42-1809 and are as follows: 

42.18.101 MONTANA APPRAISAL PLAN 
(AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-7-111 MCA.) 

42.18.102 RESIDENTIAL AND COMMERCIAL APPRAISAL PLAN 
(AUTII: Sec. 15-1-201 HCA; ~. Sec. 15-7-111 HCl\.) 

42.18.103 AGRICULTURAL AND TIMBER APPRAISAL PLAN 
{l\UTII: Sec. 15-t-201 HCl\; I~IP, Sec. 15-7-111 I·ICl\.) 

42.18.104 INDUSTRIAL APPRAISAL PLAN 
(AUTH: 15-1-201 MCA; IMP, Sec. 15 7-111 MCA.) 

3. The proposed new rules are as follows: 

RULE I MONTANA REAPPRAISAL PLAN ( 1) The Montana 
Reappraisal Plan consists of seven part'S: residential 
appraisal, commercial appraisal, agricultural and timber 
appraisal, industrial appraisal, certification and training 
requirements, manuals, and progress reporting. The Montana 
Reappraisal Plan implements the Legislature's cyclical 
reappraisal program and the annual sales assessment ratio 
adjustments set forth in 15-7-111, MCA. 

(2) The Montana Reappraisal Plan provides for the 
valuation of residential property, commercial property, 
agricultural and timberland property, and industrial property. 
A new computer assisted mass appraisal system (CAMAS) will be 
implemented to assist in the valuation process. The Department 
will determine a new appraised value for each parcel of land, 
each residential improvement, each commercial improvement, each 
agricultural improvement, and each industrial improvement by 
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December 31, 1992. Existing agricultural land valuation 
schedules will be reviewed and updated, as provided in 15-7-201, 
MCA. Taxpayers will receive a notification of their new 
appraised value by April 30, 1993.. Taxpayer review and appeal 
of the new values will take place during tax year 1993. The 
Department will enter the new appraised values on the tax rolls 
for tax year 1994. (~: Sec. 15-1-201, MCA; IMP, Sees. 15-7-
111 and 15-7-133, MCA). 

RULE II RESIDENTIAL APPRAISAL PLAN ( 1) The reappraisal 
of residential property consists of limited field reviews; 
comprehensive field reviews; residential property data 
conversion and collection; the collection, verification and 
analysis of sales information; the data entry of land, 
improvements and sales information; the development and review 
of computer assisted land pricing (CALP) models; the development 
of market models/benchmarking; the generation and review of 
inventory contents sheet; and a final determination of values. 
Multiple field reviews of each property will be kept to an 
absolute minimum. Workplans must reflect that position. 

( 2) Limited field reviews were conducted from January l, 
1987 through December 31, 1989. Limited field review of 
residential property consists of an external observation to 
determine accuracy of existing information on the property 
record card; to observe condition; to review grade and 
depreciation assignment; and collect additional data required to 
implement CAMAS. After May 1, 1989, limited field reviews will 
only be undertaken when a comprehensive field review or an 
inventory contents sheet review is not contemplated. 

(3) Comprehensive field reviews will be conducted from 
January 1, 1989 through June 30, 1990. Appraisal staff will 
identify specific areas of the county where the data is 
questionable. The comprehensive field review consists of an 
internal inspection, when possible, and external inspection of 
the residential property. No call-backs will be made to the 
property unless specifically requested by the taxpayer, the 
appraisal supervisor, or area manager. 

( 4) Residential property data conversion and collection 
consists of electronically moving all residential property data 
which currently resides on the Department of Administration 
mainframe computer to the Department of Revenue computer. The 
conversion and collection process will also include the review 
of edits which result from the conversion process; the addition 
of supplementary data to the new computer assisted appraisal 
system; and sketch vectoring. 

(5) The collection, verification, analysis and data entry 
of sales information is an important component of CAMAS. 
Procedures for collection, verification, and validation of sales 
information shall be formulated by the Department of Revenue. 
Accuracy of sales information is critical to the development of 
accurate sales assessment ratio studies, annual appraisal 
updates; to land valuation; to benchmarking; to the development 
of accurate market models; to individual property final value 
determinations; and to the defense of final value estimates. 
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(6) Residential lots and tracts are valued through the use 
of computer assisted land pricing ( Cj\LP) models. Homogeneous 
areas within each county are geographically defined as a 
neighborhood. The CALP models are initially developed using 
1987 or a more current year base land data and sales 
information. During subsequent years, sales information will be 
analyzed and an ongoing review of the CALP models will be made. 
The review of the CALP models will take place from January l 
through January 31 of each year. The review will determine 
whether each CALP model is accurate or requires adjustment. 

( 7) The development of market models using CAMAS is a 
requirement for property valuation during the reappraisal cycle. 
The key components that influence value and the appropriate 
level of influence are determined through use of multiple 
regression analysis. A primary market model template will be 
developed. Appraisal staff will develop separate market models 
for each neighborhood following the primary market model 
template. 

( 8) Inventory contents sheets are- generated and reviewed 
by appraisal staff. The sheets include component information, 
sales information, basic ownership information, and valuation 
information. The review will consist of analyzing and 
collecting component information such as condition, 
desirability and utility (CDU) factors and style of 
improvements. The review of the improvements is limited to an 
exterior inspection. The review is the first opportunity for 
the appraiser to review and compare property information to an 
estimate of value. Discrepancies in data or the collection of 
additional information required by the review will result in the 
update of CAMAS data. The addition or refinement of existing 
data results in a more accurate valuation estimate. 

(9) A final determination of values is conducted once all 
required field and program needs of the new computer assisted 
appraisal system are met. The appraised value for residential 
property may include indicators of value using: the cost 
approach and the market data approach. The appraised value 
supported by defensible market data, when available, serves as 
the value for ad valorem tax purposes. (AUTH: Sec. 15-l-201, 
MCA; IMP, Sec. 15-7-111, MCA). --

RULE III COMMERCIAL APPRAISAL PLAN (1) The reappraisal 
of commerc1al property cons1sts of limited field reviews; 
comprehensive field reviews; data conversion and collection; 
collection, verification and analysis of sales and income 
information; data entry of sales and income information; 
development and review of computer assisted land pricing (CALP) 
models; development of market and income models/benchmarking; 
generation and review of inventory contents sheet; and a final 
determination of values. Multiple field reviews will be kept to 
an absolute minimum. Workplans must reflect that position. 

(2) Limited field reviews were conducted from January 1, 
1987 through December 31, 1989. Limited field review of 
commercial property consists of an external observation to 
determine accuracy of existing information on the property 
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record card1 to observe condition; to review depreciation 
assignment; and to collect additional data required to implement 
CAMAS. After May 1, 1989, limited field reviews will only be 
undertaken when a comprehensive field review or an inventory 
contents sheet review is not contemplated. 

(3) comprehensive field reviews will be conducted from 
January 1, 1989 through June 30, 1990. Appraisal staff will 
identify specific areas of the county where the data is 
questionable. The comprehensive field review consists of an 
internal inspection and external inspection of the commercial 
property. No call-backs will be made to the property unless 
specifically requested by the taxpayer, the appraisal 
supervisor, or area manager. 

( 4) Commercial property data conversion and collection 
consists of entering commercial property data to the Department 
of Revenue computer. 

(5) The collection, verification, analysis and data entry 
of sales and income information is an important component of 
CAMAS. Procedures for collection, verification, and validation 
of sales and income information shall be formulated by the 
Department of Revenue. Accuracy of sales information and income 
information is critical to accurate sales assessment ratio 
studies for annual appraisal updates1 land valuation; to 
benchmarking; to the development of accurate market and income 
models; to individual property final value determinations; and 
to the defense of final value estimates. 

(6) Commercial lots and tracts are valued through the use 
of computer assisted land pricing (CALP) models. Homogeneous 
areas within each county are geographically defined as a 
neighborhood. The CALP models are initially developed using 
1987 or a more current year base land data and sales 
information. During subsequent years, sales information will be 
analyzed and an ongoing review of the CALP models will be made. 
The review of the CALP models will take place from January 1 
through January 31 of each year. The review will determine 
whether each CALP model is accurate or requires adjustment. 

(7) The development of market and income models using 
CAMAS is a requirement for property valuation during the 
reappraisal cycle. The key components that influence value and 
the appropriate level of influence are determined through use of 
multiple regression analysis, Primary market and income model 
templates will be developed. Appraisal staff will develop 
separate market and income models for each neighborhood 
following the primary market and income model templates. 

(8) Inventory contents sheets are generated and reviewed 
by appraisal staff. The inventory contents sheets includes 
component information, income information, sales information, 
basic ownership information, and valuation information. The 
review will consist of analyzing and collecting component 
information. The review of the improvements is limited to an 
exterior inspection. The review is the first opportunity for 
the appraiser to review and compare property information to an 
estimate of value, Discrepancies in data or the collection of 
additional information required by the review will result in the 
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update of CAMAS data. The addition or refinement of existing 
data results in a more accurate valuation estimate. 

(9) A final determination of values is conducted once all 
required field and program needs of CAMAS are met. The 
appraisal value for commercial property may include indicators 
of value using: the cost approach, the market data approach, 
and the income approach. The appraisal value supported by the 
most defensible valuation information serves as the value for ad 
valorem tax purposes. (AUTH: Sec. 15-l-201, MCA; IMP, Sec. 15-
7-111, MCA), -- --

RULE IV AGRICULTURAL/TIMBER APPRAISAL PLAN 
(l) Agricultural and timber lands are valued in accordance 

with administrative rules adopted by the Department of Revenue. 
Use changes are kept current annually on both agricultural and 
timber land. For agricultural land the valuation methodology 
and agricultural land valuation schedules are developed in 
accordance with 15-7-201, MCA. The methodology for valuation of 
timber land will not change; lumber values minus logging costs 
are applied to stand volume tables to value the standing timber. 
The land under the timber is valued according to its grazing 
capacity. The timber values are based on data for the period 
January 1, 1987 through December 31, 1991. Agricultural and 
timber land will be put on the tax rolls for tax year 1994. 

(2) The appraisal of agricultural/timber property consists 
of limited field reviews; comprehensive field reviews of 
agricultural/timber improvements; agricultural/timber property 
data conversion and collection; the data entry of 
agricultural/timber information; the generation and review of 
inventory contents sheet; and a final determination of values. 
Multiple field reviews of each property will be kept to an 
absolute minimum. Workplans must reflect that position. 

(3) Limited field reviews were conducted from January 1, 
1987 through December 31, 1989. Limited field review consists 
of an external observation to determine accuracy of existing 
information on the property record card; to observe condition; 
to review grade and depreciation assignment; to review 
agricultural and timberland classification; and to collect 
additional data required to implement CAMAS. After May 1, 1989, 
limited field reviews will only be undertaken when a 
comprehensive field review or an inventory contents sheet review 
is not contemplated. 

(4) Comprehensive field reviews will be conducted from 
January 1, 1989 through June 30, 1990. Appraisal staff will 
identify specific areas of the county where the data is 
questionable. The comprehensive field review consists of an 
internal inspection, when possible, and external inspection of 
the agricultural timber improvements. No call-backs will be 
made to the property unless specifically requested by the 
taxpayer, the appraisal supervisor or the area manager. 

(5) Agricultural/timber property data conversion and 
collection consists of electronically moving all agricultural 
property data to the Department of Revenue computer. The 
conversion and collection process also consists of reviewing 
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edits which result from the conversion process, the manual entry 
of agricultural land information to the Department of Revenue 
computer, the addition of improvement data (outbuildings and 
residences) to CAMAS; and sketch vectoring. 

( 6) Inventory contents sheets are generated and reviewed 
by appraisal staff. The inventory contents sheets include 
component information for agricultural/timber improvements; 
productivity information for agricultural land; classification 
information for timberland; basic ownership information; and 
valuation information. The review consists of analyzing, 
collecting component information on improvements; reviewing 
productivity information on agricultural land; and 
classification criteria on timberland. The review is the first 
opportunity for the appraiser to review and compare property 
information to an estimate of value. Discrepancies in data or 
the collection of additional information required by the review 
will result in the update of data on CAMAS. The addition or 
refinement of existing data results in a more accurate valuation 
estimate. 

(7) A final determina~ion of values is conducted once all 
required field and program needs of CAMAS are met. The 
appraised value for agricultural/timber property improvements 
includes an estimate of value using the cost approach and, when 
possible, the market data approach. (AUTH: Sec. 15-1-201, 
MCA; ~· Sec. 15-7-111, MCA). 

RULE V INDUSTRIAL PROPERTY APPRAISAL ( 1) Approximately 
1,500 industrial properties are appraised by industrial 
appraisers and the resulting appraised values are distributed to 
the appropriate county appraisal/assessment offices. Each 
industrial property will be appraised prior to December 31, 
1992. 

(2) Industrial property will be valued as an entity. For 
valuation methodology, the Department will rely upon ARM 
42.22.1304 th.rough 42.22.1310. The industrial appraisal bureau 
will be responsible for valuing industrial property as that 
concept is defined in ARM 42.22.1301, 42.22.1302, and 
42.22.1303. (AUTH: Sec. 15-l-201, MCA; IMP, Sec. 15-7-lll, 
MCA). -- --

RULE VI CERTIFICATION AND TRAINING REQUIREMENTS 
(l) Residential and commerc1al appraisers are required to 

be certified in accordance with ARM 42.18.201 and ARM 42.18.202. 
Agricultural and timber appraisers/classifiers are required to 
be certified in accordance with ARM 42.18.203. Industrial 
appraisers are required to be certified in accordance with ARM 
42.18.204. 

(2) Instruction is required for employees capturing 
agricultural data. rnst ruction will be given at the county 
offices. Training began on January l, 1989 and concludes on 
March 31, 1990. 

(3) The first phase of training for 
residential valuation and system administration. 
session prepares staff to use the computer 

CAMAS is on 
This training 

terminals and 
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computerized files. This training will teach staff to create 
individual property files, update component listings, review 
1982 base year cost values, update and delete records, and 
backup, store and process data on the computer file. This 
training began on July 10, 1989. 

(4) Designated appraisal staff will attend a second phase, 
one week long, on residential valuation for reappraisal, use of 
the cost approach, system reporting features, development of 
market models and computer assisted land pricing (CALF) models. 
This will prepare the appraisal staff to use CAMAS for 
accomplishing reappraisal. The appraiser will learn how to 
develop both the cost approach and the market data approach for 
each property. This training began on September 11, 1989 and 
will continue until the designated staff is trained. 

(5) The third phase is a one week session covering 
commercial/industrial data entry and data management, use of the 
commercial cost approach, review of CALF modeling and 
residential market valuation. This training will begin on 
December 4, 1989. 

(6) The fourth and final phase is a one week session on 
commercial valuation for reappraisal and the collection, 
analysis and input of commercial property income/expense 
information. The instruction will also include an overview of 
prior training sessions. This training session will begin on 
January 2, 1990, · 

(7) The firm of Cole, Layer and Trumble Co. is providing 
training in the use of CAMAS to 25 division employees. These 25 
employees will serve as trainers for the remainder of the field 
staff. Approximately 100 individuals will receive training at 
the Property Assessment Division office in Helena, Montana. 
Employees trained in Helena will return to their offices and 
provide training for the remainder of the staff. (AUTH: Sec. 
15-1-201, MCA; IMP, Sec. 15-7-111, MCA). --

RULE VII MANUALS (l) For residential and 
agricultural/timber new construction, the January l, 1982 
Montana Appraisal Manual will be used through tax year 1993. 
For reappraisal, the Montana Appraisal Manual developed by the 
firm of Cole, Layer and Trumble Co. will be used. The cost base 
schedules will initially reflect 1987 cost information. Those 
cost schedules will be reviewed and if necessary updated on an 
annual basis to reflect current cost conditions specific to 
Montana. The final review and update of that cost appraisal 
manual will be made effective January 1, 1992. 

(2) For commercial new construction and industrial 
property the January 1, 1982 Marshall Valuation Service Manual 
will be used if the property is listed. If not, other 
construction cost manuals such as Boeckh or Means will be used 
with a publication date as close to Marshall Valuation Service 
as possible. For reappraisal, the Montana Appraisal Manual 
developed by the firm of Cole, Layer and Trumble Co. will be 
used if the property is listed. If not, other construction cost 
manuals such as Boeckh or Means will be used with a publication 
date as close as possible to the Montana Appraisal Manual 
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developed by the firm of Cole, Layer and Trumble Company, The 
cost base schedules will initially reflect 1987 cost 
information, Those cost schedules will be reviewed and if 
necessary updated on an annual basis to reflect current cost 
conditions specific to Montana. The final review and update of 
that cost appraisal manual will be made effective January 1, 
1992. (AUTH: Sec. 15-1-201, MCA; IMP, Sec. 15-7-111, MCA), 

RULE VIII PROGRESS REPORTING (1) Daily work progress 
reports will be completed and submit ted monthly by each county 
appraisal office. The work progress reports will assess planned 
performance against actual accomplishments, and identify those 
factors that directly affect the appraisal performance in any 
given month. Movement of staff between counties or permanent 
reallocation of staff will be considered to ensure work is 
completed on schedule. The work progress reporting forms will 
be provided to the offices by the Department. 

(2) Workplans, which identify the task assignments 
required to complete reappraisal, will be developed for each 
staff member. The workplans must identify at a minimum all task 
assignments identified in the Montana Reappraisal Plan. 

(3) County progress report information is summarized each 
month and shall be available by the third week of the following 
month for use in making presentations before the Revenue 
Oversight Committee. (AUTH: Sec. 15-l-201, MCA; IMP, Sec, 15-
7-111, MCA). -- --

4. The repeal of ARM 42.18.101; 42.18.102; 42.18.103 and 
42.18.104 is necessary because the current Montana appraisal 
plan is outdated and obsolete. 

5. The new rules are proposed to implement the new 
appraisal plan which complies with the legislative mandate to 
have a current appraisal plan in place by 1993. 

6, Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than January 5, 1990. 
7. David W. Woodgerd, Chief Legal Counsel, Department of 

Revenue, Office of Legal Affairs, has been designated to preside 
over and conduct the hearing. 

I ,.. ~~ -, '•' ( '-,. _.:.:.. ,.,_~ :. 

6ENIS ADAMS, Director 
Department of Revenue 

Certified to Secretary of State November 27, 1989. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE REPEAL 
of ARM 42.20.401; 42.20.404; 
42.20.407; 42.20.410; 42.20. 
413; 42.20.416; and 42.20.419 
and ADOPTION of Rules I 
through VI for Property Tax -
Sales Assessment Ratio. 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED REPEAL of ARM 
42.20.401; 42.20.404; 42.20. 
407; 42.20.410; 42.20.413; 
42.20.416 and 42.20.419 
and PROPOSED ADOPTION of 
Rules ! through VI for 
Property Tax Sales 
Assessment Ratio. 

1. On January 3, 1990, at 1:30 p.m., a public hearing 
will be held in Room 104 of the Employment Security Division, 
Department of Labor & Industry, Lockey and Roberts Streets, 
Helena, Montana, to consider the repeal and adoption of rules 
for property tax - sales assessment ratio. 

2. The administrative rules to be repealed are found on 
pages 42-2075 through 42-2082 and are as follows: 

42.20.401 LIMITATION ON CHANGING PROPERTY VALUE 
(AUTH, Sec. 15-1 201 I·ICA; llftP, Sees. 15 7-111, 15 10 411 and 
15-10-412 MCA.) 

42.20.404 CRITERIA ~OR REDUCING PROPERTY VALUE 
(AUTH, Sec. 15 1-201 ~ICA; HlP, Sees. 15 7 111, 15 10-411 and 
15-10-412 MCA.) 

42,20.407 PROCEDURE FOR VALIDATING SALES INFORMATION 
(AUTH, Sec. 15-l-201 MC/1; IMP, Sees. 15-7 111, 15-10 411 and 
15-10-412 MC/1.) 

42.20, 410 STRATIFIED SALES ASSESSMENT RATIO STUDY 
(AUTH, Sec. 15-1 201 !!Ci\; IMP, Sees. 15-7 111, 15-10 411 and 
15-10-412 MCA.) 

42.20.413 DIVISION OF PROPERTY INTO STRATUM 
(AUTH, Sec. 15-1-201 MCA; It1P, Sees. 15-7-111, 15-10-411 and 
15-10-512 HCA.) 

42.20.416 APPLICABILITY OF PROPERTY VALUE ADJUSTMENTS 
(AUTH, Sec. 15-1-201 HCA; Ir1P, Sees. 15 7-111, 15 10-411 and 
15-10-412 HCA.) 

42.20.419 PERCENTAGE ADJUSTMENTS FOR THE 1988 TAX YEAR 
(AUTH, Sec. 15-1-201 MCA; IMP, Sees. 15-7 111, 15-10-411 and 
15-10-412 MCA, ( 

3. New rules as proposed by the department are as follows: 
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RULE I PROPERTY VALUE ADJUSTMENTS ( 1) The department 
shall increase or decrease the value of individual taxable 
properties as the result of the completion of the stratified 
sales assessment ratio study required under 15-7-111(4), MCA. 
AUTH, 15-1-201 MCA; IMP, 15-7-111, 15-10-411 and 15-10-412 MCA. 

RULE II CRITERIA FOR REDUCING OR INCREASING PROPERTY 
VALUE (1) When a stratified sales assessment ratio study 
conducted under 15-7-111(4), MCA, establishes an assessment 
level of greater than 105\ or less than 95\ for residential 
property or for commercial property within a sales assessment 
area, the department shall independently adjust residential 
property values or commercial property values in those 
identified sales assessment areas to common value of l by 
multiplying property values by the percentage adjustment 
calculated in (2) of this rule. 

( 2) The department shall make percentage adjustments 
rounded to the nearest whole number to coincide with the 
estimated assessment level from the following table: 

ASSESSMENT LEVEL (Expressed as a Decimal) 

.7491 

.7548 

.7605 

.7664 

. 7723 

.7783 

.7844 

.7906 

.7969 

.8033 

.8098 

.8164 

.8231 

.8300 

.8369 

.8440 

.8512 

.8585 

.8659 

.8735 

.8811 

.8890 

.8970 

.9051 

.9133 

.9218 

.9303 

.9391 

.9480 

.9570 

23-12/7/89 

.7547 

.7604 

.7663 

. 7722 

. 7782 

.7843 

.7905 

.7968 

.8032 

.8097 

.8163 

.8230 

.8299 

.8368 

.8439 

.8511 

.8584 

.8658 

.8734 

.8810 

.8889 

.8969 

.9050 

.9132 

.9217 

.9302 

.9390 

.9479 

.9569 

.9662 

Percentage 
Adjustmen_t 

133% 
132% 
131\ 
130% 
129\ 
128\ 
127% 
126\ 
125% 
124\ 
123% 
122% 
121% 
120% 
119\ 
118% 
117% 
116% 
115\ 
114% 
113% 
112\ 
111\ 
110\ 
109% 
108% 
107\ 
106\ 
100% 
100% 
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.9663 .9756 100\ 

.9756 .9852 100\ 

.9853 .9950 100% 

.9951 1.0050 100\ 
1.0051 1. 0152 100% 
1.0153 1.0256 100% 
1.0257 1.0362 100% 
1.0363 1.0471 100\ 
1.0472 1.0582 100% 
1.0583 1.0695 94% 
1. 0696 1. 0811 93% 
1.0812 1.0929 92% 
1.0930 1.1050 91\ 
1.1051 1.1173 90% 
1.1174 1.1300 89\ 
1.1301 1.1429 88\ 
1.1430 1.1561 87% 
1.1562 1.1696 86% 
1.1697 1.1835 85% 
1.1836 1.1976 84\ 
1.1977 1.2121 83\ 
1. 2122 1.2270 82\ 
1. 2271 1.2423 81\ 
1.2424 1.2579 80% 

(3) The department shall not adjust property values if the 
stratified sales assessment ratio study establishes an area 
sales assessment ratio between 95\ and 105% of common value 1. 
AUTH, 15-1-201, MCA; ~· .15-7-111, MCA. 

RULE III PROCEDURE FOR VALIDATING SALES INFORMATION 
(ll In conducting the stratified sales assessment ratio 

study, the department shall compile sales information from 
realty transfer certificates. Department staff who did not 
participate in the determination of appraised values will 
validate such sales information as required by 15-7-111(7), 
MCA. For purposes of this rule, "department staff who did not 
participate in the determination of appraised values" means: 
department staff who did not complete the appraisal of the sold 
property. The department shall review each sale transaction 
evidenced by a realty transfer certificate to determine whether 
a sale was a valid, arms-length transaction. For the purposes 
of this rule, "valid, arms-length transaction" means: a sale of 
real estate not affected by unreasonable or unusual personal 
influence or control, as defined in literature prepared by the 
International Association of Assessing Officers. 

( 2) The following sales transactions shall be excluded 
from the stratified sales assessment ratio study: 

(a) a sale of agricultural or timber land; 
(b) a sale in which the purchaser or seller is the United 

States of America, a state, a county, a municipality, or an 
instrumentality, agency, or political subdivision thereof, or a 
public utility; 

(c) a sale that is recorded to confirm, correct, modify 
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or supplement a previously.recQrded in!iltrument; 
(d) a sale pursuant to a court decree; 
(e) a sale pursuant to a merger, consolidation, or 

reorganization of a corporation, partnership, or other business 
entity; 

(f) a sale between affiliated corporations or between 
shareholders and the corporation; 

(g) a sale of a decedent's estate; 
(h) a sale constituting a gift; 
( i) a sale between a husband and wife ot a parent and 

child or other family member with only nominal actual 
consideration; 

(j) a sale transferring property to the same party or 
parties; 

(k) a sale of delinquent taxes, sheriff's sale, bankruptcy 
sale, mortgage foreclosure, or premature liquidation of 
property; 

(1) a sale made in contemplation of death; 
(m) a sale of tax exempt property; 
(n) a sale of multiple parcels of property; and royalty 

interest or an assignment of interest. 
(3) The department may verify sales information by 

submitting to the parties participating in a sale transaction 
the sale verification form. Completion· of the sales 
verification form may be accomplished during on-site discussions 
with the buyer or seller, or through telephone conversation or 
writ ten cor respondence with the buyer or seller, or their 
representative. Additionally, the department may secure 
information hom the lending institution involved in the sale 
for purposes of verifying the terms and conditions of the sale. 
AUTH, 15-1-201 MCA; IMP, 15-7-lll MCA. 

RULE IV DETERMINATION OF AREAS ( 1) Sales assessment 
areas shall be defined by the department of revenue in 
accordance with 15-7-111(6), MCA. Area designations may include 
geographic regions which are not contiguous. The department of 
revenue may analyze any of the following information in 
addition to other appropriate information .bY county and 
municipality to help identify and ensure the economic and 
demoqraphic homogeneity of areas: 

(a) Population; 
(b) Employment; 
(c) Income; 
(d) Service availability and infrastructure; 
(e) Multiple listing service designations; 
(f) Zoning and planning board designations; 
(g) Proximity to employment/business center; and 
(h) Proximity to federal parks and reservations. 

(2) The availability of statistically sufficient number of 
sales will be the final ingredient in determining area 
boundaries. ~· 15-1-201, MCA; IMP, 15-7-111, MCA. 

RULE V DIVISION OF PROPERTY INTO STRATUM ( 1) For 
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purposes of conducting sales assessment ratio studies, the term 
"stratum" is defined to be: 

(a) all residential land and improvements and all 
agricultural 1 - acre homesites and improvements within a 
designated area: and 

(b) all commercial land and improvements within a 
designated area, AUTH, 15-1-201, MCA: IMP 15-7-111, MCA. 

RULE VI APPLICABILITY OF PROPERTY VALUE ADJUSTMENTS 
(1) The Department shall notify the counties of any change 

of property values required under 15-7-111, MCA, on or before 
the date which the department notifies the counties of the 
valuation of all property under the provisions of 15-8-706 and 
15-10-301, MCA. AUTH, 15-1-201, MCA: IMP, 15-7-111, MCA, 

4. The repeal of ARM 42.20.401: 42.20.404, 42.20.407: 
42.20.410: 42.20.413:. 42.20.416: and 42.20.419 is necessary 
because the 1989 Legislature substantially amended the sales 
assessment ratio study language in 15-7-111, MCA. 

5. The new rules are proposed to implement the new 
statutory language. The proposed rules identify the general 
methodology the department will employ to comply with the 
amendments to 15-7-111, MCA. 

6. Interested parties may submit their data, views, or 
arguments either o·rally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than January 5, 1990, 
7. David W. Woodgerd, Chief Legal Counsel, Department of 

Revenue, Office of Legal Affairs, has been designated to preside 
over and conduct the hearing. 

'/''·...- (. { ... "'.' : ... ~-" 
DENIS ADAMS, Dlrector 
Department of Revenue 

Certified to Secretary of State November 27, 1989. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.23.117 relating to 
a Surtax for Corporations. 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
of ARM 42.23.117 relating to 
a Surtax for Corporations. 

NO PUBLIC HEARING CONTEMPLATED 

1. On January 15, 1990, the Department of Revenue proposes 
to amend ARM 42.23.117 relating to a Surtax for Corporations. 

2. The rule as proposed to be amended provides as follows: 

42.23.117 SURTAX (1) All corporations filing Montana 
corporate license or Montana corporate income tax returns for 
years beginning on or after January 1, 1988 but before December 
31, 1988, shall pay an additional four percent ( .04) surtax. 
The surtax is calculated by multiplying the otherwise calculated 
Montana tax liability by four percent ( .04) to arrive at the 
surtax. The surtax is in addition to the regular tax liability 
and also applies to the $50 minimum corporation license tax. 

2 All cor orations filin Montana cor orate license or 
Montana corporate 1ncome tax returns or years eg1nn1ng on or 
after Januart 1, 1990 but before January 1, 1991, shall pay an 
additional f ve percent (,05) surtax. The surtax is calculated 
and applies as provided in (ll. (AUTH. Sec. 15-31-501 MCA; IMP, 
Sec. 15 31-121 MCA.) 

3. This rule needs to be amended to provide an effective 
date and termination date for the surtax that was approved in HB 
28 during the 1989 special legislative session. In add it ion, 
clarification must be made as to whether the surtax applies to 
the minimum tax. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than January 5, 1990. 

5. If a person who is directly affected by the proposed 
amendments wishes to express his data, views arid arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than January 5, 1990. 
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6. If the agency receives requests for a public hearing ?n 
the proposed amendments from either 10% or 25, whichever 1s 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

DENIS ADAMS, D1rector 
Department of Revenue 

Certified to Secretary of State November 27, 1989. 
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STATE Of MONTANA 
DEPARnlENT Of CoMMERCE 

E\EFURE 1'!1E BOARD OF ATHLETICS 

In the matter of thP amendment 
of n1les po>rtainln'-1 to boxing 
contestants, down, fouls illlli 

appeals 

NOTICE OF AMENDMENT OF B.A. 
2g01, 8.8.3105, 8.8.3107, 
8.8.3108 PERTAINING TO 
ATIILETICS 

TO: All Interpsted Persons: 
1. On August ]1, 1989, the Board of Athletics published 

a notice of proposerl amendment of the above-stated rules at 
pagP 1254, J<l89 Montana 1\dmlnistratl\e Reg1ster, 1ssut> number 
16. 

2. The Board hc~S amended ARM 8.8.2901. 8.8.3107 and 
8.8.3108 excwtly as proposed. The Board has amended ll.R._1illS 
as proposed but with the following change: 

"8.8.3105 001\N (]) thro11gh (7l will remain as proposed. 
! H)- wi\e;;a ~;;~t estant is "down" his opponent shal I 

rettre to the farthest neutral corner designated by the 
referee and remair; th;.~;;-~;;;;uj the count is completed. Should 
he fall to do so, ttw rcf<••·ee mdy ced<;e conntinq 11nti 1 he has 
so J'f't 1 red. 

( 'l) w i I l remain I he set me." 
c\uth: Sec. 2.1-_\-405, MCA; ~liP, SE>c. 23-3-405, MC'I 

3. The Board de~ided to leave the words "farthest 
neutral" corner in lhe rule. Subsection (9) is not being 
.H;'endPd but was in.-:Hh .. ·ertPntly nrnitterl 1n the oriqlOill nntit·~--. 

4. Nn c.'omlllE>nts or t.co~timnny Wi're recetved. 

BOARD nr ATHLETICS 

,, ""'' "U/ZK"''" 
me l:.L-r;:-LETSoN, DIRECT(JR 
DE~ RTMENT Of COMMERCE 

CertifJed to the Secretary of State, November 27, 1989, 

Montana Administrative Register 23-12/7/89 



-2047-

BEFORE THE BOARD OF MILK CONTROL 
OF THE STATE OF MONTANA 

In the •atter of proposed 
a•endment of Rule 8.86,301 
(6)(bl, (&)(i)(B) and (C) 
as it relates to class I 
resale pricin& formula 

NOTICE OF AMENDl.fENT OF RULE 
8.86.l01(6)(b,(&)(i)(B) 
and (C) 

PRICING RULES 

DOCKET #93-89 

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT 
(SECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED 
PERSONS: 

1, On June 15, 1989, the Montana board of milk control 
published notice of a proposed amendment of rule 
8.86.301(6)(b), (g)(i)(B) and (C) relating to the class 1 
resale pricin& formula. Notice was published at page 710 of 
the 1989 Montana Administrative Register, issue No. II, as MAR 
Notice No, 8-86-32. 

2, Hearing on the proposal was held July 17, 1989, at 
9:00 a,m, in the Department of Highway's auditorium in Helena. 
Montana. Eleven persons appeared at the hearing to offer 
teatimony and comment on the proposed rule amendments. Eight 
persons spoke in favor of the proposed rule amendments. No one 
in opposition. Three interested persons participated. 

3. After thorouchly considering all of the testimony 
received, the board is adopting the proposed rule amendments 
with the following changes. (new matter underlined, deleted 
matter interlined) 

"8.86.301 PRICING RULES 
(1) through (6l(g)(i)(A) remain the same as before 

proposed. 
(8) Wholesale drop service for retail stores: 
(I) Deliveries shall be limited to a maximum of four 

(4) times per week, with a one hundred fifty dollar ($150,00) 
minimum sale per billin& period. 

(II) The minimum retail price will be marked down by 
sixteen percent (16%) to arrive at a minimum wholesale drop 
service price. 

(C) Wholesale dock pickup price: 
(I) Delivery shall be FOB the processing plant's dock 

or processing plant's warehouse dock. 
(II) The minimum retail price will be marked down by 

twenty two and three tenths percent (22,3%) to arrive at the 
minimum wholesale dock pickup or delivery price. 
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<III) Any milk purchased herein must be paid for within 
ten (10) days after invoicing. 

(IV) Resale will be based upon the wholesale full 
service price or wholesale drop service price, whichever is 
applicable. 

(V) A minimum pieksp-e~-~e~i¥e~y quantity will be five 
hundred (500) gallons per billing period. 

(h) 

4, This amendment is to be effective April 1, 1990. 
5. The authority for the board to amend the rule is in 

section 81-23-302, MCA, and the rule and amendments implemeut 
section 81-23-302, MCA. 

&, The principal reason for the adoption of the 
amendments of the rule was that there have been numerous 
violations of the $150,00 and the 500 gallon minimum 
requirements as they pertain to drop shipment and dock pricing 
respectively, The rule provisions in their present form were 
essentially unenforceable. The board felt that lowering the 
volume requirements would result in more compliance with the 
law. 

7. The principal reason against the adoption of the new 
amendment was the additional cost of delivering the smalle• 
volumes justifies the $150,00 and 500 gallon minimums. 

8. Principal reasons for rejecting this argument were as 
follows: 

(a) The board did not feel that the additional cost of 
delivery was compelling when the minimums were being 
systematically circumvented. 

(b) The present price level with volume discounts is 
impossible to enforce. 

(c) Lowering volume requirements would put small and 
independent retailers in a more competitive position with large 
chains. 

9, The board denied the petitioners request to amend 
paragraph (6)(b), 

(a) The reasons given for adoption were as follows: 
(i) The margins between wholesale prices and jobbe• 

and retail prices need to be reinstated to enable small 
processors to survive in business. 

(iii Supplies of milk to rural areas will be Jeopardized 
if small processors and jobbers are unable to remain in 
business. 

(iii) Producers could be for~ed out-of-business if their 
processing plants go out-of business, thus jeopardizing an 
adequate supply of milk. 

(iv) Processing and distribution costs are higher in 
Montana. Thus a higher price is needed. 

(v) In Montana, pr~cessors are forced to bear co~ts 
that are born by consumers in other states. 

(b) The reasons against granting the request were ~R 

follows: 
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(i) Cost evidence submitted by the bureau and Equity 
Supply Company was the best and most substantial evidence in 
the record and supported the price reduction ordered by the 
board in its Docket No. 89-88. 

(ii) The savings resulting from a reduction in price 
structure for the entire distribution system for milk should be 
passed on to the consumer. 

(iii) The law does not guarantee a livelihood to any one 
industry member or individual, and minimum prices set should 
not reflect that guarantee, 

(iv) Granting of petitioners' request would not correct 
the marketing problems·that are causing unrest in the industry. 

(v) Enforcement of the December 20, 1988, order in 
Docket #89-88 will not affect the supply of milk to any area 
in Montana. 

(vi) Enforcement of the December 20, 1988, order in 
Docket #89-88 will not necessarily increase prices to rural 
consumers. 

(vii) The remaining reasons given were not considered 
substantial. 

Certified to the Secretary of State November 27, 1989. 
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REFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the m0tter of the ) 
adoption of Experi­
ence Verification and) 
Class 3 Administra- ) 
tive Certificate ) 

NOTICE OF ADOPTION OF ARM 10.57.204, 
EXPERIENCE VERIFICATION AND ARM 
10.57.403, CLASS 3 ADMINISTRATIVE 
CERTIFICATE 

TO: All Interested t'<'r.c,.,ns 
l. On August 17, 1989, the Board of Public Education 

rublished notice of a proposed amendment o£ ARM 10.57.204, 
Experience Verification, and ARM 10.57.403, r1ass 3 
Administrative Cerlii"icate, on page 1072 of the 1989 11ontana 
Administrative Register, issue number 15. 

2. The Board did not amend ARM 10.55.804, but amended ARM 
10.57.403 as proposed and ARM 10.57.204 with the following 
change: 

10.57.204 EXPERIENCE ~ERIFICATION (1) through (6) remai11 
the 5"J"m0 .--~-~-·--·-· ~- ----------·--

(7) Beginning 1;ith those certificates that 
10go, instruction"! ;;,-i.,.j,>- assistdnt experience 

<=X Pi re; 
may 
met: considered for renewal if lhoc follmiTng- conditions are 

in 
be 

(a) The indivi<1:J;>l tn<Jst hold iJ valid nontana tear.-1•111'] 
c0rlificAte when the experience is acquired. 

(b) The i!XrJPri<'ncP. ~ntl"t he within the K-12 structure. 
(C) It must be V•?rified by the appropriate administr·>tive 

supervisor as an instructional experience. Instruction~' ~~cl~ 
assist<1nt experienc•' is cl<?fined as experience utilizing the 
COUt."Geo-f instruct i •)n pr<?c,cribed by the trustees Unl1c>r an 
•?mP 1 oymPnt Agr>e<nent of at )Pa,ot 100 days full-time equ\v.11ent 
11,1)0 hours) in any one instructional yeac 

(d) anrj (e) r0ma1~1 tLP r;,-iffif' as noticed~ 

3. 1\t the public liP.<>ring which was held on September 14, 
l 989, no persons testified 0n the proposed amendment tn the 
rules. The Board receiv<'d no letters of comment on either 
rule prior to September 8, 1989, the date on which the Board 
closed the h•?,Hing recor•i. The Board changed the wording in 
rule 10.57.204 to clParly differentiate bPtwc0n teaching ~ides 
d.ncJ oth~,r classifications •Jf aides. 

/ 

~~-
1\LAiJtj"TcflOLS , CHAIRPERSON 
!lO,\Rll OF PU Lir ED<ICATIOtl 

BY: 
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of Rules for Paddlefish Egg 
Donations, Marketing and Sale 

TO: All interested persons 

NOTICE OF ADOPTION OF 
ARM 12,7.1001 THROUGH 
ARM 12.7,1006 (RULES I 
THROUGH VI) REGARDING 
PADDLEFISH EGGS 

1. on September 28, 1989, the Department of Fish, Wildlife, 
and Parks published noti'ce of proposed adoption of ARM 12.7.1001 
through ARM 12.7.1006 (RULE I through RULE VI) establishing rules 
for paddlefish egg donations, marketing and sale at page 1383 of 
the 1989 Montana Administrative Register, issue number 18. 

2. Oral comment was taken at the public hearing October 28, 
1989 and written comments were received through October 31, 1989. 

3. The Department has adopted the rules as proposed with 
the following changes: 

12.7. 1001 I RULE Il DEFINITIONS ( 1) , (a) , and (b) Remain 
the same. 

(c) "Processing" means the washing, screening, cooling and 
salting &r QE roe. 

12.7.1002 (RULE Ill SELECTION OF CORPORATION AND NOTICING 
(1) The fish and game commission will select a nonprofit 
corporation duly incorporated and certified under the Montana 
Nonprofit Corporation Act to receive paddlefish roe donations and 
process and market the roe as caviar. A pu~pese ef the nonprofit 
eerperation as states in its artieles of ineerperatien shall be 
te qenerate funss for use by the department fer benefittinq the 
passlefish fishery ans to funs histerieal, cultural, reereatienal 
and fish and 'A'ilelife J3rojeets as seleet:ed by t:he ad.,isery 
eemmit:t:ee apJ3eint:es by t:he commission J3Ursuant: t:o seet:ien 
87 4 681(3) (d) (ii), tfGA. The selection will be made from 
proposals submitted by qualified organizations according to 
criteria set forth in this section. 

(2) Remains the same. 

12,7.1003 (RULE III} CRITERIA IN SELECTING NONPROFIT 
CORPORATION 

(1) and (a) remain the same; 
(b) estimated resource ans p~ie benefits TO THE PUBLIC 

AND PADDLEF!SH RESOURCE; 
(c) remains the same; 
(i) ability to mawimize reseuree ut:ilieation wit:heut: 

eneellraqinq "'er har¥eat: MINIMIZE WASTE AND IMPACTS ON THE 
PADDLEFISH RESOURCE; 
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(ii) through (iv) remain the same; 
(d) ee~pe~eeien'e ideas fer use ef the funds generated frem 

the sale ef ehe paddlefish ~eer 
(e) impaets ef the p~epesed eperatiefts eft the reseu~eer 
t-ft 1.!ll. burden of the proposed operations on department 

administration and enforcement; 
~ ~ benefits of the proposed operations to the local 

community; 
fflt i1l compliance with all local and state food processing 

and health laws; and 
tit 1gl feasibility of the corporation's plan for marketing 

and processing. 

~7.1004 (RULE IVl OPERATING PLAN (1) and (a) remain the 
same. 

(b) precautions to be taken to avoid wasting the PADDLEFISH 
resource; 

(c) the mechanism for securing eggs from only fresh±y 
~ legally taken fish; 

(d) through (g) remain the same. 

12.7.1005 (RULE V) RECORDS (1) and (a) remain the same. 
(b) recording tag numbers ~from legally 

t-alwfl ALL fish; 
(c) and (d) remain the same. 
(e) the tetal ..,alue GROSS INCOME FROM M roe or caviar 

sold; and 
(f) the d&H-y ~EEKLY total expenses incurred including 

operation costs and salaries. 

12.7.1006 (RULE VIl PERMIT (1) Remains the same. 
(2) The commission may revoke the permit AFTER OPPORTUNITY 

FOR HEARING if it determines that: 
(a) remains the same. 
(b) eerperate assets PADDLEFISH ROE FUNDS are being 

misapplied or wasted; or 
(c) that the corporation is unable to carryout ~ THE 

PURPOSES OF THE PADDLEFISH ROE DONATION PROGRAM. 

3. The department has considered the comments received 
and has made changes as a result. Substantive changes are 
explained as follows: 

COMMENTS REGARDING ARM 12.1.1002 !RULE III The provision 
requiring the corporation to list the operation of the paddlefish 
roe donation program to benefit the resource and public as a 
purpose of the organization in its Articles of Incorporation 
would restrict existing nonprofit corporations from operating 
the program. 

RESPONSE: The provision complained of was proposed as a 
check on organizations that might incorporate for the sole 
purpose of tapping funds that might be generated by the 
paddle fish roe donation program. However, the check is not 
necessary for existing nonprofit corporations with civic purposes 
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and there are sufficient checks in the remainder of the rules to 
insure that newly incorporated organi:l:ations do not use the 
program for the personal gain of the organization's officers. 
Therefore, the objected to provision has been deleted. 

COMMENTS REGARDING ARM 12.7.1003 !RULE Jill: The Audubon 
Council applauded the Department's effort to minimize waste and 
protect the resource. However, Glendive area citizens complained 
that protecting the resource is the Department's job and not the 
job of the selected organization's. There was also comment that 
the proposed language regarding resource waste and impacts was 
ambiguous and duplicative. Finally, there was comment that 
(l)(d) was superfluous because an appointed committee will be 
making decisions for use of funds generated. 

RESPQNSE: The primary duty of the Department is to the 
resource and it must have the ability to consider potential waste 
of and impacts on the resource when it selects the organization 
that will operate the paddlefish roe donation program. Some 
proposals may be more damaging to the resource than others and 
the Commission should consider this factor in its decision. 
Changes have been made to the proposed rule in the interest of 
clarity. Provision (1) (d) in the proposed rule has been omitted. 

COMMENTS REGARDING ARM 12,7.1005 (RULE Vl : The Audubon 
Council applauded the Department's efforts to require careful 
record keeping. Glendive area citizens objected strongly to the 
corporation keeping records of angler names. 

RESPQNSE: The Department agrees that recording the donating 
fisherman's name is not necessary for resource protection and has 
omitted the requirement. 

COMMENTS REGARDING 12.7.1006 !RULE VII: The Commission 
should not be allowed to summarily revoke the permit. 

RESPONSE: The procedures for permit revocation can be agreed 
to between the Department and selected organization and made part 
of the permit. However, the rule has been changed to reflect 
that there must be an opportunity for hearing prior to permit 
revocation. 

~ r-;<-:::: / 
K. L. cool, Director 
Montana Department of Fish, 
Wildlife, and Parks 

Certified to the Secretary of State November 27 , 1989. 
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE, AND PARKS 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of an Upland Game Bird Habitat 
Enhancement Program 

TO: All interested persons 

NOTICE OF ADOPTION OF 
ARM 12.9.701 through 
12.9.706 (RULES I through 
VI) 

1. on September 28, 1989 the Department of Fish, Wildlife, 
and Parks published notice of a proposed amendment of ARM 
12.9.701 through ARM 12.9.706 (RULE I through RULE VI) at page 
1386 of the 1989 Montana Administrative Register, issue number 
18. 

2. oral comment was taken at the public hearings scheduled 
in the rulemaking notice and written comments were received 
through october 31, 1989. 

3. The Department has adopted the rules as proposed with 
the following changes: 

12.9.701 (RULE II PROJECT APPLICATIONS Section (1) (a) 
through (j) remain the same. 

12.9.702 {RULE III PROJECT REQUIREMENTS (1) Remains the 
same. 

(a) projects must be designed to establish or improve 
HABITAT COMPONENTS SUCH AS nesting cover, winter cover and 
feeding areas THAT ARE NOT PRESENT ON THE AREA. THE COMPONENTS 
DO NOT ALL NEED TO BE PRESENT UNDER THE SAME OWNERSHIP: 

(b) I'Pej eet:e must: ee designed t>e pre•,•iae at: least: 19% 
w-iRtel" eevel", 19% suitable !1e5-ting ee•reP an<l 25% feed se!freeel 

+etihl projects must be located within a SUITABLY SIZED 
AREA, NORMALLY A minimum of 100 contiguous acres. THE PROJECT 
AREA NEED NOT BE ALL under the ownership of the applicant &r-t:fie 
person authel"i~ing the pl"ejeet. Prejeets withiA smaller pareels 
will be eensidered en a ease ey ease basis and ma1 ee alftheriEed 
if the acPeage inoelred is critical habitat: er if adjacent laAds 
ean be eembinea te increase the effeeth·e area ef habitat 
impte·,•ements IF THE NECESSARY HABITAT COMPONENTS (NESTING COVER. 
WINTER COVER, FEEDING AREAS) ARE PRESENT AT SUITABLE DISTANCES 
ON ADJACENT OWNERSHIPS; 

1-#.1.£1. all projects ON PRIVATE LAND must be implemented 
through lease, conservation easement or by department cost­
sharing with the landowner, project sponsor, or a federal cost 
share program: 

fetlQl projects which require the department to purchase 
fee title to lands will not be considered: and 

+ftigl all projects on private lands must be open to public 
hunting FOR UPLAND GAME BIRDS for the duration of the project. 
Reasonable use limitations ON NUMBERS OF HUNTERS AND AREAS TO BE 
HUNTED may be allowed: however, user fees may not be changed. 
Projects located within a leased or commercial hunting operation 
will not be considered. 
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12.9.703 !RULE III\ PROJECT REVIEW AND APPROVAL (1) 
Remains the same. 

(2) P~ie~i~y EMPHASIS will be given to projects on private 
lands: however, 11e~h·it iee PROJECTS on public land will be 
ee~eidered fer PQRSUED WHERE OPPORTUNITIES FOR cooperative cost­
share projects ~· 

(3) Remains the same. 
(4) Remains the same. 

1Z.9.704 (RULE IV) REPORTING REQUIREM~ (1) (a) through 
(2) remain the same. 

12.9.705 CRULE Vl PAYMENT BX DEPARTMENT (1) The 
department will compensate individuals or organizations by cost 
sharing the actual costs incurred for completed upland game bird 
habitat enhancement projects as set forth on a contract. The 
department's share, not to exceed 100%, will be negotiated on an 
individual project basis for cost-sharing projects, IN-KIND 
§ERVICES SUCH AS LABOR MAX BE USED FOR THE PROGRAMS PARTICIPANTS' 
pORTION OF THE COST-SHARE. On cost-share projects, the 
department will not pay for federal costs received from such 
programs. The department will reimburse the landowner for up to 
100\ of his share ef ~fie a~rie~ltH~al etaeiliea~ien and 
eenser-.a~ien sen ice (AS€6) east sh11re Jlr6EJ't'l:lll\S OF OTHER FEDERAL. 
STATE, AND/OR PRIVATE COST-SHARE PROGRAMS. 

(2) The department may compensate individuals or 
organizations for upland game bird habitat enhancement activities 
accomplished through a lease, up to the fair market value of the 
lease. The organization or individual will be compensated only 
if the organization or individual holds title to OR LEASES the 
specified property. 

(3) Remains the same. 
(4) Remains the same. 

12.9.706 (RULE VI) EFFECT OF RULE VIOLATIONS (1) Remains 
the same. 

4. The department has considered the comments recieved 
and responds as follows: 

COMMENT ON NEW RULE II!al (ARM 12.9.702(all: Must a project 
provide nesting cover, winter cover, and feeding areas to be 
valid? 

BESPONSE: Enhancement projects should be designed to 
establish the habitat components that are not present in the 
existing landscape in reasonable proximity to each other. Many 
projects may be aimed at establishing only one habitat component 
because others are already present. The rule has been changed 
to clarify this. 

COMMENT ON NEW ROLE JJ(bl (ARM 12.9.702!bll: It is unclear 
to what the referenced percentages apply. 

RESPONSE: The department agrees with this comment and has 
eliminated this clause in the final rules. 
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COMMENT ON NEW RULE II(c) (ARM 12.9.702(c)): The 100 acre 
minimum size project area is too restrictive and will eliminate 
many projects from areas west of the divide that typically have 
small farms. The minimum size should be reduced or dropped. 

RESPONSE: The wor<Ung of this r.ule has been changed to 
reflect this concern. However, it should be noted that if 
habitat enhancement efforts are to be successful, they must be 
conducted on areas large enough to support the game bird species 
in question. For many species, this will be an area of 100 acres 
or larger in size, but not necessarily under one ownership. 

COMMENTS ON NEW RULE II(f) (ARM 12.9.702(f)) 

COMMENT: The rule requires that all projects on private 
lands must be open to public hunting for the duration of the 
project. This requirement is not necessary and should be 
eliminated. It may discourage landowners from participating in 
the program. 

RESPONSE: The legislation authorizing this program requires 
that "land in the project area remains open to public hunting in 
accordance with reasonable use limitations imposed by the 
landowner." Since this requirement is part of the law, the 
<.lepartment has no authority to eliminate it. 

COMMENT: Under this rule the phrase "reasonable use 
limitations" should be defined. 

RESPONSE: The department thinks that it is best to leave 
this definition up to each individual landowner at the time. 
However, it is the department's interpretation that under this 
provision, landowners may place some restrictions on numbers of 
hunters, areas where hunting is allowed, and times when hunting 
is allowed. The rule has been changed to reflect this comment. 

COMMENT: Does the requirement that "land in the project 
area remains open to public hunting" mean that the landowners 
must allow all ~inds of hunting including big game. 

RESPONSE: The department believes that the provision 
applies--only to upland game bird hunting and not to other 
species. The department has changed the rule to reflect this 
comment. 

COMMENT ON NEW RULE V(2) (ARM 12.9.705(2)): Is the title 
holder of the land or the lessee eligible for the compensation? 

RESPONSE: The department does not wish to dictate nor does 
it probably have the right to decide to whom the compensation is 
paid. That should be left up to the agreement between the 
landowner and lessee. 

GENERAL COMMENTS 

~: More emphasis should be placed on habitat 
enhancement projects on public lands. 
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IISPQNSE: The department will be looking at and initiating 
habitat projects on all kinds of land ownerships including 
department, state and federal lands. 

COMMENT: Provisions should be made in the rules to fund 
predator control projects. 

RJSPONSE: The legislation authorizing this program does not 
allow expenditures for predator control. It is the department's 
position that dollars spent on habitat improvement provide a 
better return for each dollar spent where an objective is 
increasing upland game birds over a large area. 

COMMENT: Funds from this program should be used to purchase 
upland game bird habitat. 

RESPONSE: The legislation authorizing this program does not 
allow the purchase of land in fee title. The legislation directs 
the program to be implemented through "cost-sharing programs, 
leases and conservation easements." 

COMMENT: There is concern that funding for this program 
could be "raided" for other purposes. 

RESPQNSE: The funds for this program are specifically 
earmarked for its implementation by the legislation authorizing 
the program and by legislative appropriation. However, the 
legislature has the authority to legislate and appropriate the 
funds as it wishes in future legislative sessions. 

COMMENT: The rules are unnecessarily complicated. 
RESPONSE: It is the department's position that the rules 

are the minimum necessary to implement the program as directed 
by the legislation. The final rules have been changed or 
classified where there was specific comment on individual rules. 

COMMENT: The funds could be put to better use for 
reintroducing birds into areas that once had them. 

R£BP9NSE: The legislation and rules adopted in 1988 allow 
for the introduction of pen-reared pheasants by interested 
individuals or groups who will be reimbursed at the rate of $3 
for each bird released. It is the department's position based 
on years of research in this state and others that it is much 
more cost-effective and beneficial to spend funds on habitat 
development than on releasing pen-reared pheasants. 

COMMENT: The program is an excellent idea, but it is two 
years too late because of the Federal Conservation Reserve 
Program now in effect. 

RESPONSE: The conservation Reserve Program has given the 
state an excellent start on establishing nesting and to some 
extent winter habitat for upland game birds. The Upland Game 
Bird Habitat Enhancement Program will be used to create other 
habitat components such as feeding and wintering areas where they 
are lacking so it will go hand-in-hand with CRP. Also, there 
are a number of areas in Montana with very little land enrolled 
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in CRP and the department's habitat program will be very 
important in these areas. 

~/ 
K. L. Cool, Director

1 

Montana Department of Fish, 
Wildlife, and Parks 

Certified to the Secretary of State November 27 , 1989. 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of rules 16.8.807 and 
16.8.809 concerning the monitoring 
and reporting of air quality data 

To: All Interested Persons 

NOTICE OF ADOPTION 
ON AMENDMENT 

OF RULES 
16.8.807 AND 16.8.809 

(Air Quality Monitoring) 

1. On August 31, 1989, at page 1259 of the Montana 
Administrative Register, issue number 16, the Board published 
notice of the proposed amendment of rule 16.8.807 and 16.8.809 
which would update the rules to incorporate the most recent 
revision of the Montana Quality Assurance Manual, a rev1s1on 
which affects the air quality monitoring audit, operations, and 
personnel sections of the manual and focuses primarily on use 
of new equipment and techniques. 

2. The Board of Health and Environmental Sciences 
adopted the rule as proposed. 

3. No comments or testimony were received. 

by 

HOWARD TOOLE, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

Director 

Certified to the Secretary of State November 27, 1989 . 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
the Montana Pollutant Discharge ) 
Elimination System rules, repealing) 
sections 16.20.901 through ) 
16.20.919 and adopting new rules ) 
I through LIII -- I (16.20.920) ) 
through VII (16.20.926) and VIII ) 
(16.20.1301) through Lili ) 
(16.20.1347) ) 

To: All Interested Persons 

) 
) 

NOTICE OF ADOPTION 
ON THE 

AMENDMENT OF THE 
MONTANA POLLUTANT 

DISCHARGE ELIMINATION 
SYSTEM RULES -

REPEALING 16.20.901 
THROUGH 16.20.919 

AND ADOPTING NEW RULES 
I THROUGH LIII 
(Water Quality) 

1. On September 28, 1989 at page 1391 of 
Montana Administrative Register, issue number 18, 
published notice of the proposed repeal of ARM 
through 16.20.919 and the adoption of new rules to 
Montana Pollutant Discharge Elimination System rules 
with federal law and regulations. 

the 1989 
the Board 
16.20.901 

update the 
to conform 

2. The Board of Health and Environmental sciences 
repealed rules 16.20.901 through 16.20.919 and adopted rules I 
through LIII as proposed with the correction of a few typo­
graphical errors in cross references as shown below (new 
material is underlined; material to be deleted is interlined): 

RULE I (16.20.920) through RULE XI (16.20.1304) Same as 
proposed. 

RULE XII (16.20.1305) EXCLUSIONS (1) (3) Same as 
proposed. 

(4) Any introduction of pollutants from non point-source 
agricultural and silvicultural activities, including storm 
water runoff from orchards, cultivated crops, pastures, range 
lands, and forest lands, but not discharges from concentrated 
animal feeding operations as defined in RULE XI 
(16.20.1304)(3), discharges from concentrated aquatic animal 
production facilities as defined in RULE XI (16.20.13041+1+1§1, 
discharges to aquaculture projects as defined in RULE XI 
(16.20.1304)+&}(5), and discharges from silvicultural point 
sources as defined in RULE XI (16.20.1304)~(56). 

(5) - (7) Same as proposed. ----

RULE XIII (16.20.1306) through RULE XVI (16.20.1309) Same 
as proposed. 

RULE XVII (16.20.1310) APPLICATION FOR A PERMIT 
(1) - (6)(f) Same as proposed. 
(g) A topographic map (or other map if a topographic map 

is unavailable) extending one mile beyond the property bound­
aries of the source, depicting the facility and each of its 
intake and discharge structures; each of its hazardous waste 
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treatment, storage, or disposal facilities; each well where 
fluids from the facility are injected underground; and those 
wells, springs, other surface water bodies, and drinking water 
wells listed in public records or otherwise known to the appli­
cant in the map area (group II storm water discharges, as de­
fined in RULE XI (16.20.1304)+&4+(62), are exempt from the 
requirements of this subsection); ----

(h) same as proposed. 
(i) For Group II storm water dischargers (as defined in 

RULE XI (16.20.1304)+&4+(62) only, a brief narrative descrip-
tion of: ----

(i) - (iii) Same as proposed. 
(7)(a) - (i) Same as proposed. 
(j)(il An applicant that qualifies as a Group II storm 

water discharger under RULE XI (16.20.1304)+&4+1§ll and RULE 
XXI (16.20.1314) is exempt from the requirements of subsections 
(6)(g) and (7) of this rule, unless the department requests 
such information; 

(iii - (iii! Same as proposed. 
(k) - (ml Same as proposed. 
(8) Same as proposed. 
(9) New and existing concentrated animal feeding opera­

tions (defined in RULE XI (16.20.1304)(3)) and concentrated a­
quatic animal production facilities (defined in RULE XI 
(16.20.1304)++}(6)) shall provide the following information to 
the department.~sing the application form provided by the 
department: 

(a) - (b) Same as proposed. 
(10) - (15) Same as proposed. 

RULE XVIII (16.20.1311) through RULE XXI (16.20.1314) 
Same as proposed. 

RULE XXII (16.20.1315) SILVICULTURAL ACTIVITIES 
(1) Silvicultura1 point sources, as defined in RULE XI 

(16.20.1304)~~. are point sources subject to the MPDES 
permit program. 

RULE XXIII (16.20.1316) NEW SOURCES AND NEW DISCHARGERS 
(1) Except as otherwise provided in an applicable new 

source performance standard, a source is a new source if it 
meets the definition of new source in RULE XI 
(16.20.1304l~ll21. and 

(a) - (c) Same as proposed. 
(2) A source meeting the requirements of subsections 

(1)(a), (b), or (c) of this rule is a new'source only if a new 
source performance standard is independently applicable to it. 
If there is no such independently applicable standard, the 
source is a new discharger. (See RULE XI (16.20.1304)~(36).) 

(3) Same as proposed. ----
(4) Construction of a new source as defined under RULE XI 

(16.20.1304)~(37) has commenced if the owner or operator 
has: ----

(a) - (b) Same as proposed. 
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(5) - (10) Same as proposed. 

RULE XXIV (16.20.1317) through RULE XXVII (16.20.1320) 
same as proposed. 

RULE XXVIII (16.20.1321} CALCULATING MPDES PERMIT CONDI­
TIONS (1) - (6) Same as proposed. 

(7) Discharges which are not continuous, as defined in 
RULE XI (16.20.1304)+±J+(l2), must be particularly described 
and limited, considering the following factors, as appropriate: 

(a) - (d) same as proposed. 
(8) - (12) Same as proposed. 

RULE XXIX (16.20.1322) through RULE LIII (16.20.1347) 
same as proposed. 

3. No comments or testimony were received. 

HOWARD TOOLE, Chairman 
BOARD OF HEALTH AND ENVIRONMENTAL 
SCI EN 

by 

Certified to the Secretary of State November 27, 1989 . 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
rules I through XV establishing 
pretreatment standards for 
discharges into publicly operated 
treatment works. 
ARM 16.20.1401 through 16.20.1416 

To: All Interested Persons 

NOTICE OF ADOPTION 
OF NEW RULES I 

THROUGH XV RELATING TO 
PRETREATMENT STANDARDS 

FOR DISCHARGE INTO 
PUBLICLY OPERATED 

TREATMENT WORKS 
(Water Quality) 

1. on September 28, 1989, at page 1457 of the 1989 
Montana Administrative Register, issue number 18, the Board 
published notice of the proposed adoption of new rules con­
cerning pretreatment standards for dischargers into publicly 
operated treatment works. 

2. The Board of Health and Environmental Sciences 
adopted the rule as proposed with the correction of one typo­
graphical error as shown below (new material is underlined; 
material to be deleted is interlined): 

RULE II (16.20.1402) DEFINITIONS The definitions con­
tained in ARM Title 16, chapter ~ lQ, subchapter 13 are hereby 
incorporated by reference in this subchapter. 

3. No comments or testimony were received. 

HOWARD TOOLE, Chairman 
BOARD OF HEALTH AND ENVIRONMENTAL 

SCIO 

by •• u!V&?~~ 
DONALD E. PIZZINI,~~ 

Certified to the Secretary of State November 27, 1989 
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BEFORE THE BOARD OF CRIME CONTROL 
OF THE STATE OF MONTANA 

In the matter of the amend­
ment of ARM 23.14.401 and 
the adoption of ARM 23.14.423, 
23.14.424 and 23.14.425 

TO: All Interested Persons 

NOTICE OF AMENDMENT OF ARM 
23.14.401 ADMINISTRATION OF 
PEACE OFFICER STANDARDS AND 
TRAINING, FOR ADOPTION OF 
23,14.423 MINIMUM STANDARDS 
FOR THE EMPLOYMENT OF DETEN­
TION OFFICERS, 23.14.424 RE­
QUIREMENTS FOR DETENTION 
OFFICER CERTIFICATION, 
23.14.425 REFERENCED RULES 
APPLY TO FULL-TIME AND PART­
TIME DETENTION OFFICERS 

1. on October 12, 1989, the Board of Crime control 
published notice of proposed amendments to ARM 23,14.401, 
concern1ng administration of peace officer and detention office 
standards and training and proposed adoption of ARM 23,14.423, 
concerning minimum requirements for the employment of detention 
officers, ARM 23.14.424, concerning requirements for 
certification of detention officers, and ARM 23.14.425, 
concerning referenced rules applying to full-time and part-time 
detention officers, at page 1559 of the 1989 Montana 
Administrative Register, issue number 19. 

2. The agency has amended and adopted the rules as 
proposed. 

3. No comments or testimony were received. 

Administrator 

certified to the Secretary of State, November 16, 1989 
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BEFORE THE BOARD OF CRIME CONTROL 
OF THE STATE OF MONTANA 

In the matter of the amend­
ment of ARM 23.14.404 
and ARM 23.14.405 

NOTICE OF AMENDMENT OF ARM 
2 3 . 14. 4 04 GENERAL REQUIRE­
MENTS FOR CERTIFICATION, AND 
ARM 23.14.405 REQUIREMENTS 
FOR THE BASIC CERTIFICATE 

TO: All Interested Persons 

1. On October 12, 1989, the Board of Crime Control 
published notice of proposed amendments to ARM 23.14.404, 
concerning general requirements for certification of federal law 
enforcement officers and ARM 23.14.405 concerning requirements 
for the basic certificate for federal law enforcement officers, 
at page 1557 of the 1989 Montana Administrative Register, issue 
number 19. 

2. The agency has amended the rules as proposed; however, 
a typographical error was made in the implementing cite for ARM 
23.14.404. Section 44-11-301 is listed twice and it should be 
44-11-301 and 44-11-302. 

3. No comments or testimony were received. 

Administrator 

Certified to the secretary of state, November 16, 1989 
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BEFORE THE BOARD OF NATURAL RESOURCES 
AND CONSERVATION OF THE STATE OF MONTANA 

In the matter of the 
amendment of rule pertain1ng 
to the voluntary transfer of 
a reserved water right 

To: All Interested Persons. 

NOTICE OF AMENDMENT 
OF RULE 36.16.118 

1. On October 12, 1989, the Board of Natural Resources 
and Conservation published notice of the proposed amendment of 
Rule 36.16.118 pertaining to the voluntary transfer of a 
reserved water right at page 1564, 1989 Montana Administrative 
Register. issue number 19. 

2. The Board has amended Rule 36.16.118 with the 
following changes: (new matt~r underlined, deleted mattPr 
1ntFrlinedl 

121 9niy-~pen-th~-r~~~e~t-ef-e-re~ervent-~sy-ft-wster 

re~ervetien-be-tran~f~rred ~~~rvant may voluntaril~ 
t~~~~fe~l!_Q~~~Y-EQr!~Qn of its reservation to a tra~~fPree 
n~w-ewner without loss of priority if the transferee is 
qualif1ed to reserve water pursuant to 85-2-31611), MCA, and 
if the transfer is approved by the board. 

I 3 l 

3. The Board received one written comment on the rule 
amendment from the City of Billings, Montana. A board member 
pre~ented one comment. The comments received and the Bo~rd's 
responses are as follows: 
CO!'W~NI: The proposed rule as wr1tten would allow any 
reservant to request a transfer of its own reservation or any 
other reservant's water reservation. The Board's declaratory 
ruling held that the Board has thP authority to approve only 
voluntary transfers where thf' aff,.cted reserVdnt request.~ thP 
transfer. 
RESPONSE: The reason for the amended rule is to conform the 
rui~-t~-the declaratory ruling issued by the board on Aprtl ll, 
1989. The declaratory ruling held, in pertinent part, that the 
board does not have authority to involuntarily transfer a 
municipal water reservation. The comment is in accord w1th the 
Board's declaratory rul1ng. The Board accepts the cororoent. 

gQMMENI: Because no person owns water it may be confusing to 
use the terro new owner. The term transferee appropriately 
de~rribes the legal relationship created by th~ transfer. 
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RESPONSE: The Board accepts the comment. 

4. No other written or oral comments were received. 

\"0.co. 2~--~~ 
Board of Natural Resources 
and Conservation 

Certified to the Secretary of State, November 27, 1989. 

23-12/7/89 Montana Administrative Register 



-2066-

BEFORE THE BOARD UF NATURAL RESOURCES 
AND CONSERV.I\TION OF THE STATE OF MONTANA 

In the matter of the 
amendment of rule pertaining 
to the voluntary transfer of 
a reserved water right 

To: All Interested Persons. 

NOTICE OF AMENDMENT 
OF RULE 36.16.118 

1. On October 12, 1989, the Board of Natural Resources 
and Conservation published notice of the proposed amendment of 
Rule 36.16.118 pertaining to the voluntary transfer of a 
reserved water right at page 1564, 1989 Montana Administrrlttve 
Register, issue number 19. 

2. The Board has amended Rule 36,16.118 with the 
following changes: (new mat(er underlined, deleted matter 
inherllnedl 

(2) 9n±y-Mpon-ehe-re~Me~e-o£-a-re~er~a"e-May-a-waeer 

re,.er~al;:i:on-be-t'ran"ferre<i i\_reservant may voluntarily 
!:!.<in;,g;r_i!ll.___9_!:_<i!'L.EOrt_i'?.n of its reservation to a tra!!.!'!_f!:'£5'_€' 
"ew-ow"er without loss of priority if the transferee is 
qualified to reserve water pursuant to 85-2-316(1), MCA, and 
if the transfer i~ approved by the board. 

( 3) 

3. The Board received one written comment on the rule 
amendment from the City of Billtngs, Montana. A board member 
presented one comment. The comments received and the Bo~rd's 
responses are as follows: 
COMM!:;!'/T: The proposed rule as written would allow any 
reservant to request a transfer of its own reservation or any 
other reservant's water reservation. The Board's declaratory 
ruling held that the Board has thP authority to approve only 
voluntary transfers where thf" affpcted reserVdnt request~ thP 
transfer. 
RESPONSE: The reason for the amended rule is to conform the 
rui~~to-the declaratory ruling issued by the board on Aprtl 11 
1989. The declaratory ruling held, in pertinent part, that the 
board does not have authority to involuntarily transfer a 
municipal water reservation. The comment is in accord w1th the 
Board's declaratory ruling. The Board accepts the comment. 

COMMENT: Because no person owns water it may be confusing to 
use the term new owner. The term transferee appropriately 
desrribes the legal relationship created by the transfer. 
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RESPO~: The Board accepts the comment. 

4. No other written or or~l comments were received. 

\'0.ao. 9 • ...,-h~ 
Board of Natural Resources 
and Conservation 

Certified to the Secretary of State, November 27, 1989. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of Rule I (ARM 42.27.118) ) 
Prepayment of Motor Fuel Taxes.) 

) 

TO: All Interested Persons: 

NOTICE OF THE ADOPTION of 
Rule I (ARM 42.27.118) 
Prepayment of Motor Fuel 
Taxes. 

1. On August 31, 1989, the Department of Revenue published 
not ice of the proposed adopt ion of Rule I (ARM 4 2. 27 .118) 
relating to Prepayment of Motor Fuel Taxes at page 1264 of the 
1989 Montana Administrative Register, issue no. 16. 

2. COMMENTS: J, Michael Scott, of Ranch Hand, Inc., 
Eureka, Montana commented that in lieu of Rule I, the Department 
should adopt the following formula for prepayment purposes: 
"Multiply previous amount of motor fuel taxes paid by 1.1. or 
1. 2. There would be no late penalty if the difference in the 
actual taxes due (and taxes prepaid) would be received by the 
Department of Revenue within 60 days of due date." 

RESPONSE: There are great differences between licensed 
gasoline distributors. One formula would not fit the majority 
of distributors. The proposed rule allows each distributor to 
estimate the credit balance which will reduce the possibility of 
a late payment penalty and interest based on the distributor's 
own business. The gasoline license tax provides that the late 
payment penalty may be waived upon a showing of "good cause" for 
the late payments. In ARM 42.3.101 through 42.3.112, the 
Department sets out what constitutes "good cause" for waiving 
late payment penalty. These rules provide for sufficient 
flexibility in waiving the late payment penalty to prevent any 
injustice or hardship. 

3. Therefore, the Department adopts the rule as proposed 
in the notice of August 31, 1989. 

I t (I ,, ,-,· 

DENIS ADAMS, D1rector 
Department of Revenue 

Certified to Secretary of State November 27, 1989. 
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VOLUME NO. 43 OPINION NO. 42 

EDUCATION - Applicability of Montana Human Rights Act to 
public school districts on Indian reservations; 
INDIANS Existence of federally-protected tribal 
interest in school district hiring practices; 
INDIANS Validity of preferences with respect to 
reservation-based public school employment under Montana 
Human Rights Act; 
LABOR RELATIONS Existence ot federally-protected 
tribal interest in school district hiring practices; 
SCHOOL DISTRICTS Existence of federally-protected 
tribal interest in school district hiring practices; 
SCHOOL DIS'l'RICTS - Validity of Indian preferences with 
respect to reservation-based employment under Montana 
Human Rights Act; 
MONTANA CODE ANNOTATED - Sections 49-2-101 to 49-2-601, 
49-2-303 (1) (a), 49-2-403 (1); 

25 u.s.c. 
42 u.s.c. 
42 U. S.C. 

MONTANA CONSTITUTION - Article II, section 4; 
UNITED STATES CODE - 20 U.S.C. §§ 236 to 240; 
§ 81; 25 u.s.c. § 450e(b); 25 U.S.C. § 47~; 
§§ 2000e to 2000e-17; 42 U.S.C. § 2000e{b); 
S 2000e-2 (i); 42 U.S.C. § 2000e-7; 42 U.S.C. 
UNl TED STATES CONSTITUTION llrtic le I I, 

§ 2000h-4; 
section 8, 

clause 3; Amendments V, XIV. 

HELD: The Montana Human Rights Act applies to public 
school districts lying wholly or partially 
within Indian reservations on district-owned 
lands and prohibits the school district from 
granting employmeut preferences to Indians 
unless specifically required by federal 
statute. Indian tribes do not have a 
federally-protected inter~st in requiring that 
such preferences be granted their members or 
other Indians. 

November 16, 1989 

James C. Nelson 
Glacier County Attorney 
P.O. Box 428 
Cut Bank MT 59427 

Dear Mr. Nelson: 

You have requested my opinion concerning the following 
question: 
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Uoes the prohibition in the Montana Human 
lh9hts Act against racial discrimination apply 
tu employment decisions by public school 
boards whose districts lie wholly or partially 
within an Indian reservation so as to render 
unlawful the granting of employment 
preferences to Indians, even when such 
preferences are reyuired by tribal resolution 
or ordinance? 

I conclude that the Montana Human Rights Act, 
§§ 49-2-101 tu 601, MCA, does apply antl prohibits the 
granting of reservution-based employment preferences to 
Indians unless specifically required by federal statute. 
I further conclude that, under the facts here, this 
Act's application does nut impermissively infringe on 
the sc;lf-government puwers oi the Blackfeet T1·ibe. 

East Glacier School District No. 51 is located entirely 
within the exterior boundaries of the Blackfeet Indian 
keservation. The district's physical facil1ties are 
situated in the town of East Glacier on lands owned by 
it, and its student population for school year 1988-89 
is ap[Jroximatcly 40 pupils, divided in roughly equal 
parts between Indiun and non-Indian children. The 
employment at issue occurs in the district's facilities 
and affects Lasks such as teaching, clerical, and 
janitorial services. Funding for such activities is 
derived almost entirely trom payments under the state 
foundation program, revenues generated from property tax 
levies 1 and federal impact aid pursuant to Public Law 
No. 81-874, 67 Stat. llOO (codified as amended at :.!0 
U.S.C. §§ 236-240). Nolle of the positions in question 
is subject to a federal statute requiring employment 
preferences for Blackfeet tribal members or other 
India11s. 

The Blackfeet Tribe has estal.Jlished by resolution a 
tribal employment rights office and requires "[a]ll 
employers operating ~1ithin the exterior boundaries of 
the Blackfeet Reservation to give preference to 
Indians in hiring, promutiun, t.raining, [und] all other 
aspects of employment[. J.. B1ackf.N,t 'l'ribal Resolution 
No. 126-82, para. 2 (Nov. 24, 1981). The resolutiun 
subjects noncomplying employers to a broad range of 
penal ties, including "denial of the right to commence 
business on the Blackfeet R~servation, fines, suspension 
of the employer's operution, termination of the 
employer's operation, denial of the right to conduct any 
further business Oil the Blackfeet Reservation, payment 
of buck pay or other relief to correct any harm clone tu 
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aggrieved Indian", and the summary removal of employees 
hired in violation of the Blackfeet Tribe's employment 
rights requirements." Id. , para. 4. The Tribe has 
informed School District NO. 51 that the district must 
honor these preference provisions and that, therefore, 
qualified Blackfeet tribal members or other Indians must 
be awarded positions within the district irrespective of 
the qualifications of non-Indian employees or 
applicants. 

Your opinion request raises serious issues under both 
state and federal law. 'rhey involve the questions of 
whether the prohibition against racial discrimination in 
the Human Rights Act should be construed as encompas~Sing 
reservation-based Indian employment preferences and, if 
the state act does proscribe such preferences, whether 
this prohibition may be given eff"'ct in light of the 
tribal resolution. 1 addrec;s these qtwstiuns in order. 

l. 

Section 49-2-303 (1) (a), MCA, uf the Human Rights Act 
makes it unlawful for any Montana public or private 
employer to discriminate on the basis of race. No 
exemptiullS from this prohibition exist. '!'he threshold 
issue is thus whether an exception should nevertheless 
be implied, as a matter of state law, for Indian 
employment prt>fcrences becaus" of the unique status of 
tribes and their members under f~deral law. 

In Morton ~ Mancari, 417 U.S. 535 (1974), the United 
States Supreme Court upheld the constitutionality of 
section 12 of the Indian Reorganization Act, 25 u.s.c. 
§ 472, which requires the Secretary of the Interior "to 
establish standards of health, age, character, 
experience, k110Wledge, and ability for Indians who may 
be appointed to the various positions maintained ... by 
the Indian Office, in the administration of functions or 
services affecting any Indian tribe" and to grant such 
qualified Indians "the preference to appointment to 
vacancies in any such positions." Mancari arose after 
section 12 preferences were utilized in the Albuquerque, 
New Mexico office of the Bureau of Indian Affairs to 
select Indians over non-Illdians for various promotions. 
The non-Indians alleged that the preferences were 
racially-grounded and, in the absence of a compelling 
state interest, violated the due process clause of the 
Fifth Amendment. The Supreme Court, however, concluded 
otherwise, reasoning that the statutory preference was 
political, not racial, in nature: 
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Contrary to the characterization made by 
appellees, this preference does not constitute 
"racial discrimination." Indeed, it is not 
even a "racial" preference. Rather, it is an 
employment criterion reasonably designed to 
further the cause of Indian sel £-government 
and to make the BIJ\ more responsive to the 
needs of its constituent groups. It is 
directed to particip<Jtion by the governed in 
the governing agency. . . . The preference, as 
applied, is granted to Indians not as a 
discrete racial group, but, rather, as members 
of quasi-sovereign tribal entities whose lives 
and activities are governed by the BIA in a 
unique fashion. Furthermore, the 
preference applies only to employment in the 
lndian service. The preference does not cover 
any other governmental agency or activity, and 
we need not consider the obviously more 
difficult question that would be presented by 
a blanket exemption for Indians from all civil 
service examinations. 

~ at 553-S4 (footnote omitted). The Court then 
concluded bi stating that, "fa]s long as the special 
treatment can be tied rationully to the fulfillment of 
Conyress' unique obligation toward the Indians, such 
legislative judgments will not be disturbed" and that 
the section 12 preference provision was "reasonable and 
rationally designed to further Indian 
selt-government[.]" Id. at 554. Later decisions have 
relied upon the Mancarrdistinction between "political" 
and "racial" discriminatiun to reject due process or 
equal protection challenges where unique legal status or 
privileges accorded Indi,ms were at stake. ~. 
~~ington ~~ Washin~top Sta_~. Commercial Passenger 
~'ishing Vessel AssuciatH'n, 443 U.s. 658, 673 n.20 
(1979) (upholding validity of treaty fishing rights 
retained by tribal members); United States v. Antelope, 
430 u.s. 641, 645-46 (197'1) Ti'C]eCtJ.ng FJ.ftn Amendment 
challenge to 18 U.S.C. § 11S3 which subjects Indians, 
but not non-Indians, to federal prosecution for 
specified major crimes); Moe v, Confederated Salish and 
~~ Tribe~, 425 u.s.""""463;-479 80 (!976) (reJecting 
claim that common-law t<n: immunity granted Indians 
constituted invidious racial discrimination against 
non-Indians); Fisher v. District Court, 424 U.S. 382, 
390-91 (1976~~~ £_Uriam) (vesting exclusive 
jurisdiction in tribal court over adoption proceedings 
involving only tribal members residing on reservation 
did not impermissibly deny them access to state courts 
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on l"ilcial grounds); Mullenber.s. v. United States, 857 
F.2d 770, 772 (Fed. Cir. 1988) C"the fa1.lur~xtend 
notice requirements to nonpreference eligible excepted 
service employees is not racial discrimination since 
Indi;w status is political and not racial"); Duro v. 
Reina, 851 F.2d 1136, 1144 (9th Cir.), petition for reh. 
en bane deniej_, 860 L2d 1463 (1988), cert. granted, 109 
S. Ct. 1930 (1989) (finding no equal protection 
violation ~y virtue of tribal court criminal 
jurisdiction over nonmember Indians but not over 
non-Indiuns); Barona Group of Capitar1 Grande Band of 
Mission Indians ~ Aroer ican Management and Amusement, 
840 F.2d 1394, 1406-07 (9th Cir. 1987), cert. dism1.ssed, 
109 S. Ct. 7 (1988) (upholding validity of 25 u.s.c. 
§ Bl 'rlhich r.::quires federal approval of contracts made 
with Indian tribes or Indians) ; Alaska Chapter, 
Associated General Contractors v. Pierce, 694 F.2d 1162, 
1166-70 (9th Cir::- 1982) (upholding constitutionality of 
Indian preference provision in 25 U.S.C. § 450e(b)); see 
also Regents ~ Bakke, 438 u.s. 265, 304 n.42 (197lf} 
1"10 Mancari, w~ approved a hiring preference for 
qualified Indians in the Bureau of Indian Affairs of the 
Department of the Interior. We observed in that 
case, howeVer", that the legal sLilUs of the BIA is sui 
generis"). 

Mancdri was cle<n"lY premised on the special relationship 
ex1.st1.ng between t.h12 United SU!tes a.nd Indian tribes, 
and it is doubtful the decision s~ands for the general 
proposition that states may, wi~hout congressional 
authorization, bestow !!referential employment rights on 
individuals because of their lndian status. See Queets 
Band ~ Washington, 765 F.2d 1399, 1404 n.l (9.th Cir. 
1985), vacated upon joint motion, 783 F.2d 154 (1986). 
A contrary conclusion, moreover, would raise significant 
concerns under the equal protection clauses of the 
Fourteenth Amendment and Article II, section 4 of the 
Hontana Constitution. The United States Supreme Court 
thus recently stated in City of Richmond ~ ~ Croson 
Company, 109 S. Ct. 706, 719 (1989), that merely becduse 
"congress may identify and redress the effects of 
society-wide [racial) discrimination does not mean, _<! 
fortiori, the Stat<Js and their political subdivisions 
are free to decide that such remedies are appropriate." 
The Court later said that, "[w]hile the States and their 
subdivisions may take remedial action when they possess 
evidence that their own spending practices are 
exacerbating a pattern of prior discrimination, they 
must identify that discrimination, public or private, 
with some specificity before they may use race-conscious 
relief." Id. at 727. Although the analysis in C~ty of 
Richmon..£ conc<'rning Congress' more expansive aut ority 
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to formulate "race-conscious" statutory schemes was 
premised on section 5 of the Fourteenth Amendment, which 
provides that "[t)he congress shall have power to 
enforce, by appropria.te legislation" such amendment, the 
Court's reasoning appears particularly apt here since 
Congress, but not the stutes, has plenary power over 
Indian affairs pursuant to Article II, section 8, clause 
3 of tl~ federal constitution and a special relationship 
with tribes and their members. ~. McClanahan .::...:._ 
Arizona State Tax Commission, 411 U.S. 164, 172 n.7 
(1973). 

Yet, even if states do have the discretion to enact 
reservatJ.on-based employment preferences for Indians, 
Montana's Human Rights Act requires, as a general 
matter, even-handed treatment which neither ben.,fits nor 
penalizes individuals because of their Indian status. 
~ Taylor .::...:._ Department ~f Fish, Wildlife ~ ~~ks, 205 
Mont. 85, 666 P.2d 1228, 1232 (198~(even express 
statutory exceptions in the Human Rights Act must be 
strictly construed). In either situation the employment 
practice is racially motivated and proscribed under 
section 49-2-303(1) (a), MCA. See Tuveson v. Florida 
Governor's Council on Indian Affairs, 495 so:- 2d 790, 
794 (Fla. Oist. Ct~ ,iij)p:-1966j--(-"[t)he [employer's) 
conclusion that Indian p~efurence is legal under Federal 
law is irrelevant; what is legal under Federal law is 
not the same as what is legal under Florida law"). As a 
matte1· of state law, therefore, such preferences are 
prohibited at least where, as here, they are not 
remedial devices designed to correct prior 
discriminatory practices by the employer. See 
§ 49-2··403 (1), MCA (!<ace "may not comprise justificatiOn 
for discrimination unless the nature of the service 
requires the discrimination for the legally demonstrable 
purpose of correcting a previous discriminatory 
practice"). I express no opinion concerning whether or 
under what circumstances racially-conscious affirmative 
action plans may be utilized pursuant to Montana law. 

II. 

The second issue is whether, under federal law 
principles, application of the Human Rights Act under 
the circumstances here infringes impermissibly on the 
Bliickfeet Tr ibo=' s sovereic,;nty. Because the involved 
operations of the district occur on nontribal land and 
the Tribe seeks to regulate the conduct of a nonmember 
entity, I apply the analytical standards articulated in 
Montana .::...:._ United States, 450 u.s. 544 (1981). 
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Montana arose from an action filed by the United States 
wh1ch, in part, sought to establish that tlre Crow Tribe 
had exclusive jurisdiction to regulate reservation 
hunting and fishing--including such activity by 
nonmembers on nonmember-owned fee l<tnd. 'fhe supreme 
Court held the tribe's inherent authority w<Is "not so 
broad" as to support this cl<Iim, remarking that such 
authority had normally been limited to matters of 
internal concern involving tribal members and tlwt "the 
exercise of tribal power beyond what is necessary to 
protect tribal self-government or to control internal 
relations is illconsistent with the dependent status of 
the tribes, and so cannot survive without express 
congressional delegation." .!.£.:.. at 564. Regulation of 
hunting and fishing by nonmembers on nontribal or 
nontrust land was then charactet·ized as having "no clear 
relationship to tribal self-government or internal 
relations." Ibid. The Court did observe that tribes 
may retain "inherent sovereignty to exercise some forms 
of civil jurisdiction over non-Indians on their 
reserva tionr;, even on non-Indian tee lands," citing as 
examples (l) activity by nonmembers who have entered 
into a consensual relationship with a tribe or its 
members and (2) activity by nonmembers which "threatens 
or has some direct effect on the political integrity, 
the economic security, or the heJlth or welfare of the 
tribe." Id. at 566. The Court fc.und no consel1sual 
relationshiPand no threat to the Crow Tribe's political 
or economic security with respect to nonmember hunting 
and fishing on nonmember lands. These basic principles 
were recently reaffirmed in Brensdale v. Confederated 
Tribes and Bands of the YakimaNat1un, 109 s. Ct. 2994 
(I989T, ---although-Justi~li~uggested in his 
plurality opinion, joined in by three other members of 
the Court, that the tribal interests protected under 
Montana may only be vindicatecd on a case-by-case basis 
in a civil proceeding and not through exercise of tribal 
regulatory jurisdictioll. Id. at 3007-08. 

Here there is no consensual or contractual relationship 
between School District No. 51 and the Blackfeet Tribe. 
The district is a creature of state statute and exists 
solely to provide education to children in accordance 
with Montana and federal law. Its presence on the 
reservation is also not contingent upon tribal approval. 
The question accordingly becomes whether the school 
district's activity has a sufficient connection to the 
"economic security" of the Tribe to justify the latter's 
enforcement of its Indian preference requirements. 

That question cannot fairly be 
balancing the Tribe's interest 
maximizing member ur other Indian 
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stJte interest in ~ruploying the most qualified persons 
to provide, within budgetary constraints, services 
essential to the educational process. 0...:_ Washington Y..!_ 
Confederated Tribes of Colville Indian Reservation, 447 
U.S. 134, 156(1980) (" [t]he princ1ple of tribal 
self-government, grounded in notions of inherent 
sovereignty and in congressional policies, seeks an 
accommodation between the interests of the Tribes and 
the federal government, on the one hand, and those of 
the State, on the other"). The state interest has been 
deemed highly significant even with respect to 
employment decisions in connection with grants subject 
to Indian employment preferences under section 7 (b) of 
the Indian Self-Determination and Education Assistance 
Act, 25 U.S.C. § 450e (b). Johnson v. Central (alley 
School District No. 356, 645 P.2d fOSS, 1094 Wash. 
~ cert. deni~ 459u.s. 1107 (1983) ("Here, one of 
the express conditions of the grant was that the school 
district utilize the best possible talent and resources. 
The purpose of the grant was to improve the learning 
abilities and opportunities of Indian children. Nowhere 
in the Act authorizing the grant did Congress express a 
finding that this service could best be rendered by 
persons of Indian heritage, irrespective of their 
training, experience and other capabilities"). 

Needless to say, full application of the Tribe's 
preference regulations might well result in additional 
employment for some members or other IndiJns and, by so 
doing, generally further tribal economic security. Such 
an effect on the Tribe, even if not merely marginal, can 
nonetheless hardly be metamorphosed into the kind of 
impact which Montana envisioned as rebutting the 
presumptive absence of a protectible tribal interest 
with respect to nonmember activity occurring on 
nonmember land. See Bresndale v. Confederated Tribes 
und Bands of the Yakima Indian Nation, 109 S. Ct. at 
3008 (underMonta:na-;~1 he impactliitiSt be demonstrably 
serious and imper1l the political integrity, economic 
security or the health and welfare of the tribe"). 
Moreover, this economic interest likely runs contrary to 
the Tribe's presumably equal or greater interest in all 
reservation children receiving the best possible 
education--regardless of whether that education is 
provided by Indians or non-Indians. Under these 
circumstances, I find no protected tribal interest in 
the school district's employment decisionmaking. 

Ny conclusion concerning the absence of a protected 
tribal interest in School District No. 51's hiring 
practices is unaffected by the "on or near" reservation 
exemption in Title VII of the Equal Employment 
Opportunity Act, 42 u.s.c. §§ 2000e to 2000e-17. 
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Section 703 (i) of this statute, 4<: u.s.c. § 2000e-2 (i), 
excludes from coverage under Title VIl "any business or 
enterprise on or near an Indian reservation with respect 
to any publicly announced employment practice of such 
business or enterprise under which a preferential 
treatment is given to any individual because he is an 
Indian living on or near a reservation." Also excluded 
from the definition of "employer" under s<:ction 701 (b) 
of the federal law, 42 U.S.C. (} 2000e(b), are Indian 
tribes. These exemptions "revev.l (] a clear 
congressional recognition, within the framework of Title 
VII, of the unique legal status oi tribal and 
reservation-based activities" and "a clear congressional 
sentiment that Indian preference in the narrow context 
of tribal or reservation-related employment did not 
constitute racial discrimincttion of the type otherwise 
proscribed." Haucari, 417 u.s. at 548. However, the 
exemption in 703 (i) does not affirmatively direct, as 
section 12 of the Indian Reorganization Act and section 
7(b) of the Indian Self-Determination and Education 
Assistance Act do, the granting of preferences to 
qualified Indians either generally or, as conditioned in 
section 7 (b), "to the greatest extent feasible" but, 
instead, merely renders Title VII neutral as to 
preferential reservation-based employment practices. 
See Shaw v. Delta Air Lines, 463 U.S. 85, 103 (1983) 
fiqluJ.te Simply, Title VII l.S neutral on the subject of 
all en1ploym"nt practices it does not prohibit"). 
Coupled with such neutrality is the express disclaimer 
in sections 708 v.nd 1104 of the federal act of, 
resp<=ctively, any intent "to exempt or relieve any 
person from any lic1bility, duty, penalty, or punishment 
provided by any present or future law of any State or 
political subdivision of a State, other than any such 
law which purports to require or permit the doing of any 
act which would b<= an unlawful employment. practice under 
[Title VII]" or "to occupy the field in which (the 
federal act] opHrates to the <=xclusion of State laws on 
the same subject matter [or] invalidat[e] any 
provision of State law unless such provision is 
inconsistent with any of the purposes or any 
provision [of the federal act]." 42 U.S.C. §§ 2000e-7, 
2000h-4. Sections 708 and 1104 were enacted, as their 
literal language indicates, to "explicitly disclaim[]" 
all preemptive intent except where state law purports to 
sanction what is prohibited under the federal act or 
"stands 'as an obstacle to the accomplishment and 
execution of the full purposes and objectives of 
Congress.'" California Federal Savings and Loan 
Association v. Guerra, 479 U.S. 272, 281 (1987). 
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It is evident from these various provisions of the Equal 
Employment Opportunity Act that Congress determined to 
leave almost e11tirely unfettered state authority to 
legislate against employment discrimination and to 
recognize a limited exception from federal liability for 
reservation-based preferential hiring of Indians. Read 
toyether or separately, though, these provisions cannot 
be viewed as giving either states or tribes jurisdiction 
over matters which they otherwise lack. See Pervel 
_!ndustries ~ Department of Industry, 468 F. Supp~ 
493 (D. Conn. 1978), aff'd mem., 603 F.2d 214 (2d Cir. 
1979), cert. denied, 444V.~l031 (1980) ("Title VII 
did no~r~new authority for state anti­
discrimination laws; it simply left them where they were 
before the enactment of Title VII"). The scope of such 
jurisdiction or, as in this matter, a tribe's protected 
interest must instead be determined illdependently by 
reference to other principles like those articulated in 
Montana. 

Finally, this opinion is necessarily limited to its 
particular facts. I thus do not conclude that the 
Blackf.,et Tribe, or any other tribe, may never enforce 
its preference requirements on rt'servation employers. 
Where, for example, a business relationship exists 
betwo2en an employer ilnd the Tri!Je, somewhat different 
preemption principles will apply and application of the 
Human Rights Act may be foreclosed. See, ~. White 
Mountain Apache TriLe ~ Bracker, 448 u.s. 136, 142-45 
(1980). There may also be situations in which 
preferences are expressly required by a federal statute 
such as section 7 (b) of the Indian Self-Detoermination 
and Education Assistance i\ct. Applicability of the 
Human Rights Act to reservation-related activities must 
therefore be carefully decided on a case-by-case basis. 

THEREFORE, IT IS MY OPINION: 

The Montana Human Hights Act applies to public 
school districts lying wholl:; or partially within 
Indian reservations on district-owned lands and 
prohibits the schuoJ. dist1~ict from granting 
employment prefen.>11Ces to Indians unless 
specifically required by federal statute. Indian 
tribes do not have a federally-protected interest 
in requiring that such preferences be granted their 
members or other Indiuns. 

Sincerely, 

yt{AAt. t2tt.:J 
HARC RACICOT 
Attorney General 
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VOLUNE NO. 43 OPINION NO. 43 

ARMED FORCES - Compensation !-'aid to state officer for 
military duty; 
CONSTITUTIONS Eligibility of elected officers of 
executive branch for cotnp<msation from other 
governmental agencif)S; 
PUBLIC OFFICERS Eligibility of elected officers of 
executive branch for compensation from other 
governmental agencies; 
PUBLIC SERVICE Cml.HISSION Eligibility of elected 
officers of executive branch for compensation from other 
governmental agencies; 
MONTANA CODE ANNOTATED- Sections 2-15-501(1), 10-1-103, 
10-1-501, 17-4-103(1); 
MONTANA CONSTITUTION- Article VI, sections 4(5), 5(2); 
OPINIONS OF THE ATTORNEY GENERAL - 43 Op. Att'y Gen. No. 
32 (1989); 
UNITED STATES CODE 32 u.s.c. § 325(a), 37 u.s.c. 
§ 204, 37 u.s.c. § 206; 
UNITED STATES CONSTITUTION - Article VI. 

HELD: 1. Article VI, section 5 (~) of the Montana 
Constitution has no effect upon the salary of 
an elected member of the Public Service 
Commission but restricts his right to accept 
additional compensation from the state for 
service in the Non tan a Army National Guard. 

2. Article VI, section 5 ( 2) of the Montana 
Constitution restricts the right of an elected 
member of the Public Servi~e Commission to 
accept additional compensation from the state 
for service in the Montana Army National Guard 
when such duty constitutes state rather than 
federal service. 

3. To the extent applicable, as noted above, the 
constitutional limitation upon the right of 
elected officers of the executive branch to 
accept compensation from their elected office 
prohibits all compensdtion from the state 
resulting from service in the Montana Army 
National Guard, beginning with the first 
instance of dual compensation. 

4. A public officer has a duty to repay 
unauthorized compensation and the state has a 
corresponding right to recover the same.. 

5. The state auditor has the authority to compel 
an elected member of the Public Service 
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Conunission to repay unauthorized additional 
compensation received from the state for 
service in the Nontana Army Natiottal Guard. 

The Honorable Andrea Bennett 
State Auditor of Montana 
P.O. Box 4009 
Helena MT 59604 

Dear Ms. Bennett: 

November 22, 1989 

You have requested clarification of my recent opinion 
wherein I concluded that, JS a matter of state law, an 
elected state officP.r of the executive branch, who is 
Lllso a member of the Nontana Army National Guard, may 
not receive additional compensation for simultaneous 
service in the Montana Army National Guard. See 43 Op. 
Att'y Gen. No. 32 (1989). At the outset it is"Tmportant 
to mention that although it was beyond the scope of the 
prior opinion to discuss the issue of federal 
preemption, your request adduced additional information 
concerning the different sources of compensation 
received, thus requiring a discussion of preemption. As 
will be explained hereafter, the nature of SE!rVice and 
the source of payment affect the right of a state 
officer to receive additional compensation. My prior 
opinion was directed toward the reception of additional 
compensation from the state for service in the Montana 
Army National Guard. 'l'hat opinion, although correct, is 
subject to clarification in view of the additional 
information concerning federal compensation which has 
come to light as a consequence of your request. Your 
specific questions are as follows: 

1. Since your previous opinion concludes in 
relevant part that elected members of the 
Public Service Commission may not receive 
addi tiona 1 compensation for simultaneous 
service in the Montana Army National 
Guard, which salary--the salary received 
as an elected member of the Public 
Service Commission or the salary received 
for service in llw Montana Army National 
Guard--is prohibited? 

2. If the prohibited salary in the above 
question is the salary received as an 
elected member of the Public Service 
Commission, can the State Auditor 
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unilaterally withhold payment of the 
salary to the elected member C~tld revert 
it to tht' general fund? If the State 
Auditor cannot unilaterally withhold 
payment of th" salary and must receive 
authorization, who can provide such 
authorization and by what prucedure? 

3. Does the state constitutional violation 
of dual compensation begin with the first 
payment of the double salary? If so, 
must the elected official return all 
prohibited salary he received to the fund 
which paid it? If the prohibited salary 
was paid by the Stute Auditor, can the 
state auditor compel tile elected official 
to H•turn all prohibited salary he 
received? 

The answer to your first que;;tiun is dictated by the 
plain meaning of the language used lll i\rticle VI, 
section 5(2) uf the Montana C0!1stituliorc which !Jrovides 
as follows: 

During his term, no elected officer of the 
executive lnan'?h .~ hold anc)thcr pu~IIC 
office or rece1ve co1npensation for serv1ces 
from a_n_y other ~~~nta!:_ -agpnc_y-:~ He may be 
a canOidatefor any pUIJITc o flee during his 
term. [EI'lphasis added.] 

The intent uf the framers uf a constitutional provision 
is controlling and "should Le determined from the pl<:1in 
meaning of the words used." State v. Cardwell, 187 
Mont. 370, 373, 609 P.2d 123cr-,--T2:i2 (1980). The 
underlined portion of tlw foregoing !Jrovision clearly 
evinces an intention to prohibit compensation 
attributable to service in a governmental agency other 
than the position to which the officer was elected. The 
example employed in discussion of the foregoing 
provision at the constitutional convention resolves all 
doubt. 

DELEGATE KELLEHER: Hr. Joyce, no elected 
officer may receive compensation for his 
services from any governmental dgency. I'm 
just concerned with National Guard officers. 
For instance, my brother Pete, dowrt the row 
here, is a National Guard officer. Could he 
be Governor and still hold his commission? Or 
say, Auditor, or something--a governmental 
agency, would that be--

Montana Administrative Register 23-12/7/89 



-2082-

DELEGATE JOYCE: He could ue Governor, and he 
would then be, mayb~--statutorily, he'd be the 
Corrunander of tlw National Guard, but he 
couldn't ~ ~ ~ s:olary other than his 
Governor's salary for bel.ng the Col!unanoer 0! 
the National Guard_. [Emphuo.is added.] 

IV Mont. Canst. Conv. 929 (1972). I therefore conclude 
that Article VI, section 5{2) of the Montana 
Constitution has no effect upon the salary of an elected 
member of the Public Service Corrunission but instead 
restricts that state officer's right to accept 
additional compensation from the state for military 
.service. 

In view of the foregoing discussion there is no reason 
to ans\'ft;r your second qUtJstiun. 

Before discussing your third group of questions, it will 
be necessary to further clarify the effect of Article 
VI, section 5 ( 2) of th<C Montana Constitution. As a 
result of the unique character of the National Guard, 
the foregoing constitutional provision does not operate 
as a complete bar to the receipt of additional federal 
compet1sation for militit~y service. 

In mod<_,rn form, the organizational structure of the 
National Guard may b~ described as follows: 

The National Guard is the orgi.mized militia of 
the several States. [10 U.S.C. § 101(10), 
(12)]. Th~ National Guard of the United 
States WGUS) con,_;ists oftlle members of the 
National Guard or organized militia who are 
also enlisted in a reserve component of the 
United States Army or Air Force. [10 U.S.C. 
§ 261.] 

In 1933, Congress establiuhed the National 
Guard of the United States as a component of 
t:he"Armyof -the~United States. Act of 
June 15, 1933, ch. B7, § 5, 4~ Stat. 155. The 
Nation<tl Guard of the United States consisted 
of the federally re~ognized members and units 
of the National Guard of the several States. 
Id. The 1933 Act created a dual enlistment 
-'!YE_tem, }.!!.,_, §§ 7-11, 48 St,lt. 156-57, whereby 
"an incoming guardsman joined both the 
National Guard of his horne state and the 
National Guard of the United States, a reserve 
component of the U.S. Army." Johnson v. 
Powell, 414 F.2d lOGO, 1063 {5th Cir.J969). 
[Emphasis supplied.! 
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The National Gu.lrd is and alw<1ys has been subject to 
both state and f._,d,"ral regulc~tiun as il tusult of its 
dual character. 

The Constitution as adopted r'-'presented a 
compromise. 1\ standing army was authorized, 
but thl.' militia was not abolished. It was to 
be available for federal service in three 
specified contingencies. It was to be 
organized, armed and discilJlined by Congress, 
but, except when in federal service, was to be 
governed by the States. The President was to 
be Comm.1nder-in-Chief of th<> Army, and of the 
militia while in federal service. 

Weiner, The Hilitia Clause of the ~.9.t1_st_:iJ,_~_ti('n, 54 Hanr. 
y;-:- Rev . Till, 18 4- 8 5 Tf940T . -~ 

It w.;~s inevital.Jle that the constitutional framework of 
dual control would provide for instances of conflicting 
state and fc>dcral n~gulation. The relevant factor in 
the resolution of such dislJutes is the determination of 
whether the National Guard is "ngnged in state or 
federal service at the time. 

[T]he relev.;~nt dichotomy in the constitutional 
language is between federal servir.e and state 
service. See .l~rt.it:lt; 1, sec. 8, cl. 16 ( 11 The 
Congress silall hav•" !.'ower . . . 'l'o provide ... 
for governing such Part o 1 l the mi 1 i tia] as 
may be "m!Jloy,·d in the S,-,t-•:icc of the United 
States .... "). 

Perpic~ ~ United States Department of Defense, 6~6 F. 
Supp. 1319, 1324 (D. Minn. 1987). See also DukakJ.s v. 
United .§!ate3_ Department of Defe~, 686 "'F:""Supp. 30, 16 
(D. Mass. 1988); aff'd, 859 F.2d 1066 (lst Cir. 1988) 
(per curiam), cert.denied, u.s. 109 S. Ct. 
1743, 104 L.--"Eci.~~ lBT- (1989)-- ("Under the 
dual-enlistment rationale, . .. the states' authority 
over training of the militia, reserved in the Hilitia 
Clause, does not apply to the period nuring which 
members of the militia are on active duty as part of the 
NGUS.") 

Congress has authorized active federdl service for the 
National Guard in a wide variety of circumstances. 
Perpich ::0.. Unite£ States Depart~ of De~, supra, 
880 F.2d at 15. §_~, ~~· 10 U.S.C. §§ 672, 673, 3496; 
32 U.S.C. §§ 503 to 506. \-!hen called into federal 
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service, a member of the National Guard is relieved from 
duty in its state counterpart. 32 U.s.c. § 325 (a). 
Thus the issue of whether a member of the National Guard 
is subject to state or federal regulation is determined 
by the nature of his service, which in turn must be 
determined on a case-by-case basis. Ems ley ~ Army 
National Guard, 722 P.2d 1299, 1301 (Wash. 1986) 
("Whether ~National Guard is in federal or state 
service at a given time is determined by the United 
States Constitution, the washington Constitution, and 
federal laws"). 

Under Article VI of the federal Constitution, federal 
law has supremacy over state law, including the 
provisions of a state constitution. Both state and 
federal statutory law provide for compensation for 
service in the National Guard. ~. § 10-l-501, MCA; 
37 U.S.C. §§ 204, 206. In contrast, Article VI, section 
5 (2) of the Montana Constitution prohibits an elected 
officer of the executive branch from accepting 
additional compensation for service in the Montana Army 
National Guard. The apparent conflict is resolved by 
the foregoing discussion. A member of the National 
Guard engaged in federal service and thus compensated by 
the federal government is subject to the duties and may 
receive the benefits of federal law. When engaged in 
purely state-oriented service and thus compensated by 
the state, he is subject to state regulation. Thus, 
Article VI, section 5(2) of the Montana Constitution has 
effect only in the latter instance. Therefore, the 
application of the second holding in 43 Op. Att'y Gen. 
No. 32 (1989) is hereby clarified to the extent that it 
applies only to compensation received from the state. 

Your third group of questions concerns the recovery of 
compensation prohibited by Article VI, section 5(2) of 
the Montana Constitution. With respect to your first 
issue, I conclude that the prohibition set forth in the 
foregoing constitutional provision is absolute. The 
language employed therein permits no exception. When 
the meaning of a constitutional provision is apparent 
from its plain language, no other means of 
interpretation may be applied. State ~ Cardwell, 
supra, 609 P.2d at 1232. Therefore, I conclude that to 
the extent of its applicability, Article VI, section 
5 (2) of the Montana Constitution prohibits an elected 
member of the executive branch from accepting any 
compensation from the state for service in the Montana 
Army National Guard beginning with the first instance of 
the dual compensation. 
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Your next issue concerns the obligation of a public 
officer to repay <1nd the conespon<ling right of the 
state to recover improper compensation. While this 
precise i8sue has never b(•en addressed by the Montana 
Supreme Court, the universal JUdie ia 1 response 
recogn1.zes the right of the state to recover 
unauthorized ~-·ornpensation and i111poses the obligation of 
repayment upun the recipient thPreuf. 

As a general rule, any compensation paid to a 
public officiul by the governmental body not 
authorized by law may be recov<'red by the 
proper governmental body, although the payment 
was mad<? under a mistake 0 f law and without 
fraud. 

67 C.J.S. Officers § 242. 

The duty to repay unauthorized compensation is absolute 
and dpplies notwithstdndiny th~~ absence of improper 
motive. 

When a 
public 
honest 
funds. 

public official wrongfully receives 
funds, ,1lthough paid to him under an 
mislakr~ of law, he must rPstore such 

Nodaway County v. Kidder, 344 ~lo. 795, 129 S.W.2d 857, 
661 (1939). T"he------oi)figatl.an to rqJay unauthorized 
compensLltion applies notwithst,J.nc!ing the actual 
rendi tivn uf public servic(:. 

Russo, therefore, received money 
compensation) which he had no legal 
receive, and even though services 
performed furnish tl1e lJi\si~ r>f such 
they cannot be retained. 

[overtime 
right to 
actually 

paj'ml:,;:!nts, 

Russo v. Gov•Jrnor of the State of New Jersey, 
~liT A-:2d482 Cf95~ ErrOneous approval or 
of unauthorized compensation do~s not affect the 
right ot recovery thereof. 

22 N.J. 
payment 
state's 

It has long boen the rul~ that the State may 
recover public funds paid public officials in 
good faith but under a mist~ke oi law, such as 
in the present case. 

Opinion of ~h~ Justices, 175 A.2d 3%, 398 (N.H. 1961); 
accord State Y....:.. MacDougall, 139 Ga. llpp. 815, 229 S.E. 
667 (1976); State ~ rel. Wright Y....:.. ~ett, 62 Idaho 
521, 113 P.2d 415 (1941); Bockrath Y....:.. Department of 
Health and ~uman Hesources, 506 So. 2d 766 (La. Ct. App. 
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1987); State v. Adams, 107 Wash. 2d 611, 732 P.2cl 149 
( 1987). 

The state may recover unauthorized compensation through 
a civil action in the proper court. State ex rel. Black 
v. Burch, 226 Ind. 445, 81 N.E.2d8"50, 85T{l9'fSTT 
BOckrati1 Y..:_ Department of Health and Human Resources, 
supra, 506 So. 2d at 772; ~ Y..:_ Adams, !!Upra, 732 
P.2d at 153-54. See also T1t. 17, c~ pt. l, ~!CA. 

I therefore conclude that a public officer has a duty to 
repay unauthorized compensation and that the state has a 
corresponding right to recover the same. In the instant 
case, the unauthorized compensation would include that 
compensation received from the state as a member of the 
Montana Army National Guard. 

With respect to your final issue, I conclude that the 
State Auditor has the authority to compel repayment of 
unauthorized compensation. The duties of the State 
Auditor are provided by law. Mont. Const. Art. VI, 
§ 4 (5). Section 17-4-103 (1), MCA, provides as follows: 

( 1) In his discretion it is the duty of the 
state ~audTio~exarnine the collection of 
moneys due !_t:!_~ stato:_ ~ lii"Stitute su1ts in 
1ts name for offic1al del1nquenCieS Til 
reiati~to the assessment, collection, and 
payment of the revenue and against persons who 
£y ~ ~ans have become possessed of public 
mon~ ~ £!Operty and_ failed to ~ ~ or 
delive:r;: the same and against debtors of the 
state, of which suits the courts of the county 
in which the seat of government may be located 
have jurisdiction, without regard to the 
residence of the defendants. 

A similar provision of Arizona statutory law has been 
held to confer the authority to institute judicial 
proceedings to compel n'covery of public funds upon the 
office of the State Auditor. 

We think the auditor, considering the manifold 
duties of that office, is the logical person 
to determine whether prosecutions to recover 
state money should be instituted, and to cause 
such action to be taken on her relation, and 
the legislature has evidently reached the same 
conclusion [ .) 

State ex rel. Frohmiller ~ Hendrix, 59 Ariz. 184, 124 
P. 2d 768, 7?T' (1942) -. --
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The authority conferred upon the Stat" Auditor by 
section 17-4-1UJ (1), MCA, does not conflict with the 
duty of the Attorney General to "pros.,cute or defend all 
causes to which the state or any officer thereof in his 
official capacity is a party[.]" § 2-15-501 (1), ~1CA. 
The latter provision does not provide a limitation upon 
a specific grant of authority such as that set forth in 
section 17-4-103(1), MCA. See Montana Power Co. v. 
Department of Public:_ ~ervice Hegulati£!1_, 218 Non~47T";" 
709 P.2d 955 (1985). I therefore conclude that the 
State Auditor has the authority to compel repayment of 
unauthorized compenoa tion. · 

THEREFORE, IT IS MY OPINION: 

l. Article VI, section 5 (2) of the Montana 
Constitution has no effect upon the salary of 
an elected member of the Public Service 
Commission but restricts his right to accept 
additional compens<:tion from the state for 
serv j ce in the ~1011 tan a Arn•y National Guard. 

2. Article VI, section 5 (2) of the Montand 
Constitution restricts Lhe right of an elected 
member of the Public Service Commission to 
acc•opt ndditionul compensation from the state 
for s~rvice in th~ Montana Army Ncttional Guard 
when such duty constitutes stat•' rather than 
fed<Oral service. 

3. To the extent appl ic:c~ble, as no ted above, the 
constitutional limitation upon the right of 
elected officPrs oi the executive branch to 
accept compensation from their elected office 
prohibits all compensation from the state 
resulting from service in the Montana Army 
Naticmill Guard, beginning w1th the first 
instdnce of dual con,pcnsation. 

4. A public officer has a duty to repay 
unauthorized compensation and the state has a 
corresponding right to recover the same. 

5. Th<' state auditor has the authority to compel 
an ~lected member of the Pu):>lic Service 
Commission to repay unauthorized additional 
compensation received from the state for 
service in the Montilna l\nny N.:~tional Guard. 

Sincerely, 

~ Qo.w.J_ 
MARC RACICOT 
Attorney General 
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causes to which the state or any officer thereof in his 
official capacity is a party[.]" § 2-15-501(1), NCA. 
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accept compensation from their elected office 
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MARC RACICOT 
Attorney General 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Proposals of the Department 

of Revenue are reviewed only in regard to the procedural 

requirements of the Montana Administrative Procedure Act. The 

Committee has the authority to make recommendations to an agency 

regarding the adoption, amendment, or repeal of a rule or to 

request that the agency prepare a statement of the estimated 

economic impact of a proposal. In addition, the Committee may 

poll the members of the Legislature to determine if a proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an a~ncy to adopt or amend a rule, or a Joint 

Resolution recommending that an a~ncy adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all 
rules of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney general (Attorney General's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

Use of the Administrative Rules of r~ontana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1 • Consult ARM topica 1 
Update the rule 
accumulative table 
contents in the last 
Register issued. 

index. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Procedure Act for inclusion in 
the ARM. The ARM is update~ through September 30, 1989. This 
table includes those rules adopted during the period October 1, 
1989 through December 31, 1989 and any proposed rule action that 
is pending during the past 6 month period. (A notice of 
adoption must be published within 6 months of the published 
notice of the proposed rule. ) This table does not, however, 
include the contents of this issue of the Montana Administrative 
Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through September 30, 1989, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1989 Montana Administrative Register. 

ADMINISTRATION, Department of, Title 2 

I-XIII 

(Teachers' 
I-VII 

and other rules - Veteran's Employment Preference -
Veteran's and Handicapped Person's Employment 
Preference, p. 1361 
Retirement Board) 
and other rules Crediting Military service 
Payment of Benefits at Death - Payment of Child's 
Benefit - Bonuses as Compensation - Correcting Errors 
on Wages Not Reported, p. 800, 1276 

AGRICULTURE. Department of. Title 4 

I-V 
(Montana 
I-XIII 

4.5.203 
4.12.2618 
4.15.101 

Production of Mint, p. 1374, 1839 
Agriculture Development Council) 

and other rules - Growth Through Agriculture Program, 
p. 810, 1190, 1338 
Designation of Noxious Weeds, p. 628, 899 
Bond Schedule for Itinerant Merchants, p. 1037, 1482 
and other rule - Fees - Agriculture Debt Mediation 
Scheduling and Agreement Procedures, p. 807, 1278 

STATE AUDITOR. Title 6 

6.6.505 
6.6.506 

Policy Definitions and Terms, p. 1252 
and other rules - Medicare supplement Insurance 
Minimum Standards, p. 1039, 1230, 1301 
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COMMERCE. pepartment of. Title a 

(Board of 
8.8.2803 

8.8.2901 

(Board of 
8.14.814 

(Board of 
I 
8,16.101 

8.16.402 

(Board of 
8.20.401 

(Board of 
I-VI 

8.22.301 

8.22.501 

(Board of 
8.24.403 

(Board of 
8.30.406 

(Board of 
8.32.411 
(Board of 
8.35.402 

Athletics) 
and other rules - Prohibitions - Boxing Contestants -
Physician Requirements Weights and Classes 
Scoring - Down - Equipment - Judges - Inspectors -
Appeals - Appeal of Decisions of Officials, p. 630, 
967, 1483 
and other rules - Boxing Contestants - Down - Fouls -
Appeals, p. 1254 

Cosmetologists) 
and other rules - Fees, Initial, Renewal, Penalty and 
Refund- Salons- CosmetologicaljManicuring, p. 1062, 
1663 

Dentistry) 
Prior Referral for Partial Dentures, p. 1065 
and other rules - Board organization - Examinations -
Allowable Functions - Minimum Qualifying standards -
Minimum Monitoring Standards - Facility standards -
Reporting Adverse Occurrences - Fees - Oral Interview 
- Applications - Mandatory CPR, p. 942 
and other rules - Examination - Permit Required for 
Administration or Facility, p. 1066 

Hearing Aid Dispensers) 
and other rules Traineeship Requirements and 
standards - Fees - Notification of Address Change -
Record Retention - Code of Ethics - Disciplinary 
Actions - Fines - Hearings - Minimum Testing and 
Recording Procedures, p. 694, 1069, 1840 

Horse Racing) 
superfecta Sweepstakes - Tri-superfecta wagering, 
p. 1693 
and other rules - Simulcast Horse Racing - Simulcast 
Race Meets Under the Parimutuel system for wagering, 
p. 1683 
and other rules - Definitions - Parimutuel Exercise 
Persons - Jockeys - Pony Persons - Trainers 
Veterinarians - General Requirements - Medication, 
p. 635, 968 

Landscape Architects) 
and other rules - Applications - Seals - Examinations 

Reciprocity Suspensions and Revocations 
Complaint Process - Disciplinary Actions - Fines, 
p. 698, 1279 

Morticians) 
and other rules - Examinations - Fee Schedule -
Itemization, p. 1624 

Nursing) 
Renewals, p. 1627 

Occupational Therapists) 
and other rules - Definitions - Applications for 
Limited Permit Pass-Fail criteria Fees 
unprofessional Conduct Limited Permits 
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Reciprocity, p. 819, 1191 
(Board of outfitters) 
8.39.504 and other rules - Licensure -- Approved Operations 

Plan Conduct standards of outfitter and 
Professional Guide - Conduct -- Additional Required 
outfitter Procedures - Outfitter Records, p. 4 60, 
1192 

(Board of Pharmacy) 
8.40.415 and other rule -Suspension or Revocation- Gross 

Immorality and Dangerous Drugs, p. 703, 1193 
(Board of Physical Therapy Examiners) 
8. 4 2. 601 and other rules Unprofessional Conduct 

8.42.702 
(Polygraph 
8.47.404 
(Board of 
8.54.204 

8.54.817 

Disciplinary Actions, p. 174, 833 
and other rules - Reported Violations, p. 463, 833 
Examiners) 
License Renewal - Date, p. 465, 972 

Public Accountants) 
and other rules - Licensing of Public Accountants, 
p. 1870 
and other rules Credit for Service as Report 
Reviewer Definitions Filing of Reports 
Alternatives and Exemptions Reviews and Enforcement, 
p. 1866 

(Board of 
8.56.409 
8.56.602 

Radiologic Technologists) 
Fees Schedule, p. 430, 753 

(Board of 
8. 58.411 
8.58.412 

and other rules Permit Applications Course 
Requirements - Permit Examinations - Temporary 
Permits - Permit Restrictions, p. 949 

Realty Regulation) 
Fee Schedule, p. 432, 
Inactive Licenses 
Continuing Education, 

754 
Reactivation 

p. 467. 1339 
of Licenses 

(Board of Sanitarians) 
8.60.408 Minimum Standards for Registration Certificate, 

p. 1629 
(Board of social work Examiners and Professional Counselors) 
8. 61.1601 and other rules - Hours, Credits and Carry over - Fee 

Schedule - Ethical Standards, p. 434, 755 
(Board of Speech/Language Pathologists and Audiologists) 
8. 62.404 and other rules Speech/Language Pathology and 

Audiology, p. 1699 
8.62.504 
(Board of 
I 
8.64.504 

Nonallowable Functions of Aides, p. 645, 1566 
Veterinary Medicine) 

Advisory Committee, p. 952, 1341 
and other rules - Annual Renewal of Certificate of 
Registration - Continuing Education - Conduct 
- Unprofessional Conduct, p. 823, 1195 

(Building Codes Bureau) 
8.70.104 Incorporation by Reference of the Model Energy Code, 

p. 1070, 1909 
(Milk Control Bureau) 
8.79.201 Regulation of Unfair Trade Practices, p. 708, 1196 
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Division) 
Investment Securities, p. 1377 

8.80.102 Banks - Direct Leasing of Personal Property, p. 470, 
1280 

(Board of Milk Control) 
8.86.301 Formula for Fixing Class I Wholesale, Retail, Jobber 

and Institutional Prices, p. 1546 
8.86.301 Class I Resale Pricing Formula, p. 710 
8.86.504 and other rule - Quota Plans, p. 501, 973 
(state Banking Board) 
I Application Procedure for a Certificate of 

I 
Authorization to Establish a New Branch, p. 1380 
Application Procedure for Approval to Merge 
Affiliated Banks, p. 1302 

(Local Government Assistance Division) 
I Administration of the 1989 Federal Community 

I 
Development Block Grant (CDBG) Program, p. 718, 974 
Administration of the 1989 Federal Community 
Development Block Grant (CDBG) Program, p. 647 

(Board of Investments) 
I-IX Montana Economic Development Act - The Conservation 

I-XVII 

8.97.802 

Enhancement Program, p. 1634 
Economic Development Bond Program - Investments By 
the Montana Board of Investments, p. 252, 659 
and other rules - Montana capital Company Act -
Investments by the Montana Board of Investments, 
p. 1881 

8. 97.1101 and other rules - organizational Rule - Forward 
Commitment Fees and Yield Requirements for All Loans 
- Loan Programs Assumptions, p. 1631 

8. 97. 1502 Interest Rate Reduction for Loans Funded from the. 
Coal Tax Trust, p. 472, 977 

(Board of Housing) 
8.111.305 Qualified Lending Institutions, p. 504, 978 
(Montana state Lottery Commission) 
8.127.101 and other rule - organizational Rule - Retailer 

Commissions, p. 954, 1484 

EDUCATION. Title 10 

(Board of Public Education) 
10.55.804 and other rules - Gifted and Talented - Experience 

Verification - Class 3 Administrative Certificate, 
p. 1072 

10.57.301 and other rules - Endorsement Information - Class 
2 Teaching Certification, p. 312, 662 

10.57.401 Class I Professional Teaching Certificate, p. 1640 
10.65.201 Policy Statement on Kindergarten Accreditation and 

Schedule Variances, p. 311, 662 
(State Library Commission) 
I Reimbursement to Libraries for Interlibrary Loans, 

p. 956, 1844 
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(Montana Arts Council) 
10.111.705 Challenge Grants for Permanent Endowment Development, 

p. 649, 979 

FAMILY SERVICES, pepartment of. Titte 11 

11.5.1002 and other rule - Day care Rates Payments and Parental 
Access to Day Care Facilities, p. 1305, 1664 

11.16.120 and other rules - Licensure of Adult Foster Care 
Homes, p. 1706 

FISH. WILDLIFE AND PARKS. Department of. Title 12 

I-VI 
I-VI 
12.6.901 
12.6.903 

Paddlefish Egg Donations, Marketing and Sale, p. 1383 
Upland Game Bird Habitat Enhancement Program, p. 1386 
Water Safety Regulations, p. 1257 1 1910 
Helena Valley Equalizing Regulations, p. 506, 1281 

HEALTH AND ENVIRONMENTAL SCIENCES. Department of. Title 16 

I 

I 

I-III 

I-V 

I-XV 

I-XV 

I-XXXII 
I-XXXVIII 

16.8.807 

16.8.921 

16.10.601 

16.20.901 

16.45.101 

Access of Funeral Directors or Morticians to Copies 
of Death Certificates, p. 1480 
Food and Consumer Safety - Temporary Licensing of 
Tourist Homes During the Montana Centennial Cattle 
Drive, p. 720, 980 
Living Will Procedures for Emergency Medical Services 
Personnel, p. 1737 
Reports of Unprotected Exposure to Infectious 
Disease, p. 1733 
Pretreatment standards for Discharges Into Publicly 
Operated Treatment Works, p. 1457 
Licensure Standards for Medical Assistance 
Facilities, p. 2349, 479, 663 
Occupational Health - Asbestos Control, p. 1740 
and other rules - Licensing of Emergency Medical 
Services, p. 1712 
and other rule - Monitoring and Reporting of Air 
Quality Data, p. 1259 
and other rules - Air Quality Permitting of New or 
Altered sources of Air contamination, p. 181, 315, 
756 
Temporary Licensing of Tourist Homes During the 
Montana Centennial Cattle Drive, p. 1390 
and other rules Montana Pollutant Discharge 
Elimination System, p. 1391 
and other rules Underground Storage Tanks 
Reimbursement for Petroleum Storage Tank Release 
Clean Ups, p. 1075, 1308, 1912 

HIGHWAYS. Department of. Title 18 

I Classifying Certain Types of Actions as categorical 
Exclusions, p. 508, 900 
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I-XX Installation of Motorist Information signs Along 
Interstate and Primary Highways, p. 1641 

INSTITUTIONS. Department of. Title 20 

20.7,102 Prisoner Application Procedure, General Statute 
Requirement, p. 1767 

JUSTICE. Department of. Title 23 

I-XLVII 
I-L 
8.124.102 

(Board of 
23,14.401 

23.14.404 

Emergency Rules - Gambling, p. 1485 
Gambling, p. 1769 
and other rules - Emergency Amendment and Adoption -
Video .Gambling Machine Rules, p. 1504 

Crime Control) 
and other rules - Administration of Peace Officer 
standards and Training - Minimum Standards for the 
Employment of Detention Officers - Requirements for 
Detention Officer Certification - Referenced Rules to 
Apply to Full-time and Part-time Detention Officers, 
p. 1559 
and other rule General Requirements for 
Certification Requirements for the Basic 
certificate, p. 1557 

LABOR AND INDUSTRY. pepartment of. Title 24 

24.12.201 and other rules - New Horizons Program for Displaced 
Homemakers, p. 722, 1198 

24.16.9003 Establishing the standard Prevailing Rate of Wages, 
p. 375, 665 

24. 16.9009 and other rule Prevailing Wage Enforcement 
Placing All Prevailing Wage cases Under Wage claim 
Proceedings, p. 1654 

(Board of Personnel Appeals) 
I-VIII Review of wage claims by the Board of Personnel 

Appeals, p. 1656 

STATE LAHDS. Department of. Title 26 

I-V 

I-XII 

26.4.724 

Department of State Lands' Responsibility to Maintain 
State Land Ownership Records, p. 2546, 667 
and other rules - Disposal of Underground coal Mine 
Waste - Individual Civil Penalties - Restrictions on 
Financial Interests of Multiple Interest Advisory 
Boards, p. 1309 
and other rules - Revegetation of Land Disturbed by 
coal and Uranium Mining Operations, p. 1885 

LIVESTOCK. Department of. Title 32 

I Notice of Change of Agent Employment Status, p. 511, 
1845 
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and other rules - Requiring a Sheep Permit before 
Removal of Sheep from County or State - Fees, p. 1894 
and other rules - Regulating Sheep, Bison and Llamas, 
p. 1660 

NATURAL RESOURCES AND CONSERVATION. Department of. Title 36 

I-II 

I-II 

(Board of 
36.15.101 
36.16.118 
(Board of 
36.21.415 
(Board of 
36.22.307 

36.22.601 

Reject Permit Applications for consumptive Uses -
Modify Permits for Nonconsumptive Uses in Rock creek 
Basin, p. 1334 
Reject Permit Applications for Consumptive Uses and 
to Modify Permits for Nonconsumptive Uses in Grant 
creek Basin, p. 959 

Natural Resources and Conservation) 
and other rules- Floodplain Management, p. 727, 1665 
Voluntary Transfer of A Reserved water Right, p. 1564 

Water Well Contractors) 
Fee Schedule, p. 1790 

Oil and Gas Conservation) 
and other rules - Issuance of Oil and Gas Drilling 
Permits - Public Notice Requirements - Change of 
ownership Requirements - Bond Release, p. 1792 
and other rules - Emergency Amendment - Public Notice 
and Opportunity to be Heard Before Drilling Permits 
May Be Issued, p. 1512 

PUBLIC SERVICE REGULATION. Department of, Title 38 

I-XXIII 

38.4.105 

38.5.301 

and other rule Establishing Certain Minimum 
Standards for the Adequacy of Telecommunications 
Services, p. 377, 1515 
and other rules - Intrastate Rail Rate Proceedings, 
p. 1796 
Filing Requirements for Municipal Water and Sewer 
Utilities, p. 743, 981 

REVENUE. DePartment of. Title 42 

I Property Tax for co-op Vehicles, p. 1805 
I Bad Debt Credit - special Fuel Dealers - Motor Fuels 

Tax, p, 1262, 1847 
I Prepayment of Motor Fuel Taxes, p. 1264 
I Allocation of Accommodation Tax, p. 1164, 1529 
I Bad Debt Credit - Motor Fuels Taxes, p. 831, 1282 
I Keylock or Cardtrol statements, p. 745, 1284 
I and other rules - Centrally Assessed Property -

Market Value of Pollution Control Equipment, p. 316, 
760 

42.6.101 and other rules Transfer of Child Support 
Collection Rules to Department of Social and 
Rehabilitation services, p. 757 

42.12. 205 and other rule - Requirements When Licensing is 
Subject to Lien, p. 828, 1163 
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42.17.105 
42.17.114 

42.27.102 
42.27.301 
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Personal Income Tax surcharge, p. 1801 
capital Gain Exclusion for Income Taxes, p. 1266 
Computation of Withholding Taxes, p. 1803 
and other rule - W-2 Filing Dates for Withholding 
Taxes, p. 1268, 1846 
Distributors Bond for Motor Fuels, p. 1799 
Gasoline Seller's License for Motor Fuels, p. 747, 
1283 

SECRETARY OF STATE. Title 44 

I 

I-III 

1.2.217 
1.2.419 

Interpretive Rule Regarding Facsimile Requests for 
Absentee Ballots, p. 749, 1343 
and other rules - Fee Schedules for Filing Documents 
in the Secretary of State's Office Facsimile 
Filings - Priority Fees, p. 963, 1342 
History Notes -Authority Extensions, p. 652, 901 
Filing, compiling, Printer Pickup and Publication for 
the Montana Administrative Register, p. 1806 

SOCIAL AND REHABILITATION SERVICES. Department of. Title 46 

I 

I 

I 
I-X 

I-X 
46.10.304A 

46.10.407 

46.10.508 

46.12.101 

46.12.102 

46.12.204 

46.12.402 

46.12.505 

46.12.505 
46.12.511 
46.12.525 

23-12/7/89 

and other rule - Transfer of Resources for General 
Relief Eligibility Purposes, p. 1905 
Bona Fide Effort to sell Non-home Real Property for 
Medicaid Eligibility Purposes, p. 561, 882 
and other rules - General Relief, p. 602, 884 
and other rules Medicaid Coverage of Hospice 
Services, p. 584, 842 
AFDC Work supplementation Program, p. 5, 669 
Network Pilot Program in Lewis and Clark County, 
p. 751, 1199 
Transfer of Resources Rule for the AFDC Program, 
p. 1896 
and other rules - Eligibility Requirements for the 
AFDC Program, p. 1166, 1570 
and other rules - A Program for Medicaid Payment of 
Medicare Insurance Premiums, Deductibles, and 
Coinsurance, p. 569, 835 
and other rules Medicaid Provider Sanctions, 
p. 1819 
and other rules - Two Per Cent (2%) Increase in 
Medicaid Fees for Provider Services, p. 563, 859 
Medicaid Sanctions for Intermediate care Facilities 
for the Mentally Retarded, p. 1808 
and other rules Reimbursement for Certified 
Registered Nurse Anesthetists' Services, p. 1171, 
1848 
Diagnosis Related Groups, (ORGs), p. 513, 864 
Swing-bed Hospitals, p. 2556, 670 
and other rules Outpatient Physical Therapy 
Services, p. 597, 868 
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46.12.532 

46.12.545 

46.12.550 
46.12.555 
46.12.570 

46.12.570 

46.12.703 
46.12.1011 

46.12.1201 

46.12.1201 

46.12.2003 
46.12.2003 

46.12.3207 

46.12.3401 

46.13.405 

46.25.101 
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Reimbursement for Speech Therapy Services, p. 596, 
876 
and other rules - Occupational Therapy Services, 
p. 1270, 1669 
and other rules - Home Health Services, p. 654, 1285 
and other rules- Personal care Services, p. 517, 982 
and other rules - Clinic Services Provided by Public 
Health Departments, p. 1168, 1850 
and other rules Clinic Services Covered by 
Medicaid, p. 522, 877 
Reimbursement for Outpatient Drugs, p. 515, 879 
and other rules - Specialized Nonemergency Medical 
Transportation, p. 1811 
and other rules - Reimbursement of Nursing Facilities 
for Nurse Aide Wage Increases - oxygen Equipment -
Incorporation of the Patient Assessment Manual 
Other Matters, p. 1814 
and other rules - Reimbursement for Skilled Nursing 
and Intermediate care services, p. 525, 983 
Reimbursement for Physician Services, p. 520, 880 
Updating of Procedure Codes for Physician Services, 
p. 548, 881 
Ineligibility for Certain Medicaid Benefits Following 
Certain Transfers of Resources, p. 1898 
Medicaid Coverage of Eligible Pregnant Women and 
Infants, p. 550, 883 
Low Income Energy Assistance Program (LIEAP), 
p. 1174, 1571 
and other rules - General Relief, p. 1825 
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