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STATE OF MONTANA
DEPARTMENT OF COMMERCE

BEFORE THE BOARD OF PUBLIC ACCOUNTANTS
In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of rules pertaining ) THE PROPOSED AMENDMENT OF
to credit for service as ) RULES PERTAINING TO TIE
report reviewer, definitions, ) PROFESSIONAL MONITORING
filing of reports, alterna- )} PROGRAM OF THE BOARD OF
tives and exemptions, and }  PUBLIC ACCOUNTANTS
reviews and enforcement )

TO: All Interested Persons:

1. On December 14, 1989, at 1:00 p.m.,, a public hearing
will be held in the Scott Hart Building Auditorium, 303
Roberts, Helena, Montana, to consider the amendment of ARM
8.54.817, 8.54.902, and 8.54.904 through 8.54.906 pertaining
to the professional monitoring program of the board of pmblic
accountants.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

LEADER, SPEAKER, OR REPORT REVIEWERS (
SAMEe .

(2) Continuing education credit may be claimed for
serving as_a report reviewer under the board's positive
enforcement program set in ARM 8.54.703 or_under other
st

uctured report review programs_approved by the board. One
hour of credit shall be granted for every two hours spent

“8.54.817_ CREDIT_FOR SERVICE_AS LECTURER, DISCUSSION
1 1

URE
Wi remain the

il

not exceed 24 hours of the full basic period reggggement.-

These credits shall qualify towards_the requirement related to
reporting on_fiy onl
(2,

Auth: Sec. 37-50-201, 37-50-203, MCA: IMP, Sec.
37-50-203, 37-50-314, MCA

REASON: The BRoard, after undergoing three vears of
report reviews, recognizes the knowledge that is acguirved
by report reviewers under a structured program. Most
participants in the Profession Monitoring Program have stated
that the knowledge gained is very beneficial and comparable
to the education gained by attending professional continuing
education programs. It is felt appropriate to recognize these
benefits of participation in the program.

"8.54.902_ DEFINITIONS As used 1n Lhis section:
(1) and (2) will remain the same,

can_institute

of certified public_accountants or such other formal quality
review program approved by the board.
Auth: Sec. 37-70-203, MCA; IMP, Sec. 37-50-203%, Mt
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REASON: The Board is proposing to add the definition of
"guallity review" because guality reviews are being proposed
as exceptions to report filing requirements under the Board's
PFrofession Monitoring Program.

"8,54.904  FILING OF REPORIS (1) Every permit holder
who 1s required to file a report under ARM 8.54.9023 shall file
with the board a copy of the highest level of public
accounting work performed by the holder, s-whieh-mav-he-any-of
the-fotiowing Levels of reporting from the highest 1o lowest
lesvend _are:

(a) through (¢) will remain the same.

{d) if reports mentioned in (a), (b), or (c) above
have not ann sued, any other report (complete with the
information reported on) that indicates the permit holder has
expert knowledge of accounting or auditing.

(2) The report submitted must have been issued within
the past-eatendar-vear period of time specified by the_board
and must have the client's or employer's name and similar
identi1fying information deleted.

(3) will remain the same."

Auth: Sec. 17-50-201, MCA; IMP, Sec. 37-50-2073, MCA

REASON: The Board is propusing the amendments to clarify
the levels of reports, from highest to lowest, that must be
submitted and to reserve some latitude in specifying the time
frames for reports under review,

“8,54.905 ALTERNATIVES AND EXEMPTIONS (1) A practice

unit which has undergone an_AICPA or board-sanctioned peer
or_quality review within 3 calendar years may satisfy the
requirements of ARM 8.54.904 by filing a complete copy of
the peer or quality review report including all findings and
recommendat ions and the practice unit's responses to such
findings and recommendations.

(2) The board reserves the authority to exempt permit
holders who would otherwise be required to file a report under
ARM B8.54.904 for good causes-hased-npan-fasks-and
~rreamatances,”

Auth: Sec. 37-50-203, MCA; IMP, Sec. 37-50-203, MCA

REASON: The board is proposing to amend this rule to
provide for an exemption under the Profession Monitoring
Program for practice units that have undergone a quality
review program conducted by the AICPA. The AICPA has
inplemented a quality review program which will be more
inclusive than the Board's positive enforcement program. It
3s felt that satisfaction of either the Board's reguirement or
the AICPA requirements will itndicate a satisfactory quality of
report .,

"8.54.906 REVIEWS AND ENFORCEMENT (1) Reports
submitted shall be classified as _either acceptable, acceptahble
with rommpntsanggg;nal or deficient., Definifions of these

.are _as follows:

22-11/22/89 ' MAR Notice No. 8-54-23
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{a) _ "Acceptable” means_ in compliance with professional
standards (no sxgnlflrdnt departures_from professional
standards noted).

(b) "acceptable with comments” means_in_compliance
with _professional standards (no slg__flcant dgpartures from

professional stgndards'notﬂd) _but_reviewers did have minor

comment(s).

"Marginal” means_noticeable departures from
_standards, and the report Is gemerally not in

"Deficient” means_serious departures from, or
omissions _of, compliance with professiopal stapndards noted,
so_that the reviewer believes the_report is basically not
in compliance with profe551ona] standards_and_is materially
inaccurate or misleading,

(2) Responses are required from_those practice units
whose reports are classified as def1c1pnt.

{3)__The board mqyureququﬁrespongggdfrom practice units
which have consecutive reports classified as marginal or a
combination of marginal and deficient.

(4) For those practice units_which are required to
submlt responges_under (2) or_(3) above, the board may

require one or more of the folluw1ng_acpxons'

gﬁiszhxrd pag;x_;ev1ew of wggggagers;
tc) third-partv review of other reports and workvapers;
(d) pre- issuance reviews of reports by permit holders

le) _;ﬂﬁggEFign,Binqualitx controls by a third-party;
{f) _participation in _an_approved peer or guality review

ons_on_the permit to practice;
. Eermlt to _practice; or
e permit to practice.
ce unils whose reports are
or more than (Ugiiyggq,‘the board may

reggxre.‘
t{a) the practice nnit to submit a written comprehensjive

statemeg&iof future_ Erocedures to_be fol]owed that will insure
an_1

(8) The reports submlttpd o the board under this
subchapter shall be subject to review, investigation and
enforcement under subchapter 7.7

Auth: Sec., 37-50-203, MCa; IMP, Sec. 37-50-203, Mca

REASON: The proposed changes will supply a mechanism
to enforce steps thought necessary to improve or enhance the
work product and services of practice units identified by the
review precess as suhstandard.

3. Interested persons may submit their data, views or
arquments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Roard
of Public Accountants, 1424 - 9th Avenue, Helena, Montaina
59620-0407, no later than December 21, 1989,

MAR Notice No. 8-54-23 22-.1/22/89
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4. Geoffrey I,. Brazier, Helena, Montana, has been

designated to preside over and condurt the hearing.

BOARD OF PUBLIC ACCOUNTANTS
DARRELL F. EHRLICK, CPA
CHATRMAN

" DEPUTY DIRECTOR
OF COMMERCE

DEPARTME?

Certified ta the Secretary of State, November 13, 1989,

22-11/22/89 MAR Notice No. B8-54-23
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF PUBLIC ACCOUNTANTS

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON

amendment, repeal and adoption ) TIE PROPOSED AMENDMENT,

of rules pertaining to the } REPEAL AND ADOPTION OF

licensing of public accountants ) RULES PERTAINING TO PUBLIC
) ACCOUNTANTS

To: All Interested Persons:

1. On December 14, 1989, at 1:00, p.m., a public hearing
will be held in the Scott Hart Building Auditorium, 303
Roberts, Helena, Montana, to consider the amendment of ARM
8.54.204, 8.54.401, 8.54.402, 8.54.409 through 411, 8.54.415,
8.54.416, 8.54.702, 8.54.704, 8.54.802, 8.54.804, 8.54.809,
8.54.810, 8.54.821, repeal of 8.54.406, 8.54.601, 8.54.607,
8.54.618, 8.54.701, 8.54.801, 8.54.805, and adoption of new
rule I, all pertaining to public accountants.

2. The propunsed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"8.54,204 DEFINITIONS (1) For purposes of these rules
the following terms have the meanings indicated:
tar-—-Lpractien-of-tor-practicet-public-accounting®-means
the-performance-or-the-offering-to-perform;-by-a-certifrcate
or-treense-holder--~for-a-cltienkt-or-potential-elients-one-or
more-kinds-of-servicen-involving-the-use-of-aceounting-or
anditing-miktiin;-znetnding-the-tssuance-of-reports-on
financial-statements-on-which-third-parties-may-rety;-or-of
one-sr-more-kinds-of-management-advisery-or-consuiting
serviees;-or-the-preparattan-of-ktax-returns-or-the-furnishing
of-advice-on-tax-matterss
th)-—tNen-practice-mf-pnblie-acecounting®-~--a-certifreate
or-ticense-hotder-net-tn-the-practice-of-public-accounting-but
providing-financial-er-consulting-services-to-the-publie-must
have-a-permit-to-practicr;-tf-they-hold-themselves-out-to-the
poblie-as-a-EPA-or-bPA-tn-any-manners:
EPAls-or-LPAls-werkrng-for-a-non-public-acaounting
emplover-shatli-net-use-thetr-ePA-or-EPA-designation-when
presenting-empioyer-reports-to-ontside-parties-untesu-thay
matntain-a-permit-to-practices
(c) through (h) will remain the same but will be
renumbered (a) through (),

{g) "Licensee” - A certificate, license, or permit
holder,

(1) will remain the same but will be renumbered (h).

€94+ (i) "Financial statement” - A presentation of

financial data, derived from accounting records and intended
to communicate an entitv's economic resources or obligatinns
at a point in time, or the changes therein for a period

of time. Financiat-forecastsr-projection-and-simitar
presentations;-and-£Financial presentations included in tax
returns are not financial statements for purposes of this

MAR Notice No, B-58-24 22-11/22/89
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lude, but
exampies

definition.
are not limited to, the following presentations-are

ef-frnanciat-statements:
(i} balance sheet,
(ii) statement. of income,
statement of retained earnings,
statenent of ehangqes-tn-fipanetat-posrkion-cash

statement of changes in owners equity,
__financial forecasts, projections and similar
lons,
(vii statement of assets and liabilities (with or
without owner's equity accounts),

(viii) statement of revenue and expenses,

(ix) summary of operations,
(x) statement of operations by product lines,
(x1) statement of cash receipts and disbursements.”

Auth: Sec. 37-50-203, MCA; IMP, Sec. 37-50-203, MCA

REASON: The Board is proposing to delete subsection (a)
because the practice of public accounting is now defined by
statute, with the enactment of Chapter No. 382 of the Laws of
1989,

The Board is proposing to delete subsection (b} from
this rule and transferring it to a separate new rule entitled
"Use of CPA/LPA Designation.” It is being reassigned for the
purposes of clarification.

The Board is proposing to add the definition of
"licensees" to clarify that the terminology refers to all
certified public accountants, licensed public acenuntants and
holders of annual permits to practice,

The Buard is proposing to change "changes in [inancial
position” to "cash flows” for the reason that this is now the
correct terminology used in the profession.

The Board is proposing to add financial forecasts,
projections and similar presentations to the definition of
"financial statements” for the reason that these are now areas
of reporting on financial statements generally recognized by
the profession.

"8.54.401 BOARD_MEETINGS (1) The chairman shall
preside at all meetings and shall perform such duties as the
board may direct. At any meeting at which the chairman is
absent, the members present will, by a majority vote, select a
temporary chairman for the meeting.

+23--Fhe-department-shat}-keep-accurate-minutes-of-the
meetings-af-the-board-and-ecompicte-records-of-ati-applications
for-examination-and-registration;-ecertificates-qgranted;-and
persona-registered-as-licensmd-public-aceonntanktnr-and-ati
neceassary-tnformakieon-in-regard-theretor

$3)--Fhe-deparement-shatl-coliect-ati-fees-and-deponit
same-to-the-credit-nf-the-state-treasurer—in-a-spectat-fund-as
provided-in-section-37-50-315;-MFAr~-FThe-department-shati
prepare-and-tafter-approval-of-the-boardi-file-the-annuat
operatimg-brudager-with-the-budgrt-director-of-the-state-of

22-11/22/89 . MAR Notice No. 8-58-24
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Montanacz-—-After-the-ctose-of-the-atakte-fincal-year-{June
303-the-department-nhalti-prepare-and-submit-te-the-board-a
statemernt-nhowing;~in-reasonable-detaii;-the-amount-of-montes
recrived-and-disbursed-during-that-year-and-a-comparison-with
the-reiated-bndget-aliotmantas

(4) and (4)(a) will remain the same but will be
renumbered (2) and (3).7

Auth: Sec, 37-50-201, MCA: IMP, Sec. 37-50-201, MCA

REASON: The Board is proposing to delete subsections

(2) and (3) because they repeat language in Sections 37-1-101,
37-50-205, and 37-50-315, MCA.

"8.54,402  EXAMINATIONS (1) and (2) will remain the

same.

(3) The buard herebv adopts the use and grading services
of the American institute of certified public accountants
(AICPA) and its examination schedule. Applications for the
examination must be postmarked or received by the 15th day of
the second month prior to each scheduled examination. Where
the 15th day of the month falls on a Saturday, Sunday,
or holiday, the postmark of the next business day will be
arcepted.

(a) will remain the same.

t4) The passing score on each section of the examination
is 75 or better, subject to _the conditioning requirements_ of

TAubh:  Sec. 37-1-131, 37-50-201, 317-50-308, MCA; ™P,
Sec. 37-50-308, MCA

REASON: 1t is being proposed to parenthetically include
the acronym for the American Institute of Certified Public
Accountants in the earliest possible point of the rules to
shorten text of later rules referring to the Institute.

The proposed addition of subsection (4) will make
clear to license applicants what the pass/fail point on
the licensing exam is. The passing grade set forth in
the proposed rule conforms to the uniform passing grade
established and used by the American Institute of Certified
Public Accountants and other state boards of accountancy which
enforce similar licensing qualifications.

"B.54,40%  ACCOUNTING _AND AUDITING EXPERIENCE
REQUIREMENTS (1) To be Lssued an_initial permit to practice
under section 37 %0m20§Wg7)u(g) MCA,Van_aEElg&ént,mg§§
provi vid _"adequate” accounting and auditing
experience.,

(1) will remain the same but will be renumbered (2,

ta) through (c)(ii) will remain the same.

Auth: Sec. 37-50-201, MCA; IMP, Sec. 37-50-201, MCA

REASON: The Board is proposing to amend the rule to
clarify that experience requirements must be met for the
purpose of qualifving for the initial annual permit under
Section 37-50-203 (2) (g), MCA,

MAR Notice No. 8~58-24 22-11/22/89
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"8.54.410 _FEE_SCIHEDULE

(1) through () will remain the same.

(5) Annual fee for non-permit holder.......35:80

(6) Annual fee for permit to practice......60-00

(7) through (8) will remain the same.

+9)--Registration-of-professional-corporatisn
pursnant-go-35-4-20R;-MEAsrrrrrrevr-t8rB6-plum-5:04
pnr qharohc%der-—

o
.

=
o

|

TSN
=)
fo
=

date

(a) bPermit to practice......

(b) .

(10) Late fee for failure gguco_gjx_llth CPE_regquirements
in_accordance_with 8.54.,802.,. 00000 sssso0os svesreoss442100,00

{11) Late fee for failure to submit CPE_reporting form by
July 3lst of each vear.,seevssess itcssetessteontrrse23.00."
Auth: Sec. 37-1-134, 37- )0 703 MCA; IMP, Sec. 37-1-134,

37-50-204, 37-50-314, 37-50-317, MCA

REASON: The Board is proposing to lower the annual
renewal fees because of a surplus in its special revenue
account. fund balance. It has been the recommendation of the
Office of the Legislative Auditor's to keep the cash balance
at a leve] mqual to one years' operating budget. The
reduction in annual fees should reduce the cash balance
accumulated each year by approximately $22,000.

The Board is proposing to remove the fee charged for the
reqistration of professional corporations because it places
an unfair expense on PC's. Partnerships are also regquired to
be registered, but a fee for this registration is rxpressly
prohibited by statute.

Considerable costs have been incurred in enforcing
pavment of renewal fees. The proposed fee will reflect costs
in this program area.

The Board is proposing to impose a late fee for licensees
who fail to file the CPE reporting form on time and for those
who fail to comply with the CPE requirements in the prescribed
period of time. This 1s because considerable costs have been
incurred in enforcing the CPE requirements. Those licensees
who fail to comply should bear the costs of enforcing this
program, The Board is also of the opinion that a late
filing fee will provide an incentive to comply with the CPE
requirements on a timely basis,

"8,54.411 EXPIRATION - RENEWAL --GRAEE-PERIOD

{1} through (2) will remain the same.

t33-~After-the-expiration-af-the-annual-permit-te
practicey-ecertificate;-and-license-on-Becember-3i-of-cach-year
and-after-danuary-3i-foliowing-the-yeary-the-board-shati;-in
writingy-vrequest-the-surrender-of-the-license-or-certificate
and-permit~to-practice-of-atl-persoens-failing-to-renaw~the
samer

t4+--Annual-permits-to-praceice-shati-be-subject-to-the
econtinning-eduention-requirements-set-forth-in-these-rutess

(5) will remain the same but wil} be renumbered (3)."

22-11/22/89% : MAR Notice No. 8-58-24
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Auth: 37-1-131, 37-50-201, 37-50-203, MCA: IMP, Sec.
37-50-203, 37-50-314, 37-50-317, MCA

REASON: The Board is proposing to delete subsection (3),
because it is in conflict with a statute. Section 37-50-317,
MCA establishes an expiration date of December 31. There is
no provision for a grace period.

The Board is proposing to delete subsection (4) because
it unnecessarily repeats Section 37-50-314, MCA.

"8.54.415 _RECIPROCITY - OTIJER STATES (1) and (llia)
will remain the same.

(b) meeting the requirements established under =ection
37-50-203(2)+4£+(g), MCA, and the regulations established
thereunder.

(c) and (2) wil]l remain the same.”

Auth: Ser. 37-50-311, 37-50-312, 37-50-313, 37-50-317,
MCA; 1IMP, Sec. 37-50-311, 37-50-312, 37-50-313, 37-50-317, MCA

REASON: The reason for the change is the result of an
incorrect reference to the statutes when the rule was amended
in 1984.

"8.54,416 RECIPROCITY - ©THER-€OUNPRIES FOREIGN
APPLICANTS (1) The AICPA has no program or facilities to
gvaluate the education of a foreign applicant so that the
education can be proved comparable to that reguired under
section 37-50-305, MCA, or for evaluating the licensing
examinations of foreign countries or to compare them to the
Uniform CPA examination. Therefore, reciprocity with holders
of certificates or licenses from foreign countries will not be
recognized,”

Auth: Sec. 37-1-131, 37-50-203, MCA; IMP, Sec.
37-50-311, 37-50-312, MCA

REASON: The Board is proposing to amend the title of
this rule to more appropriately reflect its content.

"8.54,702 ENFORCEMENT AGAINST PERMIT-HOBDERS LICENSEES

{1) (a) through (3j) remain the same -

(k) failure to respond to correspondence_ from, or comply
with, orders of the board.

(2) 1In lieu of or in addition to any disciplinary
actions specifically provided in subsection (1) of this
section, the board may require of a permit-heider-licensee:

(a) through (¢) will remain the same.

(3) The board mav publish the enforcements implencated
against permit-holders licensees under subsections (1)
and (2) of this section whenever the board determines that
the public's right to know outweighs the permte-hotderis
licengee's right of privacv.”

Auth: Sec. 37-1-131. 37-50-203, MCA; IMP, Sec. 37-1-136,
37-50~-203, 37-50-321, MCA

MAR Notice No. B8-58-24 22-11/22/89
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REASON: The Board is proposing to change the title of
the rule to more appropriately reflect its content in that
enforcement pertains to al) licenses, and not just permit
holders.

The Board is proposing to amend subsection (1) to
provide that failure to comply with orders or to respond to
correspondence from the Board is arounds for disciplinary
action, The Board has experienced problems with licensees who
fail to respond to correspuondence and orders from the Board.
This has been particularly true in regard to attemplts to
enforce the Board's Profession Monitoring Program under
Section 37-50-203 (2) th), MCA.

The Board is proposing to change all references to
"permit holders” to "licensees” to clarify that disciplinary
actions may be instituted against all licensees and not just
permit holders.

"8.54,704_ FNFORCFMENT PROCEDURES - HEARING BY THE BOARD

(1) In any case where reasonable cause bas been
determined with respect to a violation by a licensee permit
hotder, or where the board has received a written complaint
by any person furnishing grounds for a determination of such
reasonable cause, or where the board of accountancy of another
state furnishes such grounds, the hoard may cause a notice
setting forth appropriate charges to be issued. The-hoard
shati; net-tess-than-30-daym-prior-to-the-data-of-the-hearingr
serve-a-copy-of-satrd-notice—npon-the-permit-holder;-by-civil
serviee-pcearding-rto-the-Montana-Rutes-of-@ivit-Procedures

{2) Any permit-hoider licensee against whom a notice of
proposed board action has been issued under this section shall
have the right, reasonably in advance of the hearing, to all
discovery available to parties in accordance with the Montana
Rules of Civil Procedure, as limited by Model Rule 13.

(3) In a hearing under this section, the respondent
permit-holder licensee may appear inh person or, in the case
of a firm, through a partner, officer, director or shareholder
or by counsel, examine witnesses and evidence presented
in support of the board's action, and present evidence and
witnesses on his own behalf. The permit-holder licensee shall
be entitled, on application to the board, to the issuance
of subpoenas to compel the attendance of witnesses and the
production of documentary evidence.

(4) and (5) will remain the same.

(6) If, after service of notice, the permit-helder
licensee fails to appear at the hearing, the board may enter
such order as it deems warranted by the evidence, which order
shall be final unless the parmit-helder licensee petitions
for review thereof pursuant to subsection (7) of this section;
provided, however, that within 30 days from the date of any
such order, upon showing of good cause for the permit-holderls
licensee's failure to appear and defend, the board may set
aside the order and schedule a new hearing on the complaint,
to be conducted in accordance with applicable subsections of
this rule.

(7) will remain the same."
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Auth: Sec. 37-1-136, 37-50-203, MCA; IMP, Sec. 37-1-136,
37-50-203, MCA

REASON: The Board is proposing to delete the last
sentence in the first suhsection of the rule because it is
repetitious and restrictive. 1In actual practice, the Board
has not followed this rule in recent years, because it is
time-consuming and costly.

The Board is proposing to change all references to
"permit holders" to “"licensees" to clarify that disciplinary
actions may bhe instituted against all licensees and not just
permit holders.

"8.54.802 BASIC REQUIREMENT (1) will remain the =ame.

(2) At least 24 hours of the aforementioned 120 hours of
acceptable continuing education credit must consist of
subjects related to the reporting on financial statements as
defined in ARM B8.54.204 (1) (e) and (j) in these regulations.
FThe-purpome-of-this-requirement-2s-to-have-permit-hoiders
participate-in-a-mihimum-amonnt-of-continuing-ecdueation-in-the
arep-of-reporting-en-financial-statements-which-is-an-area-of
responsibility-specrficaliy-given-to-permit-hotders-in-srction
37-50-304-¢6+7-MEAz

¢3)--Applicants-who-have-nob-completed-their-full-basie
reguirement-by-the-end-of-the-continuing-~education-reporeing
period-¢tJune-361+-as-described-in-¢4)>-betows-or-becaune-of
hardship-as-deseribed-in-ARM-8:54+v8067-or-because-their
reported-continuing-educntion-was-nok-acceptable-te-the-pboard:
mAay-use-the-period-of-time-betwaen-the-and-of-the-continuing
edueation-reporting-period-tdune-38+-and-the-start-of-the
nexE-permit-year-+tJanuary-it3-to-complete-their-full-baste
reguirementr-—Phis-time-ta-itimited-to-the-tast-day-of-Angust
for-those-applicants-desrribed-in-+4)-betowr--Fhe-purpose-of
this-exeeption-itn-to-atiow-the-appiicants-describad-in=-t43
betowr-or-these-with-a-hardship;-or-those-with-a-disagreement
with-the-hoard-as-to-whether-continuing-education-suvbmitted
ts aceeptabler-the-oppertuntty-to-properiy-complete-the-futl
baste-regquirement-in-time-for-the-next-parmtt-yearr--Ie-4%
not the-intent-of-the-beard-ta-change-the-baste-requirement
reporting-pariod-from-the-three-year-perted-ending-the-Fune
30th-tmmediately-preceding-the-permrt-year-to-the-three-and
one hatf-years-immediatety-preceding-the-permitt-year-except tn
the-unusualt-=ituations-destgnated-sbover

t43 (3) The-hoard-reatizes-that-an-appiicanty-bhecause-of

distance-to-travel;-coursc-seteoctionr-or-for-other-reasons;
mAay-wish-to-appiy-continning-edaeatton-hours-taken-near-sach
Fune-30-to-ectther-the-preceding-or-subsequent-eonttnuing
educnkion-reporting-perimdr--Aceordingtyr-tf-the-adpplicants
who_have has already met the full basic requirement by the end
of any June 30th reporting periods-the-appiicant may elect to
have excess quatifimd-continuing education hours, taken during
the immediately preceding months of May and June, apply to the
subseguent reporting period.

(4) eanversetvr-adpplicants who have not completed their
full basic requirements by the end of any June 30th
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reporting period may elect to have gqualified continuing
education hours taken during the immediately following months
of July and Auqust apply to the previous reporting period.
Fhereteetion-and-reporting-wiii-be-made-on-forma-provided-hy
the-boards"

Anth: Sec. 37-50-201, 37-50-203, MCA; IMP, Sec.
37-50-203, 37-50-314, MCA

REASON: The Board is proposing amendments to this
rule to delete unnecessary wording and to make the rule more
understandable. In subsection (2), the Jast sentence is
proposed for deletion because it is considered unnecessary to
include the purpose of this rule with the rule.

Subsection (3) is being proposed for repeal because it
is in conflict with other rules and because the Board has
the authority to grant hardship exceptions under Section
37-50-314, MCA.

In Subsection (4), unneressary wording is being proposed
for repeal, with the balance of the rule rephrased for
clarification.

"8.54.804 NON-RFSIDENT_HOLDERS OF_A PERMIT TO PRACTICE

CQQEQ{&NCL "11) Holders of a permits to practice who are
out-of-state residents are required to comply with the
continuing education requirements if they wish to maintain
their »tght permits to practice public accounting in Montana."

Auth: Sec., 37-50-201, 37-50-203, MCA; IMP, Sec.
37-50-203, 37-50-314, MCA

REASON: The Board i1s proposing the amendment because
the correct terminology is "permit." This amendment was
identified during a recent teview of the Board's rules

pursuant to Section 2-4-314, MCA,

“8,54,809 APPLICATION BY RECTPRUCITY EFFERTFVE-BATE

(i) will remain the same.

(2) Exeept-that-»T1f the individual holds a valid and
unrevoked permit to practice public accounting if one is
issued by such other jurisdiction, or was otherwise allowed
to practice public accounting in such other jurisdiction,
and cannot meet the full basic requirement at the time of
application for a permit to practice, the individual must
request that the public accounting regulatory entity of such
other jurisdiction submit in writing, directly to the board,
verification that the individual was allowed to practice
public accounting in that other jurisdiction. Upon acceptance
of the verification by the board, the individual
will be issued a permit to practice until the permit year
following the June 30 following the individnal's application.
The individual must complete the full basic requirement by the
June 30 following their application.

(3) will remain the same."

Auth: Sec. 37-50-~201, 37-50-203, MCA; IMP, Sec.
37-50-203, 37-50-314, MCA
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REASON: The Board is proposing to amend the title of the
rule to reflect the content of the rule more closely. The
changes to the rule are being proposed to remove archaic and

unnecessary phraseology.

"8.54.810 REENTRY (1) An individual formerly the
holder of a eertificate;-or-ticenses;-or permit and-no-ienqer
the-holder-becanse-nf-inactive-status ;-revocation;-suspenaion;
or-refusat-teo-renew-certificate;-ticenses-or-permit-an
deseribed-in-section-37-50-217-MEA7-or-because-of-fatture-tn
properly-pay-the-annual-renewat-fee-as-desecribead-in-section
37-50-3314;-MEAs-or-because-of-fatture-for-a-permit-holder
to-mert-the-continuing-education-requirement-shati-otherwise
apply-to-the-board-for-reinstatement-of-certificeates-lticenses
or-permit-as—-described-in-seetion-37-56-322;-MecA-and;-1f
wimhing-a-permit-to-practiee;-must-comply-with-the-continning
education-fuli-basre-requirement-upon-their-reentry-at-which
times-they-witi-receive-a-permirt-to-practice who wishes to
apply for reinstatement of the permit must first satisfy the
provisions of ARM 8,54.802."

Auth: Sec. 37-50-201, 37-5%0-203, MCA; IMP, Sec,
37-50-203, 37-50-314, MCA

REASON: ‘The Board is proposing the changes for
clarification. This rule can be shortened considerably
without changing its meaning. In its present form, it 1s
archaic and redundant.

"8.54.821 RENEWAh-OF-@FRT}FICATF-OR-LECENSE-FO-PRACTICE-

RFPORTING_REQUTIRFMENTS (1) Te-renew-a-permit-to-pracktes~
Ar-June-305- 7-the-applicant-mhatl-e0On or before the

July 31 prier-te-the-time-at-which-the-permit-ta-practice
wontd-otherwise-expire; +Dreembear-313 permit holders shall
give evidence to the board that their continuing education
provisiens requirements have been met for the reporting period
ending the June 30 prior thereto te-the-permit-to-prackice
renewnt-date. Except-that-persons-deseribed-#n-8+54:802
t43-witli-have-untii-the-Angust-3i-foliowing-the-end-of-the
reporting-perteds-The-intent-of-the-board-is-for-att-other
persons-to-report-by-Juiy-3i-se-that-the-board-has-adequatce
administrative-time-to-process-reports-prior-to-the-time
permits—to-practice-are-issued.

(2)_ _Persons_who_use the_two-month carry-back provision

of ARM. 8.54.802 T4) shall file their reporting forms by

July 31, listing the coursef{s) they are planning to_attend

or complete, If the course(s) listed are not completed, they
must notify the board office in writing immediately, but not
later than August 31st. Such notificationts) shall explain
why the course(s) were not completed and provide a plan to
meet the continuing_education requirements.”

Auth: Sec, 37-50-201, 37-50-203, MCA; IMP, Sec.
37-50-203, 37-50-314, MCA

REASON: The Board is proposing the rule change

to clarify the reporting period and delete unnecessary
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phraseology. Also, the proposed changes will clarify when
all reporting forms are due in the office with no exceptions.
The amendments will also provide that any licensee using a
"carry-back" provision must file a statement, if the courses
taken were not completed, and showing what additional course
work will be completed. Experience has shown that not all
licensees are complving with the present rule. The changes,
as proposed, should clarify and simplify the reporting
requirements and stimulate compliance.

3. The following rules are being proposed for repeal:

8.54.406_ REQUIREMENTS_FOR CFRTIFIED PUBLIC ACCOUNTANT
CERTIFICATE AND_LICENSED PUBLIC ACCOUNTANT LICENSE Full text
of the rule is located at page 8-1480, Administrative Rules of
Montana, The board is proposing to repeal this rule because
it repeats sectiong 37-50-302, 303, and 304, MCA, and adds
confusion to interpretation of the statutes.

Auth: Sec. 37-50-201, 37-50-203, MCA; IMP, Sec.
37-50-302, 37-50-303, 37-50-304, McA

8.54.601_ PREAMBLE Full text of the rule is located
at pages 8-1493 and 8-1494, Administrative Rules of Montana.
The board is proposing to repeal this rule because it is not
enforceable and does not serve any purpose.

Auth: Sec. 37-1-131, 27-50-203, MCA; IMP, Sec.
37-50-203, 37-50-314, 37-50-321, MCA o

8.54.607 INCOMPATIBLE OCCUPATTIONS Full text of the rule
is located at page 8-1496, Administrative Rules of Montana.
The board is proposing to repeal this rule because it is felt
the rule is no longer applicable to the profession.

Auth: Sec. 37-1-131, 37-50-203, MCA; IMP, 37-50-203,
37-50-321, MCA

8.74.618 FORM OF PRACTICF AND NAMF Full text of the
rule is located at page 8-1501, Administrative Rules of
Montana. The board is proposing to repeal this rule because
attempted enforcement of these prohibitions is vulnerable to
a successful challenge or defense unhder the First Amendment to
the U.S. Constitution, dependent upon the fictitious name used
or specialization indicated.

Auth: Sec. 137-1-131, 37-50-203, MCA; IMP, Sec.
37~50-203, MCA

8.54.701 DEFINITIONS Full text of the rule is located
at page 8-1503, Administrative Rules of Montana. The board is
proposing to repeal this rule because the definition of permit
holder is already contained in ARM 8.54,204.

Auth: Sec. 37-1-136, 37-30-203, MCA; IMP, Sec. 37-1-116,
37-50-321, MCA

8.54,801 INTRODUCTION Full text of the rule is located
at page 8-1509, Administrative Rules of Montana., The board is
proposing to repeal this rule because it does not serve any
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purpose. It was identified as archaic and unnecessary during
a recent review of the board's rules pursuant to section
2-4-314, MCA.

Auth: Sec. 37-50-201, 37-50-201%, MCA; IMP, Sec.
17-50-203, 37-50-314, MCA .

B8,.54.805 EXCEPTIONS ~ NOT PRACTICING PUBLIC
ACCOUNTING Full text of the rule is located at page 8-1510,
Administrative Rules of Montana. The bhoard is proposing to
repeal this rule because it is unnecessary and confusing.

Auth: Sec. 37-50-201, 37-50-203, MCA; IMP, Sec.
37-50-203, 37-50-314, MCA

4, The proposed new rule will read as follows:

“I. 8,54.205_ USE OF CPA/LPA DESIGNATION

(1) Certificate or license holders not otherwise in
the practice of public accounting, but providing financial
or consulting services to the public, must have permits to
practice, if they hold themselves out to the public in any
manner as a CPA or LPA.

(2) Ccertificate or license holders working for
non-public accounting employers shall not use their CPA or
LPA designations when presenting employer reports to outside
parties unless they maintain a permit to practice.”

Auth: Sec., 37-1=13t, 37-50-203, MCA; IMP, Sec.
317-50-203, MCA

REASON: In order to maintain a permit, certificate and
license holders are required by statute to meet continuing
professional education reguirements. This is a method for
assuring that licensees maintain professional competence.

This proposed rule will require that licensees meet CPE
regquirements before using professional designations in certain

circumstances,

5. 1Interested persons may submit their data, views or
arquments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board
of Public Accountants, 1424 - 9th Avenue, Helena, Montana
59620-0407, no later than December 21, 1989,

6. Geoffrey L. Brazier, Helena, Montana, has been
designated to preside over and conduct the hearing.

BOARD OF PUBLIC ACCOUNTANTS
DARRELL E. EHRLICK, CPA
CHAIRMAN

D

ANDY POOLEJ DEPUTY DIRECTOR
DEPARTMENT OF COMMFRCE

BY:

Certified to the Secretary of State, November 13, 1989,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE TIE BOARD OF INVESTMENTS

In the matter of the proposed ) NOTICE OF PROPOSEN AMENDMENT
amendment of rules pertaining ) OF 8.97,802, 8.97.803, 8.97.
to the Montana Capital Company ) B807, 8.97.1404 and 8.,97.1502
Act and investments by the )
Montana Board of Investments )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On December 23, 1989, the Board of Investments
proposes to amend the above-stated rules.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"8.97.802 DEFINITIONS (1) As used in this subchapter
and unless the context clearly requires another meaning:

(a) The "act" means the Montana capital companies act,
Title 90, chapter 8, MCA;

(b) "administrator" means the administrative-officer-of
the-0ffice-of-Development-Finance-of-the-Poard-of-Inveatments
chief investment officer or his designee;

(c) "affiliate" or "affiliated qroup” means:

(i) ~ any corporation that directly or indirectly owns,
controls, or holds with power to_vote, 50 percent _or more
of the outstanding voting SPCUFLthS of such SpPleled
corporation;

(ii) any corporation, 50 percent or more of whose
outstanding voting securities are owned, _ ggnggolled or held
with power to vote, directly or indirectly, by such specified.
corporation;

(1ii)__any corporation that is directly or indirectly
under common control with such specified corporation through
the ownership, control or holding with power to vote, directly
or _indirectly, of 50 percent or more of such corporation's and
such specified corporation's outstanding voting securities;

(c) through (e) will remain the same but will be
renumbered (d) through (£f).

(q) "corporate taxpayer” means a corporation other than
a small business corporation;
+€3 (h) ™"small business” means a business that has a net

worth less than $6 million; has an average net income, after
federal income taxes, for the preceding two years of less than
$2 million (average net income to be computed without benefit
of any carryover loss}); and has less than 200 employees
working in Montanas;

(1) "small business corporation” means a_ "small business
corporation” or an "electing small business corporation” as
those_ termqiggg defined in 153-31-201(1) and_(2), respectively;

(3) "wholly owned subsidiary” of another corporation
means a_subsidiary, 100 percent of whose outstanding voting
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securities are owned, controlled or held with power to vote,
directly or indirectly, by such other corporation.

(2) will remain the same,"

Auth: Sec. 90-8-105, MCA; TMP, Sec. 90-8-101, 90-8-104,
90-8-201, 90-8-202, MCA

REASON: Definitions (1)(¢), (g), (i) and (j) are being
proposed to implement Chapter 707, Laws of 1989. Definition
(1){b) is needed because the Board has changed titles of its
administrative staff.

"8,97.803 APPLICATION PROCFDURE TO BECOME A 'CERTIFIED'
MONTANA CAPITAL COMPANY (1)ta) through (o) will remain the
sanme,

(p) the amount of equity capitalization up to $1,500,000
raised between April 18, %987 1983 and June 30, 1987 and the
amount of equity capitalization up to $3,000,000 raised after
June 30, 1987 that the company expects to qualify for the tax
credits provided for in section 90-8-202, MCA.

(2) through (8) will remain the same.

(9) cCertification avtomatically expires if the company
fails to become qualified pursuant to ARM 8.97.804, within éne
year eighteen months of the date it was certified er-within
one-year-of-the-effecktive-date-of-this-subsections-whichever
ts-tonger,

Auth: Sec. 90-8-105, MCA; IMP, Sec. 90-8-202, 90-8-204,

MCA

REASON: The amendment to subsection (9) is being proposed
because experience has shown that the one year time period
does not allow sufficient time to raise the necessary capital
to become qualified, This amendment should eliminate requests
for extension of time.

“8.97.807_  ALLOCATION OF TAX CREDITS (1) Fach
“gqualified" Montana capital company shall report to the board
on a quarterly basis beginning April 1, 1984 on forms provided
by the board.

(a) the name of each new investor in the gqualified
Montana capital company; and:

(i} whether the ipvestor is a partner in a partnership
which “expects to obtain or has received any tax credit
pursuant to the ActLiand if so, explain _in detail;

(11) whether the investor is a shareholder ip a_small
business co_Epration that has obtained or is expected to

i) if the_investor is a_ partnership or a small
business corpnratlon, whether any of its partners or
shareholders have or are expected to obtain tax credits
pursuant to the Act, and if .80, explain in detail;

(iv) if _the ipvestor_ is a_corperate taxpayer,
whether it is a member of an affiliated group_as_defined
in 8.97.802(c) and whether any wholly owned subsidiary or

affiliate. within the group has obtained or is expected to
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obtain any tax credits pursuant to_the Act, and if =o, explain
in detail.

Auth: Sec, 90-8-105, MCA; IMP, Sec. 90-8-202, MCA

REASON: These amendments are being proposed to implement

Chapter 707, Laws of 1989,

"8,97.1404 CONVENTTONAL LOAN PROGRAM - PURPOSE AND LOAN
RESTRICTIONS (1) through (4) will remain the same.

(5) A mortgage offering for refinance purposes must-he
for-the-borroweris-primary-residences--The-maximum-ioan-te
vatue-ratio-for-uninsured-teans-wiii-be-78-percent-up-to-FHEME
maximum-and-then-the-graduated-scate-in-N¥iftii4a’r-witi-be
usedry will be considered as follows:

(a) For a borrower's primary residence, the maximum
loan-to-value ratio for uninsured_loans will be 70 percent
up to _the FHLMC maximum and then the graduated scale in
8.97.1403(1)(a) will be used.

(b) Tor a property which is not a borrower's primary
residence, the maximum_loan-to-value ratio for uninsured
loans will be 65 percent up to the FHLMC maximum and then_the
graduated_scale in _8.97.1403(1)(a) will be used, less five
percent. Use of refinance proceeds must be limited_to
paying off the existing first mortgage, to paying_off junior
liens against the property at least one year old as of the
origination date of the refinance mortgage, or to paying
related closing costs associated with the refinance leoan.
Cash out to be disbursed to the horrower or any other payee
will not be permitted.

(6) through (8) will remain the same."

Auth: Sec. 90-8-105, MCA; IMPLIFD, Sec. 17-6-201,
17-6~324, MCA; TMP, Sec. 17-6-201, 17-6-211, MCA

RFASON: This amendment is being proposed in response to
requests from several lenders requesting that the Board
purchase refinances of properties which are not primary
residences of borrowers. FHLMC underwriting guidelines permit
such refinances,

"8,97.1502 TINTFREST RATE RFDUCTION FOR LOANS FUNDFD FROM
THE _COAL TAX TRUST (1) The board will provide an interest
rate reduction based on the number of jobs the loan generates
over a two vear period. The date of the formal written
interim or permanent loan application to the seller/servicer
will be used as a beginning date for counting jobs created.
The interest rate reduction shall be limited to_a maximum loan
size of four percent of the portion of the permanent trust
fund which has been designated for Montana investments by the
board at _each fiscal vear end and calculated as follows:

(a) through (f) will remain the same."

Auth: Sec. 17-6-324, MCA; IMP, Sec. 17-6-304, MCA

RFASON: There have been a number of applications in the $1¢
million plus range, causing the board to set a policy limiting
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a portion of the loan allocation to the Permanent Trust fund,
with the balance of the loan being allocated to other funds
managed by the board. This rule will limit the interest rate
reduction to that portion funded by the Permanent Trust.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to
the Board of Investments, Department of Commerce, 555 Fuller
Avenue, Helena, Montana 59620, po later than December 23,
1989,

4, 1If a person who is directly affected by the proposed
amendments wishes to express his data, views or arguments
orally or in writing at a public hearing, he nust make written
request for a hearing and submit this request along with any
comments he has to the Board of Investments, Department of
Commerce, 555 Fuller Avenue, llelena, Montana 59620, no Jater
than December 23, 1989.

5, If the Roard receives reguests for a public hearing
on the proposed amendments from either 10% or 25, whichever
18 less, of those persons who are directly affected by the
proposed amendments, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will
be directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register.

BOARD OF INVESTMENTS
W. F. SCHREIBER, CHAIRMAN

e\ 2 5

ANDY POOLE,/ DEPUTY DVRECTOR
DEPARTMENT OF COMMFRCE

Certified to the Secretary of State, November 13, 1989.
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BEFORE THFE BOARD OF LAND COMMISSIONERS
AND THE DEPARTMENT OF STATE LANDS
OF ‘TH¥ STATFE OF MONTANA

NOTICE OF PUBLIC
HEARTNG ON PROPOSED

In the Matter of the )

Amendment of ARM 26.4,724 )

through 26.4.726, 26.4,728, ) REPEAL AND AMENDMENT OF
26.4.730 through 26.4.733, ) STRIP AND UNDERGROUND
and 26.4.1301A and repeal } COAL AND URANIUM

of ARM 26.4.727, 26.4.729, Y  MINING AND RECLAMATION
26.4.734 and 26.4.735, all ) RULES
pertaining to revegetation )

of land disturbed by coal )

and uranium mining operations.)

TO: All Interested Persons

1. On December 18, 1989, at 7:00 p.m,, a public
hearing will be held in the Lewis and Clark room, Student
Union Building, Fastern Montana College, Billings, Montana,
to consider the amendment of 26.4.724 through 26.4.726,
26.4.728, 26.4.730 through 26.4.733, and 26.4,1301A and
repeal of 26.4.727, 26.4.729, 26,4.734, and 26.4.735, which
provide revegetation success standards relating to canopy
cover, diversitv, commercial forests, and other woody
plants.

2. The rules propnsed to be repealed can he found on
pages 26-~600 through 26~603. The proposed amendments replace
present. ARM 26.4.724 through 26.4.726, 26.4.728, and 26,4,730
through 26.4.733. The proposed amendments would clarify and
modify standards and procedures for determining success of
revegetation and eligibility for bond release.

3. The existing rules as proposed to be amended
provide as follows:

26.4.724 USE OF REPERBNEBE-RRBAS REVEGETATION COMPARISON
STANDARDS (1} Reference areas must be established for each
native plant community type or group of similar native
community tvpes found In the area to be disturbed by mining.

{2)  Success of revegetation =hal¥ must be measured on
the basis of comparison with unmined reference areas or b
comparison with technical standards derived from historlcai
data. These areas, standards, and methods of comparison must
be approved by the department. The department may require
that reference areas be used in cdonjunction with historical
data technical standards to assess success of revegetation
for phase IIl bond release whenever historical data technical
standards are not adequate to determine premine conditions
for comparison, Ehe-department-shalli-approve-the- estimatire
Eeehr toques - thet-- widd-—be --uged - to-—determine —-the-- degree-—of
sucecens -in-the -revegetated-arear--Ab-teast-one -reference-aren
shalli-be-established- for-ench native community—tope —found -in
the—mine—ares----Puc-or -more- communt fv--rypes -moy--be —tnreluded
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in-one-reference-area-if ~examples -of-eaek-type-are-rypical -of
that --communitty ~-rype More than one reference area or
historical record shai} must be estahlished for vegetation
types with significant variation due to edaphic factors, past
management, size of the permit area, or other factors. Each
reference ares or area from which historical records are
derived shali must he mapped at a scale of ] inch:400 feet,
permarentiy-markedy inchudrmg-reference- pointe -for-arr-sam
piirg-transeects--and-pltoks: Locations of all sample points
must be noted on 1 inch:400 feet scale maps submitted to the
department. The applicant shall designate which reference
areas or historical data records will he used for comparison
to specific post-mine veagetation communities.

2} - - The-auccess-of -revegetatian- onoperations-of -less
than--166 --acres - -may--He-- based - on-- approved- - USPA--or--BSBE
eechnieak-guides r-provided -that -khis-acreage -to-nob -2 -seament
of-a-targer-area-proposed -for-mininer

(3) {a) Reference areas shalit must be managed such that
they are in at least a "good" er-hétker range condition, as
defined bv the 5C8. When a-geed-or-better this required
range condition has been achieved, the reference area wri¥
must he grazed at a-ereper an approved level {56%-eor--tess
wErbinationd,

{b) Where the operator has an approved enclosed
reference area, prior to Pebruary 3, 1978, grazing is not
necegsarv on that reference area. In this case the success
of revegetation wilt must he based on the ungrazed reference
area. These operators shall initiate a studv approved by the
department whieh that will demonstrate that the revegetated
arecas are capable of withstanding grazing pressure,

(c) TIf past management of the reference area has
resulted in a disclimax such that a--good-eor--hbetber the
required range condition cannot be attained, the department
may approve use of the this area im-peoersr--condition, may
require designation of a different reference area, of may
approve or require use of technical standards derived from
historical data for determining success of revegetation.

(4} {a] Phe-reference-aren and the-vRevegetated areas
and reference areas, when appropriate, wil: must be grazed at
a-preper an approved level ook -or—J eas—wAdirationt for at
least whe-tast-bwe 2 vears of-the-liabilivy during the last 5
years of responsibility for vegetative estabIishment.

{b)" Vegetation measurements (exclusive of grazing) must
be conducted on the reclaimed areas and on reference areas
when appropriate for at least the last 2 vears of this period
of responsibility.

{cY)  Grazing must be conducted in a manner and at a time
that does not preclude acquisition of appropriate vegetation
production, cover and diversity data. Vegetation-measure—
ments - Lhete —[ASE ~ WS- ArLATS-—WI LT~ Bre- -0y - Areas- -enciosed -Erom
graring - by—-agronome ~eages - or-nther-—svekems - appreoved- Hhyv--the
demarmmernts

(5) Technical standards derived from historical data
may be used as standards of comparison with revegetated areas
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with the following conditions:

{a) vegetative cover, production, diversity, densitv,
and utility dafa (see 76.4.726) must be obtained from the
premine area or from an area approved by the department that
exhibits comparable vegetative cover, production, diversity,
density, and utility, as well as comparable management, soil
type, topographic setting (slope, aspect, etc,), and climate,
in comparison to those of the premine area;

{b] data must be generated for a sufficient time period
to encompass the range in climatic variations typical of the
premine or other appropriate area, or data generated from
revegetated areas must be compared to historical data
generated only during climatic conditlons comparable to those
conditions existing at the time revegetated areas are

sampled; and
{c} historical records must be established for each
native plant communityv or group of native communities that

will he compared to specific reclaimed area plant com-
munities.

6 The success of revegetation on operations of less
than 100 acres disturbance may be based on USDA or USDI
technical quides whenever this acreage is not a segment of a
Targer area proposed for disturbance hHhv  mining. The
applicant shall submit a detalled description of how the USDA
or USDT technical quides will be applied to determine the
success of revegetation, (AUTH: Sec, R2-4-204, 705 MCA; IMP,
Bec. 82-4-233, 235 MCA.) "_

26.4.725 PERIODS OF RESPONSIBILITY ANP-RVALHABEON

(1) The minimum period of responsibilitv for rees-
tablishing vegetation under-the-perfermanee-bond-hegins when
the - -canopy- - cover--af - geeded - spaeies— - -comparahie-- +o—-the
approved -atandard after the last weawr-of seeding, lanting,
fertilizing, irrigating, or other wemsk activitv reiatea to
final reclamation as determined by the department unless it
¢can be demonstrated that such work 1s a normal hushandry
practice that can be expected to continue as part of the
postmining land use or 1f discontinuance of the practices
after the liability period expires will not reduce the
probability of permanent revegetation success, Lomparalk e
o - the- —approved —Standerti- —Te - Gefired--a8 - rot--signifieantly
tess-than-the-approved -standard -with—-90--porcent-sratistiead
confidenes-for-herbacecus-vegetorion or 84 percent -statriati-
cal-confidence- for-treesy--shrobes or hrkf—ohruba - - -Hr-no -case
witi-an-area-be-considered- comparakie 4 -ite-ia -lesa ~thran -964
ot -the -rppaoved —srandards

(2) Bhe--revegetatad--aress - and--their---respective
reference -arens-wiltl- - be evalvated for-pi —least —bwo —consecue—
tive years-prior-<o--asphkicxeien-for-pbond--relesse-and--shald
tnelude —the —lank -tyo -—consecut ive ~veans —of -the -honding -pariteds
Application for #£ima* phase III bond release may not be
submitted prior to the end of the tenth growing season.
{AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec. 82-4-233, 235 MCA.)
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26.4.726 . VEGETATION PRODUCTION, COVER, DIVFRSITY,
DENSITY, AND UTILITY REQUIREMENTS (1) Standard “and
consisteant field and 'laboraforv methods must bhe used to
obtaln vegetation production, cover, diversity, densitv, and
utility Adata, and to compnare revegetated area data with
reference arca data and/or with historical record technical
standards, Specific field and Jaboratory methods used and
schedules of assessments must be detailed in the application
and must be approved by the department, Sample adequacy must
be demonstrated. In addition to these and other requirements
described in this rule, the department shall supply guideli-
nes reqarding acceptable field and laboratorv methods,

{?2) The current vegeta*ive anmuwat production shai: must
be measured bv clipping and welghing each morpholegical class
on the revegetated area and the refdrence areas_(morphologi-
cal classes must be segregated by native an introduced:
annual grasses, perennial cool-season grasses, perennial
warm-season grasses, annual forbs, biennial forbs, perennial
forbs, shrubs and half-shrubs). Vegetative cover must he
documented for each species present on revegetated areas and
on all other areas where a vegeration data base 1s required.
At least 51% of the species present on the revegetated areas
must be native species genotvpicallv adapted to the area. A
countahle speciles must be contributing at Jleast 1% of the
cover for the arra, Werghted-preductivitv--osheb--he-estab~
Fr ahed--fore-4he- - réeforence — areas - -for - Comparaomr -~ --the
revegebabad —arens— - eighted prodguctipidas aha kbl dye —detarn tred
for-wach - of--the - -fiollowina -merphoiaqgieat-—claassesm-——anmeat
grasses - perenniad-grasees——annuat;-biennial,—-end -perenniat
Emrls - -ov - shyrui gy« -~ The- -produetton - of-- each--class -on--the
reveget-atod - —area--shald- - -he-—-comparaiyke- ~—ko ~ ~the —-we Fohrad
preduction - for-thet--morphological ~etagss - {erveent—+that-bE-one
elass -4 comroracd -of—arriesirable- ~spestes - for- ot 4wt id i fe
and - Haypestook, - - a - -leager - produstd oh- —tn - thet-—ebass - widl--be
accepbed - if-—it - Ao -offaet-hy- prodiretionr -above--the- we tghtred
preduerivity —dn—anether—--chrask - - - -Wetghted —produotissite—ia
dearbwed — From—the - fba b lew bre - Eorme Fas

Whe—
{P-tvpe—inf-bvpe-3} P dame— dade popedym=—— =P —buape oA~y pe
=}

- Porat-apea-for-ati-types

Whepes

WB —=-Weightad -sreduet ton-of -that -morphyiogteat —claas
P-=-Progductian-of-that-moprphotegicalr-class-on-—the
referenee -anex-for -thak-tvne

B = v~ Ppemine - pea - -0 ~ thehe - oene- -widhin——the--p2rmit
Povrdare

(3) The sampling techniques for measuring success must
use a 90% statistical confidence interval for total produc-
fion and total cover and ‘or other parameters as reauired by
fhe department using a one-sided test with a 0.1 alpha error.
The following vegetarion parameters for revegetated area data
must be at least 90% Of identicallv composited reference area
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data and/or_technical standards derived from historical data:

{a] total vegetative production (totals derived from
summation of morphological classes described in section (2)
above);

b) total non-stratified vegetative cover; and

{c) density {of native and introduced: trees, shrubs,
and half-shrubs).

(4) The diversity of the revegetated area, that is,
richness and evenness, must be comparable to the reference
area or historical data technical standard in *erms of
species and morphological class composition and the impor-
tance of fhose species and morphological classes within the
vegetative community.

[E3) If one morphological class is composed of un=-
desirable species for both wildlife and livestock, a lesser
cover and production in that class may be accepted by the
department 1f it 1& ollset by a more desirable Cover and
production in another class.

(6} Postmine vegetative cover and production and
species composition must be of equal utiTity compared to
those of the applicable reference area and/or historical
record standard. The method used for demonstrating utility
must he approved by the department, Utility data must be
generated in a manner and at a time approved by the depart-
ment, as well as in compliance with 26.4.373, 26.4,724, and
26.4.751.

{7)__Plant species and morphological classes must he
distributed on reclaimed areas in a manner which is at least
as effective for the postmine land use as the premine
condition. The means of achieving species and morphological
class distribution must be addressed 1in the approved
revegetation plan, and success must be determined through
comparison with the appropriate reference area, historical
record standard, or both.

(8) The revegetated areas must meet the performance
standards _in sections (1) through (7] above for at least the
Jast 7 years of the phase T1I bond period,

[9) The reestablished vegetation must meet the require-
ments of the Noxious Weed Management Act (7-22-2101 through
7-22-2153, MCA, as amended). {AUTH: Rec. 82-4-204 MCA; IMDP,
Scc. 82-4-233, 235 NCA.) _

26,4.728 PBRMANENGE COMPOSITION OF VEGETATION Buring
the-inat-twe-yenrs-pPrior to phase I1I bond releasc the-veq-
etation--on the revegetated area must meet the *following
criteria:

(1) It must be composed of at least 51% perecent native
species +based on mreduerion-and-eanepvy stratified cover data
derived Wy in accordance with 26.4.726 and 26.4. 733,

(2) fIntroduced €pecies may be present in a minoritv
(less than 50% based on the stratified cover data) if it has
been documented to the department's satisfaction that thev
have exhebrted- the abilitv to survive in the area through
adverse climatic conditions, particularly drought, Intro-
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duced species must be as capable as native species of meeting
the requirements of 26,4.711, 26,4.730, 26.4.751, and 82-4-
233, [{AUTH: Sec., B2-4-704 NCA; 1MP, Sec. Ro-4-733, 235 MCA.Y

26.4.730 SEASON QOF USE (1) The wewstation revegetated
arra must furnish palstable forage in comparahle guantity and
quality during the same grazing period as the reference areas
or as compared to a technical standard derived from historic

records. Palatability ww}? must be based on the literature
and proven by references. Ouantitv wilt must be based on

production measurements described in 26.4.7286, Methods used

for evaluation must bhe consistent with those approved in

relation to 26.4.726, {AUTH: Sec. 82-4-204 MCA; TMP, Sec.
-4 B 5 MCA.

26.4.73]1 ANALYSIS FOR TOXICITY (1) Where toxicity to
lants or animals eomsumers 15 suspelted due to the effects
of minfme disturbance, the department may require comparative
chemical analvses oOf the wegskakion plants or animals, or
both, on the revegetated areas and the reference areas.
Alternatively, the department may require or approve a
comparison of chemical analvses of plants or animals, or
both, from the revegetated area with suitable standards.
(AUTH: Sec. 82-4-204, 205 MCA; IMP, Sec, 82-4-233, 235 MCA.)

26.4.732 VEGETATION REQUIREMENTS FOR PRFVIOUSLY CRCPPED
AREAS (1] Where the premining vegetation was cropland and
Tt~ cannot be adequately determined what +the precropping
vegetation communitv was, the cropping acreade witd must be
considered to have the same potential to support the same
native vegetation as other noncropped areas with the same
edaphic and topographic characteristics, In consultation
with the department, these edaphic and topographic charac-
teristics must be used to insure compliance with 26,4.724,
(AUTH: Sec, 82-4-204 MCA; IMP, Sec. R2-4-233, 235 MCA.)

26,4,733 APBEFEIONAL MEASUREMENT STANDARDS FOR TRFES,
SHRUBS, AND HALF~SHRURS {1} The species compnsition and
sStockingr-t-es-ehe-number-of-stems-per-uris—arear of trees,
shrubs, and half-shrubs on the revegetated area skal¥ must be
Taed - £5- <etermine -the - degres- 4o whieh - spate— i -occupred -by
we bk~ di-strinted,; - ecuvtaiyle - treegq - -0 ~shrubs - comparable to
the composition and density on the reference areas or to
technical standards derived from historic records in accor-
dance with 26.3.726 and 26.4.728.

t++ (2} When comparing the stocking rates of the revege-
tated area with the reference areas or historical record
standard, onlv healthv, Tiving plants mav be counted. Reet
CPOWR - oY - rOOt-—SpEOREe - ayer-d- Foot - het gt~ shald--count--as
one - toward- meating - Lhe—-atocking -requirements for-ifrees—-and
shrulys -

(a) Trees, shrubs, and half-shrubs counted for
revegetation success must be at least 2 vears old and at
Teast 80% of these plants must have been in place for 60% of
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the applicable period of responsibility; and Where

{b) whenever multiple stems occur, onlv the tallest
stem shaltt-me mav be counted.

21 t4)--- T rountablet-—tpee —or-—shruk - meane-—a - tree-or
shenk - that - ean-be-used 4 caboieting -the degree -of —stoeking
under -the -Following -eriharitas

ta)--the-tyree~ar—ahrub Muot- hrave- boere —Hr rlace —ah —teast
2-arawing -seasonsr

th)-——the-apee -ap-shrak-must-be —alive -and ~kealthy - -and

{e) - - the-tres o shrubt -mest -have - at— e -one—third-of
thw-rength -tn-tive -erowns

(3) Each operatnr shall provide documentation that:

{a) density of woody plants established in the revege-
tated area 1s comparable to the density of Iive woody plants
of the same Yife form of the approved reference areas or the
approved historical record standard, with 90% statistical
conftidence, unless stocking at a Jesser rate that better
achieves the approved post mining land use is approved by the

department;
{E) the cover of trees, shrubs and half-shrubs on the

revegetated area meets the requirements of B82-4-233; and

{c) the speciss diversity, seasonal variety and the re-
generative capacity of the vegetation of the revegetated area
meet the requirements of 26.4.711, 26.4.717, 26,4.724,
26.4.776, and 26.4.751.,

£33 (4) TReck-areass-pPermanent roads amd-surface-werey
draimage-wavs on the revegetated area shal} do not require
stocking, (AUTH: Sec. 82-4~204, 205 MCA; IMP, Bec. 82-4-233,
235 MCA.)

Sub-Chapter 13

Strip and Underaround Mine Reclamation Act:
Miscellaneous Provisions

26.4.1301A MODTFICATION OF EXISTING PERMITS: ISSUANCE
OF REVISIONS AND PERMITS [$)] By Januarv I3, 1991 each
operator and each tesf pit prospector shall submit to the
department;

(a) an index to the existing permit cross-referencing
each section of the nermit to sub~chapters 3 through 12, as
they read on Januarv 17, 1989 and as they read on January 13,
1989;

(b) a modified table of contents for the existing
permit;

(c) maps showing each portion of the permit area on
which each of the following had heen completed as of 11:59
p.m. on January 12, 1989:

(i) removal of overburden only;

(i1) removal of overburden and coal only;

(iii) removal of overburden and coal and backfilling
and grading only;

(iv) removal of overburden anrd coal, backfilling and
gradina, and soiling onlv; and
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(v) removal of overburden and coal, backfilling and
arading, soiling and seeding and planting;

(d) an application for all permit revisions necessarv
to hring the permit and operations rconducted thereunder into
compliance with this rule and ARM 26.4.414 through 26.4.1122,

{2) A permit revision application submitted solelv for
purposes of subsection (1) (d) above is a minor revision for
purposes of sub-chapter 4. The department shall issue
written findings gqranting or denving the apoplication within §
months of its receipt.

(3) No permittee may continue to mine under an
operating permit after July 13, 1991 unless the permit has
been revised to complv with sub-chapters 3 through 12, as
amended Januarv 13, 1989,

{4) As of the date that a vermit is revised to comply
with sub-chapters 3 through 12, as amended on January 13,
1989, the permittee shall conduct all operations in com-
pliance with the permit and sub-chapters 3 through 12, as
amended, except that:

(a) anv area in which backfilling and grading opera-
tions had been completed on Januarv 12, 1989 is subiect to
the backfilling and grading reguirements as thev read on that
date;

(b) anv area in which smiling operations had been
completed on January 12, 1989 is subiect to the soniling
requirements as thev read on that date; and

(¢} anv arera for which the final minimum period of
responsibilitv for establishing vegetation, as provided in
ARM 26.4.725(1), had commenced on or before Famparw-1i23-39589
{the dav bhefore the effective date]l of 26.4.724 through
26.4.735, as amended 1s subjeoct tn:

(i) the seeding and planting and related requirements as
they read on that dater; or

{ii) the seeding and planting requirements on or after
[the "effective datel of 26,4,724 through 76.4.735, as
amended.

5 Each new permit and each amendment to an existing
permit applied for and issued on or after January 13, 1989
must be in compliance with sub=chapters 3 through 12 as thev
read on .Fanuarv 13, 1989, [ AUTH: Sec, 82-4-205, MCA;
IMP, Sec. 34-4-221, 222, MCA.)

4. The repealers and existing rule amendments are
necessary for a number of reasons, The Office of Surface
Mining, U, $. Department of the Interior (0SM) is authorirzed
to promulgate rules with which each state must complv in
order to continue regulating strip and underground coal
mining. 0SM approved the existing Montana rules in 1980,
Since that time, OSM has changed the federal rules and is now
requiring Montana to change its rules. Much of the propnsed
rulemaking is in response to these federal requirements.
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Additional changes are necessarv to keep pace with
technology, which has advanced during the nine years since
these rules were adopted. Other changes are heing made to
eliminate requirements and procedures that experience in
administering the program has demonstrated are unhecessary,
These changes c¢larify revegetation standards and provide
alternative methods for measuring vegetation success and
meeting the performance standards,

A number of changes are necessary to reorganize,
consolidate, and eliminate duplication in rules dealing with
similar subject matters in order to make the rules better
organized and more easily understood.

Finally, changes are necessarv to correct grammatical,
cross-referencing, and tvpographical errors in the original
rules.

5. Interested persons may present their data, views,
or arqguments, either orallvy or in writing, at the hearing.
Written data, views, or arguments mav also be submitted to
Bonnie Tovelace, Chief, Coal and Uranium Bureau, Department
of State Lands, Capitol Station, Helena, Montana 59620, no
later tharn fanuary 5, 1990, Mailed comments must be npost-
marked no later than that date.

6. Gary Amestoy, Administrator of the Reclamation
Nivision, has been designated to conduct the hearing,

7. The authority of the department and board +o amend
and repeal these rules is based on sections 82-4-204 and 82-
4~205, MCA, and the rules implement cections 82-4-733 and 82-
4-235, MCA. e

TS

Dennis D. Casey, Commissionef’

Certified to the Secretary of State November 13, 1989,
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BEFORE THE DEPARTMENT OF LIVESTOCK
OF THE STATE OF MONTANA

NOTICE OF PROPOSED ADOPTION
OF AMENDMENTS TO ARM 32.18.205
AND 32.2.40]1 requiring a sheep

In the matter of the )
)
)
) permit before removal of sheep
)
)

proposed amendments of
rules regulating sheep

from County or State and
establishing fees.

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1. On December 26, 1989, the Board of Livestock acting
through the department of livestock proposes amending ARM
32.18.205 requiring a sheep permit for removal from County or
State and amending ARM 32.2.401 establishing fees for such
sheep permit.

2. The amendments of rules, as proposed provide as
follows: 32.2.401 DEPARTMENT OF LIVESTOCK LICENSE FEES, PERMIT
FEES, AND MISCELLANEQUS  FEES The department of livestock
shall charge:

Subsections (1) through (14) remain the same.

(15) for a sheep removal permit as required by 8%-5-202 81-
5-112 MCA, a fee of 50 $1.00 eents;

(a) an annual sheep permit for show purposes cnly
with the State of Montana of $1.00.

Subsections (16) through (37) remain the same.

AUTH: 81-5-112, MCA IMp: 81-5-112, MCA

32.18.205__SHEEP_PERMIT BEFORE REMOVAL_FROM _COUNTY OR
STATE 1In any county of the state of Montana where the Sheep
Farseras-have-petitioned-and-requested-ehe-department-of
tivestock;-brands-enforcement-diviston-to-issue-permits-for
sheep-pefore-remevai-from-that-csunty;-as-provided-fer-in
seection-81-5-203-MCA;-any-person-remeving-or-causing-to-be
removed-£from-the-county-any-sheep-sr-Iamba-muse-firae-obtain
fyem-a-staee-stock-inspector-or-deputy-state-stock-inspector-a
permit-for-remevalr--FThe-permit-must-be-issued-on-deparetment-of
livestockr;-brands-enforeement-division-ferm-35B---The-owner-or
his-agent-must-sign-the-permit-and-careify-as-to-appreximate
number-and-ehe-deseripeion-and-brands--Bepartment-of
ttvestock;-brands-enfercement-division-form-358-shatl;-when
used-for-a-sheep-permit;-show-destination-in-or-out-of-the
state-of-Montanar--Destination-en-a-sheep-permit-in-not-timieed
to-Meneana-onlty+ department of livestock, must issue permits for
sheep before removal from that county or state, as provided for
in section 81-5-112 MCA, any person removing or causing to be
removed from the county or state any sheep or lambs must first
ohtAain from a state stock insopector or deputv state stock
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inspector, a permit for removal. The permit must be issued on
an approved department of livestock, brands-enforcement
division form. The owner or his agent must sign the permit and
certify as to approximate number and the description and brands
or marks, breed and color. Department of livestock, brands-
enforcement division forp shall, when used for a sheep permit,
show destination in or out of the state of Montana.
Destination on a sheep permit is not limitéd to Montana only.

(a) an owner's account of sale purchage sheet shall
constitute a sheep. permit for those sheep leaving an auction
market.

(b) an annual sheep permit for show purposes only within
the state of Montana is required.

AUTH: 81-5-112, MCA IMP: 81-5-112, MCA

3. The Board of Livestock proposes to adopt these
amendments of rules pursuant to the mandate of 81-5-112, MCA
which requires that the department shall adopt rules imposing a
permit system and requiring commensurate fees.

4. Interested parties may submit their data, views or
arguments concerning the proposed amendments of rules in
writing to Les Graham, Executive Secretary to the Board of
Livestock, Capitol Station, Helena, Montana 59620 no later than
December 25, 1989.

5. -If a person who is directly affected by the proposed
amendments of rules wishes to express his data, views and
arguments orally or in writing at a public hearing he must make
written request for a hearing and submit this reguest along
with any written comments he has to Les Graham, Executive
Secretary to the Board of Livestock, no later than December 25,
1989,

6. If the Board receives requests for a public hearing
on the proposed rules from either 10% or 25, whichever is less,
of those persons who are directly affected by the proposed
amendments of rules, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who will be
directly affected, a public hearing will be held at a later
date. Notice of Hearing will be published in the Montana

Administrative Register.
NA%CY %S%E/ Chairman

Board of Livestock

oy G et/
LON MITCHELL, Staff Attorney

Deprartment of Livestock

Certified to the Secretary of State November 13, 1989.
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BEFORE THE DEPARTMENT OF SOCIAL

AND RFHABILITATION SERVICES OF THE
STATE OF MONTANA

MOTICFE COF PUBLIC HEARING ON
THE PROPOSED REPEAL OF RULE
46,10,.407 PERTAINING TO
TRANSFER OF

RFESOURCES RULE FOR THE

AFDC PROGRAM

In the matter of the '
repeal of Rule 46.10.407
pertaining to

transfer of resources rule
for the AFDC Program

M e e

TO: All Interested Persons

1, On December 15, 1989, at 10:00 a.m., a public hear-~
ing will be held in the auditorium of the Social and Reha-
bilitation Services Building, 11] Sanders, Helena, Montana to
consider the proposed repeal of Rule 46.10.407 pertaining to
repeal of transfer of resources rule for the AFDC Program,

2. Rule 46.10.407, TRANSFER OF PROPERTY, as proposed to
be repealed j= on page 46-803 of the Administrative PRules of
Montana.

AUTH: Sec. 53-7-601 and 53-4-212 MCA
IMP: Sec, 53-2-601 and 53-4-211 MCA

3. The department proposes to repeal the transfer of
property rule for the AFDC financial assistance program.
Current rule requires the department to presume that any un-
compensated property transfer made within 24 months prior to
application was made to qualify for assistance, and to impose
a period of ineligibility. This rule was identical to the
medicaid transfer of property rule. The Medicare Catastrophic
Coverage Act of 1988 (MCCA) significantly limited the circum-
stances under which the medicaid transfer of property rule may
apply. Repeal of the AFDC transfer rule will make consistent
the requlations for the AFDC financial assistance program and
AFDC related medicaid program. This will also allow for more
efficient administration of the AFDC financial assistance pro-
gram and will reduce potential quality control errors. The
department anticipates that this change will affect very few
AFDC recipients,

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted tc the Office
of Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P.0. Box 4210, Helena, Montana 59604, no Jater than
December 20, 1989.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.
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Dirgkttor, Social and Rehabilita-
tion Services

Certified to the Secretary of State _ November 13 , 1989,
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BREFORE THE DEPARTMFNT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATF OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROFCSED AMENDMENT OF
RULE 46.12.3207 PERTAINING
TO INELIGIBILITY FOR
CERTAIN MEDICAID BENEFITS
FOLLOWING CERTATN TRANSFERS
OF RESOURCES

In the matter of the '
amendment of Rule
46.12,3207 pertaining to
ineligihility for certain
medicaid benefits following
certain transfers of
resources

TO: All Tnterested Persons

1. On December 15, 1989, at 9:00 a.m,, a public hear-
ing will be held in the auditorium of the Social and Reha-
bilitation Services Building, 111 Sanders, Helena, Montana to
consider the proposed amendment of Rule 46.12.3207 pertaining
to ineligibility for certain medicaid benefits following cer-
tain transfers of resources.

2. The rule as proposed to he amended provides as
follows:

46.12,3207 TRANSFER OF RESOURCES (1) The fcllowing
Bdefinitions apply to this section: -

{a) "Non-excluded resource” means any asaet property
which would have counted in whole or in part towardefﬁg re-
source limit at the time of transfer.

41} --Fn-drstences--where -the -preperty-transferred -ts-the
individualls-homes;--the -trdivideal;-his-spouse—-or--a-dependent
relative - mrt- ~Rave - actunddy--beenr-1iving—-in-the - home-at--the
time-of--the-transfer—in-order--for -the ~home--+to--he -considered
hia-prineipai-residence and, therefore --anr-exeluded-ressurees
For-exampies-4£-an anmorried Sndividuad- wao- -kFiving -k -2 ~-nurs-
ing-heme-ae-the-eime—his-home-was-eranaferred-and-there~-was-no
Eneent—+to- returm- -the--home ~woun i d - esund- w9 o ~-nor-exebuded -re-
seurce-for-etigibitieys

(b) "Fair market value" means an the amount eguei-te-the
resoureels-actued-vehure-at —the-time—off tranafer of compensa-
tion at which property would change hands between a willing
buyer and an unrelated seller, neitheér being under compulsion
to buy or sell and hoth having reasonable knowledge of the
relevant facts.

c "Compensation” means money, real-or--peracnal-prep-
ertyy food, shelter, support, maintenance, e® services or
other valuable real or personal property, as further s ecified
in subsection (5], whieh—-ere received by an indivl%uai in
exchange for the reseuree transferred property.

(d) "Uncompensated value” means the fair market value of
a-resouree property at the timé of the transfer minus the fair
market value amount of compensation received hy the individual

in exchange for the ressuree property.
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{e) "Transfer of real-or-persemal property” means any
transfer or renunciation of an tndéviduaiis client's preper-—
tionate-right-or-4i4+de--+o property. Transfers to joint ten-
ancy or to tenancy in ccmmon are included in this definition.
Transfers of or restrictions upon a client's right of access
to or Jegal ability to dispose of property are also included
in this definition, except as provided in subsection (7] (b}
{iv]).

(f) "Incurred medical expenses” are those actually
incurred medical expenses which are not subject to payment by
a third party.

(g} _"Undue hardship" means any one of the conditions
specified in subsection (7) (b] [i] through (71 1{b) {v],

(h) ~ "Client"™ means applicant for or reciplient of Medic-
aid services and, where” the context allows, includes any
person whose resources are considered by the department Jn
determining ellglblllty of the applicant or recipient,

(i) "Property" means any full or proportionate right,
title or 1nterest in_or to any real or perscnal property or

property ri

73{ Instltuflonallzatlon" means admission to a nursing
facility, admission to a medical institution at a Jlevel of
care eqplvalent to nursing facility services, or commencement
of services to the applicant or reciplient under the home and
community based waiver program.

(2) "Property transfers made on or after July 1, 1988,
are evaluated for only those cliients applying for or receiving
nursing facility services, services in a medical institution
at a level of care eyulvalent to nursing fac111ty services, oOr
services under the home and conmunity based walver program,

{3) For transfers made on or after July 1, 1988:

{a] When a client disposes of non-excluded resources for
less than fair market value within thirty (30) months belfore
institutionalization, it 1s presumed that the transfer was
made to establish eligibility unless the client presents clear
and convincing evidence that the disposal was exclusively for
some other purpose,

{b) Subsection (3)(a) does not apply where:

(1) the property was transferred to a spouse oQr a
blind or permanently and totally disabled child of the appli-
cant or recipient;

(117 the transferred property was the applicant's or
recipient’'s home and was transferred to:

(A} _the applicant's or recipient's spouse;

{BY a child of the applicant or recipient who is under

age twenty-onej

{C) ,a blind or permanently or totally disabled adult
child of the applicant or recipient;

(D) a child of the applicant or recipient who resided in
the home for at least two years prior to the client's
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instituticnalization and who provided care which permitted the
client to reside at heome; or

{E) a sibling of the applicant or recipient whc has
equity interest in the home and resided in the home for at
Teast one continuous year immediately preceding the client's
Instituticonalization. )

{111} the property was transferred exclusively for a
purpose other than to qualify for medical assistance; or

{iv]) denial of eligibility would cause an undue hard-
ship as defined in subsection {1)1{g].

(c]_When a client transfers non-excluded resources for
less than fair market value, a period of ineligibility will be
imposed, The period of ineligibiTity will begin with the
month in which the resources were transferred. ~The number of
months in such period is equal tc the lesser of:

{1} thirty months; or

{i1) the uncompensated value divided by Montana's state-
wide average private pay cost of nursing home services as
determined by the department as ol July 1 of the state fiscal
year in which the transfer occurs, o

{d) The department may recover from the client all med-
icaid benefits paid on the client's behalf within the ineli-
gibility period, i

{3+ -Gemerai-rutes

(4)  For transfers made before July 1, 1988:

() _An individual’s home will be considered an indivi-
dual's principal residence and therefore an excluded resource
for purposes of subsection (4){a) through (e} only 1f the in-
dividual, his spouse, or a dependent relative was actually
residing in the home at the time of the transfer, .

{ab) “ When an individual or his spouse disposeds of non-
excluded real-er-personai-preperey resources for less than its
fair market value within 24 months before the month of appli-
cation or redetermination for medicaid, it is presumed that
the transfer was made to establish eligibility unless the
individual presents convincing evidence that the disposal was
exclusively for some other purpose.

(be) The uncompensated value of the transferred non-
excluded preperey resources shall he counted toward the geher-
a* resource limitation for medicaid eligibility until it is
reduced by one or more of the following:

(i) all or part of the transferred property is re-
turned;

(ii)  the-uncompenstated--amouwre -ta-reduced--by documented
further consideration so that the individual's total non-
excluded resources are fess than the general resource limit:

{iii) tRe-uncompensated ameinrt-xa-reduneed-by documented
household medical expenses incurred beginning with the month
of transfer.

(ed) 1f the reductions referred to in subsection (24)
{hc) are less than $500 in any month beginning with the menth
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of transfer, the uncompensated value of the transferred non-
excluded property shall be reduced by a total of $500 for each
of those months.

(de) When the uncompensated value of the transferred
property is less than $£500, it shall be counted as a resource
for one month,

43}--Petermining--compensation--for-treansferred-~yeal--or
personal-property- -

(a5) The value of compensation received for transferred
property is determined based em upon the agreement and expec-
tations of the parties at the time of the transfer. Compen-
sation may be in the form of:

(ta) cash, in the total amount paid or agreed to he paid
in exchange for the resource, excluding interest;

(¢4¢b) any valuable real or personal property which is
valued according to its fair market value and which is ex-
changed for the reai-er-personat property transferred;

(¢++c) support and/or maintenance provided in accordance
with whieh-eare provided-in-the--cove ~of —the-transfer— ol —real
prepertyy-pursuant-to-the consideration sectionr-of - -deed-and
in-the-cose- of--the-tramefer of -personal -property ;-pursuant-te
a valid written contract entered into prier-+e—sthe-remdering
of before the support ef and/or maintenance was rendered. The
support and/or maintenance previded-for-tie-transfer of---real
or-personel--property are valued at the fair market value of
the-support—-andrior -maintemranee based upon the support and/or
maintenance provided and the length of time fh-ean-reasenably
be--expected--¢s for which the contract requires that it be
provided;

(¢tvd) services whiek--are-previded--tnr-the~-case -of~-the
transfer-ef-real- property - pursuant—ko —the -consideration-see-
tion-of-—o -deed-and-—itr - the - case--of ~the -trensfer--of-personat
prepertyr--purauant-+o provided in accordance with a valid
written contract entered intc prrer-to-the-rendering-of--the
serviee before services were rendered. The services provided
for-the-transfer-of-real-or persomal-property are valued at
the fair market value, eof-the-serviee-ard considering the fre-
quency and the duration of the services required by the con-
tract; ever<a-reasenable-period-of-timer o

e} food valued at retail price; or

{f) shelter valued at Fair market value.

44} --Tetifieat ton-oi-—tndrrtuet —o £ - £he- Gepartmentls ~de-
tepmination-that-properey- has- been-trareferred -to-gualify -for
assistances

(#6) In all cases in which an-amourt--of-uncompenanted
vatue-4-5--extablished - the - 4rdivi-duad- Mot -be - advised-of-the
fact-befere-eiigihitity-is-appreved-or-dentedr the department
determines that an applicant or recipient has transferred non—
excluded resources to establish or maintain eligibility, the
department must send a written
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4%} Nnotice witi-he--9emt to the individual, prier to a
determination of eligibility or ineligibility, {fforming him
that an uncompensated transfer of non-excluded preperty re-
sources has hcen identified ¢n-his-ease, stating the value of
the property @e transferred, cnd explaining the individual's
right te rebut the presumption that the transfer was made to
qualify for assistance.
ti1ty--3f-the-~individuak-dees-not-respond-to--the~ietter
within—15-deyar-the-depariment - will--assome - that-he—-doea-not
wane- o —pebul - the - presumptd on thet--the - transfer-was Made -to
quatify-for-asasiseances
45)--Pebuttai-~vri--the - presumption-that -reai--or -persenal
property-was-transferred-to-estabiish-medieatd-ettgihiiiteys
(a7) Ef-the--indisiduel-—-wishes 4o -rebut-tThe presumption
that reai-er-persenat property was transferred fer-the-purpese
of to establishing medicaid eligibility shall apply unless fewr
medfcatdy-tt-is the individualls-responsibiiity-te presents to
the department, within 15 days of the department's mailing of
notice, a rebuttal statement containing clear and convincing
evidence that the real-or--pessonal property was transferred
exclusively for some other reason. If the individual does not
present_a rebuttal statement as provided herein, the depart-
ment shall deny or terminate eligibility.
{xra) The 1individual’s rebuttal statement ef--rebuteal

shatt must include, if applicable:
(355 the individual’s reason for transferring the reat

er-pevacnat property;

(Bii) the individual's attempts to transfer the veami-er
personaEﬁproperty at fair market value.

{€iii) the individual's representation and documentation
that he did receive fair market value, if that is his belief
and contention, or the individual's reasons for accepting less
than fair market value for the rea:-er-persemai property;

(Biv) the individual's means of or plans for supporting
himself after the transfer;
(Ev) the individual's relationship, if any, to the

persons to whom the resi-ew-persenat property was transferred;
and

(Fvi) any pertinent relevant documentary evidence +such
es of the transfer or consideration received for the transfer
incTuding but not limited to legal documents, reaitter agree-
ments, appraisals and re¥evant correspondence regarding the
transfer 0% propertyt.

{¢tb) The deternination of whether a transfer covered by
this section has occurred will be based upon consideration of
all facts and circumstances. The presence of one or more of
the following or cther factors, while not necessarily conclu-
sive, may indicate that reai--or--persenal Eﬁg property was
transferred exclusively for some purpose other than establish-
ing eligibility. Fhts-i4¢se-i¢a-not-ati-inciusiver
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(Ai) The occurrence or onset after transfer of-the-real
or-personal--property of the an unexpected event or conditiodn
which necessitates application for medicaid Fenefits. traumat-

fte-onset-of-disabiiitys

(Bii) The occurrence after transfer ef-the-read--or--per—
sonai-preperty of the an unexpected loss of:

(%2) other resources which would have precluded medic-
aid eligibility; or

(¥3B) income which would have precluded medicaid eligi-
bility.

1€} - ~Pheo--individualls-—totel -counteble ~rescurees-—-wouid
have~been-belowthe-getreral-rescurce ~Hmit-during—ecach-of-the
preceding-24-menths—4f- che reai--or-personal property-had-been
retaineds

(iii) If the property had been retained, the individ-
nal's total countable resources would have been below the gen-
eral resource limit during each of the preceding:

{A)” thirty months 1f the property transfer was made on
or after July 1, 1988; or

{B) twenty-four months if the property transfer was made
pricr to July 1, 1988,

(Biv) The property transfer or restrictions upon the
availability of the property to its Owner were was-appreved-by
or ordered by a court of law based upon an applicable statute,
regulation, bona fide condition of settlement or other legal
requirement and not at the request or suggestion of the client
or the client's parent, child, quardian, attcrney or other
legal representative.

{Ev) The individual was the victim of fraud, misrepre-
sentation or coercion and the transfer was based upon such
fraud, misrepresentation or cocercion, provided that the indi-
vidual has taken any and all possible steps, including legal
action, to recover such property or the equivalent therecof in

amages.,

16} --Betermination- i f~trensfer-of-real-or-personat-prop-
erty-was-cempietely-for—reasens-other-than-to-quatify-

(e8) If the individual had some other purpose for trans-
ferring the resi-er-persomal property but establishing eligi-
bility for public assistance was also a factor or foreseeable
tikety result of his decision to transfer, the presumption is
not sueecessfuilly rebutted.

AUTH: Sec. 53-2-201 and 53-2-601 MCA
IMP: Sec. 53-2-601, 53-6-113 and 53-6-143 MCA

3. This amendment to the medicajid transfer of property
rule incorporates changes required by the Medicare Cata-
strophic Coverage Act of 1988 (MCCA). MCCA requires a period
of medicaid ineligibility for uncompensated transfers within
30 months prior to jnstitutionalization, rather than within 24
months prior to application as under the current rule. MCCA
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allows application of the rule only to individuals becoming
institutionalized as defined in MCCA, rather than to all med-
icaid applicants or recipients for all medicaid services as
under the current rule. MCCA also creates new exemptions for
certain transfers. The changes required by MCCA apply only to
transfers made on or after July 1, 1988. For earlier trans-
ters, the current rule remains in effect, with some revisions
intended to clarify the rule and to enhance the department's
ability to enforce the existing rule.

4. Irnterested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, cor arguments may also he submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P.C. Box 4210, Helena, Montana 59604, no later than
December 20, 1989,

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has bheen designated to preside
over and ccnduct the hearing.

\LL\L“‘ - }LL\\-( R
nlreqtor, Social and BEehabilita-

tien Services

Certified to the Secrctary of State  November 13 , 1989,

MAR Notice No. 46-2-583 22-11/22/89



-1905-

RFFORE THE DEPARTMFNT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED ADOPTION OF
RULE I AND THE AMENDMENT OF
RULE 46.25.726 PERTAINING
TO TRANSFER OF RESQURCES
FOR GENERAL RELIEF
ELIGIBILITY PURPOSES

In the matter of the
adoption of Rule I and the
amendment of Rule 46.25.726
pertaining to transfer of
resources for general relief
eligibility purposes

TO: All Interested Persons

1, on December 15, 1989, at 11:00 a.m,, a public hear-
ing will be held in the auditorium of the Social and Reha-
bilitation Services Building, 111 Sanders, Helena, Montana to
consider the proposed adoption of Rule I and the amendment of
Rule 46,25,726 pertaining to transfer of resources for general
relief eligibility purposes.

2. The rule as proposed to be adopted provides as
follows:

RULE I GENERAL RELIEF, TRANSFER OF RESOQURCES (1) The
following definitions apply to this section:

(a) "Client" means an applicant for or recipient of gen-
eral relief and any other person whose resources are required
to be considered for dgeneral relief eligibility purposes.

(b} "Compensation"” means money, food, shelter, support,
maintenance, services, or other valuable real or personal
property, as further specified in subsection (4), received by
an individual in exchange for the transferred property.

(c) "Fair market value" means the amount of compensation
at which property would change hands between & willing buyer
and an unrelated seller, neither being under compulsion to buy
or sell and both having reasonable knowledge of the relevant
facts.

(d) "Non-excluded resource" means any property which
would have counted in whole or in part against the monthly
income standard at the time of transfer.

(i) In instances where the property transferred is the
individual's home, the individual, his spouse or a dependent
relative must have actually been living in the home at the
time of the transfer in order for the home to be considered
his principal residence and, therefore, an excluded resource,

(e} "Transfer of property" means any transfer or renun-
ciation of a client's full or proporticnate right, title or
interest in or to any real or personal property or property
right. This definition includes transfers to joint tenancy or
to tenancy in commeon, and transfers of or restrictions upon a
client's right of access to or legal ability to dispose of
preoperty, except as provided in subsection (6) (c).
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(f) "Uncompensated value" means the fair market value of
property at the time of ‘the transfer minus the fair market
value of compensation received by the individual in exchange
for the property.

(2) An applicant for or recipient of general relief is
ineljgible for general relief as provided in this section when
the department determines that the client has divested himself
directly or indirectly of any property for the purpose of
qualifying. for general relief. When a client transfers non-
excluded resources for less than fair market value within 30
months kefore application for or redetermination of eligibil-
ity for general relief,'it is presumed that the transfer was
made. to establish eligibility unless the applicant or recipi-
ent presents clear and convincing evidence that the transfer
was exclusively for some other purpose.

(3) The uncompensated value of the transferred non-
excluded resources shall be considered available for general
relief eligibility purposes for the number of months de-
termined by dividing the uncompensated value by the applicable
monthly income standard, and applying any remainder against
the applicable monthly income standard for the last month, or
until it is reduced by one or both of the following:

(a) all or part of the transferred property is returned
at which time the uncompensated value shall be reduced by the
fair market value of tlie returned property as of the date of
transfer; or

{b) the uncompensated amount is reduced by documented
further compensation, at which time the uncompensated value
shall be reduced by the fair market value of the further com-
pensation.

(4) The value of compensation received for transferred
property is determined based upon the agreement and. expecta-
tions of the parties at the time of the transfer. Compensa-
tion may be in the form of:

{a) cash, in the total amount paid or agreed to be paid
in exchange for the property, excluding interest;

(b) any valuable real or personal property which is
valued according te its fair market value and which is ex-
changed for the property transferred;

(¢) support and/or maintenance provided in accordance
with a valid written contract entered into before the support
and/or maintenance was rendered. The support and/or mainte-
nance will be valued at fair market value based upon the sup-
port and/or maintenance provided and the length of time over
which the support and/or maintenance must bhe provided under
the contract;

(d) services provided in accordance with a valid written
contract entered into before the services were rendered. The
services will be valued at fair market value based upon the
services provided and the length of time over which the ser-
vices must be provided under the contract;
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(e) food valued at retail price; or

(f) shelter valued at fair market value,

(5) In the event the department determines that an
applicant or recipient transferred resources for the purpose
of qualifying for general relief, the department must send to
the applicant or recipient a written notice of determination
explaining the reason for and the length of the disgualifica-
tion, and explaining the applicant or recipient's right to a
fair hearing,

{6) The determination whether a prohibited transfer has
occurred shall be based upon consideration of all facts and
circumstances known to and presented to the department. If
the applicant or recipient had some other purpose for trans-
ferring the property, but establishing or maintaining eli-
gibility for general relief was also a factor or foreseeable
result of the decision to transfer, the presumption is not
rebutted.

(7) The presence of one or more of the following or
other factors, while not necessarily conclusive, may indicate
that the property was transferred exclusively for some purpose
other than qualifying for general relijef:

(a) the occurrence or onset after transfer of an unex-
pected event or condition which necessitates application for
general relief;

(b) the client's total countable income and resources
would have been below the applicable monthly income standard
during each of the 30 months imnediately preceding application
or during the pericd of eligibility even if he had retained
the property;

(¢} the property transfer or restrictions upon the
availability of the property to its owner were ordered by a
court of law based upon an applicable statute, regulation,
bona fide condition of settlement or other legal requirement
and not at the request or suggestion of the client or the
client's parent, child, guardian, attorney or other legal
representative; or

(d) the client was the victim cof fraud, misrepresenta-
tion or coercion and the transfer was based upon such fraud,
misrepresentation or coercion, provided that the client has
taken any and all possible steps, including legal action, to
recover such property or compensation for the loss of such
property.

AUTH: Sec, 53-2-201 angd 53-2-601 MCA
IMP: Sec. 53-2-601 MCA

3, The rule as proposed to amended provides as follows:
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46.25.726 RFSOURCES, Subsecticns (1) and (2) remain the
Samc.

13} --Reagnrees-transferred-withont-adequate-constderation
within-4twe-yoars-prior-te-appi+eation-widl-he--tpeared-as-de-
serihed-tn-ARM-46-3+37326%7

Subsections {(4) through (4)(d) remain the same in text
but will be renumbered as subsections (3) threough (3) (d).

AUTH: Sec, 53=2=201 and 53-2-601 MCA
TMP: Sec. 53-2-601 MCA

4, The current general relief property rule is identi-
cal to the medicaid rule, However, the Medicare Catastrophic
Coverage Act of 1988 significantly limits the circumstances
under which the medicaid transfer rule may be applied. This
proposed rule creates a separate rule for the general relief
program, Further, House Rill 242 of the 1989 Montana Legisla-
ture amended section 53-2-601, MCA to require the department
to adept rules establishing a presumption that transfers for
less than fair markect value within 30 months, rather than 24
months as under the current statute, were made to establish
general relief eligibility. This proposal also implements
that statutory amendnent.

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
cf Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P.C. Box 4210, llelena, Montana 59604, no later than
December 20, 1989.

6. The Qffice of legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
cver and conduct the hearing.

[l 1

Ltta i l\.h’\lu(m)\_ 2O

Diredtor, Scocial and Pehabilita-
tion Services

Certified to the Secretary of State Novemher 13 , 1688,
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STATE OF MONTANA
DFPARTMENT OF COMMERCE
BEFORE THE BUILDING CODES BUREAU

In the matter of the amendment )} NOTICE OF AMENDMENT OF 8.
of a rule pertaining to the }  70.104 INCORPORATION BY
model enerqgy code )}  REFERENCE OF THE MODFL

) ENERGY CODE

TO: All Interested Persons:

1. oOn August 17, 1989, the Building Codes Bureau
published a notice of proposed amendment of the above-stated
rule at page 1070, 1989 Montana Administrative Register, issue
number 15,

2. The Bureau has anmended the rule exactlv as proposed.

3. No comments or testimony were received.

BUILDING CODES BUREAU
JAMES BROWN, BUREAU CHIEF

BY: (:lﬁk\sc\, /QF~JL- i
ANDY POOLE] DEPUTY DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, November 13, 1989,

[
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BEFORE THE FISH AND GAME COMMISSION
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT
of ARM 12.6.901 pertaining ) OF ARM 12,6.901
to Water Safety Regulations ) Toston Dam-Closure

of the Missouri

TO: All interested persons

1. Oon August 31, 1989, the Montana Fish and Game
commigsion published notice of the proposed amendment of ARM
12.6.901 relating to Helena Valley Equalizing Regulations at page
1257 of the 1989 Montana Administrative Register, issue number
16.

2. Written and oral comments were received at a public
hearing on September 20, 1989, Other written comments were
received through September 28, 1989,

3. A report summarizing the public comment was prepared
and submitted to the Commission and Department.

4. The Department recommended to the Commission that the
proposed amendment be adopted.

5. After considering the public comment and the
Department’'s recommendation the rule has been amended as
proposed.

7. The Commission responds to the comments opposing the
adoption as follows:

COMMENT: We have used canoces and drift boats in the areas
proposed for closure and observed no significant hazard.

RESPONSE: Based on testimony and documentation by DNRC's
technical staff the Commission believes operation of the new
hydro-electric facility has created hazardous conditions above
and below Toston Dam, and that the risk to human life is
substantial. Power plant trip-outs are of particular concern to
the Commission. When there is a trip-out the flow of water is
suddenly diverted over the dam causing extremely dangerous
backflows and undercurrents bhelow the dam. The drastic flow
diversion occurs almost instantaneously, and trip-outs might
occur at any time. Consequently, the Commission helieves the
closure is necessary to prevent loss of life.

COMMENT: An outfitter submitted written comment that "[t]he
stretch of water below the dam that you are proposing for closure
is of vital importance to us for fishing.”

RESPONSE: Fishing is not being closed below the dam by this
amendment, but the Commission recoynizes that the boating closure
will effectively prevent fishing in a large portion of the water,
Unfortunately, the hazards presented by the hydo-electric
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generation require that the areas be closed to prevent loss of

life.
—
K.L. Cool,” Secretary

Montana Fish and Game
Commission

Certified to the Secretary of State _ November 13 , 1989.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF REPEAL OF
ARM 16.45.101 AND THE

In the matter of the proposed )

repeal of ARM 16.45.101 and )

16.45.102 and the adoption of new |} ADOPTION OF NEW RULES

rules 1 through LXIII relating te ) I THROUGH LXIII RELATING

underground storage tanks and ) TO UNDERGROUND STORAGE

reimbursement for petroleum ) TANKS AND REIMBURSEMENT

storage tank release cleanups. ) FOR PETROLEUM STORAGE TANK

ARM 16.45.101A through 16.45.1103 ) RELEASE CLEANUPS
(Underground Storage Tanks)

To: All Interested Persons

1. On August 17, 1989, the Department of Health and
Environmental $ciences published a notice of public hearing on
the proposed repeal and adoption of rules governing under-
ground storage tanks, at page 1075, issue no. 15 and page 1308
issue no. 17, of the 1989 Montana Administrative Redgister.

2. The hearing was held on September 7, 1989, at 9:30
a.m. in room C-209, Cogswell Building, in Helena, Montana.

3, The department has repealed ARM 16.45.101. ARM
16.45.102 has not heen repealed, as viclations of that rule
still need to be investigated by the department. ARM 16.45.102
has been transferred and renumbered 16.45.901.

4. As a result of the oral comments received at the
hearing, the written comments recelved on the public record and
the department's review of the comments and the proposed rules,
the department has adopted all of the proposed new rules as
proposed and has adopted the following rules as proposed with
the following changes:

Sub-Chapter 1
General Provisions

RULE I (16.45.101A) DEFINITIONS (1) - (12) Same as
proposed.
(13) "corrective action'" means investigation, monitoring,

cleanup, restoration, abatement, removal, and other actions
necessary to respond to a release.

(13) - (31) Will remain as proposed but will be numbered
(14) - (32).

+323(33) "Local governmental unit" means a city, town, e¥
county, or fire district.

(33) - (57) Will remain as proposed but will be numbered
(34) - (58).

(59) "State Fire Marshal'" means the state fire marshal as
provided for in 2-15-2005, MCA.

(58) - (62) Will remain as proposed but will be numbered
(60) - (64).

(65)  "Uniform Fire Code'" or "U.F.C." means the edition of

the Uniform Fire Code adopted by the state fire marshal in ARM
23.7.111.

(63) - (65) Will remain as proposed but will be numbered
(66) - (68).
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RULE TI 116.45.102a) APPLICABILITY (1) Except as
otherwise provided in subsections (2), (3), (4), (53) and (6) of
this rule, this chapter applies to all owners and operators of
UST systems; and to all owners and operators of petroleum stor-
age tanks who seek or intend to seek reimbursement from the
Montana Petroleum Sterage Tank Release Cleanup Fund. An UST
system listed in subsection (4) or (5) of this rule must comply
with Rule III (ARM 16.45.104).

(2) - (3) Same as proposed.

(4) Exemptions. Sub-chapters 2, 3, 4, 5, 6y 7, 8, 9, 10
and 11 do not apply to any of the following types of UST sys-
tems:

{a) - (c) Same as proposed.
{(5) Same as proposed.

RULE TII (16.45.104) TANK STANDARDS FOR EXEMPTED UST SYS§-
TEMS Same as proposed.

RULE IV {16.45.105) VARIANCES (1) - (2)(b) Same as
proposed.

{c) The time period for which the variance is sought;

{e3(d) The basis—for reason why the variance_is reguest-

(d) - (e) Will remain as proposed but will be numbered
(e) - (f).
(3) same as proposed.

Sub-Chapter 2
UST Systems:
Design, Construction & Installation

RULE V (16.45.201) PERFORMANCE STANDARDS FOR NEW UST
SYSTEMS (1) Same as proposed.

(a) The tank is constructed of fiberglass-reinforced
plastic in accordance with any one of the standards adopted by
reference in subsection 48}+(7); or

(b) The tank is constructed of steel and cathodically
protected in the following manner and in accordance with any
one of the standards adopted by reference in subsection
He3(8):

(i) - (iv) Same as proposed.

(c) Same as proposed.

stalled—withipone—guarter—mile—of —the—water —source—for 4o
. ;
pub;*a_uaae; sUppLy Bystemy—a Burfase-wates hed?' oF IR-—an-area
determined by—the—administrator—ofthe U!S'.E"'*EQN"E"EE; Freo
Eeet;en Hgenayy pgisuanb to—the Saﬁ? 9**?“*“5 ”aée*i“?é’ £ ?E

£33(2) Piping. The piping that may contain regulated
substances, including vent lines and fill 1lines, and is in
contact with the ground, must be properly designed, construc-
ted, and protected from corrosion in accordance with any one of
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the codes of practice developed by a nationally recognized as-
sociation or independent testing laboratory adopted by refer-
ence in +33-(2)(a) and (b) below:

(a) The piping is ' constructed of fiberglass-reinforced
plastic in accordance with all of the standards adopted by ref-
erence in subsection 23(10); or

(b) The piping is constructed of steel and cathodically
protected in the following manner and in accordance with all of
the standards adopted by reference in subsection 333(11):

(i) - (iv) same as proposed.

453(3) Spill and overfill prevention equipment. To pre-
vent spilling and overfilling associated with product transfer
to the UST system, owners and operators must use the following
spill and overfill preventionh equipment:

(a) - (b) Same as proposed.

+3(4) Installation. All tanks and piping must be
properly installed in accordance with the manufacturer's
instructions and in accordance with any one of the standards
adopted by reference in subsection {343-(12).

F+(5) Certification of Installation. All owners and
operators must ensure that one or more of the following methods
of certification, testing, or inspection i1s used to demonstrate
compliance with subsection 463(4) of this rule by providing a
certification of compliance on the UST notification form in
accordance with Rule LVI.

(a) - (e) Same as proposed.

4+84+(6) Subsections {#-(5)(a), (c), and (e) may be used to
demonstrate compliance with subsections +&+(4) and +#+(5) until
April 1, 1990. Cn and after that date only paragraphs
+1(5)(b) and (d) may be used to demonstrate compliance with
subsections (6) and (7).

(7)) The department hereby adopts and incorporates by
reference:

(a) - (c}) Same as proposed.

+63(8) The department hereby adopts and incorporates
by reference

(a) - (d) Same as proposed.

+333(9) The department hereby adopts and incorporates by
reference:

(a) - (b) Same as proposed.

123(10) The department hereby adopts and incorporates by
reference:
{a) - (d) sSame as proposed.

+133+(11) The department hereby adopts and incorporates by
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344~3585+ "Uniform Fire Code", article 79, "Flammable and Com-

bustible Liquids" which sets forth the fire protection require-
ments where flammable and combustible liquids are stored or
dispensed, and a copy of which may be obtained from Western
Fire Chief's Association, 5360 South Workman Road, Whittier,
California 90601;

(b) - (d) same as proposed.

+143-(12) The department hereby adopts and incorporates by
reference:

(a) -~ (c) Same as proposed.

RULE VI (16.45.202) UPGRADING OF EXISTING UST SYSTEMS

(1) - (2) Same as proposed.

(3) Piping upgrading regquirements. Metal piping that may
contain regulated substances, including vent lines and fill
lines, and is 1in contact with the ground, must be cathodically
protected in accordance with all of the standards adopted by
reference in Rule V{33(11l) and must meet the requirements of
Rule v433-(2) (b} (ii), (iii), and (iv).

(4) Spill and overfill prevention equipment. To prevent
spilling and overfilling associated with product transfer to
the UST system, all existing UST systems must comply with new
UST system spill and overfill prevention equipment requirements
specified in Rule V454(3).

(5) Same as proposed.

Sub-Chapter 3
General Operating Requirements

RULE VII {16.45.301) SPILL AND OVERFILL CONTRQL

(1) Owners and operators must ensure that releases due to
spilling or overfilling do not occur. The owner and operator
must ensure that the volume available in the tank is greater
than the volume of product to be transferred to the tank before
the +transfer is made and that the transfer operation is moni-
tored constantly to prevent overfllllng and spilling. The
transfer procedures described in NatienalFire —Proteetion—Af-
seeiation—Publicatieon—385 Article 79, Division XII of the
Uniform Fire Code adopted by reference in subsection (3) shall
be used to comply with this subsection. Further guidance on
spill and overfill prevention appears in American Petroleum
Institute Publication 1621, "Recommended Practice for Bulk
Liquid Stock Control at Retail Outlets," and National Fire Pro-
tection Association Standard 30, "Flammable and Combustible
Liquids Code."

(2) Same as proposed.

(3) The department hereby adopts and incorporates by
reference: NatiopalFireRretection-—Assosiatien—Publication
385 Uniform Fire Code, Article 79, "Flammable and Combustible
Liquids". Further guidance on spill and overfill prevention
appears in American Petroleum Institute Publication 1621,
"Recommended Practice for Bulk Ligquid Stock Control at Retail
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Outlets,"” and National Fire Protection Association Standard 30,
“Flammable and Combustible Ligquids Code" which sets forth
transferring and dispensing flammable and combustible liquids
and a copy of which may be obtained from API Publications
Department, 1220 L Street, NW, Washington, DC 20005, (202)
682-8375 or National Fire Protection Association, Batterymarch
Park, Quincy, MA 02269, (B00) 344-3555.

RULE VIII (16.45.302) OPERATION AND MAINTENANCE OF
CORROSION PROTECTION Same as proposed.

RULE IX (16.45.303) COMPATIBILITY Same as proposed.

RULE X (16.45.304) REPAIRS ALLOWED (1) Same as pro-
posed.

(a) Repairs to UST systems must be properly conducted in
accordance with one of the following codes of practice adopted
by reference in subsection (2), developed by a nationally rec-
ognized association or an independent testing laboratory: Na-
tional—Fire-Proteotion—Association-Standard-—30 Uniform Fire
Code, Article 79, "Flammable and Combustible Ligquids Codes";
American Petroleum Institute Publication 2200, "Repairing Crude
0il, Liquified Petroleum Gas, and Product Pipelines'; American
Petroleum Institute Publication 1631, "Recommended Practice for
the Interior Lining of Existing Steel Underground Storage
Tanks"; and National Leak Prevention Association Standard 631,
"Spill Prevention, Minimum 10 Year Life Extension of Existing
Steel Underground Tanks by Lining Without the Addition of
Cathodic Protection.”

(b) Repairs to fiberglass-reinforced plastic tanks and
steel-fiberglass-reinforced-plastic composite must be made by
the manufacturer's authorized representatives and or the tank
manufacturer and the manufacturer's authorized representative
or the manufacturer must certify that the repaired tank meet

the manufacturer's design standards.

(c) - (f) Same as proposed.

(2) The department hereby adopts and incorporates by
reference:

Uniform Fire Code, Article 79, "Flamma-
ble and Combustible Liquids™ which sets forth the fire protec-
tion requirements where flammable and combustible ligquids are
stored or dispensed, and a copy of which may be obtained from
Western Fire Chief's Association, 5360 South Workman Mill Road,
Whittier, California 90601;

(b) - (d) Same as proposed.

RULE XI (16.45.305) REPORTING AND RECORDKEEPING
(1) through (b} Same as proposed.
(c) Corrective actions planned or taken including initial
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abatement measures, initial site charaetesriwatien history, free
product removal, 4 i i i
the result of remedial investigations, and eerreetive action
cleanup plan; and

(d) Ssame as proposed.

(2) through (3) Same as proposed.

Sub-Chapter 4
Release Detection

RULE XTI (16.45.401) GENERAL REQUIREMENTS FOR ALL UST
SYSTEMS (1) Same as proposed.

433(2) When a release detection method operated in accor-
dance with the performance standards in Rule XV (16.45.404) and
XVI {16.45.405) indicates a release may have occurred, owners
and operators must notify the department and the implementing
agency in accordance with sub-chapter 5.

443(3) Owners and operators of all UST systems must
comply with the release detection reguirements of this sub-
chapter by Decembher 22 of the year listed in the following
table below:

SCHEDULE FOR PHASE-IN OF RELEASE DETECTION

Year Year when release detection is regquired
system was (by December 22 of the year indicated)
installed 1989 1990 1991 1992 1993
Before 1965 RD P
or date unknown
1965-69 P/RD
1970-74 P RD
1975-79 P RD
1980-88 P RD
New tanks (after Dec. 22, 1988) immediately upon installation.
P = Must begin release detection for all pressurized
piping in accordance with Rule XIII(2)(a) and XIv(2)(d).
RD = Must begin release detection for tanks and suction
piping in accordance with Rule XIII(1), XIII(2){b), and Rule
XIV.

(4) Farm or residential tanks of 1,100 gallons or less
capacity used for storing motor fuel for non-commercial pur-
poses, heating oil tanks, and emergency power generator tanks
which were installed before 1965 or for which the date of in-
stallation is unknown, must comply with release detection re-
quirements by December 22, 1990. Any of these types of tanks
installed on or after January 1, 1965 must follow the schedule
set forth in Rule XTII(3).
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(5) Same as proposed.

RULE XII1 (16.45.402) REQUIREMENTS FOR PETROLEUM UST
SYSTEMS (1)(a) - (c¢) Same as proposed.

(d) rFarm or residential tank of 1,100 gallons or less
capacity used for storing motor fuel for non-commercial pur-
poses, apd a tank of 1,100 gallons or less capacity used for
storing heating oil for consumptive use on the premises where
stored, and emergency power dgenerator tanks with capacities of
1,100 gallons or less capacity may use yearly tank gauging
(conducted in accordance with Rule XV{2)).

(2) Same as proposed.

RULE XIV (16.45.403) REQUIREMENTS FOR HAZARDOUS SUBSTANCE
UST SYSTEMS Same as proposed.

RULE XV (16.45.404) METHODS OF RELEASE DETECTION FOR
TANKS (1) =~ (5) Same as proposed.

(6)(a) = (b) Same as proposed.

(c) The slotted portion of the monitoring well casing
must be designed to prevent migration of natural soils or fil-
ter pack into the well and to allow entry of regulated sub-
stance on the water table into the well under both high and low
groundwater conditions, as well as all cenditions between the
high and low groundwater conditions;

{d) - (i) Same as proposed.

(7) - (8) Same as proposed.

RULE XVI {16,45.,405) METHODS OF RELEASE DETECTION FCOR
PIPING Same as proposed.

RULE XVII (16.45.406) RELEASE DETECTION RECORDKEEPING
Same as proposed.

Sub-Chapter 5
Release Reporting, Investigation, and Confirmation

RULE XVIIT (16.45.501}) GENERAL (1) Except as otherwise
provided in this sub-chapter, owners and operators of UST sys-
tems must comply with the requirements of this sub-chapter.+
and—ewners Owners and operators of PSTs seeking reimbursement
from the Montana Petroleum Tank Release Cleanup Fund must
comply with the reguirements of this sub-chapter.

RULE XIX (16.45.502) REPORTING OF SUSPECTED RELEASES
Same as proposed.

RULE XX (16.45.503) INVESTIGATION DUE TO QFF-SITE IMPACTS
Same as proposed.

RULE XXI (16.45.504) RELEASE INVESTIGATION AND CONFIRMA-
TION STEPS (1) Same as proposed.

(2) Site checking. Owners and operators must measure for
the presence of a release where contamination is most likely to
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be present at the PST or UST site. In selecting sample types,
sample locations, and measurement methods, owners and operators
must consider the nature of the stored substance, the type of
initjal alarm or cause for suspicion, the type of backfill, the
depth of groundwater, and other factors appropriate for identi-
fying the presence and source of the release. +4a)—-Gwners—and

ttear———The department should be consulted to a551st in deter—
mining sample types, sample locations, and measurement methods.
Owners and operators of PST sites and owners and operators of
UST sites must—eomply—with should refer to the Montana Quality
Assurance Plan for 1Investigation of Underground Storage Tank
Releases as a guide in the collection, preservation and analy-
sis of field samples;

+b)+(a) If the test results for the excavation zone or the
PST or UST site indicate that a release has occurred, owners
and operators must begin corrective action in accordance with
sub-chapter 6;

+e)3(b) If the test results for the excavation zone or the
PST or UST site are taken according to Rule XXI(2){a)
(16.45.504) and do not indicate that a release has occurred,
further investigation 1is not required if approved by the
department; and

+é+(c) The department may reject all or part of the test
results, if it has a reasonable doubt as to the quality of data
or the methods used are scientifically unsound, and require
resampling, reanalysis, or both. The department will provide
to  the owner or operator an explanation of its decision te
reject any test results.

RULE XXTII (16.45.%05) REPQORTING AND CLEANUP OF SPILLS AND
OVERFILLS (1) Owners and operators must contain and immedi-
ately clean up a spill or overfill, immediately report the
spill or overfill to the department and the implementing agency
by telephone-withih—24—heurs, and begin corrective action in
accordance with sub-chapter 6 in the feollowing cases:

(a) through (b) Same as proposed.

(2) Same as proposed.

Sub-Chapter 6
Release Response and Corrective Action for Tanks
Containing Petroleum or Hazardous Substances

RULE XXIII (16.45.601) GENERAL (1) Except as otherwise
provided in this rule, owners and operators of UST systems
must, in response to a confirmed release from a tank or system,
comply with the requirements of this sub-chapter.—and—ewhers
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owners or operators of PSTs seeking reimbursement from the Mon-
tana Petroleum Tank Release Cleanup Fund, must, in response to
a confirmed release from a tank or system, comply with the re-
gquirements of this sub-chapter. This sub-chapter does not
apply to USTs excluded under Rule II(2) and (4) (16.45.102A)
and UST systems subject to RCRA Subtitle C corrective action
requirements under section 3004(u) of the Resource Conservation
and Recovery Act, as amended.

(2) 1If correctlve action, initial response and abatement,
initial site charaeterisation history, remedial investigation,
preparation of a—eceorrective-aetion plap remedial investigation
and cleanup plahs, or eerreetive—aetien cleanup or any of them
are conducted by:

{a) - (b} Same as proposed.
RULE XXIV (16.45.602) INITIAL RESPONSE AND ABATEMENT
MEASURES (1) - (2)(b}) Same as proposed.

(¢) Continue to monitor and mitigate any additional fire
and safety hazards posed by vapors or free product that have
migrated from the UST excavation zone or the PST and entered
into subsurface structures (such as sewers or basements). anrd
wVapor concentrations measured as gasoline in surface or
subsurface structures (basements, buildings, utility conduits)
must be reduced to a level below the fellewing action levelss
established by the department. A combustible gas indicator
should be used to determine explosive levels measured from the
lowest point in a structure. To determine health~based vapor
levels, air samples should be collected from the breathing
space approximately four feet above the floor. The Montana
Quality Assurance Plan for Investigation of Underground Storage
Tank Releases should be consulted for appropriate sampling and
analytical methods for collection of air samples. The follow-
ing action levels for gasoline vapors are established by the
department:

(i) - (iii) sSame as proposed.

(d) Remedy hazards posed by contaminated solls that are
excavated or exposed as a result of release confirmation, site
investigation, abatement, or eorreetive-—action cleanup activi-
ties. If these remedies include treatment or disposal of
soils, owners and operators must comply with applicable state
and local requirements. Soils heavily contaminated with leaded
gasoline, waste o0il, solvents, or hazardous substances must be
tested for the presence of hazardous wastes, Treatment or
disposal of all soils containing hazardous wastes must be
approved by the department.

(e) Determine the extent and magnitude of contamination
in soils, groundwater, surface water or both, which contamina-
tion has resulted from the release at the PST or UST site. 1In
selecting sample types, sample locations, and measurement
methods, owners and operators must consider the nature of the
stored substance, the type of backfill, depth to groundwater
and other factors as appropriate for identifying the presence
and source of the release. Samples must be collected and ana-
lyzed in accordance with Rule XXI(2)4a) (16.45.504); and
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(f) Same as proposed.

(3) Same as proposed.

(4) within 30 days after release confirmation, owners and
operators must submit a report to the department on a form
designated by the department summarizing the initial response
and abatement measures taken under subsections (1), (2), and
(3) of this rule and any resulting information or data. The
report must include data on the nature, estimated quantity and
source of the release. I1f initial response and abatement
measures extend beyond the 30-day time period, owners and
operators must also submit an additional follow-up completion
report according to a schedule established by the department.
If free product is removed, the following information must also
be provided in or with the report:

{a) - (g) Same as proposed.

RULE XXV (16.45.603) INITIAL SITE GHARACTERIZATION
HISTORY (1) - (b)(ii) Same as proposed.

(iii) the years of their current and past ownership and/or
operation;

(iv) a description of the activities conducted at the
site by each current and past owner/operator; and

(v) Same as proposed.

(c) - (h) Same as proposed.

(2) Within 45 30 days of release confirmation, owners and
operators must submit the information collected in compliance
with subsection (1) of this rule to the department in a manner
that demonstrates its applicability and technical adequacy.
owners and operators must provide an explanation to the depart-
ment regarding any information requested in subsection (1) of
this rule that cannot he obtained.

RULE XXVI (16.45.604) REMEDIAL INVESTIGATION (1Y - {2)
Same as proposed.

(3) A remedial investigation generally is an expanded
site assessment more detailed in_ scope than the initial re-
sponse _and abatement measures under Rule XXIV (16.45.602},
which must define the nature, extent, and magnitude of contami-
nation and identify threats to public health, welfare and to
the environment. A remedial investigation work plan must be
submitted to and—appreved—by the department prior to implemen-
tation by the owners and operators. The department shall
submit a copy of a work plan from any owner or operator who is
or may be seeking reimbursement to the appropriate local
government office with jurisdiction over corrective action of
the release. The office shall respond with any comments_within
15 days of receipt of the plan and the department shall approve
or disapprove the plan within 15 days of receipt from the local
government. The following information is required to complete
the remedial investigation:

(a) -~ (h) Same as proposed.

(4) If a remedial investigation has been conducted, own-
ers and operators must submit a report containing the informa-
tion collected under subsection (3) of this rule within 120
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days of release confirmation. If investigation extends beyond
the time for submission of the report, ownhers and operators
must also submit an additional follow-up completion report
according to a schedule established by the department.

RULE XXVII (16.45.605) GCORREGTIVE-ACTION CLEANUP PLAN

{1) At any time after reviewing the information sub-
mitted in-—ecemplianee—with pursuant to Rule XXIV (16.45.602)
£hrough , XXV (16.45.603), and/or XXVI (16.45.604), the depart-
ment may require owners and operators to submit additional
information or to develop and submit a eerreetive—aection
cleanup plan for responding to contaminated soils and ground-
water. If a plan is reguired, owners and operators must submit
the plan according to a schedule and format established by the
department. Alternatively, owners and operators may, after
fulfilling the requirements of Rule XXIV (16.45.602) through
XXVI (16.45.604), choose to submit a eerreetive—aetien cleanup
plan for responding to contaminated soil and groundwater, In
either case, owners and operators are responsible for submit-
ting a plan that provides for adequate protection of human
health, safety, and the environment as determined by the
department, and must modify their plan as necessary to meet
this standard.

(2) In order to prepare the eerrestive—aetion cleanup
plan, owners and operators must properly evaluate and interpret
the field and analytical results of the site or remedial inves-
tigation to define the extent and magnitude of free product,
adsorbed phase product, dissolved phase plume and vapor phase
product.

(3) The owners and coperators must screen and select eer-
reotive aetien ¢ leanug alternatives to develop a matrix evalua-
tion of eerreetive-aetien cleanup alternatives which considers
cost, performance, reliability, implementation, safety and
effects on public health, welfare and the environment. Infor-
mation on all eerreetive-aetien cleanup alternatives, with an
explanation of why any alternative was selected, must be in-
cluded in the eerreetive-—aetien cleanup plan. Correetive
agtien cleanup alternatives may include, but 4s are not limited
to the following types of action:

{a) ~ (j) Same as proposed.

(4) Upon receipt of a cleanup plan from anhy owner ot
operator who is or may be seeking reimbursement, the department
shall submit a copy of the plan to the appropriate local
government office with jurisdiction over corrective action of
the release. The office shall respond with any comments within
15 days of receipt of the plan and the department shall approve
or disapprove the plan within 15 days of receipt from the local
government.

4+43+(5) The department will approve the eerreetive—aetionh
cleanup “plan only after ensuring that implementation of the
plan will adeguately protect human health, safety, and the
environment. In making this determination, the department must
consider the following factors as appropriate:

(a) - (£} Same as proposed.
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453(6) Within thirty (30) days of department approval of
the cerrective-—aetion cleanup plan or as directed by the
department, owners and operators must implement the plan,
including any modifications made by the department to the plan.
Owners and operators must monitor, evaluate, and report the
results of implementing the plan in accordance with a schedule
and in a format established by the department. During imple-
mentation of the eerreetive—aetion cleanup plan, a status
letter shall be submitted quarterly to the department and to
the implementing agency. The eerreetive—aetion cleanup plan
must contain a plan and schedule for compliance monitoring to
evaluate the effectiveness of correstive—aetien Cleanup activi-
ties. Compliance monitoring must continue for a period of at
least two vyears after completion of eerreetiveaetien cleanup
activities specified in the cleanup plan, or another reasonable
time period approved by the department. Results of compliance
monitoring will be evaluated by the department on a site-
specific basis and compared to_ cleanup goals that should be
outlined in the cleanup plan. Final completion of cleanup
activities and compliance monitoring must be approved by the
department.

+64(7) Oowners and operators may, in the interest of
minimizing environmental contamination and promoting more
effective cleanup, begin cleanup of soil and groundwater hefore
the eerreetive aestien Cleanup plan is approved provided that
they:

(a} - (b) Same as proposed.

{¢c) Incorporate these self-initiated cleanup measures in
the eeorrective—aetien cleanup plan that is submitted to the
department for approval.

+33(8) As part of corrective action, owners and operators
must conduct restoration activities as soon as the completion
of any part of the cerreetive—aetion cleanup plan will allow.
Restoration activities must include:

(a) - (b) Same as proposed.

RULE XXVIII (16.45.606} PUBLIC PARTICIPATION (1) For
each confirmed release that requires a e¢erreetive—aetion
cleanup plan under Rule XXVII, the department must provide
notice to the public by means designed to reach those members
of the public directly affected by the release and the planned
eerrogtive aation cleanup activities. This notice may include,
but is not limited to, public notice in local newspapers, block
advertisements, public service announcements, letters to indi-
vidual househeclds, or personal contacts by field staff.

(2) The department must ensure that site release informa-
tion and decisions concerhing the eerreetive —aetion cleanup
plan are made available to the public for inspection upon
request.

{3) Before approving a eerreetive—aetien cleanup plan,
the department may hold a public meeting to consider comments
on the proposed eerreetive—aetien cleanup plan if there is
sufficient public interest, or for any other reason.

(4) The department must give public notice that complies
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with subsection (1) of this rule if implementation of an ap-
proved eerrective—aetien cleanup plan does not achieve the
established cleanup levels in the plan and termination of that
plan is under consideration by the department.

Sub~Chapter 7
Out-of-Service UST Systems and Closure

RULE XXIX (16.45.701) TEMPORARY CLOSURE Same as pro-
posed.

RULE XXX (16.45.702) PERMANENT CLOSURE AND CHANGES-IN-
SERVICE Same as proposed,

RULE XXXTI (16.45.703) ASSESSING THE SITE AT CLOSURE OR
CHANGE-IN-SERVICE (1)(a) - (b) Same as proposed.
(c) 3

tamipatien—In  selecting sample types, sample locations, and
measurement methods, owners and coperators must consider the
method of closure, the nature of the stored substance, type of
backfill, depth to groundwater, and other factors appropriate
for identifying the presence of a release. The department and
the implementing agency should be consulted to assist in deter-
mining sample types, sample locations, and measurement methods.
The Montaha Quality Assurance Plan for Investjigation of Under-
ground Storage Tank Releases must should be used as a guide for
the collection, preservation and analysis of field samples.

{d} Same as proposed.

(2) Same as proposed.

RULE XXXII (16.45.704) APPLICABILITY TO PREVIQUSLY CLOSED
UST SYSTEMS (1) When directed by the department, the owner
and operator of a permanently closed UST system must access the
excavation zone and close the UST system in accordance with
this sub-chapter if releases from the UST may, in the judgment
of the department, pose a current or potential threat to human
health and the environment i

RULE XXXIII (16.45.705) CLOSURE RECORDS Same as pro-
posed.

Sub-Chapter 8
Financial Responsibility

RULE XXXIV (16.45.801) APPLICABILITY Same as proposed.

RULE XXXV (16.45.802) COMPLIANCE DATES Owners of petro-
leum underground storage tanks are required to comply with the
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requirements of this sub~chapter by the following dates:

(1) All petroleum marketing firms owning 1,000 or more
USTs and all other UST owners that report a tangible net worth
of $20 million or more to the U.S. Securities and Exchange
Commission (SEC), Dun and Bradstreet, the Energy Information
Administration, or the Rural Electrification Administration;

cetober1+—1988 effective date of this rule.

(2) All petroleum marketing firms owning 100-999 USTs;

Oetober 263989 effective date of thisg rule.

(3) - {(4) Same as probosed.

RULE XXXVI (16.45.803) DEFINITION OF TERMS Same as
proposed.

RULE XXXVII (16.45.804) AMOUNT AND SCOPE OF REQUIRED
FINANCIAL RESPONSIBILITY Same as proposed.

RULE XXXVIIT (16.45.805) ALLOWABLE MECHANISMS AND COMBIN-
ATIONS OF MECHANISMS Same as proposed.

RULE XXXIX (16.45.806) FINANCIAL TEST OF SELF-INSURANCE
Same as proposed.

RULE XL (16.45.807) GUARANTEE Same as proposed.

RULE XLI (16.45.808) INSURANCE AND RISK RETENTION GROUP
COVERAGE Same as proposed.

RULE XLII (16.45.809) SURETY BOND Same as proposed.

RULE XLIII (16.45.810) LETTER OF CREDIT Same as pro-
posed.

RULE XLIV_ (16.45.811) MONTANA PETROLEUM TANK RELEASE
CLEANUP FUND Same as proposed.

RULE XLV (16.45.812) TRUST FUND Same as proposed.

RULE XLVI (16.45.813) STANDBY TRUST FUND Same as pro-
posed.

RULE XLVIT (16.45.814) SUBSTITUTION OF FINANCIAL ASSUR-
ANCE MECHANISMS BY OWNER OR OPERATOR Same as proposed.

RULE XLVIII ({16.45.815) CANCELLATION OR NONRENEWAL BY A
PROVIDER OF FINANCIAL ASSURANCE Same as proposed.

RULE XLIX (16.45.816) REPORTING BY OWNER OR OPERATOR
Same as proposed.

RULE L (16.45.817) RECORDKEEPING Same as proposed.

RULE LI (16.45.818) DRAWING ON FINANCIAL ASSURANCE
MECHANISMS Same as proposed.
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RULE LII (16.45.819) RELEASE FROM THE REQUIREMENTS Same
as proposed.

RULE LIII (16.45.820) BANKRUPTCY OR OTHER INCAPACITY OF
OWNER OR OPERATOR OR PROVIDER OF FINANCIAL ASSURANCE Same as
proposed.

RULE LIV (16,45.821) REPLENISHMENT OF GUARANTEES, LETTERS
OF CREDIT, OR SURETY BONDS Same as proposed.

Sub-Chapter 9
Notification

RULE LV (16.45.902) NOTIFICATION REQUIREMENTS

(1) - (3) Same as proposed.

(4) Owners and operators of new UST systems must certify
in the notification form that they have complied with the fol-
lowing requirements:

{a) Installation of tanks and piping under Rule V733-(5)
(16.45.201);

(b) cathodic protection of steel tanks and piping under
Rule V(1) and 433(2) (16.45.201);

{c) - (d) Same as proposed.

{5) Owners and operators of new UST systems must ensure
that the installer certifies in the notification form that the
methods used to install the tanks and piping comply with the
requirements in Rule V{&3(4) (16.45.201).

(6) - (7) Same as proposed.

Sub-Chapter 10
Tank Fees and Delegation to Local Governments

RULE LVI (16.45.1001) TANK FEE SCHEDULE (1) - (2)(b)
Same as proposed.

(3) - (6) Same as proposed.

RULE LVII (16.45.1002) GRANTS TO LOCAL GQVERNMENTAL UNITS

(1) Local governmental units may apply for grants from
the department for the purposes of designation under Rule LVIII
(16.45.1003). Grant money received from the department may be
used only for the purchase of equipment or basic training of
personnel or both necessary for designation under Rule LVIII
(16.45.1003) and specified by the department. Grant money re-
ceived from the department may not be used for equipment or
training not required for designation under Rule LVIII
(16.45.1003) and not specified by the department. Grants are
generally limited to the amounte of $2,000.00 per year local
governmental unit for equipment or personnel training, or both,
or to such other amount specified in the written notice of
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grant award made by the department. No grant may be made or
used for any equipment, training or period of time following
designation under Rule LVIII (16,45.1003), unless approved by
the department. Grantees shall comply with all conditions and
requirements contained in the written notice of grant award.

(2) - (6) Same as proposed.

RULE LVIII (16.45.1003) DESIGNATION OF LQOCAL UST PROGRAMS
Same as proposed.

RULE LIX (16.45.1004) IMPLEMENTING AGENCY PROGRAM SERV-
ICES AND REIMBURSEMENT Same as proposed.

RULE LX (16.45.1005) REVOCATION AND SURRENDER OF DESIGNA-
TION Same as proposed.

Sub-Chapter 11
Petroleum Storage Tank Release Compensation

RULE LXI (16.45.1101) DEFINITIONS (1) - (3) Same as
proposed.
(4) "Corrective action plan" means a Written or verbal

proposal for implementing actions necessary to respond to a
release, including investigation, monitoring, cleanup, restora-
tion, abatement, removal, and final completion of all correc-
tive action activities.

{4) - (13) Will vremain as proposed but will be numbered
(5) - (14}).

RULE LXII (16.45.1102) REVIEW OF REIMBURSEMENT CLAIMS
Same as proposed.

RULE LXIII (16.45.1103) PROVISIQON OF CORRECTIVE ACTION
PLANS TO LOCAL GOVERNMENT Same as proposed.

5. The following comments were received on the proposed
rules and the department makes the following responses:

RULE I (16.45.101A) Definitions

(13) DEPARTMENT CHANGE: A definition for "corrective
action" has been added to Rule I hecause this term is frequent-
ly used in the rules and needed clarification to match the
definition given in sub-chapter 11.

(23) COMMENT: One commenter proposed that the groundwater
definition should be changed to "all subsurface water as dis-
tinct from surface water."

RESPONSE: The proposed definition parallels existing
language in rules and is similar to that in DHES groundwater
rules adopted pursuant to the Water Quality Act (Title 75,
Chapter 5, MCA). Wwhile the comment may have some merit in rare
and unusual cases where subsurface water above the zone of
saturation may become contaminated from UST releases, the
department believes that the language of the rule as proposed
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is sufficient to address these problems and that it will be
more important in general to remain consistent with existing
definitions in other rules or laws. No change is made in the
proposed rule in response to this comment.

(32} COMMENT: A government commenter suggested the
definition of local governmental unit should include the words
"or fire district." Fire districts are similar in governmental

structure to school districts and are not directly responsible
to city or county government units.

RESPONSE: The department agrees that this definition
appears necessary for proper implementation of sub-chapters 10
and 11. DHES is proposing delegation of duties, responsibili~
ties, and funding to units of local government desighated by
DHES. Fire districts are an important part of that plan and
process. It was not clear that they were free standing govern-
mental units responsible to elected Boards of Trustees. It is
still not certain that they are totally autonomous and not
subject to review or management by city or county governments.
In order to clarify the issue in these rules, the comment is
adopted and the definition is changed in the final rule to
include fire districts as units of 1local government eligible
for program designation.

{40) COMMENT; Another commenter believed that the pro-
posed term "operator" is confusing and might allow the person
deriving economic benefit from the tank to shift liability
burdens to agents or employees since they might be considered
persons in control of or having responsibility for the daily
operation of the tank. The term operator should be defined as
the person who economically benefits from the tank.

RESPONSE: The definition of "operator" in the proposed
rule is taken verbatim from the analogous federal regulation.
As explained in paragraph (5) of the notice of proposed rule-
making (MAR Notice No. 16-2-349, 15 MAR 1989 1161, the rules
are proposed to seek approval of a state underground storage
tank program by the United States Environmental Protection
Agency (USEPA). Upon approval, the state program will operate
in lieu of the federal program. Under the standards estab-
lished by the Resource Conservation and Recovery Act section
9004(b), 42 USC Section 6991c(b), the state program will be
approved only if the state rules are ''no less stringent thah
the corresponding requirements standards promulgated by the

[USEPA] administrator." Because of this regquirement, the
department is reluctant to change the language of the proposed
rule. Further, in the interests of national and interstate

consistency with regard to the definition of such a key term as
"operator'"™, DHES sees no advantage to unilaterally adopting a
different definition at this time. It could be equally argued
that an employee of the operator is at least indirectly deriv-
ing some economic benefit from the operation of the tank. No
change is made in the rule in response to this comment.

{(59) DEPARTMENT CHANGE: The department has added a
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definition of "State Fire Marshal" because identification is
made necessary as the result of subsequent references added in
the rules to this state official.

(65) COMMENT: A commenter suggested this definition
should also include wastewater treatment plant equalization
tanks which are flow stabilization tanks receiving effluent,
merely add capacity to the system and stabilize the flow into
the treatment process. These tanks do not provide treatment.

RESPONSE: For the reason expressed in the response to the
comment on Rule I(40), The proposed definition is taken verba-
tim from the analogous federal regulation. Further, wastewater
treatment tank systems regulated under Section 402 or 307b of
the Clean Water Act are excluded from regulation in the federal
and proposed state rules. Other wastewater treatment tank sys-
tems are subject only to cotrosion resistant tank designs and
corrective action.If these equalization tanks can be considered
as an integral part of the system, they will be regulated
similarly. DHES sees no overriding reason to depart from the
exigting federal language for this definition. No change is
made in the rule in response to this comment.

RULE II (16.45.102A) Applicability

(1) COMMENT: One commenter suggested the following lan-
guage be added to subsection (1) of the rule. "This chapter
does not apply to petroleum storage tanks contained within a
petroleum refinery or bulk marketing terminal whose purpose is
to manufacture and/or distribute petroleum products or those
tanks located at oil and gas production facilities.”" The com-
menter suggested that this language will specifically exclude
those tanks that are within a refinery or bulk marketing term-
inal as the law intended.

RESPONSE: Under Section 75-11-302, MCA, these types of
tanks are excluded from seeking reimbursement from the Montana
Petroleum Tank Cleanup Fund and therefore would not need to
comply with the reguirements of this chapter for the purposes
of reimbursement. Also, under 75-10-405, MCA, the type of
tanks referred to in the comment are not USTs. Therefore, no
change is made to the rule in response to this comment.

(4) DEPARTMENT CHANGE: DHES has found a typographic error
in subsection (4) of this rule. In order to be equivalent to
EPA rules, the department must add sub-chapter 7 to and delete
sub-chapter 6 from the list of sub-chapters that do not apply
to gome types of UST systems.

RULE IV {16.45.105) Variances

COMMENT: One commenter suggested that the variance proce-
dure should include as a grounds for a variance, the inability,
either financially or factually, to comply, and provision for a
temporary variance in that event. The commenter suggested that
some provision should be made to allow a variance in this
regard on a case-by-case basis, and that "2e" should be elimin-
ated because it is vague or it is unclear what constitutes a

Montana Administrative Register 22-11/22/89



-1930~

"demonstration". The commenter suggested that if it is a first
time use, this requirement cannot be met, and if the process is
technically and environmentally sound, one should not need a
demonstration. !

RESPONSE: Under the proposed language, variances would be
granted on a site-by-site basis, and may be granted only for a
specified time frame. DHES may, for example, allow a site a
variance from the closure requirement for a period of time, be-
cause the tank cannot be removed because of location or weath-
er. The proposed rule does not purport to limit the reason for
a variance and one might therefore be granted because of finan-
cial impossibility if the other terms of the variance rule are
complied with. However, to allow variances from any rule only
because of financial difficulty and to not require equivalent
effectiveness would have the effect of weakening the proposed
rules below the standard provided by federal law in 42 U.S.C.
Section 6991 c(b)(l} for approval of the state program. For
this reason and as further explained in the response to the
comment oh Rule I{(40), DHES is reluctant to change the rule.
DHES feels that factual impossibility of compliance has been
adequately addressed by the United States in the adoption of
the minimum federal requirements (42 CFC part 280). DHES feels
that the "demonstration" required by the proposed language
should remain broad, to allow the satisfaction of these re-
quirements to come from literature or technical documents
showing how the system 1is designed to work or to come from
other sources. Therefore, the department has made no change to
this part of the rule in response to this comment. However,
the department has added language requiring the time in which
the variance would operate to be provided in the application,
and clarifying "the basis" for the variance, which was unclear.

RULE V (16.45.201) Performance Standards for New UST System

(1) COMMENT: A commenter suggested that the meaning of
"properly designed and constructed"™ is unclear, since the
phrase is undefined. The commenter questioned whether the code
of practice of a nationally recognized association was meant to
define the design and construction requirements. The commenter
was also concerned that (l)(a) and (b) were unclear.

RESPONSE: For the reason expressed in the response to the
comment on Rule I(40), DHES has used the same criteria and much
of the same language as the corresponding federal rule. The
nationally recognized associations have design standards for
tanks and piping. Montana has adopted these by reference.
Included in the Montana rule are the addresses where these
standards may be obtained. DHES does not feel the rule is
unclear. For these reasons, no change is made to the rule in
response to this comment.

(2), (4): The Department of Health received many comments
for and against propesed Rule V{2) and (4), requiring secondary
containment and interstitial monitoring. Because of the impor-
tance of this proposal to the issue of groundwater protection,
DHES has chosen not to summarize the comments in total, but has
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set forth a summary of each comment below.

COMMENT : One commentey believed the regquirement for
secondary containment on all new USTs within 1/4 mile of a
public water supply is insufficient. Hydraulic conductivity

can exceed 80 feet per day east of Kalispell. Monthly monitor-
ing of single wall tanks could theoretically result in down-
gradient contamination of greater than 1/4 mile before discov-
ery. The department should require secondary containment on all
new UST installations regardless of site conditions. Site spe-
cific design standards are less effective and difficult to
administer.

COMMENT: Another commenter believed the 1/4 mile limit is
arbitrary and does not consider variations between hydraulic
conductivity. Secondary containment should be required for all
new installations statewide.

COMMENT : Another commenter wrote a general comment in
support of rules to protect all aquifers, nhot just those deemed
"environmentally sensitive".

COMMENT : Another commenter gave a general comment of
support for the proposed rule regarding secondary containment
tank and piping design in environmentally sensitive areas,
citing high potential for environmental damage and high cost of
corrective action., The commenter acknowledgment that this pro-
posed standard is more restrictive than existing federal rules
and is a past and future trend for new tank design in other
states.

COMMENT : Another commenter wrote a general comment of
support of the proposed rule requiring special design standards
in environmentally sensitive areas. The c¢omment stated that
the proposed state rule is a partial attempt to redress this
major inadequacy in the federal rule.

COMMENT: A commenter suggested DHES should include an
additional criterion to the definition of environmentally
sensitive areas and suggested that proposed new tank installa-
tion sites where groundwater is within 10 feet of the surface
and the so0il permeability 1is greater then 6.0 inches/hour
should alsoc be considered to be environmentally sensitive.
Secondary containment should also be required in areas which
meet this criteria.

COMMENT : A government commenter opined that scole source
aquifer areas are divided into three subcategories: stream
source areas, designated areas, and project review areas. DHES
should 1limit the secondary containment requirement only to
those areas within the designated area of a sole source
aquifer.

COMMENT : Another commenter stated DHES should require
secondary containment and dual leak detection requirements for
all new installations state wide. This should be standard for
new installations, and would also be the upgrading standard
that all existing tanks must meet by December 1998 according to
the proposed rules. The comment acknowledges EPA's initial
consideration of the secondary containment standard which was
ultimately deleted from the final federal rules. The comment
states correctly that the Montana Legislature authorized the
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state UST rules to be more inclusive and comprehensive than the
federal regulations. Copies of two supporting documents were
provided with the comment, one from the Environmental Defense
Fund and one from the Ohiv Environmental Council. Both docu~
ments are critical of EPA's final rules which do not require
secondary containment for new tank installations. The comment,
in general, urges DHES to adopt the best available technology
for new tank standards as the best eventual 1leak prevention
methodology.

COMMENT : A general comment was received, without recom-
mendation, that the proposed rule was more stringent than in
other states (i.e. Oregon} in that DHES was proposing additjon-
al design standards for new tanks and additional release
detection requirements for tanks in environmentally sensitive
areas.

COMMENT: A comment was made that the proposed secondary
containment design standard for new tanks in environmentally
sensitive areas was gratuitous and unnecessary in light of the
other stringent provisions of the proposal and would only serve
to complicate the requirements.

COMMENT: A commenter suggested DHES should strike pro-
posed Rules V(2) and (4) and Rule XII (2) which require more
restrictive design and release detection requirements in areas
defined as environmentally sensitive. It would be difficult to
categorize such areas statewide and clearly identify in a fair
manner those sites within one quarter mile of wells or surface
waters.

COMMENT : A commenter said DHES should not go beyond EPA
regulations on new tank design and release detection as DHES
has proposed to do in areas defined as environmentally sensi-
tive. The proposed rule is unfair, hard to enforce, hard to
administer, and will delay the upgrading of existing tank sys-
tems as concluded by EPA on page 37102 of the preamble of 40
CFR 280, published September 23, 1988.

COMMENT : A comment was given that DHES rules should not
go beyond federal requirements. With time, more stringent

requirements may be needed, but, for now, the proposed rules
should follow the federal rules to the letter.

COMMENT : An industry commenter suggested that dual
release detection requirements for tanks in environmentally
sensitive areas applies to a limited number of tanks and is a
reasonable option.

RESPONSE; If regulated substances must be stored in
containers underground, DHES believes that, inevitably, these
containers will fail and releases to the environment will
occur. Failures will occur over time for a variety of reasons
including container material properties, design and manufactur-
ing methods, site conditions, installation methods, operator
error, and environmental conditions. The USEPA approach to
minimizing the environmental and safety hazards of these
releases is to require the use of corrosion resistant single
wall containers and to require periodic operation of leak
detection devices or methods. If properly managed, EPA con-
cludes that leak detection methods should identify subsurface
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releases to the enviromment prior to the release causing
serious environmental damage.

DHES believes that the best available technology for tank
design which minimizes releases to the environment requires the
use of either secondary containment or double wall constructed
containers. In the first type of containment, damage is truly
limited to an area between the primary and secondary container
or liner, and with the second type, releases should only rarely
escape to the environment at all. In either instance, correc-
tive action costs should be minimized and typically quite
localized. Leak detection should be more reliable and verifi-
able.

Secondary containment designs used in this country are not
leak proof. They are still subject to the same causes for
release as those mentioned earlier for single wall containers.
But the added benefit from an environmental protectionh stand-
point is that releases should be more positively identified and
the impact should be far less. For these reasons, DHES pro-
posed that secondary containment be required for all new tank
and piping systems in areas of environmental sensitivity.
Existing tanks in these special areas would have until December
1998 to upgrade to this standard. Meanwhile, existing tanks in
environmentally sensitive areas would be required to conduct
two types of release detection on a schedule set forth in state
and federal rules.

As noted by several commenters, this proposal is more
restrictive than the requirements of the analogous federal

regulations. The Montana legislature has statutorily author-
ized DHES to develop rules that go beyond those of the United
States Environmental Protection Agency. States which have

already implemented an approach similar to Montana's proposal
include Florida, California, Massachusetts, Virginia, New
Hampshire, vermont, WNew York, and Texas. These states either
regquire secondary containment on new tanks statewide or only in
areas defined by the state as environmentally sensitive.

USEPA declined to implement a national policy reguiring
secondary containment for several reasons: site specific dif-
ferences between states and within state boundaries, addition-
al capital costs did not appear to result in a commensurate
cost savings in terms of environmental damage when compared to
the anticipated leak rate reduction from use of improved single
wall systems combined with leak detection, perceived cost of
compliance would delay needed upgrading of exXxisting tank
systems by owners, and difficulty of administering a site
specific approach on a national basis.

DHES believes that the most administratively simple
approach would be to require secondary containment statewide,
Several commenters urged DHES to do so. The department agrees
that this would be the most environmentally protective approach
and be the easiest to administer. Tank owners, also, would
have clear guidance on what would be required. However, there
are areas in the state where it would be extremely difficult to
justify the use of secondary containment systems on both an
economic and envircnmental basis. The variance procedure set

Montana Administrative Register 22-11/22/89



-1934-

forth in proposed Rule IV would likely be used or requested
liberally in these instances, resulting in a considerable drain
on limited staff time and resources. In making the original
rule proposals, DHES did’ not agree with commenters that a
statewide requirement for secondary containment was required or
necessary at this time. Areas with universally sensitive
aquifers 1like Florida or with high population densities may
have need for these requirements statewide. Montana may later
discover that the current EPA approach 1s not sufficient to
prevent leaks or detect them in time to prevent serious damage.
Until then, DHES did not feel justified in requiring secondary
containment onh a statewide basis.

Instead, DHES proposed a site c¢lassification approach
where new tanks proposed for installation in areas within a
designated sole source aguifer and within one quarter mile of a
public water supply well or a surface water body would be
required to have secondary containment or be double walled.
DHES agrees with the comment that sole source aquifer areas
should be limited and defined as only that portion which is the
"designated area" and not include the stream source or project
artea language found in Federal law. DHES also agrees with com=-
menters who pointed out that the one quarter mile distance
language between tank and water source is occasionally insuffi-
clent due to rapid groundwater flow rates. Also, DHES agrees
that in soils with high permeabilities (well drained seoils), a
tank release can quickly reach and contaminate near surface
aquifers.

In fact, DHES experience indicates that the most environ-
mentally sensitive areas in Montana are those where the bottom
of the tank is placed in very permeable soils several feet
above a near surface aquifer accessed for potable water by
shallow wells. In this setting, a leak is often not detected
until serious groundwater damage occurs and public water sup-
plies have been fouled.

Leaks in tanks which are located directly in groundwater
are often detected rapidly by the owner when groundwater enters
the tank and fouls the fuel. In these cases, quick response
can minimize the spread of fuel in all but the most permeable
aquifers. Further, most wells will be completed below the
depth of these shallow aquifers, minimizing public exposure to
the contaminant, depending again on aquifer characteristics
(drawdown, hydraulic conductivity, recharge rates, etc.)

After carefully considering all of the comments received
on this subject, DHES has concluded that the proposed approach
is unworkable at the state level. It would require, for exam-
ple, secondary containment for an installation within one
quarter mile of a public supply well completed at a depth of
500 feet through extremely tight bentonitic c¢lay formations.
The proposed rule would alsco permit sihgle wall installations
at sites located three eighths of a mile from a shallow public
supply well in Livingston, Missoula, or Kalispell where ground-
water flow rates can exceed tens of feet per day.

Moreover, there is no central groundwater aquifer charac-
teristic database available to make administrative decisions

22-11/22/8% ' Montana Administrative Register



-1935-

based on a level of detail necessary to establish site specific

tank design standards. To obtain this information for each
site would, at this time, not be practical with the available
program resources. For these reasons, DHES has deleted pro-

posed Rules V (2) and (4) and Rule XII (2) which would have
required secondary or double wall containment designs for new
tank systems and dual release detection requirements for exist-
ing tank systems in environmentally sensitive areas. The final
rule in both instances will read identically to that adopted by
EPA.

This issue was researched considerably by EPA from an en-
vironmental and economic standpoint. Its conclusion that the
corrosion resistant single wall design c¢ombined with leak
detection provides sufficient protection for groundwater and
subsurface so0il will be tested 1in Montana and most other
states. DHES will review the results both in Montana and
nationally to determine whether or not the conclusion is valid.
Adoption of the rules in this amended form in no way limits or
prohibits units of local government from adopting more restric-
tive requirements through permits or ordinances in order to
protect vulnerable groundwater resources that are vital to
their existence. Local governments are in the best position to
make the determination as to which areas of their communities
are truly "envircnmentally sensitive" and exposed to excessive
risk from tank leaks.

DHES also believes it i1s inevitable that, for a variety of
reasons, tank owners who are economically capable and environ-
mentally concerned will install double wall systems on their
own. With a double wall system, leak detection over the long
term life expectancy of a tank system 1is less expensive and
more conclusive, pollution insurance rates will likely be less
and policies more available, resale value of the business and
property will likely be greater, corrective action costs should
be minimized, property transfer site assessments should be less
costly and more conclusive, and closure can be simplified,
Dual wall systems are being installed in Montana occasionally
and with an increagsing frequency. They are reguired by both
the EPA and the propesed and final state rules for new tanks
storing hazardous substances (chemicals, pesticides, etc.) As
the economics and results of release detecticn become more
familiar to petroleum tank owners, and the availability and
price competitiveness of dual wall systems improve, DHES
believes that the petroleum industry itself will voluntarily
abandon the current EPA approach now chosen by DHES in prefer-
ence of a dual wall system. Meanwhile, or until the approach is
clearly proven inadequate to protect Montana's Jdroundwater
resources, DHES has adopted the federal design standards for
new tanks and piping in the final rules.

(5) COMMENT; A commenter suggested that if any national
standard exists which details proper spill and cverfill equip-
ment, these standards should be referenced and incorporated.

RESPONSE: At the time of publication c¢f the proposed
Montana rules, no such national standards were available. If
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standards do become available later, they will be incorporated
into the rule. No change is made in the rule in response to
this comment.

'

(6), (7) COMMENT: A commenter stated that if an owner
does his own tank installation, it is not clear whether the
crews must be licensed and their work certified.

RESPONSE: For the reason expressed in the response to the
comment onh Rule I(40), DHES has used the same criteria and much
of the same language as the corresponding federal rule.
Because of the requirements of Section 75-11-210, MCA, the
options provided in subsection (7) will be reduced to licensed
installers and inspected installations effective April 1, 1990.
Whether a person needs to be licensed under the provision of
Section 75-11-210, MCA depends upon the definition of "instal-
ler" in Section 75-11-203, MCA. Rules implementing these stat-
utes are being drafted at this time and should be effective by
April 1, 1990. No change is made in the rule in response to
this comment.

(7)(b) COMMENT: One commenter asked how an installer
becomes licensed by the department and stated that this infor-
mation should be available to owners and contractors.

RESPONSE; The reguirement for licensure 1is contained in
Title 75, Chapter 11, Part 2, MCA. DHES is in the process of
writing proposed rules for the licensing of installers. DHES

hopes to have the rules effective by April 1, 1990. No change
is made in the rule in response to this comment.
COMMENT : One commenter asked whether the proposed rules

contain a provision for certification of tank testers and
whether one is needed?

RESPONSE: Title 75, Chapter 11, Part 2, MCA, requires
installers to be licensed, but neither the statutes nor DHES
require that tank testers be certified. The reason for this is
first, that tank testers use many different types of equipment
and that occupation would therefore be more difficult to regu-
late, and secondly, there is no statuary authority for licen-
sure or certification of tank testers. DHES strongly urges
owners or operators to be sure that any tank tester they use
has been certified by the company whose testing equipment is
being used. No change is made in the rule in response to this
comment .

(7)(d) COMMENT: A commenter suggested that the represen-
tative from the department or implementing agency should be
certified and be able to show proof of certification at the
site for liability reasons to the owner.

RESPONSE: Title 75, Chapter 11, Part 2 MCA requires DHES
to license inspectors. DHES has not finished writing the rules
concerning this program, but hopes to have the rules effective
by aApril 1, 1990. DHES inspectors will receive inspector
training in the areas regulated by these rules but the depart-
ment has not determined whether they will actually be "1li-
censed”. No change is made in the rule in response to this
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comment.

RULE VI (16.45.202) Upgrading of Fxisting UST Systems

COMMENT: A commenter stated that the methodologies for
upgrading the existing tanks are outdated and very costly to
Mecntana. An interior inspection should not be conducted for
tanks 10 years old. A site assessment for corrosion should be
sufficient. These methods of inspection/determination are
included in the National Association of Corrosion Engineers'
paper number 417.

RESPONSE: DHES has taken this suggestion under review but
has reached the same findings as EPA: there is not enough data
available to make the determination that tanks can be found to
be structurally sound by doing a site assessment for soil
resistivity alone. Interior inspections can determine the
structural stability of the tank. The references which the
commenter included state that some 60 year old tanks may be
sound while some tanks less than 10 years old may be very cor-
roded. DHES agrees with this statement and believes that to do
proper corrosion protection to a system the soil resistivity
also needs to be known. Therefore DHES has followed the EPA
guidance for upgrading of existing UST systems. No change is
made to the rule in response to the comment.

RULE VII (16.45.301) Spil] and Overfill Control

COMMENT : A commenter stated that the broad language of
Rule VII appears to impose on owners and operators strict
liability for any spilling or overfilling that occurs. This

over-broad language should be narrowed to provide owner/opera-
tor liability only in the event of a violation of the propeosed
rules.

RESPONSE: For the reason expressed in response to the
comment on Rule I(40), DHES has used verbatim the language in
the analogous federal rule. Further, to the extent that the
proposed language applies a strict liability standard, it 1is
because that is the standard imposed by federal law (see, e.g.,
42 USC 6991b(h)(6)}. No change is made to the rule in response
to this comment.

RULE X (16.45.304) Repairs Allowed

(1)(b) COMMENT: One commenter noted that repair by the
manufacturer is not always possible. The manufacturer may have
gone out of business or may not be available. The manufacturer
may not provide inspections as part of his operations.

RESPONSE: For the reason expressed in the response to the
comment on Rule I1(40), DHES has followed much of the federal
language concerning the manufacturer recertifying tanks before
they were reinstalled. Discussions with the manufacturers of
the types of reinforced-fiberglass or steel clad with rein-
forced-fiberglass tanks most widely distributed in Montana
indicate that these tanks are presently being recertified by
the manufacturer 1in Montana for re-installation. No change is
made to the rule in response to the comment.

Montana Administrative Register 22-11.22/89



~1938-

RULE XI (16.45.305) Reporting and Recordkeeping

COMMENT: One commenter suggested that the Montana rule
requiring reporting of underground releases within 24 hours be
made similar to the federal rule. The commenter noted that EPA
required only that confirmed underground release be reported
only within 7 days from when they are originally suspected.

RESPONSE: Proposed Rule XI 1is a summary of reports
required elsewhere. The specific federal rule (40 CFR Section
280.50) and the proposed Montana rule XIX both require that a

release or suspect release be reported within 24 hours. No
change is made to the rule in response to the comment.
COMMENT : A commenter stated that the proposed rule con-

tains overly broad language in the initial paragraph in that it
refers to the applicability of other state laws or rules, which
reference, the commenter believed, made the duty of the owner
or operator unclear. The commenter also guestioned whether the
first paragraph meant that the department would be conducting
monitoring and testing and, if so, said that the authority for
those actions should be cited.

RESPONSE: The reference to other state laws or rules
should not make ah owner or operator's duty unclear as that
duty will be defined by the scope of those other laws and those
other rules. Whether or not they are referred to in the pro-
posed rule will not alter the applicability of those other
state laws and rules to the owner or operator. For the reason
expressed in the response to the comment on Rule I(40), the
language of the first paragraph is taken verbatim from the
analogous federal rule and the department 1is therefore reluc-
tant to change it. The DHES may conduct monitoring or testing
as authorized by other statutes but the proposed rule imple-
ments only the statute cited as being implemented. No change
is made to the rule in response to the comment.

(1)(c) COMMENT: One commenter believed this rule to be
unclear, pointing out that a “cleanup" is the result of an
investigation as to the amount of contamination to the soil
and/or groundwater that is found during the investigation and
that if the phrase "soil and groundwater cleanup" seeks to
require the submission of information gathered in an investiga-
tion for a soil and groundwater cleanup, that should be made
clear.

RESPONSE: For the reasons expressed in the response to
the comment on Rule I(40), DHES has used verbatim the language
in the analogous federal rule. Further, this rule does not
require the owner or operator to perform any "cleanup" but only
requires that the results of an investigation required by other
rules, and any "cleanup" already accomplished by the owner or
operator, be reported to the department. However, to be
responsive to the comment DHES has slightly altered the wording
of the rule, using the title of the proposed state rules refer-
red to, to help clarify what is being requested.

RULE XIT (16.45.401) General Requirements for Al]l UST Systems
(2) COMMENT: See comments to Rule V(2) and (4).
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RULE XITT (16.45.402) Reguirements for Petroleum Systems

(2)(a){ii) COMMENT: One commenter expressed the opinion
that if a line is equipped with an automatic leak detector that
meets the qualifications as stated in the proposed rule then
there should be no need for annual line testing and monthly
monitoring.

RESPONSE: For the reason expressed in the response to the
comment on proposed Rule I1(40), DHES has used verbatim the lan-
guage 1in the analogous federal rule. Further, the current
technology of automatic line leak detectors can find 1leaks at
or greater than 3 gallons per hour at 10 pounds per sgquare inch
line pressure within 1 hour. These types of line leak detec-
tors are used for the immediate detection of large leaks. Be-
cause piping has been found to be the major source of leaks
from UST systems, EPA deemed it necessary to detect the leaks
beyond the capability of automatic line leak detectors. An
owner or operator may use either annual line testing or monthly
monitoring along with the automatic line leak detector on
pressurized piping. No change is made to the rule in response
to the comment.

RULE XV (16.45.404) Methods of Release Detection for Tanks

(5)(£) COMMENT: Another commenter observed that monitor-
ing wells and vapor monitoring are utilized for different pur-
poses and should not be used as a substitute for each other.
If monitoring wells are to be installed, vapor monitoring is
not always accurate for placement. The commenter noted that
vapor monitoring is just an approximate tool that is highly
variable on soll conditions. If the soil conditions are right,
then vapor monitoring will assist in an assessment.

RESPONSE: For the reason expressed in the response to the
comment on proposed Rule I(40), DHES has used verbatim the lan-
guage in the analogous federal rule. Further, DHES notes that
there is a difference between vapor monitoring wells and
groundwater monitoring wells. The rule does not propose that
these two types of wells be interchangeable. No change is made
to the rule in response to this comment.

(6)(b) COMMENT: oOne commenter pointed out that the word
"course'" should be changed to "coarse".

RESPONSE: DHES agrees with the comment and has corrected
this typographical error.

(6)(c) COMMENT: One commenter expressed the opinion that
most of the language in this part of the proposed rule refers
to "water table" aquifers. Strictly speaking, the commenter
said, confined aquifer systems may be excluded by language that
refers to water table aquifers.

RESPONSE: For the reason expressed in the response to the
comment on proposed Rule 1(40), DHES has used verbatim the lan-
guage in the analogous federal rule. Further, if the ground-
water was in a confined aquifer it is very unlikely that soils
between the UST system and the monitoring well or devices would
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not have a hydraulic conductivity of less than 0.01 cm/sec. and
therefore the groundwater would not meet the stated require-
ments for groundwater monitoring. In order to meet the re-
quirements for groundwater’' monitoring, soils between the tank
and the water table should consist of gravels, coarse to medium
sands, coarse silts or other permeable materials. If the soils

are permeable then the aquifer would not be confined. No
change is made to the rule in response to the comment.
COMMENT : A commenter suggested that monitoring wells

should be screened to allow entry of regulated materials on the
water table for all water table levels, high, low and every-
thing in-between.

RESPONSE: DHES agrees with the commenter and has changed
the rule to require screening for all water table levels at ahd
between the low and high water table conditions in the ground-
water monitoring wells.

RULE XVI (16.45.405) Methods of Release Detection for Piping

COMMENT ; A commenter asked whether all sections of this
rule apply or whether compliance with one of the sections was
sufficient. The commenter said this should be clarified

because the rule does not state that compliance with only one
of the methods is required.

RESPONSE: For the reasons expressed in the response to
the comment on proposed Rule I(40), DHES has used verbatim the
language in the analogous federal rule. Further, the owner or
operator determines the type of release response to the detec~
tion needed for the type of piping at the facility. All this
rule states are the requirements which any type of detection
method must meet. No change is made to the rule in response to
the comment.

RULE XVII (16.45.406) Release Detection Recordkeeping

(1) COMMENT: One commenter asked what type of performance
claims and what 1s defined as a '"performance claim"? The com-
menter suggested that this should be clarified and made specif-
ic.

RESPONSE: For the reason expressed in the response to the
comment on proposed Rule I{40), DHES has used verbatim the lan-
guage in the analogous federal rule. The manufacturers of
release detection equipment usually supply performance documen=
tation to the owner or operator. The documentation of how the
equipment is designed to work and what release detection stan-
dards it meets must be kept with the tank. No change is made
to the rule in response to the comment.

RULES XVITI (16.45.501) General AND XXITI (16.45.601) General

COMMENT : Two comments were made questioning language in
Rule XVIIT and Rule XXIII, which language was interpreted by
the commenters to mean that the requirements of sub-chapters 5
and 6 are only applicable to those owners/operators who are
seeking reimbursement from the Petroleum Tank Release Cleanup
Fund.

RESPONSE: As stated in Rule XVIII and Rule XXIIT, all
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owners and operators of UST systems must comply with the
requirements of sub-chapters 5 and 6. Owners and operators of
PST systems that do not meet the definition of an UST system do
not have to comply with sub-chapters 5 and 6, unless they are
seeking reimbursement from the cleanup fund. An example of a
_ PST that is not an UST is an above-ground storage tank holding
less than 30,000 gallons. Releases from PSTs for which reim-
bursement is not requested could fall under the application of
other state or federal laws and regulations, such as the
Montana Water Quality Act or the Comprehensive Envirconmental
Cleanup and Responsibility Act. The language of Rule XVIII and
Rule XXIIT{l) has been modified to clarify the applicability of
these rules.

RULE XIX (16.,45.502) Reporting of Suspected Releases

COMMENT : One commenter suggested that only confirmed
releases should have to be reported to the department because
having to report a malfunctioning pump or alarm brings unneces-
sary attention to a not yet verifiable problem.

RESPONSE: For the reasons expressed in the comment on
proposed Rule I(40), DHES has used verbatim the language in the
analogous federal rule. Further, this rule does allow an owner
or operator to avoid reporting a defective tank system or moni-
toring equipment if a leak did not occur and the defective
equipment is immediately repaired or replaced. No change has
been made to the rule in response to this comment.

COMMENT: A commenter requested that the following lan-
guage 1in Rule XIX should be deleted: "any person who performs
subsurface investigations for the presence of regulated sub-
stances, and any person who performs a tank tightness test or
line tightness test pursuant to Rule XV(3) or Rule XVI{(2)".
The commenter felt that this language requiring persons other
than the owner/operator to report a suspected release inter-
feres with client confidentiality and that the financial
responsibility requirements under Rule XXXVII will cover any
problems that may arise from the operation and ownership of
petroleum USTs.

RESPONSE: The department understands the need for main-
taining confidentiality between a contractor and its client.
However, the purpose of the language referred to above in Rule
XIX 1is to protect public health, safety and the environment.
Therefore, it is necessary that all suspected releases be
reported to the department as quickly as possible by whomever
is aware of them. Maintenance of confidentiality is acceptable
when no danger to the public or environment is occurring. At
the time most suspected releases are discovered, the potential
for impacts to public health and the environment are not com-
pletely known and the department must be notified to assure
that the response and abatement measures are initiated.
Therefore, no change is made to the rule in response to this
comment .

RULE XX (16.45.503) Investigation Due to Off-site Impacts
COMMENT: ©One commenter suggested clarifying Rule XX so
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that an owner or operator not be required to investigate a
suspected telease due to off-site impacts unless sufficient
evidence exists to connect the off-site impact to a specific
UST or PST. '

RESPONSE: For the reason expressed in the response to the
comment on proposed Rule I(40), DHES has used verbatim the lan-
guage in the analogous federal rule. Further, the proposed
language allows the department to make the decision of when to
require an owner or operator to investigate a suspected release
due to off-site impacts. The department will not use the Rule
XX requirement unless it feels that sufficient evidence does
exist to warrant making the request of an owner/operator. No
change 1s made to the rule in response to this comment,

RULE XXI {16.45.504) Release Investigation and Confirmation
Steps
COMMENT : One commenter suggested the department extend

the seven-day time period provided in Rule XXI for investiga-
tion and confirmation of all suspected releases.

RESPONSE: The department believes that seven days is a
reasonable time period to conduct a system test and/or site
check for all suspected releases. If a tank/line test cannot

be arranged within seven days, a site check can he conducted
within seven days to investigate and confirm a suspected

release. All suspected releases need immediate response so
that potential environmental and human health impacts can be
minimized and promptly mitigated. No change 1is made to the

rule in response to this comment,

(1){c) COMMENT: One commenter recommended that no site
check be required under Rule XXTI(1l)(c) if the contamination
source was known and already under investigation.

RESPONSE: The commenters concern is already affirmatively
addressed at the beginning of Rule XXI where it states, "Unless
corrective action is initiated in accordance with sub-chapter 6
... ". No change is made to the rule in response to this com-
ment.

(l1)(c) and (2)(a) COMMENT: Several commenters suggested
that the sampling and analytical requirements provided in Rule
XXI(2)(a) and Rule XXI(1l)(c) bhe modified or eliminated.

RESPONSE: The department has decided that the specific
analytical methods previously contained in the proposed rule
will be eliminated and more general wording similar to the
federal regulations will be substituted. This language will
allow more flexibility for the department and the owner/opera-
tor to determine the appropriate analytical method(s) based on
site-specific conditions and the type(s) of contamination.
Guidelines for appropriate analytical methods can be obtained
from the department and will be included in the Montana Quality
Assurance Plan for Investigation of Underground Storage Tank
Releases.

(2)(d) COMMENT: One comment was received stating that the
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language in Rule XXI(2)(d) provides an unreasonable and unclear
standard by which the department may reject all or part of the
test results.

RESPONSE: The language in Rule XXI(2)(d) has been changed
to provide that the department may reject results that are
based on methods of data gathering that are "scientifically
unsound”. The department will provide an explanation of its
decision to reject any test results at the time of the deci-
sion.

COMMENT: One commenter felt that where test results indi-
cate a release has not occurred, the department should not have
to approve the discontinuation of further investigation.

RESPONSE: The department feels that it must maintain the
requirement for approval because some site checks performed
under Rule XXI{(2) may not adequately assess the site for the
presence of a release. Therefore, the department has to make
the final decision about whether further testing should be
conducted to confirm the presence or absence of a release. No
change is made to the rule in response to this comment.

RULES XXI (16.45.504) Release Investigation and Confirmation
Steps AND XXXI (16.45.703) Assessing the Site at Closure or
Change-in-gservice

COMMENT : Several commenters asked to review the Montana
Quality Assurance Plan for Investigation of Underground Storage
Tank Releases referenced in Rule XXI(2)(a) and Rule XXXI(1)(d).

RESPONSE: The Quality Assurance Plan is now available
from the department in final form. However, subsequent revi-
sions may be prepared based on new information and changes in
accepted practices. The Quality Assurance Plan is a guidance
document and includes proper methods for collection and analy-
sis of samples, construction of monitoring wells, chain-of-
custody procedures, decontamination, analytical methods, and
general ¢uality assurance and quality control procedures.
Wording in Rule XXI and XXXI has been modified to clarify that
the Quality Assurance Plan is to be ugsed as a guidance docu-
ment and that its use is not mandatory.

RULE _XXTI (16.45.505) Reporting and Cleanup of Spills and
Overfills
(1) COMMENT: Two commenters suggested that the reporting
requirement of "within 24 hours" for spills and overfills in
Rule XXII(1) be changed to "immediate" notification so that the
state can respond in a more timely manner if necessary.
RESPONSE: The department agrees that spills and overfills
have the potential for causing significant damage within a
short time period; therefore, Rule XXII{1l) has been modified to
change the 24-hour notification requirement to an "immediate"
notification reguirement. This is consistent with other state
and federal regulations that require notification due to a
release.

RULE XXITII (16.45.601) General
COMMENT: One commenter found Rule XXIII confusing, saying
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that it could not discern which standard an owner/operator must
adhere to in responding to a release and taking corrective
action.

RESPONSE: The languadge in Rule XXIII has been modified in
an attempt to clarify owher and operator responsibilities for
release response and corrective action under sub-chapter 6.

RULE XXIV (16.45.602) Initial Response and Abatement Measures
(2)(c) COMMENT: Several commenters raised questions about

the air vapor action levels specified in Rule XXIV(2)(c). One
commenter asked for clarification as to what was meant by an
"action level”. Another asked to which medium 7 ppm applied

and suggested that because 7 ppm TPH in soil can be naturally
occurring, a more realistic figure be used.

RESPONSE: Rule XXIV(2)(c) has been modified to clarify
methods of vapor measurement and what is meant by an "action
level”. The action levels specified to protect the health of
individuals are based on the Permissible Exposure Limit (PEL)
established by the federal Occupational Safety and Health
Administration in 29 CFR 1910.1000. The PEL for gasoline vapor
inhalation is 300 ppm, which is an 8-hour ceiling concentration
above which workers may not be exposed during a 40-hour week.
The department has added a safety factor of 10X, which sets an
action level of 30 ppm for individuals exposed in affected
structures 8 hours per day, 5 days per week. For individuals
in affected structures with full-time occupancy, the department
action level is 7 ppm which takes into account the additional
time that gasoline vapors are inhaled beyond a 40-hour work
week. Corrective action is reguired by the department in
structures where the applicable action level 1is exceeded;
corrective action being that the gasoline vapor concentrations
must be reduced to below that action level. Action levels do
exist for other chemical compounds. However, only gasoline
vapors are identified in this rule because gasoline is the most
common and volatile product released from underground storage
tanks. The appropriate methods of air sampling measurement are
included in the Montana Quality Assurance Plan for Investiga-

tion of Underground Storage Tank Releases. Appropriate air
sampling methods include use of c¢harcoal tubes, dosimeter
badges, and air space containers. Analysis of air samples

should be conducted using gas chromatography or infrared.

(4) DEPARTMENT CHANGE: Language has been added to the 30-
day reporting requirement for initial response and abatement to
allow initial response and abatement activities to extend
beyond 30 days if necessary.

RULE XXV (16.45.603) 1Initial Site Characterization

(1) COMMENT: Several commenters suggested changing or
eliminating some of the informational requirements in this
rule. Some commenters felt that too much information is being
requested. It was also suggested that the language be changed
to eliminate the mandatory nature of the requirement to
collect all information requested because it may not be avail-
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able or appropriate to collect. One commenter suggested that
some of the information already available on department records
not be requested again under this rule. Another commenter was
concerned that the information requested by this rule not be
required for a site where a release is not confirmed.

RESPONSE: The title of Rule XXV has been changed from
"Initial Site Characterization" to "Initial Site History" to
avoid the confusion that this rule may be requiring field ac-
tivities to investigate the contamination problem; this rule
only requires that existing data on the site where a release
has been confirmed be gathered for the department. This rule
describes all information that must be submitted to the depart-
ment by an owner/operator to provide a comprehensive descrip-
tion of the site and requires the owner/operator to appraise
all possible sources of the release, based upon knhown facts, in
order to help determine potential impacts to receptors in the
area. Several pronouns in subsection (1) have been clarified
and a statement has been added to Rule XXV(2) that allows the
owner/operator to explain to the department why some of the

required information cannot be obtained. The department
generally has only limited information about a site in its tank
notification form on file with the department. Some of this

information is repeated in Rule XXV so that it ¢an be verified
for a site where a release has occurred. Some of the informa-
tion required by the rule applies to all tanks on a site
regardless of whether they are known to be leaking or not.
This reguirement is made bhecause in some cases not all poten-
tial sources of the release have been assessed and a descrip-
tion of the entire UST or PST system on the property will help
in the investigation.

(2) COMMENT: One commenter stated that the 45 days
allowed by subsection (2) may not be enough time to submit a
report to the department with all the information requested
because all laboratory data may not be available.

RESPONSE: The report required at the epnd of 45 days by
Rule XXV does not include any new laboratory data, hut is only
a report of existing site information. Additionally, the
department is changing the 45-day reporting requirement to a
30-day reguirement to be consistent with the 30-day requirement
for reporting initial response and abatement measures conducted
under Rule XXIV. Making these two dates consistent will sim-
plify the schedule for reporting the required information to
the department. Additional language has been added to Rule
XXIV(4) to allow an owner/operator to submit a second, or
follow=up report to the department if activities extend beyond
the 30-day time period required for the first report. 1If the
contamination problem is significant, the owner/operator may be
required by the department to begin a remedial investigation
under Rule XXVI, which requires a work plan to be approved by
the department.

(2) DEPARTMENT CHANGE: The 45-day reporting requirement
for initial site history has been changed to a 30-day reporting
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requirement to match the reporting requirement for initial
response and abatement measures conducted under Rule XXIV.
The department feels that 30 days is sufficient for owners and
operators to collect the information required by Rule XXV.

RULES XXV (16.45.603) Initial Site Characterization AND XXXI
(16.45.703) Assessing the Site at Closure or Change-in-service

(1)(g) COMMENT: One person commented on the '"independent
observer" referred to in Rule XXV(1l)(g)({v) and wanted to know
what the observer is required to look for and recommended that
only state approved independent observers be utilized.

RESPONSE: This rule does not reguire the presence of an
independent observer, it only asks the owner/operator whether
or not one was present and to provide identifying information
if one was present. Moreover, the department does not believe
it can either require a state approved independent observer or
prohibit the wuse of ‘'nonapproved" observers. Part of House
Bill 552, now codified as 75-11-209, MCA, requires that begin-
ning April 1, 1990, closures either be inspected by a depart-
ment or local inspector, or that a licensed installer conduct
the closure. Rules implementing HB 552 are yet to be drafted
but will address the issue of the duties of inspectors. No
change is made in the rule in response to the comments on this
rule.

RULE XXVI (16.45.604) Remedial Investigation

{(3)(b) (i) COMMENT: A comment was received recommending
that Rule XXVI(3)(b)(i) require that soil material be clas-
sified using a standard classification system.

RESPONSE « The department understands that specifying a
standard soil «classification system would provide consistency
in data collection. However, this level of detail will not be
included in the Rule, but will be incorporated into the guid-
ance document, "Montana Quality Assurance Plan for Investiga-
tion of Underground Storage Tank Releases". No change has been
made in the rule in response to this comment.

{(4) COMMENT: Several commenters stated that 120 days is
insufficient time to complete a remedial investigation and
submit a report to the department.

RESPONSE: The department understands that sites will vary
considerably in extent and magnitude of contamination resulting
from a release, and that the time necessary to complete a
remedial investigation and report may be more than 120 days.
Therefore, the department is changing the language in Rule
XXVI(4) to provide for a second, or follow-up report if more
than 120 days are needed.

RULES XXVI (16.45.604) Remedial Investigation AND XXVII
(16.45.605) Corrective Action Plan
COMMENT - One commenter proposed that the department

specify in Rules XXVI and XXVII a time-frame for department
review of the remedial investigation and corrective action
(cleanup) work plans, including submission of comments or
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approval to the owner/operator. The commenter suggested a
~time-frame of five business days.

RESPONSE: The department agrees that deadlines for ap-
proval of the work plan and approval of the corrective action
plan are necessary. However, because the plans must, under
75-11-309(1)(c) (i), MCA, be submitted to any local government
with jurisdiction over the release, the five day deadline
proposed by the commenter is unworkable. The department has
adopted language requiring 15 days for action by the local
government and 15 days for department action.

RULE XXVIT (16.45.605) Correctijive Action Plan

(1 COMMENT : One commenter stated that there was no
e¥planation as to when a corrective action plan would be
required of an owner/operator.

RESPONSE: The title of Rule XXVII has been changed from
"Corrective Action Plan" to "Cleanup Plan" to aveid the con-
fusion with the definition of "corrective action'" under sub-
chapter 11 - Petroleum Storage Tank Release Compensation. As
stated under Rule XXVII(1l), the department may reguire a
corrective action plan (now "cleanup plan") at any time after
the department reviews information submitted under Rules XXIV
through XXVI. This allows the department the flexibility of
assessing each site independently to determine whether a
written cleanup plan is needed. For example, a minor release
may be adequately corrected during the initial response and
abatement phase, with no further cleanup action or plan re-

quired. In this case, an owner or operator can verbally
propose the cleanup plan to the department for approval during
the Initial Response and Abatement process. Additionally,

owners and operators may submit a cleanup plan to the depart-
ment at any time after fulfilling  the requjirements of Rules
XXIV, XXV and/or XXVI for responding to contaminated soil and
water.

COMMENT: One commenter wanted an explanation of how the
department will determine that a cleanup plan meets the stan-
dard of providing "adequate protection of human health and the
environment.".

RESPONSE : The standard of adeguate protection will be
evaluated by the department based on several factors given in
Rule XXVII(4) which is excerpted from the analogous federal
regulations.

(4) COMMENT: One commenter noted that Rule XXVII(4) adds
the word "safety" to the standard "adequate protection of human
health and the environment".

RESPONSE: These factors will be evaluated on a site-
specific Dbasis. The word "safety"” has been added to Rule
XXVII(1l) to be consistent with Rule XXVII(4).

(5) COMMENT: A comment was received suggesting that
compliance monitoring rates under Rule XXVII(5) should be
agreed upon by the tank owner and the department.
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RESPONSE: Rule XXVII(S) does state that a compliance
monitoring schedule is to be included in the corrective action
plan prepared by the ownerrand approved by the department. No
change is made to the rule in response to this comment.

COMMENT : One commenter reguested that the department
define the terms "compliance monitoring” and '“completion of
corrective action" as contained in Rule XXVII(5). The com-

menter had some general gquestions regarding these terms such as
"how will the results of compliance monitoring be evaluated?"
and "is completion of corrective action determined by the
department?”.

RESPONSE: Under Rule XXVII(5), the term 'corrective
action” has been changed to "cleanup" in order to avoid con-
fusion with the use of corrective action under sub-chapter 11.
"Corrective action" is defined in Rule I. Rule XXVII(5) states
that owners and operators will submit a cleanup plan to the
department for approval which will include a plan and schedule
for compliance monitoring to evaluate the effectiveness of
cleanup activities. The department will review each proposed
compliance monitoring plan and schedule on a site-specific
basis to determine whether it is sufficient to monitor the
effectiveness of. cleanup based on the factors given in Rule
XXVII(4). The rule states that compliance monitoring must
continue for a period of at least two years after completion of
cleanup activities specified in the cleanup plan, or continue
for another reasonable time period approved by the department,
This minimum two year period is intended to allow confirmation
that c¢leanup goals have been attained and not affected by
seasonal or temporal variations. Results of compliance moni-
toring will be evaluated by the department on a site-specific
basis and compared to cleanup goals that should be outlined in
the cleanup plan. Cleanup goals may include numerical stan-
dards or bhackground levels for analytical sample results
established for a particular site by the department. Final
completion of cleanup activities and compliance monitoring
ultimately is approved by the department. Some language has
been added to Rule XXVII(5) to clarify compliance monitoring
and completion of cleanup.

DEPARTMENT CHANGE: The department has changed the term
"corrective action" to ‘"cleanup" to avoid confusion with the
definition of corrective action used in sub-~chapter 11 -
Petroleum Storage Tank Release Compensation.

RULE XXVIII (16.45.606) Public Participation

DEPARTMENT CHANGE: The department has changed the term
"corrective action" to ‘'cleanup" to avoid c¢onfusion with the
definition of corrective action used in sub~chapter 11.

RULE XXIX (16.45.701) Temporary Closure
COMMENT: One commenter suggested adding a line that would
provide for an owner or operator to apply for a variance.
RESPONSE: Proposed Rule IV ("varianhces'") applies to the
entire chapter. This rule therefore already allows the owner

22-11/22/89 Montana Administrative Register



~1949-

or operator to request a variance to Rule XXIX(3). No change
is made to the rule in response to this comment.

RULE XXXI {16.45.703) Assessing the Site at Closure or Change-
In-Service

COMMENT : A commenter expressed the opinion that the de-
tailed requirements of this rule would only serve to restrict
the flexibility of the department when assessing site condition
at closure, and possibly require owners to collect data with
questiconable utility. Additionally, the commenter stated that
the rule indicates that specific procedures are already provid-
ed in the Montana Quality Assurance Plan for Investigation of
Underground Storage Tank Releases. The commenter stated that
federal rule 280.71 [sic] provides sufficient detail without
restricting flexibility for proper data collection and there-
fore incorperation of the federal verbiage was recommended.

RESPONSE: DHES has changed the requirement for using the
Montana Quality Assurance Plan for collecting samples to allow
the owner or operator the flexibility of wusing the plan for
guidance. A copy of the Plan may be obtained from the UST
program. The reason for requiring a site assessment i1s because
the department has followed the federal guidance on this
matter, which was published after publication of the federal
rule.

COMMENT: A commenter also suggested the department allow
the use of hydrocarbon vapor analyzers in tank exc¢avations to
determine contamination.

RESPONSE; Different types of vapor analyzers may result
in showing different concentrations of contamination, therefore
DHES feels that lab analysis will allow the department to make
clearer and faster judgments on whether or not remediation
needs to be done. No change is made in the rule in response to
this comment.

(1) (d) COMMENT: One commenter recommended that the
department include a 1listing of department-approved field
hydrocarbon vapor analyzers and describe a standard "headspace”
test method for hydrocarbon vapor analysis.

RESPONSE: Rule XXXI(1l)(d) is the only place in the rules
that discusses the use of field hydrocarbon vapor analyzers.
This rule states that such instruments can only be used as
screening tools to assist the investigator in locating the
presence of a release. Only laboratory analysis of samples
will be accepted by the department to confirm the absence of
s0il or water contamination. If a release is discovered, then
the owner/operator must begin corrective action in accordance
with sub-chapter 6, which includes a more detailed investiga-
tion with additional laboratory samples required. Therefore,
since field hydrocarbon vapor analyzers are not recognized by
the department as a quantitative instrument, it is not appro-
priate for the department to develop a list of the instru-
ments. A standard 'headspace" test method for hydrocarbon
vapor analysis is included in the Montana Quality Assurance
Plan for Investigation of Underground Storage Tank Releases.
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No change is made to the rule in response to this comment.

(2) COMMENT: One commenter asked the department to define
the word "contamination" as used in Rule XXXI(2) and in other
rules, and to specify the level of contamination the depart-
ment will allow to remain at a site. The commenter. proposed
that environmental sample results be compared to background
sample results to determine what is "contaminated"”.

RESPONSE; The department considers the word '"contamina-
tion" to be related to the word "release" which is defined in
the Rules. "Release" as defined in Rule I(51) means any spill-
ing, leaking, emitting, discharging, escaping, leaching or
disposing from a tank system into groundwater, surface water or
subsurface soils. This definition is identical to the defini-
tion in the analogous federal regulation. The word '"contamin-
ation", therefore, results from a release from an UST system or
from a PST, as measured in surface water, groundwater, or sub-
surface soils. The Montana Quality Assurance Plan for Investj-
gation of Underground Storage Tank Releases c¢an be consulted
for common analytical methods and detection limits. The UST
rules currently contain no numerical standards for determining
the 1level of contamination allowed to remain at a site.
Federal drinking water standards and the Montana Water Quality
Rules include some standards applicable to petroleum products,
stich as 5 micrograms/liter for benzene, and the application of
"nondegradation” with respect to water resources. The decision
of "how <clean is clean" is made by the department based on
site-specific information and utilizing the standard of ade-
quate protection to human health, safety and the environment.
In most cases, environmental samples should be compared to
background sample results to assist the department in determin-
ing what is contaminated and the 1level of cleahup required.
The establishment of numerical clean-up standards 1is very
difficult given the variety of site conditions and types of
contaminant sources. No change is made to the rule in response
to this comment.

RULE XXXII (16.45.704) Applicability to Previously Closed UST
Systems )

COMMENT : One commenter expressed the opinion that the
proposed rule is interesting in that it gives the department
the authority to revisit previously closed site to the extent
of requiring excavation ¢of the tank. The commenter correctly
noted that tank sites closed over the last several years are
not free from liability or reopening and expressed the belief
that this is a fairly unique requirement.

RESPONSE: For the reasons expressed in the response to
the comment on proposed Rule I(40), DHES has substantially fol-
lowed the language in the analeogous federal rule. Further,
DHES knows that not all systems are closed properly and that
not all owners report releases found during closures. This
rule allows the department to investigate a site if the depart-
ment feels that it is justified. Examples of sites which may

be reguired to be excavated are sites in areas where contamina-
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tion problems have or are occurring. No change is made in the
rule in response to this comment.
COMMENT: A commenter asked whether the last line of the

proposed rule meant that previously closed UST systems must be
accessed because the system was not closed in accordance with
rules which had not even been written at the time of closure,
or whether the rule referred only to systems to be closed after
the rule 1is effective. The commenter suggested it would be
less ambiguous to strike all the proposed language after the
word "environment'.

RESPONSE: DHES feels that this comment has merit and has
made the change as suggested for the reasons stated.

RULE XXXV (16,45.802) cCompliance Dates for Financial Respon-
sibility

COMMENT : One commenter expressed concern that the re-
quirements for obtaining financial responsibility by the dates
specified in the rule were unduly burdensome and suggested that
later compliance dates be substituted for some of the earlier
required dates.

RESPONSE: For the reasons expressed 1in the response to
the comment on proposed Rule I{(40), the department has used
nearly verbatim the language of the analogoug federal rule.
The main difference between the dates in the federal and state
rules is that some owners covered by the federal rules have
already obtained coverage before the effective date of the Montana
Rule. Thus, under the state rule, those owners must have
coverage only upon the effective date of the Montana Rule. The
language in the final rule will reflect this.

RULE LVI (16.45.1001) Tank Fee Schedule

COMMENT : One c¢ilty-county health department commented,
saying that the proposed fee structure is supported by that
city-gcounty health department.

A Department of Defense facility stated that DHES is
discriminating against private tank owners and federal agencies
by capping the maximum annual tank fee payment per state
government agency at $5000. The facility estimates that it has
400 USTs subject to the fees which would total an annual tank
fee cost of approximately $16,000. The comment does not ask
for a similar total fee cap feor private or federal agencies.
The commenter believed that DHES is proposing to 1illegally
subject a federal entity to a state environmental tax and doing
so in a discriminatory manner. Department of the Air Force.

An industry spokesman stated that DHES should delete Rule
LVI (2)c which proposes capping the maximum annual tank fee
cost to state agencies at $5000 per year, saying that the
proposed rule is discriminatory in favor of state agencies.

RESPONSE: DHES has proposed this rule in accordance with
legislative direction and within financial limits which would
generate revenue from underground tanks to supplement other
state and federal funds necessary to implement the requirements
of this program. A large portion of the projected revenue has
been budgeted by DHES and the state Legislature to reimburse
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local governments . for their inspection work on behalf of the
program. DHES is aware that the proposed fees to a few owners
of large numbers of tanks (e.g. State of Montana Department of
Highways, U.S. Department of Defense/Air Force at Malmstrom Air
Force Base, Town Pump Incorporated, and perhaps the U.S. Postal
Service, Burlington Northern Railroad, Mini-Mart Corp., Circle
K, and Super America Inc.) will exceed the proposed $5000 cap
set for state agencies.

DHES agrees that the $5000 annual ceiling in the proposed
rule is blatantly discriminatory, but points out that the limit
was designed to minimize the fiscal impact of the rule on state
taxpayers. It is interesting to note that the Western Petrole-
um Marketers Association which represents the private fuel
distribution and retail sector did not object to the imposition
of fees on its members, but did object to the cap for state
agencies. The State Highway Department owns a similar number of
tanks as the Air Force and will be subject to a similar annual
fee if the ceiling is deleted from the final rule. Following
discussions with the State Department of Highways, DHES has
concluded that to discriminate in favor of this one agency is
counter-productive to the program needs and objectives. The
total annual fee limitation in Rule LVI (2)c has therefore been
deleted from the final rule.

In regards to the Department of Defense facility comment
alleging the illegality of the imposition of the tank fees on
federal entities, DHES refers federal agencies to 42 U.S.C.
Section 6991(f)a and b, which provide in part:

Each department, agency, and instrumentality of the execu-

tive, legislative, and judicial branches ¢f the Federal

Government having jurisdiction over any underground

storage tank shall be subject to and comply with all

Federal, State, interstate, and local requirements,

applicable to such tank, both substantive and procedural

in the same manner, and to the same extent, as any other
person is subject to such requirements, including payment
of reasonable service charges.

No change is made to the rule in response to this comment.

RULE LVII (16.45.1002) Grants_to Local Governmental Units

COMMENT: One commenter supported the grant concept in the
proposed rule, but stated that the proposed limit of $2000 per
year is insufficient to purchase necessary equipment. Training
and equipment grants should be greater in the early years of
the program, Revenue generated from the more populous counties
justify a larger grant amount.

RESPONSE: DHES agrees that startup costs to local govern-
ments may require additional funding. The proposed rule limit
is conservative for two reasons; first, because the total
revenue to be generated from the tank fee process is uncertain,
and secondly because of the unknown number of local governmen-
tal units (LGUs) that may seek grants and state designation.
The Legislature has authorized approximately $200,000 each year
of the biennium for grants and reimbursements to LGUs. These
funds must not only cover the cost of equipment and training,
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but also be available to reimburse the actual inspection work
performed by local governmental units. If 50 LGUs expend $2000
each year in grants for equipment and training, only $100,000
will be available for reimbursement. At $25 per hour, 4000
man-hours of work can be reimbursed statewide or less than the
equivalent of two man-years.

DHES does not agree that $2000 is totally insufficient for
basic program equipment purchases. For example, an explosi-
meter can be purchased for approximately $800, or a combination
field instrument which measures combustible gas, oxygen levels
and hydrocarbon vapors in parts per million c¢an be purchased
for approximately $1300. The more exotic photo or flame
ionization instruments cost around $4500 to $6000, and portable
gas chromatographs cost even more. Typically, these instru-
ments do not offer much additional information to the average
tank closure inspection or initial leak investigation.

There are two parts of the proposed rules which could be
construed to permit grants in excess of the $2000 limit. These
parts are the variance procedure in Rule TV, and the language
found in Rule LVII{1l), authorizing grants in "such other amount
specified in the written notice of grant award made by the
department .”" Additionally, DHES is concerned about the lan-
guage which, at first glance, seems to authorize or regquire
providing grants to local governments on an annual basis in
perpetuity. This is not the intent. Subsections (4) and (5)
of the proposed rule make it clear that DHES has unilateral
approval authority over grant awards, in whole or in part, in
an attempt to be fiscally responsible for the limited funds and
still manage to meet the objectives of funding LGU's for their
part in implementing these rules. To clarify that annual grant
awards are not to be considered as a local government expecta-
tion and a mandatory state obligation, the final rule replaces
the words 'per vear" with the phrase '"local government unit”.
Until reimbursement costs expend a majority of available
funding, equipment and training grants should be available for
several years. DHES expects to distribute grants for training
and equipment as widely as possible and not concentrate the
funding in a few jurisdictions.

The state funding mechanism for LGU's is not expected to
be a 100% subsidy for local government efforts. In the early
years of the effort, this may be the case. But as more LGU's
apply for the same limited funds, less work can be reimbursed
in any one jurisdiction. This is counter-productive to program
goals, and may require a Legislative adjustment to the tank fee
schedule or LGU's will have to obtain additional local funding,
or local efforts may need to be consolidated or curtailed.
Obviously, less funding will be made available for equipment
and training grants in later vyears as more of the available
funds are used for inspection reimbursements.

To address the concern that the proposed rule may be too
inflexible, DHES has added language which provides for the
possibility of larger startup grants for an amount to be
negotiated between the LGU and DHES. The awarding of such
grants will still be accomplished at the discretion of DHES
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under the conditions set forth in subsections (4) and (5) and
be largely controlled by the availability of funds, the goals
of the state and local program in the particular jurisdiction,
and the details of the grant application submitted to DHES.

RULE LVIII (16.45.1003) Designation of Local UST Programs AND
RULE LIX (16.45.1004) Implementing Agency Program Services and
Reimbursement

COMMENT: One commenter opposed the idea of implementation

by local governmental units (LGUs), saying DHES should not
designate or authorize LGUs to implement the rules in their
local jurisdictions. california has followed this approach.

It places an additional burden on tank owners to have to deal
with local and state agencies, particularly if the state and
local rules are different or if the state rules are interpreted
differently in various localities. The two government level
approach can result in higher costs and delay to the tank
owner.

Another commenter suggested it would be easier for LGUs to
budget for program work on a total annual basis rather than to
submit claims for reimbursement of effort. Annual contracts
specifying total reimbursement would be preferable. If hourly
billing for reimbursement is used, there should be an inflation
clause written into the rule to cover increased costs beyond
the proposed $25 per hour figure. It currently costs $18 per
hour for personnel costs alone and does not include mileage or
other operational costs.

RESPONSE: The underground storage tank program regulates
at least 18,000 underground tanks located at over 9000 separate
facilities in Montana. Under federal and state tank management
rules, tank owners will be required to conduct leak detection
on their tanks, upgrade or replace tanks over time, test cor-
rosion protection systems, invegtigate releases and conduct
necessary corrective action, and properly install new and close
existing tanks. It is simply not possible for one state
agency's staff to provide the on-site advice and inspection
services that the number of regulated tanks will require. Full
implementation of these rules will require even more effort if
tank leak prevention is to be more than just a goal. DHES feels
strongly that with state guidance and training to establish
regulatory consistency, the best service to the public and the
tank owner will be provided locally. The federal government
has always maintained that the states can'do a better job than
it due to the vast numbers of tanks and the differences between
states. For similar reasons, the state bhelieves that the envi-
ronment and the regulated public can be better served in this
program through local efforts.

For several years, local fire jurisdictions in the larger
cities or in smaller communities where a suffic¢ient local
concern exists have regulated tanks which store flammable and
combustible liguids. Many of the proposed rules are based upon
existing good practices set forth in fire codes. Local health
and fire agencies are routinely drawn into tank issues when a
release 1is discovered. DHES is convinced that the only way to
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improve the current situation is to spend less time reacting to
problems and place more effort on implementing leak prevention
rules. This can be done most efficiently with assistance from
local governments. For these reasons, no change is made in the
rule in response to these comments.

DHES anticipates entering into contracts with LGUs as set
forth in Rule LVIII. Application will be made, competing
applications will be consolidated or selected based on criteria
in the rule, and a contract between the state and the LGU will
be made. In the interest of accountability and proper alloca-
tion of limited funds, DHES prefers to reimburse on an hourly
or fee for service basis. This should help control costs until
a more accurate revenue summary is available and result in less
administrative review of costs. Claims for reimbursement of
costs must be accompanied by proof that the service was per-
formed. Increases or adjustments in the hourly reimbursement
schedule can be made by future rule amendments as the program
is implemented and future budgeting decisions can be based on
then available data and revenue. For these reasons, nc change
is made in the rule in response to these comments.

RULE LXI (16.45.1101) Definitions

DEPARTMENT CHANGE: A definition for '"corrective action
plan" has been added to Rule LXI to clarify what the department
requires of an owner and operator when submitting a claim for
reimbursement of costs for preparing or implementing a correc-
tive action plan approved by the department.

Comments effecting multiple rules

COMMENT, Replace NFPA 30 with the Uniform Fire Code: One
commenter recommended replacing the references to NFPA Standard
30 with references to the Uniform Fire Code, because that is
the standard used by the Montana State Fire Marshal.

RESPONSE: DHES has conferred with the State Fire Marshal
and has changed the references in several rules from NFPA
Standard 30 to the Uniform Fire Cede, Article 79.

COMMENT, Suggested Citations to UFC: The State Fire
Marshal suggested numerous wording changes to make the proposed
rules consistent with the rules administered by the State Fire
Marshal.

RESPONSE: DHES has incorporated many of the suggested
changes concerning references to NFPA, to make the proposed
rules consistent with the Uniform Fire Code.

COMMENT, Emergency standby power generator tanks: Two
federal agency commenters expressed concern over the require-
ment of release detection for emergency standby generator
tanks. These types of tanks have been deferred from release
detection by the final EPA rules. The commenter asked that
these types of tanks also be deferred from the Montana require-
ments for release detection.

RESPONSE: Notwithstanding the burden the proposed rules
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will place on some owhers and operators, there is evidence that
emergency standby generator tanks do leak and can cause en-
vironmental damage. Typically, standby generator tanks are not
closely monitored, 1if they are monitored at all. A release
from this type of tank may go undetected for a long period of
time. DHES has allowed annual monitoring of these types of
tanks if the tank 1s 1100 gallons or less capacity. Tanks
greater than 1100 gallons capacity will need to be monitored in
a different manner. However, to lessen the burden on some
owners and operators, DHES has determined to delay the require-
ment of release detection for tanks installed prior to 1965
until December 22, 1990. All tanks installed in 1965 or later
will need to follow the federal schedule for release detection
that is adopted by the Montana rules. The proposed rule has
been changed to reflect this time schedule.

6. The authority of the Department of Health and Envi-
ronmental Sciences to repeal ARM 16.45.101 is contained in
75-10-405, MCA. The repeal of ARM 16.45.101 implements

75-10-405 and 75-11-301, MCA. The authority of the Department
of Health and Environmental Sciences to adopt Rules I through
LXIII is contained in 75-10-405, MCA. The rules implement
sections 75-10-405, 75-11-302 and 75-11-309, MCA.

7@2 DONALD E. PIZZINL;/Director

Certified to the Secretary of State November 13, 1989
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VOLUME NO. 43 OPINION NO. 41

CITIES AND TOWNS - Authority of city with
self-government powers to enact ordinance superseding
state law;

CITIES AND TOWNS - Sale of city lands;

LOCAL GOVERNMENT - Authority of city with
self-government powers to enact ordinance superseding
state law;

LOCAL GOVERNMENT - Sale of city lands;

MUNICIPAL GOVERNMENT - Authority of city with
self-government powers to enact ordinance superseding
state law;

MUNICIPAL GOVERNMENT - Sale of city lands;

PROPERTY, PUBLIC - Sale of city lands;

PROPERTY, REAL - Sale of city lands;

MONTANA CODE ANNOTATED - Sections 7-1-105, 7-1-111,
7-1-113, 7-1-114, 7-8-4201;

MONTANA CONSTITUTION - Article XI, sections 5, &;
OPINIONS OF THE ATTORNEY GENERAL -~ 41 Op. Att'y Gen. No.
42 (1986), 37 Op. Att'y Gen. No. 68 (1977).

HELD: Although section 7-8-4201(2) (a), MCA, requires
a two-thirds vole of the city commission to
sell city land, a city having seli-government
powers may enact a superseding ordinance
allowing the sale of such land by simple
majority vote.

Novemper 1, 1989

David V. Gliko

Great Falls City Attorney
P.0. Box 5021

Great Falls MT 59403-5021

Decar Mr. Gliko:

You have requested my opinion on the following
questions:

1. Does state law require a four-fifths vote
of the city commission to sell city land?

2. If so, may the commission adopt an

ordinance authorizing the sale of city
property by simple majority vote?
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Your request states that the Great Falls City Commission
recently adopted a resolution vacating the park
dedication of Park Island, a Missouri River island
adjacent to the city of Great Falls. It has been
proposed that the island, which never has been developed
for use as a publie park, be s0ld to a private
developer:; the sale, however, failed for lack of a two-
thirds majority vote, which translates into four votes
of a five-member governing body.

The city of Great Falls has adopted a charter form of
government with self-governing powers, effective July 1,
1986. Under its charter, the commission has proposed an
ordinance allowing the sale of city property by a simple
majority (3/5) vote of the <city commission. The
proposed ordinance would conflict with section
7-8-4201(2) (a), which requires a two-thirds vote of all
members of a city council to sell city land.

As a general rule, local governments must possess
specific statutory authority to dispose of their
governmental properties. 2A C. Antieau, Municipal
Corporation Law § 20.32 at 20-106 (1987). See also 41
Op. Att'y Gen. No. 42 at 167 (1986). Statutory
conditions governing the sale of such properties are
regspected and strictly applied by the courts. 26 C.

Antieau, Municipal Corporation Law § 20.35 at 20-114;
Prezeau v. City of Whitefish, 198 Mont. 416, 646 P.2d
1186 (1982). Section 7-8-~4201, MCA, contains the
legislative grant of power enabling municipalities to
sell their properties, and also provides the procedures
by which such sales may be had. By its unambiguous
terms, section 7-8-4201(2)(a), MCA, requires four votes
of a five-member city council in order to sell city
land.

The answer to your second question thus turns on the
power of the c¢ity commission to supersede section
7-8-4201(2) (a), MCA, by ordinance.

My analysis begins with the 1972 Montana Constitution.
Prior to its enactment, cities were considered
subordinate political subdivisions of the state, and had
only those powers expressly given them by the
Legislature. D & P Sanitation Service v. Cit of
Billings, 219 Mont. 437, 444, 713 P.2d 977, 981 (19867.
The ncw Constitution empowered local government units to
adopt self-government charters with the approval of a

voter majority. Mont. Const. Art. XI, § 5 (1972).
Further, the Constitution grants to such entities the
exercise of "any power not prohibited by this
constitution, law, or charter."” Mont. Const. Art, XI,
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§ 6 (1972). Under the “shared powers" concept embodied
in the Constitution, "'tpe assumption is that 1local
government rossesses the power, unless it has been
specifically denled.'" D & F Sanitation, 219 Mont. at
445, 713 P.2d at 982 (quoting II Mont. Const. Conv.
796-97 (1972)) {(emphasis in original). Every reasonable

doubt as to the existence of a local government's
authority is to be resolved in favor of the existence of
that authority. § 7-1-106, MCh,

Keeping in mind that wunits of local government with
selfwgovernment powers are constitutionally granted the
exercise of any power not prohibited by the
Censtitution, law or charter, it is e¢lear that the
statutory scheme yoverning such units is designed as a
limitation upon, rather than as a grant of, such powers.
§§ 7-1-101 to 114, MCA. Section  7-1-111, MCa,
enumerates those specific powers denied to units with
self-government powers, and section 7-1-114, MCA, sets
forth those provisions of state law with which such
local government units are obligated to comply.
Finally, section 7-1-113, MCA, prohibits such local
governments from exercising any powers "in a manner
inconsistent with state law or administrative regulation
in any arca affirmatively subjected by law to state
regulation or control."

Conseguently, in determining whether a
self-government power 1is authorized, it is
necessary to: 1} consult the charter and
consider constitutional ramifications; 2)

determine whether the exercise is prohibited
under the various provisiens of [Title 7,
chapter 1, part 1, MCA] or other statute
specifically applicable to self-government
units; and 3) decide whether it is
inconsistent with state provisions in an area
affirmatively subjected to state control as
defined by section [7-1-113].

37 Op. Att'y Gen. No. 68 at 272, 274 (1977).

Considering the first factor, the city of Great Falls
has by its charter reserved the full spectrum of
self-government powers permitted by law, and has vested
in its city commission the authority to enact such
ordinances as are necessary for the proper execution of
governmental functions and responsibilities. The
charter contains no provision which would tend to limit
the commission's authority to enact an ordinance such as
the one in  guestion. I see no constitutional
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ramifications of the proposed ordinance, other than the
general limitation that a city may net exercise any
power prohibited by law.

This leads to the second factor, which requires an
examination of sections 7-1-111 and 7-1-114, MCA, to
determine if enactment of the proposed ordinance is
prohibited by law. The powers denied to a
self-governing local government by section 7-1-111, MCA,
consist largely of matters committed to a state agency
or affecting statewide concerns, The sale of city
properties is not included among those powers the city
is prohibited from exercising.

Likewise, there is no provision of state law enumerated
in section 7-1~114, MCA, which encompasses the sale of
city land. Although that section requires the city to
abide by all state laws which "require or regulate
planning or zoning," § 7-1-114(1) (e), MCA, the planning
and zoning laws do not concern disposition of city-owned
property. See generally Tit. 76, ch. 2, pt., 3, MCA.
Similarly, section 7-1-114(1)(c), MCA, by which the city
is subject to laws establishing legislative procedures
or requirements for units of local government, is not
controlling. Section 7-8-4201, MCA, does not by its
terms establish legislative procedures since it does not
address the process of enacting laws or, in this
instance, ordinances. A legislative act is one which
prescribes what the law shall be in future cases arising
under it. See Black's Law Dictiorary at 810 (5th ed.
1979) . The process of enacting the proposed ordinance
obviously is a legislative act which 1is required by
section 7-1-114(1) (c), MCA, to be performed in

conformity with state law. However, the sale of
property pursuant to section 7-8-4201, MCA, is not a
legislative act. The decision to sell a parcel of city

property pertains to a specific set of circumstances and
does not prescribe a  permanent rule for future
situations. Thus it is more akin to an executive or
proprietary function and does not fit within the rubric
of section 7-1-114(1) (c¢), MCA.

Accordingly, resolution of your inquiry turns on the
third factor of the analysis. It 1is important to
recognize that the proposed ordinance ig not necessarily
prohibited simply because it conflicts with a state
statute. See § 7-1-105, MCA (state law applicable until
superseded by ordinance). It is a fundamental principle
of home rule that "state legislative acts are invalid
when they deal with basically local concerns and are in
conflict with laws of the municipality." 0. Reynolds,
Handbook of Local Government Law at 102 (1982). Thus,
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in most states, the gravamen of a home rule dispute is

whether it concerns local matters or state matters.  Id.
at 96. In those states, while "[clharter cities [with
self-government pownrs] have certain rights and
privileges in local matters to legislate free from
interference by Lhe legislature{,] ... [wlhen the

subject of legislation is a matter of statewide concern
the [l]egislature has the power to bind all throughout

the state including charter cities." City of Scottsdale
v. Scottsdale Associated Merchants, 583 FP.2d 891, 892
TAriz. 1978). ‘Sce also Envirosafe Services of Idaho v.

County of Owyhee, 785 P.2d 998, 1000 (Idaho 1987);
Village of Tully v. Harris, 504 N.Y.S.2d 591, 593 (App.
Div. 1986); State Personnel Board of Review v. City of
Bay Village, 503 N.E.2d 518, 520-21 (Ohio 1986); City
and County of Denver v. Colorado River Water

Conservation Dist., 696 P.2d 730, 740-41 (Coloc. 1385).

Many of these states also acknowledge the ability of the
state legislature (o preempt local regulation implicitly
by occupying the field of regulation or activity. See,
e.g., Envirosafe Services, 735 P.2d at 1001; Handbook of
Local Government Law at 119-20, Consistont with the
shared powers presumption, Montana has expressly
rejected the doctrine of implied preemption as applied
to local governments with sel{-government powers. D & F
Sanitation, 219 Mont. at 445, 713 P.2d at 982. o

Indeed, by 1its enactment of section 7~1-113, MCA, the
Montana Legislature apparently sought to avoid the
nebulous distinction between matters of "statewide" and
"local" concern. Essentially section 7-~1-113(1), MCA,
allows a local government with self-government powers to
enact any ordinance unless the ordinance (1) is
inconsistent with state law or regulation and (2)
concerns an area affirmatively subjected by law to state
control. See 37 Op. Att'y Gen. No. 68 at 274 (1977).
The statute allows little room for interpretation; it
provides further that:

(2) The exercise of power is inconsistent with
state law or regulation if it establishes
standards or requirements which are lower or
less stringent than those impoced by state law
or regulation.

{3) An area 1is affirmatively subjected to
state centrol if a state agency or officer is
directed to establish administrative rules
governing the matter or if enforcement of
standards or requirements established by
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statute 1is vested in a state officer or
agency.

The ordinance proposed by the c¢ity of Great Falls
satisfies the first prong of the above test. Clearly,
by allowing a sale of property upon a simple majority
vote, the ordinance is inconsistent with state law in
that it establishes requirements which are less
stringent than the two-thirds majority required by
section 7-8-4201, MCA.

As to the element of state control, the disposition of
city lands does not appear to come within the statutory
definition. Although section 7-8-4201, MCA, has been
the subject of a number of cases and of an Attorney

General's Opinion, each involved subsection (2) (b)
thereof and none considered the effect of self-governing
powers on the procedural requirements. See Prezeau v.
City of whitefish, 198 Mont. 416, 646 P.2d 1186 (1982);
41 Op. Att'y Gen. No. 42 at 164 (1986). Further, my

research has revealed no Montana case law interpreting
section 7-1-113(3), MCA. Although the Montana Supreme
Court has ruled in one case that a «city with
self-government powers could not supersede state
statutory provisions pertaining to a service that is
mandated by state 1law, that decision was based upon
sections 7-1-113(2) and 7-1-114(1)(f), MCA. Billings
Firefighters Local 521 v. City of Billings, 214 Mont,
481, 694 P.2d 1335 (1985). The Court did not consider
subsection (3) of sectien 7-1-113, MCA, in its opinion.
Given the subject matter there involved, and the fact
that it was included within section 7-1-114's mandatory
provisions, Billings Firefighters offers little guidance
under the circumstances here presented.

Section 7-8-4201, MCA, is contained within the chapter
of the 1local government title governing acquisition,
transfer, and management of property and buildings. &as
noted above, it is not a mandatory provision under
section 7-1-114, MCA, and is not committed by law to the
jurisdiction of any state agency or officer. City lands
are not included in any other provision o¢of the code
enforced by or under the control of a state officer or
agency. As such, the disposition of city property
cannot be said to be affirmatively subjected to state
control.

I have assumed that the property in guestion was not

held in trust for a specific purpose, and accordingly
this opinion does not address section 7-8-4201(2) (b),
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MCA, See Prezeau, 646 P.2d 1186; 41 Op. Att'y Gen. No.
42 at 164 (1986). !

THEREFORE, IT IS MY OPINION:

Although section 7-8-4201(2)(a), MCA, requires a
two-thirds vote of the city commission to sell city
land, a city having self-government powers may
enact a superseding ordinance allowing the sale of
such land by simple majority vote.

Sincerely,

Mane Quw&

MARC RACICOT
Attorney General
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

* * k Kk *

IN THE MATTER of the Petition of )

Northern Tank Line, Inc. and } TRANSPORTATION DIVISION

Keller Transport, Inc. for an )

Interpretation of Operating ) DOCKET NO, T-9065
)

Authority, PSC No, 2255.

DECLARATORY RULING

BACKGROUND

1. On or about March 24, 1987 the Montana Public Ser-
vice Commission (Commission} received a Petition for Declara-
tory Ruling from Northern Tank Lines (Northern) and Keller
Transport, Inc. (Keller}), collectively "Petitioners.”

2. The Petitioner Northern alleges that it is the hold-
er of Montana Intrastate Certiticate No. 1927 which authorizes
the transportation, as a Class B Carrier, of bulk commodities,
liguid, in tank vehicles and petroleum and petroleum products,
in bulk, in tank vehicles between all points and places within
the State of Montana, subject to certain limitations.

3. The Petitioner Keller alleges that it is the owner
and holder of Montana Intrastate Certificate No, 1060 which au-
thorizes the transportation of petroleum and petroleum prod-
ucts, between all points and places in the State of Montana.

4, Both Petitioners contend that they operate daily un-
der these certificates and maintain terminals and equipment in
the conduct of their business. The Petitioners transport, and
have transported, varving types of petroleum and petroleum
products, between points in the State of Montana. The Peti-
tion also alleges that these Petitioners transport these prod-
ucts on road building and construction projects throughout all
of Montana, and that these latter shipments comprise a substan-
tial volume of the Petitioners' traffic and revenue annually,
Further, these shipments included asphalt saturated aggregate,
liguid asphalt and various types of road oils,

5. The Petition also states that L.L. Smith Trucking,
Inc. {(Smith), is the owner and holder of Montana Intrastate
Certificate No. 2255, which authorizes the transportation, as
a Class B Carrier, between all points and places in the State
of Montana, of the following:

Heavy equipment of unusual size and weight
requiring special equipment; including
dredge, mining, milling, road building and
logging machinery, equipment and supplies;
machinery, equipment and supplies used in
construction, operation and maintenance of
electrical power plants and transmission
systems; machinery, equipment and supplies
used in construction, operation and mainte-
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nance of natural gas and petroleum trans-

mission systems; including compressor and

pumping stations; machinery, equipment and

supplies used in construction, operation

and maintenance of telephone and telegraph

lines and systems; machinery, eguipment,

and supplies used in refining and process-

ing ore and rock, or in manufacturing fin-

ished products; tanks; equipment, materi-

als and supplies used and useful in control

of forest fires, construction of forest

service improvements, or fire, or pest con~

trol; equipment, materials and supplies

used and useful in transporting or retriev-

ing air craft or other mobile equipment.

Subject to the following limitation: the

transportation of property between points

served by rail carriers, or between points

served by Class A motor carrier, is prohib-

ited.

6. The Petition indicates that in 1986, Willard R. and
Leta F. Drinkwalter, dba W.R. Drinkwalter and Sons Trucking
(Drinkwalter) leased the above-described Smith certificate and
commenced hauling petroleum and petroleum products, between
points in the State of Montana. These hauls included asphalt
saturated aggregate, liquid asphalt, and various road oils.
The Petition alleges that these transportation movements by
Drinkwalter were conducted under that portion of the Smith cer-
tificate which authorizes the transportation of "road building
... supplies." The Petition also states that on December 31,
1986, Drinkwalter renewed the lease of the Smith certificate
and was a participating carrier under Intermountain Tariff Bu-
reau Tariff-29A, which establishes rates and charges for com-
mon carriers +transporting petroleum products in intrastate
traffic in Montana.
7. The Petitioners indicate that the Smith certificate

is the subject of a transfer proceeding currently pending be-
fore the Commission, Docket No. T-8945, in which Drinkwalter

is attempting to purchase the Smith authority. According to
the Petition, that proceeding is presently in abeyance and is
not being actively processed. The Petitjoners are protestants

in the transfer proceeding.

8, The Petitioners allege that PS5C No. 2255, is not an
intrastate certificate that permits the transportation of any
petroleum or petroleum products between points in the State of
Montana. The following guestion is presented to the Commis-
sion for a Declaratory Ruling:

Whether certificate PSC No. 2255 can be
construed as authorizing the transporta-
tion of petroleum or petroleum products,
including asphalt saturated aggregate, lig-
uid asphalt, or road oils, or in the alter-
native, construed as a heavy machinery and
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equipment certificate including machinery
and equipment for road building purposes
and such "supplies" directly affiliated to
the operation of the road building machin-
ery and equipment, but not including petro-
leum or petroleum products.

9. On April 7, 1987 the Commission issued a Notice of
Petition for Declaratory Ruling in this docket. The notice in-
dicated that the Commission had received a Petition for a De-
claratory Ruling as described above and stated that the Commis~
sion did not intend to hold a hearing on this petition unless
good cause was shown. Interested persons were required to in-
form the Commission and/or request a hearing in writing on or
before May 7, 1987.

10. On or about May 7, 1987 the Commission received a Re-
sponse to the Petition for Declaratory Ruling filed by L.L,
Smith Trucking, Inc¢., and Willard R, and Leta F. Drinkwalter,
collectively Respondents. The Respondents requested that the
Commission deny the request of Petitioners for further proceed-
ings.

11. Intervention in this proceeding was also sought by
Dixon Brothers, Inc. (Dixon), H.F. Johnson, Inc. (Johnson),
and Hornoi Transport, Inc. (Hornoi), collectively Inter-
venors. The Intervenors sought to participate in this proceed-
ing in support of the Petition for Declaratory Ruling.

12. On May 20, 1987 the Commission received a request
from the Respondents pursuant to ARM 38.2.2701 for a prehear-
ing conference in this proceeding, for the purpose of the or~
derly dispensation of this matter. A prehearing conference
was held in this matter on July 15, 1987, and was attended by
counsel for all of the respective parties. At this confer-
ence, it was determined that there were potential deficiencies
in the notice which had been issued in this proceeding. Ac~-
cordingly, the Commission issued an amended notice of the peti=-
tion for declaratory ruling on August 5, 1987. The parties to
this proceeding agreed at the prehearing conference that this
amended notice was adequate. In the amended notice, a new in-
tervention deadline of August 25, 1987 was established, and an-
other prehearing conference in this proceeding was set for Sep-
tember 2, 1987. There were no additional intervenors.

13. A second prehearing conference was held in this mat-
ter on September 2, 1987. At this conference a procedural
schedule was drafted which would govern this proceeding. It
was determined that the Respondents' request for denial of the
Petition for Declaratory Ruling should be briefed by the par-
ties. On September 9, 1987 the Commission issued a procedural
order which embodied the drafted procedural schedule. During
the briefing of Respondents' request for denial of the Peti-
tion for Declaratory Ruling, this procedural order was amended
by agreement of the parties.

14. On January 29, 1988 the Commission issued a Prelimi-
nary Order Limiting Scope of Hearing on Petition for Declara-
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tory Ruling. In that Order, the Commission disposed of the
Respondents' request that the Commission refuse to hold further
proceedings in this matter., The Commission limited the factual
question to be further addressed in the proceeding as follows:

Whether those certain "petroleum and petro-

leum products" which have been transported

by Drinkwalter under the Smith certifi-

cate, namely, asphalt saturated aggregate,

liquid asphalt, and various road oils, are

supplies intended for use in road building.

15, On July 6, 1988, and pursuant to proper notice, a
hearing was held in this proceeding to address the factual
guestion described above, At the close of the hearing, the
various parties agreed to submit simultaneous "post-hearing”
opening and reply briefs.

TESTIMONY
Testimony of Petitioners

16. Mr. FE.G., Balsam, Miles City, Montana, appeared and
testified on behalf of Northern Tank Line, Inc. (Northern), Pe-
titioner. Mr. Balsam is the president, and principal stock-
holder of Northern. He described his background in the truck-
ing industry. He started driving trucks in 1932 and occasion-
ally drove during the summer while attending school. In 1943
he purchased a trucking business, including interstate authori-
ty and equipment. The authority consisted of hauling from Lau-
rel and Billings, Montana to the southwest corner of North Da-
kota., The authority purchased was a petroleum products author-
ity, and Mr. Balsam's firm moved such products as gasolines,
kerosene, diesel fuels and burner fuels (TR 20, 21).

17. Mr., Balsam made several applications to this Commis-
sion for petroleum products authority in 1945 and 1946, but
these applications were denied. In 1945, Mr. Balsam purchased
a certificate for crude oil, road oil, asphalt and fuel oil,
not refined petroleum products. At that time, Mr. Balsam trad-
ed part of the acquired authority to Bice Truck Lines for the
right to use their intrastate petroleum and petroleum products
authority for five years (TR 22).

18. Subsequently, Mr. Balsam applied for and received in-
terstate authorities into North Dakota, and purchased a certif-
icate for the only intrastate authority for North Dakeota, the
entire state from any point to any place. Prior to that time,
and for about four or five years, Mr. Balsam's company was
hauling products from Laurel to all of Western North Dakota.
They had truck stations in Fargo and Grand Forks. All of the
products moved were petroleum and petroleum products, primari-
ly gasoline and diesel fuel., Mr, Balsam also obtained a small
intrastate petroleum and petroleum products authority around
Roundup, Montana (TR 23}.

19, Mr. Balsam described proceedings before this Commis-
sion in 1954. The Yellowstone Pipeline was built, opening ter-
minals at Bozeman, Helena, Missoula and Great Falls. At about
the same time the Cenex Pipeline went to Minot with terminals
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at Glendive and Sidney. Many applications for authority were
filed with the Commission. Thirteen people received intra-
state authority out of the Yellowstone Pipeline terminals for
petroleum products. From 1954 to the 1960's those carriers,
including Mr. Balsam, operated in Montana intrastate traffic,
Mr. Balsam expanded his business, and acquired virtually all
of the Farmers Union business in eastern Montana (TR 24). At
this point his authority was almost statewide in nature.

20, Mr, Balsam also described proceedings before this

Commission in 1961. According to Mr. Balsam, the Commission
attempted to "straighten out the mess that the petroleum haul-
ing had gotten into." The Commission called in six people who

were actively engaged in hauling petroleum products in Mon-
tana. The meeting was noticed in the newspapers and all inter-
ested parties were invited to participate. According to Mr.
Balsam, six carriers were granted statewide authority for pe-
troleum and petroleum products, These carriers included
Greenup, Rice, Consolidated Freightways, H.F, Jchnson, Mr, Al
Houck and Bice (TR 25, 26). According to Mr. Balsam, the Com-
mission eliminated Class € petroleum and petroleum products au-
thorities (TR 26).

21. Mr. Balsam testified that subsequent to this proceed-
ing, the six carriers were required to participate in a Mon-
tana intrastate tariff, This particular tariff still exists
today, and Northern has operated under this tariff and the in-
trastate certificate since 1961, According to Mr, Balsam, he
has never encountered anyone in the Montana trucking industry
transporting petroleum or petroleum products under the term
"supplies,” other than the Respondents. He testified that he
believed that it was not appropriate to do so, and added that
he has never participated in a hearing that involved petroleum
or petroleum products which was an application seeking authori-

ty for "supplies." Mr. Balsam stated that in the 1940's and
1950's he was trying to obtain a statewide authority for re-
fined petroleum products (TR 28). He stated that in discus-

sions with the Commission staff members, a "supplies" authori-
ty would not allow such movements, but that a petroleum and pe-
troleum products authority was required.

22. Mr, Balsam testified that it was his custom, as well
as the custom of those carriers with whom he was associated,
to move petroleum and petroleum products under the petroleum
or petroleum products authorities in Montana intrastate traf-
fic. Mr. Balsam noted that there are carriers who have author-
ity to transport crude cil, residual fuels, and aviation fu-
els, which are also petroleum and petroleum products (TR 30),

23, According to Mr. Balsam, asphalt is a tar that comes
out of some crude oil, but not all crude oils. If it is cool-
er than about 200 degrees it is solid, so it has to be trans-
ported hot. It is usually loaded at a temperature of 350 to
375 degrees and unloaded at about 250 degrees., Liquid asphalt
is hauled in an insulated tank truck, either under heat, or
hot to start with, Road o©ils are derivatives of asphalt and
can be made to any desired specifications, by the addition of
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gasoline or burner fuel. These specifications include using
such oils for mixing, or applying seal coats (TR 32). The var-
ious classes of road oils differ by specific gravity, and in-
clude 100-150 penetrating {(pen) asphalt, and 150-200 pen as-
phalt (TR 33). Liquid asphalt is also used on flat roofs to
seal tar paper (TR 34).

24, Mr. Balsam stated that Northern has suffered a
change in its financial picture in regard to the transporta-
tion of petroleum and petroleum preoducts during the last sever-
al years. He stated that thev have been losing money for the
last five or six years, and their revenues have been cut in
half. In 1980 Northern received two million dollars for as-
phalt hauling, and this year they will be fortunate to receive
a million dollars (TR 35). In 1980 Northern was operating 85
petroleum and petroleum product units. This year Northern has
licensed 45 similar units. According to Mr. Balsam, the loss
of revenue and volumes is due to a great deal of competition
in the asphalt business. In both Montana and interstate, there
has been a lot of rate cutting. There are minority carriers
who are receiving preference, which 1is adversely affecting
Northern's operations (TR 36). Further, the Respondents have
been transporting petroleum and petroleum products under the
term "supplies," which has also adversely affected Petition-
er's operations. Mr, BRalsam stated that there were several
other carriers with authority similar to that of Respondents.
If the Commission were to decide in favor of Respondents, sev-
eral new carriers would enter the petroleum and petroleum prod-
ucts market. All of these additional operations have hurt the
ability of Northern to function as a common carrier (TR 37}.

25. On cross, Mr. Balsam testified that asphalt saturat-
ed aggregate, liquid asphalt, and road oils are part of the
end product in a finished road. These commodities form the
permanent road structure that results from the road building
process, Mr. Balsam also elaborated upon Northern's participa-
tion in the Intermountain Tariff Bureau. The tariffs were ap-
plicable to the intrastate movement of petrolcum and petroleum
products, and were established as a result of meetings between
the participating carriers and their members (TR 40). Accord-
ing to Mr. Balsam, neither the respondents nor their predeces-
s0ors in interest were participants in this tariff, or hauled
petroleum or petroleum products (TR 41). According to Mr. Bal-
sam, participaticn in this tariff bureau was restricted to on-
ly these carriers possessing authority to haul petroleum.

26, Mr. Balsam also described an earlier Commission pro-
ceeding involving the authority at issue in this docket, when
that authority was owned by Mr. Burleson. According to Mr,
Balsam, Northern did not participate in that hearing. Mr. Bal-
sam testified that the Commission's notice procedure at that
time involved notifying each certificate holder whom they
thought would be interested in a proceeding. Mr. Balsam stat-
ed that Northern did not receive any notice of the Burleson
proceeding (TR 42, 43).
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27. On cross, Mr. Balsam also testified that, in his
opinion, there is actually more road building involving as-
phalt now than during the early 1980's, as completed surfaces
are being repaved and oiled. Northern has cut its rates since
1980 to meet the changed market (TR 46, 47).

28, Mr. Harold Ankrum, Billings, Montana appeared and
testified on behalf of Keller Transport. Mr. Ankrum is the
president of Keller. Mr. Ankrum offered a description of his
background in the motor carrier industry. He has been in-
volved in the transportation industry for approximately 40
years, during which time he has served as a driver, dispatch-
er, mechanic, supervisor and manager. Mr. Ankrum has worked
for Keller for 16 years, and has been the president of that
corporation for 5 years. Keller is primarily engaged in the
transportation of petroleum and petroleum products, both on an
interstate and intrastate basis. The products moved by Keller
under this authority include liquid asphalt. Mr, Ankrum genher-
ally agreed with the descriptions of asphalt saturated aggre-
gate, liquid asphalt, and road oils which were offered by Mr.
Balsam in his testimony (TR 48, 49).

29, Mr. Ankrum also testified that Keller had been ad-
versely affected by the diversion of traffic for liquid as-
phalt to other carriers. He attributed this diversion to mi-
nority preference, rate cutting, and the proliferation of pri-
vate carriers. Keller has had unutilized equipment because of
these diversions of traffic, This equipment has in the past
been used for the movement of refined products including road
0il, liquid asphalt, and other petroleum and petroleum prod-
ucts (TR 50-52).

30. Mr. Ankrum also agreed with Mr. Balsam that he did
not believe that the term "supplies" in an authority encom=~
passed the commodities at issue in this proceeding. To
his knowledge, he was unaware of any carrier moving these com-
modities pursuant to a "supplies" authority. Mr. Ankrum stat-
ed that Keller is a successor in interest to Greenup trucking,
one of the six carriers that was certificated in the 1961 pro-
ceeding described by Mr. Balsam (TR 52}, Mr. Ankrum stated
that the loss of traffic and revenue has hurt Keller, and has
not contributed to that carrier's well-being (TR 52-53).

Testimony of Respondents

31. Mr. Richard Blossom, Great Falls, Montana, appeared
and testified. Mr, Blossom is the vice-president and equip-
ment manager of Hilde Construction Company. Up to last year,
Mr, Blossom served as the grading superintendent and was exten-
sively involved in the road building process. Mr. Blossom had
served in this capacity for 35 years (TR 56).

32, Mr. Blossom described in detail the process that is
entailed in building a road. After the plans are provided,
the road site must be cleared, and appropriate drainage struc-
tures must be installed. The necessary grade must be estab-
lished and the aygregate, gravel, asphalt, cement, or a mix-
ture is applied. First, a layer of base gravel is applied,
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which consists of gravel from three inches to one and one-half
inches 1in size. Then a cushion is put down, consisting of
three-quarter inch gravel. This layer is primed with oil or
asphalt, to bind the top layer together. The next layer to be
applied is called the primary mix, which differs between inter-
state or primary secondary roads. For interstate roads, a
plant mix seal is applied. This consists of aggregate which
is mixed with oil and put on hot. With a secondary road, an
emulsion is applied and chipped with rock chips (TR 58).

33. Mr. Blossom stated that in road building terminolo-
gy. asphalt and road c¢il are the same item, and are used as a
binding agent, Emulsion is asphalt mixed with water. A plant
mix is heavy grade asphalt which is mixed with aggregate at a
plant and heated. A road mix is aggregate and road oil which
is mixed as applied to the roadway (TR 59).

34, Mr, Blossom testified that gravel is used in build-
ing a road, and is either applied separately or in combination
with asphalt, Similarly, asphalt cement, or lime cement, is
also used and may be added to the aggregate (TR 60). The ag-
gregate and gravel is obtained from nearby gravel pits, while
the asphalt 1is obtained from refineries. The aggregate is
moved in belly dump trucks and the asphalt and road oils are
transported in tankers from the refinery to the job site,
where it 1is often placed in temperature-controlled storage
tanks (for plant mix) (TR 61). On other occasions, the as-
phalt product is applied directly by the carrier to the road-
way, such as for priming or chip sealing.

35, Mr. Blossom stated that the prime application on top
of the gravel serves to bind the cushion together. The next
application is usually of plant mix, which 1is applied and
spread out with a paver (TR 63). Road o0il is also used for
dust control when it is applied as a prime. There are also
several other petroleum products besides asphalt and rocad oils
which are used in road building, including: diesel fuels and
lubricants, which are used for the various pieces of equip-
ment, and; propane, which is used for heating the asphalt stor-
age containers (TR 63-64),

36, According to Mr. Blossom, plant mix is approximately
93 percent aggregate, 6 percent asphalt, and 1 percent lime.
The asphalt may be cutback with a thinner to soften the tar
(TR 64-65) . Frmulsion is approximately 60 percent asphalt and
40 percent water. Usually, the same mixtures are used for new
road construction, or overlays on existing roads (TR 65-~66).
There are usually heating requirements for the asphalts and
road oils in both transportation and application. For emul-
sion, it wusually must be heated to the 145 to 150 degree
range, For other asphalt products, the temperature range is
approximately 350 degrees (TR 66-67). Mr. Blossom stated that
the asphalt product is transported to the job site (or hot mix
plant) from the refinery by a common carrier, and added that
the Respondent Drinkwalter has provided that service for
Hilde Construction (TR 68).
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37. On cross, Mr. Blossom further described the road

building process. The base gravel is compacted with rollers
and equipment, and is then watered down to make a more compact
surface (TR 68). Each separate layer, involving the aggre-

gates, plant mix, and asphalt concrete is rolled with a vibra-~
tory roller to remove all air spaces and voids (TR 69). Water
is used throughout this process, to achieve the optimum mois-
ture content required by the plans. Tests are conducted by
the State to insure compliance with these requirements. The
moisture content remains at that level after the road is
built, for the life span of the road (TR 69-70, 72).

38, Mr, Willard Drinkwalter, Billings, Montana, appeared
and testified. Mr. Drinkwalter is the operator of Respondent
W.R. Drinkwalter and Sons Trucking, and the applicant for the
transfer of the certificate at issue in this proceeding. Mr.
Drinkwalter described his background in the motor carrier in-
dustry. He started driving a truck in 1947, and bought his
first truck and worked for a firm in Denver, Colorado from
1954 through 1957, hauling road oils, gasolines and propane.
In 1957 he went to work for another firm in Cheyenne, Wyoming,
which transported all petroleum products. In 1961 he went to
work for H.F, Johnson, Inc., of Billings, hauling road oil and
gasolines. In 1976 he went to work for Hornoi Transport and
worked for that company through 1986. 1In 1986 Mr. Drinkwalter
purchased the authority at issue in this proceeding (Smith cer-
tificate) to haul road oil and asphalt products (TR 73).

39. Mr, Drinkwalter stated that under the Smith certifi-
cate he has hauled road oils, asphalts and emulsified as-

phalts, but no saturated aggregate, Specifically, they have
hauled AE-150 {emulsified), CS5-1 (emulsified), CRS-2 (emulsi-
fied), HF-100 (emulsified), 85-100 (asphalt), 120-150 ({(as-
phalt), MC-70 (road oil)}, MC-250 (rocad o0il), MC-B00 (road
0il), MC-3000 (road oil), and dust oil for dust control (TR
74) . Mr. Drinkwalter stated that the emulsified asphalts are

used for chipping and sealing, the pen asphalts are from the
hot plant and are laid on the road, and the road oils are used
for a prime coat. MC-250, MC-800 and MC-3000 are all primari-
ly used for patch repair (TR 75).

40. Mr. Drinkwalter testified that each of these prod-
ucts are to be transported at different temperature require-
ments, which are noted at the refinery. Mr., Drinkwalter stat-
ed that his company operates the equipment necessary to meet
these specific requirements, including two spreader trucks or
distributors. The asphalt products are usually obtained from
the refinery which has contracted to supply the project (TR
76) . These refineries are located in Great Falls, Billings
and Laurel. Mr. Drinkwalter testified that when he purchased
the Smith certificate, it was his intent to haul road oil. In
purchasing the Smith certificate, Mr. Drinkwalter stated that
he believed that road oils could be hauled because of a deci-
sion of this Commission in 1973 (TR 77). Specifically, he
stated that he was shown a copy of a 1973 letter from the Com-
mission to Richard Carlson indicating that the authority at is-
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sue authorized the transportation of asphalt, asphalt saturat-

ed aggregate, and road oil (TR 78}. The witness sponsored the
following exhibit: '
Respondent’'s Exhibit A: Mr., Drinkwalter's handwritten

notes, listing commodities transported by Drinkwalter and
Sons Trucking. This list was prepared from freight bills
which were prepared and maintained in the regqular course
of business.

41, Mr. Roger Smith, Rivertcn, Wyoming, appeared and tes-
tified., Mr. Smith is employed by Respondent L.IL, Smith Truck-
ing, and serves as the president of that company. Mr, Smith
has been associated with that Company for 29 years, serving as
a truck driver and manager, Mr, Smith stated that the company
acquired the certificate at issue in 1982 (TR 83). Mr. Smith
testified that prior to acquiring this authority, they dis-
cussed the scope of the authority with Mr. Carlson, who re-
ferred to the 1973 letter from the Commission. Mr. Carlson al-
so showed Mr. Smith the order of the Commission concerning ac-
tivities by Mr. Frank Rurleson under the certificate (Burleson
order) . Based on this information, Mr. Smith and his company
purchased the authority.

42, Mr. Howard C. Anderscn, Billings, Montana, appeared
and testified. Mr. Anderson is a chemist who recently retired
from Conoco (TR 86)., He sponsored the following exhibit:

Respondent's Exhibit B: A resume synopsis of Mr. BAnder-
son, showing his educational and employment experience.
The admission of this exhibit was objected to as irrele-
vant, and the document was admitted over that objection,
This document establishes Mr. Anderson's credentials as an
expert in the field of chemistry (TR 89).
Mr. Anderson testified that he worked for Conoco for 40 years,
and since 1967 had bheen involved in asphalt chemistry at the
Billings refinery. Mr. Anderson also defined S$C and MC as-
phalt products (TR 89). An SC is a slow cure asphalt cement
that is cut back with a heavy diesel fuel to cure slowly when
used in the field. An MC is a medium cure which is asphalt ce-
ment cut back with a kerosene, and the kerosene evaporates at
a moderate rate as compared to the diesel. There are also rap-
id cures, or RCs, where a naphtha or a narrow range gasoline
fraction is blended with the asphalt cement, and guickly evapo-
rates. Following the development of cutback asphalts, Mr. An-
derson was involved with making the full range of asphalt ce-
ments at the refinery, both by vacuum tower distillation, and
propane deasphalting, where the gas oils are removed by a sol-
vent or propane from the heavy bottom of the crude oil. These
processes concentrate the asphalt and remove the valuable gas
oils which are used for cracking into gasoline. From that
point it is a matter of refining or blending these to the
point that they meet an acceptable srecification as estab-
lished by the State of Montana (TR 90).

43, Mr. Anderson also described the various refining
.steps that crude oil passes through to obtain asphalt, First,
the light oils are removed as a flash, then the bottom oils
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are separated by topping. The crude topping is further re-
fined by a high temperature distillation. There is no particu-
lar chemical formula for asphalt. It is a large conglomerate
of a myriad of molecules, Asphalt is a bituminous product
which by definition, is all hydrocarbon, completely soluble in
carbon disulfide (TR 81).

44, Mr. Anderson described the transportation of asphalt
products, He stated that in his experience, 99 percent of all
asphalt either went by tank car or tank truck. Asphalt has to
be hot enough to be lpoaded, but not too hot to be dangerous
(TR 92). Asphalt neceds to be moved in an insulated vehicle to
prevent heat loss, because the asphalt itself is a semisolid,
At high temperatures of 300 to 350 degrees, asphalt becomes

fluid enough to handle and pump. At low temperatures, such as
room temperatures, it will be firm, Since it is a semisolid,
it is necessary to preserve the heat, According to Mr. Ander-

son, heat in asphalt cement is money because energy is spent
to raise it to the necessary temperature (TR 93).

45, Mr. Anderson also explained various tests applied to
asphalt, and their importance to the asphalt industry. A& vis-
cosity test is the standard method for grading. The basic def-
inition of viscosity is resistance to flow. The hotter the
temperature, the lower the viscosity because there is resis-
tance to flowing. The asphalts and the cutback asphalts are
graded primarily by viscosity, to meet the required specifica-
tions. All grades are the same regardless of the source of
the asphalt. Penetration grading is also used in Montana (TR
93, 94). Flash point and conductivity tests are also per-
formed. Flash point tests are important from a safety stand-
point, to insure that the asphalt is safe to transport and
use. Conductivity tests measure the ability of the asphalt to
resist shock (TR 95}.

46, Mr. Anderson explained the cutback classes of road
oils. A cutback is an asphalt that is cut with a hydrocarbon
solvent, These are the 5Cs, MCs and RCs described earlier (TR
96). The evaporation of the solvent occurs after the road oil
has been applied to the road. Eventually all of the solvent
evaporates, at a rate which is dependent upon the type of sol-

vent used (TR 98). One of the purposes of cutbacks is to be
able to transport the product and handle it at a much lover
temperature than asphalt cement. Asphalt cement would need to

be at 300 to 350 degrees, while the cutbacks can be handled at
130 to 150 degrees (TR 98).

47, Mr. Anderson also provided a brief description of wa-
ter emulsified asphalts. The water comprises approximately
one-half of the product, and the water breaks out and spreads
into the concrete after it is applied. The water eventually
evaporates leaving the asphalt (TR 98, 99). Dust control oils
are often used in road building. Most of these oils are not
asphalt products, but are still petroleum products (TR 99).

48. Mr. Anderson also described laboratory tests which
simulate the aging of asphalt in the road, which shows what
happens to the asphalt over time after application. The as-
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phalt tends to evaporate or oxidize. MAfter the water or cut-
back scolvent dissipates, all that is left is the asphalt ce-
ment (TR 100, 101). '

49, Mr. Thomas J. Schneider, Helena, Montana, appeared
and testified. Mr. Schneider is the president and owner of
Thomas Schneider and Associates, a consulting firm, He is a
professional engineer by background (TR 104, 105), and re-
ceived a bachelor of Science Degree in petroleum engineering
from Montana Tech, Mr. Schneider was employed in the petrole-
um industry for over six years (TR 106), where his duties
ranged from being a roustabout to a full-time petroleum engi-
neer, He was involved with supervising drilling operations,
production operations and completion operations (TR 107).
Part of this responsibility included constructing and maintain-
ing the access roads into the field sites (TR 109). The roads
were actually built by another company under contract with Mr.

Schneider's employer (TR 111). The contract work was super-
vised by Mr, Schneider to ensure that the roads were adequate-
ly constructed (TR 111). Over objection by Petitioners and

Intervenors, Mr. Schneider was allowed to testify concerning
his knowledge of road building requirements (TR 113).

50. Mr. Sc¢hneider described the typical requirements for
roads constructed on an oil exploration site. There were vari-
ous stages of materials to be applied, starting with a heavy,
coarse base material fopllowed by a medium grade material, such
as gravel, Each of these stages was compacted with a roller,
and was watered to allow for greater compaction, This was fol-
lowed by a finer topping for the finished surface. These
roads were designed to provide all-weather access (TR 114).
The roads must also be able to support very heavy equipment,
which moves in and off the site (TR 115). Water or oil is of~-
ten used around the sites for dust control (TR 117).

51. Mr. Schneider also described other uses for water in
the oil fields, Water is the primary constituent of drilling
mud, which is used in drilling the well, The mud is pumped
down into the well, and it resurfaces, removing the fresh cut-

tings (TR 118}, The water is then directed into a mud pit,
where some of it may be recirculated, and some of it becomes
waste product (TR 122). Water is also used as the base of the

0il field drilling cementing process. The purpose of the ce-
menting process is to place cement around the casing and bond
to the formation to provide a seal to prevent contamination of
the hole (TR 122), Both the mud and the cement column remain
in the hole (TR 123). Water ig also used during well stimula-
tion to improve the flow of 0il or gas into the well bore (TR
123-124). Again, the majority of this water would tend to re-
main in the hole after injection (TR 123-125). Mr, Schneider
sponsored the following exhibit:
Respondent's Exhibit C: A document consisting of several
pages, including a description of Mr. Schneider's protes-
sional background, a schematic drawing of an oil field
site, schematic drawings of a down hole drilling opera-
tion, and the vertical c¢ross-section of a well and a plan
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view, both ‘illustrating fracture stimulation, That pox-
tion of the exhibit referring to Mr. Schneider's qualifica-
tions was admitted over relevancy objections, Similar ob-

jections to the remainder of the exhibit were taken under
advisement. (TR 127)

52, On cross, Mr, Schneider agreed that the end product
in a road construction project is the road itself (TR 127).
With an oil well, the end product to be produced is o0il to be
sold, and the only way to get this end product is to drill a
well (TR 128).

53. Mr. David Carlson, Clancy, Montana, appeared and tes-
tified. Mr. Carlson is a professional engineer and land sur=
veyor for Morrison-Maierle Consulting Engineers. Morrison-
Maierle {is basically engaged in consulting for civil engineer-
ing. Mr. Carlson studied at Montana State and has a degree in
construction technology, Construction technology is the con-
struction aspect of civil engineering, including construction
surveying, design, strength of materials, pavement designs,
concrete design, structural design and thermodynamics. Since
receiving his deqree, most of his experience has been with
street improvement projects, water and sewer collection and
distribution, and airport engineering, Ac¢cording to Mr. Carl-
son, airport engineering and highway engineering are similar
disciplines, particularly in the area of pavements, pavement

design and pavement construction (TR 130). Presently Mr. Carl-
son is the chief civil engineer for Morrison-Maierle, concern-
ing the disciplines of airport and highway engineering. Dur-

ing the last 22 years Mr. Carlson has been involved with all
of the pavement construction at four of the air carrier air-
ports in Montana, including Helena, Bozeman, Kalispell and
Butte. During the last 12 years he has been involved with the
pavement construction at Billings Logan International Air-
port, He has also worked on various street projects, includ-
ing several in Conrad, Chester, Helena, Bozeman and Billings
(TR 131-132)., Mr. Carlson sponsored the following exhibit:

Respondent's Exhibit D: Mr. Carlson's resume and qualifi-

cations. The exhibit was admitted.

54. Mr., Carlson also described the various stages in-
volved in the construction of a road:

Respondent's Exhibit E: An enlarged view of a typical

highway cross section. This exhibit was objected to as ir-

relevant, and the objections were taken under advisement

(TR 155).
Assuming that the road is designed and the course is set, the
compacted subgrade is developed. That is the finished profile

that has been set for the street, highway, or road. This is
reached through cutting and filling operations (TR 134)., Cre-
ating the compacted subgrade involves the use of various pieces
of compaction equipment and the introduction of water. In some
cases it may even involve the removal of water if the material
that is on site 1s excessively wet. There is always some form
of water conditioning to reach an optimum moisture. Optimum
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moisture is the moisture content of the soil or aggregate at
which point the material is easily compacted (TR 134-135). This
is usually determined in a laboratory for the specific materi-~
als being used. In the compaction process, water serves as a
lubricant, as the particles undergo a reorientation. There are
various courses in an aggregatc base course, starting with a
fairly inexpensive and readily available wuncrushed material.
This is followed by a two-inch minus crushed base with more
granular and angular particles, and eventually, a paving sur-
face is placed on top. Through surface tension in the water a
cohesive force develops which holds the material together, and
the water functions as a lubricant so the particles can be re-
oriented (TR 135, 136). Granular material is rolled with a vi-
bratory roller, and the particles are recoriented so that the
gradation fills the voids. Therein lies the strength, and the
cohesiveness of the mass will remain after the section is con-
structed. The moisture remains in the compacted material for
many years after the section is constructed. Tests have been
conducted beneath pavement sections on a number of airports,
including Helena, and found that in the range of 10 to 15
years after those pavement sections were constructed, perhaps
50 percent of the moisture that was introduced in the construc-
tion process still remained in the compacted hase course. ILf
the moisture was completely lost and the base course was not
protected by the surface, compaction would be lost, and the
road would not be able to carry the designed load (TR 136}.

55. Mr., Carlson also described the importance of agqgre-
gate size and shape in the compaction process. The strength
of the base course, and the increasing strength of the overly-
ing courses is derived by the aggregate interlock, which re-
sults from highly fractured or crushed faces that are angular
and develop a lot of frictional force between them when they
are compacted, The strength of these courses is based on that
aggregate interlock (TR 137). The lubrication feature of wa-~
ter is essential to the compaction of the base courses. When
the load is imposed, the density of the material has to be
such that it is not densified or compacted further. That has
already been achieved in the process of construction (TR 138).

56, Mr. Carlson described the purpose for using a pave-
ment surface instead of gravel., Pavement is stronger per inch
of depth. An inch of asphalt concrete is as strong structural-
ly as an inch and a half of the crushed base (TR 138-139).
Pavement provides a wearing surface that protects the underly-
ing base courses. The base courses develop the same structur-
al strength and the same load carrying capability as the sur-
facing., The underlying courses are really the structural load
bearing capability of the section (TR 139},

57. Mr. Carlson also described the process of construct-
ing the asphalt concrete., M common application is of a cut-
back asphalt on the top of the three~guarter inch crushed
base, with a penetration of about a half an inch. Then there
is an application of three inches of asphalt concrete, which
is a mixture of aggregate and penetration grade asphalt. This
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normally is done in a hot plant and applied through a process
of lay down and compaction (TR 139).

58. According to Mr. Carlson, the asphalt provides a lu-
brication feature similar to the water in the under courses.
In the case of a hot mix asphalt, virtually all of the water
is driven out of that mixture before it is laid, through a
heating process, The asphalt is introduced at approximately
400 degrees and the rock is heated to 300 degrees. Those two
are mixed together, and in that process of heating the rock,

most of the moisture is removed. In the case of an asphalt
concrete surface, water does not act as a lubricant to facili-
tate compaction or densification. That is one of the purposes

asphalt serves in that process, as a lubricant (TR 140),

59. According to Mr, Carlson, there are three basic forms
of asphalt, the penetration grades, the cutbacks, and the emul-
sified asphalts (TR 140). Asphalt is a product of the refining
of crude, and what remainsg in all cases is a residual asphalt.
With a cutback, the cutter stock is volatile and evaporates.
In the case of an emulsion, after it is applied it breaks, and
the water separates from the asphalt and evaporates (TR 141).
In the case of the application of asphalt in an asphalt con-
crete mix, it is in a very fluid state. Once the heat dissi-
pates from an asphalt concrete, it very quickly achieves a sta~
ble state which is desired as the ultimate surface. For exam-
ple, with an emulsion on a 70 degree day, the separation or
break occurs in perhaps 20 to 30 minutes (TR 142),

60. Mr, Carlson stated that the strength of asphalt con-
crete is derived from a crushed base, and the aggregate inter-

lock, or friction of those particles against each other. &Sta-
bility is specified and achieved in construction, and is a
function of the asphalt content. Stability is the resistance

to the load, and a lack of stability is characterized in an as-
phalt surface by rutting, or displacement under high daytime
temperatures. The major source of strength is aggregate inter-
lock and the degree of crushed faces or the fracture in the
rock itself (TR 143), The aggregate interlock is obtained by
the lubrication of the asphalt.

61. Mr. Carlson described the results of research con-
ducted at the Helena airport, concerning compaction and mois-
ture with paved surfaces. Approximately ten years after the
paved sections were constructed, there was still on average
about half of the amount of water that would have been consid-
ered optimum moisture in the base courses. There was more
moisture in the subgrade. The base courses and the subgrade
essentially still had the same density as when they were con-
structed. The purpose of the study was to design an overlay
of asphalt concrete for a change in aircraft, and this depend-
ed upon the moisture content and the density of the pavement
courses (TR 145),

62, Mr, Carlson stated that in his opinion, asphalt is
both a supply and a material, in that it both becomes a perma-
nent part of the road project (material), and is used or con-
sumed in the project (supply) (TR 147, 149-150). His opinion
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was admitted over the objection that Mr. Carlson was not an ex-
pert qualified to draw such a conclusion (TR 147-149).

63. On cross, Mr. Carlson stated that asphalt becomes a
permanent part of the road structure, and acts as a lubricant,
which is essential to the compaction of the materials used.
Ultimately, asphalt is applied to the road, and becomes a part

of the permanent road structure. This is the case whether the
asphalt is used in asphalt concrete, or aggregate in a mixing
process at a hot plant (TR 151). From the hot plant, the mix

is transported to the highway project and laid down at a uni-
form depth. At this point, the process of compaction and the
action as a lubricant begins immediately. The mix then cools
and ultimately remains as a permanent part of the road struc-
ture (TR 152). Mr. Carlson also stated that there was no way
to be sure that water found under pavement after several years
was the original water used during the compaction process.
There were other possible sources of such water (TR 154).

ANALYSIS

64. The Petitioners and Intervenors continue to assert
that the Smith certificate is a heavy equipment authority on-
ly, including the transportation of equipment and machinery.
In making this argument, the Petitioners cite to the ICC de-
scriptions cases as authority for the proposition that trans-
ported products are classified by Class or Generic headings,.
Similarly, the Petitioners and Intervenors continue to assert
that the custom of the industry supports their narrow reading
of the Smith certificate. Petitioners allege it is "incum-
bent" on Smith and Drinkwalter to establish their authority to
move petroleum and petroleum products in Montana intrastate
traffic.

65, For several reasons, the Commission finds these argu-
ments to be without merit. First, and as previously described,
the Commission has already considered these arguments in this
proceeding, resulting in the Preliminary Order Limiting Scope
of Hearing, dated January 29, 1988, As the Commission noted
in that order, any ambiguities which may exist in the Smith
certificate concerning the movement of "road building ... sup-
plies" were resolved in Matter of Burleson., There the Commis-
sion specifically considered the relationship between the lan-
guage authorizing the movement of heavy equipment and that con-

cerning "road building ... supplies." This includes any argu-
ments concerning the positioning of punctuation on the face of
the Smith certificate. Clearly, by that decision the holder

of the Smith certificate is authorized to transport those com-
modities which are intended for use as road building supplies,
apart from any restriction relating to the movement of heavy
equipment, See Preliminary Order Limiting Scope of Hearing,
Docket No, T-9065, Order No. 5826 (January 29, 1988).

66. Similarly, the reliance upon the prior activities of
the predecessors of the Smith certificate is not of any value
to the Commission in its deliberations in this matter, In its
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preliminary order in this hearing, the Commission found these
activities irrelevant: Dormancy does not exist in Montana. The
Commission also rejected similar arguments relating to the
characterization of this proceeding as revolving around a de-
termination of PC&N: class or generic headings are not the on-
ly standards used in the interpretation of certificates. Even
the ICC has recognized that its own Descriptions cases do not
result in a completely inflexible categorization of commodi-
ties. This matter, of course, was also put to rest in Matter
of Burleson. See Preliminary Order Limiting Scope of Hearing.

67. In the Preliminary Order, the Commission found that
several of the issues raised in this proceeding, had already
been determined in a previous Commission Order in Matter of
Burleson, which dealt specifically with the certificate at is-
sue in this proceeding. Thus, the Commission chose to adhere
to its precedent, which was plainly applicable, In raising
these issues again, the Petitioners and Intervenors have not
presented any arguments which would persuade the Commission to
overrule Burleson as it applies to the Smith certificate. This
is so even though it is not clear that this Commission would
reach the same result today looking at the Smith certificate.
By the very nature of a declaratory proceeding such as this
one, the ruling itself is limited only to the facts presented,
and has no application beyond this scope. Along these lines,
the Petitioners incorrectly contend that it is somehow incum-
bent upon Smith and Drinkwalter to make any showing in this
proceeding. As previously determined in the Preliminary Order
in this proceeding, the nature of a proceeding for declaratory
ruling really precludes that anyone bears a burden of proof.
1f this were the case, then the Commission would be forced to
serve as a trier of contested fact, which is not appropriate
in these proceedings. A determination by the Commission in
this proceeding that the Smith certificate authorizes the move-
ment of asphalt, for example, does not preclude the Commission
from later citing Drinkwalter for illegally moving asphalt, if
the facts at that time differ from the facts presented in this
proceeding. See Preliminary Order Limiting Scope of Hearing,
Docket No. T-9065, Order No. 5826 (January 29, 1988).

68. Intervenor Dixon also contends that the Class A and
rail carrier limitations found in the Smith certificate would
have a limiting effect upon any operations under the Smith cer-
tificate., 8mith counters that the restrictions are largely in-
applicable, as through time and due to the changing nature of
the services provided by Class A carriers and railroads, this
restriction has become meaningless, Smith argues for removal
of this restriction for lack of definiteness. These arguments
are echoed by Drinkwalter. The Commission does not see any need
to resolve this question in this proceeding. To do so would
likely be beyond the appropriate scope of this proceeding.

69, Intervenor Dixon also argues that the Smith certifi-
cate was originally issued as a Class C Contract Carrier Au-
thority, and was changed to a Class B authority without notice
"to anyone of the proposed expansion of authority." Dixon
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adds that no formal application was ever filed to request such
expansion, and that, therefore, no competing motor carriers
were ever given the opportunity to object. Tn summary, Dixon
concludes that "Certainly there was no statutory or regulatory
justification for such a blatant disregard of the required
statutory and reculatory process,” Smith points out that the
classification change was in fact noticed to the public, and
that the Commission was applying § 69-12-302(1), MCA, in chang-
ing the certificate from Class C to Class B, At best, the
records of the Commission are unclear on this point, The 1970
minutes of the Commission refer to the Smith certificate as a
Class B authority. 1In any event, Dixon does not elaborate up-
on the value of these facts, if they are accurate, to the Com-
mission in its deliberations in this proceeding. Even Dixon
notes that looking at these facts only leads to conjecture.
The Commission chooses not to rely upon conjecture during its
deliberations in this proceeding and will disregard this dis-
cussion by the lntervenor Dixon,

70. Intervenor Dixon also describes as "pertinent" the
activity of Hughes Hauling while it held the Smith authority
from October, 1963 to May, 1970. Dixon contends that cement

destined for highway construction projects falls within the
same commodity classification as "asphalts and road oils."
Dixon further argues that in 1968, Hughes Hauling applied to
the Commission for separate cement authority, which it re-
ceived. Dixon contends that this is evidence of the Commis-
sion's belief (in 1968) that the term "supplies," as used in
the Smith certificate, did not include those materials which
make up the permanent end result of a road building construc-
tion project (presumably like asphalt and road oils). Smith
counters that Dixon's contentions are based upon unproven as-
sumptions, such as the intentions of Hughes Hauling to haul ce-
ment for road building projects. Further, Smith challenges
Dixon's claim that cement is a "building" material, but in-
stead contends that cement is rather a “construction" materi-
al. Finally, Smith points out that it would appear to be un-—
likely that cement in bags or sacks (which was the authority
granted to Hughes Hauling) would be used by a road contractor.
71. First, that Hughes sought separate “cement (in bags

or sacks)™ authority in 1968 is not indicative of anything.
Smith is correct: Dixon's argument, as presented, rests upon
too many unproven assumptions, Further, and as elaborated up-

on the preliminary order in this docket, that Hughes felt com-
pelled to seek scparate authority for cement does not mean
that cement could not be a road building supply. See Prelimi-
nary Order Limiting Scope of Hearing, Docket No. T-9065, Order
No. 5826, para. 45; see also In the Matter of Dixon Bros.,
Docket No. T-8842 (Declaratory Ruling, July 28, 1986). Final-
ly, the Commission will not determine in this proceeding wheth-
er or not cement destined for highway construction projects
falls within the same commodity classification as "asphalts
and road oil" (Smith claims cement is a construction material,

Montana Administrative Register 22-11/22/89



-1982-

not a building material). This issue is clearly beyond the
proper scope of this proceeding.

72, The Intervenor Dixon also addresses the existence of
an "escape clause" in the sale agreement between Smith and
Drinkwalter, which allows Drinkwalter to "escape" the agree-
ment in the event of an adverse Commission ruling. Dixon ar-
gues that the ultimate disposition of the agreement should not
control the Commission's decision in this proceeding. Smith
responds that the existence of an escape clause in the pur-
chase and sale agreement is totally irrelevant to this proceed-
ing. The Commission agrees, and accordingly, disregards this
evidence in its deliberations in this matter.

73. Respondents continue to place reliance and weight up-
on the May, 1973 letter from the Commission staff, concerning
the scope of the authority at issue, The Respondents note that
the "opinion" letter contains no warnings about its "informal"
nature, and that it is issued on Commission letterhead, under
the names (but not signatures) of the then current Commission-~

ers. The letter, Respondent notes, "states there was a meet-
ing about the matter, and it states Carlson was authorized."
74. In the preliminary order in this proceeding, the Com-
mission found that the letter, as an "informal and advisory
ruling," could not be dispositive of the issues in this pro-
ceeding. The Commission continues to take this position.
Again, reliance upon such informal rulings is taken at risk of
a subsequent, and different "formal"” determination. See Pre-

liminary Order Limiting Scope of Hearing.

75. The Commission finds that as a matter of both law
and scund policy, such informal opinionsg cannot be disposi-
tive, The request for this opinion was filed by Carlson on
May 31, 1973. Despite the existence of appropriate and legal
administrative procedures governing the issuance of "formal"
rulings, an "opinion" letter was issued on the same day by Com-
mission counsel, Although the letter does not clearly state
its "informal" nature, it c¢learly does not either reflect the
substance of a formal determination. As a final order from an
administrative proceeding, determinative of Carlson's substan-
tive rights as well as those of other interested parties, the
May, 1973 letter would be woefully inadequate, and far short
of the appropriate standards maintained by law and this Commis-
sion as a matter of policy.

76. The final matter to be considered by the Commission
in this proceeding primarily concerns the interpretation to be
given by the Commission to the term "supplies" as it appears
in the Smith certificate. The Petitioner and Intervenors con-
tend that the term "supplies" is distinct from the term "mate-
rials," that the commodities at issue in this proceeding, pre-
dominately asphalts, are in fact "materials" used in road
building, and that the Smith certificate thus does not author-
ize the transportation of those commodities.

77. Respondents assert that the commodities at issue
serve both a "supply" and “"material" function, that the dis-
tinction between the terms “"supplies" and "materials" is large-
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ly nonexistent, and that the Smith certificate authorizes the
transportation of these commodities.

78, The Commission finds that there is an important dis-
tinction between the terms "supplies" and "materials" which re-
lates to the issues in this proceeding, and adopts the general
distinction drawn by the Interstate Commerce Commission in sev-
eral pertinent proceedings, including Builders Express, Inc.,
Interpretation of Certificate, 51 M.C.C. 103 (November 22,
1949), and P.B. Mutrie Motor Transportation, Inc. v. Blue Line
Express, Inc., 53 M.C.C. 530 (November 7, 1951). More specifi-
cally, the Commission finds the following language from Build-
ers Express to be pertinent:

In its generally accepted meaning,

the term "contractor's material” means ma-

terials used by a building or construction

contractor, which are to become a perma-

nent part of a building or other construc-

tion project. In contrast contractor's

“supplies" are those things used or con-

sumed in a contractor's work other than

those which become a part of the structure

cuch as forms, hoists, #md gasoline for

~onstruction power.
51 M.C.C, 106-7, The Comnirsion believes thot mwarny of the cas-
es cited by Respondents in this proceeding miss the mark, as
they relate to the distinction, if any, between materials and
supplies under circumstances which are substantially different
from those before the Commission, which involve the regqulated
transportation industry.

79. The distinction between "materials" and "supplies"
was also drawn in P.B. Mutrie Motor Transportation, Inc. v,
Blue Line Express, Inc., 53 M.C,C. 530, wherein the ICC stated:

The term "“supplies” has a very broad
meaning and should not be confused with
"materials” or "“ingredients.," It embraces
those things furnished for the purpose of
operation, as distinguished from "materi-
als," which are furnished for original con-
struction.
53 M.C.C. 530, The Respondents attempt to blur this distinc-
tion by pointing to various ICC decisions which, they claim,
acknowledge that the distinction between materials or supplies

may be nonexistent in other contexts. For various reasons,
the Commission rejects these arguments.
80. First, at ne point in these proceeding have the Re-

spondents claimed that the original grant of authority was al-
so intended to include "materials" as well as "supplies.”
Thus, their reliance on George Grifall Common Carrier Applica-
tion, 62 M.C.C. 763 (1954), is misplaced. Further, that deci-
sion involved a general imperfection in terminology which had
been corrected by the time of that proceeding. No such imper-
fection is claimed here. Second, Respondents have not intro-
duced any evidence that removing the distinction between "mate-
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rials" and "supplies" is necessary to enable established carri-
ers to continue in their traditional field of service. The
ICC decision in H., Messick, Inc., Extension-Explosives, 102
M.C.C. 492 (1966) is thus of little help, and is clearly dis-
tinguishable factually.

81. The recognition of the distinction hetween "materi-
als" and "supplies" by this Commission, however, does not end

this inquiry. The Respondents also argue that the commodities
at issue in this proceeding are both "materials” and "sup-
plies,” This contention appears to exist independent of any

Commission determination regarding the necessity for a distinc-
tion between "materials" and "supplies."

82. Respondents contend that asphalt is both a material
and a supply, since the asphalt also serves certain functions
when it is put upon the road surface. Respondents point out
that asphalt must be mixed with other components prior to ap-
plication, must be kept hot in order to be used, and must be
compacted in order to perform its lubricating and sealing func-
tions. According to Respondents, the asphalt mix acts as a
"supply" in that it Jlubricates the aggregate to allow compac-
tion, and as a "material" in that it provides a seal or a bond-
ing element.

83. The Commission rejects these narrow contentions. Al-
though it may be true that asphalt, in its various forms,
serves these different functions, it is obvious to the Commis-
sion from the record that, from a broad view, the whole purpose
of asphalt in any road construction project is to build a per-
manent highway surface. This is the case whether that purpose
is accomplished through either the lubricating or sealing func-
tion, or both, The asphalt base is an essential permanent com-
ponent of the resulting roadway, and asphalt itself, although
it may deteriorate with time is not a consumable in road build-~
ing, but rather remains as the resulting surface of the road.
This is the ultimate result of the road building process.

84. As a policy matter, to accept the Respondent's con-
tentions herein would bhe to promote the eventual blurring of
the clear distinction between materials and supplies recog-
nized and affirmed by the Commission in this order. This deci-
sion is reinforced by the absence of the term "materials" in
the contested portion of the Smith certificate, and the pres-
ence of that term (along with "supplies") at other places in
the certificate, The Commission also notes that the arguments
advanced by Respondents bear no similarity to previous Commis-
sion determinations regarding the overlapping nature of vari-
ous types of commodity descriptions (ie, generic class and in-
tended use).

85. Respondents place great weight wupon this Commis-
sion's determination in Green 0il Field Services Docket No. T-
8854 (May 19, 1986), wherein the Commission determined that

the term oil field supplies includes water and waste oil in
bulk in tank vehicles., However, a review of that decision re-
veals that it did not address any of the concerns raised and
discussed in this proceeding. Similarly, many of the other de-

22-11/22/89 Montana Administrative Register



-1985-

cisions relied upon by Respondents are factually or legally
distinguishable. ,

86, During the hearing on this matter, the parties
agreed that the consideration of "asphalt saturated aggregate"
should be stricken. Further, it was testified that in road
building terminology, asphalt and road oil are the same.

87, Based on the foregoing discussion and analysis, the
Commission finds and declares as follows:

Asphalt is not a supply intended for use in road building.

Done and Dated this 30th day of October, 1989 by a vote of
3-0.

BY ORDER OF THE MONTANA PUBLIC SERVICE COMMISSION

HOWARD L. ELLIS, Vlce Chairman

530

JOW B. DRISCOLI, Commissioner
C,V' R
- P

Ay (L J“"fﬁ/

DANNY OBERG, Commissioner

Ann Purce
Acting Commission Secretary

(SEAL)

NOTE: Any interested party may request that the Commission
reconsider this decision. A motion to reconsider
must be filed within ten (10} days. See ARM
38.2.4806.

Montana Administrative Register 22-11/22/89



-1986-

NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address
is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a
looseleaf compilation by department of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topilcal 1index.
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which list MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Procedure Act for inclusion in
the ARM. The ARM is updated through September 30, 1989. This
table includes those rules adopted during the period October 1,
1989 through December 31, 1989 and any proposed rule action that
is pending during the past 6 month period. (A notice of
adoption must be published within 6 months of the published
notice of the proposed rule.) This table does not, however,
include the contents of this issue of the Montana Administrative
Register (MAR). :

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through September 30, 1989,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1989 Montana Administrative Register.

ADMINISTRATION, bepartment of, Title 2

I-XTII and other rules - Veteran's Employment Preference -
Veteran's and Handicapped Person's Employment
Preference, p. 1361

(Teachers' Retirement Board)

I-VII and other rules - Crediting Military Service -
Payment of Benefits at Death - Payment of child's
Benefit - Bonuses as Compensation - Correcting Errors
on Wages Not Reported, p. 800, 1276

AGRICULTUR De tment o itl

I-v Production of Mint, p. 1374, 1839

(Montana Agriculture Development Council)

I-XIII and other rules - Growth Through Agriculture Program,
p. 810, 11%0, 1338 )

4.5.203 Designation of Noxious Weeds, p. 628, 899

4.12.2618 Bond Schedule for Itinerant Merchants, p. 1037, 1482
4,15.101 and other rule - Fees - Agriculture Debt Mediation
Scheduling and Agreement Procedures, p. 807, 1278

STATE AUDITQR, Title 6
6.6.505 Policy Definitions and Terms, p. 1252

6.6.506 and other rules - Medicare Supplement Insurance
Minimum Standards, p. 1039, 1230, 1301
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epartme £

(Board of Athletics)

8.8.2803 and other rules ~ Prohibitions - Boxing Contestants -
Physician Requirements - Weights and Classes -
Scoring - Down - Equipment - Judges ~ Inspectors -
Appeals - Appeal of Dbecisions of Officials, p. 630,
967, 1483

8.8.2901 and other rules - Boxing Contestants - Down - Fouls -
Appeals, p. 1254

(Board of Cosmetologists)

8.14.814 and other rules - Fees, Initial, Renewal, Penalty and
Refund - Salons - Cosmetological/Manicuring, p. 1062,

1663
(Board of Dentistry)
I Prior Referral for Partial Dentures, p. 1065

8.16.101 and other rules - Board Organization - Examinations -
Allowable Functions - Minimum Qualifying Standards -
Minimum Monitoring Standards - Facility Standards -
Reporting Adverse Occurrences — Fees - Oral Interview
- Applications - Mandatory CPR, p. 942

8.16.402 and other rules - Examination - Permit Required for
Administration or Facility, p. 1066

(Board of Hearing Aid Dispensers)

8.20.401 and other rules - Traineeship Requirements and
Standards - Fees = Notification of Address Change -
Record Retention - Code of Ethics - Disciplinary
Actions = Fines - Hearings - Minimum Testing and

Recording Procedures, p. 694, 1069, 1840

(Board of Horse Racing)

I-VI Superfecta Sweepstakes - Tri-superfecta Wagering,
p. 1693

8.22.301 and other rules - Simulcast Horse Racing - Simulcast
Race Meets Under the Parimutuel System for Wagering,

p. 1683

8.22.501 and other rules - Definitions - Parimutuel Exercise
Persons =- Jockeys - Pony Persons - Trainers -
Veterinarians = General Requirements - Medication,

p. 635, 968

(Board of Landscape Architects)

8.24.403 and other rules - Applications - Seals - Examinations
- Reciproecity - Suspensions and Revocations -
Complaint Process - Disciplinary Actions - Fines,
p. 698, 1279

(Board of Morticlans)

8.30.406 and other rules - Examinations - Fee Schedule -
Itemization, p. 1624

(Board of Nursing)

8.32.411  Renewals, p. 1627

(Board of Occupational Therapists)

8.35.402 and other rules - Definitions - Applications for
Limited Permit - Pass-Fail Criteria =~ Fees -
Unprofessional Conduct -~ Limited Permits -
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Reciprocity, p. 819, 1191

(Board of outfitters)

8.39.504 and other rules - Licensure -- Approved Operations
Plan - Conduct -- Standards of OQutfitter and
Professional Guide - Conduct ~- Additional Required
Qutfitter Procedures - Outfitter Records, p. 460,
1192

(Board of Pharmacy)

8.40.415 and other rule - Suspension or Revocation - Gross
Immorality and Dangerous Drugs, p. 703, 1193

(Board of Physical Therapy Examiners)

8.42.601 and other rules - Unprofessional Cconduct -
Disciplinary Actions, p. 174, 833

8.42,702 and other rules - Reported Violations, p. 463, 833

(Polygraph Examiners)

8.47.404 License Renewal - Date, p. 465, 972

(Board of Radiologic Technologists)

8.56.409 Fees Schedule, p. 430, 753

8.56.602 and other rules - Permit Applications - Course
Requirements - Permit Examinations - Temporary
Permites -~ Permit Restrictions, p. 949

(Board of Realty Regulation)

8.58.411 Fee Schedule, p. 432, 754

8.58.412 Inactive Licenses - Reactivation of Licenses -
Ccontinuing Education, p. 467, 1339

(Board of Sanitarians)

8.60.408 Minimum Standards for Registration Certificate,
p- 1629

(Board of Socjal Work Examiners and Professional Counselors)

8.61.1601 and other rules - Hours, Credits and Carry Over - Fee
Schedule - Ethical Standards, p. 434, 755

(Board of Speech/Language Pathologists and Audiologists)

8.62.404 and other rules - §Speech/Language Pathology and
Audiology, p. 1699

8.62.504 Nonallowable Functions of Aides, p. 645, 1566

(Board of Veterinary Medicine)

I Advisory Committee, p. 952, 1341

8.64.504 and other rules - Annual Renewal of Certificate of
Registration - Continuing Education - Conduct
- Unprofessional Conduct, p. 823, 1195

(Building Codes Bureau)

8.70,104 Incorporation by Reference of the Mcodel Energy Code,
p. 1070

(Milk Contrel Bureau)

8.79.201 Regulation of Unfair Trade Practices, p. 708, 1196

(Financial Division)

I Investment Securities, p. 1377
8.80.102 Banks - Direct Leasing of Personal Property, p. 470,
1280

(Board of Milk Control)
8.86,301 Formula for Fixing Class I Wholesale, Retail, Jobber

and Institutional Prices, p. 1546
8.86.301 Class I Resale Pricing Formula, p. 710
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8.86.504 and other rule -~ Quota Plans, p. 501, 973
(State Banking Board)

I Application Procedure for a Certificate of
Authorization to Establish a New Branch, p. 1380
I Application Procedure for Approval to Merge

Affiliated Banks, p. 1302
(Local Government Assistance Division)

I Administration of the 1989 Federal Community
Development Block Grant (CDBG) Program, p. 718, 974
I Administration of the 1989 Federal Community

Development Block Grant (CDBG) Program, p. 647
(Board of Investments)

I-IX Montana Economic Development Act - The Conservation
Enhancement Program, p. 1634

I-XVII Economic Development Bond Program - Investments By
the Montana Board of Investments, p. 252, 659

8.97.1101 and other ruleg - Organizational Rule -~ Forward

Commitment Fees and Yield Requirements for All Loans
- Loan Programs Assumptions, p. 1631

8.97.1502 Interest Rate Reduction for Loans Funded from the
Coal Tax Trust, p. 472, 977

(Board of Housing)

8.111.305 Qualified Lending Institutions, p. 504, 978

(Montana State Lottery Commission)

8.127.101 and other rule - Organizational Rule -~ Retailer
Ccommigsions, p. 954, 1484

EDUCATION, Title 10

(Board of Public Education)

10.55.804 and other rules - Gifted and Talented - Experience
Verification - Class 3 Administrative Certificate,
p- 1072

10.57.301 and other rules - Endorsement Information - Class
2 Teaching Certification, p. 312, 662

10.57.401 Class I Professional Teaching Certificate, p. 1640

10.65.201 Policy Statement on Kindergarten Accreditation and
Schedule Variances, p. 311, 662

(state Library Commission)

I Reimbursement to Libraries for Interlibrary Loans,
p- 956, 1844

(Montana Arts Council)

10.111.705 cChallenge Grants for Permanent Endowment Development,
p. 649, 979

FAMILY SERV S, Departm of i 11
11.5.1002 and other rule - Day Care Rates Payments and Parental
Access to Day Care Facilitjes, p. 1305, 1664

11.16.120 and other rules - Licensure of Adult Foster Care
Homes, p. 1706
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SH, W K. ent e
I-VI Paddlefish Egg Donations, Marketing and Sale, p. 1383
I-VI Upland Game Bird Habitat Enhancement Program, p. 1386

12.6.901 Water Safety Regulations, p. 1257
12.6.903 Helena Valley Equalizing Regulations, p. 506, 1281

HEALTH TA L] Title

I Access of Funeral Directors or Morticians to Copies
of Death Certificates, p. 1480

I Food and Consumer Safety - Temporary Licensing of

Tourist Homes During the Montana Centennial cCattle
prive, p. 720, 980

I-IIX Living Will Procedures for Emergency Medical Services
Personnel, p. 1737

1=V Reports of Unprotected Exposure to Infectious
Disease, p. 1733

I-XV Pretreatment Standards for Discharges Into Publicly
Operated Treatment Works, p. 1457

I-XV Licensure Standards for Medical Assistance
Facilities, p. 2349, 479, 663 :

I-XXXII Occupational Health - Asbestos Control, p. 1740

I-XXXVIII and other rules - Licensing of Emergency Medical
Services, p. 1712

16.8.807 and other rule - Monitoring and Reporting of Air
Quality Data, p. 1259

16.8.921 and other rules - Air Quality Permitting of New or
Altered Sources of Alr Contamination, p. 181, 315,
756

16.10.601 Temporary Licensing of Tourist Homes During the
Montaha Centennial Cattle Drive, p. 1390

16.20.901 and other rules - Montana Pollutant Discharge
Eliminatjon System, p. 1391

16.45.101 and other 1rules - Underground Storage Tanks -
Reimbursement for Petroleum Storage Tank Release
Clean Ups, p. 1075, 1308

TGHWAY e ent o tle

I Classifying Certain Types of Actions as Categorical
' Exclusions, p. 508, 900

I-XX Installation of Motorist Information Signs Along

Interstate and Primary Highways, p. 1641
INSTITUTIONS men Ti

20.7.102 Prisoner Application Procedure, General Statute
Requirement, p. 1767

UstTIC De ent o t

I-XLVII Emergency Rules - Gambling, p. 1485
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I-L Gambling, p. 1769

8.124.102 and other rules -~ Emergency Amendment and Adoption -
Video Gambling Machine Rules, p. 1504

(Board of Crime Control)

23.14.401 and other rules - Administration of Peace Officer
Standards and Training - Minimum Standards for the
Employment of Detention Officers - Requirements for
Detention Officer Certification ~ Referenced Rules to
Apply to Full-time and Part-time Detention Officers,

1559
23.14.404 and other rule - General Requirements for
Certification - Requirements for the Basic

Certificate, p. 1557
BO N NDUSTR

24.12.201 and other rules - New Horizons Program for Displaced
Homemakers, p. 722, 1198

24.16.9003 Establishing the Standard Prevailing Rate of Wages,
p. 375, 665

24.16.9009 and other rule - Prevailing Wage Enforcement -
Placing All Prevailing Wage Cases Under Wage Claim
Proceedings, p. 1654

{Board of Personnel Appeals)

I-VIII Review of Wage Claims by the Board of Personnel
Appeals, p. 1656

STATE LANDS, Department of, Title 26

I-v Department of State Lands' Responsibility to Maintain
State Land Ownership Records, p. 2546, 667
I-XII and other rules - Disposal of Underground Coal Mine

Waste ~ Individual Civil Penalties - Restrictions on
Financial Interests of Multiple Interest Advisory
Boards, p. 1309

IVESTO e ment o itle 3

1 Notice of Change of Agent Employment Status, p. 511,

32.3.201 ;gésother rules - Regulating Sheep, Bison and Llamas,
p. 1660

NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

I-11 Reject Permit Applications for Consumptive Uses -

Modify Permits for Nonconsumptive Uses in Rock Creek
Basin, p. 1334

I-II - Reject Permit Applications for Consumptive Uses and
to Modify Permits for Nonconsumptive Uses in Grant
Creek Basin, p. 959

(Board of Natural Resources and Conservation)

36.15.101 and other rules - Floodplain Management, p. 727, 1665
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36.16.118 Voluntary Transfer of A Reserved Water Right, p. 1564

(Board of Water Well Contractors)

36.21.415 Fee Schedulie, p. 1790

(Board of 0il and Gas Conservation)

36.22.307 and other rules - Issuance of 0il and Gas Drilling
Permits - Public Notice Requirements =~ Change of
Ownership Requirements - Bond Release, p. 1792

36.22.601 and other rules - Emergency Amendment - Public Notice
and Opportunity to be Heard Before Drilling Permits
May Be Issued, p. 1512

LIC SERV. a o

I=-XXIII and other rule =~ Establishing Certain Minimunm
Standards for the Adequacy of Telecommunications
Services, p. 377, 1515

38.4.105 and other rules - Intrastate Rail Rate Proceedings,
p. 1796

38.5.301 Filing Requirements for Municipal Water and Sewer
Utilities, p. 743, 981

REVENUE artment of le 4
I Property Tax for Co-op Vehicles, p. 1805
I Bad Debt Credit - Special Fuel Dealers - Motor Fuels

Tax, p. 1262, 1847

Prepayment of Motor Fuel Taxes, p. 1264

Allocation of Accommodation Tax, p. 1164, 1529

Bad Debt Credit - Motor Fuels Taxes, p. 831, 1282

Keylock or Cardtrol Statements, p. 745, 1284

and other rules - Centrally Assessed Property -

Market Value of Pollution Control Equipment, p. 316,

760

42.6.101 and other rules <~ Transfer of Child Support
Collectjon Rules to Department of Social and
Rehabilitation Services, p. 757

42.12.205 and other rule - Requirements When Licensing is
Subject to Lien, p. 828, 1163

42.15.106 Personal Income Tax Surcharge, p. 1801

42.15.117 Capital Gain Exclusion for Income Taxes, p. 1266

42.17.105 Computation of Withholding Taxes, p. 1803

42.17.114 and other rule - W-2 Filing Dates for Withholding
Taxes, p. 1268, 1846

42,27.102 Distributors Bond for Motor Fuels, p. 1799

42.27.301 Gasoline Seller's License for Motor Fuels, p. 747,
1283

o

] ETA OF ATE itle 44

I Interpretive Rule Regarding Facsimile Requests for
Absentee Ballots, p. 749, 1343
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I-IIT and other rules - Fee Schedules for Filing Documents
in the Secretary of State's Office - Facsimile
Filings - Priority Fees, p. 963, 1342

1.2.217 History Notes -~ Authority Extensions, p. 652, 901

1.2.419 Filing, Compiling, Printer Pickup and Publication for
the Montana Administrative Register, p. 1806

SOCIAL AND REHAB VICES a it 6

I Bona Fide Effort to Sell Non-home Real Property for
Medicaid Eligibility Purposes, p. 561, 882

I and other rules - General Relief, p. 602, 884

I-X and other rules -~ Medicaid Coverage of Hospice
Services, p. 584, 842

I-X AFDC Work Supplementation Program, p. 5, 669

46.10.304A Network Pilot Program in Lewis and Clark County,
p. 751, 1199

46.10.508 and other rules - Eligibility Requirements for the
AFDC Program, p. 1166, 1570

46.12.101 and other rules - A Program for Medicaid Payment of
Medicare Insurance Premiums, Deductibles, and
Coinsurance, p. %69, 835

46.12.102 and other rules - Medicaid Provider Sanctions,
p. 1819

46.12.204 and other rules - Two Per Cent (2%) Increase in
Medicaid Fees for Provider Services, p. 563, 859

46.12.402 Medicaid Sanctions for Intermediate Care Facilities
for the Mentally Retarded, p. 1808

46.12.505 and other rules - Reimbursement for Certified
Registered Nurse Anesthetists' sServices, p. 1171,
1848

46.12.505 Diagnosis Related Groups, (DRGs), p. 513, B64

46.12.511 Swing-bed Hospitals, p. 2556, 670

46.12.525 and other rules - Outpatient Physical Therapy
Services, p. 597, 868

46.12.532 Reimbursement for Speech Therapy Services, p. 596,
876

46.12.545 and other rules - Occupational Therapy Services,
p. 1270, 1669

46,12.550 and other rules - Home Health Services, p. 654, 1285

46.12.555 and other rules - Personal Care Services, p. 517, 982

46.12.570 and other rules - clinic Services Provided by Public
Health Departments, p. 1168, 1850

46.12.570 and other rules =~ Clinic Services Covered by
Medicaid, p. 522, 877

46.12.703 Reimbursement for oOutpatient Drugs, p. 515, 879

46.12.1011 and other rules - Specialized Nonemergency Medical
Transportation, p. 1811

46.12.1201 and other rules - Reimbursement of Nursing Facilities

22-11/22/89

for Nurse Aide Wage Increases - Oxygen Equipment -
Incorporation of the Patient Assessment Manual -
other Matters, p. 1814

Montana Administrative Register



46.12.1201

46.12.2003
46.12.2003

46.12.3401
46.13.405

46.25.101
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-1996-

and other rules - Reimbursement for Skilled Nursing
and Intermediate Care Services, p. 525, 983
Reimbursement for Physician Services, p. 520, 880
Updating of Procedure Codes for Physician Services,
p. 548, 881

Medicaid Coverage of Eligible Pregnant Women and
Infants, p. 550, 883

Low Income Energy Assistance Program (LIEAP),
p. 1174, 1571

and other rules - General Relief, p. 1825
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