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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PUBLIC HEARING ON

of proposed rules relating to ) THE PROPOSED ADOPTION OF

veteran's employment preference ) RULES RELATING TO VETERAN'S
} EMPLOYMENT PREFERENCE

TO: All Interested Persons.

1. Oon October 23, 1989, at 12:15 p.m., at the Department
of Social and Rehabilitation Services Auditorium, SRS Building,
111 Sanders Street, Helena, Montana 59620, a public hearing will
be held to consider the adoption of rules relating to veteran's
employment preference. These rules roeplace references to
veteran's preference rules in ARM 2.21.141! et seq.

2. The proposed rules provide as folloss:

(1) This polic' may be cited as the
veteran's employment preference policy.
(Auth. 39-29-112, MCA; Imp. 39-29-101 et seq., MCA)

E I N ECTIV (1) It is the policy of the
state of Montana, executive, legislative, #nd judicial branches,
the Montana university system, and covered lical governments to
provide preference in employment to eligibkle disabled veterans,
other veterans and certain relatives, when using numerically
scored selection procedures, as required in "9-29-101, et seq.,
MCA.

(2) It is the objective of this policy to establish uniform
practices and procedures for the administraticn of the preference
by all public employers covered by 39-29-101, et seq., MCA.

(3) It is not the intention of this policy to dictate
selection procedures to be used but rather to explain how the
point preference should be applied when a rcored procedure is
used.

(Auth. 39-29-112, MCA; Imp. 39-29-101 et seq., MCA)

RULE TII _DEFINITIONS For purposes cf the subchapter, the
following definitions apply:

(1) "Active duty" means, as provided in 39-29-101(1), MCA,
full-time duty with military pay and allowinces in the armed
forces, ([and does not include] training, determining physical
fitness, or service in the reserve or national guard."

(2) "Armed forces" means, as provided ir. 39-29-101(2), McCa,
"the United States:

(a) army, navy, air force, marine corps, and coast guard;
and ‘

(b) merchant marine for service recognized by the United
States department of defense as active military service for the
purpose of laws administered by the veterans administration."

MAR Notice No. 2-2-180 18-9/28/89



-1362~

(3) (a) "Initial hiring" means, as provided in 39-30-103,
MCA, "a personnel actjon for which applications are solicited from
outside the ranks of the current employees of:

(i) a department, as defined in 2-15-102, MCA, for a
position within the executive branch;

(ii) a legislative agency, such as the consumer counsel,
environmental quality council, office of the legislative auditor,
legislative council, or office of the legislative fiscal analyst,
for a position within the legislative branch;

(iii) a judicial agency, such as the office of supreme court
administrator, office of supreme court clerk, state law library,
or similar office in a state district court for a position within
the judicial branch;

(iv) a city or town for a municipal position, including a
city or municipal court position; and

(v) a county for a county position, including a justice's
court position."

(b) As provided in 39-30-103, MCA, "A personnel action
limited to current employees of a specific public entity iden-
tified in subsection [(3) (a) of the rule]}, current employees in
a reduction-in~force pool who have been identified in subsection
{(3) (a) of this rule], or current participants in a federal-
ly-authorized employment program is not an initial hiring.”

(4) “"Reduction-in-work force™ (RIF) means, "A management
action taken for non-disciplinary reasons in which an employee is
laid off from his/her.present posgition. The RIF may take place
for reasons including, but not 1limited to: elimination of
programs; reduction in FTE's; lack of work; lack of funds;
expiration of grants; or reorganization.™

(5) "Scored procedure” means, as provided in 39-29-101(7),
MCA, "a written test, structured oral interview, performance test,
or other selection procedures or a combinatjion of these procedures
that result in a numerical score to which percentage points may
be added," and does not mean non-numerical scoring of procedures.
Non-numerical scoring means assessing the applicant's degree of
success or failure on a selection device or combination of devices
without employing a numerical score, for example, a plus (+) for
superior, a che:xk (/) for satisfactory and a minus (-) for
unsatisfactory.

(6) "Under honorable conditions" means, as provided in
39-29-101(8), MCA, "a discharge or separation from active duty
characterized by the armed forces as under honorable conditions.
The term includes honorable discharges and general discharges but
does not include dishonorable discharges or other administrative
discharges characterized as other than honorable."

(Auth. 39-29-112, MCA; Imp. 39-29-101 et seq., MCA)

RU v LIGIBLE V. N (1) To be eligible to receive
employment preference, a veteran, as defined in 39-29~101(9), MCA,
must:

{(a) be a United Stateg citizen;

(b} score 70 or more percentage points of the total possible
points that may be granted in a scored procedure;
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(c) have been separated under honorable conditions from
active duty in the armed forces; and

(d) have served more than 180 consecutive days on active
duty in the armed forces, other than for traiiing.

(Auth. 39-29-112, MCA: Imp. 39-29-101 ard 39-29-102, MCA)

BLE SA v (1) To be eligible to
receive employment preference, a disabled veteran, as defined in
39-29-101(3), MCA, must: )

(a) be a United States citizen:

(k) score 70 or more percentage point: oy the total possible
points that may be granted in a scored procedare; and

(c) have been separated under hono:able conditions from
active duty in the armed forces. ‘

(2) 2An eligible disabled veteran mus':

(a) have established the present existence of a service-con-
nected disability or be receiving compensation, disability
retirement benefits, or pension because of a law administered by
the veterans administration or a military department; or

(b) have received a purple heart medal. .

(Auth. 39-29-112, MCA; Imp. 39-29-101, and 39-29-102, MCA)

ULE V IGIBLE LIATIVE (1) To be eligible to receive
employment preference, an eligible relative, as defined 1in
39-29-101(4), MCA, must:

(a) be a United States citizen; and

(b) score 70 or more percentage points o the total possible
points that may be granted in a scored procedure.

(2) An eligible spouse must:

(a) be the surviving spouse of a veteran or disabled veteran
who has not remarried; or

(P) be the spouse of a disabled veteran who is incapable of
using his employment preference because the severity of the
disability prevents him from working.

(3) An eligible mother must:

(a) be the mother of a veteran who lost his life under
honorable conditions while serving in the armed forces or the
mother of a service-connected permanently and totally disabled
veteran if:

(i) her husband is totally and permanently disabled; or

(ii) she is the widow of the father c¢f the veteran and has
not remarried.

(4) In order for an eligible relative of a disabled veteran
to receive employment preference, the hirinc atthority must obtain
a signed statement from the disabled veterar that the disabled
veteran is incapable of using his employment preference because
the severity of the disability prevents hin from working.

(Auth. 39-29-112, MCA; Imp. 39-29-101 and 39-29-102, MCA)

RULE VII EMPLOYERS COVERED D POSITIONS COVERED (1) As
provided in 39-29-101(6), MCA, public employer means:
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(a) "A department, office, board, bureau, commission,
agency, or other instrumentality of the executive, legislative,
or judicial branches of the government of this state;

(b) a unit of the Montana university system or a vocation-
al-technical center;

(c) a school district or community college; and

(d) a county, city, or town."

(2) As provided in 39~29-101(5), MCA, positions covered by
the employment preference are "permanent, temporary, or seasonal
positions as defined in 2-18-101, MCA, for a state position or a
similar permanent, temporary, or seasonal position with a public
employer other tian the state. The term does not include:

(a) a state or local elected official;

(b) appointment by an elected official to a body such as a
board, commigsion, committee, or council;

(c) appointment by an elected official to a public office
if the appointment is provided for by law;

(d) a department head appointment by the governor or an
executive department head appointment by a mayor, city manager,
county commissioner, other chief administrative or executive
officer of a local government; or

(e) engagement as an independent contractor or employment
as an independent contractor."

(Auth. 39-29-112, MCA; Imp. 39-29-101, MCA)

VII : REF. (1) As provided in
39-30-102,° MCA, ‘'"whenever a public employer uses a scored
procedure, an applicant for an initial hiring, as defined in
39-30~103, must have added to his score the following percentage
points of the total possible points that may be granted in the
scored procedure:

(a) 5 percentage points if the applicant is a veteran, as
defined in 39-29-101(9), MCA; and

(b) 10 percentage points if the applicant is a disabled
veteran or an elligible relative, as defined in 39-29-101(3) and
(4), MCA.

(2) A disabled veteran who receives 10 percentage points
under 39-29-102(1)(b), MCA, may not receive an additional 5
percentage points under 39-~29-102(1) (a), MCA.

(3) 39-29-101, et seg., MCA does not require a public
employer to use scored procedures for initial hiring of employees.

(4) An agency may use a combination of numerically scored
procedures and non-numerically scored procedures to make a hiring
decision.

(5) When individual scored procedures are used, percentage
points must be added to each scored procedure if the individual
score is used to advance or eliminate applicants. When scored
selection procedures are used in combination to reach a total
score, percentage points must be added to the total score. An
applicant must receive a score of at least 70% of the total
possible score to be eligible for the percentage point preference.

(6) An applicant has 90 calendar days from receipt of notice
of a hiring decision to file a petition in district court. The
public employer shall retain a record of the hiring decision for
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at least 90 calendar days after the notice of the hiring decision
and records may be kept longer at the agency discretion.
Depending on the selection procedures used, the record may
include, but is not limited to the following:

(a) a copy ©f the vacancy announcement or external recruit-
ment announcement;

(b) a record of the selection procedure used to screen job
applicants;

(c) a record of written and oral evaluations of applicants;

(d) a copy of applications that were considered for the
specific vacancy; and

(e} a record of the notice of the hiring decision, the
written request for an enmployer's explanation of the hiring
decision by an applicant, and the employer's written explanation.

(Auth, 39-29-112, MCA; Imp. 39-29-102. MCA)

RULE 1X CLAIMING PREFERENCE ~— DOCUMUNTATION AND VERIFICA-
TION (1) As provided in 39-29-103, MC2, "a public employer

shall, by posting or on the application foim, give notice of the
point preference."

(2) As provided in 39-29-103, MCA, "a job applicant who
believes he is eligible to receive a point »reference shall claim
the preference in writing before the time for Ziling applications
for the position involved has passed." An enployer may provide
a standard form for claiming employment preference. However,
failure to complete such a form does not necate an applicant's
claim for preference, as long as a reasonable and timely claim is
made, as required by 39-29-103, MCA. "Failure to make a timely
preference claim for a position is a complete c¢efense to an action
instituted by an applicant under 39-25-104, }NCA, with regard to
that position."

(3) At the place where applications are received, the hiring
authority or other agency receiving applications shall inform
applicants of requirements for documentation of eligibility for
preference which the applicant may be required to provide to the
hiring authority.

(4) The person claiming eligibility “or employment prefer-
ence 1s responsible for providing all information necessary to
document his claim.

(5)° The hiring authority must obtair documentation of
eligibility for employment preference from ¢ n applicant who claims
preference and who is selected for the vacancy and may require
documentation from others claimlng employment preference.

(6) The hiring authority shall determine when in the
selection process submission of documentation of eligibility for
the preference shall be provided by the applicant. This may be
at the time an offer of employment is made or at an earlier time
specified by the hiring authority.

(7) When appropriate, documentatlon will include the
following or a substitute acceptable to the hiring authority:

(a) from a veteran, disabled veteran, or eligible relative,
a document issued by the department of defanse or equivalent
certification from the U.S. veterans administration listing
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military status, and discharge type, commonly form DD-214 or
military discharge papers;

(b) from a disabled veteran, a document from the U.S.
veteran's administration certifying that the applicant has a
service-connected disability or a document from the department of
defense or the veterans administration indicating the person has
received the purple heart medal;

(c) from an eligible relative of a deceased veteran, a
document from the department of defense or the U.S. veterans
administration certifying the service-connected death of the
member of the armed services:

(d) from the eligible spouse of a disabled veteran, a
document from the U.S. veterans administration certifying the
veteran is disabled, is unable to use the preference because of
the disability, and is married to the disabled veteran in
accordance with Montana law. When the veterans administration
does not certify that the disabled veteran is unable to use the
preference because of the disability, the hiring authority shall
obtain a signed statement from the disabled veteran that he is
incapable of using his employment preference because the severity
of his disability prevents him from working.

(e) from an eligible mother of a deceased or disabled
veteran, a document from the U.S. veterans administration
certifying the service-connected death of the veteran or a
document certifying the veteran has a service-connected permanent
and total disability. The veteran's mother shall also certify in
writing that her husband is permanently and totally disabled or
that her husband is deceased and she has not remarried.

(f) a signed statement by the applicant attesting to U.S.
citizenship. At the time of hire, the applicant must provide
documentation of U.S. citizenship.

(8) All documentation submitted to a public employer, or to
an entity designated to receive applications for a public
employer, in support of the claim of preference shall be con-
sidered confidential.

(9) A pubiic employer may release general information
relating to a successful applicant's eligibility for preference
upon request. T!e information provided should not be specific as
to the nature o7 a disability or other personally identifying
information. Excmples of general information would be "a disabled
veteran" or "an eligible relative."

(10) Applicants shall be notified that intentional mis-
representation of the claim for preference is cause for immediate
discharge, .

(Auth, 39-29-112, MCA; Imp. 39-29-103, MCA)

RU H G s (1) In making a hiring decision,
an agency must be prepared to show that:

(a) appropriate percentage points were added if numerically
scored procedures were used; and

(b) the agency made a reasonable hiring decision.

18-9/28/89 MAR Notice No. 2-2-180



-1367-

(2) Written notice must be given to each applicant claiming
preference who is actually considered by the public employer as
an applicant for a specific position vacancy.

(3) As provided in 39-29-103(3), MCA, "If an applicant for
a position makes a timely written preference claim, the public
employer shall give written notice of its hiring decision to the
applicant claiming preference." The notice siall include whether
the position was filled as the result of the application of
veterans employment preference by the public employer.

(4) Public employers who maintain active application files
or conduct continuous recruitment must give wr’tten notice to each
person claiming preference and whose application is active in
accordance with the employer's selection bprccedures and who is
actually considered for a specific vacancy. !otice must be given
at the time a position vacancy is filled or by the end of each
month in which a position vacancy is filled.

(5) The public employer must maintain a record of which
applicants were notified and the date the notification was sent
for at least 90 calendar days after notification of the hiring
decision,

(Auth. 39-29-112, MCA; Imp. 39-29-103, MCA)

U T 1) =—EN T

(1) As provided in 39-29-104, MCA, "An applicant who
believes he is entitled to but has not been given the point
preference provided in 39-29-102, MCA, may, within 30 days of
receipt of the notice of the hiring decision provided for in
39-29-103, MCA, submit to the public employer a written request
for an explanation of the public employer's hiring decision."

(2) The written request for an explanation shall contain,
but is not 1limited to, such information as is necessary to
determine:

(a) the applicant's name and address;

(b) the applicant is requesting an explanation from the
hiring authority regarding the hiring decision; and

(¢) the position for which the person applied.

(3) As provided in 39-29-104, MCA, "Within 15 days of
receipt of the request, the public employer shall give the
applicant a written explanation." The written explanation shall
contain specific job-related reasons why the person claiming
preference was not hired. The explanation should be dated and
identify the specific position in question. The employer should
safeguard the confidentiality of information he has considered in
accordance with state and federal law and a3 provided in rule IX.

(4) All days are calendar days.

(Auth. 39-29-112, MCA; Imp. 39-29-104, MIA)

RULE XII EXTERNAL PROCEDURES--ENFORCEMENT OF PREFERENCE
(1) As provided in 39-29-104, MCA, "After following the

procedure in 39-29-104, MCA, the applicant may, within 90 days
after receipt of notice of the hiring decisicn, file a petition
in the district court in the county in which his application was
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received by the public employer. The petition must state facts
that on their face entitle the applicant to a point preference."

(2) External enforcement of the point preference in district
court is provided for in 39-29-104, MCA,

(3) All days are calendar days.

(Auth. 39-23-112, MCA; Imp. 39-29-104, MCA)

RULE XIII RETENTION DURING REDUCTION IN FORCE (1) During
a reduction in woark force, a public employer shall retain over all
others a veteran. a disabled veteran or an eligible relative who:

(a) has similar job duties and qualifications;

(b) has not bheen rated unacceptable under a performance
appraisal system; and

(c) has the same or greater length of service. Length of
service means continuous employment by an individual public
enployer as listed in rule VII,

(2) A disabled veteran with a service-connected disability
of 30% or more shall be retained over other veterans, disabled
veterans and eligible relatives.

(3) It will be the responsibility of the employee to claim
preference in retention. An employee who claims preference in
retention as a veteran, a disabled veteran, a 30% disabled veteran
or an eligible relative shall document eligibility in the same
manner required in rule IX for the claim of preference for initial
hiring. )

(4) As provided in 39-29-111(3), MCA, the preference in
retention does not apply to a position covered by a collective
bargaining agreement,

(Auth. 39-29-112, MCA; Imp. 39-29-111, MCA)

3. The Legislature has mandated the adoption of rules by
the department of administration to administer veteran's employ-
ment preference. The rules are reasonably necessary because they
will create uniform procedures for consistent administration of
the preference by covered public enmployers. The rules are
necessary to explain how to claim and document preference to
eligible veterans, disabled veterans, and eligible relatives.

4. Interested parties may submit their data, views, or
arguments concerning adoption of the rules in writing to: Laurie
Ekanger, Administrator, State Personnel Division, Department of
Administration, Room 130, Mitchell Building, Helena, Montana
59620, no later than October 27, 1989.

5. Lewis Smith, associate legal counsel, Department of
Administration, Mitchell Building, Helena, Montana 59620, has
been designated to preside over and conduct the hearing.

6. The authority of the agency to make the proposed
amendment is based on 39-29-112, MCA, and the rules implement
39-29-101 et seq., MCA.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the vepeal of ) NOTICE OF PUBLIC HEARING ON
ARM 2.21.1415, 2.21.1416, ) THE REPEAL OF ARM 2.21.1415,
2.21.1426, and the amendment of ) 2.21.1416, 2.21.1426, AND THE
ARM 2.21.1412, 2.21.1413, )} AMENDMENT OF ARM 2.21.1412,

2.21.1414, 2,21.1417, 2.21.1418,) 2.21.1413, 2.21.1414,
2.21.1421, 2.21.1423, 2.21.1424,) 2.21.1417, 2.21.1418,
2.21.1425, 2.21.1429, relating ) 2.21.1421, 2.21.1423,

to Veteran's and Handicapped ) 2.21.1424, 2.21.21425,
Person's Employment Preference. ) 2.21.1429, RELATING TO

) VETERAN'S AND HANDICAPPED

)} PERSON'S EMPLOYMENT PREFERENCE

TO: All Interested Persons.

1. on October 23, 1989, at 12:15 p.m., at the Department
of Social and Rehabilitation Services Auditorium, SRS Building,
111 Sanders Street, Helena, Montana 59620, a public hearing will
be held on the repeal of ARM 2.21.1415, 2.21.1416, 2,21,1426, and
the amendment of ARM 2.21.1412, 2.21,1413, 2.21.1414, 2.21.1417,
2.21.1418, 2.21.1421, 2.21.1423, 2.21,1424, 2.21.1425, 2,21.1429
relating to Veteran's and Handicapped Person's Employment
Preference.

2. The rules to be repealed are found at pages 2-782,
2-783, and 2-792 of the Administrative Rules of Montana.

3. The proposed rule amendments provida as follows:

2.2).14 QRT_TIT (1) This policy may be cited as the

veterapte—and handicapped person's employment preference policy.
(Auth. 39-30-106, MCA; Imp. 39-30-101 et seqg., MCA)

413 POLICY AND O TIVES (1) It is the policy of
the State of Montana, executive, legislative and judicial
branches, and covered local governments to provide preference in
employment to eligible disabled—vetexra
handicapped persons and certain spouses, when they are substan-
tially equal in qualifications to others applying for initial
appointments to positions.

(2) It is the objective of this policy to establish uniform
practices and procedures for the administration of the preference
by all public employers covered by the wetweranis—and handicapped
person's employment preference act, 39-30-101, et seq., MCA.

(Auth. 39-30-106, MCA; Imp. 39-30-101 et seq., MCA)

2.21.1414 GENERAL EL G BI (1) As—provided—in
o - -t P ‘. &80 - a2 H i 12 B G =
or "No handicapped person g; gL g;ple sgousg is entitled to
receive employment preference as provided in 39-30-201, 'MCA,
unless:
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(a) through (d) Remains the same.
(Auth. 39-30-106, MCA; Imp. 39-~30-101 et seq., MCA)

2,21.1417 ELIGIBLE SPOUSE (1) Remains the same,
(2) As provided in 39-30-103, MCA, an eligible spouse iss

"the spouse of:
fa—Uthe unrerarried-surviving spouse-of-a-veteran-who—died

{iii} a handicapped person determined by the United States
veterans administration or department of social and rehabilitation
services to have a 100% disability who is unable to use his
employment preference because of his disability."

(3) The spousal relationship will be determined by the

department of social and
rehabilitation services in accordance with Montana law.

(Auth. 39-30-106, MCA: Imp. 39-30-101 et seq., MCA)

421 PLOYERS COVERED (1) Public employers covered
by the voterante-and handicapped person's employment preference
act, 39-30-101 et seq., MCA, are, as provided in 39-30-103, MCA:

(a) through (2) Remains the same.
(Auth. 39-30-106, MCA; Imp. 39-30-101 et seq., MCA)

.1423 APP G P ENC (1) Remains the same.

(2) A preference-eligible applicant who is a dicabled
vateran—or handicapped person shall be hired over any other
preference-eligisle applicant with substantially equal qualifica-
tions when the :ipplicant also meets the requirements of (1) (a)
and (b) of this rule.

(3) through (6) Remains the same.

(7) The public employer, covered by the weteranle -and
handicapped person's employment preference act (39-30-101 et seq.,
MCA), has the burden of proving by a preponderance of the evidence
that the employer made a reasonable determination of the ap-
plicant's qualifications for the position and that substantially
equally qualified applicants were afforded preference.

(8) Remains the same.

(Auth. 39-30-106, MCA; Imp. 39-30-101 et seq., MCA)
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2.21.1424 CLAIMING PREFERENCE - DOCUMENTATION AND VERIFICA-
TION (1) As provided in 39-30-206, MCA, "a public employer
shall, by posting or on the application form, give notice of the
preferences that 39-30-101, et seq., MCA, (the w»eaterarlec—and
handicapped person's employment preference act) provides in public
employment.” The notice shall appear at the vlace where applica-
tions are received.

(2} through (6) Remains the same.

(7) Where appropriate, documentation will include the
following or an acceptable substitute:

oF—a document from the department of social and rehabllitation
services certifying that the applicant is eligible for preference
as a handicapped person.

(b} from an eligible spouse of a handicapped person,
a document from the department of sociezl and rehabilitation
services certifying the handicapped person is totally disabled,
is unable to use the preference because of the disability, and is
married to the eligible spouse in accordance with Montana law.
The spousal relationship will be certified for not more than 1
year.

{9+ (<l a statement signed by the &ppl.icant attesting to
U.S. citizenship, and Montana or local residency.,—and-nop=retired
status+~——Where—the hiring-authority has—reason—to—guestion—the
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to7—a—h+;th_se;t+#4eatoTuvete:—;eg*st;ab&on—eafdf—o*—aatufa;4aa-
t&on—papa:sr t the time of hire, the applicant must provide
documentation g U,S, c;;;zensnig, For Montana residency, such
evidence may include, but is not limited to, payment of state of
Montana income tax, Montana driver's license, vehicle registra-
tion, or hunting and fishing license.

(8) Remains the same.

£16} (9) A public employer may release general information
relating to a successful applicant's eligibility for preference
upon request. The information provided should not be specific as
to the nature of the disability or other personally identifying
information. Examples of general information would be “%a disabled
weteran,! "an eligible spouse of a totally disabled person," or
"a handicapped person."

£33} (10) Remains the same.
(Auth. 39-30-106, MCA; Imp. 39-30-101 et seq., MCA)

2.21.31425 DURATION OF PREFERENCE (1) Subject to provisions
of 39-30-203, MCA, a handicapped person as described in ARM
Jicabled 3 sbed— 3 2,21, 14

2.21.1418,
qualifies for enmployment preference as long as the disabling
condition persists.

(2) 'The spouse of a 100% handicapped person as described in
ARM 2.21.1417,
i i qualifies for employment preference as

long as:

(a) the 100% handicapped person er-100%-disabled-veteran is
unable to use the preference due to the severity of the disabling
condition; and

(b) the spousal relationship continues. Continuation-of-the

(Auth. 39-30-106, MCA; Imp. 39~30-103 and 39-30-203, MCA)

2.21.1426 - Shall be repealed.
2.21.1427 and 2,21.1428 - Remain the same.
18-9/28/89 MAR Notice No. 2-2-180



-1373-

21.1429 TERN, PROC R =~ ENFORCEMENT O R. NC

(1) As provided in 39-30-207, MCA, "an applicant who
believes he has not been accorded his rights under the veteranlec
and handicapped person's employment preference act, 39-30-101,
et seq., MCA, may, within 30 days of receipt of the notice of the
hiring decision, submit to the public employer a written request
for an explanation of the public¢ employer's hiring decision.®

(2) Remains the same.

(3) As provided in 39-30-207, MCA, "Within 15 days of
receipt of the request, the public employer shall give the
applicant a written explanation." The written explanation shall
contain specific job-related reasons why the person claiming
preference was not hired. The explanation should be dated and

identify the spec1f1c position in question. [he-public-omployer
ified i1 iy

2 3 The employer should
safeguard the confxdentlallty of 1nformatlon he has considered in
accordance with the state and federal law and as provided in ARM
2.21.1424.

(4) Remains the same.

(Auth. 39-30-106, MCA; Imp. 39-30-206 and 39-30-207, MCA)

2.21.31430 through 2.21,1432 - Remain the same.

4, It is reasonably necessary to amend or repeal these
rules because 39-30-101 et sedq., MCA, has been amended to remove
references to veterans and disabled veterans. The amendments or
repealed rules delete similar references.

5. Interested parties may submit their data, views, or
arguments concerning adoption of the new rules in writing to:
Laurie Ekanger, Administrator, State Personnel Division, Depart-
ment of Administration, Room 130, Mitchell Building, Helena,
Montana 59620, no later than October 27, 1989.

5. Lewis Smith, associate legal cuounsel, Department of
Administration, Mitchell Building, Helena, VMontana 59620, has
been designated to preside over and conduct the hearing.

6. The authority of the agency to make the proposed
amendment of new rules is based on 39-30-106, MCA, and the rules
implement 39-30-101 et seq., MCA.

Dave Ashley, Aﬁgéhg Director
Department of inistration

Certified to the Secretary of State September 18, 1989.
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BEFORE THE DEPARTMENT OF AGRICULTURE

OF THE STATE OF MONTANA

NOTICE OF PROPOSED
ADOPTION OF NEW
RULES RELATING TO
THE PRODUCTION OF
MINT

NO PUBLIC HEARING
CONTEMPLATED

In the matter of the proposed
adoption of rules relating to the
production of mint

TO: All Interested Persons

1. On October 30, 1989, the Department of Agriculture
proposes to adopt new rules relating to the production of
mint,

2. The proposed new rules will read as follows:

R . C Al

{1) The Montana mint committee hereby adopts and
incorporates. the organizational rules of the department of
Agriculture as listed in Title 4, Chapter 1 ARM.

Auth: 2-4-201 McA Imp: 2=-4-201 MCA
RULE II. COMMITTEE PROCEDURE

(1) The HMontana mint committee herein adopts and
incorporates the model procedural rules with any exceptions,
modifications and additions thereto, as the Committee may
from time to time adopt.

Auth: 2-4-201 MCA Imp: 2-4-201 MCA
RULE III. FIELD INSPECTION
(1

Each grower must make application for field
inspectlon on all mint grown in Montana before June 1 of each
year. This application shall include:

(a) Name and complete mailing address of the grower.

(b) Field maps identifying;

{i) field by number,

(ii) acres in each field, and

(iii) type of mint grown in each field.

(¢c) Date of anticipated harvest.

(2) Inspection for verticillium wilt must be completed
before any harvesting starts.

(3) 1Inspection for identification of nematode damage
must be done after harvest has completed.

Auth: 80-11-403 MCA; Imp: 80-11-411 MCA
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U v ON

(1) As prescribed in 80-11-412 MCA, the assessment fee on
all mint oil produced in this state from the 1989 crop shall
be 10 cents a pound. As allowed by statute, the committee
sets the fee at 12 cents a pound for all mint oil produced in
Montana.

Auth: 80-11-403 MCA Imp: 80-11-412 MCA

v Ci

(1) Each first purchaser of mint oil shall maintain an
accurate record of all mint oil handled, packed, shipped or
processed by him. These records shall contain the following
information:

(a) Name and Address of every grower;

{b) Number of pounds of mint oil in each transaction;

(c) Date of each transaction;

(d) Type of mint oil.

Auth: 80-11-403 MCA Imp: 80-11-416 MCA

v N N QUIRED

(1) Every person acting as a first purchaser shall
have obtained a license from the committee before doing any
business in Montana.

(2) Failure to comply with reporting requirements as
prescribed in 80-11~-414 MCA, or any other requirements impos-
ed by Title 80, Chapter 11, shall be grounds for question of
good character and licensing may be withheld or revoked by
the committee until such provisions are complied with.

Auth: 80-11-403 MCA Imp: 80-11-414 and 80~-11-417 MCA

3. The reason for the proposed rules is to generally
implement HB 360 adopted in the 1989 Montana Legislative
Session, and to provide for organizational and procedural
rules.

4. Interested persons may submit their data, views, or
arguments concerning the proposed adoptior in writing to the
Department of Agriculture, Capitol Station, Helena, Montana
59620-0201, no later than October 27, 1989.

5. If a person who is directly affected by the
proposed adoption wishes to express his data, views or
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit this request
along with any comments he has to the Department of
Agriculture, no later than October 27, 1989.

6. If the Department receives request for a public
hearing on the proposed adoption from either 10% or 25,
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whichever is less, of those persons who are directly affected
by the proposed adoptions, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from any association having no less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register and mailed to all
interested persons.

B g S

W. Ralph Peck, Deguty Director
Department of Agriculture

Certified to the Secretary of State, September 18, 1989
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE FINANCIAL DIVISION

In the matter of the proposed ) NOTICE OF ['UBLIC I[IEARING ON
adoption of a new rule pertain- ) TIIE PROPOSED ADOPTION OF
to investment securities ) NEW RULE I. INVESTMENT

) SECURITIES

TO: All Interested Persons:

1. On October 20, 1989, at 9:00 a.m., a public hearing
will be held in the downstairs conference room of the
Department of Commerce building, 1424 - 9th Avenue, Helena,
Montana, to consider the adoption of the above-stated rule,

2. The proposed new rule will read as follows:

"I. INVESTMENT SECURITIES (1) Subject to such
further policies, restrictions, and approvals as its board
of directors shall set forth in its investment policy, a bank
may purchase, sell, and hold investment securities which are
obligations in the form of bonds, notes or debentures under
the following conditions:

(a) Without limitation if such securities are:

(i) general obligations of the United States
government or any state or territorial government or any
agency of such governments; or

(ii) guaranteed as to principal and interest by such
governments; or

(iii) if redemption of such securities is pre-funded
with the proceeds therefor invested in securities which may be
held without limitation;

(b) Up to forty (40) percent of the unimpaired capital
and surplus of the bank if the securities ace:

(1) general obligations of a single obligor domiciled
within the United States which is authorized t> levy taxes; or
(i1) secured by the pledge or assignnenc of tax

receipts gsufficient to pay the principal and interest of such
securities as they become due; or

(iii) the revenue obligations of a political subdivision
authorized to establish utility fees where suc: tax levies or
fees are pledged to and are sufficient to pay .he principal
and interest of the securities as they becone iue;

(¢c) Up to twenty (20) percent of the ban<'s unimpaired
capital and surplus if the securities issued b political
subdivisions are rated in the three highest ra-ing categories
by either "fitch," "moody's," or "standard and poors”.

{d) Securities (1)(a)(i) and (ii) are se-urities that
are expressly permitted by section 32-1-433, MIA.

(2) With the exception of revenue obligations listed in
paragraph (1)(b)(iii) above, where the repayment or revenue
obligations is dependent upon rentals or other fees payable to
a political subdivision by a nongovernmental unit, the obligor
shall be deemed to be the nongovernmental unit responsible for
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the payment of such rentals or other fees and guarantor of
such payments.

(3) No bank having unimpaired capital and surplus of
less than $5,000,000 shal]l underwrite or otherwise participate
as principal in the marketing of securities except for the
account of and upon specific instructions from its customer.
Notwithstanding the limitations of section (1) of this rule,
banks having an unimpaired capital and surplus of $5,000,000
or greater may underwrite or otherwise participate in the
marketing of any securities which such banks could purchase
for their own account provided:

ta) Accounting and other records of trading in such
securities are maintained separate and apart from accounting
and other records relating to purchases of securities for the
bank's own account;

(b) The board of directors of the bank adopts operating
policies which are reviewed at least annually regarding the
types and guality of securities to be traded, holding periods
for securities and inventory, limitations on the amount of
securities to be carried in the name of a single obligor, and
guidelines relative to disposition of securities subject to
adverse market changes; and

(c) Credit memoranda or prospectus and independent audit
reports covering the three years immediately preceding the
date of the most recent underwriting are reviewed.

(4) A bank may hold asset-backed securities repayable in
both interest and principal which are issued under:

(a) governmentally-sponsored programs which are fully
collateralized by obligations fully guaranteed as to principal
and interest by a governmental entity to the same extent of
direct obligations of the governmental entity granting the
guarantee; or

(b) private programs which are fully collateralized by
obligations fully guaranteed as to principal and interest by
a governmental entity to the same extent as direct obligations
of the governmental entity granting the guarantee; or

(¢) Up to twenty (20) percent of the bank's unimpaired
capital and surplus on other private bonds, notes or
debentures provided any issue is in registered form and
matures in not more than five (5) years. Any such private
issues must be rated in the top three rating bands by "fitch,"
"moody's,” or "standard and poors.”

(d} The aggregate investment in such private issues by
all issuers shall not exceed fifty (50) percent of a bank's
unimpaired capital and surplus,

(5) Nothing contained herein shall permit the purchase
of investments in the form of:

(a) stripped or detached interest obligations associated
with any security which otherwise constitutes a permissible
investment under the provisions of this rule; or

{b) futures, forwards, and option contracts; or

(c) short sales on a permissible investment; or

(d) stripped mortgage backed securities in the form of
interest-only or principal-only strips; or
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(e) residual interest in any asset-back>d security.”
Auth: Sec. 32-1-433, MCA; IMP, Sec. 32-:-433, MCA

REASON: This rule is being proposed to implement House Bill
218, which is Chapter 199, Laws of 1989, This enactment
amended section 32-1-433, MCA.

3. 1Interested persons may submit their data, views
or arguments either orally or in writing at the hearing.
Written data, views or arguments may also be submitted to
the Financial Division, 1520 East Sixth Avenue, Lee Metcalf
Building, Room 50, Helena, Montana 59620, no later than

October 26, 1989.
4. Annie M. Bartos, Helena, Montana, has been designated

to preside over and conduct the hearing.

FINANCIAL DIVISION

N &//
MICHAEL L. LETSON, DIRECTOR
DEPARTMENT OF CCMMERCE

Certified to the Secretary of State, September 18, 1989,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE TIIE STATE BANKING BOARD

In the matter of the proposed ) NOTICE OF PROPOSED ADOPTION

adoption of a new rule pertain- ) OF NEW RULE I APPLICATION

to establishment of new branch ) PROCEDURE FOR A CERTIFICATE

banks ) OF AUTHORIZATION TO ESTAB-
} LISH A NEW BRANCH

TO: All Interested Persons:

1. On October 20, 1989, at 9:00 a.m,, a public hearing
will be held in the downstairs conference room of the
Department of Commerce building, 1424 - 9th Avenue, Helena,
Montana, to consider the adoption of the above-stated rule,

2. The proposed new rule will read as follows:

"I, APPLICATION PROCEDURE FOR A CERTIFICATE OF
AUTHORIZATION TO ESTABLISH A NEW BRANCH (1) An existing
state-chartered bank shall file with the department of
commerce an application to the state banking board for a
certificate of authorization to establish and operate a new
branch bank.

(2) The applicant shall publish notice of intent to
establish a branch bank. This notice shall be published in
a newspaper of general circulation in the community or
communities where the main office of the bank and proposed
branch bank are located, or, if there is no such newspaper in
the community, then in the newspaper of general circulation
published nearest thereto. Publication shall be made at least
once each week on the same day for five consecutive weeks,
and when published in a daily newspaper, one additional
publication shall be made on the thirtieth day from the date
of the first publication. The application shall be mailed or
delivered to the department of commerce not more than thirty
(30) days subsequent to the first publication of notice.

(3) The application shall contain the following
information:

fa) the exact corporate name and address of the
applicant bank;

(b} the exact location of the proposed branch site,
including street address (unless one has not been assigned the
location};

(c) the name of the proposed managing officer, if known,
with resume of qualifications, banking experience and personal
history in compliance with ARM 8.87.302(1) and (2);

(d) a summary of the evidence demonstrating a persuasive
showing or reasonable public necessity and demand for a
banking facility at the proposed location as required by ARM
8.87.301;

(e} an estimated operating statement, deposit volume,
and loan volume in the branch at the end of each of the first
three years;
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(f) a statement of proposed expenditures for premises,
fixtures, furniture and equipment;

(g) a detailed list of banking services that will be
offered the community to be served by the new branch;

(h) details concerning any involvement in the proposal
by an insider (a director, an officer, or a shareholder who
directly or indirectly controls 5 or more percent of the
applicant's outstanding voting stock, or the associates or
interests of any such person) of the bank, including any
financial arrangements relating to fees, the acquisition of
property, leasing of property and constructior. contracts;

{i) the name and address of and the date of publication
in the newspaper which the required notice is published.

(4) An application fee of two thousand dollars
($2,000) shall be paid to the state of Montana at the time of
application and thereafter shall not be refundable in whole or
in part.

(5) 1In the event that an application is incomplete in
any respect, or if additional information is required, the
applicants will be s0 notified by the department and allowed
up to thirty (30) days in which to perfect the application or
provide additional information. An extension of this thirty
(30) day period may be obtained from the department by showing
good cause why it should be so extended. The state banking
board may delay processing, including extending the comment
period, for good cause. Processing will be completed no
earlier than the 15th day, or generally not later than the
45th day, following the date of the last required publication.

(6) The state banking board will consider all comments
received relevant to the application and may take final action
by a duly noticed telephone conference call with a quorum of
the board participating.

(7) The form for applying for a certificate of
authorization may be obtained from the Commissioner of
Financial Institutions, Department of Commerce, 1520 East
Sixth Avenue, Lee Metcalf Building, Room 50, Helena, Montana
59620-0542.

(8) This rule will be effective January 1, 1990."

Auth: Sec. 32-1-202, 32-1-203, MCA; IMP, Sec. 32-1-203,
32-1-372, MCA

REASON: This rule is being proposed to implement House Bill
151, which is Chapter 322, Laws of 1989, This enactment
amended sections 32-1-202, 32-1-203 and 32-1-372, MCA.

3. Interested persons may submit their data, views
or arguments either orally or in writing at the hearing.
Written data, views or arguments may also be submitted to
the Financial Division, 1520 East Sixth Avenue, Lee Metcalf
Building, Room 50, Helena, Montana 59620, no later than
October 26, 1989,

MAR Notice No. 8-87-6 18-9/28/89



-1382~

4. Annie M, Bartos, Helena, Montana, has been designated
to preside over and conduct the hearing.

STATE BANKING BOARD

AEL L. LETSON, DIRECTOR
PARTMENT OF COMMERCE

Certified to the Secretary of State, September 18, 1989.
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS
OF THE STATE OF MONTANA

In the matter of the proposed )

adoption of Rules I through VI ) NOTICE OF PUBLIC
regarding Paddlefish Egg ) HEARING
Donations, Marketing and Sale )

TO: Al)l interested persons:

1. On October 23, 1989, at 7:00 o'clock p.m., a public
hearing will be held in the Community Room of the Dawson County
Courthouse, 207 West Bell at Glendive, Montari to consider the
adoption of these rules.

2. The proposed rules do not replace or modify any section
currently found in the Administrative Rules of Montana.

3, The rules as proposed to be adopted oruvide as follows:

RULE I DEFINITIONS (1) For purposes of this section, the
following definitions apply:

{(a) "Roe" means paddlefish eggs removed fi-om the fish prior
to processing;

(b) "Caviar" means roe washed, screened, cooled and salted;

(c) "Processing” means the washing, sc¢reening, cooling and
salting or roe,
AUTH: Section 87-4-601, MCA; Ch. 409, L. 1989
IMpP: Section 87-4-601, MCA

RULE II SELECTION OF CORPORATION AND NOTICING (1) The fish
and game commission will select a nonprofit corporation duly
incorporated and certified under the Montana Nonprofit
Corporation Act to receive paddlefish roe donations and process
and market the roe as caviar, A purpose of the nonprofit
corporation as stated in its articles of incorporation shall be
to generate funds for use by the department for benefitting the
paddlefish fishery and to fund historical, cultural, recreational
and fish and wildlife projects as selected by the advisory
committee appointed by the commission pursuant to section 87-4-
601(3)(D)(II), MCA. The selection will be made from proposals
submitted by qualified organizations according to criteria set
forth in this section.

(2) A public notice of the intent and details of the
paddlefish roe donation and marketing program will be issued in
all local, dailly and weekly newspapers within the lower
Yellowstone river drainage in Montana and in the major statewide
newspapers. The notice will include a request for proposals from
qualified organizations, proposal due dates, selection process
time frames and a list of minimum eligibility criteria as well
as other criteria that should be included in proposals.

AUTH: Section 87-4-601, MCA; Ch. 409, L. 1989
IMpP: Section 87-4-601, MCA
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RULE III CRITERIA IN SELECTING NONPROFIT CORPORATION

(1) The commission shall consider the following criteria
in selecting a corporation for conducting paddlefish roe donation
and marketing program:

(a) overall feasibility of the corporation's proposal;

(b) estimated resource and public benefits;

(c) capability to operate the paddlefish roe donation
program including:

(i) ability to maximize resource utilization without
encouraging over harvest;

(ii) knowledge of collecting, processing and marketing the

roe;

(111) ability to successfully operate during the
paddlefish season and process up to 300 fish per day;

(iv) ability to distinguish legally captured fish;

(d) corporation's ideas for use of the funds generated from
the sale of the paddlefish roe;

(e) impacts of the proposed operations on the resource;

(f) burden of the proposed operations on department
administration and enforcement;

{g) benefits of the proposed operations to the local
community;

(h) compliance with all local and state food processing and
health laws; and

(1) feasibility of the corporation's plan for marketing and
processing.
AUTH: Sectlon B7-4-601, MCA; Ch. 409, L. 1989
IMP: Section 87-4-601, MCA

RULE IV OPERATING PLAN (1) A general operating plan shall
be submitted with the proposals. The plan should include the
following:

(a) fish and egg handling and record keeping procedures;

(b) precautions to be taken to avoid wasting the resource;

(c) the mechanism for securing eggs from only freshly
caught legally taken fish;

(d) a plan for processing and marketing the roe;

(e) use and selection of subcontractors if subcontractors
are to be used;

(f) details on how the corporation intends to encourage
donations of roe from the paddlefishermen; and

(g) proposed times and sites and other conditions under
which eggs will be collected.

AUTH: Section 87-4-601, MCA; ch., 409, L. 1989
IMP: Section 87-4-601, MCA

RULE V. RECORDS (1) The selected corporation shall be
required to keep the following records which will be available
for department inspection upon request.
cak (a) the daily total number of fish from which roe are

aken;

(b) recording tag numbers and angler's names from legally
taken fish;

(¢) the daily total weight of roe collected;
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(d) the daily total weight of roe prozessed;

(e} the total value of roe or caviar szold; and .

(£) the daily total expenses incurred including operation
costs and salariles.
AUTH: Section 87-4-601, MCA; Ch., 409, L. 1989
IMP: Section 87-4-601, MCA

RULE VI PERMIT (1) The organization submitting the best
proposal as determined by the commission will be issued a permit
from the department to operate the paddlefish roe donation
program, The permit will be conditioned to require operation as
proposed and as required by these rules. The permit shall
terminate June 30, 1993. If the statutory authority is extended
to allow for continuation of the program, the department may
extend the permit or initiate the selection process again.

(2) fThe commission may revoke the permit if it determines
that:

(a) permit conditions have been violated;

(b) corporate assets are being misapplied or wasted; or

{c) that the corporation 1is unable to carryout Iits
purposes.

AUTH: Section 87-4-601, MCA; Ch. 409, L, 198¢
IMp: Section 87-4-601, MCA

4. Section 87-4-601, MCA as amended by Chapter 409, L.1989
directs the Department to develop rules for the paddlefish egg
donation, marketing and sales program.

5. Interested parties may submit tleir data, views or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also ke submitted to Fred
Robinson, Staff Attorney, Department of Fish, Wildlife and Parks,
1420 Bast Sixth, Helena, Montana, 59620, no later than October
31, 1989.

6. Fred Robinson, Staff Attorney, has been designated to
preside over and conduct the hearing.

7. The authority of the agency to adopt the proposed rule
is based on section 87-4-601, MCA, and the rule implements
section 87-4-601, MCA.

K. L. Cool, Director
Montana Department of
Fish, Wildlife and Parks

certified to the Secretary of State _ September 18 , 1989.
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS
OF THE STATE OF MONTANA

In the matter of the adoption )
of Rules for Upland Game Bird ) NOTICE OF PUBLIC HEARING
Habitat Enhancement Program )

T0: All interested persons

1. On the following dates, at the locations given, the
Department of Fish, Wildlife and Parks will hold public hearings
to consider the adoption of proposed new rules I through VI.

(1) Monday, Octobexr 23, 1989 at 7:00 o'clock p.m., at
Department Headquarters, 3201 Spurgin Road, Missoula, Montana.

(2) Tuesday, October 24, 1989, 7:00 o'clock p.m., at the
new Department Headquarters, 2300 Lake Elmo Drive, Billings,
Montana. -

(3) Wednesday, October 25, 1989, at 7:00 o'clock p.m., at
Department Headquarters, 4600 Giant Springs Road, Great Falls,
Montana.

(4) Thursday, October 26, 1989, at 7:00 o'clock p.m., at
Glasgow Elk's Lodge, 309 2nd Avenue S., Glasgow, Montana,

2, The proposed rules 3o not replace or modify any section
currently found in the Administrative Rules of Montana.

3. The rule as proposed to be adopted provides as follows:

RULE I PROJECT APPLICATIONS (1) The department may
authorize organizations or individuals to participate in the
Upland Game Bird Habitat Enhancement Program following
submission of a written application describing the proposed
project on forms provided by the department and a review of that
application. All applications must include and/or be accompanied
by the following information:

{(a) name of the organization or individual applying;

(b) name of the person in charge of the organization's
proposed upland game bird habitat enhancement project;

(c) the applicant's current mailing address;

(d) the applicant's current telephone number;

(e) the legal description of the project site;

(f) clear evidence of either ownership of the project site
or landowner's permission if the project site 1s not owned by the
applicant;

(g) a habitat map specifying percentages of nesating cover,
winter cover and feeding areas or a (Soll Conservation Service)
Conservation Plan covering the land on which the project would
occur;

{h) the number of acres included 1in the proposed
enhancement project;

(1) description of the proposed enhancement project
including: agricultural activities, grazing management, tree and
shrub plantings, seed mixtures and fencing; and
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(3) any other information deemed relevant by the department
and requested on the project application form.
AUTH: 87-1-249, MCA IMP: 87-1-248

RULE II PROJECT REQUIREMENTS (1) Projects must meet the
following requirements before the department may authorize
participation in the program:

(a) projects must be designed to establish  or improve
nesting cover, winter cover and feeding areas;

{b) projects must be designed to provide at least 10%
winter cover, 10% suitable nesting cover and 25% food sources;

{¢) projects must he located within z minimum of 100
contiguous acres under the ownership of the applicant or the
person authorizing the project. Projects within smaller parcels
will be considered on a case-by-case basis and may be authorized
if the acreage involved is critical habitat or if adjacent lands
can be combined to increase the effective area of habitat
improvements;

(d) all projects must be implemented through lease,
conservation easement or by department cost-sharing with the
landowner, project sponsor, or a federal cost share program;

(e) projects which require the department to purchase fee
title to lands will not be considered; and

{f) all projects on private lands must bhe open to public
hunting for the duration of the project. Reasonable use
limitations may be allowed; however, user fees may not be
changed. Projects located within a leased or commercial hunting
operation will not be considered.

AUTH: 87-1-249, MCA IMP: 87-1-248

RULE III PROJECT REVIEW AND APPROVAL (1) Enhancement
activities will be reviewed and prioritized based on current
species distribution and the potential to increase numbers of
upland game birds. .

(2) Priority will be given to projects on private lands;
however, activities on public. land will be considered for
cooperative cost-share projects.

(3) BApproved projects will be funded on a first come, first
served basis.

(4) Projects may not interfere with or duplicate other
state or federal assistance programs. However, projects specific
to the matching portion of other state or federal assistance
programs will be considered.

AUTH: 87-1-249, MCA IMP: 87-1-248

RULE IV REPORTING REgUIREMENTS (1) Any person or
organization authorized to implement an upland game bird habitat
enhancement project must, within 60 days of completion of all
authorized activities, file a written report with the department
on forms provided by the department. All reports must include
the following:

(a) The number of acres enhanced;

(b) Specific enhancement activities accomplished;

(c) Species of plantings used;
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(d) Costs by activity;

{(e) Any other information deemed relevant by the department
and requested on the project report form; and

(f) Verification of on-site inspection by Department

personnel.
(2) The department will assist with preparation of reports.,
AUTH: 87-1-249, MCA IMP: 87-1-248

RULE V__PAYMENT BY DEPARTMENT {1) The department will
compensate individuals or organizations by cost sharing the
actual c¢osts incurred for completed upland game bird habitat
enhancement projects as set forth on a contract. The
department's share, not to exceed 100%, will be negotiated on an
individual project basis for cost-sharing projects. On cost-
share projects, the department will not pay for federal costs
received from such programs. The department will reimburse the
landowner for up to 100% of his share of the Agricultural
Stabilization and Conservation Service (ASCS) cost-share
programs.

(2) The department may compensate individuals or
organizations for upland game bird habitat enhancement activities
accomplished through a lease, up to the fair market value of the
lease, The organization or individual will be compensated only
if the organization or individual holds title to the specified
property.

(3)

The department may compensate individuals or
organizations for wupland game bird habitat enhancement
accomplished through a conservation easement, up to the fair
market value of the easement. The organization or individual
will be compensated only if the organization or individual holds
title to the specified property.

(4) For qualified upland game bird habjitat enhancement
projects sponsored by 1individuals or organizations, the
department may reimburse the sponsor for up to three-fourths of
the cost of the project.

AUTH: 87-1-249, MCA IMP: 87-1-248

RULE VI EFFECT OF RULE VIOLATIONS (1) Any person or
organization found in violation of any of the upland game bird
enhancement rules will be disqualified from further participation
in the program and will be required to reimburse the department
for compensation received.

AUTH: 87-1-249, MCA IMP: 87-1-248

4. Section 87-1-249, MCA as amended by Chapter 232, L.1989
directs the Department to develop rules for the administration
of the upland game bird enhancement program.

5. Interested persons may present their data, views or
arguments either orally or in writing, at the hearings. Written
data, views or arguments may also be submitted to Don Childress,
Administrator, Wildlife Division, Department of Fish, Wildlife
and Parks, 1420 East Sixth, Helena, Montana, 59620, no later than
October 31, 1889,
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' 6. Bob Martinka, Don Childress and Eileen Shore have been
designated to preside over and conduct the hearings.

K. T. Cool, Director £
Montana Department of Fish,

Wildlife, and Parks

Certified to the Secretary of State September 18 , 1989.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF PROPQSED REPEAL

In the matter of the repeal of
OF RULE 16.10.606

)
rule 16.10.606 concerning the )
temporary licensing of tourist )

) NO PUBLIC HEARING

) CONTEMPLATED

) (Food and Consumer Safety)

homes during the Montana
Centennial Cattle Drive

To: All Interested Persons

1. On October 28, 1989, the department proposes to repeal
rule 16.10.606, a temporary rule concerning the licensing of
tourist homes during the Montana Centennial Cattle Drive.

2. The repeal of rule 16.10.606 is necessary because the
rule is temporary and applies to a one-time event, the Montana
Centennial Cattle Drive, which occurred on September 4-9, 1989.

3. The rule proposed to be repealed can be found on pages
720-721 of the Montana Administrative Register.

4. If persons directly affected by the proposed action
wish to express their data, views, and arguments orally or in
writing at a public hearing, they must make written request for
a hearing and submit this request along with any written com-
ments to Robert L. Solomon, Cogswell Building, Capitol Station,
Helena, Montana 59620, no later than October 27, 1989.

5. Interested persons may submit their written data,
views, or arguments concerning the proposed repeal to Robert L.
Solomon, Department of Health and Environmental Sciences, Cogs-
well Building, Capitol Station, Helena, Montana 59620, no later
than October 27, 1989.

6. The authority of the department to repeal 16.20.606 is
found at 50-51~103, MCA. e,
77

/{é«‘:f;’
DONALD E. PIZZINI,“Director

Certified to the Secretary of State September 18, 1989 .
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF PUBLIC
HEARING ON PROPOSED
REPEAL - 16.20.901

In the matter of the amendment of )
the Montana Pollutant Discharge )
Elimination System rules, repealing)
sections 16.20.901 through ) THROUGH 16.20.919 AND
16.20.919 and adopting new rules ) ADOPTION OF NEW RULES
I through LIII ) 1 THROUGH.LIII
) MONTANA POLLUTANT
) DISCHARGE ELIMINATION
) SYSTEM.
) (Water Quality)
)

To: All Interested Persons

1. On November 17, 1989 at 9:30 a.m. the Board will held
a public hearing in Room €209 of the Cogswell Building, 1400
Broadway, Helena, Montana, to consider the amendment of the
above~captioned rules.

2. The proposed changes will repeal present rules
16.20.901 through 16.20.919 which are found on pages 16-983
through 16-1001 of the Administrative Rules of Montana. The
proposed rules I through LIII will update the Montana Pollutant
Discharge Elimination System rules to conform with federal law
and regulations. ..

3. The rules proposed to be adopted provide as follows:

RULE I PURPQSE AND SCOPE (1) The purpose of this sub-
chapter is to establish effluent limitations, treatment stan-
dards, and other requirements . for point sources discharging
wastes into state waters. These requirements, together with
the rules in subchapters 13 and. 14, are adopted to discharge
the responsibilities of the board and department under Title
75, chapter 5, parts 3 & 4, Montana Code Annotated, the Montana
Water Quality Act, to adopt effluent standards and treatment
requirements and to require compliance with such standards in
permits issued to point sources discharging into state waters.
These reguirements are adopted in a manner <he National Pollu-
tant Discharge Elimination System (NPDES) established and ad-
ministered for the EPA under the federal Clean Water Act.

AUTH: 75-5-304, MCA; IMP: 75-5-304, 75-5-4)1, MCA

RULE I1 DEFINITIONS For the purposes of this subchapter,
the following definitions apply:

(1) "Board" means the Montana board of health and envi-
ronmental sciences established by section 2-:5-2104, MCA.
(2) "Department" means the Montana department of health

and environmental sciences established by section 2-15-2101,
MCA.

(3) "EPA" means the United States environmental protec-
tion agency.

{4) "Federal Clean Water Act" means the federal legisla-
tion at 33 U.S5.C. 1251, et seq.

(5) "MPDES" means the Montana pellutant discharge elimi-
nation system developed by the board and department of health
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and environmental sclences for issuing permits for the dis-
charge of pollucants from point sources into state waters.
AUTH: 75-5-304, MCA; IMP: 75-5-304, 75-5-401, MCA

RULE III TOXIC POLLUTANT EFFLUENT STANDARDS (1) The
board hereby adopts and incorporates herein by reference 40 CFR
Part 129 which is a series of federal agency rules setting
forth standards and prohibitions applicable to owners and oper=-
ators of specified point source dischargers discharging into
state waters. Copies of 40 CFR Part 129 may be obtained from
the Water Quality Bureau, Department of Health and Environmen-
tal Sciences, Cogswell Building, Capitol Station, Helena, Mon-
tana 59620.

{2) The toxic pollutant effluent standards and prohibi-
tions incorporated and adopted herein may be incorporated in
any MPDES permit, modification, or renewal thereof issued in
accordance with ARM Title 16, chapter 20, subchapters 13 or 14.
AUTH: 75-5-304, MCA; IMP: 75-5-304, 75-5-401, MCA

RULE IV EFFLUENT LIMITATIONS AND STANDARDS OF PERFORM-
ANCE (1) The board hereby adopts and incorporates herein by
reference 40 CFR Subpart N (except 40 CFR Part 403), which is a
series of federal agency rules setting forth effluent limita-
tions for existing point source dischargers and standards of
performance for new point source dischargers discharging into
state waters. Copies of 40 CFR Subpart N (except 40 CFR Part
403) may be obtained from the Water Quality Bureau, Department
of Health and Environmental Sciences, Cogswell Building, Capi-
tol Station, Helena, Montana 59620.

(2) The effluent limitations and standards of performance
adopted and incorporated herein may be incorporated in any
MPDES permit, modification, or renewal thereof issued in accor-
dance with ARM Title 16, chapter 20, subchapters 13 or 14.

(3) 40 CFR Part 403, which is excluded from this incor-
poration by reference, sets forth general pretreatment require-
ments for new and existing sources of pollution. Montana pre-~
treatment requirements appear in ARM Title 16, chapter 20,
subchapter 14.

AUTH: 75-5-304, MCA; IMP: 75-5-304, 75-5-401, MCA

RULE V__HAZARDOUS SUBSTANCES (1) The board hereby adopts
and incorporates herein by reference 40 CFR Part 116, which is
a series of federal agency rules setting forth U.S. EPA desig-
nations of hazardous substances under section 311(b)(2)(A) of
the federal Clean Water Act. Copies of 40 CFR Part 116 may be
obtained from the Water Quality Bureau, Department of Health
and Environmental Sciences, Cogswell Building, Capitol Station,
Helena, Montana 59620.

(2) The hazardous substance designations incorporated and
adopted herein may be applicable to and incorporated in any
MPDES permit, modification, or renewal thereof issued in accor-
dance with ARM Title 16, chapter 20, subchapters 13 or 14.
AUTH: 75-5-304, MCA; IMP: 75-5-304, 75-5-401, MCA
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RULE VI CRITERIA AND STANDARDS FOR MPDES (1)} The board
hereby adopts and incorporates herein by reference 40 CFR Part
125, which is a series of federal agency rules setting forth
criteria and standards for the imposition of technology-based
treatment requirements in MPDES permits. Copies of 40 CFR Part
125 may be obtained from the Water Quality Bureau, Department
of Health and Environmental Sciences, Cogswell Building, Capi-
tol Station, Helena, Montana 59620.

(2) The criteria and standards incorporated and adopted
herein may be incorporated in any MPDES permit, modification,
or renewal thereof issued in accordance with ARM Title 16,
chapter 20, subchapters 13 or 14.

AUTH: 75-5-304, MCA; IMP: 75-5-304, 75-5-401, MCA

RULE VII SECONDARY TREATMENT (1) The bhoard hereby
adopts and incorporates by reference herein 40 CFR Part 133
which is a series of federal agency rules setting forth minimum
treatment requirements for secondary treatment or the equiva-
lent for publicly owned treatment works (POTW's) and for cer-
tain industrial categories. Copies of 40 CFR Part 133 may be
obtained from the Water Quality Bureau, Department of Health
and Environmental Sciences, Cogswell Building, Capitol Station,
Helena, Montana 59620.

(2) The minimum treatment requirements set forth in 40
CFR Part 133 may be incorporated into a wastewater discharge
permit for a publicly owned treatment works.

AUTH: 75-5-304, MCA; IMP: 75-5-304, 75-5-401, MCA

RULE VIII PURPOSE _AND SCOPE (1) The purpose of this
subchapter, taken together with subchapter 14, is to establish
and implement one common =system for issuing permits for point
sources discharging pollutants into state waters, and is in-
tended to allow the board and department to administer a pollu-
tant discharge permit system which is compatible with the Na-
tional Pollutant Discharge Elimination System as established by
the U. S. Environmental Protection Agency pursuant to section
402 of the federal Clean Water Act, 33 U.S.C. 1251, et seq.
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE IX CONFLICTING PROVISIONS; SEVERABILITY (1) The
provisions of the MPDES rules are to be construed as being com-
patible with and complementary to each other. In the event
that any of these rules are found by a court of competent jur-
isdiction to be contradictory, the more stringent provisions
shall apply.

{2) 1In the event that any provision of these rules is
found to be invalid by a court of competent jurisdiction, the
remaining MPDES rules shall not be affected or diminished
thereby.

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE X INCORPORATIONS BY REFERENCE (1) In accordance
with the federal Clean Water Act, this subchapter of Title 16,
chapter 20, establishes a permit system (MPDES) which is essen-
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tially the equivalent of the federal permit system (NPDES)
administered by the EPA.

(2) In view of the federal Clean Water Act's requirement
of equivalence with the federal permit system, and in order to
simplify the rulemaking process and make the rules less cumber-
some, the department has relied heavily upon incorporation and
adoption by reference of federal requirements as set forth in
Title 40 of the Code of Federal Regulations (CFR) and in the
federal Clean Water Act, 33 U,S.C. 1251, et seq.

(3) Where the department has adopted a federal regulation
or statute by reference, the following shall apply:

(a) References in the federal regulations to "Administra-
tor", "Regional Administrator", or "U.S. Environmental Protec-
tion Agency", or the like, should be read to mean "department".

(b} Where the department incorporates by reference a
subpart of a federal regulation, both the subpart and its con-
stituent sections and subsections are also incorporated by ref-
erence.

(4) All of the incorporations by reference of federal
agency regulations listed in the table in (7) below shall refer
to federal agency regulations as they have been codified in the
July 1, 1986, edition of Title 40 of the Code of Federal Regu-
lations (CFR).

(5) For persons applying for an MPDES permit, the depart-
ment will furnish a full text of all rules in this subchapter,
including all tables and appendices.

(6) All material which is incorporated by reference may
be obtained from the Water Quality Bureau, Department of Health
and Environmental Sciences, Cogswell Building, Capitol Station,
Helena, Montana 59620. Interested persons seeking a copy of
the CFR may address their requests directly to: Superintendent
of Documents, U.S. Government Printing Office, Washington, D.C.
20402.

(7) The list of incorporations by reference follows:

ARM 16.20.... 33 CFR . . . Description of Regulation
1305 153.101 et seq. control of pollution by oil,

and hazardous substances,
discharge removal.

ARM 16.20.... 40 CFR . . . Description of Regulation
1305 Part 300 The National 0il and Hazard-~

ous Substances Pollution
Contingency Plan.

1310 125.102 Requirements for best manage-
ment practices for discharg-
ers who use, manufacture,
store, handle, or discharge
any hazardous or toxic pol-
lutant.
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Part 136

Appendix ‘A to
Part 122

Tables I, II,
and III of Ap-
pendix D to Part
122

Tables IV and V
of Appendix D to
Part 122

Part 125

Appendix B of
Part 122

Appendix C of
Part 122

16-2-353

Guidelines establishing test
procedures for the analysis
of pollutants.

List of primary industrial
categories.

List of, respectively, test~
ing requirements for organic
toxic pollutants by industry
category for existing dis-
chargers; organic toxic pol-
lutants in each of 4 frac-
tions in analysis by gas
chromatography/mass spectro-
scopy (GC/MS); and other
toxic pollutants (metals and
cyanide) and total phenols.

List of, respectively, con-
ventional and nonconventional
pollutants; and toxic pollut-
ants and hazardous substan-
ces required to be identified
by existing dischargers if
expected to be present.

Criteria and standards for
the NPDES, specifically in-
cluding criteria for extend-
ing compliance dates for fa-
cilities installing innova-
tive technology (Subpart C),
criteria for determining the
availability of a variance
based on fundamentally dif-
ferent factors (FDF) (Subpart
D), and criteria for extend-
ing compliance dates for
achieving effluent limita-
tions.

Criteria for determining
whether a facility or opera-
tion merits classification as
a concentrated animal feeding
operation.

Criteria for determining
whether a facility or opera-
tion merits classification as
a concentrated aquatic animal
production facility.

18-9/28/89



1316
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1317

1317

1318

1318

1319

1320

1320
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Part 125.3

122.28

124.10(4) (1)

122.26(c)(2)

Part 136

122.44(g)

122.44(f)

122.44

Chapter 1, Sub-
chapter N

Technology-based treatment
requirements for point source
dischargers.

Criteria for selecting cate-
gories of point sources ap-
propriate for general permit-
ting,

Minimum contents of publie
notices.

Criteria for determining when
a point source is considered
a "significant contributor of
pollution".

Guidelines establishing test
procedures for the analysis
of pollutants.

Requirement of 24-hour notice
of any violation of maximum
daily discharge limits.

"Notification levels" for
discharges of certain pollut-
ants that may be inserted in
a permit upon a petition from
the permittee or upon the
initiative of the department.

Additional permit conditions
which may be applicable to a
point source, Such condi-
tions include technology-
based and water-quality-based
standards, toxic and pre-
treatment standards, reopener
clause, reporting and moni-
toring requirements, permit
duration and reissuance, test
methods, best management
practices, conditions con-
cerning sewage sludge, pri-
vately owned treatment works,
and conditions imposed in EPA
grants to POQTW's.

Effluent limitations and

standards and new source per-
formance standards.
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1321 122.44(3)(2)

1321 122.45(b)(2)(ii)
(A)

1321 Part 136

1321 125.3

1321 Chapter 1, Sub-
chapter N

1321 122.44(1)

1325 Part 125, Sub-
part D

1327 Part 133

1327 125.3(c)

1343 124.64

ARM 16.20.... U.S. Code
(U.S.C.)

1317 Sec. 1132

1317 Sec. 1274

MAR Notice No. 16-2-353

- Requirement for the submittal

by a publizly owned treatment
work (POTW) of a local pre-
treatment program.

Availability of alternate
permit limitations, stan-
dards, or prohibitions based
on varying production levels.

Guidelines for testing proce-
dures for the analysis of
pollutants.

Technology-based treatment
requiremenis for point source
dischargers.

Effluent guidelines and stan-
dards for point source dis-
chargers.

Monitoring requirements for
point source dischargers.

Criteria and standards for
determining eligibility for a
variance from effluent limi-
tations based on fundamental-
ly differeat factors (FDF).

Reguirements for the level of
effluent qguality available
through the application of
secondary (or equivalent)
treatment.

Methods of imposing technol~-
ogy-based treatment require-
ments in permits.

Procedures for appealing
variance determinations.

‘Description of Fed. Statute

Wilderness area designations.

Wild and scenic river desig-
nations.
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ARM 16.20....

Clean Water Act

Description of Fed. Statute

1322 Sec. 301(b)(2)
(a), (¢)y, (E),
and (F)

1323 Sec. 301(b)(2)
(A), (C), (E),
and (F)

1327 Sec. 301l(e),
(g), (i), and
(k)

1327 Sec. 316(a)

1327 Sec. 402(b)(3)

1343 sec. 301l(c),
(i), and (k);
and Sec. 316(a)

1343 Sec. 301(qg)

1343 Sec. 302(b){2)

AUTH: 75-5~-304, MCA; IMP:

RULE XI DEFINITIONS In

this
terms have the meanings or interpretations

Deadlines for achieving ef-
fluent limitations and treat-
ment of toxic pollutants.

Deadlines for achieving ef~-
fluent limitations and treat-
ment of toxic pollutants.

Provisions allowing for modi-
fying or extending dates for
achieving effluent limita-
tions.

Provision allowing a variance
from an applicable effluent
limitation based on fundamen-
tally different factors
(FDF).

Requirement that states ad-
ministering the NPDES program
notify other states whose
waters may be affected by a
proposed discharge.

Provisions for extension of
compliance dates with efflu-
ent limitations based on, re-
spectively, the economic ca-
pability of the permit appli-
cant, delay in completion of
POTW's, the use of innovative
technology, and specific lim-
its for thermal components of
a discharge.

Provisions for modifying ef-
fluent limitations for ammo-
nia, chlorine, color, iron
and total phenols.

Provision for modifying ef-
fluent limitations based on a
"no reasonable relationship
to costs" demonstration.

75-5-304, 75-5-401, Mca

subchapter, the following
indicated below and

shall be used in conjunction with and are supplemental to those
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definitions contained in section 75-5-103, MCA.

(1) "Act" means the Montana Water Quality Act, Title 75,
chapter 5, MCA.

(2) "Administrator" means the admin:strator of the United
States environmental protection agency.

(3)(a) "Animal feeding operation" means a lot or facility
(other than an aquatic animal production facility) where the
following conditions are met:

(i) Animals (other than aquati¢ animals) have been, are,
or will be stabled or confined and fed or maintained for a
total of 45 days or more in any l2-month period; and

(ii) Crops, vegetation forage growth, or post-harvest
residues are not sustained in the normal growing season over
any portion of the lot or facility.

{b) Two or more animal feeding operations under common
ownership are considered, for the purposes of these rules, to
be a single animal feeding operation if they adjoin each other
or if they use a common area or system for the disposal of
wastes.

(4) "Applicable standards and limitations'" means all
state, interstate, and federal standards and limitations to
which a "discharge" or a related activity is subject under the
federal Clean Water Act, including "effluent limitations",
water quality standards, standards of performance, toxic ef-
fluent standards or prohibitions, "best management practices",
and pretreatment standards.

(5) "Agquaculture project”" means a defined managed water
area which wuses discharges of pollutants into that designated
area for the maintenance or production of harvestable fresh-
water plants or animals.

(6) "Aquatic animal production facility" means a hatch-
ery, fish farm, or similar operation.

(7) "Average monthly discharge limitation"™ means the
highest allowable average of daily discharges over a calendar
month, calculated as the sum of all daily discharges measured
during a calendar month divided by the number of daily dischar-
ges measured during that month.

(8) "Average weekly discharge limitation” means the high-
est allowable average of daily discharges over a calendar week,
calculated as the sum of all daily discharge: measured during a
calendar week divided by the number of da.ly discharges mea-
sured during that week.

(9) "Best management practices" ("BMP's") means schedules
of activities, prohibitions of practices, maintenance proce-
dures, and other management practices to prevent or reduce the
pollution of state waters. BMP's also include treatment re-
quirements, operating procedures, and practices to control
plant site runcoff, spillage or leaks, sludge or waste disposal,
or drainage from raw material storage.

(10) "Board" means the Montana board of health and envi-
ronmental sciences established by section 2-15-2104, MCA.

(11) "Bypass" means the intentional diversion of waste
streams from any portion of a treatment facility.

(12) "continuous discharge" means a discharge which oc-
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curs without interruption throughout the operating hours of
the facility, except for infrequent shutdowns for maintenance,
process changes, or other similar activities.

(13) "Daily discharge" means the discharge of a pollutant
measured during a calendar day or any 24-hour period that
reasonably represents the calendar day for purposes of sam-
pling. For pollutants with limitations expressed in units of
mass, the daily discharge is calculated as the total mass of
the pollutant discharged over the day. For pollutants with
limitations expressed 1in other units of measurement, the daily
discharge is calculated as the average measurement of the pol-
lutant over the gday.

(14) "Department" means the Montana department of health
and environmental sciences established by section 2-15-2101,
MCA.

{15) "Direct discharge" means the discharge of a pollu-
tant.

(16) "Discharge of a pollutant" and "discharge of pollu-
tants" each means any addition of any pollutant or combination
of pollutants to state waters from any point source. This
definition includes additions of pollutants into water of the
state from: surface runcff which is collected or channelled by
man; discharges through pipes, sewers, or other conveyances
owned by a state, municipality, or other person which do not
lead to a treatment works. This term does not include an addi-~
tion of pollutants by any "indirect discharger".

(17) "Discharge Monitoring Report'" ("DMR") means the de-
partment unifoerm form for the reporting of self-monitoring
results by permittees.

{18) "Draft permit" means a document prepared under RULE
XXXVII indicating the department's tentative decision to issue
or deny, modify, revoke and reissue, terminate, or reissue a
permit. A notice of intent to terminate a permit, and a notice
of intent to deny a permit, as discussed in RULE XXXVIII, are
types of draft permits. A denial of a request for modifica-
tion, revocation and reissuance, or termination, as discussed
in RULE XXXVI is not a draft permit. A proposed permit is not
a draft permit,

(19) "Effluent limitations guidelines" means a regulation
published by the administrator under 40 CFR chapter 1, subchap-
ter N, pursuant to section 304(b) of the federal Clean Water
Act to adopt or revise effluent limitations.

{(20) "Effluent standards" means any restriction or prohi-
bition on gquantities, rateg, and concentrations of chemical,
physical, biological and other constituents which are dis-
charged from point sources into state waters.

{(21) "EPA"™ means the United States environmental protec-
tion agency.

(22) "Existing source" means any source which is not a
new source or a new discharger.
(23) "Facilities or equipment"” means buildings, struc-

tures, process or production equipment or machinery which form
a permanent part of the new source and which will be used in
its operation, if these facilities or equipment are of such
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value as to represent a substantial commitment to construct. It
excludes facilities or equipment used in connection with feasi-
bility, engineering, and design studies regarding the source or
water pollution treatment for the source.

(24) "Facility or activity" means &ny MPDES point source
or any other facility or activity {(inclucing land or appurte-
nances thereto) that is subject to regulation under the MPDES
program.

(25) "Federal Clean Water Act" mears the federal legis-
lation at 33 U.S.C. 1251, et seq.

(26) "General permit" means an MPDES permit issued under
RULE XXIV authorizing a category of discharges under the Act
within a geographical area.

(27) "Hazardous substance" means any substance designated
under 40 CFR Part 116 pursuant to section 1311 of the federal
Clean Water Act.

(28) "Indirect discharger" means a non-domestic dis-
charger introducing pollutants to a publicly owned treatment
works.

(29) "Log sorting and log storage fazilities" means fa-
cilities whose discharges result from the hLolding of unproces-
sed wood, for example, logs or round wooc with bark or after
removal of bark held in self-contained bocies of water (mill
ponds or log ponds) or stored on land where water is applied
intentionally on the logs (wet decking).

(30) "Major facility" means any MPDES facility or activ-
ity classified as such by the department in conjunction with
the Regional Administrator.

(31) "Maximum daily discharge limitation" means the high-
est allowable daily discharge.

(32) "Montana Pollutant Discharge Elimination System"
(MPDES) means the system developed by the board and department
for issuing permits for the discharge of pollutants from point
sources into state waters. The MPDES is specifically designed
to be compatible with the federal NPDES program established and
administered by the EPA.

(33) "MPDES form" means any issued MPDES permit and any
uniform form developed for use in the MPDES and prescribed in
rules adopted by the board, including MPDES forms, MPDES permit
applications, and MPDES reporting forms.

(34) "Municipality" means a city, town, county, district,
association, or other public body c¢reated by or pursuant to
state law and having jurisdiction over discharge of pollutants
or a designated and approved management agency under section
1288 of the federal Clean Water Act.

(35) "National Pollutant Discharge Elimination System"
(NPDES) means national program for issuing, modifying, revoking
and reissuing, terminating, monitoring and enforcing permits,
and imposing and enforcing pretreatment requirements, under
sections 307, 402, 318, and 405 of the federal Clean Water Act.
The term includes "approved program".

(36) "New discharger" means any building structure, fa-
cility, or installation: :

(a) from which there is or may be a discharge of pollu-
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tants;

(b) that did not commence the discharge of pollutants at
a particular site prior to August 13, 1979;

(c) which is not a new source; and

(d) which has never received a finally effective MPDES
permit for discharges at that site. This definition includes
an indirect discharger which commences discharging into state
waters after August 13, 1979.

(37) "New source" means any building, structure, facil-
ity, or 1installation from which there is or may be a discharge
of pollutants, the construction of which commenced:

(a) After promulgation of standards of performance under
section 306 of the federal Clean Water Act which are applicable
to such source;

(b) After proposal of standards of performance in accor-
dance with section 306 of the federal Clean Water Act which are
applicable to such source, but only if the standards are prom-
ulgated in accordance with section 306 within 120 days of their
proposal; or

(c) After the publication of proposed pretreatment stan-
dards under section 307(c¢) of the federal Clean Water Act which
will be applicable to such source if such standards are there-
after promulgated with that section, provided that: :

(i) The building, structure, facility or installation is
constructed at .. site at which no other source is located;

(ii) The puilding, structure, facility or installation
totally replaces the process or production equipment that
causes the discharge of pollutants at an existing source; or

(iii) The production or wastewater generating processes of
the building, structure, facility or installatjon are substan-
tially independent of an existing source at the same site. In
determining whether these are substantially independent, fac-
tors such as the extent to which the new facility is integrated
with the existing plant, and the extent to which the new facil-
ity is engaged in the same general type of activity as the
existing source should be considered.

(d) Construction on a site at which an existing source is
located results in a modification rather than a new source if
the construction does not create a new building, structure,
facility or installation meeting the criteria of sections
(c)(ii) or (c)(iil) of this rule but otherwise alters, re-
places, or adds to existing process or production equipment.

(e) Construction of a new source as defined under this
section has commenced if the owner or operator has:

(i) begun, or caused to begin as part of a continuous
on-site construction program;

(A) any placement, assembly, or installation of facili-
ties or equipment; or

(B) significant site preparation work including clearing,
excavation, or removal of existing buildings, structures, or
facilities which is necessary for the placement, assembly, or
installation of new source facilities or equipment; or

(1i) entered into a binding contractual obligation for the
purchase of facilities or equipment which are intended to be
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used in its operation within a reasonalble time. Options to
purchase or contracts which can be terminated or modified with-
out substantial loss, and contracts for feasibility, engineer-
ing, and design studies do not constitute a contractual obliga-
tion under this section.

(38) "Owner or operator" means any person who owns, leas-
es, operates, controls or supervises a point source.
(39) "Permit" means an authorization or license issued by

EPA or an "approved State" to implement the requirements of
this rule and 40 CFR Parts 123 and 124. "Permit" includes an
NPDES "general permit" (RULE XXIV). Permit does not include
any permit which has not yet been the subject of final agency
action, such as a "draft permit" or a "proposed permit".

(40) "Person" means any individual, partnership, firm,
association, state, interstate body, municipality, public or
private corporation, subdivision, or agency of the state,
trust, estate, federal agency, or any other legal entity; or an
agent or employee thereof.

(41) "Point source" means any discernible, confined, or
discrete conveyance, including but not limited to any pipe,
ditch, channel, tunnel, conduit, well, discrete fissure, con-
tainer, rolling stock, concentrated animal feeding operation,
landfill leachate collection system, vessel or other floating
craft, from which pollutants are or may be discharged. This
term does not include return flows from irrigated agriculture
or agricultural storm water runoff.

(42) "pPollutant" means dredged spoil, solid waste, incin-
erator residue, sewage, garbage, sewage sludge, munitions,
chemical wastes, biological materials, radiocactive materials,
heat, wrecked or discarded equipment, rock, sand, cellar dirt,
and industrial, municipal, and agricultural wastes discharged

into water. The terms '"sewage," "industrial waste,” and
"other wasteg" as defined in section 75-%-103, MCA, are inter-
preted as having the same meaning as pollutant. B

(43) "Pretreatment standards" means the standards promul-
gated by the EPA and set forth in 40 CFR Part 403 and 40 CFR
chapter 1, subchapter N.

(44) "Primary industry category" means any industry cate-
gory listed in Aprendix A of 40 CFR Part 122.
(45) "Privately owned treatment works" means any device

or system which is:

(a) wused to treat wastes from any facility whose operator
is not the operator of the treatment works; and

(b) not a publicly owned treatment works.

(46) "Process wastewater" means any water which, during
manufacturing or processing, comes into direct contact with or
results from the production or use of any raw material, inter-
mediate product, finished product, byproduct, or waste product.

(47) "Proposed permit" means an MPDES permit prepared
after the c¢lose of the public comment period (and, when appli-
cable, any public hearing) which is sent to the department for
review before final issuance by the department. A proposed
permit is not a draft permit.

(48) "Publicly owned treatment works" (POTW) means any
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device or system used in the treatment (including recycling
and reclamation) of municipal sewage or industrial wastes of a
liguid nature which is owned by a state or municipality. This
definition includes sewers, pipes, or other conveyances only if
they convey wastewater to a POTW providing treatment.

(49) "Recommencing discharger" means a source which re-
commences discharge after terminating operations.

{50) "Regional administrator" means the administrator of
Region VIII of EPA, which has jurisdiction over federal water
pollution control activities in the state of Montana.

{51) "Rock crushing and gravel washing facilities" means
facilities which process crushed and broken stone, gravel, and
riprap.

(52) "Schedule of compliance" means a schedule of reme-
dial measures included in a permit, including an enforceable
sequence of interim requirements (for example, actions, opera~
tions, or milestone events) leading to compliance with the Act
and requirements thereunder.

(53) "Severe property damage" means substantial physical
damage to property, damage to the treatment facilities which
causes them to become inoperable, or substantial and permanent
loss of natural resources which can reasonably be expected to
occur in the absence of a bypass. Severe property damage does
not mean economic loss caused by delays in production.

{54) "Sewage sludge" means the solids, residues, and pre-
cipitate separated from or created in sewage by the unit pro-
cesses of a publicly owned treatment works. "Sewage" as used
in this definition means any wastes, including wastes from
humans, households, commercial establishments, industries, and
storm water runoff, that are discharged to or otherwise enter a
publicly owned treatment works.

(55) "Sewage system" means any device for collecting or
conducting sewage, industrial wastes or other wastes to an
ultimate disposal point.

(56) "Silvicultural point source" means any discernible,
confined and discrete convevance related to (a) rock crushing
and gravel washing (defined in (51) above), or (b) log sorting
or log storage facilities (defined in (29) above) which is
operated in connection with silvicultural activities and from
which pollutants are discharged intc state waters. The term
does not include non-point source silvicultural activities such
as nursery operations, site preparation, reforestation and
subsequent cultural treatment, thinning, prescribed burning,
pest and fire controel, harvesting operations, surface drainage,
or road construction and maintenance from which there is natu-
ral runoff. However, some of these activities (such as stream
crossing for roads) may involve point source discharges of
dredged or fill material which may require a section 404 permit
under the federal Clean wWater Act.

(57) "Site" means the land or water area where any facil-
ity or activity is physically located or conducted, including
adjacent land used in connection with the facility or activity.

(58) "Source" means any building, structure, facility, or
installation from which there is or may be a discharge of pol-

18-9/28/89 MAR Notice No. 16-2-353



-1405=-

lutants.

(59) "State waters" means any body of water, irrigation
system, or drainage system, either surface or underground.
This subchapter does not apply to irrigation waters where the
waters are used up within the irrigation system and said waters
are not returned to any other state waters.

(60) "Storm water point source" means a conveyance or
system of conveyances (including pipes, conduits, ditches, and
channels) primarily used for collecting and conveying storm
water runoff and which:

(a) is located at an urbanized area as designated by the
Bureau of the Census according to the criteria in 39 Federal
Register 15202 (May 1, 1974); or

{b) discharges from lands or facilities used for indus-
trial or commercial activities; or

(c) is designated under RULE XXI(4). Conveyances that
discharge storm water runoff combined with municipal sewage are
point sources that must obtain MPDES permits. but are not storm
water peoint sources.

{(61) "Storm water discharge, Group I" means any storm
water point source which is:

(a) subject to effluent limitations guidelines, new
source performance standards, or toxic pollutant effluent stan-
dards;

{b) designated under RULE XXI(4); or

{c) located at an industrial plant or in plant associated
areas. "Plant associated areas" means industrial plant yards,
immediate access roads, drainage ponds, refuse piles, storage
piles or areas, and material or products lecading and unloading
areas. The term excludes areas located on plant lands separate
from the plant's industrial activities, such as office build-
ings and accompanying parking lots.

(62) "Storm water discharge, Group II" means any storm
water point source not included in (61) above. (See RULE XVII
(7)(3) (i) for exemption from certain application reguirements.)

(63) "Total dissolved solids" means the total dissolved
(filterable) solids as determined by use of the method speci-
fied in 40 CFR Part 136,

(64) "Toxic pollutant" means any pollutant 1listed as
toxic pursuant to section 1317(a)(1l) of the federal Clean Water
Act and set forth in 40 CFR Part 129.

(65) "Treatment works™ means any works installed for
treating or holding sewage, industrial wastes, or other wastes.

(66) "Upset" means an exceptional incident in which there
is unintentional and temporary noncompliance with technology-
based permit effluent limitations because of factors beyond the
reasonable control of the permittee. An upset does not include
noncompliance to the extent caused by operational error, im-
properly designed treatment facilities, inadequate treatment
facilities, lack of preventive maintenance, or careless or
improper operation.

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XII EXCLUSIONS The following discharges do not re-
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quire MPDES permits:

(1) Discharges of dredged or f£ill material into waters of
the United States which are regulated under section 404 of the
federal Clean Water Act.

(2) The introduction of sewage, industrial wastes or
other pollutants into publicly owned treatment works by indi-
rect dischargers. Plans or agreements to switch to this method
of disposal in the future do not relieve dischargers of the
obligation to have and comply with permits until all discharges
of pollutants to state waters are eliminated (see also RULE XXX
(2)). This exclusion does not apply to the introduction of
pollutants to privately owned treatment works or to other dis-
charges through pipes, sewers, or other conveyances owned by a
state, municipality, or other party not leading to treatment
works.

(3) Any discharge in compliance with the instructions of
an on-scene coordinator pursuant to 40 CFR Part 300 et seq.
(The National 0il and Hazardous Substances Pollution Plan) or
33 CFR Parts 153~157 (Pollution by 0il and Hazardous Substan-
ces).

(4) Any introduction of pollutants from non point-source
agricultural and silvicultural activities, including storm
water runoff from orchards, cultivated crops, pastures,.range
lands, and forest lands, but not discharges from concentrated
animal feeding operations as defined in RULE XI(3), discharges
from concentrated agquatic animal production facilities as de-
fined in RULE XI(7), discharges to aguaculture projects as de-
fined in RULE XI(6), and discharges from silvicultural point
sources as defined in RULE XI(58).

(5) Return flows from irrigated agriculture.

(6) Discharges into a privately owned treatment works,
except as the department may otherwise require under RULE
XXVII. :

(7) The bcard hereby adopts and incorporates herein by
reference 40 CFR Part 1510 and 33 CFR 153.10 which are federal
agency rules setting forth requirements concerning releases of
hazardous wastes or petroleum products. See RULE X for com-
plete information about all materials incorporated by refer-
ence.

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XITI PROHIBITIONS No permit may be issued:

(1) when the conditions of the permit do not provide for
compliance with the applicable requirements of the Act, or
rules adopted under the Act;

(2) when the applicant is regquired to obtain a state or
other appropriate certification under section 401 of the fed-
eral Clean Water Act and that certification has not been ob-
tained or waived;

(3) by the department where the Regional Administrator
has objected to issuance of the permit under 40 CFR 123.44;

(4) when the imposition of conditions cannot ensure com-
pliance with the applicable water quality requirements of all
affected states;
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(5) for the discharge of any radiolojical, chemical, or
biological warfare agent or high-level radioactive waste;

(6) for any discharge inconsistent with a plan or plan
amendment approved under section 208(b) of the federal Clean
Water Act;

(7) to a new source or a nhew discharger, if the dis-
charge from its construction or operation will cause or con-
tribute to the violation of water quality standards. The owner
or operator of a new source or new discharger proposing to
discharge into a water segment which does not meet applicable
water quality standards or is not expected to meet those stan~-
dards even after the application of the effluent limitations
required by RULE I and RULE VI, and for which the state or
interstate agency has performed a pollutants load allocation
for the pollutant to be discharged, shall demonstrate, before
the close of the public comment period, that:

(a) there are sufficient remaining pollutant load alloca-
tions to allow for the discharge; and

(b) the existing dischargers into that segment are sub-
ject to compliance schedules designed to bring the segment into
compliance with applicable water gquality standards.

AUTH: 75~5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XIV_EFFECT OF PERMIT (1) Except for any toxic ef-
fluent standards and prohibitions applicable under RULE III,
compliance with a permit during its term constitutes com-
pliance, for purposes of enforcement, with all applicable ef-
fluent standards. However, a permit may be modified, revoked
and reissued, or terminated during its term for cause as set
forth in RULE XXXIV and RULE XXXVI.

(2) The issuance of a permit does not convey any property
rights of any sort, or any exclusive privilege.

(3) The issuance of a permit does not authorize any in-
jury to persons or property or invasion of other private
rights, or any infringement of state or local law or regula-
tions.

AUTH: 75~5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XV '+ CONTINUATION OF EXPIRING PERMITS (1) The con-
ditions of an expired permit continue in force until the effec-
tive date of a new permit if:

{(a) the permittee has submitted a timely application un-
der RULE XVI, which is a complete application for a new permit;

(b) the department, through no fault of the permittee,
does not issue a new permit with an effective date under RULE
XLVII on or before the expiration date of the previous permit.

(2) Permits continued under this rule remain fully effec-
tive and enforceable until the effective date of a new permit.

(3) When the permittee is not in compliance with the
conditions of the expiring or expired permit the department may
choose to do any or all of the following:

(a) initiate enforcement action based upon the permit
which has been continued;

(b) issue a notice of intent to deny the new permit under
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RULE XXXIX(2);

(c) issue a new permit under RULE XXXIX with appropriate
conditions; or

(d) take other actions authorized by the MPDES rules.
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XVI CONFIDENTIALITY OF INFORMATION (1) In accor-
dance with section 75-5-105, MCA, any information concerning
sources of pollution that is furnished to the board or depart-
ment or which is obtained by either of them is a matter of
public record and open to public use, provided that trade
secrets may be maintained or be confidential if so determined
by a court of competent jurisdiction.

(2) Claims of confidentiality for the following informa-
tion must be denied:

(a) the name and address of any permit applicant or per-
mittee; and

(b) permit applications, permits, and effluent data.

(3) Subject to section (1) above, information required by
MPDES application forms provided by the department under RULE
XVII may not be claimed confidential, including information
submitted on the forms themselves and any attachments used to
supply information required by the forms.

AUTH: 75-5-201, 75-5=105, MCA; IMP: 75-5-401, MCA

RULE XVI1 APPLICATION FOR A PERMIT (1) Any person who
discharges or proposes to discharge pollutants and who does not
have an effective permit, except persons covered by general
permits under RULE XX1V, excluded under RULE XII, or a user of
a privately owned treatment works unless the department re-
quires otherwise under RULE XXVII, shall submit a complete ap-~
plication (which must include a BMP program if necessary under
40 CFR 125.102) to the department in accordance with this rule
and RULES XXXVII through RULE XLIX.

(2) When a facility or activity is owned by one person,
it is the operator's duty to obtain a permit.

(3) Any person proposing a new discharge shall submit an
application at least 180 days before the date on which the
discharge is to commence, unless permission for a later date
has been granted by the department. Persons proposing a new
discharge are encouraged to submit their applications well in
advance of the 180-day requirement to avoid delay. See also
section (11) of this rule requiring time frames where a vari-
ance may be available.

(4)(a) Any POTW with a currently effective permit shall
submit a new application at least 180 days before the expira-
tion date of the existing permit, unless permission for a later
date has been granted by the department. (The department may
not grant permission for applications to be submitted later
than the expiration date of the existing permit.)

(b) All other permittees with currently effective permits
shall submit a new application 180 days before the existing
permit expires except that:

(i) The department may grant permission to submit an
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application later than the deadline for submission otherwise
applicable, but no later than the permit expiration date.

(5) The department may not issue a permit before receiv-
ing a complete application for a permit except for MPDES gener-
al permits. An application for a permit is complete when the
department receives an application form and any supplemental
information which are completed to the department's satisfac-
tion. The completeness of any application for a permit must be
judged independently of the status of any other permit applica-
tion or permit for the same facility or activity.

(6) All applicants for MPDES permits shall provide the
following information to the department, using the application
form provided by the department (additional information re-
quired of applicants is set forth in sections (7) through (12)
of this rule):

(a) The activities conducted by the applicant which re-
quire it to obtain an MPDES permit;

(b) Name, mailing address, and 1location of the facility
for which the application is submitted;

(c) Up to four standard industrial category (SIC) codes
which best reflect the principal products ¢. services provided
by the facility;

(d) The operator's name, address, telephone number,
ownership status, and status as federal, state, private, pub-
lic, or other entity;

(e) Whether the facility is located on Indian lands;

(f) A listing of all permits or construction approvals
received or applied for under any of the following programs:

(i) hazardous waste management program under the Re-
source Conservation and Recovery Act of 1976 (42 U.sS.C. 6901,
et seq.) (RCRA);

(ii) underground injection control (UIC) program under
the federal Safe Drinking Water Act (SDWA):

(1ii) MPDES program under the federal Clean Water Act;

(iv) prevention of significant deterioration (PSD) pro-
gram under the Montana Clean Air Act;

(v) nonattainment program under the Montana Clean Air
Act;

(vi) national emission standards for hazardous pollu-
tants (NESHAPS) preconstruction approval under the Montana
Clean Ailr Act;

(vii) ocean dumping permits under the Marine Protection
Research and Sanctuaries Act;

(viii) dredge or £fill permits under section 404 of the
federal Clean Water Act; and

(ix) other relevant state or federal environmental per-~
mits;

(g) A topographic map (or other map if a topographic map
is unavailable) extending one mile beyond the property bound-
aries of the source, depicting the facility and each of its
intake and discharge structures; each of its hazardous waste
treatment, storage, or disposal facilities; each well where
fluids from the facility are injected underground; and those
wells, springs, other surface water bodies, and drinking water
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wells listed in public records or otherwise known to the appli-
cant in the map area (group II storm water discharges, as de-
fined in RULE XI(64), are exempt from the requirements of this
subsection);

(h) A brief description of the nature of the business;
and

(i) For Group II storm water dischargers (as defined in
RULE XI(64) only, a brief narrative description of:

(i) the drainage area, including an estimate of the size
and nature of the area;

(ii) the receiving water; and

(iii) any treatment applied to the discharge.

(7) Existing manufacturing, commercial, mining, and
silvicultural dischargers applying for MPDES permits shall
provide the following information to the department, using ap-
plication forms provided by the department:

(a) The latitude and longitude to the nearest 15 seconds,
and the name of the receiving water;

(b) A line drawing of the water flow through the facility
with a water balance, showing operations contributing waste-
water to the effluent and treatment units. Similar processes,
operations, or production areas may be indicated as a single
unit, labeled to correspond to the more detailed identification
under subsection (c) below. The water balance must show ap-
proximate average flows at intake and discharge points and be-
tween units, including treatment units. If a water balance
cannot be determined (for example, for certain mining activi-
ties), the applicant may provide instead a pictorial descrip-
tion of the nature and amount of any sources of water and any
collection and treatment measures;

(¢) A narrative identification of each type of process,
operation, or production area which contributes wastewater to
the effluent for each outfall, including process wastewater,
cooling water, and stormwater runoff; the average flow which
each process contributes; and a description of the treatment
the wastewater receives, including the ultimate disposal of any
solid or £fluid wastes other than by discharge. Processes,
operations, or production areas may be described in general
terms (for example, "dye-making reactor," "distillation
tower"). For a privately owned treatment works, this informa-
tion must include the identity of each user of the treatment
works;

(d) If any of the discharges described 1in subsection (c)
above are intermittent or seasonal, a description of the fre-
quency, duration, and flow rate of each discharge occurrence
{except for stormwater runoff, spillage, or leaks):

(e) If an effluent guideline adopted under RULE IV ap-
plies to the applicant and is expressed in terms of production
(or other measure of operation), a reasonable measure of the
applicant's actual production reported in the units used in the
applicable effluent guideline. The reported measure must re-
flect the actual production of the facility as required by RULE
XXVIII;

(£) TIf the applicant is subject to any present require-
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ments or compliance schedules for construction, upgrading, or
operation of waste treatment equipment, ain identification of
the abatement requirement, a description of the abatement pro-
ject, and a listing of the required and projected final compli-
ance dates;

(¢) Information on the discharge of pollutants specified
in this subsection. when "quantitative data" for a pollutant
are required, the applicant must collect a sample of effluent
and analyze it for the pollutant in accordance with analytical
methods approved under 40 CFR Part 136. When no analytical
method is approved, the applicant may use any suitable method
but must provide a description of the method. When an appli-
cant has two or more outfalls with substantially identical
effluents, the department may allow the applicant to test only
one outfall and report that the quantitative data also apply to
the substantially identical outfalls. The requirements in
subsections (7)(g)(iii)(a), (7)(g){iii)(B), and (7)(g)(iv) of
this rule that an applicant must provide quantitative data for
certain pollutants known or believed to be present do not apply
to pollutants present in a discharge solely as the result of
their presence 1in intake water; however, an applicant must
report such pollutants as present. Grab samples must be used
for pH, temperature, cyanide, total phenols, residual chlorine,
oil and grease, and fecal coliform. For all other pollutants,
24-hour composite samples must be used. However, a minimum of
one grab sample may be taken for effluents from holding ponds
or other impoundments with a retention period greater than 24
hours, and a minimum of 1 to 4 grab samples may be taken for
storm water discharges depending on the duration of the dis-
charge. One grab sample must be taken in :he first hour (or
less) of discharge with one additional grab sample taken in
each succeeding hour of discharge up to a minimum of 4 grab
samples for discharges lasting 4 or more hours. In addition,
the department may waive composite samplirg for any outfall for
which the applicant demonstrates that the use of an automatic
sampler is infeasible and that the minimum of 4 grab samples
will be a representative sample of the effluent being dis-
charged. An applicant is expected to "know or have reason to
believe" that a pollutant is present in an effluent based on an
evaluation of the expected use, production, or storage of the
pollutant. (For example, any pesticide manufactured by a fa-
cility may be expected to be present in contaminated storm
water runoff from the facilitv.)

(i)(A) Every applicant must report gquantitative data for
every outfall for the following pollutants:

biochemical oxygen demand (BODg)
chemical oxygen demand

total organic carbon

total suspended scolids

ammonia (as N)

temperature (both winter and summer)
pH

(B) The department may waive the reporting requirements
for individual point sources or for a particular industry cate-
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gory for one or more of the pollutants listed in the abhove sub-
section if the applicant has demonstrated that such a waiver is
appropriate because information adeguate to support issuance of
a permit can be obtained with less stringent requirements.

(ii) Each applicant with processes in one or more primary
industry category (see Appendix A to 40 CFR Part 122) contrib-
uting to a discharge must report quantitative data for the fol-
lowing pollutants in each outfall containing process waste-
water:

(A) The organic toxic pollutants in the fractions desig-
nated in Table I of Appendix D of 40 CFR Part 122 for the ap-
plicant's industrial category or categories unless the appli-
cant qualifies as a small business under subsection (7)(h} of
this rule. Table II of Appendix D of 40 CFR Part 122 lists
the organic toxic pollutants in each fraction. The fractions
result from the sample preparation required by the analytical
procedure which uses gas chromatography/mass spectrometry. A
determination that an applicant falls within a particular in-
dustrial category for the purposes of selecting fractions for
testing is not conclusive as to the applicant's inclusien in
that category for any other purposes; and

(B) The pollutants listed in Table III of Appendix D of
40 CFR Part 122 (the toxic metals, cyanide, and total phenols);

(iii)(A). Each applicant must indicate whether it knows or
has reason to believe that any of the pollutants in Table IV of
Appendix D of 40 CFR Part 122 (certain conventional and noncon-
ventional pollutants) is discharged from each outfall. If an
applicable effluent limitations guideline either directly lim-~
its the pollutant or, by its express terms, indirectly limits
the pollutant through limitations on an indicator, the appli-
cant must report guantitative data. For every pollutant dis-
charged which is net so limited in an effluent limitations
guideline, the applicant must either report quantitative data
or briefly describe the reasons the pollutant is expected to be
discharged.

(B) Each applicant must indicate whether it knows or has
reason to beljeve that any of the pollutants listed in Table II
or Table III of Appendix D of 40 CFR Part 122 (the toxic pol-
lutants and total phenols) for which guantitative data are not
othetwise required under subsection (7)(g)(ii) of this rule, is
discharged from each ocutfall. For every pollutant expected to
be discharged in concentrations of 10 ppb or greater, the ap-
plicant must report quantitative data. For acreolein, acryloni-
trile, 2,4-dinitrophenol, and 2-methyl 4,6-dinitrophenol, where
any of these four pollutants are expected to be discharged in
concentrations of 100 ppb or greater, the applicaht must report
quantitative data. For every pollutant expected to be dis-
charged in concentrations less than 10 ppb, or in the case of
acrolein, acrylonitrile, 2,4-dinitrophenol, and 2-methyl 4,6-
dinitrophenol, in concentrations less than 100 ppb, the appli-~
cant must either submit quantitative data or briefly describe
the reasons the pollutant 1is expected to be discharged. An
applicant qualifying as a small business under subsection
(7)(h) of this rule is not required to analyze for pollutants
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listed in Table II of Appendix D of 40 CFE Part 122 (the organ-
jic toxic pollutants).

(iv) Each applicant must indicate whether it knows or has
reason to believe that any of the pollutants in Table V of Ap-
pendix D of 40 CFR Part 122 (certain hazardous substances and
asbestos) are discharged from each outfall. For every pollut-
ant expected to be discharged, the applicant must briefly de-
scribe the reasons the pollutant is expected to be discharged,
and report any quantitative data it has for any pollutant.

(v) Each applicant must report qualitative data, generat-
ed using a screening procedure not calibrated with analytical
standards, for 2,3,7,8~tetrachlorodibenzo-p-dioxin (7TCDD) if
it:

(A) uses or manufactures 2,4,5-trichlorophenoxy acetic
acid (2,4,5-T); 2-(2,4,5-trichlorophenoxy) propancic acid (8il-
vex, 2,4,5-TP); 2-(2,4,5-trichlorophenoxy) ethyl 2,2~dichloro-
propionate (Erbon) ; 0,0-dimethyl 0-(2,4.5-trichlorophenyl)
phosphorothicate (Ronnel); 2,4,5-trichlorophenocl (TCP); or
hexachlorophene (HCP); or

(B) knows or has reason to believe tha:z TCDD is or may be
present in an effluent.

(h) An -applicant which gqualifies as a small business
under one of the following criteria is exempt from the require-
ments in subsection (7)(g)(ii)(A) or (7)(g)(iii)(A) of this
rule to submit guantitative data for the pollutants listed in
Table II of Appendix D of 40 CFR Part 122 (the organic toxic
pollutants):

(i} for coal mines, a probable total annual production of
less than 100,000 tons per year;

(ii) for all other applicants, gross total annual sales
averaging less than $100,000 per year (in second quarter 1980
dollars).

(1) A listing of any toxic pollutant which the applicant
currently uses or manufactures as an intermediate or final
product or byproduct. The department may waive or modify this
requirement for any applicant if the applicant demonstrates
that it would be unduly burdensome to identify each toxic pol-
lutant and the department has adeguate information to jissue the
permit.

(3)(1) An applicant that gqualifies as a Group II storm
water discharger under RULE XI(64) and RULE XXI Iis exempt from
the requirements of subsections (6)(g) and (7) of this rule,
unless the department requests such information;

(ii) for the purpose of subsection (7)(c¢) of this rule,
storm water point sources may estimate the average flow of
their discharge and must indicate the rainfall event and the
method of estimation that the estimate is based on;

(iii) the department may require additional information
under subsection (7)(m) of this rule, and may request any Group
II storm water dischargers to comply with section (7) of this
rule.

(k) An identification of any biological toxicity tests
which the applicant knows or has reason to believe have been
made within the last 3 years on any of the applicant's dischar-
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ges or on a receiving water in relation to a discharge.

(1) If a contract laboratory or consulting firm performed
any of the analyses required by subsection (7){(g) of this rule,
the identity of each laboratory or firm and the analyses per-
formed.

(m) In addition to the information reported on the appli-
cation form, applicants shall provide to the department, at its
request, such other information as the department may reasona-
bly require to assess the discharges of the facility and to de-
termine whether to issue an MPDES permit. The additional in-
formation may include additional quantitative data and biocas-
says to assess the relative toxicity of discharges to aquatic
life and requirements to determine the cause of the toxicity.

(8) Except for stormwater discharges, all manufacturing,
commercial, mining, and silvicultural dischargers applying for
MPDES permits which discharge only non-process wastewater not
regulated by an effluent limitations guideline or new source
performance standard shall provide the following information to
the department, using application forms provided by the depart-
ment :

(a) outfall number, latitude and longitude to the nearest
15 seconds, and the name of the receiving water;

(b) date of expected commencement of discharge (for new
dischargers);

(c} an identification of the general type of waste dis-
charged, or expected to be discharged upon commencement of
operations, including sanitary wastes, restaurant or cafeteria
wastes, or noncontact cooling water; an identification of cool-
ing water additives (if any) that are used or expected to be
used upon commencement of operations, along with their composi-
tion if existing composition is available;

(d){(i) OQuantitative data for the pollutants or parameters
listed below, unless testing is waived by the department. ‘The
quantitative data may be data collected over the past 365 days,
if they remain representative of current operations, and must
include maximum daily value, average daily value, and number of
measurements taken. The applicant must collect and analyze
samples in accordance with 40 CFR Part 136. Grab samples must
be used for pH, temperature, oil and grease, total residual
chlorine, and fecal coliform. For all other pollutants, 24-
hour composite samples must be used. New dischargers must
include estimates for the pollutants or parameters listed below
instead of actual sampling data, along with the source of each
estimate. All levels must be reported or estimated as concen-
tration and as total mass, except for flow, pH, and tempera-
ture.

(A) biochemical oxygen demand (BODg);

{B) total suspended solids (TSS);

(C) fecal coliform (if believed present or if sanitary
waste is or will be discharged;

(D) total residual chlorine (if chlorine is used);

(E) o0il and grease;

(F) chemical oxygen demand (COD) (if non-contact cooling
water is or will be discharged);
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(G) total organic carbon (TOC) (if non-contact cooling
water is or will be discharged);

(H) ammonia (as N};

(I} discharge flow;

(J) pH; and

(K) temperature (winter and summer).

(ii) The department may waive the testing and reporting
requirements for any of the pollutants or flow listed in (4)(i)
above if the applicant submits a request for such a waiver
before or with his application which demonstrates that informa-
tion adequate to support issuance of a permit can be obtained
through less stringent requirements.

(iii) If the applicant is a new discharger, he must com-
plete forms provided by the department by providing gquantita-
tive data in accordance with (8)(d) above no later than 2 years
after commencement of discharge. However, the applicant need
not complete those portions of the forms requiring tests which
he has already performed and reported under the discharge moni-
toring requirements of his MPDES permit.

(iv) The reqguirements of (i) and (iii) above, that an
applicant must provide quantitative data or estimates of cer-
tain pollutants, do not apply to pollutants present in a dis-
charge solely as a result of their presence in intake water.
However, an applicant must report such pollutants as present.
Net credit may be provided for the presence of pollutants in
intake water if the requirements of RULE XXVIII(9) are met.

(e) A description of the frequency of flow and duration
of any seasonal or intermittent discharge (except for storm-
water runoff, leaks, or spills);

(f) A brief description of any system used or to be used;

(g) Any additional information the applicant wishes to be
considered, such as influent data for the purpose of obtaining
"net" credits pursuant to RULE XXVIII(9); and

(h) The signature of the certifying official under RULE
XVIII,

(9) New and existing concentrated animal feeding opera-
tions (defined in RULE XI(3)) and concentrated aguatic animal
production facilities (defined in RULE XI(7)) shall provide
the following information to the department, using the applica-
tion form provided by the department:

(a) for concentrated animal feeding oparations:

(i) the type and number of animals in open confinement
and housed under roof;

(ii) the number of acres used for confinement feeding;
and

(iii) the design basis for the runoff diversion and con-
trol system, if one exists, including the number of acres of
contributing drainage, the storage capacity, and the design
safety factor;

(b) for concentrated aquatic animal production facili-
ties:

(i) the maximum daily and average monthly flow from each
outfall;

{ii) the number of ponds, raceways, and similar struc-
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tures;

{(iii) the name of the receiving water and the source of
intake water;

(iv) for each species of aquatic animals, the total year-
ly and maximum harvestable weight; and

(v) the calendar month of maximum feeding and the total
mass of food fed during that month.

(10) New manufacturing, commercial, mining, and silvicul-
tural dischargers applying for MPDES permits (except for new
discharges of stormwater runoff or facilities subject to the
requirements of RULE XVII(10) shall provide the following in-
formation to the department, using application forms provided
by the department:

(a) the latitude and longitude to the nearest 15 seconds,
and the name of the receiving water;

(b) the expected date of commencement of discharge;

{(c)(i) description of the treatment that the wastewater
will receive, along with all operations contributing wastewater
to the effluent, average flow contributed by each operation,
and the ultimate disposal of any solid or 1liquid wastes not
discharged;

(ii) a line drawing of the water flow through the facil-
ity with a water balance as described in RULE XVII(9)(b); -

(iii) if any of the expected discharges will be intermit-
tent or seasonal, a description of the frequency, duration, and
maximum daily flow rate of each discharge occurrence (except
for stormwater runcff, spillage, or leaks);

(d) if a new source performance standard promulgated un-
der section 306 of the federal Clean Water Act or an effluent
limitation guideline applies to the applicant and is expressed
in terms of production (or other measure of operation), a rea-
sonable measure of the applicant's expected actual production
reported in the units used in the applicable effluent guideline
or new source performance standard as required by RULE XXVIII
(2)(b) for each of the first 3 years. Alternative estimates
may also be submitted if production is likely to vary;

(e) the requirements in subsections (8){(d){(i), (ii), and
(iii) of this rule that an applicant must provide estimates of
certain pollutants expected to be present do not apply to pol-
lutants present in a discharge solely as a result of their
presence in intake water; however, an applicant must report
such pollutants as present. Net credits may be provided for
the presence of pollutants in intake water if the reguirements
of RULE XXVIII(9) are met. All levels (except for discharge
flow, temperature, and pH) must be estimated as concentration
and as total mass;

(i) Each applicant must report estimated daily maximum,
daily average, and source of information for each outfall for
the following pollutants or parameters. The department may
waive the reporting requirements for any of these pollutants
and parameters if the applicant submits a request for such a
walver before or with his application which demonstrates that
information adeguate to support issuance of the permit can be
obtained through less stringent reporting requirements.
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(3) biochemical oxygen demand (BOD);

{B) chemical oxygen demand (COD);

(C) total organic carbon (TOC);

(D) total suspended solids (TSS);

(E) flow;

(F) ammonia (as N);

(G) temperature (winter and summer); and

(H} pH.

(ii) Each applicant must report estimated daily maximum,
daily average, and source of information for each outfall for
the following pollutants, if the applicant knows or has reason
to believe they will be present or if they are 1limited by an
effluent limitation guideline or new source performance stan-
dard either directly or indirectly through 1limitations on an
indicator pollutant: all pollutants in Table IV of Appendix D
of 40 CFR Part 122 (certain conventional and nonconventional
pollutants).

(iii) Each applicant must report estimated daily maximum,
daily average and source of information for <the following pol-
lutants if he knows or has reason to believe that they will be
present in the discharges from any outfall:

(A) the pollutants listed in Table II1 of Appendix D of
40 CFR Part 122 (the toxic metals, in the discharge from any
outfall: total cyanide and total phenols); and

(B) the organic toxic pollutants in Table II of Appen-
dix D of 40 CFR Part 122 (except bis (chloromethyl) ether,
dichloroflucromethane, and trichloroflucromethane). This re-
quirement is waived for applicants with expected gross sales of
less than $100,000 per year for the next three years, and for
coal mines with expected average production of 1less than
100,000 tons of coal per year.

(iv) The applicant is required to report that 2,3,7,8-
tetrachlorodibenzo-p-dioxin (ICDD) may be discharged if he uses
or manufactures one of the following c¢ompounds, or if he knows
or has reason to believe that TCDD will or may be present in an
effluent:

(A) 2,4,5-trichlorophenoxy acetic acid (2,4,5-T) (CAS
#93-76-5);

(B) 2-(2,4,5-trichlorophenoxy) propanoic acid (Silvex,
2,4,5-TP) (CAS #93-72-1);

(¢) 2-(2,4,5-trichlorophenoxy) ethyl 2,2-dichloropropion-
ate (Erbon) (CAS #136-25-4);

(D) 0,0-dimethyl 0-(2,4,5-trichlorophenyl) phosphorothio-
ate (Ronnel) (CAS $299-84-3);

(E} 2,4,5-trichloropheneol (TCP) (CAS #95-95-4); or

(F) hexachlorophene (HCP) (CAS #70-30-4).

(v) Each applicant must report any pollutants listed in
Table V of Appendix D of 40 CFR Part 122 (certain hazardous
substances) if he believes they will be present in any outfall
(no quantitative estimates are required unless they are already
available).

(vi) No later than 2 years after the commencement of
discharge from the proposed facility, the applicant is required
to complete and submit forms prescribed by the department.
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However, the applicant need not complete those portions of the
forms requiring tests which he has already performed and re-
ported under the discharge monitoring requirements of his MPDES
permit.

(f) each applicant must report the existence of any tech-
nical evaluation concerning his wastewater treatment, along
with the name and location of similar plants of which he has
knowledge;

(g) any optional information the permittee wishes to have
considered; and

(h) the signature of the certifying official under RULE
XVIII.

(i) for a request from best practicable control technol-
ogy currently available (BPT), by the close of the public com-
ment period under RULE XLI;

(ii) for a request from best available technology eco-
nomically achievable (BAT) and/or best conventional pollutant
control technology (BCT), by no later than:

(A) July 3, 1989, for a request based on an effluent
limitation guideline promulgated before February 4, 1987, to
the extent July 3, 1989 is not later than that provided under
previously promulgated regulations; or

(B) 180 days after the date on which an effluent limita-
tion guideline is published in the federal register for a re-
quest based on an effluent limitation guideline promulgated on
or after Februacy 4, 1987.

(iii) the request shall explain how the requirements of
the applicable regulatory and/or statutory criteria have been
met.

(11) A discharger which is not a publicly owned treatment
works (POTW) may request a variance from otherwise applicable
effluent limitations under any of the following statutory or
regulatory provisions within the times specified below: .

{a} A request for a variance based on the presence of
"fundamentally different factors" from those on which the ef-
fluent limitations guideline was based;

(b) A request for a variance from the best available
technology (BAT) requirements for federal Clean Water Act sec-
tion 301(b)(2)(F) pollutants (commonly called "non-convention-
al" pollutants) pursuant to section 301l(c) of the federal Clean
Water Act because of the economic capability of the owner or
operator, or pursuant to section 301(g) of the federal Clean
Water Act because of certain environmental considerations, when
those requirements were based on effluent limitation guide-
lines, must be made by:

(i} submitting an initial request to the department,
stating the name of the discharger, the permit number, the out-
fall number(s), the applicable effluent guideline, and whether
the discharger 1is requesting a federal Clean Water Act section
301(c) or section 301(g) modification or both. This request
must have been filed not later than:

(A) September 25, 1978, for a pollutant which is con-
trolled by a BAT effluent limitation guideline promulgated
before December 27, 1977; or
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(B) 270 days after promulgation of an ipplicable effluent
limitation guideline for guidelines promulgated after December
27, 1977; and

(ii) submitting a completed request no later than the
close of the public comment perioed under RULE XLI demonstrating
that the regquirements of RULE XLIV and the applicable require-
ments of 40 CFR Part 125 have been met. Notwithstanding this
provision, the complete application for a request under section
301{(g) of the federal Clean Water Act shall be filed before the
department must make a decision;

(iii) requests for variance from effluent limitations not
based on effluent limitations guidelines need only comply with
subsection (11){b)(ii) of this rule and need not be preceded by
an initial request under subsection (11)(b)(1) of this rule.

(c) An extension under federal Clean Water Act section
301(i)(2) of the statutory deadlines in section 301(b)(1)(A) or
(b)(1)(Cc) of the federal Clean Water Act based on delay in com-
pletion of a POTW into which the source is to discharge must
have been requested on or before June 26, 1978, or 180 days af-
ter the relevant POTW requested an extension under subsection
(12)(b) of this rule, whichever is later, but in no event may
this date have been later than January 30, 1988. The request
must explain how the requirements of 40 CFR Part 125, subpart
J, have been met.

(d) An extension under federal Clean Water Act section
301(k) from the statutory deadline of 301(b)(2)(A) for best
available technology based on the use of innovative technelogy
may be requested no later than the close of the public comment
period under RULE XLI for the discharger's initial permit re-
quiring compliance with section 301(b)(2)(A). The request must
demonstrate that the requirements of RULE XuIV and 40 CFR Part
125, subpart C, have been met.

(e) A modification under the federal Clean Water Act sec-
tion 302(b)(2) of requirements under section 302(a) for achiev-
ing water quality related effluent limitations may be requested
no later than the close of the public comment period under RULE
XLI on the permit from which the modification is sought.

(f) A variance under the federal Clean Water Act section
316(a) for the thermal component of any discharge must he filed
with a timely application for a permit under this subchapter,
except that if thermal effluent limitations are established
under federal Clean Water Act section 402(A){1l) or are based on
water guality standards the request for a variance may be filed
by the close of the public comment period under RULE XLI.

(12) A discharger which is a publicly owned treatment
works (POTW) may reguest a variance from otherwise applicable
effluent limitations under either of the <following statutory
provisions as specified below:

(a) an extension under federal Clean Water Act section
301{i)(1) of the statutory deadlines in federal Clean Water Act
section 301(b)(1)(B) or (b){(1)(C) based on delay in the con-
struction of the POTW must have been requested on or before
August 3, 1987; or

{(b) a modification under federal Clean Water Act section
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302(b)(2) of the requirements under section 302(a) for achiev-
ing water quality based effluent limitations must be requested
no later than the close of the public comment period under RULE
XLI on the permit from which the modification is sought.

(13)({a) Notwithstanding the time requirements in sections
{(11) and (12) of this rule, the department may notify a permit
applicant before a draft permit is issued under RULE XXXIX that
the draft permit will likely contain limitations which are eli-
gible for variances. 1In the notice the department may require
the applicant as a condition of consideration of any potential
variance request to submit a request explaining how the re-
quirements of 40 CFR Part 125 applicable to the variance have
been met and may require its submission within a specified
reasonable time after receipt of the notice. The notice may be
sent before the permit application has been submitted. The
draft or final permit may contain the alternative limitations
which may become effective upon final grant of the variance.

(b) A discharger who cannot file a timely complete re-
quest required under subsection (11)(b){(ii) or (11)(b)(iii) of
this rule may regquest an extension. The extension may be
granted or denied at the discretion of the department. Exten-
sions shall be no more than 6 months in duration.

(14) Applicants shall keep records of all data used to
complete permit applications and any supplemental information
submitted under this subchapter for a period of at least 3
years from the date the application is signed.

(15) The board hereby adopts and incorporates herein by
reference (see RULE X for complete information about all mate-
rials incorporated by reference):

(a) 40 CFR 125.102, which is a federal agency rule set-
ting forth requirements for best management practices for dis-
chargers who use, manufacture, store, handle, or discharge any
hazardous or toxic pollutant; .

(b) 40 CFR Part 136, which is a series of federal agency
rules setting forth guidelines establishing test procedures for
the analysis of pollutants;

(c) Appendix A to 40 CFR Part 122, which is an appendix
to a series of federal agency rules and sets forth a list of
primary industrial categories;

{d) Tables I, 1II, and TIII of Appendix D to 40 CFR Part
122, which are part of appendices of federal agency rules and
list, respectively, testing requirements for organic toxic
pollutants by industry category for existing dischargers, or-
ganic toxic pollutants in each of 4 fractions in analysis by
gas chromatography/mass spectroscopy (GC/MS), and other toxic
pollutants (metals and cyanide) and total phenols;

(e) Tables IV and V of Appendix D to 40 CFR Part 122,
which are lists appended to a federal agency rule setting
forth, respectively, conventional and nonconventional pollut-
ants, and toxic pollutants and hazardous substances required
to be identified by existing dischargers if expected to be
present; and

(f) 40 CFR Part 125, which is a series of federal agency
rules setting forth criteria and standards for the national
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pellutant discharge elimination system (NPDES), specifically
including criteria for extending compliance dates for facili-
ties installing innovative technology (Subpart C), criteria for
determining the availability of a variance based on fundamen-
tally different factors (FDF) (Subpart D), and criteria for
extending compliance dates for achieving effluent limitations.
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XVIII SIGNATORIES TO PERMIT APPLICATIONS AND REPORTS

(1) All permit applications must be signed as follows:

(a) for a corporation, by a responsible corporate offi-
cer. A responsible corporate officer means:

(i) a president, secretary, treasurer, or vice-president
of the corporation in charge of a principal business function,
or any other person who performs similar policy- or decision-
making functions for the corporation; or

(ii) the manager of one or more manufacturing, production,
or operating facilities employing more than 250 persons or
having gross annual sales or expenditures exceeding $25 mil-
lion (in second-quarter 1980 dollars), if authority to sign
documents has been assigned or delegated tc the manager in ac-
cordance with corporate procedures.

(b) for a partnership or sole proprietorship, by a gen-
eral partner or the proprietor, respectively; or

(c) for a nmunicipality, state, federal, or other public
agency, by either a principal executive officer or ranking
elected official. A principal executive officer of a federal
agency includes:

(i) the chief executive officer of the agency; or

(ii) a senior executive officer having responsibility for
the overall operations of a principal geographic unit of the
agency.

(2) All reports required by permits, other information
requested by the department, and all permit applications sub-
mitted for Group II storm water discharges under RULE XXI must
be signed by a person described in section (1) of this rule or
by a duly authorized representative of that person. A person
is a duly authorized representative only if:

(a) the authorization is made in writing by a person
described in section (1) of this rule;

(b) the authorization specifies either an individual or a
position having responsibility for the overall operation of the
regulated facility or activity such as the position of plant
manager, operator of a well or a well field, superintendent,
position of equivalent responsibility, or an individual or
position having overall responsibility for environmental mat-
ters for the company (a duly authorized representative may
thus be either a named individual or any individual occupying a
named position);

(c) the written authorization is submitted to the depart-
ment.

(3) If an authorization under section (2) of this rule is
no longer accurate because a different individual or position
has responsibility for the overall operation of the facility, a
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new authorization satisfying the requirements of section (2) of
this rule must be submitted to the department prior to or to-
gether with any reports, information, or applications to be
signed by an authorized representative.

(4) Any person signhing a document under sections (1) or
(2) of this rule shall make the following certification:

I certify under penalty of law that this document and all
attachments were prepared under my direction or supervision in
accordance with a system designed to assure that qualified per-
sonnel properly gather and evaluate the information submitted.
Based on my inquiry of the person or persons who manage the
system, or those persons directly responsible for gathering the
information, the information submitted is, to the best of my
knowledge and belief, true, accurate, and complete. I am aware
that there are significant penalties for submitting false in-
formation, including the possibility of fine and imprisonment
for knowing violations.

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XIX CONCENTRATED ANIMAL FEEDING OPERATIONS

(1} "Concentrated animal feeding operation” means an
animal feeding operation which meets the criteria in Appendix B
of 40 CFR Part. 122, or which the department designates under
section (3) of this rule.

(2) concentrated animal feeding operations are point
sources subject to the MPDES permit program.

(3) On a case-by-case basis, the department may designate
any animal feeding operation as a concentrated animal feeding
operation upon determining that it is a significant contributor
of pollution to state waters. In making this designation the
department shall consider the following factors:

(a) The size of the animal feeding operation and the
amount of wastes reaching state waters;

(b) The location of the animal feeding operation relative
to state waters;

(c) The means of conveyance of animal wastes and process
waste waters into state waters;

(d) The slope, vegetation, rainfall, and other factors
affecting the 1likelihood or frequency of discharge of animal
wastes and process waste waters into state waters; and

(e) Other relevant factors.

(4) No animal feeding operation with less than the num-
bers of animals set forth in Appendix B of 40 CFR Part 122 may
be designated as a concentrated animal feeding operation un-
less:

(a) Pollutants are discharged into state waters through a

manmade ditch, flushing system, or other similar manmade de-
vice; oOr .
’ (b) Pollutants are discharged directly into state waters
which originate outside of the facility and pass over, across,
or through the facility or otherwise come inteo direct contact
with the animals confined in the operation. -

(5) A permit application is not reguired from a concen-
trated animal feeding operation desighated under this rule
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until the department has conducted an on-site inspection of the
operation and determined that the operation should and could be
regulated under the permit program.

(6) The board hereby adopts and incorporates herein Ap-
pendix B of 40 CFR Part 122 which is an appendix to a federal
agency rule sei:ting forth criteria for determining whether a
facility or operation merits classification as a concentrated
animal feeding operation. See RULE X for complete information
about all mater:.als incorporated by reference.

AUTH: 75=5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XX CONCENTRATED AQUATIC ANIMAL PRODUCTION FACILITIES
AND AQUACULTURE PROJECTS (1) "Concentrated aguatic animal
production facility" means a hatchery, fish farm, or other
facility which meets the criteria in Appendix C of 40 CFR Part
122, or which the department designates under section (3) of
this rule.

(2) Concentrated aquatic animal production facilities, as
defined in this rule, are point sources subject +to the MPDES
permit program.

(3) On a case-by-case basis, the department may desig-
nate any warm or cold water aguatic animal production facility
as a concentrared animal production facility upon determining
that it is a 'significant contributor of pollution to state
waters. In ma:ing this designation the department shall con-
sider the folloiing factors:

(a) the ‘.ocation and quality of the receiving state
waters;

(b) the holding, feeding, and production capacities of
the facility;

(c) the quantity and nature of the pollutants reaching
state waters; and

(d) other relevant factors.

{(4) A permit application is not required from a concen-
trated aquatic animal production facility designated under this
rule until the department has conducted an on-site inspection
of the facility and has determined that the facility should and
could be regulated under the permit program.

(5) Discharges into aquaculture projects, as defined in
RULE XI(6), are subject to the MPDES permit program through
section 318 of the federal Clean Water Act, and in accordance
with 40 CFR Part 125, subpart B.

(a) '"Designated project area" means the portions of the
waters of Montana within which the permittee or permit appli-
cant plans to confine the cultivated species, using a method,
plan, or operation (including, but not limited to, physical
confinement) which, on the basis of reliable scientific evi-
dence, is expected to ensure that specific individual organisms
comprising an aquaculture crop will enjoy inc¢reased growth
attributable to the discharge of pollutants, and be harvested
within a defined geographic area.

{(6) The board hereby adopts and incorporates herein by
reference Appendix C of 40 CFR Part 122 which is an appendix to
a federal agency rule setting forth criteria for determining
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whether a facility or operation merits classification as a
concentrated agquatic animal production fazility. See RULE X
for complete information about all materials incorporated by
reference. .
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XXI STORM WATER DISCHARGES (1l){a) Prior to October
1, 1992, a permit shall not be required for a discharge com-
posed entirely of storm water, except for:

(1) a discharge with respect to which a permit has been
issued prior to February 4, 1987;

(ii) a discharge associated with industrial activity;

(1ii) a discharge from a municipal separate storm sewer
system serving a population of 250,000 or more;

(iv) a discharge from a4 municipal separate storm sewer
system serving a population of 100,000 or more but less than
250,000; or

(v) a discharge which the administrator or the state, as
the case may be, determines contributes to a violation of a
water guality standard or is a significant contributor of pol-
lutants to waters of the United States.

(b) Permits for discharges from municipal separate storm
sewers may be issued on a system or jurisdiction-wide basis.

(¢) The administrator shall not require a permit under
this section, nor shall the administrator directly or indirect-
ly require any state to require a permit for discharges of
storm water runoff from mining operations or o¢il and gas ex-
ploration, production, processing, or treatment operations or
transmission facilities, composed entirely c¢f flows which are
from conveyances or systems of conveyances (including but not
limited to pipes, conduits, ditches, and channels) used for
collecting and conveying precipitation runoff and which are not
contaminated by contact with or do not come into contact with
any overburden, raw material, intermediat:z products, finished
product, byproduct, or waste products lociated on the site of
such operations.

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-101, MCA

RULE XXIT SILVICULTURAL ACTIVITIES (1) Silvicultural
point sources, as defined in RULE XI(58), are point sources
subject to the MPDES permit program.

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XXIITI NEW SOURCES AND NEW DISCHARGERS (1) Except
as otherwise provided in an applicable new source performance
standard, a source is a new source if it meets the definition
of new source in RULE XI(39), and

(a) it is constructed at a site at which no other source
is located; or

(b) it totally replaces the process or production equip-
ment that causes the discharge of pollutatts at an existing
source; or

(c) 1its processes are substantially i1ndependent of an
existing source at the same site. In deternil.ing whether these
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processes are substantially independent, the department shall
consider such factors as the extent to which the new facility
is integrated with the existing plant; and the extent to which
the new facility is engaged in the same general type of activ-
ity as the existing source.

(2) A source meeting the requirements of subsections
{1)(a), (b), or (c) of this rule is a new source only if a new
source performance standard is independently applicable to it.
If there 1is no such independently applicable standard, the
source is a new discharger. (See RULE XI(38).)

{3) Construction on a site at which an existing source is
located results in a modification subject to RULE XXXIV rather
than a new source (or a new discharger) if the construction
does not create a new building, structure, facility, or instal-
lation meeting the criteria of subsections (1)(b) or (c) of
this rule but otherwise alters, replaces, or adds to existing
process or production equipment.

(4) Construction of a new source as defined under RULE
XI(39) has commenced if the owner or operator has:

(a) begun, or caused to begin as part of a c¢ontinuous on-
site construction program:

(i) any placement, assembly, or installation of facili-
ties or equipment; or

(ii) significant site preparation work including clear-
ing, excavation, or removal of existing buildings, structures,
or facilities which is necessary for the placement, assembly,
or installation of new source facilities or equipment; or

(b) entered into a binding contractual obligation for the
purchase of facilities or equipment which are intended to be
used in its operation within a reasonable time. Options to
purchase or contracts which can be terminated or modified with-
out substantial loss, and contracts for feasibility, engineer-
ing, and design studies do not constitute a contractual obliga-
tion under this rule.

(5) Except as provided in section (6) of this rule, any
new discharger, the construction of which commenced after Octo-
ber 18, 1972, or new source which meets the applicable promul-
gated new source performance standards before the commencement
of discharge, may not be subject to any more stringent new
source performance standards or to any more stringent technol-
ogy-based standards under RULE IV for the soonest ending of the
following periods:

{(a) ten vyears from the date that construction is com-
pleted;

(b) ten years from the date the source begins to dis-
charge process or other non-construction related wastewater; or

(c) the period of depreciation or amortization of the
facility for the purposes of section 167 or 169 (or both) of
the Internal Revenue Code of 1954,

{6) The prctection £from more stringent standards of per-
formance afforded by section (5) of this rule does not apply
to:

{(a) additicial or more stringent permit conditions which
are not technolo¢y based; for example, conditions based on
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water guality standards, or toxic effluent standards or prohi-
bitions under RULE III; or

(b) additional permit conditions in accordance with 40
CFR 125.3 controlling toxic pollutants or hazardous substances
which are not controlled by new source pe:fcrmance standards.
This includes permit conditions controll.ng pollutants other
than those identified as toxic pollutants o: hazardous substan-
ces when control of these pollutants has been specifically
identified as the method to control the +#oxic pollutants or
hazardous substances.

{7) When an MPDES permit issued to a source with a "pro-
tection period" under section (5) of this rule expires on or
after the expiration of the protection period, that permit must
require the owner or operator of the source to comply with the
requirements of section 301 of the federal Cl:2an wWater Act and
any other then-applicable requirements of the Act immediately
upon the expiration of the protection period. No additional
reriod for achieving compliance with these reguirements may be
allowed except  when necessary to achieve compliance with re-
quirements promulgated less than three years hefore the expira-
tion of the protection period.

(8) The owner or operator of a new source, a new dis-
charger which commenced discharge after August 13, 1979, or a
recommencing discharger, shall 1install and have in operating
condition, and shall "start-up" all pollution control equipment
required to meet the conditions of its permits before beginning
to discharge. Within the shortest feasible time (not to exceed
90 days), the owner or operator shall meet all permit condi-
tions. The requirements of this rule do no: apply if the owner
or operator is issued a permit containing a ccmpliance schedule
under RULE XXX(1)(b).

(9) After the effective date of new source performance
standards, it 1is unlawful for any owner or operator of any new
source to operate the source in violation of those standards
applicable to the source.

(10) The board hereby adopts and incorporates herein by
reference 40 CFR 125.3, which is a federal agency rule setting
forth technology-based treatment requirements for point source
dischargers. See RULE X for complete information about all
materials incorporated by reference.

AUTH: °~ 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XXIV GENERAL PERMITS (currently 16.20.914) (1) The
department may issue general permits for the following cate-
gories of point sources which the board has determined are
appropriate for general permitting under the criterla listed in
40 CFR 122.28:

(a) cofferdams or other construction dewatering dischar-
ges;

(b) groundwater pump test discharges;

(c) fish farms;

(d) placer mining operations;

(e) suction dredge operations wusing suction intakes no
larger than 4" in diameter;
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(f) o0il well produced water discharges for beneficial
use;

(g) animal feedlots;

(h) common facultative sewage lagoons;

(i) sand and gravel mining and processing operations; and

(j) groundwater discharges from mobile o0il and gas
drilling wastewater treatment units.

(2) Althougn general MPDES permits may be issued for a
category of point sources located throughout the state, they
may also be restricted to more limited geographical areas.

(3) Prior to issuing a general MPDES permit, the depart-
ment shall prepare a public notice which includes the equiva-
lent of information listed in RULE XLI(6) and shall publish the
same as follows:

(a) prior to publication, notice to the U.S. Environmen-
tal Protection Agency;

{b) direct mailing of notice to the Water Pollution Con-
trol Advisory Council and to any persons who may be affected by
the proposed general permit;

{(c) publication of notice in a daily newspaper in Helena
and in other daily newspapers of general circulation in the
state or affected area;

(d) after publication, a hearing must be held and a 30-
day comment pericd allowed as provided in RULES XLI through
XLVI and RULE XLIX.

(4) A person owning or proposing to operate a point
source who wishes to operate under a general MPDES permit shall
complete a standard MPDES application form available from the
department. The department shall, within 30 days of receiving
a completed application, either issue to the applicant an auth-
orization to operate under the general MPDES permit, or shall
notify the applicant that the source does not qualify for auth-
orization under a general MPDES permit, citing one or more of
the following reasons as the basis for denial:

(a) the specific source applying for authorization ap-
pears unable to comply with the following requirements:

(i) effluent standards, effluent limitations, standards
of performance for new sources of pollutants, toxic effluent
standards and prohibitions, and pretreatment standards;

(ii) water quality standards established pursuant to sec-
tion 75-5-301, MCA;

(iii) prohibition of discharge of any radiological,
chemical, or biological warfare agent or high-level radiocactive
waste;

(iv) prohibition of any discharge which the secretary of
the army acting through the chief of engineers finds would
substantially impair anchorage and navigation;

(v) prohibition of any discharges to which the regional
administrator has objected in writing;

(vi) prohibition of any discharge which 1is in conflict
with a plan or amendment thereto approved pursuant to section
208(b) of the act; and

(vii) any additional requirements that the department de-
termines are necessary to carry out the provisions of section
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75-5-101, MCA, et seq.

{(b) The discharge is different in degree or nature from
discharges reasonably expected from sources or activities with-
in the category described in the general MPDES permit; :

(c) An MPDES permit or authorization for the same opera-
tion has previously been denied or revoked.

(d) The discharge sought to be authorized under a general
MPDES permit is also included within an application or is sub-
ject to review under the Major Facility Siting Act, 75-20-101,
et seg., MCA;

(e) the point source will be located in an area of unique
ecological or recreational significance. Such determination
must be based upon considerations of Montana stream classifica-
tions adopted under 75-5-301, MCA, impacts on fishery resour-
ces, local conditions at proposed discharge sites, and designa-
tions of wilderness areas under 16 U.S.C. 1132 or of wild and
scenic rivers under 16 U.S5.C. 1274.

(5) Where authorization to operate under a general MPDES
permit is denied, the departmemt shall proceed, unless the
application is withdrawn, to process the application as an
individual MPDES permit under this subchapter.

(6) Every general MPDES permit must have a fixed term not
to exceed 5 years. Except as provided in section (10) of this
rule, every authorization to operate under a general MPDES per-
mit expires at the same time the general MPDES permit expires.

{7) Where authorization to operate under a general MPDES
permit is issued to a point source c¢overed by an individual
MPDES permit, the department shall, upon issuance of the au-
thorization to operate under the general MPLDES permit, termi-
nate the individual MPDES permit for that point source.

(8) Any person authorized or eligible to operate under a
general MPDES permit may at any time apply for an individual
MPDES permit according to the procedures in this subchapter.
Upon issuance of the individual MPDES permit, the department
shall terminate any general MPDES permit authorization held by
such person.

(9) The department, on its own initiativea or upon the pe-
tition of any interested person, may modify, sispend, or revoke
in whole or in part a general MPDES permit or an authorization
to operate under a general MPDES permit during its term in ac-
cordance with the provisions of RULE XXXIV for any cause listed
in RULE XXXIV or for any of the following causes:

(a) The approval of a water guality management plan con-
taining reguirements applicable to point sources covered in the
general MPDES permit;

(b) Determination by the department that the discharge
from any authorized source is a significant contributor to
pollution as determined by the factors set forth in 40 CFR
122.26(c)(2); or

(c) A change in the availability of demunstrated technol-
ogy or practices for the control or abatement of pollutants ap-
plicable to a source or to a category of sources;

(d) Occurrence of one or more of the following circum=-
stances:
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(i) violation of any conditions of the permit; or

(ii) obtaining an MPDES permit by misrepresentation or
failure to disclose fully all relevant facts;

(iii) a c¢hange in any condition that requires either a
temporary or permanent reduction or elimination of the author-
ized discharge; or

(iv) A failure or refusal by the permittee to comply with
the requirements of section 75-5-602, MCA.

(10) The department may reissue an authorization to
operate under a general MPDES permit provided that the require-
ments for reissuance of MPDES permits specified in RULE XVII.

(11) The department shall maintain and make available to
the public a register of all sources and activities authorized
to operate under each general MPDES permit including the loca-
tion of such sources and activities, and shall provide copies
of such registers upon request.

(12) For purposes of this rule, the board hereby adopts
and incorporates by reference (see RULE X for complete informa-
tion about all materials incorporated by reference):

{a) 40 CFR 122.28 which sets forth criteria for selecting
categories of point sources appropriate for general permitting;

(b) 40 CFR 124.10{(d)(1) which sets forth minimum contents
of public notices; :

(c) 40 CFR 122.26(c)(2) which sets forth criteria for
determining when a point source is considered a '"significant
contributor of pollution";

(d) 16 U.S.C. 1132 (wilderness area designations); and

{e) 16 U.S.C. 1274 (wild and scenic river designations).
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XXV CONDITIONS APPLICABLE TO ALL PERMITS The fol-
lowing conditions apply to all MPDES permits. Additjonal con-~
ditions applicable to MPDES permits are set forth in RULE XXVI.
All conditions applicable to MPDES permits must be incorporated
intc the permits either expressly or by reference. 1If incorpo-
rated by reference, a specific citation to these rules must be
given in the permit.

(1) The permittee shall comply with all conditions of
this permit. Any permit noncompliance constitutes a violation
of the Act and 1is grounds for enforcement action; for permit
termination, revocation and reissuance, or modification; or de-
nial of a permit renewal application.

(a) The permittee shall comply with effluent standards or
prohibitions established wunder RULE III for toxic pollutants
within the time provided in the rules that establish these
standards or prohibitions, even if the permit has not vet been
modified to incorporate the requirement.

{(b) The Act provides that any person who violates a per-
mit condition is subject to a c¢ivil penalty not to exceed
$10,000 per day of such violation. Any person who willfully or
negligently viclates a permit condition is subject to a fine
not to exceed $25,000 per day of viclation or imprisonment for
not more than 1 year, or both.

(2) If the permittee wishes to continue an activity regu-
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lated by this permit after the expiration date of this permit,
the permittee shall first apply for and obtain a new permit.

(3) It may not ©be a defense for a permittee in an en-
forcement action that it would have been necessary to halt or
reduce the permitted activity in order to maintain compliance
with the conditions of this permit.

(4) The permittee shall take all reasonaole steps to min-
imize or prevent any discharge in violation of this permit
which has a reasonable likelihood of adversely affecting human
health or the environment.

(5) The permittee shall at all times properly operate and
maintain all facilities and systems of trea:tment and control
{and related appurtenances) which are installad or used by the
permittee to achieve compliance with the conditions of this
permit. Proper operation and maintenance alsc includes ade-
quate laboratory controls and appropriate gJuality assurance
procedures. This provision requires the operation of backup or
auxiliary facilities or similar systems which are installed by
a permittee only when the operation is necessary to achieve
compliance with the conditions of the permit.

(6) 'This permit may be modified, revoked and reissued, or
terminated for cause. The filing of a request by the permittee
for a permit modification, revocation and reissuance, or termi-
nation, or a notiflcation of planned changes or anticipated
noncompliance does not stay any permit condition.

(7) This permit does not convey any property rights of
any sort, or any exclusive privilege.

(8) The permittee shall furnish to the department, within
a reasonable time, any information which the department may re-
quest to determine whether cause exists for mcdifying, revoking
and reissuing, or terminating this permit or to determine com-
pliance with this permit. The permittee shall alsc furnish to
the department upon request, copies of records required to be
kept by this permit.

(%) The permittee shall allow the department, or an au-
thorized representative, upon the presentation of credentials
and other documents as may be required by law, to:

(a) enter upon the permittee's premises where a regulated
facility or activity is located or conducted, or where records
must be kept under the conditions of this permit;

(b) have access to and copy, at reasonable times, any
records that must be kept under the conditions of this permit;

(c) inspect at reasonable times any facilities, equipment
(including monitoring and contreol equipment), practices, or
operations regulated or required under this permit; and

(d) sample or monitor at reasonable times, for the pur-
poses of assuring permit compliance or as otherwise authorized
by the Act, any substances or parameters at any location.

(10)(a) Samples and measurements taken for the purpose of
monitoring must be representative of the monitored activity.

(b} The permittee shall retain records of all moniteoring
information, including all calibration and maintenance records
and all original strip chart recordings for continuous moni-
toring instrumentation, copies of all reports required by this
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permit, and records of all data used to complete the applica-
tion for this permit, for a period of at least three years from
the date of the sample, measurement, report or application.
This period may be extended by request of the department at any
time,

(¢) Records of monitoring information must include:

(i) the date, exact place, and time of sampling or mea-
surements;

(ii) the individual(s) who performed the sampling or mea-
surements;

(iii) the date(s) analyses were performed;

(iv) the individual(s) who performed the analyses;

(v) the analytical techniques or methods used; and

(vi) the results of such analyses.

{d) Monitoring must be conducted according to test pro-
cedures approved under 40 CFR Part 136, unless other test pro-
cedures have been specified in this permit.

(11) All applications, reports, or information submitted
to the department must be signed and certified. (See RULE
XVIII.)

(12){(a) "The permittee shall give notice to the department
as soon as possikle of any planned physical alterations or
additions to the permitted facility. Notice is required only
when: '

{i) the alteration or addition to a permitted facility
may meet one of the criteria for determining whether a facility
is a new source in RULE XXIII(2); or

(ii) the alteration or addition could significantly
change the nature or increase the quantity of pollutants dis-
charged. This notification applies to pollutants which are
subject neither to effluent 1limitations in the permit, nor to
notification requirements under RULE XXVI(1l){(a).

(b) The permittee shall give advance notice to the de-
partment of any planned changes in the permitted facility or
activity which may result in noncompliance with permit require-
ments.

(¢} This permit is not transferable to any person except
after notice to the department. The department may require
modification or revocation and treissuance of the permit to
change the name of the permittee and incorporate such other
requirements as may be necessary under the Act. (See RULE
XXXIII; in some cases, modification or revocation and reissu-
ance is mandatory.)

(d) Monitoring results must be reported at the intervals
specified elsewhere in this permit.

(i) Monitoring results must be reported on a discharge
monitoring report (DMR).

(ii) If the permittee monitors any pollutant more fre-
quently than required by the permit, using test procedures
approved under 40 CFR 136 or as specified in the permit, the
results of this monitoring must be included in the calculation
and reporting of the data submitted in the DMR.

(iii) Calculations for all limitations which require aver-
aging of measurements must utilize an arithmetic mean unless
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otherwise specified by the department in the permit.

(e) Reports of compliance or noncompliance with, or any
progress reports on, interim and final requirements contained
in any compliance schedule of this permit must be submitted no
later than 14 days following each schedule date.

(£)(i) The permittee shall report any noncompliance which-
may endanger health or the environment. Any information must
be provided orally within 24 hours from the time the permittee
becomes aware of the circumstances. A written submission must
also be provided within five days of the time the permittee
becomes aware of the circumstances. The written submission
must contain a description of the noncompliance and its cause;
the period of noncompliance, including exact dates and times,
and if the noncompliance has not been corrected, the antici-
pated time it is expected to continue; end steps taken or
planned to reduce, eliminate, and prevent reoccurrence of the
noncompliance,

(ii) The following must be included as information which
must be reported within 24 hours under this rule:

(A) -any unanticipated bypass which exceeds any effluent
limitation in the permit (see RULE XXV(7));

(B) any upset which exceeds any effluent limitation in
the permit; and

(C) violation of a maximum daily discharge limitation feor
any of the pollutants listed by the department in the permit to
be reported within 24 hours (see RULE XXVII and 40 CFR
122.44(g)).

(iii) The department may waive the written report on a
case-by-case basis for reports under subsection (12)(£)(ii) of
this rule if the oral report has been received within 24 hours.

(g) The permittee shall report all instances of noncom-
pliance not reported under subsections 12(d), (e), and (f) of
this rule, at the time monitoring reports are submitted. The
reports must contain the information 1listed in subsection
(12)(£) of this rule.

(h) Where the permittee becomes aware that it failed to
submit any relevant facts in a permit application, or submitted
incorrect information in a permit application or in any report
to the department, it shall promptly submit such facts or in-
formation.

(13)(a) The permittee may allow any bypass to occur which
does not cause effluent limitations to be exceeded, but only if
it alse is for essential maintenance to assure efficient opera-
tion. These bypasses are not subject to the provisions of -sub-
sections (13)(c) and (d) of this rule.

(b) If the permittee knows in advance of the need for a
bypass, it shall submit prior notice, if possible at least ten
days before the date of the bypass. The permittee shall submit
notice of an unanticipated bypass as regquired in subsection
(12)(f) of this rule (24-hour notice).

(c) Bypass is prohibited, and the department may take
enforcement action against a permittee for bypass, unless:

(i) bypass was unavoidable to prevent loss of life, per-
sonal injury, or severe property damage;
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(ii) there were no feasible alternatives to the bypass,
such as the use of auxiliary treatment facilities, retention of
untreated wastes, or maintenance during normal periods of
equipment downtime. This condition is not satisfied if ade-
quate backup equipment should have been installed in the exer-
cise of reasonable engineering judgment to prevent a bypass
which occurred during normal periods of equipment downtime or
preventive maintenance; and

(iii) the permittee submitted notices as required under
subsection (13)(c) of this rule.

(d) The department may approve an anticipated bypass,
after considering its adverse effects, if the department deter-
mines that it will meet the three conditions listed above in
subsection (13)(d)(i) of this rule.

{14)(a) An upset constitutes an affirmative defense to an
action brought for noncompliance with such technology-based
permit effluent limitations if the requirements of subsection
(14)(b) of this rule are met. No determination made during
administrative review of claims that noncompliance was caused
by wupset, and before an action for noncompliance, is final
administrative action subject to judicial review.

(b) A permittee who wishes to establish the affirmative
defense of upset shall demonstrate, through properly signed,
contemporaneous operating logs, or other relevant evidence
that:

(i) an upset occurred and that the permittee can iden=-
tify the cause(s) of the upset;

(ii) the permitted facility was at the time being prop-
erly operated;

(iii) the permittee submitted notice of the upset as re-
gquired in subsection (12)(f)(ii)(B) of this rule (24-hour no-
tice); and

(iv) the permittee complied with any remedial measures
required under section (4) of this rule.

(c) In any enforcement proceeding the permittee seeking
to establish the occurrence of an upset has the burden of
proof. B

(15) The board hereby adopts and incorporates herein by
reference (see RULE X for complete information about all mate-
rials incorporated by reference):

(a) 40 CFR Part 136, which is a series of federal agency
rules setting forth guidelines establishing test procedures for
the analysis of pollutants; and

(b) 40 CFR 122.44(g), which is a federal agency rule
requiring 24-hour notice of any viclation of maximum daily
discharge limits.

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XXVI ADDITIONAL CONDITIONS APPLICABLE TO SPECIFIC
CATEGORIES OF MPDES PERMITS The following conditions, in addi-
tion to those set forth in RULE XXV, apply to all MPDES permits
within the categories specified below:

(1) All eristing manufacturing, commercial, mining, and
silvicultural dischargers, in addition to the reporting re-
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quirements under RULE XXV(12), shall notify the department as
soon as they know or have reason to believe:

(a) That any activity has occurred nr will occur which
would result in the discharge on a routine cr frequent basis,
of any toxic pollutant which is not limited in the permit, if
that discharge will exceed the highest of the following "noti-
fication levels":

(i) one hundred micrograms per liter;

(ii) two hundred micrograms per liter for acrolein and
acrylonitrile; five hundred micrograms per liter for 2,4-dini-
trophenol and for 2-methyl-4,6~dinitrophenol; and one milligram
per liter for antimony;

(iii) five times the maximum concentration value reported
for that pollutant in the permit application in accordance with
RULE XVII(7)(g); or

(iv) the 1level established by the department in accor-
dance with RULE XXVII(6). o

(b) That any activity has occurred or will occur which
would result in any discharge, on a non-routine or infrequent
basis, of a toxic pellutant which is not limited in the permit,
if that Aischarge will exceed the highest of the following
"notification levels":

(i) five hundred micrograms per liter;

(ii) one milligram per liter for antinony:;

(iii) ten times the maximum concentration value reported
for that pollutant in the permit application in accordance with
RULE XVII(7)(g); or

(iv) the level established by the department in RULE
XXVII, in accordance with 40 CFR 122.44(f).

(2) All POTW's shall provide adequate notice to the de-
patrtment of the following:

(a) Any new introduction of pollutants into the POTW from
an indirect discharger which would be subject to the effluent
limits or standards of performance adopted and set forth in
ARM 16.20.1202 if it . were directly discharging those
pollutants; and

(b) Any substantial change in the volume or character of
pollutants being introduced into that POTW by a source intro-
ducing pollutants into the POTW at the time of issuance of the
permit. )

(c) For purposes. of this rule, adequate notice must in-
clude information on:

(1) the quality and gquantity of effluent introduced into
the POTW; and

(ii) any anticipated impact of the change on the guantity
or quality of effluent to be discharged from the POTW.

(3) The board hereby adopts and incorporates herein by
reference 40 CFR 122.44(f), which is a federal agency rule
setting forth "notification levels" for dischargers of pollu-
tants that may be inserted in a permit wupon a petition from
the permittee or upon the initiative of the department. See
RULE X for complete information about all materials incorpo-
rated by reference. .

AUTH: 75-5-201, 75-5-401, MCA; IMP:  75-5-40}1, MCA
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RULE XXVII ESTABLISHING LIMITATIONS, STANDARDS, AND OTHER
PERMIT CONDITIONS (1) In addition to the conditions estab-
lished under RULES XXV, XXVI, XXIX, and XXX, each MPDES permit
must include c¢onditions meeting the requirements of 40 CFR
122.44.

(2) The boaxd hereby adopts and incorporates herein by
reference (see RULE X for complete information about all mate-
rials incorporated by reference):

(a) 40 CFR 122.44 which is a federal agency rule setting
forth additional permit conditions which may be applicable to a
point source. Such conditions include technology-based and
water-quality-based standards, toxic¢ and pretreatment stan-
dards, reopener clause, reporting and monitoring requirements,
permit duration and reissuance, test methods, best management
practices, conditions concerning sewage sludge, privately owned
treatment works, and conditions imposed in EPA grants to
POTW's.

(b) 40 CFR chapter 1, subchapter N, which sets forth fed-
eral effluent limitations and standards and new source perform-
ance standards.

AUTH: 75-5-201, 75~5-401, MCA; IMP: 75-5-401, MCA

RULE XXVIIT CALCULATING MPDES PERMIT CONDITIONS (1) All
permit effluent limitations, standards, and prohibitions must
be established fcr each outfall or discharge point of the per-
mitted facility, except as otherwise provided under RULE XXVII
(40 CFR 122.44(k)) (BMP's where limitations are infeasible) and
section {(9) of this rule (limitations on internal waste
streams).

(2){a) In the case of POTW's, permit limitations, stan-
dards, or prohibitions must be calculated based on design flow.

(b){i) Except in the case of POTW's, or as provided in
section (3) of this rule, calculation of any permit limita-
tions, standards, or prohibitions which are based on production
¢or other measure «f operation) must be based not upon the de-
signed production capacity but rather upon a reasonable measure
of actual production of the facility. For new sources or new
dischargers, actual production must be estimated using projec-
ted production. The time pericd of the measure of production
must correspond to the time period of the calculated permit
limitations; for example, monthly production must be used to
calculate average monthly discharge limitations.

(3) The department may include a condition establishing
alternate permit limitations, standards, or prohibitions based
upon anticipated increased (not to exceed maximum production
capability) or decreased production levels.

(4) 1If the department establishes permit conditions under
section (3): ’

(a) The permit must require the permittee to notify the
department at least two business days prior to a month in which
the permittee expects to operate at a level higher than the
lowest production level identified in the permit. The notice
must specify the anticipated level and the period during which
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the permittee expects to operate at the alternate level. If
the notice covers more than one month, the notice must specify
the reasons for the anticipated production level jintcrease. New
notice of discharge at alternate levels is required to cover a
period or production level not covered by prior notice or, if
during two consecutive months otherwise covered by a notice,
the production level at the permitted facility does not in fact
meet the higher level designated in the notice.

(b) The permittee shall comply with the limitations,
standards, or prohibitions that correspond to the lowest level
of production specified in the permit, unless the permittee has
notified the department under subsection (4)(a) of this rule,
in which case the permittee shall comply with the lower of the
actual level of production during each month or the level spec-
ified in the notice.

(c) The permittee shall submit with the DMR the level of
production that actually occurred during each month and the
limitations, standards, or prohibitions applicable to that lev-
el of production. )

(5) All permit effluent limitations, standards, or prohi=~
bitions for a metal must he expressed in terms of "acid socluble
metal" as defined in 40 CFR Part 136 unless:

(a) an applicable effluent standard or limitation has
been promulgated under the Act and specifies the limitation for
the metal in the dissolved or valent or total form: or

(b) in establishing permit limitations on a case-by-case
basis under 40 CFR 125.3, it is necessary to express the limi-
tation on the metal in the dissolved or valent or total form to
carry out the provisions of the Act; or

(¢) all approved analytical methods for the metal inher-
ently measure only its dissolved form (e.3j., hexavalent chro-
mium).

(6) For continuous discharges all permit effluent limita-
tions, standards, and prohibitions, includiing those necessary
to achieve water quality standards, must unless impracticable
be stated as:

(a) maximum daily and average monthly discharge limita-
tions for all dischargers other than publicly owned treatment
works; and

(b) average weekly and average monthly discharge limita-
tions for POTW's. i

(7) Discharges which are not continucus, as defined in
RULE XI(13), must be particularly described and limited, con-
sidering the following factors, as appropriate:

(a) frequency (for example, a batch discharge must not
occur more than once every three weeks);

(b} total mass (for example, not to exceed 100 kilograms
of zinc and 200 kilograms of chromium per batch discharge);

(¢) maximum rate of discharge of pollutants during the
discharge (for example, not to exceed two kilograms of zinc per
minute); and

(d) preohibition or 1limitation of specified pollutants by
mass, concentration, or other appropriate measure (for example,
must not contain at any time more than 0.1 mg/l zinc or more
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than 250 grams (b kilogram) of zinc in any discharge).

(8)(a) All pollutants limited in permits must have limi-
tations, standards, or prohibitions expressed in terms of mass
except:

(i) for pH, temperature, radiation, or other pollutants
which cannot appropriately by expressed by mass;

(ii) when applicable standards and limitations are ex-
pressed in terms of other units of measurement; or

(iii) if in establishing permit limitations on a case-by-
case basis wunder 40 CFR 125.3, limitations expressed in terms
of mass are infeasible because the mass of the pollutant dis-
charged cannot b? related to a measure of operation (for ex-
ample, discharges of total suspended solids (TSS5) from certain
mining operations), and permit conditions ensure that dilution
will not be used as a substitute for treatment.

(b} Pollutants limited in terms of mass additionally may
be limited in terms of other units of measurement, and the per-
mit must require the permittee to comply with both limitations.

(9)(a) Upon request of the discharger, technology-based
effluent limitations or standards must be adjusted to reflect
credit for pellutants in the discharger's intake water if:

(i) the applicable effluent 1limitations and standards
contained in 40 CFR chapter 1, subchapter N, specifically pro-
vide that they must be applied on a net basis; or

(ii) the discharger demonstrates that the control system
it proposes or uses to meet applicable technology-based limita-
tions and standards would, if properly installed and operated,
meet the limitations and standards in the absence of pollutants
in the intake waters.

(b) Credit for generic pollutants such as biochemical
oxygen demand (BOD) or total suspended solids (TSS) should not
be granted unless the permittee demonstrates that the constitu-
ents of the generic measure in the effluent are substantially
similar to the constituents of the generic measure in the in-
take water or unless appropriate additional limits are placed
on process water pollutants either at the outfall or elsewhere.

{¢) Credit may be granted only to the extent necessary to
meet the applicable limitation or standards, up to a maximum
value equal to the influent value. Additional monitoring may
be necessary to determine eligibility for credits and compli-
ance with permit limits.

(d) Credit may be granted only if the discharger demon-
strates that the intake water is drawn from the same body of
water into which the discharge is made. The department may
waive this requirement if it finds that no environmental degra-
dation will result.

{e) This rule does not apply to the discharge of raw
water clarifier sludge generated from the treatment of intake
water.

(10)(a) When permit effluent limitations or standards im-
posed at the point of discharge are impractical or infeasible,
effluent limitations or standards for discharges of pollutants
may be imposed on internal waste streams before mixing with
other waste streams or cooling water streams. In those instan-
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ces, the monitoring required by RULE XXVII, in accordance with
40 CFR 122.44(i), must also be applied to the internal waste
streams.

(b) Limits on internal waste streams may be imposed only
when the fact sheet under RULE XL sets forth the exceptional
circumstances which make such limitations necessary, such as
when the final discharge point is inaccessible (for example,
under ten meters of water), the wastes at the point of dis-
charge are so diluted as to make monitoring impracticable, or
the interferences among pollutants at the point of discharge
would make detection or analysis impracticable.

(11) Permit limitations and standards concerning disposal
of pollutants into wells, POTIW's, or by land application must
be calculated as provided in RULE XXXII.

{12) The board hereby adopts and incorporates herein by
reference (see RULE X for complete information about all mate-
rials incorporated by reference):

{a) 40 CFR 122.44(j)(2), which is a federal agency rule
setting forth a requirement for the submittal by a publicly
owned treatment work (POTW) of a local pretreatment program;

(b) 40 CFR 122.45(b)(2)(ii)(A) which is a federal agency
rule setting forth the avallability of alternate permit limita-
tions, standards, or prohibitions based on varying production
levels;
{c) 40 CFR 136, which is a series of federal agency rules
setting forth guidelines for testing procedures for the analy-
sis of pollutants;

(d) 40 CFR 125.3, which is a federal agency rule setting
forth technology-based treatment requirements for point source
dischargers;

(e) 40 CFR chapter 1, subchapter N, which is a series of
federal agency rules setting forth effluent guidelines and
standards for point source dischargers; and

(E) 40 CFR 122.44(i), which is a federal agency rule
setting forth monitoring requirements for point source dis-
chargers.

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XXIX DURATION OF PERMITS (1) MPDES permits are ef-
fective for a fixed term not to exceed five years.

(2) Except as provided in RULE XV, the term of a permit
may not be extended by modification beyond the maximum duration
specified in this rule.

(3) The department may issue any permit for a duration
that is less than the full allowable term under this rule.

(4) A permit may be issued to expire on or after the
statutory deadline set forth in section 301(b)(2){(A), (C), and
(E) of the federal Clean Water Act (July 1, 1984), if the per-~
mit includes effluent limitations to meet the requirements of
sections 301(b)(2)(A), (c¢), (D), (E), and (F) of the federal
Clean Water Act, whether or not applicable effluent limitations
guidelines have been promulgated or approved.

(5) A determination that a particular discharger falls
within a given industrial category for purposes of setting a
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permit expiration date under section (4) of this rule is not
conclusive as to the discharger's inclusion in that industrial
category for any other purposes, and does not prejudice any
rights to challenge or change that inclusion at the time that a
permit based on that determination is formulated.

(6) The board hereby adopts and incorporates herein by
reference sections 301(b)(2)(A), (C}, (E), and (F) of the fed~
eral Clean Water Act, 33 U.5.C. 1251, et seq., which set forth
deadlines for achieving effluent 1limitations and treatment of
toxic pollutants. See RULE X for complete information about
all materials incorporated by reference,

AUTH: 75-~5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XXX SCHEDULES OF COMPLIANCE (1) The permit may,
when appropriate, specify a schedule of compliance leading to
compliance with tue Act and rules adopted thereunder, specifi-
cally including any applicable requirements under ARM Title
16, chapter 20, sibchapter 9.

(a) Any schadules of compliance under this rule must re-
gquire compliance as soon as possible, but not later than the
applicable statutory deadline under the Act or under sections
301(b}(2) (A}, (C), (D), (E), and (F) of the federal Clean Water
Act.

(b) The first MPDES permit issued to a new source or a
new discharger must contaln a schedule of compliance only when
necessary to allow a reasonable opportunity to attain compli-
ance with reguirements issued or revised after commencement of
construction but less than three years before commencement of
the relevant discharge. For recommencing dischargers, a sched-
ule of compliance must be available only when necessary to al-
low a reasonable opportunity to attain compliance with require-
ments issued or revised less than three vyears before recom-
mencement of discharge. ’

(c) Except as provided in subsection (2)(a)(ii) of this
rule, if a permit establishes a schedule of compliance which
exceeds one year from the date of permit issuance, the schedule
must set forth interim requirements and the dates for their
achievement.

(i) The time between interim dates may not exceed one
year.

(ii) If the time necessary for completion of any interim
requirement. (such as the construction of a control facility) is
more than one year and is not readily divisible into stages for
completion, the permit must specify interim dates for the sub-
mission of reports of progress toward completion of the interim
requirements and indicate a projected completion date.

(d) The permit must be written to require that no later
than 14 days following each interim date and the final date of
compliance, the permittee shall notify the department in writ-
ing of its compliance or noncompliance with the interim or
final requirements, or submit progress reports if subsection
(1)(e)(ii) of this rule is applicable.

(2) An MPDES permit applicant or permittee may cease con-
ducting regulated activities (by terminating of direct dis-
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charge for MPDES sources) rather than continuing to operate and
meet permit requirements as follows:

(a) If the permittee decides to cease conducting regu-
lated activitijes at a given time within the term of a permit
which has already been issued:

(i) the permit may be modified to contain a new or addi-~
tional schedule leading to timely cessation of activities; or

(1ii) the permittee shall cease conducting permitted ac-
tivities before noncompliance with any interim or final com-
pliance schedule requirement already specified in the permit.

{b) 1f the decision to cease conducting regulated activ-
ities is made before issuance of a permit whose term includes
the termination date, the permit must contain a schedule lead-
ing to termination which will ensure timely compliance with
applicable requirements no later than the statutory deadline.

(c) If the permittee is undecided whether to cease con-
ducting regulated activities, the department may issue or modi-
fy a permit to contain two schedules as follows:

(1) both schedules must contain an identical interim
deadline requiring a final decision on whether to cease con-
ducting regulated activities no later than a date which ensures
sufficient time to comply with applicable requirements in a
timely manner if the decision is to continue conducting regu-
lated activities;

(ii) one schedule must lead to timely compliance with ap-
plicable requirements, no later than the statutory deadline;

(iii) the second schedule must lead to cessation of regu-
lated activities by a date which ensures timely compliance with
applicable requirements no later than the statutory deadline;

(iv) each permit containing two schedules must include a
requirement that after the permittee has made a final decision
under subsection (2)(c)(i) of this rule it shall follow the
schedule leading to compliance if the decision is to continue
conducting regulated activities, and follow the schedule lead-
ing to termination if the decision is to cease conducting regu-
lated activities,

(d) The applicant's or permittee's decision to cease con-
ducting regulated activities must be evidenced by a firm public
commitment satisfactory to the department, such as a resolution
of the board of directors of a corporation.

(3) The board hereby adopts and incorporates herein by
reference sections 301(b)(2)(A), (C), (E), and (F) of the fed-
eral Clean Water Act, 33 U.S.C. 1251, et seq., which set forth
deadlines for achieving effluent limitations and treatment of
toxic pollutants. See RULE X for complete information about
all materials incorporated by reference.

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XXXI REQUIREMENTS FOR RECORDING AND REPORTING OF
MONITORING RESULTS All permits must specify:

(1) Requirements concerning the proper use, maintenance,
and installation, when appropriate, of monitoring equipment or
methods (including biological monitoring methods when appropri-
ate);
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(2) Required monitoring including type, intervals, and
frequency sufficient to yileld data which are representative of
the monitored activity including, when appropriate, continuous
monitoring;

(3) Applicable reporting requirements based upon the
impact of the regulated activity and as specified in RULE
XXVII. Reporting may be no less frequent than specified in
that rule.

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XXXTI DISPOSAL OF POLLUTANTS INTO WELLS, INTC PUB-
LICLY OWNED TREATMENT WORKS, OR BY LAND APPLICATION

(1) When part of a discharger's process wastewater is
not being discharged into state waters or contiguous zone be-
cause it 1is disposed into a well, into a POTW, or by land ap-
plication thereby reducing the flow or level of pollutants
being discharged into state waters, applicable effluent stan-
dards and limitations for the discharge in an MPDES permit must
be adjusted to reflect the reduced raw waste resulting from
such disposal. Effluent limitations and standards in the per-
mit must be calculated by one of the following methods:

(a) If none of the waste from a particular process is
discharged into state waters, and effluent limitations guide-~
lines provide separate allocation for wastes from that process,
all allocations for the process must be eliminated from calcu-
lation of permit 2ffluent limitations or standards.

(b} In all zases other than those described in subsection
(1)(a) of this rule, effluent limitations must be adjusted by
multiplying the effluent limitation derived by applying efflu-
ent limitation guidelines to the total waste stream by the
amount of wastewater flow to be treated and discharged into
state waters, and dividing the result by the total wastewater
flow. Effluent limitations and standards so calculated may be
further adjusted under 40 CFR Part 125, subpart D, to make them
more or less stringent if discharges to wells, publicly owned
treatment works, or by land application change the character or
treatabllity of the pollutants being discharged to receiving
waters. This method may be algebraically expressed as:

P= ExN
T
where P is the permit effluent limitation, E is the limitation
derived by applying effluent guidelines to the total waste-
stream, N is the wastewater flow to be treated and discharged
to state waters, and T is the total wastewater flow.

(2) Section (1) of this rule does not apply to the extent
that promulgated effluent limitations guidelines:

{a) control concentrations of pollutants discharged but
not mass; or

(b) specify a different specific technique for adjusting
effluent limitations to account for well injection, land appli~-
cation, or disposal into POTW's.

(3) Section (1) of this rule does not alter a discharg-
er's obligation to meet any more stringent requirements estab-
lished under RULES XXV, XXVI, and XXVII.
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(4) The board hereby adopts and incorporates herein by
reference 40 CFR Part 125, subpart D, which is a series of
federal agency rules setting forth criteria and standards for
determining eligibility for a variance from effluent limita-
tions based on fundamentally different factors (FDF). See RULE
X for complete information about all materials incorporated by
reference.

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XXXIII TRANSFER OF PERMITS (1) #¥Except as provided
in section (2) of this rule, a permit may bs iransferred by the
permittee to a new owner or operator only if the permit has
been modified or revoked and reissued (under RULE XXXIV(2)(b)),
or a minor modification made (under RULE XXXv(4)), to identify
the new permittee and incorporate such other requirements as
may be necessary under the Act.

(2) As an -alternative to transfers unéer section (1) of
this rule, any MPDES permit may be automatically transferred to
a new permittee if:

{(a) the current permittee notifies the department at
least 30 days in advance of the proposed transfer date in sub-
section (2)(b) of this rule;

(b) the notice includes a written agreement between the
existing and new permittees containing a specific date for
transfer of permit responsibility, coverage, and liability
between them; and

(c) the department does not notify the existing permittee
and the proposed new permittee of his or her intent to modify
or revoke and reissue the permit. A modification under this
rule may also be a minor modification under RULE XXXV. If this
notice is not received, the transfer is effective on the date
specified in the agreement mentioned in subsection (2)(b) of
this rule.

. AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XXXIV MODIFICATION OR REVOCATION AND REISSUANCE OF
PERMITS When the department receives any information (for ex-
ample, inspects the facility, receives informatjion submitted by
the permittee as required in the permit (see RULE XXV), re-
ceives a request for modification or revocation and reissuance
under RULE XXXVIII, or conducts a review of the permit file) it
may determine whether or not one or more of the causes listed
in sections (1) and (2) of this rule for modification or revo-
cation and reissuance or both exist. If cause exists, the
department may modify or revoke and reissus the permit accord-
ingly, subject to the limitations of RULE XXXVIII(c), and may
request an updated application if necessary. When a permit is
modified, only the conditions subject to modification are re-
opened. 1If a permit is revoked and reissued, the entire permit
is reopened and subject to revision and the permit is reissued
for a new term. See RULE XXXVIII(4)(b). If cause does not
exist under this rule or RULE XXXV, the department may not
modify or revoke and reissue the permit. If a permit modifica-
tion satisfies the criteria in RULE XXXV for "minor modifica-
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tions" the permit may be modified without a draft permit or
public review. Otherwise, a draft permit must be prepared and
other procedures in RULES XXXVII through L followed.

(1) The following are causes for modification but not
revocation and reissuance of permits except when the permittee
requests or agrees:

(a) There are material and substantial alteration or
additions to the permitted facility or activity which occurred
after permit issuance which justify the application of permit
conditions that are different or absent in the existing permit
(certain reconstruction activities may cause the new source
provisions of RULE XXIII to be applicable);

(b) The department has received new information. Permits
may be modified during their terms for this cause only if the
information was not available at the time of permit issuance
{other than revised regulations, guidance, or test methods) and
would have justified the application of different permit condi-
tions at the time of issuance. For MPDES general permits (RULE
XXIV) this cause includes any information indicating that cumu-
lative effects on the environment are unacceptable.

(¢) The standards or requirements on which the permit was
based have been changed by amendment or by judicial decision
after the permit was issued. Permits may be modified during
their terms for this cause only as follows:

(i) For promulgation of amended standards or require-
ments, when:

(A) the permit -condition requested to be modified was
based on a duly adopted effluent 1limitation guideline, water
quality standards, or the secondary treatment regulations under
40 CFR Part 133; and

(B) the board has revised, withdrawn, or modified that
portion of the regulation or effluent limitation guideline on
which the permit condition was based, or changed a water qual-
ity standard on which the permit condition was based; and

(C) a permittee requests modification in accordance with
RULE XXXVIII within 90 days of the final action on which the
request is based.

(ii) For judicial decisions, a court of competent juris-
diction has remanded and stayed board rules or effluent limi-
tation guidelines, if the remand and stay concern that portion
of the regulations or guidelines on which the permit condition
was based and a request is filed by the permittee in accordance
with RULE XXXVIII within 90 days of judicial remand.

(d) The department determines good cause exists for modi-
fication of a compliance schedule, such as an act of God,
strike, flood, or materials shortage or other events over which
the permittee has little or no control and for which there is
no reasonably available remedy. However, 1in no case may an
MPDES compliance schedule be modified to extend beyond an ap-
plicable statutory deadline. See also RULE XXXV(3) (minor
modifications) and subsection (1)(n) of this rule (MPDES inno-
vative technology);

(e) When the permittee has filed a request for a variance
under the federal Clean Water Act, sections 301(c), (g), (h),
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(i), (k), or 316(a), or for "fundamentally different factors"
within the time specified in RULE XVII or 4J CFR 125.27(a);

(f) Wwhen required to incorporate an applicable federal
Clean Water Act section 307(a) toxic effluent standard or pro-
hibition (see RULE XXVII(2));

(g) When required by the "reopener" conditions in a per-
mit, which are established in the permit under” RULE XXVII(2)
(toxic effluent limitations) or under any pretreatment require-
ments in the permit;

(h)(i) Upon request of a permittee who qualifies for
effluent limitations on a net basis under RULE XXVIII(12);

(ii) when a discharger is no longer eligible for net
limitations, as provided in RULE XXVIII(12);

(1) As necessary under PRETREATMENT RULE VII (compliance
schedule for development of pretreatment program);

(3) Upon failure of an approved state to notify, as re-
quired by section 402(b)(3) of the federal Clean Water Act,
another state whose waters may be affected bv a discharge from
the approved state;

(k) when the level of discharge of any pollutant which is
not limited in the permit exceeds the level which can be
achieved by the technology-based treatment requirements appro-
priate to the permittee under 40 CFR 125.3(c);

(1) To establish a '"notification level" as provided in
RULE XXVII(6);

(m) To modify a schedule of compliance to reflect the
time lost during construction of an innovative or alternative
facility, in the case of a POTW which has received a grant
under section 202(a)(3) of the federal Clean Water Act for 100%
of the costs to modify or replace facilities constructed with a
grant for innovative and alternative wastewater technology
under section 202(a){2) of the federal Clean Water Act. In no
case may the compliance schedule he modified to extend beyond
an applicable statutory deadline for compliance;

{n) To correct technical mistakes, such as errors in
calculation, or mistaken interpretations of law made in deter-
mining permit conditions;

(o) when the discharger has installed the treatment tech-
nology considered by the department in setting effluent limita-
tions and has properly operated and maintained the facilities
but nevertheless has been unable to achieve those effluent
limitations. In this case, the limitations in the modified
permit may reflect the Jlevel of pollutant control actually
achieved (but may not be less stringent than required by a
subsequently promulgated effluent limitations guideline).

(2) The following are causes to modify or, alternatively,
revoke and reissue a permit:

(a) cause exists for termination under RULE XXXIV, and
the department determines that modification or revocation and
reissuance is appropriate;

{(b) the department has received notification (as required
in the permit, see RULE XXV(12)(ec)) of a proposed transfer of
the permit. A permit also may be modified to reflect a trans-
fer after the effective date of an automatic transfer (RULE
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XXXITI(2)) but will not be revoked and reissued after the ef-~
fective date of the transfer except upon the reguest of the new
permittee.

{3) The board hereby adopts and incorporates herein by
reference (see RULE X for complete information about all mate-
trials incorporated by reference):

(a) 40 CFR Part 133, which is a series of federal agency
rules setting forth requirements for the level of effluent
quality available through the application of secondary (or
equivalent) treatment;

(b) Sections 301(c), (g), (i), and (k) of the federal
Clean Water Act, which are federal statutory provisions allow-
ing for modifying or extending dates for achieving effluent
limitations;

(¢) Section 316(a) of the federal Clean Water Act, which
is a federal statutory provision allowing a variance from an
applicable effluent limitation based on fundamentally different
factors (FDF);

(d) Section 402(b)(3) of the federal Clean Water Act,
which is a federal statutory provision requiring that states
administering the NPDES program notify other states whose wa-
ters may be affected by a proposed discharge; and

(e) 40 CFR 125.3(c), which is a federal agency rule set-
ting forth methods of imposing technology-based treatment re-
quirements in permits.

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XXXV MINOR MODIFICATIONS OF PERMITS Upon the con-
sent of the permittee, the department may modify a permit to
make the corrections or allowances for changes in the permitted
activity listed in this rule, without following the procedures
of RULES XXXVIT through L. Any permit modification not
processed as a minor modification under this rule must be made
for cause and with a draft permit (RULE XXXIX) and public
notice as required in RULE XXXVII through L. Minor modifica-
tions may only:

(1) correct typographical errors;

(2) require more frequent monitoring or reporting by the
permittee;

(3) change an interim compliance date in a schedule of
compliance, provided the new date is not more than 120 days
after the date specified in the existing permit and does not
interfere with attainment of the final compliance date require-
ment; or

(4) allow for a change in ownership or operational con-
trol of a facility where the department determines that no
other change in the permit is necessary, provided that a writ-
ten agreement containing a specific date for transfer of permit
responsibility, coverage, and liability between the current and
new permittees has been submitted to the department.

(5){a) change the construction schedule for a discharger
which is a new source. No such change may affect a discharg-
er's obligation to have all pollution control equipment in-
stalled and in operation prior to discharge under RULE XXIII;
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(b) delete a point source outfall when the discharge from
that outfall is terminated and does not result in discharge of
pollutants from other outfalls except in accordance with permit
limits;

(6) when the permit becomes final and effective on or
after March 9, 1982, conform to changes respecting RULE XXV(53),
(12), (13)(e)(ii), (14)(b)(i), and RULE XXVI(1);"

(7) incorporate conditions of a POTW pretreatment program
that has been approved in accordance with the procedures in
PRETREATMENT RULE IX (or a modification thereto that has been
approved in accordance with the procedures in PRETREATMENT RULE
XV) as enforceable conditions of the POTW's permits.

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XXXVI TERMINATION OF PERMITS (1) The following are
causes for terminating a permit during its term, or for denying
a permit renewal application:

(a) noncompliance by the permittee with any condition of
the permit;

(b) the permittee's failure in the application or during .
the permit issuance process to disclose fully all relevant
facts, or the permittee's misrepresentation of any relevant
facts at any time;

(c) a determination that the permitted activity endangers
human health or the environment and can only be regulated to
acceptable levels by permit modification or termination; or

(d) a change in any condition that requires either a
temporary or a permanent reduction or elimination of any dis-
charge controlled by the permit (for example, plant closure or
termination of discharge by connection to a POTW}.

(2) The department shall follow the applicable procedures
in RULES XXXVII through L in terminating any MPDES permit under
this rule. )

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XXXVII APPLICATION PROCESSING PROCEDURES (1)(a) Any
person who requires a permit under the MPDES program shall com-
plete, sign, and submit to the department an application for
each permit required under RULE VIII. Application procedures
for authorizations under MPDES general permits are set forth at
RULE XXIV.

(b) The department may not begin the processing of a per-
mit until the applicant has fully complied with the application
requirements for that permit. See RULE XVII.

(c) Permit applications must comply with the signature
and certification requirements of RULE XVIII.

(2) The department shall review for completeness every
application for a permit. Each application for a permit sub-
mitted by a new source or new discharger should be reviewed for
completeness by the department within 30 days of its receipt.
Each application for a permit submitted by an existing source
should be reviewed for completeness within 60 days of receipt.
If the application is incomplete, the department shall advise
the applicant of the information necessary to make the applica-
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tion complete. When the application is for an existing source,
the department shall specify in the notice of deficiency a date
for submitting the necessary information. After the applica-
tion is complete, the department may request additional infor-
mation from an applicant but only when necessary to clarify,

modify, or supplement previously submitted material. Requests
for such additional information do not render an application
incomplete.

(3) If an applicant fails or refuses to correct deficien-
cies in the application, the permit may be denied and appro-
priate enforcement actions may be taken by the department.

(4) 1If the department decides that a gite visit is necesg-
sary for any reasen in conjunction with the processing of an
application, it shall notify the applicant and schedule a date.

(5) The effective date of an application is the date on
which the department determines that the application is com-
plete as provided in section (3) of this rule.

(6) For each application from a major MPDES new source or
major MPDES new discharger, the department shall, no later than
the effective date of the application, prepare and mail to the
applicant a project decision schedule. The schedule must spec-
ify target dates by which the department intends to:

(a) prepare a draft permit;

{b) give public notice;

(¢) complete the public comment period, including any
public hearing; and

(d) issue a final permit.

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XXXVIII MODIFICATION, REVOCATION AND REISSUANCE, OR
TERMINATION OF PERMITS (1) During their term, permits may be
modified, revoked and reissued, or terminated either at the
request of any interested person (including the permittee).
However, permits may only be modified, revoked and reissued, or
terminated for the reasons specified in RULE XXXIV or XXXVI.
All requests must be in writing and must contain facts or
reasons supporting the request.

(2) If the department decides the request is not justi-
fied, it shall send the requester a brief written response giv-
ing a reason for the decision. Denials of requests for modifi-
cation, revocation and reissuance, or termination are not sub-

ject to public notice, comment, or hearings. Denials by the
department may be appealed to the board by a petition or letter
setting forth the relevant facts. The board, after hearing,

may affirm the department's action or may direct the department
to begin modification, revocation and reissuance, or termina-
tion proceedings under section (3) of this rule.

(3) During their term, permits may be modified, revoked
and reissued, or terminated upon the initiative of the depart-
ment. However, such action may only be taken for one or more
of the reasons specified in RULE XXXIV or XKXVI. If the de-
partment modifies, revokes and reissues, or terminates a per-
mit, the department shall give written notice of its action to
the holder who may file a written request within 30 days for a
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hearing before the board in the manner stated in section
75-5=611, MCA. Such hearing must be held within 30 days after
the board receives written request. If the holder does not
request a hearing, a modification of a permit is effective 30
days after receipt of notice by the holder unless the depart-
ment specifies a later date. If the holder does request a
board hearing, no order modifying his permit may be effective
until 20 days after the holder has received notice of the
board's action. The effective date of a termination or suspen-
sion of a permit by the department or board must be in accord-
ance with section 75-5-404, MCA.

(4){a) If the department tentatively decides to modify or
revoke and reissue a permit under RULE XXXIV, it shall prepare
a draft permit under RULE XXXIX incorporating the proposed
changes. The department may request additional information
and, in the case of a modified permit, may require the submis-
sion of an updated application. In the case of revoked and
reissued permits, the department shall require . the submission
of a new application.

(b) In a permit modification under this rule, only those
conditions to be modified may be reopened when a new draft per-
mit is prepared. All other aspects of the existing permit
remain in effect for the duration of the unmodified permit.
When a permit is revoked and reissued under this rule, the
entire permit is reopened just as if the permit had expired and
was being reissued. During any revocation and reissuance pro-~
ceeding the permittee shall comply with all conditions of the
existing permit until a new final permit is raissued.

(c) Minor modifications as defined in RULE XXXV are not
subject to the requirements of this rule.

(5) If the department tentatively decides to terminate a
permit under RULE XXXVI, it shall issue a notice of intent to
terminate. A notice of intent to terminate is a type of draft
permit which follows the same procedures as any draft permit
prepared under RULE XXXIX.

AUTH: 75~5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XXXIX DRAFT PERMITS (1) Once an application is
complete, the department shall tentatively decide whether to
prepare a draft permit or to deny the application.

(2) If the department tentatively decides to deny the
permit application, it shall issue a notice of intent to deny.
A notice of intent to deny the permit application is a type of
draft permit which follows the same procedures as any draft
permit prepared under this rule. See section (5) below. If
the department's final decision (RULE XLVII) is that the tenta-
tive decision to deny the permit application was incorrect, it
shall withdraw the notice of intent to deny and proceed to pre-
pare a draft permit under section (3) of this rule.

(3) If the department decides to prepare a draft permit,
it shall prepare a draft permit that contains the following
information:

(a) all conditions under RULE XXV;

(b) all compliance schedules under RULE XXX;
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{c) all monitoring requirements under RULE XXXI; and

(d) effluent 1limitations, standards, prohibitions and
conditions under RULES XXV and XXVI.

(4) All draft permits prepared by the department under
this rule must be accompanied by a fact sheet, if required by
RULE XL, and must be publicly noticed (RULE XLI) and made
available for public comment (RULE XLII). The department shall
give notice of opportunity for a public hearing (RULE XLIII),
issue a final decision (RULE XLVII), and respond to comments
(RULE XLVI). An appeal may be taken in accordance with section
75-5-403, MCA. The applicant must submit a written request for
hearing within 30 days of receiving the department's final
decision.

(5) A statement of basis must be prepared for every draft
permit for which a fact sheet is not prepared. The statement
of basis must briefly describe the derivation of the conditions
of the draft permit and the reasons for them or, in the case of
notices of intent to deny or terminate, reasons supporting the
tentative decision. The statement of basis must be sent to the
applicant and, on request, to any other person.

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XL FACT SHEET (1) A fact sheet must be prepared
for every draft permit for a major facility or activity, and
for every draft permit which the department finds is the sub-
ject of widespread public interest or raises major issues. The
fact sheet must briefly set forth the principal facts and the
significant factual, legal, methodological and policy questions
considered in preparing the draft permit. The department shall
send this fact sheet to the applicant and, on request, to any
other person.

(2) The fact sheet must include, when applicable:

(a) a brief description of the type of facility or activ-
ity which is the subject of the draft permit;

(b) the type and quantity of wastes, fluids, or pollu-
tants which are proposed to be discharged.

(c) a brief summary of the basis for the draft permit
conditions including references to applicable statutory or
regulatory provisions;

(d) reasons why any requested variances or alternatives
to required standards do or do not appear justified;

(e) a description of the procedures for reaching a final
decision on the draft permit including:

(i) the beginning and ending dates of the comment per-
iod under RULE XLI and the address where comments will be re-
ceived;

(ii) procedures for requesting a hearing and the nature
of that hearing; and

(iii) any other procedures by which the public may par-
ticipate in the final decision; and

(f) name and telephone number of a person to contact for
additional information.

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA
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RULE XLI PUBLIC NOTICE OF PERMIT ACTIONS AND PUBLIC COM-
MENT PERIOD (1) The department shall give public notice that
the following actions have occurred:

(a) a permit application has been tentatively denied
under RULE XXXIX(2);

(b) a draft permit has been prepared under RULE XXXIX(4):

(c) a hearing has been scheduled under RULE XLIII;

{d) an MPDES new source determination has been made under
RULE XXIII.

(2) No public notice is required when a request for per-
mit modification, revocation and reissuance, or termination is
denied under RULE XXXVIII(2). Written notice of that denial
must be given to the requester and to the permittee.

(3) Public notices may describe more than one permit or
permit actions.

(4) Public notice of the preparation of a draft permit
{ineluding a notice of intent to deny a permit application)
required under section (1) of this rule must allow at least 30
days for public comment. If the department determines that an
environmental impact statement (EIS) must be prepared for a new
source, public notice of the draft permit may not be given
until after a draft EIS is issued. Public notice of a public
hearing must be given at least 30 days before the hearing.
(Public notice of the hearing may be given at the same time as
public notice of the draft permit and the two notices may be
combined.)

(5) Public notice of activities described in subsection
{l)(a) of this rule must be given by the follcwing methods:

(a) by mailing a copy of a notice to the following per-
sons (any person otherwise entitled to receive notice under
this rule may waive his or her rights to receive notice for any
classes and categories of permits):

(1) the applicant;

(ii} federal and state agencies with jurisdiction over
fish and wildlife resources and other appropriate government
authorities, including any affected states;

(iil) any state agency responsible for plan development
under federal Clean Water Act section 208(b){(2), 208(b)(4), or
303(e), and the U.S. Army Corps of Engineers, the U.S. Fish and
Wildlife Service and the National Marine Fisheries Service;

(iv) any user identified in the permit application of a
privately owned treatment works;

(v) persons on a malling list developed by:

i (A) including those who regquest in writing to be on the
list;

(B) soliciting persons for "area lists" from participants
in past permit proceedings in that area; and

(C) notifying the public of the opportunity to be put on
the mailing list through periodic publication in the public
press and in such publications as regional and state funded
newsletters, environmental bulletins, or state law journals
(the department may update the mailing list from time to time
by requesting written indication of continued interest from
those listed. The department may delete from the list the name
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of any person who fails to respond to such a request);

(vi)(A) to any unit of local government having jurisdic-
tion over the area where the facility is proposed to be
located; and

{B) to each state agency having any authority under state
law with respect to the construction or operation of such fa-
cility.

(b) for major permits and MPDES general permits, a notice
published in a daily or weekly newspaper within the area af-~
fected by the facility or activity;

(c) in any other manner constituting legal notice to the
public under state law; and

(d) any other method reasonably calculated to give actual
notice of the action in question to the persons potentially
affected by it, including press releases or any other forum or
medium to elicit publiec participation.

(6) All public notices issued under this rule must con-
tain the following minimum information:

(a) name and address of the office processing the permit
action for which notice is being given;

(b) name and address of the permittee or permit applicant
and, if different, of the facility or activity regulated by the
permit; .
(c) a brief description of the business conducted at the
facility or activity described in the permit application or the
draft permit;

(d) name, address and telephone number of a person from
whom interested persons may obtain further information, includ-
ing copies of the draft permit as the case may be, statement of
basis or fact sheet, and the application;

(e) a brief description of the comment procedures re-
quired by RULES XLII and XLIII and the time and place of any
hearing that will be held, including a statement of procedures
to request a hearing (unless a hearing has already been sched-
uled) and other procedures by which the public may participate
in the final permit decision; and

(f) a general description of the location of each exist-
ing or proposed discharge point and the name of the receiving
water.

{(7) In addition to the general public notice described in
subsection (6)(a) of this rule, the public notice of a hearing
under RULE XLIT! must contain the following information:

(a) reference to the date of previous publie notices
relating to the permit;

.(b) date, time, and place of the hearing; and

{(e¢) a brief description of the nature and purpose of the
hearing, including the applicable rules and procedures.

(8) In addition to the general public notice described in
subsection (4)(a) of this rule, all persons identified in sub-
sections (5)(a)(i), (ii), (iii), and (iv) of this rule must be
afforded an opportunity to regquest a copy of the fact sheet,
the permit application (if any), and the draft permit (if any).
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA
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RULE XLII PUBLIC COMMENTS AND REQUESTS FOR PUBLIC HEAR-
INGS (1) During the public comment period provided under RULE
XLI, any interested person may submit written comments on the
draft permit and may request a public hearing, if no hearing
has already been scheduled. A request for a public hearing
must be in writing and must state the nature of the issues pro-
posed to be raised in the hearing. All comments must be con-
sidered in making the final decision and must be answered as
provided in RULE XLVI.
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XLIII PUBLIC HEARINGS (1)(a) The department shall
hold a public hearing whenever it finds, on the basis of re-
quests, a significant degree of public interest in a draft
permit(s); ' :

{b) The department may alsc hold a public hearing at its
discretion, whenever, for instance, such a hearing might clar-
ify one or more issues involved in the permit decision;

(c) Public notice of the hearing must be given as speci-
fied in RULE XLI.

(2) Any person may submit oral or written statements and
data concerning the draft permit. Reasonable limits may be set
upon the time allowed for oral statements, and the submission
of statements in writing may be required. The public comment
period under RULE XLI must automatically be extended to the
close of any public hearing under this rule. ' The hearing of-
ficer may also extend the comment period by so stating at the
hearing. .
(3) A tape recording or written transcript of the hearing
must be made available to the public.’

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XLIV OBLIGATION TO RAISE ISSUES AND PROVIDE INFORMA-

TION (1) All persons, 1ncluding applicants, who believe any
condition of a draft permit is inappropriate or that the de-
partment's tentative decision to deny an application, terminate
a permit, or prepare a draft permit 1is inappropriate, shall
raise all reasonably ascertainable issues and submit all rea-
sonably available arguments supporting their position by the
close of the public comment period (including any public hear-
ing) under RULE XLI.

AUTH: 75-5-201, 75-5-401, MCA; IMP:. 75-5-401, MCA

RULE XLV REQPENING OF THE PUBLIC COMMENT PERIOD If any
data, information or arguments submitted during the public com-
ment period, including information or arguments reguired under
RULE XLIV, appear to raise substantial pew questions concerning
a permit, the department may take one or more of the following
actions:

(1) Prepare a new draft permit, appropriately modified,
under RULE XXXIX;

(2) Prepare a revised fact sheet under RULE XL, and re-
open the comment period under RULE XLV; or

(3) Reopen or extend the comment period under RULE XXXIX
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to give interested persons an opportunity to comment on the
information or arguments submitted.
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XLVI RESPONSE TO COMMENTS At the time that any
final permit decision is issued under RULE XLVII, the depart-
ment shall issue a response to comments. This response must:

(1) specify which provisions, if any, of the draft permit
have been changed in the final permit decision, and the reasons
for the change; and

(2) briefly describe and respond to all significant com-
ments on the draft permit raised during the public comment
period, or during any hearing.

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XLVII ISSUANCE AND EFFECTIVE DATE OF PERMIT

(1) After the close of the public comment period under
RULE XLI, the department will issue a final permit decision.
The department wjill notify the applicant and each person who
has submitted written comments or requested notice of that
decision for contesting the decision. The notice must include
reference to the procedures for appealing the decisjion. For
the purpose of this rule, a final permit decision means a final
decision to issue, deny, modify, revoke and reissue, or ter-
minate a permit.

(2) A final permit decision is effective 30 days after
the service of notice of the decision under subsection (1)
unless:

(a) a later effective date is specified in the decision,
or an appeal is filed pursuant to these rules;

(b} a stay is granted pursuant to RULE XLVIII; or

{c) no comments requested a change in the draft permit,
in which case the permit is effective immediately upon issu-
ance. :
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XLVIII STAYS OF CONTESTED PERMIT CONDITIONS (1) 1f
a request to the department for review of an MPDES permit is
granted, the effect of the contested permit conditions must be
stayed and may not be subject to judicial review pending final
action by the department. 1If the permit involves a new source,
new discharger, or a recommencing discharger, the applicant
shall be without a permit for the proposed new facility,
source, or discharger pending final action by the department.

(2} Uncontested conditions which are not severable from
those contested must be stayed together with the contested
conditions. Stayed provisions of permits for existing facili-
ties and sources must be identified by the department. Aall
other provisions of the permit for the existing facility or
source must remain fully effective and enforceable.
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE XLIX CONDITIONS REQUESTED BY GOVERNMENT AGENCIES
(1) 1I1f during the comment period the U.S. Fish and wild-
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life Service, the National Marine Fisheries Service, or any
other state or federal agency with jurisdiction over fish,
wildlife, or public health advises the department in writing
that the imposition of specified conditions upon the permit is
necessary to avoid substantial impairment of fish, or wildlife
resources, the department may include the specified conditions
in the permit to the extent they are determined necessary to
carry out the provisions of RULE XXX and of the Act.

(2) 1In appropriate cases the department may consult with
one or more of the agencies referred to in this rule before
issuing a draft permit and may reflect their views in the
statement of basis, the fact sheet, or the draft permit.

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

RULE L DISPOSAL WELLS Disposal of pollutants into wells
that affect state waters is prohibited, except:

(1) as provided in the terms and conditions of an MPDES
permit; or

(2) water, gas or other material which is injected into a
well to facilitate production of oil or gas or water derived in
association with oil or gas production and disposed of in a
well, if the well used either to facilitate production or for
disposal purposes is approved under ARM 36.22.1226 through ARM
36.22.1234 and it has been determined that such injection or
disposal will not result in the degradation of ground or sur-
face water resources.
AUTH: 75-5-304, MCA; IMP: 75-~5-304, 75-5-401, MCA

RULE LI AGENCY MEMBERSHIP RESTRICTIONS (1) Any body
which approves MPDES permit applications or portions thereof
may not include as a member any person who receives, or has
during the previous 2 years received a significant portion of
his income directly or indirectly from permit holders or ap-
plicants for a permit. ‘

(2) For the purposes of this rule, the term "body" in-
cludes any individual who has or shares authority to approve
permit applications or portions thereof, either in the first
instance or on appeal.

(3) For the purposes of this rule, the term "significant
portion of his income”" means 10 percent of gross personal in-
come for a calendar year, except that it means 50 percent of
gross perscnal income for a calendar year if the recipient is
over 60 years of age and is receiving such portion pursuant to
retirement, pension, or similar arrangement.

(4) For the purposes of this rule, the term "permit hold-
ers or applicants for a permit" does not include any department
or agency of a state government, such as a department of parks
or a department of fish and game.

(5) For the purposes of this rule, the term "income" in-
gluges retirement benefits, consultant fees, and stock divi-

ends.

(6) For the purposes of this rule, income is not received
"directly or indirectly from permit holders or applicants for a
permit" where it is derived from mutual fund payments, or from
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other diversified investments over which the recipient does not
know the identity of the primary sources of income.
AUTH: 75-5-304, MCA; IMP: 75-5-304, 75-5-401, MCA

RULE LII STATE AND EPA COORDINATION (1) The department
shall enter into formal agreements with the regional adminis-
trator concerning procedures for the following actions:

(a) Transmittal to the regional administrator copies of
completed MPDES permit applications, tentative determinations
and related documents concerning issuance or denial of MPDES
permits;

(b) Consideration by the department of all comments of
the regional administrator concerning tentative determinations
to issue or deny an MPDES permit;

(c) Transmittal to the regional administrator copies of
issued MPDES permits and related documents;

{(d) Transmittal to the department of all Refuse Act of
1899 (33 U.S.C. 401-413) applications and issued permits, NPDES
applications, and issued permits, and all other relevant data
collected by the regional administrator;

(e) Consideration of confidentiality of information sub-
mitted by applicants in connection with MPDES, NPDES, or Refuse
Act of 1899 (33 U.S.C. 401-413) permit applications or which
may be furnished by the permittee in connection with required
periodic reports; and

(f) Specifjcations of additional monitoring, recording,
and reporting procedures, if necessary to insure compliance
with the federal regulations contained in or subsequent revi-
sions to 40 CFR 124, Subpart G.

(2) On the last day of the months of February, May, Aug-
ust, and November, the department shall transmit to the region-
al administrator a list of all instances, as of 30 days prior
to the date of such report, of failure or refusal of a permit-
tee to comply with an interim or final requirement or to notify
the department of compliance or noncompliance with each interim
or final requirement of a schedule of compliance. such list
must be available to the public for inspection and copying and
must contain at least the following information with respect to
each instance of noncompliance:

(a) name and address of each noncomplying permittee;

(b) a short description of each instance of noncom-
pliance;

(¢) a short description of any actions or proposed ac-
tions by the permittee or the department to comply or enforce
compliance with the interim or final requirement; and

(d) any details which tend to explain or mitigate an
instance of noncompliance with an interim or final requirement.
AUTH: 75-5-304, MCA; IMP: 75-5-304, 75-5-401, MCA

RULE LIII SMALL CONFINEMENT FACILITIES FOR ANIMALS

(1) Unless considered necessary by the department, the
procedural requirements of RULES XXXIX through XLVI and the re-
quirements for state-EPA coordinators in RULE LII do not apply
to small confinement facilities for animals,
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AUTH: 75-5-304, MCA; IMP: 75-5-304, 75-5-401, MCA

4. These amendments are necessary in order to bring the
Montana Water Pollution Control Program and Montana Water Pol-
lution Discharge Elimination System Program into conformance
with federal criteria. Under the Clean Water Act and its regu-
lations, Montana maintains its regulatory program for water
pollution control only if that program meets or exceeds federal
standards. The federal regulations describing the National
Pollutant Discharge Elimination System have changed dramatical-
ly since the State of Montana promulgated ARM 16.20.901 through
16.20.919. As a result, the State regulations are no longer in
conformance with the federal standards. The amendments which
are proposed closely parallel the federal standards, and in
most cases are identical to the federal standards.

5. Interested persons may submit their data, views, or
arguments concerning the proposed amendments, either orally or
in writing, at the hearing. Written data, views, or arguments
may also be submitted to  Robert L. Solomon, Department of
Health and Environmental Sciences, Cogswell Building, Capitol
Station, Helena, MT 59620, no later than November 17, 1989.

HOWARD TOOLE, Chairman
BOARD OF HEALTH AND ENVIRONMENTAL

SCIENCES
byggM_%#_ é’
Donald E. Pizzini, rector

Certified to the Secretary of State _September 18, 1989 .
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF THE PUBLIC
HEARING ON THE

In the matter of the adoption of )
rules I through XV establishing )
pretreatment standards for ) PROPOSED ADOPTION OF
discharges into publicly operated ) NEW RULES I THROUGH XV
treatment works ) FOR PRETREATMENT
} STANDARDS FOR DISCHARGES
) INTO PUBLICLY OPERATED
) TREATMENT WORKS
) (Water Quality)
To: All Interested Persons

i. on November 17, 1989 at 10:00 a.m. the Board will
hold a public hearing in Room (€209 of the Cogswell Building,
1400 Broadway, Helena, Montana, to consider the adoption of the
above-captioned rules.

2. The rules, as proposed to be adopted, apprear as fol-
lows:

RULE I APPLICABILITY (1) This subchapter applies to
the following: :

(a) Pollutants from non~domestic sources covered by pre-
treatment standards which are indirectly discharged, transport-
ed by truck or rail, or otherwise introduced into POTW's;

(b) POTW's which receive wastewater from sources subject
to national pretreatment standards; and

(c) Any new or existing source subject to national pre-
treatment standards.

(2) National pretreatment standards do not apply to sour-
ces which discharge to a sewer which is not connected to a
POTW. .

AUTH: 75-5-304, MCA; IMP: 75-5-304, MCA

RULE II DEFINITIONS The definitions contained in ARM
Title 16, chapter 10, subchapter 13 are hereby incorpotated by
reference in this subchapter. The following definitions per-
tain to indirect dischargers and POTW's subject to pretreatment
standards and the MPDES program:

(1) "Approved POTW pretreatment program" means a program
administered by a POTW that meets the criteria established in
section (8) of this rule and which has been approved by the
department in accordance with RULE IX.

(2) "Indirect discharge" or "discharge" means the intro-
duction of pollutants into a POTW from any non-domestic source
regulated by the MPDES program.

(3) "Industrial user" or "user" means a source of in-
direct discharge.

{4) "Interference" means a discharge which, alone or in
conjunction with a discharge or discharges from other sources,

both:
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(a) inhibits or disrupts the POTW, its treatment proces-
ses or operations, or its sludge processes, use or disposal;
and

(b) therefore is a cause of a violation of any require-
ment of the POTW's MPDES permit (including an increase in the
magnitude or duration of a violation) or of the prevention of
sewage sludge use or disposal in compliance with the following
statutory provisions and regulations or permits issued there-
under (or more stringent state or local regulations): section
405 of the Clean Water Act (CWA), the Solid Waste Disposal Act
(SWDA) (including Title II, more commonly referred to as the
Resource Conservation and Recovery Act (RCRA), and including
state regulations contained in any state sludge management plan
prepared pursuant to Subtitle D of the SWDA), the Clean Air
Act, the Toxic Substances Control Act, and the Marine Protec-
tion, Research and Sanctuaries Act.

(5) "National pretreatment standard" or '"pretreatment
standard” means any regulation containing pollutant discharge
limits promulgated by the EPA in accordance with section 307(b)
and (c¢) of the CWA, which applies to industrial users. This
includes prohibitive discharge limits established pursuant to
section (4) of this rule.

(6) "Pass through" means a discharge which exits the POTW
into state waters in quantities or concentrations which, alone
or in conjunction with a discharge or discharges from other
sources, is a cause of a violation of any regquirement of the
POTW's MPDES permit (including an increase in the magnitude or
duration of a violation). )

(7) "POTW treatment plant" means that portion of the POTW
which is designed to provide treatment, including recycling and
reclamation of municipal sewage and industrial waste.

(8) "Pretreatment" means the reduction of the amount of
pollutants, the elimination of pollutants or the alteration of
the nature of pellutant properties in wastewater prior to or in
lieu of discharging or otherwise introducing such pollutants
into a POTW. The reduction or alteration may be obtained by
physical, chemical, or biological processes, process changes,
or by other means, except as prohibited by 40 CFR 403.6(d).
Appropriate pretreatment technology includes control equipment,
such as equalization tanks or facilities, for protection
against surges or slug loading that might interfere with or
otherwise be incompatible with the POTW. However, where waste-
water from a regulated process is mixed in an equalization
facility with unregulated wastewater or with wastewater from
another regulated process, the effluent from the equalization
facility must meet an adjusted pretreatment limit calculated in
accordance with 40 CFR 403.6(e).

(9) "Pretreatment requirements" means any substantive or
procedural requirements related to pretreatment, other than the
national pretreatment standard, imposed on an industrial user.

(10) "Regional administrator" means the administrator of
Region VIII of the EPA, which has jurisdiction over federal
water pollution control activities in the state of Montana.

(11) "Submission” means either a request by a POTW for
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approval of a pretreatment program to the department, or a
request by & POTW for authority to revise the discharge limits
in categorical pretreatment standards to reflect POTW pollutant
removals.

AUTH: 75-5-304, MCA; IMP: 75-5-304, MCA

RULE III LOCAL LAW (1) Nothing in this subchapter is
intended to affect any pretreatment requirements, including any
standards or prohibitions, established by local law as long as
the local requirements are not 1less stringent than any set
forth in state or national pretreatment standards, or any other
requirements or prohibitions established by the department or
by the EPA.

AUTH: 75-5-304, MCA; IMP: 75-5-304, MCA

RULE IV NATIONAL PRETREATMENT STANDARDS: PROHIBITED
DISCHARGES (1) A user may not introduce into a POTW any pol-
lutants which cause pass through or interference. These gen-
eral prohibitions and the specific prohibitions in section (2)
of this rule apply to all non-domestic sources introducing pol-
lutants into a POTW whether or not the source is subject to
other naticnal pretreatment standards or any national, state,
or local pretreatment requirements. :

(2) In addition, the following pollutants may not be
introduced into a POTW:

{a) pollutants which c¢reate a fire or explosion hazard in
the POTW; !

(b) pollutants which will cause ¢orrosive structural dam-
age to the POTW, but in no case discharges with pH lower than
5.0, unless the works is specifically designed to accommodate
such discharges;

(c) solid or viscous pollutants in amounts which will
cause obstruction to the flow in the POTW resulting in inter-
ference;

(d) any pollutant, including oxygen-demanding pollutants
(BOD, ete.), released in a discharge at a flow rate and/or pol-
lutant c¢oncentration which will cause interference with the
POTW;

(e) heat in amounts which will inhibit biological activi-
ty in the POTW resulting in interference, but in no case heat
in such quantities that the temperature at the POTW treatment
plant exceeds 40°C (104°F) unless the department, upon request
of the POTW, approves alternative temperature limits.

(3)(a) POTW's developing POTW pretreatment programs must
develop and enforce specific 1limits to implement the prohibi-
tions listed in sections (1) and {(2) of this rule;

(b} All other POTW's shall, in cases where pollutants
contributed by user(s) result in interference or pass-through,
and such violation is 1likely to recur, develop and enforce
specific effluent 1limits for industrial user(s), and all other
users, as appropriate, which together with appropriate changes
in the POTW treatment plant's facilities or operation, are
necessary to ensure renewed and continued compliance with the
POTW's MPDES permit or sludge use or disposal practices;
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(¢) Specific effluent 1limits may not be developed and
enforced without individual notice to persons or groups who.
have regquested such notice and an opportunity to respond.

(4) Where specific prohibitions or 1limits on pollutants
or pollutant parameters are developed by a POTW in accordance
with section (3) of this rule, such limits are deemed pretreat-
ment standards for purposes of section 75-5-304, MCA, of the
Montana Water Quality Act.

(5) If, within 30 days after notice of an interference or
pass-through violation has been sent by the department to the
POTW, and to persons or groups who have requested such notice,
the POTW fails to commence appropriate enforcement action to
correct the vioclation, the department may take appropriate
enforcement action.

AUTH: 75-5-304, MCA; IMP: 75-5-304, MCA

RULE V NATIONAL PRETREATMENT STANDARDS: CATEGORICAL
STANDARDS (1) In addition to the general prohibitions in RULE
IV(1), all indirect dischargers must comply with national pre-
treatment standards promulgated by the EPA and codified in 40
CFR Chapter 1, subchapter N. Compliance is required within

“the time specified in the appropriate subpart of subchapter N,

{2) 1Industrial users may request the department to pro-
vide written certification on whether an industrial user falls
within a particular subcategory. The department will act upon
that regquest in accordance with the procedures in 40 CFR 403.6.

(3) Limitations for industrial users will be imposed in
accordance with 40 CFR 403.6(c)~(e).

(4) The department hereby incorporates by reference here-
in 40 CFR Chapter 1, Subchapter N (Effluent Guidelines and
Standards), and 40 CFR 403.6 (National Pretreatment Standards:
Categorical Standards); revised as of July 1, 1985. Copies of
these materials are available from the Water Quality Bureau,
Department of Health and Environmental Sciences, Cogswell
Building, Capitol Station, Helena, Montana £9620.

AUTH: 75-5-304, MCA; IMP:  75-5-304, MCA

RULE VI REMOVAL CREDITS (1) POTW's may revise pollutant
discharge limits specified in categorical pretreatment stan-
dards to reflect removal of pollutants by the POTW. Revisions
must be made in accordance with the provisions of 40 CFR 403.7.
The department hereby incorporates by reference herein 40 CFR
403.7, which concerns removal credits. A copy of 40 CFR 403.7
may be obtained from the Water Quality Bureau, Department of
Health and Environmental Sciences, Cogswell Building, Capitol
Station, Helena, Montana 59620.

AUTH: 75-5-304, MCA; IMP: 75-5-304, MCA

RULE VIT PRETREATMENT PROGRAMS: DEVELOFMENT BY POTW

(1) Any POTW, or combination of POTW's operated by the
same authority, with a total design flow greater than 5 million
gallons per day (mgd) and receiving from industrial users pol-
lutants which pass through or interfere with the operation of
the POTW or are otherwise subject to pretreatment standards,
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are required to establish a POTW pretreatment program. The
department may require that a POTW with a design flow of 5 mgd
or less develop a POTW pretreatment program if it is found that
the nature or volume of the industrial influent, treatment
process upsets, violations of POTW effluent limitations, con-
tamination of municipal sludge, or other circumstances so war-
rant in order to prevent interference or pass-through.

(2) A POTW which meets the criteria of this rule shall
receive approval of a POTW pretreatment program no later than 3
years after the reissuance or modification of its MPDES permit.
POTWs identified after July 1, 1983, as being required to de-
velop a POTW pretreatment program under section (1) of this
rule shall develop and submit such a program for approval as
soon as possible, but in no case later than one vyear after
written notification from the department of such identifica-
tion. The POTW pretreatment program shall meet the criteria
set forth in section (6) of this rule and shall be administered
by the POTW to ensure compliance by industrial users with ap-
plicable pretreatment standards and requirements.

(3) A POTW may develop an appropriate POTW pretreatment
program any time before the time limit set forth in section (2)
of this rule. The PQTW's MPDES permit will be reissued or
modified to incorporate the approved program conditions as
enforceable conditions of the permit.

(4) If the POTW does not have an approved pretreatment
program at the time the POTW's existing permit is reissued or
modified, the reissued or modified permit must contain the
shortest reasonable compliance schedule, not to exceed 3 years,
for the approval of the legal authority, procedures, and fund-
ing required by section (6) of this rule.

(5) The department may modify or revoke and reissue a
POTW's permit in order to:

(a) put the POTW on a compliance schedule for the devel-
opment of a POTW pretreatment program where the addition of
pellutants inte a POTW by an industrial user or combination of
industrial users presents a substantial hazard to the function-
ing of the treatment works, quality of the receiving waters,
human health, or the environment;

(b) coordinate the issuance of a CWA section 201 con-
struction grant with the incorporation intc a permit of a com-
pliance schedule for POTW pretreatment program;

(¢) incorporate an approved POTW pretreatment program in
the POTW permit;

(d) incorporate a compliance schedule for the development
of a POTW pretreatment program in the POTW permit;

(e) incorporate a modification of the permit approved
under sections 301(h) or 301(i) of the CWA; or

(f) incorporate the removal credits established under
RULE VI.

(6) A POTW pretreatment program must meet the following
requirements:

(a) The POTW shall operate pursuant to legal authority
enforceable in federal, state, or local courts which authorizes
or enables the POTW to apply and to enforce the requirements of
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this rule. The authority may be contained in a statute, ordi-
nance, or series of contracts or joint powers agreements which
the POTW is authorized to enact, enter into or implement, and
which are authorized by state law. At a minimum, this legal
authority enables the POTW to:

(i) deny or condition new or increased contributions of
pollutants, or changes in the nature of pollutants, to the POTW
by industrial users where such contributions do not meet appli-
cable pretreatment standards and requirements or where such
contributions would cause the POTW to violate its MPDES permit;

(ii) require compliance with applicable pretreatment
standards and requirements by industrial users;

(iii) control, through permit, order, or similar means,
the contribution to the POTW by each industrial user to ensure
compliance with applicable pretreatment standards and require-
ments;

(iv) require the development of a compliance schedule by
each industrial user for the installation of technology re-
quired to meet applicable pretreatment standards and require-
ments; including but not limited to the reports required in
RULE X;

(v) require the submission of all notices and self-moni-
toring reports from industrial users as are necessary to assess
and assure compliance by industrial users with pretreatment
standards and requirements;

(vi) carry out all inspection, surveillance, and monitor-
ing procedures necessary to determine, independent of informa-
tion supplied by industrial users, compliance or noncompliance
with applicable pretreatment standards and requirements by in-
dustrial users. Representatives of the POTW shall be autho-~
rized to enter any premises of any industrial user in which a
discharge source or treatment system is located or in which
records are required to be kept under RULE X to assure compli-
ance with pretreatment standards. Such .authority must be at
least as extensive as the authority provided under CWA section
308; :
{vii) obtain remedies for noncompliance by industrial
users with any pretreatment standard and requirement. A POTW
shall be able to seek injunctive relief for noncompliance by
industrial users with pretreatment standards and requirements.
A POTW shall seek and assess c¢ivil and criminal penalties as
authorized by law;

(viii) pretreatment requirements enforced through the
remedies set forth in subsection (6)(a)(vii) of this rule in-
clude, but are not limited to, the duty to allow or carry out
inspection entry or monitoring activities; any rules, regula-
tions or orders issued by the POTW; or ahy reporting require-
ments imposed by the POTW or this subchapter. The POTW shall
have authority and procedures to halt or prevent any discharge
of pollutants to the POTW which reasonably appears to present
an imminent danger to the health or welfare of persons. The
POTW shall also have authority and procedures to halt or pre-
vent any discharge to the POTW which presents - or may present
danger to environment or which threatens to interfere with the
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operation of the POTW. The department has authority to seek
enforcement for noncompliance by industrial users when the POTW
has acted to seek such relief but has sought a penalty which
the department finds to be insufficient. The procedures for
notice to dischargers where the POTW is seeking ex parte tem-
porary judicial injunctive relief are governed by applicable
state or federal law and not by this provision, and must comply
with the confidentjiality requirements set forth in RULE XI.

(b} The POTW shall develop and implement procedures to
ensure compliance with the requirements of a pretreatment pro-
gram. At a minimum, these procedures must enable the POTW to:

(i) identify and 1locate all possible industrial users
which might be subject to the POTW pretreatment program. Any
compilation, index, or inventory of industrial users made under
this rule must be made available to the department upon re-
gquest;

(ii) 1identify the character and volume of pollutants
contributed to the POTW by the industrial user identified under
section (1) of this rule., This information must be made avail-
able to the department upon regquest;

(iii) notify industrial users identified under section
(1) of this rule of applicable pretreatment standards and any
other applicable regquirements under sections 204(b) and 405 of
the CWA and subtitles C and D of the Resource Conservation and
Recovery Act (RCRA);

(iv) receive and analyze self-monitoring reports in ac-
cordance with the requirements of RULE X;

(v) randomly sample and analyze the effluent from in-
dustrial users and conduct surveillance and inspection activ-
ities in order to identify, independent of information supplied
by industrial users, occasional and continuing noncompliance
with pretreatment standards. The results of these activities
must be made available to the department upon redquest;

(vi) investigate instances of noncompliance with pre-
treatment standards and requirements, as indicated in the re-
ports and notices required by RULE X, or indicated by analy-
sis, inspection, and surveillance activities. Sample-taking
and analysis and the collection of other information must be
performed with sufficient care to produce evidence admissible
in enforcement proceedings or in judicial actions;

(vii) comply with all applicable public participation
requirements of 40 CFR 25. These procedures include provision
for at least annually providing public notification, in the
largest daily newspaper published in the municipality in which
the POTW is located, of industrial users which, during the
previous 12 months, were significantly violating applicable
pretreatment standards or other pretreatment requirements. For
the purposes of this provision, a significant violation is a
violation which remains uncorrected 45 days after notification
of noncompliance, or which resulted in the PQIW exercising its
emergency authority; and

(c) The POTW shall have sufficient resources and quali-
fied personnel to carry out all required authorities and pro-
cedures. In some limited ¢ircumstances, funding and personnel
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may be delayed by the department when the POTW has adequate
legal authority and procedures to carry out the pretreatment
program requirements and a limited aspect of the program does
not need to be implemented immediately.

(7) POTWs shall develop local limits as required in RULE
IV(3)(a), or demonstrate that they are not necessary.
AUTH: 75-5-304, MCA; IMP: 75-5-304, MCA

RULE VIII POTW PRETREATMENT PROGRAMS AND AUTHORIZATION TO
REVISE PRETREATMENT STANDARDS: SUBMISSION FOR APPROVAL (1) A
POTW requesting approval of a POTW pretreatment program shall
develop a program description which 1includes the information
set forth in section (2) of this rule. This description must
be submitted to the department who will make a determination on
the request for program approval in accordance with the pro-
cedure described in RULE IX.

(2)(a) The program submission must contain a statement
from the city attorney or a city official acting in comparable
capacity or the attorney for those POTW's wnich have indepen-
dent legal counsel, that the POTW has authority adequate to
carry out the programs described in RULE VII. This statement
must:

(i) identify the provision of the legal authority under
RULE VII(6)(a) which provides the basis for each procedure
under RULE VII(6)(b);

(ii) identify the manner in which the POTW will imple~
ment the program requirements set forth in RULE VII, including
the means by which pretreatment standards will be applied to
individual industrial users; and

. (iii) identify -how the POTW intends to ensure compliance
with pretreatment standards and requirements, and to enforce
them in the event of noncompliance by industrial users.

(b) The program submission must c¢ontain a copy of any
statutes, ordinances, regulations, agreements, or other author-
ities relied upon by the POTW for its administration of the
program. This submission must include a statement reflecting
the endorsement or approval of the local boards or bodies re-
sponsible for supervising and/or funding the POTW pretreatment
program if approved.

(c) The program submission must contain a brief descrip-
tion, including organization charges, of the POTW organization
which will administer the pretreatment program. If more than
one agency is responsible for administration of the program,
the responsible agencies should be identified, their respective
responsibilities delineated, and their procedures for coordina-
tion set forth.

{(d) The program description must contain a description of
the funding levels and full and part-time manpower available to
implement the program. i .

{3} The POTW may request conditional approval of. the pre-
treatment program pending the . acquisition of funding and per-
sonnel for certain elements of the program. The request for
conditional approval must meet the requirements of section (2)
of this rule except that the requirements of this rule may be
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relaxed if the submission demonstrates that:

(a) a limited aspect of the program does not need to be
implemented immediately;

(b) the POTW had adequate legal authority and procedures
to carry out those aspects of the program which will not be
implemented immediately; and

(¢) funding and personnel for the program aspects to be
implemented at a later date will be available when needed. The
POTW shall describe in the submission the mechanism by which
this funding will be acquired., Upon receipt of a request for
conditional approval, the department will establish a fixed
date for the acquisition of the needed funding and personnel.
If funding is not acquired by this date the conditional ap-
proval of the POTW pretreatment program and any removal allow-
ances granted to the POTW may be modified or withdrawn.

(4) The request for authority to revise categorical pre-
treatment standards must contain the information required in 40
CFR 403.7 (adopted by reference in RULE VI).

(5) A POTW requesting POTW pretreatment program approval
shall submit to the department 3 copies of the submission de-
scribed in section (2) and, if appropriate, section (4), of
this rule, Within 60 days after receiving the submission, the
department shall make a determination of whether the submission
meets the requirements of section (2) and, if appropriate, sec-
tion (4) of this rule. Upon a preliminary determination that
the submission meets the requirements of this rule, the depart-
ment will: )

(a) notify the POTW that the submission has been received
and is under review; and

(b) commence the public notice and evaluation activities
set forth in RULE IX.

(6) 1If, after review of the submission as provided for in
section (5) of this rule, the department determines that the
submission does not comply with the requirements of sections
(2), (3), and, if appropriate, (4) of this rule, the department
will provide notice in writing to the applying POTW and each
person who has requested individual notice. This notification
must jidentify any defects in the submission and advise of the
means by which the POTW can comply with the applicable require-
ments of sSectiouns (2), (3), and, if appropriate, (4) of this
rule.

(7){(a) In order to be approved, the POTW pretreatment
program must be consistent with any approved water quality
management plan developed in accordance with 40 CFR Parts 130
and 131, when the CWA section 208 plan includes management
agency designations and addresses pretreatment in a manner
consistent with this subchapter. In order to assure such con-
sistency, the department will solicit the review and comment of
the appropriate CWA section 208 planning agency during the
public comment period provided for in RULE IX(2)(a)(ii) prior
to approval or disapproval of the program.

(b) Where no 208 plan has been approved or when a plan
has been approved but lacks management agency designations
and/or does not address pretreatment in a manner consistent
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with this subchapter, the department will solicit the review
and comment of the appropriate 208 planning agency.
AUTH: 75-5-304, MCA; IMP: 75-5-304, MCA

RULE IX APPROVAL PROCEDURES FOR _POTW PRETREATMENT PRO-
GRAMS AND POTW GRANTING OF REMOVAL CREDITS The following pro-
cedure is adopted in approving or denying requests for approval
of POTW pretreatment programs and applications for removal
credit authorization.

(1) The department has 90 days from the date of public
notice of a submission complying with the requirements of RULE
VIII(2), and where removal credit authorization is sought with
the requirements of RULE VI and RULE VIII(4), to review the
submission. The department shall review the submission to
determine compliance with the requirements of RULE VII(2) and
(6), and where removal credit is sought, with RULE VI. The
department may have up to an additional 90 days to complete the
evaluation of the submission if the public comment period pro-
vided for in section (2) of this rule is extended beyond 30
days or if a public hearing is held as provided for in subsec-
tion (2){(a)(ii) of this rule. In no event, however, may the
time for evaluation of the submission exceed a total of 180
days from the date of public notice of a submission.

(2) Upon receipt of a submission, the department will
commence its review. Within 20 days after making a determina-
tion that a submission meets the requirements of RULE VIII(2),
and when a removal credit authorization is sought with RULE
VI(4), the department will:

(a) 1Issue a public notice of request for approval of the
submission:

(i) This public notice is circulated in a manner designed
to inform interested and potentially interested persons of the
submission. Procedures for the circulation of public notice
include mailing notices of the request for approval of the sub-
mission to designated CWA section 208 planning agencies, fed-
eral and state fish, shellfish, and wildlife resource agencies;
and to any other person or group who has requested individual
notice, including those on appropriate mailing lists; and pub-
lication of a notice of request for approval of the submission
in the largest daily newspaper within the jurisdiction served
by the POTW,

(ii) The public notice provides a period of not less than
30 days following the date of the public notice during which
time interested persons may submit their written views on the
submission. .

(iii) All written comments submitted during the 30-day
comment period are retained by the department and are consid-
ered in the decision on whether or not to approve the submis-
sion. The period for comment may be extended at the discre-
tion of the department.

(b) Provide an oppertunity for the applicant, any af-
fected state, or any interested state or federal agency, per-
son, or group of persons to request a public hearing with re-
spect to the submission:
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(i) This request for public hearing must be filed within
the 30-day or extended comment period described in subsection
(2)(a)(ii) of this rule, and must indicate the interest of the
person filing such a request and the reasons why a hearing is
warranted.

(ii) The department will hold a hearing if the POTW so
requests. In addition, a hearing will be held if there is a
significant public interest in issues relating to whether or
not the submission should be approved. Instances of doubt are
resolved in favor of holding the hearing.

{(iii) Publ‘c notice of a hearing to consider a submission
and sufficient to inform interested parties of the nature of
the hearing and right to participate is published in the same
newspaper as tne notice of the original request. 1In addition,
notice of the hearing is sent to those persons requesting in-
dividual notice.

{3) At the end of the 30-day or extended comment period
and within the 90-day or extended period provided for in sec-
tion (1) of this rule, the department will approve or deny the
submission based upon the evaluation in section (1) of this
rule and taking into consideration comments submitted during
the comment period and the record of the public hearing, the
department will so notify the POTW and each person wlio has
requested individual notice. This notification includes sug-
gested modification, and the department may allow the requestor
additional time to bring the submission into compliance with
applicable regquirements.

(4) No POTW pretreatment program or authorization to
grant removal allowances may be approved by the department if
following the 30-day or extended evaluation period provided for
in subsection (2)(a)(ii) of this rule and any public hearing
held pursuant to this rule, the Regional Administrator sets
forth in writing objections to the approval of such submission
and the reasons for such objections. A copy of the Regional
Administrator's objections is provided to the applicant and to
each person who has reguested individual notice. The Regional
Administrator shall provide an opportunity for written comments
and may convene a public hearing on his or her objections.
Unless retracted, the Regional Administrator's cobjections con-
stitute a final ruling to deny approval of a POTW pretreatment
program or authorization to grant removal allowances 90 days
after the date the objections are issued.

(5) The department will notify those persons who submit-
ted comments and participated in the public hearing, if held,
of the approval or disapproval of the submission. In addition,
the department will cause to be published a notice of approval
or disapproval in the same newspapers as the original notice of
request was published. The department will jdentify any au-
thorization to modify categorical pretreatment standards which
the POTW may make for removal of pollutants subject to the pre-
treatment standards.

(6) The department will ensure that the submission and
any comments on the submission are available to the public for
inspection and copying.
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AUTH: 75-5-304, MCA; IMP: 75-5-304, MCA

RULE X REPORTING RE?UIREMENTS FOR _POTW'S AND INDUSTRIAL
USERS (1) "Control authority” as t is used in this rule
means the POTW, if the POTW's submission for its pretreatment
program has been approved, or the department if the submission
has not been approved. '

(2) Within 180 days after the effective date of a cate-
gorical pretreatment standard or 180 days after the final ad-
ministrative decision made upon a category determination sub-
mission under RULE V, whichever is later, existing industrial
users subject to such categorical pretreatment standards and
currently discharging to or scheduled to discharge to a POTW
must submit to the control authority a report which contains
the information listed in subsections (2)(a) through (g) of
this rule. Where 'reports containing this information have
already been submitted to the department, the industrial user
is not required to submit this information again. At least 90
days prior to commencement of the discharge, new sources and
sources that become industrial users subsequent to the promul-
gation of an applicable categorical standard must submit to the
control authority a report which contains the information
listed in subsections (2)(a) through (g) of this rule. New
sources must also include in this report information on the
method of pretreatment the source intends o use to meet ap-
plicable pretreatment standards. New sources must give esti-
mates of the information requested in section 2(d} and (e) of
this rule. The user shall:

(a) submit the name and address of the facility, includ-
ing the name of the operator and owners;

(b) submit a list of any environmental control permits
held by or for the facility;

(¢) submit a brief description of the nature, average
rate of production, and standard industrial classification of
the operation carried out by the industrial user. This de-
scription should include a schematic process diagram which
indicates points of discharge to the POTW from the regulated
Process;

(d) submit information showing the measured average daily
and maximum daily flow, in gallons per day, to the POTW from
each of the following: regulated process streams and other
streams as necessary to allow use of the combined wastestream
formula of 40 CFR 403.6(e). The contrel authority may allow
for verifiable estimates of these flows where justified by cost
or feagibility considerations;

(e)(i) identify the pretreatment standards applicable to
each regulated process; .

(i1) submit the results of sampling and analysis identi-
fying the nature and concentration, or mass, of regulated pol-
lutants in the discharge from each regulated process when re-
guired by the control authority. Both daily maximum and aver-
age concentration or mass, where required, must be reported.
The sample must be representative of daily operations;

(iii) a minimum of four (4) grab samples must be used for
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pH, cyanide, total phenols, oil and grease, sulfide, and vola-
tile organics. For all other pollutants, 24-hour composite
samples must be obtained through flow-proportional composite
sampling technigues where feasible. The control authority may
waive flow-proportional composite sampling for any industrial
user that demonstrates that flow-proportional sampling is in-
feasible. In such cases, samples may be obtained through time-
proportional composite sampling techniques or through a minimum
of four (4) grab samples where the user demonstrates that this
will provide a representative sample of the effluent being
discharged;

{iv}) the user shall take a minimum of one representative
sample to compile that data necessary to comply with the re-
quirements of this section;

(v) take samples immediately downstream from pretreat-
ment facilities if such exist or immediately downstream from
the regulated process if no pretreatment exists., If other was-
tewaters are mixed with the regulated wastewater prior to pre-
treatment, the user should measure the flows and concentrations
necessary to allow use of the combined wastestream formula of
40 CFR 403.6(e) in order to evaluate compliance with the pre-
treatment standards. When an alternate concentration or mass
limit has been calculated in accordance with the combined
wastestream formula of 40 CFR 403.6{(e), this adjusted limit
along with supporting data must be submitted to the control
authority;

(vi) perform sampling and analysis in accordance with the
techniques prescribed in 40 CFR 136 and amendments thereto.
When 40 CFR 136 does not contain sampling or analytical tech-
niques for the pollutant in question, or when the department
determines that the 40 CFR sampling and analytical techniques
are jinappropriate for the pollutant in question, sampling and
analysis must be performed by using validated analytical meth-
ods or any cother applicable sampling and analytical procedures,
including procedures suggested by the POTW or other parties,
approved by the department;

(vii) if the department allows it, submit a baseline re-
port which utilizes only historical data so long as the data
provides information sufficient to determine the need for in-
dustrial pretreatment measures. The baseline report must jindi-
cate the time, date, and place of sampling, and methods of
analysis, and must certify that such sampling and analysis is
representative of normal work cycles and expected pollutant
discharges to the POTW;

(f) submit a statement, reviewed by an authorized repre-
sentative of the industrial user and certified by a qualified
professional, indicating whether pretreatment standards are
being met onh a consistent basis and, if not, whether additional
operation and maintenance and/or additional pretreatment is
required for the industrial user to meet the pretreatment stan-
dards and requirements; and

(g) if additional pretreatment and/or operation and main-
tenance are required to meet the pretreatment standards, submit
the shortest schedule by which the industrial user will provide
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such additional pretreatment and/or operation and maintenance.
The completion date in this schedule must not be later than the
compliance date established for the applicable pretreatment
standard.

(i) When the industrial user's categorical pretreatment
standard has been modified by a removal allowance under RULE
VI or the combined wastestream formula at the time the user
submits the report required by section (2) of this rule, the
information required by subsections (2)(f) and (g) of this rule
must pertain to the modified limits.

(ii) If the categorical pretreatment standard is modified
by a removal allowahce under RULE VI after the user submits the
report required by section (2) of this rule, any necessary
amendments to the information requested by subsections (2)(f)
and (g) of this rule must be submitted by tae user to the con-
trol authority within 60 days after the modified 1limit is ap~-
proved.

(3) The following conditions apply to the schedule re-
quired by subsection (2)(g) of this rule: '

(a) The schedule must contain increments of progress in
the form of dates for the commencement and completion of major
events leading to the construction and operation of additional
pretreatment required for the industrial user to meet the ap-
plicable categorical pretreatment standards;

(b) No increment referred to in subsection (a) of this
rule may exceed 9 months;

(c}) Not 1later than 14 days following each date in the
schedule and the final date for compliance, the industrial user
shall submit a progress report to the control authority includ-
ing, at a minimum, whether or not it complied with the incre-
ment of progress to be met on that date and, if not, the date
on which it expects to comply with this increment of progress,
the reason for delay, and the steps being taken by the indus-
trial user to return the construction to the schedule estab-
lished. 1In no event may more than 9 months elapse between such
progress reports to the control authority.

(4) Within 90 days following the date for final compli-
ance with applicable categorical pretreatment standards or in
the case of a new source following commencement of the intro-
duction of wastewater into the POTW, any industrial user sub~
ject to pretreatment standards and requirements shall submit to
the control authority a report containing the information de-
scribed in sections (2)(a)-(f) of this rule. For industrial
users subject to equivalent mass or concentration limits es-
tablished by the control authority in accordance with the pro-
cedures in 40 CFR § 403.6(c), this report shall contain a
reasonable measure of the user's long term production rate.
For all other industrial users subject to categorical pretreat-
ment standards expressed in terms of allowable pollutant dis-
charge per unit of production (or other measure of operation),
this report shall include the user's actual production during
the appropriate sampling period.

{(5)(a) Any industrial wuser subject to a categorical pre-
treatment standard after the compliance date of such pretreat-
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ment standard, or, in the case of a new source, after commence-
ment of the discharge into the POTW, shall submit to the con-
trol authority during the months of June and December, unless
required more frequently in the pretreatment standard or by the
control authority, a report indicating the nature and con-
centration of pollutants in the effluent which are 1limited by
such categorical pretreatment standards. In addition, this
report must include a record of measured or estimated average
and maximum daily flows for the reporting period for the dis-
charge reported in subsection (2)(d) of this rule except that
the control auchority may require more detailed reporting of
flows. At the discretion of the control authority and in con-
sideration of such factors as local high or 1low flow rates,
holidays, budget cycles, ete., the control authority may agree
to alter the months during which the above reports are to be
submitted.

({b) When the control authority has imposed mass limita-
tions on industrial users as provided by RULE V, the report
required by subsection (5)(a) of this rule must indicate the
mass of pollutants requlated by pretreatment standards in the
discharge from the industrial user.

(¢) For industrial users subject to equivalent mass or
concentration limits established by the control authority in
accordance with the procedures in 40 CFR § 403.6(c), the report
required by section (5)(a) shall contain a reasonable measure
of the user's long term production rate, For all other indus-
trial users subject to categorical pretreatment standards ex-
pressed only in terms of allowable pollutant discharge per unit
of production (or other measure of operation), the report re-
guired by section (5)(a) shall include the user's actual aver-
age production rate for the reporting period.

(6) The industrial user shall notify the POTW immediately
of all discharges that could cause problems to the POTW, in-
cluding any slug loading, as defined by RULE IV, by the indus-
trial user.

(7) The reports required in subsection (2)(e) and sec-
tions (4) and (5) of this rule must contain the results of

"sampling and analysis of the discharge, including the flow, the
nature and concentration, or production and mass where request-
ed by the control authority, of pollutants contained therein
which are limited by the applicable pretreatment standards.

{(a) This sampling and analysis may be performed by the
control authority in lieu of the industrial user. Where the
POTW performs the required sampling and analysis in lieu of the
industrial user, the user will not be required to submit the
compliance certification required under RULE X(2)(f) and 40
CFR § 403.12(d). In addition, where the POTW itself collects
all the information required for the report, including flow
data, the industrial user will not bhe required to submit the
report.

(b) If sampling performed by an industrial user indicates
a violation, the user shall notify the control authority within
24 hours of becoming aware of the violation. The user shall
also repeat the sampling and analysis and submit the results of
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the repeat analysis to the control authority within 30 days
after becoming aware of the violation, except the industrial
user is not required to resample if:

(i) The control authority performs sampling at the in-’
dustrial user at a frequency of at least once per month, or

(ii) The control authority performs sampling at the user
between the time when the user performs its initial sampling
and the time when the user receives the results of this sam-
pling.

(8) The reports required in section (5) of this rule
shall be based upon data obtained@ through appropriate sampling
and analysis performed during the period covered by the report,
which data is representative of conditions occurring during the
reporting period. The control authority shall require that
frequency of monitoring necessary to assess and assure compli-
ance by industrial users with applicable pretreatment standards
and requirements.

(9) All analysis shall be performed in accordance with
procedures established by the administrator pursuant to section
304(h) of the Clean Water Act and contained in 40 CFR Part 136
and amendments thereto or with any other test procedures ap-
proved by the administrator. (See 40 CFR §§ 136.4 and 136.5.)
sampling shall be performed in accordance with the techniques
approved by the administrator. Where 40 CFR Part 136 dQoes not
include sampling or analytical techniques for the pollutants in
question, or where the administrator determines that the Part
136 sampling and analytical techniques are inappropriate for
the pollutant in question, sampling and analyses shall be per-
formed using validated analytical methods or any other sampling
and analytical procedures, including procedures suggested by
the POTW or other parties, approved by the administrator.

(10) If an industrial user subject to the reporting re-
quirement in section (5) of this rule monitors any pollutant
more frequently than required by the control authority, using
the procedures prescribed in section (9) of this rule, the
results of this monitoring shall be included in the report.

(11) The c¢ontrol authority shall require appropriate
reporting from those industrial users with discharges that are
not subject to categorical pretreatment standards.

(12) POTWs with approved pretreatment programs shall
provide the approval authority with a report that briefly de-
scribes the POTW's program activities, including activities of
all participating agencies, if more than one jurisdiction is
involved in the local program. The report required by this
section shall be submitted no later than one year after approv-
al of the POTW's pretreatment program, and at least annually
thereafter, and shall include, at a minimum, the following:

(a) An updated list of the POTW's industrial users, in-
cluding their names and addresses, or a list of deletions and
additions keyed to a previously submitted list, The POTW shall
provide a brief explanation of each deletion. This list shall
identify which industrial users are subject to categorical pre-’
treatment standards and specify which standards are applicable
to each industrial user. 'The list shall indicate which indus-
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trial users are subject to local standards that are more strin-
gent than the categorical pretreatment standards. The POTW
shall alse 1list the industrial users that are subject only to
local requirements;

(b) A summary of the status of industrial user compliance
over the reporting period;

{(c) A summary of compliance and enforcement activities
(including inspections) conducted by the POTW during the re-
porting period; and

(d) Any other relevant information requested by the ap-
proval authority.

(13) Notification of c¢hanged discharge. All industrial
users shall promptly notify the POTW in advance of any substan-
tial change in the volume or character of pollutants in their
discharge.

(14) The reports required by sections (2), (4), and (5)
of this rule shall include the certification statement as set
forth in 40 CFR § 403.6(a)(2)(ii), and shall be signed as fol-
lows:

(a) By a responsible corporate officer, if the industrial
user submitting the reports required by sections (2), (4), and
(5) of this rule is a corporation. For the purpose of this
section, a responsible corporate officer means:

(i) a president, secretary, treasurer, or vice president
of the corporation in charge of a principal business function,
or any other person who performs similar policy- or decision-
making functions for -the corporation; or

{(ii) the manager of one or more manufacturing, production,
or operation facilities employing moxe than 250 persong or
having gross annual sales or expenditures exceeding $25 million
{in second-quarter 1980 dollars), Lif authority to sign docu-
ments has been assigned or delegated to the manager in accor-
dance with corporate procedures.

{b) By a g¢general partner or proprietor if the industrial
user submitting the reports required by sections (2), (4), and
{5) of this rule is a partnership or sole proprietorship re-
spectively.

{c) By a duly authorized representative of the individual
designated in sections (1)(a) or (1)(b) of this rule if:

(i) the authorization is made in writing by the individ-
ual described in sections (l)(a) or (1)(b);

(ii) the authorization specifies either an individual or
a position having responsibility for the overall operation of
the facility from which the industrial discharge originates,
such as the position of plant manager, operator of a well, or
well field superintendent, or a position of equivalent respon-
sibility, or having overall responsibility for environmental
matters for the company; and

(iii) the written authorization is submitted to the con-
trol authority.

(d) If an authorization under section (15)(c) of this
rule is no longer accurate because a different individual or
position has responsibility for the overall operation of the
facility, or overall responsibility for environmental matters
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for the company, a new authorization satisfying the require-
ments of section (15)(¢) of this rule must be submitted to the
control authority prior to or together with any reports to be
signed by an authorized representative.

(15) The reports required by sections (2), (4), (5), (8),
(9), and (10) of this rule are subject to the Montana Water
Quality Act as amended and all other state and federal laws
pertaining to fraud and false statements.

(16)(a) Any industrial user and POTW subject to the re-
porting requirements established in this rule shall maintain
records of all information resulting from any monitoring ac-
tivities required by this subchapter. Such records must in-
clude for all samples:

(i) the date, exact place, method, and time of sam-
pling, and the names of the person or persoas taking the sam-
prles;

(ii) the dates analyses were performed;

(iii) who performed the analyses;

{iv) the analytical techniques or methods use; and

(v) the results of the analyses.

(b) Any industrial user or POTW subject to these report-
ing requirements established shall retain for a minimum of 3
years any records of monitoring activities and results, whether
or not such monitoring activities are required by this subchap-
ter, and shall make such records available for inspection and
copying by the department and by the POTW in the case of an
industrial user. This period of retention is extended during
the course of any unresolved litigation regarding the indus-
trial user or POTW or when requested by the department.

{c) A POTW to which reports are submitted by an indus-
trial user pursuant to sections (2), (4), and (5) of this rule
shall retain such reports for a minimum of 3 years and shall
make such reports available for inspection and copying by the
department. This period of retention is extended during the
course of any unresolved litigation regarding the discharge of
pecllutants by the industrial user or the operation of the POTW
pretreatment program or when requested by the department.

AUTH: 75-5-304, MCA; IMp: 75-5-304, MCA

RULE XTI CONFIDENTIALITY OF INFORMATION (1) In accor-
dance” with section 75-5-105, MCA, any information conéerning
sources of pollution that is furnished to the board or depart-
ment or which is obtained by either of them is a matter of
public record and open to publie use, provided that trade se-
crets may be maintained or be confidential if so determined by
a court of competent jurisdiction. .

(2) Claims of confidentiality for the following informa-
tion must be denied:

(a) the name and address of any permit applicant or per-
mittee; and

(b) permit applications, permits, and effluent data.

(3} Subject to-section (1) above, information required by
MPDES. application forms provided by the department under MPDES
RULE XVII may not be claimed confidential, including informa-
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tion submitted on the forms themselves and any attachments used
to supply information required by the forms.
AUTH: 75-5-201, 75-5-105, MCA; IMP: 75-5-401, MCA

RULE XIT NET/GROSS_CALCULATION (1) Categorical pre-
treatment standards may be adjusted to reflect the presence of
pollutants in an industrial user's intake water in accordance
with 40 CFR 403.15, revised as of July 1, 1985. The department
hereby incorporates herein 40 CFR 403.15, which is a federal
regulation relating to net/gross calculation. A copy of 40 CFR
403.15 may be obtained from the Water Quality Bureau, Depart-
ment of Health and Environmental Sciences, Cogswell Building,

‘Capitol Station Helena, Montana 59620,
AUTH: 75-5-304, MCA; IMP: 75-5-304, MCA

RULE XITT UPSET PROQVISION (1) "Upset" as used in this
rule means an exceptional incident in which there is uninten-
tional and temporary noncompliance with categorical pretreat-
ment standards because of factors beyond the reasonable control
of the industrial user. An upset does not include noncompli-
ance to the extent caused by operational error, improperly
designed treatment facilities, inadequate treatment facilities,
lack of preventive maintenance, or careless or improper opera-
tion.

(2) An upset constitutes an affirmative defense to an
action brought for noncompliance with categorical pretreatment
standards if the requirements of section (3} of this rule are
met.

{(3) An industrial user who wishes to establish the affir-
mative defense of upset shall demonstrate, through properly
signed, contemporanecus operating logs, or other relevant evi-
dence, that: )

{a) an upset occurred and the industrial user can iden-
tify the cause of the upset;

(b) the facility was at the time being operated in a pru-
dent and workmanlike manher and in compliance with applicable
operation and maintenance procedures;

(c) the industrial user has submitted the following in-
formation to the POTW and control authority within 24 hours of
becoming aware of the upset, or if this information is provided
orally, a written submission within 5 days:

(i) a description of the indirect discharge and cause
of noncompliance;

(ii) the period of noncompliance, including exact dates
and times, or if not corrected, the anticipated time the non-
compliance is expected to continue;

(iii) steps being taken and/or planned to reduce, elimi-
nate, and prevent recurrence of the noncompliance;

(iv) in any enforcement proceeding the industrial user
seeking to establish the occurrence of an upset has the burden
of proof;

(v) in the usual exercise of prosecutorial discretion,
state enforcement personnel will review any claims that noncom-
pliance was caused by an upset. No determinations made in the
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course of the review constitute final agency action subject to
judicial review. Industrial users have the opportunity for a
judicial determination on any claim of upset only in an en-
forcement action brought for noncompliance with categorical
pretreatment standards;

(vi) the industrial user shall control production or dis-
charges to the extent necessary to maintain compliance with
categorical pretreatment standards upon reduction, loss, or
failure of its treatment facility until the facility is re-
stored or an alternative method of treatment is provided. This
requirement applies in the situation where, among other things,
the primary source of power of the treatment facility is re-
duced, lost, or fails.

AUTH: 75-5-304, MCA; IMP: 75-5-304, MCA

RULE XIV BYPASS (1)(a) "Bypass" meens the intentional
diversion of wastestreams from any portion of an industrial
user's treatment facility.

(b) "Severe property damage" means substantial physical
damage to property, damage to the treatment facilities which
causes them to become inoperable, or substantial and permanent
loss of natural resources which can reasonably be expected to
occur in the absence of a bypass. Severe property damage does
not mean economic¢ loss caused by delays in production.

(2) An industrial user may allow any bypass to occur
which does not cause pretreatment standards or regquirements to
be violated, but only if it also is for essential maintenance
to assure efficient operation. These bypasses are not subject
to the provisions of sections (3) and (4) of this rule.

(3)(a) If an industrial user knows in advance of the need
for a bypass, it shall submit prior notice to the control
authority, if possible at least ten days before the date of the
bypass.

(b) An industrial user shall submit oral notice of an
unanticipated bypass that exceeds applicable pretreatment stan-
dards to the control authority within 24 hours from the time
the industrial user becomes aware of the bypass. A written
submission shall also be provided within 5 days of the time the
industrial user becomes aware of the bypass. The written sub-
mission shall contain a description of the bypass and its
cause; the duration of the bypass, including exact dates and
times, and, if the bypass has not been corrected, the antici-
pated time it 1is expected to continue; and steps taken or
planned to reduce, eliminate, and prevent reoccurrence of the
bypass. The control authority may waive the written report on
a case-by-case basis if the oral report has been received with=-
in 24 hours.

(4)(a) Bypass is prohibited, and the control authority
may take enforcement action against an industrial user for a
bypass, unless;:

(1) Bypass was unavoidable to prevent loss of life, per-
sonal injury, or severe property damage;

(ii) There was no feasible alternatives to the bypass,
such as the use of auxiliary treatment facilities, *retention of
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untreated wastes, or maintenance during normal periods of
equipment downtime. This condition is not satisfied if ade-
quate back-up equipment should have been installed in the exer-
cise of reasonable engineering judgment to prevent a bypass
which occurred during normal periods of equipment downtime or
preventative maintenance; and

(iii) The industrial user submitted notices as required
under section (c) of this rule.

{(5) The control authority may approve an anticipated
bypass, after considering its adverse effects, if the control
authority determines that it will meet the three conditions
listed in section (4)(a) of this rule.

AUTH: 75-5-304, MCA; IMP: 75-5-304, MCA

RULE XV MODIFICATION OF POTW PRETREATMENT PROGRAMS

(1) Either the approval authority or a POTW with an ap-
proved POTW pretreatment program may initiate program modifica-
tion at any time to reflect changing conditions at the POTW.
Program modification is necessary whenever there is a signifi-
cant change in the operation of a POTW pretreatment program
that differs from the information in the POTW's submission, as
approved under RULE IX.

(2) POTW pretreatment program modifications shall bhe
accomplished as follows:

(a) For substantial modifications, as defined in section
(3) of this rule:

(1) The POTW. shall submit to the approval authority a
statement of the basis for the desired modification, a modified
program description (see RULE VIII(2)), or such other documents
the approval authority determines to be necessary vunder the
circumstances.

(ii) The approval authority shall approve or disapprove
the modification based on the requirements of RULE VII(6) fol-
lowing the procedures in RULE IX(2) - (6).

(iii) The modification shall be incorporated into the
POTW's NPDES permit after approval. The permit will be modi-
fied to incorporate the approved modification in accordance
with MPDES RULE XXXIV(7).

(iv) The modification shall become effective upon ap-
proval by the approval authority. Notice of approval shall be
published in the same newspaper as the notice of the original
request for approval of the modification under RULE
IX(2)(a)(iy.

(b) The POTW shall notify the approval authority of any
other (i.e., non-substantial) modifications to its pretreatment
program at least 30 days prior to when they are to be imple-
mented by the POTW, in a statement similar to that provided for
in section (2){a)(i) of this rule. Such non-substantial pro-
gram modifications shall be deemed to be approved by the ap-
proval authority, unless the approval authority determines that
a modification submitted is in fact a substantial modification,
90 days after the submission of the POTW's statement. Follow-
ing such "approval" by the approval authority, such modifica-
tions shall be incorporated into the POTW's permit in accor-
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dance with MPDES RULE XXXIV(7). If the approval authority
determines that a modification reported by a POTW in its state-
ment is in fact a substantial modificatior,, the approval au-
thority shall notify the POTW and initiate the procedures in
section (4)(a) of this rule.

(3) Substantial modifications.

(a) The following are substantial modifications for pur-
poses of this rule:

(i) changes to the POTW's legal authnrities;

(ii) changes to local 1limits, which result in less
stringent local limits;

(iii) changes to the POTW's control mechanism, as de-
scribed in RULE VII(6)(a)(iii);

(iv) changes to the POTW's method for implementing cate-
gorical pretreatment standards (e.g., incorporation by refer-
ence, separate promulgation, etc.);

(v) a decrease in the frequency of self-monitoring or
reporting required of industrial users;
(vi) a decrease in the frequency of industrial user in-

spections or sampling by the POTW;

(vii) changes to the POIW's confidentiality procedures;

(viii) significant reductions in the POTW's pretreatment
program resources (including personnel commitments, equipment,
and funding levels); and

(ix) changes in the POTW's sludge disposal and manage-
ment practices.

(b) The approval authority may designate other specific
modifications, in addition to those listed in section (3)(a) of
this rule, as substantial modifications.

(c) A modification that is not included in section (3)(a)
of this rule 1is nonetheless a substantial modification for
purposes of this rule if the modification: '

(i) would have a significant impact on the operation of
the POTW's pretreatment program;

(ii) would result in an increase in pollutant loadings at
the POTW; or

(iii) would result in less stringent requirements being
imposed on industrial users of the POTW.

AUTH: 75-5-304, MCA; IMP: 75-5-304, MCA

3. The adoption of these rules is necessary in order to
keep Montana's Water Pollution Control Program in conformance
with federal requirements. The ability of the State of Montana
to maintain its own water pollution control program is contin-
gent upon its program being at 1least as stringent as the
federal program. The federal standards require pretreatment
standards for dischargers into publicly owned treatment works.
To date the State of Montana has not adopted@ such pretreatment
requirements. Fajlure to adopt pretreatment standards may
jeopardize the standing of Montana's Water Pollution Control
Program.

4. Interested persons may submit their data, views, or
arguments concerning the proposed adoption, either orally or
in writing, at the hearing. Written data, views, or arguments
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may also be submitted to Robert L. Solomon, Department of
Health and Environmental Sciences, Cogswell Building, Capitol
Station, Helena, MT 59620, no later than November 17, 1989,

HOWARD TOOLE, Chairman
BOARD OF HEALTH AND ENVIRONMENTAL

SCIENCES
by(;/;-“iz g(_(m—"
Donald E. Pizzifi¥Y Director

1989 .

Certified Lo the Secretary of State September 18
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PUBLIC HEARING
of a rule governing access of ) FOR ADOPTION OF A RULE
funeral directors or morticians ) GOVERNING ACCESS TOQ
to copies of death certificates } DEATH CERTIFICATES

)

(Records & Statistics)

To: All Interested Persons

1. On October 24, 1989, at 10:00 a.m., the department
will hold a public hearing in Room €209 of the Cogswell Build-
ing, 1400 Broadway, Helena, Montana, to consider the adoption
of the above-captioned rule, which establishes a procedure
through which funeral directors or morticians may obtain a copy
of a death certificate.

2. The proposed amendments would adopt change§ proposed
to the department through a rulemaking petition proposed by
the Montana Funeral Directors Association, Inc. ("Funeral Di-
rectors").

3. The petitioner, Funeral Directors, asserts as ration-
ale for the rule that "the procurement of death certificate
copies by funeral homes has become a valuable privilege" and
that the reasons for adopting a rule are that the 1989 legisla-
ture enacted Senate Bill 398, approved as Chapter 456, which
establishes a "new policy in favor of recognizing the funeral
homes' right of access to death certificates and to obtain
copies of certificates.”

4. The rule, as proposed, appears as follows:

RULE T ACCESS TO DEATH CERTIFICATES BY MORTICIANS OR
FUNERAL DIRECTQORS (1) The department interprets section
50-15-112, MCA, to govern the request of a funeral director or
mortician licensed by the Montana board of morticians for a
copy of a death certificate as follows:

(a) The only prerequisites to issuance of a copy of a
death certificate to a mortician or funeral director are:

(i) payment of the fee generally charged for such
copiesg;

(ii) evidence of current licensure of the requestor by
the Montana board of morticians, if the requestor is not known
to the registrar; and

(iii) the requestor's representation, which may be oral or
written, that the copy or copies are necessary for the deter-
mination of personal or property rights of the family of the
deceased.

AUTHORITY: 50-15-102, MCA
IMPLEMENTING: 50-15-112, MCA

5. The Department 1is proposing this rule in order to
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fulfill the requirements of section 2-4-315 of the Administra-
tive Procedure Act which pertains to the filing of a petition
for rulemaking by an interested party. The department does not
necessarily agree with the proposed changes in the rule and
reserves the right to provide substantive comments for consid-
eration at the time of hearing.

6. Interested persons may submit their data, views, or
arguments concerning the proposed rule, either orally or in
writing, at the hearing. Written data, views, or arguments may
also be submitted to Robert L. Solomon, Department of Health
and Environmental Sciences, Cogswell Building, Capitol Station,
Helena, Montana 59620, no later than October 26, 1989.

7. Robert L. Solomon, at the above address, has been
designated to preside over and conduct the hearing.

D¥rector

DONALD E. PIZZINI,

Certified to the Secretary of State September 18, 1989
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BEFORE THE DEPARTMENT OF AGRICULTURE

OF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF

of rule pertaining to the ) AMENDMENT OF RULE
bond schedule for itinerant ) 4.12.2618
merchants )

TO: All Interested Persons

1. on August 17, 1989, the Department of Agriculture
proposed to amend the above stated rule at page 1037, 1989
Montana Administrative Register, issue no. 15 relating to the
bond schedule for itinerant merchants.

2. The Department amended the rule exactly as
proposed.

No comments or testimony were received

W. Ralph Peck, Deputy Director

bepartment of Agriculture

Certified to the Secretary of State September 18, 1989
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE TIE BOQARD OF ATILETICS

In the matter of the amendment } CORRECTED NOTICE OF AMENDMENT
of a rule pertaining to pro=- ) OF 8.8.2803 PROHIBITIONS

hibit ions )

TO: All Tnterested Persons:

1. ©On May 25, 1989, the Board of Athletics published a
notice of proposed amendment of the above-stated rule in issue
number 10, 1989 Montana Administrative Register. The Board
adopted the amendmpent, as proposed, on page 967, issue number
14, published on July 27, 1989,

2. Subsection (3) was renumbered (d) in the original
notice but contained text that was amended in 1986. The
amendment of (5) was shown as follows:

“8.8.2803_ PROHIBITIONS ...

+53 (d) "Wrestling in mud, polyurethene or synthetic
substances ts-prehibited.”

3. The amendment of subsection (5) should have appeared
as follows:

"8,4,26803_ PROHIBITIONS ...

€53 (d)  Any exotic form of activity which is advertised
as a form of wrestling and which involves recognition, a
prize, or a purse, or a purse at which an admission fee is
charged, either directly or indirectly, in the form of dues
or otherwise, will be interpreted by the board of athletics as
a form of wrestling subject to regulation by the state and
requiring that the participants be licensed.”

4. The text of this subsection would not have
been amended if 1t had appeared in the original notice.
Replacement pages are being submitted to the Secretary of
State for the September 30 deadline as 1f they were noticed
correct ly an the original notice,

BOARD OF ATHLETICS
JOIN R. HALSETH, M.D., (HAIRMAN

MICHAEL L. LETSON, DIRRCTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State September 18, 1989,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE MONTANA LOTTERY COMMISSION

In the matter of the amendment )  NOTICE OF AMENDMENT OF
of rules pertaining to the ) 8.127.101 ORGANIZATIONAL
organizationa) rule and retailer )} RULE AND 8.127.407
comnissions ) RETAILER COMMISSION

TO: All Interested Persons:

1. oOn July 27, 1989, the Montana Lottery Commission
published a notice of proposed amendment of the above-stated
rules at page 954, 1989 Montana Administrative Register, issue
number 14,

2. The Commission adopted the rules as proposed but more
specifically stated sections 23-5-1006 and 23-5-1011, MCA, as
implementing sections for ARM 8.127,101,

3. One comment was received from the staff of the
Administrative Code Committee in regard to the implementing
sect.ions for ARM 8,127,101, The Commission concurred with
staff of the ACC and has changed the implementing sections as
shown above,

4. No other comments or testimony were received,

MONTANA STATE LOTTERY
SPENCER HEGSTAD, CHAIRMAN

MICHAEL L. “LETSON, DIRECTOR
DE£ARTMENT OF COMMERCE

Certified to the Secretary of State, September 18, 1989.°
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BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

In the Matter of the ) NOTICE JF ADOPTION OF
Adoption of Emergency ) EMERGENCY RULES ON
Rules on Gambling ) GAMBLING

TO: All Interested Persons.

1. on October 1, 1989, ch. 642, L. 1989 becomes
effective. The Legislature considered that bill necessary to
protect the welfare of the citizens of Montana (§ 1(e)).
Several new types of gambling regulation ar: included in the
bill: 1licensing of gambling operators and card dealers (§§ 11
and 28), revised video gambling machine specifications (§ 49),
specific descriptions of authorized «caril games (§ 26),
standards for the conduct of sports pools (§ 38), standards for
the temporary replacement of a video gambiing machine that
needs repair (§ 45), and standards for the play of successive
games of keno (§ 39). The Department has r:cently discovered
that the time consumed by prior steps necessary to the
implementation of this act have not left sufficient time to
follow the standard rulemaking procedure and have the vital
rules in the areas described above in place by October 1, 1989.
Therefore, the Department intends to adopt the following rules
without public hearing (the Department has had informal
consultations with representatives of both the gambling
industry and law enforcement) as of the date of this
publication. The rules as adopted will be made available to
all those affected thereby, and were discussed by the Gaming
Advisory Council at its first meeting on August 31, 1989,

2. A standard rulemaking procedure will be undertaken
with a full public hearing prior to the expiration of these
emergency rules.

3. The text of the proposed rules is as follows:

RULE I DEFINITIONS As used throughout this subchapter,
the following definitions apply:

(1) "Applicant" means a person who has applied for a
license issued by the department under Title 23, chapter 5,
MCA .

(2) "Dealer” means a person who:

(a) deals playing cards in a card game; and

(b} may accept wagers and dispense winnings in a card
game,

(3) "Department®” means the department of justice unless
otherwise specifically stated.

(4) "Gambling license" means any license issuéd by the
department pursuant to Title 23, chapter 5, MCA.

(5) "Licensed” means that a person has been granted a
dealer, operator, manufacturer/distributor, or manufacturer of
illegal gambling devices license by the department.

(6) "Manufacturer/distributor” means a person who:

(a}) assembles from raw materials or subparts a completed
piece of equipment or pieces of equipment of any kind for use
as a gambling device; or
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(b} purchases or obtains from another person equipment of
any kind for use in gambling activities and sells, leases, or
otherwise furnishes this equipment to another person.

{7) “"Manufacturer of illegal gambling devices" means a
person who assembles from raw materials or subparts a completed
or uncompleted piece of equipment intended for use as a
gambling device which is not specifically authorized in Montana
by statute or department rule.

(8) "Operator” means a person who operates or controls
for use in public a gambling device or gambling enterprise,

(9) "Person" means both natural and artificial persons,
and includes all partnerships, corporations, associations,
clubs, fraternal orders, religious organizations, or charitable
organizations,

AUTH: Sec. 23-5-115(2), MCa. IMP: Sec., 23-5-112, MCA.

RULE II APPLICATION FOR GAMBLING LICENSE ~ LICENSE FEE

{1) Every “person working as a dealer, operator,
manufacturer/distributor, or manufacturer of illegal gambling
devices as defined by Title 23, chapter 5, MCA, and by these
rules must have a valid license issued by the department.

(2) An application for a gambiing license must be
submitted to the department of justice, gambling control
division, on forms prescribed by the department and described
herein. The application is not complete unless it is signed
and dated by the applicant and contains all information,
statements, documentation, and fees required by the department.

(3) The application must contain a document authorizing
the disclosure of confidential information which must be signed
and dated by the applicant whose signature must be attested -to
before a notary public for the state of Montana.

(4) Any first year license fee required by Title 23,
chapter 5, MCA, must accompany each application.

(5) Applicants for specific types of gambling licenses
issued by the department must comply with any special
requirements contained in rules applicable to those licenses.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec, 23-5-115(3), MCA.

RULE IIT INVESTIGATION OF APPLICANTS, FINGERPRINTS MAY
BE REQUIRED (1) An applicant for a gambling license must
make full disclosure of all information required by the
department, these rules, and Title 23, chapter 5, MCA,

(2) The department may, at its discretion, require
additional information, documentation, or disclosure from an
applicant for a gambling license. This information may include
fingerprints,

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-308, MCA.
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RULE IV PROCESSING OF GAMBLING LICENSE APPLICATION

(1) Upon receipt of an application for a gambling
license, the department must make a thorough investigation as
to the qualifications of the applicant for licensure. If, upon
conclusion of such investigation, the applicant appears
qualified under the law, a 1license must be issued if all
requirements of the law and these rules are fulfilled.

(2) .The department may consider the same matters,
conditions, and qualifications for renewal of a gambling
license as for the original application.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-115(3), MCA.

RULE V. GROUNDS FOR DENIAL OF GAMBLING LICENSE (1) The
department may deny initial issuance or renewal of a gambling
license or, if issued, suspend or revoke such license when it
can be demonstrated an applicant or holder of such license has:

‘{a) concealed, failed to disclose, or otherwise attempted
to mislead the department with respect to any material fact
contained in the application or investigation for a gambling
license or license renewal application; or

(b)  purposely or knowingly failed to comply with
Title 23, chapter 5, MCA, or these rules; or

(c) been convicted of committing, conspiring, or
attempting to commit any felony, gambling-related misdemeanor,
or other crime which is contrary to the declared policy of the
state of Montana with regard to gambling; or

{(d) been placed and remains in actual or constructive
custody " of any federal, state, or 1local law enforcement
authority or court for any felony, gambling-related
migdemeanor, or other c¢rime which is contrary to the declared
policy of the state of Montana with regard to gambling; or

{(e) purposely or knowingly possessed or permitted to
remain in or upon any premise licensed for gambling activity
any device designed for the purpose of cheating or manipulating
the outcome of any gambling activity or gambling enterprise
authorized by Title 23, chapter 5, MCA; or

(f) - purposely or knowingly committed, attempted, or
conspired to commit theft or embezzlement against a gambling
licensee or gambling enterprise; or

(g) been convicted in any jurisdiction of any offense
involving or relating to gambling; or

(h) been prohibited by a governmental authority from
being preésent upon the premises of any gambling establishment
or gambling enterprise or any establishment where pari-mutual
wagering is conducted for any reason relating to improper
gambling activities or any illegal act; or

(i) failed to cooperate with any legislative
investigative committee or other officially constituted body
acting on behalf of the United .States or any state, county, or
municipality which seeks to investigate crimes relating to
gambling, corruption of public officials, or any organized
criminal activities.
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(2) A person whose gambling license application has been
denied for other than technical defects in the application may
not reapply for a license for a period of one year from the
date of denial.

(3) A person whose gambling license has been revoked may
not reapply for a license for a peried of one year from the
date of the revocation.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23=5-115(3), MCA.

RULE VI RECOURSE IN CASES OF DENIAL OR NON-RENEWAL OF
GAMBLING LICENSE - HEARING, JUDICIAL REVIEW (1) When the
department denies an application for a gambling license or
renewal of said license, the applicant may request a hearing.
Upon the department's receipt of a written request, a hearing
must be scheduled and conducted in accordance with the
provisions of the Montana Administrative Procedure Act.

(2) Administrative hearings conducted by the department
are subject to judicial review in accordance with the
provisions of the Montana Administrative Procedure Act.

AUTH: Sec. 23-5=115(2), MCA. IMP: Sec. 23-5-115(3), MCA.

RULE VII RENEWAL OF GAMBLING LICENSE (1) Renewal of an
existing gambling license must be accomplished by submitting a
renewal application on forms prescribed by the department. A
renewal application is not complete unless it is signed and
dated by the applicant and contains all information,
statements, and documentation required by the department.

(2) The renewal 1license fee required by Title 23,
chapter 5, MCA, must accompany each renewal application. :

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-115(3), MCA.

RULE VIII INSPECTION OF LICENSED PREMISES, RECORDS, AND
DEVICES (1) Any premises wherein any gambling-related
activity which is licensed by the department is conducted, or
any premises in any way connected physically or otherwise with
a licensed gambling-related activity, shall at all times be
open to inspection by the department or its authorized
representatives. At any time during which a licensed gambling
activity is being operated upon a premises, the commission, and
any authorized representative of the commission, may enter upon
the premises without advance notice and:

(a) Inspect any of the other records of the licensed
operator, or of any member that directly participates in the
management, operation or promotion of a licensed activity, or
of any employee of the licensed operator.

(b) Inspect, inc¢luding the dismantling of, all pieces of
equipment or parts thereof, or devices of any nature, which are
being used to coaduct the licensed activity.

{c) In the case of a live bingo or keno game, make a
count of all monies received during the operation of the
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licensed activity located on the premises, inspect all receipts
for income issued by the licensed operator, and inspect all
receipts for prizes which have been awarded by the licensed
operator.

AUTH: . Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-115(3), MCA.

RULE IX APPLICATION FOR DEALER LICENSE (1) The
application for a dealer Ilcense must corntain a temporary
dealer license form which, when accompanied by a receipt for
certified mail, will serve as a temporary dealer license
pending the issuance of an annual dealer license,

(2) Applications for dealer licenses are available only
at driver examination stations. At the time an application for
a dealer license is obtained by an applicant, the applicant
must appear in person and present photographic verification of
his ‘identity to an authorized representative of the driver
services bureau. The authorized representative of the driver
services bureau must:

(a) record the verified identity of the applicant on the
temporary dealer license form portion of the application and
sign and date said form;

(b)Y assign an identification number to the applicant and
record this number in the proper locations on the application;
and

(c) obtain a photograph of the applicant utilizing the
assigned identification number in a manner which will identify
the applicant for future igsuance of an annual dealer license
as described by these rules.

(3) The first year license fee required by Title 23,
chapter 5, MCA, must accompany each application.

AUTH: Sec. 23-5-115(2), MCA, IMP: Sec. 23-5-308, MCA.

RULE X DEALER LICENSE (1) A dealer license issued by
-the department must be in the form of a laminated
identification card and must contain the following information:

(a)} on the front of the license:

(1) a photograph of the person to whom the license is

. igsued;

{(ii) the first name, middle initial, and last name of the
person to whom the license is issued; and

(iiid) the assigned license number and expiration date
specific to the person to whom the license is issued.

{b) on the back of the license:

(i) the home address, height, weight, eye color, hair
color, date of birth, sex, and social security number of the
person to whom the license was issued.

(2) Every dealer 1license expires annually on the
licensee's birthday, and in no case less than 12 months from
the date of issuance,

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec., 23-5-308, MCA.
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RULE XI TEMPORARY DEALER LICENSE (1) A temporary dealer
license obtained by an applicant pursuant to these rules is
valid only when attached to a receipt for certified mail which
has been postmarked by the United States Postal Service at the
time the application for dealer license is sent to the
department.

{2) The temporary dealer license expires at midnight on
the 90th day following the date of the postmark displayed on
the receipt for certified mail.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-308(5), MCA.

RULE XII PROCESSING OF DEALER LICENSE APPLICATION
RENEWAL, OR REPLACEMENT (1) 1In every case in which
application is made to the department for a dealer license, the
department will, within ninety (90) days:

(a) 1issue a dealer license to the applicant: or

(b) deny a dealer license to the applicant.

(2) An application to renew a gambling license must be
received by the department prior to the expiration date of the
license. An application not postmarked by the date of
expiration will result in expiration of the gambling license
and will regquire the expired license holder to reapply for a
new original license in the manner required by these rules,

(3) Replacement of a gambling license is accomplished by
following the new license procedure and including a $10 fee.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec, 23-5-308(5), MCA.

RULE XIII CONFISCATION OF TEMPORARY DEALER LICENSE

(1Y 7 A  temporary dealer 1license may be immediately
confiscated by authorized representatives of the department
when the following conditions can be demonstrated:

(a) The holder of such license has been placed or remains
in actual or constructive custody as a result of any felony or
gambling-related misdemeanor and is awaiting trial on such
criminal charges; or

(b) The holder of such license has not affixed the
certified mail receipt to the 1license as required by these
rules; or

{c) A certified mail receipt is affixed to such license
but displays no postmark as required by these rules; or

(d) The license has expired:; or

(e) The department has denied a dealer license to the
holder of such a license; or

(f) The department has returned an incomplete dealer
license application and the applicant has not acted within
15 days of mailing by the department to correct the deficiency.

(2) An applicant whose temporary dealer liceénse has been
confiscated wunder these rules may appeal the confiscation
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through the provision of the Montana Administrative Procedure
Act.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-308(5), MCA.

RULE XIV POSSESSION OF DEALER LICENSE (1) A temporary
dealer license must be carried on the llcensee's person while
on duty in a gambling premise.

(2) Every person in possession of a dealer license must
surrender such license to any peace officer of the state of
Montana upon request for the purpose of inspezting said license
and identifying the license.

AUTH: Sec. 23~5-115(2), MCA, IMP: Sec. 23-5-308(5), MCA.

RULE XV DEALER LICENSE SPECIFIC TO THE PERSON NAMED
THEREON - (1) A dealer license 1s speclfic to the person named
on the face of the license and must not be displayed by anyone
other than the licensee.

(2) A dealer license displayed by anyone except. the
licensee is subject to confiscation by federal, state, or local
law enforcement office charged with the responsibility . of
investigating gambling activities.

(a) Any confiscated dealer license must be sent to the
department along with a report detailing the circumstances of
the seizure.

{(b) Upon receipt of a confiscated dealer license and the
accompanying report, the department must immediately begin an
investigation into the circumstances for the purposes of
determining whether a violation of Title 23, chapter 5, MCA, or
these rules occurred.

AUTH: Sec., 23-5-115(2), MCA. IMP: Sec. 23-5-308(5), MCA.

RULE XVI DEFINITIONS As used throughout this subchapter,
the following definitions apply:

(1) "applicant” means a person who has applied for an
operator license issued by the department under Title 23,
chapter 5, MCA.

(2) "Department" means the department of justice unless
otherwise specifically stated.

(3) "Provisional operator license" means a license issued
provisionally by the department to make available to the public
for play a gambling device or gambling enterprise.

AUTH: Sec. 23-5-115(2), MCA, IMP: S$ec, 23-5-176 & 177, MCA.

RULE XVII APPLICATION FOR OPERATOR LICENSE (1) All
applicants for operator licenses 1ssued by the department must
submit the following information:

(a) name(s), addresses, telephone numbers, and social
security numbers; history of gambling 1licensure with any
federal, state, or local agency; civil and criminal record; and
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record of residence and employment of the business owners for
the last 15 years.

{(b) the applicant's most recent financial statements with
the application form. Statements submitted to state and
federal income tax agencies as part of the most recent tax
returns are acceptable;

(c) the amounts and sources of all business financing,
along with the terms of each loan agreement;

(d) the following ownership/management information, as
applicable:

(i} if the business is a sole proprietorship, the above-
cited information must be submitted on the proprietor; or

(ii) if the business is a partnership, the information
must be submitted on each general and limited partner; or

(iii) if the business is a closely~held or
subchapter s corporation, the information on each shareholder,
and each officer and director if not the same; or

{iv) if the business is a publicly-traded corporation, the
names of each shareholder owning 5 percent or more of the
company stock and the corporate officers and board of
directors; or

(v) if the applicant is a nonprofit corporation or
association, the information must be submitted on the
applicable managing body, i.e., board of directors or steering
committee; or

(vi) if the owner(s) acquires the services of a gaming
manager or management firm, the information must not only be
submitted on the owner but the manager or firm as well; and

(e} the following information regarding employees and
business associates: .

(i) the full name and address of every person employed by
the applicant in a gambling-related activity in Montana on a
salary or commission basis;

(ii} every person who has any right to share in the
profits of the gambling operation including assignees,
landlords, or otherwise, to whom any interest or share of
profits has been pledged as security for a debt or deposited as
security for the performance of any act or to secure the
performance of a contract of sale;

(iii) a list of those with options to purchase a share
of the business.

(3) Operator licenses must be renewed annually by
completing forms prescribed by the department.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec, 23-5-176 & 177, MCA.

RULE XVIII INVESTIGATION OF APPLICANTS, ADDITIONAL INFOR-
MATION MAY BE REQUIRED (1) The department may requlre access
to all of the applicant's ‘financial records to evaluate

statements and support documentation supplied with the
background appli:ation form,

AUTH: Sec¢. 23-5-115(2), MCA. IMP: Sec. 23-5-176 & 177, MCA.
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RULE XIX PROVISIONAL OPERATOR LICENSZ (1) The depart-
ment may 1ssue to an appllcant for an operator license a
provisional license pending the results of the investigation of
the applicant's suitability for 1licensure. A provisional
license will be revoked upon a determination that the applicant
does not qualify for licensure. Upon a final determination
that the applicant does qualify for licensure the department
will issue a final orxder removing the license from provisional
status.

(2) A person granted a provisional operator 1license by
the department must comply with all laws of the State of
Montana and rules of the department.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-176 & 177, MCA.

RULE XX CHANGES IN OWNERSHIP REPORTING (1) With the
exception of subsection (2} a new application for 1licensure
must be submitted with each change in ownership.

(2) With regard to publicly traded corporations, changes
are subject to the limitations contained in these rules.

. (3)  All new officers and directors must be reported to
the department within 30 days of the date of change.

(4) As defined in Rule XVII, all new owners, officers,
and directors are subject to the same background information’
requirements specified previously in this subsection.
Applications are subject to license denial if the changes in
ownership do not meet with department approval.

AUTH: Sec. 23-5-115(2), Mca, IMP: Sec. 23-5-176 & 177, MCA,

RULE XXI DEFINITIONS As used throughout this subchapter,
the foIIowing definitions apply:

(1) "Ante" means the amount of money each player places
into the pot before the first deal of each game.

(2) "Authority reference" means Official Poker Rulebook,
copyright 1988, Las Vegas Hilton, except for sections E, F, and
H and Scarnes' Encyclopedia of Card Games by John Scarne, pages
18-276. These books will be used by the department as the

. authority on how to play authorized card games. The sections
of the books cited as authority will not apply where there is a
conflict with state law or rule,

(3) “Banking game" means a game where there is a fund
against which everyone has the right to bet, the bank taking
all that is lost by the bettors and paying all that is won.
The test of such a game is whether the banker pays winnings and
suffers losses, The game is not a banking .game where the
players bet against each other and settle with each other.
Games in which any portion of the games includes betting
against a fund are considered banking games.

(4) "Blind bet" means the money a player places into the
pot before looking at his or her cards.
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(5} "To burn a card" means to discard a card from the top
of the deck and place it face down on the table according to
house rules.

(6) "Cap card" means a blank card placed on the bottom of
the deck.

(7) "Card table" or "live card game table"” means a table
licensed by the department.

(8} "Cutting card" means a blank card inserted by a
player at the point where the player wishes the dealer to make
a cut.

(9) "Dead card or hand" means a card or hand ruled out of
play and ineligible to win any part of the pot.

(10) "Fouled hand" means a hand that either has an
improper number of cards or has come in contact with discards.

(11) "Operator" means an individual licensed to conduct
public gambling pursuant to Title 23, chapter 5, MCA.

(12) "Player" means a hatural person participating in a
live card game specifically authorized in Title 23, chapter 5,
MCA, and described by these rules,

(13) "Poker" means a card game played by at least two
players who bet against each other and settle with each oether
and not against the house. Poker is dealt by one dealer on a
card table. A player bets on the cards (hand) the player
holds. There may be an initial ante round and/or blind bet by
the players, After the players receive their starting cards,
there are one or more betting rounds. After all the dealing of
cards and betting has occurred for a pot and there are two or
more players still in contention, there is a showdown based on
a maximum of five cards. The object of the game is for a
player to win the pot either by making a bet no other player is
willing to match or by having the best hand as described ‘in
these rules.

(14) "Pot" means all the bets placed by the players
collected together.

(15) "Rake" means a set fee or percentage of the pot
assessed by an operator for providing the services of a dealer,
table, and location for publie play.

(16) "Showdown" means the hands shown by all players
remaining in the game.

(17) "Table stakes" means the amount of chips or cash in
front of the player prior to the beginning of a hand.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA,

RULE XXII TYPES OF CARD GAMES AUTHORIZED The following
card games are authorized by Taw and must be played only in the
manner set out for that game in the applicable authority
reference.

(1) General poker rules, practices, and the games of.
Texas Hold'em, Draw Poker, Omaha, Seven Card Stud, and their
variations according to Office Poker Rulebook, Copyright 1988,
Las Vegas Hilton, except for sections E, F, and H.
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(2) Other poker variations, Bridge, Cribbage, Hearts,
Panguingue, Pinochle, Pitch, Rummy, Solo, and Whist, according
to Scarnes' Encyclopedia of Games by John Scarnes, page 18-276.

(3) Card games not specifically authorized herein are
prohibited.

(4) The department may approve other proposed variations
of card games authorized by Title 23, chapter 5, MCA. Persons
submitting card games for approval must provide the following
information to the department:

{(a) A complete description of the play of game, including
but not limited to, the ranking of cards, betting procedures,
number of cards in the showdown, and role of the house in the
game; and

(b) The history of game.

(5) The department may require an actual demonstration of
any game submitted for approval.

(6) No wvariations other than those authorized by the
department may be played prior to department approval.

(7) Each licensed operator may establish rules of conduct
for the card players on its premises.

AUTH: Sec..23-5-115(2), MCA. IMP: Sec., 23-5-311, MCA,

RULE XXIII RANKING OF POKER CARDS AND HANDS (1) The
cards in poker are ranked ace, king, queen, jack, ten, nine,
eight, seven, six, five, four, three, deuce. The ace is the
highest ranked card in high poker and is ranked lower than a
deuce in low poker,

(2) The hands in poker are ranked aud defined as follows
from highest to lowest:

(a) Five of a kind - four cards of the same rank and a
wild card.
(b) sStraight flush - five cards of the same suit in

sequence. An ace high straight flush is a "royal flush."

(c) Four of a kind - four cards of the same rank.

{d) Full house - three cards of the same rank and two
cards of any other rank.

(e) Flush - five cards of the same suit.

(f) Straight - five cards in sequence.

(g) Three of a kind - three cards of the same rank.

(h) Two pair - two cards of the same rank and two cards
of any other rank.

(i} One pair - two cards of the same rank.

(j) Highest card - the highest ranking card in the hand
. of five unmatched cards.
) (3) If two or more hands are tied in the ranking, the
hand with the highest rank matched card or cards wins,
Otherwise the tie must be broken by the rank of the unmatched
cards in the hand.
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(4) In the event hands are identical in all aspects
except for the suit, players shall evenly divide the pot.
(5) Wild cards may be used in poker.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA,

RULE XXIV POKER CARDS - PHYSICAL CHARACTERISTICS

(1) The cards used 1in the game of poker must be one
complete standard deck of 52 cards plus joker(s).

(2) The design on the backs of each card in the deck must
be identical and no card may contain any marking, symbol, or
design that will enable a player to know the identity of any
element printed on the face of the card or that will in any way
differentiate the back of that card from any other card in the
deck. The backs of the cards may contain a logo.

(3) No operator or dealer may use cards that are taped,
defaced, bent, crimped, or deformed in any manner.

AUTH: Sec. 23-5-115(2), MCA, IMP: Sec, 23-5-311, MCA.

RULE XXV POKER CHIPS - VALUE AND PHYSICAL CHARACTERISTICS

(1) Each poker chip used must be elther c¢learly and
permanently impressed, engraved, or imprinted on one side with
a specific value of the chip or colored so as to clearly
denote the value of the chip. At the operator's discretion,
the other side of the chip may have the operator's name
represented by a related design, symbol, abbreviation, or other
identification which would differentiate the operator's chips
from those being used by every other operator.

(2) Each denomination of poker chip must have a different
primary color from the other denominations of chips. Each
operator may, at its discretion, utilize contrasting secondary
colors for any inlays on each denomination of poker chip.

(3) The value and colors of the poker chips must be
conspicuously posted within sight of the card table.

(4) Poker chips must be sold for cash only and no credit
of any nature may be extended to a person purchasing chips.

(5) The operator must redeem on demand its own chips for
cash at the value for which they were sold.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA.

RULE XXVI WAGERS TO BE MADE WITH POKER CHIPS OR CASH
ONLY A1l wagers must be made with poker chips or cash.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA.

RULE XXVII PERSONS NOT TO BRING THEIR OWN CARDS OR
POKER CHIPS No person may bring to the card table or introduce
into a poker game any playing card or cards or any poker chip
or chips other than those obtained from the operator.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA.
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RULE XXVIII PROCEDURE FOR ACCEPTING CASH AT THE POKER
TABLE FEach dealer who recelves currency from a player at a
poker table for exchange for poker chips shall observe the
following procedures and requirements:

(1} The currency must be spread on the top of the poker
table by the dealer accepting it, in full view of the player
who presented it. )

(2) The amount of currency must be verbalized by the
dealer accepting it.

AUTH: Sec. 23-5-115{(2), MCA. IMP: Sec. 23-5-311, MCA,

RULE XXIX PLAYER RESTRICTIONS (1) There must be at
least two players. )

(2) No player in a poker game may play other than the
player's own hand.

(3) A player shall only play one hand and the player
shall make all decisions without advice from any person,

(4) No player may provide any information to any person
regarding the player's live or folded hand. No person may
provide any information to any other person regarding a
player's live or folded hand.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA.

RULE XXX USE OF DEVICE PROHIBITED It is unlawful for any
player to use any device to assist in keeping track of the
cards played.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA.

. RULE XXXI SPECIAL POLICIES Each operator may establish
rules of conduct for the players and spectators on its licensed
premise as long as the operator's rules do not conflict with
state law or administrative rule.

AUTH:  ‘Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA,

RULE XXXII DEALER RESTRICTIONS Dealers shall have no
financial interest, directly or indirectly, in the outcome of
any game which they deal.

AUTH: Sec. 23-5-115(2), MCA. - IMP: Sec. 23-5-311, MCA.

RULE XXXIII SHILLS The operator or dealer must identify
house players, shills, employees, or other representatives of
the operator at a player's request.

AUTH: See. 23-5-115(2), MCA, IMP: Sec. 23-5-311, MCA.

RULE XXXIV DECKS -~ SHUFFLE AND CUT OF THE CARDS (1) The
operator must have two separate decks of cards available at
each table., The color of the backs of the cards of the two
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decks must be a different predominant color. Any player may
request that the dealer change decks. If such a request is
made, the dealer must switch the use of decks at the end of
that hand.

{2) Immediately prior to commencement of play of each
game, the dealer must, in front of the players, shuffle all
cards so that they are randomly intermixed.

(3) The dealer must cut the cards. The dealer must
restack the cards with the former bottom part of the deck on
top. Then the dealer must place a cutting card or cap card on
the bottom of the deck to conceal the last card,

(4) The dealer at least once per shift must count cards
in the deck and sort them on the table to verify the deck is
complete,

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA,

RULE XXXV ANTE, BLIND BET (1) A player may ante for
each hand by placing a bet on the table in front of him or her
before the first card of the game is dealt. Then, the dealer
shall sweep the antes and place them in the pot. Once- the
first card has been dealt, the ante may not be altered.

(2) For a blind bet to be part of any game, it must be
announced prior to beginning the deal. A blind bet may be used
in addition to an ante.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA.

RULE XXXVI RAKE (1) The rake may be a percentage of the
pot or a set fee established by the house and must be clearly
posted, :

(2} A rake must be pulled from the pot in an obvious
manner following the completion of each betting round. The
rake must be placed in a designated rake area and must remain
in the designated rake area until the pot is awarded. After
the pot 1is awarded, the rake must then be placed in a
segregated area near the dealer.

(3) The designated rake area must be clearly visible to
all players and must be on the table where it is near the
dealer.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-312, MCA.

RULE XXXVII1 OPERATION OF THE GAMES (1) Play must always
proceed in a clockwise direction, with each player's turn to
act following thé person on the player's immediate right.

(2) The operator may set a minimum buy-in for each game.
The operator must announce the length of time a player may
leave the game and still be considered part of the same playing
session.

(3) The dealer must advise each new player of rules of
the game being played prior to the ante,
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(4) A player may not remove any of his or her chips from
the table until the player -quits the game. However, a player
may use chips to pay for other goods or services in the
premises.

(5) Players may only purchase additional chips between
hands,

(6) Concealed chips may not be used in play for a game,

(7) oOnly poker chips and/or cash on the table ({(table
stakes) at the start of a hand may be in play for that pot.

AUTH: Sec, 23-5-115{(2), MCA. IMP: Sec. .23-5-311, MCA.

RULE XXXVIII FOULED HANDS (1) A player is responsible
for taking reasonable steps to protect his/her hand by holding
on to it or by placing one or more chips on it. A player who
fails to take reasonable steps to protect his or her hand shall
have no relief if that hand is "fouled" as defined in this
subsection, or is accidentally taken in by the dealer. A
fouled hand or a hand accidentally taken by the dealer is a
"dead hand," as defined in this subsection.

(2) A protected hand may not be ruled fouled by
accidental contact with discards unless it is impossible to
completely reconstruct. A player who has a protected hand
taken in by the dealer or fouled by discards through no fault
.0f the player is entitled to be refunded from the pot all the
chips the player put in the pot on that game. In disputed
cases, the dealer's decision is final.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec¢. 23-5-311, MCA.

RULE XXXIX THE DEAL (1) Each card dealt must be the top
card of the deck. The order of future ownership of cards that
will be in play is not to be disturbed at any time during the
deal of a game.

(2) When the dealer burns a card, it must be placed
facedown on the table before dealing any round of cards.
Burned cards must be kept separate from the discards throughout
the hand.

(3) A player facing a bet who announces a fold shall have
a dead hand.

(4) All pots must be awarded by the dealer only. When
the dealer has awarded the pot and it has been taken in by that
player without a claim made against it, the award stands. - No
player may make an agreement with any other player regarding
the pot. Each game must be played to conclusion and the pot
awarded to the actual winning player.

(5) The dealer may place a maximum time limit on players
during which time a player must act on his or her hand. At the
lapse of the time limit, if there has not been a bet to the’
player, the player must check; if there has been a bet to the
player, the player's hand is dead. However, the dealer shall
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provide a reasonable warning to the player prior to the
application of this subsection.

AUTH: Sec., 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA.

RULE XL BETTING (1) A player who unintentionally puts
less chips into the pot than are needed to call a bet must
either complete the call or withdraw his or her chips and fold.

(2) If an improper number of chips are bet by a player
and the dealer puts the player's chips into the pot without
making an immediate objection, it must be considered a bet by
the player.

(3) A player must place his entire bet in front of the
player at one time. Unless a player has failed to place the
necessary amount of chips to ¢all a bet or to signify a raise,
the player may not place additional chips into the pot (no
string bets).

(4) A player confronted by a bet larger than the player's
table stakes may "call" with the amount of chips in front of
the player ("all in" bet). The excess part of the bet is
either returned to the bettor(s) or used to form a side pot
with another player or players by matching the amount called,

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA.

RULE XLI IMPROPER DEAL (1) A card improperly dealt
faceup, flashed as 1t 1s dealt so a player might know its
identity, a joker dealt when the joker is not being used in the
game, or a downcard dealt off the table is considered an
exposed card. A card exposed by a player is not an exposed
card. An exposed card must be replaced, '

(2} A misdeal shall cause all the cards to be returned to
the dealer for a redeal,

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-311, MCA.

RULE ¥XLII POSTING OF RULES (1) At least the following
rules must be posted in a clear, legible manner at each card
table or in such a conspicucus location that the player at a
card table can readily read such rules.

(a) Games to be played.

(b) Betting limits of the games.

(c) Ante or blind bets (if any).

(d) Number of raises.

{e} Minimum buy-in.

(f) $300 pot limit.

(g) Rake percentage or set fee.

(h) Check and raise (yes or no).

(i) Designated wild caxd(s).

(j) No side bets (except in cases of all-in bets).

(k} No credit, no passing chips,

(1) Maximum number of players.
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{m) Players must be 18 years old.

(n) Players may request that house players (shills) be
identified.

{2) When the operator chooses to make a general house
rule, that house rule shall be posted on the premises where it
can be clearly seen by players in the card game to which it
applies.

AUTH: Sec, 23-5-115(2), MCA. IMP: Sec. 23-5-313, MCA.

RULE XLIII PLAY OF SUCCESSIVE KENO GAMES (1) A player
may play successive keno games by paying for the games in
advance only if he or she remains on the licensed premises. A
player requesting to play multiple and successive keno is
limited to the number of successive games allowed by the house,
All games must be paid for in advance and any and all prizes
won must be personally claimed by the player after the last
game paid for and before the next game begins. Failure to
personally claim prizes won by the player after the multiple
games played will result in forfeiture of any prizes won.

(2) Any licensee allowing play of successive keno games
must clearly post the house 1limits as to the number of
successive games allowed, the requirement for payment in
advance for the number of games to be played, the requirement
to remain on the licensed premises while the games are plaved,
and the requirement to personally claim any prizes before
leaving the premises,

(3) In no case may prizes won on previous games be
automatically carried forward to extend play for games beyond
the number indicated when the player paid the caller.

{4) Recordkeeping for the play of successive games must
be in accordance with these rules.

RULE XLIV DEFINITIONS (1) "Master square"” means that
portion of the sports pool card divided into smaller squares or
spaces representing the chances purchased by the participants.

(2) "Sports event" means a game, race, or athletic
contest, not including elementary or high school contests.

(3) "Sports pool" means a gambling activity using a card
with a master square with the names or initials of the
participants in the pool written within each square or space.
Congideration, in money, is paid for each sqguare or space by
the participant for the chance to win money or other item of
value on any sports event wherein the contestants in such event
are natural persons or animals.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-503, MCA.

RULE XLV SPORTS POOL CARD (1) The master square of the
card must be divided into smaller squares arranged in
horizontal rows and vertical columns,
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(a) There may be no more than one sports event per master
square.

{(b) The numbers for each horizontal row and vertical
column must be randomly assigned after all squares have been
sold and prior to the beginning of the sports event.

{¢) Each square or space must be represented by a number
from both the horizontal row and vertical column.

(2} The card shall, in advance of any sale of any chance,
clearly indicate:

(a) The name of the sports event covered by the card.

(b) The total number of chances that must be sold in
order to fill in all the squares or spaces.

(c) The cost to the participant for each chance to
participate in the sports pool.

{(d) The total amount to be paid to each winner.

(e) The intervals that a pay-out will be made and the
amount of each pay-out.

(£} The name of the person conducting the sports pool,

(g) The value of each individual prize and the total
value of all prizes,

{3) After each prize is awarded, the names of the winners
of each prize must be prominently displayed on each card.

(4) After the card is prominently and visibly displayed
for the sale of a chance to play, it must not be removed from
the premises conducting the sports pool for 30 days after the
event,

AUTH: Sec., 23-5-115(2), MCA. IMP: Sec. 23-5-503, MCA.

RULE XLVI SALE OF CHANCES (1) The total cost of a
chance to participate shall not exceed five dollars ($5) per
chance and must be paid in cash at time the square or chance is
selected.

(2) 1If, at the time of the event, all chances on the
sports pool card are not sold, the persons who have paid for a
chance to play shall be entitled to a full refund or must be
allowed to transfer the chance to another sports pool currently
advertised on the same premise where they purchased the chance
on the uncompleted sports pool. If a participant cannot be
located for a refund or transfer of the chance to another
sports pool card prior to the event, the full purchase price of
the chances purchased shall be retained by the premise for
refund to the participant. )

(3) The sports pool shall not be conducted if any chance
remains unsold at the time the sports event is commenced.

(4) The sports event must not be changed to another
sports event in order to allow the sale of all available
chances.

AUTH: BSec. 23-5~115(2), MCA. IMP: Sec, 23-5-503, MCA.
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RULE XLVII PRIZES (1) The prizes awarded to the winnex
or winners of a sports pool may be cash or merchandise but must
not exceed a total value of $500.

(a) Where the prize awarded is merchandise, the purchase
price paid for the item(s) of the merchandise prize is
considered to be the value of the prize. Proof of the purchase
price of the item(s) of the merchandise prize shall be retained
for a period of 30 days from the event.

(b} Subject to subsection (2), if the value of the
merchandise prize is less than the amount of money paid by all
participants for the chance ‘to participate, the person
conducting the sports pool shall award the balance to the
winner (s).

(2) A nonprofit organization may retain up to 50 percent
of the wvalue of a sports pool; however, the nonprofit
organization must maintain and open to inspection upon
reasonable demand records to verify that the retained portion
of the sports pool is used to support charitable activities.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-503, MCA.

4. The rationale for the emergency rules is set forth in
the statement of reasons for emergency.

5. Interested persons are encouraged to submit their

comments during the standard rulemaking process. If interested
persons wish to be personally notified of that rulemaking
process, they should submit their names and addresses to the
Gambling Control Division, Montana Department of Justice, 2687
Airport Road, Helena, Montana 59620,

By: :
MARC RACICOT
Attorney General

Certified to the Secretary of State September [6 , 1989.
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BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF EMERGENCY AMEND-
emergency amendment of ) MENT OF RULES 8.124.,102,
Rules 8,124,102, B8.124.201, } 8.124.201, and 8,124.202,
and 8,124,202, video } VIDEQ GAMBLING MACHINE
gambling machine rules ) RULES

To: All Interested Persons.

1. On October 1, 1989, ch. 642, L. 1989 becomes
effective. The Legislature considered that bill necessary to
protect the welfare of the citizens of Mcntana (§ l(e)). The
bill requires extensive revision of video gambling machine
specifications (§ 49). Those rules, 8,124,101 through
8.124.229, ARM, are currently administrative rules of the
department of commerce, to which the department of justice has
succeeded, pursuant to section 8-15-133, MCA. The Department
has recently discovered that the time consumed by prior steps
necessary to the implementation of this act have not left
sufficient time to follow the standard rulemaking procedure and
have the vital video gambling machine rules in place by
October 1, 1989. Therefore, the Department intends to amend
the following rules without public hearing (the Department has
had informal consultations with representatives of both the
gambling industry and law enforcement) as of the date of this
publication. The rules as amended will be made available to
all those affected thereby, and were discussed by the Gaming
Advisory Council at its first meeting on August 31, 1989,

2. A standard rulemaking procedure will be undertaken
with a full public hearing prior to the expiration of these
emergency rules.

3. Rule 8.124.102, ARM, is amended t¢0 include the

following definition: §.124.102 DEFINITIONS
"Audit copy" means the exact copy of all printing created
by the printing mechanism in a video gambling machine. This

copy is to be retained in the machine until removed by the
operator. The audit copy will record the electronic meter
readings, accounting summaries, valid ticket vouchers, and any
other record c¢reated by this mechanism,

The balance of the rule is unchanged.

AUTH: Sec. 23-5~-115(2), MCA. IMP: Sec, 23-5-621, MCA.
4. Rule 8.124.201, ARM, is amended as follows:

8.124.201 GENERAL SPECIFICATIONS OF VIDEO G6AMING GAMBLING
MACHINES (1) Detailed specifications for video
ambling machines are required by the department in 23-5-615
Title 23, chapter 5, MCA. Such specifications are required to
ensure the legal operation and integrity of each machine and
provide the department with methods to monitor the machines.

18-9/28/89 Montana Admin:istrative Register



-1505-

(2) Each video gambling machine model must:
(a) be inspected In the state for approval and licensure
by the department, The department may 1'nsgect any machine sold

or operated 1in the state. Any approval granted by the
department to a person 1s not Tr%ns%eraSIe. The aegggtmeﬁ
must be allowed Immediate access to each machine. Keys to
allow access to a machine for purposes of inspection may be
provided to the department 6r must be :mee_d'iatefl avallable at
the premise,

B]  be operated by the players in the manner specified by

this part.
ici not have any switches, jumpers, wire posts, or other
means of manipulation that could affect the operation or
outcome of a game. The machine may not have any functions or
Justab g

parameters ad le by and throug

and any separate video displa
or input codes except for the adjustment of features that are
whoIly cosmetic. Th%s Is to include devices Known as "knockoff
switches." -

(d] Offer only those games defined as video gambling in
Title 23, chapter 5, MCA, and operate in the following manner:

(i) The number of cards must be generated by use of a
random numbér generator and frozen prior to the start of each

ame .

(ii) In the case of poker, after the first five cards have
been dealt, the player may be allowed to raise his wagéer up to
the amount of his initf{al ante, but the player may not exceed
the overall statutory bet lImit,

(1ii) The game must display the combinations for which
credits will be awarded and the number of credits awarded for
each combination. - T - .

{iv) One credit may not exceed twenty~-five cents in value.

(v} The machine must have locked doors to two separate
areas, one contalning the logic board and software for the game
and the other housing the cash. Game EPROMS contained on the
logic board must be réadily accessible from the front of the
machine. Access from one area to another must not De allowed.

{vi) TA] 7The machines may have two mechanisms that accept

coins, hereinafter ¥eferred to as 'mechanism 1" and "mechanism
2." These mechanisms must have devices referred to as

"Tockouts" which prohibif the machine from accepting coins
during periocds when the machine is inoperable.

(B)  The machine may have a machine manufacturer mechanism
that accepts cash in the form of bills that do not exceed $5.

vii) In the case of poker each machine must use a
color display with images of cards that closely resémble the
standard poker playing cards.

(v:.igi %’xe machine must be capable of printing a ticket
voucher for all credits owed the player at t;ie completion of

each game. A valid ticket must contain the following in a
format prescribed by the departmentr:
(A} the name of the 1Ecensea establishment;
18] the name of the city, town, or county in which the
licensed estabiishment Is located;
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(C) the machine serial number;

(DY The time of day in hours and minutes in a 24-hour
format;

(E) the current date;

{F) the program name and revision;

1G) the value of the prize In numbers

{H) the value of the prize in words;

[E3) the sequential nu%Eer of the ticket voucher;

1ix) The printing mechanism must be "be located in a locked

area of the machine to insure the safekeeping orthe auaI
co 'I'he logic board shall be mounted within the logic area
SO 1t is not visible upon opening the logic area door. Tﬁe
prlnting mechanism must have a paper T sensing device that upon
sensing a low paper” condition will allow the machine to
finish printing the ticket and prevent further play. The
machine must recognize a printer power loss occurrence and
cease play until power has been restored to the printer and
the machine 1is 1s capable of—roaucn\ a valld ticket.

(x) The machine must have nonresettable mechanical meters
houged 1in~a readily accessiblé locked machine area. These
meters must be in a configuration prescribed by the department.
The mechanical meters must be manufactured ir such a way as to
Ereven access to the . internal parts without destroying | the
meter, Meters must be hardwired (no quick connects will be
allowed In the meter wiring system), Tre department may
regquire and grov:.de valléatxng Tdentification sticker to
attach to the mechan'ical meters to verify the meters are
assugned to & specific licensed machine. LE(; meters must keep
a permanent record o __a_f N i

(A) total ©credits accepted b the coin acceptor
mechanism(s), and bill acceptor (if apﬁ%ica'b_fé);

(B] total credits played;

(C] total credits wonj

AD) total credits p Ia

(x1) The machine must contaln electronic metering, usin
meters that record and display the following on the video

screen in a format prescribed by the department: ‘
()  total credits in mechanism(s) 1 and 2

applicableV.
(B) total credits through the bill acceptor (i

applicable}
€ 5 total credits, total credits played, total credits
won, and total credits paid;

D) "In the case of poker, total hands of poker played and
total “hands Sf poker won; total winning hands, consisting of a
pair, two palr, three of a kind, a straight, a flush, a full
house,  four of a kind, a straight flush,, and five of a kind
Tif applicabie); - - T

{E) 1in the case of keno, total games of keno played and
total games of kend wornj - -

(F) in the case of bingo, total games of bingo played and
the total games of bingo won. -

—
e
Fh

,.“
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(xii) The machine must issue by activation of an
external key “switeh, an accounting %Ticket containing a

performanceé synopsis of ~the machine. The printing of all
totals from the electronic¢ meters shall occur automatically _y_E

means of a switeh attached to the door or the lock for that

door each time acceés occurs to either the logic compartment or
any compartment where cash is collected. = Each machine must
produce a full accounting ticket whenever electronic meters are
reset. The ticket must be in the format prescribed by the
department and contain: -

(A) the name of the licensed establishment;

{B) the name of city, town, or county in which the
licensed esﬁabl‘i?ﬁr'ﬁent is Tocated; - - -

(C) "the serial number of the machine;
the time of day, in "hours and minutes in a 24-hour
format;

g

{E) the current date;
{F) the program name and revision number; and
(G} the electronic meter readings required by the

department,

(x1il) The machine must have an identification tag
permanently affized to the machine by the manufacturer, The
tag must be on the r_i"th-hana slde, upper Ieft corner of the
machine and must Include the olTowing information:

{A) manufacturer;

(B) serial number;

1Y model;

1D) date of manufacture; and

(E) any other information required by the department.
TF) The face of the machine must be clearly labeled so as

to inform the public that no person under the age of 18 years
is allowed to play. - -

{G) NO machine may offer for play more than one pay table
per program.

(H)  Each machine must pass a static test that is

determined by the department,
{i) The owner of a gambling machine that is capable of
producing an audit tickét, must produce, in each machine owned

an audit ticket at least every seven days.
T T {3) "R machine shall be equipped with a surge protecto
that will feed all A.C. electrical current to the machgne and a
battery backup power supply capable of maintaining for a 30-da
geﬁod the accurac gr_f g__fl electronic meters, date, and time
uring power fluctuations and loss. The battery must be in a
state of charge during normal operation o £he machine.
Manufacturers incorporating elther the use of E2 proms or a
Tithium battery for memory retention will be considered to meet
this requirement,
¥2} (3) Ai:x herdware and sefeware An and all
modificatIons made to a iicensed an approved video yaming
gambling machine must be submitted to the department for
approval prior to installation.
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43 (4) The department may suspend, or revoke a license,
or revoke approval of a machine at any time when it finds that
any machine or machine component does not comply with statutes
and rules governing electronic video gaming gambling machines.
The department may also suspend, or revoke the licenses, or
revoke approval of other similar model machines or machine
components in use in the state.

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-621, MCA,

5. Rule 8.124.202, ARM, is amended as follows:

8.124.202 HARPWARE SAFETY SPECIFICATIONS A video gaming
amblin machine must ~ include  the following hardware
specifications:

(1) All electrical and mechanical parts and design
principles shall follow acceptable industrial codes and
standards in both design and manufacture.

(2) A video geming gambling machine shall be designed to
ensure that the player will not be subjected to any physical,
electrical, or mechanical hazards.

-a-gsurge -proteebor
ehat—wt&i—feedna}}-*revwe%eebrieaihcurrent*tﬁ~the—maehine~agg
a-battery backup power—supply-capable—of-maintaining for a—
day—pertod—the—-aecuracy—-of-all-eoleetronie-meteprs;-date, -and

+——TFhe-betteny-must-be

tHme—during—power—fivetuetions—and—loon
in- a—state—-of-eharge—duringnermai-operation—of-the-machine.

)—Pre~design—of-a—machine—shall—ensure—there—a
readily-eceessible game funetion-—related polnts-which would
a11levw—an iy and—tha here—1-8-—R bo—Lnput-or output

e!'opet*“operation- of
the—machiter—No—switches—or-other-controliing-devices may
be—added—to—-themachine—that—would prohibit-aplayer—from
operating-a-machine—in—the mannerin whieh- 14 was-designed.- to.
play- { to—inetude—devicen—inown an-kaoekolff awitches),

{Sr—fheonresetable mechantical—meters required by-
the—act-must:

(2}—be-pieced-in-any-readilyececeesible;—loeked machine
area, Immediste—access-te—the-locked—area where the-meters
are located must- be-provided—Keys-to-$his-area -may be
provided-to-thedepartment-or-must—beimmediately-avallable-at
t

{b)—be—stouated—in-a left_to night on top-to. bottom
—aeeording-to-funetionand-visibly labeledas
foileows:

“{4)}—ereditsin-bill gecepbor-if applicable;
¢4~ —goine—ing-
(114)—emedite—played;-
(iv)-——eredits-won; -
tv)——erediteo-patdj-and—-
(c)—the-mechanieal-meters—shall be manufactured in
such-a—wey—a6—bto-prevent-aoeess—to—the-internal .parts without
ese-meters must-be. hard wired (no.
quick comnects -wili-be-allewed—in—the-meter wiring system).
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(6) - -The-depantment-may- require -and -provide a validating
identifleation -sticker to-be attached-to-the-mechanical meters
to-verlfy the meters are asslgned to a specific licensed
machlne,

¢7)- A-machine-must—have-a-separate -and-locked area for.
the -logte-board-and-software es-provided-by -23-5-606(4)(g),

- > —be—allowed-imnediate -aceess--to
this—leekedareav——Acoess—may-—be—provided-by retaining a key
for- the-looked area-immediately avallable-at the licensed-
pronlses. — .

“48)—The-ticket—printing-meshanism provided in 23-5-
666{4Y(1)5 MEAT-must—be—Ttoeated—in- the locked-logic area to
engure the- safekeeping-of-the--audit eopy-provided- by -23=5-.

3 T nticg-mechanismmust—produse—a-printed

-] 1l-pemain-legible—throughoeut-the
retention—periodrequiredby-these—rules,. - Upon-eash-out- by a
player;-the-tieket-printing-mechanism—must - reoord-the full-
value—of--the-oredits-due-the-player-in-dollars and cents, as
well--as—all-informabion-required-by—23-5-606{4)(J), MCA,-

9—Fhe-logic—and -printer—inteprface-boards-shall -be
mounted-within-the-logie-area-se—they-arenot—vieible—upon-
opening—the-loglo-area -door.-

{10)--A-machine -must-have-a nonremovable-idensification
device-externally attached- to-the -machire -whiech shall lnclude
the fellowing-infermation abous-the-machine:

(a) - manufaeturer;

(b) - serial number;

(a) —model-or make; -and.

(ﬂ)v-—any—ether-intemakioa required- by the department.

(11)---The-logic- board-must-have—a-unique-serial-number
that-may-be-used-to-identify- -the-board for approval and
inspestion-purposes .—

(32)—Bach-meohine-must—have—the-eleetronic meters- that
meet—the-pequirements speeified in the applicable software -
sectlon -of-the-rules.

(¥3)—Printing—of all-totals- frem -the-eleetronio-meters.
-shall-osour autematioally;—by means of-a-switeh attached to
elther—thedoor—op the-leek-for- that-deor-each time access to.
either—the logic—compartment-or-the- cash area-ceours.--If the.

-machine—h&e—a-b%ﬂ—&mp p—d&vioe—&ad—it—»&el—l—ut& thombills

nu&t—be—leeateé end 1t muat have a awitch ‘that recorda cash
compartment-acoesses-made-to- this area-and-prints an audit
ticket-each-time an access occurs.

(14)--Each-machine-must—produce-a full accounting ticket
whenever-eleetronic meterg-are reset. This ticket must be
printed hefore _and after the -meters--are-resess- -This- audit
ticket-must_print. theldentity-of-the program contained in the
game te—inelude- program- and revision -number,-

all-he-elearty labelled

so -as—ye—inform—the public that no- one- undér-the age of 18
yeans-+o—allowed-to-play.
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(16)—The—printermechaniom-shall have-a-paper sensing
deviee—that—upen—psensing-a-Lpaper—Jowi—condftion-will-allow
] ng--the—tieket-and - then-prevent
further-play.

table—peor-program.
(18)—Fach-meachinemust—recognise a-printer power.loss
ceourpence—and-cease—play—untll-power-has been.restored to
the priuntepr-and the machine-is-capable-of producling a valid
tiekets

Hopre—than-ene pay-

aehine—must-pass a- statlo diseharge -test that

(20 —The—owner—of-—a—gaming maohine-thet-te—oapable of
printing as—audit—tieket;-must—produce—in—eaoh -machine owned
aen—audit-tioket at-least -every-seven days. -

AUTH: Sec. 23-5-115(2), MCA. IMP: Sec. 23-5-621, MCA,

6. A new rule is inserted in chapter 124, subchapter 2
as follows:

RULE I USE OF TEMPORARY REPLACEMENT OR LOANER
MACHINES - PERMIT REQUIRED - REPORTING (1! The use of a
temporary replacement or loaner machine is authorized only in
cases where it is being used to replace a maciine that has been
removed from service for repair.

(2) Any operator placing a temporary replacement machine
in service must notify the department on a form prescribed by
the department.

(3) The temporary replacement machine must have an
identification number issued by the dspartment. The
identification number must be issued in advance of the machine
being placed into service, and must be issued to a holder of a
manufacturer/distributor or an operator 1license. The
identification number must be affixed to the machine.

(4) The operator is responsible for filing all quarterly
tax reports for the temporary replacement machine.

(5) In no case may the number of machines authorized by
the number of permits issued the operator be exceeded by the
use of temporary replacement machines. A temporary replacement
machine may not be used for more than ninety (90) days.

AUTH: Sec. 23-5-603(2), MCA. IMP: Sec. 23-5-603(2), MCA.

6. The rationale for the emergency amendments is set
forth in the statement of reasons for emergency.
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7. Interested persons are encouraged to submit their
comments during the standard rulemaking process. If interested
persons wish to bepersonally notified of that rulemaking process,
they should submit their names and addresses to the Gambling
Control Division, Montana Department of Justice, 2687 Airport
Road, Helena, Montana 59620,

By:
MARC RACICOT
Attorney General

Certified to the Secretary of State September [3, 1989,
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BEFORE THE BOARD OF OIL
AND GAS CONSERVATION
OF THE STATE OF MONTANA

IN THE MATTER OF THE EMERGENCY) NOTICE OF EMERGENCY
AMENDMENT OF ARM 36.22.601 AND) AMENDMENT OF ARM
36.22.604(1) REQUIRING PUBLIC ) 36.22.601 AND
NOTICE AND OPPORTUNITY TO BE |} 36.22,6041(1)
HEARD BEFORE DRILLING PERMITS ) PERTAINING TO

)

FILING NOTICES OF
INTENTION TO DRILL
OIL OR GAS WELLS

MAY BE ISSUED.

TO: All Interested Persons:

1. The Board's present rules, which treated the issuance
of drilling permits as a ministerial action requiring neither
notice or hearing, were invalidated by the Eleventh Judicial
District Court in Cause Ko. DV-89-412(B), dated August 18, 1989
and amended August 24, 1989, It is essential that amended
emergency rules, allowing the issuance of permits in a timely
manner while giving the opportunity for public participation,
be put into effect immediately because this 1s the active
gseason for drilling in Montana. With winter approaching, the
delay of only a week or two may in reality defer drilling until
next spring in many areas of this state. The board finds that
such a delay would be an imminent peril to the public welfare.

Therefore, the board adopts the following amended rules on
an emergency basis effective September 19, 1989.

2. The text of the amended rules is as follows:

36.22.601 NOTICE OF INTENTION AND PERMIT TO DRILL (1)
No person shall commence the drilling of an oil or gas well or
stratigraphic test well or core hole without: first-giving-te
the-board--written-notice~~of-intention--to-driti-on-Ferm-Ne+-2
and-obtatning

(a) Tiling an _Application for Permit to Drill on Form 2
with the board.

If the proposed well or hole is not located within the
boundaries of a delineated field for which, after public
hearing, an_order has becn cntered by the board that drilling
permits may issue for locations within _that field without
further public hearing, thc applicant must:

(1) At its own expense, cause publication of Form_2A in
one issu¢_of a newspaper in_general circulation in the county
where the proposed well or hole is located; and

(2) File proof of such publication in__the form of an
affidavit of the publisher promptly with the board.

(b) Obtaining a drilling permit from the board.

(i) Prior to the commencement of recompletion operations
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on any oil or gas well, netice-shali-iikewise-be-delivered-te
the-board-of-sueh-sntentiony-and approval shall be obtained.

(2) when a permit is sought for a 320 acre drilling or
spacing unit, the-netiece Form No. 2 ag filed with the board
shall include a description of the lands to be included.

(3) ¥f-the--staff-determinen--that-a-person-appitying-for-a
dritting-permit--or-approvai--af-recompietion-operations-is-not
tn-substantiat-~compiiance-with-the-boardis-rules-governing-any
of-the--applicant ls-operations--in-Montanary-the-staff-may-refer
the-requast--for-a--permit-te-the-board-which-shati-thenr-afeer
notiee-and--heartngr-determine--if-the~-permit-shouid-be-granted
andy-if-so;-under-what-conditionsr The staff of the board
shall refer the Application for Permit to Drill to the board
for notice and public hearing if:

(a) An interested person shall, as to any application for
Permit to Drill for which Form 2A is required, file in the form
hereinafter set forth a written demand for an opportunity to be
heard concerning such_application; or

(b) The staff determines that a person applying for a
drilling permit or approval  of recompletion operations is not
in substantial compliance with the Board's rules governing any
of the applicant's ogeratlona in Montana, or

(c¢) The planned drilling or recompletion operationg
require further review in accordance with the board's
Programmatic Environmental Statement,

(i) In those instances where such requests for a Permit
to Drill have been the subject of notice and public hearing,
the _board shall, after such hearing, either:

(a) Enter its orxder granting such permit__under _such
conditions _as the board shall find proper and necessary; or

(b) Enter_its order denving _the application for _the
Permit. .

(ii)_ A demand for opportunity to be heard concerning_any
application for Permit to Drill for which Form 2A is required
musgt :

{b) Sct forth thc name, addrcss, and telephone numbcr of

each_party ‘making the demand, and their ownership interest if

any_in the lands surrounding the drill sitc; and
(c) Set forth_ the specific reasons why the party requests
a hcaring  regarding the__ issuancc of_ the proposed drilling
permit;_and |
(d) Be recccived by thc board at its Helena office no
later than__seven (7) days after the date of publication of
.__Service of such demand may be made on _the board

sonally, by mail, or by FAX transmission; and
{e) Be simultanecusly servcd upon the applicant for the
permit by written copy mailed or_FAX _transmitted to

address or number set forth on Form 2A. A certlflcate of such
e

(i) Surface owner concerns which are subjcct to  the
provisions of MCA Sec. 82-10-504 (Surface Damage and Di

> _and_| -uption
Payments) will_ not be the subject of a public hearlqg,beforc
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the board.
AUTII: Sec. B2-11-111, MCA
IMP: Sec. 82-11-122, 2-3-101 through 2-3-221, 2-4-303,

and 2-4-601 through 2-4-631, MCA

36,22,604 PERMIT ISSUANCE - EXPIRATION - EXTENSION (1)
1f the-notiee no written demand for_ hearing has been filed
within_ seven_ (7) days following the date of publication of
Form 2A, the planned drilling or recompletion operations do
not _require further review in accordance with the board's
Programmatic _Environmental Statement, and the application
complies in all respects with the applicable rules of the
board, a permit shall be issued promptly by the Petroleum
Engineer or his authorized agent.

Subsections (2), (3), and (4) remain the same.

AUTH: Sec., 82-11-111, MCA
IMP: Sec. 82-11-122, 82-11-134, 2-3-101 through 2-3-221,
2-4-303, and 2-4-601 through 2-4-631, MCA

3. The rationale for the emergency amendments to the
rules is as set forth in paragraph 1.

4. The Board will hold a public hearing on adoption of
the emergency rules as proposed permanent rules at its
regularly scheduled meeting in Billings, Montana on November
30, 1989, Timely notice of that hearing and the proposed
permanent rules will be given as provided by law.

The emergency action is effective September 19, 1989.

=
Dee Rickman, Executive Secretary
Board of 0il and Gas
Conservation

Certified to the Secretary of State, September 19, 1989,
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of Adoption of )} NOTICE OF ADOPTION OF NEW
New Rules Establishing Certain) RULES ESTABLISHING CERTAIN
Minimum Standards for the ) MINIMUM STANDARDS FOR THE
Adequacy of Telecommunications) ADEQUACY OF TELECOMMUNICA-
Services and Repeal and Re- ) TIONS SERVICES AND REPEAL
enactment of ARM 38,5.2717, ) AND REENACTMENT OF ARM

) 38.5.2717

TO: All Interested Persons

1, On March 30, 1989 the Department of Public Service
Regulation published notice of public hearing and proposed
adoption of new rules regarding Telecommunications Services at
pages 377-393 of the 1989 Montana Administrative Register Is-
sue Number 6.

2. The Commission has repealed rule [8.5.2717 as pro-
posed and has adopted the following new rules as proposed:

Rule I. 38.5.3301 PURPOSE

Rule VIII. 38.5.3334 CUSTOMER DEPOSITS FOR TELECOMMUN-
ICATIONS SERVICES

Rule IX. 38.5.3335 COMPLAINTS AND APPEZLS

Rule XII. 38.5.3338 AUTOMATIC DIALING - ANNOUNCING DE-
VICES

Rule XIV. 38.5,3340 ALTERNATIVE OPERATOR SERVICES

Rule XV, 38.5.3350 CONSTRUCTION

Rule XVI. 38.5.3351 EMERGENCY OPERATION

Rule XVII. 38.5.3352 CONSTRUCTION WORK NEAR EXCHANGE
CARRIER FACILITIES

Rule XIX., 38.5.3360 CUSTOMER TROUBLE REPORTS

Rule XX. 38.5.3361 INSPECTIONS AND TESTS

Rule XXI. 38.5,3362 SERVICE INTERRUPTIONS

Rule XXII. 38,5.3370 GENERAL

Rule XXIIT. 38.5.3371 SERVICE OBJECTIVES AND SURVEIL-
LANCE LEVELS

3. The Commission has adopted the new rules with the
following changes:

Rule II. 38.5.3302 DEFINITIONS 1y (@, m, (2),
(3) No changes.
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(4) "Central office” means a an--independent switch-
ing unit which may provide local access lines in a telecommun-
ications system providing service to the general public, hav-
ing the necessary equipment and operating arrangements for ter-
minating and interconnecting customer lines and trunks or
trunks only. There may be more than one central office in a
building.

(5) through (21) No changes.

Rule III. 38.5.3320 DATA TO BE FILED WITH THE COMMIS-
SION

(1), (2) No changes,

{(3) Service disruption reports, Bach carrier must re-
port promptly to the commissiony and to a local radio sta-
tion or other local news media any specific occurrence or de-
velopment which disrupts the 2ieeai--andtor--tot:t service of a
substantial number of its customers (the smaller of 25 percent
or 100 customers eof--the-exchengels--losak-access--tines) for
a time period in excess of two hours, This rule shall not ap-
ply to 1nterexchange carriers in the case of an outage affect-
ing local serv1ce.

Rule IV, 38.5.3330 RATE AND SPECIAL CHARGES INFORMA-
TION

(1) (a) No changes.

(2) The carrier must give an applicant a written esti-
mate of special charges for services not established by an—ex-
ehange--carrierlts tariff such as construction charges which
are levied on an actual cost basis.

Rule V., 38.5.3331 BUSINESS OFFICES (1) Each carrier
must have at least one business office to provide customers
and others with access to personnel who can provide informa-
tion on services and rates, accept and process service applica-
tions, explain customers' bills, adjust errors, and generally
represent the carrier. If one business office serves several
exchanges or states, toll-free calling to that office must be
provided and the office must be staffed during Montana busi-
ness hours. Local exchange companies shall also provide a
the toll-free number for other carriers, on bills rendered
on behalf of the ARM 38.5.3340 carriersy; and interexchange
carriers, and upon request of callers,

Rule VI. 38.5.3332 CUSTOMER BILLING (1) (a), (b),
(i), (ii), (iii) No changes.

(iv) a statement that requlated services may not be dis-
connected for nonpayment of derariffed-or unregulated servic-
es;

tvy———m- a-statement-of-which-services-are-opeionnts
(vi) the address and telephone number of the com-
mission.

(c) If an exchange carrier bills and collects for any
interexchange carrier, including itself, all toll calls must
be itemized showing the date, the time, the length in minutes,
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discounts if applicable, and the destination of the call. For
collect and/or third party calls the point of origin and the
telephone number of origin must be stated. Phe-bitl--must
atate-thre--interexchange - coryier--talkephone -number-+o- calkk-for
resolving-disputes-with-the-interenehange-carriers

(d), (e), (2) No changes.

13} --Past-due--bill~-~A-carrier-sheil-not-consider-a-cus-
tomerta-bhiii- past-due unless -4t remains -unpaid -for -a-peried-of
20-catendar-days-after-the-pilliing-date-printed-on—the-bitis

+43 iél Service interruption. If a customer's ser-
vice is interrupted for any reason other than the customer's
negligence or willful act and service remains out for more
than 24 hours after being reported, appropriate adjustments
shall be autematiemiiy made to the customer's bill upon de-

termination of the outage. For the purpose of administering
this rule, every month is considered to have 30 days.

45y (4) Billing dispute. The carrier may require
the customer to pay the undisputed portion of the bill to
avoid discontinuance of service for nonpayment. The carrier
must investigate the dispute and report the result to the cus-
tomer. If the billing dispute is not resolved, the carrier

must advise the customer that the commission is available for
review and disposition of the matter.

46 (5) Billing. Telecommunications service regu-
lated by the Montana public service commission cannot be de-
nied or terminated because of nonpayment of services deregulat-
ed by the Montana Telecommunications Act. A telecommunica-
tions provider's bill to its customer shall c¢learly indicate
regulated service and distinguish between tariffed and detarif-
fed service. Regulated and not regulated service may appear
on the same bill but must be presented as separate line
items.

{a) No change.

Rule VII. 38.5.3333 PUBLIC INFCRMATION (1) No

change,
(a) All its tariffs wasseetated--with-the--sepring--carri—

er,
(b}, (c), (d) No changes.

Rule X. 38.5.3336 DIRECTORIES (1) Aa exchange carri-
er must provide its customers telephone directories at regular
intervals (not to exceed 18 months), listing all customers'
names, addresses and telephone numbers, except public tele~
phones, addresses and telephone service not menpublished
at the customer's request,

(2) No change.

{3) Upon issuance, a copy of each directory shall be dis-
tributed free to all customers served by that directory and a
copy - ovf--eaeh-directory--must- e -provided to the commission,
and-+e- each- public ddibnery- -y the -sbate-in -the —exehange —carri—
erls-gervice--aresx—and Free copies shall also be made avail-
able to any public library in the state requesting a directo-
ry. In the case of hotels, motels and other multi-line loca-
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tions, one directory per access line wiili--be-provided or up
to two directories for each installed station will be provid-
ed at no charge, upon request.

(4) through (8) No changes.

(9) If a customer's telephone number is changed after a
directory 1is published, the exchange carrier must offer to
intercept all calls to the former number for a reasonable peri-
od of time and give the calling party the new number unless
the customer directs otherwise,

(10} No change.

Rule XI, 38,5.3337 PAY TELEPHONES (1), (2), (3) No
changes,

{a) Each exchange carrier shall file an annual report
with the commission, listing the pay telephones within its ju-
risdiction which are not in compliance with applicable tariff
requirements on file with the commission. Concurrently with
the filing of the annual report, each exchange carrier shall
serve notification of noncompliance and potential termination
upon each owner of such pay telephones. If the pay tele-
phones on the annual report are not brought into full compli-
ance within thirty (30) days following notification of the own-
ers of said pay telephones, the exchange carrier shall immedi-
ately terminate service thereto. The provisions of this rule
and applicable tariffs shall be included in the notice sent
to the pay telephone owners.

Rule XIII. 38.5.3339 TERMINATION OF SERVICE (1)
through (5) No c¢hanges.

(a) Written notice of termination must be sent at least
ten seven days prior to service disconnection and must con-
tain the following: ’

(i), (ii), (iii), (iv)}, (b) No changes.

Rule XVIII. 38.5.3353 NETWORK INTERFACE (1), (2),
(3) No changes.

{4) For simple one- and two=line business and residence
service, all wiring on the customer's premises shall connect
to the telephone network through em a NID which--can--be
tocked-by--ehre-eustomer— but—-able —to-be - opened-by--the-exchange
earrier-when-necessary.

(S5) Am A NID shall be installed on all new services
when a visit to the customer premises is necessary to estab-
lish service. For party line services a selective ringing mod-
ule will be installed,

(6) Work load permitting, amn a NID, and selective
ringing module where appropriate, shall be installed on all
maintenance visits to a customer premises.

4. Comments: Hot Springs Telephone Co. filed a general
objection to the proposed rules and wondered if exemptions
would be considered for small companies.
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Response: The Commission believes that a set of uniform
guality standards regarding telecommunications services is
probably long overdue for Montana and notes that other parties
expressed general support for the rules. Rule I permits a car-
rier or a customer to apply for a waiver of any rule pursuant
to ARM 38,2.305.

Rule II (Comments by subsection): (3) GTE Northwest
(GTE) suggests that the definition of carrier should explicit-
ly include "resellers."

Response: In some situations the definitions of "ex-
change carrier" (9) and/or "interexchange carrier" (12) may be
interpreted to include "resellers," However, an explicit ref-

erence 1s inappropriate since the Montana Telecommunications
Act specifically deregulates the "resale of telecommunications
services" as defined in § 69-3-803(4), MCA.

(4) GTE suggests that a "remote switching unit" be ex-
plicitly added to the definition of "central cffice."
Response: The word "independent" has lheen deleted. As

amended, the Commission interprets the rule to include a re-
mote switching unit.

(7} International Telecharge, Inc. (IT]) and GTE comment
that all reports from a customer regarding the same case of
trouble should count as one report, ITI also suggests that
the definition could be construed to include a simple question
concerning the identity of the carrier.

Response: Duplicate reports concerning the same case of
trouble are also indicative of the quality of service provid-
ed. If desired, a utility may log "initial" and "duplicate"
reports separately.

The definition's language clearly would not include an in-
quiry regarding solely the identity of the carrier,

(12) GTE suggests that the definition should explicitly
state that a local exchange carrier may be an "interexchange
carrier.”

Response: The current language plainly includes a local
exchange carrier, if it also carries interexchange traffic.
Some companies are both exchange carriers and interexchange
carriers.

Rule III (3): MCI comments that this rule should only ap-
ply to exchange carriers, due to lack of information and to
prevent duplicate reports of the same service interruption.

GTE opposes MCI's position but would not object to sonme
modification of the threshold requirement.

Response: The rule has been clarified to address these
concerns.

Rule IV: MCI points out that subsection (2) appears to
be inconsistent with subsection {1} in the use of "carrier"
and "“exchange carrier." GTE opposes the catalog requirement
on the grounds that not all of the services listed in the cata-
log will be available to all customers, Northwestern Tele-
phone Systems, Inc. (NWTS) requests clarification of the term
"catalog."
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Response: Subsection (2) has been amended to clearly ap-
ply to both exchange carriers and interexchange carriers. Sub-
section (1) only applies to exchange carriers.

Subsection (1) requires a "commission approved catalog of
available services and prices." The exact nature and contents
of the catalog are subject to the Commission approval process,
and will necessarily vary by utility and other pertinent cir-
cumstances, The catalog may be tailored to address GTE's con-
cerns, for example, with a simple notation that not all servic-
es are available in all areas. The Commission finds that the
advantages of providing greater information to consumers far
outweigh GTE's concerns.

Rule V: US West Communications (USWC) and the Montana
Telephone Association (MTA) state that the last sentence of
subsection {1) is confusing. USWC, MTA, NWTS and GTE also gen-
erally oppose a requirement that other carriers' telephone num-
bers appear on bills, on the grounds that present practices
(numbers available on request) are satisfactory and most bill-
ing and collection contracts provide for the local exchange
carrier to be the first point of customer contact for billing
inquiries. GTE requests the business hour requirement be modi-
fied to accommodate the fact that their business offices are

located in a different time zone. ITI supports the rule as
proposed.
Response: The last sentence of subsection (1) has been

amended to clearly require that bills rendered on behalf of
other carriers must contain a toll-~free number to reach those
other carriers. The Commission agrees that the local exchange
carrier may be the most appropriate first contact by a custom-
er, but considers it important that appropriate alternative in-
formation also be included on the customer's bill., The Commis-~
sion does not agree that present practices are satisfactory.

In response to GTE's comments concerning business hours,
its unique situation could be remedied by a change in company
practices or a waiver application.

Rule VI {(comments by subsection): (1) (a) AT&T objects
to the monthly bill requirement, and suggests that an optional
gquarterly billing cycle be available for low-volume users, to
reduce billing costs without adversely affecting customers.

Response: The Commission believes that even infrequent
or low-volume customers should receive a monthly bill and the
incremental cost does not outweigh the service value to the
customer.

(1) (b) GTE objects to the requirement that bills be item-
ized by tariff element, suggesting that it would add to custom-
er confusion and billing expense.

Response: Itemization of bills by tariff element will
provide customers with more complete and accurate information
with which to assess their telephone service, and will prove
more helpful during billing disputes.

(1) (b) {iv) AT&T states that this statement could encour-
age nonpayment for unrequlated services. USWC believes that
this is an unnecessary message for the majority of customers
who pay their bills on time. USWC and AT&T both believe that
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this should more appropriately be included on delinquency no=-
tices, NWTS states that this will add confusion to the bill,
MCI states that this requirement should be deleted or applica-
ble only to exchange carriers, since resellers do not have the
capability to disconnect a customer for nonpayment of unregu-
lated service. MCI also comments that customers would not un-
derstand the statement, and printing space on bills is very
limited. AT&T and USWC comment that "detariffed” should be de-
leted to be consistent with subsection (6) and because detarif-
fed services continue to be regulated.

Response: The Commission disagrees that the appearance
of this statement on the bill will encourage nonpayment of un-
regulated services. The informational value to consumers out-
weighs any potential adverse affects. 1In response to MCI and
NWTS, the possibility of confusion or lack of understanding is
insufficient grounds to withhold information., MCI's addition-
al concern may be valid based upon current technology, but the
lack of disconnection capability at the present time is insuf-
ficient to Jjustify exclusion of such information from the
bill. In addition, there is no reason to believe that the ma-
jority of customers are aware of this inability to disconnect
by resellers. The incremental cost of adding this statement
to present bills will be relatively insignificant. The Commis-
sion agrees that this statement should alsoc appear on delin-
quency notices.

In response to AT&T and USWC's comments, "detariffed"™ has
been deleted from (1) (b) (iv).

(1) (b} (v) USWC objects to this requirement on the
grounds of billing system problems and customer confusion.

Response: This subsection has been deleted,

(1) (b) (vi) MCI and NWTS object to the Commission's name
and address appearing on bills, on the grounds of confusion,
expense, and that the utility should be the first contact for
customer complaints.

Response: The Commission agrees that the utility should
be the first contact, but maintains that this information
should appear on bills so that customers will be more fully in-
formed of Commission availability. A utility could add a
statement requesting customers to contact it initially with
complaints,

(1) (¢) MTA, GTE and NWTS object to the interexchange car-
rier's telephone number appearing on the bi:il, (See Rule V
comments.) ITI supports this rule.

Response: In view of the revisions made to Rule V, the
last sentence of (1) (c) would be repetitious, and has there-
fore been deleted. Reference is made to the kule V response.

(1} (d) AT&T and MCI comment that since only local ex-
change companies provide billing and collection functions for
interexchange carriers, the term "carrier" should be replaced
by "exchange carrier™ in the first and third sentences.

Response: The suggested changes are unnecessary, since
the rule only applies to carriers which bill for other enti-
ties. If AT&T and MCI do not bill for other entities, the
rule would not apply to them.
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(3) GTE and NWTS state that this requirement will
present some administrative and practical problems.

Response: The Commission has deleted this subsection in
recognition of the comments, but continues to express support
for the general spirit of the proposed rule. Utilities are en-
couraged to review their tariffs and conform to the spirit of
this proposal while also accommodating their own particular
needs and problems.

(4) NWTS states that it cannot "automatically" c¢redit
customers for outages, and although its planned new system
will accommodate the proposed requirement more effectively,
NWTS states that it cannot comply with the rule today. MCI
notes that it is not always aware of an outage and it is some-
times incumbent upon the customer to c¢all and inform MCI of a
service interruption,

Response: The word "automatically" has been deleted in
response to NWTS's comment. However, the Commission emphasiz=-
es that it is a utility's obligation to credit a customer's
bill following such an outage, in the most timely and effi-
cient manner possible,

A customer should not normally have to request such an ad-
justment, but the Commission understands MCI's comment that ev=-
ery carrier may not be aware of every outage affecting its cus-
tomers.

(6) (Second sentence) USWC states that the distinction:
between tariffed and detariffed service should be deleted be-
cause both are regulated. MCI interprets this section to mean
only that services must be individually listed on the bill.

Response: The Commission recognizes that detariffed ser-
vices remain regulated, but nevertheless believes a distinc-
tion is appropriate on the bill, because of the different ap-
plicable degrees of regulatory contrel, MCI's interpretation
of this rule is incorrect. The rule's intent is that bills
must clearly indicate which specific services are deregulated,
and which are detariffed.

(6) (First sentence) GTE objects to this rule on the
grounds that disconnection of regqulated service for nonpayment
of unregulated service is "consistent with customer's expecta=-
tions" and makes GTE's billing and collection service more at-
tractive to deregulated service providers, GTE states that it
prefers to "continue" this practice.

(6) (a) GTE and NWTS state that their current system will
not accommodate this requirement.

Response (6), (6)(a): NWTS and GTE's comments are dquite
surprising, since these rules have been in effect since 1986,
and are simply being moved to an appropriate location within
the new rules. The Commission simply references the responses
made at the time these rules were originally adopted. 1986
MAR p. 805, Eff. 5/16/86.

Rule VII (1) (a): GTE comments that this subsection is
confusing and suggests a clarifying amendment.

Response: The suggested amendment has been made.
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Rule VIII: GTE opposes the application of ARM 38.5,1101
(1) {(c) and (1)(d) to telecommunications service, on the
grounds that these facts are difficult to verify.

Response: These requirements have proven to be reason-
able and workable in the gas and electric areas, and the Com-
mission sees no reason not to apply uniform standards to tele-
communications.

Rule IX (3): ITI suggests that the five day response pe-
riod be extended to ten days.

Response: The Commission notes that the rule only re-
quires an initial response to the Commission within five
working days. It 1s acknowledged that all complaints cannot
be resolved within five days. The Commission intends to en-
courage the resolution of customer complaints in the timeliest
manner possible.

Rule X: (1) GTE comments that the rule fails to distin-
guish between "nonpublished" and "unlisted” telephone num-
bers.

(2) USWC suggests an allowance for mailing days.

(3) GTE requests clarification of whether the proposed
rule would require companies to provide a directory to librar-
ies outside its service area at no charge. NWTS suggests that
"up to" be inserted in the second sentence before "two directo-
ries.™

The Montana State Library appeared at the hearing and gen-
erally supported the rule, but urged its application to utili-
ties outside of Montana, and for libraries outside of a utili-~
ty's service area.

(4) NWTS objects to the emergency number requirement on
the grounds that with multi-¢ity and multi-county directories,
a "designated line and space" meets the needs of its customers
better than a long list of numbers.

(6) USWC comments that it would bring this provision to
the attention of its directory publisher, but that it "is in
no position ... to require that provision be made for this in-
formation ,.."

(8) USWC comments that 119 of its 132 offices "can only
provide the message that the called number is not working or
has been disconnected.”

{9) USWC comments that the rule defines "New Number Re-
ferral Service" a tariffed USWC service, and the general body
of ratepayers should not be forced to bear the costs of provid-
ing this service. NWTS comments that it presently complies
"when the capability exists." NWTS also interprets this rule
to only apply to company dictated number changes.

Response: (1) The word "nonpublished" has been changed
to "not published" to address GTE's concerns. The Commis-
sion's intent is consistent with GTE's comment -- that directo-
ries not include the name, address or telephone numbers of cus-
tomers subscribing to unlisted or unpublished services.

(2) In response to USWC's comment, the second sentence
of subsection (2) allows sufficient additional time if directo-
ry assistance is provided by another company.
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(3) NWTS' suggestion has been incorporated, and the rule
has been amended to address GTE's concern. The Commission be-
lieves these changes represent a reasonable compromise between
the positions taken by the parties and in recognition of the
limits of the PSC's jurisdiction. This rule obviously cannot
be binding upon utilities outside Montana without Montana cus-
tomers. By "made available" in the second sentence, the Com-
mission intends that a library outside a utility's service ar-
ca would have to pay the postage for delivery of a free direc-
tory.

(4) The Commission disagrees with NWTS' comment and sug-
gests that including a 1list and a designated space would
best serve customers in such areas.

(6) The Commission strongly disagrees with the premise
of USWC's comment and reminds USWC that it is obligated to pub-
lish and distribute directories, consistent with any and all
Commission rules, as a necessary and integral part of its mo-
nopoly service,

(8) The Commission does not understand the reason for
the technical limitation described by USWC, but helieves the
rule should remain as drafted. If implementation would impose
an unreaschable hardship upon USWC, a waiver application may
be appropriate. No other party opposed this rule,

(9) The rule does not require the service be provided
free of charge, although obviously any proposed charge would
have to be submitted to the Commission for review, The Commis-
sion does not agree with NWTS' narrow interpretation. The Com-
mission intends this rule to apply to any number change, re=-
gardless of the reason. The words "offer to" have been insert-
ed to clarify the Commission's intent.

Rule XI: GTE and USWC oppose this rule on the grounds
that it would require them to "police their competition" in
the pay telephone market.

Response: Upon consideration of the written and oral com-
ments received, the Commission continues to support the intent
of this rule. Language has been added clarifying that the no-
tification must be served at the same time as the filing of
the annual report with the Commission, It is both the utili-
ty and the Commission's obligation to enforce tariff require-
ments, but the primary responsibility is imposed upon the util-
ity by this rule.

Rule XII: GTE comments that "notice" in subsection (3)
is ambiquous.

USWC suggests that this rule's application be limited to
devices used for sale or solicitation purposes, since it uti-
lizes such a device for collection purposes. USWC also notes
that it would lack the capability of blocking interstate calls
of such nature,

Response: In response to GTE, the proper recipient of no-
tice would depend upon the circumstances. If the exchange car-
rier provides originating service to the device owner, notice
should be sent directly to him. If not (such as the inter-
state situation described by USWC) the only feasible notice
may be to the appropriate carrier.
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The Commission does not believe the limitation suggested
by USWC should be adopted, since these are basic minimum stan-
dards which should apply to all such devices, regardless of
their purpose. Such distinctions may be appropriate when fur-
ther rulemaking is considered in this area.

Rule XIII: (3)(a) USWC comments that this subsection ap-
pears to conflict with §40-2-106, MCA,

Response: USWC failed to cite any supporting legal au-
thority for its interpretation of § 40-2-106, MCA, and there
is no Montana case law defining "necessities”’ in that statute
as including telecommunications sgervices, It is therefore un-
clear whether § 40-2-106, MCA, would limit the application of
this rule. Furthermore, the rule has applications beyond a
husband/wife situation.

{5) (a) GTE, MTA and USWC oppose the ten day written no-
tice requirement. USWC and MTA note the potential uncollect-
ible toll charges during the intervening period and suggest
that the period should not exceed seven days. GTE favors five
days. NWTS states that its present billing system is incapa-
ble of compliance with subsection (5) (a) (iv), although an im-
proved system is being developed.

Response: The Commission believes that adequate time
must be allowed for receipt by mail and follow-up efforts by a
customer in the event of a dispute; and therefore adopts seven
days as a reasonable compromise. In response to NWTS, the Com-
mission believes reconnection costs and {eposit requirements
are important information for a customer receiving such a no-
tice. If it is impossible to comply, NWTS should consider a
waiver application pending the installation of its new sys-
tem,

(5) (b) MTA opposes the oral notification requirement on
the grounds that the minimal additional consumer protection is
unjustified by the significant cost. No other party opposed
this subsection.

NWTS requests that its auto-dialing recorded message be
incorporated into the rules. AT&T suggests that "or its bill-
ing agent" be inserted following "carrier representative,” to
insure that interexchange carriers with billing and c¢ollection
agreements with local exchange carriers de not have to dupli-
cate such contacts.

Response: The subsection only requires a "reasonable ef-
fort" to personally contact the customer, therefore, utili-
ties may satisfy the intent of this rule with relatively insig-
nificant additional costs. The Commission fegls that the pub-
lic benefit exceeds those costs.

This rule would not prohibit the continued use of NWTS®
recorded message device, however the contents of the recorded
message fails to include the information required by this rule.

The Commission agrees with the spirit ¢f AT&T's comment,
but feels that a change is unnecessary. The Commission inter-
prets the term "carrier representative" to include a "billing
agent” as described in AT&T's comment.

Rule XIV: 1ITI objects to the term "alternative operator
services" (AO8) and prefers the term "operator service provid-
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er." ITI urges application of the rule to all providers of
operator service, including dominant carriers such as AT&T,
AT&T urges the adoption of a definition of "alternative opera-
tor services company" to clearly exclude traditional regulated
operator service providers such as USWC and AT&T. AT&T argues
that if the rule is applicable to traditional providers also,
it would necessitate the labeling of all telephone instru-
ments 1in the state of Montana. USWC supports AT&T's com-
ments,

MCI urges the adoption of an AOS definition also exclud-
ing companies such as MCI, on the ¢grounds that it is a full
service telecommunications company primarily engaged in provid-
ing interexchange toll service. MCI opposes AT&T's proposal,
but agrees that companies which only offer operator services
should be subject to stricter Commission oversight than compa-
nies which also provide other services.

USWC's reply comments oppose application of the branding
requirement to companies providing operator services under Com-
mission approved tariffs, on the basis that Commission review
provides sufficient consumer protection, and the proposed rule
is intended to assist customers to make an informed choice
when there is no direct Commission oversight. '

ITI's reply comments contend that the FCC requirements
contained in FCC Order No. 89-237 are sufficient, and the Com-
mission should monitor compliance under the FCC order for two
years before adopting any AOS rules,

Response: In view of the wide ranging comments received
and the rapid technological and legal developments in this ar-
ea, the Commission declines to adopt any specific AOS defini-
tion at this time. Subsection (1) currently delineates the ap-
plicability of the rule with respect to customer owned coin
telephones, and certain private systems. It may be inferred
from the use of the term "alternative," that the Commission in-
tends to exclude local exchange carriers and the dominant regu-

lated interexchange carrier, However, even USWC and AT4T
should find it beneficial to comply with most if not all of
the provisions of this rule. The Commission does not fully

agree with MCI's reasoning distinguishing between MCI and oth-
er operator service providers -~ for example, MCI's rates are
not currently on file with the Commission. The Commission
finds merit in the reply comments of USWC, but also believes
this rule should be liberally interpreted to protect all con-
sumers' interests. In response to ITI's reply comments, the
Commission notes that the FCC Order's application is limited
to interstate calls and to the four defendants named in that
proceeding. The need for a rule with broader application is
therefore apparent.

(1): MCI notes that AOS companies cannot guaranty compli-
ance since pay phone owners themselves are responsible for
their equipment, and urges an amendment requiring only that an
A0S company use reasonable efforts to ensure compliance. USWC
believes that suhsection (1) (b) is contrary to Montana's pub-
lic policy favering competition in telecommunications, and
that some of the provisions may not be available with existing
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technology. AT&T suggests two additional provisions: 1) to
prohibit "splashing" by AOS companies and 2) to assure the
availability of alternatives to customers obtaining operator
services from AOS companies. GTE also suggests the adoption
of a rule regarding splashing. At the hearing several parties
suggested the addition of rules regarding "splashing” and call
blocking, similar to the FCC's proposal. ITI supports
(1) (a) (1), (b), (c), (d) and (e). With respect to (1) (a) (ii)
- (iv}, ITI believes that an instruction to simply dial "o0"
for assistance would be least confusing.

Response: The Commission acknowledges that companies
will not be able to guarantee compliance with this rule in sit-
uations beyond their control, but rejects MCI's suggested
change to encourage diligent compliance efforts. In response
to USWC's comment regarding competition, the Commission notes
its support for the legislatively declared public policy of
the state, but also acknowledges the consumer protection pit-
falls and other considerations which hinder a rapid progres-
sion toward a fully competitive environment. At this time,
consumer interests are best served by the rule as proposed.
With respect to technological feasibility, the Commission. has
determined that these rules constitute appropriate statewide
minimum standards, but would consider waiver applications on a
case~by~-case basis. In response to the various suggestions
that additional provisions be included in this rule, the Com-
mission finds merit in some of the proposals, but will decline
enactment at this time in recognition of the fact that the pro-
posed additions have not been published in the Montana Adminis-
trative Register pursuant to $§ 2-4-302, MCA, The Commission
may reconsider such additions in the future pursuant ¢to
§ 2-4-314 or 2-4-315, MCA. The Commission agrees with ITI
that dialing instructions should not be confusing to custom-
ers, and simply dialing "0" may in some cases provide the cus-
tomer the needed service, However, the Commission sees no
need to alter the proposed rule, since the required instruc-
tions may vary depending upon location and other circumstances.

(2): USWC, MCI, GTE and MTA request clarification of the
notice and enforcement provisions of this subsection. UsWC
and MCI suggest that the Commission send the noncompliance no-
tice. MTA notes that local exchange carriers are not necessar-
ily in a position to detect noncompliance.

Response: The Commission's intent is that the carrier
providing originating service has the responsibility to notify
the A0S subscriber of noncompliance prior to termination. Al-
though more detailed rules may be appropriate in the future,
companies may exercise reasonable discretion in the exact pro-
cedures utilized to implement this rule.

Rule XV: GTE suggest that subsection (2) should only ap-
ply to one party service; and subsection (4) should only apply
where equal access is available.

Response: The Commission expresses no opinion on the com-
ments at this time, but will await the filing of the progress
reports before considering waivers or amendments as may be ap-
propriate.
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Rule XVIII: (2) NWTS comments that if located inside,
the exchange carrier must have 24 hour access.

{4) GTE and NWTS express concerns regarding installation
of a lockable NID, and suggest amendments,

(5) GTE and NWTS state that a selective ringing module
for party 1line service will add substantial installation
costs, and instead encourage movement toward one party service.

(6) GTE suggests NID replacement only when needed in the
normal course of business, or installation where one does not
exist already.

Response: (2) A customer with a service request or prob-
lem obviously should permit access to a NID located inside his
premises. A company certainly cannot be faulted for service
inadequacy if a customer refuses such access, With this under-
standing, the Commission feels that it is annecessary to adopt
a 24 hour access requirement.

(4) The requirement that NIDs be lockable has been delet-
ed.

(5) The Commission believes that a selective ringing mod-
ule for party line service is an appropriate minimum service
standard. In adopting this rule, however, the Commission cer-
tainly does not wish to discourage the further availability of
one party service,

(6) GTE's comments are consistent with the Commission's
intent.

Rule XXIII: (3) (b) NWTS comments that 30 days is insuf-
ficient time to complete a service order requiring construc-
tion, and suggests 45 days instead.

(4) (b) USWC states that this standard is impossible for
step~by-step offices.

Response: Subsection (3)(b) does not require completion
in all cases within 30 days (see second sentence),

(4) (b) In response to USWC's comments, the Commission be-
lieves this is an appropriate statewide minimum standard, but
may entertain a waiver application by USWC

Chairman

CERTIFIED TO THE SECRETARY OF STATE September 12, 1989,
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF THE ADOPTION of

of Rule I (42.14.112) relating) Rule I (42.14.112) relating
to Allocation of Accommodation) to Allocation of Accommoda-
Tax. ) tion Tax.

TO: All Interested Persons:

1. On August 17, 1989, the Department published notice of
the proposed adoption of Rule I (42.14.112) relating to
Allocation of Accommodation Tax at page 1164 of the 1989 Montana
Administrative Register, issue no, 15.

2. No comments were received.

3. The Department adopts Rule I (42.14.112) as proposed.

STEVE BENDER, Interim Director
Department of Revenue .

Certified to Secretary of State September 18, 1989.
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-1530-

VOIUME NO. 43 OPINION NO. 31
CEMETERY DISTRICTS - Authority of cemetery board of
trustees to sell headstones;

COUNTY GOVERNMENT -~ Authority of cemetery board of

trustees to sell headstones;

LOCAL GOVERNMENT - Authority of cemetery board of
trustees to sell headstones;

MONTANA CODE ANNOTATED - Sections 7-35-2101 to
7-35-2125, 7-35-2109;

MONTANA CONSTITUTION - Article XI, section 4;

OPINIONS OF THE ATTORNEY GENERAL - 40 Op. Att'y Gen.
No. 17 (1983),

HELD: The board of trustees of a cemetery district
has the authority to sell headstones and grave
markers at the cemetery for use 1in the
cemetery, so long as the profits are used in
furtherance of the purposes of the cemetery
district.

September 7, 1989

Larry Nistler

Lake County Attorney
Lake County Courthouse
Polson MT 59860

Dear Mr. Nistler:
You have requested my opinion on the following question:

May the board of trustees of a cemetery
district organized pursuant to section
7-35-2101, MCA, advertise and sell grave
markers and headstones at the cemetery site
for use in the cemetery?

Cemetery districts are organized and c¢reated upon
petition and election by landowners within the district
for the purpose of acquiring, operating, and maintaining
a cemetery or cemeteries. §§ 7-35-2101 to 2150, MCA.
The powers of the board of trustees, as set forth in
section 7-35-2109, are to:

(1) maintain a cemetervy or cemeteries within
said district;

(2) hold title to property by grant, gift,
devise, lease, or any other method; and
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(3) perform all acts necessary or proper for
the carrying out of the purposes of
7-35-2101 through 7-35-2125, including
the selling or leasing of burial lots.

The powers of local government units are to be liberally
construed, and include powers expressly or impliedly
granted by statute. Mont. Const. Art. XI, § 4. See
also 40 Op. Att'y Gen. No. 17 at 63 (1983). Thus, the
issue is whether the authority to sell headstones or
grave markers may be fairly implied from the powers
granted the trustees by section 7-35-2109, MCA. The two
courts which have addressed this question have reached

opposite conclusions. Inch Memorials v. City of
Pontiac, 286 N.W.2d 903 (Mich. Ct, App. 1979); Morrison
v. City of Portland, 286 A.2d 334 (Me. 1972V. The

Michigan court followed a state constitutional directive
to liberally construe grants of authority to home-rule
municipalities, and held that the legislature's grant of
authority to the municipality to acquire, maintain,
develop, and operate cemeteries and to provicde for the
costs and expenses thereof reasonably included by
implication the authority to sell grave markers and
headstones in and for use in the municipality's own
cemeteries. On the other hand, the Maine court's
conservative construction resulted in the denial of
authorization for the sale of monuments or markers.
Consistent with the Montana Constitution, which directs
liberal construction of powers granted to local
government units, I adopt the reasoning in Inch
Memorials v. Citx of Pontiac, supra, and conclude that a
board of trustees of a cemetery district has the
authority to sell headstones and grave markers for use
in the cemetery or cemeteries operated by the board,
with the caveat that the proceeds must be used in
furtherance of the purposes of the cemetery district.

THEREFORE, IT IS MY OPINION:

The board of trustees of a cemetery district has
the authority, to sell headstones and grave markers
at the cemetery for use in the cemetery, &0 long as
the profits are used in furtherance of the purposes
of the cemetery district.

Sincerely,

Mare. Racy

MARC RACICOT
Attorney General
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DEPARTMENT OF PUBLIC SERVICE REGULATION
BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MONTANA

*x * * * %

IN THE MATTER of the Complaint
of Conoco, UTILITY DIVISION

Complainant,
DOCKET NO. 88.7.20

ORDER AND RESPONSE
TO PETITION
FOR DECLARATORY RULING

)
)
)
)
)
vs, )
)
Montana-Dakota Utilities Co., )
et al,, )
)

Defendants, )

Introduction

On or about July 15, 1988 the Public Service Commission
(Commission) received a Complaint from Conoco, Inc. (Conoco)
against Montana-Dakota Utilities Company (MDU), The Complaint
involves a dispute between Conoco and MDU concerning the appli-
cability of certain tariff provisions to service provided Con-
oco by MDU during the period from December 6, 1987 through
March, 1988, On November 4, 1988 the Commisgsion granted MDU
an indefinite extension of time within which to file an answer
or other responsive pleading. In granting the extension the
Commission indicated its understanding that the parties were
attempting to negotiate a settlement of the dispute which
would be submitted to the Commission for its review. .

On July 10, 1989 the Commission received a Petition for
Declaratory Ruling from MDU, along with an agreement by MDU
and Conoco to settle the dispute that produced the Complaint.
The facts presented by MDU as the basis for its Petition are
summarized below:

Factual Background and Questions Presented

Prior to Commission Order No. 5379 entered on November
18, 1988, there were two MDU rates for transportation of natu-
ral gas for industrial customers in Montana, Rates 82 and 97.
Conoco qualified for Rate 97 because it entered into a trans-
portation agreement with Williston Basin Interstate Pipeline
Company (WBIP) under WBIP's $-2/T-3 program prior to April 1,
1985, Conoco's agreement with WBIP commenced on December 5,
1983, and contemplated a four year duration. The agreement be-
tween MDU and Conoco pursuant to Rate 97 included the billing
of the first 300 mcf per day at Rate 85, MDU's industrial
sales rate, and the remainder at Rate 97.

In the fall of 1987 WBIP proposed that §-2/T-3 service to
Conoco be extended from December 5, 1987 to May 24, 1988. Con-
sequently, on November 24, 1987, MDU entered into a letter
agreement with Conoco to extend Rate 97 service to May 24,
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1988, On December 22, 1987 the Federal Energy Regulatory Com-
mission (FERC) ruled that WBIP could not extend service to Con-
oco under the 8-2/T-3 program past December 5, 1987, Conoco
immediately began transportation of gas to its Billings plant
under a Chevron $-2/T-3 agreement, which, since it was consum-
mated after April 1, 1985, required Conoco to use MDU Rate
82.

Despite the TFERC ruling, MDU continued to bill Conoco
transportation volumes pursuant to Rate 97 (including the 300
mcf/day base volumes provision) through February of 1988,
When it realized its mistake, MDU, on March 8, 1988, rebilled
Conoco for transportation during the period December 6, 1987
through February, 1988, at Rate 82, retaining the 300 mcf/day
base volumes billed at Rate 85, MDU threatened to terminate
gas service when Conoco refused to pay the back bill. Conoco
responded by paying a lesser amount and instituting a com-
plaint proceeding at the Commission.

MDU and Conoce have entered into an agreement to settle
this dispute. The effectiveness of the agreement is condi-
tioned upon a favorable Commission ruling on this Petition.
The two specific questions presented by MDU for ruling are 1)
whether the settlement agreement between MDU and Conoco is
just and reasonable, and 2} whether the settlement agreement
is a violation of Section 69-3-305, MCA. MDU requests a decla-
ration that the settlement is just and reasonable, and not a
violation of Section 69-3-305, MCA.

Discussion

The Commission will not issue a declaratory ruling as MDU
requests. The settlement agreement does not provide suffi-
cient information for the Commission to determine whether the
settlement is just and reasonable, or, to state that same is-
sue differently, whether the settlement is a violation of 69-
3~305, MCA. Section 69-3-305, MCA, reads in relevant part as
follows:

Deviations from scheduled rates, tolls,
and charges. (1) It shall be unlawful
for any public utility to:

(a) charge, demand, collect, or receive
a greater or less compensation for any
utility service performed by it within the
state or for any service in connection
therewith than is specified in such print-
ed schedules, including schedules cf joint
rates, as may at the time be in force;

(b) demand, collect, or receive any
rate, +toll, or charge not specified in
such schedules; or

(c) grant any rebate, concession, or
special privilege to any c¢onsumer or user,
which, directly or indirectly, shall or
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may have the effect of changing the rates,
tolls, charges, or payments.

(2) The rates, tolls, and charges named
therein shall be the lawful rates, tolls,
and charges until the same are changed, as
provided in this chapter.

Thus, it is clesr that a just and reasonable settlement of a
billing dispute over the provision of regulated utility ser=-
vice is a settlemnent that calls for the payment of the sched-
uled (or tariffed) rate for the utility service provided. No
settlement of such a dispute that calls for a deviation from
the payment of the scheduled rate can be just and reasonable
as a matter of law.

The Commission's role in a utility billing dispute is to
determine what service was provided, and what rate schedule is
applicable to such service. There may on occasion be a genu-
ine dispute over matters of this kind. But once the Commis-
sion makes a determination on these issues, then a just and
reasonable resolution of the billing dispute is simply a mat-
ter of multiplying the quantity of service provided by the ap-
propriate rate. )

It has been nearly 14 months since Conoco filed its com-—
plaint in this Docket, It has been more than 10 months since
the Commission granted an indefinite extension of time to file
a responsive pleading. To hasten the resolution of this dis~
pute the Commission establishes the following deadline: with-
in sixty (60) days of the service date of this order MDU will
either 1) answer the complaint of Conoco (or otherwise demon-
strate that the complaint has been satisfied), or 2) present
another settlement agreement with Conoco that contains suffi-
c¢ient information for the Commission to determine whether such
settlement is just and reasonable.

Conclusions of Law

1. Petitioner, Montana-Dakota Utilities Company, fur-
nishes natural gas service to consumers in Montana, and is a
"public utility" under the regulatory jurisdiction of the Mon-
tana Public Service Commission. Section 69-3-101, MCA.

2. The Commission properly exercises jurisdiction over
the Petitioner's rates and operations. Section 69-3-102, MCA
and Title 69, Chapter 3, Part 3, MCA,

3. The Commission may receive, process, and rule on com-
plaints of interested persons against certain actions of pub-
lic utilities. Section 69-3-321, MCA.

4, The Commission may issue declaratory rulings, Sec-
tion 2-4-501, MCA.

Order

Now Therefore it is Ordered that the Commission will not
rule ag requested by Petitioner, Montana-Dakota Utilities Com-
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pany. MDU is directed to respond to the Commission within 60
days in conformance with this order.

Done and Dated this 11th day of September, 1989 by a vote
of 4-0,

BY ORDER OF THE MONTANA PUBLIC SERVICE COMMISSION

S

Vice Chairman

ACE W. "WALLY" MERCER, Commissioner

i O

DANNY OB , Commissi r

ATFEST ;

Ann Purcell
Acting Commission Secretary

(SEAL)

NOTE: Any interested party may request that the Commission
reconsider this decision. A motion to reconsider
must be filed within ten (10) days, See ARM
38.2.4806.
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NOTICE QF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Commi ttee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or ¢to
requeat that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature‘or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address
is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a
Iooseleaf compilation by department of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencles, notices of rules adopted by agencies,
and 1interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Upda te the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issgued.

2. Go to cross reference table at end of each
title which list MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM is updated through
June 30, 1989. This table includes those rules adopted
during the period July 1, 1989 through September 30, 1989 and
any proposed rule action that is pending during the past 6
month period. (A notice of adoption must be published within
6 months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue
of the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through June 30, 1989,
this table and the table of contents of this issue of the
MAR. .

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter

of the rule and the page number at which the action is
published in the 1989 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

(Teachers' Retirement Board)

I-VIt and other rules - Crediting Military Service -~
Payment of Benefits at Death -~ Payment of Child's
Benefit - Bonuses as Compensaticn - Correcting
Errors on Wages Not Reported, p. 800, 1276

A U me o

(Montana Agriculture Development Council)

I-XIII and other rules - Growth Through Agriculture
Program, p. 810, 1190, 1338

4.5.203 Designation of Noxious Weeds, p. 628, 899

4.12.2618 Bond Schedule for Itinerant Merchants, p. 1037

4.12.3011 Regulation of Noxious Weed Seeds, p. 248, 394

4.15.101" and other rule -~ ¥ees -~ Agriculture Debt
Mediation Scheduling and Agreement Procedures,
p. 807, 1278

E D t
6.6.505 Policy Definitions and Terms, p. 1252
6.6.506 and other rules - Medicare Supplement Insurance

Minimum Standards, p. 1039, 1230, 1301
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(Board of
8.8.2803

8.8.2901

(Board of
8.14.814

(Board of
I
8.16.101

8.16.402

(Board of
8.20.401

(Board of
8.22.501

(Board of
8.24.403

(Board of
8.28.418

(Board of
8.35.402

(Board of
8.36.404
(Board of
8.39.504
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Athletics)
and other rules - Prohibitions - Boxing
Contestants - Physician Requirements - Weights

and Classes - Scoring - Down - Equipment - Judges
- 1Inspectors - Appeals ~ Appeal of Decisions of
Officials, p. 630, 967

and other rules - Boxing Contestants - Down -
Fouls - Appeals, p. 1254

Cosmetologists)
and other rules - Fees, Initial, Renewal, Penalty
and Refund - Salons - Cosmetological/Manicuring,
p. 1062

Dentistry)
Prior Referral for Partial Dentures, p. 1065
and other rules - Board organization -
Examinations - Allowable Functions - Minimum
Qualifying Standards - Minimum Monitoring
Standards - Pacility Standards - Reporting

Adverse Occurrences - Fees - Oral Interview -
Applications - Mandatory CPR, p. 942
and other rules ~ Examination - Permit Required
for Administration or Facility, p. 1066

Hearing Aid Dispensers)
and other rules - Traineeship Requirements and
Standards ~ Fees - Notification of Address Change
- Record Retention « Code of Ethics -
Disciplinary Actions - Fines - Hearings ~ Minimum
Testing and Recording Procedures, p. 694, 1069

Horse Racing)
and other rules - Definitions - Parimutuel
Exercise Persons =~ Jockeys - Pony Persons -
Trainers - Veterinarjans - General Regquirements -
Medication, p. 635, 968

Landscape Architects)

and other rules -~ Applications - Seals -
Examinations - Reciprocity +« Suspensions and
Revocations = Complaint Process - Disciplinary

Actions - Fines, p. 698, 1279
Medical Examiners)
and other rule - Annual Registration and Fees -
Fee Schedule, p. 172, 395
Occupational Therapists)
and other rules - Definitions - Applications for

Limited Permit - Pass-Fail criteria - Fees -
Unprofessional Conduct - Limited Permits -
Reciprocity, p. 819, 1191

Optometrists)
Examinations, p. 1947, 318

Outfitters)
and other rules - Licensure - Approved
Operations Plan - Conduct =-- Standards of

Montana Administrative Register



-1540-

Outfitter and Professional Guide - Conduct -~
Additional Required oOutfitter Procedures -
OQutfitter Records, p. 460, 1192

(Board of Pharmacy)

8.40.415 and other rule - Suspension or Revocation -~ Gross
Immorality and Dangerous Drugs, p. 703, 1193

(Board of Physical Therapy Examiners)

8.42.601 and other rules - Unprefessicnal Conduct -
Disciplinary Actions, p. 174, 83:

8.42.702 and other rules -~ Reported Violations, p. 463,

833

(Polygraph Examiners)

8.47.404 License Renewal ~ Date - Contiruing Education,
p. 1, 474

8.47.404 License Renewal - Date, p. 465, $72

(Board of Radiologic Technologists)

8.56.409 Fees Schedule, p. 430, 753

8.56.602 and other rules - Permit Applicetions - Course
Requirements - Permit Examinaticns - Temporary
Permits - Permit Restrictions, p. 949

(Board of Realty Regulation)

8.58.411 Fee Schedule, p. 432, 754

8.58.412 Inactive Licenses - Reactivacion of Licenses -
Continuing Education, p. 467, 1339
8.58.606 Licensure - Course of Education, p. 179, 475

(Board of Social Work Examiners and Professional Counselors)

8.61.1201 Licensure Requirements, p. 1866, 319

8.61.1601 and other rules - Hours, Credits and Carry Over -
Fee Schedule - Ethical standards, p. 434, 755

8.61.1601 Hours, Credits and Carry Over, p. 2469, 320

(Board of Speech Pathologists and Audiologists)

8.62.504 Nonallowable Functions of Aides, p. 645

(Board of Veterinary Medicine)

I Advisory Committee, p. 952, 1341

8.64.504 and other rules - Annual Renewal of Certificate
of Registration - Continuing Education - Conduct
- Unprofessional Conduct, p. 823, 1195

{Building Codes Bureau)

8.70.101 and other rules - Incorporation by Reference of
Codes - Standards - Fees - National Standard for
Park Trailers, p. 2611, 476

8.70.104 Incorporation by Reference of the Model Energy
Code, p. 1070

(Milk Control Bureau)

8,79.201 Regulation of Unfair Trade Practices, p. 708,
1196

8.79.301 Licensee Assessments, p. 250, 396

(Financial Division)

8.80.102 Banks - Direct Leasing of Personal Property,
p. 470, 1280

(Board of Milk Control)

8.86.301 Class I Resale Pricing Formula, p. 710

8.86.504 and other rule - Quota Plans, p. 501, 973
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(State Banking Board)

I Application Procedure for Approval to  Merge
Affiliated Banks, p. 1302

(Local Government Assistance Division)

I Administration of the 1989 Federal Community
Development Block Grant (CDBG) Program, p. 718,
974

I Administration of the 1989 Federal Community

Development Block Grant (CDBG) Program, p. 647
(Board of Investments)
I-XVII Economic Development Bond Program - Investments
By the Montana Board of Investments, p. 252, 659
8.97.1502 Interest Rate Reduction for Loans Funded from the
Coal Tax Trust, p. 472, 977
(Board of Housing)
8.111.30% and other rule -~ Qualified Lending Institutions -
Qualified Loan Servicers Guidelines, p. 2625, 266
8.111.305 Qualified Lending Institutions, p. 504, 978
{Montana State Lottery Commission)
8.127.101 and other rule - Organizational Rule - Retailer
commissions, p. 954

EDUCATION, Title 10

(Superintendent of Public Instruction)

I-VII Traffic Education, p. 2074A, 438

10.13.301 and other rules - Program Standards and Course
Requirements for Traffic Education, p. 2537, 438

(Board of Public Education)

I-CLXXXVI and other rules - Accreditation, p. 2075, 2271,
342

10.55.804 and other rules - Gifted and Talented -
Experience Verification = Class 3 Administrative
Certificate, p. 1072 ’

10.57.301 and other rules - Endorsement Information - Class
2 Teaching Certification, p. 312, 662

10.58.302 and other rules - Teacher Education Programs
Leading to JInterstate Reciprocity of Teacher
certification, p. 2629, 397

10.65.201 Policy Statement on Kindergarten Accreditation
and Schedule Variances, p. 311, 662

(state Library Commission)
Reimbursement to Libraries for Interlibrary
Loans, p. 956

(Montana Arts Council)

10.111.705 Challenge Grants for Permanent Endowment
Development, p. 649, 979

E. SERVICE Department o itle

11.5.1002 and other rule - bay Care Rates Payments and
Parental Access to Day Care Facilities, p. 1305
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EISH, WILDLIFE AND PARKS, Department of., Title 12

12.6.701 Personal Flotation Devices and Life Preservers,
p. 1960, 267

12.6.707 befinition of "Vessel", p. 1959, 269

12.6.901 Water Safety Regulations, p. 1257

12,6.903 Helena Valley Equalizing Regulations, p. 506,

1281
HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16
I Food and Consumer Safety ~ Temporary Licensing of

Tourist Homes During the Montana Centennial
cattle Drive, p. 720, 980

I-XV Licensure Standards for Medical Assistance
Facilities, p. 2349, 479, 663
I-XXVI and other rules - Standards and Procedures for

Implementation of the Montana Environmental
Policy Act, p. 1606, 226, 398

16.8.807 and other rule - Monitoring and Reporting of Air
Quality Data, p. 1259

16.8.921 and other rules - Air Quality Permitting of New
or Altered Sources of Air Contamination, p. 181,

315, 756 .
16.8.1407 and other rules - Air Qualjity - Combustion in
Woodwaste Burners - Definitions for Emission

Standards for Existing Aluminum Plants -
standards . for Visible Emissions in  Aluminum
Plants, p. 2471, 270

16.20.102 Enforcement Procedures Under the Water Quality
Act, p. 2679, 314, 611

16,45.101 and other rules - Underground Storage Tanks -
Reimbursement for Petroleum Storage Tank Releage
Clean Ups, p. 1075, 1308 :

HIGHWAYS, Department of, Title 18

I Classifying Certain Types of Actions as
Categorical Exclusions, p. 508, 900

18.8.511A Circumstances Under Which Flag Vehicles are
Required, p. 1962, 321

JUSTICE, Department of, Title 23

23,3.502 and other rules - Licensing of Commercial Motor
Vehicle Endorsements, p. 2680, 486

LABOR AND INDUSTRY, Department of, Title 24

24.12.201 and other rules =~ New Horizons Program for
Displaced Homemakers, p. 722, 1198

24.16.9003 Establishing the Standard Prevailing Rate of
Wages, p. 375, 665
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(Human Rights Commission)

24.9.202 and other rules - Definitions -~ Investigation -
Procedure on Finding of No Cause - Certification
- Right to Sue Letters - Issuance of Right to Sue
Letter, p. 2539, 487

STATE LANDS, Department of, Title 26

I-v Department of State Lands' Responsibility to
Maintain State Land Ownership Records, p. 2546,
667

I-XII and other rules - Disposal of Underground Coal

Mine Waste ~ Individual Civil Penalties -
Restrictions on Financial Interests of Multiple
Interest Advisory Boards, p. 130¢%

26.4.301 and other rules =~ Regulation of Strip and
Underground Coal and Uranium Mining, p. 1317, 30,

399
LIVESTOCK. Department of, Title 32
I Notice of Change of Agent Employment Status,
32.6.712 géagél Meat and Poultry Inspection Program,
p. 186, 612
NATURAL RESOURCES AND CONSERVATION, Departmept of, Title 36
I-II Reject Permit Applications for Ccnsumptive Uses -

Modify Permits for Nonconsumptive Uses in Rock
Creek Basin, p. 1334

I-II Reject Permit Applications for Consumptive Uses
and tc Modify Permits for Nonconsumptive Uses in
Grant Creek Basin, p. 959

(Board of Natural Resources and Conservation)

36.15.101 and other rules -~ Floodplain Management, p. 727

U RVIC EG (8] epa t. 8

I-XXIIT and other rule - Establishing Certain Minimum
Standards for the Adequacy of Telecommunications
Services, p. 377

38.5.301 Filing Reguirements for Municipal Water and Sewer
Utilities, p. 743, 981

REVENUE, Department of, Title 42

Bad Debt Credit - Special Fue)l Dealers - Motor
Fuels Tax, p. 1262

Prepayment of Motor Fuel Taxes, p. 1264
Allocation of Accommodation Tax, p. 1164

Bad Debt Credit - Motor Fuels Taxes, p. 831, 1282
Keylock or Cardtrol Statements, p. 745, 1284

H

o
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42.12.205

42.15.117
42.17.114

42.19.402

42.27.301
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and other rules - Centrally Assessed Property =
Market Value of Pollution Control Equipment,
p. 316, 760

and other rules - Transfer of Child Support
Collection Rules to Department of Social and
Rehabilitation Services, p. 757

and other rule - Requirements When Licensing is
Subject to Lien, p. 828, 1163

Capital Gain Exclusion for Income Taxes, p. 1266

and other rule - W-2 Filing Dates for Withholding
Taxes, p. 1268

and other rules - Trending and Depreciating
Schedules for Property, p. 188, 613

Gasoline Seller's License for Motor Fuels,
p. 747, 1283

SECRETARY OF STATE. Title 44

I
I-I1IT

1.2.217
1.2.419

I

I
I-X

I-X
46.10.304A

46.10.403

46.10.508

46.12.101

46.12.204
46.12.204

46.12.504

Interpretive Rule Regarding Facsimile Requests
for Absentee Ballots, p. 749, 1343

and other rules - Fee Schedules for Filing
bDocuments in the Secretary of State's Office -~
Facsimile Filings « Priority Fees, p. 963, 1342

History Notes -~ Authority Extensions, p. 652, 901
Filing, Compiling, Printer Pickup and Publication
for the Montana Administrative Register, p. 2272,
2746, 264, 400

ABT ATI SERV, e e

Bona Fide Effort to Sell Non-home Real Property
for Medicaid Eligibility Purposes, p. 561, 882
and other rules - General Relief, p. 602, 884

and other rules - Medicaid Coverage of Hospice
Services, p. 584, 842

AFDC Work Supplementation Program, p. 5, 669
Network Pilot Program in Lewis and Clark County,
p. 751, 1199

and other rule - Income and Benefit Standards for
Medically Needy Assistance and the Aid to
Families with Dependent Children (AFDC) Programs,
p. 555

and other rules - Eligibility Requirements for
the AFDC Program, p. 1166

and other rules - A Program for Medicaid Payment
of Medicare Insurance Premiums, Deductibles, and
Coinsurance, p. 569, 835

and other rules - Two Per Cent (2%) Increase 1in
Medicaid Fees for Provider Services, p. 563, 859
and other rules - Co-payments and Fees for
Optometric Services, p. 2274, 272

Requirements for Inpatient Hospital Services,
p. 2688, 281
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46.12.505
46.12.505
46.12.511
46.12.525
46.12.532
46.12.545
46.12.550
46.12.555
46.12.570
46.12.570

46.12.703
46.12.802

46.12.1201

46.12.1205

46.12.1205

46.12.2003

46.12.2003

46.12.3401

46.13.405

18-9/28/89

-1545-

and other rules - Reimbursement. for Certified
Registered Nurse Anesthetists' Services, p. 1171
Diagnosis Related Groups, (DRGs), p. 513, 864
Swing~bed Hospitals, p. 2556, 67C

and other rules - Outpatient Fhysical Therapy
Services, p. 597, 868

Reimbursement for Speech  Therapy Services,

p. 596, 876
and other rules - Occupational Therapy Services,
p. 1270

and other rules - Home Health Services, p. 654,
1285

and other rules - Personal Care Services, p. 517,
ag2

and other rules - Clinic Services Provided by
Public Health Departments, p. 1168

and other rules - Clinic Services Covered by
Medicaid, p. 522, 877

Reimbursement for OQutpatient Drugs, p. 515, 879
and other rule - Oxygen Services Reimbursement,
p. 2690, 282

and other rules - Reimbursement for Skilled
Nursing and Intermediate Care Services, p. 526,
983

Emergency Amendment, Repeal and Adoption -
Preadmission Screening for Persons Entering Long
Term Care Services, p. 283

and other rules ~ Preadmission Screening for
Persons Entering Long Term Care Services, p. 209,
439

Reimbursement for Physician Services, p. 520, 880
Updating of Procedure Codes for Physician
Services, p. 548, 881

Medicaid Coverage of Eligible Pregnant Women and
Infants, p. 550, 883

Low Income Energy Assistance Program (LIEAP),
p. 1174
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