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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing
and where written comments may be submitted. The rule
section jindicates that the proposed rule action is adopted
and lists any changes made since the proposed stage. The
interpretation section contains the attorney general's
opinions and state declaratory rulings. Special notices and
tables are inserted at the back of each register.
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED
amendment of rule pertaining ) AMENDMENT OF RULE

to the bond schedule for ) 4.12,2618
itinerant merchants )

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons

1. On September 18, 1989, the Department of
Agriculture proposes to amend certain rule as above stated
relating to the bond schedule for itinerant merchants. :

2, The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

4.12.2618 BOND SCHEDULE FOR ITINERANT MERCHANTS
(1) Surety bond or its equivalent for an itinerant
merchant who has sold over $2000 of produce In the year
preceding his application or whose total inventory or
rojected cumulative Inventory for the lIcense year 1ls more
than sha e established at a minimum © an
Increased according to the dollar value of business conducted
monthly based on the following schedule: ‘

Monthly Business Conducted Surety Bond Amount
$ 0 - no bond required
167 - - 1,000
5T - 5,000
1,001 - 8,000
3,001 - 10,000
5,001 - 15,000
Auth: 80-3-705 MCA Imp: 80-3-705 MCA
REASON; This change conforms this rule to correspond to the

language that was passed by Senate Bill 43 in the 1989
legislature. The bill removed the requirement for a bond if
the itinerant merchant sold- less than 52000 of produce.

3. Interested persons may submit their data, views, or
arguments concerning the proposed amendment in writing to the
Department of Agriculture, Capitol Station, Helena, Montana,
59620-0201, no later than September 14, 1989.

MAR Notice No. 4-14-35 15-8/17/89
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4. If a person who is directl{ affected by the
proposed amendments wishes to express his data, views or
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit this request
along with any comments he has to the Department of
Agriculture, no later than September 14, 1989.

5. 1f the Department receives request for a public
hearing on the proposed amendment from either 10 or 25,
whichever is less, of those persons who are directly affected
by the proposed amendments, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register and mailed to all
interested persons.

EMpbadllrd)

E. M, Snortland, Director
Department of Agriculture

Certified to the Secretary of State, August 7, 1989

15-8/17/89 MAR Notice No. 4-14-35
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BEFORE THE STATE AUDITOR
AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the proposed )
adoption of rules pertaining to ) NOTICE OF PUBLIC HEARING
medicare supplement insurance ) - ON PROPOSED ADOPTION AND
minimum standards and proposed ) AMENDMENT

amendment of ARM 6.6.506 through )

ARM 6.6.511 and ARM 6.6,513 )

TQ: All Interested Persons.

1. On September 6, 1989, at 9:00 a.m., a public hearing
will be held in Room 260 of the Mitchell Building, 111 Sanders,
Helena, Montana, to consider the proposed adoption of rules
pertaining to medicare supplement insurance minimum standards
and the proposed amendment of ARM 6.6.506 through 6.6.511 and
ARM 6.6.513.

2, The rules as proposed to be adopted or amended provide
as follows:

6.6.506 PROHIBITED POLICY PROVISIONS (1) through (2)
remain the same.

{3) The terms "medicare supplement,” "medigap” and words
of similar import must not be used unless the policy is issued
in compliance with this regqulation.

(4] WNo medicare supplement insurance policy, contract or
certificate In force In the state of Montana must contain
benefits which duplicate benefits provided by medicare.

AUTH: 33-1-313, 33-22-904, MCA IMP: 33-15-303 & 33-22-901
through 33-22-924, MCA

6.6,.507 MINIMUM BENEFIT STANDARDS (1) through (2) remain
the same.

(e) A medicare supplement policy shall be "noncancelable,®
"guaranteed renewable,” or "noncancelable and guaranteed
renewable” for life except that coverage under a group policy
may be convertible upon termination of the group policy or
termination of membership in the group to an individual
medicare supplement insurance policy with benefits which are at
Teast as favorable to the insured and which are
"noncancelable,” ‘'guaranteed renewable,” or "noncancelable and
quaranteed renewable,*

(f} Termination of a medicare supplement policy shall be
without prejudice to any continuous Joss which commenced while
the policy was in force, but the extengion of benefits beyond
the period during which the policy was in force may be
predicated upon the continuous total disability of the insured,
limited to the duration of the policy benefit period, if any,
or payment of the maximum benefit.

(3) A medicare supplement policy must provide the
following minimum benefits:

MAR Notice No., 6-25 15-8/17/89
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(a) Coverage gf/RAAL/ /N /WERLERLE/ RAAAMIAL /detidey /1 d)
HARBIVAY Y ZAX IBR/ LB/ AL/ AAASAAS SN /EdV YA /By /NEB YA L&/ LY B/ ENEE
BYSY /Ay /U IASU /FOUN/ DAY/ AN Ay MY iTaved /oeuedf i /Bgridds for
either all or none of the Medicare Part A inpatient hospital
deductible amount.

b~ Coverage ¢i/A%MMV/A//Mddf¢d(d/Aﬂﬁéﬁﬁﬂﬁy/ﬁxtéﬂ#tt
IREdLEd/ Al ANV /RAdSBYARY / LRBLBEL/ AN 1dde / DL/ eALALE]
Y¥get/imes /RS aBLLAY / i Voo / AAkAARA/ /1 AAY 84 for the dailz
copayment amount of Medicare Part A eligible expenses for the

Tirst 8§ days per calendar year incurred for skilled nursing
Tacility care.

(c) BPow /¢ au SN/l /85 / AL/ MAYVTAvS /UISFYYAY / IRPAY L ERK
Eaidrade/ AALLBALAG/ KIS/ NARRAAMEY /A SQuVe /QdYE (/LB L e/ B/ BBE

BE/ AL MAF T /PREY S N MAGAAAY /ey /RdY /KB BB X AX L LAY Edn
KBY/ LORELLA, B/ MABAGBIA /80 Yaa /e / A/ LA ELLLfk ) BBRALORY REhLLLY
oF /A /AIIW VoY /397 /ddy¥¥/ Coverage for the reasonable cost of
the first 3 pints of blood {or equivalent quantities of packed
red blood cells, as defined under federal requlations) under

Medicare Part A unless replaced in accordance with federal

regulations.
R T- D I < §

Vevag¢/8f Until January 1, 1990, coverage for 20%
of the amount of medicare eligible expenses under Part B.
regardless of hospital confinement, subject to a maximum
calendar year out-of-pocket deductible of $200 of such expenses
and to a maximum benefit of at least $5,000 per calendar year.

(e) Effective January 1, 19980, coverage for the copayment
amount (20%) of medicare eligible expenses excluding outpatient
prescription drugs under Medicare Part B regardless of hospltal
confinement up to the maximum out-of-pocket amount for Medicare
Part B after the medicare deductible amount.

TE)  EFffective January I, 1990, coverage under Medjcare
Part B for the reasonable cost of the first 3 pints of blood,
or equivalent gquantities of packed red blood cells, as defined
under federal requlations, unless replaced jin accordance with
federal regulations,

{g) Effective January 1, 1990, coverage for the copayment
amount (20%) of medicare eligible expenses for covered home
intravenous (IV) therapy drugs (as determined by the Secretary
of Health and Human Services) subject to the medicare
outpatient prescription drug deductible amount, if applicable,

(h]~ kffective January I, 1990, coverage for the copayment
amount of medicare eligible "expenses for outpatient drugs used
in Tmmunosuppressive therapy, subject to the medicare
outpatient prescription drug deductible, 1f applicable, The
copayment for such drugs during the first year following a
covered transplant 1s 20%. " During the second and subsequent
years following a covered transplant and during any vyear
following a noncovered transplant, the copayments are 50% for
1390, 50% For 1991, 40% for 1992 and 20% for 1993 and
thereafter,

{4) For purposes of the standards described in this rule,
medicare eligible expenses shall mean health care expenses of
the kinds covered by medicare, to the extent recognized as
reasonable by medicare. Payment of benefits by insurers for
medicare el1gible €Xpeénses may beé conditioned upon the same or

15-8/17/89 MAR Notice No. 6-25
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less regtrictive payment conditions, including determinations

of medical necessity as are applicable to medicare claims,
AUTH: " 33-1-313, 33-22-904, MCh IMP: 33-15-3037& 33-22-901

: P e
through 33-22-924, MCA

6.6.508 LOSS RATIO STANDARDS (1) Medicare supplement
policles RAEY/DE7AADELERA/¥d/shall return to policyholders in
the form of aggregate benefits Under the policy, AZ/#L¥iMAYéd
for the entire period for which rates are computed to provide
coverage, on the basis of incurred c¢laims experience or
incurred health care expenses where coverage is provided by a
health maintenance organization on a service rather than
reimbursement basis and earned premiums for such period and in
accordance with accepted actuarial principles and practices:

(a) and (b) remain the same.

(2) All filings of rates and rating schedules shall
demonstrate that actual and expected losses in relation to
premiums comply with the reguirements of section (1) of this
rule.

(3) Every entity providing medicare supplement policies in
this state shall file annually its rates, rating schedule and
supporting documentation, including ratios of incurred losses
to earned premiums by number of years of policy duration
demonstrating that it is in comg%iance with the foregoing
applicable loss ratio standards and that the period for which
the policy 1s rated is reasonable in accordance with accepted
actuarial principles and experience.

{4) ~ For the purposgses of this rule, policy forms comply
with the loss ratio standards if:

{a) Tor the most recent year, the ratio of the incurred
losses to earned premiums for policies or certificates that
have been In force for 3 years or more 1s greater than or equal
to the applicable percentages contained In this rule; and

(b] " the expected Iosses In relation to premiums over the
entire period for which the policy Is rated comply with the
requirements of this rule. An expected third-year loss ratio
that is greater than or equal to the applicable percentage
shall be demonstrated for policies or certificates in force
less than 3 years.

(5) As soon as practicable, but no later than 60 days
prior to the effective date of medicare benefit changes
required by the Medicare Catastrophic Coverage Act of 1948,
every insurer, health care service plan or other entity
providing medicare supplement insurance of contracts In this
state, except employers subject to the requirements of section
421 of the Medicare Catastrophlc Coverage Act of 1988, shall
file with the commissioner, in accordance with the applicable
filing procedures of this state:

(a) Appropriate premium adjustments necessary to produce
loss ratios as oriqinally anticipated for the applicable
policies or contracts. Such suppoerting documents as necessary
to justify the adjustment shall accompany the filing. Every
insurer, health care service plan or other entity providing
medicare supplement insurance or benefits to a resident of this
state pursuant to ARM 6.6.503 shall make sUCh premium
adjustments as are necessary to produce an expected loss ratio

MAR Notice No. 6-25 15-8/17/89
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under such policy or contract as will conform with minimum loss
ratio standards for medicare supplement policies and which are
expected to result 1in a loss ratio at least as great as that
originally anticipated in the rates used to produce current
premiums by the insurer, health care service plan or other
entity for such medicare supplement Insurance policies or
contracts. No premium adjustment which would modify the loss
ratio experience under the policy other than the adjustments
described herein should be made with respect to a policy at any
time other than upon its renewal date or anniversary date.
Premium adjustments shall be in the form of refunds or premium
credits and shall be made no later than upon renewal if a
credit is given, or within 60 days of the renewa] date or
anniversary date if a refund is provided to the premium payer.
Premium adjustments shall be calculated for the period
commencing with medicare benefit changes.

{b)_ Any approptiate riders, endorsements or policy forms
needed to accomplish the medicare supplement insurance
moditications necessary to eliminate benefit duplications with
medicare. Any such riders, endorsements or policy forms shall
provide a clear description of the medicare supplement benefits
provided by the policy or contract. -

FZ¥ (6] For purposes of this section, medicare supplement
policies issued as a result of solicitations of individuals
through the mail or mass media advertising, including both
print and broadcast advertising, must be treated as individual
policies,

AUTH: 33-1-313, 33-22-904, MCA IMP: 33-15-303 & 33-22-901
through 33-22-924, MCA

6.6.509 REQUIRED DISCLOSURE PROVISIONS (1) remains the

same, )
(2) Except for riders or endorsements by which the
insurer effectuates a reguest made in writing by the insured or
exercises a specifically reserved right under a medicare
supplement policy, or is required to reduce or eliminate
benefits to avoid duplication of medicare benefits, all riders
or endorsements added to a medicare supplement policy after
date of issue or at reinstatement or renewal require a signed
acceptance by the insured. After the date of policy issue, any
rider or endorsement that increases benefits or coverage with a
concomitant increase in premium during the policy term must be
agreed to in writing and signed by the insured, unless the
increased benefits or coverage are required by the minimum
standards for medicare supplement insurance policies, or if the
increased benefits or coverage is required by law. If a
separate additional premium 1s charged for benefits provided in
connection with riders or endorsements, the premium charge must
be set forth in the policy,

(3) remains the same,

(4) remains the same.

(5) Medicare supplement policies or certificates//pSYNer

ERAR/ ANOSE/ /YISVSLY /DAL BURRL/ AN /XYY /YRS PIRIE / EBL LR XY RY LGRS/

15-8/17/89 MAR Notice No. 6-25
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must have a notice prominently printed on the first page of the
policy or certificate or attached thereto stating in substance
that the policyholder or certificateholder shall have the right
to return the policy or certificate within X§ 30 days of its
delivery and to have the premium refunded if after examination
of the policy or certificate the 1nsured person 1is not
satisfied for any rteason. MWediddrd/ b \oleht/ /Bd)idivy /px
EELYLLIRAYER/ LLLRAA/ BOLLOANL, ALY /o /B ELY /I EBBREE /BB A E XY Y X dN
l!¢/15ét£¢m!/¢1ldiﬁl#/tbt/}léddw,é//by QAT /oY S AdE /A EE S hASE /

HBELZE/ AARALRALY /BEEREEA/ AAY / ENE/ MW/##/M://#!#HM
Mété!a‘//WW:/W/AN/MMFM#//#M#//VW/NWVMWM
¢¢itili¢i¥¢H¢1d¢i/éﬁ!ll/lﬁﬂ%/ﬂﬂﬂy/VW@VV/Vd/td!ﬂiﬂ/tﬂd/b¢1i¢i/¢t
EELYLTALAN S/ RLEBLD BN /Yoy /BE [ A&/ [XQY Yoy /AR RAY Mavel [ e
BYSniAfY /v Sded /YR /AL LAY /XA RAY L SR/ ENE/ IRdMX dE /BE L Edn /L &/ iy
BALLEEL A/ RBY /AR / 1 EREBRS

(6) remains the same.

(7) remains the same.

(8) The following notice requirements apply to all
insurers providing medicare supplement insurance:

{a) As soon as practicable, but no later than 30 days
prior to the annual effective date of any medicare benefit
changes, every Ingurer, health care service plan or other
entity providing medicare supplement insurance or benefits to a
resident of this state shall notify its policyholders, contract
holders and certificate holders of modifications It has made to
medicare supplement insurance policies or contracts in a format
acceptable to the commissioner. For the years 1989 and 1350
and If prescription drugs are covered in 1991, such notice
shall be in a format prescribed in ARM 6.6.511, sample forms A,
B and C. In addition, such notice shall:

(i) IncTude a description of revisions to the medicare
program and a description of each modification made to the
coverage provided under the medicare supplement insurance
policy or contract; and

(11) Inform each covered person as to when any premium
adjustment is to be made due to changes in medicare.

{ii1) The notice of benefit modifications and any premium
adjustments shall be in outline form and In clear and simple
terms 50 as to facilltate comprehension.

(b} Notices under thig rule shall not contain or be

accompanied by any solicitation.
iE),lg) and ,IES temain the same but will be repumbered.

AUTH: 33-1-313, 33-22-904, MCA IMP: 33-15-303 & 33-22-901
through 33-22-924, MCA

6.6,511 SAMPLE FORMS The following are sample forms of
the outline of coverage and notices regarding replacement of
medicare supplement policies:

(1) sample form A (1) through (3) remains the same.

(4) (A brief summary of the major benefit gaps in
Medicare Parts A & B with a parallel description of
supplemental benefits, including dollar amounts, provided by
the medicare supplement coverage in the following order:)

MAR Notice No. 6-25 15-8/17/89
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THI8
MEPXCKRE POLICY Xo¥
BERVIZE/// /1171177777 BEREFIR////////0//// PRYZ//// BRYB/// BEY

HOSPITKLIZKTIBN

EEMIBYIVAYE/ K BB/ EAd
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RELEInd/ ARd /T ELE T/ ddyE srxgey

Yanggdd/ Nodpry e
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ddy

IndYdded /Meat e/
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AIAgASEYLE/ KA LAY 2/ 1B2YH/ ARy xegoy/d

WEdiZdAY / SUpBIIEE( dif
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TEALIPR/ BEXA L e L
////////////////////////////////////////////////////{4//////////
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BKILEEB/HURSTHE
CRREL/ L/ L REY#Y/28 109% /8¢
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BYaVeEd/ B /NEdidar e/
1oU/HAE /RAIE / BERH
IR/ A/ RBEBLXAY /£ /Y RAAIYIdAAY XXX/ BUE
AL /R o8 /Ad e/ drid  BB/AEYE $e22/38)
ENYEr/Eneg/ LALIXINY 1/ ALy
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K3)  [SURLAREAY /YRRY /NS / BOLIES / BEEB/ B [ AdER/ L/ EBYEL /XN
120810, 7 94

KAY Briddye/ddyy/narind s

KBY BKYXYEA/AAY LG/ N/ EaY e/ EBRY A/ ALY BRA/ WIAY /18
EOVELEd/ VY /AL ERYE)

LeY edpygdidY/Mdrdind/iane/ ehrd/edeve/
KAF IRESYmediay e/ Aar 1nd/ Hone/ enre/edEy el

1E) Houe/NeAYYN/dAYE/ AVBAE/ RUNBEY /BE/HLELY R/ EBNEL B/ VY
NEdiddre]

L2) PHYBILERR/ ENRYAEE/ KRB/ NEALLAY BT £/ BARSRABLE/ AL ABY 4

Kai BLAdA/LSYREY /ENER/BLERLLLBY LOR/ B AdS/ FUX RLENEd /AL ¥ ot
C A/RPRBELAX/BY /BT X XER/ AU A IR/ RAETX LY A/ AYEA Y |

IRT CAYe/Yeebinéd/ By Atde/SL/VI8LKL ]

L) BERLAY/Edd/ Bt /BERVMLER] /ENELXMBE] /X IUY AL/ IMHUAL 24 £
LLOHAL /ESSMEYIE/ EULARY AL/ A BAL LB/ EBBE/ A B/ BAARE A A
LIBRE/EBY /YNE/ LAEY /6L /EAEALREASA/ BY /AL UN/ALAEL

KBY  [R/AEALLIXIGR/ B8/ ARY/BBYLEA/ DY BYTEIBRE/ANLER /AL
SYIMIRANES /X EBLRLL /X EBULE] / ITMENL /AEXRS | /B / LR/ K/ EXNE Y
HARAEL /SPELAYA/ X/ AMALLE S / BAARERYE/ BL/ YRS/ BEREL LV E/ Ak A#
EYABER/ LR/ HRY /AVIVEL [ IAL MDY/ EBREP L LUBUR/ BV AY ERENY L4 )

TAX [IRAY /XN /ERALY / eARKAL L2 AR /NEDLLAY 8/ BERELLYE /ALY
Brigfly/aeecr ived/ suer/ Veret iy sy

BT LEWAL/XHE/BERIXR /AL S/ PIRRREL RS/ KAMLAL LY AY IR/ BX /XY R/
MEdLgAY e/ BUBY YLRY TSR/ ERBUY A/ Ve /¢ BREUT L S/ FBY /T ULV Vit
BELALYE/ AP/ Y IMIV AL L BREL )

Y77 IK/dEeYIpLidn/ e/ b licy /BY B ISR/ (AP LY LA/ Y EREVABL YLV f
oL/ EARELAMALLBR/ BE/ EAELAAES/ IREIAATNS /AR /ALY HAL L BR/ BE
YUY R/ Ld/EVAndE/ Br i L Y

KBY ATV /AABURY/ BE/BEEMIMR/ EBL /Y REE/BBLEEA L)

[ COMPANY NAME]

NOTICE OF CHANGES IN MEDICARE AND YOUR
MEDICARE SUPPLEMENT INSURARCE - 1983

YOUR HEALTH CARE BENEFITS PROVIDED BY THE FEDERAL MEDICARE
PROGR WIL HANGE BEGINN JA Y 1, . DD
CHANGES WILL OCCUR ON MEDICARE BENEFITS IN THE FOLLOWING
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YEARS. THE MAJOR CHANGES ARE SUMMARIZED BELOW. THESE CHANGES
WILL AFFECT HOSPITAL, MEDICAL AND OTHER SERVICES AND SUPPLIES
PROVIDED UNDER MEDICARE. BECAUSE QF THESE CHANGES, YOUR
MEDICARE SUPPLEMENT COVERAGE PROVIDED BY [COMPANY NAME] WILL
CHANGE, ALS0. THE FOLLOWING OUTLINE BRIEFLY DESCRIBES THE
MODIFICATIONS IN MEDICARE AND IN YOUR MEDICARE SUPPLEMENT
COVERAGE, PLEASE READ CAREFULLY.

[A BRIEF DESCRIPTIQN OF THE REVISIONS TO MEDICARE PARTS A & B
WITH A PARALLEL DESCRIPTION OF SUPPLEMENTAL BENEFITS WITH
SUBSEQUENT CHANGES, INCLUDING DOLLAR AMOUNTS, PROVIDED BY THE
MEDICARE SUPPLEMENT COVERAGE IN SUBSTANTIALLY THE FOLLOWING
FORMAT. |

SERVICES MEDICARE BENEFITS YOUR MEDICARE
SUPPLEMENT COVERAGE

Effective Your 1988 Effective
January 1, 1989 Coverage January 1, 1989

Medicare Now Medicare Per Your Coverage
Pays Per Will Pay Per Benefit WIill Pay Per
Benefit Period Calendar Year Period Calendar Year

PART A

MEDI- First 60 days- Unlimited num-

CARE ALl but $§Zo ber of hospital
gags agter §560
eductible

6lst to 90th
day ~ All but )
$135 a day [
91st to 150th
day - A1 but

$270 a day (if
mrm‘m{—‘“
chooses to use
60 nonrenew-
able lifetime

reserve days)

Beyond 150th
day - Nothing

SKILLED Requires a 3 There is no
NURSING day prior prior contine~
FACIT- stay and enter ment require-
ITY the facility ment for Ehis

CARE generall benefit
within 36 days

after

EOSEltal dis-
charge
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SERVICES MEDICARE BENEFITS YOUR MEDICARE
SUPPLEMENT COVERAGE

Effective ‘Your 1988  Effective
January 1, 1989 Coverage January 1, 1989

Medicare Now Medicare Per Your Coverage
Pays Per Will Pay Per Benefit WIIl Pay Per

Benefit Period Calendar Year Period Calendar Year
First 20 days- First 8 days -
T00% of costs All but $25.50
a day

21st through 9th through
100th day - ay -

All but 100% of costs
§§Z.§g a day

Beyond 100 Beyond 150 days
days - Nothing Nothing

MEDICARE BENEFITS YOUR MEDICARE SUPPLEMENT COVERAGE

SERVICES MEDICARE BENEFITS YOUR MEDICARE
SUPPLEMENT COVERAGE
In 1989 Medi- Effective
Medicare Now care Part B Your Pol- January 1, 1989

Pays Per Pays the Same Icy Now Your Policy
Calendar Year as in 1988 Pays wWill Pay
MEDI- 80% of allow- NOTE:Medicare '
CARE able charges benefits change

PART B (after $75 . on January 1,
SER- eductible) 1990 as fol-

VICES lows: 80% of

AND allowable

SUP- charges (after

PLIES deduct-
e) Until an

annual Medicare

CTatastrophic
ITETE‘IEEEEE.

of allow-
able charges
for Fhe remain-
der of the cal-

endar year.

The limit in
15 ox
and w e ad-

usted on an
annua asis,
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MEDICARE BENEFITS

YOUR MEDICARE

SUPPLEMENT COVERAGE

Medicare Now

In 1989 Medi-
care Part B

Effective
Your Pol- January I, 1989

~ Pays Per

Pays the Same

Calendar Year

as in 1988

Icy Now Your Polic
Will Fay

Pays

PRE- Inpatient pre- In 1989 Medi-
SCRIP- scription care covers
TION rugs only inpatient
DRUGS

15-8/17/

89

rescription
SIugs only.
Effective Jan-
uvary I,
Fer EaIenaar
ear

a[IOWaEIE
charges for
Fome-Tntia
Venous TTV]
therapy drugs

an % of

allowable
charges for
Immunosuggte-
51Ve rugs ar=-
ter 15558 in
T990) calendar
ear deduct-
A ORI
Effective Jan-

uary I,
€T Calendar

Year inpatlent
rescription
s?EEE?‘EEUi—of

allowable
chatges for all
other out-

other out-

patlent pre-
scription drugs
after a $600
calendar year
deductible 1s
met (the de-
ductibie will

cEangei.
overage will
lncrease to 60%

of allowable

charges in 1992
and to % 0

allowable
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SERVICES MEDICARE BENEFITS YOUR MEDICARE
SUPPLEMENT COVERAGE
In 1989 Medi- Effective
Medicare Now care Part B Your Pol- January 1, 1989

Pays Per Pays the Same Icy Now Your Policy
Calendar Year as in 1988 Pays will Pay
charges from
1993 on.
*Expenses that count toward the Part B Medicare Catastrophic

Limit include: the Part B deductible and copayment charges and
the Part B blood deductible charges,

[ANY ADDITIONAL BENEFITS]

[Describe any coverage provisions changing due to Medicare
modifications.]

[Include information about premium adjustments that may be
necessary due to changes In Medicare beneflts, or when premium
changes, information will be sent.]

THIS CHART SUMMARIZING THE CHANGES IN YOUR MEDICARE BENEFITS
AND IN YOUR MEDICARE SUPPLEMENT PROVIDED BY [COMPANY] ONLY
BRIEFLY DESCRIBES SUCH BENEFITS. FOR INFORMATION ON YOUR
MEGICARE BENEFITS CONTACT YOUR SOCIAL SECURITY OFFICE OR THE
HEALTH CARE FINANCING ADMINISTRATION. FOR INFORMATION ON YOUR
MEDICARE SUPPLEMENT [POLICY] CONTACT:

[COMPANY OR FOR AN INDIVIDUAL POLICY ~ NAME OF AGENT])
TADDRESS/PHONE NUMBER] -

{COMPANY NAME]
NOTICE OF CHANGES TN MEDICARE AND YOUR
“MEDICARE SUPPLEMENT COVERAGE - 1930

YQUR_ HEALTH CARE BENEFITS PROVIDED BY THE FEDERAL MEDICARE
PROGRAM WILL CHANGE BEGINNING JANUARY 1, 1990, ADDITIONAL
CHANGES WILL OCCUR IN MEDICAL BEREFITS IN FOLLOWING YEARS, THE
MAJOR CHANGES ARE SUMMARIZED BELOW, THESE CHANGES WILL AFFECT
HOSPITAL, MEDICAL AND OTHER SERVICES AND SUPPLIES PROVIDED
UNDER MEDICARE. BECAUSE OF THESE CHANGES YOUR MEDICARE
SUPPLEMENT COVERAGE PROVIDED BY [COMPANY NAME] WILL CHANGE
ALSO. THE FOLLOWING OUTLINE BRIEFLY DESCRIBES THE
MODIFICATIONS IN MEDICARE AND IN YOUR MEDICARE SUPPLEMENT
COVERAGE. PLEASE READ THIS CAREFULLY!

{A BRIEF DESCRIPTION OF THE REVISIONS TO MEDICARE PARTS A & B
WITH A PARALLEL DESCRIPTION OF SUPPLEMENTAL BENEFITS WITH

SUBSEQUENT CHANGES, INCLUDING DOLLAR AMQUNTS, PROVIDED BY THE
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MEDICARE SUPPLEMENT COVERAGE IN SUBSTANTIALLY THE FOLLOWING

FORMAT. ]

SERVICES

MEDICARE BENEFITS

YOUR MEDICARE

SUPPLEMENT COVERAGE

Effective Jan-

Your Cov- Effective Jan-

uary 1, 1990
Medicare Will

erage Now uary I,

1930

Medicare Now Pays Per Your Coveradge
Pays Per Cal- Pay Per Cal- Calendar Will Pay Per
endar Year endar Year Year Calendar Year

MEDI- Unlimited num-
CEARE ber of hos%l-
PERT A ta ays after
SER- $560 de-
VICES ductible
AND
sup-
PLIES
SKILLED There ig no
NURSING prior confine-
FACIL- ment require-
TTY ment for this
CARE benefit
First 8 days -
ut
§;§.50 a day
9th through
I50th day -
of costs
Beyond 150
days - Nothing
MEDI - 80% of allow- 80% of allow-
CARE able charges able charges
PART B (after §75 de- {after $75 de-
SER- ductible] ductible) until
VICES an annual Medi-

15-8/17/89

care Catastro-
phic Limit* is
met. 100% of
allowable
charges for the
remainder of
the calendar
year. The
ITmit Tn 1990
is $1370 and

will be
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SERVICES MEDICARE BENEFITS YOUR MEDICARE
ENT COVERAGE

Effective Jan- Your Cov- Effective Jan-
uary 1, 1990 erage Now uary

Medicare Now Medicare Will Pays Per Your Coverage
Pays Per Cal- Pay Per Cal- Ca¥endar ay Per
endar Year endar Year Year - Calendar Year
adjusted on an
annua asis.
PRE- Inpatient pre~ Inpatient pre-
SCRIP- sacription scription
TION drugs. drugs. B0% of
DROGs B0% of allow- allowabl

able charges charges for

for immuno-— home Intra-
suppresive venous (1V)
therapy drugs thera drugs
during the and 58* of
First vear allowable
followdgg charges for
covered trans—- immunosuppres-
plant, give drugs
er 0 in
calendar
year deductibie
15 met.

*Expenses that you must pay out-of-pocket and that count toward
the pPart B Medicare Catastrophic Limit include: the Part B
deductible and co-payment cha:ges and the Part B blood
deductible charges.

[ANY ADDITIONAL BENEFITS]

[Describe any coverage provisions changing due to Medicare
modifications. |

[Include information about premium adjustments that may be
necessary due to changes in Medicare benefits, or when premium
changes, Information wil] be sent.]

THIS CHART SUMMARIZING THE CHANGES IN YOUR MEDICARE BENEFITS
AND IN- YOUR MEDICARE SUPPLBHSNT PROVIDED BY [COMPANY] ONLY
BRIEFLY DESCRIBES SUCH BENEFITS. FOR INFORMATION ON YOUR
MEDITARE BENEFITS CONTAGT YOUR SOCLAL SECURITY OFFICE OR THE
HEALTH CARE FINANCING ADMINISTRATION. FOR INFORMATION ON YOUR
MEBICARE SUPPLEMENT |Policy] CONTACT:

{COMPANY OR FOR AN INDIVIDUAL POLICY - NAME OF AGENT]
[XDDRESS/PHONE NUMBER]
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[COMPANY NAME]
NOTICE OF CHANGES IN MEDICARE AND YOUR
MEDICARE SUPPLEMENT COVERAGE - 1991

YOUR HEALTH CARE BENEFITS PROVIDED BY THE FEDERAL MEDICARE
PROGRAM WILL CHANGE BEGINNING JANUARY 1, 1991, ADDITIONAL
CHANGES WILL OCCUR IN MEDICAL BENEFITS IN FOLLOWING YEARS. THE
MAJOR CHANGES ARE SUMMARIZED BELOW. THESE CHANGES WILL AFFECT

’ D OTHER SERVICES AND SUPPLIES PROVIDED
UNDER MEDICARE. BECAUSE OF THESE CHANGES YOUR MEDICARE
SUPFLEMENT COVERAGE PROVIDED BY |COMFANY NAME] WILL CHANGE
ALSO., THE FOLLOWING OQUTLINE BRIEFLY ~DESCRIBES ~THE
MODIFICATIONS IN MEDICARE AND IN YOUR MEDICARE SUPPLEMENT
COVERAGE. PLEASE READ THIS CAREFULLY~

[A BRIEF DESCRIPTION OF THE REVISIONS TQ MEDICARE PARTS A & B
WITH A PARALLEL DESCRIPTION OF GSUPPLEMENTAL BENEFITS

SUBSEQUENT CHANGES, INCLUDING DOLLAR AMOUNTS, PROVIDED BY THE
MEDICARE SUPPLEMENT COVERAGE IN SUBSTANTIALLY THE FOLLOWING
FORMAT. ]

SERVICES MEDICARE BENEFITS YOUR MEDICARE
SUPPLEMENT COVERAGE

Effective Jan- Your Cov- Effective Jan-
uary 1, 1991, erage Now uary 1, 1991

Medicare Now Medicare Will Pa¥s Per Your Coverage
Pays Per Cal- Pay Per Cal- Calendar ay Per

endar Year endar Year Year Calendar Year

MEDI- Unlimited num-
TARE ber of hospl-

PART A tal days af-
SER- ter l§ |

VICES deductible

SKILLED There is no
NURSING prior confine-
FACIL- ment reguire-
1TY ment for this
ARE benefit

First 8 days -
AIT but
3 a day

9th through
[3 ay -~
100% of costs
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MEDICARE BENEFITS

YOUR MEDICARE

SUPPLEMENT COVERAGE

Effective Jan-

Your Cov- Effective Jan-

uary 1, 1991,
Medicare Will

erage Now uary 1, 1951

Medicare Now Pays Per Your Coverage
Pays Per Cal- Pay Per Cal- -Calendar Wi]ll Pay Per
endar Year endar Year Year Calendar Year

Beyond 150
days - Nothing

MEDI- 80% of allow- B80% of allow-
CARE able charges able charges
PART B gagter !;g §e- gafter };5 §e-
SER- uct e uct e) un-
VICEs untlil an ti1 an annual
AND annual Medi- Medicare
Sup- care Catastro- Catastrophic
PLIES hic Limit¥ is Limit* 13 met.
met, 100% of 100% of ailow-
allowable able charges
charges for for the re-
the remalnder malnder of the
of the calen- calendar year.
dar year, The The I1imit In
Timit 1n 1990 1991 is ($
is $1370 and and will be ad-
will be ad- Jjusted on an
Justed on_ an  annual basis.
annual basis.
PRE- Ing%pient pre- Samesas 1290
SCRIP-  scription and 50% o
TION drugs, B0% allowable
DRUGS of allowable charges for all

charges for

other outpa-

home IV ther-

apy drugs and
%50% of allow-

tient prescrip-
tion drugs
alter 5535 cal-

able charges
for Iimmuno-

endarl ¥ear de-
uct e is

suppresive
drugs, after a
}553 ca%en§ar
year deduct-

ible 1s met,

met.

*Expenses that you must pay out-of-pocket and that count toward

the Part B Medicare Catastrophic Limit include:

the Part B

deductible and co-payment charges and the Part B blood

deductible charges.
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[ANY ADDITIONAL BENEFITS]
-TDescribe any coverage provisions changing due to Medicare
modifications.]

[Include information about premium adjustments that may be
necessary due to changes in Medicare benefits, or when premium
changes, information will be sent,]

THIS CHART SUMMARIZING THE CHANGES IN YOUR MEDICARE BENEFITS

AND IN YOUR MEDICARE SUPPLEMENT PROVIDED BY [COMPANY] ONLY

BRIEFLY DESCRIBES SUCH BENEFITS. FOR INFORMATION ON YOUR

HEDICARE BENEFITS CONTACT YOUR SOCIAL SECURITY OFFICE OR THE

HEALTH CARE FINANCING ADMINISTRATION. FOR INFORMATION ON YOUR
EMEN olicy ONTACT:

[COMPANY OR FOR AN INDIVIDUAL POLICY - NAME OF AGENTI
[ADDRESS/PHONE NUMBER]

(2) Sample Form B - Notice Regarding Replacement:
(To be used by an insurer other than a direct response insurer.)

NOTICE TO APPLICANT REGARDING REPLACEMENT
OF ACCIDENT AND SICKNESS INSURANCE

According to (your application) (information you have
furnished), you intend to lapse or otherwise terminate existing
accident and sickness insurance and replace it with a policy to
be issued by (Company Name) Insurance Compahy. Your new policy
provides Y@ 30 days within which you may decide without cost
whether you desire to keep the policy. For your own
information and protection, you should be aware of and
seriously consider certain factors which may affect the
insurance protection available to you under the new policy.

(1) Health «c¢onditions which you may
presently have (pre-existing
conditions) may not be immediately or
fully covered under the new policy.
This could result in denial or delay of
a claim for benefits under the new
policy, whereas a similar claim might
have been payable under your present
policy.

(2) You may wish to secure the advice of
your present insurer or its agent
regarding the proposed replacement of
your present policy. This is not only
your right, but it is also in your best
interest to make sure you understand
all the relevant factors involved in
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replacing your present coverage,

(3) If, after due consideration, you still
wish to terminate your present policy
and replace it with new coverage, be
certain to truthfully and completely
answer all questions on the application
concerning . your . medical/health
history. Failure to include all
material medical information on an
application may provide a basig for the
company to deny any  future claims and
to refund your premium as though your
policy had never been in force. After
the application has been completed and
before you sign it, reread it carefully
to he certain that all information has
been properly recorded.

The above "Notice to Applicant" was delivered to me on:

{Date)

(Applicant's signature)

KZY//BAMBLE/LEAR/C/ 4 /NBELEE /REdAL AL A/ RERB Y AL WiENY {
T8/ BE/MAdd/ VY / 8/ AL ELL/ L EEPBRBE/ INpUXEL S Y

NOTIZE/T0/KPPLICKNY /REAKRDING / REPLACERENT
PF/ KCLIPENT/ KNB/ BICKNEZ B/ INSYRKNZE

KEdIvdimty / /A [ MY | RAAGBAANYY [ AARELABBREALE/ / 808/ / iV é
MY RLANEAY /Bl /LREARA/ LD/ AODEE/ A/ [Nl ioe /e Yl e / ¢ L 8Y T Rd
AZRLAERY. / ARB/ BALKOESE! AEAVAMCR /dodd /Y EPYadd /TN /AILR/ERE/ pBL i o
AELINELAA/ RS SALER/ LELBARS B/ /ALY NS /DU (A / TERBANRY /
XBAY / Bes/ S VVGT /BX IV add / BB/ ABY £/ RALXAL WAINY AL /dy /[ ddd X e
wit}idldt/réﬂl/ﬁ)‘léthét/dlbﬁ/ W/Vddﬂ/!ﬁé/éblltﬂ//ﬁbt/ 7004
R/ ARELARBLALLY [ d/l-"idl#ﬁ 4/ B0/ (990N /B8 / ARAAA/ 1o / B
mzdum/wmw LLALD/ /RATdYS ) WRARRY [ RAY/ /AT REQY / Lhe
iﬁdl‘t’irﬁéé/#idldﬂiﬂ/#Hilﬂlt/t¢/1¢K/iﬁdﬂ/!ﬁd/ﬁéw/tﬂiﬂ/

KLY BEAXER//ddrdiy LdAhg/ / RRLLY/ [ KbL/ [ hAY
PYEEENRYY////RRAR/ [/ / NBYEFEX LB T AE
¢¢maimm/msy/mwmd/xmmwzy/¢r
VYWY [ eBdEXed/ AOORY JLRE / Al /88X XY L
Z‘M#/ddﬂdéﬁ#ﬂﬂiﬂ/dMﬁﬂéM/Mfﬁi/ﬂ!

/E8x/ /4
PELLES £/ RBELAAL/ &Y /EXUYYRY / 1AL/ BABRY
g;;;éym/ /BRLEBYE/ IOOAE/ /YOI Y /BEEEERY
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LZY XBA/ AR/ MV KB/ BALORA! /e /ddYiee /BT
YOIV / DEEEBRE/ /YAJUAEY / A/ /LKA /A ERE
YEJATINY /YRR / AODOLLL [vely Ve / 8f
YRUL/ BLERBIE/ DOALLAL! 1 /AR /Y3 /i / BTy
YBUY [ RLBELL/ RS ARS ALK AT ARY Ak BEEY
LAY BEY /&Y laleed / BALE/ by / AAAEY £Y And
AXL/ MRS XY BAARY ) FRLROAL/ (/YW / K
YEPYALIA/ A DAY /DY EEENY S EBAEL AR S

L3y LTB/ DA/ ABEALORL/ ALY A/ fANALBLL B
e/ ALLALRERS RO AOA RV /Y / /¥T/ /AR RRY
A/ A RRASAANY Y /o B/ BEALLS VY (Y8
EETWatAY / N0/ [ BEEEEALS /88Xy / / Bnd
LEBYALE/ AL/ WAKK/ AN /SN vaqd / /Y AQ / Y RE
oY/ 6L/ AN /ABBLYERY LB/ Ar Nl /¥ 8
1BUY / RER/ PV /AR B8/ /9o /Y /A Y
AULELIPRE/ /AXE/ /AREREL AR/ /EUTTA / /AP
CELLEEYNA L/ | OOALEALNE/ /o0 /M BEY KY EdE R &
Td/ A0S/ /AFPY VALV IL / AN [ LABER/ /AR
BYRLLWLZE/ N LAMY /2 LRI/ AAY /B8 / BbhdEAL
CAVSA VLY / ERELK S N [ AOBANLLARALN/ [ Erd
RELLE/ AR /L LARBANY/ ot/ / AR/ NOOLEEET
WEERIA/ AN/ /YyS /L7 A/ /oo oy Vot / 1 8
KBY / AR, [ AR/ S AR,/ /Y / 18 / ARY
PARY / REQLLALS DAARLAR/ Mo Noael /YT / By
AL/ YNE/ BBBY IEAY IR L

//////////////////////////////////////////////////////
SIPIEIIIEIIEIII 110007777707 77777777XRBRBRRE7RARE

AUTH: 33-1-313, 33-22-904, MCA IMP: 33-15-303 &
33-22-901 through 33-22-924, MCA

6.6.513 EFFECTIVE DATE This subchapter Ig&/¢0FdoV¥ve/dn
FEYIMAL Y/ /777982 became effective on January 1, 1989, and
applies to medicare supplement policies issued on or after
January 1, 1989

AUTH: 33-1-313, 33-22-904, MCA IMP: 33-15-303 &
33-22-901 through 33-22-924, MCA

3. The text of the proposed new rules is as follows:

RULE I STANDARDS FQR FACILITATING COMPARISON AMONG
POLICIES (1) Every medicare supplement insurance policy or
certificate and every application shall identify separately the
amount of premium for:

Ta]  The basic minimum standards coverage portion of the
policy or cértificate.” Such coverade shall be the minimum
coverage required to meet the state's minimum standards for
medicare supplement insurance and shall not include coverage
¥6T the Part A deductible amount.

“{B} Tach additional coverage or benefit modification, and

(c¢) The combined total benefits under the policy or
certificate, Such premiums and subpremiums shall be set forth
in _a conspicuous ahd easily undersfandable manner, and_ shall
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also be provided to all prospective insureds prior to the
insurer's acceptance of an application,

(2} ~Each entity marketing Medicare supplement insurance
shall provide to each prospective applicant or enrollee for
medicare supplement insurance prior to accepting an application
or_enrollment 1ts ratio of complalnts to persons insured under
the policy form being marketed and its ratio of complaints to
persons_insured under all medicare supplement insurance policy
forms combined. The complaint ratios shall be provided on a
Orm_prescribed by the commigsioner and calculated in such a
manner as 1s provided on the form.

AUTH: 33-1-313, 33-22-904, MCA IMP: 33-15-303 & 33-22-901
through 33-22-924, MCA

RULE II STANDARDS FOR CLAIMS PAYMENT (1) Every entity
providing medicare sugglement policies must comply with all
provisiong of section 1 of the Omnibus Budget Reconciliation
Act of 1987 (P.L.” 100-2073].

{2} Compliance with the requirements set forth in

subgection 1 above must be certified on the medicare
supplement Iinsurance experience reporting form.

AUTH: 33-1-313, 33-22-904, MCA IMP: 33-15-303 & 33-22-901
through 33-22-924, MCA

RULE III PILING REQUIREMENTS FOR QUT-OF-STATE GROUP
POLICIES (1} Every insurer providing dgroup medicare
supplement insurance benefits to a resident of this state
pursuant to. ARM 6.6.503 shall file a copy of the master policy
and any certificate used In this state in accordance with the
filing requirements and procedures applicable to group medicare
supplement policies issued in this state; provided, however,
that no insurer shall be required to make a filing earlier than
J0 days after insurance was provided to a resident of this
state under a master policy 1ssued for delivery outside this
state.’

AUTH: 33-1-313, 33-22-904, MCA - IMP: 33-15-303 & 33-22-901
through 33-22-924, MCA

RULE IV PROHIBITED COMPENSATION ARRANGEMENTS (1) No
entity shall provide compensation to its agents or other
producers that 1s greater than the renewal compensation that
would have been paid on an existing policy if the existing
policy is replaced by another policy with the same insurer and
the new policy benefits are substantially similar to the
benefits under the old policy and the old policy was issued by
the same insurer or insurance group.

AUTH: 33-1-313, 33-22-904, MCA IMP:  33-15-303 & 33-22-901
through 33-22-924, MCA

RULE V FILING REQUIREMENTS FOR ADVERTISING (1) Every
insurer, health care service plan or othef entity providing
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medjcare supplement insurance or benefits in this state sghall
provide to the commissioner a copy of any medicare supplement
advertisement Intended for use 1in this state whether through
written, radio or television medjum for review by the
commissioner to the extent it may be required under state law.
Each advertisement shall comply with all applicable laws and
rules of this state.

AUTH: 33-]1-313, 33-22-904, MCA IMP: 33-15-303 & 33-22-90)
through 33-22-924, MCA

RULE VI STANDARDS FOR MARKETING (1) Every insurer,
health care service plan or other entity marketing medicare
supplement insurance coverage 1in this state, directly or
through 1ts producers, shall:

(aJ” Establish marketing procedures to assure that any
comparison of policies by its agents or other producers will be
fair and accurate.

(b) Establish marketing procedures to assure excegsive
insurance 18 not sold or 1ssued.

[c) Display prominently on the first page of the policy
and Erominentfg'in ang solicitation the following language:

B T 5 policy may not cover a of the costs
associated with medical care incurred by the buyer during the
period of coverage. The buyer Is advised to review carefully
all policy limitations found on page .

{d)  Ingquire and othérwise make every reasonable effort to
identify whether a prospective applicant or enrollee for
medicare supplement insurance already has health or disability
insurance and the types and amounts of any such insurance.

{é] Every insurer or entlity marketing medicare supplement
insurance shall establish auditable procedures for verifying
compliance with subsection {1}.

{2) In recommending the purchase of any accident and
health, health service or long-term care policy to any consumer
over age 65, or medlcare supplement policy to any consumer, an
agent or producer shall have reasonable grounds at the time of
sale for believing that the Trecommendatlon is suitable for the
consumer and shall make reasonable ingquiries to determine
suitability. The sultabillty of a recommended purchase of
insurance will be determined by examination of the totallty of
the particular consumer's cilrcumstances, including, but not
limited to, the following:

{a]” The consumer's {ncome and assets;

{b] The consumer's need for Insurance at the time of
sale; and

[=] The values, benefits, and costs of the consumer's
existing Insurance program, If any, when compareq to the
values, benefits and costs of the recommended policy or

olicies.

(3] The following acts and practices are prohibited:

{a) " Misrepresentation and talse information, Knowingly
making, issuing, disseminating, cltculating or placing before
the public, or causing directly or indirectly to be made,
issued, disseminated, circulated, or placed betore the public
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any estimate, illustration, circular, statement, advertisement,
sales presentation or comparison containing any assertion,
representation, or statement which iIs untrue, deceptive, or
misleading.

Twisting. Knowingly making any misleading
representation or incomplete or fraudulent comparison of any
insurance policies or insurers for the purpose of inducing, or
tending to induce, any person to lapse, forfeit, surrender,
terminate, retalin, pledge, assign, borrow on, or convert any
insurance policy or to take out a policy of insurance in
another insurer. :

{c) Excessive insurance, Issuing a medicare supplement
or health or disabillty insurance policy to an individual or
issulng a certificate of such insurance to a member of a group
under a mass marketed group policy when the Insurer or entity
Issuing the Insurance knew or, based on 1ts records and
marketing procedures, should have known that such ingurance was
excessive. Insurance shall be considered excessive if:

{1}] The coverage, when combined with coverage already in
force, would result in suybstantial duplication of coverage.

{ii) The coverage, when combined with basic medical
expense coverage already in force, would provide for medical
expense reIateé beneflts of more than 100% of covered medical
expenses and such medical expense benefits account for more
than 20% of the policy premium.

{ii1) The coverage, when combined with coverage already
in force, would result In Ewo ot more policies which do not
provide medical expense benefits of a general and comprehensive
nature and would result In a combined premium for all such
policles which a competent producer or insurer should know is
at least approximately sufficient to purchase a policy which
does not provide medical expense benefits of a general and
comprehenaive nature including substantially similar beneflits
for Tosses covered under the Iimited benefit policies.

{d) High pressure tactics, Employing any method of
marketing having the effect of or tending to induce the
purchase of insurance through force, fright, threat whether
eXplicit or Implled, or undue pressure to purchase or recommend
the purchase of Insurance.

{e) Cold Téad advertising. Making use directly or
indirectly of any method of marketing which fails to disclose
in~ a conspicuougs manner that a purpose of the method of
marketing 1s solic{tation of Insurance and that contact will be
made by an 1nsurance agent, insurance producer, or 1lnsurance

company.

AUTH: 33-1-313, 33-22-904, MCA IMP: 33-15-303 & 33-22-901
. through 33-22-924, MCA

RULE VII REFUND OF PREMIUMS REQUIRED (1) Every insurer,
health care service plan or other entity providing medicare
supplement insurance coverage ln this state which i1s determined
to be in violation of any provision of (Rule VI) of this
requlation shall, in addition to any other applicable penalties
for violations of the insirance code, at the oOption of tThe
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policyholder or certificate holder, either promptly pay any and
all claims properly made under the terms of the policy or
contract, or promptly refund all premiums Including any pollcy
fees pald by the policyholder or enrollee from the time the
violation occurred or from the time of the most recent claim
payment. The policyholder may elect to receive such refund at
any time the policy is jin force, The lnsurer or other entity
providing the coverage may terminate the policy or contract
upon payment of a refund pursuant to this seéction. This
section applies only to policies and contracts for which a
violation of (Rule VI] occurred.

AUTH: 33-1-313, 33-22-904, MCA IMP: 33-15-303 & 33-22-901
through 33-22-924, MCA

RULE VIII REPORTING OF MULTIPLE POLICIES (1) Every
insurer, health care service plan or other entity providing
medicare supplement 1nsurance coverage 1in this state shall
report annually to the commissioner no later than June 30 on a
form prescribed by the commissioner:

{a) The names and policy numbers for every individual
resident of this state Tor which the Insurer or entity has .in
force more than one medicare supplement insurance policy.

{h)~ The nameés, policy numbers and types of policy for
every individual Medicare eligible resident of this staté for
which the insurer or entity has in Force more than Z health,
accident, or disability insurance policies,

{e¢7 A summary of the informatiIon contained in subsections
(1) and (27.

AUTH: 33-1-313, 33-22-904, MCA IMP: 33-15-303 & 33-22-901
through 33-22-924, MCA .

4. The amendments to ARM 6.6.506 through 6.6.511 and
6.6.513 are necessary in order to carry out changes in the
federal Medicare Catastrophic Coverage Act of 1988 with respect
to medicare supplement insurance coverage. As of January 1,
1989, the federal law has applied to insurers that provide
Medicare supplement insurance. The new rules set minimum
standards for such insurance and implement the National
Association of Insurance Commissioners' model requlation
governing minimum standards for medicare supplement insurance.
The new rules amend existing rules that apply requirements and
standards to insurers providing medicare supplement coverage.
The existing rules will be amended because they no longer
conform to federal requirements for medicare supplement
insurance. The new rules include requitements for advertising
and a buyer's guide, and requirements that medicare
supplemental coverage must not be duplicative of medicare
coverage, that insurers must adjust premiums in order to
produce appropriate loss ratios, that insurers must file such
adjustments with the commissioner, that insurers must give
notice of modification of medicare supplement insurance and
that insurers must file related advertising with the
commissioner for review and approval. The purpose of these
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rules is to provide for the standardization of coverage and
simplification of terms and benefits of medicare supplement
policies; to facilitate public understanding and comparison of
such policies; to eliminate provisions contained in such
policies which may be misleading or confusing in connection
with the purchase of such policies or with the settlement of
¢laims; and to provide for full disclosures in the sale of
accident and sickness insurance coverages to persons eligible
for medicare by reason of age.

5. Interested persons may present oral or written
comments at the hearing. Written comments may also be
submitted to David Barnhill, State Auditor's Office, P.0. Box
4009, Helena, Montana, 59604, before September 15, 1989,

6., David Barnhill has been designated to preside over and
conduct the hearing,

State Auditor 3
Commissioner Insurance

Certified to the Secretary of State this 7th day of August, 1989
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STATE OF MONTANA
DEPARTMENT QOF COMMERCE
BEFORE THE BOARD OF COSMETOLOGISTS

NOTICE OF PROPOSED AMENDMENT
OF 8.14.814 FEES, INITIAL,
RENEWAL, PENALTY AND REFUND

In the matter of the proposed |}
)
)
) FEES, 8.14,816 SALONS -
)
)
)

amendment of rules pertaining
to galons and fees

COSMETOLOGICAL/MANICURING
AND 8.14.1010 FEES, INITIAL,
RENEWAL, PENALTY AND REFUNDS

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On September 16, 1989, the Board of Cosmetologists
proposes to amend the above-stated rules.

2. The proposed amendment of 8.14.814 will read as
follows: (new matter underlined, deleted matter interlined)
{full text of the rule is located at pages 8-435 and 8-436,
Administrative Rules of Montana)

"6.14,814 FEES, INITIAL, RENEWAL, PENALTY AND REFUND
FEES (1) through (1){b) will remain the same.

{2) Temporary license fee for cosmetologists shall be
5368708 §5.00.

(3) The cosmetology examination fee shall be 520.00,

p R

(4) Examination to teach shall be 5100,00, plus $25+84
$15,00 instructor license fee.

¢853--Fbtnerant-processing-ticense-fee-shati-be-530:80-
pins-55-A0-manager-operator-ticense-fees

(6) will remain the same but will be renumbered (5).

€73 (6) Duplicate license fee shall be 56+88 $5.00.

(81 and (9) will remain the same but will be renumbered
(7)Y and (8).

+38+ (9) Manager-operator and manicurist license fee
shall be 525+88 §10.00,

¢33 (10) All salon license fees shall be $25+06 $15.00.

€2+ (11) Basic school license fee shall he 5300:09
$50,00.

€133 (12) Advance training school license fee shall be

tt43 (13) Teacher training unit school license fee shall
be 575:80 §$25.00 plus basic school license fee.

£+8+ (14) All manager/operator and school licenses will
expire on December 31 of each year and-must-be-renewed-on-er
before-BDeeember-3+. All salon licenses will expire on July 1
of each year.

(16) and (17) will remain the same but will be renumbered
(13) and (16}

t18+--Renewal-requesta-postmarked-on-or-befare-pecember
3t-witi-be-considared-recetved-on-Becember-31;-provided-fee
amount-tu-esrrect-and-renewat-request-its-compiatad-properiys
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(19) through (21) will remain the same but will be
renumbered (17) through (19),

+22+ (20) Manicurists examination fee shall be $40,00
plug $25:00 $10.00 license fee.

€233 (21) Electrology examination fee shall be $100.00
plus 525+00 $10,00 license fee.

Auth: Sec. 37-1-134, 37-31-203, 37-31-323, MCA; IMP,
Sec. 37-31-301, 37-31-302, 37-31-303, 37-31-304, 37-31-306,
37-37-307, 37-31-312, 37-31-321, 37-31-322, 37-31-323,
37-32-304, 37-32-305, 37-32-306, MCA

REASON: The deletion of the fees related to itinerant
practitioners is being proposed because the practice act does
not recognize itinerant cosmetologists. Fee reductions are
being proposed to reflect experienced program area costs. The
change in license renewal dates is being proposed to spread
out staff work load and program revenue over the course of the
calendar year.

3. The proposed amendment of 8.14.816 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule i8 located at pages 8-436 and 8-437,
Administrative Rules of Montana)

"8.14.816 SALONS - COSMETOLOGICAL/MANICURING

(1) through (6) will remain the same.

tai--Cosmetology-or-manicurist-satons-housed-in-a
muiti-purpose-building-are-required-te- be-eempiebr}y separate
from-other-established-businessess

(7) through (14) will remain the same.”

Auth: Sec., 37-1-131, 37-31-203, MCA; IMP, Sec.
37-31-204, 37-31-301, 37-31-302, 37-31-312, MCA

REASON: This amendment is being proposed because the Board
feels the provision proposed for deletion is archaic, unduly
restricts development of new businesses, and no longer serves
any meaningful sanitary purpose.

4, The proposed amendment of 8.14.1010 will read
as follows: (new matter underlined, deleted matter
interlined) (full text of the rule is located at page 8-461,
Administrative Rules of Montana)

"8.14.1010 FEES, INITIAL, RENEWAL, PENALTY AND REFUNDS

(1) will remain the same.

ta)--Appiication-fee-for-ticensing-or-examinationy-shati
be-525:00-¢n-addition-teo-any-other-ticense-or-examination-feer

(b} through (2)(j) remain the same but will be renumbered

Aauth: Sec. 37-1-134, 37-32-201, MCA; IMP, Sec. 37-1-134,
37-32-304, 37-32-305, McA

REASON: This fee is being proposed for deletion because
program area costs for processing applications, administering
examinations and issuing licenses are adequately covered by
the fees imposed by ARM B.14.1010(1)(d), (e) and (f).
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5. Interested persong may submit their data, views or
arguments concerning the proposed amendments in writing to the
Board of Cosmetologists, 1424 - 9th Avenue, llelena, Montana
59620-0407, no later than September 14, 1989,

6. If a person who is directly affected by the proposed
amendments wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
comments he has to the Board of Cosmetologists, 1424 - 9th
Avenue, Helena, Montana 59620-0407, no later than September
14, 1989.

7. If the board receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever
is less, of those persons who are directly affected by the
propoged amendments, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will
be directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 580 based on the
5800 licensees in Montana.

BOARD OF COSMETOLOGISTS
MARY BROWN, PRESIDENT

~
BY:

MI@ZHAEL L. LETSON, DIRECTOR
DEZPARTMENT OF COMMERCE

Certified to the Secretary of State, August 7, 1989.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF DENTISTRY

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON

adoption of a new rule pertain- ) THE PROPOSED ADOPTION OF

ing to partial dentures ) NEW RULE I. PRIOR REFERRAL
} FOR PARTIAL DENTURES

TO: All Interested Persons:

1. On September 13, 1989, at 1:00, p.m., a public
hearing will be held in the downstairs conference room of the
Department of Commerce building, 1424 - 9th Avenue, Helena,
Montana, to consider the adoption of the above-stated rule.

2. The proposed new rule will read as follows:

"I.__PRIOR REFERRAL_FOR PARTIAL DENTURES (1) The Board
of Dentistry interprets 37-29-403(1)(b), MCA, to mean that
all partial denture patients shall be referred to a dentist to
determine what is needed prior to the denturist starting his
services."

Auth: This rule is advisory only but may be a correct
interpretation of the law, Sec. 37-1-131, 37-29-201, MCA; IMP,
Sec. 37-29-403, MCA

REASON: A long-standing difference of opinion between
dentists and denturists has made it necessary for the Board

to address by interpretive rule procedures making and fitting
partial dentures. Some parties believe the phrase "as needed”
in subsection 37-29-403(1)(b), MCA, requires a referral to

a dentist only when the denturist believes it is needed.
However, other parties, including the Board, believe that the
initial recitals in section 37-29-403(1), MCA, and the phrase
"as needed" require a prior referral to a dentist so that the
dentist may evaluate the need for additional care prior to the
construction and insertion of partial dentures.

3. Interested persong may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Dentistry, 1424 - 9th Avenue, Helena, Montana 59620-0407, no
later than September 14, 1989,

4. Patricia I. England, attormney, of Helena, Montana,
has been designated to preside over and conduct the hearing.

BOARD OF DENTISTRY
ROBERT COTNER, DDS, PRESIDENT

f/u//@&

AEL L. LETSON, DIRECTOR
D ARTMENT OF COMMERCE

Certified to the Secretary of State, August 7, 1989,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF DENTISTRY

In the matter of the proposed ) NOTICE OF PUBLIC IEARING ON
amendment of rules pertaining ) THE PROPOSED AMENDMENT OF
to permits and examinations ) 8.16.402 EXAMINATION,
) 8.16.605 EXAMINATION AND
) 8.16.902 PERMIT REQUIRED FOR
) ADMINISTRATION OR FACILITY

TO: All Interested Persons:

1. On September 13, 1989, at 1:00, p.m., a public
hearing will be held in the downstairs conference room of the
Department of Commerce building, 1424 - 9th Avenhue, Helena,
Montana, to consider the amendment of the above-stated rules.

2. The proposed amendment of 8.16.402 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-503 and 8-504,
Administrative Rules of Montana)

"8,16.402 EXAMINATION (1) through (6) will remain the
same.

(7) The board accepts, in satisfaction of the practical
part, successful completion of an examination administered by
the western regional examining board, after June 1979. The
examination results of the western regional examining board
for_a dentist_in general practice shall be valid for a period
of 3 5 years from the date of successful completion of the
examination. The results of the western regional examining
board shall be valid for a period of 10 years from the date of
successful completion of the examination if the dentist is a
board certified specialist,

(8) will remain the same.

(a) certificate of successful completion of the western
regional examining board clinical examinationy-within-the-tast
3-years;

(b) through (f) will remain the same."”

Auth: Sec. 37-1-131, 37-4-205, 37-4-301, MCA; IMP, Sec.
37-4-301, MCA

REASON: This proposed amendment extends acceptance time of
clinical test results from three years to five or ten years,
Most other states in the western regional accept the clinical
test results for a general dentist for a period of five years.
Adoption of this amendment will make Montana requirements

consistent with other states.

Since Montana does not license in dental specialties,

a ten-year acceptance period for a specialist will more
appropriately allow dentists_to become trained in a specialty
field prior to seeking licensure in Montana. This proposed
amendment should attract more specialists to the state of
Montana.
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3. The proposed amendment of 8.16.605 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-511 and 8-512,
Administrative Rules of Montana)

"8.16.605 EXAMINATION (1) through (5) will remain the
same .

(6) The board accepts, in satisfaction of the practical
part, successful completion of an examination administered by
the western regional examining board, after June 1979. The
examination results of the western regional examining board
shall be valid for a period of 3 5 years from the date of
succegsful completion of the examination.

(7) will remain the same.

{a) certificate of successful completion of the western
regional examining board clinical examinationr-within-the-tast
3-years;

(b) through (f) will remain the same.”

Auth: Sec. 37-1-131, 37-4-205, 37-4-402, MCA; IMP, Sec.
37-4-402, MCA .

REASON: This proposed amendment extends acceptance time of
clinical test results from three years to five years. Most
other states in the western regional accept the clinical test
results for a period of five years. Therefore, this proposed
amendment will establish acceptance gtandards equivalent to
other sister states.

4. The proposed amendment of 8.16.902 will read
as follows: (new matter underlined, deleted matter
interlined) (full text of the rule is located at page 8-529,
Administrative Rules of Montana)

"8.16.902 PERMIT REQUIRED FOR ADMINISTRATION OR FACILITY

(1) and (2) will remain the same.

(3) the owner-of dentigt operating in the facility in
which general anesthesia or cons¢ious sedation is employed
during dental procedures must hold a valid permit issued by
the board upon finding the facility to meet the standards in
ARM 8.,16.905. The fee for a facility permit is the inspection
or reinspection fee provided in ARM 8.16.908.

(4) and (5) will remain the same.”

Auth: Sec. 37-1-131, 37-4-205, 37-4-401, 37-4-511, MCA;
IMP, Sec. 37-4-401, 37-4-511, MCA

REASON: The Board of Dentistry is empowered with regulatory
authority only over licensed dentists, dental hygienists and
denturists. A person not licensed in dentistry may be an
owner of a dental facility; however, only a licensed dentist
may possess a general anesthesia permit or conscious sedation
pernit. Therefore, this proposed amendment clarifies that
the dentist is the responsible party in all facilities where
dental anesthesia is being administered.
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5. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Dentistry, 1424 - 9th Avenue, Helena, Montana, 59620-0407, no
later than September 14, 1989.

6. Patricia 1. England, attorney, of Helena, Montapa,
has been designated to preside over and conduct the hearing.

BOARD OF DENTISTRY
ROBERT COTNER, DDS, PRESIDENT

w Tt/

MICHAEL L. LETSON, DIRECTOR
DEFLARTMENT OF COMMERCE

Certified to the Secretary of State, August 7, 1989.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF HEARING AID DISPENSERS

NOTICE OF PUBLIC [IEARING ON
THE PROPOSED AMENDMENT

OF 8.20.401 TRAINEESHIP
REQUIREMENTS AND STANDARDS,
8.20.402 FEES, B8.20.405
NOTIFICATION OF ADDRESS
CHANGE, 8.20.407 RECORD
RETENTION, 8.20.408 CODE OF
ETHICS, 8.20.411 DISCI-
PLINARY ACTIONS - FINES;
REPEAL OF 8.20.410 HEARINGS;
AND THE ADOPTION OF NEW
RULE I. MINIMUM TESTING

AND RECORDING PROCEDURES

In the matter of the proposed
amendment of rules pertaining
to traineeship, fees, address
change, record retention,
ethics, disciplinary actions;
repeal of a rule pertaining
to hearings; and the adoption
of a new rule pertaining to
testing procedures

TO: All Interested Persons:

The notice of proposed agency action published in the
1989 Montana Administrative Register on June 15, 1989, is
amended as follows because the Board received 17 individual
requests for a public hearing (more than 10% of licensees
affected),

1. On Friday, September 22, 1989, at 9:00 a.m., a public
hearing will be held in the downstairs conference room of the
Department of Commerce building, 1424 - 9th Avenue, Helena,
Montana, to consider the amendment, repeal and adoption of the
above-stated rules.

2. The rules as proposed to be amended, repealed and
adopted and the reasons therefore can be found on page 694 of
the 1989 Montana Administrative Register, issue number 11.

3. Interested parties may submit their data, views
or arguments either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to the
Board of Hearing Aid Dispensers, 1424 - 9th Avenue, Helena,
Montana 59620-0407, no later. than September 22, 1989.

4. Geoffrey L. Brazier, attorney, of Helena, Montana,
has been designated to preside over and conduct the hearing.

BOARD OF HEARING ATID DISPENSERS

WAL L

MJCHAEL L. LETSON, DIRECTOR
PARTMENT OF COMMERCE

Certified to the Secretary of State August 7, 1989.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE TUE BUILDING CODES BUREAU

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment. of a rule pertaining ) OF 8.70.104 INCORPORATION BY
to the model energy code ) REFERENCE OF THE MODEL

) ENERGY CODE
NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On September 16, 1989, the Building Codes Bureau
proposes to amend the above-stated rule.

2. The Bureau proposed amendment of this rule in the
Notice of Public Hearing published at page 2611, 1988 Montana
Administrative Register, issue number 24. There were no
negative comments received with regard to this amendment at
that hearing. Adoption of this amendment was postponed to
allow review of future direction concerning energy codes in
Montana.

3. The proposed amendment will read as follows and is
the same as appeared in the original notice: (new matter
underlined, deleted matter interlined) (full text of the rulée
is located at page 8-1996, Administrative Rules of Montana)

"8,70.104 INCORPORATION BY REFERENCE OF THE MODEL ENERGY
CODE (1) The building codes bureau of the department of
commerce adopts and incorporates by reference herein the Model
Energy Code, ¥5%83 1986 Edition with the following echanger
amendments thereto:

(a) will remain the same,

(b)_ Section 105.2, Approvals Reguired, is deleted in_its
entirety when the code is used by the building codes bureau
of the department of commerce. It remains_undeleted and
available for use for certified local governments using the
code.

(c)__Section 502,1.1, is_amended to read as follows:
“"The stated U value of any agsembly such as_roof/ceiling,
wall or floor may be increased and the U value for other

components decreased, provided that the total heat_gain or
loss _for the entire building envelope does not_exceed the
total resulting from conformance to the U valueg specified in
Tables Nos. 5-1 and 5-2. For Group R buildings_regulated_by
Section 502.,2. Figure No. 11 may be used to determine a_lower
U_ _value for the roof/ceiling_assembly when the U value of
the wall does not conform to the U value specified in Table
No, 5-1." The following building component R values represent
minimum levels of insulation to be provided in Group R
buildings in Montana.

Component R Value
ceiling 38
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walls 19*
floors over unheated space 19
glab 6
door 2

Windows shall be at least double glazed.
*Lesser R value may be allowed for log building walls.

(2) will remain the same.

(3) The Model Energy Code, 1986 Edition, is a nationally
recoqnized model code for energy efficient construction of
buildings. A copy of the Model Energy Code, 1986 Edition can
be obtained from the Building Codes Bureau, Capitol Station,
Helena, Montana_ 59620 at cost plus postadge and_handling., A
copy may also be obtained by writing to CABO, 5203 Leesburg
Pike, Falls Church, Virginia 22041."

Auth: Sec. 50-60-203, MCA; IMP, Sec. 50-60-201,
50-60-203, Mca

REASON: The bureau is proposing these amendments to the rules
to keep the state standard current with modern technology

by adopting energy codes that are cost effective and energy
efficient as required by sections 50-60-201(2), (5) and (6),
MCA.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to Mr.
James Brown, Bureau Chief, Building Codes Bureau, Department
of Commerce, Capitol Station, Helena, Montana 59620, no later
than September 14, 1989.

4. If a person who is directly affected by the proposed
amendment wishes to express his data, views or arguments
orally or in writing at a public hearing. he must make written
request for a hearing and submit the request along with any
comments he has to Mr. James Brown, Bureau Chief, Building
Codes Bureau, Department of Commerce, Capitol Station, lelena,
Montana 59620, no later than September 14, 1989.

5. If the Bureau recejves requests for a public hearing
on the proposed amendment from either 10% or 25, whichever
is less, of those persons who are directly affected by the
proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will
be directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register.

BUILDING CODES BUREAU
JAMES BROWN, BUREAU CHIEF

/ t/

BY: ltéflé:tf"
MIPAAEL L. LETSON, DIRECTOR
DFPARTMENT OF COMMERCE

Certified to the Secretary of State, August 7, 1989,
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PUBLIC HEARING ON PROPOSED
amendment of Gifted and ) AMENDMENT OF ARM 10.55.804,
Talented, Experience } GIFTED AND TALENTED, ARM 10.57.204,

Verification and Class 3) EXPERIENCE VERIFICATION AND
Administrative Certifi- )} ARM 10,57.403, CLASS 3 ADMINISTRA-
cate ) TIVE CERTIFICATE

TO: All Interested Persons

1. On September 14, 1989, at 3:00 P.M., or as soon
thereafter as it may be heard, a public hearing will be held
in Room 303, Workmen's Compensation Building, 5 South Last
Chance Gulch, Helena, Montana, in the matter of the amendment
of ARM 10.55.804, Gifted and Talented, ARM 10,57.204,
Experience verification and ARM 10.57.403, Class 3
Administrative Certificate,

2. The rules as proposed to be amended provide as
follows:

10.55.804 GIFTED AND TALENTED (1) For those schools
which elect to provide a Gifted and Talented FProgram, B
beginning 7/1/92 the school shall make an identifiable effort
to provide educational services to gifted and talented
students which are commensurate with their needs and foster a
positive self-image.

{2) through (2)(f) remain the same.

AUTH: Sec. 20-2-~114 MCA

IMP: Sec. 20-2-121 MCA

3. The board is proposing this amendment to eliminate
what appears to be a conflict between the rule and present
law.

10.57.204 EXPERIENCE VERIFICATION (1) through (6) remain
the same. i

(7) Beginning with those certificates that expire in
1990, instructional aide experience may be considered for
renewal 1f the following conditions are met:

{a) The Iindividual must hold & Vvalid Montana teaching
certificate when the experience 15 acquired.

“(b) The experience must be within the K-12 structure,

TcY Tt must be verified by _ the _ appropriate
adminlstrative sUpervisor as an_instructional experience.
Instructional "aide experience 1s defined as experience
utilizing the course of Iinstruction 'prescribed by~ the
trustees under an employment agreement of at least 100 days
full-time equivalent (600 hours] in any one Iinstructional

eat,

{d) This experience will apply toward renewal only. It
cannot be used Tor Thitial certification or ancther class or
endorsement for which teaching experlence 1s required.

{e) Non-instructional aide experience will not apply
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toward renewal,

AUTH: Sec, 20-4-102 MCA

IMP: Sec. 20-4-103 MCA

4, The board is proposing the amendment to the rule to
address a growing problem in teacher certification and to set
criteria for the application of instructional teacher aide
experience to renewal certification.

10.57.,403 CLASS 3 ADMINISTRATIVE CERTIFICATE (1) through
(8) remain the same.

(9) Supervisor endorsement: This administrative
endorsement is issued in specific fields such as math, music,
special education, and guidance and counseling, or in general
areas such as elementary education, secondary education and
curriculum development, This endorsement may be issued to
applicants who submit acceptable evidence of successful
completion, at an accredited institution of higher learning,
of a master's degree or the appropriate professional programs
for the general areas endorsement, The applicant must meet
eligibility regquirements for a class 1 or class 2 teaching
certificate endorsed in the field of specialization.

(10) The professional training required for this
endorsement must include a graduate course in school law
teffective-dhriy;--1983)r and 15 graduate guarter (10 semester)
credits in supervision, curriculum and methods in the fields
to be endorsed. (Repealed July 1, 1991) Effective July 1,
1991, the following professional training will be required:

{a] at least 21 graduate quarter (14 semester] credits
in education or the equivalent to include:

1) general school administration,

7ii) —administratlion in the special area to be endorsed,
{ii1) supervision of instruction/evaluation,

(iv) school finance and

(V) schoOl law.

{b) a supervised practicum/internship {minimum of 6
quarter credits or appropriate waiver. 1The recommendation of
the appropriate official(s) iIs required.

AUTH: Sec. 20-4-102 MCA

IMP: Sec. 20-4-106, Sec. 20-4-106(1)(c), Sec. 20-4-108
MCA

5. The board is proposing this amendment to address a
concern that special education administrators do not have the
necessary background in school administration.

6. Interested persons may present their data, views ot
arguments either orally or in writing to Alan Nicholson,
Chairperson of the Board of Public Education, 33 South Last
Chance Gulch, Helena, Montana 59620, no later than September
14, 1989,

7. "Alan Nicholson, Chairperson, and Claudette Morton,
Executive Secretary to the Board of Public Education, 33
South Last Chance Gulch, Helena, Montana, have been
designated to preside over and conduct the hearing.
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“ 7 ,
/ i
AN NICHOLSON, CHAIRPERSON
BOARD OF PYBLIC EDUCATION

/

Certified to the Secretary of State August 7, 1989,
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA
In the matter of the proposed ) NOTICE OF PUBLIC HEARING
repeal of ARM 16.45.101 and ) ON THE PROPOSED REPEAL OF
16.45.102 and the adoption of new ) ARM 16.45.101 AND
rules I through LXIII relating to ) 16.45.102 AND THE ADOPTION
underground storage tanks and ) OF NEW RULES I THROUGH
reimbursement for petroleum ) LXIII RELATING TO UNDER-
storage tank release clean ups ) GROUND STORAGE TANKS AND
REIMBURSEMENT FOR
PETROLEUM STORAGE TANK
RELEASE CLEAN UPS
(Underground Storage Tanks)
To: All Interested Persons

1. On September 7, 1989, at 9:30 a.m., a public hearing
will be held in Room C-209 of the Cogswell Building, 1400
Broadway, Helena, Montana to consider the repeal of ARM
16.45.101 and 16.45.102 and the adoption of new rules relating
to underground storage tanks.

2. The rules proposed to be repealed can be found on
pages 16-4311 through 16-4313 of the Administrative Rules of
Montana. The Department proposes the repeal as part of a com-
plete revision of its rules governing underground storage
tanks. New rules I through LXIII are proposed to replace the
repealed rules.

3. The rules proposed to be adopted provide as follows:

Sub~Chapter 1
Genera) Provisions

RULE I DEFINITIONS For the purposes of this chapter
and unless otherwise provided, the following terms have the
meanings given to them in this =ection and must be used in
conjunction with those definitions in section 75-10-403, MCA.

(1) "Aboveground release" means any release to the sur-
face of the land or to surface water. This includes, but is
not limited to, releases from the aboveground portion of an UST
system or tank system and aboveground releases associated with
overfills and transfer operations as the regulated substances
moves to or from an UST system.

(2) "Aboveground storage tank" or "AST" means any one or
a combination of tanks that is used to contain an accumulation
of petroleum or petroleum products, and the volume of which is
90 percent or more above the surface of the ground.

(3) "Ancillary egquipment" means any devices including,
but not limited to, such devices as piping, £fittings, flanges,
valves, and pumps used ¢to distribute, meter, or control the
flow of regulated substances to and from an UST.

(4) '"Belowground release" means any release to the sub-
surface of the land and to groundwater. This includes, but is
not limited to, releases from the belowground portions of an
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underground storage tank system and belowground releases as-
sociated with overfills and transfer operations as the regu-~
lated substance moves to or from an underground storage tank.

(5) "Beneath the surface of the ground"” means beneath the
ground surface or otherwise covered with earthen materials.

(6) "Cathodic protection" is a technique to prevent cor-
rosion of a metal surface by making that surface the cathode of
an electrochemical cell. For example, a tank system can be
cathodically protected through the application of either gal-
vanic anodes or impressed current.

{7) "Cathodic protection tester" means a person who can
demonstrate an understanding of the principles and measurements
of all common types of cathodic protection systems as applied
to buried or submerged metal piping and tank systems. At a
minimum, such persons must have education and experience in
soll resistivity, stray current, structure-to-soil potential,
and component electrical isolation measurements of buried metal
piping and tank systems.

(8) "CERCLA" means the Comprehensive, Environmental Re~
sponse, Compensation, and Liability Act of 1980, as amended.

(9) "Closure" or "to close" means the process of properly
removing or filling in place an underground storage tank that
is no longer in service. s

(10) "Compatible" means the ability of two or more sub-
stances to maintain their respective physical and chemical
properties upon contact with one another for the design life of
the tank system under conditions likely to be encountered in
the UST.

(11) "Connected piping” means all underground piping
including valves, elbows, joints, flanges, and flexible connec-
tors attached to a tank system through which regulated substan-
ces flow. For the purpose of determining how much piping is
connected to any individual UST system, the piping that joins
two UST systems should be allocated equally between them.

(12) "Consumptive use" with respect to heating oil means
consumed on the premises.
(13) "Corrosion expert" means a person who, by reason of

thorough knowledge of the physical sciences and the principles
of engineering and mathematics acquired by a professional edu-
cation and related practical experience, is qualified to engage
in the practice of corrosion control on buried or submerged
metal piping systems and metal tanks. Such a person must be
accredited or certified as being qualified by the National
Association of Corrosion Engineers or be a registered profes-
sional engineer who has certification or 1licensing that in-
cludes educatjon and experience in corrosion control of buried
or submerged metal piping systems and metal tanks.

(14) "Department" means the department of health and
environmental sciences created by section 2-15-2101, MCA.

(15) "Dielectric material” means a material that does not

conduct direct electrical current. Dielectric coatings are
used to electrically isolate UST systems from the surrounding
soils. Dielectric bushings are used to electrically isolate

portions of the UST system (e.g., tank from piping).
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(16) "Electrical equipment" means underground equipment
that contains dielectric fluid that is necessary for the opera-
tion of equipment such as transformers and buried electrical
cable.

(17) "Excavation zone" means the volume containing the
tank system and backfill material bounded by the ground sur-
face, walls, and floor of the pit and trenches into which the
UST system is placed at the time of installation.

(18) "Existing tank system" means a tank system used to
contain an accumulation of regulated substances or for which
installation has commenced on or before the effective date of
this rule. Installation is considered to have commenced if:

(a) The owner or operator has obtained all federal,
state, and local approvals or permits necessary to begin physi-
cal construction of the site or installation of the tank sys-
tem; and if,

(b} (1) Either a continuous on-site physical construction
or installation program has begun; or,

(ii) The owner or operator has entered into contractual
obligations--which cannot be cancelled or modified without
substantial loss--for physical construction at the site or
installation of the tank system to be completed within a
reasonable time.

(19) "Farm tank" is a tank located on a tract of land
devoted to the production of crops or raising animals, includ-
ing fish, and associated residences and improvements. A farm
tank must be located on the farm property. "Farm" includes
fish hatcheries, rangeland and nurseries with growing opera-
tions.

(20) "Flow-through process tank" is a tank that forms an
integral part of a production process through which there is a
steady, variable, recurring, or intermittent flow of materials
during the operation of the process. Flow-through process
tanks do not include tanks used for the storage of materials
prior to their introduction into the production process or for
the storage of finished products or by-products from the pro-
duction process.

(21) "Free product" refers to a regulated substance that
is present as a non-agueous phase liquid (e.g., liguid not dis-
solved in water).

(22) "Gathering 1lines" means any pipeline, equipment,
facility, or building used in the transportation of oil or gas
during oil or gas production or gathering operations.

(23) "Groundwater" means water below the land surface in
a zone of saturation.

(24) "Hazardous substance UST system” means an under-
ground storage tank system that contains a hazardous substance
defined in section 101(14) of CERCLA (but not including any
substance regulated as a hazardous waste under subtitle C) or
any mixture of such substances and petroleum, and which is not
a petroleum UST system.

(25) "Hazardous waste" means a hazardous waste as defined
by 75-10-403, MCA.

(26) "Heating oil" means petroleum that is No. 1, No, 2,
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No. 4--light, No. 4--heavy, No. S5~-light, No. 5--heavy, and No.
6 technical grades of fuel oil; other residual fuel oils (in-
cluding Navy Special Fuel 0il and Bunker C); and other fuels
when used as substitutes for one of these fuel oils. Heating
oil is typically used in the operation of heating equipment,
boilers, or furnaces.

(27) "Hydraulic lift tank" means a tank holding hydraulic
fluid for a closed-loop mechanical system that uses compressed
air or hydraulic fluid to operate lifts, elevators, and other
similar devices.

(28) "Implementing agency" means an office or program of
a local governmental unit, designated by the department pur-
suant to Rule LVIII, in which the PST or UST system is locat-
ed. Only one local governmental unit may act as an implement-
ing agency for any given PST or UST system.

(29) "Installation™ or "to install" means the placement of
an underground storage tank, including excavation, tank place-
ment, backfilling, and piping of underground pertions of the
underground storage tank that store or convey regulated sub-
stances. Installation also includes repair or modification of
an underground storage tank through such means as tank relining
or the repair or replacement of valves, fillpipes, piping,
vents, or in-tank liquid-level monitoring systems.

(a) The terms do not include:

(i) the process of conducting a precision (tightness)
test to establish the integrity of the underground storage
tank;

(1i) the installation of a leak detection device that is
external to and not attached to the underground storage tank;
or

(iii) the installation and maintenance of a cathodic pro-
tection system.

(30) "Installer"” means an individual who is engaged in the
business of installation or closure of underground storage
tanks.

(31) "tiquid trap" means sumps, well cellars, and other
traps used in association with oil and gas production, gather-
ing, and extraction operations {including gas production
plants), for the purpose of collecting oil, water, and other
liquids. These liquid traps may temporarily collect liquids
for subsequent disposition or reinjection into a production or
pipeline stream, or may collect and separate liquids from a gas
stream.

(32) "Local governmental wunit" means a city, town, or
county.

{33) "Maintenance" means the normal operational upkeep to
prevent an underground storage tank system from releasing
product.

(34) "Motor fuel"” means petroleum or a petroleum-based
substance that is motor gasoline, aviation gasoline, No. 1l or
No. 2 diesel fuel, or any grade of gasohol, and is typically
used in the operation of a motor engine.

(35) "New tank performance standards" includes design,
construction, installation, release detection and compatibility
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standards.

(36) "New tank system" means a tank system that will bhe
used to contain an accumulation of regulated substances and for
which installation has commenced after the effective date of
this rule.

(37) "Noncommercial purposes" with respect to motor fuel
means not for resale.

(38) "On the premises where stored"” with respect to heat-
ing oil means UST systems located on the same property where
the stored heating oil is used.

(39) "Operational life"™ refers to the period beginning
when installation of the tank system has c¢ommenced until the
time the tank system is properly closed under subchapter 7.

(40) "Operator" means:

(a) In the case of an UST system, any person in control
of, or having responsibility for, the daily operation of the
UST system; and

(b) In the case of a PST, for which reimbursement is
being sought £rom the Montana Petroleum Tank Release Cleanup
Fund, an operator as defined in Rule LXI.

(41) "Overfill release" is a release that occurs when a
tank is filled beyond its capacity, resulting in a discharge of
the regulated substance to the environment,

(42) "Owner" means:

{(a) In the case of an UST system in use on November 8,
1984, or brought into use after that date, any person who owns
an UST system used for storage, use, or dispensing of regulated
substances;

{b) In the case of any UST system in use before Novem-
ber 8, 1984, but no longer in use on that date, any person who
owned such UST immediately before the discontinuation of its
use; and

(c) In the case of a PST for which reimbursement is being
sought from the Montana Petroleum Tank Release Cleanup Fund,
an owner as defined in Rule LXI,

(43) "Person" means: ‘

(a) in the case of an UST system, an individual, trust,
firm, joint stock company, Federal agency, corporation, state,
municipality, commission, political subdivision of a state, or
any interstate body. "Person" also includes a consortium, a
joint venture, a commercial entity, and the United States
Government; and

(b) in the case of a PST for which reimbursement is being
sought from the Montana Petroleum Tank Release Cleanup Fund, a
person as defined in Rule LXI.

(44) "Petroleum storage tank" or "PST" means a tank that
contains petroleum or petroleum products and that is:

{a) an underground storage tank as defined in 75-10-403,
MCA;

(b} a storage tank that is situated in an underground
area such as a basement, cellar, mine, draft, shaft, or tunnel;

(c) an aboveground storage tank with a capacity less than
30,000 gallons; or

(d) aboveground pipes associated with tanks under subsec-
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tions (b) and (¢), except that pipelines regulated under the
following laws are excluded:

(1) the Natural Gas Pipeline Safety Act of 1968 (49
U.s.C. 1671, et sedq.);

(ii) the Hazardous Ligquid Pipeline Safety Act of 1979 (49
U.S.C., 2001, et seq.); and

(iii) state law comparable to the provisions of law re-
ferred to in subsections (44)(d)(i) and (ii), if the facility
is intrastate.

(45) ‘"Petroleum UST system"” means an underground storage
tank system that contains petroleum or a mixture of petroleum
with de minimis quantities of other regulated substances. Such
systems include those containing motor fuels, Jet fuels, dis-
tillate fuel oils, residual fuel oils, lubricants, petroleum
solvents, and used oils.

(46) "Pipe" or "Piping" means a hollow cylinder or tubu-
lar conduit that is constructed of non-earthen materials.

(47) "Pipeline facilities (including gathering lines)"
are new and existing pipe rights-of-way and any associated
equipment, facilities, or buildings.

(48) "Public water supply system" means a public water
supply system as defined by section 75-6-107, MCA.

(49) "RCRA" means the federal Resource Conservation-and
Recovery Act of 1986.

(50) "Regulated substance" means a hazardous substance as
defined in section 75-10-602, MCA; or petroleum, including
crude o0il or any fraction thereof, which is liquid at standard
conditions of temperature and pressure (60 degrees F and 14.7
pounds per square inch absolute); does not include a substance
regulated as a hazardous waste under Title 75, chapter 10, part
4, MCA.

(51) "Release" means any spilling, 1leaking, emitting,
discharging, escaping, leaching or disposing from a tank system
into groundwater, surface water or subsurface soils.

(52) "Release detection" means determining whether a
release of a regulated substance has occurred from the tank
system into the environment or into the interstitial space
between the UST system and its secondary barrier or secondary
containment around it.

(53) "Repair" means to restore a tank or UST system com-
ponent that has caused a release of product from the UST sys-
tem.

(54) "Residential tank" is a tank located on property
used primarily for dwelling purposes.

(55) "Safe Drinking Water Act" means the federal Safe
Drinking Water Act, as amended, 42 U.S.C. § 300f et seq. and
implementing regulations in 40 CFR Parts 141 and 142.

(56) "SARA" means the Superfund Amendments and Reauthori-
zation Act of 1986.

{(57) "Septic tank" is a water-tight covered receptacle
designed to receive or process, through 1liquid separation or
biclogical digestion, the sewage discharged from a building
sewer. The effluent from such receptacle is distributed for
disposal through the soil and settled solids and scum from the
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tank are pumped out periodically and hauled to a treatment
facility.

(58) "Storm water or wastewater collection system" means
piping, pumps, conduits, and any other equipment necessary to
collect and transport the flow of surface water run-off result-
ing from precipitation, or domestic, commercial, or industrial
wastewater to and from retention areas or any areas where
treatment is designated to occur. The collection of storm
water and wastewater does not include treatment except where
incidental to conveyance.

(59) “Surface impoundment"” is a natural topographic
depression, man-made excavation, or diked area formed primarily
of earthen materials (although it may be lined with man-made
materials) that is not an injection well.

(60) "Tank" is a stationary device designed to contain an
accumulation of regulated substances and constructed of non-
earthen materials (e.g., concrete, steel, plastic) that provide
structural support.

(61) "Underground area" means an underground room, such
as a basement, cellar, shaft or vault, providing enough space
for physical inspection of the exterior of the tank situated on
or above the surface of the floor.

(62) "Underground release" means any belowground release.

(63) "Upgrade" means the addition or retrofit of some
systems such as cathodic protection, lining, or spill and over-
£fill controls to improve the abllity of an underground storage
tank system to prevent the release of product.

(64) "UST system" or "Tank system" means an underground
storage tank or petroleum storage tank, as appropriate, under-
ground ancillary equipment, and containment system, if any.

(65) "Wastewater treatment tank" means a tank that is
designed to receilve and treat an influent wastewater through
physical, chemical, or biological methods.

AUTH: 75-10-405, MCA; Sec., 10, Ch. 528, L. 1989; IMP
75-10-405, MCA; Sec. 2, Ch. 528, L. 1989

RULE Il _ APPLICABILITY (1) Except as otherwise provided
in subsections (2), (3), (4), (5) and (6) of this rule, this
chapter applies to all owners and operators of UST systems; anhd
to all owners and operators of petroleum storage tanks who seek
or intend to seek reimbursement from the Montana Petroleum
Storage Tank Cleanup Fund. An UST system listed in subsection
(4) or (5) of this rule must comply with Rule IIT.

{(2) Exemptions. This chapter does not apply to the fol-
lowing UST systems:

(a) Any UST system holding hazardous wastes listed or
identified under Subtitle C of the Solid Waste Disposal Act, or
a mixture of such hazardous waste and other regulated substan-
ces.

(b) Any wastewater treatment tank system that is part of
a wastewater treatment facility regulated under section 402 or
307(b) of the Clean wWater Act.

(3) . Exemptions. Subchapters 2, 3, 4, 7, 8, 9, and 10 do
not apply to any of the following types of PSTs and UST sys-
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tems:

(a) Equipment or machinery that contains regulated sub-
stances for operation purposes such as hydraulic 1lift tanks and
electrical equipment tanks;

(b) Any UST system that contains a de minimis concentra-
tion of regulated substances;

(c) Any emergency spill or overflow containment UST sys-
tem that is expeditiously emptied after use;

(d) A storage tank that is situated in an underground
area such as a basement, cellar, mine draft, shaft, or tunnel;

(e) An aboveground storage tank with a capacity less than
30,000 gallons; or

(f) Aboveground pipes associated with tanks under (d) and
(e), except that pipelines regulated under the following laws
are excluded:

(1) The Natural Gas Plpeline Safety Act of 1968 (49
U.S.C., 1671, et seq.);

(ii) The Hazardous Liquid Pipeline Safety Act of 1979 (49
U.S.C. 2001, et seqg.); and

(iii) State law comparable to the provisions of law re-
ferred to in subsection (3)(f)(i) and (ii), if the facility is
intragtate.

(4) Exemptions. Subchapters 2, 3, 4, 5, 6, 8, 9, 10 and
11 do not apply to any of the following types of UST systems:

(a) Wastewater treatment tank systems;

(b) Any UST system containing radiocactive material that
are regulated under the Atomic Energy Act of 1954 (42 U.S.C.
2011 and following); and

(c) Any UST system that is part of an emergency generator
system at nuclear power generation facilities regulated by the
Nuclear Regulatory Commission under 10 CFR Part 50, Appendix A.

(5) Exemptions. Subchapters 2, 3, 4, and 8 do not apply
to any of the following types of UST systems:

(a) Any UST system whose capacity 1ls 110 gallons or less.

{(b) Airport hydrant fuel distribution system; and

(c) UST systems with field-constructed tanks.

(6) Exemptions. Subchapter 8 does not apply to any ‘of
the following types of UST systems:

(a) Farm or residential tank of 1,100 gallons or less
capacity used for storing motor fuel for noncommercial pur-
poses;

(b} Tank used for storing heating o0il for consumptive use
on the premises where stored; and

(c) Underground pipes connected to an aboveground storage
tank.

AUTH: 75-10-405, MCA; Sec. 10, Ch. 528, L. 1989; IMP:
75-10-405, MCA

RULE III TANK STANDARDS FOR EXEMPTED UST SYSTEMS No
person may install an UST system listed in Rule II(4) or (5)
for the purpose of storing regulated substances unless the UST
system (whether of single- or double~wall construction):

(1) Will prevent releases due to corrosion or structural
failure for the operational life of the UST system;
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(2) 1Is cathodically protected against corrosion, con-
structed of noncorrodible material, steel clad with a noncor-
rodible material, or designed in a manner to prevent the re-
lease or threatened release of any stored substance; and

{3) 1Is constructed or lined with material that is com~-
patible with the stored substance.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE IV __ VARIANCES (1) Any person subject to this chap-
ter may request in writing from the department that a variance
from any requirement or procedure of this chapter be granted to
that person if that person requests the approval of an alter-
nate requirement or procedure.

(2) The written request must include the following:

(a) The specific site for which a variance is sought;

(b) The specific provision of this chapter from which the
variance is sought;

(c) The basis for the variance;

(d) The alternate procedure or requirement for which
approval is sought and a demonstration that the alternate pro-
cedure or requirement provides an equivalent or ¢greater degree
of protection for the health, welfare, safety and environment
of persons and the state, including the lands, surface waters,
or groundwaters of the state, as the established requirement;
and

(e) A demonstration that the alternate procedure or re-
quirement is at least as effective as the established procedure
or requirement.

{3) The department shall grant or deny the requested
variance within thirty days of the receipt of the information
required by subsection (2). The department shall grant the
variance if the applicant proves compliance with the require-
ments of (2){(d) and (e) by substantial evidence.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

Subchapter 2
UST Systems:
Design, Construction & Installation

RULE V PERFORMANCE STANDARDS FOR__NEW UST SYSTEMS In
order to prevent releases due to structural failure, corrosion,
or spills and overfills for as long as the UST system is used
to store regulated substances, all owners and operators of new
UST systems must meet the following requirements:

(1) Tanks. Each tank must be properly designed and con-
structed, and any portion underground that routinely contains
product must be protected from corrosion, in accordance with
any one of the codes of practice developed by a nationally rec-
ognized association or independent testing laboratory adopted
by reference in subsection (1)(a), (b) and (¢) below:

(a) The tank is constructed of fiberglass-reinforced
plastic in accordance with any one of the standards adopted by
reference in subsection {(9); or

(b) The tank is constructed of steel and cathodically
protected in the following manner and in accordance with any
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one of the standards adopted by reference in subsection (10):

(i) The tank is coated with a suitable dielectric mate-
rial;

(ii) Field-installed cathodic protection systems are
designed by a corrosion expert;

(iii) Impressed current systems are designed to allow
determination of current operating status as reguired in Rule
VIII(3); and

(iv) Cathodic protection systems are operated and main-
tained in accordance with Rule VIII; or

(¢) The tank is constructed of a steel-fiberglass-rein-
forced-plastic composite in accordance with the standards
adopted by reference in subsection (ll)(a) and (b).

(2) Tanks in environmentally sensitive areas. Tanks
installed within onhe quarter mile of the water source for a
public water supply system, a surface water body, or in an area
determined by the administrator of the U.S. Environmental Pro-
tection Agency, pursuant to the Safe Drinking Water Act, to be
a sole source aquifer must use secondary barriers and intersti-
tial monitoring, both as specified in Rule XV(7).

(3) Piping. The piping that may contain regulated sub-
stances, including vent lines and £ill lines, and is in contact
with the ground, must be properly designed, constructed, and
protected from corrosion in accordance with any one of the
codes of practice developed by a nationally recognized associa-
tion or independent testing laboratory adopted by reference in
(3)(a) and (b) below:

(a) The piping is constructed of fiberglass-reinforced
plastic in accordance with all of the standards adopted by ref-
erence in subsection (12); or

(b) The piping is constructed of steel and cathodically
protected in the following manner and in accordance with all of
the standards adopted by reference in subsection (13): :

(i) The piping is c¢oated with a suitable dielectric mate-
rial;

(ii) Field-installed cathodic protection systems are
designed by a corrosion expert;

(iii) Impressed current systems are designed to allow
determination of current operating status as required in Rule
VIII(3}; and

(iv) CcCathodic protection systems are operated and main-
tained in accordance with Rule VIII.

(4) Piping installed within one guarter mile of a public
water supply well, a surface water body, or in an area deter-
mined by the administrator of the U.S. Environmental Protection
Agency, pursuant to the Safe Drinking Water Act, to be a sole
source aquifer must use secondary barriers and interstitial
monitoring, both as specified in Rule XV(7).

(5) Spill and overfill prevention egquipment. To prevent
spilling and overfilling associated with product transfer to
the UST system, owners and operators must use the following
spill and overfill prevention equipment:

(a) Spill prevention equipment that will prevent release
of product to the environment when the transfer hose is de-
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tached from the £ill pipe (for example, a spill catchment
basin); and

(b) Overfill prevention equipment that will:

(i} Automatically shut off flow into the tank when the
tank is no more than 95 percent full; or

(ii) Alert the transfer operator when the tank is no more
than 90 percent full by restricting the flow into the tank or
triggering a high-level alarm.

(6) 1Installation. All tanks and piping must be properly
installed in accordance with the manufacturer's instructions
and in accordance with any one of the standards adopted by ref-
erence in subsection (14).

(7) Certification of Installation. All owners and opera-
tors must ensure that one or more of the following methods of
certification, testing, or inspection is used to demonstrate
compliance with subsection (6) of this rule by providing a
certification of compliance on the UST notification form in
accordance with Rule LVI.

(a) The installer has been certified by the tank and
piping manufacturers;

{b) The installer has been licensed by the department;

(c) The installation has been inspected and certified by
a registered professional engineer with education and experi-
ence in UST system installation;

{(d} The installation has been inspected and approved by
the department or the implementing agency; or

(e) All work listed in the manufacturer's installation
checklists has been completed. .

(8) Subsections (7)(a), (c), and (e) may be used to dem-
onstrate compliance with subsections (6) and (7) until April 1,
1990. On and after that date only paragraphs (7)(b) and (d)
may be used to demonstrate compliance with subsections (6) and
(7).

(9) The department hereby adopts and incorporates by
reference:

{a) Underwriters Laboratories Standard 1316, "Standard
for Glass-Fiber-Reinforced Plastic Underground Storage Tanks
for Petroleum Products" which sets forth requirements for the
manufacture and installation of Glass-Fiber-Reinforced Plastic
Underground Storage Tanks for petroleum products and a copy of
which may be obtained from Underwriters Laboratories, Ihc., 12
Laboratory Drive, Research Triangle Park, NC 27709;

(b) Underwriter's Laboratories of Canada CAN4-3615-M83,
"Standard for Reinforced Plastic Underground Tanks for Petro-
leum Products" which sets forth requirements for the manufac-
ture and installation of horizontal reinforced plastic under-
ground tanks for petroleum products and a copy of which may be
obtained from Underwriters' Laboratories of Canada, 7 Crouse
Road, Scarborough, Ontario, Canada M1R 3A9; and

(c) American Society of Testing and Materials Standard
D4021-86, "Standard Specification for Glass-Fiber-Reinforced
Polyester Underground Petroleum Storage Tanks" which sets forth
design standards for FRP UST tanks and a copy of which may be
obtained from The American Society of Mechanical Engineers, 345
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East 47th Street, New York, NY 10017.

(10) The department hereby adopts and incorporates by
reference:

(a) Steel Tank Institute "Specification for STI-P3 System
of External Corrosion Protection of Underground Steel Storage
Tanks" which sets forth design and installation standards of
cathodically protected steel underground storage tanks and a
copy of which may be obtained from S$teel Tank Institute, 728
Anthony Trail, Northbrook, IL 60062, (312) 498-1980;

(b) Underwriters Laboratories Standard 1746, "Corrosion
Protection Systems for Underground Storage Tanks" which sets
forth design standards for cathodically protected steel under-
ground storage tanks and a copy of which may be obtained from
Underwriters Laboratories, 1Inc., 12 Laboratory Drive, Research
Triangle Park, NC 27709;

{c) Underwriters Laboratories of Canada CAN4-S603-M85,
"Standard for Steel Underground Tanks for Flammable and Combus-
tible Liquids," and CAN4-5603.1-M85, "Standard for Galvanic
Corrosion Protection Systems for Underground Tanks for Flam-
mable and Combustible Liquids," and CAN4-5631-M84, "Isolating
Bushings for Steel Underground Tanks Protected with Coatings
and Galvanic Systems" which sets forth design standards for
cathodically protected steel underground storage tanks and a
copy of which mdy be obtained from Underwriters' Laboratories
of Canada, 7 Crouse Road, Scarborough, Ontarjo, Canada MIR
3A9; and

(d)}) National Association of Corrosion Engineers Standard
RP-02-85, '"Control of External Corrosion on Metallic Buried,
Partially Buried, or Submerged Liquid Storage Systems," and
Underwriters Lahoratories Standard 58, "Standard for Steel
Underground Tanks for Flammable and Combustible Liquids" which
sets forth design standards for cathodically protected steel
underground storage tanks and a copy of which may be obtained
from National Association of Corrosion Engineers, P. O. Box
218340, Houston, TX 77218, (713) 492-0535.

(11) The department hereby adopts and incorporates by
reference:

(a) Underwriters Laboratories Standard 1746, "Corrosion
Protection Systems for Underground Storage Tanks" which sets
forth requirements for corrosion protection systems for under-
ground storage tanks and a copy of which may be obtained from
Underwriters Laboratories, 1Inc., 12 Laboratory Drive, Research
Triangle Park, NC 27709; and

(b) the Association for Composite Tanks ACT-100, "Speci-
fication for the Fabrication of FRP Clad Underground Storage
Tanks" which sets forth a minimum consensus standard for the
fabrication of FRP clad/composite tanks and a copy of which may
be obtained from The Association for Composite Tanks, 108 N.
State Street, Suite 720, Chicago, IL 60602.

(12) The department hereby adopts and incorporates by
reference:

(a) Underwriters Laboratories Subject 971, "UL Listed
Non-Metal Pipe" which sets forth design standards for fiber-
glass reinforced plastic pipe and a copy of which may be ocb-
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tained from Underwriters Laboratories, 1Inc., 12 Laboratory
Drive, Research Triangle Park, NC 27709;

(b) Underwriters Laboratories Standard 567, "Pipe Connec-
tors for Flammable and Combustible and LP Gas" which sets forth
manufacture and installation standards for pipe connectors and
a copy of which may be obtained from Underwriters Laboratories,
Inc., 12 Laboratory Drive, Research Triangle Park, NC 27709;

(¢) Underwriters Laboratories of Capada Guide ULC-107,
"Glass Fiber Reinforced Plastic Pipe and Fittings for Flammable
Liquids" which sets forth requirements of manufacture and in-
stallation of fiberglass reinforced plastic pipe and fittings
and a copy of which may be obtained from Underwriters' Labora-
tories of Canada, 7 Crouse Road, Scarborough, Ontario, Canada
M1R 3A9; and

(d) Underwriters Laboratories of Canada Standard CAN
4-5633-M81, "Flexible Underground Hose Connectors" which sets
forth requirements for flexible underground hose connectors for
petroleum products and a copy of which may be obtained from
Underwriters' Laboratories of Canada, 7 Crouse Road, Scar-
borough, Ontario, Canada M1R 3A9.

(13) The department hereby adopts and incorporates by
reference: .

{(a) National Fire Protection Association Standard 30,
"Flammable and Combustible Ligquids Code" which sets forth fire
protection standards for flammable and combustible liquid stor-
age and a copy of which may be obtained from National Fire
Protection Association, Batterymarch Park, Quincy, MA 02269,
(800) 344-3555;

(b) American Petroleum Institute Publication 1615, "In=-
stallation of Underground Petroleum Storage Systems" which sets
forth requirements for sound installation of UST systems and a
copy of which may be obtained from API Publications Department,
1220 L Street, NW, Washington, DC 20005, (202) 682-8375;

{(¢) American Petroleum Institute Publication 1632,
"Cathodic Protection of Underground Petroleum Storage Tanks and
Piping Systems" which sets forth the cathodic protection stan-
dards for UST systems and a copy of which may be obtained from
API Publications Department, 1220 L Street, NW, washington, DC
20005, (202) 682-8375 ; and

(d) National Assocliation of Corrosion Engineers Standard
RP-01-69, "Control of External Corrosion on Submerged Metallic
Piping Systems" which sets forth practices for the control of
external corrosion or buried or submerged metallic piping sys-
tems and a copy of which may be obtained from National Associa-
tion of Corrosion Engineers, P. 0., Box 218340, Houston, TX
77218, (713) 492-0535,

(14) The department hereby adopts and incorporates by
reference:

(a) American Petroleum Institute Publication 1615, "In-
stallation of Underground Petroleum Storage System" which sets
forth proper installation procedures for UST systems and a copy
of which may be obtained from API Publications Department, 1220
L Street, NW, Washington, DC 20005, (202) 682-8375;

(b) Petroleum Equipment Institute Publication RP100,
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"Recommended Practices for Installation of Underground Liquid
Storage Systems" which sets forth proper installation pro-
cedures for UST systems and a copy of which may be obtained
from Petroleum Equipment Institute, P. Q. Box 2380, Tulsa, OK
74101 (918) 743-9941; and

{(¢) American National Standards Institute Standard B31.3,
"petroleum Refinery Piping," and American National Standards
Institute Standard B3l1.4 "Liquid Petroleum Transportation
Piping System" which sets forth proper installation and design
standards for piring of an UST system and a copy of which may
be obtained from The American Society of Mechanical Engineers,
345 East 47th Street, New York, NY 10017.
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE VI UPGRADING OF EXISTING UST SYSTEMS (1) Alterna-
tives allowed. No later than December 22, 1998, all existing
UST systems must comply with one of the following requirements:

(a) New UST system performance standards under Rule V;

{b) The upgrading requirements in subsections (2) through
(4) of this rule; or

{¢) Closure requirements under subchapter 7 of this chap-
ter, including applicable requirements for corrective action
under subchapter 6. :

(2) Tank upgrading requirements. $teel tanks must be
upgraded to meet any one of the following requirements in ac-
cordance with all of the standards adopted by reference in
subsection (5};

(a) Interior lining. A tank may be upgraded by internal
lining 1if:

(i) The lining is installed 1in accordance with the re-
quirements of Rule X, and

(ii) within 10 years after 1lining, and every 5 years
thereafter, the lined tank is internally inspected and found to
be structurally sound with the lining still performing in ac-
cordance with original design specifications.

(b) Cathodic protection. A tank may be upgraded by
cathodic protection if the cathodic protection system meets the
requirements of Rule V(1)(b)(ii), (iii), and (iv) and the in-
tegrity of the tank is ensured using one of the following
methods:

(1) The tank is internally inspected and assessed to
ensure that the tank 1is structurally sound and free of corro-
sion holes prior to installing the cathodic protection system;
Qr

(ii) The tank has been installed for less than 10 years
and is monitored monthly for releases in accordance with Rule
Xv(4) through (8); or

(1ii) The tank has been installed for less than 10 years
and is assessed for corrosion holes by conducting two (2)
tightness tests that meet the requirements of Rule XV(3). The
first tightness test must be conducted prior to installing the
cathodic protection system. The second tightness test must be
conducted between three (3) and six (6) months following the
first operation of the cathodic protection system.
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(c) 1Internal lining combined with cathodic protection. &
tank may be upgraded by both internal lining and cathodic pro-
tection if:

(i) The lining is installed 1in accordance with the re-
guirements of Rule X; and

(ii) The cathodic protection system meets the requirements
of Rule V(1)(b)(ii), (iii), and (iv).

(3) Piping wupgrading regquirements. Metal piping that
may contain regulated substances, including vent lines and fill
lines, and is in contact with the ground, must be cathodically
protected in accordance with all of the standards adopted by
reference in Rule V(13) and must meet the requirements of Rule
v(3)(b){ii), (iii), and (iv).

(4) Spill and overfill prevention equipment. To prevent
spilling and overfilling associated with product transfer to
the UST system, all existing UST systems must comply with new
UST system spill and overfill prevention equipment requirements
specified in Rule V(5).

(5) The department hereby adopts and incorporates by
reference:

(a) American Petroleum Institute Publication 1631,
"Recommended Practice for the Interior Lining of Existing Steel
Underground Storage Tanks" which sets forth repair and lining
of standards for UST systems and a copy of which may be ob-
tained from API Publications Department, 1220 L Street, NW,
washington, DC 20005, (202) 682-8375;

{b) National Leak Prevention Association Standard 631,
"$pill Prevention, Minimum 10 Year Life Extension of Existing
Steel Underground Tanks by Lining Without the Addition of
Cathodic Protection”™ which sets forth repair and lining stan-
dards for UST systems and a copy of which may be obtained from
National Leak Prevention Association, 7685 Sields Ertel Road,
Cincinnati, OH 45241, (800) 543-1838;

(c) National Association of Corrosion Engineers Standarad
RP-02-85, "Control of External Corrosion on Metallic Buried,
Partially Buried, or Submerged Liquid Storage Systems" which
sets forth c¢athodic protection standards for buried or sub-
merged metallic liguid storage systems and a copy of which may
be obtained from National Association of Corrosion Engineers,
P. O. Box 218340, Houston, TX 77218, (713) 492-0535; and

(d) American Petroleum Institute Publication 1632,
"Cathodic Protection of Underground Petroleum Storage Tanks and
Piping Systems" which sets forth cathodic protection standards
for UST systems and a copy of which may be obtained from API
Publications Department, 1220 L Street, NW, Washington, DC
20005, (202) 682-8375.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

Sub-Chapter 3
General Operating Requirements
RULE VII SPILL AND QVERFILL CONTROL (1) Qwners and
operators must ensure that releases due to spilling or over-
filling do not occur. The owner and operator must ensure that
the volume available in the tank is greater than the volume of
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product to be transferred to the tank before the transfer is
made and that the transfer operation is monitored constantly to
prevent overfilling and spilling. The transfer procedures
described in National Fire Protection Association Publication
385 adopted by reference in subsection (3) shall be used to
comply with this subsection. Further guidance on spill and
overfill prevention appears in American Petroleum Institute
Publication 1621, "Recommended Practice for Bulk Liquid Stock
Control at Retail Outlets," and National Fire Protection As-
sociation Standard 30, "Flammable and Combustible Ligquids
Code."

(2) The owner and operator must report, investigate, and
clean up any spills and overfills in accordance with Rule XXII.

(3) The department hereby adopts and incorporates by
reference: National Fire Protection Association Publication
385. Further guidance on spill and overfill prevention appears
in American Petroleum Institute Publication 1621, "Recommended
Practice for Bulk Liquid Stock Control at Retail Outlets," and
National Fire Protection Association Standard 30, "Flammable
and Combustible Liquids Code" which sets forth transferring and
dispensing flammable and combustible 1liquids and a copy of
which may be obtained from API Publications Department, 1220 L
Street, NW, Washington, DC 20005, (202) 682-8375 or National
Fire Protection Association, Batterymarch Park, Quincy, MA
02269, (800) 344-3555.
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE VIII OPERATION AND MAINTENANCE OF CORROSION PROTEC-~
TION All owners and operators of steel UST systems with cor-
rosion protection must comply with the following requirements
to ensure that releases due to corrosion are prevented for as
long as the UST system is used to store regulated substances:

(1) All corrosion protection systems must be operated and
maintained to continuously provide corrosion protection to the
metal components of that portion of the tank and piping that
are in contact with the ground.

{2) All UST systems equipped with cathodic protection
systems must be inspected for proper operation by a qualified
cathodic protection tester in accordance with the followihg
requirements.

(a) Frequency. All cathodic protection systems must be
tested within 6 months of installation and at least every 3
years thereafter; and

{b) Inspection criteria. The criteria that are used to
determine that cathodic protection is adequate as required by
this section must be in accordance with National Association of
Corrosion Engineers Standard RP-02-85, "Control of External
Corrosion on Metallic Buried, Partially Buried, or Submerged
%g?uid Storage Systems," adopted by reference in subsection

(3) UST systems with impressed current cathodic protec-
tion systems must also be inspected every 60 days to ensure the
equipment is running properly.

(4) For UST systems using cathodic protection, records of
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the operation of the cathodic protection must be maintained in
accordance with Rule XI to demonstrate compliance with the
performance standards in this rule. These records must provide
the following:

(a) The results of the last three inspections required in
subsection (3) of this rule; and

(b) The results of testing from the last two inspections
required in subsection (2) of this rule.

(5) The department hereby adopts and incorporates by
reference: National Association of Corrosion Engineers Stan-
dard RP-02-85, "Control of External Corrosion on Metallic
Buried, Partially Buried, or Submerged Liquid Storage Systems"
which sets forth cathodic protection system standards for pre-
vention of corrosion on buried or submerged metallic UST sys-
tems and a copy of which may be obtained from National Associa-
tion of Corrosion Engineers, P. ©. Box 218340, Houston, TX
77218, (713) 492-0535.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE IX COMPATIBILITY (1) Owners and operators must
use an UST system made of or 1lined with materjals that are
compatible with the substance stored in the UST system. OQwners
and operators storing alcohol blends shall use the following
codes adopted by reference in subsection (2) to comply with the
requirements of this rule: ’

(a) American Petroleum Institute Publication 1620, "Stor-
ing and Handling Ethanol and Gasoline-Ethanol Blends at Dis-
tribution Terminals and Service Stations"; and

{b) American Petroleum Institute Publication 1627, "Stor-
age and Handling of Gasoline-Methanol/Cosolvent Blends at Dis-
tribution Terminals and Service Stations."

(2) tThe department hereby adopts and incorporates by
reference:

(a) American Petroleum Institute Publication 1620, "Stor-
ing and Handling Ethanol and Gasoline-Ethanol Blends at Dis-
tribution Terminals and Service Stations"” which sets forth
requirements for storing and handling regulated substances at
UST facilities and a copy of which may be obtained from APIL
Publications Department, 1220 L Street, NW, Washington, DC
20005, (202) 682-8375; and

(b) American Petroleum Institute Publication 1627, "Stor-
age and Handling of Gasoline-Methanol/Cosolvent Blends at Dis-
tribution Terminals and Service Stations" which sets forth
requirements for storing and handling regulated substances of
UST facilities and a copy of which may be obtained from API
Publications Department, 1220 L Street, NW, washington, DC
20005, (202) 682-8375.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE X REPAIRS ALLOWED (1) Owners and operators of UST
systems must ensure that repairs will prevent releases due to
structural failure or corrosion as long as the UST system is
used to store regulated substances. The repairs must meet the
following requirements:
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(a) Repairs to UST systems must be properly conducted in
accordance with one of the following codes of practice adopted
by reference in subsection (2), developed by a nationally rec-
ognized association or an independent testing laboratory: Na-
tional Fire Protection Assocjation Standard 30, "Flammable and
Combustible Liquids Codes"; American Petroleum Institute Publi-
cation 2200, "Repairing Crude 0il, Liquified Petroleum Gas, and
Product Pipelines"; American Petroleum Institute Publication
1631, "Recommended Practice for the Interior Lining of Existing
Steel Underground Storage Tanks"; and National Leak Prevention
Association Standard 631, "Spill Prevention, Minimum 10 Year
Life Extensjon of Existing Steel Underground Tanks by Lining
Without the Addition of Cathodic Protection.”

(b) Repairs to fiberglass-reinforced plastic tanks and
steel-fiberglass-reinforced~plastic composite must be made by
the manufacturer's authorized representatives and the tank
manufacturer must certify that the repaired tank meet the manu-
facturer's design standards.

(¢) Metal pipe sections and fittings that have released
product as a result of corrosion or other damage must be re-
placed. Fiberglass pipes and fittings may be repaired in ac-
cordance with the manufacturer's specifications or must be
replaced. .

(d) Repaired tanks and piping must be tightness tested in
accordance with Rule XV(3) and Rule XVI(2) upon completion of
the repair or before the UST system is placed in service.

(e) Within 6 months following the repair of any cathodi-
cally protected UST system, the cathodic protection system must
be tested in accordance with Rule VIII(2) and (3} to ensure
that it is operating properly.

(f) UST system owners and operators must maintain records
of each repair for the remaining operating life of the UST
system that demonstrate compliance with the requirements of
this rule.

(2) The department hereby adopts and incorporates by
reference:

(a) National Fire Protection Association Standard 30,
"Flammable and Combustible Liquids Codes" which sets forth fire
protection where flammable and combustible liquids are stored
or dispensed and a copy of which may be obtained from National
Fire Protection Association, Batterymarch Park, Quincy, MA
02269, (800) 344-3555;

(b) American Petroleum Institute Publication 2200, "Re-
pairing Crude 0il, Liquified Petroleum Gas, and Product Pipe-
lines" which sets forth standards for repairing regulated sub-
stance pipelines and a copy of which may be obtained £rom API
bublications Department, 1220 L Street, NW, Washington, DC
20005, (202) 682-8375;

(c) American Petroleum Institute Publication 1631,
"Recommended Practice for the Interior Lining of Existing Steel
Underground Storage Tanks'" which sets forth repairing steel UST
tanks and a copy of which may be obtained from API Publications
Department, 1220 L Street, NW, Washington, DC 20005, (202)
682-8375; and
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(4) National Leak Prevention Association Standard 631,
"Spill Prevention, Minimum 10 Year Life Extension of Existing
Steel Underground Tanks by Lining Without the Addition of
Cathodic Protection” which sets forth repair of steel UST tanks
and a copy of which may be obtained from National Leak Preven-
tion Association, 7685 Sields Ertel Road, Cincinnatl, OH 45241,
(800) 543-1838.

AUTH: 75-10-405, MCA; IMP: 75~10-405, MCA

RULE XI REPORTING AND RECORDKEEPING Owners and opera-
tors of UST systems must cooperate fully with inspections,
monitoring and testing conducted by the department or the im-
plementing agency, or both as well as requests for document
submission, testing, and monitoring by the owner or operator
pursuant to section 9005 of Subtitle I of RCRA, as amended or
pursuant to other state laws or rules or both.

(1) Reporting. Owners and operators must submit the
following information to the department:

(a) Notification for all UST systems which includes cer-
tification of installation for new UST systems;

(b) Reports of all releases including suspected releases,
spills and overfills, and confirmed releases;

(¢) Corrective actions planned or taken including initial
abatement measures, initial site characterization, free product
removal, investigation of soil and ground-water cleanup, and
corrective action plan; and

(d) A notification before permanent closure or change-in-
service.

(2) Recordkeeping. Owners and operators must maintain
the following information:

{a) Documentation of operation of corrosion protection
equipment;

{b) Documentation of UST system repairs;

(¢) Recent compliance with release detection reguire-
ments; and

(d) Results of the site investigation conducted at per-
manent closure.

(3) Availability and Maintenance of Records. Owners and
operators must keep the records required either:

(a) At the UST site and immediately available for inspec-
tion by the department or the implementing agency;

(b) At a readily available alternative site and be pro-
vided for inspection by the department or the implementing
agency upoh request; or

{¢) 1In the case of permanent closure records required
under Rule XXXIII, owners and operators are also provided with
the additional alternative of mailing closure records to the
department if they cannot be kept at the site or an alternative
site as indicated above.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

Sub-Chapter 4
Release Detection
RULE XII GENERAL REQUIREMENTS FOR ALL UST SYSTEMS
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(1) Owners and operators of new and existing UST systems
must provide a method, or combination of methods, of release
detection that:

{a) Can detect a release from any portion of the tank and
the connected underground piping that routinely contains
product;

{b) 1s installed, calibrated, operated, and maintained in
accordance with the manufacturer's instructions, including
routine maintenance and service checks for operablllty or run-
ning condition; and

{c) Meets the performance requirements in Rule XV or Rule
XVI, with any performance claims and their manner of determina-
tion described in writing by the equipment manufacturer or
installer. 1In addition, methods used after December 22, 1990
except for methods permanently installed prior to that date,
must be capable of detecting a leak rate or quantity specified
for that method in Rule xV{2), (3), and (4) or Rule XVI(1l) and
(2) with a probability of detection of 0.95 and a probability
of false alarm of 0.05.

(2) Owners and operators of an existing UST system within
one gquarter mile of the public water supply well, a surface
water body, or in an area determined by the administrator of
the U.,S. Environmental Protection Agency, pursuant to the Safe
Drinking Water Act, to be a sole source aguifer, must use auto-
matic tank gauging as specified in Rule XV(4) and one other
method of release detection provided in that rule.

(3) When a release detection method operated in accor-
dance with the performance standards in Rule XV and XVI indi~
cates a release may have occurred, owners and operators must
notify the department and the implementing agency in accordance
with Subchapter 5.

(4) Owners and operators of all UST systems must comply
with the release detection requirements of this subchapter by
December 22 of the year listed in the following table:

SCHEDULE FOR PHASE-IN OF RELEASE DETECTION

Year Year when release detection is required
system (by December 22 of the year indicated)
was
installed 1989 1990 1991 1992 1993
Before RD P
1965
or
date
unknown
1965-69 P/RD
1970-74 P RD
1975-79 P RD
1980-88 P RD

New tanks (after December 22, 1988) immediately upon installa-
tion.

P = Must begin release detection for all pressurized
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piping in accordance with Rule XIII(2)(a) and XIV(2)(d).

RD = Must begin release detection for tanks and suction
piping in accordance with Rule XIII(1l), XIII(2)(b), and Rule
XIv,

(5) Any existing UST system that cannot apply a method of
release detection that complies with the requirements of this
subchapter must complete the closure procedures in subchapter 7
by the date on which release detection is required for that UST
system under subsection (4) of this rule.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE XIII REQUIREMENTS FOR PETROLEUM UST SYSTEMS
Owners and operators of petroleum UST systems must provide

release detection for tanks and piping as follows:

(1) Tanks. Tanks must be monitored at least every 30
days for releases using one of the methods listed in Rule XV(4)
through (8) except that:

(a) UST systems that meet the performance standards in
Rule V or Rule VI, and the monthly inventory control require-
ments in Rule XvV(l) or (2), may use tank tightness testing
(conducted in accordance with Rule XV(3)) at least every 5
years until December 22, 1998, or until 10 years after the tank
is installed or upgraded under Rule VI(2), whichever is later;

{b) UST systems that do not meet the performance stan-
dards in Rule V or Rule VI may use monthly inventory controls
(conducted in accordance with Rule XV(1) or (2)) and annual
tank tightness testing (conducted in accordance with Rule
XV(3)) until December 22, 1998 when the tank must be upgraded
under Rule VI or permanently closed under Rule XXX;

{c) Tanks with capacity of 550 gallons or less may use
weekly tank gauging (conducted in accordance with Rule Xv(2));
and

(d) Farm or residential tank of 1,100 gallons or less
capacity used for storing motor fuel for non-commercial pur-
poses, and a tank of 1,100 gallons or less capacity used for
storing heating oil for consumptive use on the premises where
stored, may use yearly tank gauging (conducted in accordance
with Rule XV{(2)}).

(2) Piping. Underground piping that routinely contains
regulated substances must be monitored for releases in a manner
that meets one of the following requirements:

{a) Pressurized piping. Underground piping that conveys
regulated substances under pressure must:

(i) Be equipped with an automatic line leak detector
conducted in accordance with Rule XVI(1l); and

(ii) Have an annual line tightness test conducted in ac-
cordance with Rule XVI(2) or have monthly monitoring conducted
in accordance with Rule XVI(3).

(b) Suction piping. Underground piping that conveys
regulated substances under suction must either have a line
tightness test conducted at least every 3 years and in accor-
dance with Rule XVI(2), or use a monthly monitoring method con-
ducted in accordance with Rule XVI(3). No release detection is
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required for suction piping that is designed and constructed to
meet the following standards:

(i) The below-grade piping operates at less than atmos-
pheric pressure;

(ii) The below-grade piping is closed so that the con-
tents of the pipe will drain back into the storage tank if the
suction is released;

(iii) Only one check valve is included in each suction
line;

(iv) The check valve is located directly below and as
close as practical to the suction pump; and

(v) A method is provided that allows compliance with
subsections (2)(b)(ii)-(iv) of this rule to be readily deter-
mined.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE XIV REQUIREMENTS FOR HAZARDOUS SUBSTANCE UST S¥YS-
TEMS Owners and operators of hazardous substance UST systems
must provide release detection that meets the following re-
quirements:

(1) Release detection at existing UST systems must meet
the requirements for petroleum UST systems in Rule XIII. By
December 22, 1998, all existing hazardous substance UST systems
must meet the release detection requirements for new systems in
subsection (2) of this rule.

(2) Release detection at new hazardous substance UST
systems must meet the following requirements as provided in 40
CFR 265.193, adopted by reference in this rule:

(a) Secondary containment systems must be designed, con-
structed and installed to:

(i) Contain regulated substances released from the tank
system until they are detected and removed;

(ii) Prevent the release of regulated substances to the
environment at any time during the operational life of the UST
system; and

(iii) Be checked for evidence of a release at least every
30 days.

(b) Double-walled tanks must be designed, constructed,
and installed to:

(i) Contain a release from any portion of the inner tank
within the outer wall; and

(ii) Detect the failure of the inner wall.

(c) External liners (including vaults) must be designed,
constructed, and installed to:

(i) Ccontain 100 percent of the capacity of the largest
tank within its boundary;

(ii) Prevent the interference of precipitation or ground-
water jntrusion with the ability to contain or detect a release
of regulated substances; and

(iii) surround the tank completely (i.e., it is capable of
preventing lateral as well as vertical migration of regulated
substances).

{(d) Underground piping must be equipped with secondary
containment that satisfies the requirements of subsection
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(2)(a) of this rule (e.g., trench liners, jacketing of double-
walled pipe). In addition, underground piping that conveys
regulated substances under pressure must be equipped with an
automatic line leak detector in accordance with Rule XVI(1).
The department hereby adopts and incorporates by reference 40
CFR 265.193, Containment and Detection of Releases which sets
forth standards for secondary containment and detection of
releases of UST systems and a copy of which may be obtained
from Superintendent of Documents, Government Printing Office,
Washington, DC 20402 {(202) 783-3238.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE XV METHODS _OF RELEASE DETECTION FOR TANKS Each
method of release detection for tanks used to meet the require-

ments of Rule XIIT must be conducted in accordance with the
following:

{1) Inventory control. Product inventory control (or
another test of equivalent performance) must be conducted
monthly to detect a release of at least 1.0 percent of flow-
through plus 130 gallons on a monthly basis in the following
manner:

(a) 1Inventory volume measurements for regulated substance
inputs, withdrawals, and the amount still remaining in the tank
are recorded each operating day;

(b} The equipment used is capable of measuring the level
of product over the full range of the tank's height to the
nearest one-eighth of an inch;

(c) The regulated substance inputs are reconciled with
delivery receipts by measurement of the tank inventory volume
before and after delivery;

{(d) Deliveries are made through a drop tube that extends
to within one foot of the tank bottom;

(e) Product dispensing is metered and recorded within for
an accuracy of 6 cubic inches for every 5 gallons of product
withdrawn; and

(f) The measurement of any water level in the bottom of
the tank is made to the nearest one-eighth of an inch at least
once a month.

(2) Manual tank gauging. Manual tank gauging must meet
the following requirements:

(a) Tank ligquid level measurements are taken at the be-
ginning and ending of a period of at 1least 36 hours during
which no liquid is added to or removed from the tank;

(b) Level measurements are based on an average of two
consecutive stick readings at both the beginning and ending of
the period;

{(c) The equipment used is capable of measuring the level
of product over the full range of the tank's height to the
nearest one-eighth of an inch;

(d) A leak is suspected and subject to the requirements
of subchapter 5 if the variation between beginning and ending
measurements exceeds the weekly or monthly standards in the
following table:
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Nominal Monthly standard
tank Weekly standard (average of four
capacity {one test) tests)
550 10 gallonsS.eeeeeenans 5 gallons
gallons
or less
551-1,000 13 gallonS..eeesesens 7 gallons
gallons
1,001~ 26 gallons..... Vhee s 13 gallons
2,000
gallons

(e) Tanks of 550 gallons or less nominal capacity may use
this method as the sole method of release detection. Tanks of
551 to 2,000 gallons may use the method in place of manual
inventory control in Rule XV(1l). Tanks of greater than 2,000
gallons nominal capacity may not use this method to meet the
requirements of this subchapter.

(f) Tanks listed in Rule XIII(1){(d) may use this method
of release detection as the sole method of annual tank tight-
ness testing.

(3) Tank tightness testing. Tank tightness testing (or
another test of . equivalent performance) must be capable of
detecting a 0.1 gallon per hour leak rate from any portion of
the tank that routinely contains product while accounting for
the effects of thermal expansion or contraction of the product,
vapor pockets, tank deformation, evaporation or condensation,
and the location of the water table.

(4) Automatic tank gauging. Equipment for automatic tank
gauging that tests for the loss of product and conducts inven-
tory control must meet the following requirements:

{a) The automatic product level monitor test can detect .a
0.2 gallon per hour leak rate from any portion of the tank that
routinely contains product; and

(b) Inventory control (or another test of equivalent
performance) is conducted in accordance with the requirements
of Rule XV(1).

(5) vapor monitoring. Testing or monitoring for vapors
within the soil gas of the excavation zone must meet the fol-
lowing requirements:

(a) The materials used as backfill are sufficiently
porous (e.g., gravel, sand, crushed rock) to readily allow
diffusion of vapors from releases into the excavation area;

(b) The stored regulated substance, or a tracer compound
placed in the tank system, is sufficiently volatile (e.g.,
gasoline) to result in a vapor level that is detectable by the
monitoring devices located in the excavation zone in the event
of a release from the tank;

(c) The measurement of vapors by the monitoring device is
not rendered inoperative by the groundwater, rainfall, or soil
moisture or other known interferences so that a release could
go undetected for more than 30 days;

(d) The level of background contamination in the excava-
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tion zone will not interfere with the method used to detect
releases from the tank;

(e) The vapor monitors are designed and operated to
detect any significant increase in concentration above back-
ground of the regulated substance stored in the tank system, a
component or components of that substance, or a tracer compound
placed in the tank system;

(f) 1In the UST excavation zone, the site is assessed to
ensure compliance with the requirements in subsections (5)(a)
through (d) of this rule and to establish the number and posi-
tioning of monitoring wells that will detect releases within
the excavation zone from any portion of the tank that routinely
contains product; and

(g) Monitoring wells are clearly marked and secured to
avoid unauthorized access and tampering.

(6) Groundwater monitoring. Testing or monitoring for
liquids on the groundwater must meet the following require-
ments:

(a}) The regulated substance stored is immiscible in water
and has a specific gravity of less than one;

(b) Groundwater is never more than 20 feet from the
ground surface and the hydraulic conductivity of the soil(s)
between the UST system and the monitoring wells or devices is
not less than 0.01 cm/sec (e.g., the soil should consist of
gravels, course to medium sands, course silts or other perme-
able materials);

(c) The slotted portion of the monitoring well casing
must be designed to prevent migration of natural soils or fil-
ter pack into the well and to allow entry of regulated sub-
stance on the water table into the well under both high and low
groundwater conditions;

(d) Monitoring wells shall be sealed from the ground
surface to the top of the filter pack;

(e) Monitoring wells or devices intercept the excavation
zone or are as close to it as is technically feasible;

(£f) The continuous monitoring devices or manual methods
used can detect the presence of at least one-eighth of an inch
of free product on top of the groundwater in the monitoring
wells; ’

(g) wWithin and immediately below the UST system excava-
tion zone, the site is assessed to ensure compliance with the
requirements in subsections (6)(a) through (e) of this rule and
to establish the number and positioning of moniteoring wells or.
devices that will detect releases from any portion of the tank
that routinely contains product;

(h) Monitoring wells are clearly marked and secured to
avojid unauthorized access and tampering; and

(i) Monitoring wells must be accessible for the sampling
purposes of Rule XX.

(7) Interstitial monitoring. Interstitial monitoring
between the UST system and a secondary barrier immediately
around or beneath it may be used, bhut only if the system is
designed, constructed and installed to detect a leak from any
portion of the tank that routinely contains product and also

MAR Notice No. 16-2-349 15-8/17/89



-1100-

meets one of the following requirements:

(a) For double~walled UST systems, the sampling or test-
ing method can detect a release through the inner wall in any
portion of the tank that routinely contains product;

(b} For UST systems with a secondary barrier within the
excavation zone, the sampling or testing method used can
detect a release between the UST system and the secondary bar-
rier;

(i) The secondary barrier around or beneath the UST sys-
tem consists of artificially constructed material that is suf-
ficiently thick and impermeable (at least 10 ~°.m/sec for the
regulated substance stored) to direct a release to the monitor-
ing point and permit its detection;

(ii) The barrier is compatible with the regulated sub-
stance stored so that a release from the UST system will not
cause a deterioration of the barrier allowing a release to pass
through undetected;

{(iii) For cathodically protected tanks, the secondary
barrier must be installed so that it does not interfere with
the proper operation of the cathodic protection system;

(iv) The groundwater, soil moisture, or rainfall will
not render the testing or sampling method used inoperative so
that a release could go undetected for more than 30 days; .

(v) The site 1is assessed to ensure that the secondary
-barrier is always above the groundwater and not in a 25-year
flood plain, unless the barrier and monitoring designs are for
use under such conditiong; and

(vi) Monitoring wells are clearly marked and secured to
avoid unauthorized access and tampering.

(¢) For tanks with an internally fitted liner, an auto-
mated device can detect a release between the inner wall of the
tank and the liner, and the liner is compatible with the sub-
stance stored. '

(8) oOther methods., Any other type of release detection
method, or combination of methods, can be used if it can detect
a 0.2 gallon per hour leak rate or a release of 150 gallons
within a month with a probability of detection of 0.95 and a
probability of false alarm of 0.05.

AUTH: 75~10-405, MCA; IMP: 75-10-405, MCA

RULE XVI METHODS OF RELEASE DETECTION FOR PIPING Each
method of release detection for pipIng used to meet the re-
quirements of Rule XIII must be conducted in accordance with
the following:

(1) Automatic line leak detectors. Methods which alert
the operator to the presence of a leak by restricting or shut-
ting off the flow of regulated substances through piping or
triggering an audible or visual alarm may be used only if they
detect leaks of 3 gallons per hour at 10 pounds per square inch
line pressure within 1 hour. An annual test of the operation
of the leak detector must be conducted in accordance with the
manufacturer's requirements.

(2) Line tightness testing. A periodic test of piping
may be conducted only if it c¢an detect a 0.1 gallon per hour
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leak rate at one and one-half times the operating pressure.

(3) Applicable tank methods. Any of the methods in Rule
XV(5) through (8) may be used if they are designed to detect a
release from any portion of the underground piping that rou-
tinely contains regulated substances.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE XVII RELEASE DETECTION RECORDKEEPING All UST sys-
tem owners and operators must maintain records in accordance
with Rule XI demonstrating compliance with all applicable re-
quirements of this Subchapter. These records must include the
following:

(1) All written performance claimg pertaining to any
release detection system used, and the manner in which these
claims have been justified or tested by the equipment manufac-
turer or installer, must be maintained for the operating life
of the release detection system;

(2) The results of any sampling, testing, or monitoring
must be maintained for at least 1 year, except that the results
of tank tightness testing conducted in accordance with Rule
XV(3) must be retained until the next test is conducted; and

(3) Written documentation of all calibration, mainte-
nance, and repair of release detection equipment permanently
located on-site must be maintained for at least one year after
the servicing work is completed. Any schedules of required
calibration and maintenance provided by the release detection
equipment manufacturer must be retained for the operating life
of the release detection system.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

Sub-Chapter 5

Release Reporting, Investigation, and Confirmation

RULE_XVIII GENFRAL (1) EXcept as otherwise provided in this
subchapter, owners and operators of UST systems, and owners and
operators of PSTs seeking reimbursement from the Montana Petro-
leum Tank Release Cleanup Fund, must comply with the require-
ments of this subchapter.
AUTH: 75-10-405, MCA; Sec. 10, Ch. 528, L. 1989; IMP:
75-10-405, MCA; Sec. 5, Ch. 528, L. 1989

RULE XIX REPORTING OF SUSPECTED RELEASESE Owners and
operators, any installer, any person who performs subsurface
investigations for the presence of regulated substances, and
any person who performs a tank tightness or line tightness test
pursuant to Rule XV(3) or Rule XVI(2), must report to the de-
partment and the implementing agency by telephone within 24
hours of the existence of any of the following conditions, and
follow the procedures in Rule XXI for any of these conditions:

(1) The discovery by an owner or operator or other person
of a released regulated substance at the storage tank site or
in the surrounding area (such as the presence of free product
or vapors in soils, basements, sewer and utility lines, and
nearby surface water and groundwater);

(2) Unusual operating conditions observed by an owner or
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operator (such as the erratic behavior of product dispensing
equipment, the sudden loss of product from the tank system, or
an unexplained presence of water in the tank) or person per-
forming the test, unless the tank system equipment is found to
be defective but not 1leaking, and 1is immediately repaired or
replaced; or

(3) Monitoring results from a release detection method
required under Rules XIIT and XIV that indicate a release may
have occurred unless:

{(a) the monitoring device is found to be defective, and
is immediately repaired, recalibrated or replaced, and addi-
tional monitoring does not confirm the initial result; or

(b) in the case of inventory control, a second month of
data does not confirm a suspected release.

AUTH: 75-10-405, MCA; Sec. 10, ¢h. 528, L. 1989; IMP:
75-10-405, MCA; Sec. 5, Ch., 528, L. 1989

RULE XX INVESTIGATION DUE TO OFF-SITE IMPACTS (1) When re-
gquired by the department based upon a suspected release, an
owner and operator must follow the procedures in Rule XXI to
determine if the system is the source of off-site impacts.
These impacts include the discovery of regulated substances
(such as the presence of free product or vapors in soils, base-
ments, sewer and utility lines, and nearby surface and drinking
waters) that have been observed by the department or the im-
plementing agency or brought to its attention by another per-
son.

AUTH: 75-10-405, MCA; Sec. 10, Ch. 528, L. 1989; IMP:
75-10-405, MCA; Sec. 5, Ch. 528, L. 1989

RULE XXI RELEASE INVESTIGATION AND CONFIRMATION STEPS
Unless corrective action is initiated in accordance with Sub-
chapter 6, owners and operators must immediately investigate
and confirm all suspected releases of regulated substances
requiring reporting under Rule XIX, within 7 days of the dis-
covery of the condition identified in Rule X1X, using either of
the following steps, unless both are regquired by the language
of this rule:

(1) System test, Owners and operators must conduct tests
(according to the requirements for tightness testing in Rule
XV(3) and Rule XVI(2)) that determine whether a leak exists in
that portion of the tank that routinely contains product, or
the attached delivery piping, or both.

(a) Owners and operators must immediately repair, replace
or upgrade the PST or UST tank system, and begin corrective
action in accordance with subchapter 6 if the test results for
the system, tank, or delivery piping indicate that a leak ex-
ists.

(b) Further investigation 1is not required if the test
results for the system, tank, and delivery piping do not indi-
cate that a leak exists and if environmental contamination is
not the basis for suspecting a release.

(c) Owners and operators must conduct a site check as
described in subsection (2) of this rule if the test results
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for the system, tank, and delivery piping do not indicate that
a leak exists but environmental contamination is the basis for
suspecting a release.

(2) Site check. Owners and operators must measure for
the presence of a release where contamination is most likely to
be present at the PST or UST site. In selecting sample types,
sample locations, and measurement methods, owners and operators
must consider the nature of the stored substance, the type of
initial alarm or cause for suspicion, the type of backfill, the
depth of groundwater, and other factors appropriate for iden-
tifying the presence and source of the release.

(a) Owners and operators must analyze samples of soil and
water for at least BTEX (benzene, toluene, ethylbenzene,
xylene) wusing EPA method 602/8020, and TPH (total petroleum
hydrocarbons) using EPA method 418.1, or other equivalent me-
thods approved by the department, and submit the analytical
results to the department. Site-gpecific conditions may war-
rant analysis of additional constituents, especially when waste
oils or solvents or hazardous substances are the Kknown or sus-
pected source of contamination. The department should be con-
sulted to assist in determining sample types, sample locations,
and measurement methods. Owners and operators of PST sites and
owners and operators of UST sites must comply with the Montana
Quality Assurance Plan for Investigation of Underground Storage
Tank Releases in the collection, preservation and analysis of
field samples;

(b) If the test results for the excavation zone or the
PST or UST site indicate that a release has occurred, owners
and operators must begin corrective action in accordance with
Subchapter 6;

{(c) 1If the test results for the excavation zone or the
PST or UST site are taken according to Rule XXI(2)(a) and do
not indicate that a release has occurred, further investigation
is not required if approved by the department; and

(d) The department may reject all or part of the test
results, if it has a reasonable doubt as to the quality of data
or methods used, and require resampling, reanalysis, or both.
AUTH: 75-10-405, MCA; Sec. 10, Ch. 528, L. 1989; IMP:
75-10-405, MCA; Sec., 5, Ch. 528, L, 1989

RULE XXII REPORTING AND CLEANUP OF SPILLS AND OVERFILLS

(1) Owners and operators must contain and immediately
clean up a splll or overfill, report the spill or overfill to
the department and the implementing agency by telephone within
24 hours, and begin corrective action in accordance with Sub-
chapter 6 in the following cases:

(a) Spill or overfill of petroleum that results in a
release to the environment that exceeds 25 gallons, or that
causes a sheen on nearby surface water; and

(b) Spill or overfill of a hazardous substance that
results in a release to the environment that equals or exceeds
its reportable gquantity under CERCLA (40 CFR Part 302).

(2) oOwners and operators must contain and immediately
clean up a spill or overfill of petroleum that is less than 25

MAR Notice No. 16-2-349 15-8/17/89



-1104-

gallons and a spill or overfill of a hazardous substance that
is less than the reportable quantity. If cleanup cannot be
accomplished within 24 hours, owners and operators must immedi-
ately notify the department and the implementing agency.

AUTH: 75-10-405, MCA; Sec. 10, Ch. 528, L. 1989; IMP:
75-10-405, MCA; Sec. 5, ch. 528, L. 1989

Sub-Chapter 6
Release Response and Corrective Action for Tanks
Containing Petroleum or Harardous Substances

RULE XXIII GENERAL (1) Except as otherwise provided in
this rule, owners and operators of UST systems, and owners or
operators of PsTs seeking reimbursement £from the Montana
Petroleum Tank Release Cleanup Fund, must, in response to a
confirmed release from a tank or system, comply with the re-~
guirements of this subchapter. This subchapter does not apply
to USTs excluded under Rule II(2) and (4) and UST systems sub-
ject to . RCRA Subtitle C corrective action requirements under
section 3004(u) of the Resource Conservation and Recovery Act,
as amended.

(2) If 4initial response and abatement, initial site
characterization, remedial investigation, preparation of a cor-
rective action .plan or corrective action or any of them are
conducted by:

(a) the department through a response action contractor
employed by the department, this subchapter governs only to the
extent it is not inconsistent with the master contract and task
order agreed to between the contractor and the department.

(b) the owner or operator of the PST or UST system,
whether with or without a response action contractor, this
subchapter governs only to the extent it is not inconsistent
with any order issued by a court, the department or the imple-
menting agency or any corrective action plan approved by the
department.

AUTH: 75-10-405, MCA; Sec. 10, Ch, 528, L. 1989; IMP:
75-10-405, MCA; Sec. 5, Ch. 528, L. 1989

RULE XXIV INITIAL RESPONSE AND ABATEMENT MEASURES Upon
confirmation of a release 1n accordance with Rule XXI or after
a release from the PST or UST system is identified in any other
manner, owners and operators must:

(1) perform the following initial response actions within
24 hours of a release:

(a) report the release to the department and the imple-
menting agency by telephone or electronic mail;

(b) take immediate action to prevent any further release
of the regulated substance into the environment; and

- {e) identify and mitigate fire, explosion, and vapor
hazards.

(2) perform the following initial abatement measures:

(a) remove as much of the regulated substance from the
PST or UST system as is necessary to prevent further release
into the environment;

{b) visually inspect any aboveground releases or exposed
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belowground releases and prevent further migration of the
released substance into surrounding soils and groundwater;

(c) continue to monitor and mitigate any additional fire
and safety hazards posed by vapors or free product that have
migrated from the UST excavation zone or the PST and entered
into subsurface structures (such as sewers or basements) and
vapor concentrations measured as gasoline in surface or subsur-~
face structures (basements, buildings, utility conduits) must
be reduced to below the following action levels:

(i) action level to guard against explosion or fire is
10 percent of the lower explosive limit of gasoline, (1,300
parts per million(ppm));

(ii) action level to protect the health of individuals
exposed in affected structures 8 hours per day, 5 days per week
is 30 ppm; and

(iii) action level to protect the health of individuals in

affected structures with full-time occupancy is 7 ppm.
If any action level is exceeded, immediate action must be taken
by the owners and operators to reduce concentrations to below
the above-specified action level. Monitoring and mitigation
must continue for as long as they are necessary as indicated by
the remedial investigation and these action levels.

(d) Remedy hazards posed by contaminated soils that are
excavated or exposed as a result of release confirmation, site
investigation, abatement, or corrective action activities. 1If
these remedies include treatment or disposal of soils, owners
and operators must comply with applicable state and local re-
quirements. Soils heavily contaminated with leaded gasoline,
waste oil, solvents, or hazardous substances must be tested for
the presence of hazardous wastes. Treatment or disposal of all
soils containing hazardous wastes must be approved by the de-
partment.

(e} Determine the extent and magnitude of contamination
in soils, groundwater, surface water or both, which contamina-
tion has resulted from the release at the PST or UST site. In
selecting sample types, sample locations, and measurement
methods, owners and operators must consider the nature of the
stored substance, the type of backfill, depth to groundwater
and other factors as appropriate for identifying the presence
and source of the release. Samples must be collected and ana-
lyzed in accordance with Rule XXI(2)(a); and

(f)} Investigate surface water and groundwater to deter-
mine 1if existing drinking water sources have been adversely
impacted by the release. If so, immediately provide an alter-
nate supply of safe drinking water to the impacted persons,
residences or businesses.

(3) Investigate to determine the possible presence of
free product, begin free product removal as soon as practica-
ble, and:

{(a) Conduct free product removal in a manner that mini-
mizes the spread of contamination into previously uncontami-
nated zones by using recovery and disposal techniques appropri-
ate to the hydrogeclogic conditions at the site, and that
properly treats, discharges or disposes of recovery byproducts
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in compliance with applicable local, state and federal regula-
tions; ’

{b) Use abatement of free product migration as a minimum
objective for the design of the free product removal system;
and

(c) Handle any flammable products in a safe and competent
manner to prevent fires or explosions in accordance with local
and state fire codes.

(4) Within 30 days after release confirmation, owners and
operators must submit a report to the department on a form
designated by the department summarizing the initial response
and abatement measures taken under subsections (1), (2), and
(3) of this rule and any resulting information or data. The
report must include data on the nature, estimated quantity and
source of the release. If free product is removed, the follow-
ing information must also be provided in or with the report:

(a) The name of the person(s) responsible for implement-
ing the free product removal measures;

{b) The estimated quantity, type, and thickness of free
product observed or measured in wells, boreholes, and excava-
tions;

{c) The type of free product recovery system used;

(d) Whether any discharge will take place on-site or off-
site during the recovery operation and where this discharge
will be located;

(e) The type of treatment applied to, and the effluent
gquality expected from, any discharge to sanitary sewers, sur-
face water, groundwater or atmosphere and a copy of any current
state or federal discharge permit;

(f) The steps that have been or are being taken to obtain
necessary permits for any discharge; and

(g) The disposition of the recovered free product. .
AUTH: 75-10-40%5, MCA; Sec. 10, ch. 528, L. 1989; IMP:
75-10~405, MCA; Sec. 5, Ch. 528, L. 1989

RULE XXV INITIAL SITE CHARACTERIZATION (1) Unless
directed to do otherwise by the department, owners and opera-
tors must assemble and provide to the department information
about a site where a release has been confirmed which must
include, but is not necessarily limited to the following:

(a) a legal description of the real property at which the
release occurred;

(b) a history of the ownership and operation of the PST
or UST from which the release occurred, since at least the time
at which the release from the tank did or could have occurred
at the site, including the following:

(1) the name, current address and telephone number of
all current owners and operators;

(ii) the name, current address and telephone number (if
known) of all past owners and operators;

(iii) the years of their ownershlp and/or operation;

(iv) a description of the activities conducted at the
site by each owner/operator; and
(v) a general construction history of site.
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(c) a map or maps and descriptions or symbols
appropriate in scale and scope showing the following within a
500 foot (unless otherwise noted) radius of the site:

(1) adjacent and nearby bulldings;

(ii) owner /operator each building;

(iii) paved (concrete or asphalt) areas;

{iv) property line defining the site;

(v) location of above and unpderground tanks and asscci-~
ated lines, pumps, and dispensers;

(vi) location of former tanks on property;

{(vii) soil boring locations (if done);

(viii) monitoring well locations (if done);

(ix) underground utilities on and adjacent to the prop-
erty (sewer, water, telephone, electric):
(x) basements and tile drain and sump systems on and

adjacent to the property;

(xi) street maps or named/numbered streets;

(xil) all wells and springs within a § (one-half) mile
radius of the site;

(xiii) water bodies (rivers, ponds, lakes, and irrigation
diversion) within a 4 (one-half) mile radius of the site;

(xiv) surface elevation of the site of the release as
taken from surveys, topographic maps of city; and

{(xv) north arrow and map legend (scale, such as 1 inch =
100 feet).

(d) the following information c¢oncerning the PST or UST

systems on the property: .
(1) date of installation of all the tank or tanks on
the site;

(ii) dates of installation and removal of all tanks pre-
viously located on the site;
(iii) size of all tanks on site (diameter, length, gal-

lons);
(iv) tank construction material of all tanks on site;
(v) present contents of all tanks on site;

(vi) previous contents of all tanks on site;

(vii) type and locations of product pumps, piping, and
dispensers;

(viii) method and results of product inventory reconcilia-
tion (describe and attach copies of product inventory charts);

{(ix) corrosion protection on tanks and lines (yes/no and
description);

(x) type and location of leak detectors;

(x1i) type of £fill under and around tanks and lines
(clay, sand, or other material); and

(xii) type of tank anchors (if any).

(e) a description of all 1leaks, spills, overfills or
other releases from the PST or UST systems located on the site:

(i) date of release;

(ii) date release was reported to the department and to
the implementing agency;

(iii) product released;

{iv) quantity lost;

(v) quantity recovered;
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(vi) location on site;

(vii) cleanup action taken; and

(viii) offsite effects.

(f) any tank or line test dates, methods used for con-
ducting the tests, tester's name, address, and phone number,
and results of the test (include data and worksheets or cal-
culations).

(g) If the PST or UST system (tanks and 1lines) or any
part of it has been removed from the ground, provide a descrip-
tion of the condition of it by answering the following ques-
tions and providing the other information called for below:

(i) was corrosion present?

(ii) was there a visible leak?

(iii) were there any loose fittings?

(iv) was the tank/line carefully examined for signs of
leakage?

] (v) was an independent observer (fire marshal,
city official, testing laboratory employee, etc. but
not your employee) present when tanks (s) were
removed?

(A) name of the independent observer;

(B) organization;

(C) address; and

(D) telephone.

(vi) provide pictures of removed tanks and lines if piec-
tures are available;

{(vii) state the disposition of tank(s) (who took it,
where was it disposed);

(viii) provide a description of soil conditions in the
area of the tank and line excavation, with an estimate of the
volumes: . :

({A) odors present and method of measurement;

(B) visible product in soil;

(C) sheen on water mixed with soil;

(D) sheen on groundwater in excavation;

(E) product on groundwater in excavation;

(F) soil sampling descriptions; and

(G) instrument reading (if available).

{ix) state the disposition of the soil removed during the
excavation or at any other time after the release.

(h) copies of all reports previously completed, such as
reports on soill, groundwater, or other reports pertinent to the
site.

(2) Within 45 days of release confirmation, owners and
operators must submit the information collected in compliance
with subsection (1) of this rule to the department in a manner
that demonstrates its applicability and technical adequacy.
AUTH: 75=-10~405, MCA; Sec. 10, Ch. 528, L. 1989; IMP:
75-10-405, MCA; Sec. 5, Ch, 528, L. 1989

RULE_XXVI REMEDIAL INVESTIGATION (1) In order to
determine the full extent and location of soils contaminated by
the release and the presence and concentrations of free and
dissolved product contamination in the surface water and in
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groundwater, owners and operators must conduct a remedial in-
vestigation of the release, the release site, and the surround-
ing area possibly affected by the release if any of the follow-
ing conditions exist:

(a) There is evidence that groundwater wells have been
affected by the release (e.g., as found during release confir-
mation or previous corrective action measures);

(b) Free product is found to need recovery in compliance
with Rule XXIV(3);

(c} There is evidence that contaminated soils may be in
contact with groundwater (e.g., as found during conduct of the
initial response measures required under Rule XXIV); or

(d) The department or the implementing agency requests a
remedial investigation, based on the known or potential effects
of contaminated soil or groundwater on nearby surface water,
groundwater, and human health.

(2) After reviewing information required under Rule XXIV
and Rule XXV, the department may determine that no additional
investigation or corrective action 1is necessary; however, the
department may require the owners and operators tc initiate and
continue compliance monitoring as determined by the department.

(3) A remedial investigation must define the nature,
extent, and magnitude of contamination and identify threats to
public health, welfare and to the environment. A remedial
investigation work plan must be submitted to and approved by
the department prior to implementation by the owners and opera-
tors. The following information is required to complete the
remedial investigation:

(a) site map(s) showing all sampling locations, including
the site(s) of:

(1) borings;

(ii) monitoring wells;

(iii) recovery wells;

(iv) vapor survey points; and

(v) sites where any other samples were taken.

(b) So0il and bedrock technical information and map(s),
ineluding:

(i) soil type, thickness, and classification below the
site of the release;

(1i) wunconsolidated material and bedrock type, thickness,
and formation name below the site of the release;

(iii) boring logs and monitoring well logs (description
of well, well construction methods, sediment odors, and blow
count);

(iv) s0il characteristics (grain size, sorting, origin,
texture, permeability, classification);

(v) observed contamination (visual, odors, and vapor
survey results); and

(vi) laboratory analytical results.

(c) Groundwater technical information and map(s), includ-
ing:

(1) general description and characteristics of aquifers
and unsaturated zone below the site of the release, including:

(A) hydraulic¢ characteristics;
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(B) depth to water table;

(C) surveyed water elevations and contours (potentiomet-
rie surface);

(D) direction of groundwater flow;

(E) rate of groundwater flow;

(F) perched conditions; and

(G) connections to other aquifers.

(ii) location, ownership, use and construction of all
municipal, domestic, irrigation, industrial and monitoring
wells within 4 (one-half) mile of the site;

{iii) sampling description;

(iv) results of laboratory analysis.

(d) Surface water technical information and map(s), in-
cluding:

(1) location and use of all surface water within 1 (one)
mile of site;

{ii) groundwater/surface water discharge points;

{iii) sampling description; and

(iv) results of laboratory analysis.

(e} Description of and map{s) showing the extent of free
product and vapors discovered, whether as a result of current
or past vapors/seepage, in basements and other subsurface
structures and utilities. The description must include a copy
of the vapor survey.

(f) Technical conclusions, which must be stated with
reasonable professional certainty and under the standard of
care applicable, must include at least:

(i) source of the release;

(1i) current extent of and potential for the release (de-
termined with field or 1laboratory analytical detection equip-
ment) in or through the following media:

(A) soil; 1lateral and vertical extent of fuel-socaked
soil;

(B) free product; aerial extent;

(C) water; dissolved phase {water soluble constituents);

(D) vapor;

(g) Sampling summary charts, which clearly identify by
the date on which the samples were taken, all of the following:
sample ID#, sampling location, sample type, date analyzed,
laboratory conducting the analysis, analytical method, and re-
sults of the analysis.

(h) Laboratory report sheets.

(4) If a remedial investigation has been conducted, own-
ers and operators must submit a report containing the informa-
tion c¢ollected under subsection (3) of this rule within 120
days of release confirmation.

AUTH: 75-10-405, MCA; Sec, 10, Ch. 528, L. 1989; IMP:
75-10-405, MCA; Sec. 5, Cch. 528, L. 1989

RULE XXVIT CORRECTIVE _ACTION _PLAN (1) At any time
after reviewing the information submitted in compliance with
Rule XXIV through XXVI, the department may require owners and
operators to submit additional information or +to develop and
submit a corrective action plan for responding to contaminated
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soils and groundwater. If a plan is required, owners and
operators must submit the plan according to a schedule and
format established by the department. Alternatively, owners
and operators may, after fulfilling the requirements of Rule
XXIV through XXVI, choose to submit a corrective action plan
for responding to contaminated soil and groundwater. In
either case, owners and operators are responsible for submit-
ting a plan that provides for adegquate protection of human
health and the environment as determined by the department, and
must modify their plan as necessary to meet this standard.

(2) In order to prepare the corrective action plan,
owners and operators must properly evaluate and interpret the
field and analytical results of the site or remedial investiga-
tion to define the extent and magnitude of free product, ad-
sorbed phase product, dissolved phase plume and vapor phase
product.,

(3) The owners and operators must screen and select cor-
rective action alternatives to develop a matrix evaluation of
corrective action alternatives which considers c¢ost, perfor-
mance, reliability, implementation, safety and effects on pub-
lic health, welfare and the environment. Information on all
corrective action alternatives, with an explanation of why any
alternative was selected, must be included in the corrective
action plan. Corrective action may include, but is not limjited
to the following types of action:

(a) take no further action;

(b) excavate the contaminated soil and/or treat and/or
dispose of the same;

{¢) in-place soil treatment:

(d) product recovery;

(e) groundwater removal and treatment;
groundwater gradient control (hydrodynamic);
vapor control measures;
enhanced biodegradation;
drinking water supply replacement; and
relocation of affected residences and/or businesses.

(4) The department will approve the corrective action
plan only after ensuring that implementation of the plan will
adequately protect human health, safety, and the environment.
In making this determination, the department must consider the
following factors as appropriate:

(a) The physical and chemical characteristics of the
regulated substance, including its toxicity, persistence, and
potential for migration;

(b} The hydrogeologic characteristics of the facility and
the surrounding area;

(c) The proximity, quality, and current and future uses
of nearby surface water and groundwater;

(d) The potential effects of residual contamination on
nearby surface water and groundwater;

(e) An exposure assessment that identifies routes by
which receptors may be exposed to contaminants and estimates
contaminant concentrations to which receptors may be exposed;
and

,.,._..n.
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(f) Any information assembled in compliance with this
subchapter.

(5) Within thirty (30) days of department approval of the
corrective action plan or as directed by the department, owners
and operators must implement the plan, including any modifica-
tions made by the department to the plan. Owners and operators
must monitor, evaluate, and report the results of implementing
the plan in accordance with a schedule and in a format estab-
lished by the department. During implementation of the correc-
tive action plan, a status letter shall be submitted guarterly
to the department and to the implementing agency. The correc-
tive action plan must contain a plan and schedule for compli-
ance monitoring to evaluate the effectiveness of corrective
action. Compliance monitoring must continue for a period of at
least two vears after completion of corrective action, or an-
other reasonable time period approved by the department.

(6) Owners and operators may, in the interest of minimiz-
ing environmental contamination and promoting more effective
cleanup, begin cleanup of soil and groundwater before the cor~-
rective action plan is approved provided that they:

(a) Notify the department and the implementing agency of
their intention to begin cleanup;

(b} Comply with any conditions imposed by the department,
including halting cleanup or mitigating adverse consequences
from cleanup activities; and

(c) Incorporate these self-initiated cleanup measures in
the corrective action plan that is submitted to the department
for approval.

(7) As part of corrective action, owners and operators
must conduct restoration activities as soon as the completion
of any part of the corrective action plan will allow. Restora-
tion activities must include:

(a) Restoring utility services disrupted as a result of
investigative or corrective action activities.

(b) Properly abandon or reclaim recovery and monitoring
systems, including any wells, in accordance with state law or
rules, after recovery and monitoring operations are terminated.
Proper abandonment and reclamation includes reclamation of
recovery culverts, infiltration galleries, electrical systems,
and plumbing systems, and landscaping necessary to restore any
disturbed property to its pre-corrective action state.

AUTH: 75-10-405, MCA; Sec. 10, Ch. 528, L. 1989; IMP:
75-10-405, MCA; Sec. 5, Ch. 528, L. 1989

RULE XXVIII PUBLIC PARTICIPATION (1) For each con-
firmed release that requires a corrective action plan, the
department must provide notice to the public by means designed
to reach those members of the public directly affected by the
release and the planned corrective action. This notice may
include, but is not 1limited to, public notice in local news~
papers, block advertisements, public service announcements,
let;ers to individual households, or perscnal contacts by field
staff.

{2) The department must ensure that site release informa-
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tion and decisions concerning the corrective action plan are
made available to the public for inspection upon request.

(3) Before approving a corrective action plan, the de-
partment may hold a public meeting to consider comments on the
proposed corrective action plan if there is sufficient public
interest, or for any other reason.

(4) The department must give public notice that complies
with subsection (1) of this rule if implementation of an ap-
proved corrective action plan does not achieve the established
cleanup levels in the plan and termination of that plan is
under consideration by the department.

AUTH: 75~10-405, MCA; Sec. 10, ch. 528, L. 1989; IMP:
75-10-405, MCA; Sec. 5, Ch. 528, L. 1989

Sub-Chapter 7
Out-of-Service UST Systems and Closure

RULE XXIX TEMPORARY CLOSURE (1) When an UST system is
temporarily closed, owners and operators must continue opera-~
tion and maintenance of corrosion protection in accordance with
Rule VIII, and any release detection in accordance with Sub-
chapter 4. Subchapters 5 and 6 must be complied with if a
release is suspected or confirmed. However, release detection
is not required as long as the UST system is empty. The UST
system is empty when all materials have been removed using
commonly employed practices so that no more than 2.5 centi-
meters (one inch) of residue, or 0.3 percent by weight of the
total capacity of the UST system, remain in the system.

(2) When an UST system is temporarily closed for 3 months
or more, owners and operators must also comply with the follow-
ing requirements:

(a) Empty the UST system;

{(b) Leave vent lines open and functioning; and

(¢) Cap and secure all other lines, pumps, manways, and
ancillary equipment.

(3) when an UST system is temporarily closed for more
than 12 months, owners and operators must permanently close the
UST system. Owners and operators must permanently close the
substandard UST systems at the end of this 12-month period in
accordance with Rules XXX through XXXIII. Owners and operators
must complete a site assessment in accordance with Rule XXXI
before any extension under Rule IV can be applied for.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE XXX PERMANENT CLOSURE AND CHANGES-IN-SERVICE

(1) At least 30 days before beginning either permanent
closure or a change-in-service under paragraphs (2) and (3) of
this section, owners and operators must notify the department
and the implementing agency in writing of their intent to per-
manently close or make the change-in-service, unless such ac-
tion is in response to corrective action already notified to
the department under subchapter 6. The required assessment of
the excavation zone under Rule XXXI must be performed after
notifying the department and the implementing agency but before
completion of the permanent c¢losure or a change-in-service.
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(2) To permanently close a tank or connected piping or
both, owners and operators must empty and clean it by removing
all liquids and accumulated sludges. All tanks, connected
piping, or both, taken out of service permanently must also be
either removed from the ground or, when approved by the depart-
ment, filled with an inert solid material.

(3) Ccontinued use of an UST system to store a non-regu-
lated substance is considered a change-in-service. Before a
change~in-service, owners and operators must empty and clean
the UST system by removing all 1liquid, accumulated sludge and
all combustible and flammable vapors and conduct a site assess-
ment in accordance with Rule XXXI.

(4) The following cleaning and closure procedures adopted
by reference in subsection (5) must be used to comply with this
rule:

(a) American Petroleum Institute Recommended Practice
1604, "Removal and Disposal of Used Underground Petroleum Stor-
age Tanks";

(b) American Petroleum Institute Publication 2015,
"Cleaning Petroleum Storage Tanks";

(c) American Petroleum Institute Recommended Practice
1631, "Interior Lining of Underground Storage Tanks," may be
used as guidance for compliance with this gection; and '

(d) The National Institute for Occupational Safety and
Health "Criteria for a Recommended Standard * * * working in
Confined Space" may be used as guidance for conducting safe
closure procedures at some hazardous substance tanks.

(5) The department hereby adopts and incorporates by
reference:

(a) American Petroleum Institute Recommended Practice
1604, "Removal and Disposal of Used Underground Petroleum Stor-
age Tanks" which sets forth closure practices for UST systems
and a copy of which may be obtained from API Publications
Degartment, 1220 L Street, NW, washington, DC 20005, (202)
682-8375;

(b) American Petroleum Institute Publication 2015,
"Cleaning Petroleum Storage Tanks" which sets forth cleaning
standards for UST tanks and a copy of which may be obtained
from API Publications Department, 1220 L Street, NW, Washing-
ton, DC 20005, (202) 682-8375;

(c) American Petroleum Institute Recommended Practice
1631, "Interior Lining of Underground Storage Tanks," may be
used as guidance for compliance with this section which sets
forth entrance standards for UST tanks and a copy of which may
be obtained from API Publications Department, 1220 L Street,
Nw, washington, DC 20005, (202) 682-8375; and

(d) The National Institute for Occupational Safety and
Health "Criteria for a Recommended Standard * * * wWorking in
Confined Space" which sets forth standards for working inside
an UST tank and a copy of which may be obtained from Superin-
tendent of Documents, Government Printing Office, Washington,
DC 20402 (202) 783-3238.

AUTH: 75-10-405, MCA; IMP: 75-10~405, MCA
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RULE XXXI ASSESSING THE_SITE AT CLOSURE OR CHANGE-IN-
SERVICE (1) Before permanent closure or a change-in-service
is completed, owners and operators must measure for the pre-
sence of a release where contamination 1is most likely to be
present at the UST site. When measuring for the presence of a
release, owners and operators must:

(a) Collect soil samples, as soon as possible after the
tank, piping, or both have been removed, at the base of the
tank excavation and piping trench at suspected worst-case loca-
tions, which locations may include:

(i) areas around the tank and piping that record the
highest concentrations of hydrocarbon vapor recorded with vapor
monitoring instruments;

(ii) areas around the tank and piping that look stained
or discolored;

{iii) the lowest point of the tank;

(iv) where the tank meets the piping; and

(v) beneath the £fill lines.

For tank removal, at least two soil samples, one from either
end of the tank or at suspected worst-case locations, shall be
taken at least one to two feet below the base of the maximum
excavation depth for each tank over 600 gallons being closed.
One so0il sample shall be collected beneath tanks with a capa-
city of 600 gallons or less. If contaminated soil is removed
from the excavation site, at least one composite sample of the
contaminated soil shall be collected for analysis. For piping
removal, soil samples shall be collected every twenty feet at
the base of the piping trench, and at suspected worst-case
locations. Up to five piping trench samples may be composited.

(b) If groundwater is encountered in the tank excavation,
the presence of free product should be measured and a sample of
the water collected for analysis.

(¢) To confirm the pregence or absence of contamination,
s0il and water samples should be analyzed for ‘TPH using EPA
method 418.1 or other equivalent method approved by the depart-
ment. Site-specific conditions may warrant analysis of addi-
tional constituents, especially when waste oils, solvents or
hazardous substances are the known or suspected source of con-
tamination. The department and the implementing agency should
be consulted to assist in determining sample types, sample
locations, and measurement methods.

(d) Field hydrocarbon vapor analyzers can be used as
screening tools to determine the presence of a release and to
assist in determining the extent of contaminated soil to be
removed., These analyzers, however, should not be used to con-
firtm the absence of soil or water contamination. Only labora-
tory analysis of samples will be accepted by the department to
confirm the absence of soil or water contamination. The Mon-
tana Quality Assurance Plan for Investigation of Underground
Storage Tank Releases must be used as a guide for the collec-
tion, preservation and analysis of field samples.

(2) 1f sampling indicates contaminated soils, contami-
nated groundwater, or if free product as a liquid or vaper is
discovered under subsection (1) of this rule, or by any other
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manner, owners and operators must begin corrective action in
accordance with subchapter 6. A release must be reported to
the department and to the implementing agency by the owner or
operator within 24 hours.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE XXXTI APPLICABILITY TO PREVIOQUSLY CLOSED UST SYS-
TEMS (1) When directed by the department, the owner and operator
of a permanently closed UST system must access the excavation
zone and close the UST system in accordance with this Subchap-
ter if releases from the UST may, in the judgment of the de-~
partment, pose a current or potential threat to human health
and the environment or if the UST system was not closed in
accordance with Rules XXX through XXXI.
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE XXXITI CLOSURE RECORDS (1) Owners and operators
must maintain records in accordance with Rule XI that are
capable of demonstrating compliance with closure requirements
under this Subchapter. Results of the excavation zone assesgs-
ment required in Rule XXXI must be maintained for at least 3
years after completion of permanent closure or change-in-
service in one of the following ways:

(a) By the owners and operators who took the UST system
out of service;

(b) By the current owners and operators of the UST system
site; or

(c) By mailing these records to the department if the
records cannot be maintained at the c¢losed facility.

(2) Owners and operators must submit a completed tank
closure report to the department within 30 days of closure on a
form designated by the department.

AUTH: 75-~10-~405, MCA; IMP: 75-10-405, MCA

Sub-Chapter 8
Financial Responsibility

RULE XXXIV  APPLICABILITY (1) This subchapter applies
to owners and operators of all petroleum underground storage
tank (UST) systems except as otherwise provided in Rule II and
in this rule.

(2) Owners and operators of petroleum UST systems are
subject to these requirements if they are in operation on or
after the date for compliance established in Rule XXXV.

(3) State and Federal government entities whose debts and
liabilities are the debts and liabilities of a state or the
United States are exempt from the requirements of this subchap-
ter.

(4) The requirements of this subchapter do not apply to
owners and operators of any UST system exempted from this sub-
chapter by Rule I1{2), (3), (4), (5), or (6).

{(5) If the owner and operator of a petroleum underground
storage tank are separate persons, only one person is required
to demonstrate financial responsibility; however, both parties
are 1liable in event of noncompliance. Regardless of which
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party complies, the date set for compliance at a particular
facility is determined by the characteristics of the owner as
set forth in Rule XXXV.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE XXXV COMPLIANCE DATES Owners of petroleum under-
ground storage tanks are required to comply with the require-
ments of this subchapter by the following dates:

(1) All petroleum marketing firms owning 1,000 or more
USTs and all other UST owners that report a tangible net worth
of $20 million or more to the U.S. Sectrities and Exchange
Commission (SEC), Dun and Bradstreet, the Energy Information
Administration, or the Rural Electrification Administration;
October 1, 1989.

(2) All petroleum marketing firms owning 100-999 USTs;
October 26, 1989.

(3) All petroleum marketing firms owning 13-99 USTs at
more than one facility; Aapril 26, 1990.

(4) All petroleum UST owners not described in paragraphs
(1), (2), or (3) of this section, including all local govern-
ment entities; October 26, 1990,

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE XXXVI DEFINITION OF TERMS For the purposes of this
subchapter, the following terms have the meanings given in this
section:

{l) "Accidental release"” means any sudden or nonsudden
release of petroleum from an underground storage tank that
results in a need for corrective action and/or compensation for
bodily injury or property damage neither expected or intended
by the tank owner or operator,

(2) "Bodily injury" has the meaning given to this term
by applicable state law; however, this term does not include
those liabilities which, consistent with standard insurance
industry practices, are excluded from coverage in liability
insurance policies for bodily injury.

{3) "Controlling interest" means direct ownership of at
least S50 percent of the voting stock of another entity.

(4) "Director" means the director of the department.

(5) "Financial reporting year" means the latest consecu~
tive twelve-month period for which any of the following reports
used to support a financial test is prepared:

(a) a 10-K report submitted to the SEC:

(b) an annual report of tangible net worth submitted to
Dun and Bradstreet; or

(c) annual reports submitted to the Energy Information
Administration or the Rural Electrification Administration.
"Financial reporting year" may thus comprise a fiscal or a
calendar year period.

(6) "Legal defense cost" means any expense that an owner
or operator or provider of financial assurance incurs in de-
fending against claims or actions brought,

{a) by EPA or the state to require corrective action or
to recover the costs or corrective action;
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{(b) by or on behalf of a third party for bodily injury or
property damage caused by an accidental release; or

(c) by any person to enforce the terms of a financial
assurance mechanism.

(7) "Occurrence" includes an accident, including contin-
uous or repeated exposure to conditions, which results in a
release from an underground storage tank.

(8) "Owner or operator”, when the owner or operator are
separate parties, means the party that is obtaining or has
obtained financjal assurances.

(9) "Petroleum marketing facilities" includes all facili~-
ties at which petroleum is produced or refined and all facili-
ties from which petroleum is sold or transferred to other
petroleum marketers or to the public.

(10) "Petroleum marketing firms" means all firms owning
petroleum marketing facilities. Firms owning other types of
facilities with USTs as well as petroleum marketing facilities
are considered to be petroleum marketing firms.

(11) "Property damage" shall have the meaning given this
term by the applicable law of this state. This term shall not
include those liabilities which, consistent with standard in-
surance industry practices, are excluded from coverage in lia-
bility insurance policies for property damage. However, such
exclusions for property damage shall not include corrective
action associated with releases from tanks which are covered by
the policy.

(12)" "pProvider of financial assurance" means an entity
that provides financial assurance to an owner or operator of an
underground storage tank through one of the mechanisms listed
in Rules XXXIX through XLVII, including a guarantor, insurer,
risk retention group, surety, issuer of a letter of credit,
issuer of a state-required mechanism, or a state,

(13) "substantial business relationship" means the extent
of a business relationship necessary under applicable state law
to make a guarantee contract issued incident to that relation-
ship valid and enforceable. A guarantee contract is issued
"incident to that relationship" if it arises from and depends
on existing economic transactions between the guarantor and the
ownher or operator. '

(14) "Tangible net worth" means the tangible assets that
remain after deducting liabilities; such assets do not include
intangibles such as goodwill and rights to patents or royal-
ties. For purposes of this definition, "assets" means all
existing and all probable future economic benefits obtained or
controlled by a particular entity as a result of past transac-
tions.

(15) "Underground storage tank" or "UST" means any one or
combination of tanks (including underground pipes connected
thereto) that is used to contain an accumulation of regulated
substances, and the volume of which (including the volume of
underground pipes connected thereto) is 10 percent or more
beneath the surface of the ground. This term does not include
any:

(a) farm or residential tank of 1,100 gallons or less
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capacity used for storing motor fuel for noncommercial pur-
poses;

(b) tank used for storing heating oil for consumptive use
on the premises where stored;

(¢) septic tank;

(d) pipeline facility (including gathering lines) regu-
lated under:

(i) the Natural Gas Pipeline Safety Act of 1968 (49
U.S.C. App. 1671, et seq.); or

(ii) the Hazardous Liquid Pipeline Safety Act of 1979 (49
U.S.C. App. 2001, et seq.); or |

(iii) which is an intrastate pipeline facility regulated
under state laws comparable to the provisions of the law re-
ferred to in subsection (d)(i) or (d)}(ii) of this definition.

(e) surface impoundment, pit, pond, or lagoon;

(f) storm-water or wastewater collection system;

(g) flow-through process tank;

(h) liquid trap or associated gathering 1lines directly
related to oil or gas production and gathering operations; or

(i) storage tank situated in an underground area (such as
a basement, cellar, mineworking, draft, shaft, or tunnel) if
the storage tank is situated upon or above the surface of the
floor. The term "underground storage tank”™ or "UST" does not
include any pipes connected to any tank which is described in
subsections (a) through (i) of this definition.

(16) "UST system" or "tank system"” means an underground
storage tank as defined in this subchapter, connected under-
ground piping, underground ancillary equipment, and containment
system, if any.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE XXXVII AMOUNT AND SCOPE OF REQUIRED FINANCIAL
RESPONSIBILITY (1) Owners or operators of petroleum under-
ground storage tanks must demonstrate financial responsibility
for taking corrective action and for compensating third parties
for bodily injury and property damage caused by accidental
releases arising from the operation of petroleum underground
storage tanks in at least the following per-occurrence amounts:

(a) For owners or operators of petroleum underground
storage tanks that are located at petroleum marketing facili-
ties, or that handle an average of more than 10,000 gallons of
petroleum per month based on annual throughput for the previous
calendar year; $1 million.

(b) For all other owners or operators of petroleum under-
ground storage tanks; $500,000.

(2) Owners or operators of petroleum underground storage
tanks must demonstrate financial responsibility for taking
corrective financial responsibility for taking corrective ac~
tion and for compensating third parties for bodily injury and
property damage caused by accidental releases arising from the
operation of petroleum underground storage tanks in at least
the following annual aggregate amounts:

(a) For owners or operators of 1 to 100 petroleum under-
ground storage tanks, $1 million; and
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(b) For owners or operators of 101 or more petroleum
underground storage tanks, $2 million.

(3) For the purposes of paragraphs (2) and (6) of this
rule, only, "a petroleum underground storage tank" means a
single containment unit and does not mean combinations of
single containment units.

(4) Except as provided in subsection (5) of this rule,
if the owner or operator uses separate mechanisms or separate
combinations of mechanisms to demonstrate financial responsi-
bility for:

(a) Taking corrective action;

{(b) Compensating third parties for bodily injury and
property damage caused by sudden accidental releases; or

(¢) Compensating third parties for bodily injury and
property damage caused by nonsudden accidental releases, the
amount of assurance provided by each mechanism or combination
of mechanisms must be in the full amount specified in subsec-
tions (1) and (2) of this rule.

(5) If an owner or operator uses separate mechanisms or
separate combinations of mechanisms to demonstrate financial
responsibility for different petroleum underground storage
tanks, the annual aggregate required shall be based on the
number of tanks covered by each such separate mechanism or
combination of mechanisms. .

(6) Owners or operators shall review the amount of ag-
gregate assurance provided whenever additional petroleum under-
ground storage tanks are acquired or installed. If the number
of petroleum underground storage tanks for which assurance must
be provided exceeds 100, the owner or operator shall demon-
strate financial responsibility in the amount of at least $2
million of annual aggregate assurance by the anniversary of the
date on which the mechanism demonstrating financial responsi-
bility became effective, If assurance is being demonstrated by
a combination of mechanisms, the owner or operator shall demon-
strate financial responsibility in the amount of at least $2
million or annual aggregate assurance by the first-occurring
effective date anniversary of any one of the mechanisms com-
bined (other than a financial test or guarantee) to provide
assurance.

(7) The amounts of assurance required under this rule
exclude legal defense costs.

(8) The required per-occurrence and annual aggregate
coverage amounts do not in any way limit the liability of the
owner or operator.

AUTH: 75-10~405, MCA; IMP: 75-10-~405, MCA

RULE XXXVIII ALLOWABLE MECHANISMS AND COMBINATIONS OF
MECHANISMS (1) Subject to the limitations of subsection (2)
of this rule, an owner or operator may use any one or combina-
tion of the mechanisms listed in Rules XXXIX through XLVII to
demonstrate financial responsibility under this subchapter for
one or more underground storage tanks.

(2) An owner or operator may use self-insurance in com-
bination with a guarantee only if, for the purpose of meeting
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.the requirements of the financial test under this rule, the
financial statements of the owner or operator are not consoli-
dated with the financial statements of the guarantor.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE XXXIX FINANCIAL TEST OF SELF-INSURANCE {l1) An
owner or operator, and/or guarantor, may satisfy the require-
ments of Rule XXXVII by passing a financial test as specified
in this rule. To pass the financial test of self-insurance,
the owner or operator, and/or guarantor must meet the criteria
of subsections (2) or (3) of this rule bas¢d on year-end finan-
cial statements for the latest completed fiscal vear.

(2)({a}) The owner or operator, and/or guarantor, must have
a tangible net worth of at least ten times:

(i) The total of the applicable aggregate amount required
by Rule XXXVII, based on the number of underground storage
tanks for which a financial test is used to demonstrate finan-
cial responsibility to the department under this rule;

(ii) The sum of the corrective action cost estimates, the
current closure and post-closure care cost estimates, and
amount of liability coverage for which a financial test is used
to demonstrate financial responsibility to EPA under 40 CFR
264.101, 264.143, 264.145, 265.143, 165.145, 264.147,. and
265.147 or. to a state implementing agency under a state program
authorized by EPA under 40 CFR Part 271; and

(ii1) The sum of current plugging and abandonment cost
estimates for which a financial test is used to demonstrate
financial responsibility to EPA under 40 CFR 144.63 or to a
state implementing agency under a state program authorized by
EPA under 40 CFR Part 145.

(b) fThe owner or operator, and/or guarantor, must have a
tangible net worth of at least $10 million.

(c) The owner or operator, and/or guarantor, must have a
letter signed by the chief financial officer worded as speci-
fied in subsection (4) of this rule. !

(d) The owner or operator, and/or guarantor, must either:

(i) File financial statements annually with the U.S.
Securities and Exchange Commission, the Energy Information
Administration, or the Rural Electrification Administration; or

(ii) Report annually the firm's tangible net worth to Dun
and Bradstreet, and Dun and Bradstreet must have assigned the
firm a financlial strength rating of 4A or 5A.

(e) The firm's year-end financial statements, if indepen-
dently audited, cannot include an adverse auditor's opinion, a
disclaimer of opinion, or a "“going concern" qualification.

(3)(a) The owner or operator, and/or guarantor must meet
the financial test requirements of 40 CFR 264.147(f)(1), sub-
stituting the appropriate amounts specified in Rule
XXXVII(2)(a) and (2)}(b) for the "amount of liability coverage"
each time specified in that section.

(b) The fiscal year-end financial statements of the owner
or operator, and/or guarantor, must be examined by an indepen-
dent certified public accountant and be accompanied by the
accountant's report of the examination.
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(¢) The firm's year-end financial statements cannot in-
clude an adverse auditor's opinion, a disclaimer of opinion, or
a "going concern" qualification.

(d) The owner or operator, and/or guarantor, must have a
letter signed by the chief financial officer, worded as speci-
fied in subsection (4) of this rule.

(e) If the financial statements of the owner or operator,
and/or guarantor, are not submitted annually to the U.S.
Securities Exchange Commission, the Energy Information Adminis-
tration or the Rural Electrification Administration, the owner
or operator, and/or guarantor, must obtain a special report by
an independent certified public accountant stating that:

(i) He has compared the data that the letter from the
chief financial officer specifies as having been derived from
the latest year-end financial statements of the owner or opera-
tor, and/or guarantor, with the amounts in such financial
statements; and

(ii) In connection with that comparison, no matters came
to his attention which caused him to believe that the specified
data should be adjusted.

(4) To demonstrate that it meets the financial test under
subsection (2) or (3) of this rule, the chief financlal officer
of the owner or operator, or guarantor, must sign, within 120
days of the close of each financial reporting year, as defined
by the twelve~month period for which financial statements used
to support the financial test are prepared, a letter worded
exactly as follows, except that the instruction in brackets are
to be replaced by the relevant jinformation and the brackets
deleted:

Letter from Chief Financial Officer

I am the chief financial officer of [insert: name and
address of the owner or operator, or guarantorl. This letter
is in support of the use of [insert: "the financial test of
self-insurance," and/or "guarantee"] to demonstrate financial
responsiblility for [insert: "taking corrective action" and/or
“compensating third parties for bodily injury and property
damage'") caused by [insert: "sudden accidental releases"
and/or "nonsudden accidental releases"”] in the amount of at
least [insert dollar amount] per occurrence and [insert: dol-
lar amount] annual aggregate arising from operating (an) under-
ground storage tank(s).

Underground storage tanks at the following facilities are
assured by this financial test or a financial test under 40 CFR
§ 280.95 by this [insert: "owner or operator," and/or "guaran-
tor"}: [List for each facility: the name and address of the
facility where tanks assured by this financial test are lo-
cated, and whether tanks are assured by this financial test or
a financial test under 40 CFR § 280.95. If separate mechanisms
or combinations of mechanisms are being used to assure any of
the tanks at this facility, 1list each tank assured by this
financial test or a financial test under 40 CFR § 280.85 by the
tank identification number provided in the notification number
provided in the notification submitted pursuant to 40 CFR
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780.22 or Rule Lv.]

A [insert: "financial test" and/or "guarantee") is also
used by this [insert: ‘"owner or operator," or "guarantor"] to
demonstrate evidence of financial responsibility in the follow-
ing amounts under other EPA regulations or state programs
authorized by EPA under 40 CFR Parts 271 and 145:

EPA Regulations Amount
Closure (§§264.143 and 265.143)...0cnecceniinnrenens [ 5
Post-Closure Care (§8264.145 and 265.145)....0000ann .8
Liability Coverage (§§264.147 and 265.147)., $
Corrective Action (§8264.101(b).....¢c00vvvcancnnns $
Plugging and Abandonment (§144.63)..... vertrirarenenanaad

$
$
$
$

ClOSUrE.s.stevsvesansanas Pt hase s esenaecets e s
Post-Closure Care......ovsocnuss et vaeset vy
Liability Coverage.....vscreeve Cesesecaeittenrnenesuna
Corrective ACtioN....i.ovvsrsscecenesannsssssssasanenss
Plugging and Abandonment.......eeesevaes P
Total.eiiionnnansns bere s [ . PR

This [insert: "owner or operator," or "guarantor"] has
not received an adverse opinion, a disclaimer or opinion, or a
"going concern" qualification from an independent auditor on
his financial statements for the latest completed fiscal vear.

[Fill in the information for Alternative I if the criteria
of paragraph (2) of Rule XXXIX are being used to demonstrate
compliance with the financial test requirements. Fill in the
information for Alternative II if the criteria of paragraph (3)
of Rule XXXIX are being used to demonstrate compliance with the
financial test requirements.]

Alternative I

1. Amcunt of annual UST aggregate coverage
being assured by a financial test, and/or
guarantee....... cvaeaean t bt aeresranensenttaneannen $
2. Amount of corrective action, c¢losure and

post~closure care costs, 1iab111ty coverage,
and plugging and abandonment costs covered

by a financial test, and/or guarantee€............$
3. Sum of lines 1 and 2....400cvvevacans - 1
4. Total tangible assets...... Chetressesaann e e
5. Total liabilities [if any of the amount

reported on line 3 is included in total
liabilities, you may deduct that amount
from this line and add that amount to

1ine 6].veesicersrssacssnascsnrssrssnsasssnsvsssens$
6, Tangible net worth [subtract line 5 from
line 4]..... veeren besaan Cereeraaans Ceraans vreses$
Yes No

Is line 6 at least $10 million?.....vevuvncnnnnnsn___
Is line 6 at least 10 times line 372..........-.....
Have financial statements for the latest

fiscal year been filed with the Securities

and Exchange Commission?....... Wheeeseranan. Ceeees

W oo~
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10. Have financial statements for the latest

year been filed with the Energy

Information

Administration?..iceecsisnecrcccscrssssnnncaneans
11. Have financial statements for the latest

fiscal year been filed with the Rural

Electrification Administration?.........cveunnun
12. Has financial information been provided

to Dun and Bradstreet, and has Dun and

Bradstreet provided a financial strength

rating of 4A or 5A? [Answer "Yes" only

if both criteria have been met.]........ Cheeesaas

Alternative II

1. Amount of annual UST aggregate coverage

being assured by a test, and/or guarantee...... .o
2. Amount of corrective action, closure and

post-closure care costs, liability

coverage and plugging and abandonment

costs covered by a financial test, and/or

QUALANLEEE. e oo vcvvsoccnsscnntssanacesasassssnnssnsh
3. Sum of lines 1 and 2......vvuceeecvecnsrsssansecns$
4. Total tangible assetS.....ccuvvevecinsinarsrescas$
5. Total liabilities [if any of the amount

reported on line 3 is included in total

liabilities, you may deduct that amount

from this line and add that amount to

LT - . §
6. Tangible net worth [subtract line 5 from

1iNe 4)..uineecnsssrenssssnnasinannssanasassanees$
7. Total assets in the U.S. [{required only

if less than 90 percent of assets are

located in the U.S...... bavaea .

D I I AR IR SR

8. Is line 6 at least $10 million?.........vveeeeens
9. Is line 6 at least 6 times line 37.........00v0nn
10. Are at least 90 percent of assets

located in the U.S. [If "No," complete

T I R

I L)

11. Is line 7 at least 6 times 1ine 372.....v000uvuves
[Fill in either lines 12-15 or lines 16-18:}]

12, Current asSetS....vvvvecensnsss
13. Current liabilities..........s..

I N R I WA

P N R

14. Net working capital [subtract line 13

from line 12]...cveiiiinnnnnanans

15. 1Is line 14 at least 6 times line 37..........0000e

16. Current bond rating of most recent

bond i8SUB.. .. veveecvinnsnsnnna
17. Name of rating service..........

18. Date of maturity of bond.........

t e e s esass bt
P R I N

P N e L

19, Have financial statements for the latest
fiscal year been filed with the SEC, the
Energy Information Administration, or
the Rural Electrification Administration?........

15-8/17/89

MAR Notice No,

$

IHI

16-2-349



-1125-

[If "No," please attach a report from an independent cer-
tified public accountant certifying that there are no material
differences between the data as reported in lines 4-18 above
and the financial statements for the latest fiscal year.]

[For both Alternative I and Alternative 1II complete the
certification with this statement.]

I hereby certify that the wording of this letter is iden-
tical to the wording specified in Rule XXXIX(4) as such rule
was constituted on the date shown immediately below.

[signature]

[Name ]

[Titlel

[Date]

(5) If an owner or operator using the test to provide
financial assurance finds that he or she no longer meets the
requirements of the financial test based on the year-end finan-
cial statements, the owner or operator must obtain alternative
coverage within 150 days of the end of the year for which
financial statements have been prepared.

(6) The Director may require reports of financial condi-
tion at any time from the owner or operator, and/or guarantor.
If the Director finds, on the basis of such reports or other
information, that the owner or operator, and/or guarantor, no
longer meets the financial test requirements .of Rule XXXIX(2)
or (3) and (4), the owner or operator must obtain alternate
coverage within 30 days after notification of such a finding.

(7) If the owner or operator fails to obtain alternate
assurance within 150 days of finding that he or she no longer
meets the requirements of the financial test based on the year-
end financial statements, or within 30 days of notification by
the Director that he or she no longer meets the requirements of
the financial test, the owner or operator must notify the
Director of such failure within 10 days.

AUTH: 75-10-405, MCA IMP: 75=10-405, MCA

RULE XL GUARANTEE (1) An owner or operator may
satisfy the requirements of Rule XXXVI1 by obtaining a guaran-
tee that conforms to the requirements of this section. The
guarantor must be:

(a) A firm that (i) possesses a controlling interest in
the owner or operator; (ii) possesses a controlling interest in
a firm described under paragraph (l1)(a){i) of this section; or
(iii) is controlled through stock ownership by a common parent
firm that possesses a controlling interest in the owner or
operator; or,

{(b) A firm engaged in a substantial business relationship
with the owner or operator and issuing the guarantee as an act
incident to that business relationship.

{2) Within 120 days of the close of each financial re-
porting year the guarantor must demonstrate that it meets the
financial test criteria of Rule XXXIX based on year-end finan-
cial statements for the latest completed financial reporting
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year by completing the letter from the chief financial officer
described in Rule XXXIX(4) and must deliver the letter to the
owner or operator. If the guarantor fails to meet the require-
ments of the financial test at the end of any financial report-
ing yvear, within 120 days of the end of that financial report-
ing vyear the guarantor shall send by certified mail, before
cancellation or nonrenewal of the guarantee, notice to the
owner or operator. If the Director notifies the guarantor that
he no longer meets the requirements of the financial test of
Rule XXXIX(2) or (3) and (4), the guarantor must notify the
owner or operator within 10 days of receiving such notification
from the Director. In both cases, the guarantee will terminate
no less than 120 days after the date the owner or operator re-
ceives the notification, as evidenced by the return receipt.
The owner or operator must obtain alternative coverage as spec-
ified in Rule LIV(3).

(3) The guarantee must be worded as follows, except that
instructions in brackets are to be replaced with the relevant
information and the brackets deleted:

Guarantee

Guarantee made this [date] by [name of guaranteeing en-
tityl], a business entity organized under the laws of the state
of [name of state], herein referred to as guarantor, to the
Montana Department of Health and Environmental Sciences and to
any and all third parties, and obligees, on behalf of [owner or
operator] of [business address]

Recitals. Co

(1) Guarantor meets or exceeds the financial test cri-
teria of Rule XXXIX(2) or (3) and (4) and agrees to comply with
the reguirements for guarantors as specified in Rule XL(2).

(2) [Owner or operator] owns or operates the following
underground storage tank(s) covered by this guarantee:  [List
the number of tanks at each facility and the name(s) and ad-
dress(es) of the facility(ies) where the tanks are located. If
more than one instrument is used to assure different tanks at
any one facility, for each tank covered by this instrument,
list the tank identification number provided in the notifica-
tion submitted pursuant to 40 CFR 280.22 or the corresponding
state requirement, and the name and address of the facility.]
This guarantee satisfies ARM Title 16, Chapter 45, Subchapter 8
requirements for assuring funding for [insert: "taking correc-
tive action" and/or ‘'"compensating third parties for bodily
injury and property damage caused by" either "sudden accidental
releases" or "nonsudden accidental releases" or "accidental
releases"; if coverage is different for different tanks or
locations, indicate the type of coverage applicable to each
tank or location] arising from operating and above-identified
underground storage tank(s) in the amount of [insert dollar
amount] per occurrence and [insert deollar amount] annual ag-
gregate.

(3) {Insert appropriate phrase: "On behalf of our sub-
sidiary” (if grantor 1is corporate parent of the owner or
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operator); "On behalf of our affiliate" (if guarantor is a
related form of the owner or operator); or "Incident to our
business relationship with" (if guarantor is providing the
guarantee as an incident to a substantial business relation-
ship with owner or operator)] [owner or operator], guarantor
guarantees to the Montana Department of Health and Environmen-
tal Sciences and to any and all third parties that:

In the event that [owner or operator] fails to provide
alternative coverage within 60 days after receipt of a notice
of cancellation of this guarantee and the Director of the Mon-
tana Department of Health and Environmental Sciences has deter-
mined or suspects that a release has occurred at an underground
storage tank covered by this guarantee, the guarantor, upon
instructions from the Director, shall fund a standby trust fund
in accordance with the provisions of Rule LI, in an amount not
to exceed the coverage limits specified above.

In the event that the Director determines that [owner or
operator] has failed to perform corrective action for releases
arising out of the operation of the above-identified tank(s) in
accordance with ARM Title 16, Chapter 45, Subchapter 6, the
guarantor upon written instructions from the Director shall
fund a standby trust in accordance with the provisions of Rule
LI, in an amount not-to exceed the coverage limits specified
above, :

If [owner or operator] fails to satisfy a judgment or
award based on a determination of liability for bodily injury
or property damage to third parties caused by ["sudden" and/or
"nonsudden”! accidental releases arising from the operation of
the above-identified tank(s), or fails to pay an amount agreed
to in settlement of a claim arising from or alleged to arise
from such injury or damage, the guarantor, upon written in-
structions from the Director, shall fund a standby trust in
accordance with the provisions of Rule LI to satisfy such judg-
ment{s), award(s), or settlement agreement(s) up to the limits
of coverage specified above.

(4) Guarantor agrees that if, at the end of any fiscal
year before cancellation of this guarantee, the guarantor fails
to meet the financial test criteria of Rule XXXIX(2), (3) and
(4), the guarantor shall send within 120 days of such failure,
by certified mail, notice to [owner or operator]. The guaran-
tee will terminate 120 days from the date of receipt of the
notice by [owner or operator}, as evidenced by the return re-
ceipt.

(5) Guarantor agrees to notify [owner or operator] by
certified mail of a voluntary or involuntary proceeding under
Title 11 (Bankruptcy), U.S. Code naming guarantor as debtor,
within 10 days after commencement of the proceeding.

(6) Guarantor agrees to remain bound under this guarantee
notwithstanding any modification or alteration of any obliga-
tion of {[owher or operator] pursuant to ARM Title 16, Chapter
45,

(7) Guarantor agrees to remain bound under this guarantee
for so long as [owner or operator] must comply with the applic-
able financial responsibility requirements of ARM Title 16,
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Chapter 45, Subchapter 8 for the above-identified tank(s),
except that guarantor may cancel this guarantee by sending
notice by certified mail to [owner or operator], such cancella-
tion to become effective no earlier than 120 days after receipt
of such notice by [owner or coperator], as evidenced by the
return receipt.

(8) The guarantor's obligation does not apply to any of
the following:

{a) Any obligation of [ingert owner or operator] under a
workers' compensation disability benefits, or unemployment
compensation law or other similar law;

(b) Bodily injury to an employee of [insert owner or
operator] arising from, and in the course of, employment by
[insert owner or operator];

(c) Bodily injury or property damage arising from the
ownership, maintenance, wuse, or entrustment to others of any
aircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented, loaded
to, in the care, custody, or control of, or occupied by [insert
owner or operator] that is not the direct result of a release
from a petroleum underground storage tank; .

(e) Bodily damage or property damage for which [insert
owner or operator] is obligated to pay damages by reason of the
assumption of liability in a contract or agreement other than a
contract or agreement entered into to meet the requirements of
Rule XXXVII. ) ’

(9) Guarantor expressly waives notice of acceptance of
this guarantee by the Montana Department of Health and Environ-
mental Sciences, by any or all third parties, or by [owner or
operator].

I hereby certify that the wording of this guarantee is
identical to the wording specified in Rule XL(3) as such rule
was constituted on the effective date shown immediately below.
Effective date:

[Name of guarantor})

{Authorized signature for guarantor]
[name of person signing]

[Title of person signing]

Signature of witness or notary:

{4) An owner or operator who uses a guarantee to satisfy
the requirements of Rule XXXVII must establish a standby trust
fund when the guarantee is obtained. Under the terms of the
guarantee, all amounts paid by the guarantor under the guaran-
tee will be deposited directly into the standby trust fund in
accordance with instructions from the Director under Rule LI.
This standby trust fund must meet the requirements specified in
Rule XLVI.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE XLI INSURANCE AND RISK RETENTION GROUP COVERAGE
(1) An owner or operator may satisfy the requirements of
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Rule XXXVII by obtaining 1liability insurance that conforms to
the requirements of this rule from a gualified insurer or risk
retention group. Such insurance may be in the form of a
separate insurance policy or an endorsement to an existing
insurance policy.

(2) Each insurance policy must be amended by an endorse-
ment worded as specified in subsection (2)(a) of this rule, or
evidenced by a certificate of insurance worded as specified in
paragraph (2)(b) of this section, except that instruction in
brackets must be replaced with the relevant information and the
brackets deleted:

(a) Endorsement
Name: [name of each covered location]

Address: [address of each covered location]

Policy Number:
Period of Coverage: [current policy period]

Name of [Insurer or Risk Retention Group}:

Address of [Insurer or Risk Retention Group]:

Name of Insured:
Address of Insured:

Endorsement:

1. This endorsement certifies that the policy to which
the endorsement is attached provides liability insurance cover-
ing the following underground storage tanks:

[List the number of tanks at each facility and the name(s)
and address(es) of the facility(ies) where the tanks
are located. If more than one instrument is used to
assure different tanks at any one facility, for each
tank covered by this instrument, list the tank iden-
tification number provided in the notification sub-
mitted pursuant to 40 CFR 280.22, or the correspond-
ing state requirement, and the name and address of
the facility.]

for [insert: "taking corrective action" and/or "“compensating
third parties for bodily injury and property damage caused by"
either "sudden accidental releases" or "nonsudden accidental
releases" or "accidental releases"; if coverage is different
for different tanks or locations, indicate the type of coverage
applicable to each tank or location] arising from operating the
underground storage tank(s) identified above.
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The limits of liability are [insert the dollar amount of
the "each occurrence” and "annual aggregate” limits of the
Insurer's or Group's liability; if the amount of coverage is
different for different types of coverage or for different
underground storage tanks or locations, indicate the amount of
coverage for each type of coverage and/or for each underground
storage tank or location], exclusive of 1legal defense costs.
This coverage is provided under [policy number]). The effective
date of said policy is [date]. )

2. The insurance afforded with respect to such occurren-
ces is subject to all of the terms and conditions of the poli-
¢cy: provided however, that any provisions inconsistent with
subsections (a) through (e) of this Paragraph 2 are hereby
amended to conform with subsections (a) through (e).

a. Bankruptcy or insoclvency of the insured shall not
relieve the ["Insurer" or "Group")] of its obligations under the
policy to which this endorsement is attached.

b. The ["Insurer" or "Group"] is liable for the payment
of amounts within any deductible applicable to the policy to
the provider of corrective action or a damaged third-party,
with a right of reimbursement by the insured for any such pay-
ment made by the ["Insurer" or "Group"]. This provision does
not apply with respect to that amount of any deductible for
which coverage 1is demonstrated under another mechanism or com-
bination of mechanisms as specified in Rules XXXIX through
XLVI.

c. whenever requested by the Director, the ["Insurer" or
"Group") agrees to furnish to the Director a signed duplicate
original of the policy and all endorsements.

d. Cancellation or any other termination of the insur-
ance by the ["Insurer" or "Group"] will be effective only upon
written notice and only after the expiration of 60 days after a
copy of such written notice is received by the insured.

[Insert for claims-made policies:

e. The insurance covers claims for any occurrence that
commenced during the term of the policy that is discovered and

reported to the ["Insurer" "Group"] within six months of the
effective date of the cancellation or termination of the
policy.]

I hereby certify that the wording of this  instrument is
identical to the wording in Rule XLI(2)(a) and that the ["In-
surer" or "Group"] is ["licensed to transact the business of
insurance or eligible to provide insurance as an excess or
surplus lines insurer in one or more states"].

[Signature of authorized representative of Insurer or Risk
Retention Groupl

[Name of person signing]

[Title of person signing], Authorized Representative of [name
of Insurer or Risk Retention Group]

[Address of Representative)

(b) Certificate of Insurance
Name: [name of each covered location]
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Address: [address of each covered location])

Policy Number:
Endorsement (if applicable):
Period of Coverage: [current policy period]

Name of [Insurer or Risk Retention Group]:

Address of [Insurer or RisK Retention Group]):

Name of Insured:
Address of Insured:

Certification

1. {Name of Insurer or Risk Retention Group], [(the "In-
surer" or "“Group"], as identified above, hereby certified that
it has issued liability insurance covering the following under-
ground storage tank(s):

[List the number of tanks at each facility and the name(s)
and address(es) of the facility(ies) where the tanks
are located. If more than one instrument is used to
assure different tanks at any one facility, for each
tank covered by this instrument, list the tank iden-
tification number provided in the notification sub-
mitted pursuant to 40 CFR 280.22, or the correspond-
ing state requirement, and the name and address of
the facility.])

for [insert: "taking corrective action" and/or "compensating
third parties for bodily injury and property damage caused by"
either ‘"sudden accidental releases" or "nonsudden accidental
releases" or "accidental releases"; if coverage is different
for different tanks or locations, indicate the type of coverage
applicable to each tank or location] arising from operating the
underground storage tank(s) identified above.

The limits of liability are [insert the dollar amount of
the "each occurrence" and "annual aggregate”" 1limits of the
Insurer's or Group's liability; if the amount of coverage is
different for different types of coverage or for different
underground storage tanks or locaticns, indicate the amount of
coverage for each type of coverage and/or for each underground
storage tank or location], exclusive of 1legal defense costs.
This coverage is provided under {policy number]. The effective
date of sald poliey is [date].

2. The ["Insurer" or "Group"] further certifies the
following with respect to the insurance described in Paragraph
1:

a. Bankruptey or insolvency of the insured shall not
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relieve the ["Insurexr" or "Group"] of its obligations under the
policy to which this certificate applies.

b. The ["Insurer" or "Group"] is liable for the payment
of amounts within any deductible applicable to the policy to
the provider or corrective action or a damaged third-party,
with a right or reimbursement by the insured for any such pay-
ment made by the ["Insurer" or "Group"]. This provision does
not apply with respect to that amount of any deductible for
which coverage is demonstrated under another wmechanism or com-
bination of mechanisms as specified in Rules XXXIX through XLV.

c. Whenever requested by the Director of the Montana
Department of Health and Environmental Sciences, the ["Insurer"
or "Group"] agrees to furnish to the Director a signed dupli-
cate original of the policy and all endorsements.

d. Cancellation or any other termination of the insur-
ance by the ["Insurer" or "Group"] will be effective only upon
written notice and only after the explration of 60 days after a
copy of such written notice is received by the insured.

[Insert for claims-made policles:

e. The insurance covers claims for any occurrence that
commenced during the term of the policy that is discovered and
reported to the ["Insurer" or "Group"] within six months of the
effective date of the cancellation or other termination of the
policy.]

I hereby certify that the wording of this instrument is
identical to the wording in Rule XLI(2)(b) and that the ["In-
surer" or "Group"] is ["licensed to transact the business of
insurance, or eligible to provide insurance as an excess or
surplus lines insurer, in one or more states"].

[Signature of authorized representative of Insurer]

[Type name!

[Title], Authorized Representative of [name of Insurer or Risk
Retention Group)

[Address of Representative]

(3) Each insurance policy must be issued by an insurer or
a risk retention group that, at a minimum, is licensed to
transact the business of insurance or eligible to provide in-
surance as an excess or surplus lines insurer in one or more
states.
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE XLII SURETY BOND (1) An owner or operator may
satisfy the requirements of Rule XXXVII by obtaining a surety
bond that c¢onforms to the requirements of this section. The
surety company issuing the bond must be among those listed as
acceptable sureties on federal bonds in the latest Circular 570
of the U.S. Department of the Treasury.

(2) The surety bond must be worded as follows, except
that instructions in brackets must be replaced with the rele-
vant information and the brackets deleted:

Performance Bond
Date bond executed:
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Period of coverage:
Principal: [legal name and business address of owner or
operator]

Type of organization: [insert "individual," "joint venture,"
"partnership," or "corporation"]

State of incorporation (if applicable):

Surety(ies): [name(s) and business address(es)]

Scope of Coverage: ([List the number of tanks at each facility
and the name(s) and address(es) of the facility(ies) where the
tanks are located., If more than one instrument is used to
assure different tanks at any one facility, for each tank
covered by this instrument, list the tank identification number
provided in the notification submitted pursuant to 40 CFR
280.22, or the corresponding state requirement, and the name
and address of the facility. List the coverage guaranteed by
the bond: "taking corrective action" and/or “compensating
third parties for bodily injury and property damage caused by"
either "sudden accidental releases" or "nonsudden accidental
releases" or 'accldental releases" "arising from operating the
underground storage tank"].

Penal sums of bond:
Per occurrence $
Annual aggregate $
Surety's bond number:

Know All Persons by These Presents, that we, the Principal
and Surety(ies), hereto are firmly bound to the Department of
Health and Environmental Sciences, in the above penal sums for
the payment of which we bind ourselves, our heirs, executors,
administrators, successors, and assigns jointly and severally;
provided that, where the Surety(ies) are corporations acting as
co-sureties, we, the Sureties, bind ourselves in such sums
jointly and severally only for the purpose of allowing a joint
action or actions against any or all of us, and for all other
purposes each Surety binds itself, jointly and severally with
the Principal, for the payment of such sums only as is set
forth opposite the name of such Surety, but if no limit of
liability is indicated, the limit of 1liability shall be the
full amount of the penal sums.

Whereas said Principal is required under Subtitle I of the
Resource Conservation and Recovery Act (RCRA), as amended, to
provide financial assurance for [insert: '"taking corrective
action" and/or “"compensating third parties for bodily injury
and property damage caused by" either "sudden accidental
releases" or "nonsudden accidental releases" or "accidental
releases"; if coverage is different for different tanks or
locations, indicate the type of coverage applicable to each
tank or location] arising from operating the underground stor-
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age tanks identified above, and

whereas said Principal shall establish a standby trust
fund as is required when a surety bond is used to provide such
financial assurance;

Now, therefore, the conditions of the obligation are such
that if the Principal shall faithfully . ["take corrective ac-
tion, in accordance with ARM Title 16, Chapter 45, Subchapter
6, and the Director of the Montana Department of Health and
Environmental Sciences' instructions for," and/or "compensate
injured third parties for bodily injury and property damage
caused by"” either "sudden" or "nonsudden” or "sudden and non-
sudden”) accidental releases arising from operating the tank(s)
identified above, or if the Principal shall provide alternate
financial assurance, as specified in ARM Title 16, Chapter 45,
Subchapter 4, within 120 days after the date the notice of
cancellation is received by the Principal from the Surety(ies),
then this obligation shall be null and void; otherwise it is to
remain in full force and effect.

Such obligation does not apply to any of the following:

{(a) Any obligation of [insert owner or operator] under a
workers' compensation, disability benefits, or unemployment
compensation law or other similar law;

{b) Bodily injury to an ewmployee of [insert owner or
operator] arising from, and in the c¢ourse of, employment by
[insert owner or operatorl;

(c) Bodily injury or property damage arising from the
ownership, maintenance, use, or entrustment to others of any
aircraft, motor vehicle, or watercraft;

{d) Property damage to any property owned, rented, loaned
to, in the care, custody, or control of, or occupied by [insert
owner or operator] that 1Iis not the direct result of a release
from a petroleum underground storage tank;

(e} Bodily injury or property damage for which [insert
owner or operator] is obligated to pay damages by reason of the
assumption of liability im a contract or agreement other than a
contract or agreement entered into to meet the requirements of
Rule XXXVII.

The Surety(ies) shall become 1liable on this bond obliga-
tion only when the Principal has failed to fulfill the condi-
tions described above.

Upon notification by the Director of the Montana Depart-
ment of Health and Environmental Sciences that the Principal
has failed to ["take corrective action, in accordance with ARM
Title 16, Chapter 45, Subchapter 6 and the Director's instruc-
tions," and/or "compensate injured third parties") as guaran-
teed by this bond, the Surety(ies) shall either perform [“"cor-
rective action in accordance with ARM Title 16, Chapter 45 and
the Director's instructions,"” and/or "third-party liability
compensation”} or place funds in an amgunt up to the annual
aggregate penal sum into the standby trust fund as directed by
the Director under Rule LI. ‘

Upon notification by the Director that the Principal has
failed to provide alternate financial assurance within 60 days
after the date the notice of cancellation is received by the
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Principal from the Surety(ies) and that the Director has deter-
mined or suspects that a release has occurred, the Surety(ies)
shall place funds in an amount not exceeding the annual aggre-
gate penal sum into the standby trust fund as directed by the
Director under Rule LI.

The Surety(ies) hereby waive(s) notification of amendments
to applicable laws, statutes, rules, and regulations and agrees
that no such amendment shall in any way alleviate its (their)
chligation on this bond.

The liability of the Surety(ies) shall not be discharged
by any payment or succession of payments hereunder, unless and
until such payment or payments shall amount in the annual ag~
gregate to the penal sum shown on the face of the bond, but in
no event shall the obligation of the Sureties) hereunder exceed
the amount of said annual aggregate penal sum.

The Surety{ies) may cancel the bond by sending notice of
cancellation by certified mail to the Principal, provided,
however, that cancellation shall not occur during the 120 days
beginning on the date of receipt of the notice of cancellation
by the Principal, as evidenced by the return receipt.

The Principal may terminate this bond by sending written
notice to the Surety(ies).

In Witness Thereof, the Principal and S$Surety(ies) have
executed this Bond and have affixed their seals on the date set
forth above,

The persons whose sighatures appear below hereby certify
that they are authorized to execute this surety bond on behalf
of the Principal and Surety({ies) and that the wording of this
surety bond 1is identical to the wording specified in Rule
XLII(2) as such rule was constituted on the date this bond was
executed.

Principal
[Signaturel(s)]
[Name(s) ]
[Title(s)]
[Corporate seall
Corporate sSurety(ies)
[Name and address]
[State of Incorporation:
[Liability limit: §
[Signature(s)]
[Name(s) and title(s)]

[Corporate seal)

[For every co-surety, provide signature(s), corporate
seal, and other information in the same manner as for Surety
above. ]

Bond premium: $

{3) Under the terms of the bond, the surety will become
liable on the bond obligation when the owner or operator fails
to perform as guaranteed by, 6 the bond. In all cases, the
surety's liability is limited to the per-occurrence and annual
aggregate penal sums.
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(4) The owner or operator who uses a surety bond to
satisfy the requirements of Rule XXXVII must establish a
standby trust fund when the surety bond is acquired. Under the
terms of the bond, all amounts paid by the surety under the
bond will be deposited directly into the standby trust fund in
accordance with Iinstruction from the Director wunder Rule LI.
This standby trust fund must meet the regquirements specified
in Rule XLVI.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE XLIII. LETTER OF CREDIT (1) An owner or operator
may satisfy the requirements of Rule XXXVII by obtaining an
irrevocable standby letter of credit that conforms to the re-
quirements of this rule. The issuing institution must be an
entity that has the authority to issue letters of credit in
each state where used and whose letter-of-credit operations are
regulated and examined by a federal or state agency.

(2) The letter of credit must be worded as follows, ex-
cept that instructions in brackets are to be replaced with the
relevant information and the brackets deleted:

Irrevocable Standby Letter of Credit

[Name and address of issuing institution]

Director

Montana Department of Health and Environmental Sciences
Cogswell Building

Helena, Montana 59620

Attn: UST Program

Dear Sir or Madam: We hereby establish our Irrevocable
Standby Letter of Credit No. in your favor, at
the request and for the account of [owner or operator name] of
[address] up to the aggregate amount of [in words] U.S. dollars
(${insert dollar amount]), available upon presentation by you
of

(1) your sight draft, bearing reference to this letter of
credit, No. , and

(2) your signed statement reading as follows: "I certify
that the amount of the draft is payable pursuant to regulations
issued under authority of Subtitle I of the Resource Conserva-
tion and Recovery Act of 1976, as amended and the applicable
state laws and rules."

This letter of credit may be drawn on to cover [insert:
"taking corrective action" and/or '"compensating third parties
for bodily injury and property damage caused by" either "sudden
accidental releases" or
"nonsudden accidental releases" or "accidental releases"] aris-
ing from operating the underground storage tank(s) identified
below in the amount of [in words] $[insert dollar amount] per
occurrence and [in words) ${insert dollar amount) annual ag-
gregate:

[List the number of tanks at each facility and the name(s)
and address{es) of the facility(ies) where the tanks are lo-
cated. If more than one instrument is used to assure different
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ranks at any one facility, for each tank covered by this in-
strument, list the tank identification number provided in the
notification submitted pursuant to 40 CFR 280.22, or the cor-
responding state requirement, and the name and address of the
facility.]

The letter of credit may not be drawn on to cover any of
the following:

(a) Any obligation of [insert owner or operator] under a
workers' compensation, disability benefits, or unemployment
compensation law or other similar law;

(b) Bodily injury to an employee of [insert owner or
operator] arising from, and in the course of employment by
[insert owner or operator);

(¢) Bodily injury or property damage arising from the
ownership, maintenance, use, or entrustment to others of any
aircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented, loaned
to, in the care, custody, or control of, or occupied by [insert
owner or operator] that is not the direct result of a release
from a petroleum underground storage tank;

(e) Bodily injury or property damage for which [insert
owner or operator) is obligated to pay damages by reason of the
assumption of ljlability in a contrac¢t or agreement other than a
contract or agreement entered into to meet the requirements of
Rule XXXVII.

This letter of credit is effective as of [date] and shall
expire on [date], but such expiration date shall bhe automati-
cally extended for a period of [at least the length of the
original term] on [expiration date] and on each successive
expiration date, unless at 1least 120 days before the current
expiration date, we notify [owner or operator] by certified
mail that we have decided not to extend this letter of credit
beyond the current expiration date. In the event that [owner
or operator] is so notified, any unused portion of the credit
shall be available upon presentation of vyour sight draft for
120 days after the date of receipt by [owner or operator], as
shown on the signed return receipt.

Whenever this letter of credit is drawn on under and in
compliance with the terms of this c¢redit, we shall duly honor
such draft upon presentation to us, and we shall deposit the
amount of the draft directly into the standby trust fund of
[owner or operator] in accordance with your instruction.

We certify that the wording of this letter of credit is
identical to the wording specified in Rule XLIII(2) as such
rule was constituted on the date shown immediately below.

[Ssignature(s) and title(s) of official{s) of issuing institu-
tion]
(Date]

This credit is subject to [insert "the most recent edition
of the Uniform Customs and Practice for Documentary Credits,
pubklished by the International Chamber of Commerce," or "the
Uniform Commercial Code"].
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(3) An owner or operator who uses a letter of credit to
satisfy the requirements of Rule XXXVII must also establish a
standby trust fund when the letter of credit is acquired.
Under the terms of the letter of credit, all amounts paid pur-
suant to a draft by the Director will be deposited by the issu-
ing institution directly into the standby trust fund in accor-
dance with instructions from the Director under Rule LI. This
standby trust fund must meet the requirements specified in Rule
XLVI.

(4) The letter of credit must be irrevocable with a term
specified by the 1issuing institution. The letter of credit
must provide that credit be automatically renewed for the same
term as the original term, unless, at least 120 days before the
current expiration date, the issuing institution notifies the
owner or operator by certified mail of its decision not to
renew the letter of credit, the 120 days will begin on the date
when the owner or operator receives the notice, as evidenced by
the return receipt.

AUTH: 75-10-405, MCA; IMP: . 75-10-405, MCA

RULE XLIV MONTANA PETROLEUM TANK RELEASE CLEANUP FUND

An owner or operator may satisfy any part of the applicable
requirements of Rule XXXVII for underground storage tanks lo-
cated in Montana by use of the petroleum tank release cleanup
fund created by ch. 528, L. 1989 (HB No. 603). The burden of
proof is upon the owner or operator to prove compliance with
all necessary prerequisites for coverage by the petroleum tank
release cleanup fund. :

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE XLV  TRUST FUND (1) An owner or operator may
satisfy the requirements of Rule XXXVII by establishing a trust
fund that conforms to the requirements of this rule. The trus-
tee must  be an entity that has the authority to act as a trus-
tee and whose trust operations are regulated and examined by a
federal agency or an agency of the state in which the fund is
established.

(2) The wording of the trust agreement must be jdentical
to the wording specified in Rule XLVI(2)(a), and must be ac-
companied by a formal certification in Rule XLVI(2)(b).

(3) The trust fund, when established, must be funded for
a full required amount of coverage, or funded for part of the
required amount of coverage and used in combination with other
mechanism(s) that provide the remaining required coverage.

(4) If the value of the trust fund is greater than the
required amount of coverage, the owner or operator may submit a
written request to the Director for release of the excess.

(5) If other financial assurance as specified in this
subchapter is substituted for all or part of the trust fund,
the owner or operator may submit a written request to the Dir-
ector for release of the excess.

(6) Within 60 days after receiving a request from the
owner or operator for release of funds as specified in subsec-
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tion (4) or (5) of this rule, the Director will instruet the
trustee to release to the owner or operator such funds as the
Director specifies in writing.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE_XLVI STANDBY TRUST FUND (1) An owner or operator
using any one of the mechanisms authorized by Rules XL, XLII,
or XLIII must establish a standby trust fund when the mechanism
is acquired. The trustee of the standby trust fund must be an
entity that has the authority to act as a trustee and whose
trust operations are regulated and examined by a Federal agency
or an agency of the state in which the fund is established.

(2){a) The standby trust agreement must be worded as
follows, except that instruction in brackets are to be replaced
with the relevant information and the brackets deleted:

Trust Agreement

Trust agreement, the "Agreement," entered into as of
[date] by and between [name of the owner or operator], a [name
of state] [insert "corporation," partnership," "association,"
or ‘proprietorship"]}, the "Grantor," and [name of corporate
trustee], [insert "Incorporated in the state of "
or "a national bank"], the "Trustee." :

{Whereas, the Montana Department of Health and Environmen-
tal Sciences,”" an agency of the Montana state government, has
established certain regulations applicable to the Grantor, re-
quiring that an owner or operator of an underground storage
tank shall provide assurance that funds will be available when
needed for corrective action and third-party compensation for
bodily injury and property damage caused by sudden and nonsud-
den accjdental releases arising from the operation of the un-
derground storage tank (This paragraph is only applicable to
the standby trust agreement)); '

[Whereas, the Grantor has elected to establish [insert
either "a guarantee," "surety bond," or "letter of credit"] to
provide all or part of such financial assurance for the under-
ground storage tanks identified herein and is required to es-
tablish a standby trust fund able to accept payments from the
instrument (This paragraph is only applicable to the standby
trust agreement));

[Whereas, the Grantor, acting through its duly authorized
officers, has selected the Trustee to be the trustee under this
agreement, and the Trustee is willing to act as trustee;

Now, therefore, the Grantor and the Trustee agree as fol-
lows:

Section 1. Definitions.

As used in this Agreement:

(a) "Grantor" means the owner or operator who enters into
this Agreement and any successors or assigns of the Grantor.

{b) "Trustee” means the trustee who enters into this
Agreement and any successor Trustee.

{(c) ‘"Department” means the Montana Department of Health
and Environmental Sciences.
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{d) "Director" means the Director of the Department.

Section 2. Identification of the Financial Assurance Mechanism.

This Agreement pertains to the [identify the financial
assurance mechanism, either a guarantee, surety bond, or letter
of credit, from which the standby trust fund 1is established to
receive payments (This paragraph is only applicable to the
standby trust agreement.)].

Section 3. Establishment of Fund.

The Grantor and the Trustee hereby establish a trust fund,
the "Fund," for the benefit of the State of Montana acting
through the Department. The Grantor and the Trustee intend
that no third party have access to the Fund except as herein
provided, [The Fund is established inijtially as a standby to
receive payments and shall not consist of any property.] Pay-
ments made by the provider of financial assurance pursuant to
the Director of the Department's instructions are transferred
to the Trustee and are referred to as the Fund, together with
all earnings and profits thereon, less any payments or distri-
butions made by the Trustee pursuant to this Agreement. The
Fund shall be held by the Trustee, IN TRUST, as hereinafter
provided. The Trustee shall not be responsible nor shall it
undertake any responsibility for the amount or adequacy of, nor
any duty to collect from the Grantor as provider of financial
assurance, any payments necessary to discharge any liability of
the Grantor established by the Department.

Section 4. Payment for ["Corrective Action" and/or Third-Party
Liability Claims"].

The Trustee shall make payments from the Fund as the
Pirector shall direct, in writing, to provide for the payment
of the c¢osts of [insert: "taking corrective action" and/or
"compensating third parties for bodily injury and property
damage caused by" either "sudden accidental releases" or "non-
sudden accidental releases" or '"accidental releases"] arising
from operating the tanks covered by the financial assurance
mechanism identified in this Agreement.

. The Fund may not be drawn upon to cover any of the follow-
ng:

(a) Any obligation of [insert owner or operator] under a
workers' compensation, disability benefits, or unemployment
compensation law or other similar law;

. (b) Bodily injury to an employee of [insert owner or
operator] arising from, and in the court of employment by [in-
sert owner or operator):

"(c) Bodily injury or property damage arising from the
ownership, maintenance, use, or entrustment to others of any
aircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented, loaned
to, in the care, custody, or control of, or occupied by [insert
owner or operator] that is not the direct result of a release
from a petroleum underground storage tank;

{e) Bodily injury or property damage for which [insert
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owner or operator) is obligated to pay damages by reason of the
assumption of liability in a contract or agreement other than a
contract or agreement entered into to meet the requirements of
Rule XXXVII.

The Trustee shall reimburse the Grantor, or other persons
as specified by the Director in writing. In addition, the
Trustee shall refund to the Grantor such amounts as the Direc-
tor specifies in writing. Upon refund, such funds shall no
longer constitute part of the Fund as defined herein.

Section 5. Payments Comprising the Fund.
Payments made to the Trustee for the Fund shall consist of
cash and securities acceptable to the Trustee.

Section 6. Trustee Mahagement.

The Trustee shall invest and reinvest the principal and
income of the Fund and keep the Fund invested as a single fund,
without distinction between principal and income, in accordance
with general investment policies and guidelines which the Gran-
tor may communicate in writing to the Trustee from time to
time, subject, however, to the provisions of this Section. 1In
investing, reinvesting, exchanging, selling, and managing the
Fund, the Trustee shall discharge his duties with respect to
the trust fund solely in the interest of the beneficiaries and
with the care, skill, prudence, and diligence under the cir-
cumstances then prevailing which persons of prudence, acting in
a like capacity and familiar with such matters, would use in
the conduct of an enterprise of a like character and with like
aims; except that:

(i) Securities orxr other obligations of the Grantor, or
any other owner or operator of the tanks, or any of theilr af-
filiates as defined in the Investment Company Act of 1940, as
amended, 15 U.S5.C. 80a-2{a), shall not acquired or held, unless
they are securities or other obligations of the federal or a
state government;

{ii) The Trustee is authorized to invest the Fund in time
or demand deposits of the Trustee, to the extent insured by an
agency of the federal or state government; and

(iii) The Trustee is authorized to hold c¢cash awaiting
investment or distribution uninvested for a reasonable time and
without liability for the payment of interest thereon.

Section 7. Commingling and Investment.

The Trustee is expressly authorized in its discretion:

(a) To transfer from time to time any or all of the as-
sets of the Fund to any common, commingled, or collective trust
fund created by the Trustee in which the Fund is eligible to
participate, subject to all of the provisions thereof, to be
commingled with the assets of other trusts participating there-
in; and

(b) To purchase shares in any investment company regis-
tered under the Investment Company Act of 1940, 15 U.S.C. 80a-1
et seq., including one which may be created, managed, under-
written, or to which investment advice 1is rendered or the
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shares of which are sold by the Trustee. The Trustee may vote
such shares in its discretion.

Section 8. Express Powers of Trustee.

without in any way limiting the powers and discretions
conferred upon the Trustee by the other provisions of this
Agreement or by law, the Trustee 1is expressly authorized and
empowered:

(a) To sell, exchange, convey, transfer, or otherwise
dispose of any property held by it, by public or private sale.
No person dealing with the Trustee shall be bound to see to the
application of the purchase money or tc ingquire into the valid-
ity or expediency of any such sale or other disposition;

{(b) - To make, execute, acknowledge, and deliver any and
all documents of transfer and conveyance and any and all other
instruments that may be necessary or appropriate to carry out
the powers herein granted;

(c) To register any securities held in the Fund in its
own name or in the name of a nominee and to hold any security
in bearer - form or in book entry, or to combine certificates
representing such securities with certificates of the same
issue held by the Trustee in other fiduciary capacities, or to
deposit or arrange for the deposit of such securities in a
gqualified central depository even though, when so deposgited,
such securities may be merged and held in bulk in  the name of
the nominee of such depository with other securities deposited
therein by another person, or to deposit or arrange for the
deposit of any securities issued by the United States Govern-
ment, or any agency or instrumentality thereof, with a Federal
Reserve. bank, but the books and records of the Trustee shall at
all times show that all such securities are part of the Fund;

(d} To deposit any cash in the Fund in interest-bearing
accounts maintained or savings certificates issued by the Trus-
tee, in its separate corporate capacity, or in any other bank-
ing institution affiliated with the Trustee, to the extent
ingured by an agency of the federal or state government; and

(e) To compromise or otherwise adjust all claims in favor
of or against the Fund.

Section 9. Taxes and Expenses.

All taxes of any kind that may be assessed or levied
against or in respect of the Fund and all brokerage commissions
incurred by the Fund shall be paid from the Fund. All other
expenses incurred by the Trustee in connection with the admin-
istration of +this Trust, including fees for legal services
rendered to the Trustee, the compensation of the Trustee to the
extent not paid directly by the Grantor, and all other proper
chagges and disbursements of the Trustee shall be paid from the
Fund.

Section 10. Advise of Counsel.

The Trustee may from time to time consult with counsel,
who may be counsel to the Grantor, with respect to any ques-
tions arising as to the construction of this Agreement or any
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action to be taken hereunder. The Trustee shall be fully pro-
tected, to the extent permitted by law, in acting upon the
advice of counsel.

Section 11. Trustee Compensation.

The Trustee shall be entitled to reasonahle compensation
for its services as agreed upon in writing from time to time
with the Grantor.

Section 12. Successor Trustee.

The Trustee may resign or the Grantor may replace the
Trustee, but such resignation or replacement shall not be ef-~
fective until the Grantor has appointed a successor trustee and
this successor accepts the appointment. The successor trustee
shall have the same powers and duties as those conferred upon
the Trustee hereunder. Upon the successor trustee's acceptance
of the appointment, the Trustee shall assign, transfer, and pay
over to the successor trustee the funds and properties then
constituting the Fund. If for any reason the Grantor cannot or
does not act in the event of the resignation of the Trustee,
the Trustee may apply to a court of competent jurisdiction for
the appointment of a successor trustee or for instructions.
The successor trustee shall specify the date on which it as-
sumes administration of the trust in writing sent to the Gran-
tor and the present Trustee by certified mail 10 days before
such change becomes effective. Any expenses incurred by the
Trustee as a result of any of the acts contemplated by this
Section shall be paid as provided in Section 9.

Section 13, Instructions to the Trustee.

All orders, reguests, and instructions by the Grantor to
the Trustee ghall be in writing, signed by such persons as are
designated in the attached Schedule B or such other designees
as the Grantor may designate by amendment to Schedule B. The
Trustee shall be fully protected in acting without inquiry in
accordance with the Grantor's orders, requests, and instruc-
tions. All orders, requests, and instructions by the Director
of the Montana Department of Health and Environmental Sciences
to the Trustee shall be in writing, signed by the Director,
and the Trustee shall act and shall be fully protected in ac-
ting in accordance with such orders, requests, and instruc-
tions. The Trustee shall have the right to assume, in the
absence of written notice to the contrary, that no event con-
stituting a change or a termination of the authority of any
person to act on behalf of the Grantor or the Director here-
under has occurred. The Trustee shall have no duty to act in
the absence of such orders, requests, and instructions from the
Grantor and/or the Director, except as provided for herein.

Section 14, Amendment of Agreement.

This Agreement may be amended by an instrument in writing
executed by the Grantor and the Trustee, or by the Trustee and
the Director of the Montana Department of Health and Environ-
mental Sciences if the Grantor ceases to exist.
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Section 15. Irrevocability and Termination.

Subject to the right of the parties to amend this Agree-
ment as provided in Section 14, this Trust shall be irrevocable
and shall continue until terminated at the written direction of
the Grantor and the Trustee, or by the Trustee and - the Direc-
tor of the Montana Department of Health and Environmental
Sciences, if the Grantor ceases to exist. . Upon termination of
the Trust, all remaining trust property, less final trust ad-
ministration expenses, shall be delivered to the Grantor.

Section 16. Immunity and Indemnification.

The Trustee shall not incur personal 1liability of any
nature in connection with any act or omission, made in good
faith, in the administration of this Trust, or in carrying out
any directions by the Grantor or the Director of the Montana
Department of Health and Environmental Sciences issued in ac-
cordance with this Agreement. The Trustee shall be indemnhified
and saved harmless by the Grantor, from and against any per-
sonal liability to which the Trustee may be subjected by reason
of any act or conduct in its official capacity, including all
expenses reasonably incurred in its defense in the event the
Grantor fails to provide such defense.

Section 17. Choice of Law.

This Agreement shall be administered, construed, and en-
forced according to the laws of the state of State of Montana,
or the Comptroller of the Currency in the case of National
Association banks.

Section 18. Interpretation.

As used in this Agreement, words in the singular include
the plural and words in the plural include the singular. The
descriptive headings for each section of this Agreement shall
not affect the interpretation or the legal efficacy of this
Agreement.

In Witness whereof the parties have caused this Agreement
to be executed by their respective officers duly authorized and
their corporate seals (if applicable) to be hereunto affixed
and attested as of the date first above written. The parties
below certify that the wording of this Agreement is identical
to the wording specified in Rule XLVI(2)(a) as such rule was
constituted on the date written above.

[Signature of Grantor)
[Name of the Grantor]
[Title]
Attest:
[Signature of Trustee]
[Name of the Trustee]
[Title]
[Seall]
[signature of Witness)
[Name of the Witness]
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[Title])
[Seal]

) (3) The standby trust agreement must be accompanied by a
formal certification of acknowledgment similar to the follow-
ing. State requirements may differ on the proper content of
this acknowledgment.

State of
County of

On this [date], before me personally came [owher or
operator] to me known, who, being by me duly sworn, did depose
and say that she/he resides at [address], that she/he is
[title] or [corporation], the corporation described in and
which executed the above instrument; that she/he knows the seal
of said corporation:; that the seal affixed to such instrument
is such corporate seal; that it was so affixed by order of the
Board of Directors of said corporation; and that she/he signed
her/his name thereto by like order.

[Signature of Notary Public]
[Name of Notary Public]

(4) The Director will instruct the trustee to refund the
balance of the standby trust fund to the provider of financial
assurance if the Director determines that no additional correc-
tive action costs or third-party liability claims will occur as
a result of a release covered by the financial assurance mecha-
nism for which the standby trust fund was established.

(5) An owner or operator may establish one trust fund as
the depository mechanism for all funds assured in compliance
with this rule. :
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE XLVII SUBSTITUTION OF FINANCIAL ASSURANCE MECHA-
NISMS BY OWNER OR OPERATOR (1) An owner or operator may sub-
stitute any alternate financial assurance mechanisms as speci-
fied in this subchapter, provided that at all times he main-
tains an effective financial assurance mechanism or combination
of mechanisms that satisfies the requirements of Rule XXXVII.

(2) After obtaining alternate financial assurance as
specified in this subchapter, an owner or operator may cancel a
financial assurance mechanism by providing notice to the pro-
vider of financial assurance.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE XLVIII CANCELLATION OR NONRENEWAL BY A PROVIDER OF
FINANCIAL ASSURANCE (1) Except as otherwise provided, a
provider of financial assurance may cancel or fail to renew an
assurance mechanism by sending a notice of termination by cer-
tified mail to the owner or operator.

(a) Termination of a guarantee, a surety bond, or a let-
ter of credit may not ocecur wuntil 120 days after the date on

MAR Notice No. 16-2-349 15-8/17/89



-1146-

which the owner or operator receives the notice of termination,
as evidenced by the return receipt.

(b) Termination of insurance, risk retention group cover-
age, or state-funded assurance may not coccur until 60 days
after the date on which the owner or operator receives the
notice of termination, as evidenced by the return receipt.

(2) If a provider of financial responsibility cancels or
fails to renew for reasons other than incapacity of the pro-
vider as specified in Rule XLIX, the owner or operator must ob-
tain alternate coverage as specified in this section within 60
days after receipt of the notice of termination. If the owner
or operator fails to obtain alternate coverage within 60 days
after receipt of the notice of termination, the owner or opera-
tor must notify the Director of such failure and submit:

(a) The name and address of the provider of financial
assurance;

(b} The effective date of termination; and

(¢) The evidence of the financial assistance mechanism
subject to the termination maintained in accordance with Rule
LI(2).

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE XLIX REPORTING BY OWNER OR OPERATOR (1) An owner
or operator must submlt the appropriate forms listed in Rule

L(2) documenting current evidence of financial responsibility - -

to the Director: :

(a) within 30 days after the owner or operator identifies
a release from an underground storage tank required to be re-
ported under Rule XXII or XXIV;

(b) If the owner or operator fails to obtain alternate
coverage-as required by this subchapter, within 30 days after
the owner or operator receives notice of:

(i) Commencement of a voluntary or involuntary proceeding
under Title 11 (Bankruptcy), U.S. Code, naming a provider of
financial assurance as a debtor,

(ii) Suspension or revocation of the authority of a pro-
vider of financial assurance to issue a financial assurance
mechanism,

(iii) Failure of a guarantor to meet the requirements of
the financial test,

{iv) Other incapacity of a provider of financial assur-~
ance; or

{c) As required by Rule XXXIX(7) and Rule XLVIII(2).

(2) An owner or operator must certify compliance with the
financial responsibility requirements of this part as specified
in the new tank notification form when notifying the appropri-
ate state or local agency of the installation of a new under-
ground storage tank under Rule LV.

(3) The Director may require an owner or operator to
submit evidence of financial assurance as described in Rule
L{(2) or other information relevant to compliance with this
subchapter at any time.

AUTH: 75-10-405, MCA; IMP: 75-10-405, McCA
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RULE L RECORDKEEPING (1) Owners or operators must
maintain evidence of all financial assurance mechanisms used to
demonstrate financial responsibility under this subchapter for
an underground storage tank until released from the require-
ments of this subchapter under Rule LII. An owner or operator
must maintain such evidence at the underground storage tank
site or the owner's or operator's place of business. Records
maintained off-site must be made available upon request of the
department.

{(2) An owner or operator must maintain the following
types of evidence of financial responsibility:

(a) An owner or operator using an assurance mechanism
specified in Rules XXXIX through XLIV or Rule XLV must main-
tain a copy of the instrument worded as specified.

(b) An owner or operator using a financial test or
guarantee must maintain a copy of the chief financial officer's
letter based on year-end financial statements for the most
recent completed financial reporting year. Such evidence must
be on file no later than 120 days after the close of the finan-
cial reporting year.

(c) An owner or operator using a guarantee, surety bond,
or letter of credit must maintain a copy of the signed standby
trust fund agreement and copies of any amendments to the agree-
ment.

(d) An owner or operator using an insurance peolicy or
risk retention group coverage must maintain a copy of the
signed insurance policy or risk retention group coverage
policy, with the endorsement or certificate of insurance and
any amendments to the agreements.

(e) An owner or operator covered by the Montana Petroleum
Tank Release Cleanup Fund must maintain on file a copy of any
evidence of coverage supplied by or required by the State under
Rule XLIV. '

(f) An owner or operator using an assurance mechanism
specified in Rules XXXIX through XLV must maintain an updated
copy of a certification of financial responsibility worded as
follows, except that instructions in brackets are to be re-
placed with the relevant information and the brackets deleted:

Certification of Financial Responsibility

[Owner or operator] hereby certifies that it is in com-
pliance with the reguirements of Subchapter 8 of ARM Title 16,
Chapter 45.

The financial assurance mechanism{s] used to demonstrate
financial responsibility under Subchapter 8 of ARM Title 16,
Chapter 45 is [are] as follows:

[For each mechanism, list the type of mechanism, name of
issuer, mechanism number (if applicable), amount of coverage,
effective period of coverage and whether the mechanism covers
"taking corrective action" and/or "compensating third parties
for bodily injury and property damage caused by" either "sudden
accidental releases" or "nonsudden accidental releases" or
"accidental releases."]
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[Signature of owner or operator]
[Name of owner or aperator]
[Title)

[Date]

[signature of witness or notaryl
[Name of witness or notary)
[Date])

The owner or operator must update this certification whenever
the financial assurance mechanism(s) used to demonstrate finan-
cial responsibility change(s).

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE LI DRAWING ON FINANCIAL ASSURANCE MECHANISMS

(1) The Director shall requIre the guarantor, surety, or
institution issuing a letter of credit to place the amount of
funds stipulated by the Director, up to the limit of funds
provided by the financial assurance mechanism, into the standby
trust if:

(a){i) The owner or operator fails to establish alternate
financial assurance within 60 days after receiving notice of
cancellation of the guarantee, surety bond, letter of credit,
or, as applicable, other financial assurance mechanism; and

(ii) The Director determines or suspects that a release
from an underground storage tank covered by the mechanism has
occurred and so notifies the owner or operator or the owner or
operator has notified the Director pursuant to Subchapters 5 or
6 of a release from an underground storage tank covered by the
mechanism; or

{b) The conditions of subsection (2)(a) or (2)(b)(i) or
(ii) of this rule are satisfied.

(2) The Director may draw on a standby trust fund when:

" {a) The Director makes a final determination that a re-
lease has occurred and immediate or long-term corrective action
for the release is needed, and the owner or operator, after
appropriate notice and opportunity to comply, has not conducted
corrective action as required under ARM Title 16, Chapter 45,
Subchapter 6; or

(b) The Director has received either:

(1) Certification from the owner or operator and the
third~party liability claimant(s) and from attorneys represent-
ing the owner or operator and a third-party liability claim
should be paid. The certification must be worded as follows,
except that instruction in brackets are to be replaced with the
relevant information and the brackets deleted:

Certification of valid Claim

The undersigned, as principals and as legal representa-
tives of [insert owner or operator] and [insert name and ad-
dress of third-party claimant]), hereby certify that the claim
of bodily injury [and/or] property damage caused by an acciden-
tal release arising from operating [owner's or operator's]
underground storage tank should be paid in the amount of $[_
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1.

[Signatures)
Owner or Operator
Attorney for Owner or Operator

(Notary)
[Signature(s))
Claimant(s)
Attorney(s) for Claimant(s)
(Notary) Date

or (ii) A valid final court order establishing a judgment
against the owner or operator for bodily injury or property
damage caused by an accidental release from an underground
storage tank covered by financial assurance under this subchap-
ter and the Director determines that the owner or operator has
not satisfied the judgment.

(3) If the Director determines that the amount of correc-
tive action costs and third-party liability claims eligible for
payment under subsection (2) of this rule may exceed the
balance of the standby trust fund and the obligation of the
provider of financial assurance, the first priority for payment
shall be corrective action costs necessary to protect human
health and the environment. The Director shall pay third-party
liability claims in the order in which the Director receives
certifications under subsection (2)(b)(i) of this rule, and
valid court orders under subsection (2)(b)(ii) of this rule.
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE LII RELEASE FROM THE REQUIREMENTS (1) Anh owner or
operator is no longer required to maintain financial respon-
sibility under this subchapter for an underground storage tank
after the tank has been properly closed or, if corrective ac-
tion is required, after corrective action has been completed
and the tank has been properly closed as required by ARM Title
16, Chapter 45, Subchapter 7.

AUTH: 75-10-~405, MCA; IMP: 75-10-405, MCA

RULE LIII BANKRUPTCY OR OTHER INCAPACITY OF OWNER OR
OPERATOR OR PROVIDER OF FINANCIAL ASSURANCE (1) Within 10
days after commencement of a voluntary or involuntary proceed-
ing under Title 11 (Bankruptcy), U.S. Code, naming an owner or
operator as debtor, the owner or operator must notify the
Director by certified mail of such commencement and submit the
appropriate forms listed in Rule LI(2) documenting current
financial responsibility.

(2) wWithin 10 days after commencement of a voluntary or
involuntary proceeding under Title 11 (Bankruptcy), U.S. Code,
naming a guarantor providing financial assurance as debtor,
such guarantor must notify the owner or operator by certified
mail of such commencement as required under the terms of the
guarantee specified in Rule XL.

(3) An owner or operator who obtains financial assurance
by a2 mechanism other than the financial test of self-insurance
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will be deemed to be without the required financial assurance
in the event of a bankruptcy or incapacity of its provider of
financial assurance, or a suspension or revocation of the
authority of the provider of financial assurance to issue a
guarantee, insurance policy, risk retention group coverage
policy, surety bond, letter of credit, or state-required
mechanism. The owner or operator must obtain alternate finan-
cial assurance as specified in this subchapter within 30 days
after receiving notice of such an event. If the owner or
operator does not obtain alternate coverage within 30 days
after such notification, he must notify the Director.

(4) within 30 days after receipt of notification that the
Montana Petroleum Release Cleanup Fund is incapable of paying
for assured corrective action or third-party compensation:
costs, the owner or operator must obtain alternate financial
assurance,

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE LIV __REPLENISHMENT OF GUARANTEES, LETTERS OF CREDIT,
OR_SURETY _ BONDS (1) If at any t after a standby trust is
funded upon the instruction of the Director with funds drawn
from a guarantee, letter of credit, or surety bond, and the
amount -in the standby trust is reduced below the full amount of
coverage required, the owner or operator shall be the anniver-
sary date of the financial mechanism from which the funds were
drawn:

(a) Replenish the value of financial assurance to equal
the full amount of coverage required, or

(b) Acquire another financial assurance mechanism for the
amount by which funds in the standby trust have been reduced.

(2) For purposes of this section, the full amount of
coverage required is the amount of coverage to be provided by
Rule XXXVII of this subchapter. If a combination of mechan-
isms was used to provide the assurance funds which were drawn
upon, replenishment shall occur by the earliest anniversary
date among the mechanisms.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

Sub-Chapter 9
: Notification
RULE LV NOTIFICATION REQUIREMENTS (1) An owner who
brings an underground storage tank system into use after
May-8, 1986, must within 30 days of bringing such tank into
use, submit a notice ' of existence of such tank system to the
department in the form prescribed by the department.

- Note: Owners and operators of UST systems that were in
the ground on or after May 8, 1986, unless taken out of opera-
tion on or before January 1, 1974, were regquired to notify the
state in accordance with the Hazardous and Solid Waste Amend-
,ments of 1984, Pub.L. 98-616, on a form published by EPA on
November 8, 1985 (50 FR 46602) unless notice was given pursuant
to section 103(c) of CERCLA. Owners and operators who have not
complied@ with the notification requirements may use portions I
through VI of the notification form prescribed by the depart-
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ment.

(2) Owners required to submit a notice under subsection
(1) of this rule must provide a notice to the department for
each tank they own. Oowners may provide notice for several
tanks using one notification form, but owners who own tanks
located at more than one place of operations must file a sepa-
rate notification form for each separate place of operation.

(3) Notice required to be submitted under subsection (1)
of this rule must provide all of the information in sections I
through VI of the prescribed form for each tank for which
notice must be given. Notices for tanks installed after Decem-
ber 22, 1988 must also provide all of the information in sec-
tion VII of the prescribed form for each tank for which notice
must be given.

(4) oOwners and operators of new UST systems must certify
in the notification form that they have complied with the fol-
lowing requirements:

(a) installation of tanks and piping under Rule V{(7);

(b) cathedic protection of steel tanks and piping under
Rule V(1) and (3);

(c) financial responsibility under subchapter 8; and

(d) release detection under Rules XIII and XIV.

(5) Owners and operators of new UST systems must ensure
that the installer certifies in the notification form that the
methods used to install the tanks and piping comply with the
requirements in Rule V(6).

(6) Beginning October 24, 1988, any person who sells a
tank intended to be used as an underground storage tank must
notify the purchaser of the tank of the owner's notification
obligations under subsection (1) of this rule. The form pre-
scribed by the department shall be used to comply with this
regquirement.

(7) Owners and operators of existing or new UST systems
must notify the department when any of the information sub-
mitted of the form has changed, such as upgrading or repairing
new or existing tanks or pipes, or change of owner, or contact
person, or meeting the requirements specified in Rule V1 or
subchapter 8.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

Sub-Chapter 10
Tank Fees and Delegation to Local Governments

RULE LVI TANK FEE SCHEDULE (1) Owners or operators of
underground storage tanks which have not been cloused in accor-
dance with Rule XXX shall annually pay a tank registration fee
to the department for each tank owned or operated by the owner
or operator. An owner or operator who has not paid the appli-
cable tank registration fee within 90 days of recgipt of the
registration fee invoice from the department shall pay to the
department, in addition to the applicable registration fee, a
late registration fee equal to one half the applicable regis-
tration fee,

(2) Owners or operators of the following underground
storage tanks shall pay the following annual registration fees
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in accordance with subsection (1) before the department will
issue a tank tag or certificate under subsections (3) or (4):

(a) underground storage tanks with a capacity of more
than 1,100 gallons, $50.00 per tank;

{(b) underground storage tanks with a capacity of 1,100
gallons or less, $20.00 per tank;

{c) underground storage tanks owned or operated by the -
State of Montana, the applicable tank fee under section (2)(a)
or {(2)(b) of this rule, with the total annual fee for all tanks
not to exceed $5,000.00 per agency.

(3) Upon receipt of the appropriate registration fee, the
department shall issue a tag for the tank for which the fee was
paid. The tag shall show that the applicable fee has been paid
by the owner or operator. The tag must be attached by the
owner or operator to the tank's £ill pipe, or to some other
part of the tank in plain view if the fill pipe is not acces-
sible,

(4) Upon receipt of the appropriate registration fee, the
department shall also isgue a facility registration certificate
listing each tank for which the fee was paid. The owner or
operator of the tank shall vigibly post the certificate at the
site of the tank for which the certificate was issued or at the
owner's or operator's place of business, if posting at the tank
site is physically impossible or if the certificate would not
otherwise be readily visible to department or implementing
agency employees. Certificates shall be shown to department
and implementing agency employees upon request.

(5) After March 31 of each calendar year, ho person
shall deposit a regulated substance into an underground storage
tank for which a fee is required to be paid unless the tag
issued for that tank under subsection (3) is attached to the
tank and is visible to the person depositing the regulated
substance or unless the registration certificate issued for
that tank under subsection (4) has been read and identified by
the person depositing the regulated substance into the tank.

(6) The department shall issue a replacement tank tag or
a replacement certificate or both to an owner or operator who
proves by evidence considered satisfactory by the department
that the tag, certificate or both has been lost or destroyed.
If the damaged tag is not available for department inspection,
the owner or operater shall provide an affidavit showing proof
of payment of the applicable fee and setting forth the facts of
loss or destruction.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE LVII. GRANTS TO LOCAL GOVERNMENTAL UNITS

(1) Local governmental units may apply for grants from
the department for the purposes of designation under Rule
LVIII. Grant money received from the department may be used
only for the purchase of equipment or basic training of person-
nel or both necessary for designation under Rule LVIII and
specified by the department. Grant money received from the
department may not be wused for equipment or training not re-
quired for designation under Rule LVIII ‘and not specifled by
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the department. Grants are limited to the amounts of $2,000.00
per year for equipment or personnel training, or both, or to
such other amount specified in the written notice of grant
award made by the department. No grant may be made or used for
any equipment, training or period of time following designation
under Rule LVIII, unless approved by the department. Grantees
shall comply with all conditions and requirements contained in
the written notice of grant award.

) {(2) Applications for award of a grant shall be submitted
to the department on a form prescribed by the department. The
form shall include and the applicant shall provide, the follow-
ing information:

(a) the official name and address of the applicant;

(b) the name, address and telephone number of the person
preparing the grant request;

(c) the amount of the grant being requested;

(d) the purpose for which the grant is requested;

(e) if for equipment, a 1list of the equipment, followed
by a description of each item of equipment, including the ac-
tual or estimated cost of the item, and the manufacturer and
supplier, for each piece of equipment intended to be purchased;

(f) if for training, a list of those personnel who will
attend the training, followed by a description of the training,
including the c¢ost, location, and provider of the training,’ for
each person intended to be trained; and

(g) a narrative of how the equipment or training will be
used in the program for which the grant is sought.

(3) Grant applications must also c¢ontain a letter of
intent, signed by the chief financial officer of the local
governmental unit submitting the grant application, stating the
intent of the local governmental unit to use the grant money
applied for only for the purposes of equipment or training for
the purposes of application for designation under Rule LVIII
and to abide by any grant conditions specified by the depart-
ment.

(4) The grant application, together with all lists and
descriptions shall be sent to the department no later than
ninety (90) days prior to the date on which the grant funds are
expected or needed by the applicant. Upon receipt of the ap-
plication the department shall review it for completeness and
notify the applicant of any missing information or other defi-
ciency in the application. Upon receipt of a completed appli-
cation the department shall make its determination concerning
the approval or disapproval of the grant application. An ap-
plication may be approved for all or any part of the grant
applied for. The department shall issue the grant award upon
approval of the application.

{5) The department may approve or disapprove any grant
application in whole or in part. In approving or disapproving
an application for a grant wunder this rule, the department
shall consider:

(a) the extent to which training or equipment is neces-
sary for designation under Rule LVIII;

{p) the extent to which the training or equipment applied
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for fulfills the designation needs of the applicant;

{c) the extent to which the same training or equipment is
available from another source at a lower cost;

(d) the nature of the applicant's program for which cer-
tification will be sought;

(e) the availability of other equipment, training or
financial resources to the applicant;

(f) the amount of grant funds available to the depart-
ment; and

(g) the extent to which grant applications of the appli-
cant have previously been approved or disapproved.

(6) Grant awards approved under subsection (4) may be
spent only for the purposes for which applied and approved.
The department may request and the grantee ghall provide any
proof requested by the department showing that the grantee
complied with the requirements of this section.

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

RULE LVIII DESIGNATION OF LOCAL UST PROGRAMS (1) A
local governmental unit may apply to the department for desig-
nation as an implementing agency for the purposes of an under-
ground storage tank inspection and enforcement program conduc-
ted by and within that local governmental unit. Upon designa-
tion under this rule, an implementing agency may apply to the
department for reimbursement, in the manner provided by Rule
LIX, for inspection services and may enforce any rule in ARM
Title 16, chapter 45, which it is authorized or required by any
such rule to administer, in the same manner in which the de-
partment is authorized to enforce these rules and may apply to
the department for reimbursement for authorized enforcement
services,

(2) Applications for designation as an implementing agen-
cy shall be submitted to the department on a form prescribed by
the department. The form . shall include and the applicant shall
provide the following information:

(a) the official name and address of the applicant;

(b) the name, address and telephone number of the person
preparing the application for designation;

(c) a list of all ' the personnel to be used directly by
the applicant in conducting the designated program, including
for each such person, the person's:

(i) name, address and business telephone number; and

(ii) education, training, and experience in the profes-
sional, technical or programmatic area to which each person for
whom reimbursement will be sought will be assigned in the local
program. '

{(d) a listing of all major equipment to be used directly
by the applicant in conducting the program for which designa-
tion is sought, including the names of the operators of the
equipment;

(e) a description of the . operation of the professional,
technical or programmatic services to be conducted by the pro-
gram, including the names of those persons directly involved in
the service; and
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(f) a listing of those services for which reimbursement
will be sought from the department after program designation,
including the names of the person(s) providing the service, and
the approximate total cost of the program per year.

(3) Designation applications must also contain a letter
of intent, signed by the chief administrative officer of the
local governmental unit submitting the application, stating an
intent to abide by these rules and any conditions contained in
the department's letter of designation.

(4) The application for designation, together with all
descriptions, lists, forms and other exhibits shall be sent to
the department no later than ninety (90) days prior to the date
on which designation is expected or intended by the applicant.
Upon receipt of the application the department shall review it
for completeness and notify the applicant of any missing infor-
mation or other deficiency in the application, Upon receipt of
a completed application, the department shall make its deter-
mination concerning the approval or disapproval of the applica-
tion. An application may be approved for all or any part of or
under different terms than the designation applied for. The
department shall issue the designation letter upon approval of
the application.

(5) In approving or disapproving an application- for
designation under this rule, the department shall consider:

(a) the extent to which the training, equipment and per-
sonnel of the program will allow the local governmental unit to
conduct competent inspections and enforcement to ensure com-
pliance with these rules by owners and operators;

(b) the ability of the applicant to maintaln appropriate
records of costs for which reimbursement will be sought;

{c¢) the extent to which the applicant is or will be able
to comply with the Montana Quality Assurance Plan for Inspec—
tions of Releases from Underground Storage Tanks;

(d) the extent to which the designation and resulting
reimbursement will contribute to the viability of the appli-
cant's prograt;

(e} the desirability of having an implementing agency in
the geographic area of the applicant; and

(f) the amount of department funds available for reimbur-
sement for the applicant's program.

{(6) Within thirty (30) days of approval or disapproval of
an application for designation, the department shall notify
the applicant of the department's determination. If the de-
partment approves an application for designation it shall with-
in thirty (30) days of approval issue a letter of designation
to the local governmental unit designating the unit as an im-
plementing agency authorized to seek and receive reimbursement
for inspection services, authorized to enforce the rules which
it is authorized or required by any rule to administer, and
authorized to seek and receive reimbursement for enforcement
services. The letter shall set forth any conditions or
limitations determined necessary by the department,

(7) A local governmental unit designated by the depart-
ment pursuant to this rule as an implementing agency shall
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immediately notify the department in writing when its ability
to perform inspection services or conduct enforcement author-
ized by these rules and the designation letter is lost, dimin-
ished or otherwise jeopardized by the loss or unavailability of
trained personnel or equipment. Upon notification, the desig-
nation of the local governmental unit may be suspended by the
department until such time as the local governmental wunit pro-
vides evidence satisfactory to the department that the condi-
- tion resulting in suspension has been remedied. The department
may request and the local governmental unit shall provide,
information determined necessary by the department for depart-
ment to redesighate a local unit of government following sus-
pension under this subsection.
AUTH: 75-10-405, MCA IMP: 75-10-405, Mca

RULE LIX IMPLEMENTING AGENCY PROGRAM SERVICES AND REIM-
BURSEMENT (1) Upon receipt of the department's designation
of a local governmental unit as an implementing agency, the
implementing agency office or program personnel shall at the
request of the department and at other times as necessary,
conduct on behalf of the department inspections of the instal-
lation, maintenance, operation and closure of underground stor-
age tanks to determine compliance with ARM Title 16, chapter °
45, applicable industry standards, and limitations or condi-
tions contained in the department's letter of designation, and
may enforce any rule in ARM Title 16, chapter 45 as it is auth-
orized or required by any such rule to administer, in the same
manner as the department,

(2) Inspections and enforcement conducted by an imple-
menting agency shall be conducted in accordance with ARM Title
16, chapter 45, applicable industry standards, and limitations
or conditions contained in the department's letter of designa-
tien. An implementing agency shall during the first ten (10)
days of every calendar quarter, prepare and send to the depart-
ment a report summarizing, in a manner acceptable to the de-
partment, all inspections and enforcement activity undertaken
in the immediately preceding calendar quarter. Implementing
agency personnel shall, at the request of the department, pro-
vide the department with copies of any inspection report, re-
cord, statement, time sheet, enforcement document or other
document relating to inspection or enforcement services for
which reimbursement is or may be sought under these rules.

(3) Each implementing agency shall maintain accurate and
complete records of the time and services for which reimburse-
ment will be sought under this rule. By the tenth day of each
calendar guarter, the implementing agency shall send to the
department on a form determined by the department a statement
showing the number of hours, to the nearest one-half of an
hour, spent by each person in the performance of inspection or
enforcement duties or both during the previous calendar quarter
for which reimbursement is being claimed, The form shall
designate the ingpection site and date for which the inspection
or enforcement activity was conducted and shall designate or
include a reference to the appropriate inspection report. The
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chief financial officer of each implementing agency submitting
a statement shall on the face of the statement attest to the
validity and accuracy of the statement. Upon receipt of the
statement, the department: shall determine whether sufficient
information is contained in the statement and supporting mater-
ial for reimbursement to be paid under this rule. The depart-
ment shall notify the implementing agency of any deficiency.
Upon receipt of sufficient information showing inspections or
enforcement or both were carried out during the previous calen-
dar gquarter in accordance with ARM Title 16, chapter 45, ap-
plicable industry standards and any limitations or conditions
contained in the department's designation letter, the depart-
ment shall reimburse the local governmental unit at the rate of
$25.00 per hour. Claims for reimbursement not in accordance
with this rule shall be denied. Claims shall be paid only
within the limitations of departmental budgets and legislative
appropriations.

(4) Payments made under this rule shall be made nc more
frequently than guarterly by state warrant to the treasurer of
the implementing agency. An implementing agency receiving
reimbursement under this rule shall use the payment received
only for expenses incurred in conducting inspections or enfor-
cement or both under these rules.

AUTH: 75-10-405, MCA IMP: 75-10-405, MCA

RULE LX REVOCATION AND SURRENDER OF DESIGNATION

(1) The department shall issue a letter to an implement-
ing agency revocating the designation issued pursuant to Rule
LVIII whenever the department determines that there is substan-
tial evidence that:

(a) the implementing agency is not conducting inspections
or enforcement or both in accordance with ARM Title 16, chapter
4%, applicable industry standards or limitations or conditions
contained in the department's designation letter;

(b) the implementing agency has intentionally submitted a
¢claim for reimbursement for services which were not performed;

(¢) conditions exist warranting suspension of designation
under Rule LVIII and those conditions show little or no hope of
abating; or

(d) insufficient funding exists at the current level
of expenditure for the department to maintain the designation.

(2) A revocation of designation by the department is
effective upon written or oral notice to the local governmental
unit. Following revocation, the local governmental unit may
not submit c¢laims for reimbursement of inspection or enforce-
ment services to the department which services were performed
following revocation. Any claims so submitted are considered
denied. The department shall reimburse the local unit of gov-
ernment for services performed in accordance with these rules
prior to revocation of designation.

(3) An implementing agency designated wunder Rule LVIII
may surrender the designation of its inspection and enforcement
program by thirty (30) days written notice to the department
accompanied by the surrender of jts current designation letter.
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Inspections shall be conducted by the local governmental unit
and reimbursement made pending receipt by the department of the
notice required by this subsection. Upon receipt of the
notice, no reimbursement may be made for subsequent inspections
by the local governmental unit. The department shall reimburse
the local government unit for services performed in accordance
with these rules prior to surrender of designation.

(4) A revocation of designation by the department under
this rule may be appealed in writing to the director. The
appeal shall be initiated by a letter to the director from the
local governmental unit setting forth the grounds for appeal
and attaching any written evidence relevant to the appeal, to
which the department shall file a similar response. The direc-
tor shall determine the appeal on the basis of the written
submittals and shall sustain the revocation if he detemmines
that there is substantial evidence of the conditions in subSec-
tion (1)(a), (b), (c) or (d). The rules of civil procedure
and evidence and Title 2, Chapter 4, MCA, do not apply to the
director's determination under this rule. The revocation is
effective pending appeal to the director.

AUTH: 75-10~-405, MCA TIMP: 75-10-405, MCA

Sub~Chapter 11
Petroleum Storage Tank Release Compensation

RULE LXI DEFINITIONS For the purposes of this subchap-
ter, the following terms have the meanings given in this sec-
tion (most of the following definitions are taken from Sec. 2,
Cch. 528, L. 1989):

(1) "Board" means the petroleum tank release compensation
board establigshed in Sec. 8, Ch. 528, L. 1989.

(2) "Claim" means a written request prepared and sub-
mitted by an owner or operator or an agent of the owner or
operator for reimbursement of expenses caused by an accidental
release from a petroleum storage tank.

(3) "Corrective action" means investigation, monitoring,
cleanup, restoration, abatement, removal, and other actions
necesgsary to respond to a release.

(4) "Department" means the department of health and en-~
vironmental sciences provided for in Title 2, Chapter 15, Part
21.

(5) "Eligible costs" means expenses reimbursable under
(section 3),

(6) "Fund" means the petroleum tank release cleanup fund
established by the law.

(7) "Law" or "the law" means Ch. 528, L. 1989.

{(8) "Operator™ means a person in control of or having
responsibility for the daily operation of a petroleum storage
tank and who is seeking or intends to seek reimbursement from
the Montana Petroleum Tank Release Cleanup Fund.

(9) "Owner" means a person who holds title to, controls,
or possesses an interest in a petroleum storage tank and who is
seeking or intends to seek reimbursement from the Montana
Petroleum Tank Release Cleanup Fund. The term does not include
a person who holds an interest in a tank solely for financial
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security, unless through foreclosure or other related actions
the holder of a security interest has taken possession of the
tank.

(10) "Person" means an individual, firm, trust, estate,
partnership, company, association, joint stock company, syndi-
cate, consortium, commercial entity, corporation, or agency of
state or local government.

{(11) "Petroleum" or ‘"petroleum products" means crude oil
or any fraction thereof that is liquid at standard conditions
of temperature and pressure (60 degrees F and 14.7 pounds per
square inch absolute).

(12) "Petroleum storage tank" means a tank that contains
petroleum or petroleum products and that is:

(a) an underground storage tank as defined in 75-10-403,
MCA;

(b) a storage tank that 1is situated in an underground
area such as a basement, cellar, mine, draft, shaft, or tunnel;

(¢) an above ground storage tank with a capacity less
than 30,000 gallons; or

(d) above ground or wunderground pipes associated with
tanks under subsections (12)(b) and (12)(¢), except that pipe-
lines regulated under the following laws are excluded:

(i) the Natural Gas Pipeline Safety Act of 1968 (49
U.s.C. 1671, et.seq.);

(ii) the Hazardous Ligquid Pipeline Safety Act of 1979 (49
U.s.¢. 2001, et seqg.); and

(iii) state law comparable to the provisions of law re-
ferred to in subsections (16)(d)(i) and (16)(d){ii), if the
facility is intrastate.

(13) "Release" means a release, as defined in 75-10-701,
MCA, of petroleum or petroleum products from a petroleum stor-
age tank.

AUTH: Sec., 10, ch. 528, L. 1989; IMP: Sec. 5, Ch. 528, L.
1989

RULE LXTI REVIEW OF REIMBURSEMENT CLAIMS (1) Upon
receipt of a claim for reimbursement of costs for preparing or
implementing a corrective action plan from the owner or opera-
tor of a petroleum storage tank, the claim and supporting docu-
ments shall be forwarded to the appropriate staff person(s) of
the department's underground storage tank program for review.
The claim and supporting material shall be compared to the
applicable and approved written corrective action plan and
apprlicable state and federal law, department rules and federal
regulations, including rules governing the extent of required
corrective action. 1If the claim presents insufficient informa-
tion to determine whether the costs were actually, necessarily,
and reasonably incurred for the preparation or implementation
or both of a corrective action plan, the department shall noti-
fy the owner or operator of the petroleum storage tank of that
fact and specify the deficient information. Departmental re-
view of the reimbursement claim is suspended pending receipt of
all information required of the owner or operator.

(2) The underground storage tank program staff shall
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complete its review of a claim for reimbursement within thirty
(30) days of receipt of a completed claim and supporting infor-
mation, and notify the board in accordance with subsection 6.

(3) The department shall notify the board that a cost
incurred by an owner or operator 1is not considered by the
department to be reimbursable unless the owner or operator of
the petroleum storage tank has proven to the department by
substantial evidence that:

(a) the cost for which reimbursement is claimed is an
eligible cost under the law and rules of the board and depart-
ment ;

(b) the cost was actually, necessarily and reascnably
incurred for the preparation or implementation of the approved
corrective action plan;

(c) the owner or operator is eligible for reimbursement
under the law; and

(d) the owner or operator has complied with the law and
rules implementing it.

(4) The determination of eligible costs will be made on a
case-hy-case basis. However, the following types of costs will
generally be considered by the department to be reimbursable:

(a) site investigation, testing and monitoring necessary
for the preparation of an approved corrective action plan;

(b) preparation of an approved corrective action plan;

(c) recovery and disposal of petroleum or petroleum prod-
ucts;

(d) cleanup and disposal of contaminated soils;

{(e) 4installation and operation of recovery wells;

(f) installation and operation of monitoring wells;

(g) analyses of soils and water;

(h) removal of leaking tanks;

(i) replacement of contaminated water wells or water
supplies; and

) treatment and disposal of contaminated groundwater.
(b) through (i) must be included in an approved corrective
action plan.

(5) The determination of ineligible costs will be made on
a case-by-case basis. However, the following are types of
costs that will generally be considered by the department not
to be reimbursable, in addition to those specified in the law:

(a) retrofitting, repairing or replacing an underground
storage tank system;

(b) loss of revenue during shutdown of a petroleum stor-
age tank system;

(c) rental of temporary petroleum storage tanks;

(d) the value of 1lost trees, shrubs, or signs on the
owner's or operator's property;

(e) the value of lost petroleum or petroleum products;

(f) corrective action determined necessary by the depart-
ment to respond to a release determined to have occurred from
the AST or UST system of another owner or operator; and

(g) corrective action taken in violation of state or
federal law or rules.

(6) 1If the department considers any cost to be nonreim-
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bursable, it shall notify the board of that fact in writing
within thirty (30) days of receipt of a completed claim. A
copy of the department's notice to the board shall he sent to
the owner or operator of the petroleum storage tank or other
person making the claim on behalf of the owner or operator. 1In
the notice, the department must state specifically why it con-
siders the cost to be not reimbursable.

AUTH: Sec. 10, Ch. 528, L. 1989; IMpP: Sec. 5, Ch. 528, L.
1989

RULE LXIII PROVISION OF CORRECTIVE ACTION PLANS TO LOCAL
GOVERNMENT Upon receipt of a corrective action plan, the
department shall forward a copy of the plan to the appropriate
office(s) of any local governmental unit having jurisdiction by
law for the purposes of corrective action over the release.
The department shall request that the office(s) review and
comment in writing upon the proposed corrective action plan.
The office shall respond to the request within fourteen (14)
days and the department shall, in its decision whether to ap-
prove the plan, consider any written comments or requests re-
ceived from the local government office(s) within that time.
AUTH: Sec. 10, Ch. 528, L. 1989; 1IMP: Sec. 5, Ch. 528, L.
1989

4. The proposed rules will become effective on October 1,
1989.

5. These rules are being proposed to implement the De-
partment's responsibilities under Ch, 384, L. 1989 (SB 321) and
Ch. 528, L. 1989 (HB 603). Chapter 384 amended the Montana
Hazardous Waste Act to broaden the department's authority over
the prevention and correction of releases from underground
storage tanks. Chapter 528 creates the Petroleum Tank Release
Compensation Board (which will adopt its own rules implementing
Ch. 528) and Fund and authorize the Department of Health and
Environmental Sciences to adopt rules implementing its separate
duties under that Chapter. The rules are also being proposed
for the purposes of approval of an underground storage tank
release detection, prevention, and correction program by the
administrator of the U.S. Environmental Protection Agency
(USEPA) pursuant to section 9001 et seg. (42 U.s.C. 6991 et
seqg.) of the Resource Conservation and Recovery Act of 1976, as
amended by the Hazardous and Soljid Waste Amendments of 1984 (42
U.S.C. § 6991c) and the implementing federal regulations (40
CFR Parts 280 and 281). When approved by the Administrator of
the USEPA, the State of Montana, through the Department of
Health and Environmental Sciences, will be delegated the au-
thority in place of  the USEPA to administer and enforce the
federal Underground Storage Tank program created by the pre-
viously-cited federal laws and regulations. The state rules
proposed to implement the existing federal program may not,
under the standard provided for approval of state programs in
40 C.F.R. §281.11, be any less stringent that the corresponding
federal standards.
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6. Interested parties may submit their data, views or
arguments orally or in writing at the hearing. Written data,
views or arguments may also be submitted to Robert L. Solomon,
Department of Health and Environmental Sciences, Cogswell
Building, Capitol Station, Helena, Montana 59620, no later than
September 15, 1989.

7. Robert L. Solomon, at the above address, has been
designated to preside over and duct the hearing.

DONALD E. PIZ2Z 7 Director

Certified to the Secretary of State _Augqust 7, 1989 .
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF EXTENDED COMMENT
of ARM 42.12.205 and 42.12,208) PERIOD on the PROPOSED

relating to Requirements ) AMENDMENT of ARM 42.12.205
When Licensing Is Subject to ) and 42.12.208 relating to
Lien. ) Requirements When Licensing

) Is Subject to Lien.

TO: All Interested Persons:

1. On June 29, 1989, MAR No. 12, p. 828 the Department
noticed a public hearing to be held on July 19, 1989, at 10:00
a.m. A public hearing was held on that date and time as
noticed. At the hearing a request was received from the Montana
Tavern Association through their counsel, Jackson, Murdo & Grant
to extend the written comment period from July 27, 1989 to
August 27, 1989.

2. The Department has considered this request and grants
the extension for submitting written comments to August 27,
1989.

3. The authority to amend these rules is found in 16-1-
303, MCA and implements 16-4-404, MCA.

4. Interested parties may submit their written comments,
data, views, or arguments to:

Cleo Anderson
Department of Revenue
Office of Legal Affairs
Mitchell Building
Helena, Montana 59620

no later than August 27, 1989,

KENNETH NORDTVEDT, Director
Department of Revenue

Certified to Secretary of State August 7, 1989
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER QOF THE ADOPTION ) NOTICE OF THE PROPQOSED ADOP-

of Rule I, relating to ) TION OF RULE I, relating to
Allocation of Accommodation ) Allocation of Accommodation
Tax. ) Tax.

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons:

1., On September 29, 1989, the Department proposes to adopt
rule I relating to Allocation of Accommodation Tax.

2. The rule as proposed to be adopted provides as follows:

RULE I FORMULA (1) General fund reimbursement of
accommodation tax pald by state agencies.

(a) The reimbursement -to the general fund for
accommodation tax paid by state agencies will be calculated each
August by multiplying the accommodation tax collected during the
fiscal year by the following percentage:

Accommodation taxes reimbursed state employees
in the previous year

Projected current fiscal year revenues
from the accommodation tax.

(b) The reimbursement will be deposited in the general
fund when distributions are made to the Department of Commerce,
Montana Historical Society and the University System. AUTH: 15-
65-102, MCA. IMP: 15-65-121, MCA, as amended by Ch. 647, L.
1989.

3. 1989 Legislature passed legislation requiring the
accommodation tax paid by state agencies to be refunded to the
general fund. The bill does not specify the procedure for
accounting for the reimbursement. The rule will provide for
consistency in determining percentage.

4, Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than September 14, 1989,

5. If a person who is directly affected by the proposed
adoption wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written request
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for a hearing and submit this request along with any written
comments he has to Cleo Anderson at the above address no later
than September 14, 1989.

6. If the agency receives requests for a public hearing on
the proposed adoption from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
Legislature; from a governmental subdivision, or agency; or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 25,

ENNETH NORDTVEDT, Director
Department of Revenue

Certified to Secretary of State August 7, 1989.
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BEFORE THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend=-
ment of Rules 46.10.508,
45.10.510 and 46.10.512
pertaining to eligibility
requirements for the AFDC
program

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.10.508, 46.10.510
AND 46.10,512 PERTAINING TO
ELIGIBILITY REQUIREMENTS
FOR THE AFDC PROGRAM

— S

TO: All Interested Persons

1, on September 7, 1989, at 9:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to con-
sider the proposed amendment of Rules 46,10.508, 46,10.510 and
46.10,512 pertaining to eligibility requirements for the AFDC
program.

2. The rules as proposed to be amended provide as fol-
lows:

46.10.508 SPECIALLY TREATED INCOME Subsections (1) and
(1) (a) remain the same,

{b}--Barned-income-tax-credit~advance-payments-are-count—
ed~to-determine-etigibiiity-and-benefien-when-receiveds

AUTH: Sec. 53-4-212 MCA
IMP: Sec. 53-4-231, 53-4-241 and 53-4-242 MCA

46.10.510 EXCLUDED EARNED INCOME Subsections (1)
through (2) {d) remain the same.
(e) earned income tax credit advance payments and re-
funds.,

AUTH: Sec. 53-4-212 MCA
IMP: Sec, 53-4-231, 53-4-241 and 53-4-242 MCA

46.10.512 EARNED INCOME DISREGARDS (1) When testing
net monthly income and determining grant amount, the following
disregards are subtracted in the order listed from earned in-
come of each working member of the assistance unit after ex-
clusions provided in ARM 46.10.510 and--inclusion-ef--eavrned
income-eredit-advance paymerbs-provided o -ARM-46-18:-568, ex-
cept as provided in ARM 46,10.513:

(a) $3590 from each person's earned income.

(b) %30 plus one-third or $30 of the earned income if

a llcEBIe.

(bci BExpenses Payments for the care of each working per-
son's dependent child or Incapacitated adult 1living in the
same home and receiving assistance under ARM Title 46 are not
to exceed $366175 pex month per child fer-futi-time-empioyment
of-notr--lese -than-1-20- frours —per-nonth-—and —not - Lo~ anceed ~the
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daily - reven -for -day - care-provided-—n - ARM- 46110404 -or-$1606 4
whichever-is-dess;-for--employment -0 f-1ess- thanr-120-—hovrs -per
mentk or in such case where the child is under age two, the
monthly Timit cannot exceed $200,00.

Original subsection (1) {B) (i} remains the same in text
but will be recategorized as (1) (c¢) (i).

{2} --$36~and--one—thivrd--of -the-earned--inrcome -not-atready
diavegardedr

Subsections (2) and (2) (a) remain the sanme,

(b} Disregard an amount of earhed and unearned income
equal to the AFDC net monthly income standard for a family
consisting of the-neturai-eor-adeoptrive-parent--end the steppar-
ent and histher children by a former marriage, if such chil-
dren are claimed as dependents for federal income tax purposes
and are Jliving in the same household as the natural or
adoptive parent's children but not included in the assistance
unit,

Subsections (2) (c) and (2) (d) remain the same.

AUTH: Sec. 53-4-212 MCA
IMP: Sec. -53-4=231, 53-4-241 and 53=-4-242 MCA

3. ARM 46.10,508, 46.10.510 and 46.10,512 are being
amended to comport with certain provisions of the Family Sup-
port Act of 1988 as they relate to the disregards of earnings
in the Aid to Families with Dependent Children Program,

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office.
of Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P.0QO. PBox 4210, Helena, Montana 59604-4210, no later
than September 14, 1989,

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside

over and conduc¢t the hearing.
t‘ g. e i( Q’
. Lﬁ rh'\ N [l i} 1 Jy 2 -

—r—

Diredtor, Social and Rehabilita-
tion Services

Certjfied to the Secretary of State _ August 7 , 1989,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABRILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend-
ment of Rules 46.,12,570,
46.12.571 and 46.12,573
pertaining to clinic ser-
vices provided by public
health departments

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.12,570, 46,12.571
AND 46.12.573 PERTAINING TO
CLINIC SERVICES PROVIDED BY
PUBLIC HEALTH DEPARTMENTS

TO: All Interested Persons

1. On September 7, 1989, at 10:30 a.m., a public hear-
ing will be held in the auditorium of the Social and Rehabili-
tation Services Building, 111 Sanders, Helena, Montana to con=-
sider the proposed amendment of Rules 46.,12.570, 46.12.57]1 and
46,12.573 pertaining to clinic services provided by public
health departments,

2. The rules as proposed to be amended provide as fol-
lows:

46.12.570 CLINIC SERVICES, DEFINITIONS (1) "Clinic ser-
vices" means preventive dlagnostic, therapeutic, rehabilita-
tive, or palliative items or services provided under the di=-
rection of a physician en-an-ecutpatient-basis by an out atlent
facility that is not part of a hospital, but is organized and
operated to provide medical care to outpatients independent of
a hospital. Clinic services may be provided in mental health
centers, diagnostic centers, amd surgical centers and public
health departments.

Subsections (2) through (5) (a) remain the same.

(b) "Puyblic health department serviceg" mean physician
services and nurse specialist services as provided for in
50-2-101 through 50-2-124 MCA,

AUTH: Sec., 53-6-113 MCA
IMP: Sec, 53+6-101 and 53-6-141 MCA

46.12.571 CLINIC = SERVICES, REQUIREMENTS (1) These
requirements are in addition to those requirements contained
in ARM 46.12.301 through 45.12,308.

Original subsections (1) through (7) remain the same in
text but will be recategorized as (2) through (8).

() Public health department services consist of the

following types of services:
{a}) Nurse speciallst services which:
(1) are provided through a public health department;

and
7 {ii) meet all requirements specified in ARM 46.12.2010
through 46.12,.2012, except for the requirement that the nurse

specialist be an Independent practitioner,
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(b) Physician services which:

i) are provided either:

A) directly by the physician; or

B) by a public health nurse under a physician's immedi-
ate supervision, This means the physician has seen the pa-
tient and ordered the services except that a minimal service

does not require the physician to see the patient; and
{ii) meet the regquirements speclfied in ARM 46.12.2003,

AUTH: Sec, 53-6-112 MCA
IMP: Sec. 53-6-101 and 53-6-141 MCA

46.12.573 CLINIC SERVICES, REIMBURSEMENT Subsections
(1) through (5) remaln the same.

(6) Public health department services will be reimbursed
at the lowest of either:

{a) the medicare maximum allowable rates as determined
by the medicare explanation of benefits;

(b} the fees established by the public health depart-
ment; or

c the fees for physician services and nurse specialist
services set forth in ARM 46.12.2003 and 46.12.2013.

AUTH: Sec., 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6-141 MCaA

3. House Bill 524 of the 1989 Montana Legislature es-
tablished health services provided under a physician's order
by a public health department as a mandatory medicaid service.
In order +to implement this law, ARM 46.12,570, 46.,12.571 and
46.12,573 are being revised to list services provided by a-
public health department as a c¢linic service, describe the
limitations on these services and the method of reimbursing
public health departments for these services. The proposed
services stay within the scope of currently covered services,
This will assure that the amount, duration and scope of medic-
aid services is not impacted as provided for in the fiscal
note attached to the law.

Copies of this notice are available for review at local
human services offices and county welfare offices.

4, Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, ¢r arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P.0O. Box 4210, Helena, Montana 59604-4210 or telefaxed
to 444-1970 no later than September 14, 1989,
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5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing,

{ A

bl /(QA&I -

\ /U&LC\Z- ‘1'\4 A

Diredtor, Social and Reha ita-~
tion Services

Certified to the Secretary of State August 7 , l9sg,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REWARILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend-
ment of Rules 46.12,505 and
46.12.2013 pertaining to
reimbursement for certified
registered nurse
anesthetists' services

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMFENDMENT OF
RULES 46.12,505 AND
46.12.2013 PERTAINING TO
REIMBURSEMENT FOR CERTIFIED
REGISTERED NURSE
ANESTHETISTS' SERVICES

TO: All Interested Persons

1. On September 8, 1989, at 9:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabijilita-
tion Services Building, 111 Sanders, Helena, Montana to con-
sider the proposed amendment of Rules 46,.12.505 and 46.12,2013
pertaining to reimbursement for nurse specialist services.

2. The rules as proposed to be amended provide as fol-
lows:

46,12,505 INPATIENT HOSPITAL SERVICES, REIMBURSEMENT

Subsections (1) through (1) (&) (i1} remain the same,

(iv) for sole community providers and neonate DRG's
(385-390), a stop-loss reimbursement as set forth in sub-
sections (5) and (6} =3

(v) certified registered nurse anesthetist costs as
provided in subsection (137,

Subsections (1) (b} through (3) {a) (ii) remain the same.

(4) The department shall reimburse inpatient hospital
service providers for medical education related costs that are
allowable under medicare cost reimbursement principles as set
forth at 42 CFR §412,113(b), as amended through October 1,
1986. 42 CFR §412.113(b), as amended through October 1, 1986,
is hereby adopted and incorporated herein by reference. A
copy of this requlation may be obtained from the Department of
Social and Rehabillitation Services, P.0., Box 4210, Helena,
Montana 59604-4210.

T Bubsections (4) (a) through (12) {(¢) (i) remain the same.

(13) If the Secretary of Health and Human Services has
granted the facility authorization for continuation of cost
pass-through under section 9320 of the Omnibus Budget Rec-
onciliation Act of 1986, as amended by section 608(c) of the
Family Support Act of 1988 (public law 100-485], the depart-
ment shall reimburse inpatient hospital service providers for
certified registered nurse anesthetist costs on a reasonable
cost basis as provided in ARM 46.72.509(2).

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-141 MCA
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6.12,2013 NURSE SPECIALIST SERVICES, REIMBURSEMENT

Subsections (1) and (2) remain the same.

(3) Medicaid will reimburse:

(a) directly nurse speciallsts who are considered to
have an independent employment status.

(ai) “Independent employment status" means that a sepa-
rate federal tax identification number is obtained for the
nurse specialist.

(b) hospitals which employ cerxtified registered nurse
anesthetists or contract for certified req;gtered nurse anes-
thetist gervices, If:

{1) the Secretary of Health and Human Services has not
granted the hospital authorization for continuation of cost
pass-through under section 9320 of the Omnibus Budget Rec-
onciliation Act of 1986, as amended by section 608B(c) of the
Family Support Act of 1988 {public law 100-485);

11} the hosplital obtains from the department or its
fiscal agent a provider number for certified registered nurse
anesthetist services; and

{1i1] ¥he hospital bills for services on form HCFA-1500.

{c) ambulatory surgical centers which employ certified
registered nurse anesthetists or contract for certified regis-
tered nurse anesthetist services, if:

{i) the ambulatory surgical center obtains from the
department or its fiscal agent a provider number for certified
reqistered nurse anesthetlst services; and

{11} the ambulatory surgical center bills for services
on form HCFA-1500,

Subsections ({4} through (7) (h) remain the same.

AUTH: Sec, 53-2-201 and 53-6-113 MCA
IMP: Sec. 53-6-101 MCA

3. This proposed change will allow hospitals and ambu-
latory surgical centers to bill for certified registered nurse
anesthetist (CRNA) services and receive the correct level of
Medicaid reimbursement for these services. The proposed
change c¢oncurs with current Medicare practices and is neces-
sary to avoid overpayment of CRNA services which would other~
wise be paid at the higher level for physician services and
not at the rate established for nurse specialists, The
services must be billed on form HCFA 1500.

Section 9320 of the Omnibus Budget Reconciliation Act of
1986, as amended by the Family Support Act of 1988 (Public Law
100-485) allows the Secretary of Health and Human Services to
grant hospitals authorization to continue pass-through of CRNA
service costs, Hospitals which have been granted such author-
ization can bill for such costs on form UB-82 under ARM
46.12.505(13), as a pass-through cost. Hospitals which have
not been granted such authorization must bill for such ser-
vices under proposed ARM 46.12.2013(3) (b).
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4, This amendment will be applied retroactively to July
1, 1989,

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P.0. Box 4210, Helena, Montana 59604-4210, or telefaxed
to 444-1970 no later than September 14, 1989,

6. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.

Certified to the Secretary of State Audust 7 , 1989,
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BEFORE THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the repeal
of ARM 46.13.405 and amend~
ment of ARM 46,13.204, AND AMENDMENT OF ARM
46.13.206, 46.13.301, 46.13.204, 46.13.206,

)  NOTICE OF PUBLIC HEARING ON

)

)

)
46.13.302, 46.13.303, )  46.13.301, 46.13.302,

)

)

)

)

THE REPEAL OF ARM 46.13.405

46.13.401 and 46.13.502 46.13.303, 46.13.401 AND
pertaining to the Low Income 46.13.502 PERTAINING TO THE
Energy Assistance Program LOW INCOME ENERGY ASSIST-
(LIEAP) ANCE PROGRAM (LIEAP)

TO: All Interested Persons

1. On' September 13, 1989, at 8:00 a.m., a public.
hearing will be held in the auditorium of the Social and
Rehabilitation Services Building, 111 Sanders, Helena, Montana
to consider the repeal of ARM 46,13.405 and amendment of ARM
46.13.204, 46.13,206, 46.13,301, 46.13.302, 46.13,303,
46.13.401 and 46,13.502 pertaining to the Low Income Energy
Assistance Program (LIEAP).

2, ARM 46.13.405 as proposed to be repealed is found on
pages 46-5887, 46-5888 and 46-5897 of the Administrative Rules
of Montana.

3. The rules as proposed to be amended provide as fol-
lows:

46.13,204 INVESTIGATION OF ELIGIBILITY Subsection (1)
remains the same.

(a) Each application for assistance will be promptly and
thoroughly investigated by a staff member of the local con-
tractor. If a case is picked for guality control review, the
client must cooperate or be subject to reduced, suspended or
terminated benefits.

AUTH: Sec. 53-2-201 MCA
IMP: Sec. 53~2-201 MCA

46.13.206 NOTIFICATION OF ELIGIBILITY (1) An individ-
ual who makes application for low Income enerqgy assistance
andsey weatherization will receive written notice of eligibil-
"ity within 45 days of the date of completed application. If
the applicant is determined ineligible, notification shall
include the reasons for nonapproval. The notice of decision
shall be made by the local contractor immediately following
final decision on the application.

AUTH: Sec, 53-2-201 MCA
IMP: Sec, 53-2~-201 MCA
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46.13,301 DEFINITIONS Subsection (1) through (1) (a)
remain the same,

12} --1PEP-houschoid!-means—o -hovsehold -t -Ravakii-county
which-utilires-the-Montame -Power -Conpany -for —primary -home -en-
ergy-needa-and-which-does-not-have-these-constas-included-in-ite
renty

13}--2€o-payment -means- the percentege-of--the PP ~house~
hotdls-ineeme-that-the-household-is-required-to-pay-each-month
toward-the-henaseholdia-heating-biti-for-the-porpose-ef-obtain-
ing-hiBEAP-benefitsr

44} --LAprearagel-means-the-outstanding-balance-of-the-PEP
househeidlu-energy-biii--atthe -stares-(Gotober -t -of-cach-pro-
gram-years

45)--1pefauiti-means-the-non-payment-of-a-FiP-co-paymentr

16} --lE€urel-means -a-PEP- houechold s retrevctive -co-pay~
ment—for-the-preceding-months

43} --tWeather--normelized~means--a--consideration-of-the
difference—-of--yeariy-temperature-—experienced ~within--a-given
arens

(82) Annual gross income means all non-excluded income
including but not limited to wages, salaries, commissions,
tips, profits, gifts, interest or dividends, retirement pay,
worker's compensation, unemployment compensation, and capital
gains received by the members of the household in the twelve
months immediately preceding the month of application,

(93) Annual gross receipts apply to households with in-
come from self-employment and mean all income before any de-
ductions, including any non-excluded income not from self-
employment, which was received by members of the household in
the twelve months immediately preceding the month of applica-
tion.

(184) Medical and dental deductions mean all medical and
dental payments for allowable costs, as described in ARM
46.13,304(4), made by members of the household in the twelve
months immediately preceding the month of application,

(a) Medical and dental deductions shall not include
medical payments by the household which are reimbursable by a
third party.

(#15) Self-employment deductions means all costs, ex-
cluding depreciation costs, necessary for the creation of any
income from self-employment.

(¥26) For households with self-employment income, annual
gross income means annual gross receipts minus self-employment
deductions.

(7)  "Elderly" means a person who is 60 years of age or
older.

8) “Disability" is as defined in 20 CFR 416.905 which
is the basic definition of digability for social security law
purposes. The department hereby adopts and incorporates by
reference 20 GEFR 416,005, as amended through October I, 1989,

MAR Notice Wo. 46-2-575 15-8/17/89



-1176-

Copies of 20 CFR 416,905, as amended through October 1, 1989,
are avallable from the Department of Social and Rehabilitation
Services, Economic Assigstance Division, P.O. Box 4210, Helena,
MT 59604-4210.

AUTH: Sec. 53-2-201 MCA
IMP: Sec, 53-2=201 MCA

46.13.302 ELIGIBILITY REQUIREMENTS FOR CERTAIN TYPES OF

INDIVIDUALS __AND _HOUSEHOLDS Subsections (1) through
(4) (a) remain the same. ‘

(5) Househeolds—in-Ravalli-ecountyy-selected-for-the-pitot
percentage--of--income-projecty~will -be-eligible--aecording-te
the - roles--apecific-to-thet-protect. Households deemed to be
within the service population of an Indlan™ tribe which
received direct funding from the department to run 1its own
program shall not be eligible for further LIEAP benefits from
the state within the current heating season.

{6) Current and future benefits may be denied any appli-
cant or rec;p{ént who, having been prioritized for weatheriza-
tion services as a Hi?h eXcess energy user, according to the
criteria set forth in ARM 46.14.301 and 40)], refuses, for
reasons within his control, enerqgy conservation services for
the weatherization assistance program (WAP).

AUTH: Sec. 53-2-201 MCA
IMP: Sec, 53-2-201 MCA

46.13,.303 TABLES OF GRQOSS RECEIPTS AND INCOME STANDARDS
Subsection (1) through (1) {a) remain the same.
(2) Income standards for all households:

Poverty 50 125 150
Family Size Guideline Percent Percent Percent
1 $ 55770 5,980 $ 24885 2,990 $ #y243 7,475 $ 85655 8,970
2 #3730 8,020 34865 4,010 94663 10,025 +iy595 12,030
3 95690 10,060 4v845 5,030 #idyd43 12,575  +4+535 15,090
4 1+y656 12,100 55825 6,050 +4¢563 15,125 375475 18,150
5 137610 14,140 65805 7,070 3¥y043 17,675 20445 21,210
6 155570 16,180 #5785 8,090 195463 20,225 23y355 24,270
7 175530 18,220 8y765 9,110 234043 22,775 265295 27,330
8 19y490 20,260 Sy245 10,130 245363 25,325 295236 30,390

Additional +y960 2,040 980
member add

|

,020 25480 2,550 27940 3,060

AUTH: Sec. 53-2-201 MCA
IMP: Sec. 53-2-201 MCA
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46.13.40]1 BENEFIT AWARD MATRICES Subsection (1) through
(1) (i) remain the same.

(2} The benefit award matrices which follow establish
the maximum benefit available to an eligible household for a
full winter heating season (Octcber thru April). The maximum
benefit varies by household income level, (100% if at or below
100% of OMB poverty, 75% if between 101% = 125% of OMB poverty
level) type of primary heating fuel and in certain cases by
vendor, the type of dwelling (single family unit, multi-family
unit, mobile home), and the number of bedrooms in a shelter or
rental unit. Applicants may claim no more bedrooms than
household members except that single elderly and handicapped
hougseholds whe-<een--demenstrate-—unmet-need are entitled to a
maximum-ef two bedrooms benefit degignation if the home con-
tains more than one bedroom. The maximum benefit also varies
by local contractor districts to account for climatic differ-
ences across the state.
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AUTH: Sec. 53-2-201 MCA
IMP: Sec. 53-~2-201 MCA

46.13,.502 SUPPLEMENTAL, ASSISTANCE Subsection (1) through
(1) (b) remain the same.

42}~ =-A~dimited--fund--witt-be-aveailable--from-whiek-suppie-
mental-grants-can- ke nade o -PF--households - --Applications -for
emergeney-funds-witi-be-requiredr

{a}--Reeipienta-of-PiP-suppremental-—grants —are-ineiigibie
to-receive~-other-hiBAP~suppiementat-assistancer

{b}~=PEP - —supplementalt - grantes--are--made - tirectly--to-—-the
utitity-and-arc-considered-to-be-a-houschoid-payments

{e}--PEP-pupplementel-~grants—will--be--made--to-~houschelds
experieneing-ioas-of--employmwent -or-yverifiable -mediexl-expennes
which-deead -teo-an--inabiléty-~to-meet--the -required--montirly--co-
payments

Subsections (2) (d) through (2) (e) remain the same in text
but will be renumbered as (2} (a) through (2) (b).

AUTH: Sec. 53-2~201 MCA
IMP: Sec. 53-2-201 MCA

4. Several modifications to the Low Income Energy As-
sistance Program (LIEAP) are being proposed to enable the pro-
gram to meet continuing high demand with decreasing resources
and to incorporate recommendations that will improve the effi-
ciency and or fairness of the program.

The proposed language to ARM 46.13.302(5) is necessary to
clarify federally mandated state practice. See 45 CFR 96.42(f).
Eligible households within the service area of a tribal orga-
nization which received block grant funds to run its own LIEAP
program will not be also eligible for the department's LIEAP
program. This remains true whether or not the tribal organiza-~
tion's funds have become dJdepleted prior to the end of the
winter heating season.

The change to ARM 46.13.302(6) gives leverage to Weatheri-
zation Program operators who occasionally are refused access
for frivolous reasons to a home that has been prioritized for
service due to high energy consumption., These LIEAP recipients
avail themselves of benefits intended for households who are
making the effort to conserve energy and rely less on federal
assistance.

The LIEAP rule frequently refers to elderly and or handi-
capped/disabled. To clarify the meaning of these references,
ARM 46.13.301 is proposed to be changed to include persons 60
years of age or older to define elderly. Additionally, 20 CFR
416.905 is incorporated by reference to define disability.

15-8/17/89 MAR Notice No. 46-2-575
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ARM 46.13.303 is being changed to include current poverty
standards.

ARM 46.13.401 is proposed to be modified to make automatic
the addition of a second bedroom for elderly and or handicapped
households if their home has more than one bedroom. A calcula-
tion for determining LIEAP benefits incorporates a considera-
tion of the size of the home. The number of bedrooms within
the home is the only reasonable common denominator for esti-
mating home size.

For the 1985-1986 program a restriction of no more bed-
rooms than household members was added to the rule to recognize
the ability of single individuals to clogse off unoccupied
rooms. Individuals living in homes with more bedrooms than
household members were also using a disproportionately greater
share of the LIEAP benefits than other recipients. Through
program analysis it has been established that those most ad-
versely affected are the elderly and handicapped. The elderly
and handicapped require more heat because they are usually
homebound and have poor blood circulation.

This rule was modified for the 1987-1988 program to in-
crease the benefit for elderly and handicapped who demonstrated
unmet need, This process is burdensome for the applicant and
detrimental to the efficiency of the program and is therefor
proposed to be made an automatic adjustment.

The benefit award matrix in ARM 46.13.401 is updated an-
nually to incorporate the fluctuations of fuel prices.

The Percentage of Income (PIP) Program has been discon-
tinued.

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0. Box 4210, Helena, Montana 59604-4210, or by fac-
simile machine (FAX) to (406) 444-1970, no later than September
14, 1989,

6. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and
conduct the hearing.

7. These rule changes will be effective October 1, 1989.

,~

A
: - i .
SR TN
lua @ Bole g -
DlrecQor, Social and Rehabilita-
tion Services

Certified to the Secretary of State August 7 , 1989.
MAR Notice No. 46-2-575 15-8/17/89
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STATE OF MONTANA
DEPARTMENT OF AGRICULTURE
BEFORE THE MONTANA AGRICULTURE DEVELOPMENT COUNCIL

In the matter of the adoption of ) NOTICE OF AN ADOPTION
new rules pertaining to the "Growth) OF RULES PERTAINING
Through Agriculture Program and the) TO THE ''GROWTH
transfer of ARM 8.121.103, ) THROUGH AGRICULTURE
8.121.201, 8.121.301, 8.121.401 ) PROGRAM" AND AMEND-
and the amendment of ARM 8.121,301 ) MENT OF ARM 8.121.301

TO: ALL INTERESTED PERSONS

1. On June 29, 1989, the Department published a notice
of proposed adoption and amendment of the above-stated rules
on page 810 of the 1989 Montana Administrative Register,
Issue No. 12.

2. The council adopted and amended the rules exactly
as proposed.
3. No written comments or testimony were received.

4. Rules I through V will be numbered 4.16,301 through
4.16.305; Rule VI through XI will be numbered 4.16.401
through 4.,16.406; transferred rule 8.121.103 will be
renumbered 4,16.103; 8.121.201 will be renumbered 4.16.201;
8.121.301 will be renumbered 4.16.601 and 8.121.401 will be
renumbered 4.16.701.

MONTANA DEPARTMENT OF AGRICULTURE

E M AMonsdtland)

E. M.  Bnortland, Director

Certified to the Secretary of State August 7, 1989

Montana Administrative Register 15-8/17/89



~1191-

STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF OCCUPATIONAL THERAPISTS

NOTICE OF AMENDMENT OF
8.35.402 DEFINITIONS,

In the matter of the amendment )
of rules pertaining to defini- )
tions, applications for limited ) 8.35.405 APPLICATIONS FOR
permit, pass-fail criteria, ) LIMITED PERMIT, 8.35.406
fees, unprofessional conduct, )  PASS-FAIL CRITERIA, 8.35.
and limited permits, and the ) 407 FEES, 8.35.408 UNPRO-
repeal of a rule pertaining to ) FESSIONAL CONDUCT, AND 8.
reciprocity ) 35.413 LIMITED PERMITS AND

) REPEAL OF 8.35.410

)  RECIPROCITY

TO: All Interested Persons:

1. On June 29, 1989, the Board of Occupational
Therapists published a notice of proposed amendment and
repeal of the above-stated rules at page 819, 1989 Montana
Administrative Register, issue number 12,

2. The Board amended and repealed the rules exactly as
proposed.

3. No comments or testimony were received,

BOARD OF OCCUPATIONAL THERAPISTS
DEBRA J. AMMONDSON, OTR/L
CHATRPERSON

e

BY: -/ .
MI;ZAEL I.. LETSON, DIRECTOR

DEPARTMENT OF COMMERCE

Certified to the Secretary of State, August 7, 1989,

15-8/17/89 Montana Administrative Register
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF OUTFITTERS

NOTICE OF AMERDMENT OF
8.39.504 LICENSURE--
APPROVED OPERATIONS PLAN,
8.39.701 CONDUCT--STANDARDS

In the matter of the amendment )
)}
)
)
) OF OUTFITTER AND PROFES-
)
)
)
)
)

of rules pertaining to out-
fitters and professional guides

SIONAL GUIDE, 8.39.702
CONDUCT--ADDITIONAL
REQUIRED OUTFITTER PRO-
CEDURES, AND 8.39.703
OUTFITTER RECORDS

TO: All Interested Persons:

1. On April 27, 1989, the Board of Outfitters published
a notice of public hearing on the proposed amendment of the
above-stated rules at page 460, 1989 Montana Administrative
Register, issue number 8.

2., The Board has adopted the rules exactly as proposed.

3. Sandra Cahill objected to the amendments, but gave no
substantive reasons.

4. No other comments or testimony were received.

BOARD OF OUTFITTERS
RON CURTISS, CHAIRMAN

wZll. ar'S

L L. LETSON, DIRECTOR
ARTMENT OF COMMERCE

Certified to the Secretary of State. August 7, 1989.

Montana Administrative Register 15-8/17 /89



-1193-

STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF FPIIARMACY

NOTICE OF AMENDMENT OF
B8.40.415 SUSPENSION OR
REVOCATION - GROSS IMMORAL-
ITY AND 8.40.1215
ADDITIONS, DELETIONS &
RESCIHEDULING OF DANGEROUS
DRUGS

In the matter of the amendment
of rules pertaining to suspen-
sion or revocation - gross

immorality and dangerous drugs

TO: All Interested Persons:

1. on June 153, 1989, the Board of Pharmacy published a
not ice of proposed amendment at page 703, Issue No. 11.

2. The Board amended 8.40.1215 exactly as proposed and
amended 8.40.415 as proposed but with the following changes:

"8.40,415 SUSPENSION OR REVOCATION - GROSS IMMORALITY

(1) will remain as proposed.

{a) KNOWINGLY engaging in any activity which violates
state and federal statutes and rules governing the practice of
pharmacy;

(b) KNOWINGLY dispensing an outdated or questionable
product;

(c¢)  KNOWINGLY dispensing a cheaper product and charging
for a more expensive product;

(d) KNOWINGLY charging for more dosage units than is
actually dispensed;

{e) KNOWINGLY altering prescriptions or other records
which the law reguires pharmacies and pharmacists to maintain;
(f) KNOWINGLY dispensing medication without proper

authorization;

{g) KNOWINGLY defrauding any persons or government
agency recelving pharmacy services;

th) and (i) will remain the same.

(3) KNOWINGLY buying, selling, purchasing or trading
any prescription drug samples or offering to sell, purchase
or trade drug samples. A "drug sample"”, as used herein, is
defined to mean a unit of a prescription drug which is not
intended to be sold and is intended to promote the sale of a
drug.”

Auth: Sec. 37-7-201, MCA: IMP, Sec. 37-7-311, MCA

3. All comments received have been thoroughly
considered. Those comments and the board's responses thereto
are as follows:

COMMENT: One comment was received from staff of the
Administrative Code Committee suggesting that the word
"knowingly" remain in the definition of gross immorality and
also be added to new subsection (j) of that rule.

RESPONSE: The Board concurred and the ¢hange has been made as
shown above.

15-8/17/89 Montana Administrative Register
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4. No other comments or testimony were received.
BOARD Or' PHARMACY
ANTHONY FRANCISCO, CHAIRMAN
<

w 7L

MYCHAEL L. LETSON, DIRECTOR
DEFARTMENT OF COMMERCE

Certified to the Secretary of State, August 7, 1989.

Montana Administrative Register 15~-8/17/89
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF VETERINARY MEDICINE

NOTICE OF AMENDMENT OF
8.64.504 ANNUAL RENEWAL OF
CERTIFICATE OF REGISTRA-

In the matter of the amendment )
of rules pertaining to annual )
renewal of certificate of regis- )
tration, and continuing educa-=- ) TION, B.64.505 CONTINUING
tion; repeal of a rule pertain- ) EDUCATION; REPEAL OF 8.64.
ing to conduct; and adoption of )} 507 IMMORAL, UNPROFESSION-
a new rule pertaining to unpro- ) AL, OR DISHONORABLE
fesslonal conduct ) CONDUCT; AND THE ADOPTION
}) OF NEW RULE I. (8.64.508)
) UNPROFESSIONAL CONDUCT

TO: All Interested Persons:

1. On June 29, 1989, the Board of Veterinary Medicine
publ ished a notice of proposed amendment, repeal and
adoption of the above-stated rules at page 823, 1989 Montana
Administrative Register, issue number 12.

2. The Board has amended, repealed and adopted the rules
exactly as proposed.

3., No comments or testimony were received,

BOARD OF VETERINARY MEDICINE
JAMES R. BROGGER, NDVM
PRESIDENT

BY:
MICH¥EL L., LET50N, DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, August 7, 1989,

15-8/17/89 Montana Administrative Register
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4. No other comments or testimony were received.

BOARD OF PHARMACY
ANTHONY FRANCISCO, CHAIRMAN

W TS T

MITHAEL L. LETSON, DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, August 7, 1989.

Montana Administrative Register 15-8/17/89
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STATE OF MONTARNA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF VETERINARY MEDICINE

NOTICE OF AMENDMENT OF
8.64.504 ANNUAL RENEWAL OF
CERTIFICATE OF REGISTRA~

In the matter of the amendment )
of rules pertaining to annual )
renewal of certificate of regis- )
tration, and continuing educa- ) TION, B.64,505 CONTINUING
tion; repeal of a rule pertain- ) EDUCATION; REPEAL OF B8.64.
ing to conduct; and adoption of ) 507 IMMORAL, UNPROFESSION-
a new rule pertaining to unpro- ) AL, OR DISHONORABLE
fessional conduct ) CONDUCT; AND THE ADOPTION
) OF NEW RULE I. (8.64.508)
) UNPROFESSTIONAL CONDUCT

TO: All Interested Persons:

1. On June 29, 1989, the Board of Veterinary Medicine
published a notice of proposed amendment, repeal and
adoption of the above-stated rules at page 823, 1989 Montana
Administrative Register, issue number 12.

2. The Board has amended, repealed and adopted the rules
exartly as proposed.

3. No comments or testimony were received.

BOARD OF VETERINARY MEDICINE
JAMES R. BROGGER, DVM
PRESIDENT

BY:
MIC}H/\&:L L. LETS0ON, DIRECTOR

DEPARTMENT OF COMMERCE

Certified to the Secretary of State, August 7, 1989,

15-8/17/89 Montana Administrative Register
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE MILK CONTROL BUREAU

In the matter of the proposed ) NOTICE OF AMENDMENT OF RULE
amendment of Rule 8.79.201(1) ) 8.79.201(1)(b)
(b) regarding trade practices )

) DOCKET #94-89

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT
(SECTION B81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED
PERSONS : '

1. On June 15, 1989, the Montana department of commerce
published notice of proposed adoption of rule 8.,79.201(1)(b)
regarding trade practices. Notice was published at page 708 of
the 1989 Montana Administrative Register, Issue No. 11, as MAR
Notice No. 8-79-26.

2. A hearing was held July 26, 1989, at 9:15 a.m. in the
Glacier Room, Lee Metcalf Bldg., 1520 East 6th Avenue, Helena,
Montana. Four persons appeared at the hearing to offer data,
views and arguments, three in favor of the proposed rule
change and one as an interested person. The bureau received
8ix written comments prior to the hearing and thirty-nine
additional comments at the hearing. Forty-two of the written
comments were in favor of the proposed action and three were
opposed.

3. After thoroughly considering al}l of the testimony and
comments, the department is adopting the rule exactly as
proposed.

4. The authority of the department to adopt the rule as
proposed is based on section 81-23-104, MCA, and implements
section 61-23-103 and 81-23-303, MCA.

5. Principal reasons for adoption were as follows:

a) The amendment would provide greater flexibility in
promoting dairy products.

b) It is in the public's interest to promote healthful
milk productg over less healthful products.

¢) Milk processors are now in the competitive beverage
business. To compete, processors must be able to promote milk
products in the same manner as competing products.

d) It is cost effective to provide for sampling of fluid
milk products to determine consumer acceptance prior to the
actual manufacture and marketing of the products.

e) No processor would be disadvantaged because each 1is
in a position to use sampling to its advantage. Opportunities
for product sales and promotion are equally available to all
processors.
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6. Principal reasons given against adoption of the
amendment were as follows:

a) It would create a mess for store owners.

b) It would create unnecessary jobs.

c¢)  Milk products are okay the way they are.

7. The principal reasons for denying the objections were
as follows:

a) The stores are free to decide on their own whether to
permit sampling of products and there is not compulsion for
them to follow the lead of their competitors in providing for
sampling of fluid milk products.

b} The extent of regulation of sampling fluid milk
products would be minimal and would not necessarily regquire
extra employees, because sampling programes can be tailored to
fit the needs of the store.

c} The quality of milk products is not sufficient reason
to deny competitive promoting and marketing techniques.

MONTANA DEPARTMENT OF COMMERCE

o (AL CE

j}[ﬁael Letson, Director

Certified to the Secretary'of State August 7, 1989.

15-8/17/89 Montana Administrative Register



-1198-

BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA
In the matter of the adoption ) NOTICE OF ADOPTION OF
of new rules for the New ) NEW RULES; AMENDMENTS OF
Horizons Program; amending ) 24.12.201 THROUGH
ARM 24.12,201 through ) 24.12.206, AND 24.12.208;
24.12.206, and 24.12.208; ) AND REPEAL OF ARM 24.12.
and repealing ARM 24.12.207. ) 207, DEALING WITH THE NEW
) HORIZONS PROGRAM FOR
) DISPLACED HOMEMAKERS.

TO: All Interested Persons:

1. On June 15, 1989, the Department of Labor and
Industry published a notice of proposed adoption of new rules
and amendments to ARM 24.12.201 through ARM 24.12.208, and the
repeal of ARM 24.12.207 dealing with the New Horizons Program
for Disabled Homemakers at pages 722 - 726 of the 1989
Montana Administrative Register, Issue No. 11.

2. The agency has adopted, amended and repealed the
rules as proposed.

3. No comments or testimony were received.

4. The authority of the agency to adopt, amend, and

repeal the proposed rules is based on section 39-7-603, MCA
and the rules implement sections 39-7-602 through 39-7-606,

>7¢¢u; & 2‘4&

Mario A. Micone, Commissioner
Department of Labor and
Industry

Certified to the Secretary of State on August 7, 1989.
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BEFORE THE DEPARTMENT OF SOCIAL
AND PREHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULES 46.10,304A and
46.10.308 PERTAINING TO THE
NETWORK PILOT PROGRAM IN
LEWIS AND CLARK COUNTY

In the matter of the
amendment of Rules
46.10,304A and 46.10.308
pertaining to the NETWORK
pilot program in Lewis and
Clark County

TO: All Interested Persons

1. On June 15, 1989, the Department of Social and Reha-
hilitation Services published notice of the proposed amendment
of Rules 46.10.304A and 46.10.308 pertaining to the NETWORK
pilot program in Lewis and Clark County at page 751 of the
1989 Montana Administrative Register, issue number 11.

2. The Department has amended ARM 46.10.308 as
proposed.
3. The Department has amended ARM 46,10.3042 as

proposed with the following changes:

46.10.304A UNEMPLOYED PARENT Subsections (1) through
(4) remalin as proposed.

(a) Both parents in a two-parent household selected for
the NETWORK pilot program in fewls and Clark County may be
required to participate ip that program, Failure to comply
writ DURING THE INTTIAL FIVE WEEKS OF THE PROGRAM MAY subject
the household to the sanctions in ARM 46.10.310.

Subsection (5) remains as proposed,

AUTH: Sec. 53-4-212 MCA
IMP: Sec. 53-4-201 and 53-4-231 MCA

4. The Department has thoroughly considered all commen-
tary received:

COMMENT: Should ARM 46.10.308(2) (a-c) be revised to indicate
that the appraisal interviews will be conducted by NETWORK
staff rather than WIN staff?

RESPONSE: No. This Rule applies to all WIN locations.
NETWORK is one component of the WIN program and as such is
encompassed in this provision. .
COMMENT: FReference is made to NETWORK as a mandatory program.
Should the Rule clarify that NETWORK is only mandatory for the
first five weeks?
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RESPONSE: Yes. The Rule will clarify that NETWORK may be man-
datory only during the first five weeks of participation.

tor, Socia
tion Services

Certified to the Secretary of State Augqust 7 , 1989.
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VOLUME MO, 43 OPINION NO. 24

ELECTIONS - Registration requirements of electors
nominating candidates for school trustee under
20-3-305(2);

SCHOOL BOARDS - Registration requirements of electors
nominating candidates for school trustee under
20-3-305(2);

MONTANA CODE ANNOTATED - Sections 13-1-101(6), 13-1-111,
20-3-305, 20-3-305(2), 20-20-301,

HELD: An elector nominating a candidate for a school
trustee position under section 20-3-305(2),
MCA, must be registered to vote at the time
the nominating petition is filed.

July 19, 1989

John C. McKeon

Phillips County Attorney
Phillips County Courthouse
Malta MT 59538

Dear Mr. McKeon:
You have requested my opinion on the following issue:

Must the electors nominating a candidate for a
school trustee position under section
20~3-305(2), MCA, be registered to vote at the
time the nominating petition is filed?

You explain in your request that the clerk of one of the
school districts in Phillips County received a petition
signed by five individuals nominating another individual
as a candidate for the board of trustees for that
district. The petition was filed more than 40 days
before the election, as required by section 20~3-305(2),
MCA, but one of the five individuals was not registered
as an elector on the date the petition was filed. You
note that although the nominator was not registered to
vote at the time of the nomination, he did in fact
register to vote before the election. The isgsue is
whether the unregistered nominator could be counted to
satisfy the requirements of section 20-3-305(2), MCA.

Section 20-3-305, MCA, states:
Candidate qualification and nomination.

{1) Except a5 provided in 20-3-338, any person
who is qualified to vote in a district under
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the provisions of 20-20-301 shall be eligible
for the office of trustee.

(2} Except as provided in 20-3-338, any five
electors qualified under the provisions of
20-20-301 = of  any  district, except a
first-class elementary district, may nominate
as many trustee candidates as there are
trustee positions subject to election at the
ensuing election. The name of each person
nominated for candidacy shall be submitted to
the clerk of the district not 1less than
40 days before the regular school election day
at which he is to be a candidate. If there
are different terms to be filled, the term for
which each candidate is nominated shall also
be indicated. [Emphasis supplied.]

Section 20-20-301, MCA, statesg, in pertinent part:

Qualifications of elector. An individual is
entitled to vote at school elections if he has
the gqualifications set forth in 13-1-111 and
Is a resident of the school district ....
[Emphasis supplied.]

In turn, section 13-1-111, MCA, provides, in pertinent
part:

Qualifications of voter, (1) No person may be

entitled to vote at elections unless he has
the following qualifications:

(a) He must be registered as reguired by law.

An elector is defined as "an individual qualified and

registered to vote under state law." § 13-1-10¢1(s6),
MCA. (Fmphasis added.)

The plain meaning of these statutes indicates that a
nominator must be registered before the filing of a
nominating petition. Section 20-3-305(2), MCA, states
that any five electors qualified under section
20-20-301, MCA, may nominate. Section 20-20-301, MCA,
states that an elector is entitled to vote if he meets

the qualifications of section 13-1-111, MCA. Section
13-1-111, MCA, in turn, states that a person must be
registered before he can vote. Read together, as

required, these statutes suggest no other conclusion.
The statutes Ao not speak in terms of eligibility to
register, but in terms of electors, who by definition
have already registered. One cannot be an elector under
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section 13-1-101(6), MCA, unless one 1is registered to
vote,

THEREFORE, IT TS MY OPINION:
An elector nominating a candidate for & school
trustee position under section 20-3-305(2), MCA,
must be registered to vote at the time the
nominating petition is filed.

Sincerely,

hﬂﬂﬂnu &Lduﬂ—

MARC RACICOT
Attorney General

Montana Administrative Register 15-8/17/89
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VOLUME NO. 43 OPINION NO. 25
HOUSING, BOARD OF - Certain records subject to public
disclosure; .

PRIVACY - Certain records held by Board of Housing

subject to public disclosure;

RIGHT TO KNOW - Certain records held by Board of Housing
subject to public disclosure;

MONTANA CODE ANNOTATED - Sections 2-15-1814, 15-30-303,
90-6-101 to 90-6-127;

MONTANA CONSTITUTION -~ Article II, sections 9, 10;
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen.
No. 64 (1988), 39 Op. Att'y Gen. No. 17 (1981), 38 Op.
Att'y Gen. No., 109 (1980), 38 Op. Att'y Gen. No. 1
(1979), 37 Op. Att'y Gen. No. 107 (1978).

HELD: The "Buyer's Affidavit and Certification™
submitted to the Board of Housing pursuant to
the Mortgage Credit Certificate Program is
subject to public disclosure.

July 20, 1989

David L, Jackson

Montana Board of Housing
203 North Ewing

Helena MT 359601-1300

Dear Mr. Jackson:

You have requested my opinion on behalf of the Montana
Board of Housing on the following question:

Does a mortgagor's right of privacy prohibit
public disclosure of documents contained in
the mortgagor's loan file which is maintained
by the Montana Board of Housing?

Your question arises because of the Mortgage Credit
Certificate (MCC) program, which is administered by the
Board of Housing (Board). The MCC program is available
to qualifying individuals who obtain a mortgage loan
(conventional, FHA, VA, or other) to purchase a home.
Persons who qualify under the program are entitled to
credit a portion of their mortgage loan against their
federal income taxes.

Application for membership in the MCC program regquires
the mortgaqor {borrower) to complete a "Buyer's
Affidavit and Certification” form, The form requires
personal fipancial information concerning the house

15-8/17/89% Montana Administrative Register
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being purchased and the borrower's annual household
income. This 1information is pertinent to the MCC
program because the requirements for membership include
limits on annual income and purchase price of the house.
Another requirement is that the borrower occupy the
house as his primary residence. Persons who complete
and sign the Buyer's Affidavit and Certification form
acknowledge that any material misstatements made by them
will subject them to federal criminal prosecution as
well as revocation of their MCC certificate.

Certain federal agencies have reason to believe that
some MCC members have not been complying with the
requirements of the program, and have requested copies
of the members' Buyer's Affidavit and Certification
forms in order to verify compliance or noncompliance.

Your duestion is whether the Buyer's Affidavit and
Certification forms constitute public information or
whether the members' individwal right of privacy
precludes disclosure of the documents.

Initially it should be noted that the Montana Board of
Housing is a state agency, with powers, functions and
duties established by statute. §§ 2-15-1814, 90-6-101
to 127, MCA. There are no express statutory provisions
that make any informatiorn obtained by the Board
confidential or otherwise immune from public access.
Therefore, the status of the documents in question must
be analyzed under Montana's right to know and privacy
provisions, Article 11, sections 9 and 10 of the Montana
Constitution,

Each HMontanan's "right to know" is guaranteed by Article
11, section 9 of the Montana Constitution, which states:

No person shall be deprived of the right to
examine documents or to observe the
deliberations of all public bodies or agencies
of state government and its subdivisions,
except in cases in which the demand of
individual privacy clearly exceeds the merits
of public disclosure,.

The right of individual privacy referred to in this
section is guaranteed by Article II, section 10 of the
Montana Constitution, which states:

The right of individual privacy is essential
to the well-being of a free society and shall
not be infringed without the showing of a
compelling state interest,
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Opinions of the Montana Supreme Court and the Montana
Attorney General have spoken of the need to reconcile
these two rights, The Constitution requires that a
potential conflict between the public's right to know
and an individual's right of privacy be resolved by
applying a balancing test. 42 Op. Att'y Gen. No. 64
(1988). The following balancing test for dealing with
these questions has been developed:

(1) [Dletermining whether a matter of
individual privacy is involved,

(2) determining the demands of that privacy
and the merits of publicly disc¢losing the
information at issue, and

(3) deciding whether the demand of individual
privacy clearly outweighs the demand of public
disclosure. Emphasis in original.]

42 Op. Att'y Gen. No. 64 (1988)., See also Missoulian v.
Board of Regents, 207 Mont. 513, 522, 527, 675 P.2d 962,
967, 970 R It is the duty of each agency, when
asked to disclose information, to apply these steps and
make an independent determination within the guidelines
of the law, subject to judicial review. 38 Op. Att'y
Gen, No, 109 at 375, 376 (1980). It is useful, however,
to examine legal precedent in determining and weighing
the merits of privacy or disclosure.

The Montana Supreme Court has spoken several times of a
person's subjective expectation of privacy and whether
society considers that expectation reasonable. Belth v,
Bennett, 44 St. Rptr. 1133, 740 P.2d 638, 642 (198777
Missoulian v. Board of Regents, 675 P.2d at 967-68;
Montana Human Rights Division v. City of Billings, 199
Mont. 434, 649 P.2d 1283, 1287 (1982). ~While there are
no set guidelines for the determination of whether a
matter of individual privacy is involved, Opinions of
the Attorney General have held that information which
reveals facts concerning personal aspects of the
individual's life necessarily involve individual
privacy. 42 Op. Att'y Gen. No. 64 (1988), 38 Op. Att'y
Gen. No. 1 at 1, 4 (1979). Information concerning
commercial matters may or may not constitute private
information, depending in part on the nature of the
information, 38 Op. Att'y Gen. No, 1 at 1 (1978).

The right of privacy is not easily defined with
precision. 37 Op. Att'y Gen., No. 107 at 460 (1978),.
The Supreme Court of Washington has utilized the privacy
standard of the Restatement (Second) of Torts § 652D at
383 (1977) in analyzing the individual right of privacy.
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Hearst Corporation v. Hoppe, 580 P.2d 246 (Wash. 1978).
The Restatement limits the disclosure of any private
matter that "would be highly offensive to a reasonable
person and ... is not of legitimate concern to the
public," Examples cited are "[slexuval relations ...
family quarrels, many unpleasant or disgraceful or
humiliating illnesses, most intimate personal letters,
most details of a man's life in his home, and some of
his past history that he would rather forget."
Restatement at 383; Hearst at 253. Cf., 37 op. Att'y
Gen. No. 107 at 460 (1978) (privacy protects facts about
an individual's attitudes, beliefs, behavior and other

personal aspects of that individual's 1life). An
individual's personal income has long been recognized as
a matter of personal privacy. See 26 U.S5.C., & 6103

{income ta» returns are confidential); § 15-30-303, MCA
{state income tax information is confidential);
Application of Nicholas, 458 N.Y.5.2d4 858, 859 (N.¥Y.
Supp. 1983) {New York has declared information
pertaining to personal income a matter of personal
pPrivacy).

The. Buyer's Affidavit and Certification contains the
purchase price of the residence and the borrower's
annual household income. In addressing the first step
of the test, it is my opinion that the purchase price of
the house presents minimal if any privacy demands. This
information is readily available as public information
on "property record cards" maintained by the Department
of Revenue for purposes of tax appraisals. 39 Op. Att'y
Gen. No. 17 at 62 (1981). On the other hand, I conclude
that a statement of the borrower's annual household
income is a matter of individual privacy. When the
borrower submits the financial information to the Board,
he has an expectation that the information will be used
by the administering agency for purposes of the MCC
program, but that it will not be disclosed to the
general public.

The next step of the test is to determine the
comparative demands of individual privacy and the merits
of public disclosure. Although information pertaining
to personal income is a matter of individual privacy,
that privacy interest is necessarily diminished when the
individual submits the information to the Board of
Housing for the MCC program. The Board of Housing
requires the financial information in order to determine
eligibility to participate in the program. Once an MCC
certificate is issued, the information serves to
document +the decision of the Board, and since the
borrower is required to comply with the requirements of
the program on a continuous basis, the information also
serves as a basis for confirming compliance. Thus, upon
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submission to the Board, the information is integrated
into a governmental function that directly benefits the
borrower, and his objective expectation of privacy is
thereby reduced.

In comparison, the public has a substantial interest in
verifying continued compliance of MCC participants,
since the program involves the public treasury. Public
disclosure is an added safegquard to assure that the
Board administers the MCC program properly and that
participants comply with the program's reguirements.

In addressing the third step of the three-part test, the
general rule is that government records must be open to
the public, with the burden placed upon the custodian of
the records to affirmatively show that the demands of
individual privacy clearly outweigh the merits of public
disclosure. 37 0Op. Att'y Gen. No. 107 at 4 (1978}). I
conclude that the demands of individual privacy do not
outweigh the merits of public disclosure of the Buyer's
Affidavit and Certification,

THEREFORE, IT 1S MY QOPINION:
The "Buyer's Affidavit and Certification” submitted
to the Board of Housing pursuant to the Mortgage
Credit Certificate Program is subject to public
disclosure.

Sincerely,

MARC RACICOT
Attorney General
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VOLUME NO, 43 OPINION NO. Z6

CITIES AND TOWNS - Relationship of county subdivision
review authority and extraterritorial plat review power
of municipality;

COUNTIES - Relationship of county subdivision review
authority and extraterritorial plat review power of
municipality;

COUNTY GOVERNMENT ~ Relationship of county subdivision
review authority and extraterritorial plat review power
of municipality;

LAND USE - Relationship of county subdivision review
authority and extraterritorial plat review power of
municipality;

LOCAL GOVERNMENT - Relationship of county subdivision
review authority and extraterritorial plat review power
of municipality;

SUBDIVISION AND PLATTING ACT - Relationship of county
subdivision review authority and extraterritorial plat
review power of municipality;

MONTANA CODE ANNOTATED -~ Sections 7-1-4111, 7-3-4444,
76-2-310 to 311, 76-2-312, 76-3-101 to 76-3-614,
76-3-601.

HELD: The board of county commissioners has final
authority to approve subdivisions that are
within the three-mile area immediately outside
the corporate limits of the city when the city
has a commission-manager form of government.

July 20, 1989

Mike Salvagni

Gallatin County Attorney
Law and Justice Center
615 South 16th Street
Bozeman MT 59715

Bruce Becker

Bozeman City Attorney
P.O. Box 640

Bozeman MT 59715-0640

Gentlemen:

You have requested my opinion on a question which I have
phrased as follows:

Does the board of county commissioners or the
city commission, pursuant to section 7-3-4444,
MCA, have final authority to approve
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subdivisions that are within the three-mile
area immediately outside the corporate limits
of the city when it has a commission-manager
form of government?

I understand that, in your situation, the governing
bodies of both Gallatin County and the city of Bozeman
have adopted the same city/county subdivision
regqulations which cover, inter alja, the three-mile area
immediately outside the corporate limits of the city.
Bozeman is a first-class city, as defined in section
7-1-4111, MCA, and has the commission-manager form of
local government.

The statutory provisions which generally define a
municipality's authority to regulate subdivisions beyond
its corporate limits are sections 76~2-310 and 76-~2-311,
MCA. However, section 76-2-312, MCA, excludes a city
having a commission-manager form of government from the
provisions of sections 76-2-310 and 76-2-311, MCA. As a
result, your gquestion can be answered by referring to
the Montana Subdivision and Platting Act, §§ 76-3-101 to
614, MCA.

The Subdivision and Platting Act specifically addresses
the issue of municipal extraterritorial authority in
sections 76-3-601(2) and (3), MCA:

(2) (a) When the proposed subdivision lies
within the boundaries of an incorporated city
or town, the preliminary plat shall be
submitted to and approved by the city or town
governing body.

(b) When the proposed subdivision is situated
entirely in an unincorporated area, the
preliminary plat shall be submitted to and
approved by the governing body of the county.
However, if the proposed subdivision lies
within 1 mile of a third-class city or town or
within 2 miles of a second-class city or
within 3 miles of a first-class city, the
county governing body shall submit the
preliminary plat to the city or town governing
body or its designated agent for review and
comment .

(c) If the proposed subdivision lies partly
within an incorporated city or town, the
proposed plat thereof must be submitted to and
approved by both the city or town and the
county governing bodies.
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VOLUME NO. 43 OPINION NO. 26

CITIES AND TOWNS - Relationship of county subdivision
review authority and extraterritorial plat review power
of municipality;

COUNTIES - Relationship of county subdivision review
authority and extraterritorial plat review power of
municipality;

COUNTY GOVERNMENT - Relationship of county subdivision
review authority and extraterritorial plat review power
of municipality;

LAND USE ~ Relationship of county subdivision review
authority and extraterritorial plat review power of
municipality;

LOCAL GOVERNMENT - Relationship of c¢ounty subdivision
review authority and extraterritorial plat review power
of municipality;

SUBDIVISION AND PLATTING ACT - Relationship of county
subdivision review authority and extraterritorial plat
review power of municipality;

MONTANA CODE ANNOTATED -~ Sections 7-1-4111, 7-3-4444,
76-2-310 to 311, 76-2-312, 76-3-101 to 76-3-614,
76-3-601.

HELD: The board of county commissioners has final
authority to approve subdivisions that are
within the three-mile area immediately outside
the corporate limits of the city when the city
has a commission-manager form of government.

July 20, 1989

Mike Salvagni

Gallatin County Attorney
Law and Justice Center
615 South 1l6th Street
Bozeman MT 59715

Bruce Becker

Bozeman City Attorney
P.0O. Box 640

Bozeman MT 59715-0640

Gentlemen:

You have requested my opinion on a question which I have
phrased as follows:

Does the board of county commissioners or the
city commission, pursuant to section 7-3-4444,
MCA, have final authority to approve

Montana Administrative Register 15-8/17/89



-1210-

subdivisions that are within the three-mile
area immediately outside the corporate limits
of the city when it has a commission-manager
form of government?

I understand that, in your situation, the governing
bodies of both Gallatin County and the city of Bozeman
have adopted the same city/county subdivision
regulations which cover, inter alia, the three-~mile area
immediately outside the corporate limits of the city.
Bozeman is a first-class city, as defined in section
7-1-4111, MCA, and has the commission-manager form of
local government,

The statutory provisions which generally define a
municipality's authority to regulate subdivisions beyond
its corporate limits are sections 76-~2-310 and 76-2-311,
MCA. However, section 76~-2-312, MCA, excludes a city
having a commission-manager form of government from the
provisions of sections 76~2-310 and 76-2-311, MCA. As a
result, your gquestion can be answered by referring to
the Montana Subdivision and Platting Act, §§ 76-3-101 to
614, MCA.

The Subdivision and Platting Act specifically addresses
the issue of municipal extraterritorial authority in
sections 76-3-601(2) and (3), MCA:

(2) (a) When the proposed subdivision lies
within the boundaries of an incorporated city
or town, the preliminary plat shall be
submitted to and approved by the city or town
governing body.

{b) When the proposed subdivision is situated
entirely in an unincorporated area, the
preliminary plat shall be submitted to and
approved by the governing body of the county.
However, if the proposed subdivision lies
within 1 mile of a third-class city or town or
within 2 miles of a second-class city or
within 3 miles of a first-class city, the
county governing body shall submit the
preliminary plat to the city or town governing
body or its designated agent for review and
comment .

(c) If the proposed subdivision lies partly
within an incorporated city or town, the
proposed plat thereof must be submitted to and
approved by both the city or town and the
county governing bodies.
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B

(3) This section and 76-3-604, 76-3-605, and
76-3-608 through 76-3-610 do not 1limit the
authority of certain municipalities to
regulate subdivisions beyond their corporate
limits pursuant to 7-3-4444,

Section 76-3-601, MCA, thus limits the extraterritorial
role of municipalities over subdivisions to "review and
comment™ concerning the preliminary plat except as
permitted by section 7-3-4444, MCA.

Section 7-3-4444, MCA, applies only to commission-
manager municipal governments and reads:

(1) The director of public service shall be
the supervisor of plats of the municipality.
He shall see that the regulations governing
the platting of all lands require all streets
and alleys to be of proper width and to be
coterminous with the adjoining streets and
alleys and that all other regulations are
conformed with. Whenever he shall deem it
expedient to plat any portion of the territory
within the corporate limits in which the
necessary or convenient streets and alleys
have not already been accepted by the
municipality so as to become public streets or
alleys or when any person plats any land
within the corporate limits or within 3 miles
thereof, the supervisor of plats shall, if
such plats are in accordance with the
regulations prescribed therefor, endorse his
written approval thereon.

{2) No plat subdividing lands within the
corporate 1limits or within 3 miles thereof
shall be entitled to record in the recorder's
office of the county without such written
approval so endorsed thereon.

This provision grants to the city director of public
service authority to review and approve all plats for
subdivisions located within three miles of the city's
corporate limits. However, such review is limited to
ensuring that the involved plat complies with all the
requirements generally conditioning the filing of any
plat. This construction not only gives effect to the
restriction on municipal extraterritorial authority over
subdivisions under the Subdivision and Platting Act but
also recognizes the largely ministerial power of the
director of public service under section 7-3-4444, MCA,
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to review plats only with respect to their technical
adequacy. See In re Estate of Wilhelm, 45 St. Rptr.
1468, 1474, 760 P.2d4 718, 723 (1988}. Section 7-3-4444,
MCA, accordingly does not authorize a municipality to
engage in plenary subdivision review or to deny filing
because of noncompliance with its subdivision
requlations.

The city has suggested that Gallatin County has not
taken the necessary steps to exert its subdivision

authority. Its suggestion, however, ignores the
county's adoption of subdivision regulations for the
area in Qquestion. I need not resolve the question of

whether the county has adopted a master plan since, even
if the county has not, enforceable subdivision
regulations do exist. .

THEREFORE, IT IS MY OPINION:

The board of county commissioners has final
authority to approve subdivisions that are within
the three-mile area immediately outside the
corporate limits of the city when the city has a
commission-manager form of government.

Sincerely,

Toane Qﬁu'ug

MARC RACICOT
Attorney General
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VOLUME NO. 43 OPINION NO. 27

CRIMINAL LAW AND PROCENDURE -~ Conduct of criminal trials
on Sundays;

COURTS ~ Conduct of criminal trials on Sundays;

JUDGES - Conduct of criminal trials on Sundays;

MONTANA CODE ANNOTATED - Sections 1-1-202(4),
1-1-216(1) (a), 3-1-302, 3-1-302(1), 46~1-201(6).

HEILD: Montana law does not permit criminal trials to
be conducted on Sundays except to conclude a
trial already initiated as specified in
section 3-1-302, MCA.

July 24, 1989

Jim Nugent

City Attorney

201 West Spruce
Missoula MT 59802-4297

Dear Mr. Nugent:
You have requested my opinion on the following question:

Does Montana law permit criminal trials to be
conducted on Sundays?

Your question is clearly answered by Montana's statutory
law. Section 3-1-302, MCA, states in 1its entirety:

3-1-302. Nonijudicial day. (1} No court may
be open nor may any judicial business be
transacted on legal holidavs, as provided for
In1-1T=216, and on a day appointed by the
president of the United States or by the
governor of this state for a public fast,
thanksgiving, or holiday, except for the
following purposes:

(a) to give, upon its request, instructions to
a jury when deliberating on its verdict;

(b) to receive a verdict or discharge a jury;
{c) for the exercise of the powers of a

magistrate in a criminal action or in a
proceeding of a criminal nature.
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(2} Injunctions, writs of prohibition, and
habeas corpus may be issued and served on any
day. [Emphasis supplied.]

Although subsection (1)} (c) at first glance suggests that
magistrates might be permitted to c¢onduct criminal
trials on nonjudicial days, section 1-1-202(4), MCA,
read together with section 46-1-201(6), MCA, limits the
powers of magistrates to the issuance of arrest
warrants.

Section 1-1-216(1) (a), MCA, entitled "Legal holidays and
business days" states, in pertinent part:

(1) The following are legal holidays in the
state of Montana:

{a) Each Sunday[.] [Emphasis supplied.]

There is no doubt that the conduct of a trial is the
essence of "judicial business," as that phrase is used
in section 3-1-302(1), MCA. See State v. Lambert, 167
Mont. 406, 538 P.2d 1351 (1975}).

THEREFQRE, IT IS MY OPINION:

Mcntana law does not permit criminal trials to be
conducted on Sundays except to conclude a trial
already initiated as specified in section 3-1-302,
MCA.,

Sincerely,

Mane Qﬂ.uug‘

MARC RACICOT
Attorney General
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VOLUME NO. 43 OPINION NO. 28

COUNTIES - Authority to compromise unpaid, delinquent
property taxes;

COUNTY COMMISSIONERS - Authority to compromise unpaid,
delinquent property taxes;

COUNTY GOVERNMENT - Authority to compromise unpaid,
delinquent property taxes;

TAXATION AND REVENUE - Authority of county commissioners
to compromise unpaid, delinguent property taxes;

MONTANA CODE ANNOTATED - Sections 15-1-402(1) and (2),
15-1-406(1) and (3), 15-2-301(1) and (5), 15-2-303,
15-2-306, 15-2-307, 15-2-310, 15-7-102(3) and (6),
15-8-115(1), 15-15-102, 15-16-601(1) (a);

REVISED CODES OF MONTANA, 1947 - Section B4-4176;
REVISED CODES OF MONTANA, 1935 - Section 2222;

REVISED CODES OF MONTANA, 1921 - Section 2222;

OPINIONS OF THE ATTORNEY GENERAL - 25 Op. Att'y Gen.
No. 29 (1953).

HELD: 1. Section 15-16-601, MCA, does not authorize
county commissioners to compromise unpaid,
delinquent property taxes.

2. County commissioners do not possess inherent
authority to compromise unpaid, delinquent
property taxes.

July 25, 1989

Russell R. Andrews
Teton County Attorney
Teton County Courthouse
Choteau MT 59422

Dear Mr. Andrews:

You have requested my opinion concerning the following
questions which I have phrased as follows:

1. Does section 15-16-601, MCA, authorize
county commissioners to compromise
unpaid, delinguent property taxes?

2. Do county commissioners possess inherent
authority to compromise unpaid,
delinquent property taxes?

Your letter indicates that the foregoing questions have
arisen in the context of a taxpayer's dispute over the
valuation of his property by the Industrial Property
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Bureau of the Department of Revenue for the vyears
1985-87, Property taxes due from this interval are
delinquent and unpaid. Apparently, the valuation was
significantly reduced in 1988. The taxpayer has paid
the first half of the 1988 taxes and has proposed a
compromise regarding the accrued delinquent property

taxes. Under the proposed settlement, the taxpayer
would agree to pay the delinquent property taxes in the
amounts actually assessed. The board of county

commissioners would agree to order a refund, pursuant to
section 15-16-601, MCA, of the difference between the
1988 assessment and the actual assessment in each of the
years in which taxes are delingquent.

Section 15-16-601(1) (a), MCA, provides:

(1) (a) Any taxes, interest, penalties, or
costs paid more than once or erroneously or
illegally collected or any amount of tax paid
for which a taxpayer is entitled to a refund
under 15-16-612 or 15-16-613 or any part or
portion of taxes paid which were mistakenly
computed on goverhment bonus or subsidy
received by the taxpayer may, by order of the
board of county commissioners, be refunded by
the county treasurer. Whenever any payment
has been made to the state treasurer as
provided in 15-1-504 and it afterwards appears
to the satisfaction of the board of county
commissioners that a portion of the money so
paid should be refunded as herein provided,
the board of county commissioners may refund
the portion of the taxes, interest, penalties,
and costs so paid to the state treasurer, and
upon the rendering of the report required by
15-1-505 the county clerk and recorder shall
certify to the state auditor, in such form as
the state auditor may prescribe, all amounts
so refunded. In the next settlement of the
county treasurer with the state, the state
auditor shall give the county treasurer credit
for the state's portion of the amounts so
refunded.

The foregoing statutory provision has previously been
codified in substantially similar form. See § 84-4176,

R.C.M. 1947; § 2222, R.C.M. 1935; § 2222, R.C.M. 1921,

The Supreme Court of Montana has had occasion to
construe the predecessor of the foregoing statutory
provigion in a case involving facts remarkably similar
to those described herein. See Yellowstone Packing &
Provision Co. v. Hays, 83 Mont., I, 268 P. 555 928).
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The taxpayer therein claimed that his property had been
"assessed at a higher valuation than other like property
in the vicinity." Id, at 556. The board of county
commissioners agreed to a compromise acceptance of a
substantially lesser amount than the amount actually
delinquent. The court held as follows:

The language employed in the statute appears
to be plain and without any ambiguity;
therefore it must be construed and applied in
accordance with its apparent meaning. It
speaks for itself, and by it the board of
county commissioners of a county is permitted
to refund only such taxes as have been "paid
more than once, or erroneously or 1llegally
collected."” It should be manifest that the
board is not empowered to remit taxes which
have not been paid, and that no attempt was
thereby made to <c¢lothe the board with
authority to compromise delinquent taxes.

1d. at 556. (Emphasis supplied.) The Yellowstone
Packing & Provision Co., decision formed the basis for a
subsequent Attorney General's Opinion. See 25 Op. Att'y
Gen. No. 29 at 49 (1953). The issue there was whether a
board of county commissioners had authority to remit
payment of penalties and interest in cases of hardship.
The opinion guoted the familjar rule that such boards
are limited to the exercise of powers specifically
provided by law. It concluded that the predecessor of
section 15-16-601, MCA, constituted the sole source of
authority authorizing remission of taxes and associated
penalties and interest. Applying Yellowstone Packing &
Provisjon Co., the opinion held that the authority
conferred by this statute did not include the power to
remit interest and penalties simply in the interest of
providing relief to delinquent taxpayers.

The foreqgoing discussion dictates the proper resolution
of your first question. My research does not disclose
any subsequent legislation or fjudicial decision which
would alter the conclusion reached in the Yellowstone
Packing & Provision Co. decision and the previous
Attorney General's Opinion. Therefore, I conclude that
section 15-16-~601, MCA, does not confer upon boards of
county commissioners the authority to compromise unpaid,
delinquent property taxes.

Your second gquestion raises the issue of whether county
commissioners possess inherent authority to compromise
an unpaid, delinguent tax liability. I conclude that
such authority would be inconsistent with the judicial
and legislative preference for the resolution of
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property tax disputes by means of the administrative
structure specifically created for that purpose. A
brief review of the remedial provisions of Montana law
for relief of improper assessment of property taxes
provides the proper context,

Section 15-7-102(3), MCA, provides a property owner with
the right to a hearing before the Department of Revenue
when aggrieved by its classification or appraisal of his
land or improvements. An aggrieved taxpayer may then
appeal to the county tax appeal board. § 15-7-102(6),
MCA. Section 15-15-102, MCA, also permits a taxpayer to
proceed directly to the county tax appeal board:

No reduction may be made in the valuation of
property unless the party affected or his
agent makes and files with the county tax
appeal board on or before the first Monday in
June or 15 days after receiving a notice of
classification and appraisal from the
department of revenue, whichever is later, a
written application therefor. The application
shall state the post-office address of the
applicant, shall specifically describe the
property involved, and shall state the facts
upon which it is claimed such reduction should
be made.

The county tax appeal board is thus often "the first
jurisdictional level for considering protests by

taxpayers to assessments, classifications, or
appraisals," Department of Revenue v. Countryside

village, 205 Mont. 51, 667 P,2d 936, 942 (1983). These
boards are vested with authority to "change any
assessment or fix the assessment at some other level."
§ 15-15-101(3), MCA. An adverse decision may be
appealed to the state tax appeal board. § 15-2-301(1),
MCA. The state board may "affirm, reverse, or modify"
decisions of the county tax appeal board and may order
the refund of taxes paid under protest. §§ 15-2-301(5),
15-2-306, MCA. Decisions of the state board are subject
to judicial review. § 15-2-303, MCA. During the
pendency of the administrative process, the taxpayer is
required to pay under protest the disputed portion of
the taxes prior to delinquency. § 15-1-402(1), MCA,
After exhaustion of the administrative process, a
taxpayer may bring an action in district court to
recover taxes paid under protest. § 15-1-402{2), MCA.

Montana law also provides direct judicial remedies.
Sections 15-2-307 and 15-1-406, MCA, provide that in
lieu of the administrative process, a taxpayer may bring
a declaratery judgment action to challenge the legality

15-8/17/89 Montana Administrative Register



-1219-

of, respectively, the method of assegsment used or the
imposition of the tax. Taxes arising under the
challenged assessment procedure or tax must be paid when
due as a condition of maintaining either action.
§§ 15-2-310, 15-1-406(3), MCA,

As the foregoing discussion indicates, Montana has very
detailed and carefully crafted statutory procedures
providing relief from excessive or improper assessment,
The role of the county commissioners in these procedures
is limited:

Montana's 1972 Constitution provides: "The
legislature shall provide independent appeal
procedures for taxpayer grievances about
appraisals, assessments, equalization and
taxes. The legislature shall include a review
procedure at the local government unit level."”
Art. VITI, § 7. Pursuant to this
constitutional mandate, the Montana
Legislature determined that the County Tax
Appeal Board (Local Board) would be the review
procedure at the local government unit level.

Butte Country Club v. Dept. of Revenue, 186 Mont. 424,
608 P.,2d4 111, 115 (1980). Absent unlawful activity
supportive of a declaratory Jjudgment action under
section 15-2-307 or 15-1-406, MCA, the administrative
remedy is exclusive.

This Court has determined that as a condition
precedent to the reduction of the valuation of
property, the taxpayer must appeal at the
local level. See Barrett v. Shannon (1897),
19 Mont. 397, 399-400, 48 P. 746. Further,
this Court has determined that except in cases
where fraud or the adoption of a fundamentally
wrong principle of assessment is shown, an
appeal to the [county tax appeal board] is the
exclusive remedy granted the taxpayer. Keller
v. Department of Revenue (1979), _  Mont.
~ , 587 p.2d 736, 36 St. Rptr. 1253; Larson
V. State (1975), 166 Mont. 449, 534 p.2d 854.

Butte Country Club v. Dept. of Revenue, supra, 608 P.2d
at 116; accord Boehm v, Nelson, 44 St. Rptr. 2147, 747
P.24 213, 216 (1987). The limited authority to order
refunds conferred upon county commissioners by section
15-16-601, MCA, is clearly subordinate to the role of
the administrative agencies provided in the protest
procedure set forth in section 15-1-402, MCA.
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Clearly, § 15-16-601, MCA, was not meant to be
used in lieu of the 15-1-402, MCA requirements
of paying under protest, but when the recourse
of § 15-1-402, MCA is not available [e.g.,
where the taxpayer is unaware that his taxes
were incorrect at the time he paid them}, a
taxpayer can obtain a refund under
§ 15-16-601, MCA.

Department of Revenue v. Jarrett, 216 Mont. 189, 700
P.2d 985, 988 (19851. As a final matter, it is the
obligation of +the Department of Revenue to defend
disputed assessments in actions before the
administrative boards and in court. § 15-8-115(1), MCA,

The conclusion that county commissioners possess
inherent authority to compromise delinquent property
taxes is clearly inconsistent with the roles of the
Department of Revenue and the administrative structure
discugssed above. An obvious implication of such
authority would be the opportunity for an aggrieved
taxpayer to circumvent the exclusive roles of the
department and the administrative boards in
controversies involving valuation and assessments.

THEREFORE, IT IS MY OPINION:

1. Section 15-16-601, MCA, does not authorize
county commissioners to c¢ompromise unpaid,
delinquent property taxes.

2, County commissioners do not possess inherent
authority to compromise unpaid, delinguent
property taxes.

Sincerely,

Mere, Qau«.&-

MARC RACICOT
Attorney General
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only In regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a leglslative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address
is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) 1is a
looseleaf compllation by department of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Ma tter

Statute
Number and
Department

1. Consult ARM topical 1index.
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which list MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in  the ARM. The ARM is updated through
June 30, 1989. This table includes those rules adopted
during the period July 1, 1989 through September 30, 1989 and
any proposed rule action that is pending during the past 6
month period. (A notice of adoption must be published within
6 montha of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue
of the Montana Administrative Register (MAR).

To bhe current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through June 30, 1989,
this table and the table of contents of this issue of the
MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1989 Montana Administrative Register.
ADMINISTRATION, Department of, Title 2

(Teachers'! Retirement Board)

I-VII and other rules - Crediting Military Service -~
Payment of Benefits at bDeath - Payment of Child's
Benefit - Bonuses as Compensation - Correcting

Errors on Wages Not Reported, p. 800

AGRICULTURE, Department of, Title 4

(Montana Agriculture Development Council)

I-XITI and other rules - Growth Through Agriculture
Program, p. 810

4.5.203 Designation of Noxious Weeds, p. 628, 899

4.12.3011 Regulation of Noxious Weed Seeds, p. 248, 394

4.15.101 and other rule - Fees -~ Agriculture Debt
Mediation Scheduling and Agreement Procedures,
p. 807

COMMERCE, Department of, Title 8

(Board of Athletics)

8.8.2803 and other rules - Prohibitions - Boxing
Contestants - Physician Requirements - Weights
and Classes ~ Scoring - Down - Equipment - Judges
= Inspectors - Appeals - Appeal of Decisions of
officials, p. 630, 967
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(Board of
8.16.101

(Board of
8.20,401

(Board of
8.22.501

(Board of
8,24.403

(Board of
8.28.418

{Board of
8.35.402

(Board of
8.36.404
(Board of
8.39.504

(Board of
8.40.415

(Board of
8.42.601

8.42.702
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Dentistry)
and other rules - Board Organization -
Examinations =~ Allowable Functions - Minimum
Qualifying Standards - Minimum Monitoring
Standards - PFacility Standards -~ Reporting
Adverse Occurrences - Fees - Oral Interview -

Applications - Mandatory CPR, p. 942

Hearing Ald Dispensers)
and other rules - Traineeship Regquirements and
Standards - Fees - Notification of Address Change
- Record Retention +~ Code of Ethics -
Disciplinary Actions - Fines - Hearings - Minimum
Testing and Recording Procedures, p. 694

Horse Racing)
and other rules - Definitions - Parimutuel
Exercise Persons - Jockeys ~ Pony Persons -
Trainers -~ Veterinarians -~ General Requirements -
Medication, p. 635, 968

Landscape Architects)

and other rules - Applications - Seals -
Examinations - Reciprocity - Suspensions and
Revocations - Complaint Process - Disciplinary

Actions - Fines, p. 698
Medical Examiners)
and other rule - Annual Registration and Fees -
Fee Schedule, p. 172, 395
Occupational Therapists)
and other rules - Definitions - Applications for

Limited Permit =~ Pass~Fail Criteria - Fees -
Unprofessional Conduct - Limited Permits -
Reciprocity, p. 819

Optometrists)
Examinations, p. 1947, 318

outfitters) .
and other rules - Licensure -~  Approved
Operations Plan - Conduct -- Standards of
outfitter and Professional Guide - Conduct --

Additional Required oOutfitter Procedures -
Outfitter Records, p. 460

Pharmacy)
and other rule - Suspension or Revocation - Gross
Immorality and Dangerous Drugs, p. 703

Physical Therapy Examiners)
and other rules - Unprofessional Conduct -
Disciplinary Actions, p. 174, 833
and other rules - Reported Violations, p. 463,
833

(Polygraph Examiners)

8.47.404
8.47.404

(Board of
8.56.409

15-8/17/89

License Renewal - Date - Continuing Education,
p. 1, 474
License Renewal ~ Date, p. 465, 972
Radiologic Technologists)
Fees Schedule, p. 430, 753
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B8.56.602 and other rules - Permit Applications - Course
Requirements - Permit Examinations - Temporary
Permits - Permit Restrictions, p. 949

(Board of Realty Regulation)

8.58.411 Fee Schedule, p. 432, 754

8.58.412 Inactive Licenses - Reactivation of Licenses -~
Continuing Education, p. 467
8.58.606 Licensure - Course of Education, p. 179, 475

(Board of Social Work Examiners and Professional Counselors)

8.61.1201 Licensure Requirements, p. 1866, 319

8.61.1601 and other rules - Hours, Credits and Carry Over -
Fee Schedule - Ethical Standards, p. 434, 755

8.61.1601 Hours, Credits and Carry Over, p. 2469, 320

(Board of Speech Pathologists and Audiologists)

8.62.504 Nonallowable Functions of Aides, p. 645

(Board of Veterinary Medicine)

I Advisory Committee, p. 952

8.64.504 and other rules - Annual Renewal of Certificate
of Registration - Continuing Education - cConduct
~ Unprofessional Conduct, p. 823

(Building Codes Bureau)

8.70.101 and other rules ~ Incorporation by Reference of
Codes - Standards - Fees - National Standard for
Park Trailers, p. 2611, 476

(Milk Control Bureau)

8.,79.201 Regulation of Unfair Trade Practices, p. 708

8.79.301 Licensee Assessments, p. 250, 396

(Financial Division)

8.80.102 Banks + Direct Leasing of Personal Property,
p. 470

(Board of Milk Control)
8.86.301 Clase I Resale Pricing Formula, p. 710

8.86.504 and other rule - Quota Plans, p. 501, 973

(Local Government Assistance Division)

I Administration of the 1989 Federal Community
Development Block Grant (CDBG) Program, p. 718,
974

I Administration of the 1989 Federal Community

Development Block Grant (CDBG) Program, p. 647
(Board of Investments)
I-XVI1I Economic Development Bond Program -~ Investments
By the Montana Board of Investments, p. 252, 659
8.97.1502 Interest Rate Reduction for Loans Funded from the
Coal Tax Trust, p. 472, 977
(Board of Housing)
8.111,305 and other rule - Qualified Lending Institutions -
Qualified Loan Servicers Guidelines, p. 2625, 266
8.111.305 Qualified Lending Institutions, p. 504, 978
(Montana State Lottery Commission)
8.127.101 and other rule - Organizational Rule - Retailer
Commissions, p. 954
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EDUCATION, Title 10

(Superintendent of Public Instruction)

I-VII Tratfic Education, p. 2074A, 438

10.13.301 and other rules - Program Standards and Course
Requirements for Traffic Education, p. 2537, 438

(Board of Public Education)

I-CLXXXVI and other rules - Accreditation, p. 2075, 2271,
342

10.57.301 and other rules - Endorsement Information - Class
2 Teaching Certification, p. 312, 662

10.58,302 and other rules - Teacher Education Programs
Leading to Interstate Reciprocity of Teacher
Certification, p. 2629, 397

10.65.201 Policy Statement on Kindergarten Accreditation
and Schedule Variances, p. 311, 662

(State Library Commission)

I Reimbursement to Libraries for Interlibrary
Loans, p. 956

(Montana Arts Council)

10.111.705 Challenge Grants for Permanent Endowment
Development, p. 649, 979

FISH, WILDLIFE AND PARKS, Department of, Title }2

12.6.701 Personal Flotation Devices and Life Preservers,
p. 1960, 267

12.6.707 Definition of "Vessel", p. 1959, 269

12.6.903 Helena Valley Equalizing Regulations, p. 506

EALTH A ENVIRO N men itle 16

I Food and Consumer Safety - Temporary Licensing of

Tourist Homes During the Montana Centennial
Ccattle Drive, p. 720, 980

I-XV Licensure Standards for Medical Assistance
Facilities, p. 2349, 479, 663
I-XXVI and other rules - Standards and Procedures for

Implementation of the Montana Environmental
Policy Act, p. 1606, 226, 398

16.8.921 and other rules - Air Quality Permitting of New
or Altered Sources of Air Contamination, p. 181,
315, 756

16.8.1407 and other rules - Air Quality - Combustion in
Woodwaste Burners - Definitions for Emission
Standards for Existing Aluminum Plants -
Standarde for Visible Emissions in Aluminum
Plants, p. 2471, 270

16.20.102 Enforcement Procedures Under the Water Quality
Act, p. 2679, 314, 611
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HIGHWAYS t []

I Classifying Certain  Types of Actions as
Categorical Exclusions, p. 508, 900

18.8.511A Circumstances Under Which Flag Vehicles are
Required, p. 1962, 321

JUSTICE, Department of, Title 23

23.3.502 and other rules ~ Licensing of Commercial Motor
Vehicle Endorsements, p. 2680, 486
ABOR AND_ INDUSTRY, Department of, Title 24

24.12.201 and other rules ~ New Horizons Program for
Displaced Homemakers, p. 722

24.16.9003 Establishing the Standard Prevailing Rate of
Wages, p. 37%, 665

(Human Rights Commission)

24.9,202 and other rules -~ Definitions - Investigation -
Procedure on Finding of No Cause - Certification
- Right to Sue Letters - Issuance of Right to Sue
Letter, p. 2539, 487

STATE LANDS, Department of, Title 26

1-v Department of State Lands' Responsibility to
Maintain State Land Ownership Records, p. 2546,
667

26.4.301 and other rules -~ Regulation of Strip and
Underground Coal and Uranium Mining, p. 1317, 30,
399

LIVESTOCK, Department of, Title 32

I Notice of Change of Agent Employment Status,
p. 511

32.6.712 State Meat and Poultry Inspection Program,

p. 186, 612

NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

1-11 Reject Permit Applications for Consumptive Uses
and to Modify Permits for Nonconsumptive Uses in
Grant Creek Basin, p. 959

(Board of Natural Resources and Conservation)

36.15.101 and other rules - Floodplain Management, p. 727

PUBLIC SERVICE REGULATION, Department of, Title 38
I-XXIIT and other rule -~ Establishing Certain Minimum

Standards for the Adequacy of Telecommunications
Services, p. 377
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38.5.301
EVEN

I

I

I

42.6.101

42.12.205
42.19.402
42.27.301
SECR RY
I

I-I1I

1.2.217
1.2.419

-1228-

Filing Regquirements for Municipal Water and Sewer
Utilities, p. 743, 981

Bad Debt Credit - Motor Fuels Taxes, p. 831
Keylock or Cardtrol Statements, p. 745

and other rules - Centrally Assessed Property -
Market Value of Pollution Control Eguipment,
p. 316, 760

and other rules - Transfer of Child Support
Collection Rules to Department of Social and
Rehabilitation Services, p. 757

and other rule - Requirements When Licensing is
Subject to Lien, p. 828

and other rules - Trending and Depreciating
Schedules for Property, p. 188, 613

Gasoline Seller's License for Motor Fuels, p. 747

A i 44

Interpretive Rule Regarding Facsimile Requests
for Absentee Ballots, p. 749

and other rules - Fee Schedules for Filing
Documents in the Secretary of State's Office -
Facsimile Filings -~ Priority Fees, p. 963
History Notes - Authority Extensions, p. 652, 901
Filing, Compiling, Printer Pickup and Publication
for the Montana Administrative Register, p. 2272,
2746, 264, 400

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I

I-X

I-X
46.10.304A

46.10.403

46.12.101

46.12.204
46.12.204

46.12.504

15~8/17/89

Bona Fide Effort to Sell Non-home Real Property
for Medicaid Eligibility Purposes, p. 561, 882
and other rules - General Relief, p. 602, 884

and other rules - Medicaid Coverage of Hospice
Services, p. 584, 842

AFDC Work Supplementation Program, p. 5, 669
Network Pilot Program in Lewis and Clark County,
p. 751

and other rule - Income and Benefit Standards for
Medically Needy Assistance and the Aid to
Families with Dependent children (AFDC) Programs,
p. 555

and other rules - A Program for Medicaid Payment
of Medicare Insurance Premiums, Deductibles, and
Coinsurance, p. 569, 835

and other rules - Two Per Cent (2%) Increase in
Medicaid Fees for Provider Services, p. 563, 859
and other rules ~ Co-payments and Fees for
Optometric Services, p. 2274, 272

Requirements for Inpatient Hospital Services,
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46.
46.
46.
46.

46.
46.

46.

46.
46.

46.

46.

46.

46,

46,

46,

12.
12.
12.
12.

1z2.
12.

12.

12

12.

12.

12.

12.

12.

12.

505
511
525
532

550
555

570

.703
12.

802

1201

1205

1205

2003

2003

3401

-1229-

p. 2688, 281
biagnosis Related Groups, (DRGs), p. 513, 864
Swing-bed Hospitals, p. 2556, 670

and other rules - Outpatient Physical Therapy
Services, p. 597, 868

Reimbursement for Speech Therapy Services,
p. 596, 876

and other rules - Home Health Services, p. 654
and other rules - Personal Care Services, p. 517,
982

and other rules - Clinic Services Covered by
Medicaid, p. 522, 877

Reimbursement for Outpatient Drugs, p. 515, 879
and other rule - Oxygen Services Reimbursement,
p. 2690, 282

and other rules - Reimbursement for Skilled
Nursing and Intermediate Care Services, p. 525,
983

Emergency Amendment, Repeal and Adoption -
Preadmission Screening for Persons Entering ILong
Term Care Services, p. 283

and other rules - Preadmission Screening for
Persons Entering Long Term Care Services, p. 209,
439 .
Reimbursement for Physician Services, p. 520, 880
Updating of Procedure Codes for Physician
Services, p. 548, 881

Medicajid Coverage of Eligible Pregnant Women and
Infants, p. 550, 883
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