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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE TilE BOARD OF DENTISTRY 

In the matter of the proposed 
amendment of rules pertaining 
to board organization, exam­
inations, allowable functions, 
minimum qualifying standards, 
minimum monitoring standards, 
facility standards, reporting 
adverse occurrences and fees; 
repeal of rules pertaining to 
oral interview and applica­
tions; and adoption of new 
rules pertaining to mandatory 
CPR 

TO: All Interested Persons: 

NOTICE OF PUBLIC IIEARING ON 
TilE PROPOSED AMENDMENT, 
REPEAL AND ADOPTION OF 
RULES PERTAINING TO 
DENTISTRY 

1. on September 13, 1989, at 1:00, p.m., a public 
hearing.,,will be held in the downstairs conference room of the 
Department of Commerce building, 1424 - 9th Avenue, Helena, 
Montana, to consider the amendment, repeal and adoption of the 
above-stated rules. 

2. The proposed amendment of 8.16.101. 8.16.201 and 
8.16.202 will read as follows: (new matter underlined, 
deleted matter interlined) (full text of the rules is located 
at page 8-499, Administrative Rules of Montana) 

"8,16.101 BOARD ORGANIZATION (1) The board of 
dentistry hereby adopts and incorporates for the practices of 
dentistry, dental hygiene and denturitry the organizational 
rules of the department of commerce as listed in Chapter 1 of 
this title." 

Auth: Sec. 2-4-201. MCA; IMP, Sec, 37-1-131, 37-4-205, 
37-29-201, MCA -

"8.16.201 PROCEDURAL RULES (1) The board of dentistry 
hereby adopts and incorporates for the practices of dentistry, 
dental hygiene and denturitry the procedural rules of the 
department of commerce as listed in Chapter 2 of this title." 

Auth: Sec. 2-4-201; IMP, Sec. 37-1-131, 37-4-205, 
37-29-201, MCA -

"8.16.202 PUBLIC PARTICIPATION (ll The board of 
dentistry hereby adopts and incorporates for the practices of 
dentistry, dental hygiene and denturitry by this reference the 
public participation rules of the department of commerce as 
listed in Chapter 2 of this title," 

Auth: Sec. 2-4-201, MCA; IMP, Sec. 37-1-131, 37-4-205, 
37-29-201, MCA -

REASON: Section 3, Chapter 524, Laws of 1987, merged the 
Board of Denturitry and the Board of Dentistry. Amendments 
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to the above rules simply clarify that the Organization, 
Procedural and Public Participation rules of the Department of 
Commerce apply to all licensed dentists, dental hygienists and 
denturists. 

3, The proposed amendment of 8.16.402 will read as 
follows: lnew matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 8-503 and 8-504, 
Administrative Rules of Montana) 

"8.16.402 DENTIST EXAMINATIONS 
the era~-in~erview-an~ jurisprudence 
submitted to the office of the board 
the examination date, 

Ill Applications for 
examinations must be 
at least 20 days prior to 

121 and Ill will remain the same. 
141 The grading will be done by ~he ~ board members-2£ 

department staff, A final grade of at least 75% is required 
for passing the examination. 

+5*--ResHits-eE-the-atate-hear~-erai-interview-an~ 
;HrtsprH~enee-e~amina~iena-aha}i-be-aent-~e-e~amtneea-by 
ie~ter-Erem-the-~epar~ment-efEteeT 

161 through 181 will remain the same but will be 
renum~ed 151 through 171." 

Auth: Sec. 37-1-131, 37-4-205, 37-4-301, MCA; IMP, Sec. 
37-4-301, MCA 

REASON: The Board elects to delegate to department 
staff authority to administer and grade the jurisprudence 
examination. Candidates will be verbally notified by staff of 
their examination grade upon completing the examination. This 
change will expedite licensing procedures and allow candidates 
the opportunity to take the examination in the board office 
by appointment instead of at a regularly scheduled meeting of 
the board which limits the number of times to take per year 
to four, Mandatory oral interviews also are being repealed to · 
expedite licensing procedures. However, the board will retain 
the authority to require an oral interview if an applicant 
files a questionable application or discloses in his 
application that he has been subject to legal or disciplinary 
action in another jurisdiction. Section 1, Chapter 62 of the 
Laws of 1987 made oral interviews of applicants discretionary 
with the Board. 

4. The proposed amendment of 8.16.602 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 8-509 through 
8-511, Administrative Rules of Montana) 

"8.16.602 ALLOWABLE FUNCTIONS FOR DENTAL HYGIENISTS AND 
DENTAL AUXILIARIES Ill through 1411kl will remain the same. 

Ill monitoring a patient who has been prescribed and 
administered nitrous oxide by a licensed dentist, and 

lml coronal polishing of the teeth only in preparation 
for application of fluoride treatment or other operative 
procedures by the dentist. 

14-7/27/89 MAR Notice No. 8-16-32 
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15) through 112) will remain the same." 
Auth: Sec. 37-1-131, 37-4-205, 37-4-408, MCA; IMP, Sec. 

37-4-401, 37-4-405, 37-4-408, HCA 

REASON: Coronal poliRhing of teeth by dental assistants 
falls within the acceptable traditional duties delegated to 
auxiliaries. However, a number of licensees have expressed 
confusion whether the function is allowable. Therefore, 
to clarify the issue, it is proposed to explicitly identify 
the function of coronal polishing by dental assistants as 
a function permissible under the direct supervision of a 
licensed dentist. 

5. The proposed amen~nt of 8.16.605 will read as 
follows! Cnew .. tter underlined, deleted m.tter interlined! 
Cfull text of the rule is located at pages 8-511 and 8-512, 
Administrative Rules of Montana) 

"8.16,605 DENTAL HYGIENIST EXAMINATION fi+--App!iea~~s 
.. ,-~e-r~iree-te-write-a-ahert-esaay·•~j·a~awer-.•e•tie~s 
peaed-te-th--ltf-ene-er--re-..-era-ef-the-Man-•~• 
d..enatrete-aatiafeeteri!y-the-eti~iea!-eapa~i!itiea-re~•ired 
ltf-the•MBNY 

121 through CCI will reMain the same but will be 
renumbered n) through C3) • 

+5.+ W The grading will be done by the a board me•ben 
·or depart8ent staff, A final grade of at least 75\ is 
required for passing the examination. 

~6! will-~in the saMe but will be renumbered 151. 
n+ !..!1 through let will re-in the saM. -
tfl ertificate o ••• 1 le ion of examination 

by the national boar of dP.Dtal hY!iepe examinen; and 
+h !.sV wU 1 r-in the same. . 
Auth: Sec. 3~-1-131, 37-4-205, 37-4-406, HCA; IMP, Sec. 

37-4-402, MCA -

REASON: The Board has contraceed with a regional testing 
agency for the ad•inistration of the required clinical 
examination for dental hygienists. The examination contract 
provides that the examination will be in conformance with the 
standards established by the regional testing agency. Baaed 
on the regional testing standards this section in ita present 
for• is obsolete. Further~e. section 2, Chapter 449 of the 
Laws of 1985 made oral intervieWs of applicants for licenses 
to practice dental hygiene discretionary with the board. 

Section 8.16.604, ARM, is being repealed, as shown below, and 
the national board exaaination requirements are being inserted 
here with the other examination requirements as a style and 
drafting amendment. 

6. The proposed amendment of 8.16.903, 8.16,904, 
8.16.905 and 8.16.908 will read as follows: (new matter 
underlined, deleted matter interlined) (full text of the rules 
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is located at pages 8-529 through 8-535, Administrative Rules 
of Montana) 

"8.16.903 MINIMUM QUALIFYING STANDARDS (1) will remain 
the same. 

(21 Dentists providing general anesthesia or conscious 
sedation must present competent evidence of successful 
completion of an advanced course in cardiac life support 
within the three most recent years. 

121 and 13) will remain the same but will be renumbered 
(3) and 141. 

+4+--w~~h-res~ee~-ee-n~~reHs-ex~de~exygen-sed~~~en,-ne 
den~is~-shaii-Hse-ni~reHs-exide~exyg~-ea-a-~a~ien~-Hniess 
he-has-ee~~~e~ed-a-eebrse-ei-ins~rHee~en-ef-a~-iease-feHrteen 
++4+-eieek-heHrs~e£-di:daeeie-and-eiinieai-ers~ni:ngT--~his 

~ns~rbe~ien-~bse-ineibde-didaeeie;~~~inieal-inserHe~!en 
in-an-aeeredieed-deneai-seheei 7 -h . 1,-er-deneai-seete~y 
s~ensered-eeHrse,-and-mHst-ineiHde-tnstrHe~ien-in-~he-safe~y 
and-~anagemene-ef-emergeneiesT 

ta+--A-deneis~-whe-~raetiees-deneis~ry-in-Meneana-whe 
ean-~revide-saeisfaeeery-evidenee-ef-eempeeenee-and-skiii 
in-ad~inis~ering-ni~rebs-exide~exygen-seda~ien-by-virebe-ef 
ex~erienee-and~er-ee~parabie-aieernaei:ve.-erai:ni:ntJ-shaii-be 
~resH~ed-by-ehe-Meneana-beard-ef-deneisery-~e-have-apprepri:a~e 
eredeneia+s-ier-ehe-Hse-ef-niereHs-exide~exygen-sedaei:enT" 

Auth: Sec. 37-1-131, 37-4-205, 37-4-511, MCA; IMP, Sec. 
37-4-511, MCA -

,· 

"8.16.904 MINIMUM MONITORING STANDARDS Ill through 
Ialii) will~remain the same. 

liil Electroc.il.rdiac monitoriogL3..!!J! 
liiil Pulse oxim~teri.· 
lb) through lbl(vl will remain the same. 
lvi) Additional monitoring devices as indicated; and 
(vii) Pulse oximetery. 
(c) through 1211bl(iiil will remain the same. 
(iv) continuous monitoring skin and mucosal color; and 
lvl pulse oximetery. 
(c) through (cl(iii) will remain the same. 
+3+--Mini~H~-seandards-fer-~eni:teri:ntJ-nitreHs 

exidefexrfJen-sedatien-shaii-ineiHde-ehe-feiiewing~ 
tat--When-the-dentist-whe-sd~inisters-the-nitreHs 

exidefexygen-is-net-in-the-eperatery-there-~Hst-be-a-dentai 
aHxiiiary-whe-remains-with-the-pati:ent-and-prevides-direet 
ebservatieny--~he-dentai-aHxi:iiary-Mbst-have-speeifi:e 
i:nstrHetien-i:n-the-ebservatien-ef-nitreHs-exidefexygen-sedated 
pati:ents-and-shaii-~eniter-the-~tien~-Hntii-di:sehargedT" 

Auth: Sec. 37-1-131, 37-4-205, 37-4-511, MCA; IMP, Sec. 
37-4-511, MCA -

"8.16.905 FACILITY STANDARDS Ill through (g) will 
remain the same. 

(h) s.uction devices; and 
(il pulse oximeter. 
12) through (J)(bl will remain the same. 

14-7/27/89 MAR Notice No. 8-16-32 



-946-

(c) When conscioua sedation is used, the dentist sheald 
shall be qualified and permitted to administer the drugs and 
appropriately monitor the patient, and be qualified in basie 
li£e-sappert-eerti£ied advanced life support, In addition to 
the dentist, at least one other person in the office must be 
qualified in baaic life support. 

+4+--A-faeility-in-whieh-nitre•s-e•ide~e•y,en-ie 
administered-mast-eentein-e-minimam-e£-eqaipment-and-sappiies 
apprepriete-te-meet-e~r,eneiesy• 

Auth: Sec. 37-1-131, 37-4-205, 37-4-511, MCA; IMP, Sec, 
37-4-Sll, MCA 

w8,16.908 REPORTING ADVERSE OCCURRENCES (1) All 
dentists engaged in the practice of dentistry in the state 
of Montana must submit written reports to the board within 
seven (7) days of any incident, injury, or death resulting in 
temporary or peraanent physical or .ental diaability, or death 
involving the application of general aneatheaiay 2r conscioua 
sedationy-er-ni•re••-e•i•e~e•yten-•e•atien administered to any 
dental patient for whom said dentist, or any other dentist, 
baa rendered any dental or .edical aervice. Routine 
hospitaliaation to guard against postoperative cu.plicationa 
or for patient cu.fort need not be reported where 
complications do not thereafter rea~lt in injury or death 
aa herein ~fore s~t forth. The report required by tbia 
rule aball include, but not be limited to, the following 
infor .. tion: 

~·• through C41 will re.ain the ...... 
Auth: sec. 37-1-131, 37-4-205, 37-4-511, MCAI !H!• See. 

37-4-511, MCA 

REASON: AC~ certification eaposea the licenaee to a 
broader spectru• of proceduFes which may be used in cases 
of ._rgencies. ·-It. ia believed that thia require-nt will 
better prepare the dentist to handle adverae reactions in his 
office should-they occur with the ad•iniatration of general 
anesthesia and/or conscious sedation. To that extent it 
enhances the health and safety of the patient. 

It is now felt that the board's rules regarding nitrous-oxide 
sedation could be found to exceed atatutory authority. 
Nitrous oxide is currently defined by medical dictionaries and 
references an analgesia, not general aneatheaia or conscious 
sedation, It is therefore proposed to delete all reference 
to administration of nitroua oxide by dentists in thia 
subchapter. 

The propoaed amenduents will require monitoring general 
anesthesia and conscious sedation with a pulse oximeter. 
Monitoring with this machine meets the standard of care aa 
determined by the American Society of Aneatbesiology and it 
is felt that the aame atandard of care should be established 
for the atate of Montana. Requiring the pulse oximetery 
monitoring also will improve safety and patient care. 

MAR Notice No. 8-16-32 14-7/27/89 
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6. The proposed amP.ndment of 8.16.909 will read 
as follows: (new matter underlined, deleted matter 
interlined) Cfull text of the rule is located at page 8-535, 
Administrative Rules of Montana) 

"8.16.909 FEE SCUEDULE 
C1l will remain the same. 
+~t--FHii-6enerai-Anesthes~a-9r~g~nal-------$~5T99 

Perm!tt-fee 
CJ) and C4l will remain the same but will be renumbered 

C21 and C31. 
f5t--bi:ght-Seneral-Anesthesi:a-9r~ginai------Si5T99 

Permi:t-fee 
(61 and C7l will remain the same but.will be renumbered 

C4l and C51. 
+8+--eonsetoHs-Se8atton-9r~gi:nal-Permi:t------$15T99 

Fee 
(9) through (111 will, remain the same but will be 

renumbered (6) thro4gh (8),• 
Auth: Sec. 37-1-131, 37-1-134, 37-4-105, 37-4-511, MCA; 

IMP, Sec. 37-4-511, ~CA 

REASON: The original application fee of $50.00 now adequately 
covers-costs associated with the issuance of permits. Thus 
the deletion of all original permit fees is being proposed. 

7. ARM 8.16. 406 is being proposed for repeal. Full' text 
of the rule is located at page 9:..504, AdministraJive Rules 
of Montana. The authority sections are 37-1-131, 37-4-205, 
37-4-301, MCA and the implementing section is 37-4-301, MCA. 
The reason for the proposed. repe'ill is the aame as the one 
given for the amendment of 8,16.402 shown above. 

8. ARM 8.16.604 is being proposed for repeal. Full text 
of the rule is located at page 8-511, Administrative Rules 
of Montana. The authority sections are 37-1-131, 37-4-205, 
37-4-402, MCA and the implementing section is 37-4-402, MCA. 
It is proposed to repeal this rule and insert the requirement 
under ARM 8.16.605, which provides examination requirements 
for licensure. This is a style and drafting revision. 

9. The proposed new rules will read as follows: 

"I. DENTIST MANDATORY CPR (1) All licensed active 
status dentists shall possess a current CPR certificate, a 
copy of which shall be submitted each year with the annual 
renewal application.• 

Auth: Sec. 37-1-131, 37-4-205, 37-4-307, MCA; IMP, Sec. 
37-4-307, 37-4-511, MCA 

"II. DENTAL HYGIENIST MANDATORY CPR C1l All licenaed 
active status dental hygienists shall possess a current CPR 
certificate, a copy of which shall be submitted each year with 
the annual renewal application." 

Auth• Sec, 37-1-131, 37-4-205, 37-4-406, MCA; IMP, Sec. 
37-4-406, MCA 

14-7/27/89 MAR Notice No. 8-16-32 
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REASON: Mandatory CPR renewal licensure requirement will lend 
itself to demonstrating continued competency in a critical 
aspect of patient care and safety. 

10. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Dentistry, 1424 - 9th Avenue, Helena, Montana 59620-0407, no 
later than September 13, 1989, 

11. Patricia I. England, attorney, of Helena, Montana, 
has been designated to preside over and conduct the hearing. 

BOARD OF DENTISTRY 
ROBERT COTNER, DDS 

Certified to the Secretary of State July 17, 1989. 

MAR Notice No. 8-16-32 14-7/27/89 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE TilE BOARD OF RADIOLOGIC TECHNOLOGISTS 

In the matter of the proposed 
amendment of rules pertaining 
to permit applications, course 
requirements, permit examina­
tions, temporary permits and 
the proposed repeal of a rule 
pertaining to permit restric­
tions 

NOTICE OF PROPOSED AMENDMENT 
OF 8.56.602 PERMIT APPLICA­
TION, 8.56.602B COURSE 
REQUIREMENTS FOR LIMITED 
PERMIT APPLICANTS, 8.56.602C 
PERMIT EXAMINATIONS, 8.56. 
604 TEMPORARY PERMITS AND 
TilE PROPOSED REPEAL OF 
8.56.606 PERMIT RESTRICTIONS 

NO PUBLIC IIEARING CONTEMPLATED 

TO: All Interested Persons: 
1. _On August 26, 1989, the Board of Radiologic 

Technologists proposes to amend .and repeal the above-stated 
rules. 

2. The proposed amendments and the r.easons for the 
amendments will read as follows: (new matter underlined, 
deleted matter interlined) (full text of the rules is located 
at pages 8-1571 through 8-1574, Administrative Rules of 
Montana) 

·~~.602 PERMIT APPLICATION (11 and ll)(a) will r~main 
the same, 

lbl application fee and exam fees, and 
(c) through (3) will remain the same.• 
Auth: Sec. 37-1-134, 37-14-202, 37-14-306, MCA; IMP, 

Sec. 37-14-303, 37-14-306, MCA 

REASON: It will be more convenient for applicants to pay all 
required fees at the same time and the processing of license 
applications will be expedited. 

"8.56.602B COURSE REQUIREMENTS FOR LIMITED PERMIT 
Ill All qualified courses applications for limited 

P.ermits shall must be approved by the board in advance. 
(a) Course approval shall be eeMple~ed-by baaed upon 

board review of the course outline, agenda and instructors 
qualifications. 

lbl through 13)1bl will remain the same, 
(c) Spine - i6-he6rs 8 hours 
ld) through (f) will remain the same. 
(g) Positioning - 8 houra 
(4) and (51 will remain the same." 
Auth: Sec. 37-1-131, 37-14-202, 37-14-306, MCA; IMP, 

Sec. 37-14-306, MCA 

REASON: Coursework requirements are being revised to reflect 
changes in the field of radiologic training and education. 
Currently it is generally felt that 8 hour's training with 
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respect to the spine is sufficient, but that more training 
with respect to positioning of patients should be offered. 

"8.56.602C PERMIT EXAMINATIONS 11) will remain the 
same. 

(21 The permit examination will be administered by 
at the board office at least twice a year. Applicants for 
examination will be notified a~-ieaa~-~9-~ars-in-a~vanee of 
the scheduled examination, 

Cal will remain the same. 
fb•--Bear~-aembers-mar-a~miniaeer-ehe-e•amina~ien-~e 

appiieaneaY--Appiiean~a-ahalJ-make-ehe-req~ese-~iree~Jr-ee 
~he-bear~-membery--ff-ehe-bear~-•ember-atreea-ee-preeeer 
ehe-eRSMinaeienT-ehe-apptieane-shaJJ-neeify-ehe-bear~-effiee" 
in-wrieint-ef-ehe-bear~-•ember-whe-ahatt-be-preeeerint-~he 
e•aminaeionT-ehe-examinaeien-daeeT-eime-an~-p!aeey--AtJ 
reqaea~a-ahaJ!-be-reeeived-in-ehe-bear~-offiee-ae-!eaae-19 
~ara-prier-ee-ehe-aeheda!e~-eaaminaeionv 

(3) through 181 will remain the same.• 
Auth: Sec. 37-1-131, 37-14-202, 37-14-306, MCA: IMP, 

Sec. 37-14-306, MCA -

REASONt It will expedite the licensing process if applicants 
can take the examinations at the first convenient opportunity 
without deadlines or convenience of board members. The 
examinations, in their current forJDat, can be adMinistered by 
staff. Administering examinations by persona other than board 
members reduces suspicions of anti-competitive attitudes and 
other personal bias. 

"8,56.604 HARDSHIP TEMPORARY PERMITS 111 and Clllal 
will remain the same. 

+b+--a-teeeer-frem-ehe-apptieane-aeaeinw-ehe-eeeat-namber 
ef-x-rars-whieh-ehe-~eparemene-has-eaken-in-ehe-paae-~neh-a"d 
~he-eeea!-n~mber-ef-•-rars-whieh-ehe-apptieane-aaaiseed-eny 

lei through C31 will re.ain the same but will be renumbered. 
Auth: Sec. 37-14-202, 37-14-306, MCA; IMP, Sec. 

37-14-305, 37-14-306, MCA ---

REASON: This language is being proposed for deletion because 
the board feels it is superfluous and archaic. 

3. ARM 8.56.606 is being proposed for repeal. Full text 
of the rule is located at page 8-1575, Administrative Rules 
of Montana. The authority section is 37-14-202, MCA and the 
rule implements section 37-14-301, MCA. This rule is being 
proposed for repeal to delete provisions that are archaic and 
unnecessarily repeat statutory language. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendments and repeal in 
writing to the Board of Radiologic Technologists, 1424 - 9th 
Avenue, Helena, Montana 59620-0407, no later than August 24, 
1989. 

5. If a person who is directly affected by the proposed 
amendments and repeal wishes to express his data, views or 
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arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit the request 
along with any comments he baa to the Board of Radiologic 
Technologists, 1424 - 9th Avenue, Helena, Montana 59620-0407, 
no later than August 24, 1989. 

6. If the board receives requests for a public hearing 
on the proposed amendments and repeal from either 10\ or 25, 
whichever is less, of those persons who are directly affected 
by the proposed repeal, from the Administrative Code Committee 
of th~ legislature, from a governmental agency or subdivision 
or from an association having no less than 25 members who 
will be directly affected, a·hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persona 
directly affected has been determined to be 18 based on the 
186 licensees in Montana. 

BOARD OF RADIOLOGIC TECHNOLOGISTS 
CAROLE ANGLAND, CHAIRPERSON 

OPERATIONS 

Certified to the Secretary of State, July 17, 1989. 

14-7/27/89 MAR Notice No. 8-56-17 



-952-

STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF VETERINARY MEDICINE 

In the matter of the proposed 
adoption of a new rule pertain­
to an Advisory Committee 

NOTICE OF PUBLIC HEARING ON 
TilE PROPOSED ADOPTION OF 
NEW RULE I. ADVISORY 
COMMITTEE 

TO: All Interested Persons: 
1. On Thursday, August 24, 1989, at 9:00, a.m., a public 

hearing will be held in the downstairs conference room of the 
Department of Commerce building, 1424 - 9th Avenue, Helena, 
Montana, to consider the proposed adoption of the above-stated 
rule. 

2. The proposed new rule will read as follows: 

"I. ADVISORY COMMITTEE For the purpose of implementing 
37-18-104(3)(B)IIXI as mandated by Sec. 2, Ch. 605 of the Laws 

~ of 1989, the following rules set forth the operation of the 
advisory committee which terminates by law July 1, 1991: 

111 Each entity designated by 37-18-104(311BI<IXIIAI 
will supply to the board on or before September 15, 1989, 
the name and address of its designated representative to 
the advisory committee. The Montana veterinary medical 
association shall designate the committee member who is 
the veterinarian specialist in theriogenology. As there is 
no known association or group representing reproductive 
specialists, the president of the board of veterinary medicine 
wi 11 appoint that committee member from among pe.n'lons known to 
be active or knowledgeable in that field. 

12) The advisory committee business will be conducted 
using Roberts Rules of Order with each committee member, 
including the chairperson, having one vote. 

131 The advisory committee will be chaired by the 
representative from the board of veterinary medicine. 

(4) A secretary responsible for keeping minutes of 
the committee meetings will be selected from the remaining 
mPmbers. Limited administrative support may be supplied by 
the board as requested by the advisory committee chairperson 
to the president of the board of veterinary medicine. 

15) To facilitate drafting of legislation for the 1991 
legislative session, the report and recommendations of the 
advisory committee on embryo transfer certification will be 
submitted to the board of veterinary medicine on or before 
August 15, 1990. 

16) The expenses, if any, of the advisory committee 
members will be borne by the group they represent.• 

Auth: Sec. 37-l-131, 37-18-104, MCA; IMP, Sec. 37-1-131, 
37-18-104, MCA -

REASON: This rule is being proposed to implement the 
operation of the advisory committee to the Board of Veterinary 
Medicine mandated by Sec. 2, Chapter 650, of the Laws of 
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1989, and signed into law by the Governor. The Board hopes 
to facilitate the committee's tasks by clarifying operational 
proc~dures in the rules. 

3. Interested persons may submit their data, views 
or arguments, either orally or in writing, at the hearing. 
Written data. views or arguments may also be submitted to 
the Board of Veterinary Medicine, 1424 - 9th Avenue, Helena, 
Mont~na 59620-0407, no later than August 24, 1989. 

4. Geoffrey L. Brazier, Helena, Montana, has been 
designat.ed to preside over and conduct the hearing. 

BOARD OF VETERINARY MEDICINE 
JAMES N. BROGGER, DVM, PRESIDENT 

Certified to the Secretary of State, July 17, 1989. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE MONTANA STATE LOTTERY 

In the matter of the proposed 
amendment of rules pertaining 
to the organizational rule and 
retailer commissions 

NOTICE OF PROPOSED AMENDMENT 
OF 8.127.101 ORGANIZATIONAL 
RULE AND 8.127.407 RETAILER 
COMMISSION 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On August 26, 1989, the Montana State Lottery 

proposes to amend the above-stated rules. 
2. The proposed amendment of 8,127.101 will read as 

follows: lnew matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-4875, 
Administrative Rules of Montana) 

"8,127.101 ORGANIZATIONAL RULE Ill and 121 will remain 
the same. 

131 The commission consists of five members appointed by 
the governor. The commission is allocated to the department 
of commerce for administrative purposes as prescribed by 
2-15-121, MCA. The names and addresses of the members of the 
commission are as follows: 

Spencer Hegstad, 924 s. Pacific, Dillon, Montana 59725 
Pat DeV.ries, P.O. Box 562, Polson, Montana 59806 
6lenn-8sherne7-&89-eeneral-PlaeaT-S~iee-4~6T~6rea~ 
PallsT-Men~ana-§9491 

Jim Moore, Box 1288, Bozeman, Montana 59715 
Keieh-eelheT-~4i4-9eh-Aven~e7-He!enaT-Hentana-596i9 
Becky Erickson, 114 Lonond, Glasgow, Montana 59230 
William Ware, 221 Breckenridge, Helena, Montana 59601 

(41 The director of the Montana Lottery is appointed 
by the governor. The director is Biana-SY-Bewling Charles 
A. Brooke, 2525 North Montana, Helena, Montana 59601, The 
assistant director for security is appointed by the lottery 
director, A chart of the organization of the lottery is 
attached as the following page and by this reference is herein 
incorporated." 

Auth: Sec. 23-5-1007, MCA; IMP, Sec. 23-5-1001 through 
23-5-1036, MCA -

REASON: The Governor appointed two new Montana Lottery 
commiision members and a new Lottery Director. This amendment 
shows those appointments. 

3. The proposed amendment of 8.127.407 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-4882, 
Administrative Rules of Montana) 
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"8.127.407 RETAILER COMMISSION Cll Each retailer ia 
entitled to a §\ commission en of no more than 5\ of the face 
value of tickets ae~d and chances that theY purchase from 
!;_he lottery and do not return. llowever, to further the sale 
of lottery products. the lottery co~iaaion may adopt rules 
providing additional commissions to sales agents baaed on 
incremental sales.• 
------Auth: ~3-5-1007, MCA; IMP, Sec. 23-5-1016, HCA 

REASON: This amendment reflects the changes made in Sec. 4, 
ch.~08, Laws of 1989. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to 
the Montana State Lottery, 2525 North Montana, Helena, Montana 
59601, no later than August 24, 1989. 

5. If a person who is directly affected by the proposed 
amendments wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with 
any comments he has to the Montana state !tottery, 2525 North 
Montana, Helena, Montana 59601, no later than August 24, 1989. 

6. If the Lottery receives requests for a public hearing 
on the proposed amendments from either 10\ or 25, whichever 
is less, of those persons who are directly affected by the 
pro~sed amendments, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no leas than 25 members who will 
be directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. 

MONTANA STATE LOTTERY 
SPENCER HEGSTAO, CHAIRMAN 

COMMERCE 

Certified to the Secretary of State, July 17, 1989. 
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BEFORE THB STATB LIBRARY COMHI88ION 
BTATB OF MONTARA 

In the matter of the adop­
tion of Rule I pertaining 
to reimbursement to librar­
ies for interlibrary loans 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED ADOPTION 
OF RULE I PERTAINING TO 
REIMBURSEMENT TO LIBRAR­
IES FOR INTERLIBRARY LOAN 

1. On August 16, 1989, at 8:00 a.m., a public hearing 
will be held in the meeting room of the Polson PUblic Library, 
112 1st street East, Polson, Montana to consider the proposed 
adoption of Rule I pertaining to reimbursement to libraries for 
interlibrary loan under provisions of H.B. 193. 

2. The rule as proposed to be adopted provides as 
follows: 

Rule I BEIMBURSEHENT TO LIIRARIES FOB IBTQWBRARX LQAUS 

(1) Definitions used in thia section include: 
(a) •Interlibrary loan• means the loaning or provision of 

copies of library .ateri&ls from one Montana library· to another 
Montana library. such .aterial~ U8" to include, but are not 
limited to, the following: book, copy in lieu of book, 
magazine/periodical, copy in lieu of aagazina;periadical, 
audiovisud title, goverrnaent dOCUIII8:at/technical report and 
pamphlets, some of which are to be returned. 

(b) •Libraries eligible for interlibrary loan 
reimbursement• means public libraries, lil:lrari" operated by 
public schools or school districts, libraries operated by public 
colleges or universities, libraries operated by public agencies 
for institutionalized persons, and libraries operated by 
nonprofit private educational or research institutions. 

(2) Reimburseaents will be made on a quarterly basis based 
on the following: 

(a) Reimbursement will b• made at the rate of $5.50 per 
item loaned. 

(i) This rate is based upon the estimated number of annual 
interlibrary loans in Montana. 

(ii) This rate may be adjusted if deemed necessary by the 
state libr~ry by dividing the remaining funds by the number of 
intsrlibrary loans claimed for reimbursement. 

(b) A form for requesting reimbursement will be issued by 
the state library. No reimbursement shall be made to any 
library which does not use the reimbursement fora to submit its 
reimbursement request, and which fails to meet specified 
submittal deadlines for such requests. 

(c) Each quarterly payment shall be made only for 
interlibrary loans within the specified quarter for which 
reimbursement funding is available. No count of interlibrary 
loan transactions shall be carried over from one quarter to 
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another. 
(d) Reimbursements will be made within 30 working days of 

the end of each calendar quarter. 
(e) No library may levy service charges, handling charges, 

or user fees for interlibrary loans for which it is reimbursed 
under the provisions of H.8. 193 and these rules. 

( i) Actual charges for postage are discouraged but not 
expressly prohibited under these rules. 

(ii) Costs for special postal handling of interlibrary loan 
requests, when requested by the borrowing library, are 
chargeable costs. 

(iii) Interlibrary loans, when completed via telefacsimile 
means also count as reimbursable interlibrary loans. Costs 
associated with such telefacsimile transmission are chargeable 
if such transmission was specified by the requesting library. 
Such transmissions qualify as special handling. 

(iv) Per page photocopying charges may not be separately 
charged to the borrowing library but are assumed to be. covered 
by the reimbursement under these rules. 

(f) Providers of interlibrary loan are expected to follow 
the law in relation to copyright. Each is responsible for 
compliance with the law. 

(g) Libraries applying for interlibrary loan reimbursement 
under H.B. 193 and these rules must retain certain records as 
follows: 

( i) The library requesting r.eimbursement shall retain 
records of interlibrary loans which support and agree with the 
number submitted f9r reimbursement. 

(ii) Libraries requesting reimbursement shall retain their 
records of interlibrary loan transactions for a period of three 

· years and mu.st produce. these records for auditing purposes. 
(h) For any questions arising because of this rule, the 

final arbiter is the state library commission. 

AUTH: 
IMP: 

sec. 22-1-330 MCA 
Sec. 22-l-328 MCA 

3. H.B. 193, passed by the 51st Legislature, recognized 
the need to provide state support for Montana's libraries. The 
portion of this bill with which this rule deals, provides for 
the following: (l) the sharing of already existing resources 
among all of Montana's libraries) (2) the subsidizing of this 
resource sharing to offset partially the costs of such sharing 
beyond each library's normal constituency and tax base; and (3) 
the maximizing of access to information for all Montana citizens 
no matter their status. This rule will provide an equitable 
means to reimburse libraries at least in part for such activity 
in Montana and will encourage the most cost-effective use of 
existing library materials. 

4. Interested parties may submit their data, views, 
or ~ts either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Richard 
Miller, State Librarian, Montana State Library, 1515 East 6th 

14-7/27/89 MAR Notice No. 10-3-5 



-958-

Avenue, Helena, Montana 59620, no later than August 24, 1989. 

5. Mary Hudspeth, Chair of the State Library Commission, 
will preside over and conduct the hearing. 

6. 
1989. 

This rule will be applied retroactively to July 1, 

Richard r. 
Montana State 
Librarian 

certified to th~ecretary of State July ~. 1989 
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION OF THE STATE OF MONTANA 

In the Matter of Proposed New ) 
Rules to Reject Permit ) 
Applications for Consumptive ) 
Uses and to Modify Permits for) 
Nonconsumptive uses in Grant ) 
Creek Basin ) 

To All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED ADOPTIO~ OF NEW RULES 

·TO REJECT PERMIT APPLICATIONS 
IN GR"NT C~'~.!'.:l'JK BASI!'I 

1. On september 22, 1989 at 7:00 p.m., a public hearing 
will be held in the Missoula City Council Chambers at City 
Hall, First Floor, 201 W. Spruce in Missoula, Montana to 
consider the adoption of new rules to reject permit 
applications in Grant Creek Basin. 

2. The proposed new rules read as follows: 

"RULE I DEfiNITIONS For the purposes of these rules, the 
following definitions shall apply: 

(1) 'Application' means an application for beneficial 
water use permit, form no. 600, or application for provisional 
permit for completed stockwater pit or reservoir, form no. 605. 

(2) 'Consumptive use' means a use of water which removes 
water from the source of supply, such that the quality or quan­
tity is reduced or the timing of return delayed, making it un­
usable or unavailable for use by others. 

(3) 'Department' means the Department of Natural Resources 
and conservation. 

( 4) 'Grant Creek Basin' means the Grant Creek drainage 
area, a tributary of the Clark Fork River, located in hydrolog­
ic basin 76M in Missoula County, Montana. The Grant Creek Basin 
designated as the closure area is all that drainage and head­
waters originating in the Rattlesnake Mountains of Township 15 
North, Range 19 West, MPM, flowing southwesterly through Town­
ship 14 North, Range 19 west, MPM and into the main valley of 
the Clark Fork River in Township 13 North, Ranges 19 and 20 
West, MPM. The entire Grant Creek drainage, from its head­
waters to its confluence with the Clark Fork River, including 
Grant Creek, East Fork of Grant Creek, and all unnamed tribu­
taries is contained in the closure area, as outlined on Exhibit 
"A" (a copy of which is available for review from the depart­
ment). 

(5) 'Infiltration gallery' means a collection system con­
sisting of one or more perforated pipes, culverts, or screens, 
placed hori:l:ontally beneath the streambed or vertically adja­
cent to the streambed, by which surface water is appropriated. 

(6) 'Nonconsumptive use' means a beneficial use of water 
which does not cause a reduction in the source of supply, and 
where substantially all of the diverted water returns to the 
source of supply with little or no delay and without adverse 
effect to the quality of water. 

(7) 'Surface water' means all water at the surface of the 
ground including any river, stream, creek, ravine, coulee, un-
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developed spring, or lake, regardless of its character or ~an­
ner of occurrence, including but not limited to, diffused sur­
face water, sewage effluent, waste water, and return flows and 
any subsurface water which is a part of the surface flows.• 
AUTH: 85-2-112 and 85-2-319, MCA; IMP: 85-2-319, MCA 

"RULE II B,ASili CLOSURE ( 1) The departiiiSnt shall reject 
applicatio~s for surface water permits within the Grant Creek 
Basin for any diversions, including infiltration galleries, for 
consumptive uses during the period from July 1 through Septem­
ber 30. 

(2) Permits for nonconsumptive uaes during the closure 
period shall be modified or conditioned to provide that there 
will be no decrease in the source of supply, no disruption in 
the stream conditions below the point of return, and no adverse 
effect to prior appropriators within the reach of streaa be­
tween the point of diversion and the point of return. The ap­
plicant for a nonconsumptive use shall prove by substantial 
credible evidence ita ability to .eat the conditions imposed by 
this rule. 

( 3) These rules apply to all surface water within the 
Grant Creek Basin. 

( 4) Any application for a storac;re facility to illpound 
water only outside the period fro. July 1 through lept-.ber 30, 
and fr01a which water could subsequently be used during any 
portion of the year, is eaeapt fro. these rules. Pe~it appli­
cations for storage, except applications for provisional per­
mits for ca.pleted stockwater pita or reservoirs, fora 605, 
will be received and processed. All font 605 pentit applica­
tions will be rejected. 

( 5) E-rgency appropriations of water as defined in Allll 
36.12.101(6) and 36.12.105 shall be ex .. pt fraa these rules. 

( 6) These rules apply only to applications received by 
the dapart.ent after the date of adoption of these rules. 

(7) The depart.-nt may, if it determines changed circua­
stances justify it, reopen the basin to additional appropria­
tions and amend these rules accordingly after public notice and 
hearing.• 
AUTH: 85-2-112 and 85-2-319, MCA: IMP: 85-2-319, MCA 

3. The rationale for Rule I is that it defines the bound­
aries of the basin to be closed i.e,, where water per111it ap­
plications will be rejected, and other tens used in these 
rules. The rationale for Rule II is that appropriable water 
may exist only during extremely high stream flow events. On 
June 7, 1983, a petition was filed according to S 85-2-319, 
MCA, with the Department of Natural Resources and Conser­
vation. The petition was signed by eleven water users on Grant 
Creek requesting the Department to close the basin to all new 
appropriations of water. The petitioners state that a depend­
able flow of water is essential to the agricultural usea in the 
basin and that historically there has not been enough water in 
Grant Creek for the existing water right holders let alone 
water for any new users. They allege the increase in residen­
tial parcels in the upper basin has resulted in an additional 

MAR Notice No. 36-21-17 14-7/27/89 



-961-

burden on senior appropriators to protect their historic uses 
from new diversions properly or improperly acquired. The 
department in response to the petition for basin closure made 
a water availability study of the Grant Creek basin. The 
department's study showed a critical water shortage during the 
period of July 1 through September 30. As a result of this 
study the department is proposing to reject water use permit 
applications for certain uses of water from July 1 through 
September 30. This rule is intended to assist in preserving 
existing stream flows for senior appropriators. Since unappro­
priated waters exist so infrequently in the source of supply 
from July 1 through September 30, any further uses during that 
time will adversely affect prior appropriators. This rule sets 
out the period for closure, the class of applications affected 
and the type of appropriations that are exempt from the rules. 
This rule also allows the department in its discretion to re­
open the basin to additional appropriations if changed circum­
stances justify it. Reopening of the basin would necessitate 
amending these rules after public notice and hearing. 

4. Interested parties may present their data, views or 
arguments in writing or orally at the hearing. Written· data, 
comments or arguments in support of or in opposition to the 
adoption must be submitted to the Department of Natural Re­
sources and Conservation, Water Rights Bureau, P.O. Box 5004, 
Missoula, Mt. 59806 no later than September 29, 1989. 

5. Questions concerning the proposed adoption or requests 
for a copy of the Grant Creek Basin map of the affected area 
should be directed to the Department of Natural Resources and 
Conservation at the above Missoula address, or call 721-4284. 
In HeHma', Montana, call, 444-6610. 

6. Michael P. McLane has been designated to preside over 
and conduct the hearing. 

Certified to the Secretary of State, July 14, 1989. 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of revising 
rules regarding fee sched­
ules for filing documents 
in the secretary of state's 
office and establishing new 
rules for facsimile filings 
and priority fees. 

NOTICE OF PUBLIC HEARING ON 
PROPOSED ADOPTION (RULES I-III), 
AMENDMENT OF 44.6.105, 44.6.107 
AND REPEAL OF 44.6.106 -
FEES FOR FILING DOCUMENTS AND 
FACSIMILE FILING ANO PRIORITY 
FEES. 

TO: All Interested Persons: 

1. On August 17, 1989, at 10:00 a:m. a public hearing 
will be held in the conference room of the office of the 
secretary of State to consider the adoption of rules 
establishing new rules for facsimile filing and priority tees 
and amendment ot 44.6.105 Fees tor Filing Documents - Uniform 
Commercial Code; 44.6.107 Fees tor Filing Notice of 
Agricultural Liens and repeal of 44.6.106. 

2. The proposed rules provides as follows: 

I. FEES FOR RECEIPT OF FACSIMiLE FILING OF DQCUMENTS 
(1) Effective october 1, 1989 the secretary ot 

state shall charge and collect ten ($10) dollars for each 
document transmitted by facsimile machine tor filing in its 
office. ' 

(2) These fees are in addition to the established 
filing fees as provided in these rules. 

(3) All tees including tiling tees must be paid within 
five (5) working days ot the receipt of the tacsb11le docuaent 
submitted for tiling. Failure to aake payaents within the five 
day period will result in the tiling date not relating back to 
the date of the receipt of the facsimile copy and the facsimile 
filing being treated as void. 

AUTH: 30-9-403, 35-1-1201, 35-2-1001, 35-12-521, 30-13-217, 
30-13-311, MCA; Chapter 235, L. 1989 
IMP: 30-9-403, 30-13-311, 71-3-125, 35-1-1201, 35-2-1001, 
35-12-521, 30-13-217, MCA 

II, FEES PQ8 FACSIMILE TRANSJISSIQNS OF DQCYMEUTS 
(1) The secretary of state's office shall charge three 

dollars ($3) tor the facsimile transmission of docuaents, ten 
pages or less. Documents exceeding 10 pages shall cost 
twenty-five cents ($.25) for each additional page transmitted 
by facsimile machine to the requester. 

(2) All fees must be paid prior to the transmission of 
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the documents. Persons having accounts with the secretary of 
state's office shall have their fees charged to their account 
unless other acceptable arrangements have been made. 

AUTH: 30-9-403, 35-1-1202, MCA IMP: 30-9-403, 35-1-1202, MCA 

III. PRIORITY HANDLING OF POCUMENTS (1) The office 
shall charge a priority handling fee of ten dollars ($10) for 
foreign or domestic profit or not for profit corporation 
filings. 

(2) The priority handling fee for all other documents 
shall be five dollars ($5). 

(3) This fee shall cover the costs of same day filing of 
the documents. If the documents are not in proper order for 
filing then the office shall attempt to notify the submitter 
the same day and inform him of the defects by telephonic or 
facsimile transmission. 

AUTH: 30-9-403, 35-1-1201, 35-2-1001, 35-12-521, 30-13-217, 
30-13-311, MCA 
IMP: 30-9-403, 30-13-311, 71-3-125, 35-1-1201, 35-2-1001, 
35-12-521, 30-13-217, MCA 

3. The rules as proposed to be amended provide as 
follows: 

44.6.105 FEES FOR FILING DOCUMENTS -- UNIFORM CQMMERCIAL 
~ (1) (a) through (i) remain the same. 

(j)~~~~~~~-~~rma~~-e~~ained-~~ aeeeee; 
$~~~~ monthly hookup fee for public access to uniform 
commercial code computer system $25.00. 

(k) and (1) remain the same. 
(m) no additional fee shall be charged for an updated 

search of facslmile filing when the original search listed a 
provisional facsimile filing. 

AUTH: 30-9-403, MCA; Ch. 273 L. 1989 
IMP: ,71-3-125, 30-9-403, MCA 

44.6.107 FEES FOR FILING NOTICE OF AGRICULTURAL LIENS 
(1) £~~~!¥e-~~--~~r-~he secretary of state 

shall charge and collect for: 
(a) filing a notice of agricultural lien, $7.00: 
Cil the office of the secretary of state will enter on 

the farm bill list only the first eight C8l agricultural 
products <crops. livestock and unmanufactured pr9ducts\ listed; 

Ciil if additional agricultural products are listed the 
following fees are required: 

CAl 9-16 products a fee of $14.00. 
CB\ 17-24 products a fee of $21.00. 
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(Cl 25 pr9ducts or wore a fee of $28.00. 
(b) filing a termination statement, no fee. 

AUTH: 30-9-403, MCA IMP: 71-3-125, MCA 

4. ARM 44.6.106 is being proposed for repeal. The text 
of the rule is located at page 44-240 of the Administrative 
Rules of Montana. The authority section is 30-9-403 and the 
rule implements 30-9-403 {10). 

5. statement of necessity. These rules are necessary to 
implement the fee structure for House Bill 345 which 
establishes facsimile filing of documents with the office of 
the secretary of state, These fees are based upon the 
estimated increase in handling that will occur for provisional 
filing a Fax document. The original will be compared to the 
Fax copy for final determination of the filing's acceptability. 

A new priority handling fee is being established to 
accommodate persons who insist upon preferential treatment of 
their docuaents. This fee is based upon anticipated labor and 
overhead costs associated with the immediate attention the 
document will receive~ This priority handling fee may be 
necessary for persons who facsimile file their documents with 
the office and need an imaediate determination as to the 
acceptability of their filing. This is particularly important 
because the original must be identical to the facsimile copy. 
If the original is not acceptable then the filing date would be 
lost. Therefore the submitter of the docu .. nts must be advised 
iamediately if there is a problem with his filing in order to 
correct it and be able to protect that date for filing. 

The fee change for public access is being made to 
properly correlate the cost of the service with the use. Most 
users of the public access service are not obtaining 
certificates of information via computer and thereby are 
avoiding the expense of using the public access system. In 
addition the Information Services Division of the Department of 
Administration charges the sos office on a per user basis with 
only limited charges on a certificate of information basis. 
The records indicate that there are at least 150 dormant users 
of the system. lSD charges the SOS office $9 per user per 
month even if they do not use the system, The $25 fee is 
established by adding the monthly hookup fee with an average 
monthly use cost of approxiaately $16. 

The no cost search update for ucc searches that initially 
listed temporary fax filings is being provided so as to prevent 
double charging. The verification of the completion of a 
temporary filing is necessary for those individuals needing the 
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information. Without this rule they would have to request and 
pay for a second search within five days after their first 
search. 

The repeal of ARM 44.6.106 is necessary to reflect the 
changes made by the 1987 legislature. The require•ents are set 
forth in 30-9-403(10) and no further explanation of the process 
is necessary. 

The amendments to ARM 44.6.107 are necessary to properly 
reflect the costs of providing the filing services. 

6. Interested parties may submit their data, views or 
arguments either orally or in writing, at the hearing. Written 
data, views or arguments may also be sub•i~ted to Garth 
Jacobson, Chief Legal Counsel, Secretary of State, Room 225, 
capitol Building, Helena, MT 59620, no later than 
August 25, 1989. 

7. Garth Jacobson, from the Office of 
State has been designated to pr 
hearing. 

Dated this 17th day of July, 1989. 

~~R Notice No. 44-2-62 

Secretary of 
ct the 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE TilE BOARD OF ATIILETICS 

In the matter of the amendment 
of rules pertaining to prohibi­
tions, boxing contestants, 
physician requirements, weights 
and classes, scoring, down, 
equipment, judges, inspectors, 
and appeals and adoption of a 
new rule pertaining to appeal 
of decisions of officials 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.8.2303, 3.8.2901, 
8.3.2904, 8.8.3001, 
8.8.3103, 8.8.3105, 
8.8.3201, 8.8.3403, 
AND ADOPTION OF NEW RULE 
I - 8.8.3108 PERTAINING 
TO ATHLETICS 

1. on May 25, 1989, the Board of Athletics published a 
notice of proposed amendment and adoption of the above-stated 
rules at page 630, 1989 Montana Administrative Register, issue 
number 10. 

2. The Board amended ARM 8.8.2904, 8.8.3001, 8.8.3103, 
8.8.3105, 8.8.3201, 8.8.3403 and adopted new rule ARM 8.8.3108 
exactly as proposed. 

3. The Board amended ARM 8.8.2803 as proposed but 
received one comment from the staff of the Administrative Code 
Committee regarding the statement of reasonable necessity. 
The new statement of reasonable necessity is, •prohibitions 
contained in the rule are being deleted to conform to sanction 
authority of the statute, which provides that the licensee 
must obtain a separate permit or sanction from the board 
before holding any specific boxing or wrestling contests." 

4. The Board amended ARM 8.8.2901 as proposed but 
received one comment from the staff of the Administrative Code 
Committee suggesting that section 23-3-603 be removed as an 
implementing section. The Board concurred and the deletion 
has been completed. 

5. No other comments or testimony were received. 

BOARD OF ATHLETICS 
JOHN R. HALSETH, M.D., CHAIRMAN 

ILL 
DIRECTOR OF OPERATIONS 

OF COMMERCE 

certified to the secretary of State, July 17, 1989. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE TilE BOARD OF HORSE RACING 

In the matter of the amendment 
of rules pertaining to defini­
tions; parimutuel exercise 
persons; jockeys; pony persons; 
trainers; veterinarians; 
general requirements; and 
general rules; and adoption of 
new rules pertaining to medica­
tion 

NOTICE OF AMENDMENT OF 
0.22.501, 8.22.502, 8.22.703, 
8.22.705, 8.22.709 - 8.22.711, 
8.22.801, 8.22.1401 AND 
ADOPTION OF NEW RULE I -
8.22.1402 PERTAINING TO HORSE 
RACING 

TO: All Interested Persons: 
1. On May 25, 1989, the Board of Horse Racing published 

a notice of public hearing on the above-stated rules at page 
635, 1989 Montana Administrative Register, issue number 10. 

2. The board amended ARM 8.22.502, 8.22.705, 8.22.711, 
8.22.801 and 8.22.1401 exactly as proposed. 

3, The board amended 8.22.501, 8.22.703, 8.22.709, 
8.22.710 and new rule 8.22.1402 as proposed but with the 
following changes: 

"8.22.501 DEFINITIONS (1) through (22> will remain' as 
proposed. 

(23l Maiden - for purposes of eligibility at race 
meetings whese-rs~e-reeoras-sre-reeordea-in-sn-offieiai-~hsrt 
boek-er-the-Bsiiy-Rseing-FormT is a horse which, at the time 
of starting, has never won a race on the flat in any country, 
at-a-trsek-whose-ra~ing-r~~ords-are-r~~orded-in-an-offieial 

~hart-book-er-the-Baiiy-Ra~ing-Form EXCEPT A HORSE WINNING 
A MAIDEN RACE IN WHICH THE WINNER'S SHARE OF THE PURSE IS 
$300,00 OR LESS, SIIALL BE CONSIDERED A MAIDEN AT RECOGNIZED 
TRACKS IN THE STATE OF MONTANA. 

+s+--A-msiden-fer-pHrpeses-ef-eligibiiity-st-rsee 
Meetings-whese-rseing-r~~ords-sre-not-reeorded-in-sn-effieisi 
ehart-boek-er-the-Bsiiy-Rs~ing-Ferm-is-s-horse-whieh-st-the 
time-of-starting-hss-ne¥er-won-a-rsee-on-the-fiat-in-sny 
eoHntryT 

MCA 

(b) will remain as proposed, but will be renumbered (a) 
(24> through (49l will remain as proposed," 
Auth: Sec. 23-4-104, 23-4-202, MCA; IMP, Sec. 23-4-104, 

"8.22,703 EXERCISE PERSONS (1) and (2l will remain as 
propose;r-:------------------

(3) Before approving an application for an exercise 
person's license, A MAJORITY OF A MEMBER OF the board of 
stewards, the jockey gMiid representative and the starter 
shall concur that the applicant has the ability to safely and 
correctly perform duties of an exercise person, pony person 
and outrider." 

Auth: Sec. 23-4-104, 23-4-202, MCA; ~Sec, 23-4-104, 
MCA 
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"8.22.709 PONY PERSONS <U throuqh (4} will remain as 
proposed. 

(5) Before approving an application for a pony person's 
license, A MAJORITY OF A MEMBER OF the board of stewards, the 
jockey ~~~~d representative and the starter shall concur the 
applicant has the ability to safely and correctly perform the 
duties of an exercise person, pony person and outrider." 

Auth: Sec. 23-4-104, 23-4-202, MCA; IMP, Sec. 23-4-104, 
MCA 

"~~22~.710 TRAINERS AND ASSISTANT TRAINERS ( 1) Each 
tra1ner shall obtain a license from the board. Minors shall 
not be licensed as trainers. Any application for trainer's 
license must establish financial responsibility to the 
satisfaction of the board. Each applicant for trainer's, 
OWNER'S, AND OWNER-TRAINER'S license must provide evidence of 
workers compensat1on 1nsurance OR ITS EQUIVALENT AS DETERMINED 
BY THE STATE WORKERS' COMPENSATION FUND for the protection of 
his employees and workers pr1or to be1ng issued a license. 
Failure to maintain financial responsibility and workers• 
compensation insurance OR ITS EQUIVALENT shall be grounds for 
revocation of license. 

(2) through (29) will remain as proposed." 
Auth: Sec. 23-4-104, 23-4-202, MCA; IMP, Sec. 23-4-104, 

MCA 

"1, (8.22.1402) PERMISSIBLE MEDICATION (1) through (8) 
will remain as proposed. 

(9) A horse on a bleeder list ~8f cannot be treated at 
lea~t within four hours prior to post time with furosemide 
(lasix). No other medication may be administered for bleeder 
treatment. Bleeder medication must be administered in 
the manner approved by the track veterinarian. Oral 
administration of furosemide <lasix) is not permitted for such 
purpose. Permitted bleeder medication shall be administered 
by the horse's regular veterinarian, and shall be witnessed by 
the track veterinarian, or his designee, at a place designated 
by the track veterinarian. 

(10) through (21) will remain as proposed." 
Auth: Sec. 23-4-104. 23-4-202, MCA; IMP, Sec. 23-4-104, 

MCA 

4. All comments received have been thoroughly 
considered. Comments received and the Board's responses 
thereto are as follows: 

COMMENT: One comment was received in favor of mending the 
"maiden" rule to recognize the problem that small tracks have 
in recruiting good horses. 

COMMENT: One comment in opposition argued that the proposed 
amendment would be confusing to the betting public and 
undermine the development of winning spirit.in younger horses 
and that having the younger horses run against four-time 
winners would be unfair to the horses and their owners. 
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RESPO~£:: The Board concurred and has amended the rule as 
shown above. The Board wanted to provide more opportunity for 
horses to start at nonrecognized tracks. This is consistent 
with the practice being experimented with by both the 
recognized and nonrecognized tracks in the state. The 
amendment of the rule will make the experiment more permanent, 
enhance stability of the industry, and be consistent with the 
manner in whi~h neighboring jurisdictions are handling the 
problem. 

~Q~~~~!: One comment was received regarding ARM 8.22.703 and 
8.22.709 to the effect that the proposed rule amendment was 
too detailed, vague, and would be difficult to apply and 
enforce and too detailed. It was suggested that one person 
would be sufficient to decide whether the applicant had the 
ability to perform. 

gESPONS£:: Safety is an overriding concern because 
incompetency increases the burden on workers'compensation 
funds. However the amendment adopted will expedite the 
evaluation process, 

COMMENT: HBPA voted 43 to 3 in favor of the workers' 
compensation compromise which broadens the base for insurance 
premiums and tightens control over fraudulent claims and 
covered occupations. The compromise provides the most 
favorable workers'compensation rates to the industry. 

~PONS~: The Board's response is that amendments which 
reflect the compromise between the HBPA and the Workers' 
Compensation Division is the most favorable amendment for the 
Board's rules at this time, 

~~§.~;!I: f'ive comments in support of the proposed permissible 
medication rule were to general effect that the proposed rule 
would allow for a higher quality of treatment of horses, allow 
them to run to their potential, and encourage better horses to 
run in this state. 

~Qtl~£:~I: One comment was received stating that the first 
sentence of subsection (9l was vague. 

gESI'Q~SE: The Board concurred and adopted clarifying 
amendments as shown above. 

CO~MENT: A spokesperson from the HBPA requested that the 
board wait until the national HBPA investigative report on 
medication is released. 

~~~~: Permissible medication has been the subject of an 
ongoing study for years. During that time Montana has become 
the only remaining state that does not permit some medication. 
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The rule as adopted is always subject to amendment in the 
light of experience. 

BOARD OF HORSE RACING 
CHUCK O'REILLY, CHAIRMAN 

BY: (JjS; ,~_(__ 
"'"A:-:N::::D:-:y--=p-=oo-:::-:-L~1-D~l R""E""C=:T::-O:::R:=-:O::-:F=--:O::-:P:::E:::R::-:Ac::T:-:l:-::0:-::N=s 
DEPARTMENT OF COMMERCE 

certified to the Secretary of State, July 17, 1989. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

POLYGRAPH EXAMINERS 

In the matter of the amendment 
of a rule pertaining to license 
rPnewa]s 

NOTICE OF AMENDMENT OF 
8.47.404 LICENSE RENEWAL­
DATE - CONTINUING EDUCATION 

TO: All Interested Persons: 
1. on April 27, 1989, the Department of Commerce 

published a notice of proposed amendment of the above-stated 
rule at page 465, 1989 Montana Administrative Register, issue 
number B. 

2. The Department amended the rule exactly as proposed. 
3. No comments or testimony were received. 

POLYGRAPH EXAMINERS 

Certified to the Secretary of State, July 17, 1989. • 
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BEFORE THE BOARD OF MILK CONTROL 
STATE OF MONTANA 

In the matter of amendment 
of rule 8.86.504Cl1Cg) and 
8.86.5061131 as it relates 
to quota plans 

NOTICE OF AMENDMENT OF ROLE 
8,86.504(1)(61, AND 8.86.506 
1131 -- QUOTA ROLES 

DOCKET t92-89 

TO: 
(SECTION 
PERSONS: 

ALL LICENSEES ONDER THE MONTANA MILK CONTROL ACT 
81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED 

1. On May 1, 1989, the Montana board of milk control 
published notice of a proposed amendment of rule 
8.86,504Cl)(g) and 8,86.506(13) regarding quota plans and 
reporting those results. Notice was published at page 501 of 
the 1989 Montana Administrative Register, Issue No. 9, as MAR 
Notice No. 8-86-31. 

2. The board of milk control has amended the rules 
exactly as proposed. 

3. No comments or testimony were received concerning the 
proposed amendments. 

4. The authority for the board to amend the rule is 
contained in section 81-23-302, MCA, and implements section 
81-23-302, MCA. 

MONTANA BOARD OF MILK CONTROL 
MILTON J. OLSEN, CHAIRMAN 

Operations 

Certified to the Secretary of state July 17, 1989. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE TilE LOCAL GOVERNMENT ASSISTANCE DIVISION 

In the matter of the adoption by 
reference of new rules for the 
administration of the 1989 
federal community development 
block grant program 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF 
8.94.3705 INCORPORATION BY 
REFERENCE OF RULES FOR TilE 
ADMINISTRATION OF THE 1989 
FEDERAL COMMUNITY DEVELOP­
MENT BLOCK GRANT (CDBG) 
PROGRAM 

1. on June 15, 1989, the Department of Commerce 
published a notice of public hearing on the proposed adoption 
by reference of the above-stated rule at page 718, 1989 
Montana Administrative Register, issue number 11. 

2. The hearing was held on July 6, 1989, at 1:30, p.m., 
1n Room C-409 of the Cogswell Building in Helena, Montana. 

3. The Department has adopted ARM 8.97.3705 essentially 
as proposed. However, in response to comments received at the 
hearing and during the public comment period, the Department 
has modified the 1989 Application Guidelines with respect 
to the disposition of program income derived from economic 
development grants and with respect to the minimum score 
required before an economic development project will be 
funded. These modifications are discussed more fully in item 
4, below. Copies of the final wording of the Guidelines may 
be obtained from the Local Government Assistance Division, 
Department of Commerce, Capitol Station, Helena, Montana 
59620, 

4. Six persons presented oral testimony at the hearing. 
In addition the Department received 14 written comments during 
the comment period provided under the Administrative Procedure 
Act. Summaries of the principal negative comments regarding 
the 1989 Application Guidelines and the Department's responses 
thereto follow: 

COMMENT: In past years the Department's CDBG guidelines 
have permitted all local government recipients of economic 
development grants to retain and reuse the funds repaid to 
them by the private businesses to whom they have loaned the 
proceeds of the grants. In a departure from this practice, 
the 1989 Application Guidelines originally proposed that all 
such program income be returned to the Department for the 
establishment of a statewide revolving economic development 
loan fund. This change will weaken communities' efforts to 
stimulate local economic development efforts by depriving them 
of an important source of funds to establish revolving loan 
funds. It will also eliminate a major incentive for local 
governments to cooperate with business in seeking CDBG funds. 
As an alternative to this proposal the Department should 
establish criteria for determining which communities are 
qualified to retain and manage program income and allow these 
communities to do so. 
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RESPONSE: The pr~posed return of program income to the state 
was intended to allow the creation of a statewide fund to use 
as a hedge against the decline in, or elimination of, federal 
funding for the CDBG program. However, in response to the 
general concerns registered in connection with the proposal 
the Department has modified the 1989 Guidelines to provide 
that CDBG grantees which can demonstrate an existing or 
proposed capacity to administer a local revolving loan fund 
may retain program income for this purpose consistent with HUD 
requirements. 

COMMENT: The proposed scoring system for economic development 
applications may preclude many worthwhile projects from 
competing successfully. Either the minimum score to be 
eligible for funding should be lowered, or the point spread 
for the cost per job, debt to equity ration, and matching 
funds threshold requirements should be narrowed. 

RESPONSE: This comment is well taken. The final draft of 
the guidelines ·will reduce the minimum score required to be 
eligible for funding from the 210 points proposed in the draft 
to 190 points. 

COMMENT: Under the proposed guidelines the economic 
development category of the CDBG program would be administered 
by the Department's Business Assistance Division rather than 
by the Local Government Assistance Division as it now is. 

RESPONSE: The Department is proposing this change to better 
serve the needs of both businesses and the local governments 
that are interested in utili~ing the CDBG program for economic 
development. This arrangement will provide a "one stop" 
source of information and technical assistance for businesses 
and local governments and will clarify and simplify the 
program's requirements for local officials and business 
people. Regardless of this internal reorganization of CDBG 
administrative functions, the Department will maintain its 
commitment to manage the program fairly and efficiently. 

COMMENT: The draft guidelines propose to reduce the grant 
ceiling for economic development projects from $375,000 
to $300,000 while, at the same time, award extra points to 
projects demonstrating a greater leveraging of funds. 

RESPONSE: The intention of the lowered ceiling is to make 
CDBG assistance available to more communities than it has 
been in the past. According to the National Association of 
state Development Agencies, the states that have gone from a 
periodic grant competition to a continuous application cycle, 
as the 1989 Guidelines propose to do, have found that grant 
requests are for lower amounts than were requests under the 
periodic schedule. 
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COMMENT: The Guidelines propose to set interest rates for 
economic development loans at the 10-year u.s. Treasury 
Securities rate. This is undesirable because the CDBG program 
will see fewer applications and the higher interest rate could 
threaten the viabilitv of the businesses that are selected for 
funding. . 

RESPONSE: The proposed guidelines contain a job creation 
interest discount of 1/8 of a percent for each job created for 
a low or moderate income person. In addition the guidelines 
inc 1 ude the following statement: "Lower interest rates may 
be considered by the Department of Commerce if it can be 
conclusively demonstrated that a lower rate is essential to 
the economic viability of the project." The Department is 
aware that only a healthy business will provide long-term 
jobs for Montanans. It has no intention of imposing financial 
terms that would threaten the viability of any firm assisted 
with CDBG funds. 

5. No other comments or testimony were received. 
6. The reasons for and against adopting the rules are 

embodied in the comments and responses contained in item 4, 
ahove. 

DEPARTMENT OF COMMERCE 
LOCAL GOVERNMENT ASSISTANCE 
DIVISION 

BY: ~[LL-
t-MICHAELL.TSON, DIRECTOR 

DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, July 17, 1989. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE TilE BOARD OF INVESTMENTS 

In the matter of the amendment 
of a rule pertaining to interest 
rate reduction for loans 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.97.1502 INTEREST RATE 
REDUCTION FOR LOANS FUNDED 
FROM THE COAL TAX .TRUST 

1. On April 27, 1989, the Board of Investments published 
a notice of proposed amendment of the above-stated rule at 
page 472, 1989 Montana Administrative Register, issue number 
8. 

2. The Board amended the rule exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF INVESTMENTS 
W. E. SCHREIBER, CHAIRMAN 

OF OPERATIONS 
COMMERCE 

Certified to the Secretary of State, July 17, 1989. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE TilE MONTANA BOARD OF HOUSING 

In the matter of the amendment 
of 8.111.305 pertaining to 
lending institutions 

NOTICE OF AMENDMENT OF 
8.111.305 QUALIFIED LENDING 
INSTITUTIONS 

TO: All Interested Persons: 
1. on May 11, 1989, the Board of Housing published a 

notice of proposed amendment of the above-stated rule 
at page 504, 1989 Montana Administrative Register, issue 
number 9. 

2. 
3. 

The Board amended the rule exactly as proposed. 
No comments or testimony were received. 

MONTANA BOARD OF HOUSING 

Certified to the Secretary of State, July 17, 1989. , 
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STATE OF MONTANA 
BEFORE THE MONTANA ARTS COUNCIL 

In the matter of the amendment ) 
of Rule 10.111.705 pertaining J 
to Challenge Grants for J 
Permanent Endowment Development) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF RULE 
10.111.705 CHALLENGE GRANTS 
FOR PERMANENT ENDOWMENT 
DEVELOPMENT 

1 . On May 25, 1989, the Montana Arts Council published notice 
of the proposed amendment of Rule 10. 111 . 705 pertaining to 
Challenge grants for endowment development at page 649 of the 
1989 Montana Administrative Register, issue number 10. 

2. The Council has amended the Rule 10.111.705 as proposed. 

3. The Council has thoroughly considered all commentary 
received: 

COMMENT: Charles A. Banderob, coordinator of the Huntley Project 
Museum commented that the proposed rules shouldn't apply to 
grants applied for and received under the previous rules. 

RESPONSE: The proposed rule changes were to make technical 
modifications to more clearly define the intent of the prior 
rules. Not amending the rules would limit a grantee's choice of 
the holder of their permanent endowment fund. Therefore, the 
Council has approved adoption of rules as proposed. 

e~U 
DAVID E. NELSON 
EXECUTIVE DIRECTOR 
MONTANA ARTS COUNCIL 

BY:l?SM~ 
ROBERT CLAR 
ACTING DIRECTOR 
MONTANA HISTORICAL SOCIETY 

Certified to the Secretary of State, July 7, 1989. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

NOTICE OF ADOPTION 
OF NEW RULE -
ARM 16.10.606 

In the matter of the adoption of 
a new rule concerning the 
temporary licensing of tourist 
homes during the Montana 
Centennial cattle Drive (Food and Consumer Safety) 

To: All Interested Persons 

1. On June 15, 1989, at page 720 of the 1989 Montana 
Administrative Register, Issue Number 11, the Department pub­
lished notice of the proposed adoption of a new temporary rule 
concerning the licensing of tourist homes during the Montana 
Centennial cattle Drive. 

2. The Department adopted the rule as proposed. 
3. No comments or testimony were received. 

DONALD E. PI 

certified to the Secretary of State July 17, 1989 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Amendment of Rule ) 
38.5.301(1) to change the conditions) 
under which municipal water and ) 
sewer utilities must meet minimum ) 
filing requirements. ) 

TO: All Interested Persons 

NOTICE OF AMENDMENT OF 
RULE 38.5.301(1), 
FILING REQUIREMENTS FOR 
MUNICIPAL WATER AND 
SEWER UTILITIES 

1. On June 15, 1989 the Department of Public Service 
Regulation published notice of the proposed amendment of rule 
38.5.301 (1), which pertains to rate increase applications by 
municipal water and sewer utilities at pages 743-744 of the 
1989 Montana Administrative Register Issue Number 11. 

2. The Commission has amended the rule as proposed. 
3. Comments: No comments were received. 

CERTIFIED TO THE SECRETARY OF STATE JULY 17, 1989 
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BEFORE THE DEPARTMENT OF SOCIAL 
~NO REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment cf Rules 
46.12.555, 46.12.556 and 
46.12.557 pertaining to 
personal care services 

NOTICE OF THE AMEND~ENT OF 
RULES 46.12.555, 46.12.556 
AND 46.12.557 PERTAINING TO 
PERSONAL CARE SERVICES 

TO: All InterPstPrl Persons 

1. On May 11, 1989, the Department of Social and Reha­
bilitation Services published notice of the proposed amendment 
of Rules 46.12.555, 46.12.556 and 46.12.557 pertaining to 
personal care services at page 517 of the 1989 Montana 
Administrative Register, issue number 9. 

2. The Department has amended 
4~.12.556 and 46.12.557 as proposed. 

Rules 46.12.555, 

3. The Department has thoroughly consideren all commen­
tary received: 

COM~ENT: A cornrnentor supported the proposed rule amendments 
but encouraged the Department to implement a pilot project to 
allow self-directed rPcipients more flexibility in obtaining 
personal care. 

RESPONSE: The 1989 Legislature authorized such 
in an amendment to HB 100. Once the specific 
viewed, the Department will proceed with 
accordinq to the timelines indicated. 

a pilot project 
language is re­

implementation 

4. This rule change will be applied retroactively to 
July 1, 1989. 

Certjfied to the Secretary of State ---~~y~l~7-' -------· 1989. 
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BFFORE THE DF:I'ARTMENT OF SOCIAL 
AND REHAFIII,JTATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 
46.12.1201, 46.12.1202, 
46.12.1203, 46.12.1204, 
46.12.1205, 46.12.1106, 
46.12.1207, 46.12.1208, and 
46.12.1209 pertaining to 
reimbursement for skilled 
nursing and intermediate 
care services 

TO: All Intere~ted Persons 

NOTICE OF THE AMENDMENT OF 
Rules 46.12.1201, 
46.12.1202, 46.12.1203, 
46.12.1204, 46.12.1205, 
46.12.1206, 46.12.1207, 
46.12.1208, AND 46,12.1209 
PERTAINING TO REIMBURSEMENT 
FOR SKILLED NURSING AND 
INTERMEDIATE CARE SF.RVICES 

1. On May 11, 1989, the Department of Social and Reha­
bilitation Services published notice of the proposed amendment 
of Rules 46.12.1201, 46.12.1202, 46.12.1203, 46.12.1204, 
46.12.1205, 46.12.1206, 46.12.1207, 46.12.1208, and 46.12.1209 
pertaining to reimbursement for skilled nursing and intermedi­
ate care services at page 525 of t.h<'! 1989 Montana Administra­
tive Register, issue number 9, 

2. The Department has amended ARM 46.12.1208 as 
proposed. 

3. The Department has amended the follo,.,ing rules as 
proposed ,.,ith the follo,.,ing changes: 

46.1,,1201 P~YMENT RATES FOR SKILLED NURSING AND INTER­

MEDIATE CARE SERVICES. .RAN61.!9N--PR9M--R9~B6--IH-BPPBS• 

61HeB-.J~-4-448!J8 (1) These rules shall be effective 
FOR RATE YEARS BEGINNING ON OR AFTER July 1, 19889. 

Subsection (2) remains as proposed. -
(3) The payment rate for nursing facilitie!l other than 

ICF/MR providers OR OUT OF STATE PROVIDERS, is a result of 
computJ.ng the formula: 

R=RO+RP, ,.,here: 
(a) For providers delivering servic10s in ie,.~--t.e~-~ 

nursing facilities whe-were-~ on June 30, 198', er-~ 
prevf~er~-~eiiveri,.g-eervieee-in-ieftg-~er~-eere-~eeiii~iee-whe 
were-,.e~-ewftere-eft-~~ne-a8T-i982T until the June 30, 1982 pro­
vider changes AS PROVIDED IN SUBSECTION (K): 

RO=T PLUS THE OBRA INCREMENT DEFINED IN ARM 46.12.1204 
(2), if A-T is less than 0 

RO=A, if A-T is equal to or greater than 0 
RP=S, if M1-s is less than 0 
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RP~S(1) for proviners DESCR!DED !N SUBSECTION (3) (a) 
delivering services in lel'lf!--~f"rm ea!l!'e nursing facilities 
constructing new beds after July 1, 1984 where M1-s is less 
than or equal to 0 

RP~S(2) for providers DESCRIBED IN SUBSECTION (3) (a) 
delivering services in 'I:On'!J--~n~t--e&l!'e nursing facilities 
extensively remocl~lecl after July 1, 1984 where M1-s is less 
than or equal to 0 

RP~M, if M-S is equal to or greater than 0 
A-e~al'l!e-~~~~~~~~~~-~-haYe-eee~rred 

~nder-al'ly-ef-~he-fel'l:e•ift!-eire~Ms~enees~ 
~i~---~he-edd~~iel'l-~~~~~~~~-haYi~-a 

s~es~aft~ial-il'l~er~s~-il'l-~he-pa!l!'~ftership-as-perMi~~ed-by-appli­

eaele-sta~e-la•~ 
~ii~--the-~~~~-aft-~~~~~~-propriete!Pship 

or-the-~ral'lsfer-ef-tit'l:e-~eT-er-pesseasiel'l-efT-a-faeili~y-~sed 
in-the-pt"O"''~'fliet~-m--i~~~~l-~--~-frem-the 
previdPr-~e-aftether-party-or-eftti~yt 

~iii~-the-Merger-e£-the-previder-eorperatieft-iftte-aftether 
eerpera~ieft-er-~~~~~~~~~~re-eorporatiefts~ 
He~everT-t~e-trel'l'fl4~~~~~~~~~-of-aft­
other--~~--~-ttte--prO"''ider-~-~-fte~ 
eefts~i~~~e-e-eha~!e ~~r~~~-previaer-eorpere­
tieft-i'fl-~~,-~~~~~s~ent~l--~~-~-stee~-he'l:d 
'-s-~~~-efte-pe.r~y--or-~i-1!1'-te-~~-er 
entityt 

~iv+--the-leese-ef-e'l:l-or-pert-ef-e-previder-~fted-feeil­
ity-~-:i:n -the-prO"''i'fliett-~-~-tel'JII--~-e-p-t~e 
traftsfer-ef-e--i-~~~..otc-=-l:he-r--pa-rty-or-eft­
tity~ 

Subsections (3) !b) through (3) !d) remain as proposed. 
~ Sl1) ~ ((V X Sl + (Y x 8~14 8.389)] divided by (V + 

Y) 
where: 
v is the total square footage of the original structure 

before construction of new beds. 
Y' is the square foot.age added to the facility as a result 

of the construction of new beds. 
(f) S(2) =the lower of S..H hl!!9 or s + (((F x 12) 

divid~by 365) x 1~8~16 1.1037) 
whero>: ---
F is ((B divided by D) x .BO) amortized over 360 months 

i'lt 12% per annum. 
D is the number of licenso>d beds in the facility, 
B is thP total allowable remodeling costs AS DEFINED IN 

ARM 46.12.1202(2) (t). 
Jsl T is the interim operating rate plus estimated in­

centive factor in effect on June 30, 1982r. 
(h) A is the CALCULATED operating rate effective July 1 

of the-current year COMPUTED in accordance with ARM 46.12.1204 
(2) and 46.12.1204(5), and revised as of the effective date of 
a change which results in a change jn operating rate'"- err-e-t 
le"'~~--~,---!o!'l--~---ith---AM---46~li!.,.1i!84~SJ-.,. 
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Operating R£ate rev1s1ons, including increases or decreases, 
effective as of a date other than July 1 may occur ~ under 
the following circumstances: a--eha~--~~-~-~-~ 
liee~~e~-ee~~-or-a-eha~~e-i~-provider~ 

(i) a chan e in the number of 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-141 MCA 
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4 6. 12. 120 2 PURPOSE AND DEFINITIONS ( 1) The purpose of 
ARM 46.12.1/01 THROUGH l2l0 ~he-l~~~~~-~~ is to define 
the basis ~nd procedures the department will use to pay for 
~eft~-~e~~-~6re nursing facility services provided to medicaid 
recipients from July 1, 19889 forward AND TO SPECIFY OTHER 
MEDICAID nEQUIREMENTS APPLICABLE TO NURSING FACILITIES. 

fat--~h~~~-~~~-~he-~-eE-~k~e-~~-ef 
~he-~~-See~ri~y-~-iftei~~ift~-~-a~s~eT-~-i396afat~i3t 
aftl!l l'i~ew-~~.!tr-tmel'l't ~e--ptry ~er ieft~-~ePIII--efH."e-~:t! 
~aeiii~y-~ePviee$-~hPe~~h-~he-~$e-e~-ra~es-tha~-are-reaseftae~ 
&ft~-aee1~ate-~e-ft~-~~~~~~-~~-by-e~~i­
eieft~~y-~-eeel'l'e!llieaiiy-~~~~~~-ke-~-ser­
vie~~-~6-~~ermik,-~~~~~~-Eederai-iaws7 
Pe~~ia~ieftS7-&fte-~~ft~ity-aft~-$a~ety-s~al'l'~&r~s~ 

fbt--B£~ieiefttly-a~e-~~~~~~ra~~Pe¥~~-are 
~hese--p1:"0Y'i~-h:e--pnl'W'i.ft.e-~"'~e ienl]rte!'lll--efH."e n~rsil'l' 
~aeiii~y-serviees-a~-~~~~-~~~r-~al-te-tfte 
pay!lleft~-Pa~e-~e~eP~ine~-ii'I-ARM-46~i2Ti~9i-AN9-46Ti~Ti~e4~ 

~et--A"e~~ate ien~-ter!ll-~-~-~e~~~~,--~r¥iees 
ape-~~e-~-~-een~erlllity-~~~l'ltal'!a-an~ 
~ederai-~~--r~ttiat.i-O'I'I'!I'r-i!J'IHI~.-ik,---a-nd--sa4ety-~,--by 
previ~ePs-hevift~-ne-~e~ieieneies-a$-"eterlllinel!l in-aeeerdin~~~ 
ARM-46Ti~yi~86~9tT 

(dal The rulPs for determining rates and the rate-set­
ting methodology may be amended or revised from time to time 
as determined by the department and according to procedures 
establtshed under Montana sta~e law. 

!2) As used in these rules governing len~-terlll-~ 
uursin3 facility services, the following definitions apply: 
-----lal "Lel'l'~-ter!ll--eare Nursing facility services• means 
skilled nursing facUity services provided in accordance with 
42 CFR 405 Subpart K AND, EFFECTIVE AUGUST 1, 1989, 42 CFR 
483, intermediate care facility services provided in accor­
dance ~ith 42 CFR 442 Subpart F, AND EFFECTIVE AUGUST 1, 1989, 
42 CFR 483, and intermediate care facility services for the 
mentally retarded provided in accordance ~ith 42 CFR 483 44~ 
SHbr'ar~--<i. 'l'he department hereby adopts and incorporates 
herein by reference 42 CFR 405 subpart K, ane 42 CFR 442 Sub­
parts F and G, AND 42 CFR 483, which define the participation 
~tandard~ eenditiel'l'~ REQUIREMENTS for providers, copies of 
which may be obtained through the Department of Social and 
Rehabilitation Services, P. o. Box 4210, 111 Sanders, Helena, 
Montana 59604-4710. The term "nursin facilit services" 
includes the term "lon.9: TERM care act l.ty serv ces • ~ ese 
NURSING FACILITY services include, but are not l.1m1ted to, a 
medically necessary room, dietary services including dietary 
supplements used for tube feeding or oral feeding such as high 
nitrogen diet, nursing sPrvices, minor medical and surgical 

14-7/27/89 Montana Administrative Register 



-987-

supplies, and the use of equipment and facilities. The 
services. and examples of servicer: listed in this subsectiOn 
are J.ncluded in the rate determined by the department under 
ARM 46.12.1201 and ARM 46.12.1204 and no additional 
reimbursement is rovided for such services. Examples of fe~, 
~er~-eere nursJ.ng acJ. J.ty serv ces are: 

(il all general nursing services including but not 
limited to administration of oxygen and related medications, 
hand-feeding, incontinent care, tray service, nursing rehabil­
itation services, a~~ enemast 1 and aeeahitae-~rea~me~t ROUTINE 
PRESSURE SORE/DECUBITlS TREATMENTL 

Subsection (2) (a) (iii remains as proposed. 
liiiii) items furnished routinely a~a---reiativeiy 

t!~ifer~iyto all patients ~o~ithout charge, such as patient 
go~o~ns, ~o~ater pitchers, basins and bed pans: 

Subsections (2) (a) (iv) through (2) (a) (iv) (D) remain as 
proposed. 

(E) aiepeeahi-e--&~tr--eletlt-ft?ttpe~s --i.f--~e:s-t.~"t 
ROUTINE INCONTINENCE CARE ITEMS APPROPRIATE FOR THE RESIDENT 1 S 
INDIVIDUAL ~~DICAL NEEDS: 

Original subsections (2) (a) (iii) (F) through 121 (a) (v) 
remain the same in text but will be recategorized as (2) (a) 
(iv) (F) through (2) Ia) (vi). 

(vivii) transportation of patients for routine services 
as defined in ARM 46.12.120212) (tr). 

Subsection (2) (a) (vii) remains the same in text but will 
be recategorized as (2) (a) (viii). 

(b) ••provider" means any person, agency, corporation, 
partnership or other entity that furnishes ie~,-te!'lll-~ 
nursing facility services and has entered into a~ WRITTEN 
agrE>ement with the department for providing those services. 

Subsections (2) (c) and (2) (d) remain as proposed. 
(e) "Patient day" means a ~o~hole 24-hour period that a 

person is present and receiving ie~!-term--ea~e NURSING 
facility services, regardless .. of the payment source. Even 
though a person may not be present for a whole 24-hour period 
on day of admission or day of death, such day will be 
considered a patient day. When department rules provide for 
the reservation of a bed for a patient who takes a temporary 
leave from a provider to be hospitalized or make a home visit, 
such whole 24-hour periods of absence will be considered 
patient days. 

Subsections (2) (f) through (2) (h) remain as proposed. 
(i) aAvera~e-wa~e•-means-59%-ef-t~e-eam-ef-starti~,-sai­

ariee-~e~-~~~~~~-JGe ser~-~-~he-d~e~~~ary-ef 
eeet!pa~ie~ai-~~-t.~~-~~~-the-~~~-~~-~-~est 
reeeftt-$~~¥ey-~-~~~~~-~&-serv~ee-effiees 
sa~i"'-a-tweive-~e~th-or-~ere-perieaT-divi~ea-hy-~he-~a~her-ef 
;eh-~~-s~~~7-~~-~&~-~-~-eam-~~--a¥e~e~e 
startiftg-~~~~-aa~a~iea-±ee"~i~±ee-~~--aepart~e~t 
ift-i~e-fiseai-yeer-i98~-wa~e-s~rveyT-diviaea-hy-ehe--~"m~er-ef 
faeH:i~ies-St!rveyed.- "AVERAGE WAGE" MEANS THE AVEPAGE NURSING 
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(nl) "Related parties" WITHIN THE MEANING OF THESE RULES 
for-~ses -o£--t-fl'N'~~'e't'ft't::i-m'l-~re-ttnder, shall include the 
following: 

(i) A person or entity shall be deemed a related party 
to his spouse, ancestors, descendants, brothers and sisters, 
or AND the spouses of any of the above, and also to any corpo­
ration, partnership, estate, trust, or other entity in which 
he or a related party has a substantial interest or in which 
there is common ownership. 

Iii) For purposes of determining whether partiN; are 
relate~ within the meaning of this rule, A ~-substantial in­
terest shall be deemed a~ DIRECT OR INDIRECT 1nterest e~l!'@@~~y 
er-i~eiree~iy, in excess of five percent (5%) of the control, 
voting power, equity, or otht>r beneficial interest_ of the en­
tjty concerned. 

Subsections (2) (m) (iii) through (2) (q) remain the same. 
(r) "Nonemergency routine transportation" means ,.ets~!:P!@ 

transportation for routine activities such as facility sched­
uled outings, nonemergency visits to physicians, dentists, 
optometrists, etc. Such transportation will be considered 
routine when provided within the community served by the 
facility or within 20 miles of the facility, whichew!r is 
greater. 

Is) "Extensive remodeling" means a renovation or refur­
bishing of all or part of a provider's physical facility, in 
accordance with certificate of need requirements, when the 
project's total cost depreciable under generally acceptable 
accounting principles exceeds, in a twelve month period, 
$2,4 00 times the number of total licensed NURSING FACILITY 
bed" in the facility. "Exten~remodeling" does not include 
the construction of additional new beds, but may include con­
struction of additional square ~tT or conversion of existing 
hospital beds to nursing facility bed,; IF THE COST REQUIRE 
MENTS OF THIS DEFINITION ARE MET. 

(t) "Total allowable remodeling costs" means those costs 
which are supported by adequate documentation. These costs 
include, but are not limited to, all costs of construction. 
Costs of moveable equipment, supplies, furniture, appliances, 
etc. are specifically excluded. A~so-eMei~eee-~~~~~ 
mod@~ia~-ee~~~-~~~~~~~~~-~i~ieA~~-Pitsrs!:~~ 
home-bedo-~s-reqtsiree-~y-the-dep~r~meP!~-ef-heai~h-~P!e-@PI~ire~­
mer~~~~-seieAees• 

Subsections (2) (u) through (2) (l':) remain as proposed. 
fa~t-aHe~~y-earea-r~~!:e~~-me~~o-~-medie~ie-ree~~er~~-wi~h 

a- a~ier~~-~saeosm@P!~-seere-e£-~.i9-er-~be~e-£e,.-~~ -mo~~h. 
be - ~~,h~-eere -p~~~ea~-me~r~a-~-m@d~e~~e-ree~p~e~~-w!:~h 

~-pa~±e~~-eaa@asme~t-aeere-e£-f.±s-e,.-~e~ew-for-e~y-mor~~h• 
(aa) "ABSTRACTS" MEANS PATIENT ASSESSMENT ABSTRACTS SUB­

MITTED BY PROVIDERS TO THE DEPARTMENT EACH MONTI! WHICH REPORT 
TO T!!F DEPARTMENT THE CARE FEQUIREMENTS FOR EACH MF:DICJ'I TD 
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PATIENT IN THE FACir,ITY ON FORMS PROVIDED AND ACCORDING TO IN­
STPl'CTIONS SUPPLIED IW THE DEPARTMENT. 

(ab) "LICENSED TO NON-LICENSED RATIO" MEANS THAT PATIO 
COMP!n'ED WHEN THE WEIGHTED SUM OF THE HOURLY WAGES, INCLUDING 
BENEFITS FOR RN'S AND LPN'S EMPLOYED BY PROVIDERS, IDENTIFIED 
RY THE DEPARTMENT IN ITS JANUARY 1989 WJIGE SURVF.Y OF PROVID­
EPS, DIVIDED BY THE HOURS INCLUDED IN THE SURVEY IS DIVIDED BY 
'I'HE AVERAGE NURSING CARE HOURLY WAGE. THIS RATIO IS USED TO 
CONVERT LICENSED HOURS INTO EQUIVAI.ENT NON-LICENSED HOURS FOR 
STAFFING AND PJITU:NT ASSESSMENT COMPUTATIONS PROVIDED FOR IN 
ARM 46.12.1206(]). THIS FACTOR IS UPDATED EACH TIME A WAGE 
SURVEY IS COMPILED BY THE DEPARTMENT. 

(ac) SERVICES PROVIDED IN PRIVATE ROOMS WILL BE REIM-
BURSED BY TfiE DEPARTMENT AT THE SAME RATE AS SERVICES PROVIDED 
IN A DOl'BJ,F. OCCUPANCY ROOM. A PROVIDER MUST PROVIDE A PRIVATE 
ROOM AT NO ADDITIONAL CHARGE WHEN IT IS MEDICALLY NEC:ESSARY 
AND THE PROVIDER MAY NOT BILL RECIPIENTS EXTRA FOR A MEDICALLY 
NECESSARY PRIVATE ROOM, A MEDICAID RESIDENT MAY PAY AN 
ADDITIONAL AMOUNT ON A VOLUNTARY BASIS FOR A PRIVATE ROOM WHEN 
SUCH A ROOM IS NOT MEDICALLY NECESSARY. THE RESIDENT MUST BE 
CI.EARI,y INFORMED THAT ADDITIONAL PAYMENT IS STRICTLY 
VOLUNTARY. A PROVIDER M~Y BILL A RESIDENT EXTRA WHO REQVESTS 
A NON-MEDICJ\LJ,Y NECESSARY PRIVATE ROOM. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-141 MCA 
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AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 50-5-10S and 53-6-141 MCA 

46.12.1204 PAYMENT RATE (1) A provider's payment rate 
FOR NURSING FACILITY SERVICES is the sum of an operating rate 
and a property rate, AS provided in ARM 46.12.1201(3). 

Montana Administrative Register 14-7/27/89 



-992-

(2) The calculated operating rate A, in dollars per pa-
tient day, if< given by the following effective July 1, 19889: 

A=A(1), if T1 is equal to or greater than A(1), or -
A=A(2), if T is equal to or less than A(2), or 
A=T, if T ls less than A(l) and greater than A(2), or 
A=Al3) if the facility was constructed after 6/30/82 
where: 
11(1) = R-+:t-me-5 B TIMES ((C times (($27.77 + ($54,627 
divided by D)) divided by .9)) + E) + H.,-i!3 the ODRA 
increment. 
A(2) - B--Hmes R TIMES ((C times (($27.09 + ($54,627 
divided by D)) divided by .9)) + E) + $hi!3 the OBRA 
increment. 
A ( 3) - B-~-me-s 
rlivided by D)) 

B TIMES ( (C times ( ($27.43 + ($54,627 
divided by . 9)) + E) + $hi!3 the OBRA 

increment. 
B-~~-~~~-w&~@-~~~~~~-~-&-p~ev~ee~7 B IS THE 
AREA WAGE ADJUSTMENT FOR A PROVIDER, 
c is the inflation factor used to compute the per diem 
rates. The inflation factor is the factor necessary to 
calculate increases in R(l) such that, effective July 1, 
198:t9, R(2) = R(l) X 1.01!3. ' 
D is-the number of licensed beds for a provider times 366 
days, or FOR FACILITIES NEWLY CONSTRUCTED AFTER JUNE 30, 
1965 OR NOT IN THE PROGRAM ON JUNE 30, 1985 OR 
PARTICIPATING IN THE PROGRAM WITH MORE THAN 25 LICENSED 
BEDS ON JUNE 30, 1985, D is ei~h@r thP number of licensed 
beds, BUT NO LESS THAN 25 AND NO MORE THAN 120 1 for a 
provider er-1!;7-w~ie~~e~-~~~ ~~~~r-ef 
iie@ne@e-~ees-£er-a-previe@r-er-li!9-wh~ehever-is-smaller, 
times 366 £er-£aeiii~i@s-newly-eens~rae~ee-a£~er-Jaft@-39T 
1985--~~-~--~--~he--~eg~eftr-~-~-~r--~~&,--er 
per~ieipa~ift~--~ft--k~-~~ ~-~rea~~--~h~ft--1!5 
1ieensee-~ees-en-Jane-39r-i995. 
E is the patient care adjustmer.t for a provider, 
T 1 j f< C times the interim operating rate in effect on 
JUne 30, 1982, indexed to December 31, 1982. 
R(l) = The statewide weighted average per diem rate for R 

as of June 1, 198:t9. 
R(2) = The statewide weighted average per diem rate for R 

indexed from R(l) by 1.01!3 effective July 1, 198:t9. 
The OBRA 87 cost increment effective July- 1, 1989 is 

$2.00. THE DEPARTMENT INTENDS THA~' PROVIDERS USE THE OBRA 87 
COST'INCREMENT TO MEET THE FISCAL YEAR 1990 COSTS OF COMPLYING 
~liTH THE REQUIREMENTS OF THE OMNIBUS BUDGET RECONCILIATION ACT 
OF 1987, PUBLIC LAW 100-203, AND ALL STATE AND FEDERAL LAWS 
AND REGUl.ATIONS ADOPTED THEREUNDER, INCLUDING BUT NOT LIMITED 
TO THE COSTS OF TRAINING FOR NURSE AIDES OTHER THAN THE COST 
OF ACTUAL TESTING REQUIRED FOR NURSE AIDES. 

~~~--~he-~~~~~~-£er-~-~~~~he-re­
sai~-ef-eempa~ift~-~he-£eliewin~-£ermale~ 
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B•l-+-~~~F-6+-~~¥~e~~~-~~~~~~-~eeal la­
bo~-~k~-~~~~-ope~a~~ft!-~e~k~~-~~~-~~~eal 
yea~-~9~~-~~~-~~-~a-eq~o~-~~~~~-t~aft 
Ofte-a~aftd&~d-dev~at~eft-~~em-~~e-avera!e-w&!e7-er 
B·l~s-±~-~~-~-thaft-~e-~k~~~~-~~-~~e 
avera!e-wa!e 7 
where-: 
P-~e-the-ave~&~e-wa!e-!e~-a-prev~der~e-wa!e-erea7 
s-~~-~~~-~~-ell-wo~e-~~~~~-e~aft­
dard-dev~ek~eft7-~~-~-~~~~fte-et&ftd&~d-dev~e~~Oft 
abeve-the-evera~e-wa!e7-er 
6-i~--t-lte- tl, ere~e ~~-a-l-l-~~-1ftil'l-lte-efte-~~tlft­
dard-dev~tltieft~-i~-¥-~~~~~-e~&~a~d-dev~tlt~e" 
belew-the-avera!e-wa~e~ 
(a) THE AREA WAGE ADJUSTMENT FOR A PROVIDER IS THE JlF.-

SULT OF COMPUTING THE FOLLOWING FORMULA: 
B=l + ( ( (F-G) DIVIDED BY G) TIMES THE RATIO OF TOTAL LA­
BOR COSTS TO TOTAL OPERATING COSTS, BASFD ON FISCAL YEAR 
1987 INFORMATION) IF F IS EQUAL TO OR GREATER THAN ONE 
STANDARD DEVIATION FROM THE AVERAGE WAGF., OR 
B=l.O IF F IS LF.SS THAN ONE STANDARD DEVIATION FROM THE 
AVERAGE WAGE, 
WHERE: 
F IS THE AVERAGE WAGE FOR A PROVIDER"S WAGE AREA, 
G IS THE AVERAGE WAGE f'OR ALL WAGE AREAS PLilS ONE STAN­
DARD DEVIATION, IF F IS MORE THAN ONE STANDARD DEVIATION 
ABOVE THE AVERAGE WAGE, OR 
G IS THE AVERAGE WAGE FOR ALL WAGE AREAS MINUS ONE STAN­
DARD DEVIATION, IF F IS MORE THAN ONE STANDARD DEVIATION 
BELOW THE AVERAGE WAGE. 
Subsection (2) (a) remains as proposed in text but will be 

recategorized as (2) (b), 
*bt--~he-~k~~~-fP~-~er-~~~~-~~-re-

ei ieftt~-~-~-~-de?~ftit~~--e -- -~~-ARM 
-46.,-lih'li!Sli!*i!t*aa --or-- :r!'lh:t-- -~-46.,-li!.,-ii!lli!-- -!!:a 
t~e-re~nJt-of-eemptlt~ft,-t~e-fellow±"'-: -

P• A-+-ffe---~f-~-Jf-x-bf 
where-: 
~he-eperat~ft,-rete-ad~n~tmeftt-iN8RBMBN~-ettr~~n!ae}e 

to-ne~~y-eare-er-l±,ht-eare-med!tea±d-~ee~p~eftt~~ . 
A-~e-the-eperet!l:~!-rate-eafenla~ed-£or-the-prev!l:der.,­
e--~-k~-i~~~~d~a~-~-aeee5~me~~-~re-~-or--_~h~ 

neavx-eare-er-li,ht-eare-ree!tp!teftt~ 
J-±~-tne-previeerLe-ave~tl,e-pat~e~t-aeee~e~e~t-~eore.,­
b-ie-the-avera,e-ftnr~~"l!-eare-henrly-wa,e-!i-ftelnd~~'3.::!'~-':e­

fit~ ... 
-----~he-eperotift,-rate-P-~~-to-be-b~l~ed-for-eerv!i-ee~-provi~­
ed-~e-+,:ea.:ry:ee:re-~-i#*-~~~-hli'"~¥el!'Y-e~th-ift 
whieh-~-reeipie~~-~-k~e-~~~~~-el-~a!f-~-er 
l±,ht-~~--~n±e-~e~t~~-rate-~-ene;eet-~-re~re~~~ 
adll!~tl!!eftt• 
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13) The calculated property rate is the r~sult of 
computing the forn•ula: 

(a) M ~ N x Z except for facilities extensively remod­
~led or with new beds constructed after July 1, 1984. 
I' = N (1 J x Z for facilities with new beds constructed 

after July 1, 1984, 
M = N(?) x Z for facilities extensively remodeled after 

July 1, 1984. 
where: 
M is the property rate per day of service, 
N is the provider's property rate as of 6/30/85. For 
entire facilities built after 6/30/85 
N is $7.60. 
For faci 1 i ties new to the program constructed prior to 
6/30/82 a 6/30/85 rate will be computed according to 
property rules effective 6/30/85. That rate will be 
carried forward using M = N x Z 
N(l) =the lower of 8Ti4 8.389 or (((Ax D) + IB x 7.60)) 

divided by (A+ B)) X iT8fi6 1:T0J7 
N(2) = the lower of R~l+-a:399 or D x iT8fi6 1.1037 + ((F 

x 12) divided by 365). --
where: 
A is the total square footage of the original NURSING 

FACILITY structure. 
B i » the o.quare footage added TO TilE NURSING FACII,JTY 

with the construction of new beds. 
D is th<> property rate as of 6/30/85 for the original 

structure. 
F is ((G divided by II x .80) amortized over 360 months at 

12% per annum. 
H is the total number of licensed beds in the NURSING 

facility after ~sive remodeling. 
G is total allowable remodeling costs. 
z is iT8f~6 1.1037. 
Subsections ~rough (4) (c) remain as proposed. 
(5) The averages, standard deviations, er prorating for 

additions AND AREA WAGE ADJUSTMENTS er-~~~~~ 
are recalculated once a year, using the f!,(!!etti-year--i~ most 
currently available data FROM A PERIOD prior to June--r: 
Revised rat.es based on ~he new calculations are EFFECTIVE ONLY 
ON !-!!l!!!to@e-ey July 1 of each year EXCEPT AS OTHERNIS.F: PROVIDED 
IN APM 46.12.1201 (3) (h) OR (i). 

Subsections (6) through (6) (b) (ii) remain as proposed. 
(iii J a Level I screening must be ~erformed prior to 

entry into the nursing fac1.lity to determ1ne if there is a 
diagnosis of mental illness or mental retardation and 1f so, 
to conduct assessments which determine the applicant 1 s need 
for active treatment.- A LEVEL I 'Pft~e screening form may be 
obta1ned from the department; 

(ivJ a copy of the preadmission-screening determina-
_tion for the clien~. The preadmission.:screening determine~ 
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the level of care and may be obtained from the Montana-wroming 
Foundation for medical care. A--~fe'phei'i'e'r-~~ion 
sereen~n,-deeerm~nat~eft-may-be-aeeeptable PAYMENT WILL BE MADE 
FOR SERVICES BEGINNING ON THE DATE OF REFERRAL FOR SCREENING, 
OR THE DATE OF SCREENING, WHICHEVER IS EARLIER~; 

Subsections (6) (b) lv) through (6) (c) remain as proposed. 
(d) The out-of-state provider must enroll in the Montana 

medicaid program. ENROLLMENT INFORMATION AND INSTRUCTIONS MAY 
BE OBTAINED FROM hy-~~21 the state's fiscal intermedi­
ary, Consultec, at P_.o. Box 4 6, Helena, MT 59664-4286. 

AUTH: 
IMP: 

Sec. 53-6-113 MCA 
Sec. 53-6-141 MCA 

4 6 .12 .1205 PAYMENT PROCEDURES (1) The department pays 
providers amounts determined under these rules on a monthly 
basis upon receipt of an appropriate billing which represents 
the number of patient days of ~eft~-eerm-eare nursing facjlity 
services provided to authorized medicaid recipients times the 
payment rate appH:eae~e-~-eaeh-~ minus the amount 
each medicaid recipient pays towar~~OSt of care. Author­
hed medicaid recipients are those residents who have been 
determined eligible for medicaid and have been authorized for 
either skilled or intermediate level of care as a result of 
the screening process described in ARM 46.12.-l~IH 1301, ET 
SEQ. 

with 
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basis, for the following items, if such items are medically 
necessaryT in accordance with ARM 46.12. 306, "hieh AND are 
prescrib~d hy a physician: 

SubsecHonl' (2) (a) (i) through (;>)(a) (cvii) remain as 
propt'sed. 

(cviii) nutrient solutions for parenteral and enteral 
nutrltion therapy when such solutions are the only source of 
nutrition for pat iPnts who, because of chronic illness or 
trauma, c<nmot he sustained through oral feeding. 'l'heee PAY­
MENT FOR THESE: "elutions will be allowable only if they are 
determined medically appropriate and prior authorized by the 
DEPARTMENT ei~ee~e~-ef-~he-Mediee~d-e~~ee~T; and 

(cviv) routine nursing supplies usea-Tn extraordinary 
amounts and prior authorized by the department. 

(b) If the above items are also covered by the medicare 
program and provided to medicaid recipients who are also medi­
care reciplents, reimbursement will be limited to the lower of 
the medicare prevailing charge or the provider's direct cost. 
Mediee~e-Per+-~-~~~-~~. Ne Aencillary services MAY 
NOT ee~ be bilied to the medicaid program for days of service 
for wh1ch medicare Part A coverate is in effect. 
·- - · Subsections ( 2) 7cl through2) (f) remain as proposed'. 

(g) Non-emergency TRANSPORTATION (FOR ACTIVITIES OTHER 
THAN eJ~eittei¥e--of those outlined in ARM 46.12.1202(2) (~r)) 
t~a"sl'e!!'tat~e~ may be billed additionally in accordance with 
ARM 46.12.1012 and ARM 46.12.1015. Emergency transportation 
may be billed additionally by an ambulance service in accor­
cl;,nc<· with ARM 46.12.10:?1-1022 and ARM 46.12.1025. 

subs<>ctions 12) (h) through (4) remain as proposed. 
(5) No payment or subsidy will be made to a provider for 

holding a be-d while thP recipient is temporad ly receiving 
medical services elsewhere, such as in a hospital, except in a 
situation where a provider is full and has a current waiting 
list of potential residents. The requirements of being full 
and maintaining a current waiting list appliesY to each hold 
bed day claimed for reimbursement. A provider will be con­
sidered full if all medicaid certified beds are occupied or 
being held for a rPcipient. temporarily receiving medical ser­
vices elsewhere or away on a therapeutic home visit. A pro­
vider will also be considered full as to gender if all appro­
priate, avai l.able beds are occupied or being held. For exam­
ple, if all beds are occupied or held except for one semi­
private bed in a female room, the provider is full for pur­
poses of hold days for male recipients. In this exceptional 
instance, a payment will he made for holding a bed while the 
resident is temporarily receivinq medical services elsewhere, 
except in anothP.r ie~OJ-terM-ee~e nursing facility, is expec-ted 
to return to the provider, and the cost of holding the bed 
will evidently be less costly than the possible cost of ex­
tending the hospital stay until an appropriate long term care 
bed woul<l otherwise become available. The providet' must 

14-7/27/89 Montana Administrative Register 



-997-

provide documentation, upon request, that the absence is 
expecte<l to be temporary and the anticipated duration of the 
absence. Temporary absences which are of indefinite duration 
should be followed up at least weekly by the provider in order 
to reasonably assure the department that the absence is indeed 
tPmporary. Furthermore, payment in this exceptional instance 
1Nill be made only upon written approval from the department's 
medicaid bureau. A request for nursing home bed reservation 
during a resident's temporary medical leave in this instance 
must be submitted to the department on the appropriate forms 
provided by the department 1Nithin 90 days AFTER ef the first 
day of the requested absence. The request form submitted to 
the department must be accompanied by a copy of the current 
waiting list applicable to each hold bed day claimed for reim­
bursement. In situations where conditions of billing for 
holding a bed are met, providers are required to hold the bed 
and may not fjJl the bed until these conditions are no longer 
met. The bed may not be filled unless prior approval is ob­
tained from the department. In situations where conditions of 
billing for holding a bed are not met, providers must hold the 
bed and may not bill medicaid for the hold bed day until all 
condition~ of billing are met. ' 

Subsection (6) remains the 
~~t--Befere-~-n~rein 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-141 MCA 

as 

as proposed but will be 

46.12.1206 PATIENT ASSESSMENTS, STAFFING REPORTS AND 
DEFICIENCIES (1) Each provider will report to~ 

department each month the care requirements for each medicaid 
patient in the facility on ~fte forms provided and aeecrdift!-~e 
ACCORDING TO ineeecrdenee-wr-~~- &t~nt-eeeeeemeft~-~ 
and instructions supp l.e by t e apartment. 'l'fte-~~ 
assessmen~-~-~-Fe~~ery-~-is-~~ ~-end 
ineerpereeed-by-re£erenee~- A-eepy-ef-~his-man~-~eblr.e 
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AUTH: Sec. 53-6-113 MCA 
IMP Sec. 53-6-141 MCA 

46.12.1207 INCLUDABLE COSTS Subsections (1) through 
(1) (d) (ii) (A) remain as proposed. 

(B) employee benefits excluding employer contributions 
required by state or federal law--FICA, Workers' Compensation 
Insurance (WCI), Federal Unem lo ent Insurance (FUll, State 
Unemployment Insurance SUI_. Per-a-se -emp eye -asm~ftis~ra­
~erT-~~~~ai-~e-~~~-have-~~-empleyer~~ 
eeft~ri~~tieft-~~~-aftd-~-~~-exei~des-~~-em­
pleyee-~efte£ita~ 

Subsections (1) (d) (ii) (C) through Ill (m) remain as 
proposed. 

AUTH: Sec. 53-6-113 and 53-2-201 MCA 
IMP: Sec. 53-6-111, 53-6-141 and 53-2-201 MCA 

46.12.1209 OVERPAYMENT AND UNDERPAYMENT Subsection (1) 
remains as proposed. 

(2) ift-the-~-~~~~~epa~~ft~-~illT 
~Within 30 days of the day the department notifies the provid­
er that an overpayment exists, THE DEPARTMENT WILL arrange to 
recover the overpayment by set-off against amounts paid for 
left~-~e-rm-~ nursing facility services or by repayment~ by 
the provider. 

(3) If an AGREEMENT HAS NOT BEEN PEACHED, WITHIN 30 DAYS 
OF NOTIFYING THE PROVIDER OF THE OVERPAYMENT, WHICH PROVIDES 
arraft~emeftt for FULL repayment WITHIN 60 DAYS OF THE OVERPAY­
MENT NOTICE eaftfte~--~e--~erked--eH~--withift--39--daya--af~er 
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!'le~~£~ea~~el'l-e~-k~~~~. the department will IMMEDIATELY 
COMMENCE OFFSETTING 11\a~e-..;!~tl~-i<!>t'l-e from rate payments SO AS 
TO COMPLETE w;,~!ol--f-tl'l:! recovery ~e-~~~ within sixty 
160) days from the date of the initial request for payment OR 
AS SOON THEREAFTER AS POSSIBLE. The sixty (60) day recovery 
pedod coincides with requirements of section 1903 (d) (2) of 
the Social Security Act, as amended. This section requires 
states to repay the federal share of medicaid payments within 
sixty (60) days of determination of a medicaid overpayment. 
Recovery will be undertaken even though the provider disputes 
in whole or in part the department's determination of the 
overpayment. '!'!'l--!:lo!e-<!'l-i-.s-eret-i"Ct"t--of'---Hle-~~-!"eeev­

"!:''f-mey--i'*"""~~-:i:-n--wn.:,.le-~!"-il'l-r>e~-!:--i-f-"tt"~-M!"-£a;,l:' 
"""''"±"'I-~- ... AA--+6-.-l-lh-l-2-l-&-M"8--beel't-~ A request for 
administrative review or fair hearing shall not entitle a pro­
vider to delay repayment of any overpayment determined by the 
department. 

Subsections (4) through (6) remain as proposed. 

1\{JTH: Sec. 53-6-113 and 53-2-201 MCA 
J ~~p: Sec. 53-6-111, 53-6-141 and 53-2-201 MCA 

4. The O<'pilrtment has thoroughly considered all commen­
tary receive(!: 

COM~!EN_:I'_S REGARDING ADEQUAC'<:_ OF RATES 

COMMENT: A number of comments were received favoring immedi­
ate -rebasina of costs used in the reimbursement formula. 
CommE•ntors stated that the department must use a cost base 
more current than 1980 to accurately reflect current costs. 
Spec.i fj c costs _such as nursing wages, workers' compensation, 
and liability 1nsurance rates have increased dramatically. 
Current costs should be used and inflators should be used only 
to update 'or short time periods and to estimate current oper­
ational costs. Conservative estimates show inflation at 6% 
for FY90, yet the department proposes a 3% increase. The only 
way for facilities to make up the shortfall is by increasing 
private pay rates. The department should make it a priority 
to rebasP costs to the most current available year. 

RESPONSE: The department will not rebase costs for fiscal year 
1990 rate-setting purposes. The department has received 1987 
cost reports, but <'lesk reviews and audits have not been com­
pleted so as to allow use of the data as a cost base. 

The 1989 Legislative session would have been the appro­
priate occ<>sion and forum to address this issue. Providers 
and their n'presentative associations did not present this 
issue to the Legislature, which could have responded specif­
ically to this request. 
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The department advised the Office of Budget and Program 
Planning IORPP) of the request for rebasing. The department's 
objective in doing so was to allow for appropriate surveys and 
studies, followed by proposal to the 1991 Legislature of 
rebasing for the 1992-93 biennium. The department has ob­
tained approval from OBPP to hire an outside consultant to 
,;otudy alternative reimbursement methodologies and to develop 
nursing facility cost data. Based upon the results of this 
study and the cost data developed, the department will propose 
rebasing under an appropriate methodology and will propose a 
budget modification for required funding to implement rebasing 
for the 1992-93 biennium. 

COMMENT: The department should undertake an effort to statis­
tically validate the currently proposed rate formula. Since 
1982 the department has failed to seriously evaluate the reim­
bursement system in any fashion. 

RESPONSE: The department will evaluate the reimbursement 
system as part of the study it will conduct regarding rehasing 
of costs for the 1992-93 biennium. 

COMMENT: Are reported costs attributable to Medicaid patients 
for 1987 over $2 million above Medicaid payments for 1987? Is 
it true that the department's own calculations showing profit 
and loss on Medicaid days indicate that over half of partic­
ipating facilities did not receive Medicaid reimbursement in 
1987 in an amount mePting their 1987 costs of providing care 
to Medicaid patients? 

RESPONSE: The department prepared a spread sheet which made a 
preliminary comparison of reported costs to medicaid payments. 
The spread sheet indicated a difference of approximately $2.3 
million between total reported costs and Medicaid payments. 
Further, the spread sheet indicates that 39 facilities re­
ceived Medicaid reimbursement totalling more than their 
reported costs and 56 facilities received Medicaid reimburse­
ment totalling less than reported costs. However, most of the 
cost information used in the analysis was not audited or re­
viewed. Further, because a prospective payment ·system is 
designed to reimburse the costs that would be incurred by eco­
nomically and efficiently operated providers, it is expected 
that not all actual costs will be reimbursed. This pre­
liminary comparison is not an adequate basis upon which to 
determine whether 1987 rates were sufficient to meet the costs 
of economically and efficiently operated providers. 
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COMMENT: Are audited costs higher than reported costs for 
1987 as sh0~m on the spread sheet prepared by the department? 

RESPONSE: The department has prepared a preliminary analysis 
of 1987 SNF costs as reported. At first glance, this compari­
son suggests that costs as reported are lower than the 1987 
adjusted costs after audit for some providers, but higher for 
others. However, not all adjusted costs are settled. The 
audit adjustments ~o~ere prepared by outside audit contractors 
and the cost report step down process has not been completed 
to determine final allo~o~able SNF costs. The adjustments sub­
mitted for combined facility audits or desk reviews are being 
analyzed further by Blue Cross/Blue Shield and the department 
to deterndne ~o~hether adjustments are appropriate. 

CO~IMENT: A number of comments inquired regarding the basis 
for the proposed fiscal year 1990 rate. These comments in­
clude the following: 

What has the department done to determine whether 1980 
costs indexed for'<ard in fact reflect current costs experi­
enced by facilities? 

Has the department compared actual inflation with the 
inflation factors applied to 1980 costs since this reimburse­
ment system was developed? What does this comparison yield? 
What reliable index or measure of inflation representative of 
inflation In nursing facilities was used in these comparisons? 
Would the department consider applying an industry index to 
1980 costs indexed forward as alternative to rebasing? 

What inflationary index or other predjctor of inflation 
did the department use as a basis for the 3\ inflation factor 
included in this rule? Did the department consider the infla­
tionary tr~nds experienced by nursing facilities during fiscal 
years 1988 and 1989 in developing this rule and determining 
~o~hether it can expect to meet: facilities' costs of providing 
care'? 

What did the department determine inflation has been for 
FY88 and FYR9? nid the 2% inflators for FY89 and FY89 cover 
inflation, jn the judgment of the department? 

New staffing requirements have been imposed by the de­
partment since the 1980 cost base was established. Such re­
quirements have been implemented in response to new federal 
requirements of participation and ne'< federal requirements for 
patient care and servj ces surveys. How has the department 
taken into account the j ncreased costs resulting from these 
ne~o~ requirements? 

Montana Administrative Register 14-7/27/89 



-1002-

How has the department taken into account the costs asso­
ciated with higher wage levels for registered nurses due to 
the nurse shortage being experienced in some parts of Montana? 

How has the department taken into account the increase in 
the acuity level of patients cared for in nursing homes, as 
reflected j n the statewide average patient assessment score, 
that has taken place between the 1980 base year and FY90? 

To soften the impact of the department's decision not to 
rebase costs until seeking more funding from the next Legisla­
ture, the department should modify the proposed rule to pro­
vide that reimbursement to nursing facilities will not be less 
than 90% of reported costs. 

The department should adopt a rule which assures that a 
proportionate share of the losses inherent in the system are 
shared by all participating facilities. It is unreasonable 
for some providers to receive excess reimbursement while 
providing no reasonable opportunity for an entire class of 
providers to obtain their actual allowable costs. A ceiling 
on Medicaid profits could be imposed as a source of funds to 
implement a stop loss provision. 

RESPONSE: The department has considered these comments. The 
department has applied a 3\ inflation factor to fiscal year 
1989 aggregate nursing facility rates to determine fiscal year 
1990 aggregate reimbursement. The department will not rebase 
costs for fiscal year 1990, but will study and propose a spe­
cific rebasing plan to the 1991 Legislature. As part of this 
study, the department will consider various methods of de­
terminiug costs and measuring inflation. The study "'ill 
include revie"' and development of cost data relating to staff­
ing costs and patient acuity, and will include consideration 
of alternative methods for distributing reimbursement funds as 
equitably as possible, including any appropriate caps on med­
icaid •profits.• The study will include a comprehensive 
examination of present and alternative cost determination and 
reimbursement methodologies. 

COMMENT: The department should provide an extension for pub­
lic comments to allow five days for comments after the actual 
per diem rates are calculated and publicized. It is unreason­
able to expect providers to fully provide input without bene­
fit of knowledge of what specific impact various department 
propooals will have on reimbursement. 

RESPONSE: The department will not extend the deadline for re­
Ce1pt of public comments. However, the department has 
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considered all commPnts received after the deadline to the 
date of this notice. 

COMMENTS REGARDING PROPERTY REIMBURSEMENT RATE 

COMMENT: The department should develop data to measure the 
current performance and appropriateness of its existing prop­
erty rate rule, but any changes should be made in a separate 
rule. 

RESPONSE: The department will evaluate the current property 
raterule as part of its analysis of the fair rental system 
and othPr nl(•thods of property reimbursement. 

cm:MP.NT: The proposed remodeling reimbursement formula at 
Sec1:r-on 46.12.1201(3) (f) unfairly discounts by 20% money spent 
on remodeling the nursing facility. This money is most likely 
borrowed to remodel an old or outdated facility to meet cur­
rent standards. The present policy encourages gradual deteri­
oration and eventua 1 rPplv.cement of an existing faciJ.i ty, 
rnther than ongoing maintenance by remodeling or upgrading. 

RESPONSE: The r-•modeling add-on computation historically has 
been based upon an imputed 20% downpayment on all remodeling 
projects. The $2,400 per bed threshold will screen out minor 
renovation and repajr but will allow adjustment for major 
work. The formula imputes a 20% downpayment because only part 
of the actual cost of renovation will be paid by Medicaid. 
This jn~ures that remodeling work is genuinely necessary be­
fore a provider commences such a project. The department will 
analyze the remodeling computation in conjunction with the new 
b~d crn1struction formula and property appraisal systems. 

COMMENT: The current system discourages providers from main­
ta1n1ng buildings. Because of the high threshold, providers 
are forced to hold needed expenditures until they can be 
combined into a larger project that will qualify for a rate 
adjustment. This results in more deterioration and higher 
costs than if work were done when needed. We urge the depart­
ment to revlse this system in conjunction with the fair rental 
system. 

RESPONSE: The department intends that a portion of the per 
d1em rate be used to maintain and provide repairs to the fa­
cility sufficient to provide for adequate and appropriate 
patient care and to maintain the facility's licensing and cer­
tification. Remodeling is not routine maintenance and repair. 
l'l•Pn the department analyzes the remodeling costs prior to 
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determining the allo"'ahle cost to be included in the remodel­
ing adjustment, costs are evaluated to verify if they are 
adequately supported by documentation and if they meet the 
criteria for remodeling, Routine maintenance and repair do 
not meet the criteria for remodeling and may be disallo~Ned 
from the remodeling costs computation. Moreover, maintenance 
of the facility ~Nill he a necessity if appraisals are to be 
used as the basis for a property reimbursement formula. If a 
building is not adequately maintained and repaired, its 
appraisal value "'ill be lo"'er than one that is adequately 
maintained. The department "'ill undertake further analysis 
and study to determine whether the threshold of $2,400 times 
the number of licensed facility beds remains an appropriate 
limit to be used in this analysis. 

COMMENT: ARM 46.12.1202(2) (s), dealing "'ith extensive remod­
el1ng, should be clarified to ensure that the addition of the 
~Nord "total" includes only licensed nursing facility beds and 
not beds such as personal care beds, s~Ning beds, and acute 
care beds. 

RESPONSE: The department "'ill change the reference to "total 
licensed beds in the facility" to read "total licensed nursing 
facility beds" to further clarify thattnrs refers to only 
licensed skilled and intermediate care beds. 

COMMENT: The property reimbursement system is based upon 
costs incurred in 1980 and before. This system must be 
revised and updated to account for current construction costs. 
A proper system should cover the costs of ne~Nly constructed 
buildings. 

RESPONSE: The department has not completed research on the 
various fair rental and other systems that are available for 
property reimbursement. The department "'ill solicit informa­
tion from other states, providers and consultants regarding 
property reimbursement issues. The department will also con­
tinue to meet INi th association groups regarding nursing home 
issuPs, including property reimbursement. 

COMMENT: What is the basis for the $8.38 maximum reimburse­
ment rate for newly constructed facilities? What studies has 
the department done to determine that $8.38 compensates a 
ne~Nly constructed facility for its reasonable costs? 

RESPONSE: The new construction limit ~Nill be $8.39 rather than 
$8.38, and is derived by the base period new construction rate 
con1putation of $7.60 indexed forward to the current level of 
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$8.39 for fiscal year 1990. The department will study and 
evaluate the rate paid for newly constructed facilities when 
it analyze~ the total property reimbursement methodology and 
fair rental system. 

COW.lF.NT: What a1-c the per c'liem property costs for the most 
r;-:;:;-;:;iitl y constructed fl'ld li ties in 11ontana? 

FESPONSE: In response to this question, the department has 
reviewed the available FY 1988 cost information on the two 
newest facilities, Parkview of Billings and Riverside of 
Missoula, Riverside has not yet filed a cost report. Fiscal 
year 1988 per diem reported property costs for Parkview have 
been computed by dividing the property costs reported ·On work­
sheet B. part II. of the cost report by total days reported on 
form MA14, yielding a per diem reported property cost of 
$14.39. The reported information has not been desk reviewed 
or audited. 

COMMENTS REGARDING OBRA COSTS 

COMMENT: The addition of $2.00 per day for OBRA-related costs 
wi1"111ot meet the need of providers to provide competitive 
salaries for certified nurse aides. As the profession is up­
graded through the OBRA certification requirement, salaries 
for these people should be upgraded, so that staff shortages 
are avoided. 

RESPONSE: The OBRA increment of $2.00 is intended to cover the 
est1mated costs of nurse aide training and other requirements 
of OBRA to be incurred during FY 1990. The Legislature did 
not specifically address the costs of nurse aide testing. It 
is expected this testing will be provided by the state to 
nurse aides free of charge, The Legislature appropriated an 
additional $390,209 for FY 1990 to provide payments to 
prov1ders for nurse aide wage increases. The funds appro­
priated may be used only for salary increases for nurse aides 
who have completed all training and competency evaluation 
requirements mandated under OBRA. The department will pro­
pose, prior to January 1, 1990, a rule specifying the require­
men~s and methods for obtaining such additional rejmbursement. 

CO~MENT: The proposed OBRA increment should be increased from 
$2.00 to $7.05 per patient day. The Legislature appropriated 
$2,725,930 for OBRA costs for FY 90, and approved 1,331,425 
days of care. These days are based on a general appropriation 
of 1,360,000 days reduced by 41,500 days for new Medicare cov­
erage and increased by 12,925 days related to spousal impover­
ishment. 
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RESPONSE: The department has used the appropriations and bed 
days specified in House Dill 100 and the Legislative Fiscal 
Analyst's report to develop the $2. 00 OBRA increment. The 
provisions of HB 100 allowed for $2,723,765 to he used in 
fi seal year 1990 fer ODRA costs. The Legislature adopted a 
figure of 1, 360,000 Medicaid bed days for fiscal year 1990. 
No separate bed day figures were adopted for the OBRA incre­
ment. The department will use the days and dollars specif­
ically adopted by the Legislature to calculate the $2.00 OBRA 
increment for 1990. The department will reevaluate OBRA costs 
after the end of fiscal 1990. OBRA costs are not necessarily 
an ongoing cost item and will not necessarily be included in 
the cost base for future rate years. 

COMMENTS REGARDING GEOGRAPHIC WAGE CO~PONENT 

COMMENT: We object to removal of language related to "average 
wage,• "wage area" and the geographic wage adjustment to the 
operating rate formula. The geographic wage adjustment should 
be retained but computed based only upon wages actually being 
paid by nursing homes in the state. 

RESPONSE: The wage adjustment will be retained but will be 
defined and calculated in a different manner. Average aide 
compensation will be used in the calculation rather than 
starting wages. Only nursing facility data will be used. 

COM~ENT: A provider-specific wage index should be developed 
us~ng actual nursing wage costs, which would result in higher 
rates to facilities which incur higher wage costs. The facil­
ities actually incurring higher labor costs have not always 
benefitted from the old wage index because wages were averaged 
geographically. 

RESPONSE: The department will not adopt this a·pproach at this 
tfme because the effectiveness and impacts of such an approach 
are uncertain. This idea will be evaluated in relation to the 
geographic wage area concept for possible us~ in future rate 
years. 

COMMENTS REGARDING THE OPERATING FORMULA "BAND" 

COMMENT: The department has not eliminated the operating for­
mula ~and" from the formula. The band was a temporary 
measure to allow facilities time to bring their cost of pro­
viding care in line with industry standards. Eight years is 
more than adequate time for a facility to bring costs in line 
with industry norms. The department's formula allows dollars 
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to be spent on fadlities which spend outside of the norm. 
Facilith•s that operate within the norms are penalized. The 
time has come to allow all facilities to compete for the short 
supply of Medicaid dollars on an equal basis by elimination of 
the band. 

RESPONSE: The department will not eliminate or narrow the band 
further this year. The department does not believe it should 
eliminate a key component of the reimbursement formula that 
affects a number of providers until rebasing or other adjust­
ment to the rule is proposed. The department ,.ill propose 
P.liminatiort of the bu.ncl when rebasing is proposed, 

C"OM~iBNTS RE;GAPDINC. WOJI!<ERS' COMPENSATION COST INCREASES 

COMMENT: llo,. has the department taken into account the costs 
assoc1ated with an increase in workers' compensation premiums 
for FY A9 from $7.49 per $100 of payroll to $9.71 per $100 of 
payroll, an increase of nearly thirty percent? 

RESPONSE: The department has not specifically identified work­
ere compensation premiums in setting rates because operating 
rate increa~es apply in general to total operating costs. 

COMMENT: The proposed rule fails to take into account in­
creases in workers' compensation insurance premiums for FY 90. 
Language should be added to allow increases in premiums in 
excess of 3\ to be passed throuqh to the Medicaid program. 
How has the department taken into account in setting rates the 
44.7\ increase to be experienced by facilities for workers' 
c0mpensation premiums during FY 90? 

RESPONSE: The need for additional reimbursement for all 
employers providing services under contract ,.ith the state is 
an issue ,.hich must be addressed by the Legislature. 1\ 
similar incrE>ase is expected for all employers subject to 
workers' compensation premiums. As of this writing, it is our 
understanding ~hat the Legislature has passed legislation 
preventing the expected increases from taking effect. The 
department ,.ill explore alternatives for recognizing these 
potential increased costs in the reimbursement system but at 
this time has not revised the proposed methodology to increase 
reimbursement for this cost category. 

COMMENTS REGARDING REIMBURSEMENT TO OUT-OF-STATE FACILITIES 

COHMENT: ARM 46.12.1204(6) Ia) Iii) provides that payment will 
be made to out-of-state facilities "if the services required 
are not provided in Montana." Trauma and rehabilitation 
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facilities in othPr states have much higher payment rates than 
in Montana. This proposal should be changed to clarify that 
the department ~ill pay in-state providers of specialized care 
the same types of reimbursement rates that it is ~illing to 
pay out-of-state providers for these services. 

RESPONSE: The proposed rule applies to payment for skilled 
nurs1ng and intermediate care services ~hich are provided in 
Montana and covered under the Medicaid program. This excep­
tion ~ill apply only if the necessary skilled or intermediate 
services are not provided by any provider ~o<ithin the state. 
Trauma and rehabilitation facility services are not separately 
covered under this reimbursement rule. 

COMMENT: The proposed rule provides that the Montana Medicaid 
program ~o<ill make payment to out-of-state providers if the 
recipient is a Montanan ~ho chooses to use an out-of-state 
provider, so long as it is "general practice for recipients in 
a particular locality to use medical resources in another 
state." This should be changed so that out-of-state reim­
bursement is not provided for services available in the recip­
ient's local community. In the alternative, if such reim­
bursement is provided it should not exceed the payment rate of 
the local Montana provider. 

RESPONSE: This rule provision is intended to provide for rea­
sonable access to necessary skilled nursing and intermediate 
care services for rural Medicaid recipients residing nearer to 
out-of-state providers than to Montana providers. It is 
assumed that where services are available in the local commu­
nity it is not general practice to obtain servicf's out of 
state. Therefore, it can reasonably be interpreted to cover 
out-of-state services only ~o<hen services are not provided in 
the local community. The payment rate of the out-of-state 
provider is limited to its home state Medicaid rate. The de­
partment believes it is appropriate to set payment rates based 
upon the Medicaid rate established by the provider's Medicaid 
program. 

COMMENTS REGARDING THE PATIENT ASSESSMENT SCORE SYSTEM 

COMMENT: Under the proposed system, the statewide average 
(SWA) patient assessment score ~o<ill be determined annually. 
Since the base period costs ~ere developed using a specific 
patient assessment, the average score should remain unchanged 
unless costs are updated. Costs in 1990 ~ere reflective of 
the acuity level of patients residing in facilities in 1980. 
Although costs have been increased by inflators, even if ade­
quate, they ~ould only account for increased costs of caring 
for the same patients. It is unfair to expect providers to 
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care for high acuity patients while being paid for those of 
ln~ acuity. To remedy this patient assessment scores should 
only be changed in years that costs are rebased. 

RESPONSE: The present patient assessment system computes a new 
faci!1ty specific patient assessment score and a new SWA each 
year. The increased acuity of patients in nursing facilities 
is m.-.asured by using the most current month's patient assess­
ment history for computing the SWA and facility patient 
assessment score. The commentor argues that if base period 
costs were developed using a specific patient assessment 
index, there should be no change in facility specific or SWA 
patient assessment factors unless the cost base is adjusted. 
Such a system would not apply current acuity levels as an 
adjustment factor in issuing rates. Patient acuity and facil­
ity costs would still be increasing, but the rate would fail 
to account for increasE'S in acuity by using updated patient 
assessment data. Under the proposed system, providers receive 
a greater share of the aggregate nursing facility reimburse­
ment based upon a higher score when compared to the statewide 
average. To adjust the facility specific patient assessment 
information and not the statewide average information doe's not 
seem reasonable either. If the facility data is updated to 
the most current data that is reasonably available, the corre­
sponding statew]de average should also be kept as ~urrent as 
possible. 

COMMENT: ARM 46.12.1202(21 (hi defining the "provider's aver­
age pati('nt assessment score" should be changed to clarify 
that the survey period used must be repr('sentative of the full 
year. Under the Medicare Catastrophic Coverage Act of 1988 
(MCCA), many patients are entitled to 150 days of Medicare 
coverage, commencing on January 1 of each year. Thus, for 
approximately five months, patients who are normally part of 
the Medicaid population are removed from that population for 
Medicaid patient assessment purposes, ,.,hich affects the 
patient assessment score for those months. The provider's 
average pat~ient assessment score should be computed using a 
period that includes at least an equal number of months from 
both the January to May period and the June to December 
period. The last sentence in paragraph (h) should be revised 
to read: 

"The most recent survey shall include a sur­
vey period of not less than three months nor 
more than six months, ,.,hich period should be 
determined in a manner ,.,hich can reasonably 
be considered representative of all months of 
the provider's rate year." 
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This section should also be clarified to ensure that the p7ri­
od of time used is a time period within the last year, s1nce 
nothing in this section indicates that the department must 
perform annual surveys. Under the current language it is con­
ceivable that the "most recent• survey could be several years 
old. 

RESPONSE: The department has taken into account the new cover­
age unaer MCCA in determining which months will be used in the 
FY90 patient assessment computation. The department has used 
two months when lower Medicare utilization is expected, 
November 1988 and December 1988, and two months when Medicare 
utilization is expected to be higher, February and March of 
1989. The department will continue to use the most current 
data available, which provides the most representative avail­
able sample for providers in computing the facility specific 
and statewide patient assessment averages. The department 
will continue to perform. annual surveys. 

COMMENT: What was the statewide average patient assessment 
score in 1980, FY 83, FY 87, and FY 89? What is the statewide 
average patient assessment score that will be used under the 
proposed rule in the calculation of the patient care adjust­
ment effective July 1, 1989? 

RESPONSE: The statewide average patient assessment scores are 
as follo1ors: 

FY 1990 I proposed) 3.265 
FY 1989 3.157 
FY 1988 3.157 
FY 1987 3.032 
FY 1986 2.935 
FY 1985 2.985 
FY 1984 2.997 
FY 19113 3.016 

There was no computation of the statewide avera.ge patient 
assessment score in 1980 because the patient assessment system 
was not adopted until 1982. 

COMMENT: The department should remove the patient care ad­
~ustment from the operating rate formula and provide a 3\ 
tncrease for each provider. Some legislators have ·said that 
the 3% increase is to be applied to all rates. 

RESPONSE: The department considers the patient care adjustment 
factor to be a reasonable and essential component of the rate 
distribution process. The department has complied ~ith 
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legislative intent as expressed in House Bill 100 and the Leg­
islative Fiscal Analyst's report in applying the appropriate 
index factor to formula property rates and to aggregate op­
erating rates as measured by the statewide weighted average. 

COMMENT: The department should not adopt and incorporate by 
refenmce the patient assessment manual. The manual is an 
internal department document, and the Montana Administrative 
Procedure Act (MAPA) allows incorporation only of other state 
or federal agency regulations or publications. Providers and 
provider organizati(ms have not had an opportunity to comment 
upon the specifics of this manual, which contains vague and 
ambiguous language and has been subject to significant changes 
and conflicting interpretation by department staff and agents 
of the department. 

RESPONSE: The notice of proposed amendment published on March 
11, 1989, indicated that the department proposed adoption and 
incorporation of the manual, and that interested persons could 
comment upon the proposal. The department assumed providers 
would comment upon the manual. Since providers did not' feel 
they had an opportunity to comment, the department is more 
than willing to provide another opportunity to comment. The 
department will continue to use the manual as it has since 
1985 but ~Nill not adopt and incorporate the manual in this 
rule amendment. The department will propose a separate rule 
amendment by October 1989 to adopt and incorporate the patient 
assessment manual. 

COMMF.NT: Proposed changes at 46.12.1201(3) (h) Iii) require 
providers, ~Nhose rate is recomputed after initial calculation 
using a deficient patient assessment monitor score, to wstaff 
to the new patient assessment levelw. Does this section con­
flict with the language at 46.12.1209 dealing with facility 
deficiencies? Will providers using a deficient patient as­
sessment score be held to a standard different than other pro­
viders? 

RESPONSE: Providers using a deficient patient assessment score 
~Nill be held to the same standard as under the previous rules. 
The deficient provider ~Nill be required, at the minimum, to 
staff to the patient assessment score that is used in issuing 
their reimbursement rate. This requirement applies to all 
providers. The patient assessment score used in setting the 
individual provider's reimbursement rate sets the minimum 
staffing requirement for the rate year for that provider. 
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COMMENT: The proposed rule ~ould allo~ a provider to obtain a 
ne~ patient assessment monitor if the"provider's rate has been 
calculated with a deficient monitor. This proposal should be 
modified to allo~ the ne~ rate to be effective on the date the 
ne~ monitor is requested. This allo~s a rate consistent with 
patient care to be reimbursed in a more timely fashion, depen­
dent on the provider's correction of problems demonstrated by 
a patient assessment monitor. 

RESPONSE: The requested change would require the department 
to monJ. tor the month in which the request ,.,as made, rather 
than randomly selecting a month in the new survey period May 
through October. In the original monitor period, November 
through April, the department assumes the provider is not de­
ficient until the monitor is performed and a deficiency is 
identified. In· a follow up monitor, the department will 
assume the provider is deficient until the monitor verifies 
that deficiencies have been corrected. The proposed patient 
assessment system provides that the facility's rate will be 
adjusted only on January 1, if the July 1 rate was set ,.,ith a 
deficient score. This is an improvement from the current 
rule, ,.,hich does not allow an adjustment until the beginning 
of the next fiscal year on July 1. The adjustment of defi­
cient rates on January 1 will allow the department time to 
perform a follow-up monitor of the period May through October 
and will allow the department to compute and issue ne~ rates 
for deficient providers at one specific time during the rate 
year rather than numerous times. 

COMMENT: The department should allo~ a provider who incurs a 
significant change in patient assessment to request on a quar­
terly basis that a new rate he calculated. This change would 
allow a provider to more expeditiously recover current costs 
of providing an increased level of patient care and would help 
enhance access to nursing homes for heavy care patients. 

RESPONSE: The department has considered this request and has 
determined that such a system could be detrimental to some 
providers because rates could decrease as well as increase. 
A provider's rate could decrease if one or two patients with 
high patient assessment scores died within the quarter. This 
could result in a substantial decrease in reimbursement for 
that quarter. Some providers would have difficulty budgeting, 
as rates could fluctuate several times a year, ,.,hile other 
providers might have no changes. This system would also re­
quire a substantial an•ount of administrative time to recompute 
and reissue rates, to perform additional monitors,and to 
collect overpayments if a rate decrease was ,.,arranted. 
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COMMENT: The definitions of "heavy care" and "light care", 
and the pa~ncnt methodology for these designations should be 
totally removed. Providers requested that heavy care rates be 
set based upon diagnosis or gervice requirements, or negotia­
tion of rates according to the cost of providing care. Exam­
ples of such heavy care patients include ventilator dependent 
pabents and head injured patients. Heavy care payment rate 
adjustments are Tlf>ressary to improve access to nursing homes 
and to reimburse providers in relation to the increased costs 
of serving heavy care patients. Because heavy care costs more 
to provide, reimbursement should not he budget neutral. Heavy 
care should be redefined as 1.5 standard deviations over the 
average patient assessment score. Light care adjustments 
should be excluded. The heavy care provision is not respon­
sive to providers' request for heavy care reimbursement 
because t"he patient assessment score of 7.10 is too high. 
Based on experience, a PAS of 5.50 or 6,00 would be considered 
"heavy". What is the department's methodology and rationale 
for determining these specific upper and lower limits? 

RESPONSE: The department will remove all proposed amendlnents 
pertaining to heavy and light care. The heavy and light care 
rate increment methodology was proposed to recognize the basic 
differences in the cost of care between nursing home residents 
at thl? extreme t>nds of the patient assessment spectrum. How­
ever, then• was no special funding nor specific legislative 
intent to pay increased heavy care rates to nursing homes. 
Therefore it must reasonably be approached as a budget neutral 
methodology. The department has consistently indicated that 
any heavy care payment system would be budget neutral and 
would bt> based upon the existing patient assessment system. 
However, providers and provider organi%ations have all ex­
pressed dissatisfaction with the proposed heavy care/light 
care system. The department will review and consider alterna­
tive approaches to reimbursing for such patients and will 
consult with providers and provider organizations in an 
attr>mpt to adopt an acceptable system in the future. 

COMMENT: Rather than alleviate the acc~ss problems for heavy 
care pati~nts, the system of heavy care and light care incre­
ments will create access problems for light care patients. 
The department should use a simpler system of an additional 
flat per diem amount to be billed for heavy care patients. An 
alternative is to contract rates on an individual basis. 

RESPONSE: The department will delete the heavy and light care 
methodology and will consider other options for future imple­
mentation. 
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COMMENTS REGARDING INCORPORATION OF FEDERAL OBRA & OTHER 
REQUIREMENTS 

COMMENT: The language in proposed ARM 46.12.1207(2) (a) liil, 
regu~n.ng nursing facilities to "provide for residents in a 
manner and in an environment that promotes maintenance or en­
hancement of each resident's quality of life,• is so vague and 
broad that it could be interpreted to mean whatever the de­
partment desires, The requirement should be clarified. 

RESPONSE: The proposed language has been adopted from 42 U,S,C 
§l396ribl Ill (A), which is part of OBRA '87. This is a federal 
requirement and will be adopted as proposed by the department. 

COMMENT: The department should not restate the provisions of 
OBRA '87 in its rule as proposed at ARM 46.12.1203(l)(f) 
through Iii and 1205(7). The proposal appears to require pro­
viders to comply earlier than required under federal law, 
Further, some of the proposed requirements are to be enforced 
by the state Department of Ileal th and Environmental Sciences 
(DHES) rather than SRS. It would be sufficient to merely re­
quire providers to comply with all state and federal laws and 
regulations or to incorporate the OBRA provisions by refer­
ence. Further, OBRA has been amended and may be further 
amended prior to the federal effective dates. 

RESPONSE: The department does not intend to change the federal 
OBRA requirements or to require compliance on a schedule dif­
ferent from that required under federal law. The proposed 
language was intended as an additional means of notifying pro­
viders of the requirements, Further, although ORES has pri­
mary responsibility for enforcement through the survey pro­
cess, SRS also must enforce these requirements by entering 
into provider agreements and sanctioning providers or termi­
nating agreements where appropriate. However, th£' department 
agrees that it is preferahle to incorporate the federal law 
rather than repeating its language. The department will in­
corporate the OBRA Medicaid nursing facility requirements, 
which will include the statute as amended to the effective 
date of the proposed rule and the OBRA screening requirements 
as implemented in the department's rules. If the federal law 
is later amended, the department will propose a retroactive 
amendment to ineorporate the change. The department will com­
ply with any direction from HCFA that part of the statute is 
invalid and should not be enforced by this department. It is 
the department's intent to require compliance with OBRA as it 
may be amended by Congress or interpreted by HCFA in the Code 
of Federal Regulations. 
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COMMENT: The written notice requirement regarding bed hold 
during therapeuU c leave or hospitalization is difficult to 
meet. Often the length of a resident's hospitalization is 
unpredictable, making the prior written notice requirement 
next to impossible to implement. The department should 
address this issuP. 

PESPONSE: OllRA '87 requires that facilities provide written 
1nformation to the resident and a family member or legal rep­
resentative. The information must specify the duration of the 
bed hold policy, if any, under the state plan, and the facil­
ity's policies on bed hold periods. This information must be 
provided before a resident is transferred to a hospital or for 
therapeutic leave and at the time of transfer. The department 
will delete from the rule proposed ARM 46.12.1:?05 (7), but 
will adopt and incorporate by reference the OBRA requirements. 
Nursing facilities will be required to meet all requirements 
of federal law including the provisions of OBRA '87 concerning 
written notice upon admission and prior to transfer for hospi­
tal or therapeutic leave. 

MISCELLANEOUS COMMENTS 

COMMENT: The proposed rule at ARM 46.12.120:?(2) (a) should be 
updatPd to reflect renumbering of the incorporated federal 
regulations effective August 1, 1989, 

RESPONSE: The proposal has been amended to incorporate the 
updated citations as of their effective dates. The term "par­
ticipation standards" has been changed to "participation 
r .. quirements • for consistency with language in the federal 
r•·gul.ations. 

COMMENT: The rules are not written in a clear and understand­
able manner. First, the definition of "adequate nursing fa­
cility services" in ARM 46.12.120:?(1) (c) is difficult to 
determine, because the definition refers to another regulation 
in ARN 46.12.1206, which in turn refers to a regulation which 
incorporates another regulation. Tracing these references 
ultimately leads to the suggestion that provision of adequate 
services requires compliance with only the criteria relating 
to necessity of Medicaid admissions, rather than compliance 
with state and federal regulations and standards generally. 
Second, the definition in ARM 46.12.1202 (1) (b) of "efficiently 
and economically operated providers" is ludicrous because it 
suggests that facilities which do not make a profit from the 
underfunded Medicaid program are inefficient and uneconomical. 
These definitions should be corrected. 
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RESPONSE: The department has made a considerable effort to 
1mprove the rule to make it easier to understand. Ho~oever, 
this is an ongoing project and ~oork remains to be done. The 
subject matter of the rules is complex and the rules must be 
read as a whole to determine the intent of the department re­
garding all nursing facility requirements. The conunent re­
garding "adequate services" inaccurately characterizes the 
purpose and effect of references to other rules, and as a 
result oversimplifies and misstates the essence of the rules. 
No alternative approaches to this difficult task are suggest­
ed. The referenced sections in fact directly address their 
respective subjects, hut also refer to additional applicable 
material. The alternative is to unnecessarily repeat rule 
language, which is also potentially confusing and increases 
the administrative costs of the department and the length of 
the rules. The provisions of ARM 46.12.1202 (1) Ia), (l)(b), 
and (1) (c) originally were included in the rule to simplify 
presentation to HCFA of the state plan regarding nursing 
facility services. Because these items need not be included 
in the rule itself, they are being deleted from the final 
rule. Other language in 46.12.1202(1) is retained and clar­
ified. The department believes the use of referenced sections 
in ARM 46.12.1206 appropriately addresses the subject of defi­
cienci"s and those references ~oill be retained. 

COMMENT: The nursing facility rule does not allow providers 
to recover any of the indirect expenses associated with pro­
viding residents necessary medical items. Providers should be 
allowed to charge a reasonable mark-up for these items, to 
cover the real costs of storing, processing, marking, account­
ing for and delivering these items to the resident. 

RESPONSE: The department considers the per diem rate to cover 
the cost of storing, processing, marking, accounting for, and 
delivering these items to the resident. These are all routine 
services being provided by the facility for which no addition­
al reimbursement is provided. The department al.lo~os billing 
for ancillary i terns at direct cost when medically necessary 
and physician prescribed. These items are not considered rou­
tine and the provider is allowed to recover its cost of pro­
viding these items. 

COMMENT: ARM 46.12.1205(8) lists items which may be charged 
to a nursing facility resident. Since there may be other 
items similar to the specific ones ·tisted, the department 
should add a section to include "other similar items". Sub­
section (6) excludes certain routine stock items such as aspi­
rin. It is our understanding that if routine items are used 
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in eYtraordinary amounts they may be billed separately. This 
should be clarified. 

RESPONSE: The listing included at ARM 46.12.1205(8) was in­
serted into the state plan as a requirement of OBRA '87. The 
OBPA language requires that the listing be as specific as pos­
sible as to the items not covered by the per diem rate. 
Routine items that are used in extraordinary amounts may be 
billed to Medicaid, uot the resident, if they meet the crite­
ria of ARM 46.12.1205(2) (a) and are prior authorized by the 
department. Under no circumstances can aspirin or acetamino­
phl:n be billed to fo!edicaid or to the resident. 

COMMENT: In ARM 46.12.1202(2) (j) a "medically necessary room'" 
is defined as a double-occupancy room. It appears the depart­
ment will require that providers always use a double-occupancy 
room. In cases where isolation is ordered by the physician 
due to a diagnosis or for an infectious disease, is the de­
partment ordering the provider to use a double-occupancy room? 
Is the department willing to indemnify the provider for any 
possible consequences in such a case? We urge the depa~ment 
to pay for a private room when ordered by a physician for med­
ical reasons. 

RESPONSE: Under proposed ARM 46.12.1202(2) (j), a private room 
will be reimbursed by the department at the same rate as a 
double-occupancy room. It has not been demonstrated that pro­
vision of a private room significantly increases operating 
cost to providers. The rule does not require providers to 
place patients in a double-occupancy room where a physician 
orders a private or isolation room for medical reasons. How­
ever, a provider must provide a private or isolation room at 
no additional charge to Medicaid when it is determined med­
ically necessary. The provider may not bill recipients extra 
for a medically necessary private room. A Medicaid resident 
may pay an additional amount on a voluntary basis for a pri­
vate room when it is not medically necessary, but the resident 
must be clearly informed that it is strictly voluntary. Lan­
guage has been added to clarify that a resident who requests a 
private room when it is not medically necessary may be re­
quired to pay for the amount of the private room rate that 
~xceeds the Medicaid per diem rate. 

COMMENT: Proposed ARM 46.12.1202(2) (a) liv) (E) requires pro­
viders to provide disposable diapers, or cloth diapers at the 
patient's request. Providers should be required to provide 
either cloth or disposable diapers, hut not both. To require 
providers to provide both is an unnecessary expense. The term 
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"diaper" should be replaced with a term that is consistent 
with residents' dignity. 

RESPONSE: The department inserted the reference to cloth 
d1apers at the request of individuals who felt that a resident 
should be allowed to use cloth diapers without extra charge if 
they have a skin sensitivity to disposable diapers. The de­
partment is not requiring the provider to provide a dual sys­
tem for incontinent care depending on the whims of patients. 
However, providers should make available the type of inconti­
nent care suitable to the patient's medical needs. The de­
partment considers the provision of diapers for incontinent 
care to be a routine service item, whether the facility rou­
tinely provides cloth or disposable diapers. The department 
will eliminate the reference to diapers in ARM 46.12,1202 (2) 
(a) (iv) (E) and insert "routine incontinence care items appro­
priate for the resident's individual medical needs" in its 
place. This phrase will he interpreted by the department to 
mean any incontinence care item that is not specifically 
defined as billable as an ancillary service. Providers will 
be required to provide at their discretion either cloth or 
disposable diapers as part of routine incontinence care 
covered under the per diem rate. Providers must also provide 
the type of diaper appropriate to the medical needs of indi­
vidual patients for whom the provider's routine type is rned­
lcally inappropriate. 

COMMENT: ARM 46.12.1202(2) (a) (i) should be clarified to state 
that "decubi tis .treatment • includes the routine services asso­
ciat•·d with actual treatment of pressure sores, such as neces­
sary salves, coverings, wound dressings, turning and position­
ing, but does not include special beds, mattresses and wheel­
chair cushions;-;hich can cost thousands of dollars. The term 
"pressure sore" should be used in place of "decubitis", since 
that is now the accepted term to describe the condition. 

RESPONSE: The department will revise the rule language to read 
"routine pressure sore/decubitis treatment", The rules define 
which services or items are included in the payment rate as 
routine. The rules also indicate when services are no longer 
routine and therefore separately billable. Mattresses (foam­
type and water), beds, and bedside furniture are specifically 
included in ARM 46,12.1202 as routine items. Antibacterial 
ointments, lotions, surgical dressings and surgical tape are 
also contained in the list of items covered by the basic per 
diem rate. Any item that would meet the criteria for extraor­
dinary use of a routine item or the criteria for reimbursement 
under 46.12.1205 (2) (e), as durable medical equipment and med­
ical supplies, and which are intended to treat a unique condi­
tion which cannot be met by routine nursing care, may be 
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billed separately by the medical supplier in accordance with 
ARM 4F.12.80l through 802 and 1\RJ'II 46.12.805 through 806. 

COMMENT: ARM 46.12,1202(2) (k), defining "administrator" 
should hP clarified to provide for those administrators who 
hold temporary licenses awaiting final licensure by the state. 

RESPONSE: The department does not believe that this additional 
clarification is necessary. A temporary license allows an 
administrator to work in the caparity as an administrator un­
til a final license is issued by the state and an individual 
holding a temporary license would meet the requirements as an 
ilrlmi nistr11tor under 1\R!>' d(, .12.1202 (2) (k). 

COMMENT: The rule language is inconsistent in the use of the 
terms 'patient" and "resident". The languaqe used should he 
consistently ''resident". 

RESPONSE: The departmPnt agrees that "resident" is the appro­
prl ate term. During preparation of rule replacement pages, 
the department will review the rules and insert resident in 
the place of patient ~here it is appropriate to do so. 

COMMENT: 'I'he old language in ARM 46.12.1/.09(3) should be re­
storPd to allow the department tlw discretion to review the 
circumstances surrounding an appeal to determine if a delay in 
repayment· js appropriate. Or, in the alternative, the new 
language should be clarified to state that although filing a 
request for administrative review or fair hearing does not 
automatically entitle a provider to a delay in repayment, the 
department may determine that a d~lay is appropriate. 

RESPONSE: Federill repayment requirements are such that to 
allow ~repayment-s to E'Xceed the proposed time period may in 
effect result in a loan of state general fund to the provider. 
The departmPnt has no authority to grant such loans. 

COM/lENT: Section 46.12.1208 (6) (c) provides that "failure of 
the department to con~lete desk reviews within any particular 
time shall not entitle the provider to retain any overpayment 
discovered at any time." The department should be required to 
conduct its desk rPViews and audits in a timely fashion, and 
cost rPports should be clost>d out at the expiration of some 
particular length of time. It is inappropriate for a pro­
vider's cost report to be "open" forever and subject to audit 
and paybarks lonq a ftt"r the rate year ends. Providers are 
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expected to meet many standards and time frames, and the 
department should be expected to do like~ise. 

RESPONSE: The department agrees that desk revie~s and audits 
should be completed timely. However, the department does not 
agree that providers should be allowed to retain overpayments 
simply because audits or desk reviews have not been completed 
as soon as desirable. The department will attempt to complete 
audits and desk revie~s as soon as possible, but ~ill not 
allow providers to retain overpayments simply because they are 
not identified ~ithin a particular period of time, 

5. This rule change ~ill be applied retroactively to 
July 1, 1989, 

~ta-

Certified to the Secretary of State --~Ju!!ul~y~JZ~----------' 1989, 
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VOLUHF. NO. 43 OPINION NO. 23 

CONFLICT OF INTEREST - Enforcement of nepotism laws on 
Indian resP.rvations; 
CONTRACTS - Effect of nepotism statute violation; 
CFIMINAL LAW AND PROCEDURE - Enforcement of nepotism 
laws on Indian reservations; 
EDUCATION - Enforcement of nepotism laws against school 
board rn<"mbers; 
INDIANS Enforcement of nepotism laws on Indian 
reservations; 
NEPOTISM Enforcement of nepotism laws on Indian 
reservations; 
PUBI.JC OFFICERS - Enforcern<"nt of nepotism laws on Indian 
reservations; 
SC~OOL BOARDS - Enforcement of nepotism laws on Indian 
reservations; 
SCHOOL DISTRICTS Enforcement of nepotism laws on 
Indian reservations; 
MONTANA CODE ANNOTATED - Sections 2-1-301, 2-2-301 to 
2-2-304, 2-2-302, 2-2-J04, 20-3-324, 20-4-201 to 
20-4-207; 
MONTANA LAWS OF 1987 - Chapter 117; 
MONTANA LAWS OF 1933 - Chapter 12; 
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'v Gen. No. 
91 (1988), 41 Op. Att'y Gen. No. 57 (1986), 39 Op. Att'y 
Gen. No. 67 (1982), 34 Op. Att'y Gen. No. 3 (1971); 
UNITED STATES STATUTES AT LARGE- 57 Stat. 588 (1953). 

HELD: Montana's nepotism statutes apply to members 
of public school boards for districts lying 
wholly or partially within an Indian 
reservation. Criminal prosecution of nepotism 
law violations by members who are Indians with 
respect to decisions made and implemented 
wholly on-reservation may be initiated only in 
federal court by the United States except for 
those violations occurring on the Flathead 
Indian Reservation. Finally, contracts 
entered into in contravention of the nepotism 
statutes are voidable. 

July 11, 1989 

James C. Nelson 
Glacier County Attorney 
P.O. Box 428 
Cut Rank MT 59427 

Dear Mr. Nelson: 
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You have requestt'!d my opinion concerning the following 
question: 

Does the prohibition against nepotism in 
section 2-2-302(1), MCA, apply to members of a 
public school board whose district is located 
wholly or partially within an Indian 
reservation and, if so, what enforcement 
mechanisms are available against such members 
who are Indians? 

I conclude that the Montana nepotism statutes, 
§§ 2-2-301 to 304, MCA, apply uniformly to all persons 
specified thereunder and that such statutes are not 
preempted by federal law. I further conclude that, 
while criminal prosecution in state court under section 
2-2-304, MCA, is unavailable in some instances, other 
remedies exist for violation of the nepotism 
prohibition, including possible criminal prosecution by 
the United States pursuant to 18 U.S.C. S 13 and 
employment termination of the person to whom the board 
member is related. 

Your question arises with respect to a state school 
district located within the exterior boundaries of the 
Blackfeet Indian Feservation. Information submitted 
with the opinion request indicates that school district 
employees have been employed despite the fact that, at 
the time their employment commenced, they were related 
by consanguinity within the fourth degree to a member of 
the school district's board of trustees. Section 
2-2-302 (1), MCA, states, however, that "(i] t shall be 
unlawful for any person or any member of any board, 
bureau, or commission or employee at the head of any 
department of this state or any political subdivision 
thereof to appoint to any position of trust or emolument 
any person related or connected by consanguinity within 
the fourth degree or by affinity within the second 
degree." There is no dispute that the nepotism 
prohibition in section 2-2-302(1), MCA, facially applies 
to employment decisionmaking by members of a school 
board. See State ex rel. Hoagland v. School District 
No. 13, lTI; MOnt. 294;"298-99, 151-P.2ifl68, 169-70 
ill44T; 41 Op. Att'y Gen. No. 57 (1986): 39 Op. Att'y 
Gen. No. 67 at 250 (1982); 34 Op. Att'y Gen. Ho. 3 at 89 
(1971). The school board has nonetheless suggested that 
a 1987 amendment to section 2-2-302, MCA, validates at 
least some initial hiring determinations which, when 
made, conflicted with such statute, and that, as 
discussed below, federal preemption issues exist. 
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First, the 1987 amendment to section 2-2-302 (1987 Mont. 
Laws, ch. 117) added subsection ( 2) (b) which excepts 
from the prohibition in subsection (1) "the renewal of 
an employment contract of a person who was initially 
hired before the member of the board, bureau, or 
commission nr the department head to whom he is related 
assumed the duties of the office." (Emphasis added). 
The amendment's purpose was to overturn 41 Op. Att'y 
Gen. No. 57 at 233 (1986) to the extent it held that 
contract renc~ral decisions were subject to the general 
nepotism prohibition even though, at the time the 
affected employee was firr.t employed, no nepotism 
violation had occurred. Neither the purpose nor th<:> 
literal language of the amendment justifies a 
construction, such as has been urged by the school 
board, that suhsPction (2) (b) encompasses renewals of 
contracts which were proscribed by subsection (1) when 
initially made; i.e., the clause "before the member .•. 
assumed the duties of his office" refers only to those 
periods of time when the involved public official was 
not serving and is not intended to insulate from the 
nepotism prohibition an otherwise invalid initial hiring, 
decision Made by the official durinq a previous term in 
of~ice. 

Second, federal preemption issues are present since the 
involved school board members are Indians, their 
employment decisions were made within the exterior 
boundaries of their reservation, and such decisions 
relate to indivicluals whose employment occurs on such 
reservation. Preemption may derive from interference 
with a specific federal statutory scheme or, under 
somewhat more limited circumstances, from infringement 
on tribal self-government authority. ~· White 
Mountain A,Eac,he Tribe ~Bracker, 448 u.s. 136, 142-43 
( 1 9 8 0 l : v11.ll1 ams v. Lee , 3 58 U. S. 217 , 2 2 0 ( 19 59) . 
Under either pr<'emptio,----prong the applicability of the 
nepotism statutes to tribal members must be determinecl 
by balancing state, federal and tribal interests. ~. 
Californla v. Cabazon Band of Mission Indians, 480 U.S. 
2o2-;-214-16(19B7f:Wash1Dgton ~Confederated Tribes of 
Colville Indian Reservation, 447 U.S. 134, 156-57 
(1980). In this case, the material facts and underlying 
interests are quite well defined and lead inevitably to 
the conclnsion that the nepotism provisions do apply. 

Montana's nepotism laws date back to 1933 (1933 Mont. 
r.aws, ch. 12) and reflect a basic public policy against 
even the appearance of impropriety attendant to the use 
of contractinq authority by public officers to benefit 
their relatives. See 41 Op. Att'y Gen. No. 57 at 234 
(" { t] he intent of ti'i'e { n<;>pot ism] statutes is to prevent 
favoritism and conflicts of interest by public agencies 
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in hiring, and to concentrate on the applicant's merit 
and qualifications"). Like any statute which speaks 
broadly and admits few exceptions, these provisions may 
occasionally penalize a worthy applicant, but such a 
penalty has been legislatively deemed necessary to 
ensure against the possibility of conflicted 
decisionmaking. Nepotism prohibitions directly promote 
confidence in the integrity of elected or appointed 
officials' discharge of their statutory responsibilities 
and therefore touch upon matters of a uniquely state and 
local governmental concern. 

In contrast, no federal statutory scheme is affected by 
the Nontana nepotism statutes, and the state statutes 
govern activities over which tribes have no sovereign 
responsibility. This is accordingly not a situation 
where state law interferes with comprehensive federal, 
joint federal-tribal or purely tribal regulation. ~. 
California ~ Cabazon Band of Mission Indians, supra 
(on-reservation tribal gaming enterprise); New Mexico v. 
Mescalero Apache Tribe, 462 U.S. 324 ~9~on= 
reservation federal-tribal resource management program); 
White Mountain Apache Tribe Y.!._ Bracker, supra 
(on-reservation tribal timbernarvesting management by 
Bureau of Indian Affairs) . The State is also not 
seeking through the guise of its nepotism provisions to 
exact an economic benefit from reservation activities 
which it has declined to provide pursuant to its own 
laws. See ~ Navajo School Board Y.!._ Bureau of 
Revenue, 458 u.s. 832, 843 (1982). These provisions 
instead reflect an important state public policy 
uniformly and nondiscriminatorily applicable to 
individuals who, by their own choice, have assumed 
positions of trust under Montana law. 

Enforcement of state nepotism statutes is nonetheless 
affected by whether the challenged conduct has occurred 
on-reservation by a public officer who is an Indian. 
Section 2-2-304, MCA, subjects public officers to 
criminal prosecution for violation of section 
2-2-302(1), MCA, with a maximum penalty of a $1,000 fine 
and/or six months' imprisonment. Decisional law has 
further established that contracts entered into in 
contravention of nepotism laws are voidable. State ex 
rel. Hoagland Y.!._ School District No. g, supra. The 
second of these remedies is administrative in nature, 
and its use is governed by statute. See §§ 20-3-324(2), 
20-4-201 to 207, MCA. The somewhat more complex issue 
is whether the criminal sanctions under section 2-2-304, 
MCA, may be applied to the reservation-based conduct of 
a public officer who is an Indian. 

14-7/27/89 Montana Administrative Register 



-1025-

It is settled that state criminal laws have no 
application to Indians for crimes committed within 
Indian country, as defined by 18 U.S.C. § 1151, unless 
<"Xpressly made so bv Congress. ~. United States v. 
John, 437 U.S. 634, 651 (1978) 1 Un~States "V-: 
Ai'itelope, 430 u.s. 641, 646 (19~ seymour v. 
Sulerintendent, 368 U.S. 351 (1962); State v. Greenwalt, 
20 Mont. 196, 205-07, 663 P.2d 117""8,"""1182-83 (1983); 
State ex rel. Irvine v. District Court, 125 Mont. 398, 
~i39 P.2d~275 (1951). Thus, except for the 
Flathead Indian Reservation over which criminal 
jurisdiction has been assumed pursuant to section 6 of 
Public Law No. 280, 67 Stat. 588, 590 (1953) (§ 2-1-301, 
MCA) , Montana has no authority to prosecute Indians with 
respect to violation of section 2-2-302(1), MCA, if the 
challenged decision is made on-reservation and relates 
to employment or other services to be rendered there. 
Nonetheless, because nepotism is against the State's 
public policy (47 op. Att'y Gen. No. 91 (19881 l and is 
prohibited rather than merely regulated, such violations 
are subject to prosecution in federal court by the 
United States pursuant to the Assimilative Crimes Act, 
18 U.S.C. § 13, See Cabazon, 480 U.S. at 211 n.lO. 
Such prosecution IS thus a matter subject to the 
discretion of the United States Attorney, not the 
involved county attorney, and the former is, of course, 
not bound by my view of the federal law issues addressed 
above. 

THEREFORE, IT IS MY OPINION: 

Montana's nepotism statutes apply to members of 
public school boards for districts lying wholly or 
partially within an Indian reservation. Criminal 
prosecution of nepotism law violations by members 
who are Indians with respect to decisions made and 
implemented wholly on-reservation may be initiated 
only in federal court by the United States except 
for those violations occurring on the Flathead 
Indian Reservation. Finally, contracts entered 
into in contravention of the nepotism statutes are 
voidable. 

Sincerely, 

~Q~J_ 
MARC RACICOT 
Attorney GenPral 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Proposals of the Department 

of Revenue are reviewed only in regard to the procedural 

requirements of the Montana Administrative Procedure Act. The 

Committee has the authority to make recommendations to an agency 

regarding the adoption, amendment, or repeal of a rule or to 

request that the agency prepare a statement of the estimated 

economic impact of a proposal. In addition, the Committee may 

poll the members of the Legislature to determine if a proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all 
rules of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney genera 1 (Attorney Genera 1 's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1 • Consult ARM topical 
Update the rule 
accumulative table 
contents in the last 
Register issued. 

index. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through March 
31, 1989. This table includes those rules adopted during the 
period April 1, 1989 through June 30, 1989 and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption aust be published within 6 
months of the published notice of the proposed rule.) This 
table does not, however·, include the contents of this issue 
of the Montana Administrative Register (MAR). 

To be current on proposed and adopted ruleaaking, it is 
necessary to check the ARM updated through March 31, 1989, 
this table and the table of contents of this issue of the 
MAR. 

This table indicates the departaent naaa, title nu.ber, rule 
numbers in ascending order, catchphrase or the subject aatter 
of the rule and the page nuaber at vbicb the action is 
published in the 1989 Montana Adainistrative Register. 

AQMINISTRATIQN. Department of. Title 2 

I 
2.21.8001 

I-VII 

Exeapt coapensatory Ti .. - WOrkweek, p. 2609 
and other rules - Crievanc .. , p. 2055, 2559 
(Teachers• Retireaent Board) 
and other rules - crediting Military 
Payaent of Benefits at Death - Par-ent 
Benefit - Bonuses as ea.pensation 
Errors on Wages Not Reported, p. 800 

service 
of Child's 
Correcting 

AGRICVLfURE. Department of, Title 4 

I 
(Montana 
I-XIII 

I-XXVI 

4.5.203 
4.12.3011 
4.12.3501 

4.15.101 

Inspection Fee for Co ... rcia.l Feeds, p. 2467, 13 
Agriculture Oevelopaent Council) 
· and other rules - Growth Through Agriculture 

Prograa, p. 810 
and other rules - Standards and Procedures for 
Impleaentation of the Montana Environmental 
Policy Act, p. 1606, 2692 
Designation of Noxious Weeds, p. 628, 899 
Regulation of Noxious Weed Seeds, p. 248, 394 
and other rules - Grading of Certified Seed 
Potatoes, p. 2062, 2562 
and other rule Fees Agriculture Debt 
Mediation Scheduling and Agreement Procedures, 
p. 807 
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STATE AUDITOR. Title 6 

I-II 

I-VII 

6.10.121 

Unethical Practices by Investment Advisers and 
Broker-dealers, p. 2065, 221 
Emergency Rules - Implementation of the Medicare 
catastrophic Coverage Act of 1988, p. 2563 
Registration of securities Salesmen and Broker­
dealers, p. 2071, 220 

COMMERCE. Department of. Title 8 

I-XXVI 

(Board of 
8.8.2803 

(Board of 
8.14.603 
(Board of 
8.20.401 

(Board of 
8.22.501 

(Board of 
8.24.403 

(Board of 
8.28.418 

(Board of 
8.30.701 

(Board of 
8.32.305 

(Board of 
8.34. 414 

14-7/27/89 

and other rules - Standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606, 2692 

Athletics) 
and other rules Prohibitions Boxing 
Contestants - Physician Requirements Weights 
and Classes - Scoring - Down - Equipment - Judges 

Inspectors - Appeals - Appeal of Decisions of 
Officials, p. 630 

Cosmetologists) 
School Requirements, p. 1943, 2479 

Hearing Aid Dispensers) 
and other rules - Traineeship Requirements and 
standards - Fees - Notification of Address Change 

Record Retention Code of Ethics 
Disciplinary Actions - Fines - Hearings - Minimum 
Testing and Recording Procedures, p. 694 

Horse Racing) 
and other rules Definiti~ns Parimutuel 
Exercise Persons Jockeys - Pony Persons 
Trainers - Veterinarians - General Requirements -
Medication, p. 635 

Landscape Architects) 
and other rules Applications Seals 
Examinations Reciprocity Suspensions and 
Revocations - Complaint Process Disciplinary 
Actions - Fines, p. 698 

Medical Examiners) 
and other rule - Annual Registration and Fees 
Fee Schedule, p. 172, 395 

Morticians) 
Unprofessional Conduct - Narcotics Law Violations 
- Felony, p. 2535, 225 

Nursing) 
and other rules - Educational Requirements 
Licensure - Conduct - Disciplinary Procedures 
Standards General Welfare Reports 
Definitions, p. 1629, 2720 

Nursing Home Administrators) 
and other rule - Examinations - Fee Schedule, 
p. 2269, 2567, 14 
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(Board of Occupational Therapists) 
8.35.402 and other rules - Definitions - Applications for 

(Board of 
8.36.404 
{Board of 
8.39.504 

Limited Per~it - Pass-Fail criteria Fees 
Unprofessional Conduct Limited Permits 
Reciprocity, p. 819 

Optometrists) 
Examinations, p. 1947, 318 

outfitters) 
and other rules Licensure Approved 
Operations Plan Conduct Standards of 
Outfitter and Professional Guide - Conduct 
Additional Required Outfitter Procedures 
Outfitter Records, p. 460 

(Board of Pharmacy) 
8.40.415 and other rule - Suspension or Revocation - Gross 

Immorality and Dangerous Drugs, p. 703 
(Board of Physical Therapy Exa~iners) 
8.42.601 and other rules Unprofessional conduct 

8.42.702 
Disciplinary Actions, p. 174, 833 
and other rules - Reported Violations, p. 463, 
833 

(Polygraph Examiners) 
8.47.404 License Renewal -Date - continuing Education, 

8.47.404 
(Board of 
8.50.437 
(Board of 
8.56.409 
(Board of 
8.58.411 
8.58.412 

8.58.606 
(Board of 
8.61.1201 
8. 61.1601 

8. 61.1601 
(Board of 
8.62.504 
{Board of 
8.64.504 

p. 1, 474 
License Renewal - Date, p. 465 

Private Security Patrolmen and Investigators) 
Fee Schedule, p. 2073, 24.80 

Radiologic Technologists) 
Fees Schedule, p. 430, 753 

Realty Regulation) 
Fee Schedule, p. 432, 754 
Inactive Licenses - Reactivation of Licenses 
Continuing Education, p. 467 
Licensure - course of Education, p. 179, 475 

social Work Examiners and Professional counselors) 
Licensure Requirements, p. 1866, 319 
and other rules - Hours, Credits and carry over -
Fee Schedule - Ethical Standards, p. 434, 755 
Hours, Credits and Carry over, p. 2469, 320 

Speech Pathologists and Audiologists) 
Nonallowable Functions of Aides, p. 645 

veterinary Medicine) 
and other rules - Annual Renewal of certificate 
of Registration - Continuing Education - Conduct 
- Unprofessional Conduct, p. 823 

(Building Codes Bureau) 
8.70.101 and other rules - Incorporation by Reference of 

Codes - Standards - Fees - National Standard for 
Park Trailers, p. 2611, 476 

(Milk Control Bureau) 
8,79.201 Regulation of Unfair Trade Practices, p. 708 
8.79.301 Licensee Assessments, p. 250, 396 
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(Financial Division) 
8.80,102 Banks Direct Leasing of Personal 

(Board of 
8.86.301 
8.86.301 
8.86.301 

p. 470 
Milk control) 

Class I Resale Pricing Formula, p. 710 
class I Pricing Formulas, p. 2333, 15 
class I Pricing Formulas Formula 
p. 1949, 15 

8.86.504 and other rule - Quota Plans, p. 501 
(Local Government Assistance Division) 
I Administration of the 1989 Federal 

I 
Development Block Grant (CDBG) Program, 
Administration of the 1989 Federal 
Development Block Grant (CDBG) Program, 

(Board of Investments) 

Property, 

Index, 

Community 
p. 718 
Community 
p. 647 

I-XVII Economic Development Bond Progr~m - Investments 

8.97.1502 
By the Montana Board of Investments, p. 252, 659 
Interest Rate Reduction for Loans Funded from the 
coal Tax Trust, p. 472 

(Board of Housing) 
8.111.305 and other rule- Qualified Lending Institutions-

Qualified Loan Servicers Guidelines, p. 2625, 266 
8.111.305 Qualified Lending Institutions, p. 504 
(Montana Agriculture Development council) 
I-VI Growth Through Agriculture Program, p. 2026, 2481 
(Montana state Lottery Commission) 
8.127.605 and other rules- Licenses- License Renewal 

Electronic Funds Transfer - Prizes, p. 2342, 19 

EDUCATION. Title 10 

(Superintendent of Public Instruction) 
I-VII Traffic Education, p. 2074A, 438 
10.13.301 and other rules -Program Standards and Course 

Requirements for Traffic Education, p. 2537, 438 
(Board of Public Education) 
I-CLXXXVI and other rules - Accreditation, p. 2075, 2271, 

342 
10.57.301 and other rules - Endorsement Information - Class 

2 Teaching Certification, p. 312, 662 
10.58.302 and other rules - Teacher Education Programs 

Leading to Interstate Reciprocity of Teacher 
Certification, p. 2629, 397 

10.65.201 Policy Statement on Kindergarten Accreditation 
and Schedule variances, p. 311, 662 

(Montana Arts council) 
10.111.705 Challenge Grants for Permanent Endowment 

Development, p. 649 

fAMILY SERVICES. Department of. Title 11 

11.12.211 

14-7/27/89 

and other rules - Payment Rates for Residential 
Foster care Providers, p. 2344, 20 
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FISH. WILDLIFE AHD PABKS. Department of. Title 12 

I-XXVI 

12.6.701 

12.6.707 
12.6.903 

and other rules - Standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606, 2692 
Personal Flotation Devices and Life Preservers, 
p. 1960, 267 
Definition of "Vessel", p. 1959, 269 
Helena Valley Equalizing Regulations, p. 506 

HEALTH AND ENVIRONMENTAL SCIENCES. pepartment of. Title 16 

I 

I-XV 

I-XXVI 

16.8.921 

16.8.1407 

16.20.102 

16.32.110 

16.44.202 

Food and Consumer Safety - Temporary Licensing of 
Tourist Homes During the Montana centennial 
Cattle Drive, p. 720 
Licensure Standards for Medical Assistance 
Facilities, p. 2349, 479, 663 
and other rules - Standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606, 226, 398 
and other rules - Air Quality Permitting of New 
or Altered sources of Air contamination, p. 181, 
315, 756 
and other rules - Air Quality - Combustion in 
Woodwaste Burners Definitions for Emission 
Standards for Existing Aluminum Plants 
Standards for Visible Emissions in Aluminum 
Plants, p. 2471, 270 
Enforcement Procedures Under the Water Quality 
Act, p. 2679, 314, 611 
certificate of Need Criteria for Granting 
Certificates of Need for Health care Facilities 
and Services, p. 2030, 2484 
and other rules - Hazardous Wastes - Definitions 

Requirements for samples Collected for 
Treatability studies Requirements for 
Recyclable Materials Reclassification to a 
Material Other than a Waste - Reclassification as 
a Boiler Regulation of Certain Recycling 
Activities Applicability of Interim Status 
Requirements - Information Statement for Chapter 
44, Subchapter 10 Regarding the Availability of 
Information, p. 2153, 2485 

HIGHWAYS, Department of. Title 18 

I 

I-XXVI 

18.8.511A 

Classifying Certain Types of Actions 
as categorical Exclusions, p. 508, 900 
and other rules - standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606, 2692 
Circumstances Under Which Flag Vehicles are 
Required, p. 1962, 321 
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and other rule - Special Permits for Length, 
p. 1964, 2487 

JUSTICE. Department of. Title 23 

23.3.502 and other rules - Licensing of Commercial Motor 
Vehicle Endorsements, p. 2680, 486 

LABOR AND INDUSTRY. Department of. Title 24 

24.11.101 and other rules Unemployment Insurance, 
p. 2162, 2723 

24.12.201 and other rules New Horizons Program tor 
Displaced Homemakers, p. 722 

24.16.9003 Establishing the standard Prevailing Rate of 
wages, p. 375, 665 

(Human Rights Commission) 
24.9.202 and other rules - Definitions - Investigation 

Procedure on Finding of No cause·- certification 
- Right to Sue Letters - Issuance of Right to sue 
Letter, p. 2539, 487 

STATE LANDS, Department of. Title 26 

I-V 

I-XXVI 

26.4.301 

Department of 
Maintain State 
667 

State Lands' Responsibility to 
Land Ownership Records, p. 2546, 

and other rules - Standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606, 28 
and other rules Regulation of strip and 
Underground Coal and Uranium Mining, p. 1317, 30, 
399 

LIEUTENANT GOVERNOR, Title 30 

(Statehood 
I 

centennial Office) 
and other rule - Grants to the Counties or 
Organization of counties - Application Review 
Procedure, p. 2360, 2743 

LIVESTOCK. Department of, Title 32 

I 

32.6.712 

Notice of Change of Agent Employment Status, 
p. 511 
state Meat and Poultry Inspection Program, 
p. 186, 612 

NATURAL RESOURCES AND CONSERVATION, Department of. Title 36 

I-XXVI 

14-7/27/89 

and other rules - standards and Procedures tor 
Implementation of the Montana Environmental 
Policy Act, p. 1606, 2692, 228 
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Safety of Dams Program, p. 1137, 2489 
Natural Resources and Conservation) 

and other rules - Floodplain Management, 
Water Well Contractors) 

Monitoring Well Construction Standards, 
2503 

p. 727 

p. 1868, 

and other 
Intermixing 
General, p. 

rules casing Perforations 
of Aquifers - Sealing of Casing 

2475, 229 

PUBLIC SERVICE REGULATION. Department of. Title 38 

I-IX 
I-XXIII 

38.5.301 

Pipeline Safety, p. 2207, 2569 
and other rule - Establishing Certain Minimum 
Standards for the Adequacy of Telecommunications 
Services, p. 377 
Filing Requirements for Municipal water and Sewer 
Utilities, p. 743 

REVENUE. pepartment of. Title 42 

I Bad Debt Credit - Motor Fuels Taxes, p. 831 
I Keylock or Cardtrol statements, p. 745 
I and other rules - Centrally Assessed Property 

Market Value of Pollution Control Equipment, 
p. 316, 760 

I Income Tax Returns - original Return Defined, 
p. 2364, 2745 

I Income Taxes - Passive Loss, p. 2366, 2745 
I-II Metalliferous Mines - Market Value Taxable 

Quantity, p. 1786, 2224, 2506 
42.6.101 and other rules - Transfer of Child support 

Collection Rules to Department of Social and 
Rehabilitation Services, p. 757 

42.12.205 and other rule - Requirements When Licensing is 
Subject to Lien, p. 828 

42.15.116 Income Taxes - Special Montana Net Operating Loss 
Computations, p. 2368, 2745 

42.17.105 Computation of withholding Income Tax, p. 2552, 
230 

42.19.402 and other rules Trending and Depreciating 
Schedules for Property, p. 188, 613 

42.22.1311 Industrial Machinery and Equipment Trend Factors, 
p. 2549, 231 

42.25.1117 and other rules Mines Net Proceeds 
Computation of Gross Value Marketing, 
Administrative, and Other Operational Costs 
Labor Costs, p. 1973, 2507 

42.27.301 Gasoline Seller's License for Motor Fuels, p. 747 

SECRETARY OF STATE. Title 44 

I Interpretive Rule Regarding Facsimile Requests 
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for Absentee Ballots, p. 749, 
History Notes - Authority Extensions, p. 652, 901 
Filing, Compiling, Printer Pickup and Publication 
for the Montana Administrative Register, p. 2272, 
2746, 264, 400 
and other rules - Fees for Filing Federal Tax 
Liens, Fees for Filing Documents, Fees for Filing 
Notice of Agricultural Lien, p. 3 

SOCIAL AND REHABILITATION SEBVICES. Department of. Title 46 

I 

I 
I-X 

I-X 
46.10.304A 

46.10.403 

46.11.131 
46.12.101 

46.12.204 

46.12.204 

46.12.503 

46.12.504 

46.12.505 
46.12.511 
46.12.525 

46.12.532 

46.12.550 
46.12.555 
46.12.570 

46.12.703 
46.12.802 

46.12.1201 

46.12.1205 

14-7/27/89 

Bona Fide Effort to Sell Non-home Real Property 
for Medicaid Eligibility Purposes, p. 561, 882 
and other rules - General Relief, p. 602, 884 
and other rules - Medicaid coverage of Hospice 
Services, p. 584, 842 
AFDC Work Supplementation Program, p, 5, 669 
Network Pilot Program in Lewis and Clark County, 
p. 751 
and other rule - Income and Benefit Standards for 
Medically Needy Assistance and the Aid to 
Families with Dependent Children (AFDC) Programs, 
p. 555 
Food stamp Employment Program, p. 2477, 123 
and other rules - A Program for Medicaid Payment 
of Medicare Insurance Premiums, Deductibles, and 
Coinsurance, p. 569, 835 
and other rules - Two Per Cent (2t) Increase in 
Medicaid Fees for Provider Services, p. 563, 859 
and other rules co-payments and Fees for 
Optometric services, p. 2274, 272 
and other rule - Inpatient Hospital Services, 
p. 2295, 2570 
Requirements for Inpatient Hospital Services, 
p. 2688, 281 
Diagnosis Related Groups, (DRGs), p. 513, 864 
Swing-bed Hospitals, p. 2556, 670 
and other rules - Outpatient Physical Therapy 
Services, p. 597, 868 
Reimbursement for Speech Therapy Services, 
p. 596, 876 
and other rules - Home Health Services, p. 654 
and other rules - Personal Care services, p. 517 
and other rules - Clinic Services Covered by 
Medicaid, p. 522, 877 
Reimbursement for Outpatient Drugs, p. 515, 879 
and other rule - Oxygen Services Reimbursement, 
p. 2690, 282 
and other rules Reimbursement for Skilled 
Nursing and Intermediate care Services, p. 525 
Emergency Amendment, Repeal and Adoption 
Preadmission Screening for Persons Entering Long 
Term Care Services, p. 283 
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46.12.1205 and other rules- Preadmission Screening for 
Persons Entering Long Term care Services, p. 209, 
439 

46.12.2003 Reimbursement for Physician services, p. 520, 880 
46.12.2003 Updating of Procedure Codes for Physician 

Services, p. 548, 881 
46.12.3401 Medicaid Coverage of Eligible Pregnant Women and 

Infants, p. 550, 883 
46.12.3803 Medically Needy Income Standards, p. 2554, 232 
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