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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing
and where written comments may be submitted. The rule
section indicates that the proposed rule action is adopted
and 1lists any changes made since the proposed stage. The
interpretation section contains the attorney general's
opinions and state declaratory rulings. Special notices and
tables are inserted at the back of each register.
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED

amendment of rules relating to ) AMENDMENT OF RULE

the designation of noxious weeds) 4.5.203 RELATING TO
) THE DESIGNATION OF
) NOXIOUS WEEDS.

NO PUBLIC HEARING
CONTEMPLATED
TO: All Interested Persons

1. On June 26, 1989 the Montana Department of
Agriculture proposes to amend the rule stated in the above
entitled matter.

2. The proposed amendment of 4.5.203 will read as
follows: (new matter underlined, deleted matter
interlined). :

4,5.203 CATEGORY 2 (1) Category 2 noxious weeds, are
weeds that have not been detected in the state of Montana or
have recentlg been introduced into the state of Montana,
These weeds have the potential for rapid spread and invasions
of lands, thereby rendering them unfit for beneficial uses.
County planning to prevent the spread or introduction of
these weeds is necessary. Management criteria for detection
and immediate action to eradicate or contain these weeds is
necessary in all counties.

4 (2) The following are designated as category 2 noxious
weeas:

(a) Dyers Woad (Isatis tinctoria)

(b) Yellow Starthistle (Centaurea solstitialis)

(¢) Common Crupina (Crupina vulgaris)
¢td) ~--Fansy -ra, rb-&SeneeEé-}aiSEaee?
4e3(d) Rush Skeletonwee oncr!%%a Juncea).
‘ -

AUTH: 7-22-2101 and 80-7-807 WCK, : 7-22-2101 and 80-7-
802 MCA.

REASON: Tangy ragwort was included on the Category II
noxious weed list based on its threat to forestry lands in
Oregon and the potential for movement eastward into
Washington and ldahe, toward Montana. Surveys for the last
severa% years have shown this weed to be less of a threat to
Montana than was originally anticipated.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendwents in writing to
the Montana Department of Agriculture, Agriculture/Livestock
Building, Capito] Station, Helena, Montana 59620, no later
than June 23, 1989.
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4, If a person who 1is directly affected by the
proposed amendments wishes to express his data, views or
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit this request
along with any comments he has to the Montana Department of
Agriculture, Agriculture/Livestock Building, Capitol Station,
Helena, Montana 59620, no later than June 23, 1989.

5. If the Department receives requests for a public
hearing on the proposed amendments from either 107 or 25,
whichever is less, of those persons who are directly affected
by the proposed amendments, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register.

EM sbnoitlan]

E. M. Snortland
Director
Department of Agriculture

Certified to the Secretary of State 7&{4¢ / , 1989

10-5/25/89 MAR Notice No. 4-14-35
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF ATHLETICS

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of rules pertaining )} AND ADOPTION OF RULES
to prohibitions, boxing ) PERTAINING TO ATHLETICS

contestants, physican
requirements, weights and
classes, scoring, down, equip-~
ment, judges, inspectors, and
appeals and adoption of a new
rule pertaining to appeal of
decisions of officials

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On June 24, 1989, the Board of Athletics proposes to
amend and adopt the above-stated rules.

2. The proposed amendments and the reasons for the
amendments are as follows: (new matter underlined, deleted
matter interlined)

"8.8.2803 PROHIBITIONS (1) The board will not license
the following types of professional boxing or wrestling
matches, contests or exhibitions:

++* (a) Bouts in which more than 2 boxing contestants
are to appear in the ring at the same time are-prohibited.

£23 (b) Boxing, sparring or wrestling matches between
members of the opposite sex is-prehibited.

3% (¢) A} Any barroom type brawls, "so you think your
tough” type contests, and roughneck type boxing and sparring
matches or contests where contestants receive remuneration
directly or indirectly, and where they have no prior organized
amateur or professional training are-prehibited.

t43--Al}-seniprofesnional-and-proefessional-boxings
wrestling-contests-or-exhibitions-where-contestants-recatve
remuneration-directly-or-indireetiyr-which-are-hetd-or
given-ithn-connection-with-any-etreuny-earnival;-theatrical
performancer-picnie;-sideshown-ak-fatra;-clnb-smokera;-todgess
stag-parties;-bencfits-or-any-other-anusementa-are-prohibited
exeepr-when-duty-ticensed-by~-the-boards

+6+ (d) Wrestling in mud, polyurethene or synthetic
substances ia-prohibited.”

Auth: Sec. 23-3-405, MCA; IMP, Sec. 23-3-404, MCA

REASON: Prohibitions contained in the rule are bheing updated

to conform to current conditions in the fields of boxing and
wrestling.

“8.8.2901 BOXING CONTESTANTS (1) through (5) will
remain the same,

MAR Notice No. 8-8-4 . 10-5/25/89
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(6) Any boxing contestant who has participated in
the following professional bouts, and_lost the bout, unless
gspecifically aneherized granted an exception by the board,
shall be placed under temporary suspension for the health and
safety of the contestant:

(6)(a) through (9) will remain the same.

(10) Whenever a licensed boxer, because of injury or
illness #n is unable to take part in a contest for which he
is under contract, he or his manager shall immediately report
the fact to the board, or inspector. He must submit to an
examination by a physician designated by the board, which
examination must be made prior to the date set for the
contest. The expense of the physician's examination is to be
paid by the contestant.”

Auth: Sec. 23-3-405, MCA; IMP, Sec. 23-3-404, 23-3-405,
23-3-603, McCA

REASON: This amendment is being proposed to make ¢lear that
the boxer losing the contest will be placed under temporary
suspension. This is for the health, safety and welfare of the
losing contestant.

"8.8,2904 PHYSICIAN REQUIREMENTS ¢i+--Physictanw-shaii
be-ticensed-by-the-Montana-state-hoard-of-medieat-examiners
and-approved-by-the-boards

€23 (1) *he An examining physicians shall be present
at ringside and be available to assist the referee until the
conclusion of the final bout. and He will be compensated for
his services by the promoter.

£3)~~Any-physician-who-knowingiy-makes-a-false-return
of-physicat-examinations;-shatl-have-his-approvai-revoked-and
complaint-filed-concerning-his-condust-to-tha-Montana-state
board-of-medicat-examinerss"”

Auth: Sec. 23-3-405, MCA; IMP, Sec. 23-3-405, MCA

REASON: This amendment is being proposed as the board does
not have authority to set standards for physicians.

"8,8.3001 WEIGHTS AND CLASSES (1) The following
limitations or weights are placed on all boxing bouts:

fa) between junior flyweights (369 108 1lbs.)
(b) between flyweights (112 1lbs.)

{c) between junior bantamweights (115 1bs.)

(d). between bantamweights (118 1bs.)

(e} between junior featherweights (122 1bs.)

{f) between featherweights (126 lbs.)

(g) between junior lightweights (130 1bs.)

(h) between junior welterweights (140 lbs,)

(1) between welterweights (147 lbs.)

(j) between middleweights (160 1bs.)

(k) between light heavyweights (175 1lbs.)

(1) between cruiser weights (175-190 1bs.!}
(m)} heavyweights, all over 190 lbs. (no limitation)"

>
c
=3

h: Sec. 23-3-405, MCA; IMP, Sec. 23-3-405, MCA

10-5/25/89 MAR Notice No. 8-8-4
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REASON: This amendment is being proposed because the weight
class for junior flyweights is incorrect. The correction will
make Montana rules consistent with those of other states and
with international regulations.

"8.8.3103 POINT SYSTEM ~ SCORING (1) through (3) will
remain the same.

(4) oOfficials will have discretion at all times to
decide what, in their opinion, constitutes points on behalf of
the winner or the loser.

5) oOfficials will use only ink or indelible pencil in
scoring.

(6) When neither contestant has a decided margin,
the winner should be determined on points gcored and on

aggressiveness.
Auth: Sec. 23-3-405, MCA; IMP, Sec. 23-3-405, MCa

REASON: This is a style and drafting amendment to place all
provisions regarding the subject of the point system in the
same rule. These sections were located under ARM 8.8.3403
JUDGES.

"8.8.3105 DOWN (1) through (8) will remain the same.

(3) When a contestant has been knocked down three times
in_ope round, the referee will declare him the loser by a
technical knockout."

Auth: Sec. 23-3-405, MCA; IMP, Sec. 23-3-405, MCA

REASON: This amendment is being proposed for the safety of
the boxer, 8o that a contestant would not suffer permanent
mental or physical damage as a result of being continually
knocked down.

"8.8.3201 RING - EQUIPMENT (1) through (4)(e) will
remain the same.

(f) adrenaline 1:1000, Thrombostat and 2% Adrelin
Cloride

(g) through (6) will remain the same.”

Auth: Sec. 23-3-405, MCA; IMP, Sec. 23-3-405, MCA

REASON: This amendment is being proposed to add additional,
newly-developed, safe substances that can be used on a cut

on a boxer to stop the flow of blood during a boxing match.
These substances are allowed by the majority of states,
professional boxing organizations and amateur boxing programs,
including the olympic games.,

“8,8.3403 JUDGES (1) will remain the same.

(a) must prement-evidenee-of have 3 years prior
experience in judging boxing events;

(b) through (4) will remain the same,

{5}-~Fe-in~understood-that-offictals-have-dincretionary
power-at-ati-times-to-dectde-what-in-their-opinton-constitutes
peints-on-behatf-of-winner-or-iosers

MAR Notice No. B-8-4 10-5/25/89
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$6)1--0fficinta-wili-only-use-ink-or-indetibie-peneid-in
seorings

¢33--When-netther-contestant-has-a-decided-marginy
the-winner-sheunid-be-determined-on-potnts-seored-and-on
aggressivenessc”

auth: Sec. 23-3-405, MCA; IMP, Sec. 23-3-405, 23-3-405,
23-3-501, MCA

REASON: This amendment is part of a style and drafting
proposal to place all provisions regarding the subject of
the point system in the same rule. These sections have been
placed under ARM B.8.3103 entitled "POINT SYSTEM - SCORING."
The amendment proposed to subrule (l)(a) is simply to
strengthen it by clarification.

3. The proposed new rule will read as follows:

"I. APPEAL OF DECISIONS OF OFFICIALS (1) 1In cases
involving appeal to the board of an officials' decision, the
decision of the officials shall not be changed unless:

ta) the board determines that there was collusion
affecting the officials' decision; or

(b} the board determines that actual bias or prejudice
on the part of one or more officials affected the officials’
decision; or

(¢} the officials' decision was the result of an
incorrect interpretation of a statute or rule applicable to
the circumstances of the bout; or

(d» the officials’ decision was clearly erroneous in
view of the reliable, probative, and substantial evidence on
the whole record.

(2) on review of an officials’' decision, the board shall
not substitute its judgment for (second guess) that of the
officials as to the weight of the evidence on questions of
fact.."”

Auth: Sec. 23-3-405, MCA; IMP, Sec. 23-3-405, MCA

REASON: This rule is being proposed to provide standards for
review of officials’ decisions upon appeal thereof.

4. Interested persons may submit their data, views
or arguments concernhing the proposed amendments and
adoption in writing to the Board of Athletics, 1424 - 9th
Avenue, Helena, Montana, 59620-0407 no later than June 22,
1989,

5. If a person who is directly affected by the proposed
amendments and  adoption wishes to express his data,
views or arguments orally or in writing at a public hearing,
he must make written request for a hearing and submit this
request along with any comments he has to the Board of
Athletics, 1424 - 9th Avenue, Helena, Montana 59620-0407, no
later than June 22, 1989,

6. If the board receives requests for a public hearing
on the proposed amendments and adoption from either
10% or 25, whichever is less, of those persons who are

10-5/25/89 MAR Notice No. 8-8-4
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directly affected by the proposed amendments and

adoption, from the Administrative Code Committee of the
legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will
be directly affected, a hearing will be held at a later

date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 2 based on the 20
licensees in Montana.

BOARD OF ATHLETICS
JOHN R. HALSETH, M.D., CHATRMAN

RAXJER, ATTORNEY
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, May 15, 1989.

MAR Notice No. 8-8-4 10-5/25/89
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF HORSE RACING

NOTICE OF PUBLIC HEARING ON
RULES PERTAINING TO HORSE
RACING

In the matter of the proposed )
amendment of rules pertaining )
to definitions; parimutuel )
exercise persons; jockeys; )
pony persons; trainers; )
veterinarians; general require- )
ments; and general rules; and )
adoption of new rules pertain- )
ing to medication )

TO: All Interested Persons:

1. On June 23, 1989, at 10:00 a.m., a public hearing
will be held at the State Fair Paddock Club in Great Falls,
Montana, to consider the amendment and adoption of the
above-stated rules.

2. The proposed amendment of 8.22.501 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-631 through
8-635, Administrative Rules of Montana)

"8,22,501 DEFINITIONS (1) through (22) will remain the
s5ame.

(23) Maiden - for purposes of eligibility at race
meetings whose race records are recorded in_an official chart
book or the Daily Racing Form, is a horse which, at the time
of starting, has never won a race on the flat in any country
at a track whose racing records are recorded in an official
chart book or the Daily Racing Form.

(a) A maiden for purposes of eligibility at race
meetings whose racing records are not recorded in _an official
chart book or the Daily Racing Form_is a horse which_at_the
time of starting has never won a race on the flat in any
country.

¢a? (b) will remain the same,

(24) through (49) will remain the same.

Auth: Sec. 23-4-104, 23-4-202, MCA; IMP, Sec. 23-4-104,
MCA

REASON: This rule amendment has been requested by one of the
smaller tracks. It is felt that the existing rule undermines
the recruitment of good horses for races at small tracks, and
that the suggested rule amendment will remedy the problem.

3. The proposed amendment of B.,22.502 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-635 through
8-641, Administrative Rules of Montana)

10-5/25/89 MAR Notice No. 8-22-42
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“8.22.502 LICENSES ISSUED FOR CONDUCTING PARIMUTUEL
WAGERING ON HORSE RACING MEETINGS (1) through (42) will
remain the same.

(43) All stakes payments, nomination fees and entrance
fees, shall be placed in _an account separate from any other
account containing operating capital used by a licensed track.
No_stakes payments, nomination fees or entrance fees may be
used for operating expenses, except for a percentage of the
account authorized by the Montana board of horse racing,
and interest generated on the account. The state parimutuel
supervisors (state auditors) shall audit the stakes accounts
on_a weekly basis. The account balance shall he reported, as
part of the parimutuel bookkeeping records.”

Auth: Sec. 23-4-104, 23-4-202, MCA; IMP, Sec. 23-4-104,

MCA

REASON: This proposed amendment is in response to recent
financial problems that some tracks have had. Stakes payments
have recently been used as operating capital. This amendment
will provide controls that will protect stakes monies against
misapplication and assure that they are applied to the
purposes for which they were paid.

4, The proposed amendment of 8.22.703 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-663 and B-664,
Administrative Rules of Montana)

"8,22.703 EXERCISE PERSONS (1) will remain the same.

(2) No exercise person shall ride or exercise any horse
on the race track without wearing a protective helmet and
boots which shall be approved by the board or a representative
of the board.

(3) Before approving an_application for an exercise

person's license, the_ board of stewards, the jockey guild
representative and the starter shall concur that the applicant
has the ability to safely and correctly perform duties of an
exercise persgon, pony person and outrider.”

Auth: Sec. 23-4-104, 23-4-202, MCA; IMP, Sec. 23-4-104,

MCA

REASON: The boots are standard safety equipment for horseback
riding and required by insurance companies. This amendment
was regquested from within the horse racing industry, because
there is a concern that some exercise people are not competent
to handle the responsibilities that go with the license and
pose a threat to the health and safety of horses, exercise
people and the public.

5. The proposed amendment of 8.22,705 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-664 through
8-667, Administrative Rules of Montana)

MAR Notice No. 8-22-42 10-5/25/89
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"8.22,705 JOCKEYS (1) through (28) will remain the
sane,

(29) No jockey shall have an attendant other than those
provided by the licensee. Such-attendants-shati-be-paid-from
an-assessament-coliected-from-the-Jockeysr Attendants shall be
a minimum of 18 vears of age, Attendants shall be subiject to
rules and regulations of the Montana board of horse racing.
Attendants shall be authorized to assist trainers in the
saddling paddock. They shall also care for the jockey
equipment, but not be responsible for the cost of necessary
repairs_to_equipment not caused by their own acts.

(30) through (42) will rewmain the same.”

Auth: Sec. 23-4-104, 23-4-202, MCA; IMP, Sec. 23-4-104,
MCA

REASON: Jockey attendants are no longer paid by jockeys,

They are paid by the tracks. Furthermore they are an .
occupation subject to a license fee. This amendment defines
for the first time in Montana what an attendant (valet) is and
what the functions and responsibilities of attendants are.

6. The proposed amendment of 8.22.709 will read
as follows: (new matter underlined, deleted matter
interlined) (full text of the rule is located at page B-671,
Administrative Rules of Montana)

"8.22.709 PONY PERSONS (1) will remain the same.

(2) No pony person or outrider shall pony or parade any
horse on the race track without wearing a protective helmet
and boots with heels which shall be approved by the board or
representative of the board.

(3) and (4) will remain the same.

(5) Before approving an application for a pony
person's license, the board of stewards, the jockey guild
representative and the starter shall concur the applicant has
the ability to safely and correctly perform the duties of an
exercise person, pony person and outrider.”

Auth: Sec, 23-4~104, 23-4-202, MCA; IMP, Sec. 23-4-104,
MCA

REASON: The boots are standard safety equipment for horseback
riding and required by insurance companies. This amendment
was requested within the horse racing industry because there
is a concern that some pony persons are not competent to
handle the responsibilities that go with the license and pose
a threat to the health and safety or horses, pony people and
the public,

7. The proposed amendment of B8.22.710 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-671 through
8-673, Administrative Rules of Montana)

8.22.710 TRAINERS AND ASSISTANT TRAINERS (1) Each
trainer shall obtain a license from the board. Minors shall

10-5/25/89 MAR Notice No. 8-22-42
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not be licensed as trainers. Any application for trainer's
license must establish financial responsibility to the
satisfaction of the board. Each applicant for trainer's
license_must provide evidence of workers' compensation
insurance for the protection of his employees and workers
prior to being issued a license, Failure to maintain
financial responsibility and workers'compensation insurance
shall be grounds for revocation of license.

(2) Effective January 1, 1982, an applicant may not be
issued a trainer license if he fails to attain a passing score
of at least 75% on an examination prepared by the board and
administered by the state steward. Persons licensed by the
board as trainers at any time during the period January 1,
1976 through December 31, 1981 shall be licensed for the 1982
racing season without examination upon application and payment
of the license fee. All applicants for a trainer license
after the 1982 racing season who were licensed as a_trainer by
the board in the immediately preceding year shall be licensed
without examination upon application and payment of the
license fee, Trainers licensed in other racing jurisdictions
which are members of the national associations of state racing
commissioners and which requires examination for licensure may
be licensed without examination upon application and payment
of the license fee.

(3) through (27) will remain the same.

(28) Except as provided in the permisgible medication
rule (new rule I ) A a trainer shall not enter or start a
horse that is not in serviceably sound racing condition, is
a known bleeder, has been traches-tubed, has been nerved by
alcohol block or otherwise, except a horse that has had a
digital neurectomy may be permitted to race subject to a
pre-race veterinarian examination; has impaired eyesight in
both eyes, or has been administered any narcotic, stimulant,
depressant, local anesthetic, analgesie¢, or any derivative
or compound thereof or any substance that interferes with the
testing of or masks.

(29) A licensed trainer may employ an assistant trainer.
Such assigstant trainer must be licensed before acting in
such _capacity on_behalf of his employer, Qualifications for
obtaining an assistant trainer's license shall be the same as
those for a trainer's license. A licensed assistant trainer
shall assume the same duties and responsibilities as imposed
on_the holder of a trainer's license. The licensed trainer
shall be jointly responsible with his assistant trainer for
all acts and omissions_of such asgistant trainer involving a
racing matter."”

Auth: Sec. 23-4-104, 23-4-202, MCA; IMP, Sec. 23-4-104,
MCA

REASON: This amendment recognizes a nationwide problem. Many
employees are not covered by workers' compensation insurance.
State law requires all employers to have workers'compensation
insurance, Failure on the part of the Board to insist on
compliance with workers'compensation laws could expose it to

MAR Notice No. 8-22-42 10-5/25/89
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risk of liability to injured employees of uninsured owners and
trainers.

The amendment to subsection (2) was actually adopted at page
684, 1982 Montana Administrative Register, issue #4. The
wording shown was inadvertently omitted when replacement pages
were prepared.

This amendment also would allow a person to work as an
apprentice trainer without having the full responsibilities
of a trainer, This amendment will provide the opportunity
of furthering these persons' education and competence and
encourage new people to enter the field.

8. The proposed amendment of 8.22.711 will read
as follows: (new matter underlined, deleted matter
interlined) (ful)l text of the rule is located at page 8-674,
Adninistrative Rules of Montana)

8.22.711 VETERINARIANS (1) will remain the same.

(2) There-shali-be-no-hour-timitation-retative
to-mediearions Except as provided in the "permissible
medication” rule (new rule I ) Nno medication shall be
administered other than 1n the barn area during the course of
a licensed race meeting.

(3) will remain the same."

Auth: Sec, 23-4~104, 23-4-202, MCA; IMP, Sec. 23-4-104,

MCA

REASON: This is a housekeeping amendment to cross-reference

with the proposed "permissible medication” rule for
clarification and consistency.

9, The proposed amendment of 8.22.801 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-679 through 685.1,
Administrative Rules of Montana)

8.22.801 GENERAL REQUIREMENTS (1) through (66) will
remain the same.

(67) All stakes payments, nomination fees and entrance
fees, shall be placed in an account separate from _any other
account containing operating capital used by a licensed track.
No_stakes payments, nomination fees or entrance fees may be
used for operating expenses, except for a percentage of the
account_authorized by the Montana board of horse racing,
and interest generated on the account. The state parimutuel
supervisors_(state auditors) audit the stakes account on a
weekly bagis., The account balance shall be reported, as part
of the parimutuel bookkeeping records.”

Auth: Sec. 23-4-104, 23-4-202, MCA; IMP, Sec. 23-4-104,
MCA

REASON: Weekly audits are necessary because the majority of
race tracks run two to three days per week, basically
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weekends., This proposed amendment is in response to recent
financial problems that some tracks have had, Stakes payments
have recently been used as operating capital. This amendment
will provide controls that will protect stakes monies against
misapplication and assure that they are applied to the
purposes for which they were paid.

10. The proposed amendment of 8.22.1401 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-717 through
8-720, Administrative Rules of Montana)

"8.22,1401 GENERAL RULES (1) through (9) will remain
the same.

(10) There-shali-be-no-hour-rimitatiron-relative
to-medicationy Except as provided in the "permissible
medication” rule (new rule I ) Nno medication shall be
administered other than in the barn area during the course of
a licensed race meeting,

(11) through (16) will remain the same.

(17) Except as provided in the "permissible medication"
rule (new rule I ) Pthe use of any narcotic, stimulant,
depressant local anesthetic, analgesic, or any derivative
or compound thereof is forbidden exeept-by-a-licensed
veterinarian. Any substance that interferes with the testing
or analysis and any substance that masks the presence of a
narcotic, stimulant, depressant, local anesthetic, analgesic,
or any derivative or compound thereof is forbidden.

(18) Any traineer, groom, owner, veterinarian, or other
person found to be responsible for administering or permitting
to be administered to any horse entered to be raced, any
forbidden substance as shown by the test and/or analysis of
the approved chemist shall be subject to a fine, suspension
or both. No veterinarian shall be subject to any penalty for
administering any substance insofar as he has fully complied
with ARM 8,22.1401(9), hereof, or the "medication” rule
herein, and has informed the owner, trainer, or other person
requesting the treatment of the name, dosage and probable
effect of the medication used.

(19) through (23) will remain the same.”

Auth: Sec. 23-4-104, 23-4-202, MCA; IMP, Sec. 23-4-202,
MCA

REASON: This is a housekeeping amendment to crossg
reference to the proposed “"permissible medication" rule for
clarification and consistency.

11. The proposed new rule will read as follows:

"1 PERMISSIBLE MEDICATION (1) No horse participating
in a race shall carry in its body any substance foreign to the
natural horse except. as hereinafter provided.

(2) No foreign substance shall be administered to a
horse entered to race by injection, oral administration,
rectal infusion or suppository, or by inhalation within 24
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hours prior to the scheduled post time for the first race,
except as hereinafter provided.

{3) The only substances permitted to be administered
to a horse by this rule is phenylbutazone (butazoladin) or
derivatives thereof and furosemide (lasix).

(4) The track veterinarian shall approve phenylbutazone
drug regquest only if, in the exercise of his or her
professional judgment, a need for the use of the drug for the
treatment of the particular horse's injury or disease has been
satisfactorily demonstrated. 1In arriving at the decision,
the track veterinarian may take into account, or rely upon,

a written professional diagnosis made by a gualified
veterinarian duly licensed by the board.

(5) Approved medication may be discontinued with written
permission of the track veterinarian on a medication request
form after a minimum of thirty (30) days from the time that
permission to medicate was initially granted. Otherwise,
approval will expire on December 31 of the year in which it is
approved.

(6) Phenylbutazone, or derivatives thereof, shall be
administered in such dosage amount that the test sample shall
contain not more than 5 micrograms of the drug substance,
its metabolites and analogs, per milliliter of blood plasma.
No urine sample taken from a horse authorized to use
phenylbutazone shall exceed 165 {one hundred sixty-five)
micrograms total of phenylbutazone or its metabolites per
milliliter of urine,

(7) Race day medication is allowed in the treatment of
exercise induced pulmonary hemorrhage. 250 mg. of furosemide
(5 cc lasix) i.v. is permitted up to 4 hours before race time,

{8) A horse which, during a race or following a race, or
which, during exercise or following exercise, is found to be
hemorrhaging from one or both nostrils or is found to have
bled into its trachea is eligible to be placed qn a bleeder
list and treated on race day to prevent bleeding during its
race. In order to obtain authorization for race day treatment
of the bleeder, the horse's trainer must obtain a certificate
of examination from the track veterinarian and have the horse
placed on the official bleeder list. The track veterinarian
must, by examination, and/or in consultation with the
stewards, establish that the horse did in fact hemorrhage from
one or both nostrils or that an edoscopic examination in the
test barn or receiving barn showed observable amounts of free
blood in the horse's respiratory tract. When confirmed by the
track veterinarian, the horse shall be placed on the bleeder
list which is maintained by the track veterinarian. Once on
the list, a horse may be removed from the bleeder list only
upon the direction of the track veterinarian, who must certify
in writing to the board his recommendation for removal of
the horse from the list. Bleeder lists will apply to horses
listed at all tracks on a statewide basis.

(9) A horse on a bleeder list may be treated at least
four hours prior to post time with furosemide (lasix). No
other medication may be administered for bleeder treatment.
Bleeder medication must be administered in the manner approved
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by the track veterinarian. Oral admninistration of furosemide
(lasix) 1s not permitted for such purpose. Permitted bleeder
medication shall be administered by the horse's regular
veterinarian, and shall be witnessed by the track
veterinarian, or his designee, at a place designated by the
track veterinarian.

(10) A bleeder shipped into Montana from another racing
jurisdiction must conform to Montana rules. However, a
horse on a bleeder list in another racing jurisdiction may be
placed on the Montana bleeder list, provided that a current
certificate from the jurisdiction in which it was first placed
on a bleeder list is presented to the track veterinarian
and, provided further that it is approved by the track
veterinarian.,

(11) No horses may be entered into races under
the influence of phenylbutazone or furosemide unless the
trainer and veterinarian of the horse submits to the track
veterinarian a drug request form and obtain written approval
from the track veterinarian. The board shall publish and
supply the appropriate drug request form and a copy of the
established procedures shall be posted in the office of
the racing secretary. The drug request form shall include
provision for the following:

{a) the name, age, sex and breed of the horse;

(b} the name of the licensed trainer and veterinarian;

{c) the nature of the horse's injury or disease as
determined by an examination by a gualified and duly licensed
veterinarian;

(d) a place for a request by the trainer to discontinue
medication;

(e) a place for the signature of trainer and
veterinarian attending the horse and the board approved track
veterinarian.

{12) The first violation of the foregoing rule by
the trainer shall result in a fine imposed upon the horse's
trainer, loss of purse and such other penalty deemed
appropriate.

(13) A second violation, and each succeeding violation
of the foregoing rule, by the same trainer, may result in
suspension, imposition of a fine, loss of purse and such other
penalty deemed appropriate.

(14) 1f phenylbutazone or furosemide are not detected
in the urine or in any other specimen taken from a horse
authorized to be on limited medication, then the trainer of
record shall be subject to such penalties deemed appropriate
by the stewards as to protect the integrity of the racing
industry.

(15) 1f phenylbutazone or furosemide is detected in
the urine or in any other specimen taken from a horse not
authorized to use the drugs, the horse's trainer is subject
to such penalties deemed appropriate as provided elsewhere in
these rules.

(16) Notwithstanding any other provision of this
rule, no two-year-old horse shall carry in its body while
participating in a race any medication whatsoever specifically
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including phenylbutazone or furosemide. The finding of any
medication in a two-year old horse participating in a race
shall disqualify the owner of such horse from participating in
the purse distribution and, in addition, the stewards may take
any authorized action they may consider necessary to preserve
the integrity of racing.

(17) 1If any horse is found to be unattended during the
period between the time of medication and the time of the
race or found to have been tampered with during that time, the
trainer will be deemed negligent in performing his duties.

(18) The horse's veterinarian shall be responsible for
any medication he administers, prescribes, or causes to be
administered to a horse. If the veterinarian is found to have
made an error in type or gquantity of medication administered,
or in causing a trainer to be in violation of these rules,
then such veterinarian shall be subject to disciplinary
action.

(19) Horses that are being treated with phenylbutazone
or furosemide need not be indicated on the daily racing
programs or any cther publications, but the medication list
must be posted at a location at the track designated by the
board,

(20) Systemic therapy consistent with accepted standards
of veterinary practice is allowed up to 24 hours before race
time. Systemic therapy consistent with acceptable standards
of veterinary practice includes the administration of
phenylbutazone given at dosage of 2 grams i.v., or the oral
equivalent thereof at 24 hour intervals on a daily basis, with
the final dosage given by injection 24 hours prior to post
Lime.

(21) A fee approved by the board will be assessed
against each horse on the medication list before the horse is
allowed to run. This fee will be divided between the track
and the board for administration and regulation of this rule.
The fee will be used to offset additional testing costs,
veterinarian costs and board regulation costs."

Auth: Seoc. 23-4-104, 23-4-202, MCA; IMP, Sec. 23-4-104,
MCA

REASON: Permissible medication is the prevalent form of
regulation in racing jurisdictions in the United States.
Montana is one of only two jurisdictions that do not allow
medication. All jurisdictions surrounding Montana permit some
medication. The proposed rule permits horses to run closer
to highest natural level of performance. The health and
longevity of the race horse will be enhanced. The state of
the art in testing has advanced to the point that reliable
qualitative and quantitative analyses can be made of an aid
to enforcement of the rules of racing. Horsemen will be less
likely to search for illegal drugs that will avoid detection.
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Example for fee: 525 fee = § 5 to track for tesating cost
10 to track for additional
vet expenses
10 to board for regulation or
administration purposes

12. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Horse Racing, 1225 8th Avenue, Helena, Montana 59620, no later
than June 23, 1989.

13. Geoffrey L. Brazier, of Helena, Montana, has been
designated to preside over and conduct the hearing.

BOARD OF HORSE RACING
GARY KOEPPLIN, EXECUTIVE
SECRETARY

Certified to the Secretary of State May 15, 1989,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF SPEECH PATHOLOGISTS AND AUDIOLOGISTS

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of a rule pertaining ) THE PROPOSED AMENDMENT OF

to nonallowable functions of ) 8.62.504 NONALLOWABLE
aides ) FUNCTIONS OF AIDES

TO: All Interested Persons:

1. On June 14, 1989, at 9:00, a.m., a public hearing
will be held in the downstairs conference room of the
Department of Commerce building, 1424 - 9th Avenue,
Helena, Montana, to consider the proposed amendment of the
above-stated rule.

2. The proposed amendment will read as follows:

"8,62.504 NONALLOWABLE FUNCTIONS OF AIDES (1) will
remain the same.

(2) ¥fe-does-not-seem-feamible-to-develop-guidelines
that-atkempt-to-specify-job-tasks-pecuiiar-te-any-speeifie
employment-settingr--Howaver;-it-doen-scem-possible-to-speak
te-those-functions-that-an-aide-typieatiy-shati-not-parform
regardiess-of-employment-settingr~--Fhe-atde-shati-nots
Although aides must be under the supervision of a licensee,

the aide shall, nevertheless, not do the following activities:
(a) conduct speech/lanquage evaluations, although

screening activities allowed by the supervisor are permitted;

(a) through (d) will remain the same but will be
renumbered (b) through (e).

(f) write or plan individual or group
therapy/rehabilitation plans,

(3) Speech aides who were registered with the board
between the dates of August 1, 1988 and June 1, 1989, and who
were allowed, as part of their reqistration plan, to conduct
evaluations and participate on CSTs and IEPs will continue to
be allowed to perform these activities under supervision if
they are enrcolled in a_graduate program for the purpose of
completing licensure requirements. However, speech aides who
fall under this subsection must meet ]licensure requirements
by September 1992 or they will no longer be able to_conduct
these activities. Upon annual reqistration, these aides
must provide to the Board verification of coursework from
the graduate school progqram attained toward licensure
requirements."”

AButh: 37-15-202, MCA; IMP, Sec. 37-15-102, MCA

3. REASON: These amendments are being proposed to 1)
protect the consumer by providing that evaluation, diagnosis,
referral, consultation and rehabilitation plans for any
individual who has, or who is suspected of having, a
communication disorder, are provided by gualified, licensed
personnel; 2) provide clear definitions and descriptions of
those activities which may not be performed by unlicensed
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individuals who may otherwise be serving individuals or
groups of individuals that have, or are suspected of having,
a communication disorder; and 3) to insure that the standards
for the practice of speech/language pathology are consistent
statewide,

4, Interested persons may submit their data, views
or arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to
the Board of Speech Pathologist and Audiologists, 1424
9th Avenue, Helena, Montana 59620-0407, no later than June 22,

1989,

5. Geoffrey 1.. Brazier has been designated tn preside
over and conduct the hearing.

BOARD OF SPEECH PATHOLOGISTS
AND AUDIOLOGISTS

BY: _ . S
GEQF L. BRA%EER, ATTORNEY

DEPARTMENT OF COMMERCE

certified to the Secretary of State, May 13, 1989,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION
In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
adoption of a new rule for the ) A PROPOSED RULE PERTAINING
administration of the 1989 ) TO THE ADMINISTRATION OF THE
Federal Community Development ) 1989 FEDERAL COMMUNITY
Block Grant Program }) DEVELOPMENT BLOCK GRANT
) (CDBG) PROGRAM

TO: All Interested Persons:

1. On June 27, 1989, at 1:30, p.m., a public hearing
will be held in Room €~-209 of the Cogswell Building, Helena,
Montana, to consider the adoption by reference of a rule
governing the administration of the 1989 Federal Community
Development Block Grant (CDBG) program.

2, The proposed new rule will read as follows:

"I. INCORPORATION BY REFERENCE OF RULES FOR
ADMINISTERING THE 1989 CDBG PROGRAM (1) The department of
commerce herein adopts and incorporates by thisg reference the
Montana Community Development Block Grant Program, February,
1989 Grant Administration Manual published by it as rules for
the administration of the 1989 CDBG program.

(2} The rules incorporated by reference in (1) above,
relate to the following:

(a) procedures for local project administration,

(b) environmental review of project activities,

(¢} procurement of goods and services,

(d) financial management,

(e) protection of civil rights,

(f) fair labor standards,

(g) acquisition of property and relocation of persons
displaced thereby, and

(h) administrative considerations specific to public
facilities, housing and neighborhood revitalization and
economic development projects.

(3) Copies of the regulations adopted by reference
in subsection (1) of this rule may be obtained from the
Department of Commerce, Local Government Assistance Division,
Capitol Station, Helena, Montana 59620."

Auth: Sec. 90-1-103, MCA; IMP, Sec. 90-1-103, MCA

3. REASON: It is reasonably necessary to adopt the
rule because the federal regulations governing the states'
administration of the 1989 CDBG program and section 90-1-103,
MCA, require the Department to adopt rule to implement the
program.

4. Interested persons may present their data, views
or arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to the
Local Government Assistance Division, Department of Commerce,
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Capitol Station, Helena, Montana 59620, no later than June 27,
1989.

5. Richard M. Weddle will preside over and conduct the
hearing.

DEPARTMENT OF COMMERCE
LOCAL GOVERNMENT ASSISTANCE
DIVISION

IER, ATTORNEY
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, May 15, 1989.
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STATE OF MONTANA
BEFORE THE MONTANA ARTS COUNCIL

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of rules pertaining ) OF 10.111.705 CHALLENGE
to Challenge Grants for )  GRANTS FOR PERMANENT
Permanent Endowment ) ENDOWMENT DEVELOPMENT
Development )

NO PUBLIC HEARING CONTEMPLATED

TO:  All Interested Persons:

1. On June 24,1989, the Montana Arts Council proposes to amend the
above-stated rule.

2. The proposed amendment of 10.111.705 will read as follows: (new
matter underlined, deleted matter interlined) (full text of the rule is located
on pages 10-1355 through 10-1358., Administrative Rules of Montana)

(n

" FA xil RANI S
through (3){d)(iii) remain the same.
(iv)

funds.

A - jan
invastment for use in operations und proarams or to add to the principal of the
endowment, Grants and matching funds must be held

2+-284—through—72—24-266) The Challenge srant and matching funds mav be held

+4) (4) Documentation of the trust—gndowment agresment
must be provided to the Montana Arts Council prior to release of grant funds
which stipulates:
(3)(8)(11)(A) through (D) remain the same but will be renumbered as
(3)(g)(1) through (iv)

£+ (v) that the Montana Arts Council will inform the +rustee holder
of the endowment account of the dissolution of the grantee;

4+ (v]) that the +rustee holder will transfer an amount equal to the
challenge grant and any undistributed interest income earned by that grant to
the Montana Arts Council for reversion to the coal tax trust fund;
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46} (vii) that if the trustee holder of the endowment is a pobiie—onr
community tryst, fund or foundation foyn
8 z erated under the a as

Qiledqe or un

whishmarintains-endowment-aceounte-for-cuitural-organirations
ay—atl—er—part—of-—tts—services, the Montana Arts Council encourages the
foundation to use the matching funds and undistributed interest income earned
by those funds to the organization undergoing dissolution to create or add to
a "field of interest” fund for Montana arts and cultural organizations:

H (viii) that if the trestee holder of an endowment is ap
authorized trust ggent -deme—or-—trust—oeompany, the matching funds and

undistributed interest income earned by those funds of the grantee undargoing
dissolution will be distributed to the beneficiary named in the 4rsat sndowment
agreement ;

(3)(e)(11)(I) and (J) remain the same but will be renumbered as (3)(g)(ix)
and (x}.

4+6F (xi}) that if no organization meets 10.111.705 (3 )eH4i3¥{(gq)(x) then
an appropriate beneficiary is an organization which is organized and operated
exclusively for arts or cultural purposes;

+5 (xil) If no organization meets 10.111.705 (3MeHiti(g){xi), then
an appropriate beneficiary ils an organization which is organized and operated
exclusively for arts or cultural purposes;

M} (xiii) If no beneficiary is named, the trustee holder of the endowment
and Board of the organization undergoing dissolution is required to contact the
Montana Arts Council as to the distribution of these funds,”

Auth: 22-2-303, MCA: Imp 22-2-301 and 22-2-308 MCA

REASON: The original rules had been written when no community foundation had
sarved as a holder of Challenge Grant for Permanent Endowment Development funds.
Review by the Attorney General of an agreement between the Montapa Community
Foundation and a grantee revealed problems of inconsistency within the rules.
These amendments are submitted to correct this problem and to allow community
trusts, funds and foundations to act as holders of permanent endowment funds
which was the original intent of the rules.

3. Interested persons may submit their data, views or arguments concerning
the proposed amendments in writing to the Montana Arts Council, 48 North Last
Chance Gulch, New York Block, Helena, Montana 59620, no later than June 22, 1989.

4, I1f a person who is directly affected by the proposed amendments
wishes to express his data, views or arguments orally or in writing at a public
hearing, he must make written request for a hearing and submit this request along
with any comments he has to the Montana Arts Council, 48 North Last Chance Gulch,
New York Block, Helena, MT 59620, no later than June 22, 1989.

5. If the Montana Arts Council recelves requests for a public
hearing on the proposed amendments from either 10X or 25, whichever is less, of
those person who are directly affected by the proposed amendments, from the
Administrative Code Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 10 based on the approximately
100 applicants for Cultural and Aesthetic Project Grants in Montana.
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MONTANA ARTS COUNCIL
DAVID E. NELSON
EXECUTIVE DIRECTOR

MONTANA HISTORICAL SOCIETY
ROBERT CLARK
ACTING DIRECTOR

e M

DAVID E. NELSON
EXECUTIVE DIRECTOR
MONTANA ARTS COUNCIL

w:ﬁi‘M Uod
ROBERT CLARK

ACTING DIRECTOR
MONTANA HISTORICAL SOCIETY

Certified to the Sscretary of State, May 15, 1989,
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of the amend- ) NOTICE OF PROPOSED AMENDMENT
ment of ARM 1.2.217 regard- ) OF ARM 1.2,217 HISTORY NOTES
ing Authority Extensions in ) - AUTHORITY EXTENSIONS

Rule History Notes.

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons.

1. On June 24, 1989, the office of the Secretary of
State proposes to amend ARM 1.2.217 regarding the deletion of
Authority Extensions in Register material and rule history
notes in the Administrative Rules of Montana.

2. The rule as proposed to be amended provides as
follows:

1.2.217 RULE HISTORY NOTES (1) through (1) (f) remains the
same.

(2) A history will contain the following:

(a) MCA statutory authority citation;

£k} - - authority--extension-and-eitation o -sessionr-raws -of
Montanas

fc+1§l session law or MCA citation being implemented,

IMP; _ .

’ (d) and (e) remain the same, but will be renumbered (c)
and (d).

tf¥(e) follow punctuation shown below:
New-Exampie-indicating-Authority-Extension-citations

Exampies—-—tHiatory == Secs - 46—-2—303> MEA + - ABTH~ -Brtenaton ~-Seer
145~ Om-358 --br=19835- B~ -0 f 1§ 834~ TMP ~Fes -4 6—2~I0D--MEAs
Ef €~ 337/3 4 -AMD 1= 293 8= MAR- - 212 7 —B£ £ 7~ 5728770~ -AMB -~ 983
MAR-pr-7667-BEEr-20/28583 )

Example: For a new rule included in ARM after 12/31/72:
(History: Sec. 46-2-303 MCA; IMP, Sec. 46-2-308 MCA; NEW, Eff.
7/17/76; AMD, 1978 MAR p. 717, Eff. B8/14/78; AMD, 1980 MAR p.
713, Eff. 4/26/80.)

(3) Chapter 4665-4r~-¥983~- fHeusenafik-}sy 420, L. 398

i amended 5-4-402, MCA by removing the g;gx151gn
to-previde that no grant of rulemaking authority is effective
as such to implement new agency duties required or authorized
by law after October 1, 1983, unless the law to be implemented
is accompanied by language extending the rulemaking authority
to the law to be implemented. Amendments made to 2-4-305, MCA
by Chapter 4665—Ir--3983 420, L. 1989 ealmo-require Iempve the
requirement that the rule history e cite the session laws
extending the rulemaking authority to the law #eo-e being
implemented.
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(4) through (7)(b) remains the game.

AUTH: 2-4-201, 2-4-306, MCA IMP: 2-4-306, MCA

3. These amendments to ARM 1.2.217 are necessary because
Chapter 420 Laws of Montana 1989 amended section 5-4-402 MCA by
removing the requirement for the legislature to enact an
extension of legislative authority for agencies to promulgate
rules. The changes in this rule reflect the change in section
5~4-402 by removing the requirement of citing the extension of
authority reference. The amendment also provides for an
orderly method of removing references to the extension of
authority references in the existing rule history sections.

4. 1Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to:

Kathy Lubke, Bureau Chief
Adninistrative Rules Bureau
Secretary of State
Room 225
Capitol Building
Helena, MT 59620

no later than June 22, 1989.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Kathy Lubke, address given in
paragraph 4, no later than June 22, 1989.

6. If the agency receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
amendment; from the Administrative Code Committee of the
Legislature; from a governmental subdivision or agency; or from
an association having not lesa than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to persons based on the
nunber of agencies which premulgate rulés,

/

NIKE COONEY
Secretary of Sta
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF PURLIC HEARING ON
amendment of Rules ) THE PROPOSED AMENDMENT OF
46.12.550, 46.12.551 and ) RULES 46,12.550, 46,12.551
46.12.552 pertaining to home ) AND 46.12.552 PERTAINING TO
health services ) HOME HEALTH SERVICES

TO: All Interested Persons

1. On June 20, 1989, at 1:30 p.m., a public hearing
will be held in the auditorium of. the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to con-
sider the proposed amendment of Rules 46,12,550, 46.12.551 and
46.12.552 pertaining to home health services.

2. The rules as proposed to be amended provide as fol-
lows:

46.12.550 HOME HEALTH SERVICES, DEFINITION (1) Home
health services are the following services provided by a
licensed home health agency en--a-paré-time--of-intermittent
basis to a recipient considered homebound in his place of res-
idence for the purposes of postponing or preventing institu-
tionalization:

(a) skilled short-term nursing services;
ab) skillied maintenance nursing services;

(bc) home health aide services;

(ed) physical therapy services;

{de) occupational therapy services:

(ef) speech therapy services; and

(#g) medical supplies and equipment suitable for use in
the home.

(2) Skilled short-term nursing gervices means nursing
services provided on a part time basis to meet the medical
needs of persons who need nursing procedures for a short time
Iin order to recover from a serious medical illness or proce~
dure. A medical condition for which skilled short-term nurs-~
ing services may be provided mugt be reasonably expected to
change or improve to the point that nursing services will not
be necessary for more than 60 days.

{3) skilled maintenance nursing services means nursing
services provided to meet a chronic¢c medical condition. Main-
tenance nursing services are limited to those services reason-
ably necessary to prevent institutionalization. A medical
condition for which skilled maintenance nursing services may
be provided must be reasonably expected to be more than 60
days in duration.

(4) Home health aide services means assistance in the
activities of daily 1iving and the care of the household
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provided on a short term basgis that is necessary to maintain
the person In their home, Home health aide services may only
be provided when there 1s a reasonable expectation that the
reciplent’s medical condition will improve sc that services
will no longer be required after 60 days.

(a) Home health aide services must be provided under the
gsupervision of a registered professional nurse and in accor-
dance with a written plan of treatment established by a physi-
eian,

{(b) Home health aide services and personal care atten-
dant (pca) services (ARM §6.12,555 et. seq.} may not be

rovided to a person gimultanecusly. When it Is anticipated

that the recipfent's medical condition will require personal
care services for a period of greater than 60 days, the per-
sonal care attendant program must be utilized.

41y -—-Hemebound- means-—the -atiending--physician-certifies
en-the-physician-order-sheet~that-the-reeipient-in-confined-ee
hin~--home -for-medical--reasons:---Fhe--hemebound--gtatus-~exiots
when-theare-is-a~generat-pare-time-or-intermitient-inabiiity-te
teave-hoeme-without-eonsiderabic-and-taning-efforers

$A} -~ -Fhe--department--hereby-wdopte -and ~-incorporetes -by
reference--section--208--0f - chapter--bwe - of--the - medicare-~home
healteh-manuat-dated-duney-1937:---Fhis-nection-definen-generai-
1y-+he-conditioneunder -which-patients-are—confined-ee-theiy
own-homess--A-copy-of-the-ineorporated-section-may-be-obtained
from--the-~-Beparement--of - Soeied--and - Rehabildibabionr-Cervicesy
Eeanomiec- Aresistance Distatong P el r - Box--421-0-- Helene - ~Montana
596063+

(5) Homebound status means either that a recipient is
confined to his home for medical reasons and unable to leave
home without considerable taxing effort or that the recipient
cannot readily obtain needed medical services other than
through a home health agency. The coniinement can be of a part
time or intermittent basis,

{a})  Homebound status must be certified by the attending

hysiclan on the physiclan order sheet.

T$%6) Place o% residence includes a person's own home, a
personal care facility, a foster home, a community home for
the persons who are developmentally disabled or physicall
disabled, a rooming house or a retirement home. Place of res-
i{dence does not include a hospital skitied or a nursing facil-
ity or-intermedinte-care-facility-encept-that-home-heaith-ser-
vicen—-mass - be-provided —in -an--dntermedi-ate -eare~-factidtn- -4 £
these-services-are-not- requivred--to-be--provided by -the-factt -
ey,

(7) A home health service unit or visit is a personal
contact In the place of residence of a recipient made for the
urpose of providing a covered home health service.

(£4¥8) Nursing services may be provided by contract with
a licensed registered nurse in geographic areas not covered by
a licensed home health agency.
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(9) A visit made by a registered nurse for the purpose
of eva]uat:ng the home health needs of the recipient or_ to
review the provision of such services by the nurse aide or
Ticensed practlcal nurse is considered to be an administrative
function and is not billable as a nursing visit.

AUTH: Sec, 53-6~113 MCA
IMP; Sec. 53-6-101, 53-6-131 and 53-6-141 MCA

46,12.551 HOME HEALTH SERVICES, REQUIREMENTS
Subsections (1] through (1) {f} remain the same.

{g) Home health services except skilled maintenance
nursing servigces are limited to a combined maximum of 200 vis-
its per recipient per fiscal year, Skilled _maintenance nurs-
ing services are limited to 365 visits per Tecipient per fis—
cal year,

(h)” When a recipient who has been receiving skilled
maintenance nursing services develops a need for skilled
short-term nursing services and these services are provided on
the same day, the skilled maintenance service must be included
in the skilled short-term nursing service,

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53~-6-101, 53-6-131 and 53~6-141 MCA

46.12,552 HOME HEALTH SERVICES, REIMBURSEMENT

Subsections (1) through (1) (b) remain the same.

(c) payment for home health services which are sgkilled
maintenance nursing services may not exceed $20.00 per visit,

Subsections (2) and (2} (a) remain the =same.

(b) +the-medieare-rate the lower of the average medicare
cost or upper limit; or

Subsection (2) (c) remains the same.

(i) The 1986 indexed fee per category of service will
he determined from the settled cost reports ending state fis-
cal year June 30, 1984, which will be indexed by the DRI mar-
ket basket index percentage established for 1984 at 5.6 per-
cent, 1985 at 4.6 percent, and 1986 at 3.6 percent plus two
percent (2%). The fipal sum will become the 1986 Indexed
reimbursement fee. The department hereby adopts and incorpo-
rates by reference the DRI market hasket rate which is a fore-
cast model of market basket increase factors prepared by Data
Resources, Inc., 1750 K Street N.W., 9th Floor, Washington,
b.C., 20006. A description of the general methodology and
variables used in formulating this model is available from the
Department of Social and Rehabilitation Services, Economic
Assistance Division, 111 Sanders, Helena, Montana 59601,

Sybsections (3) through (3) (a) remain the same.

{b) the-medicare-rete the lower of the average medicare
cost or vpper limit; or
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Subsection (3) (¢} remains the same.

(i) The averaged medicaid fee will be derived by combin-
ing the total charges within each category of service from all
participating in-state home health providers and dividing that
sum by the total numbexr of delivered services. The final sum
will be indexed by an inflation factor for 1984, 1985 and 1986
plus two percent (2%) to become the averaged fee,

Subsections (4) through (4) (a) remain the same.

(b) the 1986 plus two percent (2%) averaged medicaid

fee.
Subsgections (5) through (7) remain the same.

AUTH: Sec., 53-6-113 MCA
IMP: Sec, 53-6-101, 53-6-131 and 53-6-141 MCA

3. Since the indexed fee system was implemented on Jan-
uary 1, 1987, the Department has completed the cost settlement
report for each agency for their fiscal years ending on or
before December 30, 1986, 'Thus the actual cost per category
of service by agency is known. The Department has not made
any adjustments to the indexed fee system since its' implemen-
tation on January 1, 1987,

For 1986, the Department's total reimbursement for all
cost settlements for all contracted home health services was
$351,420,25. At this time the data is not readily available
to determine whether there has been a significant increase in
the Medicare cost settlement total and, it may be 6 months
before the Department has received all of the contracted
agencies completed and settled cost reports for 1987.

First, the estimated financial impact of the 2% increase
authorized by the current legislature would increase the 1986
settlement costs by $1500,

Second, the addition of the skilled maintenance nursing
services is estimated to cause an increase of $50,220, This
estimate was computed by utilizing the projected number of
Specialized Attendant units (2511) under the current contract
in the PCA program and multiplying by $20.00.

Copies of this notice are available from local county
welfare offices and human services offices.

4, Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P.0O. Box 4210, Helena, Montana 59604, no later than
June 22, 1989.
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5. The Office of Legal Affairs, Department of Social
and Rehahilitation Services has been designated to preside
over and conduct the hearing.

6. This rule change will be applied retroactively

to July 1, 1989.
r, Social ang Rehaglll:.ta—

Services

Certified to the Secretary of State _ May 15 , 1989,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE

BEFORE THE MONTANA BOARD OF INVESTMENTS
In the matter of the repeal of ) NOTICE OF REPEAL OF EXIST-
existing rules; adoption of ) ING RULES, ADOPTION OF NEW
new rules pertaining to the )  RULES PERTAINING TO THE
Economic Development Bond )  ECONOMIC DEVELOQPMENT BOND
Program; and amendment of rules ) PROGRAM AND AMENDMENT OF
pertaining to investments by ) RULES PERTAINING TO INVEST-
the Montana Board of ) MENTS BY THE MONTANA BOARD
Investments ) OF INVESTMENTS

TO: All Interested Persons:

1. oOn February 9, 1989, the Board of Investments
published a notice of public hearing on the proposed repeal,
adoption and amendment of the above-stated rules at page 252,
1989 Montana Administrative Register, issue number 3.

2. The Board has repealed the rules exactly as proposed.

3. The Board has numbered the new rules as follows: 1I.
through IX. will be under Sub-chapter 17 as 8.97.1701 through
8.97.1709; X. through XIV. will be under Sub-chapter 18 as
8.97.1801 through 8.97.1805; XV. through XVII. will be under
Sub-chapter 19 as 8,97.1901 through 8.97.1903. The new rules
were adopted as proposed but with the following changes: (new
matter underlined, deleted matter interlined)

"8§.97.1701 DEFINITIONS (1)(a) through (h) will remain
the same as proposed.

(i} "Project” means any land; any building or other
improvement; and any other real or personal properties deemed
necessary in connection therewith, whether or not now in
existence, which shall be suitable for use for commercial,
manufacturing, agricultural., or industrial enterprises;
recreation or tourist facilities; local, state and federal
government facilities; multifamily housing, hospitals,
long-term care facilities, or medical facilities; higher
education facilities; small-scale hydroelectric production
facilities with a capacity of 50 megawatts or less; and any
combination of these facilities.

(j) and (k) will remain the same as proposed.

(2) As required by 2-4-305, MCA, notice is hereby
provided that definitions contained in subsections (a), (b)
and g% (d) above repeat 17-5-1503, MCA, in order to assist in
more fully describing the scope of the board's programs."”

Auth: Sec. 17-5-1504, 17-5-1521, MCA; IMP, Sec.
17-5-1504, 17-5-1521, MCA

"8.97.1801 DESCRIPTION OF MOBP PROGRAM (1) For
projects other than major projects financed by the board
under the MOBP program, an approved financial institution
must participate in financing the project, either directly
or through a letter of credit, to the extent of at least ten
percent. (10%) of the financing to be provided by the board.
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¢2}--Fhe-finaneing-by-the-board-is-limited-to-ninety
pereent-450%}-of-the-cost-or-appraised-value-of-the-projeet-or
51676007080 respectivelys-whichever-is-jeass

(2) For major projects, an approved financial
institution must participate_in financing the project if
the cost or appraised value is less than S1 million, either
directly through a letter of credit, to the extent of at
least ten percent (10%) of the financing to be provided by the
board.

(3)  For projects other than major projects, the
fipancing provided by the board may not_exceed §$800,000 or
ninety percent (90%) of the cost or appraised_value of the
project, whichever is_less.

(4) For major projects, the financing provided by the
board may net_exceed either $S10 million or ninety percent
(90%) of the cost or appraised value of the project, whichever
is less.

(5) As required by section 2-4-305, MCA, notice is
hereby provided that sections_(2), (3) and (4) of 8.97.1801,
in part, repeat sections 17-5-1527(1){e¢), 17-5-1526(1)(b) and
17-5-1527(1)(b), in order to assist in more fully describing
the scope of the board's programs,”

Auth: Sec. 17-5-1504, 17-5-1521, MCA; IMP, Sec.
17-5-1508, 17-5-1526, 17-5-1527. MCA

"8.97.1802 ELIGIBILITY REQUIREMENTS OF MOBP PROGRAM
(1) 1n order to gualify for financing under the MOBP
program, the board shall determine that a project meets
the criteria set forth in sections 17-5-1526 and ¥7?-5-172%
17-5-1527, in addition to meeting the following eligibility
requirements:
(a) through (4)(d) will remain the same as proposed.”
Auth: Sec. 17-5-1504, 17-5-1521, MCA; IMP, Sec.
17-5-1504, 17-5-1521, 17-5-1526, 17-5-1527, MCA

"8.97.1901 DESCRIPTION OF THE SABP PROGRAM (1) through
(3) will remain the same as proposed.”

Auth: Sec., 17-5-1504, 17-5-1521, Mca; IMP, 17-5-1505,
17-5-1506, 17-5-1526, 17-5-1527, MCA

"8.,97.1902 ELIGIBILITY REQUIREMENTS OF SABP PROGRAM

(1) through (3) will remain the same as proposed."

Auth: Sec. 17-5-1504, 17-5-1521; IMP, Sec., 17-5-1506,
17-5-1521, 17-5-1526, 17-5-1527, MCA

"8.97.1903 CRITERIA FOR EVALUATING APPLICATIONS FOR
PROJECT FINANCING UNDER THE SABP PROGRAM (1) will remain the
same as proposed.”

Auth: Sec. 37-1-1504, 17-5-1521; IMP, Sec. 17-5-1504,
17-5-1506, 17-5-1521, MCA

4. The only comments received were submitted by the
staff of the Administrative Code Committee (ACC). These
comments have been thoroughly considered and the applicable
rules have been amended accordingly.
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COMMENT: Staff of the ACC commented that the definition of
"Project" set forth in 8.97.1701 differed slightly from the
definition of "Project"” contained in 90-5-101, MCA.

RESPONSE: The Board has amended the definition in 8.97.1701
s0 as to completely conform to the definition contained in
90-5-101, MCA.

COMMENT: Staff of the ACC discovered typographical errors
contained in ARM 8.97.1701(2) and 8,97.1802(1).

RESPONSE: The Board has corrected the errors.
COMMENT: Staff of the ACC commented that 8.97.1801 should be
amended to reflect the statutory distinction between minor and
major projects.

RESPONSE: The Board has amended 8.97.1801 to clearly reflect

the statutory distinction between minor and major projects,

COMMENT: Staff of the ACC also proposed that section
17-5-1506(3) be included in the implementing part of the
history of 8.97.1901 through 8.97.1903 since it provided clear
authority for the SABP program.

RESPONSE: The Board has adopted the staff of the ACC's
proposal and amended the histories accordingly.

MONTANA BOARD QF TNVESTMENTS
W. E. SCHREIBER, CHAIRMAN

DEPARTMENT OF COMMERCE

Certified to the Secretary of State, May 15, 1989.
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BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the adoption } NOTICE OF AMENDMENT OF ARM

of Policy Statement On Kinder-) 10.65.201, POLICY STATEMENT
garten Accreditation And ) ON KINDERGARTEN ACCREDITATION
Schedule Variances } AND SCHEDULE VARIANCES

TO: All Interested Persons

1. On February 23, 1989, the Board of Public Education
published notice of a proposed amendment concerning ARM
10.65.201, Policy Statement on Kindergarten Accreditation and
Schedule Variances on page 311 of the 1989 Montana
Administrative Register, Issue number 4.

2. The Board has amended the rule as proposed.
3. There was no hearing on ARM 10.65,201. No written

comments were received prior to March 23, 1989, the date on
which the Board closed the hearing record.

In the matter of the adoption ) NOTICE OF AMENDMENT OF ARM
of Endorsement Information and) 10,57.301, ENDORSEMENT INFOR-

Class 2 Standard Teaching ) MATION AND ARM 10.57.402,
Certification ) CLASS 2 STANDARD TEACHING
CERTIFICATION

TO: Al) Interested Persons

1. On February 23, 1989, the Board of Public Education
published notice of a proposed amendment concerning ARM
10.57.301, Endorsement Information and ARM 10.57.402, Class 2
standard Teaching Certification on page 312 of the 1989
Administrative Register, issue number 4,

2. The Board has amended the rules as proposed.

3. At the public hearing which was held March 16, 1989,
no persons testified and no written comments were received
prior to March 23, 1989, the date on which the Board closed

the hearing record,

ALAN NICHOLSON, CHAIRPERSON
BOARD OF PUBLIC EDUCATION

Certified to the Secretary of State May 15, 1989.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption

)
of new rules I through XV ) AMENDED NOTICE OF ADOPTION
setting licensure standards ) OF
for medical assistance ) NEW RULES
facilities ) (Medical Assistance Facilities)

To: All Interested Persons

1. On April 27, 1989, at page 479 of the 1989 Montana
Administrative Register, issue number 8, the department pub-
lished notice of the adoption of new rules setting licensure
standards for medical assistance facilities.

2. The ARM numbers assigned to Rules IV through XV were
erroneous, i.e., according to the Secretary of State's stan-
dards for rule numbers, rules with the numbers assigned to
Rules IV through XV could not be in the same sub-chapter with
rules with the numbers assigned to Rules I through III. There-
fore, the notice of adoption is amended to show that each new
rule is assigned the ARM rule number specified below:

RULE 1 {to be codified as 16.32.397) MEDICAL AS-
SISTANCE FACILITIES--DEFINITIONS

RULE _II {(to be codified as 16.32.398) MEDICAL AS-
SISTANCE FACILITIES--ORGANIZATIONAL STRUCTURE; GOVERNING BODY

RULE III (to be codified as 16.32.399) MEDICAL AS-
SISTANCE FACILITIES--MEDICAL STAFF

RULE IV (to be codified as 16.32.3993) MEDICAL AS-
SISTANCE FACILITIES--NURSING SERVICES

RULE V (to be codified as 16.32.3998) MEDICAL AS-
SISTANCE FACILITIES--PHARMACEUTICAL SERVICES

RULE VI _{to be codified as 16.32,399C) MEDICAL AS-~
SISTANCE FACILITIES--RADIOLOGIC SERVICES

RULE VIT (to be codified as 16.32.399D) MEDICAL AS-
SISTANCE FACILITIES--LABORATORY SERVICES

RULE VIII (to be codified as 16.32.399E) MEDICAL AS~
SISTANCE FACILITIES~--FOOD AND DIETETIC SERVICES

RULE IX (to be codified as 16.32.399F) MEDICAL AS-
SISTANCE FACILITIES--OUTPATIENT SERVICES

RULE X (to be codified as 16.32.399G) MEDICAL AS-
SISTANCE FACILITIES-~-EMERGENCY SERVICES
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RULE XI (to be codified as 16.32.399H) MEDICAL AS-

SISTANCE FACILITIES--THIRD-PARTY SERVICES

RULE XTI {to be codified as 16.32.3991) MEDICAL AS-
SISTANCE FACILITIES--MEDICAL RECORDS

RULE X1TII (to be codified as 16.32.399J) MEDICAL AS-
SISTANCE FACILITIES--QUALITY ASSURANCE

RULE XIV (to be codified as 16.32.399K) MEDICAL AS-
SISTANCE FACILITIES--UTILIZATION REVIEW

RULE_XV (to be codified as 16.32.399L) MEDICAL  AS-
SISTANCE FACILITIES--INFECTION PONFROL

DONALD E. PIZZINI (74K
Director

Certified to the Secretary of State May 15, 1989.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
THE STATE OF MONTANA

In the matter of the adoption) NOTICE OF THE

of an amendment to ADOPTION OF AN AMENDMENT
ARM 24.16.9003 and certain TO ARM 24.16.9003 AND
prevailing wage rates that CERTAIN PREVAILING WAGE
were effective December 1, RATES

1988.

TO: All Interested Persons

1. ©On March 30, 1989, the Department of Labor and
Industry published a notice of proposed amendment to ARM
24.16.9003 and certain prevailing wage rates at page 375 of
the 1989 Montana Administrative Register, Issue No. 6.

2. The department has adopted the amendment to ARM
24.16.9003 as proposed.

3. The Department also adopts the changes to the
prevailing wage rates as proposed, except the Health and
Welfare fringe benefit rate for Roofers in Districts 3, 6,
8, and 10, will remain 92% of the premium if the employer
is a signatory to a collective bargaining agreement and be
changed to $1.75 if the employer is not a signatory.

4. No comments were received on the proposed amendment
to ARM 24,.16.9003. The department received the following
comments on the proposed changes to the prevailing wage
rates:

COMMENT: Robert K. Murphy of the International Brother of
Electrical Workers (IBEW) Local 185 protested the change in
the hourly rate of Electrician B in District 5 because he
believed that there should not be a split scale for
electricians in District 5.

RESPONSE: The department does not concur in the comment.
The change in the Electrician B rate was suggested by the
Legislative Auditor in order to make the setting of the
rates more consistent and uniform. The department will bring
the split scale concern to the attention of the Prevailing
Wage Advisory Council at its next meeting.

COMMENT: Don Herzog of the IBEW Local 532 suggested that
the 3% of the gross payroll paid by IBEW employers should be
considered in setting the pension fringe benefits. Also, he
suggested that $1.00 not $.50 be used for the pension under
heavy/highway rates, and that certain apprenticeship rates
should be changed from 1/2% to 1%.

RESPONSE: The department concurs with the comment that the
3% gross payroll should be considered in the current rates
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for pension benefits. While such deductions have not
traditionally been congidered fringe benefits, the rate will
be considered in setting the pension fringe benefit.

The department does not concur in the comments on
heavy/highway and apprenticeship rates. These rates are set
by using the Federal Davis-Bacon rates because they are set
on a state-wide basis and do not vary from district to
district.

COMMENT: John W. Bradford, Bradford Roofing and Insulation,
commented that the Electrician's Health and Welfare benefits
should remain 92% of the premium paid instead of $1.75.
RESPONSE: The department concurs. As noted above,, the Health
and Welfare fringe benefit rate for Roofers in Districts 3,
6, 8, and 10, will remain 92% of the premium if the employer
is signatory to a collective bargaining agreement and change
to $1.75 if the employer is not signatory.

5. The amendment and rate changes shall be effective
the day after publication of this notice.

6. The authority of the commissioner to make the
proposed amendment is based on section 18-2-431, MCA and
implements sections 18-2-402, 18-2-403, and 18-2-411, MCA.

A
Mariv A. Micone, mmissioner

Department of Labor and
Industry

Certified to the Secretary of State on May 15, 1989,
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BEFORE THE DEPARTMENT OF STATE LANDS
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF ADOPTION OF

Adoption of Rules Pertaining ) RULES PERTAINING 'TO THE

to the Maintenance of State ) DEPARTMENT OF STATE LANDS'

Lands' Ownership Records. ) RESPONSIBILITY TO MAINTAIN
STATE LAND OWNERSHIP RECORDS

TO: All Interested Persons:

1. On December 8, 1988, the Department of State lLands and
the Board of Land Commissioners published notice of the
proposed adoption of rules pertaining to the Department of
State Lands' responsibility to maintain state land ownership
records, at page 2546 of the Register, issue no. 23.

2. The agency, through the Board of Land Commissgioners,
has adopted, without change the following proposed rules: Rule
T (26.2.901), and Rule V (26.2.905).

3. The agency, through the Board of Land Commissioners,
has adopted the following proposed rules with the noted
amendments:

RULE IT (26.2,902) DEFINITIONS The rule remains the
same, but the Authorify cite 1s changed from 77-1-701, MCA, to
77-1-707, MCA.

RULE ITY (26.2.903) FILING OF OWNERSHIP RECORDS (1) As
provided in 77-1-703, MCA, state agencies shall file with the
department ownership records of state lands acquired, held, or
disposed of by the agencv. (AUTH 77-1-707, MCA; IMP 77-1-703
and 706, MCA.)

RULF TV {26.2.904}) DEPARTMENT TO MAINTAIN CENTRAL RFECORD
REPOSTITORY (1) The department-shall-supervise-a-sesurer-and
azecessible —central-record -repositery-for-the —ownership-reconds
of-seate-Tands:

(?>Y Remains the same except it is renumbered as (1),

4. The Department of State Lands only received comments
from one source, the Legislative Council, The comments were
carefully considered and the comments with the Department’'s
responses are as follows:

{1} The authority section of Rule IT was incorrect as
published. This has been corrected herein.

{2) The words "or purchased" should be added to Rule
I11 to make the rule complete. This suggestion has been
followed, except that the term "acquired" has heen added to
account for all types of acquisitions, such as gifts.

(3) Part (1) of Rule IV should be deleted because it
unnecessarily repeats language found in section 77-1-704, MCA.
The suggestion has been accepted.

(4) The statement of reasonable necessity concerning
Rule V needed to be expanded. In response, the Department has
added to the statement of reasonable necessity the following:
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Rule V (1) is necessarv to set a
time limit within which other agencies must
provide the applicable information. The
records must be current in order to be
accurate. The remainder of the rule
repeats, to some extent, section 77-1-
705, MCA, but this is necessary to provide
continuity and context for the rest of the
rules, Part (2) is necessary hecause
computer storage of such records is the
most likely procedure in the near future.
Part (3) is necessary to clearly state
which partv has the responsibility to
properly record the lands with the proper
county. Part (4) 1is necessary to fulfill
the requirements of section 77-1-705(2),
MCA, because the Department does not have
the resources at this time to make an
independent evaluation of the accuracy of
the information.

5. The authority for the rules 77-1-707, MCA, and the
rules implement 77-1-701, 703, 704, and 705, MCA.

~

l"b.}"“""‘" "-—-7

“BERNTS CASEY, Commissioner /
Department of State Lands

CERTIFIFD to the Secretary of State Mavy Zf; , 1989,
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BEFORE THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF THE ADOPTION OF
adoption of Rules I through ) RULES I THROUGH X
X pertaining to the AFDC ) PERTAINING TO THE AFDC WORK
Work Supplementation Program ) SUPPLEMENTATION PROGRAM

)

TO: All Interested Persons

1. On January 12, 1989, the Department of Social and
Rehabilitation Services published notice of the proposed
adoption of rules I through X pertaining to the AFDC Work Sup-~
plementation Program at page 5 of the 1989 Montana Adminis-—
trative Register, issue number 1,

2, The Department has adopted Rules (I) 46.10.701, AFDC
WORK SUPPLEMENTATION PROGRAM, GENERAL; (I1) 46,10.702, AFDC
WORK SUPPLEMENTATION PROGRAM, DEFINITIONS; (III) 46.10.704,
AFDC WORK SUPPLEMENTATICN PROGRAM, PARTICIPANT ELIGIBILITY;
(IV) 46.10.705, AFDC WORK SUPPLEMENTATION PROGRAM, APPLICATION
AND PLACEMENT, EMPLOYER REQUIREMENTS; (V) 46,110,707, AFDC WORK
SUPPLEMENTATION PROGRAM, TERMINATION AND REASSIGNMENT;
(VI) 46,10.708, AFDC WORK SUPPLEMENTATION PROGRAM, AFDC
ELIGIBILITY, RESIDUAL  GRANT: (VII) 46.10.710, AFDC  WORK
SUPPLEMENTATION PROGRAM, MEDICAL ASSISTANCE BENEFITS;
(VII1) 46.10.711, AFDC WORK SUPPLEMENTATION PROGRAM, CHILD
SUPPORT ASSIGNMENT AND EXCLUSION; (IX) 46.10.713, AFDC WORK
SUPPLEMENTATION PROGRAM, WIN AND TITLE IV-A WORK REQUIREMENTS;
and (X) 46.10.714, AFDC WORK SUPPLEMENTATION PROGRAM, ADMINIS-
TRATIVE REVIEW AND FAIR HEARING, as proposed.

timony were received.

(4

or, Social and Rehabilitac
tion Services

3. No written comments or t

Certified to the Secretary of State __May 15 , 1989,
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BEFORE THE DEPARTMENT OF SOCIAL

AND REHARILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend- ) NOTICE OF THE AMENDMENT OF
ment of Rules 46.12.511, ) RULES 46.12.511, 46.12,512
46.12,512 and 46.12,513 ) AND 46.12.513 PERTAINING TO
pertaining to swing-bed ) SWING-RED HOSPITALS
hospitals )

TC: All Interested Persons

1. On December B, 1988, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of Rules 46.12.511, 46.12.512 and 46,12.513 pertain-
ing to swing-bed hospitals at page 2556 of the 1988 Montana
Administrative Register, issue number 23.

2. The Department has amended Rule 46.12.511 as
proposed.

AUTH: Sec. 53-6-113 and 53-2-201(h) MCA

TMP: Sec. 53-6-111, 53-6-141 and 53-2-201 MCA

3. The Department has amended the following rules as

propnsed with the following changes:

46.12.512 SWING-BED HOSPITALS, PROCEDURES (1} The
swing-bed hospital will have the responsibility of determining
whether a skilled or intermediate nursing care bed is avail-
able to the medicaid patient within a one~-humrdred-+100} seven-
ty--(583 TWENTY-FIVE (25) mile radius of the hospital before
admitting a medicaid patient to a swing-bed. The hospital.
will be reguired to maintain written documentation consisting
of written inquiries to nursing homes inquiring as to the pre-
sent and future availability of a nursing home bed and in-
dicating that if a hed is not available, the hospital will
provide swing-bed services to the patient,

(2) A medicaid patient admitted to a swing-bed must be
discharged to an appropriate nursing home bed within a ene
hundred-{180} seveney-{76} TWENTY-FIVE (25) mile radius of the
swing-bed hospital within 72 hours of an appropriate nursing
home bed becoming available.

(3) The department may rectrospectively review the use of
swing-bed services provided to medicaid patients and may deny
payments when it is determined that a nursing home bed was
available within ene-hundred-+108) seventy-—tHH TWENTY-FIVE
(25) miles of the hospital that provided the swing-bed ser-
vice.

(4) Medicaid applicants and recipients must he pre-
screened and meet the level of care requirements (skilled or
intermediate) in order for the provider to be reimbursed by
medicaid. The Jevel of care requirements are contained in ARM
4633123301 through-46-32:-3306 46.12,1301. It is the swing-bed
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hospital's responsibility to make the referral for prescreen=
ing prior to placement in the swing-bed and to ensure that a
form SRS-FA~6l "screening notification” 1s completed by the
prescreening team to document the level of care determination.

(5} A waiver of the seventy-J{78} TWENTY-FIVE (25) mile
requirement may be obtained by submitting written verifica-
tion from the recipient’s attending physiclan that either:

(a) The recipient’s condition will be endangered by a
transfer to anether-faciitty-eutside-of-the-community; A NURS-
ING FACILITY WITHIN A TWENTY-FIVE (25) MILE RADIUS; or

(b} The recipient's condition i1s terminal.

(i) The request for walver and the written verification
may MUST be sent to the Medicaid Bureau, Department of Social
and Rehabilitation Services, P.0. Box 4210, 111 Sanders,
Helena, Montana 59604-4210.

AUTH: Sec. 53-6-113 and 53-2-201 MCA
ImMp: Sec. 53-6-111, 53-6-141 and 53-2-201 MCA

46,12.513 SWING~BED HOSPITALS, REIMBURSEMENT Subsection
(1) remains as proposed.

(2) Reimbursement to swing-bed hospitals will only be
made for medicaid patients when appropriate skilled or inter-
mediate nursing care is not available within a ene-frundred
4100) seventy-+{76} TWENTY-FIVE (25) mile radius of the swing=-
bed hospital. frem-which-the patient-is-discharged:

Subsections (3) through (5) remain the same.

AUTH: Sec. 53-6-113 and 53-2-201 MCA
IMP: Sec. 53-6-111, 53-6-141 and 53-2-201 MCA

4. The Department has thoroughly considered all commen-
tary received:

COMMENT: Swing beds provide the same quality of care as
nursing homes and are subject to the same conditions and stan-
dards of participation. Therefore, they should be considered
appropriate nursing home beds.

RESPONSE: The survey process for medicaid certification
is substantially the same for swing beds as for nursing homes.
Swing-bed hospitals must meet the safety and health conditions
for skilled and intermediate care providers as set forth in
federal regulations. The term "aggrogriate nursing home bed"
refers to level of care provided in a skilled or intermediate
care facility. A bed certified as intermediate care in a
nursing home is not an appropriate nursing home bed for a re-
cipient in need of skilled nursing care. However, a bed cer-
tified as skilled care is appropriate for a recipient requir-
ing skilled level services. Swing beds may be considered
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skilled or intermediate beds when that level of care is being
provided, but they are not nursing home beds.

COMMENT: The mileage reguirement transfer is inconsis-
tent with the congressional intent of swing bed legislation.
Congress intended to increase access to rural health care in

the patient's community. There is now an increased need for
nursing home beds because the hospital DRG payment system
encourages early discharge. The proposed seventy (70) mile

transfer rule decreases access to health care within the
patient's community.

RESPONSE: The preamble to regulations implementing the
swing bed concept adopted on July 20, 1982 suggests clear con-
gressional intent to utilize excess hospital capacity and in-
crease the supply of long-term care beds in rural areas. The
department is adopting the rule with a twenty-five (25) mile
radius rather than a seventy (70) mile radius. The rule as
adopted is consistent with congressional intent.

However, current medicare statutes applicable to hos-
pitals with more than 49 beds require transfer within five
days after availability of a nursing bed within the same geo-
graphic region, Geogrephic region has been defined to include
an area which includes the SNFs with which a hospital has tra-
ditionally arranged transfers and all other SNFs within the
same proximity. A geographic region of 50 miles could be de-
termined for a hospital without existing transfer practices,
The department believes the twenty-five (25) mile radius rule
is reasonable and allows for increased access to long-term
care bede within the patient's community.

COMMENT: Neither the one hundred (100) mile or seventy
(70) mile transfer rule is authorized by federal or state law.
The onlv similar transfer rule adopted by Congress applies
only to hospitals participating in medicare not medicaid. The
Montara Administrative Procedure Act provides that no rule is
valid or effective unless reasonably necessary to effectuate
the purpose of the statute.

RESPONSE: The mileage transfer rule is neither specif-
ically authorized nor prohibited by federal and state law.
State law does direct the department to adopt appropriate
rules necessary for the administration of the Montana medicaid
program. The rules may establish the amount, scope, and dura-
tion of services provided under the program, including the
terms and components constituting the services. The depart-
ment finds that the transfer requirement as adopted is rea-
sonably necessary to protect against potential abuse of swing
beds to increase inappropriately overall hospital reimburse-
ment or to unfairly increase the utilization of nursing facil-
ities associated with the swing-bed hospital at the expense of
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other local area nursing facilities. For example, without the
transfer requirement, under the hospital DRG reimbursement
system, a hospital might be encouraged to inappropriately dis-
charge patients early from a hospital bed to a swing bed so as
to begin collecting swing-bed reimbursement in addition to the
DRG payment for such patients. Also, without a transfer re-
quirement, combined or associated hospital and nursing facil-
ities might be encouraged to keep patients in swing beds until
a bed is available in its own nursing facility, even though a
nursing facility bed is available within the local area. The
department will study these issues further in light of further
findings.

COMMENT: The one hundred (100) mile transfer rule vio-
lates federal resident's rights provisions. Specifically, the
conditions of participation for skilled facilities require
that a patient is to be transferred or discharged after rea-
sonable advance notice and only for certain reasons, including
medical reasons. The transfer rule requires transfer for rea-
sons not allowed hy federal law.

RESPONSE: The federal resident rights provisions do not
prohibit the adoption by state medicaid agencies of reasonable
restrictions upon swing bed utilization. Congress has adopted
a similar transfer requirement for medicare swing-bed hos-
pitals with more than 49 beds, which indicates that such a
rule is not inconsistent with resident rights provisions. The
swing bed program was not intended to allow hospitals to re-
place nursing facilities as providers of SNF or ICF services.
Where nursing facility services are available in the 1local:
area, it is reasonable to require that SNF or ICF services be
provided by the nursing facility rather than in hospital swing
beds. The rule does not ignore the needs or rights of pa-
tients, however. The transfer rule may be waived for medical
reasons verified by a physician.

COMMENT: The transfer rule has a serious negative impact
e e .
upon medicaid recipients who are required to transfer to a
nursing facility outside of their communities. Distance pre-
vents family and friends from visiting the recipient, which
slows recuperation. In some cases, the patient is traumatized
by the transfer.

RESPONSE: Section 46.12.512(5) contains a provision for
obtaining & waiver of the mileage transfer requirements when
the recipient's condition will be endangered by a transfer
outside the twenty-five (25) mile radius area. The reduction
of the transfer requirement to twenty-five (25) miles should
significantly reduce the travel burden on family and friends.
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COMMENT: Elimination of the one hundred (100) mile
transfer rule would not have a negative fiscal impact upon the
medicaid program. Swing bed services are reimbursed at the
previous year's statewide average nursing facility rate, and
medicaid pays for transportation to transfer the patient from
the swing-bed hospital to the available nursing home. It
would be more cost effective to use excess hospital capacity
to provide long-term care services than to encourage con-
struction of new nursing home beds.

RESPONSE: At this time, the department is without suffi-
cient information to conclude that total elimination of the
transfer rule would not have a negative fiscal impact upon the
medicaid program. Reduction of the mileage radius is not pro-
jected to have a negative fiscal impact and should reduce
transportation expenditures. However, the department believes
that efficient utilization of all existing hospital and nurs-
ing home beds is the most cost effective approach for the med-
icaid program.

COMMENT: This rule duplicates and contradicts the exist-
ing certificate of need requirements for swing-bed hospitals.
Department of Health regulations already require transfer to a
nursing home when a bed becomes available within the "service
area”.

RESPONSE: The Department of Health and Environmental Sci-
ences applies the "service area" concept as meaning "within
the county". Because of the vast size of many counties in
Montana, a twenty-five (25) mile radius is considered more
reasonable for medicaid purposes. Further, the department
must adopt this requirement in its own rules to enforce it for
medicaid program purposes.

COMMENT: The policy of forcing transfers is not cost
effective for the department due to the additional expense of
transportion to transfer the patient to a nursing home. Med-
icaid will pay for transportation to move the patient to an
available nursing home bed out of the community; however, when
a bed becomes available in the patient's home town, the pa-
tient must pay for transportation back into the community.

RESPONSE: Medicaid will pay the cost of transportation to
a nursing bed at the appropriate level of care when it becomes
available within twenty-five (25) miles. As noted above,
transfer is required for reasons other than cost effective-
ness, Once the patient is placed in an appropriate nursing
bed, medicaid will not pay for further transportation unless
the patient requires services which cannot be provided in the
facility, for example, where the patient again requires hospi-
tal services, Reduction of the transfer radius from one
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hundred (100) to twenty-five (25) miles should reduce or elim-
inate the need for transfers back to the community, and should
reduce the cost of transportation services to the department
and the recipient.

COMMENT: The swing bed requirements are discriminatory,
as they apply only to medicaid patients, not to private pay or
medicare patients,

RESPONSE: The medicaid program is not required to provide
the same array of health care options as may be available to
private pay patients with unlimited resources or to follow the
same rules applied to other payment sources such as insurance.
In fact, a similar requirement does apply to swing-bed hos-
pitals with more than 49 beds participating in the medicare
program. The medicaid program equally applies the transfer
requirement to all eligible recipients.

COMMENT: The transportion requirement disregards the pa-
tient's well-being because the transfer will often mandate a
change in physician., Continuity of care is assured when the
swing bed patient remains in the same bed.

RESPONSE: It is the responsibility of providers to assure
guality of care in any facility. Continuity of care should
not be disrupted merely by a transfer from a swing bed to a
nursing home bed. Moreover, the significantly lower mileage
radius should reduce the necessity for changes in attending
physicians.

COMMENT: Abolishing the mileage radius rule will de~
crease costs for all parties involved, including families, and
administrative costs for facilities and SRS.

RESPONSE: Reduction of the mileage radius is expected to
decrease travel costs incurred by family and friends and
should reduce administrative costs of contacting other facil-
ities and obtaining waivers of the transfer requirement.

COMMENT: Required documentation must consist of written
inquirijes to npursing homes as to the present and future
availability of beds. This documentation could be limited to
verbal inquiries.

RESPONSE: Verbal inquiries provide no basis for documen-
tation of compliance with the rule, whereas written inquiries
provide documentation. It is expected that verbal inquiries
will be made and followed up by the written inquiries.
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COMMENT: Who will do the prescreening prior to placement
in the swing bed? Who is the prescreening team? What is the
cost to each facility to have a prescreening done?

RESPONSE: The level of care prescreening team generally
consists of a long-term care specialist from the department
and a nurse coordinator. A list of these representatives may
be obtained from the department's medicaid bureau. The cost
of the prescreen is borne by the department.

COMMENT: The waiver of transfer requirements should in-
clude "The recipient's psycho-social needs would be dis-
turbed."

RESPONSE: Assessment of the potential endangerment to the
condition of the recipient under section 46.12.512(5) (a) may
include assessment of psycho-social needs, as may be medically
appropriate in the physician'’s professional judgment.

COMMENT: Who decided to hold this hearing at such an
inopportune time, during holidays and just before a legisla-
tive session?

RESPONSE: Department rule hearings are scheduled to cor-
respond to a rule filing timetable issued annually by the Sec-
retary of State. Department staff had requested that this
rule change be effective by February 1, 1989. Based upon the
timetable, the first notice had to be filed no later than No-
vember 28, 1988 to guarantee the requested effective date.
The Montana Administrative Procedure Act (MAPA} requires rule
hearings to be held no earlier than twenty (20) days after
publication of the first notice. In this case, the hearing
was held on the earliest date possible. Delay until the next
week would have run the hearing date into the legislative ses-
sion, an inadvisable delay due to the increased work lcocad gen-
erated by the session.

COMMENT: How is the Administrative Rule Committee for
the Department of Social and Rehabilitation Services selected
and who makes these decisions?

RESPONSE: There is no such committee. Need for rule
changes is first noted by program or legal staff, generally
after consulting with affected persons or groups. A depart-
ment checklist is then drafted by appropriate program staff
addressing items such as "summary of policy change", "estimat-
ed financial and budgetary impacts", "work program to initiate
policy change", etc., The checklist is then circulated for
approval signatures by all interested staff up to and includ-
ing the director. Then, the formal rulemaking process is be-
gun.
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5. This rule change will he applied retroactively to
February 1, 1989,

tior! Services

Certified to the Secretary of State May 15 , 1989,
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VOLUME NO. 43 OPINION NO. 11

HIGHWAYS - Duty to yield right-of-way to police or
authorized emergency vehicle;

MOTOR VEHICLES - Duty to yield right-of-way to police or
authorized emergency vehicle;

TRAFFIC =~ Duty to yield right-of-way to police or
authorized emergency vehicle;

MONTANA CODE ANNOTATED - Sections 61-8-107, 61-8-346,
61-9-402,

HELD: Upon the immediate approach of an authorized
emergency vehicle making use of only visual
signals pursuant to section 61-9-402, MCA,
other drivers must vyield the right-of-way
and/or stop. They may then proceed past such
signal with caution and at a speed no greater
than 1is reasonable and proper under the
existing conditions.

May 3, 1989

Keith D. Haker

Custer County Attorney
Custer County Courthouse
Miles City MT 59301

Dear Mr. Haker:
You have requested my opinion on the following gquestion:

Upon the immediate approach of an authorized
emergency vehicle making use of only visual
signals pursuant to section 61-9-402, MCa,
must other drivers yield the right-of-way,
drive their vehicles to the right-hand edge of
the rcadway, and stop?

You have informed me that there is confusion concerning
whether the wuse of visual signals (lights) alone by
police vehicles and authorized emergency vehicles
mandates that other drivers yield the right-of-way and
stop, or whether use of both audible and visual signals
(or a police vehicle using an audible signhal only) are
required before other drivers must yield the
right-of-way and stop.

Three sections of Montana law, sections 61-8-107,
61-8-346, and 61-9-402, MCA, are relevant. These
statutes were all enacted in 1955 as part of a lengthy
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act regulating traffic and operation of vehicles. 1955
Mont. Laws, ch., 263.

Section 61-8-346, MCA, provides:

Operation of vehicles on approach of police
vehicles or authorized emergency vehicles.
(1) Upon the immediate approach of an
authorized emergency vehicle making use of
audible and visual signals meeting the
requirements of 61-9-402 or of a police
vehicle properly and lawfully making use of an
audible signal only, the driver of every other
vehicle shall yield the right-of-way and shall
immediately drive to a position parallel to,
and as close as possible to, the right-hand
edge or curb of the roadway clear of any
intersection and shall stop and remain in such
position until the police vehicle or
authorized emergency vehicle has passed,
except when otherwise directed by a police
officer or highway patrolman.

(2) This section shall not operate to relieve
the driver of a police vehicle or authorized
emergency vehicle from the duty to drive with
due regard for the safety of all persons using
the highway.

This section expressly requires use of audible and
visual signals by authorized emergency vehicles, or
proper use of audible signals only by a police vehicle,
before the drivers of other vehicles must comply with
the mandates of the statute,.

Sections 61-8-107 and 61-9-402, MCA, were originally
consistent with the stopping requirements of section
61-8=-346, MCA. However, in 1975, section 61-9-402, MCA,
was amended creating an apparent inconsistency in the

statutes. See Senate Highways and Transportation

Committee Meeting Minutes on House Bill 508, March 11,

1975. Section 61-9-402, MCA, now provides, in part:
Audible and visual signals on police and
emergency vehicles and on-scene command
vehicles. (1} A police vehicle shall be

equipped with a siren capable of giving an
audible signal and may, but need not, be
equipped with alternately flashing or rotating
red or blue lights as specified herein. The
use of signal equipment described herein shall
impose upon the drivers of other vehicles the
obligation to yield right-of-way and/or to
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stop and to proceed past such signal or light
only with caution and at a speed which is no
greater than is reasonable and proper under
the conditions existing at the point of
operation,

{2) Every authorized emergency vehicle shall,
in addition to any other equipment and
distinctive markings required by this chapter,
be equipped with a siren and an alternately
flashing or rotating red 1light as specified
herein.

(3) Every authorized emergency vehicle shall,
in addition to any other equipment and
distinctive markings required by this chapter,
be equipped with signal lamps mounted as high
and as widely spaced laterally as practicable,
which shall be capable of displaying to the
front two alternately flashing red 1lights
located at the same level and to the rear two
alternately flashing red lights located at the
same level, and these lights shall have
sufficient intensity to be visible at 500 feet
in normal sunlight,

(5) Police vehicles and authorized emergency
vehicles may, and emergency service vehicles
shall, in addition to any other eguipment and
distinctive markings required by this chapter
be equipped with alternately flashing or
rotating amber lights as specified herein.
The use of signal equipment described herecin
shall impose upon the drivers of other
vehicles the obligation to yield right-of-way
and/or to stop and to proceed past such signal
or light only with caution and at a speed
which is no greater than is reasonable and
proper under the conditions existing at the
point of operation.

Thus, section 61-8-346, MCA, requires other drivers to
yield the right-of-way, pull to the side of the roadway
and stop when a police or authorized emergency vehicle
is making use of audible and visual signals or when a
police vehicle is properly making use of only an audible
signal. Section 61-9-402, MCA, requires other drivers
to yield the right-of-way and/or stop when a police or
authorized emergency vehicle is making use of visual or
audible signals, or both.
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Finally, section 61~8-107, MCA, which authorizes the
driver of a police or authorized emergency vehicle to
disregard many traffic signals and regqgulations under
certain conditions, was amended in 1981 to specifically
allow the exemptions of the section to apply when a
police or authorized emergency vehicle is making use of
an audible or visual signal, or both, meeting the
reguirements of section 61-9-402, MCA. This statute is
relevant because, logically, drivers of emergency
vehicles may ignore traffic signals and regulations only
if other drivers are required to yield the right-of-way
to them.

In construing legislation, an attempt is made to
harmonize related statutes, giving effect to all.
Matter of W.J.H., 44 st. Rptr, 817, 821, 736 P.2d 484,
486-87 (1987). In my opinion the statutes at issue may
be harmoniously interpreted to reach the following
conclusions: Upon immediately approaching a police
vehicle or an authorized emergency vehicle making use of
audible and visual signals or of a police vehicle
lawfully and properly using only an audible signal, a
driver must yield the right-of-way and immediately drive
to a position parallel to, and as close as possible to,
the right-hand edge of +the roadway clear of any
intersection and must stop and remain in such position
until the emergency vehicle has passed. § 61-8-346,
MCA. If a police or authorized emergency vehicle is
using only its lights, as allowed in section 61-9-402,
MCA, a driver has more discretion as to whether to pull
over to the curb and stop or to yield the right-of-way
and/or stop and proceed past such signal or light with
caution and only at an appropriate speed. § 61-9-402,
MCA.

THEREFORE, IT IS MY OPINION:

Upon the immediate approach of an authorized
emergency vehicle making use of only visual signals
pursuant to section 61~9-402, MCA, other drivers
must yield the right-of-way and/or stop. They may
then proceed past such signal with caution and at a
speed no dJreater than is reasonable and proper
under the existing conditions.

Sincerely,

e ek

MARC RACICOT
Attorney General
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BEFORE THE BOARD OF
NATURAL RESOQURCES AND CONSERVATION
OF THE STATE OF MONTANA

IN THE MATTER of Yellowstone )

County's Proposed Transfer of ) NOTICE OF DECLARATORY
Certain Reservations of Water } RULING AND OPPORTUNITY
in the Yellowstone River Basin ) FOR JUDICIAL REVIEW
Under Section 85-2-316(10), )

MCA and ARM 36.16.118. )

1. On November 30, 1988 the Board of Natural Resources and

Conservation (BNRC) received a Petition for Declaratory Ruling
from Yellowstone County, Montana. The issues raised by Yellow-
stone County are as follows:

{a) TI= Yellowstone County a gqualified applicant

for a water reservation under section 85-2-
316(1), MCA?

(b) Does section 85-2-316(10), MCA, authorize
the Board to transfer or reallocate any
portion of a municipal water reservation to
another qualified applicant?

(c) Does section 85-~2-316(10), MCA, authorize
the Board to transfer or reallocate the
water reservations being relingquished by
the Bureau of Land Management (Applications
12334-01r and 02r) to another gualified ap-

plicant? .
2. On January 12, 1989 the BNRC issued a Nptice of Hearing
and Opportunity to File Briefs. The cities of Billings,

Columbus and Livingston filed briefs oppoeing Yellowstone
County's Petition for Declaratory Ruling, and oral arguments
were presented on February 10, 1989. Subsequent to hearing
oral arguments, the BNRC found as follows:
Yellowstone County is8 a qualified applicant for a
water reservation under section 85-2-316, MCA.
Section 85-2-316(1), MCA, declares that:
The state or any political subdivision or
agency thereof or the United States or any
agency thereof may apply to the board to
reserve waters for existing or future bene-
ficial uses or to maintain a minimum flow,
level, or quality of water throughout the
year or at such periods or for such length
of time as the board designates.
It is clear that Yellowstone County is a political subdivision
of the state of Montana. Even the city of Billings concedes
this point (gee p.5 of Billings' January 26, 1989 brief). How-
ever, Billings then argues that Yellowstone County can never
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be a gualified applicant for a water reservation because
Yellowstone County "does not appropriate water". Section 85-
2-316(1), MCA, imposes no such condition on a political sub-
division seeking a water reservation. Any political subdivi-
gion of the state of Montana may apply for a water reservation
for existing or future beneficial uses, The statute imposes no
reguirement that a political subdivision must be diverting
water or possess the atatutory authority to divert water. Sec-
tion 85-2-316(10), MCA, only requires that the applicant be a
political subdivision of the state of Montana.
The board does not have the authority to involun-
tarily transfer a municipal water reservation to
another gqualified applicant under section 85-2-316
(10), McA. Section 85-2-316(10), MCA, reads as
follows:
The board shall, periodically but at least
once every 10 years, review existing reser-
vationg to ensure that the objectives of
the reservation are being met. Where the
objectives of the reservation are not being
met, the board may extend, revoke, or
nodify the reservation.
Subsection 11 of section 85-2-316, MCA, declares that:
The board may modify an eximsting or future
order originally adopted to reserve water
for the purpose of maintaining minimum
flow, level, or quality of water, so as to

reallocate such reservation or portion
thereof to an applicant who i8 a gualified
regservant under this section. Real loca-

tion of reservation water may be made by
the board following notice and hearing
wherein the board finds that all or part of
the reservation is not required for its
purpose and that the need for the realloca-
tion has been shown by the original reser-
vant. Reallocation of reserved water shall
not adversely affect the priority date of
the reservation, and the reservation shall
retain its priority date despite realloca-
tion to a different entity for a different
use. The board may not reallocate water
reserved under this section on any stream
or river more frequently than once every 5
years.
This petition involves a proposed “"involuntary” transfer.
Yellowstone County is a willing transferee but the city of
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Billings is an unwilling transferor. 1t is clear that the
board has the authority to transfer or reallocate instream
reservations granted for the purpose of maintaining minimum
flow or quality of water. For all other reservations, the
board is only granted the authority to "extend, revoke or
modify" those reservations if the objectives of the reservation
are not being met, The city of Billings has correctly pointed
out that the word "modify" does not encompass the power to
transfer or reallocate any portion of Billings' reservation
absent Billings' consent to such a transfer.

This declaratory ruling is limited to the involuntary
transfer facts discussed in this order. The board makes no
ruling on voluntary transfers between a willing transferee and
a willing transferor.

Based on the declaratory ruling set forth in this section,
the board directs the Department of Natural Resources and
Congervation to prepare an amendment to ARM 36.16.118(2) that
is consistent with this ruling.

The board declines to issue a declaratory ruling on

whether a reservation that has been relinguished may

be transferred or reallocated.

By letter dated February 2, 1989, the U.S. Bureau of Land
Management advised the board that it intended to relinguish two
irrigation reservations in O'Fallon Creek. Section 85-2-316,
MCA, does not address the relinquishment of reservations.
Accordingly, the board respectfully declines to issue a
declaratory ruling regarding its authority to transfer or
reallocate relinduished reservations.

DATED this 11ith day of April, 1989.

_Q;mm-m N0 e

William A. Shields, Chairman
Board of Natural Resources
and Conservation

CERTIFIED TO THE SECRETARY
OF STATE MAY _ 4 _ ., 1989.
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a legislative session, 1introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capltol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE
MONTANA ADMINISTRATIVE REGISTER

Definitions: Administrative Rules of Montana (ARM) is a
looseTeaf complilatlion by depariment of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known 1. Consult ARM topical index.
Subject Update the rule by checking the
Matter accumulative table and the table of

contents in the last Montana Administrative
Register issued.

Statute 2. Go to cross reference table at end of each
Number and title which 1list MCA section numbers and
Department corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM jis updated through March
31, 1989. This table includes those rules adopted during the
period April 1, 1989 through June 30, 1989 and any
proposed rule action that is pending during the past 6 wmonth
period, (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue
of the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through March 31, 1989,
this table and the table of contents of this issue of the
MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1989 Montana Administrative Register.

ADMINIST, 0! r Ti

I Exempt Compensatory Time - WorkweeKk, p. 2609
2.21.8001 and other rules - Grievances, p. 2055, 2559

AGRIC De [« i 4

1 Inspection Fee for Commercial Feeds, p. 2467, 13
I-XXVI and other rules - Standards and Procedures for

Implementation of the Montana Environmental
Policy Act, p. 1606, 2692
4.12.3011 Regulation of Noxious Weed Seeds, p. 248, 394
4.12.3501 and other rules =~ Grading of Certified Seed
Potatoes, p. 2062, 2562

AUD e

I-I1 Unethical Practices by Investment Advisers and
Broker-dealers, p. 2065, 221

I-VII Emergency Rules - Implementation of the Medicare
Catastrophic Coverage Act of 1988, p. 2563

6.10.121 Registration of Securities Salesmen and Broker-
dealers, p. 2071, 220

COMMERCE, Department of, Title &

I-XXVI and other rules - Standards and Procedures for

Implementation of the Montana Environmental
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Policy Act, p. 1606, 2692

(Board of Cosmetologists)

8.14.603 School Requirements, p. 1943, 2479

(Board of Medical Examiners)

8.28.418 and other rule - Annual Registration and Fees -
Fee Schedule, p. 172, 395

(Board of Morticians)

8.30.701 Unprofessional Conduct - Narcotics Law Violations
- Felony, p. 2535, 225

(Board of Nursing)

8.32.305 and other rules - Educational Requirements -
Licensure - Conduct - bisciplinary Procedures -
Standards - General Welfare - Reports -

Definitions, p. 1629, 2720

(Board of Nursing Home Administrators)

8.34.414 and other rule - Examinations ~ Fee Schedule,
p. 2269, 2567, 14

(Board of Optometrists)

8.36.404 Examinations, p. 1947, 318

(Board of Outfitters)

8.39.504 and other rules - Licensure -- Approved
Operations Plan ~ Conduct -- Standards of

Outfitter and Professional Guide - cConduct =~-
Additional Required oOutfitter Procedures -
outfitter Records, p. 460

(Board of Physical Therapy Examiners)

8.42.601 and other rules - Unprofessional Conduct -
Disciplinary Actions, p. 174

8.42.702 and other rules - Reported Violations, p. 463

(Polygraph Examiners)

8.47.404 License Renewal - Date - Continuing Education,
p. 1, 474

8.47.404 License Renewal - Date, p. 465

(Board of Private Security Patrolmen and Investigators)

8.50.437 Fee Schedule, p. 2073, 2480

(Board of Radiologic Technologists)

8.56.,409 Fees Schedule, p. 430

{(Board of Realty Regulation)

8.58.411 Fee Schedule, p. 432

8.58,412 Inactive Licenses ~ Reactivation of Licenses -
Continuing Education, p. 467

8.58.606 Licensure - Course of Education, p. 179, 475

(Board of Social Work Examiners and Professional Counselors)

8.61.1201 Licensure Requirements, p. 1866, 319

8.61.1601 and other rules - Hours, Credits and Carry Over -
Fee Schedule - Ethical Standards, p. 434

8.61.1601 Hours, Credits and Carry Over, p. 2469, 320

(Building Codes Bureau)

8.70.101 and other rules ~ Incorporation by Reference of
Codes - Standards - Fees - National Standard for
Park Trailers, p. 2611, 476

(Milk Control Bureau)

8.79.301 Licensee Assessments, p. 250, 396

10-5/25/89 Montana Administrative Register



-689-

(Financial Division)

8.80.102 Banks - Direct Leasing of Personal Property,
p. 470

(Board of Milk Control)

8.86.301 Class 1 Pricing Formulas, p. 2333, 15

8.86.301 Class I Pricing Formulas -~ Formula Index,
p. 1949, 15

8.86.504 and other rule - Quota Plans, p. 501

(Board of Investments)

I-XVII Econcmic Development Bond Program - Investments
By the Montana Board of Investments, p. 252

8,97.1502 Interest Rate Reduction for Loans Funded from the
Coal Tax Trust, p. 472

(Board of Housing)

8.111.305 and other rule - Qualified Lending Institutions -
Qualified Loan Servicers Guidelines, p. 2625, 266

8.111.305 Qualified Lending Institutions, p. 504

(Montana Agriculture Development Council)

I-VI Growth Through Agriculture Program, p. 2026, 2481

(Montana State Lottery Commission)

8.127.605 and other rules - Licenses - License Renewal -~
Electronic Funds Transfer - Prizes, p. 2342, 19

ATIO e 10

(Superintendent of Public Instruction)

I-VIili Traffic Education, p. 2074A, 438

10.13.301 and other rules -~ Program Standards and Course
Requirements for Traffic Education, p. 2537, 438

(Board of Public Education)

I-~CLXXXV1 and other rules - Accreditation, p. 2075, 2271,
342

10.57.301 and other rules —~ Endorsement Information - Class
2 Teaching Certification, p. 312

10.58.302 and other rules - Teacher Education Progranms
Leading to Interstate Reciprocity of Teacher
Certification, p. 2629, 397

10.65.201 Policy Statement on Kindergarten Accreditation
and Schedule Variances, p. 311

EAMILY SERVICES, Department of, Title 11

11.12.211 and other rules - Payment Rates for Residential
Foster Care Providers, p. 2344, 20

FISH, WILDLIFE AND PARKS, Department of, Title 12

I-XXVI and other rules - Standards and Procedures for
Implementation of the Montana Environmental
. Policy Act, p. 1606, 2692
12.6.701 Personal Flotation Devices and Life Preservers,
p. 1960, 267
12.6.707 Definition of "Vessel", p. 1959, 269
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12.6.903 Helena Valley Egualizing Regulations, p. 506

LTH AND ENVIRO o t
I-XV Licensure Standards for Medical Assistance
Facilities, p. 2349, 479
I-XXVI and other rules - Standards and Procedures for

Inplementation of the Montana Environmental
Policy Act, p. 1606, 226, 398

16.8.921 and other rules ~ Air Quality Permitting of New
or Altered Sources of Air Contamination, p. 181,

315
16.8.1407 and other rules - Air Quality - Combustion in
Woodwaste Burners - Definitions for Emission

Standards for Existing Aluminum Plants -
Standards for Visible Emissions in Aluminum
Plants, p. 2471, 270

16.20.102 Enforcement Procedures Under the Water Quality
Act, p. 2679, 314, 611

16.32.110 Certificate of Need =~ C(Criteria for Granting
Certificates of Need for Health Care Facilities
and Services, p. 2030, 2484

16.44.202 and other rules - Hazardous Wastes -~ Definitions
- Requirements for Samples Collected for
Treatability Studies - Requirements for

Recyclable Materials - Reclassification to a
Material Other than a Waste - Reclassification as
a Boiler - Regulation of Certain Recycling

Activities - Applicability of Interim Status
Requirements - Information Statement for Chapter
44, Subchapter 10 Regarding the Availability of
Information, p. 2153, 2485

HIGHWAYS, Department of, Title 18

I Classifying Certain Types of Actions as
Categorical Exclusions, p. 508

I-XXVI and other rules - Standards and Procedures for

Implementation of the Montana Environmental
Policy Act, p. 1606, 2692

18.8.511A Circumstances Under Which Flag Vehicles are
Required, p. 1962, 321

18.8.514 and other rule - Special Permits for Length,
p. 1964, 2487

JUSTICE, Department of, Title 23
23.3.502 and other rules - Licensing of Commercial Motor

Vehicle Endorsements, p. 2680, 486
LABOR Y [<]

24.11.101 -and other rules -~ Unemployment Insurance,
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p. 2162, 2723
24.16.9003 Establishing the Standard Prevailing Rate of
Wages, p. 375

(Human Rights Commigsion)

24.9.202 and other rules - Definitions - Investigation -
Procedure on Finding of No Cause - Certification
- Right to Sue Letters - Issuance of Right to Sue
Letter, p. 2539, 487

AT NDS a nt Ti 26
I-v Department of State Lands' Responsibility to
Maintain State Land Ownership Records, p. 2546
I-XXVI and other rules - Standards and Procedures for

Implementation of the Montana Environmental
Policy Act, p. 1606, 28

26.4.301 and other rules - Regulation of Strip and
Underground Coal and Uranium Mining, p. 1317, 30,
399
UTE GOV Ti 30

(Scatehood Centennial Office)
and other rule - Grants to the Counties or
Organization of Counties - Application Review
Procedure, p. 2360, 2743

LIVESTQCK, Depar nt o Ti

I Notice of Change of Agent Employment Status,
32.6.712 géazél Meat and Poultry Inspection Program,
p. 186, 612 ;
NATURAL OURCES AND CONSERVATION artmen £, Title 36
I-XXVI and other rules - Standards and Procedures for

Implementation of the Montana Environmental
Policy Act, p. 1606, 2692, 228

I-XLV safety of Dams Program, p. 1137, 2489

(Board of Water Well Contractors)

I-IX Monitoring Well Construction Standards, p. 1868,
' 2503 '

36.21.650 and other rules - Casing Perforations -

Intermixing of Aquifers - Sealing of Casing -
General, p. 2475, 229

UBLIC SERVIC t Title 38
I-1X Pipeline safety, p. 2207, 2569
I-XXIII and other rule - Establishing Certain Minimum

Standards for the Adequacy of Telecommunications
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Services, p. 377

REVENUE, Department of, Title 42

I and other rules ~ Centrally Assessed Property -
Market Value of Pollution Control Equipment,
p. 316

I Income Tax Returns - Original Return Defined,
p. 2364, 2745

I Income Taxes - Passive Loss, p. 2366, 2745

I-II Metalliferous Mines - Market Value - Taxable

Quantity, p. 1786, 2224, 2506

42.15.116 Income Taxes - Special Montana Net Operating Loss
Computations, p. 2368, 2745

42.17.105 Computation of Withholding Income Tax, p. 2552,
230

42.19.402 and other rules - Trending and Depreciating
Schedules for Property, p. 188, 613

42.22.1311 Industrial Machinery and Equipment Trend Factors,
p. 2549, 231

42.25.1117 and other rules - Mines Net Proceeds -
Computation of Gross Value -  Marketing,
Administrative, and oOther Operational Costs -
Labor Costs, p. 1973, 2507

SECRETAR T [}

1.2.419 Filing, Compiling, Printer Pickup and Publication
for the Montana Administrative Register, p. 2272,
2746, 264, 400

44.6.104 and other rules - Fees for Filing Federal Tax
Liens, Fees for Filing Documents, Fees for Filing
Notice of Agricultural Lien, p. 3

AND R ON SERV rtme [] i 46

I Bona Fide Effort to Sell Non-home Real Property
for Medicaid Eligibility Purposes, p. 561

I and other rules - General Relief, p. 602

I-X and other rules ~ Medicaid Coverage of Hospice
Services, p. 584

I-X AFDC Work Supplementation Program, p. 5

46.10.403 and other rule - Income and Benefit Standards for
Medically Needy Assistance and the aid to
Families with Dependent Children (AFDC) Programs,
p. 555

46.11.131 Food Stamp Employment Program, p. 2477, 123

46.12.101 and other rules - A Program for Medicaid Payment
of Medicare Insurance Premiums, Deductibles, and
Coinsurance, p. 569

46.12.204 and other rules - Two Per Cent (23%) Increase in
Medicaid Fees for Provider Services, p. 563

46.12.204 and other rules - Co-payments and Fees for
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46.12.503
46.12.504
46.12.505
46.12.511
46.12.525
46.12,532
46.12.555
46.12.570

46.12.703
46.12.802

46,12.1201

46.12,1205

46.12.1205

46,12.2003
46.12.2003
46.12.3401

46.12.23803
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Optometric Services, p. 2274, 272

and other rule - Inpatient Hospital Services,

p. 2295, 2570

Requirements for Inpatient Hospital Services,
2688, 281

Diagnosis Related Groups, (DRGs), p. 513

Swing-bed Hospitals, p. 2556

and other rules - Outpatient Physical Therapy

Services, p. 597

Reimbursement for Speech Therapy Services, p. 596

and other rules - Personal Care Services, p. 517

and other rules ~ Clinic Services Covered by

Medicaid, p. 522

Reimbursement for Outpatient Drugs, p. 515

and other rule - Oxygen Services Reimbursement,

p. 2690, 282

and other rules - Reimbursement for Skilled

Nursing and Intermediate Care Services, p. 525

Emergency Amendment, Repeal and Adoption -

Preadmission Screening for Persons Entering Long

Term Care Services, p. 283

and other rules - Preadmission Screening for

Persons Entering Long Term Care Services, p. 209,

439

Reimbursement for Physician Services, p. 520

Updating of Procedure Codes for  Physician

Services, p. 548

Medicaid Coverage of Eligible Pregnant Women and

Infants, p. 550

Medically Needy Income Standards, p. 2554, 232
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p.- 2162, 2723
24.16.9003 Establishing the Standard Prevailing Rate of
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(Human Rights Commission)

24.9.202 and other rules - Definitions - Investigation -
Procedure on Finding of No Cause - Certification
- Right to Sue Letters -~ Issuance of Right to Sue
Letter, p. 2539, 487

ATE NDS tm i 6
I-v Department of State Lands' Responsibility to
Maintain State Land Ownership Records, p. 2546
I-XXVI and other rules - Standards and Procedures for

Implementation of the Montana Environmental
Policy Act, p. 1606, 28

26.4.301 and other rules -~ Regulation of strip and
Underground Ceoal and Uranium Mining, p. 1317, 30,
399
UTE GOV i 1]

(Statehood Centennial Office)
and other rule - Grants to the Counties or
Organization of Counties - Application Review
Procedure, p. 2360, 2743

VESTOC De ent Tit
I Notice of Change of Agent Employment Status,
32.6.712 géazél Meat and Poultry Inspection Program,
p. 186, 612 :
NATURAL,_RESOQURCES CO; VAT ent Tit 6
I-XXVI and other rules - Standards and Procedures for

Implementation of the Montana Environmental
Policy Act, p. 1606, 2692, 228

I-XLV safety of Dams Program, p. 1137, 2489

(Board of Water Well Contractors)

I-1X Monitoring Well Construction Standards, p. 1868,
! 2503 )

36.21.650 and other rules - Casing Perforations -

Intermixing of Aquifers ~ Sealing of Casing -
General, p. 2475, 229
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I-1X Pipeline safety, p. 2207, 2569
I-XXIIX and other rule -~ Establishing Certain Minimum

Standards for the Adequacy of Telecommunications
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Services, p. 377

REVENUE, Department of, Title 42

I-II
42.15.116
42.17.105
42.19.402
42.22.1311

42.25.1117

and other rules - Centrally Assessed Property -
Market Value of Pollution Control Egquipment,
p- 316

Income Tax Returns - Original Return Defined,
p. 2364, 2745

Income Taxes - Passive Loss, p. 2366, 2745
Metalliferous Mines « Market Value -~ Taxable
Quantity, p. 1786, 2224, 2506

Income Taxes - Special Montana Net Operating Loss
Computations, p. 2368, 2745

Computation of Withholding Income Tax, p. 2552,
230

and other rules - Trending and Depreciating
Schedules for Property, p. 188, 613

Industrial Machinery and Eguipment Trend Factors,
p. 2549, 231

and other rules - Mines Net Proceeds -
Computation of Gross  Value - Marketing,
Administrative, and Other Operational Costs =~
Labor Costs, p. 1973, 2507

SECRETARY OF STATE, Title 44

1.2.419

44.6.104

SOCIAL AN

[

46.11.131
46.12.101

46.12.204

46.12,204
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Filing, Compiling, Printer Pickup and Publication
for the Montana Administrative Register, p. 2272,
2746, 264, 400

and other rules - Fees for Filing Federal Tax
Liens, Fees for Filing Documents, Fees for Filing
Notice of Agricultural Lien, p. 3

T ON RV Title 46

Bona Fide Effort to Sell Non-home Real Property
for Medicaid Eligibility Purposes, p. 561

and other rules - General Relief, p. 602

and ‘other rules - Medicaid Coverage of Hospice
Services, p. 584

AFDC Work Supplementation Program, p. 5

and other rule - Income and Benefit Standards for
Medically Needy Assistance and the Aid to
Families with Dependent Children (AFDC) Progranms,
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Food Stamp Employment Program, p. 2477, 123

and other rules - A Program for Medicaid Payment
of Medicare Insurance Premiums, Deductibles, and
Coinsurance, p. 569

and other rules - Two Per Cent (2%) Increase in
Medicajd Fees for Provider Services, p. 563

and other rules -~ Co-payments and Fees for
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and other rules -~ Reimbursement for Skilled
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