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STATE OF MONTANA
DEPARTMENT OF COMMERCE
POLYGRAPH EXAMINERS

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining ) OF 8.47.404 LICENSE RENEWAL

to license renewal - date - ) - DATE - CONTINUING
continuing education. ) EDUCATION

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On February 11, 1989, the Department of Commerce
proposes to amend the ahove-stated rule.

2. The proposed amendment of B.47.404 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-1276,
Administrative Rules of Montana)

"8.47.404 LICENSE RENEWAL - DATE - CONTINUING EDUCATION

(1) and (2) will remain the same.

(3) Each licensee shall present evidence; of attending
208 12 hours of education in an approved polygraph course
within 2 years of renewal. Failure for a licensee to comply
with this rule will constitute reason for denial of license
renewal.

(4) The 28 12 hours of continuing education requirement
must be met with the following exception:

(a) Sickness, family emergency, or such other
circumstances that the department may determine consistent
with this act.

(5) will remain the same."

Auth: 37-62-104, MCA Imp: 37-62-207, MCA

REASON: The proposed amendment is at the request of the
Montana Association of Polygraph Examiners for economic
reasons. The majority of Montana licensees are employed 1n
the field of law enforcement. Law enforcement budgets have
been drastically reduced, thus curtailing the available time
off for licensees and funding for attendance at CE courses.
Also, the Montana Law Enforcement Academy is trying to
gstructure some polygraph courses, but they will not meet the
20 hours currently required.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to
Mary Lou Garrett, Polygqraph Examiners, Department of Commerce,
1424 - 9th Avenue, Helena, Montana 59620-0407, no later than
February 9, 1989.

4, If a person who is directly affected by the proposed
amendment wishes to express his data, views or arguments
orally or in writing at a public hearing. he must make written
request for a hearing and submit this reguest along with any
comments he has to Mary Lou Garrett, Polygraph Examiners,

MAR Notice No. B-47-2 1-1/12/89
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Department of Commerce, 1424 - 9th Avenue, Helena, Mobtana
59620-0407, no later than February 9, 1989.

5. If the Department receives requests for a public
hearing on the proposed amendment from either 10% or 25,
whichever is less, of those persons who are directly affected
by the proposed amendment, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held
at a later date., Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 2 based on
the 28 licensees in Montana.

POLYGRAPH EXAMINERS
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, December 30, 1988.

1-1/12/89 MAR Notice No., 8-47-2



BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON PROPOSED AMENDMENT OF
RULE 44,6.104 - Fees for
Filing Federal Tax. Liens;
RULE 44,6,105 ~ Fees for
Filing Documents; and
RULE 44.6.107 - Fees for
Filing Notice of
Agricultural Lien.

In the matter of the amendment
of fee rules,

N e e N s N

TO: All Interested Persons:

1. On February 2, 1989 at 10:00 a.m. a public hearing will
be held in the Conference Room in Room 225 of the Secretary of
State's office, State Capitol Building, Helena, MT 59620, to
consider the amendment of rules pertaining to fees.

2. The proposed rules do not replace or modify any rules
currently found in the Administrative Rules of Montana.

3. The rules as proposed to be amended provide as
follows:

44,6.104 FEES FOR FILING FEDERAL TAX LIEN (1) Effective

May 1y 3088, March 1, 1989 the secretary of state and the county
clerk and recorder shall charge and collect for:

(a) filing a notice of federal tax lien, $7+00; 10.00

(b) filing any amendment, $¥-00; 10.00 -

(e) filing a certificate oF ~ release/termination
statement, no fee; and

(d) dissuing a certificate of federal tax lien from the
filing officer, $¥-00. 10.00

Auth: See. 71-3-206, MCA; IMP, 3Sec. 30-9-403, MCA

44.6.105 FEES FOR FILING DOCUMENTS -~ UNIFORM COMMERCIAL
CODE (1) The secretary of state ‘and the county e¢lerk "and
recorder shall charge and collect for:

(a) filing a financing statement, $%+68; 10.00

(b) filing a termination statement, no fee;

(¢) filing a continuation statement, $5+60; 8.00

(d) filing a financing statement indicating an assignment,
$5+00; 8.00

(e) Tiling a statement of partial release of collateral,
55100; 8-00 )

(fY "filing a statement adding to or changing collateral,
$5+09; 8.00

MAR Notice No. 44-2-59 1-1/12/89



(g) filing any amendment changing debtor name, secured
party name, and/or addresses, $5.80; 8.00

(h) filing any other amendment, “$5.00; 8.00

(1) 1issuing a certificate from the filing officer, $I-00;

(j) certificate of information obtained by public access,
$2+00; 4.00
(kY computer printout of collateral description, no fee;
(1) any of the filing and indexing in subsections (a),
(b), or (e) where the collateral is equipment or rolling stock
of railroads or street railways, $15.00.

Auth: Sec, 30-9-403, MCA; IMP, Sec. 30-9-403, MCA

44,6,107 FEES FOR FILING NOTICE OF AGRICULTURAL LIEN

(7) TEffective Dedember 3y 398F, March T, 1989 the
secretary of state shall charge and collect Tor:

(a) filing a notice of agricultural lien, $7+06;10.00 and

(b) filing a termination statement, no fee.

Auth: Sec. 30-9-403, MCA; IMP, Sec. 71-3-125, MCA

4. The rules are being amended to make fees commensurate
with program costs.

5. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to Secretary of
State, Room 225, State Capitol, Helena, Montana, 59620, no later
than February 10, 1989.

6. A representative of the Secretary of State will preside
over and conduct the hearing.

Dated this 30th day of December, 1988.

V;/f%ﬁ*ﬁ‘s?é%‘t—éhu;——--

Secretary of State

1-1/12/89 MAR Notice No. 44-2-59
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REFORE THE DEPARTMFNT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PUBLIC HEARING ON

of Rules I through X per~ ) THE PROPOSED ADOPTION OF

taining to the AFDC work ) RULES I through X

supplementation program }  PERTAINING TO THE AFDC WORK
) SUPPLEMENTATION PROGRAM

TO: All Interested Persons

1. On February 2, 1989, at 1:30 p.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to
consider the proposed adoption of Rules I through X pertaining
to the AFDC work supplementation program.

2. The rules as proposed to be adopted provide as fol-
lows:

RULE I AFDC WORK SUPPLEMENTATION PROGRAM, GENERAL (1)
The department may operate an employment training and experi-
ence program in which long-term AFDC recipients may volunteer
to participate. The program will provide, as set forth in
this sub-chapter, a subsidized employment opportunity for
participants in those counties designated by the department.

AUTH: Sec. 53-4-212 MCA; AUTH Extension, Sec. 113, Ch.
609, L. 1987, Eff. 10/1/87.
IMP: Sec. §3-2-201, 53-4-~211 and 53-4-215.

RULE II AFDC WORK SUPPLEMENTATION PROGRAM, DEFINITIONS
Unless the context requires otherwise, the following defini-
tions shall apply in this sub-chapter:

(1) "Base grant" means the amount of AFDC assistance
which the participant's assistance unit would receive in the
month of the participant's placement in a work supplementation
program (WSP) job if no member of the assistance unit were
placed in a WSP job and if no income were received by the
assistance unit.

(2) “"Completion" means completion by the participant of
the maximum period of employment under the program.

(3) "Department” means the department of social and
rehabilitation services.

(4) "Diverted grant” means the amount of the AFDC grant
that remains after subtracting the amount of the residual
grant, if any, from the amount of the base grant.

(5) "Employability assessment and training"” means a
battery of evaluations, tests and/or interviews directed at
ascertaining the interests, attitudes, aptitudes, skills and
knowledge of participants related to obtaining and holding a
job, and training determined by the department or its agent to

MAR Notice No. 46-2-552 1-1/12/89



be necessary and appropriate to prepare the participant for.
suhsidized employment.

(6) "Grant diversion" means a procedure whereby all or
part of an AFDC recipient’'s grant is diverted into a central
pool from which funds can be drawn to reimburse employers for
a portion of the wage paid to a participant to provide an
incentive to the employer,

(7) "Gross monthly income (GMI) standard"” means the
levels of gross income for each size assistance unit as spec-
ified in ARM 46.10.403, which cannot bhe exceecded if the unit
is to remain eligible for a residual grant.

(8) "Long~term AFDC recipient" means an individual who
at the time of application for WSP is receiving AFDC and has
been receiving AFDC benefits for at least six (6) out of the
previous twelve (12) months.

(9) "Net earned income" means the portion of the assis-
tance unit's earnings remaining after allowable deductions and
disregards.

(10) "Net monthly income (NMI) standard" means levels of
net monthly income for each size assistance unit as specified
in ARM 46.10.403 which cannot be exceeded if the unit is to
remain eligible for a residual grant,

(11) "Residual grant" means the portion of a recipient's
base grant amount that is provided directly to the recipient
when participating in WSP, as specified in Rule VI(3).

(12) "Subsidized employment" means an employment posi-
tion for which a monetary incentive is paid to the employer
over a specified period of time as reimbursement for antic-
ipated training costs.

(13) "Termination" refers to the termination of employ-
ment under WSP for any reason, whether voluntary or involun-
tary, prior to completion of the program,

(14) "vVolunteer™ means an AFDC recipient who makes the
decision to participate in WSP,

(15) "“"Work supplementation program" (WSP) means a grant
diversion project in which all or part of a recipient's grant
amount is paid to an employer as a subsidy to cover training
costs and to induce the employer to employ the recipient and
thereby prepare the recipient for the unsubsidized job market.

{16} "WSP job"™ means a job suhsidized by the WSP program
that is full-time for at least 32 hours per week or in which
the participant earns a gross monthly wage equivalent to the
federal minimum wage multiplied by 138 hours, and where the
work is not related to any labor dispute and is not a job from
which a regular employee has been displaced.

(17) "WSP participant" means an AFDC recipient employed
in a WSP job.

(18) "WSP placement” means placement in a WSP job.

(19) "WSP service" means counseling, training, educa-
tional, assessment or other supportive services available to a

1-1/12/89 MAR Notice No. 46-2-552



volunteer as provided in these rules and in the discretion of
the department or its agent,

AUTH: Sec,. 53~4~212 MCA; AUTH Extension, Sec. 113, Ch.
609, L, 1987, Eff, 10/1/87,
IMP: Sec. 53~2-201, 53-4-211 and 53-4-215.

RULE III AFDC WORK SUPPLEMENTATION PROGRAM, PARTICIPANT
ELIGIBILITY {IT7To be cligible to participate in the WSP
program, the volunteer must:

(a) be receiving an AFDC grant of at least $150 per
month during the month immediately prior to placement in a WSP
job;

(b) at the time of application, have received AFDC in
six (6) of the previous twelve (12) months;

(¢} at the time of application, have completed at least
a 4-week structured job search program or a program determined
by the department or its agent to be equivalent;

{(d) agree to the terms and conditions of the WSP
program; and

{e) during the volunteer's period of participation in
the WSP program, not be a member of a household with another
member participating in the WSP program,

(2) Participants with gross wages, excluding WSP wages,
projected to exceed 185% of the NMI standard specified in ARM
46.10,403 shall not be eligible for continued participation in
WSP.

AUTH: Sec. 53~-4~-212 MCA; AUTH Extension, Sec. 113, Ch.
609, L. 1987, Eff, 10/1/87.
IMP: Sec. 53=-2-201, 53-4-211 and 53-4-215.

RULE IV AFDC WORK SUPPLEMENTATION PROGRAM, APPLICATION
AND PLACEMENT, EMPLOYER REQUIREMENTS 1) A volunteer must
submit a WSP application on the form and in the manner
prescribed by the department or its agent.

(2) Following application and a preliminary determina-
tion of eligibility, the participant shall cooperate and
participate in:

{a) an employability assessment prescribed and adminis-
tered by the department or its designated agent; and

(b) any training determined by the department or its
agent to be appropriate and necessary to prepare the partici-
pant for subsidized employment.

(3) Following application and preliminary determination
of eligibility, or, in the discretion of the department or its
agent, following completion of an employability assessment and
any appropriate and necessary training, the department or its
agent shall commence a job search to locate an employer who
agrees to provide a WSP job to the participant under written
contract with the department,

MAR Notice No. 46-2-552 1-1/12/89



(a) The participant may locate an employer, but the
department or its agent shall have no obligation to place the
participant with an employer unless the employer enters into a
written contract with the department and all other WSP
requirements are met.

(b) The department and its agent shall have no
obligation to provide a WSP placement to a participant unless
an employer agrees to provide a WSP job to the participant in
compliance with all applicable rules, regulations, laws and
contract requirements.

(4) The department may contract with another department,
agency or organization to conduct employability assessments,
provide employment training, conduct job searches or provide
WSP services for participants. Such contractor may be
referred to as the "job developer”.

(5) The department shall pay a monetary incentive to an
employer who enters into a written contract with the depart-
ment and complies with the terms of the contract and all
applicable rules, regulations and laws. The amount of the
incentive shall be specified in the contract and shall be paid
each month for a maximum of six (6) months during the partici-
pant's WSP placement, except as otherwise specified in Rule V.

AUTH: Sec. 53-4~212 MCA; AUTH Extension, Secc. 113, Ch.
609, L. 1987, Eff, 10/1/87.
IMP: Sec. 53-2~-201, 53-4-211 and 53~4-215.

RULE V  AFDC WORK SUPPLFMENTATION PROGRAM, TERMINATION
AND REASSIGNMENT (1) If the participant's WSP job is
terminated voJuntarily or involuntary, the recipient may be
placed in another WSP job only if the county director and job
developer concur that:

(a) termination was beyond the recipient’'s control or
for good cause, and .

{(b) the reassigrment is likely to lead to future unsub~-
sidized employment,

(2) A participant who either terminates WSP employment
without good cause, as defined in ARM 46.10.311, or reduces
earned income within 30 days preceding the benefit month,
shall be subject to the following penalties and sanctions:

{a) the earned income disregards provided in ARM
46.10,512 shall not be allowed; and

(b} if the participant is a nonexempt WIN participant,
the participant may be deregistered from the WIN program as
specified in ARM 46.10.310.

AUTH: Sec. 53-4-212 MCA; AUTHE Extension, Sec., 113, Ch.
609, L. 1987, Eff. 10/1/87.
IMP: Sec. 53-2=-201, 53-4-211 and 53-4-215,

1-1/12/89 MAR Notice No. 46-2-552



RULE VI AFDC  WORK SUPPLEMENTATION PROGRAM, AFDC
ELIGIBILITY; RESIDUAL GRANT (1) The need for and amount of
AFDC assistance for WSP participants shall be determined
according to the provisions of ARM 46,10.101 through 608,
except as specifically stated otherwise in this sub-chapter.
WSP participants must continue to meet non-financial eligibil~
ity criteria as specified in ARM Title 46, Chapter 10 to
continue participation in WSP.

(2) AFDC eligibility for WSP participants shall be
determined by prospective budgeting, as described in ARM
46.10.505, excluding WSP wages. The amount of the partici-
pant's residual grant shall be determined by retrospective
budgeting, as described in ARM 46.10.505, including WSP wages
as earned income.

(3) Subject to the limitations stated in this
sub-chapter, a participant shall be eligible for a residual
grant in a particular month in an amount calculated as
follows:

(a) The residual grant shall be the amount of the bene-
fit standard for an assistance unit of that size, as provided
in ARM 46.10.403, less that household's net earned income for
the month, as determined by retrospective budgeting including
WSP wages as earned income and subject to the provisions of
Rule VIII(4).

(b) The participant and his household shall be ineligi-
ble for a residual grant if household income, determined
prospectively and retrospectively excluding WSP wages, exceeds
either:

(i) the applicable gross monthly income standard spec-
ified in ARM 46.10.403; or

(1i) the applicable net monthly income standard spec-
ified in ARM 46.10.403.

(c} Participants with gross wages, including WSP wages,
retrospectively determined to exceed 185% of the NMI standard
specified in ARM 46.10.403 shall not be eligible for a resid-
ual grant.

{d) A household shall not be eligible for a residual
grant if the participant is the principal wage earner in an
AFDC unemployed parent household.

{4) Participants and their households shall not be enti-
tled to the day care disregard provided in ARM 46.10.512.

AUTH: Sec. 53-4~212 MCA; AUTH Extension, Sec. 113, Ch.
609, L, 1987, Eff. 10/1/87. —
IMP: Sec. 53-2-201, 53-4-211 and 53-4-215,

RULE VII AFDC WORK SUPPLEMENTATION PROGRAM, MEDICAL
ASSISTANCE BENEFITS {I)  An AFDC assistance unit of a
participant which continues to meet non-financial eligibility
criteria, shall be deemed to be receiving AFDC and assistance
unit members shall remain eligible for medical assistance and

MAR Notice No. 46-2-552 1-1/12/89



-10-

child care during the period of any WSP placement and any
reassignment under Rule V, This rule shall apply regardless
of whether assistance unit income exceeds the GMI or NMI stan-
dards for an assistance unit of that size and regqardless of
whether the assistance unit receives a residual grant.

(2) Beginning the month following the end of grant
diversion, the participant and assistance unit members shall
be eligible for extended medical assistance for nine (9)
months if:

(a) the fourth month of the $30 and one~third disregard
provided in ARM 46.10.512 is used in the last month of WSP
placement; and

(b) the grant is closed in the following month solely
because of the loss of the $30 and one-third disregard.

(3) Beginning the month following the end of grant
diversion, the participant and assistance members shall be
eligible for extended medical assistance for four (4) months
if the grant is closed the month following the end of grant
diversion solely because of:

(a) increased earned income;

(b) increased child support; or

(c) increased hours of work.

AUTH: Sec. 53-4-212 MCA; AUTH Extension, Sec. 113, Ch.
609, L. 1987, Eff. 10/1/87.
IMP: Sec. 53-2-201, 53=4=211 and 53-4-215,

RULE VIII AFDC WORK SUPPLEMENTATION PROGRAM, CHILD
SUPPORT ASSIGNMENT AND EXCLUSION {I)  WSP participants must
assign child support rights and c¢ooperate in establishing
paternity as required by ARM 46.10.314.

(2} WSP participants are entitled to the $50 unearned
income exclusion of child support payments provided in ARM
46.10.506(1) (r). Such $50 child support payment shall not be
considered income for WSP program purposes.

(3) The child support amount collected by the child
support enforcement agency from the absent parent shall
include the amount of the residual grant paid directly to the
family and any amount paid to the employer on the partici-
pant's behalf.

(4) Child support retained by the participant, excluding
the $50 exclusion described in subsection (2) of this rule
shall be treated as unearned income in determining eligibility
for any residuval payment to the participant. Once the recipi-
ent is determined eligible to participate in WSP, receipt of
increased child support payments shall be considered in
determining eligibility for and the amount of the residual
grant, but shall not affect further participation in WSP.

AUTH: Sec. 53«4-212 MCA; AUTH Extension, Sec. 113, Ch.
609, L, 1987, Eff. 10/1/87.

1-1/12/89 MAR Notice No, 46-2-552
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IMP: Sec, 53-2-201, 53-4-211 and 53-4-215,

RULE IX AFDC WORK SUPPLEMENTATION PROGRAM, WIN AND
TITLE IV-A WORK REQUIREMENTS (1) Participatlion in WSP shall
satisfy the recipient’s obllgation to participate in WIN and
all other Title IV-A work requirements.

AUTH: Sec. 53-4-212 MCA; AUTH Extensijion, Sec. 113, Ch,
609, L. 1987, Eff, 10/1/87.
IMP: Sec. 53-2-201, 53-4-211 and 53-4-215.

RULE X AFDC WORK SUPPLEMENTATION PROGRAM ADMINISTRA-
TIVE REVIEW AND FAIR HEARING WSP applicants and participants
shall be entitled to administrative review and fair hearings
as provided in ARM 46.10.104. Participants shall not be enti~
tled to administrative review or fair hearing under Title 46
of the administrative rules of Montana with respect to
disputes or grievances with the employer, but shall be
entitled to pursue such remedies and procedures provided by
any applicable collective bargaining agreement, employer
policy or law.

AUTH: Sec. 53-4-212 MCA; AUTH Extension, Sec¢. 113, Ch.
609, L. 1987, Eff, 10/1/87,
IMP: Sec. 53-2~201, 53-4-211 and 53-4-215.

3. These rules are being proposed to allow implementa-
tion of work supplementation as a compohent of the AFDC Model
Work Programs. This option was informally requested by four
Human Resource Development Councils (HRDC) prior to funding of
the AFDC Model proposals. Each of these agencies were
subsequently funded by the Department of Labor for a pilot
project and the agencies incorporated work supplementation
into their formal pilot proposals. The Kalispell HRDC was not
funded but will also provide the work supplementation option
to participants in a program they have funded from other
sources.

Work Supplementation is an allowable work program option
provided at 45 CFR 239, Participation must be voluntary on
the part of the recipient., Work supplementation provides a
$150 monthly monetary incentive for six months to an employer
for hiring a hard-to-place AFDC recipient.

The Montana AFDC State Plan has been amended to allow
work supplementation. Work supplementation has not been
offered previously in Montana. It is being piloted now to
determine whether the program offers enough incentives to
motivate AFDC recipients to seek and retain employment. Work
supplementation may be expanded to more geographical areas
when the Family Support Act of 1988 is implemented.

MAR Notice No. 46-2-552 1-1/12/89
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4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation Ser-
vices, P.0. Box 4210, Helena, Montana 59604, no later than
February 9, 1989,

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside

over and conduct the hearing. ) -
20 =220 * -

Interim Pirector, Sofial and
Rehg¥ilitation S¥rvices

Y

Certified to the Secretary of State /tt"h&.uu.‘_,, i , 1989,

1-1/12/89 MAR Notice No. 46-2-552
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION OF A
of a rule relating to the )}  RULE RELATING TO THE
inspection fee for commercial ) INSPECTION FEE FOR
feeds ) COMMERCIAIL FEEDS

TO: All Interested Persons

1. On November 23, 1988, the Department of
Agriculture published notice of the proposed adoption of Rule
I, Inspection Fee at p.2467 of the Montana Administrative
Register, issue no. 22.

2. The department received two written comments.
Jerry Meidinger of Miles City stated that a fee increase is
inappropriate due to the status of the local economy. The
department responds that the increase is necessary to cover
administrative costs and it is not unreasonable to raise a
fee which has not been increased for 13 years.

A second comment was received from Steve Chambers of
Great Falls who expressed concern over inspection fees for
both feed ingredients and final feed products. The
department responds that the legislative intent was that
ingredients as well as final products be inspected and the
fee set is not unreasonable.

3. The department has adopted the rule as propeosed,
and has assigned 4.12.218 ARM as its rule number.

MONTANA DEPARTMENT OF AGRICULTURE

Deputy Director

Certified to the Secretary of State January 3, 1989.

Montana Administrative Register : 1-1/12/89
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS

In the matter of the amendment ) CORRECTED NOTICE OF 8.34.
of 8.34.418 pertaining to fees ) 418 FEE SCHEDULE

TO: All Interested Persons:

1. On October 27, 1988, the Board of Nursing Home
Administrators published a notice of proposed amendment of the
above-stated rule at page 2269, 1988 Montana Administrative
Register, issue number 20. The amendment was adopted as
proposed at page 2567, 1988 Montana Administrative Register,
isgue number 23.

2. There were amendments to subsection (2) that were
not. shown in the original proposal and were not shown in the
adoption notice. The amendment. to subsection (2) should have
read as shown below:

"8.34.4]8 FEE SCHEDULE (1) . . .

(2) Each-peraon-granted-a-licensc-as-a-nursing-home
admintstrator-shati-pay-an-orrgrnai-ticense-fee-of-565-2£
granted-after-the-May-exam-and-5108-2f-granted-after-the
November-exam: Each applicant_shall pay an examination and
license fee of $100 for the May examipation, and S120 for the
November examination. The licenses granted at the May exam
expire as of December 31 unless renewed. The licenscs granted
at the November exam remain in effect until December 31 of the
following year and then must be renewed.

(3) through (12) will remain the sane,”

Auth: 37-1-134, 37-9-203, MCA Imp: 37-9-203, 37-9-304,

MCA

3. The replacement pages have been completed and show
the amendment as it should have been proposed and adopted.

BOARD OF NURSING HOME
ADMINISTRATORS
CAROL ANN ANDREWS, CHAIRPERSON

Certified to the Secretary of State, December 30, 1988.

1-1/12/89 Montana Administrative Register
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STATE OF MONTANA
DEPARTMERT OF COMMERCE
BEFORE THE BOARD OF MILK CONTROL

In the matter of proposed } NOTICE OF AMENDMENT OF
amendment of rule 8.86.301 } RULE 8.86.301
(6)(b), (g), and (k) as it )
relates to class I pricing ) PRICING RULES
formulas )
) DOCKET #89-88

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT
(SECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED
PERSONS :

1. On August 29, 1988, the Montana Board of Milk
Control published notice of a. proposed amendment of rule
8.86.301(6)(a),(b) and (g) as it relates to class I ©pricing
formulas. The notice was published at page 1949 of the 1988
Montana Administrative Register, issue No, 17, as MAR NOTICE
No. 8-86-29,

2. On October 31, 1988, the Montana Board of Milk
Control published notice of a proposed amendment of rule
8.86.301(6)(b),(g) and (h) as it relates to class I pricing
formulas. The notice was published at page 2333 of the 1988
Montana Administrative Register, issue No, 21, as MAR NOTICE
No. 8-86-30.

3. The hearing was held on September 29, 1988, at 9:00
a.,m. 1in the banquet room, Jorgenson's Restaurant, 1720 1lth
Avenue, Helena, Montana and continued to 9:00 a.m., December
9, 1988 in the 5RS auditorium, 111 Sanders Street, Helena,
Montana.

A total of forty-six (46) different persons attended the
hearings. Twelve (12) persons offered testimony on proposed
amendments. Of those offering testimony on September 29,
1988, one person spoke in favor of the proposal and four
against.

On December 9, 1988, an alternate proposal was offered
by Mr. Ed McHugh, Seven participants spoke in favor of the
alternate proposal with one objecting to lowering the minimum
volume of sales qualifying for the plant dock price from 500
gallons to 240 gallons. Three additional written comments
were vreceived, one favoring the proposal as contained in the
notices and two in opposition.

4, After considering all of the testimony and comments
received, the board is denying all the proposed rule changes
except for the following (text of rule with matter stricken
is interlined and new matter added, then underlined):

Montana Administrative Register 1-1/12/89
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"8.86.301 PRICING RULES Subsections (1) through (6)(a)
remain the same as before proposed.

(b} The flexible economic formula which shall be used
in calculating minimum on~the-farm wholesale and retail,
jobber, wholesale, institutional and retail prices of class I
milk in the state of Montana utilizes a November, 1969 base
equalling 100, an interval of 5.3 and consists of five (5)
economic factors. It is wused to calculate incremental
deviations from the price which was calculated for the first
quarter of 1974. The factors and their assigned weights are
as follows:

CONVERSION

FACTOR WEIGHT FACTOR
(1) Weekly wages - total private

revised 50% . 4035187
(ii) Wholesale price index (US) 28% .260707
fiii) Pulp, paper and allied

products (US) 12% 1142857
(iv) Industrial machinery (US) 6% .0556586
(v) Motor vehicle and equipment

(us) 4% 0376294

100%

NOTE: The reported revised weekly wages - total private

is seasonally adjusted by dividing each months revised
figures by the factors listed above in paragraph (6)(a).

The following table will be used in computing
distributor prices.

1-1/12/89 Montana Administrative Register
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TABLE 11
Handleyr incremental deviation from last official reading
of present formula. {(December 1973 - 122.10; Formula Base =
November 1969: Interval = 5,3.)

HANDLER INCREMENTAL

FORMULA INDEX DEVIATIOR
¥04:36-105+54 143,70-147.94 25 0.02
106:60-340+84 149,00-153,24 - 0.01
144:90-346-44 154,30-158.54 0.00

137:20-423744
¥22:50-426774
127:80-432+04
133:30-134+34
$38740-4+a42v64
143:70-14F+94
$49-00-15324
+54730-158:54
+58:60-163+84%
+64-90-16914
170:20-3F74ché
175:-50~179+v74
1808038504
$86:10-1906+34
193740-495+64
+96:70-200794
202+00-206724
207:30-2+%54
232-60-23684
24#7908-222+14
223:20-23¢%v44
228+50-232+74

159.60-163,84
164,90-169.14
170.20-174 44
175.50-179,74
180,80-185.04
186,10-190,34
191.40-195.64
196,70-200,94
202,00-206.24
207.30-211,34%
212.60-216,84
217.90-222.14
223.20-227. 44
228.,50-232,74
233,80-218.04
219.10-243.34
244,40-248.64
249.70-253.94
255,00-259,24
260.30-264.54
265.60-269.84
270.90-275,14

.01
.02
.03
.04
.05
.06
.07
.08
.09
.10
.11
12
.13
.14
.15
.16
.17
.18
.19
.20
.21
.22

COoOCOOO0CCOODO0ODOLO000O0COODO

233:80-238+04 276,20-280.44 23
239,:40~-243-34 281,50-285,74 0.24
2hb+40-248-64 286,80-291,04 0.25

(e) . . .

AUTH:

5. Principal reasons given for

81~23-302,

{NOFE+--Fhis
ehart-is-amended
to-refleet-a-tve
eent-(§0;02)
reduetion-in-the
distributoris
marpin-based-on
a-hatf-£1/423
galien-ef-whoete
mithk--as~ordered
by-the-beard-sf
mitk-eontret-on
Sept--155--1979.3

" remains the same as before proposed.

MGCA

IMP:

amendment to the rule were as follows:

(a) An

necessary to

reflect

adjustment in wholesale
adjustments

already made in the marketplace.

(b)
form of
(c)
tribution

The

costs

evidence

received

and

that

the

81~23-302,
adoption of

retail prices
the industry

There are cost savings occasioned by changes in the
distribution of milk in this state that ought to be
passed on to the consumer in the form of lower retail prices.
indicated
justify and support a lower price structure

current

than the one that results from the present formula,

Montana Administrative Register
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(d) The reduced price level herein ordered is a
compromise which reflects the best intentions and efforts of
the board to arrive at a solution that addresses all concerns
and permits the 1local dairy industry to survive in the
marketplace in as near the present form as possible.

(e) Lower prices are necessary to stabilize the
marketing of milk in this state in order to remain
competitive with milk that is available in areas adjacent to
and surrounding Montana.

6. Principal reasons given against the adoption of the
amendment to the rule were as follows:
(a) It would reduce jobber margins and make it

difficult for jobbers to remain in business.

(b) It would result in prices being set which are below
some distributor's costs of doing business and be contrary to
law,

7. The beoard's reasons for rejecting the arguments
against the rule amendment were as follows:

(a) Montana's milk prices are based on cost and, since
the only cost evidence of record did not indicate that
resulting prices would be below cost, and since the cost
study procedures were not challenged, the preponderance of
evidence proved that resulting prices would be above most
distributor's costs of doing business.

(b) The board has heard numerous persons testify about
the chaos 1n the marketplace caused by current prices and

practices, It felt that lowering of prices would make it
easier, not more difficult, for jobbers to survive in
business,

MONTANA BOARD OF MILK CONTROL
CURTIS C., COOK, CHAIRMAN

BY: 2%954221¢;u g- 631114

WILLIAM E. ROS5, Bureau Chief

Certified to the Secretary of State January 3, 1989,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THBE MONTANA STATE LOTTERY COMMISSION

NOTICE OF REPEAL OF 8.127.
605 EXPIRATION OF LICENSE,
8.127.610 LICENSE RENEWAL
and AMENDMENT OF 8.127.801
ELECTRONIC FUNDS TRANSFER
AND 8.127.1201 PRIZES

In the matter of the repeal

of rules pertaining to licenses
and license renewal and the
amendment of rules pertaining
to electronic funds transfer
and prizes

T3: All Interested Persons:

1. On November 10, 1988, the Montana State Lottery
Commission published a notice of proposed repeal and amendment
of the above-stated rules at page 2342, 1988 Montana
Administrative Register, issue number 21.

2. The Commission repealed and amended the rules exactly
as proposed.

3. No comments of testimony were received,.

MONTANA STATE LOTTERY
COMMISSION
SPENCER HEGSTAD, CHAIRMAN

. BRAZXFR, ATTORNEY
OF COMMERCE

Certified to the Secretary of State, Decemnber 30, 1988.

Montana Administrative Register 1-1/12/89
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE REPEAL OF RULES
11.12.211 AND 11.12.420 AND
THE ADOPTION OF RULES
PERTAINING TO PAYMENT RATES

In the matter of the repeal of
Rules 11.12.211 and 11.12.420
and the adoption of rules
pertaining to payment rates for

residential foster care FOR RESIDENTIAL FOSTER CARE
providers PROVIDERS

TO: All Interested Persons

1. on November 10, 1988, the Department of Family Services

published notice of the proposed repeal of Rules 11.12.211 and
11.12.420 and the adoption of rules pertaining to the payment
rates for residential foster care providers at pages 2344-2348 of
the 1988 Montana Administrative Register, issue number 21.

2. The Department has repealed Rules 11.12.211 and
11.12.420 as proposed.

3. The Department  has adopted Rule I (11.7.310
DEFINITIONS), Rule Il (11.7.31)] PAYMENTS TQ FACILITIES), Rule V

(11.7.319 FACILITY CONTRACTS) as proposed.

4. The Department has adopted the following rules as
proposed with the following changes:

11.7.313  CIASSIFICATION MODEL (1) Each facility shall be
classified according to the department's classification model.
The model identifies feuwurive levels of supervision and three
levels of treatment. A model rate has been assigned to each level
of supervision and treatment.

Subsections (2) has been adopted as proposed.

(3) There are feurive levels of supervision in the
classification model:

(a) In Level I the facjlity provides the basic living needs
of the ¢hild, including shelter, food, transportation and clothing
by placing the youth in community family therapeutic fogter homas.
Trained foster home parents provide a skilled role model to carry
out the implementation of the community based treatment plan for
the youth. The facility provides supervision based upon an
assessment of the child's needs and a specific written case plan
that is that is monitored to determlge its effectiveness _in reducing the
need for this level of supervision.

(ab) In Level II the facility provides the basic living
needs of the child, including shelter, food, transportation and
clothing. 1In addition to the provision of these basic needs, the
facility employs paid caretakers who provide day-to-day
supervision of the youth in a family-like setting. This level of

1-1/12/89 Montana Administrative Register
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supervision does not require individual assessment of the youth
and/or the development of treatment plans to determine structured
activities or provide the day-to-~day care and guidance of the
youth.

(bg) In Level III the facility provides the basic living
needs of the child, employs caretakers who provide the day-to-day
supervision of the youth in a family-like setting, and a paid
director to coordinate the facility's operations.

(ed) In Level ¥I¥IV the facility provides the basic living
needs of the youth and employs shift staff who provide 24 hour
structured supervision of the youth and administrative personnel.
This level of supervision utilizes planned structured supervision
by trained staff. The facility provides activities and
supervision based upon an assessment of the child's needs and a
specific written case plan that is monitored to determine its
effectiveness in reducing the need for structured supervision,

(de) In Level ¥V the facility provides the basic living
needs of the youth, and employs shift staff who provide twenty-
four hour intensive supervision with backup staff available. The

facility also employs administrative personnel. The facility
provides constant contreol of the youth by highly trained staff in
a planned treatment environment. This level of supervision

requires individual assessment of the youth and the development,
implementation and monitoring of an individual written treatment
plan by professional staff.

(4} There are three 1levels of treatment in the
classification model:

(a) 1In Basic Treatment professional staff employed by the
facility provide structured jindividual and group therapeutic
services designed to address the youth's mild delinquent,
emotional, social and/or behavior problems. Staff implements
skill-building techniques to assist the youth in progressing
toward an acceptable adjustment to his family, school and/or
community. This level of treatment requires more than the day-
to-day supervision by caretakers.

Subsections (4) (a) through (6) have been adopted as proposed.

AUTH: Sec. 41-3-1103 and 52-1-103, MCA; A nsion,
Sec. 113. ¢h. 609, L. 1987, Eff. 10/1/87.
IMP: Sec. 41-3-1103, 41-3-1122 and 52-1-103, MCA

1.7,.3 CLASSIFIC, ON_PR D S (1) Effective January
165, 1989, all facilities providing foster care under contract to
the department shall be classified according to the level of
treatment and supervision provided. Any facility that does not
have a contract with the department may recquest classification at
any time.

Subsections (2) through (7) have been adopted as proposed.

AUTH: Sec. 41-3-1103 and 52-1-103, MCA; AUTH Extension,
Montana Administrative Register 1-1/12/89
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Sec. 113. Ch. 609, L. 1987, Eff. 10/1/87.
IMP: Sec. 41-3-1103, 41-3-1122 and 52-1-103, MCA

5. Ratjonale Appropriations for rate increases for
residential foster care providers were contingent upon the
development of a revised reimbursement system. The system
provides for an equitable disbursement of funds.

6. The Department has thoroughly considered all commentary
received:

COMMENT : An Attorney for the Administrative Code Committee
submitted comments regarding errors in the authority sections of
the rules which are intended to be repealed.

RESPONSE: The Department agrees and has corrected the citations.
Repeal of Rule 11,12.211 incorrectly cited authority as Sec. 41~
3-1142 and 53-4-111. These have been corrected to read Sec. 41-
3-1103 and 52-1~103. IMP was cited incorrectly as 41-3-1142, 53-
2-201 and 53-4-113. These have been changed to 41-3-1103, 41-3-
1122 and 52-1-~103. Repeal of Rule 11.12.420 incorrectly cited
Sec. 53-4-111 as an authority. This has been changed to 52-1-103.
IMP Sections 41-3-1131, 41-3~1132, 53-2-201 and 53-4-113 were
changed to 41-3-1103, 41~3-1122 and 52-1-103.

COMMENT: The model rate system does not adequately address the
therapeutic foster care programs. A better definition reflecting
evaluation costs and actual payments to foster parents is needed.

RESPONSE: The Department agrees in part and has modified the
definition of Level I Supervision. However, the definition was
not expanded to include set amounts for specific costs. The model
rate is set up to compensate for costs at a level of service. How
this level of service is provided is up to the individual
facility. The definition of therapeutic foster care is more
appropriately addressed in licensing requirements and the specific
program requirements., This rule merely describes the level of
supervision and level of treatment.

COMMENT : Specific costs, such as assessment, evaluation and
screening of therapeutic foster parents, individual case plan
management, staff training, adequate pay for qualified staff,
respite care, and in-house management and therapy are not
adequately reflected or compensated for by the model rates.

RESPONSE: When developing the model rates, the Department did
consider and provide for these costs in the rates. 1Individual
facilities may break down and categorize their costs differently
than the rate matrix reflects, but the above-mentioned costs were
considered in the Department's calculations of the model rates.
Also, some facilities included treatment costs under what the
Department would consider to be an aspect of supervision, or visa
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versa. This would cause the Department's figures to appear to be
low for some costs and higher for other costs. However, the total
rate provides compensation for such services.

COMMENT : $600/month is not an adequate amount to compensate
(treatment) foster parents. Screening parents and conducting
evaluations are very costly. Other states pay considerably more.

RESPONSE: The Department has agreed to modify the monthly rate to
$613.24, the amount quoted during testimony as the low median
payment paid to therapeutic foster homes nationally. Montana has
an average cost of living which is below the national average. The
Department considered evaluations and screening and reflected
these costs in the treatment component, not the supervision
component. The rate of $600/month was calculated by the Department
as an appropriate amount, but each program is free to pay any
amount to its treatment foster parents.

CO; NT: In the Treatment matrix, the basic level includes group,
but not individual therapeutic services. It is recommended that
group therapeutic services be lowered to $2.06 and that individual
therapeutic services be included at the rate of $6.18 to
realistically reflect the cost of having a professional staff
person in addition to the direct care staff to handle the
treatment component.

RESPONSE: The Department agrees and has changed the Model Rate
Matrix to reflect individual therapeutic services at the rates
suggested.

[ol0) NT: The model rates do not adequately reflect actual costs
of the supervision and treatment services provided by the
residential facilities.

RESPONSE: The model rate is the rate calculated by the department
to cover the costs of providing services established in the model.
The proposed rate system establishes a rate matrix which reflects
the typical costs of providing for the essential services for
children placed in the variously classified facilities.

COMMENT: Although the proposed rates system does a fairly good
job of addressing foster care reimbursement, the system does not
realistically cover the cost of intensive treatment provided by
some of the facilities.

RESPONSE: The rates are intended to compensate for foster care
services. The system is not based upon a medical model, nor does
the Department impose the same requirements on providers which are
imposed by medical reimbursement systems. The classifications are
based on the levels of treatment set forth. Intensive medical
treatment is not contemplated by the rate system. The Department
reiterates its position that the proposed- rate system provides
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adequate coverage for the services which the Department expects
from providers. If providers provide additional services, the
Department will not participate in paying for these costs.

COMMENT: The whole residential care system is underfinanced.

RESPONSE: It should be noted that the model rates rules pertain
only to the model rates and the classification of facilities
according to the services provided. The daily rate which will be
paid to each facility will not be determined until after the 19895
Legislative Sessgion. The Department believes, and supportive
testimony was given, that the proposed meodel rates provide
adequate compensation for services. The Department has
historically paid a portion of each facility's total costs, with
third party contributions providing the balance. The percentage
of the model rate which will be paid by the department will depend
on the amount of funding provided by the legislature for such
services,

In the interim, the Department is paying a rate based upon
historic experience. With the approval of MRCCA, the Department
has used the amount received in the last legislative session to
increase the rates paid to those providers whose rates show the
greatest discrepancy from the model rates.

COMMENT: Any facility that is classified under the new rules at
a higher rate should be reimbursed the difference between the
current interim rate and the rate based upon reclassification
retroactively from July 1, 1983.

RESPONSE: The Department agrees, with the exception of the date
of retroactive reimbursement. If a facility is classified under
the new rules at a higher rate, the difference between the interim
rate implemented October 1, 1988, and the reclassification rate
will be reimbursed to that facility retroactive to October 1,
1988.

COMMENT : "Model" rates is a misnomer. "Model" means ideal.
"Determined" rates is a more accurate reflection of what the rules
do.

RESPQNSE: The word "model” has several meanings. As used in the
rules, it is intended to indicate a rate for the service model
identified. Therefore, the rates established are not intended to
be "ideal'”, but are intended to fund the service model described.

COMMENT: Present rates paid to residential care facilities should
not be lowered, even to bring up the rates paid to those
facilities which are presently paid a disproportionately low
amount.

RESPONSE: The rate rules are intended to be implemented in two
phases. Phase I deals with the classification of facilities and
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which model rates are applicable. Phase Il will deal with actual
implementation of the rates paid. These rules pertain only to
classification. When the Department receives its appropriation
for these services, new rules addressing implementation will be
drafted and submitted for comments. When implementing Phase I1I,
the Department will consider the comments of Montana Residential
Child Care Association requesting that thg implementation plan
should not result in the lowering of any facility's rate.

R 4 g

e

Faﬁily Services

of

Certified to the Secretary of State Necember 20 , 1988.
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE, AND PARKS
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION OF

of ARM 12.5.301 regarding ) THE AMENDMENT OF ARM

crayfish ) 12.5.301 REGARDING
THE LISTING OF CRAYFISH AS
NONGAME WILDLIFE IN NEED OF
MANAGEMENT.

TO: All interested persons

1. On July 15, 1988 the Department of Fish, wWildlife, and
Parks published notice of a proposed amendment of Rule 12.5.301
listing crayfish as nongame wildlife in need of management at
page 1310 of the 1988 Montana Administrative Register, issue
number 13.

2. Oral comment was taken at the public hearings scheduled
in the rulemaking notice and written comments were received
through August 16, 1988.

3. The department has considered the comment recieved
and responds as follows:

COMMENTS : The comments were overwhelmingly in favor of
adopting the amendment. Commercial crayfishermen and sportsmen
alike were in favor of regulating the harvest of crayfish. The
only disagreement at the hearings was in the manner of regulation
as sportsmen tended to favor an outright ban which the
crayfishermen d4id not favor. Only one commentator opposed the
listing. This commentator trapped crayfish as food for his
family and for recreation. He commented that the taking of
crayfish should not be regqulated because only nonreproductive
crayfish that are too big for fish forage are taken. He was also
concerned that 1if crayfish taking was regulated, only the large
commercial operators would be allowed to continue and small
noncommercial activities like his would be banned.

RESPONSE: Listing crayfish as in need of management is a
preliminary step to regulating the taking of crayfish, Actual
regulations can only be implemented after the in need of
management designation. Therefore, 1If the desire of both
sportsmen and commercial crayfishermen that crayfish harvest be
regqulated is to be met, the amendment must be adopted.
Regulations applicable to commercial operations will be
implemented later. The department does not intend to regulate
recreational takings of crayfish at this time and does not
anticipate circumstances that would require regulating
recreational use in the future. However, the designation would
provide the department with the flexibility to regulate
recreational use if the need arises.
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4, The department has the rulemaking authority for the
amendment of ARM 12.5.301 and therefore adopts the rule as
proposed.

N/ R | "",ll-“#l
Richard L. Johnson

Deputy Director

Montana Department of Fish,
Wildlife, and Parks

Certified to the Secretary of State January 3 , 1989.
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REFORE THE BOARD OF LAND COMMISSIONERS
AND DEPARTMENT OF STATE LANDS

In the matter of the repeal of
A.R.M, 26.2.601 Through 633
and the adoption of New Rules
I through XXVI providing
standards and procedures for
implementation of the Montana
Environmental Policy Act

NOTICE OF REPEAL
OF A.R.M, 26,2.601
THROUGH 633 AND
ADOPTION OF RULES
I THROUGH XXVT

To: All Interested Persons

1. Oon July 28, 1988, the Board of Land Commissioners and
Department of State Lands, along with the Department of
Agriculture, Department of Commerce, Department of Fish,
Wildlife and Parks, Department and Board of Health and
Environmental Sciences, Department of Highways, Department and
Board of Natural Resources and Conservation, and Fish and Game
Commission published notice of public hearings on the proposed
repeal of existing rules and adoption of new rules concerning
implementation of the Montana Environmental Policy Act at page
1606 of the 1988 Montana Administrative Register, issue number
14.

2. All of the above-referenced agqencies, boards, and
commissions except the Board of Land Commissioners, Department
of State Lands, and Board and Department of Health and
Environmental Sciences published notice of repeal of existing
rules and adoption of new rules at page 2692 of the Montana
Administrative Register, issue number 24, The Department and
Board of Health and Environmental Sciences intend to take
action on the proposed repeal and new rules in January 1989.
The Board of Land Commissioners has repealed A.R.M., 26.2.601
through 633 as proposed. The Board of Land Commissioners and
Department of State Lands have adopted the proposed rules in
the same form as adopted bhv the other agencies, boards, and
commissions, or as set forth on pages 2692 through 2700 of the
1988 Montana Administrative Register, issue number 24, and the
portions of those pages containing the rules as amended are
hereby incorporated by reference.

3. At the hearings and during the commant period, the
Board of Land Commissioners and Department of State Lands
received written, oral, or both written and oral comments from
31 persons. Those persons are listed on pages 2700 and 2701 of
the 1988 Montana Administrative register, issue number 24.
Summaries of the comments received and agency responses to
those comments are found at pages 2702 through 2717 of the 1988
Montana Administrative Register, issue number 24, The Board of
Land Commissioners and Department of State Lands have adopted
those summaries and responses and hereby incorporate them into
this notice by reference.
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4, The Board of Land Commissioners and Department of
State Lands have assigned the following numbers to the rules;
Rule I, 26,2.641; Rule II, 26.2,642; Rule III, 26.2.643; Rule
IV; 26.2.644; Rule V, 26.2.645; Rule VI, 26.2.646; Rule VII,
26.2.647; Rule VIII, 26.2.648; Rule IX, 26.2.649; Rule X,
26.2,.650; Rule XI, 26.2.651; Rule XII, 26.2.652; Rule XITI,
26.2.653; Rule XIV, 26.2.654; Rule XV, 26.2.655; Rule XVT,
26.2,.656; Rule XVII, 26.2.657; Rule XVIII, 26.2.658; Rule XIX,
26.2.659; Rule XX, 26.2.660; Rule XXI, 26.2.661; Rule XXIT,
26,2.662; Rule XXIII, 26.2,.663; Rule XXIV, 26.2.628; Rule XXV,
26,2.629, Rule XXVI, 26.2.630.

5. The authority of the Board of Land Commissioners and
Department of State Lands to repeal A.R.M, 26.2.601 through 619
is contained in 2-3-103, MCA. The repeal of A.R.M, 26.2.,601
through 619 implements 75—1—201, MCA. The repeal of A.R.M.
26.2.618 also implements 2-2-121, MCA. The repeal of A.R.M.
26.2.619 also implements 2-3-103, M.C.A. The authoritv to
repeal 26,2.631 through 633 is based on 75-1-202, MCA. The
authority of the Board of Land Commissioners and Department of
State Lands to adopt Rules I through XXVI is contained in 2-3-
103, 2-4-201, and 75-1-202, MCA. The rules implement sections
2-3-104 and 75-1-201, 202, 203, 205, 206, _,and 207, MCA.

epartment of State Lands

Certified to the Secretary of State December 30, 1988

Montana Administrative Register 1-1/12/89



BEFORE THE

...30_

DEPARTMENT OF STATE LANDS

AND THE BOARD OF LAND COMMISSIONERS
OF THE STATE OF MONTANA

In the Matter of the
Amendment of ARM 26.4.301
through 26.4.306, 26.4.308,
26.4,.310 through 26.4.327,
26.4.401 through 26.4.413,
26.4.501 through 26.4.505,

26.4.507,
26.4.514
26.4.520
26.4.601
26.4.621
26.4.631
26.4,701
26.4,711,
26.4.713
26.4.716
26.4.723
26.4.728,
26.4.730
26.4.751,
26.4.761
26.4.801
26.4.804
26.4.811,

26.4.51
through
through
through
through
through
through

through
through
through

through

through

through

through
26.4.81

0,

26.4.518,
26.4.524,
26.4.609,
26.4.626,
26.4.652,
26.4.703,

26.4.714,
26.4.721,
26.4.726,

26.4.733,

26.4.763,
26.4.802,
26.4.806,
5, 26.4.821,

26.4.823 through 26.4.825,
26.4.831 through 26.,4.833,
26.4.901 through 26.4.904,

26.4.907,

26.4.911 through 26.4.912,
26.4.1001 through 26.4.1014,
26.4,1101 through 26.4.1119,

26.4.1121
26.4.1129
26.4.1131
26.4.1141
26.4.1201
26.4.1212
26.4.1221
26.4.1231
26.4.1234
26.4.1246
26.4.1260
26.4.1302
26.4.1309

, 26.4.1
through
through
through
through
through
through
through
through
through
, 26.4.1

v

125,

26.4.1137,
26.4.1148,
26.4.1210,
26.4.1215,
26.4.1228,
26.4,1232,
26.4.1242,
26.4.1254,
26.4,1263,
303, and

the repeal of ARM 26.4.307,

26.4.309,
26.4.509,
26.4.513,
26.4.722,
26.4.734,
26.4.807,
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26,4.50
26.4.51
26.4.71
26.4.72
26.4.73
26.4.81

6, 26.4.508,
1, 26.4.512,
2, 26.4.715,
7, 26.4.729,
5, 26.4.803,
2, 26,4,813,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)

NOTICE OF
AMENDMFNT, REPEAL,
AND ADOPTION OF
STRIP MINE RULES
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26.4.814, 26.4.816, 26.4.822,
and 26,4.1015;

and the adoption of NEW
RULES I through XIII,
concerning the regulation of
strip and underground coal
and uranium mining,

— — " —

TO: All Interested Persons:

1. On July 14, 1988, the Department of State Lands and
the Board of Land Commissioners published notice of public
hearing on the propnsed amendment, repeal, and adoption of
strip mine rules at page 1316 of the 1988 Montana Adminis!ra-
tive Register, issue number 13.

2. The Department and Board have repealed the rules
proposed for repeal, except for 26.4.,727, 26.4.729, 26,4.734,
and 26.4.735, which remain in effect, The Department and BRoard
have adopted and amended the rules with the followina changes:

26.4.301 DEFINITIONS

Subsections (1) through (20) (a) remain the same as the
proposed rule.

{b} minimize, to the extent possible, disturbances and
adverse impacts on fish, wildlife and related environmental
values, and achieve enhancement of those resources where prac-
ticable. The term includes equipment, devices, systems,
methods, or techniques wkhieh that are currently available
anywhere as determined by the department, even if they are not
in routine use, The term includes, but is not limited to,
construction practices, siting requirements, vegetative
selection and planting requirements, animal stocking require-
ments, scheduling of activities and design of sedimentation
STRUCTURES. ponrds-in-accordanes-with zikl-applicable-mules
pursuant-te -bthe -Aet -26-4:-63%-and -26 -4 -64Br

Subsections (20} {c) through {#%} remain the same as the
proposed rule. .

24 -—tContaminmatrionl-meansy-with-respact-te-soils;-—the
rdditrion-te; depusttion-or-sprllage —onr-or-mining-with-soil-of
any-substanee—or-makertal-that by -tes-chemreal -nature-adversely
affeets-the -qualtrty -of-the-soil-or-fmparrs -res-propertires-to
suppori-plant —edbahbrahment —and —growkr-

Subsections (Z8) "Contour Strip Mining" through (32)
"Cumulative hydrologic impact area" remain the same as the
proposed rule, but are renumbered to (27) through (31).

£33) --‘Begradation -meansy-in-refereneeto-soilay-te
despease ~the physteat-gnatity of-sorl-materials-by-adversely
atfeertng -the -t iehr-texture r-sberectureyr-poreosteyr-hydravlte
conductivikyy-avatiable water-capacttyr-andother-retovant
physicat -propapties-as-a-resple—of -conpretron-by —eavy eauip-
ment y—trtroducing other -matertals o -—or-mixing -them-wrth-seriy
or—other-factors:

Subsections (34) through (40) (b) remain the same as the
proposed rule, but are renumbered to (32) through (38).
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£23)¢46) (38) (¢} (1) The role of the alluvial valley floor
in regulating the natural flow of surface water results from
the eharactesistie VALLEY GEOMORPHIC CHARACTERISTICS AND
PHYSICAL confiquration of the channel flood plain and adjacent
low terraces.

Subsections (40) (d) through (49) remain the same as the
proposed rule, but are renumbered to (38) (d) through (46}.

2%+ 449¥% (47) "Head-of-hollow fill" means a fill structure
consisting of any material, other than coal processing waste
and organic material, placed in the uppermost reaches of a
hollow or a naturally occurring drainage where side slopes of
the existing hollow or drainage measured at the steepest point
are greater than 20% or the average slope of the profile of the
hollow or drainage from the toe of the fill to the top of the
fill is greater than 10%. ¥m-fikis-with-less-shan-2567660
cubie-yards -of -materiak;-aassociated with-contonr-mining;-the
top-surface of-the-£itl-witl-be-at-bhe-alevation-of-the-coat
seamr-~-In atk-otheyr head-of~hollow fills, the top surface of
the fill, when completed, is at approximately the same
elevation as the adjacent ridge line, and no significant area
of natural drainage occurs above the fill draining into the
fill area. (See 26.4.520(14).)

Subsections (50) through {54) remain the same as the pro-
posed rule, but are renumbered to (48) through (52).

Subsection (55) is modified and has been moved to (85).

Subsections (56) through (84) remain the same as the pro-
posed rule, but are renumbered to (53) through (81}.

+85) (8B2) "Previously mined area" means land on which
coal mining operations were previously conducted, except those
lands wpon which sweh AN operatiensOR were-—condushed-pursuame
to-amnd-in HAD SECURED eempliramee-with a permit issued under the
Montana Strip and Underground Mine Reclamation Act.

Subsections (86) through {87) remain the same as the pro-
posed rule, but are renumbered to (83) through (84).

+55) (85) "PROBABLE Bhydrologic conseguences" means the
projected results of proposed strip or underground mining
operations that may reasonably be expected to alter, interrupt,
or otherwise affect the hydrologic balance. The consequences
may include, but are not limited to, effects on stream channel
conditions and the aquatic habitat on the permit area and
adjacent areas.

Subsections (51) through (110) remain the same as the pro-
posed rule, but are renumbered to (86) through (107).

£#2} ¢+36+ (108) "Subirrigation" means, with respect to
alluvial valley floors, the supplying of water to plants from
undernesrth -or-from-a-semi-saturated -op-sakuratead a subsurface
zone where water is available AND SUITABLE for use by vegeta-
tion. Subirrigation may be identified by:

{(a) through (e) Remains the same.

Subsections (111) through (103) remain the same as the
proposed rule, but are renumbered to (109) through (128).

485> £+31) (129) "Waste" means, earth materialsry-whieh that
are-—combustibler-physically -unstabler-or-seid—forming —or~korre—
forming y -wasted ~or-okherwise ~separared -Erom-the -mireral -producte
have-been ARE generated as a result of MINERAL PREPARATION OR,
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IN SOME CASES, mining and are not marketed by the operator. anéd
are The term includes earth materials RESULTING FROM that-are
slterried-or-otherwrae -transporbed - from -processing -factFirres —or
preparatien-prants-axfter phvsical or chemical processing,
cleaning, or concentrating of the mineral. IT ALSO INCLUDES
"UNDERGROUND DEVELOPMENT WASTE" AS DEFINED IN THIS RULE AND
MATERIALS THAT CONTAIN REJECT MINERAL RESULTING FROM SELECTIVE
EXTRACTION OF THE MINERAL., "WASTE" DOES NOT INCLUDE "SPOIL,
OVERBURD®N, OR SOIL" AS THOSE TERMS ARE DEFINED IN THIS RULE,
Subsections (132) through (133) remain the same as the
proposed rule, but are renumbered to (130) through (131).

26,4.302 FORMAT AND SUPPLEMENTAL INFORMATION

This rule is adopted as proposed. (AUTH: Sec. 82-4-204,
205 MCA; AUTH Extension, Sec, 4, Ch. 70, L. 1987, Eff. 10/1/87:
IMP, Sec. 82-4-222,

26.4.303 LEGAL, FINANCIAL, COMPLIANCE, AND RELATED INFQOR~
MATION

Subsections (1) through (15) remain the same as the
proposed rule.

(15) {(a) Whenever the private mineral estate to be STRIP
mined has been severed from the private surface estate, an
applicant shall also submit:

(1) a copy of the written consent of the surface owner
for the extraction of mineral by #WeSTRIP mining methodS
preposed by -the-appireant;

(ii) a copy of the conveyance that expressly grants or
reserves the right to extract mineral by those methods; or

(iii} if the conveyance does not expressly grant the
right to extract the mineral by +heSTRIP mining methods
proposed-by —the-appiieame, documentation that under Montana law
the applicant has the legal right to extract the mineral bv the
proposed-mrrine-THOSE methods;

(b)  Nothing in this section may be construed to authorize
the department to adjudicate property rights disputes;

Subsections (16) through.(23) remain the same as the
proposed rule,

26.4.304 BASELINE INFORMATION: ©ON ENVIRONMENTAL RESOUR-

CES
T subsections (1) through (4) remain the same as the
proposed rule.

{5) all hydrologic and geologic data necessary to evalu-
ate baseline conditions, peebable hydrologic consequences and
cumulative hydrologic Impacts of mining, and to develop a plan
to monitor water guality and quantity pursuant to 26.4.314 (3]
and 82-4-222. GROUNDWATER QUALITY MONITORING SHALL AT A MINI-
MUM, BE CONDUCTED QUARTERLY AND INCLUDE TOTAL DISSOLVED SOLIDS,
FIELD SPECIFIC CONDUCTANCE CORRECTED TO 25°C, pH, TOTAL IRON,
TOTAL MANGANESE, MAJOR CATIONS (Ca, Mg, Na, K}, MAJOR ANIONS
(504, HCO3, COj3, C3) AND WATER LEVELS. Such data must be
generated In accordance with 26.4.645 (2] and (3) and 76.4.646
1y, (M {aY, (3Y, (5), and (6). Existing baseline data, with
departmental approval, may supplement data collected by the
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applicant. If the information necessary to provide the
description i1s not avallable from the appropriate state and
federal agencies, the applicant may gather and submit this
information to the department as part of the permit applica-
tion., The application must not be deemed complete until this
information is made available in the application;

Subsectlons (6) through {8) remalin the same as the
proposed rule.

11 (9) vegetative surveys as described in 82-4-222(2) (k)
of the aAct, which shai: must include:

(a)” a vegetative map +r-486} at a scale of 1 inch equals
400 feet, acceptable to the department, which delineates com-
munity types based on two 42} or more dominant speciesy which
ape-species-whieh; by their structure, number, or coverage,
have the greatest functional influence on the type. OTHER
METHODS FOR DELINEATING COMMUNITY TYPES MAY BE USED WITH PRIOR
APPROVAL BY THE DEPARTMENT;

(b)Y a narrative describing the community types within the
proposed permit area and within any proposed reference areas,
by and 1isting associated species and discussing environmental
factors contrelling or limiting the distribution of species.
Current condition and trend shati must be discussed for each
community type or portion thereof If significant differences
exist within a type; and

(¢} a range site map; and

{d}--a-deseriptionwf-fietd-and-laboratery metheds-te-be
nsed -during -veqetarive —surveys—that -musk-pe-depfved-rn-consuk-
tatron-with-khe departmentr-must—be _approved prier—te-—tntbia—
tionr-and -must-comply wrth-26-4-%265

Subsections (10) through (12) remain the same as the
proposed rule,

26.4.305 MAPS

Subsections (1) (a) through (1) (t) remain the same as the
proposed rule.

(1} 4w+ (u) the date on which each map was prepared and the
north point; a legend indicating the items shown on the map,
the scale, and the contour interval; the township, range, and
sectlon numbers;

(v] grid coordinates based upon the 1000-meter universal
transverse mercator system FOR MAPS, AS DETERMINED BY THFE
DEPARTMENT, THAT ARE NECESSARY TO DO CUMULATIVE HYDROLOGIC
IMPACT ASSESSMENTS AND ALLUVIAL VALLEY FLOOR DETERMINATIONS;

Subsections (1) (v) through (1) (y) remain the same as the
proposed rule, but are renumbered to (1) (w) through (1) (2).

26.4.306 BASELINE INFORMATION: PRIME FARMLAND INVESTIGA-

TION
This rule is adopted as proposed.

26.4.307 GEOLOGIC AND HYDROLOGIC INVESTIGATION
This rule is repealed as proposed.

26.4.308 RESHBAMANPION-AND OPERATIONS PLAN
Subsections (1) through (2) remaln the same as the
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proposed rule,

(3) {a) a description of measures to be employed to ensure
that all debris, acid, toxic, acid-forming, and toxic-forming
materials, materlals constituting a fire hazard, and otherwise
undesirable materlalsy are properly disposed of;

(b) a description of the contingency plans which have
been developed to preelude-EXTINGUISH A FIRE OR sustained com-
bustion of materials constituting a fire hazard;

Subsections (4) through (5) remain the same as the
proposed rule.

26.4.309 PLAN FOR EXISTING STRUCTURES
This rule is repealed as proposed.

26.4.310 BLASTING PLAN

Subsection (1) remains the same as the proposed rule.

(2)  For underground mines the department may, on a case-
by-case basls, wailve ANY OF THE these requirements of-{¥l{a}
through IN (1) g} above that eanmet-be-appliedsDO NOT APPLY TO
UNDERGROUND BLASTING OPERATIONS. {AUTH: Sec. 82-4-204, 205
MCA; IMP, Sec. B2-4-222.)

26.4.311 AIR POLLUTION CONTROL PLAN
This rule is adopted as proposed.

26,4.312 FISH AND WILDLIFE PLAN
This rule is adopted as proposed.

26.4.313 PERMEP-ARBA-FNFORMABFON RECLAMATION PLAN

Each reclamation plan sha}? must contalin a description of
the reclamation operations proposed, including the following
information fer-the-prepesed-permit-area:

{1) a detailed timetable for the ESTIMATED completion of
each major step in the reclamation plan;

Subsections (2) through (3) (a) remain the same as the
proposed rule.

(3) {(b) a narrative and cross-sections showing the plan of
highwall reduction, including the limits of buffer zone consis-
tent with the performance standards of 26.4.501 and 26.4.5145,
An operator may propose alternate plans other than highwall
reduction if the restoration will be consistent with the
purposes of 82-4-232(7) and 26.4.821 through 825;

Subsections (3) (¢} through (5) (a) remain the same as the
proposed rule.

(5) (b) Species and amounts per acres of seeds and seed-
lings to be used, imeluding-puritv-and-gesminattromy; calculated
as pure live seed,.

Subsections (5) (c) through (5) (i)} remain the same as the
proposed rule.

48} (j) = plans for determining guality, fertility, and
thickness of REDISTRIBUTED s01l1 and for determining quality of
regraded spoll. testimg-plan-fer Tehe purpose of THESE PLANS IS
TO evatuaktren—ef evaluatFimg the results of tepseld the
Egndling of soils, overburden, wastes, and other materials and
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for TO evaluatE:mg reclamation procedures related to revegeta-
tion;and

Subsections (5) (k) through (7) remain the same as the
proposed rule.

26.4.314 PLAN FOR PROTECTION OF THE HYDROLOGIC BALANCE

Subsections (1) through (3) remain the same as the
proposed rule.

(4) Whenever this determination in section (3) indicates
that adverse impacts to the hydrologic balance on or off the
permit area may occur, the department may SHALL require submis-
sion of supplemental information to evaluate such impacts and
to _evaluate plans for remedial and long-term reclamation acti=-
vities,

Subsection (5) remain the same as the proposed rule.

26.4.315 PLAN FOR PONDS AND EMBANKMENTS
This rule is adopted as proposed.

26.4.316 STRIP OR UNDFERGRQUND MINING NEAR UNDERGROUND
MINING
This rule is adopted as proposed.

26.4.317 DIVERSIONS
This rule is adopted as proposed,

26.4,318 PROTECTION OF PUBLIC PARKS AND HISTQRIC PLACES
This rule 1s adopted as proposed.

26.4.319 RELQCATION OR USE OF PURLIC ROADS
This rule 1s adopted as proposed.

26.4.320 PLANS FOR DISPOSAL OF EXCESS SPOIL
This rule 1s adopted as proposed.

26.4.321 TRANSPORTATION FACILTTIES PLAN
This rule 1s adopted as proposed.

26.4.322 COAL CONSERVATION PLAN
This rule iIs adopted as proposed.

26.4.323 GRAZING PLAN

(1) Unless alternate reclamation that does not involve
grazing is proposed, an cutline of the grazing management plan
proposed for reclaimed areas must be submitted with the appli-
cation. detailed-ramge-and-grrring-mansaement-ptans-shatr-pe
submrtted with-the-applieationr- Prior to livestock grazing,
the applicant shall submit a detailed range and grazing manage-
ment plan that describes how the reclaimed area will be
managed, taking into consideration the premine utjlization of
the area, The plan must be approved by the department prior to
initlating grazing pursuant to 26.4.7189, (AUTH: Sec. 82-4-
204, 205 MCA; IMP, Sec. 82-4-222.)
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26,4.324 PRIME FARMLANDS: SPECIAL APPLICATION REQUIRE-
MENTS

Subsections (1) through (3) (a) remain the same as the
proposed rule.

(3) (b} the applicant has the technological capability to
restore the prime farmland, within a reasonable time, to equiv-
alent or higher levels of yield as comparable non-mined prime
farmland im-the-surpounnding-area under equivalent levels of
management; and

{c) THE PQSTMINING LAND USE OF THE AFFECTED PRIME FARM-
LAND MUST BE CROPLAND, SPECIAL USE PASTURE, GRAZING LAND, OR
WILDLIFE HABITAT THAT 1S CONSISTENT WITH THE RESTORATION QF THE
REAT, OR_POTENTIAJ, PRODUCTIVITY OF THE PRIME FARMLAND; AND

e+ (d) the proposed operaticns will be conducted in
compliance with the applicable requirements of Rules 26.4.811
through 26-4:8t6-e» 76.4.825. (AUTH: Sec. 82-4-204, 205 MCA;
IMP, Sec. 82-4-222.)

26,4.325 COAL MINING OPERATIQONS ON AREAS OR ADJACENT TO
AREAS INCLUDING ALLUVIAL VALLEY FLOORS: SPECIAL APPLICATION
REQUIREMENTS

Subsections (1) through (2) remain the same as the
proposed rule.

(3) (a) (1) FE-land-withim-the-proposed-pepmit-area-or
adircent-area-is-identified-as Whenever an alluvial valley
floor is identified pursuant to (2] (b) above, and the proposed
coal mining operation may affect am this alluvial valley floor
or waters that supply the alluvial valley floors, the applicant
shall-submit-z-complete—application-for-the-preposed -miming-and
reelamation-operations r-te-be-used-by-the -department -together
with-other-relevant-intormationyr-inetudirng -the —infopmation
rettyired by ~sub-seetion-{2)-of-this-relter-as-a-basis-for
approvat-or-denial-of -the-permit may request the department, as
a preliminary step in the permit application process, to separ-
ately determine the applicability of the statutory exclusions
set forth in paragraph {3) (a) (ii} akPeve-BELOW. The department
may make such a determination based on the available data, may
require additional data collection and analyses in order to
make the determination, or may reguire the applicant to submit
a complete permit application and not make the determination
until after the complete application is evaluated.

(i1) An applicant need not submit the information
required in subparagraphs (3) (c) (11) (BJand (C) of this section
and the department 1s not required to make the findings of
subparagraphs (3) (f) (ii) (A} and (B) of this section when the
department determineg that one of the following circumstances,
heretofore called statutory exclusions, exist:

Subsections (3) (a) (11) (A} through (3) (a) {iii) remain the
same as the proposed rule.

(3) (b) If the department determines that the statutory
exclusions are not applicable and that any of the required
findings of paragraph (3) (f) (11) of this section cannot be
made, the department may, at the request of the applicant:

Subsections (3) (D) (1) through (3) {(d) (i1) remaln the same
as the proposed rule.
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(d) (iii) FOR surveys and data required under subseetieon
section (3) for areas designated as alluvial valley floors
because of their flood irrigation characteristics shati-alse
imelude, at a minimum, surface hydrologic data, including
streamflow, runnff, sediment yield, and water quality analyses
describing seasonal variations over at least 1 full year, field
geomorphic surveys and other geomorphic studies;

(iv) FOR surveys and data required under smwbsectien sec-
tion (3) for areas designated as alluvial valley floors because
of their subirrigation characteristics, shali-alse-imelude; at
a minimum, geohydrologic data including observation well estab-
lishment for purposes of water level measurements, groundwater
contour maps, testing to determine aguifer characteristics that
affect waters supplying the alluvial valley floors, well and
spring inventories, and water quality analyses describing
seasonal variations over at least 1 full year, and physical and
chemical analysis of overburden to determine the effect of the
proposed mining operations on water quality and gquantity;

Subsections (3) (d) (v} through (3) (f) {i) remain the same
as the proposed rule.

(f) (ii} No permit or permit revision application for coal
mining and reclamation operations may be approved by the
department unless the application demonstrates IN COMPLIANCE
WITH 26.4.801-806 AND ALL OTHER APPLICABLE REQUIRFMENTS OF THE
ACT AND RULES and the department finds, In writing, on the
basis of information set forth in the application, that:

(A) "the proposed operations will not interrupt, discon-
tinue, or preclude farming on an alluvial valley floor; AND

{B} "the proposed operatlions will not materially damage
the quantity or quality of water in surface and underground
water systems that supply alluvial valley floors.r-and

{€)--the-preposed-operations—witi-complv-with-26-4-803
througk -26-4-806-and ~the ~other -applicable -requrrements-of -the
Aet -and-the -requiatery-pregram- [AUTH: Sec. B82-4-204, 205
MCA; IMP, Sec., 82~4-222.)

26.4,326 AUGER MINING: SPECIAL APPLICATION REQUIREMENTS
This rule is adopted as proposed.

26,4.327 COAL PROCESSING PLANTS AND SUPPORT FACILITIES
NOT LOCATED ATR-OR-NBAR-BPHE-MENBSEBRE-NOR WITHIN BHE-MENE A MINE
PERMIT AREA: SPECIAL APPLTICATION REQUIREMENTS =
This rule 1s adopted as proposed.

26.4.401 NOPICB-ANB FILING OF APPLICATION AND NOTICFE

This rule is adopted ag proposed. (AUTH: Sec. 82-4-204,
205 MCA; AUTH Extension, Sec, 2, Ch. 289, L. 1985, Eff.
10/1/85; IMP, Sec. 82-4-222, 226, 231(4), 232, 233 MCA.

26.4.402 SUBMISSION OF COMMENTS AND WRITTEN OB.JECTIONS

This rule is adopted as proposed. (AUTH: Sec. 82-4-204,
205 MCA; AUTH Extensijon, Sec. 2, Ch. 289, L. 1985, Eff.
10/1/85; IMP, Sec. B2-4-226, 231 MCA.
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26.4,403 INFORMAL CONFERENCE
This rule is adopted as proposed. (AUTH: Sec. 82-4-204,

205 McA; AUTH Extension, Sec. 2, Ch, 289, L. 1985, Eff,
10/1/85; IMP, Sec. 82-4-226, 231 MCA.

26.4.404 REVIEW OF APPLICATION
This rule 1s adopted as proposed. (AUTH: Sec. 82-4-204,

205 MCA; AUTH Extension, Sec, 2, Ch. 289, L. 1985, Eff.
10/1/85; IMP, Sec. B2-4-226, 231 MCA.

26,4.405 FINDINGS AND NOTICE OF DECISION

This rule is adopted as proposed., (AUTH: Sec. 82-4-204,
205 MCA; AUTH Extension, Sec. 2, Ch, 289, L. 1985, Eff.
10/1/85; AUTH Extension, Sec. 4, Ch, 70, L. 1987, Eff, 10/1/87;

IMP, Sec. B82-4-226, 231 MCA.)

26.4.406 NOPEEB—OF EXTENSION OF TIME TO COMMENCE MINING
This rule is adopted as proposed.

26.4.407 CONDITIONS OF PERMIT
This rule 1s adopted as proposed,

26.4.408 REVIEW OF EXISTING PERMITS
This rule is adopted as proposed.

26.4.409 PERMIT REVISIONS

Subsections (1) through (3) (b) remain the same as the
proposed rule.

{3) (c) must include submittal of a new or updated
probable hydrologic consequence determination, if determined
necessary by the department for adequate permit reviewy.

Subsection (4) remains the same as the proposed rule.

26.4.410 PERMIT RENEWAL
This rule is adopted as proposed.

26,4,411 PERMIT AMENDMENT
This rule is adopted as proposed.

26.4.412 TRANSFER OF PERMITS
This rule 1s adopted as proposed.

26,4.413 ADMINISTRATIVE REVIEW
This rule is adopted as proposed.

26.4.414 RECORDS RETENTION
This rule 1is adopted as proposed.

26.4,415 CHANGE OF CONTRACTOR
This rule is adopted as proposed,

26.4,501 GENERAL BACKFILLING AND GRADING CESSATION OF
OPERATIONS AND MISCELLANEOUS REQUIREMENTS
This rule is adopted as proposed.
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26.4.501A FINAL GRADING REQUIREMENTS

(1) (a) BA11 final grading on the area of land affected
must be to the approximate original contour of the land. The
final surface of the restored area need not necessarily have
the exact elevations of the original ground surface. No final
graded slopes may be steeper than five horizontal to one
vertical (5h:1lv) unless otherwise approved in writing by the
department in which case steeper slopes must achieve a minimum
long-term static safety factor of 1.3, not to exceed the angle
of repose. See also 26.4.5134.

Subsections (1) (b) through (3) (a) remain the same as the
proposed rule,

(3) {(b) Grading and backfilling of other types of subject
excavations must be kept current as departmental directives
dictate for each set of field circumstances. (AUTH: Sec. B82-
4-204 MCA; IMP, Sec. 82-4-231, 232, 234 MCA.)

26.4.502 CUT-AND-FILL TERRACES
This rule is adopted as proposed.

26.4.503 SMALL DEPRESSIONS
This rule is adopted as proposed.

26.4.504 PERMANENT IMPOUNDMENTS
This rule is adopted as proposed.

26.4.505 BURIAL AND TREATMENT OF WASTE MATERJALS

(1) All exposed mineral seams remaining after mining
skhaltl must be covered with a minimum of 4 four feet of the best
available non-toxic and non-combustible material.

(2) Acid, toxic, ARacid-forming, toxic-forming, combust-
ible, or any other uné931rable waste materials QR FLY ASH
identified by the department that are exposed, used, or
produced during mining OR MINERAL PREPARATION skal: must be
covered in accordance with 26.34.501(2) With a-mimimam-—et-8-feet
of the best available men—texie nontoxic and menr—combustible
noncombustible material. The method and site of final
disposal must be approved by the department. If necessary,
these materials shatl must be tested to determine necessary
mitigations to neutralize a acidity, to nu111417t0x1c1ry, n
erder to prevent water pollution and sustained combustlon, and
or to minimize adverse effects on plant growth and land uses.
Where If necessary to protect against upward migration of salts
or exposure by erosion, to provide an adequate depth for plant
growth or to otherwise meet local conditions, the department
may specify thicker amounts of cover using rem—toxie
noncombustible and nontoxic materialy ory the use of special
compaction and isolation technigques to prevent contact of these
materials with groundwater. Acid, ARacid-forming, toxic, e»
toxic~forming or other deleterious materials shal} must not be
buried or stored in proximity to a drainage course so as to
cause or pose a threat of water pollution.

~43)---Whenever-wasktes -are-proposed -for-uye-ss-fill-nateri-
alr—26-4:51t0—ts-appitexbier
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(3) Wastes must not be dispesed-of-im-surfsse-deposits
er used in the construction of EMBANKMENTS FOR Impoundments.
— ({4) WHENEVER WASTE 15 TEMPORARILY IMPOUﬁEED;' "

a) THE IMPOUNDMENT MUST BE DESIGNED AND CERTIFIED, CON-
STRUCTED, AND MAINTAINED IN ACCORDANCE WITH 26.4.603, 26.4.649,
ARD 76.4.642 USING CURRENT PRUDENT-DESIGN STANDARDS; AND

(b) _THE IMPOUNDMENT MUST BE DBSIGNED S0 THAT AT LEAST 90
PERCENT OF THE _WATER STORED DURLNG THE DESIGN PRECIPLITATION
EVENT CAN BE REMOVED WITHIN A 10~DAY PERIOD; AND

{cY SPILLWAYS FOR COAL IMPOUNDING STRUCTURES MUST BE
DESIGNED TO PROTECT AGAINST CORROSION.

£4F (5) STRUCTURES IMPOUNDING COAL WASTE MUST NOT BE
RETAINED AS A PART OF THE APPRQVED POSTMINING LAND USE. (AUTH:
§EC. 82-4-204, 205 MCA; IMP, SEC. 82-4-231 WMCA.) ST

26.4.506 REPLACEMENT AND DISPOSAL OF OVERBURDEN
This rule is repealed as proposed.

26.4.507 STORAGE AND FINAL DISPOSAL OF GARBAGE NON-COAL
WASBRG AND OTHER DEBRIS
This rule is adopted as proposed.

26.4.508 DEPARTMENTAL APPROVAL OF FINAL WASTE DISPOSAL
PLANS
This rule is repealed as proposed.

26.4.509 PREVENTION OF LEACHING
This rule 1s repealed as proposed.

26.4.508 and 509 are reserved,

26.4.510--USE DISPOSAL OF QFFSITE-GENERATED WASTE AND PLY
ASH EOR-BILEL

(1) Before waste materials or fly ash from a coal
preparation or conversion facility or from other activities
conducted outside the permit area such as municipal wastes ame
may be used for fill material, the permittee muse shall
demonstrate to the department by hydrogeological means, amd
chemical and physical analyses, AND THE DISPOSAL PROCEDURES
that DISPOSAL wse of these materlals these-marepiabs-are-mot
aeid, —texter-acid—formingy-or-toxie—forming-and WILL BE
CONDUCTED IN ACCORDANCE WITH 26.4.505, will not adversely
affect pubtre water gualitx, public healthy or safety, or other
environmental resources, and will not cause instability in the
backfilled area. The operator may not use SUCH waste or fly
ash for fill without prior approval by the department.

{2) Notwithstanding any provision of this subchapter,
any waste materials meeting the definition of "hazardous' as
found in section 3001 of P.I., 94-580, as amended, must be
handled in accordance with that act and regqulations adopted
thereunder.

3} - ~Wheneyep -waste-is-temporarily -tmpoundeds

{a}--the-impoundment must e -—destyned and-—cerrified;
eonntpucted r—and-marntained -in -accordanee with-26-4=-5067
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2646035 -and -26-4-639 -using—current-prudent—design -standardss
and

tE)-~the -impoundment -must-ba-desigred-as —that-ae-least-94
pereent-of-the —wabtep-stored during -the desren-precrpttation
event—asn—be-remeved Within-a-to—day-peried:

{4} --Structurns -impounding-coal-waste-must -not-be -rerained
as-a-part-—ot-the -appreved postmining-tand-wses (AUTH: Sec. 82-
4-204, 205 MCA; IMP, Sec. 82-4-231 MCA,

26.4,511 'THICK OVERBURDEN
This rule is repealed as proposed.

26.4.512 BOX CUT SPOILS
This rule Is repealed as proposed.

26.4.513 FINAL GRADING
This rule is repealed as proposed.

26.4.514 CONTOURING
This rule is adopted as proposed.

26.4.515 HIGHWALL REDUCTION
This rule 1s adopted as proposed.

26.4.516 ADJACENT STRIP AND UNDERGROUND MINING OPERA-
TIONS
This rule is adopted as proposed.

26.4.517 SLIDES AND OTHER DAMAGE
This rule is adopted as proposed.

26.4.518 BUFFER ZONES
This rule is adopted as proposed.

26,4.519 THICK OVERBURDEN AND EXCESS SPOIL
This rule is adopted as proposed.

26.4.520 DISPOSAL OF EXCESS SPOIL
This rule is adopted as proposed.

26.4.521 TEMPORARY CESSATION OF OPERATIONS

Subsection (I} remains the same as the proposed rule,

(2) Before temporary cessation of mining and reclamation
operations extend$ for a period of 30 days or more, or as soon
as it is known that a temporary cessation will extend beyond 30
days, an persons-who-senduckts-strip-or-underground -mining-oper—
akions ogsrator shall submit to the department a notice of
intention to temporarily cease er-abandemn-mining and reclama-
tion operations., This notice shai} must include a statement of
the exact number of acres whieh that will have been affected in
the permit area, prior to such temporary cessationy; the extent
and kind of reclamation of those areas whieh that will have
been accomplishedr; and identification of the backfilling,
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regrading, revegetation, environmental monitoring, and water
treatment activities that will continue

during the temporary cessation. (AUTH: Sec. 82-4-204, 205 MCA;
IMP, Sec. 82-4-231, 232 MCA.)

26.4,522 PERMANENT CESSATION OF OPERATIONS

Subsections (I} through (2) remain the same as the
proposed rule.

(3) All backfilling and grading shali must be completed
within nimety 490) days after the department has determined
that the operation is completed er-that-a-pprelenged-suspenrsion
of-work-itn-the -area-wil-oeeur, Final pit reclamation shaid
must proceed as close behind the coal loading operation as the
frequency and location of ramp roads, the use of overburden
stripping equipment in highwall reclamation, and other factors
may allow. Equipment needed for reclamation may not be removed
from the site MINE until reclamation Is complete.  (AUTH: Sec.
82-4-204, 205 MCA; IMP, Sec. ’

26.4.523 COAL PROCESSING-WASPE FIRES
This rule is adopted as proposed.

26.4.524 SIGNS AND MARKERS
This rule i1s adopted as proposed.

26.4.601 GENERAL REQUIREMENTS FOR ROAD AND RAILROAD LOOP
CONSTRUCTION
This rule is adopted as proposed.

26.4.602 LOCATYON OF ROADS AND RAILROAD LOOPS
This rule is adopted as proposed.

26.4.603 EMBANKMENTS
This rule is adopted as proposed.

26,4.604 TOPSOIL REMOVAL
This rule is adopted as proposed.

26.4.605 HYDROLOGIC IMPACT OF ROADS AND RAILROAD LOOPS
This rule 1s adopted as proposed.

26,4.606 SURFACING OF ROADS
This rule is adopted as proposed.

26,4.607 MAINTENANCE OF ROADS
This rule is adopted as proposed.

26,4.608 IMPACTS OF OTHER ''RANSPORT FACILITIES
This rule is adopted as proposed.

26,4.609 OQTHER SUPPORT FACILITIES
This rule is adopted as proposed.

26,4.610 PERMANENT ROADS
This rule 1s adopted as proposed.
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26.4.621 GENERAL REQUIREMENTS FOR USE OF EXPLOSIVES
This rule is adopted as proposed.

26.4.622 PRE-BBASPING PREBLASTING SURVEY
This rule Is adopted as proposed.

26.4.623 BLASTING SCHEDULE
This rule 1s adopted as proposed.

26.4.624 SURFACE BLASTING REQUIREMENTS
This rule is adopted as proposed.

26.4.625 SEISMOGRAPH MEASUREMENTS
This rule 1s adopted as proposed.

26.4.626 RECORDS OF BLASTING QPERATIONS
This rule is adopted as proposed.

26.4.631 GENERAL HYDROLOGY REQUIREMENTS
This rule is adopted as proposed,

26.4.632 PERMANENT SEALING OF DRILLED HOLES
This rule is adopted as proposed.

26.4.633 WATER QUALITY PERFORMANCE STANDARDS ANB-BEELUBN¥

Subsections (1) through (3) remain the same as the
proposed rule.

6} (4) Wherever the a sedimentation pond or series of
sedimentation ponds Fs-wsed-se-as—te results in the mixing of
drainage from the disturbed areas with drainage from other
areas not disturbed by current strip or underground mining
operations, the permittee shall achieve the following effiuent
rimieations CRITERIA: set-forth-below-fer-ali-of-the-mixed
drainage -when-rt-Tfeaves—the -parmit-arear

Subsections (4) (a) throuch (4) (b) remain the same as the
proposed rule.

¢#+(5) In accordance with 40 CFR 434, for certain
constituents AS DEFINED IN THE OPERATOR'S MPDRS PERMIT, A
discharge from the disturbed areas 1s not subject to the
effluent limitations ef-this-rale or BTCA standards of 26,4.638
if:

(a) the discharge is demonstrated by the permittee to
have resulted from a precipitation event equal to or larger
than a 10-year, 24-hour precipitation event, or snowmelt runoff
of equjvalent volume; and

{b) the discharge is from #aeilities BTCA practices
designed, constructed, and maintained in accordance with ehis
appltieable -rale-implementing-the-askr gsections (1) through
(4) and 26.4.639.

{fe}——-In-the-evant—that-a-dischaprge -Lpom-—rhe-disturbed
area-rs—se-laprge-that afelvent-Limrtatrions—can—net-be-reasen-
abty-met-wsrne -BECAr-the department -may -use —exsandense —of
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historieal-bachground-levels-as-a-pasis—fopr-detrepmmining -khe
need-for-an-entorsement —ackrons
Subsection (6} remains the same as the proposed rule.

26.4,.634 RECLAMATION OF DRAINAGES

Subsection (1) remains the same as the proposed rule.

{2) At least 120 days prior to reclamation of a SIGNIFI-
CANT drainage AS DETERMINED IN CONSULTATION WITH AND REQUIRING
APPROVAI, BY THE DEPARTMENT, the operator shall submit to the
department detailed designs for the drainage or any modifica=-
tions from the approved design based on sound geomorphic and
engineering principles. These designs must be certified by a
qualified registered professional engineer meeting the perform-
ance standards and amy APPLICABLE design criteria set by theSE
deparemenet RULES. These designs must represent the state-of-
the-art In reconstruction of geomorphically stable channels and
must be approved by the department before construction beging,
The operator shall notify the department when construction
begins. The regraded drainage must not be resoiled or seeded
until it is inspected and approved by the department.

Subsectlions (3) through (4) remain the same as the
proposed rule.

26.4,635 GENERAL REQUIREMENTS FOR TEMPORARY AND PERMA-
NENT DIVERSION OF OVERLAND FLOW, THRQUGH FLOW, SHALLOW GROUND
WATER FLOW, AND EPHEMERAL, INTERMITTENT, AND PERENNIAL STREAMS
This rule is adopted as proposed.

26.4.636 SPECIAL REQUIREMENTS FOR TEMPORARY DIVERSIONS
This rule is adopted as proposed.

26.4.637 SPECIAL REQUIREMENTS FOR PERMANENT DIVERSIONS
This rule is adopted as proposed.

26.4.638 SEDIMENT CONTROL MEASURES

(1) Appropriate sediment control measures shai: must be
designed, constructed, and maintained using the best technology
currently available to:

(a) prevent, to the extent possible, additional contri-
butions of sediment to streamflow or to runcff outside the
permit area;

(b) meet the more stringent of applicable state or
federal effluent limitations; and

(c) minimize erosion to the extent possible.p-and-

————— {4} --prevent r-to -the —extent -possibler-the dearadation-and
eontamination-eti-serl-by-spori-or—ether-maberrale-

(2} Sediment control measures include practices carried
out within amd or adjacent to the disturbed area. The sedi-
mentation storage capacity of practices in and downstream from
the disturbed area skali must reflect the degree to which
successful mining and reclamation techniques are applied to
reduce erosion and control sediment. Sediment control measures
consist of the utilization of proper mining and reclamation
methods and sediment control practices, singly or in
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combination. Sediment control methods include but are not
limited to:

(a) disturbing the smallest practicable area at any one
time during the mining operation through progressive backfil-
ling, grading, and prompt revegetation as required in Rules
26.4.711 through 26.4.73526+4:733+;

(b} through (d) Remains the same.

(e} diverting runoff by using protected channels or
pipes through disturbed areas se-as-nee to eause eliminate
additional erosion;

(f) through (g) Remains the same. (AUTH: Sec. 82-4-
202, 204, MCA; IMP, Sec. B82-4-231, 232, 233, 234 MCA.)

26.4.639 SEDIMENTATION PONDS AND OTHER TREATMENT FACILI-

TIES

Subsections (1) through (24) remain the same as the
proposed rule.

(25) (a) Excavations WHICH ARE PRIMARY SEDIMENT CONTROL
STRUCTURES thak—pwit-3 wnct-wakey during or atter the mining
operation must have perimeter slopes that are stable and must
not be steeper than 3h:lv or Jesser slope determined by the
department to ensure stability. Where surface runoff enters
tﬁéi}mpoundment area, the sideslope must be protected against
eroslon.

Excavations WHICH ARE PRIMARY SEDIMENT CONTROL
STRUCTURES must be certified initially by a qualified
reqgistered professional engineer. The department shall perform
subsequent ingpections, If any modifications are necessary,
the department shall promptly notify the operator. [(AUTH: Sec.
82-4-204 MCA; IMP, Sec, 87-4-731 MCA.)

26.4.640 DISCHARGE STRUCTURES
This rule is adopted as proposed.

26.4.641 ACID- AND TOXIC~FORMING SPOILS
This rule is adopted as proposed.

26.4.642 PERMANENT AND TEMPORARY IMPOUNDMENTS
This rule is adopted as proposed.

26.4.643 GROUNDWATER PROTECTION
This rule is adopted as proposed.

26.4.644 PROTECTION OF GROUNDWATER RECHARGE
This rule is adopted as proposed.

26,4.645 GROUNDWATER MONITORING

{1 Groundwater ievels, Iinfiltration rates, subsurface
flow and storage characteristics, and the quality of ground-
water shal: must be monitored BASED ON INFORMATION GATHERED
PURSUANT TO 76.4.304 AND in a manner approved by the department
to determine the effects of strip or underground mining opera-
tions on the recharge capacity of reclaimed lands and on the
quantity and quality of water in groundwater systems in the
mine plan and adjacent areas. When operations ape-econducted-in
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seeh-a-manrer-that may affect the groundwater system, ground-
water levels and groundwater quality shal} must be periodically
monitored using wells that can adequately reflect changes in
groundwater quantity and quality resulting from such
operations.

(2) Monitoring shalt must:

(a) include measurements_Erem-a-suffieient-pumber-of
wells-and-physical-and-chemical-anatyses-of-aquiferr-overbuer—
den;-and -speil-charackteriskies-—amd-the measurement of the
quantity and quality of water in all disturbed or potentially
affected geologic strata within and adjacent to the permit
area. Affected strata are al] those adjacent to or physically
disturbed by mining disturbance and any aquifers below the
base of the spoils that could receive water from or discharge
water to the spoils, Aeurfers-thatr-must-be-monttored-rneinde
those -where -water-fevel -data-rndteate —the potentral-for
interzaurfer-comingling -of groundwaker -between —the —aquifers-and
the-speil-through-the geoiogreunits -unplugged drritholes,or
frxetupes-thad-connect-the-sporis-with-the undeplyine - santfers —
Monitoring must be of sufficient frequency and extent to
adequately identify r-{amd, the-serata-bencath-the-lovest-conl
seam-to-be-mined -rf-water-tevel-data-indieate —a-potential-for
the -loakage ~of-water-through -these ~-strata) -that-are adequate-to
refleect changes in groundwater gquantity and quality resulting
from these-setivittess mining operations; and Menitorine-shkhall

Subsections (2) (b) through (4} remain the same as the
proposed rule.

(5) Groundwater monitoring must proceed through mining
and continue until PHASE IV bond release. The department may
allow modification of the monitoring regquirements, except those
required by the Montana pollutant discharge elimination_system
permit, including the parameters covered and sampling
frequency, if the operator or the department demonstrates,
using the monitoring data obtained umder this paragraph, that:

Subsections (5) (a) through (8) remain the same as the
proposed rule,

26.4.646 SURFACE WATER MONITORING

(I} Surface water monitoring shai® must be conducted in
accordance with the monitoring program submitted under Rule
26.4.314 and approved by the department., The-deparement-shalkd
detrermine -the naeure-of-datar-frequency-of ~colleetionr-and
reporting-reguairement®sr Monitoring shaii must:

(a) Remains the same.

(b} in all cases in which analytical results of the sam-
ple collections indicate noncompliance with a permit condition
or whem-an applicable standard-has-eeeurped, result in the
person-whe -conduers-the —strip-or-underground mining -operations
operator IMMEDIATELY TAKING APPROPRIATE REMEDIAL MEASURES.
WITHIN 5 DAYS OF THE DISCOVERY OF THE NONCOMPLIANCE, THE
OPERATOR SHALL notifyimsg the department wikhim-S-days of the
noncompliance and of the remedial measures taken and SHALL
comply+mg with section (6] below, These remedial measules
include, but are not limited to, accelerated or additional
monitoring, abatement, and warning of all persons whose health

Montana Administrative Register 1-1/12/89



_48_

and safety is in imminent danger. Where Whenever a violation
of a Montana pollutant discharge eliminatiIon system {MPDES)
permit effluvent-Fimitabion-norecmpiiance-—has-sesurred occurs,
the persom-who-conduwets-strip-opr-underground-mining-operatirons
operator shall forward the analytic results concurrently with
the written notice of noncompliance;

tc+(2) resurb-im-gquarterly The operator shall submit
semi-annual reports te-the-depaptmentr-to-inctude Including
analytical results from each sample taken during the aquarter
semester to the department. IN ADDITION, ALL MONITORING DATA
MUST BE MAINTAINED ON A CURRENT BASIS FOR REVIEW AT THE
MINESITE. Any sample results whteh that indicate a permit
vioTation wikt must be reported immediately to the department.
In~-those -erees-where However, whenever the discharge for which
water monitoring reports are required is also subject to
regulation by a MPDES permit and where-sweeh that permit
inetudes -provistons-for-equivalent -reporting -requirements -and
requires filing of the water monitoring reports within 90 days
or less of sample collection, the-feliewing-altermative-pre—
sedure-—shall-be-used - --Fhe -person-whe —conducts -the-serip-op
uwhderground -mining -eperaxtions the operator shall submit to the
department on the same-time schedule &8 required by the MPDES
permit or within 90 days following sample collection, whichever
is earlier, a copy of the completed reporting form filed to
meet MPDFS permit requirements.

Subsections (3) through (6) remain the same as the
proposed rule.

26.4.647 TRANSFER OF WELLS
This rule is adopted as proposed,

26.4.648 WATER RIGHTS AND REPLACEMENT
This rule iIs adopted as proposed.

26.4.649 DISCHARGE OF WATER INTO UNDERGROUND MINES
This rule is adopted as proposed.

26.4.650 POSTMINING REHABILITATION OF SEDIMENTATION
PONDS, DIVERSIONS, IMPOUNDMENTS, AND TREATMENT FACTLITIES
This rule is adopted as proposed.

26.4.651 STREAM CHANNEL DISTURBANCES AND BUFFER ZONES

Subsections (1) through (2) remain the same as the
proposed rule,

{3) A stream with a biological community shatl-be is
determined by the existence in the stream at-anwy-time of an
assemblage of two or more species of figh, amphibians,
arthropods or melluseanm MOLLUSCANS antmais—whieh that are:

{a) through (c) Remains the same.

(d) These species must be longer than 2 millimeters at
some stage ef-the-paret of their life cycle spent in the flow-
ing water habitat. (AUTH: Sec. 82-4-204 MCA; IMP, Sec. 82-4-
231, 232 MCA.)
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26,4.652 WELLS AND UNDERGROUND OPENINGS: SAFETY
This rule is adopted as proposged.

26.4.701 REMOVAL OF POPSOIL

(1}  Ali-erees-and-farge—shrubs-shat-wounld-interfepre -with
the -use-of-topseil-must -pe-clexred-before-topseit-remeovat--—-Akd
avatiable-topseil-shalt-pe-removed-from-the -ares-of-land
zffected -pefore-further -disturbanee ~oecurs - -The -operateor-shall
segregate -surfaece -soil-materiak - th-and -possibiy -poreions-of
wnderlying -p-and -C-horizons) -from-subsuprizee-soit-marteriat - (B
and -€-horizons)-in-the -satvage r-shtockpiling -and -predistribution
of-topseil---baing -the-seil-survey -information-pregutrad —in-Sub—
Ehapter -3 r-the -operaror-shatl-recommend -to-the —deparement -the
depths-te-which-tt-feeln-sach-of-the -twe-gsorl-tifes-for-eaxch
setrb-phase-and-mapping-unit-shouvld be-sondueted---Fhe -operator
shatt-then-proseed -in-sccordance -with-the dopartmentls
recommendation s -kf-thre —opepretor-denenstrabens-te-the-ssxtisfae—
tiomn-of-the department «that-sech-segregation-with-regard-to-a
speeifie-soit-phase -or -mapping-anit-is-immaterial-to-the
postmining -preductivity-and-stalitity-of-sveh-sotly-seeregation
shall-not-be-regquireds
Prior to any surface disturbance by the mining operation, and
after the removal of vegetation that would interfere with soil
removal and use, all soil suitable for reclamation use must be
removed. Exceptions may be granted if the operator
demonstrates to the satisfaction of the department that a site-
specific disturbance would be insignificant and that soll loss,
degradation, AND contaminationy-er-tmparpment-of-sualtrty would
noe-otedy BE MINIMIZED.

{2} TPepserl-remeval-shall-preecede-essh-step-of-the-mining
operstionr--Topsetr: The operator shall use a multiple-lift
s0il handling method consigting of the separate handling of
surface soil (A, E, and possibly upper B or C horizons) and
subsurface soil (underlying B and C horizons) during salvage,
stockpiling, and redistribution, unless, for any particular
3011 component, the operator affirmatively demonstrates, and
the department finds, that multiple 1ifts are not necessary to
achieve reclamation consistent with the Act, rules and
reclamation plan.

{(3)  The operator shall limit the area from which soil is
removed at any one time to minimize wind and water erosion.
The operator shall take other measures, as necessary and with
departmental approval, fto control erosion.

74Y Undisturbed soils must be protected TO THE EXTENT
POSSIBLE from contamination and degradation and soil salvage
operations wek: must be conducted in a manner and at a time
that minimizes erosion, contamination, degradation, compaction,
and deterjoration of the biologicaly-ehemreaty-and-physieat
properties of the eepsoil. (AUTH: Sec. 82-4-204 MCA; IMP, 82-4-
232 MCA.)

26.4.702 REDISTRIBUTION AND STOCKPILING OF PEPSOIL
Subsections (1) through (3) remain the same as the
proposed rule. .
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(4) Em-fimpl-gradingr-spoil-surfaces Prior to soil redis-~
tribution, reqraded areas shatl must be deep-tilled, subsoiled,
searifted or otherwise treated as required by the department to
eliminate ANY POSSIBLE slippage rones-that-may-develop-between
deposited -topasii-and -heavy-taxtured -spoil-surfaces potential
at the soil/spoil interface, to relieve compaction, and to
promote root amd-water penetration and permeability of spoils.
This preparation must be done on the contour whenever possible
and to a minimum depth of 12 inches. -Phe-eperater-shall-take
all-measures -neeassarv-to-assure —the -stability-of-topseil-on
graded-speil-stopes:

(5) Brxereme The oOperator shall, eare-skall-be-exepeised
during and after redistribution, prevent, to the extent possi-
ble, to~guarmd-agarmst-spoil and soll compaction, protect
against soil erosion, contaminatlon, and deqradation, and
minimize the deterioration of the biological y-ehemieal,-and
physteat properties of the so1l, during redistprrbukien and
thereafean:

Subsections (6) through (7) remain the same as the
proposed rule.

26.4.703 SUBSTITUTION OF OTHER MATERIALS FOR BEPSQOIL
This rule is adopted as proposed.

26.4.711 ESTARLISHMENT OF VEGETATION

{17 A diverse, effective, and permanent vegetative cover
of the same seasonal varjety and utility as the vegetation
native to the area of land to be affected must be established.
This vegetative cover must also be amd capable of meeting the
criteria set forth in 82-4-233 sha¥: and must be established on
all areas of land affected except on -water-areas-and-surface
area-of roads surfaces and below the low-water line of
permanent impoundments that are approved as a part of the
postmining land use. Vegetative cover will-be is considered of
the same seasonal variety whenif it consists of a mixture of
species of equal or superior utility when compared with the
natural vegetation during each season of the year.
Reestablished vegetation must meet the requirements of applic-
able state and federal seedr-porseoreus-and noxlous plant, and
rmerodueed -specres laws and regulations. For areas desiqnated
prime farmland that are to be revegetated to a vegetative cover
as previously described in this rule, the requirements of Rules
26.5.811 throwgh and 26.4.815 shall must also be met. (AUTH:

Sec. 82-4-204 MCA} IMP, 82-4-233, 235 MCA.)

26.4.712 USE OF INTRODUCED SPECIES IN REVEGETATION
This rul€ 1s repealed as proposed.

26.4.713 TIMING OF SEEDING AND PLANTING

{1} Seeding and planting of disturbed areas shal: must be
conducted during the first mermat appropriate period for favor=-
able planting after final seedbed preparation but skalt: may not
tn-ne-ease be more than 90 days after tepsoil has been
replaced, unless a variance is approved by the department. The
mormat appropriate period for favorable planting shafi-ke is
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that planting time generally accepted locally for the type of
plant materials selected to meet specific site conditions and
climate. (AUTH: Sec. 82-4-204 MCA; IMP, 82-4-233, 234, 235
MCA.)

26.4.714 COVER CROPS AND MULCHING
This rule iIs adopted as proposed.

26.4,715 SELECTION OF SPECIES FOR WILDLIFE
This rule Is repealed as proposed.

26,4,716 _ METHOD OF REVEGETATION
This rule is adopted as proposed.

26.4.717 PLANTING OF TREES
This rule is adopted as proposed.

26.4,.718 SOIL AMENDMENTS AND OTHER MANAGEMENT TECHNIQUES
This rule is adopted as proposed,

26.4.719 LIVESTOCK GRAZING

(1) Livestock grazing may not take place on reclaimed
land until the seedlings are established suff1c19ntlz for the
reclaimed area to amd-ean sustain managed grazing. The depart=-
ment, in consultation with the permittee and the landowner or
in concurrence with the governmental agency having jurisdiction
over the surface, shall determine when the revegetated area is
ready for livestock grazing in compliance with 26.4,.323-and
2o, (AUTH: Sec. 82-4-204 MCA; IMP, B2-4-233, 235 MCA,)

26.4,720 ANNUAL INSPECTIONS FOR REVEGETATED AREAS
This rule is adopted as proposed.

26.4,721 ERADICATION OF RILLS AND .GULLIES

(1} When rills or qgullies deeper than 9 inches form in
areas that have been regraded and tepresoiled, the rills and
gullies shatt must be filled, ‘graded, or otherwise stabilized
and the area reseeded or replanted The department shall
specify that rills or gullies of lesser size be stabilized and
the area reseeded or replanted if the rills or gullies are
disruptive to the approved postmining land use or may result in
additional erosion and sedimentation. The department shall
also specify time frames for completion of repair work. -and
shalldetermime-1+¥-the ®Repailr work will result in restarting
the period of respongibility for reestablishing vegetation,
UNLESS IT CAN BE DEMONSTRATED THAT SUCH WORK IS A NORMAL
CONSERVATION PRACTICE. (AUTH: Sec. 82-4-204 MCA; IMP, B2-4~-
233, 235 MCA.)

26.4.722 PROTECTION OF TOPSOITL STOCKPILES
This rule is repealed as proposed.

26,4,723 MONITORING
This rule is adopted as proposed.
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26.4.724 through 26.4.735 The department has elected not to
adopt changes to these rules., Due to the extent of comments on
these rules, the department has elected to retain all existing
language, However, the department will begin a separate rule-
writing effort to readdress these rules in coordination with
industry and other interested parties. References to these rules
have been corrected throughout the proposed and final rules.

26.4,751 PROTECTION AND ENHANCEMENT OF FI1SH, WILDLIFE, AND
RELATED ENVIRONMENTAL VALUES

Subsections (1) through (2) (b) remain the same as the proposed
rule.

(2) (4c) fence roadways where specified by the department to
guide locally important wildlife to roadway underpasses. No -Nnew
barrier shall ro-wildiife-movements may be created in known and
important wildTife migration routes unless otherwise approved by
the department;

Subsections (2) (d) through (2) (i) remain the same as the
proposed rule,

26.4.761 ATR RESOURCES PROTECTION
This rule Is adopted as proposed.

26.4.762 POSTMINING LAND USE
This rule is adopted as proposed.

26.4,763 COAL CONSERVATION
This rule is adopted as proposed.

26.4.801 ALLUVIAL VALLEY FLOORS: PRESERVATION OF ESSENTIAL
HYDROLOGIC FUNCTIONS AND PROTECTION OF FARMING
This rule is adopted as proposed.

26.4.802 ALLUVIAL VALLEY FLOOR: PROTECTION OF FARMING AND
PREVENTION OF MATFRIAL DAMAGE
This rule Is adopted as proposed.

26,4.803 ALLUVIAL VALLEY FLOORS: RESTORATIQN OF AGRICULTURAL
CAPABILITIES
This rule is repealed as proposed.

26.4.804 ALLUVIAL VALLEY FLOORS: MONITORING
This rule is adopted as proposed.

26.4.805 ALLUVIAL VALLEY FLOORS: SIGNIFICANCE DETERMINATION

{1) The significance of the Impact of the proposed opera-
tions on farming shali-ke is based on the relative importance of
the vegetation and water of the grazed or hayed alluvial valley
floor area to the farm's production, or any more stringent criteria
established by the department as suitable for site-specific
protection of agricultural activities in alluvial valley floors.
The effect of the proposed operations on farming shkati-be-coneluded
to-be is "significant” if #hey the operations would remove from
producfion, over the life of the mine, MORE THAN A NEGLIGIBLE
IMPACT ON-a-proportien-of the farm's AGRICULTURAL production that
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would decrease the expected annual PRODUCTION imeeme from
agricultural activities normally conducted at the farm. (AUTH:
Sec. B2-4-204, 205 MCA; IMP, Sec. 82-4-227, 231 MCA.)

26,4,.806 ALLUVIAL VALLEY FLOORS:.MATERIAL DAMAGE DETER-
MINATION
This rule is adopted as proposed.

26.4.807 ALLUVIAL VALLEY FLOORS: DEFINITION OF "FARM"
This rule is repealed as proposed.

26.4.811 PRIME FARMLAND: GENBRAL-REQUERBMENPS SOIL HANDLING
This rule is adopted as proposed.

26.4.812 PRIME FARMLANDS: TOPSOIL REMOVAL
This rule is repealed as proposed.

26.4.813 PRIME FARMLANDS: TOPSOIL STOCKPILING
This rule is repealed as proposed.

26.4.814 PRIME FARMLANDS: TOPSQIL REPLACEMENT
This rule is repealed as proposed.

26.4,815 PRIME FARMLANDS: REVEGETATION

{1) Each persen operator who conducts strip or underground
mining operations on prime farmlands shall, within the area
identified as prime farmland before disturbance:

(8)  randomly establish test plots whieh that will be croppe«
until restoration of the premining productivity has met the
requirements of this rule. The remainder of the area not used fom
test plots shal: must be reelatmed revegetated consistent with the
standards of Retes 26.4.711 through 53.3.73;&. When restoration ¢
the premining productivity has been demonstrated, the operator
shall revegetate the test plots consistent with the standards of
Rute 26.4.711+ through 26.4.735; or Phe-eperator-may-apply-te
reetaim-the-apes -as-apopiand -subieet b -the -regquirements ~of-Rule
26r4:825 - --The-test-plots-or-the-peclaimed -area-ti-preclkaimed -in
accordance-with-Rule-26:-4 825 -shatl-meet-the -fotlowing —revegetatic
regquirements -durine -reetanationrs

(b) crop the entire area of disturbed prime farmland until
restoration of the premining productivity is demonstrated. The
operator shall then:

{1} revegetate the entire area consistently with 26.4.711
through 26.4.7335; or
11}  permanently reclaim the area to cropland if applicatior
is made and approval 1s granted under the provisions of 26.4.821
through 26.4.825.

Subsections (2) (a) through (2) (e) remain the same as the
proposed rule.

a2y (f) average-anmual-eCrop production on disturbed prime
farmland gdrsturbed by -minming-shati-must be determined based upon /
minimum of & 3 consecutive crop years of datag
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(i) for permanent cropland, these 3 years of data must
include the last yvear of a minimum l0-year period of responsibility
preceding the application for phase 11¥ bond release;

Subsections (f) (1) through (h} remain the same as the
proposed rule.

26.4.816 PRIME FARMLANDS: ISSUANCE OF PERMIT
This rule is repealed as proposed.

26.4,821 ALTERNATE RECLAMATION: SUBMISSION OF PLAN
This rule is adopted as proposed.

26.4,822 ALTERNATE RECLAMATION: PUBLIC NOTICE OF PLAN
This rule Is repealed as proposed,

26.4.823 ALTERNATE RECLAMATION: APPROVAL OF PLAN AND REVIEW
OF OPERATION
This rule is adopted as proposed.

26.4.824 ALTERNATE RECLAMATION: ALTERNATE POSTMINING LAND

USES
This rule is adopted as proposed.
26.4.825 ALTERNATE RECLAMATION: ALTERNATE REVEGETATION
Subsections (I) through (4) remain the same as the proposed
rule. :

£33 (5) If the department determines that the operator's
altermative alternate revegetation esperatien has not produced,
under viable agricultural practices, adequate crop or forage
produetien yields based on the production standards required in
paragraph-~{i section (3) and subsection £5k+k} (4) {c) of this
rule, or if the use of land for the production of crops or forage
is causing accelerated or unacceptable levels of soil erosion or
other deleterious effects as determined by the department, the
operator shall reclaim the land to the standards provided for in
seekion B2-4-233+43%.

4+ (6) Where cropland, special use pasture, or hayland is

roposed to be the alternate postmining land use em-lands-deverted

from—a-Fish-ané-wf&&kfie-premin&&g—}ané-aseL and the following is

required:

lil Wwhere Whemever appropriate for wildlife, IN ACCORDANCE
WITH 26,.4.312 AND J6.4.751, and crop management practices, the
fields shkaiti must be interspersed with trees, hedges, or fence rows
throweheut-tha-harvested-area to break up large blocks of
monoculture and to diversify habitat types for birds and other
animals,

(b) Wetlands shati must be preserved, restored, or created
consistent with 26.4.751 rather than drained or otherwise
permanently abolished.

+5)--Where-the-primary-tand-pse -8 -to-be-pesidential;-publie
sepyieey-or-industrial-tand user-primary-use-ltands--shatl-be
tnterspersed-with-greenbelts -treen-pecivnt-ae-food-and cover-for
birds-and-smatl-animalsyr-untess-sueh-greenbelts-are-inconsistent
with-the-approved-postmining-tand-wser (AUTH: Sec. 82-4-204, 205
MCA; IMP, Sec. 82=-4=-232 MCA.)
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26,4.831 AUGER MINING: GENERAL REQUIREMENTS
This rule is adopted as proposed.

26,4.832 AUGER MINING: SPECIFIC PERFORMANCE STANDARDS
This rule is adopted as proposed,

26.4.833 AUGER MINING: REQUIREMENTS FOR PERMIT
This rule 1s adopted as proposed.

26.4.834 REMINING: APPLICABILITY
This rule and rules 26.4.835, 26,4.836, and 26.,4.837
apply only to operations which process coal mine waste materials
resulting from "previously mined areas" as that term is defined ir
26.4.301, (AUTH: Sec. 82-4-204, 205 MCA; AUTH Extension, Sec. 4,
Ch. 70, L. 1987, Eff., 10/1/87; IMP, Sec. 82-4- MCA,

26.4.835 REMINING: APPLICABILITY AND OPERATING REQUIREMENTS
This rule Is adopted as proposed,

26,4.836 REMINING: ELIGIRILITY FOR ABANDONED MINE LAND
STATUS
This rule is adopted as proposed.

26.4.837 REMINING: BONDING
This rule 1s adopted as proposed.

26.4.901 GENERAL APPLICATION AND REVIEW REQUIREMENTS
This rule is adopted as proposed.

26,4.902 APPLICATION REQUIREMENTS FOR IN—-SFPY IN SITU COAL
PROCESSING OPERATIONS
This rule is adopted as proposed.

26.4.903 GENERAL PERFORMANCE STANDARDS
This rule 1s adopted as proposed,.

26,4.904 1IN SITU COAL PROCESSING OPERATION PERFORMANCE
STANDARDS
This rule is adopted as proposed.

26.4,907 IN SITU URANIUM PROCESSING OPERATION PERFORMANCE
STANDARDS
This rule is adopted as proposed.

26.4.911 SUBSIDENCE CONTROL
This rule is adopted as proposed.

26,4.912 BUFFER ZONES
This rule is adopted as proposed.

26,4.1001 APPLICATION REQUIREMENTS
This rule 1z adopted as proposed.

26,4.1002 INFORMATION AND MONTHLY REPORTS
This rule is adopted as proposed.
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26.4.1003 RENEWAL OF PERMITS
This rule Is adopted as proposed.

26.4.1004 ENVIRONMENTAL MONITORING
This rule is adopted as proposed.

26.4,1005 DRILL HOLES
This rule 1s adopted as proposed.

26.4,.1006 ROADS
This rule is adopted as proposed.

26.4.1007 POPSOILENG SALVAGE, STORAGE AND REDISTRIBUTION
This rule 1s adopted as proposed.

26.4.1008 REVEGETATION
This rule Is adopted as proposed.

26.4.1009 DIVERSIONS
This rule 1s adopted as proposed.

26.4.1010 REMOVAL OF EQUIPMENT
This rule 1s adopted as proposed.

26.4.1011 HYDROLOGIC BALANCE
This rule is adopted as proposed.

26,4.1012 TOXIC~ OR ACID-FORMING MATERIALS
This rule 1s adopted as proposed.

26.4,1013 DRILLING
This rule is adopted as proposed.

26.4.1014 TEST PITS: APPLICATION REQUIREMENTS, REVIEW
PROCEDURES, BONDIEG, AND ADDITIONAJ, PERFORMANCE STANDARDS
This rule is adopted as proposed,

26.4.1015 TEST PITS: PUBLIC NOTICE OPPORTUNITY TO COMMENT,
AND DECISION
This rule is repealed as proposed.

26.4.1016 BOND REQUIREMENTS FOR DRILLING OPERATIONS
This rule 1s adopted as proposed.

26.4.1017 BOND RELEASE PROCEDURES FOR DRILLING OPERATIONS
This rule is adopted as proposed. (AUTH: Sec, 82-4-204, 205 MCA;
AUTH Extension, Sec. 2, Chap. 288, L. 1985, Eff. 10/1/85; IMP, Sec.
B2-4-226, 232, 235, MCA.) —

26.4.1101 BONDING: DEFINITIONS
This rule 1s adopted as proposed.

26.4.1102 BONDING: DETERMINATION OF BOND AMOUNT
This rule 1s adopted as proposed.
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26.4.1103 BONDING: PERIOD OF BRABILEPY¥ RESPONSIBILITY FOR
ALTERNATE REVEGETATION
This rule 1s adopted as proposed.

26.4.1104 BONDING: ADJUSTMENT OF AMOUNT OF BOND

This rule 1s adopted as proposed, (AUTH: Sec. 82-4-204, 20
MCA; AUTH Extension, Sec. 2, Chap. 288, L. 1985, Eff. 10/1/85; IM:
Sec. B2-4-223, 232, 235 MCA.) -

26.4.1105 RBONDING: FORM OF BOND
This rule is adopted as proposed.

26,4.1106 BONDING: TERMS AND CONDITIONS OF BOND
This rule is adopted as proposed,

26.4.1107 BONDING: INCAPACITY OF SURETY
This rule is adopted as proposed.

26.4.1108 BONDING: CERTIFICATES OF DEPOSIT
This rule is adopted as proposed,

26.4,1109 BONDING: LETTERS OF CREDIT
This rule is adopted as proposed.

26.4.1110 BONDING: REPLACEMENT OF BOND
This rule is adopted as proposed.

26.4.1111 BONDING: BOND RELFASE APPLICATION CONTENTS

This rule is adopted as proposed. (AUTH: Sec. B2-4=204, 20
MCA; AUTH Extension, Sec. 2, Chap. 288, L. 1985, Eff, 10/1/85; IMI
Sec, 82-4-223, 232, 235 MCA.) -

26.4,1112 BONDING: ADVERTISEMENT OF RELEASE APPLICATIONS A!
RECEIPT OF OBJECTIONS

This rule 1s adopted as proposed. (AUTH: Sec. 82-4-204, 20°
MCA; AUTH Extension, Sec. 2, Chap. 288, L. 1985, Eff. 10/1/85; mwm
sec., 82-4-223, 232, 235 MCA.)

26,4.1113 BONDING: INSPECTION OF SITE AND PUBLIC HEARING OR
INFORMAL CONFERENCE

This rule 18 adopted as proposed. (AUTH: Sec. 82-4-204, 20
MCA; AUTH Extension, Sec. 2, Chap. 288, L, 1985, Eff. 10/1/85; M}
Sec. 82-4-223, 232, 235 MCA,)

26.4.1114 BONDING: DEPARTMENTAL REVIEW AND DECISION ON BOND
RELEASE APPLICATION

This rule 1s adopted as proposed. (AUTH: Sec, 82-4-204, 20
MCA; AUTH Extension, Sec. 2, Chap. 288, L7 1985, Eff, 10/1/8%; Ml
Sec. B2-4-223, 232, 235 MCA.)

26.4.1115 BONDING: PUBEEIE€ HEARING ON BOND RELEASE DECISION

This rule is adopted as proposed. (AUTH: Sec. 82-4-204, 20
MCA; AUTH Extension, Sec. 2, Chap. 288, L. 1985, Eff. 10/1/85; ™!
sec, B2-4-223, 232, 235 MCA.) ’
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26.4,1116 BONDING: CRITFRIA AND SCHEDULE FOR RELEASE QF BOND

Subsections (1) through (7) (b} ({11} remain the same as the
proposed rule,

(iv) the-provisiens-of-a-plan-approved-py-the-department-for
the—_sound - fnture -management —o £ ~any -peEmanent -tnpoundment -by -the
permitteoe —or-landowner-have -been-implemented -to-the -satisfaction-of
the -department;-and noxious weeds are controlled; AND

{v)--the-reastablishment <o f-assential-hydrelogic-funcrions—
and-ayrientenral-productivity ~on-altuvial -valley-tloors-has-been
aekieveds

fvi¥ (v) with respect to prime farmlands, production has been
returned to the level required by 26.4.815.

{c) rReclamation phase 111 shaff-be is deemed to have been
completed when: the-permittes-has-sueccssfully-completed-akk-strip
or-prderground -mining -operations -in-aecordanee -with -the —approved
recltamation-plan;-inekuding -the-implementation-of-any -altternative-
tamnd -wae-prar-approved —pursuant -to-Rulkes -26:-4-821 -throngh-26:-4:-825
and —ackinved-compltiance with-the ~-requirementsy —of-—the-aet;-the-rultes
adepred -pursuant ~thepeto; -the -permit - ~and -the -applicable -kiabiiity
period-under—the -aet-and -rules -adopted -pursuant -rheretor

(i) the applicable responsibility period (which commences
with the completion of any reclamation treatments as defined in
26.4.725) has expired and the revegetation criteria iln 26.4.711,
26.4.719, 26.4.724, 26.4.726 through 26.4.7335, 26.4.815 and
26.4.825 are met;

{11} a stable landscape has been established;

{ii1) the Tands are not contributing suspended solids to
stream flow or runoff outside the permit area in excess of the
requirements of the Act, 26.4.633, or the permit; and

{iv) the provisions of a plan approved by the department for
the sound future management of any permanent impoundment by the
permittee or landowner have been implemented to the satisfaction of
the department, AND

(d)  Reclamation phase IV is deemed to have been completed
when:

(i) all lands within a DISCRETE drainage basin have been
reclaimed in accordance with the phase I, TI, and TII require-
ments;

ii) fish and wildlife anmd-emei» habitats and related
environmental values have been restored, reclaimed, or
protected 1in accordance with the Act, the rules, and the approved

ermit;

{iii) with respect to the hydrologic balance, disturbance
has been minimized and OFFSITE material damage has been prevented
in accordance with the Act, the rules, and the approved permit;

(iv) alternative water sources to replace water supplies
that have been adversely affected by mining and reclamation
operations have been developed and are functional in accordance
with the Act, the rules, and the approved permit;

{(v] fthe reestablishment of essential hydrologic functions
and agricultural productivity on alluvial valley floors has been
achieved; and

vi Implementation of any alternate land use plan approved
pursuant to 26.4.827-26.4.825 has been successfully achieved; and
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(vii) all other reclamation requirements of the Act, rules,

and the permit

have been met., (AUTH: Sec. 82-4-204, 205 MCA; AU

Extension, Sec.

Z, Chap. 288, L. 1985, Eff. 10/1/85; IMP, Sec, B2
§-223,7232, 235 MCA.)

26.4.1117 BONDING: PROCEDURE FOR FORFEITURE
This rule is adopted as proposed.

26.4.1118 BONDING: EFFECT OF FORFEITURE
This rule iIs adopted as proposed.

26.4.1119 BONDING: CRITERIA FOR FORFEITURE
This rule is adopted as proposed.

26.4.1121

BONDING: BXEMPPRION-POR STATE AGENCIES AND

POLITICAL SUBDIVISIONS

This rule

26.4,1122

1s adopted as proposed.

NOTICE OF ACTION ON COLLATERAL BOND

This rule

26.4.1125

is adopted as proposed.

LIABILITY INSURANCE

This rule

26.4.1129

Is adopted as proposed.

ANNUAL REPORT

Subsections

rule,

(1) through (2) (f) remain the same as the proposs

(2) {g) an inspection map depicting all approved surface

features, AS REQUIRED BY THE DEPARTMENT,

in or assoclated with ths

permit area, reproduced at a scale applicable for field use;

Subsection (2) (h} through (3) remain the same as the propose:

rule.

26.4.1131

PROTECTION OF PARKS AND HISTORIC SITES

This rule

26.4.1132

is adopted as proposed.

AREAS UPON WHICH COAL MINING 1S PROHIBITED:

DEFINITIONS AND STANDARD FOR MEASUREMENT OF DISTANCES

This rule 1s adopted as proposed.

26.4.1133

AREAS UPON WHICH COAL MINING IS PROHIBITED:

PROCEDURES FOR DETERMINATION

This rule 1s adopted as proposed.

26.4.1134 ARFAS UPON WHICH COAL MINING IS PROHIBITED:

PERMISSION TO MINE NEAR PUBLIC ROAD

This rule 1s adopted as proposed.

26.4.1135 AREAS UPON WHICH COAL MINING IS PROHIBITED:

RELOCATION OR CLOSURE OF PUBLIC ROAD

This rule 1s adopted as proposed.

26.4.1136 AREAS UPON WHICH COAL MINING IS PROHIBITED: WAIVE!)
TO MINE NEAR DWELLING ;

This rule is adopted as proposed.
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26.4.1137 AREAS UPON WHICH COAL MINING IS PROHIBITED:
CONSULTATION WITH OTHER AGENCIES
This rule is adopted as proposed.

26.4.1141 DESIGNATION OF LANDS UNSUITABLE: DEFINITIONS
This rule is adopted as proposed.

26.4.1142 DESIGNATION OF LANDS UNSUITABLE: EXCHPREONS
EXEMPTIONS
This rule is adopted as proposed.

26.4.1143 DESIGNATION OF LANDS UNSUITABLE: BXPHOGRMEEGN
PROSPECTING ON DESIGNATED LANDS
This rule 1s adopted as proposed.

26.4.1144 DESIGNATION OF LANDS UNSUITABLE: PETITION FOR
DESIGNATION QR TERMINATION OF DESIGNATION
This rule is adopted as proposed,

26.4,1145 DESIGNATION OF LANDS UNSUITABLE: NOTICE AND
ACTION ON PETITION
This rule 1Is adopted as proposed.

26.4,1146 DESIGNATION OF LANDS UNSUITABLE: HEARINGS ON
PETITION
This rule is adopted as proposed.

26.4.1147 DESIGNATION OF LANDS UNSUITABLE: DECISION ON
PETITION
This rule is adopted as proposed.

26.4.1148 DESIGNATION OF LANDS UNSUITABLE: DATA BASE AND
INVENTORY SYSTEM
This rule 1is adopted as proposed.

26.4.1201 FREQUENCY OF INSPECTIONS
This rule 1s adopted as proposed.

26.4.1202 METHOD OF INSPECTIONS

(1) Inspections shali must occur without prior notice to
the permittee, except for necessary on-site meetings, be conducted
on an irregqular basis, and be scheduled to detect violations on
nights, weekends, and holidays. Inspectors shall collect evidence
of violations and promptly file with the department inspection
reports adequate to determine whether violations exist.

£2+ Alklb-regrading-must-be-appreved-by-the-departmepnt—£or
eemgLIEEee~w*bh-t&e—;ggrove&—Egstminrsi-sggggraghx-skah—béfore
rrppyeg -—or-obther—ti-tisge-ob—this-regr —surface -and -2
raplacement-aetrvibies —can-begin-on-affeckted-areans

1) The operator—shall-provide _the-department-with-as—built
CoOntOUr -Maps r—CreSS-SeSETOnS y-SraRade —profries ;s —and —other
materiats-as-apprepriate -—of-the-pegraded -avrers-and-shati-nrotify—the
department when-such-aress -—are-deemed -ready -by -the operater-for
resraded-surface-brilage-and-satrl-replacement:
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{bt The-department-shall-peview-the -written-information
regutred-in-subscetion-{al-above —ard -shail-perform-an-inspection—
the-zifected-regqraded -arex—within-30 days ot -notitication-by —Ehe
operators

3> (2) In addition to the requirements of 26.4.1201, the
department shall inspect revegetation as required b 26.4.720,

(AUTH: Sec. 82-4-205 MCA; IMP, Sec. BZ2-4-235, 237,

26.4,1203 AVAILABILITY OF INSPECTIQON REPORTS
This rule is adopted as proposed.

26.4.1204 INSPECTIONS IN RESPONSE TO CITIZEN COMPLAINTS
This rule is adopted as proposed.

26.4.1205 INSPECTIONS IN RESPONSE TO NOTIFICATION BY THE
ORRICE-OR-SUREARCE-MENING FEDERAL COAL REGULATORY AUTHORITY
This rule 1s adopted as proposed.

26.4.1206 NOTICES, ORDERS OF ABATEMENT AND CESSATION ORDERS:
ISSUANCE AND SERVICE

Subsections (1) through (5) (¢) remain the same as the proposs
rule.

(d) Whenever any of the conditions in subsection (5} (b)
above exist, the permittee may request extension of the abatement
period beyond 90 days. The department may not grant an extension
for more time than 1s necessary for abatement. The permittee has
the burden of establishing by clear and convincing proof that he
entitled to an extension. In determining whether or not to grant
an _abatement period exceeding 90 days, the department may conslide:
any relevant written or oral information from the permittee or an
other source. The department shall promptly and fully document i
the file its reasong for granting or denying the request, The
department’s decision on an application for extension beyond 90
days is subject to _hearing if a hearing Is requested by a person
with an interest that is or may be adversely affected; SUCH A
REQUEST MUST BE SUBMITTED in writing within 30 days of notice of
the department's decision on the application. The hearing must be
a contested case hearing.

(e) An extension granted under this paragraph must not
exceed 90 days in Tength. Where the condition or circumstance
which prevented abatement within 90 days exists at the expiration
of any such extension, the permittee may request a further
extension.

16+ Bach-neotiee-of-violation-and-stakement-of-proposed
enaley-must-tnelude -z-review-for paebern—of-violakrens— (AUTH:
Sec. -4-204, 205 MCA; IMP, Sec.

26.4.1207 NOTICES OF NONCOMPLIANCE AND CESSATION ORDERS:
INFORMAL HEARINGS
This rule is adopted as proposed.

26.4.1208 NOTICES OF NONCOMPLIANCE AND CESSATION ORDERS:
EFFECT OF INABILITY TO COMPLY
This rule is adopted as proposed.
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26.4,1209 NOTICES OF NONCOMPLIANCE AND CESSATION ORDERS:
CONTINUATION OF HEALTH AND SAFETY RELATED ACTIVITIES
This rule 1s adopted as proposed.

26.4.,1210 CESSATION ORDERS: ADDITIONAL AFFIRMATIVE
OBLIGATIONS
This rule is adopted as proposed.

26.4.1212 POINT SYSTEM FOR CIVIL PENALTIES AND WAIVERS+

Susections (1) through (3) remailn the same as the proposed
rule.

{4) If an administrative order issued after hearing
increases the amount of penalty due, the person to whom the order
is issued shall pay the difference within 15 days of receipt of the
order., IF THE ADMINISTRATIVE ORDER DECREASES OR ELIMINATES THE
PENALTY DUE, THE DEPARTMENT SHALL REFUND WITHIN 30 DAYS.

Subsection (5) remains the same as the proposed rule.

26.4.1213 SUSPENSION AND REVOCATION OF PERMITS: DETER-
MINATION OF PATTERN OF VIOLATIONS

{1} In implementing section 82-4-251(3), the department:

%} (a) may determine that a pattern of violations exists or
has existed, based on two or more inspections of the permit area
within any 12-month period, after considering the circumstances,
which circumstances shall include:

ta+ (i) the number of violations, cited on more than one
occasion, Of the same eof or related reguirements of the aAct, ~this
the rules adopted pursuant thereto, or the permit;

(b) through (c) Remains the same:, EXCEPT RENUMBERED (ii)
AND (iii);

(iv) the number of violations caused by unwarranted

failure of the permittee to comply or willfully caused by the

ermittee; and
f2¥ (b) shall determine that a pattern of violations exists if
it finds that there were violations of the same or related

requirements during # three or more inspections of the permit area
within any 12-month period.

(2) WHENEVER A PERMITTEE FAILS TO ABATE A VIOLATION
CONTAINED IN A NOTICE OF NONCOMPLIANCE OR CESSATION ORDER WITHIN
THE ABATEMENT PERIOD SET IN THE NOTICE OR ORDER OR AS SURSEQUENTLY
EXTENDEDz THE DEPARTMENT SHAILI, REVIEW THE PERMITTEE'S HISTORY OF
VIOLATIONS TO DETERMINE WHETHER A PATTERN OF VIOLATIONS EXISTS,

~ (3} If the department determines that a pattern exists, it
shall issue an order to show cause why the permit should not be
suspended or revoked. (AUTH: Sec. 87-4-204, 205 MCA; IMP, Sec.
82-4=751 MCA.) -

26.4.1214 SUSPENSION AND REVOCATION OF PERMITS: PUBLIC
NOTICE OF SHOW CAUSE ORDFR
This rule i1s adopted as proposed.

26.4.1215 SUSPENSION AND REVOCATION OF PERMITS: SERVICE
OF PROCESS
This rule is adopted as proposed.
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26.4.122]1 SMALL MINBR OPERATOR ASSISTANCE

PROGRAM: PROGRAM

SERVICES
This rule is adopted as proposed.

26.4.1222 SMALL MENBR OPERATOR ASSISTANCE

PROGRAM:

ELIGIBILITY FOR ASSISTANCE
This rule is adopted as proposed.

26.4.1223 SMALL MENBR OPERATOR ASSISTANCE

PROGRAM: FILING F

ASSISTANCE
This rule is adopted as proposed.

26.4.1224 SMALL MINBR OPERATOR ASSISTANCE

PROGRAM:

APPLICATION APPROVAL AND NOTICE
This rule 1s adopted as proposed.

26.4.1225 SMALL MEINER OPERATOR ASSISTANCE

PROGRAM: DATA

REQUIREMENTS
This rule is adopted as proposed.

26.4.1226 SMALL MENBER OPERATOR ASSISTANCE

PROGRAM: QUALI-

FICATION OF LABORATORIES
This rule is adopted as proposed.

26.4.1227 SMALL MEINBR OPERATOR ASSISTANCE

PROGRAM: ASSIS-

TANCE FUNDING
This rule is adopted as proposed.

26.4.1228 SMALL MINBR OPERATOR ASSISTANCE

PROGRAM: APPLICAN

LIABILITY
This rule is adopted as proposed.

26.4.1231 ABANDONED MINE LAND RECLAMATION: DEFINITIONS
This rule is adopted as proposed.

26.4,1232 ABANDONED MINE LAND RECLAMATION: FUND

This rule 1s adopted as proposed.

26.4.1234 ABANDONED MINE LAND RECLAMATION: RECLAMATION

OBJECTIVES AND PRIQRITIES
This rule is adopted as proposed.
26.4.1235 ABANDONED MINE LAND RECLAMATION: RECLAMATION

PROQJECT EVALUATION
This rule 1s adopted as proposed.

26.4.1236 ABANDONED MINE LAND RECLAMATION:

CONSENT TO ENTER

LANDS
This rule is adopted as proposed.

26.4.1237 ABANDONED MINE LAND RECLAMATION:

LAND ELIGIBLE

FOR ACQUISITION
This rule is adopted as proposed.
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26.4,1238 ABANDONED MINE LAND RECLAMATION: PROCEDURES FOR
ACQUISITION
This rule is adopted as proposed.

26.4.1239 ABANDONED MINFE LAND RECLAMATION: ACCEPTANCE OF
GIFTS OF LAND
This rule is adopted as proposed.

26.4.1240 ABANDONED MINE LAND RECLAMATION: MANAGEMENT OF
ACQUIRED LANDS
This rule is adopted as proposed.

26.4.1241 ABANDONED MINE LAND RECLAMATION: DISPOSITION OF
RECLAIMED LANDS
This rule is adopted as proposed.

26.4.1242 ABANDONED MINE LAND RECLAMATION: RECLAMATION ON
PRIVATE LAND
This rule is adopted as proposed.

26.4.1246 RESTRICTIONS ON EMPLOYEE FINANCIAL INTERESTS:
RESPONSIBILITIES OF THE COMMISSIONER
This rule 1s adopted as proposed.

26.4.1247 RESTRICTIONS ON EMPLOYEE FINANCIAL INTERESTS:
RESPONSTBILITIES OF EMPLOYEES
This rule is adopted as proposed.

26.4.1248 RESTRICTIONS ON EMPLOYEE FINANCIAL INTERESTS:
DEFINITIONS
This rule is adopted as proposed.

26,4.1249 RESTRICTIONS ON EMPLOYEE FINANCIAL INTERESTS:
FILING OF STATEMENT
This rule 1s adopted as proposed.

26.4.1250 RESTRICTIONS ON EMPLOYEE FINANCIAL INTERESTS:
CONTENTS OF STATEMENT

{I) EBach employee who performs any function or duty under
the Act shall report all information required on the statement of
employment and financial interests of the employee, his or her
spouse, minor children, or other relatives who are full-time
residents of the employee's home., The report shkail must be on OSM
Foem-785—1 OSM FORM 705-1 the-form-eurrently-in-use-py-the-federat
coal-reduiatopry —anthortty r~+f —that-form-meebs -the -peaurrementy-of
thin-pule.

2} through (4) (b) Remains the same as the proposed rule.

26.4.1251 RESTRICTIONS ON FMPLOYEF FINANCIAL INTERESTS:
EFFECT OF FAILURE TQ FILE STATEMENT
This rule is adopted as proposed.

26.4.1252 RESTRICTIONS ON EMPLOYEE FINANCIAYL INTERESTS:
GIFTS AND GRATUITIES
This rule 1is adopted as proposed.
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26.4,1253 RESTRICTIONS ON EMPLOYEF FINANCIAL INTERESTS:
RESOLUTION OF PROHIBITED INTERESTS OF EMPLOYEES
This rule 1s adopted as proposed.

26,.,4.1254 RESTRICTIONS ON EMPLOYEE FINANCIAL INTERESTS:
RESOLUTION OF PROHIBITED FINANCIAL INTERESTS OF THE COMMISSTONER
This rule is adopted as proposed.

26.4.1260 REQUIREMENTS FOR THE CONDUCT OF BLASTING OPERATIO!

This rule is adopted as proposed. (AUTH: Sec., 82-4-2041(4],
82-4-205(7), and 82-4-231(10) (e) MCA; IMP, Sec. 82-4=231(3) (e)
MCA.)

26.4.1261 CERTIFICATION OF BLASTERS

This rule is adopted as proposed. (AUTH: Sec. 82-4-204(4),
82-4-205{7), and 82-4-231(10) (e) MCA; IMP, Sec. 82-4-231(10) (e)
MCA.)

26,4.1262 BLASTER TRAINING COURSES
This rule 1s adopted as proposed. (AUTH: Sec. 82-4-204(4),

82-4~205(7), and 82-4-231(10) (e) MCA; IMP, Sec. 82-4-2311(10) (e)
MCA.)

26.4.1263 SUSPENSION OR REVOCATION OF BLASTER CERTIFICATION
This rule is adopted as proposed. (AUTH: Sec. 82-4-204(4),

82-4-205(7), and 82-4-231(10) (r) MCA; IMP, Sec. 82-4-231(10) (e)
MCA.)

26,4.1301A MODIFICATION OF EXISTING PERMITS: ISSUANCE OF
REVISIONS AND PERMITS (1) By Jthe date that is 2 years after the
effective date of this rule] each operator and each test pit
prospector shall submit to the department:

fa) an index to the existing permit cross-referencing each
section of the permit to sub-chapters 3 through 12, as they read
[the day before the effective date of this rule]l and as they read
on [the effective date of this rulel;

(b) a modified table of ‘contents for the existing permit;

(c) maps showing each portion of the permit area on which
each of the following had been completed as of 11:59 p.m. on [the
day before the effective date of this rulel:

(i} removal of overburden only;

(ii) removal of overburden and coal only;

(iii}) removal of overburden and coal and backfilling and
grading only;

(iv) removal of overburden and coal, backfilling and gradinc
and soiling only; and

{v) removal of overburden and c¢oal, backfilling and grading,
soiling and seeding and planting;

(d) an application for all permit revisions necessary to
bring the permit and operations conducted thereunder into
compliance with [this rule) and Rules I through XII.

(2) A permit revision application submitted solely for
purposes of subsection (1) (d) above is a minor revision for
purposes of sub-chapter 4. The department shall issue written
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findings granting or denying the application within 5 months of
its receipt.

(3) No permittee may continue to mine under an operating
permit after [the date that is 30 months after the effective date
of this rule] unless the permit has been revised to comply with
sub~chapters 3 through 12, as amended [effective date of this
rule].

(4) BAs of the date that a permit is revised to comply with
sub-chapters 3 through 12, as amended on [the effective date of
this rule], the permittee shall conduct all operations in
compliance with the permit and sub-chapters 3 through 12, as
amended, except that:

(a} any area in which backfilling and grading operations had
been completed on [the day before the effective date of this rule]
is subject to the backfilling and grading requirements as they read
on that date;

(b)  any area in which soiling operationg had been completed
on [the day before the effective date of this rule] is subject to
the soiling requirements as they read on that date; and

{c) any area for which the final minimum period of
responsibility for establishing vegetation, as provided in AFRM
26.4.725(1), had commenced on or before [the day before the
effective date of this rule] is subject to the seeding and planting
and related requirements as they read on that date,

(5) Each new permit and each amendment to an existing permit
APPLIED FOR AND issued ON QR after [the-day-befere the effective
date of this rule] must be in compliance with sub-chapters 3
through 12 as they read on [the effective date of this rulel.
(AUTH: Sec. 82-4-205 MCA; AUTH Extension, Sec. 4, Ch. 70, L. 1987,
Eff. 10/1/87: AUTH Extension, Sec. 2, Chap. 288, L, 1985, Eff.
10/1/85; AUTH Extension, Sec. 2, Ch, 289, L, 1985, Eff., 10/1/85;
IMP, Sec. 82-4-221, 222 MCA.)

26.4.1302 NONCONFORMING STRUCTURE
This rule 1s adopted as proposed.

26.4.1303 RULES APPLICABLE TO COAL OPERATIONS ONLY
This rule 1s adopted as proposed.

26.4.1309 LITIGATION EXPENSES: CONTENTS OF PETITION AND
ANSWER
This rule is adopted as proposed.

3. At the hearing and during the comment period, the
Department and Board received written, oral, or both written and
oral comments from the following persons: Bruce Nelson, Dave
Simpson, Jim Mockler, Fran Amendola, Michele Mitchell, Bill
Harbrecht, Lanny Icenogle, David M. Murja, Ed Bartlett, Sam Scott,
and Bob Carroll.

A summary of the comments received and the responses to those
comments are as follows:
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COMMENTS AND RESPONSES

Miscellaneous changes to the rules have been made to
correct tvpographical errors, citations and grammar. Addition-
ally, the word "probable" was added in front of "hydrologic
conseguences" in the definitions. This change made it neces-
sary to adjust the listing in alphabetical order.

26.4.301 DEFINITIONS

COMMENT: Unless the meaning of the following terms used
within the Montana rules is made explicit by adding substantive
rule language, Montana needs to define the teérms in a manner no
less effective than the Federal rules: gravity discharge,
permittee, and support facility.

RESPONSE: The Department will not consider adding these
terms at this time, because this would involve substantive
changes., Such changes should be considered under a new rule
making exercise. These terms will be interpreted by this agen-
cy consistent with federal definitions.

(20) COMMENT: The use of the term structure allows for
use of sediment controls other than ponds and is$ consistent
with 26.4.633. Change "best technology currently available" to
read: . . . scheduling of activities and design of sedimenta-
tion structures. ponds-in-aeecordanes-with-26-4:639-and—
2ord-Gé2s

RESPONSE: Changes to (20) cannot be considered at this
point in the revision process because no changes had been
proposed by the Department previously. However, the definition
already allows for sediment controls other than ponds with the
phrase ", . . includes, but is not limited to, . . .".

(27} COMMENT: The suggested language clarifies the
intent of rules related to this definition which are to prevent
contamipnation that will result in soil being incapable of
supporting the vegetation necessary to achieve the approved
post-mining land use. Change "contamipnation" to read: . . .
or impairs its properties to support plant-establishmeme-and—
greweh the approved post-mining land use,

RFESPONSE: In terms of contamination of soil materials,
the primary concern is with handling goils or other materials
in a manner which will minimize any adverse impact on soil
guality in order to promote "plant establishment and growth”.
While post-mining land use is of ultimate concern, the
immediate focus of attention must be plants.

With respect to the definition the comment is rejected
because the Department has elected not to adopt the definition,
but to interpret the term as policy. However, the use of this
term in 26.4.701(1) and (4) has been modified to protect
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against the possibility that it would be used in an unduly
restrictive or unrealistic manner.

{31) COMMENT: The proposed definition of anticipated
mining is less effective than the Federal definition because it
does not include a statement that the period of consideration
igs the entire projected lives of operations through bond
release. To be no less effective, Montana must amend its rule
to include this statement in their definition.

RESPONSE: The Department believes that the existing
lanquage includes the entire projected lives of all operations
through and beyond bond release and is, therefore, more strin-
gent than Federal requirements. For example - hydrologic
impacts, particularly to groundwater quality, may persist well
beyond bond release periods which implies that these still need
to be considered in the cumulative impact analyses of existing
or proposed mines.

(33) COMMENT: The process of handling soil for reclama-
tion purpoges will cause an affect on the physical properties
of soil particularly when heavy equipment is used. This
affect, however, is temporary and does not result in permanent
damage to the soil so that it is impossible for vegetation to
become estahlished, The true measure of soil degradation
should be whether or not it is capable of supporting the post-
mining land use. Change "degradation” to read: . . . and
other relevant physical properties as-a-pesult-of-compaetion-by
heavy -equipment r-intredecing other-materials -to -or -mixtng-them
with-sotir-or-other-freters: so it cannot support the approved
post-mine land use.

RESPONSE: 1In terms of soil degradation, the major concern
involves the reduction in quality of the soil resource prior to
or during salvage and following soil lay down. The degradation
of the soil's physical properties may have a detrimental effect
on the establishment of vegetation as a result of excessive
compaction or introduction/mixing of materials which inhibit
plant growth. Soil degradation in any form must be minimized,
regardless of post-mining land use. The Department has elected
not to adopt this definition, but to interpret the term as
policy. However, the use of this term in 26.4.701(1) has been
revised to protect against the possibility that it would be
used in an unduly restrictive or unrealistic manner.

(40) COMMENT: The proposed changeg c¢larify the functions
of alluvial valley floors and more clearly emphasize the need
for delineation between significant and insignificant effect of
AVF functions, with respect to water quality and agricultural
production beyond dry land farming. Change "essential hydro-
logic functions” to read . . . (a) The function »elte of the
valley floor . . . (b) The function »e}e of the alluvial valley
floor in storing . . . (c) (IY The function meke of the alluvial
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valley floor in regulating the natural flow of surface water
results from the ehapaeteristie valley geomorphic characteris-
tics and physical confiquration of the channel flood plain and
adjacent Tow terraces. (ii) The function m»ete of the alluvial
valley floor in regulating , ., . (d) The function m»ete of the
alluvial valley floor in making water usefully available for
agricultural activities results from the existence of flood
plains and terraces where surface and ground water can be
provided in sufficient quantities and gualitx to support the
economically significant growth of agriculturally useful
plants, to a degree which is notably more productive or more
agriculturally useful when compared to dry land areas. frem-the
Inclusive are the presence of earth materials suitable for the
growth of agriculturally useful plants, £mem the temporal and
physical distribution of water of sufficient quantity and qual-
ity maling-it accessible to plants throughout . . .

RESPONSE: The definition of 'essential hydrolegic func-
tions' is not clarified when part of the phrase being defined
(e.g. function) is used as part of the definition. The Depart=-
ment agrees that the additional proposed language for (40) (c)
(i) addresses the geomorphic aspects more clearly, and has made
the change. Changes to (40) (a), (b) and (d) are not being made
at this point in the revision process because no changes had
been proposed by the Department previously. Additicnally, the
proposed language is less effective than both State and Federd#l
language.

(49) COMMENT: By deleting the final two sentences which
provide some description of the structure, adding a seemingly
all inclusive term like "natural drainage" and retaining
confounding language like "measured at the steepest point", the
Department is apparently redefining "head-of-hollow-fill" as
placing materjal other than coal processing waste and organic
material virtually anywhere natural drainage occurs. The
proposed definition is so ambiguous that it could be interpret-
ed to include fills on side hills as well as fills which cross
hollows from side-to-side. Even without this expansive redefi-
nition, the prohibition of head-of-hollow fills stated in Rule
26.4.520(14) presents an obstacle to coal and uranium mine
development in mountainous areas where sufficient areas of
level ground are seldom available., This prohibition is
inconsistent with the Federal rule which only mandates special
drainage considerations, Moreover, Montana's own hard rock
rules have no comparable prohibition.

If such a prohibition must remain, the definition of head-
of-hollow=fill must specifically outline the objectionable
characteristics inherent to hollows or drainages which the
Department has determined design features cannot adegquately
mitigate; give some definition of how the steepest point is to
be measured; define the design characteristics of the prohibi-
ted fill structure and its orientation in the hollow; and
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provide guidance concerning the size and significance of drain-
ages which must not be utilized.

RESPONSE: Head-of-hollow fills and contour mining have
never been allowed in Montana. This will not change. Montana
never intended to allow such features, The addition of the
words, "drainage" and "naturally occurring drainage,” does not
significantly alter the definition. Thus, these terms will
remain, There is no mandate for the State of Montana to be
consistent with the Federal Government regarding this rule,
only to be as effective.

The Department cannot make substantive changes of the kind
being suggested at this time under this rule making. This
would have to be the subject of a future rule making exercise.

{87) COMMENT: The proposed language clarifies the role
of the probable cumulative impacts as those impacts due to
cumulative effects of more than one mining operation. Change
"probable cumulative impacts” to read: . . . direct and
indirect effect of a mining and reclamation operation and
adjacent mining and reclamation operations on the hydrologic
balance.

RESPONSE: The revised definition uses the plural, oper-—
ations, to clarify that the impacts of more than one mining
operation are to be considered. The comment is rejected.

(96) COMMENT: Change "Recurrence Interval" to read: . .
- means the interval of time in which a precipitation event or
runoff event are expected to occur once on the average. The
proposed language is to clarify that runoff events have magni-
tudes and recurrence intervals also. This is necessary in
order to assess the magnitude of a snowmelt runoff event, as
opposed to precipitation events alone.

RESPONSE: The most recent revision reflects your sugges-
tion that a generic definition be used.

(110) COMMENT: The term reflects the need for adequate
water quality for plant utilizatiom. Change "subirrigation" to
read: . . . where water is available and suitable for use by
vegetation.

RESPONSE: The definition of alluvial valley floors in
82-4-203, MCA, requires that "water availability is sufficient
for subirrigation." The word sufficient means the water must
be adequate for the purpese; to incorporate this concept into
the definition of subirrigation although not needed serves to
clarify the concept of subirrigation in the context in which it
is being defined for use in 82-4-203, MCA, and relevant rules.
The change is made.
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(131) COMMENT: The redefinition of the term "waste"™ now
appears to include all non-marketed earth materials generated
during mining, i.e. topsoil, overburden, parting, coal clean-
ing, etc. &nd all mineral processing wastes, i.e. coal refuse,
uranium tailings, ete, 1If this is the case, Rule 26.4.505(4)
would prohibit reclamation and the use of any material gener-
ated during the course of mining in the construction of an
impoundment. Fither a redefinition of waste or the elimination
of 26.4.505(4) is clearly required. However, the most desira-
ble choice is to change 26.4.505 while also modifying the
proposed definition.

RESPONSE: The definition of "waste" has been revised to
make it clear that topsoil, soil, overburden and spoil are not
considered as "waste” materials and to clarify the kinds of
materials that are to be defined as "waste”. Also please note
that topsoil, soil, overburden and spoils are defined elsewhere
in the Act or rules.

26.4.303 LFGAL, FINANCIAL, COMPLIANCF, AND RELATED INFOR-
MATION

(14) COMMENT: The Department has proposed to let this
rule remain unchanged. Clearly this rule should also apply to
all proposed mining operations not just strip mining.

RESPONSE: The word "strip" has been deleted from this
rule.,

(15) (a) (i), (ii)} and (iii) COMMENT: The commentor
suggests that the languaqe should be changed to "Right-of-
entry information”, which is the same as the Federal section
778.15. Add Section 77R.15(a). The added sectinn will further
clarify the intent of the section which is not to preclude the
mining of severed minerals when the surface owner refused to
give permission to mine. This was stated in the Supreme Court
decision of last year.

RESPONSF: Under the State rule format, rule subsections
do not contain titles, Therefore, {15)({a) cannot be given the
suagested title. The languaae of 30 C,F.R. 778.15(a) is
already contained in 303(14).

(15) (a){i), (ii) and (iii)} COMMENT: Use of the terms
"mining method proposed by the applicant" and "the proposed
mining method" extends the revised Montana rule far beyond the
intended scope of the Federal regulation which attempts to only
make a distinction between surface mining methods. With this
particular choice of language, the Department has further com-
plicated the problem which it was attempting to solve. This
section is simply not applicable to underground mining unless
there are associated surface mining operations; therefore, any
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revised rule should recognize this distinction as does the
Federal rule.

RESPONSE: The rule has been amended to apply only to
stripmining methods.

26.4.304 BASELINE INFORMATION: ENVIRONMENTAL RESQURCES

(5) COMMENTS: Add a sentence clearly stating that the
information omn the cumulative impact area must be provided by
the requlatory authority. It is not the operator's responsi-
bility to provide this information. This is consistent with
the Act. )

RESPONSF: Section 82-4-222(m), MCA, statesg that the
appropriate Federal or State agencyv will supply infermation on
the general area for the purpose nof assessing cumulative
hydrologic impacts. The agencies will supply hydrologic infor-
mation contained in the public record about conditions
surrounding the proposed mine site. The applicant must gather
required baseline information specific to the proposed mine
site. The comment is rejected.

{9) (a) COMMENT: Delineating community types based on two
or more dominant species is difficult. Determining which have
the greatest functional influence on the tvpe may be impossible
and may change relative to climatic variations. Other methods,
such as basing comrunities on soil types and/or range sites may
be appropriate and should be allowed. Change (9) (a) to read:

. . . which delineates community types based on two or more
dominant species which by their structure, number, or coverage,
have the greatest function infiuence on the type. Other meth-~
ods for delineating community types may be used with prior
approval by the Department.

RESPONSE: The Department agrees with the proposed change,
and has included this language.

(10) )  COMMENT: It is important to note which species
use the propogsed permit areas, however, it is extremely
difficult to provide population densities for small mammals,
birds, and reptiles. In addition, the usefulness of this
information is questionable for all but locally important,
threatened, or endangered species. This rule change also
tracks with proposed Federal rules to change the intensity of
wildlife survey work. Change to read: Population density

estimates of locallx imgortant eseh species on the threatened

and endangered gpecies list, insofar as practicable; . . . .
RESPONSE: Population density estimates are necessary to

provide a basis for evaluating the impact of mining on all

species, not just those which are on the threatened and endan-
gered species list.
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26.4.305 MAPS

(u) COMMENT: Other methods for delineating grids are
currently being used and should to be allowed for continued
consistency. Coal companies use coordinates based on the
Montana Principal Meridian, and all surveys to date have
utilized this system. A change would therefore be very time
consuming and costly. Delete the proposed insert: . . . bamed
upoRr ~the -one ~rhowsand -meter tniversal -transverse -merestor
SyStems

RESPONSE: The requirement to include universal transverse
mercator (UTM) system grid coordinates was included to provide
a standard reference system for all maps from all operators.
The coordinates are on all U.S.G.S. topographic maps. One
reason for this is to allow data from all mines to be incorpor-
ated by digitization into the Geographical Information System,
a computerized database being developed by State and Federal
agencies. This database will be extremely useful for many
purposes, including cumulative hydrologic impact assessments.
Operators may continue to include other grid coordinates in
addition to the UTM on maps if they desire to maintain
consistency with older maps. Industry's cooperation in this
standardization effort would be appreciated. The Department
has revised the language to indicate that the UTM system will
apply, as determined by the Department, to maps necessary to do
cumulative hydrologic impact assessments and alluvial valley
floor determinations.

26.4.308 OPERATIONS PLAN

(3) (b) COMMENT: The proposed rule is unnecessary. Rule
26.4.308(3) (a) requires a plan or description of measures that
the permit applicart will use for materials constituting a fire
hazard. Change (3) (b) to delete: A-deseription-cf-the-con-
brngeney—pk&nsAwhreh—have—bern—éeve}epeémbo—pree}u&e—susbarned
combustion -mareprials —conseituting —a-fire-hapards ., . .

RESPONSE: Parts (3)(a) and (3) (b} are not redundant,
because the former addresses disposal of combustible materials,
while the latter addresses measures to "preclude sustained
combustion"” of such materials in the event they start burning
{emphasis added). Language has been added, however, to clarify
that fires are to be extinguished.

26.4.310 BLASTING PLAN

(2) COMMENT: The Montana regulations for the blasting
plan are written somewhat differently than the Federal require-
ments but all the critical information required by the Federal
rule such as drilling patterns, delay periods, and decking is
included in the Montana rule. The State of Montana has added a
caveat to the rule that makes it unacceptable. Rule 26.4.310
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(2) allows for the requirements to be waived for underground
mining. The Act and the regulations do not make a distinction
between the surface blasting at underground mines and surface
blasting at surface mines. State Rule 26.4.310(2) must be
reworded to indicate that the requirements cannot be waived for
surface blasting at underground mines in order for the regula-
tion to be as stringent as SMCRA and no less effective than the
Federal regulations,

RESPONSE: The Department has made changes to clarify its
intentions c¢oncerning the OSMRE comment. The Department added
the proposed language to 26.4.310(2) because the present form
of this rule does not dictate any regulations for underground
mining operations. Please refer to 26.4.901 where an exception
is provided to this blasting requirement. The intention of
this proposed language is to provide the Department with the
flexibility to dictate to the operator when it will regulate
blasting for underground mining operations. Blasting will be
regulated at the surface, but at some point, the Department can
discontinue its monitoring due to the size and nature of the
patterns and the techniques used in an underground blasting
situation. Essentially any safety concerns would fall under
the MSHA regqgulations and would be regulated by a different
authority. The Department also reserves the right to resume
its authority upon encroachment of areas that may result in a
surface effect. Therefore, it is reasonable to grant the
Department the flexibility to discontinue or resume regulating
of the blasting operation on an as-needed basis. The language
has been modified to clarify these points.

26.4,311 AIR POLLUTION CONTROL PLAN

COMMENT: The commentor suggested deleting the following:
(1) for all strip mining operations with projected production
rates exceeding one million tons of mineral per year, the
application must contain an air pollution control plan that
includes the following: (a) through (b); (2) For all other
strip mining operations, the application must contain: (a)
through (b)}. Section 515(b) (4) of the Surface Mining Control
and Reclamation Act of 1977 (SMCRA) states that a coal operator
must: ¥, . , stabilize and protect all surface areas including
spoil piles affected by the surface coal mining and reclamation
operation to effectively control erosion and attendant air and
water pollution."”

The corresponding Montana Act at 82-4-231(10) (m) states
that the operator must: ", . . stabilize and protect all sur-
face areas, including spoil piles, to effectively control air
pellution . ., "

The Office of Surface Mining, in its original requlatory
program, promulgated, at 30 CFR 780.15, the requirement for an
air pollution control plan that would include:

"(1) An air gquality monitoring program to provide data to
evaluate the effectiveness of the fugitive dust control
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practices tn comply with Federal and State air quality
standards proposed under (a) (2} of this section to comply with
Federal and State quality standards; and (2) a plan for fugi-
tive dust control practices as required under 30 CFR 816.95."

As with the Federal regulations, rule 26.4.311 requires an
air prllution control plan which includes: (a) an air quality
monitoring program to provide sufficient data to evaluate the
effectiveness of the fugitive dust control practices proposed
under (b) below to comply with Federal and State air quality
standards; and (b) a plan for fugitive dust control practices
as required by 26.4.761.

Along with others, the Office of Surface Mining's air
quality regulations were appealed to the United States District
court for the District of Columbia. The objections were based
on the grounds that: (1) the Secretary lacks statutory author-
ity for these requlations; and (2) the Act only requires
compliance with air quality laws. The court subsequently found
that: "The legislative history implies that Section 515(b) (4)
directs the Secretary to protect against erosion and those air
and water pollution problems attendant to erosion. Moreover,
if Congress wanted the Secretary to develop requlations
protecting air guality, it could have done so in a straiahtfor-
ward manner. Congress certainly explicated with clear intent
its desire to protect the hydrologic balance. The passing
reference to air and water pollution with respect to protection
of surface areas is an ambiguous statement; however, the legis-
lative history indicates that Congress only intended to
regulate air pollution related to erosion. The Court, there-
fore, remands 30 CFR Sections 816.95 and 817.95."

The Office of Surface Mining subsequentlv deleted the
"plan for fugitive dust control practices" at Section 816,95
(Montana rule 26.4.761) and replaced it with: *"Section 816.95
- Stabilization of Surface Areas. (a) All exposed surface
areas shall be protected and stabilized to effectively control
erosjon and air pollution attendant to erosion."

This revision, consistent with the Act(s) deletes all
reference to a "plan for fugitive dust control practices." The
air pollution control plan called for at 30 CFR 780.15 and
26.4.311 requiring a monitoring program for the fugitive dust
control plan is, therefore, superfluous.

A potential source of air pollutants, before commencement
of construction or operation, must obtain an air guality permit
from the Air Quality Bureau. That permit may require air gual-
ity monitoring by a source to show compliance with State and
Federal air quality laws and regulations. The most that the
Department can require is that the operator obtain and comply
with the provisions of an air quality permit.

RESPONSE: The Department feels that the present wording
of the rules applying to air quality (26,4.311 and 26.4.761,
ARM) is more clear than the Federal language although 26.4.311
matches federal language at 30 C.F.R., 780.15. The vaqueness of
the Federal language can cause confusion as, to what is or may
-
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be required. An example of this is found in the comment on
26.4.311, ARM, which satates that the air monitoring requirement
of 30 CFR 780.15 is superfluous. The Department disagrees with
this interpretation and would consider air monitoring require-
ments even if the Federal language were adopted for the Montana
rules, Another example would be the determination of specific
sources for which the terminology "All exposed surface areas
shall be protected and stabilized to effectively control
erosion and air pollution attendant to erosion" (30 CFR 816,95
and 817.95), The Department's interpretation of this would
include haul road activity while others might limit the meaning
to strictly wind erosion. This is particularly important
because haul road emissions are typically the most significant
air pollutant source at surface coal mines,

The Department recognizes the Department of Health and
Environmental Sciences - Air Quality Bureau as the primary air
quality requlatory agency in the state, and does not consider
the present rules to be inconsistent with, or contrary to
Federal and State law. The cooperative implementation of both
Departments' responsibilities pertaining to coal mining elimi=~
nates any additional compliance burden placed on applicants or
operators by the small amount of duplication in the regulation.
This type of coordination may not be practical at the Federal
level between OSM and FPA (the Federal air quality requlatory
authority}; however, given the relatively small number of mines
in Montana, it works efficiently here, and, in fact, acceler=-
ates approval by both agencies.

Deletion of 26,4.311, ARM, would cause the Montana
requlations to be less stringent than the Federal requlations
since it is essentially identical to 30 CFR 780.15. The
langusge of 26.4.761, ARM is broader in scope than 30 CFR
816.95 and 817,95 and might therefore be considered more strin-
gent; however, the Department feels that this is justified and
advantageous to the Montana program for the reasons noted
above. The comment is rejected.

26.4.312 FISH AND WILDLIFE PLAN

{1) {(c) COMMENT: Monitoring methods will not protect or
enhance, but will merely document the effectiveness of control
measures, management techniques or mitigation methods. Moni-
toring is called for under rule 26.4.721.

In some cases, mining related impacts will be unavoidable,
However, these impacts may be offset through the use of various
mitigation techniques included in the reclamation plan or
through special undisturbed areas set aside for the use of
wildlife.

Change to read: A statement explaining how the applicant
will utilize impact control measures, management techniques,
and ammzal-moniroring-metheds mitigation methods to protect or
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RESPONSE: While monitoring data does document the effec—
tiveness of impact control measures, management technigues, or
mitigation methods, it alsoc may indicate additional mitigation
methods needed to protect wildlife species and
habitat. As such monitoring serves "to protect or enchance .
. . ", Monitoring data may be used to refine the Fish and
Wildlife Plan, if necessarv. "Impact control measures" and
"mitigation methods" can be used interchangeably. This rule
revision is consistent with language in 30 CFR 780,16 (2) (b).
The comment is rejected.

26.4.313 RECLAMATION PLAN

(1} COMMENT: Reclamation operations are concurrent with
mining operations which are highly dependent on production
requirements and market fluctuations. A timetable for the
estimated completion dates is the best that can be expected.
Change to read: A timetable for the estimated completion of
each major step in the reclamation plan; . . . .

RESPONSE: The bepartment agrees with the reasonableness
of the comment, The change has been made.

(3) (b) COMMENT: The State regulation cites sections 501
through 514 as performance standards applying to highwall
reduction, It appears section 515 should be included in this
citation.

RESPONSE: The Department agrees and has changed 514 to
515.

(3) {fe) COMMENT: Minor discrepancies in the final graded
topography with the approved post-mining contour plan are to be
expected. Major discrepancies such as a change in drainage
patterns will occur only if a major change in the mining plan
is made. Changes of this nature require a revision to the
permit so a plan for early detection is not needed. The
commentor suggests that the Department delete the following:
Pran-for-the-eariy-detecrion-of-grading-problems-—that -wounld
resule-in-a-final-graded -topography -not -consistent -with -the
approved -post-mining -contonr -plran---Upon-—detection-of -sueh-a
grading-proklem; -the -permitres -muot -notify -the -Department - -in
wriking - -within-ten-weorking -days - --Phe-notifireation-muese
eontain-—at-&-minimum-a-preliminary -propossl -for -measures-to
remedy -the-problems , . ,

RESPONSE: This rule is language moved from old rule 308
(1) (d) and does not have a history of noncompliance. It is
designed to anticipate problems and to correct situations
before the problem gets out-of-hand. Therefore, no change has
been made to this rule.

(5) (b} COMMENT: Purity and germination vary with indi-
vidual seed lots, therefore this information is not known at
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the time of permit application. Species and amounts calculated
as pure live seed will give the department sufficient informa-
tion with whiech to evaluate the proposed seed mixes. Change to
read: Species and amounts per acre of seeds and seedlings to
be used imeluding-pupity-snd-g¢erminatien calculated as pure
live seed; . . . .

RESPONSE: The Department agrees with this proposal and
has made the change.

(5} (3} COMMENT: This language is confusing as to its
intent, clarification is necessary.

RESPONSE: This subpart has been revised to clarify the
language. -

26.,4.314 PLAN FOR PROTECTION OF THE HYDROLOGIC BALANCE

(2) (4d) COMMENT: Montana proposes in 26.4.314(2) (d) and
in 26.4.645 and .646 that hydrologic monitoring reports be
submitted to the Department semiannually rather than quarterly.
Quarterly reporting is required at 30 CFR 780.21(i) and (j).
OSMRE has found that semiannual hydrologic reporting is no less
effective if monitoring reports are available at the minesite
for quarterly inspection. To be no less effective than the
Federal reqgulations Montana must amend its regulations to
require that in addition to semiannual reporting, both surface
and groundwater monitoring reports bhe available for review at
the minesite.

RESPONSE: The Department has amended the language of
26.4.646 to require that in addition to semiannual reporting,
both surface and groundwater monitoring reports be available at
the minesite. This language is alreadv found in 26.4.645.
Monitoring requirements in 26.4.314 are referenced to 26.4.645
and 646.

(2) (d) COMMENT: Proposed Language: Strike "semiannual”.
Semiannual reporting of ground and surface water quality and
guantity data is an unnecessary burden for both the mining
companv and the regulatory agency. S5hould a hydrologic system
be found to be extremely variable or "active"”, it would seem
logical that the regulatory agency may require the operation to
report on a more frequent basis, if necessary. However, it
does not seem prudent that a semiannual monitoring period be
required of all operations, since in most instances this would
be unnecessary and would not provide any additional useful
information. 1In addition, the results of monitoring of water
quality and guantity are available at the mine sites and can be
viewed by inspectors during the periodic inspections conducted
by MDSL.
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RESPONSE: The revised wording is consistent with Federal
oversight requirementg., The comment is rejected.

(4) COMMENT: Montana's baseline supplemental hydrologic
information is less stringent than the Federal program because
the regulation at 26.4,314(4} states that the Department may
require that the information be submitted when adverse impacts
to the hydrologic balance are indicated by the PHC determina-
tion. Montana must amend its rule to be nc less effective than
the Federal rule.

RESPONSE: The Department of State Lands has changed the
MAY to SHALL.

26,4,315 PLAN FOR PONDS AND EMBANKMENTS

(1) (a) (1) COMMENT: A qualified engineer is already spec-
ified. This language is redundant. Change to read: Be
prepared by . . . a gqualified registered professional engineer.
experienced-in-designing —impoundmentsc

RESPONSE: The language has been added to be as effective
as the Federal language provided 30 CFR B16.49, Therefore, no
change can be made.

{b) (i) COMMENT: See comment (1) (a) (i).

RESPONSE: See response to comment (1) (a) (i).

(c) (i} COMMENT: See comment (1) {(a) {(i).

RESPONSE: See response to comment (1) (a) (i).

26.4,322 COAL CONSERVATION PLAN

(2) {(x) COMMENT: We understand that areas of spoil,
waste, disposal, dams, embankments and other impoundments may
affect coal conservation because they may affect recovery,
however, water treatment and air pollution control facilities
have nothing to do with coal conservation and should not be
included in this rule. The location of these facilities is
required in other rules. Change to read: Location and
dimensions of existing areas of spoil, waste, and garbage and
other debris disposal, dams, embankments, and other impound=~
ments, and-water-treatment-and-air-pollution—econtrol-faettities
within-the -preposed-permit-zreas . .- .

RESPONSE: The Department did not make any additional
changes to this rule as a result of this comment. No changes
were made because the Department believes that this information
may be useful to ensure maximum recovery, when reviewing plans
for waste disposal associated with water treatment and air
pollution control facilities, e.g., sludge and fly ash ponds.
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(3) (d) COMMENT: Detailed cost and revenue analysis is
proprietary information that an operator would not want avail-
able to the general public or its competitors. A mechanism for
confidentiality must be included as it is in Federal programs.
Change to add: Confidentiality of this information will be
assured by the Department if requested by the applicant.

RESPONSE: The Department sees merit in this comment, but
the proposed change would require legislation.

26.4.323 GRAZING PLAN

COMMENT: The State rule incorrectly cites section
26,4.718. This should be changed to reference section
26,4,719, livestock grazing.

RESPONSE: The citation has been changed to 719,

26.4.324 PRIME FARMLANDS: SPECIAL APPLICATION REQUIRE-
MENTS

(1) (a) (1ii) COMMENT: At the Federal level, a court
decision removed a requirement for using a bulk density test
for determining whether compaction of replaced soil horizons on
prime farmlands is excessjive. Tf such a test has been ruled
unjustified for reconstruction of prime farmlands, surely the
sue is true of reclamation in general in Montana. A bulk
d:nsity standard between actual and disturbed lands is an
unfair measure of reclamation success. Change to delete: The
bulk-densitiesof-each-soik-horiron-for-each-prime-farmiand
sorks . . L .

RESPONSFE: The language in this rule is compatible with
Federal language requiring a range of densities. However,
there is no utility or purpose in requiring pre-mine bulk
density determinations unless post-mining bulk density deter-
minations are also required in order to evaluate compatibility
of replaced soil horizons.

The commentor is apparently under the impression that this
rule applies to all reclamation (re: ", . . surely the same is
true of reclamation in general in Montana."). This is certain-
ly not the case because 26.4.324 clearly applies only to prime
farmland.

(3) (b} COMMENT: To be no less effective than the Federal
rule, Montana needs to revise its rules to require that, before
approving any mining on prime farmland, the Department must
find in writing that the approved post-mining land use will be
cropland.

RESPONSE: The rule indicates that prime farmland must be

restored to premine productivity. Productivity is assessed by
comparison of yields between reconstructed prime farmland and
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undisturbed prime farmland. Yield comparisons must be made
using row crops, small grain crops, or hay crops. Neverthe=-
less, the Department of State Lands does not have the authority
to require that cropland or special use pasture be the final
post-mining land use of prime farmland. Indeed, there is
nothing intrinsically better about cropland than grazing land
or wildlife habitat. This appears to be the crux of OSMRE's
argument that the Montana rule is "less effective than the
Federal rule". This appears to be based upon a value judgment
of OSMRE, nothing else.

To make it clear that the post-mining land use must be
consistent with the restoration of prime farmland productivity,
the Department has added language to require that the post-
mining land use of prime farmland must be consistent with the
restoration of prime farmland productivity. The Department has
added language to require that the post-mining land use of
prime farmland must be cropland, special use pasture, grazing
land, or wildlife habitat consistent with that restoration.

26.4.325 COAL MINING OPERATIONS ON AREAS OR ADJACENT TO
AREAS INCLUDING ALLUVIAL VALLEY FLOORS: SPECIAL APPLICATION
REQUIREMENTS

COMMENT: We recommend that the Federal language regarding
alluvial valley floors (785.19 and 822) be adopted for clarifi-
cation.

RESPONSE: The current language is consistent with Federal
language,

(2) (b) {(ii) COMMENT: Change to read: There is sufficient
water of good quality to support economically significant
agricultural activities beyond dry Tand farming, as evidenced
byt . . . . The proposed language clarifies that the water
availability must enhance production over and above surround-
ing dry land farming and must be large enough in aerial extent
to be significant to the farming operation. Also, water
quality should be addressed.

RESPONSE: The gquality and use of water are already
addressed in this rule. The other phrases suggested would go
beyond the language of the Federal rules. No changes are made,

(3) (£) (C) COMMENT: This section could be deleted, it
gseems redundant.

RESPONSE: The Department agrees that there is some redun-
dancy, but the reference to Rules 26.4.801 through 806, and
other requirements is important. A revision to eliminate
unnecessarvy repetition, but retain the appropriate references,
has been made.
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26.4.401 FILING OF APPLICATION AND NOTICE

(6) COMMENT: Minor revisions should not be subject to
public notice and review because they are minor. Submitting
minor revisions to the Clerk and Recorder is an unnecessary
expense of time and energy. Furthermore, the Clerk and
Recorder's office would probably prefer not to have extra,
unnecessary paper to handle. Change to read: Upon receipt of
the Department's determination of administrative completeness,
the applicant shall make a full copy of the complete applica-
tion available for the public to inspect and copy . . . The
applicant shall file any subsequent major revision of the
application with the Clerk and Recorder . . . .

RESPONSE: The terms "major revision" and "minor revision"
refer to revisions to an approved permit. The term "revision
in 26.4,401(6) refers to a permit application. To allow the
public to make informed comments on the application it is
necessgary to require that all application revisions be filed
with the Clerk and Recorder,

26,4.405 FINDINGS AND NOTICE OF DECISION

(6) COMMENT: It appears that the following rule is
redundant. We question the Department on its inclusion. The
Department may not approve an application submitted pursuant to
26.4.401(1) unless the application affirmatively demonstrates
. or information otherwise available that is compiled by the
Department, that: (a) (b) (¢} {(d) (e) (£f) {g) (h) (i) (F) (k) (1}.

RESPONSE: Although 405(c) reiterates requirements from
other laws and rules, the Department has included it to provide
applicants and the public with a comprehensive summarv of the
requirements of the act and rules,

26.4.501 GENERAL BACKFILLING AND GRADING REQUIREMENTS

(2) COMMENT: This section requires that eight feet of
suitable cover be placed over non-conducive material, This
rule assumes first that there is eight feet of suitable cover
for deleterious material, and second that this much cover is
necessary for good plant performance. This requirement is, in
our opinion, excessive, unnecessary, not consistent with recent
studies, and in many cases cost-prohibitive. Additionally, the
Federal requirements stated under Rule 715.14(j) specifically
reguire that said material be covered by four feet of suitable
cover. Wyoming and even North Dakota which has high levels of
expanding clays have a similar four feet requirement in their
rule package.

Recent studies completed at many mines in Montana as well
as other states show that successful reclamation can be
achieved with approximately 3.5-4.0' of suitable material which
will suffice for species found in eastern Montana. We
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recommend the current specific requirement be amended to read,
"Unsuitable material shall be covered adequately with
nontoxic, noncombustible sujtable material required to meet the
post-mining land use,® This enables the Department to address
suitable cover on-site specific conditions, including the
particular reclamation objectives for a given area. Even
though lesser amounts are allowed under the rules, eight feet
is still the standard unless otherwise demonstrated. Coal
companies have already demonstrated that lesser amounts are
adequate. Our studies deserve an objective review. We urge
you to use the results of our studies to defend the rule
change.

RESPONSE: ‘This particular rule allows for use of less
than eight feet of cover material above potentially acid and/er
toxic spoil material, if the applicant can demonstrate "that a
lesser depth will provide for reclamation consistent with the

-act", The Department of State Lands feels that this provision
allows for sufficient flexibility and gives the operator the

. opportunity to propose alternate measures for mitigating sus-
pect spoil material. The comment is rejected.

(2) COMMENT: Delete "nor within eight feet" and insert
nor within four feet. This will provide consistency with Fed-
eral rules.

RESPONSE: This issue may warrant discussion; however,
this change was not proposed previously and would constitute a
significant change in the rules requiring public notice and
comment, To consider this issue further interested parties
must petition for rulemaking.

(3) COMMENT: See comment to .638.
RESPONSE: See responses to comment to .638.

26.4.503 SMALL DEPRESSIONS

(1) COMMENT: The use of small depressions should be
based on their value in the post-mining landscape and their
importance to the post-mining land use not just on an arbitrary
size limitation. The Federal rules have no size limitations on
small depressions. Change to read: . . . Depressionsg approved
under this section must khave-a-helding-capacity-sof-less-than
one~eubie -yaprd-of-water-opr-if-tb-is-necessary-that-they-be
targerr-may not restrict normal access throughout the area or
constitute a hazard.

RESPONSE: The rule as written does not limit small
depressions to an arbitrary size, but does provide a general
guideline for what is meant. The rule very clearly states that
appropriately sized, small depressions for the approved
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post-mining land use may be larger than one cubic yard, subject
to Departmental approval,

26.4.505 BURIAL AND TREATMENT OF WASTE MATERIALS

COMMENT: We believe that this section along with the
provision in 26,4.510 of the proposed rule changes constitute a
virtual prohibition on the construction of coal refuse piles.
This would adversely affect the development of Montana coals
which could economically benefit from cleaning, particularly if
these coals must be exploited through underground mining
methods. The Bull Mountain coals lorated between Roundup and
Billings are a prime example. The mines which once prospered
in this area have virtually all been displaced by low cost sur-
face mines in other areas. While it is impossible to compete
on a cost per ton basis, there is still a possibility that
underground mines can compete on a cost per delivered BTU
bagis. Because the most attractive seams exhibit a high ash
content, this requires an economical means of beneficiating the
coal and disposing of the refuse,

Consequently 26.4.505, the section dealing with the burial
and treatment of waste materials must be revised and expanded
to include the coal processing waste provisions contained in
the Code of Federal Regulations. Our specific recommendations
for the revision of this rule are as follows: (1) Subpart {1}
- No change required; (2) Subpart (2) -~ Make this part speci-
fic to surface mines. Burial and grading requirements for
surface and underground mines may involve different considera-
tions. For example, an underground mine will be required to
engage in a separate surface operation to specificly mine
suitable cover material. 1In addition, the volume of suitable
material will decrease the useful storage capacitv of any
disposal site; thereby, increasing the total disturbance area;
(3) - Delete the current language because if 26.4.510 is not
changed it will prohibit coal refuse piles; otherwise it is
redundant. Replace with 26.4.510(3) and 26.4.510(4); (4)
Subpart (4) - Delete the curreént language because the require=-
ments are covered in rules to be added from the Federal
regulations; (5) Add 30 CFR 816.81 making requirements specific
to coal processing wasteg associated with underground mines;

(6) Add 30 CFR 816.83, making requirements specific to coal
processing wastes associated with underground mines; and (7)
Add 30 CFR 816,84, making requirements specific to coal
processing wastes associated with underground mines.

RESPONSE: This comment would be appropriately addressed
as a subject of discussion between the Department and applicant
regarding the application of the rules to coal refuse piles.

(1) Subpart (1) - No response necessary.

(2) Subpart (2) - Regardless of the type of mine,
consistent requirements for burial or treatment of toxic or
deleterious materials must be promulgated., Section (2) allows
various options for properly disposing of such materials. We
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cannot allow different standards of environmental protection
for underground mines as compared to strip mines. No changes
will be made to Section (2).

(3) Subpart (3) - The Department agrees that Section (3)
is redundant; it will be deleted.

(4) Subpart (4) - We will not delete (4) but will revise
the language to clarify its intent to apply to impoundment
embankments.

(5) We cannot revise the rules in accordance with comment
(5)., (6) and (7) at this time, because it would invelve
substantive changes which were not proposed in the draft of
revisions circulated for public comment. These would have to
be considered under a new rule making exercise.

(2) COMMENT: See comments to 26.4.501(2).
RESPONSE: See responses to comments to 26.4.501(2).

26.4.510 DISPOSAL OF WASTE AND FLY ASH

COMMENT: To be no less effective than the Federal rule
Montana must include a provision that spillways and outlet
works for coal impoundina structures be designed to protect
against c¢orrosion. OSMRE recommends including a reference to
26.4.642 in section 510(a) to incorporate the requirements for
impoundments. Also section 510 references section 506. How-
ever, section 506 has been eliminated. The proper section
should be inserted or the reference eliminated.

RESPONSE: The Department has provided such language as
requested and included the appropriate reference to 26.4.642.
The proper reference is to Rule 505, This has been corrected.

COMMENT: The intent and application of this section was
clearer before the amendments were added and important phrases
deleted. With the insertion of additional provisions into
26.4.510, its application with respect to 26.4.505 becomes con-
fused. Rule 26.4.510 should be restricted to wastes generated
outside the permit area which are proposed to be disposed of
inside the area covered by the mine disposal of acid, toxic,
acid=forming, or toxic-forming material within the permitted
area. Consequently, we believe the rules should be revised as
follows: 26.4.510 Disposal of Waste and Fly Ash from Sources
outside the permitted Area - (1) Before waste material or fly
ash from any activity outside the permift area may be used for
fill material, the permittee shall demonstrate to the Depart-
ment by hydrogeological means and chemical and physical
analyges that the use of these materials will not adversely
affect water quality, public health or safety, or other
environmental resources; and will not cause instability in the
backfilled area. The operator may not use waste or fly ash for
fill with-out prior approval by the Department. (2) Retain as

Montana Administrative Register 1-1/12/89



_86_

proposed. (3) Omit with similar provision added to 26.4.505.
(4) Omit with similar provision added to 26.4.505.

RESPONSE: The Department agrees that the language of
26.4.510 as written is confusing in comparison with 26.4.505.
As a result 26.4.510 has been revised to provisions that
approximate the language in the current rules, but will retain
some of the other presently proposed revisions as well as add-
ing a requirement that 26.4.505 must be complied with regarding
disposal of materials covered by this rule. The title of
26.4.510 has also been revised to clarifv the subject matter of
this rule. Because of these changes, the Department also
agrees that Section (3) and (4) belong in 26.4.505 and has
transferred these requirements, accordingly.

26.4.522 PERMANENT CESSATION OF OPERATIONS

(3) COMMENT: Items (1) and (2) are in conformance with
Federal language and are reasonable requirements of the oper-
ator. Ttem (3) is unnecessary if (1} and (2) are complied with
and are in excess of Federal reguirements. Further, the
Department has no authority to determine the use of reclamation
equipment in a normal cessation, Delete: Alt-backfiliing-and
grading -must -be —completed -within-ninety -days-after-tehe-Bepare-
ment-has -determined --that -the —eperation -is-completedr~-Bimal
pit-recltamation-must-proceed -as-alose -behind -the -coat-teading
operation-an-the -fregueney —and -tecation —of -ramp -roads 7 ~the -use
of —averburden-stripping equipment-in-kiahwall -resclamatrons;
and other-factory-aliow . —-Eguipment-needed ~fopr-mealamation-may
net-pa-pemoved -from-the~site-—untit-recltamation-—is-complete - —

RESPONSE: The Department cannot consider this entire
proposed substantive change at this time. These requirements
have been part of the rules since adoption in 1980. Regarding
the last sentence in (3), this is consistent with and consti-
tutes a logical extension of a similar requirement in 501(1),
which covers only backfilling and grading, However, to make
this requirement somewhat less restrictive, the word, "site,"
will be changed to "mine"” in 522(3).

COMMENT: It seems that 26.4.521 an ,.522 should be
included in Subchapter 4 instead of here,.

RESPONSE: These rules are not consistent with the general
subject matter of Subchapter 4. However, the Department has
revised the title of Subchapter 5 to be more inclusive of these
miscellaneous rules.

26.4.524 SIGNS AND MARKERS

(3) COMMENT: It is not necessary that each marker be
visible from each adjacent marker if the perimeter of the per-
mit area is clearly marked. 1In rough or forest terrain this
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may be difficult to do without using a large number of markers.
Change to read: The perimeter of the permit area must be
clearly warked by durable and easily recognized markers or by
other means approved by the Department. Delete: Baek-marker
mast-pe-visible -from-ereh-adizeent -marker r—or-mapkers-must-be
joined by -fereing -or-other durable -means -appreoved by -the
Bepartment - --Sueh -maprkers -myst -be -desigred -so-that -their
vimibility-witl-not-be-sedueed -in-generat-by-opapration-of
equipment r—weathep effeatrsr -and obther-normatkliy -oecuring
etfects---The -mapkers-mente-be-in-place-before-the-start-of-any
miring-setivities—

RESPONSE: The language in this rule is necessary for the
Department to properly identify the location of the permit
boundary and to determine if all activities are being conducted
within the permit area. This will also provide additional pro-
tection for the operator by allowing clearer identification of
the permit boundary. The Department would also point out that
the materials that could be used to mark the boundary in heavi-
ly timbered areas do not need to be confined to steel posts,
fences, or other elaborate system.

COMMENT: It seems that 26.4.523 and .524 belong in
different subchapters other than in Backfilling and Regrading.

RESPONSE: The title of Subchapter 5 has been revised to
include miscellaneous rules such as these.

26.4.623 BLASTING SCHEDULE

(2) (b) (iii) COMMENT: Because of schedules and market
demand, companies need flexibility to shoot explosives any time
during the normal work day. The people in Colstrip don't seem
to care when the shots go off during the day. Federal regs.,
816.64, do not require a Jlimit of hours. The commentor sug-
gests that the language be changed from four hours to eight
hours,

RESPONSES: The Department sees merit in this comment and
will consider this change in future rule making efforts,

26,4.624 SURFACE BLASTING REQUIREMENTS

(5) (d) COMMENT: Airblast monitoring provides no useful
purpose unless there are occupied structures within one thou-
sand feet of the blasting cperation. By specifying a one
thousand foot distance the regulation is as effective as the
Federal regulation 816.67(b) (2) in protecting such facilities
while not burdening the operator with unwarranted monitoring,
especially when the mining operation is located in remote
areas. Change to read: The operator shall conduct periocdic
monitoring of air blast at any occupied public, or private
building, including any dwelling, school, church, hospital, or
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nursing facility at or within one thousand feet of the biasting
operation to ensure compliance with the airblast standards.

RESPONSE: There is nco language in the Federal rule to
allow the Department to incorporate the additional language
proposed. The Department would be less stringent than the
Federal rule if this comment is accepted. Periodic monitoring
is defined as once a year by OSMRE. This is based upon a
comment given to the Department which first instituted this
requirement to periodically monitor air blasts. The language
that the Department has presently is as effective as 8§16.67,
Therefore, no change has been made in regard to this comment,

26.4.633 WATER QUALITY PERFORMANCE STANDARDS

(4) COMMENT: Subsection 4 refers to the "following
effluent limitations™. No limitations have been included in
this section,

RESPONSE: The language has been changed to ". ., . the
following criteria . . ." to correct the error; thanks for vour
comment. Pléase note that the commentor referenced 26.4.631,
the correct reference is 26.4.633.

(5) COMMENT: OSMRE recommends two changes to this sec-
tion for the purpose of clarification, First the State should
reword "for certain constituents” to identify the constituents,
Second, the State should define "so large" to avoid confusion
between the State and operators.

RESPONSE: The Department has reworded part (5) to more
clearly identify the constituents not subject to effluent limi-
tations under the provisions of part (5a). The new wording
reflects that these constituents are defined in the MPDES
permits, the constituents may vary between permits depending on
particular circumstances of the operation and other factors
affecting local water quality.

The Department has decided to delete the proposed language
of part (5c¢) as it appears to be unnecessary since the previous
language already provided for exemption from effluent
limitations for certain constituents for discharges greater
than or equal to the ten year, twenty-four hour storm runoff,
In addition, there appears to be a conflict with parts (5a)
and (b). '

(5) {a) COMMENT: Change to read: (a}) . . . than a ten
year/twenty-four hour precipitation event or snowmelt runoff of
equivalent volume or equivalent peak discharge from snowmelt
runoff; and . . . . The peak discharge of a run-off event may
have greater indication of erosive force and sediment carrying
capacity than the total volume of the runoff during a twenty-
four hour peried. For snowmelt runoff, exemption should be
allowed not only for unusual (ten year) total volumes of
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discharge, but also the occurrence of an unusual (ten year)
peak discharge during the twenty-four hour period.

RESPONSE: In order for the Department's regulations to be
as effective as Federal requlations, we cannot add the language
allowing effluent limitation exemptions for "equivalent peak
discharge from snowmelt runoff", particularly without regard to
equivalent volume. The comment is rejected.

26.4.634 RECLAMATION OF DRAINAGES

COMMENT: This portion of the regulation is filled with
contradictory requirements, For instance, Section 1 reguires
that channel and flood plain dimensions be approximate to the
pre-mining configuration. Subpart C of this section requires
improvement upon unstable conditions. Subpart E requires long-
term stability of the landscape. In many instances in the
semi-arid west, we are dealing with an erosional environment.
Replacing the pre-mining flood channel dimension and configura-
tion more than likely will not be consistent with the require-
ment to provide for long-term stability and improve upon
unstable conditions in the drainage, Stream channel morpholog-
ic processes are a dynamic system. In the west, erosion and
subsequent deposition of material are normal processes found
in nature. The elimination of a formerly native erosive reach
as required by Part C may result in the presence of cut banks
and head cuts which serve as sediment sources and as energy
dissipation features, The elimination of these features may
result in erosive clear water and excessively high energies,
resulting in dissipation of these energies downstream of the
channel improvement. The ultimate result of this then is
degradation of the stream channel downstream perhaps in a
previously undisturbed reach. In addition, Section 1 requires
that a concave longitudinal profile be maintained. The concept
of a longitudinal profile is inconsistent with the concept of
riffles and pools required under (1)} (f) of 634.

RESPONSE: Alternative drainage reclamation techniques may
be proposed in place of those listed in 26.4.634 (la) and (lc),
therefore this part does not contradict the other required
portions of 634 (1b, 4, e, f, or g). In addition, more
flexibility is included in part (lc) with the wording ". .
where practicable in consultation with and upon approval of the
Department; . . . ." Rule 634 states that the average stream
gradient must be maintained with a concave longitudinal
profile. This is not inconsistent with the presence of geomor-
phically appropriate features, such as riffles and pools, on a
reach scale. A stream channel is adjusted to conditions
present in the drainage basin and is generally in a state of
dvnamic equilibrium. A disturbed drainage basin and reach must
be reclaimed to approximate this pre-mining configuration and
blend with the undisturbed reached above and below or the
reclaimed reach will upset the state of equilibrium the basin
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has obtained; the expected result would be accelerated erosion
above, below and within the reclaimed reach. No changes are
being made.

(1) COMMENT: Pre-mining conditions can be undesirable
and unstable such as gullies, etc. The concept of concave
longitudinal profile is inconsistent with the concept of "rif-
fles and pools" required under (1) (f) of 634. Change to read:
. . . that will blend with the undisturbed drainage above and
below the area to be reclaimed. Fhe-average-stream-gradient
must-be-mabrtained ikl -x-eoneave: The longitudinal profile
and the channel and floodplain must be designed and constructed
to: . . . .

RESPONSE: See above responses.

(1) (d) COMMENT: Since spillways are addressed with pond
design in 26.4.639%, 540 and 642, it does not seem proper to
address their "sizing™ in Reclamation of Drainages. Change to
read: Provide separation of flow . . . as specified by the
Department. j;-ineluding-emergency-spiltivays-of-permanent
impoundments

RESPONSE: In its current form, this rule does not speci-
fically state that in-stream structures must be designed and
constructed to pass the same precipitation event as the
reclaimed drainage channel. Since there were questions raised
regarding this issue, the Department incorporated this addition
to clarify what is required. Therefore, there is no change
made.

(le) COMMENT: Section 3, Rule 634 allows for alternate
reclamation techniques for parts(l) (a) and (1) (c}). However, it
specifically disallows any variance from Parts B, D, E, F or G.
Language should be added to Rule 634 which requires reclaiming
the drainages in such a manner that the hydrologic balance is
not affected and provide for variance from all parts of Section
3. Since MDSL has the authority to approve/disapprove all such
plans ¢n a case-by-case basis, the performance of adequate rec~-
lamation is not compromised. This would allow the operator to
return the stream channel to a state where it is in dynamic
equilibrium with native reaches upstream and downstream there-
by providing maintenance of hydrologic balance.

RESPONSE: The Department feels that it provides a reason-
able degree of flexibility in drainage reclamation within the
context of the severely disturbed structure of the post-mine
landscape. The intent of drainage reclamation is to avoid
accelerated erosion due to mining activities since the operator
is reclaiming drainageg usually without the benefit of bedrock
controls. Under these circumstances, it is especially critical
that designs are planned for the long-term stability of the
landscape., It has long been recognized by the Department that
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there remains the potential for additional geomorphic adjust-
ments within a reclaimed fluvial system (e.g. previous EIS
analyses) particularly immediately following reclamation and
removal of temporary ponds, but also further into the future.
No changes to the rule are made in response to this comment.

(2) COMMENT: We request that the word "significant" be
inserted to describe which drainages are covered by Section 2
of Rule 634, Also, we request that the phrase "and any design
criteria set by the Department"” be deleted and add "where
necessary" these designs must . . . . The position of prior
notification for drainage reconstruction is well taken, but
this requirement should be limited to only significant
drainages, not minor swales or drainages that would convey
insignificant quantities of water., Additionally, the require-
ments for design criteria set by the Department seem superflu-
ous based upon the fact that the designs must be certified by a
qualified registered profegsional engineer or registered land
surveyor and the performance standards for drainage reconstruc-
tion are already in place. The emphasis on performance
standards rather than design criteria is consistent with the
Flannery decision on SMCRA litigation.

RESPONSE: The Department understands the operators'
concern that requiring notification for drainage reconstruction
is not specified as to minimum size, the addition of
"significant" is acceptable. The Department will determine
significance on a case by case basis. The Department does not
agree that it is necessary to delete the language; however, we
have replaced "any design criteria set by the Department" with
"design criteria set by these rules" to clarify the intent.
The Department will not incorporate the other suggested
language change "where necessary" as reconstruction of all
significant drainages as determined by the Department must
incorporate the best technology currently available.

26.4.638 SEDIMENT CONTROL MEASURES

(1) (a) COMMENT: Change to read: Prevent, to the extent
possible, additional contributions of sediment above native
background or pre-mining concentrations to stream flow or to
runoff outside the permit area; . . . . To clarify the
approach of maintaining hydrologic balance through a non-
degradation approach rather than an arbitrary effluent
limitation approach to maintaining water gquality. This allows
for undisturbed area runoff to enter the mine area and exit
with essentially the same sediment concentration or load as
pre-mining, thus maintaining the sedimentological balance of
the stream.

RESPONSE: This language cannct be modified as proposed
and still be as effective as the corresponding Federal rule.
Changes to part (1) cannot be considered at this point in the
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revision process because no changes had been proposed by the
Department previously.

(1) (b) COMMFNT: Change to read: If discharged from a
point source, meet the more stringent of applicable State or
Federal effluent limitations; ., . . . The proposed language
clarifies the fact that effluent limitations apply only to
point source discharges and to prevent the application of
effluent limitations to non-point controls, such as check dams,
vegetative buffers, and other means of sediment control. This
is consistent with the change which allows alternate sediment
control,

RESPONSE: See (1) (a) above. '

(1) (d) COMMENT: The proposed language exceeds statutory
authority, and is inconsistent with the purposes of this rule.
Statutory language with respect to sediment control focuses
entirely on confining sediment within the permitted and bonded
area. Pertinent citations include 82-4-231, MCA, (10) and
(11). ‘This emphasis js restated in 26.4.638(a) and (b}. The
c¢lear purpose of this rule as stated in 26.4.63B(2) is to
encourage management practices designed to confine sediment to
disturbed areas, thereby allowing a corresponding reduction in
the sediment storage capacity of downstream facilities., A rule
addressing so0il contamination is c¢learly out of place. Change
to delete: Prevent-to-mhe-sxtant-possibler-the -degradation-and
contamination-of-soil-by-spetri-or-other -marertals:

RESPONSE: This subpart has been deleted as soil contami-
nation and degradation are addressed under Rules 26.4.701 and
702,

26.4.639 SEDIMENTATION PONDS AND OTHER TREATMENT FACILIT-

TES

COMMENT: The proposed State rule 26,4,639(22) (a) (i)
allows an exemption from the provision that siltation
structures must not be removed sooner than two years after the
last augmented seeding. Federal rule 816.46(b) (5) does not
provide such an exemption. Montana must amend its rules to be
no less effective than the Federal rule.

The proposed State regulation specifies a twenty-four hour
duration design storm in every case whereas comparable Federal
regulations specify six hour duration design storms. Rationale
for the change in duration in the Federal regulations is
provided at 48 FR 43982. The principle reason cited for
adopting the six hour storm duration is to make SMCRA
regulations consistent with MSHA impoundment design criteria.
Further, for most mining situations the higher intensity six
hour duration storm will produce a larger peak discharge than
the twenty-four hour duration storm. OSMRE will accept the
State's use of a twenty-four hour duration design storm if the
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State can demonstrate that the peak discharge for a typical
twenty~four hour duration storm will be as large as for a six
hour duration storm,

RESPONSE: The intent of the provision in part (i) is to
allow for alternate sediment control measures after a positive
demonstration that effluent standards would be met. Due to the
positive demonstration and the need for alternate sediment
control where no pond exists, the Montana rule is as effective
as the Federal rule,

The NOAA Precipitation-Frequency Atlas of the Western
United States, Volume 1 Montana, consistently demonstrates for
all areas having coal mining operations that the twentyv=five
year, twenty-four hour precipitation event has more runoff, in
tenths of an inch, than the one hundred year, six hour. Also,
the Department has previously compared the two storm events on
occasion and determined that the twenty-five year, twenty-four
hour was in fact the greater of the two events in terms of
capacity and peak discharge. Therefore, no change has been
made regarding this comment. The Department believes that this
requirement in its present form is more stringent than the
Federal regulations.

(19) and (21) COMMENT: The proposed rules do not require
that non-MSHA sized structures be certified to have been con-
structed and maintained as designed and in accordance with the
approved plan. Federal rule 816.491{a) (10) (ii) requires the
above. Montana must amend its rule to be no less effective
than the Federal rule.

RESPONSE: The Department believes that the OSMRE language
would provide unnecessary language to the rules referenced,
The operator is already reguired to follow the approved plan
under the conditions of the permit referenced in 26.4.407. Any
deviations from the approved plan must be in the form of a
revision request. ‘The qualified professional engineer would
document the design standards of the approved plan, or submit
new design standards based upon an in-field analysis in the
form of a revision as per 26.4.407. 1In either case, the
procedures used are acceptable to the Department. Therefore,
no change has been made as per this comment,

(25) (a) COMMENT: Temporary, undesigned traps, generally
excavated with a scraper or a backhoe should not be subject to
this requirement. Change to read: Designed excavations that
will impound water during or after mining operations . . . .

RESPONSE: This rules applies to impoundments (sediment
ponds) which are primarv structures. All ditches and traps are
designed in the permit application package prior to permit
igsuance and construction, All runcff and sediment flow is
contained in a designed structure throughout the permit area.
Typically ditches and traps are secondary in nature and not
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primary structures, however, this rule would apply to traps
constructed along a perimeter boundary where it becomes a pri-
mary structure. Therefore, language has been added to clarify
this rule.

(25) (h) COMMENT: Temporary, undesigned traps, generally
excavated with a scraper or a backhoe should not be subject to
this requirement. Change to read: Designed excavations must
be certified initially by a certified registered professional
engineer . . . .

RESPONSE: See comment for 26.4.639(25) (a).

26.4.642 PERMANENT AND TEMPORARY IMPOUNDMENTS

(1) (a) COMMENT: The additional language is not necessary
if the impounded water is suitable for its intended use.
Change to read: The quality of the impounded water will be
suitable on a permanent basis for its intended use, and;-afrer
recltamationy-mest-mect-apptieable -Stake -and-Federalt-water gqual-
ey -standards:

RESPONSE: The existing language is consistent with Feder-
al requlations, to modify the language as suggested would make
Montana rules less effective than Federal rules,

(1) (g) COMMFNT: The reference to 26.4.634(1}) (d) should
be changed to 26.4.639 to be consistent with our comments on
26.4.634(1) (d).

RESPONSE: Cross-reference to 26.4.634(1) (d) is appropri-
ate. Therefore, no change has been made.

(3) COMMENT: Change to read: Designed excavations that
will impound water must meet the requirements of 26.4.639(25).

RESPONSF: See comment to 26,4.639(25) (a).

COMMENT: All dams and embankments that meet or exceed the
size or other criteria of 30 CFR 77.216(a) must be inspected
and certified annually by a qualified registered professional
engineer as having been constructed and maintained to comply
with the requirements of this section, All damg and embank-
ments that do not meet the size or other criteria of 30 CFR
77.216(a) must also be inspected and certified annually until
bond release by either a gqualified registered professional
engineer or a gualified registered land surveyor. These
reports must be submitted to the Department annually, and the
operator shall retain a copy of each report at or near the
mine site, Certification reports must include statements on:
Existing rule 26.4.639(18) [proposed 26.4.639(19)] requires
that all ponds, regardless of size must be inspected during
construction and certified after construction by a registered
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professional engineer. There is no need to restate that in
642(8).

Existing Rule 26.4.639(20) [proposed 26.4.639(21)] states
that all ponds regardless of size must be inspected in
accordance with 30 CFR 77.216.3. Rule 77.216.3 discusses items
to be covered in inspections by a qualified person designated
by the owner. The annual report certified by a professional
engineer, for ponds meeting the criteria of 77.216(a), if found
in 30 CFR 77.216-4. MSHA and OSM have stated that the Federal
requirement for certification by a professional engineer does
not apply to ponds not meeting the criteria of 77.216(a).

The Montana Registration Act, 37-67-101(7) (d) defines the
practice of land surveying as including "location of natural
and manmade features in the air, on the surface of the earth,
within underground workings, and on the beds of bodies of
water, including such work for the determination of areas and
volumes;", Rule 26.4.642(8) requests that the annual report
include statements on monitoring procedures; depth and
elevation of waters; and capacity (volume). These items are
included in the definition of land surveying. Montana
Reclamation Law 82-4-231(10) (ii} (B) states "constructing any
siltation structures pursuant to (ii){a) . . . certified by a
qualified registered engineer to be constructed as designed and
as approved in the reclamation plan;". The law appears to
address the design and construction certification, and does not
cover the annual reports.

Allowing a registered surveyor to perform the annual
report does not appear to conflict with the Montana Registra-
tion or Reclamation Acts, Montana regulations, or any Federal
regulations. Since the rules state "qualified registered" for
the certifying engineer or surveyor, your Department has the
auvthority to request verification of qualifications of the
individual.

If the Department of State Lands proposal is adopted with-
out allowing the surveyor to certify the annual report on
smaller ponds, then industry would be required to engage the
services of a professional engineer rather than those of a land
survevor. The result would be a loss of employment and/or
income for memhers of the surveying profession. In a number of
instances, acguiring the services of an engineer would be a
major expense for industry in those remote areas where an
engineer does not currently live. For some industry, the
additional expense of an engineer would be sufficient cause to
close down their operation due to economics, and thus increase
unemployment of other individuals. This seems unnecessary
since a number of companies have their ponds regularly
inspected and certified annually by a surveyor based on the
Department of State Lands rules dated April 1, 1980,

RESPONSE: The Department believes that Montana statute
82-4-231 does not allow the flexibility to include qualified
registered land surveyors in this rule. This is primarily
because the annual certification report includes checking the
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structural integrity of the pond embankment as indicated in
26.4.642(8) (d), Therefore, there has not been any change to
this rule based upon this comment.

Please note that the Department finds it acceptable for
registered land surveyors to survey impoundments having no
embankments (excavations), Here, there is no embankment
stability concern and is acceptable practice on an annual basis
in completing pond certification reports.

26.4.645 GROUNDWATER MONITORING

COMMENT: Federal rules require that groundwater monitor=-
ing be conducted quarterly at a minimum and that, at a minimum,
total dissolved solids or specific conductance corrected to
twenty-five degrees Centigrade, pH, total iron, total manganese
and water levels be monitored. Montana's 26.4.645 lacks these
provisions. Montana must amend its rule to be no less
effective than the Federal rule,

Also in this submission Montana has eliminated the
requirement that the groundwater monitoring plan be based on
the findings of the probable hydrologic consequences determina-
tion required under 26.4,314(3). In the last submittal this
was included in 26.4.645(1). To be no less effective than
Federal rule 780,21(i) (1}, the State must amend its rule to
include this requirement,

RESPONSE: The suggestion to omit the first phrase in (2)
(a) was incorporated by referencing Section 26.4.304(5) and
(6) which requires this information.

Federal rules require that hydrologic monitoring be
conducted quarterly at a minimum. The required semi-annual
hydrologic reporting with all monitoring data available at the
minesite for quarterly inspections has been agreed by OSMRE to
be consistent with Federal oversight requirements.

The requirement to base the monitoring plan on the
findings of the probable hydrologic consequences determination
has not been deleted, but has been moved to 26.4.304. The
reason for this move is that a monitoring plan is part of the
application requirements and therefore belongs in Subchapter 3
which deals with permit application requirements. Subchapter 6
deals with the hands on, how-to-do operational rules. A major
part of this rule rewrite has been an effort to clarify
application and operational requirements. To require a plan in
both sections would be redundant and not increase effectiveness
of the rule. Montana's requirements are no less effective than
the Federal rule.

(2) (a} COMMENT: Analyses of spoil and overburden charac-
teristics are covered elsewhere and are not properly part of
the groundwater monitoring requirements, Change to read:
Monitoring must: Erelude-physieat-and-chemieal-analyses-of
aqui-fopr-overburdenr-and -spotl-chapaeterinties-and-the
measurement-of-be adequate to assess the quantity and quality
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of water in all disturbed or potentially affected geologic
strata within and adjacent to the permit area. Affected strata
are all those adjacent to or physically disturbed by mining
disturbance and any aquifers below the base of the spoils that
could receive water from or discharge water to the spoils.
Aguifers-that-muest-be-monittored-include-—those-where -watep-level
data-itndieate-the-potential-for-interagquifer-cominglting-of
groundwater -between-the -agquifers-and -the -spoil-ehough -the
geolrogre-—unitsr —unplugged -drittholes; -or-fraetures—that-conneet
the —apoils-with-the-underkying -aquifers ;- -Monteering -muskt-be of
agffiaiant-—fraguoney -and -axtent -to-adequately-identi fy—changes
En-—groundwatep —guankity-and guality-resuleing -from-mining
operations - -and-

RESPONSE: The suggestion to omit the first phrase in (2)
(a) was incorporated by referencing Section 26.4.304(5) and
(6) which requires this information.

The second sentence in (2) {a) was struck as per your
comment as it adds unnecessary clarification and was redundant
with the previous sentence,

(8) COMMENT: Strike semiannual. Semiannual reporting is
an unnecessary burden to the mining company and to the requla-
tory agency. Should more frequent reporting be required due to
unusual circumstances, regulatory agency has the authority to
require such reporting. A semiannual reporting interval
specified by regulation is unnecessary.

RESPONSE: Federal rules reguire that hydrologic monitor-
ing be conducted quarterly at a minimum. The required semi-
annual hydrologic reporting with all monitoring data available
at the minesite for quarterly inspections has been agreed by
OSMRE to be consistent with Federal oversight requirements.

26.4.646 SURFACE WATER MONITORING

COMMENT: The proposed State rule, while requiring notifi-
cation of the Department of remedial actions taken by the oper-
ator upon evidence of non-compliance from sample analyses, does
not specifically require implementation of the remedial actions
listed in paragraph (1) (b) as does the Federal regulation in
paragraph 816.41(e) (2). Therefore, the proposed State rule is
less effective than the Federal regulation in this respect and
must be amended.

RESPONSE: The Department has reworded part (1b) to
include the Federal recommendation.

COMMENT: The proposed State rule does not list the
minimum parameters to be monitored including total dissolved
solids or specific conductance, total suspended sclids, pH,
total iron, total manganese, and flow, nor that upstream and
downstream locations must be monitored. In these respects,

Montana Administrative Register 1-1/12/89



_98_

the proposed State rule is less effective than the Federal
regulation and must be amended.

RESPONSE: See last paragraph of comment to 26.4.645.

COMMENT: The proposed State rule does not require that,
prior to Departmental approval of a reduction or discontinuance
of monitoring, the operator demonstrates that the operation had
prevented material damage outside the permit area and has
protected the water rights of other users. This regulation is
less effective than the Federal regulation. Montana must amend
its rule to be no less effective than the above referenced
Federal rules,

RESPONSE: The Department has added the words "Phase IV"
to the language in part (7). The Department would look at
changes in monitoring on a case by case basis, but any changes
would have to be in compliance with 646 (la).

COMMENT: Again in this submission, the State has elimi-
nated a requirement that the surface water monitoring plan be
based on the findings of the probable hydrologic consequences
determination required under 26.4.313(3)., 1In the last
submission this was included in 26.4.646(1). To be no less
effective than Federal rule 780.21(j) the State must amend its
rule to include this requirement.

RESPONSE: See last paragraph of comment to 26.4,645.

(2) COMMENT: Strike semiannual. Semiannual reporting is
an unnecessary burden to the mining company and to the regula-
tory agency. Should more frequent reporting be required due to
unusual circumstances, the regulatory agency has the authority
to require such reporting. A semiannual reporting interval
specified bv requlation is unnecessary.

RESPONSE: The requirement to bagse the monitoring plan on
the findings of the probable hydrologic consequenceg determi=-
nation has not been deleted, but has been moved to 26.4.304.
The reason for this move is that a monitoring plan is part of
the application requirements and therefore belongs in Subchap~
ter 3 which deals with permit application requirements.
Subchapter 6 deals with the hands on, how-to-do operational
rules, A major part of this rule rewrite has beer an effort to
clarify application and operational requirements, To require a
plan in both sections would be redundant and not increase
effectiveness of the rule. Montana's requirements are no less
effective than the Federal rule.

(7) COMMENT: The language in 26.4.645(5) should be added

here to allow the operator to discontinue or modify monitoring
programs for good cause.
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RESPONSE: The Department has added lanquage to 646(7) (by
reference to 645(5)) to allow for modification of monitoring
programs for good cause.

26.4.648 WATER RIGHTS AND REPLACEMENT

(1) COMMENT: Replacement of water supplies should be
limited to those adjudicated. Change to read: The permittee
ghall replace the adjudicated water supply of any owner of
interest in real property who obtains all or part of his supply
of water for domestic, agricultural, industrial, or other
legitimate use . . .

RESPONSE: Water Rights in Montana are separated into two
broad categories; pre-1973 and post-1973. Only pre-1973 water
rights are being adjudicated. Post-1973 rights are granted by
a permit or certificate. Withdrawals for a beneficial use at a
rate less than 100 gpm do not require a permit, but are still
considered a valid claim. A backlog currently exists in both
types of claims. In any case, in order for a person to legally
use a water supply, they need a water right. Rather than
confuse the rule by trying to describe all possible types of
water rights, it is preferable to refer to "his supply" which
implies that the owner has the appropriate water right,

26.4.701 REMOVAL OF SOIL

(1) COMMENT: Under the strict definitions of contamina-
tion and degradation in 26.4.301, it would be impossible to
create any surface disturbance without causing these effects.
What is more important is whether these effects are significant
enough to render the soil incapable of supporting the post-
mining land use. The phrase "or impairment of quality" is
redundant with the definitions of contamination and
degradation. Change to read: Prior to any surface
disturbance by the mining operation, . . . if the operator
demonstrates to the satisfaction of the Department that a site-
specific disturbance would be insignificant and that soil loss,
degradation, and contamination,to the extent that the post=-
mining land use can-not be achieved, or-impairment-of-gquarrty
would not occur.

RESPONSE: Post-mining land use should not be the focus of
attention in this particular rule, as the major emphasis is
being placed on limiting any potential adverse impact on soil
quality which may result in a reduction in its (soil) useful-
ness as a plant root medium. Thus, the suggested language
regarding post-mining land use will not be inserted. However,
to be consistent with similar language elsewhere in Rules
26.4.701 and 702, and to eliminate the term "impairment of
quality" which we agree is redundant, the following revisions
to the end of Rule 26.4,701(1) are made: " , ., . and that soil
loss, degradation, and contamination would be minimized."™ The
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latter change will also protect against the possibility of an
unduly restrictive or unrealistic application of these stan-
dards to soil salvage operations.

(4) COMMENT: Change to read: Undisturbed soils must be
protected from contamination and degradation and soil salvage
operations must be conducted in a manner and at a time that
minimizes erosion, contamination, degradation, and compaction
amd -deterioration-of-the -biologicakr —chemiexl  -and -physical
propesties of the soil.

RESPONSE: The comment is accepted as the language in
guestion is redundant, except that the phrase "deterioration
of the biological properties”™ will be retained because it is
not covered by any of the other terms.

26.4.702 REDISTRIBUTION AND STOCKPILING OF SOIL

(4) COMMENT: Slippage is not a problem on gentle slopes
in our semi-arid climate and compaction may improve the water
holding capacity of coarser spoils. Our proposal better
recognized site specificity. A minimum depth of twelve inches
is arbitrary and unnecessary to achieve the objectives. The
common practice for the last ten years has been to scarify at
a depth of six to twelve inches, and there have been no
problems of slippage. Root action and freeze/thaw cycles will
do more to lessen compaction than ripping the spoil surface,
especially considering that the majority of this work is
negated by rubber-tired scrapers when redistributing topsoil.
Change to read: Prior to soil redistribution, regraded areas
must be deep-tilled, subsoiled scarified or otherwise treated
as required by the Department if necessary to eliminate
slippage potential at the soil?sp01l interface, to relieve
compaction, and to promote root penetration permeability of
spoils, This preparation must be done on the contour whenever
possible. and-to-a-minimum-depth-of-twelve-inchess

RESPONSE: The words "any possible" will be added as
follows: "to eliminate any possible slippage potential . . .
." This will be done in recognition of the possibility that
slippage potential may be ingignificant in various situations,

While compaction may improve some water-holding capaci-
ties, determination of the capacities would require that the
operator undertake routine measurements of bulk density and
various tests of water holding capacity of regraded spoils.

Scarifying the regraded spoil surface prior to soil
laydown to a twelve inch depth is considered reasonable. Use
of heavy machinery in reqrading spoils can result in an imper-
vious layer to a rather extensive depth. The twelve inch or
greater scarification depth will aid in reducing resistance to
root penetration at the soil-spoil interface by shattering the
compacted regraded spoil surface. There is no evidence that
"root action and freeze/thaw cycles will do more to lessen
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compaction than ripping the spoil surface. No other changes
to this rule are to be made.

(5) COMMENT: Compaction is not necessarily deleterious
to plant growth. Certain critical limits (e.g. with respect to
root growth) must be exceeded before damage can be assumed.

The language to be deleted is redundant with the definitions of
contamination and degradation. It is not possible to prevent
all soil erosion, contamination, compaction and degradation.
There must be a distinction between significant (i,e. that will
affect the post-mining land use) and insignificant effects.
Change to read: The operator shall, during and after redistri-
bution, prevent, to the extent possible, excessive spoil and
s0il compaction, protect against soil erosion, contamination,
and degradation amd-mimimize-the-dererioration-of-the-piologi-
eatrr-ehemiext—and-physicat-properties-—of-the-sotd that will
render the goil incapable of supporting the post-mining land
use,

RESPONSE: The comment regarding the redundant language in
this rule is accepted, except that the phrase "deterioration
of the biological properties” will be retained because it is
not covered by anv other term., However, all other language
will remain unchanged., Considering there is no means of
defining excessive compaction without taking bulk density
measurements in the field, the additional verbage is unaccepta-
ble. Here once again, we are concerned with the protection of
the soil resource prior to establishment of vegetation. Post-
mining land use is not the focus of attention; soil quality
must be maintained regardless of the post-mining land use.

The Department of State Lands agrees that it is not
possible to prevent all erosion, compaction, contamination, and
degradation, and the rule does not require that.

26.4.703 SUBSTITUTION OF OTHER MATERIALS FOR SOIL

(1) {(b) COMMENT: This requirement is unnecessary. If the
operator has already demonstrated that the medium is at least
as capable of supporting the approved post-mining land use as
in (b) above, then he has met his responsibility. Change to
delete: TPhe-medium-must-be-the -best-available-in-the-parmit
ares-te -support-vegetations

RESPONSE: This language must be retained in the rule in
order to be as effective as the corresponding Federal rule.

26,4.711 FESTABLISHMENT OF VEGETATION

(1)  COMMENT: This requirement does not apply to reestab-
lished vegetation, it applies to the seed that is used to
reclaim mined lands. This requirement is appropriately
addressed in Rule 26.4.716(4). Change to read: A diverse,
effective, and permanent vegetative cover of the same seasonal

Montana Administrative Register 1-1/12/89



~102-

variety and utility as the vegetation native to the area of
land to be affected must be established. This vegetative cover
must also be capable of meeting the criteria set forth in 82-4-
233, MCA, and must be established on all areas of land affected
except . . . during each season of the year., Reestablished
vegetation-mest-meet-the -requirements-of-apphticable -State-and
Pederal-seed r-poisoncus—and -noxtens -planty-and -intreduced

e -laws -and ~regulations r—~Rop-arers-designated -prime —farm-
Land -that -zre-to-he-pevegetated-to-2--vegetbabive —cover-as
previousty-deseribed-itn-this-pute r-the —-—--c

RESPONSE: The Department disagrees with this comment,
because 2-4-307, MCA, gives administrative agencies the author-
ity to adopt standards by referring to other rules or codes.
The Noxious Weed Management Act requires that noxious weeds be
controlled on all areas. The Department agrees with a portion
of the comment and has changed the language accordingly.

26.4.716 METHOD OF REVEGETATION

(2) COMMENT: Change to read: "An operator shall
establish a permanent diverse vegetative cover ef-ppedomimantly
native-speeies of the same seasonal variety and utility found
on the pre-mine area by drill . . .

RESPONSE: The Department disagrees with this comment,
because to meet the revegetation requirement of the Montana Act
and of SMCRA, especially those for permanence, diversity, and
utility, the Department believes this requirement is necessary.

26.4.720_ ANNUAL INSPECTIONS FOR REVEGETATED AREAS

COMMENT: Montana has added language to the effect that
repair of rills and gullies may restart the period of responsi-
bility. However, Judge Flannery's decision requires that the
repair of rills and gullies restart the period of responsibil-
ity unless it can be demonstrated that such action is a normal
conservation practice. Therefore, the State should either
demonstrate that such repair iz a normal conservation practice
or amend their program to state that such repair does restart
the period of responsibility.

RESPONSE: The proper rule reference is 26.4.721, not 720.
The rule has been revised to incorporate appropriate language
per the comment.

26.4,721 ERADICATION OF RILLS AND GULLIES

(1) COMMENT: The requirement to eradicate rills and
gullies nine inches or more in depth is arbitrary, and is no
longer included in the Federal rules., The department should
conform to the Federal rule changes and adopt the language of
30 CFR 816.95(b) which requires repair of rills and gullies
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which would adversely affect the post-mining land use. Change
to read: wWhen-piliis-er-guiites-deeper-than-nine-inehes-Lorm-in
areas—that-have -peen-pegraded-and-resoiriedr-the -pilkis-and
gittiies must-be-filledy-graded;-or-otherwise-stabitiped-and-the
arex-resceded or-replanted - -Bhe-Bepartment-shalkl -spaeify -that
ritis-or-guities-of-teswep-sine -be-seabilized-and -the -ares
reseeded-or-reptanted-if-the-ritliv-or-—gulites-are-disruptive-teo
the -approved-post-mining -land-use-opr-may-result-in-additionat
erdsion-and -sedimentarion: Rills and gullies which form in
areag that have been regraded and topsoiled and which either
disrupt the approved post-mining land use or the reestablish-
ment of the vegetative cover, or cause or contribute to a
violation of water quality standards for receiving streams
shall be filled, reqraded, or otherwise stabilized; topsoil
shall be replaced; and the areas shall be reseeded or
replanted, Thé Department shall also specify time frames for
completion of repair work and shall determine if the repair
-work will result in restarting the pericd of responsibility for
reestablishing vegetation . . . .

RESPONSE: The Department cannot congider this comment at
this time, because it involves a substantive change to
language that was not proposed for change, Consideration of
such a change would have to be made under a new rule making
exercise,

26.4.722 PROTECTION OF TOPSOIL STOCKPILES

COMMENT: The Federal rules require that the regulatory
authority select all acceptable standards for success and
samnpling techniques and include them in an approved regulatory
program. The preamble to the Federal rules further explains
that this provision is intended to provide for public comment
on and review of specific standards and techniques. According-
ly, Montana needs to require that any alternative success
standards be approved by both the Department and the Federal
coal requlatory authority. All technical guides must be either
excepted or referenced with sufficient specificity to provide
clear guidance to the operator and to allow a complete review
by OSMRE and the public. Similarly, Montana needs to submit,
perhaps in the form of an appendix or guidelines referenced in
the rules, the comparative methods and sampling techniques
which it will allow operators or other parties to use in evalu-
ating the success of revegetation with respect to ground cover,
production and stocking. Montana must amend its rule to be no
less effective than the Federal rule.

RESPONSE: The subject of these comments is properly
referenced to 26.4.726, not 722. The Department believes that
the revised rules delineate acceptable success standards to the
extent required by Federal rules. Sampling techniques used
must be approved by the Department and must comply with Rule
26.4.726. Guidelines regarding acceptable sampling and assess-—
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ment methodologies are available from the Department and will
be revised to best insure consistency with revised rules. The
Department believes that although gquidelines are available,
other methods not necessarily delineated by guideline are
acceptable if these methods are proven to be valid to meet an
intended purpose. These other methods must be accepted by the
Department, and validity will be established by consultation
with academic, government agencies, and by pertinent litera-
ture.

26.4.724 USE OF REVEGETATION COMPARISON STANDARDS

COMMENT: The need to establish reference areas even if
not used to compare reclamation against, is not justifiable.
It is very unlikely that these same communities can be
reestablished on reclaimed lands regardless of the extensive
effort made to do so. These native stands represent several
decades of management and the results of variable climatic
regimes, These communities cannot be reestablished within the
responsibility period even if extravagant seed mixes and sound
management techniques are utilized. Besides, why establish
them if you don't plan to use them? Eliminate this
requirement.

RESPONSE: The proposals to Rules 26,4.724 through
26.4.735 are not being adopted. Due to the extent of comments
on these rules, the Department has elected to retain all exist-
ing language. However, the Department will begin a separate
rule-writing effort to readdress these rules in coordination
with industry and other interested parties.

(1) COMMENT: It will not be necessary to establish
reference areas if technical standards based on historical data
or other methods for determining vegetation success are
approved in accordance with Rule 26.4.724(2) and (7). Change
to read: Reference areas must be established for each native
plant community type or group of similar native community tvpes
found in the area to be disturbed by mining if the method for
determining revegetation success will be based on comparisons
with a reference area.

RESPONSE: See Response to 26.4.724 above.

(2) COMMENT: Other methods for determining revegetation
success should be allowed as per the Federal rules, If more
than one method is required, the Department should have a good
reason for adding the extra burden on the operator. Presuma-
bly, if the operator has shown to the Department's satisfaction
that technical standards based on historical data or some other
method will work, reference areas will not be necessary.

Change to read: Success of revegetation must be measured on
the basis of comparison with unmined reference areas or by
comparison with technical standards derived from historical
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data or by other methods as described in (7) of this rule.
These areas, standards, and methods of comparison must be
approved by the Department, The Department for good cause
shown, may require that reference areas be used in conjunction
with historical data technical standards or other approved
methods to assess success of revegetation.

RESPONSE: See Response to 26,4.724 above,

(3) (a) COMMENT: "Good" condition rangeland is very rare
in eastern Montana. The reference area should be representa-
tive of lands to be mined. Change to read: The range condi-
tion of reference areas must reflect the condition of the lands
to be affected as determined by pre-mine baseline studies.
Reterence -areas-mast-be -managed —seeh—that-they-are—in—at-lteast
a-lased! -range -condibiony-ad -defined -by-the-Soil-Consmpvation
Serviee - -—When-this -reguiped —range —condition-has-been -achieved:
the-reference-—ares-must-pbe -grazed-at-an-approved -tevel:

RESPONSE: See Response to 26.4.724 above,

(4) (b) COMMENT: This phrase and the parentheses are not
necesgary in the sentence. Change to read: Vegetation
measurements (exclusive of grazing) must be conducted on the
referenes-arean-amd reclaimed areas ¢ and on reference areas
when appropriate }» for at least the last two years of this
period of responsibility.

RESPONSE: See Response to 26.4.724 above.

(7) COMMENT: Flexibility for using other methods for
determining revegetation success is given on the Federal level
and should be given here too. Change to read: The applicant
may propose and the Department may approve alternate standards
for measuring success of revegetation if it 1s affirmatively
demonstrated that such standards are at least as effective as
those derived from reference areas or historical data.

RESPONSE: See Response to 26.4.724 above,

26.4.725 PERIOD OF RESPONSIBILITY

COMMENT: Rule 718, which addresses management techniques,
directs the operator to use "any means necessarv to insure the
establishment of a diverse and permanent vegetative cover,
including irrigation, management fencing or other measures as
approved by the Department”. The specific requirements of this
rule are consistent with sound range management practices
common to the area. 1In contrast, Rule 725 resets the period of
responsibility time clock if fertilization or irrigation is
utilized as a management tool on reclaimed lands. This
contradiction basically ties our hands and prevents us from
using sound practices dictated by environmental factors., I
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fail to understand why the rancher across the fence can
irrigate during extremely dry periods, or fertilize when
nutrient deficiency symptoms are expressed, while operators
have to sit back and hope for rain or risk losing eight or nine
years of progress on reclaimed lands. Give us the flexibility
to correct problems as they occur. We share the common goal of
reclamation success. However, the rigid structure of the rules
inhibits realization of this goal. Perhaps a more sensible
approach would be to prohibit these activities during the last
year or two of the responsibility period. But to extend this
requirement over the full ten year period makes our job even
more difficult, and reduces our chances for success. We need
to manage our land without being penalized.

RESPONSE: See Response to 26.4,724 above,

COMMENT : The Federal language of 816.116(5) (¢} (1) should
be adopted to allow the operator to implement husbandry practi-
ces that would be a benefit to reclaimed lands without being
penalized by restarting the bond clock. Change to read: The
minimum period of responsibility for reestablishing for vegeta-
tion begins after the last seeding, planting, fertilizing,
irrigating, or other work, excluding husbandry practices that
are approved by the requlatory authority. =aetitvity-related-te
£rnat-reelamatron-as-—detepmined -by —the -Bepartment:

RESPONSE: See Response to 26.4.724 above.

26.4.726 VEGETATION PRODUCTION, COVER, DIVERSITY,
DENSITY, AND UTILITY REQUIREMENTS

(1) COMMENT: Other methods for determining revegetation
success should be allowed as per the Federal program. Sample
adeguacy is nearly impossible to demonstrate for some
parameters without resulting in extremely large sample sizes.
In order for sample adequacv to be demonstrated, all data
collection must be carried out in a controlled and scientifi-
cally designed manner. For some parameters such as utility,
morphological class segregation and diversity this is not
necessary or relevant, Sample adequacy may be demonstrated for
total production and total cover but for all other vegetation
parameters it proves unwieldly and is not important for showing
revegetation success, Change to read: Standard and consistent
field and laboratory methods must be used to obtain vegetation
production, cover, diversity, density, and utility data, and to
compare revegetated area data with reference area data and/or
with historical record technical standards or with other
approved standards. Specific field and laboratory methods
used, and schedules of assessments must be detailed in the
application and must be approved by the Department. Sample
adequacy must be addressed. demenstrabedr In addition to
these and other requirements described in this rule, the
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Department shall supply guidelines regarding acceptable field
and laboratory methods.

RESPONSE: See Response to 26.4.724 above,

(2) COMMENT: Delete (2) and substitute: the current
vegetative production of graminoids, forbs and shrubs must be
measured by clipping and weighing on the revegetated area and
the reference areas, Vegetative cover must be documentated for
each species present on revegetated areas and on all other
areas where a vegetation data base 1s required. The justifica=-
tion is that 26.4.726(3) (a) calls for production data to be a
composite of morphological classes. There is no point in
clipping and weighing by morphological classes when the data
are to be lumped.

RESPONSE: See Response to 26,4.724 above,

(2) COMMENT: Federal rules required only total cover and
total production. Changes were made in 26.4.726(3) (a) which
eliminated the reqguirement to compare production by morphologi-
cal class, therefore clipping morphological class should not be
required.

Language regarding native species is not appropriate here.
It is addressed in 26,4.728. See also comments regarding
native species in 26.4.728,

Change to read: The current vegetative production must be
measured by clipping and weighing. eaxeh-morphological-elass-on
he -peavegetated -—ares-and -ehe -reference -areas - {morpholeogiead
elasses -must-be-compasithed-by-native -and-tntroduced;  -anmuat
grasses;-perennial -cook-aeason -and —wrEM—SCATOR —grarSSe s —xnrnaly
bienniakyr-and-perennial-forbss-shrobs-—and -hakf—-shrubs) -
Vegerative -mist -be - documented - for-—eaek -specien-present-on
revegetative-areas-and-on-att-other-apeas where-a-vegetation
dara -base -in-pegquired ---At-least -Sifrp-one-pereent -6 f-the
species-present-on-the-revegerated -areas-must-pe-native -species
geretypicxlly-adapted —te-the-aresx---A-countable -apecies-muyst-be
eontributing -ak-teast-one -pereent -of-the ~eover-for-the —areas

RESPONSE: See Response to 26.4.724 above,

(3) COMMENT: Without being able to achieve sample
adequacy for parameters other than total cover and total
production as discussed in (1) above, ninety percent confidence
intervals would be invalid. Change to read: The sampling
techniqgues for measuring success must use a ninety percent
statistical confidence interval when comparing total vegetative
cover and total production. The-fellowing-vegerabion-parame-
ters-for-revegetated-are-data -muse-be-at-least-ninety-pepeent
of-identieatly -composited -reference —arer-data-andfor-technieal
standaprds -depived-—£pom-kistorieal-dartas--{fa)-botal-vegerative
production-{totals-depived -from-summation-of -morphetogieat
elaswes -deseribed-in -seation— {2} -abover-- (o) vegqetarive —cover
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tin-the-following categories: ——annual-grase --perenniak-
cook-seasen-—and WArm-seasoOn —$rassenr-anneakr-prennial -and
perennial -fors)lr-m{n)-density—inative-and -introducnd —species
of-treesy-shrubsr-and -half-sheubs - -and -{d)-diversiey-of
vegetation-{eatenlated -nsing-all-species):

RESPONSE: See Response to 26.4.724 above.

(4) COMMENT: Only total cover and total production
should be required as per the Federal rules, therefore this
rule is unnecessary. Delete: ¥ f-eme-merpheologieal-close-is
composed —of -undesiprable-species-for-both-witdtife-and -Live—
steekr-a-lesser-—cover-and --produetion-in-that -class may-be
zecepred -by -the -Bepartment ~+E-tt-~iw-offsek by -a-more desirable
ecover-and -produetior-in-anether-class:

RESPONSE: See Response to 26.4.724 above,

(5) COMMENT: Other methods for determining revegetation
success should be allowed as per the Federal program.

Grazing trials and especially weight gain studies are not
required by the Federal rules and are not the only method for
demonstrating utility. Further, these studies would require a
carefully controlled scientific design, including livestock
with identical characteristics, such that sample adequacy and a
ninety percent confidence interval could be achieved. If
demonstration grazing is used to show utility, trials should
utilize grazing plans and livestock typical of the area. The
Department should incorporate flexibility by allowing the oper-
ator to propose methods for demonstrating utility. Change to
read: The post-mine vegetative communities eover-and-predue-
tion-and-speecies-composition must be oOF equal utility compared
to those of the applicable reference area and/or historical
record standard or other approved standards. The method used
for demonstrating utility must be approved by the Department.
Efvestock-perfemanee -muast_alse-be-used-to-asses-reclatmed
areas-as-approved —or-preseribed by -the -Bepartment -in-compiiance
with-26-4:-7234-and-as-foklows:——{a)-Beiliby-of -revegetared-aress
with-regard-te-tivestock -mist-be-resessed-by-graring-of-revege-
tated-areas-and-resuits-must —be-—comparabte -to-those-on
reference-areas-or-to-historic-datar--Graging-triak-s-mast-be
decumented ~during -the -periods describad-in-26r4-324 {a)r—~tb}
Methods ~-used-to-2ssess-post—mine-abitiey-of-revegetated areas
rest-inelude -x-comparison-of-weight-gains-by-kivestoch-—-bive—
stock-weight -gains-on-revegetated-arexrs-ment-pe-at-least-pinety
percent-of-refepance-ares-of-historieal-data-weight-gains---{e
Beitity -datr-must-be-derived ~-from-groupings-of -vegetation
eommunities -that-zre ~determined -by -the ~Bepartment ~to-be -simitay
to-the-revegetatred -areas -baing -grased —

RESPONSE: See Response to 26.4.724 above,
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(5) {(a) (b) COMMENT: The commentor suggests that the
Department eliminate the need for weight gain comparisons and
studies. Coal companies are not in the cattle business. We
do not have any control over a rancher's herd, and therefore,
would not be able to generate any useful data. In addition,
there are many variables which would impact such a study, not
the least would be genetics. The Department already has the
capability to determine if reclamation has been successful.

RESPONSE: See Response to 26.4.724 above.

(5) (b} COMMENT: Delete (b) entirely. The justification
is that far too many non-comparable, uncontrollable and
unrepeatable factors would be involved. Climatic conditions,
breed of livestock, and age of livestock are just a few of the
factors. In practical terms, uniformity of and repeatability
of factors would be impossible. If the vegetative productivity
is acceptable, there is no need to go an additional step in the
food chain.

RESPONSE: See Response to 26.4.724 above.

(5) (d) COMMENT: (d) Utility data must be generated in a
manner and at a time approved the Department, as well as in
compliance with 26.4,323 and 26.4.724.

RESPONSE: See Response to 26,4.724 above.

(6) COMMENT: We feel that this requirement is unreason-
able and excessive. The distribution of plant communities is
shown on the post-mine revegetation map which must be approved
by the Department. Requiring morphological classes to have the
same distribution as pre-mine areas is overkill. It appears
that the Department is trying to do nothing more than to thwart
the industry by establishing a standard that is impossible to
attain. Change to delete: Bistpribubion-of-plant-species-and
morphologieat -elasses —on-reelaimed -areas -mest-provide -fopr-the
approved -post-mine -tand -tse —bo e -same —or —greskter -edtERE -pro—
vided -for-pre-mine -and-as -compared -—to-approved —revegeration
plans -and -reference -areas-or-historicalt-record -standards -or
boths

RESPONSE: See Response to 26.4.724 above.

(7) COMMENT: The Department has no authority to require
that the performance standards be met the last two years of the
Phase IIT bond period. 1If the operator shows that the
standards have been met when the ten year period is up then
bond should be released. Change to read: The-revegetated
aress-mast-mect-the -performance —standards -in-section-{H}
through-{6)-abeve-for-at-least-the-Lass -two-ypears-of-the -Phase
FEFE-Pond-periods
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RESPONSE: See Response to 26.4.724 above.

(8) COMMENT: This rule seems superfluous. If revegeta-
ted areas meet the performance standards, they will not be full
of noxious weeds, We must already comply with the noxious weed
laws when developing our seed mixes. Change to read: The
recstabiished -vegetabion -mest -meek -the -requirements-of-the
Net touy -Weed -Management —ket - {32320 -ehrouvgh - 7~2 2253 r—an
amendead)s

RESPONSE: See Response to 26.4.724 above,.

(9) COMMENT: These plant community characteristics
required by Montana statute and Federal regulation are largely
gqualitative, and hence, do not lend themselves to statistical
evaluation. Using vegetation data in combination with climatic
and grazing history during the responsibility period, a
qualified range scientist or plant ecologist can infer the
vitality of the reclaimed plant community, and address these
requirements in a narrative with supporting data. Use of such
a "technical evaluation" is preferable to total reliance on
statistics. Federal rules do not require statistical examina-
tion of these criteria. Change to read: 1In order to
demonstrate successful revegetation, the permittee must use
vegetation sampling data and any other relevant information to
demonstrate affirmatively that reestablished vegetation is
diverse, effective and permanent and that the species present
are compatible with the post-mining land use, have the same
seasonal characteristics of growth as the original vegetation,
are capable of self-regeneration and plant succession, and are
compatible with plant and animal species of the area.

RESPONSE: See Response to 26.4.724 above.

26.4.728 COMPOSITION OF VEGETATION

(1) COMMENT: This rule.should be deleted. The Depart-
ment has no authority to require that fifty-one percent of the
species present must be native. This number is arbitrary and
has no basis scientifically or legally. The act reads:
"species native to the area" not "native species", Most
species at one time or another were introduced. We feel that
"species native to the area" includes all species identified
during baseline studies whether or not they are technically
considered introduced, naturalized, etc. Change to delete:
Prier-to-Phase -FEE-bond-relense -the -revegetabed —2res-mast-meet
the -following-eritepriasr-~{(i)-Ie-must -be-composed -of-at-Least
Eifpypoone —percent -Rative-species -base —on-piehness -and —eover
dava-depived —in-accordance with-26r4r726-and -26 4733 -2}
Frtrodueed -speeies-may —be-present ~kn - -miporiby - {iese -than
£ifey-pareent-based -on-the-richness-and -cover—data)-tf-t-has
been-documented -to-the-Bepartmentls-satisfaction-that-they -have
the-ability-to-survive -in-the -ares -through-adverse cltimatie
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eonditionsr-partienlariy -drouvght - --Entrodueed -species-mast -be
as-sapable-—as-native-species-—of-meating-the -paguirements —of
26rdrtity-26r4c330r-26-4-35p~and-32-4-233<

RESPONSE: See Response to 26.4.724 above,

26.4.730 SEASON OF USE

(1) COMMENT: Other methods for measuring revegetation
success should be allowed as in the Federal rules., Change to
read: The revegetated area must furnish palatable forage in
comparable quantity and quality during the same grazing period
as the reference area or technical standard derived from
historic records or other approved standards. Palatability
must be based on the literature and proven by references.

RESPONSE: See Response to 26.4.724 above,

26.4.733 MEASUREMENT STANDARDS FOR TREES, SHRUBS, AND
HALF-SHRUBS

COMMENT: The Federal rule requires a ninety percent
statistical confidence interval for all comparisons including
trees, shrubs and half shrubs. In addition, the Federal rule
states that cover, p#oduction or stocking shall be equal to the
approved success standard when they are not less than ninety
percent of the success standard. The Montana rule lacks an
equivalent success standard for trees, shrubs, sand half shrubs,
Montana must amend its rule to be no less effective than the
Federal rule.

RESPONSE: See Response to 26.4.724 above,

(1) COMMENT: Other methods for determining revegetation
success should be allowed as per the Federal program. Change
to read: The species composition and stocking of trees,
shrubs, and half-shrubs, and half-shrubs on the revegetated
area must be comparable to the composition and density on the
reference area or with other approved standards in accordance
with 26.4.726 and .728.

RESPONSE: See Response to 26.4.724 above,

(2) COMMENT: Other methods for measuring revegetation
success should be allowed as per the Federal program. Change
to read: Only trees and shrubs that are greater than one foot
in height, . . . may be counted when comparing the stocking
rates of the revegetated area with the reference areas or
historical record standard or other approved standard. When-
ever multiple stems occur . . . .

RESPONSE: See Response to 26.4.724 above.
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(3) (a) COMMENT: Other methods for determining revegeta-
tion success should be allowed as per the Federal program.
Change to read: Each operator shall provide documentation
that: (a) density of woody plants established in the revegeta-
ted area is comparable to the density of live woody plants of
the same life forms of the approved reference areas or the
approved historical record standard or other approved
standards, with ninety percent statistical confidence, unless
stocking at a lesser rate that better achieves the approved
post=mining land use is approved by the Department; . . . .

RESPONSE: See Response to 26.4.724 above,

(3) (b) COMMENT: Density of trees, shrubs and half-shrubs
is the only meaningful measurement. Cover of trees, especial-
ly, is not relevant, Change to read: Phe-cover-of-trees;
ahrubs-and-haLE—Qhrubsqan—bhe—reveget&bﬁé-areaﬂneebs—bhe
requirements —of-82-4—-233r-and . . .

RESPONSE: See Response to 26.4.724 above.

(3) (c) COMMENT: This rule is unnecessary. It is
redundant with the cited rules, Change to read: The-speeies
diveprsity r-seasonak-variety -and -the -regeanerative -capaeity -of
the -yagetation-of-the-revegetated -aresr-meet-the -requirements-of
264t r=2EedrtiFyr-Re-4 7Ry -R2Erd-FREr-aRd P64 75

RESPONSE: See Response to 26.4.724 above,

26.4.751 PROTECTION OF FISH, WILDLIFE, AND RELATED ENVI-
RONMENTAL VALUES

(1) COMMENT: This rule appears to be too broad. There
is concern that liabilities c¢ould be incurred by forces outside
the operator's control.

RESPONSE: This rule revision is consistent with language
in 82~4-227(2) (a), MCA, and 30 CFR 816.97(b) (¢).

(2) {c) COMMENT: This rule should be limited to known and
important wildlife migration routes as in the original
language. "Wildlife movements" is too vague. The Department
does not have the authority to be so restrictive. Change to
read: Fence roadways where specified by the Department to
guide locally important wildlife to roadway underpasses. No
new barrier te-wildtife-mevements may be created in known and
important wildlife migration routes unless otherwise approved
the Department; . . . .

RESPONSE: The Department believes that the proposal to
return to original language is reasonable because the language
hag sufficient flexibility to allow case-by-case evaluation.
The original language is retained.
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26.4.761 AIR RESOURCES PROTECTION

(1) COMMENT: Rule 26.4.761 should be amended to be
consistent with the Office of Surface Mining Regulations at
Section 816,95, To retain the present rule, as proposed, is
not required by OSM and is contrary to both Federal and State
law. The Department and Board of Land Commissioners of the
State of Montana lack the statutory authority under the Act to
require a plan for monitoring a fugitive dust control practices
plan. Further, the rule, as proposed, duplicates in several
instances the rules promulgated by the Department of Health and
Environmental Sciences (Rule 16.8.101 - 16.8.1602) under
authority of the Clean Air Act of Montana (MCA 75-2-101 et,
seq.). ©See also comments under 26.4.311. Change to read:
Baek-—operater-shall-plan-and -employ -Bepartment-approved
fugitive duat -control-measures-as-an-rnetegral-pant-of-site
preparation;-eoak-mining-and-reelamation-oparations -—-Fhe

" Bepartment-shatl-approve-the —control-measures-apprepriate-for
use-in-plranning r-according-to-appltieabte -Faderal-and -Stabe -aiy
guality-standardsr-eLimate y—enioring~aip-quakibty-in-the-area
affected-by miningr-and-the-avaitable -controt-teehnotogyr— (1)
All exposed surface areas shall be protected and stabilized to
effectively control erosion and alr pollution attendant to
erosion., (2) Bhe-fugirtive-dust-eontrel-measures-to-be-usedy

nding-on-apptieable-Bederal-and-State-air-qualkity
standards;-elimatrer-existing-ain-gquatieypr-sire-of-the -opepra-
riony-and -type —of-operationy-mast -inelude r—as-pecessaryr-but
net-timited -tor-—{a)-throwgh—{t)---(3) Whenever it determines
that application of fugitive dust control measures listed in
section (2) is inadeguate, the Department may require
additional measures and practices as necessary. (4) Aty
menritoring —eguipment -mast -be -inseakied -and -monitoring -myst —be
copducbed -tn~aocordanee —with -the ~air-monitoring-pian -required
wnder-26ri-3tk-and -approved by -the-Beparement:

RESPONSE: See response to Rule 26.4.311.

26.4.801 ALLUVIAL VALLEY FLOORS: PRESERVATION OF ESSEN-
TIAL HYDROLOGIC FUNCTIONS AND PROTECTION OF FARMING

COMMENT: As discussed in OSMRE's December 24, 1986,
review, Montana 26.4.801 needs to also contain a section that
is counterpart to 1979 Federal program 822.11(c) which pertains
to the lengthy list of characteristics that support the essen-
tial functions of alluvial valley floors that were listed in
the 1979 program 785.19(d) (3). This addition to 26.4.801 is
necessary because of the January 29, 1988, appellate court
ruling that the Secretary had abandoned the detailed specifica-
tion of AVF characteristics without adequate explanation, and
the court directed the Secretary to provide appropriate
official guidance to operators and RAs. Montana must amend its
rules to be no less effective than the Federal rules. In
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addition this section should include a reference to section
26.4.325(3) ().

RESPONSE: Subchapter 3 deals with application require-
ments and Subchapter 8 addresses permitted activities. The
Department has endeavored to clarify this distinction in the
rule rewrite. For this reason it is inappropriate to discuss
application requirements in Subchapter 8.

26.4.805 ALLUVIAL VALLEY FLOORS: SIGNIFICANCE DETERMIN-
ATION

(1) COMMENT: As written, any decrease in the farm's
expected annual income from agricultural activities would
constitute a significant impact to the operation thereby
prohibiting all mining on AVF's. Practically, there can be
"insignificant" impact to farming and still allow for mining,
Section 82-4-227(3) (i) specifically states that if the land "is
of such small acreage as to be of ne%ligible impact on the
farm's agricultural production”, mining may be permitted. The
Federal rules also use the term "negligible impact" as well.
This is a critical distinction, and we believe that the rules
should incorporate the directive of the statute. Change to
delete: TPhe-sigrifieance-of-the-impact-of-the-proposed
aperations -onr-Earming -ie-based -ont-he-pelative -importance —of
the -vegetation-and -water-of-the grared-or-hayed -ztivvial-vatley
floor-area-—te-the-farmis-produetion-r-r—r—the —expected-annual
treome ~from-agriecnituralt -aetivitics —normatly -conducted -at -the
Exrme

RESPONSE: The wording of this rule has been revised to
clarify that the intent of the rule is not to totally preclude
mining on any alluvial valley floor and to be consistent with
Federal regulations.

26.4.825 ALTERNATE RECLAMATION: ALTERNATE REVEGETATION

(1) (i) COMMENT: Eliminate the need to plant a grass-
lequme mixture, It is always required. In some fields it may
be necessary to plant a small cereal grain.

RESPONSE: The rule as stated indicates that a grass-
legume stand must be established, only if necessary as deter-
mined by the DSL. This is by no means a mandatory practice and
will be evaluated on a case basis. Therefore, the existing
language is retained.

(1) (c) (i) COMMENT: It is not necessary to restrict
texture in this manner. Aspect and slope are more important.
If soils meet the capability class requirements, an additional
limitation on texture is not necessary. Restricting texture to
loamy may be prohibitive. The commentors suggest that this
section be eliminated. Delete: FEeoamy-taxture-as-defined-by
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the -B:5--Seil -Conservation-Serviee —in-the -Soil-Survey -Mansals
Chapter—4-aw-pevised-Mayr-198t—r—r—

RESPONSE: Soil texture is an important soil property in
determining seoil tilth, infiltration, permeability, water hold-
ing capacity, and erosivitv. Specifically, loamy textured
soils {(ranging from coarse sandy loams to silty clay loams) are
the most viable soils in relation to crop production and are
recommended by the SCS for agricultural uses. Thus, it is
obvious that the range of loamy textured materials is very wide
with the limits being the extremes at both ends of the
spectrum, In addition, 26.4.825(1) (b) {ii) would allow soils or
materials other than class IV cropland soils to be used. There-
fore, the DSL will retain the soil texture criterion in order
to better define soils which may be used for row crop and
cereal grain crop production.

(1) {e) COMMENT: Slopes such as those in capability unit
IVe-4 (Soil Survey of Richland County, MT) which range up to
fifteen percent are suited to cropping according to the Soil
Conservation Service. Change to read: Slope aradients must
not exceed eirght-fifteen percent; . . . .

RESPONSE: The Department disagrees with this suggestion,
because allowing highly disturbed lands proposed to be
reclaimed to cropland to have slopes reaching the upper limit
for Class 4 lands {i.e., fifteen percent) is not deemed prudent
reclamation practice. A margin of safety for stability appears
warranted, Thus, in accordance with other soil reconstruction
standards in (1) of this rule, the Department has chosen the
upper limit for slopes of Class 3 land (i.e., eight percent)
for this purpose.

(4) {(c) COMMENT: See comments in .723 to .732.

RESPONSE: See responses to applicable comments on .723 to
.732.

(5} COMMENT: Subsection (5} (b) of this rule does not
exist.

RESPONSE: This is true. The proper citation is (4) (c).

(6) COMMENT: The reclamation plan already allows for
wildlife habitat needs. Whether or not the operator wants to
also include additional habitat alonyg with croplands should be
at the discretion of the operator. The Department of State
lLand's original language was more appropriate. Change to read:
Where cropland, special use pasture, or hayland is proposed to
be the alternate post-mining land use on lands diverted from
fish and wildlife pre-mining land use, the-follewime-rs
reguireds (a) where Whemever appropriate for wildlife and crop
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management practices, the fields may be interspersed with
trees, hedges, or fence rows . . . (b} . . . .

RESPONSE: The suggested insertion "on lands diverted .

" cannot be made, because such a change in land use is not
allowed by 82-4-233, MCA, and would be in conflict with Rule
26.4.825(4) (a).

Regarding the comment on (a), the Department will insert a
reference to Rules 26.4.312 and .751 to indicate that this
requirement is to be considered as part of the reclamation plan
for wildlife. Also, the Department agrees that "where" should
replace "whenever".

26,4.912 BUFFER ZONE

(3) COMMENT: It seems unlawful to prohibit mining under
these structures. Also, these potential problems are covered
by 26.4.912(4).

RESPONSE: The Federal language in 30 CFR 817.121 is simi-~
lar to the Montana rule, Also, the Department can allow mining
under these structures if the operator demonstrates that subsi-
dence would not cause material damage. Therefore, there is no
change made to this rule,

26.4.1103 BONDING: PERIOD OF RESPONSIBILITY FOR ALTERNATE
REVEGETATION

COMMENT: The proposed State regqgulation is not as
effective as the Federal counterpart requlations. The State's
period of bond liability is limited to a period which "begins
after the last seeding, planting, fertilizing, irrigating, or
other activity related to final reclamation". Whereas the
Federal counterpart requlations require bond liability for the
duration of the mining and reclamation operation, and for a
period which is coincident with the extended responsibility for
successful revegetation. Montana must amend its rules to be no
less effective than the Federal rule.

RESPONSE: OSMRE has misread Rules 26,.4.1103 and 725. The
phrase, "period of bond liability," is not used in either rule,
These rules use the term, "period of responsibility," for
reestablishing vegetation. Please refer to 26.4.407(5) and
other rules as well as the Act regarding the requirements for
obtaining and maintaining bonds. No change is necessary.

26.4.1116 BONDING: CRITERIA AND SCHEDULE FOR RELFASE OF
BOND

{7) {(b) (v) COMMENT We believe that this section more
properly belongs in Phase IV bond release. It would be very
difficult to know so early in the “"game" whether hydrologic
functions have been reestablished. Change to read: Phe
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reegeablirahment o f-essential-hydretegic-functions-and
agriewttoryl -produetivity-on-aklivvial-valtley-floors-has-been
achieved;-and-r-r—=

RESPONSE: The Department will move this regquirement to
Phase IV,

(7} (b} (vi) COMMENT: We beljieve that this section more
properly belongs in Phase III bond release, It appears to be
related to a vegetation parameter rather than a soils charac-
teristic., Delete: With-respeet-to-prime—-£farmlands;-production
has-been-peturned -to-the -kovel -regutred -by -26:4 815

RESPONSE: While the Department agrees that this is a
vegetation related parameter, the State Act as well as SMCRA
and the Federal rules indicate that this reguirement must be
met at Phase II. This requirement for prime farmland appears
in 82-4-232(6) (c) (ii), MCA, which is equivalent to Phase IT in
the new proposed rules, This paragraph (ii) in the act allows
for release of additional bond when revegetation has been
established in accordance with the approved plan, which means
when the area has been seeded and/or planted and some evidence
of establishment is apparent. The actual evaluation of
revegetation relative to the standards of success under the
responsibility period is to be done under paragraph (iii); this
appears to be further supported by the lanquage in (ii) that
sufficient bond be retained, after release under (ii}, that
would be necessary for a third party to cover the cost of
reestablishing vegetation. This latter portion of the bond is
retained until the criteria in (iii) are met. The exception to
all of this is prime farmland productivity which must be met in
(ii) as stated.

(7) {c) {iv) COMMENT: There is no way the operator can
guarantee future management of impoundments after final bond
release and the lands are sold or turned back to the orginal
landowner. Furthermore, the Department has no authority for
such a request. Change to read: The provisions of a plan
approved by the Department for the sound #fetwre management
until final bond release is granted of any permanent impound-
ment by the permittee or landowner have been implemented to the
satisfaction of the Department,

RESPONSE: The language proposed by the Department appears
to be a reasonable interpretation of similar language in 82-4-
232(6) (¢) (ii), MCA. No changes are made.

{7) (d) (1) COMMENT: The criterion to have all lands with-
in a drainage basin reclaimed in accordance with Phases I-ITI,
is not well conceived. If an operation borders a major drain-
age, there will be no final bond release on any of the permit
until the operation is abandoned. There is ho reason to deny
Phase IV bond release on an entire drainage basin if there are
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parcels of land within it that are not reclaimed. This is a
particularly troublesome requirement for operators that are
mining on private surface where the landowners would like the
return of their land as promptly as possible. Mining from
outcrop inward will cause the bottom of the drainage to be
reclaimed first. The highwall area (top of drainage) may not
be reclaimed for many years, due to market demand and the
mining plan. It is possible that the great majority of the
drainage basin could be ready for bond release, but because the
upper reaches of the basin are not yet ready, the whole area
would have to wait. System would be in place to ensure that
sediment does not reach previously vegetated areas.

RESPONSE: While the Department appreciates your concern
regarding this requirement, the Department has concluded that
this requirement is still important to allow an examination of
how well an entire basin functions following reclamation,
primarily, from the stand point of surface water hydrology. It
is important to be able to observe this after all portions of
the main channel in a basin are completely reconnected. Since
problems of erosion or stability arising in the main channel (3)
may affect tributary channels and hill slopes, this concept
should include the whole basin.

(7) (d) (ii) COMMENT: Restoring fish and wildlife habitats
is an important objective of reclamation. If suitable habitat
is restored in the post-mining landscape, it is reasonable to
assume that fish and wildlife will use it. Many variables
affect wildlife habitat use and movements, and we cannot
control what wildlife will do., The focus of this bond release
criteria should be on the restoration of habitat rather than on
the fish and wildlife per se. Change to read: Fish and
wildlife and-tkedr habitats and related environmental values
have been restored . . .,

RESPONSE: The Department agrees with the comment and has
made the change as proposed.

(7) (d) (iii) COMMENT: The operator is responsible to
minimize impacts to the prevailing hydrologic balance applies
to off site areas only. Change to read: With respect to the
hydrologic balance, disturbance has been minimized and material
damage off site has been vented in accordance with the Act, the
rule, and the approved permit.,

RESPONSE: This language is a paraphrasing of 82-4-231 (k)
and cannot be altered.

26.4.1129 ANNUAL REFORT

(2) (g} COMMENT: A map of this type would contain so much
information that it would be illegible, especially at a scale
small enough for field use. All necessary information is
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already submitted to the Department. Change to read: B2n

RESPONSE: The Department has made a change in response to
vour comment to clarify its intentions. It is the operator's
responsibility to consult with the Department to determine what
features are necessary for depiction upon the inspection map.

26.4,.1202 METHOD OF INSPECTIONS

(2) (a) (b) COMMENT: We agree that a procedure for signoff
on contours prior to topsoiling is desirable, however, this
should be a departmental procedure during inspections rather
than a regulation. We understand the intent of this rule, but
if the operator wished to take the risk in topsoiling without
prior contour approval, that should be their decision because
it is their bond. We believe strongly that thirty days for
inspection is entirely too long, and we are very disturbed that
there is not time limit on when the Department must make a
decision. Past experience has shown that within the Department
heavy workloads, vacation schedules or other outside work
assignments many times affect the ability of the Department to
render a timely decision.

In multiple pit operations strippina and lay down deci-
sions are made according to customer demands. The sequencing
of mining and reclamation procedures is dependant on the market
and the fluctuations can be extreme causing the operation to
move at a very slow pace or very fast. If operation are moving
at a fast pace the operator may not have the time to wait
thirty days for the Department to inspect and an indefinite
time for the Department to make a decision. If this were to
occur the operator's only options are to stockpile topsoil or
to risk a NOV for not getting prior approval of the contours.
With this rule the operator will get a NOV even if the contours
are exactly according to the post-mine contour map if prior
approval was not obtained., We do not believe that this is the
Department's intent in writing this rule., However, by making
this a rule rather than a Departmental procedure, the Depart-
ment is putting the monkey on our back rather than taking the
responsibility of enforcing the Act.

The industry is willing to work with the Department in
developing a workable system for contour approval, but we are
strongly opposed to a rule addressing this issue. The commen-
tors suggest elimination of both sections.

RESPONSE: The Department agrees to delete all of section
{2). We shall attempt to develop a workable policy that will
be conducive to systematic review of post-mining contours.
After some experience with this policy, new rule making in this
area may be reconsidered.
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26.4.1206 NOTICES, ORDERS OF ABATEMENT AND CESSATION
ORDERS: ISSUANCE AND SERVICE

(3) COMMENT: It is not always necessary to make a field
inspection to terminate an abatement order. There are instan-
ces where a NOV was issued for a paperwork violation. In this
case abatements and terminations can be handled through the
mail rather than onsite. Change to read: Whenever an abate-
ment order has been complied with, the Department may shaki
inspect the abatement, and, if the abatement is satisfactorily
completed, may sha}t terminate the order of abatement. The
termination may muwst be issued onsite at the time of the
inspection.

RESPONSE: The Department agrees with the intent of this
comment, but will revise it differently than suggested.

Whenever an abatement order has been complied with, the
Department shall inspect or review the abatement, as appropri-
ate, and, if the abatement is satisfactorily completed, shall
terminate the order at the time of the inspection, if an in-
spection is necessary to determine compliance with the abate-
ment order.

(6) COMMENT: Montana has included a rule requiring
review of each notice of violation and statement of proposed
penalty for a pattern of violations. The comparable Federal
rule includes cessation orders. Montana must clarify that this
rule applies to imminent harm cessation orders to be no less
effective than the Federal rule.

RESPONSE: The language of the Federal rule (30 C.F.R.
843.11(d) has been added to 26.4.1213., Proposed 26.4.1206(6)
has been deleted.

26.4,1212 POINT SYSTEM FOR CIVIL PENALTIES AND WAIVERS

COMMENT: Section needs to be rewritten so that maximum
points are not assigned each time a violation has deemed to
have occurred. The Department has interpreted this rule to
mean that maximum points are assigned each time a violation is
issued. A sliding scale is provided, but no where in the rules
does it say the maximum must be assigned. Each violation
should be looked at on a case-by-case basis.

RESPONSE: Subsection (1) of the rule provides for assign-
ment of points on a sliding scale. The Department assigns
points within (a) through (d) based on the factors indicated in
those paragraphs with violation of less than maximum severity
within a particular category receiving fewer points,

{(4) COMMENT: The Federal rule requires the return of

escrow money within thirty days if the administrative or judi-
cial review reduces or eliminates the proposed penalty. The
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State rule lacks a counterpart. Montana must amend its rule to
be no less effective than the Federal rule.

RESPONSE: A requirement for payment within 30 days has
been added.

26.4.1250 RESTRICTIONS ON EMPLOYEE FINANCIAL INTERESTS:
CONTENTS OF STATFMENT

(1} COMMENT: The CFR specifically states that the
"report shall be on OSM Form 705-1 as provided by the office.™
The proposed change allows for "the form currently in use by
the Federal coal regulatory authority, if that form meets the

requirements of this rule." The State's change allows for
updates in OSMRE's forms directives system and adds a qualifier
~~ "if that form meets the requirements of this rule," It is

uncertain who determines if the form meets the requirements of
this rule, i.e., can the SRA determine the adequacy of OSMRE's
form? Because this form is used to report information to
OSMRE, there should be no reason for the State to review it.
To be no less effective than the Federal rule Montana should
eliminate this statement.

RESPONSE: The proposed amendment has been deleted and the
original language, which requires reporting on OSM Form 705-1
has been reinserted.

RULE XITI MODIFICATION OF EXISTING PERMITS: ISSUANCE OF
REVISIONS AND PERMITS

(4) (c) COMMENT: The operator should have a choice as to
which standards to apply to revegetated areas. For instance if
under the new rules the operator develops a technical standard
for measuring revegetation success, he will not be able to
apply it to revegetated areas completed prior to enactment of
the new rulesg, he will still have to use the reference area
method. One reason for revising the revegetation performance
standards is that there are many technical problems with the
formulas used, etc, to which the Department agrees. "Grandfa-
thering" in this instance is counterproductive.

RESPONSE: The proposed amendments in Sub-Chapter 7
regarding seeding and planting that give rise to the comment
have been deleted. The suggested amendment to (4) (c) has
therefore not been made.

(5) COMMENT: Permit applications or amendments currently
pending should not be delayed for compliance to the new rules.
This would be an unfair burden on the applicant. Approvals to
currently pending permit applications and amendments should be
made with the time frame for cross-referencing etc., specified
in this rule as applicable. Change to read: Each new permit
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and each amendment to an exlstlng permit applied for tssued
after [the day before

RESPONSE: The Department agrees with this comment, but
will also retain the word "issued."

4, The authority of the Board and Department to repeal
the following rules and the sections implemented are as
follows:

Rule AUTH IMP
26.3.307 82~4-204, 205, MCA 82-4-222, MCA
26.4.309 82-4-204, 205, MCa 82-4-222, MCA
26.4.506 82-4-204, MCA 82-4=-231, MCA !
26.4.508 82-4-204, MCA 82-4=231, MCA
26.4.509 82-4-204, 205, MCa 82-4-231, MCA
26.4.511 82-4-204, MCA 82-4-231, 232, MCA
26.4.512 82-4-204, MCA 82-4-231, 232, MCA
26.4,513 82-4-204, MCA 82-4-232, 234, MCA
26.4.712 82-4-204, MCA 82-4-232, 235, MCA
26.4,715 82-4-204, MCA 82-4-~-233, 235, MCA
26.4.722 82~4=-204, MCA 82-4-233, 235, MCA
26.4.803 82-4-204, MCA §2-4-227, 231, MCA
26.4.807 82-4-204, MCA 82-4-227, 231, MCA
26.4.812 82-4-204, MCA 82-4-.227, 232, MCA
26.4.813 - 82-4-204, MCA 82-4-227, 232, MCA
26.4.814 82-4-204, MCA 82-4-227, 232, MCA
26.4.816 82-4-204, 205, MCA 82-~4-227, 231, MCA
26.4.822 82-4~204, 205, MCA 82-4-233, MCa
26.4.1015 82-4-204, 205, MCA 82-4-226, MCA

The authority of the Board and Department to adopt the
amendments and new rules is based on 82-4-204 and 205, MCA;
Section 4, Chapter 70, Laws of 1987; Section 2, Chapter 288,
Laws of 1985; and Section 2, Chapter 289, Laws of 1985, The
amendments and new rules implement Title 82, Chapter 4, Part 2,
MCA.

Department of State Lands

Certified to the Secretary of State December 30, 1988.
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BEFORE THE DEPARTMFNT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULE 46.11.131 PERTAINING
TO THE FOOD STAMP
EMPLOYMENT PROGRAM

In the matter of the
amendment of Rule
46.11.131 pertaining to
the Food Stamp Employment
Program

TO: All Interested Persons

1, On November 23, 1988, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of Rule 46,11.131 pertaining to the Food Stamp
Employment Program at page 2477 of the 1988 Montana Adminis~
trative Register, issue number 22.

2. The Department has amended the following rule as
proposed with the following changes:

46.11,131 FOOD STAMP EMPLOYMENT AND TRAINING PROGRAM
Subsections (1) through (1) (b) {iv) remain as proposed.

AUTH: Sec. 53-2-201 MCA; AUTH Extension, Sec. 113, Ch.
609, L. 1987, Eff, 10/1/87.
IMP: Sec¢. 53-2-306 MCA

4. The Department has thoroughly considered all commen-—
tary received:

COMMENT: A legislative council staff person noted an authori-
ty extension was improperly omitted from the authorities
citation.

RESPONSE: The department has inserted the relevant authority

extension.
Kﬁé:‘*}jﬂAm; ﬁ‘,&ZZgZ:
Interim/Director, $¥cial and
Rehdbilitation Services
Certified to the Secretary of Stai? 7 oy S , 1989,
A
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VOLUME NO, 42 OPINION NO. 127

AGRICULTURE -~ Grazing districts;

GRAZING DISTRICTS - Membership;

NATURAL RESOURCES AND CONSERVATION, DEPARTMENT OF -
Grazing districts;

SOIL AND WATER CONSERVATION - Grazing districts;

MONTANA CODE ANNOTATED - Sections 76-16-103, 76-16-201
to 76-16-204, 76-16-207 to 76-16-209, 76-16-302,
76-16-304, 76~16-320, 76-16-322, 76-16-323, 76-16-411,

HELD: 1. A member of a grazing district is no longer
eligible and must withdraw from membership in
the district if he ceases to be engaged in the
livestock business or no longer owns or leases
forage-producing 1land. The rights and
interest involved should be determined by the
directors of the state district with the
approval of the Department of Natural
Resources and Conservation.

2. A member of a grazing district may withdraw
from membership in the district if the
district's articles of incorporation or by-
laws provide conditions and procedures for
voluntary withdrawal.

3. If a member of a district continues to be
engaged in the livestock business and owns or
leases forage-producing land, and the
district's articles of incorporation and by-
laws do not provide for voluntary withdrawal,
a member may not unilaterally withdraw from
the district.

13 December 1988

Larry Fasbender, Director

Department of Natural Resources
and Conservation

1520 East Sixth Avenue

Helena MT 59620

Dear Mr. Fasbender:

You have requested my opinion regarding the following
questions: .

1. May an individual withdraw from a grazing
district?

Montana Administrative Register 1-1/12/89



~125-

2, If an individual mav withdraw, what is
the proper procedure for doing so0?

3. If a permittee member may withdraw, would
that be considered a loss of preference
entitling the ex-member to his

proportionate share of excess reserves
and assets of the district pursuant to
section 76-16-414(2), MCA?

4, If a permittee member may withdraw, do
the leases of private and public land
revert to the district that has handled
the leases and in whose name they are

held, or would thev revert to the
individual who oOWns the dependent
property?

Grazing districts are governed bv the Grass Conservation
Act (Act), Tit. 76, ch. 16, pts. 1 to 4, MCA.
Establishment of the districts is provided for in
sections 76-16-201 to 208, MCA.

Three or more persons, mav propose creatiom of a state
district by submitting a written statement and plat
showing the proposed boundaries of the district to the
Department of Natural Resources and Conservation
{Department) . § 76-16-201(1), MCA. Those persons
making the proposal must own or control commensurate
property, i.e., property which is not "range" as defined
in the Act, and they must be livestock operators within
the area proposed to be created into a district,
§§ 76-16-103(4), 76-16=-201{(1), MCA. After receiving the
statement and plat and any additional information, the
Department conducts a hearing concerning creation of the
grazing district. §§ 76-16-201(3), 76-16-202, MCA. The
record of the hearing and a report prepared by the
Department are then sgsubmitted to the Board of Natural
Resources and Conservation (Board). § 76=16-202(2),
MCA. If those who own or control over 50 percent of the
lands to be included in the district approve formation
of the district, the Board may issue a certificate of
approval. § 76-16~203, MCA,

Upon issuance of that certificate, three or more
qualified persons may prepare and file articles of
incorporation, along with the certificate of approval,
with the office of the Secretary of State,
6§ 76~16-204(1), MCA. The articles of incorporation must
include, among other things, the membership fee to be
charged for each member, and the names and residences of
the persons who subscribe, together with a statement
that each owns or controls commensurate propertv and is
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a livestock operator within the proposed district.
§ 76-16-204(2) (c¢), (e), MCA.

When organized, a district must file with the county
clerk and recorder of each county in which its lands lie
a map or plat of the external boundaries of the district
and a copy of its articles of incorporation.
§ 76-16-207, MCA. Within 60 days after its
incorporation, the district must adopt by~laws approved
by the Department. § 76-16-208, MCA.

The articles of incorporation, by-laws, and boundaries
of a grazing district may be amended. §§ 76-16-206(1),
76-16-208, 76-16-209, MCA.

Nothing in the statutes requires all eligible persons to
join when a grazing district is established. 1In fact,
the statutes recognize that nonmembers may own or
control land within the external boundaries of the
district. See 6§ 76-16-320, 76-16-322, 76-16-323,
76-16=-411, MCA, See also McKee v. Clark, 115 Mont. 438,
144 P.2d 1000 T1943) (plaintiff owned 1land within
external boundaries of state grazing district but was
neither a member nor a permittee of district).

However, pursuant to section 76-16-108(2), MCA, "any
person who chooses to become a member of any state
district is bound by all the provisions of [chapter 16]
and is limited to the statutory remedies therein
contained," (Emphasis added.) The statutes, by-laws
and articles of incorporation, and the application to be
a member constitute a contract between the member and
the corporation. Appeal of Two Crow Ranch, 159 Mont.
16, 23, 494 p.2d 915, 919 (1972).  LikKewise, the right
of a member to withdraw from an agricultural cooperative
is generally regulated by statutory or charter
provisions, the by-laws of the cooperative, and the
contracts with members. 3 C.J.S. Agriculture § 1534 at

720 (1973). Thus, a member may withdraw only in
circumstances contemplated by the statutes, the articles
of incorporation, or the by-laws of the grazing
district,

Membership in a state grazing district is statutorily
limited to persons, or agents of persons, who meet two
conditions: (1) they are engaged in the 1livestock
business, and (2) they own or lease forage-producing
lands within or near the district. € 76-16-302, MCA.
Conversely, if a person ceases to be engaged in the
livestock business or no longer owns or leases forage-
producing land, he is no longer eligible to be a member.
The rules of statutory construction dictate that
legislation be read as a whole to ascertain legislative
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intent., State v. Magnuson, 210 Mont. 401, 408, 682 P.2d
1365, 1369 (1984). Pursuant to section 76-16-304, MCA,
when a member disposes of a part of the lands or leases
owned by him so0 that another person becomes the owner of
the lands or leases and acquires the right to
membership, then the rights and interests involved are
determined by the directors of the state district with
the approval of the Department. It follows that the
same type of determination of the rights and interests
involved should be made by the ‘directors and the
Department if a member becomes ineligible for membership
by ceasing business or transferring his land or leases.
I conclude that an individual must withdraw from a
grazing district if he is no longer eligible for
membership, The directors of the district should then
determine the rights and interests involved with the
Department's approval.

As T noted above, a member may generally withdraw from a
grazing district in circumstances contemplated by the
statutes, the articles of incorporation, or the by-laws.
The Act gives the districts broad authority to adopt and
amend their articles of incorporation and by-laws with
the Department's approval. I conclude that a withdrawal
procedure may be provided for in the articles of
incorporation or the by-laws of the district.

Therefore, it is my opinion that a member may withdraw
from a grazing district if the articles of incorporation
or by-laws or amendments thereto allow such a
withdrawal. Absent a circumstance where a member
becomes ineligible for membership, or the articles of
incorporation or by-laws provide for withdrawal, a
member may not unilaterally withdraw from a district.

It is inappropriate for me to answer vour remaining
questions concerning the  specific procedure and
ramifications of a member's withdrawal because they
would depend on the circumstances of the withdrawal, the
provisions of the articles of incorporation and the by-
laws, the terms of the 1leases at 1issue, and the
discretion exercised by the Department.

THEREFORE, IT IS MY OPINION:

1. A member of a grazing district is no longer
eligible and must withdraw from membership in
the district if he ceases to be engaged in the
livestock business or no longer owns or leases
forage-producing land. The rights and
interest involved should be determined by the
directors of the state district with the

1-1/12/89 Montana Administrative Register



-128-

approval of the Department of Natural
Resources and Conservation.

2. A member of a grazing district may withdraw
from membership in the district if the
district's articles of incorporation or by~
laws provide conditions and procedures for
voluntary withdrawal.

3. If a member of a district continues to be
engaged in the livestock business and owns oy
leases forage-producing land, and the
district's articles of incorporation and by-
laws do not provide for voluntary withdrawal,
a member may not unilaterally withdraw from
the district.

truly yours,

MIKE GREELY:
Attorney Genera
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VOLUME NO. 42 OPINION NO, 128

ADMINISTRATIVE LAW AND PROCEDURE - Whether rule
specifying necessary experience for outfitter's license
conflicts with statutory minimum age requirement;

FISH AND WILDLIFE - Licensing of outfitters;

T.ICENSES, PROFESSIONAL AND OCCUPATIONAL - Licensing of
outfitters;

ADMINISTRATIVE RULES OF MONTANA - Sections 8.39,409
(superseded)}, 8.39.502;

MONTANA CODE ANNOTATED - Sections 2-4-305(6), 2-15-1883,
37~47-101 to 37-47-404, 37-47-201, 37-47-302, 37-47-303,
37~47-305;

MONTANA LAWS OF 1903 - Chapter 11, section 10;

MONTANA LAWS OF 1941 - Chapter 103;

MONTANA LAWS OF 1949 - Chapter 173;

MONTANA LAWS OF 1951 -~ Chapter 184;

MONTANA LAWS OF 1955 - Chapter 223, section 1;

MONTANA LAWS OF 1971 - Chapter 221;

MONTANA LAWS OF 1975 - Chapter 541, section 3;

MONTANA LAWS OF 1987 - Chapter 528.

HELD: Section 8.39.502(1)(a), ARM, which requires
certain experience as a condition to outfitter
licensure and which may not be satisfied by an
applicant based on experience in Montana prior
to his 18th birthday, is not inconsistent with
section 37-47-302(1), MCA, which conditions
licensure on an applicant's being at least 18
years of age.

29 December 1988

Ron Curtiss, Chairman
Board of Outfitters
Department of Commerce
1424 Ninth Avenue
Helena MT 59620-0407

Dear Mr. Curtiss:

You have requested my opinion concerning the following
question:

May the Montana Board of Outfitters require,
as a condition of licensure as an outfitter,
that an applicant have three seasons of
experience in Montana or bordering states as a
licensed outfitter or licensed professional
guide working for a licensed outfitter if such
requirement makes it impossible for the
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applicant to have satisfied the experience
requirement prior to his 18th birthday?

I conclude that the Board of Outfitters does have
authority to issue reasonable rules requiring specified
experience as a condition to licensure as an outfitter
and that section 8.39.502(1) (a), ARM, is not
inconsistent with section 37-47-302(1), MCA, merely
because its requirements cannot be satisfied by all

applicants prior +to their 18th birthdays. It is
inappropriate to resolve the other dquestion raised in
your letter, concerning whether the experience

requirement in section 8.39.502(1) (a), ARM, is
reasonable.

The Legislature first required licensure of individuals
in the “guiding" business under 1903 Montana Laws,
chapter 11, section 10. The 1903 statute permitted such

licensure wupon submission of an affidavit by "(alny
competent person, who is a bona fide citizen of the
State of Montana ... stating that the applicant is of

good moral character and responsible, and signed by
three tax payers of the county in which the applicant
lives" and payment of a $10 annual fee. Aside from the
addition of a reciprocity provision in 1941 Montana
Laws, chapter 103, the 1903 statute's substantive
requirements remained unchanged until 1949 Montana Laws,
chapter 173.

The 1949 law established separate licensure requirements
for "outfitters” and "guides." The word "outfitter" was
defined as "any person or persons who shall engage in
the business of outfitting for hunting or fishing
parties, as the term is commonly understood, or any
person, persons, or agent of a domestic corporation who
is operating in this state from a temporary or permanent
camp, private or public lodge, private or incorporated
home, who shall for pay provide any saddle or pack
animal or animals, vehicles, boats, or other conveyance
for any person or persons to hunt, trap, capture, take
or kill any of the game animals or to catch any of the
game fish of the State of Montana." 1949 Mont. Laws,
ch., 173, § 4. Section 1 of this statute not only
specified the requisite elements of the application for
an outfitter's license but also vested in the state fish
and game warden discretion to determine whether the
applicant possessed "the necessary ability, experience
and equipment" for the protection and convenience of his
guests. The Legislature consolidated the outfitter and
guide licensure requirements in 1951 Montana Laws,
chapter 184, leaving unaltered the state warden's
authority to make the ability, experience, and equipment
determination, In 1955 the warden's licensure
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responsibility was assumed by the director of the
Montana Fish and Game Department who, in turn, was
required to make the outfitter ability, experience, and

equipment determination with reference "to such
standards that have been adopted by the [Montana Fish
and Game] commission." 1955 Mont. Laws, ch. 223, § 1.

The Legislature substantially revised the regulation of
outfitters in 1971 Montana Laws, chapter 221, Most
importantly, the 1971 statute created an advisory
council, known as the Montana Outfitter's Council, and
transferred the Fish and Game Commission's rulemaking
powers to the director of the Fish and Game Department,
Section 5(2) of this statute further required the
director, after considering the Council's
recommendations, to issue "[olutfitter standards" and
"frlegulations prescribing all requisite qualifications
for license, including training, experience, knowledge
of rules and regqulations of governmental bodies
pertaining to outfitting and condition and type of gear

and equipment.," Section B8(2)(c) also imposed, for the
first time, a requirement that license applicants "[ble
at least twenty-one (21} years of age." The age

requirement was reduced to 18 years in 1975 Montana
Laws, chapter 541, section 3. ®

The basic structure of outfitter regulation contained in
the 1971 act remained in effect until adoption of 1987
Montana Laws, chapter 528 (codified in §§ 37-47-101 to
404, MCA). The 1987 statute made two significant
changes in such regqgulation. First, it created the Board
of OQutfitters which assumed the Department of Fish,
Wildlife, and Parks' responsibility with respect to
licensing and promulgation of rules

to administer and enforce this chapter,
including but not limited to rules prescribing
all requisite gualifications for licensure.
These qualifications must include training,
experience, knowledge of rules of governmental
bodies pertaining to outfitting, and condition
and type of gear and equipment{.]

§ 37-47-201(5) (b), MCA (temporary). Second, the Board
is scheduled to terminate as of July 1, 1991, and be
replaced by an advisory entity known as the Qutfitters'

Council, with the former's current licensing
responsibilities transferred to the Department of
Commerce. §§ 2-15-1883, 37-47-201, MCA (effective

July 1, 1991). 1In discharging its responsibilities, the
Department of Commerce 1is directed, inter alia, to
"consult with the outfitters' council to develop policy
concerning the administration of outfitting"
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(§ 37-47-201(4), MCA (effective July 1, 199%1))}, baut,
unlike the Board, is given no rulemaking power.

The description of statutory changes with respect to
outfitter licensure is important because it shows not
only increasingly more complex regulation but also,
since 1955, a shift from specifying statutorily all
licensure requirements to a process which relies heavily
on administratively imposed standards. Promulgation of
those standards has been the responsibility of the Fish
and Game Commission, the Department of Fish, Wildlife,
and Parks and, under the 1987 act, the Board of
Qutfitters. The 1971 act, moreover, mandated adoption
of rules specifying experience requirements. The rules
in effect immediately prior to implementation of the
Board's regulations at issue here were contained in
section 8.39.409, ARM, and stated:

(1) A general outfitter is required to meet
the following experience standards:

(a) a minimum of 5 years' hunting, fishing,
packing and camping, handling livestock and
equipment experience or previous experience as
a professional guide with a general outfitter
or previous experience as a licensed special
class I and II outfitter; and the director,
when deemed necessary, may require a practical
field examination to determine the applicant's
ability to wuse all equipment required to
provide service.

(2) A special outfitter is required to meet
the following experience standards:

{a) a minimum of 5 years' hunting{,] fishing,
floating and boating or previcus experience as
a professional guide with a general outfitter
or as a professional guide for a special
outfitter in category of license requested.

The Board's rules differ somewhat from the Department's
in various respects and, as to experience, require an
applicant to "have three seasons of experience in
Montana or bordering states as a licensed outfitter or a
licensed professional guide working for a licensed
outfitter" and permits "one season of experience [to] be
waived by the board for an applicant who has completed
training at an outfitter or guide school licensed by a
state and approved by the board." § 8.39.502(1){a) and
(3) (b}, ARM.
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The longstanding nature of administratively imposed
conditions of outfitter licensure and the express
legislative direction in section 37-47-201(5)(b), MCA
(temporary), mandating the Board to adopt rules
governing experience qualifications negative any
contention that section 37-47-302, MCA, which sets forth
certain qualifications required to apply for or possess
an outfitter's license, is intended to identify the only
qualifications, aside from satisfactory completion of
the examination provided under section 37-47-305, MCA,
upon which licensure may be conditioned; i.e., the
statutorily established qualifications are not to be
exclusive. Cf. McPhail v, Montana  Board of
Psychologists, 196 Mont. 514, 640 P.2d 906 (1982)
(finding statutory requirements to be exclusive and
invalidating rule which conditioned licensure upon
satisfying additional requirement); Bell v. Department
of Licensing, 182 Mont. 21, 594 pP.2d 331 (1979) (same).
It has nonetheless been suggested that section
8.39.502(1) (a), ARM, is inconsistent with section
37~47-302(1), MCA, which states in part that an
applicant for outfitter licensure must be at least 18
years of age, because it is impossible for an applicant
to have satisfied by age 18 the experieénce requirements
through work in this state. See also § 37-47-303(1) (a),
MCA (requiring applicants for professional guide
licensure to be at least 18 years of age). The issue is
therefore whether section 37-47-302(1), MCA, requires
the Board to adopt experience standards which, at least
theoretically, can be satisfied by an 18-year-old.

Nothing in section 37-47-302{(1), MCA, evinces an attempt
to so limit the Board's standard-setting authority.
Literally read, it merely specifies one of several
minimum conditions to licensure and does not prevent the
Board from fashioning experience requirements which
themselves require one or more vyears of licensure
obtainable only by a person who has reached the age of
18 years. The Legislature clearly contemplated through
its express grant of rulemaking authority in section
37-47-201(5)(b), MCA, that the Board would adopt
licensure standards pertaining to experience and that

those standards, unless otherwise independently
unreasconable or in direct conflict with a specific
statutory provision, should be given effect.

§ 2-4-305(6), MCA, Since the age requirement in section
37-47-302(1), MCA, represents a minimum licensure
condition, the Board cannot be faulted for adopting a
rule which may have the practical effect of limiting
outfitter licensure to persons who are no less than 19
or 20 years of age. See Bick v. State, 43 St. Rptr.
2331, 2334, 730 P.2d4 418, 421 (1986) ("A valid rule must
meet both prongs of a two-prong test to determine
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whether or not it harmonizes with its enabling
legislation. It must not engraft additional and
contradictory requirements on the statute, and it must
not engraft additional noncontradictory requirements on
the statute which were not contemplated by the
Legislature"). Simply put, section 37-47-302(1), MCa,
may not be metamorphosed into a legislative directive
that the Board adopt experience requirements which, at
least in theory, can be satisfied by age 18,

You also inquire concerning whether the experience
standard in section 8.39.502(1) (a), ARM, is reasonable.
The reasonableness of this standard likely presents
significant factual questions inappropriate for
resolution in an Attorney General's Opinion. Thus, that
issue cannot be addressed in this opinion.

THEREFORE, IT IS MY OPINION:

Section 8.39.502(1) {(a), ARM, which requires certain
experience as a condition to outfitter licensure
and which may not be satisfied by an applicant
based on experience in Montana prior to his 18th
birthday, is not inconsistent with section
37-47-302(1), MCA, which conditions licensure on an
applicant's being at least 1B years of age,

Ve truly yours,

/ MIKE GREELY
u// Attorney General
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VOLUME NO. 42 QPINION NO. 129

CITIES AND TOWNS =~ Authority to adopt budget which
provides for different millage rates within a particular
taxing unit;

TAXATION AND REVENUE - Authority of c¢ity council to
adopt budget which provides for different millage rates
within a particular taxing unit;

MONTANA CODE ANNOTATED - Sections 15-10-401, 15-10-402,
15-10-412;

MONTANA LAWS OF 1987 - Chapter 654;

OPINIONS OF THE ATTORNEY GENERAL - 42 Op, Att'y Gen. No.
21 (1987).

HELD: Chapter 654, 1987 Montana Laws, prohibits use
of different millage rates within a taxing
unit to increase the tax liability attendant
to a particular piece of property over the
1986 tax vear level or to impose tax liability
equal to that in the 1986 tax vear as to
propertv whose valuation has decreased.

29 December 1988

David V. Gliko

City Attorney

P.O0. Box 5021

Great Falls MT 59403-5021

Ken Nordtvedt, Director
Department of Revenue

Room 455, Mitchell Building
Helena MT 59620

Dear Messrs, Gliko and Nordtvedt:

You have submitted separate opinion reguests which
present the following question:

Is a taxing unit prohibited from adopting a
mill levy rate which cannot be uniformly
imposed upon all property within the unit
because of the tax limitation in section
15-10-412(7), MCA?

I conclude that chapter 654, 1987 Montana Laws (codified
in 6§ 15-10-411, 15-10-412, MCA), prohibits a taxing
unit from using nonuniform, or varying, millage rates in
a particular tax year either to increase a taxpayer's
liability over 1986 for property whose taxable valuation
has increased pursuant to section 15-10-412(4), MCA, or
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to impose tax liability equal to that in 1986 for
property whose valuation has decreased.

In August 1988 the city of Great Falls adopted
Resolution No. 8203 which established an aggregate levy
of 103,37 mills for all taxing units included within its
fiscal year 1989 budget, excluding a 1.12 mill levy to
finance bonded indebtedness. The 103,37 mill levy was
8.30 mills higher than that imposed for tax vear
1986~-~-the base year for determining compliance with the
property tax limitations in Initiative No. 105 (codified
in §§ 15-10-401, 15-10-402, MCA) and chapter 654. The
total taxable valuation in none of the involved taxing
units had decreased by 5 percent or more from the
previous year, and the higher mill levy thus could not
be applied to all property within a particular taxing
unit since, if so applied, the tax liability of some
taxpayers would increase over tax year 1986 in
contravention of section 15-10-412(7), MCA.
Nonetheless, the resolution contemplated full
application to certain valuation which, under chapter
654, is excluded from the general property tax
limitation and thus anticipated that some property
valuation would be effectively taxed at 95.07 mills and
other property valuation taxed at 103.37 mills, It
further contemplated that property whose valuation had
decreased from 1986 levels would be taxed at the millage
rate, not to exceed 103.37 mills, necessary to produce
the same monetary liability as in 1986 for the involved
property. Prior to actual implementation of the higher
mill levy, the city council passed Resolution No. 8216
which restored the 1986 levy of 95,07 mills, but the
council remains interested in the validity of the
earlier resolution for future budgetary purposes.

I first address Resolution No., 8203's validity with
respect to application of the 103.37 mill levy rate to
additional valuation of the kind specified: in section
15-10-412(4), MCA. Initiative No. 105 limited, with
certain exceptions not relevant here, the maximum amount
of taxes which could be levied on property in statutory
classes 3, 4, 6, 9, 12, and 14 to that levied in tax
year 1986. § 15-10-402(1), MCA, It defined the terms
"amount of taxes levied" and "amount levied" to "mean
the actual dollar amount of taxes imposed on an
individual piece of property, notwithstanding ...
changes in the number of mills levied, or increase or
decrease in the value of a mill," § 15-10-402(4), MCA.
Chapter 654, whose provisions terminate on December 31,
1989, modified the initiative's effect in various
respects but generally limits property taxes to 1986
levels in section 15-10-412(7), MCA. Like that in
Initiative No. 105, chapter 654's property tax
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limitation was established with reference to actual
taxes paid under 1986 assessments and not to mill levy
rates. § 15-10-412(2) and (7), MCA. Chapter 654
accordingly does not nominally restrict mill levy rates
although, by limiting tax amounts, it mav, and virtually
always does, affect in practice permissive millage
rates. See 42 Op. Att'v Gen. No. 21 (1987).

Unlike Initiative ©No. 105, chapter 654 does allow
increases

in the actual tax 1liability on individual
property in each [statutory] class as a result
of:

(a} construction, expansion, replacement, or
remodeling of improvements that adds value to
the property;

(b) transfer of property into a taxing unit;
{c} reclassification of propertyv;

(d) increases in the amount of production or
the value of production for property described
in 15-6-131 or 15-6-132;

(e) annexation of the individual property
into a new taxing unit; or

(f} conversion of the individual propertv
from tax-exempt to taxable status.

§ 15-10-412(4), MCA. The bhases for these exemptions are
either an increase in the property's valuation, other
than from cyclical reappraisal, or a change in the legal
status of the property accompanied by differing tax
consequences. Section 15-10-412(4), MCA, clearly does
not create an exception to the general property tax
limitation in section 15-10-412(7), MCA, for tax amounts
which do not result from new or increased taxable
valuation or change in legal status.

Consequently, while chapter 654 does not specifically
restrict mill levy rates for property subject to the tax
limitation in section 15-10-412(7), MCA, it does
prohibit any increase in actual tax liability over 1986
tax year levels unless otherwise authorized. The
exceptions to this limitation in section 15-10-412(4),
MCA, must be construed in light of this prohibition ang,
when so read, do not permit increases over 1986 tax
amounts premised on differentiated millage rates within
a taxing unit. Increases over 1986 tax Jlevels
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authorized under section 15-10-412(4), MCA, may instead
derive only from the additional valuation or change in a
property's legal status of the nature described in that
subsection. My conclusion in this regard is further
supported by the analysis below with respect to the
effect of the last sentence of section 15-10-412(7),
MCA.

Chapter 654 also prohibits application of Resolution No.
8203 insofar as it would have imposed differing millage
rates, not to exceed 103.37 mills, on property whose
valuation decreased since 1986 in order to reach that
year's level of tax 1liability for the particular
property. The final two sentences of section
15-10-412(7), MCA, read:

In fixing tax Jlevies, the taxing units of
local government may anticipate the deficiency
in revenues resulting from the tax limitations
in 15-10-401 and 15-10-402, while under~-
standing that regardless of the amount of
mills levied, a taxpayer's liability may not
exceed the dollar amount due in each taxing
unit for the 1986 tax year unless the taxing
unit's taxable valuation decreases bv 5% or
more from the previous tax vyear, If a taxing
unit's taxable valuation decreases by 5% or
more from the previous tax vyear, it may levy
additional mills to compensate for the
decreased taxable valuation, but in no case
may the mills levied exceed a number
calculated to equal the revenue from property
taxes for the 1986 tax year in that taxing
unit.

The first sentence reflects the basic property tax
restriction embodied in Initiative No. 105, while the
second allows additional mills to be imposed to
compensate for overall property devaluation of 5 percent
or more from one vear to the next within a taxing unit
without reference to that restriction--as long as total
property tax revenuc for the taxing unit does not exceed
the 1986 amocunt. The second sentence expressly
authorizes levies of additional mills because the
Legislature recognized that, except in the extraordinary
situation where all property within a taxing unit has
decreased in valuation, application of increased millage
will raise at least some taxpayers' tax liability over
1986 amounts. This sentence, moreover, would have no
discernible purpose if nonuniform millage rates were
permissible, since in that case a taxing unit could
alwavs levy at whatever rates would produce total
property tax liability at least equal to that in 1986,
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Because it presumably does not enact meaningless
provisions, I draw from the last sentence of section
15-10-412(7), MCA, the conclusion that the Legislature
intended property taxes subject to Initiative No. 105
and chapter 654 to be levied on the basis of a uniform
millage rate within a particular taxing unit--a
conclusion inconsistent with Resolution No. 8203.

I note that determination of your question on statutory
grounds avoids the need to address a significant issue
under the United States and Montana Constitutions' equal
protection provisions presented by Resolution No, 8203's
proposed use of varying millage rates.

THEREFORE, IT I8 MY OPINION:

Chapter 654, 1987 Montana Laws, prohibits use of
different millage rates within a taxing unit to
increase the tax 1liability attendant to a
particular piece of property over the 1986 tax vear
level or to impose tax liability equal to that in
the 1986 tax year as to property whose valuation
has decreased.

Vegfy truly ypurs, « e £ .

MIKE GREELY
Attorney General
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address
is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a
looseleaf compilation by department of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of +the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical 1index.
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which list MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM is uypdated through September
30, 1988. Thisz table includes those rules adopted during the
period September 30, 1988 through December 31, 1988 and any
propesed rule action that is pending during the past 6 month
period. (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue
of the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through September 30, 1988,
this table and the table of contents of this issue of the
MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1988 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

I Exempt Compensatory Time - Workweek, p. 2609
I-VII Exchange and Loan of Employees, p. 1935, 2370
2.5.505 Mistakes in Bids, p. 916, 1521

2.21.1301 and other rules - Sexual Harassment Prevention,

p. 446, 1187
2.21.1812 Exempt Compensatory Time, p. 1933, 2372
2.21.8001 and other rules - Grievances, p. 2055, 2559
{Teachers' Retirement Board)

I and other rules - Creditable Service for Absence
Without Pay - Clarifying Redeposits of Amounts
Withdrawn - Earnings After Retirement -

Recalculation of Benefits Using Termination Pay,
p. 1292, 2213

AGRICULTURE, Department of, Title 4

I Inspection FPee for Commercial Feeds, p. 2467

I-XXVI and other rules - Standards and Procedures for
Implementation of the Montana Environmental
Policy Act, p. 1606, 2692

4.9.401 Annual hAssessment on wWheat and Barley,
p. 1627, 2032

4.12.3501 and other rules - Grading of Certified Seed
Potatoes, p. 2062, 2562 .

4.12,3501 and other rules - Grading of Certified Seed
Potatoes, p. 2266
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STATE AUDITOR, Title 6

I-11 Unethical Practices by Investment Advisers and
Broker-dealers, p. 2065
I-VIl Emergency -Rules -Implementation of the Medicare
" Catastrophic Coverage Act of 1988, p. 25&3
6.2.122 Temporary Cease and Desist Orders, p. 1233, 1888
6.6.1502 and other rules - Crop Hail Insuranae Rate

Filings, p. 631, 917, 1665 i .
6.10.101 and other rules - Securities - Whole Mortgages
and Certificates of Deposit, p. 918, 1803, 1889
6.10.121 Registration of Securities Salesmen and Broker-
dealers, p. 2071

COMMERCE, Department of, Title 8

I Process Servers - Examination Fee, p. 1234, 1810

I-XXVI and other rules - Standards and Procedures for
Implementation of the Montana Environmental
Policy Act, p. 1606, 2692

(Board of Cosmetologists)

8.14.603 School Requirements, p. 1943, 2479

{Board of Landscape Architects)

8.24.40% Examinations, p. 785, 1190

{Board of Medical Examiners)

8.28.904 and other rules - Medical Examiners ~ Definitions

- Duties =~ Applications - Certification -~
Equivalency . - Suspension or Revocation of
Certification - Acts Allowed - Course

Requirements, p. 1848, 2374

(Board of Morticians)

8.30.701 Unprofessional Conduct - Narcotics Law violations
- Felony, p. 2535

8.30.701 Unprofessional Conduct, p. 1945, 2377

{Board of Nursing),

8.32.305 and other rules - Educational Requirements -
Licensure =~ Conduct - Disciplinary Procedures -
Standards - General Welfare - . Reports -
Definitions, p. 1629, 2720

{Board of Nursing Homé Administrators)

8.34.414 and other rule - Examinations - Fee Schedule,
p. 2269, 2587

(Board of Occupational Therapists)

8.35.402 and other rules - Definitions ~ Applications for
Limited Permit =~ Pass-Falil Criteria -~ Fees -
Reciprocity - Limited Permits, p. 1743

(Board of Optometrists)

8.36.404 Examinations, p. 1947

8.36.406 General Practice Requirements, p. 551, 1811

(Board of outfitters) ’

8.39.101 and other rulés - QOutfitters and Professional
Guides, p. 553, 1666
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(Board of Professional Engineers and Land Surveyors)

8.48.1105 Fee Schedule, p. 1643, 1979

(Board of Private Security Patrolmen and Investigators)

8.50.437 Fee Schedule, p. 2073, 2480

(Board of Social Work Examiners and Professional Counselors)

8.61.1201 Licensure Requirements, p. 1866

8.61.1601 Hours, Credits and Carry Over, p. 2469

(Board of Veterinary Medicine)

8.64.402 Fee Schedule, p. 939, 1523

(Building Codes Bureau)

8,70.101 and other rules - Incorporation by Reference of
Codes - Standards - Fees - Natlional Standard for
Park Trailers, p. 2611

(Financial Division)

8.80.307 Dollar Amounts to Which Consumer Loan Rates Are
to Be Applied, p. 1295, 2034

(Board of Milk Control)
Notice of Public Hearing on a Proposed Statewide
Pooling Arrangement With a Quota Plan as a Method
of Payment of Milk Producer Prices, p. 1297
Notice of Public Hearing on a Proposed Quota Plan
for Meadow Gold Producers: Meadow Gold Quota Plan
as a Method of Distrlbuting the Proceeds to
Producers, p. 1301, 2300

8.86.301 Class I Pricing Formulas, p- 2333

8.86.301 Class I Pricing Formulas - Formula Index, p. 1949

8.86.301 Transportation of Class III Milk, p. 1304, 2298

8.86.301 Class I Price Formula, p. 846, 1524

({Local Government Assistance Division)

b Administration of the 1988 Federal Community
Development Block Grant Program (CDBG), p. 635,
1698

(Board of Investments)

I-XXXI and other rules - Investments by the Montana

Board of Investments, p. 1747, 2214
(Aeronautics Division)
8.106.602 Liability Insurance Requirements, p. 812, 1344
(Board of Housing)
8.111.305 and other rule - Qualified Lending Institutions -
Qualified Loan Servicers Guidelines, p. 2625
(Montana Agriculture Development Council)
I-VI Growth Through Agriculture Program, p. 2026, 2481
(Montana State Lottery Commission)
8.127.605 and other rules - Licenses - License Renewal -
Electronic Funds Transfer - Prizes, p. 2342

EDUCATION, Title 10

(Superintendent of Public Instruction)

1-vil Traffic Education, p. 2074A

10.13.301 and other rules - Program Standards and Course
Requirements for Traffic Education, p. 2537
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(Board of Public Education)
I-CLXXXVI and other rules - Accreditation, p. 2075, 2271

10.55.303 and other rules - Teaching Assignments - -
Definitions - Endorsement Information, p. 941,
1812 ’ .

10.58.101 Advisory Group, p. 11, 637, 1526

10.58.302 and other rules - Teacher Education Programs

Leading to Interstate Reciprocity of Teacher
Certification, p. 2629

10.65.201 and other rule - Policy Statement on Kindergarten
Accreditation and Schedule Variances - Local
District Participation, p. 639, 1526

10.66.104 Fees for GED Test Battery, p. 637, 1526

FAMILY SERVICES, Department of, Title 11

11.7.101 and other rules - Foster Care Placement of
Children, p. 1052, 1700, 2035

11.7.306 and other rules - Reguests for Fair Hearings,
p- 854, 1254

11.7.401 and other rules - Reglidential Placement of Youth
in Need of Supervision and Delinquent Youth,
p. 1057, 1702

11.9.105 and other rules - Eligibility for Residential
Algohol and Drug Treatment Payments, p. 1306,
1891

11,12.104 Yo?;h Care Facllity Licensing Criteria, p. 646,
22

11.12.211 and other rules - Payment Rates for Residential
Foster Care Providers, p. 2344

FisH, WILDLIFE AND PARKS, Department of, Title 12

I~-XXVI and other rules - Standards and Procedures for
Implementation of  the Montana Environmental
Policy Act, p. 1606, 2692

12.5.301 Listing of Crayfish as Nongame Wildlife in Need
of Management, p. 1310

12.6.701 Persgnsl Flotation Devices and Life Preservers,
p. 196

12.6.707 Definition of "Vessel', p. 1959

12.6.901 Establishing a 10 Horsepower Limit on Carpenter
Lake, p. 1308, 1892

12.6.901 Extengion of 10 - Horsepower Restriction on
Yellowstone River to the Springdale Bridge,
p. 1063, 2219

12.7.501 Fish Disecase Certification, p. 1060, 1703

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I-XIx Procedures for Administration of the WIC
Supplemental Food Program, p. 346, 1528
I-XV Licensure Standards for Medical Assistance
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Facilities, p. 2345

I-XXVI and other rules - Standards and Procedures for
Implementation of the Montana Environmental
Policy Act, p. 1606

16.8.1407 and other rules - Air Quality - Combustion in
Woodwaste Burners - Definitions for Emission
Standards for Existing Aluminum Plants -
Standards for Visible Emissions in Aluminum
Plants, p. 2471

16.20.102 Enforcement Procedures Under the Water Quality
Act, p. 2679

16.20.603 and other rules ~ Surface Water Quality Standards
- Classification of Surface Waters in the State,
p. 651, 1191, 2221

16,29.101 and other rules - Dead Human Bodies - Embalming
and Transporting Dead Human Bodies, p. 648, 1645

16.32.110 Certificate of Need - Criterla for Granting
Certificates of Need for Health Care Facilities
and Services, p. 2030, 2484

16.44.202 and other rules - Hazardous Wastes - Definitions
- Requirements for Samples Collected for
Treatability Studies - Requirements for
Recyclable Materials =~ Reclassification to a
Material Other than a Waste - Reclassification as
a Boiler - Regulation of Certain Recycling
Activities - Applicability of ‘Interim Status
Requirements - Information Statement for Chapter
44, subchapter 10 Regarding the Availability of
Information, p. 2153, 2485

HIGHWAYS, Department of , Title 18

I-XXVI and other rules - Standards and Procedures for
Implementation of the Montana Environmental
Policy Act, p. 1606, 2692

18.6.251 Maintenance of Outdoor Advertising Signs,
p. 1646, 2035

18.8.101 and other rules - Gross Vehicle Weight, p. 1065,
1704

18.8.511A Circumstances Under Which Flag Vehicles are
Reguired, p. 1962

18.8.514 and other rule =~ Special Permits for Length,
p. 1964, 2487

JUSTICE, Department of, Title 23

23,.3.502 and other rules - Licensing of Commercial Motor
Vehicle Endorsements, p. 2680

LABOR AND INDUSTRY, Department of, Title 24

24.11.101 and other rules - Unemployment Insurance,
p. 2162, 2723
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24.16.9001 and other rules - Prevailing Wage Rates, p. 1127,
1966, 2378

{Human Rights Commission)

24.9.202 and other rules ~ Definitiong - Investigation -
Procedure on Finding of No Cause - Certification
- Right to Sue Letters - Issuance of Right to Sue
Letter, p. 2539

24.9.214 and other rules - Procedures. for Contested Case
Hearings, p. 669, 1194

24.9.249 and other rules =~ Procedures for Hearings of
Petitions for Declaratory Rulings, p. 1117, 2308

{(Workers' Compensation Division)

24.29.3801 Attorney Fees in Workers' Compensation Claims,
p. 1312, 2390

STATE LANDS, Department of, Title 26

I-v Departmerit of State Lands' Responsibility to
Maintain State Land Ownership Records, p. 2546
I-XXVI and other rules - Standards and Procedures for

Implementation of the Montana Environmental
Policy Act, p. 1606 ;

26.4.301 and other rules - Regulation of Strip and
Underground Coal and Uranium Mining, p. 1317

LIEUTENANT GOVERNOR, Title 30
(Statehood Centennial Office)

and other rule -~ Grants to the Counties or
Organization of Counties - Application Review
Procedure, p. 2360, 2743

I-VIII Awarding Centennial Grants, p. 1235, 1813

LIVESTOCK, Department of, Title 32

32.3.136 Disease cControl Involving Pseudorabies Negative
Herds and Definitions, p. 1648, 2394

MILITARY AFFAIRS, Department of, Title 34

34.5.101 and other rules - Montana . State Veterans
Cemetery, p. 1967

NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

I-XXv1 and other rules - Standards and Procedures for
Implementation of the Montana Environmental
Policy Act, p. 1606, 2692 )

I-XLV ‘Safety of Dams Program, p. 1137, 2489
(Board of Natural Resources and Conservation)
I-IX Establishing New - Appropriation Verification

Procedures, p. 1651, 2222
36.15.216 Minimum Standards for Granting a Permit for the
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Establishment or Alteration of an Artificial
Obstruction or Nonconforming Use in a Designated
Floodway, p. 691, 1537

36.16.101 and other rules - Policy and Purpose of Rules
Definitions - Forms - Applications - General
Application Content - Apnalysis of Need
Determination of Amount -~ Management ' Plans

Processing Applications and Monitoring
Reservations +« Department Responsibilities -
Action on Applications and Monitoring

Reservations - Board Responsibilities - Action on
Applications - Board Decision (Criteria -
Individual Users - Fees and Costs ~ Applications
. in Missouri River Basin, p. 787, 2396
{Board of Water wWell Contractors)

I-1X Monitoring Well Construction Standards, p. 1868,
2503

36.21.650 and other rules - Casing Perforations -
Intermixing of Aquifers - Sealing of Casing -

General, p. 2475

(Board of 0il and Gas)

36.22.1306 Reentry of Plugged 0il and Gas Wells, p. 1657,
1980

PUBLIC SERVICE REGULATION, Department of, Title 38

I-IX Pipeline Safety, p. 2207, 2569

38.5.2405 Permissible Utility Charges for the Purpose of
Accommodating House and Other Structure Moves,
p. 1658, 2036

REVENUE, Department of, Title 42

I Proceeds of Drug Tax, p. 1971, 2416

I Apportionment Formula Exclusions, p. 1879, 2409

I Income Tax - Part-Year Resident Child Care
Deduction. p. 2362

I Income Tax Returns - Original Return Defined,

P. 2364, 2745

I Income Taxes - Passjve Loss, p. 2366, 2745

I Coal Severance Tax Rates, p, 1249, 1990

I "Point of Beneficlation" Mines Net Proceeds,
p. 949, 1983

1 Limitation on Charitable Contribution Deduction
for Corporations, p. 965, 1538

I Metalliferous Mines Tax - Average Price
Quotations, p. 971, 1815

I-II Metalliferous Mines - Market Value - Taxable
Quantity, p. 1786, 2224, 2506

I-II and other rule - Sales Factor Computations,

* p. 1178, 1992

I-11 Installment Gains -~ Corporations, p. 963, 1544,

2227 .
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I-III
I-III

I-V

I-v

I-XI
42.2.501
42.15.116

42.17.105
42.17.133

42.22.1311
42.22.1311

42.23.403
42.23.404

42,25,501
42.25.501
42.25.503
42.25.511
42.25.512
42.25.515

42.25.1001

42.25.1021
42.25,1101
42.25.1112
42.25,1115

42.25.1116

42.25.1117

42.26.236

42.26.236
42.26.263

1-1/12/89
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Corporation License Tax Nexus Standards, p. 1175,
1814

Partnerships in Apportionment Formula, p. 947,
1541

Trucking Regulations, Corporation License Tax,
p. 1245, 1817

Contractor Regulations, Corporation License Tax,
p. 1180, 1818

Accommodations Tax for Lodging, p. 1020, 1637

Application of Partial Payments, p. 1969, 2403
Income Taxes - Special Montana Net Operating Loss
Computations, p. 2368, 2745

Computation of withholding Income Tax, p. 2552

Withholding Rates for Supplemental Wages,

P- 1877, 2404

Industrial Machinery and Equipment Trend Factors,

p. 2549

Industrial Machinery and Equipment Trend Factors,

p. 1170, 1660, 1981

Treatment of Foreign Taxes, p. 1168, 2037

?epreciation Rules, Corporation Taxes, p. 1241,
982

Coal Sales Revenue, p., 2211

Coal Sales Revenue, p. 1881

Failure to File Coal Gross Proceeds Returns,
p. 961, 1539

Coal Gross Proceeds on Processing, Refining,

gogalties for Contract Sales Price, p. 943, 1782,
405

Imputed Valuation of Coal, p. 957, 1540

and other rules ~ Coal Gross Proceeds - Imputed

Valuation for Refined Coal, p. 1165, 1661, 2406

and other rules - Net Proceeds Rules for the

Natural Resource and Corporation Tax Division,

p. 361, 980, 1196

and other rules =~ New Production of Net
Proceeds, p. 1781, 2226

and other rule: - Scoria and Travertine for RITT
and Net Proceeds, p. 955, 1893

Machinery Expense Deduction for Mines Net
Proceeds, p. 953, 1986

Deduction for New Reduction Equipment Related to
Mines Net Proceeds, p. 945, 1894

Mines Net Proceeds - Transportation Expenses,

p. 959, 1519, 1988

and other rules ~ Mines Net Proceeds -

Computation of ~Gross Value - Marketing,

Administrative, and Other QOperational Costs -
Labor Costs, p. 1973, 2507

Exclusion of Royalties From Property Factor,

p. 951, 1542

Valuation of Rented Property, p. 967, 1543
Special Computations Related to Sales Factor -
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42.28.324

42.32.103

=150~

Section 631, A, B, C of the Internal Revenue

Code, p. 1243, 1816

Motor Fuels Tax - Failure to Maintain Records,

p. 969, 1545

gaiuation of Minerals for RITT Purposes, p. 1781,
411

SECRETARY OF STATE, Title 44

1.2.419

Filing, Compiling, Printer Pickup and Publication
for the Montana Administrative Register, p. 2272,
2746

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I-VIl

46.2.302
46.11.101

46,11.131
46.12.204
46.12.501

46.12.502
46.12.503
46.12.503
46.12.504

46.12.511
46.12.530

46.12.555
46.12.602
46.12.802
46.12.1201
46.12.1401
46.12.3601

46.12.3803
46.13.301

and other rule -~ Reporting and Handling of
Incidents Relating to Recipients of Developmental
Disability Services, p. 39, 381, 1895

Civil Rights Complaints, p. 693, 1197

and other rules - Food Stamp Program -
Incorporation by Reference of Federal
Regulations, p. 1185, 1706

Food Stamp Employment Program, p. 2477

and other rules - Co-payments and Fees for
Optometric Services, p. 2274

and other rules - Medicaid Reimbursement for Non-

Hospital Laboratory and Radiology Services,
p. 1885, 2228

and other rules - Reimbursement £for Physician
Services, p. B14, 1255

and other rules - Diagnosis Related Groups,
p. 820, 1199

and other rule - Inpatient Hospital Services,

p. 2295, 2570 -
Requirements for Inpatient Hospital Services,

p. 2688
Swing-bed Hospitals, p. 2556
and other rules - OQutpatient Speech Therapy

Services, p. 810, 1201

and other rules - Personal Care Services, p. 872,
1259

and other rule - Dental Services, Requirements -
Reimbursements, p. 1662, 1995

and other rule =~ Oxygen Services Reimbursement,

p. 2690

Nursing Home Reimbursement - Transition From
Rules in Effect Since July 1, 1987, p. 803, 1264
and other rules - Home and Community Services

Program, p. 856, 1268

Non-Institionalized SSI-Related Individuals and
Couples, p. 1883, 2231

Medically Needy Income Standards, p. 2554

and other rules -~ Montana Low Income Energy
Assistance Program, (LIEAP), p. 1788, 2041
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CROSS REFERENCE INDEX

Montana Code Annotated
to
Administrative Rules of Montana

July - December 1988, Registers

Rule or A.G.'s Opinion

Opinion No. 109
Opinion No. 114
Opinion No. 117
Opinion No. 110
Opinion No. 103
Opinion No. 93
Opinion No. 99
Opinion No. 90

Opinion No. 91

Opinion No. 91

Rules I - XXIII (Agriculture)
Rules I -~ XXIII

(Department of Commerce)

Rules I ~ XXIII {FWP)

Rules I - XXIII (Health)
Rules I - XXIII (Highways)
Rules I - XXIII {State Lands)
Rules I -~ XXITI {DNRC)
4.2.312 - 334

8.2.302 - 324

8.39,202

12.2.428 - 450

18.2.235 - 257

36.2.521 - 543

Rules I - XXIII (Agriculture)
Rules I - XXIII

(Department of Commerce)

Rules I - XXITI (FWP)

Rules I - XXIII {Health)
Rules I - XXIII (Highways)
Rules I - XXIII (State Lands)
Rules I - XXIIT (DNRC)
4.2.312 - 334

8.2.302 - 324

12.2.428 - 450

18.2.235 - 257

36.2.521 - 543

24.9.212, 225, 249 - 260, 401 - 414
24.9.212, 225, 249 - 260, 401 - 414
Rules I - XXIII (Agriculture)
Rules I - III
(Commerce~Investments)

Montana Administrative Register

Register
Page No.

2003
2312
2421
2232
1901
1561
1727
1551

1554
1554
1606

1606
1606
1606
1606
1606
1606
2692
2692
1666
2692
2692
2692
1606

1606
1606
1606
1606
1606
1606
2692
2692
2692
2692
2692
2308
2308
1606

1747
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Register

MCA Rule or A.G.'s Opinion Page No,
2-4-201 Rules I -III

(Commerce-Mt. Agriculture Development) 2026
2-4-201 Rules I - XXIIT

(Department of Commerce) 1606
2-4-201 Rules I - XXIII (FWP) 1606
2-4-201 Rules I - XXIII (Health) 1606
2-4-201 Rules I - XXIII (Highways) 1606
2-4-201 Rules I - XXIII (State Lands) 1606
2-4-201 Rules I - XXIII {DNRC) 1606
2-4-201 Rule I (Revenue) 1971
2-4-201 4.2.312 - 334 2692
2-4-201 8.2.302 - 324 2692
2-4-201 §.39.202 1666
2-4-201 12.2.428 - 450 2692
2-4-201 18.2.235 - 257 2692
2-4-201 24.11.101, 301, 305, 436 2162
2=4=-201 36.2.521 - 543 2692
2-4-201 42.2.501 1969
2-4-204 24.11.201 2734
2-4-302 24.9.212, 225, 249 - 260, 401 - 414 2308
2-4-312 1.2.419 2272
2-4-315 8.86.301 1304
2-4-602 24.9.212, 225, 249 - 260, 401 - 414 2308
2-4-603, 604 Declaratory Ruling (Labor & Industry,

Human Rights Commission) 2747
2-4-623 24.9.212, 225, 249 - 260, 401 - 414 2308
2-6-204 24.11.201 2165
2-15-121 Rule I

{Commerce-Mt. Agriculture Development) 2026
2-15-121 Rule I

(Commerce-Investments) 1747
2-15-124 Rule I

{Commerce-Investments) 1747
2=-15-1009 Rule I

(Commerce-Investments) 1747
2-15-1010 Rule I

(Commerce-Investments) 1747
2-18-102 Rules I = VII- (Administration) 1935
2-18-102 Rules I - X (Administration) 2055
2-18-~102 2.21.1812 1933
2-18-611 Opinion No. 114 2312
2-18-618 Opinion No. 114 2312
2-89-105 - 107 Rule I

(Statehood Centennial Commission) 2360
2-89-105 30.2.205 2360
2-89-105 30.2.205 2743
2-89-106 30.2.201 - 208 1813
2-89-106 30.2.205 2743
2-89-106, 107 30.2.205 2360
2-89-107 30.2.201 - 208 1813
2-89-107 30.2.20% 2743
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Register
MCA Rule or A.G.'s Opinion Page No.
5-12-102 Opinion No. 123 2571
7-1-114 Opinion No. 120 2512
7-2-2145 Opinion No. 124 2581
7-2-4210 Opinion No. 93 1561
7-4-2110 Opinion No. 94 1707
7-4-2201 Opinion No. 125 2583
7-4-2206 Opinion No. 125 2583
7-4-2701, 2702 Opinion No. 125 2583
7-5-2101 Opinion No. 111 2236
7-5-2103 Opinion No. 94 1707
7-6-2344 Opinion No. 113 2241
7-6-4466 Opinion No. 120 2512
7-7-2203 Opinion No. 120 2512
7-7-4101 Opinion No. 120 2512
7-7-4201 - 4275 Opinion No. 120 2512
7-7-4401 - 4435 Opinion No. 120 2512
7-8-2103 Opinion No. 89 1546
7-8-2216 Opinion No. 94 1707
7-12-2102 Opinion No. 90 1551
7-12~-4102 Opinion No. 90 1551
7-12-4102 Opinion No. 120 2512
7-15-4204 Opinion No, 89 1546
7-15-4206 Opinion No. 89 1546
7-15-4255 Opinion No. 89 1546
7-15-4267 Opinion No, 89 1546
7-15-4282 Opinion No. 89 1546
7-15-4288 Opinion No. 89 1546
7=22-2101 - 2153 Opinion No. 90 1551
7-32-201 Opinion No. 91 1554
7-32-201 - 235 Opinion No. 97 1719
7-32-202 Opinion No. 91 1554
7-32-216 Opinion No. 91 1554
7-32-2121 Opinion No. 97 1719
7-32-4120 Opinion No, 92 1557
7-32-4132 Opinion No. 114 2312
7-33-2101 Opinion No. 109 2003
7-33-2103 Opinion No. 109 2003
7-33-2104 Opinion No. 104 1906
7-33-2104 Opinion No. 109 2003
7-33-2104 Opinion No. 126 2588
7~33-2105 Opinion No. 102 1828
7-33-2109 Opinion No. 109 2003
7-33-2109 Opinion No. 126 2588
7-33-2201 Opinion No. 109 2003
7-33-2202 Opinion No. 104 1906
7-33-2202 - 2210 Opinion No. 109 2003
7-33-2401 - 2404 Opinion No. 102 1828
7-33-2401 - 2404 Opinion No. 109 2003
7-33-4104 Opinion No. 104 1906
8-3-104 4.12.3501 2266
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MCA

10-2-602
10-3-104
10-3-105
10-3-111
10-3-207
10-3-301, 302
10-3-302, 303
10-3-311, 312
10-3-314
10-3-401
10-3-405

13-1-111
13-1-111

15-1-101
15-1-101
15-1-101
15-1-201
15-1-201
15-1-201
15-1-201
15-1-201
15-1-201
15-1-201
15-1-201
15-1-206
15-1-206
15-6~134
15-6-138
15-6-138
15-8-111
15-8-111
15-10-401
15-10-401
15-10-401 - 412
15-10~402
15-10-402
15-10-412
15-10-412
15-10-412
15-16~102
15-16-102
15-16-111
15-16-113
15-16-401
15-16-401 - 403
15-16~402, 403
15-17-911
15-18-101
15-18-111, 112
15-18-212 - 214
15-23-108

1-1/12/89
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Register
Rule or A.G.'s Opinion Page No.
34.5.101, 110, 120 1967
Opinion No. 123 2571
Opinion No. 104 1906
Opinion No. 123 2571
Opinion No. 123 2571
Opinion No. 104 1906
Opinion No. 123 2571
Opinion No. 123 2571
Opinion No. 123 2571
Opinion No. 104 1906
Opinion No. 123 2571
Opinion No. 105 1911
Opinion No. 125 2583
Opinion No. 95 1710
Opinion No. 109 2003
Opinion No. 118 2427
Rule I (Revenue) 1971
Ruyles I, II (Revenue) 1786
42.2.501 1969
42.22.1311 1660
42.22.1311 2549
42.25.103, 104 2506
42.32.103 1783
42.32.103, 107 2411
Rule I (Revenue) 1971
42.2.501 1969
Opinion No. 95 1710
42.22.1311 1660
42.22.1311 2549
42.22.1311 1660
42.22.1311 2549
Opinion No. 113 2241
Opinion No. 118 2427
Opinion No. 109 2003
Opinion No. 118 2427
opinion No. 113 2241
Opinion No. 113 2241
Opinion No. 118 2427
Opinion No. 126 2588
Oopinion No. 95 1710
Opinion No. 117 2421
Opinion No. 85 1710
Opinion No. 95 1710
Opinion No. 122 2519
Opinion No. 95 1710
Opinion No. 122 2519
Opinion No. 95 1710
Opinion No. 117 2421
Opinion No. 117 2421
Opinion No. 117 2421
Rule I (Revenue) 1973
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Register
MCA Rule or A.G.'s Opinion Page No.
15-23-108 42.25.501 1881
15-23-108 42,25,501 2211
15-23-108 42,.25.1021 - 1023 1781
15-23-108 42.25.1105 2507
15-23-108 42.25.1113, 1117 1974
15-23-502 Rule I (Revenue) 1973
15-23-502 42.25.1105 2507
15-23-503 Rule I (Revenue) 1973
15-23-503 42.25.1105 2507
15-23-503 42.25.1113, 1117 1974
15-23-503 42.25.1116 1519
15-23-602, 603 42.25.1021 - 1023 1781
15-24-202 - 204 Opinion No. 95 1710
15-24-208 Opinion No. 95 1710
15-30-108 42.17.105 2552
15-30-110 42.15.116 2368
15-30-111 Rule I (Revenue) 2366
15-30-117 42.15.116 2368
15-30-121 Rule I {Revenue) 2362
15-30-149 Rule I {Revenue) 2364
15-30-201 42,17.133 1877
15-30-202 42.17.105 2552
15-30-305 Rule I (Revenue) 1971
15-30-305 Rule I (Revenue) 2362
15-30-305 Rule I (Revenue) 2364
15-30-305 Rule I (Revenue) 2366
15-30-305 42.2.501 1969
15-30-305 42.15.116 2368
15-30-305 42.17.105 2552
15-30-305 42.17.133 1877
15-30-321 Rule I (Revenue) 1971
15-30-321 Rule I (Revenue) 2364
15-30-321 42.2.501 1969
15-31~114 42.23.403 2037
15-31-305 - 311 Rule I . (Revenue) 1879
15-31-313 Rule I (Revenue) 1879
15-31-501 Rule I {Revenue) 1971
15-31-501 42.2.501 1969
15-31-502 Rule I (Revenue) 1971
15-31-502 42.2.501 1969
15-32-501 Rule I (Revenue) 1879
15-35-102 42.25.501 1881
15-35-102 42.25.501 2211
15-35~-103 42.25.1705 1990
15-35-105 Rule I (Revenue) 1971
15-35-105 42.2.501 1969
15-35-107 42.25,515, 1706 - 1708 2406
15-35-122 Rule I (Revenue) 1971
15-35-122 42.2.501 1969
15-35-122 42,25.1705 1990
15-36-107 Rule I (Revenue) 1971
15~36-107 42.2.501 . 1969
15-37-102 Rules I, II {Revenue) 1786
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Register

MCA Rule or A.G.'s Opinion Page No.
15-37-102 42.25.103, 104 2506
15=-37-104 Rules I, II (Revenue) 1786
15-37-104 42.25.103, 104 2506
15-37-108 Rule I {Revenue) 1971
15-37-108 ' 42.2.501 : 1969
15-38-104 42.32.103 1783
15-38-104 42.32.103, 107 2411
15-38-105 42.32.103 1783
15-38-105 42.32.103, 107 2411
15-38-107 Rule I {Revenue) 1971
15-38-107 42.2.501 1969
15-53-104 Rule I (Revenue) 1971
15-53-104 42.2.501 1969
15-53~111 Rule I {Revenue) 1971
15-53-111 42.2.501 1969
15-54-111 Rule I (Revenue) 1971
15-54-111 42.2.501 1969
15-55~108 Rule I {Revenue) 1971
15-55-108 42,2.501 1969
15-56-111 Rule I (Revenue) 1871
15-56-111 42,2.501 1969
15-58-106 Rule I {Revenue) 1971
15-58-106 42.2.501 1969
15-59-106 Rule I (Revenue) 1971
15-59-106 42.2,501 1969
15-59-205 Rule I (Revenue) 1971
15-59-205 42.2.501 1969
15-70-101 Opinion No. 120 2512
15-70-104 Rule 1 {Revenue) 1971
15-70-104 42.2.501 1969
15-70-210 Rule I (Revenue) 1971
15-70-210 42.2.510 1969
15-70-330 Rule 1 (Revenue) 1971
15-70-330 42.2.501 1969
16-4-408 Opinion No. 105 1911
17-2-107 Opinion No. 123 2571
17-5-703, 704 Opinion No. 110 2232
17-5-1501 Rules XXV, XXVI

{Commerce-Investments) 1773
17-5-1503 Rules IV, XXI

(Commerce-Investments) 1749
17-5-1504 Rules VI - XII, XX - XXII,

XXIV - XXVI, XXIX

(Commerce-Investments) 1753
17-5-1521 Rules IV - XII, XX ~ XXII,

XXIV -XXVI, XXIX

(Commerce-Investments) 1749
17-6-201 Opinion No. 108 1999
17-6-201 Rules IV, VIII - XIX, XXIV ~ XXVI

(Commerce-Investments) - 1749
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Register

MCA Rule or A.G.'s Qpinion Page No.
17-6-211 Rules V, VI, XIII - XXI, XXIV

(Commerce-Investments) 1752
17-6-302 Rule IV

(Commerce-Investments) 1749
17-6-304 Rules XXVIT, XXVIII

(Commerce-Investments) 1776
17-6-305 Rule XXVIIT

({Commerce-Investments) ) 1776
17-6-314 Rule XXVII

{Commerce-Investments) 1776
17-6-315 Rules VI, XX, XXIV, XXX

(Commerce-Investments) 1753
17-6-324 Rules I - XXXI

(Commerce-Investments) 1747
17-7-401 - 403 Opinion No. 123 2571
18-1-102, 103 Opinion No. 107 1996
18-2-401, 402 24.16.9001 - 9009 2378
18-2~402 24.16.9007 1966
18-2-403 24.16.9001 - 9009 2378
18-2-403 24.16.9007 1966
18-2-411 24.16.9001 - 9009 2378
18-2-411 24.16.9007 1966
18-2-422 24.16.9001 - 9009 2378
18-2-431 24.16.9001 - 9009 2378
18-2-431 24.16.9007 1966
19-4~201 Rule I

(Administration-Teachers' Retirement) 1292
19-4-201 2.44.403, 510, 511 1293
19-4-204 Rule I

(Administration-Teachers' Retirement) 1292
19-4-204 2,.44.408 2213
19-4-302 2.44.511 1293
19-4-602 2.44.403 . 1293
19-4-804 2.44.510, 511 1293
19-10-305 Opinion No. 92 1557
20-2-114 Rules I -~ CLXXXVI

{Board of Public Education) 2075
20-2-114 10.58.302, 303, 405, 503, 505 ~ 523,

525, 526, 601, 704, 707 2629

20-2-121 Rules T - CLXXXVI

(Board of Public Education) 2075
20-2-121 10.58.302, 303, 405, 503, 505 - 523,

525, 526, 601, 704, 707 2629

20-3-310 Opinion No. 94 1707
20-3-324 Opinion No. 103 1901
20-5-301, 302 Opinion No. 115 2315
20-5-303 Opinion No. 103 1901
20-5-305 Opinion No. 103 1901
20-5~312, 313 Opinion No. 103 . 1901
20-6-213 Opinion No. 94 1707
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MCA

20-6-217
20-6-309
20-7-502

20-7-502, 503
20-10-101
20-10-103
20~-10-121, 122

22-1-309

23-1-106
23-2-502
23-2-521
23-5-322
23-5-422
23-5-1007
23-5-1016
23-5-1022

25-1-1104
26-2-101, 102

Title 27,
Cch. 30, Pt. 2

30-10-104, 105
30-10-107
30-10-107
30-10-201
30-10-201

32-5-104
32-5-306

33-1-313
33-15-303
33-22-901 - 924
33-22-904
37-1-131
37-1-131
37-1-131
37-1-131
37-1-131

37-1-131
37-1-134

1-1/12/89
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Rule or A.G.'s Opinion

Opinion No. 94

opinion No. 94

Rules I - VII

(Sup't. of Public Instruction)
10.13.301 - 306

Opinion No. 115

23.3.502

Opinion No. 115

Opinion No. 98

12.6.901
12.6.707
12.6.701
Opinion No. 105
Opinion No. 105
8.127.801, 1201
8.127.801
8.127.1201

8.2.401
Opinion No. 119

Declaratory Ruling
(Highways)

6.10.101
Rules I, II
6,10.121
Rules I, II
6.10.121

(State Auditor)

(State Auditor)

8.80.307
8.80.307

Emergency Rules I - VII
{State Auditor)

Emergency Rules I - VII
(State Auditor)

Emergency Rules I - VII
(State Auditor)

Emergency Rules I - VII
(State Auditor)

8.28.904 - 909, 1010 - 1014,

1109 - 1112, 1114, 1122 - 1124

8.28.1109

8.30.701

8.35.402, 405 - 407, 410, 413

8.39.501, 502, 504, 508, 509,
515, 518, 701, 703, 707

8.61.1201

8.34.414, 418

Register
Page No.

1707
1707

2074A
2537
2315
2680
2315

1723

1308
1959
1960
1911
1911
2342
2342
2342

1810
2433

2592

1889
2065
2071
2065
2071

1295
1295
2563
2563
2563
2563
1848
2370
2535
1743
1667

1866
2269
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. Register

MCA Rule or A.G.'s Opinion Page No.
37-1-134 8.34.414, 418 2567
37-1-134 8.39.518 1669
37-1-136 8.30.701 1945
37-1-136 8.30.701 2535
37-1-136 8.32.413, 504 1630
37-1-136 8.39.707 ' 1670
37-8-137 8.32.413 1630
37-8-202 8.32.305, 402, 413, 504, %01 - 907,

909 - 914, 1002 1629
37-8-202 8.32,909 2720
37-8-301, 302 8.32.901 - 907, 909 - 914, 1002 1631
37-8-301 8.32.909 2720
37-8-302 8.32.901 - 907, 909 - 914, 1002 1632
37-8-302 8.32.909 2720
37-8-406 8.32.402 1630
37-8-416 8.32.402 1630
37-8-441 8.32.413, 504 1630
37-9-203 8.34.418 2567
37-9-304 8.34.414, 418 2269
37-9-304 8.34.414, 418 2567
37-9-305 8.34.418 2269
37-10-202 8.36.404 1947
37-19-202 8.30.701 1945
37-19-202 8.30.701 2535
37-19-311 8.30.701 1945
37-19-311 8.30.701 2535
37-19-404 8.30.701 1945
37-19-404 8.30.701 2535
37-23-101 . 8.61.1601 2469
37-23-103 8.61.1201 1866
37-23-103 8.61.1601 2469
37-23-201 8.61.1601 2469
37-23-202 8.61.1201 1866
37-23-205 8.61.1601 2469
37-23-211 8.61.1601 . 2469
37-24-201, 202 8.35.402, 405 - 407, 410, 413 1743
37-24-304 8.35.402, 405, 406 1743
37-24-305 8.35.410 1745
37-24-307 8.35.413 1745
37-24-310 8.35.407 1744
37-31-203 8.14.603 1943
37-31-301 8.14.603 1943
37-31-304 8.14.603 1943
37-31-311 8.14.603 1943
37-43-202 Rules I - IX (DNRC) 1868
37-43-202 36.21.650, 654 2475
37-47-101 8.39.501 1667
37-47-201 8.39.202, 501, 502, 504, 508, 509,

515, 518, 701, 703, 707 1666
37-47-301 8.39.501, 701, 703 1667
37-47-302 8.39.501, 502, 504, 508, 701, 707 1667
37-47-303 8.39.515 . 1668
37-47-304 8.39.502, 504 1668

Montana Administrative Register 1-1/12/89



-160-

Register
MCA Rule or A.G.'s Opinion Page No.
37-47-306 8.39.518 1669
37-47-307 8.39.501, 502, 504, 508, 515, 518 1667
37-47-308 8.39.501, 502, 504 1667
37-47-312 8.39.508 1668
37-47-341 8.39.701, 707 1669
37-47-342 8.39.707 1670
37-47-402 8.39.701 1669
37-47-404 8.39.701 1669
37-60-202 8.50.437 2073
37-60-312 8.50.437 2073
37-67-202 8.48.1105 1643
37-67-303 8.48.1105 1643
39-9-305 8.34.418 2269
39-51-101 - 3207 Rule II (Labor & Industry,
Unemployment Insurance Division) 2165
39-51-201 Rules XLII - XLVII (Labor & Industry,
) Unemployment Insurance Division) 2200
39-51-301 Rules I - IV, XV - XLIII,
XLV - XLVIII (Labor & Industry,
Unemployment Insurance Division) 2164
39-51-301 24.11.101, 201, 301 - 303, 305 - 307,

412, 414, 436, 501 - 506, 701,
702, 704 - 708, 801 - B80S, 808 2734

39-51-301 24.11.436 2184

39-51-302 Rules I - XLVIII (Labor & Industry,
Unemployment Insurance Division) 2164

39-51-302 24.11.101, 201, 301 - 303, 305 - 307,

412, 414, 436, 501 - 506, 701,
702, 704 - 708, 801 - 805, 808 2734

39-51-302 24.11.306, 307, 436, 501, 602, 802 2172
39-51-504 24.11.501 = 506 2186
39-51-603 24.11.701 ~ 705, 707, 708 2193
39-51-1103 Rules XXXVI, XXXVII, XLII - XLVII

(Labor & Industry, Unemployment

Insurance Division) 2189
39-51-1103 24,11.801, 803 - BO5, 808 2196
39-51-1109 Rules III - XIII (Labor & Industry,

Unemployment Insurance Division) 2166
39-51-1110 Rule XLI (Labor & Industry,

Unemployment Insurance Division) 2192
39-51-1121 Rule XXXVII (Labor & Industry,

Unemployment Insurance Division) 2190
39-51-1123 Rule XXXVII (Labor & Industry,

Unemployment Insurance Division) 2190
39-51-1124 - Rule XXXVIII (Labor & Industry,

1126 Unemployment Insurance Division) 2191
39-51-1212 24.11.602 2734
39-51-1213 Rules XXXVI, XXXVII (Labor & Industry,

Unemployment Insurance Division) 2189
39-51-1214 Rule XL {Labor & Industry,
Unemployment Insurance Division) 2192
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Register
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39-51-1219 Rule XXXIX (Labor & Industry,
Unemployment Insurance Division) 2191
39-51-1301 24.11.802 2734
39-51-1304 Rule XLVIII (Labor & Industry,
Unemployment Insurance Division) 2204
39-51-2101 Rule XVII {Labor & Industry,
Unemployment Insurance Division 2175
39-51-2101 Rules XXV - XXVII (Labor & Industry,
Unemployment Insurance Division) 2177
39-51-2101 - Rule XVII (Labor & Industry,
2308 : Unemployment Insurance Division) 2175
39-51-2101 - Rule XV (Labor & Industry,
2410 Unemployment Insurance Division) 2171
39-51-2101 - Rule XIV {(Labor & Industry,
2601 Unemployment Insurance Division) 2172
39-51-2103 Rules XVIII, XIX (Labor & Industry,
Unemployment Insurance Division) 2175
39-51-2104 Rules XVIII - XX, XXV ~ XXVII
(Labor & Industry, Unemployment
Insurance Division) 2175
39-51-2105 Rule XVI (Labor & Industry,
Unemployment Insurance Division) 2173
39~-51-2201 Rules XVI, XVIITI, XIX
(Labor & Industry, Unemployment
Insurance Division) 2173
39-51-2202 Rules XVI, XXI (Labor & Industry,
Unemployment Insurance Division) 2173
39-51-2203, Rule XVI (Labor & Industry,
2204 Unemployment Insurance Division) 2173
39-51-2301 Rules XXII, XXIII (Labor & Industry,
Unemployment Insurance Division) 2176
39-51-2302 Rules XXII, XXIII, XXVII, XXXI
(Labor & Industry, Unemployment
Insurance Division) 2176
39-51-2303 Rules XXII, XXIII, XXVII - XXX
{(Labor & Industry, Unemployment
Insurance Division) 2176
39-51-2304 Rules XX, XXII - XXIV, XXVI
{(Labor & Industry, Unemployment
Insurance Division) 2175
39-51-2305 24.11.436 2184
39-51-2307 Rule XXXI (Labor & Industry,
Unemployment Insurance Division) 2180
39-51-2308 Rules XIII, XXIV (Labor & Industry,
Unemployment ITnsurance Division) 2171
39-51-2401 24.11.412 2183
39-51-2402, 2403 24.11.436 2184
39-51-2407 24.11.301 - 303, 307, 436 2166
39-51-2508 24.11.414 2183
39-51-3201 Rule XXXIV {Labor & Industry,
Unemployment Insurance Division) 2182
39-51-3202, Rule XXXIV (Labor & Industry,
3203 Unemployment Insurance Division) 2182
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39-51-3206 Rules XXXII, XXXIII (Labor & Industry,
Unemployment Insurance Division) 2181

39-71-203 Rule I (Labor & Industry,
Workers' Compensation) 1312
39-71-203 24.29.3802 2390

39-71-613 Rule I (Labor & Industry,
Workers' Compensation) 1312
39-71-613 24.29.3802 2390
40-6~108 Opinion No. 99 1727
41-3-1103 Rules I = V (Family Services) 2344
41-3-1103 11.7.103, 110 - 113 1700
41-3-1103 11.9.105, 107 1891
41-3-1103 11.9.105, 107 13086
41-3-1103 wd1.12.104 2217
'41-3-1103 . +11.12.420 2344
41-3-1122 “#. Rules I = V (Family Services) 2344
- 41-3-1131, 1132 11.12.420 2344
41-3-1142 o 11.12.104 2217
41-3-1142 11.12.211 2344
41-5-527 - 529 11.7.401, 409, 411 1702
41-5-601 - 604 Opinion No. 119 2433
44-5-102, 103 Opinion No. 119 2433
44-5-111 Opinion No, 119 2433
44-5-301 - 303 Opinion No. 119 2433
45-6-201 Opinion No. 96 1716
46-1-201 Opinion No. 91 1554
46-15-322 Opinion No. 119 2433
46-18-203 Opinion No. 116 2417
46-18-204 Opinion No. 100 1819
46-18-401 Opinion No., 116 2417
49-2-101 24,9.202 2539

49-2-103 Declaratory Ruling (Labor & Industry,
Human Rights Commission) 2747
49-2-201 24.9.202 2539
49-2-201 24.9.212, 225, 249 ~ 260, 401 ~ 414 2308
49-2-203 24.9.212, 225, 249 - 260, 401 - 414 2308

49-2-204 Rule I (Labor & Industry,
Human Rights Commission) 2542
49-2-204 24.9.202, 222, 224, 225, 230, 263, 264 2539
49-2-204 24.9.212, 225, 249 - 260, 401 - 414 2308

49-2-303 Declaratory Ruling (Labor & Industry,
Human Rights Commission) 2747

49-2-401, 402 Declaratory Ruling (Labor & Industry,
Human Rights Commission) 2747

49-2-404 Declaratory Ruling (Labor & Industry,
Human Rights Commission) 2747
49~2-501 - 503 24.9.212, 225, 249 -~ 260, 401 - 414 2308
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49-2-504 24.9.222, 224, 225
49-2~505 24.9.212, 225, 249 - 260, 401 - 414
49-2-505 24.9.225, 230
49-2-506 24.9.212, 225, 249 - 260, 401 - 414
49-2-506 24.9.230
49-2-509 Rule I (Labor & Industry,
Human Rights Commission)
49-2-509 24.9.202, 222, 225, 263, 264
49-3-101 24.9.202
49-3-106 Rule I (Labor & Industry,
Human Rights Commission)
49-3~-106 24.9.202, 222, 224, 225, 230, 283, 264
49-3-106 24.9.212, 225, 249 - 260, 401 - 414
49-3-307 24.9.222, 224, 225
49-3-308 24.9.225, 230
49-3-312 Rule I {Labor & Industry,
Human Rights Commission)
49-3-312 24.9.202, 222, 225, 230, 263, 264
50~1-201 16.32.110
50-1-202 16.26.102
50-3-102, 103 Opinion No. 104
50-5~103 Rules I - XV (Health)
50-5-103 16.32.110
50~5-204 Rules I - XV (Health)
50-5-304 16.32.110
50-6-203 8.28.904 - 909, 1010 - 1014, 1109 -
1112, 1114, 1122 - 1124
50-6-203 8.28.1109
50-6-204 8.28.906 - 909, 1010 - 1014,
1122 - 1124
50-6-205 8.28.906 - 909, 1109 ~ 1112, 1114
50-6-205 8.28.1109
50~-60-103 8.70.101, 105, 108
50-60-104 8.70.101, 105
50-60-108, 109 8.70.101
50~-60-201 Rule I
(Commerce-Building Codes)
50-60-201 8.70.104
50-60-203 Rule I
{Commerce-Building Codes)
50-60-203 8.70.101 - 105, 108, 302, 402,
502, 566 - 569, 601, 604
50-60-301, 302 8.70.203
50-60-401 Rule II
(Commerce-Building Codes)
50-60-401 §.70.108, 502, 566 - 569
50-60-402 8§.70.108
50-60-504 8.70.302
50-60-508 8.70.105, 302
50-60-603 8.70.402
50-60-701 8.70.604
50-60-702 8.70.601, 604

Register
Page No.

2539
2308
2541
2308
2542

2542
2539
2539

2542
2539
2308
2539
2541

2542
2539

2030
1528
1906
2349
2030
2349
2030

1848
2370

1851
1851
2370
2611
2611
2611

2623
2613

2623

2611
2616

2623
2615
2615
2616
2614
2619
2622
2622
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52-1~-103 Rules I - V (Family Services) 2344
52-1-103 11.7.103, 110 - 113 1700
52-1-103 11.7.401, 409, 411 1702
53-2-201 11.12.211, 420 2344
53-2-201 46.11.131 2477
53-2-201 46.12.204 2274
53-2-201 46.12.511 - 513 2556
53-2-201 46.12.3603 1883
53-2-201 46.13.301, 303, 304, 401 1788
53-2-306 46.11.131 2477
53-2-321 - 323 Opinion No. 113 2241
53-2-321 - 323 Opinion No. 118 2427
53-2-610 Opinion No. 118 2427
53-3-304 Opinion No. 118 2427
53-4-111 11.12.104 2217
53-4-111 11.12.211, 420 2344
53-4-113 11.12.104 2217
53-4-113 11.12.211, 420 2344
53-4-246 Opinion No. 118 2427
53-6-101 46.12.501 1885
53-6-101 46.12.503 2295
53-6-101 46.12.602, 605 1662
53-6-101 46.12.802, B80S 2690
53-6-101 46.12.901, 902, 911, 912 2274
53-6-101 42.16.3603 1884
53-6~101 46.12.3803 2554
53-6~103 46.12.501 1885
53-6-111 : 46.12.511 - 513 2556
53-6-113 Rules I, II (SRS) 1885
53-6-113 46.12.204, 901, 902, 905, 911,

912, 915 2274
53-6~113 46.12.501 1885
53-6-113 46.12.503, 505 2295
53-6-113 46.12.504 . 2688
53-6-113 46.12.511 - 513 2556
53-6-113 46.12.602, 605 1662
53-6-113 46.12.802, 805 2690
53-6-113 46.12.2101, 2102 2228
53-6-113 46.12.3601, 3603 1883
53-6-113 46.12.3803 2554
53-6-131 46.12.3601, 3603 1883
53-6-131 46.12.3803 2554
53-6-141 Rules I, II {SRS) 1885
53-6-141 46.12.204, 901, 902, 905, 911,

912, 915 2274
53-6-141 46.12.501 1885
53-6-141 46.12.503, 505 2295
53-6-141 46.12.504 2688
53-6-141 46.12.511 - 513 2556
53-6-141 46.12.602, 605 1662
53-6-141 46.12.802, 805 . 2690
53-6-141 46.12.2101, 2102 2228
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53-6-141
53-6-402
53-20-203
53-20-204

61-5-102
61-5-104
61-5-105
61-5-106
61-5-110
61-5-110

61-5-111
61-5-111
61~5~112
61-5-112

61-5-113
61-5-113
61-5-114
61-5-117
61-5-117

61-5-125
61-5-125

61-5-201
61-5-201
61-5-206
61-5-207
61-5-207
61-5-209
61-5-210
61-5-305
61-5-305,
61-6-107
61-7-114
61-8-402
61-10-121
61~10-121
61-10-121
61-10-122
61-10-122
61-10-141

69-3-103

69-3-103
69-3-207

69-4-602,
69-4-603

., 205

- 108

~ 116

306

603

-165-

Rule or A.G.'s Opinion

46.12.3803
46.12.3603

46.8.102
46.8.102,

23.3.502,
23.3.502,
23.3.503,
23.3.502,
Rule I
23.3.502,
514,
Rule I
23.3.502,
Rule I
23.3.502,
514,
Rule I
23.3.502,
23.3.502
Rule I
23.3.502,
514,
Rule I

1301, 1302, 1304, 1305

509, 519
503, 505 - 507
505 -« 507, 519
519
{Justice)
505 - 507, 509, 511, 512,
515, 519
(Justice)
503, 505 - 509, 519
(Justice)
503, 505 - 509, 511, 512,
515, 519
(Justice)
507, 509

(Justice)
503, 505 - 509, 511, 512,
515, 519

(Justice)

23.3.502, 505 - 509, 511, 512,

514, 515, 519

Rule I (Justice)

23.3.505, 507, 519

23.3.507

Rule I (Justice)
23.3.507

23.3.519

23.3.503

Rule T (Justice)
23.3.502

Opinion No. 119

Opinion No. 119

Opinion No. 93

18.8.511A
18.8.514, 515
18.8.519
18.8.511A
18.8.514, 515
18.8.519

Rule III

(Public Service Regulation)
38.5.2405

Rules I - IX

(Public Service Regulation)
38.5.2405

38.5.2405

Montana Administrative Register

Register
Page No.

2554
1883
1895
1895

2680
2682
2682
2680
2687

2680
2687
2680
2687

2680
2687
2680
2680
2687

2680
2687

2680
2687
2682
2683
2687
2683
2686
2682
2687
2680
2433
2433
1561
1962
1964
1704
1962
1964
1704

2207
1658
2207

2036
1658
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70-1-105
70-1-108
70-32-201,

72-11-104

75-1-201
75-1-201
75-1-201
75-1-201
75-1~201
75-1-201
75-1-201
75-1-201
75-1-201
75-1-201
75-1-201
75-1-201
75-1-205
75-1-205
75-1-205
75-1-205
75-1-205
75-1-205
75-1-205
75-1-205
75-1-205
75-1-205
75-1-205
75-1-205
75-2-111
75-2-203
75-5-201
75-5-611
75-7~103
75-10-403
75-10~-404
75-10-405

[ I T T N DO T Y T T S I A T AN A A Y B B |

75-10-701
75-15-113
75-15-113
75-15-121

Title 76,
Chs. 3, 4
76-3-102,
76-3-103
76-3-201
76-3-301
76-3-401
76~3-601
76-4-103,

1-1/12/89

202

203
203
203
203
203
203
203
203
203
203
203
203
207
207
207
207
207
207
207
207
207
207
207
207

- 715

103

104

-166-

Rule or A.G.'s Opinion

Opinion No.
Opinion No.
Opinion No.

Opinion No.

Rules
Rules
Rules
Rules
Rules
Rules
Rules

4.2.312
8.2.302 -

H o

[ N I S R N |

12.2.428 -
18,2.235 -
36.2.521 -

Rules
Rules
Rules
Rules
Rules
Rules
Rules

XX1v
XXIV
XXIV
XXIV
XXIV
XXIV
XXIV

4
2
5

95
95
112

91

XXIII
KXIII
XXIII
XXIII
XXIII
XXIIT
XXITI
334

324

50

57

43
XXVI
XXVI
XXVI
XXVI
XXVI
XXVI
XXVI

4.2.312 ~ 334
8.2.302 - 324
12.2.428 - 450
18.2.235 - 257
36.2.52] - 543
16.8.1407, 1501,
16.8.1407,

16.20.
16.20.

102
102

1

501,

Opinion No. 106

16.44.
16.44.

303
325

(Agriculture)
(Commerce}
(FWP)
(Health)
(Highways)
(State Lands)
(DNRC)

{Agriculture)
(Commerce)
(FWP)
(Health)
(Highways)
(State Lands)
(DNRC)

1503
1503

16.44.202, 302 - 304, 306, 325,
327, 334, 609

Opinion No. 104
Declaratory Ruling (Highways)
18.6.251
18.6.251

Opinion No.
Opinion No.
Opinion No.
Opinion No.
Opinion No.
Opinion No,
Opinion No.
Opinion No.

101
101
121
101
101
121
101
101

Register
Page No.

1710
1710
2239

1554

1606
1606
1606
1606
1606
1606
1606
2699
2699
2699
2699
2699
1623
1623
1623
1623
1623
1623
1623
2699
2699
2699
2699
2699
2471
2471
2679
2679
1914
2154
2158
1623
2153
1906
2592
le4s
1646

1823
1823
2516
1823
1823
2516
1823
1823
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76-5-101
76-5-103
76~-5~-404

77-1-701
77-1-703
77-1-704
77-1-705
77-1-706
77-1-707

80-3-104
80-3-104
80-3-105
80-3-105
80-3-105
80-3-110
80-9-206
80-11-205,

81-1-104

81-2-102,
81-2-102,
81-23-203
81-23-302

81-23-302

81-23-302
81-23-302
81-~23-302
81-23-302
81-23-302
81-23-302

82-4-203
82~-4-203
82-4-204
82-4-204

82-4-205

2086

103
103

-16

7-

Register

Rule or A.G.'s Opiniogn Page No.
Opinion No. 106 1914
Opinion No. 106 1914
Opinion No. 106 1914
Rule II (State Lands) 2546
Rules I, TII, V (State Lands) 2546
Rules I, IV, V (State Lands) 2546
Riules II, V (State Lands) 2546
Rule IIl (State Lands) 2546
Rules I, III, IV (State Lands) 2546
Rules I - III (Agriculture) 2267
4.12.3501, 3503 = 3505 2062
Rules I - III {Agriculture) 2267
4.12.3501 2266
4.12.3501, 3503 - 3505 2062
4.12.3501, 3503 - 3505 2062
Rule I (Agriculture) 2467
4.9.401 1627
Opinion No. 108 1999
32.3.136, 401 1648
32.3.136, 401 2394
8.86.301 1949
Pooling Rules
(Commerce-Milk Control) 1297
Milk Quota Plan Rules
(Commerce-Milk Control) 1301
8.86.301 1304
8.86.301 1524
8.86.301 1949
8.86.301 2298
8.86.301 2333
8.86.501 - 506 2300
Rule VI {state Lands) 1452
26.4.301 1318
Rules II - XI (State Lands) 1372
26.4.301 - 327, 401 - 413, 501 - 518,

520 - 524, 601 - 609, 621 - 626,

631 - 652, 701 - 703, 711 - 735,

751, 761 - 763, 801 - 807,

811 - 816, 821 - 825, 831 - 833,

901 - 904, 907, 911, 912, 1001 -

1015, 1101 - 1119, 1121, 1125,

1131 - 1137, 1141 - 1148, 1206 -

1210, 1212 - 1215, 1221 - 1228,

1231, 1232, 1234 - 1242, 1246 -

1254, 1260 - 1263, 1302, 1303,

1309 1318
Rules I, 1I, VI - XI, XIII
(State Lands) 1372
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Register

MCA Rule or A.G.'s Opinicn Page No.
82-4-205 26.4.301 - 327, 401 - 413, 501, 510 -

513, 521 ~ 524, 602, 621 - 626

645 - 648, 723 - 725, 731, 733

751, 804 ~- 807, 821 - 825, 833,

901, 902, 911, 912, 1001 - 1004,

1101 - 1119, 1121, 1125, 1129,

1131 - 1137, 1141 - 1148, 1201 -

1210, 1212 - 1215, 1221 - 1228,

1231, 1232, 1234 - 1242, 1246 -

1254, 1260 - 1263, 1302, 1303,

1309 1318
82-4-206 26.4.413 1371
82-4-221 Rules VII, XIII {State Lands) 1452
82-4-221 26.4.406, 409, 410, 413, 1204,

1221 - 1228 1368
82-4-222 Rules I, II, VII, XIII

(State Lands) 1372

§2-4-222 26.4.302 - 306, 308, 310 - 327,

401, 901, 902 1331
82-4-223 Rule IX, X (State Lands) 1453
82-4-223 26.4.647, 1101 - 1119, 1121 1421
82-4~-225 26.4.411 1370
82-4-226 Rules X, XI (State Lands) 1470
82-4-226 26.4.401 - 405, 410, 413,

1001 - 1014 1362
B82-4-227 Rule II (state Lands) 1372
82-4-227 26.4.407, 516, 518, 751, 801, 802

804 - 806, 811, 815, 903, 904,

907, 912, 1131 - 1133, 11135,

1136, 1141 - 1148, 1303 1368
82-4-228 26.4.1303 1517
82-4-231 Rules III - V, VII (State Lands) 1374
§2-4-231 26.4.401 - 405, 413, 501, 505, 507,

510, 514, 516, 517, 520 - 524,

601 - 609, 621 - 626, 631 - 647,

649 - 652, 751, 761, 763, 801,

802, 804 - 806, 831 - 833, 903,

904, 907, 911, 912, 1006 - 1013,

1125, 1260 - 1263, 1302, 1303 1362
8§2-4-232 Rules I, III - V, VII, XI, XII

(State Lands) 1372

82-4-232 26.4.401, 413, 501 - 504, 514, 520,

521, 601 ~ 609, 638, 645, 646,

650, 651, 701 - 703, 811, 815,

821, 823 ~ 825, 831 - 833, 903,

904, 907, 1005 - 1013, 1101 =~

1119, 1303 1362
82-4-233 26.4.401, 638, 711, 713, 714, 716 -

721, 723 - 726, 728, T3¢ - 733,

762, 831 - 833, 903, 904, 907,

1006 - 1013, 1303 1362
82-4-234 26.4.638, 713 . 1408
82-4-235 Rule XI (State Lands) 1470
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Register
MCA Rule or A.G.'s Opinion Page No.
82-4-235 26.4.711, 713, 714, 716 - 721, 723 -
726, 728, 730 - 733, 1101 - 1119,
1201 - 1203, 1205, 1303 1426
82-4-237 26.4.408, 1129, 1201 - 1203, 1205 1368
82-4-238 Rule II (State Lands) 1372
82-4-238 26.4.412 1370
82-4-239 Rule VIII ({State Lands) 1452
82-4-239 26.4.1231, 1232, 1234 - 1242 1504
82-4-242 Rule VIII (State Lands) 1452
82-4-251 Rule 11 (State Lands) 1372
82-4-251 26.4.1201 - 1203, 1205 - 1210,
1213 - 1215, 1309 1492
82~4~-253 26.4.648 1421
82-4-254 26.4.1212, 1246 - 1254 1497
82-11-111 36.22.1306 1657
82-11-123 36.22.1306 1657
85-2-113 Rules I = IX (DNRC) 1651
85-2-314, 315 Rules I - IX (DNRC) 1651
85-2-402 Rules I - IX (DNRC) 1651
85-15-214 36.14.803 2490
87-1-301 12.6.701 1960
87-1-303 12.6.701 1960
87-1-303 12.6.901 1308
87-5-105 12.5.301 1310
90-6~-104 Rule I
{Commerce-Housing) 2626
90-6=-104 8.111.305 2625
90-6~106 Rule I
(Commerce-Housing) 2626
90-6-106 8.111.305 2625
90-6-108 Rule I
(Commerce-Housing) 2626
90-6~108 8.111.305 2625
90-9-202 Rules I - VI (Commerce-Montana
Agriculture Development Council) 2026
90-9-302 Rule V (Commerce-Montana
Agriculture Development Council) 2027
90-9-401 Rule VI (Commerce-Montana
Agriculture bevelopment Council) 2028
Ch. 70, Sec. 4,
L. 1987 Rules VI ~ IX (State Lands) 1452
ch. 70, Sec. 4,
L. 1987 26.4.301 - 303, 327, 520 1318
ch. 77, Sec. 2,
L. 1985 46.12.503 2295
ch. 77, Sec. 2,
L. 1985 46.12.602, 605 1662
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77,
L. 1985

L. 1985
177,
L. 1985
. 289,
L. 1985
329,
L. 1987
329,
L. 1987
. 329,
L. 1987
329,
L. 1987
. 426,
L. 1987
450,
L. 1987
501,
L. 1987
531,
L. 1985
Ch. 535,
10, L.
Ch. 538,
19, IL.
Ch. 538,
19, L.
ch. 573,
22, L.
ch. 602,
13, L.
Ch. 609,
88, L.
Ch. 609,
113, L.
ch. 609,
113, L.
ch. 609,
113, L.
Ch. 609,
113, L.
Ch. 609,
113, L.
Ch. 609,
113, L.
ch. 609,
113, L.
Ch. 666,
L. 1987

1-1/12/8

Sec.

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
sec.
Sec.
Sec.
Sec.

Sec.
1987
Sec.
1987
Sec.
1987
Sec.
1985
Sec.
1985
Sec.
1987
Sec.
1987
Sec.
1987
Sec.
1987
Sec.
1987
Sec.
1987
Sec.
1987
Sec.
1987

9

2’

. 77, Sec. 2,

-170-

Rule or A.G.'s Opinion

46.12.901, 902,
46.12.3603
11.12.104
26.4.401 - 405
46.12.602, 605
46.12.501
46.12.901, 902,
42.16.3603
46.8.102

Rules I - XV
Rule I
11.12.104
36.12.801 - 809
Rules 1 - IX
36.21.650, 654
Rules I - IX
8.14.603
11.12.104

Rules I - V

911,

911,

912

912

(Health)

(Revenue}

{DNRC)

(DNRC)

(Family Services)

11.7.103, 110 - 113

11.9.105, 107

11.9.105, 107
46.8.102
46.12.511 - 513
46.13.301, 303,

42.15.116

304,

401

Register
Page No.
2274
1883
2217
1362
1662
1885
2274
1883
1895
2349
2362
2217
2222
1868
2475
1651

13
2217
2344
1700
1306
1891
1895
2556
1788
2368
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Ch. 728, Sec.
11, L. 1985 Rules I - IX (DNRC) 1868
ch. 728, Sec.
11, L. 1985 36.21.650, 654 2475
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