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and where written comments may be submitted. The rule 
section indicates that the proposed rule action is adopted 
and lists any changes made since the proposed stage. The 
interpretation section contains the attorney general's 
opinions and state declaratory rulings. Special notices and 
tables are inserted at the back of each register. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

POLYGRAPH EXAMINERS 

In the matter of the proposed 
amendment of a rule pertaining 
to license renewal - date -
continuiug education. 

NOTICE Of PROPOSED AMENDMENT 
Of 8.47.404 LICENSE RENEWAL 
- DATE - CONTINUING 
EDUCATION 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On february 11, 1989, the Department of Commerce 

proposes to amend the above-stated rule. 
2. The proposed amendment of 8.47.404 will read as 

follows: (new matter underlined, deleted matter interlined) 
(full text. of the rule 1s located at page 8-1276, 
Administrative Rules of Montana) 

"8.47.404 LICENSE RENEWAL- DATE- CONTINUING EDUCATION 
(})and (2) will remain the same. -
(]) Each licensee shall present evidence, of attending 

~8 !1 hours of educat1on in an approved polygraph course 
within 2 years of renewal. failure for a licensee to comply 
with this rule will constitute reason for denial of license 
renewal. 

(4) The i!8 !_2 hours of continuing education requirement 
must be met with the following except1on: 

(a) Sickness, family emergency, or such other 
circumstances that the department may determine consistent 
with this .tct. 

(5) will remain the same." 
Auth: 37-62-104, MCA Imp: 37-62-207, MCA 

REASON: The proposed amendment is at the request of the 
Montana Association of Polygraph Examiners for econom1c 
reasons. The majority of Montana licensees are employed 1n 
the field of law enforcement. Law enforcement budgets have 
been drastically reduced, thus curtailing the available time 
off for licensees and funding for attendance at CE coursea. 
Al~o. the Montana Law Enforcement Acddemy is trying to 
structure some polygraph courses, but they will not meet the 
20 hours currently required. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to 
Mary Lou Garrett, Polygraph Examiners, Department of Commerce, 
1424- 9th Avenue, Helena, Montana 59620-0407, no later than 
February 9, 1989. 

4. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments 
orally or in writing at a public hear1ng, he must make written 
request for a hearing and submit this request along with any 
~omments he has to Mary Lou Garrett, Polygraph Exdmtners, 
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Department of Commerce, 1424 - 9th Avenue, Helena, Mohtana 
59620-0407, no later than february 9, 1989. 

5. If the Department receives requests for a public 
hear1ng on the proposed amendment from either 10% or 25, 
wh1chever is less, of those persons who are directly affected 
by the proposed amendment, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Adm1nistrative Register. Ten percent of those 
persons directly affected has been determined to be 2 based on 
the 28 licensees in Montana. 

POLYGRAPH EXAMINERS 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, December 30, 1988. 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of fee rules, 

TO: All Interested Persons: 

1. 
be held 
State's 
consider 

On February 2, 1989 at 
in the Conference Room 
office, State Capitol 
the amendment of rules 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 
RULE 44.6.104 -Fees for 
Filing Federal Tax. Liens; 
RULE 44.6,105 -Fees for 
Filing Documents; and 
RULE 44.6.107 -Fees for 
Filing Notice of 
Agricultural Lien. 

10:00 a.m. a public hearing will 
in Room 225 of the Secretary of 
Building, Helena, MT 59620, to 
pertaining to fees. 

2. The proposed rules do not replace or modify any rules 
currently found in the Administrative Rules of Montana. 

3. 
follows: 

The rules as proposed to be amended provide as 

44,6.104 FEES FOR FILING FEDERAL TAX LIEN (1) Effective 
Ma¥ ~;-i9ii;~rcn-1--T9g9-tne-secretary-oT-state and the county 
clerk and recoraer s~arr-charge and collect for: 

(a) filing a notice of federal tax lien, $7.QQ; 10.00 
(b) filing any amendment, $7.QQ; 10.00 ----
(c) filing a certificate or----release/termination 

statement, no fee; and 
(d) issuing a certificate of federal tax lien from the 

filing officer, $7.QQ, lQ~QQ 

Auth: Sec. 71-3-206, MCA; IMf 1 Sec. 30-9-403 1 MCA 

44.6.105 FEES FOR FILING DOCUMENTS-- UNIFORM COMMERCIAL 
cooE --rfr---rne--secretary-ar-srare-ana-rne--aounry---arerk--ana 
recorder shall charge and collect for: 

(a) filing a financing statement, $7.QQ; 10.00 
(b) filing a termination statement, no fee;--
(c) filing a continuation statement, $§.QQ; 8.00 
(d) filing a financing statement indicating-an-assignment, 

$§.QQ; 8.00 
(er--Iiling a statement of partial release of collateral, 

$§.QQ; 8.00 
(f}-riling a statement adding to or cha.nging collateral, 

$§.QQ; ~QQ 
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(g) filing any amendment changing debtor name, secured 
party name, and/or addresses, $§9QQ; 8.00 

(h) filing any other amendment,-s~QQ; 8.00 
(i) issuing a certificate from the filing-Qfficer, $~.QQ; 

10.00 
-----(j) certificate of information obtained by public access, 
$,::l9QQ; 4.00 

(kr--computer printout of collateral description, no fee; 
(1) any of the filing and indexing in subsections (a), 

(b), or (e) where the collateral is equipment or rolling stock 
of railroads or street railways, $15.00. 

Auth: Sec, 30-9-403, ~CA; ~~ Sec. 30-9-403, MCA 

44,6,107 FEES FOR FILING NOTICE OF AGRICULTURAL LIEN 
rrr--Errecrrve--~ii&•~eP--l;--l9i~-RircK--~--r9~ the 

sect·etary of state shall charge and collect-ror: ---
(a) filing a notice of agricultural lien, $~9QQ;10.00 and 
(b) filing a termination statement, no fee. -----

Auth: Sec. 30-9-403, HCA; IMP, Sec. 71-3-125, MCA 

4. The rules are being amended to make fees commensurate 
with program costs. 

5, Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to Secretary of 
State, Room 225, State Capitol, Helena, Montana, 59620, no later 
than Febr·uary 10, 1989. 

6. A representative of the Secretary of State will preside 
over and conduct the hearing. 

Dated this 30th day of December, 1988. 

kn~~-IJ~~~L~;_ ___ _ 
Secretary of State 
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REFORE THE DEPAPTMFNT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the· adoption 
of Rules I through X per
taining to the AFDC work 
supplementation program 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF 
RULES I through X 
PERTAINING TO THE AFDC WORK 
SUPPLEMENTATION PROGRAM 

1, On February 2, 1989, at 1:30 p.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita
tion Services Building, 111 Sanders, Helena, Montana to 
consider the proposed adoptjon of Rules I through X pertaining 
to the AFOC work supplementation program. 

2. The rules as proposed to be adopted provide as fol
lows: 

RUJ,E I--· AFDC WORK SUPPLEME!ITATION PROGRAM I GENERAL (1) 
The department may operate an employment train1ng and experi
ence program in which long-term AFDC recipients may volunteer 
to participate. The program will provide, as set forth in 
this sub-chapter, a subsidized employment opportunity for 
participants in those counties designated by the department. 

AUTH: Sec. 53-4-212 MCA; AUTII Extension, Sec. 113, Ch. 
609, L, 1987, Eff, 10/1/87. 

IMP: Sec. 53-2-201, 53-4-211 and 53-4-215. 

RULE II AFDC WORK SUPPLEMENTATION PROGRAM, DEFINITIONS 
Unless the context requires otherwise, the following defini.:. 
tions shall apply in this sub-chapter: 

(1) "Base grant" means the amount of AFOC assistance 
which the participant's assistance unit would receive in the 
month of the participant's placement in a work supplementation 
program (WSP) job if no member of the assistance unit were 
placed in a WSP job and if no income were received by the 
assistance unit. 

( 2) "Completion" means completion by the participant of 
the maximum period of employment under the program. 

(3) "Department" means the department of social and 
rehabilitation services. 

(4) "Diverted grant" means the amount of the AFDC grant 
that remains after subtracting the amount of the residual 
grant, if any, from the amount of the base grant. 

(5) "Employability assessment and training" means a 
battery of evaluations, tests and/or interviews directed at 
ascertaining the intPrests, attitudes, ap£itudes, skills and 
knowledge of participants related to obtaining and holding a 
job, and training determined by the department or its agent to 
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be necessary and appropriate to prepare the participant for 
subsidized employment. 

(6) "Grant diversion" means a procedure whereby all or 
part of an AFDC recipient's grant is diverted into a central 
pool from which funds can be drawn to reimburse employers for 
a portion of the wage paid to a participant to provide an 
incentive to the employer. 

(7) "Gross monthly income (GMI) standard" means the 
levels of gross income for each size assistance unit as spec
ified in ARM 46.10.403, which cannot he exceeded if the unit 
is to remain eligible for a residual grant. 

(B) "Long-term AFDC recipient" means an individual who 
at the time of application for wsr is receiving AFDC and has 
been receiving AFDC benefits for i'lt least six (6) out of the 
previous twf>lve (12) months. 

(9) "Net earned inC"ome" means the portion of the assis
tance unit's earnings remaining after allowable deductions and 
disregards. 

(10) "Net monthly income (NMI) standard" means levels of 
net monthly income for each size assistancf> unit as specified 
in ARM 46.10.403 which cannot be exceeded if the unit is to 
remain eligible for a residual grant. 

(11) "Residual grant" means the portion of a recipient's 
base grant amount that is provided directly to the recipient 
when participating in WSP, as specified in Rule VI(3). 

(12) "Subsidized employment" means an employment posi
tion for which a monetary incentive is paid to the employ!'r 
over a specified period of time as reimbursement for antic
ipated training costs. 

(13) "Termination" refers to the termination of employ
ment under WSP for any reason, whether voluntary or involun
tary, prior to completion of the program, 

(14) "Volunteer" means an AFDC recipient who makes the 
decision to participate in WSP, 

(15) "Work supplementation program" (WSP) means a grant 
diversion project in which all or part of a recipient's grant 
amount is paid to an employer as a subsidy to cover training 
costs and to induce the employer to employ the recipient and 
thereby prepare the recipient for the unsubsidized job market. 

(16) "WSP job" means a job subsidized by the WSP program 
that. is full-time for at least 32 hours per week or in which 
the participant earns a gross monthly wage equivalent to the 
federal minimum wage multiplied by 138 hours, and where the 
work is not related to any labor dispute and is not a job from 
which a regular employee has been displaced. 

(17) "WSP participant" means an AFDC recipient employed 
in a WSP job, 

(18) "WSP placement" means placement in a WSP job, 
I 19 l "WSP service" means counseling, training, educa

tional, assessment or other supportive services available to a 
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volunteer as provided in these rules and in the discretion of 
the department or its agent. 

AUTH: Sec. 53-4-212 MCA; AUTH Extension, Sec. 113, Ch. 
609, L. 1987, Eff. 10/1/87. 

IMP: sec. 53-2-201, 53-4-211 and 53-4-215. 

RULE III AFDC WORK SUPPLEMENTATION PROGRAM, PARTICIPANT 
ELIGIBILITY ( 1) To he eligible to participate in "fhe WSP 
program, the volunteer must: 

(a) be receiving an AFDC grant of at least $150 per 
month during the month immediately prior to placement in a WSP 
job; 

(b) at the time of application, have received AFDC in 
six (6) of the previous twelve (12) months; 

(c) at the time of application, have completed at least 
a 4-week structured job search program or a program determined 
by the department or its agent to be equivalent; 

(d) agree to the terms and conditions of the WSP 
program; and 

(e) during the volunteer's period of participation in 
the WSP program, not be a member of a household with another 
member participating in the WSP program. 

(2) Participants with gross wages, excluding WSP wages, 
projected to exceed 185% of the NMI standard specified in ARM 
46.10.403 shall not be eligible for continued participation in 
WSP. 

AUTH: Sec. 53-4-212 MCA; AUTH Extensiog, Sec. 113, Ch. 
609, L. 1987, Eff. 10/1/87. 

IMP: Sec. 53-2-201, 53-4-211 and 53-4-215. 

RULE IV AFDC WORK SUPPLEMENTATION PROGRAM, APPLICATION 
AND PLACEMEN·T; EMPLOYER REQUIREMENTS (1) /1. volun-teer must 
submit a WSP application on the form and in the manner 
prescribed by the department or its agent. 

( 2) Following application and a preliminary determina
tion of eligibility, the participant shall cooperate and 
participate in: 

(a) an employability assessment prescribed and adminis
tered by the department or its designated agent; and 

(b) any training determined by the department or its 
agent to be appropriate and necessary to prepare the partici
pant for subsidized employment. 

(3) Following application and preliminary determination 
of eligibility, or, in the discretion of the department or its 
agent, following completion of an employability assessment and 
any appropriate and necessary training, the department or its 
agent shall commence a job search to locate an employer who 
agrees to provide a WSP job to the participant under written 
contract with the department. 
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(a) The participant may locate an employer, but the 
department or its agent shall have no obligation to place the 
participant with an employer unless the employer enters into a 
written contract with the department and all other WSP 
requirements are met. 

(b) The department and its agent shall have no 
obligation to provide a WSP placement to a participant unless 
an employer agrees to provide a WSP job to the participant in 
compliance with all applicable rules, regulations, laws and 
contract requirements. 

(4) The department may contract with another department, 
agency or organization to conduct employability assessments, 
provide employment training, conduct job searches or provide 
WSP services for participants. Such contractor may be 
referred to as the "job developer". 

(5) The department shall pay a monetary incentive to an 
employer who enters into a written contract with the depart
ment and complies with the terms of the contract and all 
applicable rules, regulations and laws. The amount of the 
incentive shall be specified in the contract and shall be paid 
each month for a maximum of six (6) months during the partici
pant's WSP placement, except as otherwise specified in Rule V. 

AUTH: Sec. 53-4-212 MCA1 AUTH Extension, Sec. 113, Ch. 
609, L. 1987, Eff. 10/1/87. 

!MP: Sec. 53-2-201, 53-4-211 and 53-4-215. 

RULE V AFOC WORI< SUPPLEMENTATION PROGRAM, TERMINATION 
AND REASSIGNMENT (1) If the participant 1s- WSP JOb is 
terminated v0l untarily or involunt.ary, the recipient may be 
placed in another WSP job only if the county director and job 
developer concur that: 

(a) termination was beyond the recipient's control or 
for good cause, and 

(b) the reassignment is likely to lead to future unsub
sidized employment. 

(2) A participant who either terminates WSP employment 
without good cause, as defined in ARM 46.10. 311, or reduces 
earned income within 30 days preceding the benefit month, 
shall be subject to the following penalties and sanctions: 

(a) the earned income disregards provided in ARM 
46.10.512 shall not be allowed; and 

(b) if the participant is a nonexempt WIN participant, 
the participant may be deregistered from the WIN program as 
specified in ARM 46.10.310. 

AUTH: Sec. 53-4-212 MCA1 AUTH Exten~~' Sec. 113, Ch. 
609, L. 1987, Eff. 10/1/87. 

IMP: Sec. 53-2-201, 53-4-211 and 53-4-215. 
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RULE VI AFDC WORK SUPPLEMENTATION PROGRAM, AFDC 
ELIGIBILITY; RESIDUAL GRANT ( 1) The need for and amount of 
AFDC assistance for WSP participants shall be determined 
according to the provisions of ARM 46,10.101 through 608, 
except as specifically stated otherwise in this sub-chapter. 
WSP participants must continue to meet non-financial eligibil
ity criteria as specified in ARM Title 46, Chapter 10 to 
continue participation in WSP. 

(2) AFDC eligibility for WSP participants shall be 
determined by prospective budgeting, as described in ARM 
46.10. 505, excluding WSP wages. The amount of the partici
pant's residual grant shall be determined by retrospect! ve 
budgeting, as described in ARM 46.10.505, including WSP wages 
as earned income. 

(3) Subject to the limitations stated in this 
sub-chapter, a participant. shall be eligible for a residual 
grant in a particular month in an amount calculated as 
follows: 

(a) The residual grant shall be the amount of the bene
fit standard for an assistance unit of that size, as provided 
in ARM 46.10.403, less that household's net earned income for 
the month, as determined by retrospective budgeting including 
WSP wages as earned income and subject to the provisions of 
Rule VIII (4). 

(b) The participant and his household shall be ineligi
ble for a residual grant if household income, determined 
prospectively and retrospectively excluding WSP wages, exceeds 
either: 

(i) the applicable gross monthly income standard spec
ified in ARM 46.10.403; or 

(ii) the applicable net monthly income standard spec
ified in ARM 46,10,403, 

(c) Participants with gross wages, including WSP wages, 
retrospectively determined to exceed 185% of the NMI standard 
specified in ARM 46.10.403 shall not be eligible for a resid
ual grant. 

(d) A household shall not be eUgible for a residual 
grant if the participant is the principal wage earner in an 
AFDC unemployed parent household. 

(4) Participants and their households shall not be enti
tled to the day care disregard provided in ARM 46.10.512. 

Al'TH: Sec. 53-4-212 MCA; AUTH Extension, Sec. 113, Ch. 
609, L, 1987, Eff. 10/1/87. 

IMP: Sec. 53-2-201, 53-4-211 and 53-4-215. 

RULE VII AFDC WORK SUPPLEMENTATION PROGRAM, MEDICAL 
ASSIS~'ANCE BENEFITS ( 1) An AFOC assistance unit of a 
partic-ipii"nt which continues to meet non-financial eligibility 
criteria, shall be deemed to be receiving AFDC and assistance 
unit members shall remain eligible for medical assistance and 
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child care during the period of any WSP placement and any 
reassignment under Rule V. This rule shall apply regardless 
of whether assistance unit incomP exceeds the GMI or NMI stan
dards for an assistance unit of that size and regardless of 
whether the assistance unit receives a residual grant. 

(2) Beginning the month following the end of grant 
diversion, the participant and assistance unit members shall 
he eligible for extended medical assistance for nine (9) 
months if: 

(a) the fourth month of the $30 and one-third disregard 
provided in ARM 46.10.512 is used in the last month of WSP 
placement; and 

(b) the grant is closed in the following month solely 
because of the loss of the $30 and one-third disregard. 

(3) Beginning the month following the end of grant 
diversion, the participant and assistance members shall be 
eligible for extended medical assistance for four (4) months 
if the grant is closed the month following the end of grant 
diversion solely because of: 

(a) increased earned income: 
(b) increased child support: or 
(c) increased hours of work. 

AUTH: Sec. 53-4-212 MCA; AUTH Extension, Sec. 113, Ch. 
609, L. 1987, Eff. 10/1/87, 

IMP: Sec. 53-2-201, 53-4-211 and 53-4-215. 

RULE VIII AFDC WORK SUPPLEMENTATION PROGRAM, CHILD 
SUPPORT ASSIGNMENT AND EXCLUSION ( 1) WSP participants+iiill'St 
assign ch1ld support r1ghts and cooperate in establishing 
paternity as required by ARM 46.10.314. 

(2) WSP participants arP entitled to the $50 unearned 
income exclusion of child support payments provided in ARM 
46.10.506(1) (r). such $50 C'hild support payment shall not be 
considered income for WSP program purposes. 

(3) The child support amount collected by the child 
support enforcement agency from the absent parent shall 
include the amount of the residual grant paid directly to the 
family and any amount paid to the employer on the partici
pant's behalf. 

(4) Child support retained by the participant, excluding 
the $50 exclusion described in subsection (2) of this rule 
shall be treated as unearned income in determining eligibility 
for any residual payment to the participant. Once the recipi
ent is determined eligible to participate in WSP, receipt of 
increased child support payments shall be considered in 
determining eligibility for and the amount of the residual 
grant, hut shall not affect further participation in WSP. 

AUTH: Sec. 53-4-212 MCA1 AUTH Extension, Sec. 113, Ch. 
609, L, 1987, Eff. 10/1/87. 
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IMP: Sec. 53-2-201, 53-4-211 and 53-4-215. 

RULE IX AFDC WORK SUPPLEMENTATION PROGRAM, WIN AND 
TITLE IV-A WORK RF.QUIRE~ENTS (1) Participation in WSP shall 
satisfy the recipient 1 s obligation to participate in WIN and 
all other Title IV-A work requirements. 

AUTH: Sec. 53-4-212 MCA; AUTH Extension, Sec. 113, Ch. 
609, L. 1987, Eff. 10/l/87. 

IMP: Sec. 53-2-201, 53-4-211 and 53-4-215. 

RULE X AFDC WORK SUPPLEMENTATION PROGRAM, ADMINISTRA
TIVE REVIEW AND FAIR HEARING- WSP applicants and.partic1pants 
shall be entitled to administrative review and fair hearings 
as provided in ARM 46.10.104. Participants shall not be enti
tled to administrative review or fair hearing under Title 46 
of the administrative rules of Montana with respect to 
disputes or grievances with the employer, but shall be 
entitled to pursue such remedies and procedures provided by 
any applicable collective bargaining agreement, employer 
policy or law. 

AUTH: Sec. 53-4-212 MCA; AUTH Extension, Sec. 113, Ch. 
609, L. 1987, Eff. 10/1/87. 

IMP: Sec. 53-2-201, 53-4-211 and 53-4-215. 

3. These rules are being proposed to allow implementa
tion of work supplementation as a component of the AFDC Model 
Work Programs. This option was informally requested by four 
Human Resource Development Councils (HRDC) prior to funding of 
the AFDC Model proposals. Each of these agencies were 
subsequently funded by the Department of Labor for a pilot 
project and the agencies incorporated work supplementation 
into their formal pilot proposals. The Kalispell HRDC was not 
funded but will also provide the work supplementation option 
to participants in a program they have funded from other 
sources. 

Work supplementation is an allowable work program option 
provided at 45 CFR 239. Participation must be voluntary on 
the part of the recipient. Work supplementation provides a 
$150 monthly monetary incentive for six months to an employer 
for hiring a hard-to-place AFDC recipient. 

The Montana AFDC State Plan has been amended to allow 
work supplementation. Work supplementation has not been 
offered previously in Montana. It is being piloted now to 
determine whether the program offers enough incentives to 
motivate AFDC recipients to seek and retain employment. Work 
supplementation may be expanded to more geographical areas 
when the Family Support Act of 1988 is implemented. 
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4. InterE'sted parties may subrni t their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affajrs, Department of Social and Rehabilitation Ser
vices, P.O. Box 4210, Helena, Montana 59604, no later than 
February 9, 1989. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing, .-----, 

In 

Cortifio< to tho '•mto<y of stat•H---' 1989. 

1-l/12/89 MAR Notice No. 46-2-552 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of a rule relating to the 
inspection fee for commercial 
feeds 

TO: All Interested Persons 

NOTICE OF ADOPTION OF A 
RULE RELATING TO THE 
INSPECTION FEE FOR 
COMMERCIAL FEEDS 

1. On November 23, 1988, the Department of 
Agriculture published notice of the proposed adoption of Rule 
I, Inspection Fee at p.2467 of the Montana Administrative 
Register, issue no. 22. 

2. The department received two written comments. 
Jerry Meidinger of Miles City stated that a fee increase is 
inappropriate due to the status of the local economy. The 
department responds that the increase is necessary to cover 
administrative costs and it is not unreasonable to raise a 
fee which has not been increased for 13 years. 

A second comment was received from Steve Chambers of 
Great Falls who expressed concern over inspection fees for 
both feed ingredients and final feed products. The 
department responds that the legislative intent was that 
ingredients as well as final products be inspected and the 
fee set is not unreasonable. 

3. The department has adopted the rule as proposed, 
and has assigned 4.12.218 ARM as its rule number. 

MONTANA DEPARTMENT OF AGRICULTURE 

Deputy Director 

Certified to the Secretary of State January 3, 1989. 
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STATE Of MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS 

In the matter of the amendment 
of 8.34.418 ~ertain~ng to fees 

CORRECTED NOTICE OF 8.34. 
418 FEE SCHEDULE 

TO: A I 1 Interested Persons: 
1. On October 27, .1988, the Board of Nursing Home 

Administrators published a not~ce of proposed i'lmendmPnt of the 
above-~Lated rul~ al page 2269, 1988 Montana Admini~tr<~tive 
Register, issup number 20. ThP amendment was iHlnpted as 
proposed at. pHge 2567, .1988 Montana Adm.tnistrat.tve llPgisl•'r, 
issue number 23. 

2. There wPre amendments to subsection 12) that were 
not shown in the original proposal and were not shown in the 
adoption notice. The amendment to subsection 12l should h<~ve 

read as shown below: 

"8.34.418 PEE SCHEDULE Ill , .. 
I 2T-E~-,;t;·:.p~r-eon-~r;r;-f-;;o-a-t;,~~n .. .--a .. -a-nHre:i:n~-home 

&om~n:i:e~ra~or-ehatt-pay-an-or~~;,nltt-+;,eenee-~ee-of-$6~-~f 
grltn~eo-af~er-~he-M~ty-e~am-and-Sl99-~f-gran~eo-af~er-~he 

November-e~ltli'IT E:~_<..:_~!>li~·'lll!.~i!.l_!__p~.?n e>;ill1)_ination and 
!LC!'!.!.~!':-. f.E'_t?_ . .<?.f.._i!_Q_Q_.J or _t))~_M;!y -"')(a_ll!_\ !)_~ t.i o.n ,___,.no:) S ~1.!!.. fo r ___ t.!J~ 
November examtnatinn. The ltcenses qranted dt the Mrly exam 
expi~a·s··~foei~;;-,;;he-i- 31 unless renewPd. ThP I icensr•s qranted 
at the Novembpr exam remain in effect until De~ember 31 of the 
fol lowinq yPar and then must be renewpd. 

I 3) through ( 1 2) w 1 II rem<~ in the samP, " 
Auth: 37-1-134, 37-9-20l, MCA Imp: 37-9-203, 37-9-104, 

MCA 

3. The repla~ement pages have been completed and show 
the amendmPnt as tt should have been proposed and adopted. 

BOARD OF NURSING HOME 
ADMINISTRATORS 
CAROL ANN ANDREWS, CHAIRPERSON 

Certified to the Secretary of State, December 30, 1988. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF MILK CONTROL 

In the matter of proposed 
a~endment of rule 8.86.301 
(6)(b), <s), and (h) as it 
relates to class I pricing 
formulas 

NOTICE OF AMENDMENT OF 
RULE 8.86,301 

TO: 
(SECTION 
PERSONS: 

PRICING RULES 

DOCKET #89-88 

ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT 
81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED 

1. On August 29, 1988, the Montana Board of Milk 
Control published notice of a proposed amendment of rule 
8.86.301(6)(a),(b) and (g) as it relates to class I pricing 
formulas. The notice was published at page 1949 of the 1988 
Montana Administrative Register, issue No. 17, as MAR NOTICE 
No. 8-86-29, 

2. On October 31, 1988, the Montana Board of Milk 
Control published notice of a proposed amendment of rule 
8.86.301(6)(b),(g) and (h) as it relates to class I pricing 
formulas. The notice was published at page 2333 of the 1988 
Montana Administrative Register, issue No. 21, as MAR NOTICE 
No. 8-86-30. 

J. The hearing was held on September 29, 1988, at 9:00 
a.m. in the banquet room, Jorgenson's Restaurant, 1720 lith 
Avenue, Helena. Montana and continued to 9:00a.m., December 
9, 1988 in the SRS auditorium, Ill Sanders Street, Helena, 
Montana. 

A total of forty-six (46) different persons attended the 
hearings. Twelve ( 12) persons offered testimony on proposed 
amendments. Of those offering testimony on September 29, 
1988, one person spoke in favor of the proposal and four 
against. 

On December 9, 1988, an alternate proposal was offered 
by Hr. Ed McHugh, Seven participants spoke in favor of the 
alternate proposal with one objecting to lowering the minimum 
volume of sales qualifying for the plant dock price from 500 
gallons to 240 gallons. Three additional written comments 
wer~ received, one favoring the proposal as contained in the 
notices and two in opposition. 

4. After considering all of the testimony and comments 
received, the board is denying all the proposed rule changes 
except for the following (text or rule with matter stricken 
is int~rlined and new matter added, then underlined): 

Montana Administrative Register 1-1/12/89 
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"8,86.301 PRICING RULES Subsections (II through 16lla) 
remain the same as before proposed. 

lbl The flexible economic formula which shall be used 
in calculating minimum on-the-farm wholesale and retail, 
jobber, wholesale, institutional and retail prices of class I 
milk in the state of Montana utilizes a November. 1969 base 
equalling 100, an interval of 5.3 and consists of five (5) 
economic factors. It is used to calculate incremental 
deviations from the price which was calculated for the first 
quarter of 1974. The factors and the1r assigned weights are 
as follows: 

FACTOR 
( i) Weekly wages - total private 

revised 
( i i ) Wholesale price index IUS I 
(iii) Pulp, paper and allied 

products (us) 
(ivl Industrial machinl"ry (us) 
I vi Motor vehicle and equipment 

t us) 

NOTE: The reported revised weekly 
is seasonally adjusted by dividing 
figures by the factors listed above in 

The following table will be 
distributor prices. 

CONVERSION 
WE~GHT EACTOR 

SO% .40)5187 
28% .260707 

12% . II '•285 7 
6% .0556586 

4% .0376294 

100% 

wages - total private 
each months revised 

paragraph (6)(a), 
used in computing 
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TABLE II 
Handler incremental deviation from last official reading 

of present formula. (December 1973- 122.10; Formula Base~ 
November 1969; Interval= 5.3.) 

FORMULA INDEX 
l9fT~9-f9~T~4 143,70-147,94 
l9bTb9-ff9T84 149,00-i53,24 
fffT99-ftbTl4 154,30-158,54 
ff~T~9-t~fT44 )59,60-163,84 
ti~T~9-libT~4 164,90-169,14 
f~~T89-t~iT94 170,20-174,44 
l~~Tf9-t~~T~4 175,50-179,74 
f~8T49-t4~Tb4 180,80-185,04 
l4~T79-t4~T94 186,10-190,34 
t49T99-l~~T24 191,40-195,64 
l;4T~Q-f;8T~4 196,70-200,94 
t;9Tb9-fb~T84 202,00-206,24 
lb4T99-lb9T+4 207,30-211,34 
l~9T~9-f74T44 212,60-216,84 
++~T~9-l79v74 217,90-222.14 
f8QT89-f8~T94 223,20-227,44 
l86Tl9-l99v~4 22B~0-232,74 
l9fT49-f9~Tb4 ~o=238:04 
t9bT79-299T94 239,10-243,34 
29~T99-29bT~4 244,40-248,64 
297T~Q-~ffT;4 249,70-253,94 
~l~Tb9-ilbT84 255,00-259,24 
2t7T99-~~~Tf4 260,30-264,54 
i~~-~Q-227T44 265,60-269,84 
228T~9-~~2T74 270,90-275,14 
2~~T89-2~8T94 276,20-280,44 
2~9Tf9-24~T~4 281,50-285,74 
244T49-248Tb4 286,80-291,04 

HANDLER INCREMENTAL 
DEVIATION 

-$ 0.02 
0. 0 I 
o.oo 
0.01 
0.02 +N9i~+--ihis 
0.03 eha~t-is-a~eft~e~ 
0,04 t6-Pefleet-ft-tW6 
0.05 eeftt-f~9T92+ 
0,06 Pe~~eti6ft-ift-the 

0.07 ~ist¥ih~t6¥~s 
0.08 MR¥gift-hRse~-6ft 
0.09 R-hRlf-+lf2l 
0.10 gall6ft-6{-Wh6!e 
0.11 Milk.-as-6r~e¥e~ 
0.12 h~-the-h6aP~-6~ 
0.13 Mitk-e6RtP6l-8R 
0.14 Sept.-l~ 7-l979T+ 
0. 15 
0. 16 
0. I 7 
0. 18 
0. 19 
0.20 
0. 21 
0.22 
0.23 
0.24 
0.25 

(cl ..• " remains the same as before proposed. 

AUTH: 81-23-302, HCA IMP: 81-23-302, HCA 

5. Principal reasons given for the adoption of the 
amendment to the rule were as follows: 

(a) An adjustment in wholesale and retail prices is 
necessary to reflect adjustments that the industry had 
already made in the marketplace. 

(b) There are cost savings occasioned by changes in the 
form of distribution of milk in this state that ought to be 
passed on to the consumer in the form of lower retail prices. 

(c) The evidence received indicated current dis
tribution costs justify and support a lower price structure 
than the one that results from the present formula. 
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(d) The reduced price level herein ordered is a 
compromise which reflects the best intentions and efforts of 
the board to arrive at a solution that addresses all concerns 
and permits the local dairy industry to survive in the 
marketplace in as near the present form as possible. 

(e) Lower prices are necessary to stabilize the 
marketing of milk in this state in order to remain 
competitive with milk that is available in areas adjacent to 
and surrounding Montana. 

6. Principal reasons given against the adoption of the 
amendment to the rule were as follows: 

(a) It would reduce jobber margins and make it 
difficult for jobbers to remain in business. 

(b) It would result in prices being set which are below 
some distributor's costs of doing business and be contrary to 
law. 

7. The board's reasons for rejecting the arguments 
against the rule amendment were as follows: 

(a) Montana's milk prices are based on cost and, since 
the only cost evidence of record did not indicate that 
resulting prices would be be)ow cost. and since the cost 
study procedures were not challenged. the preponderance of 
evidence proved that resulting prices would be above most 
distributor's costs of doing business. 

(b) The board has heard numerous persons testify about 
the chaos In the marketplace caused by current prices and 
pract1ces. It felt that lowering of prices would make it 
easier. not more difficult. for jobbers to survive in 
business. 

MONTANA BOARD OF MILK CONTROL 
CURTIS C. COOK, CHAIRMAN 

BY::?&~_!. 6{~ ~-
WILLIAM E. ROSS. Bureau Chief 

Certified to the Secretary of State January J, 1989. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE MONTANA STATE LOTTERY COMMISSION 

In the matter of the repeal 
of rules pertaining to licenses 
and license renewal and the 
amendment of rules pertaining 
to electronic funds transfer 
and prtzes 

NOTICE OF REPEAL OF 8.127. 
605 EXPIRATION OF LICENSE, 
8.127.610 LICENSE RENEWAL 
and AMENDMENT OF 8.127.801 
E1ECTRONIC FUNDS TRANSFER 
AND 8.127.1201 PRIZES 

TO: All Interested PPrsons: 
1. On November 10, 1988, the Montdna State LnttPry 

Commission published a notice of proposed repeal and amendment 
of the above-stated rules at page 2342, 1988 Montana 
Administrative Register, 1ssue number 21. 

2. The Commission repealed and amended the rules exactly 
as proposed. 

3. No comments of testimony were received, 

MONTANA STATF: LOTTERY 
COMMISSION 
SPENCER HEGSTAD, CHAIRMAN 

Certif1ed to the Secretary of State, Decenber 30, 1988. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the repeal of 
Rules 11.12.211 and 11.12.420 
and the adoption of rules 
pertaining to payment rates for 
residential foster care 
providers 

TO: All Interested Persons 

NOTICE OF THE REPEAL OF RULES 
11.12. 211 AND 11.12. 420 AND 
THE ADOPTION OF RULES 
PERTAINING TO PAYMENT RATES 
FOR RESIDENTIAL FOSTER CARE 
PROVIDERS 

1. On November 10, 1988, the Department of Family Services 
published notice of the proposed repeal of Rules 11.12.211 and 
11.12.420 and the adoption of rules pertaining to the payment 
rates for residential foster care providers at pages 2344-2348 of 
the 1988 Montana Administrative Register, issue number 21. 

2. The Department has repealed Rules 11.12.211 and 
11.12.420 as proposed. 

3. The Department has adopted Rule I (11.7.310 
DEFINITIONS) 1 Rule II (11.7.311 PAYMENTS TO FACILITIES), Rule V 
(11.7.319 FACILITY CONTRACTS) as proposed. 

4. The Department has adopted the following rules as 
proposed with the following changes: 

11.7.313 CLASSIFICATION MODEL (1) Each facility shall be 
classified according to the department's classification model. 
The model identifies ffflH'ive levels of supervision and three 
levels of treatment. A model rate has been assigned to each level 
of supervision and treatment. 

Subsections (2) has been adopted as proposed. 

(3) There are f~ive levels of supervision in the 
classification model: 

(a} In Level I the facility provides the basic living needs 
of the child, including shelter, food. transportation and clothing 
by placing the youth in community family therapeutic foster homes. 
Trained foster horne parents provide a skilled role model to carry 
out the implementation of the community based treatment plan for 
the youth. The facility provides supervision based upon an 
assessment of the child's needs and a specific written case plan 
that is monitored to determine its effectiveness in reducing the 
need for this level of supervision. 

(a.Q) In Level II the facility provides the basic living 
needs of the child, including shelter, food, transportation and 
clothing. In addition to the provision of these basic needs, the 
facility employs paid caretakers who provide day-to-day 
supervision of the youth in a family-like setting. This level of 
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superv~s~on does not require individual assessment of the youth 
andjor the development of treatment plans to determine structured 
activities or provide the day-to-day care and guidance of the 
youth. 

(b~) In Level III the facility provides the basic living 
needs of the child, employs caretakers who provide the day-to-day 
supervision of the youth in a family-like setting, and a paid 
director to coordinate the facility's operations. 

(eg) In Level ~IY the facility provides the basic living 
needs of the youth and employs shift staff who provide 24 hour 
structured supervision of the youth and administrative personnel. 
This level of supervision utilizes planned structured supervision 
by trained staff. The facility provides activities and 
supervision based upon an assessment of the child's needs and a 
specific written case plan that is monitored to determine its 
effectiveness in reducing the need for structured supervision. 

(eg) In Level ~V the facility provides the basic living 
needs of the youth, and employs shift staff who provide twenty
four hour intensive supervision with backup staff available. The 
facility also employs administrative personnel. The facility 
provides constant control of the youth by highly trained staff in 
a planned treatment environment. This level of supervision 
requires individual assessment of the youth and the development, 
implementation and monitoring of an individual written treatment 
plan by professional staff. 

( 4) There are three levels of treatment in the 
classification model: 

(a) In Basic Treatment professional staff employed by the 
facility provide structured individual and group therapeutic 
services designed to address the youth's mild delinquent, 
emotional, social andjor behavior problems. staff implements 
skill-building techniques to assist the youth in progressing 
toward an acceptable adjustment to his family, school and/or 
community. This level of treatment requires more than the day
to-day supervision by caretakers. 

Subsections (4) (a) through (6) have been adopted as proposed. 

AUTH: Sec. 41-3-1103 and 52-1-103, MCA; AUTH Extensign, 
Sec. 113. Ch. 609, L. 1987, Eff. 10/1/87. 

IMP: Sec. 41-3-1103, 41-3-1122 and 52-1-103, MCA 

11.7.316 CLASSIFICATION PROCEDURES (1) Effective January 
1~2. 1989, all facilities providing foster care under contract to 
the department shall be classified according to the level of 
treatment and supervision provided. Any facility that does not 
have a contract with the department may request classification at 
any time. 

subsections (2) through (7) have been adopted as proposed. 

AUTH: sec. 41-3-1103 and 52-l-103; MCA; AUTH Extension, 
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Sec. 113. Ch. 609, L. 1987, Eff. 10/1/87. 
IMP: Sec. 41-3-1103, 41-3-1122 and 52-1-103, MCA 

5. Rationale Appropriations for rate increases for 
residential foster care providers were contingent upon the 
development of a revised reimbursement system. The system 
provides for an equitable disbursement of funds. 

6. The Department has thoroughly considered all commentary 
received: 

COMMENT: An Attorney for the Administrative Code Committee 
submitted comments regarding errors in the authority sections of 
the rules which are intended to be repealed. 

RESPONSE: The Department agrees and has corrected the citations. 
Repeal of Rule 11.12.211 incorrectly cited authority as Sec. 41-
3-1142 and 53-4-111. These have been corrected to read Sec. 41-
3-1103 and 52-1-103. IMP was cited incorrectly as 41-3-1142, 53-
2-201 and 53-4-113. These have been changed to 41-3-1103, 41-3-
1122 and 52-1-103. Repeal of Rule 11.12.420 incorrectly cited 
Sec. 53-4-111 as an authority. This has been changed to 52-1-103. 
IMP sections 41-3-1131, 41-3-1132, 53-2-201 and 53-4-113 were 
changed to 41-J-1103, 41-3-1122 and 52-1-103. 

COMMENT: The model rate system does not adequately address the 
therapeutic foster care programs. A better definition reflecting 
evaluation costs and actual payments to foster parents is needed. 

RESPONSE: The Department agrees in part and has modified the 
definition of Level I supervision. However, the definition was 
not expanded to include set amounts for specific costs. The model 
rate is set up to compensate for costs at a level of service. How 
this level of service is provided is up to the individual 
facility. The definition of therapeutic foster care is more 
appropriately addressed in licensing requirements and the specific 
program requirements. This rule merely describes the level of 
supervision and level of treatment. 

COMMENT: Specific costs, such as assessment, evaluation and 
screening of therapeutic foster parents, individual case plan 
management, staff training, adequate pay for qualified staff, 
respite care, and in-house management and therapy are not 
adequately reflected or compensated for by the model rates. 

RESPONSE: When developing the model rates, the Department did 
consider and provide for these costs in the rates. Individual 
facilities may break down and categorize their costs differently 
than the rate matrix reflects, but the above-mentioned costs were 
considered in the Department's calculations of the model rates. 
Also, some facilities included treatment costs under what the 
Department would consider to be an aspect of supervision, or visa 
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versa. This would cause the Department's figures to appear to be 
low for some costs and higher for other costs. However, the total 
rate provides compensation for such services. 

COMMENT: $600/month is not an adequate amount to compensate 
(treatment) foster parents. Screening parents and conducting 
evaluations are very costly. Other states pay considerably more. 

RESPONSE: The Department has agreed to modify the monthly rate to 
$613.24, the amount quoted during testimony as the low median 
payment paid to therapeutic foster homes nationally. Montana has 
an average cost of living which is below the national average. The 
Department considered evaluations and screening and reflected 
these costs in the treatment component, not the supervision 
component. The rate of $600/month was calculated by the Department 
as an appropriate amount, but each program is free to pay any 
amount to its treatment foster parents. 

COHMENT: In the Treatment matrix, the basic level includes group, 
but not individual therapeutic services. It is recommended that 
group therapeutic services be lowered to $2.06 and that individual 
therapeutic services be included at the rate of $6.18 to 
realistically reflect the cost of having a professional staff 
person in addition to the direct care staff to handle the 
treatment component. 

RESPONSE: The Department agrees and has changed the Model Rate 
Matrix to reflect individual therapeutic services at the rates 
suggested. 

COMMENT: The model rates do not adequately reflect actual costs 
of the superv1s1on and treatment services provided by the 
residential facilities. 

RESPONSt: The model rate is the rate calculated by the department 
to cover the costs of providing services established in the model. 
The proposed rate system establishes a rate matrix which reflects 
the typical costs of providing for the essential services for 
children placed in the variously classified facilities. 

COMMENT: Although the proposed rates system does a fairly good 
job of addressing foster care reimbursement, the system does not 
realistically cover the cost of intensive treatment provided by 
some of the facilities. 

RESP?NSE: The rates are intended to compensate for foster care 
serv1ces. The system is not based upon a medical model, nor does 
the Department impose the same requirements on providers which are 
imposed by medical reimbursement systems. The classifications are 
based on the levels of treatment set forth. Intensive medical 
treatment is not contemplated by the rate system. The Department 
reiterates its position that the proposed rate system provides 
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adequate coverage for the services which the Department expects 
from providers. If providers provide additional services, the 
Department will not participate in paying for these costs. 

COMHENT: The whole residential care system is underfinanced. 

RESPONSE: It should be noted that the model rates rules pertain 
only to the model rates and the classification of facilities 
according to the services provided. The daily rate which will be 
paid to each facility will not be determined until after the 1989 
Legislative Session. The Department believes, and supportive 
testimony was given, that the proposed model rates provide 
adequate compensation for services. The Department has 
historically paid a portion of each facility's total costs, with 
third party contributions providing the balance. The percentage 
of the model rate which will be paid by the department will depend 
on the amount of funding provided by the legislature for such 
services. 

In the interim, the Department is paying a rate based upon 
historic experience. With the approval of MRCCA, the Department 
has used the amount received in the last legislative session to 
increase the rates paid to those providers whose rates show the 
greatest discrepancy from the model rates. 

COMMENT: Any facility that is classified under the new rules at 
a higher rate should be reimbursed the difference between the 
current interim rate and the rate based upon reclassification 
retroactively from July 1, 1988. 

RESPONSE: The Department agrees, with the exception of the date 
of retroactive reimbursement. If a facility is classified under 
the new rules at a higher rate, the difference between the interim 
rate implemented October 1, 1988, and the reclassification rate 
will be reimbursed to that facility retroactive to October 1, 
1988. 

COMMENT: "Model" rates is a misnomer. "Model" means ideal. 
"Determined" rates is a more accurate reflection of what the rules 
do. 

RESPONSE: The word "model" has several meanings. As used in the 
rules, it is intended to indicate a rate for the service model 
identified. Therefore, the rates established are not intended to 
be "ideal", but are intended to fund the service model described. 

COMMENT: Present rates paid to residential care facilities should 
not be lowered, even to bring up the rates paid to those 
facilities which are presently paid a disproportionately low 
amount. 

RESPONSE: The rate rules are intended to be implemented in two 
phases. Phase I deals with the classification of facilities and 
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which model rates are applicable. Phase II will deal with actual 
implementation of the rates paid. These rules pertain only to 
classification. When the Department receives its appropriation 
for these services, new rules addressing implementation will be 
drafted and submitted for comments. When implementing Phase II, 
the Department will consider the comments o~ Montana Residential 
Child Care Association requesting that th,e implementation plan 
should not result in the lowering of any fac~l.i ty' s rate. 

/ 
Services 

Certified to the Secretary of State __ _une~c~e~muh~e~r~3uQ _________ t 1988. 

Montana Administrative Register 1-1!12/89 



-26-

BEFORE THE DEPARTMENT OF FISH, WILDLIFE, AND PARKS 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of ARM 12.5.301 regarding 
crayfish 

TO: All interested persons 

NOTICE OF ADOPTION OF 
THE AMENDMENT OF ARM 
12.5.301 REGARDING 
THE LISTING OF CRAYFISH AS 
NONGAME WILDLIFE IN NEED OF 
MANAGEMENT. 

1. On July 15, 1988 the Department of Fish, Wildlife, and 
Parks published notice of a proposed amendment of Rule 12.5.301 
listing crayfish as nongame wildlife in need of management at 
page 1310 of the 1988 Montana Administrative Register, issue 
number 13. 

2. Oral comment was taken at the public hearings scheduled 
in the rulemaking notice and written comments were received 
through August 16, 1988. 

3. The department has considered the comment recieved 
and responds as follows: 

COMMENTS: The comments were overwhelmingly in favor of 
adopting the amendment. Commercial crayfishermen and sportsmen 
alike were in favor of regulating the harvest of crayfish. The 
only disagreement at the hearings was in the manner of regulation 
as sportsmen tended to favor an outright ban which the 
crayfishermen did not favor. Only one commentator opposed the 
listing. This commentator trapped crayfish as food for his 
family and for recreation. He commented that the taking of 
crayfish should not be regulated because only nonreproductive 
crayfish that are too big for fish forage are taken. He was also 
concerned that if crayfish taking was regulated, only the large 
commercial operators would be allowed to continue and small 
noncommercial activities like his would be banned. 

RESPONSE: Listing crayfish as in need of management is a 
preliminary step to regulating the taking of crayfish. Actual 
regulations can only be implemented after the in need of 
management designation. Therefore, if the desire of both 
sportsmen and commercial crayfishermen that crayfish harvest be 
regulated is to be met, the amendment must be adopted. 
Regulations applicable to commercial operations will be 
implemented later. The department does not intend to regulate 
recreational takings of crayfish at this time and does not 
anticipate circumstances that would require regulating 
recreational use in the future. However, the designation would 
provide the department with the flexibility to regulate 
recreational use if the need arises. 
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4. The department has the rulemaking authority for the 
amendment of ARM 12.5. 301 and therefore adopts the rule as 
proposed. 

Richard L. Johnson 
Deputy Director 
Montana Department of Pish, 
Wildlife, and Parks 

Certified to the Secretary of state January 3 , 1989. 
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BEFORE THE BOARD OF LAND COMMISSIONERS 
AND DEPARTMENT OF STATE LANDS 

In the matter of the repeal of 
A.R.M. 26.2.601 Through 633 
and the adoption of New Rules 
I through XXVI providing 
standards and procedures for 
implementation of the Montana 
Environmental Policy Act 

To: All Interested Persons 

NOTICE OF REPEAL 
OF A.R.M. 26.2.601 
THROUGH 633 AND 
ADOPTION OF RULES 
I THROUGH XXVI 

1. On Julv 28, 1988, the Board of Land commissioners and 
Department of State Lands, alonq with the Department of 
Agriculture, Department of Commerce, Department of Fish, 
Wildlife and Parks, Department and Bo?.rd of Health and 
Environmental Sciences, Department of Highways, Department and 
Board of Natural Resources and conservation, and Fish and Game 
Commission published notice of public hearings on the proposed 
repeal of existing rules and adoption of new rules concerning 
implementation of the Montana Environmental Policy Act at page 
1606 of the 1Q88 Montana Administrative Register, issue number 
14. 

2. All of the above-referenced agencies, boards, and 
commissions except the Board of Land Commissioners, Department 
of State Lands, and Board and Department of Health and 
Environmental Sciences published notice of repeal of existing 
rules and adoption of new rules at page 2692 of the Montana 
Administrative Reqister, issue number 24. The Department and 
Board of Health and Environmental Sciences intend to take 
action on the proposed repeal and new rules in January 1989. 
The Board of Land Commissioners has repealed A.R.M. 26.2.601 
through 633 as prnposed. The Board of Land Commissioners and 
Department of State Lands have adopted the proposed rules in 
the same form as adopted hv the other agencies, boards, and 
commjssions, or as set forth on pages 2692 through 2700 of the 
1988 Montana Administrative Register, issue number 24, and the 
portions of those pages containing the rules as amended are 
hereby incorporated by reference. 

3. At the hearings and during the comment perind, the 
Board of Land Commissioners and Department of State Lands 
received written, oral, or both written and oral comments from 
31 persons. Those persons are listed on pages 2700 and 2701 of 
the 1988 Montana Administrative register, issue number 24. 
Summaries of the comments received and agency responses to 
those comments are found at pages 2702 throuqh 2717 of the 1988 
Montana Administrative Register, issue number 24. The Board of 
Land Commissioners and Department of State Lands have adopted 
those summaries and responses and hereby incorporate them into 
this notice by reference. 

1-1/12/89 Montana Administrative Register 



-29-

4, The Board of Land Commissioners and Department of 
State Lands have assigned the following numbers to the rules; 
Rule I, 26,2.641; Rule II, 26.2,642; Rule III, 26.2.643; Rule 
IV; /.6.2.644; Rule V, 26,2.645; Rule VI, 26.2.646; Rule VII, 
26.2.647; Rule VIII, 26,2.648; Rule IX, 26.2.649; Rule X, 
26.2.650; Rule XI, 26.2,651; Rule XII, 26.2.652; Rule XIII, 
26.2.653; Rule XIV, 26.2.654; Rule XV, 26.2.655; Rule XVI, 
26.2.656; Rule XVII, 26.2.657; Rule XVIII, 26.2.658; Rule XIX, 
26.2.659; Rule XX, 26.2.660; Rule XXI, 26,2,661: Rule XXII, 
26.2.662; Rule XXIII, 26.2,663; Rule XXIV, 26.2.628; Rule XXV, 
26.2.629, Rule XXVI, 26.2.630. 

5. The authority of the Board of Land Commissioners and 
Department of State Lands to repeal A.R.M. 26.2.601 through 619 
is contained in 2-3-103, MCA. The repeal of A.R.M. 26.2.601 
throu9h 619 implements 75-1-201, MCA. The repeal of A.R.M. 
26.2.618 also implements 2-2-121, MCA. The repeal of A.R.M. 
26.2.619 also implements 2-3-103, M.C.A. The authoritv to 
repeal 26.2.631 through 633 is based on 75-1-202, MCA. The 
authority of the Board of Land Commissioners and Department of 
State Lands to adopt Rules I through XXVI is contained in 2-3-
103, 2-4-201, and 75-1-202, MCA. The rulPs implement sections 
2-3-104 and 75-1-201, 202, 203, 205, 206, and 207, MCA. 

Certified to the Secretary of State December 30, 1988 
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BEFORE THE DEPARTMENT OF STATE LANDS 
AND THE BOARD OF LAND COMMISSIONERS 

OF THE STATE OF MONTANA 

In the Matter of the 
AmPndment of ARM 26.4.301 
through 26.4.306, 26.4.308, 
26.4.310 through 26.4.327, 
26.4.401 through 26.4.413, 
26.4.501 through 26,4.505, 
26.4.507, 26.4.510, 
26.4.514 through 26.4.518, 
26.4.520 through 26.4.524, 
26.4.601 through 26,4.609, 
26.4.621 throuqh 26.4.676, 
26.4.631 through 26.4.652, 
26.4.701 through 26.4.703, 
26.4.711, 
26.4.713 through 26.4.714, 
26.4.716 through 26.4.721, 
26.4.723 through 26.4.726, 
26.4.728, 
26.4.730 through 26.4.733, 
26.4.751, 
26.4.761 through 26.4.763, 
26.4.801 through 26.4.802, 
26.4.804 throuqh 26.4.806, 
26.4.811, 26.4~815, 26.4.821, 
26.4.823 through 26.4.825, 
26.4.831 through 26.4.833, 
26.4.901 through 26.4.904, 
26.4.907, 
26.4.911 through 26.4.912, 
26.4.1001 through 26.4.1014, 
26.4.1101 through 26.4.1119, 
26.4.1121, 26.4.1125, 
26.4.11 ?9, 
26.4.1131 through 26.4.1137, 
26.4.1141 through 26.4.1148, 
26.4.1201 through 26.4.1210, 
26.4.1212 throuqh ?6.4.1215, 
26.4.1221 throuqh 26.4.1228, 
26.4.1211 through 26.4.1232, 
26.4.1234 through 26.4.1242, 
26.4.1246 through 26.4.1254, 
26.4.1260 through 26.4,1263, 
26.4.1302, 26.4.1303, and 
26.4.1309; 
the repPal of ARM 26.4.307, 
26.4.309, 26.4.506, 26.4.508, 
26.4.509, 26.4.511, 26.4.512, 
26.4.513, 26.4,712, 26.4.715, 
26.4.722, 26.4.727, 26.4.729, 
?6.4.734, 26.4.735, 26.4.803, 
26.4.807, 26.4.812, 26.4.813, 

1-1/12/89 

NOTICE OF 
AMENDMENT, REPEAL, 
AND ADOPTION OF 
STRIP MINE RULES 
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26.4.814, 26.4.816, 26.4.822, 
and 26.4.1015; 
and the adoption of NEW 
RULES I through XIII, 
concerning the regulation of 
strip and underground coal 
and uranium mining. 

TO: All Interested Persons: 

-31-

1. On July 14, 1988, the Department of StatP. Lands and 
the Board of Land Commissioners published notice of public 
hearing on the proposed amendment, repeal, and adoption of 
strip mine rules at page 1316 of the 1988 Montana Adminisl~~
tive Register, issue number 13. 

2. The Department and Board have repealed the rules 
proposed for repeal, except for 26.4.727, 26.4.729, 26.4.734, 
and 26.4.735, which remain in effect. The Department and Board 
have adopted and amended the rules with the followinq changes: 

(20) (a) remain the same as the 

not 

remain the same as the 
renumbered to (32) through (38) . 

Montana Administrative Register 1-1/12/89 



-32-

or otherw1se affect the ydrolog1c balance. T e consequences 
may include, hut are not limited to, effects on stream channel 
conditions and the aquatic habitat on the permit area and 
adJacent areas. 

subsections (51) through (110) remain the same as the pro
posed rule, but are renumbered to (86) through (107). 

t+~~t~~&~(l08) "Subirrigation• means, with respect to 
alluvial valley ~loors, the supplying of water to plants from 
~~P~&~~~P-~Pem-&-~~-~&~~P~~~P-~~~~P&~ a subsurface 
zone where water is available AND SUITABLE for use by vegeta
tion. Subirrigation may be identified by: 

(a) through (e) Remains the same. 
Subsections (llll through (103) remain the same as the 

proposed rule, but are renumbered to (1091 through (128). 
f&~~t~,~~(1291 "Waste" means, earth rnaterialsr~h~~~ that 

&~~b~~~ibfer ~~y~~&lly-~ft~~&b~r~P-&e~-f&~~~~P-~~~~
~Pm~~r~&~~~P~~ftePW~~-~~&P~~-~PeM-~~;ft~~P&~-pPOd~~ 
~&~-~ ARE generated as a result of MINERAL PREPARA~ION OR, 
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IN SOME CASESc mining and are not marketed by the operator. ~ftd 
~~ The term 1ncludes earth materials RESULTING FROM ~~~~-~pe 
~~~~~~~~~~rw~~-~~&~~~~~-~pem4&~~~~~-~ae~~~~~~~r 
~~p&~&~~~4&~&~~~-~~~r phvsical or chemical processing, 
cleaning, or concentrating of the mineral. IT ALSO INCLUDES 
"UNDERGROUND DEVELOPMENT WASTE" AS DEFINED IN THIS RULE AND 
MATERIALS THAT CONTAIN REJECT MINERAL RESULTING FROM SELECTIVE 
EXTRACTION OF THE MINERAL. "WASTE" DOES NOT INCLUDE "sPOIL, 
OVERBURD<:N, OR SOIL" AS THOSE TERMS ARE DEFINED IN THIS RULE. 

Subsections (132) through 033) remain the same aA the 
proposed rule, but are renumbered to (130) through (131). 

26.4,302 FORMAT AND SUPPLE~ENTAL INFORMATION 
This rule is adopted as proposed. (AIJTH: Sec. 82-4-204, 

205 MCA; AUTH Extension, Sec. 4, Ch. 70, ~987, Eff. 10/1/87; 
IMP, Sec. 82-4-222.) 

26.4.303 LEGAL, FINANCIAL, COMPLIANCE, AND RELATED INFOR
MATION 
------Subsections (1) through (15) remain the same as the 
proposed rule. 

(15) (a) Whenever the private mineral estate to be STRIP 
mined has been severed from the private surface estate, an 
applicant shall also submit: 

(i) a co of the written consent of the surface 
for the extract1on o m1nera y ~ STRIP m1n1ng met o 
~~~~-~r-~~-&rr~~e~~~ 

(ii) of the conve or 

law 

CES 
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in 82-4-222 !21 (k) 

the same as the 

26.4.305 MAPS 
Subsections (1) (a) through (1) (t) remain the same as the 

proposed rule. 
(1) h+ (u) the date on which Aach map was prepared and the 

north point;-a legend indicating the items shown on the map, 
the scale, and the contour interval; the township, range, and 
section numbers; 

(v) grid coordinates based upon the 1000-meter universal 
transverse mercator system FOR MAPS, AS DETERMINED BY THE 
DEPARTMENT, THAT ARE NECESSARY TO DO CUMULATIVE HYDROLOGIC 
IMPACT ASSESSMENTS AND ALLUVIAL VALLEY FLOOR DETERMINATIONS; 

Subsections (1) (v) through (1) (y) remain the same as the 
proposed rule, but are renumbered to (1) (w) through (1) (z). 

TION 
26.4.306 BASELINE INFORMATION: PRIME FARMLAND INVESTIGA-

This rule is adopted as proposed. 

26.4.307 GEOLOGIC AND HYDROLOGIC INVESTIGATION 
This rule is repealed as proposed. 

26.4.308 RBeb~BeN-ANB OPERATIONS PLAN 
Subsections (1) through (2) remain the same as the 
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26.4.309 PLAN FOR EXISTING STRUCTURES 
Th1s rul~ 1s repPaled as proposed. 

26.4.311 AIR POLLUTION CONTROL PLAN 
Th1s rule 1s adopted as proposed. 

26,4,312 FISH AND WILDLIFE PLAN 
Th1s rule 1s adopted as proposed, 

Montana Administrative Register 
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~~ TO evaluatE~~ reclamation procedures related to reveqeta
tion;and 

Subsections (5) (k) through {7) remain thP same as the 
proposed rule. 

26.4.315 PLAN FOR PONDS AND EMBANKMENTS 
Th1s rule is adopted as proposed. 

26.4.316 STRIP OR UNDERGROUND MINING NEAR UNDERGROUND 
MINING 
------This rull' is adopted as proposed. 

26.4.317 DIVERSIONS 
Th1s rule is adopted as proposPd. 

26.4.318 PROTECTION OF PUBLIC PARKS AND HISTORIC 
This rule 15 adopted as proposed. 

26.4.319 RELOCATION OR USE OF PURY,JC ROADS 
This rule 18 adopted as propo;;ed. 

26.4.320 PLANS FOR DISPOSAL OF EXCESS SPOIL 
This rule is adopted as proposed. 

26.4.321 TRANSPORTATION FACILTTIES PLAN 
This rule is adopten as proposed. 

26.4.322 COAL CONSERVATION PLAN 
This rule is adopted as proposed. 

PLACES 
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26,4.324 PRIME FARMLANDS: SPECIAL APPLICATION REQUIRE
MENTS 
-----Subsections (1) through (3) (a) remain the same as the 
proposed rule. 

(3) (b) the applicant has the technological capability to 
restore the prime farmland, within a reasonable time, to equiv
alent or higher levels of yield as comparable non-mined prime 
farmland ~~-~~-&~~~~~~~-&Pee under equivalent levels of 
management; &~ 

(c) THE POSTMINING LAND USE OF THE AFFECTED PRIME FARM
LAND MUST BE CROPLAND, SPECIAL USE PASTURE, GRAZING LAND, OR 
WILDLIFE HABITAT THAT IS CONSISTENT WITH THE RESTORATION OF THE 
REAL OR POTENTIAL PRODUCTIVITY OF THE PRlME FARMLAND; AND 

+e;(d) the proposed operations will be conducted in 
compliance-with the applicable requirements of R~~e 26.4.811 
through ~&~+rSr&~r 26.4.825. (AUTH: Sec. 82-4-204, 205 MCA; 
~. Sec. 82-4-222.) ----

remain the 

as 
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(d) (iii) FOR surveys and data required under "'ttb!!-ee~i-&" 
section (3) for-areas designated as alluvial valley floors 
because of their flood irrigation characteristics ,..},-;,:],1,-i!l'l-!'te 
~ftel-ttee, at a minimum, surface hydrologic data, including 
streamflow, runoff. sediment yield, and water quality analyses 
describing seasonal variations over at least 1 full year, field 
geomorphic surveys and other geomorphic studies; 

(iv) FOR surveys and data required under "'ttb~~~" sec
tion (3) for-areas designated as alluvial valley floors because 
or-their subirrigation characteristics, ,..},-;,:].].-;,::1-~-~ftel-~; at 
a minimum, geohydrologic data including observation well estab
lishment for purposes of water level measurements, groundwater 
contour maps, testing to determine aquifer characteristics that 
affect waters supplying the alluvial valley floors, well and 
spring inventories, and water quality analyses describing 
seasonal variations over at least 1 full year, and physical and 
chemical analysis of overburden to determine the effect of the 
proposed mining operations on water quality and quantity; 

Subsections (3) (d) (v) ·through (3) (f) (il remain the same 
as the proposed rule. 

(f) (iii No ermit or 

26.4.326 AUGER MINING: SPECIAL APPLICATION REQUIREMENTS 
Th1s rule is adopted as proposed. 

26.4. 327 COAI, PROCESSING PLANTS AND SUPPORT FACILITIES 
NOT LOCATED h~-eR-NBhR~KS-MrNBSPPB-HSR WITHIN ~KB-MrNB A MINE 
PERMIT AREA: SPECIAL APPLICATION REQUIREMENTS 

This rule is adopted as proposed. 

26.4.401 Ne~r&B-hNB FILING OF APPLICATION AND NOTICE 
This rule is adopted as proposed. (AUTH: Sec. B2 4-204, 

205 MCA; AUTH Extension, Sec, 2, Ch. 289,~1985, Eff. 
10/1/85; ~' Sec. 82 4-222, 226, 231 (4), 232, 233 MCA. 

26.4.402 SUBMISSION OF COMMENTS AND WRITTEN OB.JECTIONS 
This rule is adopted as proposed. (AUTH: Sec. 82-4-204, 

205 MCA; AUTH Extension, Sec. 2, Ch. 289, r;:-1985, Eff. 
10/1/85; ~. Sec. 82-4-226, 231 MCA. 
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26 4,403 INFORMAL CONFERENCE 
Th s rule lS adopted as proposed, lAUTH: Sec. 82-4-204, 

205 MCA AUTH Extension, Sec. 2, Ch. 289,~1985, Eff. 
10/1/85 IMP, Sec. 82-4-226, 231 MCA. 

26.4.404 REVIEW OF APPLICATION 
This rule is adopted as proposed. (AUTH: Sec. 82-4-?.04, 

205 MCA: AUTH Extension, Sec, 2, Ch. 289,~1985, Eff. 
10/1/85: IMP, Sec. 82-4-226, 231 MCA. 

26,4.405 FINDINGS AND NOTICE OF DECISION 
This rule is adopted as proposed. (AUTH: Sec. 82-4-204, 

205 MCA: AUTH Extension, Sec. 2, Ch. 289,~1985, Eff. 
10/l/85: AUTH Extension, Sec. 4, Ch. 70, L. 1987, Eff. 10/1/87: 
IMP, Sec. 82-4-226, 231 MCA.) 

26.4.406 Ne~Fe8-9P EXTENSION OF TIME TO COMMENCE MINING 
Th1s rule 1s adopted as proposed. 

26,4.407 CONDITIONS OF PERMIT 
This rule is adopted as proposed. 

26.4.408 REVIEW OF EXISTING PERMITS 
Th1s rule 1s adopted as proposed. 

26.4.410 PERMIT RENEWAL 
This rule is adopted ~s proposed. 

26.4,411 PERMIT AMENDMENT 
This rule is adopted as proposed. 

26.4.412 TRANSFER OF PERMITS 
This rule is adopted as proposed. 

26,4.413 AD~INISTRATIVE REVIEW 
Th1s rulP is adopted as proposed. 

26.4.414 RECORDS RETENTION 
This rule 1s adopted as proposed. 

26.4,415 CHANGE OF CONTRACTOR 
This rule is adopted as proposed, 

the same as the 

26.4.501 GENERAL BACKFILLING AND GRADING CESSATION OF 
OP!':RATIONS AND MISCELLANEOUS REQUIREMENTS 

This rule is adopted as proposed. 
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26.4.501A FINAL GRADING REQUIREMENTS 
(1) (a) All final grad1.ng on the area of land affected 

must be to the approximate original contour of the land. The 
final surface of the restored area need not necessarily have 
the exact elevations of the original qround surface. No final 
graded slopes mav be steeper than five horizontal to one 
vertical (5h:lv) unless otherwise approved in writing by the 
department in which case steeper slope~ must achieve a minimum 
long-term static safety factor of 1.3, not to exceed the angle 
of repose. See also 26.4.51;!. 

Subsections (1) (b) throuqh (3) (a) remain the same as the 
proposed rule. 

(3) (b) Grading and backfilling of other types of subject 
excavations must be kept current as departmental directives 
dictate for each set of field circumstances. (AUTH: Sec. 82-
4-204 MCA; ~~ Sec. 82-4-231, 232~ MCA.) --

26.4.502 CUT-AND-FILL TERRACES 
This rule is adopted as proposed. 

26.4.503 SMALL DEPRESSIONS 
This rule is adopted as proposed. 

26.4.504 PERMANENT IMPOUNDMENTS 
This rule l.S adopted as proposed. 

26.4.505 BURIAL AND TREATMENT OF WASTE MATERIALS 
(1) All exposed mineral seams rem~ininq after mining 

~~&~i1mllst be covered with a minimum of + four feet of the best 
available non-toxic and non-combustible m~ter1.al. 

(2) Acid, toxica Aacid-forming, toxic-forming, combust
ible,or any other unesTrahle waste materials OR FLY ASH 
identified bv the department that are exposed, used, or 
produced during mining OR MINERAL PREPARATION ~~&li must be 
covered in accordance with 26.4.501(2) with &~~~~~m~~-~-~~~ 
~£ the best available ~~ eo~~ nontoxic and ~~-eemb~~~~bl@ 
noncombustible material. The method and site of final 
d1.sposal must be ap~roved by the department. If necessary, 
these materials ~~& I must be tested to determine necessary 
mitigations to neutralize-acidity, to nullify toxicity, ~ 
~~P to prevent water pollution and sustained combustfon, &~ 
or to minimize adverse effects on plant growth and land uses. 
Wftepe If necessary to protect against upward migration of salts 
or exposure by erosion, to provide an adequate depth for plant 
growth or to ntherwise meet local conditions, the department 
may specify thicker amounts of cover using I'H!>l't-eo~~e 
noncombustible and nontoxic materialr orr the use of special 
compaction and isolatl.on techniques to prevent contact of these 
materials with groundwater. Acid, Aacid-forming, toxic, &P 
toxic-forming or other deleterrous- materials ~~&lt must not be 
buried or stored 1n prox1m1.ty to a drainage course so as to 
cause or pose a threat of water pollution. 

-f;~--~~~P~&~~~-&~-~~~~-P&P-~~-&~-~~l}~~p~
&lr-e&~+~~f~ ~~-&~f~~bfe~ 

1-1/12/89 Montana Administrative Register 



-41-

(3) Wastes must not be ~~~~~-of-~~-~~Pf~~P?~~~9 
&r used in the construction of EMBANKMENTS FOR impoundments. 

(4) WHENEVER WASTE IS TEMPORARILY IMPOUNDED: 
(a) THE IMPOUNDMEN~ MUS~ BE DESIGNED AND CERTIFIED, CON

STRUCTED, AND MAINTAINED IN ACCORDANCE WITH 26.4.603, 26.4.639, 
AND 26.4.642 USING CURRENT PRUDENT-DESIGN STANDARDS: ANB 

(b) THE IMPOUNDMENT MUST BE DESIGNED SO THAT AT LEAST 90 
PERCENT OF THE WATER STORED DURING THE DESIGN PRECIPITATION 
EVENT CAN BE REMOVED WITHIN A 10-DAY PERIOD; AND 

(c) SPILLWAYS FOR COAL IMPOUNDING STRUCTURES MUST BE 
DESIGNED TO PROTECT AGAINST CORROSION. 

f4t(5) STRUCTURES IMPOUNDING COAL WASTE MUST NOT BE 
RETAINED AS A PART OF THE APPROVED POSTMINING LAND USE. (AUTH: 
SEC. 82-4-204, 205 MCA: IMP, SEC. 82-4-231 MCA.) 

26.4.506 REPLACEMENT AND DISPOSAL OF OVERBURDEN 
This rule is repealed as proposed. 

26.4.507 STORAGE AND FINAL DISPOSAL OF GARBAGE NeN-€eAb 
WAS~HS AND OTHER DEBRIS 

Th~s rule is adopted as proposed. 

26.4.508 DEPARTMENTAL APPROVAL OF FINAL WASTE DISPOSAL 
PLANS 
-----This rule is repealed as proposed. 

ASH 

26.4.509 PREVENTION OF LEACHING 
Th~s rule ~s repealed as proposed. 

26.4.508 and 509 are reserved. 

ereun er. 

WAS'l'E AND PLY 

f~~--W~~P~&~~-~~-~~P&P~~y-~~~~~ 
t&~--~~-~p&~~~4ft~~~~ ~~k!~;J-eep~~f~7 

~n~~p~fedr-&ftd~&~~~&~fteJ-~~-&ee&;&&~~~~~~-e&r+~;~&r 
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~&~+~&~~r-&~-~&~+~&~~-~~~~-e~P~~~-~P~~~~~~~-~~&~&~~~ 
a-~ 

- f~l---~~-i11tre~~~~-~~~-~~~.t-(f-e:---M~·&~-&~-:H;.tt~~-~e 
pePee~~~f-~~~&eep-~~re&~~Pf:;-~he~~~~-ppee~p~~&~~" 
~¥e~~-e&~ Be-~;ed~~~h1~-&-f~ &t-~P~T 

t+F- S~P~~~~~~-~~~1~-ee& ~tt~~-~~~-~~-~-~~tt~fte6 
tt~-tt-p&P~~~-~~ &PEP& pe~~1~1~-f&ftJ-~~ (AUTH: Sec. 82-
4 204, 205 MCA; IMP, Sec. 82-4 231 MCA. 

26.4.511 THICK OVERBURDEN 
This rule is repealed as proposed. 

26.4.512 BOX CUT SPOILS 
This rule is repf'nled as proposed. 

26.4.513 FINAL GRADING 
Thl.s rule is repealP.d as proposed. 

26.4.514 CONTOURING 
Thl.s rule l.S adopted as proposed. 

26.4.515 HIGHWALL REDUCTION 
This rule l.S adopted as proposed. 

26.4.516 ADJACENT STRIP AND UNDERGROUND MINING OPERA
TIONS 
-----This rule is adopted as proposed. 

26.4.517 SLIDES AND OTHER DAMAGE 
This rule is adopted ns proposed. 

26.4.518 BUFFER ZONES 
Th1s rule is adopted as proposed. 

26,4.519 THICK OVERBURDEN AND EXCESS SPOIL 
This rule is adopted as proposed. 

26,4.520 DISPOSAL OF EXCESS SPOIL 
This rule is adopted as proposed. 

26.4.521 TEMPORARY CESSATION OF OPERATIONS 
Subsection (1) remains the same as the proposed rule, 
(2) Before temporary cessation of mining and reclamation 

operations extendS for a period of 30 days or more, or as soon 
as it is known that a temporary cessation will extend beyond 30 
days, an ~l"-~!t-wfte..._~l:te~~-~~P~!!>~P-~~~P&~~-~~~~~~
&~~~~-operntor shall submit-to the department a notice of 
intention to temporarily cease &P-&e&ft&&~-mininq and reclama
tion operations. This notice ~h&~i must include a statement of 
the exact number of acres wh~h that-wr!l have been affected in 
the permit area, prior to such temporary cessationr; the extent 
and kind of reclamation of those areas wh~h that wr11 have 
been accomplishedrL and identification of the backfilling, 
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regrading, revegetation, environmental monitoring, and water 
treatment activities that will continue 
during the temporary cessation. (AUTH: Sec. 82-4-204, 205 MCA; 
~, Sec. 82-4-231, 232 MCA.) --

26.4,522 PERMANENT CESSATION OF OPERATIONS 
Subsections (1) through 12) remain the same as the 

proposed rule. 
(3) All backfilling and grading ~~&~~ must be completed 

within ~~~ey t90r days after the department has determined 
that the operation is completed ~P-~~&~-&-~~~~-~~~pe~~~" 
~~~P~-~~-~he-&~&~~}~ee~. Final pit reclamation ~~&~~ 
must proceed as close behind the coal loading operation as the 
frequency and location of ramp roads, the use of overburden 
stripping equipment in highwall reclamation, and other factors 
~&y allow. E ui ment needed for reclamation rna not be removed 
from the ~~b@ MINE untJ. rec amat1on J.S camp ete. AUTH: Sec. 
82-4-204, 205 MCA; IMP, Sec. 82-4-231 MCA,) 

26.4.523 COAL ~ReeBSSFNG~A~E FIRES 
This rule is adopted as proposed. 

26.4.524 SIGNS AND MARKERS 
This rule is adopted as proposed. 

26.4.601 GENERAL REQUIREMENTS FOR ROAD AND RAILROAD LOOP 
CONSTRUCTION 

Th1s rule is adopted as proposed. 

26.4.602 LOCATION OF ROADS AND RAILROAD LOOPS 
This rule is adopted as proposed. 

26.4.603 EMBANKMENTS 
This rule is adopted as proposed. 

26,4.604 ~PSOIL REMOVAL 
This rule is adopted as proposed. 

26.4.605 HYDROLOGIC IMPACT OF ROADS AND RAILROAD LOOPS 
This rule is adopted as proposed. 

26,4.606 SURFACING OF ROADS 
This rule is adopted as proposed. 

26,4.607 MAINTENANCE OF ROADS 
Th1s rule is adopted as proposed. 

26,4.608 IMPACTS OF OTHER TRANSPORT FACILITIES 
This rule is adopted as proposed. 

26,4.609 OTHER SUPPORT FACILITIES 
This rule is adopted as proposed. 

26.4.610 PERMANENT ROADS 
This rule is adopted as proposed. 
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26.4.621 GENERAL REQUIREMENTS FOR USE OF EXPLOSIVES 
This rule is adopted as proposed. 

26.4.622 PRB-SbA~rN6 PREBLAST!NG SURVEY 
This rule is adopted as proposed. 

26.4.623 BLASTING SCHEDULE 
This rule is adopted as proposed. 

26.4.624 SURFACE BLASTING REQUIREMENTS 
This rule is adopted as proposed. 

26.4.625 SEISMOGRAPH MEASUREMENTS 
This rule is adopted as proposed. 

26.4.626 RECORDS OF BLASTING OPERATIONS 
This rule 1~ adopted as proposed. 

26,4.631 GENERAL HYDROLOGY REQUIREMENTS 
This rule is adopted as proposed. 

26.4.632 PERMANENT SEALING OF DRILLED HOLES 
Th1s rule 1s adopted as proposed. 

26.4.633 WATER QUALITY PERFORMANCE STANDARDS ANS-B~~b~S~ 
subsections (1) through (3) remain the same as the 

proposed rule. 
f&t!4) Wherever~~ a sedimentation pond or series of 

sedimentation ponds-I~-~~-~-&~-~ results in the mixing of 
drainage from the disturbed areas with drainage from other 
areas not disturbed by current strip or underground mining 
operations, the permittee shall achieve the following @"i!'~:l:--1'1-~ 
1:-im~~&~~~$ CRITERIA: ~~-~P~~-~~-P&P-&1:-1:--&~-~fte4fti~ 
&P~il'l-~-w~~-1~ le&~~-~fte-~~~~-&P@"&~ 

Subf'ections (4) (a) throuoh (4) (b) remain tht> samP. as the 
proposed rule. 

f~t~ In accordance with 40 CFR 434, for certain 
constituents AS DEFINED IN THE OPERATOR 1 S MPDES PERMIT, A 
discharge from the disturbed areas is not subject to the 
effluent limitations &P-~~~~-P~le or BTCA standards of 26.4.638 
if: 

(a) the discharge is demonstrated by the permittee to 
have resulted from a precipitation event equal to or larger 
than a 10-year, 24-hour precipitation event, or snowmelt runoff 
of equivalent volume; and 

(b) the dischargP. is from ~&@-~1:-~~~ BTCA practices 
designed, constructed, and maintained in accordance with ~~~$ 
&ppl:-~&&~-p~~-im~l:-eme~~~~-~~-&e~~ sections (1) through 
(4) and 26.4.639. 

+eF -r~-~~-eY@-,..~-~~a~-a~~~~&~-1!'~-~~~~~~p~ 
&P@"&-~~-~-t& c-~~&~-effl:-~!'1-~-1:-fmi~&~~ft&-e&!'l--~~-&e-P@-&~ft-

r-~-~~:t"!!?-S"PeA:r-~ p&P~I'I"~4ft&r-~!IH'>-e .. 
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hi~~~~&r-~&e ~~~-r&~r~-&~-&-~&~i~-fe~~~~i~i -~~ 
~-fe~-&~~~ Peeme~~-ae~~~~ 

Subsection (6) remains the same as the proposed rule. 

26.4.635 GENERAL REQUIREMENTS FOR TEMPORARY AND PERMA
NENT DIVERSION OF OVERLAND FLOW, THROUGH FLOW, SHALLOW GROUND 
WATER FLOW, AND EPHEMERAL, INTERMITTENT, AND PERP.NNIAL STREAMS 

Th1s rule 1S adopted as proposed. 

26.4.636 SPECIAL REQUIREMENTS FOR TEMPORARY DIVERSIONS 
This rule is adopted as proposed. 

26.4.637 SPECIAL REQUIRE~ENTS FOR PERMANENT DIVERSIONS 
Th1s rule is adopted as proposed. 

26.4.638 SEDIMENT CONTROL MEASURES 
(1) Appropr1ate sed1ment control measures ~h&r~ must be 

designed, constructed, and maintained using the best technology 
currently available to: 

(a) prevent, to the extent possible, additional contri
butions of sediment to streamflow or to runoff outside the 
permit area: 

(b) meet the more stringent of applicable state or 
federal effluent limitations: and 

(c) minimize erosion to the extent possible.~-&~-
-----~r-- ~~~~r-~-~~~~~~~- ~~~-&ftd 
~~~~~~&~~~~~-~~r-~ -~ ~ ~~~~ ~~&~P~& 87 

2 Se 1ment control measures 1nc u e pract1ces carried 
out within &ftd or adjacent to the disturbed area. The sedi
mentation storaqe capacity of practices in and downstream from 
the disturbed area ~h&r~ must reflect the degree to which 
successful mining and reclamation techniques are applied to 
reduce erosion and control sediment. Sediment control measures 
consist of the utilization of proper mining and reclamation 
methods and sediment control practices, singly or in 
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combination. Sediment control methods include but are not 
limi tf!d to: 

(a) disturbing the smallest practicable area at any one 
time during the mining operation through progressive backfil
ling, grading, and prompt revegetation as required in ~~~$ 
26.4.711 through 26.4.735~&~~~+}3~; 

(b) through (d) Remains the same. 
(e) diverting runoff ~ using protected channels or 

pipes through disturbed areas &&-~$-ft&~ to ~&~&e eliminate 
additional erosion; 

(f) through (g) Remains the same. (AUTH: Sec. 82-4-
202, 204L MCA; IMP, Sec. 82-4-231, 232, 23r;-234 MCA.) 

26.4.639 SEDIMENTATION PONDS AND OTHER TREATMENT FACILI-

(24) rf!main the same as the 

26.4.640 DISCHARGE STRUCTURES 
This rule is adopted as proposed. 

26.4.641 ACID- AND TOXIC-FORMING SPOILS 
Th1s rule is adopted as proposed. 

26.4,642 PERMANENT AND TEMPORARY IMPOUNDMENTS 
This rule is adopted as proposed. 

26.4.643 GROUNDWATER PROTECTION 
This rule is adopted as proposed, 

26.4.644 PROTECTION OF GROUNDWATER RECRARGE 
This rule is adopted as proposed. 

26,4,645 GROUNDWATER MONITORING 
(ll Groundwater levels, infiltration rates, subsurface 

flow and storage characteristics, and the quality of ground
water ~~~ must be monitored BASED ON INFORMATION GATHERED 
PURSUANT TO 26:4.304 AND in a manner approved by the department 
to determine the effects of strip or underground mining opera
tions on the recharge capacity of reclaimed lands and on the 
quantity and quality of water in groundwater systems in the 
mine plan and adjacent areas. When operations &~~~~-~ 

1-1/12/89 Montana Administrative Register 



-47-

26,4.646 SURFACE WATER MONITORING 
(1) Surface water monitoring ~h~~ must be conducted in 

acr.ordance with the monitoring program subm1tted under R~le 
26.4.314 and approved by the department. ~~-de~~P~ft~-~~~~i 
~~~fte-~fte-ft~~~pe-&~-d~~~r-~~fte¥-e~~~~~~ftr-~ftd 
~P~~~-~~~~~~T Monitorinq ~~~~i ~: 

(a) Remains the same. 
(b) in all cases in which analytical results of the sam

ple collections indicate noncompliance with a permit condition 
or w~ft-an applicable standard-~~~~~ppee, result in the 
~P~ft~~~ft6~~~-~~-~~p~~-eP-~~~~~ft6~~ft~~~p~~~ft~ 
operator IMMEDIATELY TAKING APPROPRIATE REMEDIAL MEASURES. 
WITHIN 5 DAYS OF THE DISCOVERY OF THE NONCOMPLIANCE, THE 
OPERATOR SHALL notify~ the department w~~h~ft-~;J~y~ of the 
noncom l1ance and of the remedial measures taken and SHALL 
camp a~ft! W1t sect10n 6 e OW, ese reme 1al measures 
inclu e 1 but are not l1mited to 1 accelerated or a~ditional 
mon1tor1ng, abatement, and warn1ng of all persons whose health 
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and safety is in imminent danger. W~~ Whenever a violation 
of a Montana pollutant dischargP ~liminat~on system (MPDES) 
permit ~~~~~~~-~~~~&~~~-~~~t~&~ee-ft&~~~P~ occurs, 
the ~P!!te~-fte.~ftd-~~-~~P~~-<!1-P-~~f"t!t.r"e'~M-fft~~~~-~P&~~~e 
operator shall forward the analytic results concurrently with 
the written notice of noncompliance; 

fet(2) ~~~~~-~~~~&P~P~Y The operator shall submit 
semi-annual reports ~-~~~~P~~~r-~-~fte~ including 
analyt~cal results .from each sample taken during the ~1tP~ 
semester to the department. IN ADDITION, ALL MONITORING DATA 
MUST BE MAINTAINED ON A CURRENT BASIS FOR REVIEW AT THE 
MINESITE. Any sample results Wftfeh that indicate a permit 
violation w~~i must be reported immed~ately to the department. 
~~-~ft&~-e&~~-~pe However, whenever the discharge for which 
water monitoring reports are required is also subject to 
regulation by a MPDES permit and w~~-~~h that permit 
~~~~-~.r"e'¥~~~~~-fep~~~Y&~~~-~~p~~~-~~~~~~-&ftd 
requires filing of the water monitoring reports within 90 days 
or less of sample collection, e~-fertew~~-&~~P~&~~~-~pe
~~~-~ft&tr-~-~~~--~~-~P~~-ft&~~-~~-~~-~~P~~-<!1-P 
~~f"t!!'P&~~-~~~~~P&~~~e the operator shall submit to the 
department on the ~~-time schedule ~ required by the MPDES 
permit or within 90 days following sample collection, whichever 
is earlier, a copy of the completed reporting form filed to 
meet MPDF.S permit requirements. 

Subsections (3) through (6) remain the same as the 
proposed rule. 

26.4.647 TRANSFER OF WELLS 
This rule is adopted as proposed. 

26.4.648 WATER RIGHTS AND REPLACEMENT 
This rule is adopted as proposed. 

26.4.649 DISCHARGE OF WATER INTO UNDERGROUND MINES 
This rule is adopted as proposed. 

26.4.650 POSTMINING REHABILITATION OF SEDIMENTATION 
PONDS, DIVERSIONS, IMPOUNDMENTS, AND TREATMENT FACILITIES 

This rule is adopted as proposed. 

26.4.651 STREAM CHANNEL DISTURBANCES AND BUFFER ZONES 
Subsections (1) through (2) remain the same as the 

proposed rule. 
(3) A stream with a biological communitv &ft&tr-~ is 

determined by the existence in the stream &~-&~-~~ of-an 
assemblage of two or more species of fish, am~bians, 
arthropods or m~rr~&e&~ MOLLUSCANS &~~&i~-ft that are: 

(a) through (c) Remains the same. ----
(d) These species must be longer than 2 millimeters at 

some stage eJ-~~-~&P~ of their life cycle spent in the flow
ing water habitat. (AUTH: Sec. 82-4-204 MCA; IMP, Sec. 82-4-
231, 232 MCA.) -- --
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26,4.652 WELLS AND UNDERGROUND OPENINGS: SAFETY 
This rule is adopted as proposed. 

26.4.702 REDISTRIBUTION AND STOCKPILING OF ~SOIL 
Subsect1ons (1) through (3) remain the same as the 

proposed rule. 
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remain the same as the 

26,4.703 SUBSTITUTION OF OTHER MATERIALS FOR ~PSOIL 
This rule is adopted as proposed, 

26.4.711 ESTABLISHMENT OF VEGETATION 
(1\ A diverse, effective, and permanent vegetative cover 

of the-5ame seasonal variety and utility as the vegetation 
native to the area of land to be affected must be established. 
This vegetative cover must also bp &~ capable of meet1ng the 
criteria set forth in 82-4-233 ~~&~i and must be established on 
all areas of land affected except on -w&~P-&P&&&-&~-&~Pf&ee 
&pe&~ road& surfaces and below the low-water line of 
permanent impoundments that are approved as a part of the 
postmining land use. Vegetative cover w~~~-b@ is considered of 
the same seasonal variety w~if it consists of-a mixture of 
species of equal or superior utility when compared with the 
natural vegetation during each season of the year. 
Reestablished ve etation must meet the re uirements 

26.4.712 USE OF INTRODUCED SPECIES IN REVEGETATION 
This rule is repealed as proposed. 

26.4.713 TIMING OF SEEDING AND PLANTING 
(1) Seeding and planting of disturbed areas &~&~ must be 

conducted durinq the first ~Pm&i appropriate period for-ravor
able planting after final seedbed preparation but &~&~i may not 
~~-~-e&ee be more than 90 days after ~soil has been 
replaced unless a variance is a roved b the de artment. The 
~PM&i appropr1ate per1o e p ant1ng & & 
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that planting time generally accepted locally for the type of 
plant materials selected to meet specific site conditions and 
climate. (AUTH: Sec. 82-4-204 MCA; IMP, 82-4-233, 234, 235 
MCA.) -- --

26.4.714 COVER CROPS AND MULCHING 
Th1s rule is adopted as proposed. 

26.4.715 SELECTION OF SPECIES FOR WILDLIFE 
Th1s rule 1s repealed as proposed. 

26.4.716 METHOD OF REVEGETATION 
This rule is adopted as proposed. 

26.4.717 PLANTING OF TREES 
This rule is adopted as proposed. 

26.4.718 SOIL AMENDMENTS AND OTHER MANAGEMENT TECHNIQUES 
This rule is adopted as proposed. 

26.4.719 LIVESTOCK GRAZING 
(ll Livestock grazing may not take place on reclaimed 

land until the seedlings are established sufficiently for the 
reclaimed area to ~~-e~n sustain managed grazing. The depart
ment, 1n consultation with the permittee and the landowner or 
in concurrence with the governmental agency having jurisdiction 
over the surface, shall determine when the revegetated area is 
ready for livestock grazing in compliance with 26.4.323-~~ 
2-t;,-+;-t-2-4. (AUTH: Sec. 82-4-204 MCA; ~· 82-4-233, 235 MCA.) 

26.4.720 ANNUAL INSPECTIONS FOR REVEGETATED AREAS 
This rule is adopted as proposed. 

26.4.722 PROTECTION OF TOPSOIL STOCKPILES 
This rule is repealed as proposed. 

26.4.723 MONITORING 
This rule is adopted as proposed. 
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26.4.724 through 26.4.735 The department has elected not to 
adopt changes to these rules. Due to the extent of comments on 
these rules, the department has elected to retain all existing 
language. However, the department will begin a separate rule
writing effort to readdress these rules in coordination with 
industry and other interested parties. References to these rules 
have been corrected throughout the proposed and final rules. 

26.4.751 PROTECTION AND ENHANCEMENT OF FISH, WILDLIFE, AND 
RELATED ENVIRONMENTAL VALUES 

Subsections (1) through (2) (b) remain the same as the proposed 
rule. 

(2) (~£) fence roadways where specified by the department to 
guide locally important wildlife to roadway underpasses. No -Nnew 
barrier &~&~± ~~i~riPe~~~~e maT be created in known-and
important wildlife m1gration routes un ess otherwise approved by 
the department1 

Subsections (2) (d) through (2) (i) remain the same as the 
proposed rule. 

26.4.761 AIR RESOURCES PROTECTION 
This rule is adopted as proposed. 

26.4.762 POSTMINING LAND USE 
This rule is adopted as proposed. 

26.4,763 COAL CONSERVATION 
This rule is adopted as proposed. 

26,4.801 ALLUVIAL VALLEY FLOORS: PRESERVATION OF ESSENTIAL 
HYDROLOGIC FUNCTIONS AND PROTECTION OF FARMING 

This rule is adopted as proposed. 

26.4.802 ALLUVIAL VALLEY FLOOR: PROTECTION OF FARMING AND 
PREVENTION OF MATERIAL DAMAGE 

This rule is adopted as proposed. 

26,4,803 ALLUVIAL VALLEY FLOORS: RESTORATION OF AGRICULTURAL 
CAPABILITIES 

This rule is repealed as proposed. 

26,4.804 ALLUVIAL VALLEY FLOORS: MONITORING 
This rule is adopted as proposed. 

26.4.805 ALLUVIAL VALLEY FLOORS: SIGNIFICANCE DETERMINATION 
(1) The significance of the impact of the proposed opera

tions-on farming &~&rr-ee is based on the relative importance of 
the vegetation and water or-the grazed or hayed alluvial valley 
floor area to the farm's production, or any more stringent criteria 
established by the department as suitable for site-specific 
protection of agricultural activities in alluvial valley floors. 
The effect of the proposed operations on farming &~&rr-&e~fter~ 
~-ee is ~significant" if ~ftey the operations would remove from 
production, over the life of the mine, MORE THAN A NEGLIGIBLE 
IMPACT ON-&-p~~P~i&~~ the farm's AGRICULTURAL production that 

1-1/12/89 Montana Administrative Register 



-53-

would decrease the expected annual PRODUCTION ~~ from 
agricultural activities normally conducted at the farm. (AUTH: 
Sec. 82-4-204, 205 MCA; IMP, Sec. 82-4-227, 231 MCA.) --

26.4.806 ALLUVIAL VALLEY FLOORS: MATERIAL DAMAGE DETER
MINATION 

This rule is adopted as proposed. 

26.4.807 ALLUVIAL VALLEY FLOORS: DEFINITION OF "FARM" 
This rule is repealed as proposed. 

26.4.811 PRIME FARMLAND: SBNBRhh-RseYrHSMS~S SOIL HANDLING 
This rule is adopted as proposed. 

26.4.812 PRIME FARMLANDS: TOPSOIL REMOVAL 
This rule is repealed as proposed. 

26.4.813 PRIME FARMLANDS: TOPSOIL STOCKPILING 
This rule 1S rP.pealed as proposed. 

26.4.814 PRIME FARMLANDS: TOPSOIL REPLACEMENT 
This rule is repealP.d as proposed. 
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26.4.816 PRIME FARMLANDS: ISSUANCE OF PERMIT 
This rule 1s repealerl as proposed. 

26.4.821 AL~ERNATE RECLAMATION: SUBMISSION OF PLAN 
Th1s rule 1s adopted as proposed. 

26.4.822 ALTERNATE RECLAMATION: PUBLIC NOTICE OF PLAN 
This rule is repealed as proposed. 

26.4.823 ALTERNATE RECLAMATION: APPROVAL OF PLAN AND REVIEW 
OF OPERATION 

Th1s rule is adopted as proposed. 

26.4.824 ALTERNATE RECLAMATION: ALTERNATE POSTMIN!NG LAND 
USES 

This rule is adopted as proposed. 

26.4,825 ALTERNATE RECLAMATION: ALTERNATE REVEGETATION 
Subsections (1) through (4) remain the same as the proposed 

rule. 
f~~(5) If the department determines that the operator's 

&~~~~&~~~ alternate revegetation &~r~~~ has not produced, 
under viable agricultural practices, adequate crop or forage 
pP&dHe~~ y~fi~s based on the production standards required in 
pa~~~ap~-f~ section (3) and subsection f~~f8+(4J (cl of this 
rule, or if the use of land for the product1on of. crops or forage 
is causing accelerated or unacce table levels of soil erosion or 
other deleter1ous e ects as determ1ne by t e epartment, the 
operator shall reclaim the land to the standards provided for in 
~~~ B2-4-233flt. 

f4~(6) Where cropland, special use pasture, or h~land is 
proposed~ be the alternate postmining land use &~-fa ~~~r~ 
rrem-a-~~~~-&~~~~~~~-pPem~~~~-1&~-~&e~ &~ the following is 
required: 

(a) WWhere w~~¥er appropriate for wildlife, IN ACCORDANCE 
WITH 26:4.312 AND 26.4.751, and crop management pract1ces, the 
fields ~~afl must be interspersed with trees, hedges, or fence rows 
~~P&lt'J~~~-~~-~ar~~~-&l!'e!'l to break up large blocks of 
monoculture and to diversify habitat types for birds and other 
animals, 

l£l Wetlands ~~a~i must be preserved, restored, or created 
consistent with 26.4.751 rather than drained or otherwise 
permanently abolished. 

f~~--Where-~he-pp~py-~a~-~~-~~-~-b@-pe~~~~~alr-p~~~~ 
~P¥~r-&~-~~~~~r~a~-~~~-~~r-p~iM~Py-~~-~&~~--~~&l~-be 
~~~~~per~~~~~~pee~be~~~-~~~-~~f~~-a~-~-a~-e&~P-r&r 
b~~~-a~-~a~~-a~iMa~~r-~~~~~-~He~~ree~be~~~-a--~~~~~~~~ 
w~~-~~-&pp~-pe~~~~~~-~a~-~~~ (AUTH: Sec. 82-4-204, 205 
MCA; IMP, Sec. 82-4-232 MCA.) ----
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26,4.831 AUGER MINING: GENERAL REQUIREMENTS 
This rule is adopted as proposed, 

26,4.832 AUGER MINING: SPECIFIC PERFORMANCE STANDARDS 
This rule is adopted as proposed, 

26.4.833 AUGER MINING: REQUIREMENTS FOR PERMIT 
Thls rule is adopted as proposed. 

26.4,834 REMINING: APPLICABILITY 
(i) This rule and rules 26.4.835, 26,4.836, and 26,4.837 

apply only to operations which process coal mine waste materials 
resulting from "previously mined areas" as that term is defined ir 
26,4.301, (AUTH: Sec. 82-4-204, 205 MCA; AUTH Extension, Sec. 4, 
Ch. 70, L. 1987, Eff. 10/1/87; ~' Sec. 82-4-203 MCA,) 

26,4,835 REMINING: APPLICABILITY AND OPERATING REQUIREMENTS 
This rule is adopted as proposed, 

26,4.836 REMINING: ELIGIRILITY FOR ABANDONED MINE LAND 
STATUS 
------This rule is adopted as proposed, 

26.4.837 REMINING: BONDING 
Th1s rule 1s adopted as proposed. 

26.4.901 GENERAL APPLICATION AND REVIEW REQUIREMENTS 
This rule is adopted as proposed. 

26,4.902 APPLICATION REQUIREMENTS FOR rN-Sr~S IN SITU COAL 
PROCESSING OPERATIONS 

This rule 1S adopted as proposed. 

26.4.903 GENERAL PERFORMANCE STANDAPDS 
This rule 1s adopted as proposed. 

26.4.904 IN SITU COAL PROCESSING OPERATION 
STANDARDS 

This rule is adopted as proposed. 

PERFORMANCE 

26.4.907 IN SITU URANIUM PROCESSING OPERATION PERFORMANCE 
STANDARDS 

Th1s rule is adopted as proposed. 

26.4.911 SUBSIDENCE CONTROL 
This rule is adopted as proposed. 

26,4.912 BUFFER ZONES 
This rule is adopted as proposed. 

26,4,1001 APPLICATION REQUIREMENTS 
This rule is adopted as proposed, 

26,4.1002 INFORMATION AND MONTHLY REPORTS 
This rule is adopted as proposed, 
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26.4.1003 RENEWAL OF PERMITS 
This rule is adopted as proposed, 

26.4.1004 ENVIRONMENTAL MONITORING 
This rule is adopted as proposed. 

26.4.1005 DRILL HOLES 
This rule is adopted as proposed. 

26.4,1006 ROADS 
This rule is adopted as proposed. 

26.4.1007 ~SOILFN6 SALVAGE, STORAGE AND REDISTRIBUTION 
This rule is adopted as proposed. 

26.4.1008 REVEGETATION 
This rule is adopted as proposed. 

26.4.1009 DIVERSIONS 
This rule 1s adopted as proposed. 

26,4.1010 REMOVAL OF EQUIPMENT 
This rule is adopted as proposed. 

26.4.1011 HYDROLOGIC BALANCE 
This rule is adopted as proposed. 

26.4.1012 TOXIC- OR ACID-FORMING MATERIALS 
This rule is adopted as proposed, 

26.4,1013 DRILLING 
Th1s rule is adopted as proposed. 

26.4,1014 TEST PITS: APPLICATION REQUIREMENTS, REVIEW 
PROCEDURES, BONDINGd AND ADDiTIONAL PERFORMANCE STANDARDS 

Th1s rule is a opted as proposed. 

26.4.1015 TEST PITS: PUBLIC NOTICE OPPORTUNITY TO COMMENT, 
AND DECISION 

Thls rule is repealed as proposed, 

26.4.1016 BOND REQUIREMENTS FOR DRILLING OPERATIONS 
This rule is adopted as proposed. 

26.4.1017 BOND RELEASE PROCEDURES FOR DRILLING OPERATIONS 
This rule is adopterl as proposed. (AUTH: Sec, 82-4-204, 205 MCA: 
AUTH Extension, Sec. 2, Chap. 288, L~85, Eff. 10/1/85; IMP, Sec. 
82-4-226, 232, 235, MCA.) 

26.4,1101 BONDING: DEFINITIONS 
This rule is adopted as proposed, 

26.4.1102 BONDING: DETERMINATION OF BOND AMOUNT 
This rule is adopted as proposed. 
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26.4.1103 BONDING: PERIOD OF h~AS~h~~¥ RESPONSIBILITY FOR 
ALTERNATE REVEGETATION 

This rule is adopted as proposed. 

26.4.1104 BONDING: ADJUSTMENT OF AMOUNT OF BOND 
This rule is adopted as proposed. (AUTH: Sec. 82-4-204, 20' 

MCA7 AUTH Extension, Sec. 2, Chap. 288, L~85, Eff. 10/1/85; IM: 
S~c. 82-4-223, 232, 235 MCA.) 

26.4.1105 BONDING: FORM OF BONO 
This rule is adopted as proposed. 

26.4.1106 BONDING: TERMS AND CONDITIONS OF BOND 
This rule is adopted as proposed. 

26.4.1107 BONDING: INCAPACITY OF SURETY 
This rule is adopted as proposed. 

26.4.1108 BONDING: CERTIFICATES OF DEPOSIT 
This rule is adopted as proposed. 

26.4.1109 BONDING: LETTERS OF CREDIT 
This rule is adopted as proposed. 

26.4.1110 BONDING: REPLACEMENT OF BOND 
This rule is adopted as proposed. 

26.4.1111 BONDING: BOND RELEASE APPLICATION CONTENTS 
This rule is adopted as proposed. (AUTH: Sec. 82-4-204, 20' 

MCA; AUTH Extension, Sec. 2, Chap. 288, L~85, Eff. 10/1/85: I~l 
Sec. 82-4-223, 232, 235 MCA.) 

26.4.1112 BONDING: ADVERTISEMENT OF RELEASE APPLICATIONS Af 
RECEIPT OF OBJECTIONS 

This rule is adopted as proposed. lAUTH: Sec. 82-4-204, 20' 
MCA; AUTH Extension, Sec. 2, Chap. 288, L~85, Eff. 10/1/85; IMJ 
Sec. 82-4-223, 232, 235 MCA.) 

26.4.1113 BONDING: INSPECTION OF SITE AND PUBLIC HEARING OR 
INFORMAL CONFERENCE 

Th1s rule 1s adopted as proposed. (AUTH: SP.C. 82-4-204, ~o· 
MCA; AUTH Extension, Sec. 2, Chap. 288, L:-1985, Eff. 10/1/85; IMJ 
Sec. 82-4-223, 232, 235 MCA.) 

26.4.1114 BONDING: DEPARTMENTAL REVIEW AND DECISION ON BOND 
RELEASE APPLICATION 

This rule is adopted as proposed. (AUTH: Sec. 82-4-204, 20' 
MCA; AUTH Extension, Sec. 2, Chap. 288, L:-1985, Eff. 10/1/85; IMJ 
Sec. 82-4-223, 232, 235 MCA.) 

26.4.1115 BONDING: P~Shi€ HEARING ON BOND RELEASE DECISION 
This rule is adopted as proposed. (AUTH: Sec. 82-4-204, 20' 

MCA; AUTH Extension, Sec. 2, Chap. 288, L~85, Eff. 10/1/857 IM1 

Sec. 82-4-223, 232, 235 MCA.) 
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FOR RELEASE OF BOND 
the same as the 

IV is deemed to have been completed 

(i) all lands within a DISCRETE drainage basin have been 
reclaimed in accordance with the phase I, II, and III require 
ments; 
~ii) fish and wildlife &ftd-~he~ habitats and related 
environmental values have been restored reclaimed, or 
protected in accordance with the Act, the rules, and the approved 
permit; 

(iii) 
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(vii) all other reclamation requirements of the Act, rules, 
and the permit have been met. (AUTH: Sec, 82 4-204, 205 MCA· AU' 
Extens1on, Sec. 2, Chap. 288, L.-r985, Eff. 10/1/85; IMP, sec: 82-
4-223, 232, 235 MCA.) 

26.4.1117 BONDING: PROCEDURE FOR FORFEITURE 
This rule is adopted as proposed. 

26.4.1118 BONDING: EFFECT OF FORFEITURE 
This rule is adopted as proposed. 

26.4.1119 BONDING: CRITERIA FOR FORFEITURE 
This rule is adopted as proposed. 

26.4.1121 BONDING: B*BM~~N-P&R STATE AGENCIES AND 
POLITICAL SUBDIVISIONS 

This rule is adopted as proposed. 

26.4,1122 NOTICE OF ACTION ON COLLATERAL BOND 
This rule is adopted as proposed. 

26.4.1125 LIABILITY INSURANCE 
This rule is adopted as proposed. 

the same as the propos< 

26.4.1131 PROTECTION OF PARKS AND HISTORIC SITES 
This rule 1s adopted as proposed. 

e propose< 

26.4.1132 AREAS UPON WHICH COAL MINING IS PROHIBITED: 
DEFINITIONS AND STANDARD FOR ~EASUREMENT OF DISTANCES 

This rule is adopted as proposed. 

26.4.1133 AREAS UPON WHICH COAL MINING IS PROHIBITED: 
PROCEDURES FOR DETERMINATION 

This rule 1s adopted as proposed. 

26.4.1134 AREAS UPON WHICH COAL MINING IS PROHIBITED: 
PERMISSION TO MINE NEAR PUBLIC ROAD 

This rule is adopted as proposed. 

26.4,1135 AREAS UPON WHICH COAL MINING IS PROHIBITED: 
RELOCATION OR CLOSURE OF PUBLIC ROAD 

Th1s rule is adopted as proposed. 

26.4.1136 AREAS UPON WHICH COAL MINING IS PROHIBITED: WAIVEl 
TO MINE NEAR DWELLING 

This rule is adopted as proposed. 
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26.4.1137 AREAS UPON WHICH COAL MINING IS PROHIBITED: 
CONSULTATION WITH OTHER AGENCIES 

Th1s rule is adopted as proposed. 

?.6.4.1141 DESIGNATION OF LANDS UNSUITABLE: DEFINITIONS 
This rule is adopted as proposed. 

26.4.1142 DESIGNATION OF LANDS UNSUITABLE: B*GBP~r9H6 
EXEMPTIONS 

26.4.1143 DESIGNATION OF LANDS UNSUITABLE: B*Ph9HA~r9H 
PROSPECTING ON DESIGNATED LANDS 

Th1s rule 1s adopted as proposed. 

26,4.1144 DESIGNATION OF LANDS UNSUITABLE: PETITION FOR 
DESIGNATION OR TERMINATION OF DESIGNATION 

This rule is adopted as proposed. 

26.4,1145 DESIGNATION OF LANDS UNSUITABLE: NOTICE AND 
ACTION ON PETITION 

Th1s rule 1s adopted as proposed. 

26.4,1146 DESIGNATION OF LANDS UNSUITABLE: HEARINGS ON 
PETITION 

Th1s rule is adopted as proposed, 

26.4.1147 DESIGNATION OF LANDS UNSUITABLE: DECISION ON 
PETITION 

This rule is adopted as proposed. 

26.4.1148 DESIGNATION OF LANDS UNSUITABLE: DATA BASE AND 
INVENTORY SYSTEM 

Th1s rule 1s adopted as proposed. 

26.4.1201 FREQUENCY OF INSPECTIONS 
This rule 1s adopted as proposed. 

notice to 
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&per~~r~ 

f~f (2) In addition to there uirements of 26.4.1201, the 
depnrtment s a 1nspect revegetat1on as requ1re 
(AUTH: Sec. 82-4-205 MCA; ~· Sec. 82-4-235, 237, 

26.4.1203 AVAILABILITY OF INSPECTION REPORTS 
Th1s rule is adopted as proposed. 

26.4.1204 INSPECTIONS IN RESPONSE TO CITIZEN COMPLAINTS 
This rule is adopted as proposed. 

26.4.1205 INSPECTIONS IN RESPONSE TO NOTIFICATION BY THE 
9PP~B-9P-S~RPAeB-M~N~N6 FEDERAL COAL REGULATORY AUTHORITY 

This rule is adopted as proposed. 

26.4.1206 NOTICES, ORDERS OF ABATEMENT AND CESSATION ORDERS: 
ISSUANCE AND SERVICE 

Subsections 11) through (5) (c) remain the same as the propos' 
rule. 

(d) 

26.4.1207 NOTICES OF NONCOMPLIANCE AND CESSATION ORDERS: 
INFORMAL HEARINGS 

This rule is adopted as proposPd. 

26.4.1208 NOTICES OF NONCOMPLIANCE AND CESSATION ORDERS: 
EFFECT OF INABILITY TO COMPLY 

This rule is adopted as proposed. 
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26.4.1209 NOTICES OF NONCOMPLIANCE AND CESSATION ORDERS: 
CONTINUATION OF HEALTH AND SAFETY RELATED ACTIVITIES 

Th1s rule is adopted as proposed. 

26.4,1210 CESSATION ORDERS: ADDITIONAL AFFIRMATIVE 
OBLIGATIONS 

This rule is adopted as proposed. 

26.4.1212 POINT SYSTEM FOR CIVIL PENALTIES AND WAIVERS~ 
Susections (1) through (3) remain the same as the proposed 

rule. 
ill 

increases 

26.4.1213 SUSPENSION AND REVOCATION OF PERMITS: DETER
MINATION OF PATTERN OF VIOLATIONS 

(1) In implementing section 82-4-251(3), the department: 
t+f(a) may determine that a pattern of violations exists or 

has existed, based on two or more inspections of the permit area 
within any 12-month period, after considering the circumstances, 
which circumstances shall include: 

ta~(i) the number of violations, cited on more than one 
occasion~f the same~~ or related requirements of the aAct,-~~~s 
the rules adopted pursuan~thereto, or the permit; -

(b) through (c) Remain:; the same=-, EXCEPT RENUMBERED (ii) 
AND (iii); 

f# (ivl of 

permittee; and 
f~~(b) shall determine that a pattern of violations exists if 

it finds-rhat there were violations of the same or related 
requirements during ~ three or more inspections of the permit area 
within any 12-month per1od. 

(2) WHENEVER A PERMITTEE FAILS TO ABATE A VIOLATION 
CONTAINED IN A NOTICE OF NONCOMPLIANCE OR CESSATION ORDER WITHIN 
THE ABATEMENT PERIOD SET IN THE NOTICE OR ORDER OR AS SUBSEQUENTLY 
EXTENDED, THE DEPARTMENT SHALL REVIEW THE PERMITTEE 1S HISTORY OF 
VIOLATIONS TO DETERMINE WHETHER A PATTERN OF VIOLATIONS EXISTS. 

(3) If the de artment determines that a attern exists, it 
t e erm1t shou not 

26.4.1214 SUSPENSION AND REVOCATION OF PERMITS: PUBLIC 
NOTICE OF SHOW CAUSE ORDFR 

Th1s rule is adopted as proposed. 

26,4.1215 SUSPENSION AND REVOCATION OF PERMITS: SERVICE 
OF PROCESS 

This rule is adopted as proposed. 
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26.4.1221 SMALL MFNSR OPERATOR ASSISTANCE PROGRAM: PROGRAM 
SERVICES 

This rule is adopted as proposed. 

26.4.1222 SMALL M~NBR OPERATOR ASSISTANCE PROGRAM: 
ELIGIBILITY FOR ASSISTANCE 

This rule is adopted as proposed. 

26.4.1223 SMALL M~NSR OPERATOR ASSISTANCE PROGRAM: FILING F 
ASSISTANCE 

Th1s rule is adopted as proposed. 

26.4.1224 SMALL M~NSR OPERATOR ASSISTANCE PROGRAM: 
APPLICATION APPROVAL AND NOTICE 

Th1s rule is adopted as proposed. 

26.4.1225 SMALL M~NSR OPERATOR ASSISTANCE PROGRAM: DATA 
REQUIREMENTS 

This rule is adopted as proposed. 

26.4.1226 SMALL M~NSR OPERATOR ASSISTANCE PROGRAM: QUALI
FICATION OF LABORATORIES 

This rule is adopted as proposed. 

26.4.1227 SMALL M~NBR OPERATOR ASSISTANCE PROGRAM: ASSIS
TANCE FUNDING 

This rule is adopted as proposed. 

26.4.1228 SMALL M~NSR OPERATOR ASSISTANCE PROGRAM: APPLICAN' 
LIABILITY 

Th1s rule is adopted as proposed. 

26.4.1231 ABANDONED MINE LAND RECLAMATION: DEFINITIONS 
This rule is adopted as proposed. 

26.4.1232 ABANDONED MIN!jO LAND RECLAMATION: FUND 
This rule is adopted as proposed. 

26.4.1234 ABANDONED MINE LAND RECLAMATION: RECLAMATION 
OBJECTIVES AND PRIORITIES 

This rule is adopted as proposed. 

26.4.1235 ABANDONED MINE LAND RECLAMATION: RECLAMATION 
PROJECT EVALUATION 

This rule is adopted as proposed. 

26.4.1236 ABANDONED MINE LAND RECLAMATION: CONSENT TO ENTER 
LANDS 
-----This rule is adopted as proposed. 

26.4,1237 ABANDONED MINE LAND RECLAMATION: LAND ELIGIBLE 
FOR ACQUISITION 

This rule is adopted as proposed. 
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26.4.1238 ABANDONED MINE LAND RECLAMATION: PROCEDURES FOR 
ACQUISITION 

This rule is adopted as proposed. 

26.4.1239 ABANDONED MINE LAND RECLAMATION: ACCEPTANCE OF 
GIFTS OF LAND 

Th~s rule is adopted as proposed. 

26.4.1240 ABANDONED MINE LAND RECLAMATION: MANAGEMENT OF 
ACQUIRED LANDS 

Th~s rule is adopted as proposed. 

26.4.1241 ABANDONED MINE LAND RECLAMATION: DISPOSITION OF 
RECLAIMED LANDS 

This rule is adopted as proposed. 

26.4.1242 ABANDONED MINE LAND RECLAMATION: RECLAMATION ON 
PRIVATE LAND 

This rule is adopted as proposed. 

26.4.1246 RESTRICTIONS ON EMPLOYEE FINANCIAL INTERESTS: 
RESPONSIBILITIES OF THE COMMISSIONER 

This rule ~s adopted as proposed. 

26.4.1?.47 RESTRICTIONS ON EMPLOYEE FINANCIAL INTERESTS: 
RESPONSIBILITIES OF EMPLOYEES 

This rule ~s adopted as proposed. 

26.4.1248 RESTRICTIONS ON EMPLOYEE FINANCIAL INTERESTS: 
DEFINITIONS 

Th~s rule is adopted as proposed. 

26.4.1249 RESTRICTIONS ON EMPLOYEE FINANCIAL INTERESTS: 
FILING OF STATEMENT 

Th~s rule lS adopted as proposed. 

26.4.1250 RESTRICTIONS ON EMPLOYEE FINANCIAL INTERESTS: 
CONTENTS OF STATEMENT 

(1) Each employee who erforms an function or dut under 
the Act shall report all ~nformat~on requtre on t e statement of 
employment and financial interests of the employee, his or her 
spouse, minor children, or other relatives who are full-time 
residents of the employee's home. The report ~~~~l must be on eSM 
PePm-~~;-l OSM FORM 705-1 e~-~rm-e~~~~~~y-~~-~~-~~-~P~i 
~~~-z:i:~~~~y-~~~~P~~yr-~f-~~~~-~PM~~~-e~-~~~~~~~-e£ 
~~i-~ p~ .• 

(2) through (4) (b) Remains the same as the proposed rule. 

26.4.1251 RESTRICTIONS ON EMPLOYEE FINANCIAL INTERESTS: 
EFFECT OF FAILURE TO FILE STATEMENT 

This rule is adopted as proposed. 

26.4.1252 RESTRICTIONS ON EMPLOYEE FINANCIAL INTERESTS: 
GIFTS AND GRATUITIES 

This rule is adopted as proposed. 
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26.4,1253 RESTRICTIONS ON EMPLOYEE FINANCIAL INTERESTS: 
RESOLUTION OF PROHIBITED INTERESTS OF EMPLOYEES 

Th1s rule is adopted as proposed. 

26,4.1254 RESTRICTIONS ON EMPLOYEE FINANCIAL INTERESTS: 
RESOLUTION OF PROHIBITED FINANCIAL INTERESTS OF THE COMMISSIONER 

Th1s rule 1s adopted as proposed. 

26.4.1260 REQUIREMENTS FOR THE CONDUCT OF 
This rule is adoptP.d as proposed. (AUTH: 

82-4-205 (7), and 82-4-231 (10) (e) MCA: IMP, Sec. 
MCA.) 

26.4.1261 CERTIFICATION OF BLASTERS 
This rule 1s adopted as proposed. (AUTH: 

82-4-205 (7), and 82-4-231 (10) (e) MCA; IMP, Sec. 
MCA,) 

26,4.1262 BLASTER TRAINING COURSES 
This rule is adopted as proposed. (AUTH: 

82-4-205 (7), and 82-4-231 (10) (e) MCA: IMP:-sec. 
MCA.) -

BLASTING OPERATI01 

Sec, 82-4-204 (4), 
82-4-231 (3) (e) 

Sec. 82-4-204 (4), 
82-4-231 (10) (e) 

Sec. 82-4-204(4), 
82-4-231110) (e) 

26.4.1263 SUSPENSION OR REVOCATION OF BLASTER CERTIFICATION 
This rule Hl adopted as proposed. {AUTH: Sec. 82-4-204 (4), 

82-4-205 (7), and 82-4-231 (10) I<>) MCA: IMP;--9ec. 82-4-231 (10) (e) 
MCA.) 

26,4.1301A MODIFICATION OF EXISTING PERMITS: ISSUANCE OF 
REVISIONS AND PERMITS (1) By [the date that 1S 2 years after th< 
effective date of this rule] each operator and each test pit 
prospector shall ~ubmit to the department• 

(a) an index to the existing permit cross-referencing each 
section of the permit to sub-chapters 3 through 12, as they read' 
[the day before the effective date of this rule] and as they read 
on [the effective date of this rule]: 

(b) a modified table of·contents for the existing permit: 
(c) maps showing each portion of the permit area on which 

each of the following had been completed as of 11:59 p.m. on (the 
day before the effective date of this rule]: 

(i) removal of overburden only: 
(ii) removal of overburden and coal only; 
(iii) removal of overburden and coal and backfilling and 

grading only: 
(iv) removal of overburden and coal, backfilling and qradin< 

and soiling only: and 
(v) removal of overburden and coal, backfilling and grading, 

soiling and seeding and planting: 
(d) an application for all permit revisions necessary to 

bring the permit and operations conducted thereunder into 
compliance with [this rule] and Rules I throuoh XII. 

(2) A permit revision application submitted solely for 
purposes of subsection (1) (d) abov~ is a minor revision for 
purposes of sub-chapter 4. The department shall issue written 

Montana Administrative Register 1-1/12/99 



-66-

findings granting or denying the application within 5 months of 
its receipt. 

(3) No permittee may continue to mine under an operating 
permit after [the date that is 30 months after the effective date 
of this rule] unless the permit has been revised to comply with 
sub-chapters 3 through 12, as amended [effective date of this 
rule]. 

(4) As of the date that a permit is revised to comply with 
sub-chapters 3 through 12, as amended on fthe effective date of 
this rule], the permittee shall conduct all operations in 
complianre with the permit and sub-chapters 3 through 12, as 
amended, except that: 

(a) any area in which backfilling and grading operations had 
been completed on [the day before the effective date of this rule] 
is subject to the backfilling and grading requirements as they read 
on that date; 

(b) any area in which soiling operations had been completed 
on [the day before the effective date of this rule] is subject to 
the soiling requirements as they read on that date; and 

(c) any area for which the final minimum period of 
responsibility for establishing vegetation, as provided in ARM 
26.4.725(1), had commenced on or before [the day before the 
effective date of this rule] is subject to the seeding and planting 
and related requirements as they read on that date. 

(5) Each new permit and each amendment to an existing permit 
APPLIED FOR AND issued ON OR after (efte.-.ia-y-eefe:.-.. the effective 
date of this rule] must~n compliance with sub-chapters 3 
through 12 as they read on [the effective date of this rule]. 
(AUTH: Sec. 82-4-205 MCA; AUTH Extension, Sec. 4, Ch. 70, L. 1987, 
E~l0/1/87; AUTH Extension, Sec. 2, Chap. 288, L. 1985, Eff. 
10/1/85; AUTH Extens1on, Sec. 2, Ch. 289, L. 1985, Eff. 10/1/85; 
IMP, Sec. 82-4-221, 222 MCA.) 

26.4.1302 NONCONFORMING STRUCTURF: 
This rule is adopted as proposed. 

26.4.1303 RULES APPLICABLE TO COAL OPERATIONS ONLY 
This rule i~ adopted as proposed. 

26.4.1309 LITIGATION EXPENSF:S: CONTENTS OF PETITION AND 
ANSWER 
-----T-his rule is adoptP-d as proposed. 

3. At the hearing and during the comment period, the 
Department and Board received written, oral, or both written and 
oral comments from the following persons: Bruce Nelson, Dave 
Simpson, Jim Mockler, Fran Amendola, Michele Mitchell, Bill 
Harbrecht, Lanny Icenogle, David M. Murja, Ed Bartlett, Sam Scott, 
and Bob Carroll. 

A summarv of the comments received and the responses to those 
comments are as follows: 
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COMMENTS AND RESPONSES 

Miscellaneous changes to the rules have been made to 
correct typographical errors, citations and grammar. Addition
ally, the word "probable" was added in front of "hydrologic 
consequences" in the definitions. This change made it neces
sary to adjust the listing in alphabetical order. 

26.4.301 DEFINITIONS 

COMMENT: Unless the meaning of the following terms used 
within the Montana rules is made explicit by adding substantive 
rule language, Montana needs to define the terms in a manner no 
less effective than the Federal rules: gravity discharge, 
permittee, and support facility. 

RESPONSE: The Department will not consider adding these 
terms at this time, becau~e this would involve substantive 
changes. Such changes should be considered under a new rule 
making exercise. These terms will be interpreted by this agen
cy consistent with federal definitions. 

(20) COMMENT: The use of the term structure allows for 
use of sediment controls other than ponds and is consistent 
with 26.4.633. Change "best technology currently available" to 
read: .•• scheduling of activities and design of sedimenta
tion structures. ~ftd~-~~-~~~~~~~~-e&~+~&~~-~~ 
c&~+~&+~ 

RESPONSE: Changes to (20) cannot be considered at this 
point in the revision process because no changes had been 
proposed by the Department previously. However, the definition 
already allows for sediment controls other than ponds with the 
phrase " ••. includes, but is not limited to, ••• ". 

(27) COMMENT: The suggested language clarifies the 
intent of rules related to this definition which are to prevent 
contamination that will result in soil being incapable of 
supporting the vegetation necess~ry to achieve the approved 
post-mining land use. Change "contamination" to read: 
or impairs its properties to support ~~~ft~~~~~b~~~~~~-~ftd
~pew~ the approved post-mining land use, 

RP.SPONSE: In terms of contamination of soil materials, 
the primary concern is with handling soils or other materials 
in a manner which will minimize any adverse impact on soil 
quality in order to promote "plant establishment and growth". 
While post-mining land use is of ultimate concern, the 
immediate focus of attention must be plants. 

With respect to the definition the comment is rejected 
because the Department has elected not to adopt the definition, 
but to interpret the term as policy. However, the use of this 
term in 26.4.701(11 and (4) has been modified to protect 
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against the possibility that it would be used in an unduly 
restrictive or unrealistic manner. 

(31) COMMENT: The proposed definition of anticipated 
m1n1ng is less effective than the Federal definition because it 
does not include a statement that the period of consideration 
is the entire projected lives of operations through bond 
release. To be no less effective, Montana must amend its rule 
to include this statement in their definition. 

RESPONSE: The Department believes that the existing 
language includes the entire projected lives of all operations 
through and beyond bond release and is, therefore, more strin
gent than Federal requirements. For example - hydrologic 
impacts, particularly to groundwater quality, may persist well 
beyond bond release periods which implies that these still need 
to be considered in the cumulative impact analyses of existing 
or proposed mines. 

(33) COMMENT: The process of handling soil for reclama
tion purposes will cause an affect on the physical properties 
of soil particularly when heavy equipment is used. This 
affect, however, is temporary and does not result in permanent 
damage to the soil so that it is impossible for vegetation to 
become established. The true measure of soil degradation 
should be whether or not it is capable of supporting the post
mining land use. Change "degradation" to read: •.• and 
other relevant physical properties &~-~-~~~~~~f~p~~~~-~ 
fte&y~~~~pMe~~r-~~~~~~~~~ReP~&~~~~~~-~~~~i~i~-~hem 
wi~~-~i~r~P~~ReP-f~~P~~ so it cannot support the approved 
post-mine land use. 

RESPONSE: In terms of soil degradation, the major concern 
involves the reduction in quality of the soil resource prior to 
or during salvage and following soil lay down. The degradation 
of the soil's physical properties m~y have a detrimental effect 
on the establishment of vegetation as a result of excessive 
compaction or introduction/mixing o£ materials which inhibit 
plant growth. Soil degradation in any form must be minimized, 
regardless of post-mining land use. The Department has elected 
not to adopt this definition, but to interpret the term as 
policy. However, the use of this term in 26.4.701 (1) has been 
revised to protect against the possibility that it would be 
used in an unduly restrictive or unrealistic manner. 

(40) COMMENT: The proposed changes clarify the functions 
of alluvial valley floors and more clearly emphasize the need 
for delineation between significant and insignificant effect of 
AVF functions, with respect to water quality and agricultural 
production beyond dry land farming. Change "essential hydro
logic functions• to read • • • (a) The function P&re of the 
vailey floor . • • (b) The function P&le of the alluvial valley 
floor in storing .•• (c) (i) The function P&re of the alluvial 
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RESPONSE: The definition of 'essential hydrologic func
tions' is not clarified when part of the phrase being defined 
(e.g. function) i~ used as part of the definition. The Depart

ment agref'!;; that the additional proposed language for (40) (c) 
(i) addresses the geomorphic aspects more clearly, and has made 
the change. Changes to (40) (a), (b) and {d) are not beinq made 
at this point in the revision process because no changes had 
been proposed by the Department previously. Additionally, the 
proposed language is le~s effective than both State and Peder~ 
language. 

(49) COMMENT: By deleting the final two sentences which 
provide some descripticn of the structure, adding a seemingly 
all inclusive term like "natural drainage" and retaining 
confounding language like "measured at the steepest point", the 
Department is apparently redefining "head-of-hollow-fill" as 
placing material other than coal processing waste and organic 
materi~l virtually anywhere natural drainage occurs. The 
proposed definition is so ambiguous that it could be interpret
ed to include fills on side hills as well as fills which cross 
hollows from side-to-side. Even without this expansive redefi
nition, the prohibition of head-of-hollow fills stated in Rule 
26.4.520(14) presents an obstacle to coal and uranium mine 
development in mountainous areas where sufficient areas of 
level ground are seldom available. This prohibition is 
inconsistent with the Federal rule which only mandates special 
drainage considerations. Moreover, Montana's own hard rock 
rules have no comparable prohibition. 

If such a prohibition must remain, the definition of head
of-hollow-fill must specifically outline the objectionable 
characteristics inherent to hollows or drainages which the 
Department has determined design features cannot adequately 
mitigate; give some definition of how the steepest point is to 
be measured; define the design characteristics of the prohibi
ted fill structure and its orientation in the hollow; and 
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provide guidance concerning the .,;~e and significance of drain
ages which must not be utilized. 

RESPONSE: Head-of-hollow fills and contour mining have 
never been allowed in Montana. This will not change. Montana 
never intended to allow such features. The addition of the 
words, "drainage" and "naturally occurring drainagP.," rloes not 
significantly alter the definition. Thus, these terms will 
remain. There is no mandate for the State of Montana to be 
consistent with the Federal Government regarding this rule, 
only to be as effective. 

The Department cannot make substantiv8 changeg of the kind 
being suggested at this time under this rule makinq. This 
would have to be the suhject of a future rule making exercise. 

(87) COMMENT: The proposed language clarifies the role 
of the probable cumulative impacts as those i~pacts due to 
cumulative effects of more than one mining operation. Change 
"probable cumulative impacts" to read: ... rlirect and 
indirect effect of a mining and reclamation operation and 
adjacent mining and-reclamation operations on the hydrOTOgic 
balance. 

RESPONSE: The revised definition uses the plural, ?per
ations, to clarify that thP impacts of more than one min1ng 
operation are to be considered. The comment is rejected. 

(96) COMMENT: Change "Recurr<>ncP. Interval" to read: 
me~ns the interval of time in which a precipitation event or 

runoff event are <>xpected to occur once on the avRrage. The 
proposed language is to clarify that runoff events have magni
tudes and recurrPnce intervals also. This is necessary in 
order ~o assess the magnitude of a snowmelt runoff event, as 
opposed to precipitation events alone. 

RESPONSE: The most recent revision reflects your sugges
tion that a generic definition be used. 

(llO) COMMENT: The term r<>flects the need for ad<>quate 
water quality for plant utilization. Change "subirrigation" to 
read: where water is available and suitable for use by 
vegetation. 

RESPONSE: The definition of alluvial vall<>v floors in 
82-4-203, MCA, requires that "water availability i~ sufficient 
for subirrigation.• The word sufficient means the water must 
be adequate f.or the purpose; to incorporate this concept into 
the definition of subirrigation although not needed serves to 
clarify the concept of subirrigation in the context in which it 
is being defined for use in 82-4-203, MCA, and r<>levant rules. 
The change is made. 
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(131) COMMENT: The r!'!rlefinition of the term "waste" now 
appears to include all non-marketed earth materials generated 
during mining, i.e. topsoil, overburden, parting, coal clean
ing, etc. ~nd all mineral processing wastes, i.e. coal refuse, 
uranium tailings, etc. If this is the case, Rule 26.4.505(4) 
would prohibit reclamation and the use of any material gener
ated during the course of mining in the construction of.an 
impoundment. F.ither a redefinition of waste or the elimination 
of 26.4.505(4) is clearly required. However, the most desira
ble choice is to change 26.4.505 while also modifying the 
proposed definition. 

RESPONSE: The definit.ion of "waste" has be<>n revisen to 
make it clear that topsoil, soil, overburden and spoil are not 
considered as "waste" materials and to clarify the kinds of 
materials that are to be defi~ed as "waste•. Also please nnte 
that topsoil, soil, overburden and spoils are defined elsewhere 
in the Act or rules. 

26.4.303 LEGAL, FINANCIAL, COMPLIANCP., AND RELATED INFOR
MATION 

(14) COMMENT: The Department has proposed to let this 
rule remain unchanged. Clearly this rule should also apply to 
all proposed mining operationc. not just strip mining. 

RESPONSE: The word "strip" has been deleted from this 
rule. 

(15) (a) (i), (ii) and (iii) COMMENT: The commPntor 
Ruggests that the langu~qe should be ch~nged to "Fight-of
entry information", which is thP same as the Federal section 
778.15. Add Section 77A.15(a). The added sectinn will further 
clarify the intent of the section which is not to preclude the 
mininq nf severed minerals when the surface owner refused to 
qive permiRsinn tn mine. This was sta~ed in the Supreme Court 
decision of last year. 

RESPONSP.: Under the Stat~ rule format, rule subsections 
do not contain titles. Therefore, (15) (a) <"llnnot be qiven the 
suqqested title. The lanquaae of 30 C,F.R. 778.15(a) is 
already contained in 3031i4). 

(15) (a) (i), (ii) and (iii) COMMF.N'l': Use of the terms 
"mining method proposed by the applicant" and "the proposed 
mining method" extends the revised Montana rule fllr beyond the 
intended scope of the Federal regulation which attempts to only 
make a distinction between surface mining methods. With this 
particular choice of language, the Department has further com
plicated the problem which it was attempting to solve. This 
section is simply not applicable to underground mining unless 
there are associated surface mining operations: therefore, any 
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revised rule should recognize this distinction as does the 
Federal rule. 

RESPONSE: The rule has be~n amended to apply only to 
stripmining methods. 

26.4.304 BASELINE INFORMATION: ENVIRONMENTAL RESOURCES 

(5) COMMENTS: Add a sentence clearly stctting that the 
information on the cumulative impact area must be provided by 
the regulatory authority. It is not the operator's responsi
bility to provide this information. This is consistent with 
the Act. 

RESPONSE: Section 82-4-222(m), MCA, states that the 
appropriate Federal or State agencv will supply information on 
the general area for the purpose of assessing cumulative 
hydrologic impacts. The agencies will supply hydrologic infor
mation contained in the public record about conditions 
surrounding the proposed mine site. The applicant must gather 
required baseline information specific to the proposed mine 
site. The comment is rejected. 

(9) (a) COMMENT: O<>lineating community types based on two 
or more dominant species is difficult. Determining which have 
the qr~atest functional influence on the tvpe may be impossible 
and may change relative to climatic variations. Other methods, 
such as basing communities on soil types and/or range sites may 
be appropriate and should be allowed. Change (9) (a) to read: 
..• which delineates community types based on two or more 
dominant species which by their structure, number, or coverage, 
have the greatest function influence on the type. Other meth
ods for delineating community types may he used with pr~or 
approval by the Department. 

RESPONSE: The Department. aqr<'es with the proposed change, 
and has included this language. 

(101 li·l COMMENT: It i!:'l important to note which species 
use the proposed permit areas, howevPr, it is extremely 
difficult to provide population densities for small mammals, 
birds, and reptiles. In addition, the usefulness of this 
information is questionable for all but locally important, 
threatened, or endangered species, This rule change also 
tracks with proposed Federal rules to change the intensity of 
wildlife survey work. Change to read: Population density 
estimates of locally imlortant ~~h species on the threatened 
and endangered spec~es 1st, insofar as practicable: .••• 

RESPONSE: Population density estimates are necessary to 
provide a basis for evaluating the impact of mining on all 
species, not just those which are on the threatened and endan
gered species list. 
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26.4.305 MAPS 

(u) COMMENT: Other methods for delineating grids are 
currently being used and should to be allowed for continued 
consistency. Coal companies use coordinates based on the 
Montana Principal Meridian, and all surveys to date have 
utiliZPd this systl'm. A change would therefore be very time 
consuming and costly. Delete the proposed insert: b~~ 
~~-~~-&~-~~~~~~~~~-~~~~~~~-e~~~~~~~~~e&~r 
~)"~~.,. 

RESPONSE: The requirement to include universal transverse 
mercator (UTM) system grid coordinates was included to provide 
a standard reference system for all maps from all oper~tors. 
The coordinates are on all U.S.G.S. topographic maps. One 
reason for this is to allow data from all mines to be incorpor
ated by digitization into the Geographical Information System, 
a computerized database beinq developed by State and Federal 
agencies. This database will be extremely useful for many 
purposes, including cumulative hydrologic impart assessments. 
Operators may continue to include other grid coordinates in 
addition to the UTM on maps if they desire to maintain 
consistency with older maps. Industry's cooperation in this 
standardization effort would be appreciated. The Department 
has revised the language to indicate that the UTM system will 
apply, as determined by the Department, to maps necessary to do 
cumulative hydrologic imp~ct assessments and alluvial valley 
floor determinations. 

26.4.308 OPERATIONS PLAN 

(3) (b) COMMENT: The proposed rule is unnP.CPSSary. Rule 
26.4.308 (3) (a) requires a plan or description of measures that 
thP permit applica~t will use for materials constituting a fire 
hazard. Change (3) (b) to delete: ~~~~~~e~-&f-~~~~
e~~~:r-~~~~~~~~~-~~~-bee~~~~~-~-~pee~-~~~~&~~ 
eem~~e~~~~~P~~~~~~~e~e~~~-~-f~~-~&~&P&~ . . . . 

RESPONSE: Parts (3) (a) ~nd (3) (b) are not redundant, 
because the former addresses dispo~al of combustible materials, 
while the latter addres~es measures to "preclude sustained 
combustion" of such materials in the event thPy start burning 
(emphasis added). Language has been added, however, to clarify 
that fires are tn be extinguished. 

26.4.310 BLASTING PLAN 

(2) COMMENT: The Montana regulations for the blasting 
plan are written somewhat differently than the Federal require
ments but all the critical information required by the Federal 
rule such as drilling patterns, delay periods, and decking is 
included in the Montana rule. The State of Montana has added a 
r.aveat to the rule that makes it unacceptable. Rule 26.4.310 
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(2) allows for the requirements to be waived for undE'rground 
mining. The Act and the regulations do not make a distinction 
between the surface blasting at underground mines and surface 
blasting at surface mines. State Rule 26.4.310(2) must be 
reworded to indicate that the requirements cannot be waived for 
surface blasting at underground mines in order for the regula
tion to be as stringent as SMCRA and no less effective than the 
Pederal regulations. 

RESPONSE: The Department has made changes to clarify its 
intentions concerning the OSMRE comment. The Department added 
the proposed language to 26.4.310(2) because the present form 
of this rule does not dictate any regulations for underground 
mining operntions. Please refer to 26.4.901 where an exception 
is provided to this blasting requirement. The intention of 
this proposed language is to provide the Department with the 
flexibility to dictate to the operator when it will regulate 
blasting for underground mining operations. Blasting will be 
regulated at the surface, hut at some point, the Department can 
discontinue its monitoring due to the size and nature of the 
patterns and the techniques used in an underground blasting 
situation. Essentinlly any safety concerns would fall under 
the MSHA regulations and would be regulated by a different 
authority. The Department also reserves the right to resume 
its authority upon encroachment of areas that may result in a 
surface effect. Therefore, it is reasonnble to grant the 
Department the flexibility to discontinue or resume regulating 
of the blasting operation on an as-needed basis. The language 
has been modified to clarify these points. 

26.4.311 AIR POLLUTION CONTROL PLAN 

COMMENT: The commentor suggested deleting the following: 
(1) for all strip mining operations with projected production 
rates exceeding one million tons of mineral per year, the 
application must contain an air pollution control plan that 
includes the following: (a) t·hrough (h); (2) For all other 
strip mining operntions, the application must contain: (~) 
through (b). Section 515 (b) (4) of the Surface Mining Control 
and Reclamation Act of 1977 (SMCRA) states that a coal operator 
must: " .•• stabilize and protect all surface areas including 
spoil piles affected by the ~urface coal mining ann reclamation 
operation to effectively control erosion and attendant air and 
water pollution." 

The corresponding Montana Act at 82-4-231 (10) (m) states 
thnt the operator must: • ..• stabilize and protect all sur
face areas, including spoil piles, to effectively control air 
pollution . , ." 

The Office of Surface Mining, in its original regulatory 
program, promulgated, at 30 CFR 780.15, the requirement for an 
air pollution control plan that would include: 

"(1) An air quality monitoring program to provide data to 
evaluate the effectiveness of the fugitive dust control 
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practiceR tn comply with Federal and State air quality 
standards proposed under (al (2) of this section to comply with 
Federal and State quality standards; and (2) a plan for fugi
tive dust control practices as required under 30 CFR 816.95." 

AR with the Federal regulations, rule 26.4.311 requires an 
air pnllution control plan which includes: (a) an air quality 
monitoring program to provide surficient data to evaluate the 
effectivenes~ of the ~ugitive dust control practices proposed 
under (b) below to comply with Federal and State air quality 
standards; and (b) a plan for fuqitive dust control practices 
as required by 26.4.761. 

Along with others, the Office of Surface Mininq's air 
quality regulations were appealed to the United States District 
court for the District of Columbia. The objections were based 
on the grounds that: (1) the SecrPtary lacks statutory author
ity for these regulations; and (2} the Act only requires 
compliance with air quality laws. The court subsequently found 
that: "The lPqislative history implies that Section 515 (b) (4) 
directs the Secretary to protect against erosion and those air 
and water pollution problems attendant to erosion. Moreover, 
if Congress wanted the Secretary to develop regulations 
protecting air quality, it could have done so in a straightfor
ward manner. Congress certainly explicated with clPar intent 
its desire to protect the hydrologic balance. The passing 
referen~e to air and water pollution with rPspect to protection 
of surface areas is an ambiguous statement; however, the legi~
lative history indicate~ that Congress only intended to 
regulate air pollution related to erosion. The Court, there
fore, remands 30 CFR Sections 816.95 and 817.95." 

The Office of Surface Mining subsequent!~ deleted the 
"plan for fuqitive dust control practices" at Section 816.95 
(Montana rule 26.4.761) and replaced it with: "Section 816.95 
- Stabilization of Surface Areas. (a) All exposed surface 
areas shall be prot~cted and stabilized to effectively control 
erosion and air pollution attendant to erosion." 

This revision, con~istent with the Act(s) deletes all 
reference to a "plan for fugitive dust control practices." The 
air pollution control pl~n called for at 30 CFR 7RO.l5 and 
26.4.311 requiring a monitoring program for the fugitive dust 
control plan is, therefore, superfluous. 

A potential source of air pollutants, before commen~ement 
of construction or operation, must obtain an air quality permit 
from the Air Quality Bureau. That permit may require air qual
ity monitoring by a source to show compliance with State and 
Federal air quality laws and regulations. The most that the 
Department can require is that the operator obtain and comply 
with the provisions of an air quality permit. 

RESPONSE: The Department feels that the present wording 
of the rules applying to air quality (26.4.311 and 26.4.761, 
ARM) is more clear than the Federal language although 26.4.311 
matches federal language at 30 C.F.R. 780.15. The vagueness of 
the Federal language can cause confusion as, to what is or may 
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be required. An example of this is found in the comment on 
26.4.311, ARM, which ~tates that the air monitoring requirement 
of 30 CFR 780.15 is superfluous. The Department disagrees with 
this int~rpretation and would consider air monitoring requir~
ments even if the Federal language were adopted for the Mont~na 
rules. Another example would be the determination of specific 
sources for which the terminology "All exposed surface areas 
shall be protected nnd stabilized to effectively control 
erosion and air pollution attendant to erosion" (30 CFR 816,95 
and 817.95), The Department's interpretation of this would 
include haul road activity while others might limit the meaning 
to strictly wind erosion. This is particularly important 
because haul road emissions are typically the most significant 
air pollutant source at surface coal mines, 

The Department recognizes the Department of Health and 
Environmental Sciences - Air Quality Bureau as the primary air 
quality regulatory agency in the state, and does not consider 
the present rules to be inconsistent with, or contrary to 
Federal and State law. The cooperative implementntion of both 
Departments' responsibilities pertaining to coal mining elimi
nates any additional compliance burden placed on applicants or 
operators by the small amount of duplication in the regulation. 
This type of coordination may not be practical at the Federal 
level between OSM and F.PA (the Federal air quality regulatory 
authority); however, given the relatively small number of mines 
in Montana, it works efficiently here, and, in fact, acceler
ates approval bv hoth agencies. 

Deletion of 26.4.311, ARM, would cause the Montana 
regulations to be less stringent than the Federal regulations 
since it is essentially identical to 30 CFR 780.15. The 
langurae of 26.4.761, ARM is broader in scope than 30 CFP 
816.95 and 817.95 and miqht thereFore be considered more strin
gent; however, the Department feelR that this is justified and 
advantageous to the Montana program for the reasons noted 
above. ThP comment is rejPcted. · 

26.4.312 FISH AND WILDLIFE PLAN 

(1) (c) COMMENT: Monitoring methods will not protect or 
enhance, but will merely document the effectiveness of control 
measures, management techniques or mitigation methods. Moni
toring is called for under rule 26.4.721. 

In some cases, mining related impacts will be unavoidable. 
However, these impacts may be offset through the use of various 
mitigation techniques included in the reclamation plan or 
through special undisturbed areas set aside for the use of 
wildlife. 

Cha~ge to read: A statement Pxplaining how the applicant 
will utilize impact control measures, manaoement techniques, 
and &~~~~~~~~~~~~~~~~ mitigation methodR to protect or 
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RESPONSE: While monitoring data does document the effec
tiveness of impact control measures, management techniques, or 
mitigation methods, it also may indicate additional mitigation 
methods needed to protect wildlife species and 
habitat. As such monitoring serves "to protect or enchance 

Monitoring data may be used to refine the Fish and 
Wildlife Plan, if necessarv. "Impact control measures" and 
"mitigation methods" can be used interchangeably. This rule 
revision is consistent with languilge in 30 CFR 780.16 (2) (b). 
The comment is rejected. 

26.4.313 RECLAMATION PLAN 

(1) COMMENT: Reclamation operations are concurrent with 
mining operations which are highly dependent on production 
requirements and market fluctuations. A timetable for the 
estimated completion dates i~ the best that can be expected. 
Change to read: A timetable for the estimnt<>d completion of 
each maior step in the reclamation plan; . 

RESPONSE: The Department agree~ with the reasonableness 
of the comment. The change has been made. 

(3) (b) COMMENT: The State regulation cites sections 501 
through 514 as performance standard$ applying to highwall 
reduction. It appears section SIS should be included in this 
citation. 

RESPONSE: The Department agrees and has changed 514 to 
515. 

(3) (e) COMMENT: Minor disrrepancies in the final graded 
topography with the approved post-mining contour plan are to be 
expected. Major discrepancies such as a change in drainage 
patterns will occur only if 11 major change in the mining plan 
is made. Changes of this natute require a revision to the 
permit so a plan for early detection is not needed. The 
commentor suggests that the Department delete the following: 
P~~ft-f&P-~~~~P~Y~~~~ft-&~~p&d~~-~~e~~-~~&~~~ld 
~~~~~-~ft-~-~~ft~~~P~-~~P~p~y-fte~-~ft~~~eeft~~~~~-~he 
&p~~~~~~~ft~~~ft~~P-p~~ft~--Ypeft~~~~ft-&~-~~~-& 
~P&d~~-p~e~,-~~-~~~~~~~~~-fte~i~y-~~-~p~P~ft~r-~ft 
wr~~~~r~i~~~ft~ft~P~~~-d~y~.-~~-fte~~~~~~~ft~~~~ 
~ft~&~ft-~~-~~~ftim~-&-~pe~imift&ry-p~~~&~-~P~~~~pe~-~ 
~y-~he-p~e~~ . . • 

RESPONSE: This rule is language moved from old rule 308 
(1) (d) and does not hav~ a history of noncompliance. It is 

de!;i.gned to anticipate problems and to correct situations 
before the problem qets out-of-hand. Therefore, no change has 
been made to this rule. 

(5) (b) COMMENT: Purity and germination vary with indi
vidual seed lots, therefore this information is not known at 
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the time of permit application. Species and amounts calculated 
as pure live seed will give the department sufficient informa
tion with which to evaluate the proposed seed mixes. Change to 
read: Species and amounts per acre of seeds and seedlings to 
be used ~~~Hft~~-~~P~~-&ftft_,ePm~~&~~ft calculated as pure 
live seed; .• 

RESPONSE: The Department agrees with this proposal and 
has made the change. 

(5) (j) COMMENT: This language is confusing as to its 
intent, clarification is necessary. 

RESPONSE: This subpart has been revised to clarify the 
lanquage. 

26.4.314 PLAN FOR PROTECTION OF THE HYDROLOGIC BALANCE 

(2) (d) COMMENT: Montana proposes in 26.4.314(2) (d) and 
in 26.4.645 and .646 that hydrologic monitoring reports be 
submitted to the Department semiannually rather than quarterly. 
Quarterly reporting is required at 30 CFR 780.2l(i) and (j). 
OSMRE has found that semiannual hydrologic reporting is no less 
effective if monitoring reports are available at the minesite 
for quarterly inspection. To be no less effective than the 
Federal regulations Montana must amend its regulations to 
require that in addition to semiannual reporting, both surface 
and groundwater monitoring reports be available for review at 
the minesite. 

RESPONSE: The Department has amended the language of 
26.4.646 to require that in addition to semiannual reporting, 
both surface and groundwater monitoring reports be available at 
the minesite. This language is alreadv found in 26.4.645. 
Monitoring requirements in 26.4.314 are referenced to 26.4.645 
and 646. 

(2) (d) COMMENT: Proposed Language: Strike "semiannual". 
Semiannual reporting of ground and surface water quality and 
quantity data is an unnecessary burden for both the mining 
companv and the regulatory agency. Should a hydrologic system 
be found to be extremely variable or "active", it would seem 
logical that the regulatory agency mav require the operation to 
report on a more frequent basis, if necessary. However, it 
does not seem prudent that a semiannual monitoring period be 
required of all operations, since in most instances this would 
be unnecessary and would not provide any additional useful 
information. In addition, the results of monitoring of water 
quality and quantity are available at the mine sitPS and can be 
viewed by inspectors during the periodic inspections conducted 
by MDSL. 
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RESPONSE: The revised wording is consistent with Federal 
oversight requirements. The comment is rejected. 

(4) COMMENT: Montann's baseline supplemental hydrologic 
informntion is less stringent than the Federal program because 
the regulation at 26.4.314(4) states that the Department~ 
require that the information be submitted when adverse impacts 
to the hydrologic balance <~re indicated by the PHC determina
tion. Montana must amend its rule to be no less effective than 
the Federal rule. 

RESPONSE: The Department of Stat"' Lands has changed the 
MAY to SHALL. 

26.4.315 PLAN FOR PONDS AND EMBANKMENTS 

(l) (a) (i) COMMENT: A qualified P.ngineer is alrP.ady spec
ified. This language is redundant. Change to read: Be 
prepared by •.. a qualifiF!d registered professional engineer. 
~~pe~~-~~~~~~~~-~~~~~~~~ 

RESPONSE: The language has been added to be as effective 
as the Federal language provided 30 CFR 816.49. Therefore, no 
change can be made. 

(b) (i) COMMENT: See comment (1) (a) (i). 

RESPONSE: See response to comment (l) (a) ( i) • 

(c) (i) COMMENT: See comment (l) (a) (i). 

RESPONSE: Sf'e responr;e to comment (1) (a) (i). 

26.4.322 COAL CONSERVATION PLAN 

(2) (x) COMMENT: We understand that areas of spoil, 
waste, disposal, dams, embankments and othf'r impoundments may 
affect coal conservation becaur;e they may affect recovery, 
however, water trP.atment and air pollution control facilities 
have nothing to do with coal conservntion and should not be 
included in this rule. The location of these facilities is 
required in other rules. Change to read: Location and 
dimensions of existing areas of spoil, waste, and garbaqe and 
other debris disposal, dams, embankments, and other impound
ments, &~-w&~~-~Pe&~~~~-&~-&~~-p&~~~~~-;--e&~~~~-f&e~~~e~e 
w~~h~~-~he-~~~~-~~~e-&Pe&t . . . . 

RESPONSE: The Department did not make any additional 
changes to this rule as a result of this comment. No chanqes 
were made because the Department believes that this information 
may be usAful to ensure maximum recovery, when reviewing plans 
for wastP disposal associated with water treatmPnt and air 
pollution control facilities, e.g., sludge and fly ash ponds. 
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(3) (d) COMMENT: Detailed cost and revenue analysis is 
proprietary information that an operator would not want avail
able to the general public or its competitors. A mechanism for 
confinentiality must be included as it is in Federal programs. 
Chanqe to add: Confidentialit of this information will be 
assured by the Department 1f requeste y t e app 1cant. 

RESPONSE: The Department sees merit in this comment, but 
the proposed change would require legislation. 

26.4.323 GRAZING PLAN 

COMMENT: The State rule incorrectly cites SP.ction 
26.4,718. This should be changed to reference section 
26.4.719, livestock grazing. 

RESPONSE: The citation has been changed to 719. 

26.4.324 PRIME FARMLANDS: SPECIAL APPLICATION REQUIRE-

(1) (a) (iii) COMMENT: At the Federal level, a court 
dP.cision removed a requirement for using a bulk density test 
for determining whether compaction of replaced soil horizons on 
prime fnrmlands is excessive, If such a test has been ruled 
un1ustifi<>d for reconstruction of prime farmlands, surely the 
~ """ is true of reclamation in general in Montana. A bulk 
ck•1sity ,;tandard between actual and disturbed lands is nn 
unfair measure of reclnmation success. Change to delete: ~~ 
b~~~~~~~~~~-&~-e~h-~~~-~~~~~-fe~-e&eh-~~~me-f~~~&ne 
-:i::h .... 

RESPONSE: The language in this rule is compatible with 
Federal language requiring a range of densities. However, 
there is no utility or purpose in requiring pre-mine bulk 
density determinations unless post-mining hulk density deter
minations are also required in order to evaluate compatibility 
of replaced soil horizons. 

The commentor is apparently under the impression that this 
rule applies to all reclamation (re: " ••. surely the same is 
true of reclamation in general in Montana."). This is certain
ly not the case because 26.4.324 clearly applies only to prime 
farmland. 

(3) (b) COMMENT: To be no less effective than the Federal 
rule, Montana needs to revis<> its rules to require that, before 
approving any m1n1ng on prime farmland, the Department must 
find in writinq that the approved post-mining land use will be 
cropland. 

RESPONSE: The rule indicates that prime farmland must be 
restored to premine productivity. Productivity is assessed by 
comparison of yields between reconstructed prime farmland and 
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undisturbed prime farmland. Yield comparisons must be made 
usinq row crops, small grain crops, or hay crops. Neverthe
less, the Department of State Lands does not have the authority 
to require that cropland or special use pasture be the final 
post-mining land use of prime farmland. Indeed, there is 
nothing intrinsically better about cropland than grazing land 
or wildlife habitat. This appears to be the crux of OSMRE's 
argument that the Montana rule is "less effective than the 
Federal rule". This appears to be based upon a value judgment 
of OSMRE, nothing else. 

To make it clear that the post-mining land use must be 
consistent with the restoration of prime farmland productivity, 
the Department has added language to require that the post
mining land use of prime farmland must be consistent with the 
restoration of prime farmland productivity. The Department has 
added language to require that the post-mining land use of 
prime farmland must be cropland, special use pasture, grazing 
land, or wildlife habitat consistent with that restoration. 

26.4.325 COAL MINING OPERATIONS ON AREAS OR ADJACENT TO 
AREAS INCLUDING ALLUVIAL VALLEY FLOORS: SPECIAL APPLICATION 
REQUIREMENTS 

COMMENT: We recommend that the Federal language regarding 
alluvial valley floors (785.19 and 822) be adopted for clarifi
cation. 

RESPONSE: The current language is consi~tent with Federal 
language. 

(2) (b) (ii) COMMENT: Change to read: There i~ sufficient 
water of good gualit~ to support economical!~ significant 
agricultural act1vit1e~ beyond dry land farm1n~, as ev1denced 
by: . . . • The proposed language clarifies t at the water 
availability must enhance production over and above surround
ing dry land farming and must be large enough in aerial extent 
to be significant to the farming operation. Also, water 
quality should be addressed. 

RESPONSE: The quality and use of water are already 
addressed in this rule. The other phrases suggested would go 
beyond the language of the Federal rules. No changes are made. 

(3) (f) (C) COMfoiENT: This section could be deleted, it 
seems redundant. 

RESPONSE: The Department agrees that there is some redun
dancy, but the reference to Rules 26.4.801 through 806, and 
other requirements is important. A revision to eliminate 
unnecessary repetition, but retain the appropriate references, 
has been made. 
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26.4.401 FILING OF APPLICATION AND NOTICE 

(6) COMMENT: Minor revisions should not be subject to 
public notice and review because they are minor. Submitting 
minor revisions to the Clerk and Recorder is an unnecessary 
expense of time and energy. Furthermore, the Clerk and 
Recorder's office would probably prefer not to have extra, 
unnecessary paper to handle. Change to read: Upon receipt of 
the Department's determination of administrative completeness, 
the applicant shall make a full copy of the complete applica
tion available for the public to inspect and copy • • • The 
applicant shall file any subsequent major revision of the 
application with the Clerk and Recorder ..•. 

RESPONSE: The tf!rms "major revision" and "minor revision" 
refer to revisions to an approved permit. The term "reviRion 
in 26.4.401(6) refers to a permit application. To allow the 
public to make informed comments on the application it is 
necessary to require that all application revisions be filed 
with the Clerk and Recorder. 

26.4.405 FINDINGS AND NOTICE OF DECISION 

(6) COMMENT: It appears that the following rule is 
redundant. We question the Department on its inclusion. The 
Department may not approve an application submitted pursuant to 
26.4.401(1) unless the application affirmatively demonstrates . 
. . or information otherwise available that is compiled by the 
Department, that: (a) (b) (c) (d) (e) (f) (g) (h) (i) (j) (k) (1). 

RESPONSE: Although 405(c) reiterates requiremf!nts from 
other laws and rules, the Department has included it to provide 
applicants and the public with a comprehensive surnrnarv of the 
requirements of the act and rules. 

26.4.501 GENERAL BACKFILLING AND GRADING REQUIREMENTS 

(2) COMMENT: This section requires that eight feet of 
suitable cover be placed over non-conducive material. This 
rule assumes first that there is eight feet of suitable cover 
for deleterious material, and second that this much cover is 
necessary for good plant performance. This requirement is, in 
our opinion, excessive, unnecessary, not consistent with recent 
studies, and in many cases cost-prohibitive. Additionally, the 
Federal requirements stated under Rule 715.14(j) specifically 
require that said material be covered by four feet of suitable 
cover. Wyoming and even North Dnkota which has high levels of 
expanding clays have a similar four feet requirement in their 
rule package. 

Recent studies completed at many mines in Montana as well 
as other states show that sur.cessful reclamation can be 
achieved with approximately 3.5-4.0' of suitable material which 
will suffice for species found in eastern Montana. We 
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recommend the current specific requirement be ~mended to read, 
"Unsuitable material shall be covered adequately with 
nontoxic, noncombustible suitable mater1al re uired to meet the 
post-m1n1ng an use. Th1s ena les t e Department to a ress 
suitable cover on-S1te specific conditions, including the 
particular reclamation objectives for a given area. Even 
though lesser amounts are allowed under the rules, eiqht feet 
is still the standard unless otherwise demonstrated. Coal 
companies have already demonstrat~d that lesser amounts are 
adequate. Our studies deserve an objective review. We urge 
you to use the results of our studies to defend the rule 
change. 

RESPONSE: This particular rule allows for use of less 
than eiqht feet of cover material above potentially acid and/or 
toxic spoil material, if the applicant can demonstrate "that a 
lesser depth will provide for reclamation consistent with the 
act". The Department of State Lands feels that this provision 
allows for sufficient flexibility and gives the operator the 
opportunity to propose alternate measures for mitigating sus
pect spoil material. The comment is rejected, 

(2) COMMENT: Delete "nor within eight feet" and insert 
nor within four feet. This will provide consistency with Fed
eral rules. 

RESPONSE: This issue may warrant discussion: however, 
this change was not proposed previously and would constitute a 
significant change in the rules requiring public notice and 
comment, To consider this issue further interested parties 
must petition for rulemaking. 

(3) COMMENT: See comment to .638. 

RESPONSE: See responses to comment to .638. 

26.4.503 SMALL DEPRESSIONS 

(ll COMMENT: The use of small depressions should be 
based on their value in the post-mining landscape and their 
importance to the post-mining land use not just on an arbitrary 
size limitation. The Federal rules have no size limitations on 
small depressions. Change to read: ••• Depressions approved 
under this section must ~aYe-&-~~~~ae~~~~-~~~-~~&ft 
&fte-e~e~-y&p&~~-w&~P~Pr-~~-~~-~&-fteee&&&ry-~~&~-~hey-ee 
~&~Pr~ay not restrict normal access throughout the area or 
constitute a hazard. 

RESPONSE: The rule as written does not limit small 
depressions to an arbitrary size, but does provide a general 
guideline for what is meant. The rule very clearly states that 
appropriately sized, small depressions for the approved 
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post-mining land use may be larger than one cubic yard, subject 
to Departmental approval. 

26.4.505 BURIAL AND TREATMENT OF WASTE MATERIALS 

COMMENT: we believe that this section along with the 
provision in 26,4.510 of the proposed rule changes constitute a 
virtual prohibition on the construction of coal refuse piles, 
This would adversely affect the development of Montana coals 
which could economically benefit from cleaning, particularly if 
these coals must be exploited through underground mining 
methods. The Bull Mountain coals located between Roundup and 
Billings are a prime example. The mines which once prospered 
in this area have virtually all been displaced by low cost sur
face mines in other areas. While it is impossible to compete 
on a cost per ton basis, there is still a possibility that 
underground mines can compete on a cost per delivered BTU 
basis. Because the most attractive seams exhibit a high ash 
content, this requires an economical means of beneficiating the 
coal and disposing of the refuse. 

Consequently 26.4.505, the section dealing with the burial 
and treatment of waste materials must be revised and expanded 
to include the coal processing waste provisions contained in 
the Code of Federal Regulations, Our specific recommendations 
for the revision of this rule are as follows: (1) Subpart (1) 
- No change required; (2) Subpart (2) - Make this part speci
fic to surface mines. Burial and grading requirements for 
surface and underground mines may involve different considera
tions. For example, an underground mine will he required to 
engage in a separate surface operation to specifi~ly mine 
suitable cover material. In addition, the volume of suitable 
material will decrease the useful storage capacitv of any 
disposal site; thereby, increasing the total disturbance area; 
(3) - Delete the current language because if 26.4.510 is not 
changed it will prohibit coal refuse piles; otherwise it is 
redundant. Replace with 26.4.510(3) and 26.4.510(4); (4) 
Subpart (4) - Delete the current language because the require
ments are covered in rules to be added from the Federal 
regulations; (5) Add 30 CFR 816.81 making requirements specific 
to coal processing wastes associated with underground mines; 
(6) Add 30 CFR 816.83, making requirements specific to coal 
processing wastes associated with underground mines; and (7) 
Add 30 CFR 816.84, making requirements specific to coal 
processing wastes associated with underground mines. 

RESPONSE: This comment would be appropriately addressed 
as a subject of discussion between the Department and applicant 
regarding the application of the rules to coal refuse piles. 

(1) Subpart (1) - No response necessary. 
(2) Subpart (2) - Regardless of the type of mine, 

consistent requirements for burial or treatment of toxic or 
deleterious materials must be promulgated. Section (2) allows 
various options for properly disposing of such materials. We 
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cannot allow different standards of environmental protection 
for underground mines as compared to strip mines. No changes 
will be made to Section (2). 

(3) Subpart (3) - The Department agrees that Section (3) 
is redundant; it will be deleted. 

. (4) Subpart (4) - ~le will not delete (4) but will revise 
the language to clarify its intent to apply to impoundment 
embankments. 

(5) We cannot revise the rules in accordance with comment 
(5), (6) and (7) at this time, because it would involve 
substantive changes which were not proposed in the draft of 
revisions circulated for public comment. These would have to 
be considered under a new rule making exercise. 

(2) COMMENT: See comments t.o 26.4.501(2). 

RESPONSE: See responses to comments to 26.4.501 (2). 

26.4.510 DISPOSAL OF WASTE AND FLY ASH 

COMMENT: To be no less effective than the Federal rule 
Montana must include a provision that spillways and outlet 
works for coal impoundinq structures be designed to protect 
against corrosion. OSMRE recommends including a reference to 
26.4.642 in section 510(a) to incorporate the requirements for 
impoundments. Also section 510 references section 506. How
ever, section 506 has been eliminated, The proper section 
should be inserted or the reference eliminated. 

RESPONSE: The Department has provided such language as 
requestPd and included thP appropriate reference to 26.4.642. 
The proper reference is to Rule 505. This has been corrected. 

COMMENT: The intent and application of this section was 
clearer before the amendments were added and important phrases 
deleted. With the insertion of additional provisions into 
26.4.510, its application with respect to 26.4.505 becomes con
fused. Rule 26.4.510 should be restricted to wastes generated 
outside the permit area which are proposed to be disposed of 
inside the area covered by the mine disposal of acid, toxic, 
acid-forming, or toxic-forming material within the permitted 
area. Consequently, we believe the rules should be revised as 
follows: 26.4.510 Dis osal of Waste and Fl Ash from Sources 
outside the permitte Area - 1 Be ore waste materla or y 
ash from any activity outside the permit area may be used for 
fill material, the permittee shall demonstrate to the Depart
ment by hydrogeological means and chemical and physical 
analyses that the use of these materials will not adversely 
affect water quality, public health or safety, or other 
environmental resources1 and will not cause instability in the 
backfilled area. The operator may not use waste or fly ash for 
fill with-out prior approval by the Department. (2) Retain as 
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proposed. (3) Omit with similar provision added to 26.4.505. 
(4) Omit with similar provision added to 26.4.505. 

RESPONSE: The Department agrees that the language of 
26.4.510 as written is confusing in comparison with 26.4.505. 
As a result 26.4.510 has been revised to provisions that 
approximate the language in the current rules, but will retain 
some of the other presently proposed revisions as well as add
ing a requirement that 26.4.505 must be complied with regarding 
disposal of materials covered by this rule. The title of 
26.4.510 has also been revised to clarifv the subject matter of 
this rule. Because of these changes, the Department also 
agrees that Section (3) and (4) belong in 26.4.505 and has 
transferred these requirements, accordingly. 

26.4.522 PERMANENT CESSATION OF OPERATIONS 

(3) COMMENT: Items (1) and (2) are in conformance with 
Federal language and are reasonable requirements of the oper
ator. Item (3) is unnecessary if (1) and (2) are complied with 
and are in excess of Federal requirements. Further, the 
Department has no authority to determine the use of reclamation 
equipment in a normal cessation. Delete: All-~&e~~~ll~~-&ftd 
~~~~~~~~~-~~p~~-w~~~~~-~~~~~~-d&y~-&f~~~-~fte-~p&P~
~~~-~&~-d~~~~~--~~&~-~he~peP&~i&~-~~-eeMp~~~--~~~&1 
p~~-~l~&~i&~~~~~-p~-&~-ele~~~~~-~~-e&&l-1&~~~ 
~~P&~i&~-~~-~~-f~~fte~-&~-lee&~~~-of-P~p-pe~~,-~he-~~ 

~~-&YeP&~~~-~~P~pp~~~~~~~~-~~-~~~Ww&ll-peel&M&~i&~~T 
&~~~fteP-f&e~~~-&llew~--~~~~~~-~-~~-~~l~&~i&~~&y 
~~-~-P~~-f~-~he-~~~-~~~~l-~el~&~~~-~~-eemp~~.--

RESPONSE: The Department cannot consider this entire 
proposed ~ubstantive change at this time. These requirements 
have been part of the rules since adoption in 1980. Regarding 
the last sentence in (3), this is consistent with and consti
tutes a logical extension of a similar requirement in 501(1), 
which covers only backfilling and grading, However, to make 
this requirement somewhat less restrictive, the word, "site," 
will be changed to "mine" in 522(3). 

COMMENT: It seems that 26.4.521 an .522 should be 
included in Subchapter 4 instead of here. 

RESPONSE: These rules are 
subject matter of Subchapter 4. 
revised the title of Subchapter 
miscellaneous rules. 

26.4.524 SIGNS AND MARKERS 

not consistent with the general 
However, the Department has 

5 to be more inclusive of these 

(3) COMMENT: It is not necessary that each marker be 
visible from each adjacent marker if the perimeter of the per
mit area is clearly marked. In rough or forest terrain this 
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may be difficult to do without using a large number of markers. 
Change to read: The perimeter of the permit area must be 
clearly marked by durable and easily recogni2ed markers or by 
oth~r means approved by the Department. Delete: B~e~~&~~~ 
~~~-be-¥~~~~~-f~~&e~-~~&eeft~~&~~~r-&~~&~~~~~~~~-be 
~~~-~y-~~~~-&~-&~he~~~~&~~~&ft~-&~~-~y-~he 
se~&~~ft~~--s~~~&~~~~~~~-be~~~~-~-~~&~-~~~~ 
¥~~~b~l~~Y~~ll-~~-he-peft~-~ft~~~&r-~y~~&~~ft-&f 
eq~~pmeft~r~&~he~-e~fee~~r-~ftd~~he~-~rM~rry-&ee~~~ 
effee~~~--~he~&~~~~~~~~-be-~ft-pr&ee-be~~-~he-~~&~~-&f-&fty 
M~ft~~-&e~~Y~~~~~-

RESPONSE: The language in this rule is necessary for the 
Department to properly identify the location of the permit 
boundary and to determine if all activities are being conducted 
within the permit area. This will also provide additional pro
tection for the operator by allowing clearer identification of 
the permit boundary. The Department would also point out that 
the materials that could be used to mark the boundary in heavi
ly timbered areas do not need to be confined to stee-l posts, 
fences, or other elaborate system. 

COMMENT: It seems that 26.4.523 and .524 belong in 
different subchapters other than in Backfilling and Regrading. 

RESPONSE: The title of Subchapter 5 has been revised to 
include miscellaneous rules such as these. 

26.4.623 BLASTING SCHEDULE 

(2) (b) (iii) COMMENT: Because of schedules And market 
demand, companies need flexibility to shoot explosives any time 
during the normal work day. The people in Colstrip don't seem 
to care when the shots go off during the day. Federal regs., 
816.64, do not require a J i.mi t of hours. The comment or sug
gests that the languaqe be ch~nqed from four hours to eight 
hours. 

RESPONSES: The Department sees merit in this comment and 
will consider this change in future rule making effort~. 

26.4.624 SURFACE BLASTING REQUIRF.MENTS 

(5) (d) COMI'IENT: Airblast monitoring provides no useful 
purpose unless there are occupied structures within one thou
sand feet of the blasting operation. By specifying a one 
thousand foot distance the regulation is as effective as the 
Federal regulation 816.67 (b) (2) in proter:ting such facilities 
while not burdening the operator with unwarranted monitoring, 
especially when the mining operation is located in remote 
areas. Change to read: The operator shall conduct periodic 
monitoring of air blast at an occu ied ublic, or rivate 
building,-includ1ng any dwe schoo churc , 
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RESPONSE: There is no language in the Federal rule to 
allow the Department to incorporate the additional language 
proposed. The Department would be less stringent than the 
Federal rule if this comment is accepted. Periodic monitoring 
is defined as once a year by OSMRE. This is based upon a 
comment given to the Department which first instituted this 
requirement to periodically monitor air blasts. The language 
that the Department has presently is as effective as 816.67. 
Therefore, no change has been made in regard to this comment. 

26.4.633 WATER QUALITY PERFORMANCE STANDARDS 

(4) COMMENT: Subsection 4 refers to the "following 
effluent limitations". No limitations have been included in 
this section. 

RESPONSE: The language has been changed to • •.. the 
following criteria ••. " to correct the error; thanks for your 
comment. Please note that the commentor referenced 26.4.631, 
the correct reference is 26.4.633. 

(5) COMMENT: OSMRE recommends two changes to this sec
tion for the purpose of clarification. First the State should 
reword "for certain constituents" to identify the constituents. 
Second, the State should define "so large" to avoid confusion 
between the Stat0 and operators. 

RESPONSE: The Department has reworded part (5) to more 
clearly identify the constituents not subject to effluent limi
tations under the provisions of part (Sa). The new wording 
reflects that these constituents are defined in the MPDES 
permits, the constituents may vary between permits depending on 
particular circumstances of the operation and other factors 
affecting local water quality~ 

The Department has decided to delete the proposed language 
of part (Sc) as it appears to be unnecessary since the previous 
language already provided for exemption from effluent 
limitations for certain constituents for discharges greater 
than or equal to the ten year, twenty-four hour storm runoff. 
In addition, there appears to be a conflict with parts (Sa) 
and (b). 

(5) (a) COMMENT: Change to read: (a) ... than a ten 
year/twenty-four hour precipitation event or snowmelt runoff of 
equival~nt volume or e uivalent eak dischar e from snowmelt 
runoff; and • . . • The pea 1sc arge o a 
have greater indication of erosive force and 
capacity than the total volume of the runoff during a twenty
four hour period. For snowmelt runoff, exemption should be 
allowed not only for unusual (ten year) total volumes of 
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discharge, but also the occurrence of an unusual (ten year) 
peak discharge during the twenty-four hour period. 

RESPONSE: In order for the Department's regulations to be 
as effective as Federal regulations, we cannot add the language 
allowing effluent limitation exemptions for "equivalent peak 
discharge from snowmelt runoff", particularly without regard to 
equivalent volume. The comment is rejected. 

26.4.634 RECLAMATION OF DRAINAGES 

COMMENT: This portion of the regulation is filled with 
contradictory requirements. For instance, Section 1 requires 
that channel and flood plain dimensions be approximate to the 
pre-mining configuration. Subpart C of this section requires 
improvement upon unstable conditions. Subpart E requires long
term stability of the landscape. In many instances in the 
semi-arid west, we are dealing with an erosional environment. 
Replacing the pre-mining flood channel dimension and configura
tion more than likely will not be consistent with the require
ment to provide for long-term stability and improve upon 
unstable conditions in the drainage, Stream channel morpholog
ic processes are a dynamic system. In the west, erosion and 
subsequent deposition of material are normal processes found 
in nature. The elimination of a formerly native erosive reach 
as required hy Part C may result in the presence of cut banks 
and head cuts which serve as sediment sources and as energy 
dissipation features, The elimination of these features may 
result in erosive clear water and excessively high energies, 
resulting in dissipation of these energies downstream of the 
channel improvement. The ultimate result of this then is 
degradation of the stream channel downstream perhaps in a 
previously undisturbed reach. Jn addition, Section 1 requires 
that a concave longitudinal profile be maintained. The concept 
of a longitudinal profile is inconsistent with the concept of 
riffles and pools required under (1) (f) of 634. 

RESPONSE: Alternative drainage reclamation techniques may 
be proposed in place of those listed in 26.4.634 (la) and (lc), 
therefore this part does not contradict the other required 
portions of 634 (lb, d, e, f, or g). In addition, more 
flexibility is included in part (lc) with the wording " •. 
where practicable in consultation with and upon approval of the 
DepartmPnt; ...• • Rule 634 states that the average stream 
gradient must be maintained with a concave longitudinal 
profile. This is not inconsistent with the presence of geomor
phically appropriate features, such as riffles and pools, on a 
reach scale. A stream channel is adiusted to conditions 
present in the drainage basin and is generally in a state of 
dynamic equilibrium. A disturbed drainage basin and reach must 
be reclaimed to approximate this pre-mining configuration and 
blend with the undisturbed reached above and below or the 
reclaimed reach will upset the ~tate of equilibrium the basin 
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has obtained; the expect~d result would be accelerated erosion 
above, below and within the reclaimed reach. No changes are 
being made. 

(1) COMMENT: Pre-mining conditions can be undesirable 
and unstable such as gullies, etc. The concept of concave 
longitudinal profile is inconsistent with the concept of "rif
fles and pools" required under (1) (f) of 634. Change to read: 
••. that will blend with the undisturbed drainage above and 
below the area to be reclaimed. ~~-&¥e~~-&~~~~~~~~~ 
m~&~-be~&~~&~fte&~~~~-&~~~~ The longitudinal profile 
and the channel and floodplain must be designed and constructed 
to: 

RESPONSE: See above responses. 

(1) (d) COMMENT: since spillways are addressed with pond 
design in 26.4.639, 540 and 642, it does not seem proper to 
address their "sizing" in Reclamation of Drainag~s. Change to 
read: Provide separation of flow •.• as specified by the 
Department. ,-~fte~~~~~~ftey-&pi~~&y&~~-~Pm&fte~~ 
.tm~~Mtfte~~8 

RESPONSE: In its curr~nt form, this rule does not speci
fically state that in-stream structures must b~ designed and 
constructed to pass the same precipitation event as the 
reclaimed drainage channel. Since there were questions raised 
regarding this issue, the Department incorporated this addition 
to clarify what is required. Therefore, there is no change 
made. 

(le) COMMENT: Section 3, Rule 634 allows for alt~rnate 
reclamation techniques for parts (1) (a) and (1) (c). However, it 
specifically disallows any variance from Parts B, D, E, F or G, 
Language should be added to Rule 634 which requires reclaiming 
the drainages in such a manner that the hydrologic balance is 
not affected and provide for variance from all parts of Section 
3. Since MDSL has the authority to approve/disapprove all such 
plans on a case-by-case basis, the performance of adequate rec
lamation is not compromised. This would allow the operator to 
return the stream channel to a state where it is in dynamic 
equilibrium with native reaches upstream and downstream there
by providing maintenance of hydrologic balance. 

RESPONSE: The Department feels that it provides a reason
able degree of flexibility in drainage reclamation within the 
context of the severely disturbed structure of the post-mine 
landscape. The intent of drainage reclamation is to avoid 
accelerated erosion due to mining activities since the operator 
is reclaiming drainages usually without the benefit of bedrock 
controls. Under these circumstances, it is especially critical 
that designs are planned for the long-term stability of the 
landscape. It has long been recognized by the Department that 
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there remains the potential for additional geomorphic adjust
ments within a reclaimed fluvial system (e.g. previous EIS 
analyses) particularly immediately following reclamation and 
removal of temporary ponds, but also further into the future. 
No changes to the rule are made in response to this comment. 

(2) COMMENT: We request that the word "significant" be 
inserted to describe which drainages are covered by Section 2 
of Rule 634. Also, we request that the phrase •and any design 
criteria set by the Department" be deleted and add 6 where 
necessary" these designs must . • • • The posi t.ion of prior 
notification for drainage reconstruction is well taken, but 
this requirement should be limited to only significant 
drainages, not minor swales or drainages that would convey 
insignificant quantities of water. Additionally, the require
ments for design criteria set by the Department seem superflu
ous based upon the fact that the designs must be certified by a 
qualified registered professional engineer or registered land 
surveyor and the performance standards for drainage reconstruc
ti0n are already in place. The emphasis on performance 
standards rather than design criteria is consistent with the 
Flannery decision on SMCRA litigation. 

RESPONSE: The Department understands the operators' 
concern that requiring notification for drainage reconstruction 
is not specified as to minimum size, the addition of 
"significant" is acceptable. The Department will determine 
significance on a case by case basis. The Department does not 
agree that it is necessary to delete the language; however, we 
have replaced "any design criteria set by the Department" with 
"design criteria set by these rules" to clarify the intent. 
The Department will not incorporate the other suggested 
language change "where necessary" as reconstruction of all 
significant drainages as determined by the Department must 
incorporate the best technology currently available. 

26.4.638 SEDIMENT CONTROL MEASURES 

( 1) (a) COMMENT: Change to read: Prevent, to the extent 
possible, additional contributions of sediment above native 
back round or re-minin concentrations to stream flow or to 
runo outs1de t e perm1t area; To clarify the 
approach of maintaining hydrologic balance through a non
degradation approach rather than an arbitrary effluent 
limitation approach to maintaining water quality. This allows 
for undisturbed area runoff to enter the mine area and exit 
with essentially the same sediment concentration or load as 
pre-mining, thus maintaining the sedimPntological balance of 
the stream. 

RESPONSE: This language cannot be modified as proposed 
and still be as effective as the corresponding Federal rule. 
Changes to part (1) cannot be considered at this point in the 
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revision process because no changes had been proposed by the 
Department previously. 

(1) (b) COMMFNT: ChangE' to read: If discharged from a 
point source, meet the more stringent of applicable State or 
Federal effluent limitations; , . • . The proposed language 
clarifies the fact that effluent limitations apply only to 
point source discharges and to prevent the application of 
effluent limitations to non-point controls, such as check dams, 
vegetative buffers, and other means of sediment control. This 
is consistent with the change which allows alternate sediment 
control. 

RESPONSE: See (1) (a) above. 

(1) (d) COMMENT: The proposed languaqe exceE'ds statutory 
authority, and is inconsistent with the purposes of this rule. 
Statutory language with respect to sediment control focuses 
entirely on confining sediment within the permitted and bonded 
area. Pertinent citations include 82-4-231, MCA, (10) and 
(11). This emphasis is restated in 26.4,63Ria) and (b). The 
clear purposE' of this rule as stated in 26.4.638(2) is to 
encourage management practices designed to confine sediment to 
disturbed areas, thE'reby allowing a corresponding reduction in 
the sediment storage capacity of downstream facilities. A rule 
addressing soil contamination is clearly out of place. Change 
to de 1 etP: F'l"e¥el'l"~-~-t-Jotto.-!!-lf~,..~-r>e~i!ti-&~r-t--lote-~<tl"Mi&~i-el'l"-~rtd 
eel'I"~&Mi-l'l"&~i-e"'-e~-~i-l-&¥-~t~ei-l-et--eelote-t-4ft~~l"i-&~~. 

RESPONSE: This subpart has been deleted as soil contami
nation and degradation are addressed under Rules 26.4.701 and 
702. 

26.4.639 SEDIMENTATION PONDS AND OTHER TREATMENT FACILIT-

COMMENT: The proposed State rule 26.4.639(22) (a) (i) 
allows an exemption from the provision that siltation 
structures must not be removed sooner than two years after the 
last augmented seeding. Federal rule Bl6,46(b) (5) does not 
provide such an exemption. Montana must amend its rules to be 
no less effective than the Federal rule. 

The proposed State regulation specifies a twenty-four hour 
duration design storm in every case whereas comparabte Federal 
regulations specify six hour duration design storms. Rationale 
for the change in duration in the Federal regulations is 
provided at 48 FR 43982. The principle reason cited for 
adopting the six hour storm duration is to make SMCRA 
regulations consistent with MSHA impoundment design criteria. 
Further, for most mining situations the higher intensity six 
hour duration storm will produce a larger peak discharge than 
the twenty-four hour duration storm. OSMRE will accept the 
State's use of a twenty-four hour duration design storm if the 
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State can demonstrate that the peak discharg~ for a typical 
twenty-four hour duration storm will be as large as for a six 
hour duration storm. 

RESPONSE: The intent of the provision in part (i) is to 
allow for alternate sediment control measures after a positive 
demonstration that effluent standards would be met. Due to the 
positive demonstration and the need for alternate sediment 
control where no pond exists, the Montana rule is as effective 
as the Federal rule. 

The NOAA Precipitation-Frequency Atlas of the Western 
United States, Volume 1 Montana, consistently demonstrates for 
all areas having coal mining operations that the twenty-five 
year, twenty-four hour precipitation event has more runoff, in 
tenths of an inch, than the one hundred year, six hour. Also, 
the Department has previously compared the two storm events on 
occasion and determined that the twenty-five year, twenty-four 
hour was in fact the greater of the two events in terms of 
capacity and peak discharge. Therefore, no change has been 
made regarding this comment. The Department believes that this 
requirement in its present form is more stringent than the 
Federal regulations. 

(19) and (21) COMMENT: The proposed rules do not require 
that non-MSHA sized structures be certified to have been con
structed and maintained as designed and in accordance with the 
approved plan. Federal rule 816. 49la) 110) (ii) requires the 
above. Montana must amend its rule to be no less effective 
than the Federal rule. 

RESPONSE: The Department believes that the OSMRE language 
would provide unnecessary lan~uage to the rules referenced. 
The operator is already required to follow the approved plan 
under the conditions of the permit referenced in 26.4.407. Any 
deviations from the approved plan must be in the form of a 
revision request. The qualified professional engineer would 
document the design standards of the approved plan, or submit 
new design standArds based upon an in-field analysis in the 
form of a revision as per 26.4.407. In either case, the 
procedures used are acceptable to the Department. Therefore, 
no change has been made as per this comment. 

{25) (a) COMMENT: Temporary, undesigned traps, generally 
excavated with a scraper or a backhoe should not be subject to 
this requirement. Change to read: Designed excavations that 
will impound water during or after mining operations •••• 

RESPONSE: This rules applies to impoundments (sediment 
ponds) which are primary structures. All ditches and traps are 
designed in the permit application package prior to permit 
issuance and construction. All runoff and sediment flow is 
contained in a desiqned structure throuqhout the permit area. 
Typically ditches and traps arP secondary in nature and not 
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primary structures, however, this rule would apply to traps 
constructed along a perimeter boundary where it becomes a pri
mary structure. Therefore, language has been added to clarify 
this rule. 

(25) (h) COMMENT: Temporary, undesigned traps, generally 
excavated with a scraper or a backhoe should not be subject to 
this requirement. Change to reud: Designed excavations must 
be certified initially by a certified registered professional 
engineer • . • 

RESPONSE: See comment for 26.4.639(25) (a). 

26.4.642 PERMANENT AND TEMPORARY IMPOUNDMENTS 

(1) (a) COMMENT: The additional languaqA is not necessary 
if the impounded water is suitable for its intended use. 
Change to read: The quality of. the impounded water will be 
suitable on a permanent basis for its intended use. &~r-&f~p 
~e~am&e~~r-m~~~~e-app~~ae~-se~~-&~-~~a~~~teP~~a~
i-ty-.. e&M&~,..,. 

RF.SPONSE: The existing languagf' is consistent with Feder
al regulations, to modify the language as suggested would make 
Montana rules less effective than Federal rules. 

(1) (g) COMMENT: The reference to 26.4.634 (li (d) should 
be changed to 26.4.639 to be consistent with our comments on 
26.4.634 (l) (d). 

RESPONSE: Cross-reference to 26.4.634(1) (d) is appropri
ate. Therefore, no change has been made. 

(3) COMMENT: Change to read: Designed excavations that 
will impound water must meet the requirements of 26.4.639(25). 

RESPONSE: See comment to 26.4.639(25) (a). 

COMMENT: All dams and embnnkments that meet or exceed the 
size or other criteria of 30 CFR 77.216(a) must be inspected 
and certified annually by a qualified registered professional 
engineer as having been constructed and maintained to comply 
with the requirements of this section. All dams and embank
ments that do not meet the size or other criteria of 30 CFR 
77.216(a) must also be inspected and certified annuallv until 
bond release by either a qualified reqistered professional 
engineer or a qualified reqistered land surveyor. These 
reports must be submitted to the Department annually, nnd the 
operator shall retain a copy of each report at or near the 
mine site. Certification reports must include statements on: 
Existing rule 26.4.639(18) [proposed 26.4.639(19)] requires 
that all ponds, regardless of size must be inspected durinq 
construction and certified after construction by a registered 
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professional engineer. There is no need to restate that in 
642 (8). 

Existing Rule 26.4.639(20) [proposed 26.4.639(21)] states 
that all ponds regardless of size must be inspected in 
accordance with 30 CFR 77.216.3. Rule 77.216.3 discusses items 
to be covered in inspections by a qualified person designated 
by the owner. The annual report certified by a professional 
engineer, for ponds meeting the criteria of 77.216(a), if found 
in 30 CFR 77.216-4. MSHA and OSM have stated that the Federal 
requirement for certification by a professional engineer does 
not apply to ponds not meeting the criteria of 77.216(a). 

The Montana Registration Act, 37-67-101 (7) (d) defines the 
practice of land surveying as including "location of natural 
and manmade features in the air, on the surface of the earth, 
within underground workings, and on the beds of bodies of 
water, including such work for the determination of areas and 
volumes;". Rule 26.4.642(8) requests that the annual report 
include statements on monitoring procedures; depth and 
elevation of waters; and capacity (volume). These items are 
included in the definition of land surveying. Montana 
Reclamation Law 82-4-231 (10) (iil (B) states "constructing any 
siltation structures pursuant to (ii) (A) •.. certified by a 
qualified registered engineer to be constructed as designed and 
as approved in the reclamation plan;". The law appears to 
address the design and construction certification, and does not 
cover the annual reports. 

Allowing a registered surveyor to perform the annual 
report does not appear to conflict with the Montana Registra
tion or Reclamation Acts, Montana regulations, or any Federal 
regulations. Since the rules state "qualified registered" for 
the certifying engineer or surveyor, your Department has the 
authority to request verification of qualifications of the 
individual. 

If the Department of State Lands proposal is adopted with
out allowing the surveyor to certify the annual report on 
smaller ponds, then industry would be required to engage the 
services of a professional engineer rather than those of a land 
survevor. The result would be a loss of employment and/or 
income for members of the surveying profession. In a number of 
instances, acquiring the servires of an engineer would be a 
major expense for industry in those remote areas where an 
engineer does not currently live. For some industry, the 
additional expense of an engineer would be sufficient cause to 
close down their operation due to economics, and thus increase 
unemployment of other individuals. This seems unnecessary 
since a number of companies have their ponds regularly 
inspected and certified annually by a surveyor based on the 
Department of State Lands rules dated April 1, 1980. 

RF.SPONSE: The Department believes 
82-4-231 does not allow the flexibility 
registered land surveyors in this rule. 
because the annual certification report 
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structural integrity of the pond embankment as indicated in 
26.4.64?(8) (d). Therefore, there has not been any ch~nqe to 
this rule based upon this comment. 

Please note that the Department finds it acceptable for 
registered land surveyors to survey impoundments having no 
embankments (excavations). Here, there is no embankment 
stability concern and is acceptable practice on an annual basis 
in completing pond certification reports. 

26.4.645 GROUNDWATER MONITORING 

COMMENT: Federal rules require that groundwater monitor
ing be conducted quarterly at a minimum and that, at a minimum, 
total dissolved solids or specific conductance corrected to 
twenty-five degrees Centigrade, pH, total iron, total manganese 
and water levels be monitored, Montana's 26.4.645 lacks these 
provisions. Montana must amend its rule to be no less 
effective than the Federal rule, 

Also in this submission Montana has eliminated the 
requirement that the groundwater monitoring plan be based on 
the findings of the probable hydrologic consequences determina
tion required under 26.4.314(3). In the last submittal this 
was included in 26.4.645(1). To be no less effective than 
Federal rule 780.2l(i) (1), the State must amend its rule to 
include this requirement. 

RESPONSE: The suggestion to omit the first phrase in (2) 
(a) was incorporated by referencing Section 26.4.304(5) and 
(6) which requires this information. 

Federal rules require that hydrologic monitoring be 
conducted quarterly at a minimum. The required semi-annual 
hydrologic reporting with all monitoring data available at the 
minesite for quarterly inspections has been agreed by OSMRE to 
be consistent with Federal oversight requirements. 

The requirement to base the monitoring plan on the 
findings of the probable hydrologic consequences determination 
has not been deleted, but has -been moved to 26.4.304. The 
reason for this move is that a monitoring plan is part of the 
application requirements and therefore belongs in Subchapter 3 
which deals with permit application requirements. Subchapter 6 
deals with the hands on, how-to-do operational rules. A major 
part of this rule rewrite has been an effort to clarify 
application and operational requirements. To require a plan in 
both sections would be redundant and not increase effectiveness 
of the rule, Montana's requirements are no less effective than 
the Federal rule. 

(2) (a) COMMENT: Analyses of spoil and overburden charac
teristics are covered elsewhere and are not properly part of 
thP groundwater monitoring requirements, Change to read: 
Monitorinq must: ~~e~~-~~y~~&~-&~~~~&~-&~&ly~~-&£ 
~~~~Pr~vePb~~~r-&~-~~~l~~&P&e~P~~~~~-&~-~fte 
me&~~~~~~f-be adequate to assess the quantity and quality 
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of water in all disturbed or potentially affected geologic 
strata within and adjacent to the permit area. Affected strata 
are all those adjacent to or physically disturbed by mining 
disturbance and any aquifers below the base of the spoils that 
could receive water from or discharge water to the spoils. 
~~~~~~-~h~~;ft~~~-ee~~~~~-~~e~~-~~~~hepe~~~P-le~! 
~~~~-i~ie~~-~he-~~~~~&~-fep-~~~~~i~~-eemi~~i~~£ 
~~~~&~P-be~~-~he-~~~~p~-~~-~he-~~~~-~~~h-~~ 
~~ie-~~~~~.-~~~~~~~Pi~~~le~;~P-PP&ee~pe~-~h~~-ee~~~ 
~he-~~~~~~~~h-~he-~~P~i~-~i~P~r--M&~~~~i~~~~e-&e~£ 
~~££~ie~~-£~~~y-&~-e~ee~e-~-~~~~y-~~ei£y-eh&~e 
~~~~~~&~~~~&~eiey-&~~~&~iey-pe~~~~i~-fpem~i~~~ 
&~P&e~~&~-&~-

RESPONSE: The suggestion to omit the first phrase in (2) 
(a) was incorporated by referencing Section 26.4.304(5) and 
(6) which requires this information. 

The second sentence in (2) (a) was struck as per your 
comment as it adds unnecessary clarification and was redundant 
with the previous sentence. 

(8) COMMENT: Strike semiannual. Semiannual reporting is 
an unnecessary burden to the mining company and to the regula
tory agency. Should more frequent reporting be required due to 
unusual circumstances, regulatory agency has the authority to 
require such reporting. A semiannual reporting interval 
specified by regulation is unnecessary. 

RESPONSE: Federal rules require that hydrologic monitor
ing be conducted quarterly at a minimum. The required semi
annual hydrologic reporting with all monitoring data available 
at the minesite for quarterly inspections has been agreed by 
OSMRE to be consistPnt with Federal oversight requirements. 

26.4.646 SURFACE WATER MONITORING 

COMMENT: The proposed State rule, while requiring notifi
cation of the Department of remedial actions taken by the oper
ator upon evidence of non-compliance from sample analyses, does 
not specifically require implementation of the remedial actions 
listed in paragraph (1) (b) as does the Federal regulation in 
paraqraph Bl6.4l(e) (2). Therefore, the proposed State rule is 
less effective than the Federal regulation in this respect and 
must be amended. 

RESPONSE: The Department has reworded part (lb) to 
include the Federal recommendation. 

COMMEN~: The proposed State rule does not list the 
minimum parameters to be monitored including total dissolved 
solids or specific conductance, total suspended solids, pH, 
total iron, total manganese, and flow, nor that upstream and 
downstreAm locations must be monitored. In these respects, 
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the proposed State rule is less effective than the Federal 
regulation and must be amended. 

RESPONSE: See last paragraph of comment to 26.4.645. 

COMMENT: The proposed State rule does not require that, 
prior to Departmental approval of a reduction or discontinuance 
of monitoring, the operator demonstrates that the operation had 
prevented material damage outside the permit area and has 
protected the water rights of other users. This regulation is 
less effective than the Federal regulation. Montana must amend 
its rule to be no less effective than the above referenced 
Federal rules. 

RESPONSE: The Department has added the words "Phase IV" 
to the language in part (7). The Department would look at 
changes in monitoring on a case by case basis, but any changes 
would have to be in compliance with 646(la). 

COMMENT: Again in this submission, the State has elimi
nated a requirement that the surface water monitoring plan be 
based on the findings of the probable hydrologic consequences 
determination required under 26.4.313(3). In the J.ast 
submission this was included in 26.4.646(1). To be no less 
effective than Federal rule 780.21 (j) the St.ate must amend its 
rule to include this requirement. 

RESPONSE: See last paragraph of comment to 26.4.645. 

!2) COMMENT: Strike semiannual. Semiannual reporting is 
~n unnecessary burden to the mining company and to the regula
tory agency. Should more frequent reporting be required due to 
unusual circumstances, the regulatory agency has the authority 
to require such reporting. A semiannual reporting interval 
specified bv regulation is unnecessary. 

RESPONSE: The requirement to base the monitoring plan on 
the findings of the probable hydrologic consequences determi
nation has not been deleted, but has been moved to 26.4.304. 
The reason for this move is that a monitoring plan is part of 
the application requirements and therefore belongs in Subchap
ter 3 which deals with permit application requirements. 
Subchapter 6 deals with the hands on, how-to-do operational 
rules. A major part of this rule rewrite has been an effort to 
clarify application and operational requirements. To require a 
plan in both sections would be redundant and not increase 
effectiveness of the rule. Montana's requirements are no less 
effective than the Federal rule. 

(7) COMMENT: The language in 26.4.645(5) should be added 
here to allow the operator to discontinue or modify monitoring 
programs for good cause. 
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RESPONSE: The Department has added language to 646(7) (by 
reference to 645(5)) to allow for modification of monitoring 
programs for good cause. 

26.4.648 WATER RIGHTS AND REPLACEMENT 

(1) COMMENT: Replacement of water supplies should be 
limited to those adjudicated. Change to read: The permittee 
shall replace the adjudicated water supply of any owner of 
interest in real property who obtains all or part of his supply 
of water for domestic, agricultural, industrial, or other 
legitimat~ use 

RESPONSE: Water Rights in Montana are separated into two 
broad categories; pre-1973 and post-1973. Only pre-1973 water 
rights are being adjudicated. Post-1973 rights are granted by 
a permit or certificate. Withdrawals for a beneficial use at a 
rate less than 100 gpm do not require a permit, but are still 
considered a valid claim. A backlog currently exists in both 
types of claims. In any case, in order for a person to legally 
use a water supply, they need a water right. Rather than 
confuse the rule by trying to describe all possible types of 
water rights, it is preferable to refer to "his supply" which 
implies that the owner has the appropriate water right. 

26.4.701 REMOVAL OF SOIL 

(1) COMMENT: Under the strict definitions of contamina
tion and degradation in 26.4.301, it would be impossible to 
create any surface disturbance without causing these effects. 
What is more important is whether these effects are significant 
enough to render the soil incapable of supporting the post
mining land use. The phrase "or impairment of quality" is 
redundant with the definitions of contamination and 
degradation. Change to read: Prior to any surface 
disturbance by the mining operation, ••• if the operator 
demonstrates to the satisfaction of the Department that a site
specific disturbance would be insignificant and that soil loss, 
degradation, and contamination,to the extent that the post
mining land use-can-not be achieved, ~~-bftp~~rmeft~~f~~~f~~y 
would not occur. 

RESPONSE: Post-mining land use should not be the focus of 
attention in this particular rule, as the major emphasis is 
being olaced on limiting any potential adverse impact on soil 
quality which may result in a reduction in its (soil) useful
ness as a plant root medium. Thus, the suggested language 
regarding post-mining land use will not be inserted. However, 
to be consistent with similar language elsewhere in Rules 
26.4.701 and 702, and to eliminate the term "impairment of 
quality" which we agree is redundant, the following revisions 
to the end of Rule 26.4.701(1) are made: " .• and that soil 
loss, degradation, and contamination would be minimized." The 
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latter change will also protect against the possibility of an 
unduly restrictive or unrealistic application of these stan
dards to soil salvage operations. 

(4) COMMENT: Change to read: UndisturbPd soils must be 
protected from contamination and degradation and soil salvage 
operations must be conducted in a manner and at a time that 
minimizes erosion, contamination, degradation, and compaction 
&~~~P~P&~~~-&~-e~-&~~~&~r-ehem~&~r-~~~y~ie&l 
p~~Pe~e of th~ soil. 

RESPONSE: The comment is accepted as the language in 
question is redundant, except that the phrase "deterioration 
of the biological properties" will be retained because it is 
not covered by any of the other terms. 

26.4.702 REDISTRIBUTION AND STOCKPILING OF SOIL 

(4) COMMENT: Slippage is not a problem on gentle slopes 
in our semi-arid climate and compaction may improve the water 
holding capacity of coarser spoils. Our proposal better 
recognized site specificity. A minimum depth of twelve inches 
is arbitrary and unnecessary to achieve the objectives. The 
common practice for the last ten years has been to scarify at 
a depth of six to twelve inches, and thPre have been no 
problems of slippage. Root action and freeze/thaw cycles will 
do more to lessen compaction than ripping the spoil surface, 
especially considering that the majority of this work is 
negated by rubber-tired scrapers when redistributing topsoil. 
Change to read: Prior to soil redistribution, regraded areas 
must be deep-tilled, subsoiled scarified or otherwise trPated 
as required by the Department if necessary to eliminate 
slippage potential at the soil/spoil interface, to relieve 
compaction, and to promote root penetration permeability of 
spoils. This preparation must be done on the contour whenever 
possible. &~-ee-&~~~~~~pe~-&~-ewe~¥e-~fte~~~ 

RESPONSE: The words "any possible" will be added as 
follows: "to eliminate any possible slippage potential • 

This will be done in recognition of the possibility that 
slippage potential may be insignificant in various situations. 

While compaction may improve some water-holding capaci
ties, determination of the capacities would require that the 
operator undertake routine measurements of bulk density and 
various tests of water holding capacity of regraded spoils. 

Scarifying the regraded spoil surface prior to soil 
laydown to a twelve inch depth is considered reasonable. use 
of heavy machinery in regrading spoils can result in an imper
vious layer to a rather extensive depth. The twelve inch or 
greater scarification depth will aid in reducing resistance to 
root penetration at the soil-spoil interface by shattering the 
compact~d regraded spoil surface. There is no evidence that 
"root action and freeze/thaw cycles will do more to lessen 
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compaction than ripping the spoil surface. No other changes 
to this rule are to be made. 

(5) COMMENT: Compaction is not necessarily deleterious 
to plant growth. Certain critical limits (e.g. with respect to 
root growth) must be exceeded before damage can be assumed. 
The language to be deleted is rRdundant with the definitions of 
contamination and degradation. It is not possible to prevent 
all soil erosion, contamination, compaction and degradation. 
There must be a distinction between significant (i.e. that will 
affect the post-mining land use) and insignificant effects. 
Change to read: The operator shall, during and after redistri
bution, prevent, to the extent possible, excessive spoil and 
soil compaction, protect against soil eros1on, contamination, 
and degradation ~~4fti~~i~-~~~~r~r&~~~~f-~~-b~~i
e&~,-e~ie&~,-&~-~~y~ie&~-~Pe~r~ie~~f-~~-~i± that will 
render the soil incapable of supporting the post-mining land 

~· 

RESPONSE: The comment regarding the renundant language in 
this rule is accepted, except that the phrase "deterioration 
of the biological properties" will be retained because it is 
not covered by any other term. However, all other language 
will remain unchanged. Consinering there is no means of 
defining excessive compaction without taking bulk density 
measurements in the field, the additional verbage is unaccepta
ble. Here once again, we are concerned with the protection of 
the soil resource prior to establishment of vegetation. Post
mining land use is not the focus of attention; soil quality 
must be m~intained regardless of the post-mining land use. 

The Department of State Lands agrees that it is not 
possible to prevent all erosion, compaction, contamination, and 
degradation, and the rule does not require that. 

26.4.703 SUBSTITUTION OF OTHER MATERIALS FOR SOIL 

(1) (b) COMMENT: This requirement is unnecessa.rv. If the 
operator has already demonstrated that the medium is at least 
as capable of supporting the approved post-mining land use as 
in (b) above, then he has met his responsibility. Change to 
delete: 'P~~itmt-1'1ttt~~-be-~~-be~~-&Y&i~&b~-i~-~~-!'@"r'ftli~ 
&re&-~-~~por~-~~,..~~~~ 

RESPONSE: This language must be retained in the rule in 
order to be as effective as the corresponding Federal rule. 

26.4.711 ESTABLISHMENT OF VEGETATION 

(1) COMMENT: This requirement does not apply to reestab
lished vegetation, it applies to the seed that is used to 
reclaim mined lands. This requirement is appropriately 
addressed in Rule 26.4.716(4). Change to read: A diverse, 
effective, and permanent vegetative cover of the same seasonal 
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variety and utility as the vegetation native to the area of 
land to be affected must be established. This vegetative cover 
must also be capable of meeting the criteria set forth in 82-4-
233, MCA, and must be established on all areas of land affected 
except ••• during each season of the year. ~~~~&ri~hee 
~~~i&~4ft~~~~~-~~-~i~~~~~~-~r~~~-s~&~-&ftft 
~~&r-~r-~i~~&-&ft&-~~i&~&~l&~~r-&ft&-i~~~~ 
~~&-r&W&-&~-~r&~i&~&r--Pe~~~&&~~~~&~-~~~-~&~ 
r~~-~~&~-&~-~~-~~&~-~-&--~~&~ive-~ve~-a~ 
~~vi&~~ry~~~~-i~~i&-~~ler-~~-~-~-~ 

RESPONSE: The Department disagrees with this comment, 
because 2-4-307, MCA, gives administrative agencies the author
ity to adopt standards by referring to other rules or codPF. 
The Noxious Weed Management Act requires that noxious weF><h be 
controlled on all areas. The Department agrees with a portion 
of the comment and has changed the language accordingly. 

26.4.716 METHOD OF REVEGETATION 

(2) COMMENT: Change to read: "An operator shall 
establish a permanent diverse vegetative cover ~~-~pedemi~&~~ry 
~~~ive-&~~ of the same seasonal variety and utility found 
on the pre-mine area by drill ••• 

RESPONSE: The Department disagrees with this comment, 
because to meet the revegetation requirement of the Montana Act 
and of SMCRA, especially those for permanence, diversity, and 
utility, the Department believes this requirement is necessary. 

26.4.720 ANNUAL INSPECTIONS FOR REVEGETATED AREAS 

COMMENT: Montana has added language to the effect that 
repair of rills and gullies may restart the period of responsi
bility. However, Judge Flannery's decision requires that the 
repair of rills and gullies restart the period of responsibil
ity unless it can be demonstrated that such action is a normal 
conservation practice, Therefore, the State should either 
demonstrate that such repair is a normal conservation practice 
or amend their program to state that such repair does restart 
the period of responsibility. 

RESPONSE: The proper rule reference is 26.4.721, not 720. 
The rule has been revised to incorporate appropriate language 
per the comment. 

26.4.721 ERADICATION OF RILLS AND GULLIES 

(1) COMMENT: The requirement to eradicate rills and 
gullies nine inches or more in depth is arbitrary, and is no 
longer included in the Federal rules, The department should 
conform to the Federal rule changes and adopt the language of 
30 CFR 816.95(b) which requires repair of rills and gullies 
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RESPONSE: The Department cannot consider this comment at 
this time, because it involves a substantive change to 
language that was not proposed for change, Consideration of 
such a change would have to be made under a new rule making 
exercise. 

26.4.722 PROTECTION OF TOPSOIL STOCKPILES 

COMMENT: The Federal rules require that the regulatory 
authority ~elect all acceptable standards for success and 
sampling techniques and include them in an approved regulatory 
program. The preamble to the Federal rules further explains 
that this provision is intended to provide for public comment 
on and review of specific standards and technique~. According
ly, Montana needs to require that any alternative success 
standards be approved by both the Department and the Federal 
coal regulatory authority. All technical guides must be either 
excepted or referenced with sufficient specificity to provide 
clear guidance to the operator and to allow a complete review 
by OSMRE and the public. Similarly, Montana needs to submit, 
perhaps in the form of an appendix or guidelines referenced in 
the rules, the comparative methods and sampling techniques 
which it will allow operators or other parties to use in evalu
ating the success of revegetation with respect to ground cover, 
production and stocking. Montana must amend its rule to be no 
less effective than the Federal rule. 

RESPONSE: The subject of these comments is properly 
referenced to 26.4.726, not 722. The Department believes that 
the revised rules delineate acceptable success standards to the 
extent required by Federal rules. Sampling techniques used 
must be approved by the Department and must comply with Rule 
26.4.726. Guidelines regarding acceptable sampling and assess-
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ment methodologies are available from the Department and will 
be revised to best insure consistency with revised rules. The 
Department believes that although guidelines are available, 
other methods not necessarily delineated by guideline are 
acceptable if these methods are proven to be valid to meet an 
intended purpose. These other methods must be accepted by the 
Department, and validity will be established by consultation 
with academic, government agencies, and by pertinent litera
ture. 

26.4.724 USE OF REVEGETATION COMPARISON STANDARDS 

COMMENT: The need to establish reference areas even if 
not used to compare reclamation against, is not justifiable. 
It is very unlikely that these same communities can be 
reestablished on reclaimed lands regardless of the extensive 
effort made to do so. These native stands represent several 
decades of management and the results of variable climatic 
regimes. These communities cannot be reestablished within the 
responsibility period even if extravagant seed mixes and sound 
management techniques are utilized. Besides, why establish 
them if you don't plan to use them? Eliminate this 
requirement. 

RESPONSE: The proposals to Rules 26.4.724 through 
26.4.735 are not being adopted. Due to the extent of comments 
on these rules, the Department has elected to retain all exist
ing language. However, the Department will begin a separate 
rule-writing effort to readdress these rules in coordination 
with industry and other interested parties. 

(1) COMMENT: It will not be necessary to establish 
reference areas if technical standards based on historical data 
or other methods for determining vegetation success are 
approved in accordance with Rule 26.4.724(2) and (7). Change 
to read: Reference areas must be established for each native 
plant community type or group·of similar native community types 
found in the area to be disturbed by mining if the method for 
determining revegetation success will be based on compar~sons 
with a reference area. 

RESPONSE: See Response to 26.4.724 above. 

(2) COMMENT: Other methods for determining revegetation 
success should be allowed as per the Federal rules. If more 
than one method is required, the Department should have a good 
reason for adding the extra burden on the operator. Presuma
bly, if the operator has shown to the Department's satisfaction 
that technical standards based on historical data or some other 
method will work, reference areas will not be necessary. 
Change to read: Success of revegetation must be measured on 
the basis of comparison with unmined reference areas or by 
comparison with technical standards derived from historical 
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data or b other methods as 
Th~se areas, stan ar s, an met o s o compar1son must e 
approved by the.Departrnent, The Department for ~ood cause 
shown, may requ1re that reference areas be used 1n conJunction 
~historical data technical standards or other approved 
methods to assess success of revegetation. 

RESPONSE: See Response to 26,4. 724 above,· 

(3) (a) COMMENT: "Good" condition rangeland is very rare 
in eastern Montana. The reference area should be representa
tive of lands to be mined. Chanqe to read: The ranfe condi
tion of reference areas must reflect the condition o the lands 
to be affected as determined b re-mine baseline studies. 
~~Peftee-~~~&~~~~- ~~~~-~~eft-~ &~-~ftey-~~-~~-&~-be~~~ 
~-~~~-~~~-~~~~~r-~~~~~ed-by-~fte-~~~~~~~¥~~~ 
&e~¥~~--w~~-~ft~~-~~~-~&~-~~~~~~-ft~~-~~-&eft~~, 
~fte-~fe~e~-&~~~~~-ee~~~~-~~-&~-~~~pe~-~¥e~• 

RESPONSE: See Response to 26.4,724 above. 

(4) (b) COMMENT: This phrase and the parentheses are not 
necessary in the sentence. Change to read: Vegetation 
measurements (exclusive of qrazinq) must be conducted on ~fte 
pefe~ftee-&~~~-&~ reclaimed areas f and on reference areas 
when appropriate r for at least the last two years of this 
period of responsibility. 

RESPONSE: See Response to 26.4.724 above. 

RESPONSE: See Response to 26,4.724 above. 

26.4.725 PERIOD OF RESPONSIBILITY 

COMMENT: Rule 718, which addresses management techniques, 
directs the opPrator to use "any means necessarv to insure the 
establishment of a diverse and permanent vegetative cover, 
including irrigation, management fencing or other measures as 
approved by the Department". The specific requirements of this 
rule are con~istent with sound range management practices 
common to the area. In contrast, Rule 725 resets the period of 
responsibility time clock if fertilization or irrigation is 
utilized as a management tool on reclaimed lands. This 
contradiction basically ties our hands and prevents us from 
using sound practices dictated by environmental factors. I 
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fail to understand why the rancher across the fence can 
irrigate during extremely dry periods, or fertilize when 
nutrient deficiency symptoms are expressed, while operators 
have to sit back and hope for rain or risk losing eight or nine 
years of progress on reclaimed lands. Give us the flexibility 
to correct problems as they occur. We share the common goal of 
reclamation success. However, the rigid structure of the rules 
inhibits realization of this goal. Perhaps a more sensible 
approach would be to prohibit these activities during the last 
year or two of the responsibility period. But to extend this 
requirement over the full ten year period makes our job even 
more difficult, and reduces our chances for success. We need 
to manage our land without being penalized. 

RESPONSE: See Response to 26.4,724 above. 

COMMENT: The 
be adopted to allow 

RESPONSE: See Response to 26.4.724 above. 

26.4.726 VEGETATION PRODUCTION, COVER, DIVERSITY, 
DENSITY, AND UTILITY REqUIREMENTS 

(1) COMMENT: Other methods for determining revegetation 
success should be allowed as per the Federal program. Sample 
adequacy is nearly impossible to demonstrate for some 
parameters without resulting in extremely large sample sizes. 
In order for sample adequacy to be demonstrated, all data 
collection must be carried out in a controlled and scientifi
cally designed manner. For some parameters such as utility, 
morpholoqical class segregation and diversity this is not 
necessary or relevant, Sample adequacy may be demonstrated for 
total production and total cover but for all other vegetation 
parameters it proves unwieldly and is not important for showing 
revegetation success. Change to read: Standard and consistent 
field and laboratory methods must be used to obtain vegetation 
production, cover, diversity, density, and utility data, and to 
compare revegetated area data with reference area data and/or 
with historical record technical standards or with other 
approved standards. Specific field and laboratory methods 
used, and schedules of assessments must be detailed in the 
application and must be approved by the Department. Sample 
adequacy must be addressed. ~~~~P&~Y In addition to 
these and other requ1rements described in this rule, the 
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Department shall supply guidelineR regarding acceptable field 
and laboratory methods. 

RESPONSE: See Response to 26.4.724 above. 

(2) COMMENT: 

RESPONSE: See Response to 26.4.724 above. 

(2) COMMENT: Federal rules required only total cover and 
total production. Changes were made in 26.4.726(3) (a) which 
eliminated the requirement to compare production by morphologi
cal class, therefore clipping morphological class should not be 
required. 

Language regarding native species is not appropriate here. 
It is addressed in 26.4.728. See also comments regarding 
native species in 26.4.728. 

Change to read: The current vegetative production must be 
measured by clipping and weighing. ~~eh~~~~~~a}-e}a&~~" 
~he-~~~a~-a~a-a~-~he-~~~~-a~&&-~~~~~~a~ 
e}a&~&~~&~-be~~&~~-by-fta~~~-a~-~"~~~~-&ftft~&~ 
~~&&~&~-~Peftft~&~~~-~&~-~~~&PM-~&&&ft~~&&~&~-&ftftH&~7 
b~ftft~&~;-a~-~~""~a~-~~b&~-&h~~b&-aftd-h&~~&h~He&~~
~~a~~~~H&~-~~~~~-~~~&eh-&~~~-~~~"~~" 
~~~a~~~-a~a&-~~ft-&~~-e~he~-a~&&~he~-a-~~a~~" 
~a~a-ea~-~&-~~~~~--h~-~a&~-~~f~y~~-re~"~-ef-~he 
&~~&-~~&eft~-eft-~he-~~~a~-a~a&~H&~-be-fta~~~-&~~s 
~fte~yp~a~~y-~a~~-~-~he-a~a~--A~Hft~ae~-&~ie&~~&~-be 
ee"~~~e~~~~-a~-~a&~-efte-pe~ft~-ef-~he-ee~~-~~-~~-a~a~ 

RESPONSE: See Response to 26.4.724 above. 

(3) COMMENT: Without being able to achieve sample 
adequacy for parameters other than total cover and total 
production as discussed in (1) above, ninety percent confidence 
intervals would be invalid. Change to read: The sampling 
techniques for measuring success must use a ninety percent 
statistical confidence interval when comparing total vegetative 
cover and total production. ~he-~~~i~-~~a~b&ft-~&~~
~~&-~~-~~a~-a~~a~&~H&~-ee-a~-~a&~-"~~~Y~~"~ 
~f-~ft~~a~~y~~&~~-~~Peftee-&~a~&~a-a~f8~-~hft~&~ 
&~a~&~&~~~~-f~-h~&~~~a~~&~a~--fa~-~~a~-~~a~~~ 
~redHe~~"-f~ea~&~~~~-fPeM-&~a~~ft-ef~~~~~ea~ 
e~a&~&~&e~~beft-~ft-~~~"-f~~-~~ye~--fe~~~a~~~~~P 
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ti~-~he-~~~~~-e&~P~~~--~~~~~~~P~&~~-~~~~~~~ 
~~-~~&&~-~~~&PM-~&&&~~P~&~&~-&~~~~~r-&~~~~~~-~~ 
~~~~i&~-~~~~~--~~~~&~~~-t~&~i~-~~-~~~~~-~~~~ 
of-~~&r-&~P~&&r-~~-~~~f-&~~&~~-&~-td~-diveP&~~Y~~ 
~~&~io~-te~~~&~-~&~~-&~~-&~~&~~ 

RESPONSE: See Response to 26.4.724 above. 

(4) COMMENT: Only total cover and total production 
should be required as per the Federal rules, therefore this 
rule is unnecessary. Delete: ~f-&~~~fto~~&~-e~&&&-ie 
eempe~-&f-~~&~P&&~-e~~&-~P-&e~~~~~~~~-&~-~~¥e
&~~r-&-~~~P~P-&~-~~~~~-~-~~&~-e~&~~-ee 
~~-&y-~-~~&P~~~-if-i~-i&-&ff~~-&y-~~~~~~P&&~ 
e&¥eP-&~~~~~-i~-~~~fteP-e~&&~ 

RESPONSE: See Response to 26.4.724 above. 

(5) COMMENT: Other methods for determining revegetation 
success should be allowed as per the Fed~ral program. 

Grazing trials and especially weight qain studies are not 
required by the Federal rules and are not the only method for 
demonstrating utility, Further, these studies would require a 
carefully controlled scientific design, including livestock 
with identical characteristics, such that sample adequacy and a 
ninety percent confidence interval could be achieved. If 
demonstration grazing is used to show utility, trials should 
utilize grazing plans and livestock typical of the area. The 
Department should incorporate flexibility by allowing the oper
ator to propose methods for demonstrating utility. Change to 
read: The post-mine vegetative communities ~P-&~~~~ 
~~~-&~-&~~~~~~~~ must be of equal utility compared 
to those of the applicable reference area and/or historical 
record standard or other approved standards. The method used 
for demonstratin utilit must be a roved b the De artment. 
~~Yee~ -~p Pm~ftee~~~-& ~ -~ -~-~~~&-pee 

&~&~-&&-&~~~-&P-~~~Pieee-~-~fte-S&~~p~~~-i~~~~&fte@ 
w~~-~&~+~~~4-&~-&e-~~~&~--t&~-s~~~~~y-&f-~~&~-&~~ 
wi~~-~~~-~-~~e~~~e~-be-&~~~~-&y~P&~~~~f-~~ 
~&~-&~&e-&~-pee~~~~~&~-be~&Pe&re-~-~he~-&~ 
pe~peftee-&re&&-&P-~-~~&~P~-de~r--&P~~~~-~P~~~-e~~~~-~ 
&ee~~~~~P~~-~he-~p~e~eeP~eee-~~-~&r+r~~+~~r--t&~ 
Me~fted&~~-~-~e~ee~e~i~-~~~~~~-&f-re~~&~-&re&e 
~e~-ifte~~-~~~&Pi~-&f~~~~~~~e~-~~Yee~~~--~~ 
e~~~~~~~~~~&-&~-~~~-~re&e~~e~-~-&~-re&e~-~ifte~ 
~Peeft~-&f-~~peftee-&pe&-&f-~ie~P~&~~&~e~~~~~&i~e~--tet 
9~i~~~y-d&~&~~e~-~~P~¥ed-f~~P&~~~e-&f-~&~~ 
eeMm~~i~~e-~~e~-e~~~PM~ftftd-by~he-S&~~P~~~-~-~-e~~~~ 
~-~he-~~&~-&peee-~~~~P&eedr--

RESPONSE: See Response to 26.4.724 above. 
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(5) (a) (b) COMMENT: The commentor suggests that the 
Department eliminate the need for weight gain comparisons and 
studies. Coal companies are not in the cattle business. We 
do not have any control over a rancher's herd, and therefore, 
would not be able to generate any useful data. In addition, 
there are many variables which would impact such a study, not 
the least would be genetics. The Department already has the 
capability to determine if reclamation has been successful. 

RESPONSE: See Response to 26.4.724 above. 

(5) (b) COMMENT: Delete (b) entirely. The justification 
is that far too many non-comparable, uncontrollable and 
unrepeatable factors would be involved. Climatic conditions, 
breed of livestock, and age of livestock are just a few of the 
factors. In practical terms, uniformity of and repeatability 
of factors would be impossible. If the vegetative productivity 
is acceptable, there is no need to go an additional step in the 
food chain. 

RESPONSE: See Response to 26.4.724 above. 

(5) (d) COMMENT: (d) Utility data must be generated in a 
manner and at a time approved the Department, as well as in 
compliance with 26.4.323 and 26.4.724. 

RESPONSE: See Response to 26.4.724 above. 

(6) COMMENT: We feel that this requirement is unreason
able and excessive. The distribution of plant communities is 
shown on the post-mine revegetation map which must be approved 
by the Department. Requiring morphological classes to have the 
same distribution as pre-mine areas is overkill. It appears 
that the Department is trying to do nothing more than to thwart 
the industry by establishing a standard that is impossible to 
attain. Change to delete: e~~~~~~~~ft-&~-~~&ft~-~~ie~~~ 
~~~he~~&~-e~&~~~-eft-~e~a¥Me&-a~a~~~~~-~~y~-~~-~~ 
&~~~yeft-~~~-m~~-~&~-~~-~-~~-~&me-&~~~&~~-e~~ft~-~~
¥~-fe~-~~-m~fte-&~-&~~&~-~-&~~~~-pe~~&~~ft 
~~&ft~-aftd-~fepeftee-&~&~-&~-~~~~~~a~-peee~-~~aftda~~r-e~ 

~~~-

RESPONSE: See Response to 26.4.724 above. 

(7) COMMENT: The Department has no authority to require 
that the performance standards be met the last two years of the 
Phase III bond period. If the operator shows that the 
standards have been met when the ten year period is up then 
bond should be released. Change to read: ~~-~~~&~ 
&~a~-m~~~~~-~~~~~Pm&ft~-~~&~&~~-~ft-~~~ft-f~t 
~~pe~~-f&~-&heYe-~~-&~-rea~~-~~-~&~~-~-~a~~-ef-~Ae-P~aee 
rrr-~~-~~~. 

Montana Administrative Register 1-l/12/89 



-110-

PESPONSF.: See Response to 26.4.724 above. 

(8) COMMENT: This rule seems superfluous. If revegeta
ted areas meet the performance standards, they will not be full 
of noxious weeds. We must already comply with the noxious weed 
laws when developing our seed mixes. Change to read: ~~ 
~~~~br~~h@d-~a~~~~~~~~~-~~-~~~~~~~-&~-~~ 
N&~~~~~~~~~~~-Ae~-f~~~-~~~~-~~~~ft-~-~~-~r~;r-ae 
-~)-.,. 

RESPONSE: see Response to 26.4.724 above. 

(9) COMMENT: community characteristics 

to 

RESPONSE: See Response to 26.4.724 above. 

26.4.728 COMPOSITION OF VEGETATION 

(1) COMMENT: This rule-should be deleted. The Depart
ment has no authority to require that fifty-one percent of the 
species present must be native. This number is arbitrary and 
has no basis scientifically or legally. The act reads: 
"species native to the area" not "native species". Most 
species at one time or another were introduced, We feel that 
"species native to the area" includes all species identified 
during baseline studies whether or not they are technically 
considered introduced, naturalized, etc. Change to delete: 
~p~p-~-~~~~-~~~~ftft-Peke&~-~~-pe~~&~-~Pe&~~~~~ 
~~-E&r~~~-ep~~P~a~--+~~-~~4ft~~~-ee~~-ef-&~-ke&~ 
f~~~~~~-~pee~~-~~~Ye-~~~-~~-e~-P~ft~~~-&ftft~Yer 
&~~~~p~Ye&-~~~Pd~~~~~-~&r+r~~&-~ft&-~&r4r~~~r-f~ 
~~~re&~-~~~~~&~~-~Pe~~~-~~-&4ft~ft&P~~y-f~~~-~~&" 
~i~~~-~pee~~-b~~-e~-~~-Pieh~~~-~ftft-e&YeP-&~~~~-~~-~~-ft~ 
bee~ dee~~~~-~~-~P~~~L~-~~~~~~~~~-~ha~-~~~-h&¥@ 
~he-~b~ri~~-~-~~P¥iYe-~~-~he-~Pe~-~~~~~-&&¥eP~-er~a~~ 
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ee~~~~~~r-p&P~~&~~&P~y-&Pe~~~~--r~~~~-~~e~~~~~~-be 
~~-e~p&~~-&~-~&~~Ye-~~~~-e~~~~~-~fte-~~~~~~--e£ 
~&~+~~~~r-~&~+~~~~r-~&~+~~~~r-&~-&~-+-~~}~ 

RESPONSE: See Response to 26.4.724 above. 

26.4.730 SEASON OF USE 

(1) COMMENT: Other methods for measuring r~vegetation 
succP.l'<R should be allowed as in t.he Federal rules. Change to 
read: The revegetated area must furnish palatable forage in 
comparable quantity and quality during the same grazing period 
as the reference area or technical standard derived from 
historic records or other approved standards. Palatability 
must be based on the literature and proven by references. 

RESPONSE: See Response to 26.4.724 above. 

26.4.733 MEASU~EMENT STANDARDS FOR TREES, SHRUBS, AND 
HALF-SHRUBS 

COMMENT: The Federal rule requires a ninety percent 
statistical confidence interval for all comparisons including 
trees, shrubs and half shrubs. In addition, the Federal rule 
states that cover, pJ!'ciduction or stocking shall be equal to the 
approved success standard when they are not less than ninety 
percent of th~ success standard. The Montana rule lacks an 
equivalent success standard for trees, shrubs, and half shrubs. 
Montana must amend its rule to be no less effective than the 
Federal rule. 

RF.SPONSE: See Response to 26.4.724 above. 

(1) COMMENT: Other methods for determining revegetation 
success should be allowed as per the Federal program. Change 
to rP.ad: The species composition and stocking of trees, 
shrubs, and half-shrubs, and half-shrubs on the revegetated 
area must be comparable-to the composition and density on the 
reference area or with other approved standards in accordance 
with 26.4,726 and ,728. 

RESPONSE: See Response to 26.4.724 above. 

(2) COMMENT: Other methods for measuring revegetation 
success should be allowed as per the Federal program. Change 
to read: Only trees and shrubs that are greater than one foot 
in height, ••• may be counted when comparing the stocking 
rates of the revegetated area with the reference areas or 
historical record standard or other approved standard. When
ever multiple stems occur . , 

RESPONSE: See Response to 26.4.724 above. 
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(3) (a) COMMENT: Other methods for determining revegeta
tion success should be allowed as per the Federal program. 
Change to read: Each operator shall provide documentation 
that: (a) density of woody plants established in the revegeta
ted area is comparable to the density of live woody plants of 
the same life forms of the approved reference areas or the 
approved historical record standard or other a7~roved 
standards, with ninety percent statistical con 1dence, unless 
stock1ng at a lesser rate that better achieves the approved 
post-mining land use is approved by the Department; 

RESPONSE: See Response to 26.4.724 above. 

(3) (b) COMMENT: Density of trees, shrubs and half-~~1rubs 
is the only meaningful measurement. Cover of trees, especial
ly, is not relevant. Change to read: ~~~~P~P-e~~ 
&~P~b&-~~-~~rP-~~P~b~~~-e~-~~e~~-~~~~e&-e~ 
~~~~~e&~P-S~-4-~~~~-~ne . 

RESPONSE: See Response to 26.4.724 above. 

(3) (c) COMMENT: This rule is unnecessary. It is 
redundant with the cited rules. Change to read: ~~-&~~ 
&~~P&~e~r-8e~&&~&r-P&P~e~-&~-e~-~~P&e~~-e&pae~e~-e~ 
~~-~~e~~~f-e~-~~e&~-&~&~e-e~-~ireme~e&~~ 
~&r~r~rrr-~&r~r~r~r-~&r+r~~+r-~&r+r~~&r-&~-~&r+r~~~ 

RESPONSE: See Response to 26.4.724 above. 

26.4.751 PROTECTION OF FISH, WILDLIFE, AND RELATED ENVI
RONMENTAL VALUES 

(1) COMMENT: This rule appears to be too broad. There 
is concern that liabilities could be incurred by forces outside 
the operator's control. 

RESPONSE: This rule revision is consistent with language 
in 82-4-227(2) (a), MCA, and 30 CFR 816.97(b) (c). 

(2) (c) COMMENT: This rule should be limited to known and 
important wildlife migration routes as in the original 
language. "Wildlife movements" is too vague. The Department 
does not have the authority to be so restrictive. Change to 
read: Fence roadways where specified by the Department to 
guide locally important wildlife to roadway underpasses. No 
new barrier ~~i~ri~ me;eme~~ may be created in known and 
important wildlife migration routes unless otherwise approved 
the Department; •.•• 

RESPONSE: The Department believes that the proposal to 
return to original language is reasonable because the language 
ha~ sufficient flexibility to allow case-by-case evaluation. 
The original language is retained. 
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26.4.761 AIR RESOURCES PROTECTION 

(1) COMMENT: Rule 26.4.761 should be amended to be 
consistent with the Office of Surface Mining Regulations at 
Section 816.95, To retain the present rule, as proposed, is 
not required by OSM and is contrary to both Federal and State 
law. The Department and Board of Land Commissioners of the 
State of Montana lack the statutory authority under the Act to 
require a plan for monitoring a fugitive dust control practices 
plan. Further, the rule, as proposed, duplicates in several 
instances the rules promulqated by the Department of Health and 
Environmental Sciences (Rule 16.8.101 - 16.8.1602) under 
authority of the Clean Air Act of Montana (MCA 75-2-101 et. 
seq.). See also comments under 26.4.311. Change to read: 
sae~~re~~~P-~~~~~~~~~-~ft&~~~y-~p~~~~~-appr&~ 
f~~~iYe~~~~~~~P&~~~~~~~-~~-~~-~~~P&~-~~~~f-~i~ 
p~~~~&~~~,~~~~~~~~-~~-ree~~~~~~~re~&~~~~r--~fte 
~~&~~~~-~~a~~-~r&Ye-~fte~~~r&~-~&~~~~-&p~r&p~ia~-~ 
~~-i~-~~&~fti~r-~rdi~-~-&~~~~a~re-~~a~-~~-&~a~-&ir 
~~a~~~y-~~~ftd~rd&r-e~~a~r~~~~~~~-&~P~~~ri~y-ift-~~-apee 
af~~-~y~ift~~r-aft&-~~-a¥a~r&~re-~~~r&r-~~ft&~yr- (lJ 
All ex~osed surface areas shall be protected and stabilized~ 
effect1vel7 control erosion and air pollution attendant to 
erosion. 2) ~~-E~~~iYe~~~~-~~~r&f~a&~pe~-~-bi-~~7 
~ft&~~~ft-&~r~a~re-PedePa~-aftd-s~~~-aiP~~ri~ 
~~~ftdard~r-e~~&~r-e~i&~~~-&iP~~a~~~Yr-~~~~f-~~~rePa
~~ftr-aftd-~yre~f~rePa~~~r~~~~-ifte~~r-a~-fteee~~a~yr-~~~ 
~~-r~~~-~~--fa~-~~P&~~-t~~r--(3) Whenever it determines 
that application of fugitive dust control measures listed in 
section (2) is inadequate, the Department may require 
additional measures and practices as necessary. (4) Air 
m&fti~Pi~~~~~ft~~~&~-~-i~~~~~~-~ftd~fti~Pi~~~~-be 
e&ft&ae~-ift-&~Pd&ftee~i~ft-~~-ai~~fti~P~~-p~&ft-~i~ 
~ftdep-~&r4r~~~-aft&-a~~P&~-by-~fte-~P&P~~~. 

RESPONSE: See response to Rule 16.4.311. 

26.4,801 ALLUVIAL VALLEY FLOORS: PRESERVATION OF ESSEN
TIAL HYDROLOGIC FUNCTIONS AND PROTECTION OF FARMING 

COMMENT: As discussed in OSMRE's December 24, 1986, 
review, Montana 26.4.801 needs to also contain a section that 
is counterpart to 1979 Federal program 822.11(c) which pertains 
to the lengthy list of characteristics that support the essen
tial functions of alluvial valley floors that were listed in 
the 1979 program 7B5.19(d) (3). This addition to 26.4.801 is 
necessary because of the January 29, 1988, appellate court 
ruling that the Secretary had abandoned the detailed specifica
tion of AVF characteristics without adequate explanation, and 
the court directed the Secretary to provide appropriate 
official guidance to operators and RAs. Montana must amend its 
rules to be no less effective than the Federal rules. In 
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addition this section should include a reference to section 
26.4.325 (3) (c). 

RESPONSE: subchapter 3 deals with application require
ments and Subchapter 8 addresses permitted activities. The 
Department has endeavored to clarify this distinction in the 
rule rewrite. For this reason it is inappropriate to discuss 
application requirements in SubchaptAr B. 

26.4.805 ALLUVIAL VALLEY FLOORS: SIGNIFICANCE DETERMIN
ATION 

(1) COMMENT: As written, ~decrease in the farm's 
expected annual income from agriCUltural activities would 
constitute a significant impact to the operation thereby 
prohibiting all mining on AVF's. Practically, there can be 
"insignificant" impact to farming and still allow for mining. 
Section 82-4-227 (3) (i) specifically states that if the land "is 
of such small acreage as to be of netligible impact on the 
farm's agricultural production", min ng may be permitted. The 
Federal rules also use the term "negligible impact" as well. 
This is a critical distinction, and we believe that the rules 
should incorporate the directive of the statute. Change to 
delete: ~~-~~~~~~&~-&f-~~-~&e~-&~-~~-p~p&~ 
&peP&~~~&-&~-~&PM~~-~&-&&~-&~~-~-Pe~&~~~-~P~&ftee~ 
~~~~~~~~-&ftd~&~P-&~-~he~P&~-&P-~&~-&~~~¥~&~-¥&~ley 
~~P-&pe&-~-~he-~&rmL&-pP&d~~~~-r-r-r-~he~~~-&ftft~&l 
~~-fpem-~p~~~~~P&~-&e~~¥~~~&-ft&PM&~ry-e&ftd~~-&~-~~ 
~&PM':" 

RESPONSE: The wording of this rule has been revised to 
clarify that the intent of the rule is not to totally preclude 
mining on any alluvial valley floor and to be consistent with 
Federal regulations. 

26.4.825 ALTERNATE RECLAMATION: ALTERNATE REVEGETATION 

(1) ( i) COMMENT: Eliminate the need to plant a grass
legume mixture. It is always required. In some fields it may 
be necessary to plant a small cereal grain. 

RESPONSE: The rule as stated indicates that a grass
legume stand must be established, only if necessary as deter
mined by the DSL. This is by no means a mandatory practice and 
will be evaluated on a case basis. Therefore, the existing 
language is retained. 

(1) (c) (i) COMMENT: It is not necessary to restrict 
texture in this manner. Aspect and slope are more important. 
If soils meet the capability class requirements, an additional 
limitation on texture is not necessary. Restricting texture to 
loamy may be prohibitive. The commentors suggest that this 
section be eliminated. Delete: ~&m~-~~~Pe-&&~~ifteft-~ 
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e~-Y.&.-Se~~~~~PY&e~~-&e~~-~~-e~-Se~~-S~P¥ey~&ft~&~; 
G~~eeP-+-&~-~y~~~Yr-~~&~-.-•-. . 

RESPONSE: Soil texture is an important soil property in 
determining soil tilth, infiltration, permeability, watP.r hold
ing capacity, and erosivitv. Specifically, loamy textured 
soils (ranging from coarse sandy learns to silty clay learns) are 
the most viable soils in relation to crop production and are 
recommended by the SCS for agricultural uses. Thus, it is 
obvious that the range of loamy textured materials is very wide 
with the limits being the extremes at both ends of the 
spectrum. In addition, 26.4.825(1) (b) (iiJ would allow soils or 
materials other than class IV cropland soils to be used. There
fore, the DSL will retBin the soil texture criterion in order 
to better define soils which may be used for row crop and 
cereal grain crop production. 

(1) (e) COMMENT: Slope,; such as those in capability unit 
IVe-4 (Soil Survey of Richland County, MT) which range up to 
fifteen percent a~e suited to cropping according to the Soil 
Conservation Service. Change to read: Slope ~radients must 
not exceed ~~~e-fifteen percent; ..•• 

RESPONSE: The Department disagrees with this suggestion, 
because allowing highly disturbed lands proposed to be 
reclaimed to cropland to have slopes reaching the upper limit 
for Class 4 lands (i.e., fifteen percent) is not deemed prudent 
reclamation practice. A margin of safety for stability appears 
warranted. Thus, in accordance with other soil reconstruction 
standards in (1) of this rule, the Department has chosen the 
upper limit for slopes of Class 3 land (i.e., eiqht percent) 
for this purpose. 

(4) (c) COMMENT: See comments in .723 to .732. 

RESPONSE: See responses to applicable comments on .723 to 
.732. 

(5) COMMENT: Subsection (51 (b) of this rule does not 
exist. 

RESPONSE: This is true. The proper citation is (4) (c). 

(6) COMMENT: The reclamation plan already allows for 
wildlife habitat needs. Whether or not the operator wants to 
also include additional habitat along with croplands should be 
at the discretion of the operator. The Department of State 
Land's original language was more appropriate. Change to read: 
Where cropland, special use pasture, or hayland is proposed to 
be the alternate post-mining land use on lands diverted from 
fish and wildlife pre-mining land use 1 e~-~~feW~~-~e 
~~re&~ (al where ~¥er appropr1ate for wildlife and crop 
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management practices, the fields ~ b~ interspersed with 
trees, hedges, or fence rows • • • (b) 

RESPONSE: The suggested insP-rtion "on lands diverted 
" cannot be made, because such a change in land use is not 

allowed by 82-4-233, MCA, and would be in conflict with Rule 
26.4.825 (4) (a). 

R~garding the comment on (a), the Department will insert a 
reference to Rules 26.4.312 and .751 to indicate that this 
requirement is to be considered as part of the reclamation Plan 
for wildlife. Also, the Department agrees that "where" should 
replace "whenever". 

26.4.912 BUFFER ZONE 

( 3) COMMENT: 
these structures. 
by 26.4.912(4). 

It seems unlawful to prohibit mining undP-r 
Also, these potential problems are covered 

RESPONSE: The Federal language in 30 CFR 817.121 is simi
lar to the Montana rule. Also, the Department can allow mining 
under these structures if the operator demonstrates that subsi
dence would not cause material damage. Therefore, there is no 
change made to this rule, 

26.4.1103 BONDING: PERIOD OF RESPONSIBILITY FOR ALTERNATE 
REVEGETATION 

COMMENT: The proposed State regulation is not as 
effective as the Federal counterpart regulations. The State's 
period of bond liability is limited to a period which "begins 
after the last seeding, planting, fertilizing, irrigating, or 
other activity related to final reclamation". Whereas the 
Federal counterpart regulations require bond liability for the 
duration of the mining and reclamation operation, and for a 
period which is coincident with the extended responsibility for 
successful revegetation. Montana must amend its rules to be no 
less effective than the Federal rule. 

RESPONSE: OSMRE has misread Rules 26,4,1103 and 725. The 
phrase, "period of bond liability," is not used in either rule, 
ThesP rules use the term, "period of responsibility," for 
reestablishing vegetation, Please refer to 26.4.407(5) and 
other rules as well as the Act regarding the requirements for 
obtaining and maintaining bonds. No change is necessary. 

26.4.1116 BONDING: CRITERIA AND SCHEDULE FOR RELP.ASE OF 

(7) (b) (v) COMMENT We believe that this section more 
properly belongs in Phase IV bond release. It would be very 
difficult to know so early in the "game" whether hydrologic 
functions have been reestablished. Change to read: ~~ 
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~&~&&~~s~~~~~~&&e~~~&~-~~~~ie-~~fte~ie~&-&~ 
~~ie~~~~~&~-~~~~~y~~y~~-&~~~Y~&~-Y&~~y-~~~~-~&~-~" 
&e~~eYed~-&~-~-~-T 

RESPONSE: The Department will move this requirement to 
Phase IV. 

(7) (b) (vi) COMMENT: We believe that this section more 
properly belongs in Phase III bond release. It appears to be 
related to a vegetation parameter rather than a soils charac
teristic. Delete: W~~~-~&~~-~~p~-~&~~&~~r-~~~~ie" 
~&&-~~-~~~~~-~-~fte-~~~-~~~-&y-~&.~.&~~ 

RESPONSE: While the Department agrees that this is a 
vegetation related parameter, the State Act as well as SMCRA 
and the Federal rules indicate that this requirement must be 
met at Phase II. This requirement for prime farmland appears 
in 82-4-232 (6) (c) (ii), MCA, which is equivalent to Phase II in 
the new proposed rules. This paragraph (ii) in the act allows 
for release of additional bond when revegetation has been 
established in accordance with the approved plan, which means 
when the area has been seeded and/or planted and some evidence 
of establishment is apparent. The actual evaluation of 
revegetation relative to the standards of success under the 
responsibility period is to be done under paragraph (iii); this 
appears to be further supported by the language in (ii) that 
sufficient bond be retained, after release under (ii), that 
would be necessary for a third partv to cover the cost of 
reestablishing vegetation. This latter portion of the bond is 
retained until the criteria in (iii) are met. The exception to 
all of this is prime farmland productivity which must be met in 
(ii) as stated. 

(7) (c) (iv) COMMENT: Then' is no way the operator can 
guarantee future management of impoundments after final bond 
release and the lands are sold or turned back to the orginal 
landowner. Furthermore, the Department has no authority for 
such a request. Change to read: The provisions of a plan 
approved by the Department for the sound ~~~~P@ management 
until final bond release is granted of any permanent impound
ment by the perm1ttee or landowner have been implemented to the 
satisfaction of the Department. 

RESPONSE: The language proposed by the Department rtppears 
to be a reasonable interpretation of similar language in 82-4-
232 (6) (c) (ii), MCA. No changes are made. 

(7) (d) (i) COMMENT: The criterion to have all lands with
in a drainage basin reclaimed in accordanr.e with Phases I-III, 
is not well conceived. If an operation borders a major drain
age, there will be no final bond release on any of the permit 
until the operation is abandoned. There is no reason to dPny 
Phase IV bond release on an entire drainage basin if there are 
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parcels of land within it that are not reclaimed. This is a 
particularly troublesome requirement for operators that are 
mining on privatP. surface where the landowners would like the 
return of their land as promptly as possible. Mining from 
outcrop inward will cause the bottom of the drainage to be 
reclaimed first. The highwall area (top of drainage) may not 
be reclaimed for many years, due to market demand and the 
mining plan. It is possible that the great majority of the 
drainage basin could be ready for bond release, but because the 
upper reaches of the basin are not yet ready, the whole area 
would have to wait. System would be in place to ensure that 
sediment does not reach previously vegetated areas. 

RESPONSE: While the Department appreciates your concern 
regarding this requirement, the Department has concluded that 
this requirement is still important to allow an examination of 
how well an entire basin functions following reclamation, 
primarily, from the stand point of surface water hydrology. It 
is important to be able to observe this after all portions of 
the main channel in a basin are completely reconnected. Since 
problems of erosion or stability arising in the main channel(s) 
may affect tributary channels and hill slopes, this concept 
should include the whole basin. 

(7) (d) (ii) COMMENT: Restoring fish and wildlife habitats 
is an important objective of reclamation. If suitable habitat 
is restored in the post-mining landscape, it is reasonable to 
assume that fish and wildlife will use it. Many variables 
affect wildlife habitat use and movements, and we cannot 
control what wildlife will do. The focus of this bond release 
criteria should be on the restoration of habitat rather than on 
the fish and wildlife per se. Change to read: Fish and 
wildlife ~ftd-~~~r habitats and related environmental values 
have been restored • . • . 

RESPONSE: The Department agrees with the comment and has 
made the change as proposed. 

(7) (d) (iii) COMMENT: The operator is responsible to 
minimize impacts to the prevailing hydrologic balance applies 
to off site areas only. Change to read: With respect to the 
hydrologic balance, disturbance has been minimized and material 
damage off site has been vented in accordance with the Act, the 
rule, and the approved permit. 

RESPONSE: This language is a paraphrasing of B2-4-23l(k) 
and cannot be altered. 

26.4.1129 ANNUAL REPORT 

(2) (g) COMMENT: A map of this type would contain so much 
information that it would be illegible, especially at a scale 
small enough for field use. All necessary information is 
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already submitted to the Department. Change to read: Aft 
~~&~e~~~~p-~-~-~-~pp~~~&~-~P-~~~-~~T 

RESPONSE: The Department has made a change in response to 
your comment to clarify its intentions. It is the operator's 
responsibility to consult with the Department to determine what 
features are necessary for depiction upon the inspection map. 

26.4.1202 METHOD OF INSPECTIONS 

(2) (a) (b) COMMENT: We agree that a procedure for signoff 
on contours prior to topsoiling is desirable, however, this 
should be a departmental procedure during inspections rather 
than a regulation. We understand the intent of this rule, but 
if the operator wished to take the risk in topsoilinq without 
prior contour approval, that should be their decision becauRe 
it is their bond. We believe strongly that thirty days for 
inspection is entirely too long, and we are very disturbed that 
there is not time limit on when the Department must make a 
decision. Past experience has shown that within the Department 
heavy workloads, vacation schedules or other outside work 
assignments many times affect the ability of the Department to 
render a timely decision. 

In multiple pit operations strippina and lay down deci
sions are made according to customer demands. The sequencing 
of mining and reclamation procedures is dependant on the market 
and the fluctuations can be extreme causing the operation to 
move at a very slow pace or very fast. If operation are moving 
at a fast pace the operator may not have the time to wait 
thirty days for the Department to inspect and an indefinite 
time for the Department to make a decision. If this were to 
occur the operator's only options are to stockpile topsoil or 
to risk a NOV for not getting prior approval of the contours. 
With this rule the operator will get a NOV even if the contours 
are exactlv according to the post-mine contour map if prior 
approval was not obtained. We do not believe that this is the 
Department's intent in writing this rule. However, by making 
this a rule rather than a Departmental procedure, the Depart
ment is putting the monkey on our back rather than taking the 
responsibility of enforcing the Act. 

The industry is willing to work with the Department in 
developing a workable system for contour approval, but we are 
strongly opposed to a rule addressing this issue. The commen
tors suggest elimination of both sections. 

RESPONSE: The Department agrees to delete all of section 
(2). We shall attempt to develop a workable policy t.hat will 
be conducive to systematic review of post-mining contours. 
After some experience with this policy, new rule making in this 
area may be reconsidered. 
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~6.4.1206 NOTICES, ORDERS OF ABATEMENT AND CESSATION 
ORDERS: ISSUANCE AND SERVICE 

(3) COMMENT: It is not always necessary to make a field 
inspection to terminate an abatement order. There are instan
ces where a NOV was issued for a paperwork violation. In this 
case abatements and terminations can be handled through the 
mail rather than onsite. Change to read: Whenever an abate
ment order has been complied with, the Department ~ ~~~~i 
inspect the abatement, and, if the abatement is sat1sfactorily 
completed, ~ ~~~~i terminate the order of abatement. The 
termination ~ m~~~ be issued onsite at the time of the 
inspection. 

RESPONSE: The Department agrees with the intent of this 
comment, but will revise it differently than suggested. 

Whenever an abatement order has been complied with, the 
Department shall inspect or review the abatement, as appropri
ate, and, if the abatement is satisfactorily completed, shall 
terminate the order at the time of the inspection, if an in
spection is necessary to determine compliance with the abate
ment order. 

(6) COMMENT: Montana has included a rule requiring 
review of each notice of violation and statement of proposed 
penalty for a pattern of violations. The comparable Federal 
rule includes cessation orders. Montana must clarify that this 
rule applies to imminent harm cessation orders to be no less 
effective than the Federal rule. 

RESPONSE: The language of the Federal rule (30 C.F.R. 
843.ll(d) has been added to 26,4.1213. Proposed 26.4.1206(6) 
has been deleted. 

26.4,1212 POINT SYSTEM FOR CIVIL PENALTIES AND WAIVERS 

COMMENT: Section needs to be rewritten so that maximum 
points are not assigned each time a violation has deemed to 
have occurred. The Department has interpreted this rule to 
mean that maximum points are assigned each time a violation is 
issued. A sliding scale is provided, but no where in the rules 
does it say the maximum must be assigned. Each violation 
should be looked at on a case-by-case basis. 

RESPONSE: Subsection (1) of the rule provides for assign
ment of points on a sliding scale. The Department assigns 
points within (a) through (d) based on the factors indicated in 
those paragraphs with violation of less than maximum severity 
within a particular category receiving fewer points. 

(4) COMMENT: The Federal rule requires the return of 
escrow money within thirty days if the administrative or judi
cial review reduces or eliminates the proposed penalty. The 
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State rule lacks a counterpart. Montana must amend its rule to 
be no less effective than the Federal rule. 

RESPONSE: A requirement for paymeryt within 30 days has 
been added. 

26.4.1250 RESTRICTIONS ON EMPLOYEE FINANCIAL INTERESTS: 
CONTENTS OF STATRMENT 

(1) COMMENT: The CFR specifically states that the 
"report shall be on OSM Form 705-1 as provided by the office." 
The proposed change allows for "the form currently in use by 
the Federal coal regulatory authority, if that form meets the 
requirements of this rule." The State's change allows for 
updates in OSMRE's forms directives system and adds a qualifier 
-- "if that form meets the requirements of this rule." It is 
uncertain who determines if the form meets the requirements of 
this rule, i.e., can the SRA determine the adequacy of OSMRE's 
form? Because this form is used to report information to 
OSMRE, there should be no reason for the State to review it. 
To be no less effective than the Federal rule Montana should 
eliminate this statement. 

RESPONSE: The proposed amendment has been deleted and the 
original language, which requires reporting on OSM Form 705-1 
has been reinserted. 

RULE XIII MODIFICATION OF EXISTING PERMITS: ISSUANCE OF 
REVISIONS AND PERMITS 

(41 (c) COMMENT: The operator should have a choice as to 
which standards to apply to revegetated areas. For instance if 
under the new rules the operator develops a technical standard 
for measuring revegetation success, he will not be able to 
apply it to revegetated areas completed prior to enactment of 
the new rules, he will still have to use the reference area 
method. One reason for revising the revegetation performance 
standards is that there are many technical problems with the 
formulas used, etc. to which the Department agrees. "Grandfa
thering" in this instance is counterproductive. 

RESPONSE: The proposed amendments in Sub-Chapter 7 
regarding seeding and planting that give rise to the comment 
have been deleted. The suggested amendment to (4) (c) has 
therefore not been made. 

(5) COMMENT: Permit applications or amendments currently 
pending should not be delayed for compliance to the new rules. 
This would be an unfair burden on the applicant. Approvals to 
currently pending permit applications and amendments should be 
made with the time frame for cross-referencing etc., specified 
in this rule as applicable. Change to read: Each new permit 
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and each amendment to an existing permit applied for ~~~~ 
after [the day before 

RESPONSE: The Department agrees with this comment, but 
will also retain the word "issued." 

4, The authority of the Board and Department to repeal 
the following rules and the sections implemented are as 
follows: 

Rule AUTH IMP 
26.4.307 82-4-204, 205, MCA 82-4-222, MCA 
26.4.309 82-4-204, 205, MCA 82-4-222, MCA 
26.4.506 82-4-204, MCA 82-4-231, MCA 
26.4.508 82-4-204, MCA 82-4-231, MCA 
26.4.509 82-4-204, 205, MCA 82-4-231, MCA 
26.4.511 82-4-204, MCA 82-4-231, 232, MCA 
26.4.512 82-4-204, MCA 82-4-231, 232, MCA 
26.4.513 82-4-204, MCA 82-4-232, 234, MCA 
26,4.712 82-4-204, MCA 82-4-232, 235, MCA 
26.4,715 82-4-204, MCA 82-4-233, 235, MCA 
26.4.722 82-4-204, MCA 82-4-233, 235, MCA 
26,4.803 82-4-204, MCA 82-4-227, 231, MCA 
26.4.807 82-4-204, MCA 82-4-227, 231, MCA 
26.4.812 82-4-204, MCA 82-4-227, 232, MCA 
26.4.813 82-4-204, MCA 82-4-227, 232, MCA 
26,4.814 82-4-204, MCA 82-4-227, 232, MCA 
26.4.816 82-4-204, 205, MCA 82-4-227, 231, MCA 
26.4.822 82-4-204, 205, MCA 82-4-233, MCA 
26.4.1015 82-4-204, 205, MCA 82-4-226, MCA 

The authority of the Board and Department to adopt the 
amendments and new rules is based on 82-4-204 and 205, MCA; 
Section 4, Chapter 70, Laws of 1987; Section 2, Chapter 288, 
Laws of 1985; and Section 2, Chapter 289, Laws of 1985, The 
amendments and new rules implement Title 82, Chapter 4, Part 2, 
MCA. 

Certified to the Secretary of State December 30, 1988. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 
46.11.131 pertaining to 
the Food Stamp Employment 
Program 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 46,11.131 PERTAINING 
TO THE FOOD STAMP 
EMPLOYMENT PROGRAM 

1. On November 23, 1988, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rule 46.11.131 pertaining to the Food Stamp 
Employment Program at page 2477 of the 1988 Montana Adminis
trative Register, issue number 22. 

2. The Department has amended the following rule as 
proposed with the following changes: 

46.11.131 FOOD STAMP EMPLOYMENT AND TRAINING PROGRAM 
Subsections (1) through (1) (b) (iv) remain as proposed. 

AUTH: Sec. 53-2-201 MCA; AUTH Extension, Sec. 113, Ch. 
609, L. 1987, Eff, 10/1/87. 

IMP: Sec. 53-2-306 MCA 

4. The Department has thoroughly considered all commen
tary received: 

COMMENT: A legislative council staff person noted an authori
ty extension was improperly omitted from the authorities 
citation. 

RESPONSE: The department has inserted the relevant. authority 
extension. 

Certified to the Secretary of ""~c.::ry~-.1..::._ __ , 1989. 
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VOLut1E NO . 4 2 

AGRICULTURE - Grazing districts; 
GRAZING DISTRICTS - Membership; 

OPINION NO. 127 

NATURAL RESOURCES AND CONSERVATION, DEPARTMENT OF 
Grazing districts; 
SOIL AND WATER CONSERVATION - Grazing districts; 
MONTANA CODE ANNOTATED - Sections 76-16-103, 76-16-201 
to 76-16-204, 76-16-207 to 76-16-209, 76-16-302, 
76-16-304, 76-16-320, 76-16-322, 76-16-323, 76-16-411. 

HELD: 1. A member of a grazing district is no longer 
eligible and must withdraw from membership in 
the district if he ceases to be engaged in the 
livestock business or no longer owns or leases 
forage-producing land. The rights and 
interest involved should be determined by the 
directors of the state district with the 
approval of the D~partment of Natural 
Resources and Conservation. 

2. A member of a grazing district may withdraw 
from membership in the district if the 
district's articles of incorporation or by
laws provide conditions and procedur~s for 
voluntary withdrawal. 

3. If a member of a dl strict continues to be 
engaged in the livestock business and owns or 
leases forage-producing land, and the 
district's articles of incorporation and by
laws do not provide for voluntary withdrawal, 
a member may not unilaterally withdraw from 
the district. 

Larry Fasbender, Director 
Department of Natural Resources 

and Conservation 
1520 East Sixth Avenue 
Helena MT 59620 

Dear Mr. Fasbender: 

13 December 1988 

You have requested my opinion regarding the following 
qu<'stions: 

1. Mav an individual withdraw from a grazing 
district? 
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If an individual mav withdraw, what is 
the proper procedure for doing so? 

3. If a permittee member may withdraw, would 
that be considered a loss of preference 
entitling the ex-member to his 
proportionate share of excess reserves 
and assets of th" district pursuant to 
section 76-16-414(2), MCA? 

4. If a permittee member may withdraw, do 
the leases of private and public land 
revert to the district that has handled 
the lenses and in whose name they are 
held, or would thev revert to the 
individual who owns the dependent 
property? 

Grazing districts are governed by 
Act (Act), Tit. 76, ch. 16, 
Establishment of the districts 
sections 76-16-201 to 208, MCA. 

the Grass Conservation 
pts. 1 to 4, MCA. 
is provided for in 

Thr"e or more p"r$Q)1S, !!lay propose creation of a state 
district by submitt'ing a written statomcmt and plat 
showing the proposed boundaries of the district to the 
Department of Natural Resources and Conservation 
(Department). § 76-16-201 (1), MCA. Those per,.ons 
making th<> proposal must own or control commensurate 
property, i.e., property which is not "range" as defined 
in the Act, and they must be livestock operators within 
the area proposed to be created into a distrir.t. 
§§ 76-16-103(4), 76-16-201(1), MCA. After receiving the 
statement and plat and any addi tiona 1 information, the 
Department conducts a hearing concerning creation of the 
grazing district. §§ 76-16-201(3), 76-lfi-202, MCA. The 
record of the hearing and a report prepared by the 
Department are then submitted to the Board of Natural 
Resources and Conservation (Board). § 76-16-202(2), 
MCA. If those who own or control over 50 percent of the 
lands to be included in the district approve formation 
of the district, the Board may issue a certificate e>f 
approval. § 76-16-203, MCA. 

Upon issuance of that certificate, three or more 
qualified persons may prepare and file articles of 
incorporation, along with the certificate of approval, 
with the office of the Secretary of State. 
§ 76-16-204(1), MCA. The articles of incorporation must 
include, among other things, the membership fee to be 
charged for each ~ember, and the names and residences of 
the persons who subscribe, together with a statement 
that each owns or controln commensurate propertv and is 
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a livestock operator within the proposed district. 
§ 76-16-204(2) (c), (e), MCA. 

When organized, a diRtrict must file with the county 
clerk and recorder of each countv in which its lands lie 
a map or plat of the external boundaries of the district 
and a copy of its articles of incorporation. 
§ 76-16-207, MCA. Within 60 days after its 
incorporation, the district must adopt by-l<~ws approved 
by the Department. § 76-16-208, MCA. 

The articles of incorporation, by-laws, and boundaries 
of a grazing district may be amended. §§ 76-16-206(1), 
76-16-208, 76-16-209, MCA. 

Nothing in the statutes requires all eligible persons to 
join when a gra;dng district is established. In fact, 
the statutes recognize that nonmembers may own or 
control land within the external boundaries of the 
district. See §§ 76-16-320, 76-16-322, 76-16-323, 
76-16-411, MCA~See also McKee v. Clark, 115 Mont. 438, 
144 P.2d 1000 TI94_4_)--(plaintiff--owTied land within 
external boundaries of state grazing district but was 
neither a member nor a permittee of district). 

However, pursuant to section 76-16-108(2), MCA, "any 
person who chooses to become a member of any state 
district is bound by all the provisions of [chapter 16] 
and is limited to the statutory remedies therein 
contained." (Emphasis added.) The statutes, by-laws 
and articles of incorporation, and the i1pp1ication to be 
a member constitute a contract between the member and 
the corporation. Appeal of Two Crow ~· 159 Mont. 
16, 23, 494 P.2d 915, 919 (1972). LikewJ.se, the right 
of a member to withdraw frnm an agricultural cooperative 
is generally regulated by statutory or charter 
provisions, the by-laws of the cooperative, and the 
contracts with members. 3 C.J.S. Agriculture § 154 at 
720 (1973). Thus, a member may withdraw only in 
circumstances contemplatPd by the statutes, the articles 
of incorporation, or the by-laws of the grazing 
district. 

Membership in a state grazing district is statutorily 
limited to persons, nr agents of persons, who meet two 
conditions: (1) they are engaged in the livestock 
business, and (2) they own or lease forage-producing 
lands within or near the district. § 76-16-302, MCA. 
Conversely, if a pPrson ceases to be engaged in the 
livestock business or no longer owns or leases forage
producing land, he is no longer eligible to be a member. 
The rules of statutory construction dictate that 
legislation be read as a whole to ascertain legislative 
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intent. State v. Magnuson, 210 Mont. 401, 408, 682 P.2d 
1365, 1369 (1984). Pursuant to section 76-16-304, MCA, 
when a member disposes of a part of the lands or leases 
owned by him so that another person becomes the owner of 
the lands or leases and acquires the right to 
membership, then the rights and interests involved are 
determined by the directors of the state district with 
the approval of the Department. It follows that the 
same type of determination of the rights and interests 
involved should be made by the "directors and the 
Department if a member becomes ineligible for membership 
by ceasing business or transferring his land or leases. 
I conclude that an individual must withdraw from a 
grazing district if he is no longer eligible for 
membership. The directors of the district should then 
determine the rights and interests involved with the 
Department's approval. 

As I noted above, a member may generally withdraw from a 
grazing district in circumstances contemplated by the 
statutes, the articles of incorporation, or the by-laws. 
The Act gives the districts broad authority to adopt and 
amend their articles of incorporation and by-laws with 
the Department's approval. I conclude that a withdrawal 
procedure may be provided for in the articles of 
incorporation or the by-laws of the district. 

Therefore, it is my opinion that a member may withdraw 
from a grazing district. if the articles of incorporation 
or by-laws or amendments thereto allow such a 
withdrawal. Absent a circumstance where a member 
becomes ineligible for membership, or the articles of 
incorporation or by-laws provide for withdrawal, a 
member may not unilaterally withdraw from a district. 

It is inappropriate for me to answer your remaining 
questions concerning the specific procedure and 
ramifications of a member's withdrawal because they 
would depend on the circumstances of the withdrawal, the 
provisions of the articles of incorporation and the by
laws, the terms of the leases at issue, and the 
discretion exercised by the Department. 

THEREFORE, IT IS MY OPINION: 

1. A member of a grazing district is no longer 
eligible and must withdraw from membership in 
the district if he ceases to be engaged in the 
livestock business or no longer owns or leases 
forage-prooucing land. The rights and 
interest involved should be determined by the 
directors of the state district with the 
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approval of the Department 
Resources and Conservation. 

of Natural 

2. A mP-mber of a grazing district may withdraw 
from membership in the district if the 
district's articles of incorporation or bv
laws provide conditions and procedures for 
voluntary withdrawal. 

3. If a member of a district continuP.s to be 
engaged in thP. livestock business and owns or 
leases forage-producing land, and the 
district's articles of incorporation and by
laws do not provide for voluntary withdrawal, 
a member may not unilaterally withdraw from 
the district. 
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VOLUME NO. 42 OPINION NO. 128 

ADMINISTRATIVE LAW AND PROCEDURE Whether rule 
specifying necessary experience for outfitter's license 
conflicts with statutory minimum age requirement; 
FISH AND WILDLIFE - Licensing of outfitters; 
LICENSES, PROFESSIONAL AND OCCUPATIONAL - Licensing of 
outfitters; 
ADMINISTRATIVE RULES OF MONTANA Sections 8.39.409 
(superseded) , 8.39.502; 

MONTANA CODE ANNOTATED - Sections 2-4-305 (6)' 2-15-1883, 
37-47-101 to 37-47-404, 37-47-201, 37-47-302, 37-47-303, 
37-47-305; 
MONTANA LAWS OF 1903 - Chapter 11, section 10; 
MONTANA LAWS OF 1941 - Chapter 103; 
MONTANA LAWS OF 1949 - Chapter 173; 
MONTANA LAWS OF 1951 - Chapter 184; 
MONTANA LAWS OF 1955 - Chapter 223, section 1; 
MONTANA LAWS OF 1971 - Chapter 221; 
MONTANA LAWS OF 1975 - Chapter 541, section 3; 
MONTANA LAWS OF 1987 - Chapter 528. 

HELD: Section 8.39.502(l)(a), ARM, which requires 
certain experience as a condition to outfitter 
licensure and which may not be satisfied by an 
applicant based on experience in Montana prior 
to his 18th birthday, is not inconsistent with 
section 37-47-302(1), MCA, which conditions 
licensure on an applicant's being at least 18 
years of age. 

Ron Curtiss, Chairman 
Board of Outfitters 
Department of Commerce 
1424 Ninth Avenue 
Helena MT 59620-0407 

Dear Mr. Curtiss: 

29 December 1988 

You have requested my opinion concerning the following 
question: 

May the Montana Board of Outfitters require, 
as a condition of licensure as an outfitter, 
that an applicant have three seasons of 
experience in Montana or bordering states as a 
licensed outfitter or licensed professional 
guide working for a licensed outfitter if such 
requirement makes it impossible for the 
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applicant to have satisfied the experience 
requirement prior to his 18th birthday? 

I conclude that the Board of Outfitters dues have 
authority to issue reasonable rules requiring specified 
experience as a condition to licensure as an outfitter 
and that section 8.39.502(l)(a), ARM, is not 
inconsistent with section 37-47-302(1), MCA, merely 
because its requirements cannot be satisfied by all 
applicants prior to their 18th birthdays. It is 
inappropriate to resolve the other question raised in 
your letter, concerning whether the experience 
requirement in section 8.39.502(l)(a), ARM, is 
reasonable. 

The Legislature first required licensure of individuals 
in the "guiding" business under 1903 Montana Laws, 
chapter 11, section 10. The 1903 statute permitted such 
licensure upon submission of an affidavit by "(a]ny 
competent person, who is a bona fide citizen of the 
State of Montana stating that the applicant is of 
good moral character and responsible, and signed by 
three tax payers of the county in which the applicant 
ll.ves" and payment of a $10 annual fee. Aside from the 
addition of a reciprocity provision in 1941 Montana 
Laws, chapter 103, the 1903 statute's substantive 
requirements remained unchanged until 1949 Montana Laws, 
chapter 173. 

The 1949 law established separate licensure requirements 
for "outfitters" and "guides." The word "outfitter" was 
defined as "any person or persons who shall engage in 
the business of outfitting for hunting or fishing 
parties, as the term is commonly understood, or any 
person, persons, or agent of a domestic corporation who 
is operating in this state from a temporary or permanent 
camp, private or public lodge, private or incorporated 
home, who shall for pay provide any saddle or pack 
animal or animals, vehicles, boats, or other conveyance 
for any person or persons to hunt, trap, capture, take 
or kill any of the game animals or to catch any of the 
game fish of the State of Montana." 1949 Mont. Laws, 
ch. 173, § 4. Section 1 of this statute not only 
specified the rl"!quisite elements of the application for 
an outfitter's license but also vested in the state fish 
and game warden discretion to determine whether the 
applicant possessed "the necessary ability, experience 
and equipment" for the protection and convenience of his 
guests. The Legislature consolidated the outfitter and 
guide licensure requirements in 1951 Montana Laws, 
chapt~r 184, leaving unaltered the state warden's 
authority to make the ability, experience, and equipment 
determination. In 1955 the warden's licensure 
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responsibility was assumed by the director of the 
Montana Fish and Game Department who, in turn, was 
required to make the outfitter ability, experience, and 
equipment determination with reference "to such 
standards that have been adopted by the [Montana Fish 
and Gamel commission." 1955 Mont. Laws, ch. 223, § 1. 

The Legisldture substantially revised the regulation of 
outfitters in 1971 Montana Laws, chapter 221. Most 
importantly, the 1971 statute created an advisory 
council, known as the Montana Outfitter's Council, and 
transferred the Fish and Game Commission's rulemaking 
powers to the director of the Fish and Game Department. 
Section 5(2) of this statute further required the 
director, after considering the Council's 
recommendations, to issue "[o]utfitter standards" and 
"[r]egulations prescribing all requisite qualifications 
for license, including training, experience, knowledge 
of rules and regulations of governmental bodies 
pertaining to outfitting and condition and type of gear 
and equipment." Section 8(2) (c) also imposed, for the 
first time, a requirement that license applicants "[b]e 
at least twenty-one (21) years of age." The age 
re~uirement was reduc~ft to 18 years in 1975 Montana 
Laws, chapter 541, section 3. 

The basic structure of outfitter regulation contained in 
the 1971 act remained in effect until adoption of 1987 
Montana Laws, chapter 528 (codified in SS 37-47-101 to 
404, MCA). The 1987 statute made- two significant 
changes in such regulation. First, it created the Board 
of Outfitters which assumed the Department of Fish, 
Wildlife, and Parks' responsibility with respect to 
licensing and promulgation of rules 

to administer and enforce this chapter, 
including but not limited to rules prescribing 
all requisite qualifications for licensure. 
These qualifications must include training, 
experience, knowledge of rules of governmental 
bodies pertaining to outfitting, and condition 
and type of gear and equipment[.) 

§ 37-47-201 (5) (b), MCA (temporary). second, the Board 
is scheduled to terminate as of July 1, 1991, and be 
replaced by an advisory entity known as the Outfitters' 
Council, with the former's current licensing 
responsibilities transferred to the Department of 
Commerce. SS 2-15-1883, 37-47-201, MCA (effective 
July lL 1991). In discharging its responsibilities, the 
Department of Commerce is directed, inter alia, to 
"consult with the outfitters' council to develop policy 
concerning the administration of outfitting" 
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IS 37-47-201(4), MCA (effective July lL 1991)), but, 
unlike the Board, is given no rulemaking power. 

The description of statutory changes with respect to 
outfitter licensure is important because it shows not 
only increasingly more complex regulation but also, 
since 1955, a shift from specifying statutorily all 
licensure requirements to a process which relies heavily 
on administratively imposed standards. Promulgation of 
those standards has been the responsibility of the Fish 
and Game Commission, the Department of Fish, Wildlife, 
and Parks and, under the 1987 act, the Board of 
Outfitters. The 1971 act, moreover, mandated adoption 
of rules specifying experience requirements. The rules 
in effect immediately prior to implementation of the 
Board's regulations at is.sue here were contained in 
section 8.39.409, ARM, and stated: 

11 I A general outfitter is required to meet 
the following experience standards: 

(a) a minimum of 5 years' hunting, fishing, 
packing and camping, handling livestock and 
equipment experience or previous experience as 
a professional guide with a general outfitter 
or previous experience as a licensed special 
class I and II outfitter; and the director, 
when deemed necessary, may require a practical 
field examination to determine the applicant's 
ability to use all equipment required to 
provide service. 

( 2 I A special outfitter is required to meet 
the following experience standards: 

(a) a minimum of 5 years' hunting[,] fishing, 
floating and boating or previous experience as 
a professional guide with a general outfitter 
or as a professional guide for a special 
outfitter in category of license requested. 

The Board's rules differ somewhat from the Department's 
in various respects and, as to experience, require an 
applicant to "have three seasons of experience in 
Montana or bordering states as a licensed outfitter or a 
licensed professional guide working for a licensed 
outfitter" and permits "one season of experience [to] be 
waived by the board for an applicant who has completed 
training at an outfitter or guide school licensed by a 
state and approved by the board." S 8.39.502(1) (a) and 
( 3) (b) , AID-I. 
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The longstanding nature of administratively imposed 
conditions of outfitter licensure and the express 
legislative direction in section 37-47-201 (5) (b), MCA 
(temporar_y), mandating the Board to adopt rules 
governing experience qualifications negative any 
contention that section 37-47-302, MCA, which sets forth 
certain qualifications required to apply for or possess 
an outfitter's license, is intended to identify the only 
qudlifications, aside from satisfactory completion of 
the examination provided under section 37-47-305, MCA, 
upon which licensure may be conditioned; i.e., the 
statutorily established qualifications are not to be 
exclusive. Cf. McPhail v. Montana Board of 
Psychologists, 196 Mont. 514, 640 P.2d 9~1982) 
(f1ncting statutory requirements to be exclusive and 
invalidating rule which conditioned licensure upon 
satisfying additional requirement); Bell v. Department 
of Licensing, 182 Mont. 21, 594 P.2d 33T (1979) (same). 
It has nonetheless been suggested that section 
8.39.502(1) (a), ARM, is inconsistent with section 
3 7-4 7-302 (1) , MCA, which states in part that an 
applicant for outfitter licensure must be at least 18 
years of age, because it is impossi~le for an applicant 
to have satisfied by age 18 the experience requirements 
through work in this state. See also § 37-47-303 (1) (a), 
MCA (requiring applicants --ror--]professional guide 
licensure to be at least 18 years of age). The issue is 
therefore whether section 37-47-302(1), MCA, requires 
the Board to adopt experience standards which, at least 
theoretically, can be satisfied by an 18-year-old. 

Nothing in section 37-47-302(1), MCA, evinces an attempt 
to so limit the Board's standard-setting authority. 
Literally read, it merely specifies one of several 
minimum conditions to licensure and does not prevent the 
Board from fashioning experience requirements which 
themselves require one or more years of licensure 
obtainable only by a person who has reached the age of 
18 years. The Legislature clearly contemplated through 
its express grant of rulemaking authority in section 
37-47-201 (5) (b), MCA, that the Board would adopt 
licensure standards pertaining to experience and that 
those standards, unless otherwise independently 
unreasonable or in direct conflict with a specific 
statutory provision, should be given effect. 
§ 2-4-305(6), MCA, Since the age requirement in section 
3 7-4 7-302 ( 1) , MCA, represents a minimum licensure 
condition, the Board cannot be faulted for adopting a 
rule which may have the practical effect of limiting 
outfitter licensure to persons who are no less than 19 
or 20 years of age. See Bick v. State, 43 St. Rptr. 
2331, 2334, 730 P.2d 41S:-42l"Tl986l----r"Avalid rule must 
meet both prongs of a two-prong test to determine 
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whether or not it harmonizes with its enabling 
legislation. It must not engraft additional and 
contradictory requirements on the statute, and it must 
not engraft additional noncontradictory requirements on 
the statute which were not contemplated by the 
Legislature"). Simply put, section 37-47-302 (1), MCA, 
may not be metamorphosed into a legislative directive 
that the Board adopt experience requirements which, at 
least in theory, can be satisfied by age 18. 

You also inquire concerning whether the experience 
standard in section 8.39.502(1) (a), ARM, is reasonable. 
The reasonableness of this standard likely presents 
significant factual questions inappropriate for 
resolution in an Attorney General's Opinion. Thus, that 
issue cannot be addressed in this opinion. 

THEREFORE, IT IS MY OPINION: 

Section 8.39.502 (1) (a), ARM, which requires certain 
experience as a condition to outfitter licensure 
and which may not be satisfied by an applicant 
based on experience in Montana prior to his 18th 
birthday, is not inconsistent with section 
37-47-302(1), MCA, which conditions licensure on an 
applicant's being at least 18 years of age. 

tt;J; ym, 

I MIKE GREELY 
~ Attorney General 
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VOLUME NO. 42 OPINION NO. 129 

CITIES AND TOWNS Authority to adopt budget which 
providP.s for different millage rates within a particular 
taxing unit; 
TAXATION AND REVENUE - Authority of city council to 
adopt budget which provides for different millagP. rates 
within a particular taxing unit; 
MONTANA CODE ANNOTATF.D - Sections 15-10-401, 15-10-40/., 
15-10-412; 
MONTANA LAWS OF 1987 -Chapter 654; 
OPINIONS OF '!'HE ATTORNEY GENERAL - 47. Op. Att'y Gen. No. 
21 (1987). 

HELD: Chapter 654, 1987 Montana Laws, prohibits use 
of diffenmt millage rates within a taxing 
unit to increase the tax liability attendant 
to a particular piece of property over the 
1986 tax year level or to impose tax liability 
equal to that in the 1986 tax year as to 
property whose valuation has decreased. 

29 December 1988 

David V. Gliko 
City Attorney 
P.O. Box 5021 
Great Falls MT 59403-5021 

KPn Nordtvedt, Director 
Department nf Revenue 
Room 455, Mitchell Building 
Helena MT 59620 

Dear Messrs. Gliko and Nordtvedt: 

You have submitted separate opinion request.s which 
present the following question: 

Is a taxing unit prohibited from adopting a 
mill levy rate which cannot be uniformly 
imposed upon all property within the unit 
because of the tax limitation in section 
15-10-412 (7), MCA? 

I conclude that chapter 654, 1987 Montana Laws (codified 
in S§ 15-10-411, 15-10-412, MCA), prohibits a taxing 
unit from using nonuniform, or varying, millage rates in 
a particular tax year either to increase a taxpayer's 
liability over 1986 for property whose taxable valuation 
has increased pursuant to section 15-1 0-4"12 ( 4) , MCA, or 
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to impose tax liability equal to that in 1986 for 
property whose valuation has decreased. 

In August 1988 the city of Great Falls adopted 
Resolution No. 8203 which established an aggregate levy 
of 103.37 mills for all taxing units included within its 
fiscal year 1989 budget, excluding a 1.12 mill levy to 
finance bonded indebtedness. The 103.37 mill levy was 
8.30 mills higher than that imposed for tax year 
1986--the base year for determining compliance with the 
property tax limitations in Initiative No. 105 (codified 
in SS 15-10-401, 15-10-402, MCA) and chapter 654. The 
total taxable valuation in none of the involved taxing 
units had decreased by 5 percent or more from the 
previous year, and the higher mill levy thus could not 
be applied to all property within a particular taxing 
unit since, if so applied, the tax liability of some 
taxpayers would increase over tax year 1986 in 
contravention of section 15-10-412(7), MCA. 
Nonetheless, the resolution contemplated full 
application to certain valuation which, under chapter 
654, is excluded from the general property tax 
limitation and thus anticipated that some property 
valuation would be effectively taxed at 95.07 mills and 
other property valuation taxed at 103.37 mills. It 
further contemplated that property whose valuation had 
decreased from 1986 levels would be taxed at the millage 
rate, not to exceed 103.37 mills, necessary to produce 
the same monetary liability as in 1986 for the involved 
property. Prior to actual implementation of the higher 
mill levy, the city council passed Resolution No. 8216 
which restored the 1986 levy of 95.07 mills, but the 
council remains interested in the validity of the 
earlier resolution for future budgetary purposes. 

I first address Resolution No. 8203's validity with 
respect to application of the 103.37 mill levy rate to 
additional valuation of the kind ~;pacified· in section 
15-10-412(4), MCA. Initiative No. 105 limited, with 
certain exceptions not relevant here, the maximum amount 
of taxes which could be levied on property in statutory 
classes 3, 4, 6, 9, 12, and 14 to that levied in tax 
year 1986. S 15-10-402(1), MCA. It defined the terms 
"amount of taxes levied" and "amount levied" to "mean 
the actual dollar amount of taxes imposed on an 
individual piece of property, notwithstanding 
changes in the number of mills levied, or incre/lse or 
decrease in the value of a mill." S 15-10-402(4), MCA. 
Chapter 654, whose provisions terminate on December 31, 
1989, modified the initiative's effect in various 
respects but generally limits property taxes t.n 1986 
levels in section 15-10-412(7), MCA. Like that in 
Initiative Nn. 105, chapter 654's property tax 
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limitation w~s est~blished with reference to actual 
taxes paid under 1986 assessments and not to mill levv 
rates. § 15-10-412(2) and (7), MCA. Chapter 654 
accordingly does not nominally restrict mill levy rates 
although, bv limiting tax amounts, it mav, and virtually 
always does, affect in practice permissive millage 
rates. Ser. 42 Op. Att'v Gen. No. ~1 (1987). 

Unlike Initiative No. 105, chapter 654 does allow 
incrPasf:s 

in the actual tax liability on individual 
property in each [statutory] class as a result 
of: 

(a) construction, PXpansion, replacement, or 
rPmodelinq of improvements that adds value to 
the property; 

(b) transfer of property into a taxing unit; 

(c) reclassification of propertv; 

(d) increases in thf" amount of production or 
the value of production for property described 
in 15-6-131 or 15-6-132; 

(e) annexation of the individual property 
into a new taxing unit; or 

(f) conversion of the individual propertv 
from tax-exempt to taxable status. 

§ 15-10-412(4), MCA. The bases for these exemptions are 
either an increase in the property's valuation, other 
than from cyclical reappraisal, or a change in the legal 
status of the property accompanied by differing tax 
consequences. Section 15-10-412 (4), MCA, clearly does 
not create an Pxception to the general property tax 
limitation in section 15-10-412(7), MCA, for tax amounts 
which do not result from new or increased taxable 
valuation or change in legal status. 

Consequently, while chapter 654 does not specifically 
restrict mill levy rates for property subject to the tax 
limitation in section 15-10-417. (7), MCA, it does 
prohibit any increase in actual tax liability over 1986 
tax year levels unless otherwise authorized. The 
exceptions to this limitation in section 15-10-412(4), 
MCA, must be construed in light of thi~ prohibition and, 
when so read, do not permit increases over 1986 tax 
amounts premised on differentiated millage rates within 
a taxinq unit. Increases over 1986 tax levels 
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authorized under section 15-10-412(4), MCA, may instead 
derive only from the additional valuation or chanqe in a 
property's legal status of the nature described in that 
subsection. My conclusion in this regard is further 
supported by the analysis below with respect to the 
effect of the last sentence of section 15-10-412 (7), 
MCA. 

Chapter 654 also prohibits application of Resolution No. 
8203 insofar as it would have imposed differing millage 
rates, not to exceed 103.37 mills, on property whose 
valuation decreased since 1986 in orner to reach that 
year's level of tax liability for the particular 
property. The final two sentences of section 
15-10-412(7), MCA, read: 

In fixing tax levies, the taxing units of 
local government may anticipate the deficiency 
in revenues resulting from the tax limitations 
in 15-10-401 and 15-10-402, while under
standing that regardless of the amount of 
mills levied, a taxpayer's liability may not 
exceed the dollar amount due in each taxing 
unit for the 1986 tax year unless the taxing 
unit's taxable valuation decreases bv 5% or 
more from the previous tax year. If a taxing 
unit's taxable valuation decrP.ases by 5% or 
more from the previous tax year, it may levy 
additional mills to compensate for the 
decreased taxable valuation, but in no case 
mav the mills levied exceed a number 
caiculated to equal the revenue from property 
taxes for the 1986 tax year in that taxing 
unit. 

The first sentence reflects the basic property tax 
restriction embodied in Initiative No. 105, while the 
second allows additional mills to be imposed to 
compensate for overall property devaluation df 5 percent 
or more from one vear to the next within a taxing unit 
without reference ~o that restriction--as long as total 
property tax revenue for the taxing unit does not exceed 
the 1986 amount. The second sentP.nce expressly 
authorizes levies of additional mills because the 
I>egislature recognized that, except in the extraordinary 
situation where all property within a taxing unit has 
decreased in valuation, application of increased millage 
will raise at least some taxpayers' tax liability over 
1986 amounts. This sentence, moreover, would have no 
discernible purpose if nonuniform millage rates were 
permissible, since in that case a taxing unit could 
always levy at whatev~r rates would produce total 
prnperty tax liability at least equal to that in 1986. 
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B02cause it presumably does not enact meaningless 
provisions, I draw from the last sentence of section 
15-10-412 (7), MCA, the conclusion that the Legislature 
intended property taxes subject to Initiative No. 105 
and chapter 654 to be levied on the basis of a uniform 
millage rate within a particular taxing unit--a 
conclusion inconsistent with Resolution No. R203. 

I note that determination of your question on ~tatutory 
grounds avoids the need to address a significant issue 
under the United States and Montana Constitutions' equal 
protection provisions presentf!d by Resolution No. 8203's 
proposed use of varying millage rates. 

THEREFORE, IT IS MY OPINION: 

Chapter 654, 1987 Montana Laws, prohibits use of 
different millage rates within a taxing unit to 
increase the ·tax liability attendant to a 
particular piece of property over the 1986 tax vear 
level or to impose tax liability equal to that in 
the 1986 tax year as to property whose valuation 
has decreased. 

'L. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Proposals of the Department 

of Revenue are reviewed only in regard to the procedural 

requirements of the Montana Administrative Procedure Act. The 

Committee has the authority to make recommendations to an agency 

regarding the adoption, amendment, or repeal of a rule or to 

request that the agency prepare a statement of the estimated 

economic impact of a proposal. In addition, the Committee may 

poll the members of the Legislature to determine if a proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all 
rules of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney general (Attorney General's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

Use of the Administrative Rules of Montana (ARM): 

Known 1 • Consult ARM topical index. 
Subject Update the rule by checking the 
Matter accumulative table and the table of 

contents in the last Montana Admini strati ve 
Register issued. 

Statute 2. Go to cross reference table at end of each 
Number and title which list MCA section numbers and 
Department corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
ell:isting permanent rules of those ell:ecutive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through September 
30, 1988. This table includes those rules adopted during the 
period September 30, 1988 through December 31, 1988 and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published .within 6 
months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue 
of the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through September 30, 1988, 
this table and the table of contents of this issue of the 
MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1988 Montana Administrative Register. 

ADMINISTRATION. Department of, Title 2 

I 
I-VII 
2.5.505 
2. 21.1301 

2. 21.1812 
2.21.8001 
(Teachers' 
I 

Ell:empt Compensatory Time - Workweek, p. 2609 
Exchange and Loan of Employees, p. 1935, 2370 
Mistakes in Bids, p. 916, 1521 
and other rules - Sel'ual Harassment Prevention, 
p. 446, 1187 
Exempt Compensatory Time, p. 1933, 2372 
and other rules - Grievances, p. 2055, 2559 

Retirement Board) 
and other rules - Creditable service for Absence 
Without Pay - Clarifying Redeposits of Amounts 
Withdrawn Earnings After Retirement 
Recalculation of Benefits Using Termination Pay, 
p. 1292, 2213 

AGRICULTURE, Department of, Title 4 

I 
I-XXVI 

4.9.401 

4.12.3501 

4.12.3501 

Inspection Fee for Commercial Feeds, p. 2467 
and other rules - Standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606, 2692 
Annual Assessment on Wheat and Barley, 
p. 1627. 2032 
and other rules - Grading of Certified seed 
Potatoes, p. 2062, 2562 
and other rules - Grading of Certified seed 
Potatoes, p. 2266 
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STATE AUDITOR, Title 6 

I-II 

I-VII 

6.2.122 
6.6.1502 

6.10.101 

6.10.121 

Unethical Practicee by Investment Advisers and 
Broker-dealers, p. 2065 
Emergency Rules -:-I111Plementation of the Medicare 
Catastrophic coverage Act of 1988, p. 2563 
Temporary Cease and Desist Orders, p. 1233, 1888 
and other rules crop Hail Insurance Rate 
Filings, p. 631, 917, 1665 
and other rules - Securities - Who1e Mortgages 
and certificates of Deposit, p. 918, 1803, 1889 
Registration of securities Salesmen and Broker
dealers, p. 2071 

COMMERCE, Department of, Title 8 

I 
I-XXVI 

(Board of 
8.14.603 
(Board of 
8.24.405 
(Board of 
8.28.904 

(Board of 
8.30.701 

8.30.701 
!Board of 
8.32.305 

(Board of 
8.34.414 

(Board of 
8.35.402 

(Board of 
8.36.404 
8.36.406 
(Board of 
8.39.101 

1-1/12/89 

Process Servers - Examination Fee, p. 1234, 1810 
and other rules - Standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606, 2692 

cosmetolo9ists) 
School Requirements, p. 1943, 2479 

Landscape Architects) 
EXaminations, p. 785, 1190 

Medical Examiners) 
and other rules - Medical Examiners - Definitions 

Duties Applications certification 
Equivalency suspension or Revocation of 
Certification Acts Allowed course 
Requirements, p. 1848, 2374 

Morticians) 
Unprofessional Conduct - Narcotics Law Violations 
- Felony, p. 2535 
Unprofessional Conduct, p. 1945, 2377 

Nursing) 
and other rules - Educational Requirementlil 
Licensure ,.. Conduct - Disciplinary Procedures -
standards General Welfare -. . Reports 
Definitions, p. 1629, 2720 

Nursing Home Administrators) 
and other rule - Examinationlil - Fee Schedule, 
p. 2269, 2567 

Occupational Therapists) 
and other rules - Definitions - Applications for 
Limited Permit - Pass-Fail Criteria .- Fees -
Reciproei.ty - Limited Permits, p. 1743 

Optometrists) 
Examinations, p, 1947 
General Practice Requirements, P· 551, 1811 

Outfitters) 
and other rules - Outfitters and Professional 
Guides, p. 553, 1666 
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(Board of 
8.48.1105 
(Board of 
8.50.437 
(Board of 
8.61.1201 
B. 61.1601 
(Board of 
8.64.402 
(Building 
8.70.101 
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Professional Engineers and Land Surveyors) 
Fee Schedule, p. 1643, 1979 

Private Security Patrolmen and Investigators) 
Fee Schedule, p. 2073, 2480 

Social Work Examiners and Professional Counselors) 
Licensure Requirements, p. 1866 
Hours, Credits and Carry Over, p. 2469 

Veterinary Medicine) 
Fee Schedule, p. 939, 1523 

codes Bureau) 
and other rules - Incorporation by Reference of 
codes - Standards - Fees - National standard for 
Park Trailers, p. 2611 

(Financial Division) 
8.80.307 Dollar Amounts to Which conswner Loan Rates Are 

to Be Applied, p. 1295, 2034 
(Board of Milk control) 

Notice of Public Hearing on a Proposed Statewide 
Pooling Arrangement With a Quota Plan as a Method 
of Payment of Milk Producer Prices, p. 1297 
Notice of Public Hearing on a Proposed Quota Plan 
for Meadow Gold Producers: Meadow Gold Quota Plan 
as a Method of Distributing the Proceeds to 
Producers, p. 1301, 2300 

8.86.301 Class I Pricing Formulas, p. 2333 
8.86.301 Class I Pricing Formulas - Formula Index, p. 1949 
8.86.301 Transportation of Class III Milk, p. 1304, 2298 
8.86.301 Class I Price Formula, p. 846, 1524 
(Local Government Assistance Division) 
I Administration of the 1988 Federal Community 

Development Block Grant Program (CDBG), p. 635, 
1698 

(Board of Investments) 
I-XXXI and other rules - Investments by the Montana 

Board of Investments, p. 1747, 2214 
(Aeronautics Division) 
8.106.602 Liability Insurance Requirements, p. 812, 1344 
(Board of Housing) 
8.111.305 and other rule - Qualified Lending Institutions -

Qualified Loan servicers Guidelines, p. 2625 
(Montana Agriculture Development Council) 
I-VI Growth Through Agriculture Program, p. 2026, 2481 
(Montana State Lottery Commission) 
8.127.605 and other rules·- Licenses - License Renewal -

Electronic Funds Transfer - Prizes, p. 2342 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
I-VII Traffic Education, p. 2074A 
10.13. 301 and other rules - Program Standards and course 

Requirements for Traffic Education, p. 2537 
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(Board of 
I-CLXXXVI 
10.55.303 

10.58.101 
10.58.302 

10.65.201 

10.66.104 
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Public Education) 
and other rules - Accreditation, p. 2075, 2271 
and other rules Teachinq Assignments 
Definitions - Endorsement Information, p. 941, 
1812 
Advisory Group, p. 11, 637, 1526 
and other rules - Teacher Education Proqrams 
Leadinq to Interstate Reciprocity of Teacher 
Certification, p. 2629 
and other rule - Policy Statement on Kindergarten 
Accreditation and Schedule Variances Local 
District Participation, p. 639, 1526 
Fees for GED Test Battery, p. 637, 1526 

FAMILY SERVICES, Department of, Title 11 

11.7 .1oi and other rules - Foster Care Placement of 
Children, p. 1052, 1700, 2035 

11.7. 306 and other rules - Requests for Fair Hearings, 
p. 854, 1254 

11.7.401 and other rules -Residential Placement of Youth 
in Need of Supervision and Delinquent Youth, 
p. 1057, 1702 

11.9.105 and other rules - Eligibility for Residential 
Alcohol and Drug Treatment Pa}'lllents, p. 1306, 
1891 

11.12.104 Youth Care Facility Licensing Criteria, p. 646, 
2217 

11.12.211 and other rules - Payment Rates for Residential 
Foster Care Providers, p. 2344 

FISH, WILDLIFE AND P!RKS, Departmsnt of, Title 12 

I-XXVI 

12.5.301 

12.6.701 

12.6.707 
12.6.901 

12.6.901 

12.7.501 

and other rules - Standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606, 2692 
Listinq of craYfish as Nonqame Wildlife in Need 
of Management, p. 1310 
Personal Flotation Devices and Life Preservers, 
p. 1960 
Definition of "Vessel", p. 1959 
Establishing a 10 Horsepower Limit on carpenter 
Lake, p. 1308, 1892 
Extension of 10 Horsepower Restriction on 
Yellowstone River to the Springdale Bridqe, 
p. 1063, 2219 
Fish Disease certification, p. 1060, 1703 

HEALTH AND BNVIRONMlgrl'AL SCIDfCBS, DeP!ttment of, Title 16 

I-XII Procedures for ~nistration of the WIC 
Supplemental Food Program, p. 346, 1528 

I-XV Licensure Standards for Medical Assistance 
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Facilities, p. 2345 
I-XXVI and other rules - Standards and Procedures for 

Implementation of the Montana Environmental 
Policy Act, p. 1606 

16.8.1407 and other rules - Air Quality - combustion in 
Woodwaste Burners Definitions for Emission 
Standards for Existing Aluminum Plants 
Standards for Visible Emissions in Aluminum 
Plants, p. 2471 

16. 20 .102 Enforcement Procedures Under the Water Quality 
Act, p. 2679 

16.20.603 and other rules - Surface Water Quality Standards 
- Classification of surface Waters in the State, 
p. 651, 1191, 2221 

16.29.101 and other rules - Dead Human Bodies - Embalming 
and Transporting Dead Human Bodies, p. 648, 1645 

16.32.110 Certificate of Need Criteria for Granting 
Certificates of Need for Health Care Facilities 
and Services, p. 2030, 2484 

16.44.202 and other rules - Hazardous Wastes - Definitions 
Requirements for samples Collected for 

Treatability Studies Requirements for 
Recyclable Materials Reclassification to a 
Material Other than a Waste - Reclassification as 
a Boiler Regulation of Certain Recycling 
Activities Applicability of Interim Status 
Requirements - Information Statement for Chapter 
44, Subchapter 10 Regarding the Availability of 
Information, p. 2153, 2485 

HIGHWAYS, Department of, Title 18 

I-XXVI and other rules - Standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606, 2692 

18.6.251 Maintenance of OUtdoor Advertising Signs, 
p. 1646, 2035 

18.8.101 and other rules.- Gross Vehicle Weight, p. 1065, 
1704 

18.8.511A Circumstances Under Which Flag Vehicles are 
Required, p. 1962 

18.8.514 and other rule- Special Permits for Length, 
p. 1964, 2487 

JUSTICE, Department of, Title 23 

23.3.502 and other rules - Licensing of Commercial Motor 
Vehicle Endorsements, p. 2680 

LABOR AND INDUSTRY, Department of, Title 24 

24.11.101 and other rules 
p. 2162, 2723 
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24.16.9001 and other rules - Prevailing Wage Rates, p. 1l27, 
1966, 2378 

(Human Rights commission) 
24.9.202 and other rules - Definitionl!l - Investigation -

Procedure on Finding of No Cause - Certification 
- Right to sue tetters - Issuance of Right to sue 
Letter, p. 2539 

24.9.214 and other r'Ules - Procedures for Contested case 
Hearings, p. 669, 1194 

24. 9. 249 and other rules - Procedures for Hearings of 
Petitions for Declaratory Rulings, p. 1117, 2308 

(Workers' Compensation Division) 
24.29.3801 Attorney Fee11 in Workers' Compensation Claims, 

p. 1312, 2390 

STATE LANDS, Department of, Title 26 

I-V 

I-XXVI 

26.4.301 

Department of State Lands' Responsibility to 
Maintain Stll'te Land ownersbip Records, p. 2546 
apd other rules - Standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606 
and other rules Regulation of strip and 
Underground coal and uranium Mining, p. 1317 

LIEUTENANT GOVERNOR, Title 30 

(Statehood centennial Office) 
I and other rule - Grants to the Counties or 

Organization of Counties - Application Review 
Procedure, p. 2360, 2743 

I-VIII Awarding centennial Grants, p. 1235, 1813 

LIVESTOCK, Department of, Title 32 

32.3.136 Diseaae control Involving Pseudorabies Negative 
Herds and Definitions, p. 1648, 2394 

MII..ITAAY AFFAIRS, Department of, Title 34 

34.5.101 and other rules 
cemetery, p. 1967 

Montana State Veterans 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

I-XXVI 

I-XLV 
(Board of 
I-IX 

36.15.216 

1-1/12/89 

and other rules - Standards and Procedures for 
Ilnplementation of the Montana Envirorunental 
Policy Act, p. 1606, 2692 
·safety of Dams Program, p. 1137, 2489 

Natural Resources and Conservation)' 
Establishing New Appropriation Verification 
Procedures, p. 1651, 2222 
Minilllum Standards for .Granting a Permit for the 
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Establishment or Alteration of an Artificial 
Obstruction or Nonconforming Use in a Designated 
Floodway, p. 691, 1537 

36.16.101 and other rules - Policy and Purpose of Rules -
Definitions - Forms. - Applications - General -
Application Content Analysis of Need 
Determination of Amount - Management Plans 
Processing Applications and Monitoring 
Reservations Department Responsibilities 
Action on Applications and Monitoring 
Reservations - Board Responsibilities - Action on 
Applications Board Decision Criteria 
Individual users - Fees and Costs - Applications 
in Missouri River Basin, p. 787, 2396 

(Board of Water Well Contractors) 
I-IX Monitoring Well Construction Standards, p. 1868, 

2503 
36. 21.650 and other rules Casing Perforations 

Intermixing of Aquifers - sealing of Casing -
General, p. 2475 

(Board of Oil and Gas) 
36.22.1306 Reentry of Plugged Oil and Gas Wells, p. 1657, 

1980 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I-IX 
38.5.2405 

Pipeline Safety, p. 2207, 2569 
Permissible Utility Charges for the Purpose of 
Accommodating House and Other Structure Moves, 
p. 1658. 2036 

REVENUE, Department of, Title 42 

I 
I 
I 

I 

I 
I 
I 

I 

I 

I-II 

I-II 

I-II 

Proceeds of Drug Tax, p. 1971, 2416 
Apportionment Formula Exclusions, p. 1879, 2409 
Income Tax Part-Year Resident Child care 
Deduction. p. 2362 
Income Tax Returns - Original Return Defined, 
p. 2364, 2745 
Income Taxes - Passive Loss, p. 2366, 2745 
Coal Severance Tax Rates, p. 1249, 1990 
"Point of Beneficiation" Mines Net Proceeds, 
p. 949, 1983 
Limitation on Charitable Contribution Deduction 
for Corporations, p. 965, 1538 
Metalliferous Mines Tax Average Price 
Quotations, p. 971, 1815 
Metalliferous Mines - Market Value - Taxable 
Quantity, p. 1786, 2224, 2506 
and other rule sales Factor Computations, 
p. 1178, 1992 
Installment Gains - Corporations, p. 963, 1544, 
2227 
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I-III 

I-III 

I-V 

I-v 

I-XI 
42.2.501 
42.15.116 

42.17.105 
42.17.133 

42.22.1311 

42.22.1311 

42.23.403 
42.23.404 

42.25.501 
42.25.501 
42.25.503 

42.25.511 

42.25.512 
42.25.515 

42.25.1001 

42.25.1021 

42.25.1101 

42.25.1112 

42.25.1115 

42.25.1116 

42.25.1117 

42.26.236 

42.26.236 
42.26.263 
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Corporation License Tax Nexus Standards, p. 1175, 
1814 
Partnerships in Apportionment Formula, p. 947, 
1541 
Trucking Regulations, Corporation License Tax, 
p. 1245, 1817 
Contractor Regulations, corporation License Tax, 
p, 11801 1818 
Accommodations Tax for Lodging, p. 1020, 1637 
Application of Partial Payments, p. 1969, 2403 
Income Taxes - Special Montana Net Operating Loss 
Computations, p. 2368, 2745 
Computation of Withholding Income Tax, p. 2552 
Withholding Rates for Supplemental Wages, 
P• 18771 2404 
Industrial Machinery and Equipment Trend Factors, 
p. 2549 
Industrial Machinery and Equipment Trend Factors, 
p. 1170, 1660, 1981 
Treatment of Foreign Taxes, p. 1168, 2037 
Depreciation Rules, Corporation Taxea, p. 1241, 
1982 . 
Coal Sales Revenue, p. 2211 
Coal Sales Revenue, p. 1881 
Failure to File Coal Gross Proceeds Returns, 
p. 961, 1539 
coal Gross Proceeds on Processing, Refining, 
Royalties for Contract Sales Price, p. 943, 1782, 
2405 
Imputed Valuation of Coal, p. 957, 1540 
and other rules - Coal Gross Proceeds - Imputed 
Valuation for Refined ~oal, p. 1165, 1661, 2406 
and other rules - Net Proceeds Rules for the 
Natural Resource and Corporation Tax Division, 
p. 361, 980, 1196 
and other rules New Production of Net 
Proceeds, p. 1781, 2226 
and other rule - Scoria and Travertine for RIT'l' 
and Net Proceeds, p •. 955, 1893 
Machinery Expense Deduction for Mines Net 
Proceeds, p. 953, 1986 
Deduction for New Reduction Equipment Related to 
Mines Net Proceeds, p. 945, 1894 
Mines Net Proceeds - Transportation Expenses, 
p. 959, 1519, 1988 
and other rules Mines Net Proceeds 
Computation of Gross Value Marketing, 
Administrative, and Other Operational costs 
Labor Costs, p. 1973, 2507 
Exclusion of Royalties From Property Factor, 
p. 951, 1542 
Valuation of Rented Property, p. 967, 1543 
Special computations Related to Sales Factor -
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42.32.103 
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section 631, A, B, c of the Internal Revenue 
code, p. 1243, 1816 
Motor Fuels Tax - Failure to Maintain Records, 
p. 969, 1545 
Valuation of Minerals for RITT Purposes, p. 1783, 
2411 

SECRETARY OF STATE, Title 44 

1.2.419 Filing, compiling, Printer Pickup· and Publication 
for the Montana Administrative Register, p. 2272, 
2746 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I-VII and other rule Reporting and Handling of 
Incidents Relating to Recipients of Developmental 
Disability Services, p. 39, 381, 1895 

46.2.302 Civil Rights Complaints, p. 693, 1197 
46.11.101 and other rules Food Stamp Program 

Incorporation by Reference of Federal 
Regulations, p, 1185, 1706 

46.11.131 Food Stamp Employment Program, p. 2477 
46.12.204 and other rules co-payments and Fees for 

Optometric Services, p. 2274 
46.12.501 and other rules - Medicaid Reimbursement for Non-

Hospital Laboratory and Radiology Services, 
p. 1885, 2228 

46.12. 502 and other rules - Reimbursement for Physician 
Services, p. 814, 1255 

46.12.503 and other rules Diagnosis Related Groups, 
p. 820' 1199 

46.12. 503 and other rule - Inpatient Hospital Services, 
p. 2295, 2570 

46.12.504 Requirements for Inpatient Hospital services, 
p. 2688 

46.12.511 Swing-bed Hospitals, p. 2556 
46.12.530 and other rules Outpatient Speech Therapy 

services, p. 810, 1201 
46.12.555 and other rules - Personal Care Services, p. 872, 

1259 
46.12.602 and other rule - Dental services, Requirements -

Reimbursements, p. 1662, 1995 
46.12.802 and other rule - Oxygen services Reimbursement, 

p. 2690 
46.12.1201 Nursing Home Reimbursement Transition From 

Rules in Effect Since July 1, 1987, p. 803, 1264 
46.12.1401 and other rules - Home and Community Services 

Program, p. 856, 1268 
46.12.3601 Non-Institionalized SSI-Related Individuals and 

Couples, p. 1883, 2231 
46.12.3803 Medically Needy Income Standards, p. 2554 
46.13.301 and other rules - Montana Low Income Energy 

Assistance Program, (L!EAP), p. 1788, 2041 
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1-1-205 
1-2-101 
1-2-101 
1-2-102 
1-2-107 
1-2-109 
1-2-109 
1-3-225 

2-2-302 
2-2-304 
2-3-103 
2-3-103 

2-3-103 
2-3-103 
2-3-103 
2-3-103 
2-3-103 
2-3-103 
2-3-103 
2-3-103 
2-3-103 
2-3-103 
2-3-103 
2-3-104 
2-3-104 

2-3-104 
2-3-104 
2-3-104 
2-3-104 
2-3-104 
2-3-104 
2-3-104 
2-3-104 
2-3-104 
2-3-104 
2-4-104 
2-4-106 
2-4-201 
2-4-201 
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Rules I - XXI II 
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MCA Rule or A.G.'s 0Einion Page No. 

5-12-102 Opinion No. 123 2571 

7-1-114 Opinion No. 120 2512 
7-2-2145 Opinion No. 124 2581 
7-2-4210 Opinion No. 93 1561 
7-4-2110 Opinion No. 94 1707 
7-4-2201 Opinion No. 125 2583 
7-4-2206 Opinion No. 125 2583 
7-4-2701, 2702 Opinion No. 125 2583 
7-5-2101 Opinion No. 111 2236 
7-5-2103 Opinion No. 94 1707 
7-6-2344 Opinion No. 113 2241 
7-6-4466 Opinion No. 120 2512 
7-7-2203 Opinion No. 120 2512 
7-7-4101 Opinion No. 120 2512 
7-7-4201 - 4275 Opinion No. 120 2512 
7-7-4401 - 4435 Opinion No. 120 2512 
7-8-2103 Opinion No. 89 1546 
7-8-2216 Opinion No. 94 1707 
7-12-2102 Opinion No. 90 1551 
7-12-4102 Opinion No. 90 1551 
7-12-4102 Opinion No. 120 2512 
7-15-4204 Opinion No. 89 1546 
7-15-4206 Opinion No. 89 1546 
7-15-4255 Opinion No. 89 1546 
7-15-4267 Opinion No. 89 1546 
7-15-4282 Opinion No. 89 1546 
7-15-4288 Opinion No. 89 1546 
7-22-2101 - 2153 Opinion No. 90 1551 
7-32-201 Opinion No. 91 1554 
7-32-201 - 235 Opinion No. 97 1719 
7-32-202 Opinion No. 91 1554 
7-32-216 Opinion No. 91 1554 
7-32-2121 Opinion No. 97 1719 
7-32-4120 Opinion No. 92 1557 
7-32-4132 Opinion No. 114 2312 
7-33-2101 Opinion No. 109 2003 
7-33-2103 Opinion No. 109 2003 
7-33-2104 Opinion No. 104 1906 
7-33-2104 Opinion No. 109 2003 
7-33-2104 Opinion No. 126 2588 
7-33-2105 Opinion No. 102 1828 
7-33-2109 Opinion No. 109 2003 
7-33-2109 Opinion No. 126 2588 
7-33-2201 Opinion No. 109 2003 
7-33-2202 Opinion No. 104 1906 
7-33-2202 - 2210 Opinion No. 109 2003 
7-33-2401 - 2404 Opinion No. 102 1828 
7-33-2401 - 2404 Opinion No. 109 2003 
7-33-4104 Opinion No. 104 1906 

8-3-104 4.12.3501 2266 
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10-2-602 34.5.101, 110, 120 1967 
10-3-104 Opinion No. 123 2571 
10-3-105 Opinion No. 104 1906 
10-3-111 Opinion No. 123 2571 
10-3-207 Opinion No. 123 2571 
10-3-301, 302 Opinion No. 104 1906 
10-3-302, 303 Opinion No. 123 2571 
10-3-311, 312 Opinion No. 123 2571 
10-3-314 Opinion No. 123 2571 
10-3-401 Opinion No. 104 1906 
10-3-405 Opinion No. 123 2571 

13-1-111 Opinion No. 105 1911 
13-1-111 Opinion No. 125 2583 

15-1-101 Opinion No. 95 1710 
15-1-101 Opinion No. 109 2003 
15-1-101 Opinion No. 118 2427 
15-1-201 Rule I (Revenue) 1971 
15-1-201 Rules I, II (Revenue) 1786 
15-1-201 42.2.501 1969 
15-1-201 42.22.1311 1660 
15-1-201 42.22.1311 2549 
15-1-201 42.25.103, 104 2506 
15-1-201 42.32.103 1783 
15-1-201 42.32.103, 107 2411 
15-1-206 Rule I (Revenue) 1971 
15-1-206 42.2.501 1969 
15-6-134 Opinion No. 95 1710 
15-6-138 42.22.1311 1660 
15-6-138 42.22.1311 2549 
15-8-111 42.22.1311 1660 
15-8-111 42.22.1311 2549 
15-10-401 Opinion No. 113 2241 
15-10-401 Opinion No. 118 2427 
15-10-401 - 412 Opinion No. 109 2003 
15-10-402 Opinion No. 118 2427 
15-10-402 Opinion No. 113 2241 
15-10-412 Opinion No. 113 2241 
15-10-412 Opinion No. 118 2427 
15-10-412 Opinion No. 126 2588 
15-16-102 Opinion No. 95 1710 
15-16-102 Opinion No. 117 2421 
15-16-111 Opinion No. 95 1710 
15-16-113 Opinion No. 95 1710 
15-16-401 Opinion No. 122 2519 
15-16-401 - 403 Opinion No. 95 1710 
15-16-402, 403 Opinion No. 122 2519 
15-17-911 Opinion No. 95 1710 
15-18-101 Opinion No. 117 2421 
15-18-111, 112 Opinion No. 117 2421 
15-18-212 - 214 Opinion No. 117 2421 
15-23-108 Rule I (Revenue) 1973 

1-1/12/89 Montana Administrative Register 



-155-

Register 
MCA Rule or A.G.'s Opinion Page No. 

15-23-108 42.25.501 1881 
15-23-108 42.25.501 2211 
15-23-108 42.25.1021 - 1023 1781 
15-23-108 42.25.1105 2507 
15-23-108 42.25.1113, 1117 1974 
15-23-502 Rule I (Revenue) 1973 
15-23-502 42.25.1105 2507 
15-23-503 Rule I (Revenue) 1973 
15-23-503 42.25.1105 2507 
15-23-503 42.25.1113, 1117 1974 
15-23-503 42.25.1116 1519 
15-23-602, 603 42.25.1021 - 1023 1781 
15-24-202 - 204 Opinion No. 95 1710 
15-24-208 Opinion No. 95 1710 
15-30-108 42.17.105 2552 
15-30-110 42.15.116 2368 
15-30-111 Rule I (Revenue) 2366 
15-30-117 42.15.116 2368 
15-30-121 Rule I (Revenue) 2362 
15-30-149 Rule I (Revenue) 2364 
15-30-201 42.17.133 1877 
15-30-202 42.17.105 2552 
15-30-305 Rule I (Revenue) 1971 
15-30-305 Rule I (Revenue) 2362 
15-30-305 Rule I (Revenue) 2364 
15-30-305 Rule I (Revenue) 2366 
15-30-305 42.2.501 1969 
15-30-305 42.15.116 2368 
15-30-305 42.17.105 2552 
15-30-305 42.17.133 1877 
15-30-321 Rule I (Revenue) 1971 
15-30-321 Rule I (Revenue) 2364 
15-30-321 42.2.501 1969 
15-31-114 42.23.403 2037 
15-31-305 - 311 Rule I (Revenue) 1879 
15-31-313 Rule I (Revenue) 1879 
15-31-501 Rule I (Revenue) 1971 
15-31-501 42.2.501 1969 
15-31-502 Rule I (Revenue) 1971 
15-31-502 42.2.501 1969 
15-32-501 Rule I (Revenue) 1879 
15-35-102 42.25.501 1881 
15-35-102 42.25.501 2211 
15-35-103 42.25.1705 1990 
15-35-105 Rule I (Revenue) 1971 
15-35-105 42.2.501 1969 
15-35-107 42.25.515, 1706 - 1708 2406 
15-35-122 Rule I (Revenue) 1971 
15-35-122 42.2.501 1969 
15-35-122 42.25.1705 1990 
15-36-107 Rule I (Revenue) 1971 
15-36-107 42.2.501 1969 
15-37-102 Rules I' II (Revenue) 1786 
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15-37-102 
15-37-104 
15-37-104 
15-37-108 
15-37-108 
15-38-104 
15-38-104 
15-38-105 
15-38-105 
15-38-107 
15-38-107 
15-53-104 
15-53-104 
15-53-111 
15-53-111 
15-54-111 
15-54-111 
15-55-108 
15-55-108 
15-56-111 
15-56-111 
15-58-106 
15-58-106 
15-59-106 
15-59-106 
15-59-205 
15-59-205 
15-70-101 
15-70-104 
15-70-104 
15-70-210 
15-70-210 
15-70-330 
15-70-330 

16-4-408 

17-2-107 
17-5-703, 704 
17-5-1501 

17-5-1503 

17-5-1504 

17-5-1521 

17-6-201 
17-6-201 

1-1/12/89 
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Rule or A.G.'s Opinion 

42.25.103, 104 
Rules I, II 
42.25.103, 104 
Rule I 
42.2.501 
42.32.103 
42.32.103, 107 
42.32.103 
42.32.103, 107 
Rule I 
42.2.501 
Rule I 
42.2.501 
Rule I 
42.2.501 
Rule I 
42.2.501 
Rule I 
42.2.501 
Rule I 
42.2.501 
Rule I 
42.2.501 
Rule I 
42.2.501 
Rule I 
42.2.501 
Opinion No. 120 
Rule I 
42.2.501 
Rule I 
42.2.510 
Rule I 
42.2.501 

Opinion No. 105 

(Revenue) 

(Revenue) 

(Revenue) 

(Revenue) 

(Revenue) 

(Revenue) 

(Revenue) 

(Revenue) 

(Revenue) 

(Revenue) 

(Revenue) 

(Revenue) 

(Revenue) 

(Revenue) 

Register 
Page No. 

2506 
1786 
2506 
1971 
1969 
1783 
2411 
1783 
2411 
1971 
1969 
1971 
1969 
1971 
1969 
1971 
1969 
1971 
1969 
1971 
1969 
1971 
1969 
1971 
1969 
1971 
1969 
2512 
1971 
1969 
1971 
1969 
1971 
1969 

1911 

Opinion No. 123 2571 
Opinion No. 110 2232 
Rules XXV, XXVI 
(Commerce-Investments) 1773 
Rules IV, XXI 
(Commerce-Investments) 1749 
Rules VI - XII, XX - XXII, 

XXIV - XXVI, XXIX 
(Commerce-Investments) 1753 
Rules IV - XII, XX - XXII, 

XXIV -XXVI, XXIX 
(Commerce-Investments) 1749 
Opinion No. 108 1999 
Rules IV, VIII - XIX, XXIV - XXVI 
(Commerce-Investments)· 1749 
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17-6-211 

17-6-302 

17-6-304 

17-6-305 

17-6-314 

17-6-315 

17-6-324 

17-7-401 - 403 

18-1-102, 103 
18-2-401, 402 
18-2-402 
18-2-403 
18-2-403 
18-2-411 
18-2-411 
18-2-422 
18-2-431 
18-2-431 

19-4-201 

19-4-201 
19-4-204 

19-4-204 
19-4-302 
19-4-602 
19-4-804 
19-10-305 

20-2-114 

20-2-114 

20-2-121 

20-2-121 

20-3-310 
20-3-324 
20-5-301, 302 
20-5-303 
20-5-305 
20-5-312, 313 
20-6-213 

-157-

Rule or A.G.'s apinion 

Rules V, VI, XIII -XXI, XXIV 
(Commerce-Investments) 
Rule IV 
(Commerce-Investments) 
Rules XXVII, XXVIII 
(Commerce-Investments) 
Rule XXVII 
(Commerce-Investments) 
Rule XXVII 
(Commerce-Investments) 
Rules VI, XX, XXIV, XXX 
(Commerce-Investments) 
Rules I - XXXI 
(Commerce-Investments) 
Opinion No. 123 

Opinion No. 107 
24.16.9001 - 9009 
24.16.9007 
24.16.9001 - 9009 
24.16.9007 
24.16.9001 - 9009 
24.16.9007 
24.16.9001 - 9009 
24.16.9001 - 9009 
24.16.9007 

Rule I 
(Administration-Teachers' Retirement) 
2.44.403, 510, 511 
Rule I 
(Administration-Teachers' Retirement) 
2.44.408 
2.44.511 
2.44.403 
2.44.510, 511 
Opinion No. 92 

Rules I - CLXXXVI 
(Board of Public Education) 
10.58.302, 303, 405, 503, 505 - 523, 

525, 526, 601, 704, 707 
Rules I - CLXXXVI 
(Board of Public Education) 
10.58.302, 303, 405, 503, 505 - 523, 

525, 526, 601, 704, 707 
Opinion No. 94 
Opinion No. 103 
Opinion No. 115 
Opinion No. 103 
Opinion No. 103 
Opinion No. 103 
Opinion No. 94 
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1752 

1749 

1776 

1776 

1776 

1753 

1747 
2571 

1996 
2378 
1966 
2378 
1966 
2378 
1966 
2378 
2378 
1966 

1292 
1293 

1292 
2213 
1293 
1293 
1293 
1557 

2075 

2629 

2075 

2629 
1707 
1901 
2315 
1901 
1901 
1901 
1707 
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20-6-217 
20-6-309 
20-7-502 

20-7-502, 503 
20-10-101 
20-10-103 
20-10-121, 122 

22-1-309 

23-1-106 
23-2-502 
23-2-521 
23-5-322 
23-5-422 
23-5-1007 
23-5-1016 
23-5-1022 

25-1-1104 

26-2-101, 102 

Title 27, 
Ch. 30, Pt. 2 

30-10-104, 105 
30-10-107 
30-10-107 
30-10-201 
30-10-201 

32-5-104 
32-5-306 

33-1-313 

33-15-303 

33-22-901 - 924 

33-22-904 

37-1-131 

37-1-131 
37-1-131 
37-1-131 
37-1-131 

37-1-131 
37-1-134 

1-1/12/89 
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Rule or A.G.'s Opinion 

Opinion No. 94 
Opinion No. 94 
Rules I - VII 
(Sup't. of Public Instruction) 
10.13.301 - 306 
Opinion No. 115 
23.3.502 
Opinion No. 115 

Opinion No. 98 

12.6.901 
12.6.707 
12.6.701 
Opinion No. 105 
opinion No. 105 
8.127.801, 1201 
8.127.801 
8.127.1201 

8.2.401 

Opinion No. 119 

Declaratory Ruling 
(Highways) 

6.10.101 
Rules I, II 
6.10.121 
Rules I, II 
6.10.121 

8.80.307 
8.80.307 

(State Auditor) 

(State Auditor) 

Emergency Rules I - VII 

Register 
Page No. 

1707 
1707 

2074A 
2537 
2315 
2680 
2315 

1723 

1308 
1959 
1960 
1911 
1911 
2342 
2342 
2342 

1810 

2433 

2592 

1889 
2065 
2071 
2065 
2071 

1295 
1295 

(State Auditor) 2563 
Emergency Rules I - VII 
(State Auditor) 2563 
Emergency Rules I - VII 
(State Auditor) 2563 
Emergency Rules I - VII 
(State Auditor) 2563 
8.28.904 - 909, 1010 - 1014, 

1109 - 1112, 1114, 1122 - 1124 1848 
8.28.1109 2370 
8.30.701 2535 
8.35.402, 405 - 407, 410, 413 1743 
8.39.501, 502, 504, 508, 509, 

515, 518, 701, 703, 707 1667 
8.61.1201 1866 
8.34.414, 418 2269 
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Register 
Page No. 

37-1-134 8.34.414, 418 2567 
37-1-134 8.39.518 1669 
37-1-136 8.30.701 1945 
37-1-136 8.30.701 2535 
37-1-136 8.32.413, 504 1630 
37-1-136 8.39.707 1670 
37-8-137 8.32.413 1630 
37-8-202 8.32.305, 402, 413, 504, 901- 907, 

909 - 914, 1002 1629 
37-8-202 8.32.909 2720 
37-8-301, 302 8.32.901 - 907, 909 - 914, 1002 1631 
37-8-301 8.32.909 2720 
37-8-302 8.32.901 - 907, 909 - 914, 1002 1632 
37-8-302 8.32.909 2720 
37-8-406 8.32.402 1630 
37-8-416 8.32.402 1630 
37-8-441 8.32.413, 504 1630 
37-9-203 8.34.418 2567 
37-9-304 8.34.414, 418 2269 
37-9-304 8.34.414, 418 2567 
37-9-305 8.34.418 2269 
37-10-202 8.36.404 1947 
37-19-202 8.30.701 1945 
37-19-202 8.30.701 2535 
37-19-311 8.30.701 1945 
37-19-311 8.30.701 2535 
37-19-404 8.30.701 1945 
37-19-404 8.30.701 2535 
37-23-101 8. 61.1601 2469 
37-23-103 8. 61.1201 1866 
37-23-103 8. 61.1601 2469 
37-23-201 8. 61.1601 2469 
37-23-202 8.61.1201 1866 
37-23-205 8. 61.1601 2469 
37-23-211 8. 61.1601 2469 
37-24-201, 202 8.35.402, 405 - 407, 410, 413 1743 
37-24-304 8.35.402, 405, 406 1743 
37-24-305 8.35.410 1745 
37-24-307 8.35.413 1745 
37-24-310 8.35.407 1744 
37-31-203 8.14.603 1943 
37-31-301 8.14.603 1943 
37-31-304 8.14.603 1943 
37-31-311 8.14.603 1943 
37-43-202 Rules I - IX (DNRC) 1868 
37-43-202 36.21.650, 654 2475 
37-47-101 8.39.501 1667 
37-47-201 8.39.202, 501, 502, 504, 508, 509, 

515, 518, 701, 703, 707 1666 
37-47-301 8.39.501, 701, 703 1667 
37-47-302 8.39.501, 502, 504, 508, 701, 707 1667 
37-47-303 8.39.515 1668 
37-47-304 8.39.502, 504 1668 
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37-47-306 
37-47-307 
37-47-308 
37-47-312 
37-47-341 
37-47-342 
37-47-402 
37-47-404 
37-60-202 
37-60-312 
37-67-202 
37-67-303 

39-9-305 
39-51-101 - 3207 

39-51-201 

39-51-301 

39-51-301 

39-51-301 
39-51-302 

39-51-302 

39-51-302 
39-51-504 
39-51-603 
39-51-1103 

39-51-1103 
39-51-1109 

39-51-1110 

39-51-1121 

39-51-1123 

39-51-1124 -
1126 

39-51-1212 
39-51-1213 

39-51-1214 
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Rule or A.G.'s Opinion 

8.39.518 
8.39.501, 502, 504, 508, 515, 518 
8.39.501, 502, 504 
8.39.508 
8.39.701, 707 
8.39.707 
8.39.701 
8.39.701 
8.50.437 
8.50.437 
8.48.1105 
8.48.1105 

8.34.418 
Rule II (Labor & Industry, 
Unemployment Insurance Division) 
Rules XLII - XLVII (Labor & Industry, 
Unemployment Insurance Division) 
Rules I - IV, XV - XLIII, 

XLV - XLVIII (Labor & Industry, 
Unemployment Insurance Division) 
24.11.101, 201, 301 - 303, 305 - 307, 

412, 414, 436, 501 - 506, 701, 
702, 704 - 708, 801 - 805, 808 

24.11.436 
Rules I - XLVIII (Labor & Industry, 
Unemployment Insurance Division) 
24.11.101, 201, 301 - 303, 305 - 307, 

412, 414, 436, 501 - 506, 701, 
702, 704 - 708, 801 - 805, 808 

24.11.306, 307, 436, 501, 602, 802 
24.11.501 - 506 
24.11.701 - 705, 707, 708 
Rules XXXVI, XXXVII, XLII - XLVII 
(Labor & Industry, Unemployment 
Insurance Division) 

24.11.801, 803 - 805, 808 
Rules III - XIII (Labor & Industry, 
Unemployment Insurance Division) 
Rule XLI (Labor & Industry, 
unemployment Insurance Division) 
Rule XXXVII (Labor & Industry, 
Unemployment Insurance Division) 
Rule XXXVII (Labor & Industry, 
Unemployment Insurance Division) 
Rule XXXVIII (Labor & Industry, 
unemployment Insurance Division) 
24.11.602 
Rules XXXVI, 
unemployment 
Rule XL 
Unemployment 

XXXVII (Labor & Industry, 
Insurance Division) 

(Labor & Industry, 
Insurance Division) 

Register 
Page No. 

1669 
1667 
1667 
1668 
1669 
1670 
1669 
1669 
2073 
2073 
1643 
1643 

2269 

2165 

2200 

2164 

2734 
2184 

2164 

2734 
2172 
2186 
2193 

2189 
2196 

2166 

2192 

2190 

2190 

2191 
2734 

2189 

2192 
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39-51-1219 

39-51-1301 
39-51-1304 

39-51-2101 

39-51-2101 

39-51-2101 -
2308 

39-51-2101 -
2410 

39-51-2101 -
2601 

39-51-2103 

39-51-2104 

39-51-2105 

39-51-2201 

39-51-2202 

39-51-2203, 
2204 

39-51-2301 

39-51-2302 

39-51-2303 

39-51-2304 

39-51-2305 
39-51-2307 

39-51-2308 

39-51-2401 
39-51-2402, 2403 
39-51-2407 
39-51-2508 
39-51-3201 

39-51-3202, 
3203 

-161-

Rule or A.G.'s Opinion 

Rule XXXIX (Labor & Industry, 
Unemployment Insurance Division) 
24.11.802 
Rule XLVIII (Labor & Industry, 
Unemployment Insurance Division) 
Rule XVII (Labor & Industry, 
Unemployment Insurance Division 
Rules XXV - XXVII (Labor & Industry, 
Unemployment Insurance Division) 
Rule XVII (Labor & Industry, 
Unemployment Insurance Division) 
Rule XV (Labor & Industry, 
Unemployment Insurance Division) 
Rule XIV (Labor & Industry, 
Unemployment Insurance Division) 
Rules XVIII, XIX (Labor & Industry, 
Unemployment Insurance Division) 
Rules XVIII - XX, XXV - XXVII 
(Labor & Industry, Unemployment 
Insurance Division) 
Rule XVI (Labor & Industry, 
Unemployment Insurance Division) 
Rules XVI, XVIII, XIX 
(Labor & Industry, Unemployment 
Insurance Division) 
Rules XVI, XXI (Labor & Industry, 
Unemployment Insurance Division) 
Rule XVI (Labor & Industry, 
Unemployment Insurance Division) 
Rules XXII, XXIII (Labor & Industry, 
Unemployment Insurance Division) 
Rules XXII, XXIII, XXVII, XXXI 
(Labor & Industry, Unemployment 
Insurance Division) 
Rules XXII, XXIII, XXVII - XXX 
(Labor & Industry, Unemployment 
Insurance Division) 
Rules XX, XXI I - XXIV, XXVI 
(Labor & Industry, Unemployment 
Insurance Division) 
24.11.436 
Rule XXXI (Labor & Industry, 
Unemployment Insurance Division) 
Rules XIII, XXIV (Labor & Industry, 
Unemployment Insurance Division) 
24.11. 412 
24 .11. 436 
24.11.301 - 303, 307, 436 
24 .11. 414 
Rule XXXIV 
Unemployment 
Rule XXXIV 
Unemployment 

(Labor & Industry, 
Insurance Division) 

(Labor & Industry, 
Insurance Division) 
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2191 
2734 

2204 

2175 

2177 

2175 

2171 

2172 

2175 

2175 

2173 

2173 

2173 

2173 

2176 

2176 

2176 

2175 
2184 

2180 

2171 
2183 
2184 
2166 
2183 

2182 

2182 
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39-51-3206 

39-71-203 

39-71-203 
39-71-613 

39-71-613 

40-6-108 

41-3-1103 
41-3-1103 
41-3-1103 
41-3-1103 
41-3-1103 
41-3-1103 
41-3-1122 

-162-

Register 
Rule or A.G.'s Qpinion Page No. 

Rules XXXII, XXXIII (Labor & Industry, 
Unemployment Insurance Division) 2181 
Rule I (Labor & Industry, 
Workers' Compensation) 1312 
24.29.3802 2390 
Rule I (Labor & Industry, 
Workers' Compensation) 1312 
24.29.3802 2390 

Opinion No. 99 1727 

Rules I - V (Family Services) 
11.7.103, 110- 113 
11.9.105, 107 
11.9.105, 107 

,..,.11.12.104 
il.l2.420 
Rules I - V (Family Services) 

. 41-3-1131, 
41-3-1142 
41-3-1142 
41-5-527 -
41-5-601 -

1132 11.12.420 

2344 
1700 
1891 
1306 
2217 
2344 
2344 
2344 
2217 
2344 
1702 
2433 

11.12.104 
11.12.211 

529 11.7.401, 409, 411 
604 Opinion No. 119 

44-5-102, 103 
44-5-111 
44-5-301 - 303 

45-6-201 

46-1-201 
46-15-322 
46-18-203 
46-18-204 
46-18-401 

49-2-101 
49-2-103 

49-2-201 
49-2-201 
49-2-203 
49-2-204 

49-2-204 
49-2-204 
49-2-303 

Opinion No. 119 
Opinion No. 119 
Opinion No. 119 

Opinion No. 96 

Opinion No. 91 
Opinion No. 119 
Opinion No. 116 
Opinion No. 100 
Opinion No. 116 

24.9.202 
Declaratory Ruling (Labor & Industry, 
Human Rights Commission) 
24.9.202 
24.9.212, 225, 249 - 260, 401 - 414 
24.9.212, 225, 249 - 260, 401 - 414 
Rule I (Labor & Industry, 
Human Rights commission) 
24.9.202, 222, 224, 225, 230, 263, 264 
24.9.212, 225, 249 - 260, 401 - 414 
Declaratory Ruling (Labor & Industry, 
Human Rights Commission) 
Declaratory Ruling (Labor & Industry, 
Human Rights Commission) 
Declaratory Ruling (Labor & Industry, 
Human Rights Commission) 
24.9.212, 225, 249 - 260, 401 - 414 

2433 
2433 
2433 

1716 

1554 
2433 
2417 
1819 
2417 

2539 

2747 
2539 
2308 
2308 

2542 
2539 
2308 

2747 

2747 

2747 
2308 

49-2-401, 402 

49-2-404 

49-2-501 - 503 
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49-2-504 
49-2-505 
49-2-505 
49-2-506 
49-2-506 
49-2-509 

49-2-509 
49-3-101 
49-3-106 

49-3-106 
49-3-106 
49-3-307 
49-3-308 
49-3-312 

49-3-312 

50-1-201 
50-1-202 
50-3-102, 103 
50-5-103 
50-5-103 
50-5-204 
50-5-304 
50-6-203 

50-6-203 
50-6-204 

50-6-205 
50-6-205 
50-60-103 
50-60-104 
50-60-108, 109 
50-60-201 

50-60-201 
50-60-203 

50-60-203 

50-60-301, 302 
50-60-401 

50-60-401 
50-60-402 
50-60-504 
50-60-508 
50-60-603 
50-60-701 
50-60-702 

-163-

Rule or A.G.'s Opinion 

24.9.222, 224, 225 
24.9.212, 225, 249 - 260, 401 - 414 
24.9.225, 230 
24.9.212, 225, 249 - 260, 401 - 414 
24.9.230 
Rule I (Labor & Industry, 
Human Rights Commission) 
24.9.202, 222, 225, 263, 264 
24.9.202 
Rule I (Labor & Industry, 
Human Rights Commission) 
24.9.202, 222, 224, 225, 230, 263, 264 
24.9.212, 225, 249 - 260, 401 - 414 
24. 9. 222, 224, 225 
24.9.225, 230 
Rule I (Labor & Industry, 
Human Rights Commission) 
24.9.202, 222, 225, 230, 263, 264 

16.32.110 
16.26.102 
Opinion No. 104 
Rules I - XV (Health) 
16. 32.110 
Rules I - XV (Health) 
16.32.110 
8.28.904 - 909, 1010 - 1014, 1109 -

1112, 1114, 1122 - 1124 
8.28.1109 
8.28.906 - 909, 1010 - 1014, 

1122 - 1124 
8.28.906 - 909, 1109 - 1112, 1114 
8.28.1109 
8.70.101, 105, 108 
8.70.101, 105 
8.70.101 
Rule I 
(Commerce-Building Codes) 
8.70.104 
Rule I 
(Commerce-Building Codes) 
8.70.101 - 105, 108, 302, 402, 

502, 566 - 569, 601, 604 
8.70.203 
Rule II 
(Commerce-Building Codes) 
8.70.108, 502, 566 - 569 
8.70.108 
8.70.302 
8.70.105, 302 
8.70.402 
8.70.604 
8.70.601, 604 

Register 
Page No. 

2539 
2308 
2541 
2308 
2542 

2542 
2539 
2539 

2542 
2539 
2308 
2539 
2541 

2542 
2539 

2030 
1528 
1906 
2349 
2030 
2349 
2030 

1848 
2370 

1851 
1851 
2370 
2611 
2611 
2611 

2623 
2613 

2623 

2611 
2616 

2623 
2615 
2615 
2616 
2614 
2619 
2622 
2622 
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Register 
MCA Rule or A.G.'s 0Einion Page No. 

52-1-103 Rules I - v (Family Services) 2344 
52-1-103 11.7.103, 110 - 113 1700 
52-1-103 11.7.401, 409, 411 1702 

53-2-201 11.12.211, 420 2344 
53-2-201 46.11.131 2477 
53-2-201 46.12.204 2274 
53-2-201 46.12.511 - 513 2556 
53-2-201 46.12.3603 1883 
53-2-201 46.13.301, 303, 304, 401 1788 
53-2-306 46.11.131 2477 
53-2-321 - 323 Opinion No. 113 2241 
53-2-321 - 323 Opinion No. 118 2427 
53-2-610 Opinion No. 118 2427 
53-3-304 Opinion No. 118 2427 
53-4-111 11.12.104 2217 
53-4-111 11.12.211, 420 2344 
53-4-113 11.12.104 2217 
53-4-113 11.12.211, 420 2344 
53-4-246 Opinion No. 118 2427 
53-6-101 46.12.501 1885 
53-6-101 46.12.503 2295 
53-6-101 46.12.602, 605 1662 
53-6-101 46.12.802, 805 2690 
53-6-101 46.12.901, 902, 911, 912 2274 
53-6-101 42.16.3603 1884 
53-6-101 46.12.3803 2554 
53-6-103 46.12.501 1885 
53-6-111 46.12.511 - 513 2556 
53-6-113 Rules I, II (SRS) 1885 
53-6-113 46.12.204, 901, 902, 905, 911, 

912, 915 2274 
53-6-113 46.12.501 1885 
53-6-113 46.12.503, 505 2295 
53-6-113 46.12.504 2688 
53-6-113 46.12.511 - 513 2556 
53-6-113 46.12.602, 605 1662 
53-6-113 46.12.802, 805 2690 
53-6-113 46.12.2101, 2102 2228 
53-6-113 46.12.3601, 3603 1883 
53-6-113 46.12.3803 2554 
53-6-131 46.12.3601, 3603 1883 
53-6-131 46.12.3803 2554 
53-6-141 Rules I, II (SRS) 1885 
53-6-141 46.12.204, 901, 902, 905, 911, 

912, 915 2274 
53-6-141 46.12.501 1885 
53-6-141 46.12.503, 505 2295 
53-6-141 46.12.504 2688 
53-6-141 46.12.511 - 513 2556 
53-6-141 46.12.602, 605 1662 
53-6-141 46.12.802, 805 2690 
53-6-141 46.12.2101, 2102 2228 
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Register 
MCA Rule or A.G.'s OJ2inion Page No. 

53-6-141 46.12.3803 2554 
53-6-402 46.12.3603 1883 
53-20-203 46.8.102 1895 
53-20-204, 205 46.8.102, 1301, 1302, 1304, 1305 1895 

61-5-102 23.3.502, 509, 519 2680 
61-5-104 23.3.502, 503, 505 - 507 2682 
61-5-105 23.3.503, 505 - 507, 519 2682 
61-5-106 - 108 23.3.502, 519 2680 
61-5-110 Rule I (Justice) 2687 
61-5-110 23.3.502, 505 - 507, 509, 511, 512, 

514, 515, 519 2680 
61-5-111 Rule I (Justice) 2687 
61-5-111 23.3.502, 503, 505 - 509, 519 2680 
61-5-112 Rule I (Justice) 2687 
61-5-112 23.3.502, 503, 505 - 509, 511, 512, 

514, 515, 519 2680 
61-5-113 Rule I (Justice) 2687 
61-5-113 23. 3.502, 507, 509 2680 
61-5-114 - 116 23.3.502 2680 
61-5-117 Rule I (Justice) 2687 
61-5-117 23.3.502, 503, 505 - 509, 511, 512, 

514, 515, 519 2680 
61-5-125 Rule I (Justice) 2687 
61-5-125 23.3.502, 505 - 509, 511, 512, 

514, 515, 519 2680 
61-5-201 Rule I (Justice l 2687 
61-5-201 23.3.505, 507, 519 2682 
61-5-206 23.3.507 2683 
61-5-207 Rule I (Justice) 2687 
61-5-207 23.3.507 2683 
61-5-209 23.3.519 2686 
61-5-210 23.3.503 2682 
61-5-305 Rule I (Justice) 2687 
61-5-305, 306 23.3.502 2680 
61-6-107 Opinion No. 119 2433 
61-7-114 Opinion No. 119 2433 
61-B-402 Opinion No. 93 1561 
61-10-121 18.8.511A 1962 
61-10-121 18.8.514, 515 1964 
61-10-121 18.8.519 1704 
61-10-122 18.8.511A 1962 
61-10-122 18.8.514, 515 1964 
61-10-141 18.8.519 1704 

69-3-103 Rule III 
(Public Service Regulation) 2207 

69-3-103 38.5.2405 1658 
69-3-207 Rules I - IX 

(Public Service Regulation) 2207 
69-4-602, 603 38.5.2405 2036 
69-4-603 38.5.2405 1658 
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70-1-105 
70-1-108 
70-32-201, 202 

72-11-104 

75-1-201 - 203 
75-1-201 - 203 
75-1-201 - 203 
75-1-201 - 203 
75-1-201 - 203 
75-1-201 - 203 
75-1-201 - 203 
75-1-201 - 203 
75-1-201 - 203 
75-1-201 - 203 
75-1-201 - 203 
75-1-201 - 203 
75-1-205 - 207 
75-1-205 - 207 
75-1-205 - 207 
75-1-205 - 207 
75-1-205 - 207 
75-1-205 - 207 
75-1-205 - 207 
75-1-205 - 207 
75-1-205 - 207 
75-1-205 - 207 
75-1-205 - 207 
75-1-205 - 207 
75-2-111 
75-2-203 
75-5-201 
75-5-611 
75-7-103 
75-10-403 
75-10-404 
75-10-405 

75-10-701 - 715 
75-15-113 
75-15-113 
75-15-121 

Title 76, 
Chs. 3, 4 

76-3-102, 103 
76-3-103 
76-3-201 
76-3-301 
76-3-401 
76-3-601 
76-4-103, 104 
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Rule or A.G.'s Opinion 

Opinion No. 95 
Opinion No. 95 
Opinion No. 112 

Opinion No. 91 

Rules I - XXIII 
Rules I - XXIII 
Rules I - XXIII 
Rules I - XXIII 
Rules I - XXIII 
Rules I - XXIII 
Rules I - XX!II 
4.2.312 - 334 
8.2.302 - 324 
12.2.428 - 450 
18.2.235' - 257 
36.2.521 - 543 
Rules XXIV - XXVI 
Rules XXIV - XXVI 
Rules XXIV - XXVI 
Rules XXIV - XXVI 
Rules XXIV - XXVI 
Rules XXIV - XXVI 
Rules XXIV - XXVI 
4.2.312 - 334 
8.2.302 - 324 
12.2.428 - 450 
18.2.235 - 257 
36.2.521 - 543 

(Agriculture) 
(Conunerce) 
(FWP) 
(Health) 
(Highways) 
(State Lands) 
(DNRC) 

(Agriculture) 
(Co!IIDerce) 
(FWP) 
(Health) 
(Highways) 
(State Lands) 
(DNRC) 

16.8.1407, 1501, 1503 
16.8.1407, 1501, 1503 
16.20.102 
16.20.102 
Opinion No. 106 
16.44.303 
16.44.325 
16.44.202, 302 - 304, 306, 325, 

327, 334, 609 
Opinion No. 104 
Declaratory Ruling (Highways) 
18.6.251 
18.6.251 

Opinion No. 101 
Opinion No. 101 
Opinion No. 121 
Opinion No. 101 
Opinion No. 101 
Opinion No. 121 
Opinion No. 101 
Opinion No. 101 

Register 
Page No. 

1710 
1710 
2239 

1554 

1606 
1606 
1606 
1606 
1606 
]1)06 
1606 
2699 
2699 
2699 
2699 
2699 
1623 
1623 
1623 
1623 
1623 
1623 
1623 
2699 
2699 
2699 
2699 
2699 
2471 
2471 
2679 
2679 
1914 
2154 
2158 
1623 
2153 
1906 
2592 
1646 
1646 

1823 
1823 
2516 
1823 
1823 
2516 
1823 
1823 
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76-5-101 
76-5-103 
76-5-404 

77-1-701 
77-1-703 
77-1-704 
77-1-705 
77-1-706 
77-1-707 

80-3-104 
80-3-104 
80-3-105 
80-3-105 
80-3-105 
80-3-110 
80-9-206 
80-11-205, 206 

81-1-104 
81-2-102, 103 
81-2-102, 103 
81-23-203 
81-23-302 

81-23-302 

81-23-302 
81-23-302 
81-23-302 
81-23-302 
81-23-302 
81-23-302 

82-4-203 
82-4-203 
82-4-204 
82-4-204 

82-4-205 

-167-

Rule or A.G.'s Opinion 

Opinion No. 106 
Opinion No. 106 
Opinion No. 106 

Rule II 
Rules I, III, V 
Rules I, IV, V 
Riules II, V 
Rule III 
Rules I, III, IV 

(State Lands) 
(State Lands) 
(State Lands) 
(State Lands) 
(State Lands) 
(State Lands) 

(Agriculture) 
- 3505 

(Agriculture) 

Rules I - III 
4.12.3501, 3503 
Rules I - III 
4.12.3501 
4.12.3501, 
4.12.3501, 

3503 - 3505 

Rule I 
4.9.401 

3503 - 3505 
(Agriculture) 

Opinion No. 108 
32.3.136, 401 
32.3.136, 401 
8.86.301 
Pooling Rules 
(Commerce-Milk Control) 
Milk Quota Plan Rules 
(Commerce-Milk control) 
8.86.301 
8.86.301 
8.86.301 
8.86.301 
8.86.301 
8.86.501 - 506 

Rule VI (State Lands) 
26.4.301 
Rules II - XI (State Lands) 
26.4.301 - 327, 401 - 413, 501 - 518, 

520 - 524, 601 - 609, 621 - 626, 
631 - 652, 701 - 703, 711 - 735, 
751, 761 - 763, 801 - 807, 
811 - 816, 821 - 825, 831 - 833, 
901- 904, 907, 911, 912, 1001-
1015, 1101 - 1119, 1121, 1125, 
1131- 1137, 1141- 1148, 1206-
1210, 1212 - 1215, 1221 - 1228, 
1231, 1232, 1234 - 1242, 1246 -
1254, 1260 - 1263, 1302, 1303, 
1309 

Rules I, II, VI - XI, XIII 
(State Lands) 

Register 
Page No. 

1914 
1914 
1914 

2546 
2546 
2546 
2546 
2546 
2546 

2267 
2062 
2267 
2266 
2062 
2062 
2467 
1627 

1999 
1648 
2394 
1949 

1297 

1301 
1304 
1524 
1949 
2298 
2333 
2300 

1452 
1318 
1372 

1318 

1372 
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Register 
MCA Rule or A.G.'s OEinion Page No. 

82-4-205 26.4.301- 327, 401 - 413, 501, 510 -
513, 521 - 524, 602, 621 - 626 
645 - 648, 723 - 725, 731, 733 
751, 804- 807, 821 - 825, 833, 
901, 902, 911, 912, 1001 - 1004, 
1101 - 1119' 1121, 1125, 1129, 
1131 - 1137' 1141 - 1148, 1201 -
1210, 1212 - 1215, 1221 - 1228, 
1231, 1232, 1234 - 1242, 1246 -
1254, 1260 - 1263, 1302, 1303' 
1309 1318 

82-4-206 26.4.413 1371 
82-4-221 Rules VII, XIII (State Lands) 1452 
82-4-221 26.4.406, 409, 410, 413, 1204, 

1221 - 1228 1368 
82-4-222 Rules I, II, VII, XIII 

(State Lands) 1372 
82-4-222 26.4.302 - 306, 308, 310 - 327, 

401, 901, 902 1331 
82-4-223 Rule IX, X (State Lands) 1453 
82-4-223 26.4.647, 1101 - 1119, 1121 1421 
82-4-225 26.4.411 1370 
82-4-226 Rules X, XI (State Lands) 1470 
82-4-226 26.4.401 - 405, 410, 413, 

1001 - 1014 1362 
82-4-227 Rule II (State Lands) 1372 
82-4-227 26.4.407, 516, 518, 751, 801, 802 

804 - 806, 811, 815, 903, 904, 
907, 912, 1131 - 1133, 1135, 
1136, 1141 - 1148' 1303 1368 

82-4-228 26.4.1303 1517 
82-4-231 Rules III - V, VII (State Lands) 1374 
82-4-231 26.4.401 - 405, 413, 501, 505, 507, 

510, 514, 516, 517, 520 - 524, 
601 - 609, 621 - 626, 631- 647, 
649 - 652, 751, 761, 763, 801, 
802, 804 - BOG, 831 - 833, 903, 
904, 907, 911, 912, 1006 - 1013' 
1125, 1260 - 1263, 1302, 1303 1362 

82-4-232 Rules I, III - V, VII, XI, XII 
(State Lands) 1372 

82-4-232 26.4.401, 413, 501 - 504, 514, 520, 
521, 601 - 609, 638, 645, 646, 
650, 651, 701 - 703, 811, 815, 
821, 823 - 825, 831 - 833, 903, 
904, 907, 1005 - 1013' 1101 -
1119, 1303 1362 

82-4-233 26.4.401, 638, 711, 713, 714, 716-
721, 723 - 726, 728, 730 - 733, 
762, 831 - 833, 903, 904, 907, 
1006 - 1013' 1303 1362 

82-4-234 26.4.638, 713 1408 
82-4-235 Rule XI (State Lands) 1470 
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82-4-235 

82-4-237 
82-4-238 
82-4-238 
82-4-239 
82-4-239 
82-4-242 
82-4-251 
82-4-251 

82-4-253 
82-4-254 
82-11-111 
82-11-123 

85-2-113 
85-2-314, 315 
85-2-402 
85-15-214 

87-1-301 
87-1-303 
87-1-303 
87-5-105 

90-6-104 

90-6-104 
90-6-106 

90-6-106 
90-6-108 

90-6-108 
90-9-202 

90-9-302 

90-9-401 

Ch. 70, Sec. 4, 
L. 1987 

Ch. 70, sec. 4, 
L. 1987 

Ch. 77, Sec. 2, 
L. 1985 

Ch. 77, Sec. 2, 
L. 1985 

-169-

Rule or A.G.'s qpinion 

26.4.711, 
726, 
1201 

26.4.408, 
Rule II 
26.4.412 

713, 714, 716 - 721, 723 -
728, 730 - 733, 1101 - 1119, 
- 1203, 1205, 1303 
1129, 1201 - 1203, 1205 

Rule VIII 
26.4.1231, 1232, 
Rule VIII 
Rule II 
26.4.1201 - 1203, 

1213 - 1215, 
26.4.648 

(State Lands) 

(State Lands) 
1234 - 1242 

(State Lands) 
(State Lands) 
1205 - 1210, 
1309 

26.4.1212, 1246 - 1254 
36.22.1306 
36.22.1306 

Rules I - IX 
Rules I - IX 
Rules I - IX 
36.14.803 

(DNRC) 
(DNRC) 
(DNRC) 

Register 
Page No. 

1426 
1368 
1372 
1370 
1452 
1504 
1452 
1372 

1492 
1421 
1497 
1657 
1657 

1651 
1651 
1651 
2490 

12.6.701 1960 
12.6.701 1960 
12.6.901 1308 
12.5.301 1310 

Rule I 
(Commerce-Housing) 2626 
8.111.305 2625 
Rule I 
(Commerce-Housing) 2626 
8.111.305 2625 
Rule I 
(Commerce-Housing) 2626 
8.111.305 2625 
Rules I - VI (Commerce-Montana 
Agriculture Development Council) 2026 
Rule V (Commerce-Montana 
Agriculture Development Council) 2027 
Rule VI (Commerce-Montana 
Agriculture Development council) 2028 

Rules VI - IX (State Lands) 

26.4.301- 303, 327, 520 

46.12.503 

46.12.602, 605 

1452 

1318 

2295 

1662 
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Register 
MCA Rule or A.G.'s OPinion Page No. 

Ch. 77, Sec. 2, 
L. 1985 46.12.901, 902, 911, 912 2274 

Ch. 77, Sec. 2, 
L. 1985 46.12.3603 1883 

Ch. 177, Sec. 2, 
L. 1985 11.12.104 2217 

Ch. 289, sec. 2, 
L. 1985 26.4.401 - 405 1362 

Ch. 329, Sec. 4, 
L. 1987 46.12.602, 605 1662 

Ch. 329, sec. 4, 
L. 1987 46.12.501 1885 

Ch. 329, Sec. 4, 
L. 1987 46.12. 901, 902, 911, 912 2274 

Ch. 329, Sec. 4, 
L. 1987 42.16.3603 1883 

Ch. 426, Sec. 1, 
L. 1987 46.8.102 1895 

Ch. 450, Sec. 4, 
L. 1987 Rules I -XV (Health) 2349 

Ch. 501, Sec. 2, 
L. 1987 Rule I (Revenue) 2362 

Ch. 531, sec. 8, 
L. 1985 11.12.104 2217 

Ch. 535, sec. 
10, L. 1987 36.12.801 - 809 2222 

Ch. 538, Sec. 
19, L. 1987 Rules I - IX (DNRC) 1868 

Ch. 538, Sec. 
19, L. 1987 36.21.650, 654 2475 

Ch. 573, Sec. 
22, L. 1985 Rules I - IX (DNRC) 1651 

Ch. 602, Sec. 
13, L. 1985 8.14.603 ! J 

Ch. 609, Sec. 
88, L. 1987 11.12.104 2217 

Ch. 609, Sec. 
113, L. 1987 Rules I - v (Family Services) 2344 

Ch. 609, Sec. 
113, L. 1987 11.7.103, 110 - 113 1700 

Ch. 609, Sec. 
113, L. 1987 11.9.105, 107 1306 

Ch, 609, Sec. 
113, L. 1987 11.9.105, 107 1891 

Ch. 609, Sec. 
113, L. 1987 46.8.102 1895 

Ch. 609, Sec. 
113, L. 1987 46.12.511 - 513 2556 

Ch. 609, Sec. 
113, L. 1987 46.13.301, 303, 304, 401 1788 

Ch. 666, 
L. 1987 42.15.116 2368 

1-1/12/89 Montana Administrative Register 



-171-

Rule or A.G.'s Opinion 

Ch. 728, Sec. 
11, L. 1985 

ch. 728, sec. 
11, L. 1985 

Rules I - IX 

36.21.650, 654 
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1868 

2475 
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