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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing
and where written comments may be submitted. The rule
section indicates that the proposed rule action is adopted
and lists any changes made since the proposed stage. The
interpretation section contains the attorney general's
opinions and state declaratory rulings. Special notices and
tables are inserted at the back of each register.
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. STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MILK CONTROL

NOTICE OF PUBLIC HEARING OF
PROPOSED AMENDMENTS OF RULE
8.86,301 (6)(3).(k) and (1)

In the matter of proposed
amendments of rule 8.86.301
(6)(3), (k) and (1) as it
relates to the class I price

formnula PRICING ROLES

P

DOCKET # 83-88

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT
(SECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED
PERSONS :

1. On Monday, June 13, 1988 at 9:00 a.m., or as soon
thereafter as interested persons can be heard, a public
hearing will be held in Johnson Hall, room 346, at Montana
State University, Bozeman, Montana.

The hearing will continue at said place from day to day
thereafter, until all interested persons have had a fair
opportunity to be heard and to submit data, views or
arguments.

2. The hearing will be held in response to a petition
filed on behalf of Mr. Martin W. Geiger, d/b/a Black Bear
Dairy; Mr. Stacy Auch, d/b/a Misty Vale Dairy; and Mr. Dale
Johnson, d/b/a/ Dale's Dairy Farm.

3. The petition proposes amending ARM 8.86.301(6)(j),
(k) and (1) as follows: (full text of the rule is located at
pages B-2539 through 8-2549, administrative rules of
Montana) (new matter underlined, deleted matter interlined)

"8.86.301 PRICING RULES

(1 . .

(6) . . .

(3) oOff-the-farm wholesale and retail pricing for raw
milk:

(i) the minimum off-the farm wholesale price for raw
milk sold in one-half (1/2) gallon containers is eleven cents
(S0.11) less than the lowest calculated and established
wholegale fluid milk price for pasteurized milk in such
containers.

(ii) the minimum off-the-farm wholegale price for raw
milk sold in one (1) gallon containerg is twenty-two (50.22)
less than the lowest calculated and established wholesale
fluid milk price for pasteurized milk in such containers,

(iii} the minimum off-the-farm retail price for raw
milk sold in one-half (1/2) gallon containers is eleven cents
(80,11) less than the lowest calculated and established
retai fluid milk price for pasteurized milk in such
containers.

MAR Notice No. B=86-23 9-5/12/88
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(iv) the minimum off-the~-farm retail price for raw
milk sold 1n one (1) gallon containers is twenty-two cents
(50.22) less than the lowest calculated and established
retail fluid milk price for pasteurized milk in such
containers.

¢33+ (k) Low fat chocolate two percent milk w@ll be
priced by adding the difference between whole white milk and
whole chocolate milk to the price of white low fat two
percent milk. Monthly price announcements will be amended
accordingly.

¢k3(l) A special price on low fat milk and low fat
chocolate milk in half (1/2) pints purchased by elementary
and high schools is hereby established by applying the same
differential that is used for pricing whole, homogenized milk
to schools and monthly price announcenents amended
accordingly.

7y ..

4. The reasons given for the proposed action is to
permit the petitioners to sell raw milk, either wholesale or
retail at price levels which do not reflect costs associated
with, and allocated to, the pasteurization process, a process
that is not involved in the handling of raw milk.

5. The petition was submitted pursuant to section
81-23-302 and 2-4~315, MCA.

6. Specific factors which the board will take into
consideration in these proceedings will include, but not be
limited to, the following:

a. the ability and willingness of consumers and
retailers to purchase raw milk;

b. cost factors in producing raw milk;

c. cost factors in processing, packaging, transporting,
distributing and jobbing raw milk;

d. current and prospective supplies of milk in relation
to current and prospective demands for such milk for all
purposes;

e. the alternative opportunities, open to milk
producers.

f. applicability of health or ganitary statutes and
regulations.

7. Petitioners have the burden of proving that a
differential price structure for raw milk products is
juastified, that the actual differences in cost support the
differential price levels requested and that such relief is
in the public interest.

8. Interested persons may participate and present data,
views or arguments on the proposed amendment either orally or
in writing at the hearing or by mailing the same to the Milk
Control Bureau, 1520 East 6th Avenue, Helena, Montana, 59620
no later than June 10, 1988,

9. Mr. Geoffrey L., Brazier, Esq., 1424 9th Avenue,
Helepa, Montana has been appointed as presiding officer and
hearing examiner to preside over and conduct the hearing.
However, the Montana Board of Milk Control will sit in
convened session at the hearing.

9-5/12/88 MAR Notice No. §-86-23
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10. The authority for the board to take the action and
adopt rules as proposed ig in sections 81-23-103, 81-23-104
and 81-23-302, MCA. Such rules if adopted in the form as
proposed or in a modified form, will implement section
81-23-302, MCA.

MONTANA BOARD OF MILK CONTROL
CURTIS C. COOK, CHAIRMAN

BY: 22462&4“ 2 4ﬁ;,y

WILLIAM E. ROSS, Bureau Chief

Certified to the Secretary of State May 2, 1988.

MAR Notice No. 8~86-23 9-5/12/88
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MILK CONTROL

NOTICE OF PUBLIC HEARING OF
PROPOSED AMENDMENTS OF RULE
8.86.301 (6)(g){(i)(B)(I),
(I1X),(IV) and (C)(I)

In the matter of proposed )
amendmente of rule 8.86,301 )
(6)(g)(i)(B) (1), (TIII),(IV) )
and (C)(I) as it relates to )
the class I price formula )
) PRICING RULES
)

)

DOCKET # B4-88

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT
(SECTION 81-23-101, MCA, AND FOLLOWIRG), AND ALL INTERESTED
PERSONS :

1. On Monday, June 13, 1988 at 11:00 a.m., or as soon
thereafter as interested persons can be heard, a public
hearing will be held in Johnson Hall, room 346, at Montana
State University, Bozeman, Montana.

The hearing will continue at said place from day to day
thereafter, wuntil all interested persons have had a fair
opportunity to be heard and to submit data, views or
arguments.

2. The hearing will be held in response tc a petition
filed on behalf of Mr. Dave Simon, d/b/a Rocky Mountain Dairy
and Mr. Joe McKernan, d/b/a Joe's Dairy Products.

3. The petition proposes amending ARM 8.86.301
(6)(g) (1) (B)(X),(III),(IV) and (C)(I) as follows: (full text
of the rule is Jlocated at pages 8-2539 through 8-2549,
administrative rules of Montana)(new matter underlined,
deleted matter interlined)

"8.86.301 Pricing Rules

1) . . .

(6)(g)(i)(B) . . .

tF}-—-Pistribukteor--delivery--shati--ba--limitad--to—-the
service-deor-or-refrigerator-storage-boxs

+¥¥+(I) Deliveries shall be limited to a maximum of

four (4) times per week, with a one hundred fifty dollar
($150.00) minimun sale.
GIiI+——The-retaii-AEQre—uha}i—aasumc—ai}~—reapensibiiity
for--mervicing-the-dairy-case-and-rotating-the-stock-of-£fiuid
mt}k-produeEST——in—atorea-uervicc—by-thc-diatributor-—is—-not
permitteds
$§V+—~Qhe-retnii-store—uha}i—asaume-—ai}--respenuihi}ity
Eor~}eua—of—occaaionai-expiration—of—product—code—datesv
) ¥3+(I1) The minimum retail price will be marked down by
8ixteen percent (16%) to arrive at a minimum wholesale drop
service price.

(C) Wholesale dock pickup or delivery price:

9-5/12/88 MAR Notice No. 8-86-24



(I) Delivery shall be FOB the diseributerls processing
plant's dock or FOB the wholesale grocer's dock.
(11} . . ."

4, The reasons given for the proposed action is to
change the rule to make the rule enforceable and to permit
petitioners to effectively compete 80 they may stay in
business.

5. The petition was submitted pursuant to section
81-23-302, and 2-4-315, MCa.

6. Specific factors which the board will take into
consideration in these proceedings will include, but not be
limited to, the following:

a. costs of stocking store coolers and shelves;

b. cost factors in distributing milk, which shall
include, among other things, prices paid by distributors for
equipment of all types required in processing and marketing
milk, and prevailing wage rates in the state.

7. The board takes official notice that processors
were accused of being in violation forty-seven (47) separate
times in complaints filed with the Milk Control Bureau office
between February 18, 1987 and October 19, 1987. Processors
were fined on a total of thirty-four (34) wviolations. For
administrative purposes each account was treated as one
violation, whereas, under the Milk Control Act, each day that
each account was in violation could have been treated as a
separate offense.

Based on information provided and on ongoing
investigations, there appears to be numerous continuing
violations of the above noted rule.

8. Interested persons may participate and present
data, views or arguments pursuant to section 2-4-302, MCA,
either orally at the hearing or in writing by mailing the
same to the Milk Control Bureau, 1520 E. 6th Avenue, Helena,
Montana, 59620, no later than June 10, 1988.

9. Geoffrey L. Brazier, Esg., 1424 9th Avenue, Helena,
Montana has been appointed as presiding officer and hearing
examiner to preside over and conduct this hearing. However,
the full board will sit in convened session at the hearing.

10. Authority for the board to take the action and
adopt the rules as proposed is in sections 81-23-103,
81-23-104 and 81-23-302, MCA. Such rules if adopted in the
form as proposed or in a nmodified form, will implement
section B1-23-302, MCA.

MONTANA BOARD OF MILK CONTROL
CURTIS C. COOK, CHAIRMAN

BY:Z&ZiX?Zﬁw ; {;ﬁin/

WILLIAM E. ROSS, Bureau Chief

Certified to the Secretary of State May 2, 1988.
MAR Notice No. 8-86-24 9~5/12/88
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MILK CONTROL

NOTICE OF PUBLIC HEARING OF
PROPOSED AMENDMENTS OF RULE
8.86.301 (9)(a)

In the matter of proposed )
amendments of rule 8.86.301 )
{9)(a) as it relates to the )
trangportation of class I )
bulk milk between plants ) PRICING RULES
)
) DOCKET # B5-88

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT
(SECTION 61-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED
PERSONS:

1. On Monday, June 13, 1988 at 1:00 p.m., or as soon
thereafter as interested persons can be heard, a public
hearing will be held in Johnson Hall, room 346, at Montana
State University, Bozeman, Montanha.

The hearing will continue at said place from day to day
thereafter, until all interested persons have had a fair
opportunity to be heard and to submit data, views or
arguments.

2. The hearing will be held in response to a petition
filed on behalf of Mr., Edward P. McHugh, d/b/a Clover Leaf
Dairy.

3. The petition proposes amending ARM 8,86.301(9)(a) as
follows: (full text of the rule is located at pages B-2539
through 8-2549, administrative rules of Montana)(new matter
underlined, deleted matter interlined)

"8.86.301 PRICING RULES

[ER N

(9) . .

(a) The following maximum freight allowance be charged
producers of a licensed distributor or dealer, whose plant is
located within Montana, on transfers of bulk milk, a major
portion of which is used in class I, between distributors
situated more than twenty-five (25) road miles apart,
regardless of the state where the receiving plant:

; DISTANCE MAXIMUM FREIGHT ALLOWANCE
5 to 50 miles §--125 s .36
51 to 75 nmiles 40 .51

76 to 100 niles +50 T el

101 to 150 miles T64 .75

151 to 200 miles 785 .96

201 to 250 miles <66 1.17

251 to 300 miles 28 TT1.39%

301 to 350 miles 1749 —1.60

(b) . . .7

9~-5/12/88 MAR Notice No. 8-86-25
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4, The reasons given for the proposed action is to
recover costs of hauling class I bulk milk between plants.

5. Specific factors which the board will take into
consideration in this proceeding will include, but not be
limited to, the following:

a. current and prospective supplies of milk in adjacent
and surrounding areas; '

the need, if any, for freight or transportation
chargea to be deducted by distributors from producer prices
for bulk milk:

c. prices of producer milk in adjacent and surrounding
areas;

d. actual costs of hauling milk. .

6. In its consideration on the merita of the petition,
the board takes official notice as facts within its own
knowledge of the following:

TABLE I
Producer prices in adjacent and surrounding areas--March 1988
CL 1 CL 11 CL IIIX BLEND
Western Colorado 12.91 10.43 10.43 11.59
Great Basin 12.81 10.43 10.43 12.22
Eastern Colorado 13.64 10.43 10.43 12.47
North Dakota 12.11 10.43 10.18 *10.91
Oregon-Washington 12.86 10.58 10.43 11.40
Puget-Inland 12.76 10.58 10.43 11.32
S.W. Idaho 12.41 10.43 10.43 10.82
Montana 13.91 10.66 9.05 12.11

*previous month blend price

TABLE IT
Supplies of milk in adjacent & surrounding areas--March 1988

East & West Colorado 66,576,794 18,585,895 20,472,383

Great Basin 55,998,151 7.545,408 65,773,206
Oregon-Washington 77,772,062 15,285,678 97,657,004
Puget-Inland 90,475,508 21,880,125 128,120,284
5.W. Idaho 10,955,075 7,585.852 48,216,814
Western N. Dakota 7,617,597 379,185 2,594,982

7. The petitioner has the burden of proving that the
proposed rates are cost justified and the proposed change is
in the public interest.

8. Interested persons may participate and present data,
views or arguments pursuant to section 2-4-302, MCA, either
orally at the hearing or in writing by mailing the same to
the Milk Control Bureau, 1520 E. 6th Avenue, Helena, Montana,
59620, no later than June 10, 1988.

9. Geoffrey L. Brazier, Esq., 1424 9th Avenue, Helena,
Montana has been appointed as presiding officer and hearing
examiner to preside over and conduct this hearing. However,
the full board will sit in convened sesszion at the hearing.

MAR Notice No. 8-86-25 9-5/12/88
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10, Authority for the board to take the action and
adopt the rules as propesed 1is in sections 81-23-103,
81-23-104 and 81-23-302, MCA. Such rules if adopted in the
form as proposed or in a modified form, will implement
section 81-23-203, MCA.

MONTANA BOARD OF MILK CONTROL
CURTIS (. COOK, CHAIRMAN

BY: Z(//(,C&A—-o g anﬂ

WILLIAM E. ROSS, Bureau Chief

Certified to the Secretary of State May 2, 1988.

9-5/12/88 MAR Notice No. 8-86-25
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of Rules 11.7.306,
11.7.617 and 11.16.13%
pertaining to requests for
fair hearings

NOTICE OF PROPOSED
AMENDMENT OF RULES
11.7.306, 11.7.617 and
11,16.139 PERTAINING TO
REQUESTS FOR FAIR HEARINGS.
NO PUBLIC HEARING
CONTEMPLATED .

— e Y —t

TO: All Interested Persons

1. On June 24, 1988, the Department of Family Services
proposes to amend Rules 11.7.306, 11.7.617 and 11.16.139 which
pertain to requests for fair hearings,

2. The rules as proposed to be amended provide as fol-
lows:

11.7.306 RIGHT TO FAIR HEARING (1) Any person denied
substitute care placement or foster care maintenance payments
by the department may request a hearing as provided in ARM
46-2-203-within-00-days-of-the-notice-af-deniatll.2.203.

AUTH: Sec, 2-4-201 and 41-3-1103, MCA; AUTH Exten-
sion, Sec. 113, Ch. 609, L. 1987, Eff. 10/1/87
IMP: Sec. 41-3-302 and 41-3-1103, MCA

11.7.617 FOSTER CARE SUPPORT SERVICES, HEARING Any per-
son dissatisfied because of actions by the department or its
representatives regarding foster care support services may
redquest a hearing as provided in ARM 46-2-202-within 50--deys
of-the-notice-of-pdverse—actionll.2.203.

AUTH: Sec, 2~4-201 and 41-3-1103, MCA; AUTH Exten-
sion, Sec, 113, Ch. 609, L. 1987, Eff., 10/1/87
IMP: Sec. 41-3-1103 and 53-4-111, MCA

11.16,139 ADULT FOSTER HOME, FAIR HEARING (1) Any per-
son dissatisfied because of denial, revocation or suspension
of a license may request a fair hearing in accordance with ARM
46727263~ 4hrough- 46221 4— within--90- Gaya--of ~ehe -notice-of-ad-
verse-actionll.2.203.

Subsection 2 remains the same.

AUTH: 2-4-201 and 53-5-304, MCA; AUTH Extension, Sec.

113, Ch. 609, L. 1987, Bff. 10/1/87
IMP: Sec. 53-5-303, MCa

MAR Notice No. 11~15 9-5/12/88
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3. Rationale: These rules were transferred from the
department of social and rehabillitation services to the
department of family services effective July 1, 1987. These
rule amendments are now necessary to reference in the rules
the department of family services' fair hearing rules rather
than those of the department of social and rehabilitation ser-
vices, Additionally, all references to time 1limits for
requesting a fair hearing are deleted. The department's fair
hearing rules specify the time in which a fair hearing request
must be made. By referencing these rules, the time limits
will be consistent throughout the department rules,

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendment in writing to the
Office of Legal Affairs, Department of Family Services, P.O.
Box 8005, Helena, Montana 59604, no later than June 9, 1988.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views, and arguments
orally or in writing at a public hearing, he must make written
request along with any written comments he has to the Office
of Legal Affairs, Department of Family Services, P,0. Box
8005, Helena, Montana 59604, no later than June 9, 1988.

6. If the Department receives requests for a public
hearing on the proposed amendment from either 10% or 25,
whichever is less, of the persons who are directly affected by
the proposed action; from the Administrative Code Committee of
the legislature; from a govermnmental subdivision or agency; or
from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the Hearing will be published in the Montana Admin-
istrative Register, Ten percent of those persons directly
affected has been determined to b%/lifﬁgson/ sed on 12,

- -

of Pamily

Se

Certified to the Secretary of State May 2 , 1988,

9-5/12/88 MAR Notice No. 11«13
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BEFORE THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend-
ment of Rules 46.12.1401
through 46,12,1405,
46.12.1408 through
46.12,1411, 46,12.1413,
46.12.1425, 46,12.1428
through 46.12,1430,
46.12.1433, 46.12,1435 46.12.1430, 46.12.1433,
through 46.,12,1439, 46.12,1435 THROUGH

) NOTICE OF PUBLIC HEARING ON

)

)

)

)

)

)

)
46.12,1441, 46.12.1442, ) 46.,12.1439, 46.12,1441,

)

)

)

)

)

)

)

)

THE PROPOSED AMENDMENT OF
RULES 46,12,1401 THROUGH
46.12.1405, 46.12,1408
THROUGH 46.12,1411,
46.12.1413, 46.12.1425,
46,12,1428 THROUGH

46,12,1444, 46.12.1445, 46,12,1442, 46.12.1444,
46.12.1447, 46.12.14438, 46.12.1445, 46,12,1447,
46.12,1450 through 46,12.1448, 46,12.1450
46.12,1455, 46.12,1462, THROUGH 46.12,1455,
46.12,1475, 46.12.1480 and 46.12.1462, 46.12.1475,
46.12.1481 pertaining to the 46,12.1480 AND 46.12,1481
Heme and Community Services PERTAINING TQO THE HOME AND
Program COMMUNITY SERVICES PROGRAM

TO: All Interested Persons

1. On June 2, 1988, at 9:00 a.m., a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana, to consider
the proposed amendment of rules as listed above pertaining to
the Home and Community Services Program.

2. The rules as proposed to be amended provide as
follows:

46.12.1401 HOME AND COMMUNITY SERVICES PROGRAM, AUTHORI-
TY (1) The United States department of health and human
services (HHS) has granted the department the authority to
provide medicaid home and community services to persons who
would otherwise have to reside in and receive medicaid reim=~
bursed care in am hospital or institutional setting.
Subsection (2) remains the same.

AUTH: Sec. 53-2-201, 53=5-205, 53-6-113 and 53-6-402
MCA; AUTH Extension, Sec, 113, Ch. 609, L. 1987, Eff. 10/1/87;
Sec. 2, Ch. 77, L. 1985, Eff, 10/1/85; Sec. 4, Ch. 329, L.
1987, Eff, 10/1/87

IMP: Sec. 53-2-201, 53-5-205, 53-6-101, 53=-6-111,
53-6-131, 53-6~141 and 53-6-402 MCA

46.12.1402 LIMITING ENROLLMENT ON BASIS OF AVATILABLE
FUNDS (1) Enrollment in the home and community services
program is limited based on federal restrictions and state
appropriations. Enrollment will be on a first-come-first-
served basis for elderly and physically disabled persons. Fey

MAR Notice No., 46-2-538 9-5/12/88



-857-

physieatiy--disabied-peraons-and-developmentalliy-disabied-per-
sens;-priority-—for-enroliment—-witi-be-given-to-those-persons
determined--by--the-deparement-or--ita-destgnee——to-be~mogt—in
neecd-of-servicens

{(2) When all slots are filled, a waiting list will be
established to select those persons determined by the depart-
ment or its designee to be most in need of services. Priority
for placement will be established according to the following
criteria:

{a) the amount of other community services available to
meet the person's needs;

(b) the ability of the case management team to provide
services that meet the person's health and safety needs; arnd

(c) _the person’'s risk of institutionalization or death.

Subsections (2) through (3) (c) remain the same but will
be recategorized as (3) through (4) (c).

(d) eliminate services that may be provided in the home
and community services programs; or

(e) eliminate one or more categories of persons to be
served,

AUTH: Sec. 53~2-~201, 53~6=-113 and 53-6=-402 MCA; AUTH
Extension, Sec., 113, Ch. 609, L, 1987, Eff, 10/1/87; Sec. 2,
Ch. 77, L. 1985, Eff. 10/1/85; Sec. 4, Ch, 329, L. 1987, Eff,
10/1/87

IMP: Sec, 53-2-201, 53-6-101, 53-6-111 and 53-6-402
MCa

46.12.1403 FNBIVIDWARS PERSONS WHO MAY BE SERVED

Subsections (1) through (1} (a) (ii) remain the same.

(A) Some physically disabled persons are considered to
require intensive institutional care. These are persons whose
past medical history and current medical prognosis may require
them to receive intensive long term care in an inpatient
hospital or rehabilitation setting. These persons may receive
services under the home and community services program if they
otherwise would require continued services in an inpatient
hospital serviees or rehabilitation setting.

Subsections (1) (a) (iii) through (I)(g) remain the same.

AUTH: Sec, 53=2-201, 53-6-113 and 53-6~402 MCA; AUTH
Extension, Sec. 113, Ch. 609, L. 1987, Eff. 10/1/87; Sec. 2,
Ch. 77, L. 1985, Eff, 10/1/85; Sec, 4, Ch. 329, L., 1987, Eff.
10/1/87

IMP: Sec. 53-2-201, 653-6=101, 53-6-111 and 53-6-402
MCA

46,12.1404 HOME AND COMMUNITY SERVICES, DEFINITION

Subsections (1) through {1} {b) remain the same.

(c) personal care akeendant services, as defined in ARM
46.12,1428;
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(d) adult day care services, as defined in ARM
46,12,1431;

Subsections (1) (e) through (1) (i) remain the same.

(j) social transportation services, as defined in ARM
46.12.1453;

Subsections (1) (k) through (1) (gq) remain the same.

AUTH: Sec. 53-2-201, 53=6-~113 and 53-6-402 MCA; AUTH
Extension, Sec. 113, Ch. 609, L. 1987, Eff. 10/1/87; Sec. 2,
Ch. 77, L. 1985, Eff, 10/1/85; Sec. 4, Ch., 329, L. 1987, Eff,
10/1/87

IMP: Sec, 53-2-201, 53-6-101, 53-6~111 and 53-6-402
MCA

46.12.1405 GENERAL REQUIREMENTS Subsections (1) through
{5) remain the same.

(6) Reimbursement for Hhome and community services for
the clderly and physically disabled persons shall not be
provided made to a-persen-y a member of that-persern's the

person's immediate family. Immediate family includes the
following:

Subsections (6) (a) through (6) (p) remain the same.

(7) Pre-vocational, educational and supported employment
services are not reimbursable eniy-when-a--persen-is--enreiied
in-the--home-and--community-services—program--immedinteiy-upon
dinehavrge~£from-a~hospisads - S~ T o~ <FGRAMR, under the home
and community services program.

ta}--Pre-voecationaty-educarionat-and-supporeed-cnpioyment
servieces-are-not-reimbursablie-when-otherwise-avaitabie-through
toeni-sduentionni-or-vosationat-rehabiittntton-programss

Subsections (8) through (9) remain the same.

(10) Home and community services will not be provided
when services are or could be funded through either the adult
or children's foster care program or the developmental dis-
abllities program. The department may, within its discretion,
authorize exceptions to this rule. All exceptions must be
prior authorized by the department.

AUTH: Sec., 53-2-201, 53-6-113 and  53-6-402 MCA; AUTH
Extension, Sec. 113, Ch. 609, L. 1987, Eff. 10/1/87; Sec. 2,
Ch. 77, L. 1985, Eff, 10/1/85; Sec. 4, Ch. 329, L. 1987, Eff.
10/1/87

IMP: Sec., 53-2-201, 53-6-101, 53-6-111 and 53-6-402

MCA

46.12.1408 CASE MANAGEMENT SERVICES, REIMBURSEMENT

Subsections (1) through (1) (b) remain the same,

(2) For elderly persens and physically disabled persons,
case management services provided by a case management team
under contract with the department shall be reimbursed based
on a negotiated per diem rate. met-te-exeeed-l0-percent-ef-the
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seakewide-average-per-diem-rate-for-skitied-murstng-and-inter-
mediate-enre-facttitiens
{tar-=An-—incentive-payment-may-be-~atiowed-in--aecordance
with-the-foliewings
{i}~-Po-be-etigibte-for-the--ineentive-payment;—-the~cane
management-«beam-must-contain-cosesr—~through-prudent-develop-
ment-~of-plans-af-cave;-—within-the-£following-timiess
tAr=-~total--payments--under--subeontracts--for--home-—-and
ecommunity-services--shati-not-exceed-50-percent-of-the-average
seatewide--per~-diem-rate--for--nursing-home--ecare--for--those
veciptents-had--they-bean=-=gerved-in-shitlted-nursing-er-inker-
mediate-care-fasiiitetens
{43} -Phe~-amount-of-the-~inecentive-~payment--witi--be-~as
negotinted-with--the-case-management—team-and~-shati-not-execeed
the-diffavance-baetwean-50-perment-of-the-average-statewide-pey
diem-rate-for--nursing-home--care-for-recipiants-severed-undey
the~eontrast-had-they-been-aerved-in-shiliced-nursing-or-inter—
mediate--gare~—factiities-pnd--the-toralt--paymentas--made-under
subeontracts-—for-home-and-communtty-servicess
tby--Contracts-shail-be--issuwed on the basis-of-submitted
bids-that- do-not--exceed -the petitbursement -timtte -speetfited-in
this-~rute--and--+that - meet il --other - ~applkicable --stake-and
faderal-statukes-and-requlations:

AUTH: Sec. 653-2-201, 53-5-205, 53-6-113 and 53-6-402
MCA; AUTH Extension, Sec. 113, ch. 609, L. 1987, Eff. 10/1/87;
Sec, 2, Ch, 77, L. 1985, Eff, 10/1/85; Sec. 4, Ch. 329, L.
1987, Eff. 10/1/87

IMP: Sec. 53-2-201, 53=5=205, 53-6-101, 53-6-111,
53-6-131, 53-6-141 and 53-6-402 MCA

46.12,1409 INDIVIDUAL PLANS OF CARE FOR ELDERLY AND PHY-

SICALLY DISABLED PERSONS  Subsections (1) through (3)
remain the same.

(4) The case management team in developing the plan of
care shall consult with the reeipient person or the reeipt
entts person's legal representative and with the reeipientls
person's attending physician. The case management team may
also consult family members, welativesy psychologists, medical
personnel and others eenaultantar who have knowledge of the
person's needs.

Subsections (5) through (7) (a) remain the same.

(b) consistency of plan with preadmissien screening
datas criteria; and

Subsection (7) (¢) remains the same.

AUTH: Sec. 53=2-201, 53-6-~113 and 53-6-402 MCA; AUTH
Extension, Sec. 113, Ch. 609, L., 1987, Eff. 10/1/87; Sec. 2,
Ch. 77, L. 1985, Eff, 10/1/85; Sec. 4, Cch. 329, L. 1987, Eff,
10/1/87

IMP: Sec. 53-2-2C1, 53~6-101, 53-6-111 and 53-6-402
MCA
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46.12,1410 INDIVIDUAL PLANS OF CARE FOR DEVELOPMENTALLY

DISABLED PERSONS Subsections (1) through (2} (a) remain
the same,

(b} consistency of plan with preadmissien screening
datkas criteria; and R

Subsection (2) (¢) remains the same.

AUTH: Sec., 53-2-201, 53-~6=113 and 53-6-402 MCA; AUTH
Extension, Sec. 113, Ch. 609, L, 1987, Eff. 10/1/87; Sec. 2,
Ch. 77, L, 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L, 1987, Eff.
10/1/87

IMP: Sec, 53-2-201, 53-6-101, 53-6-~111 and 53-6-402
Mca

46.12.1411 COST OF PLAN OF CARE AS REASON FOR DENYING

SERVICES (1) Home and community services wiii-be-dented
to-a-persen-when-the-cost-to-the-medicaid--program-of-the-per-
sonls-gerrces, are limited to persons whose home and com-
munity service costs, as determined in accordance with sub-
section (I (a) of this rule, is-prejeected-te--excecd-the--cont
ef are no more than what medicaid would pay for the person's
institutional care, ags determined in accordance with
subsection (1} (b) of this rule. The department may, within
its discretion, authorize exceptions to this limit, Any
services exceeding this limit must be prior authorized by the
department. Phis Cost determinations will be made Bby--the
department before the implementation of the proposed plan of
care has been approved by the department.

Subsections (1) (a) and (1) (b) remain the same.

(i} For ICF and SNF levels of care, payment rates
projected in accordance with ARM 46.12.1204 are based on the
statewide weighted average medicaid nursing home per diem
rate. TPhe-H5I--payment--standard---regg-forty---404---dokkars
for-—personai-needs -ty --eonsidered-+o—-be--the--equivalent-of
room- and=--board coxta~--Bhis-amount-4is---gubbracted--from-—the
statewide - average - nursing ——home---rake———tor——arrive--at--the
eeiting-~-againse - which-prejeested--—annealkized --costs -under
the-plan-of--care—are-csmpareds

Subsection (1) (b) (ii) remains the same.

{c) For persons in need of intensive institutional care,
the maximum plan of care cost shall not exceed 86%-eof what the
cosk-sf-mervice-te medicaid payment for that person would have
been in an inpatient hospital or rehabilitation setting. Home
and community services for persons in need #m of intensive
instituticnal care must reeeive be prior autherizatien-from
authorized by the department.

Subsection (1) (d) remains the same.

AUTH: Sec¢, 53-2-201, 53-6-113 and 53-6-402 MCA; AUTH
Extension, Sec. 113, Ch. 609, L, 1987, Eff. 10/1/87; Sec. 2,
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Ch., 77, L, 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L. 1987, Eff.
10/1/87

IMP: Sec. 53=-2-201, 53-6-101, 53-6-111 and 53-6-402
MCA

46,12.1413 NOTICE AND FAIR HEARING (1) The department
will provide written notice to applicants for and recipients
of home and community services when the-feiliewirg determina=~
tions are made by the department concerning their status
pertaining to:

Subsections (1) (a) through (5) remain the same.

AUTH: Sec. 53-2-201, 53-6-113 and 53-6-402 MCA; AUTH
Extension, Sec. 113, Ch. 609, L. 1987, Eff. 10/1/87; Sec. 2,
Ch. 77, L. 1985, Eff. 10/1/85; Sec., 4, Ch. 329, L. 1987, Eff.
10/1/87

IMP: Sec. 53-2-201, 53-6=101, 53-6-111 and 53-6-402
MCA

46.12,1425 HOMEMAKER SERVICES, DEFINITIONS Subsections
(1) and (1) (a) remain the same,

th}-—heatth-supportive-services-conststing-of--asatnkanece
with-these-activities-necessary~-te-neet-p-personts-heatth-care
neadss

(eb) social restorative services consisting of assis-
tance which will further a person's involvement with activi-
ties and other persons; and

(dc) teaching services consisting of activities which
will improve a person's or family's skills in household
managementy-setf-earer and social functioningy. and-chiid-eare
ackivitiesns

(2) Homemaker services wili--be-provided-oniy-in-a-per-
senis-ploce of -residense, shall not include the provision of
ggrsonal care services as defined in ARM 46.12.555 through
6.12.557.

faF-——Piace-~nf--residence-inetudes—-an-—-individuaiis-——ewn
heme-or-a-fegster-homer--finse--of-restdance-does-not-inelunde-a
hospital-or-a-long-term-carc-~£fneility-as-defined-2n-56-5-36%7
M@h:--A-long-term-ecare--faetitty-in-—-defined-an--a-skiited--or
inteymediate--nursing--faetlityy—~FEFELMR-or-licensed--persenat
eare-facility:

AUTH: Sec. 53-2-201, 53-6-113 and 53-6-402 MCA; AUTH
Extension, Sec. 113, Ch, 609, L. 1987, Eff. 10/1/87; Sec., 2,
Ch. 77, L. 1985, Eff, 10/1/85; Sec. 4, Ch. 329, L. 1987, Eff,
10/1/87

IMP: Sec, 53-2~-201, 53-6-10]1, 53-6-111 and 53~6-402
MCA
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46,12,1428 PERSONAL CARE AYPENDANP SERVICES, DEFINITIONS

(1) Personal care aetemndent services mean--medicarzy
oriented-tasks-provided-in-g-personta-piace-sf-residence-whiak
incinde-basie-persenal--hygiena-and--grooming-{bathing;-dress-
ingy-shewering)y-—asststanse—~with--totteting;-asststance-with
satf-pdministered--medieations;--asginstance-with--foody-nueri-
tiony--diek-tineluding-the-pueparation~eof-meats-if—-ineidental
te--medicat--nend);--and-pecompanying——the-resipient-pa-abeain
mediani~diagnosis-er-treaement: are defined as provided in ARM
46.12.555, except that under the home and community services

rograms:
E {3a) Personal care astendart services in--a--reeipientls
ptace-ef--restdence may include homemaker services as defined
in ARM 46.12.1425,

{3)--Prace~ofé--residence--inctudes-a--persents-own--hemey
foster~--home-or-a--community-home-for~the-deveiopmentatiy-dis—
abled;-except-that--persongl-care--pttendant--services-may-not
+netude~-homemaker-services-when-tha-persen--resides-in-a-com-
munity-home-——-for-the-developmentaiiy-disebled.--Piace-of-resi-
dence-deca-not--inatude--—a-hospitnl —-skitled~or-~-intermediate
nursimg-faciiiby;-ICF/MR-or-licensed--personat-care--fnatiteys

{b}) Personal care services may include supervision for
health and safety reasons, and escort and transportation for
non-medical reasons.

(c) Personal care services shall not include the spe-
cialized services outlined in ARM subsections 46.12.555(4) (a)

through (f).

AUTH: Sec¢, 53-2-201, 53-6-113 and 53-6-402 MCA; AUTH
Extension, Sec. 113, Ch., 609, L. 1987, Eff., 10/1/87; Sec. 2,
ch. 77, L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L. 1987, Eff.
10/1/87

IMP; Sec. 53-2-201, 53-6-101, 53-6=111 and 53-6-402

MCA

46.12.1429 PERSONAL CARE APPENBANF SERVICES, REQUIRE-

MENTS (1) The requirements for personal care ateendant
services are found in ARM 46.12.5567. exeept-that-when-a-per-
sonat--cara-~atktendant-altso--provides--homemaker-servicesy-the
attapdant-must-meek-the-regquirements-in~ARM=46-32:3426

AUTH: Sec. 53-2-201, 53-5-205, 53-6-113 and 53~6~402
MCA; AUTH Extension, Sec. 113, Ch. 609, L. 1987, Eff. 10/1/87;
sec. 2, Ch. 77, L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L.
1987, Eff. 10/1/87

IMP: Sec. 53-2-201, 53-5-205, 53-6-101, 53-6-111,
53-6~131, 53-6-141 and 53-6-402 MCA

46.12.1430 PERSONAL CARE APYENDAN® SERVICES, REIMBURSE-
MENT (1) Reimbursement for personal care attendant
services shait will be as provided in ARM 46,12,5577. even
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when-perseonali--cere —-atbendant - -semrices —-inelude -the --provi-
sion-of-hememaker-servicesc

AUTH: Sec. ©53-2-~201, 53-5-205, 53-6-113 and 53-6-402
MCA; AUTH Extension, Sec. 113, Ch. 609, L. 1987, Eff. 10/1/87;
Sec. 2, Ch. 77, L. 1985, Eff. 10/1/85; Sec. 4, Ch, 329, L.
1987, Eff. 10/1/87

IMP: Sec. 53-2-201, 53-5-205, 53-6-101, 53-6-111,
53-6-~131, 53=6=141 and 53~6-402 MCA

46.12,1433 ADULT DAY CARE SERVICES, REIMBURSEMENT

(1) Reimbursement for adult day care services not paid
through other federal, state or locally funded programs shatli
will be the lower of the following:

Subsections (1) (a) and (1) (b) remain the same.

AUTH: Sec., 53-2-201, 53-6-113 and 53-6-402 MCA; AUTH
Extension, Sec. 113, Ch. 609, L., 1987, Eff, 10/1/87; Sec. 2,
Cch. 77, L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L. 1987, Eff,
10/1/87

IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and ©53-6-402
MCa

46,12,1435 HABILITATION SERVICES, DEFINITION

{1) Habilitation is defimed--as intervention designed ¢e
for ass;stigg in-the-deveiopment-of-a-persents--shitis~er—-the
reduetion--of --behavier- which --4nterferes ~with--the--persenis
develspments persons to acquire, retain and improve the self-
help, socialization and adaptive skills necessary to reside
successfully in home and community settings. Services include
the provision of social training and/or health related skills
to_ensure optimal functioning of persons. These skills must
be identified in the imdividual plan of care as appropriate
in relation to the person's current developmental level and
needs in accordance with the principle of normalization.

Subsections (2) through (2) (¢) remain the same,

(3) Habilitation services for elderly and physically
disabled persons may be delivered in matwrel: their own homes,
foster and group homes.

(4) Prevocational, educational or supported employment
are not reimbursable under the home and community services

program.

AUTH: Sec., 53-2-201, 53-6-113 and 53-6-402 MCA; AUTH
Extension, Sec. 113, ch. 609, L. 1987, Eff. 10/1/87; Sec. 2,
Ch. 77, L. 1985, Eff. 10/1/85%; Sec. 4, Ch, 329, L., 1987, Eff,
10/1/87

IMP: Sec. 53~2-~201, 53-6-101, ©53-«6~«111 and 53-«6-402

MCA
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46.12.,1436 HABILITATION SERVICES, REQUIREMENTS

Subsection (1} remains the same. .

(2) A provider of habilitation services for the physi-~
cally disabled and elderly persons may be any of the follow-
ing:

Subsections (2) (a) through (2} (f) remain the same.

(3) All professional providers of »ehabilitation serv-
ices must meet all professiocnal and other licensing and certi-
fication requirements otherwise provided in +his-sub-chapters
ARM 46.12.1401 through 46.12.1482.

AUTH: Sec., 53-2-201, 53-6-113 and 53-6-402 MCA; AUTH
Extension, Sec, 113, Ch., 609, L, 1987, Eff. 10/1/87; Sec. 2,
Ch., 77, L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L. 1987, Eff,
10/1/87

IMP: Sec, 53-2-201, 53-6-101, 53-6-111 and 53-6-402

MCcA

46.12.1437 HABILITATION SERVICES, REIMBURSEMENT

Subsections (1) through (I) (b) remain the same.

(2) Reimbursement for habilitation services not paid
through other federal, state or locally funded programs will
be the lower of the following:

{a) the provider's usual and customary charges (billed

charges); or
(b)  rates negotiated by the department or its designee.

AUTH: Sec. 53-2-201, 53-6=-113 and 53-6-402 MCA; AUTH
Extension, Sec., 113, c¢h. 609, L. 1987, Eff. 10/1/87; Sec. 2,
Ch. 77, L. 1985, Eff, 10/1/85; Sec. 4, Ch. 329, L. 1987, Eff.
10/1/87

IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53=-6~-402

MCA

46.12.1438 RESPITE CARE, DEFINITION Subsections (1) and
(2) remain the same.

(3) Respite care may be provided in a weeipienets per-
son's place of residence or through placement ef-the-reeipient
in another private residencey=-a=--foster--hrome or other related
community setting, a hospital, a skilled nursing facility, an
intermediate care facility or an intermediate care facility
for the mentally retarded.

(4) Payment for respite care provided in a hospital must
be prior authorized by the department.

AUTH: Sec. 53-2-201, 53-6-113 and 53-6-402 MCA; AUTH
Extension, Sec. 113, Ch. 609, L. 1987, Eff. 10/1/87; Sec. 2,
Ch. 77, L. 1985, Eff, 10/1/85; Sec. 4, Ch. 329, L. 1987, Eff.
10/1/87

IMP: Sec. 53=-2-201, 53-6-101, 53-6-111 and §53-6-402

MCaA
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46.12.1439 RESPITE CARE, REQUIREMENTS Subsections (1)
through (4) remain the same,

(5)  Approval for additional respite will be based on the
following criteria:

{(a) the provision of excess respite can be made while
staying within plan of care cost limits; and

{(b) the need for excess respite is caused by:

(1) an unexpected family emergency requiring the normal
caregiver to be away; .

{ii) unusually high stress in the normal caregiver; or

(i1i) other unusual or unexpected circumstances which
make excess respite more reasonable than alternative place-~
ments such as an institution.

AUTH: Sec. 53-2-201, 53-5-205, 53-6-113 and 53-6-402
MCA; AUTH Extension, Sec. 113, Ch. 609, L. 1987, Eff. 10/1/87;
Sec. 2, Ch. 77, L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L.
1987, Eff, 10/1/87

IMP: Sec., 53-2-201, 53-5-205, 53-6-101, 53-6-111,
53-6-131, 53-6-141 and 53-6-402 MCA

46,12.1441 QUTPATIENT OCCUPATIONAL THERAPY SERVICES,

DEFINITION Subsection (1) remains the same,

(a) Occupational therapy services may be provided for
habilitative or maintenance purposes, te-disabled-persens:

AUTH: Sec. 53-2-201, 53-5-205, 53-6~113 and 53-6-402
MCA; AUTH Extension, Sec, 113, Ch. 609, L., 1987, Eff. 10/1/87;
Sec. 2, Ch. 77, L. 1985, Eff. 10/1/85; Sec. 4, Ch., 329, L.
1987, Eff. 10/1/87

IMP: Sec, 53-2-201, 53-5-205, 53-6-101, 53=-6-111,
53-6=131, 53-6~141 and 53-6-402 MCA

46.12,1442 OQUTPATIENT OCCUPATIONAL THERAFPY SERVICES, RE-

QUIREMENTS (I} Requirements for outpatient occupational
therapy services are as provided in ARM 46.12.546% except that
under the home and community services program:

(a) maintenance therapy can be reimbursed; and

(b) no visit limitation exists for maintenance therapy.

AUTH: Sec. 53-2-201, 53-5-205, 53-6-113 and 53-6-402
MCA; AUTH Extension, Sec, 113, Ch, 609, L. 1987, Eff. 10/1/87;
Seec, 2, Ch, 77, L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L,
1987, Eff, 10/1/87

IMP: Sec. §53=2-~201, 53-5=205, 53-6-101, 53-6~111,
53-6-131, 53-6~141 and 53-6-402 MCA

46.12.1444 OQUTPATIENT PHYSICAL THERAPY SERVICES, DEFINI=-

TION Subsection (1) remains the same.

(a) Outpatient physical therapy services may be provided
for habilitative or maintenance purposes, te-disabled-persens:
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Subsections (1) (b} through (1) (b} (ii) remain the same.

AUTH: Sec. 53-2-201, 53-5-205, 53-6-113 and 53-6-402
MCA; AUTH Extension, Sec. 113, Ch. 609, L. 1987, Eff. 10/1/87;
Sec. 2, Ch. 77, L. 1985, Eff, 10/1/85; Sec. 4, Ch. 329, L,
1987, Eff. 10/1/87

IMP: Sec. 53-2-201, 53-5-205, 53-6~101, 53-6-111,
53-6=-131, 53-6-141 and 53~6-402 MCA

46.12,1445 OUTPATIENT PHYSICAL THERAPY SERVICES, RE=

QUIREMENTS (1) Requirements for outpatient physical
therapy services are as provided for in ARM 46.12,526% except
that under the home and community services program:

{(a) maintenance therapy can be reimbursed; and

{b) no visit limitation exists for maintenance therapy.

42}--A-physicai--therapy-nsatabanty——student-or~-aide-may
essist-in-the-practice-of-physical-therapy-under-direst-super—
vision-of-the-licensed—-physieal-therapist-—who-in-vespensibie
for-and-participates-in-the-patientis-treatment-pregrams

AUTH: Sec. 53-2-201, 53-5-205, 53-6~113 and 53-6-402
MCA; AUTH Extension, Sec., 113, Ch. 609, L, 1987, Eff, 10/1/87;
Sec. 2, Ch. 77, L. 1985, Eff, 10/1/85; Sec. 4, Ch. 329, L.
1987, Eff. 10/1/87

IMP: Sec. 53-2=-201, 53-5-205, 53-6-101, 53-6-111,
53-6-131, 53-6-141 and 53-6=-402 MCA

46.12,.1447 SPEECH PATHOLOGY AND AUDIOLOGY SERVICES,

DEFINITION Subsection (1) remains the same.

(a) Speech pathology services may be provided ke--dis-
abled-recipients for habilitative or maintenance purposes.

Subsections (1) (b) through ~ (1) (b} (vii) (C) remain the

same.

AUTH: Sec, 53-2-201, 53-5-205, 53-6-113 and 53-6-402
MCA; AUTH Extension, Sec, 113, Ch. 609, L. 1987, Eff, 10/1/87;
Sec. 2, Ch. 77, L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L.
1987, Eff. 10/1/87

IMP: Sec. 53-2-201, 53=5=205, 53-6-101, 53-6-111,
53-6-131, 53=-6=141 and 53-6-402 MCA

46.12.1448 SPEECH PATHOLOGY AND AUDIOLOGY SERVICES,
REQUIREMENTS (1) Requirements for speech patholegy and
audiology services are as provided in ARM 46.12.531 and ARM
46.12.536+ except that under the home and community services

rogram:
(a) maintenance therapy can be reimbursed; and
(b) no visit limitation exists for maintenance therapy.

AUTH: Sec. 53-2-201, 53-5-205, B53-6=~113 and 53-6-402
MCA; AUTH Extension, Sec. 113, Ch, 609, L. 1987, Eff, 10/1/87;
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Sec., 2, Ch, 77, L, 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L.
1987, Eff. 10/1/87

IMP: Sec. 53=-2-201, 53-5-205, 53-6-101, 53-6~111,
53-~6~131, 53-6-141 and 53-6-402 MCA

46.12.1450 MEDICAL ALERT AND MoNFPORINGAENVIRONMENTAL

MODIFICATIONS, DEFINITIONS (1) Medical alert and
monitering/environmental modifications services are designed
to provide the recipient with accessibility and safety in the
home environment so as to maintain or improve the ability of
the recipient to remain in the home.

(2) Services may include installation of wheelchair
ramps, grab-bars and medieai--alert--systems other adaptive
equipment.

AUTH: Sec., 53-2-201, 53-5-205, 53-6-113 and 53-6-402
MCA; AUTH Extension, Sec. 113, ch. 609, L. 1987, Eff. 10/1/87;
Sec, 2, Ch, 77, L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L,
1987, Eff. 10/1/87

IMP; Sec. 53=~2-201, 53~5-205, 53=-6-101, 53-6~111,
$3-6-131, 53-6-~141 and 53-6-402 MCA

46.,12,1451 MEDICAL ALERT AND MONIPORINGAENVIRONMENTAL

MODIFICATIONS, REQUIREMENTS (1) All environmental modi~
fications and adaptive equipment must;:

(a) be medically necessary and relate specifically to
the person's disability;

(b) provide for the person's accessibility and safety in
the home;

(c) have a specific adaptive purpose;

(d) be essential to prevent institutionalization; and

(e) not constitufe ineligible room and board or general
housing maintenance.

(22) Any-mMedical alert deviee systems must be+

+a} connected to a local emergency response system with
the capacity to activate emergency medical personnel,

(23} Aii-eEnvironmental modifications must meet the
specifications set by the American national standards insti-
tute in 1980,

Subsections (3) and (4) remain the same in text but will
be renumbered as (4) and (5).

AUTH: Sec, 53-2-201, 53-5-205, 53-6-113 and 53-6-402
MCA; AUTH Extension, Sec. 113, Ch. 609, L. 1987, Eff, 10/1/87;
Sec. 2, Ch. 77, L. 1985, Eff, 10/1/85; Sec. 4, Ch. 329, L.
1987, Eff. 10/1/87

IMP: Sec. 53-2-201, 53-5-205, 53-6-101, 53-6-111,
53=6~131, 53-6-141 and 53-6-402 MCA
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46.12.1452 MEDICAL ALERT AND MON¥POREINGFENVIRONMENTAL

MODIFICATIONS, REIMBURSEMENT (1) Reimbursement for
medical alert and meniterzmgfenvironmental modifications not
provided by other federal, state or locally funded programs
shatt will be the lower of the following:

Subsections (1) (a) and (1) (b) remain the same.

AUTH: Sec. 53-2-201, 53-5-205, 53-6-113 and 53-6-402
MCA; AUTH Extension, Sec. 113, Ch., 609, L. 1987, Eff, 10/1/87;
sec. 2, Ch. 77, L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L.
1987, Eff, 10/1/87

IMP: Sec. 53-2-201, 53-5-205, b53-6-101, 53-6-111,
53-6~131, 53-6-141 and 53-6-402 MCA

46.12.1453 TRANSPORTATION SERVICES, DEFINITION

(1) Transportation means travel furnished by common
carrier or private vehicles +o-persens for social, medieal
amd or other non-medical reasons. defined-as-neecessary-in-the
individuat-pltan-of-caver

AUTH: Sec. 53-2-201, 53-5-205, 53-6~113 and 53-6-402
MCA; AUTH Extension, Sec. 113, Ch. 609, L. 1987, Eff, 10/1/87;
Sec, 2, Ch. 77, L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L.
1987, Bff. 10/1/87

IMP: Sec. 53-2-201, 53-5-205, 53-6-101, 53-6-111,
53-6-131, 53-6-141 and 53-6-402 MCA

46.12.1454 TRANSPORTATION SERVICES, REQUIREMENTS

(1) Transportation services will be provided only after
volunteer transportation services, or transportation services
funded by public programs other than medicaid, have . heen
exhausted.

(2) A-ecommen—carrier Transportation providers must pro-
vide proof of:

(a) a valid Montana driver's license;

{b) adequate automobile insurance; and

(c) assurance of vehicle compliance with all applicable
federal, state and local laws and regulations.

{(3) Transportation must be provided by the most cost
effective mode.

(4) " Transportation must be provided only when necessary
to transport recipients to and from activities that are in-
cluded in the individual plan of care.

AUTH: Sec. 53-2-201, 53~5-205, 53-6-113 and 53-6-402
MCA; AUTH Extension, Sec. 113, Ch. 609, L. 1987, Eff, 10/1/87;
Sec. 2, Ch., 77, L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L.
1987, Eff., 10/1/87

IMP: Sec. 53-2-201, 53=5=205, 53-6-101, 53-6-111,
53-6-131, 53-6=141 and 53-6-402 MCA
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46,12.1455 TRANSPORTATION SERVICES, REIMBURSEMENT

(1) Reimbursement for transportation not provided
through other federal, state or locally funded programs shaii
will be the lowest of the following:

{a) the amewnt+ department's fee schedule as specified in
ARM 46.12.1005;

{(b) the provider's usual and customary charges (billed
charges); or

(c) rates negotiated with providers by the department or
its designee,

AUTH: Sec. 53=2-201, 53-6-~113 and 53-6-402 MCA; AUTH
Extension, Sec. 113, Ch. 609, L. 1987, Eff. 10/1/87; Sec. 2,
Ch. 77, L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L, 1987, Eff.
10/1/87

IMP: Sec, 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA

46.12.1462 PSYCHOLOGICAL SERVICES, DEFINJTION

(1) Psychological services are defined as provided in
ARM 46.12.580 with-+he-foliewing--additions: except that under
the home and community services program:

{a}--Paychelogieat--services--may-onty-~be--provided--for
disabled-persons-for-habilitative-purposess

{ba) Psychological services aime include only consulta-
tion with providers and caregivers directly involved with the
recipient and development and monitoring of behavior programs.

AUTH: Sec. 53-6-113 MCA; AUTH Extension, Sec. 4, Ch.
329, L. 1987, Eff. 10/1/87
IMP: Sec, 53-6~101 and 53-6~141 MCA

46.12.1475 RESPIRATORY THERAPY SERVICES, REQUIREMENTS

Subsections (1) and (2) remain the same,

(3) Respiratory therapy services are must be furnished
in the person's home and be limited to reeipsemts persons who
would be-institutiemaidized require care as an inpatient in a
hospital, SNF or ICF without respiratory care.

(4) Resplratory therapy services may be provided only to
persons who have adeguate support services to be cared for at
home and who wish to be cared for at home.

Subsection (4) remains the same in text but will be
renumbered as subsection (5).

AUTH: Sec. 53-6-113 MCA; AUTH Extension, Sec. 2, Ch. 77,
1., 1985, Eff. 10/1/85; Sec. 4, Ch, 329, L. 1987, Eff. 10/1/87
IMP: Sec, 53-6-101 and 53=-6=-141 MCA

46.12.1480 DIETITIAN SERVICES, DEFINITION

(1) Dietitfan services mean services related to the
nutrikdionai-needa-of-and management fer-~the--reecipientr of a
person's nutritional needs.
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(2) Dietitian services include evaluation and monitoring
of nutritional status, nutrition counseling, therapy,
education and research,

AUTH: Sec. 53-6-113 MCA; AUTH Extension, Sec. 2, Ch. 77,
L. 1985, Eff, 10/1/85; Sec, 4, Ch, 329, L., 1987, Eff. 10/1/87
IMP: Sec. 53-6-101 and 53-6-141 MCA

46.12.1481 DIETITIAN SERVICES, REQUIREMENTS

(1) Dietitian services must he provided by a registered
dietitian or a licensed nutritionist. Registered dietitiansg
must meet the Gualifications im 37-21-302 MCA and licensed
nutritionists must meet the licensing requirements in
37=25=302 MCA.

Subsection (2) remains the same.

(3) Dietitian services are limited to a maximum of 12
hours per fiscal years; however, the department may, within
its discretion, authorize further specified hours of dietitian
services in _excess of thig limit. Any services exceeding this
limit must be prior authorized by the department.

AUTH: Sec, 53-6-113 MCA; AUTH Extension, Sec. 2, Ch. 77,
L. 1985, Eff. 10/1/85; Sec. 4, Ch, 329, L. 1987, Eff. 10/1/87
IMP: Sec. 53~6=101 and 53-6-141 MCA

3. Since the inception of the Home and Community Serv-
ices Program, case management teams have been paid quarterly
incentive payments. During the last legislative session,
there were many guestions about the amount and cost-effective-
ness of incentive payments. The proposal to remove incentive
payments and apply the savings to an increase in case manage-
ment per diem payments is anticipated to be more cost effec-
tive. This proposal will reguire a corresponding change
regarding the methodology for calculating per diem payments.
The incrcase will cause case management per diem to be more
than 10% of the statewide average Medicaid rate for nursing
home care.

The maximum plan of care limit will be increased from 80%
to 100% of the statewide average Medicaid rate for nursing
home care. Increasing the maximum plan of care limit will
result in increased program costs by allowing more individuals
to be served under the waiver. However, average waiver costs
will still be significantly less (53%) than nursing home
costs.

Proposed for adoption is a waiting list for services with

persons ranked by the specified criteria. This listing will
provide a uniform basis for the provision of services.

MAR Notice No. 46-2-538 9-5/12/88



-871-

buplication of resources with certain other programs
would be generally limited by the proposed amendment., This
would assure efficient utilization of programs.

Changes to service definitions and requirements in the
following service areas were made to comply with federal
requirements and state practice: homemaker, personal care,
habilitation, adaptive equipment, medical alert, environmental
modification, respite, therapies, transportation, respiratory
therapy and dietitian services.

Copies of this rule are available at local county welfare
and human services offices,

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may alsoc be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P,0, Box 4210, Helena, Montana 59604, no later than
June 9, 1988.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.

6. This rule will be effective July 1, 1988.

7
Difector, Sokial and Rehabilita-
tion Services
7 .
Certified to the Secretary of State Logr < 1988,

’
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BEFORE THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend- ) NOTICE OF PUBLIC HEARING ON
ment of Rules 46.12,555, ) THE PROPOSED AMENDMENT OF
46.12.556 and 46.12.557 ) RULES 46.12,555, 46.12.556
pertaining to personal care } AND 46.12,557 PERTAINING TO
services ) PERSONAL CARE SERVICES

TO: All Interested Persons

1, On June 2, 1988, at 1:00 p.m.,, a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana, to consider
the proposed amendment of Rules 46.12,555, 46.12.,556 and
46.12.557 pertaining to personal care services.

2. The rules as proposed to be amended provide as
follows:

46,12,555 PERSONAL CARE SERVICES, DEFINITION

Subsections (1) through (2) (a) remain the same.

(b) Escort services are limited to trips to obtain medi-
cal diagnosis or treatment or to shop for items specifically
required for the recipient's health and maintenance.

Subsections {3) through (5) (e) remain the same.

AUTH: Sec. 53-6~113 MCA; AUTH Extension, Sec, 2, Ch. 77,
L, 1985, Eff, 10/1/85; Sec. 4, Ch. 329, L. 1987, Eff. 10/1/87
IMP: Sec. 53-6-101, 53-6-131 and 53-6-141 MCA

46.12.556 PERSONAL CARE SERVICES, REQUIREMENTS

Subsection (1) remalns the same.

(2) Personal care services are eaty available only to
persens recipients who reside at home, er-in-a-iieemsed-foster
home-er-a-iicensed-group-heme---Persens--raniding-in--ticensed
fester-er-—group-hemes-must-have-personat--care-serviees-prior
autherired-by-the-deparements

(3) Personal care services will not be provided when
services are or could be funded through either the adult or
children's foster care program or the developmental disabili-
ties program. The department may, within its discretion,
authorize exceptions to this rule. All exceptions must be
prior authorized by the department.

(34) Personal care services sha:i are not be--previded
te reimbursed by medicaid for persons who reside in a hospital
or long-term care facility as defined in 50-5-101, MCA, and
licensed under 50-5-201, MCA,

(5) Personal care services can be provided only if the
recipient's health and safety in the home can be adequately
assured by the provision of such services,

(a) The recipient's medical condition must be stable,
which is defined as follows:
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(i) the condition is not expected to exhibit sudden
deterioration;

11 the condition does not require freguent medical or
nursing judgement to determine changes in the recipient's plan
of care; and

(1ii) the condition is such that a physically disabled or
elderly recipient does not need constant skilled professional
care but does require routine supportive assistance in the
home to prevent a health or safety crisis from developing.

(b) The recipient must be capable of making choices
about activities of daily living, understanding the impact of
these choices and assuming responsibility for the choices, or
have somecone residing within or outside the household willing
to direct their activities.

(c) Recipients who have unstable medical conditions
characterized by episodic events, rapid deterioration, fre-
quent professional intervention or modification in the plan of
care, or need for skilled treatment or rehabilitafion activi-
ties, are not appropriate for personal care and should be
referred for home health, nursing, rehabilitation or other
long-term care services.

Subsections (4) through (6) remain the same in text but
will be renumbered as (6) through (8).

(a) be enrolled as a medicaid equaiified provider and
agree to abide by all pertinent state medicaid regulations;

Subsections (6) (b) through (6) (j) remain the same in text
but will be recategorized as (8) (b) through (8) (j).

(79) Reimbursement for Ppersonal care services shall not
be preovided-by made to a member of the recipient's immediate
family. A--member--gf--the---reeipientta-iImmediate family
ingludes the following:

Subsections (7) (a) through (7) (p) remain the same in text
but will be renumbered as (9) (a) through (9) (p).

(10) Personal care services are not available to reljeve
a parent of their child caring or other legal responsibili-
ties,

(a) Personal care for disabled children may be appropri-
ate when the parent is unqualified or otherwise unable to
provide the personal care or the child is at risk of institu-
tionalization unless the services are provided.

(811) Persconal care services may be terminated for any
of the following reasons:

(a) the recipient becomes ineligible for medicaid;

(b) the recipient's physician requests termination of
services;

¢)  the recipient's health and safety needs in the home
cannot be adequately met by the provision of personal care
services;

(d) the recipient no longer has a medical need for per-
sonal care services;

(be) the recipient leaves the state;
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(ef) the recipient dies:

(dg) the recipient ie admitted to a skilled or inter~
mediate nursing facility, intermediate care facility for the
mentally retarded, hospital, licensed personal care facility
or placement other than a full-time residence;

(eh) the recipient requests termination of services or
refuses to accept help: or

'+£+-~the——reeipicnt*s~phyaieian——fequests——terménatien—ei
servicess
+g¥--the-reeiptentla——hentth-and-safety-neads-in-the-home
canngt——be—aéequate}y—met-hynnthe—pravisien——ef——pe!sena&—eage
servieesr-or
th}--the--reecipient-no-tenger—has-a-medienl-need-for-per-
sonal-care-seryieess

(i) the recipient refuses the services of the personal
care attendant based solely or partly on the attendant's race,
creed, religion, sex, marital status, color, age, handicap or
national origin.

(912) The department may terminate or reduce personal
care services when funding for services is unavailable.

(13) The department will provide at least 10 days ad-
vance notice when personal care services are terminated for
any of the reasons listed in subsections (11) (a) through (d).

(14) The department will provide written notice to ap-
plicants when services are denied.

(15) A person may request a fair hearing for any deter-
mination made by the department with which he is dissatisfied.
Fair hearings will be conducted as provided for in ARM

46.2.201 et seq.
AUTH: Sec. 53-6-113 MCA; AUTH Extension, Sec. 2, Ch. 77,

L. 1985, Eff, 10/1/85; Sec. 4, Ch., 329, L. 1987, Eff. 10/1/87
IMP: Sec., 53-6~101, 53-6-131 and 53-6~-141 MCA

46,12,557 PERSONAL CARE SERVICE, REIMBURSEMENT

(1) Personal care services are limited to 56 40 units of
attendant service per week per recipient. Fhe-department--may
autherize-—units-in-excess--ef-this-Iimiktr--Hnits-in-excess-of
the~-1imit-must—-be-prier--authorieed~-by-the~departments [low-
ever, the department may, within its discretion, authorize
additional hours in excess of this limit, Any services g¢x-
ceeding this limit must be prior authorized by the department.
Prior authorization for excess hours will be based on a con-
sideration of the following:

{a) Short term assistance is required as the result of
an acute medical episode.

(b) Short term assistance is required to prevent insti-
tutionalization during the absence of the normal caregiver.

{c)  More intensive service is required during a post-—
hospitalization period.
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(d) a1l alternative arrangements for meeting the
recipient's medical needs have been explored and are not
feasible including, but not limited to, provision of persocnal
care services in combination with other formal services or in
combination with contritutions of informal caregivers.

(2) Persocnal care services shall be delivered by pro-
viders contracting with the department.

(a) Under exigent circumstances, the department may
negotiate directly with an attendant or rurse to deliver
personal care services. Exigent circumstances may include,
but are not limited to, services to persons living out of
state who continue to be eligible for Montana medicaid.

(#3) Reimbursement for perscnal care services is based
on contracted unit rates. The rates are for units of
attendant, serviee--or-writs--ef--pursing nurse supervision,
overtime and travel services.

(i) A unit of attendant service is one hour and means
an on-site visit specific to a recipient.

(ii) A unit of nurasing nurse supervision service is one
hour and means an on-site recipient visit pius and related
activity specific to that recipient.

(iii) A wunit of overtime service is one hour and means
services provided by an attendant in excess of 40 hours per
week.

{(iv) A unit of travel time is one hour and means time
gpent in travel by an attendant as part of his principal
activity, such as travel time between recipient home visits.
Travel time does not include time from the attendant's home to
the first recipient or from the last recipient home visit back
to the attendant's home.

(4) Reimbursement is nct available to attendants for
mileage to and from recipient homes.

Subsection (3) remains the same hut will be renumbered

{5).
{4}y--¥ranspertation-eof--provider-persennci-to-and--£from-a
reeipientls-home-ta-nok-a-vreimbursabie-servieer

AUTH: Sec. 52-6~113 MCA; AUTH Extension, Sec. 2, Ch. 77,

L. 1%85, Eff, 10/1/85; Sec, 4, Ch, 329, L. 1987, Eff, 10/1/87

IMP: Sec., 53=6=101 and Sec. 53-~6=141 MCA

3. The current recipient limit of 56 hours per week is
being reduced to 49 hours to keep personal care services a
cost-effective alternative to nursing home care. Exceptions

to the 1limit would be prior authorized by the Department
according to the criteria outlined in the propcsed rule. The
proposed limitation on escort services 1s taken from the
gquidelines issued in the Federal Medical Assistance Manual.
More efficient use of services will be provided for by the
general limitation upon duplication of services. The specific
criteria already relied upon in determining eligibility ard
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reimbursement for the service are being proposed for incorpo-
ration inte the rules. The amendment allowihg reimbursement
for attendant travel time between recipient homes was made to
implement a Department of Labor interpretation to the Depart-
ment's personal care contractor. The proposed amendments
would provide explicit notice to recipients of their rights
relating to fair hearing and notice from adverse actions. The
cther changes proposed in this rule are included to clarify
policy areas that have been confusing or inconsistently
applied.

4, Interested parties may submit their data, views, or
argunents either orally or in writing at the hearing., Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0. Box 4210, Helena, Montana 59604, no later than
June 9, 1988.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.

6. These rule changes will be effective July 1, 1988,

Director, Sécial and Rehabilita-
tion Services

certified to the Secretary of State ,/C§Zap A , 1l988.
/
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BEFORE THE BOARD OF REALTY REGULATION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of proposed
rules pertaining to timeshare
sales

NOTICE OF ADOPTION OF NEW
RULES I (8.58.102) and

Il (8.58.601) THROUGH XVI
(8.58.618) PERTAINING TO
THE LICENSURE OF TIME-
SHARE BROKERS AND SALES-
PERSONS AND THE
REGISTRATION OF TIME-
SHARE OFFERINGS

TO: All Interested Persons:

1. On February 25, 1988, the Board of Realty Regulation
published notice of a proposed adoption of rules concerning
licensure of timeshare brokers and salespersons and the
registration of timeshare offerings at page 332 of the 1988
Montana Administrative Register, issue number 4.

2. The agency has adopted the rules exactly as proposed.

3. Comments to the rules and the board's responses are
as follows:

COMMENT: At the public hearing, Don 8t. Peter, attorney
representing timeshare projects, commented, although
indicating the matter is legislative, that the fee structure
for timeshare 1in Montana is very high in comparison to other
states and this will have an impact on timeshare development.
He commented that proposed Rule III does not clarify whether
each development must have a broker. He commented that
campground membership is not adequately addressed,
particularly in regard to an existing unique campround concept
which has no limit on membership or possession which is not
based on discrete and fixed intervals of time.

RESPONSE: The comments are appreciated, As indicated by Mr.
St. Peter, the fee structure is statutory and a matter for
legislation. Rule III is not intended to exceed any statutory
requirement pertaining to each development having a broker,
but to clarify that, a licensee designated to supervise must
be a broker. The board believes that the rule adeguately
provides for this. Pertaining t¢ campgrounds, particularly
the described unigue concept, the board must presently rely on
the statutes to address the problem, but, if a definite
problem arises that can be lawfully resolved by rule, the
board will so act. .

CUMMENT : At the public hearing Raymond Bozlee,
vice-president, Northwest Natural Resources Association,
provided information on the unique campground concept
described above.

RESPONSE: The comments are appreciated. No response 1is
required.
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COMMENT : At the public hearing Don Swindle, developer,
provided information on the unigue campground concept
described above and, also, commented that there is a problem
with the definition of “timeshare" and that a definitive
answer to what a "timeshare" is should be provided.

RESPONSE: The comments are appreciated. The board believes
that an adequate definition of "timeshare" is obtainable from
the Montana Timeshare Act and to further define "timeshare" by
rule would be exceeding its authority.

4. No other comments or testimony were received.

JOHN DUDIS, CHAIRMAN
BOARD OF REALTY REGULATION

» ATTORNEY
ENT OF COMMERCE

Certified to the Secretary of State May 2, 1988.
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BEFORE THE FISH AND GAME COMMISSION
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION

of a new rule pertaining ) OF ARM 12.3.108

to elk permits ) (RULE I) ESTABLISHING
PREREQUISITES FOR SPECIAL
ELK PERMIT

TO: All Interested Persons

1. On February 11, 1988 the Montana Fish and Game
Commission published notice of a proposed rule concerning
prerequisites for acquiring elk permits at page 225 of the 1983
Montana Administrative Register, issue number 3,

2. The Commigsion has adopted the rule as proposed with
the following changes:

12.3.108 (RULE I) PREREQUISITES FOR SPECIAL ELK PERMIT
(1) Any-perseon-whe-iz-the-helder- of- & valdd A5 --resident-olk
License -or-a-valid--B-10- nonresident--big- gome -gembination
Ligense--may-apply- -For-a--apecial--olk-permifs APPLICANTS FOR
SPECIAL ELK PERMITS MUST ACQUIRE AN A-5 RESIDENT ELK OR A B-10
NONRESIDENT BIG GAME COMBINATION LICENSE PRIOR TO APPLYING FOR
A SPECIAL PERMIT.

3. The Commission has considered the comments received:

COMMENT : The Administrative Code Committee staff
recommended that the rule should be written in mandatory
language.

RESPONSE: The Commission adopted the suggestion in the
changes made in the proposed rule.

Certified to the Secretary of State May 2, 1988.
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BEFORE THE FISH AND GAME COMMISSION
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION OF ARM
of rules establishing the ) 12.9.501 THROUGH 12.9.507
procedures for wildlife habitat ) (RULES I THROUGH VII)

acquisition. ) ESTABLISHING WILDLIFE
HABITAT ACQUISITION

TO: All Interested Persons:

1. On January 14, 1988 the Montana Fish and Game
Commission published notice of the proposed adoption of ARM
12.9.501 through 12.9.507 (Rules I through VII) relating to the
establishment of procedures for wildlife habitat acquisition at
page 13 of the 1988 Montana Administrative Register, issue
number 1.

2. Written and oral comments were received at seven
hearings held between February 10 and February 17, 1988. Other
written comments were received through February 22, 1988.

3. As a result of the comments received, the rules have
been adopted as proposed, except for the following change (new
material capitalized and underlined, deleted material
interlined):

12.9.501 (RULE TI) PURPQSE (1) The fish and game
commisgion and the department of fish, wildlife and parks have

the mandate for the protection, preservation and propagation of
the fish and wildlife resources of the state and for the
promotion of state parkg and outdoor recreation. The
acquisition of lands, by lease, easement or purchase, for
wildlife habitat and-zreorecationalk-aceess-are IS an integral
part of this mandate.

AUTH: 87-1-241, MCa IMP: 87-1-241 and 87-1-242, MCA

4. The commission has considered the comments received:

COMMENT: The legislation was directed at wildlife habitat
and not recreational access, as is implied in 12.9.501 (Rule
.

RESPONSE: The commission agrees that recreational access
refers to the department's general mandate and not the specific
legislation. The terminology will be deleted to eliminate the
¢onfusion. Although a number of people spoke on behalf of
access options, the legislative intent of the bill is c¢lear
that habitat acquisition is to be the focus of the program.

COMMENT: Acquisition of access is a valid part of the
program and should be part of the implementing rules.

RESPONSE: The commission interprets 87-1-241, MCA, as
prohibiting purchases of land whose only purpose would be to
provide access. However access could be acquired as an
ﬁdditional benefit of land acguired primarily for wildlife
abitat.
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COMMENT: The department should emphasize outright
purchase rather than leases or easements,

RESPONSE: The legislative statement of intent clearly
Btates that the department must use the management objectives
for each proposal and the desires of the landowner to determine
the method of acquiring an interest in land. Otherwise, the
statement of intent requires a preference for leases or
conservation easements.

COMMENT: How will the commission determine "reasonably
distributed” throughout the seven regions?

RESPONSE: The rules do not specify how the commission
must interpret the term "reasonable.," However, important
habitats are being identified in all seven regions as a part of
developing a statewide acquisition plan. The plan will aid the
commlission in addressing the needs throughout the state.
Simple criteria such as dollar amounts or acreages are
inappropriate when considering the variety of possible
acquisitions and types of interests that might be acquired.

COMMENT: The State Land Board should not be a part of the
approval process.

RESPONSE: Section 87-1-209, MCA, requires approval under
some circumstances; the rule 1s consistent with the statute.

COMMENT: The phrase "acquire habitat" should bhe
substituted for "where important habitat is seriously
threatened” in ARM 12,9.502 (Rule II).

RESPONSE: Although the bill itself does not contain the
terminclogy, the statement of intent used the language as
proposed in providing direction to the department for its
rules,

COMMENT: Several comments were received concerning
specific parcels of land, operational aspects of the program,
or aspects of the program to be covered in the Statewide
Habitat Acquisition Plan.

RESPONSE: Although these comments were good and evidenced
public concern, they were outside the scope of the proposed
rules hearing. The public hearing requirements as a part of
the rules will allow those concerns to be addressed at a later
date.

COMMENT: Additional comments were recelved that were
directed at statutory provisions.
RESPONSE: These provisions gannot be altered by the

commigsion. ) S
/ \
K G'ju%\(( l}‘LAJq—w

Robert Jenseqy, Chairman
Fish and Gamé Commission

Certified to the Secretary of State May 2 , 1988.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE QF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF THE ADOPTION of
of Rule I (42.2.501) relating ) Rule I (42.2.501) relating
to Partial Payments of taxes -) Partial Payment of taxes -
Rules on Waiver of Penalty } Rules on Waiver of Penalty
and Interest. y and Interest.

TO: All Interested Persons:

1. On March 24, 1988, the Department published notice of
the proposed adoption of Rule I (42.2.501) relating to Partial
Payment of taxes -~ Waiver of Penalty and Interest at pages 565
and 566 of the 1988 Montana Administrative Register, issue no.
6.

2. 'The Department has adopted this rule with the following
change:

RULE I APPLICATION OF PARTIAL PAYMENTS (1) All partial
payments ON ACCOUNTS RECEIVABLE BALANCE received by the
Department for the payment of tax, penalty, and interest must be
first applied to the amount of interest due, then to the amount
of penalty due and then to the tax due.

3. The Department received one comment from the
Administrative Code Committee indicating one correction on
implementing sections. § 15-25-105 should be § 15-35-105.

JOHN D}, LaFAVER, Director
Dgpartment of Revenue

Certified to Secretary of State 5-2-88
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VOLUME NO. 42 OPINION NO. 78

CITIES AND TOWNS - Requirement of public hearing prior
to issuance of industrial development revenue bonds;
CITIES AND TOWNS ~ Sale of industrial development bhonds
for community college construction project;

COMMUNITY COLLEGES - Authority to enter into loan
agreements and lease-purchase contracts;

COMMUNITY COLLEGES - Election requirements with regard
to financing for construction project;

COUNTIES - Inapplicability of election regquirement for
issuance of revenue bonds to finance community college
construction project;

ELECTIONS ~ Inapplicability of election requirement for
issuance of revenue bonds to finance community college
construction project;

ELECTIONS - Requirements with regard to financing
arrangements by a community college district;

MUNICIPAL CORPORATIONS - Requirement of public hearing
prior to issuance of industrial development revenue
bonds;

MUNICIPAL CORPORATIONS - Sale of industrial development
bonds for community college construction project;
REVENUE BONDS - Issuance by ¢ity or county for financing
community college construction project;

MONTANA CODE ANNOTATED - Title 90, chapter 5, part 1;
sections 7-7-2205, 7=-7=-2501, 7-7-4423, 20-6~603,
20-~9-451 to 20-3=456, 20-9-453, 20~15=301(2),
20=-15-404(6), 90-5-101(8), 90-5-102(1)(c), 90-5-104;
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. No,
29 (1987), 41 Op. Att'y Gen. No. 72 (1986).

HELD: 1. The election requirement in section 20-9-453,
MCA, does not apply to a county's issuance of
revenue bonds to finance a community college
district's construction project. 42 Op. Att'y
Gen. No. 29 (1987) is modified to the extent
it suggests a contrary conclusion.

2, A community college district may enter into an
agreement with a city whereby the city would
loan the district the proceeds from the sale
of an industrial development revenue bond and
the district would repay the loan from college
revenues.

3. A community college district may enter into a
promissory note loan agreement with a private
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lender whereby the district would repay the
note from college revenues.

A community college district may enter into a
lease-purchase contract  with a private
developer whereby the district would pay the
lease from college revenues,

An election is not required to be held by the
community college distriect to approve the
foregoing arrangements for financing a
community college construction project.
However, a city is required to hold a public
hearing prior to issuing an industrial
development revenue bond under Title 90,
chapter 5, part 1, MCA. Also, when acquiring
or constructing sites or buildings, a
community college district is subject to the
election requirement in section 20-6-603, MCA,

25 April 1988

Ted O. Lympus
Flathead County Attorney
P.0. Box 1516
Kalispell MT 59903-1516

Dear Mr.

Lympus:

You have requested my opinion on the following questions
pertaining to the Flathead Valley Community College

district:

1.

9-5/12/88

May the community college district (the
District) enter into a loan agreement
with the City of Kalispell (the City)
whereby the City would loan the District
the proceeds of an industrial development
revenue bond issued wunder Title 90,
chapter 5, part 1, MCA, and which the
District would repay from revenues of the
District?

May the District. enter into a promissory

note loan agreement with a bank or other
private lender whereby the Distriect would
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repay the note from the District's
revenues?

3. May the District enter inte a lease-
purchase contract with a private
developer for the construction of school
buildings pledging the revenues of the
district to the payment of the lease?

4. Would the wutilization of any of the
foregoing financing options require prior
approval of the electorate of the
District?

You have also requested a clarification of 42 Op. Att'y
Gen. No. 29 (1987).

Your gquestions concern the authority of the District to
obtain financing for the purpose of constructing campus
facilities. The District is considering various
alternatives to obtain such financing. One alternative
involves an agreement whereby the City would issue an
industrial development revenue bond (ID bond) and loan
the proceeds from the bond sale to the District, and the
District would repay the loan from college revenues.
Another alternative involves a promissory note loan
agreement between the District and a bank or other
private lender, with the District repaying the loan from
college revenues. A third alternative involves a
private developer undertaking the construction project
and leasing it to the District by means of a
lease-purchase agreement, with the District paying the
lease with college revenues,

In 42 Op. Att'y Gen. No. 29 (1987), I addressed the same
types of proposed agreements between Flathead County and
the District and held that such agreements were
statutorily authorized. Your request for clarification
of that opinion focuses on the statement that section
20-9-451, MCA, requiring an election for bonds issued by
a county in connection with a county high school,
applies to revenue bonds issued by the county for
purposes of financing a construction project for the
community college. Section 20-15-404(6), .MCA, requires
the trustees of a community college district to adhere
to the school bond provisions of, inter alia, sections
20-9-451 to 456, MCA. Those sections pertain to the
issuance of bonds by a county for purposes of a county
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high school. Therefore, in accordance with section
20-15-404, MCA, the county is governed by those sections
when it issues bonds for purposes of a community college
district. Section 20-9-451, MCA, provides in pertinent
part:

Sections 20-9-452 through 20-9-456 shall be
used for the purposes of indebting a county

for county high school facilities ,...
[Emphasis added.]

Section 20-9-453, MCA, provides in part:

Immediately upon the receipt of any bond
proposition reguest from the trustees of the
county high school, it shall be the duty of
the board of county commissioners to submit
such question to the gualified electors of the
county .... {[Emphasis added.]

Upon reviewing the rules of statutory construction and
the statutes pertaining to the issuance of bonds, I
conclude that the election requirement in section
20-9-453, MCA, does not apply to the county's issuance
of revenue bonds because they do not indebt the county.
Although section 20-9-453, MCA, facially applies to any
proposed bond issue, it must be read together with
section 20-9-451, MCA. See Corwin v. Bieswanger, 126
Mont. 337, 251 P.2d 252, 253 (1953) (statutory
construction requires the entire act to be read together
to give effect to all provisions therein, if possible).
Section 20-9-451, MCA, prescribes the application of the
succeeding sections when the county becomes indebted.
Clearly, the issuance of general obligation bonds
indebts the issuing authority. See § 7-7-2205, MCA.
However, revenue bonds are not issued on the credit of,
and dc rot indebt, the issuing authority. Revenue bonds
are limited obligation rather than general obligation
bonds:; they are pavable from a limited source, usually
from the revenues earned by the facility for which the
bonds were issued. See Lamb & Rappaport, Municipal

Bends at 14-15, 103 (1980},

The issuarce of revenue bonds by a county is authorized
by secticn 7=7-2501, MCA. Section 7=7~4423, MCa,
provides:
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(1) No holder or holders of any bonds issued
under this part shall ever have the right to
compel any exercise of taxing power of the
municipality to pay said bonds or the interest
thereon,

(2) Each bond issued under this part shall
recite in substance that:

(a) said bond, including interest thereon, is
payable from the revenue pledged to the
payment thereof; and

(b) said bond does not constitute a debt of
the municipality within the meaning of any
constitutional or statutory Iimitation or

provision. [Emphasis added.]

Thus, a revenue bond issued by the county does not
constitute or create a county debt within the meaning of
any statutory limitation or provision. Sections
7-7-4423 and 20-9-451, MCA, must be read together. See
Rocky Mountain Elevator Co. v. Bammel, 106 Mont., 407, 81
P.2d 673, 676 (1938) (all pertinent provisions of law
relating to one subject must be considered together). I
therefore conclude that sections 20-9-451 to 456, MCA,
do not apply to the issuance of revenue bonds, Thus,
the election requirement in those sections does not
apply to the county's issuance of revenue bonds to
finance the District's construction project. 42 Op.
Att'y Gen. No. 29 (1987) is modified to the extent that
it is inconsistent with this opinion,

In your inquiry you do not describe the precise nature
of the revenue source that would form the basis of the
bondholder's security for the revenue bonds. It appears
that the District anticipates pledging by contract
specific sources of revenue from the college to secure
the bonds. Of course, such a contractual pledge would
not constitute a general obligation of the District, but
would be an integral part of the limited obligation te
the hondholders.

Your first guestion concerns the authority of the
District to borrow money from the City through the sale
of an 1ID bond by the City and repay the loar from
college revenues. The District has statutory authority
to borrow money for college construction projects and
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repay the loan from college revenues., § 20=15-301(2},
MCA; 42 Op. Att'y Gen. 29 (1987). In issuing ID bonds
to finance such projects, the City is governed by Title
90, chapter 5, part 1, MCA, entitled "Industrial

Development Projects."” Section 90-5-101(8), MCA,
ineludes higher education facilities as an authorized
project for issuance of ID bonds. Section

90-5-102(1) (c), MCA, authorizes a city to issue ID bonds
and loan the proceeds to others for the purpose of
defraying the cost of acquiring or improving a higher
education facility. Therefore, this proposed
alternative is statutorily authorized. This discussion
also answers your question concerning the authority of
the District to borrow money from a bank or other
private lender. Such authority exists under section
20-15~301, MCA.

Your next question concerns the authority of the
district to enter into a lease-purchase agreement with a
private developer. This question was answered in 41 Op.
Att'y Gen. No. 72 (1986), which held: "A community
college board of trustees has authority to lease and/or
lease/purchase property for school purposes.”

Your last guestion concerns the requirement of an
election to approve any of the foregeing financing

alternatives. There are no statutory requirements for
such elections to approve the metheds of financing
discussed above. However, whenever the City issues

revenue bonds under Title 90, chapter 5, part 1, MCA, it
is regquired to hold a public hearing on the proposed
project. The City may not issue the bhonds unless it
appears after the hearing that the project is in the
City's public interest, § 90-5-104, MCA. Also, the
district 1is subject to the election requirements in
section 20-6-603, MCA, when it builds or acquires
buildings and property for the college. See 41 Op.
Att'y Gen. No, 72 (1986), which held that the statutes
pertaining to school districts' acquisition and sale of
property applies to community college districts.

THEREFORE, IT IS MY OPINION:
1. The election requirement in section 20-9-453,
MCA, does not apply to a county's issuance of

revenue bonds to finance a community college
district's construction project. 42 Op. Att'y
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Gen. No, 29 (1987) is modified to the extent
it suggests a contrary conclusion,

2. A community college district may enter into an
agreement with a city whereby the city would
loan the district the proceeds from the sale
of an industrial development revenue bond and
the district would repay the loan from college
revenues,

3. A community college district may enter into a
promissory note loan agreement with a private
lender whereby the district would repay the
note from college revenues,

4. A community college district may enter into a
lease-purchase contract with a private
developer whereby the district would pay the
lease from college revenues,

5. An election is not required to be held by the
community college district to approve the
foregoing arrangements for financing a
community college construction project.
However, a city is required to hold a public
hearing prior to issuing an industrial
development revenue bond under Title 90,
chapter 5, part 1, MCA. Also, when acquiring
or constructing sites or buildings, a
community college district is subject to the
election requirement in section 20-6-603, MCA,

Ve truly yopurs,
LY

MIKE GREELY
Attorney General
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VOLUME NO. 42 OPINION NO, 79

POLICE - Allowance adjustment for retired police
officers;

RETIREMENT ~ Allowance adjustment for retired police
officers;

MONTANA CODE ANNOTATED - Sections 19-9-804, 19-9-903,
19-9-911, 19-9-1011;

REVISED CODES OF MONTANA, 1947 - Section 11-1890(3).

HELD: Section 19-9-1011, MCA, provided for an
adjustment of the monthly allowance of a
police officer who retired on or after July 1,
1975, and before July 1, 1985, in order to
bring the allowance up to one-half of a newly
hired active police officer's salary as of
July 1, 1985, in each city.

26 April 1988

Jim Nugent

City Attorney

201 West Spruce

Missoula MT 59802~4297

Dear Mr. Nugent:

You have requested my opinion on the following question:
Does section 19-9-1011, MCA, provide <for an
annual cost-of-living increase in the
allowances of police officers who retired
between July 1, 1975, and July 1, 19857

The statute under consideration was enacted in 1985 and
zrended in 1987, It now reads as follows:

Allowance adjustment. (1) A  monthly
allowarnce paid under section 31(3), Chapter
456, Laws of 1277 (formexrly section

11-1890(3), R.C.M. 1947), 19-¢-804, 19-9-903,
or 19-9-211 to a member retired on or after
July 1, 1975, but before July 1, 1985, or to
kis surviving spouse cr dependent child may
not be less than one-half the monthly
compensation paid on July 1, 1985, to a newly
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confirmed, active police officer of the city
that last employed the member as a police
officer, as provided each year in the budget
of that city. [Emphasis added.]

§ 19-9-1011, MCA. It is unclear from the language above
emphasized whether the allowance adjustment was intended
to be a one-time payment to raise the allowance to one-
half the 1985 newly confirmed police officer's salary or
to be an annual adjustment based upon newly confirmed
police officers’' salaries in each city in successive
yvears beginning in 1985,

When a statute is ambiguous, the intent of the
Legislature is the controlling consideration in
interpretation. McClanathan v. Smith, 186 Mont. 56, 606
P.2d 507 (1980). In determining the intent of the
Legislature, one looks to the plain meaning of the words
used in the statute, and 1i1f the intent <¢annot be
discerned, one then examines the legislative history.
Thiel v. Taurus Drilling Ltd., 42 St. Rptr. 1520, 710
P.2d 33 (1985); Missoula Co. v. American Asphalt, Inc.,
42 St. Rptr. 920, 701 p.2d 990 (198%5).

Section 19-9-1011, MCA, was enacted as a part of House
Bill 754 in the 1985 legislative session under the
following title:

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING
AN ALLOWANCE ADJUSTMENT FOR MEMBERS OF THE
MUNICIPAL POLICE OFFICERS' RETIREMENT SYSTEM
RETIRED ON OR AFTER JULY 1, 1975, OR THEIR
BENEFICIARIES; PROVIDING FUNDING FOR THE
ADJUSTMENT{.]"

As introduced, the bill clearly would have provided for
an adjustment each year based upon a newly confirmed
pelice officer's salary:

{1) Sublect to the restriction contained in
subsection (2), a monthly allowance paid under
19-9-804, 19-9-903, or 19-9-911 to a member
retired on or after July 1, 1975, or to his
surviving spouse or dependent child may not be
less than one-half the monthly compensation
paid to a newly confirmed, active police
officer of the city that last employed the
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member as a police officer, as provided each
year in the budget of that city.

The bill was amended by the House to provide:

(1) Subjeet-to-the-vestriction-contained-in
subseerion-{2};-a A monthly allowance paid
under 19-9-804, 19-9-903, or 19-9-911 to a
member retired on or after July 1, 1975, BUT
BEFORE JULY 1, 1985, or +to his surviving
spouse or dependent child may not be less than
one-half the monthly compensation paid
ON JULY 1, 1985, to a newly confirmed, active
police of?lcer of the city that last employed
the member as a police officer, as provided
each year in the budget of that city.

Upon transmittal of the amended bill to the Senate, the
sponsor of +the bill, Representative Harry Frite,
explained the bill during a meeting of the Finance and
Claims Committee on April 10, 1985, as reflected in the
minutes;

It is a bill providing an allowance adjustment
for members of the municipal police officers'
retirement system for those retiring between
July 1, 1975 and July 1, 1985. He said those
police officers retiring before the first date
have an automatic cost of living increase and
retired at 1/2 of the entering salary of a
police officer. Before July 1, 1975 there is
ne problem. Those who retired in 75, 76 and
77 had the inflation period in those years,
had the inflation period in those years [sicl.
It takes those officers between 75 and 85 and
provides a cost of living increase based on

the entering salary in 1985, 1t does not
solve the problem permanently because this
group will remain static. There 1s this

inequity in the system.

Larry Conner of the Montana Police Protective
Association, speaking as a proponent, noted the bill
proposed "a one time cost of living increase."  Bill
Steele, then president of the Retired Police Officers'
Association, supported the bill, stating it was "a one
time shot" which would bring the group of retirees up to
the minimum in 1985, but that the next year they would
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start falling behind again, and that it would be
necessary “to come back and address this again down the
line." Minutes, Senate Finance and Claims Committee,
April 10, 1985, at 8-9.

The affirmative act of amending the bill to add the
words "on July 1, 1985," expressed the intent to limit
the allowance adjustment to a one-time adjustment based
on 1985 active police salaries. Due to an oversight,
the language "as provided each year" was not deleted,
leaving an ambiguity in the statute. A statute should
be construed to give effect to the object intended to be
achieved.

THEREFORE, IT IS MY OPINION:

Section 19-9-1011, MCA, provided for an adjustment
of the monthly allowance of a police officer who
retired on or after July 1, 1975, and before
July 1, 1985, in order to bring the allowance up to
one-half of a newly hired active police officer's
salary as of July 1, 1985, in each city.

Ve t{uly yours,

'MIKE GREELY ™7
Attorney General
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

IN THE MATTER of the Petition of )
Marvin Schock, d/b/a Homes of the )
Future, for a Declaratory Ruling ) TRANSPORTATION DIVISION
that Certain Transportation of )

Moblile Homes is not Transportation )

for Hire Under Title 69, Chapter )

12, MCA. )

DOCKET NO, T-9157

DECLARATORY RULING

On December 1, 1987, the Public Service Commission (Com-
mission) received a Petition for Declaratory Ruling from
Marvin Schock, d/b/a Homes of the Future. The question raised
by Mr, Schock for ruling is as follows:

Whether the transportation by mobile home

dealers of mobile homes to dealers' sales

lots, for the purpose of selling the mo-

hile homes on consignment, or for the pur-

pose of selling mobile homes that have been

repossessed by financial institutions, is

subject to regulation by the Commission

pursuant to Title 69, Chapter 12, MCA,
It is Mr. Schock's position that such transpeortation should
not be regulated by the Commission.

On January 6, 1988, the Commission issued a notice of the
Petition to all regulated carriers in Montana as well as to
others who may have an interest in the ruling. Comments
and/or requests for hearing were to bhe submitted by February
1, 1988. Comments in opposition to regulation of the transpor-
tation in question were received from:

Fergus County Federal Credit Union

Bill Pierce, President, Geo. R. Pierce, Inc.

Comments in support of regulation of the transportation in
question were received from:

Wendell L. Keller, President, Montana Mobile Home Trans-

port

A.E, Bonnarens, PSC Enforcement Officer

Larry Kling, President, Transit Homes of America, Inc.

Robert L, Fritz, President, Bill's Mobile Home Transport,

Inc.

Calvin Bauer, Master Movers, Inc.

An explanation of the position of the Motor Vehicle Division,
Montana Department of Justice, was provided by Larry Majerus,

Administrator of the Motor Vehicle Division. baryll Schoen
submitted a statement of the position of the Registrar's Bu-
reau of the Motor Vehicle Division. Mr. Calvin Bauer reguest=-

ed a hearing on the Petition but did not provide good cause
why a hearing should be held. The Commission finds that the
Petition requires a legal conclusion on certain of its powers
and obligations under Title 69, Chapter 12, MCA. The Commis~-
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sion finds that no factual issues are present; therefore, the
request for a hearing is denied.

DISCUSSION

With certain exceptions discussed below, the Public Ser=-
vice Commission regulates motor carriers who transport for
hire on the public highways of the State of Montana. The per-
tinent statutory definitions are as follows:

"For hire" means for remuneration of
any kind, paid or promised, either direct-
ly or indirectly, or received or obtained
through leasing, brokering, or buy-and-
sell arrangements from which a remunera-
tion is obtained or derived for transporta-
tion service,

69-12-101(5), MCA.

"Motor carrier" means a person or
corporation, or its lessees, trustees, or
receivers appointed by any court, operat-
ing motor vehicles upon any public highway
in this state for the transportation of
persons or property for hire on a commer-
cial basis, either as a common carrier or
under private contract, agreement, char-
ter, or undertaking. The term includes
any motor carrier serving the public in
the business of transportation of ashes,
trash, waste, refuse, rubbish, garbage,
and organic and inorganic matter.

69-12-101(6), MCA.

The Commission does not regulate motor carrier transporta-
tion that has been made exempt pursuant to 69-12-102, MCA, nor
does it regulate private motor carriage. No exemption applies
to the transportation of mobile homes. The question, there-
fore, is whether the transportation contemplated by this Peti-
tion should be considered private carriage.

The Montana Supreme Court considered private as distin-
quished from "for-hire" carriage in Board of Railroad Commis=-
sioners v. Gamble-Robinson Co., 111 Mont. 447, 111 P.Zd 306
(1941} . In Gamble-Rohinson the Commission attempted to en-
join three Billinge wholesale grocers from operating motor car-
riers on the public highways of Montana without certificates
of public convenience and necessity., Each grocer maintained a
truck for the delivery of its own merchandise to customers in
Billings and the outlying area. These deliveries were found
to be incidental to the wholesale business of the grocers; and
it was found that the grocers were not engaged in the business
of hauling property for others, nor did they compete with
those who were so engaged. The Supreme Court upheld the rul-
ing of the lower court which refused to enjoin the transporta-
tion activity of the grocers. 1In the process the Court stated
the gquestion as follows: "... the guestion here is whether a
business man, a farmer, or anyone else comes within the stat-
ute who operates a motor vehicle for the delivery of his own
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merchandise or produce purely as an incident to his regular
business and does not compete for the transportation of the
persons and property of others, with those engaged in the

transportation business.” Gamble~-Robinson, 111 Mont. at
448, In the course of a lengthy discussion of this gquestion

the Court concluded that only those persons engaged in the
business of transportation for,others are properly subject to
regulation under Montana law. Persons engaged in a busi-
ness other than transportation, but who transport as an inci-
dent to that buginess, are not subject to regulation.

The conclusion of the Montana Supreme Court in Gamble-
Robinson, is an expression of what has come to be known as
the “primary business doctrine." The "primary business doc-
trine"” has been addressed numerous times by the Interstate Com-
merce Commission. See, e.g., Woitishek Common Carrier Ap-

lication, 42 MCC (Motor Carrier Cases) 193, 205-206 (1943).
The Commission acknowledges that there is a good argument for
considering dealer transportation of mobile homes on consign-
ment as transportation incidental to a primary business. A
congignment, as used here, is an agreement whereby one person
(the dealer) agrees to make a sale for another (the seller) in
return for a percentage of the sale price., The object of a
consignment for a mobile home dealer is to make a sale. There
is no question that transportation of the mobile home can be
considered incidental to that object. For the following rea-
sons, however, the Commission finds that despite the plausible
incidental nature of the transportation in question, such
transportation should be requlated pursuant to Title 69, Chap~
ter 12, MCA.

First, while dealer transportation of mobile homes on con-
signment may in theory be incidental to a primary business, in
practice it is very difficult to verify that it is inciden-
tal. Some transportation is conspicuocusly incidental to a pri-
mary business, e.g., the delivery of food from a grocery store,
or the delivery of furniture from a furniture store., In the
case of mobile hHome transportation, however, it would be easy
for dealers to get into the transportation business under the
guise of consignment agreements. It might be possible to de-
termine the real nature of such transportation on a case~by-
case basis, but this agency does not have the enforcement re-
sources for such a task.

Second, a person engaged in incidental transportation
should not compete with those engaged in the transportation

But for the expense of publishing Declaratory Rulings in
the Montana Administrative Register the Commission would
reproduce the entire discussion of private vs. "for-hire"
carriage contained in Gamble-Robinson. Interested per-
sons are urged to read. the entire case which is the most
thorough, and still current, exposition of this gquestion
in Montana law,
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business. See discussion of Gamble-Robinson, supra.
There is a sense in which all private or incidental carriage
competes with those in the transportation business. (Someone
who needs groceries or furniture delivered would have to hire
a common carrier in the absence of other alternatives.) Howev-
er, in this case, a common carrier industry has grown up
around the transportation of mobile homes. There is no ques-

tion, as several comments in response to this Petition indicat-
ed, that the transportation of mobile homes to be sold on con-
signment is a significant part of that business. The Commis-
sion is obligated by statute to encourage common ¢arrier motor
transportation. Section 69-12-202, MCA, reads as follows:
69-12-202, Encouragement of commen

carrier motor transportation. To fully

secure adequate motor transportation facil-

ities for all users of such service and to

secure the publiec advantages thereof, the

commission shall encourage a system of

commoh carrier motor transportation within

the state for the convenience of the ship~-

ping public. The maintenance of a common

carrier motor transportation system within

Montana is hereby declared to be a public

purpose,
The Commission finds that allowing dealer transportation of mo-
bile homes on consignment would be detrimental to those en-
gaged in the business of transporting mobile homes. As such,
allowing dealer transportation of mobile homes on consignment
would discourage a sound system of common carrier motor trans-
portation and would therefore be in violation of the Commis-
sion's statutory obligation.

With respect to the question of whether a mobile home
dealer can transport to his sales lot for sale a mobile home
that has been repossessed by a financial institution, the anal-
ygis is the same. A mobile home dealer can enter into a con-
signment agreement with a financial institution, Just as he
can with any other entity or person. But the dealer may not,
absent the requisite authority, transport mobile homes to be
sold on consignment,

Ruling

The transportation of a mobile home by a mobile home deal-
er to that dealer's sales lot for sale on consignment is com-
mon carriage, regulated by the Public Service Commission.
The stay of enforcement of such regulation, entered by the Com-
mission on November 9, 1987, will be lifted one week following
the publication of this ruling in the Montana Administrative
Register.

Done and Dated this 2nd day of May, 1988 by a vote of
5 =0,
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BY ORDER OF THE MONTANA PUBLIC SERVICE COMMISSION

ATTEST:

/e '
"r sz.r—
Carol Frasier
Secretary

(SEAL)

9-5/12/88

CfTN B. DRESCOLL, Commissioner

v

WARD L. ELLIS, Commissioner

OM MONAHAN, Commissioner

v

DANNY OBERE, Commissigfbr
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Reoom 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a

oose lea compilation Yy partmen of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, ound pu cation, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1, Consult ARM topical index.
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2, Go to cross reference table at end of each
title which list MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have. been designated by ‘the Montana Procedure Act for
inclusion in the ARM. The ARM is updated through December
31, 1987. This table includes those rules adopted during the
period December 31, 1987 through March 31, 1988 and any
proposed rule action that is pending during the past 6 month
period. (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue
of the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through December 31, 1987,
this table and the table of contents of this issue of the
MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1987 or 1988 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

I-V and other rules - Use of State's
Telecommunications Systems and Facilities, -
Approval of Installations, Modifications or
Removal of Telecommunications BSystems - Usgse of
Systems, p. 1229, 2086

2.5.201 and other rules - Purchasing - befipitions -~
Department Responsibilities ~ Delegation of
Purchasing Authority - Competitive Sealed Bids
and Proposals - Small Purchases of Supplies and
Services, p. 799, 2144

2.5,201 and other rules - Contracting for Supplies and
Services, p. 1151, 1961

2.21.605 and other rules ~ Holidays for State Employees,
P. 1848, 2369

2.21.804 and other rules - Sick Leave Fund, p. 733, 1202

2.21.810 and other rule - Sick Leave ¥und - Structure of
Fund - Eligibility to Receive Grants, p. 1, 472

2.21.1301 and other rules - Sexual Harassment Prevention,
P. 446

2.21.6706 and other rules -~ Employee Incentive Award
Program, p. 505, 1337

(Public Employees' Retirement Board)

I-IXI and other rules - Salary and Service Credits for
Retirement Systems -~ Qualifying Out-of-state
Service in PERS -~ Purchasing Military Service in
the Sheriffs' Retirement System - Granting Full
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~902~

Service Credit for Temporary Service Reductions,
p. 617, 1338

{Teachers' Retirement Board)

I-IX and other rules = Teachers' Retirement System,
p. 1600, 2233

2.44.517 Formula for Determining Contributions Due on
Termination Pay, p. 2277, 473

(State Tax Appeal Board}

2.51.307 and ‘other rule - Appeals -from Real and Persohal
Property Tax Appraisals - Orders of the Board -
Decision by the Board, p. 154, 474

{Workers' Compensation Judge) ‘

2.52.310 and other rule -~ Procedural Rules - Time and
Place of Trial - Appeals, p. 1149, 1618

AGRICULTURE, Department of, Title 4

I Assessment of Fees for Financial Consgulting and
Debt Mediation, p. 803, 1342

I-II and other rules - Produce Wholesalers = Itinerant
Merchants =~ Establishing Bond Equivalents,
p. 6822, 1341

I-IT Emergency Rule - Creating a Quarantine to Prevent

the Entry of Varroa Mite Infested Honeybees into
Montana, p. 1963

I-VII Administration of the Honey Bee Program, p. 1855

I~XI Administration of the Alfalfa Leaf-cutting Bee
Program, p. 1232, 1965

4.4.302 and other rules - Administration of Claims
Against State Hail Insurance, p. 1861, 267

4,5.110 and other rules - Regulation of Noxious Weed
gzgda and Seed Merchandising Licenses, p. 1859,

4.12.1806 Collection of Fees for Produce Inspections,

p. 805, 1340
STATE AUDITOR, Title 6

I-1iv Group Coordination of Benefits, p. 940, 1371,
1766

I-VIii Independent Liability Funds, p. 1864, 2372

I-IX Periodic Payment of Quarterly Premium Taxes,
p. 1868, 2373

I-X Health Maintenance Organizations, p. 1238, 1770

6.6.1502 and other rules -  Crop Hail Insurance Rate

Filings, p. 631

COMMERCE, Department of, Title 8

{Board of Architects)

8.6.413 Fee Schedule, p. 2213, 166

(Board of Barbers)

8.10.1006 Procedure Upon COmpletion, p. 627, 1205
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{Board of Chiropractors)
8.12.603 Examinations, p. 2122, 44

8.12.606 and other rule - Renewals - Continuing Education
- Inactive Status, p. 808, 1343

8.12.607 and other rules - Unprofessional Conduct - Code
of Ethics -~ Disciplinary Actions - Independent
Medical Evaluations - Consultations, p. 2215, 3,
475

(Board of Cosmetology)

B.14.601 and other rules =~ Schools - Instructors -
Applications - Examinations - Electrology -
Sanitary Standards - Salong - Licenses, p. 2278,
4, 704

(State Electrical Board)

8.18.402 and other rules - Applications -« Fees -

Examinations - Continuing Education, p. 5, 567
(Board of Horse Racing)

8.22.502 and other rules - Licenses Issued for
Conducting Parimutuel Wagering on Horse Racing -
General Provisions - Geheral Requirements -

General Rules - Definition of Conduct Detrimental
to the Best Interests of Racing, p. 217, 569, 709

8.22.1804 Twin Trifecta, p. 739, 1619

(Board of Landscape Architects)

8.24.405 and other rule - Examinations - Renewals,
p. 2124, 167

8.24.405 Examinations, p. 785

8.24.409 Fee Schedule, p. 9

(Board of Medical Examiners)

I-VII Licensing, Conduct and Fees for Nutritionists,
p. 453, 823

8.28.420 Fee Schedule, p. 2127, 45, 385

(Board of Morticians)

I and other rules - Transfer or Sale of Mortuary
License - Board Meetings and Fee Schedule,
p. 1251, 2088

(Board of Nursing)

I and other rules =~ Verification of License to
Another State - Application for Recognition -
Certificate of Nurse-Midwifery - Renewals,

p. 1253, 1620

(Board of Nursing Home Administrators)

8.34.403 and other rules - Beoard Meetings - Public
Information - Examinations - Continuing Education
~ Fee Schedule - Reinstatement, p. 223, 1206

8.34,414 Examinations, p. 2129, 710

{Board of Occupational Therapists)

8.35.407 Fees, p. 633

(Board of Optometrists)

8.36.406 General Practice Requirements, p. 551

8.36.409 and other rules - Fee Schedule - Therapeutic
Pharmaceutical Agents, p. 1718, 2234
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{Board of oOutfitters)

8.39.101 and other rules - Outfitters and Professiocnal
Guides, p. 553

8.39.401 and other rules - Board Organization - Procedural
Rules - Public Participation - Outfitters

standards and Requirements, p. 1870, 46

(Board of Pharmacy)

8.40.404 and other rule - Examination Fee - Rescheduling
of Dangerous Drugs, p. 2294, 271

(Board of Physical Therapy Examiners)

8.42,403 Fees, p. 2220, 168

(Board of Professional Engineers and Land sSurveyors)

8.48.1105 Fee Schedule, p. 810, 1555

(Board of Private Security Patrolmen and Investigators)

8.50.423 and other rules - ©Definitions - Temporary
Employment Without Identification Card - Resident
Manager and Qualifying Agents - Identification
Pocket Card - Insurance Requirements -
Termination of Business =~ Fee Schedule -
Assessment, p. 629, 1779

{Board of Psychologists)

8.52.401 and other rules - Psychology - Applications =
Examination - Reciprocity - Licensing - Fees -
Standards - Unprofessional Conduct - BEthical

Practice, p. 2296, 570

{Board of Realty Regulation}

I-XVI Licensure of Timeshare Brokers and Salespersons -
Registration of Timeshare Offerings, p. 332

8.58.411 Fee Schedule, p. 1256, 1607, 2089

8,58,411 Fee Schedule - Late Renewals, p. 1720, 2236

8.58.415A Continuing Education, p. 634, 1780

{(Board of Social Work Examiners and Professional Counselors)

8.61.402 and other ruleg - Licensure Requirements -~
Applications - Hours, Credits and Carry Over -
Noncompliance - Fees, p. 1721, 169

(Building Codes Bureau)

8.70.101 and other rules - Incorporation by Reference of
Building Codes = Extent of Local Programs -
Plumbing Fixtures - Permits - Standards - Fees -
Recreational Vehicles, p. 1725, 2237

8.70.1401 Application for Fireworks Wholesaler Permit,
p. 1735, 171

(Passenger Tramway Advisory Council)

8.72.101 and other rules - Tramway Rules - ANSI Standards,

1159, 1621

(Milk Control Bureau)

8.79.301 Licensee Assessments, p. 338, 712

(Financial Bureau)

8.80.501 Application for Satellite Terminal Authorization,
p. 1527, 1968

(Board of Milk Control)
Notice of Public Hearing for a Statewide Pooling
Arrangement With a Quota Plan as a Method of
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Payment of Milk Producer Prices, p, 1737, 481,
713

Emergency Amendment -~ Pricing Rules - Class 1
Price Formula, p. 2238, 48

Pricing Rules - Class I Price Formula, p. 2318

{State Banking Board)

I

8.87.203

Emergency Rule - Chartering of State Banks
Without Notice, p. 1065
and other rule - Application Procedure for a

Certificate of  Authorization for a State
Chartered Bank -~ State Bank Organized for Purpose
of Assuming Deposit Liability of Any Closed Bank,
. 1529, 1970

(Local Government Assistance Division)

I

I

8.94.101

Administration of the 1987 Federal Community
Development Block Grant (CDBG) Program, p. 357,
1207

Administration of the 1988 Federal Community
Development Block Grant Program (CDBG), p. 635
Minimum Contents of Local Subdivision Regulations
Adopted Under the Montana Subdivision and
Platting Act, p. 1742, 50

{Montana Economic Development Board)

8.97.402

8.97.406
8.97.409
8.97,802

and other rules ~ C(riteria for Determining
Eligibility - Bonds and Notes of Board - Loan
Loss Reserve Account for the Instate Investment
Fund - Application and Financing Fees, Costs and

Other Charges - Taxable Revenue Bond Program -
Terms, Interest Rates, Fees and Charges -
Application Procedure to Become a "Certified"
Montana Capital Company - Application Procedure

to Become a "Qualified" Montana Capital Company,
p. 636, 1070
Economic Development Linked Deposit Program,
p. 405, 1210

Loan Participation - Working Capital, p. 1609,
2145
and other rules - Definitjons - Applications -

Tax Credits, p. 1874, 2241

{Hard-Rock Mining Impact Board)
8.104.203A Definitions, p. 1161, 1781
(Aeronautics Division)

8.106.602

Liability Insurance Requirements, p. 812, 1344

(Montana Health Facility Authority)

8.120.206

Fees, p. 2327, 272

{Montana Science and Technology Development Board)

8.122.101

and other rules - Investments by the Board,
p. 2018, 494

(Video Gaming Control Bureau)

I-11I

I-VIII

and other rule - Emergency Rules - Licensing
Video Gaming Machines, p. 1067
and other rules - Licenses and Software

specifications for Video Gaming Machines - Policy
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~906~

- Definitions - Application for License -
Licensee Qualifications - Denial - Judicial
Review - Quarterly Reporting Requirements -
Record Retention Requirements - General
Specifications for Machines - Software
Specifications - Restrictions - Prohibited
Machines - Possession of Unlicensed Machines -
Location - Approval by Department - Repairing
Machines - Inspection and Seizure -
Transportation - Registration of Manufacturers,

Suppliers or Distributors, p. 1258, 1972

{Montana State Lottery Commission)

8,127.610
8.127.1201

License Renewal Fee, p. 2330, 274
Prizes, p. 1279, 51

EDUCATION, Title 10

(Superintendent of Public Instruction)

I-III
I-IV

I-IX

10.6.101
10.43.101

Special Education Transportation, p. 1003, 1383
Definitions and Tultion Rates for Special
Education, p. 221, 714

Establishment of Clearing Accounts for Use in
School Districts, p. 1745, 2375

and other rules - School Controversies, p. 2331
and other rules - Operation of Postsecondary
Vocational-Technical Centers, p. 1743, 2377

{Board of Public Education)

I
I

10.57.301

10.57.601

10.58.101
10.65.201

10.66.104

Student Assessment, p. 340

Student Transportation for the Montana School for
the Deaf and Blind, p. 1372, 2146

and other rule -~ Endorsement Information - Class
3 Administrative Certificate, p. 2131, 52

and other rules - Reguest to Suspend or Revoke a
Teacher or Specialist Certificate: Preliminary
Action - Notice and Opportunity for Hearing Upon
Determination that Substantial Reason Exists to
Suspend or Revoke Teacher or Specialist
Certificate - Hearing in Contested Cases - After
Hearing by Member of Board/Hearing Examiner/Board
of Public Education - Appeal from Denial of a
Teacher or Specilalist Certificate -
Considerations Governing Acceptance of Appeal -
Hearing on Appeal, p. 515, 1211

Advisory Group, p. 11, 637

and other rule - Policy Statement on Kindergarten
Accreditation and Schedule Variances - Loeal
District Participation, p. 639

Fees for GED Test Battery, p. 637

{Montana State Library Commission)

10.101.101

10.101.203

3-5/12/88

and other rules =~ Montana Library Services
Advisory Council - Library Services and
Construction Act (LSCA) CGrants, p. 302, 1622

and other rules - Organizatiomal and Procedural
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Rules -~ General Policy and Public Library
Development, p. 283, 741, 1624

FAMILY SERVICES, Department of, Title 11

I-11
I-I1I1

I-VIII

I-VIiix

I-VIII
I-X1I1

I-XXVI
11.5.407

11.6.104

11.7.501
11.12.101

11.12.104
11.14.102

46.5.922

and other rule - Recovery of Foster Care or Day
Care Overpayments, p. 457, 825

Designation of Local Services Areas and Local
Youth Services Advisory Councils, p. 1382, 1784
Confidentiality of Case Records Contalning
Rgports of Child Abuse and Neglect, p. 949, 1980,
2378

Temporary Rules - Youth Placement Committees,
p. 1163, 1556

Youth Placement Committees, p. 1169, 1625
Procedures for Rulemaking - Declaratory Rulings -
Contested Case Hearings, p. 1374, 1782, 2378
Licensing Requirements for Youth Detention
Facilities, p. 2037, 2379

and other rule - Defining Supplemental Payment
Eligibility Based on Living Arrangement - Setting
Standards for Supplemental Payments, p. 642
Eligibilicy Requirements for Adoptive
Applicants, p. 644 .
Foster Care Review Committees, p. 1879

and other rule ~ Substitute Care Placement
Budgets, p. 2133, 172

Youth Care Facility Licensing Criteria, p. 646
Defining Group Facilities Established Chiefly for
Educational Purposes, p. 342

Cchild Day Care Centers, p. 1175

FISH, WILDLIFE AND PARKS, Department of, Title 12

1

I-v
I-VI

I-V1II

I-VIII
12.3.101

12.6.201
12.6.701
12.6.703
12.6.901
12.6.901

Prerequisites for Special Elk Permit, p. 225
Administration of the Pheasant Enhancement
Program, p. 16, 720

Guidelines for the Sale of Excess Figh Eggs,
p. 19, 497, 575

Establishing Procedures for Wildlife Habitat
Acquisition, p. 13

Rules Regulating Fishing Contests, p. 959, 1627
and other rules - Licenses and License Agents,
p. 227, 716

and other rules - Pield Trial Regulations, p. 28,
496

Personal Flotation Devices and Life Preservers,
p. 308, 1072

Limit the Reguirements For Fire Extinguishers on
Small Motorboats and Vessels, p. 363, 1073
Establishing a No Wake Speed on Portions of
Harrison Lake, p. 242, 15%7

Prohidbiting Motor or Engine Operated Vessels on
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12.8.504
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the Bighorn River from Afterbay Dam to the
Bighorn Access Area, p. 244, 1480

wWater Safety Regulations - Closing Crystal Lake
in Fergus County to Motor-Propelled water Craft
and to Establish a No-Wake Speed Limit on
Portions of Lake Kookanusa on Cripple Horse Bay,
p. 955, 2242

Allowing for the Sale of the Progeny of Raptors
Under Certain Conditions, p. 344, 718

and other rules -~ Public Use Regulations for
Department's Designated Recreation Areas, p. 21,
498

Cultural Resource Coordinator, p. 29, 499

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I

I-XII
I-XLIX

16.6.301

16.8.701

16.8.820
16.8.937

16.20.603

16.29.101
16.32.101

16.32.501
16.35.102

9-5/12/88

Licensing and Certification 'of Hospitals -
Hospital Protocols for Organ Procurement,
p. 1384, 1786

Procedures. for Administration of the WIC
Supplemental Food Program, p. 346

and other rules - Control Measures to Prevent the
Spread of Communicable Diseases, p. 816, 964,
2147

and other rules - Records and Statistics - Birth
Certificates - Marriage Applications ~ Death and
Fetal Death Certificates, p. 997, 1481

and other rules - Air Qualilty - Definitions of
PM-10 ~ PM-10 Emissions and Total Suspended
Particulate - High-Volume Measurement Method for
Lead - Ambient Air Quality Standards for PM-10 -
Significant Emission Rates for PM-10 - pmbient
Air Increments for Total Suspended Particulate,
P. 463, 826

Air Quality Standards for Sulfur Dioxide, p. 742,
815, 1482

and other rules - Air Quality Models = Fuel
Burning Equipment « New Source Performance
Standards - Emission Standards for Hazardoug Air
Pollutants - Lewis & Clark County Clean Air
Ordinance, p, 2135, 500 ‘

and other ruleg - Surface Water Quality Standards
~ Classification of Surface waters in the State,
p. 651

and other rules - Dead Human Bodies -~ Embalming
and Transporting Dead Human Bodies, p. 648

and other rules - Review of Certificates of Need
for Health Care PFacilities, p., 641, 1074, 725
Reportable Tumors, p. 358, 726 '

and other rules - End-stage Renal Diseagse -
Application Procedures - Benefit Periods - Non-
financial BEligibility Requirements - Eligible
Services and Supplies - Non-eligible Services -
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Conditions on Paying Claims, p. 1387, 1790

and other rules - Hazardous Waste Management -
Federal Regqulatory Changes Pertaining to Closure
and Post-closure Reguirements =~ Access to Public
Records - Transfer Facilities ~ Commercial
Transfer Facilities Holding Hazardous Wastes for
Ten Days or Less, p. 1881, 53

and other rules - Hazardous Wastes - Definition
of Hazardous Wastes - Requirements for Recyclable
Materials - Reclassification as a Boiler -
Regulation of Certain Recycling Activities -
Information Statement Pertaining to ARM Title 16,
Chapter 10, Regarding the Availability of
Information, p. 459

HIGHWAYS, Department of, Title 18

I

I
I

Certifying Drivers of Special Vehicle
Combinations, p. 31, 386

Special Vehicle Combinations, p. 747, 1484
Display of Monthly or Quarterly GVW Fee Receipts,
p. 1000, 1483

INSTITUTIONS, Department of, Title 20

20.2.201
20.3.202

20.3.401

Contested Cases, General Authority, p. 2341, 387
and other rules - Certification and Evaluation of
Alcchol Programs, p. 1906, 2383

Certification of Chemical Dependency Counselor,
Costs of Re-examination, p. 156, 576

JUSTICE, Department of, Title 23

I-II
I-XIX
23.3.118
23.3.133
23.3.301

23.4.101

Exemption from the Seatbelt Use Act, p. 2058, 173
Implementation of the Victims Compensation Act by
the Crime Vietims Unit and Division of Crime
Control, p. 1391, 1793

and other rule - Vision Tests - Vision Standards
for Driver Licenses, p. 1002, 1611, 503

and other rules - Licensing of Commercial Motor
Vehicle Operators, p. 1399, 62
and other rules - Highway Patrol Qualifications

and Procedures, p. 1748, 72
and other rules - Alcohol Analysis, p. 2138, 275

LABOR AND INDUSTRY, Department. of, Title 24

I-VITI
24.9.214

24.12.204

24.16.9007

New Horizons Program, p. 1005, 1486

and other rules - Procedures for Contested Case
Hearings, p. 669

Establishing Qualifications of Daycare Providers
for the New Horizons Program, p. 33, 388

Annual Adoption of Prevailing Rate of Wages,
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p. 1177, 1633

(Human Rights Commission)
Notice of Hearing and Petition for Declaratory
Ruling - In the Matter of Application of the
Missoula Community Hospital, as to Whether it May
Employ Only Males as Orderlies, p. 2060

24.9.210 and other rules - Procedures for Investigation
and Conciliation of Complaints Filed with the
Commission - Pre-hearing Procedures, p. 431, 1088

24.9.214 and other rules =~ Procedures for Contested
Case Hearings, p. 669

24.9.1107 Age Discrimination in Housing, p. 1094

(Workers' Compensation Division)

I Temporary Rule - Impairment Rating Panel, p. 660,
1084

I Temporary Rule - Distribution of Benefits from
the Uninsured Emplovers Fund, p. 662, 1083

I Distribution of Benefits from the Uninsured
Employers Fund, p. 1532, 1991

I Impairment Rating Dispute Procedure, p. 1534,
1985

I Security Deposits of Plan Number Two Insurers,

i p. 1549, 1992

I Time Limits for Administrative Review and
Contested Case Hearings, p. 668, 1212

I Rates for Hospital Services, p. 1918, 2388

I-IT Temporary Rules - Rehabilitation, p. 664, 1086

I-1Vv Rehabilitation, p. 15336, 1988

24.29.702A and other rules - Self-Insurers, p. 1549, 1920,
2385

STATE LANDS, Department of, Title 26

I and other rules - Federal Farm Compliance Program
- Fee Schedule -~ Definitions - Rental Rates -
Lease and License Reports and Rehewal -
Assignments - Subleasing - Pasturing Agreements -~
Cancellation of Lease or License - Mortgages and
Pledges, p. 1281, 73

I-% and other rule - Remining Under the Montana Strip
and Underground Mine Reclamation Act, p. 2063

LIEUTENANT GOVERNOR, Title 30

{Statehood Centennial Office)

30.3.102 and other rule - Changing of Royalties for
Exclusive Licenses = Fees for Project Licenses,
p. 2222

LIVESTOCK, Department of, Title 32

I Egtablishment of a State Meat and Poultry

9-5/12/88 Montana Administrative Register



-911-

Inspection Program, p. 2342, 390
32.3.104 Subject Diseases or Conditions, p. 1293, 83
32.3.216 Equine Quarantine Stations, p. 1288, 84
32.3.219 Protecting Montana Swine Industry Against
Importation of Disease, p. 1291, 199%4
32.3.220 Importation of Bovine Semen, p. 2345, 389

32.3.401 and other rules - Clarifying Authority for
Control of Brucellosis - Affected Herd Owner
Rights and Obligations, p. 1295, 85

32.3.1203 and other rules - Updating Rables Procedures,
p. 1930, 86

NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

(Board of Natural Resources and Conservation)

I-XXIT Procedures and Policy for the Reclamation and
Development Grants Program, p. 2347, 727

36.12.101 and other rules =~ Definitions = Forms =~
Application and Special Fees - Issuance of

Interim Permits, p. 857, 1560

36.15.216 Minimum Standards for Granting a Permit for the
Establishment or Alteration of an Artificial
Obstruction or Nonconforming Use in a Designated
Floodway, p. 691

36.16.101 and other rules - Policy and Purpose of Rules -

Definitions - Forms - Applications - General -
Application Content - Analysis of Need -
Determination of Amount - Management Plans -
Processing Applications and Monitoring
Reservations - Department Responsibilities -
Action on Applications and Monitoring
Reservations - Board Responsibilities - Action on
Applications - Board Decision Criteria -
Individual Users - Fees and Costs - Applications
in Missouri River Basin, p. 787

36.20.101 and other rules - Weather Modification

Regulation, p. 863, 1561

(Board of Water well Contractors)

36.21.415 and other rules - Fee Schedule - Monitoring Well
Constructor Licenses, p. 1180, 1635

(Board of 0il and Gas Conservation)

36.22.501 and other rule - Location Limitations - Plugging
and Abandonment Procedures of Seismic Shot Heoles,
p. 520, 1095

PUBLIC SERVICE REGULATION, Department of, Title 38

I Allowing All Motor Carriers Registered with the
Montana Public Service Commission to Purchase a
Temporary Vehicle Trip Permit in Lieu of a
Vehicle Identification Stamp, p. 2224, 276

I-1V Ratemaking Treatment of Contribution in Aid of
Construction, p. 2356, 731
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38.3.704

38.5.1801

38.5.2502
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and other rule - Filing by Motor Carriers of
Proof of Insurance, p. 874, 1345
and other rules - Prohibiting the Nonessential

Use of Natural Gas for Outdoor Lighting, p. 1616,
2161

Responsibility for the Expense of Maintaining
Water Utility Service Pipes from the Water Main
to the Consumer's Property Line, p. 1614, 2162

REVENUE, Department of, Title 42

I

I

[l

HHH

I-vI
I-VII
I-VIlt
I-X
I-X

I-XI
I-XI
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Partial Payment of Taxes - Rules on Waiver of
Penalty and Interest, p. 565

Clarification of Exception to Tax Levy Limit for
the Property Assessment Division, p. 2071, 396
Motor Fuel Tax - Cardtrol Compliance and
Administration, p. 1008, 1565

Exempt Retirement Limitation, p. 1186, 1801
Income Tax Deduction for Household and Dependent
Care Expenses, p. 1188, 1642

Capital Gain Exclusion, p. 1190, 1640

10% Income Tax Surtax, p. 1192, 1639

Motor Fuel Tax Bonds - Problem Accounts, p. 1196,
1651

Severance Tax - Stripper Exemptions, p. 1198,
1650
Temperary Rule -~ Severance Tax - Stripper

Exemption in Excess of Actual Production,
p- 1200, 1563

Small Business Liability Funds, p. 1750, 2390
Definition of Earned Income, p. 1943, 2243

Surtax on Corporations, p. 1951, 277

and other rule - Residences of Disabled Veterans,
p- 243, 737

Low Income Residential Property Tax Benefit,
p. 238, 734

New and Expanding Industry and Class Twenty
Property, p. 264, 742

Withhelding Tax-Lien-Affidavit, p. 1194, 1643
Operating Liquor Stores, p. 1183, 1798
Corporation License Tax Exemption for Research
and Development Firms, p. 1450, 1802

Sales Assessment Ratio Studies to Adjust Real
Property Values, p. 158, 577

Airline Regulations for Corporation License Tax,
p. 2073, 401

Purchasing and Distribution of Liquor and Table
Wine Products, p. 1932, 87

Tertiary Production for Natural Resource and
Corporations Tax, p. 1422, 2091

Dangerous Drug Tax Act, p. 1433, 2093

Temporary Rules - Accommodation Tax, p. 674, 1097
Temporary Rules ~ Light Vehicle and Motorcycle
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I-XITI
42.6.1
42.6.1
42.11.

42.12.

42,13,
42.15.
42.17.
42.17.
42.17.
42.17.
42.21.
42.21.
42.21.
42.21
42.21.

42.22.

42,25,

42.25,

42.25,

42.31.

01
21
201

128

222
311
105
105
105
131
101
106

114

.120

201

101

1001

1005

1005
2141
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Tax, p. 678, 1106

Accommodations Tax for Lodging, p. 1020, 1637
water's Edge Election for Multinational
Corporations for Corporation Taxes, p. 1945,
2226, 278

Light Vehicle and Motorcycle Tax - Personal
Property Tax, p. 1014, 1646

and other rules -~ Scale of Suggested Minimum
Contributions for Child Support, p. 1941, 2391
and other rule - Child Support Collection Fees,
p. 360, 733

and other rule - Montana Liquor Vendors and
Representatives, p. 1441, 1795
and other rule - Catering Endorsements -

Permissible and Prohibited Activities Regarding
Selling Beer in Grandstands, p- 876, 1491

Beer Wholesaler and Table Wine Distributor
Recordkeeping Requirements, p. 754, 1213

and other rule - Withholding from Retirement Plan
Benefits, p. 1430, 1752, 392

Temporary Amendment - Computation of Withholding,
p. 672, 1112

Computation of Withholding - Income Tax, p. 1029,
1564

Computation of Withholding - Income Tax, p. 1953,
2244

Withholding Allowance Review Procedures, p- 683,
1113

and other rule - Ailrcraft and Watercraft
Taxation, p. 236, 746
and other rules - Trending and Depreciatien for

Personal Property for Taxation Purposes,
p. 249, 747

Abstract Record valuation, p. 247, 748

and other rules - Taxation of Livestock, p. 232,
751

and other rules - Classification of Nonproductive
Patented Mining Claims and Nonproductive Real
Property, p. 758, 1214

and other rule - Taxation of Airlines, p. 229,
752

and other rules - Net Proceeds Rules for the
Natural Rsource and Corporation Tax Division,
p. 361

and other rules - Temporary Rules - Severance Tax
- Stripper Well and New Well Incentives, p. 1010,
1489

and other rules - Severance Tax - Stripper Well
and New Well Incentives, p. 1031, 1647

Personal Property Tax and Overpayment Refunds for
Public Contractors, p. 1438, 1803
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SECRETARY OF STATE, Title 44

1.2.204

1.2,.331

1.2.419

1.2.421

44,

9.202

and other rules - Fees for Filing Federal Tax
Liens - Fees for Filing Documents, p. 470, 828
and other rule ~ Fees and Format for Filing

Notice of Agricultural Lien and Certificate of
Information Obtained by Public Access, p. 1553,
2163, 2392

and other rules - Temporary Rules - Rule Types
and Their Location - Updating Procedures, p. 685,
1114

and other rule - Removal of Repealed Rules from
ARM - Official Report of the Recodification of
Title, p. 1299, 1652

1988 Scheduled Dates for Filing and Publication
of the Montana Administrative Register, p. 2080,
2392

and other rules - Subscription to the ARM - Cost
- Agency Filing Fees, p. 1956, 2357A, 282

and other rules - Procedures for Conducting
Elections by Mail Ballot, p. 1753, 2394

(Commissioner of Political Practices)

44.

10.331

and other rules - Limitations on Receipts from
Political Committees to Legislative Candidates -
Uniform System of Accounts = Mass Collections at
Fundraising Events, p. 161, 595

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I-II

I-1v

I-VII

46.
46.
46.
46.
46.
46.

46.

46.

2.210
2.302
4,101
6.1501
8.102
8.501

10.321

10.403
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Inpatient Hospital Reimbursement System Based
Upon Diagnosis Related Groups (DRGs) for Montana

. Medicald Program, p. 1304, 1658, 1804

Medicaid Reimbursement for Services of Nurse
Specialists, p. 1331

and other rule - Reporting and Handling of
Incidents Relating to Recipients of Developmental
Disability Services, p. 39, 381

and other rule - Administrative Fair Hearings,
p. 2082, 2395

Civil Rights Complaints, p. 693

and other rules -~ Transfer of rules from the
Community Services Division to the Department of
Family Services, p. 1492, 1653

and other rules - Program for Persons with Severe
Disabilities, p. 524, 1115

and other rules - Individual Habilitation Plans
for Developmentally Disabled Pergons, p. 695
Quarterly Reports Required of the Developmental
Disabjlities Division, p. 2358, 285

and other rules - Medicaid Coverage of Pregnant
Women - Medicaid Coverage of Eligible Individuals
Under 21 Years of Age, p. 1300, 1655

AFDC Table of Assistance Standards, p. 760, 1215
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46.12.102
46.12.201
46.12.204

46.12.204

46.12.204
46.12.302
46.12.315
46.12.401
46.12.502
46.12.503

46,12.503

46.12.504
46.12-526
46.12.530
46.12.541
46.12.602
46.12.1201

46.12.1204
46.12.2003

46.12.3803

46,12.3803
46.12.3803

46.13.301

46.13.302
46.14.301

46.25.728
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Medicaid Reimbursement for Multi-source Drugs,
p. 1958, 753

Eligibility Requirements for Medical Assistance,
p. 35, 404

and other rules - Medicaid Optional Services,
p. 377, 158

and other rule - Nurse Specialists Services
Provided - Services Not Provided by Medicaid

Program, p. 1331, 1688

and other rules - Medicaid Optional Services and
Co-payments, p. 560, 895, 1334

and other rules - Inpatient Psychlatric Services,
p. 554, 900, 1116

Prohibition of Certain Provider Fee Increases,

p. 2142, 91

and other rules - Medicaid Sanctions, p. 1062,
2164

and other rules - Reimbursement for Physician
Services, p. 814

and other rules - Diagnosis Related Groups,
p. 820

and other rule - Inpatient Hospital Services -
Definitions =~ All Hospital Reimbursement -

General, p. 1304, 1658, 1804

Inpatient Hospital Services, Requirements -
Length of Stay - Authorization, p. 1762, 2168
Outpatient Physical Therapy Services, p. 1329,
2094

and other rules - OQutpatient Speech Therapy
Services, p. 810

Hearing Aids, p. 36, 596

and other rule - Dental Services, p. 2359, 286
Nursing Home Reimbursement - Transition From
Rules in Effect Since July 1, 1987, p. 803
Nursing Home Payment Rates, p. 164, 506

and other rules -~ Reimbursement for Physician
Services, p. 1035, 1496 .

Cost of Living Increases in Medically Needy
Income Standards, p. 2084, 2397

Medically Needy Income Standards, p. 878, 1346
Medically Needy Income Standards - Eligibility
Requirements, p. 1764, 2172

and other rules - Establishment of a Percentage
of Ingome Plan (PIP) In Ravalli County,
p. 1757, 2245

Low Income Energy Assistance Program, p. 1454,
1805

and other rules - Low Income Weatherization
Assistance Program, p. 2227, 289

Eligibility Determinations for General Relief
Assistance, p. 527, 1117
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