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The Montana Administrative Register (~AR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules, the 
rationale for the change, date and address of public hearing, 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists 
any changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted 
at the back of each register. 
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BEFORE THE ST~TE AUDITOR 
AND COMMISSIONER OF INSURANCE 

OF THE STATE OF MONTANA 

In the matter of the 
amendment of rules pertaining 
to crop hail insurance rate 
filings 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
AMENDMENT OF RULES 
6.6.1502 and 6.6.1503. 

TO: All Interested Persons 

l. On May 16, 1988, at 10:00 a.m., a 
b~ held in the conference room of the state 
the Mitchell Bui 1ding at Helena, t1ontana, 
amendment of ARM 6.6.1502 and ARM 6.6.1503. 

public hearing will 
auditor's office in 
to consider the 

2. The proposed amendments replace present rules ARM 
6.6.1502 and ARM 6.6.1503. The proposed amendments would set 
March 15 of each year as the filing deadline for both 
promulgated and deviated rates. 

3. The rules as proposed to be amended provide as follows: 

6.6.1502 CROP HAIL INSURANCE RATE FILINGS (1) Any crop 
hail insurer proposing to use rates other than those filed by 
the Crop hail Insurance Actuarial Association shall first file 
the proposed rates with the commissioner of insurance for his 
approval. 

(2) Proposed rates subject to subsection (1) of this rule 
shall be filed on or before X~ttXIX$ March 15 of each year. 

AUTH: 33-16-202, MCA IMP: 33-16-201, MCA 

6.6.1503 CROP HAIL INSURANCE RATE DEVIATION FILINGS (l) A 
crop hail insurer proposing to use rates, based upon the rates 
filed by the crop Hai 1 Insurance Actuarial Association but 
which deviate from those rates in any aspect, shall first file 
the proposed rates with the commissioner of insurance for his 
approval. 

(2) An insurer shall include with rates filed pursuant to 
subsection (1) of this rule, cumulative crop hail statistics 
indicating the insurer's expense loading substantiating the 
proposed rate deviation. 

( 3) Proposed rates subject to subsection ( 1) of this rule 
shall be filed on or before X~ttXIX March 15 of each year. 

AUTH: 33-16-202, MCA IMP: 33-16~201, MCA 

4. The above amendments are being proposed to eliminate 
confusion among crop hail agents and insurers about when they 
must file their rates. To end this confusion and make it 
simpler for agents and insurers to file properly, the Insurance 
Department proposes that a March 15th date for both promulgated 
and deviated rates be adopted. This will also allow more time 
for the agents to begin selling their product prior to the hail 
season. 

MAR Notice No. 6-19 7-4/14/88 
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5. Interested parties may submit oral or written comments 
at the hearing. Written comments may also be submitted no 
later than May 12, 1988 to: Jim Borchardt 

Chief Examiner 
State Auditor's Office 
P.O. Box 4009 
Helena, MT 59620 

6. Jim Borchardt, State Auditor's Office, Room 202, 
Mitchell Building, Helena, MT 59620, has been designated to 
preside over and conduct the hearing. 

7. The authority of the state auditor to amend the above 
rules is based on 33-1-313, MCA, and the rules implement 
sections 33-16-201 and 33-16-203, MCA. 

Certified to the Secretary of State this 4th day of April, 
1988. 

7-4/14/88 11AR Notice No. 6-19 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF OCCUPATIONAL THERAPISTS 

In the matter of the proposed ) 
amendment of a rule pertaining ) 
to fees ) 

NOTICE OF PROPOSED AMENDMENT 
OF 8,35.407 FEES 

NO PUBLIC HEARING CONTEMPLATED 
TO: All Interested Persons: 
1, On May 14, 1988, the Board of Occupational Therapists 

proposes to amend the above-stated rule. 
2, The proposed amendment of 8.35.407 will read as 

follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-1057, 
Administrative Rules of Montana) 

••8.35.407 FEES (1) through (b) will remain the same. 
(c) License renewal $~29T99 $60,00 
(d) through (2) will remain the same." 
Auth: 37-1-131, 37-24-201, 37-24-202, MCA Imp: 

37-24-310, MCA 

REASON: This amendment is being proposed to make fees 
commensurate with program area costs. 

3, Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Board or Occupational Therapists, 1424 9th Avenue, Helena, 
Montana 59620-0407, no later than May 12, 1988. 

4. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
comments he has to the Board of Occupational Therapists, 1424 
9th Avenue, Helena, Montana 59620-0407, no later than May 12, 
1988. 

5. If the board receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the 
Montana Administrative Register. Ten percent or those persons 

MAR Notice No. 8-35-2 7-4/14/BB 



-634-

directly affected has been determlr.ed to be 11 based or. the 
110 licensees 1n Montana. 

BOARD OF OCCUPATIONAL 
THERAPISTS 
DEBRA J. AMMONDSON, OTR/L 
CHAIRMAN 

Certified to the Secretary of State, April 4, 1988. 

7-4/14/88 MAR Notice No. 8-35-2 
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STATE OF MONTANA 
BEFORE THE DEPARTMENT OF COMMERCE 

In the matter of the proposed 
adoption of new rules for the 
admlnistratlon of the 1988 
Federal Community Development 
Block Grant Program 

NOTICE OF PUBLIC HEARING ON 
PROPOSED RULES PERTAINING TO 
THE ADMINISTRATION OF THE 
1988 FEDERAL COMMUNITY 
DEVELOPMENT BLOCK GRANT 
(CDBG) PROGRAM 

TO: All Interested Persons: 
1. Or. May 5, 1988, at 1:30, p.m., a publ:c hearing will 

be held Jr. Room C-209, of the Cogswell Bullding, Helena, 
Montana, to consider the adoption by reference of rules 
governlng the administration of the 1988 Federal Community 
Development Block Grant (CDBG) program. 

2. The proposed adoptlon will read as follows: 

"I. INCORPORATION BY REFERENCE OF RULES FOR ADMINISTERING 
THE 1988 CDBG PROGRAM (1) The department of commerce herein 
adopts and Jncorporates by this reference the Montana 
Commur.lty Development Block Grant Program 1988 Applicatlon 
Guidelines and the Montana Community Development Block Grant 
Program, February, 1988 Grant Administration Manual published 
by lt as rules for the admlnlstratlon of the 1988 CDBG 
program. 

(2) The rules incorporated by reference in (1) above, 
relate to the following: 

(a) the policies governing the program, 
(b) requirements for applicants, 
(c) procedures for evaluating applications, 
(d) procedures for local project admlnistratlon, 
(e) environmental review of project actlvlt1es, 
(f) procurement of goods and services, 
(g) financlal management, 
(h) protection of civil rights, 
(1) fair labor standards, 
(j) acquisition or property and relocatlon of persons 

displaced thereby, and 
(k) adminlstrative consideratlons specific to publlc 

facilltles, housing and neighborhood ~ev!tallzation and 
economic development projects. 

(3) Copies of the regulations adopted by reference ln 
subsection (1) of thls rule may be obtained from the 
Department of Commerce, Local Government Assistance Divislon, 
Capitol Station, Helena, Montana 59620." 

Auth: 90-l-103, MCA Imp: 90-1-103, MCA 

3. Interested persons may present their data, views or 
arguments, either o~a1ly or in writlng, at the hearing. 
Written data, views or arguments may be submitted to the Local 
Government Assistance Division, Department of Commerce, 
Capitol Station, Helena, Montana 59620, no later than May 12, 
1988. 

MAR Notice No. 8-94-4 7-4/14/88 
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4. Richard M. Weddle w1ll preside over and conduct the 
hearing, 

DEPARTMENT OF COMMERCE 

BY:~~~w~ G ~. lnl,TTORNEY 
DE ART N OF COMM RCE 

Certified to the Secretary of State, April 4, 1988. 

7-4/14/88 ~ffiR Notice No. 8-94-4 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the repeal) NOTICE OF THE PROPOSED REPEAL 
OF ARM 10.58.101, Advisory ) OF ARM 10.58.101, ADVISORY GROUP 
Group ) 

NO PUBLIC HEARING IS CONTEMPLATED 

TO: All Interested Persons 
1. On June 16, 1988, the Board of Public Education 

proposes to repeal rule 10.58.101, Advisory Group. 
2. The rule proposed to be repealed can be found on page 

10-859 ARM. 
3. The board is proposing the repeal of this rule 

because the Advisory Group has been replaced by a legislative 
mandated advisory council. 

4. Interested persons may present their data, views or 
arguments either orallY or in writing to Alan Nicholson, 
Chairman of the Board of Public Education, 33 south Last 
Chance Gulch, Helena, Montana 59620, no later than May 13, 
1988. 

5. If persons who are directly affected by the proposed 
repeal wish to express their data, views and arguments 
orally or in writing at a public hearing, they must make 
written request for a hearing and submit this request along 
with any written comments they have to Alan Nicholson, 
Chairman of the Board of Public Education, 33 South Last 
Chance Gulch, Helena, Montana 59620, no later than May 13, 
1988. 

6. If the Board receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
repeal: from the Administrative Coile Committee of the 
legislature; from a governmental subdivision or agency; or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 2270 as there are 
59 Certification Review Panel members, 7 Board of Public 
Education members and 22637 persons currently certified in the 
state of Montana. 

7. Authority: 20-2-114, MCA IMP, 20-2-121, MCA 

In the matter of the 
amendment of Fees 

NOTICE OF PROPOSED 
AMENDMENT OF ARM 10.66.104, FEES 

NO PUBLIC HEARING IS CONTEMPLATED 

TO: All Interested Persons 
1. On June 16, 1988, the Board of Public Education 

proposes to amend rule 10.66.104, Fees. 

MAR Notice No. 10-3-124 7-4/14/88 
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2. The rule as proposed to be amended provides as 
follows: 

10.66.104 FEES (ll Ar $.4 8 charge is made by all 
Montana test1ng centers for 'lidministration of the GED t1;Sts; 
Test Battery. Retest charges will be $4 for test section l 
(includes essa component) and $1 per sect1on for test 
sect1ons 2, 3, 4, or 5. __ ,_, -e1Hl,-!'"¥il--Ee-r -a- f~t ""t"Jf- ~tf-:1. 
f he- ~e &f--~-=lia-t-t-e-ty-:--~--$-l--f'@"i'"-~"'-t---i-s---eh-a-r~--t-o~ 
r~&e~--~~--~-~~--~--e~~a~~-~at~~---H~~~r-~h@--~a±­

r~E-e-s-t--eh<M~-.f--.-a"l'l¥"-!"~~--i.--s--'l:-i-ffi-H·e-&--e-e--$+r 
AUTH: Sec. 20-2-114, 20-7--131, MCA 
IMP: Sec. 20-2-121, MCA 
3. The board is proposing this amendment to meet scoring 

costs incurred by an essay component which has been added to 
the GED test battery. 

4. Interested persons mS:Y present their data, vie·ws or 
arguments either orally or in writing to Alan Nicholson, 
Chairman of the Board of Public Education, 33 South Last 
Chance Gulch, Helena, ~lantana 59620, no later than May 13, 
1988. 

5. If persons who are directly affected by the proposed 
amendment wish to express their data, views and arguments 
orally or in writing at a public hearing, they must make 
written request for a hearing and submit this request along 
with any written comments they have to Alan Nicholson, 
Chairman of the Board of Public Education, 33 south Last 
Chance Gulch, Helena, Montana 59620, no later than May 13, 
1988. 

6. If the Board receives, requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendment; from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or 
from an association having not less than 25 members who will 
be directly affected, a hearinq will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 266 as there are 
2663 persons who have taken the GED test in the past year. 

BY: 

Certified to the secretary of State April 4, 198 . 

7-4/14/88 MAR Notice No. 10-3-124 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Policy 
on Statement on 
Kindergarten Accredi­
tation and Schedule 
Variance~; and Local l 
Participation ) , 

NOTICE OF PUBLIC HEARING ON PROPOSED 
AMENDMENT OF ARM 10.65.~01, ~ULl~Y 
STATEMENT ON KINDERGARTEN ACCREUlTA­
TION AND SCHEDULE VARIANCES; AND 
ARM 10.65.202, LOCAL DISTRICT 
PARTICIPATION 

TO: All Interested Persons 
1. On May 4, 1988, ?t 8:00a.m., or as soon thereafter as it 

may be heard, a public hearing will be held in the Board of · 
Regents' Conference Room, 33 south Last Chance Gulch, Helena, 
Montana, in the matter of the amendment of ARM 10.65.201, Policy 
Statement On Kindergarten Accreditation and Schedule variances. 

2. The rules as proposed to be amended provide as follows: 
10.65.201 POLICY STATEMENT ON KINDERGARTEN ACCREDITATION AND 

SCHEDULE VARIANCES (l) In accordance with section 20-1-301 and 
20 1 302, MCA, school districts are expected to operate 
kindergarten programs for 180 days with a minimum of two hour 
daily classes, however, a variance to this schedule may be granted 
by the superintendent of public instruction in accordance with the 
board of public education policy. School districts afplying for a 
first time rogram, reinstating a program, or request1ng a 
sche ule var1ance, must su m1t an a licat1on to the office of 
ubl1c instruct1on, whlch shall 1nc u e a curriculum gu1de an a 

phllosophy statement t at s ows hat the k1n er arten pro ram W1ll 
promo e emot1ona , soc1a , p s1ca 4n eve o menta pre arat1on 

or the first grade in that district a g is a se uential part of 
the K program. aEsegR~~~R9-~ -~-~ •- ~-t~o~~-o - om~s-o _some 
k~~d~~g•~t·~~~ildz•~T-~oupleo_wi~~-t~e-~o~~al_~alf=rla¥-aiieDoaD~e 
~a~~e~R£-£e~-~~~ga~~•R-~~••••~~-~•¥-~aus•~PZOQ1~m•-~~­
~~·~•po•t~~g-k~~d~zga~teu_c~ildzeu_to_aud-fi~cla~~es~-it_is_tbe_ 
~e~~ey-ef-~fle-eea~e-~fla~-a-¥«~~aRe~-~e-~fle-p••~~~~Q~d-~~-~utoz¥­
~ehed~~e-fe~-~~R~e~~a~~eR-~~e~~a~e-~a~-~e-g~aR~~Q-4f-~~~ 
ee~~~~~6R£-£e~-£e~«fl-ee~e~-a~e-~e«, 

~e1--¥~R~e~~a~«eR-e~aeee£-a~e-ee~e€~~~Q-~O~-·~-~~-·~-~~~-~o~z•­
e~~~~-~fle-esflee~-~ea~~-elasses-s~«ll-RO~-~~~•~d-£o~z~~o~zs_pei­

ea~~-«fl£~9fl-~fle-ea4~¥-~ez4od-~OZ-W~~~~-C~~lOZ~~-aLe_~~iseDL~­
«fle-€4e~~4e«-~a~-e~eeed-te~L-fl0~ZS~ 

~£4--¥4RQezga•te~-~l«ssas-•••-~~-opaza~ioD-e~eL¥-~eek-~-the 
~fle~-~ea~~-~R~e~~-~-QR~-~em~~~ez-~-~Qd~l~~-~-~Q~~-~¥PLo~e~~-~~ 
~~-~~-~~e«-e4~£~-fl€~~~-a-~ee~~--A-~Q-~~~~z-~~~4~az~~~ 
~~~~€-~~~~-~€£R~4G€~ee-i~-~~~~al-QD~¥-altQ~-·~~-o~­
~~~~~~~-~£4e4~4~4~£-~~e-~eR-~~~e4-~£~~~~¥~-

~~--~4~~~~~~t€R-~€fl€G~~4~~-~a~4~~QS-S~«~~-~~4a~R~~04-~ 
~4~~-~~£~-¥~~-a~~-~~-~-~Q~QW~-~«l~~ 

l~R Notice No. 10-3-125 7-4/14/88 
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may exceed four hours. 
(j) Kindergarten scheduling variances shall be granted for a 

period of five 1ears. A school district must reapply for a 
variance everyive years or whenever the kindergarten schedule 
changes. Schools §ranted a variance between 1986 and 1987 shall 
reapply 1n 1992. cfiools granted a variance prior to 1986 shall 
reapply in 1991. 

AUTH: Sec. 20-2-121, MCA 
IMP: Sec. 20-1-302, MCA 

10.65.202 LOCAL DISTRICT PARTICIPATION (1) Remains the same. 
'~~--KtAJ&~g~~~&A-S~a&J~llAg-~~~iaA~&a-ab~ll-b&-g~aA~&Q-fO~-a 

~e~~ee-e~-efte-eeheel-yea~-afte-mYse-ee-~eftewed-eftftYallYT 
AUTH: Sec. 20-2-121, MCA 
IMP: Sec. 20-1-302, MCA 
3. The board is proposing these amendments to assure that 

kindergarten programs are an integral part of the school program, 
to better meet present conditions and to allow for more efficiency 
in granting a kindergarten variance. 

In the matter of the 
amendment of State Aid 
Distribution Schedule 

NOTICE OF PUBLIC HEARING ON PROPOSED 
AMENDMENT OF ARM 10.67.101, STATE 
AID DISTRIBUTION SCHEDULE 

20 

the September meeting board of public education. 

7-4/14/88 MAR Notice No. 10-3-125 
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3. The board is proposing this amendment to comply with the 
mandate of the legislature as set forth in Sec. 20-9-344 MCA, 
which states that the board will adopt policies for regulating the 
distribution of state equalization aid in accordance with the 
provisions of law and in ·a manner that would most effectively meet 
the financial needs of districts. 

4. Interested persons may present their data, views or 
arguments either orally or in writing at the hearings. Written 
data, views or argument may also be submitted to Alan Nicholson, 
Chairman, Board of Public Education, 33 South Last Chance Gulch, 
Helena, Montana 59620, no later than May 13, 1988. 

5. Alan Nicholson, Chairman, and Claudette Morton, Executive 
Secretary to the Board of Public Education, 33 South Last Chance 
Gulch, Helena, Montana, have been designated to preside over and 
conduct the hearing. 

BY: 

Certified to the Secretary of 

MAR Notice No. 10-3-125 7-4/14/88 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICBS OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 11.5.407 
defining supplemental 
payment eligibility based on 
living arrangement and Rule 
11.5.410 setting standards 
for supplemental payments 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 11.5.407 DEFINING 
SUPPLEMENTAL PAYMENT 
ELIGIBILITY BASED ON LIVING 
ARRANGEMENT AND RULE 
11.5.410 SETTING STANDAFDS 
FOR SUPPLEMENTAL PAYMENTS 

1. On May 6, 1988, at 10:00 a.m., a public hearing will 
be held at the conference room of the Department of Family 
Services, 48 North Last Chanc:e Gulch to consider the proposed 
amendment of Rulee, 11.5.407 and 11.5.410 pertaining to defin­
ing supplemental v•rment eligibility based on living arrange­
ment and setting stahd~ds .. for supplemental payments. 

2.The rules tas propose~. t() be amended proyide as follows: 

11.5.407 ELIGIBILITY BASED ON LIVING ARRANGEMENT 
Subsections (1) (a) through (c) remain the sa\lle. 

Subsections (d) is renumbered to (e) and otherwise 
rerr.ains the same. 

~e~--SeM~-~nde~enden~-~~~em-~~~~~~~-~Ae 
ee~ar~Meft~-e£-£am~iy-eer¥~eee-and-desi~ned-~e-enAenee-er-Me~n­
~e~ft-~Ae-~nee~eneenee-e£-ee~i~e-8y-~re¥~ein~-~nd~¥ie~eii~ee-~4 
Ae~r-~~---~~ervisien;-~~~-~~n±~y--~-~ra~nin~; 
serv~ee-eeere~ne~~en-and-e~~pert-eervieee-~e-~Ae-resieente~--A 
seMi-inee~eneen~-~~~-~~~~-±~--~s~aiiy-~-~~~-e~ 
e~ar~en~s-~~~~-~e-~-~~~en~-~~-±n-~-~ni~ 
witA-eeeA-~~~-~~~~~~~.~-&r-Mere-8edreeMs7 
e-iiving-reeM-ene-e-8a~AreeM~ 

(f) Transitional living services to developmentally dis­
abled approved by the department of social and rehabilitation 
services as an intermediate ste between the rou home and 

n ependent l1ving w 1ch promotes movement out o the group 
home. The program consists of clients living in congregate 
apartments with a staff person usuallY living at the complex 
for supervision or at least 24 hour on call availability of 
assistance. staff is provided to train and supervise the cli­
ents to help them develop their skills to a higher level in 
such areas of daily living as cooking, shopping, and cleaning. 
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AUTH: Sections 52-1-103 and 52-1-104, MCA 
IMP: Section 52-1-104, MCA 

11.5.410 PAYMENT STANDARDS Subsections (1) (a) through 
(c) remain the same. 

(d) community homes for the severely disabled - $94.00 

Subsection (d) is renumbered to (e) 

(ef) ~em~-~ftde~eftaeft~-~Pam-~~~ transitional 
living services to developmentally disabled - $26.00 

Subsections (2) through (4) remain the same. 

AUTH: 
IMP: 

Sections 52-1-103 and 52-1-104, MCA 
Section 52-1-104, MCA 

3. Rationale: The proposed amendments change the defi­
nition of semi-independent program facilities to one of tran­
sitional living services to developmentally disabled in keep­
ing with the definitions used by the Developmentally Disabled 
Division of the Department of Social and Rehabilitative 
Services (SRS). SRS currently certifies which programs meet 
the criteria so the same definitions must be used. The pay­
ment standard remains the same. 

The amendment also adds a new payment category of 
community homes for the severely physically disabled. 
Currently two homes are licensed for the severely physically 
disabled and have received payment under another code by 
agreement with the Social Security Administration. Now that 
other homes for the severely physically disabled are being 
planned, a separate definition and pay category are needed to 
insure equal treatment of all the licensed homes. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Family Services, P.O. Box 
8005, Helena, Montana 59604, no later than May 12, 1988. 

5. The Office of Legal Affairs, Department of Family 
Services has been designated to preside over an conduct the 
hearing. 

Certified to the Secretary of State --~A~n~r~il~4~---------' 1988. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 11.6.104 
pertaining to eligibility 
requirements for adoptive 
applicants 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 11.6.104 
PERTAINING TO ELIGIBILITY 
REQUIREMENTS FOR ADOPTIVE .. 
APPLICANTS. NO PUBLIC 
HEARING CONTEMPLATED 

1. On May 27, 1988, the Department of Family Services 
proposes to amend Rule 11.6.104 pertaining to eligibility 
requirements for adoptive applicants. 

2. Rule 11.6.104 as proposed to be amended provides as 
follows: 

11.6.104 HOME APPROVAL, ELIGIBILITY REQUIREMENTS 
Subsections (1) and (2) remain the same. 

f3t--Ma~~ied-~~~~-m~a~-~~-ma~~ied 
a~-ieas~-3-yea~eT 

Subsections (4) and (5) are renumbered and otherwise 
remain the same. 

f~t--Adep~ive-~&reft~&-~-~-~-~e~~i~eme~~e--es­
~a&lished-by-~he-depa~~meft~T 

subsections (7) through (10) are renumbered and otherwise 
remain the same. 

AUTH: Sections 52-1-103 and 53-4-111, MCA; AUTH Exten­
sion, Sec. 113, Ch. 609, L. 1987, Eff. 10/1/87 
----IMP: Sections 53-4-112 and 53-4-115, MCA 

3. Rationale: The department is deleting the age and 
marital duration requirements for adoptive applicants at the 
request of the Montana Human Rights Commission. 

4. Interested parties may submit their nata, views, or 
arguments concerning the proposed amendments in writing to the 
Office of Legal Affairs, Department of Family Services, P.O. 
Box BOOS, Helena, Montana 59604, no later than May 12, 1988. 

5. If a person who is directly affected by the proposed 
amendments wishes to express his data, views, and arguments 
orally or in writing at a public hearing, he must make written 
request along with any written comments he has to the Office 
of Legal Affairs, Department of Family Services, P.O. Box 
8005, Helena, Montana 59604, no later than May 12, 1988. 
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5. If the Department receives requests for a public 
hearing under 2-4-315, MCA, on the proposed amendment from 
either 10% or 25, whichever is less, of the persons who are 
directly affected by the proposed amendment; from the 
Administrative Code Committee o£ the legislature; from a 
governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be 10 persons based on 100 yearl doptive plicants. 

Certified to the Secretary of State --~A~p~r~i~l-4~---------' 1988. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 11.12.104 
pertaining to youth care 
facility licensing criteria 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 11.12.104 PERTAINING 
TO YOUTH CARE FACILITY 
LICENSING CRITERIA 

1. On May 4, 1988, at 10:00 a.m., a public hearing will 
be held in the conference room of the Department of Family 
Services, 48 North Last Chance Gulch, Helena, Montana to con­
sider the proposed amendment of Rule 11.12.104 pertaining to 
youth care facility licensing criteria. 

2. The rule as proposed to be amended provides as 
follows: 

11.12.104 YOUTH CARE FACILITY, LICENSES 
Subsections (1) through (6) remain the same. 

(7) Any applicant who has received services for docu­
mented abuse or neglect of a child or whose own children have 
been in foster care should be denied a foster care license~~ 
unless an exception is granted by the department because the 
circumstances leading to the provision of services or the 
placement no longer exist. 

AUTH: Sections 41-3-1103, 41-3-1142 and 53-4-111 MCA; 
AUTH Extension, Sec. 2, Ch. 177, L. 1985, Eff. 7/1/85; Sec. 8, 
Ch. 531, L. 1985, Eff. 10/1/85; Sec. 88, Ch. 609, L. 1987, 
Eff. 10/1/87 

IMP: Sections 4-3-1103, 41-3-1142 and 53-4-113 MCA 

3. Rationale: The rule is necessary to allow the department 
to grant youth care facility licenses to applicants who, in 
the past, may have received services for neglect or abuse of a 
child or whose children have been in foster care. These 
applicants are currently excluded from receiving a license 
even if the circumstances necessitating the services or place­
ment have been adequately resolved. Often the resolution of 
the circumstances has produced a more mature, solid family or 
couple that would be an excellent placement resource for chil­
dren this department places for temporary care. The rule 
allows the department to grant licenses under an exception. 
Thus more people will be allowed to be considered for a 
license. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
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data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Family Services, P.O. Box 
8005, Helena, Montana 59604, no later than May 12, 1988. 

5. The Office of Legal Affairs, Department of Family 
Services has been designated to preside over and conduct the 
hearing. / 

Certified to the secretary of State ____ Ap~r~l~-1~4 ____________ , 1988. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.29.101, 16.29.102, 
16.29.103, and 16.29.106, concern­
ing embalming & transporting dead 
human bodies 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR AMENDMENT OF RULES 

(Dead Human Bodies) 

1. On May 10, 1988, at 10:00 A.M. in Room C209, Cogswell 
Building, 1400 Broadway, Helema, Montana, a hearing will be 
held to consider the amendment of rules 16.29.101, 16.29.102, 
16.29.103, and 16.29.106, concerning embalming and transporta­
tion of dead human bodies. The proposed amendments would re­
quire embalming for all bodies, with certain exceptions, and 
would make other minor changes. 

2. The rules, as proposed to be amended, appear as fol­
lows (new material is underlined; material to be deleted is 
interlined): 

16.29.101 DEFINITIONS For the purpose of this chapter, 
the following definitions apply: 

(1)-(3) same as existing rule. 
ill "Embalming'' means the preservation and disinfection 

of the dead human body by application of chemicals, externally, 
lnternally, or both. 

t4t-t5t(5)-(6) Same as existing rule. 
f6till "Specified communicable disease" means one-e!!-t!he 

£oiiowin~-aieeases~ 
fat SnlaH]!:!OX 
tht eheiel'a 
tet pne~en~e-]!:!ia~~e 
tat iassa-£evel';--eheia-£evel';-Mal'h~l'~-vil'~s-diseaee;-ana 

any-et!hel'-~ndia~nesahie-£ehl'iie-disease-eee~l'l'±n~-shel't!iy-a£t!el' 
l'et~l'nin~-£l'enl-int!el'na~ienai-t!l'avei; 

tet eemn~~nieahie-p~imenal'Y-~~hel'e~iesis;-as-det!el'm~nea-8y 
a-ieeai-heaith-e££±eel'; 

frt aeq~±l'ed-imm~ne-de£ie±eney-eyndreme-tA%astr 
t~t hepat±~±s-B;-nen-A-nen-B;-el'-~ne)!:!eei£iea~ 

diseases as determined by the department and set forth in ARM 
Title 16, Chapter 28. The department hereby adopts and incor­
porates herein by reference ARM Title 16, Chapter 28, which is 
the chapter of the department's rules that deals with communi­
cable diseases. Copies of these rules may be obtained from 
the Preventive Health Services Bureau, Department of Health and 
Environmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620. 

t~t~ Same as existing rule. 
AUTHORITY: 50-1-202, MCA 
IMPLEMENTING: 50-1-202, MCA 
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16.29.102 BEA~H--FR9M--A--SPE€1PlBB-e9MMijNl€AB~B-BlSBASB 

fM8ALMING R~QUI~i: EXCE~IONS (1) When a person dies er 
s-stts~eeEe --e~ y~n~-e~a-s~ee!£ies-eemMttn!eabie-d!sease;-ehe 

aeeend!n~-~hys!e!an-mttse-nee!£y-a-ieeai-neaien-e££!eer--and-ene 
de~aremene-e£-ehe-deaen embalming is reguired. ~ne-ieeai-neaien 
e££!eer-er-ene-de~areMene-mttse-deeerm!ne-wneener-er--nee Within 
the period immediately following death and prior to embaiming; 
the local health officer, the depar~~ent, or other person(s) 
authorized bv law may require further examination of the body 
!a-necessary to establish the cause of death within reasonable 
medical certainty. 

(2) If a person dies or is suspected of dying with a spe­
cified communicable disease that may be communicated to anyone 
handling the body, the local health officer must immediately 
inform the mortician or any other person handling the body (be­
fore or after death) of that fact and of the appropriate mea­
sures which should be taken to prevent transmission. 

(3) As-seen-as--reasenabiy--pessibie--feiiewin~--seaen-er 
£ttreher-examinaeien--re~tt!red-ey--a-ieeai-heaien-ef£!eer-er-ene 
se~aremene;-a-n~an-bedy-dead-e£-speeified-eemMttftieable-d!sease 
mttse--be--embaimed.----1£--embalm!n~-eannee-be-~erferMed-ae-ene 
~iaee-e£-deaen7-a-ieeal-healen--e££!eer-er--ene-de~aremene-mttse 
be-eeneaeeed--fer-!nsertteeiens-en-preeatt~iens-ee-he-ebserved-in 
eransperein~-ene-bedy-ee-ehe-~laee-e£-embalmin~T Embalming of 
a dead human body is not required where cremation is to occur. 

1!1 The director of the de artment or his her desi nee 
may grant exempt~ons from the e alming requirement on a case­
by-case basis. 
AUTHORITY: 50-1-202, MCA IMPLEMENTING: 50-1-202, MCA 

16.29.103 TRANSPORTATION OF DEAD HUMAN BODIES 
(1) Same as ex~sting rule. 
(21 A All dead human body bodies dead-e£-a-eattse-eener 

ehan-a-s~eeiffed--eemmttnieabie--di~ being transported by 
common carrier, must be embalmed and placed in a casket or 
equivalent suitable container, subject to ARM 16.29.102. If 
stteh-bedy--is-en-rettee-mere-ehan-B-hettrs7-er-i£-ene-~erminaeien 
e£-eemmen-earrier-eransper~-eeettrs-mere-ehan-36-hettrs-af~er-ene 
eime-e£--seaeh;-~ne--eedy-mtts~--be-embalmed7-re£ri~eraeed-a~-3S 
de~rees-P.-er-eeider7-er-eeherw!se--erea~ed-prier--~e-~ransper~ 
se-as--ee-~revene-er-sttbs~ane!aiiy-re~ard-deeem~esieien-and-ehe 
resttltan~-effitten~s-and-esersT 

f3t When-a-httman--bedy--dead--e£--a--eattse--etner--than-a 
s~eeified-eemmttnieabie--disease-is--be!n~-erans~erees-by-a-pri­
vate-eenveyer-and-~ne-bedy-w!li-nee-reaen-!es-ses~inaeien-wi~n­
in--48--hettrs7 --~he--bedy--mttse-be-embaimed;-re£r!~era~ed-ae-3S 
de~rees-P.-er-eeider7 -er-eenerw!se-ereated-se-as-~e--prevent-er 
sttbs~aneiaiiy-re~ars--seeempesie!en-and-~ne-restti~ane-e££ittenes 
IUI.s-esersT 

tatlll Minimum requirements for transport ttnder-seee!en 
f3t-e£-~nis-rttie shall be a transporting cot or stretcher and a 
proper covering. 
AUTHORITY: 50-1-202, MCA IMPLEMENTING: 50-1-202, MCA 
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16.29.106 EXCEPTIONS (1) An exception to the provi-
sions of ARM 16.29.103(2), 16.29.103(3), or 16.29.104(1) may be 
granted by the department er-a--ieeai-heai~h--e££~eer if such 
exception is requested prior to transportation of the dead 
human body and if such exception does not constitute a hazard 
to public health, create a public nuisance, or violate the 
provisions of Title 50, Chapter 15, Part 4 of the Montana Code 
Annotated. 
AUTHORITY: 50-1-202, MCA IMPLEMENTING: 50-1-202, MCA 

3. The department is proposing these amendments to the 
rules in response to a request by the Montana Board of Morti­
cians to require immediate embalming in order to decrease the 
morticians' risk of exposut·e to communicable diseases. In 
addition, the deletion of the reference to "local health of­
ficer" in 16.29.106 is proposed because the funeral profession 
feels more secure in directly contacting the State Department 
of Health which has specific communicable disease responsibili­
ties and expertise and which maintains statewide records making 
direct assistance to a mortician or person disposing of the 
body if the deceased dies in one town and is handled in another 
location. 

4. Interested persons may submit their written data, 
views, or arguments concerning the proposed amendments either 
at the hearing or in writing to Robert L. Solomon, Department 
of Health and Environmental sciences, Cogswell Building, 
Capitol Station, Helena, Montana 59620, no later than May 13, 
1988. Mr. Solomon has been designated to preside over the 
hearing. 

Certified to the Secretary of State March 28, 1988. 

7/4/14/88 MAR Notice No. 16-2-337 



-651-

BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
16.20.603, 16.20.604, 16.20.605, 
16.20.607, 16.20.608, 16.20.616-
16.20.624, 16.20.633, 16.20.641, 
and 16.20.642, and the adoption of 
NEW RULE I, all concerning surface 
water quality standards and the 
classification of surface waters 
in the state 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR AMENDMENT OF RULES 

AND THE ADOPTION 
OF NEW RULES 

(Surface water Quality 
Standards) 

1. On May 20, 1988, at 9:00a.m., the board will hold a 
public hearing in Room C209 of the Cogswell Building, 1400 
Broadway, Helena, Montana, to consider the amendment of the 
above-captioned rules and the adoption of a new rule. 

2. The proposed new rule acknowledges that state surface 
water quality standards do not apply on Indian reservations. 
The proposed amendments include new definitions of acute and 
chronic toxicity; discharge; reasonable land, soil, and water 
conservation practices; and toxic or deleterious substances. 
Additional proposed changes involve upgrading of the Muddy 
creek mainstem and a portion of the Marias River below Tiber 
Dam; clarifications in other classifications; adoption of Gold 
Book levels as numeric standards for toxic or deleterious sub­
stances; adoption of a specific dissolved oxygen standard for 
Ashley Creek; replacement of the old "E" classification with a 
new "I" classification which sets goals to improve the quality 
of these waters; clarification of ARM 16.20.633(4); and minor 
editorial corrections. 

3. The rules, as proposed to be amended, appear as fol­
lows (new material is underlined; material to be deleted is 
interlined; the new rule is inserted in its proposed location): 

16.20.603 DEFINITIONS In this subchapter the following 
terms eftaii have the meanings indicated below and sftaii-~e are 
supplemental to the definitions given in section 75-5-103, MCA: 

ill "Acute toxicity" means that death of exposed organ­
isms occurs or can be expected to occur in 96 hours or less. 

fit-f~t(2)-(3) Same as existing rule. 
ill "Chronic toxicity" means that death or functional im­

pairment occurs or can be expected to occur to organisms ex 
posed for periods of time exceeding 96 hours. 

t3t(5) Same as existing rule. 
ill--" Discharge" means the injection, deposit, dumping, 

spilling, leaking, placing, or failing to remove any pollutant 
so that it or any constituent thereof may enter into state 
waters, including ground water. 

t4t-f6t(7)-(9) Same as existing rule, but renumbered. 
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(10) "Gold Book levels" means the freshwater acute or 
chronic levels or the levels for water and fish in estion that 
are listed in U ate Number Two 5 1/87) of ualit Cr~teria 
for Water 1986 (EPA 440/5-86-001). Gold Book levels are used 
throughout this subchapter to determine the maximum allowable 
concentrations of toxic or deleterious substances. 

t~tllll Same as existing rule, but renumbered. 
tBt.i..!11 "Mixing zone" means the area of a water body con­

tiguous to an effluent with characteristics qualitatively or 
quantitatively different from those of the receiving water. The 
mixing zone is a place where effluent and receiving water mix 
and not a place where effluents are treated. Water quality 
standards do not apply in the mixing zone for those parameters 
regulated by a MPDES or NPDES permit. An effluent, in its 
mixing ~one, may not cause acute toxicity, except that ammonia, 
chlorine, and dissolved oxygen may be present at acutely toxic 
concentrations provided that such acute toxicity does not block 
passage of aquatic organisms. 

t9t-ti4t(l3)-(18) same as existing rule. 
(19 "Reasonable land soil and water conservation rac­

tices" means metho s, measures, or practices that will protect 
present and reasonably anticipated beneficial uses. These 
practices include but are not limited to structural and non­
structural controls and operation and maintenance procedures. 
These practices may be applied before, during, or after pollu­
tion-producing activities to prevent impacts to beneficial 
uses. 
------ti5t-ti8t(20)-(23) same as existing rule. 

(24) "Toxic or deleterious substances" means those sub­
stances listed in Quality Criteria for Water 1986 (EPA 440/5-
86-001, the "Gold Book") and Update Number Two (5/1/87) of the 
Gold Book, for which limits are not listed in ARM 16.20.616 
through 16.20.641. 

(25) The board hereby adopts and incorporates bv refer­
ence herein Quality Criteria for Water 1986 (EPA 440/5-86-001, 
the "Gold Book") and Update Number Two (5/1/87) of the Gold 
Book, which set forth water guality levels for toxic or dele­
terious substances. Copies of this material may be obtained 
from the Water Quality Bureau, Department of Health and Envi­
ronmental Sciences, cogswell Building, Capitol Station, Helena, 
Montana 59620. 
AUTHORITY: 75-5-301, MCA 
IMPLEMENTING: 75-5-301, MCA 

16.20.604 WATER-USE CLASSIFICATIONS CLARK FORK-
COLUMBIA RIVER DRAINAGE EXCEPT THE FLATHEAD AND KOOTENAI RIVER 
DRAINAGES The water-use classifications adopted for the Clark 
Fork of the Columbia River drainage are as follows: 

(1) Clark Fork River drainage except waters 
listed in subsections (l)(a) through (l)(n) .... B-1 

(a) Same as existing rule. 
(b) Silver Bow Creek (mainstem) from the 

confluence of Blacktail Deer Creek to warm Springs 
Creek ............... . -E- l 
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(The Anaconda Company tailings pond and Silver Bow Creek 
drainage from this pond downstream to Blacktail Deer Creek and 
the tailings ponds at warm Springs have no classification. ) 

(c)-(n) Same as existing rule. 
AUTHORITY: 75-5-301, MCA 
IMPLEMENTING: 75-5-301, MCA 

16.20.605 WATER-USE CLASSIFICATIONS FLATHEAD RIVER 
DRAINAGE The water-use classifications adopted for the Flat­
head River are as follows: 

(1)-(2) Same as existing rule. 
(3) Flathead River drainage below the highway 

bridge at Polson to confluence with Clark Fork 
River except tributaries listed in subsections (3)(a) 
through (3)(h) •... , .... , . • • • • • B-1 

(a)-(d) Same as existing rule. 
(e) Hot Springs Creek (mainstem) from the 

Hot Springs water supply intake to the Little 
Bitterroot River . , .•.. , .•.. , • • • -B-C-3 

(f)-(h) Same as existing rule. 
AUTHORITY: 75-5-301, MCA 
IMPLEMENTING: 75-5-301, MCA 

16.20.607 WATER-USE CLASSIFICATIONS -- MISSOURI RIVER 
DRAINAGE EXCEPT YELLOWSTONE, BELLE FOURCHE, AND LITTLE MISSOURI 
RIVER DRAINAGES The water-use classifications adopted for the 
Missouri River are as follows: 

(1) Missouri River drainage to and including 
the Sun River drainage except tributaries listed 
in subsections (l)(a) through (1)(m) ...•. ,. B-1 

(a)-(h) Same as existing rule. 
(i) Prickly Pear Creek (mainstem) from the 

Montana Highway No. 433 crossing about one mile 
northwest of East Helena to Lake Helena . . . . . . -B-I 

(j)-(k) Same as existing rule. 
(1) Muddy creek ara~na~e mainstem (tributary ~e 

of sun River) . . . . . . • . . . . . . . . . . • -B- l 
(m) same as existing rule. 
(2) Same as existing rule. 
(3) Missouri River drainage from Rainbow 

Dam in Great Falls to the Marias River except 
waters listed in subsections (3)(a) through (3)(d). B-3 

(a) Belt Creek drainage to and including 
Otter Creek drainage except portion of O'Brien 
Creek listed in subsection (3)(a)(i). B-1 

(i) O'Brien creek drainage to the Neihart 
water supply intake . . . . . . . . . . . . • . . A-1 

(b)-(d) Same as existing rule. 
(4) Marias River drainage except the tribu­

taries and segments listed in subsections (4)(a) 
through (4lHtlli .................. B-2 

(a)-(d) same as existing rule. 
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(e) Marias River mainstem from Tiber Dam 
to thecounty road crossing i.n section 17, 
township 29 north, range 5 east . . • . . . . B-1 

fet-f£t(f)-(g) Same as existing rule. 
(5) Missouri River drainage from Marias 

River to Fort Peck Dam except waters listed 
in subsections ( 5) (a) through tstfetilllfl. . . . C-3 

(a)-(d) Same as existing rule. 
(e) Musselshell River drainage to Deadman's 

Basin diversion canal above Shawmut except for 
the watere listed in subsectione (5)(e)(i) 
~hre~~h-t5tfettv~t ••.. , . • . • • . . • . . B-1 

(i) Musselshell River (mainstem) from 
Hopley Creek to Deadman's Basin Diversion Canal 
near Shawmut .....•... , . • . . . . . •. B-2 

f~~tl!l Musselshell River drainage below 
Deadman's Basin diversion canal above Shawmut 
except ~er~~eae-e£-eare%ese;-SwimMia~-Wemaa;­
F%a~w~%%ew;-Se~~h-W~%%ew-ereek-aaa-aeaSmaa~e­
Baeia-Reeerveir-%is~ea-~e%ew for the waters 
listed in subsections (5)(f)(i)-(5)(f)(iv) .•. , .. c-3 

(i) Deadman's Basin Reservoir ...• , ..•. B-1 
tiiitiiil Careless and Swimming Woman Creek 

drainage above their confluen•:e north of Ryegate B-1 
tivt(iii) Flatwillow Creek drainage above 

U.S. Highway 87 crossing south of Grassrange. . . • B-2 
tvt(iv) south Willow Creek drainage above 

county road bridge in T10N, R24E, Section 7 . . • . B-l 
t~vt--Beaamaa~e-Bae~a-Reservo~r~-~-T-T_T_~_T_T_T-B-% 

(6)-(7) Same as existing rule. 
(8) Milk River drainage from the Inter­

national Boundary to the Missouri River except 
the tributaries listed in subsections (B)(a) 
through (B)(c) .•....•.•.....•... B-3 

(a)-(b) Same as existing rule. 
(c) Peo~%e~e Peoples CrE~ek drainage to and 

including the South Fork of Pee~%e~e Peoples 
Creek drainage .•.. , ..••. , ....•. , . B-1 

(9) same as existing rule. 
AUTHORITY: 75-5-301, MCA 
IMPLEMENTING: 75-5-301, MCA 

16.20.608 WATER-USE CLASSIFICATION -- YELLOWSTONE RIVER 
DRAINAGE The water-use classifications adopted for the Yel­
lowstone River are as follows: 

(1) Same as existing rule. 
(2) Yellowstone River drainage from the 

Laurel water supply intake to the Billings water 
supply intake except the tributaries listed in 
subsections (2)(a) and (2)(b) ............. B-2 

(a) Clarks Fork Yellowstone River drainage 
from source to the Wyoming state line and from 
the Wyoming state line to and including Jack 
Creek near Bridger . . . . . . • • . . • . . , B-1 
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1£1 Mainstem of the Clarks Fork River 
from Jack Creek to the Yellowstone River . . . . B-2 

thtl£1 Tributaries to the Clarks Fork 
Yellowstone River from Jack Creek t~a~aste~­
~s-B-~7-to the Yellowstone River except the 
portion of West Fork of Rock Creek listed 
in subsection (2)tet(c)(i) .....•........ B-1 

(i) Same as existing rule. 
(3) Same as existing rule. 
(4) Yellowstone River drainage from 

Big Horn River to North Dakota boundary except 
waters listed in subsections (4)(a) through (4)(d). c-3 

(a) Yellowstone River mainstem from 
Big Horn River to North Dakota boundary . . . . B-3 

(b) Tongue River (mainstem) from Wyoming 
boundary to Prairie Dog Coulee . . . . . . . B-2 

(c) Tongue River mainstem from Prairie 
Dog Coulee to Yellowstone River . B-~ B-3 

(d) Fox Creek drainage near Sidney B-2 
AUTHORITY: 75-5-301, MCA 
IMPLEMENTING: 75-5-301, MCA 

NEW RULE 
TIONS (1) 
ARMl6.20.604 
AUTHORITY: 
IMPLEMENTING: 

I WATER USE CLASSIFICATIONS 
All waters are unclassified, 

through 16.20.611. 
75-5-301, MCA 
75-5-301, MCA 

16.20.616 A-CLOSED CLASSIFICATION 

INDIAN RESERVA-
even if listed in 

(1) Waters classified A-Closed are suitable for drinking, 
culinary, and food processing purposes after simple disinfec­
tion. Water quality is suitable for swimming, recreation, 
growth, and propagation of fishes and associated aquatic life, 
although access restrictions to protect public health may limit 
actual use of A closed waters for these uses. 

(2) Same as existing rule. 
(3) Fe~-wate~s-elassi£iea-A-€lesea-t~e-£ellewia~-speei£~e 

wate~-~~al~ty-staaaa~as-s~all-aet-he-vielatea-hy--aay-pe~sea No 
person may violate the following specific water quality stan­
dards for waters classified A-Closed: 

(a) Same as existing rule. 
(b) Bisselved-exy~ea-e~ite~ia-a~e-aet-applieahle--£e~-t~e 

elassi£~eatiea~ No change from naturally occurring dissolved 
oxygen levels is allowed. 

(c)-(i) same as existing rule. 
AUTHORITY: 75-5-301, MCA 
IMPLEMENTING: 75-5-301, MCA 

16.20.617 A-1 CLASSIFICATION 
(1)-(2) same as existing rule. 
(3) Fe~--wate~s--eiassi£iea--A-l--t~e--£ellewia~-speei£ie 

wate~-q~aiity--staada~ds-s8aii-aet-be-v~elatee-hy-aay-pe~sea No 
person may violate the following specific water quality stan­
dards for waters classified A-1: 
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(a)-(g) same as existing rule. 
f Jolt eer~eePl~t'a ~iePls- -e£-- ~ex!:e -.-et"-- e~Jolet" -de :l:e~et" ~etts- sttb­

s~allees-wJol~eJol-wettid--t"emaili--~Pl--~Jole--wa~et'--a£~et'-eePl.Vell~~ellai 
watet"-tt'ea~mePl~--m1:ls~-fte~-exeeed-tJole-max~mttm-eePl.tam~Pli!I.Plt-ieve:l:s 
se~-ret'tJoi-~Pl-tJole-:1:9~5-Na~!:er~a:l:--!ll~et'!:m-Pl"!:mat'y--Bt'!:PlkiPl~-wa~et' 
Star~dat'ds-f49-eFR-Pat"t-%4%t-or-sttbseqttent-t"ev~5~ePl.s-et"-~he-±9~9 
Nat~er~a±-SeeePl.dat'y-Bt'~Plk!:ft~-wa~et'--Stalldat'ds-f49--eFR-Pat'~-l43t 
et"-!lttbseqtteft~--t'evisieliST--~he-max~mttm-a:l::l:ewabie-eePl.eePltt"a~~ePls 
e£-~ex~e-et"-de±e~et'~etts-sttbs~aftees-a±se--mtts~-fte~--exeeed-aett~e 
et"--eJolt"ea!:e--~t'eblem--ieve:l:s--as-t'evealed-by-bio-assay-et'-othet" 
metheds.--~he-va±ttes-l~s~ed-~r~-BPA-Wa~et'-etta±~~y-et'~~et'~a-deett­
meft~s-tFedet'ai--Re~±s~et'-Vo:I:.-4S;-No.-~3±;-Ft"~day;-Nevembet"-~8; 
%989 7 -~a~es-~9318---~93~9t-sha±:l:-be-1:lsed--as-a--~1:l±de-~e-de~et'­
miPle-~t'eb±em--±eve±s-ttllless--ieeai-eelldi~iefts-make-~hese-vaittes 
±r~a~~t'e~t'ia~e.--!Pl-aeeet"daPlee-w~th-see~~ePl-~5-5-396flt;-MeA,-i~ 
!:s-Ple~--Pl.eeessat'y-~ha~--was~es-be--~t'ea~ed-~e-a-~ttt'et'-eeftdi~ieft 
tJolaPl-the-lla~1it"ai-eePld~~~eP!-e£-the-reee~v~Pl~-wa~et'v 

(h)(i) Concentrations of toxic or deleterious substances 
which would remain in the water after conventional water treat­
ment may not exceed the maximum contaminant levels set forth in 
the u.s. EPA National Primary Drinking Water Regulations (40 
CFR Part 141, 7/1/86 ed.) or the u.s. EPA National Secondary 
Drinking Water Regulations (40 CFR Part 143, 7/1/86 ed.). Con­
centrations of toxic or deletez·ious substances also mav not 
exceed Gold Book levels. 

(ii) Dischargers issued permits under ARM Title 16, 
chapter 20, subchapter 9, shall conform with ARM Title 16, 
chapter 20, subchapter 7, the nondegradation rules, and mav not 
cause receiving water concentrations to exceed Gold Book levels 
when stream flows equal or exceed the design flows specified in 
ARM 16.20.631(4). ' 

(iii) When Gold Book levels are used as the basis for 
discharge permit limits for waters with a hardness of less than 
20 mg/1 (as caco2 ), the limits for metals are based on a hard­
ness of 20 mg/1. If site-specific criteria are developed as 
the basis for discharge permit limits, using the procedures 
given in the Water Quality Standards Handbook (U.S. EPA, Dec. 
1983), the limits so developed are used instead of Gold Book 
levels. 

(iv) In accordance with section 75-5-306(1), MCA, it is 
not necessary that wastes be treated to a purer condition than 
the natural condition of the receiving water as long as the 
minimum treatment requirements, adopted pursuant to section 
75-5-305, MCA, are met. 

(4) The board hereby adopts and incorporates herein by 
reference IJEPA-Watet"-\i1ttaH~y-€t'~~et'ia-dee1:lmePl~!l-fFedet'al:-Re~±s­
~et"-Vol:.--45;-Ne.--~3l;-Ft'iday7-Nevembet'-~87-i9897-~a~e!l-~9318-
~93+9tu-wh~eh-!1e~-ret'~Jol-wa~et'--~1ia:l:~ty--er~~et'ta--ret"--~ex~e-er 
etJoler-ae±etet'~ett!I-S~bs~aPlees the followin9: 
~ u.s. EPA National Primary Drink~ng Water Regulations, 

40 CFR Part 141, 7/1/86 ed., which sets forth federal drinking 
water standards; 

(b) U.S. EPA 
tions~O CFR Part 

7-4(14/88 

National Secondary Drinking Water Resula-
143, 7/1/86 ed., which sets forth federal 
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secondary drinking water criteria; 
1£1 Quality Criteria for Water 1986 (EPA 440/5-86-001, 

the "Gold Book") and U date Number Two 5/1 87 of the Gold 
Book, which set forth water qua ity levels for toxic or dele­
terious substances; and 

1§1 the water Quality Standards Handbook (U.S. EPA, Dec. 
1983) which sets forth procedures for development of site-spe­
cific criteria. 

l§l Copies of ~h~~-deeHmen~ these materials may be ob­
tained from the Water Quality Bureau, Department of Health and 
Environmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620. 
AUTHORITY: 75-5-301, MCA 
IMPLEMENTING: 75-5-301, MCA 

16.20.618 B-1 CLASSIFICATION (1) Same as existing rule. 
(2) Fe~--wa~e~s--eias~~~~ed--B-i--ehe--~eiiewin~-s~eei~~e 

wa~e~-~~aii~y-s~anda~ds-shaii-ne~-~e-vieia~ed-by--any-persen No 
person may violate the following specific water quality sta~ 
dards for waters classified B-1: 

(a)-(g) Same as existing rule. 
tht €eneen~ratiena-e~-~ex~e-e~-e~he~-deie~e~ie~s-s~batan­

eea-whieh--we~id-re~ain--±n-the--wa~er-a~~er-eenveneienai-waee~ 
t~ea~~ent-~~ae--net-exeeed--ehe-~ax±~Hm--eentam~nant-ieveia-ae~ 
~e~~h-~n-~he-i9~5-Natienai-:nte~~~-P~i~a~y-B~ink±n~-Wate~-s~an­
da~ds-t~9--€FR-Pa~t--i4it-e~--a~bae~~en~-~evia~ens--er-~he-i9~9 
Nae~enai-Seeenda~y--B~±nk±n~-Waeer--standa~ds-f49-€PR-Pa~e-i4~t 
e~-a~bae~~ent-~ev±a±ens~--The-~axiMHm--aiiewa~ie-eeneene~a~±ena 
e~-tex±e--e~-deiete~±e~a--a~ba~anees-aiae-~~at-ne~-exeeed-ae~te 
e~-eh~en±e-p~ebie~-ieveia-as--~eveaied--by--b±e-aasay--e~-eehe~ 
~etheds~--~he-vai~es-i±ated-±n-BPA-Waeer-e~aiity-e~±te~±a-dee~­
~ents-tFede~ai-Re~±~~er-VeiT-~57-NeT-2~i,-P~±day;--Nevember-28; 
i989;-pa~ea--~93i8----~93~9t-ahaii-be-~sed-aa-a-~~~de-te-dete~­
~ine-p~ebie~-ieveia-~nieaa--ieeai-eenditiena--~ake-theae-vai~ea 
inapp~epr~ateT--:n-aeee~danee-w~th-aeet±en-~S-5-396fit•-MeA,-it 
ia-net-neeeasary-tha~--wa~tea-be--ereated-~e--a-p~~er-eend~t±en 
than-the-nat~rai-eend±t±en-e~-the-reeeiv~n~-wate~T 

(h)(i) Concentrations of toxic or deleterious substances 
which would remain in the water after conventional water treat­
ment may not exceed the maximum contaminant levels set forth in 
the u.s. EPA National Primary Drinking Water Regulations (40 
CFR Part 141 7/1 86 ed. or the U.S. EPA National Secondar 
Drinkin Water Re ulations 40 CFR Part 143 7 1/86 ed. . Con­
centrations of toxic or deleterLous substances also may not 
exceed Gold Book levels. 

(ii) Dischargers issued permits under ARM Title 16, 
chapter 20, subchapter 9, shall conform with ARM Title 16, 
chapter 20, subchapter 7, the nondegradation rules, and may not 
cause receiving water concentrations to exceed Gold Book levels 
when stream flows egual or exceed the design flows specified in 
ARM 16.20.631(4). 

(iii) When Gold Book levels are used as the basis for 
discharge permit limits for waters with a hardness of less than 
20 mg/1 (as CaCOz), the limits for metals are based on a hard-
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ness of 20 mg/1. If site-specific criter~a are developed as 
the basis for discharge permit limits, us~ng the procedures 
given in the water Quality Standards Handbook (U.S. EPA, Dec. 
1983), the limits so developed are used instead of Gold Book 
levels. 

(iv) In accordance with section 75-5-306(1), MCA, it is 
not necessary that wastes be treated to a purer condition than 
the natural condition of the receiving water as long as the 
minimum treatment requirements, adopted pursuant to section 
75-5-305, MCA, are met. 

(3) The board hereby adopts and incorporates herein by 
reference uEPA-Wa~e~-~~ai~~y-e~!te~~a-aee~ea~~-tFeae~al-Reg!s­
~e~-VeiT--45;-NeT--~31;-F~~aay;-Neve~be~-~8;-19897-~ages-~9318-
~93~9tu-wh~eh-se~-re~th-wa~er--~~ali~y--e~i~eria--re~--~exie-e~ 
e~her-dele~e~ie~a-a~bstaaee~ the following: 

(a) u.s. EPA National Primar Drinkin Water Re ulations 
40 CF~art 141 7 1 86 ed. which sets forth federal drinkin 
water standards; 

1£1 u.s. EPA National Secondary Drinking Water Regula­
tions, 40 CFR Part 143, 7/1/86 ed., which sets forth federal 
secondary drinking water criter1a; 

1£1 Quality criteria for water 1986 (EPA 440/5-86-001, 
the "Gold Book") and Update Number Two (5/1/87) of the Gold 
Book, which set forth water guality levels for toxic or dele 
terious substances; and 
~ the Water Quality Standards Handbook (U.S. EPA, Dec. 

1983) which sets forth procedures for development of site-spe­
cific criteria. 
~ Copies of ~hia-aee~mea~ these materials may be ob­

tained from the Water Quality Bureau, Department of Health and 
Environmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620. 
AUTHORITY: 75-5-301, MCA 
IMPLEMENTING: 75-5-301, MCA 

16.20.619 B-2 CLASSIFICATION (1) Same as existing rule. 
(2) Fer--wate~~--elaaairied--B-~--~he--rel1ewiag-a~eeir!e 

wa~e~-q~ali~y-~taaaara~-ahall-ae~-be-viela~ea-by--aay-pe~~ea No 
person may violate the following specific water quality sta~ 
dards for waters classified B-2: 

(a)-(g) same as existing rule. 
tht eeaeea~~a~ieaa-er-~exie-er-e~he~-aele~e~ie~~-a~bataa­

ee~-wh~eh--we~la-re~a~a--~a-~he--wa~e~-a£~er-eeaveatieaal-wate~ 
~~ea~meat-m~a~--ae~-exeeea--~he-~ax!m~--eea~~iaaa~-levela-~e~ 
rer~h-~a-~he-l9~5-Na~~eaal-%ate~~m-P~i~ary-B~~akiag-Wa~er-S~aa­
aa~aa-t48--€FR-Pa~~--l41t-e~--a~b~e~~ea~-~eviaiea~--e~-~he-l9~9 
Na~ieaal-Seeeaaary--Briak~ag-Wa~er--s~aaaaraa-f48-€FR-Part-l43t 
er-a~aeq~ea~-rev~siea~T--~he-maxim~--allewable-eeaeea~ra~iea~ 
er-~exie--er-aelete~ie~a--a~b~taaeea-al~e-m~st-ae~-exeeea-ae~~e 
e~-chreaie-p~eble~-levels-as--revealea--by--bie-assay--er-ether 
~e~hedsT--~he-val~es-l~a~ea-ia-EPA-Wate~-~~al~ty-e~ite~ia-aee~­
mea~s-tFeaeral-Reg~a~e~-VelT-457-NeT-~317-F~iaay7--Neve~e~-~B7 
l9B9;-pages--~93lB----~93~9t-ahall-be-~aea-aa-a-g~~ae-~e-ae~er­
miae-preblem-levele-~aieaa--leeal-eeaai~ieas--make-~he~e-val~es 
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±"a~~~e~~~a~e~--%"-aeee~aa~ee-w~~h-~ee~~e~-~5-5-396tit;-M6A7 -~~ 
i~-"e~-fteee~~a~y-that--waste~-be--treatea-te--a-~~rer-ee~a~t~en 
thaft-the-nat~rai-ee~a~t~en-e£-the-reee~v~n~-water~ 

(h)(i) Concentrations of toxic or deleterious substances 
which would remain in the water after conventional water treat­
ment may not exceed the maximum contaminant levels set forth in 
the u.s. EPA National Primary Drinking Water Regulations (40 
CFR Part 141, 7/l/86 ed.) or the u.s. EPA National Secondary 
Drinking Water Regulations (40 CFR Part 143, 7/1/86 ed.). Con­
centrations of toxic or deleterious substances also may not 
exceed Gold Book levels. 

(ii) Dischargers issued Permits under ARM Title 16, 
chapter 20, subchapter 9, shall conform with ARM Title 16, 
chapter 20, subchapter 7, the nondegradation rules, and may not 
cause receiving water concentrations to exceed Gold Book levels 
when stream flows egual or exceed the design flows specified in 
ARM 16.20.631(4). 

(iii) When Gold Book levels are used as the basis for 
discharge permit limits for waters with a hardness of less than 
20 mg/1 (as caco2 ), the limits for metals are based on a hard­
ness of 20 mg/1. - If site-specific criteria are developed as 
the basis for discharge permit limits, using the procedures 
given in the Water Quality Standards Handbook (U.S. EPA, Dec. 
1983), the limits so developed are used instead of Gold Book 
levels. 

(iv) In accordance with section 75-5-306(1), MCA, it is 
not necessary that wastes be treated to a purer condition than 
the natural condition of the receiving water as long as the 
m~n~mum treatment requirements, adopted pursuant to section 
75-5-305, MCA, are met. 

(3) The board hereby adopts and incorporates ~by 
reference uBPA-Water-e~ai~ty-er±ter±a-aee~e~ts-tFederai-Re~±~­
ter-Vei~-457-Ne~-~3i7-Friaay;--Nevember-~B;--i989;-~a~es-~93i8-
~93~9tU--wh±eh--set--ferth--water-~~ai~ty-eriter±a-fer-tex±e-er 
ether-aeieter±e~~-s~bsta~ees the following: 

_G!l U.S. EPA National Primary Drinking Water Regulations, 
40 CFR Part 141, 7/1/86 ed., which sets forth federal drinking 
water standards; 

1Ql u.s. EPA National secondarY Drinking Water Regula­
tions, 40 CFR Part 143, 7/1/86 ed., which sets forth federal 
secondary drinking water criteria; 

i£l Quality Criteria for Water 
the "Gold Book") and Update Number 
Book, which set forth water quality 
terious substances; and 

1986 (EPA 440/5-86-001, 
Two (5/1/87) of the Gold 

levels for toxic or dele 

131 the Water Quality standards Handbook (U.S. EPA, Dec. 
1983) which sets forth procedures for development of site-spe­
cific criteria. 

(e) Copies of th~s-aee~ent these materials may be ob­
tainea-from the water Quality Bureau, Department of Health and 
Environmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620. 
AUTHORITY: 75-5-301, MCA 
IMPLEMENTING: 75-5-301, MCA 
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16.20.620 B-3 CLASSIFICATION (1) Same as existing rule. 
(2) Fer--wa~er8--exa88f£fed--B-3--~ae--£eiiew~a~-s~ee~£~e 

wa~er-~Hai~~y-8~aadarda-8ftaxi-ae~-~e-v~eia~ed-~y--aay-peraea li£ 
person may violate the follow.lng specific water quality stan­
dards for waters classified B-3: 

(a)-(g) Same as existing :rule. 
tat 8eaeea~ra~~eaa-e£-~ex~e-er-e~aer-deie~er~eH8-8H~a~aa­

eea-wa~ea--weHid-re~a~a--~a-~ae--wa~er-a£~er-eeavea~~eaai-wa~er 
~rea~~ea~-~Ha~--ae~-exeeed--~ne-~ax~~Hm--eea~a~~aaa~-ieveia-ae~ 
£er~h-~a-~ne-i9~5-Na~~eaai-~a~er~~-Pr~~ary-Br~ak~a~-wa~er-s~aa­
darda-f49--ePR-Par~--i4xt-er--aH8se~Hea~-rev~a~eaa--er-~ne-x9~9 
Na~~eaai-Seeeadary--Br~akia~-Wa~er-S~aadarda-f49-8FR-Per~-i43tv 
~he-~ex~~Hm-eiiewe~ie-eeaeea~ra~ieaa--e£--~ex~e--er-deie~er~eHS 
aH~a~eaeea-eiae-~Ha~-ae~-exeeed-eeH~e-er-earea~e-~re~ie~-ieveia 
a8-reveeied-~y-~~e-a8aay-er-e~her--~e~nede~---~ne-vaiHea-i~a~ed 
ia-EPA--We~er-eHai~~y-er~~er~e-dee~ea~s-tFeeerai-Re~~s~er-Vei~ 
45 7 -Ne~-23i;-Fridey;--Nevember-~8;--i989;-~a~es--~93i8---~93~9t 
aheii-~e--Haed-as--a-~Hide--~e-de~er~~ae--~re~ie~-ieveia-Hnieea 
ieeai-eeadi~~ena--~ake-~he8e--vaiHea-~aa~~re~r~a~e~---%a-eeeer­
danee-with--aeetiea-~5-5-396fxt·;--M8A;-~t-~a-ae~-aeeessary-~aa~ 
weatea-~e-~reeted-te-a-~Hrer-eead~~~ea-~aea--~he-aa~Hrai-eendi­
~iea-e£-~ae-reee~v~ng-wa~erv 

(h)(i) Concentrations of toxic or deleterious substances 
which would remain in the water after conventional water treat­
ment may not exceed the maximum contaminant levels set forth in 
the u.s. EPA National Primary Drinking Water Regulations (40 
CFR Part 141, 7/1/86 ed.) or the u.s. EPA National Secondary 
Drinking Water Regulations (40 CFR Part 143, 7/1/86 ed.). Con­
centrations of toxic or deleterious substances also may not 
exceed Gold Book levels. 

(ii) Dischargers issued Eermits under ARM Title 16, 
chapter 20, subchapter 9, shall conform with ARM Title 16, 
chapter 20, subchapter 7, the nondegradation rules, and may not 
cause receiving water concentrations to exceed Gold Book levels 
when stream flows equal or exceed the design flows specified in 
ARM 16.20.631(4). 

(iii) When Gold Book levels are used as the basis for 
discharge Eermit limits for waters with a hardness of less than 
20 mg/1 (as CaC02l, the limits for metals are based on a hard­
ness of 20 mg/1. If site-sEecific criteria are developed as 
the basis for discharge Eermit limits, using the procedures 
given in the Water Quality Standards Handbook (U.S. EPA, Dec. 
1983), the limits so developed are used instead of Gold Book 
levels. 

(iv) In accordance with section 75-5-306(1), MCA, it is 
not necessary that wastes be treated to a purer condition than 
the natural condition of the receiving water as long as the 
m~n~mum treatment requirements, adopted pursuant to section 
75-5-305, MCA, are met. 

t3t Tne-~eerd-nereey-aee~~a-ead-iaeer~eratea-ey-re£erenee 
48-8FR--Per~-i4i 7 --wa~eh-8ete--P.erth-~he--l9~5-Ne~ienei-%n~er~~ 
Primary-Brinking-We~er-Stenderda 7--aad-48--€FR-Pert--i43 7-wa~eh 
aeta--£er~n--~ae--i9~9--Ne~iene~-seeendery-Br~ak±ng-We~er-s~en-
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~ar~e~--ee~~ea-e£-49-eFR-Par~-141--aa~-49--eFR-Par~--143-may-~e 
e~~a~ae~-£rem--~he-wa~er--e~al~~y-B~rea~;--Be~ar~mea~-e£-Heal~h 
aa~-Bavireamea~al-Se~eaeea;-ee~ewell-B~~l~ia~;-ea~~~el-S~a~iea; 
Heleaa;-Mea~aaa-596~9~ 

t4t ~he-~ear~-here~y-a~e~ta-aa~-~aeer~era~ee-hy-re£ereaee 
UBPA-Wa~er-e~ality-er~teria--~ee~ea~a--tPe~erai--Re~~a~er-Vel~ 
4S;-Ne~--~3t;-Fri~ay;--Nevem~er-~B;-l9B9 7-pa~ee-~9318--~93~9tu 7 
whieh-ae~-£er~h-wa~er-~~al~~y-eri~eria-£er-~exie-er-e~her-~ele­
terie~s-a~~a~aaeea~---ee~iee--e£-thia--~ee~eat-may-~e-ehta~ae~ 
£rem-the-Water-e~aiity-B~rea~;-Be~artmeat--e£-Heaith--aa~-Eavi­
reameatal-Se~eaeea;-ee~awell-B~~l~ia~;-€apitel-Stat~ea;-Heleaa7 
Meate!la-596%9~ 

ill The board hereby adopts and incorporates herein by 
reference the followins: 

1al u.s. EP~ National Primary Drinkins Water Regulations, 
40 CFR Part 141, 7/1/86 ed., which sets forth federal drinkins 
water standards; 

(b) u.s. EPA National secondary Drinkins Water Resula­
tions~O CFR Part 143, 7/1/86 ed., which sets forth federal 
secondary drinking water criteria; 

1£1 Quality Criteria for water 1986 (EPA 440/5-86-001, 
the "Gold Book") and Update Number Two (5/1/87) of the Gold 
Book, which set forth water quality levels for toxic or dele­
terious substances; and 

1Ql the Water QualitY Standards Handbook (U.S. EPA, Dec. 
1983) which sets forth procedures for development of site-spe­
cific criteria. 
~ Copies of these materials may be obtained from the 

water Quality Bureau, Department of Health and Environmental 
Sciences, Cogswell Buildins. Capitol Station, Helena, Montana 
59620. 
AUTHORITY: 75-5-301, MCA 
IMPLEMENTING: 75-5-301, MCA 

16.20.621 C-1 CLASSIFICATION (1) Same as existing rule. 
(2) Fer--wa~era--elaaa~£ie~--e-l--the--£ellewia~-apee~£ie 

wa~er-~~ali~y-etaa~ar~a-aaall-net-~e-v~elated-hy--aay-peraea No 
person may violate the following specific water guality sta~ 
dards for waters classified C-1: 

(a)-{g) Same as existing rule. 
(h)iil Concentrations of toxic or deleterious substances 

m~a~ ~ not exceed levels which render the waters harmful, 
detrimental or injurious to public health. ~he--max~m~-allew­
able-e Concentrations of toxic or deleterious substances also 
m~st ~-not exceed ae~te-er-ehren~e-pre~lem-levels-aa-reveale~ 
hy-b~easaay--er-ether--methe~aT--~he-val~ea-l±ste~-ia-EPA-Wa~er 
e~ality-Sri~er±a-~ee~en~s-tPe~erai-Re~iater-Vel~--45;-He~-~31; 
Fr±~ay1 -Nevember--i!B;-l989;--pa~ea-~9318---~93~9t-ahall-be-~ae~ 
aa-a-g~i~e-~e-~etermiae-prebiem-levela-~aleaa--leeal-een~t~ieaa 
make-t~eae--val~ea-iaapprepriate~---rn--aeeerdaaee-w~t~-see~iea 
~5-5-396tlt;-M8A;-±~-~a-net-aeeeaaary-taat-waatee-be-treated-te 
a-p~rer--een~±tiea-taan--t~e-nat~rai-eendit~ea-e£-t~e-reeeivia~ 
water~ Gold Book levels. 
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(ii) Dischargers issued permits under ARM Title 16, 
chapter 20, subchapter 9, shall conform with ARM Title 16, 
chapter 20, subchapter 7, the nondeqradation rules, and may not 
cause receiving water concentrations to exceed Gold Book levels 
when stream flows equal or exceed the design flows specified in 
ARM 16.20.631(4). 

(iii) When Gold Book levels are used as the basis for 
discharge permit limits for waters with a hardness of less than 
20 mg/1 (as caco2 ), the limits for metals are based on a hard­
ness of 20 mg/17 If site-specific criteria are developed as 
the basis for discharge permit limits, using the procedures 
given in the Water Quality Standards Handbook (U.s. EPA, Dec. 
1983), the limits so developed are used instead of Gold Book 
levels. 

(iv) In accordance with section 75-5-306{1), MCA, it is 
not necessary that wastes be treated to a purer condition than 
the natural condition of the receiving water as long as the 
minimwn treatment requirements, adopted pursuant to section 
75-5-305, MCA, are met. 

tit fn--e~e--se~ene--ef--e~e-€ia~k-Fo~k-R~ve~-eiass~f~ea 
€-%;-e~e-~a~ameee~-i~m~ea-see-fe~e~-heiow-a~~iy-~at~e~-e~an-t~e 
i~mies-i±stoa--fe~-ehese--~a~ameee~s-in--EPA-Wate~-~Haiiey-e~i­
te~ia-aoeHments-fFeao~ai-Re~isee~--Voi.--457--No.--~3%;-F~~aay7 
Novembe~-~B;-i9B9;-~a~es-~93iB---~93~9t~-

Pa~ameee~------------HaximHM-tnstantaneoHa-eoneent~ation 

------- ---------------------- -~ 
~eeai-eo~~e~-----------------------99 
~etai-eine------------------------399 
~etai-i~on-----------------------1399 
~otai-ieaa------------------------199 
~etai-eaam±Hm----------------------19 
~oeal-a~son~e----------------------59 
~etai-me~eH~y-----------------------1 

(3) The board hereby adopts and incorporates herein by 
reference uEPA-Waee~-eHality-e~~ee~~a-aoeHments-tFeae~al-Re~is­
ee~-Vei.--45;-No.--~3i7-F~±aay7-Novembe~-~8;-i9B97-~a~es-~93i8-
~93~9tu-w~±e~-see-£o~t~-wate~--~Haiity--e~~te~~a--fe~--texie-e~ 
et~e~-aeieee~±oHS-sHbseanees the following: 

121 Quality Criteria for Water 1986 (EPA 440/5-86-001, 
the "Gold Book") and Update Number Two (5/1/87) of the Gold 
Book, which set forth water quality levels for toxic or dele­
terious substances; and 

1Ql the Water Quality Standards Handbook (U.s. EPA, Dec. 
1983) which sets forth procedures for development of site-spe­
cific criteria. 

1£l. Copies of th!:s-aoeHmene these materials ·may be ob­
tained from the Water Quality Bureau, Department of Health and 
Environmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620. · 
AUTHORITY: 75-5-301, MCA 
IMPLEMENTING: 75-5-301, MCA 
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16.20.622 C-2 CLASSIFICATION (1) Same as existing rule. 
(2) Fe~--waee~s--elaaa~~~ea--e-2--ehe--~ellewi~~-s~eei~ie 

waee~-qaa±iey-sea~aa~ds-~hali-~ee-~e-vieiaeed-~y--a~y-~e~se~ No 
person may violate the following specific water quality sta~ 
dards for waters classified C 2: 

(a) Same as existing rule. 
(b) Dissolved oxygen concentration Maae ~ not be re­

duced below 7.0 milligrams per liter from October 1 through 
June 1 nor below 6.0 milligrams per liter from June 2 through 
September 30. These levels apply to all waters in the state 
classified c-2 except for Ashley Creek below the bridge cross­
ing on airport road where the dissolved oxygen concentrations 
may not be reduced below 5 mg/1 from October 1 through June 1, 
nor below 3 mg/1 from June 2 through September 30. 

(c)-(g) Same as existing rule. 
(hllil Concentrations of toxic or deleterious substances 

Mase ~ not exceed levels which render the waters harmful, 
detrimental or injurious to public health. ~he-max~M~-aiiew­
a~le-e Concentrations of toxic or deleterious substances also 
Maae ~ not exceed aeaee-e~-eh~e~±e-~re~±em-ievela-aa-revea±ea 
~y-eie-aaaay-e~-eeher-meeheaa~--~he-vaiaea-iiaeea-±~--EPA-Waeer 
eaaiiey-er±ee~ia--dee~e~ea-fFederai-Re~i~te~-Vei~-45;-Ne~-23±; 
Friaay;-Nevem~er-r8;-i989;-~a~ea-~93iB----~93~9t--shali-ee-aaea 
aa-a--~aide-ee-deee~m±~e-~reh±em-ievel~-a~leaa-ieeal-ee~d±e±e~a 
make-eheae--valaea-i~a~~~e~~iate~---%a--aeee~da~ee-wiea-aeeeie~ 
~5-5-396fit;-M8A;--it-ia--nee-~eeeaaa~y--ehae-waaeea-~e-t~eaeed 
te-a-pa~e~-eenditie~-tha~-the-~atarai-ee~aitie~--e~-the-~eeeiv­
i~g-water~ Gold Book levels. 

(ii) Dischargers issued permits under ARM Title 16, 
chapter 20, subchapter 9, shall conform with ARM Title 16, 
chapter 20, subchapter 7, the nondegradation rules, and may not 
cause receiving water concentrations to exceed Gold Book levels 
when stream flows egual or exceed the design flows specified 
in ARM 16.20.631(4). 

(iii) When Gold Book levels are used as the basis for 
discharge permit limits for waters with a hardness of less than 
20 mq/1 (as CaCOz), the limits for metals are based on a hard­
ness of 20 mg/1. If site-specific criteria are developed as 
the basis for discharge permit limits, using the procedures 
given in the Water Quality Standards Handbook (U.S. EPA, Dec. 
1983), the limits so developed are used instead of Gold Book 
levels. 

(iv) In accordance with section 75-5-306(1), MCA, it is 
not necessary that wastes be treated to a purer condition than 
the natural condition of the receiving water as long as the 
minimum treatment requirements, adopted pursuant to section 
75-5-305, MCA, are met. 

tit %~--ehe--se~ent--e~--the-eia~k-Fe~k-Rive~-eiaasi~±ea 
e-2;-the-parameter-iimiea-set-~e~th-~eiew-a~~iy-rathe~-thaft-the 
iimies-iistea--~e~-these--~a~ameeera-±~--BPA-Waeer-e~ality-e~±­
te~ia-dee~e~ta-tFede~ai-Registe~--Ve%,--457--Ne.--~3i7-Friaay7 
Nevemher-~8;-i989 7 -~a~ea-~93lB---~93~9t~ 
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Pa~a~e~e~------------Max~~~-%ns~an~anee~a-eeneent~a~~en 

----------------------------------~ 
~e~a±-ee~~e~-----------------------99 
~e~a±-~~ne------------------------399 
~e~a±-~~en-----------------------2299 
~e~a±-±eaa------------------------±99 
~e~a±-ea~~~----------------------~9 
~etai-a~senie----------------------59 
~e~a±-~e~e~~y-----------------------i 

(3) The board hereby adopts and incorporates herein by 
reference usPA-Wa~e~-e~ai~~y-e~~~e~~a-dee~en~s-tFede~a±-Re~is­
~er-VeiT-457-Ne.-23±7-F~~day7--Neve~be~-28,--±989;-~a~es-~93±8-
+93~9tU--wA~eA--se~--re~~A--wa~e~-~~aii~y-e~i~e~±a-re~-tex±e-e~ 
ethe~-deie~e~ie~s-s~bs~anees the following: 
~ Quality Criteria for Water 1986 (EPA 440/5-86-001, 

the "Gold Book") and Update Number Two (5/l/87) of the Gold 
Book, which set forth water quality levels for toxic or dele­
terious substances; and 

1£1 the water Quality Standards Handbook (U.S. EPA, Dec. 
1983) which sets forth procedures for development of site-spe­
cific criteria. 

(c) Copies of ~his-dee~en~ these materials may be ob­
tainedfrom the Water Quality Bureau, Department of Health and 
Environmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620. 
AUTHORITY: 75-5-301, MCA 
IMPLEMENTING: 75-5-301, MCA 

16.20.623 -E- I CLASSIFICATION (1) Wa~e~e-eiassiried-E 
a~e-s~itable--re~-a~~ie~l~~~al--and-±nd~s~~ial-wa~e~-~ses-e~he~ 
~han-reed-~~eeesein~T The goal of the state of Montana is to 
have these waters fullY support the'following uses: drinking, 
culinary, and food processing purposes after conventional 
treatment; bathing, swimming, and recreation; growth and propa­
gation of fishes and associated aquatic life, waterfowl, and 
furbearers; and agricultural and industrial water supply. An 
analysis will be performed for each of these waters during each 
triennial standards review period to determine the factors pre­
venting or limiting attainment of the designated uses listed 
herein. Based on these analyses, the specific standards listed 
below will be adjusted to reflect any improvements which have 
occurred in water quality as a result of water quality control 
of nonpoint-source pollution. 

(2) Fe~-wate~s-elaasiried-E-~Ae-reliew±n~--e~ee±r±e-wa~e~ 
~ali~y-e~anda~de-ehall-ne~-~e-vielated-by-any-~e~sen No person 
may violate the following specific water quality standards for 
waters classified I: 

(a)-(f) same as existing rule. 
(g) No increase a~eve in naturally occurring true color 

is allowed which will or is likely to create a nuisance or 
render the waters harmful, detrimental, or injurious to public 
health, recreation, safety, welfare, livestock, wild animals, 
birds, fish, or other wildlife. 
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(h)lil eoaeea~ra~~eas-er-~ex~e-or-ae~e~er~eHs-aHbs~aaeea 7 
pa~~e~eas;-pes~~e~aes-aaa-er~aaie--aaa-~aer~aa~e--ma~er~a~s-~a­
e~Ha~a~-~eavy--me~a~a-mHa~--be-~esa--~~aa-~~ese-aemeas~ra~ea-~e 
be-ae~e~er~eHa-~o-~~ves~eek-er--~laa~a--er--~e--~Hmaas--w~o-may 
eeaaHme-sHen--~~vea~oek-er--p~aa~s-er-~e-aaveraely-arree~-e~~er 
~aatea~ea-~aea~ No di§charges of toxic or deleterious substan­
ces may commence or continue which lower or are likely to lower 
the overall water quality of these waters. 

(ii) As the quality of these waters improves due to con­
trol of nonpoint sources, point-source dischargers will be 
required to improve the quality of their discharges followin~ 
the MPDES rules (ARM Title 16, chapter 20, subchapter 9). 

(iii) Beneficial uses are considered supported when the 
concentrations of toxic or deleterious substances in these 
waters do not exceed Gold Book levels when stream flows equal 
or exceed the flows specified in ARM 16.20.631(4) or, alterna­
tively, for aquatic life when the concentrations do not exceed 
site-specific criteria developed using the procedures given in 
the Water Quality Standards Handbook (U.S. EPA, Dec. 1983). 

(iv) Limits for toxic or deleterious substances in new 
discharge permits issued pursuant to the MPDES rules (ARM Title 
16, chapter 20, subchapter 9) are the larger of either Gold 
Book levels or one-half of the mean in-stream concentrations 
immediately upstream of the discharge point. 

ill The board hereby adopts and incorporates .herein by 
reference the following: 

lil Qualit Criteria for Water 
the "Gold Book" and U date Number 

terious substances; and 
1£1 the Water Quality Standards Handbook (U.S. EPA, Dec. 

illlL. 1£1 Copies of this material may be obtained from the 
Water Quality Bureau, Department of Health and Environmental 
Sciences, Cogswell Building, Capitol Station, Helena, Montana 
59620. 
AUTHORITY: 75-5-301, MCA 
IMPLEMENTING: 75-5-301, MCA 

16.20.624 C-3 CLASSIFICATION (1) Same as existing rule. 
(2) Fer--wa~era--e~aaatr~ea--e-3--~~e--fe~iew~a~-apee~rte 

wa~er-~Hal~~y-s~aaaaraa-a~a~~-ae~-be-vie~a~ea-by--aay-~eraea No 
person may violate the following specific water quality stan­
dards for waters classified C-3: 

(a)-(g) Same as ex~sting rule. 
(h)lil Concentrations of toxic or e~~er deleterious sub­

stances which would remain in the water after conventional 
water treatment mHs~ ~ not exceed the maximum contaminant 
levels set forth in the 19~5 National !a~ertm Primary Drinking 
Water s~aaaaraa Regulations (40 CFR Part 141), 7/1/86 ed. ~he 
max~mHm-aliewab~e-e Concentrations of toxic or deleterious sub­
stances also m~s~ ~ not exceed aeH~e-or--e~roaie-prebiem-iev­
eia-aa-reveaiea-hy-bieaaaay-er-e~her-me~heaa~--~~e-vaiHea-lia~­
ea-~a--EPA-Wa~er--eHel~~y-eri~eria--aeeHmea~a-tFeaerai-Re~ia~er 
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Ve:I:T--45;--NeT--23l;--Fr~aay7 --Nevem~er--2B;-i988;-~a~ee-~93l8-
~93~9t-ehai:l:-be--l;leea-ae--a-~·l;l~ae--~e-de~ermil'le--preb:l:em-ieve:l:e 
l;ll'lieee-leea:l:--eel'ld~~~el'le-make-~heee-va:l:l;lee-il'lappre~r~a~eT Gold 
Book levels. ----

(ii) Dischargers issued permits under ARM Title 16, 
chapter 20, subchapter 9, shall conform with ARM Title 16, 
chapter 20, subchapter 7, the nondegradation rules, and may not 
cause receiving water concentrations to exceed Gold Book levels 
when stream flows equal or exceed the design flows specified in 
ARM 16.20.631(4). 

(iii) When Gold Book levels are used as the basis for 
discharge-permit limits for waters with a hardness of less than 
20 mg/1 (as caco3 ), the limits for metals are based on a hard­
ness of 20 mg/1. - If site-specific criteria are developed as 
the basis for discharge-permit limits, using the procedures 
given in the Water Quality Standards Handbook (U.s. EPA, Dec. 
1983), the limits so developed are used instead of Gold Book 
levels. 

(iv) In accordance with section 75-5-306(1), MCA, it is 
not necessary that wastes be treated to a purer condition than 
the natural condition of the receiving water as long as the 
minimum treatment requirements, adopted pursuant to section 
75-5-305, MCA, are met. 

t3t ~he-beara-hereby-aaep~e--a!'ld--il'leerpera~ee--hereii'I-~Y 
rerere!'lee-uBPA-Wa~er-el;la:l:~~y-er~~eria-aeel;lffiel'l~e-fFeaeral-Re~~s­
~er-VeiT-457-NeT-23l;-Fr~aay7·--Nevember-28;--~988;-~a~ee-~93lB­
+93~9tu--wh~eh--eet--rerth--water-~l;lali~y-eriter~a-rer-tex~e-er 
e~her-aeie~er~el;le-el;lbe~a!'leeeT--eepies-er--~hie-aeel;lffiel'l~--may-be 
eb~ail'led-rrem--~he-Water--el;lai~ty-Bl;lreal;I;--Bepar~ffiel'l~-er-Heai~h 
a!'ld-BI'IVirel'lmel'ltal-Seiel'leee;-ee~sweli-Bl;l~iail'l~;-eapitei-S~a~iel'l; 
Helel'la;-Mel'lta!'la-59628T 

t4t ~he-~eara-hereby-aaepte-a!'ld-il'leerperatee-by-rerere!'lee 
49-eFR--Par~-i4~;--whieh-eete--rer~h-the--l9+5-Natiel'lal-EI'I~erim 
Primary-Bril'lkii'I~--Wa~er-Sta!'ldarde;--al'ld-49--eFR-Far~-l43 7 -whieh 
ee~e-rerth-~he-l9+9--Na~iel'lai--Seee!'ldary--Bril'lkii'I~--Water-S~al'l­
aaraeT---eepiee-e£--49-eFR--Par~-i4l-al'ld-49-eFR-Part-l43-may-be 
eb~ail'led-rrem--~he-Water--el;lality-Bl;lreal;I;--Bepar~ffiel'lt-er-Heai~h 
a!'ld-BI'Ivirel'lffie!'ltai-Seiel'leee;-ee~eweil-Bl;liiail'l~;-eapite:I:-S~a~iel'l; 
Heiel'la;-Mel'lta!'la-596287 

. lll The board hereby adopts and incorporates herein by 
reference the following: 

1!1 U.S; EPA National Primar 
40 CFR Part 141 7/1 86 ed. which 
water standards; 

ill Quality Criteria for Water 1986 (EPA 440/5-86-001, 
the "Gold Book") and Update Number TWo (5/1/87) of the Gold 
Book, which set forth water quality levels for toxic or dele­
terious substances; and 

I£1 the Water Quality Standards Handbook (U.S. EPA, Dec. 
1983) which sets forth procedures for development of site-spe­
cific criteria. 

l9l Copies of these materials may be obtained from the 
Water Quality Bureau, Department of Health and Environmental 
sciences, Cogswell Building, Capitol Station, Helena, Montana 
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AUTHORITY: 
IMPLEMENTING: 

75-5-301, MCA 
75-5-301, MCA 

16.20.633 PROHIBITIONS 

-667-

(1)-(2) Same as existing rule. 
(3) No wastes are to be discharged and no activities con­

ducted which, either alone or in combination with other wastes 
or activities, will cause violations of surface water quality 
standards; provided, a short term exemption from a surface 
water quality standard may be authorized by the department 
under the following conditions: 

(a) If the Department of Fish, Wildlife and Parks reviews 
a short-term construction or hydraulic project under section 
~6-5-59i 87-5-501, et seq., MCA, or section 75-7-101, et seq., 
MCA, an increase in turbidity caused by the project will be 
exempt from the applicable turbidity standard unless the de­
partment is advised by the Department of Fish, Wildlife and 
Parks that the project may result in a significant increase in 
turbidity. If the department is advised that the project may 
cause a significant increase in turbidity, the project will be 
exempt from the applicable turbidity standard only if it is 
carried out in accordance with conditions prescribed by the 
department in a 16.20.633(3) authorization. 

(i) Same as existing rule. 
(b)-(c) same as existing rule. 
(4) Leaching pads, tailing ponds~ or water, waste, or 

product holding facilities ~~~i~8ea--~~-~~e--~~eeessi~~ e£-e~e 
must be located, constructed, operated and maintained in such a 
manner and of such materials so as to prevent the discharge, 
seepage, drainage, infiltration, or flow which may result in 
the pollution of surface waters. The department may require 
that a monitoring system be installed and operated if the de­
partment determines that pollutants are likely to reach surface 
waters or present a substantial risk to public health. 

(a) Complete plans and specifications for proposed leach­
ing pads, tailing pondsL or water, waste, or product holding 
facilities utilized in the processing of ore must be submitted 
to the department no less than 180 days prior to the day on 
which it is desired to commence their operation. 

(b) Leaching pads, tailing pondsL or ~ater, waste, or 
product holding facilities operating as of the effective date 
of this rule ~~~i~~e6-~~-~ae-~~eeess~~~-e£-e~e must be operated 
and maintained in such a manner so as to prevent the discharge, 
seepage, drainage, infiltration or flow which may result in the 
pollution of surface waters. 

(5)-(11) same as existing rule. 
AUTHORITY: 75-5-301, MCA 
IMPLEMENTING: 75-5-301, MCA 

16.20.641 RADIOLOGICAL CRITERIA (1) No person saaii ~ 
cause radioactive materials in surface waters to: 

(a)-(d) Same as existing rule. 
(e) Exceed the radiological limits established in the 
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u.s. EPA National ~a~er~m Primary Drinking Water S~andards Reg­
ulations (40 CFR Part 141, 7/1/86 ed.)-and-s~~seq~en~-amend­
men~s. 

ill The Board hereby adopts and incorporates herein by 
reference u.s. EPA National Primary Drinking water Regulations, 
40 CFR Part 141, 7/1/86 ed., which sets forth federal drinking 
water standards. Copies of tfte-Nae~enal-~n~er~m-Br~nk~n~-Waeer 
seandards-and--e~eseq~en~-amendmenes this material may be ob­
tained from the departmen~ Water Quality Bureau, Department of 
Health and Environmental Sciences, Cogswell Building, capitol 
station, Helena, Montana 59620. 
AUTHORITY: 75-5 301, MCA 
IMPLEMENTING: 75-5-301, MCA 

16.20.642 
ill Same 

AUTHORITY: 

BIOASSAYg-MBB%AN-~9~ERAN€B-€9N€ENTRAT%9NS 

IMPLEMENTING: 

4. The board is proposing these amendments to the rules 
and the new rule in order to comply with the state and federal 
Clean Water Acts which requir·e that the standards be revised at 
intervals not to exceed three years; the new federal Clean 
Water Act also requires that states adopt numeric limits for 
taxies. The required review indicated that the classifications 
of several streams did not correspond with the actual stream 
quality and that numerous cc>rrections and clarifications were 
necessary. 

5. Interested persons may submit their data, views, or 
ar~uments concerning the p~:oposed amendments and new rule, 
either orally or in writing, at the hearing. Written data, 
views, or arguments may also be submitted to Robert L. Solomon, 
Department of Health and Environmental Sciences, Cogswell 
Building, Capitol Station, HE!lena, Montana 59620, no later than 
May 20, 1988. 

6. Robert L. Solomon, at the above address, has been 
designated to preside over and conduct the hearing. 

HOWARD TOOLE, Chairman 
BOARD OF HEALTH AND ENVIRONMENTAL 
SCIENCES 

( 

by ,ff,~:...:,<1'-;=.=+;_' -~~-,_::· L=···'=--i-' -',,A'~f!;....' ·,;_· -/...,.· -
,M.D., Director 

Certified to the Secretary of State April 4, 1988. 
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BEFORE THE HUMAN RIGHTS COMMISSION 
OF THE STATE OF MONTANA 

In the Matter of the repeal 
of rules 24.9.214, 24.9.227, 
24.9.229, and 24.9.232-
24.9.248, the amendment ·of 
rules 24.9.206 and 24.9.210, 
and the adoption of Rules I­
XXXI (procedures for contested 
case hearings) 

TO: All Interested Persons 

NOTICE OF PROPOSED REPEAL OF 
RULES 24.9.214, 24.9.227, 
24.9.229, and 24.9.232-
24.9.248, THE PROPOSED 
AMENDMENT OF RULES 24.9.206 
AND 24.9.210, AND THE 
PROPOSED ADOPTION OF RULES 
I-XXXI (PROCEDURES FOR 
CONTESTED CASE HEARINGS) 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On May 17, 1988, the human rights commission proposes 
to repeal rule 24.9.214, found on page 24-366, Administrative 
Rules of Montana, rule 24.9.227, found on page 24-373, 
Administrative Rules of Montana, rule 24,9.229, found on page 
24-374, Administrative Rules of Montana, and rules 24.9.232 
through 24.9.248, found on pages 24-383 through 24-393, 
Administrative Rules of Montana. 

2. The commission proposes the repeal as part of a 
complete revision of its rules governing contested case 
hearings. New rules I through XXXI are proposed to replace the 
repealed rules. 

3. The authority of the commission to repeal the rules is 
based on sections 49-2-204 and 49-3-106, MCA. The rules 
implement sections 2-4-104, 2-4-602, 2-4-603, 2-4-611, 2-4-612, 
2-15-1706, 49-2-201, 49-2-203, 49-2-205, 49-2-401, 49-2-402, 
49-2-404, 49-2-502, 49-2-504, 49-2-505, 49-2-506, 49-2-507, 
49-2-508, and 49-3-308, MCA. 

4. On May 17, 1988, the human rights commission proposes 
to amend rules 24.9.206 and 24.9.210. These rules relate to 
class actions and amendment of complaints, 

5. The rules as proposed to be amended provide as 
follows: 

24.9.206 DIVISION COMPLAINTS; CLASS ACTIONS BY 
INDIVIDUALS OR GROUPS (1) When the division has reason to 
believe that any person or organization is or has been engaged 
in a discriminatory practice in violation of the act, it may 
file a complaint with the commission alleging that the 
respondent is or has been engaged in a practice which violates 
the act. Such a complaint must be filed within 180 days of the 
most recent occurrence of the actions or practices complained 
uf unless the complainant has initiated efforts to resolve the 
dispute underlying the complaint by filing a grievance in 
accordance with any grievance procedure established by a 
collective bargaining agreement, contract, or written rule or 
policy. If such a procedure is initiated, the complaint may be 
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filed within 180 days after the conclusion of the grievance 
procedure if the grievance procedure concludes within 120 days 
after the alleged unlawful discriminatory practice occurred or 
was discovered. If the grievance procedure does not conclude 
within 120 days the complaint must be filed within 300 days 
after the alleged unlawful discriminatory practice occurred or 
was discovered. A complaint filed by the division may seek 
relief authorized by law for any and all persons adversely 
affected by the practice or actions complained of. Division 
complaints shall be filed by the division administrator. 

(2) In addition to complaints filed by the division, a 
complaint may be filed by or on behalf of an aggrieved person 
alleging that the respondent is engaging or has engaged in a 
practice or action which disc:riminates against a class of 
persons in violation of the act or code. 

t~t--Hpe!'l-eer~~f~ee~ie!'l-£er-heeril'I~7 -R~ie-~a-e£-Meftte!'la 
R~iea-et-eivii-Preeed~re;-~~~ie-~5 7-ehep~er-~e 7-MSA7-eheii 
~ever!'l-deai~ftat~el'l-ef-e-preeeedift~-ee-e-eiaea-eetieft;-l'letiee-~e 
memeera-ef-the-eiees;-withdrewei-e£-a-memher-£rem-the-eieea, 
~se-ef-e!'leLe-ewl'l-atter!'ley-ey-a-memeer-e£-the-eiaee7-the-e££eet 
e£-~he-eemmiesieftLe-fil'ldil'l~s-e!'l-the-eiase7 -meiftte!'lal'lee-e£-a 
e!aee-eetiel'l-ift-re~ard-te-part~e~ier-~ea~es-er-s~e-eiassea 7 
e~ppieme!'ltery-erders-eefttreiiift~-ee!'ld~et-e£-the-eet~el'l7-eftd 
diemteeai-er-eemprem~ee-e£-the-eempiail'lt~ 

AUTH: 49-2-204 and 49-3-106, MCA; IMP: 49-2-501 and 49-3-304, 
MCA. 

24.9.210 AMENDMENT OF COMPLAINTS (1) A complaint may be 
amended to cure defects or omissions, including failure to 
swear or affirm that the charge is true, or to clarify and 
amplify allegations, to bring the charge up to date in regard 
to a continuing pattern of occurrences, to allege new but 
related matters or to allege additional facts directly relating 
to or growing out of the subj€•ct matter of the original 
complaint. A complaint may be amended at any time up to the 
time that the complaint is cei:tified to the· commission for 
hearing. ~hereafter;-e-eempia~!'lt-may-ee-ame!'lded-el'l!y-~1'1 
aeeerda!'lee-w~th-R~ie-15-e£-the-Mel'lta!'le-R~!es-e£-e~vii 
Preeed~re;-ehepter-~9-MSAT-e~eept-thet-the-eemmieeiol'l-er 
heeril'l~-e~am~l'ler-ehei!-ee-e~eetit~ted-fer-ee~rt~ The division 
shall promptly notify all parties in writing of any amendments. 

AUTH: 49-2-204 and 49-3-106, MCA; IMP: 49-2-501 and 49-3-304, 
MCA. 

6. The commission proposes the amendments in order to 
delete all references to the contested case hearing process in 
the rules governing investigation and conciliation. The 
commission is proposing new rules XIX and XXIII to govern class 
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actions and amendment of complaints at the contested case 
hearin~ stage of processing. 

7. The authority of the commission to make the proposed 
amendments is based on sections 49-2-204 and 49-3-106, MCA. 
The rules as amended implement sections 49-2-501 and 49-3-304, 
MCA. 

8. On May 17, 1988, the human rights commission proposes 
to adopt rules I through XXXI. All rules relate to the 
procedures used by the commission in handling complaints at the 
contested case hearing stage. 

9. The rules as proposed to be adopted provide as 
follows: 

RULE I PURPOSE AND SCOPE OF RULES (1) [Rules I through 
XXXI] contain rules of procedure for contested case proceedings 
before the human rights commission. 

(2) The commission will give liberal construction to the 
rules to effectuate the purposes of the human rights statutes 
of Montana within the commission's jurisdiction. "Liberal 
construction" means, without limitation, giving broad coverage 
and inclusive interpretation to human rights statutes and rules 
to assure enforcement and protection of the rights secured by 
them. 

(3) The commission or a hearing examiner may suspend, 
waive or modify these rules for good cause to expedite 
decision, prevent manifest prejudice to a party, assure a fair 
hearing, or afford substantial justice. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-505, 49-3-308, MCA 

RULE II DEFINITIONS (1) The following definitions apply 
to terms contained in these rules: 

(a) "Administrator" or division administrator" means the 
administrator of the human rights division of the Montana 
department of labor and industry. 

(b) "Charging party" means any person who files a 
complaint with the human rights commission under statutes 
providing for the filing of such complaints. 

(c) "Commission" means the human rights commission, a 
quasi-judicial board established by section 2-15-1706, MCA. 

(d) "Commissioner" means a member of the human rights 
commission. 

(e) •contested case" means a proceeding before the 
commission to determine the legal rights,.duties, or privileges 
of a party following an opportunity for hearing. Contested 
case proceedings commence only following the completion of 
investigation by the commission staff and, in cases in which 
the staff finds that the allegations of the complaint are 
supported by substantial evidence ("reasonable cause"), 
following the conclusion of the staff's efforts to resolve the 
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complaint and eliminate the discriminatory practice through 
conference, conciliation, and persuasion. 

(f) "Division" means the human rights division of the 
department of labor and industry, which is the staff of the 
human rights commission. 

(g) "Ex parte consultation" means the act of a party to a 
contested case, any member of the division, any person having 
an interest in the outcome of a contested case or any other 
person not authorized by law, communicating with a hearing 
examiner, commissioner or the commission regarding the merits 
of any contested case. Communications which do not constitute 
discussions or information regarding an issue of fact or law in 
a contested case, such as discussions of enlargements of time, 
scheduling, administrative matters or questions of procedure do 
not constitute ex parte communications. 

(h) "Hearing examiner" means an individual appointed to 
preside over contested case hearings and to make proposed 
orders for consideration by the commission. That individual 
may be either a person assigned with due regard for his or her 
expertise or a commissioner acting in that capacity. When the 
term is used in these rules it also refers to the chair of the 
commission or a presiding officer for purposes of contested 
case hearings conducted before the commission, sitting as a 
body. 

(i) "Person" includes natural persons, individuals, labor 
union, partnerships, associations, corporations, legal 
representatives, mutual companies, joint-stock companies, 
trusts, unincorporated entities, employers, employees, 
employment agencies, labor or9anizations, and such other 
natural persons or entities, including artificial persons, 
possessing such status as a m.~tter of law. The definition 
includes any group, organizat.ion, entity or natural person who 
is "aggrieved" within the meaning of ARM 24.9.204. 

(j) "Staff" or "commission staff" means the human rights 
division, which is the staff of the human rights commission. 

AUTH: 49-2-204, 49-3-106, MCA1 IMP: 2-4-611, 2-15-1706, 
49-2-101, 49-2-201, 49-2-505, 49-3-101, 49-3-308, MCA 

RULE III JURISDICTION TO CONSIDER JURISDICTION ( 1) The 
commission and its hearing examiners shall, at all times, have 
jurisdiction to determine the jurisdiction of the commission 
over any particular contested case. In such situations the 
rules of procedure of the co~nission shall apply, and questions 
of jurisdiction may be resolved by rulings and orders based 
upon the pleadings or after a hearing, as required to suit the 
circumstances of the case. 

AUTH: 49-2-204, 49-3-106, MCA1 IMP: 49-2-505, 49-3-308, MCA 
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RULE IV INCORPORATION OF OTHER PROCEDURAL RULES BY 
REFERENCE (1) To the extent these rules do not provide for or 
specify procedures, or ~here necessary to supplement these 
rules, the commission may apply the provisions of the Montana 
administrative procedure act, Montana rules of civil procedure, 
Montana uniform district court rules or Montana rules of 
evidence. Those procedural provisions are applicable to the 
extent they may clarify fair procedures, expedite 
determinations, and assist in the adjudication of rights, 
duties or privileges of parties before the commission. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 2-4-612, 49-2-505, 
49-3-308, MCA 

RULE V PRESENTATION OF A CASE IN SUPPORT OF A COMPLAINT 
(1) All parties before the commiss~on have the right to be 
represented by an attorney of their choice. Except as provided 
in subsections (2), (3), and (4), the commission will not 
provide counsel for parties or provide funds for the payment of 
counsel or legal representation. 

(2) The division may assign an attorney for the 
presentation of a case in support of a complaint or to appear 
in any contested case to represent the interests of the 
commission or the public. In such situations the case is 
prosecuted in the name of the division upon the relation of a 
charging party, and the administrator controls the conduct of 
the case and instructs any attorney assigned to present the 
case or represent the interests of the commission or the 
public. The relationship between such an attorney and a party 
is limited to the attorney and client privilege. 

(3) The administrator will assign counsel to present a 
case or appear in a proceeding only in limited situations, 
including those in which the assignment is in the interest of 
the commission, the state and the public, such as when the 
i~sues posed by the case are significant, when a charging party 
has withdrawn and the administrator has chosen to proceed upon 
the complaint in accordahce with ARM 24.9.213 or when the 
appearance is deemed necessary in the discretion of the 
administrator. The division will not present a case in support 
of a complaint as to any issue upon which it has made a finding 
of lack of reasonable cause. 

(4) The division may appear in any contested case for 
~imited or special purposes to represent the interests of the 
commission or the public. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-505, 49-3-308, ~ICA 

RULE VI APPOINTMENT AND AUTHORITY OF HEARING EXAMINER 
(1) Contested cases will be presided over and heard by a 
hearing examiner, who may be any individual appointed by the 
commission or may be an individual commissioner. 
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(2) The hearing examiner has general authority to 
regulate the course of contested cases, and may exercise those 
powers and authority provided by section 2-4-611, MCA, 
including all powers and authority provided or implied by law. 

(3) The h~aring examiner may establish prehearing and 
hearing dates and procedures, rule upon procedural petitions 
and motions, make procedural rulings and orders which appear 
necessary from the record, make proposed orders for commission 
review, and otherwise regulat.e the conduct and adjudication of 
contested cases as provided by law. 

(4) No ruling, order, decision or exercise of the power 
and authority of a hearing examiner is reviewable by the 
commission prior to the entry of a proposed order, except as 
otherwise provided in these :rules or unless a manifest and 
irreparable injustice would result. 

(5) The jurisdiction and authority of a hearing examiner 
terminates upon the entry of a proposed order unless the 
commission further delegates authority for other proceedings or 
exercise of authority. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 2-4-611, 49-2-505, 
49-3-308, MCA 

RULE VII DISQUALIFICATION OF A HEARING EXAMINER OR 
COMMISSIONER (1) A party may disqualify a hearing examiner 
from presiding over any matter governed by these rules only 
upon an affirmative showing, made in good faith, of personal 
bias, a lack of independence, disqualification by law or other 
ground for disqualification allowed by law. 

(2) A party seeking to disqualify a hearing examiner may 
do so only upon the filing of a motion which is supported t¥ a 
sufficient affidavit showing the particular facts and matters 
which constitute good cause for disqualification under 
subsection (1). The party must file the motion and affidavit 
no later than ten days before an original date set for hearing. 
Should a continuance of any hearing be required by the act of a 
party in seeking disqualification, such act shall not justify 
the issuance of a right to sue letter where a hearing was 
scheduled to be held within 90 days of the date of service of a 
notice of hearing. 

(3) Following the filing ~f a motion and affidavit of 
disqualification and a reasonable period of time for an 
opposing party to comment upon it, the hearing examiner shall 
either enter an order of recusal or decline disqualification. 
That order must specify the particular facts and grounds upon 
which it is based. 

(4) When a hearing examiner declines disqualification, a 
party objecting to the hearing e~aminer's ruling and order must 
petition the commission for an order of disqualification within 
ten days following the date of the order declining 
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disqualification. If no such petition is filed, the order is 
not appealable to the cornr;,ission. 

(5) A party may disqualify a commissioner from 
participating in a matter before the commission upon the same 
grounds ~r.a with the same procedure as that for the 
disqualification of a hearing examiner. A party seeking to 
disqualify a commissioner must file a motion and affidavit of 
disqualification with "he commission not less than ten days 
prior to the date fixed for a hearing or proceeding before the 
commission. The question of disqualification shall be 
determined by a quorum of the commission, which may include the 
commissiun<oL to be disqualifi<od if his or her participation is 
required to constitute a quorum or decide the matter. 

(6) A hearing examiner or commissioner may make an order 
or give notice of recusal or self-disqualification at any time. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 2-4-611, 49-2-505, 
49-3-308, MCA 

RULE VIII EX PARTE CONSULTATIONS (1) No hearing 
exaroiner or commissioner may participate in or in~tiate any ex 
parte consultation on the merits of a matter with any party or 
the commission staff. A hearing examiner or commissioner may 
engage in a communication concerning administrative or 
procedural matters where they are necessary under the 
circumstances and do not adversely affect the substantial 
right~ of a party. 

(2) The commission or a hearing examiner may consult with 
any person or the commission staff regarding the interpretation 
of a point of law. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 2-4-613, 49-2-505, 
49-3-308, MCA 

RULE IX CONTESTED CASE RECORD (1) The record of a 
contested case shall include the following: 

(a) The complaint and all pleadings, motions and 
procedural rulings or orders. 

(b) All evidence received or considered, including any 
electronic or other recording of the proceedings of hearing, 
but not including any notes of hearing made by a hearing 
examiner. If a party desires a stenographic record of any 
hearing or proceeding, it must be requested not less than 15 
days prior to the hearing or proceeding. The party requesting 
a stenographic record must arrange and pay for it. In the 
event an electronic recording or proceedings is defective or 
not capable of transcription, the record may be reconstructed 
by the hearing examiner, by stipulation of the parties, or by a 
bystanders bill. 

(c) A statement of matters officially noticed. 
(d) Exhibits admitted into evidence. 
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(e) Objections, offers of proof or questions, including 
rulings thereon. 

(f) Proposed findings a.nd orders and exceptions to them. 
(g) Where permitted, staff memoranda or data submitted to 

the hearing examiner or the commission. 
(h) The finding of the division upon the conclusion of 

investigation. 
(2) Parties who request. the transcription of any 

electronic or stenographic recording of proceedings must do so 
at the time of the filing of exceptions to any proposed order 
or ruling. The party making the request for a transcript must 
make arrangements for the preparation of the transcript through 
the staff of the division and. pay for the cost of the 
transcript and copies for each commissioner, the case record 
and opposing parties. The original transcript shall be made a 
part of the commission record. 

(3) The administrator may make any necessary arrangements 
for the preparation of the record, including the preparation of 
any transcript or reproduction of the record, and require the 
party requesting the preparation of the record to bear the cost 
of such preparation and copying. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 2-4-614, 49-2-505, 
49-3-308, MCA 

RULE X PLACE OF HEARING (1) The commission or hearing 
examiner shall hold contested case hearings in the county where 
the unlawful conduct is alleged to have occurred, unless the 
respondent or the commission requests a change of venue for 
good cause shown. The hearing examiner may exercise the power 
of the commission to change venue for the hearing of a 
contested case upon the entry of a default against a 
respondent, to expedite hearing, or otherwise provide for a 
fair hearing upon good cause which a~pears of record. 

(2) The hearing examiner may require a party to make 
arrangements far a suitable place of hearing and bear the cost 
of facilities to conduct the hearing. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-505, 49-3-308, MCA 

kULE XI FORMAL PROCEEDINGS (1) All proceedings shall be 
formal unless informal proceedings or disposition under section 
2-4-604, MCA a~e permitted by stipulation of the parties, 
agreed s~ttlement, consent ord~r or default. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 2-4-603, 2-4-604, 
2-4-612, 49-2-505, 49-3-308, MCA 

RULE XII INFORMAL PROCEEDINGS (1) A proposed order may 
be made following informal proceedings, which may be conducted 
where the parties to a contested case jointly waive a formal 
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proceeding, where the default of a party is entered, or where 
iniormal proceedings are appropriate following the imposition 
of sanctions upon a party. 

(2) When informal'proceedings are used the hearing 
examiner shall give parties an opportunity to present evidence 
at a convenient time and place, using fair procedures, to 
present to the hearing examiner: 

(a) Written or oral evidence in opposition to the 
division determination of the sufficiency of evidence in 
support of a complaint, or other division action; 

(b) A written statement challenging the grounds upon 
which the division or the commission has chosen to justify its 
action or inaction; or 

(c) Other written or oral evidence relating to.the 
contested case. 

(3) During informal proceedings the hearing examiner may 
receive and consider evidence of a type commonly relied upon by 
reasonably prudent persons in the conduct of their affairs, but 
may not receive or consider evidence which is irrelevant, 
immaterial, or unduly repetitious. Hearsay evidence may be 
received and considered to supplement or explain other 
evidence, but such hearsay evidence may not be considered to 
support a finding unless it would otherwise be admissible over 
objection in civil actions or under the Montana rules of 
evidence. 

(4) The hearing examiner may receive the division record 
or investigative file in evidence in informal proceedings, 
subject to objections or requests to strike hearsay evidence or 
other evidence not permitted under subsection (3). 

(5) Telephonic hearings may be conducted during the 
course of informal proceedings. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 2-4-604, 49-2-505, 
49-3-308, MCA 

RULE XIII INFORMAL DISPOSITION (1) In accordance with 
the provisions of [rule XI], a hearing examiner may make an 
informal disposition of any matter. 

(2) Where a charging party seeks to withdraw a complaint 
and the only issue remaining to resolve a contested case is the 
nature, scope and extent of affirmative relief to protect 
public interests, the division administrator may request 
informal disposition of a contested case to grant such relief 
in a proposed order. 

(3) The hearing examiner may enter a proposed order upon 
agreed settlements, consent orders and defaults by means of 
informal disposition, including telephonic hearings. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 2-4-604, 49-2-505, 
49-3-308, MCA 

MAR Notice No. 24-9-25 7-4/14/88 



-678-

RULE XIV DOCUMENT FORMAT, FILING AND SERVICE (l) All 
documents, plead1ngs, and papers to be filed shall be eight and 
one-half inches (8i" x 11") in size. Papers must be 
double-spaced, clearly legible and submitted on calendared bond 
paper in accordance with the format for papers used in uistrict 
court. Exhibits or other documents shall be reproduced in like 
size unless the original exhibit is required. A hearing 
examiner may require the reproduction of an oversized 
demonstrative or other exhibit in a size appropriate fur the 
record. 

(2) The place of filing is the offices of the commission 
at 1236 Sixth Avenue, P.O. Box 1728, Helena, Montana 
59624-1728. 

(3) Filing with the commission is effective upon actual 
receipt at the offices of the commission and not upon mailing. 

(4) Parties shall submit the original or original copy 
and six copies of all submissions for the record. In lieu of 
the requirement that six copies of submissions be filed by the 
parties, the commission or its hearing examiner may require a 
party filing exceptions to any proposed order to file 
sufficient copies of the rec:ord as may be required for 
proceedings before the commission. 

(5) Copies of all submissions filed must be served upon 
all parties of record, including intervenors or other parties 
allowed to appear for special purposes, and all submissions 
must contain or be accompanied by a certificate of service 
showing proof of the method of service and the date upon which 
such service was made. Service of copies of submissions upon 
parties may be made by means of first class mail, postage 
prepaid, unless the hearing examiner designates another manner 
of service. 

(6) The hearing examiner may accept telephonic or oral 
filings of motions or requests for procedural relief, subject 
to recording by means of minute entry, note or the subsequent 
filing of a true and accurate recording of such matters, upon 
fair and timely notice to all parties of record. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 2-4-106, 49-2-505, 
49-3-308, MCA 

RULE XV TIME (1) In computing any period of time for 
acts required by these rules, the day of the act, event, or 
default after which the designated period of time begins to run 
is not included. The last day of the period so computed is 
included unless it is a Saturday, Sunday, legal holiday, or the 
commission offices are closE!d on such day. In that event, the 
period runs until the end of the next day when the commission 
offices are open or mail delivery is available. When the 
period of time prescribed or allowed is less than seven days, 
intermediate Saturdays, Sundays and holidays are excluded in 
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computat10n. A half holiday will be considered as other days 
and not as a holiday. 

(2) Whenever a party has a right or is required to do 
some act under these rules within a prescribed period after 
service of a notice or paper upon the party ana service is by 
mail, three days shall be added to the prescribed period. The 
date of service is computed from the date on which service is 
made by mail, as shown by the certificate of service or date of 
mailillg. 

(3) Except as to dates fixed by statute and not subject 
to modification, the hearing examiner or the commission may 
enlarge the time to perform an act. The time may be enlarged 
without a motion or notice, and with or without good cause, 
when a request for enlargement of time is made prior to the 
expiration oi the time in which the act was to be performed. 
If the request is made after the expiration of the specified 
period in which to act, enlargement may be allowed only upon a 
showing of excusable neglect in the failure to act. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-505, 49-3-308, MCA 

RULE XVI APPLICATION OF RULES AND UNREPRESENTED PARTIES 
(1) Where errors of law or procedure do not cause prejudice to 
a party or deny a party a fair hearing or fundamental justice, 
they may be disregarded. Parties who assign error for the 
violation of any rule must demonstrate that a failure to comply 
with these rules is in fact prejudicial or constitutes 
prejudice as a matter of law. 

(2) Where strict adherence to these rules would cause 
undue hardship or create a substantial injustice to a party, 
the commission or hearing examiner may modify, waive, or excuse 
their application. The commission or hearing examiner may not 
modify, waive, or excuse mandatory acts which are required by 
statute or due process of law. 

(3) Parties who choose not to be represented by counsel 
and who represent themselves must substantially comply with the 
provisions of these rules, subject to the provisions of 
subsection (2). A hearing examiner or the commission may 
modify the strict application of these rules to an 
unrepresented party to the extent they are not mandatory in 
order to assure a fair hearing. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-505, 49-3-308, MCA 

RULE XVII APPEARANCE, DISMISSAL AND DEFAULT (1) Answers 
to complaints following the certification of a contested case 
for hearing are not required. The contentions of the parties 
and fair notice of them to prepare for hearing shall be 
developed through discovery and prehearing orders. 

(2) A party may obtain a definite and detailed etatement 
of matters of complaint or defense through discovery, 
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preparation of the prehearing memorandum, during a prehearing 
conference or by appropriate motion. 

(3) Each party shall make its appearance in a contested 
case within 20 days of the date on which service of contested 
case certification is made upon the party or his or her legal 
representative. Appearance shall be in the form of a written 
notice acknowledging service of certification, and a 
designation of the name, address and telephone number of the 
4ttorney for a party. If a party chooses not to be represented 
by counsel, such fact shall be indicated in the written 
appearance. This rule is subject to the provisions of section 
~-4-106, ~ICA and rule 4D of the Montana rules of civil 
procedure governing service by mail. 

(4) In the event a party fails to appear, fails to comply 
with an order, tails to prosecute or defend the case, fails to 
engage in discovery or otherwi~e fails to do an act required by 
law or these rules, the hearing examiner or commission may 
enter an appropriate order terminating the contested case or 
limiting prosecution or defense of the contested case. Such 
orders may include dismis~al of a complaint, entry of default, 
disposition by informal procedure under [rules XI, XII and 
XIII] or entry of other appropriate orders. 

(5) A party may be relio~ved of any of the sanctions 
provided in subsection (4) upo)n a showing of excusable neglect, 
good cause, and a good faith willingness to comply with the 
further orders of the hearing examiner or the commission. A 
party may request such relief by the filing of a motion and 
supporting affidavit within tom days of the entry of an order 
imposing such sanctions. 

(6) Upon the entry of a default against a respondent, the 
hearing examiner may fix a date or procedures for informal 
disposition oi the complaint. Upon the default the charging 
party must present evidence in support of the complaint and 
proof of damages. 

(7) Upon entry of an order of dismissal of a complaint, 
where the division has maae a reasonable cause determination, 
the commission or hearing examiner shall notify the 
administrator of the proposed dismissal of the case to permit 
the adminis_trator to present the case i.n support of the 
complaint and obtain the entry of orders of appropriate 
affirmative relief. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: ~-4-106, 2-4-603, 
49-2-505, 49-3-308, MCA 

RULE XVIII INTERVENTION (1) Where it appears that a 
pending contested case will affect or determine the legal 
rights, duties, or privileges of a p~rson or where the joinder 
of a party is needed for just adjudication under the provisions 
of rule 19 of the Montana rules of civil procedure, such person 
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will be allowed to intervene as a party upon timely application 
or where such fact appears as of record. 

(2) Where permissive intervention or joinder of a party 
would be permitted under the provisions of rule 20 of the 
Montana rules of civil procedure, such intervention or joinder 
may be allowed upon timely application and a lack of prejudice 
to the parties of record. Where intervention would delay the 
hearing or disposition of a cont~sted case, duplicate 
contentions of a party, cause prejudice to a party, or where 
the interests of a party seeking intervention are adequately 
represented by a party of record, the commission or hearing 
examiner may deny intervention or joinder. 

(3) The hearing examiner or the commission may permit a 
party who does not seek to intervene as of right to participate 
in a matter in a limited capacity, but not as a party. A 
person who may not seek intervention as of right may be 
permitted to participate in a contested case in a limited 
manner, such as a friend of the commission, where such 
participation would not cause prejudice to a party, delay 
proceedings or deny a fair hearing. In such instances, a 
limited participant shall not have the right to control 
proceedings. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-505, 49-3-308, MCA 

RULE XIX CLASS ACTIONS (1) A complaint may be 
prosecuted as a class action where the outcome of a contested 
case will affect a class of persons and where a class action 
would otherwise be allowed under rule 23 of the Montana rules 
of civil procedure. 

(2) Class action applications, motions and procedures 
following certification of a contested case for hearing shall 
be governed by rule 23 of the Montana rules of civil procedure 
and any Montana law governing class actions. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-505, 49-3-308, MCA 

RULE XX MOTIONS (1) Any party may seek procedural 
relief in a contested case by means of an appropriate motion. 
Appropriate motions include motions to dismiss, motions for 
summary judgment or judgment upon the pleadings, motions to 
strike and any other motion provided for or permitted by the 
Montana rules of civil procedure. 

(2) Motions shall clearly state the procedural relief 
sought by a party, the grounds and authority supporting the 
entry of an order granting the motion, any prejudice which 
would result should the motion be denied, and the precise 
relief desired. All motions which assert factual matters not 
of record as th~ grounds for relief must be accompanied by 
affidavits or verified exhibits which show the facts upon which 
the proposed relief is grounded. Each motion must be supported 
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by a brief or memorandum of law showing the moving party's 
entitlement to relief as a m<~tter of law. The commission or 
hearing examiner may deny an:f motion which is not supported by 
an affidavit, where required, and which is not supported by a 
brief or memorandum of law. 

(3) Upon filing a motion or within five days thereafter, 
the moving party shall file the brief provided for in 
subsection (2). Within ten days after service of that brief 
the opposing party shall fil•~ an answer brief. Within ten days 
after the service of the answer brief the moving party may file 
a reply brief or other appropriate response. 

(4) The failure to filE~ a brief or a memorandum of law 
may subject the motion to summary ruling, and failure of a 
moving party to file a brief in support of the motion may be 
treated as an admission the motion is without merit. The 
failure to file an answer brief may be treated as an admission 
the motion is well taken and should be granted. The filing of 
a reply brief by the movant is optional and failure to file one 
will not subject the motion to summary ruling. 

(5) The hearing examinE!r or the commission may order live 
or telephonic oral argument upon a motion on its own motion or 
that of a party, or may limit: argument upon motions to the 
moving and responding papers. Unless oral argument is 
required, a motion is deemed submitted for a ruling upon the 
expiration of the time allowed by subsection (3) or by any 
enlargement of time allowed by order. Where oral argument is 
allowed, the motion is deemed submitted at the close of oral 
argument or upon further ordE•r. 

(6) Oral motions may be heard during the course of 
hearing or in extraordinary situations which do not result in 
prejudice to a party. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-505, 49-3-308, MCA 

RULE XXI EVIDENCE (1) The evidence received and 
considered ~n contested case hearings shall conform to the 
Montana rules of evidence and the provisions of section 
2-4-612 MCA, except as modif'ied for informal proceedings under 
section~ 2-4-603 and 2-4-604, MCA. 

(2) In evaluating evidence in the record the hearing 
examiner or the commission may use experience, technical 
competence and specialized knowledge as permitted by law. 

(3) The hearing examiner or the commission may take 
notice of judicially or officially cognizable facts and of 
generally recognized technical or scientific facts within the 
commission's specialized know· ledge. Such facts or knowledge 
may be obtained from treatises of learned scholars and public 
documents to the extent allowed ~y the rules of evidence. The 
commission shall notify parties of materials noticed and give 
them an opportunity to contest or comment upon them. 
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(4) Parties have the right to conduct cross-examination 
for a tull and true disclosure of facts, and other examination 
by way of examination beyond the scope of direct, cross or 
redirect examination shall be within the sound discretion of 
the hearir.y ~xaminer or the commission. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 2-4-603, 2-4-604, 
2-4-612, 49-2-505, 49-3-308, MCA 

RULE XXII DISCOVERY (1) The methods, scope and 
procedures of discovery are those governed and permitted by 
rules 26 through 37 of the Montana rules of civil procedure, 
recognizing that the commission or a hearing examiner are not 
permitted by law to make an award of attorney fees as a 
sanction for failure to make discovery. 

(2) The hearing examiner or the commission may fix the 
time, places and methods of discovery by conference, prehearing 
order or otherwise, and may enter appropriate orders for 
violations of orders fixing discovery procedures. 

(3) Depositions, interrogatories and answers to them, 
requests for production of documents and responses to them, and 
other discovery documents shall not be filed with the 
commission. A party who makes a motion referring to or 
supported by the product of discovery must support the motion 
by copies or verified abstracts of the discovery relied upon. 
A party who seeks to introduce the product of discovery as a 
part of the record must identify such documents in a prehearing 
memorandum or during the course of a prehearing conference. 
The use of depositions at hearing or in lieu of testimony by a 
witness shall be governed by the Montana rules of civil 
procedure. Where portions of a deposition are necessary for 
consideration, the hearing examiner or the commission may order 
the preparation of excerpts of a deposition to avoid a bulky 
record or consideration of irrelevant or prejudicial matter. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 2-4-602, 49-2-505, 
49-3-308, MCA 

RULE XXIII AMENDMENT OF COMPLAINT (1) A charging party 
may amend a complaint to cure defects or omissions, including 
procedural defects or defects in verification, and to allege 
new facts and matters arising ·out of continuing violation of 
law. A charging party may also amend a complaint where an 
amendment is necessary to provide a respondent with fair notice 
of the allegations of a party. 

(2) The allowance or denial of an amendment to a 
complaint shall be governed by the provisions of sections 
49-2-501(2) and 49-3-304(2), MCA with respect to the time for 
filing complaints except when the new material relates back to 
the filing of the original complaint. 
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(3) Complaints filed by the commission or its staff shall 
not, unless so specified, constitute the filing of a new 
complaint but shall relate to the underlying complaint in a 
contested case as an amendment to it. The commission staff may 
file a complaint or seek to amend a complaint to allege a 
discriminatory practice at any time. 

(4) The charging party may amend the complaint at any 
time prior to a prehearing conference. Thereafter the charging 
party may amend the complaint only by leave of the hearing 
examiner, the commission or consent of an adverse party. 

(5) A complaint may be amended by way of a prehearing 
order which contains the contentions of the parties and which 
is substituted tor pleadings in the contested case. 

(6) To the extent the amendment of pleadings is not 
otherwise addressed in this rule, such amendments shall be 
governed by the provisions of rule 15 of the Montana rules of 
civil procedure. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-501, 49-2-505, 
49-3-304, 49-3-308, MCA 

~ RULE XXIV PREHEARING CONFERENCES AND ORDERS (1) The 
commission or hearing examiner will hear all contested cases 
based upon a prehearing order which contains the full 
contentions of the parties as to fact and law, along with their 
claims for relief. The prehearing order shall supersede all 
prior pleadings in the contested case. WherH a hearing is 
conducted following the default of a respondent, by stipulation 
of the parties as to limited matters, agreed settlement or a 
consent order, the hearing examiner or the commission may waive 
the requirement of a prehearing order. 

(2) The commission may direct a hearing officer, hearing 
examiner or commissioner to conduct a prehearing conference and 
prepare or approve a prehearing order in any contested case or 
other matter which may be heard before the commission. The 
commission may also require a prehearing conference in 
situations involving numerous parties, complex issues of fact 
or law or a lengthy record for the purpose of simplifying 
issues or assisting the commission in mak1ng its determinations 
and orders. 

(3) A hearing eAaminer or the commission may order 
preliminary prehearing conferences, prehearing conferences or 
other procedureG to simplify evidence and 1ssues for hearing or 
consideration and otherwise enter orders to regulate the 
conduct of contested case proceedings. Prehearing orders shall 
contain the contentions of fact and law of the parties, the 
issues to be considered and the relief sought by the parties. 
The order may contain matters such as witness and exhibit 
lists, procedural time limitations, motions, requests for 
admission and such other matters as may facilitate the hearing 
and disposition of contested cases. 
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(4) If a party fails to comply with an order to prepare a 
prehearing memorandum or portions of one, or fails to 
participate in any prehearing conference or proceeding, a 
hearing examiner or the·commission may impose sanctions upon 
that party by way of dismissal of the complaint, default, 
limitation of evidence in support of or in defense to a 
complaint or otherwise. A party may be bound by a recital of 
contentions in a prehearing memorandum or provided for in a 
prehearing order and may be deemed to have waived any matter of 
prosecution or defense not contained in a prehearing order. 

(5) The prehearing order is substituted for the pleadings 
in a contested case and the order shall constitute the standard 
of relevance at hearing. The allowance of testimony, exhibits, 
or other evidence at hearing which is beyond the scope of the 
prehearing order is within the sound discretion of the hearing 
examiner or the commission. 

(6) The hearing examiner or the commission may require 
the parties to exchange exhibits or summaries of evidence prior 
to hearing and submit all exhibits for entry in the record 
prior to hearing. The contentions of the parties as to fact 
and law contained in a prehearing order may be treated as the 
proposed findings of fact, conclusions of law and proposed 
orders, subject to such further submissions in argument as may 
be permitted. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-505, 49-3-308, MCA 

RULE XXV SUBPOENAS (1) The hearing examiner or a member 
of the commission may issue subpoenas on their own motion or 
that of a party for the attendance of witnesses or production 
of evidence, and may fix the procedure for service of subpoenas 
and payment of fees in the manner provided in civil actions. 

(2) The hearing examiner or the commission may enter 
appropriate orders, as allowed by law, for the failure of a 
person subject to the provisions of a subpoena to comply with 
its terms. 

AUTH: 49-2-204, 49-3-106 1 MCA; IMP: 2-4-104, 2-4-602, 
49-2-203, 49-2-505, 49-3-308, MCA 

RULE XXVI HEARING (1) A contested case hearing shall be 
conducted before a hearing examiner or, at its discretion, a 
quorum of the commission. 

(2) The hearing shall be conducted in the manner of civil 
actions before the district court, sitting without a jury, and 
the hearing examiner or the commission may enter appropriate 
orders during the course of the hearing to assure the conduct 
of a fair hearing. The method and scope of presentation of 
evidence at hearing, as well as the conduct of the hearing, 
recesses and continuances, is within the sound discretion of 
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the hearing examiner or the cozrumission. This subsection may be 
modified to the extent permitt•~d by [rules XI through XIII]. 

(3) The hearing examiner or the commission may enter 
appropriate orders to control the conduct of the parties or 
their attorneys, including conduct which is disruptive or 
constitutes contempt, and may recess, continue or limit the 
course of hearing. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 2-4-612, 49-2-505, 
49-3-308, MCA 

RULE XXVII PROPOSED ORDERS ( 1) Following the close of 
hearing or other proceeding which allows the parties an 
opportunitY for hearing the he<tring examiner shall prepare a 
proposed order consisting of findings of fact, conclusions of 
law and recommended relief. Copies of the proposed order shall 
be served upon all parties ot record. 

(2) A hearing examiner m<ty render an opinion of law in 
lieu of detailed references to authority in the making of 
conclusions of law. 

(3) The proposed order shall substantially comply with 
the provisions of sections 2-4-·623, 49-2-506, 49-2-507, 
49-3-309, and 49-3-310, MCA with respect to final orders. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 2-4-621, 49-2-505, 
49-2-506, 49-2-507, 49-3-308, 49-3-309, 49-3-310, MCA 

ROLE XXIII NOTIFICATION OF ENTRY OF PROPOSED ORDER (1) 
u~on the entry of a proposed order the hearing examiner shall 
give the parties written notice of the entry of that order, 
including the date of entry of the order and a notification of 
the rights of the parties to file exceptions to it for review 
by the commission. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 2-4-621, 49-2-505, 
49-3-308, MCA 

RULE XXIX EXCEPTIONS TO PROPOSED ORDERS (1) Following 
the entry of a proposed order in a contested case and prior to 
consideration of that order by the commission, parties who are 
adversely affected by the proposed order shall have the 
opportunity to file exceptions, present briefs and oral 
argument upon it as provided in this rule. Parties claiming to 
be aggrieved by the entry of a proposed order or any part of it 
must file exceptions under this rule prior to final commission 
action in the contested case. 

(2) Where a party seeks to make exception to any 
conclusion of law, and commission review will not require a 
review of a transcript of hearing, exceptions by an aggrieved 
party must be filed within 20 days of the date of the entry of 
the proposed order, and a brief in support of the exceptions 
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must be filed with the exceptions. Thereafter any party 
opposing any such exception shall have 10 days in which to file 
an answering brief. A party making exceptions to a proposed 
order shall then have ten days from the service of an answering 
brief to file h1s or her final brief. All parties filing 
exceptions under this subsection must do so within 20 days of 
the date of the entry of the proposed order, and no enlargement 
of time will be allowed for such purpose. 

(3) When a transcript of proceedings at hearing has been 
prepared prior to the issuance of the proposed order and any 
party seeks to file exceptions to any finding of fact or 
conclusion ot law requiring a tactual record, the party must 
file his exceptions within 20 days of the date of the entry of 
the proposed order. A brief in support of the exceptions must 
be filed with the exceptions. Thereafter, any party opposing 
any such exception has 10 days in which to file an answering 
brief. The party making exceptions to the proposed order then 
has 10 days to file a final brief. The commission will not 
allow an enlargement of time for the filing of exceptions. 

(4) Where a transcript of proceedings at hearing has not 
been prepared pr1or to the issuance of a proposed order and an 
aggrieved party seeks to file exceptions to any finding of fact 
or conclusion of law requiring a factual record, a notice that 
the party will file exceptions must be filed with the 
commission within 20 days of the date of entry of the proposed 
order. When such a notice is filed the party seeking to make 
exceptions must request and make provision tor the preparation 
of a transcript of proceedings. All parties who seek to make 
exception to any finding of fact or conclusion of law must file 
the notice required by this rule within the stated period of 
tim~, and no enlargement of time to file the notice required by 
this subsection will be allowed. The party giving notice of 
intent to file exceptions must make arrangements for the 
preparation of a transcript and make payment for it, and an 
original and six copies of the transcript must be filed with 
the commission within 40 days of the date of filing of the 
notice of intent to make exceptions. If both parties give 
notice of intent to file exceptions, they must share equally in 
the cost of the transcript and copies. The exceptions and 
supporting brief of the party making exceptions must be filed 
within 20 days of the date of the filing of the transcript, 
whichever date shall occur first. Thereafter any opposing 
party shall have 10 days from the date of service of the 
exceptions and brief in support of them to file an answering 
brief. The party making exceptions may have ten days following 
the service of the answering brief to file its concluding 
brief. 

(5) Where no party files exceptions to a proposed order 
within the time permitted by this rule, commission review shall 
be upon the proposed order under the provisions of section 
2-4-621 (3), MCA. 
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(6) When a party has filed exceptions to a proposed 
urder, the commission will fix a date to provide the parties an 
opportunity to present oral argument to the commission. Each 
party is allowed one-halt hour of argument before the 
commission. Oral argument may be waived by the parties. 

(7) The chair of the commission, his or her designee, or 
a hearing examiner appointed by the commission may consider 
procedural moti·ons and enter procedural orders as necessary for 
commission review . 

. (8) The commission may ;;~ppoint a commissioner or hearing 
~xaminer for the purpose of conducting a prehearing conference 
prior to commission considera·tion of exceptions. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 2-4-621, 2-4-623, 
49-2-505, 49-3-308, MCA 

RULE XXX COMMISSION HEARINGS TO CONSIDER EXCEPTIONS (1) 
on the date fixed by the commission for oral argument upon the 
exceptions of the parties, a quorum of the commission shall 
hear oral argument. 

(2) Any commissioner who is absent at the presentation of 
oral argument may participate in deliberations and the entry of 
a final decision or order of the commission in a contested case 
if he or she, where required, reviews the complete record of 
the contested case, including a recording or transcript of the 
oral argument of the parties. 

(3) At the time of oral argument, and subject to the rule 
of the commission chair, any ·~ommissioner may pose questions to 
a party, his or her representatives. 

AUTH: 49-2-204, 49-3-106, MClq HlP: 2-4-621, 2-4-623, 
49-2-505, 49-3-308, MCA 

RULE XXXI FINAL ORDERS (1) Where no exceptions to a 
proposed order have been made by the parties and commission 
consideration is upon the order itself, the commission may 
reject or modify conclusions •Df law contained in the order. 
The commission may not reject or modify the findings of fact 
contained .in the proposed order unless a party makes exceptions 
in accordance with [rule XXIX] or th~ commission orders a 
revi~w upon the complete record of the contested case. 

(2) The commission may adopt the proposed order as its 
tinal order, and must rule upon exceptions made by the parties. 
It may also enter its separate final order, with findings of 
fact, conclusions of law and orders in accordance with section 
2-4-623, MCA. 

(3) All orders of monetary relief must state the basis 
and methoa of computation for amounts awarded. If a party 
fails to propose findings of fact in support of his or her 
claim for specific monetary relief, the commission may require 
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the parties to submit the necessary computation required for 
relief or may decline the relief. 

(4) Regardless of the claims of the parties, the 
commission may grant all relief permitted by sections 49-2-506 
and 49-3-309, MCA, including full affirmative relief in the 
public interest, subject to the provisions of section 2-4-621, 
MCA with respect to an increase of award over that recommended 
in the proposed order. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 2-4-623, 49-2-505, 
49-2-506, 49-2-507, 49-3-308, 49-3-309, 49-3-310, MCA 

10. The commission proposes the rules as part of an 
overall review of its procedural rules in order to streamline 
its procedures, eliminate redundant and unnecessary material, 
provide clear distinctions between the 
investigation/conciliation stages and the contested case 
hearing stage of processing, and clarity that the commission's 
procedural rules are intended to implement Chapter 3 of Title 
49, MCA. 

11. The authority of the commission to adopt the proposed 
rules is based on sections 49-2-204 and 49-3-106, MCA. The 
rules implement sections 2-4-104, 2-4-106, 2-4-602, through 
2-4-604, 2-4-611 through 2-4-614, 2-4-621, 2-4-623, 2-15-1706, 
49-2-101, 49-2-201, 49-2-203, 49-2-501, 49-2-505 through 
49-2-507, 49-3-101, 49-3-304, and 49-3-308 through 49-3-310, 
MCA. 

12. Interested parties may submit their data, views, or 
arguments on the proposed repeal, amendment or adoption in 
writing to Margery H. Brown, Chair, Human Rights Commission, 
P.O. Box 1728, Helena, Montana, 59624-1728 no later than May 
16, 1988. 

13. If a person who is directly affected by the proposed 
repeal, amendment, or adoption wishes to express his data, 
views, and arguments orally or in writing at a public hearing, 
he must make written request for a hearing and submit this 
request along with any written comments he has to Margery H. 
Brown, chair, Human Rights Commission, P.o. Box 1728, Helena, 
Montana, 59624-1728, no later than May 16, 1988. 

14. If the agency receives requests for a public hearing 
on the proposed repeal, amendment, or adoption from either 10% 
or 25, whichever is less, of the persons who are directly 
affected by the proposed repeal, from the administrative code 
committee of the legislature, from a governmental subdivision 
or agency, or from an association having not less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be more than 
25 persons based upon the number of potential parties to cases 
in Montana. 
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NON:rANA HUMAN RIGHTS COMMISSION 
.MARGERY H. BROWN, CHAIR 

~1.~~ I /)t.w. c.t?4..:u.. 
ANNE L. MaciNTYRE 
ADMINISTRATOR 
HUM.<"N RIGHTS DIVISION 

Certified to the Secretary of State April 4, 1988. 
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BEFORE THE BOARD OF NATURAL RESOURCES AND CONSERVATION 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rule 36.15.216 pertaining to 
the minimum standards for 
granting a permit for the 
establishment or alteration of 
an artificial obstruction or 
nonconforming use in a 
designated floodway 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 36.15.216 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On June 20, 1988 the Board proposes to amend ARM 
36.15.216 relating to the criteria for issuing permits for the 
establishment or alteration of an artificial obstruction or 
nonconforming use in a floodway. 

2. The rule, as proposed to be amended provides as follows: 
(new matter underlined, deleted matter interlined) 

"36.15.216 PERMITS - CRITERIA- TIME LIMITS 
(1) Permits shall be granted or denied by the permit issuing 

authority on the basis of whether the proposed establishment or 
alteration of an artificial obstruction or nonconforming use 
meets the requirements of the Act and the minimum standards 
established by the Board in these rules. 

(2) Additional factors that shall be considered for every 
permit application are: 

(a) the danger to life and property from backwater or 
diverted flow caused by the obstruction; 

(b) the danger that the obstruction will be swept downstream 
to the injury of others; 

(c) the availability of alternative locations; 
(d) the construction or alteration of the obstruction in 

such manner as to lessen the danger; 
(e) the permanence of the obstruction; 
(f) the anticipated development in the foreseeable future of 

the area which may be affected by the obstruction; and, 
(g) such other factors as are in harmony with the purposes 

of the Act and these rules. 
(3) The permit issuing authority may grant a permit for the 

establishment or alteration of an artificial obstruction or 
nonconforming use that is not in compliance with the minimum 
standards contained in these rules only if: 

(a) The proposed use would not increase £lead hei~hte e~ 
flood hazard either upstream or downstreamt in the area of 
insurable buildings. 

(b) Refusal of a permit would because of exceptional 
circumstances cause a unique or undue hardship on the applicant 
or community involved; 

(c) The proposed use is adequately floodproofed; and 
(d) Reasonable alternative locations outside the designated 

floodplain are not available. 
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(4) A permit application is considered to have been 
automatically granted 60 days after receipt of the application, 
unless the permit issuing authority notifies the applicant before 
the 60th day that the permit is denied or unless ARM 36.15.801(3) 
or 36.15.210 apply. 

AUTH: Sec. 76-5-208 MCA 
IMP: Sec. 76-5-405, 406, MCA 
3. Rationa.le: The Montana Department of Highways has 

petitioned the Board to amend its rule because highway crossings 
of floodplains using culverts or bridges that would cause an 
increase in the 100-year flood elevation of more than 0.5 feet 
have resulted in the Highway Department seeking variances from 
permit issuing authorities pu,suant to ARM 36.15.216. However, 
under the present rule variance permits may not be granted when 
there will be any increase in flood elevation. The variance 
standards in the present form are more restrictive than the 
minimum standards they were meant to vary. ln effect there is no 
variance procedure for highway crossings for floodways. The 
proposed amendment would give discretion to the permit issuing 
authority to grant variances subject to restrictions regarding 
insurable property. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to Donald 
D. Macintyre, Chief Legal Counsel, Department of Natural 
Resources and Conservation, 1520 East Sixth Avenue, Helena, 
Montana 59620-2301, no later than May 20, 1988. 

5. If a person who is directly affected by the proposed 
amendments wishes to express data, views, and arguments orally or 
in writing at a public hearing, he must make a written request 
for a hearing and submit this request along with any written 
comments he has to Donald D. Macintyre, Chief Legal Counsel, 
Department of Natural Resources and Conservation, 1520 East Sixth 
Avenue, Helena, Montana 59620-2301, no later than May 20, 1988. 

6. If the agency receives requests for a public hearing on 
the proposed amendment from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed 
amendments1 from the Administrative Code Committee of the 
legislature~ from a governmental subdivision or agency1 or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. 

'-- • c *~- ---·---~ '11 
usiClalrman 

Board of Natural Resources 
and Conservation 

Certified to the Secretary of State April4,19BB. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REBABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rule 46,2.302 per­
taining to civil rights 
complaints 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.2.302 PERTAINING TO 
CIVIL RIGHTS COMPLAINTS 

1, On May 4, 1988, at 9:00a.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana, to consider 
the proposed amendment of Rule 46.2. 302 pertaining to civil 
rights complaints. 

2. The rule as proposed to be amended provides as fol­
lows: 

46.2.302 CIVIL RIGHTS (1) The Department administers 
its divisions in accordance with Section 49-2-308 MCA which 
states, in part: " ..• It is an unlawful discriminatory prac­
tice for the state or any of its political subdivisions: (1) 
to refuse, withhold from, or deny to a person any local, 
state, or federal funds, services, goods, facilities, advan­
tages, or privileges because o! race, creed, religion, sex, 
marital status, color, age, physical or mental handicap, or 
national origin, unless based on reasonable grounds; .. , ",: and 
in accordance with Article II, Section 4 of the 1972 Montana 
State Constitution7-ae-~efl6ee7 in that no person-rE:excluded 
from participation, denied benefits, or subjected to discrimi­
nation under any program conducted by the Department and its 
divisions. 

Subsections (1) (a) through (3) remain the same. 
(4) Individuals who feel they have been discriminated 

against pursuant to Section 49-2-308 MCA are--eft~~~iea--~e--e 
fieer~ft~--~ft--aeeerdafiee--w~~fi-~he--rHiee--premHi~a~ed--ey--~he 
Bepar~meft~-fer--fe~r-heer~ft~e-afte-eeft~ee~ed-eaeee-ae-~~a~ed-~ft 
A!U!h~-6-.-i!-.-i?-9-i-~..,.,.RM-46.,.;h;!i4. may file a complaint with 
the Montana Commission for Human Rights, the appropriate fed­
eral agency or the appropriate department division administra­
tor or their des1gnee. 

AUTH: Sec. 53-2-201 MCA1 AUTH Extensi.on, Sec. 113, Ch. 
609, L. 1987, Eff. 10/1/87 

IMP: Sec. 53-2-201 MCA 

3. ARM 46.2.302, unaltered since its adoption in 1972, 
is proposed to be amended because it inaccurately describes 
the procedures available for redress of grievances by persons 
who think they have been discriminated against in provision of 
services nr benefits. Individuals are entitled to a fair 
heariTI(f before a department fair hearing-s officer only on 
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issues related to eligibility, etc. Discrimination issues are 
to be referred to ei~her the department's internal complaint 
procedure, the state Human Rights Commission or the federal 
government. All complaints related to discrimination in serv­
ices funded by the federal government (e.g. Medicaid, Food 
Stamps, etc.) are referred, pursuant to federal regulations, 
to the appropriate federal agency for processing by the feder­
al discrimination complaint system. 

4. Interested parties may submit their data, views, or 
arguments either orally or in ~'ri ting at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of I,egal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, Montana 59604, no later than 
~lay 12, 19 8 8 • 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

and RehabJ.lita-

Certified to the Secretary of State c:foJ _ ______,1 ___ , 1988. 
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BEFORE THE DEPAf'TMr:NT OF SOCIAL 
AND REHABILITATION SERVICFS OF TilE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rules 46.8.102, 
46.8.104 and 46.8.105 
pertaining to individual 
hebilitation plans for 
developmentally disabled 
per~ or's 

TO: All Interest~d Personi 

NOTICE OF PUBLIC Ul:l\RING 0~' 
TilE PROPOSED Ar~ENDMENT OF 
RULES 46.b,l0", 46,8,104 
AND 46.8.105 PERTAINING TO 
INDIVIDUAL HABILITATION 
PLANS FOR DEVELOPMENTALLY 
DISABLED PERSONS 

1. On May 5, 1988, al 10:00 a.m., a pDblic hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Build).ng, 111 Sanders, Helena, Montana, to consider 
the proposed amendment of Rules 46.8.102, 46.8.104 and 
46.8.105 pertaining tn individual habilitation plans for 
developmentally disabled persons. 

2. The rules as proposed to be amended provide as fol­
lows: 

46.8.102 DEFINITIONS For purposes of this chapter, the 
following definitions apply: 

Subsections (1) through (16) remain the same. 
+~f~-U~~~e~dieeip~i~a~y--~eamU--mea~~-a-!~e~~-e£--pe~ee~e 

~~a~--ie-d~aw~-f~em-e~-~ep~eee~~e--~~e~~--p~e£eeeie~sT--eisei­
~±i~eeT--e~-ee~~iee-e~eee--~~a~-e~e-~eie¥eR~-~e-ide"~~~yift~-a" 
i~ei¥id~e~~e-~eeds-e~d--eeei~R~~~-a--p~e~~am-~e-Mee~-~AeMT-e~d 
~~a~--ie--~eereRei5~e-~e~-eva~~a~i~~-~~e--i~d~¥~d~ai~e--fteedeT 
deve±e~iR~--a~--i~d~vid~a~--~a5i~i~a~ie~--p±a~--~e--mee~-~~em7 
pe~iediea~~y--~eviewiR~-~~e-iftdivfd~a~~e-~ee~eRee-~e--~he-p~e"T 
a~e-~eviei~~-~~e-~~e~-aeee~diR~~y~ 

(17) "Individual habilitation plan" means a written plan 
for training and action developed for a developmentally dis­
abled person by the individual habilitation planning (I,!-l_Rl_ 
team on the basis of a skill assessment and determination of 
the strengths and needs of the person. 

(18) "Individual habilitation planning team" mea10~ an 
interd~sc~plinary team comeosed nf those persons specified in 
AF.M 46.8.105(3) that ident~fies and evaluates an individual's 
needs, develops an 1nuividual habilitation plan to meet tho~e 
needs, periodically reviews the individual's response to the 
plan and revises the plan accordingl~ 

OrigJ.nal subsections (18) through (25) remain the same in 
text but will be renumbered as (19) through (2G). 

AUTH: Sec. 53-20-204 MCA; AUTH Extension, Sec. 113, Ch. 
609, L. 1987, Eff. 10/1/87 

IMP: Sec, 53-20-203, 53-20-204 and 53-20-205 MCA 
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46.8.104 EVALUATION SERVICES Subsection (1) remains 
the same, 

( 2) Within thirty ( 3 0) calendar days of the enrollment 
of a developmentally disabled person in a provider service 
program, with the exception of respite and transportation 
services, the provider shall per=orm a comprehensive skill 
assessment for eaeh that person eft~eiiee-~P.-~he-~~e~~~~~. Each 
assessment shall be ---;::eviewed !le~!:-annually by the provider. 
Results nf the assessment shall he prnvided to the client's 
individual habilitation planning team-:-, including the 
individual receiving services. 

AUTH: Sec. 53-20-203 MCA1 AUTH Extension, Sec, 113, Ch. 
609, L, 1987, Eff. 10/1/87 

IMP: Sec, 53-20-203 MCA 

46.8.105 INDIVIDUAL HABILITATION PLANS (1) AP.-~!:P.e!:v!:­
e~ai-hab!:i~~~~~!:eP.--~ieP.-!:e-a-w~!:~~eP.--~iaP.-ei-!:P.te~veet!:eP.-aee 
ae~!:ee--eeveie~ee-ey-ae-!:P.te~d!:se!:~i!:ee~y--~eem-ef--~e~sefts-eft 
the-b~s!:e--ei-a--!1~!:±±-asse!le~eft~-'"a"e--ee~e~miea~!:eP.--ef--~he 
e~at~e---et!'ld---need-8---e~--a--~~. An IHI! must be developed 
and maintained by an IHP team for each individual who is a 
reci~ient _of state funded de•,.elopmen tal dJ.sabili ties servJ.ces. 
The J.ndivirlual habilJ.tation plan (IHP) ensures that the pro­
vision of Bervi.ces will be systematJ.c and that ~f'l~erve~~!:e"~ 
a~e training is designed to enhance the development of the 
ei!:eP.~ persons receivin'!_ dev•~lopmental disab_ilities services-

f~r Each e±iee~ person receiving state funded develop­
mental disabilities services is entitled to e~t a single, com­
prehensive individual habJ.ll.·tation plan (IHP). 

(2) Be±ese--e~he~w!:se-e~ee!:f~ee--ey--p~ev~ee~-a~~eemeft~T 
t!_he ~P.div~e~e±-~-i-i~_.,_-1'"~n IHP shall be developed £.l:: 
the IHP team within thirty J.30l calendar days of Hte-e-i!:e!'l~-'s 
an J.ndJ.vidua~ entry into a service program, implemented 
within two calendar weeks of the date of its adoi?_!_ion unless 
otherwise specified by the IHP teant, and be formally 
revie~1ed and revised at intervals determined by the IHP 
~ eel!-l!"-exeeed-e!:x A plan must be.fcormally reviewed an~ 
revised as necessary within twelve (12) months from the initi­
al or previou~ly reviewed !:ee±v±~~ai-hab!:i~~atie!'l-~ia~t IHP. 

(3) Eaeh-!:~te!:v!:d~a±-hab!:i!:ta~ie"-~~e"-sha±±-ee-eeveie~ee 
ey-ae--!:eeiv!:e~e~··habi;!:tat!:eP.-piaP.!'l!:ng--team-:- The iee!:v~e~ai 
haei±!:ta~~ee-~±e""i"~ IHP team mel'!\be~!!-e~e must be constituted 
as follows: -- ··---

(a) the e±ie"~-aea-~he-e±!:ee~~!!-adveea~e7--i~-~he-eiiee~ 
ha!!--an--~ developmentally dis~£>l.ed person receivi_n_g 
services, unless the participation of the person ef-e4~he~ is 
~!'lebta!:eab±e-eP.a-ia-ae-aee~mee~ed-in-w~i~±e~. not possible; 

(b) the advocate for the_i~dividual receiving ~ervices, 
unless that perso~ is unable to partJ.cl.pate. An advocate is a 
person who represents the interests and rights of e-e-i±e"~ ~n 
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individual receiving services as if they were the person's own, 
who is not an employee of any agency directly providing serv­
ices to the elieR~ individual and who is acknowledged by the 
elieft~ individual as hl.s or her advocate at the time of the 
iftdi¥i<ihte±--httb:i-i-!.~-e&"f)"~n IHP meeting. If both a--ei-i-en-t 
the individual and an advocate participate on an iRdi¥id1:!a± 
hae:i:li~e~ie!l-f>:'l.~:m"l~-~ IHP team, the advocate's position must 
be consistent with ""tile e±:i:!!!Rt.~!!l individual's expressed 
interests; 

(5£) ~he--e±:i:eR~~!!I--~arel'\~!!1;-if-l!!!~a±±y-r!!!!!!peR!!IiB±!!!--fer 
~he-e±:i:!!!l'\~;--er-~he-e±i!!!ft~~!!!--le~al-~1:!ardien;-1:!ft't!!!!!!!!!-~hi!!l-~ar­
~ieipe~:i:en-i!!l--1:!ftea~a:i:fta5le-and--i!!l--!!le-deeHmen~ed-ift-wri~ingt 
~.both parents, if obtainable, of an individual receiving 
services who is a m~nor or of an adult who does not object to 
~heir partic1pation1 

(d) the lega~ guardian of the individual receiving serv­
ices, unless the individual doesn't have one, or unless the 
guardian's participation is unobtainable, 

(e~) the eli!!!!'\~!! case manager of the individual receiv­
ing services; 

(df) at least one person who works directly with the 
elieft~ Individual receiving services from each service program 
previded providing services to the eli!!!!'\~ individual, 

(e~) the professional person from the 1nstitution of 
origin if the elien~ individual receiving services has not yet 
been formally discharged from that institution; aftd 

(h) in cases where the individual is currently enrolled 
in a ublic school, the ersons desi nated to develo an 
lndiv1dualized education p an 1n PL 94-142 an the spe­
cial education reference manual, Montana laws and rules1 

(fil ~ staff member of the divis1on whefte¥!!!r-pesei5l!!!~~ 
(j) any family memb"'=E or relative desiring to partic1-

Eate if the individual receiving services does not object; and 
Jl<;l_ psychologists, medical t:ersonnel and other profes­

sionals rovidinq assessment, serv~ce recommendations based on 
and or direct service as a resu t o assessed 

If the individual receivin services or an other 
membc.r o the team s unable to partic1pate ~n the meeting, 
the rc.asons for that absence must be documented in writi~ 

(45) A~vieery----~----e~----~~----~~~~ 
heeH,i,~a~!,e,.--pl.-fli'>ni:fWJ·~-ll'ley-·i:fl"f.'"i~ In order to hold an 
J.!fP meeting, each P':'Es_on listed in subsections 13) (a) through 
( 3) (g) above who is a member of the team must be present at 
the meeting unless unable to attend. 

~a~--e~y-fall'lily-ll'!ell'!ber-er-re±a~iv!!!f-&1'\d 
~8~--~~~-~~-pereenRel-~~-eeneHl­

~an~eT 

(6 ) Each i~div*d~el--~eb~~~~e~ien--~laft IHP shall be 
developed at the IHP meeting and shall include at least the 
following: 
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(a) A summary statement of the results n" the comprehen­
sive assessments, both formal and informa_~. of the individual 
receiving services, wh1ch identifies c_urrent strengths ~ri~ 
deficits. The summary statement m~~t include, but is not to 
be hm1ted to, the following materials 1f completed: 

(i) a physical examination and health assessment; 
(i1) a dental exam1nation; 
(iii) an adaptive behavior or independent !_iving skills 

assessment completed within 60 calendar days prior to the IHP; 
(iv) a developmental, reducational or vocational evalua­

tion completed within sixty { 6 0) calendar days prior to the 
IHP unless the evaluation m,ay be conducted at other than 
annual intervals as determine,d by the 1ndividual 's IHP team 
and documented 1n the IHP; 

(v) other reassessments as needed and identified by the 
individual's IHP team; 

(ab) the goals toward which the interventions outlined in 
the iRoivid~a±-~abi±i~a~~eft-~±aR IHP will be directed; 

fbr--~~e-~er~~ReR~--ree~±~e-ei--aaaeaameR~e 7 -be~~--ierMa± 
aftd-~ftferMa± 7--w~~eb--e~~±~fte--~~e-e±~e"~ 1 e-a~reft~~be-aRd--be­
bav~erfe~~±±-deiie~~et 

(c) the specific obje,ctives 7 directed toward the 
achievemen~f goals as specified for the 1ndiv1dual receiv1ng 
services. The objectives must be prioritized, stAted sepa­
rately and in behavioral terms, which specify single behav­
ioral outcomes7 • afta--rei±ee~--~be-e±~eR~1e-Reede-ae--~deR~i­
i~ed--by--aeaee;Meft~--da~a-aRd--~be--~ea±a-ea~ab±~ebed-ier-~b~ 
e±ieft~~ Components of objectives are: 

(i) a statement of the conditions or setting in which 
the behavior is to occur; 

(ii) an objective, measurable description of the be­
havior; and 

(iii) a statement of the acceptabl" level of perfor­
mance":"; 

(~iv) names of persons, and the agencies, programs or 
services they represent, who have been assigned responsibility 
for implementation of ~he each objective; 

(ev) the dates by which eaefi-~eraeft-~e-~e--ae~iR-~mpie­
Meft~~"'~-the programs-for each objective assigned by the <tl'!di­
vid~a±-h~±i~a~ieft-~iaftftift~ IHP team are to be implemented; 

(ivi) the projected dab~by which the e±iefi~ individual 
receiving services is expected to have met each objective; 

f~r----aee~el'!~a~ieR--e£-,-~fie-ea~~i~re-e~--eefte~~~el'!e-~e­
e~el'!e~e±e-ier--eaeh-e±:i:eft~-l'!eee-wh~eh-wi±±-fte~-ae-adareseed-er 
a~~em~~ed-~e-be-me~--be~ere-~be--ftex~-iHd~vid~a±--bab~±~~a~iel'l 
~±aftft~l'!~-mee~~ft~7 

(hd) a summary of ~be--e±~el'!~1a medical and dental 
'!tat~a.--appointments and recon!s .for the period since the last 
IHP meeting. :i:l'!e±l!e~ft~ The summary must include the physi­
cians' names, the dates ~ervice, aRe the results of the 
e±:i:eft~Le indivi~l's most recent health examinations, a list 
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of ~~~--~e~ieReie--ie~ any prescribed medications, the current 
method.§_ of administration, and any !lleaieai-..,-~-i-s--ttnd service 
objectives relating to the e~ieR~i~ individual's medical 
status; 

(e) the service objectives, which include but are not 
limited to significant desired outcomes that cannot be 
ach1eved as a result of learning or tra1n1ng or that are 
eva)uated qualitatively, including quantifiable but non­
behavioral outcomes (e.g., seizure reduction or maintenance of 
blood pressure within a certain range, and quality of life 
outcomes such as developing and maintaining social networks) , 
and outcomes dependent on the behavior of staff (e.g., ero­
VTSIOn of adaptive o::_ rnobili ty equ1pment, obtain1ng spec1al­
}zed assessments, or referral for alternative placement). 
Estimated completion dates and/or review dates should be 
stated. 

fi+--~EillliRis~~a~ive--~ea~e-aRe-ee;ee~!vee 7-iRe~~eiR~-iRi­
~~a~feR-aRe-eem~~e~ieR-ea~e~t 

(jf) names 7-~ and affiliations aRa--s-i~ of 
each person aeeep~ifi~ assig~ responsibility for a role, task 
or objective assigned ~e-him-e~-heP by the !Reivi~~a~--habfi!­
~a~ieR-~±aRRfR~ IHP team; Sfid 

(kl) RSMee-aRe-~~~~,.~~~-~ The IHP, upon adoption and 
revision, must be signed by all persons who have participated 
in developing the iRefv~e~a±-heefif~a~ieR-~~a"-fiRe±~ei"~-~he 
e±ieR~,--~~±ese--~he-e~feR~L~-~"w~±liR~Reee-~e--pa~~~efpa~e-ie 
eee~meR~ee+--whfeh-wf~i plan, including the individual receiv­
ing services. Their signatures verify their participation; 
in and agreement with the fRd!tvf!ih:ta±--haM-i4..o!:-a.o!:4.~-~ IHP, 
and their acknowledgement of the confidential nature of~e 
information presented and dis~ussed. 

(68) The fHd~v!a~a~-kabi~i~a~feR-p~aRRiH~ IHP team shall 
designate a-membe~-~~ an individual program coordina­
tor (JPC) to review the iRdiv~d~a~-hab~~~~a~ieR-p~aH IHP and 
resulting individual program plans (written strategy formeet­
ing an objective) on a~-leae~ a monthly basis. ie~-im~±emeR~a­
~ieR-a~a-eeR~iR~ed--a~~~ep~ia~eReee.--~kie-~ev~ew--ehal±-eee~­
meR~;- ~c, upon review, must document that coorc:lination 
is occurring, direct ~ervices are being obtained, services are 
peing linked, gaps in services are being identif.1ed, progrPss 
is being mude towards graduation criteria and advoc~~ 
occurring. 

(9) The responsibilities of the IPC are: 
(a) to ensure that services for the individual receiving 

services, as identified by the IHP team, are located and ob­
tained outside and inside the agency; 

(b) to observe the imrlernentation of programs and the 
delivery of services and to 1ntervene to ensure implernentat1on 
of the IHP; 
-----~o elicit the preferences of the individual receiv­
ing service_s and to implement __ _!:hose preferences when they are 
not inconsistent with the achievi~g of objectives; 
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(d) to delegate responsibility to the individual receiv­
in services for mana in those activities for which the----rildT=" 
vi ual ha~ demonstrated manll~ll)ent capacity; 

(e) to expla~n the purpose of the IHP team meeting to 
the ~ndividual receiving services and other team members, 
~ input from the individual, and otherwise prepare the 
individual for the IHP team meeting; 

(f) to enter data into the record at least month~ 
progress toward the atta~nm•mt of criter~a with~n the prior~ty 
behavioral objectives, and to analyze that data to determ~ne 
whether the plan continues to meet the needs of the 
individual; 

(<J) to document a review of all components of the IHP in 
the record at least monthly;· 

(h) to notify the IHP team members in writing of the 
six rroonth data review_.__includ~ng the name <?_f the individual 
receiving services for whom the meeting is being held, and the 
~ime, date and place of the meeting. 

(10) At any time that an IHP team member requests that 
the IPC be changed, the IJlP team will meet and review the 
request. 

(11) At the six month data review, the IPC shall invite 
the IHP team members to review the data. The data review will 
occur regardless of wheth_e"f any of the IHP team members at­
tend. If, after rcvie~~ the data, any team member feels 
that an IHP meeting is necessarv, that team member may request 
~ meeting. This provi~ls not to be construed as limitin~ 
the right of an IHP_ team member to call a meeting at any time. 

faf--~~e~~e~~-~a~a-reeer~e~-~"-behav~era~--~erMs-a~-lea~~ 
a~-e£~e"-a~-~he-~~~erval~-~e~i~""~ee-8y-~fie-i~aivid~al-habi~i­
~s~ien-~lannin~-~eaM7-an~ 

fb~--~reb~eMa-an~-ehan~ea-i"-e-e~ien~~e-~~a~~e-war~en~in~ 
review-ef-~he--i~eivi~~al-heb~li~a~ien--~lan-by-~he-ind~vi~~a± 
habi~i~a~ien--~laanin!-~ea~~--~he-review--inferMa~ien--wi±±-be 
eene--ee--~he-eaae--~ana~er··-an~-a~her--ineere~~e~--in~ivi~~al 
hahi±i~a~ien--~~annin~-eeaM-·-~eMbere-every--Meneh-~r-as-deei~­
aa~e~-hy-ehe-in~ivid~a~-hahiliee~ien-~la"nia~-~e&M~ 

(:;zgJ The indi"i~~a±-·-loabiHeaHen--~±a""i"" IHP team 
shall meet at least e¥ery··!!til<-Mel'leh!!l ~a_!ly to formally 
review the goals and objectives established at the previous 
individ~a±-habi~i~a~ien-~ial'l"i"~ IHP meeting. In reviewing 
the previous ind~vid~a~-hahi±i~e~ien-~la" IIIP, the ~nd~vi~~a± 
loabiH;..,Hel'l-~'!,a;,;in~ ill tEam shall: --

(a) review analyze progress data which has been collect­
ed on the eliel'l~~a response of the indi~idual receiving serv­
ices to each objective and individual program plan assigned at 
the last !on~ivi~lOa±-lo,.bi±~taeien-~±a~ IHP team meeting; 

(b) modify the goals and objectives as nece:osary and 
suggest changes in ongoing individual program plans; 

(c) determine further services and programs that are 
needed as a result of curr·~nt assessment.;; or assessment up-

7-4/14/88 MAR Notice No. 46-2-533 



-701-

dates completed prior to the meeting; and 
(d) ee~~~ee~ determine the advisability of continued 

current service provision and alternative placements or serv­
ices. 

(813) The case manager7 or other person7 assigned by the 
~ftd~Y~d~a~-hab~±~~a~~eft-~~aaa~a~ IHP team shall provide ~ 
of the ~~d!Y!i:dl!a~--heb·B.-i~~"'l'":HMI IHP to the eHe!'l~ ~nd~­
V'Idual receiving services; to the e~!i:eft~is individual's fam­
ily, when appropriate; and to each member of the ~ad~Y!i:el!a~ 
hele~±~~e~!i:eft--pi~ IHP team. The case manager or other 
designated person shall~terpret the !i:ad!i:v!i:dl!a~-hee~~~~e~~eft 
~±aa IHP to the e~!i:ea~ individual. 

1914) The duties of the case manager in the ~ftd~v!i:el!a± 
hab~±!i:~ii!i:ea-~±aaa!i:a~ IHP process are: 

(a) to schedule -rftd!i:Y!i:e~e±--hab!i:±!i:~a~~~~a--p±aaa!i:a~ the 
annual IHP team meetings or any meeting whenever !i:ad!i:Y!i:eHai 
hab!i:±~~a~!i:e!'l--p±ea--~eY!i:s!i:ea--~e deemed necessary by any 
!i:aa~Y!i:e~a±-hab!i:±!i:~a~!i:eft-~ia!'lft~!'l~ IHP team member 8~~--a~-±eas~ 
eYe~y-e!i:~-Mea~he; 

(b) to notify in writing (except for meetings called in 
emergency situations) all !i:ae!i:v!i:dHa±--hale!i:±!i:~a~!i:ea--p±a!'l!'l!i:ft~ 
IHP team members 7-~a~ea~a7-aaa-a!'ly-e~he~--ap~~ep~ia~e--~e~eeae 
or the name of the individual for whom the meeting is being 
held, and the date, time and place of the !i:ae!i:Y!i:dHa±-he~~±!i:~a­
·Hea-:p:i"ftftf!'i~ IHP team meetings at least two weeks prior to 
the scheduled !i:ad!i:Y!i:dHa±-hale!i:±!i:~a~!i:eft-~iaftfti!'l~ IHP meeting; 

(c) to e~~±aiR-~fte-~~~~eae-e£7 --ele~a~!'l--~ft~H~-f~eMT--aae 
e~he~w!i:ee-~~epa~e-~he-e±!i:ea~-~~~~-l!~eeM!i:a~-i!'ld!i:v!i:d~a±-halei±!i:~a­
~!i:ea-p±aRa!i:a~-Mee~!i:a~et conduct the IHP meeting; 

(d) to record the results of the !i:ae4v!i:eHa±-he8!i:±!i:~e~!i:e!'l 
p±aaa~a~ IHP team meetings, interpret them to the e±iea~ indi­
vidual receiving services (unless another team member is~ 
ignated to inter ret the results to the 1ndividual) and dis­
seminate copies to all ~aa!i:v~dl!a±-- ~~~ IHP team 
members within two weeks of the !i:aaividl!a±-hale!i:±!i:~a~feft-p±aa­
ftia~ IHP team meeting; and 

(e) to ensure that the iadi¥id~a±-ha8!i:±i~a~~e!'l--~±aaa!i:ft~ 
~eaM-~~ IPC assigned the tasks of monthly reviews docu­
ments the reviews in the e±~eft~~e-!i:ad!i:vidHa±-helei±~~a~ieft-~±aa 
IHP file; 
--- (f) to ensure that those persons responsible for obtain­
~dated medical information bring it to the IHP meeting; 

(f~) to inform team members of the requirements of con­
fidentiali ty·n 

(h) to facilitate the movement of the individual receiv­
~~rvices to another service or agency when such movement 
is chosen by the IHP team. 

(~815) The decision-making process for development of an 
iftd~Y~d~i¥-kab!i:±!i:~a~~ea-~±aa IHP shall be as follows: 

(a) decisions shall be made by consensus of i~aiY!i:el!ai 
Aalei±i~a~~ea-p±aftfti~~ IHP team members; 
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(b) if a consensus cannot be 
hae~~~~a~~e~-~~e~~~~~ IHP team shall 
five (5) working days,~ allow time 
conflictt: 

reached, the i~divi~l:\a± 
adjourn for no more than 
for a resolution of the 

(i) - member who has the IHP 
meetin lan and comment the plan 
within five 5) work in da s c>o.:;f;-;r:..;e:..;c.:::e"'Ti"'-"t;__;:o:..:;fr;t,;.;h;o.e=~~..:;..:..:.....=;:_.:..::c::.:.: 

(ii) should an IHP team member who as not attended the 
HIP meetJ.ng not agree Wl.th the ~lan, that team member must 
notify the case manager in writJ.ng within five (5) working 
days of receipt of the plan that there is no consensus; 

(iii) the case manager will schedule an IHP meeting with­
in five (5) working days of receiving written notice that 
there is no consensus; 

(c) at the next ~~~~yj,fllH!I~-...fteb..i-l-~~--pi'MI'fH.-n<; IHP 
meeting, if a consensus s~i~~ has still not been reached, the 
unresolved issues shall be re1'erredtothe l!'e<Jiel'la~-sl:\pel!'v:i:sel!' 
area manager and the seeia~-wel!'kel!'-~~~~~~~~ ~iate 
department of f~ily services regional administrator who shall 
meet within ten (10) working days to jointly make a decision. 
~~~~Y:i:~l:\a~-~e~~~~e~~~~~ !ffE team members may attend 
to document the differing points of view; 

(d) if the l!'S<Jie~a~--sl:\pel!'v:i:eel!'--a~~-~he--aee:i:a~--wel!'kel!' 
el:\pel!'Yi8er-~~~ area manager and the department of family serv­
ices regional administrator cannot reach a decision, or if any 
i~~ivi~l:\a±-~e~~~~e~~~ -pi~~ ~ team member is dissatis­
fied with the decision of the area manager and the department 
of family services' regronar-administrator, an appeal ~e--~he 
~ivieie~ aaMi~is~ra~er-a~d aee~a±-eerv~eee-el:\real:\-ehie~ may be 
made to the administrator of the develogmental disabilities 
divisJ.on 1 department of socJ.al and rehabilJ.tatJ.on services and 
the adrnJ.nistrator of the program and plannJ.ng dJ.vJ.sJ.On, 
department of family services, who shall meet within ten (10) 
working days to jointly make a decision; 

(e) further appeal may be made to the director of the 
department7 of social and rehabilitation services, whose deci­
sion shall be final. 

(f) in cases where an appeal occurs involving a person 
who is currently enrolled i:n public school, the fcllowi nq 
procedures will apply: 

(!) if the appeal arisElS in a situation where a team 
member is appealing an issue which impacts the IEP, the proce­
dural safeguards and IEP rules of PL 94-142 and the special 
education reference manual, Montana laws and rules shall 
~ 

(ii) if the appeal arises in a situation where a team 
member is appealing an issue which impacts a part of the !HP 
other than an IEP, the appeal process described in subsections 
13(b) through 13(e) of this rule shall apply. 

(±±16) At each i~~~,~~"'e±-haei~i~a~ie~-~~a~~i~<J IHP team 
meeting, -the case manager shall review the requirements of 
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confidentiality. Eaeh-fiefi-~e~be~-~~e~-s~~A-a-e~a~e~eft~-~e-~he 
e~~ee~-~ha~--he-e~-~he--~s-ewa~e-e~-~he-ee~f~6e~~~e±-Ae~~~e-e~ 
~he--e±~e~~-~~fe~~a~~e~-a~a--w~±±-~Pea~--a~eh--~~~e~ma~~eft--~ft 
aeee~dafiee-w~~h-~he-ae~a~~me~~Le-~e±~~~-e~-eeft~~ae~~~a~~~Y~ 

AUTH: Sec. 53-20-204 MCA; AUTH Ext.-nsion, Sec. 113, Ch. 
609, L. 1987, Eff. 10/1/87 

IMP: Sec. 53-20-203 MCA 

3. These proposed rule changes provide generally for 
conforming Montana's individual habilitation planning process 
with the requireMent of the Accreditation Council 'for Persons 
Who are Developmentally Disabled (ACDD) • Montana has adopted 
the stand,.nls of the ACDD. Those stancl"rds call for the 
existence of a single, comprehensive plan coordinated by one 
person for each individual being served. Specifically, the 
rule must be changed to provide =or one planning process for 
each person, to allow for an expanded Il!P team to assure coor­
dination o!'. the IHP across environments, to provide that I!!Ps 
are schrduled on an annual basis and to make the planning 
proc(,~;s more comprehensive and disciplinary in nature. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the O!'.fice 
of Legal Affairs, Department of Social and Rehabilitation 
services, P.O. Box 4210, Helena, Montana 59604, no later than 
May 12, 1988. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

' 
Dir~Cfor, .sl~J.al and Rehabilita­

tion Services 
-I 

Certified to the Secretary of State-----~---·~,-~:~~--~~------' 1988. 
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BEFORE THE BOARD OF COSMETOLOGY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

I~ the matter of the proposed 
amer.dmer,ts of rules pertal r.l r,g 
to schools, instructors, 
applications, examlr.atlor.s, 
electrology, sanitary star,dards, 
ar,d salor,s ar,d the repeal of a 
rule pertaining to licenses 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT 
OF RULES PERTAINING TO 
COSMETOLOGY, ELECTROLOGY, 
AND MANICURING AND THE 
REPEAL OF A RULE 
PERTAINING TO LICENSES 

1. Or, December 24, 198'7, the board of cosmetologists 
published notice of a proposed amendment of rules 8.14.601, 
8.14.603, 8.14.604, 8.14.606, 8.14.802 through 8.14.806, 
8.14.808, 8.14.810, 8.14.813 through 8.14.815, 8.14.901 
through 8.14.903, 8.14.905 through 8.14.907, 8.14.909, 
8.14.1003, 8.14.1004, 8.14.1010, 8.14.1104 through 8.14.1106, 
8.14.1108, 8.14.1201, 8.14.1202, 8.14.1206, 8.14.1208 through 
8.14.1210, 8.14.1212, 8.14.1214 through 8.14.1216, and the 
proposed repeal of 8.14.1001, cor,cernlng schools, ir,structo!'s, 
applications, examir,ations, elect!'ology, sanitary standat'ds, 
salons, and licensing, at pages 2278 through 2293 of the 1987 
Montana Administrative Registe!', issue r,umber 24. 

2. The boa!'d has amended and t'epealed the t'ules as 
p!'oposed with the following char,ges. (new matte!' undet'lined, 
deleted matter lntet'lined) 

3. Where the woros "bath !'oom" we!'e p!'oposed, the wo!'ds 
"rest room" shall be inse!'ted when replacement pages are done. 

"8.14.603 SCHOOL REQUIREMENTS ( 1) tht'ough ( 5) will 
!'emal.n the same. 

( 6) Daily at tend ar,ce l'ecoro s al'!d, l"eeel"d,e-ef'-a3:3: 8ttb.tee!;e 
battgh~--al'!~--~t"ae~~ee~ shall be submitted to the office of the 
depat'tment or, or before the 15th of each month. These reco!'ds 
shall be accurate and reflect attendance !;o-M~e-Mi-l'ltt~e. 

(7) through (17) will remain the same. 
(a) The cosmetology student's !'eqult'ed tt'air,ing time 

continues on the date of the re-enrollment unless more than 45 
60 calendar days have elapsed from the last date of 
attendance. The mantcut'lng studer,t 's required time contlnues 
on the date of the re-enrollmer,t unless more thar, 7 caler!da!' 
days have elapsed from the last date of attendar,ce. The board 
will take into cons ide!'ation ar,y prolonged med leal wl.thd rawal 
on a case by case basis. 

(18) tht'ough (25) will remal.n the same." 

11 8.14.802 EXAMINERS--EXAMINATIONS (1) through (11) same 
as proposed. 

(12) Applicants will be notified of the grade received 
and whether they "Pass" or "Fail." Upon receipt of a 
notarized lettel', unsuccessful applicants will be notified of 
those practical areas in which they we!'e deficient. 

(13) will remain the same." 
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"8,14,805 APPLICATION--OUT-OF-STATE COSMETOLOGISTS/ 
MANICURIS'rS (l) and (2) will remair. the same, 

C3J Applicants shall take the practical and written 
examir.at ions for cosmetology;-Mal'!~ettl"tl'lg-al'd;o'e!"-e%eeb!"e%egy; 
ar.d/or mar,icuring, also the law and rules examination, 
administered by the departmer.t. 

(4) through (6) will remain the same." 

"8.14.903 INSPECTION AND EQUIPMENT (1) through (7) will 
remain the same. 

(8) Schools shall provide only disposable single service 
drinking cups or a drinking fountaln. 

( 9) through ( 11) will remain the same." 

"8.14.1106 CONSTRUCTION CLEANING AND SANITIZING TOOLS 
AND EQUIPMENT (1) through ( 6 ~ (b) wUl remain the same. 

fet--ee~-e5e!"~%al'!be--w!b~--he~--ebel"tlt~e!"--459--P;--i9 
Mtl'lttbee 

frl-1 ill through (14) will remaln the same," 

"8.14.1210 CLEANING AND SANITIZING TOOLS AND EQUIPMENT 
(1) same as proposed. 

(a) Sa%el'!a-al'd-ee~eela-a!"e-l'le~-be-peeeeee-el"-ebel"e-hl"tte~ 
O!"--Ye%e!"e--l"ellei"OT--±f-b~e-pabi"OI'l-hl"tl'lge-!l'!-~~etl"-ewl'l-tbel!le; 

~~ey-eal'!-he-tteei-el'l-~~te-el'le-pa5!"ei'!T 

(2) through (3) will remain the same." 

3. Commer.ts to the rules were made by Mr. Farrel 
Griffin, Acme Beauty College, Ms. Dixie Hromcik, International 
School of Cosmetology, Ms. Nancy Marshall, Ms. Pamela Cooper, 
ar.d Ms. Dor.r.a Allres, electrologists, Mr. McRay Evar.s, Mr. 
Mack's Beauty, ar.d Mr. Jacques Romeijr., La Reina School. 
These comments have resulted tr. the amendments to the rules as 
proposed as set forth above. The comments and the board's 
responses are as follows: 

COMMENT: Mr. Griffir, commer,ted that 8.14.60l(f) is already ir, 
the statutes, 

RESPONSE: The board rejects this commer.t. The rule specifies 
part of the "form ar,d mar.r,er" required by statute. 

COMMENT: Mr. Griffir., Ms. Hromcik, Mr. Evar,s, a.Ld Mr. 
Romeljn, commeLted that 8.14.603(6)'s provision "to the 
mir.ute" is r.ot r,ecessary ar.d creates an expensive a.r,d undue 
burden which also takes away from time teaching. 

RESPONSE: The board cor,curred in part and rejected ir, part. 
The board r.eeds records to fulfill its respor.sibility to the 
schools ar.d studer.ts to mor.itor ar.d verify hours of attendar,ce 
for trar.sfer and licer.se purposes. However, if the records 
are accurate, they r.eed r,ot tJe detailed tr. specifics or "to 
the mir.ute." 
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COMMENT: Mr. Grifflr, commented that 8.14.603(14) should be 
striken because schools cannot dock hours. 

RESPONSE: The board rejected this comment because other 
methods of discipline are available. 

COMMENT: Mr. Evans commented that 8.14.603(17) should provide 
90 days, but is not enforceable anyway because schools cannot 
get at the student. 

RESPONSE: The board cor.curred. 
changed to 60 days (but not 
compromise. 

The proposed 45 day period is 
the requested 90 days) as a 

COMMENT: Mr. Griffin commer.ted that 8.14.604(1) is too 
restrictive in that it allows only instructors with inactive 
licenses to substitute. Licensed cosmetologists should be 
allowed to substitute, especially ir: an emergency situatior .. 

RESPONSE: The commer:t was rejected because allowing a 
licensed cosmetologist without instructor training or 
certification to be an instructor, ever: temporarily, would not 
safeguard quality of education. 

COMMENT: Mr. Griffir: and 
8.14.802(12) should include 
should be taken at the time 
examinations should be graded 

Ms. Hromcik commented that 
a grade, that temporary licenses 
of examir.ation, and that the 
the same day. 

RESPONSE: The commer:ts were cor.CUI"red lr: ir: part. A grade 
will be provided with notice. The temporary license will 
continue to be in effect until the results of the examination 
are obtained, as required by statute. This is fair to those 
examir.ees obtainlng a passir:g grade. The exam will not be 
graded the same day, as such is impractical if not impossible, 
glven the time allowed and the resources available to the 
boar'd. 

COMMENT: 
that the 
factor. 
should 
ar:other 

Mr. Grl.ffin commented that 
hour records of the school 

Mr. Evans commer.ted on the 
retain records and that 
hardship on schools. 

8.14.803 should provide 
should be the dete~mining 
same rule that schools 

reporting to the board is 

RESPONSE: The commer.ts were rejected because the board needs 
the i~formation for licensing purposes. If a dispute arises, 
r:elther record should be a detel"mir.ing factor untll ir,quiry 
discloses which is correct. 

COMMENT: Ms. Marshall commented that 8.14.805 improperly 
includes electrology ln a cosmetology rule. 

RESPONSE: The board cor.curred and the reference to electrolgy 
Ls deleted. 
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COMMENT: Ms. Hromcik commer,ted that 8.14.808(1) should have a 
maximum time limit on brush-up courses, because, without it, a 
situation could be created where a cosmetologist may work or, 
the public ir, a school for an ur,limlted time. Mr. Evans 
commer,ted on the same rule that 1t is not realistic, that no 
credits are giver., and that an unlicensed person may take the 
course. 

RESPONSE: The comments were rejected because the board 
believes that, with a student payir,g for attendance and a 
school mair,tair,ing records and providing instruction, there 
should be no situation though which any problems may develop. 
Furthermore such restriction by rule may exceed the board 'a 
authority. 

COMMENT: 
that the 
to teach 
Hromcik 
possible. 

Mr. Griffin commented that 8.14.814 changes so often 
rule book cannot keep up with it and it is impossible 
and should be eliminated in written form. Ms. 

commented that the fees should be constant as 

RESPONSE: The board rejected these comments. The rule will 
remain in written form, The board is required to set fees 
commensurate with costs. As costs change fees char,ge, 

COMMENT: Ms.i Alires commented that the 8,14.909(1) 
examinatior, should be conducted by two electrologists having 
proctor training. 

RESPONSE: The comment was rejected as being too restrictive. 
The board may consider these comments when appointment of 
examiners is made. 

COMMENT: Ms. Marshall, Ms. Cooper, and Ms. Al1res commented 
and submitted evidence that 8.14.U06(6)(c) should be deleted 
because the bead sterilizer has been determined to be a device 
not free from risk, in that it may fail to sterilize 
adequately. 

RESPONSE: The comment concurred 
clearly shows that credible and 
fouM the bead sterilher to be 
sterilizing instruments, 

in because the evidence 
authoritative sources have 
an inadequate means of 

COMMENT: Ms. Hromcik, Mr. Evans, arrl Mr. Romeijn commented 
that the word "bath room" is inappropriate and that, in the 
rules, the word "rest room" or "toilet" Should be used. 

RESPONSE: The comment were concurred in and the word "rest 
room" will replace "bath room." 

COMMENT: Mr. Griffin and 
8,14,1210(l)(a) should be 
possession is wrong, in that it 
sale. Furthermore, these types 
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to allow patror.s to brlr.:!; ur.sar.i tl zed rollers lr.to a salor. may 
be llr.Sour.d. 

RESPONSE: The board 8or:currel Lr. these commer.ts. 

COMMENT: Mr. Griffir., Ms. Hromclk, Mr. Evar.s, and Mr. Romeijr. 
commented that 8,14,1215(1) should contlr:ue to require a 
uniform, but that socks or r.ylor.s should also be required. 

RESPONSE: The comments were rejected. Schools may require a 
ur:lform through a school dress code. Cleanlir,ess ls the 
elemer.t that is importar.t, ar,d the board bell eves that a 
uniform requirement does not play a large role in this. 

4. The autt10r.i ty ar.d l mplementa t lor, for each amend mer:t 
and the repeal is set forth following the r.otlce of proposed 
amer.dmer.t ar.d repeal ider.t.ified in paragraph 1 above. 

5. No other commer.ts or testimony were received. 

BOARD OF COSMETOLOGISTS 
DUDLEY WILLIAMS, CHAIRMAN 

Certified to the Secretary of State April 4, 1988. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF HORSE RACING 

Ir. the matter of the amendment 
of rules pertaining to 
licensees, general provisions, 
general requirements, general 
rules, and definition of 
detrimental conduct 

NOTICE OF AMENDMENT OF 8. 
22.502 LICENSES ISSUED FOR 
CONDUCTING PARIMUTUEL 
WAGERING ON HORSE RACING, 
8.22,601 GENERAL PROVI­
SIONS, 8.22,801 GENERAL 
REQUIREMENTS, 8.22,1401 
GENERAL RULES, 8.22.1502 
DEFINITION OF CONDUCT 
DETRIMENTAL TO THE BEST 
INTERESTS OF RACING 

TO: All Interested Persons: 
1. A notice of proposed agency action was published in 

issue number 3, at page 217, 1988 Montana Admir.Jstrative 
Register regarding the above-stated rules, These amendments 
were adopted ln issue number 6, at page 569 with one change as 
shown. WordJng in the first paragraph of ARM 8.22.1502 was 
inadvertently omitted ir. the original notice. The paragraph 
should have read as it appears ln the current ARM's as 
follows: "For the purpose of implementing section 23-4-202 
(2), MCA, as amended, and also of defining conduct which the 
board considers detrimental to the best interest of racing as 
contemplated by ARM 8.22.701(8), the board rules that the 
following conduct is detrimental to the best interest of 
racing but these rules are not intended to limlt the 
application of the phrase or otherwise to be exclusive:", 

Subsections (14) through (16) were also inadvertently 
omitted in the original notice. These subsections will remain 
as they appear in the current ARM's but will be renumbered as 
subsectlons (16) through (18). 

2. The replacement pages filed with the Secretary of 
State for the March 31, 1988 deadllne reflect the rules as 
they should have beer. originally adopted, 

BOARD OF HORSE RACING 
HAROLD GERKE, CHAIRMAN 

Certlfled to the Secretary of State, April 4, 1988. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS 

In the matter or the amendment 
of 8.34.414 concerning Examln­
ations 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 8. 
34.414 EXAMINATIONS 

1. On November 27, 198J, the Board of Nursing Home 
Administrators published a notice of public hearing on the 
proposed amendment of the above-stated rule at page 2129, 1987 
Montana Administrative Register, issue number 22. 

2. The hearing was held on Monday, January 11, 1988, at 
9:00 a.m., in the downstairs conference room 1424 - 9th 
Avenue, Helena, Montana. 

3. The Board has amended the rule as proposed with the 
following changes: (new matter underlined, deleted matter 
i nterllned) 

"8.34.414 EXAMINATIONS (1) through (3)(a) will remain 
the same. 

(b) Or the equivalent education, t!'al.ning and experlence 
~rovided by section 37-9-303(l)(b), MCA must include at least 
1 year out of the last 3 years as an assistant administrator 
or director of nursing, or a one-year internship with a 
licensed nursing home administrator. There must be 
verificatl.on of the time completed, and a recommendation that 
the appljcant be licensed. This must be from a person who has 
been a practicing administrator for at least the past 3 
years. (c) will remaln the same. 

Auth: 37-9-2-3 Imp: 37-9-203 

4. Thl s amendment Is necessary to clarify what the board 
will consider to be satisfactory and sufficient education, 
tral.ning or experience equivalent to statutory education and 
training requirements necessary to qualify to take the 
licensing examination. 

5. Comments received and the Board 's responses are as 
follows: 

COMMENT: Comments were received from the staff of the 
Administrative Code Committee (ACC), the Montana Health Care 
Association, and department staff that the original proposed 
rule was not consistent with section 37-9-303(l)(b), MCA, and 
therefore urged the board to change the proposed rule. 

RESPONSE: The board concurred and has changed section 
8.34.414(3)(b) to reflect section 37-9-303(l)(b), MCA. 
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6. No other comments or testimony were received. 

BOARD OF NURSING HOME 
ADMINISTRATORS 
CAROL ANN ANDREWS, CHAIRMAN 

sY: ~;£ i<za~u Gt: BRA I , ATTORNEY 
DEPAR E T OF COM ERCE 

Certified to the Secretary of State, April 4, 1988. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF MILK CONTROL 

In the matter of the amend­
ment of Rule 8,79,301 
regarding assessments 

TO: All Interested Persons: 

NOTICE OF THE AMENDMENT 
OF RULE 8.79.301 
LICENSEE ASSESSMENTS 

DOCKET #82-88 

I. On February 25. 1988, the Milk Control Bureau of the 
Department of Commerce published a notice of amendment of 
Rule 8.79.301 regarding licensee assessments and reporting of 
those results at page 338 in the 1988 Montana Administrative 
Register, issue no. 4. 

2. The Bureau has amended the rules as proposed. 
However, it should be noted that in the original notice a 
statement of the reason for the amendment was not given. It 
should have been noted that the purpose for the amendment was 
to lower the assessment rate because less revenue was needed 
to meet budgeted expenses for the coming biennium. 

3, No other comments or testimony were received. 

William E. Ross, Bureau Chief 
Montana Milk Control Bureau 

Certified to the Secretary of State April 4, 1988. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF MILK CONTROL 

In the matter of the adoption 
of rules establishing a state­
wide pooling arrancement with 
quota plan as a method of pay­
ment of milk producer prices 

NOTICE OF REFERENDUM FAILURE 

POOLING RULES 

DOCKET II 80-8 7 

TO: 
(SECTION 
PERSONS: 

ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT 
81-23-302, MCA, AND FOLLOWING), AND ALL INTERESTED 

1. OnOctober 5, 1987, the Montana Board of Milk 
Control published notice of the proposed adoption of rules 
8,86,501, 8,86,511, and 8,86.521, to establish a statewide 
pooling arrangement with a quota as a method of payment of 
milk producer prices, An amendment to the original petition 
that was the subject of the notice was offered and 
incorporated into the notice as a separate petition. Notice 
was published at page 1737 of the 1q37 Montana Administrat1ve 
Register, issue no. 19, as MAR NOTICE 8-86-21. 

2. The notice of adoption was published at page 481 of 
the 1988 Montana Administrative Register, issue no. S. 

3. The rule numbers 8.86.501, 8.86.511, and 8.86.521 
will not be used because the referendum on the statewide pool 
did not pass. As a result of a majority of the producers 
voting no on the referendum, the pooling rules which were 
intended to be effective on Hay 1, 1988 will not be adopted 
as originally proposed on February 29, 1988. 

4, Referendum ballots were mailed to all affected 
producers, producer-distributors and distributors on March 7, 
1988. The results of the ballots were officially tabulated 
on March 24, 1988 and were as follows: 104 in favor and 115 
against. Those voting in favor of the plan provided 
142,129,393 pounds of milk or less than 50% of a total of 
301,755,410 pounds of milk produced in the State of Montana. 
A proposal for pooling of farm-to-plant freight failed by a 
margin 144 against to 74 in favor. 

5. This amended notice is 1ntended to institute final 
action on the matters contemplated by MAR NOTICE 8-86-21 and 
to satisfy all requirements in rulemaking proceed1ngs under 
sections 81-23-302, 2-4-302, and 2-4-305, MCA. 

MONTANA BOARD OF MILK CONTROL 
CURTIS C. COOK, CHAIRMAN 

BY:W~ t ~,_-
William E. Ross, Bureau Chief 
Montana Board of Milk Control 

Certified to the Secretary of State Apr1l 4, 1988. 
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BEFORE THE STATE SUPERINTENDENT OF PUBLIC INSTRUCTION 

STATE OF MONTANA 

In the matter of the adoption of 
rules concerning definitions and 
tuition rates for special 
education. 

To: All Interested Persons: 

NOTICE OF ADOPTION 
OF NEW RULES CON­
CERNING DEFINITIONS 
AND RATES FOR 
SPECIAL EDUCATION 
AP~ 10.16.1312-1315 

1. On February 11, 1988, the Office of Public In­
struction published notice of the proposed adoption of new 
rules relating to definitions and tuition rates for special 
education at page 221 of the 1988 Montana Administrative 
Register, issue number 3. 

2. The Office has adopted these rules as proposed. 
3. A public hearing was held on March 14, 1988, to 

consider the proposed adoption of these rules. The Office 
was represented by Bob Runkel, Director of Special Educa­
tion. 

Also present at the hearing were Ray Shackleford, 
Deputy Superintendent; Lynda Brannon, State Aid Coordinator; 
and Marilyn Pearson, Special Education Monitor, all from the 
Office of Public Instruction; Dr. Jake Block, Superinten­
dent, Missoula Elementary School District No. 1, and Dr. 
Dennis Kraft, superintendent, Missoula High School District. 

It was noted that one typographical error had occurred 
in the noticed rule. Under Rule II I Formula for Special 
Education Tuition Rates, ( 1) (c) ( ii) High School Tui­
tion--Regular, 2. should be "x'd" out in the "In County" 
column similar to ( 1) 2. under Elementary tuition--Regular. 

COMMENT: Dr. Block suggested that cases involving 
severe and profound handicaps may require more support than 
is provided under the proposed rule. He asked that language 
be developed that would reflect flexibility for unusual cost 
cases. 

RESPONSE: No change is made. Title 10, Chapter 6, 
Rules of Procedure for all School Controversy Contested 
Cases Before the county superintendents of the state of 
Montana has been established to address controversies and 
addresses special education matters under 10.6.101 Scope of 
Rules ( 1) (e). The interpretation is that a district may 
appeal costs over and above the formula calculation estab­
lished in the proposed rule under 10.6.102 School Contro­
versy Means Contested Case, 10.6.103 Initiating School Con­
troversy Procedure Process, 10.6.104 Jurisdiction, 10.6.105 
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commencement of Action/Requirements of the Notice of Appeal 
·and 10.6.106 Notice of Hearing. 

// 
(l!it/.41 :{J l I. . 

Certified to the Secretary of State April 4, 1988. 
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BEFORE THE DEPART'IENT OF FISH, '.1ILDLH'E AND PARKS 
OF 'EHE STA'rE 01" MONTANA 

In the matter of the re~eal, 
amendment, transfer and adoption 
of rules pertaining to licenses 
and license agents 

NOTICE OF ADOPTION 
OF ARM 12.3.107 (RULE I) 
ANT~LOPE LICENSE FOR 
:JISABLED PERSONS, II.R!-1 

TO: 

1. 
Wildlife 
12. 3.103 
12. 3.102 
12.3.401 
page 227 

2. 
3. 

rules as 

All Interested Persons 

1 2 • 3 • 4 0 1 ('WLE II ) FEE FOR 
DUPLICATE LICENSES; REPEAL 
OF ARM 12.3.103 AND ARM 
12.3.301; AND T~ANSFER OF 
AR'I 12.3.101 AND ARM 
12.3., 02 

On February 11 1 1988, the Montana Department of Fish, 
and Parks gave notice of the proposed repea 1 of ARM 
and ARM 12.3.301 1 the transfer of ARM 12.3.101 and ARM 
and the adoption of ARM 12.3.107 (RULE I) and ARM 
(RULE II) pertaining to licenses and license agents on 
of the Ad~inistrative Register, issue number 3. 
No public hearing was held nor was one requested. 
The department adopted, repealed and transferred the 
proposed with the following changes: 

12.3.107 (RULE I) ANTELOPE LICENSES FOR DISABLED PERSONS 
(1) A permanently physically handicapped and nonamhulatory 

person, as defined by ARM 12.3.106, may apply for a special 
antelope license. Twenty five licenses each year will be 
issued in districts that have quotas ~a-a~&s of 50 OR MORE as 
published in the hunting regulations. The successful applicant 
shall receive their choice of districts. IF THE NUMBER OF 
VALID DISABLED APPLICANTS EXCEEDS THE NUMBER OF ALL LICENSES 
AVAILABLE, THE DEPARTMENT WILL HOLD A DRAWING THAT GIVES ALL 
APPLICANTS AN EQUAL CI~NCE OF BEING SELECTED. 

4. The department has considered the comments received: 

COMMEN~: The Administrative Code Committee staff 
suggested that the rule should provide a mechanism for issuing 
licenses should the number of applicants exceed the number of 
licenses available. 

RESPONSE: The department concurs with the comments and 
has adopted the statute's permissive provision for a drawing. 

5. The authority for ARM 12.3.107 (RULE I) has been 
changed to read: ~UTH: S1-~-~~+ 87-2-706, ~CA. 
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ARM 12.3,401 (RULE II) FEE FOR DUPLICATE LICENSES 
(1) For the purposes of 87-2 104(1 ), MCA, a payment of~ 

ORIGINAL COST OF THE LICENSE, NOT TO EXCEED $5 is required for 
each application for a duplicate license. Each application 
form for a duplicate license includes all classes of licenses, 
special licenses and any other type of license determined to be 
appropriate by the department. 

6. COMMENT: Comments were received from the 
Administrative Code Committee staff which pointed out that the 
statutory language establishes the cost as the original cost, 
not to exceed $5. The staff also pointed out that, while the 
statute mentions only classes of licenses, the rule includes 
licenses that are not in classes. 

RESPONSE: The rule has been changed to reflect the 
comment on the cost of the licenses. As to the second comment, 
the department agrees that the statute might be interpreted to 
apply only to licenses in classes. Rowever, since 87-2-104(1) 
is the only statute which addresses the issue of duplicate 
licenses, the Department believes that a logical interpretation 
requires that provision for duplicate licenses should be 
applied to all licenses. The Department is not aware of any 
reason why duplicates should be available to licenses in 
classes but not be available to licenses not in classes. The 
department is considering a proposed legislative change which 
would clarify the statute's intent, 

Certified to the Secretary of State April 4, 1988. 
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS 
OF THE STATE OF MONTANA 

In the matter of the 
rules regulating the sale 
of progeny of raptors 

TO: All Interested Persons 

NOTICE OF AMENDMENT OF 
RULE 12.6.1406 TO ALLOW 
FOR THE SALE OF THE PROGENY 
OF RAPTORS UNDER CERTAIN 
CONDITIONS 

1. On February 25, 1988 the Department of Fish, Wildlife, 
and Parks published notice of a proposed amendment of Rule 
12.6.1406 allowing for the sale of the progeny of raptors at 
page 344 o£ the 1988 Montana Administrative Register, issue 
number 4. 

2. The department has adopted the rules as proposed with 
the following changes: 

12,6.1406 TRANSFER, PURCHASE, SALE OR BARTER OF RAPTORS 
GH, RAPTOR EGGS, RAPTOR SEMEN OR RAPTOR PROGENY 

(1) Remains the same 
(2) A permittee may purchase, sell or barter a~~~p~~¥e­

bFed-~apta~!s-~e~eay-~~~~~~~~~~~-seam1e~s 
ma~ke~-~~¥~dea-~--aa~a~4~~~-~he-Yysy-~4~~-W~Bi1~~ 
Se~vi~-f-Ge~v4oe&+ THE PROGENY OF LEGALLY HELD RAPTORS BEING 
HOUSED UNDER THE TERt~S AND CONDITIONS OF FEDERAL AND/OR STATE 
RAPTOR PR01'AGATION PERtHTS IF 1'ROGENY ARE BANDED, subject to 
the following conditions: 

(a) Remains the same. 
(b) Remains the same. 
(3) Remains the same. 
( 4) _l>,-t"<H"-m4-t-t~-l!la-y--n<3'1:;.-f>ti~-cha&e-r-se,l~--<>!."--Bal!'l=el!'-~Re 

J>~9<;Jeay---o-~-aay--.:-~1:;.el!'-takeR-.f~-€)<;1--t-he--w~Bi~ A PERMITTEE MAY 
ONLY PURCHASE, SELL OR BARTER THE PROGENY OF RAPTORS LEGALLY 
REMOVED FROM "'"~E WILD AND HELO UNDER PROPER FEDERAL AND/OR 
ST.ATr,: R".PTOR PROPAGATION PCRMI'r.S OR THE PROGENY OF CAPTIVE­
BRED PARENT RAPTORS LEGALLY HELD UNDER PROPER FEDERAL AND/OR 
STATE RAPTOR PROPAGATION PERMITS, 

3, The department has considered the comments received: 

COMMENTS: Numerous comments were received from individual 
falconers and the Montana Falconer's Association protesting 
provisions of the proposed rule which would limit sales to 
progeny of captive-bred raptors and prohibiting the sale of 
progeny of wild raptors. The comments pointed out that these 
provisions conflict with federal regulations and are 
unnecessarily restrictive. The Association noted that the 
restriction would generally affect only Montana raptors which 
can be legally taken from the wild and, therefore, have no 
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commercial value. According to the Association, the raptors do 
not need the protection contemplated by the proposed rule. One 
comment endorsed the rules as proposed and one comment 
requested a hearing. 

RESPONSE: The department concurs with those comments 
advocating that the rules allow the sale of progeny of both 
captive-bred raptors and raptors legally taken from the wild. 
The new language, which was suggested by commentor, John 
McPartlin, reflects those comments. The department did not 
hold a hearing because several commentors opposed a hearing. 
This opposition was based on an expressed need to expedite 
adoption of rules so they would be effective prior to the birth 
of this year's progeny. 

Certified to the Secretary of State April 4, 1988. 
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BEFORE THE DEPARTMENT OF FISH, Wif,DLIFE AND PARKS 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of rules for the administration 
of the pheasant enhancement 
program. 

~OTICE OF ADOPTION OF ARM 
12.9.601 THROUGH 12.9.605 
(RULES I THROUGH V) 
ESTABLISHI~G THE PHEASANT 
ENHANCEME'IT PROGRAM 

TO: All Interested Persons: 

1. On January 14, 1988 the Department of Fish, Wildlife 
and Parks published notice of the proposed adoption of ARM 
12.9.601 through ARM 12.9.605 (RULES I through V) relating to 
the administration of the pheasant enhancement program at page 
16 of the 1988 Montana Administrative Register, issue number 1. 

2. \~ritten and oral comments were received at seven 
hearings held between February 10 and February 17, 1988. 

3. As a result of the comments received, the rules have 
been adopted as proposed, except for the following changes (new 
material capitalized and underlined, deleted material 
interlined): 

1 2, 9, 601 (RULE I) DEPARTMENT AUTHORIZATION OF PROJECTS 
Remains the same. 

AUTH; 87-1-249, MCA 
IMP: &7-~-44&-~are~h-&7-~-~49 87-1-248, MCA 

1 2. 9. 6 0 2 (RULE I I) REQUIREMENTS OF PROJECTS ( 1 ) Remains 
the same. 

(a) Remains the same, 
(b) all releases must be made &0~re BETWEEN MARCH ·1 AND 

September 1 ~; 
(c) Remains the same, 
(d) all releases must be on land open to public hunting 

without the imposition of any monetary charge for such hunting 
privilege DURING THE YEAR OF RELEASE. Release sites may be 
subject to reasonable use limitations but no fee may be charged 
in connection with the privilege to hunt on any release site; 

(2) FOR GOOD CAUSE SHOWN THE DEPARTMENT MAY WAIVE ANY 
REQUIREMENT LIS'rED IN SUBSECTION ( 1 ) • 

The rest of the rule remains the same. 
AUTH: 87-1-249, MCA 
IMP: S7-~-~4&-~hre~a-S7-~-~49 87-1-248, MCA 

12.9.603 (RULE III) REPORTING REQUIREMENTS Remains the 
same. 

AUTH: 87-1-249, MCA 
IMP: S~-~-~4&-&hPG~h-S7-~-~49 87-1-248, MCA 
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12.9.604 ('WLE IV) PAY'IENT '3Y 'JEPART'ISNT (1) The 
department will pay authorized projects $3-rG-9 ~ per cock 
and $-t-~§9 !U..:..Q.Q. per hen for each bird released in compliance 
with all the provisions of ARM 12.9.601 (Rule I) through ARM 
12.9.603 (Rule III). 

AUTH: 87-1-249, MCA 
IMP: S1-t--~4&-&~FG~~-S1-t--~49 87-1-247, MCA 

12.9.605 (RULE V) EFFECT OF RULE VIOLATIONS Remains the 
same. 

AUTH: 87-1-249, MCA 
IMP: S1-t--~4&-&~FG~~-S1-t--~49 87-1-248, MCA 

4. The department has considered the comments received: 

COMMENT: ARM 12.9.604 (RULE IV) allows only $3.00 per 
bird released, while the cost to raise a bird to the eight week 
minimum release is $3.40. What studies were used to justify 
such low costs? 

RESPONSE: The department did not do any studies to 
determine costs for raising birds. The $3 limit was 
established by the legislature and intended as a partial 
reimbursement of costs. The payments for cocks and hens were 
inadvertently transposed in the proposed rule. This error has 
been corrected in the final rule. 

COMMENT: ARM 12.9.602 
whether the land must be open 
hunting and the period during 
hunting. 

(RULE II) (d) does not define 
to all hunting or only pheasant 
which land must remain open to 

RESPONSE: The department believes that the public hunting 
provision of the statute refers only to pheasant hunting and 
not to other species. Each project is an annual agreement 
between the participant and the department. From that 
standpoint, the provision for the project to be open to public 
hunting applies only to the hunting season during the year of 
release. The department has changed the rule to reflect these 
comments .. 

COMMENT; 
into the wild. 

Eight week old birds are too young for release 

RESPONSE: The department recognizes that eight weeks is a 
minimum age for release. Although survival varies by a-ge, the 
department believes it is necessary to compromise between the 
age of release and the cost sharing limitations. To require a 
longer rearing period would further increase t~e costs of 
rearing the birds. 

COMMENT: Numerous comments were directed to the need for 
habitat enhancement provisions to insure permanent pheasant 
populations. 
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RESPONSE: The department recognizes the need for habitat. 
The legislation does not allow for the expenditure of funds for 
such habitat enhancement activities. The legislation 
contemplated the presence of the federal Conservation Reserve 
Program to provide for some of the habitat needs. 

COMMENT: Studies have shown that pheasant planting has 
become an obsolete practice and a waste of the sportsmen's 
money. 

RESPONSE: The department realizes that studies cast 
serious doubt on the effectiveness of planting programs. 
However, the legislation is specific that its purpose is to 
conduct a planting program. The department will implement the 
program, evaluate its results and report those results to the 
next legislative session. 

COMMENT: The dates for release should be changed to March 
1 through October 1. 

RESPONSE: The department believes that releases of game 
farm pheasants should be made early enough to allow them to 
adapt to the wild prior to the opening of hunting season. 
There are opportunities to release pheasants in the spring and 
the rule has been changed to allow for spring release. 
September 15 was substituted for October 1 in order to allow 
more time between release and the beginning of the hunting 
season. 

COMMENT: The acreage limitation should be dropped and all 
reviews should be on a case by case basis. 

RESPONSE: The department recognizes that smaller habitat 
units exist. However, the 80-acre minimum seems to be a 
realistic size for public hunting and for sustaining viable 
pheasant populations. ~ project may include more than one 
landowner and would allow adjacent landowners to be treated as 
one project. In addition, under waiver provisions added to ARM 
12.9.602 (RULE II) the department has the authority to make 
exceptions to the 80-acre limitation where warranted. 

COMMENT: 'rhe requirement of having a department employee 
verify the releases is an undue burden and the department 
should only be notified of the release. 

RESPONSE: The legislation states that payments are based 
upon the number of birds released. The differential payment 
for hens and cocks also requires accurate accounting for 
pay:nent. 

COMMENT: Pheasants should be released only in those areas 
where the best habitat exists and where wild birds are 
insufficient to fill the habitat. 

RESPONSE: The department has established minimum criteria 
for habitat suitability. This is an effort to provide some 
opportunity for survivability, although it may not be optimum. 
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COMMENT: The department should appoint an advisory 
committee to work with the department on the program. 

RESPONSE: The program is strictly for released pheasants. 
The department does not see the need for an advisory group 
under t~is program structure. 

COMMENT: The department should coordinate its effort with 
the Soil Conservation Service and landowners to improve 
hahitat. 

RESPONSE: The legislation does not allow the expenditure 
of funds on habitat development. Information on the program 
will outline the importance of habitat and its components which 
landowners may use for planning habitat improvement. 

COMMENT: The program is directed at private land and 
should also include public land. 

RESPONSE: The rules as written and proposed allow for 
releases on public land so long as proper authorizations are 
received at the time of application and the habitat criteria 
are met. 

COMMENT: Evaluation of the program should focus on the 
percentage of pheasants that live to produce young and the 
number taken in the bag. 

RESPONSE: The rules contain elements which will allow for 
partial evaluation of the program as mandated by the law. The 
degree of evaluation requested will be dependent upon the 
funding limitation set by the law for administration and 
evaluation of the program. 

COMMENT: Releases should be made only in those areas 
which do not contain wild pheasants. 

RESPONSE: Requiring the department to do extensive 
studies to determine existing wild pheasant populations prior 
to approval of allocations would be time consuming and 
expensive. The cost sharing provision, since it does not 
completely cover pheasant-rearing costs, should help to 
discourage releases in areas which currently have viable wild 
pheasant populations. 

COMMENT: The rules should contain a provision for 
certification of disease free stock. 

RESPONSE: Current statutes already require such 
certification for birds shipped into the state. There is no 
mechanism, however, for the livestock board to make such 
inspections prior to release. 

COMMENT: Is there a scientific and rational basis for 
excluding the three counties from participation in the program? 

RESPONSE: The department selected the three counties as 
control areas to monitor wild pheasant populations without the 
influence of game farm pheasants. The purpose of SB 331 was 
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the establishment of tJer.11anent viable populations and not just 
the release of birds. These three counties represent 
established pheasant populations. The comparison of the areas 
will help provide the assP-ssment of the success of establishing 
populations outside those three counties. 

COMMENT: The Administrative Code Committee staff 
requested that statutes cited as being implemented by each rule 
be reviewed to determine whether a specific statute should be 
cited, rather than all statutes dealing with the pheasant 
en~ancement program. 

RESPONSE: '3pecific statutes have been cited in the final 
rule. 

Certified to the Secretary of State April 4, 1988. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules 16.32.101, 16.32.102, 
16.32.103, 16.32.106, 16.32.107, 
16.32.109, 16.32.110, 16.32.111, 
16.32.112, 16.32.114, 16.32.118, 
16.32.136, 16.32.137, 16.32.140, 
concerning criteria and procedures 
for review of certificates of need 
for health care facilities 

To: All Interested Persons 

CLARIFICATION 
OF 

COMMENT AND RESPONSE 
TO 

RULE AMENDMENT 

(Certificate of Need) 

1. On July 16, 1987, on page 1074 of issue number 13 of 
the Montana Administrative Register, the department published a 
Notice of Amendment of Rules (effective July 17, 1987) concern­
ing criteria and procedures for review of certificates of need 
for health care facilities. 

2. On page 1078 of that notice, in the Comment and Re­
sponse section, under Rule 16.32.102 (Long-term and Personal 
Care-- Where Allowed), the department responded to comment (b) 
concerning deletion of "personal care" from the definition of 
"long-term care". To the extent that the department's response 
recites that the counting of personal care beds as long-term 
care beds would continue as provided in the 1985 State Health 
Plan, the response is inaccurate. 

Such a statement was inadvertent and was in fact 
inconsistent with the amendment of the department's rule 
16.32.103. The intent of the amendment to ARM 16.32.103 was to 
implement the revision to the C.O.N. law concerning the so­
called 10/10 rule by providing for summary review of changes in 
small numbers of beds. Since conversion of personal care beds 
to long-term care beds is covered by the statutory revision and 
the department's rule amendments, adherence to the provision in 
the 1985 State Health Plan whereby personal care beds (built in 
substantial conformance to institutional standards) are counted 
as long-term care beds is no longer necessary or appropriate. 
This new procedure, by which personal-care beds are not counted 
as long-term care beds went into effect the day after publica­
tion of the department's Notice of Amendment (i.e., on July 17, 
1987). 

Certified to the Secretary of State April 4, 1988. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.32.501 concerning 
reportable tumors 

To: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULE 

(Tumor Registry) 

1. On February 25, 1988, at page 358 of issue number 4 
of the 1988 Montana Administrative Register, the department 
published notice of proposed amendment of the above-captioned 
rule concerning the reporting by hospitals and clinical labora­
tories of the incidence of tumors. 

2. The department has amended the 
3. The department received no 

hearing concerning this rule amendment. 
ceived concerning the proposed six-month 

rule as proposed. 
requests for a public 
No comments were re­

time frame. 

Certified to the Secretary of State April 4, 1988. 
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STATE OF MONTANA 
DEPARTMEN'l' OF NATURAL RESOURCES AND CONSERVATION 

BEFORE THE BOARD OF NATURAL RESOURCES AND CONSERVATION 

In the matter of the proposed 
adoption of rules under ARM 
Title 36, Chapter 19, setting 
procedures and policy for the 
reclamation and development 
grants program 

To All Interested Persons: 

NO'l'lCE OF THE ADOPTION UF 
ROLES UNDER ARM TITLE 36, 
CHAPTER 19 SETTING PROCEDURES 
AND POLICY FOR THh Rt:CLAMATIUN 
AND DEVBLOPMENT GRAN'l'S 
PROGRAM 

1. On December 24, 1987, the Board of Natural Resources and 
Conservation published notice of the proposed adoption of Rules 
under ARM Title 36, chapter 17, setting procedures and policy for 
the reclamation and development grants program. The Notice was 
published at pages 2347 through 2355 of the 1987 Montana 
Administrative Register, issue number 24. The Board has revised 
this Notice of Adoption to show that these rules will be codified 
under ARM Title 36, Chapter 19. 

2. On January 13, 1988, the Department held a public hearing 
concerning the adoption of the above mentioned rules. The 
Department also allowed written comments to be made through 
January 21, 1988. 

3. The Board has adopted the rules with the following 
changes: 

36.19.101 DEFINITIONS Adopted as proposed. 

36.19 l02 ELIGIBLE PROJECTS Adopted as proposed. 

36.19.103 ELIGIBLE APpLICANTS Adopted as proposed. 

36.19.104 APPLICATION CATEGORIES Adopted as proposed. 

36.19.105 J:.ONG-'I'ERM PROJECTS OR PROGRAMS (l) The reclamation and 
development grants program is not intended to be a continuous 
source of funding for the administrative or personnel costs of 
long-term projects or programs that are more appropriately funded 
through the state budget process. The department may recommend 
that such projects not be funded. 

(2) The department may recommend funding for short-term 
projects that are part of a long-term project or program. 
Short-term project implies that the project is ieee ~haft two years 
duration or less and that discrete, identifiable products are 
realized upon project completion. 

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L. 
1987, Eff. 7/1/67; Imp: 90-2-1105·, MCA 

36.19.106 SIZE OF AWARD Adopted as proposed. 

36.19.107 NUMBER OF AWARDS PER JURISDICTION Adopted as proposed. 
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36.19.108 FUNDING LIMITS PER PROJECT TYPE Adopted as proposed. 

36.19.109 APPLICATION (1) An applicant shall submit an 
application on forms prescribed in the department's Guidelines and 
Forms for Preparing Grant Applications. 

(2) An applicant proposing more than one project shall submit 
a separate application for each. 

(3) An applicant shall submit four copies of the application 
to the department at the time of filing and shall provide 
additional copies as requested by the department. 

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L. 
1987, ~ff. 7/1/87; Imp: Sec. 90-2-1105, MCA 

36.19.110 SUPPLEMENTAL MATERIAL Adopted as proposed. 

36.19.111 CHANGES OR ADDITIONS Adopted as proposed. 

36.19.112 APPLICATION SUBMITTAL DEADLINES ( 1) Applications for 
reclamation and development program grants must be postmarked or 
hand-delivered to the department prior to May 15 of even-numbered 
years. 

(2) The department will publicly notice the date on which a 
grant cycle commencesT, which will be not later than February 15 
of even-numbered years. 

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L. 
1987, Ef£. 7/1/87; Imp: 90-2-1105, MCA 

36.19.201 APPLICATION EVALUATION PROCEDURE Adopted as proposed. 

36.19.202 PREFERENCES AND RANKING OF QUALIFIED PROJECTS Adopted 
as proposed. 

36.19.203 SOLICITATION OF VIEWS FROM OTHER INTERESTED PAl<TIES 
Adopted as proposed. 

36.19.204 ENVIRONM!:!NTAL FEASIBILITY AND COMPLIANCE WITH STATUTES 
AND RULES (1) The applicant shall identify the probable 
environmental and ecological consequences of the proposed project 
by considering all areas of concern identified on an environmental 
checklist supplied by the department. For eligible and qualified 
applications t~he department will assess these results and prepare 
its own environmental assessment to determine if a proposed 
project will have significant environmental impacts. If further 
information is required by the department the applicant must 
provide this information before a department determination will be 
made. Inability or failure of an applicant to furnish such 
information in a timely manner will result in that application 
being declared ineligible for funding. 

C2l If the applicant identifies potential adverse 
environmental and ecological consequences of the proposed project, 
it shall identify mitigating measures to be implemented ~8a~ ~~ 
ee±ieves w~±± a±±aw ~8e ~fe~esee ~fe;ee~ ~e eem~±y w~~8 a~p±ieab±e 
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eea~~~ery aHa re~~laeery e~aftearder e~efi ae efieee rreteet~ft~ efie 
q~al~ey e~ reee~reee e~efi ae a~rr waeefr laftdr £iefir wildlife aftd 
reereee*eftal errert~ft*eieeT to avoid or effectively reduce such 
consequences. 

(3) If the project constitutes a major state action 
significantly affecting the quality of the human environment, an 
environmental impact statement ~ay shall be required as prescribed 
by the ae~iHietreeive r~lee ~everHift~ efie Montana Environmental 
Policy Act and associated administrative rules. 

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L. 
1987, Eff. 7/1/87; Imp: 90-2-1112, MCA 

36.19.301 CONDITIONS OF GRANTS Adopted as proposed. 

36.19.302 GRANT CONTRACT Adopted as proposed. 

36.19.303 PAYMENT OF GRANTS Adopted as proposed. 

36.19.304 REPORTS AND ACCOUNTING (1) Each grant recipient shall 
submit periodic progress reports as specified in the grant 
contract and shall submit a final report to the department within 
three months following the completion of the contract period or at 
such other time specified in the grant contract. 

(2) Grant recipients shall make oral or written presentations 
of progress as agreed to in the grant contract. 

(3) The grant recipient shall adequately account for 
expenditures in a manner acceptable to the department. All 
records, reports, and other documents that relate to the project 
and that are required by the department to be maintained by the 
grant recipient are subject to audit by the office of the 
legislative auditor, the department and, where required by law, 
the legislative fiscal analyst. 

(4) The Department shall make a biennial accounting to the 
Legislature concerning the status of previously funded projects. 

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L. 
1987, Eff. 7/1/87; Imp: 90-2-1105, 1111, 1114, MCA 

36.19.305 PROJECT MONITORING AND ACCESS FOR INSPECTICJN AND 
~~RING Adopted as proposed. 

36.19.306 APPLICATIONS AND RESULTS PUBLlC Adopted as proposed. 

4. The Board has carefully considered all comments received: 

COMMENT: Grant applicants who identify potential adverse 
environmental consequences of their project should identify 
mitigating measures that will effectively reduce those 
consequences, rather than merely stating how to make the project 
comply with applicable regulatory standards, as provided by 
proposed Rule XVI(2). 

RESPONSE: The Board agrees that mitigation measures should 
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effectively reduce adverse environmental effects, and that merely 
meeting regulatory standards might not achieve this result. Rule 
XVI has been modified accordingly. By altering this rule, the 
Board does not intend to imply that grant applicants are exempt 
from all applicable regulatory standards. 

COMMENT: Environmental impact statements are mandatory if a 
project constitutes a major state action that significantly 
affects the quality of the human environment. 

RESPONSE: The Board agrees that environmental impact 
statements are mandatory under those circumstances. Rule XVI(3) 
has been amended to replace "may" with "shall". 

COMMENT: A citizen's advisory council should be created in 
order to allow opportunity for public review of and comment upon 
grant applications. 

RESPONSE: The Montana Legislature considered and rejected 
using citizen advisory councils in connection with this grant 
program. Absent legislative authorization, the Board cannot 
create a formal advisory council. However, the Department will 
make available to interested parties a list of grant applications 
received, and parties will have an opportunity to review and 
comment upon the applications. 

COMMENT: Applicants should not be allowed to make any part of 
their application confidential. 

RESPONSE: The proposed rule allows some materials to be made 
confidential upon a showing of good cause by the applicant. 
Confidentiality will be allowed where the demand of individual 
privacy clearly exceeds the merits of public disclosure. The rule 
as proposed balances public and private rights as required by Art. 
II, sec. 9, Mont. Const., and thus will not be amended. 

several other minor rule changes were made for clarification 
and in response to comments requesting that time periods and 
deadlines be more clearly stated. 

BOARD OF NATURAL RESOURCES 
AND CONSERVATION 

Certified to the Secretary of State, ___ A~p~r~i~l __ 4 ___ , 1988. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Adoption of 
Rules on the Ratemaking Treat­
ment of Contributions in Aid of 
Construction. 

NOTICE OF ADOPTION OF 
RULES ON RATEMAKING 
TREATMENT OF CONTRI­
BUTION IN AID OF 
OF CONSTRUCTION 

TC: All Interested Persons 

1. On December 24, 1987, the Department of Public Ser­
vice Regulation published notice of the proposed adoption of 
rules regarding ratemaking treatment of contribution in aid of 
construction at pages 2356 & 2357 of the 1987 Montana Adminis­
trative Register Issue Number 24. 

2. Commission has adopted the following new rules as 
proposed: 

Rule I, 38.5.2901 PURPOSE 
Rule IV. ;c,3::8,:,·,;;5r,·~2,::,9;::,0:::4,...-:EcF':-F':-E=.C"::TIO':;N~RA'i""T:..:E;:;:oS 
3. The Cornrnl.SSl.On has adopted the 

following changes: 
new rules with the 

Rule II 38.5.2902 DEFINITION (1) The term contribu­
tion in aid of construction refers to all money or other prop­
erty received by a public utility that it must include in its 
taxable income as a result of the re eal of IRC § ll8(b). It 
J.nc u es money or at er property recel.ved by a regu ated pub­
lic utility to pay for the cost of additional plant or to 
pay the cast of modifying existing plant ~-~--~"Of'! 
et'-el'l~H:y. 

Rule III. 38.5.2903 CALCULATION OF CONTRIBUTION (1) 
The amount te-~-·ecl:l~-by a regulated utility collects 
from a customer making a contribution in aid of con­
struction ~e-~ey-£et'-a88iifel'le±-~4el'l~ must include: 

(a) The contribution in aid of construction, and 
(b) An amount equal to ~!he utility's---increased 

income tax expense that is caused by aaseeia~ee-~~~h in­
cluding the contribution in ee income, less the present 
value of estimated future tax savings from depreciation of the 
additional plant, 

(i) .fi!t- To calculate the present value of future 
tax savings bel'lefi~s a utility must determine a reasonable 
discount rate using the following criteria: 

(a), (b), (c) No changes, 
(2).f3t- A utility may be exempt from the require-

ment Of ARM 38.5.2903(1) (b) that it collect from the custom­
er the tax expense and discounted present value of future 
tax savings associated with the contribution in aid of con­
struction ft'em-~he-e~s~emet' if: 

(a) The additional tax expense is borne by the share­
holders ~!l!l!e4!e8 as a "below the line" expenseJ_ bel!'"e 
by-~he-ehet'ehe±eeP~ ~ -

(b) All consumer's contributions in aid of construc­
tion are calculated in the same manner as regards responsi 
biiTty for the tax expense1 and 

(c) No change. 
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4. Comments• The Commission received written comments 
from Montana Power Company (MPC) , Montana-Dakota Utili ties 
(MDU) and GTC Northwestc•l'n (GTE). Mountain Bell gave oral 
com;nents. As required by ARM 1. 3. 208 ( 1) (iii) these comments 
ana the Commission's reasoning on the comments follows: 

Rule I. GTE generally opposes thf' Commission's require­
ment that a utility c01lect from the contributor the income 
tax expense associated with contributions in aid of construc­
tie>D (CIAC). GTE states that the rules are unnecessarily com­
plex and >d.ll increase the tax burden associated with CIAC, 
discourage CIAC and discourage economic development. GTE sup­
ports ratebasing taxes payable on CIAC. 

GTE' s proposals are rejected because the Commission is 
attempting to match the additional tax expense caused by the 
repeal of IRC § 118(b) to the cost causer. GTE's proposal 
would assign that expense to the ratepayers generally. The 
rules attempt to equitably balance the interests of the con­
tributor, the utility and the ratepayers. 

Rule II. MPC and MDU both commented that the definition 
of CIAC be broadened to clarify that it includes all property, 
the value of which must be included in taxable income because 
of the repeal of § 118 (b). The Commission accepted this pro­
posal. 

Rule III. Mountain Bell had no comment on the substance 
of this rule but commented that the Commission's instructions 
in Rule III (1), (2) and (3) were confusing and should be more 
clearly stated. The Commission accepted the comment and at­
tempted to clarify the instructions. 

Rule III ( 3) (b) . HPC commented that this rule should be 
changed to allow a utility to apply to the Commission for a 
waiver of the requirement that all consumer's contributions 
are calculated in the same manner. MPC stated that although a 
utility's general policy is to charge a contributor the tax 
associated with the contribution, ·special circumstances may 
merit nonuniform application of this rule. 

The Commission rejects this proposal. The rules provide 
a uniform approach to the additional tax expense problem. The 
Commission does not have the staff to individually consider 
the circumstances of each CIAC made to a public utility in 
Montana to determine whether the utility shareholder or con­
tributor should bear the expense. In special circumstances a 
utility can seek a waiver of Commission rules as provided in 
ARM 38.2.305. 

CL 

CERTIFIED TO THE SECRETARY OF 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE REPEAL 
of ARM 42.6.121 through 
42.6.123 relating to Child 
Support Collection Fees. 

TO: All Interested Persons: 

NOTICE OF THE REPEAL of ARM 
42.6.121 through 42.6.123 
relating to Child Support 
Collection Fees. 

1. On February 25, 1988, the Department published notice of 
the repeal of ARM 42.6.121 through 42.6.123 relating to Child 
Support Collection Fees at page 360 of the 1988 Montana Adminis­
trative Register, issue no. 4. 

2. The Department has repealed ARM 42.6.121 through 
42.6.123 as proposed. 

3. No comments or testimony were received. 

LaFAVER, Director 
artment of Revenue 

Certified to Secretary of State 4/4/88. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of Rules I (42.19.401) and 
II (42.19.402) relating to 
Low Income Residential 
Property Tax Benefit. 

TO: All Interested Persons: 

NOTICE OF THE ADOPTION of 
Rule I (42.19.401)and 
II (42.19.402) relating to 
Low Income Residential 
Property Tax Benefit. 

1. On February 11, 1988, the Department published notice of 
the proposed adoption of Rules I (42.19.401) and II (42.19.402) 
relating to low income residential property tax benefit at pages 
238-242 of the 1988 Montana Administrative Register, issue no. 
3. 

2. The Department has adopted these rules with some minor 
amendments. 

RULE I (42.19.401) LOW INCOME PROPERTY TAX REDUCTION (1) 
(i) remains the same as proposed, 

(ii) the applicant was unable to apply for the current year 
due to hospitalization, physical illness, infirmity, or mental 
illness. These impediments must be demonstrated to have existed 
at significant levels from January 1 of the current year to the 
time of application. Telephone extensions and written exten­
sions will be granted through July 1 of the current year for the 
above listed reasons. WILLFUL misrepresentation of ~~y facts 
pertaining to income or the impediments that prevent timely 
application filing will 5e ha~8ie8 ±~ aeeeree~ee w±~h lS-8-386, 
M8A~ RESULT IN THE AUTOMATIC REJECTION OF THE APPLICATION. 

(2) The department or its agent will review the application 
and any supporting documents. The department may review income 
tax records to determine accuracy of information. The depart­
ment or its agent will approve or deny the application. The 
applicant will be advised in writing of the decision. An annual 
e~~iieatie~ STATEMENT OF ELIGIBILITY is required unless a review 
of income tax records or other records related to the appli­
cant's income demonstrates that an individual who met the provi­
sions of (1) (i) had no significant change in income level. In 
that situation the annual e~~liea~ie~ STATEMENT OF ELIGIBILITY 
required may be waived by the department or its agent. 

(3) remains the same as proposed. 
(4) The applicant is required to list total income from all 

sources, including otherwise tax exempt income of all types. 
That income includes, but is not limited to, employment income, 
business income, social security, railroad pension, teacher$ 
pension, employment pension, veterans pension, any other pen, 
sion, alimony, disability income, unemployment benefits, welfar~ 
payments, aid to dependent children, £ee8 e~am~e7 rentals, 
interest from investments, stock/bond interest or dividends, 
interest from banks and any other income. 

(5) remains the same as proposed. 
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Rule II (42.19.402) is adopted as proposed. 

3. No public hearing was held. However, three written 
comments were received by the department. 

COMMENT: Jim Lear, Administrative Code Committee pointed 
out that the notice should cite 15-6-151, MCA, as an implementPd 
section under rule I. The annual application requirement of 
rule I conflicts with 15-6-151, MCA. Also, Mr. Lear expressed 
concern regarding notification procedures for taxpayers who 
might qualify for the reduction. 

RESPONSE: The department has so noted the reference to 
15-6-151, MCA, as an implementing section under rule I. The 
annual application requirement language has been changed to 
"annual statement of eligibility" which seems to be consistent 
with the statutory language. The notification procedures cur­
rently being used are: informational ads placed in local news­
papers at the beginning of each year; previously qualified 
taxpayers are mailed a new eligibility form; attendance of local 
assessors and agents to various senior citizen meetings, etc. 
for the purpose of discussing the low income tax benefits; lmt 
income application deadlines are indicated on our assessment 
lists (value notification forms) ; and in some cases a radio ad 
is used, 

COMMENT: Carole Graham, County Director IV, Missoula County 
Office of Human Services, Department of Social & Rehabilitation 
Services was concerned about the inclusion of income from all 
sources, including otherwise tax exempt income of all types, 
such as food stamps. Also of a concern was the added paperwork 
which this inclusion would require of the applicants and the 
county offices who administer these projects. 

RESPONSE: The department shares Ms. Graham's concerns. It 
is not the department's practice to check each and every low 
income form for verification of income. Normally, the depart­
ment will accept the amounts the taxpayer reports. 

The department has sent a memo to field staff indicating that 
food stamps are not to be counted as income in this program. 
The department staff attorneys are reviewing the General Relief 
Assistance and Aid to Families with Dependent Children laws and 
rules to see whether the department should be including them as 
income in this program. Food stamps, which was a specific item 
in the proposed rule, has been taken out. Low income energy 
assistance is not considered income for the low income property 
tax relief. 

The department's offices have also experienced greater workloads 
and staff reductions since 1982 •. We still find it necessary to 
check some of the low income applications that taxpayers submit. 
As ment~oned earlier, it is not the department's policy to check 
all of them so any increased workload on other offices should be 
minimal. 

7-4/14/88 Hontana Administrative Register 



-736-

C0!1MENT: Robert Rowe, Montana Legal Services Association, 
voiced "irnilar concerns with reqard to the low income programs 
winch the applicants may already be receiving and the duplica­
tion of requirements through these rules. 

RESPONSE: Mr. Rowe's concerns are identical to Ms. Graham's 
and have there=ore been addressed above. 

JQBN'D. LaFAVER, Director 
Department of Revenue 

CPrtified to Secretary of State 4/4/88. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION ) 
of Rule I (42.19.501) relating) 
to Residences of Disabled ) 
Veterans and the AMENDMENT of ) 
ARM 42,20.102. ) 

NOTICE OF THE ADOPTION of 
Rule I (42.19.501) relating 
to Residences of Disabled 
Veterans and the AMENDMENT of 
ARM 42.20.102. 

TO: All Interested Persons: 
1. On February 11, 1988, the Department published notice of 

the proposed adoption of Rule I (42.19.501) relating to resi­
dences of disabled veterans and the proposed amendment to ARM 
42.20.102 at pages 243-246 of the 1988 Montana Administrative 
Register, issue no. 3. 

2. A public hearing was held on March 3, 1988, to consider 
the proposed adoption of these rules. The department proposed 
additional modifications to the rules at the hearing. Several 
persons appeared at the hearing and presented oral testimony. 
Written comments were also received. 

3. The Department has adopted these rules with the foll0W­
ing changes: 

RULE I (42.19.501) PROPERTY TAX EXEMPTION FOR 100% DISABLED 
VETERANS (1) (i) remains the same as proposed. 

(ii) the applicant was unable to apply for the current year 
due to hospitalization, physical illness, infirmity, or mental 
illness. These impediments must be demonstrated to have existed 
at significant levels from January 1 of the current year to the 
time of application. Telephone extensions and written exten­
sions will be granted through July 1 of the current year for the 
above listed reasons. M~e~ep~ese"tat~e" e~ a"y £aets ~e~ta~fti"~ 
te iftee~e e~ t~e ~~pedi~eftts t~at ~~eveftt ti~e~y a~p~ieatie" 
~i~i"~ wi~~ 5e ~afta~e6 i" aeee~da"ee wit~ ~5-B-386 7 MEA~ WILL­
FUL MISREPRESENTATION OF FACTS PERTAINING TO INCOME OR THE 
IMPEDIMENTS THAT PREVENT TIMELY APPLICATION FILING WILL RESULT 
IN THE AUTOMATIC REJECTION OF THE APPLICATION. 

(2) through (4) remain the same as proposed. 
(5) A lot for purposes of the property tax 

be defined as the land beneath and immediately 
residence not to exceed one ~Ha~te~ e£ aft acre. 
of one ~He~te~ e£ a" acre will not be exempt. 

(6) and (7) remain the same as proposed. 

exemption will 
adjacent to the 
Land in excess 

The amendments proposed to ARM 42.20,102 are adopted as they 
were originally proposed in the notice. 

4. The oral testimony, written comments and department 
response regarding the adoption and amendmPnt to these rules is 
as follows: 

COMMENT: Mr. George Poston, United Veterans CommittPe 
stated that he would like the application form, PPB-8A spe~ified 
in the rule. 
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RESPONSE: The form may change yearly or the content may 
change which would mean a rule change if the form was specified 
in the rule. Mike Noble of the Property Assessment Division, 
Appraisal/Assessment Bureau, explained this concern at the hear­
ing and Mr. Poston seemed to agree that perhaps the form should 
not be included in the rule. 

COMMENT: Mr. Poston was concerned with the field evaluation 
called for in subsection (3). His questions centered on our 
conducting a follow up physical exam of a veteran to determine 
100% disability. 

RESPONSE: The department has absolutely no intention of 
conducting a physical exam of the applicant. This subsection 
means the,department will review the income qualifications if 
requested by field staff. 

COMMENT: Mr. Poston questioned our limiting the exemption 
to the residence (see subsection (4)). He wanted it expanded to 
include all buildings unless those buildings helped produce 
income over the amount of income allowed by statute for the 100% 
disabled veterans tax exemption. 

RESPONSE: Section 15-6-211(1), MCA, specifies residence. 
Section 15-6-211(2) (a), MCA, specifies house. The statute seems 
clear on this point. The department does not believe legisla­
tive intent was to exempt every building in the ownership of the 
applicant. The department has included a garage because they 
are usually part of a residence. There does not appear to be 
any intent by the Legislature to include farm buildings, shop 
buildings, rental property, etc. Division legal staff have 
reviewed and agree with the position we have taken in the pro­
posed rule. This section of the rule shall remain as written. 

COMMENT: Mr. Poston suggested that subsection (5) be 
changed to include a figure greater than one quarter acre. He 
suggested anywhere from 4 to 5 acres. 

RESPONSE: The department would agree to increase the acre­
age limitation to a maximum of one acre. That change would 
allow consistent treatment for those individuals who have a one 
acre homesite on agricultural property. 

COMMENT: Mr. William Comp, Service Officer for the Veter-
ans Administration, believed the ambiguities of the proposed 
rule should be cleared up in writing. 

RESPONSE: The department wrote the rule to clear up the 
problems and/or ambiguities of the law. As such, there do not 
appear to be any ambiguities in the proposed rule. If the rule 
contains provisions that could be misinterpreted or interpreted 
in different ways, the department will clear those up through 
memos to field staff. 
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COMMENT: Mr. Brad Olson, Veterans of Foreign Wars stated 
subsection (1) should be amended to indicate an April 15th dead­
line for the required application. 

RESPONSE: The March 1st deadline is consistent with statu­
tory requirements for the application deadline for low income 
property tax reduction applicants. It is also consistent with 
existing time-frames for other applications per current adminis­
trative rules. The assessor is statutorily mandated to complete 
certain functions by certain dates. In order to meet those 
dates, other work must be completed in certain time-frames. 
Therefore, it is necessary to establish, through rules, taxpayer 
time-frames for reporting and filing applications. These time­
frames should and do give the taxpayer ample time while still 
allowing enough time for the assessor to complete the necessary 
processing and meet the statutory deadlines. It should also be 
pointed out that specific deadline safeguards are a part of the 
proposed rule, 

COMMENT: Mr. Olson suggested the one quarter acre limita­
tion should be dropped, as it would create a financial hardship. 

RESPONSE: The statute limits the exemption to a residence 
and the lot upon which it is built. Although there is no statu­
tory definition of lot, it does not seem that the intent of the 
Legislature was to open the exemption to all land under the 
ownership of the veteran. It seems reasonable-rhat the Depart­
ment quantify "lot" by rule. The Department will, however, 
redefine lot to include up to one acre rather than one quarter 
acre. 

COMMENT: Mr. Frank Kankelborg raised issue with the rule 
limiting the exemption to the residence. He wanted it to 
include other outbuildings, especially utility sheds. He also 
charged that the department was simply trying to increase state 
treasury money at the expense of the 100% disabled veteran. 

RESPONSE: See answer to Mr. Poston's previous question. 
The second part of Mr. Kankelborg's concerns is clearly not 
true. The state has nothing to benefit from limiting the exemp­
tion to the residence. Property tax money stays in the county 
with the exception of the university levy (6 mills) and the 
equali%ation levy (45 mills). 

COMMENT: Mr. Kankelborg wanted the acreage limit increased 
to one acre. 

RESPONSE: The department agreed to increase the acreage 
limitation to one acre (see previous responses). 

COMMENT: Mr. Kankelborg sugg.ested there is "no need for 
this rule". 
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RESPONSE: Quite the contrary, there are definite needs for 
this rule. All of th~ issues addressed in the rule have been 
raised numerous times over the years by field staff. The law is 
unclear in several areas and in fairness to the 100% disabled 
v~terans and to all taxpayers, those areas need to be clarified. 

COMMENT: Mr. John Den Herder, Member of Disabled American 
Vet~rans, Lnwis & Clark Chapter 8, saw a need for a definition 
of '~agent". 

RESPONSE: Statutory language suggests an agent is someone 
who works for or is hired by a department to represent the 
depa1'tment's interests. The department sees no need to further 
rlarify that in this rule. 

COMMENT: Mr. Den Herder wanted the provisions of subsection 
( 6) (a) changed to allow for proration of property purchased by 
an applicant after January 1 of the year of application. 

RESPONSE: An Attorney General Opinion issued 14 February 
1986 indicates the department is correct in its opinion on pro­
ration as outlined in subsection (6) (a) of the proposed rule. 

COMMENT: Mr. Roger Novotne of the Veteran's Administration, 
wanted the annual requirement for a letter of eligibility 
removed if the veteran was 100% permanently disabled. 

RESPONSE: The department will notify field staff that a 
yearly letter of eligibility specifying the percent of disabili­
ty is not required in the above case and for spouses of deceased 
eligible veterans. However, the yearly application will still 
be required in order to secure i.ncome information. 

COMMENT: Mr. Walter Wheeling of an Ex-POW organization, 
expressed concern about the one quarter acre limitation, the 
proration of tax if property is purchased after January 1 and 
wanted the Veterans Administration to provide a list of eligible 
veterans to the department. 

RESPONSE: The first two concerns have been addressed in 
subsequent responses. The department will consider working with 
the Veterans Administration on a list of eligible veterans and 
providing that information to field staff. 

COMMENT: Mr. John Sloan of the V.F.W., expressed concern 
about the income limitation. 

RESPONS~: since the income limitation is a matter of 
his concern should be addressed to the Legislature. It was 
pointed out to Mr. Sloan the income was only the adjusted 
in,ome and did not include disability income. 

law, 
also 

gross 

COMMENT: Mr. Herb Baloo had concerns similar to Mr. 
Sloan's. 

~lantana AdJninistrative Register 7-4/14/88 



-741-

RESPONSE: Same as those to Mr. Sloan. 

Written comments and responses. 

COMMENT: William E. Comp, Jr., National Service Officer, 
Disabled American Veterans, had questions conc~rning the field 
evaluation. 

RESPONSE: See response to verbal comments by Mr. Poston, 
#2. 

COMMENT: Mr. Camp expressed concerns on the limitations 
that do not allow all buildings to be exempted. 

RESPONSE: This issue was addressed in the verbal comment 
section. 

COMMENT: Mr. Camp was also upset with limitations placed on 
the acreage to be exempted and the defining of a lot. 

RESPONSE: These issues were addressed in the verbal com­
ments section. 

COMMENT: Mr. Camp expressed concern 
requirement for a letter of eligibility for 
disabled veterans. 

with 
100% 

the yearly 
permanently 

RESPONSE: This issue has also been addressed in the verbal 

/OHN D. LaFAVER, rector 
ll,e.E_'!)',tment of Revenue 

Certified to Secretary of State 4/4/88. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of Rule I (42.19.1220) and 
Rule II (42.22.1401) relating 
to new & expanding industry 
and class twenty property. 

TO: All Interested Persons: 

NOTICE OF THE ADOPTION of 
Rule I (42.19.1220) and 
Rule II (42.22.1401) relating 
to new & expanding industry 
and class twenty property. 

1. On February 11, 1988, the Department published notice of 
the proposed adoption of Rule I (42.19.1220) and Rule II 
(42.22.1401) relating to new and expanding industry and class 
twenty property at pages 264 and 266 of the 1988 Montana Admin­
istrative Register, issue no. 3. 

2. The Department has adopted these rules as proposed with 
amendments. 

3. A public hearing was held on March 4, 1988, to consider 
the proposed adoption of these rules. No persons appeared to 
oppose the proposed adoptions. Bob Holliday of the Property 
Assessment Division appeared on behalf of the Department. The 
only comment received was from a staff member of the Administra­
tive Code Committee. 

4. The Department adopts the rules with the following 
amendments: 

RULE I TAX INCENTIVE FOR NEW AND EXPANDING INDUSTRY (1) 
The industrial plant owner must make application to the govern­
ing body of the affected taxing jurisdiction on a form provided 
by the department of revenue, property assessment division. The 
form shall include, among other information, A SPECIFIC DESCRIP­
TION OF THE IMPROVEMENT OR MODERNIZED PROCESS FOR WHICH SPECIAL­
IZED TAX TREATMENT IS REQUESTED, THE DATE WHEN CONSTRUCTION OR 
INSTALLATION IS TO COMMENCE OR HAS COMMENCED AND THE DATE WHEN 
IT IS TO BE COMPLETED. IN ADDITION, THE PLANT OWNER MUST PRO­
VIDE a disclosure of other property tax benefits the property 
receives or for which application has been made. The governing 
body of the affected taxing jurisdiction must approve the appli­
cation and pass an approving resolution p~~e~ ~e afty eeft~~~~e­
~~eft aftd before tax benefits under 15-24-1402, MCA, can be 
received. 

(2) In order to be considered for the current tax year, an 
application must be filed on the form available from the depart­
ment before Ma~e~ ~ THE FIRST MONDAY IN MARCH of the tax year. 

(3) ~~e ed~~ft~s~~a~e~7 P~epe~~y Asees~meft~ B~v~e~eft7 
M~~e~ell B~~~d~ft~7 He~efta7 M~ S9G29 m~s~ ee fte~~f~ed ef ~~e 
p±aftfted eMpafts~eft e~ mede~ft~ea~~eft 39 days p~~e~ ~e ~~e eem­
mefteemeft~ ef afty eefts~~~e~ieft~ THE .PLANT OWNER MUST NOTIFY THE 
PROPERTY ASSESSMENT DIVISION BY SENDING A COPY OF THE APPROVED 
APPLICATION DESCRIBED IN SUBSECTION 1 WITHIN 30 DAYS AFTER 
RECEIVING APPROVAL FROM THE AFFECTED TAXING JURISDICTION. 
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(4) THE PRECEDING YEAR AND CURRENT YEAR'S ADDITIONS AND 
INVESTMENTS WILL ALL BE CONSIDERED AND INCLUDED FOR PURPOSES OF 
DETERMINING WHETHER THE THRESHOLD INVESTMENT LEVELS SPECIFIED IN 
15-24-1401(1) AND (3) HAVE BEEN MET. 

f4t (5) The department shall appraise the industrial plant 
befe~e a~e after expansion or modernization. 

f5t(6) Only the increased value attributed to the expansion 
or modernization will receive tax incentives under 15-24-1402, 
MCA. 

f6t (7) An industrial plant which qualifies for classifica­
tion as new industrial property under 15-6-135, MCA, cannot 
qualify for a tax incentive 15-24-1402, MCA, as new industrv 
property defined in 15-24-1401(3), MCA. 

f~t (8) Additional expansion or modernization of an indus­
trial plant constructed in tax years subsequent to an expansion 
approved for tax incentives under 15-24-1402, MCA, does not 
qualify for an additional tax incentive unless an additional 
application is filed and an approving resolution passed. 
AUTH, Sec. 15-1-201 MCA; AUTH Ext, Ch. 574, Sec. 3, L. 1987, 
Eff. 4/20/87; IMP, 15-24-1401, 15-24-1402 MCA. 

RULE II TAX BENEFITS FOR CLASS TWENTY PROPERTY (1) For 
the purposes of determining property eligible for class 20 clas­
sification, "single working unit" means an integrated facility 
having been organized, synchronized and combined to perform an 
industrial function. 

(2) The property owner of record or his agent must make 
application to the department of revenue, property assessment 
division for the classification of property as class 20. An 
application must be filed on a form available from the depart­
ment of revenue, property assessment division before March 1 of 
each tax year for which the property owner seeks the classifica­
tion of property as class 20. Per ~he ~~~~eeee e£ ee~erM~~~~~ 
~re~er~y e~i~ib~e £e~ e~ass 28 e~aeei£~ea~~e~; nei~~~e werkift~ 
~~*~n Mea~e a~ i~~e~ra~ee £aei~i~y havi~~ bee~ er~a~ieee7 syft­
ehre~ieee a~e eeMhiftee ~e ~erfe~M a~ ~fte~e~ria~ f~~e~ie~T The 
application must be accompanied by the approving resolution of 
the governing body for the taxing jurisdiction. 

(3) Real property, improvements to real property, improve­
ments upon real property, fixtures, machinery and mobile equip­
ment left on the site will qualify as class 20 property when 
authorized in the approving resolution of the governing body for 
the taxing jurisdiction. 

(4) The governing body of a county or incorporated city or 
town shall determine by resolution the specific buildings, 
structures, machinery, equipment and fixtures that will be 
placed in taxable class 20 from an appraisal made by the depart­
ment. 

(5) Prope7ty qualifying as class 20 property on January 
will rerna1n 1n class 20 for the entire assessment year even 
though production may commence after January 1. 

(6) The department shall maintain two taxable values for a 
plant approved for class 20 classification. One taxable value 
will include the 25% reduction in market value granted each year 
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by th~ apprs~:ng governing body for class 20 property. The 
other taxaL!~ value will be maintained for purposes o~ the mill 
:Pvies to wn1ch class 20 does not apply. 

(7) When a plant or an operating unit is classified as 
class 20 property, the property assessment division shall not 
furth~r reduce value based upon economic or functional obsoles­
cence. AUTH, Sec. 15-1-201 MCA; AUTH Ext, Ch. 618, S~c. 4, L. 
1987, Eff. 4/27/87; IMP, 15-6-10~5~150, 15-6-155, 15-8-111 
MCA. 

CO!'l'!ENT: Rule I imposes a condition of receiving the tax incen­
tive for ~ew and expanding industry that conflicts with the 
statute auttorizing the tax benefit Rule I rAquires that the 
go~erning body approve the tax break "prior to any construc­
tion," that the "administrator, Property Assessment 
DiYision, ... mus-1:: be !"'lotified of the planned expansion or modern­
izatic-r, 30 days prior to the r:ommencement of any construction'', 
and that the "department shall appraise the industrial plant 
before and after expansion or moder~ization." However, 
15-24-1401 defines "[industry] expan~ion" and "new [industry] as 
including qualifying improvements or modernized processes added 
"Ritter in the first tax year in which the tax benefits provided 
for in 15-24-1402 are to be received or in the preceding tax 
year." By that language the Legislature authorizes the con­
struction work to he commenced before the taxpayer makes appli­
cation for the tax incentive. To that extent, rule I subverts 
the express will of the legislature. 

RESPONSE: The department has reviewed rule alnng with 
15-24-1401 and 15-24-1402 a~d has agreed to remove the require­
ment that the applicant must have received approval from the 
affected taxing jurisdiction and notified the department prior 
to commencement of any construction. It would only make good 
business sens~ for an applicant to receive approval for the tax 
benefit before jr,vesting at least $250,000 on an expansion pro­
ject or $500,000 on a new project. However, even though it 
would make good business sense it does not appear to be a statu­
tory r~quirement. 

The language allowing benefits for construction in the preceding 
tax year is merely an accommodation to the taxpayer that allows 
construction to begin in the middle of one year and to continue 
into the next year so that the applicant has a maximum opportu­
nity to meet the $250,000 or $500,000 threshhold. The st~tute 
recognizes the reality that construction projects typically 
begin in one year and end in another. If that phrase were not 
in the statute, a business might construct $300,000 of improve­
ments one year and $300,000 the next and miss out on the tax 
benefit. Pule I(4) has been amended to clarify the use of the 
phrase "or in the preceding tax year" to address this situation. 

COMMENT: The third sentence of subsection (2) in rulA II is 
repetitious of subsection (1) and should be deleted. 
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RESPONSE: The department agrees. It will be deleted. 

Certified to Secretary of State 4/4/88. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE 
of ARM 42.21.101 and 
relating to aircraft 
watercraft taxation. 

REPEAL ) 
42.21.102) 
and' ) 

) 
) 

TO: All Interested Persons: 

NOTICE OF THE REPEAL of 
ARM 42.21.101 and 
42.21.102 relating to 
aircraft and watercraft 
taxation. 

1. On February 11, 1988, the Department published notice of 
the proposed repeal of ARM 42.21.101 and 42.21.102 relating to 
aircraft and watercraft taxation at pages 236 and 237 of the 
1988 Montana Administrative Register, issue no. 3. 

3. The Department has repealed these rules as proposed. 
3. The Department has thoroughly considered all comments 

received. 

COMMENT: A staff person from the Administrative Code Committee 
commented that the notice erroneously cites Ch. 644, L. 1987, as 
the bill that substituted a fee system for the ad valorem taxa­
tion of watercraft. The correct cite is Ch. 649, L. 1987. The 
rule notice should cite extension of authority sections con­
tained inCh. 453, L. 1987, and Ch. 649, L. 1987. 

RESPONSE: The Department concurs with the Administrative Code 
Committee and corrects the stated cites with this notice. The 
histories will reflect these corrections in the replacement 
pages submitted on June 30, 1988. 

Certified to Secretary of State 4/4/88. 
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BEFORE THE DEPJ.I.RTMENT OF REVENUE 
OF THE STATE OF MONTA!>A 

IN THE MATTER OF THE A!>lENDMENT ) NOTICE OF THE AMENDMI:NT of 
of ARM 42.21.106; 42.21.107; ) Rules P•,lating to Trending 
42.21.113; 42.21.123; 42.21.131;) and Depreciation of 
42.21.137; 42.21.138; 42.21.139;) Personal Property. 
42.21.140; 42.21.151; and ) 
42.21.155. ) 

TO: All Interested Persons: 
1 On February 11, 1988, the Department of Revenue pub­

lished notice of a public hearing to be conducted cr. March 3, 
1988 to consider the proposed amendments to the above-refere~~sd 
rules relating to trending and depreciation of perso~al prope~ty 
at pages 249 through 263 of the 1988 Montana Administrative 
Register, issue no. 3. 

2. No one appeared at the hearing to testify and no com­
ments were received. 

3. The Department has amended these rules as proposed. 

Certified to Secretary of State 4/4/88. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
ARM 47.21.114 relating to ) 
Abstract Record Valuation. ) 

NOTICE OF THE A11ENDMENT of 
ARM 42.21.114 relating to 
Abstract Record Valuation. 

TO: All Interested Persons: 
l. On February 11, 1988, the Department published notice of 

the pcoposed amendment ARM 42.?1.114 relating to abstract record 
valuation at pages 247-248 of the 1988 Montana Administrative 
Register, issue no. 3. 

2. The Department has adopted these amendments as 
3. A public hearing wac held on March 4, 1988 

te,tirnony was received at thJt time. Written comments 
received. 

proposed. 
and oral 
were also 

COMMENT: Mr.Charles Vernon - owner of Abstract Company in 
Kali.speiT-;-felt the proposed changes to the rule would reinstate 
the rule that was used prior to 1985. 

RESPONSE: Prior to the 1985-1986 rule, the department had 
no specific rule for valuing abstract and title records. The 
record9 were valued based on the taxpayers supplied value. 

For 1985-1986, the department used an administrative rule 
that required abstract records to be valued on a parcel count 
basis. The district court "threw out" our 1985-1986 rule valu­
ing the abstract records in a county based on parcel count. As 
a re,;ult, the department proposes rule 42.21.114 as the only 
alternative. The proposed rule contains provisions for checking 
"turned-in'' values against corporation tax or income tax 
records. 

~~: Loren Sohlberg, Kalispell, stated he believed the 
prnposed rule was a result of meetings between the department 
and the Abstract Association. He said he still believes the 
documents required by the department contain intangible informa­
tion and should not be taxed. He wanted subsections (2) (d), (e) 
and (f) removed. He also felt these records could not be depre­
ciated under current I.R.S. rules. 

RESPONSE: The question of whether th~ records are intangi­
ble has been answered in the negative, by the District Court 
decision. Subsections (2) (d), (e) and (f) are necessary for use 
in valuing records when companies refuse to voluntarily turn in 
values. 

A review of some of the abstract companies corporation tax 
and income tax records reveals that companies are depreciating 
these records. 
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Response to written comments: 

COMMENT: Mr. LP.vine wanted to know why title companies were 
being singled out for a separate rule. He also wanted to know 
if other similar records for other businesses were being 
reviewed. 

Mr. Levine wanted to know why 15-B-306, MCA, was specifical­
ly being inserted in this rule and not other rules. 

Mr. Levine had questions concerning the refund of taxes on 
his business in 1985 and 1986. 

RESPONSE: Title companies are not being singled out. All 
tangible personal property belonging to businesses is sub4ect to 
taxation. It was necessary to have a specific rule for- title 
companies because of past problems and because the District 
Court overturned our method of valuing abstract records. Some 
of the businesses Mr. Levine mentioned will be reviewed in the 
near future. 

The use of 15-8-306, MCA, is a matter of law and relates to 
any business or reporting form that the property tax division 
uses. It is incorporated in most of our forms. While not spe­
cifically cited in other rules, it is implicitly implied in 
statute to relate to any item(s) of personal property. 

This question does not relate to the proposed rule. 

COMMENT: Mr. Hazelbaker raised concerns about the intangi­
ble nature of abstract records and wondered whether the records 
were depreciable. 

Mr. Hazelbaker wanted to use a parcel count to ascertain the 
value. 

Mr. Hazelbaker raised questions as to the necessity of hav­
ing a rule and making it so long and specific. 

RESPONSE: This comment was previously responded to in ver­
bal comments made to Mr. Sohlberg. 

A parcel count cannot be used because of the 1987 District 
Court decision which declared the department's rule 42,21,114 
invalid. By invaliding the rule, the Court invalidated the use 
of parcel counts for valuation purposes. 

In response to Mr. Hazelbaker's general observations; we 
must proceed with a rule because of the District Court's deci­
sion on our former rule. That rule, which was very short in 
length, was invalidated by the District Court decision. Addi­
tionally, it was the abstract companies who brought suit in 
District Court against the Department of Revenue. 
Unfortunately, the new rule, by necessity, is much longer in 
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order to completely specify the procedure and reporting require­
ments that are necessary to value abstract records. 

COMMENT: Robert Marcott, representing Snavely and Phillips 
raised arguments which center on the department's continued 
taxation of abstract records as intangible assets. 

RESPONSE: The department does not suggest in its rule that 
it taxes intangible assets. The title plant exists as physical 
items. The taxpayer has attached value to those items as sug­
gested by a review of their income tax records. Those records 
reveal that in some cases the records are being depreciated and 
in other cases, the records are listed as assets. It is there­
fore the department's contention that the rule would tax the 
tangible value of the title plant. 

JO LaFAVER, Director 
ent of Revenue 

certified to Secretary of State 4/4/88. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.21.120 and 
42.21.122 and the ADOPTION of 
ARM 42.21.124 and the REPEAL of 
42.21.121 relating to the taxa­
tion of livestock. 

TO: All Interested Persons: 

NOTICE OF THE AME}'DMENT of 
ARM 42.21.120 and 42.21.122 
and the ADOPTION of ARM 
42.21.124 and the REPEAL of 
42.21.121 relating to the 
taxation of livestock. 

1. On February 11, 1988, the Department of Revenue pub­
lished notice of amendment, adoption and repeal of the above­
referenced rules relating to livestock exemptions and levy 
at pages 232 through 235 of the 1988 Montana Administrative 
Register, issue no. 3. 

2. No comments were received. 
3. The Department has amended, adopted and repealed these 

rules as proposed. 

Certified to Secretary of State 4/4/88. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.22.101 and 4:.22.112 
rP.1ating to taxation of 
airlines. 

TO: All Interested Persons: 

NOTICE OF THE AMENDMENT of 
ARM 42.22.101 and 42.22.112 
relating to taxation of 
airlines. 

1. On Febrvary 11, 1988, the Department published notice of 
the proposed amennment of ARM 42.22.101 and 42.22.112 relating 
to taxation of airlines at pages 229 through 231 of the 1988 
Montana Administrative Reoister, issue no. 3. 

2. The Department has amended ARM 42.22.101 and 42.22.112 
as proposed. 

3. No comments or testimony were received. 

~L 
Certified to Secretary of State 4/4/88. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rules 46,12,102, 
46,12.702 and 46.12.703 
pertaining to Medicaid 
rei~bursem~nt for multi­
source drugs 

NOTICE OF THF AMENDMENT OF 
RULES 46.12.102, 46.12,702 
AND 46,12,703 PERTAINING TO 
MEDICAID REHIBURSE~1ENT FOR 
1-IULTI-SOURCE DRUGS 

TO: All Interested Persons 

1. On October 29, 1987, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment cf Rules 46.12.102, 46,12,702 and 46.12.703 pertain­
ing to Medicaid reimbursement for multi-source drugs at page 
1958 of the 1987 !-lantana Administrative Register, issue number 
20. 

2. The Department has amended Rules 46.12,702 and 
46,12,703 as proposed, 

3. The Department has amended the following rule as 
proposed with the following changes: 

46.12.~~2 MEDICAL ASSISTANCE, DEFINITIONS Subsections 
(1) through (20) remain as proposed, 

(21) Maximum allowable cost (M~C) is the upper limit the 
department will pay for multi-source drugs. ~A-aeee~eeAee-w~~k 

4a-€FR--44~~33~--wk~ek--~e-a-~e6e~ai--~e~Mia~~e"--ee~~~"~-w~~k 
i~mi~e--Q-f--pe.ymel'l~• In order to establish base prices for 
calculating the maximum allowable cost, ~!he department hereby 
adepts and incorporates bv reference the methodolog~ 
limits of payment set forth in 42 CFR 447.331 l-J~-..-.e-f~ 

and 44 7. 332. The maximum allowabl<' r;ost foE multiple source 
drugs will not exceed the total of the dispensing fee estab­
lished by the department ~nd an amount that is equal to iaS 
150 percent o~ the price established under _t_he methodology set 
forth in 42 CFR 447,331 and 447,332 for th~ least costly ther 
apeutic equivalent that can be purchased by pharmacists in 
quantities of 100 tablets or capsules or, in the case of 
liouids, the commonly listed size. !f _the drug is not co~92l_ 
J y available in quant.i ties of 10 0, the po.ckage size S:_9.!(lfllOnly 
listed will be the accepted ouay~ A copy of the ahove­
cited reoguJ at ion.§_ r'ay be obtained froro the Department of 
Social and Rehabilitation Services, Economic Assistance Divi­
sion, ~~~-SaAse~9 7 P.O. Box ~ Helena, Mor.tana, 5969~ 
59604. 
-----Subsections (22) through (38) remain as proposed. 

AGTH: Sec. 53-6-113 MCA; AUTH Extension, Sec. 2, Ch. 77, 
L. 1985, Eft. 10/1/85; Sec. 4, Ch. 329, L. 1987, Ff!:. 10/l/87 

IMP: Sec. 53-6-101, 53-6-131 and 53-6-141 MCA 
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3. The Department has thoroughly considered all commen­
tary received: 

COMMENT: The federal statutes allow a dispensing fee as 
established by the Department plus an amount equal to 150% of 
the least costly therapeutic equivalent. The proposed reduc­
tion to 120% of the least costly therapeutic equivalent is 
unfair and unjust. 

RESPONSE: The Department has changed the proposed amendment 
to ARM 46.12.102 (21) to read, "The maximum allowable cost for 
multiple source drugs will not exceed the total of the dis­
pensing fee established by the Department and an amount that 
is equal to 150 percent of the price .... " 

COMMENT: SRS's definition of Estimated Acquisition Cost (EAC) 
as Average Wholesale Price (AWP) less 10% erroneously assumes 
that all pharmacies have the same buying power. 

RESPONSE: Estimated acquisition costs (EAC) means the agen­
cy's best estimate of the price generally and currently paid 
by providers for a drug marketed or sold by a particular man­
ufacturer or labeler in the package size most frequently pur­
chased by providers. 

The change to a straight 10% less than AWP more accurately 
reflects the actual cost of AWP drugs according to the dis­
pensing fee survey conducted in 1985 for the Department by the 
University of Montana School of Pharmacy with the cooperation 
of the Montana State Pharmaceutical Association (MSPA) . The 
School of Pharmacy found that of the drugs surveyed, the 
average acquisition cost of a drug was 12.87% less than AWP. 

CO~lMENT: 

rt. Use other variables to set price. The market is so corn­
peti ti ve that if the govi'!rnment reimbursed on rate of 
actual cost, we may be surprised at how savings achieved 
will compare favorably to savings under these intricate 
government schemes. 

R. The f~irest system of all 
average wholesale cost like 
thing costing less than 20 
i terns costing more than 20 
tities to one month supply. 
tc administer. 

is a straight percentage on 
a 33 and 1/3% markup on any­
dollars and a 20% markup on 
dollars, limiting the quan-

A system like this is easy 

RESPONSE: In 1986, the MSPA Board of Directors reviewed all 
nf the proposals for reimbursement systems. They concluded 
that of all the proposals, a system based on usual and 
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customary charges would not be feasible. The system would be 
difficult to administer because there are no clear definitions 
of usual and customary charges. 

COMMENT: Montana is an isolated State. Most pharmacies in 
Montana are small and cannot get quantity discounts like the 
larger chains do. These rules will force the majority of 
Montana pharmacists to go out of state to wholesalers. 

RESPONSE: The majority of Montana pharmacies presently pur­
chase their drugs and products from out of state wholesalers 
and it is unlikely that this will change. The intent of the 
new federal rule is to provide for competition among 
manufacturers. 

In 1986, the MSPA Board of Directors reviewed the federal 
proposals which included the Pharmacists' Incentive Program 
(PHIP) which would establish the payment levels above. The 
MSPA Board supported the PHIP program and believed that 
substantial savings would be realized by Montana through the 
system being adopted since it would establish a generic floor. 
This would encourage the stocking of the lower priced generics 
and create an incentive for manufacturers of the higher priced 
generics to lower their prices to be competitive. 

The proposed rules are based on the PHIP concept. 

COMMENT: Although the cost of business has increased greatly, 
there has not been an increase in the upper level of the dis­
pensing fee since October 1, 1980, or any increase in our foe 
schedule in approximately five years. 

RESPONSE: Figures in the twenty-second edition (September 
1987) of the "Pharmaceutical Benefits under State Medical 
Assistance Programs" published each September by the National 
Pharmaceutical Council show that 36 of 47 programs (77%) Pad 
dispensing fees equal to or lower than the Montana maximum 
allowable dispensing fee of $3.75. In other words, Montana's 
dispensing fee compares favorably to the fees allowed in other 
states. Increases in dispensing fees are a matter for legis­
lative resolution. Effective December 1, 1986, as mandated by 
the 1987 Special Session of the Legislature, all new providers 
were given a dispensing fee of $3.50 and all existing pro­
viders' dispensing fees were frozen at the level their fee had 
been set at. The issue of increased dispensing fees needs to 
be presented to the next legislature by participating pharma­
cists. Under current appropriations, increases in fees were 
only authorized for nursing homec and physicians. 

COMMENT: If a doctor wants to have a brand name drug dis­
pensed for a drug that is on the multi-source (generic) list, 
can it be done? 
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RESPONSE: Yes, under the follo...,ing conditions. Provic:Jt:rs of 
service ...,ho are licersed t0 prescribe drugs may specify that a 
brand narr.c drug is nEce~~~ary; ho""V.·ever, in ordf->l' for the brand 
llnme drug to be reimburf,able by the Medicaid prograrr, at the 
brand name price, the pr~ctitioner must specify j_n his/her o~n 
handwriting that the d1ug is brand requirPd or brand neces­
sary. This requirement ah'o j ncludes phone pr<escr:i pLions and 
outpatient drug pr<escriptions in medical facilities such as 
lH"'!~-~pj tals &nd nursing hor:-Jes. 

l'rescripti ens with check-off bm:es and rubber stamps and pre­
printe~ statements ~o not meet these requirements. 

CG~Y.ENT: Ho..., often is the drug pricing list updated? 

B_ESPONSE: Th<-' drug pricing file is updated weekly. 

Cm\1-IENT: How often will the fcdE'ral multi-source (generic) 
drug list be updated? 

RfSPONSE: The federal government has stated that they ...,ill 
periodically update ar.d publish the upper limits and the 
source of the drug price in the Medicaid manual. The list is 
dynamic and no schedule has bE> en set. The Department will 
share this information with providers as soon as i.t receives 
the updates. 

COMMENT: How many drugs are on the federal multi-source 
(generic) drug list? 

RESPONSE: There are approximately 235 drugs and approxinately 
21,700 proclucts available through the numerous manufacturers 
and/or wholesclers. 

COMI'o!'l:l_:!:: This J,naposal makes a complicated syst<>m of r.-im­
bursement more clutt•·rE'd with rule changes. No pharmacy can 
stay abreast of a system J ike this. It justmakes us have 
more and more rejected claims, ...,hich means we must resubmit 
them causing more work at the payee level and makes us wait 
longer for our reimbursement which now takes 60 to 90 days and 
must eventually be passed down to our vendors. 

RESFO}!~E: Medicaid claiMs processing reports for the Out­
patient Drug Program during the last six months, ~lay 1987 
through October 1987, sho1N that the average number of clays 
from the date of s~rvice to the date of receipt of the claim 
was 36.9 days and from the date of receipt to the elate of 
rayment was 13 c1ays. 

For the same period of time, the percentage of drug cl "ims 
approved from the date of receipt ...,as 79.5% ...,ithin 10 days of 
receipt and 96,5% within 20 days of receipt. 
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received within 
days and the 

1-30 days, 18% 
remainder were 

Only a small percentage of outpatient drug claims are denied 
or rejected. The reasons for these denials are the claim is 
not signed, the claim is not dated, the National Drug Code 
(NDC) number is inaccurate or not included, the provider 
number is inaccurate or not included, the recipient number is 
incorrect, quantities are listed incorrectly, days of services 
are incorrect or not included, or the claim is over 180 days 
from date of service. 

The Department and our contracted fiscal agent will work with 
any provider to enhance claim processing and turn around time 
from the date of service to the date of payment. 

4. These rules will be effective May 1, 1988. 

Di~ctor, Sodial 
tion Services 

and Rehabilita-

Certified to the Secretary of State --'=~~/~~,~·~l ___ ~~.~------' 1988. 
I 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rules 46,12,204i 
46.12.501, 46.12.502, 
46.12.541, 46,12.602, 
46.12.605, 46.12.902, 
46.12.905 and 46.12.912 
pertaining to Medicaid 
Optional Services 

TO: All Interested Persons 

NOTICE OF AMENDMENT OF 
RULES 46.12.204, 46.12.501, 
46.12.502, 46.12.541, 
46.12.602, 46.12.605, 
46.12.902, 46.12.905 AND 
46,12.912 PERTAINING TO 
MEDICAID OPTIONAL SERVICES 

1. On February 25, 1988, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rules 46.12.204, 46.12.501, 46.12.502, 46.12.541, 
46.12.602, 46.12.605, 46.12.902, 46.12.905 and 46.12.912 per­
taining to Medicaid Optional Services at page 377 of the 1988 
Nontana Administrative Register, issue number 4. 

2. The Department has amended Rules 
46.12.501, 46,12.502, 46.12.541, 46.12.602, 
46.12.902, 46.12.905 and 46.12.912 as proposed. 

46.12.204, 
46.12.605, 

3. No written comments or testimony were received. 

4. These rule changes will be applied retroactively to 
July 1, 1987. July 1, 1987 was the date upon which the rule 
·changes cutting the specified optional services. were to become 
effective. Those rule changes were temporarily enjoined from 
that time until entry of the permanent injunction on 
February 5, 1988. 

and Rehabilita-
tion Services 

d_.Aj Certified to the Secretary of State ..• ~ 1 , 1988. 
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VOLUME 42 OPINION PO, 75 

COUNTY COMMISSIONF:Pf· - Creatior. and taxation oi fire 
ser'.TicE areas; 
FIRE DEPARTMENTS - Creation and tax~tion of fire service 
arec s; 
FIRE DIE.TRIC'"S Creation and taxation of fj_re service 
areas; 
TAXA'"!ON ANP REVENUE Taxation nf teMporary and 
permanent structures in fire service ar~as: 
MONTANA CODE ANNOTATED- Sections 1-2-101, 7-33-2401, 
7-33-2401 !l). 7-33-2404, 7-33-2404 (2) 

HELD: 1. The "property ownPrs" in section 7-33-2401, 
MCA, are owners of real property in the fire 
service area. 

2. The structures taxed under section 7-33-2404, 
MCA, include temporary structures that would 
be benefited by the fire service area. 

J. Allen Bradshaw 
Granite County Attorney 
P.O. Box 490 
Philipsburg MT 59858 

Dear Mr. Brads~aw: 

18 March 1988 

You hav., requested my 
questions: 

opinion on the following 

1. What i.s 
"prop<'rty 
MCA? 

the proper 
owners 11 in 

interpretation of 
section 7-33-2401, 

2. 1'7hat kinds of structures are subject to 
taxntion under section 7-33-~404, MCA7 

arise from legislation enarted in 1987 
for the creation of fire senrj ce areas in 

locations. The purpose of this 
to enab1 <' smaller prop<'rty owners in 

form a district primarily aimed at 

Your questions 
which provines 
unincorpore<ted 
legislation is 
rural areas to 
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protecting structures on their property rather than the 
property itself, and to tax themseJves on those 
structures to pay for the district's operation. See 
Hearing on House Bill 579, before House Committee on 
Local Government, Feb. 9, 1987. Accordingly, the 
statutes provide for the fire service area to be created 
at the behest of the landowners and funded by 
assessments on their structures. 

Your first question is whether the "property owners" in 
section 7-33-2401, MCA, are owners of real property or 
whether the term includes owners of personal property 
such as certain temporary structures. Section 
7-33-2401(1), MCA, provides for the creation of a fire 
service area by the board of county commissioners upon 
receipt of a petition signed by at least 30 "owners of 
real property" or a majority of the owners of real 
property if there are no more than 30 such owners in the 
proposed service area. Subsection (2) of that section 
contains the procedure for establishing the fire service 
area and provides for protests from "property owners" in 
the area. Subsection ( 4) empowers the board of county 
commissioners to dissolve a fire service area and, in 
case of dissolution, places the responsibility of 
remaining debts and entitlements to remaining assets 
after dissolution of the service area on the "owners of 
property" in the area. 

I conclude that the terms "property owners" and "owners 
of property" mean owners of real property. As 
previously indicated, the petition to create the service 
area must be signed by a number of real property owners; 
clearly the Legislature intended the creation and 
dissolution of the fire service area to involve the 
landowners in the proposed area. To interpret the 
remainder of that statute to permit participation of 
persons who own only personal property would be 
inconsistent with subsection (1), and with the 
legislative intent as well. A statute must be read and 
consicJered in its entirety. State ex rel. Cashmore v. 
Anderson, 160 Mont. 175, 500 P./d 921;----9~6 27 (1972), 
cert. del".ied, Burger v. Anderson, 410 u.s. 931 (1973). 
An interprP.tation which def~nes "property owners" as 
owr.ers of personal property is untenable when viewed in 
the context of the purpose of the statutory scheme--to 
provide fire service to structures. You suggest in your 
letter that certain temporary structures may be 
considered personal property; but there are many more 
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kinds of personal property that are not the object of 
the fire service areas. Thus 1 to construe "property 
owners" to include owners of personal property would 
include in the procedure for its creation and 
dissolution, persons who have no purposeful connection 
to the object of the service area. In construing 
statutes, words employed should be given such meaning as 
is re~uired by the context, and as is necessary to give 
effect to the purpose of the statute. In re Shun T. 
Takahaski's Estate, 113 Mont. 490, 129 P:""2d2rr;-220 
(l942). ---

Your next question is whether temporary structures that 
are personal property rather than real property are 
subject to taxation under section 7-33-2404, MCA. That 
section, which provides for financing the fire service 
area, requires the board of county commissioners to 
establish a schedule of rates to be charged owners of 
"all classes of structures benefited by the fire service 
area." § 7-33-2404 (l), (2), MCA. Section 7-33-2404 (1), 
MCA, does not distinguish between temporary and 
permanent structures. I cannot construe such a 
distinction when the Legislature has failed to do so. 
See § 1-2-101, MCA. The only qualification of section 
7-33-2404, MCA, is that the structure is benefited by 
the fire service area. The "classes of structures" 
referred to in section 7-33-2404(2), MCA, are enumerated 
in Title 15, chapter 6, part 1, MCA, which governs 
taxation of all taxable property and includes personal 
as well as real property. If the Legislature had 
intended to exclude temporary structures from taxation 
under section 7-33-2404, MCA, it would have done so. 
See § 1-2-101, MCA. Thus, any temporary structures, 
regardless of designation as real or personal property, 
must be taxed to finance the operation of the service 
area, as long as those structures would be benefited by 
the service area. 

THEREFORE, !T IS MY OPINION: 

1. The "property owners" in section 7-33-2401, 
MCA, are owners of real property in the fire 
service area. 

1.1ontana Administrative Register 7-4/14/88 
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2. The structures taxed under section 7-33-2404, 
MCA, include temporary structures that woul~ 

be henefited by the fire service area. 

7-4/14/88 Montana Administrative Register 



-763-

'/OLUrv:r: ::u. 4 2 OPH'IC!1 NO. 76 

COUN~IF!: - F:~:-:fect nf pa~' ~rcAzc or longevity p2y for 
deputy she:r'_ffs: 
COUNTY COHMISSIO!JEPS - Ef''pr.t of oav freec<> 0n longevity 
pay for deputy sheriffs: · • 
COUNTY OFFICERS A!ID EMPLOYEES - Effect of pay freeze on 
longevity pay for deputy shAri•fs: 
PEACE OFFICF.R.S - Effect of pay frc·c~P or lo?~Ge'-•it-v ray 
tor deputy Eheriffs: 
SALARIES - Fffect nf pav fre<eze on Jnngevity pay fnr 
deputy she.r-icrs: 
SHERIFFS ~ rf~ec:t of pa:' :reeze on longe,Jity pay ~or 
deput:y shRrif:.'s; 
MO!'!TANA con: ANNOTATED- Sections l-2-101, ]-10-/.0"7 1 

7-4-2107, 7-4-2502 to 7-4-2505, 7-4-2510. 

HELD: 1. If tbr. salary of a deput~' sheriff is set at 
the same lE"vel as for the prior fi ~c2l year, 
that year may not be used when calculating 
J ongevi ty pay and the Cleputv' s longevi tv pay 
is, in effect, frozen. 

2. If the pay freeze is lifted and the salarv 
increased, the deputy's longevity pay does not 
include additional longevity pay for the time 
pericr1 during which the salur:' was set at the 
snmc level as the prior fiscal year. 

Richard A. ~imonton 
Dawson Coun~y Attorney 
Dawson Countv Courthouse 
Glendive MT. 59330 

Patrick L. Paul 
rascade County Attorney 
Cascade County Courthouse 
Great Falls ~T 59401 

Hontana Administrative r.egister 

28 March 1988 
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Gentlemen: 

You have asked for my opinion on the following 
questions: 

1. Under section 7-4-2510, MCA, if the 
county commissioners set the salary for a 
deputy sheriff at the same level of 
salary as the prior fiscal year, is the 
deputy's longevity pay frozen? 

2. In the event the county commissioners 
lift the pay freeze and authorize a cost­
of-living increase, does the deputy's 
longevity pay include additional 
longevity pay for the time period during 
which his or her salary was frozen? 

The county commissioners may set their salaries and all 
other countv officials' salaries at the same level as 
the prior fiscal year. §§ 3-10-207, 7-4-2107, 7-4-2502 
to 2505, MCA. According to section 7-4-2508, MCA, the 
sheriff is to set the salary of a deputy sheriff as a 
percentage of the sheriff's income. 

~lith regard to longevity payments, 
MCA, expressly provides that those 
during which the salary is set at the 
prior fiscal year "may not be 
calculation nf longevity increases." 

section 7-4-2510, 
years of service 
same level as the 
included in ~ 

Beginning on the date of his first anniversary 
of employment with the department and adjusted 
annually, a deputy sheriff or undersheriff is 
entitled to receive a longevity payment 
amounting to 1% of the minimum base annual 
salary for each year of service with the 
department, but years of service 9uring ~ 
year in which the salary was set at the ~ 
level as the salary of the prior fiscal year 
!l'iO.Y not be included in ~ calculation of 
longevity increases. This payment shall be 
made in equal monthly installments. [Emphasis 
added.] 

There is no proy.::;ion for making up lost longevity pay. 
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Where the language of a statute is plain, unambiguous, 
direct, and certain, the statute speaks for itself and 
there is nothing to be construed. State v. Hubbard, 39 
St. Rptr. 1608, 1611, 649 P.2d 133T;"D33 (1982). In 
such a case, my function is simply to ascertain and 
declare what is contained in the statute, not to insert 
what has been omitted or omit what has been inserted. 
§ 1-2-101, MCA. Reese v. ~· 196 Mont. 101, 104, 637 
P.2d 1183, 1185 (I98T}. 

If the salary of a deputy is set at the same level as 
the salary of the prior fiscal year, the deputy's 
longevity pay is also, in effect, frozen, because that 
year of service may not be included in any calculation 
of longevity increases. Even when the pay freeze ends, 
the year or years that the deputy's salary was set at 
the same level as in the prior fiscal year may not be 
used to calculate the deputy's longevity pay. Pursuant 
to section 7-4-2510, MCA, loss of an increase in 
longevity pay due to a pay freeze is permanent. 

THEREFORE, IT IS MY OPINION: 

1. If the salary of a deputy sheriff is set at 
the same level as for the prior fiscal year, 
that year may not be used when calculating 
longevity pay and the deputy's longevity pay 
is, in effect, frozen. 

2. If the pay freeze is lifted and the salary 
increased, the deputy's longevity pay does not 
include additional longevity pay for the time 
period during which the salary was set at the 
same level as the prior fiscal year. 

v~ yours, 

,'Mme>m~ ~- Attorney G;~~ 
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OPINION NO. "' 

COURTS, DISTRICT Filing fee requirement for 
substitution of judge in criminal proceedings; 
CRIMINAL LAl'i AND PROCEDURE - Filing fee requirement for 
substitution of judge in district court proceedings; 
FEES - Filing fee requirement for substitution of judge 
in district court criminal proceedings; 
JUDGES Filing fee requirement for substitution ~n 
district court criminal proceedings; 
MONTANA CODE ANNOTATED Sections 3-1-804, 25-1-201; 
HONTANA LAWS OF 1987- Chapter 318. 

HELD: The fee for substitution of a district court 
judge in section 25-1-201 (1) (p), I'.CA, applies 
only in civil actions, and no such fee is 
currently imposed in criminal actions. 

29 March 1988 

Daniel L. Schwarz 
Powder River County Attorney 
Powder River County Courthouse 
Broadus MT 59317 

Dear Mr. Schwarz: 

You have requested my opinion concerning the following 
question: 

Is a party in a criminal district court 
proceeding required to pay the fee specified 
in section 25-1-201(1) (p), MCA, as a condition 
to substituting a judge? 

I conclude that the fee requirement in section 
25-1-201 (1) (p), MCA, applies only to civil actions, that 
it has no effect on criminal proceedings, and that no 
fee requirement for substitutions now exists in criminal 
actions. 
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Section 25-1-~o:, MCA, lists district court :ees in 
civil act'ons, It was amendec jr 1927 by thE addition 
of a new provision, now codified as section 
25-1-201 IJ) (p), MCl,, requiring a 000 fee "for ciling a 
motiun for S'l'bstit.utior.. of a juC.rrc." 1987 Mont. Laws, 
ch. 318, ~ l. Substantial confusion has apparently 
ariser ov~r the applicability of the amendment to 
criminal ections because of substitution rules rPcently 
adopted by .l-_hf: !>1ontana Su~reme Cou1·+ , codified in 
section 3-1-804, r.'lC]'\., wtach statL> that a subEtitution 
motion '1 shall not be effectiv~ for ~ny purpose unlPss a 
-:'ilinq fer· J s paid tc the cl~:•rk o.f +he district: court ir: 
the &11.(Junt set: ; law'" and v.Thich spec.::~ f:i.cc:lly waive such 
f~e ''in crimin~ cases w~~r~ the defendan~ has recPived 
a court-appointed counsel.'' 

It is ouite clenr that the substitution fee reouirement 
if' section 25-l-701 (1) (p), MCA, pertains nnl:• -to civil 
acti.ons. This conclusion is dictated not onlu hv i.ts 
inclusioP j_n Title 25, ~1hich deals with civil- and not 
criminal procedure, but also by the title of the 
underlyi~g bill ar~ session law which provided that the 
amendment was "AN AC~· CREATING A FEE FOR FILING A MOTION 
FOR SURSTITUTION OF A DISTRICT JUilGJ': I!; A CIVII. CASE[.]" 
House Bill No. 141 (Mont. 50th Leg. S"ss.); 1987 l".ont. 
Laws, ch. 318; see Department of Revenue v. ~et Sound 
Power ~ Light ~· 179 Mont. 255, 263, 587 P.2d 1282, 
I28T- (1978) ("[tlhe title of an act i.s presumed to 
indicate the legislatureo's intent"); In re Senate Bill 
Nn. 23, 168 Mont. 102, 105, 540 P.2d975, 976--(1975) 
1"Ta] consideration of the title of the Act is a 
necessary first step in cur search for the purpose nnd 
meaning of this statute'')~ In rP ColemaiJ. Estate, 132 
Mont. 339, 343, 317 P.2d sso--;--sTI (19~('~title 
of the act may be locked to [in constru!.na it]" l . 
Montana statutes do not otherwise imposP a fee for 
substituting a district court judge in criminal 
proceedings. Although the Supreme Court rul<' dealing 
with substitutions could be construed as suggesting such 
a reouirement does exist in criminal actions, the more 
apprdpriate interpretation is that, to the extent a fee 
has been established for those actions, it must be pai~ 
except when the defendant is indigent. 
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THEREFORE, IT IS MY OPINim;: 

The fee for substitution of a district cour~ judge 
in section 25-1-201 ( 1) (p) 1 MCA, applies only in 
civil actions, and no such fee is currently imposed 
in criminal actions. 
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NOTICE OF FUNCTIONS OF AD;HN ISTRATIVE: CODE COt1i1ITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Proposals of the Department 

of Revenue at:'e reviewed only in regard to the procedural 

t:'equirements of the Montan3. \,Jministrative Procedure Act. The 

Committee has the authority to make t:'ecommendations to an agency 

t:'egarding the adoption, amendment, or t:'epeal of a rule or to 

reque:;t that the agency prepat:'e a statement of the estimated 

economic impact of a proposal. In addition, the Committee may 

poll the members of the Legislature to determine if a pt:'oposed 

rule is consistent with the intent of the Legislatut:'e ot:', dut:'ing 

a legislative session, introduce a bill t:'epealing a rule, Ot:' 

directing an agency to adopt or amend a rule, ot:' a Joint 

Resolution t:'ecommending that an agency adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order' to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: i'4ontana ARM) is a 
epar ment of all 

rules of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Re ister (MAR is a soft 
back, oound publication, ssued twice-monthly, 
containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney genera 1 (Attorney Genera 1 's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

u~e of the Administrative Rules of Montana (ARI·l): 

Known 
Subject 
Matter 

Statute 
Number and 
Depertment 

1. Consult ARM topical 
Update the rule 
accumulative table 
contents in the last 
Register issue d. 

index. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through December 
31, 1987. This table includes those rules adopted during the 
period December 31, 1987 through March 21, 1988 and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 
months of the published notice·. of the proposed rule. ) This 
table does not, however, include the contents of this issue 
of the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1987, 
this table and the table of contents of this issue of the 
MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1987 or 1988 Montana Administrative Register. 

ADMINISTRATION, Department of, Title 2 

I-V and other rules use of State's 
Telecommunications systems and Facilities, 
Approval of Installations, Modifications or 
Removal of Telecommunications systems - Use of 
systems, p. 1229, 2086 

2. 5. 201 and other rules Purchasing - Definitions 
Department Responsibilities Delegation of 
Purchasing Aut.hority - Competitive Sealed Bids 
and Proposals - small Purchases of Supplies and 
Services, p. 799, 2144 

2. 5. 201 and other rules - Contracting for supplies and 
Services, p. 1151, 1961 

2.21.605 and other rules - Holidays for State Employees, 
p. 1848, 2369 

2.21.804 and other rules - Sick Leave Fund, p. 733, 1202 
2. 21.810 and other rule - Sick Leave Fund - Structure of 

Fund - Eligibility to Receive Grants, p. 1, 472 
2. 21.1301 and other rules - Sexual Harassment Prevention, 

p. 446 
2.21.6706 and other rules Employee Incentive Award 

Pr6gram, p. 505, 1337 
(Public Employees• Retirement Board) 
I-III and other rules - Salary and Service Credits for 

Retirement systems QUalifying out-of-state 
Service in PERS - Purchasi.ng Military Service in 
the Sheriffs' Retirement System - Granting Full 
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Service credit for Temporary Service Reductions, 
p. 617' 1338 

(Teachers' Retirement Board) 
I-IX · and. other rules - Teachers' Retirement System, 

p. 1600, 2233 
2.44.517 Formula for betermining Contributions Due on 

Termination Pay, p. 2277, 473 
(State Tax Appeal Board) 
2. 51. 307 and other rule . - Appeals from Real and Personal 

Property Tax Appraisals - Orders of the Board -
Decision by the @card, p. 154, 474 

(Workers' Compensation Judge)' 
2.52.310 and other rule - Pro.;:edural Rules - Time and 

Place of Trial - Appeals, p. 1149, 1618 

AGRICULTURE, DeJ)!J;tment Of, Title 4 

I Assessment of Fees for Financial Consulting and 
Debt Mediation, Ji), 803, 1342 

I-II and other .rules - Produce Wholesalers - Itinerant 
Merchants Establishing Bond Equivalents, 
p. 622, 1341 

I-II Emergency Rule ~ Creating a Quarantine to Prevent 
the Entry of Varroa Mite Infested Honeybees into 
Montana, p. 1963 

I-VII Administration of the Honey Bee Program, p. 1855 
I-KI Administration of the ·Alfalfa Leaf-cutting Bee 

PrOqram, P• 1232, 1965 
4.4.302 and other .rules Administration of Claims 

Agl!oinst State Hail Insurance, p. 1861, 267 
4.5.110 and other rules - Regulation of Noxious weed 

Seeds and Seed Merchandising Licenses, p. 1859, 
268 

4.12.1806 Collection of Fees for Produce Inspections, 
p. 805, 1340 

STATE AUDITOR, Title 6 

I-IV Group coordination of Benefits, p. 940, 
1766 

I-VII Independent Liability Funds, p. 1864, 2312 
I-IX Periodic Payment of Quarterly 

p. 1868, 2373 
I-X Health Maintenance. Orqanizations, 

cOMMERcE, Department of, Title 8 

Architects) 
Fee Schedule, p. 2213, 166 

Barbers.) 

Premium 

p. 1238, 

(Board of 
8.6.413 
(Board of 
8.10.1006 
(Board. of 
8.12.603 

Procedure UPon Completion, 
Chiropractors) 

p. 627, 1205 

Examinations, p. 2122, 44 

1311, 

Taxes, 

1770 
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ana other rule - Renewals - Continuing Education 
- tnactive Sta.tus, p. 808, 1343 
and other rules - Unprofessional Conduct - Coae 
of Ethics - Disciplinary Actions - Independent 
Medical Evaluations - consultations, p. 2215, 3, 
475 

(Board of Cosmetology) 
8.14.601 and other rules Schools 

Applications Examinations 
sanitary Standards - Salons -
4 

Instructors 
Electroloqy 

Licenses, p. 2278, 

(State Electrical Board) 
8.18. 402 and other rules Applications Fees 

Examinations - Continuing Education, p. 5, 567 
(Board of Horse Racing) 
8.22.502 and other rules Licenses Issued for 

Conducting Parimutuel Wagering on Horse Racing -

8.22.1804 
(Board of 
8.24.405 

8.24.409 
(Board of 
I-VII 

8.28.420 
(Board of 
I 

General Provisions General Requirements 
General Rules - Definition of Conduct Detrimental 
to the Best Interests of Racing, p. 217, 569 
Twin Trifecta, p. 739, 1619 

Landscape Architects) 
an<l other rule 
p. 2124, 167 
Fee Schedule, p. 9 

Medical Examiners) 

Renewals, 

Licensing, Conduct and Fees for Nutritionists, 
p. 453 
Fee Schedule, p. 2127, 45, 385 

Morticians) 
and other rules - Transfer or Sale of Mortuary 
License Board Meetings and Fee Schedule, 
p. 1251' 2088 

(Board of Nursing) 
I and other rules 

Another state -
Certificate of 
p. 1253, 1620 

- Verification of License to 
Application for Recognition -
Nurse-Midwifery Renewals, 

(Board of Nursing Home Administrators) 
8.34.403 and other rules Board Meetings 

Information - Examinations - contin~ing 
- Fee Schedule - Reinstatement, p. 223, 
Examinations, p. 2129 

Optometrists) 
General Practice Requirements, p. 551 

Public 
Education 
1206 

8.34.414 
(Board of 
8.36.406 
8.36.409 and other rules - Fee Schedule - Therapeutic 

Pharmaceutical Aqents, p. 1718, 2234 
(Board of outfitters) 
8. 39.101 and other rules - Outfitters and Profellsional 

8.39.401 
Guides, p. 553 
and other rules - Board Organization - Procedural 
Rules Public Participation Outfitters 
Standards and Requirements, p.· 1870, 46 
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(Board of Pharmacy) 
8. 40.404 and other rule - Examination Fee - Rescheduling 

(Board of 
8.42.403 
{Board of 
8.48.1105 
(Board of 
8.50.423 

of Dangerous Drugs, p. 2294, 271 
Physical Therapy Examiners) 

Fees, p. 2220, 168 
Professional Engineers and 

Fee schedule, p. 810, 1555 
Land surveyors) 

Private security Patrolmen and Investigators) 
and other rules Definitions Temporary 
&nployment Without Identification card - Resident 
Manager and Qualifying Agents - Identification 
Pocket card Insurance Requirements 
Termination of Business Fee Schedule 
Assessment, p. 629, 1779 

(Board of Psychologists) 
8. 52. 401 and other rules - Psychology - Applications -

Examination - Reciprocity - Licensing - Fees -
Standards Unprofessional Conduct Ethical 
Practice, p. 2296, 570 

(Board of Realty Regulation) 
I-XVI Licensure of Timeshare Brokers and Salespersons -

8.58.411 
8.58.411 
B.58.415A 
{Board of 
8. 61.402 

Registration of Timeshare Offerings, p. 332 
Fee Schedule, p. 1256, 1607, 2089 
Fee Schedule - Late Renewals, p. 1720, 2236 
Continuing Education, p. 634, 1780 

social Work Examiners and Professional Counselors) 
and other rules Licensure Requirements 
Applications - Hours, Credits and Carry OVer -
Noncompliance - Fees, p. 1721, 169 

(Building Codes Bureau) 
8. 70.101 and. other rules - Incorporation by Reference of 

Building Codes - Extent of Local Programs 
Plumbing Fixtures - Permits - Standards - Fees -
Recreational Vehicles, p. 1725, 2237 

8.70.1401 Application for Fireworks Wholesaler Permit, 
p. 1735, 171 

(Passenger Tramway Advisory Council) 
8.72.101 and other rules- Tramway Rules- ANSI Standards, 

P• 1159, 1621 
(Milk Control. Bureau) 
8.19.301 Licensee Assessments, p. 338 
(Financial Bureau) 
8.80.501 Application for Satellite Terminal Authorization, 

p. 1527' 1968 
{Board of Milk control) 

8.86.301 

Notice of PUblic Hearing for a Statewide Pooling 
Arrangement With a Quota Plan as a Method of 
Payment of Milk Producer Prices, p. 1737, 481 
Emergency Amendment - Pricing Rules - Class I 
Price Formula, p. 2238, 48 

8.86.301 Pricing Rules - Class I Price Formula, p. 2318 
(State Banking Board) 
I Emergency Rule Chartering of State Banks 
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Without Notice, p. 1065 
8. 87.203 and other rule - Application Procedure for a 

certificate of Authorization for a state 
chartered Bank - State Bank Organized for Purpose 
of Assuming Deposit Liability of Any Closed Bank, 
p. 1529' 1970 

(Local Government Assistance Division) 
I Administration of the 1987 Federal Community 

Development Block Grant (CDBG) Program, p. 357, 
1207 

8.94.101 Minimum Contents of Local Subdivision Regulations 
Adopted Under the Montana Subdivision and 
Platting Act, p. 1742, 50 

(Montana Economic Development Board) 
8.97.402 and other rules Criteria for Determining 

Eligibility - Bonds and Notes of Board - Loan 
Loss Reserve Account for the Instate Investment 
Fund - Application and Financing Fees, costs and 
Other Charges - Taxable Revenue Bond Program -
Terms, In,terest Rates, Fees and Charges 
Application Procedure to Become a "Certified" 
Montana Capital Company - Application Procedure 
to Become a "Qualified" Montana Capital company, 
p. 636' 1070 

8.97.406 Economic Development Linked Deposit Program, 
p. 405, 1210 

8. 97.409 Loan Participation - Working capital, p. 1609, 
2145 

8.97.802 and other rules - Definitions - Applications -
Tax Credits, p. 1874, 2241 

(Hard-Rock Mining Impact Board) 
B.104.203A Definitions, p, 1161, 1781 
(Aeronautics Division) 
B.t06.602 Liability Insurance Requirements, p. 812, 1344 
(Montana Health Facility Authority) 
8.120.206 Fees, p. 2327, 272 
(Montana Science and Technology Development Board) 
8.122.101 and other rules Investments by the Board, 

p. 2018, 494 
(Video Gaming Control Bureau) 
I-III and other rule - Emergency Rules Licensing 

Video Gaming Machines, p. 1067 
I-VIII and other rules Licenses and Software 

Specifications for Video Gaming Macnines - Policy 
- Definitions Application for License 
Licensee Qualifications Denial Judicial 
Review Quarterly Reportinq Requirements 
Record Retention Requirements General 
specifications for Machines Software 
Specifications Restrictions Prohibited 
Machines - Possession of Unlicensed Machines ~ 
Location - Approval by Oepartment - Repairing 
Machines Inspection and Seizure 
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Transportation - Registration of Manufacturers, 
Supplier.a or Piatributors, p. 1258, 1972 

(Montana State Lottery COIII!Ii.saion) 
8.127.610 License Renewal Fee, p. 2330, 274 
8.127.1201 Prizes, p. 1279, 51 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
I-III Special Education Transportation, p. 1003, 1383 
I-IV Definitions and Tuition Rates for Special 

I-IX 

10.6.101 
10.43.101 

(Boa:rd of 
I 
I 

10.57.301 

10.57.601 

Education, p. 221 
Establishment of Clearing Accounts for Use in 
School Districts, p. 1745, 2375 
and other rules - School Controversies, p. 2331 
and other rules - operation of Postseoondary 
Vocational-Technical Centers, p. 1743, 2377 

Public Mucati.onl 
student Assessment, p. 340 
student 'l'ransportatiQn for the Montana school for 
the Deaf and Blind, p. 1372, 2146 
and other rule - Endorse~~~ent Information - Class 
3 Administrative certificate, p. 2131, 52 
and other rules - Request to suspend or Revoke a 
Teacher or Specialist Certificate: Preliminary 
Action - Notice and Opportunity for Hearing Upon 
Determination that Substantial Reason Exists to 
Suspend or Revoke Teacher or Specialist 
certif'icate - Hearing in Contested Cases - ~fter 
Hearing by Membe~ of Board/Hearing Examiner/Board 
of Public Education - Appeal fr0111 Denial of a 
Teacher or Specialist certificate 
Consideration& Governing Acceptance of Appeal -
Hearing on APpeal, p. 515, 1211 

10.58.101 Advisory Group, p. 11 
(Montana State Library Commis&ion) 
10.101.101 and other rules Montana Library services 

Advisory council Library Services and 
Construction Aot (LSCA) Grants, p. 302, 1622 

10.101.203 and othe:r rule$ - Organizational aftd Procedural 
Rules General Po;Licy and Public Library 
Development, p. 283, 741, 1624 

FNMILY SERVI£1$ 1 Deptrtment of, Title 11 

I-II 

I-III 

I-VIII 

I-VIII 

7-4/14/88 

and other rule - Recovery of Foster care or Day 
Care OVerpayments, p. 457 
Designation of Local service~;~ Areas and Local 
Youth services .. Advisort councils, p. 1382, 1784 
Confidentiality of Case Records containing 
Reports of Child Abuse and Neglect, p. 94~, 1980, 
2378 
Tempo.rary Rules - Youth Placement committees, 
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p. 1163, 1556 
I-VIII Youth Placement Committees, p. 1169, 1625 
I-XIII Procedures for Rulemaking - Declaratory Rulings -

Conteste4 Case Hearings, p. 1374, 1782, 2378 
I-XXVI Licensing Requirements for Youth Detention 

Facilities~ p. 2037, 2379 · 
11.7.501 Foster Care Review committees, p. 1879 
11.12.101 and other rule Substitute care Placement 

Budgets, p. 2133, 172 
11.14.102 Defining Group Facilities Established Chiefly for 

lduea.tional PUrposes, p. 342 
46.5.922 Child Day care Centers, p. 1175 

FISH, WILDLIFE AND PARKS. Qepartment of. Title 12 

I Prerequisites for Special Elk Permdt, p, 225 
I-V Administration of the Pheasant Enhancement 

Proqram, p. 16 
I -VI Guidelines for the Sale of Excess Fish Eggs, 

p, 19 r 4971 575 
I-VII Bst~lishing Procedures for Wildlife Habitat 

Acquisition, p. 13 
I-VIII Rules Regulating Fishing contests, p. 959, 1627 
12.3.101 an4 other rules - Licenses and License Agents, 

p. 227 
12.6.201 and other rules - Field Trial Regulations, p. 28, 

496 
12.6. 701 Personal Flotation Devices and. Life Preservers, 

p. 308, 1072 
12. 6. 703 Limit the Requirements For Fire Extinguishers on 

small Motorboats and vessels, p. 363, 1073 
12.6.901 Est~lishing a No wake Speed on Portions of 

Harrison Lake, p, 242, 1557 
12.6. 901 Prohibiting Motor or !ngine Ope:u.ted Vessels on 

the Bighorn River from Afterbay Dam to the 
Bighorn Access Area, p. 244, 1480 

12.6,901 Water Safety Regulations - Closing Crystal Lake 
in Fergus County to Motor-Propelled Water Craft 
and to Establish a No-Wake Speed Limit on 
Portions of Lake Kookanusa on Cripple Horse Bay, 
p. 955, 2242 

12. 6.1406 Allowing for the Sale of the Progeny of Raptors 
Under Certain Conditions, p. 344 

12.8. 202 and other rules - Public Use Regulations for 
Department's Designated Recreation.Areas, p. 21, 
498 

12.8.504 CUltural Resource Coordinator, p, 29, 499 

HEALTH AND ENVIRQNMENTAL SCI!I!!CBS, DePartment o,, Title 16 

I Licensing and Certification of 
Hospital Protocols for Organ 
p. 1384, 1786 
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I-XII 

I-XLIX 

16.6.301 

16.8.701 

16.8.820 

16.8.937 

16.32.101 

16.32.501 
16.35.102 

16.44.102 

16.44.303 

-778-

Procedures for Administration of the wrc 
Supplen~ental Food Program, p. 346 
and other rules - Control Measures to Prevent the 
Spread of Communicable Diseases, p. 816, 964, 
2147 
and other rules - Records and Statistics - Birth 
Certificates - Marriage Applications - Death and 
Fetal Death Certificates, p. 997, 1481 
and other rules - Air Qualilty - Definitions of 
PM-10 PM-10 Emissions and Total Suspended 
Particulate - High-Volume Measurement Method for 
Lead - Ambient Air Quality Standards for PM-10 -
Significant Emission Rates for PM-10 - Ambient 
Air Increments for Total Suspended Particulate, 
p. 463 
Air QUality Standards for Sulfur Dioxide, p. 742, 
815, 1482 
and other rules - Air Quality Models - Fuel 
Burning Equipment New source Performance 
Standards - Emission Standards for Hazardous Air 
Pollutants - Lewis & Clark County clean Air 
Ordinance, p. 2135, 500 
and other rules - Review of Certificates of Need 
for Health Care Facilities, p. 641, 1074 
Reportable Tumors, p. 358 
and other rules - End-stage Renal Disease 
Application Procedures - Benefit Periods - Non-
financial Eligibility Requirements Eligible 
Services and Supplies - Non-eligible Services -
Conditions on Paying Claims, p. 1387, 1790 
and other rules - Hazardous Waste Management -
Federal Regulatory Changes Pertaining to closure 
and Post-closure Requirements - Access to Public 
Records . Transfer Facilities commercial 
Transfer Facilities Holding Hazardous Wastes for 
Ten Days or Less, p. 1881, 53 
and other rules - Hazardous Wastes - Definition 
of Hazardous Wastes - Requirements for Recyclable 
Materials Reclassification as a Boiler 
Regulation of Certain Recycling Activities 
Information Statement Pertaining to ARM Title 16, 
Chapter 10, Regarding the Availability of 
Information, p. 459 

HIGHWAYS, Department of, Title 18 

I 

I 
I 
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Certifying Drivers of Special Vehicle 
Combinations, p. 31, 386 
Special Vehicle Combinations, p. 747, 1484 
Display of Monthly or Quarterly GVW Fee Receipts, 
p. 1000, 1483 
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INSTITUTIONS, Department of, Title 20 

20.2.201 
20.3.202 

20.3.401 

Contested Cases, General Authority, p. 2341, 387 
and other rules - Certification and Evaluation of 
Alcohol Programs, p, 1906, 2383 
Certification of Chemical Dependency counselor, 
costs of Re-examination, p. 156, 576 

JUSTICE, Department of, Title 23 

I-II 
I-XIX 

23.3.118 

23.3.133 

23.3.301 

23.4.101 

Exemption from the Seatbelt Use Act, p. 2058, 173 
Implementation of the Victims Compensation Act by 
the Crime Victims unit and Division of Crime 
Control, p. 1391, 1793 
and other rule - Vision Tests - Vision Standards 
for Driver Licenses, p, 1002, 1611, 503 
and other rules - Licensing of Commercial Motor 
Vehicle Operators, p. 1399, 62 
and other rules - Highway Patrol Qualifications 
and Procedures, p. 1748, 72 
and other rules - Alcohol Analysis, p. 2138, 275 

~-ABOR AND INDUSTRY, Department of, Title 24 

I-VIII New Horizons Program, p, 1005, 1486 
24.12.204 Establishing Qualifications of Daycare Providers 

for the New Hori~ons Program, p. 33, 388 
24.16.9007 Annual Adoption of Prevailing Rate of Wages, 

p. 1177. 1633 
(Human Rights Commission) 

Notice of Hearing and Petition for Declaratory 
Ruling - In the Matter of Application of the 
Missoula Community Hospital, as to Whether it May 
Employ Only Males as Orderlies, p. 2060 

24.9. 210 and other rules - Procedures for Investigation 
and Conciliation of Complaints Filed with the 
Commission - Pre-hearing Procedures, p. 431, 1088 

24.9.1107 Age Discrimination in Housing, p. 1094 
(Workers' compensation Division) 
1 Temporary Rule - Impairment Rating Panel, p. 660, 

1084 
I Temporary Rule - Distribution of Benefits from 

the Uninsured Eroployer.s Fund, p. 662, 1083 
I Distribution of Bene.fits from the Uninsured 

Employers Fund, p. 1532, 1991 
I Impairment Ratin9 Dispute Procedure, p, 1534, 

1985 
I 

I 

I 
I-II 

security Deposits of Plan Number Two Insurers, 
p. 1549, 1992 
Time Limits for Administrative Review and 
Contested Case Hearings, p. 668, 1212 
Rates for Hospital Services, p. 1918, 2388 
Temporary Rules - Rehabilitation, p. 664, 1086 
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I-IV Renabilitation, p. 1536·, 1988 
24.29. 702A and other rules - Self-Insurers, p. 1549, 1920, 

2385 

STATE LANDS, DePfrtment of, Title 26 

I 

I-X 

and other rules - Federal Farm Compliance Program 
- Fee Schedule - Definitions - Rental Rates -
Lease and License Reports and Renewal 
Assignments - Subleasing - Pasturing Agreements -
Cancellation of Lease or License - Mortgages and 
Pledges, p. 1281 1 13 
and other rule - Remining under the Montana Strip 
and Underground Mine Reclamation Act, p. 2063 

LIEUTENANT GQYPNO!• Title 30 

(Statehood Centennial Office) 
30.3.102 and other rule Cnanginq of Royalties for 

Exclusive Licenses - Fees for Project Licenses, 
p. 2222 

LIVESTOCK, Department of, Title 32 

I 

32.3.104 
32.3.216 
32.3.219 

32.3.220 
32.3.401 

32.3.1203 

Establishment of a State Meat and Poultry 
Inspection Program, p. 2342, 390 
Subject Diseases or Conditions, p. 1293, 83 
EqUine Quarantine·stations, p. 1288, 84 
Protecting Montana Swine Industry Against 
Importation of Disease, p. 1291, 1994 
Importation of Bovine semen, p. 2345, 389 
and other rules Clarifying Authority for 
Control of Brucellosis Affected Herd Owner 
Rights and Obligations, p. 1295, 85 
and othet rulea - Updating Rabies Proc$dures, 
p. 1930, 86 

NATURAL !!!SOURCES AND CON$!RVAT!ON, Department of. Title 36 

(Board of Natural Resources and conservation) 
I-XXII Procedures and Policy for the Reclamation and 

Development Grants Program, p. 2347 
36.12.101 and other rules Pefini tions Forms 

Application and Special Fees Issuance of 
Interim Permits, p. 857, 1560 

36.20.101 and other rules Weather Modification 
Regulation, p. 863, 1561 

(Board of water Well Contractors) 
36.21.415 and other rules - Fee Schedule - Monitoring Well 

Constructor Licenses, p. 1180, 1635 
(Board of Oil and Gas Conservation) 
36.22.501 and .othe~ rule - Location Limitations - Plugging 

and Abandonment Procedures of Seismic Shot Holes, 
P• 5201 1095 
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PUBLIC SERVICE R§GVLATION, Department of, Title 38 

I Allowing All Moto.r Carrier• Registered with the 
Montana P\ll:llio service COIIII!Iisaion to Purchase a 
Temporary Vehicle , Trip . Peoit in Lieu of a 
Vehicle Identification StUIP, p. 2224, 276 

I-IV Ratelll&k,ill'J · Treatment of cont.ribution in Aid of 
Construction, p. 2356 . 

38.3 •. 704 and othet ;z;ule - Filing by Motor Carriers of 
Proof of It~suranoe, p, 874, 1345 

38.5.1801 llln4. othe~; rules - Prohibiting the Nonessential 
Use .of Natural Gas for OUtdoor Lighting, p. 1616, 
2161 

38.5.2502 aeaponsibility for the _.Expense of Maintaitt'ing 
Water Utility service Pipet! frmo the Water Main 
to the Consumer's Pr~~;ty.:t.-ifle; p. 1614, 2162 

REVBNyJ. Department of. Title 42 

I 

I 

I 

I 
I 

I 
I 
I 

I 

I 

I 
I 
I 
I 

I-II 

I-II 

I-III 
I-IV 
I-V 

I-VI 

I-VII 

Partial Pays~~~mt of Tu:ea - Rules on waiver of 
Pe.nalty and Interest, p. 565 
Clarification of BKception to Tax Levy Limit for 
the ;£>ro»erty Aaauament P.ivieion, p. 2071, 396 
Motor !'uel Tu: Card.trol Compliance and 
Mminiatration, p. 1008, 1565 
BXI$lpt Rl!lti~;ement Limitation, p. 1186, 1801 
Income 'l'ilX Deduction for Household and Depend.ent 
care Expenses, p. 1188, 1642 . 
Capital Gillin Bxc1u.aion, p. 1190, 1640 
10' Income TaX surtu, p. 1192, 1639 
Moto.t Fuel Tax Bonds - Problem Accounts, p. 1196, 
1651 
Severance Tax - Stripper b8111ptiona, p. 1198, 
1650 
Temporary Rule seveJ;"ance Tax Stripper 
Exelllption in Exc:eas of Actual Production, 
p. 1200' 1563 . 
Small Busineaa Lia))ility J'Un4a, p.' 1750, 2390 
Definition of Earned Income, p. 1943, 2243 
Surtu oncorporatione, p. 1951, 277 
and other rule ~ Resid.encea of Disabled Veterans, 
p. 243 
tow Income Resid.ential ~roperty Tax Benefit, 
p. 238 
New_ and Expan<!.in9 Ind.ustry_ and Class Twenty 
Property,. p. 264 
Withholding Tax-Lien~Affid&vit, p. 1194, 1643 
Opetatinv Liquor Stores, p. 1183. 1798 
Corporation License Tax Exemption for Research 
and Develo~ht Firms, p. l4SO, 1802 
Sales Aaseument Ratio Studies to Adjust Real 
Property Values, p. lS8, 577 
Airline" Regulations for CoJ;'PQriltion Licenae 'l'ax, 
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I-X 

I-X 
I-XI 
I-XI 

I-XI 
I-XI 

I-XIII 

42.6.101 

42.6.121 

42.11.201 

42.12.128 

42.13.222 

42.15.311 

42.17.105 

42.17.105 

42.17.105 

42.17.131 

42.21.101 

42.21.106 

42'.21.114 
42.21.120 
42. 21.201 

42.22.101 
42.25.1001 

42.25.1005 
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p. 2073, 401 
Purchasing and Distribution of Liquor and Table 
Wine PrOducts, p. 1932, 87 
Tertiary Production for Natural Resource and 
corporation• Tu, p, 1422, 2091 
Dangerous Drug Tax Act, p. 1433, 2093 
TempOrary ~ulea - Accommodation Tax, p. 674, 1097 
Temporary Rules - Light Vehicle and Motorcycle 
Tax, p. 678, 1106 
Accommodations Tax for LOdging, p. 1020, 1637 
Water's Edge Election for Multinational 
Corporations for Corporation Taxes, p. 1945, 
2226, 278 
Light Vehicle and Motorcycle Tax Personal 
Property 'taxi p. 1014, 1646 
and other rules - scale of Suggested Minimum 
Contributions tor Child Support, p. 1941, 2391 
and ·other rule - Child Support Collection Fees, 
p. 360 
and other rule - Montana Liquor Vendors and 
Representatives, p. 1441, 1795 
and other rule catering Endorsements 
Permissible and Prohibited Activities Regarding 
Selling Beer in Grandstands, p. 876, 1491 
Beer Wholesaler and Table wine Distributor 
Recordkeeping.Requtrements, p. 754, 1213 
and other rule - Withholding from Retirement Plan 
Benefits, p, 1430, 1752; 392 
Temporary :Amendment - computation of Withholding, 
p. 672, 1112 
Computation of Withholding - Income Tax, p. 1029, 
1564 
computation ot Withholding - Income Tax, p. 1953, 
2244 
Withholding Allowance Review Procedures, p. 68 3, 
1113 
and other rule Aircraft and Watercraft 
Taxation, p. 236 
•nd other rules - Trending and Depreciation for 
Personal Property ·for Taxation Purposes, p. 249 
Abstract Record valuation, p. 247 
and other rules - Taxation of Livestock, p. 232 
and other rules - Classification of Nonproductive 
Patented Mining Claims and Nonproductive Real 
Property, p. 758, 1214 
and other rule - Taxation of Airlines, p. 229 
and other rules - Net Proceeds Rules for the 
Natural Rsource and Corporation Tax Division, 
p. 361 
and other rul~ - Temporary Rules - Severance Tax 
- Stripper Well and New Well Incentives, p. 1010, 
1489 
and other rules - Severance Tax - Stripper Well 
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and New Well Incentives, p. lOll, 1647 . 
42.31.2141 Personal Property Tax and overpayment Refunds for 

PUblic Contractors, p. 1438, 1803 

SECRETARY OF STATE, Title 44 

I 

I-II 

1.2.204 

1.2.331 

1.2.419 

and other rules - Fees for Filing Federal Tax 
Liens - Fees for Filing Documents, p. 470 
and other rule - Fees and Format for Filing 
Notice of Agricultural Lien and certificate of 
Information Obtained by Public Access, p. 1553, 
2163, 2392 -
and other rules - Temporary Rules - Rule Types 
and Their Location - Updating Procedures, p. 685, 
1114 
and other rule - Removal of Repealed Rules from 
ARM - Official Report of the Recodification of 
Title, p. 1299, 1652 
1988 Scheduled Dates for Filing and Publication 
of the Montana Administrative Register, p. 2080, 
2392 

1.2.421 and other rules - Subscription to the ARM - Cost 
- Agency Filing Fees, p. 1956, 2357A, 282 

44.9.202 and other rules Procedures .for Conducting 
Elections by Mail Ballot, p. 1753, 2394 

(Commissioner of Political Practices) 
44.10. 3 31 and other rules - Limitations on Receipts from 

Political Committees to Legislative Candidates -
Uniform System of Accounts - Mass Collections at 
Fundraising Events, p. 161, 595 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I-II 

I-IV 

I-VII 

46.2.210 

46.4.101 

46.6.1501 

46.8.501 

46.10.321 

Inpatient Hospital Reimbursement System Based 
Upon Diagnosis Related Groups (DRGs) for Montana 
Medicaid Program, p. 1304, 1658, 1804 
Medicaid Reimbursement for services of Nurse 
Specialists, p. 1331 
and other rule Reporting and Handling of 
Incidents Relating to Recipients of Developmental 
Disability services, p. 39, 381 
and other rule - Ad.minist.rative Fair Hearings, 
p. 2082. 2395 
and other rules - Transfer of rules from the 
Community Services Division to the Department of 
Family Services, p. 1492, 1653 
and other rules - Program for Persons with Severe 
Disabilities, p, 524, 1115 
Quarterly Reports Required of the Developmental 
Disabilities Division, p. 2358, 285 
and other rules - Medicaid coverage of Pregnant 
Women - Medicaid Coverage of Eligible Individuals 
Under 21 Years of Age, p. 1300, 1655 
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46.10.403 
46.12.102 

46.12.201 

46.12.204 

46.12.204 

46.12.204 

46.12.302 

46.12.315 

46.12.401 

46.12.503 

46.12.504 

46.12.5.26 

46.12.541 
46.12.602 
46.12.1204 
46.12.2003 

46.12.3803 

46.12.3803 
46.12.3803 

46.13.301 

46.13.302 

46.14.301 

46.25.728 
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AFDC Table of Assistance Standards, p. 760, 1215 
Medicaid Reimbursement for Multi-source Drugs, 
p. 1958 
Eligibility Requirements for Medical Assistance, 
p. 35, 404 
and other rulea - Medicaid Optional service a, 
P• 377 
and other rule - Nurse Specialists Services 
Provided ·- servicea NQt Provided by Medicaid 
Program, p. 1311, 1688 
and other rules - Medicaid OPtional Services and 
co-payments, p. 560, 895, 1334 
and other rules - Inpatient Psychiatric services, 
p. 554, 900, 1116 
Prohibition of Certain Provider Fee Increases, 
p. 2142, 91 
and other rules - Medicaid Sanctions, p. 1062, 
2164 
and other rule - Inpatient Hospital services -
Definitions All Hospital Reimbursement 
General, p. 1304, 1658, 1804 
Inpatient Hospital Services, Requirements 
Length of Stay - Authorization, p. 1762, 2168 
OUtpatient Physical Therapy Services, p. 1329·, 
20.94 
Hearing Aids, p, 36, 596 
and·other rule·- Dental services, p. 2359, 286 
Nursinq Home Payment Rates, p. 164, 506 
and .other rules - Reimbursement for Physician 
services, p. 1035, 1496 
Cost of Living Increases in Medically Needy 
Inc~ Stan4ar4s, p. 2084, 2397 
Medically Needy Income standards, p. 878, 1346 
Medically N~tedy tnc0111e Standards - Eligibility 
RequituMmts, p. 1764, 2172 · 
and other rules - Establishment of a Percentage 
of Income Plan (PIP) In Ravalli County, 
p. 1757. 2245 
.LQw Income Bnergy Assistance Program, p. 1454, 
1805 
and other rules Low Income Weatherization 
ASsistance Program, p. 2227, 289 
Eligibility Determinations for General Relief 
Assistance, p. 527, 1117 
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