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The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules, the 
rationale for the change, date and address of public hearing, 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists 
any changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted 
at the back of each register. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF OPTOMETRISTS 

Ir. the matter of the proposed ) 
amendment of a rule pertaining ) 
to practice requirements ) 

NOTICE OF PROPOSED AMENDMENT 
OF 8.36.406 GENERAL PRACTICE 
REQUIREMENTS NO 
PUBLIC HEARING CONTEMPLATED. 

TO: All Interested Persons: 
1. Or. April 23, 1988, the Board of Optometrists proposes 

to amend the above-stated rule. 
2. The proposed amendment of 8.36.406 will read as 

follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 8-1072 and 8-1073, 
Administrative Rules of Montana) 

"8.36.406 GENERAL PRACTICE REQUIREMENTS (l) will remain 
the same. 

(a) the direct 

37-10-30 l, 

REASON: This amendment is being proposed to allow a licensed 
optometrist the opportunity to be a member of a professional 
corporation with another licensed professional for the purpose 
of promoting eye care. 

3. Interested persons may submit their 
arguments concerning the proposed amendmer.t 
Board of Optometrists, 1424 9th Aver.ue, 
59620-0407, no later than April 21, 1988. 

data, views or 
in writing to the 
Helena, Montana 

4. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments 
orally or in writir.g at a public hearing, he must make written 
request for a hearing and submit this request along with any 
commer.ts he has to the Board of Optometrists, 1424 9th 
Avenue, Helena, Montana 59620-0407, no later than April 21, 
1988. 

5. If the board receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental ager.cy or subdivision or 
from an association having r.o less than 25 members who will be 
directly affected, a pUblic hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
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directly affected has beer. determined to be 23 based or. the 
licensees ir. Montana. 

BOARD OF OPTOMETRISTS 
K. R. ZUROFF, O,D., PRESIDENT 

~- ~~ BY: I . 

K ~ c L~RECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, March 14, 1988. 
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BEFORE 'rHE BOARD OF OUTFITTERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of proposed 
amendment, repeal, and adoption 
of rules pertaining to outfitters 
and professional guides 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON AMENDMENT TO RULES 
8.39.101, 8,39.201, AND 
8.39.202, REPEAL OF RULES 
8.39.401 THROUGH 8.39. 
417, AND THE ADOPTION OF 
NEW RULES I. THROUGH 
XVIII. 

1. Or. Friday, April 22, 1988, at 9:00 a;m., a public 
hearing will be held in the downstairs conference room of the 
State of Montana Department of Commer.ce building located at 
1424 9th Avenue, Helena, Montana, to consider the proposed 
amendment, repeal, and adoption of rules pertaining to 
outfitters and professional guides, 

2. The proposed amendments Will read as follows: (new 
matter underlined, deleted matter interlined) (full text of 
the rules is located at page 8-1113, Administrative Rules of 
Montana) 

11 8.39.101 BOARD ORGANIZATION AND POLICY (1) The board 
of outfitters hereby adopts and Incorporates the 
organi~ational rules of the department of commerce listed at 
Chapter 1 of this title of the Administrative Rules of 
Montana. 

(~) It is the policy, intent, and purpose of the board 
of outfitters to provide qual1t~ regulatory functions and 
services to the rofession it re u ates and the ublic in 
or er to promote, maintain, and rreserve an ever- m~rov1na 
hi&h degree of competence in the pro ession, satisfact on in 
the ublic and an ever-iast1n environment !r. which the 
pro ess1or. o}erates. 

Auth: -4-261, MCA Imp: 2-4-201, MCA 

"8. 39.201 PROCEDURAL RULES (1) The board of outfitters 
hereby adopts and incorporates the procedural rules of the 
department of. commerce as listed in Chapter 2 of this t1 tle of 
the Administrative Rules of Montana." -

Auth: 2-4-261, 37-47-261, MeA Imp: 2-4-201, 37-47-201, 
MCA 

"8.39.202 PUBLIC PARTICIPATION RULES (1) The board of 
outfitters hereby adopts and Incorporates b1-~ft~&-refere"ee 
the citi~en participation rules of the department of commerce 

· as listed in Chapter 2 of this title of the Administrative 
Rules of Montana. 

(2) Dates, times, and ~laces for meetings and other 
activities of the board o outfitters ma e obtained b 
contact ng the board o ice. 
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(3) Communications to the board of outfitters rna~ be 
made to: Board of Outfitters, Department of Commerce,tate 
of Montana, 1424 9th Avenuei Helena, Montana, 59620." 

Auth: 2-3-103, 2-4-20 , 37-47-201, MCA Imp: 2-3-103, 
2-4-201, 37-47-201, MCA 

REASON: These amendments are necessary to expand and make 
clear the purpose and intent of the board and to provide for 
ready access to and communicate with the board office, 

3. The proposed repeal of rules provides that ARM 
8.39.401, 8.39.402, 8.39.403, 8.39.404, 8.39.405, 8.39.406, 
8.39.407, 8.39.408, 8.39.409, 8.39.410, 8.39.411, 8.39.412, 
8.39.413, 8.39.414, 8.39.415, 8.39.416, 8.39.417, the complete 
text being found at pages 8-1115 through 8-1120 of the 
Administrative Rules of Montana, shall be repealed, 

REASON: Reallocation of the board to the department of 
commerce and major revisions of the practice act indicate that 
change in the existing rules is necessary to establish 
cohesive and complete rules in line with the current duties, 
functions, and authority of the board. Repeal of existing 
rules is necessary because they were intended for 
administration by another department of state government in 
concert with an advisory board and are not readily adaptable 
to the intended statutory changes. Amendments to the existing 
rules would be unduly cumbersome, It is the opinion of the 
board that a total re·vision is more orderly and efficient and 
understandable than would be rule amendments. It would 
therefore be in the best interests of the profession and the 
public. 

4, The proposed new rules will read as follows: 

"I. LICENSURE--OUTFITTER LICENSES ( 1) An outfitter 
license shall be issued to an applicant who has demonstrated 
to the board that he or she has: 

(a) met the qualifications to provide those services of 
an outfitter indicated on the license application; 

(b) successfully passed the required examination 
pertaining to those functions; and, 

(c) filed ar. operations plan that has been approved by 
the board, 

(2) The license issued shall designate, and thereby 
authori~e the outfitter to conduct, those functions of an 
outfitter that the applicant has qualified for. Functions of 
an outfitter to be indicated or. the license application and 
license issued, if qualified for, shall be one or more of the 
following: 

(a) hunting services; 
(b) fishing services; 
(c) both hunting and fishing services; 
(d) saddle or pack animal; 
(e) personal services; 
(f) camping equipment; 
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(g) transportation (vehicles or other conveyance); 
(h) boat or other floating craft; and, 
( i) lodging." 
Auth: 37-1-131, 37-47-201, MCA Imp: 37-47-101, 

37-47-201, 37-47-301, 37-47-302, 37-47-307, 37-47-308, MCA 

REASON: The statements of reasonable necessity for each of 
the three basic requirements for licensure set forth in this 
rule--qualifications, examination, and operations plan--will 
be found at the particular rule applicable to each (following 
immediately), This rule is necessary to set forth and make 
clear the basic requirement~ that shall be met prior to 
licensure. It is also necessary to make clear those functions 
of an outfitter that may be listed on a license. It also 
provides for the issuance of general and special licenses. 

"II, LICENSURE--OUTFITTER QUALIFICATIONS ( 1) In 
addition to meeting all of the qualifications contafned in 
section 37-47-302, MCA, each applicant for an outfitter 
license shall: 

(a) have three seasons of experience in Montana as a 
licensed outfltter or a licensed professional guide working 
for a licensed outfitter; and, 

(b) be qualified to provide all services and use all 
equipment necessary to provide the functions of an outfitter 
that his or her license will authorize him or her to conduct. 

(2) The experience required in this part shall be in the 
field of hunting for an outfitter that is applying for an 
outfitter license that authorizes hunting, fishing for a 
license authorizing fishing, and both for a license 
authorizing both hunting and fishing. 

(3) One season of experience shall mean experience, for 
a hunting outfitter applicant, of not less than six weeks 
hunting as a licensed outfitter or licensed professional guide 
and, for a fishing outfitter applicant, of not less thar.. eight 
weeks fishing as a licer..sed outfitter or licer..sed professior..al 
guide, except: 

(a) if the board determines it is not possible or 
practical for an applicant to obtain the required experience 
for the particular species of game that an appl1qant intends 
to provide services for, the board may determine other 
appropriate experience qualifications; 

(b) one season of experier..ce may be waived by the board 
for an applicant who has completed training at an outfitter or 
guide school approved by the board; and, 

(c) under circumstances where the hunting season for any 
species is less than six weeks long, the board may determine 
that a season of experience is equal to .the length of that 
hunting seasor.. 

(4) An applicant may accumulate only one season of 
experience for hunting and or.e season of experience for 
fishing in one calendar year." 

Auth: 37-1-131, 37-47-201, MCA Imp: 37-47-201, 
37-47-302, 37-47-304, 37-47-307, 37-47-308, MCA 

MAR Notice No. 8-39-2 6-3/24/88 



-556-

REASON: Experience, as a qualification tor licensure, is 
required by law. This rule is necessary to safeguard 
participants and the public. The board has determined that 
the practical knowledge learned from three seasons of 
experience provides ability to conduct outfitter functions 
competently. The board has determined that one or two seasons 
experience, by itself, is not sufficient to provide that 
practical knowledge of terrain, weather, and other situations 
in general, that is necessary to conduct outfitter functions 
competently. 

"III. LICENSURE--OUTFITTER EXAMINATION (1) Application 
to take the outfitter examination shall be by completed 
license application accompanied by the required fee no later 
than thirty days prior to the examination date. 

(2) The examination shall be given in Helena, Montana, 
on the second Tuesday of January, April, July, and October of 
each year. 

(3) An applicant who has failed the examination shall 
not be eligible to take the next scheduled examination. 
However, after submitting new application and new examination 
fee, an unsuccessful applicant may retake the examination at 
any scheduled examination thereafter. 

(4) An applicant who fails the written examination may, 
within fifteen days of notification of failure, review his or 
her examination at the board office. During this review, the 
applicant may review only questions answered incorrectly. 
Correct answers to those questions will be furnished to the 
applicant. No representative of the board shall discuss the 
substance of the examination with the applicant. The 
applicant will not be allowed to record any information from 
the examination during the review." 

Auth: 37-1-131, 37-47-201, MCA Imp: 37-47-201, 
37-47-305, MCA 

REASON: Examination is required by statute. It is a 
generally accepted method of measuring competence to practice, 
Parts of the rule are necessary to preserve security of the 
examination. The balance of the rule is necessary to 
establish procedures for administering examinations, reviewing 
examir.ations, ar.d retakir.g exam1~at!ocs. 

"IV. LICENSURE--APPROVED OUTFITTER OPERATIONS PLAN 
( 1 l. On a form providecl by the board and accompar.ied by 

the required fee, each outfitter shall file, for approval by 
the board, an operations pl!in that shall detail the following 
ir.formatior.: 

(a) place of operation; 
(b) name under which business is conducted; 
(c) names of the owners of the business; 
(d) area hur:ted; 
(e) rivers and lakes fished; 
(f) maximum numbers of guests to be served at one time; 
(g) equipment owned; 
(h) equipment leased; 
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(i) public land use permits held; 
(J) private land leases or written permission held; 
(k) game hunted or fished; 
(1) number of employees to be used; 
(m) type and si~e of facilities; 
(n) liability insurance company and policy number; and, 
(o) other information the board may deem necessary. 
(2) The area of approved use designated on an operations 

plan must be an area where use is being transferred from an 
existing operation to a new operations plan or an area where 
the intended use will not cause conflicts with existing use. 

(3) In order to determine if the intended use will cause 
conflicts with existing use the board may serve notice to the 
public, the Montana department of fish, Wildlife, and parks 
administrative offices, and federal and state land management 
agencies in the area of intended use for the purpose of 
soliciting comments. The determination by the board shall be 
baaed on comments received. 

(4) The equipment listed on the operations plan must be 
sufficient to serve the maximum number of clients listed on 
the plan. 

(5} The area of use must be sufficient to provide a safe 
service for the number of clients listed on the plan. 

(6) The number of employees listed in the operations 
plan must be sufficient to provide a safe experience for the 
clients. 

(7) The sleeping and food preparing and aerving areas 
must be sufficient for the numbers of persons utili~ing them. 

(8) The intended use shall not be detrimental to the 
environment or game. 

(9) A representative of the board will inspect the 
equipment, livestock, and facilities listed on an operations 
plan. 

(10) A new applicant's equipment, livestock and 
facilities shall be inspected before final approval of an 
operations plan. An existing outfitter's equipment, livestock 
and facilities may be inspected at any appropriate time. 

(11) An applicant shall furnish proof that he or she has 
in effect a liability insurance policy as required in (Rule 
XIII). 

(12) An operations plan shall not be 
applied for use is not being conducted 
conducted according to state or federal 
regulatior..s .. '' 

approved if the 
or could not be 
laws, rules or 

Auth: 37-1-131, 37-47-201, MCA Imp: 37-47-201, 
37-47-301, 37-47-302, 37-47-304, 37-47-307, 37-47-308, MCA 

REASON: This rule is necessary to provide a means of 
determining whether the functions and operations of an 
outfitter business can be adequately performed by the 
outfitter in a fashion that is compatible with the health, 
safety, and welfare of the public, participants, landowners, 
and in accord with laws and rules of state and federal 
ager.cies, ar.d the protection of the environment. 
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"V. LICENSURE--OUTFITTER APPLICATION (1) Applicatior. 
for an outfitter license shall be on a form provided by the 
board and shall be accompanied by the required fee. 

(2) Application shall be in two parts: 
(a) a license application form which shall require 

information the board needs in order to determine the basic 
abilities and qualifications of the applicant and to verify 
those functions of an outfitter the applicant is applying for; 
and, 

(b) an operations plan application farm which shall 
require information the board needs in order to determine the 
functions of an outfitter an applicant can perform with the 
equipment listed, number of clients that can be served with 
e4uipment listed, compatibility with the area utilized, and 
verification of permission to utilize public or private lands, 

(3) Applicants passing the examination shall have one 
year to complete an approved operations plan before commencing 
operations or will then be treated as a new applicant. 
However, the board may, upon written request and good cause 
shown, extend this period." 

Auth: 37-1-131, 37-47-201, MCA Imp: 37-47-201, 
37-47-304, 37-47-307, MCA 

REASON: This rule is necessary to establish the procedure 
through which applicants may apply for license and provides 
bases for issuing general or special licenses, 

"VI. LICENSURE--AMENDMENT TO OUTFITTER LICENSE (1) On 
a form provided by the board and upon payment or the required 
fee, an outfitter may apply for amendment to his or her 
outfitter license to add or delete functions for which the 
license held authorizes the outfitter to perform. 

(2) Application for amendment shall be approved upon 
demonstrating to the board that the requisite qualifications 
applicable to the amendment have been met," 

Auth: 37-1-131, 37-47-201, MCA Imp: 37-47-201, 
37-47-310, MCA 

REASON: A procedure for amendment is necessary to allow an 
outfitter to expand or limit the scope of functions that he or 
she is authorized to conduct, without the necessity of 
applying for a new license. 

"VII. LICENSURE--AMENDMENT TO OPERATIONS PLAN ( 1) An 
outfitter may apply for an amendment to his or her operations 
plan by stating in writing his or her proposed changes and 
submitting it to the board. All amendments will be considered 
by the board using the same criteria as new applicants, 
including, if an outfitter is applying to add hunting, 
fishing, or horse use to his or her operations plan, being 
required to take those parts of the outfitter examination that 
apply to the proposed amendment •. " 

Auth: 37-1-131, 37-47-201, MCA Imp: 37-47-201, MCA 
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REASON: A p~ocedu~e for amendment is necessary to allow an 
outfitter to expand o~ limit the scope of the approved 
operations plan without the necessity of ~a-applying for 
app~oval of a new ope~ations plan. 

"VIII, LICENSURE--RENEWAL (1) License renewal 
applications shall be made on forms p~ovided by the board and 
shall be accompanied by the requi~ed fee. 

(2) If an outfitter does not renew his o~ he~ license 
during a license year, the license will be deemed to have 
lapsed, and he or she shall then be treated as a new applicant 
for all purposes. 

(3) For good cause the time for lapse of license shall 
be extended for 60 days, subject to payment of the renewal fee 
and a late penalty fee," 

Auth: 37-l-131, 37-47-201, MCA Imp: 37-47-201, 
37-47-302, 37-47-307, 37-47-312, MCA 

REASON: This ~ule clarifies the status and effect of licenses 
that are not renewed and p~ovides a grace period fo~ hardship 
late renewals. 

"IX. LICENSURE--PROFESSIONAL GUIDE LICENSE (1) The 
applicant or employing outfitter must submit the completed 
professional guide license application, provided by the board, 
accompanied by the required fee, 

(2) It shall be the responsibility of the employing 
outfitter to confirm that the professional guide meets all the 
qualifications of a professional guide. 

(3) On the day after the postmarked date of the 
application the license applied for will be considered valid 
and will remain so until the actual license is issued or the 
board denies the application. 

(4) When issued, the license shall 
employing outfitter. After receipt of 
employing outfitter shall endorse and date 
guide license." 

Auth: 37-1-131, 37-47-201, MCA 
37-47-301, 37-47-307, 37-47-309, MCA 

be mailed to the 
the license. the 
the professior.al 

Imp: 37-47-201, 

REASON: This rule provides ar. application procedure for 
professional guide licensure. To safeguard the public and 
participants, the outfitter er.dorsing the license shall 
confirm the qualifications held by the professional guide. 

"X, LICENSURE--PROFESSIONAL GUIDE QUALIFICATIONS 
(l) In addition to the requirements contained in section 

37-47-303, MCA, an applicant for a professional guide licer.se 
shall have: 

(a) not less than one season of experience, as defined 
in (Rule II), hunting or fishing for the species of game that 
he will be guiding for, or have successfully completed a 
school approved by the board that trains persons to be 
professional guides; 
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(b) knowledge of game and hunting and fishing techniques 
to provide the services advertised by the endorsing outfitter; 
and, 

(c) knowledge of equipment, terrain, and hazards, 
sufficient to competently provide a safe experience for those 
persons he guides. 

(2) An applicant shall not have held an outfitter or 
professional guide license that is currently suspended or 
revoked." 

Auth: 37-1-131, 37-47-201, MCA Imp: 37-47-201, 
37-47-303, 37-~7-307, MCA 

REASON: This rule is necessary to safeguard the public and 
participar..ts. 

"XI. LICENSURE--FEES FOR OUTFITTER, OPERATIONS PLAN, AND 
PROFESSIONAL GUIDE (1) Pees for outfitters, operations plan, 
and professional guides shall be as follows: 

(a) new outfitter license 
(i) application processing ••••••••••••• $ 50 
( ii) examination •••••••••••••••••••• ,... 50 
(iii) investigation ••.••••••••••••••••••• 175 
(iv) annual license ••••••••••••••••••••• 100 
(b) amendment to outfitter license 
(i) application processing ••••••••••••• 50 
Cii) examination........................ 50 
(c) renewal of outfitter license 
(i) annual license ••••••••••••••••••••• 100 
(11) late renewal penalty ••••••••••••••• 50 
(d) new operations plan 
(1) review and processing •••••••••••••• 75 
(ii) equipment inspection ••••••••••••••• 200 
(e) amendment to operations plan 
(i) review and processing •••••••••••••• 75 
(11) equipment inspection ••••••••••••••• 200 
(f) new professional guide license 
(i) processing •••••••••••••••••••••••••• 25 
(2) New applicants for an outfitter license shall 

include, with application for license, payment in the amount 
of $375, which shall be nonrefundable, except: 

(a) an applicant failing to meet the qualifications to 
take the examination shall be refunded t~e entire amount less 
the application processing fee; and, 

(b) an applicant failing to pass the examination shall 
be refunded the entire amount less the application processing 
fee and the examination fee, 

(3) Applicants for amendment to license shall include, 
with application for amendment, payment in the amour.t of $100, 
$50 of which shall be refunded if examination 1s not necessary 
for the amendment. 

(4) Applicants for amer.dmer.t to operations plan shall 
include, with application for amendment, payment in the amount 
of $275, $200 of which shall be refunded if inspection of 
equipment is not necessary for the amendment. 
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(5) Operations plans submitted for approval by the board 
requiring no inspection, such as in the case of an outfitter 
presently licensed submitting an operations plan to comply 
with this chapter, shall be accompanied by the review and 
processing fee only. 

(6) Minor amendments to license or operations plan, not 
involving change to type of license or operation or area of 
operation, shall not require a fee." 

Auth: 37-1-131, 37-1-134, 37-47-201, 37-47-306, MCA 
Imp: 37-47-306, 37-47-307, MCA 

REASON: This rule is mandated by statute. It 
fees that will apply to the application, 
renewal process. 

specifies the 
amendment, and 

"XII. OUTFITTER RECORDS (1) Outfitters shall maintain 
current, true, complete, and accurate records at all times, 
submit the records to the board with application to renew 
license, and make the records available at all times to 
enforcement or investigative personnel authorized or appointed 
by the board. 

(2) Outfitter records shall be maintained on forms 
prescribed by the board and shall contain information as 
required by the board. The information required shall 
include, but not be limited to: 

(a) names and addresses of clients; 
(b) dates or service to clients; 
(c) big game animals and fish taken by clients; 
(d) clients hunting and fishing license numbers; 
(e) districts hunted and rivers and lakes fished by 

clients; and, 
(f) unusual incidents involving participants. 
(3) Submitted outfitter records shall be maintained as 

confidential information and shall not be released to any 
person or organization without approval of the board, 
permission of the outfitter, or being otherwise required by 
subpoena." 

Auth: 37-1-131, 37-47-201, MCA Imp: 37-47-301, MCA 

REASON: Statutes require outfitter records. This rule is 
necessary to implement the statute and aid the board in 
monitoring the activities of outfitters. 

"XIII, CONDUCT--ADDITIONA~ REQUIRED OUTFITTER PROCEDURES 
(l) Outfitters or an authorized agent shall furnish 

clients with a current and complete rate schedule, which shall 
include all charges and the mode of payment acceptable, a 
deposit policy, and deposit refund policy, all in writing, for 
services offered. The outfitter shall advise the client in 
writing of any differences in rates or policies from those 
published. 

(2) All outfitters shall have liability 
effect anytime they are providing services 
Minimum amounts of liability insurance shall be 
property damage, $100,000 for persor.al injury 
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and a total of $300,000 
person." 

for personal injury to more than or.e 

Auth: 37-1-131, 
37-47-301, MCA 

37-47-201, MCA Imp; 37-47-201, 

REASON: This rule is necessary to safeguard the public and 
participants. 

"XIV. CONDUCT--STANDARDS OF OUTFITTER AND PROFESSIONAL 
GUIDE (1) All outfitters and professional guides shall: 
-----(a) ir. addition to avoiding the prohibitions contained 
in 37-47-301(3), MCA, insure that no outfitter or employee of 
an outfitter shoots, kills, or takes ar.y game animal while the 
outfitter is providing services for clients; 

(b) make every effort to operate with respect for the 
rights of other, private ar.d public property, and provide for 
the health, safety, and well being of their clients, 
employees, and the general public; 

(c) provide services on public land in a manner such 
that they do not interfere with the general public access to 
public land or waterways or access to wildlife on public land; 

(d) provide their services in such a manner as not to be 
detrimental to the wildlife or the enviror.ment where they 
operate; 

(e) report to' the board office, at their earliest 
opportunity, any violation of fish and game laws or outfitter 
and guide laws that they have kr.owledge of; 

(f) not excessively use any narcotic drug, alcohol, or 
any other drug or substance, to the extent that the use 
impairs the user physically or mentally, while engaged by a 
client; 

(g) not violate any law, rule, or policy of the 
department of fish, wildlife, and parks concerning the 
certification of non-residents for procuring hunting licenses; 

(h) shall certify only those non-residents he or she 
intends to provide the functions of an outfitter for, as 
defined in section 37-47-101(5), MCA, and from whom he or she 
has received a minimum of a $400 deposit; 

(1) not charge any fee for certifying or aiding or 
assisting any nor.-resident in procuring or attempting to 
procure a hunting license; 

(J) not conduct any services on private or public land, 
except legal transportation across such lands, without first 
having obtained written permission from the landowner or 
written authorization from the agency administering public 
land; 

(k) not conduct a function of an outfitter that is not 
authorized in his or her approved operations plan or without 
an approved operations plan; 

(1) not ccnduct a function of an outfitter that is not 
listed on his or her license; 

(m) not endorse a professional 
guide has not met the qualifications 

(n) not make misrepresentation 
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(o) not narass or abuse cl~ents, employees, outfitters, 
professional eUides, or members of the general public, 
verbally or otherwise; 

(p) not harass or abuse livestock or wildlife; 
(q) not interfere, by solicitation or otherwise, with a 

contract between another outfitter ar.d client, including 
certifications for game license or permits, when it is known 
or reasonably should be known that a contract to provide 
services exists between that other outfitter ar.d a client.• 

Auth: 37-1-131, 37-47-201, MCA Imp: 37-47-201, 
37-47-301, 37-47-302, 37-47-341, 37-47-402, 37-47-404, MCA 

REASON: This rule is necessary to safeguard the public ar.d 
participants ar.d to make clear that the failure to adhere to 
the listed and referenced types of conduct may result ir. 
license discipline. 

"XV. CONDUCT--ADDITIONAL RESTRICTIONS ON PROFESSIONAL 
GUIDE (1) Unless done lr. the name of and or. behalf of the 
er.dersing outfitter, a professional guide shall not advertise 
services, make agreements with clients concerning monetary 
consideration or services offered, or collect fees from 
clients. A violation of this part, if done with the knowledge 
of the endorsing outfitter, shall be a violation or outfitter 
and professional guide standards for both the endorsing 
outfitter ar.d the professional guide.• 

Auth: 37-1-131, 37-47-201, MCA Imp: 37-47-101, 
37-47-201, 37-47-344, MCA 

REASON: This rule is necessary to safeguard the public ar.d 
participants and to make clear that the activities of a 
professional guide are limited. 

"XVI, CONDUCT--OUTFITTER RESPONSIBILITY FOR PROFESSIONAL 
GUIDE (1) The outfitter endorsing the professional guide 
license shall obtain and maintain a reasonable degree of 
supervision over the professional guide to insure that the 
services offered are being provided and being provided ir. 
accordance with the law ar.d rules, with particular regard to 
those laws and rules pertaining to the health, safety, ar.d 
welfare of the participants, the public, and landowners," 

Auth: 37-1-131, 37-47-201, MCA Imp: 37-~7-201, 
37-47-402, 37-47-40~, MCA 

REASON: This rule is necessary to safeguard the participants 
and public and insure competence by placing responsibility or. 
the outfitter for certain acts of the professional guide. 

"XVII, CONDUCT--REVOCATION OR SUSPENSION OF OUTFITTER OR 
PROFESSIONAL GUIDE LICENSE (1) The license of ar. outfitter 
or professional guide may be suspended or revoked for any of 
the grounds listed ir. section 37-47-341, MCA, Title 37, 
chapter 47, MCA, (Rule XV), other rules in this chapter of the 
Administrative Rules of Montana, and ar.y statute or rule of a 
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state or federal agency referenced, specifically or generally, 
therein, 

(2) Suspension or revocation of an outfitter license 
also suspends or revokes approval of the operations plan, 

(3) Upon suspension or revocation of an outfitter 
license, the privilege of holding a professional guide license 
shall also be suspended." 

Auth: 37-1-131, 37-1-136, 37-47-201, MCA Imp: 
37-47-201, 37-47-302, 37-47-341, 37-47-342, MCA 

REASON: This rule is necessary to make clear the impact that 
a revocation or suspension may have on the operations of the 
outfitter and professional guide. 

6. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing, 
Written data, views, or arguments may also be submitted to the 
Montana Board of Outfitters, Department of Commerce, State of 
Montana, 1424 9th Avenue, Helena, Montana, 59620, no later 
than Friday, April 22, 1988. 

7. Martin Jacobson, Staff Attorney, Montana Board of 
Outfitters, Department of Commerce, State of Montana, 1424 9th 
Avenue, Helena, Montana, 59620, phone (406) 444-4290, has been 
designated to preside over and conduct the hearing. 

RON CURTISS, CHAIRMAN 
BOARD OF OUTFITTERS 

BY: ~f. (1.Qtv 
R~otSo, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State March 14, 1988. 

6-3/24/88 MAR Notice No. 8-39-2 



-565-

BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION) 
of Rule I relating to ) 
Partial Payments of taxes - ) 
Rules on Waiver of Penalty ) 
and Interest. ) 

TO: All Interested Persons: 

NOTICE OF THE PROPOSED ADOP
TION of Rule I relating to 
Partial Payment of taxes -
Rules on Waiver of Penalty 
and Interest. 

NO PUBLIC HEARING CONTEMPLATED 

1. On April 25, 1988, the Department proposes to adopt rule 
I relating to partial payment of taxes. . 

2. The rule as proposed to be adopted provides as follows: 

RULE I APPLICATION OF PARTIAL PAYMENTS (1) All partial 
payments received by the department for the payment of tax, 
penalty, and interest must be first applied to the amount of 
interest due, then to the amount of penalty due and then to the 
tax due. AUTH, Sees. 2-4-201, 15-l-201, 15-30-305, 15-31-501, 
15-35-122,--r5-S3-104, and 15-70-104 MCA; IMP, Sees. 2-4-201, 
15-1-206, 15-30-321, 15-31-502, 15-25-105, 15~-107, 15-37-108, 
15-38-107, 15-53-111, 15-54-111, 15-55-108, 15-56-111, 
15-58-106, 15-59-106, 15-59-205, 15-70-210, and 15-70-330 MCA. 

3. Rule I is necessary to clarify how a partial payment 
shall be credited to a taxpayer if tax, penalty and/or interest 
is owing to the state. This rule is consistent with the provi
sions of the "United States rule" as stated in 45 Arn.Jur.2d, 
Interest and Usury, s 99. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption and amendment in 
writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than April 21, 1988. 
5. If a person who is directly affected by the proposed 

adoption wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Cleo Anderson at the above address no later 
than April 21, 1988. 

6. If the agency receives requests for a public hearing on 
the proposed adoption from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
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Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Adminis
trative Register. Ten percent of those persons directly affect
ed has been determined to be 25. 

Certified to Secretary of State 3/14/88. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE STATE ELECTRICAL BOARD 

I~ the matter of the amer.dmer.t 
of 8.18.402 ar.d b,18.407 ar.d 
the adoption of r.ew rules I. 
(8.18,408) ar.d II. (8.18.409) 

TO: All Ir.terested Persor.s: 

NOTICE OF AMENDMENT AND 
ADOPTION OF RULES PER
TAINING TO APPLICATIONS, 
FEES, EXAMINATIONS AND 
CONTINUING EDUCATION 

1. 0~ Jar.uary 14, 1988, the State Electr1cal Board 
published a r.otice of public hearir.g or. the proposed 
amer.dmer.t a~d adoptior. of the above-stated rules at page 5, 
1988 Mor.tar.a Adrnir.istrative Register, issue number 1. 

2. The heari~g was held or. Friday, February 5, 1988, 
at 9:00a.m., at 1218 East Sixth Ave~ue, Heler.a, Mor.ta~a. 

3. The Board amended ar.d adopted the rules as proposed 
with the followir.g changes: 

"8.18.409 CONTINUING EDUCATION (1) through (b) w111 
remain the same. 

(c) Represer.tatives of the department or state 
electrical ~ee~~e~ board shall be able to attend ar.d monitor 
the courses of semlr.ars without charge. 

(d) through (vi) will remair. the same." 
Auth: 37-1-131, 37-68-201, MCA AUTH Exter.sior., Sec. 5, 

Ch. 245, L, 1987, Eff. 10/1/87 Imp: 37-68-201, MCA. 

REASON: The National Electrical Code is updated every three 
years. The Board is cor.cerr.ed that licensed electriciar.s are 
r.ot keepir.g up or. current code and safety star.dards. Si~ce 
October 1986, state electrical i~spectors issued 237 
compliar.ce orders to licensed electrical cor.tractors for code 
violations (this figure does not reflect compliance orders 
issued by inspectors ir. certified cities). If the electriciar. 
is required to update his knowledge by attending cor.tir.uir.g 
education courses it is believed that the number of compl~ar.ce 
orders will decrease. 

Contir.uing educatior. is also r.eeded to keep electriciar.s 
cu~rer.t or. new technology such as optical fibers, sola~ 
photovoltaic systems, integ~ated elect~ical systems, fire 
protective sigr.als, etc., which are constantly being char.ged 
ar.d updated, 

4. Commer.ts ~eceived and the board's responses a~e as 
follows: 

COMMENT: Or.e commer.t was received from Bill Brar.der. inquirir.g 
how the board will provide licensees with the opportunity to 
attend courses ar.d semir.ars. 

COMMENT: Or.e commer.t was received from Terry Becker ar.d Kent 
St~e!tmatter that educational meetir.gs a~e expensive and time 
cor.suming. 
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RESPONSE: The board's response to the above comments is the 
Electrical Safety Section is currently holding 2-4 hour 
classes in the evening, These classes are scheduled in 2 to 3 
different towns in each of the inspectors geographical areas. 
There is no charge for these classes. Other courses will also 
be available, but these will have a registration fee somewhere 
in the neighborhood of $25.00 to $65.00 per person. 

COMMENT: Becker and Streitmatter commented that inspectors 
should be required to have similar instruction and education. 

RESPONSE: The board's response is that inspectors are 
currently instructed through the Building Codes Bureau. 

COMMENT: Becker and Streitmatter also propose that an 
educational requirement be related to deficiencies received by 
a contractor and if no deficiencies then the contractor should 
be exempt. 

RESPONSE: The board's response is the intent of the rule goes 
beyond requiring education for those that obviously need it 
and extends to insuring that all licensees maintain competence 
in the advancing and changing field. 

COMMENT: The staff of the Administrative Code Committee 
stated the authority citations for the proposed amendments of 
ARM 8.18,402 and 8.18.407 and new rule 8.18,408 fail to list 
the proper authority extensions required by 2-4-305(3), MCA. 
Also, the implemer.ted st~tute listed for r.ew rule 8.18.409 is 
incorrect and there is no adequate statement of reasor.able 
necess~ty for the new rule. 

RESPONSE: The board concurred and added Authority Extension, 
Sec. 5, Ch. 245, L. 1987, Eff. 10/1/87 to the rules, 
Implemer.t!ng sectior. 37-68-103, MCA has been changed to 
37-68-201, MCA for new rule 8.18,409 as shown above, A more 
adequate statem~r.t of reasonable necessity appears below the 
changes made to 8.18.409, 

COMMENTS: A comment was received from Thomas Herzig, 
secretary/mar.ager, Montar.a Chapter National Electrical 
Cor.tractors Assoc!ation, Heler.a, Montana, 1n support of all of 
tne proposed rule amendments and adoptions in their entirety. 

5. No other commer.ts or testimony were received. 

STATE ELECTRICAL BOARD 
JAMES L. LEWIS, CHAIRMAN 

Cert1r:ed to the 3ecretary of State, March 14, 1988. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF HORSE RACING 

In the matter of the amendment 
of rules pertaining to 
licenses, general provisions, 
general requirements, general 
rules, and definition of detri
mer.tal conduct 

NOTICE OF AMENDMENT OF 8. 
22.502 LICENSES ISSUED FOR 
CONDUCTING PARIMUTUEL 
WAGERING ON HORSE RACING, 
8.22,601 GENERAL PROVI
SIONS, 8,22.801 GENERAL 
REQUIREMENTS, 8.22.1401 
GENERAL RULES, 8,22.1502 
DEFINITION OF CONDUCT 
DETRIMENTAL TO THE BEST 
INTERESTS OF RACING 

TO; All Interested Persons: 
1. Or. February 11, 1988, the Board 

published a notice of public hearing 
amendments of the above-stated rules at page 
Administrative Register, issue number 3. 

of Horse Racing 
on the proposed 
217, 1988 Mor.tar.a 

2. The hearing was held on Tuesday, March 8, 1988, at 
9:00 a.m., in the downstairs conference room 1424 - 9th 
Avenue, Helena, Montana. 

3. The Board has amended the rules as proposed with the 
following change: (new matter underlined, deleted matter 
ir.terlined) 

"8.22.801 GENERAL REQUIREMENTS (1) through (18) will 
remain the same. 

(19) No horse shall be allowed to s~a~~ enter in any 
race unless it has been tattooed and fully identified. 

(20) through (29) will rema1.n the same." 
Auth: 37-1-131, 23-4-104, 23-4-202, MCA Imp: 23-4-104, 

MCA 

4. The above amendment should have been made ir. the 
original notice to coincide with Board policy, but was 
inadvertently omitted. 

5. One comment was received from Allison Hines regarding 
the above amer.dmer.t. 

6. No other commer.ts or testimony were received, 

BOARD OF HORSE RACING 
HAROLD GERKE, CHAIRMAN 

BY: ~~H~-~ KEI L, trLB~ECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, March 14, 1988. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF PSYCHOLOGISTS 

In the matter of the amendment 
of 8.52.401, 8.52.402, 8.52. 
602, 8.52.604, 8.52.606, 8.52. 
608, 8.52.609, 8.52.610, 8.52. 
611, 8.52.612, 8.52.616, the 
repeal of 8.52.603, 8.52.605, 
8.52.607, 8.52.613, 8.52.620, 
8.52.621, and the adoption of 
new rules I. through V. 

TO: All Interested Persons: 

NOTICE OF AMENDMENT, REPEAL 
AND ADOPTION OF RULES PER
TAINING TO PSYCHOLOGY 

1. On December 24, 1987, the Board of Psychologists 
published a notice of proposed amendment, repeal, and adoption 
of the above-stated rules at page 2296, 1987 Montana 
Administrative Register, issue number 24. 

2. The Board amended, repealed, and adopted the rules 
as proposed with the new rules being numbered as follows: I. 
(8.52.202), II. (8.52.603A), III. (8.52.605A), IV. 
(8.52.617), V. (8.52.618). The Board made changes to the 
following rules: 

"8.52.402 BOARD MEETINGS (1) through (5) will remain 
the same. 

(6) Ordinarily meetings will be announced one month in 
advance through B¥-a~HSH appropriate means and media. Special 
meetings may be called at any time deemed necessary by the 
board when members agree, Meetings may be by telephone and 
balloting by mail. 

(7) through (9) will remain the same.• 
Auth: 37-17-202, MCA Imp: 37-17-201, MCA 

3. The interlined capitalized words were left out of the 
original proposal and will be deleted. 

"8.52.606 REQUIRED SUPERVISED EXPERIENCE (1) through 
(3)(b) will remain the same. 

(4) Qualified professional experience may include one 
calendar year of supervised experience after the master's 
degree and must include at least or.~ calendar year 
post-doctoral. One year may be ~~e an internship ir. ar. 
approved training program for the Ph.D. ir. clinical 
psychology; the postdoctoral year is figured from the time of 
completion of all requirements for the doctoral degree. Such 
time of completion may be established by communication from an 
appropriate institutional official, ordinarily, the registrar 
or the dean of the graduate school. 

(5) will remain the same. 
(6) A person who holds a doctorate in psychology and 

wishes to gain a year of postdoctoral supervised experience 
acceptable to the board, must submit a form provided by the 
board, indicating ar. agreement, acceptable to the board, 
between the holder of the doctorate degree ar.d the supervisor, 
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certifyir.g the exister.ce of a supervisory relatior.ship as 
defir.ed ir. subsectior. (1), (2), (3), (4) above for a specH:!ed 
period wher. the doctorate level persor. will be workir.g ur.der 
supervisior., Ir. this case, work cor.sidered relevar.t to 
subsequer.t practice of psychology shall be assessed ar.d 
criticized cor.structively; in this ser.se "supervision" is 
differentiated from cor.sultatior.. 

same." (a) through (e) will remair. the 
Auth: 37-1-131, 37-17-202, MCA 

Ch. 347, L, 1987, Eff, 10/l/87 Imp: 
AUTH Exter.sior., Sec. 
37-17 302, MCA 

8' 

4, The ur.derlir.ed words "must ir.clude 
ir.dicatir.g" ir. this rule were ir.cluded 
proposed r.otice but were r.ot ur.derlir.ed as 
Board war.ted to clarify that these words 
the rule. The word "the" should have beer. 
word "ar.• added ir. the orig1r.al r.otice, but 

at least; e; ar.d 
ir. the origir.al 
amer.dmer.ts. The 

were amer.dmer.ts to 
deleted ar.d the 

was omitted. 

"8.52,609 RECIPROCITY (1) through (4) will rema1r. the 
same. 

(5) Other supportir.g documer.ts will be required or.ly if 
ir.formatior. received from the other state(s) (referred to ir. 
(1) above) leaves the determir.atior. ur.clear as to whether the 
REQUIREMENTS WERE EQUIVALENT TO THOSE OF MONTANA. IF THESE 
requirements are not equivaler.t,~ ~!he applicar.t may be 
required to take the writter. examinatior.. 

( 6) and ( 7) will remain the same." 
Auth: 37-1-131, 37-17-202, MCA Imp: 37-17-304, MCA 

5, The ur.derlir.ed capitalized words were ir.adverter.tly 
left out of the original notice. The Board would like these 
words to remain ir. the rule, The word "not" was taker. out ir. 
the origir.al notice and the Board would like it to remair. ir. 
the rule, The other changes make the rule appear as it was 
before the amendments were made in the origir.al notice. The 
other amendments shown ir. the orlginal notice were adopted as 
proposed, 

"8.52.616 FEE SCHEDULE (1) will remair. 
(a) Applicatior. fee 
(b) Examination fee 
(c) Renewal fee 
&Effee~~ve-~~~y-~,-i98~T 

the same. 
110.00 
150.00 
110.00 

Auth: 37-1-134, 37-17-202, MCA AUTH Extensior., Sec. 8, 
Ch. 347, L. 1987, Eff, 10/1/87 Imp: 37 17-302, 37-17-303, 
37-17-306, 37-17-307, MCA 

6. This amendment shows how it should have appeared ir. 
the orl.ginal notice. The amount of "75.00*" and the words 
"*Effective July 1, 1984." should have beer. deleted ir. the 
original notice but were inadvertently omitted, 

"8.52.617 UNPROFESSIONAL CONDUCT For the purpose of 
implemer.ting the provisior.s of section 37-17-3ll(c), MCA the 
board defines "unprofessior.al cor.duct• as follows: 
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(1) through (19) will remain the same. 
(20) P~ae~~e~F.~-p~ye~ole~y Representing oneself as a 

psychologist while the practitioner's license is susperded, 
revoked, or not currently renewed. 

(21) will remain the same." 
Auth: 37-1-131, 37-17-202, 37-17-311, MCA AUTH 

Extension, Sec. 8, Ch. 347, L. 198, Eff. 10/1/87 Imp: 
37-17 311, MCA 

7. The Board wants to make this change to clarify the 
language. 

"8.52.618 ETHICAL PRACTICE OF PSYCHOLOGY (1) through 
(3)(b) will remain the same. 

te+--A-p~yefiole~~~~-w~e-eF.gageo-~~--~a~~e--o~--~eleY~~~oP. 
ae~iYi~ieo--e~a%%--P.o~-pa~~ieipa~e-~"-eomme~e~a~-aP.~O~F.eemeF.e~ 
~eeemmeP.~iP.g-p~~ehaoe-o~-~~e-ef-a-p~od~ee. 

(4) through (7) will remain the same. 
f81--A-p~yeholo~!~t-~hall-aefie~e-eo--p~ofe~sieP.a%--~a~fie~ 

efiaP.--eomme~eial--eeaP.ea~ds-iF.-maki"~-kP.ew"-~fie-psyefiologi~e~e 
aYe~lab~l~ey-fo~-p~ofes~ior.al-ee~Yieee.

te7--A-peyeholo~~e~-ehall-F.ot--e~~ee~ly--eoliei~--elie"~e 
fe~-!"eiY±e~al-e!agF.eeie-o~-tfie~epy; 

fbt--Ir.diYid~al-l!et~r.ge-!F.-telepho"e--ei~ee~o~!ee--efiall 
be--l!mitee--to--r.ame,--fiigfieee-~eleYar.t-de~~ee;-ee~t~fieat!or. 
~tae~e,-edd~eee,-ar.d-teiepfior.e-"~mbe~.--~fiey-mey-aleo--i"el~ee 
±eer.e!f±eatior.--~r.--a--few--wo~de--ef-~fie-peyefiolo~~~t~e-me~e~ 
a~ee~ ef--p~eetiee;--fe~--e~emp~e,--eh~ld--~he~epy,--pe~eo"F.el 
~e~eee~er.,--~F.d~et~~ai--peyeheie~y.---Ageney-~~s~~F.~~-eha~~-be 
eqt~aHy-medeet; 

fe7--Anne~neemeF.~s-ef-~r.~iY±dt~a%-p~!Ya~e--p~aet~ee--efieli 
be-i~m~~e~-ee-a-e~mpie-a~a~eme"e-of-efie-name,-hi~he~t-~e~eYeP.t 
~eg~ee,-ee~~~f~ea~ien-e~-~±p~emaee~s~aette,-a~e~eae,--eeiephoF.e 
nt~mbe~,--eff~ee-hett~e,-an~-a-e~±ef-e~~~eF.ae~en-ef-ehe-ey~e~-of 
se~v~ee-~e~e~~.--AnnetlneemeF.ee-ef-egeP.eieo-may-l!st-F.amee-ef 
etaff--memoe~s--w~efi-ehe~~-q~erif~eae~eno.--~hey-ahali-eeP.fo~m 
in-otfie~-pa~e±et~ie~e-w~&h-ehe--aame--eea~e~e--ee--!F.d~Y~d~el 

er.r.e~neemenee,---ma~!ng--ee~te!F.--~hae--efie-e~tle-"ee~~e-ef-5he 
e~~aP.i~et!o"-~e-appa~ent; 

fo7--A--poyehoio~~ae--o~--ageney--eP.F.etlneiP.g--F.oF.el~n!eal 
p~ofea~±enal-ee~v~ees-may-"oe-e~eeh~~e~-~he~-a~e~ese~~p~~ve 
e~-ee~y~ee~-~e~e~ed-b~e-r.oe-evaltl~&~ye.--~hey-may-be-eeF.t--ee 

p~ofeaa!enal--pe~aene;--eeheele,--e~e~P.eeo--f!~ms,--~eve~r.meF.t 
egeF.e~ee;-and-e~he~-e~m~la~-e~gaP.!eaeiene~-

fe7---~fie--~ae--~n--a--e~oeh~~e--ef--~eeee~meF.~aia---f~em 
ea~!eFie~--~ee~an-i~-p~efi!e~~~.--~he-offe~-ef-e-f~ee-e~ial-ef 
ae~v!eeo-ie-p~oh~e~te~-~f-~e-ope~eeee-~e-m~e~ep~eeer.e--±n--any 
way-ehe-F.e~tt~e-e~-ehe-eff~eeey-ef-efie-ee~Y~eea-~er.de~ee-by-efie 
payeheleg~ee.--ela~ma-&fia5-e-payefiolegiab-haa-~"~f!~e-~k~%%a-e~ 
t~r.~qtle--~ev~ee~--ne&-eya~leere-&e-e&he~a-ir.-ehe-p~efee~!eF.-mey 

ee-maee-enly-±f-efie-epee~a~-effieeey-ef-&~eee-~F.~f!tle-ekirle-o~ 
dev~eee-hae-eeen-~emeP.e&~a&~--ey--oe~en~~f~ea~~y---aeeepeab!e 
ev~e.e~eet ... 

ff1--~he-peyehelog~ee-~hei%-noe--eP.eetl~e~e--fne~,--witfi!P. 
the--peyefielegis&Le--pewe~,--even--elrow1--a--el~eF.&--ee--heve 
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e~agge~abe~-~~ea~-aa-~e-~fie--eff~eaey--ef--ae~Y~eea--~e~~e~e~. 
6~a~ma---made---~e---e~~e~~a---abe~~---~fie---eff~eaey--ef--bfie 
~eyehe~eg~a~La-ae~Y~eea-aha±~-He~-ge-beye~d--bheae--wh~eh--tfie 
~ayefie~eg~ab---we~~d---be---w~~±~~g---te---a~b~ee&---aH~---~he 
peyehe~eg~e&Le-ee~~b~Hy-~h~e~gh-~~b~~eh~Hg-&fie-~ea~~be-aHd-bhe 
peyehe~eg~e~Le-e~a~me-~H-a-~~efeee~eHa~-je~~"a~. 

(9) through (14) ·will remain the same but will be 
renumbered as (8) through (13). 

Auth: 37-1-131, 37-17-202, MCA Imp: 37-1-131, MCA 

B. Comments received and the Board's responses are as 
follows: 

COMMENT: The Board received one written comment from five 
licensees and one written public comment concerning the 
restriction of the use or the word "psychologist" in proposed 
new rule 8.52.603A to those licensed under the practice act. 

RESPONSE: The Board is not persuaded ar.d adopts the rule as 
proposed, because it feels that the public is best protected 
wher. the or.ly persons who can legally call themselves 
psychologists are the persons who are licensed to practice as 
psychologists. The Board feels that unlicensed individuals 
are clearly allowed to indicate the nature and level of their 
training by the use of academic degrees obtained such as 
"doctorate ir. psychology". However, the use of the term 
"psychologist" is restricted by law (37-17-301, MCA). 

COMMENT: The Board received an additional comment from five 
licensees regarding proposed r.ew rule 8. 52.618 "Ethical 
Practice of Psychology". The concerr.s expressed were that a 
portior. of this rule may contradict existir.g statutes, that 
the proposed rule is vague and that implemer.ting the proposed 
rule may er.courage malpractice litigation. 

RESPONSE: The Board was not totally cor.vinced by these 
arguments. Ethical star.dards have historically been 
recogr.ized 1r. the Board's rules (8.52.613, ARM) although not 
reproduced in their entirety. The statement of legislative 
inter.t for HB 443 clearly requires the Board to use the 
ethical standards of the American Psychological Association as 
a guide ir. adopting rules cor.sistent with its duty to protect 
the public's health, safety, and welfare. 

COMMENT: The Board is deleting subsection (3}(c) and 
subsect~or. (8) ir. its er.tirety of proposed r.ew rule 8.52.618 
due to the recent court ruling against the Americar. 
Psychological Association in ar. actior. brought by the Federal 
Trade Commissior. cor.cerr.ing restrictions in advertisir.g. 

COMMENT: The staff of the Administrative Code Committee 
advised that Authority Extension was missir.g from those rules 
that implement statutes that have been amended since 1983. 
Authority Extensior., Sec. 8, Ch. 347, L. 1987, Eff. 10/l/87 
will be added to ARM 8.52.602, 8.52.604, 8.52.605A, 8.52.606, 
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8.52.608, 8.52.616, and 8.52.618. The ACC staff also advised 
that the implementing section for 8.52.604 should be 37-17-302 
rather thar. 37-17-303, MCA. 

RESPONSE: The board concurred ar.d made the proper changes. 

9. No other comments or testimony were received. 

BOARD OF PSYCHOLOGISTS 
WILLIAM BREDEHOFT, Ph.D. 
CHAIRMAN 

BY: ~~f. C1eRa 
KE~~ COLBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, March 14, 1988. 
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BEFORE T'IE DEPARTMENT OF FISH, 'IILDLIFE A!\ID PARKS 

OF THE STATE OF MO~TANA. 

In the matter of Adoption 
of New Rules establishing 
Guidelines for the sale of 
Excess Fish Eggs 

TO: ALI, INTERES'rED PERSONS 

AMENDED 'lOTICE: OF ADOPTION 
OF J\RM 12.7.901- 12.7.906 
ESTABLISHING THE PROCEDUP£ THE 
DEPARTMENT WILL FOLLOW IN 
THE SALE OF EXCESS FISH EGGS 

1. On January 14, 1 988, the Montana Department of 
Wildlife and Parks published notice of proposed 
concerning procedures for the sale of fish eggs at page 
the 1988 Montana Administrative ~egister, issue number 1. 

Fish, 
rules 
19 of 

2. On l~arch 1 0, 1988, the Department publishen notice of 
adoption of the rules at page 497 of the 1988 ~ontana 
Administrative Register, issue number 5. 

3. Because of several needed corrections, this revised 
notice of artoption is being published. 

4. The Depart'llent has adopted the rule as proposed, 
except for the rationale for the rules, which is a'llended below. 

5. Comments were received from the Administrative Code 
Committee staff. Initially, the staff questioned the authority 
of the Department to adopt the rules as proposed. A subsequent 
comment suggested a source of authority other than that 
proposed by the Department. The Department adopts the 
authority suggested in paragraph 7. 

6. The Administrative Code Committee staff also 
questioned the adequacy of the Department's reason for 
proposing the rules as failing to adequately set forth a 
reasonable necessity for the rule. The Department is adopting 
the rule to implement 87-4-601(2), MCA, which was enacted by 
the 50th Legislature. The rules were proposed and adopted 
because potential buyers of excess fish eggs need to know the 
procedures that will be followed when the Department sells its 
excess fish eggs. 

7. The authority of the department to make the rule.~ is 
based on section 87-1-201, which was extended by sec. 2 Ch. 
152, L. 1987 and the rules implement section 87-4-601 (2)(e). 

J~~. Flynn, Direc or 
Department of Fish, Wildlife 
and Parks 

Certified to the Secretary of State March 14 , 1988. 
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Before the Department of Institutions 
of the State of Montana 

In t.he matter of the 
Adoption of Amendment to 
Rule 20.3.401(2). 

certification of chemical 
dependency counselor. 

To All Interested Persons: 

Notice of Amendment of ARM 
20.3.401(2), pertaining to 
Certification of chemical 
dependency counselor costs 
of re-examination. 

1. on January 28, 1988, the Department of 
Institutions published a notice of proposed amendment of Rule 
20.1.401(2). The notice was published on January 28, 1988, 
in the Montana Administrative Register, No. 2 at page 156. 

2. No comments or testimony were received. 

1. The Department of Institutions has adopted the 
Amendment as proposed. 

Department of Institutions 

Certified to Secretary of State March 14, 1988. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION ) 
of Rules I through VII ) 
(42.20.401-42.20.419) relating) 
to Real Property Taxes - Sales) 
Assessment Ratio Studies to ) 
Adjust Real Property Values. ) 

TO: All Interested Persons: 

NOTICE OF THE ADOPTION of 
Rules I through VII (42.20.401 
through 42,20.419) relating to 
Real Property Taxes - Sales 
Assessment Ratio Studies to 
Adjust Real Property Values. 

1. On January 18, 1988, the Department published notice of 
the proposed adoption of Rules I through VI (42.20.401 through 
42.20.419) relating to real property taxes - sales assessment 
ratio studies to adjust real property values, at pages 158 
through 160 of the 1988 Montana Administrative Register, issue 
no. 2. 

2. The Department has adopted these rules as proposed. 
RULE 1 (42.20.401) LIMITATION ON CHANGING PROPERTY VALUE 

The annual revaluation of taxable property under 15-7-111(10) 
MCA, is not a cyclical revaluation of all taxable property 
required under 15-7-111(1) MCA. The department shall not 
increase the value of taxable property as the result of the 
completion of a stratified sales assessment ratio study required 
under 15-7-111(4) MCA, if the increase in taxable value could 
result in a property tax increase in violation of 15-10-411 and 
15-10-412 MCA. AUTH, 15-1-201 MCA; AUTH Ext, Sec. 5, Ch. 613, 
L. 1987, Eff, ~7/87 and Sec. ~ Ch: 654, L. 1987, Eff. 
5/13/87; IMP, 15-7-111, 15-10-411 and 15-10-412 MCA. 

RULE II (42.20.404) CRITERIA FOR REDUCING PROPERTY VALUE 
(1) When a stratified sales assessment ratio study conducted 
under 15-7-111(4) MCA, establishes an assessment level of great
er than 110% for a sales assessment area identified in 
15-7-111(6) MCA, the department shall adjust all property values 
to 100% in any area where the assessment level exceeds 100% by 
multiplying property values by the percentage adjustment calcu
lated in Sections (2) and (3) of this rule. 

(2) The department shall make percentage adjustments to the 
valuations of all properties in a specific sales assessment area 
using the following procedure: 

(a) the percentage adjustment must be rounded to the near
est whole number to coincide with the calculated value weighted 
mean from the following table: 

VALUE WEIGHTED 
FROM 

1:06'00 
1.0153 
1.0257 

MEAN (Rhat) 
TO 

1.0152 
1.0256 
1.0362 

t1ontana Adn•inistrative Register 

PERCENTAGE 
ADJUSTMENT 

No Adjustment 
98% 
97% 
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1.0363 1. 04 71 96% 
1.0472 1.0582 95% 
1.0583 1.0695 94% 
1. 0696 1.0810 93% 
1.0811 1.0928 92% 
1.0929 1.1049 91% 
1.1050 1.1173 90% 
1.1174 1.1299 89% 
1.1300 1 .1428 88% 
1.1429 1.1560 87% 
1.1561 1 .1695 86% 
1.1696 1.1834 85% 
1.1835 1.1976 84% 
1.1977 1.2121 83% 
1.2122 1.2269 82% 
1.2270 1.2422 81% 
1.2423 1. 2578 80% 

(3) The department shall not adjust property values if the 
stratified sales assessment ratio study establishes a negligible 
change in property value. For the purposes of this rule, "neg
ligible change" means a percentage adjustment greater than 98%. 
AUTH, 15-1-201 MCA; AUTH Ext, Sec. 5, Ch, 613, L. 1987; IMP, 
15-7-111 MCA. -- -- --

RULE III (42.20.407) PROCEDURE FOR VALIDATING SALES INFORMA
TION (1) In conducting the stratified sales assessment ratio 
study, the department shall compile sales information from real
ty transfer certificates and validate such sales information as 
required by 15-7-111(8) MCA. The department shall manually 
review each sale transaction evidenced by a realty transfer 
certificate to determine whether a sale was a valid, arms-length 
transaction. For the purposes of this rule, "valid, arms-length 
transaction" means a sale of real estate not affected by unrea
sonable or unusual personal influence or control, as defined in 
literature prepared by the International Association of Assess
ing Officers. 

(2) The following sales transactions shall be excluded from 
the stratified sales assessment ratio study: 

(a) a sale of agricultural or timber land; 
(b) a sale in which the purchasar or seller is the United 

States of America, a state, a county, a municipality, or any 
instrumentality, agency, or political subdivision thereof, or a 
public utility; 

(c) a sale that is recorded to confirm, correct, modify or 
supplement a previously recorded instrument; 

(d) a sale pursuant to a court decree; 
(e) a sale pursuant to a merger, consolidation, or reorgan

ization of a corporation, partnership, or other business entity; 
(f) a sale by a subsidiary corporation to its parent corpo

ration without actual consideration; 
(g) a sale of a decedent's estate; 
(h) a sale constituting a gift; 
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a sale between a husband and wife or a parent and child 
family member with only nominal actual consideration; 

a sale transferring property to the same party or par-

(k) a sale for delinquent taxes, sheriff's sale, bankruptcy 
sale, mortgage foreclosure, or premature liquidation of proper
ty; 

(ll a sale made in contemplation of death; 
(m) a sale of tax exempt property; 
(n) a sale of multiple parcels of property; and 
(o) a sale of a mineral interest, a leasehold interest, a 

royalty interest or an assignment of interest. 
(3) The department shall verify sales information by sub

mitting to the parties participating in a sale transaction the 
sale verification form prescribed by the department. Completion 
of the sales verification form may be accomplished during on
site discussions with the buyer or seller, or through telephone 
conversation or written correspondence with the buyer or seller 
or their representative. Additionally, the department may 
secure information from the lending institution involved in the 
sale for purposes of verifying the terms and conditions of the 
sale. AUTH, 15-1-201 MCA; AUTH Ext, Sec. 5, Ch. 613, L. 1987; 
IMP, 15-7-111 MCA. ~-- --~ 

RULE IV (42.20.410) STRATIFIED SALES ASSESSMENT RATIO STUDY 
PROCEDURES (1) The stratified sales assessment ratio study 
under 15 7-111 (4) MCA, will consist of 13 individual sales 
assessment ratio studies, one for each area defined in 
15-7-111(6) MCA. The population being studied for each area 
consists of all property types listed in 15-7-111(4) MCA. The 
sampling base consists of realty transfer certificates judged as 
valid sales from the time period stated in 15-7-111(5) (c) MCA. 
The objective is to estimate two population parameters; the 
value weighted mean (vwm) and the value weighted coefficient of 
dispersion with respect to the value weighted mean (vwcod). 

(2) For each study; the random sample will be statistically 
valid when two criteria are satisfied; the random sample is of 
sufficient size and the random sample is representative of the 
population being studied. 

(a) The size of the random sample is sufficient if the 
sample size exceeds 30 and is also large enough so that coeffi
cients of variation for the sales value mean and the appraisal 
value mean are both less than 10%. These conditions are found 
in section 6.3 of the text Sampling Techniques, by William G. 
Cochran, published by John Wiley & Sons, 1977. 

(b) A random sample will be representative if the propor
tion of each property type in each county in the sample is 
approximately the same as the proportion of each property type 
in each county in the population. The sample will be selected 
using proportional stratification by property type and by coun
ty. The three property types are residential, commercial and 
other. Priority will be given to achieving proportionality by 
property type. A secondary priority will be given to 
proportionality by property type and by county. 
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(c) Proportional stratification by property type and by 
county shall be done using the following definitions and method
ology. 

(i) The desired number of units of each property type from 
each county is the sample size multiplied by the proportion of 
property type in each county. This is expressed mathematically 
as fnllows: 
Suppose the area has k counties; 

Let, 

The 
The 

Let 

h 
i 

~he property type res , corn or oth ) . 
1; 2, 3, ... ,k. 

N 
Nh 
Nh,i 

proportion 
proportion 

Total number of units in the area. 
Number of units of property type h in the area. 
Nurnbe:: of units of property type h in county i. 

of 
of 

property type h in the area is Nh/N . 
property type h in county i is Nh,/N 

Number of units in the sample (sample size). 
Number of desired units of property type h to 
be included in the sample, where 

Number of desired units of property type h in 
county i to be included in the sample. 

dh,i= n*(Nh,i/N) 

The available number of units of property 
type h from county i in the sampling base. 

For each property type h, the number of units of property type h 
to be included in the sample from each county is decided in the 
following manner; 

The counties in the area shall be divided into two groups. The 
first group, call it group W, is the group of counties without a 
surplus of available units ( ah . is less than or equal to 
dh .) . The second group, call this 6~e groups, is the group of 
ca6~ties with a surplus of available units ( ah,i is greater 
than dh, ~). 

The original desired number of units to be included in the sam
ple fror., group W is 

~dh,w where w represents a county in group W. 

The nurnb8J~ of units available to be included in the sample from 
group W is 

f.ah,w · 
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For group w all of the available units are to be included in the 
sample. 

The number of units to include from each county in group S is 
based on the weights of those counties. For example, if county 
b is in group s then 'the number of units from county b to be 
included in the sample is 

( t.dh,s +( fdh,w- 't.a h,w>) * (Nh,b/ fNh,s) 

Where~d is number of units desired from group S, where s 
represen~~s a county in group s, where Nh b is the~umber of 
units of property type h in county b in group's and ~Nh is 
the total number of units of property type h in group S. ,s 

(3) Only sample units which have been verified as valid and 
have assessment ratios greater than 50% and less than 200%, 
15-7-111(8) (d) MCA, are included in the analysis. The vwm and 
vwcod sample estimates are calculated using the following defi
nitions and methodology; 

Notation: n 
i 
A· 
s~ 
R~ 

l. 

Appraisal Value Mean: 

A 

Sales Value Mean: 

s 

Standard Deviation of 
the Assessment Mean: 

n 

random sample size. 
1, 2, 3, ... , n. 
Appraisal value for property i. 
Sales value for property i. 
Assessment ratio for property i where 

A. __ l. 

si 

The average assessed value. 

The average sales value. 

fsi 

n 

A measure of variation for the 
assessment mean. It is used 
in calculating the coefficient 
of variation of the assessment 
mean. The standard deviation 
of the assessment mean is 
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Standard Deviation of 
the Sales Mean: 

s(S) 

Value Wtd Mean: 

Value Wtd Coefficient 
of Dispersion w/r to R: 

VWCOD 

Coefficient of Varia
tion of Appraisal 
Value Mean: 

COVA 
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(n-l)*n 

A measure of 
sales mean. 
culating the 
variation of 
The standard 
sales mean is 

variation for the 
It is used in cal
coefficient of 
the sales mean. 
deviation of the 

!<si-s) 2 

(n-l)*n 

The measure of assessment level. It is 
the sum of the assessed values divided by 
the sum of the sales values. 

A measure of assessment uniformity 
The average deviation, weighted by 
sales value, from the value wtd mean 
expressed as a percentage of the 
value wtd mean. The VWCOD is 
rounded to the nearest whole percent. 

100 
* 

n 

The standard deviation of the 
appraisal value mean expressed 
as a percentage of the expected 
value of the appraisal value mean. 

* 100 

Coefficient of Variation The standard deviation of the 
of Sales Value Mean: sales value mean expressed as a 

percentage of the expected value 
of the sales value mean. 

covs * 100 
s 
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AUTH, 15-l-201 MCA; AUTH Ext, Sec. 5, Ch. 613, L. 1987; ~, 
15-7-111 MCA. 

RULE V (42.20.413) DIVISION OF PROPERTY INTO STRATUM (1) 
For purposes of this rule, the term "stratum" is defined to be 
all properties identified in 15-7-111(4) MCA. AUTH, 15-1-201 
MCA; AUTH ~, Sec. 5, Ch. 613, L. 1987; ~, 15-7-111 MCA. 

RULE VI (42.20.416) APPLICABILITY OF PROPERTY VALUE ADJUST
MENTS (1) The department shall notify the counties of any 
change of property values required under 15-7-111 HCA, on or 
before the date when thP department notifies the counties of the 
valuation of all property under the provisions of 15-8-706 and 
15-10-301 MCA. 

(2) Changes of property value required under 15-7-111 MCA, 
shall be effective for the remainder of an appraisal cyr.le or 
until such time as additional changes of property valuation are 
required under 15-7-111 MCA. AUTH, 15-l-201 MCA; AUTH Ext, Sec. 
5, Ch. 613, L. 1987; _Q1f, 15-7-111 MCA. -- ~-

RULE VII (42.20.419) PERCENTAGE ADJUSTMENTS FOR THE 1988 TAX 
YEAR (1) The following tabl~ reflects the value weighted mean 
and the percentage adjustment as calculated in conformance with 
the provisions of 15-7-111 HCA, and ARM 42.20.404; 42.20.407; 
42.20.410; and 42.20.413, for each area specified in 15-7-111(6) 
MCA. 

VALUE WEIGHTED MEAN PERCENTAGE ADJUSTMENT 
Area No. 1 1.1568 
Area No. 2 1.1608 
Area No. 3 1.0533 
Area No. 4 1.0783 
Area No. 5 .9945 
Area No. 6 ,9199 
Area No. 7 .8575 
Area No. 8 1,0098 
Area No. 9 .9284 
Area No. 10 ,9362 
Area No. 11 .9469 
Area No. 12 1.0406 
Area No. 13 .9090 

AUTH, 15-1-201 MCA; AUTH ~. Sec. 5 I Ch. 
15-7-111 MCA. 

3. A public hearing was held on February 
sider the proposed adoption of these rules. 
the comments received at the hearing or in 
response of the Department to those comments. 

RULE I: 

86% 
86% 
95% 
9 3% 

100% 
100% 
100% 
100% 
100% 
100% 
100% 

96% 
100% 

613, L. 1987; m. 

24, 1988, to con
The following are 
writing and the 

COMMENT: HB 436 and Rule I are unconstitutional because the 
sales assessment ratio study is applied solely to class 4, 12 
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and 14 properties; all other property values remain constant. 
The net effect is the foregoing of a net increase in property 
values across Montana in the amount of $11,540,000. 

RESPONSE: The constitutionality of HB 436 can only be tested in 
a court of law. The Department must implement the statute as 
passed by the legislature. The rule implements the statute. 

COMMENT: The Department is required to conduct appraisals in a 
fair and uniform manner. Implementation of Rule I would result 
in the inequitable appraisal of properties, both within areas 
and between areas. 

RESPONSE: These rules address the HB 436 process which is an 
equalization process not an appraisal process. Rule I (ARM 
42.20.401) will in fact make property values closer to being 
equal across the state than they are at the present time. 

COMMENT: Art. XIII, Sec. 3, 1972 Montana Constitution requires 
all taxable properties in Montana be appraised, assessed and 
equalized by the Department of Revenue. The Department's pro
posed rules implementing HB 436 contradict the Constitution's 
principles. The Department has taken inconsistent positions 
regarding equalization of property (i.e., Department's interpre
tation of the constitutional equalization mandate prevented the 
Department from changing values only if the sales assessment 
ratio study established a greater than 110% difference in value 
but, in int~rpreting SB 71, the Department determined SB 71 
prevented the Department from increasing property values for 
Cascade County and Great Falls where the sales assessment ratio 
study established properties were undervalued, without Yelying 
on its constitutional mandate to equalize). 

RESPONSE: The constitution requires appraisal, equalization and 
assessment "in the manner provided by law." The statutory 
authorization to equalize is contained in 15-9-lnl, MCA. This 
general statutory authority can not prevail over the specific 
language of 15-10-412 MCA, which requires a tax freeze in very 
specific language. However, this general authority does supple
ment the requirement in 15-7-111(10) MCA to esualize. ThR 
D~partment is implementing somewhat conflicting statutes pursu
ant to the ~ules of statutor~ construction. 

COMMENT: Enactment of HB 436 results in denial 0f equal protec
tion of the law, Decreasing the valuation of properties in some 
counties under HB 436, while freezing the value 0f properties in 
other counties under I-105, results in further inequities in a 
school funding program already declared inequitable by the Dis
trict Court r.f the First Judicial District. 

RESPONSE: This comment addresses the constitutionality of HB 
436 which has been addressed above. The alleged inequities of 
the statutes canr.ot be cured by th" Departmer.t. This is an 
i~sue which thP lP.gislature must address. 
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COMMENT: The Department's decision not to implement increases 
in property values is a violation of the Constitution and stat
utes regarding statewide equalization of property values. In 
construing HB 436 in a manner not violative of I-105 and SB 71, 
the Department has violated other constitutional and statutory 
provisions requiring statewide equalization. The Constitution 
must prevail when it conflicts with statute. The Department 
must both increase and decrease values to 100% of market value. 

RESPONSE: This comment concerns the constitutionality of the 
tax freeze (I-105 and SB 71) in light of HB 436. Again the 
Department cannot declare a statute to be unconstitutional. The 
rule implements the statutes. 

COMMENT: The Department's decision to decrease but not increase 
property values per HB 436, results in the loss of school dis
trict revenues in the amount of $1.709 million. The impact on 
the State Foundation Program is a reduction in the amount of 
$9.624 million, which must be recovered by the state. 

RESPONSE: Only the legislature can consider these issues. The 
Department must implement the law as written. 

COMMENT: HB 436 contemplates increases and decreases of proper
ty values and the Department's proposed rules only address 
decreases. The areas of Montana most impacted by the Depart
ment's proposed rules are the same areas already impacted by 
major decreases in property values, especially in eastern 
Montana. When the Department's proposed rules reflect interpre
tations of HB 436, the interpretations affect school districts, 
counties and cities in the most negative manner. 

RESPONSE: Again, the legislature must address these issues, not 
the Department. 

COMMENT: We believe the annual revaluation of taxable property 
under 15-7-111(10) MCA, should be considered a cyclical revalua
tion of all taxable property required under 15-7-111(1) MCA. 

RESPONSE: Valuation changes required as a result of HB 436 do 
not replace the cyclical reappraisal of all property in the 
state of Montana. That is consistent with the legislative dis
cussions that took place on HB 436 during the 1987 session. The 
statutory language in 15-7-111 (1) (2) and (3); 15-7-103 (5); 
15-10-412(5) (6); and (7) MCA, all clearly indicate that cycli
cal reappraisal of all property in the state of Montana is still 
a primary requirement of the Department. 

Cyclical reappraisal is the process of conducting on-site 
reviews of all property in the state of Montana, making specific 
market value determinations on all land and improvements, and 
conducting rigorous market data checks and comparisons to ensure 
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uniformity of valuation. The specific reappraisal valuation 
procedures and processes are identified in ARM 42.18.101, enti
tled "Montana Appraisal Plan"; ARM 42.18.102, entitled "Residen
tial and Commercial Appraisal Plan"; ARM 42.18.103, entitled "Ag 
and Timber Appraisal Plan"; and ARM 42.18.104, entitled "Indus
trial Appraisal". Additional valuation procedures are identi
fied in ARM 42.19.101 through 42.19.103 and 42.20.101 through 
42.20.158. 

Cyclical reappraisal is absolutely essential if we are to detect 
missed or incorrectly valued property, to acknowledge the spe
cific locational differences and factors that not only exist 
between counties but within counties as well. The major differ
ence between cyclical reappraisal and HB 436 adjustments is that 
HB 436 adjustments are only "area" specific. Each HB 436 area 
identified in 15-7-111(6) MCA, normally consists of several 
counties. The HB 436 adjustments are very broad; they do not 
and cannot consider the valuation problems of individual taxpay
ers. HB 436 adjustments are meant to reflect the upturn or 
downturn in market conditions that may occur in relatively large 
geographic areas of the state, The locational and market dif
ferences that exist within specific neighborhoods or specific 
locations within individual counties are not reflected in the HB 
436 adjustments. That may only be addressed through cyclical 
reappraisal with its on-site inspection and taxpayer/Department 
interaction requirements. 

RULE II: 
COMMENT: The Department has decided to adjust values down in 
cases where assessed values are less than 10% over market values 
as determined by the sales studies, The Department has also 
decided that the adjustments will be made to 100% rather than to 
110% of market value. Section 15-7-111(10) MCA, says the 
Department shall adjust values in an area when the assessment 
level varies from the legal level by over 10%, This section 
goes on to say the adjustments must create compliance with sub
section (9). Subsection (9) says the Department shall have 
equalized values across the state when assessed values in each 
area are within + or - 10% of market value, It is clear that, 
for any area within + or - 10% of market, the Department has no 
authority to adjust any values. It is equally clear that the 
Department has authority only to adjust values as necessary to 
bring them within 10% of market. 

RESPONSE: If the Department were to accept this comment it 
would mean that there could be a difference in property values 
of as much as 20% between the regions of the state set forth in 
the statute. Thus, at least in terms of the mandatory levies, 
some taxpayers in Montana would be paying taxes which are 20% 
higher than others, This is unacceptable to the Department. It 
is also unacceptable to the Montana Supreme Court, In Hanley 
v. Department of Revenue, Mont. , 673 P.2d 1257, 40 St. 
Rep, 2054, 2058 (1983) ~court stated: "This Court has held 
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that when D.O.R., or its predecessor, becomes aware of unequal 
values of taxable property, it has a duty to equalize." Citing 
State ex rel. Schoonover v. Stewart, 89 Mont. 257, 297 P. 476 
( 1931) . 

In light of this judicial requirement, it is absolutely clear 
that the Department must reduce the values in regions where they 
exceed 110%, not to 110%, but to 100%. The Department cannot 
ignore a 20% disparity in values. As long as it has statutory 
authority, it must act. Additionally, once values in regions 
which exceed 110% have been reduced to 100%, there is no good 
reason to not adjust other values to 100% if the difference is 
significant and the authority exists. 

Contrary to the comment, 15-7-111(9) MCA does not prevent 
adjustment if values are within 10% of market value. This stat
ute merely indicates that valuation has occurred when values are 
within these limits. The Department has authority independent 
of 15-7-111(9) MCA, to equalize values, pursuant to the Consti
tution Art. VIII, Sec. 3 and 15-9-101 MCA. This is the authori
ty cited by the court in Hanley, cited above. 

COMMENT: HB 436, passed in the 1987 session, very clearly says 
that the Department shall have exhausted its authority under the 
statute when assessment levels are within 10% and not when it is 
assessed at 100%. The Department has taken the position that 
15-8-111 MCA, mandates that all taxable property must be 
assessed at 100% of its market value. Since 15-8-111 MCA, 
includes the clause " ... except as otherwise provided" and 
when 15-7-111(9) and 15-8-111 MCA, are read together, it is 
clear that even under the terms of 15-8-111 MCA the provisions 
of HB 436 are to be given precedence. The Department has done 
the opposite. 

RESPONSE: The Department has the duty to equalize in addition 
to the duty to appraise at 100 percent of market value. See 
Response to the preceding comment. 

RULE IV: 
COMMENT: The Department's statistical analysis seems question
able. The validity of statistical data is questionable in light 
of a comparison of the number of samples used for Missoula Coun
ty (70 for residential, 14 commercial) compared to Billings (67 
residential, 6 corr""ercial). Rule IV(2) (b) (42.20.410(2) (b)) 
requires the sales assessment ratio study be of (1) sufficient 
size and (2) representative. The results of the sales assess
ment ratio study establishes 10 areas which have no data for 
properties classified in the "other" category of properties. 
The Department cannot make a $19 million decisicn changing prop
erty values throughout Montana without adequate information. 
The Department's stratified sales assessment ratio study is 
neither representative nor sufficient. 
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RESPONSE: Each area is a unique, separate sampling exercise. 
The size of one area's sample relative to that of another area 
bears no statistical significance. What matters is that the 
sample of each area represents the area's population. 

As stated in the Standard on Assessment Ratio Studies (SoARS) 
section 3.8.2, the size of a sample should be evaluated in terms 
of the required precision of the estimate of assessment level. 
There is a general relationship between statistical precision 
and the number of observations in a sample: the larger the 
number of observations, the greater the precision. Since there 
was no set level of required precision each study was designed 
to result in the most precise estimate of assessment level pos
sible given the resources available. Certainly, more sales are 
preferred to less. However, one must recognize that the collec
tion of data is costly. The workload imposed on local offices 
precluded larger sample sizes, particularly in the city areas. 

The significance of the "small sample sizes" pales in face of 
the fact that the population ratios (from all valid sales) are 
very close to the sample based estimates, which implies that the 
Billings sample was statistically valid. 

Residential and commercial classifications are broad enough to 
include all types of property. Either it is used in the produc
tion of income (commercial) or it is used as a dwelling. Vacant 
land was considered to be either residential or commercial and 
is included in the samples. 

The category "other" includes agricultural type property. How
ever, generic agricultural sales data must be deleted because 
agricultural land is not valued on its market value. Compari
sons between appraised values and agricultural land selling 
prices, hence, are meaningless. Valid comparisons are possible 
for sales of a farm building and the one acre homesite. Howev
er, as a practical matter, the sale of agricultural property 
usually includes the buildings, the homesite, and the agricul
tural land. There is no viable method to extract and separate 
the respective values. As a result there are few sales of "oth
er" properties in the file of valid sales because of the reasons 
previously discussed. Hence, the inclusion of "other" proper
ties in the samples was unnecessary. 

In some areas the property type "other" makes up less than half 
a percent of the total affected property count. ror example, in 
area 6 the prop~rty type breakdown is; "residential" 88.2%, 
"commercial" 11.5% and "other" is 0.3%. i'O to keep the property 
proportions in any sample selected fror area 6 approximately the 
same as the proportions in the population, 293 "residential" 
properties must be included for each unit of "other" property 
included. This is not practical. 
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COMMENT: The Department is requested to look at its sales 
assessment ratio study to determine if it is accurate, reliable 
and representative. 

RESPONSE: See response to previous comment. 

COMMENT: Rule IV relies on a standard on Sampling Techniques by 
William G. Cochran, but HB 436 says the methodology must be 
based upon the standard adopted by the International Association 
of Assessing Officers. The criteria for selecting the sample 
size is not the same under the two sources. The Department is 
violating HB 436 by relying on the Cochran text. 

RESPONSE: The Department's rule is based on IAAO standards. 
The Cochran text is referenced with respect to establishing 
criteria for the minimum size of a sample for subsequent statis
tical analysis to be valid (no such criteria is listed in SoA
RS). The only formula for selecting a sample size listed in 
SoARS is with respect to the median ratio, not the value weight
ed mean. The sample sizes were selected using appropriate sta
tistical method. 

Dr. Cochran is a recognized author of statistical texts. His 
experience and expertise is over-and-above that of the IAAO. In 
fact, Cochran is cited in SoARS in section 9.2 as a selected 
reference. 

COMMENT: Defective sampling is typified by an over $5 million 
reduction in value in Billings being based upon the fewest num
ber of samples in the studies when it had the greatest number of 
sales (73 sales out of over 1,000 valid sales, 92~ of sales 
residential). Two sections of HB 436 require the Department to 
use information from all valid arms length transactions in per
forming the sales assessment ratio study. Section 15-7-111(8) 
MCA, requires the Department review all RTC's and establish a 
weighted mean assessment ratio for 3 stratum of properties. 

RESPONSE: See response to first comment on Rule IV. In addi
tion, 15-7-111(5) MCA says that the study "must be based on a 
statistically valid sample of sales". Use of all valid arms 
length transactions may lead to statistically invalid analysis. 
The data set of all valid arms length transactions may not be 
representative of the population. 

COMMENT: Sections 15-1-101 (1) (q) and 15-7-111 (8) (a) MCA, and 
the standard methodology referred to in the publication, "Stan
dard on Assessment Ratio Studies", all require the Department to 
use information from all valid arms length sales in performing 
the sales studies. The Department has not done so. 

RESPONSE: See response to the previous comment. The Department 
did, in fact, consider the information from all valid arms 
length sales in performing the sales assessment ratio studies. 
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RULE V: 
COMMENT: HB 436 requires sales assessment ratio studies to be 
conducted on residential real property and improvements, commer
cial real property and improve~ents and all other property. The 
Department must conduct 3 stratified sales assessment ratio 
studies for each of the 13 areas in Montana. The Department, by 
virtue of its position in Rule v, proposes to conduct one uni
fied sales assessment ratio study in direct violation of the 
requirements of HB 436. 

RESPONSE: On an area basis, the use of three percentage adjust
ments will result in the same reduction in taxable value that 
results from one adjustment. They are mathematically equiva
lent. 

There is no specific requirement that individual sales assess
ment ratio studies for each of these property types must be 
conducted. Rather there is specific direction that each of 
these property types must be considered and appropriately ana
lyzed within the parameters of the larger sales assessment ratio 
study conducted by the Department. The methodology and develop
ment of sales assessment ratio studies are complex at best. We 
need to keep the process as simple as possible. If the aggre
gate samples meet the statutory tests and the statistical tests 
of size and representation for each area, there is no need for 
further stratum. 

Additionally, the Legislature has considered, and rejected, 
different property tax treatment of residential and commercial 
properties, The use of one stratum is in keeping with this 
legislative philosophy. 

Many counties do not have the computer capability to make sepa
rate percentage adjustments for residential and commercial prop
erty. Hence, manual adjustments would be required. Other 
duties of the assessor/appraisal offices would be postponed 
(e.g. completion of personal property tax rolls, new construc
tion, reappraisal, etc.). One adjustment helps mitigate these 
staffing problems and the additional workload on local offices. 

The Standard on Assessment Ratio studies (SoARS)in section 2.3 
states that a basic design principle should be to keep the study 
as simple as possible, consistent with the purposes of the 
study. It is also stated (section 3.8.1) that available 
resources should be a consideration when choosing strata and 
that stratification can only be carried so far before running 
into the problem of inadequate sample size. 

RULE VI: 
COMMENT: HB 436 and Department rules will make it nearly impos
S1ble for school districts to budget and establish levies in 
March for April elections when final values are not known until 
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July. The Department should look at a more timely assessment 
process. 

RESPONSE: While Rule VI (42.20.416) says we will annually let 
each county know of property adjustments required by HB 436 on 
or before the second Monday ir. July, the HB 436 adjustment 
information will normally he known and be made available by the 
first of March. The only event that would move that date far
ther back in the calendar would be a regularly scheduled legis
lative session or a special session during the first half of the 
calendar year in which HB 436 language was being addressed or 
changed by legislative action. In that circumstance, it would 
seem to serve no useful purpose to give taxing jurisdictions 
valuation adjustments by March when it might be changed in May 
or June. It is our intent to keep taxing jurisdictions advised 
of preliminary estimates of impact in valuation. It is also our 
clear intent to get a final valuation adjustment number out to 
taxing jurisdictions as early as possible each year. 

RULE VII: 
~~ Sections 15-7-111(9) and (10) MCA require two criteria 
for adjustment: (1) Over 10% different in value, and Coeffi
cient of dispersion with respect to weighted means for each of 
three stratum of property must exceed 20%. Rule VII does not 
adequately reflect these requirements. Section 15-7-111(8) MCA 
requires adjustment when assessment levels exceed 10% for each 
stratum and when coefficients of dispersion exceed 20% and must 
comply with subsection (7). The Department's proposed rules do 
not conform to those requirements. (3) Under sections 15-7-
111(9) and (10) MCA, two conditions must be met before adjust
ments can be made. First, the assessment levels for all strata 
of property must deviate from market values by over 10%. Sec
ond, the coefficient of dispersion with respect to the weighted 
mean assessment ratio for three different types of real property 
must exceed 20%. The proposed rules set out numbers related to 
the first condition but not for the second. What are the three 
coefficients of dispersion for each of the 13 areas? Do they 
exceed 20%? (4) Section 15-7-111 (10) (a) MCA, provides that the 
Department of Revenue has the authority to act only when the 
over all assessment exceeds 10% of the legal level of assessment 
and when the coefficients of dispersion with respect to the 
weighted means for each stratum exceeds 20%. Both of those 
conditions must be met. I am not aware of any analysis with 
regard to coefficient of dispersion with respect to the weighted 
means for each strata even having been considered in your rule 
making process. 

RESPONSE: Section 
inconsistent. The 
controls. 

15-7-111 (10) (a) 
more specific 

and 15-7-111(9) MCA, are 
language in subsection (9) 

Section 15-7-111(9) MCA, requires that the level of assessment 
must be within 10 percent of the legal limit and the coefficient 
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of dispersion (COD) must be equal to or less than 20 percent for 
property values to be equalized. Either an assessment level 
outside the 10 percent window or a COD greater than 20 percent 
would trigger a percentage adjustment. 

However, 15-7-111(10) (a) MCA, requires the Department to make 
percentage adjustments when the assessment level exceeds 10 
percent and COD's are greater than 20 percent. Under this sec
tion, both ~onditions must be met. 

Strict compliance with (10) (a) would not create compliance with 
(9) and the Department would not fulfill its equalization man
date. 

However, (10) (a) goes on to state that the percentage 
adjustments must create compliance with (9)". Therefore, (9) 
controls and the percentage adjustments must be made to conform 
with (9). Moreover, (9) contains the equalization test the 
Department must follow. 

Initially the table in Rule VII (42.20.419) was intended to 
include a listing of the coefficient of dispersion for each area 
specified in 15-7-111(6) MCA. Insertion of the coefficient of 
dispersion information in the table would have offered the 
potential for additional confusion and misunderstanding. Since 
the value weighted mean is the determinate in calculating the 
percentage adjustment it was decided to include it only in the 
tables. Both the value weighted mean and the coefficient of 
dispersion were calculated for the stratum within each area. 
The results of that calculation were implemented in accordance 
with 15-7-111(9) and (10) MCA. To provide additional clarifica
tion, the weighted coefficient of dispersion for each area is 
indicated in the table below. 

Area No. 
Area No. 
Area No. 
Area No. 
Area No. 
Area No. 
Area No. 
Area No. 
Area No. 
Area No. 
Area No. 
Area No. 
Area No. 

GENERAL COMMENTS: 

6-3/24/88 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 

Weighted 
Coefficient 

of Dispersion 
20% 
18% 
13% 
14% 
19% 
15% 
19% 
18% 
15% 

9% 
8% 

14% 
18% 
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COMMENT: Why did the Department select 1988 as the year of 
implementation for HB 436? 

RESPONSE: The implementation requirements with respect to HB 
436 are very clear. The statute was effective upon passage and 
approval. HB 436 was passed and approved during 1987. The 
applicability date for HB 436 is (Ch. 613, L. 1987) taxable 
years after December 31, 1987. 

COMMENT: The selection of 13 areas is arbitrary. The suburbs 
of Billings, Montana are not economically and demographically 
similar to rural counties. 

RESPONSE: The 13 areas are contained in law and the Department 
must follow the law in the completion of the studies. 

COMMENT: HB 436 decreases in valuation satisfy SB 71 criteria 
for~decreases in valuation" thereby justifying local govern
ments authority to increase taxes to 1986 levels. 

RESPONSE: If, in a taxing jurisdiction, the values for 1987 
fall in 1988 by 5% and included within that 5% are decreases in 
valuation as a result of implementation of HB 436, mill levies 
can be increased to maintain 1986 revenue levels. 

COMMENT: HB 436's requirement that values be determined from 
information Realty Transfer Certificate (RTC) which are kept 
secret denies the public's right to know and the public's right 
to participate in government. 

RESPONSE: The RTC information has been held as confidential 
since it was first required by statute. Confidentiality was not 
created by HB 436. The legislature chose to again support that 
confidentiality through passage of 15-7-111(8) (b) MCA. As with 
all information developed, the work is open for inspection by 
the Revenue Oversight Committee, the Office of the Legislative 
Auditor, and the Legislative Fiscal Analyst Office. 

Obviously, individual taxpayers or groups could gather the same 
information and conduct the same type of sales assessment ratio 
study. Such a study would yield the same results as the Depart
ment of Revenue sales assessment ratio study. 

COMMENT: HB 436 became effective April 27, 1987 but the Depart
ment failed to promulgate the sales assessment ratio study rules 
until after the sales assessment ratio study was completed. The 
proposed rules merely ratify decisions already made by the 
Department in interpreting HB 436 and performing the sales 
assessment ratio study. 

RESPONSE: Implementation of HB 436 is an enormous project. The 
requirements of HB 436 are entirely new to the property taxation 
system in the State of Montana. As a result each step has been 
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given a great deal of scrutiny in an attempt to reach a fair, 
equitable and defensible result. As has been stated previously 
during the administrative hearing process, if the methodology of 
making the sales assessment ratio study or the methodology of 
adjusting property values could be impeach@d, then the sales 
assessment ratio study would have to be redetermined using a new 
set of criteria. The argument po8ed would have validity if the 
rules had been adopted without public hearing and comment. 

The courts have directed the Department to publish rules on 
specific adjustments, rathe~ than outlining a general process 
for the calculation of the 8djustments (e.g. personal property 
trended depreciation adju•tments). Obviously, the Department 
cannot comply with this di~ection without actually knowing the 
numbers. 

Rule VII (42.20.419) •pecified the property adjustment by area 
and was included so there would be no misunderstanding regarding 
the impact on the taxing jurisdictions in each area. If the 
Department had not p~ovided that information it would have been 
labeled as secretive and uncooperative by those individuals 
impacted by the proposed rule. 

Certified to Secretary of State 3/14/88. 
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BEFORE THE COMMISSIONER 
OF POLITICAL PRACTICES 

OF THE 
STATE OF MONTANA 

In the matter of the 
amendment of Rule 44.10.331 
pertaining to limitations 
on receipts from political 
committees to legislative 
candidates, the amendment of 
Rule 44.10.501 pertaining 
to uniform system of 
accounts and the amendment 
of Rule 44.10.521 pertaining 
to mass collections at 
fund-raising events 

TO: All Interested Persons: 

NOTICE OF THE AMENDMENT OF 
RULE 44.10.331 PERTAINING 
TO LIMITATIONS ON RECEIPTS 
FROM POLITICAL COMMITTEES 
TO LEGISLATIVE CANDIDATES, 
THE AMENDMENT OF RULE 
44.10.501 PERTAINING TO 
UNIFORM SYSTEM OF ACCOUNTS 
AND THE AMENDMENT OF RULE 
44.10.521 PERTAINING TO 
MASS COLLECTIONS AT FUND
RAISING EVENTS. 

1. On January 28, 1988, the Commissioner of Political 
Practices published notice of proposed amendments to Rules 
44.10.331, 44.10.501 and 44.10.521 concerning receipts from 
political committees to legislative candidates, a uniform 
system of accounts and mass collections at fund-raising events 
respectively at page 161 of the 1988 Montana Administrative 
Register, issue number 2. 

2. The agency has amended the rules as proposed. 
3. One comment was received from the Legislative 

council requesting further clarification for amending Rule 
44.10.521 as it pertains to mass collections at an event for 
both statewide and any other candidates or political 
committees (i.e., a mixed event). A law enacted by the 1987 
legislature set new reporting thresholds of $75 and $35 
respectively for statewide and all other candidates or 
political committees. The law did not address the matter of 
fund-raising events that would benefit candidates or political 
committees at both statewide and other levels; therefore, the 
commissioner of political practices determined 
administratively to set the reporting threshold at the lower 
level for such mixed events since money would be commingled. 

4. Authority for amending rules is section 13-37-114, 
MCA; the amendments to rules implement sections 13-37-218, 
15-30-101(8), 13-37-117(2), and 13-37-229(8) and (11), MCA. 

Certified to the Secretary of State March 10, 1988. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend
ment of Rules 46.12.541 and 
46.12.542 pertaining to 
hearing aids 

NOTICE OF THP. AMEND~ENT OF 
RULES 46.12.541 AND 
46.12.542 PERTAINING TO 
HEARING -~ TDS 

TO: All Interested Persons 

1. On ,January 14, 1988, the Department 
Rehabilitation Services published notice o~ 
amendment of Rules 46.12.541 and 46.12.542 
hearing aids at page 36 of the 1988 Montana 
Register, issue number 1. 

o"' Social and 
the proposed 

pertaining to 
Administrative 

2. '~'h<" De,partment has adopted Rule 46.12.542 as 
proposed. 

3. The D<epartment has amended the following rule as 
proposed with the following changes: 

4 6. 12. 5 41 HEARING AID SERVICES, REQ!JIREMEN'l'S Subsec
tions (:) thrcug~ (3) remain the same. 

f4t--Mee~eafe-r~~i~ien~s-~~e~-~e-~hye~eieR-Pe~epred-~er-e 
heer~n~-eid--eva*~e~ien-fHABt--fty-R-liee~~ed-a~eie~e~~s~-~rier 
~e-~he-~i~t~n~-eft6-~~r~haee-e~-e-kea~in~-~ieT 

f§t--Wkere-~re~e*--ane-reei~ien~--i~e~~±i~y-~rehi~i~-~he 
a~eie*e~iea~-HAE 7--a-reei~ient-~~st-reeeive-e-~ee±eai-eHe~ina
~fen-£re~-a-~hyeieiaA-aft~--the-~hy~±eieA-~~~~-ee~~ify-the-~eed 
fer-e-hearin~-e~e~ 

~6t--Meeie~~e-~eymen~-£er-e-hearin~-e~e--~~rekeeP-~e~~ew
i"~-the-eri~ina~-eia--~~reheee-wi±±--be-a~*ewee--en±y-when-re
~±aee~en~-fe-~eeiea±±y-~eee~eery-e~e-te-a-~ar~ee-ehe~~e-in-the 
e±ient~s-keariR~-±eseT 

~~t--Medieaid--~a~en~--£er--hea~i~~--e±d--~e~~heee--wi*± 
i~e~eae-the-ee~t-e£-the--hear~e~-~id--f~ede~-e"e-~erie±-nHm~e~ 
~"e-eer-£itt-ana-eer-me~e7-tke-fi~~in~7--aej~~tin~ 7-twe-ret~rn 
effiee-ea~~e 7 -ai~-Ar±ente~ie"7-8Aa-eOHRee±±n~~ 

~~+--Hea~~n~-aie-~eete±e--ere-±f~i~ea-te-a--maHim~m-e£-36 
days~ 

~9+--A±±-heerin~--aia-~~rekasee--ene-refi~e~~--w~±±-~e-re
v~ewea-·and-a~~rev~~-hy-the-deei~ee~ed-review-e~~an±za~iee~ 

(4) A h;aring aid may be provided _f_or under the medica;d 
_!)rograrn if: 

(a) the E_~c_ipient has Leen referred ~e~-~eeieft-i-~:'5~ 
~ _ _Fhysician for an ~t;diological exam111~,t_iont AND THE 
PHYSICIAN HAS IJ•:'l'ERMINED 'l'HAT Tl!ERF: IS NO ~tEDICAL REASON FOR 
WHICE A !!FARING AJD ~OULD NOT BE EFFECTIVE IN CORRECTING THE 
RECIPIENT'S l!P.PRING LOSS; 

(b) the examinati_o_n __ by a licensed aud}_c_logist results in 
~~-~ermination that __ .§ __ .h_r~aring aid or ai§_~ __ aTre neec1c:.d: and 

(c) THE FOLLOWING CRITERIA ARE MET: 
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(ei) FOR PERSONS OVER 21 YEARS OF AGE, the audiological 
examinatiOn results show that there is e AN AVERAGE pure tone 
loss of at least fo;ty (40) decibels plus or minus five (5) 
decibels over the frequency at SGG7 1,000, 2,000, e!'\e 3,000 
AND 4,000 hertz in the best ear~; 

(ii) FOR PERSONS UNDER 21 YEARS OF AGE, THE DEPARTMF.NT 
OR ITS DESIGNEE DETERMINES AFTER REVIEW OF THE AUDIOLOGY 
REPORT THAT THE HEARING AID WOULD BE APPROPRIATE FOR THE 
PERSON. PERSONS UNDER 21 YEARS OF AGE WILL BE EVALUATED UNDER 
THE EARLY PERIODIC SCREENING AND TESTING PROGRAM. 

(5) ~fie-a~~~eie,~e~~~-~epe~~-w~i±-~e-p~ere~ee--~!'\-aeee~
da!'\ee-wi~fi-~fie-~e~me~-ee~e~~~ee-~!'\-~fie--e~dieie,~s~el-p~ev~de~ 
maft~a±~ The audiologist shall indicate in ~he A WRITTEN 
re ort whether in his or her rofessional o inion a hearin 
a d is required for the recipient. The n>port shall also 
indicate the type of hearing aid required by the recipient and 
whether monaural or binaural hearing aids are required, THE 
AUDIOLOGIST'S REPORT WILL BE PREPARED IN ACCORDANCE WITH THE 
FORMAT DESCRIBED IN THE AUDIOLOGISTS' PROVIDER MANUAL. 

(6) A claim for coverage of a hearing aid must be 
approved IN WRITING by the department or its designee prior to 
the provision of the service. PP~ep-eppPevei-m~e~-be-ift-WP~~
~1'\g--~~em-~he- deper~meft~. Copies of the physician's referral 
and audiologist's report must be submitted with the claim. 

(7) Reimbursement for hearing aid rentals is l~mitcd to 
a maximum of thirty (30) _days. 

AUTH: Sec. 53-6-113 MCA; AUTH Extension, Sec. 2, Ch. 77, 
L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L. 1987, Eff. 10/1/87 

IMP: Sec. 53-6-101 and 53-6-141 MCA 

4, The Department has thoroughly considered all commen
tary received: 

COMMENT: The proposed referral by a physician for an audiolo
gy evaluation based on a medical reason ("medical necessity") 
for a hearing aid is unnecessary. The doctor may nnt be aware 
of any specific medical need for a hearing aid. The doctor 
should indicate that there are no contra-indications which 
would make a hearing aid ineffective, such as infection or 
other permanent ear damage. 

F.ESPONSE: The rule language will he revised to provide that 
the physician determination will be that there is no medical 
reason which would make a hearing aid ineffective based on a 
physical examination of the patient. 

COMMENT: A referral for an audiology examination should be 
made by either a physician or an audiologist. 
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FESPONSE: The Department is mandated by 42 CFR 110 (c) (which 
covers services for persons with speech, hearing and language 
disorders) to require that all services provided are referred 
by a physician. 

COMMENT: The Department should change its proposed hearing 
level criteria from 500, 1,000, 2,000 and 3,000 db to 1,000, 
2,000, 3,000 and 4,000 db and a hearing loss should be estab
lished as an average loss of 40 db over these ranges. This 
method of determination would be similar to the methodology 
used by the veterans administration. In addition, a word 
discrimination test should be incorporated into the hearing 
aid evaluation procedure, 

RESPONSE: The Department will adopt the suggested hearing 
levels for testing. The Department will not require the pro
posed speech discrimination test but will allow audiologists 
to use their professional judgement in determining if that 
test is necessary. 

COMMENT: The proposed hearing impairment levels should not be 
applied to children under twenty-one years of age. Young 
children are st.ill in an important developmental stage of life 
which includes school and the development of social and com
munication skills. 

RESPONSE: The Department has changed the rules to provide 
that the criteria for services to persons under twenty one 
(21) years of age through the Early Periodic Screening and 
Testing (EPSDT) program are not the same as for adults. The 
Department believes that the special needs of children \Vith 
respect to their growth and development justify an e~clusion 
from the normal hearing levels. Bowever, requests for hearing 
aids for children will be subject to review by the Depart
ment's consulting audiologist and will incorporate other sup
pnrting documention about the need for a hearing aid as deemed 
appropriate. 

COMMENT: The consulting audiologist should perform a post 
fitting review of the hearing aid fitting after services have 
been completed. 

RESPONSE: The Department believes that this procedure may be 
appropriate on a sample basis to assure quality of care. To 
implement this type of procedure, criteria would have to be 
developed to quantify and qualify the services given to the 
recipient. The program will discuss this matter with the 
consulting audiologist anc1 will consider the feasibility of 
implementing some sort of post-service revie'<. 
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COMMENT: The program should consider other disabilities such 
as blindness which may have an impact on hearing levels. 
Special consideration should be made that would exclude those 
persons from the proposed hearing loss criteria. 

RESPONSE: The program believes that the specific need for a 
hearing aid should be documented by an audiological evalua
tion. In those cases where a child is affected with multiple 
handicaps such as mental retardation or cerebral palsy, con
&icleration will be given to thP child's need for hearing 
amplification based on a review of the case by the consulting 
audiologist. Services will. he approved for adults if the 
results of an audiological evaluation indicate the need for a 
hearing aid. 

COMMENT: A thirty-day trial of the hearing aid should be im
plemented before final payment for a hearing aid is made. 

RESPONSE: The program believes that a thirty day trial period 
would be of benefit to both the program and the recipient. 
However, at the present time, this policy would conflict with 
the thirty day rental limit and could cause additional 
expenditures. In addition, the trial period would require a 
post fitting review which the program is unable to implement 
at this time. The program will consider this at a later date. 

COMMP.NT: The proposed rule infringes on the rights of hearing 
aid dis.pensers because it would not allow them to test and fit 
individuals with hearing aids. ;. suggestion also made was 
that the words hearing aid dispenser and audiologist be used 
on an interchangeable basis in the hearing aid rule. 

RESPONSE: The proposed rule does not prohibit licensed hear
ing aid dispensers from receiving Medicaid payments (ARM 
46.12.541(2)). The requirements of these rules parallel those 
of the federal regulations. 42 CFR 440.110(c) does require 
that services for persons with speech, hearing and language 
disorders inclusive of diagnostic, screening, preventive or 
corrective services are to be provided by or under the direc
tion of a speech pathologist or audiologist for which the 
patient is referred by a physician. In addition, 42 CFR 
440.60 limits licensed practitioners to providing Medicaid 
services within the scope of their practice as defined under 
state law. 

The scope of the hearing aid dispenser's practice under Chap
ter 16 of Title 37, MCA is limited to audiometric testing for 
the purpose of properly fitting a hearing aid. The diagnosis 
c,r treatment of a speech, hearing or language disorder under 
Chapter 15 of Title 37, MCA may only be conducted by an audi
ologist. State regulations do allow hearing aid dispensers to 
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fit hearing aids and provide for the proper functioning of the 
aids. The Medicaid program does not intend to generally eli
minate the function of the hearing aid dispenser in providing 
hearing services to recipients. 

COMMENT: Several audiologists in southeastern Montana are 
licensed as both audiologists and hearing aid dispensers. 
This is unfair competition and action should be taken to pre
vent this type of situation. 

RESPONSE: The Medicaid program believes that the recipient 
shoulcl be free to choose the hearing aid dispenser "'hom the 
recipient thinks can best meet the persons needs and with whom 
the person feels comfortable dealing. 

COMMENT: Objection was indicated in the proposed rule to the 
audiologists ability to reco~~end the type of hearing aid for 
the patient. 

RESPONSE: The audiologist may recommend the type of hearing 
aid in respect to whether the aid should be a bone or air 
conduction type. The audiologist may base a recommendation on 
other factors which are important to the effectiveness of the 
hearing aid. The audiologist is not authorized to direct the 
provision of a hearing aid by brand name or manufacturer. 

COMMENT: Several hearing aid dispensers <ndicated their con
cern that they were not personally notified of the public 
meeting concerning the hearing aid rule. 

RESPONSE: The DPpartment >Jas under the impression that a cer
tain person was the President of the Montana Hearing Aid 
Society and that by notifying that person, other members of 
the Association would be notified. The program normally 
communicates through professional organizations with respect 
to proposed policy changes. The program expects the profes
sional nrganization will the" communicate with its membership. 
The Department acknowledges that miscommunication appears to 
ha•te occurred. The Department will attempt tc communico;te 
more effectively with hearing aiel dispensers in the future 
witr regard to any rule or policy changes. 

Cm1:·~I:UT: It was sugg<:sted that the l"ontana 1·7edicaid program 
attempt to contract directly with the hearing manufacturers to 
obtain a lower price on hearing aids. It was indica tee that 
other State Medicaid progrnms have done this, notably, New 
York ancl Tennesgee, as welc as the Indian Health Service and 
the VeteranR Administrct~on. 

RESPONSE: The Medicaid program wiJ ~ t<:.ke this comment under 
consideraticn fnr possible consideration at a ~uture date. If 
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action in this area is taken, the Merlicaid program will coor
dinate with the hearing dispensers associations. 

COMMENT: It was indicated that some hearing aids still re
quire a mercury cell battery or a special sized battery lsize 
401). The program should make allowances for these types of 
batteries. 

RESPONSE: The program has decided not to cover these types of 
batteries under its proposed rule. 

COMMENT: A q11estion w><s raised from within the Department as 
to whether the program will include the cost of shipping and 
handling as part of the dispensing fee for the hearing aid. 
It was noted that wide discrepancies existed for shipping 
charges. 

RF.SPONSE: The program will allow for first class postage and 
normal insurance for the shipping of the hearing aid to the 
dealer as part of the manufacturers invoice price. 

COHMENT: The proposed rules do not provide for the hiring of 
an audiologist consultant. 

RESPONSE: The hiring of the audiologist consultant is an 
administrative procedure of the program and does not have to 
be indicated in the rule. 

COMMENT: 
exclusion 
travel. 

The program should retain 
from audiological testing 

the 
!or 

provision for 
people unable 

an 
to 

RESPONSE: There is access 
servlces which will allow 
audiologist. 

throughout the State to adequate 
persons to be evaluated by an 

COMMENT: The language in ARM 46.12.541(5) and (6) should be 
rewrrtten for clarity. 

RESPONSE: The language in those provisions have been rewrit
ten. 

ector, 
tion Services 

Certified to th0 Secretary of State -"4'--,f6S"(~""'+----""'-J_.t..j.!._ __ , 1988. 
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VOLUME NO. 42 OPINION NO. 7 2 

CORRECTIONAL FACILITIES - Right to accelerated parole
release consideration when Montana State Prison or 
Women's Correction Center exceeds maximum prisoner 
population limits; 
PARDONS, BOARD OF - Right to accelerated parole-relea~e 
consideration when Montana State Prison or Women's 
Correction Center exceeds maximum prisoner population 
limits; 
PRISONERS Right to accelerated parole-release 
consideration when Montana Stat.e Prison or Women's 
Correction Center exceeds maximum prisoner population 
limits; 
MONTANA CODE ANNOTATED - Sections 46-18-202, 46-19-301, 
46-19-401, 46-23-201, 46-23-401 to 46-23-426, 53-30-105, 
53-30-212. 

HELD: A convict is entitled to accelerated parole
release eligibility under section 
46-23-201(3), MCA, only if he or she is 
actually residing within the Montana State 
Prison or the women's Correction Center during 
the effective period of certification. 

1 March 1988 

Nick A. Rotering 
Chief Legal Counsel 
Department of Institutions 
1539 Eleventh Avenue 
Helena MT 59620 

Dear Mr. Rotering: 

You have requested my opinion concerning the following 
question: 

Is a person sentenced to incarceration under 
Montana law but who is located other than at 
the Montana State Prison or the Women's 
Correction Center entitled to accelerated 
parole-release eligibility when certification 
under section 46-23-201 (3), MCA, occurs with 
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respect to the state prison or the correction 
center? 

I conclude that certification under sertion 
46-23-201 (3), MCA, with respect t0 the Montana State 
Prison or the Women's Correction Center affects the 
parole-release eligibility only of those inmates 
actually residing within the facility during the 
effective period of the certification. 

Section 46-23-201, MCA, establishes the minimum time-of
incarceration conditions for parole-release eligibility 
of persons sentenced under Montana law and not 
restricted from parole under section 46-18-202(2), MCA. 
Prisoners, other than those serving a life sentence, are 
eligible for parole-release consideration after serving 
( 1) one-quarter of their sentences, less any good time 
allowance earned under section 53-30-105, MCA, if not 
designated a dangerous offender, or (2) one-half of 
their sentence, less accrued good-time allowances, if 
designated a dangerous offender; any inmate serving a 
time sentence, however, is eligible for parole-release 
consideration after 17! years. § 46-23-201(1) (a), MCA. 
Inmates serving life sentences may be paroled only after 
30 years of incarceration less earned good time. 
§ 46-23-201 (l) (b), MCA. 

Section 46-23-201(3}, MCA, accelerates parole-release 
consideration when specified prisoner-population limits 
are exceeded at the Montana State Prison or the Women's 
Correction Center: 

If the department of institutions certifies to 
the board that the population at the Montana 
state prison exceeds its desigP capacity of 
744 by 96 inmates or that the population at 
the women's correction center exceeds its 
design capaci.ty of 35 inmates and that the> 
prison or the center has exceeded its capacity 
for a period of more than 30 days, the board 
shall consider convicts in the institution in 
which the design capacity has been exceeded 
eligible for parole 120 days prior to the 
eligibility date provided for in subsection 
(l) • 

Accelerated consideration under section 46-23-201(3}, 
MCA, may not take place with respect to any inmate who 
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becomes eligible for parole release within his initial 
twelve months of incarceration at the Montana State 
Prison. § 46-23-201(4), ~CA. Not all inmates committed 
by district court order to the state prison or· the 
correction center are actually incarcerated there. 
Thus, for example, male inmates 25 years of age or 
younger may be located at the Swan River Forest Camp 
(§ 53-30-212, MCA), and any inmate may, if deemed 
appropriate, be confined at the Montana State Hospital 
or, under the supervised release program (§§ 46-23-401 
tO 426, MCA), at one of four pre-release centers. 

Not a:l inmates convicted under Montana statutes, 
moreover, serve their sentences within the state's penal 
~acilities. Prisoners may be transferred to an out-of
state institution pursuant to the Western Interstate 
Corrections Compact or the Interstate Corrections 
Compact, codified respectively in sections 46-19-301 and 
46-19-401, MCA. Under those compacts, party states may 
contract with one another "for the confinement of 
inmates on be hal" of a sendino state in institutions 
situated within receiving stat.;s." Western Interstate 
Corrections Compact at Article III (1); Interstate 
Corrections Compact at Article III(a). Inmates so 
confined remain sub]ect to the general jurisdiction of 
the sending state (Western Interstate Corrections 
Compact at Article IV ( 1) and (3) : Interstate Correction~. 
Compact at A,-ticle IV(a) and (c)), and "[t]he fact of 
confinement in a receiving state shall not deprive any 
inmate so confined of any legal rights which said inmate 
would have had if confined in an appropriate institution 
of the sel'cling state" (Wester" Interstate Corrections 
Compact at l'.rticle IV(5); Interstate Corrections Compact. 
at Article IV(e)). See Fest v. Bartee, 804 F.2d 559, 
560 (9th Cir.. 1986)--(Nebraska i~ transferred to 
~evada prison under Interstate Corrections Compact 
reouired to initiate federao habeas corpus proceeding in 
Nebraska since "[u]nder the compact the NeQacla officials 
are not resp0nsible for the unfavorable parole 
decision"); Wil~ins v. Erickson, 484 F.2d 969, 973 (8th 
Cir. 1973) (Montana inmate housed in South Dakota prison 
pursuant to Western T.nterstate Corrections Compact must 
initiat~ ~ederal habess corpus pro~eedil'D Jn Montana 
si~ce "South Dakota is actirg only as agent for 
Mo~tana"); Falkner v. Nebraska Board of Parole, 213 Neb. 
474, 330 t'.~<'.2d 141, 142 (1983) (timesePred in Nebraska 
prisor ~allowing transfer ~ron Iowa un~er Interstate 
Corr~ctions Compact did not accrue against sentence for 
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prior Nebraska crime because, "[a]lthough confined in 
Nebraska, he continued to serve the Iowa sentence"). An 
inmate confined out of state under the compacts is 
further entitled "to participate in and derive any 
benefits or incur or be relieved of any obligations or 
have such obligations modified or his status changed on 
account of any action or proceeding in which he could 
have participated if confined in any appropriate 
institution of the sending state located within such 
state." Western Interstate Corrections Compact at 
Article IV(R); Interstate Corrections Compact at Article 
IV(h). 

Your question is directed to the effect of certification 
under section 46-23-201(3), MCA, on parole-release 
eligibility of inmates confined other than at the 
Montana State Prison or the Women's Correction Center. 
SPction 46-23-201 (3), MCA, is unambiguous in 
accelerating parole-release eligibility only for those 
inmates who are actually housed in the facility as to 
which the certification is made; i.e, any person among 
that population whose number e~ceeds the facility's 
design capacity by the statec', amount and who is, if at 
the state prison, not otherwise eligible for parole
release consideration during his first twelve months of 
incarceration there. Because prisoners located at the 
Swan River Forest Camp, the Montana State Hospital, or a 
pre-release center are not among that population, their 
parole-release eligibility is unaffected by 
certification under section 46-23-201 (3), MCA. 
Similarly, certification as to the state prison has no 
effect on such eligibility for persons incarcerated at 
the correction center, nor does certification as to the 
latter facility affect parole-release eligibility of 
inmates at the former. E~cluding those individuals 
confined out of state pursuant to the Western Interstate 
Corrections Compact or the Interstate Corrections 
Compact, your question must be answered negatively. 

As to individuals placed out of state pursuant to those 
compacts, the issue is complicated by their entitlement 
not to be deprived of any legal rights which they would 
have "if confined in an appropriate institution of the 
sending state." The ostensible purpose of this 
provisj_on is to ensure that all substantive rights 
possessed under Montana law are retained by a person 
from this state who is co!'fined under either compact. 
Although entitlement to parole-release consideration is 
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clearly one of those rights (Hannon v. Maynard, 3 Kan. 
App. 2d 522, 597 P.2d 112s:--rr26 (1979)), it is 
nonetheless equally obvious that prisoners confined out 
of state are not among the class of individuals for whom 
accelerated eligibility is directed when certification 
under section 46-23-201 (3), MCA, occurs and that such 
prisoners therefore possess no right to early parole
release consideration under Montana law. In this 
regard, it should be emphasized that Article IV(5) of 
the Western Interstate Corrections Compact and Article 
IV(e) of the Interstate Corrections Compact refer only 
to confinement at "an appropriate instit~ution" of the 
sending state, and the term "institution" is broadly 
defined in Article II (5) of the former compact as "any 
prison, reformatory, or other correctional facility 
(including but not limited to a facility for the 
mentally ill or mentally defective) in which inmates may 
be lawfully confined" and in Article II(e) of the latter 
in essentially the same manner. Inmates placed out of 
state under the compacts are thus not assured of 
treatment precisely identical to that which they would 
experience if incarcerated at a particular facility; 
they are instead guaranteed only those rights to which 
all Montana prisoners, irrespective of where located in 
this state, are entitled. I accordingly refuse to adopt 
an interpretation of the compacts which would require 
departure from the otherwise clear and unequivocal 
directive of section 46-23-201(3), MCA. 

Lastly, nothing in Article IV ( 8) of t.he Western 
Interstate Corrections Compact or Article IV (h) of the 
Interstate Corrections Compact affects my conclusion. 
Those provisions apply only to benefits or obligations 
associated with any "action or proceeding" in which an 
inmate could have participated if confined fit a Montana 
institution, and the entitlement at issue is statutory 
in nature. 

THEREFORE, IT IS MY OPINION: 

A convict is entitled to accelerated parole-release 
eligibility under section 46-23-201 (3), MCA, only 
if he or she is actually residing within the 
Montana State Prison or the Women's Correction 
Center during the effective period of 
certification. 
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VOLUME NO. 4 2 OPINION NO. 73 

CONSERVATION DISTRICTS Whether regular or special 
aesessments are subject tr. property t~x limitatic>ns; 
PROPERTY, P.EF.L- Hhether regular or special assessments 
of conservation districts are subject to property tax 
limitation~; 
SOIL AND WAmF.p CONSEFVF..TION - V.'hether reqular or cpecial 
assessments of conservatic-n districts <tre subject t0 
property tax limitations; 
TAXATION AND REVENUE - Whether recular or special 
assessments of conservation district~ are subject to 
property tax limitations; 
lf,ONTANA CODE ANNOTATED SPctions 15-10-401 to 
15-10-41~' 15-10-402' 15-10-412' 76-15-101' 76-15-10?' 
76-15-215, 76-15-311, 76-15-401 to 76-15-411, 76-15-501, 
76-15-506, 76-15-512, 76-15-514 to 76-15-516, 76-15-601, 
76-15-606' 7f-15-607' 76-15-609' 76-15-6:'~' 76-15-623; 
fo',ONTANA LAWS OF 1987 - Chapter 654; 
OPINIONS OF THF ATTORNEY GENERAL - 42 Op. Att'y Gen. No. 
21 (1987); 39 Op. Att'y Gen. No. 38 (1981); 39 Op. Att'y 
Gen. No. 5 (1981); 37 Op .. l'.t.t'y Gen. No. 76 (1977). 

HELD: Regular and special assessments by 
conservation districts are fubject to the 
property tax limitations in sections 15-10-401 
to 412, MCA. 

1 March 1988 

Larry Fasbender, Director 
Department o£ Natural Resot,rces 

and Conservation 
1520 East Sixth Avenue 
!Ielena MT 59620 

Dear Mr. F~sbender: 

You have requested my opinion concerning the following 
ql1Pstion: 

Are regular and special assessments by 
conservation districts under sections 
76-15-515 and 76-15-623, MCA, subject to the 
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property tax limitations in sections 15-10-401 
to 412, MCA? 

I conclude that regular and special assessments by 
conservation districts are prope,ly characterized as 
taxes and are therefore subject to the limitations in 
sections 15-10-401 to 412, MCA. 

Conservation districts are political subdivisions of the 
State whose general purpose is to protect soil within 
their boundaries from erosion. §§ 76-15-101, 76-15-102, 
76-15-215, MCA; 39 Op. Att'y Gen. No. 38 at 152 (1981): 
37 Op. Att'y Gen. No. 76 at 316 (1977). They are 
governed by boards of five or seven supervisors, which 
ha•Je broad powers to carry out the purposes for which 
the districts have been formed. ~. §§ 76-15-311, 
76-15-401 to 411, MCA. Among the boards' powers are the 
authority to issue bonds after elector approval to 
finance the district's ope rat ions, to charge fees for 
services, facilities, or materials furnished by the 
district, and to cause regular and special assessments 
to be levied by boards of county commissioners. 
§§ 76-15-501, 76-15-506, 76-15-514, MCA; 39 Op. Att'~' 
Gen. No. 5 at 22 (1981). 

Pegular conservation district assessments may not exceed 
1.5 mills and are levied against all taxable valuation 
within the dintrict. § 76-15-515, MCA. Special 
assessments, in contrast, are leviec against real 
property within specific "project areas" and can be 
utilized solely to finance the exrenses of the involved 
project area. !"§ 76-15-516 (2), 76-15-6~2, 76-15-623, 
MCA. A project area may be established only aUer an 
affirmative vote of the electors within the prop<'sed 
area and is created to implement a particular projAct 
benefiting the arAa. §§ 76-15-601, 76-15-606, 
76-15-607, MCA. A project area may encompass all or 
part of or.e or more districts. § 76-15-609, MCA. The 
e>:penses associated with the project area ""'"d r.'">t bP. 
financec by special assessments but may, eithe' in whole 
or part, be defrayed through regul~r ass~ssments. 
§ 76-15-6::'7 (1), MCA. 

Initiative No. 105 (I-105) ,. codified in sections 
15-10-401 and 15-10-402, MCA, and 1987 l<l<'nt.. Laws, 
chapter 654, codified in sections 15-10-411 and 
15-10-412, MCA, substantially limit the authority of a 
''taxing jurisdiction'' to increase the property tax 
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liability of individual taxpayers over that amount 
levied for the 1986 tax year. ~ generally 42 Op. 
Att'y Gen. No. 21 (1987) (responding to broad range of 
questions concerning the proper application of I-105 and 
chapter 654). The term "taxing jurisdiction" is not 
defined but presumably means all entities which, under 
Montana law, may cause tax levies to be assessed against 
those classes of property to which the basic limitation 
in the initiative and the clarifying legislation 
applies. See § 15-10-402 (1)", MCA. Specifically 
excluded fromthe reach of I-105 and chapter 654 are 
rural improvement districts, special improvement 
districts, city street maintenance districts, and tax 
increment financing eistricts. §§ 15-10-402(2)' 
15-10-412(8), MCA. Conservation districts, however, are 
not exempted. 

I held in 42 Op. Att'y Gen. No. 21 that I-105 and 
chapter 654 were intended only to affect property taxes 
and not special assessments. See generally Vail ~ 
~County, 132 Mont. 205, 217, 315 P.2d ~9"3,""""1000 
(1957) (distinguishing between a "tax" and an 
"assessment"). At issue in that opinion were irrigation 
district assessments which, unlike those of conservation 
districts, are not based on the value of a taxpayer's 
property but are instead calculated to relate directly 
the amount assessed to the benefit bestowed. I 
concluded that those asses~ments were not property taxes 
subject to I-105 and chapter 654 and commented that 
ether special district levies might bP. similarly 
classified. With respect to such levies, I said "(t]he 
central inquiry will ... normally be whether the purpose 
of the levy or assessment is to compensate the district 
for benefits directly conferred upon a particular piece 
of property within its jurisdiction in direct proportion 
to the cost of those benefits[.]" Id., slip op. at 6-7. 
Thus, as the Washington Supreme Cou~rec~ntly stated in 
Bellevue Associates ~ City of. !lellevue, lOB Wash. 2d 
671, 741 P.2d 993, 996 (1987), special assessments 
"support construction of local improvements that are 
appurtenant to specific property and bring a benefit to 
that property substantially more intense than is 
con:erred on other property.... There must be an 
actual, physical and rr·aterial benefit to the land." 

Neither the regular nor the special assessments of 
conservation districts may fairly be tP.rm~d an 
"ass<?ssment" as that term wao defined in Vail ~ Custer 
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County, supra, and used in 42 Op. Att'y Gen. No. 21. 
Regular conservation district assessments may thus be 
levied "to pay the incidental expenses of the district 
and to fund a conservation practice loan program in 
those districts having elected to establish such a 
program." § 76-15-512, MCA. Quite obviously, such 
"incidental expenses" will likely bear no relationship 
to particular benefits conferred upon particular parcels 
of land, and the costs attributable to any conservation 
practice loan programs are equally general, nonspecific 
expenses. Special conservation district assessments are 
also apportioned solely on the basis of real property 
valuation and without any manifested intent to relate 
directly the amount taxed to a benefit specially 
conferred upon the taxed property. Moreover, as 
developed above, conservation districts have authority 
under section 76-15-501(3), MCA, to charge for services 
performed or facilities provided, and I can only assume 
that, to the extent regular or special assessments are 
necessary to fund their operations, the need for the 
assessments derives either from costs which could not be 
directly attributed to a particular parcel of land or 
from a decision to apportion wholly or partially the 
expense of a benefit conferred upon such parcel 
throughout the entire district or project area. These 
levies are therefore taxes subject to the limitations in 
I-105 and chapter 654. 

THEREFORE, IT IS MY OPINION: 

Regular and special assessments by conservation 
districts are subject to the property tax 
limitations in sections 15-10-401 to 412, MC~. 
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VOLUME NO. 4c ()PINION NO. 7 4 

RETIREMENT Qualification of out-of-state public 
employment service within Public Employees' Retirement 
System (PERS); 
RETIREMENT SYSTEMS Qualification of service time 
earned in out-of-state public employment following 
qualification of prior Montana public serv1ce for 
purposes of Public Employoes' Retirement Syst<,m (PERS) ; 
MONTANA CODE ANNOTATBD - Sections 19-3-401, 19-3-512, 
19-3-701, 19-3-703, 19-3-704. 

HELD: Reinstatement of membership in the Public 
Employees' Retirement system (PERS) with past 
service credit under section 19-3-704, MCA, 
does not preclude a member from earning credit 
under section 19-3-512, MCA, for non-PERS 
s~rvice which occurred during the period 
between initial membership and reinstatement 
of membership in PERS. 

2 March 1988 

Paul A. Smietanka, Counsel 
Public Employees' Retirement Board 
Department of Administration 
1712 Ninth Avenue 
Helena MT 59620-0131 

Dear Mr. Smietanka: 

On behalf of the Public Employees' Retirement Board, you 
have requested my opinion on the following question: 

Does a redeposit of refunded contributions to 
the Public Employees' Retirement System (PERS) 
under section 19-3-704, MCA, reestablish PERS 
membership at the beginning of the 
individual's earliest PERS service, such that 
the member is barred from qualifying 
out-of-state public service under section 
19-3-512, MCA, that occurs subsequent to the 
original Montana service and prior to the 
current Montana service? 
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The Montana Public Employees' Retirement System (PERS) 
originated July 1, 1945, and became the first retirement 
program for Montana public employees. Under the 
program, members accumulate creditable service based on 
the length of time during which they and their employers 
regularly contribute to the PERS fund. Over the years 
PERS members have been given the opportunity to qualify 
different forms of public service for inclusion within 
theiJ:· total amount of PERS creditable service. 
Generally, the statutory authority to qual~fy other 
service is conditioned upon the member's paying into the 
retirement fund the amount plus interest which would 
have been paid through normal contributions for the 
length of service being qualified. 

A particular form of service qualificat1on is provided 
for the person who becomes a member after his 
accumulated normal contributions have been refunded upon 
termination of a previous membership. A member who 
voluntarily terminates service may request and be paid 
his accumulated contributions. § 19-3-703, MCA. Those 
contributions are now typically 6 percent of one's total 
compen,;ation. § 19-3-701, MCA. Following termination 
and refund of contributions, many former PERS members 
return to public employment. A 1973 amendment to the 
PERS statutes allows these individuals to "buy back" the 
prior benefits and creditabl" service that have been 
previously refunued. Section 19-3-704, l4CA, states in 
pertinent part: 

[A]ny ~~rson who again becomes a member 
subsequent to the refund of his accumulated 
normal contributions after a termination of 
previous membership is considered a new member 
without credit for any previous membership 
service. He may reinstate that membership 
service by redepositing the sum of the 
accumulated normal contributions which were 
refunded to him at the last termination of his 
membership plus the interest which would have 
been credited to his account had the refund 
not taken place. If he makes this redeposit, 
his membership shal 1 be the same as if 
unbroken by such last termination. 

In 1987 the Legislature appro·red House BU.~ 132 which 
provided PERS members an opportunity to qualify prior 
public service not subject to PERS. The opportunity is 
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qualified by several conditions. 
provides in part: 

The resulting statute 

A member with 5 or more years of creditable 
service in the public employees' retirement 
system may qualify up to 5 years of public 
service employment covered under a public 
retirement system other than a system provided 
for in Title 19 for which he received a refund 
of his membership contribution before becoming 
a member of the public employees' retirement 
system. 

§ 19-3-512(1), MCA. The sponsor of the legislation 
explained that the bill's purpose was to allow a member 
of PERS to buy an additional five years of creditable 
service earned while working in another public employee 
retirement system including out-of-state public service, 
for which the member had received a refund. Minutes of 
Senate State Administration Conunitt.ee, January 28, 1987, 
at 1. 

The statute in question, § 19-.3-512, MCA, is easily 
applied with respect to an individual with prior civil 
service not subject to PERS contributions who thereafter 
becomes a member of PERS for the first time and, after 
earning five years of PERS creditable service, seeks to 
qualify five of those years of non-PERS prior 
employment. Your opinion request, however, identifies a 
variation on this background which implicates not only 
section 19-3-512, MCA, but also section 19-3-704, MCA. 
You have indicated that the individual seeking 
qualification of the prior civil service was employed by 
Montana before leaving the state and obtaining 
employment subject to another public retirement system. 
This individual wishes to qualify the prior PERS service 
under section 19-3-704, MCA, and additionally qualify 
the non-PERS service under section 19-3-512, MCA. The 
individual who first qualifies the prior PERS service 
has membership "the same as if unbroken by such last 
terr:linatian ·~ and, therefore, various PERS membership 
attributes relating back to the previous Montana 
employment. § 19-3-704, MCA. You suggest that a 
problem may thus arise for this individual when 
attempting to qualify the non-PERS service since section 
19-3-512, MCA, requires the non-PERS refund be received 
~becoming a PERS member. 
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The primary purpose of the retroactive membership 
provisions of section 19-3-704, MCA, is to aggregate 
prior creditable service with current service time. 
Pension and retirement statutes should be liberally 
construed to the end that the beneficent aims of such 
legislation may be achieved. Wheeler v. Board of 
Administration, 149 Cal. Rptr. 336, 601 P.2d 598-(1979~ 
The aim of the 198 7 amendment to the PERS statutory 
scheme was to allow members to qualify prior non-PERS 
public service. Accordingly, I construe the condition 
in section 19-3-512, MCA, that receipt of a non-PERS 
refund occur "before becoming a member" of PERS to mean 
that the refund must occur before initiation of the 
membership from which the request for qualification 
arises. One becomes a member of PERS upon the first day 
of employment. § 19-3-401, MCA. Thus, as long as the 
member seeking non-PERS service credit received the 
refund in question prior to initiation of the present 
employment, credit for prior membership in PERS restored 
under section 19-3-704, MCA, will not preclude the 
opportunity to qualify non-PERS service under section 
19-3-512, MCA, 

THEREFORE, IT IS MY OPINION: 

Reinstatement of membership in the Public 
Employees' Retirement System (PERS) \lith past 
service credit under section 19-3-704, MCA, does 
not preclude a member from earning credit under 
section 19-3-512, MCA, for non-PERS service which 
occurred during the period between initial 
membership and reinstatement of membership in PERS. 
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NOTICE OF FUNCTIONS OF AmliNISTRATIVE CODE COI~MITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Propose ls of the Department 

of Revenue are reviewed only in regard to the procedural 

requirements of the Montana Administrative Procedure Act. The 

Committee has the authority to make recommendations to an agency 

regarding the adoption, amendment, or repeal of a rule or to 

request that the agency prepare a statement of the estimated 

economic impact of a proposal. In addition, the Committee may 

poll the members of the Legislature to determine if a proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Defini tiona: ~:.7.:~77~;.-:.::0=-~i7-'C=-~-::-''-"3:~'3:~A~R.,_,.M:..~-) is a a of all 
rules of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical 
Update the rule 
accumulative table 
contents in the last 
Register issued. 

index. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is tipdated through Deceinber 
31, 1987. This table includes those rules adopted quring the 
period December 31, 1987 through March 31, 1988 and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 
months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue 
of the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1987, 
this table and the table of contents ·of this issue of the 
MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1987 or 1988 Montana Administrative Register. 

ADMINISTRATION, Department of, Title 2 

I-V 

2.5.201 

2.5.201 

2.21.605 

2. 21.804 
2. 21.810 

2. 21.1301 

2. 21.6706 

and other rules Use of State's 
Telecommunications Systems and Facilities, 
Approval of tnstaua·tions, Modifications or 
Removal of Telecommunications Systems - Use of 
systems, p. 1229, 2086 
and other rules - Purchasing - Definitions 
Department Responsibilities Delegation of 
Purchasing Authority - Competitive Sealed Bids 
and Proposals - small Purchases of supplies and 
Services, p. 799, 2144 · 
and other rules - Contracting for Supplies and 
Services, p. 1151, 1961 
and other rul.es - Holidays for State Employees, 
p. 1848, 2369 
and other rules - Sick Leave Fund, p. 733, 1202 
and other rule - Sick Leave Fund - Structure of 
FUnd - Eligibility to Receive Grants, p. 1, 472 
and other rules - Sexual Harassment Prevention, 
p. 446 
and other rules 
Program, p. 505, 1337 

Employee Incentive Award 

(Public 
I-III 

Employees' Retirement Board) 
and other rules - Salary and Service Credits for 
Retirement Systems Qualifying Out-of-state 
Service in PERS - Purchasing Military Service in 
the Sheriffs' Retirement System - Granting Full 

Montana Administrative Register 6-3/24/88 



-618-

service Credit for Temporary service Reductions, 
p. 617, 1338 

(Teachers' Retir~nt Board) 
I-IX and other rules - Teachers' Retirement System, 

p. 1600' 2233 
2.44.517 Formula for Determining contributions Due on 

Termination Pay, p. 2277, 473 
(State Tax Appeal Board) 
2. 51. 307 and other rule - Appeals from Real and Personal 

Property Tax Appraisals - Orders of the Board -
Decision by the Board, p. 154, 474 

(Workers' Compensation Judge) 
2. 52. 310 and other rule - Procedural Rules - Time and 

Place of Trial - Appeals, p. 1149, 1618 

AGRICULTURE. nenrwnt of I 'l'i tle 4 

I Asseslillllent of Fees for Financial Consulting and 
Debt Mediation, p. 803, 1342 

I-II and other rules - Produce Wholesalers - ttinerant 
Merchants Establishing Bond Equivalents, 
p. 622, 1341 . 

I-II Emergency Rule - Creating a Quarantine to Prevent 
the Entry of Varroa Mite Infested Honeybees into 
Montana, p. 1963 

I-VII Administration of the Honey Bee Program, p. 1855 
I-XI Administration of the Alfalfa Leaf-cutting Bee 

Program, p. 1232, 1965 
4.4.302 and other rules Administration of Claims 

Against state Hail Insurance, p. 1861, 267 
4. 5.110 and other rules - Regulation of Noxious Weed 

Seeds and Seed Merchandising Licenses, p. 1859, 
268 

4.12.1806 Collection of Fees for Produce Inspections, 
p. 805, 1340 

STATE AUDITOR, Title 6 

I-IV 

I-VII 
I-IX 

I-X 

Group Coordination of Benefits, p. 940, 1371, 
1766 
Independent Liability Funds, p. 1864, ~372 
Periodic Payment of Quarterly Premium Taxes, 
p. 1868, 2373 
Health Maint,nance Organizations, p. 1238, 1770 

CO~CE, DePartment of, Title a 

(Board of 
8.6.413 
(Board of 
8.10.1006 
(Board of 
8.12.603 

6-3/24/88 

Architects) 
Fee Schedule, p. 2213, 166 

Barbers) 
Proqedure Upon completion, 

Chiropractors) 
Examinations, p. 2122, 44 

p. 627, 1205 
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and other rule - Renewals - continuing Education 
- Inactive Status, p. 808, 13•3 
and other rules - Unprofessional Conduct - Code 
of Ethics - Disciplinary Actions - Independent 
Medical Evaluations - Consultations, p. 2215, 3, 
475 

(Board of cosmetology) 
8.14.601 and other rules Scboola Instructors 

Applications Ex~nations glectroloqy 
Sanitary Standards - Salons - License•, p. 2278, 
4 

(State Electrical Board) 
8.18.402 and other rules Applications l!'ees 

Examinations ~ continuing ~ucation, p. 5 
(Board of Horse Racing) 
8.22.502 and other rules Licenses Issued for 

Conducting Parimutuel Wagering on Horse Racing -

8.22.1804 
(Board of 
8.24.405 

8.24.409 
(Board of 
I-VII 

8.28.420 
(Board of 
I 

General Provisions General ~rements 
General Rules - Definition of COnduct Detrimental 
to the Best Interests of Racing, p. 217 
Twin Trifecta, p. 739, 1619 

Landscape Architects) 
and othflr rule 
p. 2124, 167 
Pee Schedule, p. 9 

Medical Ex~ners) 

EXaminations Renewals, 

Licensing, Conduct and l!'ees for Nutritionists, 
p. 453 
l!'ee Schedule, p. 2127, 45, 385 

Morticians) 
and other rules - Transfer or Sale of Mortuary 
License Board Meetings and l!'ee Schedule, 
p. 1251, 2088 

(Board of Nursing) 
I and other rules 

Another State -
Certificate of 
p. 1253, 1620 

- Verifioation of License to 
l\pplication for Recognition -
NUrse-Midwifery Renewals, 

(Board of Nursing acme Administrators) 
8.34.403 and other rules Board t~Jeet:ings Public 

Informa.tion - EXaminations - Continuing Education 

8.34.414 
(Board of 
8.36.409 

- l!'ee Schedule - Reinstatement, p. 223, 1206 
Examinations, p. 2129 

Optometrists) 
and other rules - Fee SChedUle - Therapeutic 
Pharmaceutical Agents, p. 1718, 2234 

(Board of OUtfitters) 
8.39.401 and other 

RUles 
Standards 

(Board of Pharmacy) 

rules - Board organization - Procedural 
PUblic Participation Outfitters 
and Requirements, p. 1870, 46 

8. 40.404 and other rule - Examination Fee - Rescheduling 
of Dangerous Drugs, p. 2294, 271 
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Physical Therapy Examiners) 
Fees, p. 2220, 168 

Professional Engineers and 
Fee Schedule, p. 810, 1555 

Land Surveyors) 

Private security Patrolmen and Investigators) 
and other rules Definitions Temporary 
Employment Without Identification Card - Resident 
Manager and Qualifying Agents - Identification 
Pocket card Insurance Requirements 
Termination of Business Fee Schedule 
Assessment, p. 629, 1779 

(Board of Psychologists) 
8. 52. 401 and other rules - Psychology - Applications -

Examination - Reciprocity - Licensing - Fees -
Standards Unprofessional Conduct Ethical 
Practice, p. 2296 

(Board of Realty Regulation) 
I-XVI Licensure of Timeshare Brokers and salespersons -

8.58.411 
8. 58.411 
8.58.415A 
(Board of 
8.61.402 

Registration of Timeshare Offerings, p. 332 
Fee schedule, p. 1256, 1607, 2089 
Fee Schedule - Late Renewals, p. 1720, 2236 
continuing Education, p. 634, 1780 

Social Work Examiners and Professional Counselors) 
and other rules Licensure Requirements 
Applications - Hours, Credits and Carry Over -
Noncqmpliance - Fees, p. 1721, 169 

(Building Codes Bureau) 
8. 70.101 and other rules - Incorpo:-ation by Reference of 

Building Codes - Extent of Local Programs 
Plwnbing Fixtures - Permits - Standards - Fees -

8.70.1401 
Recreational Vehicles, p. 1725, 2237 
Application for Fireworks Wholesaler Permit, 
p. 1735, 171 

(Passenger Tramway Advisory Council) 
8.72.101 and other rules- Tramway Rules- ANSI Standards, 

p. 1159, 1621 
(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 338 
(Financial Bureau) 
8.80.501 Application for Satellite Terminal Authorization, 

p. 1527' 1968 
(Board of Milk Control) 

8.86.301 

Notice of Public Hearing for a Statewide Pooling 
Arrange~~~ent With a Quota Plan as a Method of 
Payment of Milk Producer Prices, p. 1737, 481 
ER!ergency Amendment - Pricing Rules - Class I 
Price Formula, p. 2238, 48 

8.86.301 Pricing Rules - Class I Price Formula, p. 2318 
(State Banking Board) 
l &mergency Rule Chartering of state Banks 

8.87.203 

6-3/24/88 

Without Notice, p. 1065 
and other rule - Application Procedure for a 
Certificate of Authorization for a State 
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Chartered Bank - State Bank Organized for Purpose 
of Assuming Deposit Liability of Any Closed Bank, 
p. 1529, 1970 

(Local Government Assistance Division) 
I Administration of the 1987 Federal Community 

Development Block Grant (CDBG) Program, p, 357, 
1207 

8.94.101 Minimum Contents of Local Subdivision Regulations 
Adopted Under the Montana Subdivision and 
Platting Act, p. 1742, SO 

(Montana Economic Development Board) 
8.97.402 and other rules Criteria for Determining 

Eligibility - Bonds and Notes of Board - Loan 
Loss Reserve Account for the Instate Investment 
Fund - Application and Financing Fees, Costs and 
Other Charges - Taxable Revenue Bond Program -
Terms, Interest Rates, Fees and Charges 
Application Procedure to Become a "Certified" 
Montana Capital company - Application Procedure 
to Become a "Qualified" Montana Capital Company, 
p. 636, 1070 

8.97.406 Economic Development Linked Deposit Program, 
p. 405, 1210 

8.97.409 Loan Participation - Working Capital, p. 1609, 
2145 

8. 97.802 and other rules - Definitions - Applications -
Tax Credits, p. 1874, 2241 

(Hard-Rock Mining Impact Board) 
8.104.203A Definitions, p. 1161, 1781 
(Aeronautics Division) 
8.106.602 Liability Insurance Requirements, p. 812, 1344 
(Montana Health Facility Authority) 
8.120.206 Fees, p. 2327, 272 
(Montana Science and Technology Development Board) 
8.122.101 and other rules Investments by the Board, 

p. 2018, 494 
(Video Gaming control Bureau) 
I-III and other rule - Emergency Rules - Licensing 

Video Gaming Machines, p, 1067 
I-VIII and other rules Licenses and Software 

Specifications for Video Gaming Machines - Policy 
- Definitions Application for License 
Licensee Qualifications Denial Judicial 
Review Quarterly Reporting Requirements 
Record Retention Requirements General 
Specifications for Machines Software 
Specifications Restrictions Prohibited 
Machines - Possession of Unlicensed Machines -
Location - Approval by Department - Repairing 
Machines Inspection and Seizure 
Transportation - Registration of Manufacturers, 
suppliers or Distributors, p, 1258, 1972 
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(Montana State Lottery Commission) 
8.127.610 License Renewal Fee, p. 2330, 274 
8.127.1201 ~rizes, p. 1279, 51 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
I-III Special Education Transportation, p. 1003, 1383 
I-IV Definitions and TUition Rates for Special 

I-IX 

10.6.101 
10.43.101 

(Board of 
I 
I 

10.57.301 

10.57.601 

Education, p. 221 
Establishment of Clearing Accounts for lise in 
School Districts, p, 1745, 2375 
and other rules - School Controversies, p, 2331 
and other rules • Operation of Postsecondary 
Vocational-Technical Centers, p. 1743, 2377 

Public Education) 
Student Assessment, p. 340 
Student Transportation for the Montana School for 
the Pea£ and Blind, p. 1372, 2146 
and other rule - Endorsement Information - Class 
3 Administrative Certificate, p. 2131, 52 
and other rules - Request to Suspend or Revoke. a 
Teacher or Specialist Certificate: Preliminary 
Action - Notice and Opportunity for Hearing Upon 
Determination that Substantial Reason EXists to 
Suspend or Revoke Teacher or Specialist 
Certificate - Hearing in Contested Cases - After 
Hearing by Member of Bo<~.rd/Hearing Examiner/Board 
of Public Education - Appeal from Denial of a 
Teacher or Specialist Certificate 
Considerations Governing Acceptance of Appeal -
Hearing on Appeal, p. 515, 1211 

10.58.101 Advisory Group, p. 11 
(Montana State Library Commission) 
10.101.101 and other rules Montana Library Services 

Advisory Council Library Services and 
Construction Act (LSCA) Grants, p. 302, 1622 

10.101.203 and .other rules - Organizational and Procedural 
Rules General Policy and Public Library 
Development, p. 283, 741, 1624 

FAMILY SERVICES, Department of, Title 11 

!-II and other rule - Recovery of Foster care or Day 
care Overpayments, p. 457 

I-!II Desiqnation of Local Services Areas and Local 
Youth services Advisory Councils, p. 1382, 1784 

I-VIII Confidentiality of Case Records Containing 
Reports of Child Abuse and Neglect, p. 949, 1980, 
2378 

I-VIII Temporary Rules - Youth Plac~nt Committees, 
p. 1163, 1556 

I-VIII Youth Placement committees, p. 1169, 1625 
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11.7.501 
11.12.101 

11.14.102 

46.5.922 
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Procedures for Rulemaking - Declaratory 
Contested Case Hearings, p. 1374, 1782, 
Licensing Requirements for Youth 
Facilities, p. 2037, 2379 
Foster care Review Committees, p. 1879 

Rulings -
2378 
Detention 

and other rule SUbstitute Care Placement 
Budgets, p. 2133, 172 
Defining Group facilities Established Chiefly for 
Educational rurposes, p, 342 
Child Day Care Centers, p. 1175 

FISH, WILDLIFE ANQ PARKS, pep,rtm@nt of, Title 12 

I 
I-V 

I-VI 

I-VII 

I-VIII 
12.3.101 

12.6.201 

12.6.701 

12.6.703 

12.6.901 

12.6.901 

12.6.901 

12.6.1406 

12.8.202 

12.8.504 

Prerequisites for Special Elk Permit, p. 225 
Administration of the Pheasant Enhancement 
Program, p. 16 
Guidelines for the Sale of Excess Fish Eggs, 
p. 19, 497 
Establishing Procedures for Wildlife Habitat 
Acquisition, p. 13 
Rules Regulating Fishing Contests, p. 959, 1627 
and other rules - Licenses and License Agents, 
p. 227 
and other rules- Field Trial.Regulations, p. 28, 
496 
Personal Flotation Devices and Life Preservers, 
p. 308' 1072 .. 
Limit the Requirements For Fire Extinguishers on 
Slaall Motorbo<i.ts and Vessels, p. 363, 1073 
Establishiaq a No Wake Speed on Portions of 
Harrison take, p. 242, 1557 
Prohibiting Motor or Engine Operated vessels on 
the Bighorn River from Afterbay Dam to the 
Bighorn Access Area, p. 244, 1480 
Water Safety Regulations - Closing Crystal Lake 
in Fergus county to Motor-Propelled Water Craft 
and to Establish a No-Wake Speed Limit on 
Portions of Lake Kookanusa on Cripple Horse Bay, 
p. 955, 2242 . 
Allowing for the Sale of the Progeny of Raptors 
Under Certain Conditions, p. 344 
and other rules - Public Use Regulations for 
Department's Designated Recreation Areas, p. 21, 
498 
cultura.l Resource coordinator, p. 29, 499 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I 

I-XII 

Lioenaing and Certification of 
Hospital Protocols for Organ 
p. 1384, 1786 
Procedures for A4ministration 
supplemental Food Program, p. 346 
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I-XLIX 

16.6.301 

16.8.701 

16.8.820 

16.8.937 

16.32.101 

16.32.501 
16.35.102 

16.44.102 

16.44.303 
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and other rules - Control Measures to Prevent the 
Spread of Communicable Diseases, p. 816, 964, 
2147 
and other rule.s - Records and Statistics - Birth 
certificates - Marriage Applications - Death and 
Fetal Death certificates, p. 997, 1481 
and other rules - Air Qualilty - Definitions of 
PM-10 PM-10 Emissions and Total Suspended 
Particulate - High-Volume Measurement Method for 
Lead - Ambient Air Quality Standards for PM-10 -
significant Emission Rates for PM-10 - Ambient 
Air Increments for Total suspended Particulate, 
p. 463 
Air Quality Standards for sulfur Dioxide, p. 742, 
815, 1482 
and other rules - Air Quality Models - Fuel 
Burning Equipment New source Performance 
Standards - Emission Standards for aazardous Air 
Pollutants - Lewis & Clark County Clean Air 
Ordinance, p. 2135, 500 
and other rules - Review of Certificates of Need 
for Health Care Facilities, p. 641, 1074 
Reportable Tumors, p. 358 
and other rules - End-stage Renal Disease 
Application Procedures - Benefit Periods - Non-
financial Eligibility Requirements Eligible 
service• and supplie& - Non-eligible Service• -
Conditions on Paying Claims, p, 1387, 1790 
and other rules - Hazardous Waste Management -
Federal Regulatory Changes Pertaining to Clos.ure 
and Post-closure Requirements - Access to Public 
Records Transfer Facilities Commercial 
Transfer Facilities Holding Hazardous Wastes for 
Ten Days or Less, p. 1881, 53 
and other rules - Hazardous Wastes - Definition 
of Hazardous Wastes - Requirements for Recyclable 
Materials Reclassification as a Boiler 
Regulation of Certain Recycling Activities 
Information Statement Pertaining to ARM Title 16, 
Chapter 10, Reqarding the Availal>ility of 
Information, p. 459 

HIGHWAYS, Department of, Title 18 

I 

I 
I 

Certifying Drivers of Special Vehicle 
Combinations, p. 31, 386 
Special Vehicle Combinations, p. 747, 1484 
Display of Monthly or Quarterly GVW Fee Receipts, 
p. 1000. 1483 

INSTITUTIONS, Department of, Title 20 

20.2.201 Contested Cases, General Authority, p. 2341, 387 
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and other rules - Certification and Evaluation of 
Alcohol Programs, p. 1906, 2383 
Certification of Chemical Dependency Counselor, 
Costs of Re-examination, p. 156 

JUSTICE, Department of, Title 23 

I-II 
I-XIX 

23.3.118 

23.3.133 

23.3.301 

23.4.101 

Exemption from the Seatbelt Use Act, p. 2058, 173 
Implementation of the Victims compensation Act by 
the Crime Victims unit and Division of crime 
control, p. 1391, 1793 
and other rule - Visiori Tests - Vision Standards 
for Driver Licenses, p. 1002, 1611, 503 
and other rules - Licensing of Commercial Motor 
Vehicle Operators, p. 1399, 62 
and other rules - Highway Patrol Qualifications 
and Procedures, p. 1748, 72 
and other rules - Alcohol Analysis, p. 2138, 275 

LABOR AND INDUSTRY, Department of, Title 24 

I-VIII 
24.12.204 

New Horizons Program, p. 1005, 1486 
Establishing Qualifications of Daycare Providers 
for the New Horizons Program, p. 33, 388 

24.16.9007 Annual Adoption of Prevailing Rate of Wages, 
p. 1177, 1633 

(Human Rights Commission) 

24.9.210 

24.9.1107 

Notice of Hearing and Petition for Declaratory 
Ruling - In the Matter of Application of the 
Missoula community Hospital, as to Whether it May 
Employ Only Males as Orderlies, p. 2060 
and other rules - Procedures for Investigation 
and Conciliation of Complaints Filed with the 
Commission - Pre-bearing Procedures, p. 431, 1088 
Age Discrimination in Housing, p. 1094 

(Workers' Compensation Division) 
I Temporary Rule - Impairment Rating Panel, p. 660, 

I 

I 

I 

I 

I 

I 
I-II 
I-IV 
24.29.702A 

1084 
Temporary Rule - Distribution of Benefits from 
the uninsured Employers Fund, p. 662, 1083 
Distribution of Benefits from the uninsured 
Employers FUnd, p. 1532, 1991 
Impairment Rating Dispute Procedure, p. 1534, 
1985 
Security Deposits of Plan Nwnber Two Insurers, 
p. 1549, 1992 
Time Limits for Administrative Review· and 
contested Case Hearings, p. 668, 1212 
Rates for Hospital Services, p. 1918, 2388 
Temporary Rules - Rehabilitation, p. 664, 1086 
Rehabilitation, p. 1536, 1988 
and other rules - Self-Insurers, p. 1549, 1920, 
2385 
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STATE LANDS, Deiartment of, Title 26 

I 

I-X 

and other rules - Federal Farm Compliance Program 
- Fee SChedule - Definitions ..; Rental Rates -
Lease and License Reports and aenewal 
Assignments ~ subleasing - Pasturing Agreements -
cancellation of Lease or License - Mortgages and 
Pledges, p. 1261, 73 
and other rule - Remining Under the Montana Strip 
ancl. Underground Mine Reclamation Act, p. 2063 

LIEUTENANT GOVERNOR, Title 30 

(Statehood Centennial Office) 
30.3.102 and other rule Changing of Royalties for 

Exclusive Licenses - Fees for Project Licenses, 
p. 2222 

LIVESTOCK, Department of, Title 32 

I 

32.3.104 
32.3.216 
32.3.219 

32.3.220 
32.3.401 

32.3.120) 

Establishment of a State Meat and Poultry 
!mlpection Proqram, p. 2H2, 390 
Subject Diseases or Conditions, p. 1293, 83 
iquine Quarantine Statlona, p. 1288, 84 
protecting Montana SWine Industry Against 
Importation of Disease, p. 1291, 1994 
Importation of Bovine s-n. p. 2345., 389 
and other rules CLarifying Authority for 
Control of Brucellosis - Affect•d Herd OWner 
Rights and Obligations, p. 1295, 85 
and other rules - Updating R.abies Pr<X!edures, 
p. 1930, 86 

NATURAL RESOURCM AND CONS@RVATlON, Depa.rtlnent of, Title 36 

(Board of Natural Resources and Coll$ervationl 
I-XXII Pr<X!edures an<l Policy for tlle Reclamation and 

Development Grants Proqram, p. 2347 
36.12.101 and other rules Definitions Forms 

Application and special Pees Issuance of 
Interim Permits, p. 857, 1560 

36.20.101 and other rules Weather Modification 
Regulaticil'l, p. 863, 1561 

(Board of water Well Contractors) 
36.21.415 and other rules - Fee Schedule - Monitoring Well 

constructor Licenses, p. 1180, 1635 
(Board of Oil and Gas Conservation) 
36.22.501 and other rule - Location Limitations - Plugging 

and Abandonment Procedures of Seismic Shot Holes, 
p. 520, 1095 
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PUBLIC S8RVICE REGULATION. Department of 1 Title 38 

I 

I-IV 

38.3.704 

38.5.1801 

38.5.2502 

Allowing All Motor Carriers Registered with the 
Montana Public service Commission to Purchase a 
Temporary Vehicle Trip Permit in Lieu of a 
Vehicle Identification Stamp,· p. 2224, 276 
Ratemakinq Treatment of Contribution in Aid of 
Construction, p. 2356 
and other rule - Filing by Motor Carriers of 
Proof of Insurance, p. 874, 1345 
anQ. other rules - Prohibiting the Nonessential 
Use of Natural Gas for Outdoor Liqhtinq, p. 1616, 
2161 
Responsibility for the Expense of Maintaining 
Water UtilitY Service Pipes from the Water Main 
to the Consumer's Property Line, p. 1614, 2162 

REVENUE, Department of, Title 42 

I 

I 

I 
I 

I 
I 
I 

I 

I 

I 
I 
I 
I 

I-II 

I-II 

I-III 
I-IV 
I-V 

I-VI 

I-VII 

I-VIII 

Clarification of Exception to Tax Levy L~it for 
the Property Assessment Division, p. 2071, 396 
Motor Fuel Tax Cardtrol Compliance and 
Administration, p. 1008, 1565 
Exempt Retirement Limitation, p. 1186, 1801 
Income Tax Deduction for Household and Dependent 
care Expenses, p. 1188, 1642 
Capital Gain E~clusion, p. 1190, 1640 
10\ Income Tax surtax, p, 1192, 1639 
Motor FUel Ta~ Bonds - Problem Accounts, p. 1196, 
1651 
Severance Tax - Stripper Exemptions, p. 1198, 
1650 
Temporary Rule severance Tax Stripper 
Exemption in Excess of Actual Production, 
p, 12001 1563 
Small Business Liability FUnds, p. 1750, 2390 
Definition of Earned Income, p. 1943, 2243 
Surtax on corporations, p. 1951, 277 
and other rule - Residences of Disabled veterans, 
p. 243 
Low Income Residential Property Tax Benefit, 
p. 238 
New and Expanding Industry and Class Twenty 
Property, p. 264 
Withholding Tax-Lien-Affidavit, p. 1194, 1643 
Operating LiqUor Stores, p. 1183, 1798 
Corporation License Tax Exemption for Research 
and Development Firms, p. 1450, 1802 
Sales Asses.sment Ratio Studies to Adjust Real 
Property Values, p. 158 
Airline Regulations for Corporation License Tax, 
p, 20731 401 
Purchasing and Distribution of LiqUor and Table 
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I-X 

I-X 
I-XI 
I-XI 

I-XI 
I-XI 

I-XIII 

42.6.101 

42.6.121 

42 .11. 201 

42.12.128 

42.13.222 

42.15.311 

42.17.105 

42.17.105 

42.17.105 

42.17.131 

42.21.101 

42.21.106 

42.21.114 
42.21.120 
42.·21.201 

42.22.101 
42.25.1001 

42.25.1005 

42.25.1005 

42.31.2141 
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Wine Products,· p. 1932, 87 
Tertiary Production for Natural Resource and 
Corporations Tax, p, 1422, 2091 
Dangerous Drug Tax Act, p. 1433, 2093 
Te~rary Rules - Accommodation Tax, p. 674, 1097 
Tempora):'y Rules - Light Vehicle and Motorcycle 
Tax, p. 678, 1106 
AcCommodations Tax for Lodging, p. 1020, 1637 
water's Edge Election for Multinational 
Corporations for Corporation Taxes, p. 1945, 
2226,. 278 
Light Vehicle and Motorcycle Tax Personal 
Property Tax, p. 1014, 1646 
and other rules - Scale of Suggested Minimum 
Contributions for Child. Support, p. ·1941, 2391 
and other rule - Child Support Collection Fees, 
p. 360 
and other rule - Montana Liquor Vendors and 
Representatives, p. 1441, 1795 
and other rule · Catering Endorsements 
Permissible and Prohibited Activities Regarding 
selling Beer in Grandstands, p. 876, 1491 
Beer Wholesaler and Table Wine Distributor 
Recordkeeping Requirements, p. 754, 1213 
and other rule - Withholding from Retirement Plan 
Benefits, p. 1430, 1752, 392 
Temporary Amendment - Computation of Withholding, 
p. 672, 1112 
Computation of Withholding - Income Tax, p. 1029, 
1564 
Computation of Withholding - Income Tax, p. 1953, 
2244 
Withholding Allowance Review Procedures, p. 683, 
1113 
and other rule Aircraft and Watercraft 
Taxation, p. 236 
and other rules - Trending and Depreciation for 
Personal Property for Taxation Purposes, p. 249 
Abstract Record Valuation, p. 247 
and other rules - Taxation of Livestock, p. 232 
and other rules - Cl;ursification of Nonproductive 
Patented Mining Claims and Nonproductive Real 
Property, p. 758, 1214 
and other rule - Taxation of Airlines, p. 229 
and other rules - Net Proceeds Rules for the 
Natural Rsource and corporation Tax Division, 
p. 361 
and other rules - Temporary Rules - Severance Tax 
- Stripper Well and New Well Incentives, p. 1010, 
1489 
and other rules - severance Tax - Stripper Well 
and New Well Incentives, p. 1031, 1647 
Personal Property Tax and Overpayment Refunds for 

Montana Administrative Register 



-629-

Public Contractors, p. 1438, 1803 

SECgET~Y OF STATE, Title 44 

I and other rules - Fees for Filing Federal Tax 
Liens - Fees for Filing Documents, p. 470 

I-II and other rule - hes and Format for Filing 
Notice of Agricultural Lien and Certificate of 
Infor~~~ation Obtained by Public Access, p. 1553, 
2163, 2392 

1. 2. 204 and other rules - TemporiU'y Rules - Rule Types 
and Their Location - Updating Procedures, p. 685, 
1114 

1.2.331 and other rule - aemoval of Repealed Rules from 
ARM - Official Report of the Recodification of 
Title, p. 1299, 1652 

1.2.419 1988 Scheduled Pates for Filinq and Publication 
of the Montana Administrative Register, p. 2080, 
2392 

1.2.421 and other rules - Subscription to the ARM - Cost 
- Agency Filing Fees, p. 1956, 2357A, 282 

44.9.202 and other rules Procedures for conducting 
Elections by Mail Ballot, p. 1753, 2394 

(Commissioner of Political Practices) 
44.10.331 and other rules - Limitations on Receipts from 

Political Committees to Legislative candidates -
Uniform system of Accounts - Mass Collections at 
Fundraising !vents, p. 161 

SOCIAL AND REHABILITATION SUVICES, Dep&rtment of, Title 46 

I-II Inpatient Hospital Reimbursement system Based 
Upon Diagnosis Related GrQup& (DRGsl for Montana 
Medicaid Program, p. 1304, 1658, 1804 

I-IV Medicaid Re~~nt for services of Nurse 
Specialists, p. 1331 

I-VII and other rule - Reportinq and Handling of 
Incidents Relating to Recipients of Developmental 
Disability Services, p. 39, 381 

46.2.210 and other rule - Administrative Fair Hearings, 
p. 2082, 2395 

46.4.101 and other rules - T:ran11fer of rules fram the 
Community Services Division to the Department of 
Family services, p. 14~2, 1653 

46.6.1501 and other rules - P;roqram for Persons with Severe 
Oiaal:lilitiew, p. 524, 1115 

46.8. 501 Quarterly lteports Required of the Developmental 
Disabilities Division, p. 2358, 285 

46.10.321 and other rules -·Medicaid coverage of Pregnant 
Women - Medicaid Coverage of Eligible Individuals 
Under 21 Years of Age, p. 1300, 1655 

46.10.403 AFDC Table of Assistance Standards, p. 760, 1215 
46.12.102 Medicaid Reimbursement for Multi-source Drugs, 
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46.12.201 

46.12.204 

46.12.204 

46.12.204 

46.12.302 

46.12.315 

46.12.401 

46.12.503 

46.12.504 

46.12.526 

46.12.541 
46.12.602 
46.12.1204 
46.12.2003 

46.12.3803 

46.12.3803 
46.12.3803 

46.13.301 

46.13.302 

46.14.301 

46.25.728 
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p. '1958 
Eligibility Requirements for Medical Assistance, 
p. 35, 404 
and other rules - Medicaid Optional Services, 
p. 377 
and other rule - Nurse Specialists Services 
Provided - Services Not Provided by Medicaid 
Program, p. 1331, 1688 
and other rules - Medicaid Optional services and 
Co-payments, p. 560, 895, 1334 
and other rules - Inpatient Psychiatric services, 
p. 554, 900, 1116 
Prohibition of Certain Provider Fee Increases, 
p. 2142, 91 
and other rules - Medicaid sanctions, p .. 1062, 
2164 
•nd other rule - Inpatient Hospital Services -
Definitions All Hospital Reimbursement 
General, p. 1304, 1658, 1804 
Inpatient Hospital Services, Requirements 
Length of stay- Authorization, p. 1762, 2168 
OUtpatient Physical Therapy services, p. 1329, 
2094 
Hearing Aids, p. 36 
and other rule - Dental Services, p. 2359, 286 
Nursing Home Payment Rates, p. 164, 506 
and other rules - Reimbursement for Physician 
services, p. 1035, 1496 
cost of Living Increases in Medically Needy 
Income Standards, p. 2084, 2397 
Medically Needy Income Standards, p. 878, 1346 
Medically Needy Income Standards - Eligibility 
Requirements, p. 1764, 2172 
and other rules - Establishment of a Percentage 
of Income Plan (PIP) In Ravalli County, 
p. ],757, 2245 
Low Income lnergy Assistance Program, p. 1454, 
1805 
and other rules Low Income Weatherization 
Assistance Pro;ram, p. 2227, 289 
Eligibility Determinations for General Relief 
Assistance, p. 527, 1117 
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