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The liontana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing,
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF REALTY REGULATION

NOTICE OF PUBLIC HEARING
ON PROPOSED NEW RULES I
THROUGH XVI PERTAINING TO
THE LICENSURE OF TIMESHARE
BROKERS AND SALESPERSONS
AND THE REGISTRATION OF
TIMESHARE OFFERINGS

In the matter of proposed
rules pertalning to timeshare
sales.

To: All Interested Persons

1. On Friday, March 18, 1988, at 9:00 a.m., a publie
hearing will be held in the downstalirs conference room of the
State of Montana Department of Commerce building located at
1424 9th Avenue, Helena, Montana, to consider the adoption of
proposed new rules pertalning to the 1licensure of timeshare
brokers and salespersons and the registration of timeshare
offerings.

2. The proposed new rules provide as follows:

"I. APPLICATION OF RULES--SUB-CHAPTER DISTINGTION

(I) In this chapter, sub-chapter § primarily applies to
real estate brokers and salespersons and sub-chapter 6
primarily applies to timeshare sales llcensing and
reglstration, except where, by statute or rule, the provisions
of elther sub-chapter are otherwise made applicable.”

Auth: 37-51-203, 37-53-104, MCA Imp: 37-51-203,
37-53-104, MCA

REASON: This rule 1s needed to clarify the application
of the sub-chapters and parts of the board's rules to minimize
the possibllity of misunderstanding or c¢onfusion caused by
similar or ldentical terminolgy.

"II. LICENSURE--LICENSED REAL ESTATE BROKERS AND
SALESPER3ONS (1) Pursuant to 37-53-301, MCA, a person
Ticenséd as a real estate broker or real estate salesperson
under Title 37, chapter 51, MCA, need not obtain a separate or
additional ' license to act as a timeshare broker or
salesperson, but must obtaln & certificate of completion from
the board,

(2) Certificates of completion may be obtained by written
requesat to the board accompanied by satisfactory proof of
successful completion of an approved course of education and
payment of the requlred fee."

Auth: 37-1-131, 37-53-104, MCA Imp:i 37-53-301, MCA

REASON: This rule 18 needed to provide the procedure
through which certificates of completion may be obtained by
applicants who are licensed real estate brokers or
salespersons.
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"IIT, LICENSURE--TIMESHARE BROKERS (1) In addition to
the definition of "timeshare broker" contalned in
37-53-102(15), "timeshare broker" shall mean a timeshare
licensee deslgnated by a developer to supervise a sales staff,

(2) Except as provided in (Rule II) applicatlons for
licensure as a timeshare broker shall be made on a completed
form provided by the board accompanled by satlsfactory proof
of successful completion of an approved course of education
and examination, a personal dlsclosure statement, and payment
of the requlred fee."

Auth: 37-1-131, 37-53-104, MCA Imp: 37-53-102,
37-53-301, MCA

REASON: This rule makes 1t clear that a designated
timeshare 1licensee supervisor of timeshare salespersons shall
be considered to be a timeshare broker under .the act, This
rule 1s needed to establish ‘the procedure  through which
licenses may be obtained by applicants for a timeshare
broker's license. )

"IV, LICENSURE--TIMESHARE SALESPERSONS (1) Except as
provided In~ (Rule ITI) appiicationg for 1licensure as a
timeshare salesperson shall be made on a completed form
provided by the board accompanied by satlafactory proof of
successful completion of an approved course of educ¢ation and
examination, & personal disclosure statement, and payment of
the required fee."

Auth: 37-1-131, 37-53-104, MCA Imp: 37—53-301, MCA

REASON: This rule 1is needed to establish  the procedure
through whilch 1licenses may be obtalned by applicants for a
timeshare salesperson's license.

"V, LICENSURE--PERSONAL DISCLOSURE STATEMENT (1) Except
as provided 1n (Rule II) applicants for licensure as a
timeshare broker or salesperson shall file, with ‘application
for licensure, a typewritten or printed personal disclosure
statement, which shall contaln, in the following order and 1in
detall, 1necluding accurate dates, apecific locatlions, and
complete names, addresses, and phone numbers of persons having
information, the followlng, for the 10 years preceding
application:

(a) a detailed narrative of the experlence that the
applicant has had 1in relation to the purchase ang sale and
negotiations for the purchase and sale, on the applicant's own
behalf or the behalf of others, of timeshare, condominium,
subdivision, and real estate interests; .

(b) any and all licenses, certifications, registrations,
and permits held by the applicant, including by a business
organization of which the applicant had or has a director or
management I1nterest, which authorized or authorizes using a
title, or practicing an actlvity, related to the regtstration,
sale, purchase, lease, or other disposition of a timeshare,
condomlnium, subdivision, or real estate;

(e) any and all violatlons by the applicant, including by
a business organlization of which the applicant had or has a
director or management interest, of any timeshare,
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condominium, subdivison, real estate, or consumer protection
law or regulatlion, whether such violation resulted in
ceriminal, civil, or administrative actlon;

(d) any and all of applicant's convictions of a felony
for any reason;

(e) any and all civil actions, in law or eguity, related
to timeshare, condominium, subdivision, real estate, consumer
protection, or contract, in which the applicant or a business
organization of which the applicant had a director or
management interest was named as a defendant, crosas-defendant,
or counterclalim defendant;

(f) any and all voluntary or I1involuntary bankruptey
proceedings in which the applicant, 1including a business
organization of which the applicant has or had a director or
management interest, was named as a debtor;

(g) a narrative summary of the applicant's credit history
and a current credit report, including three references for
verification;

(h) three personal references; and

(1) three professional references, being persons that
have been 1in a supervisory capaclty over the applicant or
persons that are not, and have not been, directly affillated
with the applicant."

Auth: 37-1-131, 37-53-104, MCA Imp: 37-53-104,
37-53-301, 37-53-302, MCA

REASON: This rule is needed to provide & means, for the
protection of the public, whereby the board may obtain
Informaticn on the applicant to use 1n evaluatlon of his or
her competence to practice,

"VI. LICENSURE~-~NON-RESIDENTS (1) Non-residents may
license in thls atate by meeting the qualifications of the
statutes and rules. An I1rrevocable consent to service of
process, 1in form prescribed by and avallable from the board,
shall be required of each non-resident license applicant."

Auth: 37-1-131, 37-53-104, MCA Imp: 37-1-131, 37-53-104,
37-53-301, MCA

REASON: This rule recognizes the rights of non-residents
to practice in this state. It 1s necessary that jurisdiction
over non-resldent licensees be and remain readily obtalnable.

"VII, LICENSURE--COURSE OF EDUCATION (1) Each applicant
for licensure or certificate of completion shall have
successfully completed a course, or courses, of education
related to the timeshare industry and approved by the board.
An approved course of educatlon under section 37-53-301, MCA,
shall consist of 20 c¢lassaroom hours of Instruction in subjects
approved 1n advance by the board.

(2) Request for advance approval shall be made in writing
and must contain all relevant avallable information about the
course content and the instructors or administrators of the
courses, sufficlent to enable the board to evaluate timeshare
relatedness and to confirm attendance and successful
completion. No course will be approved for an applicant 1if
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attended more than two years prior to the appllcation for
certiflcate of completion or licensure."

Auth: 37-1~131, 37~53-104, 37-53-301, MGA Imp:
37-53-301, MCA

REASON: S8tatutes recognize and experience has shown that
education improves the 1licensee's knowledge and practical
abllitlies. It 18 hecessary that the licensees have
appropriate Kknowledge 1n regard to the timeshare industry to
be competent to provide services and protect the publile.

"VIII. LICENSURE--EXAMINATION (1) Examinations shall be
administered by persons designated by the board at times and
places designated by the board. Information about the
examinations may bhe obtained from the board office.

(2) Application to take the examination shall be made to
the board 1n writing and shall be recelved no less than 15
days prior to the date of examination, accompanied by a fee of
$35, which is not refundable.

(3) Successful completion of the examination shall be by
obtaining a score of 80% or greater on each subject tested.

(4) For purposes of application for licensure, the
examlnation score will qualify for two years."

Auth: 37-1-131, 37-53~104, MCA Imp: 37-53-301, MCA

REASON: Examination 18 required by statute and 1t 1is a
generally accepted method of measuring competence to practice.

"IX. LICENSURE--RENEWAL (1) Licenses and certificates
of completion for timeshare brokers and salespersons shall be
renewed annually in the month of December, postmarked no later
than December 31 of the year preceding that for which the
renewal is requested, lnclude payment of the required fee,
and, except as contained in (Rule II) shall include a
typewritten, or printed, and sworn update to the personal
disclosure statement.

(2) The license held by a licensee who fails to submit a
complete renewal requeat prior to the date set forth above
shall lapse on January 1 of the new license year. The lapsed
license may be relinstated by payment of the renewal fee and
the late renewal fee at any time within 45 days from the
renewal deadline. The late renewal fee shall be $50.

Auth: 37-1-131, 37-53~104, MCA Imp: 37-1-131, 37-53-104,

MCA

REASON: It is necessary that a procedure for renewal be
provided and that a means of monltoring changes 1n licenses
and circumstances be maintalned.

"X. REGISTRATION--~APPLICATION (1) Application for
regiastration of a timeshare offering shall be made on a form
provided by the board and lnclude the required documents and
the required fee.™

Auth: 37-53-104, MCA Imp: 37-53-104, 37-53~202, MCA

REASON: This rule is needed to provide the procedure for
applications for registration.
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"¥I. REGISTRATION--DISCLOSURE DOCUMENT (1) The right to
cancel any agreement for the purchase of a timeshare, as
required in the disclosure document pursuant to 37-53-303,
MCA, shall, in addition to the statutory requirements, include
the the correct mailing address of the developer or the
developer's agent, the correct street address of the developer
or the developer's agent, and shall be accompanied by a
prepared legal document that will effectively c¢ancel the
agreement."

Auth: 37-53-104, 37-53-303, MCA Imp: 37-53-303, MCA

REASON: This rule provides prospective purchasers with a
less burdensome, legally acceptable, and readlly avallable
method of cancelling with a readily determinable designation
of the proper address for delivery by mail or in person.

"XII. REGISTRATION-~CONDITIQONS OF REGISTRATION (1) 1It
shall be a condition of reglstration that the registrant
assures purchasers quiet enjoyment of the timeshare unit by
providing satisfactory guarantee to the purchaser that all
promlses made that are yet to be performed or remaln executory
are covered by a performance bond, a trust, an escrow, or
similar arrangement.”

Auth: 37-53-104, 37-53-212, MCA Imp: 37-53-104,
37-53=-212, MCA

REASON: This rule spells out the means whereby
purchasers of timeshare units may bhe assured of quiet
enjoyment under the statutes. The rule 1is needed to
adequately protect purchasers in relation to promises
remalning to be performed at the time of purchase,

"XIII. REGISTRATION--ALTERNATIVE DOCUMENTS ACCEPTABLE

(1) Subject to paragraph 2, any document or set of
documenta actually filed with, or actually compiled 1in
accordance with, a rule of any agency of the United States or
any other state shall be acceptable alternatives to the
documents required to be flled with an applicatlon for
registration of a timeshare offering under sectlion 37-53-202,
MCA.

(2) 1f, 1in the boards discretion, the alternative
documents do not provide reasonably equivalent material and
recent infcrmation required by section 37-53-202, MCA and any
applicable rule, the board may require that the alternative
documents be supplemented accordingly."

Auth: 37-53-104, 37-53-204, MCA Imp: 37-53-104,
37-53-204, MCA

REASON: This rule implements section 37-53-204, MCA, and
spells out the alternative means whereby registrants may
reglster without unreasonable duplication of effort, yet,
allows for supplementation 1in the event that adequate
documentation does not exist.

"XIV. REGISTRATION--RENEWAL (1) Application for renewal
of a reglstered timeshare offering shall be made on form
provided by the board including attachment of the required
documents and payment of the required fee."
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Auth: 37-53-104, MCA Imp: 37-53-104, 37-53-203, MCA
REASON: The rule provides a procedure for renewal of
timeshare offering registrations.

"XV, REGISTRATION--AMENDMENT FOR ADDITICNAL INTERVALS

(1) Amendment to an appllcation for
registration or renewed registration shall be made on a form
provided by the board and accompanled by the required attached
documents and payment of the required fee."

Auth: 37-53-104, MCA Imp: 37-53-103, MCA

REASON: The rule provides a procedure for amendment of
registrations.

wXVI, REGISTRATION--AMENDMENT FOR MATERIAL ADVERSE
CHANGE (1) Améndment to application for regilstration or
renewed reglstration shall be made ona form provided by the
board and accompanlied by the required attached documents and
payment of the required fee,"

Auth: 37-53-104, MCA Imp: 37-53-203, MCA

REASON: The rule provides a procedure for amendment of
reglistration.

3. The reason, or rationale, for each proposed rule 1s
set forth following each rule in paragraph 2 above,

4. Interested persons may present thelr data, views, or
arguments, either orally or 1n writing, at the hearing.
Written data, views, or arguments may also be submltted to the
Montana Board of Realty Regulation, Department of Commerce,
State of Montana, 1424 9th Avenue, Helena, Montana, 59620, no
later than Friday, March 25, 1988.

5. Martin Jacobson, Staff Attorney, Montana Board of
Realty Regulation, Department of Commerce, State of Montana,
1424 9th Avenue, Helena, Montana, 59620, phone (406) 444-4290,
has been designated to preside over and conduct the hearing.

6. The specific statutory authority of this agency to
make the rules and the speciflc statutes being implemented by
the rules are noted following each rule in paragraph 2 above.

JOHN DUDIS, CHAIRMAN
BOARD OF REALTY REGULATION

Certified to the Secretary of State February 16, 1988,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MILK CONTROL

NOTICE OF PROPOSED AMENDMENT
OF RULE 8.79.301 LICENSEE
ASSESSMENTS -~ NO PUBLIC

In the matter of the amendment )
)
)
)  BEARING CONTEMPLATED
)
)

of rule 8.79.201 regarding
licensee assessments

DOCKET #82-88
TO: All Interested Persons:

1. on April 15, 1988 the department of commerce
proposes to amend rule 8.79.301 relating to an assessment to
be levied upon licensees subject to 81-23-202, MCA. The
proposed amendment will become effective July 1, 1988,

2. The purpose of the amendment iz to change the amount
of the assessment and the effective date of the rule as it
applies to the assessments. The rule as proposed to be
amended would read as follows:

"8.79.30] LICENSEE ASSESSMENTS

(1) Pursuant to section 81-23-202, MCA, the following
assessments for the purpose of deriving funds to administer
and enforce the Milk Control Act during the fiscal vyear
beginning July 1, 3987 1988 and ending June 30, %988 1989, are
hereby levied upon the Milk Control Act licensees of this
department..

(a) A fee of nine-centa—¢50+v09) eight cents (50.08) per
hundredweight on the total volume of all milk subject to the
Milk Control Act produced and sold by a producer-distributor.

(b} A fee of nine-~ents~¢56+09+ cights cents ($0.08) per
hundredweight on the total volume of all milk subject to the
Milk Control Act sold in this state by a distributor home
based 1in another state. Said fee is to be paid either by the
foreign distributor or his jobber who imports such milk for
gale within this state.

{¢) A fee of four and--enme--half cents (50.0458) per
hundredweight on the total volume of all milk subiject to the
Milk Control Act sold by a producer.

(d} A fee of four and--ene--hat€ cents (50.,045) per
hundredweight on the total volume of milk subject to the Milk
Control Act sold by a distributor, excepting that which is
sold to another distributor.”

3. 1Interested persons are asked to note that the amount
of the assessments proposed for fiscal year 1989 will be $0.08
per c.w.t. The amendment also changes the effective dates
from July 1, 1987 through June 30, 1988 to be July 1, 1988
through June 30, 1989,
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4, Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to the
Department of Commerce, 1520 East 8ixth Avenue -~ Rm 50,

Helena, Montana, no later than March 28, 1988.

5. If a person who is directly affected by the proposed
amendments wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit along with any written
comments he has to the above address no later than March 28,
1988.

6, If the agency receives requests for a public hearing
on the proposed amendment from either 10 percent (10%) or
twenty-five (25), whichever is less, of the persons who are
directly affected by the proposed amendment from the
administrative code committee of the Jegislature; from a
governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected,
a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent (10%) of those persons directly affected has been
_determined to be 34 persons based on an estimate of 336
resident and nonresident producers and distributors, and
producer-distributors subject to this assessment.

7. The authority of the agency to make the proposed
amendment is based on section 81~23-104 and 81-23~202, MCA,
and implements section 81-23-202, MCA.

KEITH COLBO, DIRECTOR
DEPARTMENT OF COMMERCE

By: ,thu;—v ¢ dﬁi"’

William E. Ross, Bureau Chief
Montana Milk Control Bureau

Certified to the Secretary of State February 16, 1988,
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BEFORE THE BOARD NOF PUBLIC EDUCATION
OF THE STATE OF MONTANA

Tn the matter of the adoption ) HOTICE OF PUBLIC HEARING ON
of Student Assessment ) PROPOSED ADOPTION OF RULE I,
) STUDENT ASSESSMENT

TO: ALL Interested Persons

1. On March 24, 1988, at 2:00 p.m., or as soon thereafter
as it may be heard, a public hearing will be held in the Helena
High School Library, 1300 Billings Avenue, Helena, Montana, in
the matter of the proposed adoption of Rule I, Student
Assessment.,

2. The rule as proposed to be adopted is as follows;

RULE I STUDENT _ASSESSMENT (1) By the authority of
sect{on 20-2-121(12), MCA, the board of public education adopts
rules for student assessment in the public schools and those
private schools seeking accreditation.

(2) The board recognizes that the primary purpose of
student assessment is to improve the quality of education and
that there are a variety of assessment tools. Because, at the
state level, it is useful to know how Montana students
generally compare to students from other states, all accredited
schools will annually administer norm-referenced tests selected
from a list of such tests approved by the board and provided by
the office of public instruction, except that schools that on
the effective date of this rule are either:

(a) not using norm-referenced tests from the board
approved list;

(b) not wusing norm-referenced tests to test in grade
levels three, eight and eleven, or

(c}) wusing only parts of the approved norm-referenced tests,
have until July 1991 to comply with this subsection. The tests
will be administered to students in grades three, eight and
eleven in reading, writing, math, science and social studies,
The test will be given in the month of April, and all scores
will be sent to the office of public instruction by June 30 in
a format specified by the office and approved by the board of
public education.

(3) Test scores are a part of each student's records which
will be governed by the office of public instruction's
guidelines for student records.

(4) The office of public instruction will collect and
provide a statewide summary of the results to the board and
legislature. The summary will include a comparison of
Montana's statewide achievement levels to the achievement
levels of states with similar demographic characteristics. No
comparison of one Montana school or district to another will be
made by the board of public education or the office of public
instruction but schools are encouraged to compare their scores
with the state norme& and share testing information and results
with parents and the local community.
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(5) All norm-referenced test results released to the
public by schools will be accompanied by a clear statement of
the purposes of the test, subject areas that have been tested,
how they were tested, limitations of norm-referenced tests,
what is meant by the results and how the results will be used,

(6) Because norm-referenced tests are not designed to
measure local programs, schools should develop appropriate
district and classroom assessment tools to measure the
attainment of educational goals and obJjectives and the level of
individual student achievement. Assessment results will be
used in instructional planning and in evaluating the
effectiveness of educational programs. The office of public
instruction will annually review these efforts and report to
the board of public education.

(7) A student who has an individualized education program
pursuant to 10.16.1207 shall not be required to participate in
the norm-referenced testing program. A student may participate
if parental consent is obtained.

AUTH: Sec. 20-2-121 MCA

IMP: Sec. 20-2-121 MCA

3. The board is proposing this rule to comply with the
mandate of the 1987 legislature set forth in 20-2-121(12).
4. Interested persons may present their data, views or

arguments either orally or in writing at the hearing. Written
data, views or argument may also be submitted to Alan
Nicholson, Chairman, Board of Public Education, 33 South Last
Chance Gulch, Helena, Montana 59620, no later than March 25,
1988.

5. Alan Nicholson, Chairman, and Claudette Morton,
Executive Secretary to the B8Board of Ppublic Education, 33 South
Last Chance Gulch, Helena, Montana, have been designated to
preside over and conduct the hearing.

Id

ALAN NICHQLSON, CHAIRMAN
BOARD OF BLIC EDUCATION

BY:

Certified to the Secretary of State February 16,0 1988,
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

NOTTCE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULE 11.14.102 PERTAINING
TO DEFINING GROUP
FACILITIES ESTABLISHED
CHIEFLY FOR EDUCATIONAL
PURPOSES

In the matter of the
amendment of Rule 11.14.,102
pertaining to defining group
facilities established
chiefly for educational
purposes

N e

TO: All Interested Persons

1. On March 17, 1988, at 1:00 p.m., a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to
consider the proposed amendment of Rule 11.14.102 pertaining
to defining group facilities established chiefly for educa-
tional purposes.

2. The rule as proposed to be amended provides as
follows:

11,14 .102 DEFINITIONS For purposes of this chapter,
the following definitions apply:

Subsection (1) remains the same.

{(2) "Group facility established chiefly for educational
purposes” means a facility which serves no e¢hild under five
years of age for more than_ three hours per day, and which
services no child five years of age for more than six hours
per day, and which follows a preschool curriculum or course of

study designed to enhance the educational development of the
children in attendance at the facility,

Subsections (2) through (20) are renumbered but otherwise
remain the same.

AUTH: Sec. 53-4=-503, MCA
IMP: Sec. 53-4-501, MCA

3. Rationale: The proposed amendment is necessary
because some child care providers are circumventing the manda-
tory child care licensing/registration law by calling their
day care facility a "program established chiefly for educa-
tional purposes.” These are facilities operating eight to ten
hours a day, serving children of any age and providing little
specialized educational program. The intent of the legisla-
ture when it passed the day care bill in 1981 was to exempt
those preschool facilities that offer part-day, educational
programs. The legislature did not intend to exempt from
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licensure or registration any day care facility that cares for
children during the parents' working hours.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Family Services, P.0O. Box
8005, Helena, Montana 59604, no later than March 24, 1988,

5. The Office of Legal Affairs, Department of Family
Services has been desighated to preside over and conduct the
hearing.

Certified to the Secretary of State February 16, 1988.
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS
OF THE STATE OF MONTANA

In the matter of the
rules regulating the sale
of progeny of raptors

NOTICE OF PROPOSED AMENDMENT
OF RULE 12.6.1406 TO ALLOW
FOR THE SALE OF THE PROGENY
OF RAPTORS UNDER CERTAIN
CONDITIONS

e

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1. On April 15, 1988, the Department of Fish, Wildlife
and Parks proposes to amend Rule 12.6.1406 to allow for the
sale of progeny of raptors under some circumstances.

2, The rule, as proposed to be amended, provides as
follows:

12.6.1406  TRANSFER, PURCHASE, SALE OR BARTER OF RAPTORS
@R, RAPTOR EGGS, RAPTOR SEMEN OR_RAPTOR PROGENY (1) A

permittee may transfer any lawfully possessed raptor, raptor
egg or raptor semen to another permittee or transfer any raptor
to a falgoner who holds a valid state falconry permit if no
money or other consideration is involved.

(2) A permittee may purchase, sell or barter any captive-
bred raptor's progeny which is banded with a numbered seamless
marker provided or authorized by the U.S. Fish and Wildlife
Service (service), subject to the following conditions:

{a) when the permittee purchases from, sells to, or
barters with any person in the United States, that person must
be authorized by the service to purchase, sell or barter the
progeny of captive-bred raptors;

(b} when the permittee purchases from, sells to or
barters with any person in a foreign country, that person must
be authorized by the wildlife management authority of that
country to purchase, sell or barter the progeny of captive-bred
raptors,

(3)¢23 No raptor progeny may be traded-er transferred,
purchased, sold or bartered until it is two weeks old and only
after it is properly banded with a nonreusable marker provided
or authorized by the service, unless it is transferred to a
state or federal wildlife management agency for conservation
purposes.

(4) A permittee may not purchase, sell or barter the
progeny of any raptor taken from the wild.

AUTH: 87-5-210, MCA .

AUTH EXT: Sec. 4, Ch. 532, L. 1987

IMP: 87-5-206, MCA
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3. Rationale; With House Bill 530, the 1987 legislative
session amended 87-5-206(4), MCA, and 87-5-210(4), MCA, to
allow the sale of the progeny of raptors, subject to regulation
by the department. House Bill 530 also requires the department
to report the results of the program regulating the sale of the
progeny of raptors to the 51st legislature. Current
regulations do not allow for the sale of progeny of raptors.

4, Interested parties may submit their data, views or
arguments concerning the proposed amendments, in writing to
Eileen Shore, Staff Attorney, Department of Fish, Wildlife and
Parks, 1420 East Sixth Avenue, Helena, Montana 59620, no later
than March 25, 1988.

5. If a person who is directly affected by the proposed
amendments wishes to express data, views, and arguments orally
or in writing at a public hearing, he must make a written
request for a hearing and submit this request along with any
written comments he has to Eileen Shore, Staff Attorney,
Department of Fish, Wildlife and Parks, 1420 East Sixth Avenue,
Helena, Montana 59620, no later than March 25, 1988,

6. If the agency receives requests for a public¢c hearing
on the proposed amendment from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
amendments; from the Administrative Code Committee of the
legislature; from a governmental subdivision or agency; or from
an association having not less than 25 memberg who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Regilster, Ten percent of those direetly
affected by the proposed amendment has been determined to be
seven persons, based on seventy-four individuals who currently
are permitted to possess and propagate raptors in Montana.

Richard L. Johnson
Deputy Director

Department of Fish,
Wildlife and Parks

Certified to the Secretary of State February 16, 1988.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA
In the matter of the adoption of } NOTICE OF PUBLIC HEARING
proposed new rules I through XII )
concerning procedures for adminis- ) PROPOSED NEW RULES
tration of the WIC supplemental )
food program )
(Women, Infants & Children)

To: All Interested Persons

1. On May 4, 1988, at 1:30 p.m., a public hearing will
be held in Room C209 of the Cogswell Building, 1400 Broadway,
Helena, Montana, to consider the proposed rules on procedures
for eligibility and participation in the federal Women, Infants
& Children (WIC) program administered by the Montana Department
of Health and Environmental Sciences,

2. The proposed new rules read as follows:

NEW RULE T PURPOSE OF RULES (1) The purpose of the
rules in subchapters 1 and 2 of this chapter is to provide a
clear procedural framework under which the dJdepartment admin-
isters the federal special supplemental food program for women,
infants, and children, the so-called "WIC" program which is
sponsored by the food and nutrition service (FNS) of the United
States department of agriculture (USDA) and which has been ad-
ministered in Montana by the department of health and environ-
mental sciences since approximately 1976.

AUTHORITY: 50-~1-202, MCA
IMPLEMENTING: 50-~1-202, MCA

NEW RULE IT PROGRAM ADMINISTRATION AND GUIDANCE

(1) As the state agency to which the USDA has delegated
the administration of the WIC program, the department is re-
sponsible for the effective and efficient administration of the
program in accordance with the USDA program regulations set
forth in 7 CFR Part 246, USDA's regulations governing nondis-
crimination (7 CFR Parts 15, 15a, and 15b), and USDA's regula-
tions governing the administration of grants (7 CFR Part 3015).

(2) 1In addition to the documents referred to in section
(1) above, the department, as the state agency to which the
USDA has delegated the WIC program, also receives numerous
policies, forms, guidelines, and instructions from the USDA
food and nutrition service (FNS) issued wunder the FNS direc-
tives management system. The department has assembled such
policies, forms, guidelines, and instructions (and the state
forms and guidelines required by such directives) into two
department documents:

{a) the "1988 State Plan for Montana's Special Supplemen-
tal Food Program for Women, Infants and children (WIC)" (July
1987 edition), which is a comprehensive summary of applicable
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federal regulations (all of which are elsewhere incorporated in
this chapter), procedures, and forms used by the department,
and which is distributed to each participating local agency and
is to be followed by each local agency in administering the
program; and

(b) "Guidelines on Financial Management of the WIC Pro-
gram in Montana" (January 1988 edition), a series of instruc-
tions, guidelines, and interpretations developed by the USDA
and periodically received by the department, to which the de-
partment refers in resolving financial management issues under
the WIC program. This document (which is available to local
agencies) ig advisory in nature and does not establish manda-
tory requirements upon local agencies, food vendors, or program
participants.

(3) The department hereby adopts and incorporates herein
by reference the following:

(a) 7 CFR Part 246, which are USDA regulations governing
nondiscrimination (7 CFR Parts 15, 15a, and 15b);

{b) 7 CFR Part 3015, which are USDA regulations governing
the admjinistration of grants; and

(c) the "1988 state Plan for Montana's Special Supplemen-
tal Food Program for Women, Infants and Children (WIC)" (July
1988 edition), which is a department handbook setting forth
procedures, practices, and forms used for the implementation of
the federal WIC program in Montaha.

(d) Copies of these materials may be obtained from the
Family/Maternal and Child Health Services Bureau, WIC Program,
Cogswell Building, Capitol Station, Helena, Montana 59620.
AUTHORITY: 50-1=-202, MCA
IMPLEMENTING: 50-1-202, MCA

NEW RULE ITI NUTRITION __SERVICES STANDARDS (1) sStan-
dardized nutritional risk assessment procedures as developed
and defined in "Nutritional Problems, Codes, Criteria and Ref-
erences for Public Health Nutrition Services" (December 1986
edition) and "Weighing and Measuring Children: A Training
Manual for Supervisory Personnel" must be used by all partici-
pating local WIC agencies, in a form and manner prescribed by
the department as included in the '1988 State Plan for Mon-
tana's Special Supplemental Food Program for Women, Infants and
Children (WIC)" (July 1987 edition), which is a comprehensive
summary of applicable federal regulations (all of which are el-
sewhere incorporated in this subchapter), procedures, and forms
used by the department.

(2) Local agencies shall arrange for standard nutrition
education c¢ontacts between local agencies and parti¢ipating
clients, which include appropriate type and number of contacts
for high risk and lower risk participants as described in the
"1988 State Plan for Montana's Special Supplemental Food Pro-
gram for Women, Infants and Children (WIC)" (July 1987 edi-
ticn), and shall utilize nutrition education materials which

have met the c¢riteria in "E.M.P.O.W.E.R. -=- Evaluate Materials
to Promote Optimal Use of WIC Education Resources" (April 1985
editien).
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(3) Policies and procedures for authorizing specific WIC
foods based on cost, availability, nutritional value, and par-
ticipant acceptance are set forth in the "1988 State Plan for
Montana's Special Supplemental Food Program for Women, Infants
and Children (WIC)" (July 1987 edition).

(4) The department hereby adopts and incorporates herein
by reference the following documents:

(a) '"Nutritional Problems, Codes, Criteria and References
for Public Health Nutrition Services" (December 1986 edition),
which is a document developed to provide uniform nutrition risk
criteria classification in the state of Montana, for use in the
Montana WIC program to record assessment of client nutrition
conditions and to determine eligibility for program benefits;

(b) the "1988 sState Plan for Montana's Special Supplemen-
tal Food Program for Women, Infants and Children (WIC)" (July
1987 edition);

(¢) "Weighing and Measuring Children: A Training Manual
for Supervisory Perscnnel", which is a federal department of
health and human services reference publication concerning
standardized methods for weighing and measuring children; and

(d) "E.M.P.Q.W.E.R. -- Evaluate Materials to Promote
Optimal Use of WIC Education Resources" {April 1985 editicon),
which is a Massachusetts department of public health publica-
tion concerning evaluation of nutrition education materials.

(e) Copies of these documents may be obtained from the
Family/Maternal and Child Health Services Bureau, WIC Program,
Cogswell Building, Capitol Station, Helena, Montana 59620.
AUTHORITY: 50~1-202, MCA
IMPLEMENTING: 50-1-202, MCA

NEW RULE IV  DEFINITIONS Unless otherwise indicated,
the following definitions apply throughout this chapter:
(1) "Administrative and program services costs'" means

those direct and indirect costs, exclusive of food costs, as
defined in 7 CFR 246.14(c), which the department determines to
be necessary to support local agency program operations. Ad-
ministrative and program services costs include, but are not
limited to, the costs of program administration, start=-up, mon-
itoring, auditing, the development of and accountability for
food delivery systems, nutrition education, outreach, certifi-
cation, and developing and printing food instruments.

(2) "Affirmative action plan" means that portion of the
department plan which describes how the program will be initi-
ated and expanded within the department's jurisdiction in ac-
cordance with 7 CFR 246.4(a).

(3) "Breastfeeding women" means women up to one Vear
postpartum who are breastfeeding their infants.

(4) "Caseload" means the number of persons certified by
the local agencies, eligible and participating in the WIC pro-
gram at any point in  time. Persons certified eligible but
wait-listed are not considered’ to be participating in the WIC
program, and therefore are not included when the department
assigns caseload limits or tallying caseload being carried at a
point in time.
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(5) "Categorical eligibility'" means persons who meet the
definitions of pregnant women, breastfeeding women, postpartum
women, or infants or children.

{6) "Certification" means the application of criteria
and procedures to assess and document each applicant's eligi-
bility for the program.

{7) "cChildren" means persons who have had their first
birthday but have not yet attained their fifth birthday.

{(8) "Client" means a WIC program participant.

(9) "clinie"” means a facility where applicants are certi-

fied.

(10) "Competent professional authority" means an individ-
ual on the staff of the local agency authorized to determine
nutritional risk and prescribe supplemental foods. The follow-
ing persons atre the only persons the department may authorize
to serve as a competent professional authority: physicians,
nutritionists (bachelor's or master's degree in nutritional
sciences, ¢ommunity nutrition, clinic¢al nutrition, dietetics,
public health nutrition, or home economics with emphasis in
nutrition), dietitians, registered nurses, physician's assis-
tants (certified by the national committee on certification of
physician's assistants, or certified by the state medical cer-
tifying authority), or state or local medically trained health
officials. This definition also applies to an individual who
is not on the staff of the local agency but who is$ qualified to
provide data upon which nutritional risk determinations are
made by a competent professional authority on the staff of the
local agency.

(11) "Days" means calendar days.

(12) "Disqualification"” means the act of ending the pro-
gram participation of a participant, authorized food vendor, or
local agency, whether as a punitive sanction or for administra-
tive reasons. '

(13) "Dual participation" means simultaneous participation
in the program in one or more than one WIC clinic.

(14) "Fair hearing" means the procedure through which an
individual may appeal a department or local decision which
results in denial of program participation, or suspension or
termination from the program.

(15) "Family" means a group of related or non-related in-
dividuals who are not residents of an jinstitution but who are
living together as one economic unit.

(16) "Food costs"™ means the costs of supplemental foods,
determined in accordance with 7 CFR 246.14(b).

(17) "Food delivery system” means the method used by the
department and local agencies to provide supplemental foods to
participants.

(18) "Food instrument” means a voucher, check, coupon, or
other document which is used by a participant to obtain supple-
mental foods.

(13) "Food package" means supplemental foods prescribed by
a competent professional authority for a WIC participant to
meet demonstrated nutritional needs.

(20) "Food vendor" means a local grocer, dairy, or other
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merchant who, through a signed agreement with the local agency,
provides WIC foods in exchange for the WIC voucher.

(21) "Health services" means ongoing, routine pediatric
and obstetric care (such as infant and child care and prenatal
and postpartum examinations) or referral for treatment.

(22) "Infants" means persons under one year of age.

(23) "Initial visit" means the first time a person visits
a WIC clinic to request program benefits, whether by an in-
person inquiry or by a visit for an appointment previously
established by telephone,

(24) "Local agency" means:

(a) a public or private, nonprofit health or human ser-
vice agency which provides health services, either directly or
through contract, in accordance with 7 CFR 246.5;

(b) an Indian health service unit;

(c) an Indian tribe, band, or group recognized by the
United States department of the interior which operates a
health clinic or is provided health services by an Indian
health service unit; or

(d) an intertribal council or group that is an authorized
representative of Indian tribes, bands, or groups recognized by
the United States department of the interior, which operates a
health c¢linic or is provided health services by an Indian
health service unit.

(25) "Members of populations" means pergons with a common
special nutritional need who do not necessarily reside in a
specific geographic area, such as off-reservation Indians or
migrant farmworkers and their families.

(26) "Migrant farmworker" means an individual whose prin-
cipal employment is in agriculture on a seasonal basig, and who
has been so employed within the last 24 months, and who estab-
lishes, for the purposes of guch employment, a temporary abode.

(27) '"Monthly participation" means a total number of
clients actually receiving benefits in any month.

(28) "Nonprofit agency" means a private agency w