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state agencies' proposed new, amended or repealed rules, the 
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and where written comments may be submitted. The rule 
section indicates that the proposed rule action is adopted 
and lists any changes made since the proposed stage. The 
interpretation section contains the attorney general's 
opinions and state declaratory rulings, Special notices and 
tables are inserted at the back of each register. 
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STATE OF MONTANA 
DE:I'AI{TMENT uF t'OMm:J:H'E 

lllf'OIU:: Tti!C llOAHD OF MORTICIANS 

In the matt<>r of the pr<>I·"'"ed 
amendment of d rule perta1niny 
to eeonduct. 

NOT ll'l:·. o~· I'KUI'OS ElI AMf:NIJMI:.NT 
oF IL.!Il. 701 I.Ni'KtJ~~.SSJO!'<I\1. 

cnNDl•C"I' 

NO PUBLIC: IH.t\fn~li c:oN'n:MPLA'I'Ul 

TU: All lnl<"r"sted l'en;ons: 
J. On .J .. HllhH"Y 7; l'lA9, thf" Rodrd nf f'1i!l"l IVldH~ 1'~"•'1-'~'hC::"b 

tn anwnd th..., above-><ldlt>d rul ... 
2. The prn("""'d dll\o>ndm .. nt ,,f fl.lll.711l wtll ..,,...,d ,,,., 

follow~: (nt"W mdttf.'r undr:-rllnt·d, dt->lt-"tt-·d lildltt-_~r Jntt.•rllrlf~d) 

(full !.t-xt. uf the •·u 1., i>< lo•:at t>d "t I'"''W H-44 l dlld "A-944. 
Administ rat.Jve Kules uf Mont.dnd) 

"8.10,701 llNI~K~>t_~;~!.!_l~:\l,_CcmDUC:!' Ill '"' tlmou•_lh twl 
w i I I re;;;-;;.""jj) t fi·,;; ""m"'. 

!l'.l. ____ tJ_i!.\/l!'!;i ~~~'! .C::~!.!l':'!•:t:."'d _<)[ ___ 1/.!.~.l~U 119 .... E!!Y. stat" ,,. 
feder!!__l_J:!.!!!~:2!:~S _ _1!!_~'-----"'-~bJ':'•o"l ~" ch~~!e!".J, .P?rt ~.~. ~)-thi~ 
title; 

(_y_!.__havi~bet'l!__£~n_v.!.~·t_.,t!9_L"'- !~J~!ny. A <:t'rt1(•~t:J '-'"~Y 
of the !udgmf'>n~_of_~2!:l:':'.i.StiunX!!~'2i}~'.!usive <'V!dencf:' of the 
conviction. This subsection lS.J!.!.!P...k~:!:,.__!;~_c,:_h!!!!!.. .. r. l, f'.ift .. ~ 
of this title." 

l'.uth: 37-L-1'll, 17-1-l]b, 17-19-202, '17-l'l-311, 
37-19-404, MC~ 111~>: 17-1-llb, ]7-1~-1\1, 17-19-404, MCA 

REASON: Recent experl .. nt_'t' sugyest s !.hat <'onvlt'l.lon .,f 
felonies dnd violdt ing n.-JI·t.·oti(• ld.W!i wnuld h~ itppr~apridte 
grounds for li.cense discq.>l1ne fur tht• pt'oiP•·lJ<)n of thte 
public. There have bte .. n difficultle>~ with licensees berr••J 
convicted for conduct related to funerdl hume f.-.ctlllit"b dr11t 
equipment, but which WdS nut ~roh1b1t.ed by hu<tni rule,.. 

3. Inter .. sted persons may suhnnt their 
arguments con~ern1ng the pruposed amendment 
Board of Morticians, 1424 9th Avenue, 
59620-0407, no ldter t.hdn Jdnu .. ry 5, 1969. 

d.:-.ta. v1ew8 ••r 
1 n w r 1 t 1 ng t o t lw 
Hel~na, Mnntc:iBd 

4. If a pt>rson who is rl i reet 1 y af fect..ed by t ht' propu,;ed 
amendment w1she!:i to expre~s his. ddtd, vtt-_"ws or di'~Jilmt>ht!:i 
orally at· in writing at a publt·~ h ... ,.,.,ll<J, hP must n•·•ke wntt'"' 
r-equest f,,,. .. hf'dl"ln~~ anci subrnit lhl,., r· .. qut'sl dluny w1t.h <ony 
commt""nts ht' hn:!::i. to t h,.. E\i)dni l)f Mnrt Jc~ldll:-s, 1424 - CJlh Av~lllh-·, 
Helena, Monl.<tlld 5qb~O-U407, nu ldl er t h.Ht ·'"""·"·y ~. l'lA9. 

5. If the bodrd n· .. C:f~~Jvt-~s requc~st!S ford publt(' h~:>dl'lll~J 

on tht-> l'l""l'"""'d dliwndrn••nt fr·om ~tthter' Ill· .. r 2S, wh11·hever· t;; 
less, nf those·• [Jt~r~.:•ns whu dre chrt-"t·tly d.f(t-"cte-d by th~""""" 

propt..-.st'd .-un~ndr.lellt , f nun t ht-:- r\dm 1 n 1 ~t rat i ve Coli•· C4..1nnni t t t"t" of 
tht .. lr?~1JSIL'1tur·~. frnn1 •• ~~~•Vt:Ol"IHlH--"Ilt._1l .i9f"UC'Y c)l' ~ubdtvtst~•n IJI" 

frum ,Sf) d~StH'Ldt Jon hrlVlH~J flq )t'~!5~ t har1 ::!:) InPI<Ibt:"l'S W~H') Wlll hr~ 

dt.-.•<·t ly ,lffe•·teJ, "h ... Hili•J Will ht> ht•ld dl ·• lillt•r d.it ... 

~IAH Nut:l•'t> No. A··IU-1'1 23-12/8/88 
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Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
d1rectly affected has been determined to be 26 based on the 
268 licensees tn Montana. 

BOARD OF MORTICIANS 
GUY W. MISER, CHAIRMAN 

Cet·ttfied to the Sect·etary of State, November 28, 1988. 

23-12/8/88 MAR Notice No. 8-30-19 
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BEFORE THE STATE SUPERINTENDENT OF PUBLIC INSTRUCTION 
STATE OF MONTANA 

In the matter of the 
repeal of rules 
concerning traffic 
education 

NOTICE OF THE PROPOSED REPEAL 
OF RULES 10.13.301 - 10.13.306, 
PROGRAM STANDARDS AND COURSE 
REQUIREMENTS FOR TRAFFIC 
EDUCATION 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Parties 

1. On January 16, 1989, the Superintendent of Public 
Instruction proposes to repeal rules outlining program s~an­
dards and course requirements for traffic education. 

2. The rules proposed for repeal follow. Full text of 
the rules is located at pages 10-168 through 10-173, 
Administrative Rules of Montana. 

10.13.301 The Program 
10.13.302 Teacher Qualification 
10.13.303 Application and Reimbursement Procedures 
10.13.304 Driver Examination Procedure Requirements 
10.13.305 Traffic Education Vehicle Requirements 
10,13,306 Student Enrollment and Learner License<s) 

Auth: 20-7-502 MCA IMP: 20-7-503 MCA 
3. The Superintendent proposes to repeal these rules 

because new traffic education rules are in the process of 
being adopted. The new rules will be adopted on January 16, 
1989. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed repeal in writing to the 
Office of Public Instruction, State Capitol, Room 106, 
Helena, Montana 59620 no later than January 5, 1989. 

5. If a person who is directly affected by the propos-
ed repeal wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make 
written request for a hearing and submit this request along 
with any written comments he has to the Office of Public Ins­
truction, State Capitol, Room 106, Helena, Montana 59620 no 
later than January 5, 1989. 

6. If the Superintendent receives requests for a 
public hearing on the proposed repeal from either 10 percent 
or 25, whichever is less, of those persons who are directly 
affected by the proposed repeals and amendments, from the 
Administrative Code Committee of the legislature, from a 
governmental agency or subdivision or from an association 
having no less than 25 members who will be directly 
affected, a puhlic hearing will be held at a later date. 

MAR Notice No. 10-2-61 23-12/8/88 



-2538-

Notice of the hearing will be published 
Administrative Register. Ten percent of 
affected has been determined to be 20. 

Superi~nten.dent~::lic 

By: ~ 
MarilYMi ller 
Executive Assistant 

in the Montana 
those directly 

Instruction 

Certified to the Secretary of State November 28, 1988. 

23-12/8/88 MAR Notice No. 10-2-61 
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BEFORE THE HUMAN RIGHTS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules 24.9.202 Definitions, 
24.9.222 and 24.9.224 
Investigation, 24.9.225 
Procedure on finding of no 
cause, 24.9.230 Certification, 
24.9.263 and 24.9.264 
Right to sue letters; the 
repeal of rule 24.9.262 
Issuance of right to sue 
letter; and the adoption of 
Rule I Issuance of right to 
sue letter. 

TO: All Interested Persons 

NOTICE OF THE PROPOSED 
AMENDMENT OF RULES 
24.9.202 DEFINITIONS, 
24.9.222 AND 24.9.224 
INVESTIGATION, 24.9.225 
PROCEDURE ON FINDING OF 
NO CAUSE, 24.9.230 
CERTIFICATION, 24.9.263 
AND 24.9.264 RIGHT TO SUE 
LETTERS; THE PROPOSED 
REPEAL OF RULE 24.9.262 
ISSUANCE OF RIGHT TO SUE 
LETTER; AND THE PROPOSED 
ADOPTION OF RULE I ISSUANCE 
OF RIGHT TO SUE LETTER. 

NO PUBLIC HEARING CONTEMPLATED 

1. On January 21, 1989, the human rights commission 
proposes to amend rules 24.9.202, 24.9.222, 24.9.224, 24.9.225, 
24.9.230, 24.9.263, and 24.9.264. These rules relate to 
removal of cases to district court from the administrative 
process. The Commission proposes t0 repeal rule 24.9. 262 winch 
is found on page 24-400 of the AID-I, and to adopt rule I. 
These rules deal with the issuance of a right to sue letter. 

2. The rules as proposed to ile amended and adopted 
provide as follows: 

24.9.202 DEFINITIONS (1) The following definitions 
shall apply throughout this chapter: 

(a) "Act" means the Human Rights Act, Title 49, Chapter 
2, MCA. 

(b) "Administrator" or "division administrator" means the 
administrator of the human rights division of the department of 
labor and industry. The administrator is the chief executive 
officer employed by the human rights commission and is 
responsible for the supervision of the commission staff. 

(c) "Charging party" means any person who files a 
complaint with the human rights commission. 

(d) "Code" means the Governmental Code of Fair Practices, 
Title 49, Chapter 3, MCA. 

(e) "Commission" means the human rights commission as 
established by section 2-15-1706, MCA. 

(f) "Commissioner" means a member of the human rights 
commission. 

(g) "Division" means the human rights division of the 
department of labor and industry. The division is the staff of 

I'IAR Notice No. 24-9-27 23-12/8/88 
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the human rights commission and is answerable directly to the 
commission. 

(h) "Hearing examiner" means a hearing examiner appointed 
by the commission or any one commissioner acting as hearing 
examiner for the commission. 

(i) "Person" includes one or more individuals, labor 
unions, partnerships, associations, corporations, legal 
representatives, mutual companies, joint-stock companies, 
trusts, unincorporated employees, employers, employment 
agencies, or labor organizations (section 49-2-101, MCA), and 
includes any group or organization which qualifies as an 
aggrieved person in accordance with ARM 24.9.204. 

(j) "Respondent" means any person against whom a 
complaint is filed. 

(k) "Ri~ht to sue letter" means a document which removes 
a complaint f1led with the commission to district court bt 
entitling the char1ing party or aggrieved person to fileis 
discrimination act1on in district court. 

(!) "Staff" or •commission staffi means the human rights 
division, which is the staff of the human rights commission. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-101, 49-2-201, 
49-2-509, 49-3-101, 49-3-312, MCA 

24.9.222 INVESTIGATION; FAILURE OF CHARGING PARTY OR 
AGGRIEVED PERSON TO COOPERATE QR KEEP THE C~ISSION AQYISEQ OF 
CHANG§§ IN AQQRE~s (1) Whenever any charg1ng party or (in the 
case ot a compla1nt filed on behalf of anyone) any person 
alleged to be aggrieved shall refuse to comply with a request 
by the division for information or evidence reasonably 
necessary for the investigation, conciliation, or litigation of 
the complaint, the division administrator may dismiss the case 
and issue a right to sue letter for failure of the charging 
party (or aggrieved person) to cooperate with the division, or 
may dismiss so much of the complaint as relates to that 
charging party or aggrieved person. 

(2) Whenever an char in art erson fails 
to advise the commiss1on of a change o that the 
commission staff is unable to locate the charging party or 
a rieved erson the division administrator ma dismiss the 
case and issue a right to sue letter or may ismiss so much of 
the complaint as relates to that charging party or aggrieved 
person. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-504, 49-2-509, 
49-3-307, 49-3-312, MCA 

24.9.224 INVESTIGATION; DETERMINATION REGARDING CAUSE 
(1) When a complaint is assigned to a member of the staff 

for investigation, the staff investigator shall undertake a 
prompt, thorough, and impartial investigation of the 
allegations of the complaint to determine if there is 
substantial evidence (reasonable cause) to believe that an act 

23-12/3/88 MAR Notice No. 24-9-27 



-2541-

of discrimination has taken place. When the investigation is 
complete, or is sufficiently complete to justify a finding, the 
staff shall issue a finding that there is or is not substantial 
evidence (reasonable cause) to credit the allegations of the 
complaint. A lack of reasonable cause finding may also be 
based u on a determination that the commission lacks 
]Ur~s ct~on over t e compla~nt. 

AUTH: 49-2-204, 49-3-106, MCA1 IMP: 49-2-504, 49-3-307, MCA 

24.9.225 PROCEDURE ON FINDING OF NO CAUSE (1) If a 
finding of fte lack of reasonable cause is made by the division 
in regard to any complaint, notice of the finding shall b~ 
served on all parties. The notice shall include a statement of 
the reasons for the finding. The notice may shall be 
accompanied either by a dismissal order and right to sue letter 
in accordance-with the provisions of ARM 24.9.263 1 or ~ft-~he 
aieerftaeive7-ehe-fteeiee-shaii-ee-aeeempaftied by a statement 
explaining the right of the charging party or aggrieved person 
to request a hearing~ before the commission. The determination 
whether to dismiss the complaint and ~ssue a r~ght to sue 
letter or allow the charging party or aggrieved person an 
o ortunit for hearin before the commission shall be within 
the sound d~scretion of the adm~nistrator. I the 
administrator elects to allow the charging party or aggrieved 

rson an o ortunit for hearin before the commission the 
~he not ce shall spec1fy the t~me 1n wh~ch the charging party 
or aggrieved person must file a written request for hearing er 
fer-a-fer-a-righe-~e-s~e-ie~~er which in-no case shall be less 
than 14 days from the date the notice of the finding was mailed 
to the parties. 

(2) If a charging party or aggrieved person in a case in 
which the division has found fto lack of reasonable cause makes 
a written request for hearing in response to the statement 
accompanying the lack of reasonable cause finding ea~ee ~e 
eer~i£ied-£er-hear~ftg7-~e-shaii-he-heard-hy-~he-eemm~se~eft-~ft 
~he-eame-maftfter-~ft-wh~eh-~~-heare-e~her-eeft~ee~ed-eaeea~ the 
administrator shall certify the case for hearing in accordance 
with ARM 24.9.230. 

(3) If no written request for hearing er-r~gh~-~e-e~e 
iee~er is made ~ft-~he-~~me-a~a~ed-~ft-~he-fte~~ee7 in response to 
the statement accompanying the lack of reasonable cause 
finding! the staff shall issue aft-erder-eft-hehai£-e£-~he 
eemmies~eft-ift-wh~eh-~he-fte-ea~ae-f~ftd~ftg-~e-adep~ed-ae-ehe 
fiftai-erder-ef-~he-eemm~sa~eft-aftd-~he-eaae-~a-d~em~aaed-w~~h 
prej~d~ee7--Ne~iee-e£-~he-d~sm~eeai-erder-ehaii-he-eeft~-~e-ali 
par~ies a dismissal order and right to sue letter in accordance 
with the provisions of ARM 24.9.263. Ne~±ee-e£-~he-diemieeai 
erder-shaii-he-sefte-~e-ali-par~~ea~ 

t4t--~he-iss~aftee-e£-~he-diemieeal-erder-adep~~ftg-ehe-fte 
ea~ee-f~ftd~ftg-ae-~he-fiftai-erder-ef-~he-eemmiaeieft-eemple~ea 
~he-adm~ft~e~ra~~ve-preeeee-w~~h-re~ara-~e-~he-eempiaift~-er-wi~h 

MAR Notice No. 24-9-27 23-12/8/88 
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re~ars-ee-ehese-aiie~ae~efts-ef-ehe-eempia~fte-ift-re~ard-ee-wh~eh 
fte-ea~se-~s-fe~fts~ 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-504, 49-2-505, 
49-2-509, 49-3-307, 49-3-308, 49-3-312 MCA 

24.9.230 CERTIFICATION OF A CASE TO COMMISSION FOR 
HEARING (1) Whenever the division has issued a finding that 
substantial evidence (reasonable cause) exists to believ.: that 
a respondent has engaged in a discriminatory practice in 
violation of the act or code and that conciliation efforts have 
been unsuccessful, the administrator shall notify the 
commission that the case should be set for hearing. ift 
add~e~eft7-~f If the division has issued a finding that no 
substantial evidence (fte lack of reasonable cause) exists to 
believe that a respondent has engaged in a discriminatory 
practice in violation of the act or code, but the charging 
party or aggrieved person ftevereheiess-w~shes-ee-preeeed-ee has 
requested a hearing before the commission in accordance with 
ARM 24.9.225, the case shall also be certified for hearing, 
~ftiess-the-d~v~s~eft-has-~ss~ed-a-r~~ht-te-s~e-ietterT -

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-505 1 49-2-506, 
49-3-308, 49-3-312, MCA 

RULE I 

ht to sue 

23-12/B/88 I"R Notice No, 24-9-27 
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(4) After receipt of written objections to a decision to 
refuse to issue a right to sue letter, the commission will set 
a time for consideration of the objections. Section 2 4-604, 
MCA, governs the commission's consideration of the objections. 

(5) If the commission sustains the objections to the 
issuance of a right to sue letter, it will direct the 
administrator to issue a right to sue letter. 

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-509, 49-3-312, MCA 

24.9.263 CONTENTS OF RIGHT TO SUE LETTER (1) This 
section applies when the division administrator issues-a-right 
to sue letter ursuant to ARM 24.9.222, 24.9.225 or RULE I. 

~l~ (2 Each right to sue letter issued by the division 
shall be issued to the charging party and shall set forth the 
following information: 

(a) A statement wheeher-ene-leeeer-wse-~ee~ee-s~-~ne 
req~eee-ef-~ne-ehsr~ift~-psr~y-er-reepefteeft~ of the reasons for 
issuance. 

(b) A notice informing the charging party that in order 
to pursue the complaint of discrimination, the charging party 
must petition the district court in the district in which the 
alleged violation occurred for appropriate relief within 90 
days of receipt of the letter. The notice shall conspicuously 
state that if the charging party fails to file a petition in 
district court within the 90 day period, the claim shall be 
barred, 

(c) A notice informing the charging party of the court's 
discretion to award attorney's fees to the prevailing party in 
a discrimination action in district court. 

(d) A notice informing the charging party of the effect 
of the issuance of the right to sue letter as provided in ARM 
24.9.264. 

(e) A statement certifying that the requirements ef 
eeeeieft-~2~-ef-ARM-24T9T262 for issuance of a right to sue 
letter have been satisfied. 

~2~(3) The respondent shall be notified of the issuance 
of the right to sue letter by first class mail or 
hand-delivery. 

~a~(4) The right to sue letter shall be served upon the 
charging-pirty either by hand delivery or by certified mail. 

AUTH: 49-2-204, 49-3-106 MCA; IMP: 49-2-509, 49-3-312 MCA 

24.9.264 EFFECT OF ISSUANCE OF RIGHT TO SUE LETTER 
(1) The issuance of a right to sue letter pursuant to ARM 

24.9.222, 24.9.225, or RULE I i4T9Ti62 shall constitute the 
completion of the administrative process with regard to any 
complaint of discrimination in which a right to sue letter is 
issued. 

(2) A party who is dissatisfied with a decision to issue 
a right to sue letter may seek commission review of the 
decision by filing written objections within 14 days after the 
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is served. The date of service is the date the 

for 

was 
the 

AUTH: 49-2-204, 49-3-106 MCA; IMP: 49-2-509, 49-3-312 MCA 

3. The commission proposes the amendments and adoption in 
order to insure that the rules are consistent with the 
amendments to SS49-2-509 and 49-3-312, MCA, enacted by the 1987 
Legislature. 

4. The authority of the commission to make the proposed 
amendments is based on sections 49-2-204 and 49-3-106, MCA. 
The rules as amended implement sections 49-2-505, 49-2-509, 
49-3-308 and 49-2-312, MCA. The authority of the commission to 
repeal rule 24.9.262 is based on sections 49-2-204 and 
49-3-106, MCA. The rule implements sections 49-2-509 and 
49-3-312, MCA. The authority of the commission to adopt rule 
RULE I is based on sections 49-2-204 and 49-3-106, MCA. The 
rule implements sections 49-2-509 and 49-3-312, MCA. 

5. Interested parties may submit their data, views, or 
arguments on the proposed amendments, repeal and adoption in 
writing to Margery H. Brown, Chair, Human Rights Commission, 
P.O. Box 1728, Helena, Montana, 59624-1728 no later than 
January 13, 1989. 

6. If a person who is directly affected by the proposed 
amendments, repeal and adoption wishes to express his data, 
views, and arguments orally or in writing at a public hearing, 
he must make written request for a hearing and submit this 
request along with any written comments he has to Margery H. 
Brown, Chair, Human Rights Commission, P.O. Box 1728, Helena, 
Montana, 59624-1728, no later than January 13, 1989. 

7. If the agency receives requests for a public hearing 
on the proposed amendments, repeal and adoption from either 10% 
or 25, whichever is less, of the persons who are directly 
affected by the proposed amendment from the administrative code 
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committee of the legislature, from a governmental subdivision 
or agency, or from an association having not less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be more than 
25 persons based upon the number of potential parties to cases 
in Montana. 

By: 

MONTANA HUMAN RIGHTS COMMISSION 
MARGERY H. BROWN, CHAIR 

Certified to the Secretary of State November 28, 1988. 

MAR Notice No. 24-9-27 23-12/8/BB 



-2546-

BEFORE THE DEPARTMENT OF STATE LANDS 
OF THE STATE OF MONTANA 

In the matter of the Proposed 
Adoption of Rules Pertaining 
to the Maintenance of State 
Lands' Ownership Records, 

TO: All Interested Persons: 

NOTICE OF PROPOSED ADOPTION OF 
RULES PERTAINING TO THE 

DEPARTMENT OF STATE LANDS' 
RESPONSIJIIT,ITY TO MAINTAIN 

STATE LAND OWNERSHIP RECORDS 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On March 30, 1989, the Department of State Lands ann 
the Board of Land Commissioners propose to adopt rules pertain­
ing to the maintenance of State Lands ownership records, pursu­
ant to sections 77-1-701, et seq., MCA. 

2. The proposed rules provide as follows: 

RULE I PURPOSE (1) The following rules and procedures 
were developed to implement the provisions of Chapter 467, L. 
1987, sections 77-1-701, ~ ~· MCA. These statutory provi­
sions provide, with some exceptlons, that ownership records 
pertaining to non-trust state-owned land administered by other 
state agencies be filed with the department of state lands and 
recorded in a centrally maintained filing system. lAUTH. 77-1-
707 MCA; IMP. 77-1-703 and 704 MCA,) 

RULE JI DEFINITIONS Unless the context requires other­
wise in these rules the following definitions apply: 

(1) •central record repository• means the site at the 
department of state lands at which all ownership records will 
be stored. 

(2) •oepartment" means the department of state lands pro­
vided for in Title 2, Chapter 15, part 32, MCA, 

(3) •commissioner• means the commissioner of state lands 
provided for in 2-15-3202, MCA. 

(4) "Board" means the board of land commissioners provi­
ded for in Article X, section 4, of the Constitution of this 
state. (AUTH. 77-1-701 MCA; ~· 77-1-701 and 705 MCA.) 

RULE III FILING OF OWNERSHIP RECORDS 11) As provided in 
77-1-703 state agencies shall file with the department owner­
ship records of state lands held or disposed of by the agency. 
(AlJTH. 77-1-707 MCA; !!!f• 77-1-703 AND 706 MCA,) 

RULE IV DEPARTMENT TO MAINTAIN CENTRAL RECORD REPOSITORY 
Ill The department shall supervise a secure, and accessi­

ble central record repository for the ownership records of 
state lands. 
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(2) The department shall make available a copy of each 
state agency's land ownership no more than once a year to the 
administering agency, (AUTH. 77-1-707 MCA: IMP. 77-1-704 MCA.) 

RULF. V INDEX AND VERIFICATION OF OWNERSHIP RECORDS 
(1) All state agencies within sixty 160) days of acquir­

ing or disposing of state lands shall be required to provide 
to the department of state lands an accurate record of such 
transaction. At the same time an agency provides the depart­
ment with ownership records regarding acquisition or disposal 
of state lands, they must also, on a form prescribed by the 
department, provide the following information: 

(a) a legal description of the land; 
(b) when the land was acquired or disposed of; 
(c) name of the state agency administering or 

disposing of the land: 
(d) name of the grantor and grantee of the land; 
(e) a completed record of all subsurface and 

mineral rights on the land, 
(2) In lieu of providing the above information on a 

written form, the department may require the state agency to 
provide the information into a computer data base in a format 
determined by the department. 

(3) Prior to the dPpartment accepting any ownership re­
cords, the agency supplying such records must properly record 
them in the countv wherein the lands are located. 

(4) It shall be the responsibility of the transferring 
state agency to notify the department of any discrepancies to 
insure that all lands on record with the department are correct 
to the best of the state agency's knowledge. (AUTH. 77-1-707 
MCA; IMP. 77-1-703, 704, 705 MCA.) 
~ These rules are proposed to effectuate Chapter No. 

467, Laws of 1987. The proposed rules are necessary in order 
to more clearly define the relative responsibilities of all 
state agencies, including the department of state lands, re­
garding the keeping of accurate and accessible ownership re­
cords of state-owned lands, 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed rules to Kelly Blake, Admini­
strator, Lands Division, Department of State Lands, Capitol 
Station, Helena, Montana 59620, no later than 5:00 o'clock 
p.m. January 23, 1989. 

5, If the board receives requests for a public hearing 
on the proposed adoption from either ten percent or 25, which­
ever is less, of those persons who are directly affected by the 
proposed adoption, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who will be 
directly affectPd, a puhlic hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
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Administrative Register. Ten percent of those persons directly 
affected has been determined to be one (1) based on the number 
of state agencies. 

Certified to the Secretary of State November 21, 1988. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42,22.1311 relating to 
Industrial Machinery and 
Equipment Trend Factors 

NOTICE OF THE PROPOSED AMEND­
MENT of ARM 42.22.1311 relat­
ing to Industrial Machinery 
and Equipement Trend Factors 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On January 9, 1989, the Department proposes to amend 

ARM 42.22.1311 relating to Industrial Machinery and Equipment 
Trend Factors. 

2. The rule as proposed to be amended provides as follows: 

42.22.1311 INDUSTRIAL MACHINERY AND E~UIPMENT TREND 
FACTORS ( 1) The department of revenue wil utilize the 
machinery and equipment trend factors that are set forth on the 
following tables. The trend factors will be used to value 
industrial machinery and equipment for ad valorem tax purposes 
pursuant to ARM 42.22.1306. The department uses annual cost 
indexes from Marshall Valuation Service. The current index is 
divided by the annual index for each year to arrive at a 
trending factor. Industries with similar trending factors are 
grouped. The schedules in the rule reflect an average of trend 
factors for each industry group. Where no index existed in the 
Marshall Valuation Service for a particular industry, that 
industry was grouped with other industries using similar 
equipment. 

INDUSTRIAL MACHINERY AND EQUIPMENT TREND FACTORS 
'1::98~ 1988 % 100\ 

YEAR TABLE l TABLE 2 TABLE 3 TABLE 4 TABLE 5 TABLE 6 

'1::98~ iT888 '1::-;·888 '1::.888 '1::•888 'l::.ee8 h888 
'1::986 h88~ h886 h8H! h888 h·88~ h8HI 
'1::985 '1::-;·8"1::6 h8tii! iT8i9 h-8'1::6 h8'1::5 b·8'1::9 
'1::984 '1::-;·83'1:: ih8i6 h848 h·834 h838 h·834 
'1::983 h85~ h·858 h8~3 h863 h·859 h86'1:: 
'1::98i h8T'I:: h866 h889 h886 iT8~5 h885 
"1::98% h'l::i3 hH!6 hiH hB~ iT '!::iS hBi 
'1::988 h·i44 hi 53 hi6i h·i6"1:: iTi44 hifi 
"1::9'19 '1::.3~9 h388 h394 h488 h·3~~ iT36'1:: 
'1::9'18 h584 h599 h5i6 h535 '1::.499 h499 
HH h6H h6ii h64i h653 iT68~ b·6i~ 

'1::9'16 h~&il hii5 hHi hiU h698 hii9 
'1::9~5 h~99 h9'1::9 h-949 h-849 h~86 h949 
UH i..-9i3 i..-9"19 il..-864 iT896 i..-989 ih88~ 

"1::9'13 i..-3'13 i..-435 ih39i iT458 i..-35"1 i•i!H 
U~i i..-455 i..-5'1::'1:: il..-4!19 iT 55& i..-448 i..-343 
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19n ih-535 ih-683 iv5'H i..-643 i..-544 i..-4i8 
19'18 ih-698 i..-'169 i..-'154 i!..-'183 i..-'118 i..-565 
1969 iT868 i..-949 i..-949 i!T9H i..-'H8 i..-B8 
i968 i..-9'18 3..-8'18 3 ... 898 3..-H4 3..-849 i..-841 

1988 1.000 1.000 1.000 l. 000 1.000 1.000 
rm ~ r:rn r:oJ'7 r:on ~ 1.033 
llR r.m r.rn r:oi§ r:1i'i2 1.044 1.043 
!§1!"! I"':''ll r:on r:on r.ti5li l.li5I r:os3" 
I9iil r:on r.m r.m ~ 1.067 r:m 
nu I:"'i!l"! r.m r.m l.T02 I:"'0'91 I"':'11'96 
'!982 r.rro r.Tifli I:ll8 r:T24 l.TI3 1.120 
nn r:TI3" r:T59 1.182 r.TiiO 1.165 r:T68 
I9iO r.2A8 I":'1'8'9 1.308 1.310 1.288 I:283 
I9"'79 r.m I:l2li 1.447 1.450 1.426 1 ~406 
Im r:s57 r.m I"':"'582 1.589 1. 551 r:5TI 
ll'r1 I':67i 1.667 1."'100 r:7TI 1.665 1.670 
nn I"':"'f5i I:"'762 1.806 1.803 1. 749 1.764 
~ r:m r:1"6li r:9Tii l.9f6 1.851 1.900 
1974 r.m r.m 2.141 r.m 2.083 2.072 
rm 2.'m 2.ill '2":'lBB 2.'5211' r.m 2.'346 
l"§"'7l' 2."nn '2':"nn r.m r.6fi r.m '2.'lN rm 2.ln r.nJ '2."nl '2."f2"1 2."637 2.499 
I"9'fl 2."788 '2."'D"n '2."'S"7 r.m 2."iiT7 r.m 
In9 2.959 3.026 3.059 3.090 3.liil 2.819 

YEAR TABLE 7 TABLE 8 TABLE 9 TABLE 10 TABLE 11 

198'1 iT&&& h8&8 iT&&& i..-888 'h·&&& 
i986 h&&6 h889 h&&'i h8&8 1..-818 
1985 h8H! h&16 i..-&i3 iT81§ h&ii 
1984 iTBiS iT8i8 iTBi6 h&i'i iT836 
1983 ;l:y84'1 h&5i iTBS4 iTB5S 'h86'1 
i98i h&Ti iT864 h869 h8'14 h88S 
UBi hi3i hili hili i..-ii5 hi3S 
1988 hi 55 hi38 hiii i..-i4i hi 53 
19'19 h3'18 h339 h356 h363 1T3Ti 
19'18 h586 h468 h4&4 h485 h49i 
19'1'1 iT6i'i iTS'ii i..-588 h6&3 h683 
19'16 h'ii4 h659 i..-659 h689 h685 
19'15 h&4S h'i93 iTH& hH'i h'i95 
19'14 iTi:&8 h954 h-945 ih&i5 h-998 
19'13 ih4i9 hi8'1 i!T3i9 i..-354 id&4 
UTi i..-585 hi6i iT488 i..-433 i..-388 
un i..-588 iT346 i..-4'18 iT5i4 i..-468 
i9T& iTT46 iT499 iT6i§ iT669 iT6i1 
!:969 ih9U i..-639 h'i8l iT838 iT 'iTT 
i968 3 ... eu iTT38 i!T8H iT955 iT89i 

1988 1.000 1,000 1. 000 1. 000 1. 000 
1987 1.024 1:1!27 1.043 1.031 r:oJ6 
1986 1.031 1.036 1.049 1.042 1.047 

23-12/8/BB MAR Notice No. 42-2-432 



-2551-

1985 1. 037 1.044 1.056 1.049 1.059 
1984 I":li'55 ~ r.on I"':"llTT r:1i1i 
1983 r:o7ii r:-oeo r:o98 I:1i9I 1.105 
1982 1.095 r:li92 l.ll5 l.TI1i I:TI4 
1981 1.155 l.TII 1.159 1.162 1.177 
1980 1. 282 1:263 17m 1.282 I"":298 
1979 1.408 1. 375 r:TI3 1.408 l. 422 
1978 l.54li 1.499 1:546 l. 534 1:546 
1977 r:6'65 1.614 l:65T l.b'5'6 I"':'6"62 
IT76 I"':""7'64 r:7li3 r:722 I:""7i6 Di6 
1975 1.887 1.842 1:82'1 r:1i5'1 1.860 
1974 2.158 2.006 2.ll45 2.li93 2.063 
1973 2.48'0 2.267 2.448 2:432 2.387 
I9TI r.m 2.""l"n -:ooo '2':5TI 2.'467 
1971 "2"":bi8 2.i'ii'9 .ooo 2:598 2.550 
1970 2.810 2.566 -:ooo 2.'757 2.705 
1969 2.'9"ii9 2."ffii .000 2.932 2.878 

AUTH. 15-1-201, MCA; IMP. 15-6-138 and 15-8-111, MCA. 
-- 3. These tables are updated annually by rule in accordance 
with Judge Gordon Bennett's ruling in Minnesota Power and Light 
v. Department of Revenue. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption and amendment in 
writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than January 5, 1989. 
5. If a person who is directly affected by the proposed 

adoption wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Cleo Anderson at the above address no later 
than January 5, 1989. 

6. If the agency receives requests for a public hearing on 
the proposed adoption from either 10\ or 25, whichever is less, 
of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or 
from an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

C·~$r~ 
DAVID W. WOODGERD, D1r tor 
Department of Revenue 

Certified to Secretary of State ll/28/88. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.17.105 relating to ) 
Computation of Withholding ) 
Income Tax. ) 

NOTICE OF THE PROPOSED AMEND­
MENT of ARM 42.17.105 
relating to Computation of 
Withholding Income Tax. 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On January 9, 1989, the Department proposes to amend 

ARM 42.17.105 relating to Computation of Withholding Incoma Tax. 
2. The rule as proposed to be amended provides as follows: 

42.17.105 COMPUTATION OF WITHHOLDING (1) The amount of 
tax withheld per payroll period shall be calculated according to 
the following four-step formula: 

(a) Y = PZ 
where Z is the individual's gross earnings for the payroll 

period1 and 
Y is the individual's annualized gross earnings. 

In these calculations, the quantity P (number of payroll 
periods during the year) has one of the following values: 

Annual payroll period P 1 
Monthly payroll period P 12 
Semimonthly payroll period P 24 
Biweekly payroll period P 26 
Weekly payroll period P 52 

(b) T = Y - 1400N 
where T is the annualized net gross income1 and 

N is the number of withholding exemptions claimed. 

If T in Step (b) is less than or equal to 0, then the amount to 
be withheld during the pay period is 0. If T is greater than 0, 
then the annualized tax liability is calculated using: 

(c) X = A + B(T-C) where X is the individual's annualized 
tax liability the parameters A, B and C are chosen from the 
following rate schedule: 

IINNSALHIBB NB'l' 
eRess tNeeMB 'I' 

At-Lees~ B~~-bese-'l'hen ~ 
$ 8 $-67599 

67598 147699 
i47688 3iT989 
3iT989-enci-e¥et' 

23-12/B/BB 

$ 9 
l9h·ll 
5'15-;-59 

lT'H4-;-39 

B 
i;9, 
4..-8' 
6..-H 
'1..-i' 

~ 
$ 9 

67598 
i4T698 
3ih888 
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At Least But Less Than ~ B f I 0 
6,590 

14,600 
32,000 

(d) 

$d:gXg 
~ 

and over 
X w .. p 

! 0 2":-6, ! 0 
171.34 4.ll 6 590 
523.78 r.n ~4:600 

1!585:TB 6.5. 
~ 

where W is the amount to be withheld for the payroll period; 
X is the annualized tax liability; and 

( 2) 
beginning 
MCA; IMP, 

P is the number of payroll periods during the year. 
This rule is effective for ~Qa~t~~ tax periods 
dQ:I:y-i...,--i"')&'! January 1, 1989. (AUTH, Sec. 15-30-305 
Sees. 15-30-108 and 15-30-202 MCA)--

3. The 1987 Legislature enacted a 10\ surtax effective for 
1987-1988 tax years. Effective January 1, 1989, withholding 
rates should reflect termination of the surtax. 

In addition, a portion of the December, 1987 amendment to 
this rule was not incorporated into the rule. The change 
addressed the accelerated filer who is required to file more 
frequently than quarterly. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption and amendment in 
writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than January 5, 1989. 
5. If a person who is directly affected by the proposed 

adoption wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Cleo Anderson at the above address no later 
than January 5, 1989. 

6. If the agency receives requests for a public hearing on 
the proposed adoption from either 10\ or 25, whichever is less, 
of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

~~ ~~ _/ R-L.ezz/ /~ 

Certified to Secretary of State 11/28/88. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 
46.12.3803 pertaining to 
medically needy income 
standards 

NOTICE OF PU!lr.IC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.12.3803 PERTAINING 
TO MEDICALLY NEEDY INCOME 
STANDARDS 

TO: All Interested Persons 

1. On December 28, 1988, at 2:00p.m., a public he?ring 
will be held in the auditorium of the Social and Rehabilita­
tion Services Building, 111 Sanders, Helena, Montana to con­
sider the proposed amendment of rule 46.12.3803 pertaining to 
medically needy income standards. 

2. The rule as proposed to be amended provides as fol-
lows: 

46.12.3803 MEDICALLY NEEDY INCOME STANDARDS Subsections 
(1) and (2) remain the same. -

(3) The following table lists the amounts of adjusted 
income, based on family size, which may be retained for the 
maintenance of SSI and AFDC-related families. Since families 
are assumed to have a shelter obligation, an amount for shel­
ter obligation is included in each level. 

MEDICALLY NEEDY INCOME LEVELS 
FOR SSI and AFDC-RELATED INDIVIDUALS 

AND FAMILIES 

Family Size 
1 

One Month 
Net Income 

Level 
$3s4 36a 

383 -
408 

Two Month 
Net Income 

Level 
$ ~98 736 

766 -
816 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 

433 
507 
580 
654 
727 
762 
795 
826 
854 
882 
907 
930 
951 

866 
1,014 
1,160 
1,308 
1,454 
1,524 
1,590 
1,652 
1,708 
1,764 
1,814 
1,860 
1,902 

Three Month 
Net Income 

Level 
$h9&i! 1,104 

1,149 
1,224 
1,299 
1,521 
1,740 
1,962 
2,181 
2,286 
2,385 
2,478 
2,562 
2,646 
2,721 
2,790 
2,853 
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AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-131 and 53-6-141 MCA 

3. This change is being made to ensure state policy 
coincides with Federal cost of living adjustment increases for 
the SSI program. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation Ser­
vices, P.O. Box 4210, Helena, Montana 59604, no later than 
January 5, 1989. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. / /) //, 

~ ~~ ~" 1 )fft ,, j 

Certified to the Secretary of State ~~~0~~----~~~~-------' 1988. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 
46.12.511, 46.12.512 and 
46.12.513 pertaining to 
s-ing-bed hospitals 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.12.511, 46.12.512 
AND 46.12.513 PERTAINING TO 
SWING-BED HOSPITALS 

1. On December 28, 1988, at 9:00a.m., a public hearing 
-ill be held in the auditorium of the Social and Rehabilita­
tion Services Building, 111 Sanders, Helena, Montana to 
consider the proposed amendment of Rules 46.12.511, 46.12.512 
and 46.12.513 pertaining to swing-bed hospitals. 

2. The rules as proposed to be amended provide as 
follo,.,s: 

46.12.511 SWING BED HOSPITALS, REQUIREMENTS Subsection 
(11 remains the same. 

(a) The hospital must be certified by the federal health 
care financing administration and the state department of 
health and environmental sciences to provide eJt~eneee 

lonv-term care services for skilled and intermediate care 
pat~ents as described in 42 CFR 49§Tli5 409.20. The 
department hereby adopts and incorporates herein by reference 
42 CFR 49§Tii5 409.20, ,.,hich is a federal regulation defining 
eJt~eneee-eare skilled nursing services, copies of which may be 
obtained from the Department of Social and Rehabilitation 
Services, P.O. Box 4210, 111 Sanders, Helena, Montana 
59604-4210. 

Subsections Ill (b) and (11 (c) remain the same. 
(d) The hospital must meet the safe~y-~-fte.a.~ con­

ditions and standards of participation for skilled and 
intermediate care nursing homes, as stated in 42 CFR, part 
405, subpart K and 42 CFR, part 442, subpart F. The 
department hereby adopts and incorporates herein by reference 
42 CFR 405, subpart K and 42 CFR, part 442, subpart F, ,.,hich 
are the federal medicare conditions of participation for 
skilled nursing facilities and the federal medicaid standards 
of tarticipation for intermediate care facilities other than 
fac lities for the mentally retarded, respectively. Copies of 
these federal regulations may be obtained from the Department 
of Social and Rehabilitation Services, P.O. Box 4210, 111 
Sanders, Helena, Montana 59604-4210, 

Subsections Ill (e) through-rrfThl remain the same. 

AUTH: Sec. 53-6-113 and 53-2-20l(h) MCA: AUTH Extension, 
Sec. 113, Ch. 609, L. 1987, Eff. 10/1/87. 

IMP: Sec. 53-6-111, 53-6-141 and 53-2-201 MCA 
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AUTH: Sec. 53-6-113 and 53-2-201 MCA: AUTH Extension, 
Sec. 113, Ch. 609, L. 1987, Eff. 10/1/87. 

IMP: Sec. 53-6-111, 53-6-141 and 53-2-201 MCA 

46.12.513 SWING-BED HOSPITALS, REIMBURSEMENT Subsection 
(1) remains the same. 

(2) Reimbursement to swing-bed hospitals will only be 
made for medicaid patients when appropriate skilled or inter­
mediate nursing care is not available within a ene--hundred 
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~~ee~ seventy (70) mile radius of the s~ing-bed hospital. ~rem 
whieh-~he pa~ien~-ie-eieehar~eeT -

Subsections (3) through (5) remain the same. 

AUTH: Sec. 53-6-113 and 53-2-201 MCA; AUTH Extension, 
Sec, 113, Ch. 609, L. 1987, Eff. 10/1/87, 

IMP; Sec, 53-6-111, 53-6-141 and 53-2-201 MCA 

3. The current Medicaid rul'!! for s~ing-bed reimburse­
ment requires a s~ing-bed hospital to ensure that no skilled 
nursing or intermediate care hospital is available ~i thin a 
100 mile radius. The amendment proposes to decrease the mile­
age radius requirements to 70 miles thereby: (1) alleviating 
the problems of transfer and separation of patient from family 
and friends; and (2) reducing the administrative burden on 
s~ing-bed providers because of a reduction in the number of 
facilities needed to be considered for availability of long 
term care beds. 

The proposed amendment also incorporates current depart­
ment policy allo~ing exceptions to the mileage radius require­
ment in those situations involving serious health consequences 
and trauma resulting from long distance transfers. 

4. Interested parties may submit their data, vie~s, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation Ser­
vices, P.O. Box 4210, Helena, Montana 59604, no later than 
January 5, 1989. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designrt~ to preside 
over and conduct the hearing, / 1 

' J 
~"""' .( ,_- ~. 
r, Soc1al and Reha 111ta­
Services 

Certified to the Secretary of State ...;'.,::\~~~·.:.:·~:.__.J.:._l_' ____ , 1988. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
ARM 2.21,8001 through 2.21.8009 
and the adoption of new rules 
relating to grievances 

TO: All Interested Persons. 

NOTICE OF THE REPEAL OF RULES 
2.21,8001 THROUGH 2.21.8009 
AND THE ADOPTION OF NEW RULES 
RELATING TO GRIEVANCES 

1. On October 13, 1988, the department of administration 
published notice of the proposed repeal of ARM 2.21.8001 through 
2.21.8009 and the adoption of ARM 2.21.8010 through 2.21.8013, 
2.21.8017, 2.21.8018, 2,21.8021 through 2,21.8023, and 2.21.8030 
relating to grievances, at page 2055 of the 1988 Montana 
Administrative Register, issue number 19. 

2, The rules have been repealed and new rules have been 
adopted with the following changes. 

2.21.8013 EMPLOYEE GRIEVANCE (1) Same as proposed rule. 
f21 A grievant shall not use paid working time to prepare 

and pursue a grievance. A grievant may request to use other 
appropriate paid leave, accrued compensatory time or leave of 
absence without pay to prepare a grievance. Use of leave or 
compensatory time shall be requested and approved consistent 
with administrative rules and agency policies relating to the 
type of leave requested, Time spent by the grievant attending a 
hearing is paid working time onl durin the rievant's re ular 
work shift and shall not exceed e1 ht 8 hours er da . 

(3) Same as proposed rule. 

2.21.8018 HEARING (1) - (6) Same as proposed rule. 
(7) The grievant shall pay ~~~~~~ fees and expenses of: 
(7) (a) - (9) Same as proposed rule. 

3. A public hearing was conducted on November 3, 1988, to 
receive comments on these proposed rules. Written comments and 
testimony are summari~ed below. 

COMMENT: ARM 2.21.8012 (Rule III) defines employee too narrowly 
and should not exclude persons under collective bargaining 
agreements, or probationary or temporary employees. 

RESPONSE: The department disagrees. The collective bargaining 
agreements which differ with administrative rules supercede 
those rules and should be followed in all cases, The reason an 
employer designates employees as probationary or temporary is to 
distinguish them from employees who have attained permanent 
status and the privileges which accrue from that status. 

COMMENT: In ARM 2.21.8013, restricting grievances to the 
application of written laws, rules, policies and procedures is 
too limiting in view of the streamlined procedure created in ARM 
2.21.8017 (Rule V.) 
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RESPONSE: The department disagrees. Most significant super­
visory actions are covered in some manner by a written law, 
rule, policy or procedure. This rule creates a minimum standard 
for agencies to follow in adjusting grievances. An agency may 
adopt a policy which defines a grievance more broadly. 

COMMENT: In ARM 2.21.8013, paid working time for an employee to 
attend a grievance hearing should be limited to time during an 
employee's regular work shift. 
RESPONSE: The department agrees and has added this provision to 
the rule. 

, 
COMMENT: ARM 2.21.8013 (Rule IV) puts the grievant at a 
disadvantage because his witnesses who are state employees must 
take personal leave to attend a hearing, while management's 
witnesses receive their regular salary. 

RESPONSE: The department believes the authority to approve or 
deny leave is fundamental to management and will not restrict 
that right by requiring management to approve leave in this 
case. This same requirement is typically found in collective 
bargaining agreements. 

COMMENT: ARM 2.21.8017 (Rule V) allows agencies to require a 
standard form for filing a gr1evance, The rules should specify 
where agency grievance policies, forms and procedures will be 
available. 

RESPONSE: The department agrees that employees need to be aware 
of an agency's grievance policies and procedures and will take 
steps to encourage agencies to inform employee.s. The depart.ment 
does not agree that there should be a specific requirement in 
the administrative rules. 

COMMENT: In ARM 2,21,8018 (Rule VI), the rule should be more 
specific about the costs for which the grievant is responsible. 

RESPONSE: The department has modified (7) of this rule by 
deleting "all costs• and adding "fees and expenses• to clarify 
the grievant's responsibility. 

COMMENT: In ARM 2,21,8018 (Rule VI), a hearing should be 
provided for any suspension without pay instead of a suspension 
of more than 10 days. 

RESPONSE: The department disagrees. The right to a hearing in 
this rule is reserved for disciplinary actions which are 
substantial and which have a significant effect on an employee's 
interest such as terminating or demotion. The department 
believes 10 days is appropriate in this case. The agency head, 
as part of a grievance review, may order a hearing for any 
grievance. Agencies also have the authority to adopt policies 
providing a hearing for shorter suspensions •. 

COMMENT: ARM 2.21.8018 (Rule VI) should not require that a 
hearings examiner be assigned by the attorney general's office. 
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RESPONSE: The department disagrees. The attorney general's 
office is an appropriate source of hearings examiners. A number 
of agencies currently request examiners from this source and 
wish to continue to do so. The Board of Personnel Appeals is 
provided as an alternative to the attorney general's office. 

COMMENT: The rules should provide guidance as to whether they 
apply to current grievances or only to grievances filed after 
the new rules are effective. 

RESPONSE: It is the department's opinion.that grievances filed 
before the effective date of the new rules should be completed 
using the current rules. Grievances filed after the effective 
date of the new rules should be adjusted using the new policy. 

Ellen Feaver, D1rector 
Department of Administration 

Certified to the Secretary of State November 28, 1988. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of rules relating 
to the grading of certified 
seed potatoes 

NOTICE OF AMENDMENT OF 
4.12.3501, 4.12.3503, 
4.12.3504, 4.12.3505 

TO: All Interested Persons: 
1. On October 13, 1988, the Department of Agriculture 

published a notice of proposed amendment of the above-stated 
rules at page 2062, 1988 Montana Administrative Register, 
issue number 19. 

2. The Department of Agriculture amended the rules 
exactly as proposed. 

3. No comments or testimony were received. 

Kei Ke / 
Director , 
Department of Agriculture 

Certified to the Secretary of State, November 18, 1988 
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BEFORE THE STATE AUDITOR 
AND COMMISSIONER OF INSURANCE 

OF THE STATE OF MONTANA 

In the matter of the adoption 
of emergency rules pertaining 
to the implementation of the 
Medicare catastrophic coverage 
act of 1988. 

TO: All Interested Persons. 

NOTICE·OF THE ADOPTION OF 
EMERGENCY RULES TO ASSURE 
THE ORDERLY IMPLEMENTATION 
AND CONVERSION OF MEDICARE 
SUPPLEMENT INSURANCE 

( 1) Statement of reason for emergency: These rules are 
proposed because the Medicare Catastrophic Coverage Act of 1988 
(P. L. 100-360) becomes effective January 1, 1989. These rules 
require insurers to provide notice to insureds about the 
changes in their Medicare benefits and how those changes will 
affect the insureds Medicare supplement policies. Without the 
adoption of these rules prior to January 1, 1989, consumers may 
be sold additional Medicare supplement insurance without having 
the benefit of all relevant information necessary to make an 
informed decision. AS an additional protection, no Medicare 
supplement insurance policy, contract or certificate in force 
in this state may contain benefits that duplicate benefits 
provided by Medicare. 

Montana law requires insurers to issue insurance policies 
that contain certain provisions. 33-15-303, MCA. A policy 
includes all clauses, riders, and endorsements that are 
attached to the policy. 33-15-102(2), MCA. To comply with the 
Medicare catastrophic coverage act of 1988, insurers will have 
to issue riders or endorsements. Montana law permits the 
policy to be modified by a written rider or endorsement issued 
by the insurer. 33-15-302, MCA. To comply with 33-15-303, 
MCA, insurers must provide notice to the insureds of the 
changes provided in the riders or endorsements. These rules 
inform insurers how to properly make that notice. 

Additional purposes of these rules are to assure the 
orderly implementation and conversion of Medicare supplement 
insurance benefits and premiums due to changes in the federal 
Medicare program; to provide for the reasonable standardization 
of the coverage, terms and benefits of Medicare supplement 
policies or contracts; to facilitate public understanding ot 
those policies or contracts; to eliminate provisions contained 
in such policies or contracts which may be misleading or 
confusing in connection with the purchase of such policies or 
contracts; to eliminate policy or contract provisions which may 
duplicate Medicare benefits; to provide full disclosure of 
policy or contract benefits and benefit changes; and to provide 
for refunds of premiums associated with benefits duplicating 
Medicare program benefits. 

(2) The text of the proposed rules are as follows: 

RULE I APPLICABILITY AND SCOPE (1) [Rules 1 through VI] 
take precedence over other rules and requirements relating to 
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Medicare supplement policies or contracts only to the extent 
necessary to assure that benefits are not duplicated, that 
applicants receive adequate notice and disclosure of changes in 
Medicare supplement policies and contracts, that appropriate 
premium adjustments are made in a timely manner, and that 
premiums are reasonable in relation to benefits. 

(2) Except as otherwise provided, [Rules I through VI] 
apply to: 

(a) each Medicare supplement policy and 
delivered, or issued for delivery, or which is 
subject to the jurisdiction of this state on or 
effective date hereof; and 

contract 
otherwise 
after the 

(b) each certificate issued under a group Medicare 
supplement policy as provided in subsection (2)(a). 

AUTH: 33-1-313, 33-22-904, MCA IMP: 33-15-303 & 33-22-901 
through 33-22-924, MCA 

RULE I I DEFINITIONS ( 1) For purposes of [Rules I 
through VI] the terms defined in 33-22-903, MCA, have the same 
meaning in [Rules I through VI] unless clearly designated 
otherwise. 

AUTH: 33-1-313, 33-22-904, MCA IMP: 33-15-303 & 33-22-901 
through 33-22-924, MCA 

RULE III BENEFIT CONVERSION REQUIREMENTS (1) Effective 
January 1, 1989, no Medicare supplement insurance pol icy, 
contract or certificate in force in this State may contain 
benefits which duplicate benefits provided by Medicare. 

(2) No later than 30 days prior to the annual effective 
date of Medicare benefit changes mandated by the Medicare 
Catastrophic Coverage Act of 1988, each insurer, health service 
corporation or other entity providing Medicare supplement 
insurance or benefits to a resident of this state shall notify 
its policyholders, contractholders, and certificateholders of 
modifications it has made to Medicare supplement insurance 
policies or contracts. The notice must be in a format 
prescribed by the commissioner or in the format adopted by the 
national association of insurance commissioners in June of 1988 
if no other format is prescribed by the commissioner. 

(a) The notice must include a description of revisions to 
the Medicare program and a description of each modification 
made to the coverage provided under the Medicare supplement 
insurance policy or contract. 

(b) The notice must inform each covered person as to when 
a premium adjustment due to changes in Medicare benefits will 
be made. 

(c) The notice of benefit modifications and any premium 
adjustments must be in outline form and in clear and simple 
terms so as to facilitate comprehension. The notice may not 
contain or be accompanied by any solicitation. 

(3) No modification to an existing Medicare supplement 
contract or policy may be made at the time of or in connection 
with the notice requirements of [Rule I through VI] except to 
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the extent necessary to eliminate duplication of Medicare 
benefits and any modifications necessary under the policy or 
contract to provide indexed benefit adjustment. 

(4) As soon as practicable, but no longer than 45 days 
after the effective date of the Medicare benefit changes, each 
insurer, health service corporation, or other entity providing 
Medicare supplement insurance or contracts in this state shall 
file with the commissioner, in accordance with the applicable 
filing procedures of this state: 

(a) appropriate premium adjustments necessary to produce 
loss ratios as originally anticipated for the applicable policy 
or contract. supporting documents as necessary to justify the 
adjustment must accompany the filing. 

(b) any appropriate riders, endorsements, or policy forms 
needed to accomplish the Medicare supplement insurance 
modifications necessary to eliminate benefit duplications with 
Medicare. Any such riders, endorsements, or policy forms must 
provide a clear description of the Medicare supplement benefits 
provided by the policy or contract. 

(5) Upon satisfying the filing and approval requirements 
of this state, each insurer, health service corporation, or 
other entity providing Medicare supplement insurance in this 
state must provide each covered person with a rider, 
endorsement, or policy form necessary to eliminate any benefit 
duplications under the policy or contract with benefits 
provided by Medicare. 

(6) No insurer, health service corporation, or other 
entity may require a person covered under a Medicare supplement 
policy or contract which was in force prior to January 1, 1989, 
to purchase additional coverage under the policy or contract 
unless the additional coverage was provided for in the policy 
or contract. 

(7) Each insurer, health service corporation or benefit, 
or other entity providing Medicare supplement insurance or 
benefits to a resident of this state shall make such premium 
adjustments as are necessary to produce an expected loss ratio 
under the policy or contract as will conform with minimum loss 
ratio standards for Medicare supplement policies and which is 
expected to result in a loss ratio at least as great as that 
originally anticipated by the insurer, health service 
corporation, or other entity for the Medicare supplement 
insurance policy or contract. No premium adjustment which 
would modify the loss ratio experience under the policy other 
than the adjustments described herein should be made with 
respect to a policy at any time other than upon its renewal 
date. Premium adjustments must be in the form of refunds or 
premium credits and must be made no later than upon renewal if 
a credit is given, or within 60 days of the renewal date if a 
refund is provided to the premium payer. 

AUTH: 33-1-313, 33-22-904, MCA IMP: 33-15-303 & 33-22-901 
through 33-22-924, MCA 

RULE IV REQUIREMENTS FOR NEW POLICIES AND CERTIFICATES 
(1) Effective January 1, 1989, no Medicare supplement 
insurance policy, contract or certificate may be issued or 
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issued for delivery in this state which provides benefits which 
duplicate benefits provided bY Medicare. No such policy, 
contract or certificate may provide less benefits than those 
required under the existing Medicare supplement minimum 
standards act or rules except where duplication of Medicare 
benefits would result. 

(2) Within 90 days of the effective date of [Rules I 
through VI J, every insurer, health service corporation, or 
other entity required to file its policies or contracts with 
this state shall file new Medicare supplement insurance 
policies or contracts which eliminate any duplication of 
Medicare supplement benefits with benefits provided by Medicare 
and which provides a clear description of the policy or 
contract benefit. 

(3) The filing required under Rule IV (2) must provide 
for loss ratios which are in compliance with all minimum 
standards. 

(4) Each applicant for a Medicare supplement insurance 
policy, contract, or certificate shall be provided with an 
outline of coverage which simplifies and accurately describes 
benefits provided by Medicare and policy or contract benefits 
along with benefit limitations. 

AUTH: 33-1-313, 33-22-904, MCA IMP: 33-15-303 & 33-22-901 
through 33-22-924, MCA 

RULE VI BUYER'S GUIDE (1) No insurer, health service 
corporat1on, or other ent1ty may make use of or otherwise 
disseminate a Buyer's Guide or informational brochure that does 
not accurately outline current Medicare benefits and that has 
not been approved by the commissioner. 

AUTH: 33-l-313, 33-22-904, MCA IMP: 33-15-303 & 33-22-901 
through 33-22-924, MCA 

RULE VII SEVERABILITY CLAUSE ( 1) If a part of [Rules I 
through IV) is inval1d, all valid parts that are severable from 
the invalid part remain in effect. If a part of [Rules I 
through IV] is invalid in one or more of its applications, the 
part remains in effect in all valid applications that are 
severable from the invalid applications. 

AUTH: 33-1-313, 33-22-904, MCA IMP: 33-15-303 & 33-22-901 
through 33-22-924, MCA 

The emergency action ib effective November 28, 1988. 

Certified to the Secretary of State this 28th day of 
November, 1988. 
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STATE Of MONTANA 
DIWAkTMEN'l' or CllMME.kCE 

BEFORE THE BOAkD OF NllkSlN<.; ttoME AllMll'< I S'l'kATUHS 

In the mcttter of the amendment 
of 8,34.414 pertaining to exam­
inaltons and 8.34.418 pertain­
Ing to fees 

NOT I I·~. I W AMENIJMEN'I' tW 0. 
14.414 EXAMINATIIJNS AND 
8. 34.41 8 f U. :SI'IIlDIJ!.E 

TO: All InlereKted PersunM: 
1. On October 27, 1988~ the Hodrd uf l\ur~lfliJ Hom~ 

Administrators publl!ihed d. nt)t lt't: uf fJrOpl)!i~l'i ~.unendmt~llt of t h~ 
above-stated rules dt pa<.Je 22f>9, 19BR Munt""" AdmJnJstr·atJv" 
Reg1ster, Issue numher 20. 

2. The Bodrd h..:U:i dl"llended t h~ ru It-s a a prop(J~t~d w L t..h 
the following chan<Jes: !nt•w ltldtler underl111ed, 
deleted matter inlerliHedl 

"8.34.414 EXAMINATIONS (j) throu<,Jh !5) will r.:Jnctlll as 
propos;-d-:-·~----·--·---· 

(6) In the event of fatlure, the Jndtvtdual mcty retake 
the examtnattoll with1n the period of 1 year, by pay1ny enty 
th~-~x~min8tien-f~~ 575.00." 

Auth: 37-1-l 34;-37::9-104, MCA Imp: ~17-1-134, 37-9-304, 
MCA 

"8.34._ill:l___fEE.~b~ (J) wtll rema111 as pro>posed. 
(2l Eac-h applicant shall ('dY an exam1nalJ<>ll a[l~~ l1cense 

fee of $100 for the May examinat 1<>r1, and $120 fut· the November 
examination. The l1censes granted at the May exctrn "x~ire 
as of December 31 unless r<"newed. The 1 icenses yLHlt"d at 
the November exam rematn 111 effect until De~ember 31 uf the 
following year and then must be renewed. 

())through (121 wlll r·emain "" ~ro~osed." 
Auth: 37-l-1 !4, 37-'l-:~03, MCA lm~: 37-'l-~llJ, 17-9-104, 

MCA 

3~ Comments rece1vt>d and t.he Bodrd's r~spunHt->!::::!1 nre db 
follows: 

COMMENT: One comments was rece1ved from the staff of the 
Administrative Code Cnmm1ttee sug<Jesttng I' he ''""' uf t h., 
retake examination tw shown 111 ARM 8. 34.414 .tlld dl>;<) to add 
the words "and license" tn "''bsectJon (2) of ARM A.14.-IIA. 

RESPONSE: Tht' l:iodrd (~oncurL~ed w1th tht-' t·nmmt"'lll~ a.ud ll\ddt-: tht"' 
z.-h~nge·s as shu\ttolll dbt~\"t!. 
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4. i\11 t)ther comments or le.st 1mony were receivPd. 

HllAIHl OF Nl'RSJNG HOME 
ADMINlSTRA'fORS 
CAROL ANN ANDREWS, l'HA I RPEHSON 

l·,-rt Jfll·•.l to u,,_. St·er ... tdl"Y .,f Sl.dte, November 28, 1988. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Adoption of Rules 
on Pipeline Safety 

NOTICE OF ADOPTION OF 
RULES ON PIPELINE 
SAFETY 

TO: All Interested Persons 

1. On October 13, 19R8 the Department of Public Service 
Regulation published notice of the proposed adoption of rules 
regarding pipeline safety at paqes 2207-2210 of the 19R8 Mon­
tana Administrative Register Issue Number 19. 

2. The Commission has adopted the following new rules 
as proposed: 

Rule I. 38,5.2201 STATEMENT OF GENERAL POLICY 
Rule II. 38.5.2202 INCORPORATION BY REFERENCE OF FEDER­

AL PIPELINE SAFETY REGUT,ATIONS 
Rule III. 38.5. 2203 COMMISSION'S PROCEDURAL RULES TO 

APPLY 
-----Rule IV. 38,5,2204 INSPECTIONS 

TION 
Rule V. 38,5.2265 INFORMAL REPORT OF PROBABLE VIOLA-

Rule VI, 38.5.2206 FORMAL ENFORCEMENT PROCEDURE 
Rule VII. 38.5.2207 RESPONSE TO ORDER TO SHOW CAUSE 
Rule VIII. 38.5.2208 HEARING 
Rule IX. 38.5,2269 COMMISSION DECISION 
3. Comments: No comments were received. 

CERTIFIED TO THE SECRETARY OF STATE NOVEMRER 21, 1988. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rules 46.12.503 and 
46.12.505 pertaining to 
inpatient hospital services 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.503 AND 
46.12.505 PERTAINING TO 
INPATIENT HOSPITAL SERVICES 

1. On October 27, 1988, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rules 46.46.12.503 and 46.12.505 pertaining to 
inpatient hospital services at page 2295 of the 1988 Montana 
Administrative Register, issue number 20. 

2. The Department has amended Rules 46.12.503 and 
46.12.505 as proposed. 

3. No written comments 

1ta-

Certified to the Secretary of State ~c--.,, t.:..~ 1 ~ 'i , 1988. 
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VOLUME NO. 42 OPINION NO. 123 

APPROPRIATIONS - Use of budget amendment process and 
interaccount loan provisions where the only anticipated 
revenue is the possibility of a supplemental 
appropriation; 
APPROPRIATIONS - Use of statutory appropriation provided 
for in section 10-3-312, MCA, and other f.,.nds to pay 
costs associated with a disaster; 
BUDGET AMENDMENTS Use of b ... dget amendment process 
where the only anticipated revenue is the possibility of 
a supplemental appropriation; 
DISASTER AND EMERGENCY SERVICES Use of statutory 
appropriation provided for in section 10-3-312, MCA, and 
other funds to pay costs associated with a disaster; 
STATE AGENCIES - Use of budget amendment process and 
interaccount loan provisions where the only anticipated 
revenue is the possibility of a supplemental 
appropriation; 
MONTANA CODE ANNOTATED Sections 5-12-102(1), 
10-3-104(3), 10-3-111, 10-3-207 (Article V), 10-3-302, 
10-3-303(1), 10-3-311, 10-3-312, 10-3-314, 10-3-405, 
17-2-107, 17-2-107(2), 17-7-401(4), 17-7-402, 17-7-403. 

HELD: 1. A disaster or emergency m ... st be declared by 
the Governor before expenses may be inc.,.rred 
under section 10-3-312, MCA. 

2. If a disaster is declared by the Governor 
under Title 10, chapter 3, MCA, the $1 million 
statutory appropriation provided for in 
section 10-3-312, MCA, need not be expended 
before any other funds may be used for 
expenses associated with the disaster. 

3. The budget amendment process was not intended 
to permit a loan from the state's general 
fund, where the only anticipated reven ... e for 
repayment is the possibility of a subsequent 
appropriation of funds from the general fund. 

4. Reliance on the possibility of a supplemental 
appropriation sometime in the future does not 
meet the reasonable-evidence-of-future-income 
requirement of the interaccount loan statute. 

Montana Administrative Register 23-12/8/88 



-2572-

Speaker Bob Marks 
Montana House of Representatives 
302 Lump Gulch 
Clancy MT 59634 

Dear Speaker Marks: 

15 November 1988 

I have received your request for an opinion on the 
following questions: 

1. What are the requirements for incurring 
liabilities under the disaster and 
emergency laws contained in Title 10, 
chapter 3, MCA? Specifically, must a 
disaster proclamation be issued before 
the state can incur those liabilities? 

2. If a disaster is proclaimed, must the $1 
million appropriated in section 10-3-312, 
MCA, be expended toward the payment of 
those liabilities before any funds, other 
than those provided through section 
10-3-201, MCA, are used for that purpose? 

3. May a budget be amended under Title 17, 
chapter 7, part 4, MCA, when the funds to 
be used for the amendment are to be 
supplied by the general fund? 

A. If the general fund can finance such 
a budget amendment, may unappropri­
ated moneys in the general fund be 
so used? 

B. Is there any other authority for 
such a budget amendment? 

4. Under section 17-2-107, MCA, or any other 
authority, may an interaccount loan be 
made to provide interim moneys for a 
special revenue account when there is no 
anticipated income which would be 
sufficient to repay the loan as required 
by section 17-2-107(2), MCA, other than 
the possibility of a supplemental 
appropriation by the next Legislature? 

Your inquiry arises from the occurrence of widespread 
forest fires throughout the state this past summer. 
Your specific questions relate to the procedures 
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followed by the Governor in paying the state's share of 
costs (approximately $11.4 million) associated with the 
suppression of those fires. Although the validity of 
the expenses does not seem to be in dispute, your 
opinion request mentions the possible need for amending 
the statutes relied upon by the Governor. 

I. DISASTER AND EMERGENCY SERVICES STATUTES. 

Your first and second questions concern Title 10, 
chapter 3, MCA, which establishes the state's authority 
for providing disaster and emergency services. The 
answer to your first question as to when the state 
incurs liability under the disaster and emergency 
statutes depends upon what you mean by the term 
"liability.• If you are referring to the incurring of 
expenses, the conditions set forth in section 10-3-311, 
MCA, must first be met, including a declaration by the 
Govef9or of a disaster or emergency. S 10-3-311 (1), 
MCA.- If, however, your use of the term "liability" 
includes the broad S1.1bject areas of tort and contract 
law, the question is inappropriate for an Attorney 
General's Opinion. lt has been my policy to leave to 
the courts the determination of when and to what extent 
a party incurs civil liability, since such a 
determination depends upon extensive factual findings. 
I note that section 10-3-111, MCA, specifically 
addresses the state's immunity from tort liability 
during a disaster or catastrophe. See also S 10-3-207, 
MCA, at Article v. --- ----

Your second question involves section 10-3-312, MCA, 
which also requires, according to the plain language of 
the statute, that an emergency or disaster be declared 
by the Governor before expenditures may be made pursuant 
to this statutory appropriation. That statute provides: 

!I See also Minutes of the House Appropriations Commit­
tee;- March 21, 1983 (the Governor must declare a 
disaster in order to make monev available--comments of 
Morris Brusett); Minutes of Senate and Claims Committee, 
April 12, 1983 (after declaring a disaster, it gives 
[the Governor] the authority to spend [the 
funds]--comments of Representative Driscoll). Authority 
for making such declarations is provided in sections 
10-3-104(3), 10-3-302, and 10-3-303(1), MCA. I note 
that in the instant case the Governor did declare that a 
disaster had occurred in Montana. See Governor's 
Proclamation dated September 19, 1988. ---
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Maximum expenditure in biennium. Whenever an 
emergency or disaster is declared by the 
governor, there is statutorily appropriated to 
the office of the governor, as provided in 
17-7-502, and he is authorized to expend from 
the general fund, an amount not to exceed $1 
million in any one biennium. 

You ask whether the $1 million statutory appropriation 
provided in section 10-3-312, MCA, must be expended for 
the costs associated with a disaster before any funds 
other than those provided in section 10-3-201, MCA, may 
be used. 

There is no requirement in Title 10, chapter 3, MCA, 
that the funds authorized by the $1 million statutory 
appropriation be expended before any other funds may be 
spent on a disaster or emergency. Indeed, certain 
provisions in the disaster and emergency services 
statutes support the opposite conclusion. For example, 
sections 10-3-314 and 10-3-405, MCA, contemplate that 
local and federal funds may be used for emergency or 
disaster-related expenses. Neither of these provisions 
conditions the use of such funds on the state's first 
having depleted its $1 million emergency fund. On the 
contrary, it was understood by some members of the 
Legislature that local funds would be used before the 
state's emergency fund would be tapped. See Minutes of 
the House State Administration Committee;-January 14, 
1983, page 2. 

II. BUDGET AMENDMENT STATUTES. 

Your third question involves the budget amendment 
statutes, SS 5-12-401, 5-12-402, 17-7-401 to 405, MCA. 
While the previously-discussed disaster and emergency 
statutes authorize spending by the Governor's Office, 
the budget amendment statutes involve the spending 
authority of any state agency that does not have funds 
available for necessary additional services. Some 
background on the budget amendment statutes is in order. 

A "budget amendment" is defined in Title 17, MCA, as 

a legislative appropriation to inc~ease spend­
ing authority for the special revenue fund, 
proprietary funds, or unrestricted subfund 
contingent 2a total comTliance with all budget 
amendment procedures. Emphasis added.) 

S 17-7-401 (4), MCA. For purposes of the Legislative 
Finance Act, the definition is somewhat different. 
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"Budget amendment" means a request submitted 
through the budget director to the 
[legislative finance] committee for executive 
branch agencies to expend funds in excess of 
those appropriated by the legislature. 

S 5-12-102(1), MCA. The budget amendment statutes, 
revised and expanded in 1983 (1983 Mont. Laws, ch. 536), 
require that an "appropriation to increase spending 
authority• be certified by an approving authority and 
submitted through the Legislative Fiscal Analyst to the 
Legislative Finance Committee before final approval may 
be given by the approving authority. The Finance· 
Committee is afforded the opportunity to convey any 
concerns it may have to the approving authority prior to 
budget amendment approval. 

In brief, these procedures provide for the following: a 
request for increased spending authority by the 
"requesting authority" (in this case the Montana 
Department of State Lands) 1 certification by the 
approving authority (in this case the Governor) as to 
the need for the appropriation; review by the 
Legislative Fiscal Analyst for compliance with the 
budget amendment requirements and standards; comment by 
the Legislative Finance Committee; and final approval or 
denial of the amendment by the approving authority. The 
Legislative Finance Committee has no authority to 
approve or deny budget amendments, but may submit 
comments to the approving authority before the amendment 
is finally approved. See S 17-7-404(7), MCA; testimony 
of Representative Mark~and Senator Aklestad on House 
Bill 548, Minutes of the Senate Finance and Claims 
Committee, March 11, 1983, pages 3 and 7. 

The statutes expressly permit the budget amendment 
process to be used to authori2e the spending of money in 
a special revenue fund for emergency situations. See 
SS 17-7-402(1) (c), 17-7-403(3), MCA. However, certain 
criteria must be met before such a budget amendment may 
be approved, These criteria prompt your third question 
of whether the funds for a budget amendment may be 
supplied from the state's general fund. 

Sections 17-7-402 (1' (b) and 17-7-403 (1 I (d) , MCA, 
prohibit the approval of a budget amendment if the 
amendment makes any "significant ascertainable 
commitment• for any present or future increased general 
fund support. This phrase is subject to different 
interpretations. The only effort to explain it during 
legislative hearings involved an example of purchasing 
some calculators for the Montana School for the Deaf and 
Blind, which would result in an increase in electricity 
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to be paid for by the general fund. Such an 
insignificant commitment for increased general fund 
support was deemed permissible. Testimony of Senator 
Van Valkenburg on House Bill 548, Senate Finance and 
Claims Committee, March 17, 1983, page 7. It is 
arguable that even a significant amount of funds for a 
budget amendment could come from the general fund if the 
transaction were treated as a loan, to be repaid from 
anticipated revenues due the "borrowing• agency. The 
basis for such an argument is that the use of general 
fund monies would be a temporary one, and would thus not 
run afoul of the • significant ascertainable commitment 
of increased general fund support• proscription. 

Another theory which could be used to avoid problems 
with the "significant ascertainable commitment of 
increased general fund support" involves an 
interpretation of the disaster and emergency services 
statutes. Although section 10-3-312, MCA, puts a $1 
million ceiling on the statutory appropriation for 
emergency expenses, section 10-3-311(1), MCA, permits 
the Governor to authori~e the "incurring• of expenses to 
be paid from the general fund, "in the amount necessary• 
whenever a disaster is declared. One could argue that 
once expenses of $11.4 million were incurred, those 
expenses became obligations of the general fund under 
section 10-3-311 (l), MCA. Thus, it could be said that 
at the time the budget amendment certification process 
began, the general fund was already obligated to pay 
valid emergency expenses and no addi tiona! significant 
commitment of general fund support would occur at that 
point. However, the legislative history of the budget 
amendment process and the facts of the case in question 
do not support either of these theories. 

With respect to this past summer's forest fires, the 
materials submitted with your opinion request show that 
the Department of State Lands requested a budget 
amendment of $11,465,224 to pay the costs associated 
with the suppression of the fires. The statutory 
requirements were certified and submitted to the 
Legislative Fiscal Analyst. Although the Legislative 
f'inance Committee expressed concerns as to whether the 
budget amendment process had been properly followed, the 
Governor approved the amendment. A state special 
revenue fund account was created to receive $11,465,224 
from the state's general fund. The transaction was 
intended by the Governor to be treated as a loan from 
the general fund, to be repaid before April 30, 1989, 
with funds from a supplemental appropriation, See 
Inter-entity Loan Authori~ation, September 22, 1988, 
signed by Alan Christianson. 
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The transaction in q~estion, then, could be described as 
follows: The Montana Department of State Lands borrowed 
$11,465,224 from the state's general fund, to be repaid 
by a s~bsequent appropriation of $11,465,224 from the 
same f~nd, i.e., the general fund. It is difficult to 
imagine how such a transaction would not result in a 
"significant ascertainable commitment" for present or 
fut~re general fund support, whatever that phrase may 
mean. And, as already mentioned, such commitments of 
general fund support were not intended to be made 
through the budget amendment process. See 
SS 17-7-402(1) (b), 17-7-403(1) (d), MCA. 

Having concluded, however, that significant commitments 
of general fund support may not be made through the 
budget amendment process, it remains that the 
Legislature may be obligated to pay valid emergency 
expenses from the general fund. As mentioned above, 
section 10-3-311(1), MCA, authorizes the Governor to 
"incur" emergency expenses in any amount necessary, to 
be paid from the general fund. This authority to 
"incur" expenses is distinct from the statutory 
appropriation of $1 million found in section 10-3-312, 
MCA. Thus, although the budget amendment process is 
inapplicable in this instance, the Legislature may be 
bound by section 10-3-311(1), MCA, to appropriate money 
from the general fund to cover valid firefighting 
expenses. 

III. STATE ACCOUNTING STATUTES. 

Your fourth question involves the making of 
"interaccount loans," authorized by section 17-2-107, 
MCA. Inter account loans provide funds for accounts, 
where expenses must be paid before the anticipated 
revenues are collected. See Discussion of House 
Bill 449, Senate Finance and Claims Committee, March 9, 
1983, pages 3-4, and March 17, 1983, page 5. Examples 
of such accounts are: a payroll account which must make 
payouts every two weeks but which takes in revenues from 
fees only once or twice a yearr a designated account of 
the university system which pays for inventory 
purchases, the costs of which are not recovered through 
user charges until a later dater and an account from 
which the Office of Public Instruction must distribute 
funds to schools but where the sources of funds are 
interest and income revenues not collected until after 
distrib~tion is due. See Disc~ssion of Senate Bill 2, 
Senate State Administration Committee, ,lune 18, 1986, 
Exhibit No. 1. Most interacco~nt loans are either 
between two ~niversity accounts or between federal and 
earmarked accounts. 1£.,_, Exhibit No, 2, prepared by 
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Kathy Fabiano, Administrator, 
Department of Administration. 

Accounting Division, 

Section 17-2-107(2), MCA, provides: 

When the expenditure of an appropriation is 
necessary and the cash balance in the account 
from which the appropriation was made is 
insufficient, the department of administration 
may authorize a transfer, as a temporary loan 
bearing no interest, of unrestricted moneys 
from other accounts, provided that there is 
reasonable evidence that the income WIIT be 
sufficient to restOre the-amou~ so 
transferred Within 1 calendar --year ana 
provided the loan is recorded in the state 
accounting records. The loan must be repaid 
within 1 calendar year of the date the loan is 
approved unless it is extended under 
subsection (3) or by specific legislative 
authorization. No account shall be so 
impaired that all proper demands thereon 
cannot be met even if the loan is extended. 
(Emphasis added.] 

Your specific question is whether an interaccount loan 
may be made to a special revenue account when the 
borrower anticipates no income with which to repay the 
loan, other than the possibility of a supplemental 
appropriation sometime in the future. I conclude that 
reliance on the possibility of a supplemental 
appropriation does not meet the requirement of 
reasonable evidence of future income under the 
interaccount loan statute. 

There are no restrictions in the interaccount loan 
statute on which sources of revenue may be used by the 
borrower to repay a loan. However, the legislative 
committee discussions of the statute, referred to above, 
suggest that the loan procedure was intended for 
accounts with insufficient cash balances who were 
awaiting funds presently due them, rather than funds 
which might or might not be due them in the future. 

My conclusion is also supported by the statutory 
prerequisite that there be "reasonable evidence• of 
anticipated income for repayment of the loan. This 
requirement suggests that there be something more than a 
mere desire to receive income sometime in the future. 
The "reasonable evidence" language of section 
17-2-107(2), MCA, is clear indication that the borrower 
must actually anticipate income to repay the loan. A 
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discussion of this language took place in the Senate 
Finance and Claims Committee on March 17, 1983. 

SENATOR SMITH: I would address this question 
to Morris Brussett [sic): In my earlier 
comment, let's say you-anticipated a certain 
amount of income within a calendar year and it 
is not generated. How do you expect to pay 
off the loan? 

MORRIS BRUSETT: We require a certification 
and documentation. Most of it is federal and 
they authorize that the federal is coming in, 
or a grant that is coming in. Many times it 
is merely a time delay. If we feel there is 
any possibility that the money might not come 
in then we do not make the loan. 

Discussion of House Bill 449, Senate Finance and Claims 
Committee, March 17, 1983, page 4. See also the 
Committee discussion of March 9, 1983, page 6. The 
above-quoted discussion suggests that something more 
than the hope of a supplemental appropriation is needed 
to meet the reasonable-evidence-of-future-income 
requirement of the interaccount loan statute. 

THEREFORE, IT IS MY OPINION: 

1. A disaster or emergency must be declared by 
the Governor before expenses may be incurred 
under section 10-3-312, MCA. 

2. If a disaster is declared by the Governor 
under Title 10, chapter 3, MCA, the $1 million 
statutory appropriation provided for in 
section 10-3-312, MCA, need not be expended 
before any other funds may be used for 
expenses associated with the disaster. 

3. The budget amendment process was not intended 
to permit a loan from the state's general 
fund, where the only anticipated revenue for 
repayment is the possibility of a subsequent 
appropriation of funds from the general fund. 
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4. Reliance on the possibility of a supplemental 
appropriation sometime in the future does not 
meet the reasonable-evidence-of-future-income 
requirement of the interaccount loan statute. 
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VOLUME NO. 42 OPINION NO. 124 

COUNTY ATTORNEYS - County attorney entitled to receive 
"actual traveling expenses" for attendance at annual 
convention of state officeholders association; 
COUNTY OFFICERS AND EMPLOYEES County travel policy 
subject to requirement that county attorneys, sheriffs, 
assessors, and justices of the peace are entitled to 
receive "actual traveling expenses" for att~ndance at 
annual convention for the office held; 
MONTANA CODE ANNOTATED- Section 7-5-2145(3); 
OPINIONS OF THE ATTORNEY GENERAL - 40 Op. Att'y Gen. 
No. 77 (1984). 

HELD: 

Lee Kerr 

In attending the annual state convention for 
the office held, a county attorney, sheriff, 
assessor, or justice of the peace is entitled 
to obtain "actual traveling expenses" which 
may exceed the levels established in a county 
travel policy. 

16 November 1988 

Treasure county Attorney 
P.O. Box 72 
Hysham MT 59038 

Dear Mr. Kerr: 

I have reviewed your recent opinion request in which you 
ask whether a county attorney, sheriff, assessor, or 
justice of the peace, in attending the annual state 
convention for the office which he holds, is limited in 
his travel expense reimbursement by a county travel 
policy or is entitled to "actual traveling expenses" 
pursuant to section 7-5-2145(3), MCA. Based upon 40 Op. 
Att'y Gen. No. 77 at 309 (1984), and the clear meaning 
of the statute, I conclude that, in the instance of 
attending the annual meeting of the officeholders for 
the office which each holds, these county officers are 
entitled to "actual traveling expenses," which may 
exceed the established county travel policy. I also 
find that the statute providing for "actual traveling 
expenses" is not limited solely to transportation costs, 
but includes normal expenses incident to travel such as 
lodging and meal costs. 
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Section 7-5-2145, MCA, states in relevant part: 

(3) County attorneys, sheriffs, assessors, and 
justices of the peace may attend their 
respective meetings or conventions held within 
the state and are allowed actual traveling 
expenses, not more often than once a year, for 
attending the same, 

In 40 Op. Att'y Gen. No. 77 at 313, I concluded in part: 

Except as ~ otherwise be specified 
statutorily, a board of county commissioners 
with general governmental powers may adopt 
rules and regulations providing for payment or 
reimbursement of reasonable meal and lodging 
expenses incurred by county officers or 
employees in the performance of official 
duties. [Emphasis added.] 

One of the statutory exceptions to this general 
conclusion, referred to specifically in my prior 
opinion, is section 7-5-2145(3), MCA, which allows for 
"actual traveling expenses" for attendance at the 
specified officer's annual convention. Other statutory 
exceptions are likewise noted in my previous opinion. 

THEREFORE, IT IS MY OPINION: 

In attending the annual state convention for the 
office held, a county attorney, sheriff, assessor, 
or justice of the peace is entitled to obtain 
"actual traveling expenses" which may exceed the 
levels established in a county travel policy. vt:l yo r., 

""IKE GREEL 
/ Attorney Genera 
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VOLUME NO. 42 OPINION NO. 125 

COUNTY ATTORNEYS Appointment of county attorney, 
procedure, eligibility; 
COUNTY GOVERNMENT Appointment of county attorney, 
procedure, eligibility; 
COUNTY OFFICERS AND EMPLOYEES - Appointment of county 
attorney, procedure, eligibility; 
PUBLIC OFFICERS Appointment of county attorney, 
procedure, eligibility; 
RESIDENCE - Change of; 
MONTANA CODE ANNOTATED - Sections 7-4-2201, 7-4-2206, 
7-4-2701, 7-4-2702, 13-1-111; 
MONTANA CONSTITUTION - Article IV, sections 2, 4; 
OPINIONS OF THE ATTORNEY GENERAL - 38 Op. Att'y Gen. 
No. 22 (1979). 

HELD: 1. If no licensed attorney in Musselshell County 
wishes to be appointed county attorney, the 
board of county commissioners should proceed 
to fill the vacancy under section 7-4-2702, 
MCA, as though there were no licensed 
attorneys in the county. 

2. If one or more licensed attorneys are 
residents of the county and wish to be 
appointed, but the county commissioners do not 
want to appoint one of them, the county 
commissioners may recruit and appoint an out­
of-county attorney only if the attorney will 
be a county resident and meet other 
eligibility requirements by the time of 
appointment. 

Richard E. Walker, Chairman 
Musselshell County Commissioners 
Musselshell County Courthouse 
Roundup MT 59072 

Dear Mr. Walker: 

23 November 1988 

You have requested my opinion on the following 
questions: 

1. What is the procedure for filling a 
vacancy in the position of county 
attorney if no licensed attorneys in the 
county wish to be appointed? 
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2. What if more than one resident licensed 
attorney wishes to be appointed? 

3. If one licensed attorney is a resident of 
the county and wishes to be appointed, 
but the county commissioners do not want 
to appoint him, may they appoint an out­
of-county attorney who is willing to move 
into the county? 

You have informed me that the Musselshell County 
Attorney has resigned effective November 10, 1988. I 
also understand Musselshell County has a population of 
less than 30,000 people. Therefore, the qualifications 
for county attorneys in certain counties provided in 
section 7-4-2701, do not apply to a county attorney 
serving Musselshell County. 

There are, however, several prov1s1ons which do affect a 
licensed attorney's eligibility to be appointed 
Musselshell County Attorney. The office of county 
attorney is a public office. S 13-1-101(15), MCA. 
Article IV, section 4 of the Montana Constitution 
provides that any qualified elector is eligible to hold 
public office, subject to additional qualifications 
provided by the Legislature. Pursuant to Article IV, 
section 2 of the Montana Constitution and section 
13-1-111, MCA, a qualified elector muRt be: registered 
to vote as required by law, at least 18 years of age, a 
resident of the state of Montana and of the county in 
which he offers to vote for at least 30 days, and a 
citizen of the United States. A felon may not be an 
elector while he is serving his sentence in a penal 
institution, nor may a person adjudicated to be of 
unsound mind unless he has been restored to capacity as 
provided by law, Mont. Canst. Art. IV. s 2; 
S 13-1-111 (2), (3), MCA. 

Section 7-4-2201, MCA, which sets forth general 
qualifications for county office, restates certain 
qualifications required of any elector and adds that no 
person is eligible to hold a county office who at the 
time of his election is not "an elector of the county in 
which the duties of the office are to be exercised nr 
for which he is elected." SP.ctinn 7-4-2206, MCA, 
permits the county commissioners to appoint a person to 
fill any vacancy in a county office, except that of a 
county commissioner. However, it makes no mention of 
any requirement that the appointee meet the 
qualification requirement of elected county officers set 
forth in section 7-4-2201, MCA, i.e., that an appointed 
county officer be an elector of the county in which the 
duties of the office are to be exercised. See also 
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§ 7-4-2203, MCA (specifically applying to "elected or 
appointed"). I therefore conclude that the person 
appointed to be county attorney must be a qualified 
elector of this state, but he need not be an elector of 
the county where he is to serve prior to appointment. 
Cf. 38 Op. Att'y Gen. No. 22 at 76 (1979) (issue of 
whether appointed county attorney must be qualified 
elector of county at time of appointment discussed but 
not resolved) . 

The specific statutory provision concerning filling a 
vacancy in the office of county attorney, § 7-4-2702, 
MCA, provides: 

(1) Whenever a vacancy in the office of 
county attorney shall arise in any county and 
there is no licensed attorney residing in said 
county who is eligible to be appointed to fill 
said vacancy, the board of county 
commissioners is authorized and has the power 
to employ special counsel from without the 
county, who shall be designated and officially 
known as the "acting county attorney" and who 
during said employment shall be vested with 
all the powers and shall perform all the 
duties of the county attorney, including the 
filing of all complaints, informations, and/or 
other proceedings for and in which the county 
or state may be a party and the prosecution 
and defense of the same to the same extent and 
with the same force and effect as if he were 
the regular qualified county attorney. Said 
attorney shall be paid a monthly compensation 
not to exceed the monthly salary of the county 
attorney. Whenever any such attorney is 
employed, the county clerk of said county 
shall certify to the attorney general the name 
of such acting county attorney and the fact of 
his employment. 

(2) Whenever any licensed attorney shall 
establish residence in said county and become 
eligible to hold the office of county 
attorney, it shall be the duty of the board to 
appoint such attorney to fill said vacancy, 
and the employment of said special attorney 
shall thereupon cease. 

Thus, a licensed attorney who is a resident of 
Musselshell County and a qualified elector as set forth 
in Article IV, section 2 of the Montana Constitution and 
section 13-1-111, MCA, is eligible to be appointed 
county attorney. 
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In answer to your first question, if none of the 
eligible licensed attorneys residing in the county wish 
to be appointed, they cannot be forced to serve. In 
that case, the board of county commissioners should 
proceed under section 7-4-2702, MCA, as though there are 
no licensed attorneys in the county. 

Your second and third questions concern a choice to be 
made by the board of county commissioners as to which 
eligible attorney to appoint. The power to appoint to 
office carries with it discretion in the exercise of the 
power, and a valid appointment requires a choice by the 
appointing power of the person appointed. Horvath v. 
Mayor of Clty of Anaconda, 112 Mont. 266, 273, 116 P.2d 
874, 878 194Tf. The statutes provide no specific 
procedure for choosing which applicant to appoint; 
therefore, the board must provide a fair method of 
evaluating the eligible applicants before making a 
choice. 

If there are eligible licensed attorneys residing in the 
county, the board may choose to appoint one of them. 
The issue is more complicated in a situation where the 
board of county commissioners does not wish to appoint 
any of the interested licensed attorneys residing in the 
county, but would rather recruit an out-of-county 
attorney who is willing to reside in Musselshell County. 
In my opinion, the board must appoint an eligible 
licensed attorney residing in the county unless an out­
of-county attorney whom the board prefers to appoint 
will be able to satisfy the residency and eligibility 
requirements by the time of his appointment. In a 
similar situation in 38 Op. Att'y Gen. No. 22 at 76 
(1979), I noted that the attorney under consideration 
had declared his intention to reside on a permanent 
basis in the appointing county and was actively seeking 
a permanent residence in the appointing county. He was 
also closing out his personal and business offices in 
the other county while simultaneously establishing a new 
residence in the appointing county. I held that those 
actions demonstrated a change in residence and an intent 
to permanently reside in the appointing county. If a 
licensed attorney under consideration becomes a resident 
of Musselshell County by the date of appointment, he 
will be eligible for appointment. If not, an eligible 
licensed attorney residing in the county must be 
appointed. S 7-4-2702, MCA. 

THEREFORE, IT IS MY OPINION; 

1. If no licensed attorney in Musselshell countv 
wishes to be appointed county attorney, the 
board of county commissioners should proceed 
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to fill the vacancy under section 7-4-2702, 
MCA, as though there were no licensed 
attorneys in the county. 

2. If one or more licensed attorneys are 
residents of the county and wish to be 
appointed, but the county commissioners do not 
want to appoint one of them, the county 
commissioners may recruit and appoint an out­
of-county attorney only if the attorney will 
be a county resident and meet other 
eligibility requirements by the time of 
appointment. 
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VOLUME NO. 42 OPINION NO. 126 

FIRE DISTRICTS - Application of property tax limitation 
in Title 15, chapter 10, part 4: 
FIRE DISTRICTS - Lack of authority to issue bonds; 
TAXATION AND REVENUE Application of property tax 
limitation in Title 15, chapter 10, part 4; 
TAXATION AND REVENUE Election requirement for tax 
increase to be in effect for more than one year under 
section 15-10-412(9), MCA: 
MONTANA CODE ANNOTATED - Sections 7-33-2104, 7-33-2109, 
15-10-412 (9); 
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. No. 
80 (1988), 38 Op. Att'y Gen. No. 87 (1980). 

HELD: 1. 38 Op. Att'y Gen. No. 87 (1980) 
insofar as it holds that rural 
may not issue bonds for 
purposes. 

is still valid 
fire districts 
fire district 

2. A rural fire district's purchase of real 
property and construction of a fire hall fall 
within the contemplation of section 
15-10-412(9), MCA. 

3. Section 15-10-412(9), MCA, does not require an 
election to be held each year when the fire 
district proposes a long-term project that 
would entail the tax increase to be in effect 
for more than one year, so long as the voters 
are specifically notified of the type and 
extent of the increased tax liability when 
they vote on the increase. 

Thomas R. Scott 
Beaverhead County Attorney 
2 South Pacific, CL. 12 
Dillon MT 59725-2713 

Dear Mr. Scott: 

29 November 1988 

You have requested my opinion concerning the following 
questions: 

1. Is 38 Op. Att'y Gen. No. 87 (1980) still 
valid insofar as it holds that rural fire 
districts may not issue bonds for fire 
district purposes? 
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2. Do the purchase of real property and the 
construction of a fire hall fall within 
the contemplation of section 
15-10-412(9), MCA? 

3. If the answer to the second 
yes, is it necessary to hold 
each year with respect to 
long-term project? 

question is 
an election 
a proposed 

Your questions arise from a proposal of the Beaverhead 
County rural fire district to purchase land and build a 
fire hall in conjunction with the city of Dillon. The 
establishment and operation of rural fire districts are 
governed by Title 7, chapter 33, part 21, MCA. Such 
districts may be operated by the county or by a board of 
trustees. S 7-33-2104, MCA. The county is authorized 
to levy a tax upon the properties in the rural fire 
district for the operation of the district. 
§ 7-33-2109, MCA. 

In 38 Op. Att'y Gen. No. 87 at 301 (1980), I held that 
rural fire districts are foreclosed by action of the 
Montana Legislature from issuing bonds to raise money 
for fire district purposes. I also held that fire 
districts have implied authority to secure financing for 
fire district equipment and facilities. I am unaware of 
any change in the law that would alter my opinion on 
those matters. 

You have also inquired concerning the application of 
section 15-10-412(9), MCA, to the district's purchasing 
of real property and construction of a fire hall. That 
portion of the statute, which was enacted following the 
passage of Initiative No. 105 in 1986, provides: 

(9) The limitation on the amount of taxes 
levied does not apply in a taxing unit if the 
voters in the taxing unit approve an increase 
in tax liability following a resolution of the 
governing body of the taxing unit containing: 

(a) a finding that there ~ insufficient 
funds-to adequately operate the taxing unit as 
a result of 15-10-401 and 15-10-402; 

(b) an explanation of the nature of the 
financial emergency; 

(c) an estimate of the amount of funding 
shortfall expected by the taxing unit; 
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(d) a statement that applicable fund balances 
are or by the end of the fiscal year will be 
depleted; 

(e) a finding that there are no alternative 
sources of revenue; 

(f) a summary of the alternatives that the 
governing body of the taxing unit has 
considered; and 

(g) a statement of the need for the increased 
revenue and how it will be used. [Emphasis 
added.] 

The Beaverhead County rural fire district is operated by 
a board of trustees, and is therefore a "taxing unit" 
for the purpose of this provision. 42 Op. Att'y Gen. 
No. 80 (1988). 'l'hus, if the board of trustees 
determines that it must acquire the real property and 
construct a fire hall in order to "adequately operate" 
the fire district and requires funding in addition to 
that otherwise allowed under section 15-10-412, MCA, it 
may proceed under this subsection. 

With regard to your last question, one of the procedural 
requirements under section 15-10-412 (9), MCA, is that 
the governing body adopt a resolution and the voters 
approve the increase in taxes to be levied by the taxing 
unit. The statute, however, is silent as to whether 
there must be voter approval every year for a long-term 
project that would entail the tax increase to be in 
effect for more than one year. 

The purpose of section 15-10-412(9), MCA, is to require 
voter notification and approval of increased tax 
liability when a taxing unit is in need of increased 
revenue. In cases such as yours, it would not make 
sense to allow approval of increased tax liability for a 
long-term financial obligation and then permit 
disapproval in subsequent years even though the 
financial obligation still exists. Thus, where voters 
are specifically notified of the type and extent of 
increased tax liability when they vote on the increased 
tax, the approval should be adequate for future years. 

THEREFORE, IT IS MY OPINION: 

1. 38 Op. Att'y Gen. No. 87 (1980) is still valid 
insofar as it holds that rural fire districts 
may not issue bonds for fire district 
purposes. 
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2. A rural fire district's purchase of real 
property and construction of a fire hall fall 
within the contemplation of section 
15-10-412(91, MCA. 

3. Section 15-10-412(91, MCA, does not require an 
election to be held each year when the fire 
district proposes a long-term project that 
would entail the tax increase to be in effect 
for more than one year, so long as the voters 
are specifically notified of the type and 
extent of the increased tax liability when 
they vote on the increase. 
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BEFORE THE DEPARTMENT OF HIGHWAYS 

OF THE STATE OF MONTANA 

IN THE MATTER of the Application 
of Marvin L. Wagner and Jeanne 
M. Wagner for a Declaratory Ruling 
on the applicability of Title 27, 
Chapter 30, Part 2, MCA, Section 
75-15-113, MCA, and ARM 18.6.261 
and 18.6.262 to their Applications 
for outdoor Advertising permits. 

DECLARATORY RULING 

BACKGROUND 

on July 20, 1988, Marvin L. and Jeanne M. Wagner 
(Petitioners l subroi t ted two applications for outdoor 
Advertising Permits. Petitioners sought permits for two new 
outdoor advertising structures to be erected near Milepost 451 
on Interstate Highway 90, Route 890, Yellowstone county, 
Montana. on July 26, 1988, the Department's representative 
denied the applications because issuance of the permits would 
violate the statutory spacing requirements for outdoor 
advertising signs. Specifically, the Department's 
representative determined that outdoor Advertising Permit No. 
01588 was issued for an outdoor advertising structure located 
near Milepost 450.68 and the permitted sign was less than 500 
feet distance from the proposed site of the Petitioners' 
signs. on September 19, 1988, the Department received the 
Petitioners' Petition for Declaratory Ruling. 

ISSUE 

Whether the provl.Sl.ons of sections 27-31-201, et. 
seq., and 75-15-113, MCA, and ARM 18.6.261 and 18.6.262 must 
be construed and applied by the Department to require the 
cancellation of outdoor Advertising Sign Permit No. 01588 and 
the granting of the Petitioners' applications for outdoor 
Advertising Permits? 

DISCUSSION 

Outdoor advertising in Montana is controlled by the 
Montana outdoor Advertising Act, sections 75-15-101 through 
75-15-134, MCA. The spacing of outdoor advertising structures 
is controlled, in part, by the provisions of Section 75-15-
113, MCA, which provides in pertinent part: 
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Standards for permitted 

( 7) No two signs shall be spaced less 
than 500 feet apart adjacent to an 
interstate highway or limited-access 
primary highway, except that signs may be 
erected closer than 500 feet if they are 
separated by buildings or other 
obstructions in such a manner that only 
one sign facing located within the above 
spacing distance is visible from the 
highway at any one time. 

" 
The Petitioners concede that the site for their 

proposed signs is less than 500 feet from the site of the 
sign issued Permit No. 01588. However, the Petitioners 
contend Permit No. 01588 must be cancelled by the Department 
as an abandoned sign under the provisions of ARM 18.6.261 and 
18.6.262. The Petitioners further contend the abandoned sign 
issued Permit No. 01588 constitutes a public nuisance under 
the provisions of Section 75-15-113, MCA. Petitioners contend 
the Department possesses the authority under the provisions 
of Section 27-30-201, MCA, et seq., to abate such a public 
nuisance by destroying the sign issued Permit No. 01588. 

ARM 18.6.261 provides a sign will be deemed 
abandoned and a permit may be cancelled when " ... poles or a 
structure, which has been permitted as an outdoor advertising 
device, remains for a period of more than three months without 
a facing being attached •.• ". ARM 18.6. 262 provides that a 
permit may be cancelled when "... a sign face has been blank 
or painted out for a period of six continuous months ... ". 

The Petitioners have represented to the Department 
that the sign for Permit No. 01588 remained blank for more 
than six months. However, the Department cannot verify the 
Petitioners' representations. The Department's records 
establish that the sign for Permit No. 01588 contained 
advertising on July 28, 1987. Based upon the Petitioners' 
representations, the Department inspected the sign on June 27, 
1988, and determined that the sign was blank. However, on 
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July 28, 1988, the Department verified that advertising had 
been placed on the blank sign. In the absence of the 
Department being able to verify the sign was blank for six or 
more months, the Department is without sufficient grounds to 
exercise its discretion and cancel the permit under the 
provisions of ARM 18.6.262. Similarly, in the absence of the 
Department being able to verify the face of the sign was 
removed for more than three months, the Department is without 
sufficient grounds to exercise its discretion and cancel the 
permit under the provisions of ARM 18.6.261. 

Even if the Department had been able to verify that 
the advertising structure was abandoned for three or more 
months, neither the provisions of Section 75-15-133, MCA, nor 
the provisions of Section 27-30-201, MCA, et seq., are 
authority for the Department summarily destroying the sign as 
a public nuisance. The provisions of Section 27-30-201, MCA, 
et seq., are general statutory provisions addressing public 
nuisance and the abatement of public nuisance. section 75-15-
131, MCA, is a provision of the Montana OUtdoor Advertising 
Act and specifies the procedures which the Department must 
follow prior to the removal of unlawful advertising. Section 
75-15-131, MCA, specifically requires the Department to give 
the Sign OWner and Site owner written notice of the 
Department's intent to remove unlawful advertising and 
provide the opportunity for administrative hearing prior to 
the removal of the unlawful advertising. The Montana 
Administrative Procedure Act further provides for judicial 
review of a final agency decision issued after administrative 
hearing. The Department is without authority to remove 
unlawful advertising unless there is compliance with the 
provisions of Section 75-15-131, MCA. There is no authority 
for the Department to remove unlawful advertising under the 
general statutory provisions of Section 27-30-201, MCA, et 
seq. The Department must comply with the specific statutory 
provisions of Section 75-15-131, MCA. State ex rel. Jones v. 
~. 168 Mont. 130, 541 P.2d 355 (1975). 

DECLARATORY RULING 

There is an absence of competent, substantial 
evidence establishing abandonment of the sign issued Permit 
No. 01588. In the absence of competent, substantial evidence 
establishing abandonment of the sign, the Department is 
without authority to cancel the permit under the provisions of 
either ARM 18.6.261 or ARM 18.6.262. The specific provisions 
of Section 75-15-131, MCA, and not the general provisions of 
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Section 27-30-201, MCA, et seq., control the Department's 
authority to remove unlawful advertising. The sign issued 
Permit No. 01588 does not constitute unlawful advertising and 
there is no basis for removal of the sign by the Department. 
The spacing provisions of Section 75-15-113(7), MCA, prohibit 
the Department from granting the Petitioners' Applications for 
Outdoor Advertising Permits. 

DATED this /I? tf:/...- day of November, 1988. 

23-12/8/88 

By: 

Gary J. Wicks 
Director of Highways-
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

IN THE MATTER of the Application ) 
of Montana-Dakota Utilities Company) 
to Revise the Language of Gas ) 
Transportation Rates 81, 82 and 97.) 

DECLARATORY RULING 

UTILITY DIVISION 

DOCKET NO. 87.1.8 

On August 26, 1988, the Public Service Commission (Commis­
sion) received a Petition for Declaratory Ruling from Western 
Gas Processors (WGP) and Holly Sugar Company (Holly) in Docket 
No. 87.1.8. The question put by the Petitioners is as follows: 

Pending the Commission's decision in this 
docket, should Montana-Dakota Utilities 
Co. (MDU) continue, after October 17, 
1988, to charge pursuant to Rate 97 for 
the transportation of natural gas from 
Western (WGP] to Holly Sugar? 

It is Petitioners' position that MDU is obligated to charge 
pursuant to Rate 97 for transportation of natural gas from WGP 
to Holly as long as WGP remains a qualifying supplier and as 
long as Rate 97 is in effect. 

The Commission issued a notice of the Petition on Sep­
tember 2, 1988. The deadline for submitting comments on the 
Petition was September 15, 1988. Timely COIIUDents were re­
ceived from Montana-Dakota Utilities Co. (MDU). The Commis­
sion accepted late filed comments from the Montana Consumer 
Counsel (MCC). Western Sugar Company and Koch Hydrocarbons 
filed a motion to strike the Petition. 

DISCUSSION AND RULING 
The Commission has issued two previous declaratory rul­

ings in this docket that relate to the application of Rate 
97. See Declaratory Rulings issued on October 8, 1987 and 
July 26"';-1988, in Docket No. 87.1.8. In response to both of 
the factual situations presented, the Commission responded es­
sentially as follows: As long as MDU has a customer that qual­
ifies for service under Rate 97, that customer should be 
served under Rate 97 for as long as that rate is in effect. 
WGP and Holly contend in this petition that Holly will remain 
qualified for service under Rate 97 after October 17, 1988, de­
spite the expiration date of the present service agreement be­
tween MDU and Holly. WGP and Holly contend that WGP will re­
main a •qualifying supplier" after October 17, 1988, because 
of the terms of a service agreement between WGP and Williston 
Basin Interstate Pipeline Company (WBIP) concluded in August 
of 1983. MDU does not challenge these contentions but argues 
that the Commission should consider terminating Rate 97 on Oc­
tober 17, 1988, because "Petitioners' prayer, if granted, 
would establish for Holly an indefinite entitlement to Rate 97 
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service, absent any other Commission action.• MCC argues that 
the Commission should terminate Rate 97 on October 17, 1988, 
because it may not cover incremental costs, resulting in other 
MDU ratepayers being responsible for the revenue shortfall. 

The Commission will not, in response to this petition, de­
clare that Rate 97 terminates on October 17, 1988. The Commis­
sion rules, consistent with its previous rulings, that MDU 
should charge Rate 97 to those customers that qualify for Rate 
97. The service agreement that MDU has with Holly that is to 
terminate on October 17, 1988, has no bearing on whether Holly 
qualifies for service under Rate 97. MDU cannot, by separate 
agreement, disqualify a customer that otherwise qualifies un­
der the terms of a Commission approved tariff. The Commission 
has from the inception of Rate 97 been concerned about the eco­
nomic basis for the $.OS rate. However, the Commission has 
been unwilling to terminate Rate 97 until such time as a 
record is established which provides a basis for a different 
rate. Rate 97 is at issue in this docket and will be consid­
ered by the Commission in its final order. 

The Motion of Western Sugar and Koch Hydrocarbons to 
strike the Petition is denied. 11 It is the nature of declara­
tory rulings to address problems that ~ arise. 2) Whether 
MOO should charge Holly pursuant to Rate 97 after October 17, 
1988, is not an issue in Docket No. 87.1.8. Rate discrimina­
tion and the economic basis for Rate 97 are at issue. 3) The 
Commission agrees that the language of Rate 97 in its present 
form is relatively clear and unambiguous. It is for that rea­
son, and the fact that Rate 97 is under review in this docket, 
that the Commission has no difficulty making this ruling. 

Done and Dated this 11th day of October, 1988 by a vote 
of 3-0. 

BY ORDER OF THE MONTANA 

EST~· , _/ 

411/' 1'1?6!-tt r 
Carol ras1er 
Commission Secretary 

I SEAL) 
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NOTICE OF FONCTIONS'OF.ADMINISTRATIVE CODE COMMITTEE 

The Adainistrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Proposals of the Department 

of Revenue are reviewed only. in regard to the procedural 

require.ants of the Montana Administrative Procedure Act. " The 

Coamittee has the authority to make recommendations to an agency 

regarding the adoption, amendaent, or repeal of a rule or to 

request thet the agency prepare a statement of the estiaated 

economic impact of a proposal. In addition, the Committee .ay 

poll the aeabers of the Legislature to deteraine if a proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a rule. 

The Committee welcomes comments fro• the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOV TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Defini tiona: is a 
of all 

rules of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

is a soft 
w ce-monthly, 

containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney general (Attorney General's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

Use of the Administrative Rules of Montana (ARM): 

Knovn 
Subject 
Matter 

Statute 
Number and 
Departaent 

1. Consult ARM topical 
Update the rule 
accumulative table 
contents in the last 
Register issued. 

index. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules or those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM, The ARM is updated through September 
30, 1988. This table includes those rules adopted during the 
period September 30, 1988 through December 30, 1988 and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 
months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue 
of the Montana Administrative Register (MAR), 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through September 30, 1988, 
this table and the table of contents of this issue of the 
MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1988 Montana Administrative Register. 

ADMINISTRATION, Dep!rtment of, Title 2 

I-VII 
2.5.505 
2,21.1301 

2.21.1812 
2.21.8001 
(Teachers• 
I 

Exchange and Loan of Employees, p, 1935, 2370 
Mistakes in Bids, p. 916, 1521 
and other rules - Sexual Harassment Prevention, 
p. 446 t 1187 
Exempt Compensatory Time, p. 1933, 2372 
and other rules - Grievances, p, 2055 

Retirement Board) 
and other rules - Creditable Service for Absence 
Without Pay - Clarifying Redeposits of Amounts 
Withdrawn Earnings After Retirement 
Recalculation of Benefits Using Termination Pay, 
p. 1292, 2213 

AGRICULTUREl Department of, Title 4 

I 
I-XXVI 

4.9.401 

4.12.3501 

4.12.3501 

Inspection Fee for Commercial Feeds, p, 2467 
and other rules - Standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606 
Annual Assessment on Wheat and Barley, 
p. 1627, 2032 
and other rules - Grading of Certified Seed 
Potatoes, p, 2062 
and other rules - Grading of Certified Seed 
Potatoes, p. 2266 
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STATE AUDITORL-!~ 

6.2.122 
6.6.1502 

6.10.101 

6.10.121 

Unethical Practices by Investment Advisers and 
Brokerwdealers, p. 2065 
Te•porary Ceasa and Desist Orders, p. 1233, 1888 
and other rules Crop Hail Insurance Rate 
Filtnss, p. 631, 917, 1665 
and other rules " securities • Whole Mortsaaes 
and Certificates of Deposit, p. 918, 1803, 1889 
Resistratton of Securities Sales•en and Broker-
dealers, p. 2071 · 

£0HHERCE, Depart•ent of, Title 8 

I 
IwXXVI 

(Board of 
8.111.603 
(Board of 
8.211.1105 
(Board or 
8.28.9011 

(Board of 
8.30.701 
(Board or 
8.32.305 

(Board of 
8.311.11111 

(Board of 
8-35.1102 

(Board of 
8.36.4011 
8.36.1106 
(Board of 
8. 39.101 

(Board or 
8.118.1105 
(Board or 
8.50.1137 

23-12/8/88 

Process Servers - Examination Fee, p. 12311, 1810 
and other rules - Standards and Procedures tor 
Implementation of the Montana Envtron•ental 
Policy Act, p. 1606 

Cosaetolostats) 
School Requtreaents, p. 19113, 21179 

Landscape Architecta) 
Exa•inationa, p. 785, 1190 

Medical Exa•inera) 
and other rules " Medical Examiners - Definitions 

Duties - APPltcationa - Certtttcat1on 
Equivalency SUapension or Revocation or 
Certification Acta Allowed Course 
Requir .. ents, p. 18118, 23711 · 

Morticians) 
Unprofessional Conduct, p. 19115, 2377 

Nuratns> 
and other rules - Educational Require•ents 
Licensure - Conduct - Disciplinary Procedures 
Standards General Welfare - Reports 
Definitions, p. 1629 

Nuratns Home Ad•intatratora) 
and other rule - Exa•inattona • Fee SChedule, 
p, 2269 

Occupational Therapists) 
and other rules - Definitions - Applications for 
Li•ited Per•it - Pass-Fail Criteria - Fees 
Reciprocity - Li•ited Per•ita, p, 1743 

Opto•etriata) 
Examinations, p. 19117 
General Practice Requir .. ents, p. 551, 1811 

Outtttters) 
and other rules - Outfitters and Professional 
Guides, p. 553, 1666 

Professional Engineers and Land Surveyors) 
Fee Schedule, p, 1643, 1979 

Private Security Patrolaen and Inveatiaators) 
Fee Schedule, p. 2073, 2480 
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(Board of Social Work Examiners and Professional Counselors) 
8.61.1201 Licensure Requirements, p. 1866 
8.61.1601 Hours, Credits and Carry Over, p. 2469 
(Board of Veterinary Medicine) 
8.64.402 Fee Schedule, p. 939 1 1523 
(Financial Division) 
8.80.307 Dollar Amounts to Which Consumer Loan Rates Are 

to Be Applied, p. 1295, 2034 
(Board of Milk Control) 

Notice of Public Hearing on a Proposed Statewide 
Pooling Arrangement With a Quota Plan as a Method 
of Payment of Milk Producer Prices, p. 1297 
Notice of Public Hearing on a Proposed Quota Plan 
for Meadow Gold Producers: Meadow Gold Quota Plan 
as a Method of Distributing the Proceeds to 
Producers, p. 1301, 2300 

8.86.301 Class I Pricing Formulas, p. 2333 
8.86.301 Class I Pricing Formulas - Formula Index, p. 1949 
8.86.301 Transportation of Class III Milk, p. 1304, 2298 
8.86.301 Class I Price Formula, p. 846, 1524 
(Local Government Assistance Division) 
I Administration of the 1988 Federal Community 

Development Block Grant Program (CDBG), p. 635 1 

1698 
(Board of Investments) 
I-XXXI and other rules - Investments by the Montana 

Board of Investments, p. 1747 1 2214 
(Aeronautics Division) 
8~106.602 Liability Insurance Requirements, p. 812 1 1344 
(Montana Agriculture Development Council) 
I-VI Growth Through Agriculture Program, p. 2026, 2481 
(Montana State Lottery Commission) 
8.127.605 and other rules - Licenses -License Renewal -

Electronic Funds Transfer - Prizes, p. 2342 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
I-VII Traffic Education. p. 2074A 
(Board of Public Education) 
I-CLXXXVI and other rules - Accreditation, p. 2075, 2271 
10.55.303 and other rules Teaching Assignments 

Definitions -Endorsement Information, p. 941 1 

1812 
10.58.101 Advisory Group, p. 11 1 637, 1526 
10.65.201 and other rule - Policy Statement on Kindergarten 

Accreditation and Schedule Variances Local 
District Participation, p. 639, 1526 

10.66.104 Fees forGED Test Battery, p. 637 1 1526 

E!llil-illY.!.£!~!!.~1.!!.!!.!!l~.L..!!U!!._l.! 

11.7.101 and other rules Foster Care Placement of 
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Children, p. 1052, 1700, 2035 
and other rules - Requests for Fair Hear1nsa, 
p. 854, 1254 
and other rules - Residential Plaoement of Youth 
in Need of Supervision and Delinquent Youth, 
p. 1057, 1702 
and other rules - Eligibility for Residential 
Aloohol and Drug Treatment Payments, p, 1306, 
1891 
Youth Care Faoility Lioensing Criteria, p, 646, 
2217 
and other rules - Payment Rates for Residential 
Foster Care Providers, p. 2344 

E!~~hDLIFE AND PARKS, Department of, Title 12 

I-XXVI 

12.5.301 

12.6.701 

12.6.707 
12.6.901 

12.6.901 

12.7.501 

and other rules - Standards and Prooedures for 
Implementation of the Montana Environmental 
Polioy Aot, p. 1606 
Listing of Crayfish as Nongame Wildlife in Need 
of Management, p, 1310 
Personal Flotation Devioes and Life Preservers, 
p. 1960 
Definition of "Vessel", p, 1959 
Establishing a 10 Horsepower Limit on Carpenter 
Lake, p. 1308, 1892 
Extension of 10 Horsepower Restriotion on 
Yellowstone River to the Springdale Bridge, 
p. 1063, 2219 
Fish Disease certification, p, 1060, 1703 

HEALT[_!~~VIRONME!!~L SCI!!£!~ 1 Department of, Title 16 

I-XII Procedures for Administration of the WIC 
Supplemental Food Program, p, 346, 1528 

I-XV Lioensure Standards for Medical Assistanoe 
Facilities, p. 2345 · 

I-XXVI and other rules - Standards and Prooedurea for 
Implementation of the Montana Environmental 
Policy Act, p, 1606 

16.8.1407 and other rules- Air Quality- Combustion in 
Woodwaste Burners Definitions for Emission 
Standards for Existing Aluminum Plants 
Standards for Visible Emissions in Aluminum 
Plants, p, 2471 

16.20.603 and other rules - Surface Water Quality Standards 
- Classifioation of Surface Waters in the State, 
p. 651, 1191, 2221 

16.29.101 and other rules -Dead Human Bodies- Embalming 
and Transporting Dead Human Bodies, p, 648, 1645 

16.32.110 Certificate of Need Criteria for Granting 
Certificates of Need for Health Care Facilities 
and Services, p. 2030, 2484 
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and other rules - Ha~ardous Wastes - Definitions 
Requirements for Samples Collected for 

Treatability Studies Requirements for 
Recyclable Materials Reclassification to a 
Material Other than a Waste - Reclassification as 
a Boiler Regulation of Certain Recycling 
Activities Applicability of Interim Status 
Requirements - Information Statement for Chapter 
qq, Subchapter 10 Regarding the Availability of 
Information, p, 2153, 2ij85 

HIGHWAYS, Department o!L_!~tle 18 

I-XXVI and other rules - Standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606 

18.6.251 Maintenance of Outdoor Advertising Signs, 
p. 16q6, 2035 

18.8.101 and other rules - Gross Vehicle Weight, 
170ij > 

p. 1065, 

18.8.511A Circumstances Under Which Flag Vehicles are 
Required, p. 1962 

18.8.51ij and other rule - Special Permits for Length, 
p. 1964, 2487 

LABOR AND INDUSTRY, Department of 1 Title 24 

24.11.101 and other rules - Unemployment Insurance, p. 2162 
24.16.9001 and other rules- Prevailing Wage Rates, p. 1127, 

1966, 2378 
(Human Rights Commission) 
24.9.21ij and other rules - Procedures for Contested Case 

Hearings, p. 669, 1194 
24.9.2q9 and other rules - Procedures for Hearings of 

Petitions for Declaratory Rulings, p. 1117, 2308 
(Workers• Compensation Division) 
24.29.3801 Attorney Fees in Workers• Compensation Claims, 

p. 1312, 2390 

STATE LANDS, Department of, Ti~~~ 

I-XXVI 

26.4.301 

and other rules - Standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606 
and other rules Regulation of Strip and 
Underground Coal and Uranium Mining, p. 1317 

LIEUTENANT GOVERNORL-!!~ 

(Statehood 
I 

Centennial Office) 
and other rule - Grants to the Counties or 
Organization of Counties - Application Review 
Procedure, p. 2360 
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I-VIII Awardina Centennial Grants, p. 1235, 1813 

LIVESTOCK, Depart•ent of, Title 32 

Disease Control Involvina Pseudorabies Neaative 
Herda and Definitions, p. 1648, 2394 

~!ARY AFFAIRS, Department of, Title 34 

34.5.101 and other rules 
Cemetery, p. 1967 

Montana State veterans 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

I-XXVI 

I-XLV 
(Board of 
I-IX 

36.15.216 

36.16.101 

and other rules - Standards and Procedures tor 
Implementation of the Montana Environmental 
Polley Act, p, 1606 
Safety of Dams Program, p. 1137, 2489 

Natural Resources and Conservation) 
Establishing New Appropriation 
Procedures, p. 1651, 2222 

Verification 

Minimum Standards for Granting a Permit tor the 
Establishment or Alteration ot an Artificial 
Obstruction or Nonconforming Use in a Deaianated 
Floodway, p. 691 1 1537 
and other rules - Policy and Purpose of Rules 
Definitions - Forma - Applications - General 
Application Content Analysis of Heed 
Determination of Amount - Management Plana 
Processing Applications and Monitoring 
Reservations Department Responsibilities 
Action on Applications and Monitoring 
Reservations - Board Responsibilities - Action on 
Applications Board Decision Criteria 
Individual Uaera - Fees and Coats - Applications 
in Missouri River Basin, p. 787, 2396 

(Board of Water Well Contractors) 
I-IX Monitoring Well Construction Standards, p. 1868, 

36.21.650 
2503 
and other 
Intermixing 
General, p. 

(Board of Oil and Gas) 

rules Casing Perforations 
of Aquifers - Sealina of Casing -

2475 

36.22.1306 Reentry of Plu11ed 011' and Gas Wells, p, 1657, 
1980 

PUBLIC SERyiCE REGULATION, Department of, Title ~8 

I-IX Pipeline Safety, p. 2207 
38.5.2405 Permissible Utility Charges tor the Purpose of 

Accommodating House and Other Structure Moves, 
p. 1658, 2036 
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REVENUE~ Depart!ent of, Title 42 

I 
I 
I 

I 

I 
I 
I 

I 

I 

1-11 

1-11 

r~II 

I-III 

I-III 

I-V 

I-V 

I-XI 
112.2.501 
112. 15. 116 

112.11.133 

112.22.1311 

112.23.1103 
112.23.11011 

112.25.501 
42.25.501 
112.25.503 

112.25.511 

42.25.512 
112.25.515 

112.25.1001 

Proceeds of Drug Tax, p, 1971, 21116 
Apportion~ent Formula. Exclusions, p. 1879, 21109 
Income Tax Part-Year Resident Child Care 
Deduction. p. 2362 
Income Tax Returns -Original Return Defined, 
p. 23611 
Income Taxes - Passive Loss, p. 2366 
Coal Severance Tax Rates, p, 12119, 1990 
"Point of Beneficiation" Mines Net Proceeds, 
p. 9119, 1983 
Limitation on Charitable Contribution Deduction 

Average 
for Corporations, p. 965, 1538 
Metalliferous Mines Tax 
Quotations, p. 971, 1815 
Metalliferous Mines - Market Value 
Quantity, p, 1786, 2224, 2506 

Price 

Taxable 

and other rule Sales Factor Computations, 
p. 1178, 1992 
Installment Gains - Corporations, p. 963, 151111, 
2227 
Corporation License Tax Nexus Standards, p. 1175, 
1814 
Partnerships in Apportionment Formula, p. 9117, 
15111 
Trucking Regulations, Corporation License Tax, 
p. 1245, 1817 
Contractor Regulations, Corporation License Tax, 
p. 1180, 1818 
Accommodations Tax for Lodging, p, 1020, 1637 
Application of Partial Pay~enta, p. 1969, 21103 
Income Taxes - Special Montana Net Operating Loss 
Co~putations, p. 2368 
Withholding Rates 
p. 1877' 24011 

for Supplemental Wages, 

Industrial Machinery and Equipment Trend Factors, 
p. 1170, 1660, 1981 
Treatment of Foreign Taxes, p, 1168, 2037 
Depreciation Rules, Corporation Taxes, p. 12111, 
1982 
Coal Sales Revenue, p, 
Coal Sales Revenue, p. 
Failure to File Coal 
p. 961' 1539 

2211 
1881 
Gross Prooeeds Returns, 

Coal Gross Proceeds on Processing, Refining, 
Royalties for Contract Salea Price, p. 9113, 1782, 
21105 
Imputed Valuation of Coal, p. 957, 1540 
and other rules - Coal Gross Proceeds - Imputed 
Valuation for Refined Coal, p. 1165, 1661, 21106 
and other rules - Net Proceeds Rules for the 
Natural Resource and Corporation Tax Division, 
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42.25.1101 

112.25.1112 

112.25.1115 

42.25.1116 

42.25.1117 

42.26.236 

112.26.236 
112.26.263 

42.28.3211 

42.32.103 

-2607-

p. 361 , 980, 1196 
and other rules New Production of Net 
Proceeds, p. 1781, 2226 
and other rule - Scoria and Travertine for RITT 
and Net Proceeds, p. 955, 1893 
Machinery Expense Deduction for Mines Net 
Proceeds, p. 953, 1986 
Deduction for New Reduction Equipment Related to 
Mines Net Proceeds, p. 945, 1894 
Mines Net Proceeds - Transportation E~penaes, 
p. 959, 1519, 1988 
and other rules Mines Net Proceeds 
Computation of Gross Value Marketing, 
Administrative, and Other Operational Costs 
Labor Coats, p. 1973, 2507 
Exclusion of Royalties From Property Factor, 
p. 951, 15112 
Valuation of Rented Property, p. 967, 1543 
Special Computations Related to Sales Factor 
Section 631, A, B, C of the Internal Revenue 
Code, p. 1243, 1816 
Motor Fuels Ta~ - Failure to Maintain Records, 
p. 969, 1545 
Valuation of Minerals for RITT Purposes, p. 1783, 
21111 

SECRETARY OF STATE, Title 1111 

1.2.419 Filing, Compiling, Printer Pickup and Publication 
for the Montana Administrative Register, p. 2272 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

116.2.302 
46.11.101 

46.11.131 
46.12.2011 

116.12.501 

116.12.502 

46.12.503 

116.12.503 

116.12.530 

23-12/8/88 

and other rule - Reporting and Handling of 
Incidents Relating to Recipients of Developmental 
Disability Services, p. 39, 381, 1895 
Civil Rights Complaints, p. 693, 1197 
and other rules Food Stamp Program 
Incorporation by Reference of Federal 
Regulations, p. 1185, 1706 
Food Stamp Employment Program, p. 21177 
and other rules Co-payments and Fees for 
Optometric Services, p. 2274 
and other rules - Medicaid Reimbursement for Non­
Hospital Laboratory and Radiology Services, 
p. 1885, 2228 
and other rules 
Services, p, 614, 
and other rules 
p, 820, 1199 

- Reimbursement 
1255 

Diagnosis 

for Physician 

Related Groups, 

and other rule - Inpatient Hospital Services, 
p, 2295 
and other rules Outpatient Speech Therapy 
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Servioes, p, 810, 1201 
ij6.12.555 and other rules- Personal Care Servioes, p, 872, 

1259 
ij6.12.602 and other rule- Dental Servloes, Requirements 

Reimbursements, p. 1662, 1995 
ij6,12.1201 Nursing Home Reimbursement Transition From 

Rules in Effeot Since July 1, 1987, p, 803, 126ij 
ij6,12.1ij01 and other rules- Home and Community Servioes 

Program, p, 856, 1268 
46.12.3601 Hon-Institionalized SSI-Related Individuals and 

Couples, p, 1883, 2231 
ij6,13.301 and other rules -Montana Low Inoome Energy 

Assistanoe Program, (LIEAPl, p. 1788, 20ij1 
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