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BEFORE THE DEPARTMENT OF AGRICULTURr 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of a rule relating 
to the inspection fee for 
commercial feeds 

NOTICE OF PROPOSED ADOPTION 
OF A RULE RELATING TO THE 
INSPECTION FEE FOR COMMERCIAL 
FEEDS 

NO PUBLIC H.EARING CONTEMPLATED 

TO: All Interested Persons 

1. On December 2~. 1988, the Department of 
Agriculture proposes to adopt a rule relating to the 
inspection fee for commercial feeds. 

2. The proposed rule provides as follows: 

RULE I INSPECTION FEE 

The manufacturer or registrant of a commercial feed, 
except pet foods and specialty pet foods, shall pay to the 
department an inspection fee of 15 cents per ton on all 
commercial feeds, including custom mixed feeds, except pet 
foods and specialty pet foods distributed in this state. 
AUTH: 80-9-206, MCA IMP: 80-9-206, MCA. 

3. REASON: Sec 80-9-206, MCA, enacted in 1973 
established the fee and authorized the department.to raise 
it as necessary, through the rule making process. After 
some 13 years, the costs have risen to levels which are 
surpassing the funding provided, and it has become necessary 
to raise the fee to adequately fund the administration of 
the chapter. 

4. Interested persons may submit their data, views, 
or arguments concerning the proposed adoption in writing 
to the Department of Agriculture, Agriculture/Livestock 
Building, 6th and Roberts, Helena, MT 59620-0201, no later 
than December 21, 1988. 

5. If a person who is directly affected by the 
proposed adoption wishes to express his data, views or 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit this request 
along with any comments he has to the Department of 
Agriculture, Agriculture/Livestock Building, 6th and Roberts 
Helena, MT. 59620-0201 no later than December 21, 1988. 

~~R Notice No. 4-14-33 22-11/23/BB 
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6. If the department receives requests for a public 
hearing on the proposed rule from either 10% or 25 whichever 
is less, of those persons who are directly affected by the 
proposed rule, from the Administrative Code Committee of the 
legislature, from a governmental agency or subdivision or 
from an association having no less than twenty-five members 
who will be directly affected, a hearing will be held at a 
later date. Notice of the hearing will be published in the 
Montana Administrative Register and mailed to all interested 
persons. 

Certified to the secretary of state November 

22-11/23/88 !1AR Notice No. 4-14-33 



STATE Of' MONTANA 
DEPARTMENT Of' COMMERCE 

BEFORE THE BOARD OF SOCIAl, WORK EXAMINERS 
AND PROFESSIONAL COUNSEl.ORS 

In the matter of the proposed 
amendment of a rule pertaining 
to hours, credits and carry 
over 

NUT ICE Of' PROI'OSf:ll AMENDMEN'l' 
OF 8.61.)601 HOURS, CREDITS 
ANU CARRY OVER 

NO l'llfll,l C IU:AR I NG CON'n;MPLA'fi':O 

TO: All Interested Persons: 
1. On December 23, 1988, the Bo«rd of So<:ial Work 

Examiners and Profesaional Counselors proposes to «mend the 
above-atated rule. 

2. The proposed amendment will read as follows: (new 
matter underlined, deleted matter interlined) (full text of 
the rule ia located at page 8-1677, Administrative Rules of 
Montana) 

"8.61. 1601 HOURS, CJ'!EDITS AND £_~!!!_QYER C1 l wi II 
remain the same. 

C2l If a licensee completes more than 20 hour& of 
continuing education after 1986, excess hours in an amount not. 
to exceed HI ~.!! hours may be carried forw«rd to the nellt ye.tr. 

(3) and C4) will remain the same.• 
Auth: 37-23-103, MCA Imp: 37-23-101, 37-21-103, 

37-23-201, 37-23-205, 37-23-211, MCA 

REASON: The amendment is consistent with the rule for social 
workers, who are also regulated by this Board. 

3. Interested persons may submit their data, views or· 
arguments concerning the proposed dmendment in writing t.o th .. 
Board of Social Work Examiners and Professional Couns.,lora, 
1424 - 9th Avenue, Helena, Mont.tn.t 59620-0407, no ldter t.h<1n 
December 21, 1988. 

4. If a person who is directly affected by the propos.-d 
amendment wishes to expresa his data, views or arguments 
orally or in writing at a public hedrlng, he must mdke written 
request for a hearing and submit this request. along with .tny 
comments he has to the Bo«rd of Soci.tl Work Examinera and 
Professional Counselors, 1424 - 9th Avenue, Uelena, Montdnd 
59620-0407, no later than December 21, 1988. 

5. If the board receives requests for a publie he .. ring 
on the proposed amendment from either 10% or 25, whicht•ver 
is less, of those persons who are directly affected by the 
proposed amendment, from the Administr .. t.ive Code Committ."e of 
the legislature, from a governmental agency or subdivision or 
from an association h<~ving no less than 25 membera who will 
be directly affected, a he.tring will be held .tl a later 
date. Notiee of the hearing will be pub! ished in the Montana 
Administrative Register. Ten percent of those persons 

MAR Notice Nn. 8-61-B 22-11/23/88 
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directly affected has been deter•ined to be 24 based on the 
240 licensees in Montana. 

BOARD OF SOCIAL IIIORK EXAMINERS 
AND PROFESSIONAL COUNSELORS 
PAT KELLY, CHAIRMAN 

BY: ~f<le.W 
KEITH L. COLBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, November 10, 1988. 

22-11/23/88 MAR Notice No. 8-61-8 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of NOTICE OF PUBLIC HEARING 
rules 16.8.1407, 16.8.1501, and FOR AMENDMENT OF RULES 
16.8.1503 regarding combustion in 
wood-waste burners, definitions ) 
for emission standards for existing) 
aluminum plants and standards for ) 
visible emissions in aluminum ) 
plants ) (Air Quality) 

To: All Interested Persons 

1. On January 6, 1989, at 9:00a.m., the board will hold 
a public hearing in Room C209 of the Cogswell Building, 1400 
Broadway, Helena, Montana, to consider the amendment of the 
above-captioned rules which amendments will effect the follow­
ing changes. As to the wood-waste burners changes are made 
which relax the grain loading standard for wood-waste burner 
particulate matter and which require combustion at a certain 
temperature to insure cleaner burning. The changes in the 
rules pertaining to aluminum plants clarify the application of 
the standard for visible emissions from potrooms within the 
aluminum plants. 

2. The proposed amendments would adopt changes proposed 
to the department through rule-making petitions, one petition 
from the Montana Wood Products Association (WPAI and one peti­
tion for a small clarification from the columbia Falls Aluminum 
Company. The WPA asserts that rule changes should be made so 
that methods of disposal of wood-waste other than tepee burners 
should be used and that the existing grain loading standards is 
unreasonable because it does not reflect continual operation of 
wood-waste burners. 

3. The rules, as proposed to be amended, appear as fol­
lows (new material is underlined; material to be deleted is 
interlined): 

16.8.1407 WOOD-WASTE BURNERS (11 It is hereby declared 
to be the policy of the department to encourage the complete 
utilization of wood-waste residues and to restrict, wherever 
reasonably Prac.tlcal, all disposal of wood-waste residues by 
incineration. Recent technological and economic developments 
have enhanced the degree to which wood-waste residues currently 
being disposed of in wood-waste burners may be utilized or 
otherwise disposed of in ways not damaging the environment. 
While recognizing that complete utilization of wood-waste is 
not presently possible in all instances this policy applies to 
the extent practical and consistent with economic and geograph 
ical conditions in Montana. 

f~ti£1 Construction, reconstruction, or substantial al­
teration of wood-waste burners is prohibited unless the re-

MAR Notice No. '16-2-343 22-11/23/88 
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quirements of subchapter 11 of this chapter have been met. 
+~ti11 No person shall cause or authorize to be dis­

charged Into the outdoor atmosphere from any wood-waste burner 
any emissions which exhibit an opacity of twenty percent (20\1 
or greater averaged over six 161 consecutive minutes. 

+~+i!l No person shall cause or authorize to be dis-
charged into the outdoor atmosphere from any wood-waste burner 
particulate matter in excess of BT~ 0.25 grains per standard 
cubic foot corrected to twelve percent TI2il C02. 

f4tlil A thermocouple and a recording pyrometer or other 
temperature measurement and recording device approved by the 
department shall be installed and maintained on each wood-waste 
burner. The thermocouple shall be installed at a location six 
f6t-inehea-abeve-and-nea~-the--eente~-ef--the-he~ieentai-se~een 
near the center of the opening for the exit gases, or at 
another location approved by the department. 

(61 A minimum temperature of 700" F shall be maintained 
during normal operation of all wood-waste burners. A normal 
start-up f!riod of one (11 hour is allowed during which the 
700" F m~nimum temperature does not appll. The burner shall 
maintain 7oo• F operating temperature unti the fuel feed is 
stopped for the day. · 

(71 Existing 
700" F during normal operation 

contribute to Group I or II areas as defined In 52 FR 24680. 
July l, 1987 which will be exempt from section (6) of thi! 
rule. . 

+5t1!l A--daiiy--w~itten-ieg-of-the-woed-waate-~~~ner~s 
eperatien-aha~~-be The de rtment ma re u r a dail writte 
lo of the w -wast burner's o rat on to be ma nta ne by 
the owner or operator to.determ ne opt mum patterns of opera­
tions for various fuel and atmospheric conditions. The loq 
shall include, but not be limited to, the time of day, draft 
settings, exit gas temperature, type of fuel, and atmospheric 
conditions. The 16g or a copy of it shall be submitted to the 
department within ten (10) days after it is requested. 

f6tl!l No person shall use a wood-waste burner tor the 
burning of other than production process wood-waste transported 
to the burner by continuous flow conveying methods. 

+~+i!Ql Rubber products, asphaltic materials, or othjr 
prohibited materials whieh-ea~ae·-dense-a.eke--diseha~te ~ 
fled in ARM 16.8.1392 shall not be burned or disposed-of1n 
wood-waste burners. 

tBt1!1l Exception: For building of fires in wood-waste 
burners, the provisions of sections +2t11l and +iti!l of this 
rule may be exceeded for not more than Siity (60) :minutes in 
eight (81 hours. 

(121 If an existing wood-waste burner does not combust 
wood-waste for a period of two continuous years or more a new 
air quality permit must be obtained as applicable from the 

22-11/23/88 MAR Notice No. 16-2-343 
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AUTHORITY: 75-2-111, 75-2-203, MCA 
IMPLEMENTING: 75-2-203, MCA 

16.8.1501 DEFINITIONS For the purposes of this rule, the 
following definitions apply: 

111-151 Same as existing rule. 
(6) "Potroom" means a building unit which houses a group 

of electrolytic cells in which aluminum is produced. 
7 ''Potroom rou " means an uncontrolled otroom a 

potroom which s control ed nd v ually as a group of potrooms 
or potroom segments ducted to a common control system. 

+6till "Total fluorides" means all fluoride compounds as 
measured by methods approved by the department. 

AUTHORITY: 75-2-111, 75-2-203, MCA 
IMPLEMENTING: 75-2-203, MCA 

16.8.1503 STANDARD FOR VISIBLE EMISSIONS +i+l£l For the 
purposes of this rule, the board hereby adopts and incorporates 
herein by reference Method 9 of Appendix A of 40 CFR Part 60 
(July 1, 1987 edition). Method 9 is included in the appendix 
to a federal agency rule and sets forth the method for visual 
determination of the opacity of emissions from stationary sour­
ces including the determination of plume opacity by qualified 
observers. The method also includes procedures for the train­
ing and certification of observers and procedures to be used in 
the field for determination of plume opacity. A copy of Test 
Method 9 may be obtained from the Air Quality Bureau, Depart­
ment of Health and Environmental Sciences, Cogswell Building, 
Helena, Montana, 59620. 

+~+ill No owner or operator subject to the provisions of 
this rule may cause the emission into the atmosphere from any 
potroom group of any gasses or particles which exhibit 10% 
opacity or greater as determined by EPA Reference Method 9 in 
Appendix A of Title 40, Part 60, (July 1, 1987 edition) of the 
Code of Federal Regulations. 

AUTHORITY: 75-2-111, 75-2-203, MCA 
IMPLEMENTING: 75-2-203, MCA 

4. The board is proposing these amendments to the rules 
in order to comply with the request of the petitioners to ef-

MAR Notice No. 16-2-343 2 2-11/2 3 J 88 
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feet rule changes pursuant to ARM 1.3.205 (Model Rules) and the 
Montana Administrative Procedure Act. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to Robert L. Solomon, Department of 
Health and Environmental sciences, Cogswell Building, Capitol 
Station, Helena, Montana 59620, no later than January 5, 
1989. 

6. Robert L. Soloman, at the above address, has been 
designated to preside over and conduct the hearing. 

Certified to the Secretary of state November 14, 1988. 

22-11/23/88 HAR Notice No. 16-2-343 
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STATE OF MONTANA 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

BEFORE THE BOARD OF WATER WELL CONTRACTORS 

In the matter of the proposed) 
amendments of ARM 36.21.650 ) 
concerning casing perfora- ) 
tiona and intermixing of ) 
aquifers and ARM 36.21.654 ) 
concerning sealing of casing ) 
- general ) 

TO: ALL INTERESTED PERSONS! 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 36.21.650 CASING 
PERFORATIONS and ARM 36.21.654 
SEALING OF CASING - GENERAL 

NO PUBLIC HEARING CONTEMPLATED 

1. On December 23, 1988, the Board of Water Well 
Contractors proposes to amend the above-stated rules. 

2. The proposed amendment of ARM 36.21.650 will add a new 
subsection (2) and will read as follows! (new matter underlined) 
(Full text of the rule is located at pages 36-393.45 and 36-
393.46, Administrative Rules of Montana) 

"36.21.650 CASING PERFORATIONS (1) •.• 
(2) Casing perforations that allow the well casing to act 

as a conduit for deleterious interfloy between aquifers shall not 
be permitted. (That is. waters of different heads. different 
temperatures. and different quality.) 

!Jl Dual completions of unconsolidated and bedrock aqyifers 
shall be permitted only with prior boArd ogproyal. 

(4) Perforations shall not be placed to allow cascading 
water within the well casing during static conditions. 

(5) Perforations shall not be placed to allow ypward 
artesian flow from one aquifer to another,• 

Authi 37-43-202, MCA Auth. Extension• Sec. 11, Ch. 728, L. 
1985, Eff, 7/1/85 Auth. Extension• Sec. 19, Ch. 538, L. 1987, 
Eff. 7/1/87 Imp: 37-43-202, MCA 

3. The proposed amendment is to clarify that waters of 
different pressures, temperatures and quality should not be 
mixing. By perforating casing into several different aquifers, 
it is possible to contaminate a good aquifer with water of a 
different quality. 

4. The proposed amendment of ARM 36.21.654 will read as 
follows: (new matter underlined) (Full text of the rule is 
located at pages 36-393.46 and 36-393.47, Administrative Rules of 
Montana) 

"36.21.654 SEALING OF CASING -GENERAL (1) In 
constructing, developing, redeveloping or conditioning a well, 
care shall be taken to preserve the natural barriers to ground­
water movement between aquifers and to seal aquifers or strata 
penetrated during drilling operations which might impair water 
quality or result in cascading water. All sealing shall be 
permanent and prevent possible downward movement of waters in the 
annular space around the well casing. Sealing shall be 

~mR Notice No. 36-21-15 22-11/23/88 
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accomplished to prevent the upward movement of artesian waters 
within the annular apace around the well casing that could result 
in the waste of ground water. The sealing shall restrict the 
movement of ground water either upward or downward from ~ones 
that have been cased out of the well because of poor quality. 
When cement grout is used in sealing, it shall be set in place 72 
hours before additional drilling takes place, unless special 
additives are mixed with the grout that will cause it to 
adequately set in a aborter period of time. All grouting shall 
be performed by adding the mixture from the bottom of the space 
to be grouted toward the surface in one continuous operation. 
The minimu. grout thickness shall be 3 inches. 

(a) • 
Auth1 37-43-202, MCA Auth. Extension: sec. 11, Ch. 728, 

L. 1985, Eff. 7/1/85 Auth. Extension' Sec. 19, Ch. 538, L. 
1987, Eff. 7/1/87 Imp1 37-43-202, MCA 

5. The proposed amendment adds the word ·constructing" to 
clarify that the rule also applies to new wells. 

6. Interested persons may submit their data, views, or 
argu.ants concerning the proposed amendments in writing to the 
Board of Water Well Contractor&, Department of Natural Resources 
and Conservation, 1520 East Sixth Avenue, Helena, Montana 59620, 
no later than December 21, 1988. 

7. If a person who is directly affected by the proposed 
amendments wishes to expreas his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with written comments 
he has to the Board of Water Well Contractors, Department of 
Natural Resources and Conservation, 1520 east Sixth Avenue, 
Helena, Montana 59620, no later than December 21, 1988. 

8. If the board receives requests for a public hearing on 
the propoaed amendment from either 10\ or 25, whichever is less, 
of the persona who are directly affected by the proposed 
amen~nts; from the Administrative Code Committee of the 
legislature; from a governmental agency or subdivision; or from 
an association having not lese than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. 

DEPARTMENT OP NATURAL RESOURCES 
AND CONSERVATION 

BOARD OF WATER WELL CONTRACTORS 

Certified to the Secretary of State, November 14, 1988. 

22-11/23/88 1.\AR Notice No. 36-21-15 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rule 46.11.131 per­
taining to the Food Stamp 
Employment Program 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.11.131 PERTAINING 
TO THE FOOD STAMP EMPLOY­
MENT PROGRAM 

1. On December 13, 1988, at 9:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita­
tion Services Building, 111 Sanders, Helena, Montana, to con­
sider the proposed amendment of Rule 46.11.131 pertaining to 
the Food Stamp Employment Program. 

2. The rules as proposed to be amended provide as fol-
lows: 

46.11.131 FOOD STAMP EMPLOYMENT AND TRAINING PROGRAM 
~lt--9he-~epar~men~-ef-aee~al-an~-rehab~l~~a~ien-eervieee 

hereby-a~ep~a-an~-~neerperaeea-by-referenee--;-epR-i;lT--;-epa 
i;i-an~-;-epa-i;3T-aa-amen~e~--~hre~!h-~~ne-lT-l9887-whieh-are 
ehe-fee~-eeamp-empleymen~-an~--~rainin!-pre!raM-re!~la~~ene-ae 
a~ep~e~--by-~he--fe~-an~-ft~~ri~ien--eervieeeT--Yni~e~--Sea~ea 
~epar~Men~--ef--a,rieal~areT--9heee--fe~eral--re!alaeiena--ae~ 
fer~h--~he--fee~-aeamp-empleyMent-an~-trainift!-pre!ram--eempe­
neneaT-par~ieipatien--re~aireMenea7--an~--penaleiee--fer--nen­
eeMplianee~--A-eepy-ef-;-ePR-i;iT-;-ePR-i;i-an~-;-ePR-i;3T--ae 
amen~e~-thre~!h-~afte-iT-i9897-may-be-ebeaine~-frem-ehe-9epar~­
men~-ef--6eeial-an~--Rehabili~a~iea-servieeaT-lii-San~eraT-BOM 
4il9T-HelenaT-Meneana--S9694Y 

(11 Partici ants in the food stam em lo 
in ro ram shall be reimbursed for costs o trans ortat~on or 
other costs that are reasonably necessary an direct!t related 
to participation 1n the program. The following rei ursement 
shall be provided to participants: 

(a) Project work program: 
(i) rates and types of reimbursement as found at ARM 

46.25.731(6). 
(b) Job search project: 
(i) trans ortation utili~in the least 

and not to excee 10 per ay at t e m~ e 
when using a private automobile; 

(ii) work clothing; 
(iii) other costs not exceedin er month rna be 

spent to obta1n necessary emp oyment an tra1n1ng ~terns sue 
as school transcripts, birth certificates, driver's license 
and apelication fees; 

(1v) reimbursements provided shall not exceed $25 per 
month per participant. 

MAR Notice No. 46-2-547 22-11/23/88 
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AUTH: Sec. 53-2-201 MCA 
IMP: Sec. 53-2-306 MCA 

3. This proposed amendment is necessary to implement 
the federal Hunger Prevention Act of 1988. The repealed lan­
guage formerly found in Section 1 was unnecessary because 7 
CFR 271 through 273 were previously incorporated by reference 
in ARM 46.11,101. 

4, Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation Ser­
vices, P.O. Box 4210, Helena, Montana 59604, no later than 
December 21, 1988, 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

L J ~' 
. . " ' . ;>,a o/ 
ol'rector, STcial and Rehabilita­

tion Services 

Certified to the Secretary of state 
/',) '•I 

~·~·~'·~·c~"~•~6?~k~~~---· ______ , 1988. 
( 

22-11/23/88 l·lAR Notice No. 46-2-54 7 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF COSMETOI~ISTS 

In the matter of the amendment 
of a rule pertaining to 
requirements 

NOTICE OF AMENDMENT OF 8. 
14.603 SCHOOL REQUIREMENTS 

TO; All Interested Persons; 
1. On September 8, 1988, the Board of Cosmetologists 

published a notice of proposed amendment of the above-stated 
rule at page 1943, 1988 Montana Administrdtive Register, issue 
nUlllber 17. 

2. The Board amended the rule exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF COSMETOI.OG I STS 
DAVID BLANCO, PRESIDENT 

BY:_~~~J' (),£~Q __ _ 
KEITH L. COLBO, DIRECTOR 
DEPARTMENT OF COMMt:NCE 

Certified to the Secretary of State, November 14, 1988. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF PRIVATE SECURITY 
PATROLMEN AND INVESTIGATORS 

In the matter of the amendment 
of a rule pertaining to fees 

NOTICE OF AMENDMENT OF 8. 
50.437 FEE SCHEDULE 

TO: All Interested Persons: 
1. On October 13, 1988, the Board of Private Security 

Patrolmen and Investigators published a notice of proposed 
am~ndment of the above-stated rule at page 2073, 1988 Montana 
Administrative Register, issue number 19, 

2. The Board amended the rule exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF PRIVATE SECURITY 
PATROLMEN AND INVESTIGATORS 
CLAYTON BAIN, CHAIRMAN 

BY: 4:(WJ. ~, Mzl 
KEITH L. CO 80, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, November 14, 1988. 
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STATE OF' MONTANA 
DEPARTMENT OF' COMMERCE 

BE~'ORE THE MONTANA AGRICULTURE DEVEI,oPMENT COUNCil. 

In the matter of the adoption 
of new rules pertaining to the 
"Growth Through Agriculture 
Program" 

NOTlC'E OF' A!Xll''l' JON CW N~:W 

RULES I. (8.121.101), II. 
(8.121.102), Ill. !8.121. 
103), IV. (8.121.201), V. 
(8.121.301) and VI. !8.121. 
401) Pf:RTAINING TO 
IMPI,EMEN'l'ATION OF 'I'm: 
"GIWWTH THROUGH AGRICUI,TUR~: 

PROGRAM" 

TO: All Interested Penwns: 
I. On September 22, 1988, the Montana Agriculture 

Development Council published a "Notice of Public Hearing on 
Proposed Rules Pertaining to the Growth Through Agncu I lure 
Program" on page 2026 of the Montana Administrative Register. 
issue number 18. 

2. The Council .has adopted rules I. (8.121.101), 11. 
(8,121.102), III. (8.121.103) and IV. (8.121.201) exactly 
as proposed and has adopted rules V, (8.121.301) and VI. 
(8,121.401) as proposed but with some changes. The changes 
will appear as follows: (new matter underlined, deleted 
matter interlined) 

"8.121.301 AGRICUI.TURAI, BUSINESS INCUBATOR PROGRAM -
PURPOSE=JNVESTMENTS-CRITERIA ,A_P!.~ .. LIMITATIONSTilthrough- ( 3 l 
will remain as pro(~sed. 

(4) In order for an agricultural business incubator to 
qualify for a council investment, the applicant must: 

(a) will remain as proposed. 
(b) demonstrate, through supporting documentation, the 

ability of the incubator to h~-f~nane~at~y-aetf-anff~ei~n~ 
operate .independent o( couns.!L_i nvestment within 5 .. Year_!l qf 
recei v i_t~g _ _;L£2!!!1.'"_i_c!_ .!..!l.'!~St.!!!~.!l.!c; 

(c) through (6) will remain as proposed." 

"8.121.401 AGRICULTURAL MARKETING m:VEJ,OPMENT 
PROGRAM-PURPOS·E:::-GOAI.S-CRITERIA -n~--In add it r.-.-~-t:o. !!!~ 
E'!!!~.a ~~.iJ·~~:-"Moii_f.,.~r\.;i-_i{~~,~th T!!r9!!9.h .. ~'lci.-,•Jture /\"! • 
as _.set forth .ill.. se~t io!1__<}_0~9-1 0~ ._ M~~. a 'l'he purpose of the 
marketing program is to find new or expanded markets for th<: 
products, processes, dnd technologies of Montana <tgrlcultur<il 
businesses. 

(2) and (3) w>ll remain as proposed. 
(4) The godls of the marketing development program are 

to: 
la) through (d) will remain as propos.-d. 
{e) .. .!''!~'-.'l!!"".9e. th~--~!1'~!'...."!! '·''! <>f _.'!<ill!•!:-<!dde~.E!.<><i~!.! ()n_, 

E.r~:~s_f!~~-1 - -~~g -~-~s~~(!~()_qi~~ _i!! ~of!~~~~. 
( 5) The counc i 1 w iII bi annua II y i ct .. nt Ify, .,n-1'1-b~ .. nnH" l 

ba"~"' at r~!!l.t.rh __ ach~~LI.!..,j_,rn.,~U.!!9.~ !!.l.c .lolh.i...c\1. !'!-!~!.!'? 
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COJll!!l~.!'t w1ll~~.~ited, the markets, products, processes, and 
technologies it seeks to study, expand, or otherwise develop. 

fat--~h~-eoHn~il-shall-pHhliah-reqH~s~a-~or-propoaala7 
in-eompliane~-wi~h-Mon~ana-law7-whieh-s~~k-~raona-~o-~Hr~h~r 
iden~i~y7 -stHdy7-and-ewpand-aH~h-marke~s7-prodHe~a7-proe~as~a7 
and-~eehnologiea.--eon~rae~a-~or-marke~-d~v~lopm~n~-ae~tYt~t~a 
will-h~-awarded-eonaia~ent-wi~h-th~-erieeria-eoneained-in 
th~-r~~Heaea-~or-propoaala-and-oeh~r-applieahl~-proviaiona-o~ 
Montana-lawT 

(<!l___'!'_~e council shall advertise reque_!!ts_!Q_r proposals 
!.!!_£Q!!II>liance with applicablt:!. Montana law and _ _l!halL consider 
t!Lt!.~'f'~mme_l!.t_!!_ ..r~<e~jyed . .<!!:...its me~tii\Cl!_when determining which 
~!!__Of prO(J<>sals should bf!. r~'l.'!~!'te!L 

I.!~L .. ~!:u-~ mi!!_imum,_reques_ts_ for__£!"opoaals wi 11 inc!_~;!!!':' 
the f~UQwing: 

UL __ ~f'ific criteria_Qy_which propoaals_!!ii!___be 
selected; 
---pn~the e.!!tablishment ofmilestones for evaluat.!!!9_ the 
PEQgreS!!___<!!!_c! succ~!. the . .Propqaa!_l!j 

(_i i.!J a schedule for t,he aubmiasion of periodic.~':'~!! 
!:~!:tS!" 

], Comments received at the public hearing held on 
October 20, 1988, and in writing, and the Council's action on 
tho> commenta dre set forth below: 

Qg~gNT: Representative Chuck swysgood proposed that the 
Council provide language in ARM 8.121.301(4)(b) clarifying 
the time frame in which incubators must be financially 
Mel f-aufficient. 
RESPONSE: The Council believes that this proposal has merit 
;>ll(f.haa modified th., rule to establish a five year time frame 
in which the incubator must demonstrate its abiity to operate 
indPpendent of Council investment. 

~9~:1111': Mr. Hugh Spencer of Spencer's Hack I eB proposed that 
the Council include marketing education as one of the purposes 
of the "Agricultural Marketing Develo(Jfllent Program." 
BESPON~~: Although the Council belives that marketing 
education programs would assist persona involved in 
agrieulture, the "Montana Growth Through Agriculture ActM 
("A<:t."l does not specifically authorize the expenditure of 
funds for such d purpose. 

~Q~Mt;f\1'!': Mr. llill Chumrau, Director of the Missoula Community 
llusiness Incub,.t.or, proposed that the location of incubators 
be in communit.i"'"' with populations of any size. 
R.~:~~91'!.~~: The Council ded1nea to incorporate this proposal 
into itH rut.• since the Act, speeifically Section 90-9-302(31, 
stales that incubatorY may no~ be located "in a municip..lity 
with ·• (x>pulat.ion in excess of 1~,000 people." 

COMMENT: Mr . .John Marchi propoHed that. "eligible agricultural 
i;l,;-,-~-,:,~ .. s.,s" b., definPd in the rule; thdl. lhe conec;pl of 
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"value-added" be added to the rult>; and that the rules 
provide a mechanism by which to uJVolve the publ1c in the 
identification of markets, etc., for funding. 
RESPONSE: The Council believes that the last two proposals of 
Mr. Marchi have mer•t and have modtfied the rules accordingly. 
First, the Council has made encouragement of the expansion 
of value-added production, processes, and technologies as one 
of the goals cf the marketing program. Second, 8.121.401(5) 
has also been modified to clarify th.H public comment Will 
be invited at meetings in which the Council 1dentif1es 
markets, etc., it seeks to study, expdnd or develop. Sln"e 
agricultural business JH already defined in Sectton 90-9-101 
of the Act, however. the Council declines, in a<''"'rdance with 
Section 2-4-305 of the Montanil Administrative Act to repeat 
the definition in the rules. 

<:9MMENJ: Ms. Nancy Matheson. on behalf of the Allernat1ve 
Energy ResourcPs Organization (AERO) requested that 
8.121.401(11 of the proposed rules be expanded to include 
language extremely similar to that. contained in Secl1on 
90-9-102 of the Act;· thill the t"IJies provide a mechdniHm 
by which to 1nvolve the public in the Identification of 
markets, etc. for council funding; thdt the rules sp .. cify the 
criteria by which the ~ounc1l will select proje~ts; that Lhe 
beneficiaries be identified; and that milestone" for progreaH 
and success be speeif1ed. 
RESPONSE: Except for the identificat1on of project 
beneficiariea, which lhe Council believes will he known when 
the Council enters into contracts with funding recipients, 
it has modified 8.121.401 so that requests for proposals 
advertised by the Council will include, at a minimum, 
the criteria by which proposals will be selected, and the 
establishment of milestones for evaluating the progress and 
success of the proposal funded. 8.121.401(5) has also been 
modified to clarify that public comment will be invited at 
meetings in which the Counci I Identifies mark .. t.H, tote., it 
seeks to study, expand or develop. Also, rdl.her than repeat 
the language contained in Section 90-9-102 of the Act, Sect.1on 
8. 121.401 ( 11 of the rule has been modified by referenc tng 
Section 90-9-102. 

4 .. No ol.ht.~r corru:nPnts or testunony WP.re received. 
5. The rulemaktng authority for all of thP proposed 

rules and the sections being Implemented arP the same as eil<"d 
in the "Noti~e of Public Hearing". 

MONTANA AGRICUI.TlJRE Dt:VEJ,QPMENT 
COUNCil. 
JIM JENKS, CHAIRMAN 

llY:_. ~f~l1££aL. ___ . 
KF:ITIJ COLRO, DIRECTOR 
Ot:r•AHTMENT 0~' COMMERCE 

Cert.iftt•d to l.ht• Secr••Ltry of Slate, November 14, 1988. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.32.110 concerning criteria 
for granting certificates of need 
for health care facilities and 
services 

To: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULE 

(Certificate of Need) 

1. On september 22, 1988, the department published 
notice of a proposed amendment of rule 16.32.110 relating to 
criteria for granting certificates of need for health care 
facilities and services at pages 2030 and 2031 of the 1988 Mon­
tana Administrativ~ Register, issue number 18. 

2. The department has amended the rule as proposed. 
3. No comments ot testimony were received. 

certified to the Secretary of State November 14, 1988. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.44.202, 16.44.302, 
16.44.303, 16.44.304, 16.44.306, 
16.44.325, 16.44.327, 16.44.334, ) 
and 16.44.609, regarding definition) 
of waste, definition of hazardous ) 
waste, requirements for samples ) 
collected for treatability studies,) 
requirements for recyclable ) 
materials, reclassification to a ) 
material other than a waste, ) 
reclassification as a boiler, ) 
regulation of certain recycling ) 
activities and applicability of ) 
interim status requirements. ) 

* * * * * * * * * * * 
In the matter of an information 
statement pertaining to ARM Title 
16, Chapter 44, subchapter 10, 
regarding the availability of 
information. 

To: All Interested Persons 

NOTICE OF THE 
ADOPTION AND AMENDMENT 

OF RULES 

(Hazardous Wastes) 

1. On October 13, 1988 at pages 2153-2161, issue number 
19 of the 1988 Montana Administrative Register, the department 
published notice of proposed adoption and amendment of the 
above-captioned rules implementing cnanges consisting of a 
minor clarification of citations and phraseology; definitional 
changes; clarification in the disposition of samples collected 
for treatability studies, and, applicability of interim status 
requirements. 

2. The department has amended all the rules as noticed 
with the following changes (new material since the last notice 
is capitalized and double underlined): 

16.44.609 STANDARDS FOR EXISTING FACILITIES WITH TEMPO­
RARY PERMITS (INTERIM STATUS) (1) Same as existing rule. 

(2) Interim status standards apply to owners and opera­
tors of facilities that treat, store or dispose of hazardous 
waste who have fully complied with the requirements for interim 
status and until either a hazardous waste management permit is 
issued or until applicable closure and post-closure require­
ments under 40 CFR Part 265. SUBPART G are fulfilled, and, to 
those owners of facilit~es ~n ex~stence on November 19, 1980 
who have failed to file a Part A permit application as required 
by ARM 16.44.605 and ARM 16.44.119. These standards apply to 
all treatment, storage and disposal of hazardous waste at 
treatment, storage and disposal facilities except as specifi­
cally exempted in ARM Title 16, chapter 44. 

(3) Same as existing rule. 
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(Note of clarification: In the public information state­
ment pertaining to the provision of information by the depart­
ment, all references to 16.44.1009 should be 16.44.1012.) 

3. No hearing was requested in the above-captioned mat­
ter and no comments were received from the public. 

Certified to the Secretary of State November 14, 1988. 
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BEFORE THE DEPARTMENT OF HIGHWAYS 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Rules 
18,8.514 and 18.8.515 
regarding special permits 
for length 

TO: All Interested Persons: 

NOTICE OF THE 
AMENDMENT OF RULES 
18.8.514 AND 18.8.515 
ON LENGTH 

l. On September 8, 1988, the Department of Highways 
published notice of proposed amendments of rules 18.8.514 
and 18.8.515 concerning the conditions for special permits 
for length at page 1964 of the 1988 Montana Administrative 
Register, issue number 17. 

2. The agency has amended the rules as proposed. 
3. The Department received two comments regarding 

the proposed amendments. A written comment was received 
from Rudolf L. Bertolino of Billings who originally 
requested the rule change. He stated that his new 
equipment with a tractor trailer and a set of Rocky 
Mountain doubles has an overall length of 99 feet and that 
he operates from Billings to Bismark, North Dakota, 
Worland, Wyoming, Missoula, Glendive and Great Falls. He 
wants to be able to operate his equipment on Montana 
highways and interstates. Under present rules he can only 
obtain a special permit for length up to 95 feet. The 
Department considered his request and acknowledged that 
triple trailer combinations up to 110 feet are allowed on 
the interstate system under section 61-10-124(6), MCA. The 
Department believes that Rocky Mountain doubles up to 100 
feet can be safely operated on the interstate system and is 
therefore amending the length rules to allow such 
combinations. The Department is rejecting his proposal to 
operate such combinations on other state highways as well 
because of safety reasons including a potential of greater 
off tracking in longer combinations and the increased 
hazards of longer combinations for passing. 

A second comment was received from Roger Tippy, 
Attorney for the Montana Manufactured Housing and RV 
Association. He proposed the amendment of Rule 18.8.515 to 
delete the rear flag car requirement in subsections (1) (b) 
and (c), and (3) (b). lie stated that the rear flag vehicle 
serves no useful purpose. The Department has rejected the 
proposed amendments because the rear flag car alerts the 
driver of a vehicle to the rear that an unusually long load 
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is ahead and that the driver will have to use caution in 
passing. The Department believes that the flag car 
requirement enhances the safety of long moves. 

By: 

Gary J. Wicks 
Director of Highways 

I 
' 'ft., 

Certified to the Secretary of State November 14, 1988. 
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BEFORE THE DEPARTMENT OF NATURAL 
RESOURCES AND CONSERVATION 

STATE OF MONTANA 

In the Matter of the 
Adoption of Rules 

TO: ALL INTERESTED PERSONS 

NOTICE OF THE ADOPTION Of' 
tlULES FOR THE ADMINISTRATION 
OF THE SAFETY OF DAMS PROGRAM 

1. On June 9, 1988, the d"'partment of natura I r..,sources and 
conservat >an pub 11 shed a not 1 ce of the proposed .. dopt ""' uf roll., 
I (36,14.101) through rule XLV ll6.14.B03) rel.•ting tu 
administration of the safety of dams program at page 1117 of the 
198B Montana Administrative Regtster, >Ssue no. 11. 

2. The Department has adopted the follow1ng rules as 
proposed 1n th~ not1ce: 

Rule I 3b . .l4.10l 
Rule II 3b.l4.102 
Rule I I I 36.14.10.\ 
Rule IV 36.14.104 
Rule VI 36.14.~01 

Rule VIII 3b.l4.20J 
Rule IX 36.14.204 
Rule X 36.14.205 

Rule Xll 36.14.L07 
Rule XIV Jb.l4.:l01 

Rule XV 36.14.302 

Rule XVI II 36.14.305 

Rule XXI 36.14.308 

Rule XX Ill 36.I4.310 

Rule XXV 36.14. 312 

Rule XXVI !6.14.401 
Rule XXVII 36.14.402 

Rule XXVIII Jb.l4.4lLI 

Rule XXX 36.14.40~ 

Montana Administrative Reg istcr 

DEFINITIONS 
DUTIES AND AU'l'floRJ TY 
EXEMPTIONS 
CANCELLATION OF PERMITS 
WHO HAS TO APPLY FUR HAZARD 

DETERMINATION 
MULTIPLE DAMS 
APPLICATION 
APPLICATION PROCESSING 

PROCEDURES 
CHANGE IN CLASSH'ICATION 
CONSTRUCTION PERMIT 

APPLICATION - GENERAL 
REQUIREMENTS 

DEPARTMENT INSI'ECTJON COSTS 
DURING CONSTRliC'riON 

NEW CONSTRUCTION -
CONSTIHJCTION AND MATERIAL 
SPECIFICATIONS 

REMOVAL - ENGINEERING REPORT, 
PLANS, AND SI'ECIPICATIONS 

FINAl, INSPECTION - NOTICE m 
COMPLETION 

NOTICE, ORIH:R, AND !<EVOCATION 
FOR NONCOMP t, 1 ANC ~: 

OPERATION PERMIT REQUIREMENTS 
oPERATION PERM I 'I' APIJ!, l CA'J' ION -

t;ENERAL kEQlll REMENTS 
AI'I'LJ CAT tON CONT~:N·r -

RESERVOIR OPERATION PLAN 
l>I'ERAT I ON PLAN - MA I N1'ENAN!'t: 
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Rule XXXIII 

Rule XXXIV 

Rule XXXVI 

Rule XXXVII 

Rule XXXVIII 

Rule XXXIX 

Rule XLI 
Hule XLIII 

Rule XLlV 
Rule XLV 

36.14.501 

36.14.502 

36.14.504 

36.14.601 

36.14.602 

36.14.603 

36.14.702 
36.14.801 

36.14.802 
36.14.803 

-2490-

PROCEDURES 
HIGH-HAZARD DAM DESIGN 

CRITERIA 
HYDROLOGIC STANDARD FOR 

EMERGENCY AND PRINCIPAL 
SPILLWAYS 

BREACH OR REMOVAL OF AN EARTH 
DAM 

PERIODIC OWNER INSPECTIONS -
GENERAL REQUIREMENTS 

PERIODIC OWNER INSPECTIONS -
INSPECTION ITEMS 

ENGINEER'S REPORT OF PERIODIC 
INSPECTION 

EMERGENCY ACTIONS - OWNER 
JURISDICTIONAL SIZE OF THE DAM 

OR RESERVOIR 
Af'FIDAVIT UF COMPLAINT 
INVESTIGATION AND INSPECTION 

3. The Department has adopted the follow1ng rules as 
proposed w1th the followtng changes: 

RULE V <36.14.105) LIABILITY (1) Same as proposed rules. 
+ ;!-;-::. -Af~-.;;:_aeeob.;:r-1;: i 98 5 T -ownerft-of -h i:gh -haeard -da1011 

w~eho~~-an-operati:on-perlfti:t-are- .. er~etty-ti:abteT-regardtes8-of 
negli:geneeT-f~r-any-dalftage8-re8~l~~"9-from-teakage-or-everfiow-of 
wa~er-or-ftood8-ea~sed-by-ehe-fai:t~re-er-rttpe6re-of-ehe-dam-er 
re!lervei"rT 

+~~--Afeer-attly-l7-i999T-owners-of-eorpa-i:nspeeee.l-hi:gh­
hazard-dams-w~eho6~-aft-operaei:en-per .. i:e-are-stri:eety-ti:ableT 
regardtess-of-neg+i:geneeT-£or-any-damagea-rea6±ti:ng-from-teakage 
er-overftew-ef-wa~er-or-fleo<ift-eattaed-by-ehe-fai:±Hre-or-rHp~ttre 

e£-ehe-da .. -or-reservei:rT 

!H!.LE. VI 1 (36.14.202) HAZARD DETERMINATION BY THE CORPS 
(1) The department will automatically adopt the determination 
of htqh-hazard only for those dams classified high-hazard by the 
corps pursuant to P.L. 92-367. A copy of the letter or document 
of such determination or reference to a report by the corps must 
accompany any applicat1on for construction permit or operation 
permit. The owner may request a determination by making an 
applirat1on for hazard determination. 

RULE XI (36.14.206) CRITERIA FOR DETERMINATION (1) Same as prC:p;;,.ed ru 1 es. .-~--------·--·----- ... 

!2) The breach flooded area, for the purpose of lh11< 
classific-at1on only, is the flooded area caused by a breach of 
the dam with the reservoir full to the crest of the emergency 
sp1llway snd-eMeiHdeB-the-f±oeded-area-~r~aeed-by-a-t99-year 
ftoed-wi:ehoHe-~he-.la ... 
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RULE XIII (36.14.208) DAMS IN Sf;RIES (j) The W<>rst ''""" 
scenarMsh~ll go:;;e~n for -dei;,r~Tniil9 the haz.:o~rd <:la»slfJcat"'" 
of dams 10 series where more t.ha.n one mode of fdilu.re ts pnss1bl~ 
among the dams. Class1ficat1on "hall be balded on potenttc1l fo•· 
fa1lure under combtned and, 1f applicable, HJdJvJdual dam bredch 
scenario~; bssee-en-s-ressenabie-+~kel~hood-of-o~~~rren~e. 

(2) and (3) Same as proposed rule~;. 

RULE XVI (36.14.30)) NEW CONSTRUCTION - i':Nl>INEI::HING IJESICN 
REPORT~(T)A" engi neeo;;g-des-ig;;-··-~;;;·;-,;;·;:t .. r:;;~--~~.-;-~~t--;:uct I Ull of d 

new dam must Include: 
(a) a summary describing: 
( i) through ( v 11 i ) Same a ld proposed rules. 
tix) an outlet discharge capdcJty rat 1ny tab].,(,;) 

referenced to reservoir elevattuns for-eaeh-foot-of-head-abn~e 
~he-!:n:l:et-~r-eentro:l:-aeeti;;;;-1ndicattng the d!Hchar·ge that c"n l>" 
safely released; 

(x) a rating table(s) 1ndtcat1ng spillway discharge 
capacity referenced to r.:.--;erVOI r ~~~~_!_o_r>§!-""-ettl>te-l'eet-p.-r 
seeond-for-eseh-foet-of-hesd-abo~e-the-eHntro!-aeet"on,-inefttdinq 

the-ereat-e:l:evat!:on-refereneed-fro~-~ean-Me~-level-ftne!~ee-the 
e~~at!:ona-for-determ!:n~n9·the-d"aehar~e-eapae~ty-rat.,nq+; 

(XI) and (x1il Same as proposed rules. 
tb+--eenstr~et!:en-p:l:ans-red6eed-to-ii-x-~~-~nebear 

fe+--eonstr~et!:en-and-mater~a!-spee"f~e~~~on~t 
(d) and (e) Same as proposed rules except renumbered to (b) 

and (c). 

H+ \__<!_) a hydrolog1c and hydraulic report ~"~~~':' 
giv!:n9 the hydrologiefhydra6!ie design procedure(s), or-methed+at 
calculations, and data for the reservolr __ .. ~nd~!!!.".t~.!l.<!.r!£.~.'?-~aed.­
!:ne:l:~ding-the-reaervoir-inflew-hydrographs>-ehe-reser~o~r-e~t£!ow 
hydregraphs.--the-sp~ilway-diseharge-eapae~ty,-f!ow 
eharaeteriet~es-o£-the-sp~!!way-throdgho6t-~ts-ent~re-!enqth-a~ 

desig"-diaeharge,-the-area-of-the-dra~na~e-baa~n.--hydreieg~e-and 
hydra~!ie-eharaeeer~at~ee.--the-pert~nent-rainfa:l:t-s"d-stream-ftHw 
reeerda-and-fteed-£tew-reeorda-and-eatimates-and,-~£-eene 7 -the 
inere~entat-a"&lysis-for-±ess-ef-tife-for-ehe-ap~ttway-design; 

(g) through ( j) Same as proposed rules ext:ept renumbered "" 
(e) through (h). 

RULE XVII (3b.l4.304) NEW CONSTRQ.G'LL~!'l .. - COf'!::iTRUCT!Ill\1_ PLAN§ 
~~-<-l_l ___ same~s--pr;-;po;;~J- r,1J: ~a. 

(2) The plans mu"t. be detatled !J!l1;,traU.~'!l':' eng'tn,.er~n<) 
deeigns-ehat-eens~se-e£-dr~wtn9s-and-speeif1:eat~o"M lhdt. 1nclud"' 
as a mlnimum the following: 

(a) through lh) Same as propo!<ed rul<"H. 
( 1) founddt 1on plan showing lln>Its of excavat 1on, w1:th 

prepesed-gredt-dra~n-hetes,-etev8t;~~~~~d~a~ze-ef-eere-ereneh 7 
edteff -wa :1: t s T-or -other- fettnda 1': ton -t rea I'M en e" 7 O::S!!!!! Lr.l1c_ t_~c<21l__k., __ y 1119 

the dam to the foundation and th~ abutments, and conHtruction 1•! 
,;:~~t!.;l seep~g_-:·~---------~- ----. ----------~- ----- -···------

(il dnd (k) Sdme dS pro~>sed rule,.. 
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I l) at her drawings, schedules, ~!!I!Q __ ._!}Otes required for 
construclton and technical review of appurtenant structures. 

!lUl&u_)(l )(Ll_l> !H_,_l_'!!!_L_REPAIB..,_!._k'[.§.!l_t\TION, OR ENLARGEMENT -
~NGINEE1:!1)'!9 Q~~IGN R]:_RORT, PLAN~~Q___§!'ECIFICATIONS ( 1) Same 
as proposed rules. 

(a) Same as proposed rules. 
(i) a summary, 1nclud1ng those items in Rule XVIIII1l, and 

a general description of the proposed work, and for repa1r must 
1nclude the specific measures to be taken to reasonably ensure 
the problem will not recur or the solution iS the most reasonable 
<,!_nd wi.!l_nol _impact the safety of the dam; 

I 11) through ( v) Same as proposed rules. 
(b) Same as proposed rules. 
( i) through li v) Same as proposed nll es. 

RULE XX Uo.14.307) GENERAL MAINTENANCE AND ORDINARY REPAIRS 
fl.t~f:pQ __ N(if:!l_~2Q!]i_f;_ ~ CONS'j'B_IJCTION_,!>.ERMIT ( 1) General 
maintenance and ordinary repairs that do not require a 
construction permit are those act1v1t1es that do not impair the 
safety of the dam if doi!~EE!?E!~El.Y· These activit1es include: 

(a) through ldl Same as proposed rules. 

RULE XXII (36.14.309> CONSTRUCTION PERMIT- STANDARD_TERMS 
______ (_l_l--5;;;;.;;-;;;--p-;oposed- rules. 

(a) Same as proposed rules. 
(h) the owner shall provide the department evtdence that h~ 

h,. .. -r~qttir<!!tl d performance bond has been obtaine<!___Qy irern the 
contractor for the completton of construction of the dam in the 
an>ount of at ledst !iii'I!!_Q_Q'o of the estimated cost of the project; 

(c) Same as proposed rules. 
(l) through (iii) Same as proposed rules, 
!_i~! The constructton reports must summarize the deta1Jed 

daily log of all construction ~~~~9~jncludinq written and 
Ebotog~hic records, documenting: 

lA) through (C) Same as proposed rules. 
(iv) through (v1) Same as proposed rules except renumbered 

as (v) through (v11), 
(d) through (i) Same as proposed rules. 

RULE XXIV 136.14.311) RELEASE OF THE PERFORMANCE BOND (1) Same 
as proposed rules. 

(2) Jf the owner or the surety decides to abandon the 
project, the owner or the surety shall immediately notify the 
department in writ~ng and, if during construct~on, submit 
suitable plans ~" and render the dam safe. 

RULE XXIX 136.14.404) OPERATION PLAN - RESERVOIR OPERATION 
PROCto:-l}.iT!l~T~< -1-) --Same as pro-posed~T-~·s. 

(a) t.hro:Jgh (e) Same as propoBed rules. 
(f) a pldn Including the method and frequenny for routine 

inspections conducted by an eng1neer, .... -w~ii-,.e-l'he ()E owners or 
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[36.14.102(3)] where the height 1s not used when more deta1led 
information is available. 

COMMENT: The reference to the water resources dlv1s1on should be 
changed to iust refer to the department. and would save mak1ng a 
change 1n Rule 11(1) 136.14.102!11) if there is an urgan1zational 
change. 
RES·PONSE: The purp<>se of the ~ule 18 to g1ve d1recl.1un to thmH• 
utlfiz1n11 the rules of the appropnale un1t w1th1n the 
depart .. nt that administers the program. 

CO~!>N%1 The law does not a]l(>W except1ons 1ncluded 111 Hule 
lllll [36.14.103(3)]. In general. they are 110t re«8on<>ble 
eaa.ptions. 
IM""E: The stdtute enumerates eertain exempttons 111 Mr.A 
11e0t1on 85-15-107 ( 1987 l. Th" I aw does not proh1bLI. the 
exemptions listed In this rule. The exemptions dre necessary Lu 
clarify the spec1fic instances where It 1s questionable as to the 
intent to regulate such structures. 

COMMENT: Rule V, parts 2 and 3 lA6.14.105(2l and !31 l descr1be" 
;,;pee if ic case and as•ngn a l1ab1. l1 ty in the event of these case" 
actually happening, The liabl11ty lS probably dn 1ssue for the 
court to decide and should not be included 1n the rul~s. but 1f 
they are left in the rules, other case~ should also be des~rlbtd. 
RESPONSE: Agree; the parts have been deleted. 

COMMENT: Is there a need for a hazard determ1nation for rem<>Val 
of a dam. 
RESPONSE: Rule VI (36.14.2011 specifically includes a hazard 
determinat1on for removal of a dam. Inappropriate techn1ques fur 
removal of a dam may cause a failure or rupture of a dam that 
would likely cause a lo,.s of 1 tfe. The statute <dearly >nclud.,s 
that removal of a hlgh-hazard dam is to be regulated. MCA 
section 85-15-106(]) (1987) defines construction to in~lude 
removal of a dam. 

COMMENT: All dams class1f1ed by the Corps should not be 
classified as h&g~-hazard. 
RESPONSE: Agreed; the rule has been modified accord1ngly. 

£9MMENT: The automatic adoption of the high-hazard 
classification by the Corps by the State 18 onerous and 
objectionable. 
RESPONSE: Rule VII (36.14.202) provides the automatic adoptton 
of high-hazard for Corps-inspected dams that the Corps classif•ed 
as high-hazard. The rule also provides that if there &s 
disagreement that an application for hazard classlf&cation can be 
submitted to the departm~nl. 

COMMENJ: The tnspect1on f""' is not r:ommensut·ate with the <·ost nf 
Inspect1on dS required in thf! lrlw. Thto actual cost of hazard 
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determination is probably 10 to 100 times the amount suggested in 
the rules. 
RESP~SE: The cost of the inspection necessary for a hazard 
classification is, on the average, estimated to cost 
approx1mately $125. An inspection is only part of the overall 
analys1s in makinY a hazard classificat1on. 

COMMENT: The criter1a for determination of hazard in Rule XI 
(36,l4::lU6) must be changed. Loss of life can certainly occur 
outs1de the flooded area in part 2 of the proposed rule. There 
1s no justlfJcatton for assuming the reservoir is full only to 
the crest of the emergency sp1llway or that loss of life occur 
w1th1n the 100-year floodplain if the dam were to fall. 
RESPONSE: It 1s agreed that loss of life can occur outside the 
floodedarea 1n part 2. The statute, however, def1nes a high­
hazard dam as one that is L!kely to cause loss of l1fe. The 
judgment then 1s the degree of the likelihood of such loss of 
life. Cons1derat1on has 1ncluded the reasonableness of the event 
occurring, the probability of a storm that would fa1l the dam, 
the failure occurr1ny on the r1sing 11mb, peak, or lower1ng limb 
of the storm hydrograph. The amount and cost of data to eng1neer 
the spillway and the amount and cost of the effort to make a 
hazard determ1nal1on. lt becomes impractical for the dam owner 
or the department to develop the information and data necessary 
to 1dent1fy all high-hazard dams. A substantial increase in 
work and staff-time 1s required to make the cr1teria more 
lnclus>ve. The present criteria 1s a reasonable limit for the 
dam owner and the department to develop the information and data 
necessary for a hazard classifieat>on. The present criteria will 
include most dams that are hlgh-hazard in the stale, 

COMMENT: Part 3 of Rule XI 136.14.206(3)} seems to add 
confusion to the IImttdtlon of liability that now exists in the 
Dam Safety Act. The owner is not relieved of liability damayes 
within the 100-year floodplain. Therefore, the owner may be 
lidble for damages well beyond the duwnstream limit of the hazard 
evaluation. 
~~SPON§~: The rule attempts to put a practical limit on the 
area of cons1deration where there is likely a loss of l1fe. It 
is reasonable to establish such limitations. Several 
1nterpretat1ons of liability can be made, but this probably 1s 
best left to the court or legislature to clarify. 

COMMENT: Part 4 of Rule XI 136.14.206(4)}, methods used hy the 
depdrlment t<> determine the downstream routing of streamflows and 
the breach flow hydrograph, should not be ~imited to the two 
methods 1n the section. Other techniques may be appropriate as 
well. 
RESPO~§~: The rule describes methods that are already broad in 
nature. 
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COMMENT: Part 5 of Rule XI (3b.l4.20b(5ll o;uggests that loss of 
life is not likely on all private roads. This 1s not a 
reasonable exclusion. Also, the paving of roads does not alwayH 
Indicate the amount of traff1c on that road. Some leeway may be 
appropriate In both directtons on th1s Jssu~. 
RESPONSE: The d1st1nction 1s a reaaonable one and hn>l b,.en 
gene~ally adopted by other states. Paved roads generally 
1nd1cate a greater likelihood for loss of life. 

COMMENT: The last few words of part 1, Rule Xlll 
ffi~:l08(lll. "based on a re.tsonable )Jkellhnod of an 
occurrence," should be el1m1nated. 
Rg§£Q~§~: Agreed. 

COMMENT: In parts 2 dnd :1 of Rule XIII !3b.l4.2!Hll, th.-, f"1lur.., 
floodwave of th<, up.,tr.-,.tm dam ><hould be comb1n"d wllh the 1nfl•··w 
design flood uf the downstredm ddm Ln m.tklng the ~Jas~lflcatiUIIH. 
RESPONSE: The rule allows d worst -c·aow sc.,narH' to be 
co~sid;;~ed. and it rnay Lllclude t.he sc:enarto sugge><ted. The rul., 
requires no change. 

COMMENT: Part I of Rule XV (Jb.l4.302!1) 1 conflicts w1th the idw 
rn-excluding salary and traVel expenses. 'l'he Jaw say>< I h<il 1f 
fees are charged, they have t. o be <'ommensurate w I I h co>~l>l. Th,. 
main cost..s are salary and tt·avel expenses. 
RESPONSE: The law IS permJBstve and allows the der~rlm~nt 
discretion >n the amount of l'ost to be culJ.,c:ted t.hnHJyh fees. 

COMMENT: In part 1. a, i.x, of Rule XVI <16.14.3031, the rdtLn9 
table would be n•u<·h more useful Lf capacity were related to 
reservoir elevations above MSL or above the apillwdy c!rest. Th~ 
control aection may rnove around on the spillwdy d~pt-~nd1n(~ t)n tht-" 
flow. It may be conven>ent to have the rat>ng tdble reflect the 
position of any gates or other control devuces th<>l nMy be on the 
sptllway, 
RESPONSE: Agreed; proposed rule mod>fted. 

COM_M_IlNT: In part l, a, xli. b, of Rule XVI !3b.J4.303), full­
S1ze plans would be eas1er to review and less C(lstly fc)r m.1ny 
applicants. 
gESPONS~: Agreed; proposed rule modified. 

COMMEN'f: Part 1, a, xu. "• of Rule ltVI <3b.l4.J03); .• !ready 
required 1n Rule XVI! (.\6.14.3041. 
RESPONSE: Agreed; deld.ed from this part. 

COMMENT: In Part 1, e, of Rule XVl ('lb,l4.30.ll, t.h., qeotechnl<:<>l 
~ep~rt-does not requ1re drill lugs, drtll bole I<J<'<ti.Jons, te><l 
pit logs, or lest ptt locations. 
RESPONSE: The requirements of the rule hav~ bP.en qenerally 
stat;;;d-to requtre !lurh 1nformat '""• Lf applicable. 
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COMMENT: In Part 1, f, of Rule XVI (36.14.3031, what is meant by 
the "1n~remental analysts for loss of l1fe for the sp1llway 
des•gn?" How w1ll 1t be used? Some careful wording is needed 
for this. 
R_E~J~ONSE: Agreed; the rule u• reworded s1nce the analysis is 
clear in lhe text of Rule XXXIV 136.14502(2) J, 

£Q_MJ"!.t=:~:r: Part 1, g, of Rule XVI ( 36.14.3031; report should be 
1ncluded •n the geotechnical report. The drainage design report 
should prov1de more lmportant deta1ls than those suggested in 
this section. 
!.H:_!l!'()~NSE: The rule does not proh1bit the consolidation of such 
repurts. The wording has been modified to delete references to 
spec1f1c examples. The requirements of the rule as modified ts 
sufficient to cuver most cases and does not prohibit the owner to 
supply details that the darn owner or eng1neer think are 
important. 

COMMENT: In Rule XVII (Jb.14.304), the 1Jm1ts on plan sh,et 
s1zes seem unreasonable. Some of the 1terns listed are often 
found on odd-sized sheets. 
~SPONS~: Disagree. 

g_~~J;;t-J'I': In part 2 of Rule XVIJ (3b.l4.304l, apecifLcatJ.ons are 
typ1cally prov1ded on letter-sized sheets rather than the 21" by 
30" required as a min•mum size by these rules. Plans are not 
destgns but rather a result of or a descript1on of the design. 
RESPO~!: Construction specifications also appear on drawings as 
schedules and notes, so parts 2 and 2(e) have been modified. 

COMMENT: In part 2, i, of Rule XVII <36.14.3041, provisions 
othe;-than those listed are l>kely to be needed in 
specif1cations. 
~SPQJ'l_!l.!;;: Agree; reworded to a more general description. 

£0.11.~~!'!'!': Rule XIX (36,14.3061 requirtos a large amount of 
paperwork for many relative minor repairs, On the average, it 
would more than double the cost of a typical repair to one of our 
projects, It seems to go far beyond what the law requires. 
RESPON.~.~: Disagree; the rule has been written in general form to 
cover the entire range of repairs that m1ght be needed. Minor 
repairs are exempt as outlined in Rule XX (36.14.3071. 

COMME~T: Part l, a, 1, of Rule XIX <36,14.306), r~quires that 
measures are to be taken to reasonably ensure that the problem 
w1ll not recur, This 1s an unreasonable requirement. We fully 
expect the problem to recur after a repair is made 1n most cases. 
B~~PO~]: It 1s agreed that repairs may be needed more than 
once, but the repair should have a reasondble life. The rule 1s 
therefore modif1ed accordingly. 
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COMMENT: ln part 1 of Rule XX (36.14.3071, most repairs, 
maintenance, and even major construct1on do not impa1r the 
safety of the dam. Therefore, there ~auld almost nev~r be a 
repair that ~auld requ1re a permit, Rule XIX could [Jrobdbly be 
eliminated if Rule XX rema1ns as 1t 1s. 
RESPONSE: Disagree; there are rep<ur" that 1f done lmpro[Jerly 
~auld impair the safety of the dam, and there are oth~rs that do 
not. Clar1f1cation has been added to judge the a[Jpl•cat1on of 
th1s rule. 

COMMENT: There seems to be no legal bas1s f<>r Rule XXI 
(36.14.3081. 
RESPON?~: Disagree; construct1on as defined H1 the !<lalute 
1ncludes removal of a dam. 

COMMENT: In Rule XXII (36.14.309), the necess1t.y of a 
performance bond should be evaluated on a case-by-ca!<e ba!<lB· If 
a performance bond is actually needed, a 50% bond i" nul 
adequate. Bonds are expensive, ho~ever, and if one i" not 
needed, it should not be required by these rules. 
RESPONSE: The cost of a 50\ performance bond and a IUD' 
performance bond 1s the same, generally 1 to 1.~% of the 
construction cost. Construct1on on a high-hazard dam i" 
important, and there needs to be some gu<Hantee I hat th" job 1" 

finished properly. The rule has been mod1fied to re4u1re d 100' 
performance bond. 

COMMENT: In Sect1on l, c, i, of Rule XXII (36.14.3091, the 
requirement for assurance that construct1on '" earned out 1n 
substantial compliance ~1th "the approval plan" and 
specifications" 1s not enough. Assurance is also needtd that the 
design is appropriate for actual conditions encountered durtny 
construction. 
RESPONSE: The rule already tncludes thts. 

COMMENT: Part 2 of Rule XXIV !36.14.311) should not suygest 
that the surety be allo~ed to declde to abandon the proJe~t. 
The rules should ~equ1re that the incomplete project be made 
safe, not simply that suitable plans be submttted to make the dam 
safe. 
RESPONSE: Disagree; the surety ~ay decide that the project be 
abandoned and construct1on be stopped. The rule has been 
mod1fied to specify that the. surety must render the dam safe. 

COMMENT: P<;>rt 6 of Rule l(l(V !3b.l4 1 3UI should descnbe what 
happen~ after the department caneels the pernut.. 
RESl'ON§j;:: Thls l·B clearly ,,.pel led ..;ut 1n the st.a'tute 1n MC'A 
section~ 85-15-216, 501 MC'A. !19871. 

COMM.ENT.: The requ1rement 1n Rule XXVI !.!6.14.401) for an 
operating perrn1t for an ex1st.i.ng d.:t.m dOea nol ~t:>em lo d~Jree With 
the requtremenls 1n the law. The law requtres the owner uf d 

Montana Administrative Register 22-11/23/88 



-2500-

high-hazard dam to have an approved operating plan as described 
in the law. The operating permit cannot be issued until 
construction is complete and the dam or reservoir conforms to the 
construction perm1t and an operation plan has been approved. 
Perhaps a procedure for obtaining department approval of an 
operating plan is needed. 
RESPONSE: Disagree with the commentor's interpretation of the 
law. 

COMMENT: The law does not require an inspection report for the 
first operation permit application, nor that the investigation be 
conducted within 90 days of submitting the application as 
required 1n Rule XXVII 136.14.4021. 
RESPONSE: D•sagree. MCA section 85-15-213(2) MCA (1988) 
provides that the Department issue or re-1ssue an operation 
perm1t. This implies that an inspection report is intended 
where there was no previous operation permit. The 90 days is a 
reasonable period to ensure that the inspection report is a 
reasonable representation of field conditions when the permit is 
1ssued. 

COMMENT: Rule XXIX (36.14.404), part I, Ccl and (d), requires a 
description of the authortty granted and direction given to the 
dam tender. What if there is no dam tender? 
RESPONSE: The rule, of course, doesn't require a dam tender. lf 
there is no dam tender, the operation plan simply says so. 

~~: The plan required in Rule XXIX 136.14.4041, part 1(e), 
will be difficult and time-consuming. It will be of little 
value. 
RESPONSE: The plan is necessary to ensure safe operation of the 
dam. The plan might include the authority and means for removal 
of flashboards, limits on gate operations during flood events, 
and removal of excessive debris during spillway and outlet use. 
The plan should not be difficult or ti-.-consuming. 

COHMENT: As required by Rule XXIX 136,14.4041, part liFl, 
sending an engineer to a dam after each event listed will cost a 
lot of money, significantly more than we spend now for dam 
inspections. 
RESPONSE: Inspections after critical events listed as .odified 
in this rule are necessary to ensure a safe dam. The critical 
events now listed do not happen often. The depart.ent concedes, 
however, that a yeal'.ly inspeG-tion by an .-ngineer -..y be expensive 
and excessive if the dam tender or owner performs an in.pecti&n 
foll~wi~~ the planned inspection ite.s. If conditiOfta ~•rrant 
inspections on such a frequenL basis, the departmeat m.y modify 
the operation perm1t pursuant to Rule XXXII(2l 136.14.407~. 

COMMENT: Rule XXIX 136.14,4041, part ·11-g.l, requires"' study of 
each dam in the $50,000 range, plus the coat of instrumentdtion, 
which is likely to be in the $100,000 range. 
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dam tender, at least om'e per yedr "swell <ts 1nspect 1onr; <tfter 
cr1tlcal events !~ent~fted_ ~lE.U!t:_ El.tn·, for ex<tmfde, dorlrl'J and 
after heavy runoff, a severe ralnstorm, or a aevere w1nd storm, 
or after an earthquake, and dun ng pPr iods of h1gh "t<>rdge. The 
plan must ident1fy an inspect1on checkiJst and other d1recl•ons 
to complete the required .inspections. 'l'h":e" lnspecl1ons 
f<:>Jl<:>~!nq crit..!-•:e..!tL.~tl? must be performed by '"' engineer, who 
may also be the owner or the dam t~nder, experLenred 1n ddm 
1nspect1on. The completed 1nspectum checklLsl ..r1d any ot.her 
report must be maintained in the owner's records; 

(g) through (h) Srlme dS proposed rules. 

f!.ULE XXXI _Lo!_b__,l~,-!\)!?_) __ OPERATION PLAN - EMERm:NCY PHUC~IlURf::S i\t'l_) 
WARNING PLANS t I) through."{""'\)" Same ·as~pr.:,posed ;::;;[",:.>;: --

(4) Same dS proposed rules. 
(a) Same as proposed rules. 
+b+--:e-de:ee~~pe~en-ef~ 

+~•--wind-d•~eee~en-:end-:epeed-:end-d~~a~~en-tha~-won+d-~~~~~ri 

the-attewabte-~~eeboard-d~r~ng-fteod-and-ftttt-poot,-non-fteod 

eendH~'tel'l!'l1" 
+•~t--ehe-b:e!'l•n-w'tde-pree;,p~tat~en-ov.,r-a-lr-,-~4-,-~nd-~~­

hett~-pe~~od-that-wotttd-exeeed-the-e~ergeney-sp'tttway-~a~ae•~y-and 

eattse-£a~ittre1"-!'ll'ld 

+~~~t--the-earthq~ake-magn•t~de-at-knewn-~attft:e-~~a~-we~td 

eaHee-the-dam-te-fatit 
te+ (b) an up-to-d~te notiftcatton directory w1th phon~ 

numbers of key county or muntc1pal and emergency mdnagement 
officials, an engineer fam1liar with the dam's charactertslJcH, 
downstream res1dents r~ui!:~rn~ll}~Qgte nottf.H:ilti ... ~!! W1lh1n th" 
inundat1on area ( l1sled in order by those affect·ed first l, dnd 
the department; 

fdt (C) Same as proposed rule. 
+e+ (d) the ~~ral ___ sit~and av,Hlalnlity of BtHt,.bie 

mater1als for emergency repa1rs "!...U.~h_as fil.l!-"9 of ~ros1on 
gullies and- <:ont r9.l.l!l!9- eentret -of sl"epage; and 

+f+ (e) Same as proposed rule. 
(5) Same as proposed rules. 

RULE XXXII (36.14.407) OPERATING PEHMIT - CONDITIONS AND TERMS 
--·~-·( "f")t."ht:(;;;jfl- if) .. sa;;.~~as -pr,;pos.?.i--;:-;;Tes .---~-~·--·- .. -· 

+5+--The-depart~ent-may-~mend-tfte-ter~!'l-and-~ond~~•en~-ef-~~ 
e~~!'lt~ng-ope~at~ng-perm~t-whenever-the-department,-:es-H-re!'l~ft-"f 

!'11'1-~n~peet~on-er-een~trd~t~en,-t~nd:e-tftat-the-daM-de~~-not 

een£erm-to-e~rrent-eafety-etHnd~rd!'l7 

( 1 ) 
rules. 

( 2) Any dam that exce~d" SO fe,•t tn heLqht. must hav•' a 
suff1cient nurubc>r of pleZlJtnet~~rs t;C) ~~dequatP.Jy mon1tor_l_ll_':.) th~ 

f.He;t.umt:tr1c 8urfdce Wit h1n Lhf! d.im t~~> _____ ~Q-~!~t ~fy ___ ~~~l~~t~? •. L <·~.=t~~g~s 
~n -~e~p~g~ ~:·_h~r-~_cL~r_-~f.!.!.- . .!-~·s o( __ ! ht~ ~~-ffi· 
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RU4E XL (36.14.701) EMERGENCY CONDITIONS 
rules. 

(a) and (b) Same as proposed rules. 

( 1 ) Same as proposed 

(i) excessive and unusual seepage on the outer slope or 
downstream from the toe of the dam or near or around a conduit 
through the dam as tndicated by unusual damp areas, botls, cones, 
and deltas; 

l>t) through (v) Same as proposed rules. 

RULE XLII (36,14.703) EMERGENCY ACTIONS - DEPARTMENT 11) The 
departmenC"s"h-:.IT tmmediately notify the Henj,ana-d±"a"t~r-anl!l 
~M~r~eney-,~rv~e~,.-~n-H~l~nacounty shertff, and employ any or 
addlttonal remedtal measures, or enter tnto and immediately take 
surh actions, necessary to protect human life or property if, in 
the department's optnton: 

(a) and (b) Same as proposed rules. 
(2) through (5) Same as proposed rules. 

4, Public hearings were conducted in Missoula, Helena, and 
Btlltngs on July 11, 12, and 13, 1988, respectively. 

COMMI:::N!': It is unconst>lutional to requtre actions by city and 
counties as owners of dams wtthin jurisdiction of the Dam Safety 
Act without spectftc authority of the legtsldtUre. 
RE~RON~: The statute does give authortty to regulate htgh­
hazard dams owned by cities and counttes, 

QOMMENT: It will be expensive to comply with the requirements as 
set out 1n the rules. 
RESPONSE: Every effort has been made in drafting the rules to 
balance the ~ost as a result of the requtrements with the risk of 
danger to those l•vtng below the high-hazard dams that are to be 
regulated. 

COMMENT: The inflow design flood should be defined. 
~SPONSE: The purpose of the definlttons is to define the terms 
used in the rules that are to mean something other than the 
normal sense of the word. The term "inflow design flood" does 
not meet thts criteria. 

COMMENT: Acronyms and equations should be defined. 
RESPQ~§E: Acronyms are defined 1n the text of the rules, 
Speciftc equations are not defined stnce the engineer's 
selectton of an equation if used 1n design is an engineering 
judgment and should not be specified in a regulation. 

C::.2tlk!.~!': The deftnltton of height of dam should consider that 
the measurement to the downstream toe would y•eld d storage 
volume in excess of the actual volume of water stored in the 
reservoir 
~~SPON~.f:: 

.in some cases. 
A provision for sueh cases is provlded In Rule 11(3) 

22-11/23/88 Montana Administrative Register 



-2501-

RESPONSE: Disagree; the rule does not require any specific 
level of instrumentation. The amount and cost of the plan, as 
well as the 1nstrumentation, depends on the dam's construction, 
the site conditions, degree of maintenance, etc. 

COMMENT: Rule XXIX 136.14.404), part 11hl requires an expensive 
plan of limited value. The interaction is important, but the 
plan would probably never be used. 
RESPONSE: The plan is necessary to ensure a dam is operated 
safely and to determine the effect of operation on other dams. 

COMMENT: Wr1ting a plan as required in Rule XXX (36.14.405) for 
maintenance procedures is unnecessary and an unneeded expense. 
Some of the items seem to belong in the inspection section. 
RESPONSE: Disagree; maintenance should be an ongoing process and 
should be determined, scheduled, and completed on a regular 
bas1s. The plan is to ensure that this is done. 

COMMENT: Part 41bl of Rule XXXI (36.14.406) requires a very 
deta1led and expensive engineering analysis in the operating 
plan. Is it really necessary? 
RESPONSE: Agree; the requirements may be expensive and of 
limited value. The data and engineering techniques may be 
refined in the future so that there are representative 
Indicators of a poss1ble evacuation. 

COMMENT: The up-to-date notification directory is another 
expensive requirement in Rule XXXI 136.14.406), part 4(c). 
RESPONSE: The list is necessary to have an effective 
evacuation~ 

COMMENT: Part 4(e) of Rule XXXI (36.14.406) requires expensive 
engineering studies that will provide useful information for very 
rare events. 
RESPONSE: This rule does not require a detailed analysis; 
however, language has been added to the rule to clarify this. 

COMMENT: Suggest adopting the FERC requirements for emergency 
procedures and warning plans that are current when the plan is 
written. This would be cheaper for the owner and provide more 
value for the amount of money spent in developing the plan. 
RESPONSE: The FERC guidelines have been exam1ned. The 
guidelines are written to apply to all hydropower dams in the 
u.S. Portions of the guidelines would apply while others would 
not. The core requirements of the guidelines and the Department 
requirements in these rules are similar. Adopting the FERC 
guidelines and specifying the appropriate requirements that do 
not apply would be cumbersome and confusing to dam owners. The 
procedure would be cumbersome to the department as well, 
especially as updates and revisions occur that may or may not be 
useful and beneficial to dam owner and the department. 
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COMMENT: Part 2 of Rule XXXII (Jb.l4.407) needs rev1~1on. The 
department has a blank check to revoke any operat1nq perm1t. 
RESPONSE: The statute gtves the department the authority to 
cancel or mod1fy a perm1t. Tha: rule simply •dent1f1eo the 
administrattve measure~ to carry out the author1ty to safeguard 
l1fe. 

COMMENT: There are too many cld!H<es of dams creat.Fd "' Rule 
XXXIV (36.14.502). Splllway classtfications should bP hdsed on 
the potential number of !1ves that may be lost downstream. 
RESPONSE: There are probahly a Jot of different ways tu set 
requirements for ~pillway ~lzes. Other schemes exam1ned dur1ng 
the development of thi~ rule hdd their own advantages and 
disadvantages. The classes set by uther stales dre almost all 
based on a capac1ty and/or dam height for high-hazard ddms. The 
tdea suggested merlls a further analysts tn lhe future. However, 
the rule w1ll rematn as propo~ed. 

~: The purpose of m<>nttoring the plezometric surLH'e on 
the dam should be def1ned 1n Rule XXXV (36.14.50]). 
RE~SE: Agree; the purpo~e of the measurement of th~ 
piezometric surface w1th1n the dam needs to be deflned. 

COMMENT: 
removal. 

Rule XXXVI (31>.14.504) does not provide for adegu .. t.oe 

RESPONSE: Disagree; the mintmum as proposed does 
dangerthat would cause a catastrophic failure of 
dam. 

not present a 
the rema1n1n\l 

COMMENT: Rule XL <36.14.701), part l(b)(t), 1mpl1es lhdt d damp 
area on the outer slope or downstream from the toe may be "n 
indtcation of excess1ve and unusual seepage. I do not cons1der " 
damp ared a major concern. 
RESPONSE: Agree; the •·ule wi 11 be modtfied to cons1der the damp 
areas that are newly developed or unusual. 

~: The sherlff in the county where the failure ts taklii'J 
place should be not1fied before the Montana Dtsaster and 
Emergency Services Office in Helena. 
RESPONSE: Agree. 

COMMENT: Who pays for the cost of inspectton env1s1oned in Rule 
XLV--T36.14.803)? Someone <the department) i~ to pruv•de the 
owner and complatner with an estimate of the cost uf tnspectton, 
but there is no provision to collect the cost. 
~SE: The ><tatute clearly prov1des " pn•vis•"n f•.•r 
collection of the cost ln Sect1on 85-15-214 MCA (1988). No 
change is necessdry in the prof~sed rule. 

HY:~0,:~~~~-----
Df'pt .. Nr:ttur·:~~e~H)UJ"ces & Conservdt I~)n 

CERTIFIED TO THE SECRETARY m· :::>l'i\'J."t; 11/10/BB 
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STATE OF MONTANA 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

BEFORE THE BOARD OF WATER WELL CONTRACTORS 

In the matter of the adoption) 
of monitoring well construe- ) 
tion standards, under sub- ) 
chapter B. ) 

TO: ALL INTERESTED PERSONS: 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF ADOPTION OF 
MONITORING WELL CONSTRUCTION 
STANDARDS, ARM 36.21.801 
DEFINITIONS, 36.21.802 
EXCLUSIONS, 36.21.803 MONITOR­
ING WELL CONVERSION, 36.21.904 
MONITOR WELL CONSTRUCTION 
MATERIALS, 36.21.905 SEAL/ 
MATERIALS, 36.21.806 INSTALLA­
TION OF SEALS, 36.21.807 
PREVENTION OF CONTAMINATION 
BY EQUIPMENT, 36.21.808 SITE 
PROTECTION AND SECURITY, 
36.21.809 MONITORING WELL 
REPORTS 

1. On August 25, 1988, the Board of Water Well Contractors 
published a notice of public hearing on the proposed adoption of 
the above-stated rules at pages 1868 through 1876, 1988 Montana 
Administrative Register, Issue number 16. 

2. On September 30, 1988 at 9:00a.m., the public hearing 
was held in the Director's Conference Room of the Department of 
Natural Resources and Conservation Building, 1520 East Sixth 
Avenue, Helena, Montana. Jim Madden, Board Attorney, presided 
over and conducted the hearing. Present were board members 
Wesley Lindsay, Ron Guse, Dan Fraser, and Wayne Van Voast; Diana 
Cutler, Program Specialist for the Board; Tanya Ma~~ucola, 
Recording Secretary; Dennis Johnson, San Geffen, and Ron 
Peterson, N.L. Baroid; David Potts, Potts Drilling and 
Development; Herb Jacobson, Jacobson Drilling; Sara Weinstock, 
EPA; and Bruce Thorson, Braun Engineering. Dennis Johnson with 
N. L. Baroid, Wesley Lindsay, board chairman, and Sara Weinstock 
had suggested changes or questions on the proposed rules. 

Marvin Cross, with the Havre Department of Natural Resources 
and Conservation Water Rights Bureau Field Office submitted 
written comments. A telephone call from the Legislative Council 
office was received making note that a typographical error exists 
throughout the notice of proposed adoption. Under the authority 
extension citation, a reference is made to Chapter 278, which 
should cite Chapter 728, Laws of 1985. 

J, Based on comments which will be addressed at the end of 
this notice, and the reasons stated in the notice of proposed 
adoption, the board has adopted the rules as proposed with the 
following exceptions: (new matter underlined, deleted matter 
interlined) 

"36, 21. 801 DEFINITIONS The following defini tiona shall 
apply for monitoring well construction: 
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(1) ... 
(5) 'Bentonite' means a highly plastic, highly absorbent 

colloidal clay composed largely of tike-MiReral swelling sodium 
montmorillonite, meeting API bentonite specification !API 
specification 13A- Section 4l. 

(6) ... 
(31) 'Non-biodegradable fluidizing admixtures' means grout 

additives that provide temporary reduction of gel strength by 
dispersing the clay particles. Non-biodegradable limits the use 
to only those additives not subject to biological decomposition. 
HatYral-aBa-syBtket•sally-presyeed Natural polymers are 
biodegradable and may not be used. Totally synthetic polymers 
must be used with care, and only after determining that they are 
chemically acceptable can they be introduced into fresh water 
systems. 

( 32) ' •• " 

"36, 21. 806 INSTALLATION OF SEALS ( 1) ... 
(4) A minimum of at least two-feet of seal material shall 

be placed. Seal material shall extend down to within five feet 
of the zone being monitored. In sand and gravel formations, a 
minimum of 10 feet of surface seal shall be used, except when the 
zone of monitoring is higher. 

(5) 

COMMENTt Dennis Johnson, N. L. Baroid, suggested the 
definition of bentonite (subsection (S), under 36.21.710) should 
read as follows: • 'Bentonite' means a highly plastic, highly 
absorbent colloidal clay composed largely of non-treated swelling 
sodium montmorillonite, meeting API bentonite specifications (API 
specification 13A- Sec. 4). The change would assure that no 
foreign matter would be added to the bentonite. Current wording 
could allow the bentonite to be peptized with a bacteria forming 
polymer. He also addressed subsection (31) of the same rule by 
suggesting the "Natural and synthetically produced" be deleted 
from the beginning of the third sentence as it was addressed by 
the remainder of the sentence and the sentence immediately 
following. Therefore, it is redundant wording. 

RESPONSE: The board agreed to amend a portion of subsection 
(5) of ARM 36.21.801, but did feel "non-treated" was too 
restrictive and might eliminate products of other mud companies. 
The amendment of subsection (31) was accepted. 

COMMENT: wesley Lindsay, Chairman of the Board of water 
Well Contractors commented that he felt the two feet of seal 
material required by subsection (4) of proposed rule VI, now 
36.21.806, was not sufficient. 

RESPONSE: It was pointed out to Mr. Lindsay that the two 
feet was a minimum requirement for shallow wells. The second 
sentence of the subsection states the seal shall extend to within 
five feet of the zone being monitored. It was decided that the 
first sentence was unnecessary and therefore deleted. 

COMMENT: Mr. Lindsay also objected to subsection (2) (b) of 
proposed rule VIII, now 36.21.808. He felt two feet of metal 
protective casing was not sufficient protection for a monitoring 
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well. 
RESPONSE: It was pointed out to Mr. Lindsay that this was 

only one of several suggested methods of providing protection to 
the monitoring well. Mr. Lindsay withdrew his objections to this 
portion. 

COMMENT: Sara Weinstock with the EPA had a question with 
regard to the exclusions, which was clarified by Jim Madden. 

COMMENT: Marvin cross, Havre DNRC Water Rights Bureau Field 
Office, sent in a written comment with regard to abandonment of 
monitoring wells, under proposed rule I, now 36.21.801. Mr. 
Cross felt that Abandoned well under subsection (1) should 
specifically state " 'monitoring• well whose use has been 
permanently discontinued ... " He also suggested in the same 
definition on line five between the words •year• and "shall" that 
"or which have been declared abandoned in writing by the 
monitoring party" be inserted. Mr. Cross also suggested that 
since abandonment rules are not being fully addressed at this 
time, that the board delete the definition of abandoned well 
completely. 

RESPONSE: The board felt that the definition clearly 
applies to abandoned monitoring wells and the additional word was 
unnecessary in the first sentence. The board felt the additional 
wording in line 5 was unnecessary as the definition clearly 
states what is to be considered an abandoned well. It is easier 
to include the definition now, than to go back and renumber all 
definitions when adding it later. 

No other comments or testimony were received. 

DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

BOARD OF WATER WELL CONTRACTORS 

BY:W~ ~ 
WESLEYLINDS y I CHAIRMAN 

Certified to the Secretary of State, November 14, 1988. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION ) 
of Rule I (42.25.103) and ) 
Rule II (42.25.104) relating ) 
to Metalifferous Mines License) 
Tax. ) 

TO: All Interested Persons: 

CORRECTED NOTICE OF ADOPTION 
Rule I ( t2. 25.103) and Rule 
II (42.25.104 relating to 
Metalifferous Mines License 
Tax. 

1. On August 11, 1988, the Department published notice of 
the propoaed adoption of Rules I (42.25.103) and II (42.25.104) 
relating to Metalifferous Mines License Tax at page 1786 of the 
1988 Montana Adainistrative Register, issue no. 15. 

2. On OCtober D, 1988, the Department noticed these rules 
for adoption on page 2224 of the 1988 Montana Administrative 
Register, issue no. 19. The numbers (42.25.102 and 42.25.103) 
assigned to these rules are incorrect and we are correcting the 
nuabers through this notice. 

3. Therefore, the Department has adopted rules I 
(42.25.103), Market Value1 and II (42.25.104), Taxable Quantity 
as proposed. 

D. LaFAVER, 0 rector 
Department of Revenue 

Certified to Secretary of State 11/14/88. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.25.1113 and 
42.25.1117 and the ADOPTION of 
Rule I (42.25.1105) relating 
to Mine Net Proceeds 

NOTICE OF THE AMENDMENT of 
ARM 42.25.1113 and 42.25.1117 
and the ADOPTION of Rule I 
(42.25.1105) relating to 
Mines Net Proceeds 

TO: All Interested Persons: 
1. On September 8, 1988, the Department of Revenue 

published notice of the proposed amendment of ARM 42.25.1113 and 
42.25.1117 and the adoption of Rule I (42.25.1105) relating to 
Mines Net Proceeds at page 1973 of the 1988 Montana 
Administrative Register, issue no. 17. 

2. A public heating was held on October 20, 1988 where 
written and oral comments were received. 

3. As a result of the comments received the Department has 
amended ARM 42.25.1113 and 42.25.1117 and adopted rule I 
(42,25.1105) as proposed with the following clarification 
changes to rule I (42.25.1105). 

RULE I ( 42.25.1105) COMPUTATION OF GROSS VALUE ( 1) 
through (2)(b) remain as originally proposed. 

(c) If the information required by (a) and (b) is not 
available, the proportionate profits method may be used to 
compute a value in the absence of adequate market data. The 
general formula for this computation is stated below. 

Taxable value/unit 

Direct costs through 
valuation point 
~77.-~~~~~~-- X Sales price/unit 
Total direct costs 

tetl!l Direct costs through the valuation point will 
include overburden removal, drilling, blasting, loading, 
hauling, crushing, sorting, drying, mine reclamation, production 
taxes and royalties and any other direct costs incurred through 
the valuation point. 

tettiil Total direct costs will include, in addition to 
those notEMr above, all direct costs applied to the mineral 
products up to the point of production of the first marketable 
product or group of products which have not been manufactured or 
fabricated. These costs will typically include grinding, 
burning or calcining, blending with other materials and 
treatment effecting a chemical change. 

trtliill The sales price per unit will be the weighted 
average jptiCe of the first marketable product or group of 
substantially similar products sold in significant quantities by 
the producer. ~he-first-marketable-preeuet-er-~roup-o£-preduets 
will-not-ineluee-manuraetured-preeuets~--Per-e•ampley-a-eement 
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prod~eer-~~~-~~--~te.-priee-c£-~~~eme~ ~-~~-price 
of-eonerete-8ioeks-he-may-.an~£aetare-from-the-eement• 

t~t1!Y1 Only direct costs may be used in computing the 
cost ratro-lor the formula. No costs that benefit the operation 
as a whole or are not directly related to a specific phrase of 
the mining or processing of the mineral product will be included 
in the ratio. 

tht(d) The department may use an alternative valuation 
method ir-warranted by an unusual situation. AUTH, 15-23-108 
MCA; IMP, 15-23-502 and 15-23-503 MCA. 

4. Oral and written comments received during and 
subsequent to the hearing are summarized as follows along with 
the response of the Department: 

RULE I 

COMMENT: The requirement that at least 30% of total 
product1on must be sold in crude form in order to establish a 
value for crude mineral product using sales prices is being 
adopted "without any substantiation in fact", 

RESPONSE: This restr let ion is included in the rule to 
provide both the taxpayer and the Department some assurance that 
minerals will not be valued on incidental sales that may not 
reflect market value, The rule also provides relief from the 
30\ provision in the instance a producer sells less than 30\ of 
the crude mineral product but can establish through the use of 
corroborating market data that those sales were transacted at 
market value. 

COMMENT: When using comparative sales data there should be 
no requ1rement that at least three producers sales data must be 
used to establish a value. There are few producers with similar 
mineral products and producers may be forced to consider 
production outside Montana to obtain all the necessary data. 

RESPONSE: This requirement provides a certain degree of 
statistical reliability in the sales data accumulated through 
the use of averaging. It also provides, as above, some 
assurance for both taxpayers and the Department that the data 
used reflects market value. A taxpayer may have to obtain data 
from outside Montana to use this method, but that is certainly 
permissible according to this rule. 

COMMENT: The proportionate profits computation as 
described by the Department in this rule ignores costs and 
incorrectly includes product ion taxes and royal ties as direct 
costs. 

RESPONSE: Indirect costs by definition are not physically 
traceable to or observable as being identified with a specific 
mining or processing step in the production of minerals. Direct 
costs, however, can be related to the various production 
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processes and therefore are a better measure of mineral value at 
an intermediate processing stage. The direct cost ratio used in 
this rule is the same as that used in the Kaiser stipulation 
dating back to the 1960's. The IRS, in its depletion 
regulations, recognizes that indirect costs can be allocated 
using the direct cost ratio. Doing this does not change the 
ratio, but merely increases both numerator and denominator 
proportionally. Consequently, there is no need to consider 
indirect costs. 

Production taxes and royalty expenses are incurred as a result 
of mineral production. They do not relate to the processing or 
manufacturing of minerals. They are a direct cost of mining and 
have been treated as such in the computation formula proposed by 
this rule. 

COMMENT: The phrase in the rule "the first marketable 
group of products will not include manufactured products" 
renders the proposed rule meaningless. The proportionate 
profits method can be used to work backwards from any point in 
the process and as to any product, whether manufactured or not. 

RESPONSE: The problem here is one of semantics. What is 
meant by the term manufactured product? The rule provides an 
explanatory example distinguishing between a cement block 
(manufactured product) and bulk cement (non manufactured 
product). The comment calls to our attention that bulk cement 
could also be considered a manufactured product. The intent of 
this language in the rule was to emphasize that the starting 
point to work back from should be as near to the valuation point 
as possible. The phrase "first marketable product" probably 
covers that intent sufficiently. In response to this comment, 
we will delete the following language from paragraph (c) (iii) 
"The first marketable product or group of products will not 
include manufactured products. For example, a cement producer 
must use the sales price of bulk cement not the price of 
concrete blocks he may manufacture from the cement." 

COMMENT: The proportionate profits method as described by 
the Department fails to take into account value added by 
research and development, product development, sales and market 
research, customer analysis and customer relations. The result 
is substantial distortion. 

RESPONSE: The indirect costs mentioned in the comment are 
typical of the general costs of doing business and creating 
goodwill as opposed to those costs directly affecting product 
value. Also the very nature of these costs make it virtually 
impossible to categorize them as totally prevaluaton or post 
valuation costs. T~y are costs that benefit the total 
operation of the business. 

COMMENT: For what tax years is this rule efteotive? 
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RESPONSE: This rule codifies the existing law, policy, 
practices and decisions of the courts and tax appeals board. 

ARM 42.25.1113 

COMMENT: Marketing and transportation costs should not be 
limited to those costs incurred that are directly applicable to 
the crude mineral products being taxed. To say the Pfizer vs. 
Madison County court decision supports this interpretation is 
incorrect. 

RESPONSE: Section 15-23-503 Montana Code Annotated does 
allow deductions for marketing and transportation costs. The 
Pfizer decision does say that there is no question that where 
value is determined deductions end. A literal interpretation of 
that case on this issue would yield the conclusion that no 
marketing and no transportation costs to the point of sale are 
deductible because these costs, while relating to the crude 
product, are incur red beyond the valuation point. In order to 
reconcile both the Pfizer decision and the statutory deductions, 
we have concluded that these costs are deductible, but Pfizer 
limits those costs to those directly related to the crude 
product subject to tax. Allowing marketing costs for 
manufactured goods to be deducted against the value of a crude 
mineral product would be unreasonable and contrary to Pfizer and 
the Cyprus Mines court case. 

COMMENT: Transportation costs should be allowed for the 
cost of shipping mineral products to the purchaser. 

RESPONSE: The deduction for transportation costs to the 
point of sale includes only those costs incurred to transport 
the mineral product to the point of sale F.O.B. the mine. 
Deductions are obviously not allowed for shipping and freight to 
the final customer. These costs are often four times the value 
of the mineral being shipped. Construing the statute to allow 
these costs results in no net proceeds in almost all instances. 
Statute interpretations must result in reasonable conclusions. 
The Legislature intended the counties to be able to tax the 
value of minerals extracted. 

COMMENT: The term "marketing" is broader than the term 
"sale" or "selling". The Department of Revenue cannot 
arbitrarily decide what constitutes marketing and what does not. 

RESPONSE: Taxpayers have expanded the meaning of the term 
market1ng to 1nclude all types of administrative costs such as 
accounting, scientific testing, research and development, etc. 
This has prompted the Department to add language emphasizing the 
direct· marketing costs that will be. deductible. The Cyprus 
Mines vs. Madison County court decision supports the 
interpretation limiting these costs. 
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COMMENT: For what tax years is this rule effective? 

RESPONSE: This rule codifies the existing law, policy, 
practices and decisions of the courts and tax appeals board. 

ARM 42.25.1117 

COMMENT: The rule as amended disallows amounts paid to 
independent contractors. 

RESPONSE: The rule does not specifically address 
independent contractors. However, to the extent they are 
engaged in a deductible function, their labor costs are also 
deductible. 

COMMENT: Labor costs incurred for personnel engaged in the 
functions of accounting, bookkeeping, legal, management above 
the superintendent level and other such functions should be 
deductible if they relate to the mining process. 

RESPONSE: Section 15-23-503(4) Montana Code Annotated 
limits these costs and several court decisions have upheld the 
interpretation expressed in this rule. The Somont Oil and Ed 
Vanderpas court decisions upheld the disallowance of 
administrative and clerical costs as did the WR Grace district 
court decision (now on appeal to Montana Sup~eme Court). 

COMMENT: For what tax years is this rule effective? 

RESPONSE: This rule codifies the 
practices and decisions of the cour~ and 

/ 

existing law, policy, 
tax appeals board. 

~-f~ 

Certified to Secretary of State 11/14/88. 
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VOLUME NO. 42 OPINION NO. 120 

CITIES AND TOWNS Authority of cities to issue 
municipal revenue bonds to be retired by gasoline tax 
revenues; 
CITIES AND TOWNS - Whether debt incurred by city which 
is to be paid exclusively from gasoline tax revenue is 
considered part of city's general debt and subject to 
the limitation of section 7-7-4201, MCA; 
MUNICIPAL CORPORATIONS - Authority of cities to issue 
municipal revenue bonds to be retired by gasoline tax 
revenues; 
REVENUE BONDS - Authority of cities to issue municipal 
revenue bonds to be retired by gasoline tax revenues; 
TAXATION AND REVENUE - Authority of cities to issue 
municipal revenue bonds to be retired by gasoline tax 
revenues; 
TAXATION AND REVENUE - Whether debt incurred by city 
which is to be paid exclusively from gasoline tax 
revenues is considered part of city's general debt and 
is subject to the limitation of section 7-7-4201, MCA; 
MONTANA CODE ANNOTATED Sections 7-1-114 (1) (g), 
7-6-4466, 7-7-2203 (2)' 7-7-4101' 7-7-4101 (5)' 7-7-4201 
to 7-7-4275, 7-7-4401 to 7-7-4435, 7-12-4102(2) (c), 
15-70-101, 15-70-101 (2); 
MONTANA CONSTITUTION - Article XI, section 6; 
OPINIONS OF THE ATTORNEY GENERAL - 38 Op. Att'y Gen. 
No. 14 (1979). 

HELD: 1. A city may not issue municipal revenue bonds 
which are to be retired by gasoline tax 
revenues received annually from the state 
pursuant to sections 7-7-4401 to 4435, MCA. 

2. If a city contracts for street construction 
work to be paid exclusively from gasoline tax 
revenues to be received from the state, such 
indebtedness is considered part of the city's 
general debt limitation under section 
7-7-4201, MCA, unless the conditions of some 
specific exception are otherwise met. 

William A. Schreiber 
Belgrade City Attorney 
P.O. Box 268 
Belgrade MT 59714 

Dear Mr. Schreiber: 
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You have requested my opinion concerning these two 
questions: 

1. May a city issue municipal revenue bonds 
which are to be retired by gasoline tax 
revenues received annua.lly from the 
state? 

2. If a city contracts for street 
construction work to be paid exclusively 
from gasoline tax revenues to be received 
from the state, is such indebtedness 
considered part of the city's general 
debt limitation under section 7-7-4201, 
MCA? 

The City of Belgrade has self-government powers, 
pursuant to article XI, section 6 of the Montana 
Constitution and the city's recently-adopted charter. 
However, section 7-1-114(1) (g), MCA, subjects local 
governments with self-government powers to state 
statutes "regulating the budg~t, finance, or burrowing 
procedures and powers of local governments." Thus, with 
respect to the issuance of revenue bonds, local 
governments with self-government powers have no more 
powers than local governments with general government 
powers. 38 Op. Att'y Gen. No. 14 (1979) at 50. 
Therefore, the City of Belgrade is governed by the 
Municipal Rev~nue Bond Act, Tit. 7, ch. 7, pt. 44, MCA. 

Municipalities in Montana may sell two types of bonds to 
finance authori~ed general projects: general obligation 
bonds and revenue bonds. SS 7-7-4101, 7-7-4201 to 4275, 
7-7-4401 to 4435, MCA. Cities and towns may finance the 
construction or improvement of streets through the sale 
of general obligation bonds. S 7-7-4101(5), MCA. On 
the other hand, municipal revenue bonds may only finance 
the construction or maintenance of certain 
revenue-producing "undertakings" (SS 7-7-4402(3), 
7-7-4404, MCA), and neither street construction nor 
maintenance is among the authorized undertakings. There 
is an exception for •other revenue-producing 
facilities, • but the connection between street paving 
and gasoline tax revenues is not direct enough to render 
this exception applicable. ~ Taylor v. Lan~ Clearance 
for Redevelopment Authority of Kansas City, 5S6 S .W.2d 
331 (Mo. 1979): Kennecot Copper Corp. v. Town of Hurley, 
84 N.M. 743, 507 P.2d 1074 (1973): Fickes v. Missoula 
County, 155 Mont. 258, 470 P.2d 287 (1970). I therefore 
conclude that cities and towns are prohibited from 
issuing revenue bonds to findnce street construction 
projects. 
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VOLUME NO. 42 OPINION NO. 121 

DEEDS - Use by grantor of quitclaim deed to transfer 
property not owned by grantor; 
PROPERTY, REAL - Use by grantor of quitclaim deed to 
transfer property not owned by grantor; 
PROPERTY, REAL - Conditions requiring survey of property 
under section 76-3-401, MCA; 
SURVEYORS Conditions requiring survey of property 
under section 76-3-401, MCA; 
MONTANA CODE ANNOTATED- Sections 76-3-103(3), 76-3-401. 

HELD: Section 76-3-401, MCA, requires a survey only 
when the transfer of title involves division 
of a tract of property. Further, a grantor is 
not barred from using a quitclaim deed to 
transfer property whose title he does not own, 
but such action is inadvisable and subject to 
potential liability. 

4 November 1988 

David G. Rice 
Hill County Attorney 
Hill County Courthouse 
Havre MT 59501 

Dear Mr. Rice: 

Thank you for your letter requesting my opinion on two 
issues which I have rephrased as follows: 

1. Is a survey required under section 
76-3-401, MCA, for a transfer of a parcel 
of land which includes, within its 
boundaries, two smaller parcels of 
property. not owned by the grantor, but 
which have been surveyed and recorded as 
a result of earlier transfers? 

2. Can a grantor transfer by quitclaim deed 
a parcel of land which includes, within 
its boundaries, two smaller parcels of 
property which the grantor does not own? 

It is my understanding that you are presented with a 
situation where the grantor owns a quarter-section block 
of property (160 acres) which has within its boundaries 
two smaller parcels (10 and 15 acres in size) that the 
grantor does not own. You explain that the grantor 
intends to transfer, by quitclaim deed, the entire 
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160-acre tract, making no attempt to specifically 
exclude the two smaller tracts because he believes that 
a survey would be required if he were to do so. 

A survey is not required under the described 
circumstances. Roughly paraphrased, section 76-3-401, 
MCA, requires that all "divisions of land for sale" into 
parcels smaller than 20 acres be surveyed. While the 
two parcels at issue here are smaller than 20 acres, the 
transaction, as it affects them, is not a "division of 
land. • A "division of land" is defined in section 
76-3-103(3), MCA, as 

the segregation of one or more parcels of land 
from a larger tract held in single or 
undivided ownership by transferring or 
contracting to transfer title to or possession 
of a portion of the tract or properly filing a 
certificate of survey or subdivision plat 
establishing the identity of the segregated 
parcels pursuant to this chapter. 

The two smaller parcels of property not owned by the 
grantor which are within the grantor's property lines 
were segregated from the larger tract before the 
transaction at issue here, as evidenced by the 
certificate of survey filed for the one parcel and the 
recording date for the second. Hence, the two smaller 
tracts were already created and, as such, are not a 
"division of land" requiring a survey under 
section 76-3-401, MCA. In other words, a survey is only 
required when a single tract of land is divided, 
creating several tracts. No division occurs as a result 
of the transaction contemplated in your request, 
therefore no survey is required. 

Your second question is whether the grantor may transfer 
by quitclaim deed the entire parcel of property, even 
though it includes two smaller parcels within its 
boundaries which the grantor does not own. A quitclaim 
deed passes to the buyer all those rights or as much of 
a title as the seller actually has. A quitclaim deed 
does not warrant that the seller actually has full title 
of the land to pass on. See 23 Am. Jur. 2d S 338. In 
sum, the distinguishing characteristic of a quitclaim 
deed is that. it conveys the interest or title of the 
grantor in and to the property described, rather than 
the property itself. see 23 Am. Jur. 2d S 259. 

While the grantor in this case is not precluded from 
using a quitclaim deed to transfer his block of 
property, expansively including the two tracts he does 
not own in his description of the property, such action 

22-ll/13/88 Montana Administrative Register 



-2518-

would be inadvisable and subject to potential liability. 
Obviously, rather than create unnecessary difficulties 
for the buyers of his tract and the owners of the two 
smaller parcels, the grantor should merely describe the 
property in a manner which excludes the two smaller 
parcels from his deed. 

THEREFORE, IT IS MY OPINION: 

Section 76-3-401, MCA, requires a survey only when 
the transfer of title involves division of a tract 
of property. Further, a grantor is not barred from 
using a qui tel aim deed to transfer property whose 
title he does not own, but such action is 
inadvisable and subject to potential liability. 
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VOLUME NO. 42 OPINION NO. 122 

LIENS - Duration of tax lien; 
PROPERTY, PERSONAL - Duration of tax lien against; 
PROPERTY, REAL - Duration of tax lien against; 
TAXATION AND REVENUE - Duration of tax lien; 
MONTANA CODE ANNOTATED Sections 15-16-401, 
15-16-402(1), 15-16-403; 
OPINIONS OF THE ATTORNEY GENERAL - 36 Op. Att'y Gen. No. 
69 (1976). 

HELD: Under section 15-16-401, MCA, a tax lien 
created under Title 15, MCA, is valid and 
enforceable until the taxes are paid or the 
property sold for the payment of the 
delinquent tax, regardless of whether that 
lien is upon real property or personal 
property. 

9 November 1988 

J. Allen Bradshaw 
Granite County Attorney 
P.O. Box 490 
Philipsburg MT 59858 

Dear Mr. Bradshaw: 

You have requested my opinion concerning the following 
questions: 

1. Since a tax lien is given the effect of a 
judgment lien under section 15-16-401, 
MCA, is that lien valid for only six 
years, the same as a judgment lien under 
section 25-9-301, MCA? 

2. Is your conclusion affected by whether 
the lien in question is a personal 
property tax lien or a lien against real 
property? 

Section 15-16-401, MCA, provides in pertinent part: 

Every tax has the effect of a judgment against 
the person, and every lien created by this 
title has the force and effect of an execution 
duly levied against all personal property in 
the possession of the person assessed 
The judgment is not satisfied nor the lien 
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removed until the taxes are paid or the 
property sold for the payment thereof. 

The threshold rule of statutory construction is that 
where statutory language is clear and unambiguous, the 
statute speaks for itself and there is no need to engage 
in further construction. Matter of Blake v. State, 44 
St. Rptr. 580, 584, 735 P.2d 262, 265 (1987); Yearout v. 
Rainbow Painting, __ Mont. __ , 719 P. 2d 1258, 1259 
(1987). 

The plain and unambiguous language of section 15-16-401, 
MCA, indicates that a lien created by Title 15, MCA, 
endures either until "the taxes are paid or the property 
is sold at a tax sale.• 36 Op. Att'y Gen. No. 69 at 457 
( 1976). This interpretation comports with the general 
rule that: 

(T)he continued exist~nce and duration of the 
lien are fixed by statute, which, of course, 
governs and controls. Under some statutes, 
the lien for taxes is made perpetual ... until 
the taxes are paid or the property of the 
delinquent taxpayer is sold for the 
payment .... 

84 C.J.S. Taxation S 595 (1954), citing State ex rel. 
Tillman v. District Court, 101 Mont. 176;-5"3"P-:2d--ra7 
(1936), and Swingley ~echoff, 112 Mont. 59, 112 P.2d 
1075 (1941). 

In Tillman, the Montana Supreme Court construed the 
language of the predecessor to section 15-16-401, MCA, 
as follows: 

It is therefore clear that (Fergus County's) 
lien, akin to a judgment, will hold until the 
taxes are paid or a deed to the property is 
secured 

Tillman, 101 Mont. at 183, 53 P.2d at 110. 

The Cou'rt amplified this holding in Swingley, stating · 
that: 

The government's lien for taxes is based upon 
express statutory provision, and is a 
perpetual lien against which no statute of 
limitations can successfully be tnterposed. 
(Sees. 2152 and 2154, Rev. Codes.), Section 
2152 provides: "Every tax has the eifect of a 
judgment against the person, and every lien 
created by this title has the force and effect 
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of an execution duly levied against all 
personal property of the delinquent. The 
judgment is not satisfied nor the lien removed 
until the taxes are paid or the property sold 
for the payment thereof. • A perpetual lien, 
of course, presupposes a continuance of the 
obligation of a property owner to pay the tax 
or otherwise satisfy the lien without 
referenc~ to the lapse of time. 

Swingley, 112 Mont. at 68, 112 P.2d at 1079. 

It is therefore my conclusion that under section 
15-16-401, MCA, a tax lien created pursuant to Title 15, 
MCA, is valid and enforceable until the delinquent taxes 
are paid or until the property is sold for the payment 
of the delinquent taxes, regardless of lapse of time. 

With regard to your second question, tax liens can be 
created against both personal property, by operation of 
section 15-16-402(1), MCA, and real property, by 
operation of section 15-16-403, MCA. Section 
15-16-402 (1), MCA, also provides that tax liens upon 
personal property may have effect as liens on the real 
property "of the owner thereof." Because tax liens 
against both real and personal property are created 
under Title 15, MCA, section 15-16-401, MCA, applies 
equally to both kinds of liens, since that statute 
provides that •evefy lien created by this title has the 
force and effect o an execution duly levied against all 
personal property in the possession of the person 
assessed." (Emphasis added.) See State ex rel. Tillman 
v. District ££!!.!.!., 191 Mont. at is2-;-·s3P-:-2d"" at 110. 

THEREFORE, IT IS MY OPINION: 

Under section 15-16-401, MCA, a tax lien created 
under Title 15, MCA~ is valid and enforceable until 
the taxes are paid or the property sold for the 
payment of the delinquent tax, regardless of 
whether that lien is upon real property or personal 
property. 
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Looking to the statute mandating the distribution of 
gasoline tax revenues IS 15-70-101, MCA), it is clear 
that these funds may be used by municipalities only for 
the construction and/or maintenance of streets. 
S 15-70-101(2), MCA. Although these funds are earmarked 
for construction and maintenance of city streets, a 
street project would still not qualify under the 
Municipal Revenue Bond Act because the streets are not 
"revenue-producing facilities" within the contemplation 
of the Act. 

Your second question concerns the possibility of a city 
avoiding the general debt limitation contained in 
section 7-7-4201, MCA, by dedicating gasoline tax 
revenues to pay for contracted construction work. 
Section 7-7-4201, MCA, limits the indebtedness that 
cities and towns may incur to 28 percent of the taxable 
value of property subject to taxation. That statute 
allows for exceptions "as otherwise provided," and such 
exceptions are found in such statutes as section 
7-7-4202, MCA, providing for construction of water and 
sewer systems, or section 7-7-4403, MCA, providing for 
construction of revenue-producing facilities financed by 
the sale of revenue bonds. In addition, special 
improvement district bonds are not subject to this 
limitation as Montana courts have long held that special 
improvement district bonds are not obligations of the 
city or town. See Stanley v. Jeffries, 86 Mont. 114, 
133, 284 P. 134, 139, 70 A.L.R. 166 (1929); Lumberman's 
Trus~ Co. v. Town of Ryegate, 61 F.2d 14, 19 (9th Cir. 
1932) . However, my review of the statutes does not 
reveal any exception to the general debt limitation for 
municipal street construction projects, unless such 
construction is undertaken by a special improvement 
district. ~ S 7-12-4102(2) (c), MCA. 

You suggest that the date of passage of the general debt 
limitation (in 1939) may be significant in light of the 
fact that the gasoline tax distribution legislation was 
not passed until 1955. However, amendments by 
implication are not favored in Montana, State of Montana 
ex rel. Malott v. Board of county comiiiiSSioners, 89 
MonC-37,~296 P:--r-i"lffi), and for at least three 
reasons amendment by implication is untenable in this 
case. First, there is no indication that the 
Legislature intended to modify the general municipal 
debt limit when it passed the gasoline tax distribution 
bill. Second, any amendment of the general municipal 
debt limitation would be a complex procedure which could 
not be accomplished by implication. Cf. SS 7-7-4402, 
7-7-2203 (2), MCA. Finally, the Legislature has 
demonstrated its belief that the general municipal debt 
limitation must be explicitly amended, by its treatment 
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of the resort community tax. See S 7-6-4466, MCA, where 
such an explicit amendment was-made. 

I conclude that in order to come within an exception to 
the general municipal debt limitation of section 
7-7-4201, MCA, the conditions of some specific exception 
(SIDs, sewer and water systems, revenue-producing 
facilities) must be met. Since the city's proposed 
dedication of gasoline tax revenues tor the street 
construction project does not fall within any such 
exception, the debt incurred by the city is subject to 
the debt limitation in section 7-7-4201, MCA. 

THEREFORE, IT IS MY OPINION: 

1. A city may not issue municipal revenue bonds 
which are to be retired by gasoline tax 
revenues received annually from the state 
pursuant to sections 7-7-4401 to 4435, MCA. 

2. If a city contracts for street construction 
work to be paid exclusively from gasoline tax 
revenues to be received from the state, such 
indebtedness is considered part of the city's 
general debt limitation under section 
7-7-4201, MCA, unless the conditions of some 
specific exception are otherwise met. vt:J; Y ""'· 

/

MIKE GREELY 
Attorney General 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Proposals of the Depart11ent 

of Revenue are reviewed only in regard to the procedural 

requirements of the Montana Administrative Procedure Act. The 

Committee has the authority to make recommendations to an agency 

regarding the adoption, amendment, or repeal of a rule or to 

request that the agency prepare a stateaent of the estimated 

economic impact of a proposal. In addition, the Committee may 

poll the JDembers of the Legislature to determine if a proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or a11end a rule, or a Joint 

Resolution recommending that an agency adopt or a11end a rule. 

The Committee welcomes comments froa the public and invites 

members of the public to appear before it or to send it written 

state-nts in order to bring to the Committee's 

difficulties with the existing or proposed rules. 

attention any 

The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOV TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: ~?-~=-::r-:.::::-=:,..r,Ei:-:r.:'="""""'l:7."""""'3~::-:=r.::~A::'R"'M"'-"-) is a 
T of a 11 
rules of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

MAR) is a soft 
~~~~~~~~~~~~~~~~~fw~i~ce·-monthly, 
containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney general (Attorney General's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Depa r t~~en t 

1. Consult ARM topical 
Update the rule 
accumulative table 
contents in the last 
Register issued. 

index. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through June ~0, 
1988. This table includes those rules adopted during the 
period June :'10, 198R through September ~0, 198A and any 
proposed rule action that is pendin~ during the past 6 month 
period. (A notice of adoption must he published within 6 
months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue 
of the Montana Administrative Register (MAR), 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30, 19RR, 
this table and the table of contents of this issue of the 
MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 19RR Montana Administrative Register. 

I-VII 
2.5.505 
2.21.fl10 

2.21.1301 

2,21 •. 1812 
2.21.8001 
(Teachers• 
I 

2 ,IJII,517, 

(State Tax 
2 .5.1. 307 

Exchan~e and Loan of Employees, p. 193~ 1 2370 
Mistakes in Bids, p, 916, 1521 
and other rule - Sick Leave "und - Structure of 
Fund~ Eligibility to Receive Grants, p. 1, 472 
and other rules -Sexual Harassment Prevention, 
p. 41J6, 1187 

.Exempt Compensatory Time, p •. 1933, 2172 
and other .rules - Grievances, p, 205~ 

Retirement Board) 
and other rules - Creditable Service for Absence 
Without Pay - Ciarifying Redeposits of Amounts 
Withdrawn Earnings After Retirement 
Recalculation of Benefits Using Termination Pay, 
p. 1292, 2213 
Formula. for Determining Contributions Due on 
Termination Pay, p. 2277, 473 

Appeal Board) 
and othe-r rule - Appeals from Real and Personal 
Property ~ax Appraisals - Orders of the Board 
Decision by the Hoard, p. 154, 471J 

~G!!£Qh!UR~~£ar~~~~~_2~~_!l~l~~ 

I-XXVI and other rules - Standards and 
Implementatlon of the Montana 
Policy ~ct, p, 16()6 

Montana Administrative Register 

Procedures for 
Environmental 
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IJ. 12.3501 

lj. 1?.1'501 

6.2.122 
6.6. 1'i02 

6.10.101 

6.10.121 

-2525-

Annual Assessment 
p. 1627,2032 
and other rules 
Potatoes, p. 2062 
and other rules 
Potatoes, p. 2266 

on Wheat 

- Grading of 

- Grading of 

and Barley, 

Certified Seed 

Certified Seed 

Unethical Practices by Investment Advisers and 
Broker-dealers, p. 2065 
Temporary Cease and Desist Orders, p. 12~3 1 1888 
and other rules Crop Hail Insurance Rate 
rilings, p. 631, 917, 1665 
and other rules - Securities - Whole t4ortgages 
and Certificates of Deposit, p. 918, 1803, 1889 
Registration of Securities Salesmen and Broker­
dealers, p. 2071 

£Q~~_£!£!rtment of,_Ti~le 8 

I 
t-XXVI 

Process Servers - Examination ree, p. 1231J, 1810 
and other rules - Standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 160~ 

(Soard of Chiropractors) . 
11.12.607 and other rules - Unprofessional Conduct -Code 

of Ethics - Disciplinary Actions - Independent 
~edical Evaluations - Consultations, p. 2215, ~. 
1175 

(Board of Cosmetologists) 
8.14.601 and other rules - SChools 

Applications - Examinations 
Sanitary Standards - Salona -
II, 7011 

~.111.603 School Requirements, P• t943 
(State Electrical Board) 

- Instructors 
- £1eotrolo&Y 

Licenses, p. 2278, 

8.18.1J02 and other rules -Applications -Fees 
Examinations - Continuins Education, p. 5, 567 

(Board of Horse Racing) 
8.22.502 and other rules - Licenses Issued for 

Conducting Parimutuel waserlns on Horse Racing -
Gen~ral Provisions - General Requirements • 
General Rules - Definition of Conduct Detrimental 

( Roard of 
S.?.IJ.IIOI) 
(Soard of 
I-V!I 

8.21!.<)04 

to the Best Interests of Racing, p. 217, 569, 709 
Landscape Architects) 

Examinations, p. 785, 1190 
Medical Examiners) 

Licensing, Conduct and Fees for Nutritionists, 
p. 1153, 1!2"t 
anti other rules - !fedtcal Examiners - Definitions 

Duties Applications Certifiootion 
Equivalency 5uspension or Revocation of 
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8.30.701 
(Board of 
8.32.305 

(Board of 
8. 34.4 ,,, 
8.34.414 
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Certification Act~ 
Requirements, p. 1R4A, 2374 

Morticians) 

Allowed 

llnprofessional Conduct, p. 1 911';, 2~77 
Nursing) 

Course 

and other rule~ - Educational Requirements 
Licen~ure - Conduct - Disciplinary Procedures 
Standards General Welfare Reports 
Definition~, p. 11)29 

Nursing Home Administrators) 
Examinations, p. 2129, 710 
and other rule - Examin~tions - Fee Schedul~, 
p. 2269 

(Board of Occupational Therapists) 
8.35.402 and other rules - Definitions -Applications for 

8.35.407 
(Board of 
8.36.404 
11.36.406 
(Board of 
8. 39.101 

( Aoard of 
8.48.1105 
(Board of 
8.50.1137 
(Board of 
8.52.401 

Limited Permit - Pass-Fail Criteria Fees 
Reciprocity - Limited Permits, p. 174~ 
Fees, p. 633, 972 

Optometrhts) 
Examinations, p. 1947 
General Practice Requirements, p, 551, 11111 

Outfitters) 
and other rules - Outfitters and Professional 
Guides, p. 551, 161)6 

Professional Engineers and Land surveyors) 
Fee Schedule, p. 1643, 1979 

Private Security Patrolmen and Investigators) 
Fee Schedule, p, 2073 

Paycholog lata) 
and other rules - Psychology - Applications 
Examination - Reciprocity - Licenaing - Fees 
Standarda - Unprofesaional Conduct - Ethical 
Practice, p, 2296, ~70 

(Board of Realty Regulation) 
I-XVI Licensure of Timeshare Rrokers and Salespersons -

Registration of Timeshare Offerings, p. 332, 
887 

(Board of Social Work Examiners and Professional Counselors) 
8.61.1201 Licensure Requirements, p, 1866 
(Board of Veterinary Medicine} 
8.64.402 Fee Schedule, p. 939, 1523 
(Milk Control Bureau} 
8.79.301 Licensee Assessments, p. 318, 712 
(Financial Division} 
R.80.307 Dollar Amounts to Which Consumer Loan Rates Are 

to Be Applied, p. 129~, 2034 
(Board of Milk Control} 

Notice of Public Hearing on a Proposed Statewide 
Pooling Arrangement With a Quota Plan as a Method 
of Payment of Milk Producer Prices, p, 1297 
Notice of Public Hearing on a Proposed Quota Plan 
for Meadow Gold Producers: Meadow Gold Quota Plan 
as a Method of Distributing the Proceeds to 
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8.116.301 
R.86.301 
ll.ll6.301 
ll.86.3'l1 
8.1!6.301 
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Producers, p, 1301, 2300 
notice of Public Hearing for a Statewide Pooling 
Arrangement With a Quota Plan as a Method of 
Payment of Milk Producer Prices, p, 1737 1 481, 
713 
Class I Pricing Formulas, p. 2333 
Class I Pricing Formulas - Formula Index, p, 1949 
Transportation of Class Ill Milk, p. 1304, ?.298 
Class I Price Formula, p. 846, 1524 
Class I Price Formula, p, ~49 
Transportation of Class I Bulk Milk Between 
Plants, p, ~51 
Pricing Rules - Class I Price Formula, p. 2318, 
973 

(Local Government Assistance Division) 
I Administration of the 198~ Federal Community 

Development Block Grant Program (COBOl, p. 635, 
1698 

(Board of Investments) 
I-XXXI and other rules - Investments by the !lantana 

Board of Investments, p. 1747, 2214 
(Aeronautics Division) 
8.106.60~ Liability Insurance Requirements, p, 812, 1344 
(Montana Agriculture Development Council) 
I-VI Growth Through Agriculture Program, p. 2026 
( ·~ontana Science and Technology Development Board) 
8.122.101 and other rules - Investments by the Board, 

p. ?.018, 11911 
(Montana State Lottery Commission) 
8.127.605 and other rules- Licenses- License Renewal­

Electronic Funds Transfer - Prizes, p, 2342 

EDUCATIONL Title 10 

{Superintendent of Public Instruction) 
I-IV Definitions and Tuition Rates for Special 

Education, p, 221, 714 
Traffic Education, p. 2074A I-VTI 

(Doard of Public Education) 
I 
1-CLXXXVI 
10.55.303 

10.58.101 
10.65.?01 

10.66.104 

I-II 

22-11/23/88 

Student Assessment, p, 3110, 976 
and other rules - Accreditation, p, 2075, 2271 
and other rules Teaching Assignments 
Definitions -Endorsement Information, p. 941, 
1812 
Advisory Croup, p. 11, 637, 1526 
and other rule - Policy Statement on Kindergarten 
A cered it at ion and Schedule Variances Local 
District Participation, p, 639, 1526 
Fees for GED Test Battery, p, 637, 1526 

and other rule - Reco~ery of Foster Care or Day 
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11.'5.407 

11.6.104 

11.7.101 

1 1. 7. 106 

11.7,1101 

11.9.105 

1 1.12.1011 

11.12.211 

I 
I-V 

I-VI 

I-VII 

I-XXVI 

12. 3.101 

12.5.301 

12.6.201 

12.6.701 

12.6.707 
12.6.901 

12.6.901 

12.6.140/'i 

12.7.S01 
12.8.202 

-2528-

Care Overpayments, p. 457, ~25 
and other rule - Defining Supplemental Payment 
Eligibility Rased on Living Arrangement - Setting 
Standards for Supplemental Payments, p, ~42, 978 
Eligibility Requirements for Adoptive 
Applicants, p. 644, 979 
and other rules Foster Care Placement of 
Children, p, 1052, 1100, 203'> 
and other rules - Requests for Fair Hearings, 
p. 854, 1254 
and other rules - Residential Placement of Youth 
in fleed of Supervision and Delinquent Youth, 
p. 10'57, 1702 
and other rules - Eligibility for Residential 
Alcohol and Drug Treatment Payments, p. 1306, 
1891 
Youth Care Facility Licensing Criteria, p. 646, 
2217 
and other rules - Payment Rates for Residential 
Foster Care Providers, p. 2144 

Prerequisites for Special Elk Permit, p. 22'>, 879 
Administration of the Pheasant Enhancement 
Program, p. 16, 720 
Guidelines for the Sale of F.xcess Fish Eggs, 
p. 19, 497. '575 
Establishing Procedures for Wildlife Habitat 
Acquisition, p, 11, 8AO 
and other rules - Standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 11\06 
and other rules - Licenses and License Agents, 
p. 227' 716 
Listing of Crayfish as ~ongame Wildlife in Need 
of '1anagement, p. 1310 
and other rules - Field Trial Regulations, p. 28, 
496 
Personal Flotation Devices and Life Preservers, 
p. 1960 
Definition of "Vessel~, p, 1959 
Establishing a 10 Horsepower Limit on Carpenter 
Lake, p. 130R, 1892 
Extension of 10 Horsepower Restriction on 
Yellowstone River to the Springdale Bridge, 
p. 1063, 2219 
Allowing for the Sale of the Progeny of Raptors 
IInder Certain Conditions, p, 344, 718 
Fish Disease Certification, p. 1060, 170"l 
and other rules - Public Use Re~ulations for 
Department's Designated Recreation Areas, p. 21, 
498 
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12.8.<;04 Cultural Resource Coordinator, p. 29, 499 

!!I!!:_!l!2.!!.!!_~~~~~lli...§.CI~£~~!E.!.~!!.t of 1 Title 16 

I-XII Procedures for Administration of the WIC 
Supplemental Food Program, p. 31!6, 1528 

I-XV Licensure Standards for Medical Assistance 
Facilities, p. 231!5 

I-XXVI and other rules - Standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1606 

16.8.701 and other rules - Air Quality - Definitions of 
PM-10 PM-10 Emissions and Total Suspended 
Particulate - High-Volume Measurement Method for 
Lead - Ambient Air Quality Standards for PM-10 
Significant Emission Rates for PM-10 Ambient 
Air Increments for Total Suspended Particulate, 
p. 1163, A26 

16.8.937 and other rules - Air Ouality Models - Fuel 
nurning Equipment - New Source Performance 
Standards - Emission Standards for Hazardous Air 
Pollutants - Lewis & Clark County Clean Air 
Ordinance, p. 2135, 500 

16.20.603 and other rules - Surface Water Quality Standards 
- Classification of Surface Waters in the State, 
p. 6~1. 1191, 2221 

16.29.101 and other rules -Dead Human Bodies- Embalming 
and Transporting Dead Human Bodies, p. 648, 1645 

16.32.101 and other rules- Review of Certificates of Need 
for Health Care Facilities, p. 641, 1074, 725 

16.~2.110 Certificate of Need Criteria for Granting 
Certificates of Need for Health Care Facilities 
and ~ervices, p. 2030 

16.32.501 Reportable Tumors, p. 358, 726 
16.44.202 and other rules - Hazardous Wastes - Definitions 

Requirements for Samples Collected for 
Treatability Studies Requirements for 
Recyclable Materials Reclassification to a 
Material Other than a Waste - Reclassification as 
a Boiler Regulation of Certain Recycling 
Activities Applicability of Interim Sta JS 

Requirements - Information Statement for Chapter 
44, Subchapter 10 Regarding the Availability of 
Information, p. 2153 

16.44.303 and other rules - Hazardous Wastes - Definition 
of Hazardous Wastes - Requirements for Recyclable 
~aterials Reclassification as a Boiler 
Regulation of Certain Recycling Activities 
Information Statement Pertaining to AR~ Title 16, 
Chapter 10, Regarding the Availability of 
Information, p. 459 
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I-XXVI 

18.6.251 

18.8. 101 

18.8. 511A 

18.8.514 

23. 3. 11 R 

-2530-

and other rules - Standards and Procedures for 
Implementation of the Montana Environmental 
Policy Act, p. 1601i 
Maintenance of Outdoor Advertising Signs, 
p. 16116, 21l35 
and other rules - Gross Vehicle Weight, p. 1065, 
1704 
Circumstances Under Which Flag Vehicles are 
Required, p. 1962 
and other rule - Special Permits for Length, 
p. 1964 

Certification of Chemical Dependency Counselor, 
Costs of Re-examination, p, 156, 576 

and other rule - Vision Tests ~ Vision Standards 
for Driver Licenses, p. 1002, 1611, 503 

f;.ABO!!,_~!!~!:!.~~!.!!.!.~..-!?.eP!~tment of, Title 24' 

24,11.101 and other rules - Unemployment 'Insurance, p. 2162 
24.16.9001 and' other rules- Prevailing Wage Rates, p. 1127, 

1966, 2378 
(Human Right• Commission) 
24.9.214 and other rules - Procedures for Contested Case 

H~arings, p. 669, 1194 
24.9.249 and other rules - Procedures for Hearings of 

Petitions for Declaratory Rulings, p. 1117, 2308 
(Workers• Compensatioh Di~ision) 
24.29. 3801 Attorney Fees in Workers• Compensation Claims, 

p. 1312, 2390 

·I-XXVI 

(Statehood 
I 

I-VIII 

and other rules - Standards and Proced~res for 
Implementation of the Montana Environmental 
Policy Act, p. 1606 
and other rules Regulation of Strip and 
Underground Coal and Uranium Mining, p. 1317 

Centennial Office) 
and other rule - Grants to the Counties or 
Organization of Counties - Application Review 
Procedure, p. 2360 
Awarding Centennial Grants, p. 1235, t813 
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32.3.136 

-:.!531-

Disease Control Involving Pseudorabies Negative 
Herda and Definitions, p. 1648, 2194 

MILITARY AFFAIRS, Department ofL-1!~~311 

'14.5.101 and other rules 
Cemetery, p. 1Q67 

Montana State Veterans 

!!ATURAL RESOURCES AND COII~U!_Y.~2.!!..._!!!:.E!.!!:.~!!!.!~2.!.L-!!_~~36 

I-XXVI 

I-XLV 
(Board of 
I-IX 

I-XXII 

36.15.216 

36.16.101 

and other rules - Standards and Procedures for 
Implementation of the Montana Fnvironmental 
Policy Act, p, 1606 
Safety of Dams Program, p. 11~7 

Natural Resources and Conservation) 
Establishing New Appropriation 
Procedures, p. 1651, 2??.2 

Verification 

Procedures and Policy for the Reclamation and 
Development Grants Program, p. 2l47, 121 
Minimum Standards for Granting a Permit for the 
Establishment or Alteration or an Artificial 
Obstruction or Nonconforming use in a nesi~nated 
Floodway, p, 691, 15~7 
and other rules - Policy and Purpose of Rules 
Definitions - Forms - Applicatioris - General 
Application Content Analysis of Need 
Determination of A~unt - Management Plans 
Processing Applications and ~onitoring 
Reservations Department Responsibilities 
Action on Applications and Monitoring 
Reservations - Roard Responsibilities - Action on 
Applications Board Decision Criteria 
Individual Users - fees and Coats - Applications 
in Missouri River n·asin, p. 787, 2196 

(Board of Water Well Contractors) 
I-IX Monitoring Well Construction Standards, p. 1868 
(Board of Oil and Gas) 
36.22,1306 Reentry of Plugged Oil and Gas Wells~ p. 1~57, 

1980 

~IC SERVIC[_RF.GliLAT!2!!J.._Def!!.rtment of 1 Title 1!!_ 

I-IV-

I-IX 
3A.5.21t0'5 

22-11/23/88 

Ratemaking Treat~ent of Contribution in Aid of 
Construction, p. ?3~6, 731 
Pipeline Safety, p. 2207 
Permissible Utility Charges ror the Purpose of 
Accommodating !louse and Other ~tructure Moves, 
p. 165R, 2036 
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I 
I 
I 

I 
I 
I 

I 

I 

I-II 

I-II 

I-II 

I-II 

I-II 

1-li I 

I-III 

I-V 

I-V 

I-VI 

I-XI 
42.2.501 
42.6.121 

42. 15. 116 

42.17.133 

42.21.101 

42.21.106 

-2532-

Proceeds of Drug Tax, p. 1971, 2416 
Apportionment Formula Exclusions, p, 1879, 2409 
Income Tax Part-Year Resident Child Care 
Deduction. p. 2362 
Income Tax Returns -Original Return Defined, 
p. 2364 
Income Taxes - Passive Loss, p, 2366 
Coal Severance Tax Rates, p. 1249, 1990 
"Point of Beneficiation" Mines Net Proceeds, 
p. 949, 19113 
Limitation on Charitable Contribution Deduction 
for Corporations, p. 965, 1538 
Metalliferous Mines Tax Average Price 
Quotations, p. 971, 1R15 
Partial Payment of Taxes - Rules on Waiver of 
Penalty and Interest, p. 565, 882 
and other rule - Residences of Disabled Veterans, 
p. 243, 737 
Metalliferous Mines - Market Value Taxable 
Quantity, p. 17fl6, 2224 
and other rule Sales Factor Computations, 
p. 117fl, 1992 
Installment Gains - Corporations, p. 963, 1544, 
2227 
Low Income Residential Property Tax Benefit, 
p. 238. 734 
New and Expanding Industry and Class Twenty 
Property, p. 264, 742 
Corporation License Tax Nexus Standards, p. 1175 1 
1814 
Partnerships in Apportionment Formula, p. 947, 
1'541 
Trucking Regulations, Corporation License Tax, 
p. 1245, 1817 
Contractor Regulations, Corporation License Tax, 
p. 11flO, 1818 
Sales Assessment Ratio Studies to Adjust Real 
Property Values, p. 158, 577 
Accommodations Tax for Lodging, p. 1020, 1637 
Application of Partial Payments, p. 1969, 2403 
and other rule - Child Support Collection Fees, 
p. 36o, n3 
Income Taxes - Special Montana Net Operating Loss 
Computations, p. 2368 
Withholding Rates for Supplemental Wages, 
p. 1877, 2404 
and other rule - Aircraft and Watercraft 
Taxation, p. 2~6, 746 
and other rules - Trending and Depreciation for 
Personal Property for Taxation Purposes, 
p. ;>49, 747 
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42.21,1111 
42.21.120 

42.22.101 

112.22.1311 

42.23.403 
112.23.404 

42,25.501 
42.25.501 
42.25.503 

42.25.511 

42.25.512 
112.?5.515 

42.25.1001 

42.25.1021 

42.25.1101 

42.25.1112 

42.25.1115 

42.25.1116 

112.25.1117 

112,26.2~6 

42.26.236 
42.26.263 

42.28.324 

42. 32. 1 0'3 

-2533-

Abstract Record Valuation, p. 247, 74R 
and other rules - Taxation of Livestock, p, 2l2, 
751 
and other rule - Taxation of Airlines, p. 229, 
752 
Industrial Machinery and P.quipment Trend Factors, 
p. 1170, 1660, 1981 
Treatment of Foreign Taxe3, p. 116q, 2037 
Depreciation Rules, Corporation Taxes, p. 1241, 
1982 
Coal Sales Revenue, p. 
Coal Sales Revenue, p. 
Failure to rile Coal 
p. 961, 1539 

2211 
1881 
Gross Proceeds Returns, 

Coal Gross Proceeds on Processing, Refining, 
Royalties for Contract Sales Price, p. ')'13, 1782, 
2405 
Imputed Valuation of Coal, p. 957, 1540 
and other rules - Coal Gross Proceeds - Imputed 
Valuation for Refined Coal, p. 1165, 1661, 2406 
and other rules '- Net Proceeds Rules for the 
Natural Resource and Corporation Tax rivision, 
p. 361, 980, 1196 
and other rules New Production of r~et 
Proceeds 1 p. 1781, 2226 
and other rule - Scoria and Travertine for RITT 
and "et Proceeds, p. 'l55, 1q93 
Machinery Expense Deduction for 
Proceeds, p. 953, 1986 

Net 

Deduction for New Reduction Equipment Related to 
IHnes Net Proceeds, p. 945,· 18')4 
Mines Net Proceeds - Transportation Expenses, 
p. ')59, 1519, 1988 
and other rules Mines Net Proceeds 
Computation of Gross Value Marketing, 
Administrative, and Other Operational Costs 
Labor Costs, p. 1973 
Exclusion of Royalties From Property Factor, 
p. 951, 1542 
Valuation of Rented Property, p. 967, 154'3 
Special Computations Related to Sales Factor 
Section 631, A, A, C of the Internal Revenue 
Code, p. 1243, 1R1f'i 
Motor Fuels Tax - Failure to Maintain Records, 
p. 96C!, 1545 
Valuation of Minerals for RITT Purposes, p, 1783, 
2411 

~~!!_Qf-~!ATE, Ti~~~ 

I and other rules - Pees for riling Federal Tax 
Liens - Fees for Filing Documents, p. 470, 828 

1.?,41'l riling, Compiling, Printer Pickup and Publication 
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for the Montana Administrative Register, p. 2272 
(Commissioner of Political Practices) 
44,10,111 and other rules- Limitations on Receipts from 

Political Committees to Legislative Candidates 
Uniform System of Accounts - Mass Collections at 
Fundraising Events, p. 161, ~9~ 

~££!~~~~~S~!h!!!!~~~VI~L-~!e!~~~~~~~ 

I-VII and other rule - Reporting and Handling of 
Incidents Relating to Recipients of Developmental 
Disability Services, p. 39, 381, 1895 

46.2.102 Civil Rights Complaints, p. 693, 1197 
46.8,102 and other rules- Individual Habilitation Plans 

for Developmentally Disabled Persons, p, 695, 
1007 

46.11.101 and other rules Food Stamp Program 
Incorporation by Reference of Federal 
Regulations, p, 11R~, 1706 

46.12.102 ~edicaid Reimbursement for Multi-source Drugs, 
p. 1958, 7~3 

46.12.204 and other rules- Medicaid Optional Services, 
p. "l77' 758 

46.12.204 and other rules Co-payments and Fees for 
Optometric Services, p, 2274 

46,12.501 and other rules -Medicaid Reimbursement for Non-
llospi tal Labor a tory and Radiology Services, 
p. 11l!l5, 2228 

46.12.502 and other rules- Reimbursement for Physician 
Services, p. 814, 1255 

46.12.503 and other rules Diagnosis Related Groups, 
p. 820, 1199 

46.12.503 and other rule- Inpatient Hospital Services, 
p. 22')5 

46.12.~30 and other rules Outpatient Speech Therapy 
Services, p. 810, 1201 

46.12.541 Hearing Aids, p. 36, 596 
46.1?,555 and other rules -Personal Care ~ervices, p. 872, 

1259 
46.12.602 and other rule- Dental Services, Requirements 

Reimbursements, p. 1662, 1995 
46.12.1201 Nursing Home Reimbursement Transition from 

Rules in Effect Since July 1, 1987, p. 803, 1264 
46.12.1204 Nursing Home Payment Rates, p. 164, 506 
46.12.1401 and other rules- Home and Community Services 

Program, p. R56, 1268 
46.12.3601 Non-Institionalized SST-Related Individuals and 

Couples, p, 1R83, 2231 
46.11.301 and other rules -Montana Low Income Energy 

Assistance Program, (LTEAP), p, 17RA, 20111 
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