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MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 2 

The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules, the 
rationale for the change, date and address of public hearing, 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists 
any changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted 
at the back of each register. 

Page Number 
TABLE OF CONTENTS 

NOTICE SECTION 

ADMINISTRATION, Department of, Title 2 

2-2-171 (State Tax Appeal Board) Notice of 
Proposed Amendment and Adoption - Orders of the 
Board - Decision by the Board. No Public 
Hearing Contemplated. 

INSTITUTIONS, Department of, Title 20 

20-3-11 Notice of Proposed Amendment - Certification 
of Chemical Dependency Counselor, Costs of 

154-155 

Re-examination. No Public Hearing Contemplated. 156-157 

REVENUE, Department of, Title 42 

42-2-377 Notice of Public Hearing on Proposed 
Adoption - Sales Assessment Ratio Studies to 
Adjust Real Property Values. 

SECRETARY OF STATE, Title 44 

44-19 (Commissioner of Political Practices) 
Notice of Proposed Amendment - Limitations on 
Receipts From Political Committees to Legislative 
Candidates - Uniform System of Accounts - Mass 
Collections at Fundraising Events. No Public 
Hearing Contemplated. 

158-160 

161-163 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

46-2-529 Notice of Public Hearing on Proposed 
Amendment - Nursing Home Payment Rates. 

-i-

164-165 

2-1/28/88 



f_~e Number 

RULE SECTION 

COMMERCE, Department of, Title 8 

AMD (Board of Architects) Fee Schedule. 166 

AMD (Board of Landscape Architects) Examinations -
Renewals. 167 

AMD (Board of Physical Therapy Examiners) Fees. 168 

N1D (Board of Social Work Examiners and Professional 
Counselors) Licensure Requirements - Applications 
- Fee Schedule - Hours, Credits, and Carry Over -
Noncompliance- Application Procedure. 169-170 

AMD (Building Codes Bureau) Application for 
Fireworks Wholesaler Permit. 

FAMILY SERVICES, Department of, Title 11 

AMD Substitute Care Placement Budgets. 
REP 

JUSTICE, Department of, Title 23 

NEW Exemptions from the Seatbelt Use Act. 

INTERPRETATION SECTION 

Opinions of the Attorney General. 

50 Public Officers - High School District Super
intendent as Employee Rather Than Public Officer 
for Purposes of Recall Statute - School 

171 

172 

173 

Districts. 174-177 

51 Fish, Wildlife, and Parks, Department of -
Discussions Between Director of Department of 
Fish, Wildlife, and Parks and Representatives of 
Confederated Salish and Kootenai Tribes not 
Subject to Open Meeting Law - Indians - Open 
Meetings - State Agencies - Applications of 
Open Meeting Law to Director of Fish, Wildlife, 
and Parks. 178-182 

52 Counties - Operations of County Assessor's 
Office - County Commissioners - County Officers 
And Employees - Revenue, Department of -
Taxation and Revenue. 183-185 

2-1/28/88 -ii-



Page Number 

Opinions of the Attorney General, Continued 

53 

54 

Liens - Whether Notice of Right to Claim 
construction Lien Must be Acknowledged -
Property, Real - Real Estate - Title to 
Property - Whether Notice of Right to Claim 
construction Lien Encumbers. 

Counties - Publication of Annual Statement 
of Financial Condition. 

186-189 

190-192 

55 Cities and Towns - Authority to License Poker, 
Bingo and Keno Games and Poker and Keno Machines, 
as well as the Premises on Which these Games 
are Conducted - Gambling - Licenses. 193-198 

56 county Officers and Employees - Fees Charged by 
District Court Clerk for Petitions for Legal 
separation and Dissolution - Fee Charged by 
District Court Clerk when Decree of Legal 
separation is Converted to Decree of Dissolution 
- Marriage and Divorce. 199-201 

SPECIAL NOTICE AND TABLE SECTION 

Functions of the Administrative Code Committee. 202 

How to Use ARM and MAR. 203 

Accumulative Table. 204-216 

-iii- 2-1/28/88 



-154-

BEFOHE THE STATE TAX APPEAL BOARD 
OF THE STATE OF MONTANA 

IN THE MATTER OF AMENDMENT 
AND ADOPTION of rules 
concerning appeals from 
real and personal property 
tax appraisals. 

TO: All Interested Persons. 

NOT! CE OF PROPOSED AMENDMENT 
of Rule 2.51.307 Orders of the 
Board and ADOPTION of Rule 
I Decision by the Board 

NO PUBLIC HEARING CONTEMPLATED 

L On March 11, 1988, the State Tax Appeals Board 
proposes to amend or adopt the above-noticed rules 2. 51.307 
and Rule I, regarding the operation, public participation 
in and effect of the county and state tax appeals process. 

2. The rules are proposed to be amended or adopted as 
follows: 

2.51.307 ORDERS OF THE BOARD (1) The final action of 
a county tax appeal board upon applications shall be entered 
in the record by order on forms prescribed by the state tax 
appeal board. The orders shall specify the changes to be 
made in the assessment roll. 

(2) A signed copy of a board's order shall be mailed to 
the applicant and to the property assessment division of the 
department of revenue and additional copies made available to 
the county clerk, the county treasurer, and the county 
assessor within 30 days following the signing of the order. 

(3) With respect to personal property, t~t ~the 
decision of the county tax appeal board shall be final and 
binding on all interested parties for the tax year in 
question unless reversed or modified upon review by the state 
tax appeal board review. 

( 4) With respect to taxable real property and 
improvements thereon, the decision of a county tax appeal 
board shall be final and binding unless reversed or modified 
upon review by the state tax appeal board. If n~~-~e~!ewea 
hy-~ae-s~ate-tax-a~~eai-h~ara; the decision of the county tax 
appeal board is not reviewed by the state tax appeal board, 
it shall alse be final and binding on all interested parties 
for all subsequent tax years unless there is a change in the 
property itself or circumstances surrounding the property 
which affect its value. Statutory reappraisal by the 
department of revenue pursuant to 15-7-111, MCA, is a 
circumstance affecting the value of real property and 
improvements thereon. AUTH: 15-2-201, IMP: 15-2-201, 15-2-
301, 15-10-304, 15-15-103. 

RULE I DECISION BY THE BOARD ( 1) With respect to 
personal property, the decision of the state tax appeal board 
shall be final and binding upon the parties to the appeal for 
the tax year in question unless it is reversed or modified by 
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the district court upon judicial review. 
( 2) With respect to taxable real property and 

improvements thereon, the decision of the state tax appeal 
board shall be final and binding unless reversed or modified 
by the district court upon judicial review. If the decision 
of the state tax appeal board is not reviewed by a district 
court, it is final and binding for subsequent tax years 
unless there is a change in the property itself or 
circumstances surrounding the property which affects its 
value. Statutory reappraisal by the department of revenue 
pursuant to 15-7-111, MCA, is a circumstance affecting the 
value of real property and improvements thereon. AUTH 15-2-
201, IMP 15-2-201, 15-2-301, 15-15-104. 

3. The rationale for these amendments is that they are 
in response to judicial review of an airplane assessment 
appeal from the state tax appeal board. The changes clarify 
the distinction between real and personal property 
assessments and the manner in which appeal information comes 
before the tax payer and the board. It is in the best 
im:erests of the tax payer to facilitate and distinguish 
county and state tax appeal board review of 15-8-111, MCA, 
market value personal property appraisals and 15-7-103 or 15-
7-111 real property appraisals or reappraisals. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed change in writing to Mr. 
Dale D. Dean, Chairperson, State Tax Appeals Board, 1209 
Eighth Avenue, Helena, MT 59601, no later than February 26, 
1988. 

5. If a person who is directly affected by these 
rule changes wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make 
written request for a hearing and submit this request, along 
with any written collllllents he has, to Mr. Dean at the above 
address, no later than February 26, 1988. 

6. If the Board receives requests for a public hearing 
on the proposed adoption and amendment from either 10 percent 
or 25, whichever is less of the persons who are directly 
affected by the proposed changes; the administrative code 
colllllli ttee of the legislature; a governmental subdivision or 
agency; an association having not less than 25 members who 
will be directly affected, a notice of hearing will be 
published in the Montana Administrative Register. The 
number of those persons directly affected has been 
determined to be more than 25. 

STATE TAX APPEAL BOARD 

;tfa&;&~~'-
Dale D. Dean, Chairperson 

2-1/28/88 MAR Notice No. 2-2-171 
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REFORE THE DEPARTMENT OF INSTITUTIONS 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of Rule 20.3.401(2), 

Certification of chemical 
dependency counselor. 

TO: All Interested Persons 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 20.3.401(2), pertain
ing to Certification of chem
ical dependency counselor, 
costs of re-examination. 
NO PUBLIC HEARING CONTEMPLATED 

1. On March 25, 1988 the Department of Institutions 
proposes. to amend Rule 20,3,401, ARM which creates the system 
overview for certification of chemical dependency counselors and 
the new amendment will explain the cost of the re-examination 
fee which will be charged to applicants. 

2. The rule as proposed to be amended provides as 
follows: 

20.3.401 SYSTEM OVERVIEW 

(1) remains the same. 
(2) Each person registering for certification will be 

required to pay a written examination fee at the time of 
registration to the department or a designated agency. The 
examination fee will reflect the cost of the exam~ and must be 
baid each ti~e that the examination is taken. No refunds wiii 

e made if the examination is not taken by an applicant. 

Auth: 53-24-105 MCA 
53-24-204 MCA 
53-24-208 MCA 

Imp: 53-24-204 MCA 

3, The rationale behind this rule is to offset the cost of 
retaking the examination. This is not a licensure fee by the 
agency, but rather is the cost of preparing a standardized, 
valid examination for the applicants, It will either be charged 
by the department or by the designated agency who will actually 
prepare and administer the examination. The examination fee 
reflects the actual cost of preparing, taking and grading the 
examination. It is intended that it will be paid each time that 
an exam is taken by an applicant, including repeats, and that no 
refunds will be made if an examination is not taken by an 
applicant. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed amendment in writing to the 
Legal Unit, Department of Institutions, 1539 11th Avenue, 
Helena, Montana 59620, no later than February 29, 1988. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
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request for a hearing and submit this request along with any 
written comments he has to the Legal Unit, Departm~nt of 
Institutions, 1539 11th Avenue, Helena, Montana 59620, no 
later than February 29, 1988. 

6. No public hearing is contemplated, but if the agency 
receives requests for a public hearing on the proposed amendment 
from either ten percent, or twenty-five persons, whichever is 
less of those persons who are directly affected by the proposed 
amendment, or from the administrative code committee; from a 
governmental agency or subdivision or from an association having 
no less than twenty-five members who will be directly affected, 
a public hearing will be held at a later date. Notice of such 
hearing will be published in the Montana administrative 
register. The percentage of those persons directly affected has 
been determined to be 15 based on a three year average that 150 
people apply for certification each year. 

7. The authority of the agency to make the proposed 
amendment is based on Sections 53-24-105, 53-24-204, 53-24-208 
MCA, and the rule implements Section 53-24-204, MCA. 

Certified to the Secretary of State January 18, 1988. 

2-1/28/88 MAR Notice No. 20-3-11 
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ass~ssment/sales ratio exceeds will be adjusted to 1, 
except for de minimus amounts. 

REASON: Although increases in property values are 
barred by virtue of Initiative 105 and Ch. 654, dec~eases in 
property values are not. Therefore, it is necessary to adopt 
a rule or rules implementing Ch. 613 to insure that the 
decreases in property values are made in accordance with laws 
requiring equalization of property values at 100% of market 
value. Although Ch. 613 mandates a reduction of property 
values in a region only when the assessment/sales ratio for 
the property exceeds 1. 1, reducing the value of only those 
properties to a ratio of 1 will create an inequity with 
respect to strata of properties falling between 1 and 1.1. 
To equalize the value of all strata of properties with ratios 
exceeding 1, it is necessary to reduce the values of all such 
properties to 1. The only exception to be specified in the 
rules is for the case of property strata where the ratio 
exceeds 1 by a de minilnus amount for which a) the cost of 
making the adjustments or property values exceeds the 
estimated benefit and b) the size of the adjustment is 
clearly within the range of confidence that can be assigned 
to the statistical studies required by Ch. 613. 

I !I. PROCEDURES FOR STUDIES A rule or rules will be 
adopted describing the procedures the Department will use to 
conduct the assessment/sales ratio studies required by Ch. 
613. The proposed rules may include but will not be limited 
to the procedures and standards for determining valid sales, 
selecting a statistically valid sample of sales in each 
region, and calculating assessment/sales ratios and 
coefficients of dispersion using the sample. 

REASON: It is necessary to adopt rules describing the 
procedures for conducting the assessment/sales ratio studies 
because those procedures have a widespread impact on property 
values in the state. The procedures and standards for 
conducting the studies will be designed to conform to the 
"'willing buyer - willing seller" standard for sales specified 
in 15-8-111, MCA, and professional standards for such 
studies. 

IV. PROPERTY STRATA A rule or rules will be adopted 
describing the circumstances under which real property 
subject to Ch. 613 within a region may be divided into 
separate strata. The proposed rules will specify that the 
starting point of any studies will be to treat all real 
property subject to Ch. 613 within a region as a single 
stratum unless the statistical standards of Ch. 613 require a 
division of the property into separate strata. 

REASON: It is necessary to adopt rules describing the 
circumstances for dividing real property into separate strata 
because the division of properties into strata can have a 
widespread impact on property values in the state. 

V. APPLICABILITY PERIODS 'A rule will be adopted 
specifying the time periods for which adjustments to taxable 
values under Ch. 613 will be effective. 

REASON: It is necessary to adopt a rule specifying the 

2-1/28/88 MAR Notice No. 42-2-377 
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BEFORE THE DEPARTMENT OF REVENUE 
IJF '.!.HE STATE OF MONTANA 

IN THE 
ADOPTION 
relating 
Taxes. 

MATTER OF THE 
of New Rules 

to Real Property 

TO: All Interested Parties: 

NOTICE OF PUBLIC HEARING 
on the PROPOSED ADOPTION 
of New Rules relating to 
Sales Assessment Ratio 
studies to adjust Real 
Property values. 

1. on February c 24, 1988, the Department of Revenue 
will hold a public hearing at 1:30 p.m. in the Third Floor 
Conference Room of the Sam w. Mitchell Building, Helena, 
Montana, on rules implementing Ch. 613, L. 1987 (Sections 15-
1-101, 15-7-102, 15-7-103, and 15-7-111, MCA), and, in part, 
implementing Ch. 654, L. 1987 (Sections 15-10-411 and 15-10-
412, MCA). Ch. 613 provides a procedure for the Department 
of Revenue to adjust annually certain real property values 
through the use of regional sales assessment ratio studies. 

2. The rules will cover the subjects and issues 
described below and will be available in draft form at and 
prior to the hearing. 

I. RESPECTING PROPERTY TAX LIMITS A rule or rules will 
be adopted implementing Ch. 613 in relation to the limit on 
property taxes enacted by Initiative 105 and amended Ch. 654, 
L. 1987. The proposed rules will specify that under the 
terms of Ch. 654, the annual adjustment process called for in 
Ch. 613 cannot result in increasing any property values 
within the state but can result in decreases in property 
values. 

REASON: It is necessary to adopt a rule implementing 
Ch. 613 in relation to the limit on property taxes enacted by 
I-105 and amended by Ch. 654 because unless these statutes 
are reconciled, the activities undertaken pursuant to Ch. 611 
could result in violating the property tax limitations. Ch. 
654 enacts certain exceptions to the Initiative 105 limit on 
property taxes, but those exceptions do not include the 
adjustments to market value required by Ch. 613. Ch. 654 
does allow individual property taxes to increase because of 
"cyclical reappraisal." However, the annual adjustments to 
market value under the Ch. 613 procedures is separate from 
and not a part of the cyclical reappraisal required by 15-7-
111 ( 1). Therefore, the Department cannot increase property 
values through the assessment/ sales studies required by Ch. 
613. 

II. RESPECTING MARKET VALUE CRITERIA A rule or rules 
will be adopted implementing Ch, 613 in relation to general 
laws on property appraisal and assessment, including but not 
limited to Article VIII, Section 3, of the Montana 
Constitution, and 15-8-111, MCA. The proposed rules will 
specify that any regions or strata of property where the 
assessment/sales ratio or strata of property where the 
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time periods for which adjustments to property values will be 
made so that the public and local governments are properly 
informed of when such changes could occur. 

VI. OTHER RULES Other rules will be proposed and 
adopted by the Department based on advice from a committee of 
interested persons convened pursuant to 2-4-304, MCA. 

REASON: Because of the complexity of the adjustments 
required by Ch. 613 within a potentially short period of 
time, the Department has determined that it is proper to 
consult with a committee of interested persons in 
implemeqting the law. That process of consultation can 
result in rules on subjects not specified in this notice or 
changes in the proposals or rationale contained in this 
notice. Such additions and changes will be reflected in the 
draft rules available at or prior to the public hearing. 

3. Copies of the draft rules will be available on 
February 22, 1988, from Cleo Anderson, Office of Legal 
Affairs, Montana Department of Revenue, Mitchell Building, 
Helena, MT 59620. Copies will also be available at the 
public hearing. 

4. The proposed rules will implement Sections 15-1-
101, 15-7-102, 15-7-111, and 15-10-412, MCA. The authority 
for these proposed rules is Section 15-1-201, MCA. 
Extensions of authority are contained in Section 5, Ch. 613, 
L. 1987 and Section 4, Ch. 654, L. 1987. 

5. Interested parties may submit their data, views or 
arguments either orally or in writing at the hearing. 
Written data, views and arguments may also be submitted to: 
Cleo Anderson, Paralegal Assistant, Office of Legal Affairs, 
Mitchell Building, Helena, MT 59620, no later than February 
29, 1988. 

6. Mike Garrity from the Office of Legal Affairs has 
been designated to preside over .and c~~aring. 

JO D. LaFAVER, Director 
partment of Revenue 

Certified to Secretary of State January 18, 1988. 
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BEFORE THE COMMISSIONER 
OF POLITICAL PRACTICES 

OF THE 
STATE OF MONTANA 

In the matter of the amend
ment of Rule 44.10.331 
pertaining to limitations 
on receipts from political 
committees to legislative 
candidates, the amendment of 
Rule 44.10.501 pertaining to 
uniform system of accounts 
and the amendment of Rule 
44.10.521 pertaining to mass 
collections at fund-raising 
events 

TO: All Interested Persons 

NOTICE OF PROPOSED AMEND
MENTS OF RULES 44.10.331 
PERTAINING TO LIMITATIONS 
ON RECEIPTS FROM POLITICAL 
COMMITTEES TO LEGISLATIVE 
CANDIDATES, 44.10.501 
PERTAINING ·TO UNIFORM 
SYSTEM OF ACCOUNTS AND 
44.10.521 PERTAINING TO 
MASS COLLECTIONS AT FUND
RAISING EVENTS. NO PUBLIC 
HEARING CONTEMPLATED 

1. On February 27, 1988, the commissioner of Political 
Practices proposes to amend Rules 44.10.331 which pertains ~o 
limitations on receipts from political committees by 
legislative candidates; 44.10.501 which pertains to a uniform 
system of accounts; and 44.10.521 which pertains to mass 
collections at fund-raising events. 

2. The rules as proposed to be amended provide as 
follows: 

44.10.331 LIMITATIONS ON RECEIPTS FROM POLITICAL 
COMMITTEES (1) Pursuant to the operation specified in 
sections 13-37-218 and 15-30-101(8), MCA, limits on 
contributions from political committees other than political 
party committees to legislative candidates are as follows: 

(a) a candidate for the house of representatives may 
receive no more than $800; 

(b) a candidate for the state senate may receive no more 
than $i399~ $1350. 

(2) These limits apply to combined receipts for both the 
primary and general election campaigns of i986~ 1988. 

AUTH: Section 13-37-114, MCA 
IMP: Sections 13-37-218 and 15-30-101(8), MCA 

3. Rationale: The proposed amendment is needed to 
conform the rule to the mandate of section 13-37-218, MCA, 
requiring that the limitations set out in that statute be 
adjusted for each election year by the inflation factor as 
defined in section 15~30-101(8), MCA. 

44.10.501 UNIFORM SYSTEM OF ACCOUNTS (1) Each person 
required to file reports pursuant to Title 13, chapter 37, and 
these rules, shall maintain a system of accounts as prescribed 
and published in manual form by the commissioner. The 
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manual,-e~~i~lea-llMa~~al-e~-~~~~r~e~iea~-aad-Bai~erm-sys~em-e~ 
Aeeel:<n~~--fo-:ro--~-dates--'tl~--Peli~ieal--GG!'M!I-~L,- may be 
obtained without cost and upon request from the eemmi~Biener 
e~-£~~~~-aftd-~~~~ees Commissioner of Political 
Pra9_1;ige§_, capitol Station, Helena, Montana 59693: 59620, 
telephone (406) 449-294~T 444-2942. 

(a) remains the same: - ·-- -· 

AUTH: 
IMP: 

section 13-37-114, MCA 
Section 13-37-117(2), MCA 

4. Rationale: The proposed amendment deletes the 
title of the manual, which no longer exists as a title and 
which is unnecessary to stipulate in the rule. 

44.10.521 MASS COLLECTIONS AT FUND-RAISING EVENTS--
ITEMIZED ACCOUNT OF PROCEEDS, REPORTING ( 1) For the 
purposes of section 13-37-229t+t ~. MCA: 

(a) "Mass collections" made at a fund-raising event 
include the proceeds received from passing the hat or from the 
sale of items such as campaign pins, flags, emblems, hats, 
banners, raffle tickets, auction items, refreshments, baked 
goods, admission tickets and similar items sold at a dinner, 
rally, auction, dance, bake sale, rummage sale· or similar 
fund-raising event. Provided; that mass collections do not 
include the proceeds of purchases e~-$~5-~-~e-~~~ 
of $75 or more in the case of a statewide candidate or 
political committee, or $35 or more for any other candidate or 
political committee, or $35 or more at a mixed event for both 
statewide and any other candidates or political committees. 

(b) remains the same. 
( 2) For purposes of preparing the statement of deposit 

required by section 13-37-207 ( 2), MCA, a record identifying 
the name of and amount received from each person must be 
maintained for a purchase of $~5 $75 or more at an event for 
a statewide candidate or politicar-committee, or $35 or more 
at an event for any other candidate or political committee, or 
$35 or more at a mixed event for both statewide and any other 
candidates or political committees. The proceeds of purchases. 
of less than $~5 $75 or $35, whichever applies, may be 
recorded and deposited in lump sum without identifying the 
name of the contributor. 

AUTH: Section 13-37-114, MCA 
IMP: section 13-37-229(8) and (11), MCA 

5. Rationale: The proposed amendment is needed to 
conform the rule to changes in the law enacted by the 1987 
legislature and signed into law. 

6. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Commissioner of Political Practices, Capitol Station,· Helena, 
Montana 59620, no later than February 25, 1988. 
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7. If any person who is directly affected by these 
proposed amendments wishes to express data, views and 
arguments orally or in writing at a public hearing, then the 
person must make written request for a public hearing and 
submit this request, along with any written comments, to the 
Commissioner of Political Practices, Capitol Station, Helena, 
Montana 59620, no later than February 25, 1988. 

8. If the agency receives requests for a public hearing 
on the proposed amendments from either 10 percent or 25, 
whichever is less, of the persons who are directly affected by 
the proposed action; from the Administrative Code Committee of 
the legislature; from a governmental subdivision or agency; or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be scheduled at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 30 persons based 
on 150 contested elections in 1988 with 2 candidates each. 

Certified to the Secretary of State ~""'"""'"if /-3 ,1988. 

2-1/28/88 MAR Notice No. 44-19 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend
ment of Rule 46.12.1204 
pert.aining to nursing home 
payment rates 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.12.1204 PERTAINING 
TO NURSING HOME PAYMENT 
RATES 

TO: All Interested Persons 

1. 'On February 24, 1988, at 1:30 p.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita
tion Services Building, 111 Sanders, Helena, Montana, to con
sider the proposed amendment of Rule 46.12.1204 pertaining to 
nursing home payment rates. 

2. The rule as proposed to be amended provides as fol-
lows: 

46.12,1204 PAYMENT RATE Subsections (1) through (3) (a) 
remain the same. 

( 4) The payment rate to providers of intermediate care 
facility services for the mentally retarded is the actual 
includable cost incurred by the provider as determined in ARM 
46.12.1207 divided by the total patient days of service during 
the provider's fiscal year, except that the payment rate will 
not exceed ~he-f~fta~--ra~e--~ft--effee~--eft total allowable 
costs er da for the 12-month eriod ended June 30, ~98~7--as 
19 9, WLt Lncreases Ln subsequent years indexed to ~he-mid
~eift~ June 30 of the rate year by 9% per ii-Meft~h--yeer--fer 
fiseai--yeare-eftdift~--eft-er-befere-~Hfte-~&7-i98~7-eftd-§~~%-~er 
year-iftfi"Hed-toe-JHi'l"-~&-ef-toh.,-Pat: .. -year-fer-fieeai-yeara-eftd
ift~-"On--&P-iM-t.....r-~~-r;-iq~-1 .. year beginning July 1, 1989. 
Providers having a 1989 cost reporting period ending on a date 
other than June 30, 1989, must submitdetailed cost informa
tion supplemental to the cost report. This cost information 
must be for the period July 1, 1988 throu~h June 30, 1989, and 
include, at a minimum, worksheet A and t e medicaid long term 
care facility trial balance (form MFB-2), which are stan~ard 
cost report forms. 

Subsections (4) (a) through (5) remain the same, 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec, 53-6-141 MCA 

3. The purpose of the proposed amendment is to update 
or "rebase" the cost-based payment rate system for intermedi
ate care facility services for the mentally retarded (ICF/MR). 
The base rate presently used is now six years old. The change 
would provide for current reasonable and necessary costs of 
operation in the base rate period. 

MAR Notice No. 46-2-529 2-1/28/88 



-165-

Federal policy and regulations encourage mentally retard
ed residents requiring intermediate care services to be placed 
in intermediate care facilities for the mentally retarded 
(ICF/MR) rather than intermediate care facilities (ICF). 
Therefore, it is imperative that ICF/MR providers be adequate
ly reimbursed and utilized to the maximum extent possible. 

No increase in expenditures to state-operated ICF/MR pro
viders is projected. According to 53-6-141, MCA, payments to 
state-operated institutions cannot exceed the specified 
appropriation. Expenditures for services provided by the 
for-profit ICF /MR provider are projected to increase $33,000 
for fiscal year 1989 and $16,000 for fiscal year 1990 as a 
result of this amendment. 

Copies of this notice are available for review at local 
human services offices and county welfare offices. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, Montana 59604, no later than 
February 25, 1988. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

D and Rehabilita-

Certified to the Secretary of State (~ /J , 1988. 
(/ . 
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STATE OF MONTANA 
JE?ARTMENT OF COMMERCE 

BOARD OF ARCHITECTS 

In the matter of the amendment 
of a rule pertaining to fees 

NOTICE OF AMENDMENT JF 
8.6.413 FEE SCHEDULE 

TO: All Interested Persons: 
l. On Decer.1ber 10, 1987, the Board of Architects 

published a notice of proposed amendment of the above-stated 
rule at page 2213, 1987 Montana Administrative Register, issue 
number 23. 

2. The board has amended ~he rule exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF ARCHITECTS 
ROBERT C. UTZINGER, PRESIDENT 

Certified to the Secretary of State, January 18, 1988. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF LANDSCAPE ARCHITECTS 

In the matter of the amendment 
of rules pertaining to examin
ations and renewals 

NOTICE OF AMENDMENT OF 8. 
24.405 EXAMINATIONS, AND 8. 
24.406 RENEWALS 

TO: All Interested Persons: 
1. On November 27, 1987, the Board of Landscape 

Architects published a notice of proposed amendment of the 
above-stated rules at page 2124, 1987 Montana Administrative 
Register, issue number 22. 

2. The Board has amended the rules exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF LANDSCAPE ARCHITECTS 
VALERIE TOOLEY, CHAIRMAN 

Certified to the Secretary of State, January 18, 1988. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF PHYSICAL THERAPY EXAMINERS 

In the matter of the amendment 
of a rule pertaining to fees 

NOTICE OF AMENDMENT OF 
8.42,403 FEES 

TO: All Interested Persons: 
1. On December 10, 1987, the Board of Physical Therapy 

Examiners published a notice of amendment or the above-stated 
rule at page 2220,. 1987 Montana Administrative Regis.ter, issue 
number 23. 

2. The board has amended the rule exactly as proposed. 
3. ~o comments or testimony were received, 

BOARD OF PHYSICAL THERAPY 
EXAMINERS 
BARBARA M. REED, P,T.; CHAIRMAN 

BY: A,, ~~· GE i~~RNEY D~;:COMMERCE 
Certified to the Secretary or State, January 18, 1988. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF SOCIAL WORK EXAMINERS 
AND PROFESSIONAL COUNSELORS 

NOTICE OF AMENDMENT OF 
8,61,402 LICENSURE RE
QUIREMENTS, 8.61.403 
APPLICATIONS, 8.61.404 

In the matter of the amendment 
of rules pertaining to licen
sure requirements; applica
tions; hours, credits and 
carry over; noncompliance 
and fees 

FEES SCHEDULE, 8.61.601 
HOURS, CREDITS, AND CARRY 
OVER, 8.61.604 NONCOMPLI
ANCE, 8,61,1202 APPLICATION 
PROCEDURE, 8.61.1601 HOURS, 
CREDITS, AND CARRY OVER 
and 8.61.1604 NONCOMPLIANCE 

TO: All Interested Persons: 
1, On October 15, 1987, the Board of Social Work 

Examiners and Professional Counselors published a notice of 
amendment of the above-stated rules at page 1721, 1987 Montana 
Administrative Register, issue number 19. 

2. The board has amended the rules as proposed. 
3. Comments were received from the staff of the 

Administrative Code Committee as shown below. 

COMMENT: Section 37-22-303, MCA was missing 
implementing sections under ARM 8.61.404. 

from the 

RESPONSE: The Board concurred and the section was added. 

COMMENT: The authority and implementing sections listed for 
ARM 8.61.604 are incorrect. 

RESPONSE: The Board concurred. The authority sections should 
be 37-22-201 and 37-22-311, MCA and the implementing section 
should be 37-22-311, MCA. 

COMMENT: The implementing section given for ARM 8.61.1202 is 
incorrect. 

RESPONSE: The Board concurred. 
37-23-102 and 37-23-202, MCA. 

The proper sections are 

COMMENT: The staff of the Administrative pode 
questioned the Board's authority to adopt the 
amendment to ARM 8.61.1604. 

Committee 
proposed 

RESPONSE: The Board voted to adopt the amendment as proposed. 
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4. No other comments or testimony were received. 

BOARG OF SOCIAL WORK EXAMINERS 
hNu PROFESSIONAL COUNSELORS 
PATRICK J. KELLY, CHAIRMAN 

Certified to the Secretary of State, January 18, 1988. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BUILDING CODES BUREAU 

In the matter of the amendment 
of a rule pertaining to appli
cations 

NOTICE OF AMENDMENT OF 8. 
70.1401 APPLICATION FOR 
FIREWORKS WHOLESALER PERMIT 

TO: All Interested Persons: 
1. On October 15, 1987, the Building Codes Bureau 

published a notice of proposed amendment of the above-stated 
rule at page 1735, 1987 Montana Administrative Register, issue 
number 19. 

2. The Bureau has amended the rule exactly as proposed. 
3. No comments or testimony were receive~. 

BUILDING CODES BUREAU 
JAMES BROWN, BUREAU CHIEF 

Certified to the Secretary of State, January 18, 1988. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 11.12.101 
and the repeal of Rule 
11.7.109 pertaining to 
substitute care placement 
budgets 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 11.12.101 AND THE 
REPEAL OF RULE 11.7.109 
PERTAINING TO SUBSTITUTE 
CARE PLACEMENT BUDGETS 

1. On November 27, 1987, the Department of Family Ser
vices published notice of the proposed amendment of Rule 
11.12.101 and repeal of Rule 11.7.109 pertaining to substibUte 
care placement budgets at page 2133 of the 1987 Montana Admin
istrative Register, issue number 22. 

2. The Department has amended Rule 11.12.101 YOUTH CARE 
FACILITY, DEFINITIONS as proposed with the following changes 
in Authority and Implementation: 

AUTH: Sec. 41-3-1103, 41-3-1142 and 53-4-111, MCA; AUTH 
Extension, Sec. 113, Ch. 609, L. 1987, Eff. 10/1/87 ----

IMP: Sec. 41-3-1102, 41-3-1142, 53-2-201, 53-4-113, MCA 
and Sec. 112, Ch. 609, L. 1987, Eff. 10/1/87 

3. The Department has repealed Rule 11. 7.109 as 
proposed with the following changes in Authority and Implemen
tation: 

AUTH: Sec. 41-3-1103, MCA; AUTH Extension, Sec. 113, Ch. 
609, L. 1987, Eff. 10/1/87 

IMP: Sec. 112, Ch. 609, L. 1987 

4. No public hearing was held. The Departme.nt has 
thoroughly considered all commentary received: 

COMMENT: An attorney for the Administrative Code Committee 
commented that the Authorities and Implementations should 
include the current authorities and implementations for the 
rules with the addition of the extension of authority and 
repealer found in Chapter 609, Laws of 1987. 

recommended 

Certified to the Secretary of State ____ J_a_n_u_a~ry~l_8 ________ , 1988. 
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BEFOP.E THE DEPARTMENT OF JllSTICE 
OF THE STATE OF MONTANA 

In the Matter of the 
Adoption of Rules 
Providing Exemptions 
From the Seatbelt 
Use Act. 

To: All Interested Persons. 

NOTICE OF ADOPTION OF 
RULE I (23.3.425) A~D 
RULE II (23.3.426) 
CONCERNING EXEMPTIONS 
FROM THE ~EATBELT USE ACT 

1. On November 12, 1987, the department published notice 
of public hearing on the proposed adoption of Pule I (23.3.425) 
and Rule II (23.3.426) concerning exemptions "rom the Seatbelt 
Use Act at page 2058 of the 1987 Montana Administrative 
Register, issue number 21. 

2. On December 4, 1987, at 8:30a.m. in the auditoriurr. 
of the Scott Hart Building, 303 Roberts, Helena, Montana, a 
public hearing was held on the proposed adoption. 

3. The department has adopted the rules as proposed. 
4. The department has thoroughly considered all comments 

received. At the public hearing all comments received 
supported the proposed rules. A written comment received from 
the Montana Solid Waste Contractors, Inc. following the hearing 
suggested that the rule be amended to simply recognize an 
exemption for occupants of a garbage truck in order to reduce 
the paperwork and overhead of processing exemption 
applications. The department has rejected the suggestion 
because it assumes all contractors and municipalities wish to 
exempt their employees. Some garbage service providers have 
already informed department officials that they do not want 
their employees exempted. Therefore, a blanket exemption will 
not be provided. 

5. Rule II (23.3.426) is 
61-13-103 (3), MCA, and it implements 
MCA. The notice of proposed adoption 
error and misstated the sections. 

authorized by sectinn 
sect.ion 61-13-103 (2) (f), 

contained a tyrographical 

Certified to the Secretary of State January 1988. 
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VOLUME HO. 42 OPINION NO. 50 

PUBLIC OFFICERS - High school district superintendent as 
employee rather than public officer for purposes of 
recall statute; 
SCHOOL D:STRICTS - High school district superintendent 
as employee rather than public officer for purposes of 
recall statute; 
MONTANA CODE ANNOTATED Sections 2-16-602(1), 
2-16-603(1)' 20-4-401, 20-4-402; 
OPINIONS OF THE ATTORNEY GENERAL - 40 Op. Att'y Gen. No. 
46 (1984), 40 Op. Att'y Gen. No. 41 (1984). 

HELD: A high school district superintendent, 
appointed under section 20-4-401, MCA, does 
not hold a "public office" within the scope of 
the Montana Recall Act. 

5 January 1988 

John C. McKeoro 
Phillips County Attorney 
Phillips County Courthouse 
Malta MT 59538 

Dear Mr. McKeon: 

You have asked my opinion on the fallowing question: 

Does a high school district superintendent, 
appointed under section 20-4-401, MCA, hold a 
"public office" within the scope of the 
Montana Recall Act? 

The Montana Recall Act (Recall Act), §§ 2-16-601 to 635, 
MCA, provides that "[e]very person holding a public 
office of the state or any of its political 
subdivisions, either by election or appointment, is 
subJect to recall from such office." S 2-16-603 ( 1), 
MCA. 

"Public office,• in turn, is defined in the Recall Act 
as follows: 
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( 1) "Public office" means a position of duty, 
trust, or authority created by the 
constitution or by the legis] ature or by a 
political subdivision through authority 
conferred by the constitution or the 
legislature that meets the following criteria: 

(a) the position must possess a delegation of 
a portion of the sovereign power of government 
to be exercised for the benefit of the public; 

(b) the powers conferred and the duties to be 
discharged must be defined, directly or 
impliedly, by the constitution, the 
legislature, or by a political subdivision 
through legislative authority; 

(c) the duties must be performed 
independently and without control of a 
superior :p£_wer other than the law, unless the 
legislature has created tr~ position and 
placed it under the general control of a 
superior office or body; and 

(d) the position must have same permanency 
and continuity and not be only temporary or 
occasional. 

§ 2-16-602 (1), MCA. (Emphasis added.) 

The above-quoted definition was first developed in 
Montana by the Supreme Court in State ex !~ Barney v. 
Hawkins, 79 Mont. 506, 528-29, 257 P. 411, 418 (1927). 
The defini tian has been applied frequently in Montana 
case law as well as in Attorney General's Opinions. A 
lengthy discussion of those precedents is contained in 
40 Op. Att'y Gen. No. 46 at 184 (1984). See also 53 
A.L.R. 595, 602-06 (1928). 

The seminal case on the meaning of "public office" or 
"civil office" is ~ ex rel. Barney v. Hawkins, 
supra, which involved the question of whether an auditor 
for the State Board of Railroad Commissioners was a 
public (civil) officer or an employee, £ubject to the 
direction o': others. Ar.1ong the many authorities cited 
in Barney is a case ~1hich determined that a school 
superintendent was an employee rather than a public 
officer, since the superintendent exercised power 
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derived from and through the board of trustees that 
appointed him. Mayor of Baltimore v. Lyman, 92 Md. 591, 
48 A. 145 (1901), cited in State ~ rel. Barney v. 
Hawkins, 257 P. 411 at 414-15. An examination of 
relevant Montana law demonstrates that the position of 
high school district superintendent appointed pursuant 
to section 20-4-401, MCA, is similar to that of the 
superintendent in Mayor of Baltimore v. ~. supra. 

Under ex1sting Montana statutes, district superin
tendents are appointed by school trustees, pursuant to 
section 20-4-401, MCA. A superintendent must enter into 
an employment contract with the trustees and is subject 
to termination of employment by them. Compensation and 
duration of employment are set by the trustees rather 
than by statute. While a superintendent has general 
supervisory responsibilities, the statutes make clear 
that the trustees exercise control over the 
superintendent's duties in the areas of policy 
implementation and administration, curriculum 
development, and textbook and library book selection,_as 
well as control over "any other duties prescribed by the 
trustees." § 20-4-402(2) to (5), (B), MCA. Thus, a 
district superintendent's powers, for the most part, are 
derived from and through the board of trustees, as was 
true in the Mayor of Baltimore case. See also 4 0 Op. 
Att'y Gen. No. 41 at 164 (1984), where-r;:;-- it was 
concluded that a school district superintendent does not 
have the power to enter into a contract on behalf of the 
school district; Farley v. Board of Education, 62 Okla. 
181, 162 P. 797, 799 (1917) (school superintendent, 
whose employment arose out of a contract whereby he 
acted under the direction or control of others and the 
duration and extent of his employment depended upon the 
terms of the contract, was an employee rather than an 
officer) ; State ex rel. Rusch v. Board of County 
Commissioners, 121 Mont. 162, 165-66, 191 P.2d 670, 672 
(1948) ("one who holds a position at the will of the 
appointing power is not usually classed as a public 
officer"). Under these circumstances, the position of 
district superintendent does not fit within part of the 
definition of "public office" (§ 2-16-602 (1) (c), MCA) 
which requires that duties be performed independently 
and without control of a superior power. 

Because a district superintendent of schools is not a 
"public officer" within the scope of the Recall Act, the 
recall procedure is inapplicable. Rather, it is within 
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the province of the school trustees to determine whether 
the employment of a district superintendent should be 
terminated, pursuant to section 20-4-401(4), MCA. 

THEREFORE, IT IS MY OPINION: 

A high school district superintendent, appointed 
under section 20-4-401, MCA, does not hold a 
"public office" within the scope of the Montana 
Recall Act. 
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VOLUME NO. 42 OPINION NO. 51 

FISH, WILDLIFE, AND PARKS, DEPARTMENT OF - Discussions 
between director of Department of Fish, Wildlife, and 
Parks and representatives of Confederated Salish and 
Kootenai Tribes not subject to open meeting law: 
INDIANS - Discussions between director of Department of 
Fish, Wildlife, and Parks and representatives of 
Confederated Salish and Kootenai Tribes not subject to 
open meeting law; 
OPEN MEETINGS - Discussions between 
Department of Fish, Wildlife, and 
representatives of Confederated Salish 
Tribes not subject to open meeting law; 

director of 
Parks and 

and Kootenai 

STATE AGENCIES - Application of open meeting law to 
director of Department of Fish, Wildlife, and Parks: 
ADMINISTRATIVE RULES OF MONTANA- Section 12.2.305: 
MONTANA CODE ANNOTATED - Sections 2-3-101 to 2-3-114, 
2-3-201 to 2-3-221, 2-3-202, 2-3-203, 2-15-ll2 (1), 
2-15-124(8)' 2-15-3301, 18-11-103: 
MONTANA CONSTITUTION - Article II, section 9: 
OPINIONS OF THE ATTORNEY GENERAL - 3 7 Op, Att' y Gen. 
No. 170 (1978). 

HELD: Discussions between the director of the 
Department of Fish, Wildlife, and Parks and 
representatives of the Confederated Salish and 
Kootenai Tribes are not subject to Montana's 
open meeting law. Final decisions by the 
director may, however, be subject to the 
public participation provisions in sections 
2-3-101 to 114, MCA, which give the public the 
opportunity to be heard at open meetings if an 
agency decision is of "significant interest." 

7 January 1988 

Larry J. Nistler 
Lake County Attorney 
Lake County Courthouse 
Polson MT 59860 

Dear Mr. Nistler: 

You requ"sl:ed my opinion on, the following question: 
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Whether discussions between the director of 
the Department of Fish, Wildlife, and Parks 
and representatives of the Confederated Salish 
and Kootenai Tribes are subject to Mol'tana' s 
open meeting statutory provisions. 

I conclude that such discussions de not constitute a 
"meetir;g" under section 2-3-203, MCA, because the 
director of the Department, when acting alone on behalf 
of the Department, does not fall within the scope of the 
term "quorum of the constituent membership" used in that 
~rovision. 

The facts giving rise to your question are undisputed. 
The director and tribal representatives have met 
regularly to discuss entering into a state-tribal 
cooperative agreement which would resolve potential 
conflicts over regulation of on-reservation hunting and 
fishing. Such a cooperative agreement is authorized by 
Title 18, ctapter 11, MCA. Sectiol' 18-11-103, MCA, 
permits a public agency, such as the Departre.ent, to 
enter into an agreement with any one or more tribal 
governments "to perform any administrative service, 
activity, or undertaking that any of the public agencies 
or tribal governments entering into the contract is 
authorized by law to per forTI." As Department head, the 
director is generally empowered to act on the 
Department's behalf in securing such agreements. 
§§ 2-15-112 (1), 2-15-3301, MCA. l-lhen attending the 
discussions the director was at times accompanied by his 
attorney and a regional supervisor. However, their 
presence could have no legal effect on securing the 
state-tribal agreement, since the authority lies in the 
director alone. The question presented here is whether 
the negotiations between the director and tribal 
representatives are subject to Montana's open meeting 
law, §§ 2-3-201 to 221, ~:CA. 

Montana's open meeting requirements are founded in the 
Constitution, article II, section 9: 

Ko peoson sha~l be deprived of the right to 
examine documents or to obsez-tte the 
deliberations of all public bodies or agencies 
o= state government and its subdivisions, 
except in cases in which the demand of 
~ndividual privacy clearly exceeds the merits 
of public disclosure. 
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This provision is implemented in part by the open 
meeting law. Section 2-3-203(1), MCA, states: 

All meetings of public or governmental bodies, 
boards, bureaus, commissions, agencies of the 
state, or any political subdivision of the 
state or organizations or agencies supported 
in whole or in part by public funds or 
expending public funds must be open to the 
public. 

That section further provides that a public meeting may 
be closed if the discussion relates to a matter of 
individual privacy and the presiding officer determines 
that the dema~ds of individual privacy exceed the merits 
of public disclosure. The meeting may also be closed to 
discuss litigation and collective bargaining strategy. 
§§ 2-3-203(3), (4), MCA. But see 37 Op. Att'y Gen. 
No. 170 at 716 (1978). Because-I conclude that no 
"meeting" has occurred here, there is no need to discuss 
whether the privacy or litigation exceptions apply to 
the discussions at issue. 

The term "meeting" is defined in section 2-3-202, MCA: 

As used in this part, "meeting• means the 
convening of ~ quo:um of the constituent 
membership of a pubhc agency or association 
described in 2-3-203, whether corporal or by 
means of electronic equipment, to hear, 
discuss, or act upon a rna tter over which the 
agency has supervision, control, jurisdiction, 
or advisory power. [Emphasis added.] 

Only such meetings are subject to the open meeting 
statutory requirements. S 2-3-203(1), MCA. The term 
"constituent membership" is not defined but presumably 
refers to a group of individuals possessing statutory 
authority to make decisions on behalf of the involved 
public agency by majority action. Examples of 
constituent memberships include the various state 
government commissions or advisory councils and numerous 
local government entities such as county commissions and 
school boards. Conversely, the department head of a 
state agency, such as the director here, can hardly be 
viewed as the "constituent membership" of his agency 
when carrying out statutory responsibilities vested in 
him alone. At the outset, therefore, substantial 
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textual difficulties accompany the contention that 
discussions between the director and tribal 
representatives fall within the scope of section 
2-3-202, MCA. The inapplicability of the "meeting" 
definition to a department head acting alone is further 
highlighted by the quorum requirement in section 
2-3-202, MCA, and the utilization of the words 
"deliberations" and "discussion" in sections 2-3-201 and 
2-3-203, MCA. 

"Quorum" is not specifically defined in the open meeting 
law. However, it is generally held that in the absence 
of a contrary statutory provision, a quorum consists of 
a majority of the entire body. Black's Law Dictionary 
1421 (4th ed. 1968); Mad Butcher, Inc. v. Parker, 628 
S.W.2d 582, 585 (Ar~ Ct. App, -----r"982); Alonzo v. 
Louisiana Dept. of Highways, 268 so. 2d 52, 5~ Ct. 
App. 1972). See S 2-15-124 (8), MCA (defining a quorum 
for quasi-judiCial boards as "a majority of the 
membership") • The term "quorum" is typically used in 
the context of a deliberative body consisting of members 
who act collectively. ~. State v. Conrad, 197 Mont. 
406, 643 P.2d 239, 241 (1982T1Boar~Trustees v. 
Board of County Commissioners, 186 Mont.l48, 606 P.2d 
1069, 1071, 1073 (1980); Alonzo v. Louisiana Dept. of 
Highways, 268 So. 2d at 54. See 74 C.J.S. 171 (1951) 
("The idea of a 'quorum' is that when that required 
number of persons goes into a session as a body the 
votes of a majority thereof are sufficient for binding 
action. Thus the word 'quorum' implies a meeting, and 
the action must be group action, not merely the action 
of a particular number of members as individuals") 
(citations omitted). Use of "deliberations" and 
"discussions" in the context of open meeting laws 
connotes collective discussion and collective 
acquisition of information among the "constituent 
membership" of the agency. See Grein v. Board of 
Education, 343 N.W.2d 718, 722--(Ne"b:""""1984); StoCkton 
Newspapers v. Members of ~ Redevelopment Agency, 214 
Cal. Rptr. 561, 564 (Cal. Ct. App. 1985); Accardi v. 
Mayor and Council of City of North Wildwood, ;368 A,2d 
416, 421 (N.J. 1976); ~People~ rei. Hopf v. Barger, 
332 N.E.2d 649, 658-59 (Ill. 1975). Indeed, to hold 
that an agency director alone is a "quorum of the 
constituent membership" of such agency effectively means 
that he would be deemed meeting with himself--a 
conclusion directly at odds with common sense. See 
MacLachlan v. McNary, 684 S.W.2d 534, 537 (Mo. Ct. App. 
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~ ~ 8 4) (a s ir.g le-rr.embe ::c body ca!":::10t have public 
:c:eetings) . 

~t is thus e\·ident that ;:he discussions betweer. the 
Ci:rector ar.d tribal represe!ltatives or other ~er..bers of 
t!".e public do net fall ":'~r.in the scope of sectior. 
2-3-202, 1-!CA. The ina]Oplicability of the oper. meetinc;; 
statutory previsions, however, does not mean an age~cy 
decisio~ to enter into a state-tribal cooperative 
ac;reement is ir.JI-.une from fUblic scrut1ny prior to the 
agreer.1ent being consull\!71ated. ?he Department has 
develofed procedures pursuant to section 2-3-103(1), 
MCA, to "assure adec:uate notice and [to] assist public 
participation before a final agency action is take~ that 
is of signi~icant interest to the public." See 
§ 12.2.305, l'.RM. t~hile the issue of whethera 
cocperative agreement arising from the cur~ent 
negotiations is of "significant interest to the public" 
is not be=ore me, the notice requirement ~ust be 
liberally construed to achieve the salutary purpose ef 
the public participation provisions in sections 2-3-101 
to 114, MCA. Compliance with these provisions \:ill 
permit full public i~volvemer.t in gover~mental 

decisionmaking. 

THEREFORE, IT IS MY OPINION: 

Discussions between the direc~or of the Department 
oo Fish, Wildlice, and Parks and representatives of 
the Confederated sa:~s~ and Kootenai Tribes are not 
subject to Montana's open meeting law. Final 
decisions by the director may, however, be subject 
to the public partic1pation provisions in sections 
~-3-101 to 114, MCA, which give the public the 
opportunity to be heard at open meetings i= an 
agency decision is cf ''sig~ificant interest.•• 
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VOLUME NO. 42 OPINION NO. 52 

COUNTIES -Operation of county assessor's office; 
COUNTY COMMISSIONERS - Operation of county assessor's 
office; 
COUNTY OFFICERS AND EMPLOYEES Operation of county 
assessor's office; 
REVENUE, DEPARTMENT OF - Operation of county assessor's 
office; 
TAXATION AND REVENUE - Operation of county assessor's 
office; 
MONTANA CODE ANNOTATED - Sections 2-18-103, 7-4-2110, 
7-4-2203, 7-4-2401, 7-4-2503, 7-4-2505, 15-8-102; 
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. No. 
23 (1987), 36 Op. Att'y Gen. No. 68 (1976). 

HELD: The Department of Revenue is responsible for 
the internal operation of a county assessor's 
office, including employment practices, except 
with regard to county assessors and their 
deputies, whose employment is controlled by 
statute. 

8 January 1988 

Patrick L. Paul 
Cascade County Attorney 
Cascade County Courthouse 
Great Falls MT 59401 

Dear Mr. Paul: 

You requested my opinion concerning the following issue: 

Is the county assessor or the Department of 
Revenue responsible for setting the policies 
and internal operating procedures of the 
office of a county assessor? 

The county assessor is listed in secticn 7-4-2203, MCA, 
as one of the county officials who may be elected or 
appointed in each county, and section 7-4-2110, MCA, 
provides that the county commissioners have the power to 
supervise the official conduct of all county officers. 
However, section 15-8-102, MCA, states that county 
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assessors are agents of the Department of Revenue (DOR) 
"for the purpose of locating and providing the 
department a description of all taxable property within 
the county, together with other pertinent information, 
and for the purpose of performing such other 
administrative duties as are required for placing 
taxable property on the assessment rolls." Thus, the 
question is whether the State Department of Revenue or 
the coun~y is responsible for the assessor's office. 

The argument was recently made in the Montana Supreme 
Court that county commissioners, pursuant to section 
7-4-2110, MCA, are responsible for the actions of a 
county assessor. The Court responded as follows: 

Section 7-4-2110, MCA, gives the county 
commissioners supervisory power over the 
county assessors "under such limitations and 
restrictions as are prescribed by law . " 
Section 15-8-102, MCA, is such a limitation 
prescribed by law. This much newer statute 
makes the county assessor an agent of DOR ...• 
The changes made in 197 3 removed supervision 
of all internal operations of the assessor's 
office from the County Commissioners and 
placed it with DOR. 

Cantwell v. Geiger, 44 St. Rptr. 1574, 1577, P.2d 
(1987). Thus, generally speaking, the internal 

operations of a county assessor's office are the 
responsibility of the DOR. 

More specifically, you asked which entity is responsible 
for the hiring, firing, and assignment of duties of 
employees in a county assessor's office. The county 
assessors are elected or appointed and therefore serve 
at the instance of the electorate or appointing power. 
§ 7-4-2203, MCA. Any deputy assessors serve at the 
instance of the county assessor. S 7-4-2401, MCA. 
County assessors and their deputies are paid by the 
county. SS 7-4-2503, 7-4-2505, MCA. See also 
§ 2-18-103, MCA; 42 Op. Att 1 y Gen. No. 23 ( 191i7) . ---cJi1 
the other hand, the other people in the county 
assessor's office are state employees, who are hired by 
the DOR. 36 Op. Att'y Gen. No. 68 at 453 (1976). Thus, 
the DOR has the power and responsibility for the hiring, 
firing, and assignment of duties of employees in a 
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county assessor's office, with the exceptio~ of the 
county assessors and their deputies. 

THEP£FORE, IT IS ~:y OPINION: 

The Department o= Revenue is responsible for the 
internal operation of a county assessor's office, 
including employment practices, except with regarc 
to county assessors and their deputies, whose 
employment is controlled by statute. 

~
rs, 

GREELY 
Attorney General 
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VOLUME NO. 42 OPINION NO. 53 

LIENS - 1\hether notice o~ right to claim construction 
:ien must be acknowledged; 
PROPERTY, REAL- Whether notice of right to claim 
construction lien must be acknowledged; 
REAL ESTATE - Whether notice of right to claim 
construction lien must be acknowledged; 
TITLE TO PROPERTY - l~hether notice of right to claim 
construction lien encumbers; 
MONTANA CODE ANNOTATED- Title 70, chapter 21; 
70-21-201, 70-21-203, ~0-21-301, 71-3-521 
71-3-522, 71-3-523, 71-3-526, 71-3-531, 
71-3-535, 71-3-536; 
MON'O:ANA LAWS OF 1987 - Chapt<?r 202. 

sections 
to 542, 

71-3-532, 

HELD: ~ notice of right to claim a lien filed with a 
county clerk and recorder pursuant to section 
71-3-531, MCA, is not subject to the 
acknowledgment requirements of section 
70-21-203, MCA. 

Harold F. Hanser 
Yellowstone County Attorney 
Yellowstone County Courthouse 
Billing~ MT 59101 

Dear Mr. Hanser: 

11 January 1988 

You have requested my opinion concerning the following 
question: 

Is a notice of right to claim a lien sought to 
be filed pursuant to section 71-3-531, MCA, 
required to be acknowledged in accordance with 
section 70-21-203, MCA, before a county clerk 
anrl recorder may accept it "or such filing? 
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I conclude that such notice need not be ackno~ledged as 
a condition to filing. 

The 1987 Legislature substantially revised Montana 
statutes dealing ~ith mechanics' liens and established a 
ne~ procedure for perfecting a "construction lien." 
1987 Mont. La~s, ch. 202 (codified in §§ 71-3-521 to 
542, MCA); ~generally Joint InterimiCommittee on Lien 
La~s. Creditor's Rights v. Debtor's Shields: ~Report 
$$. the 50th Legislature 8-12 (1986). A construction 
lien is, as a general matter, one against real property 
~hich arises from the furnishing of services or 
materials used to produce a change in the physical 
condition of that property. §§ 71-3-522 (2), 
71-3-522(5), 71-3-523, MCA. The amount of the lien is 
limited to the unpaid portion of the amount agreed upon 
by the contracting o~ner, defined as "a person INho o~ns 
an interest in real estate and ~ho, personally or 
through an agent, enters into an express or implied 
contract for the improvement of the real estate [,]" and 
the person furnishing the services or materials. 
§§ 71-3-522(3), 71-3-522{4), 71-3-526, MCA. A notice of 
right to claim a lien must ordinarily be delivered or 
mailed to the contracting o~ner and, ~ithin five 
business days of such delivery or mailing, filed ~ith 
the clerk and recorder of the county in ~hich the 
improved property is located as a condition precedent to 
filing a construction lien. §§ 71-3-531 (2), {4), (5), 
MCA. The notice's content is statutorily prescribed and 
intended to ~arn the property o~ner that a lien may 
attach as a result of the services or supplies furnished 
and that the o~ner should take precautions to avoid the 
possibility of double payments with respect to the 
improvements. § 71-3-532(3), MCA. The statutory form 
of the notice does not provide for ackno~ledgement. The 
contents of and filing requirements for the actual 
construction lien are separately set :Forth in sections 
71-3-535 and 71-3-536, MCA. 

Title 70, chapter 21, MCA, deals broadly ~ith the 
recordation of instruments or judgments affecting title 
to or possession of real property. See § 70-21-201, 
MCA. Section 70-21-203, MCA, mandatesthat all such 
instruments, with specified exceptions inapplicable 
here, be ackno~ledged as provided under Title 1, chapter 
5, parts 1 through 3, before recordation by a county 
clerk and recorder. I need not determine ~hether a 
clerk and recorder's obligation to accept a notice of 
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right to claim a lien for "filing" constitutes a duty to 
"record" such document since, for those reasons stated 
be low, I cone 1 ude the notice is not an "instrument" 
subject to the acknowledgment requirements of section 
70-21-203, MCA. 

It must be emphasized that the recordation provisions in 
Title 70, chapter 21 are intended to govern the 
recordation of only certain kinds of instruments or 
judgments, and therefore do not control, or even 
authorize, the recordation of other documents. The 
types of instruments subject to these provisions are 
described more fully in section 70-21-301, MCA, which 
defines the term "conveyance" to include "every 
instrument in writing by which any estate or interest in 
real property is created, aliened, mortgaged, or 
encumbered or by which the title to real property may be 
affected, except wills." Although this term appears 
only in sections 70-21-301 to 309, MCA, it seems clearly 
intended to have a meaning coterminous with that of 
"instrument" in section 70-21-201, MCA; any other 
interpretation would necessarily limit the provisions in 
Title 70, chapter 21, part 3, which detail the effects 
of recordation, to a lesser group of instruments than 
othervtise allowed to be recorded under such chapter--a 
result directly at odds with the object of those 
prov~s~ons. When the meaning of the term "instrument" 
is so amplified, it becomes obvious a notice of right to 
claim a lien does not fall within its scope because such 
notice has no impact, either as an encumbrance or in 
some other manner, on title to or possession of the 
involved real property. A notice instead serves merely 
to alert a property owner that construction services or 
supplies have been, or are being, furnished and that the 
owner should take various steps to ensure payments he 
makes to one contractor, which are to be used in whole 
or in part to satisfy obligations to a subcontractor, 
are actually utilized for their intended purposes. 

THEREFORE, IT IS MY OPINION: 

A notice of right 
county clerk and 

to claim a lien 
recorder pursuant 
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71-3-531, MCA, is not subject to the ackno~ledgment 
requirements of section 70-21-203, MCA, 
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VOLUME NO, 42 OPINION NO. 54 

COUNTIES - Publication of annual statement of financial 
condition; 
~ONTANA CODE JI.NNOTATED Sections 1-2-101, 7-5-2123, 
7-5-2123 (1) (b); 
OPINIONS OF THE ATTORNEY GENERAL- 39 Op. Att'y Gen. No. 
77 (1982) ; 
MONTANA LAWS OF 1985 -Chapter 193, section 1. 

HELD: The county clerk's annual statement of 
financial condition must be published annually 
in a newspaper in full. It may not be 
published in su~roary form or by reference. 

11 January 1988 

Arnie A. Hove 
McCone County Attorney 
McCone County Courthouse 
Circle MT 59215 

Dear Mr. Hove: 

You have requested my opinion on the following question: 

l'lhether the county clerk's annual statement of 
the county's financial condition may be 
published in a newspaper in summary form by 
reference, or whether it must be published in 
full. 

The pertinent statute is section 7-5-2123, MCA, which 
reads: 

Publication of board proceedings ~ annual 
financial statement. (1) The board of county 
commiss~oners has jurisdiction and power, 
under such limitations ar.d restrictions as are 
prescribed by law, to cause to be published in 
a newRpaper: 

(a) at the adjournment of each session of the 
board, in full and complete detail or in 
summary form or by reference, with the full 
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and complete text made available on request, a 
complete list of all claims ordered paid for 
all purposes, showing the name, purpose, and 
amount, and a fair summary of the minutes and 
records of all of its proceedings; 

(b) annually, the county clerk's annual 
statement of the financial condition of the 
county. 

(2) publication in full, in summary, or by 
reference of such minutes and records of 
proceedings must be made within 21 days after 
the adjournment of the session. Publication 
of the financial statement must be made within 
30 days after the presentation of the same to 
the board. The board shall not allow or order 
paid any claim for any such publication of 
minutes and records of proceedings or annual 
financial statement unless made within the 
time herein prescribed therefor. 

In 1985, subsections (1) (a) 
chapter 193, section 1. 
subsection (1) (a) read: 

and (2) 
Prior 

were amended, in 
to the amendment 

[A] t the adjournment of each session of the 
board, a complete list of all claims ordered 
paid for all purposes, showing the name, 
purpose, and amount, and a fair summary of the 
minutes and records of all -of its 
proceedings[.] 

Subsection (2) read in part: 

Publication of such minutes and records of 
proceedings must be made within 21 days after 
adjournment of the session. 

The effect of the 1985 amendment was to enable the board 
of county commissioners to publish in a newspaper in 
summary form or by reference, claims ordered paid by the 
county, which prior to the amendment had to be published 
in full. It did not expand the commissioners' authority 
to publish the annual financial statement in summary 
form or by reference. See Minutes of Local Government 
Committee, hearing on House Bill 379, Feb. 7, 1985; 
(Rep. Garcia, sponsor, stated that the bill provides 
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optional publication requirements 
the claims ordered paid by 
commissioners) . 

for the minutes and 
boards of county 

Section 7-5-2123 (1) (b), MCA, which provides for annual 
publication of "the county clerk's annual statement of 
the financial condition of the county,• was not affected 
by the 1985 legislation. There is no language in the 
statute that permits the county commissioners to 
summariz~ or publish by reference the annual financial 
statement. The rules of statutory construction require 
me to ascertain and declare the terms and substance of 
the statute, and in doing so I may not insert what has 
been omitted or omit what has been inserted there·in, 
§ 1-2-101, MCAJ Chennault v. Sager, 187 Mont. 455, 610 
P.2d 173, 176 (1980). If the Legislature had intended 
to extend the commissioners' authority to summarize the 
annual financial statement or publish it by reference, 
it would have done so. I therefore conclude that the 
county commissioners may not publish the county's annual 
financial statement in summary form or by reference. 

Finally, it should be noted that in 39 Op. Att'y Gen. 
No. 77 at 296 (1982), I held that the language of 
section 7-5-2123, MCA, is mandatory rather than 
directory. My holding was based on the rationale that 
taxpayers of the county are entitled to know, by such 
publications, how, for whom, and for what their tax 
money is being spent. I also noted the public policy to 
give broad public exposure to matters pertaining to the 
expenditure of public money. The board of county 
commissioners is thus obligated to publish in full the 
county's annual financial statement. 

THEREFORE, IT IS MY OPINION: 

The county clerk's annual statement of financial 
condition must be published annually in a newspaper 
in full. It may not be published in summary form 
or by reference. 
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VOLUME NO. 42 OPINION NO. 55 

CITIES AND TOWNS - Authority to license poker, bingo, 
and keno games and poker and keno machines, as well as 
the premises on which these games are conducted; 
GAMBLING - Authority to license poker, bingo, and keno 
games and poker and keno machines, as well as the 
premises on which these games are conducted; 
LICENSES - Authority to license poker, bingo, and keno 
games and poker and keno machines, as well as the 
premises on which these games are conducted; 
MONTANA CODE ANNOTATED - Title 23, chapter 5, parts 3, 
4, 6; sections 7-1-112(5), 23-5-321, 23-5-322, 23-5-421, 
23-5-422, 23-5-615; 
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. No. 
6 (1987), 37 Op. Att'y Gen. No. 67 (1977), 35 Op. Att'y 
Gen. No. 86 (1974). 

HELD: 1. The authority granted cities and towns in 
Montana to license card games, bingo or keno 
games, and video draw poker or keno machines 
extends only to licensing individual games, 
tables, and machines; it does not extend tn 
licensing the premises on which these games of 
chance are conducted. Pursuant to sections 
23-5-322 and 23-5-422, MCA, cities and towns 
may regulate the premises on which gambling 
occurs by means other than licensing of 
premises. The amounts of the license fees for 
card games, bingo or keno games, and keno 
machines are within the sound discretion of 
the city or town. The license fee for each 
video draw poker machine may not exceed $100. 

2. 35 Op. Att'y Gen. No. 86 (1974) is overruled 
insofar as it conflicts with the holding of 
this opinion. 
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Dillon City ~ttorney 
125 North Idaho Street 
Dillon MT 59725 

Dear Mr. Dwyer: 

-194-

You have requested an opinion concerning: 

12 C"anuary 1988 

~he nature and extent of the authority granted 
to cities anrl towns to establish and collect 
license fees under the Montana Card Garnes Act 
(Tit, ?3, ch. 5, pt. 3, MCA), the Bingo and 
Raffles Law (Tit, 23, ch. 5, pt. 4, MCA), and 
the Video Draw Poker Machine Control Law of 
1985 (Tit. 23, ch. 5, pt. 6, MCA). This 
auestion relat"s to both licenses for gamh1g 
establishments and licenses for individual 
games or machines. 

The Montana Supreme Court s"t the para~eters for 
answering auestions such as yours in 1978. 

[T] he Montana Legislature expressly chose to 
regard the question of gambling as a matter of 
statewide, as contrasted with local, concern. 
In effect, the legisla':ure has preempted the 
field w1th regard to the authorization of 
certain forms of gambling and card games. In 
State ~ rel. City of Libby ~ Haswell, 14 7 
Mont. 492, 414 P.2d 652 (1966), case 
concerning a con:lict, such as the instant 
one, in the area of liquor controJ, this Court 
recognized the applicable principle' 

"[W)hen the statP has exercised a power 
through its statutes which clearly show that 
the state leci~lature deems the subiect matter 
of the legiilation to be a matter -of general 
statewide concern rather than a purely local 
~ur:icipal problem, the city is then without 
the essential authority or power to pass or 
adopt any ordinance dealing with that subject 
mat~er." 147 Mont, 495, 414 P.2d 654. 
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See also: ~ of Billings v. Herold, 130 
Mont. 138, 2961'.2d 263 (1956) ;state ex rel. 
Wiley ~ District Court, 118 ~1ont. 50, 164 
P.2d 358 (1945). 

It is axiomatic that legislative intent is 
first to be ascertained from the language of 
the lawmakers. Green ~ City of Roundup, 117 
Mont. 249, 157 P~10 (1945). We conclude, 
from the plain language of the gambling acts, 
that the legislature intended to grant minimal 
power to the local governments regarding 
regulation of gambling, such power being 
confined tp a discretionary licensing power. 

DeLong v. ~. 175 Mont. 152, 156-57, 573 P.2d 160, 
162, 163 (1977). 

Examining the statutes granting this discretionary 
licensing power (§§ 23-5-321, 23-5-322, 23-5-421, 
23-5-422, 23-5-615, MCA), I find that they do not grant 
cities and towns authority to license the premises on 
which these types of gambling are conducted. I am aware 
that an opinion of my predecessor, 35 Op. Att'y Gen. 
No. 86 at 219 (1974), holds the contrary. I overrule 
that portion of the opinion, based on the Montana 
Supreme Court's holding in DeLonq v. Downes, supra, The 
discussion in my recent opinion, 37 Op. Att'y Gen. 
No. 67 at 271A (1977), should also be read in light of 
that case. See also 42 Op. Att'y Gen. No. 6 (1987). 

The discretionary licensing powers referred to above are 
identical for the ~ontana Card Games Act and the Bingo 
and P.affles Law, which also covers keno machines. The 
pertinent lan<;ruage from these laws ic• 

Issuance of licenses £y local governing 
bodies. fTI Any city, t.own, or county may 
issu<; licenses for games of chance provided 
for in this part to be c~nducted on premises 
which have been licensed f'or the saJ.e of 
liquor, beer, food, cigarettes, or any other 
consumable products. ~li thin the cities or 
towns, such licenses may be issued by the city 
or town council or commission. . . • When a 
license has been required by any oi ty, town, 
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or county, no game of chance as provided for 
in this part may be conducted on any premises 
which have been licensed for the sale of 
liquor, beer, food, cigarettes, or any other 
consumable product without such license having 
first been obtained. 

(2) Any governing body may charge an annual 
license fee for each license so issued under 
this part, which license fee, if any, shall 
expire on June 30 of each year, and such fee 
shall be prorated. 

§§ 23-5-321, 23-5-421, MCA. 

Regulations of governing body. (1) The 
governing body authon.zed to ~ssue gambling 
licenses pursuant to this part may establish 
by ordinance or resolution regulations 
governing the qualifications for the issuance, 
suspension, and revocation of such gambling 
licenses. 

(2) Additional regulations may also be 
adopted for the purpose of the protection of 
the public health, welfare, and safety of the 
citizens of the state of Montana and to assure 
compliance with the intent of this part. 

§§ 23-5-322, 23-5-422, MCA. 

I find no indication that the Legislature intended to 
authorize both premises licensing and individual game 
licensing. First, looking to the words of the statute 
as the prime indicator of legislative intent (Thiel v. 
~Drilling, Ltd. 1980-II, 42 St, Rptr. 152~22, 
710 P.2d 33, 35 (1985)), I find that the only prem1ses 
license contemplated is for "the sale of liquor, beer, 
food, cigarettes, or any other consumable products." If 
the Legislature had intended that cities and towns be 
authorized to establish a further level of licensing for 
these establishments, they would have indicated this. 
They did not, and I find no indication in the 
legislative history of these laws of that intent. I 
have also examined sections 23-5-322 and 23-5-422, MCA, 
which authorize cities and towns to adopt additional 
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regulations for the purposes of protecting the public 
health, welfare, and safety. I find none of these 
purposes would be advanced by the addition of another 
level of premises licensing beyond the licensing of 
individual games or machines. However, the statutes 
clearly contemplate other methods of regulation. See 
below. Thus, the holding in my opinion, 37 Op. Att'y 
Gen. No, 67 at 217A (1977), wherein I concluded that a 
city may restrict by ordinance the hours of licensed 
gambling, remains valid. 

It should be noted that the grants of authority to local 
governments to regulate gambling contained in sections 
23-5-322 and 23-5-422, MCA, permit local governments to 
establish regulations for premises on which such 
gambling occurs. This regulation may not take the form 
of restrictions on licenses for premises, but it may 
take any other form allowed by law. 

The following statute dealing with video draw poker 
machines states more unequivocally: 

(l) Any city, town, or county governing body 
may issue to a person who meets the 
qualifications of 23-5-611 a license for each 
video draw poker machine to be used on the 
premises of a licensed establishment. A 
machine may be 1 icensed by a city or town if 
located in the city or town or by the county 
if the machine is not located. in a city or 
town. 

(2) In addition to the license fee paid under 
23-5-612, a governing body may charge an 
annual license fee for each license issued 
under this section .... 

(3) Such license fee may not exceed $100. 

S 23-5-615, MCA. This statute clearly grants cities and 
towns the authority to issue licenses onlv for 
individual games and machines. The only financial 
limitation imposed on local governments issuing licenses 
'!Cor these games or machines is that video draw poker 
machine license fees may not exceed $100, S 23-5-615(3), 
MCA. 
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Questio~1S have arise!"! as to whether cities and tow!'I.S 
with self-governl1'ent powers possess an:· additional 
authority to regulate gambling. These questions have 
been answerer. beth by statute (§ 7-1-112(5), MCA) and by 
case law (Tipco )orp. Inc. v. City of Billings, 39 St. 
P.ptr. 600, fG3, 6 2 P.2d 1074,1077 (1982)). Cities and 
towns with self-government powers possess no additional 
power to reguJ.a'ce gambli"g. See also 42 Op. ll.tt 'y Gen. 
No. 6 (1987\. -- --

THEREFORE, IT IS MY OPINION: 

1. The authority granted cities and towns in 
~oC~tana to license card games, bingo or keno 
games, and video draw p0ker or keno machines 
extends only to licensing individual games, 
tables, and machines~ it does not extend to 
licensing the premises on which these games of 
chance are conducted. Pursuant to sections 
23-5-322 and 23-5-422, MCA, cities and towns 
may regulate th<e premises on which gambling 
occurs by means other than licensing o~ 
premises. The amounts of the license fees for 
card games, bingo or keno games, and keno 
machines are within the sound discretion of 
the city or town. The license fee for each 
video draw poker machine may not exceed $100. 

2. 35 Op. Att'y Gen. No. 86 (1974) is overruled 
insofar as it conflicts with the holding of 
this opinion. 
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1"QI.UME NO. 42 OPINION NO. 56 

COL~TY OFFICERS AND EMPLOYEES - Fees charged by district 
court clerk for petitions for legal separation and 
dissolution; 
COUNTY OFFICERS AND EMPLOYEES - Fee charged by district 
court clerk when decree of legal separation is converted 
to decree of dissolution; 
MARRIAGE AND LJIVORCE - Fees charged by dis'or~ct court 
clerk for petitions for legal separation and 
dissolution; 
MARRIAGE AND DIVORCE - Fee charged by district court 
clerk when decree of legal separation is conver':ed to 
decree of dissolution: 
MONTANA COD':: AlWOTA'!'ED Sections 1-2-101, 25-1-201, 
25-l-20: (1) (a), 4C-4-103, 40-4-103 (2) and (3), 40-4-105, 
40-4-105 (1) and (3), 40-4-108. 

HELD: The district court clerk nay not charge a fee 
for fi~inc a oetition for dissolution under 
section 2S-l-201 (1) (a), ~CA, wrer. a motion is 
r;-,ade unde:: section 40-4-108 (2), MCA, to 
convert a decree of legal separation to a 
decree of dissolution. 

Larry J. Nistler 
Lake County Attorney 
Lake Ccunty Courthouse 
Polson MT 59860 

Cear Mr. ~is~~er: 

You requested ~y opi~icn on t~e fo::owing question: 

When a decree of legal separation is converted 
to a decree of dissolution under section 
40-4-108, MCA, is the diEtr~ct court clerk 
req~ired tc charge n ~ee of SlOO :or ~ilins a 
petition fer Ciasolutio~ c: narriaqe? 

Section °5-1-201, !-!CA, sets 
the clerk c~ the district 
per":inent part: 

forth tl'.e 
court. 

?arious fees 
It provides 

of 
:.:! 
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( 1) The clerk of the district court shall 
collect the following fees: 

(a) at the commencement of each action or 
proceeihns, except a petition for dissolution 
of marriage, from the plaintiff or petitioner, 
$60; for filing a complaint in intervention, 
from the intervenor, $60; and for filing a 
petition for dissolution of marriage, a fee of 
$lOCI.[. J [Emphasis added. J 

Under this statute, a fee of $60 must be collected for 
filing a petition for legal separation, and a fee of 
$100 for a petition for dissolution of marriage. 

Section 40-4-108, MCA, provides a method for obtaining a 
decree of dissolution of marriage after a decree of 
legal separation has been issued. Under this section, 
at least six months after a decree of legal separation 
has been entered, the court, on motion of either party, 
shall convert the decree of separation to a decree of 
dissolution of marriage. The question is whether the 
motion is a "petition for dissl".!lution" filed at the 
"ci"Jmmencement" of an actil".!n or proceeding under section 
25-1-201 (1) (a), MCA. 

Under sections 40-4-103(2) and (3), MCA, the petitii"Jn is 
the initial pleading for a dissolution or legal 
separation and is followed by a "response.• Under 
section 40-4-105, MCA, the petition must be verified and 
must contain specific information enumerated in that 
section. The petition must be served according to the 
rules of civil procedure. s 40-4-10513), MCA. These 
statutes provide the exclusive method for commencing an 
action for a legal separation or dissolution. 

The procedure in section 40-4-108(2), MCA, does not 
e:1tail commencement l".!f a new- action. The motion fi"Jr 
converting the decree is a cl".!ntinuation of the initial 
cause of action for legal separatil".!n. The motion 
certainly cannot be equated with a verified petition in 
sections 40-4-103 and 40-4-105, MCA. None of the 
enumerated information in section 40-4-105 (1), MCA, is 
included in the motion because the information is 
already contained in the petition for legal separation. 
~~oreover, no time for a responsive pleading to the 
motion is !)rovided for .in the statute because the court 
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has no discretion to deny the motion. ~ 
Co~issioner's Note to section 40-4-108(2), MCA. 

It is evident, therefore, that the Legislature intended 
to provide a simple procedure for convertincr a legal 
separation into a dissolution without the nece~£ity of 
proceeding through a separate action. 

Section 25-1-201 (1) (a), MCA, requires payment of filing 
fees "for filing a petition for dissolution of 
marriage." As I have already concluded, a motion under 
section 40-4-108, MCA, is not a petition for 
dissolution. I cannot construe the section to require 
payment of a filing fee for a motion for conversion, 
where the Legislature did not so provide. § 1-2-101, 
MCA. 

THEREFORE, IT ~S MY OPINION: 

The district court clerk may not charge a fee for 
filing a petition for dissolution under section 
25-1-201 (1) (a), MCA, when a motion is made under 
section 40-4-108 (2), MCA, to convert a decree of 
legal separation to a decree of dissolution. 
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NOTICE or FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Proposals of the Department 

of Revenue are reviewed only in regard to the procedural 

requirements of the Montana Administrative Procedure Act. The 

Committee has the authority to make recommendations to an agency 

regarding the adoption, amendment, or repeal of a rule or to 

request that the agency prepare a statement of the estimated 

economic impact of a proposal. In addition, the Committee may 

poll the members of the Legislature to determine if a proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resoluticn recommending th~t an agency adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO US2 TH2 ADMINISTRATIVE RULES OF MONTANA AND THE 
'·lONTANA ADMINISTRATIVE REGISTER 

i:iefini ti ~ns: ,!.d::;inistrative Rules of :·:ontana (AR~) is a 
"ooseleaf com?ilation by department of all 
rules of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

:·1ont3.n3. Administrative Register (:·!Art) is s soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the !ittorney general (At1:orney General's 
O~inions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

Use of the Administrative Rules of Montana (;.R:O: 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult AR:1 topical 
update the rule 
accumulative table 
contents in the last 
Register issued. 

index, volume 16. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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A:C~~ULATIV~ TABLE 

!he Administrative Rules of ~ontana (ARM) is a compilation of 
existing permanent rules of t~ose executive agencies which 
have been designated by the Montana ?rocedure Act for 
inclusion in the AR~. The AR~ is updated through September 
30, 193~. This table includes those rules adopted during the 
period September 30, 1987 through December 31, 1987 and any 
proposed rule action that is pending during the past 6 month 
period, (A notice of adoption mus't be published within 6 
months of the published notice of the proposed rule,) !his 
table does not, however, include the contents of this issue 
of the ~ontana Administrative Register (~AR). 

To be current on proposed and adopted rule~aking, it is 
necessary to check the ARM updated through September 30, 
1987, this table and the table of contents of this issue of 
the "l.~R. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1987 or 1988 Montana Administrative Register. 

I-V 

2.5.201 

2.5.201 

2.21.IS05 

2. 21 .IJ04 
2.21. 810 

2.21. 6706 

and other rules - ~se of State's 
Telecommunications Systems and Facilities, 
Approval of Installations, Modifications or 
Removal of Telecommunications Systems - Use of 
Systems, o. 1229, 2086 

of 
Bids 

and 

and other rules - Purchasing - Definitions 
Department Responsibilities - Delegation 
Purchasing Authority - Competitive Sealed 
and Proposals - Small Purchases of Supplies 
Services, p. 799, 21ll4 
and other rules - Contracting for Supplies and 
Services, p, 1151, 1961 
and other rules -Holidays for State Employees, 
p. 1841J, 2369 
and other rules -Sick Leave Fund, p, 733, 1202 
and other rule - Sick Leave Fund - structure of 

Award 

(Public 
I-III 

Fund- ~ligibility to Receive Grants, p, 1 
and other rules - Employee Incentive 
Program, p. 505, 1337 

Employees' Retirement Board) 
and other rules - Salary and Service Credits for 
Retirement Systems - Qualifying Out-of-state 
Service in P'RS - Purchasing ~ilitary Service in 
the Sheriffs' Retirement System - Granting Full 
Service Credit for Temporary Service Reductions, 
p. 617, 1338 
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I-IX 

2.44.507 

(Workers' 
2.52.310 
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Retirement Board) 
and other rules - Teachers• Retirement System, 
p. 1600' 2233 
Formula for Determining Contributions Due on 
Termination Pay, p. 2277 

Compensation Judge) 
and other rule - Procedural Rules - Time and 
Place of Trial -Appeals, p. 1149, 1618 

AQ~I£~~!UR~L-Deeartment £tL-!!~le 4 

I 

I-II 

I-II 

I-VII 
I-XI 

4.4.302 

4.5.110 

4.12.1806 

Assessment of Fees for Financial Consulting and 
Debt Mediation, p. 803, 1342 
and other rules - Produce Wholesalers - Itinerant 
Merchants - Establishing Bond Equivalents, 
p. 622, 1341 
Emergency Rule - Creating a Quarantine to Prevent 
the Entry of Varroa Mite Infested Honeybees into 
Montana, p. 1963 · 
Administration of the Honey Bee Program, p. 1855 
Administration of the Alfalfa Leaf-cutting Bee 
Program, p. 1232, 1965 
and other rules - Administration of Claims 
Against State Hail Insurance, p. 1861 
and other rules - Regulation of Noxious Weed 
Seeds and Seed Merchandising Licenses, p. 1859 
Collection of Fees for Produce Inspections, 
p. 805, 1340 

[!!!E AU~!q~, Title 6 

I-IV 

I-VII 
I-IX 

I-X 

(Board of 
8.6.413 
(Board of 
8.10.1006 
(Board of 
8.12.603 
8. 12.606 

8.12.607 

(Board of 
8.14.601 

2-1/28/BB 

Group Coordination of Benefits, p. 940, 
1766 
Independen-t Liability Funds, p. 1864, 2372 
Periodic Payment of Quarterly 
p. 1868' 2373 
Health Maintenance Organizations, 

Architects) 
Fee Schedule, p. 2213 

Barbers) 

Premium 

p. 1238, 

Procedure Upon Completion, p. 627, 1205 
Chiropractors) 

Examinations, p. 2122, 44 

1371, 

Taxes, 

1770 

and other rule - Renewals - Continuing Education 
- Inactive Status, p. ROB, 1343 
and other rules - Unprofessional Conduct - Code 
of Ethics - Disciplinary Actions - Independent 
Medical Evaluations - Consultations, p. 2215, 3 

Cosmetology) 
and other rules - Schools - Instructors 
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Applications - Examinations - Electrology 
Sanitary Standards - Salons - Licenses, p. 2278, 
4 

(State Electrical Board) 
8.18.402 and other rules - Applications - Fees 

(Board of 
8.22.1804 
(Board of 
8.211.1105 

8.24.409 
(Board of 
8.28.1120 
(Board of 
I 

Examinations - Continuing Education, p. 5 
Horse Racing) 

Twin Trifecta, p. 739, 1619 
Landscape Architects) 

and other rule - Examinations - Renewals, 
p. 21211 
Fee Schedule, p, 9 

Medioal Examiners) 
Fee Schedule, p. 2127, 115 

Morticians) 
and other rules - Transfer or Sale of Mortuary 
License - Board Meetings and Fee Schedule, 
p. 1251' 2088 

(Board of Nursing) 
I and other rules - Verification of License to 

Another State - Application for Recognition 
Certificate of Nurse-Midwifery - Renewals, 
p. 1253, 1620 

(Board of Nursing Home Administrators) 
8. 311.403 and other rules - Board Meetings - Public 

Information - Examinations - Continuing Education 

8.34.4111 
(Board of 
8.36.1109 

- Fee Schedule - Reinstatement, p. 223, 1206 
Examinations, p. 2129 

Optometrists) 
and other rules - Fee Schedule - Therapeutic 
Pharmaceutical Agents, p. 1718, 2234 

(Board of Outfitters) 
8.39.401 and other rules - Board Organi%ation - Procedural 

Rules - Public Participation Outfitters 
Standards and Requirements, p. 1870, 46 

(Board of Pharmacy) 
8.40.4011 and other rule - Examination Fee - Rescheduling 

(Board of 
8.112,403 
(Board of 
8.48.1105 
(Board of 
8.50.423 

of Dangerous Drugs, p. 2294 
Physical Therapy Examiners) 

Fees, p. 2220 
Professional Engineers and Land Surveyors) 

Fee Schedule, p. 810, 1555 
Private Seourity Patrolmen and Investigators) 

and other rules - Definitions - Temporary 
Employment Without Identification Card - Resident 
Manager and Qualifying Agents - Identification 
Pocket Card - Insurance Requirements 
Termination of Business - Fee Schedule 
Assessment, p. 629, 1779 

(Board of Psychologists) 
8.52.401 and other rules - Psychology - Applications 

Examination - Reciprocity - Licensing - Fees 
Standards - Unprofessional Conduct - Ethical 
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8.58.411 
8.58.415A 
(Board of 
8.61.402 
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Practice, p. 2295 
Realty Regulation) 

Fee Schedule, p. 1256, 1607, 2089 
Fee Schedule- Late Renewals, p. 1728, 2236 
Continuing Education, p. 634, 1780 

Social Work Examiners and Professional Counselors) 
and other rules - Licensure Requirements 
Applications - Hours, Credits and Carry Over -
Noncompliance - Fees, p. 1721 

(Building Codes Bureau) 
8.70.101 and other rules - Incorporation by Reference of 

Building Code3 - Extent of Local Programs 
Plumbing Fixtures - Permits - Standards - Fees 

8.70,1401 
Recreational Vehicles, p. 1725, 2237 
Application for Fireworks Wholesaler ?ermit, 
p. 1735 

(Passenger Tramway Advisory Council) 
8.72.101 and other rules - Tramway Rules - ANSI Standards, 

p. 1159, 1621 
(Financial Bureau) 
8.80.501 Application for Satellite Terminal Authorization, 

p. 1527' 1968 
(Board of Milk Control) 

8.86.301 

Notice of Public Hearing for a Statewide Pooling 
Arrangement With a Quota Plan as a Method of 
Payment of Milk Producer Prices, p. 1737 
Emergency Amendment - Pricing Rul·es - Class I 
Price Formula, p. 2238, 48 

8.86.301 Pricing Rules - Class I Price Formula, p. 2318 
(State Banking Board) 
I Emergency Rule - Chartering of State Banks 

8.87.203 
Without ~otice, p. 1065 
and other rule - Application Procedure for a 
Certificate of Authorization for a State 
Chartered Bank - State Bank Organized for Purpose 

, of Assuming Depo3it Liability of Any Closed Bank, 
p. 1529' 1970 

(Local Government Assistance Division) 
I Administration of the 1987 Federal Community 

8.94. 101 

Development Block Grant (CDSG) Program, p. 357, 
1207 
Minimum Contents of Local Subdivision Regulations 
Adopted Under the Montana Subdivision and 
Platting Act, p, 1742, 50 

(Montana Econo~ic Develop~ent Board) 
8.97.402 and other rules - Criteria for Determining 

Eligibility - Bonds and Notes of Board - Loan 
Loss Reserve Account for the Instate Investment 
Fund - Application and Financing Fees, Costs and 
Other Charges - Taxable Revenue Bond Program 
Terms, Interest Rates, Fees and Charges 
Application Procedure to Become a "Certified" 
Montana Capital Co~pany - Application Procedure 
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to Become a "Qualified" Montana Capital Company, 
p. 6~6. 1070 

~.97.406 Economic Development Linked Deposit Program, 
p. 405, 1210 

8.97.409 Loan Participation- Working Capital, p. 1609, 
2145 

8.97.802 and other rules - Definitions - Applications 
Tax Credits, p. 1874, 2241 

(Hard-Rock Mining Impact Board) 
8.104.203A Definitions, p. 1161, 1781 
(Aeronautics Division) 
8.106.502 Liability Insurance Requirements, p. 812, 134~ 
(Montana Health Facility Authority) 
8.120.206 fees, p. 2327 
(Montana Science and Technology Development Board) 
8.122,101 and other rules - Investments by the Board, 

p, 2018 
(Video Gaming Control Bureau) 
I-III and other rule - Emergency Rules - Licensing 

Video Gaming Machines, p, 1067 
I-VIII and other rules - Licenses and Software 

Specifications for Video Gaming Machines - Policy 
- Definitions - Application for License 
Licensee Qualifications - Denial - Judicial 
Review - Quarterly Reporting Requirements 
Record Retention Requirements - General 
Specifications for Machines - Software 
Specifications - Restrictions - Prohibited 
Machines - Possession of Unlicensed Machines 
Location - Approval by Department - Repairing 
Machines - Inspection and Seizure 
Transportation - Registration of Manufacturers, 
Suppliers or Distributors, p. 1258, 1972 

(Montana State Lottery Commission) 
8.127.610 License Renewal fee, p. 2330 
8,127.1201 Prizes, p. 1279,51 

(Superintendent of Public Instruction) 
I-III Special Education Transportation, p, 1003, 1383 
I-IX Establishment of Clearing Accounts for Use in 

10.6.101 
1/). 43. 101 

School Districts, p. 1745, 2375 
and other rules- School Controversies, p. 2331 
and other rules - Operation of Postsecondary 
Vocational-Technical Centers, p. 1743, 2377 

(Board of Public Education) 
I Student Transportation for the ~ontana School for 

10.57.301 

10.57.601 

the Deaf and Blind, p. 1372, 2146 
and other rule - Endorsement Information - Class 
3 Administrative Certificate, p. 2131, 52 
and other rules - Request to Suspend or Revoke a 
Teacher or Specialist Certificate: Preliminary 
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Action - Notice and Opportunity for Hearing Upon 
Determination that Substantial Reason Exists to 
Suspend or Revoke Teacher or Specialist 
Certificate - Hearing in Contested Cases - After 
Hearing by Member of Board/Hearing Examiner/Board 
of Public Education - Appeal from Denial of a 
Teacher or Specialist Certificate 
Considerations Governing Acceptance of Appeal 
Hearing on Appeal, p. 515, 1211 

(Board of Public Education) 
10.58.101 Advisory Group, p. 11 
(Montana State Library Commission) 
10.101.101 and other rules -Montana Library Services 

Advisory Council - Library Services and 
Construction Act (LSCA) Grants, p, 302, 1622 

10.101.203 and other rules- Organizational and Procedural 
Rules - General Policy and Public Library 
Development, p. 283, 741, 1624 

~!Mih!_~~~Yl£~~L-~~£~~~~~~~~_I~~~~ll 

I-III 

I-VIII 

I-VIII 

I-VIII 
I-XIII 

I-XXVI 

11.7.501 
11.12.101 

46.5.922 

I-V 

I-VI 

I-VII 

I-VIII 
12.6.201 
12.6.701 

12.6.703 

2-l/28/88 

Designation of Local Services Areas and Local 
Youth Services Advisory Councils, p. 1382, 1784 
Confidentiality of Case Records Containing 
Reports of Child Abuse and Neglect, p. 949, 1980, 
2378 
Temporary Rules - Youth Placement Committees, 
p. 1163, 1556 
Youth Placement Committees, p, 1169, 1625 
Procedures for Rulemaking - Declaratory Rulings -
Contested Case Hearings, p. 1374, 1782, 2378 
Licensing Requirements for Youth Detention 
Facilities, p, 2037, 2379 
Foster Care Review Committees, p. 1879 
and other rule - Substitute Care Placement 
Budgets, p. 2133 
Child Day Care Centers, p, 1175 

Administration of the Pheasant Enhancement 
Program, p, 16 
Guidelines for the Sale of Excess Fish Eggs, 
p. 19 
r.stablishing Procedures for Wildlife Habitat 
Acquisition, p. 13 
Rules Regulating Fishing Contests, p. 959, 1627 
and other rules - Field Trial Regulations, p. 28 
Personal Flotation Devices and Life Preservers, 
p. 308, 1072 
Limit the Requirements For Fire Extinguishers on 
Small ~otorboats and Vessels, p. 363, 1073 
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12.8.202 

12.8.504 
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Establishing a No Wake Speed on Portions of 
Harrison Lake, p. 242, 1557 
Prohibiting Motor or Engine Operated Vessels on 
the Bighorn River from Afterbay Dam to the 
Bighorn Access Area, p. 244, 1480 
Water Safety Regulations - Closing Crystal Lake 
in Fergus County to Motor-Propelled Water Craft 
and to Establish a No-Wake Speed Limit on 
Portions of Lake Kookanusa on Cripple Horse Bay, 
p. 955. 2242 
and other rules - Public Use Regulations for 
Department's Designated Recreation Areas, p. 21 
Cultural Resource Coordinator, p. 29 

~~~~!~-~~~-~~YI~Q~ME~!~~ SCI~~~~~_Qeeartme~~!~itle 16 

I 

I-XLIX 

16.6.301 

16.8.820 

16.8.937 

16.32.101 

16.35.102 

16.44.102 

I 

I 
I 

Licensing and Certification of Hospitals 
Hospital Protocols for Organ Procurement, 
p. 1384, 1786 
and other rules - Control Measures to Prevent the 
Spread of Communicable Diseases, p. 816, 964, 
2147 
and other rules - Records and Statistics - Birth 
Certificates - Marriage Applications - Death and 
Fetal Death Certificates, p. 997, 1481 
Air Quality Standards for Sulfur Dioxide, p. 742, 
815, 1482 
and other rules - Air Quality Models - Fuel 
Burning Equipment - New Source Performance 
Standards - Emission Standards for Hazardous Air 
Pollutants - Lewis & Clark County Clean Air 
Ordinance, p. 2135 
and other rules - Review of Certificates of Need 
for Health Care Facilities, p. 641, 1074 
and other rules - End-stage Renal Disease 
Application Procedures - Benefit Periods - Non
financial Eligibility Requirements - Eligible 
Services and Supplies - Non-eligible Services 
Conditions on Paying Claims, p. 1387, 1790 
and other rules - Hazardous Waste Management 
Federal Regulatory Changes Pertaining to Closure 
and Post-closure Requirements - Access to Public 
Records - Transfer Facilities - Commercial 
Transfer Facilities Holding Hazardous Wastes for 
Ten Days or Less, p. 1881, 53 

Certifying Drivers of Special Vehicle 
Combinations, p. 31 
Special Vehicle Combinations, p. 747, 1484 
Display of Monthly or Quarterly GVW Fee Receipts, 
p. 1000, 1483 
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Contested Cases, General Authority, p. 2341 
and other rules - Certification and Evaluation of 
Alcohol Programs, p. 1906, 2383 

~~!!~~L_Q~E!rt~~~~-~fL_!!~!~~J 

I-II 
I-XIX 

23.3.118 

23.3.133 

23.3.301 

23.4. 101 

I-VIII 
24.12.204 

Exemption from the Seatbelt Use Act, p. 2058 
Implementation of the Victims Compensation Act by 
the Crime Victims Unit and Division of Crime 
Control, p. 1391, 1793 
and other rule - Vision Tests - Vision Standards 
for Driver Licenses, p. 1002, 1611 
and other rules - Licensing of Commercial Motor 
Vehicle Operators, p. 1399, 62 
and other rules - Highway Patrol Qualifications 
and Procedures, p. 1748, 72 ' 
and other rules - Alcohol Analysis, p, 2138 

new Horizons Program, p. 1005, 1486 
Establishing Qualifications of Daycare Providers 
for the New Horizons Program, p. 33 

24.16.9007 Annual Adoption of Prevailing Rate of Wages, 
p, 1177' 1633 

(Human Rights Commission) 

24.9.210 

24.9.1107 
(Workers• 
I 

I 

I 

I 

I 

I 

I 
I-II 
I-IV 

2-1/28/88 

Notice of Hearing and Petition for Declaratory 
Ruling - In the Matter of Application of the 
Missoula Community Hospital, as to Whether it !~ay 
Employ Only Males as Orderlies, p. 2060 
and other rules - Procedures for Investigation 
and Conciliation of Complaints Filed with the 
Commission- Pre-hearing Procedures, p, 431, 1088 
Age Discrimination in Housing, p. 1094 

Compensation Division) 
Temporary Rule- Impairment Rating Panel, p. 660, 
1084 
Temporary Rule - Distribution of Benefits from 
the Uninsured Employers Fund, p. 662, 1083 
Distribution of Benefits from the Uninsured 
Employers Fund, p. 1532, 1991 
Impairment Rating Dispute Procedure; p. 1534, 
1985 
Security Deposits of Plan Number Two Insurers, 
p. 1549, 1992 
Time Limits for Administrative Review and 
Contested Case Hearings, p. 668, 1212 
Rates for Hospital Services, p. 1918, 2388 
Temporary Rules - Rehabilitation, p. 664, 1086 
Rehabilitation, p, 1536, 1988 
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2~.29.702A and ~~~er ~ules - Self-Insurers, ~. ~3u9, 1920, 
232:' 

I-X 

and other rules - ~ederal ~ar~ Co~pliance Program 
- ~ee Schedule - Jefinitions - Re~tal ?ates 
~ease and ~ice~se Reports and ?ene~al 
AssJgn!lle~ts - ,Subleasing - Pasturing .~~ree'!lents -
:ancellation of Lease or License - Vor~gages and 
0 cedges, p. 1281, 73 
and other rule - Re'!lining Under the ~ontana Strip 
and Underground V.ine Recla~ation Act, p. 2063 

(Stateh~od Sentennial Office) 
3D. 0 .'C2 and other rule - Changing of Royalties !or 

Sxclusive :icenses - ~ees for Project ~icensest 
p. 222 2 

32.3.104 
32.3.216 
32.<.219 

32.3.220 
32,3.li01 

(Board o: 
I-XXII 

315. 12. 101 

36.2~.1~1 

(Board of 
36.21 .li 15 

(Board of 
36.22.501 

~stablishment of a State veat and Poultry 
Inspection Program, p. 2342 
Subject Diseases or Conditions, p. 1293, ~3 
Equine Quarantine Stations, p. 1 288, 84 
Protecting V.ontana Swine :~dustry Against 
Importation of :Jisease, p. 1291, ~994 
Importation of Bovine Se'!len, p. 23ll5 
and other rules - :larifyi~g Authority for 
Control of Brucellosis - Affected Herd Jwner 
~ights and Obligations, p. 1295, 85 
and other rules- Updating ~a~ies Procedures, 
p. 1930, 86 

Natural Resources and Conservati~n) 

Procedures and Policy for the ReclaMation 3nd 
Development Grants 0 rogram, p. 2:u7 
and other rules - Defic.itions - :~c~s 
Application and Special Yees - Issua~ce of 
Interim Per'llits, p. 857, 1560 
and ot"er rules - Weather Modi~ication 

Regulation, p. 863, 1561 
Water Well Contractors) 

and other rules - Yee Schedule - ~onitoring Well 
Constructor Licenses, p. i 1 80, 1635 

0il and Gas Conservation) 
and other rule - Location ~imitations - ?lugging 
and Abandonment 'rocedures of Seis~ic Shot Holes, 
p. 520, 1895 
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PU~~I~-~~~~If~-~~Q~~~!fONL_Q~E~~~~~~~_£fL_!!~!~-J~ 

I-IV 

38-3-704 

38.5.1801 

38.5.2502 

Allowing All Motor Carriers Registered with the 
Montana Public Service Commission to Purchase a 
Temporary Vehicle Trip Permit in Lieu of a 
Vehicle Identification Stamp, p. 2224 
Ratemaking Treatment of Contribution in Aid of 
Construction, p. 2356 
and other rule - Filing by Motor Carriers of 
Proof of Insurance, p. 874, 1345 
and other rules - Prohibiting the Nonessential 
Use of Natural Gas for Outdoor Lighting, p. 1616, 
2161 
Responsibility for the Erpense of Maintaining 
Water Utility Service Pipes from the Water Main 
to the Consumer's Property Line, p. 1614, 2162 

RE~~~~~L-£~£~~~~~~!_£fL_!!!!~i~ 

I 

I 

I 
I 

I 
I 
I 

I 
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I-XI 
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Clarification of Exception to Tax Levy Limit for 
the Property Assessment Division, p. 2071 
Motor Fuel Tax - Cardtrol Compliance and 
Administration, p. 1008, 1565 
Exempt Retirement Limitation, p. 1186, 1801 
Income Tax Deduction for Household and Dependent 
Care Expenses, p. 1188, 1642 
Capital Gain Exclusion, p. 1190, 1640 
10% Income Tax Surtax, p. 1192, 1639 
Motor Fuel Tax Bonds - Problem Accounts, p. 1196, 
1651 
Severance Tax - Stripper Exemptions, p. 1198, 
1650 
Temporary Rule 
Exemption in 
p. 1200, 1563 

- Severance Tax 
Excess of Actual 

- Stripper 
Production, 

Small Business Liability Funds, p. 1750, 2390 
Definition of Earned Income, p. 1943, 2243 
Surtax on Corporations, p. 1951 
Withholding Tax-Lien-Affidavit, p. 1194, 1643 
Operating Liquor Stores, p. 1183, 1798 
Corporation License Tax Exemption for Research 
and Development Firms, p. 1450, 1802 
Airline Regulations for Corporation License Tax, 
p. 2073 
Purchasing and Distribution of Liquor and Table 
Wine Products, p. 1932 1 87 
Tertiary Production for Natural Resource and 
Corporations Tax, p. 1422, 2091 
Dangerous Drug Tax Act, p. 1433, 2093 
Temporary Rules - Accommodation Tax, p. 674, 1097 
Temporary Rules - Light Vehicle and Motorcycle 
Tax, p. 678, 1106 
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I-XI Accommodations Tax for Lodging, p. 1020, 1637 
I-XI Water's Edge Election for Multinational 

Corporations for Corporation Taxes, p. 1945, 2226 
I-XIII Light Vehicle and Motorcycle Tax - Personal 

Property Tax, p. 1014, 1646 
42.6.101 and other rules- Scale of Suggested Minimum 

Contributions for Child Support, p. 1941, 2391 
42.11.201 and other rule -Montana Liquor Vendors and 

Representatives, p. 1441, 1795 
42.12.128 and other rule -Catering Endorsements 

Permissible and Prohibited Activities Regarding 
Selling Beer in Grandstands, p, 876, 1491 

42.13.222 Beer Wholesaler and Table Wine Distributor 
Recordkeeping Requirements, p, 754, 1213 

42.15.311 and other rule- Withholding from Retirement Plan 
Benefits, p, 1430, 1752 

42.17.105 Temporary Amendment- Computation of Withholding, 
p. 672, 1112 

42.17.105 Computation of Withholding- Income Tax, p. 1029, 
1564 

42.17.105 Computation of Withholding- Income Tax, p. 1953, 
2244 

42.17.131 Withholding Allowance Review Procedures, p. 683, 
1113 

42.21.201 and other rules- Classification of Nonproductive 
Patented Mining Claims and Nonproductive Real 
Property, p, 758, 1214 

42.25.1005 and other rules- Temporary Rules- Severance Tax 
- Stripper Well and New Well Incentives, p. 1010, 
11189 

42.25.1005 and other rules -Severance Tax- Stripper Well 
and New Well Incentives, p. 1031, 1647 

42.31.2141 Personal Property Tax and Overpayment Refunds for 
Public Con tractors, p. 14 38, 1803 
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I-II 

1.2.204 

1.2.331 

1 .2. 419 

1.2.421 

44.9.202 

and other 
Notice of 
Information 
2163, 2392 

rule - Fees and Format for Filing 
Agricultural Lien and Certificate of 
Obtained by Public Access, p. 1553, 

and other rules - Temporary Rules - Rule Types 
and Their Location - Updating Procedures, p, 685, 
1114 
and other rule - Removal of Repealed Rules from 
ARM - Official Report of the Recodification of 
Title, p, 1299, 1652 
1988 Scheduled Dates for Filing and Publication 
of the Montana Administrative Register, p. 2080, 
2392 
and other rules - Subscription to the ARM - Cost 
- Agency Filing Fees, p, 1956, 2393 
and other rules - Procedures for Conducting 

Montana Administrative Register 2-l/28/88 



!-II 

~-IV 

I-VII 

46.2.210 

46.4,101 

!J6.6.1501 

46.8.501 

45.10. 321 

46.10.403 
46.12,102 

46.12.201 

46.12.204 

46.12.204 

46.12.302 

!J6.12.315 

46.12.401 

46.12.503 

IJ6,12.504 

46.12.526 

45.12.541 
45.12.602 
46.12.2003 

45.12.3803 
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Slections by Mail Ballot, ~. 17 53, 239li 

Inpatient Bospital Reimbursement System Based 
Upon Diagnosis Related Groups ( DRGs) fo~ ''ontana 
'!edicaid Program, p, 1304, 1658, 1884 
Medicaid Reimbursement for Services of ~urse 

Specialists, p, 1331 
and other rule - Reporting and Bandli~g of 
Incidents Relating to Recipients of Developmental 
Disability Services, p, 39 
and other rule - Adminsitrative Fair Hearings, 
p, 2082, 2395 
and other rules - T~ansfer of rules from the 
Community Services Division to the Department of 
Family Services, p. 1492, 1653 
and other rules - Program for Persons with Severe 
Disabilities, p, 524, 1115 
Quarterly Reports Required of the Developmental 
Disabilities Division, p. 2358 
and other rules - Medicaid Coverage of ?regnant 
Women - Medicaid Coverage of Eligible Individuals 
Under 21 Years of Age, p. 1300, 1655 
AFDC Table of Assistance standards, p. 760, 1215 
Medicaid Reimbursement for Multi-source Drugs, 
p. 1958 
Sligibility Requirements for ~edical Assistance, 
p. 35 
and other rule - Nurse Specialists Services 
Provided - Servic~s ~ot Provided by ~edicaid 
Program, p. 1331, 1688 
and other rules - Medicaid Optional Services and 
Co-payments, p. 550, 895, 1334 
and other rules - Inpatient Psychiatric Services, 
p. 554, 900, 1116 
Prohibition of Certain Provider ~ee Increases, 
p. 2142, 91 
and other rules -Medicaid Sanctions, p. 1062, 
2164 
and other rule - Inpatient Hospital Services 
Definitions - All Hospital Reimburseme~t 
General, p. 1304, 1658, 1804 
Inpatient Hospital Services, Requireme~ts 
Length of Stay - Authorization, p. 1762, 2 1 63 
Outpatient Physical Therapy Services, p. '329, 
2094 
Hearing Aids, p. 36 
and other rule- Dental Services, p, 2359 
and other rules - Reimbursement for Physician 
Services, p, 1035, 1496 
Cost of Living Increases in Medically ~eedy 
Income Standards, p. 2084, 2397 
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l!6.13.301 

l!6.13.302 

46.14.301 
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Medically Needy Income Standards, p. 878, 13li6 
Medically Needy Income Standards - Eligibility 
Requirements, p, 1764, 2172 
and other rules - Establishment of a Percentage 
of Income Plan (PIP) In Ravalli County, 
p. 1757 t 2245 
Low Income Energy Assistance Program, p. 1454, 
1805 
and other rules - Low Income Weatherization 
Assistance Program, p. 2227 
Eligibility Determinations for General Relief 
Assistance, p, 527, 1117 
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