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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing
and where written comments may be submitted, The rule
section 1indicates that the proposed rule action 1s adopted
and 1lists any changes made since the proposed stage. The
interpretation section contains the attorney general's
opinions and state declaratory rulings, Special notices and
tables are inserted at the back of each register.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of ARM 2,21.1812, )} THE PROPOSED AMENDMENT OF ARM
relating to exempt compensatory ) 2.21.1812, RELATING TO EXEMPT
time ) COMPENSATORY TIME

TO: All Interested Persons.

1, On October 4, 1988, at 12:15 p.m. in Room 136,
Mitchell Building, Helena, Montana, a public hearing will bhe
held to consider the amendment of ARM 2.21,1812, relating to the
administration of exempt compensatory time,

2.  The rule proposed to be amended provides as follows:

2.21.1812 EXEMPT EMPLOYEES AND EXEMPT COMPENSATORY TIME
(1)-(8) Remains the same.

(9) There shall be no cash compensation for accrued exempt
compensatory time upon transfer or termination.

9+ (10)] Agencies are under no obligation to extend an
employee's termination date to allow an exempt employee to take
off accrued exempt compensatory time upon termination.

(11) An agency head may approve the use of exempt compen-
satory time to extend an employee's termination date up to a
maximum of 120 hours when the emglo%ee has been denied reason-—
able opportunity to take off accrued exempt compensatory time
because:

(a) The compensatory time was accrued upon management's
request in order to complete projects or meet cbjectives prior
to termination, or .

. {b) Requests to take off accrued compensatory time were
denied by management in order that projects be completed or
objectives met prior to termination. .

(Ti) This rule does not authorize an extension of termina-
tion date for officers or employees exempted or personal staff
listed in 2-]18-103 or 2-18-104 MCA.

(Auth, 2-18-102 MCA; Imp. 2~18-102 MCA)

3. The Exempt Compensatory Time policy (ARM 2.21.1801
et seq.) is silemt on cash out of exempt compensatory time on
termination. The policy now provides that agencies are under no
obligation to extend a termination date to allow an employee to
take off accrued compensatory time. To insure consistent
practice between agencies, agencies have asked that cash payment
for exempt compensatory time be prohibited and that standards
and limits on the extension of termination dates be established.

4. The Department believes it is necessary to address
these issues by amending ARM 2.21.1812 because:

(a} State employees pay is set according to statute. When
an employee is covered by the overtime provisions of the Fair
Labor Standards Ae¢t, a specific legal mandate exists to pay
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above the statutory limit. In the case of exempt employees, no
specific authority exists to pay more than the amount provided
in the state's pay plan. The Exempt Compensatory Time Policy
allows time off, but does not authorize the payment of addition-
al wages.

(b) If an employee receives additional wages beyond the
statutory salary, there may be a question as to whether or not
the position is properly designated as exempt from the FLSA,

{(c) Cash compensation at termination for unused compen-
satory time may create an equity problem between agencies or
between divisions within agencies. In agencies or divisions
where extra funding is available, an employee's salary may be
increased simply because of the availability of the funds.

Using compensatory time to extend a termination date should
be allowed in certain circumstances. For example, an employee
who has given notice of termination may agree to work additional
hours to complete a project or to meet agency objectives. The
ability to request an extension would be an incentive for the
employee to agree to the extra work.

5. Interested parties may submit their data, views, or
arguments concerning the proposed amendment to:

Laurie Fkanger, Administrator
State Personnel Division
Department of Administration
Room 130, Mitchell Building
Helena, Montana 59620

no later than October 6, 1988.

6. Gale Kuglin, Personnel Policy Coordinator, State
Personnel Division, Department of Administration, Mitchell
Building, Helena, Montana, 59620, has been designated to preside
over and canduct the hearing.

7. The authority of the agency to make the proposed
amendment is based on 2-18-102, MCA, and the rules implement

2=18-102, MCA,
s Fetir)

. BEllen Feaver, Director
Department of Administration

Certified to the Secretary of State August 29, 1988.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING
adoption of rules relating to ) ON THE PROPOSED ADOPTION

the exchange and loan of )} OF RULES RELATING TO THE
employees ) EXCHANGE AND LOAN OF
) EMPLOYEES

TO: All Interested Persons.

1. On October 6, 1988, at 12:15 p.m., in Room 136,
Mitchell Building, Helena, Montana, a public hearing will be
held to consider the adoption of rules relating to the exchange
and loan of employees.

2. The proposed new rules provide as follows:
RULE I SHORT TITLE (1) This policy may be cited as the

employee exchange/loan policy.
(Auth., 2-18-102 MCA; Imp. 2-18-102 MCA)

RULE II POLICY AND OBJECTIVES (1) It is the policy of
the state of Montana to allow the exchange or loan of employees
between positions which cross agency boundaries, Employee
exchanges or loans may be approved te improve efficiency, to
improve service provided, to enable employee personal develop-
ment or training, or to make best use of an employee's knowl-
edge, skill, and interest.

(2) This policy is not intended to replace the recruit-
ment and selection policy, ARM 2,21.3701 et seqg. to permanently
£ill a vacancy. (Also see policy 3-0165, Montana operations
manual, velume III.)

(3) This policy does not guarantee the approval of an
exchange or loan reguested by an employee or employees.

(4) . It is the objective of  this policy to establish
minimum standards for employee exchanges or loans and to
establish the c¢riteria and procedures for approval of an
exchange or loan.

(5} Agency heads retain the authority to reorganize,
transfer or exchange employees within. the agency. Nothing in
this poliey restricts that authority.

(Auth. 2-18-102 MCA; Imp. 2-18-102 MCA)

RULE III DEFINITIONS As used in this sub-chapter, the
following definitions apply:

(1) "Comparable position™ means, for purpcses of this
policy, a position in the same job classification and the same
grade level with a skill match. 8kill match means a deter-
mination made as to whether an employee's qualifications and
experience meet the requirements to perform the duties and
responsibilities of a specific position.

(2) "Employee exchange™ means the voluntary permanent or
temporary transfer between state agencies of two or more
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employees from their positions to different positions involved
in the exchange.

(3) "Employee loan" means the voluntary assignment of a
single employee to0 another agency on a temporary basis not to
exceed 9 months,

(4) "vacant position" means a position with no current
incumbent. A vacant position normally is filled through
internal or external recruitment and selection, in compliance
with the recruitment and selection policy, ARM 2.21.3701
et seq.

(5} "Eligible employee" means an employee who:

fa) occupies a permanent position in an executive branch
agency;

(b} has been employed in his or her current position for
a minimum of one year; and

(c) has a satisfactory performance history.

(Auth. 2-18-102 MCA; Imp. 2-18-102 MCA)

RULE IV PERMANENT EXCHANGE (1) A permanent employee
exchange may be initiated by agency management or by reguest
of the employees affected. The employees shall meet the
minimum gqualifications for the positions involved in the
exchange. .

(2) When management initiates a permanent exchange, the
agencies must receive the voluntary approval of the employees
who will ‘be exchanged,

(3) An exchange shall be approved by the heads of. ‘the
agencies affected. Approval or disapproval of an employee
exchange requested by the employees is solely at the discre-
tion of the agency heads.

(4) There shall be a written agreement with each employee
involved in the exchange which describeg the terms and c¢ondi-
tions of the exchange. The agreement sghall contain, at a
minimum: '

(a) the classification title, grade, position number, and
agency of the position to which the employee will be trans-
ferred;

{(b) the location of the position;

(c) notification that the exchange is permanent;

(d) notification that the employee gives up all rights
to the original position;

(e) approval of each -agency head and of each employee
who will be exchanged; and.

(f) other matters pertinent to the exchange.

(5} Upon the approval and implementation of an exchange,
an affected employee shall become an employee of the agency to
which he or she has moved. The employee shall be covered under
all the policies and procedures applicable to the employees of
that agency. The employee shall be treated as a continuing
employee of the new agency. The employee shall retain the
following:

(a) permanent status in a permanent position;

(b) the step in the pay plan held prior to the exchange,
unless the exchange includes a promotion or demotion. In a
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promotion, pay plan rule 1809, reqular promotion, applies. In
a demotion, pay plan rule 1813, demotion with a change in
duties, applies, (See the pay plan rules, policy 3-0505,
Montana operations manual, volume III.); and

{¢) all accrued longevity increment hours and leave
accelerator hours.

(6) The gualifying period for sick and annual leave and
the anniversary date shall not be reset.

(7) The employee's accrued 510k and annual leave shall
transfer to the new position.

(8) Accrued non-exempt compensatory time shall be cashed
out upon implementation of the exchange, as provided in ARM
2.21.1713(3b). Accrued exempt -compensatory time may be
transferred, as provided in ARM 2.21.1812(8).

(9) 1In an exchange, an employee's length of service with
the original agency shall transfer to the new agency and shall
be included with service in the new agency for purposes of
taking personnel actions where length of service is a con-
sideration.

(10) If an exchange will result in a change in retirement
systems in which the employee is enrolled, the public employe-
es' retirement division, department of administration, should
be contacted prior to the exchange.

(Auth, 2-18-102 MCA; Imp. 2-18-102 MCA)

RULE _V __ TEMPORARY EXCHANGE (1) A temporary employee
exchange may be initiated by agency management or by reguest
of the employees affected. The employees shall meet the
minimum qualifications for the positions involved in the
exchange.

(2) When management initiates an exchange, the agencies
shall receive the voluntary approval of the employees who
will be exchanged,

{3) &n exchange shall be approved by the heads of both
the agencies affected. Approval or disapproval of an employee
exchange requested by the affected employees is solely at the
discretion of the agency heads.

(4) There shall be a written agreement with each employee
involved in the exchange which describes the terms and condi-
tions of the exchange. The agreement shall contain, at a
minimums:

(a} the classification title, grade, position number and
agency of the position to which the employee will be trans-
ferred;

(b} the location of the position; :

(¢} notification that the exchange is temporary;

{d) the anticipated duration of the exchange;

(e} the employee's right to reinstatement to the original
position or a comparable position upen completion of the
temporary exchange;

(f) approval of each agency head and of each employee
who will he exchanged;
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(g) & statement that management of either agency has the
right to terminate the temporary exchange at any time; and

(h) other matters pertinent to the exchange.

(5) Upon the approval and implementation of a temporary
exchange, the employees shall remain employees of the original
agency. Their permanent status is retained with the original
agency and their length of service accrues to the original
agency. For the duration of the temporary exchange, the
employee shall be under the supervision of the receiving
agency for purposes including, but not limited to, evaluating
performance, disciplinary action and termination of the
temporary exchange. The employees shall be covered under the
policies and procedureg applicable to employees of the receiv-
ing agency for the duration of the temporary exchange,

(6) If an employee who has been temporarily exchanged is
unable to perform the duties of the new position at an accep-
table level, the temporary exchange may be terminated.

(7) If disciplinary action becomes necessary during a
temporary exchange, it should be taken by the receiving agency
in consultation with the original agency. If discharge is
contemplated, the exchange should be terminated. Action should
be taken by the original agency.

(8) Records of all personnel actions taken by management
during the temporary exchange such as, performance appraisal,
commendations or discipline, shall be made available to the
original agency upon termination of the temporary exchange and
shall become part of the employee's personnel records.™

(9) Upon completion of the temporary exchange, the
employees shall return to the original positions or comparable
positions. During a temporary exchange, if an employee resigns
for any reason or otherwise terminates employment with the
state, the employee shall be transferred back to the original
agency. The original agency is responsible for leave cash out
and for completing the employee's separation from state
service. ‘

(10) If one of the positions involved in a temporary
exchange is to be eliminated, the exchange shall be terminated.
The original incumbent shall be covered by the reduction in
work force policy, ARM 2.21.5005 et seq. (also found at policy
3-0155, Montana operations manual, volume III.)

(11) All salary and benefits shall be paid by the receiv-
ing agency for the duration of the temporary exchange.

(12) The employee shall retain the following:

(a) permanent status in a permanent position;

(b) all accrued 1longevity increment hours and leave
accelerator hours.

(¢) the step in the pay plan held prior to the exchange,
unless the exchange involves a promotion or demotion. In a
promotion, pay plan rule 1809, reqular promotion, applies. In
a demotion, pay plan rule 1813, demotion with a c¢hange in
duties, applies. {(See the pay plan rules, policy 3-0505,
Montana operations manual, volume III.) ..

(i) An employee temporarily exchanged to a position at a
lower grade shall be paid at the highest step of the lower
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grade which retains the salary in the original position, not
to exceed step 13 of the lower grade. This pay protection
shall continue for the duration of the exchange.

(ii) In a management-initiated temporary exchange involv-
ing a demotion, the receiving agency head may protect the
salary level of the exchanged employee in excess of step 13 for
the duration of the loan.

(13) The qualifying period for sick and annual leave and
the anniversary date shall not be reset.

(14) The employee's accrued sick and annual leave shall
transfer to the new position, and shall be available for use
from that position for the duration of the temporary exchange.

(15) Accrued non-exempt compensatory time may be cashed
out upon implementation of the temporary exchange or it may be
retained with the original position for use from that position
when the exchange terminates. Unused non-exempt compensatory
time accrued during the temporary exchange shall be cashed out
at the termination of the exchange by the receiving agency.

(16) Accrued exempt compensatory time may be  transferred
to the receiving agency upon implementation of the temporary
exchange or it may be retained with the original position for
use from that position when the temporary exchange terminates.
Unused exempt compensatory time accrued during the temporary

_exchange may be transferred to the original position at the
agency's discretion, or shall be taken off at the end of the
exchange from the receiving agency.

§17) 1f an exchange will result in a change in retirement
systems in which the employee is enrolled, the public employe-
es' retirement division, department of administration, should
be contacted prior to the exchange.

(Auth, 2-18-~102 MCA; Imp. 2-18-102 MCA)

RULE VI EMPLOYEE LOAN {1} An employee loan may be
initiated by agency management or upon request of the employee
affected. An employee loan shall not exceed 9 months. The
employee shall meet the minimum qualifications for the position
involved in the loan.

(2) when management initiates an employee 1loan, the
agencies shall receive the voluntary approval of the employee
to be loaned.

(3) To initiate an employee loan, the receiving agency
shall have a vacant position.

(4) Before a loan can be implemented, it shall be
approved by the heads of both agencies affected. Approval or
disapproval of an employee loan requested by an employee is
solely at the discretion of the agency heads.

(5) There shall be a written agreement with the employee
which describes the terms and conditions of the loan. The
agreement shall contain, at a minimum:

(a) the classification title, grade, position number and
agency of the position to which the employee will be loaned:

(b) the location of the position;

(¢} the expected duration of the loan;
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{d) the employee's right to reinstatement to the original
position or a comparable position upon completion of the loan.

(e) the approval of each agency head and the employee to
be loaned;

(f) a statement that management of either agency hag the
right to terminate the loan at any time; and

(g) other matters pertinent to the loan,

{(6) Upon the approval and implementation of a loan, the
employee shall remain an employee of the original agency. The
employee's permanent status is retained with the original
agency and the employee’'s length of service accrues in the
original agency. For the duration of the loan, the employee
shall be under the supervision of the receiving agency for
purposes including, but not limited to, evaluating performance,
disciplinary action, and termination of the loan. The employee
shall be covered under all the policies and procedures ap-
plicable to employees of the receiving agency for the duration
of the loan.

(7) If an employee who has been loaned is unable to
perform the duties of the new position at an acceptable level,
the loan may be terminated.

(8) If disciplinary action becomes necessary during a
loan, it should be taken by the receiving agency in consulta-
tion with the original agency. If discharge is contemplated,
the loan should be termlnated. Action should be taken by the
oric 1 agency.

(9} Records of all personnel actions taken by management
during the loan such as, performance appraisal, commendations
or discipline, shall be made available to the original agency
upon termination of the loan and shall become part of the
employee's personnel records. )

(10) Upon completion of the loan, the employee shall
return to the same or a comparable position. During a loan, if
an employee resigns for any reason or otherwise terminates
employment with the state, the employee shall be transferred
back to the original agency. The original agency is respon-
sible for leave cash out and for completing the employee's
separation from state service,

{(11) If the position involved in a loan is to be eliminat-~
ed, the loan shall be terminated.

{(12) All salary and benefits shall be paid by the receiv-
ing agency for the duration of the loan.

{13} The employee shall retain the following:

(a) permanent status in a permanent position;

(b) all accrued longevity increment hours and leave
accelerator hours;

(c) the step in the pay plan held prior to the loan,
unless the loan involves a promotion or demotion. In a
promotion, pay plan rule 1809, regular promotion, applies. 1In
a demotion, pay plan rule 1813, demotion with a change in
duties, applies. (See the pay plan rules, policy 3-0505,
Montana operations manual, volume III.)

(i) An employee loaned to a position at a lower grade
shall be paid at the highest step of the lower grade which
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retains the salary in the original position, not to exceed
step 13 of the lower grade. This pay protection shall continue
for the duration of the loan.

(ii) In a management-initiated loan involving a demotion,
the receiving agency head may protect the salary level of the
loaned employee in excess of step 13 for the duration of the
loan.

(14) The qualifying period for sick and annual leave and
the anniversary date shall not be reset.

(15) The employee's accrued sick and annual leave shall
transfer to the new position, and shall be available for use
from that position for the duration of the loan.

(16) Accrued non-exempt compensatory time may be cashed
out upon implementation of the loan or it may be retained with
the original position for use from that position when the loan
terminates., Non-exempt compensatory time accrued during the
loan shall be cashed out at the texmination of the loan by the
receiving agency.

(17) Accrued exempt compensatory time may be transferred to
the receiving agency upon implementation of the loan or it may
be retained with the original position for use from that
position when the loan terminates, Unused exempt compensatory
time accrued during the loan may be transferred to the original
position at the agency's discretion, or shall be taken off at
the end of the loan from the receiving agency.

(18) If a loan will result in a change in retirement
systems in which the employee is enrolled, the public employe-
es' retirement division, department of administration, should
be contacted prior to the loan.

(3uth, 2~18-~102 MCA; Imp. 2-18-102 MCA)

RULE VII CLOSING {1) This policy shall be followed
unless 1t conflicts with negotiated labor contracts or specific
statutes, which shall take precedence.

{2) The exclusive bargaining agent must agree in advance
that an employee in a position covered by a collective bargain-
ing agreement may participate in an employee exchange or loan.

(Auth., 2-18-102 MCA; Imp. 2-18-102 MCA)

3. State agencies have asked that the department develop
rules to allow the exchange of employees with other agencies
on a permanent or temporary basis and the loan of employees to
other agencies. Agencies would like the authority to exchange
or loan employees to improve efficiency, to improve services
provided, to enable employee personal development or training,
or to make best use of an employee's knowledge, skill and
interest. The proposed rules are necessary to establish
consistent procedures for creation and termination of an
exchange or loan, to ensure the voluntary nature of the program
on the part of employees, and to clarify employee rights and
benefits during an exchange or loan.

Currently, agency management may reorganize, traqsfer or
reassign employees within an agency, but similar flexibility is
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not available across agency boundaries. The capability to
exchange or loan employees would provide management with access
to a wider pool of employee knowledge and experience. At the
same time, an exchange or loan would provide employees with
expanded opportunities to enhance knowledge and experience
which might not be available in the current position or agency.
The proposed rules are not intended to replace the requirements
of the recruitment and selection poliey, ARM 2,21.3701 et seq.,
when a vacancy occurs in a permanent position,

4. The proposed rules would establish general policy and
objectives (Rule II), definitions (Rule III), and the proce-
dures for a permanent exchange, temporary exchange and a loan
(Rules IV, Vv, and VI).

5. Interested parties may submit their data, views or
arguments concerning adoption of the new rules in writing to:
Laurxrie Ekanger, Administrator, State Personnel Division,
Department of Administration, Room 130, Mitchell Building,
Helena, Montana 59620, no later than October 6, 1988.

6. Gale Kuglin, Pergonnel Policy Coordinator, State
Personnel Divigion, Department of Administration, Mitchell
Building, Helena, Montana 59620, has been designated to
preside over and conduct the hearing.

7. The authority of the agency to make the proposed
adoption of new rules is based on 2-18-102, MCA, and the rules
implement 2-18-102, MCA.

) Hoker

Ellen Feaver, Director
Department of Administration

Certified to the Secretary of State August 29, 1988
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF COSMETOLOGISTS

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining ) OF 8.14.603 SCHOOL REQUIRE-
to requirements ) MENTS

NO PUBLIC HEARING CONTEMPLATED

T0: All Interested Persons:

1. On October 8, 1%88, the Board of Cosmetology proposes
to amend the above-stated rule.

2. The proposed amendment will read as follows: (new
matter underlined, deleted mwatter interlined) (full text of
the rule is located at page 8-411 through 8-413.1,
Administrative Rules of Montana)

"8.14.603 SCHOOL REQUIREMENTS (1) through (11)(a) will
remain the same,

(b) Cosametology students shall not be allowed more than
$#6 32 hours of overtime per month and manicuring students
shall not be allowed more than 16 hours of overtime per month.

{c) through (25) will remain the same.®

Auth: 37-31-203, MCA AUTH Extension, Sec. 13, ch. 602,
L. 1985 1Imp: 37-31-301, 37-31-304, 37-31-311, MCA

REASON: This amendment 1is needed to allow cosmetology
students more flexibility in scheduling their acquisition of
. the requisite 2000 hours training, and to allow cosmetology
schools more flexibility in the scheduling of tutelage.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to the
Board of Cosmetologists, 1424 - 9th Avenue, Helena, Montana
59620-0407, no later than October 6, 1988,

4. If a person who is directly affected by the proposed
amendment wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
reguest for a hearing and submit this request along with any
comments he has to the Board of Cosmetologists, 1424 - 9th
Avenue, Helena, Montana 59620-0407, no later than October 6,
.1988,

5. If the board receives reguests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
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Notice of the hearing will be published in the Montana
Administrative Register.

BOARD OF COSMETOLOGISTS
DAVID BLANCO, PRESIDENT

Certified to the Secretary of State, Auguat 29, 1988.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MORTICIANS

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining ) OF 8.30.701 UNPROFESSIONAL
to conduct } CONDUCT

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On October 8, 1988, the Board of Morticians proposes
to amend the above-stated rule.

2. The propozed amendunent of 8.30.701 will read as=
follows: {(new matter underlined, deleted matter interlined)
(full text of the rule im located at page 6-943 and 8-944,
Administrative Rules of Montana)

"8.30.701 UNPROFESSIONAL  CONDUCT (1) and (a) will

remain the same.

(b) falgse or misleading advertisingr--advertising--er
using-the-name-ef-an-nniicansed-persoen-in-econnection-with~that
ef-any~-funeral-estabiishnent;

tiy--thin-dees-not-prohibit-funeral-homes-and--mortuaries
£rem—-pubiicising-the-names-of -non-licensed-enpioyeen-or-statf
nenbers-when-those-firms~-do--net--nisrepresent--the--capacity
under-which-the-nen-}icensed-individuats-are-enptoyeds

(c) through (w) will remain the same."

Auth: 37-1-136, 37-19-202, MCA Imp: 37-19-311,
37-19-404, MCA

REASON: The Federal Trade Commission (FTC) performed a review
of the board law and rules and found this section to be in
conflict with their regulationa. The board decided to change
the rule to conform to FTC regulations.

3. Interested persons may submit their data, views or
arguments coticerning the proposed amendment in writing to the
Board of Morticians, 1424 - 9th Avenue, Helena, Montana
59620-0407, no later than October 6, 1988.

4, If a person who is directly affected by the proposed
amendment wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this reguest along with any
comments he has to the Board of Morticians, 1424 - 9th Avenue,
Helena, Montana 59620-0407, no later than October 6, 1988,

5. If the board receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
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Administrative Register. Ten percent of those persons
directly affected bhas been deternined to be 30 based on the
301 licensees in Montana.

BOARD OF MORTICIANS
GUY W. MISER, CHAIRMAN

DEPARTMERT OF COMMERCE

Certified to the Secretary of State, August 29, 1988.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF OPTOMETRISTS

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining ) OF 8.36.404 EXAMINATIONS
to examinations )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On October 8, 1988, the Board of Optometrists
proposes to amend the above-stated rule.

2. The proposed amendment of 8.36.404 will read as
follows: {(new matter underlined, deleted matter interlined)
(full text of the rule im located at pages 8-1071 and 8-1072,
Administrative Rules of Montana)

*8.,36,404 EXAMINATIONS (1) will remain the Bame.

(a) All applicants must pass Pares-i-and-~}% all parts of
the written examination prepared administered by the National
Board of Examiners in Optometry.

(i)} through (2) will remain the same."

Auth: 37-10-202, MCA Imp: 37-10-302, MCA

REASON: The reason for this amendment is the restructuring of
the Natiopal Board of Examiners in Optometry exam, The exam
is no longer given in two séctions.

3. Interested persons may submit their data, views or
argument® concerning the proposed amendment in writing to the
Board of Optometrists, 1424 - 9th Avenue, Helepa, Montana
59620-0407, no later than October 6, 1988.

4. If a person who is directly affected by the proposed
amendment wishes to exprems his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
comments he has to the Board of Optometrists, 1424 - 9th
Avenue, Helena, Montana 59620, no later than October 6, 1988.

5. 1If the board receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
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directly affected has been determined to be 23 based on the
235 licensees in Montana.

BOARD OF OPTOMETRISTS
K.R. ZUROFF, 0.D., PRESIDENT

Certified to the Secretary of State, August 29, 1988.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MILK CONTROL

In the matter of proposed ) NOTICE OF PUBLIC HEARING ON
amendmeat of Rule 8.86.301 ) A PROPOSED AMENDMENT OF RULE
(6)(a), (b) and (g) as it ) 8.86.301
relates to class 1 pricing )
forsulas ) PRICING RULES

)

) DOCKET #89-88

TO: ALL LICENSEES UNDER THE MONTANA NILK CONTROL ACT
(SECTION 81-23-302, MCA, AND FOLLOWING), ARD ALL INTERESTED
PERSOAS:

1. On Thursday, September 29, 1988, at 9:00 a.m. or as
soon thereafter as interested persons can be heard, a public
hearing will be held at Jorgenson's Restaurant, banquet room,
1720 11th Avenue, Helena, Montana. The hearing will continue
at said place from day to day thereafter until all interested
persons have had a fair opportunity to be heard and to subnit
data, views or arguments.

2, The hearing will be held on the board's own motion
and in response to an emergency request filed by Meadow Gold
Dairies with branches in Billings, Great Falls, Kalispell, and
Missoula, Montanaj; Vita Rich Dairy, Havre, Montana; and Clover
Leaf Dairy, Helena, Montana. The purpose for the hearing is
to take evidence, data, views or arguments on the merits of
amending ARM 8.86.301(6)(a),(b) and (g) to change formulas for
fixing class 1 producer, wholesale, jobber and retail prices
as shown below. (Full text of the rule ig located at pages
8-2539 through 8-2549, Administrative Rules of Montana)(new
matter underlined, deleted matter interlined)

"8.86.301 PRICING RULES

(1) . . .

6) « . .

(a) The minimum prices which shall be paid to
producers by distributors in the state of Montana shall be
calculated by either applying the flexible economic formula
described below or the Minnesota-Wisconsin series plus three
dollars ($3.00) whichever price 1is lower, The flexible
economic formula utilizes a November 1969 base equalling 100,
an interval of 4.5 and consists of seven (7) factors. The
factors and their assigned veights are as follows:
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CONVERSION

FACTOR - WEIGHT FACTOR
(i) Unemployment US

(6.67 (3.8 - <€) + 100) ,05 5%
(ii) Unemployment MT.

(6,67 (6,1 - C) + 100) ,10 ' 102
(14i) *Weekly Wages ~ Total private

(Revised and seasonally

adjusted) ‘ 15% .132971873
(iv) Prices Received by Farmers -

MT. ('47 - '49 = 100) 15% +22960139
(v) Mixed Dairy Feed 202 .32258065
(vi) Alfalfa Hay 12% 48000000
(vif) Prices Paid by Farmers - US

('67 = 100) 232 .41990135

*Note: The reported revised weekly wage - total private
is seasonally adjusted by dividing each months revised figures
by the following factorg; Jan. - ,9867; Feb. - ,9832; March -
.9809; April - .9822; May - ,9911; June - 1,0053; July -
1.0165; Aug. -~ 1,0261; Sept, ~ 1 0136; Oct, - 1,0192; Nov. -
1.0047; Dec. - ,9905.

The following table will be used in computing producer
prices:
TABLE T -
Producer price determination using above formula with
November 1969 -~ 100 and an interval - 4.5

FORMULA INDEX PRICE PER CWT
203v5-—-205+% 219,5-223". §12.86
206+6---209+x6 224.0-227.6 13.09
230+5-——214rd 228,5-232. ' 13.32
21570---2148+6 233,0-236.6 © 13,55
$2945---22343% 237,5-241. 13.78
22470-~—223+6 242.0-245, ST 14,01
28845---232+3 246,5-250, 14.24
233v0--~236v6 251.0-254.6 14.47
A3FrS-==2bde¥ 255.5-259, 14,70
4v0~--245+6 260.0-263, 14,93
246+5---250+3F 264.5-268, 15,16
A53+0---354+6 269.0-272.6 15.39
25545 ---259+3 273.5-277, 15.62
26070~--263+6 278.0~ . 15,85
264v5-~-368+1 282.5- . 16.08
269v0---273+6 287.0- 13 16,31
23345~ F¥x+ 291,5~ . 16,54
3#8+0---283+6 2396.,0-299, 16.77
382+5---286+1 300.5-304. 17.00
28%+0--~290+6 305.0-308. 17.23
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* Note: The amendment as noticed reduces the producer class I
price $.92 per CWT.

(1) The class I butterfat differential will be
calculated by multiplying the average Chicazo area butterfat
price (grade A 92 score) by or most recently reported by the
United States department of agriculture, by .118 and the
resulting answer from this calculation shall be rounded to
nearest half cent, When =ailk does not test 3,5 percent
butterfat, the price per CWT will be adjusted by the above
resylting calculatijon for each ,1 percent the butterfat test
moves up or down.

The butterfat differential will be recalculated each time
the producer price is adjusted up or down by at least §$0.23
per hundredveight,

(b) The flexible economic formula which shall be wused
in calculating minimum on-the-farm wholesale and retail,
jobber, wholesale, institutional and retail prices of class 1
milk in the state of Montana utilizes a November 1969 base
equalling 100, an interval of 5.3 and consists ‘of five (5)
economic factors. It is wused to calculate incremental
deviations from the price which was calculated for the first
quarter of 1974. The factors and their assigned weights are
as followsa:

CONVERSION
. FACTOR WEIGHT FACTOR

(i) Weekly wages - total private

revised 50% 4035187
(ii) Wholesale price index (US) 28% .2607076
(ii11) Pulp, paper and allied

products (US) 12% 1142857
(iv) Industrial machinery (US) 6% .0556586
(v) Motor vehicle and equipment

(us) 43 0376294

100%

NOTE: The reported revised weekly wages - total private
is seasonally adjusted by dividing each months revised figures
by the factors listed above in paragraph (6)(a),

The following table will be used in computing distributor
prices,

MAR Notice No. 8-86-29 17-9/8/88



-1952~-

TABLE 11
Handlexr incremental deviation from last official reading
of present formula. (December 1973 -~ 122,10; Formula Base =
November 196%; Interval = 5.3.)
HANDLER JNCREMENTAL

0,07 diseributoris

4
[
+48+00-353+v84 265.60-269.84
4 0.08 margin-bansed-on
4
4
4

$54730-158+54 .90-275
159+,60-363+84 276.20-280
$64590-269+14 .50-28 0,10 gation-of-vwheie
$30+20-3F4xb4 6.80-29 ) 0,11 mithy~an-ordered
175+50-179+74 292.10-296.34 0,12 by-the-board-of

0.09 a-haif-(1433

FD!!ULA IRDEX DRVIATION
$03+30-305+54 217.90-222,14 -$ 0,02

106-60-310+84 2231,20-227.44 - 0,01

$31-90-116v34 228,.50-232,74 - 0,00

Fi#-20-323504 233.80-218,04 0.01

+23+50~-326574 219.10-243,34 0,02 ¢NOFE+--This
$27:80-332+04 244,40-248,64 0.03 ehart-is-anended
$33+30-137F+34 249,70-253,94 0.04 to-reflect-a-tve
$38740-342v64 255,00-259,7 0.05 eent-(50+023
+43c70~-34F+94 260.30-264,5 0.06 reduction~in-the

+80+80-185504 297.40-301.64 0.13 mitk-eontroi-on
186+30-3490+34 302,70-306.94 0.14 Gepts-1565-1979+)
393+ 40-195+64 108.00-312.24 0.15
196+70-200+94 .30-317,.54 0.16
202,00-206+24 118,60-322.84 0,17
F02530-2Ex54 ] ,90-328.14 0.138
233v60-236+84 329,20-333.44 0,19
237+90-233+34 334,50-338,74 0,20
223430~-23%+44 319,80-344.04 ) 0,21
228+50-233+34 345,10-349.34 0.22
2333+80-238+04 350,40-354.64 0.23
239+30-343+34 355,70-359,94 0.24
F4hvb0-248464 361.00-365.24 0.25

* The amendment as noticed reduces the distributor's margin by
approximately $0.22 per 1/2 gallon and retail prices are
reduced accordingly.

(c) Detailed information on converting the above
factors in both formulas to a current weighted value can be
obtained by contacting the Milk Control Bureau, 1520 E. 6th
Avenue - Rm 50, Helena, Montana 59620, phone (406) 444-2875.

(d) The factors in both formulas will be converted to
a weighted value as soon as practicable after the first of
each month.

(e) For each 4.5 points that the weighted index
advances or retreats, prices paid to producers will increase
or decreagse twenty-three cents ($0.2)) per hundredweight. For
each officially announced increase or decrease in producer
prices, the wholesale price of all fluid milk items will
increase or decrease by the amount of the increase or decrease
in raw product cost,
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(f) For each 5.3 points that the distributor weighted
index increases or decreases, the wholesale price of one half
(1/2) gallon of whole milk will increase or decrease one cent
($0,01). Prices for all other milk items are calculated by
historic factors in relation to one half (1/2) gallon of whole
milk. Three (3) quart containers of homo and low fat will be
priced at one and one half (1 1/2) times the one half (1/2)
gallon container, It 1is impractical to reproduce all such
factors herein, but they may be obtained at the board office,
1520 E. 6th Avenue - Rm 50, Helena, Montana 59620, phone (406)
4442875,

(g) The minimum wholesale price will be marked up ten
fifteen percent £38%)(15%) to arrive at minimum retail prices,
(i) Special wholesale price for retail grocery sgtores

will be Dbased on the procedures provided in subsections (A)s
€B)-and-¢63 below. Alti--miik--purehascd--under—-one--pf-—the
procedures-—-indicated—-belovw--must-be-paid-within-fifeeen-(156)
daya-after-inveieing-uniess-there-ip-a--different-—-tine—-£rame
speeificd--in--the-~appiieabie-—-rule--seetiony---Retailera-ave
prohibited~-from-purehasing-nitk-at--moge--than--one--ltevel--of
service-~-from-—-any--one--dintributor--and--distributors--are
prohibited-fron-affering-movre-than-one-level-of-serviee-to-any
ene-~retadler—-in--any--singie--bpitiing-period+--Thia-does-noe
prohibit--a--retatier--fron--changing--lteveln--ef--service--in
subsequent-piiiing-periods,

€A)-—--A--speeialt--vholenate--price--for--sretaii--grocery
storen-witi-be-cateulated-by-nultiplying-regular-retail-prices
by-a-factor-of-ecighty-nine--pereent--¢89%)--for--fuli--serviee
delivery--by~-a-distributorr—-Any-nilthk-purehascd-herein-nust-bhe
patd-for-within-fifteen-(i5)-dayp-after-inveteings

¢B)-—--Whoiensate~drop-service-£foar-retail-storess

£¢3)----Deliverien-shali-be-tinited-to-a-manimum--of—-four
f4r--timep-per—veekr-vith-a-one—hundred-£ifey-dotliar-(4156+00)
ninimum-sales

£33)=-—-Fhe-minimum-pretail-préce-vwilti-be--marked--down--by
sinteen-~peyeent--(16Ni--to-nreidve-at-a-nintnun-vholeonie-droyp
serviee-prieer

€6>(A) Wholesale dock pickup price:

(1) Delivery shall be FOB the processing plant's dock
or the processing plant's warehouse dock.

£iE3---The-mnintmum-retatl-price-villi-bhe--narked--down--by
tWenty--two--and-three—-tentha-pereent-{(22+3%)-to-arrive-at-the
mininom-vholesate-dock-pichup-or-detivery-pricer

(I1) The minjimum wholesale price will be marked down by
eleven and two-tenths percepnt (11.2%) to aryrive at the minimum
wholesale dock pickup or delivery price.

(1I1) Any milk purchased herein must be paid for within
ten (10) days after invoicing.

i¥)-~~Repate-witi--be--baned--upen--the--vhotesale--fuiid
service--priee—-oy--yholesale-drop-serviee-price;-vhichever-ips
applicabler

€¥3(IV) A minimum pickup or delivery will be five
hundred (500) gallons.
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(h) Minimum jobber prices will be calculated by
gultiplying the difference between the applicable wholesale
price and raw product cost times a factor of 55.597% with the
resulting ansver being added to the current raw product cost.
The jobber prices calculated will be the minimum jobber
prices,

(1) . . ."

3. The rationale for the proposed action is to stabilize
the wmarketing of milk in this state by setting prices that
enable distributors to be competitive with milk that is
available in areas adjacent to and surrounding Montana for
marketing in Montana,

4, Specific factors which the board will take into
consideration in these proceedings wi}l include, but may not
be limited, to the following:

a) cost factors in producing milk, including those set
forth in section 81-23-302(5)(c), MCA;

b) supplies of milk in adjacent and surrounding areas;

¢) prices of milk in adjacent and surrounding areas;

d) current and prospective supplies of milk in relation
to current and prospective demand for such =milk for all
puUTpOSes;

e) alternative opportunities, both farm and nonfarm,
recently open to milk producers;

f) cost factors in distributing milk, which shall
include among other things the prices paid by distributors for
equipment of all types required to process and market milk and
prevailing wage rates in this state;

g) cost factors in jobbing milk, which sghall include
among other things raw product and ingredient costs, carton or
other packaging costs, processing costs, and that part of
general administrative costs of the supplying distributor
which may properly be allocated to the handling of milk to the
point at which such milk is at the supplying distributor's
dock, equipment of all types required to market milk, and
prevailing wage rates in the state,

5. In its consideration on the merits of the proposed
action, the board takes official notice as facts within its
own knowledge of the following:
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TABLE A

Producer prices in adjacent and surrounding areas - July 1988

CLASS 1 CLASS I1I CLASS IIIX BLEKD

. PRICE PRICE PRICF PRICE
Oregon-Washington 12,29 10.75 10.52 11.17
Puget Sound-Inland 12.19 10.75 10.52 11.10
$.W, Idaho-E, Oregon 11.84 10.60 10.52 10,72
Western Colorado 12.34 10.60 10.52 11.63
Great Basin 12.24 10.60 10.52 11.38
Eastern Colorado 13.07 10.60 10.52 11,90
Rapid City 12,39 10,52 11.44
North Dakota 11,63 10,60 10.10 *10.40
Montana 13.34 | 10.64 9.04 *%11,40

*June 1988 *%Price at test
TABLE B

Supplies of milk which are available in surrounding areas -
July 1988

CLASS 1 CLASS 11X CLASS III
UTILIZATION UTILIZATION UTILIZATIONR

Oregon-Washington 72,073,853 15,761,519 111,681,477
Puget Sound-Inland 80,093,704 21,416,144 149,166,209
§5.W. Idaho-E. Oregon 11,055,885 7,821,826 63,018,540
West & East Colorado 60,134,580 19,569,962 34,500,431
Great Basin 61,859,982 13,832,414 72,724,068

Western North Dakota * 7,494,191 * 672,336 * 6,288,610
*June 1988

TABLE C
Based on a current cost survey of two major processing vplants
in Montana conducted by staff of the NMilk Control Bureau,
simple average dock costs for private label wmilk for period
November 1, 1987, through April 30, 1988, were as follows:

RAW PROD CRTN/IRGR PROCESSING GEN/ADMK DOCK

ITEM COSTS COSTS COSTS COSTS COSTS
WHOLE MILK

1/2 Gal .57728 .08073 14443 .03988 .84232
Gallon 1.15457 .16178 .25537 .07976 1.65148
LOWFAY 21

1/2 Gal .49826 .08071 L 14443 .03988 .76328
Gallon .99651 . 16245 . 25537 .07976 1,49409
SKIM MILK

1/2 Gal .37559 .08874 15391 .04408 .66232
Gallon 5117 17970 +24246 .07998 1.233131
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TABLE D

Based on a current cost survey of two major processing plants
in Montana conducted by staff of the Milk Control Bureau,
simple average dock costs for brand 1label wnilk for period
November 1, 1987, through April 30, 1988, wvere:

RAV PROD CRTN/INGR PROCESSING GEN/ADNN DOCK

ITEM COSTS COSTS CcOSTS COSTS COSTS
WHOLE NILK

1/2 Gal .57728 .08073 .1444) .05470 85661
Gallon 1.15457 .16178 .25537 .10940 1.68112
LOWRAT 22X

1/2 Gal 49826 .0807]) 14443 .05470 77757
Gallon .99651 .16245 .25537 .10940 1.5237)3
SKIM MILK

1/2 Gal 37559 .08874% .15391 06046 .67870
Gallon .75117 .17970 24246 .09914 1.27247

(Table D Continued)

pOCK WHSLE DEL TOTAL WHSLE DEL
ITEN - COSYS UNIT COST UKIT COST
WHOLE MILK
1/2 Gal .85661 .07854 .93515
Gallon 1.68112 .15709 1.83821
LONFAT 22 :
1/2 Gal 771757 .07854 .85611
Gallonm 1.52373 .15709 1.68082
SKIM MILK
1/2 Gal .67870 .08902 76772
Gallon v 1.27247 .17803 1.45050

TABLE B

Based on a current cost survey of two major processing plants
in Montana conducted by staff of the Milk Contyrol Bureau,
simple average cost of delivery on drop-shipment route for
Decenmber 1987

WHOLE MILK LOWFAT MILK SKIN MILK
1/2 Gal Gal, 1/2 Gal Gal, 1/2 6al Gal.

WHOLESALE DROP
DEL. URIT PRICE .03702 .07404 ,03702 .07404 .04196 ———
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TABLE F
Milk prices for sales to Malmstrom Air Force base for period
March through September 1988

WHOLE MILK LOWFAT MILK SKIM MILK
1/2 Gal Gal. 1/2 Gal 6Gal. 1/2 Gal Gal,
UNIT PRICE 75 1.52 .68 1.36 .59 -
TABLE G

Milk prices to retailer on Ryan's warehouse program for Meadow
Gold Dairies, Billings, Montana - August 22, 1988

WHOLE MILK LOWFAT MILK SKIM MILK
1/2 Gal Gal, 1/2 6al Gal. 1/2 Gal_ Gal,.
URIT PRICE .8022 1.6125 7355 1.4600 — 1.4000
TABLE H

Country Classi¢ milk prices om Wyoming program for Montana
stores beginning September 1, 1980

WHOLE MILK-GALLON LOWFAT MILK-GALLOR
DARIGOLD ~PRIVAYE LABEL DARIGOLD PRIVATE LABEL
UNIT PRICE $1.90 $1.71 $1.70 $1.56
TABLE I

Sales of milk by Bridgman Dairy, Bismarck, North Dakota to
jobber Gordon Turnexr - May 1988

WHOLE MILK LOWFAT MILK SKIM MILK
1/2 Gal Gal, 1/2 Gal Gal. 1/2 Gal Gal.
UNIT PRICE .765 1.56 .675 1.36 .535 ——
TABLE J

Maximum alluwnble rateg for transporting milk contained in ARM
8.86,301(9) are:

DISTANCE IR MILRS MAXIMUM FREIGHT ALLOWANCE

2% to 50 $ .25
51 to 75 40
76 to 100 .50
101 to 150 .64
151 to 200 .85
201 to 250 1.06
251 to 300 1.28
301 to 350 1.49

Rate for transporting class III milk allowed by ARM 8,86.301
(8)(b) is $.95 per running mile.
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6. The board takes official mnotice that the simple
average of the class I prices for September 1988 in areas
surrounding and adfacent to Montana is $12.51.

7. The board takes official notice that Meadow Gold
Dairies and Country Classic Dairies represent 81,96% of the
total fluid milk volume jin Montana for 1987.

"8, The board takes official notice of changes in the
marketplace and of the fact Country Classic currently sells
84,93% of their total wholesale dollar volume either through
the grocery warehouse system or at drop-shipment prices.

9. The board takes official notice of a five (5) store
Helena area survey on November 20-23, 1981, which concluded
that frequency of milk delivery was three to four times a week
with an average inventory turnover of 2.76 times per week.

10. The board takes official notice of the unrest which
has been prevalent in the milk industry and continues to exert
pressure as evidenced by the request for emergency rule making
in March 1986, November 1987 and August 1988,

11. Interested persons may participate and present data,
views or arguments pursuant to sectionm 2-4-302, MCA, either
orally or in writing at the hearing or by mailing the same to
the Milk Control Bureau no later than October 7, 1988,

12, Geoffrey L. Brazier, Esq., 1424 9th Avenue, Helena,
Montana, has been appointed as presiding officer and hearing
examiner to preside over and conduct this hearing. However,
the full board will sit in convened session at the hearing. .

13. Authority for the board to take the action and adopt
the rules as proposed 1is in section 81-23-302, MCA. Such
rules if adopted in the form as proposed or in a modified
form, will implement section 81-23-203, MCaA. .

MONTANA BOARD OF MILK CONTROL
CURTIS C, COOK, CHAIRMAN

BY: 2222:64!22‘"” é; C;?:-o/

WILLIAM E, ROSS, Bureau Chief

Certified to the Secretary of State August. 29, 1988.
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PUBLIC HEARING ON
amendment of Rule 12,.6.707 ) PROPOSED AMENDMENT OF RULE
pertaining to the definition) 12.6.707 PERTAINING TO

of "vessel" ) THE DEFINITION OF "VESSEL”

- TO: All interested persons

1. On the following dates, at the locations given, the
Department of Fish, Wildlife and Parks will hold public
hearings to amend ARM 12.6.707 pertaining to the definition of
vessel.

(1) September 28, 1988, 7:00 o'clock p.m., at Department
Headquarters, 1400 South 19th, Bozeman, Montana.

{2) September 29, 1988, 7:00 o'clock p.m., at Department
Headquarters, 1420 East Sixth, Helena, Montana.

(3) October 4, 1988, 7:00 o'c¢lock p.m., at Lone Pine
State Park, Kalilspell, Montana.

12.6.707 DEFINITION OF "VESSEL" (1) The definition of
“vassel" In 23-2-502(13), MCA does not include inner tubes
(motor vehicle type), float tubes (belly boats), amd air
mattreases and sailboards when used without mechanical
propulsion by one individual.

AUTH: 23-2-502(13), MCa IMP: 23-2-502(13), MCA

3. This rule is being amended in response to complaints
by the sailboarders (windsurfers) who have proposed that the
sailboard is a new sport with a new device and should not be
viewed as a vessel. Vessels must carry Coast Guard life saving
equipment, This change will allow the commission greater
flexibility and allow for more practical use of flotation suits
such as wet suits and dry suits if the use is required for
safety concerns.

4. Interested persons may present their data, views or
arguments either orally or in writing, at the hearing. Written
data, views or arguments may alsc be submitted to Robert N.
Lane, Chief Legal Counsel, Department of Fish, Wildlife and
Parks, 1420 East Sixth, Helena, Montana, 59620, no later than
October 6, 1988,

5. Robert N. Lane has been designated to preside over and

conduct the hearing.
;onald G. Marcoux, ;

Assoclate Director
Montana Department of
Pish, Wildlife and Parks

Certified to the Secratary of State Auqust 29 ., 1988,
MAR Notice No. 12-2-168 17-9/8/88
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BEFORE THE FISH AND GAME COMMISSION
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING

amendment of ARM 12.6.701 ) ON THE PROPOSED AMENDMENT
OF ARM 12.6,701 REGARDING
PERSONAL FLOTATION DEVICES
AND, LIFE PRESERVERS

TO: All interested persons

1. On the following dates, at the locations given, the
Department of Fish, Wildlife and Parks will hold publie
hearings to amend ARM 12.6.701 to add the use of personal
flotation devices and life preservers to operators of
sallboards.

(1) September 28, 1988, 7:00 o'clock p.m., at Department
Headquarters, 1400 South 19th, Bozeman, Montana.

{2) September 29, 1988, 7:00 o'clock p.m., at Department
Headquarters, 1420 East Sixth, Helena, Montana.

(3) October 4, 1988, 7:00 o'clock p.m., at Lone Pine
State Park, Kalispell, Montana.

12.6.701 PERSONAL FLOTATION DEVICES AND LIFE PRESERVERS
Section (1) through (1)(d) remain the same.
2 The following are requirements for sajlboards used on
waters of this gtate:
a) A rson operating a sailboard (windsurfer) must have

on _his person a personal flotation device that may include:
Coast Guard approved life preserver, Coast Guard approved
buoyant vest, wet suit, dry suit or ski belt.

(b} A person operating a sallboard {windsurfer), who has

not reached his 12th birthday, must have a Coast Guard approved
life preserver securely fastened to his person,

AUTH: 87-1-301 MCA, 87-1-303 MCA, and 23-2-521 MCA
IMP; 23-2-521 MCA

3. This rule is being amended in response to the concerns
of the sailboarders (windsurfers) who have requested that
windsurfers should not be required te wear any flotation
devices, The Commission, however, is proposing the above
amendment as being in the interests of public safety and as a
requirement more compatible with the sport of sailboarding.
This amendment will allow adults to use wet and dry suits and
still provide for Coast Guard approved life saving devices on
those under the age of 12. Public comment is sought on the
safety need for the amendment, including whether any flotation
devices should be required at all.

4. Interested persons may present their data, views or
arguments either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to Robert N.
Lane, .Chiéf Legal Counsel, Department of Fish, Wildlife and

17-9/8/88 MAR Notice No. 12-2-169
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Parks, 1420 East Sixth, Helena, Montana, 59620, no later than
October 6, 1988.
5. Robert N. Lane has been designated to preside over and

conduct the hearing.
§ona1d G. Marcoux 5

Assoclate Director
Montana Fish and Game
Commission

Certified to the Secraetary of State August 29 , 1988,

MAR Notice No. 12-2-169 17-9/8/88
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BEFORE THE DEPARTMENT OF HIGHWAYS
OF THE STATE OF MONTANA

In the matter of the
amendment of Rule 18.8.511A
concerning the circumstances
under which flag vehicles
are required.

NOTICE OF PUBLIC
HEARING ON PROPOSED
AMENDMENT OF RULE
18.8.511A ON WHEN
FLAG VEHICLES

ARE REQUIRED

N S

TO: All Interested Persons:

1. On October 4, 1988 at 9:00 o'clock A, M. a public
hearing will be held in the Auditorium of the Department of
Highways building at Helena, Montana, to consider the
amendment of rule 18,8.511A.

2, The proposed amendment replaces present rule
18.8.511A found in the Administrative Rules of Montana. The
proposed amendment would change the conditions under which
flag cars are required for oversized vehicles or loads.

3. The rule as proposed to be amended provides as
follows:

18.8,511A WHEN FLAG VEHICLES ARE REQUIRED (1) Flag
vehicles are required £rent--and--vear --orn~primemy---and
secondary--highways—-and at the rear of a vehicle on
interstate highways if the main body of the load or the
vehicle er-iesd exceeds the 14 feet in width ef-the-travel
1ane- frem-+the- centeridne 4o ohe -contimons—shontder-1ine—or
the-edge-of-the-paved-surfacer;-whichever-is-the-lesser or if
the overall width including appurtenances exceeds 15 feet,

(2)  Flag vehicles are required at the front on all
highways except interstate highways when the main body of
the load or the vehicle exceeds 12 feet in width,

{(3) Flag vehicles are required at the front and at the
rear on all highways except interstate highways when the
main_ body of the load or the vehicle exceeds 14 feet in
width or If the overall width Including appurtenances
exceeds 15 feet.

{2¥{4) A vehicle or load over 10 feet wide but-wot
execeeding~the—width--of-the-travelied-dane must be preceded
and followed by a flag vehicle front and rear when it is not
equipped with flashing amber lights and "wide load" signs.

€3+ (5) A flag vehicle is required at the rear when the
vehicle or load exceeds 100 feet in length on primary or
secondary highways.

{6_) A flag vehicle is required at the rear when a
vehicle or load exceeds 110 feet in length on the interstate
highway.

17-9/8/88 MAR Notice No. 18-60
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4, The department is proposing this amendment because
it received complaints from the mobile home movers to the
effect that the new rule adopted on July 29, 1988, is too
restrictive and adds unnecessary expenses to mobile home
moves. The department has considered their concerns and
proposes this amendment to decrease the situations under
which flag cars are required, to require the flag cars it
believes are necessary for traffic safety, and to conform
its rules more closely with the requirementa of the
neighboring states.

5. Interested persons may present their data, views,
or arquments, either orally or in writing, at the hearing.
Written data, views or arquments may also be submitted to
William D, Hutchison, Agency Legal Services, Department of
Justice, 215 N. Sanders, Helena, Montana 59620, no later
than October 6, 1988.

6. William D. Hutchison, Attorney, Agency Legal
Services, Department of Justice, 215 N. Sanders, Helena,
Montana 59620, has been designated to preside over and
conduct the hearing.

7. The implied authority of the agency to make the
proposed rule is based on sections 61-10-121 and 61-10-122,
MCA, and the rule implements sections 61-10-121 and
61-10-122, MCA,

Gary J. Wicks
irector of Highways

Certified to the Secretary of State August 29, 1988

MAR Notice No. 18-60 ' 17-9/8/88
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BEFORE THE DEPARTMENT OF HIGHWAYS
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PROPOSED
amendment of Rules } AMENDMENT OF RULES
18.8,514 and 18,8,515 ) 18.8,514 and 18.8,515
regarding special permits ) ON LENGTH

for length

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons:

B On October 14, 1988, the Department of Highways
proposes to amend rules 18.8,514 and 18.8.515 which
regulate the conditions for special permits for length.

2, The rules as proposed to be amended provide as
follows:
18.8.514 ° LENGTH Subsections (1) - (6) remain the

same ., .
(7) No overdimensional permit may .be issued for a
combination of wvehicles in excess of 95 feet except as
provided in subseetien subsections (8), (9), and (10).

Subsections (8) and (9) remain the same.

(10) A vehicle combination with a divisible length
which does not exceed 100 feet may be issued a single trip
overdimensional permit for trave only on interstate
highways and within a 2-mile radlus of an interchange on
the interstate system on other Eiqhways only in order to
obtain necessary services or to load or unload at a
terminal,

+6 51;! Resident implement dealers may purchase a
term overdimensional permit for lengths determined by the
department.

Auth: IMPLIED 61-10-121 and 61-10-122, MCA; Imp. 61-10-121
and 61-10-122, MCA.

18.8.515 REGULATIONS FOR MOVEMENT OF A LONG ILOAD

{1) vVehicles and combinations of vehicles wietR--nen—
vedueibie--toads exceeding 95 feet to and including 120
feet, but not exceeding the statutory width, are restricted
to the following:

{a) Travel during daylight hours, 7 days a week,
excluding holidays and holiday weekends, on all highways
except those indicated on the “"red route restrictions® map.

(b) A long load with a combined length, including
towing vehicle, over 100 feet requires a flag vehicle at
the rear of the combination and a "long load" sign
displayed at the rear of the load when travelling on a
two-lane highway. The power vehicle must maintain a
minimum speed of 25 m.p.h. at all times.

{c) A long load with a combined length, including
towing vehicle, over 110 feet requires a flag vehicle at
the rear of the combination and a "long load™ =sign
displayed at the rear of the load when travelling on an

17-9/8/88 MAR Notice No. 18-61
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interstate highway. The power vehicle must maintain a
minimum speed of 25 m.p.h. at all times.

Subsections (2) and (3) remain the same.

Auth: IMPLIED 61-10-121 and 61-10-122, MCA; Imp. 61-10-121
and 61-i0-152, MCA.

3. The department is proposing these amendments
because it is responding to a petition to allow vehicle
combinations with reducible loads up to 100 feet in length
to travel on highways under special permits. The
department has considered the petition and has proposed
these amendments to allow such. vehicle combinations on
interstate highways only. It has rejected the petitioner's
request for travel on other highways because it believes
the number of overlength vehicles should not be increased
because of safety considerations for the traveling public,
especially in passing maneuvers.

4. Interested parties may submit their data, views,
or arguments concerning the proposed amendments in writing
to Jesse Munro, Administrator Gross Vehicle - Weight
Division, 2701 Prospect Avenue, Helena, Montana 59620, no
later than October 6, 1988,

5. If a person who is directly affected by the
proposed amendment wishes to express.his data, views and
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit this request
along with any written comments he has to Jesse Munro,
Administrator Gross Vehicle Weight Division, 2701 Prospect
Avenue, Helena, Montana 59620, no later tham October 6,
1988.

6. If the agency receives requests for a public
hearing on the proposed amendment from either 10% or 25,
whichever is less, of the persons who are directly affected
by the proposed amendment; from the Administrative Code
Committee of the legislature; from a governmental subdivi-
sion or agency; or from an association having not less than
25 members who will be directly affected, a hearing will be
held at a later date. Notice of the hearing will be
published in the Montana Administrative Register. Ten
percent of those persons directly affected has been deter-
mined to be more than 25 persons based on the number of
persons who obtain length permits.

Gary J. Wicks
Director of Highways

By: /&4 £ (/M;ﬁ/
7

Certified to the Secretary of State August 29, 1988
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY OF
THE STATE OF MONTANA

In the matter of the ) NOTICE OF SECOND PUBLIC
amendment of certain ) HEARING ON PROPOSED
prevailing wage rates, ) AMENDMENT OF PREVAILING
pursuant to Rule 24.16.9007 ) WAGE RATES

TO: All interested persons:

1. On Tuesday, October 4, 1988, at 1:00 p.m., a public
hearing will be held in the First Floor Conference Room of
the Employment Security Building, 1327 Lockey, Helena,
Montana, to consider proposed amendments to the prevailing
wage rates.

2. On June 9, 1988, at p. 1127 of the 1988 Montana
Administrative Register, Issue No. 11, the Commissioner of
the Department of Labor and Industry published notice
of a public hearing on proposed amendments to Rules
24.16.9001 through 24.16.9007, as well as the adoption of new
rules on prevailing wage rates and new prevailing wage rates.
The hearing was held July 12, 1988.

After considering the testimony offered at the hearing
and conducting its own research into the matter, the
Department has determined to amend certain of the proposed
prevailing wage rates. The new prevailing wage rates will be
incorporated into the rules by reference pursuant to Rule
24.16.9007{3). No other changes in the rules are proposed.

3. Interested parties may submit their data, views, or
comments, either orally or in writing, at the hearing.
Written data, views, or comments may also be submitted to
the Administrator, Employment Relations Division, Department
of Labor and Industry, P.0O. Box 1728, Helena, MT 59624, no
later than October 11, 1988.

4. David A. Scott, Chief Counsel, Department of Labor
and Industry, P.O. Box 1728, Helena, MT 49624, has been
designated to preside over and conduct the hearing.

5. The authority of the department to adopt new
prevailing wage rates is based on 18-2-402 and 18-2-431, MCA,
and the rules implement 18-2-402, 18-2-403 and 18-2-411,
MCA.

. Iy

,V:%Aﬁ'@.l . ;y‘ ,ééﬁ,,\Jé,;,‘,
Mary M. ;Hartman, Commissioner
Department of Labor & Industry

17-9/8/88 MAR Notice No. 24-16-2
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BEFUKE THE DEPARTMENT OF MILITARY AFFAlk:
OF THE STATE OF MONTANA

NUTICE OF PROPOUSEL AMENDMENT

In the matter of amenament )

of Rules 34.5.101, 34.5. ) OF RULES 44.5.101, 34.5.110
11v and 34.5.120 relating ) AND 34.5.120 relating to the
to the Montana State Vet- ) Montana State Veterans Come-
aerang Cewatery. ) tery.

NO PUBLIC HEARLNG CONTEMILATEL

Tu: All Interested Peraon:

1. On October 8, 1988, the bepartment of Malavary Arfairs
propoaas to amend rules 34.%.101, 34.5.11Y and J34.5.12v
relating toe the Montana State Veterans Cematery.

2. The rules as proposed to  be amended provide. as
follows:

0%:.5:10) ELIGIBILITY OF VETERAN (i) Any veteran whoe received
any discharge, other than a dishonorable discharge, from the
armad forces of the United States 1s eligible for purial an
the cemetery. The term “veteran® ahall include individuals
who asearved with national guard and reserve units of the U.5,
milictary forces, _and all wembers or the farst special servige
force who gerved with this unit durang WW 11.

(2) Veterans not qualifying for a veterans administration
*plot allowance" shall be c<harged an  eguivalent fee for
openang and cloaing of all gravesites.

AUTH: 10-2-602 MCA IMP: 10-4-502 MCA

34.5.110 PLOT CHARGES (1) Thare will be no charge tor any
burial plot, however all costs agsociated with reinterments
ang disinterments shall be the respongsibilify of the person. or

entiyy paking the regueat.
AUTH: 10-2-602 MCA IME: 10-2-602 MCA

FING,  MUNIES (1) Ten percent oL adl pigt
ailuwance monies receivead shall be avposited 1n the parpatual
maintenance account.

AUTH: 10-2-602 MCA iMP: 10-2-0600 MUA

3. These rule amendments are noecessary: (1) o includs an
acaitional group ©f veterans asg being ellgible Lor  DLuriai an
thae cemetery, (2) to set a policy of cCcosts agsoclated with
reinterments and disinterments, (3) to derine the fpoalllce
source of monies usead for the mainteonanca account,

4, Intereated partics may submit their data, views, or
arguments concerning the proposed amendments 1n writing to!

Rich Brown, Adminigtrator

Montana Veterans Affairs biviasion
P.0. Box 5715

Helena, Montana Susu4a

MAR Notice No. 34-3 17-9/8/88
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no later than votober o, 1lwvbb, . .

. if & person who 1s qirectly arfected py tne proposed
amehdments wishes to oxpress his data, views and arguments
orally or 1in writing at a public hearing, he must make a
written request for a hearaing and submit this request aldng
with any written comments he has to KRich Brown at the above
address ho later than Lctober o, 1984,

6. If the agency recelves requests LoOr a public hearing
on the proposed amendments for eirther lUX or &%, whichever ia
lesz of the persons who are directly affectea by the proposed
adoptlon a hearing will be held at a later date., DNotice of
the hearing wil)ll be published i1n the Montana Adminastratave
Kegister. Ten percent of those persona directly atfected has
been determined to be 25,

7. The autnority of
amandments 1h  paced on
Z-6U2 MCA,

the proposed
implements 10-

bepartment
502 MCA.

amas W. Dufiy, MG
he Adjutant Genera

Department of Malithr airs

17-9/8/88 MAR Notice No. 34-3
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT ) NOTICE OF THE PROPOSED AMEND-
of ARM 42,2.50]1 relating to ) MENT of ARM 42.2.501 relat~
Application of Partial Pay- } ing to Application of Partial
ments., } Payments.

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On October 17, 1988, the Department proposes to amend
ARM 42.2.501 relating to Application of Partial Payments.

2. The rule as proposed to be adopted provides as follows:

42.2.501 APPLICATION OF PARTIAL PAYMENTS (1) BRll partial
payments on accounts receilvable balance received by the
department for payment of administrative fee, tax, penalty, and
interest must be first applled to the amount of tnterese-dues
administrative fee due, until satisfied, Any amounts remainin
will then be applied to the amount Of interest, then to the
amount of penalty due and then to the tax due. AUTH, 2-4-201,
15-1-201, 15-30-305, 15-31-501, 15-35-122, 15-53-104 and 15-70-
104 MCA; IMP, 2-4-201, 15-1-206, 15-30-321, 15-31-502, 15-35-
105, 15-36-107, 15-37-108, 15-38-107, 15-53-111, 15-54-111, 15-
55-108, 15-56-111, 15-58-106, 15-59-106, 15-59-205, 15-70-210
and 15-70-330.

3. The department feels this rule is necessary because the
recent adoption of 42.2.501 did not consider the Administrative
Fee assessment mandated by HB 791, Section 3(2) (15-25-111(2)).
The Administrative Fee is assessed to offset costs inecurred in
asgessing value, in collecting the tax, and in any review and
appeal process, The fee is added to the assessment. The
current rule does not address the application of payments in
relation to the fee.

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendment in writing to:

Clec Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than October 6, 1988.

5. If a person who is directly affected by the proposed
adoption wishes to express his data, views and arquments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to Cleo Anderson at the above address no later
than October 6, 1988.

MAR Notice No. 42-2-424 17-9/8/88
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6. If the agency receives requests for a public hearing on
the proposed adoption from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
Legislature; from a governmental subdivision, or agency; or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
ARdministrative Register. Ten percent of those persons directly
affected has been determined to be 25,

LaFAVER, Director
rtment of Revenue

Certified to Secretary of State 8/29/88.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF THE PROPOSED ADOP-
of Rule I relating to Proceeds) TION of Rule I relating to
of Drug Tax. ) Proceeds of Drug Tax.

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On October 17, 1988, the Department proposes to adopt
rule I relating to Proceeds of Drug Tax.

2. The rule as proposed to be adopted provides as follows:

RULE I - COLLECTION AND DISPOSITION OF TAX (1) All monies
collected under this act shall be deposited in the Dangerous
Drug Tax Administration Revenue Fund.

(2) Tax, penalty and interest deposited in the fund must
be transferred to the State Treasurer for distribution on a
monthly basis.

(3) Collections of partial payments will be applied in
accordance with 42.2.501. AUTH, 2-4-201, 15-1-201, 15-30-305,
15-31-501, 15-35-122, 15-53-104 and 15-70-104 MCA; IMP, 2-4-201,
15-1-206, 15-30-321, 15-31-5%02, 15-35-105, 15-36-107, 15-37-108,
15-38-107, 15-53-111, 15-54-111, 15-55-108, 15-56-111, 15-58-106,
15-59-106, 15-59-205, 15-70-210 and 15-70-330.

3. The department feels this rule is necessary because the
statute does not address the penalty and interest collections.
The process of identifying and applying payments to the tax,
penalty and interest and administrative fee segments is also not
addressed.

4. Interested parties may submit their data, views, or
arguments concerning the proposed adoption in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than October 6, 1988.

5. If a person who is directly affected by the proposed
adoption wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to Cleo Anderson at the above address no later
than October 6, 1988.

6. If the agency receives requests for a public hearing on
the proposed adoption from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the
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Legislature; from a governmental subdivision, or agency; or from
an association having. nc less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. fTen percent of those persons directly

affected has been determined to be 2

JOHN/D. LaFAVER, Director
artment of Revenue

Certified to Secretary of State 8/29/88.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF PUBLIC HEARING on

of Rule I and THE AMENDMENT ) the PROPOSED ADOPTION of Rule

of ARM 42.25.1117 and ) I and the PROPOSED AMENDMENT

42.25.1113 relating to Mines ) of ARM 42.25,1117 and

Net Proceeds., ) 42.25.1113 relating to Mines
)

Net Proceeds.

TO: All Interested Persons:

1. On October 20, 1988, at 1:30 pm a public hearing will
be held in the 4th Floor Conference Room of the Mitchell
Building, at Helena, Montana, to consider the adoption of rule I
and the amendment of ARM 42.25.1117 and 42.25.1113, relating to
Mines Net Proceeds,

2. The proposed rule I, does not replace or modify any
section currently found in the Administrative Rules of Montana.

3. The rules and amendments as proposed to be adopted
provide as follows:

RULE 1 - COMPUTATION OF GROSS VALUE (1) Gross value for
purposes of the mines net proceeds will be determined at the
point where mining processitg end and manufacturing or non-mining
processes begin as discussed in 42,.25.1104.

(2) Gross value at the point of valuation will be
determined using one of the following methods which are listed
in the order they are to be considered.

{a) The producer's actual sales prices for mineral
products sold at the point of valuation will be considered the
best evidence of value provided the sales are arm's-length and
represent approximately 30% of total mineral production. Sales
of lesa than 30% of total production may be acceptable
indicators of value if the sales price per unit is corroborated
with other representative market data for minerals of like kind
and grade, Documentation for this method must be provided by
the producer to the department on request.

(b) If the producer does not have the sales information
discussed in (a), a market survey of other producers' sales of
like kind and grade mineral products may be done. If this
method is used, the producer must obtain market data for 3 or
more other producers. This data must represent the results of
competitive transactions in markets with a substantial number of
unrelated buyers and sellers. The producer must document that
all values used are for minerals of comparable quality sold in
quantities approximating the producers level of production. It
may also be necessary to consider the geographic area served by
the markets used for comparison. All information obtained by
the producer to support this method must be provided to the
department on reguest.
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(c) If the information required by (a) and (b) is not
availabhle, the proportionate profits method may be used to
compute a value in the absence of adequate market data. The
general formula for this computation is stated below.

Taxable value/unit = Direct costs through valuation point
X Sales price/unit

Total direct ecosts

{d) Direct costs through the wvaluation point will include
overburden removal, drilling, blasting, loading, hauling,
crushing, sorting, drying, mine reclamation, production taxes
and royalties and any other direct costs incurred through the
valuation point. .
(e) Total direct costs will include, in addition to those
noted above, all direct costs applied to the mineral products up
to the point of production of the first marketable product or
group of products which have not been manufactured or
fabricated. These costs will typically include grinding,
burning or calcining, blending with other materials and
treatment effecting a chemical change.

(f) The sales price per unit will be the weighted average price
of the first marketable product or group of substantially
similar products sold in significant quantities by the producer.’
The first marketable product or group of products will not
include manufactured products. For example, a cement producer
must use the sales price of bulk cement not the price of
concrete blocks he may manufacture from the cement.

(9) Only direct costs may be used in comptiting the cést ratio
for the formula, No costs that benefit the operation as a whole
or are not directly related to a specific phase of the mihing or
processing of the mineral product will be included in the ratio,

(h) The department may use an alternative valuation method
if warranted by an unusval situation. AUTH, 15-23-108 MCA; IMP,
15-23-502 and 15-23-503 MCA.

42.25.1117 MARKETING, ADMINISTRATIVE, AND OTHER
OPERATIONAL COSTS {1)  All monies——expended expenses tfor
supplies may be deducted in computing niet proceeds as provided
under ARM 42.25.1102 and 42.25.1103,

t2}--Alt-monies-actuaiiy-expended-for-transporting-the-ores
or-mineral-products--to-the-place~of--saleand-—for-marketing-the
produet-and--the--conversion- o{--bhe-m—inte-mey—w-&l—ao -be
dedueted -4in - computing ~net-- proceeds - as--previded-under--ARM
42:25731102-and- 4222511835~ ~In-the-cese of -ores-or-coneentrates
soid-or--tramaported -in-a-crude-or-unfinished-comdition-from-a
Mentana--mwine,~~market-costs--must-reflect--the--actusi--marketing
expenses—{ircinding-any -handking-and-storage -charges--and-sales
costa}y-inciuding- drokers'~-commi-ssions—--Fr-the case-of-mineral
preducts—-manufactured--in--Mentana--from--ores-or--concentrates
produeed-in-+tiris--state -the-ores-or-concentrates-mey-be-vaiued
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at--the--end-of--the -mitring -process-and --prior-+to--further
‘manufacturings-and--in thet--event--the-deduetion-for-transporting
the-mireral—-produets-to--market--and-the-—cost - of--narieting -the
preduct--and - conversions --nto - norey--wili--be-~determined--by
ailocating-an—amount- ﬁ-tmmm-cm-to-the—phee-of
sale-based-on-the-actuai-cost-of-transperting-a-crude-preduet-teo
the--same -pointy—-and - then--the-amount--representing-the--actuat
marketing--expenses;-based--ofr-the—coste-of--marketing--a—-crude
producty--including -any-handiing--and--storage-chearges-and-sates
eosts—-inclhuding —brokerst--commissions - ---No-—deduwetion—will--be
atiowed--for--expenses--whrich-comot--be--shown--+to-be--direcely
related-te-the-transportations-handiing-and-sales-coses-incurred
in-marketing-the-preduct-and-converting~tt-into-moneyr

{2) Actual marketin% costs directle related to the sale of
mineral products processed up to the point of valuation for net
proceeds purposes may be degucted. These expenses may include
the applicable salesperson's salary and/or commission, technical
assistance, and advertising, but only to the extent these
expenses pertain specifically to the mineral product processed
up to the point of valuation. Marketing expengses related to
mineral products processed beyond that polnt may not be
allocated back to mineral products that are not sold until
further processing has occurred. Technical and scientiflic
testing costs will not be considered marketing, but may be
eductible if they meet the reguirements of 15-23-503(h) MCA.

(3) All menies—-expended expenses for fire insurance,
boiler and machinery insurance, an ublic liability insurance
pald for the mine, reduction works or beneficlatlion procesa are
eductible. and-for-~workerlis--compensabron-insurance;--sectal
Security, -unemployment-—insurance;--medicat-surgical-hospital
insurancey--eand--for-paynents--by-mine--operators-to--welfere--and
retirement --funds--when -required--by--wage-contracts -betveenr-mine
operators-and-empioyeess

(4) No payments for taxes on production, license taxes,
corporation, income, sales, real estate, personal property, and
exclse taxes may be used as a deduction,

(S5) No monies-expended expenses for land lease rental or
for land lease holdings may be used as a deduction. AUTH,
15-23-108 MCA; IMP, 15-23-503 MCA.

42,25.1113 LABOR COSTS tEy---Ati--monies -expended--for
tabor--may -be--deducted-in-computing-net--proceeds—-ws--provided
under-ARM-42725713302-and-42+-25v131637

+2y---babor-shali--inetnde - ali--monies -expended—-for--actuat
costs--of - necessary—-ltabor—iir-the—-extracting-of - the--minerai
deposit~s

P fa-)--"-—l-n- +he--case—-of--a-mine-wirere-—the--actual--mining
operaetons “re--performed--under--contract- by -a--subsidiary,——the
mine—-operator--mase--furnish-the - department——of - revenue--with-an
explanation—of--the--basts-en—-wirich -the-contract-is-made--and-an
teemized-breakdown— of--theactuel--costs-included -tn-the-contrace
agreement<
t4)----Saiaries--of--engineers,—-gevltogists—and--other
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technicat-persomel--are-a-—deductible-item -only-to--the-extent
that--such--persofmel-are-—employed - exclusively-—din—-the—-mine
eperations

t54~~-Superintendents--shali--be-meant--tor-incinde--onky--the
peraens-er-officvers-actuniiy--engaged-directly-~imwr-the-working-of
the-mine -or--superintending -the-management-thereof-—tat -tiie-mine
site—or—-in~the —vieinity -thereofyv-—hris-deduction-is-not-meant
to-inciade-any persomnel -in-a-corporate -or-headquarters-office
who~have-no-part-in-the-actuai-eperations-of-the-mines

{1) Labor expenses will include amounts paid to employees
up to and including mine and m oremen and superintendents.
No deduction will be allowed for any person or offlcer not
actually engaged 1in the mining or mililling operations. Labor
expenses for the following functions will be deductible to the
extent they relate specifically to the mining and processing
operatlions up to the point of mineral valuation.:
Overburden removal ;

Driliing and blasting:
Loading;
Hauling;
Crushing;
ashing, sorting, and screening,

Drying; .
Tesff%g to satisfy federal and state health and

safety laws.

Plant secut‘tz;

Agsaying and sampling;

Reclamation;

Engineerlng and geological services performed in
Montana for existing operations;

Equipment maintenance,

Labor expenses for the following functions are not
s

Accounting and bookkeeping;

Legal;

Management above the superintendent level.

Engineering and geological serv1ceq;performed out of
Montana or related to exploration,
Janitorial,
Laboratory work except as allowed in (h) and (i) above;
Any other labor expenses incurred beyond the point of
mineral valuation;

The following Ttems may be included in the amounts
for the tunctions listed in {1} above.

Wages and salaries;

Overﬂ—me;

HoIiHaﬁ and vacation pay;

Shift . erentials,

Payroll taxes,

Health an welfare benefits,
safety clothing;

Locker and shower facilities;

Meal expenses;
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Bonuses;
Bafety training;
Transportation to the mine provided by employer ;

m) Workers' compensation insurance ;

ﬁ Retirement ﬂuna contributions provided for in labor

contracts;

(4) Accounting records for labor expenses must be
maintained by the taxpayer. Thege records must include
contemporanecus manhour logs for employees who do not work 100%
of their time in one of the functlions listed in (1) above or who
are Involved In processing minerals_both up to and beyond the
point of mineral valuation. AUTH, 15-23-1 MCA; IMP, 15-23-50

MCA.

4. The Department is proposing rule I because no
guidelines for computing gross value "at the point of
valuation” have ever been adopted,. The only information
previously available to taxpayers regarding mineral valuation
was contained in the Pfizer court decision. This rule is in
compliance with the concept of mineral taxation expressed in
that case, i.e. the tax is based on the net proceeds of the
mining process only.

ARM 42,24.1117 is being amended because more specific
guidelines are needed to determine which marketing costs are
deductible. The rule as rewritten is in compliance with the
Anaconda, Pfizer, and Cyprus Mines court decisions. These
decisions made it clear that only actual marketing costs are
deductible and that allocations of marketing expense incurred
for mineral products processed beyond the point of valuation are
not deductible. The language relating to the transportation
deduction was deleted since that topic is covered by 42.25,1116
which has recently been amended. The language in paragraph (3)
relating to employee benefits has been deleted from this rule
and added to 42,.25.1113 which relates to labor costs. Other
types of insurance expense made deductible by a recent statute
change have been added to paragraph (3). The “"monies expended"
language in paragraphs (1), (3) and (5) has been replaced with
the word "expenses”. This change was made to update the
terminology only. The term "“expengses" will continue the
interpretation that an actual cash outlay is necessary.

ARM 42.25.1113 is being amended because the existing labor cost
rule is essentially a restatement of the statute, A new rule is
needed to specifically list the deductible labor costs and alsco
identify costs that are not deductible. The guidelines
established in this rule should help eliminate misunderstandings
concerning these costs.

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:
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Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than October 24, 1988, 1988,

6. Paul Van Tricht, Department of Revenue, Office of Legal
Affairs, has been designated to preside over and conduct the

hearing.

Certified to Secretary of State 8/29/88.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF PROFESSIONAL ENGINEERS AND LAND SURVEYORS

In the matter of the amendment ) NOTICE OF AMENDMENT OF 8.48.
of a rule pertaining to fees ) 1105 FEE SCHEDULE

TO: Al]l Interested Persons:

1. On July 28, 1988, the Board of Professional Engineers
and Land Surveyors published a notice of proposed amendment of
the above-stated rule at page 1643, 1988 Montana Administrative
Register, issue number 14.

2. The Board amended the rule exactly as proposed.

3. No comments or testimony were received.

BOARD OF PROFESSIONAL ENGINEERS
AND LAND SURVEYORS
NANCY MOE, CHAIRMAN

DEPARTMENT *OF COMMERCE

Certified to the Secretary of State, August 29, 1988.
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BEFORE THE BOARD OF OIL
AND GAS CONSERVATION
OF THE STATE OF MONTANA

In the matter of the amendment )} NOTICE OF AMENDMENT
of Rule 36.22.1306 pertaining ) OF ARM 36.22,1306
to reentry of plugged oil and )

gas wells. )

TO: Al) Interested Persons:

1. On July 28, 1988, the Board of 0il and Gas
Conservation of the State of Montana published notice of
public hearing on its proposed amendment of ARM 36.22.1306 at
page 1657, 1988 Montana Administrative Register, issue no.
14. -

2. The Board of 0il and Gas Conservation of the State
of Montana has adopted the Rule as proposed.

3. The Board received a letter supporting the rule's
change from Mr. Rod Samdahl of the Department of State
Lands. Also, Diana C. Cutler, a Program Specialist for the
Board of Water Well Contractors, wished to go on record as
noting that the reentry of a plugged o0il and gas well in
search of water would fall under the licensing requirements
for water well contractors and their regulations enacted
thereunder. At the hearing, Mr. Tom Richmond, the Board's
Petroleum Engineer, asked if someone reentering an oil or gas
well with the intention of completing it as a water well
would be required to post the bond required by this board for
0il and gas wells. It was determined that such a bond would
be required but that it could be released once the water well
was successfully completed and the staff was satisfied that
the plug below the target aquifer was adequate.

(e Zoh rin

Dee Rickman,“Executive Secretary
Board of 0il and Gas Conservation

Certified to the Secretary of State, August 29, 1988,
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE AMENDMENT of
of ARM 42,22.1311 relating to ) ARM 42.22.1311 relating to
Industrial Machinery and ) Industrial Machinery and
Equipment Trend Factors. ) Equipment Trend Factors.

TO: All Interested Persons:

1, On June 9, 1988, the Department published notice of the
proposed amendment of ARM 42.22.1311 relating to Industrial
Machinery and Equipment Factors at page 1170 of the 1988 Montana
Administrative Register, issue no. 11,

2, The Department has amended ARM 42,22.1311 as proposed.

3. No comments or testimony were received.

CEZjihiiii;eLJ\
JOHN/D. LaFAVER, Director
partment of Revenue

"

Certified to Secretary of State 8/29/88.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE QF MONTANA

IN THE MATTER OF THE AMENDMENT ) NOTICE OF THE AMENDMENT of
of ARM 42.23.404 relating to ) ARM 42.23.404 relating to
Depreciation Rules, Corporation) Depreciation Rules,

Taxes. ) Corporation Taxes.

TO: All Interested Persons:

1. On June 23, 1988, the Department of Revenue published
notice of the proposed amendment of ARM 42.23.404 relating to
Depreciation Rules, Corporation Taxes at page 1241 of the 1988
Montana Administrative Register, issue no. 12.

2, A public hearing was held on August 10, 1988.

3. No one appeared to give testimony at the hearing and no
written comments were received.

4. The Department amends ARM 42.23,404 as proposed.

Aod

e ———

D. LaFAVER, Director
DeEpartment of Revenue

Certified to Secretary of State 8/29/88,
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN TBE MATTER OF THE ADOPTION ) NOTICE OF THE ADOPTION of
of Rule I (42.25.1104) relat- ) Rule I (42.25.1104) relat-
ing to "Point of Benefication",) ing to "Point of Benefi-
Mines Net Proceeds. ) cation™, Mines Net Proceeds.

TO: All Interested Persons:

1, On May 26, 1988, the Department of Revenue published
notice of the proposed adoption of rule I (42.25.1104) relating
to "Point of Benefication", Mines Net Proceeds at page 949 of
the 1988 Montana Administrative Register, issue no. 10.

2, A public hearing was held on June 29, 1988 where
written and oral comments were received.

3. As a result of the comments received the Department has
adopted rule I (42.25.1104) with the following changes:

RULE T (42.25,1104) MINING VERSUS NON-MINING PROCESSES (1)
The gross value of minerals subject to tax will be determined at
the point where mining processes end and manufacturing or non-
mining processes begin, In general, mining includes overburden
removal, blasting, 1loading, transportation between mining
processes, sorting, reduction and drying. Processes which will
be considered non-mining are fine grinding, burning or
calcining, blending with other materials, and treatment
effecting a chemical change and packaging.

{a) The points at which mining processes end for specific
minerals are listed below.

Mineral Valuation Point
Bentonite after crushing and drying
Gypsum after crushing
Limestone after crushing
Talc after crushing and sorting
Vermiculite after screening

(b) No deductions will be allowed for PROCESSING costs
incurred beyond the valuation point. "AFTER CRUSHING" REFERS TO
AFTER ALL CRUSHING BUT BEFORE GRINDING.

4. The proposed changes in rule I are being made and based
on the public comments received.

5. Oral and written comments received during and
subsequent to the hearing are summarized as follows along with
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the response of the Department:

COMMENT: The wvaluation point for vermiculite is not
clearly defined.

RESPONSE: The valuation point specified for vermiculite
describes the last mineral processing that occurs prior to
shipment to the expanding plants. This is the processing stage
at which vermiculite value should be determined for Mines Net
Proceeds purposes.

COMMENT: The valuation point for limestone should be at
the time of extraction or at the mine mouth.

RESPONSE: The Pfizer v. Madison County case addressed this
issue, In this court decision, the valuation peoint for talc was
set after the mineral was crushed, washed and sorted. This rule
establishes a similar valuation point for limestone.

COMMENT (POINT.- OF BENEFICATION): The statement "no
deductions will be allowed for costs incurred beyond the
valuation point" incorrectly eliminates deductions for marketing
and transportation to the point of sale.

RESPONSE: While this was not the Department's intention,
the concern 18 acknowledged., The Department proposes to amend
that statement.

COMMENT (POINT OF BENEFICATION}): The valuation points
listed in the rule do not accurately define the processing stage
at which mining ends and processing begins for bentonite,
gypsum, limestone, and talc.

RESPONSE: This rule was proposed in response to the
industrial mineral producers' requests that the point of
benefication be established in rule form, In nine out of ten
audit cases the valuation point is not an audit issue. The
Department is not, through this rule, attempting to change the
point of valuation. We are more than a little puzzled by the
comments provided and testimony presented in opposition to this
rule.

None of the mineral producers claiming confusion concerning the
valuation points established - in this rule have offered
alternative language to better define the valuation point for
their particular situation. The specific questions raised
concerning each mineral listed in the rule are addressed below.

Bentonite

The Department will continue to value bentonite after crushing
and drving regardless of whether all processes up to that point
are performed in Montana or outFof-state.
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Gypsum and Limestone

“After crushing" refers to all crushing but before grinding.
Talc

Talc is crushed and sorted by all three Montana talc producers.
This is the valuation point established in the Pfizer case. We
are aware that one producer "washes" talc to facilitate

separation by sorting, but that does not affect the valuation
point since value is established after the "washing" process.

JOHN B. LaFAVER, Director
rtment of Revenue

Certified to Secretary of State 8/29/88.
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BEFORE THE DEFARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT ) NOTICE QF THE AMENDMENT of
of ARM 42.25.1112 relating to ARM 42.25.1112 relating to
Machinery Expense Deduction Machinery Expense Deduction
For Mineral Net Proceeds. For Mineral Net Proceeds.

— ——

TO: All Interested Persons:

1, On May 26, 1988, the Department of Revenue published
notice of the proposed amendment of ARM 42.25.1112 relating to
Machinery Expense Deduction For Mineral Net Proceeds at page 953
of the 1988 Montana Administrative Register, issue no. 10.

2. A public hearing was held on June 29, 1988 where
written and oral comments were received.

3. As a result of the comments received the Department has
amended ARM 42,25.1112 with the following changes:

42.25,1112 EXPENSES RELATED TO MACHINERY (1) through (6)
remain the same.

(7) Only the actual cost to acquire machinery and the
subsequent direct operating, maintenance, and insurance costs
are deductible, Personal property taxes paid on machinery are
not deductible. ACQUISITION COSTS MAY INCLUDE THE COST OF
FREIGHT AND DELIVERY, ASSEMBLY, INSTALLATION, TESTING, AND
STARTUP.

4. Oral and written comments received during and
subsequent to the hearing or in written form are summarized as
follows along with the response of the Department:

COMMENT: Paragraph (7) limits the intent of the original
statute by denying indirect expenditures for machinery such as
supplies, oil, electricity, etc. The word "direct" should be
omitted from the rule.

RESPONSE: Supplies are specifically allowed as a deduction
in Section 15-23-503(1)(b) Montana Code Annotated. 0il and
electricity directly related to the operation of deductible
machinery are also allowable expenses.

COMMENT: The rule does not treat purchased and rental
equipment on the same basis. No deduction for operating,

maintenance and insurance costs 1is specified for rental
equipment.

RESPONSE; Paragraph (7) is intended to apply to both

rental and owned equipment with regard to the deductibility of
operating and maintenance costs.
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COMMENT ; The rule discriminates against ownership and
favors renters.

RESPONSE: The Department has set out in detail which
machinery costs are deductible. In the case of rental

equipment, the full amount of the rental charges is deductible.
No attempt will be made to segregate that charge into deductible
and nondeductible components. Mineral producers may wish to
consider the net proceeds tax consequences when making lease/buy
decisions if they are significant.

COMMENT : Are freight charges for shipping machinery and
installation costs deductible? What about interest and other
finance charges?

RESPONSE: Freight charges and installation costs (to the
extent not deducted elsewhere) are deductible machinery costs.
Interest and finance charges are not deductible.

COMMENT (MACHINERY EXPENSE): An amendment has been
proposed to add the following language after the first sentence
in paragraph (7).

Acquisition costs shall be deemed to include, without
limitation, costs of freight and transportation, assembly
or disassembly, installation, testing, startup and other
related expenses."

RESPONSE: The Department acknowledges the propriety of the
deduction addressed in the proposed amendment, but rejects the
language "without limitation" and "other related expenses". If
it is the taxpayer's concern that specific acquisition costs
that are deductible be stated in the rule the Department will
include language beginning after the first sentence in paragraph

<A

{7) to cover that concern.
ol _
‘.s..
N LaFAVER, Director

Pepartment of Revenue

Certified to Secretary of State 8/29/88.

Montana Administrative Register 17-9/8/88



-1988-

BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT ) NOTICE QF THE AMENDMENT of
of ARM 42.25.1116 relating to ) ARM 42,25.1116 relating to
Transportation Deduction For ) Transportation Deduction For
Mines Net Proceeds. ) Mines Net Proceeds.

TO: All Interested Persons:

1. On July 14, 1988, the Department of Revenue published
notice of the proposed amendment of ARM 42,25.1116 relating to
Transportation Deduction For Mines Net Proceeds at page 1519 of
the 1988 Montana Administrative Register, issue no. 13.

2. A public hearing was held on August 9, 1988 where
written and oral comments were received,

3. As a result of the comments received the Department has
amended ARM 42.25.1116 as proposed.

4. Oral and written comments received during and
subsequent to the hearing are summarized as follows along with
the response of the Department:

COMMENT: This rule erroneously denies a deduction for
transportation expenses incurred beyond the point of mineral
evaluation. The rule 1is not realistic because it fails to
consider the economic realities of integrated mining and
manufacturing operations where the manufactured product is the
end product that must be sold and transported.

RESPONSE: It is recognized by the Department that in many
instances transportation expenses are incurred with respect to
the end product, but it must also be recognized that it is not
the value of the end product that is subject to tax. Only the
value of the mined product not the manufactured or end product
is subject to tax. It is not reasonable to expect that the
determination of value will stop at one stage of processing and
expenses incurred beyond that point will be deductible against
that value. The Pfizer vs. Madison County case recognized this
in 1972.

COMMENT: Section 15-23-503, MCA, subpart (f) reads as follows:

All monies actually expended for transporting the ores
and mineral products or deposits from the mines to the
mill or reductions works or to the place of sale and
for extracting the metals and minerals therefrom and
for marketing the product and the conversion of the
same into money; . . .

Existing rule 42,25.1117 sets forth the deductibility of
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transportation costs separate and apart from mining costs.
Therefore the rule in gquestion, ARM 42.25.1116, with proposed
amendments contradicts both the applicable statute and existing
rule.

RESPONSE:

Section 15-23-503(f) establishes two transportation deductions=-
one for transporting ores and other mineral products from the
mine to the mill and the other for transporting minerals to the
place of sale. ARM 42.25.1116 which is the rule being amended
addresses the first deduction. ARM 42.25.1117 addresses the
second deduction. There is no conflict. The amendment to ARM
42,25.1116 would, for example, not allow a deduction for the
transportation of talc from the crushers to the grinders, but
would allow transportation from the mine to the crusher. ARM
42.25.1116 does not address transportation to the point of sale.
That topic¢ is covered by 42.25,1117.

BN D. LaFAVER, Director
Department of Revenue

Certified to Secretary of State 8/29/88.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF THE ADOPTION of
of Rule I (42.25.1705) relat- ) Rule I (42.25.1705) relat-
ing to Coal Severance Tax. ) ing to Coal Severance Tax.

TO: All Interested Persons:

1. On June 23, 1988, the Department of Revenue published
notice of the proposed adoption of rule I (42.25.,1705) relating
to Coal Severance Tax at page 1249 of the 1988 Montana
Administrative Register, issue no. 12.

2. A public hearing was held on August 9, 1988 where
written and oral comments were received.

3. As a result of the comments received the Department has
adopted rule I (42.25,1705) with the following changes:

RULE I (42.25.1705) - APPLICABLE TAX RATES (1) Beginning
July "1, 1988 the coal severance tax rate will begin an
incremental decline to 15%. According to the following
schedule:

TAX RATES
Coal Production Under 7000 BTU 7000 BTU & Over
July 1, 1975-June 30, 1988 20% 30%
July 1, 1988-June 30, 1990 17% 25%
July 1, 1990-June 30, 1991 13% 20%
July 1, 1991-forward 13% 15%

All revenue associated with production in each time frame will
be subject to the tax rate in effect when the coal was preduced
LOADED FOR FINAL TRANSPORTATION TO THE PURCHASER. Revenue
received by coal producers for cost escalations, billing
adjustments, disputed payments, etc. will not necessarily be
taxed at the rate in effect when the payment is received. ‘The
applicable tax rate will be the rate in effect when the coal was
preduced- LOADED FOR FINAL TRANSPORTATION TO THE PURCHASER
regardless when the final payment was received., AUTH, 15-35-122
MCA; IMP, 15-35-103 MCA.

4. Oral and written comments received during and
subsequent to the hearing are summarized as follows along with
the response of the Department:

COMMENT: According to 15-35-102(9), MCA, "produced" means

severed from the earth. Rule 42.25.511(1) states that "the
department shall consider the date the coal is loaded for final

17-9/8/88 Montana Administrative Register



-1991~-

transportation to the purchaser as the time for determining the
contract sales price." It ig nearly impossible to determine
when coal is produced since some coal is held in storage,
blended, etc. The new tax rates should be keyed to when coal is
lcaded for final shipment to the purchaser instead of when the
coal is produced.

RESPONSE: Rule 42.25.511 was adopted to pertain to the coal
gross proceeds tax which taxes coal on a sales basis. Hence the
language -~ "the date the cocal is loaded for final
transportation" which is normally the point of sale. The
severance tax is based on production not sales. The Department
recognized, however, the timing problem that results from
imposing new rate schedules on a production basis. In the
interest of facilitating the change to the new rate schedule,
the Department will accept the ptoposed amendment and Key the
rate changes to the date the coal is oaded for

Certified to Secretary of State—8/29/88.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

NOTICE OF THE ADOPTION of
Rules I (42.26.258) and II
(42,26.259) and THE AMENDMENT
of ARM 42,26.251 relating to
Sales Factor Computation.

IN THE MATTER OF THE ADOPTION
of Rules I (42.26,258) and II
(42.26,259) and THE AMENDMENT
of ARM 42.26.251 relating to

Sales Pactor Computation,

— N Nt Yot

TO: All Interested Persons:

1. On June 9, 1988, the Department of Revenue published
notice of the proposed adoption of Rules I and II and the
amendment of ARM 42.26.251 relating to Sales Factor Computation
at page 1178 of the 1988 Montana Administrative Register, issue
no, 1ll.

2. A public hearing was held on June 30, 1988 where
written and oral comments were received.

3. As a result of the comments received the Department has
adopted Rules I (42.26.258) and II (42.26.259) with the
following change to Rule II and amended ARM 42.26.251 as proposed:

RULE II SALE OF TANGIBLE AND INTANGIBLE PROPERTY
COMPUTATION OF THE SALES FACTOR (1) If a taxpayer derives
receipts from the sale of tangible property or the sale or
redemption of intangible property not held primarily for sale to
customers in the ordinary course of its trade or business such
receipts will constitute sales for inclusion in the sales factor
to the following extent:

(a) Only the net receipts from the sale of tangible or the
sale or redemption of intangible property shall be included in
the sales factor.

(b} In the case where the taxpayer has multiple
transactions from the sale of tangible or the sale or redemption
of intangible property only the net gains in excess of net
losses will be included in the sales factor.

{c) Before the net receipts from the sale of tangible
property or the sale or redemption of intangible property may be
included in the sales factor the INCOME FROM THE sales
transactions must be-part-of-the-taxpayertis-reguiar--trade-or
business-eperations CONSTITUTE BUSINESS INCOME TO THE TAXPAYER.

4. The proposed changes are being made because of a
comment received.

5. Oral and written comments received during the hearing
are summarized as follows along with the response of the
Department:

COMMENT: The rule would require in all instances that the
net receipts only be included in the sales factor because the
inclusion of the gross receipts would cause an alleged "severe
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distortion.™ A determination of a "severe distortion" is a
factual matter which has to be determined on a case-by-case
basis. This rule governs all cases, without any determination
of the facts of a particular case to see whether or not in that
case the inclusion of gross proceeds would cause such "“severe
distortion."

RESPONSE: The Department believes to include this type of
sale at gross in the computation of the sales factor would in
all cases not properly reflect a taxpayer's business operations
in Montana. The Department believes that UDITPA never
contemplated the inclusion of this type of sale in the sales
factor. The purpose of this proposed rule is to specifically
eliminate this type of gross proceeds from the sales factor.

COMMENT; The rule fails to define the term "severe
distortion" of the sales factor. Absent such a definition it is
impossible for any taxpayer to measure the alleged "severe
distortion."

RESPONSE: The new rule will eliminate this type of sale at
gross from the sales factor in all cases., There is no need to
define the term "severe distortion." The use of the phrase
"severe distortion" by the Department in its reason for the new
rule will be eliminated. The Department believes the inclusion
of this type of sale at gross will not fairly reflect the
taxpayer's business operation within Montana.

COMMENT: The regulation contravenes the specific language
of Section 15-31-302(5), MCA. 'this regulation would allow only
the net proceeds to be included in the sales factor from the
sale of any tangible or intangible property. This language is
in direct contravention to the statute which defines sales as
all "gross receipts" and the Department is not empowered to make
such an amendment to the statute, it requires legislative action
and cannot be completed under administrative rule making.

RESPONSE: This rule is proposed under Section 15-31-312,
MCA which 1s the relief provision. The Department is not
changing the definition of what constitutes sales under Section
15-31-302(5), but merely using the relief provision to better
reflect a taxpayer's business operation within Montana. The
Department will eliminate any reference to implementing Sections
15-31-302, 15-31-310 and 15-31-311, MCA.

COMMENT: Rule Il as written contains an inherent conflict.
Section (1) of Rule II provides that this rule relates only to
the receipts from the sale of tangible or intangible property
"not held primarily for sale to customers in the ordinary course
of its trade or business." Yet subsection (1)(c) of Rule II,
provides that the net receipts will only be included if the
sales transactions are "part of the taxpayer's regqular trade or
business operations." An inherent conflict exists in that
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section (1) relates only to assets which are not sold in the
ordinary course of the trade or business, yet subsection (c)
relates to the sale of the assets which are part of the
taxpayer's regular trade or business operations. Such conflict
makes it impossible for a taxpayer to determine what proceeds
are included and at what amount.

RESPONSE: The Department agrees that this wording may cause
confusion to taxpayers. The Department will change Rule II
subsection (1)(c) to eliminate this confusion.

COMMENT: The rule as drafted contains no dates of
applicability. This rule, if it is to be adopted, must state
for what tax years it will apply. If adopted, specify the
applicability dates of the proposed rules and the amendment to
ARM 42,26.251.

RESPONSE: The Department does not believe an applicability
date 15 needed for the adoption of this rule, The Department is
not taking a new position but merely notifying all taxpayer's of
its long standing practice of excluding this type of sale at
gross from the sales factor,

JOHN/D. LaFAVER, Director
artment of Revenue

Certified to Secretary of State 8/29/88.
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BEFORE THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULES 46.12.602 AND
46.,12.605 PERTAINING TO
DENTAL SERVICES

In the matter of the amend-
ment of Rules 46.12,602 and
46.12,.605 pertaining to
dental services

—

TO: All Interested Persons

1. On July 28, 1988, the Department of Social and Reha-
bilitation Services published notice of the proposed amendment
of Rules 46.12.602 and 46.12.605 pertaining to dental services

at page 1662 of the 1988 Montana Administrative Register,
issue number 14.

2. The Department has amended Rules 46.12.602 and
46.12.605 as proposed. .

3. No written comments or testimony were received.
- 2
7o
e s
Director, Sogial and Rehabilita-
ion Services

Certified to the Secretary of State _ August 29 , 1988,
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VOLUME NO. 42 OPINION NO. 107

CONTRACTS - Whether 3Jjoint ventures are eligible for
"resident" status in bidding on public works contracts;
PUBLIC FUNDS - Whether joint ventures are eligible for
"resident" status in bidding on public works contracts;
MONTANA CODE ANNOTATED - Sections 18-1-102, 18-1-103,

HELD: A joint venture may qualify for "resident"”
status as a ‘"partnership enterprise" for
purposes of the preference under section
18=1-102, MCA, but a majority of the venture's
partners must have been Montana residents for
at least one year immediately prior to the
involved bidding to acquire such status.

17 August 1988

Gary J. Wicks, Director
Montana Department of Highways
2701 Prospect

Helena MT 59620

Dear Mr. Wicks:

You have requested my opinion concerning the following
question:

Is a joint venture composed of two
members--one a Montana resident and the second
a nonresident--entitled to the preference for
resident bidders created under section
18-1-102, MCA, with respect to state-issued
contracts for the construction or repair of
public works?

I conclude that, while joint ventures are eligible to
qualify under section 18-1-103, MCA, for the bidder
preference, a majority of its members must be Montana
residents, a condition not satisfied in the facts
presented by your question.

Section 18-1-102(1), MCA, provides that any public
agency in this state must award contracts for the
construction or repair of public works to the lowest
responsible resident bidder if such person's bid does
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not exceed that of the lowest responsible nonresident
bidder by 3 percent. The term "resident” is defined in
section 18-1-103, MCA, which requires in subsection (2)
that, "[iln a partnership enterprise or an association,
the majority of all parthers or association members
shall have been actual residents of the state of Montana
for more than 1 year immediately prior to bidding" to
qualify for "resident" status. Other subsections
specify standards for an individual or a corporation
seeking to qualify as a "resident." § 18-1-103(1), MCA.
Joint ventures are not mentioned. It should be noted
that special rules apply to bidders on contracts for the
purchase of goods, both as to the amount of the
preference and as to the conditions precedent to
acquiring "resident" status, and are not at issue here.

Despite the absence of an express inclusion of joint
ventures under section 18-1-103, MCA, as a business
entity capable of qualifying for "resident" status,
there is no indication in such provision that arbitrary
distinctions were intended to be drawn between various
forms of legitimate business entities, That provision
should instead be construed to carry out its clear
purpose of establishing rules for determining "resident"”
status for any type of recognized husiness organization.
See, e.g., Montana Wildlife Federation v. Sager, 37 St.
Rptr. 97, 1907, 620 P.2d 1189, 1199 0y (“[al
statute will not be interpreted to defeat its evident
object or purpose").

In Montana and elsewhere, a joint venture has been
viewed as "a guasi-partnership in a single adventure
undertaken for mutual gain." Bradbury v. Nagelhus, 132
Mont., 417, 426, 319 P.2d 503, 509 (1957): accor Murphy
v. Redland, 178 Mont. 296, 303, 583 P.2d@ 1049, 1053
(1978); Rae v. Cameron, 112 Mont. 159, 167-68, 114 P.2d
1060, 1064 (1941); gee generallx 46 Am Jur. 24 Joint
Ventures § 4 (1969)  (discussing relationship between
joint ventures and partnerships). The term "partnership
enterprise” in section 18-1-103(2), McCA, obviously
admits of an interpretation which extends not only to
traditional partnerships but 4&lso to joint ventures
which share many characteristics of partnerships. See
Bender v. Bender, 144 Mont. 470, 480, 397 P.2d 957, 962
(1965) . This interpretation is especially warranted
because the term ‘"partnership enterprise" logically
encompasses all arrangements, including joint ventures,
which have partners.
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Even though a joint venture may gqualify for "resident"
status under section 18-1-102, MCA, as a "partnership
enterprise,” section 18-1-103(2), MCA, requires that a
majority of its partners must have been residents of
Montana for more than one year immediately prior to the

bidding. Here, however, at most only one of the
partners in the joint venture satisfies that residency
reguirement, The joint venture accordingly does not

qualify for "resident" status.
THEREFORE, IT TS MY OPINION:
A joint venture may qualify for "resident" status

as a "partnership enterprise" for purposes of the
preference under section 18-1-102, MCA, but a

majority of the venture's partners must have been '

Montana residents for at least one year immediately
prior to the involved bidding to acgquire such
status.

Ve tfuly YPUrs,

TKE GREEL
Attorney Generad
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VOLUME NO. 42 OPINION NO. 108

ADMINISTRATION, DEPARTMENT OF - Deduction of allocated
program costs from income of state special revenue
accounts;

INVESTMENTS, BOARD OF - Deduction of allocated program
costs from income of state special revenue accounts;
LIVESTOCK, BOARD OF - Deduction of allocated program
costs from income of state special revenue accounts;
LIVESTOCK, DEPARTMENT OF -~ Deduction of allocated
program costs from income of state special revenue
accounts;

MONTANA CODE ANNOTATED - Sections 17-6-201(8), 81-1-104;
MONTANA CONSTITUTION - Article XII, section 1.

HELD: Section 17-6-201(8), MCA, allows the deduction
of allocated program costs from investment
earnings of the state special revenue accounts
referred to in section 81-1-104, MCA.

23 August 1988

Ellen Feaver, Director
Department of Administration
Room 155, Mitchell Building
Helena MT 59620

Les Graham, Executive Secretary
to the Board of Livestock

Scott Hart Building

301 Roberts

Helena MT 59620

Dear Ms., Feaver and Mr. Graham:

You have requested my opinion on the following
questions:

1. Does section 17-6-201(8), MCA, allow the
deduction of allocated program costs from
investment earnings of the state special
revenue accounts referred to in section
81-1-104, MCA?
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2. Did the enactment of section 17-6-201(8},
MCA, impliedly repeal earlier specific
statutes?

3. Is section 17-6-201(8), MCA, in conflict

with Article XII, section 1 of the
Montana Constitution?

Section 81-1-104, MCA, provides:

The board may direct the board of investments
to invest funds from state special revenue
accounts of the department pursuant to the
provisions of the unified investment program
for state funds. The income from such
investments shall be credited to the state
special revenue account of the department from
which the investment is made.

The "board" referred to in this provision is the Board
of Livestock, and the "department" is the Department of
Livestock. The Department of Livestock has two state

special revenue ‘accounts which are affected by this

statute: the account for inspection and control and the

account for animal health.

Section 17-6-201(8), MCA, provides in pertinent part:
(a) The director of the department of
administration annually may prepare a

statewide c¢ost allocation plan to distribute.-
program costs incurred by state agencies that
are funded through the general fund to the
programs served by the agencies. Except as
provided in subsection (8)(b), the cost to an
agency of providing services to a program
funded through an account in the state special
revenue fund as defined in 17-2-102 must be
deducted by the board from the account's
investment earnings according to the statewide
cost allocation plan. Amounts deducted by the
board must be credited to the general fund.

The "board" referred to in this statutory provision is
the Board of Investments,

Prior to the adoption of House Bill 248 by the 1987

Montana

Legislature, which contained the present
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language of section 17-6-201(8), MCA, the Department of
Administration and other state entities provided
administrative services to many state special revenue
accounts but were unable to recover the cost to the
general fund of providing those services, House
Bill 248 was an attempt to provide a statutory basis for
the recapture of general fund administrative costs from
state special revenue accounts such as those referred to
in section 81-1-104, MCA.

Your question indicates that section 81-1-104, MCA, has
been interpreted by some as a mandatory provision which
requires that all income derived from the investment of
funds in those state special revenue accounts be
credited back to those accounts to the exclusion of any
deductions. I do not agree with such an interpretation.

First, the plain language of section 81-1-104, MCA, does
not indicate that the Legislature intended to exclude
deductions from the investment earnings of the
Department of Livestock's special revenue accounts. The
statutory language merely requires the proper crediting
of such earnings once the Board of Livestock has decided
to participate in the wunified investment program.
Moreover, the more specific statute, section
17-6-201(8), MCA, expressly mandates the deductions at
issue here, and it is an accepted canon of statutory
congtruction that this more specific statute controls
over a more general one where any conflict exists.
Phillips v. Lake County, 43 St. Rptr. 1046, 721 P.2d4 326
(1986) ; Witty v. Pluid, 43 St. Rptr. 354, 714 P.24 169
(1986) .

Second, and more importantly, it must be presumed that,
when the 1987 Montana Legislature adopted House
Bill 248, it did not adopt a meaningless statute. §State
ex rel. Palmer v. Hart, 201 Mont., 526, 655 P.2d 565
(1982) ; Mont. Contractors' Ass'n v. Dept. of Highways,
43 St. Rptr. 470, 715 P.2d 1056 (1986). To hold that
section B81-1-104, MCA, prohibits the deduction of
administrative costs from the investment earnings of the
Department of Livestock's special revenue accounts,
though, would be to presume just the opposite. It is
quite apparent that the Legislature intended each agency
to pay its proportionate share of the administrative
costs incurred by the Department of Administration and
other state entities.
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As to your second question, in reviewing the statutes at
issue here, I find no earlier more specific statute
which could be impliedly repealed by the enactment of
section 17-6-201(8), MCA.

Your third question is beyond the scope of an Attorney
General's Opinion as it involves the constitutionality
of existing legislation.

THEREFORE, IT IS MY OPINION:
Section 17-6-201(8), MCA, allows the deduction of
allocated program costs from investment earnings of
the state special revenue accounts referred to in
section 81-1-104, MCA.

truly yqurs,
-

IKE GREELY
Attorney General
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VOLUME NO. 42 OPINION NO, 109
COUNTIES - Responsibility for providing rural £fire
protection;

FIRE DISTRICTS =~ County responsibility for providing

rural fire protection;

FIRES = County responsibility for providing rural fire
protection;

NATURAL RESOURCES - County responsibility for providing
rural fire protection;

PROPERTY, PERSONAL - Whether subject to fire district

levy;
PROPERTY, REAL - Whether subiject to fire district levy;
TAXATION AND REVENUE - Whether fire district formed

after tax year 1986 is subject to property tax
limitations;

TAXATION AND REVENUE - Whether the term "property" in
section 7-33-2109, MCA, includes both real and personal
property;

MONTANA CODE ANNOTATED -~ Sections 1-1-205, 7-33-2101,
7-33-2103, 7-33-2104, 7-33-2109, 7-33-2201 to 7-~33-2210,
7-33-2201, 7-33-2202, 7-33-2209, 7-33-2401 to 7-33-2404,
7-33-2404, 15-1-101, 15-10-401 to 15-10-412;

MONTANA LAWS of 1987 - Chapter 351;

MONTANA LAWS of 1977 - Chapter 397;

MONTANA LAWS of 1987 - Chapter 351;

OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. No.
80 (1988), 42 Op., Att'y Gen. No. 75 (1988), 40 Op. Att'y
Gen, No. 36 (1984);

REVISED CODES OF MONTANA, 1947 -~ Sections 28-601,
28-602.

HELD: 1. County governing bodies are not required to
provide rural fire protection under sections
7-33-2201 to 2210, MCA.

2. The property tax limitations in sections
15-10-401 to 412, MCA, do not apply to
trustee-operated fire districts established
after tax year 1986 but do apply to
county-operated fire districts established
after tax year 1986,

3. The term "property" in section 7-33-2109, MCA,
appliegs to all forms of real and personal
property ordinarily subject to taxation by
counties.
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25 August 1988

Russell R, Andrews
Teton County Attorney
Teton County Courthouse
Choteaun MT 59422

Dear Mr. Andrews:

You have requested my opinion concerning the following
questions:

1. Are counties required to provide services
for rural fire control wunder sections
7-33-2201 to 2210, MCA?

2. Are fire district tax levies under
section 7-33-2109, MCA, exempt from the
property tax limitations imposed under
sections 15-10-401 to 412, MCA, when the
district was formed after 19867

3. Does the term "property" in section
7-33-2109, MCA, include both real and
personal property?

I conclude that counties are not required to provide
rural fire contrel under section 7-33-2202, MCA, and
that the term "property" in section 7-33-2109, MCA,
extends to all forms of property subject to ad valorem
taxation by counties. Your second question has recently
been answered by 42 Op. Att'y Gen. No. 80 (1988), which
held that rural fire districts formed after 1986 and
managed by a board of trustees are not subject to the
property tax limitations in sections 15-=10-401 to 412,
MCA.

Fire protection services can be provided to rural areas
in three ways by counties. First, a fire district may
be formed by the board of county commissioners upon
petition unless the board determines it to be supported
by an inadequate number of signatures or if, prior to
the required hearing on the petition, a sufficient
number of its signatures are withdrawn to render the
petition insufficient under section 7-33-2101, MCA.
§ 7=-33-2103(1), MCA. Upon the district's formation, the
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board of county commissioners may contract with either
other governmental or private entities to provide fire
protection services or may appoint five trustees to
manage the district. § 7-33-2104, MCA. The expenses
associated with operating the district are paid through
a special tax 1levy "upon all property" within such
district, € 7-33-2109, MCA.

Second, sections 7-33-2201 to 2210, MCA, provide a
framework for a county governing body to establish
volunteer fire control crews and fire companies for
rural fire control. Section 7-33-2201, MCA, states:

For the purpose of protection and conservation
of range, farm, and forest resources and of
the prevention of so0il erosion, the county
governing body may perform the functions
provided in this part. [Emphasis supplied.])

The following section, however, reads:

The county governing body, with respect to
rural fire control, shall carry out the
specific authorities and duties hereinafter
imposed:

(1) The governing beody shall:

(a) provide for the organization of volunteer
rural fire control crews; and

{b) provide for the formation of county
volunteer fire companies.

(2) The governing body shall appoint a county
rural fire chief and such district rural fire
chiefs, subject to the direction and
supervigion of the county rural fire chief, as
it considers necessary.

(3) fThe county governing body shall, within
the limitations of 7-33-2205 through
7-33-2209, protect the range, farm, and forest
lands within the county from fire.

(4) The county governing body may enter into

mutual aid agreements for itself and for
county volunteer fire companies with federal,
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state, local, and other {ire protection
agencies, including governing bodies of
adjoining counties.

§ 7-33-2202, MCA (emphasis supplied). Services rendered
under these provisions are paid either from the county
general fund or, when the general fund is fully
budgeted, from a specific levy not to exceed $15,000.
§ 7-33-2209, MCA.

Third, under 1987 Montana Laws, chapter 351 (codified in
sections 7-33-2401 to 2404, MCA), boards of county
commissioners are authorized to establish upon petition
fire service areas which are then financed through
special assessments. § 7-33-2404, MCA; see generally 42
Op. Att'y Gen. No. 75 (1988) (discussing property
subject to fire service area assessments).

Your first question involves the proper interpretation
of sections 7-33-2201 and 7-33-2202, MCA. Despite use
of the mandatory "shall" in the 1latter section, it
appears the Legislature did not intend to obligate
counties to provide the services specified under that
section. There are two reasons for this conclusion.
Most  importantly, these provisions must be read
together, and, when so read, section 7-33-2201, MCA,
serves to authorize county governing bodies to provide
rural fire protection while section 7-33-2202, MCA,
specifies those responsibilities which governing bodies
have in discharging rural fire protection functions
voluntarily undertaken. The present language of these
sections was, in all material respects, adopted in 1977
Montana Laws, chapter 397, sections 12 and 13. The 1977
amendments replaced in section 28~601, R.C.M. 1947
(recodified as § 7-33~2201, MCA), the words "are hereby
authorized to" with "may" and in section 28-602, R,C.M.
1947 (recodified as § 7-33-2202, MCA), the words "[t]he
functions of the respective boards of county
commissioners with respect to rural fire control shall
be to carry out the specific authorities and duties
hereinafter imposed" with the present introductory
phrase. House Bill 68, §§ 12, 13 {(Mont. 47th Leg.).
These particular changes appear to have been adopted for
syntactical rather than substantive purposes, and the
prior provisions did not impose a mandatory duty on
counties to provide rural fire protection. I further
note that, although the 1977 amendments were part of a
comprehensive modification to Montana's fire laws, no
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legislative history exists suggesting that the
amendments to sections 7-33-2201 and 7-33-2202, MCA,
pertinent here were intended to make mandatory what in
the past had been permissive. See Jan. 10, 1977 House
State Administration Committee Minutes at 1-2; March 5,
1977 Senate State Administration Committee Minutes at
3-5; 1Interim Study by Subcommittee on Fire Laws,
Revision of Montana's Fire Laws (Dec. 1976).

To impose a mandatory duty on a county to provide those
services identified in section 7-33-2202, MCA, moreover,
could create unnecessary, and perhaps harmful,
duplication of fire protection effort when a fire
district or fire service area has been established. The
Legislature hardly intended to require counties to
provide protection already available, and vyet that
result arises if sections 7-33-2201 and 7-33-2202, MCA,
are interpreted as mandating those services identified
in the latter section. I therefore conclude that, as
the literal wording of section 7-33-2201, MCA, suggests
(County of Chouteau v. City of Fort Benton, 181 Mont.
123, 128, 592 P.2d 504, 507 (1979)), county governing
bodies have discretion as to whether they provide rural
fire protection but that, if they undertake to render
such services, they must comply with section 7-33-2202,
MCA.

Your second gquestion has been answered in 42 Op. Att'y
Gen., No, 80 (1988) where I held that a fire district,
when managed by a board of trustees appointed pursuant
to section 7-33-2104(2), Mca, is a taxing unit wunder
sections 15-10-401 to 412, MCA, Nonetheless, the
opinion further held that, because the limitations in
the latter provisions are established with reference to
a taxpayer's liability to a taxing unit for the 1986 tax
year, those 1limitations have no applicability to a
taxing unit formed after 1986. It should be emphasized
that, if a new fire district is operated by the county
and not a board of trustees, the county would constitute
the taxing unit and would be subject to the property tax
limitations in sections 15-10-401 to 412, MCA, since it
imposed taxes in 1986.

Your last question involves the proper interpretation of
the term "property" in section 7-33-2109, MCA. That
term is not defined in the provisions authorizing
creation of rural fire districts, but it is defined in
section 15-1-101(1)(m), MCA, to include "moneys,
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credits, bonds, stocks, franchises, and all other
matters and things, real, personal, and mixed, capable
of private ownership.™ Since that definition applies
specifically to matters of taxation and since section
7-33-2109, MCA, authorizes a fire district mill levy, it
has particular relevance here, I also note that the
general definition of "property" in section 1-1-205(3),
MCA, encompasses both real and personal property unless
the context requires otherwise. While I have construed
the term "property" in other statutory provisions to
include only real property (40 Op. Att'y Gen. No. 36 at
147 (1984), 42 oOp. Att'y Gen. No. 75 (1988)), section
7-33-2109, MCA, does not support such a limiting
interpretation.

THEREFORE, IT IS MY OPINION:

1. County governing bodies are not required to
provide rural fire protection under sections
7-33-2201 to 2210, MCA.

2. The preoperty tax limitations in sections
15-10-401 to 412, MCA, do not apply to
trustee-operated fire districts established
after tax year 1986 but do apply to
county-operated fire districts established
after tax year 1986,

3. The term "property" in section 7-33-2109, MCA,
applies to all forms of real and personal
property ordinarily subject to taxation by
counties,

truly yours,

IKE GREELY =
Attorney General

Montana Administrative Register 17-9/8/88



-2009-

DEPARTMENT OF PUBLIC SERVICE REGULATION
BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MONTANA

* k k ok %

IN THE MATTER of the Petition of )
Molerway Freight Lines, Inc, for a ) TRANSPORTATION DIVISION
Declaratory Ruling on the Validity )
of, or, in the Alternative, )

)

)

Legitimate Operation Under PSC DOCKET NO. T-9181

Certificate No, 5703.

. DECLARATORY RULING

1, On January 25, 1988, the Public Service Commission
{(Commission) received a Petition for Declaratory Ruling from
Molerway PFreight Lines, Inc. (Molerway), Billings, Montana.
In the Petition Molerway asked the Commission to rule on the
validity of PSC Certificate No. 5703, owned by J-I. Company,
Inc., Billings, Montana and presently leased to Robert L.
Bell, Sidney, Montana. Certificate No. 5703 allows for the
transportation of general commodities (with certain exceptions
not relevant here), Class C, between all points and places in
Montana, Operation under Certificate No. 5703 is limited to
shipments moving on bills of lading or freight bills of six
shipping associations named in the Certificate.

2, The specific question raised by Molerway is as fol-
lows:

Whether it is proper for a motor carrier to operate
under a state-wide Class C Certificate of Public
Convenience and Necessity which restricts the carri-
er to shipments moving on bills of lading or freight
bills of six shipping associations.

It is Molerway's position that Certificate No. 5703 is in vio-
lation of State laws and regulations governing Class C motor
carriers and should be revoked.

3. Notice of Molerway's Petition was issued on April 6,
1988, The Notice indicated that the Commission would consider
the specific question raised by Molerway, as well as the fol-
lowing:

Assuming PSC Certificate No. 5703 is found valid,
what constitutes legitimate operation under that
Certificate?

Comments and/or requests for hearing were to be received by
May 2, 1988. Although no request for a hearing was received,
the Commission determined that it was necessary to establish
the nature of the present and past operations under Certifi-
cate No, 5703 before it could make an informed ruling on the
questions raised, Therefore, a hearing was held for this pur-
pose on June 10, 1988,
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Discussion

4. A Class C carrier in Montana is one that furnishes
transportation service under contract for six shippers or
lesgs. See 69-12-301(4), MCA, 69~12-302(1), MCA, and ARM
38.3.104(1). Though there is no definition in Montana statute
or Commission rule that defines "shipper" or restricts the na-
ture of the persons or entities with whom a Class C carrier
may contract, the Commission finds it entirely implausible
that the legislature should on the one hand seek to encourage
and enhan¢e a system of common carriage, and on the other hand
countenance the undermining of that system.

5. There are two kinds of motor carriage that are sub-
ject to certification by the Commission: common carriage and
contract carriage. A common carrier is defined at ARM
38.3.104(2) as "one who holds himself out to serve all the gen-
eral public for business at regular rates and charges filed
with this Commission." The Commission has an obligation to en-
courage common carriage in Montana. Section 69-12-202, MCA,
reads as follows:

Encouragement of common carrier motor transporta-
tion. To fully secure adequate motor transportation
facilities for all users of such service and to se-
cure the public advantages thereof, the Commission
shall encourage a system of common carrier motor
transportation within the state for the convenience’
of the shipping public. The maintenance of a common
carrier motor transportation system within Montana
is hereby declared to be a public purpose.

A contract carrier is defined and restricted at ARM 38.3,104
(1) as "one who hauls for less than six shippers under con-
tract or special agreement," The six contract limitation is
also contained in 69-12-302, MCA, which statute also sets
forth criteria for determining when a contract carrier is con-
sidered a common carrier. Rates for common carriers, with the
exception of garbage carriers, are set by the Commission., 69-
12-201, MCA, Increases or decreases in rates charged by com-
mon carriers must be approved by the Commission. 69-12-501,
MCA. Rates charged by contract carriers are generally not reg-
ulated by the Commission. See, 69-12-201(b) and 69-12-301,
MCA. However, the Commission does have the power to regqulate
contract carrier rates if it is in the best interest of public
transportation. 69-12-201(3), MCA.

6. It is the evident concern of the legislature, as re-
flected in Title 69, Chapter 12, MCA, that there should be a
sound system of common carriage in Montana. Contract carriage
is permitted, but it is restricted by a limitation on the num-
ber of contracts that can be in place at any one time, and by
the power to regulate contract carrier rates if deemed neces-
sary. The legislature recognized that an unrestricted system
of contract carriage would undermine a healthy system of com-
mon carriage, which the legislature declared to be a public
purpose.
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7. A shippers' association is an organization designed
to procure lower transportation rates for its members primari-
ly by acquiring bulk discount rates. It c¢an be made up, theo~
retically, of an infinite number of members. The Commission
finds that for a contract carrier to contract with an associa-
tion with more than six members is a violation of Montana
law, Though the entity actually contracted with may be the as-
sociation, the Commission finds that the real shippers are the
individual members of the association, and that an association
is merely a vehicle for improving the transportation efficien-
cies of its members, The Commission finds that if it were to
authorize contract carriage for an association with more than
six members, it would violate Montana law, with respect to
both the limitation on the number of contracts a contract car-
rier may have, and the injunction to encourage a strong system
of common carriage,

8. The 1Interstate Commerce Commission (ICC) has ad-
dressed the question of contract carriage for shipper's associ-
ations in C-Line, 1Inc,, Extension-Precious Jewelry, 114
M.C.C. 226 (1971), and reached the same concilusion that the
Commission reaches here, In C-Line, the ICC received an ap-~
plication for contract carrier authority to serve a shippers'
association of more than 600 members. Federal law at that
time defined a contract carrier as one transporting under con-
tinuing contracts with one person or a limited number of per-
sons. In discussing whether carrlage for a shippers' associa-
tion with more than 600 members would meet this definition of
contract carriage the ICC wrote, in part, as follows:

As indicated, applicant would have us find that
the service applicant proposes to perform for JSA
[Jewelers' Shipping Association] constitutes c¢on-
tract rather than common carriage, because JSA is
a corporate entity having legal status separate from
that of its members, and because it performs certain
functions ordinarily performed by owners or shippers
of goods, such as paying freight charges and routing
traffic. Except in the most technical sense, howev-
er, we believe that this position flies in the face
of plain reason and common sense. A shippers' asso-
ciation is an organization . . . made up of a number
of individual shippers which have banded together to
effect the economical and efficient marketing of
their products. It is clear that a carrier which
performs transportation for such an association does
so for the individual shipper members, and the asso-
ciation merely acts as their agent in making the
necessary transportation arrangements. . . . The
fact that for certain legal purposes of its own the
assocliation chooses to incorporate and become an
entity technically separate and distinct from its
members does not alter the facts that from a trans-
portation standpoint the association and its member-
ship are in substance one and the same, and that
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motor carrier operations performed for such an asso-—
ciation are performed not for the corporate abstrac-
tion but for the individual members whose traffic is
transported.

* * *x %

This is not to say that a contract carrier by
motor vehicle may not under any circumstances con-
tract to perform transportation for a shipper associ-
ation. There may be circumstances when it may legit-
imately do s$0. But to determine whether such circum-
stances are present, we must look through the associ~
ation to the real parties in interest =-- the associa-
tion members. If the carrier can legitimately per=-
form contract carriage for the association member-
ship, it may contract with the members' alter ego to
do so. If not, it may not so contract. A bona fide
shippers' association can only do that which its
members may lawfully do for themselves. . . . This
being the case, the relevant issue for consideration
here is whether the individual members of JSA could
lawfully contract with C-Line to perform the re-
quired service. We think not.

At the time of the hearing, JSA had over 600
members, some 60 of which had been added in the year
before the hearing. The cost of membership is nomi-
nal, there is no requirement that a potential mem-
ber's business be related to the jewelry trade, and
a sizable number of present members have no such
relation, Moreover, the actual number of shippers
is unknowable since a grant of this application
would enable C-Line to serve all subsequently join-
ing members. Clearly, applicant does not propose to
serve "one person or a limited number of persons" as
contemplated by the act. . . . Rather, it proposes
to provide a general-commodities transportation ser-
vice to all who funnel their goods into interstate
commerce through JSA ....

I1d. at 230, 232,

9., The Commission is not bound by decisions of the ICC,
but in this case it finds the reasoning of the ICC in C-Line
to be persuasive. The Commission therefore rules on Moler-
way's Petition as follows:

Ruling

10. Certificate No. 5703 is not inherently invalid or in-
consistent with Montana statutes, A contract carrier may con-
tract with a shippers' association if the carrier also could
contract with the individual members of the association. This
means, because of the six contract limit on contract carriage
in Montana law, that a contract carrier cannot contract with
an association with more than six members. Specifically, with
respect to Certificate No. 5703, the holder may contract with
each association limited to one member, or the holder may con-
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tract with one association limited to six members, or some
variation of these two. However, the holder of Certificate
No. 5703 may not lawfully contract with an association if he
could not lawfully contract with the association members. 1In
order to conform to 69-12-302(1), MCA, a contract carrier may
not serve an association unless association membership lasts
at least 180 days, or, if membership terminates prior to 180
days, a new member may not be served until 180 days from the
date the terminating member joined the association.

Nothing in this ruling prevents a shippers' association
of any size from using a common carrier.

Done and Dated this 8th day of August, 1988 by a vote of
3-0.

BY ORDER OF THE MONTANA PUBLIC SERVICE COMMISSION

HOWARD L. ELLIS,

TOM MONARHAN, Commissioner

Ay Oy

DANNY OBEM:, CommisEioner

ATTEST:

Carol Frasier
Commission Secretary

(SEAL)
NOTE: Any interested party may request that the Commission
reconsider this decision. A motion to reconsider

must be filed within ten (10) days. See ARM
38.2.4806.
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
requast that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a Jegislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address
is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM is a

ooselea compllation y departmen of all
rules of atate departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which list MCA section numbers and
corresponding ARM rule numbers,
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM, The ARM is updated through June 30,
1988, This table includes those rules adopted during the
period June 30, 1988 through September 30, 1988 and any
proposed rule action that is pending during the past 6 month
period. (A notlce of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this 1issue
of the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it 1is
necessary to check the ARM updated through June 30, 1988,
this table and the table of contents of this issue of the
MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action 1is
published in the 1988 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

2,5.508 Mistakes in Bids, p. 916, 1521

2.21.810 and other rule -~ Sick Leave Fund - Structure of
Fund - Eligibility to Receive Grants, p. 1, 472

2.21,1301 and other rules - Sexual Harassment Prevention,
p. 446, 1187

{Teachers' Retirement Board)

I and other rules - Creditable Service for Absence
Without Pay - Clarifying Redeposits of Amounts
Withdrawn -  Earnings After Retirement .
Recalculation of Benefits Using Termination Pay,
p. 1292

2.44.517 Formula for Determining Contributions Due on
Termination Pay, p. 2277, 473

(State Tax Appeal Board)

2.51.307 and other rule - Appeals from Real and Personal
Property Tax Appraisals . Orders of the Board -
Decision by the Board, p. 154, 474

AGRICULTURE, Department of, Title 4

I-XXVI and other rules - Standards and Procedures for
Implementation of the Montana  Environmental
Policy Act, p. 1606

4.9.401 Annual Assessment on Wheat and Barley, p. 1627
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STATE AUDITOR, Title 6

6.2.122 Temporary Cease and Desist Orders, p. 1233, 1888
6.6.1502 and  other rules - Crop Hail Insurance Rate
: Filings, p. 631, 917, 1665
6.10,101 and other rules - Securities - Whole Mortgages
and Certificates of Deposit, p. 918, 1803, 1889

COMMERCE, Department of, Title 8

Process Servers . Examination Fee, p. 1234, 1810

I-XXv1 and - other rules - Standards and Procedures for
Implementation of  the Montana Environmentsal
Policy Act, p. 1606

(Board of Chiroprlctors)

8.12.607 and other rules - Unprofeaaional Conduct - Code
of Ethlca - Disciplinary Actions - Independent
Medical Evaluations - Consultations, p. 2215, 3,

475
(Board of Cosmetology) :
8.14.,601 and other rules - Schools =« Instructors -

Applications - Examinations - Electrology -
Sanitary Standards - Salons - Licenses, p. 2278,

4, 704

(State Electrical Board)

8.18.302 and other rules . Applications ' - Fees -
Examinations - Continuing Education, p. 5, 567

(Board of Horse Racing)

8.22.502 - and other rules - Licenses Issued for
Cenducting Parimutuel Wagering on Horse Racing -
General Provisions - General Requirements -
General Rules - Definition of Conduot Detrimental
to the Best Interests of Racing, p. 217, 569, 709

(Board of Landscoape Architects)

8.24,405 Examinations, p. 785, 1190

(Board of Medical Examiners)

I-VII Licensing, Conduct and Fees for Nutritionists,
p. ‘453, 823

8.28.904 and other rules - Medical Examiners - Definitiona.
- Duties - Appllcations - Certification -
Equivalency -  Suspension or Revocation of
Certification - Acts Allowed - Course

C Requirements, p. 1848
(Board of Nursing)

8.32.305 and other rules . Educational Requirements -
Licensure . Conduct - Disciplinary Procedures. -
Standarda - General Welfare - Reports -

- Definitions, p. 1629

(Board of Nursing Home Adminiatrators)

8.38.414 Examinations, p. 2129, 710

(Board of Ocoupational Therapists)

8.35.4%02 and other rules - Definitions - Applications for
Limited  Permit - Pass-Fail Criteria - Fees -
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Reciprocity - Limited Permits, p. 1743

8.35.407  Fees, p. 633, 972

(Board of Optometrists)

8.36.406 General Practice Requirements, p. 551, 1811

(Board of Outfitters)

8.39.101 and other rules - Outfitters and Professional
Guides, p. 553, 1666

(Board of Professional Engineers and Land Surveyors)

8.48.1105 Fee Schedule, p., 1643

(Board of Paychologists)

8.52.401 and other rules - Psychology - Applications -
Examination - Reciprocity « Licensing - Fees -
Standards ~ Unprofessional Conduct - Ethical
Practice, p, 2296, 570 ’

(Board of Realty Regulation)

I.XVI Licensure of Timeshare Brokers and Salespersons -
Registration of Timeshare Offerings, p. 332,
887

(Board of Social Work Examiners and Professional Counselors)

8.61.1201 Licensure Requirements, p. 1866

(Board of Veterinary Medicine)

8.64,402 Fee Schedule, p. 939, 1523

(Milk Control Bureau)

8.79.301 Licensee Assessments, p. 338, 712

(Financial Division)

8.80.307 Dollar Amounts to Which Consumer Loan Rates Are
to Be Applied, p., 1295

(Board of Milk Control)
Notice of Public Hearing on a Proposed Statewide
Pooling Arrangement With a Quota Plan as a Method
of Payment of Milk Producer Prices, p. 1297
Notice of Public Hearing on a Proposed Quota FPlan
for Meadow Gold Producers: Meadow Gold Quota Plan
as a Method of Distributing the Proceeds to
Producers; p. 1301
Notice of Public Hearing for a Sbatawide Pooling
Arrangement With a Quota Plan as a Method of
Payment of Milk Producer Prices, p. 1737, u81,

‘ 713 ‘

8.86.301 Transportation of Class IIT Milk, p. 1304

8.86.301 Class I Price Formula, p. 846, 1524

8.86.301 Class I Price Formula, p. 849

8.86.301 Transportation of Class I Bulk Milk Between
Plants, p. 851

8.86.301 prieing Rules - Class I Price Formula, p. 2318,
973

(Local Government Assistance Division)

I Administration of the 1988 Federal Community
Development Bloek Grant Program (CDBG), p. 635,

1698
(Board of Investments)
I-XXXI and other rules - Investments by the Montana

Board of Investments, p. 1747
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(Aeronautics Diviasion)

8.106.602 Liability Insurance Requirements, p. 812, 1344

(Montana Soience and Technology Development Board)

8.122.101 and other rules - Inveatments by the Board,
p. 2018, 494

EDUCATION, Title 10

(Superintendent of Public Instruction)

I-1V Definitions and Tuition Rates for Special
Education, p. 221, T4

(Board of Publiec Education)
Student Assessment, p. 340, 976

10 55.303 and other rules .« Teaching Assignments -
Definitions « Endorsement - Information, p. 941,
1812

10.58.101 Advisory Group, p. 11, 637, 1526

10,.65.201 and other rule - Policy Statement on Kindergarten
Acereditation and Schedule Variances - Loecal
Distriot Participation, p. 639, 1526

10.66.104 Fees for GED Test Battery, p. 637, 1526

FAMILY SERVICES, Department of, Title 11

I-II and other rule - Recovery of Foster Care or Day
Care Overpayments, p. 457, 825

11.5.407 and other rule - Defining - Supplemental Payment
Eligibility Based on Living Arrangement - Setting
Standards for Supplemental Payments, p. 642, 978

11.6.104 ©  Eligibility Requirements for Adoptive
Applicants, p. 644, 979
11.7.101 and other rules .. Foster Care Placement of

Children, p. 1052, 1700

11.7.306 and other rules - Requests for Fair Hearings,
p. 854, 1254

11.7.401 and other rules -~ Residential Placement of Youth
in Need . of Supervision and Delinquent Youth,
p. 1057, 1702 -

11.9.105 and other rules - Eligibility for Residential
Alecohol and Drug Treatment Payments, p. 1306,
1891

11.12.104 Youth Care Facllity Licenasing Criteria, p. 646

FISH, WILDLIFE AND PARKS, Department of, Title 12
" Prerequisites for Special Elk Permit, p. 225, 879

I-v Administration of the Pheasant Enhancemeént
Program, p. 16, 720
I-VI . Guidelines for the Sale of Exceas Fish Eggs,
p. 19, 497, 5715
I-vVII Establishing Procedures for Wildlife Habitat
. Acquisition, p. 13, 880
I-XXVI and other rules - Standards and Procedures for
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12.5.301
12.6.201
12.6.901
12.6.901
12.6.1406
2,7.501
12.8.202

12.8.504

-2020-

Implementation of the Montana Environmental
Policy Act, p. 1606

and other rules - Licenses and License Agents,
p. 227, 716

Listing of Crayfish as Nongame Wildlife in Need
of Management, p. 1310

and other rules - Field Trial Regulations, p. 28,
496

Establishing a 10 Horsepower Limit on Carpenter
Lake, p. 1308, 1892

Extension of 10 Horsepower Restriction on
Yellowstone River to the Springdale Bridge,
p. 1063

Allowing for the Sale of the Progeny of Raptors
Under. Certain Conditions, p. 344, 718

Fish Disease Certification, p. 1060, 1703

and other rules - Public Use Regulations for
Department's Designated Recreation Areas, p. 21,
498

Cultural Resource Coordinator, p. 29, 499

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I-XII
I-XXVI

16.8.701

16.8.937

16.20.603

16.29.101
16.32.101

16.32.501
16. 44,303

Procedures for Administration of the WIC
Supplemental Food Program; p. 346, 1528

and other rules - Standards and  Procedures for
Inmplenientation of ‘the' Monbanu Environmental
Policy Aet, p. 1606 Rt )
and other rules « Air Quality = Definitions - of
PM=10 " = PM=10 Emissions ‘and Total Suspended
Particulate - High~Volume Measurement Method for
Lead -~ Ambient Air Quality Standards for PM-10 <
Significant Emission Rates for PM-10 «~ Ambient
Alr Increments for Total Suspended Particulate,
p. 463, 826

and other rules - Air Quality Models - Fuel
Burning Equipment - New 3Source Performance
Standards - Emission Standards for Hazardous Air
Pollutants =~ Lewis & Clark County Clean Air
Ordinance, p. 2135, 500

and other rules - Surface Water Quality Standards
-~ Classification of Surface Waters 1n the State,
p. 651, 1191

and other rules - Dead Human Bodies - Embalming
and Transporting Dead Human Bodies, p. 648, 1645
and  other rules - Review of Certificates of Need
for Health Care Facilities, p. 641, 1o7u 725
Reportable Tumors, p. 358, 726

and other rules - Hazardous Wastes - Definition
of Hazardous Wastes - Réquirements for Recyclable
Materials ~ Reclassification  as a  Boiler -

Regulation of Certain Recyeling Activities -
Information Statement Pertaining to ARM Title 16,
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Chapter 10, Regarding the Availability of
Information, p. 459

HIGHWAYS, Department of, Title 18

T-XXVI and other rules - Standards and Prooedures for
Implementation of the Montana Environmental
Policy Aet, p. 1606

18.6.251 Maintenance of Outdoor Advertising 3igns, p. 1646

18.8.101 and other rules - Gross Vehicle Weight, p. 1065,
1704

INSTITUTIONS, Department of, Title 20

20.3.401 Certification of Chemical Dependency Counselor,
Coats of Re-examination, p. 156, 576

JUSTICE, Department of, Title 23

23.3.118 and other rule - Viaion Teats - Vision  Standarda
for Driver Liocensea, p. 1002, 1611, 503

LABOR AND INDUSTRY, Déglitncnt of, Title 24

24.16.,9001 and other rulea - Prevailing Wage Rates, p. 1127

(Human Rights Commission)

25.9.214 and other rules - Procedures for Contested ' Case
Hearings, p. 669, 1194

24,9.249 and other rules - Procedures for Hearings of

: Petitions for Declaratory Rulings, p. 1117

(Workers' Compensation Division)

24.29,3801 Attggney Fees in Workerat' Compensation Claims,
p. 1312

STATE LANDS, Department of, Title 26

I-XXVI and other rules - Standards and Procedures for
Implementation of the Montana Environmental
Poliay Adt, p. 1606

26.4.301 and other rules =~ Regulation of Strip and
Underground Cosl and Uranium Mining, p. 1317

LIEUTENANT GOVERNOR, Title 30

(Statehood Centennial Office) °
I-VIlI Awarding Centennial Granta, p. 1235, 1813

LIVESTOCK, Department of, Title 32

32.3.136 Disease Control Involving Pseudorabies Negative
Herds and Definitions, p. 1648
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NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

I-XXVI and ‘other .rules - 3tandards and Procedures for
Implementation of the Montana Environmental
Policy Act, p. 1606

I.XLV Safety of Dams Program, p. 1137

(Board of Natural Resources and Conservation)

I-IX Establishing New Appropriation Verification
Procedures, p. 1651

I-XXII Procedures and Policy for the Reclamation and

Development Grants Program, p. 2347, 727

36.15.216 Minimum Standards for Granting a Permit for the
Establishment or Alteration of an Artificial
Obstruction or Nonconforming Use in a Designated
Floodway, p. 691, 1537

36.16.101 and other rules - Pollicy and Purpose of Rules
Definitions - Forms -~ Applications - General
Application Content - Analysis of Need

Determination of Amount - - Management Plans
Processing Applications and Monitoring
Reservations - Department Responsibilities -

Action on Applications and Monitoring
Reservations - Board Responsibllities - Action on
Applications - Board Decision Criteria -
Individual Users - Fees and Costs -~ Applications
in Missouri River Basin, p. T87

(Board of Water Well Contractors)

1-IX Monitoring Well Construetion Standards, p. 1868

(Board of 0il and Gas)

36.22.1306 Reentry of Plugged 0il and Gas Wells, p. 1657

PUBLIC SERVICE REGULATION, Department of, Title 38

I-IV Ratemaking Treatment of Contribution in Aid of
Construction, p. 2356, 731

38.5.2405 Permissible Utility Charges for the Purpose of
Acco%mgdating House and Other Structure Moves,
p. 165

REVENUE, Department of, Title 42

Apportionment Formula Execlusions, p. 1879

Coal Severance Tax Rates, p. 1249

"pPoint of Beneficiation" .Mines Net Proceeds,
p. 949

Limitation on Charitable Contribution Deduction
for Corporations, p. 965, 1538

Metalliferous Mines ' Tax -  Average Price
Quotations, p. 971, 1815

Partial Payment of Taxes - Rules on Waiver of
Penalty and Interest, p. 565, 882

and other rule - Residences of Disabled Veterans,
p. 243, 737

H O H O H H R
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Metalliferous Mines - Market Value - Taxable
Quantity, p. 1786

and other rule - Sales Factor Computations,
p. 1178

Installment Gains - Corporations, p. 963, 1544
Low 1Income Residential Property Tax Benefit,
p. 238, T34

New and Expanding Industry and Claas Twenty
Property, p. 264, 742

Cgrporation License Tax Nexus S3tandards, p. 1175,
1814

Partnerships  in Apportionment Formula, p. 947,
1541

Trucking Regulations, Corporation License Tax,

-Contractor Regulations, Corporation License Tax,

p. 1180, 1818

Sales Assessment Ratio Studies to Adjust Real
Property Values, p. 158, 577

Accommodations Tax for Lodging, p. 1020, 1637

and . other rule - Child Support Collection Fees,
p. 360, 733

Withholding Rates for Supplemental Wages, p. 1877
and other rule - Alreraft and Watercraft
Taxation, p. 236, 746

and other rules - Trending and Depreciation for
Personal Property for Taxation Purposes,
P. 249, T47

Abstract Record Valuation, p. 247, 748

and other rules - Taxation of Livestock, p. 232,
751

and . other rule - Taxation of Airlines, p. 229,
752

Industrial Machinery and Equipment Trend Factors,
p. 1170, 1660

Treatment. of Foreign Taxes, p. 1168

Depreciation Rules, Corporation Taxes, p. 1241
Coal Sales Revenue, p. 1881

Failure to -File Coal Gross Proceeds Returns,
p. 961, 1539

Coal Gross Proceeds on ' Processing, Refining,
Royaltiea for Contract Sales Price, p. 943, 1782
Imputed Valuation of Coal, p. 957, 1540

and - other rules - Coal Gross Proceeds ~ Imputed
Valuation for Refined Coal, p. 1165, 1661

and other rules « Net Proceeds Rules for the
Natural Resource and Corporation Tax Division,
p. 361, 980, 1196

and other  rules - New Production of Net
Proceeds, p. 1781

and other rule - Scoria and Travertine for RITT
and Net Proceeds, p. 955, 1893

Machinery Expense Deduction for Mines Net
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Proceeds, p. 953

Deduction for New Reduction Equipment Related to
Mines Net Proceeds, p. 945, 1894

Mines Net Proceeds - Transportation Expenses,
p. 959, 1519

Exclusion of Royalties From Property Factor,
P. 951. 1542

Valuation of Rented Property, p. 967, 1543
Speclal Computations Related to Sales Factor -
Section 631, A, B, C of the Internal Revenue
Code, 'p. 1243, 1816

Motor Fuels Tax - Fallure to Maintain Records,
p. 969, 1545 :

Valuation of Minerals for RITT Purposes, p. 1783

SECRETARY OF STATE, Title 44

I

and other rules - Fees for Filing Federal Tax
Liens ~ Fees for Filing Documents, p. 470, 828

(Commissioner of Political Practices)

45,10.331

and other rules - Limitations on Receipts from
Political Committees to Legislative Candidates -
Uniform System of Accounts - Mass Collections at
Fundraising Events, p. 161, 595

SOCIAL AND REHABILITATION SERVICES, Department of, Title U6

I-VII

46.2.302
46.8.102

46.11.101

46.12.102
46.12.204
46.12.501

46.12.502
46.12.503
46.12.530

46.12.5411
46.12.555

and other rule -~ Reporting and Handling of
Incidents Relating to Reciplents of Developmental
Disability Services, p. 39, 381, 1895

Civil Rights Complaints, p. 693, 1197

and other rules - Individual Habilitation Plans
for Developmentally Disabled Persons, p. 695,
1007

and other rules - Food Stamp Program -
Incorporation by Reference of Federal
Regulations, p. 1185, 1706

Medicaid Reimbursement for Multi-source Drugs,
p. 1958, 753

and other rules - Medicaid Optional Services,
p. 377, 758

and other rules - Medicaid Reimbursement for Non-
Hoapé;al Laboratory and Radiology Services,
p. 1885

and other rules - Reimbursement for Physician
Services, p. 814, 1255

and other rules - Diagnosis Related Groups,
p. 820, 1199

and other rules -~ Outpatient Speech Therapy
Services, p. 810, 1201

Hearing Aids, p. 36, 596

and other rules - Personal Care Services, p. 872,
1259
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and other rule - Dental Services, Requirements -
Reimbursements, p. 1662

Nursing . Home Reimbursement . Transition From
Rules in Effect Since July 1, 1987, p. 803, 1264
Nursing Home Payment Rates, p, 164, 506

and other rules - Home and Community Services
Program, p. 856, 1268

Non-Institionalized SSI-Related Individuals and
Couples, p. 1883

and. other rules . Montana Low Income Energy
Assistance Program, (LIEAP), p. 1788
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