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BEFORE THE DEPARTMENT OF AGRICULTURE, 
DEPARTMENT OF COMMERCE, 

DEPARTMENT OF FISH, WILDLIFE AND PARKS, 
BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES, 

DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES, 
DEPARTMENT OF HIGHWAYS, 

BOARD OF NATURAL RESOURCES AND CONSERVATION, 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION, 

BOARD OF LAND COMMISSIONERS, 
AND 

DEPARTMENT OF STATE LANDS 

In the matter of the repeal of 
A.R.M. 4.2.301 through 311, 
8.2.301, 12.2.401 through 427, 
16.2.110, 16.2.601 through 621, 
16.2.701 through 705, 18.2.101 
through 234, 26.2.601 through 
633, 36.2.501 through 520, 
36.2.601 through 604, and 
36.2.606 and the adoption of New 
Rules I through XXVI providing 
standards and procedures for 
implementation of the Montana 
Environmental Policy Act 

To: All Interested Persons 

NOTICE OF PUBLIC 
HEARINGS ON THE REPEAL 

OF EXISTING MONTANA 
ENVIRONMENTAL POLICY ACT 

RULES AND ADOPTION OF 
NEW MONTANA ENVIRONMENTAL 

POLICY ACT RULES 

1. On August 23, 1988 at 7:00 P.M., a public hearing will be 
held in Room 104, State Capitol Building, Helena, Montana, to 
consider the repeal of most existing Montana Environmental Policy 
Act (MEPAJ rules for all executive agencies under the Governor 
that currently have MEPA rules and the adoption of new uniform 
MEPA rules for those agencies. On August 24, 1988 at 7:00 P.M., 
a public hearing will be held in the Lewis Room, Student Union 
Building, Eastern Montana College, Billings, Montana, for the 
same purpose. 

2. The proposed new rules replace the existing uniform MEPA 
rules, which are being repealed. The process would have the 
overall effect of amending the existing uniform MEPA rules. 
However, because of the extensive nature of the changes, the 
existing rules are being proposed for repeal. The rules proposed 
to be repealed can be found on pages 4-17 through 4-28, 8-41, 
12-22 through 12-37, 16-17 and 16-18, 16-23 through 16-38, 18-24 
through 18-36, 26-44 through 26-77, and 36-35 through 36-50 of 
the Administrative Rules of Montana. 

3. The proposed rules provide as follows: 

"I. POLICY STATEMENT CONCERNING MEPA RULES The purpose of 
!these rulesl is to implement Title 75, chapter 1, MCA, the 
Montana Environmental Policy Act (MEPA), through the 
establishment of administrative procedures. MEPA requires that 
state agencies comply with its terms •to the fullest extent 
possible."ln order to fulfill the stated policy of that act, the 
agency shall conform to the following rules prior to reaching a 
final decision on proposed actions covered by MEPA." 

MAR Notice No. 1 14-7/28/88 



-1607-

AUTH: Sec. 2-3-103, 2-4-201, MCA; IMP: Sec. 2-3-104, 
75-1-201, MCA. -

"II. DEFINITIONS (1) 'Action' means a project, program or 
activity directly undertaken by the agency; a project or activity 
supported through a contract, grant, subsidy, loan or other form 
of funding assistance from the agency, either singly or in 
combination with one or more other state agencies; or a project 
or activity involving the issuance of a lease, permit, license, 
certificate, or other entitlement for use or permission to act by 
the agency, either singly or in combination with other state 
agencies. 

(2) 'Alternative' means: 
(a) an alternate approach or course of action that would 

appreciably accomplish the same objectives or results as the 
proposed action; 

(bl design parameters, mitigation, or controls other than 
those incorporated into a proposed action by an applicant or by 
an agency prior to preparation of an EA or draft EIS; 

(cl no action or denial; and 
(dl for agency-initiated actions, a different program or 

series of activities that would accomplish other objectives or a 
different use of resources than the proposed program or series of 
activities. The agency is required to consider only alternatives 
that are realistic, technologically available, and that represent 
a course of action that bears a logical relationship to the 
proposal being evaluated. 

(3) 'The agency' means !agency adopting rules!. 
( 4) 'Applicant' means a person or any other entity who 

applies to the agency for a grant, loan, subsidy, or other 
funding assistance, or for a lease, permit, license, certificate, 
or other entitlement for use or permission to act. 

(5) 'Categorical exclusion' refers to a type of action which 
does not individually, collectively, or cumulatively have a 
significant impact on the quality of the human environment as 
determined by rulemaking or programmatic review adopted by the 
agency. 

(61 'Compensation' means the replacement or provision of 
substitute resources or environments to offset an impact on the 
quality of the human environment. The agency may not consider 
compensation for purposes of determining the significance of 
impacts (see Rule III (4) (bl l. 

(7) 'Cumulative impact' means the collective impacts on the 
human environment of the proposed action when considered in 
conjunction with other past and present actions related to the 
proposed action by location or generic type. Related future 
actions must also be considered when these actions are under 
concurrent consideration by any state agency through pre-impact 
statement studies, separate impact statement evaluation, or 
permit processing procedures. 

(8) 'Emergency actions' include, but are not limited to: 
(a) projects undertaken, carried out, or approved by the 
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agency to repair or restore property or facilities damaged or 
destroyed as a result of a disaster when a disaster has been 
declared by the governor or other appropriate goveYnment entity1 

(b) emergency repairs to public service facilities necessary 
to maintain service, and 

(cl projects, whether public or private, undertaken to 
prevent or mitigate immediate threats to public health, safety, 
welfare, or the environment. 

(9) 'Environmental assessment' (EA) means a written analysis 
of a proposed action to determine whether an EIS is required or 
to serve one or more of the other purposes described in Rule 
III (2). 

(10) 'Environmental impact statement' (ElS) means the 
detailed written statement required by section 75-1-201, MCA, 
which may take several forms: 

(al "Draft environmental impact statement• means a detailed 
written statement prepared to the fullest extent possible in 
accordance with 75-1-201(1) (bl (iii), MCA, and [these rulesl1 

(b) "Final environmental impact statement• means a written 
statement prepared to the fullest extent possible in accordance 
with 75-1-201, MCA, and Rules X or XI and which responds to 
substantive comments received on the draft environmental impact 
statement, 

(c) "Joint environmental impact statement• means an EIS 
prepared jointly by more than one agency, either state or 
federal, when the agencies are involved in the same or a closely 
related proposed action. 

(lll 'Environmental quality council' (EQCl means the council 
established pursuant to Title 75, chapter 1, MCA, and 5-16-101, 
MCA. 

!12) 'Human environment' includes, but is not limited to 
biological, physical, social, economic, cultural, and aesthetic 
factors that interrelate to form the environment. As the term 
applies to the agency's determination of whether an EIS is 
necessary (see Rule III !ll l, economic and social impacts do not 
by themselves require an EIS. However, whenever an EIS is 
prepared, economic and social impacts and their relationship to 
biologi~al, physical, cultural and aesthetic impacts must be 
discussed. ' 

(13) 'Lead agency' means the state agency that has primary 
authority for committing the government to a course of action or 
the agency designated by the governor to supervise the 
preparation of a joint environment~! impact statement or 
environmental assessment. 

(14) · 'Mitigation' means: 
(al avoiding an impact by not taking a certain action or 

parts of an action1 
(b) minimizing impacts by limiting the degree or magnitude 

of· an action and its implementation, 
(cl rectifying an impact by repairing, rehabilitating, or 

restoring the affected environment! or 
(dl reducing or eliminating an impact over time by 
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preservation and maintenance operations during the life of an 
action or the time period thereafter that an impact continues. 

(15) 'Programmatic Review' means an analysis (EIS or EAl of 
the impacts on the quality of the human environment of related 
actions, programs, or policies. 

(16) 'Scope' means the range of reasonable alternatives, 
mitigation, issues, and potential impacts to be considered in an 
environmental assessment or an environmental impact statement. 

(17) 'Secondary impact' means a further impact to the human 
environment that may be stimulated or induced by or otherwise 
result from a direct impact of the action. 

(18) 'State agency', means an office, commission, committee, 
board, department, council, division, bureau, or section of the 
executive branch of state government.w 

AUTH: Sec. 2-3-103, 2-4-201, MCA; IMP: Sec. 2-3-104, 
75-1-201, MCA. 

wiii. GENERAL REQUIREMENTS OF THE ENVIRONMENTAL REVIEW 
PROCESS Section 75-1-201 requires state agencies to integrate 
use of the natural and social sciences and the environmental 
design arts in planning and in decision-making, and to prepare a 
detailed statement (an EIS) on each proposal for projects, 
programs, legislation, and other major actions of state 
government significantly affecting the quality of the human 
environment. In order to determine the level of environmental 
review for each proposed action that is necessary to comply with 
75-1-201, MCA, the agency shall apply the following criteria: 

<ll The agency shall prepare an EIS as follows: 
(a) whenever an EA indicates that an EIS is necessary; or 
(b) whenever, based on the criteria in Rule IV, the proposed 

action is a major action of state government significantly 
affecting the quality of the human environment. 

(2) An EA may serve any of the following purposes: 
(a) to ensure that the agency uses the natural and social 

sciences and the environmental design arts in planning and 
decision-making. An EA may be used independently or in 
conjunction with other agency planning and decision-making 
procedures; 

(b) to assist in the evaluation of reasonable alternatives 
and the development of conditions, stipulations or modifications 
to be made a part of a proposed action; 

(c) to determine the need to prepare an EIS through an 
initial evaluation and determination of the significance of 
impacts associated with a proposed action; 

(d) to ensure the fullest appropr:iate opportunity for publlc 
review and comment on proposed actions, including alternatives 
and planned mitigation, where the residual impacts do not warrant 
the preparation of an EIS; and 

(e) to examine and document the effects of a proposed action 
on the quality of the human environment, and to provide the basis 
for public review and comment, whenever statutory requirements do 
not allow sufficient time for an agency to prepare an EIS. The 
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agency shall determine whether sufficient time is available to 
prepare an EIS by comparing statutory requirements that establish 
when the agency must make its decision on the proposed action 
with the time required by Rule XII to obtain public review of an 
E!S plus a reasonable period to prepare a draft ElS and, if 
required, a final ElS. 

(3) The agency shall prepare an EA whenever: 
• (a) the action is not excluded under (4) and it is not clear 

without preparation of an EA whether the proposed action is a 
major one significantly affecting the quality of the human 
environment, 

(b) the action is one that might normally require an EIS, but 
effects which might otherwise be deemed significant appear to be 
mitigable below the level of significance through design and 
committed, enforceable controls or stipulations imposed by the 
agency or other government agencies. For an EA to suffice in 
this instance, the agency must determine that all of the impacts 
of the proposed action have been accurately identified, that they 
will be mitigated below the level of significance, and that no 
significant impact is likely to occur. The agency may not 
consider compensation for purposes of determining that impacts 
have been mitigated below the level of significance. Extensive 
public review must be provided for in such instances (see Rule 
VI); 

(c) the action is not excluded under (4) and although an EIS 
is not warranted, the agency has not otherwise implemented the 
interdisciplinary analysis and public review purposes listed in 
(2) (a) and (d) through a similar planning and decision-making 
process; or 

(d) statutory requirements do not allow sufficient time for 
the agency to prepare an EIS. 

(4) The agency is not required to prepare an EA or an EIS 
for the following categories of action: 

(a) actions that qualify for a categorical exclusion as 
defined and justified by rule or a programmatic review. In the 
rule or programmatic review, a department shall identify any 
extraordinary circumstances in which a normally excluded action 
may have a significant environmental effect and therefore require 
further evaluation under !these rules]; 

(b) administrative actions: routine, clerical or similar 
functions of a department, including but not limited to 
administrative procurement, contracts for consulting services, 
and personnel actions; 

(c) minor repairs, operations, or maintenance of existing 
equipment or facilities; 

(d) investigation and enforcement: data collection, 
inspection of facilities or enforcement of environmental 
standards; 

(e) ministerial actions: actions in which the agency 
exercises no discretion, but rather acts upon a given state of 
facts in a prescribed manner; and 

(fl actions that are primarily social or economic in nature 
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and that do not otherwise affect the human environment.• 
AUTH: Sec. 2-3-103, 2-4-201, MCA: IMP: Sec. 2-3-104, 

75-1-201, MCA. 

"IV. DETERMINING THE SIGNIFICANCE OF IMPACTS In order to 
implement 75-1-201, MCA, the agency shall determine the 
significance of impacts associated with a proposed action. This 
determination is the basis of the agency's decision concerning 
the need to prepare an EIS and also refers to the agency's 
evaluation of individual and cumulative impacts in either EAs or 
EISs. The agency shall consider the following criteria in 
determining the significance of each impact on the quality of the 
human environment: 

(ll the severity, duration, geographic extent, and frequency 
of occurrence of the impactr 

C2l the probability that the impact will occur if the 
proposed action occurs7 or conversely, reasonable assurance in 
keeping with the potential severity of an impact that the impact 
will not occur; 

(3l growth-inducing or growth-inhibiting aspects of the 
impact, including the relationship or contribution of the impact 
to cumulative impacts; 

(4) the quantity and quality of each environmental resource 
or value that would be affected, including the uniqueness and 
fragility of those resources or values; 

(5) the importance to the state and to society of each 
environmental resource or value that would be affected; 

(6) any precedent that would be set as a result of an impact 
of the proposed action that would commit the department to future 
actions with significant impacts or a decision in principle about 
such future actions; and 

(7l potential conflict with local, state, or federal laws, 
requirements, or formal plans.• 

AUTH: Sec. 2-3-103, 2-4-201 1 MCAJ IMP: Sec. 2-3-104, 
75-1-201, MCA. 

•v. PREPARATION AND CONTENTS OF ENVIRONMENTAL ASSESSMENTS 
(1) The agency shall prepare an EA, regardless of its length or 
the depth of analysis, in a manner which utilizes an 
interdisciplinary approach. 

(2) For a routine action with limited environmental impact, 
the contents of an EA may be reflected on a standard checklist 
format. At the other extreme, whenever an action is one that 
m.ight normally require an EIS, but effects that otherwise might 
be deemed significant are mitigated in project design or by 
controls imposed by the agency, the analysis, format, and content 
must all be more substantial. The agency shall prepare the 
evaluations and present the information described in section (3) 
as app~icable and in a level of detail appropriate to the 
following considerations: 

(a) the complexity of the proposed action; 
(b) the environmental sensitivity of the area affected by the 
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proposed action; 
(c) the degree of uncertainty that the proposed action will 

have a significant impact on the quality of the human 
environment; 

(dl the need for and complexity of mitigation required to 
avoid the presence of significant impacts. 

(3) To the degree required in (2) above, an EA must include: 
(al a description of the proposed action, including maps and 

graphs; 
(b) a description of the benefits and purpose of the proposed 

action; 
(cl a listing of any state, local, or federal agencies that 

have overlapping or additional jurisdiction or environmental 
review responsibility for the proposed action and the permits, 
licenses, and other authorizations required; 

(dl an evaluation of the impacts, including cumulative and 
secondary impacts, on the physical environment. This evaluation 
may take the form of an environmental checklist and/or, as 
appropriate, a narrative containing more detailed analysis of 
topics and impacts that are potentially significant, including, 
where appropriate: terrestrial and aquatic life and habitats; 
water quality, quantity, and distribution; geology; soil quality, 
stability, and moisture; vegetation cover, quantity and quality; 
aesthetics; air quality; unique, endangered, fragile, or limited 
environmental resources; historical and archaeological sites; and 
demands on environmental resources of land, water, air and 
energy; 

(el an evaluation of the impacts, including cumulative and 
secondary impacts, on the human population in the area to be 
affected by the proposed action. This evaluation may take the 
form of an environmental checklist and/or, as appropriate, a 
narrative containing more detailed analysis of topics and impacts 
that are potentially significant, including where appropriate, 
social structures and mores; cultural uniqueness and diversity; 
access to and quality of recreational and wilderness activities; 
local and state tax base and tax revenues; agricultural or 
industrial production; human health; quantity and distribution of 
employment; distribution and density of population and housing; 
demands for government services; industrial and commercial 
activity; locally adopted environmental plans and goals; and 
other appropriate social and economic circumstances; 

(f) a description and analysis of reasonable alternatives to 
a proposed action whenever alternatives are reasonably available 
and prudent to consider and a discussion of how the alternative 
would be implemented; · 

(g) a listing and appropriate evaluation of mitigation, 
stipulations, and other controls committed to and enforceable by 
the agency or another government agency; 

(hl a listing of other agencies or groups that have been 
contacted or have contributed information; 

(il the names of persons responsible for preparation of the 
EA; and 
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(jl a finding on the need for an EIS and, if appropriate, an 
explanation of the reasons for preparing the EA. If an EIS is 
not required, the EA must describe the reasons the EA is an 
appropriate level of analysis. 

(4) The agency may initiate a process to determine the scope 
of issues to be addressed in an EA. If the agency elects to 
initiate this process, it shall follow the procedures contained 
in Rule VII." 

AUTH: Sec. 2-3-103, 2-4-201, MCA; ~~ Sec. 2-3-104, 
75-1=20!, MCA. 

"VI. PUBLIC REVIEW OF ENVIRONMENTAL ASSESSMENTS (1) The 
level of analysis in an EA will vary with the complexity and 
seriousness of environmental issues associated with a proposed 
action. The level of public interest will also vary. The agency 
is responsible for adjusting public review to match these 
factors. 

(2) An EA is a public document and may be inspected upon 
request. Any person may obtain a copy of an EA by making a 
request to the agency. If the document is out-of-print, a 
copying charge may be levied. 

(3) The agency is responsible for providing additional 
opportunities for public review consistent with the seriousness 
and complexity of the environmental issues associated with a 
proposed action and the level of public interest. Methods of 
accomplishing public review include publishing a news release or 
legal notice to announce the availability of an EA, summarizing 
its content and soliciting public comment, holding public 
meetings or hearings; maintaining mailing lists of persons 
interested in a particular action or type of action and notifying 
them of the availability of EAs on such actions; and distributing 
copies of EAs for review and comment. 

(4) For an action with limited environmental impact and 
little public interest, no further public review may be 
warranted. However, where an action is one that normally 
requires an EIS, but effects that otherwise might be deemed 
significant are mitigated in the project proposal or by controls 
imposed by the agency, extensive public involvement must be 
employed. The agency is responsible for determining appropriate 
methods to ensure adequate public review on a case by case basis. 

(5) The agency shall maintain a log of all EAs completed by 
the agency and shall submit a list of any new EAs completed to 
the office of the governor and the environmental quality council 
on a quarterly basis. In addition, the agency shall submit a 
copy of each completed EA to the EQC. 

<6) The agency shall consider the substantive comments 
received in response to an EA and proceed in accordance with one 
of the following steps, as appropriate: 

(a) determine that an EIS is necessary; 
(b) determine that the EA did not adequately reflect the 

issues raised by the proposed action and issue a revised 
document; or 
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(c) determine that an EIS is not necessary and make a final 
decision on the proposed action, with appropriate modification 
resulting from the analysis in the EA and analysis of public 
comment.• 

AUTH: Sec. 2-3-103, 2-4-201, MCA; IMP: Sec. 2-3-104, 
75-1-201, MCA. -

"VII. DETERMINING THE SCOPE OF AN EIS (1) Prior to the 
preparation of an EIS, the agency shall initiate a process to 
determine the scope of the EIS. 

(2) To identify the scope of an EIS, the agency shall: 
(a) invite the participation of affected federal, state, and 

local government agencies, Indian tribes, the applicant, if any, 
and interested persons or groups; 

(b) identify the issues related to the proposed action that 
are likely to involve significant impacts and that will be 
analyzed in depth in the EIS; 

(cl identify the issues that are not likely to involve 
significant impacts, thereby indicating that unless unanticipated 
effects are discovered during the preparation of the EIS, the 
discussion of these issues in the EIS will be limited to a brief 
presentation of the reasons they will not significantly affect 
the quality of the human environment; and 

(d) identify those issues that have been adequately addressed 
by prior environmental review, thereby indicating that the 
discussion of these issues in the EIS will be limited to a 
summary and reference to their coverage elsewhere; and 

(e) identify possible alternatives to be considered.• 
AUTH: Sec. 2-3-103, 2-4-201, MCA; IMP: Sec. 2-3-104, 

75-1-201, MCA. -

"VIII. ENVIRONMENTAL IMPACT STATEMENTS--GENERAL REQUIREMENTS 
The following apply to the design and preparation of EISa: 

(1) The agency shall prepare EISs that are analytic rather 
than encyclopedic. 

(2) The agency shall discuss the impacts of a proposed action 
in a level of detail that is proportionate to their 
significance. For other than significant issues, an EIS need 
only include enough discussion to show why more study is not 
warranted. 

(3) The agency shall prepare with each draft and final EIS a 
brief summary that is available for distribution separate from 
the EIS. The summary must describe: 

(a) the proposed action being evaluated by the EIS, the 
impacts, and the alternatives; 

(b) areas of controversy and major conclusions; 
(c) the tradeoffs among the alternatives; and 
(d) the agency's preferred alternative, if any.• 

AUTH: Sec. 2-3-103, 2-4-201, MCA; IMP: Sec. 2-3-104, 
75-1=2"01, MCA. -
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"IX. PREPARATION AND CONTENTS OF DRAFT ENVIRONMENTAL IMPACT 
STATEMENTS If required by these rules, the agency shall prepare 
a draft environmental impact statement using an interdisciplinary 
approach and containing the following: 

(ll a description of the proposed action, including its 
purpose and benefits; 

(21 a listing of any state, local, or federal agencies that 
have overlapping or additional jurisdiction and a description of 
their responsibility for the proposed action; 

<31 a description of the current environmental conditione in 
the area significantly affected by the proposed action, including 
maps and charts, whenever appropriate; 

(4) a description of the impacts on the quality of the human 
environment of the proposed action including: 

(al the factors listed in (3) (dl and (e) of Rule v, whenever 
appropriate; 

(b) primary, secondary, and cumulative impacts; 
(cl potential growth-inducing or growth-inhibiting impacts; 
(d) irreversible and irretrievable commitments of 

environmental resources, including land, air, water and energy; 
(e) economic and environmental benefits and costs of the 

proposed action; and 
(f) the relationship between local short-term uses of man's 

environment and the effect on maintenance and enhancement of the 
long-term productivity of the environment; 

C5l an analysis of reasonable alternatives to the proposed 
action, including the alternative of no action and other 
reasonable alternatives that may or may not be within the 
jurisdiction of the agency to implement, if any; 

C6l a discussion of mitigation, stipulations, or other 
controls committed to and enforceable by the agency or other 
government agency; 

C7l a discussion of any compensation related to impacts 
stemming from the proposed action; 

CBl an explanation of the tradeoffs among the reasonable 
alternatives; 

(9) the agency's preferred alternative on the proposed 
action, if any, and its reasons for the preference; 

ClOJ a section on consultation and preparation of the EIS 
that includes the following: 

Cal the names of those individuals or groups responsible for 
preparing the EIS; 

Cb) a listing of other agencies, groups, or individuals who 
were contacted or contributed information; and 

Ccl a summary list of source materials used in the 
preparation of the draft EIS; 

Clll a summary of the EIS as required in Rule VIII; and 
C12) other sections that may be required by other statutes in 

a comprehensive evaluation of the proposed action, or by the 
National Environmental Policy Act or other federal statutes 
governing a cooperating federal agency.• 

AUTH: Sec. 2-3-103, 2-4-201, MCA; IMP: Sec. 2-3-104, 
75-1-201, MCA. -
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"X. ADOPTION OF DRAFT ENVIRONMENTAL IMPACT STATEMENT AS 
~ (1) Depending upon the substantive comments received in 
response to the draft EIS, the draft statement may suffice. In 
this case, the agency shall notify the governor, EQC, the 
applicant, if any, and all commentors of its decision to adopt 
the draft EIS as a final EIS and provide a statement describing 
its proposed course of action. This notification must be 
accompanied by a copy of all comments or a summary of a 
representative sample of comments received in response to the 
draft statement, together with, at minimum, an explanation of why 
the issues raised do not warrant the preparation of a final EIS. 

(2) The agency shall provide public notice of its decision to 
adopt the draft EIS as a final. 

(3) The agency shall determine whether a final EIS is 
necessary within 30 days of the close of the comment period on 
the draft EIS. 

(4) If the agency decides to adopt the draft EIS as the final 
EIS, it may make a final decision on the proposed action no 
sooner than 15 days after complying with subsections (1) and (2) 
above.• 

AUTH: Sec. 2-3-103, 2-4-201, MCA1 IMP: Sec. 2-3-104, 
75-1=2lil, MCA. 

0 XI. PREPARATION AND CONTENTS OF FINAL ENVIRONMENTAL IMPACT 
STATEMENT A final environmental impact statement must include: 

(1) a summary of major conclusions and supporting information 
from the draft EIS and the responses to substantive comments 
received on the draft EIS, stating specifically where such 
conclusions and information were changed from those which 
appeared in the draft, 

(2l a list of all sources of written and oral comments on the 
draft EIS, including those obtained at public hearings, and, 
unless impractical, the text of comments received by the agency 
(in all cases, a representative sample of comments must be 
included) I 

(3) the agency's responses to substantive comments, including 
an evaluation of the comments received and disposition of the 
issues involved; 

(4) data, information, and explanations obtained subsequent 
to circulation of the draft; and 

(5) the agency's recommendation, preferred alternative, or 
proposed decision on the proposed action, together with an 
explanation of the reasons for the decision.• 

AUTH: Sec. 2-3-103, 2-4-201, MCA; IMP: Sec. 2-3-104, 
75-l-201, MCA. -

"XII. TIME LIMITS AND DISTRIBUTION OF ENVIRONMENTAL IMPACT 
STATEMENTS (ll Following preparation of a draft EIS, the agency 
shall distribute copies to the governor, EQC, appropriate state 
and federal agencies, the applicant, if any, and persons who have 
requested copies. 
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(2) The listed transmittal date to the governor and the EOC 
must not be earlier than the date that the draft EIS is mailed to 
other agencies,·organizations, and individuals. The agency shall 
allow 30 days for reply, provided that the agency may extend this 
period up to an additional 30 days at its discretion or upon 
application of any person for good cause. When preparing a joint 
EIS with a federal agency or agencies, the agency may also extend 
this period in accordance with time periods specified in 
regulations that implement the National Environmental Policy 
Act. However, no extension which is otherwise prohibited by law 
may be granted. 

(3) In cases involving an applicant, after the period for 
comment on the draft EIS has expired, the agency shall send to 
the applicant a copy of all written comments that were received. 
The agency shall advise the applicant that he has a reasonable 
time to respond in writing to the comments received by the agency 
on the draft EIS and that the applicant's written response must 
be received before a final EIS can be prepared and circulated. 
The applicant may waive his right to respond to the comments on 
the draft EIS. 

(4) Following preparation of a final EIS, the agency shall 
distribute copies to the governor, EQC, appropriate state and 
federal agencies, the applicant, if any, persons who submitted 
comments on or received a copy of the draft EIS, and other 
members of the public upon request. 

(5l Except as provided by Rule X(4), a final decision must 
not be made on the proposed action being evaluated in a final EIS 
until 15 days have expired from the date of transmittal of the 
final EIS to the governor and EQC. The listed transmittal date 
to the governor and EOC must not be earlier than the date that 
the final EIS is mailed to other agencies, organizations, and 
individuals. 

(6) All written comments received on an EIS, including 
written responses received from the applicant, must be made 
available to the public upon request. 

(7) Until the agency reaches its final decision on the 
proposed action, no action concerning the proposal may be taken 
that would: 

(a) have an adverse environmental impact1 or 
(b) limit the choice of reasonable alternatives, including 

the no-action alternative.• 
AUTH: Sec. 2-3-103, 2-4-201, HCA; IMf: Sec. 2-3-104, 

75-1-201, MCA. 

"XIII, SUPPLEMENTS TO ENVIRONMENTAL IMPACT STATEMENTS (1) 
The agency shall prepare supplements to either draft or final 
environmental impact statements whenever: 

(a) the agency or the applicant makes a substantial change in 
a proposed action1 

(bl there are significant new circumstances, discovered prior 
to final agency decision, including information bearing on the 
proposed action or its impacts that change the basis for the 
decision, or 
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(c) following preparation of a draft EIS and prior to 
completion of a final EIS, the agency determines that there is a 
need for substantial, additional information to evaluate the 
impacts of a proposed action or reasonable alternatives. 

(2) A supplement must include, but is not limited to, a 
description of the following: 

(a) the proposed action1 and 
(b) any impacts, alternatives or other items required by Rule 

IX for a draft EIS or Rule XI for a final EIS that were either 
not covered in the original statement or that must be revised 
based on new information or circumstances concerning the proposed 
action. 

(3) The same time periods applicable to draft and final EISs 
apply to the circulation and review of supplements.• 

AUTH: Sec. 2-3-103, 2-4-201, MCA; IMP: Sec. 2-3-104, 
75-1=201, MCA. -

"XIV. INCORPORATION BY REFERENCE AND ADOPTION (1) The 
agency shall adopt and incorporate by reference as part of a 
draft EIS all or any part of the information, conclusions, 
comments, and responses to comments contained in an existing EIS 
that has been previously or is being concurrently prepared 
pursuant to MEPA or the National Environmental Policy Act if the 
agency determines: 

(a) that the existing EIS covers an action paralleling or 
closely related to the action proposed by the agency or the 
applicant; 

(b) on the basis of its own independent evaluation, that the 
information contained in the existing EIS has been accurately 
presented; and 

(c) that the information contained in the existing EIS is 
applicable to the action currently being considered. 

(2) A summary of the existing EIS or the portion adopted or 
incorporated by reference and a list of places where the full 
text is available must be circulated as a part of the EIS and 
treated as part of the EIS for all purposes, including, if 
required, preparation of a final ElS. 

13) Whenever all or any part of an existing EIS is adopted or 
incorporated by reference, the agency must include the 
information required by Rule IX. The agency shall prepare a 
description of the proposed action and any other information 
requested by Rule IX. 

(4) The same time periods applicable to draft and final EISs 
apply to the circulation and review of EISa that include material 
adopted or incorporated by reference from an existing EIS. 

(5) The agency shall take full responsibility for the 
portions of a previous EIS adopted or incorporated. If the 
agency disagrees with certain portions of the previous EIS, it 
shall specifically discuss the points of disagreement. 

(6) No material may be adopted or incorporated by reference 
unless it is reasonably available for inspection by interested 
persons within the time allowed for comment. 
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(7) Whenever part of an existing EIS or concurrently prepared 
EIS is incorporated by reference, the part incorporated must 
include sufficient material to allow the part incorporated to be 
considered in the context in which it was presented in the 
original EIS. • 

AUTH: Sec. 2-3-103, 2-4-201, MCA; IMP: Sec. 2-3-104, 
75-1-201, MCA. 

"XV. INTERAGENCY COOPERATION (ll Whenever it is the lead 
agency responsible for preparation of an EIS, the agency may: 

(a) request the participation of other governmental agencies 
which have special expertise in areas that should be addressed in 
the EIS; 

(b) allocate assignments, as appropriate, for the preparation 
of the EIS among other participating agencies; and 

(c) coordinate the efforts of all affected agencies. 
(2) Whenever participation of the agency is requested by a 

lead agency, the agency shall make a good-faith effort to 
participate in the EIS as requested, with its expenses for 
participation in the EIS paid by the lead agency or other agency 
collecting the EIS fee if one is collected. • 

AUTH: Sec. 2-3-103, 2-4-201, MCA; IMP: Sec. 2-3-104, 
75-1-201, MCA. 

"XVI. JOINT ENVIRONMENTAL IMPACT STATEMENTS AND EA'S (1) 
Whenever the agency and one or more other state agencies have 
jurisdiction over an applicant's proposal or major state actions 
that individually, collectively, or cumulatively require an EIS 
and another agency is clearly the lead agency, the agency shall 
cooperate with the lead agency in the preparation of a joint 
EIS. Whenever it is clearly the lead agency, the agency shall 
coordinate the preparation of the EIS as required by this rule. 
Whenever the agency and one or more agencies have jurisdiction 
over an applicant's proposal or major state actions and lead 
agency status cannot be resolved, the agency shall request a 
determination from the governor. 

(2) The agency shall cooperate with federal and local 
agencies in preparing EISs when the jurisdiction of the agency is 
involved. This cooperation may include, but is not limited to: 
joint environmental research studies, a joint process to 
determine the scope of an EIS, joint public hearings, joint EISs, 
and, whenever appropriate, joint issuance of a record of 
decision. 

(3) Whenever the agency proposes or participates in an action 
that requires preparation of an EIS under both the National 
Environmental Policy Act and MEPA, the EIS must be prepared in 
compliance with both statutes and associated rules and 
regulations. The agency may, if required by a cooperating 
federal agency, accede to and follow more stringent requirements, 
such as additional content or public review periods, but in no 
case may it accede to less than is provided for in these rules • 
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(4) The same general provisions for cooperation and joint 
issuance of documents provided for in this rule in connection 
with EISa also apply to BAs.• 

AUTH: Sec. 2-3-103, 2-4-201, MCA1 ~: Sec. 2-3-104, 
75-1-201, MCA. 

"XVII. PREPARATION CONTENT, AND DISTRIBUTION OF A 
PROGRAMMATIC REVIEW 11! Whenever the agency is contemplating a 
series of agency-initiated actions, programs, or policies which 
in part or in total may constitute a major state action 
significantly affecting the human environment, it shall prepare a 
programmatic review discussing the impacts of the series of 
actions. 

(2) The agency may also prepare a programmatic review 
whenever required by statute, whenever a series of actions under 
the jurisdiction of the agency warrant such an analysis as 
determined by the agency, or whenever prepared as a joint effort 
with a federal agency requiring a programmatic review. 

(3) The agency shall determine whether the programmatic 
review takes the form of an EA or an EIS in accordance with the 
provisions of Rules III and IV, unless otherwise provided by 
statute. 

(4) A programmatic review must include, as a minimum, a 
concise, analytical discussion of alternatives and the cumulative 
environmental effects of these alternatives on the human 
environment. In addition programmatic reviews must contain the 
information specified in Rule IX for EISa or Rule V for EAs, as 
applicable. 

(5) The agency shall adhere to the time limits specified for 
distribution and public comment on EISs or EAs, whichever is 
applicable. 

(6) While work on a programmatic review is in progress, the 
agency may not take major state actions covered by the program in 
that interim period unless such action: 

(a) is part of an ongoing program1 
(b) is justified independently of the program; or 
(c) will not prejudice the ultimate decision on the program. 

Interim action prejudices the ultimate decision on the program if 
it tends to determine subsequent development or foreclose 
reasonable alternatives. 

C7l Actions taken under subsection (6) must be accompanied by 
an EA or an EIS, if required." 

AUTH: Sec. 2-3-103, 2-4-201, MCA; I!t: Sec. 2-3-104, 
75-1=2ol, MCA. 

"XVIII. RECORD OF DECISION FOR ACTIONS REQUIRING 
ENVIRONMENTAL IMPACT STATEMENTS (1) At the time of its decision 
concerning a proposed action for which an EIS was prepared, the 
agency shall prepare a concise public record of decision. The 
record, which may be integrated into any other documentation of 
the decision that is prepared by the agency, is a public notice 
of what the decision is, the reasons for the decision, and any 
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special conditions surrounding the decision or its 
implementation. 

(2) The agency may include in the final EIS a statement of 
its proposed decision, preferred alternative, or recommendation 
on the proposed action, the other items required by Cll, and 
additional explanation as provided for in (3) below. If the 
final decision and the reasons for that final decision are the 
same as set forth in the final EIS, the agency may comply with 
Cll br preparing a public notice of what the decision is and 
adopt ng by reference the information contained in the final EIS 
that addresses the items required by Ill • If the final decision 
or any of the items required by Cll are different from what was 
presented in'the final EIS, the agency is responsible for 
preparing a separate record of decision. 

13) There is no prescribed format for a record of decision, 
except that it must include the items listed in Cll. The record 
may include the following items as appropriate: 

Cal brief description of the context of the decision, 
lbl the alternatives considered; 
Ccl advantages and disadvantages of the alternatives; 
(d) the alternative or alternatives considered 

environmentally preferableJ 
lel short and long-term effects of the decision; 
(f) policy considerations that were balanced and considered 

in making the decision; 
lg) whether all practical means to avoid or minimize 

environmental harm were adopted, and if not, why not1 and 
lhl a summary of implementation plans, including monitoring 

and enforcement procedures for mitigation, if any. 
(4) This rule does not define or affect the statutory 

decisionmaking authority of the agency.• 
AUTH: Sec. 2-3-103, 2-4-201, MCA; IMP: Sec. 2-3-104, 

75-1=201, MCA, -

"XIX. EMERGENCIES Ill The agency may take or permit action 
having a significant impact on the quality of the human 
environment in an emergency situation without preparing an EIS. 
Within 30 days following initiation of the action, the agency 
shall notify the governor and the BOC as to the need for the 
action and the impacts and results of it. Emergency actions must 
be limited to those actions immediately necessary to control the 
impacts of the emergency.• · 

AUTH: Sec. 2-3-103, 2-4-201, MCA; IMP: Sec. 2-3-104, 
75-1=201, MCA, -

•xx. CONFIDENTIALITY Cll Information declared confidential 
by state law or by an order of a court must be excluded from an 
EA and EIS. The agency shall briefly state the general topic of 
the confidential information excluded," 

AUTH: Sec. 2-3-103, 2~4-201, MCA; IMP: Sec. 2-3-104, 
75-1-201, MCA. -
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"XXI. RESOLUTION OF STATUTORY CONFLICTS (1) Whenever a 
conflicting provision of another state law prevents the agency 
from fully complying with !these rules] the agency shall notify 
the governor and the EQC of the nature of the conflict and shall 
suggest a proposed course of action that will enable the agency 
to comply to the fullest extent possible with the provisions of 
MEPA. This notification must be made as soon as practical after 
the agency recognizes that a conflict exists, and no later than 
30 days following such recognition. 

(2) The agency has a continuing responsibility to review its 
programs and activities to evaluate known or anticipated 
conflicts between [these rules] and other statutory or regulatory 
requirements. It shall make such adjustments or recommendations 
as may be required to ensure maximum compliance with MEPA and 
these rules.• 
~: Sec. 2-3-103, 2-4-201 1 MCA: IMP: Sec. 2-3-104, 

75-1-201, MCA. 

"XXII. CONTRACTS AND DISCLOSURE (1) The agency may contract 
for preparation of an EIS or portions thereof. Whenever an EIS 
or portion thereof is prepared by a contractor, the agency shall 
furnish guidance and participate in the preparation, 
independently evaluate the statement or portion thereof prior to. 
its approval, and take responsibility for its scope and content. 

(2) A person contracting with the agency in the preparation 
of an EIS must execute a disclosure statement, in affidavit form 
prepared by the agency, specifying that he has no financial or 
other interest in the outcome of the proposed action other than a 
contract with the agency.• 

AUTH: Sec. 2-3-103, 2-4-201, MCA: IMP: Sec. 2-3-104, 
75-1-201, MCA. 

"XXIII. PUBLIC HEARINGS (1) Whenever a public hearing is 
held on an EIS or an EA, the agency shall issue a news release or 
legal notice to newspapers of general circulation in the area to 
be affected by the proposed action prior to the hearing. The 
news release or legal notice must advise the public of the nature 
of testimony the agency wishes to receive at the hearing. The 
hearing must be held after the draft EIS has been circulated and 
prior to preparation of the final EIS. A hearing involving an 
action for which an EA was prepared must be held after the EA has 
been circulated and prior to any final agency determinations 
concerning the proposed action. In cases involving an applicant, 
the agency shall allow an applicant a reasonable time to respond 
in writing to comments made at a public hearing, notwithstanding 
the time limits contained in Rule XII, the applicant may waive 
his right to respond to comments made at a hearing. 

(2) In addition to the procedure in (1) above, the agency 
shall take such other steps as are reasonable and appropriate to 
promote the awareness by interested parties of a scheduled 
hearing. 

(3) The agency shall hold a public hearing whenever requested 
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within 20 days of issuance of the draft EIS by either: 
Cal 10% or 25, whichever is less, of the persons who will be 

directly affected by the proposed action; 
(b) by another agency which has jurisdiction over the action; 

or 
(c) an association having not less than 25 members who will 

be directly affected by the proposed action. 
(4) In determining whether a sufficient number of persons 

have requested a hearing as required by subsection (3), the 
agency shall resolve instances of doubt in favor of holding a 
public hearing. 

(5) No person may give testimony at the hearing as a 
representative of a participating agency. Such a representative 
may, however, at the discretion of the hearing officer, give a 
statement regarding his or her agency's authority or procedures 
and answer questions from the public. 

(6) Public meetings may be held in lieu of formal hearings as 
a means of soliciting public comment on EAs (see Rule VIC2)) and 
on an EIS where no hearing is requested under (3) above. 
However., the agency shall provide adequate advance notice of the 
meeting; and, other than the degree of formality surrounding the 
proceedings, the objectives of such a meeting are essentially the 
same as those for a hearing.• 

AUTH: Sec. 2-3-103, 2-4-201, MCA; IMP: Sec, 2-3-104, 
75-1=201, MCA. ---

"XXIV, FEES: DETERMINATION OF AUTHORITY TO IMPOSE (1) 
Whenever an application for a lease, permit, contract, license or 
certificate is expected to result in the agency incurring 
expenses in excess of $2,500 to compile an EIS, the applicant is 
required to pay a fee in an amount the agency reasonably 
estimates, as set forth in this rule, will be expended to gather 
information and data necessary to compile an EIS. 

(2) The agency shall determine within 30 days after a 
completed application is filed whether it will be necessary to 
compile an EIS and assess a fee as prescribed by this rule. If 
it is determined that an EIS is necessary, the agency shall make 
a preliminary estimate of the costs to compile the statement. 
This estimate must include a summary of the data and information 
needs and the itemized costs of acquiring the data and 
information, including salaries, equipment costs and any other 
expense associated with the collection of data and information 
for the EIS. 

(3) Whenever the preliminary estimated costs of acquiring the 
data and information to prepare an EIS total more than $2,500, 
the agency shall notify the applicant that a fee must be paid and 
submit an itemized preliminary estimate of the cost of acquiring 
the data and information necessary to compile an EIS. The agency 
shall also notify the applicant that a notarized and detailed 
estimate of the cost of the project being reviewed in the EIS 
must be submitted within 15 days after receipt of the request. In 
addition, the agency shall request the applicant to describe the 
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data and information available or being prepared by the applicant 
which can possibly be used in the EIS. The applicant may 
indicate which of the agency's estimated costs of acquiring data 
and information for the EIS would be duplicative or excessive. 
The applicant must be granted, upon request, an extension of the 
15-day period for submission of an estimate of the project's 
cost and a critique of the agency's preliminary EIS data and 
information accumulation cost assessment.• 

AUTH: Sec. 75-1-202, MCA1 IMP: Sec. 75-l-202, 203, 205, 206 
and 207, MCA, -

"XXV, FEES: DETERMINATION OF AMOUNT (1) After receipt of 
the applicant's estimated cost of the project and analysis of an 
agency's preliminary estimate of the cost of acquiring 
information and data for the EIS, the agency shall notify the 
applicant within 15 days of the final amount of the fee to be 
assessed. The fee assessed must be based on the projected cost 
of acquiring all of the information and data needed for the EIS. 
If the applicant has gathered or is in the process of gathering 
information and data that can be used in the EIS, the agency 
shall only use that portion of the fee that is needed to verify 
the information and data. Any unused portion of the fee assessed 
may be returned to the applicant within a reasonable time after 
the information and data have been collected or the information 
and data submitted by the applicant have been verified, but in no 
event later than the deadline specified in these rules. The 
agency may extend the 15-day period provided for review of the 
applicant's submittal but not to exceed 45 days if it believes 
that the project cost estimate submitted is inaccurate or 
additional information must be obtained to verify the accuracy of 
the project cost estimate. The fee assessed must not exceed the 
limitations provided in 75-1-203<2>, MCA. 

(2) If an applicant believes that the fee assessed is 
excessive or does not conform to the requirements of this rule or 
Title 75, chapter 1, part 2, MCA, the applicant may request a 
hearing pursuant to the contested case provisions of the Montana 
Administrative Procedure Act. If a hearing is held on the fee 
assessed as authorized by this subsection, the agency shall 
proceed with its analysis of the project wherever possible. The 
fact that a hearing has been requested is not grounds for 
delaying consideration of an application except to the extent 
that the portion of the fee in question affects the ability of 
the department to collect the data and information necessary for 
the Eis.• 
~: Sec. 75-l-202, MCA; IMP: Sec. 75-1-202, 203, 205, 206 

and 207, MCA. 

"XXVI. USE OF FEE (1) The fee assessed hereunder may only 
be used to gather data information necessary to compile an EIS. 
No fee may be assessed if an agency intends only to compile an EA 
or a programmatic review. If a department collects a fee and 
later determines that additional data and information must be 
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collected or that data and information supplied by the applicant 
and relied upon by the agency are inaccurate or invalid, an 
additional fee may be assessed under the procedures outlined in 
these rules if the maximum fee has not been collected. 

(2) Whenever the agency has completed work on the EIS, it 
shall submit to the applicant a complete accounting of how any 
fee was expended, If the cost of compiling an EIS is less than 
the fee collected, the remainder of the fee shall be refunded to 
the applicant without interest within 45 days after work has been 
completed on the final EIS." 

AUTH: Sec. 75-1-202, MCA1 IMP: Sec. 75-1-202, 203 1 205, 206 
and 207, MCA,. 

4. The proposed rules are necessary to codify in the MEPA 
rules certain practices, such as public hearings, meetings, other 
public notice, scoping, and records of decision, that give the 
public a greater opportunity to participate in the agency's 
decision-making process. The new rules are also necessary to 
bring the MEPA rules into closer conformance with the federal 
National Environmental Policy Act rules and federal practice and 
to make the MEPA rules more readable and easily understood. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearings. Written 
data, views, or arguments may also be submitted to Brace Hayden, 
Office of the Governor, Capitol Station, Helena, Montana 59620, 
no later than August 29, 1988. To be ensured consideration, 
mailed comments must be postmarked no later than August 29, 1988. 

6, Brace Hayden has been designated to preside over and 
conduct the hearings, 

7. The authority of the agencies to make the proposed rules 
is based on sections 2-3-103, 2-4-201, and 75-1-202, MCA, The 
rules implement sections 2-3-104, and 75-1-201, 202, 203, 205, 
206, and 207, MCA. 

14-7/28/88 

~Keith L~olbo, Director 
Department of Com~rce 
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Certified to the Secretary of State July 11 , 1988. 
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STATE OF MONTANA 
DEPARTMENT OF AGRICULTURE 

BEFORE THE WHEAT RESEARCH AND 
MARKETING COMMITTEE 

In the matter of the proposed 
amendment of the rule relating 
to the annual assessment on 
wheat and barley 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING 
OF THE PROPOSED AMENDMENT 
OF RULE 4.9.401 RELATING 
TO THE ANNUAL ASSESSMENT 
ON WHEAT AND BARLEY 

1. On August 23rd, 1988, at 10 a.m. in room 225, 
Agriculture/Livestock Building, Sixth and Roberts, Helena, a 
public hearing will be held to consider the proposed amendment of 
rule 4.9.401 concerning the wheat and barley assessment,. 

2. The proposed amendment provides as follows: (Deleted 
matter interlined, new matter underlined) 

4.9.401 WHEAT AND BARLEY ASSESSMENT AND REFUNDS (1) 
There shall be leviea an annual assessment of: 

(a) -i- 10 mills per bushel upon all wheat grown in the 
State of Montana; 

(b) -~2 15 mills per hundredweight on all barley grown in 
the State of ROntana. 

(2) All assessments are subject to refund provided the 
following criterium are met: 

(a) application for assessment refund shall be in 
writing on forms provided by the committee. 

(i) Forms will be furnished upon application to the 
Wheat Research and Marketing Committee, P. 0. Box 3024, Great 
Falls, Montana 59403. 

(b) Written application for refund of the wheat or 
barley assessments must be submitted by the first seller of 
the wheat or barley or by an individual with the first seller's 
power of attorney. 

(c) Refund application forms shall be submitted 
subsequently to thirty (30) days from the date of first sale 
and no later than ninety (90) days from the date of the first 
sale of wheat or barley for which a refund is filed. 
AUTH: 80-11-205 MCA; IMP: 8.0·11-206 MCA 

3. The Montana Wheat Research and Marketing Committee 
established its budget and entered into contractual obligations in 
the spring of 1988 based upon previous years' revenue and revenue 
estimates for fiscal year 1989. As a result of unforeseen 
disastrous drought conditions, and insect infestations, the 1988 
grain crop will be one of the worst crops in recent years. This 
will have a serious negative impact on the revenue collected by 
levies on grain sold in fiscal year 1989. The Committee, in 
order to meet is financial obligations and to discharge its 
research and marketing duties, must increase the levy assessed 
upon grain. 
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4. Interested persons may submit theix data, views, or 
axguments concerning the proposed amendment either orally at the 
hearing, or in writing, submitted to Jim Christianson, Montana 
Department of Agriculture, Agriculture/Livestock Building, 
Capitol Station, Helena, Montana, 59620, no later than August 25, 
1988. 

5. The committee or its designee will preside over and 
conduct the hearing. 

Wheat Research and Marketing 
Committee 
Ernest Bahnmiller, Chairman 

By~t,!q 
Director 
Department of Agrrculture 

CERTIFIED TO THE SECRETARY OF STATE JULY 18, 1988 

UAR Notice No. 4-14-30 14-7/28/88 



-1629-

BEFORE THE BOARD OF NURSING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to educational requirements, 
licensure, conduct, disci­
plinary procedures, and 
standards and the repeal of 
rules pertaining to general 
welfare, reports, and defini­
tions 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED AMENDMENT 
AND REPEAL OF RULES 
PERTAINING TO THE 
PRACTICE OF NURSING 

1. On' August 24, 1988, at 10:00 a.m., a public hearing 
will be held in the downstairs conference room of the 
Department of Commerce, 1424 - 9th Avenue, Helena, Montana, 
to consider the proposed amendment of 8.32.305, 8.32.402, 
8.32.413, 8,32.504, 8.32.901, 8.32.902, 8.32.903, 8.32.904, 
8.32.905, 8.32.906, 8.32.907, 8.32.909, 8.32.910, 8,32.911, 
8.32.913, and the proposed repeal of 8.32.912, 8.32.914, and 
amendment of 8.32.1002(2). 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.32.305 EDUCATIONAL REQUIREMENTS AND OTHER 
QUALIFICATIONS APPLICABLE TO SPECIALTY AREAS OF NURSING 

(11 Applicants for recognition in a specialty area 
of nursing shall possess the following educational and 
certification qualifications: 

+a+--Be£ore-Beeember-3iy-i985---
+2:+ !.a) Successful completion of a post-basic 

professional nursing education program in the specialty 
area with the minimum length of one academic year consisting 
of at least four months of didactic instruction and the 
remainder under a preceptor; and individual certification 
from a board approved certifying body; or 

f:i:H· U:!1 A master' II degree from an accredited nursing 
education program which prepares the nurse for a specialty 
role; and individual certification from a board approved 
certifying body. 

fb+--A£~er-9eeember-3iy-i985----new-reeo~fti~tofts-w2:li 
reqtt:i:re~ 

fi+--A-m:i:n:i:mttm-of-a-baeeaiaareate-degree-w:i:~h-•" 
ttpper-cHv:i:s:i:oft-l!lll;or--:i:n-ftttrs!:ftg-;-stteeess£1fi-eompie~to.ft-of 
a-poat-bas:i:e-profeaaienai-ntt~s!:ng-edttea~!:on-program-!:n-~he 
speetaity-area-wtth~~he-mtn:i:m~-ien~th-of-one-aeadem:i:e-year 
eensiat:i:ftg-of-at-ieast-fottr-moftths-o£-d!:daet:i:e-!:natr..e~:i:oft 
and-the-rema:i:nder-ttnder-~-preeeptory-an8-2ft4ivid•ai 
eert:i:f:i:eation-f~em-a-bea~d-appreved-eer~tfyin~-hedy-;-or 
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+±±*--A-ma~~er~s-degree-rrem-a~-aeered~~ed-n~rs~ng 
ed~es~ien-~rogr~m-whieh-prepares-~he-~~rse-ror-s-speeiai~y 
roier-a~d-indiv~dHai-eer~iries~io~-rrom-a-board-approved 
eer~iryi~g-bodyT• 

AUTH: 37-8-202, MCA IMP: 37-8-202, MCA 
REASON: The board proposes to amend this rule to conform to 
a contested case decision that ARM 8.32.305ll)(b) imposed an 
additional requirement upon some registered nurses that was 
not contemplated by the legislature, 

"8.32.402 LICENSURE BY EXAMINATION (1) through (J) 
will remain the same. 

(4) The application for licensurer by examination 
and the examination fee 7 -and-aii-erede~eiais-mHse shall be 
submitted to the exeeH~ive-seereeary board office no later 
than eight weeks prior to the examination date. 

(5) Applicants shall have completed all educational 
requirements of the program 14 days prior to the examination 
date and all credentials shall be received in the board 
office ten days prior to the examination date. 

(5) through (8) will remain the same but will be 
renumbered as (6) through (9), 

(10) Beginning in October, ~the examination score 
will be reported to the applicant as pass or fail. 

+9+ (11) candidates who-~ass shall be notified in 
writing onry-regarding the examination seores results-;n 
wrHing-only. 

(10) and (11) will remain the same but will be 
renumbered as (12) and (13), 

tli!* (14) Each school of nursing in Montana shall 
receive a summary seaeiseieai report of the test results of 
Cdndidates from that school. 

tl3t (15) Seores Results of the examination shall not 
be releasedto .inyone unless release is otherwise authorized 
by the candidate in writing. 

tl4t <16) The candidate's examination seore L~~ults 
will be maintained in his/her application file in the bureau 
of professional and occupational licensing, department of 
commerce." 

Auth: 37-8-202, MCA Imp: 37-8-406, 37-8-416, MCA 

llEASON: Th.e amendments are proposed to clarify the current 
licensing examination process and to implement the tolicy 
change of the National Council of State Boards of Ntu·sing 
in regard to reporting test results of the national nursing 
licensing examinations. The reporting change will eliminate 
the inappropriate use of examination scores as crit~ria for 
decision-making by employers and nursing programs. 

,;8.32.413 CONDUCT OF NURSE~ (1) through (w) hill 
t·emain the same. 

(x) having a nursing license denied, revoked, or 
~;uspended~ed on erobation or voluntarily surrendered in 
another state for any one or more of the above; s~d 

(y) having a license or certificate in a related 
health care discipline in Montana or another state d~niPd, 
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revoked, er suspended, placed on probation or voluntarily 
surrendered for any one or more of the aboveT; 

(zl violation of a disciplinary order from the board; 

(aa) having been found guilty of a crime that relates 
adversely to the licensee's practice of nursing or to the 
ability of the licensee to practice nursing," 

Auth: 37-1-136, 37-8-202, MCA 
Imp: 37-8-136, 37-8-202, 37-8-441(5), MCA 

REASON: The amendments to this rule are being proposed to 
more explicitly encompass the disciplinary actions which 
are taken against licensees in other states. States vary 
widely in the disposition of cases involving the practice 
of nursing, and, as the mobility of disciplined nurses from 
state to st'ate continues to increase, there is a need to be 
more definitive. Expansion of the unprofessional conduct 
components to include criminal acts relating adversely to 
the licensee's practice of nursing will in turn provide 
greater protection of the public's health and safety. 1 

"8,32.504 DISCIPLINARY PROCEDURES IN ANOTHER STATE 
(11 When the board has knowledge that a person 

licensed in Montana or applying for a license has had a 
license to practice revoked, suspended, er restricted, 
placed on probation or voluntarily surrendered in another 
state, the board shall: 

(a) through (c) will remain the same." 
Auth: 37-8-202, MCA 
Imp: 37-1-136, 37-8-202, 37-8-441(5), MCA 

REASON: This amendment is being proposed to make the rule 
consistent with the changes proposed in 8.32.413 and to 
describe more definitively the disciplinary actions taken 
against licensees in other states. 

"8. 32.901 'I'N'I'R99!:18'f'E9N STATEMENT OF PURPOSE ( 1) 
These standards are-ehe-res~~e-e£-years-e£-se~dy-and 
eeeperae~ve-p~ann~n~-beeween-~he-Hentana-sta~e-beard-e£ 
n~rs~ng-and-£ae~~ey-e£-Hen~ana-sehee~s-e£-n~rs~ngT--'I'he 
staeemenes-are-v~ewed-as-serv~ng-severat serve the following 
purposes: 

(a) will remain the same. 
(b) they may ~ be ~sed-8s-a-g~~de the basis and 

format ~n-the-set£-evat~at~en e£-sehee~-pregrams-by-the 
£ae~lty eriteria in the approval process of Montana schools 
of nursing; and 

(c) they will be used by the board of nursing as an 
the evaluation eeel criteria in the approval process of 
Montana schools of nursing. 

(21 '!'he-standards These criteria are-ee-be-~sed 
in-appraisin~-the-~~ai~ty-and-speet£~e-nat~re-e£-n~rs~ft9 
ed~eatien-pregrams represent acceptable minimal standards. 
'l'hey-have-been-iargeir-£erm~iaeed-by-the-;eint-e££erts 
e£-fae~~ey-members-in-seheeis-ef-n~rsing-in-HeneanaT 
'l'here£ere7 -the-seaeements-represent-aeeepeable-geats-at-a 
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mtnimttm-~eve~-e£-sesirab±~±ty~--~hey-are-net-intended-ee-be 
±sea~s-er-maximHm-~ea~sT--!he-bears-has-aeeemptes-te-seaee 
ehe-eriteria-in-~enera~-terms-se-that-sehee~s-may-set-fereh 
severai-appreaehes-in-meetin~-ehemT The board expeets-te 
interpret-these will interpret the standards in terms which 
will insure the that these minimum requirements set-ferth 
are met but which wi~~-~eave ~ faculty in-eaeh-seheei 
free-to-determine flexibility in determining the scope, 
limits and direction e£-the-pre~ram-e££ered-te-its-stttdents 
of the nursing program. Binee-the-praetiee-ef-nHrsin~-!:a 
an-inte~rai-part-ef-the-ehan~in~-seeiai-aeene;-theae These 
standards for schools of professional nursing shall w~ 
aiae-ehan~e be revised from time to time to meet the 
demanss-ier-pre~rams-whieh-prepare-praetitieners-ef-nHrsin~ 
eempetent-ee-serve-ehe-nttrsin~ the ever changing health care 
needs of society and the continuing development of nursing 
education." 

Auth: 37-6-202, MCA Imp: 37-8-301, 37-8-302, MCA 

"8.32.902 PHILOSOPHY, PURPOSE, CONCEPTUAL FRAMEWORK 
AND TERMINAL OBJECTIVES ANB-@BRRfeBbSM (1) Eaeh-sehee~ 
The nursing education program shall be-expeeted-te-have-a 
e~ear~y-and-rea!iatiea~~y-atete8-e8Heatiena~ have statements 
of philosophy, purpose, conceptual framework and terminal 
objectives that are consistent with those of the parent 
institution and with the law governing the practice of 
nursing. !hia-seatement-aha~!-reee~niee-ehe-eharaeteristtes 
e£-~eed-edtteetien-and-the-eempeteneies-eaaeneial-£er-sa£e 
nHrsin~-praetiee-in-the-develepment-e£-ehe-insivtdHai-as-a 
persen;-ettieen;-and-a-pre£esaienal-nttrae~--!here-ahall-be 
ne-attempt-te-aeandardiee-sehee!aT 

(2) Eaeh-aeheei The statements of philosophy, purpose, 
conceptual framework and terminal objectives shall be 
expeeted-te-shew-that-tes utilized in planning, implementing 
and evaluating the total program, ia-desi~ned-te-aehieve-the 
pHrpesea-atated-and-that-the-faeHlty-ia-eempetene-ee-earry 
eHt-the-pre~ramT--!he-pHrpesea-ahall-be-available-te-the 
atHdents-tft-writin~T· 

Auth: 37-8-202, MCA 
Imp: 37-8-202, 37-8-301, 37-8-302, MCA 

"8,32.903 BBFINi!f9N CURRICULUM (1) A curriculum 
is plaftfted-fer-aetteny--ft-ia-a-~ttide-fer-the-atHdent-in 
~earntn~-and-fer-the-teaeher-in-dtreettn~-and-teaehin~ 
atHdenta 7-aa-well-aa-a-~Htse-te-peraena-reapenatble-fer-the 
seleetien-e£-atHdenta;-teaehera-and-estteatienal-reseHreeaT 
ft-ia-alae-a-~Hide-fer-Hnderatandin~-ehe-phyaieal;-aeeial 
and-envirenmefttlil-eenditiena-meat-eendHetive-te-spee!:iie 
typea-e£-learn!:n~ the content and learning experiences 
designed to facilitate student achievement of the objectives 
of the program. 

( 2) The curriculum shall reflect the philosophy, 
conceptual framework, purpose and objectives of the nursiuq 
education program and shall be consistent with the law 
governing the practice of nursing. 

(3) The ratio between nursing and non-nursing 
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courses shall be baaed on a rationale to ensure sufficient 
preparation for the safe and effective practice of nursing, 

141 Learning experiences and methods of instruction 
shall be selected to fulfill curriculum objectives. 

151 For each clinical credit hour, there shall be at 
least two hours of applied laboratory experience." 

Auth: 37-8-202, MCA 
Imp: 37-8-202, 37-8-301, 37-8-302, MCA 

"8.32.904 CURRICULUM PLANNING Ill Curriculum 
planning shall be based on objectives which reflect the 
philosophy and ~heory theories of learning of the school and 
shall include faculty and student participation. 

121 ~natr~e~~ona~-~ethoda Educational methodologies 
shall assure that prerequisite concepts and understandings 
are used and further developed as the program progresses, 

131 will remain the same. -
(4) The curriculum shall reflect current nursing 

practice and ~~ it shall be flexible to meet present and 
changing health care needs.• 

Auth: 37-8-202, MCA 
Imp: 37-8-202, 37-8-301, 37-8-302, MCA 

"8.32,905 l>BN6'1'H-ANB AREAS OF CURRICULUM CONTENT 
+1+--'l'he-~en~th-o£-~he-pro~ra~-wii~-he-deter~ined-by 

the-philoaephy-and-eh;ee~ivea-e£-the-aehee~T--'I'he-llla;or-area 
ef-eeneen~ra~ien-shali-he-in-n~raingT 

+2+ Ill 'l'he-a~ieea~~on-ef-eenten~-~~~-an-arbitrary 
aeleetien-and-w~ll-he-erganieed-by-~he-aeheelT The areas 
and identified content need not designate specific courses 
to be included in the curriculum. 'l'he-reeo~~~mended-areas 
o£-een~ent-are-as-fellews~ The following areas shall be 
considered in accordance with the philos6phy, objectives and 
type of program: 

lal scientific ~nderatand~ng concepts from chemistry, 
anatomy, and physiology, microbiology, and nutrition 
and diet therapy, mathematics, physics, pharmacology, 
pathophysiology and research. Instruction focused on 
understanding and use of scientific principles should extend 
throughout the ee~rse programT; 

(b) human and cultural ~nderstand~ng concepts 
from: positive health concepts 7 including wellness 
and preventative ~ed~e~neT health care, h~111an growth 
and development in all age groups, rehabilitation, 
communications, interpersonal relationships, group dynamics, 
socio-cultural-economic and legal aspects, and psychological 
principles, the humanities, social organization of family 
and community, ethical, cultural and spiritual world 
~id~ valuesT, leadership and management. Instruction on 
understanding and application of these concepts should b~ 
extended throughout the program; 

(c) nursing concepts: nursing courses shall be 
based on theeretieaf-eoneepts nursing theorx and their 
it!! c linica I applicationT through the use of the nursing 
process. These courses should draw from the scientific and 
human and cultural concepts and facilitate the student's 
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ability to integrate the concepts into nursing. ~n~e-ehettia 
be-feettsea Nursing courses shall focus on the fundamental 
core of professional nursing care needed by ali patients 
in all age groups, and on developing a-reasenabie-ae~ree-ef 
competency in areas of medical, surgical, maternal, child, 
gerontology, community health and psychiatric/mental health 
nursing w~~n-~nte~rat~en-ef-~harmaeeie~y-ana-a~et-~hera~y. 
The professional nursing curriculum shetlia must provide 
for understanding and application of ~Hbi~e-neaitn 7 -mentai 
health-ana rehabilitation concepts and skills in teaching 
patients. ~ne-iearn~n~-e-~er~enees-shettia-~neittae-tne 
~~v~n~-ef-safe-nHrs~n~-eare-~e-~at~ents-ef-aii-a~e-~reH~s 
w~en-a-var~e~y-ef-heaith-~rebiems.. Nursing care is provided 
through the application of the nursing process. 

+~+----Nttrs~n~-ana-etlrrent-trenas-~n-neaith-and 
S~8CSBC7-~r~ne~~ies-e£-ieadersn~~-ana-e~t~Bensh~~7-le~si 
as~eets-e£-nttrs~ft~T-team-eenee~ts-ana-eentr~bttt~ens-te 
aii~ea-a~se~~i~nes7-eHrrent-nttrsin~-~rebiems7-h~ster~eal 
deveie~ment-as-~t-shews-the-er~~~n-ef-etlr-~resent 
~refessienai-~reblemST 

fii+---Praet~ee-~n-assttm~n~-~refessienal 
res~ensibil~~~es-may-be-aeh~eved-tnrett~h-~art~e~~at~en 
~n-stttaent-er~an~Bat~ens-ana-by-werk~n~-with-all~ed 
d~se~~i~nes .. 

+~~~+--Bevele~ment-ef-the-team-eenee~t-breadens 
ttnaerstand~n~-e£-the-nttrseLs-~laee-and-res~ensib~i~ty-as 
a-e~tteen7-~rae~it~ener7-and-member-ef-the-~re£essien-ef 
nttrs~n~ .. 

+~•+---baberatery-shall-~revtde-at-least-~-hettrs-e£ 
eltnieal-ex~erienee-fer-eaeh-theery-nettr .. 

+•+ !21 The contribution of research preeess-ana-itLe 
eentrtbtlt~en to nursing practice shall be an integral part 
of the curriculum. The use of the research process itself 
shall be determined according to each school's objectives." 

Auth: 37-8-202, MCA 
Imp: 37-8-202, 37-8-301, 37-8-302, MCA 

"8.32.906 EVALUATION (11 Provisions shall be made 
for periodic evaluation of ettrrietliHm the program and 
of student progress. Adeqttaey-e£-~er£ermanee-shettid-be 
evsitlsted.. Provisions ehettld shall be made for student 
participation in evaluation and for student-instructor 
conferences. 

(2) There snettia shal! be provision for continuous or 
periodic review of the following areas: 

(a) the philosophy, conceptual framework, objectives 
and curriculum of the school; 

(b) policies governing recruitment, admissions~ 
promotion, graduation and other matters effecting education, 
health and welfare of the students; 

(c) and (dl will remain the same. 
+3+--~nserttetien .. --~he-seheei-shail-be-ex~eeeed-~e-shew 

~nat-~t-tttiiizes-a-var~ety-ef-instrttetienal-~reeeatlres-wn~eh 
eeneribttte-te-ehe-effeeeiveness-e£-ehe-~re~arae~en-e£-~he 
stttaenes-r" 

Auth: 37-8-202, MCA 
Imp: 37-8-202, 37-8-301, 37-8-302, HCA 

~ffiR Notice No. 8-32-31 14-7/28/88 



-1635-

"8.32.907 ORGANIZATION AND ADMINISTRATION OF THE 
SCHOOLS OF NURSING (1) A clearly defined statement of the 
philosophy and objectives of the sehee! program shall be 
included in the school's catalogue or otherwise available to 
the students. ~his-seaeemene-i~en~ifies-ehe-heiie£s-whieh 
ehe-fae~i~y-aeee~~·-ahe~~-n~rsing-and-e~~e.~ien~--~he 
~hiiese~hy-shaii-he-in-agreemen~-wieh-~hae-ef-~he 
een~reiiing-ins~i~~~ien-an~-reeegniees-~hae-ehe-~rimary 
~~r~ese-ef-ehe-seheei-is-ehe-deveie~ment-ef-ehe-st~~ent-as-a 
n~rse;-a-~ersen;-and-a-eieieen~ 

(2) The curriculum of the seheei-wiii program shall be 
a reflection en of the philosophy and objectives and provide 
for the accomplishment of the stated objectives. The 
philosophy and objectives shaii ~ be accepted by the 
geverning-hear~ 7-the-e££ieers7 faculty;-an~-.~~den~s ~ 
department/school of nursing. 

+~+--~he-seheei-ef-n~rsing-er-the-insei~~tien-e£-whieh 
it-is-a-~art-shaii-he-ineer~era~e~T 

+f+ (31 E~~eatienai-insti~~tienaT Institutions, 
conducting-a nursing program shall be aeere~ite~ approved 
by the appropriate sta~e7-regienai-er-natienai-aeere~iting 
agencies. Hes~itais-an~-ether All agencies with which 
the school maintains cooperative agreements shall have 
licensure, approval or accreditation appropriate to the 
hes~i~ai-and-~e-~hese each ageneies agency. 

+S+ UU Any type of cooperative relationship between 
the school and anether-e~~eatien;-heai~h-er-wei£are 
insti~~tien-er ~ agency used for educational experiences 
shall be s~ated current, in writing and signed by the 
responsible officers of each. ~he ~ agreement may-provide 
shall clearly identify responsibility for instruction; ~~ 
lying with the faculty in areas including clinical practice; 
and supervision;-er and other student experience in a 
variety of settings.--such instruction, practice,-and other 
learning opportunities offered in participating agencies 
shall meet the stated purposes of the educational program 
and the standards required by the board. 

+6+--instr~etien;-~raetiee;-an~~er-ether-eppert~nities 
fer-iearning-whieh-are-previde~-hy-~artieipating-ageneies 
shaii-meet-~he-sta~ed-p~rpeses-e£-the~ed~ea~ienai-~regram 
an~-ehe-standards-re~~tred-hy-the-hear~T 

+~t UU When-the-seheei-is-in-a-eeiiege-or-~niversity; 
the The organizational pattern of the school shall be 
comparable to other like units in the college or university 
and shall be to achieve the purposes stated. 

(al s~eh-~e~artmen~-er-seheei The nursing education 
program shall be administered by a registered nurse director 
with appropriate rank, position, and authority. The 
nurse director shall be currently licensed to practice as a 
registered nurse in the state of Montana with qualifications 
including: 

(i) in a program offering the associate degree in 
nursing: a minimum of a master's degree in nursing from 
an approved proqram with preparation in education and 
administration, and have at least two years of experience 
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in clinical nursing and at least two years of experience 
in nursing education, inclusive of teaching in didactic and 
clinical areas; 

(ii) in a program offering the baccalaureate degree in 
nursing, a master's degree in nursing and a doctora~ee 
in nursing or a related field from approved programs, 
with preparation in education and administration, and have 
at least two years of experience in clinical nursing and 
at least two years of experience in nursing education·, 
inclusive of teaching in didactic and clinical areas, 

(b) Organizational €£harts showing the structure of 
the department/school, its relationship to administration 
and other units, shall be developed. 

(c) The budget of the school shall be a part of the 
budget of the college or university. The nurse director 
shall be re'sponsible for the preparation, presentation, and 
administration of the budget ~or of the department/school of 
nursing. 

ld) Policies governing d~artments of the schools of 
nursing shall be ~he-same-as consistent with those policies 
governing other educational departments of the controlling 
institution, including the establishment of committees to 
carry out tasks of administration and aha~~ be constructed 
in a manner consistent with a~eft~-~he-sa~e-%~nea-as those of 
the controlling institution. 

(6) The titles of faculty members shall be consistent 
with their functions and the same as those of faculty of 
other departments of the parent institution. 

(7) The faculty and administrative salary levels 
shall support recruitment and retention of prepared nursing 
faculty. 

(8) Policies governing faculty employment, promotion 
and tenure shall be in written form and consistent with 
those of the parent institution. 

(a) Faculty and administration shall participate in 
governance of parent institution in accordance with bylaws 
of the parent institution. 

(b) Faculty and administration shall participate in 
central councils and committees of parent institution. 

(c) Faculty representation shall be present on policy 
making committee of the program. 

(d) The faculty must have primary responsibility for 
the development and conduct of the academic program(s), 

(e) The facu~hall participate in policy 
development at the department/school and institution level. 
including policies dealing with appeals and grievances of 
faculty. 

(9) The number of students shall be determined by the 
educational and clinical resources and faculty sufficient to 
meet the goals of the program and requirements of the Board 
of Nursing." 

Auth: 37-8-202, MCA 
Imp: 37-8-202, 37-8-301- 37-8-302, MCA 

"8.32.909 FACULTY (1) ~he-hes~-sift~~e-~ndeK-o£ 
ae~i~ey-eo-~repare-ade~~a~e-prae~~~*oners-o£-~ro~ese*ofta% 
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ftd~sing-ia-ehe-eompeeeney-ei-ehe-iaeH!ey-in-p~eviding-a 
pregram-e£-reeegniEed-~HalityT--Baeh-faeHlty-member-ahall 
deveee-fH!l-time-ee-inatrHetienal-reaponsibilitiea-and-be 
~Halified-by-aeademie-preparation-and-e~perienee-in-ehe 
teaehing-area-eo-whieh-aaaignedT--~eaehera-o£-nHraing 
praeeiee-ahall-be-reaponaible-£er-all-inatrHetien-in-ehe 
area-asaigned-ine!Hding-!abo~aeery-praetiee-in-ehe-e!inieal 
£ieldT There shall be a sufficient number of qualified 
faculty to meet the purposes and objectives of the nursing 
program. 

+2~--~he-direeeer-e£-ehe-aehool-ahall-have-a-minimHm-e£ 
a-maatera-degree-ift-nHrsing-and-at-leaae-2-yea~a-e~perienee 
teaehing-in-a-nHrsing-edHeaeien-pregramT 

+3~ UU All Nnursing faculty members, including 
part-time and substitute nursing faculty in all areas of 
the nursing education program, membera-ahall-be-graddates 
e£-app~eved-aeheels-o£-prefeaaional-nHrsing; shall hold 
at least a master's degree, in nursing from an approved 
program, have advaneed preparation for teaching in their 
respective area of responsibility and sqall be licensed 
as registered nurses in Montana. Pe~aenal;-aeademie-and 
pre£eaaienal-~Hali£ieatiens-shall-be-appropriate-te-ehe 
area-e£-aaaignmentT An exemption to the requirement for 
a master's degree in nursing may be granted to faculty 
hired prior to 1977. Exempted faculty members must have a 
master's degree in a related field which included advanced 
nursing courses or have additional graduate level nursing 
education. 

(a) Faculty must provide evidence of continuing 
professional development in areas of didactic and clinical 
responsibility and serve as role models for the students. 

+4+--~he-titles-ei-iaeH!ey-members-shall-be-eensistene 
with-their-fHnetiensT 

+5+--~he~e-ahali-be-seeretarial-and-eierieal-sta££ 
sHiiieiene-ee-meet-reHtine-re~Hiremenes-ier-admtnistraeten 
e£-the-aeheei-and-asaiaeanee-to-the-inaerHetienal-ata££T 

+6+--Peiieiea-geverning-faeHlty-empieymene,-premetien, 
and-eenHre-ahali-be-in-wrieten-fermT 

(3) Faculty members shall be responsible and 
accountable for all instruction in assigned areas !n£Juding 
laboratory and clinical practice to meet program objectives~ 

+~~ l!1 ~he-iaeHlty-werk-lead-tnelHdes-all-aeeivitiea 
related-te-inatrHetion-eHrrieHlHm-develepment,-stHdent 
adviaemene,-e~tra-eHrrieHlar-aetivities,-researeh-and 
other-seholarly-endeaversT Faculty responsibilities shall 
include, but not be limited to the following: 

(a) Development, implementation, and evaluation of 
the purpose, philosophy, objectives and curriculum of the 
nursing program(s); 

(b) Development and evaluation of student admission, 
progression, retention, and graduation policies within the 
framework of the policies of the sponsoring institution; 

(c) Participation in academic guidance of students; 
(d) When indicated, referral of students to the 

appropriate health care provider(s); 
(e) Provision for student and peer evaluation of 
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teaching effectiveness; 
(f) Evaluation of student achievement in terms of 

curricular objectives; 
(g) Participation in: 
(i) research and other scholarly activities to 

advance nursing knowledge; 
(iil academic activities of the institution; 
(iii) professional and health-related community 

activities; 
(ivl 
Auth: 

the selection, promotion and tenure of faculty." 
37-8-202, MCA 

Imp: 37-8-202, 37-8-301, 37-8-302, MCA 

"8. 32.910 EDUCATIONAL FACILITIES ( 1l 'l'he-eontt-eH:i:ng 
be~y-shaii-prev:i:~e-a-phys:i:eai-piane-et--fae:i:i:i:ty-aes:i:gne~-to 
serve-effee'eiveiy-the-aeeelllpiishlllent-ef-the-~efineci-put-peses 
of-the-eatleatienai-pt-ograi!IT The physical facilities sheuia 
shall be accessible and shall promote safety; and health; 
an~-reereation of the studentT, faculty, clients and 'l'he 
physieai-faeiiities-ef-the-inst:i:tutien shall be-acie~uate-te 
meet the educational needs of the program. 

(2) Classrooms, laboratories, conference rooms and 
clinical sites shall be adequate in size, number and type 
according to the number of students and the educational 
purposes for which these reeliiB areas are to be used. 

+a+--Aii-reel!ls-llltlst-be-suitabiy-ieeate~;-iightea; 
ventiiatea-an~-e~u:i:ppe~T 

+b+--Previsien-shaii-be-llls~e-fer-eiass-er-eonferenee 
reellls-in-the-eiinieai-areaT 

+e+--A~e~uate-ehaik-bear~-spaee-shaii-be-proviae~-aa 
weii-as-buiietin-boar~a-er-other-faeiiities-fer-eKhibits, 
posters-ana-ether-v:i:suai-~ispiayT 

+a+ ~ Equipment and supplies IIIHBt shall be adequateT 
Prevision-aheuia-be-llla~e-for and controlled by ongoing 
inventory ana for ease in procurement and replacement. 

(3) A-iibrary-is-essentiai-te-a-pregral!l-in-nursing 
e~tleat:i:enT &ibrary-heiaings Library resources shall be 
commensurate with the needs of the programT, containing 
Ssufficient titles, periodicals, and other materials such as 
audiovisual aids, catalogues, and pamphletS llltlSt-be-ineiude~ 
in-the-iibrary-hei~ings. 

(a) 'l'he-s~lllinistratien-o£-the-iibrary-shetlia Library 
services shall p~ovide for: 

(i) a· sound system of acquisitions; 
+it (iii a sound system of l!letll'IG access ioning, 

classification, ·and cataloging; 
Hi+" (iii) a periodic review of holdings leading to 

deletion and accessions; and 
+iiit (ivl the maintenance of a reserve sectionT; 
(v) a provision for faculty input into purchases; and 
(Vi) sufficient hours to consistently permit student 

and faculty accessibility. 
(b) econtinuing financial support should be such as 

to insure books, materials and services adequate to meet the 
needs of the school's announced program~T 1 'l'he-budget-ahaii 
previae-fer includin~ audiovisual e~uiplllent-and-eeiieetio!IT 
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materials, and 
(c) effiee space ahaii-be-previded-fer-adminia~rative 

and-inatr~etienai-peraennel-that-ia-ade~~ate-in-aimeT 
e~~ipped-~e-permi~-effee~ive-f~nettentngT-aeeeaatble-te-~he 
area-e£-ae~ivttyT-and-eend~eive-~e-~ninterr~pted-werk-and 
eenferenee conducive to scholarly work for faculty and 
students. 

(4) Clinical resources shall be selected which will 
provide the learning experiences impiied identified in the 
stated p~rpesea objectives of the school. 

(a) Planned &!earning experiences in the ae~~al 
clinical situation shall be planned-and-een~relled-by under 
the control and supervision of the clinical faculty e£ 
~he-seheei. The adequacy of the facilities for student 
experience in each area is dependent on course of 
objectives, nursing needs of patients, the-daily-average 
nHmber-e£-patien~s, the variety of conditions, ~he-~~altty 
e£-eareT the level of nursing care required and the physical 
set-up and equipment neeged. Therefore, faculty/student 
ratio may vary from one instructor for one student or up to 
ten students; 

(b) The nursing service department in any health 
care facility must be under competent nursing directors and 
there must be a qualified nursing staff on all shifts wi~h 
a-standard-e£-n~rsing-eare-e£-s~eh-ealtber-~ha~-s~~den~s 
may-ebserve-as-weli-ss-give who will serve as role models to 
11tudents in giving quality nur'sing care; 

(c) The duties and responsibilities for ~he various 
positions in ~he-n~rsing-depar~ment any agency used for 
clinical experiences shall be defined and-a-geed-in-serviee 
ed~ea~ien-pregram-maintained. 

(d) A collaborative policy between the school any 
agency used for educational experiences regarding the health 
status of nursing students shall be defined and implemented. 

f5t--if-residenee-£aetlitiea-are-previded-they-shall 
be-eemfertabiy-and-at~raetively-f~rnished-and-~nder-~he 
s~perviaien-e£-a-residenee-direeterT" 

Auth: 37-8-202, MCA 
Imp: 37-8-202, 37-B-301, 37-8-302, MCA 

~8.32,911 SELECTION AND ADMISSION OF STUDENTS 11) 
The-seleetien-and-a~drnission, readmission, progression, 
retention, gisrnissal and graduation requirements ef-st~denes 
shAll be based-en-eseablished•eriteria availa~le to the 
students in written form and sha-ll be consistent with those 
of the sponsoring institution. ~ere necessary, policies 
specific to nursing students may be adopted if justified by 
the nature and purposes of the nursing program(s), 

fi!t--'l'he-n~mbe!:'.·e£-se~lien1!s-shail-be-deeermineli-by 
elinieal-and-~eaehing-faeili~ies-available-and-the-n~mber 
and-p!:'eparaeien-e£-~he•fae~ieyy 

+~+ W Students must be 9raduates of an accredited 
senior high school or its equivalent~-fer-e~a~~le,-Seneral 
Bd~eatten-Beveiepmene-Seere7 as determined by the office of 
the superintendent of public instruction. A transcript must 
be on file in the department/school records. 
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+4+--Admiesien-tests-fer-eaeh-a~~iieant~wnieh-are 
~sef~i-as-an-evai~atien-teeiT-she~id-be-~tiii~edT 

+S+--se~aente-re~~esting-reaamissien-er-admissien-by 
transfer-frem-anether-seheei-shaii-meee-ehe-standarss-fer 
reg~iarly-enreiied-se~dentsT--Advaneed-~iaeement-in-n~rsing 
may-be-given-eniy-when-the-seheei-ef-~revie~s-enreiimene 
is-state-a~~revedT--A-seheei-shall-eseabiish-~eiieies-fer 
eransfer-ef-eredieT--S~eh-eredies-are-based-en-evai~atien 
ef-the-details-ef-~revie~s-ed~eatien-and-graneed-enly-fer 
eem~arabie-inser~eeien-and-ed~eaeienai-~raetiee-wiehin-ies 
ewn-ed~eation-~rogrBmT 

+6+ LU Q~aiified-a~~iieanes-are Students shall be 
admitted without discrimination in-regard ~ to age, ereed 7 
religion! eehnie national origin, marital status, race, sex, 
sexual preference or life style. 

( 4) Student rights and responsibilities shall be 
available in written form. 

(5) In the interest of client welfare, students are 
expected to follow personal health practices which will 
protect the client and the student and be in compliance with 
the written policy of the school/agency~" 

Auth: 37-8-202, MCA 
Imp: 37-8-202, 37-8-301, 37-8-302, MCA 

"8. 32.913 PROMOTION AND GRADUATION ( 1) Promotion 
is the result of students ongoing effort to meet program 
objectives and to graduate after having successfully 
completed the school's program. 

H:+ W Policies shall be established geverning 
~romotion-e£-se~denes in relation to achieYement of the 
objectives of the programT including: 

(a) provision of written materials detailing student's 
responsibilities for academic and professional participation 
in the parent institution's and the school's academic and 
professional activities; 

(b) provision of academic advice to students through 
faculty or other gualified persons; 

(c) provision of information at stated intervals 
of student progress and remaining obligations toward the 
completion of the program. 

+~+--srad~aeien-is-eem~letion-ef-the-seheolLs-~rogramT 
~o-~~alify-for-grad~atten-a-st~dent-m~se-meee-the-aeademie 
re~~iremenes-for-grad~aeion-estabiished-by-the-sehooiT 

+3+--Poltetes-governtng-dtsmissal-ef-st~dents-shall-be 
estabiishedT--~hese-peiieies-m~se-provtde-ehe-st~dene-righe 
e£-ap~eaiT--These-~oiietes-she~ld-be-written-and-available 
eo-the-se~deneaT 

<3) Students should be provided the opportunity 
to give input or serve on appropriate institution and 
department/school committees according to by-laws of parent 
institution. 

(4) Schools should maintain permanent, complete and 
current records of student achievement in the program which 
shall be accessible to the student. 

(5) Schools should provide students. with information 
regarding process of obtaining licensure." 
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Auth: 37-8-202, MCA 
Imp: 37-8-202, 37-8-301, 37-8-302, MCA 

REASON: The board is proposing the amendment to 8.32.901 
through 8.32.911 and 8.32.913 to provide more effective 
and updated standards for the development and evaluation 
of nursing education programs in accordance with current 
educational standards and to assure graduates of these 
programs will be prepared to meet society's needs for 
quality care. Amendments have also been made to delete 
obsolete statements, re-group the standards under more 
appropriate major headings, consolidate several" single 
statements and to extend and clarify other statements. 

"8.32.912 GENERAL WELFARE OF STUDENTS is being 
proposed for repeal. (Full text of the rule is located at 
page 8-1003, Administrative Rules of Montana.)" 

Auth: 37-8-202, MCA 
Imp: 37-8-202, 37-8-301, 37-8-302, MCA 

REASON: The proposed repeal of this rule is being proposed 
to remove unnecessary duplication, as the intent of the rule 
is incorporated in a more appropriate section. 

"8.32.914 REPORTS is being proposed for repeal. !Full 
text of the rule is located at page 8-1004, Administrative 
Rules of Montana.)" 

Auth: 37-8-202, MCA 
Imp: 37-8-202, 37-8-301, 37-8-302, MCA 

REASON: The board is proposing the repeal of this rule to 
remove unnecessary duplication, as the intent ,of the rule is 
incorporated in a more appropriate section. 

"8.32.1002 DEFINITIONS (1) will remain the same. 
+i+--~he-~~aetiee-e£-~~aetieal-n~~Btft~~-is-the 

pe~£ermanee-£er-eem~ensatien-in-the-eare-e£-the-iilT-in;H~e8 
er-in£irm7-e£-aets-seleeted-by-and-~er£ermed-Hnder-the 
direetion-e£-a-re~iste~ed-nHrse7-er-a-~ereen-lieensed-in 
this-state-te-~rese~ibe-sHeh-medieatiens-and-treatmentsT-and 
not-~e~Hi~in~-the-sHbstantial-s~eeiaiized-skitlT-;Hs~ement 
and-knewied~e-re~Hired-in-~~e!essienst-nH~sin~T--fseetion 
3~-8-19i-+3+-+b+T-MeA+ 

(3) through (10) will remain the same but will be 
renumbered as (2) through 19). 

Auth: 37-8-202, MCA 
Imp: 37-8-202, 37-8-301, 37-8-302, MCA 

REASON: The Board is proposing the amendment of this rule as 
it repeats statutory language. 

3. Interested persons may submit their data, views 
or arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to 
the Board of Nursing, 1424 - 9th Avenue, Helena, Montana 
59620-0407, no later than September 1, 1988. 
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4. Geoffrey L. Brazier has been designated to preside 
over and conduct the hearing. 

BOARD OF NURSING 
DONNA MAE SNODGRASS, RN 
PRESIDENT 

Certified to the Secretary of State, July 18, 1988. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF PROFESSIONAL ENGINEERS AND LAND SURVEYORS 

In the matter of the proposed 
amendment of a rule pertaining 
to fees 

TO: All Interested Person: 

NOTICE OF PROPOSED AMEND­
MENT OF 8.48.1105 FEE 
SCHEDULE 

NO PUBLIC HEARING CONTEMPLATED 

1. On August 29, 1988, the Board of Professional 
Engineers and Land Surveyors proposes to amend the 
above-stated rule, 

2. The proposed amendment of 8,64.402 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-1331, 
Administrative Rules of Montana) 

8.48.1105 FEE SCHEDULE (1) through (4)(a) will remain 
the same. 

(b) PE application and test (Original) $~99T99 ~ 
(c) PE app. and test for out-of-state 

(d) 
(e) 
(f) 

Auth: 

EIT 
will remain the same. 
LSIT application and test 
through (1) will remain the same, 

37-67-202, MCA Imp: 37-67-303, MCA 

REASON: The fee increases are necessary because of an 
increase in cost of examinations. 

3. Interested persons may submit their data. views or 
arguments concerning the proposed amendment in writing to the 
Board of Professional Engineers and Land Surveyors, 1424 - 9th 
Avenue, Helena, Montana 59620-0407, no later than August 27, 
1988. 

4. If a person who is directly affected by the proposed 
amendment wishes to express his data, view~ or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
comments he has to the Board of Professional Engineers and 
Land Surveyors, 1424 - 9th Avenue, Helena, Montana 59620-0407, 
no later than August 27, 1988. 

5. If the board receives requests for a public hearing 
on the proposed amendment from either 10\ or 25, whichever 
is less, of those persons who are directly affected by the 
proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will be 
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directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 5 based on the 
licensees in Montana. 

BOARD OF PROFESSIONAL ENGINEERS 
AND LAND SURVEYORS 
NANCY MOE, CHAIRMAN 

Certified to the Secretary of State, July 18, 1986. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.29.101, 16.29.102, 
16.29.103, and 16.29.106, concern­
ing embalming & transporting dead 
human bodies 

To: All Interested Persons 

NOTICE OF WITHDRAWAL OF 
PROPOSED RULEMAKING 

(Dead Human Bodies) 

1. On May 10, 1988, the department held a public hearing 
concerning proposed changes in the department's rules on em­
balming and transportation of dead bodies. 

2. In view of the substantial testimonial and documen­
tary comment received on the proposals, and in view of the 
broad social and technical policies that the rules raise, the 
department has determined to rescind its proposal in order to 
allow for further informal consideration of whether and, if so, 
how the existing rules should be modified in light of current 
concepts of epidemiology, mortuary science, and public health 
policy. 

3. In the event the agency determines that one or more 
modifications are necessary, then appropriate rulemaking will 
be initiated. 

4. A formal response by the department in the Montana 
Administrative Register to the Board of Mortician's petition 
for rulemaking is not necessary, since such Board has recently 
withdrawn its petition in favor of the informal department 
consideration described in paragraph 2 above. 

Certified to the Secretary of State July 18, 1988. 
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BEFORE THE DEPARTt1ENT OF HIGHWAYS 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Rule 18.6.251 
relating to the maintenance 
of outdoor advertising signs 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 18.6.251 
RELATING TO THE MAINTENANCE 
OF OUTDOOR ADVERTISING SIGNS 

NO PUBLIC HEARING 
CONTEMPLATED 

TO: All Interested Persons: 

1. On August 29, 1988, 
proposes tb amend rule 18.6.251 
of outdoor advertising signs. 

2. The rule as proposed 
follows: 

the Department of Highways 
relating to the maintenance 

to be amended provides as 

3. The amendment of Rule 18.6.251 is proposed 
because the rule currently provides that the Department of 
Highways shall cancel a sign permit whenever the size and 
dimensions of the sign have been increased in violation of 
Rule 18.6.25l(e). The proposed amendment will allow the 
sign owner an opportunity to reduce the sign's size and 
dimensions to conform to Rule 18.6.25l(e) before the 
department must cancel the permit. 

4. Interested parties may submit their data, views, 
or arguments concerning the proposed amendment in writing 
to Michael G. Garrity, Attorney, Department of Highways, 
Legal Division, 2701 Prospect Avenue, Helena, Montana 
59620, no later than August 25, 1988. 

5. If a person who is directly affected by the 
proposed amendment wishes to express his data, views and 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit this request 
along with any written comments he has to Michael G. 
Garrity at the above address no later than August 25, 1988. 
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6. If the commission receives requests for a public 
hearing on the proposed amendment from either 10% or 25, 
whichever is less, of the persons who are directly affected 
by the proposed amendment; from the Administrative Code 
Committee of the legislature; from a governmental subdivi­
sion or agency; or from an association having not less than 
25 members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been deter­
mined to be 25. 

7. The authority and implementing sections are 
listed at the end of the amended rule. 

By: 

ILERT HELLEBUST, Chairman 
Montana Highway Commission 

Certified to the Secretary of State July 18, 1988 
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BEFORE THE DEPARTMENT OF LIVESTOCK 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of ARM 32.3.136 relating to 
certification of pseudorabies 
negative herds and ARM 32.3.401 
relating to definitions and 
disease control. 

NOTICE OF PROPOSED AMEND­
MENTS OF RULES RELATED TO 
DISEASE CONTROL INVOLVING 
PSEUDORABIES NEGATIVE 
HERDS AND DEFINITIONS. 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On September 1, 1988, the board of livestock proposes 
to amend the above-stated rule(s). 

2. The proposed amendment of 32.3.136 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full te~t of the rule is located at page 32-83, Administrative 
Rules of Montana). 

32.3.136 RBhBASB-PReM PSEUDORABIES eH~iNB Subsection (1) 
remains the same. 

ill The Montana department of livestock will certify and 
recertify a swine breeding herd as qualified pseudorabies 
negative upon determination of compliance with the provisions 
9CFR85, subsection 1. 

i!l Copies of the current 9CFR are on file with the 
department of livestock and max be reviewed at the offices 
located at 6th Avenue and North Roberts in Helena. Montana. 
Copies are available from the superintendent of Public 
Documents, Government Printing Office, washin~n, D.C. upon 
payroent of a fee and identification bi rule n er. 

1ll The Montana department of 1 vestock will certify and 
recertify a breeding swine herd as pseudorabies monitored for 
feeder pig production when sampled and tested negative in 
compliance with the current Uniform Methods and Rules for 
pseudorabies eradication or the provisions of the National 
Pseudorabies control Board criteria for monitored herds. 

i!l Copies of the uniform Methods and Rules for 
pseudorabies eradication and the criteria of the National 
Pseudorabies Control Board are available from the department of 
livestock upon request. 

AUTH: 81-2-102, & 81-2-103, MCA IMP: 81-2-102, & 81-2-103, MCA 

REASON: This will facilitate the swine industry in the 
state of Montana in qualifying live animals for e~port to other 
states. 
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3. 32.3.401 DEFINITIQNS Subsections (1) through (19) remain 
the same. 

(201 uBMer~eaey-e~re~~~aaeesu-meaas-evea~s-er-s~~~a~~eas 
wh~eh7-ift-~he-ep~a~oa-ef-~he-~ear4-ef-i~ves~eek7-pese-aft 
immedia~e-er-impeft4ift~-eeeaemie-er-iiveateek-heai~h-daa~er-te 
~he-iivea~eek-iad~s~ryy A Brucella Ovis Free Ram Flock is: 

i!l The de artment of livestock will desi nate a ram flock 
as Brucella ov s free for one 1 ear when: 

All rams six (6) months of age and older are subjected 
to an approved Brucella ovis serologic test and all rams are 
found to be negative, and 

1i1l A second test of these same rams is performed 45 to 60 
days-after the first test and all rams are again found to be 
negative. 
~ The department of livestock will renew the designation 

of th s flock on an annual basis when all rams six (6) months of 
age and older are once officially tested negative for Brucella 
ovis and if 

1£1 While this flock is recognized as Brucella ovis free, 
all reactor rams on the premises are castrated or identified as 
prescribed by the department and removed to slaughter, and 
~ All additions of rams to the flock except for natural 

increase progeny are officially tested negative for Brucella 
ovis and retested 45 days later and prior to entry into the 
flock or originate from another Brucella ovis free flock. 
~ All official tests used for qualifying rams for 

interstate shipment must be done by a licensed veterinarian. 
The blood samples must be submitted to an approved laboratory 
for testing. Individual identification of tested rams must be 
recorded and accompany the blood samples to the laboratory. 
costs for veterinary service and lab9ratory test fees are to be 
borne by the owner. 

llli "Emergency circumstances" means events or situations 
which in the opinion of the board of livestock, pose an 
immediate or impending economic or livestock health danger to 
the livestock industry. 

AUTH: 81-2-102 & 81-2-103, MCA IMP: 81-2-102 & 81-2-103, MCA 

REASON: This will facilitate the sheep industry in the state of 
Montana in qualifying live animals for export to other states. 
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4. Interested persons may submit their data, views or 
arguments concerning the proposed amendment(s) in writing to the 
Board of Livestock, Capitol Station, Helena, Montana 59620, no 
later than August 27, 1988. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Department of Livestock, Capitol Station, 
Helena, Montana 59620, no later than August 27, 1988. 

6. If the board receives requests for a public hearing on 
the proposed amendment(s) from either 10% or 25, whichever is 
less, of those persons who are directly affected by the proposed 
amendment, from the Administrative Code Committee of the 
legislature, from a governmental agency or subdivision or from 
an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 50 based upon the number of 
individuals and organizations conducting business in the state 
of Montana. 

'lf1ttttE'ff.i! Chairman 
Board of Livestock 

certified to the secretary of State, July 18, 1988. 
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STATE OF MONTANA 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

BEFORE THE BOARD OF NATURAL RESOURCES AND CONSERVATION 

In the matter of proposed 
adoption of new rules under 
sub-chapter 8 outlining new 
appropriation verification 
procedures. 

To All Interested Persons: 

NOTICE OF PROPOSED ADOPTION 
OF NEW RULES UNDER 
SUB-CHAPTER 8, ESTABLISHING 
NEW APPROPRIATION VERIFICATION 
PROCEDURES 

NO PUBLIC HEARING CONTEMPLATED 

1. On September 19, 1988, the Board of Natural Resources 
and Conservation proposes to adopt new rules relating to the 
verification of permits to appropriate water and authorizations 
to change. 

2. The proposed adoptions will read as follows: 

•RULE I. PURPOSE OF RULES AND SUMMARY OF NEW APPROPRIATION 
VERIFICATION PROCESS (l) The department is authorized under 
85-2-315, MCA and 85-2-402(8), MCA, to determine whether new 
appropriations are completed in substantial accordance with their 
permits and whether changes in water rights are completed in 
compliance with the terms, conditions and restrictions as 
authorized. The department shall issue a certificate of water 
right to the permittee if the appropriation is completed in 
substantial accordance with the permit. If the appropriation of 
water is not completed and prosecuted according to the permit or 
authorization, the department, after notice and opportunity for 
hearing, may modify or revoke the permit or authorization. These 
determinations of substantial accordance and any action to modify 
or revoke a permit or authorization shall be conducted according 
to these rules. 

(2) The department shall use the following verification 
process in making its determination: 

(a) after receipt of the notice of completion on a permit 
or authorization, the department will schedule the verification; 

(b) the appropriator must be informed of the verification 
process and a field investigation date set: 

(c) the field investigation must be conductedr 
(d) interviews may be conducted with the current and 

original appropriator; 
(e) the appropriator must be notified of the department's 

findings and recommendations; 
(f) if the appropriator agrees with its findings and 

recommendations, the department's records must be updated to 
reflect the department's findings: 

(g) when the appropriator disagrees with the department's 
findings and recommendations, a pre-hearing meeting must be held 
to allow the appropriator to present further information that 
refutes the department's recommendation1 

(hl if the appropriator requests a hearing, the hearing 
must be conducted and a final order issued; 
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(i) the department's records must be updated according to 
the final order1 and 

(j) if the records justify it a certificate of water right 
issued to the permittee pursuant to 85-2-315, MCA, upon final 
adjudication of existing rights in the basin in which the permit 
is located." 

Auth: 85-2-113, MCA1 Auth. Extension, Sec. 22, Ch. 573, L. 
1985, Eff, 7/1/85; Imp: 85-2-314, 315, 402, MCA 

"RULE II, DEFINITIONS Unless the context requires 
otherwise, the following definitions apply in these rules. 

(1) 'Appropriator' means a person who diverts, impounds or 
withdraws water under a permit or authorization. 

(2) 'Authorization' means an authorization issued by the 
department pursuant to 85-2-402, MCA, to change the place of 
diversion, place of use, place of storage, or purpose of use of 
an appropriation right. 

(3) 'Department' means the department of natural resources 
and conservation and any of its employees, agents, or designees 
authorized by the director of the department to act on behalf of 
the department. 

(4) 'Notice of completion' means a notice filed with the 
department by the appropriator on or before the deadline 
specified in the permit or authorization. Filing of the notice 
signifies the project works are completed and the water is being 
appropriated in substantial accordance with the terms of the 
permit or authorization. 

(5) 'Permit' means a permit to appropriate water issued by 
the department pursuant to Title 85, chapter 2, part 3, MCA. 

(6) 'Substantial accordance' means compliance with the 
terms of a permit or change authorization, allowing for minor 
variations from those terms if the variation will not cause 
injury to other appropriators or otherwise does not warrant 
changing the department's water use records. 

(7) 'Verification' means the process used by the department 
to determine whether an appropriation of water is in substantial 
accordance with the terms, conditions, and restrictions of the 
permit or change authorization.• 

Auth: 85-2-113, MCA1 Auth. Extension, Sec. 22, Ch. 573, L. 
1985, Eff. 7/1/85; Imp: 85-2-314, 315, 402, MCA 

"RULE III, NOTICE OF FIELD INVESTIGATION (1) After receipt 
of the appropriators notice of completion, the department shall 
notify the appropriator in writing of the need to field verify 
the completed permit or authorization. 

(2) The notice shall include a description of the 
verification process, an explanation of the permit or 
authorization modification and revocation procedures, and an 
estimated time frame for the process. 

(3) The appropriator has a right to attend the field 
verification investigation. 

(4) If an appropriator declines to accompany the department 
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during the field investigation, an interview with the . 
appropriator may be conducted to gather additional facts 
concerning the appropriation of water.• 

Auth: 85-2-113, MCA; Auth. Extension, Sec. 22, Ch. 573, L. 
1985, Eff. 7/1/85; Imp: 85-2-314, 315, 402, MCA 

"RULE IV. INVESTIGATION AND DOCUMENTATION (1) The 
department shall conduct an on-site field investigation to gather 
facts or information concerning the development of and compliance 
with a permit or authori~ation. 

(2) The department shall view the development including the 
source, point of diversion, conveyance facilities, and place of 
use to gather facts and information and may take measurements. 

(3) When the current appropriator is not the original 
appropriator, the department shall interview the original 
appropriator, if reasonably available, to gather facts and data 
on the development as it was perfected when the notice of 
completion was filed. 

(4) Details of the current appropriation works, operation 
and beneficial use shall be documented and made a part of the 
permanent application file record. Facts and information 
obtained by the department concerning the historically perfected 
appropriation shall be made a part of the permanent record.• 

Auth: 85-2-113, MCA1 Auth. Extension, Sec. 22, Ch. 573, L. 
1985, Eff. 7/1/85; Imp: 85-2-314, 315, 402, MCA 

"RULE V. RECOMMENDATIONS (1) Upon completion of the field 
investigation and interviews, the department will determine 
whether the appropriation is in substantial accordance with the 
permit or authori~ation considering all of the record including, 
but not limited to the following: 

(a) the application as filed; 
Cbl the public notice; 
Ccl the notice of completion; 
(dl any previous field investigations or reports by the 

department; 
<e> the policies and procedures in place throughout the 

application process; and 
Cfl all facts and data collected through verification field 

investigation and interviews. 
(2) The department shall formali~e a recommendation based 

on its determination as to whether the appropriation is in 
substantial accordance with the permit or authorhation. The 
recommendation must be: 

Cal to leave the permit or authori~ation unchanged, 
Cbl to modify the permit or authori~ation according to the 

department's findings, or 
Cc> to revoke the permit or authori~ation. 
(3) The department shall notify the appropriator in writing 

of any recommendation to modify or revoke. The notice shall 
include documentation of the data and information gathered during 
the department's field verification investigation and interviews 
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supporting the modification or revocation. 
(4) If the appropriator agrees with the recommendation, the 

department shall update its records accordingly.w 
Auth: 85-2-113, MCA1 Auth. Extension, Sec. 22, Ch. 573, L. 

1985, Eff. 7/1/851 Imp: 85-2-314, 315, 402, MCA 

"RULE VI. INFORMAL CONFERENCE (1) If an appropriator 
disagrees with the departments recommendation he may request an 
informal conference to discuss the items in disagreement and to 
present further information that supports his position. The 
water resources division administrator or, his designee shall 
conduct the conference. 

(2) If'the appropriator presents information that 
adequately supports his position and refutes the departments 
recommendation, the department may alter its recommendation 
accordingly. 

(3) If no additional information by the appropriator rebuts 
the recommendation, the department shall advise the appropriator 
of the formal administrative hearing process and allow the 
appropriator to request a formal hearing.w 

Auth: 85-2-113, MCA; Auth. Extension, Sec. 22, Ch. 573, L. 
1985, Eff. 7/1/851 Imp: 85-2-314, 315, 402, MCA 

"RULE VII. REASONS FOR MODIFICATION (1) The reasons for a 
department recommendation to modify a permit or authorization 
include but are not limited to: 

(a) to clarify the legal descriptions, ownership, means of 
diversion, or other details of the completed permit or 
authorization, 

(b) to lower the volume or flow rate to amounts actually 
applied to beneficial use during the period for completion of the 
permit or authorization; 

(c) to lower the volume or flow rate when evidence shows 
that the appropriator intends to appropriate water at a lesser 
amount than was perfected during the completion period; 

(d) to lower the total number of acres irrigated to those 
acres that were perfected during the completion period. 

(e) to lower the volume or flow rate when evidence that 
could not have been discovered at the time a permit was issued 
shows that the amounts permitted are wastefully excessive. 

(2) A modification action cannot expand the appropriation 
or its operation, nor can it adversely affect the rights of other 
appropriators. w 

Auth: 85-2-113, MCA1 Auth. Extension, Sec. 22, Ch. 573, L. 
1985, Eff. 7/1/85; Imp: 85-2-314, 315, 402, MCA 

"RULE VIII. REASONS FOR REVOCATION The reasons for a 
department recommendation to revoke a permit or authorization 
include but are not limited to: 

(1) failure to perfect the permit or authorization within 
the completion period; 

(2) failure to apply the water to the permitted use or 
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authorized change1 
(3) failure to comply with any condition of the permit or 

authorization.• 
Auth: 85-2-113, MCA1 Auth. Extension, Sec. 22, Ch. 573, L. 

1985, iff, 7/1/851 Imp: 85-2-314, 315, 402, MCA 

"RULE IX. ADMINISTRATIVE "BARING AND FINAL ACTION (1) When 
the appropriator requests a hearing, the hearing shall be 
scheduled and the notice mailed certified to the appropriator 30 
days prior to the hearing date or as otherwise provided in ARM 
36.12.204(2). 

(2) Upon issuance of the final order, the department's 
records shall be updated according to the final order. 

(3l Certificates of water right shall be issued on 
completed and verified permits after the final adjudication of 
existing water rights in the basin in which the permits are 
located.• 

Auth: 85-2-113, MCA7 Auth. J~tension, Sec. 22, Ch. 573, L. 
1985, Eff, 7/1/851 Imp: 85-2-314, 315, 402, MCA 

3. The board ts proposing the adoptions for the following 
reasons: 

Rule I is necessary to clarify the intent of new 
appropriation ver i,fication and to summar Uy describe the 
verification process. 

Rule II is needed to explain several terms used in the 
rules. 

Rule III describes when and how an <~~ppropriator will be 
notified of the verif~cation process. It is important the 
appropriator understands the verification process and his 
participation in it. 

Rule IV explains how facts and information concerning the 
appropriation of water wi11 be gathered and documented. It 
allows. for a field investigation which is necessary to gather 
these facts. 

Rule V is nece.ssary to descr ~bli! what information the 
department will use to make a detetmination on substantial 
accordance and wh.at recoau11endationa the department may make based 
on the determination. 

Rule VI i.s required to provide for an informal meeting 
between the appropriator a.nd the department to dj.scuss the items 
of the departments recommendation with which t.be appropriator 
disagrees. 

Rule VII identifies for appropriators the most common 
reasons the department may recOIR!IIen4 mo.dificatiOll of a permit or 
authorization. 

Rule VIII identifies for appropriators the main reasons 
department may recommend revocation of a permit or authorization. 

Rule IX provides for the administrative'hearing and 
describes when the final action of issuing certificates of water 
rights will take place. 

4. Interested persons may submit their data, views or 
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arguments concerning the proposed adoption in writing to Teresa 
McLaughlin, Administrative Officer, Water Rights Bureau, 1520 E. 
6th Ave., Helena, MT. 59620-2301 no later than August 29, 1988. 

5. If a person who is directly affected by the proposed 
adoption wishes to express his data, views or arguments orally or 
in writing at a public hearing, he must make written request for 
a hearing and submit this request along with any written comments 
he has to Teresa McLaughlin, Administrative Officer, Water Rights 
Bureau, 1520 E. 6th Ave., Helena, MT. 59620-2301 no later than 
August 29, 1988. 

6. If the Board receives requests for a public hearing on 
the proposed adoption from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed 
adoption, from the Administrative Code Committee of the 
legislature, from a governmental agency or subdivision, or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. 

BOARD OF NATURAL RESOURCES AND 
CONSERVATION 

WILLIAM A. SHIELDS, CHAIRMAN 

Certified to the Secretary of State on July 18, 
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BEFORE THE BOARD OF OIL 
AND GAS CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of Rule 36.22.1306 
pertaining to reentry of 
plugged oil and gas wells. 

TOz All Interested Personsz 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
AMENDMENT OF RULE 
36.22.1306 

1. On August 25, 1988, at 9:00a.m., a public hearing will 
be held in the Billings Petroleum Club, Sheraton Botel, 
Billings, Montana to consider the proposed amendment to rule 
36.22.1306 concerning the requirements for reentering a plugged 
oil or gas well. 

2. The rule as proposed to be amended provides as follows: 

•36.22.1306 APPROVAL FOR PULLING CASING AND RE-ENTERING 
~ J!l No casing shall be pulled from any well 
regardless of its status without first filing Form No. 2 and 
securing approval of the Petroleum Engineer or his authorized 
agent. 

(2) No oil or gas well which has been plugged in accordance 
with these rules shall be reentered for any purlose without 
first filing Form No. 2 and securing approval o the Petroleum 
§n9ineer or his authorized agent.• 

AUTB: 82-ll-lll, MCA1 IMPz 82-11-123, MCA 
3. The Board proposes to amend the rule because the 

present drought conditions in Montana have apparently caused 
some persons to consider reentering plugged oil or gas wells in 
a search for water. It is the clear intention of the statutes 
and rules requiring abandoned oil and gas wells to be plugged 
that such plugging be permanent. Unauthorized reentry into 
plugged wells by unqualified persons could result in the escape 
of oil or gas from one stratum into another, the intrusion of 
water into oil or gas stratum, or the pollution of fresh water 
supplies. 

4. Interested persons may present oral or written comments 
at the hearing. Written comments may also be submitted to Dee 
Rickman, 1520 East Sixth Avenue, Helena, Montana, 59620 no 
later than August 25, 1988. 

5. James c. Nelson has been designated to preside over and 
conduct the hearing. 

xecutive secretary 
and Gas Conservation 

certified to the Secretary of State, July 18, 1988. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed 
Amendment of Rules for Per­
missible Utility Charges for 
Line Raising and Pole Moves, 
Associated with the Movement 
of Structures. 

TO: All Interested Persons 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 38.5,2405, 
PERMISSIBLE UTILITY CHARGES 
FOR THE PURPOSE OF ACCOMMO­
DATING HOUSE AND OTHER 
STRUCTURE MOVES 
NO PUBLIC HEARING 
CONTEMPLATED 

1. On August 29, 1988 the Department of Public Service 
Regulation proposes to amend rule 38.5. 2405 which sets forth 
the average costs for time and materials expended in line rais­
ing and pole moves associated with the movement of struc­
tures. 

2. The rule proposed to be amended provides as fol­
lows: 

38,5,2405 AVERAGE COSTS (1) Average costs for time 
and materials expended are determined to be: 

(a) $40 for each telephone wire moved1 except that the 
cost shall decrease $7 for each successive wire moved on the 
same pole or support structure. (Example: The average cost of 
moving four wires located on the same support structure is 
$118.), 

(b) $70 for each telephone wire cut. For purposes of 
this provision.only, a telephone wire is deemed to consist of 
25 pairs; for each increment of 25 pairs, or part thereof, con­
tained within the same cable, the average cost shall increase 
by $3.75. (Example: The average cost of cutting a 75 pair 
telephone cable is $77.50.), 

lc) $40 for each electric wire moved1 except that the 
cost shall decrease $7 for each successive wire moved on the 
same pole or support structure, 

(d) f;& $52 for each electric wire cut, and 
(e) f~&5~147 for each telephone or electric pole 

moved. AUTH: S~69-3-103, MCA1 IMP, Sec. 69-4-603, MCA. 
3. The Commission is propos"fii9 this amendment to Rule 

38.5.2405 in order to discharge its duty, pursuant to 
S 69-4-603, MCA, to determine the necessary and reasonable 
expense of raising or cutting the wires or of removing the 
poles of· utilities subject to Commission jurisdiction, based 
upon the average cost per line or pole for time and materials 
expended. These costs and expenses must be reviewed biennial­
ly pursuant to § 69-4-603, MCA, and the last such review was 
completed on December 11, 1985. 

Upon review of the actual cost data submitted pursuant to 
ARM 38,5.2403, it appears that the actual cost adjustments, 
contained in the proposed amendment, should be made for elec­
tric pole moves, wire- moves ·and wire cuts [subsections (c), 
(d) and (e)]. However, 1 the tel"ephone utilities have failed to 
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provide sufficient information on average costs, as required 
by ARM 38.5.2407 and 38.5.2403. In the absence of this neces­
sary data, the Commission lacks sufficient information upon 
which to base any review of telephone wire moves or wire cut 
average costs. For this reason only, the Commission is not 
proposing amendment of ARM 38.5.2405(a) or (b) at this time. 
However, without further information, the Commission will base 
its revision of telephone pole move costs, upon the informa­
tion provided by the electric utilities, based on the presump­
tion that such costs are equivalent for both electric and tele­
phone utilities. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to 
Chuck Evilsizer, Public Service Commission, 2701 Prospect Ave­
nue, Helena, Montana 59620-2601, no later than August 26, 
1988. 

5. If a person who is directly affected by the proposed 
amendments wishes to express his data, views and arguments 
orally, he must make written request for a public hearing and 
submit this request along with any written comments he has to 
Chuck Evilsizer, Public Service Commission, 2701 Prospect Ave­
nue, Helena, Montana 59620-2601, no later than August 26, 
1988. 

6. If the aqency receives requests for a public hearing 
on the proposed amendments from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendment or adoption; from the Administrative Code Committee 
of the legislaturet from a governmental subdivision or agency; 
or from an association having not less than 25 members who 
will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons direct­
ly affected has been determined to be more than 25 persons 
based on the number of customers in Montana. 

7, The Montana Consumer Counsel, 34 West Sixth Avenue, 
Helena, Montana 59620 (Telephone 444-2771) is available and 
may be contacted to represent consumeL interests in this mat­
ter. 

CERTIFIED TO THE SECRETARY OF STATE JULY ll, 1988. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND- ) 
MENT of ARM 42,22.1311 relat-) 
ing to Industrial Machinery ) 
and Equipment Trend Factors. ) 

TO: All Interested Persons: 

AMENDED NOTICE OF PROPOSED 
AMENDMENT OF ARM 42.22.1311 
relating to Industrial Machinery 
and Equipment Trend Factors. 

NO PUBLIC HEARING CONTEMPLATED 

The notice of proposed agency action published in the 
Montana Administrative Register on June 9, 1988, is amended 
because the Authority was inadvertant1y omitted. 

1. on August 29, 1988, the department of revenue proposes 
to amend ARM 42.22,1311 relating to Industrial Machinery and 
Equipment Trend Factors. 

2. The language of the rules proposed to be amended and 
adopted can be found in the 1988 Montana Administrative Register 
Issue No. 11, page 1170. (AUTH, 15-1-2011 IMP, 15-6-138 and 15-
8-111.) -- --

3. The purpose of the proposed amendment can be found in 
the 1988 Montana Administrative Register Issue No. 11, page 
1170. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than August 25, 1988. 
5. Paul VanTricht, Tax Counsel, Department of Revenue, 

Office of Legal Affairs, has been designated to preside over and 
conduct the hearing. 

Certified to Secretary of State 7/18/88. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND- ) 
MENT of ARM 42.25.515 and the) 
ADOPTION of Rules I, II and ) 
III relating to Coal Gross ) 
Proceeds. ) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT of ARM 
42.25.515 and ADOPTION of Rules 
I, II, and III relating to Coal 
Gross Proceeds. 

The notice of proposed agency action published in the 
Montana Administrative Register on June 9, 1988, is amended as 
follows because the required number of persons has requested a 
public hearing. 

1. On August 17, 1988 at 1:30 p.m., a public hearing will 
be held in the Fourth Floor Conference Room, Mitchell Building, 
Helena, Montana to consider the amendment of the above 
referenced rule and adopt rules I, II and III relating to Coal 
Gross Proceeds. · 

2. The language of the rules proposed to be amended and 
adopted can be found in the 1988 Montana Administrative Register 
Issue No. 11, page 1165. 

3. The purpose of the proposed amendment and adoptions can 
be found in the 1988 Montana Administrative Register Issue No. 
11, page 1165. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than August 25, 1988. 
5. Paul VanTricht, Tax Counsel, Department of Revenue, 

Office of Legal Affairs, has been designated to preside over and 
conduct the hearing, 

Certified to Secretary of State 7/18/88. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rules 46.12.602 and 
46.12.605 pertaining to 
dental services 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.12.602 AND 
46.12.605 PERTAINING TO 
DENTAL SERVICES 

1. On August 17, 1988, at 9:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita­
tion Servic~s Building, 111 Sanders, Helena, Montana to con­
sider the proposed amendment of Rules 46.12.602 and 46.12.605 
pertaining to dental services. 

2. The rules as proposed to be amended provide as 
follows: 

46.12.602 DENTAL SERVICES, REQUIREMENTS Subsections 
(1) through (5) (h) remain the same. 

(6) The following oral surgery services are benefits of 
the medicaid program; including extensive oral surgery which 
must be prior authorized by the designated review organiza­
tion: 

fat--!efte~a~--aftee~hesiaT-whieh-m~s~-he-~~ier--e~theri~es 
hy-~he-sesi!fta~ea-re¥iew-er!ftfti~a~ieftt 

ihr--Ritre~s-exiaeT-wheft-p~ier--a~~heri~ea--hy-~he-aeei!­
fte~ea-~e¥!1:ew-er!efti~et!l:eft--fe~-e~ee!l:fie--reesefte-e~eh-ae-d!l:sa­
b!l:iity-e~-a!e-ef-pa~ieft~T-e~eTt 

ier--erai-premed!l:eatieR-fe~--eeaatieft-ef-~e~!l:eft~-fer-whem 
deftte~-trea~meftt--~ftder-fterme!--eire~mseafteee-ie-ftee-peeeih~e7 
h~t-whe--deee-ftee--re~~ire-!efte~a~--aftee~heeiat--er-pareftterei 
premed!l:ea~!l:eftt-wheft-p~ier-e~~he~i~ed-by-~he-deei!fte~ed--re¥!1:ew 
er!efti~a~ieftt 

fdt--pereft~era~-premed!l:eae!l:eft-fe~-eedetieft-ef-patieft~-fer 
whem-defttai-treatmeftt-~fteer-fterme~-eire~meteftees-ie-ftet-pesei­
hie7-h~t-whe--deee-fte~--~e~~ire-!efterei-aftee~heeiat-wheft-~rier 
a~therieed-hy-the-aeei!fteted-~e¥iew-er!eftieatieftt 

(ea) hospital dental treatment, when prior authorized by 
the designated review organization; 

(fb) I and D of extra-oral abscess; 
(!C) removal of tooth (includes shaping of ridge bone); 
(hd) surgical removal of tooth, soft tissue impaction; 
(ie) surgical removal of tooth, partial bone impaction; 
1;11 surgical removal of tooth, complete bone impaction; 
(kg) alveolectomy, not in conjunction with extractions; 
(~nl excision of hyperplastic tissue when caused by 

medication reaction: 
(mil removal of retained or residual roots, foreign 

bodies In bony tissue: 
(Ril removal of cyst; 
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(ek) 
bodies In 

(pl) 
(!!iii) 

bular; -

removal of retained 
maxillary sinus; 

frenectomy; 
removal of exosto.sis, 

(rn) biopsy; 

or residual roots, foreign 

torus, maxillary or mandi-

(eo) maxilla, open reduction; 
(eE) fracture, simple, maxilla, treatment and care; 
(ag) mandible, open reduction; 
(vr) fracture, simple, mandible, treatment and carei 
(ws) oral surgery procedures not listed in this rule 

are covered if they are: 
(i) listed in ARM 46.12.2003 ehreH~h-46~i~~~G99; 
(ii) performed by a dentist; 
(iii) provided in a medical emergency arising out of 

trauma; and 
(iv) authorized by the review organization designated by 

the department. 
Subsections (7) through (14) remain the same. 

AUTH: Sec. 53-6-113 MCA; AUTH Extension, Sec. 2, Ch. 77, 
L. 1985, Eff. 10/l/85; Sec. 4, Ch. 329, L. 1987, Eff. 10/1/87 

IMP: Sec. 53-6-101 and 53-6-141 MCA 

46.12.605 DENTAL· SERVICES, REIMBURSEMENT Subsections 
(1) through (12) (a) remain the same. 

(b) 07110 - removal of tooth (includes shaping of ridge 
bone) - i9~64 17.40; 

Subaectio~) (c) remains the same. 
(d) 07230 - surgical removal of tooth, partial bone 

impaction - 35v~9 64,35; 
(e) 07240 =--surgical removal of tooth, complete bone 

impaction - 35v~9 107.25; 
Subsections (I2TTff through (13) (d) remain the same. 
~i4~--G9~~9---Afteeehee*a-ifteiasee~ 
~a~---~efterai-afteeeheeia--asmiftie~eres-ift--ef£iee---4~v99 

per-hear,. 
~e~---~9~39---ftitre~e-eMiae---4v49t 
~e~---29999---erai-premeaiea~ieft---iiv99t 
~a~---99~49---pareftterai-premesieeeieft---4~~99 
Subsections (15) and (16) remain the same in text but 

will be renumbered (14) and (15). 

AUTH: Sec, 53-6-113 MCA; AUTH Extension, Sec. 2, Ch. 77, 
L. 1985, Eff, 10/1/85; Sec. 4, Ch. 329, L, l987, Eff. 10/1/87 

IMP: Sec. 53-6-101 and 53-6-141 MCA 

3. The proposed amendments are necessary to maintain 
the level of savings made earlier this year in the dental 
portion of the Medicaid program while providing cost increases 
for two procedures. Those two procedures had earlier been 
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reduced to a level which experience proved was too low to 
provide necessary services for Medicaid recipients. 

4, Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, Montana 59604, no later than 
August 25, 1988. 

5. The Office of r,egal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing, 

6. These rule changes are proposed to be effective 
September 9, 1988. However, the fee increases in ARM 
46.12.605(12) (d) and (e) will be applied retroactively for 
appropriate services performed since March 1, 198,r. 

~~ . ? 
~ D~recto , Social d Rehabil~ta­

tion Services 
I 

Certified to the Secretary of StatP. _7_,...t~.Q,_..,.7--+t...._t __ , 19 88. 
v I I 
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BEFORE THE STATE AUDITOR 
AND COMMISSIONER OF INSURANCE 

OF THE STATE OF MONTANA 

In the matter of the 
amendment of rules pertaining 
to crop hail insurance rate 
filings 

NOTICE OF AMENDi'IEN'r OF 
ARN 6.6.1502 AND 6.6.1503 

TO: All Interested Persons 

1. On May 26, 1988, the State Auditor and Commissioner of 
Insurance (Commissioner) published notice of public hearing on 
the proposed amendment of ARM 6.6.1502 and ARM 6.6.1503 
pertaining to crop hail insurance rate filings at page 631, 
1988 Montana Administrative Register, issue no. 7. The 
commissioner published an amended notice of public hearing at 
page 917, 1988 Montana Administrative Register, issue no 10. 

2. The commissioner has adopted the rules as follows: 
6. 6. 1502 CROP HAIL INSURANCE RATE FILINGS same as 

proposed rule. 
6.6.1503 CROP HAIL INSURANCE RATE DEVIATION FILINGS same 

as proposed rule. 
3. The commissioner received an oral comment regarding 

the proposed rules. The comment is as follows. 
(a) Gary L. Steuck, National Agriculture Underwriters, 

Inc. stated his support for the amendment of ARM 6.6.1502 and 
ARM 6,6,1503. 

certified to the Secretary of State this 18th day of July, 1988. 
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BEFORE THE BOARD OF OUTFITTERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of proposed 
amendment, repeal, and 
adoption of rules 
pertaining to outfitters 
and professional guides 

NOTICE OF AMENDMENT TO RULES 
8.39.101, 6,39.201, AND 
6.39.202, REPEAL OF RULES 
8.39.401 THROUGH 6.39.417, AND 
THE ADOPTION OF NEW RULES 
I (8.39.501), II (8.39.502), 
III (8,39.503), IV (8.39.504), 
V (8.39.505), VI (8,39.509), 
VII (8.39.510), 
VIII (8.39.508), 
IX (8,39.514), X (8.39.515), 
XI (8,39.518), XII (8.39. 703), 
XIII (8.39.702), 
XIV (6.39.701), 
XV (8.39.706), XVI (8.39.705), 
AND XVII (8.39.707) 

TO: All Interested Persons 

1. On March 24, 1988, the Board of Outfitters 
published notice of proposed amendment, repeal, and adoption 
of rules concerning outfitters and professional guides at 
pages 553 through 564 of the 1988 Montana Administrative 
Register, issue number 6. 

2. The agency has amended the rules w1th the followiny 
changes: 

"8,39.101 BOARD ORGANIZATION AND POLICY !1) and (2l" 
shall remain the same- as proposed for amendment. 

"8,39.201 PROCEDORALJlULE~ <ll" shall remain the s.:~nw 
as proposed for amendment. 

"8.39.202 PUBLIC PARTICIPATION RULES (1) throuyh <3)' 
shall remain the s;rne-~s proposed for amendment. . 

"(4) In addition to any other means provi_ded .QL_!!!~_'?..!: 

!:!!~L~erson wanting to receive .not!_~~ . ..2L!?oard_<lCtivi!j_~!? 
of_siqnificant_interest to that~.rson may contact the 
Q_!;~arg __ office..__!_n writing, and request thi!!. h!.~or her_ !!all!~, 
address, and phone number be placed_Q.!!__~h~_boa.r!L!!._ "m~i!l_f!9 
list" and designate those activities of inter~§.t~ _ __Ihg 
request. shall be effective until Januan_l_2! .. ~h.Lfo]J2.."!1.Lng 
year, at which time it may be renewed by written !~9\~e~~ 
annually." 

Auth: 2-3-103, 2-4-201, 37-47-201, MCA Imp: 2-3-103, 
2-4-201, 37-47-201, MCA 
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3. The agency has repealed the rules as proposed. 

4. The agency has adopted the new rules with the 
following changes: 

"8,39.501 LICENSURE--OUTFITTER LICENSES (1) through 
( 2)" sha 11 reiiiai n the same as proposed, 

"(a) hunting servicest 1 
(b) £~sh~ftg-serv~eest small game hunting sery!~~~ 
(cl be~h-h~ft~~ftg-8fta-£~ehtftg-serv~ees fishing 

services; 
and, shall include, if_ applicable to the servic~ovided 
in (al through (c) above and qualified for, one or_mor~of 
the following: 

(i) saddle or pack animalt , 
Iii) personal guiding servicest 
(iii) camping equipmentt , 
(iv) transportation (vehicles or other conveyancelt , 
(V) boat or other floating craftt , 8ftd or, 
(vi) lodging," 
Auth: 37-1-131, 37-47-201, MCA Imp: 37-47-101, 

37-47-201, 37-47-301, 37-47-302, 37-47-307, 37-47-308, MCA 

"8.39,502 LICENSURE--OUTFITTER QUALIFICATIONS (ll 
In addition to meeting all of the qualifications contained 
in section 37-47-302, MCA, outfitter qualifications, each 
applicant for an outfitter license shall: 

(a) have three seasons of experience in Montana or 
~9.!~~ring_state~ as a licensed outfitter or a licensed-­
professional guide working for a licensed outfitter; and," 

"(bl" will remain the same as proposed. 
"(2) The experience required in this part shall be in 

the field e£-hHft~ing-fer-an-eH~£~~~er-~ha~-~s-applying-£er 
an-eH~£it~er-lieense-~hat-aHtherizes-hHnttftg;-£ishtftg-£er 
a-lieeftse-aHtheriztftg-£ishing;-aftd-be~h-£er-a-lieense 
aH~heriz~ng-beth-hHnting-and-£ishing pertaining to the 
!icense function applied for. 

<3> one season of experience shall mean experience, 
for a hunting or small game hunting outfitter applicant, of 
not less than six weeks hunting as a licensed outfitter or 
licensed professional guide and, for a fishing outfitter 
applicant, of not less than eight weeks fishing as a 
licensed outfitter or licensed professional guide, except: 

(a l if the-beard-l!letermines it is not possible ., .. 
prae~ieal for an applicant to obtain the required experien~e 
for the particular speeies ~y~ of garne that an applicant 
intends to provide services for, the board may determine 
other appropriate experience qualifications; 

(bl one season of experience may be waived by the 
board for an applicant who has completed traininy at an 
out£ it ter or guide school I ic~nse.!!__l2Y. a state and approved 
by the board; and," 

"(c) through (4)" shall remain the same as proposed, 
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Auth: 37-1-131, 37-47-201, MCA lmp: 37-47-201, 
37-47-302, 37-47-304, 37-47-307, 37-47-308, MCA 

"8.39.503 LICENSURE--OUTFITTER EXAMINATION 
Ill Application to take the outfitter examination shall be 
by completed license application accompanied by the required 
fee no later than eh~rey ~ days prior to the examination 
date.., 11 

"(2) through C4l" shall remain the same as proposed. 

"8.39.504 LICENSURE--APPROVED OUTFITTER OPERATIONS 
PLAN Cll through C9l" shall remain the same as proposed. 

"(10) A new applicant's equipment, livestock, and 
facilities ~hall be inspected before final approval of 
an operations plan. An existing outfitter's equipment, 
livestock, and facilities may be inspected at any 
appropriate time. All inspections shall be in Montana." 

"(Ill through (12)" shall remain the same as proposed. 
Auth: 37-1-131, 37-47-201, MCA Imp: 37-47-201, 

37-47-301, 37-47-302, 37-47-304, 37-47-307, 37-47-308, MCA 

"8.39.505 LICENSURE--OUTFITTER APPLICATION (1) 
through (3)" shall remain the same as proposed. 

"8.39.508 LICENSURE--RENEWAL C1l" shall remain the 
same as proposed. 

"(2) If an outfitter does not renew his or her license 
d~r~ng-s ey_JanuaLY_1 of the new license year, the license 
will be deemed to have lapsed, and he or she shall then be 
treated as a new applicant for all purposes." 

"(3)" shall remain the same as proposed. 
"L!L_fu'_Januarv 1 of the new I icense year_,___<?_L_§_Q__da~ 

ther~.after for good cause shown, __ an outfitter license may 
be placed on inactive status for a period not to .. exceed or.~ 
license~ar, by written request and payment of the required 
fee." 
-~ Auth: 37-1-131. 37-47-201, MCA Imp: 37-47-201, 
37-47-302, 37-47-307, 37-47-312. MCA 

"8. 39.509 LICENSURE--AMENDMENT TO oun'ITTER LJC'ENS~~ 
(] ) through-i2) ;;·-sha.ll""rema1n-th_e_sarne as--proposed~---------

Auth: 37-1-131, 37-47-201, MCA Imp: 37-47-201. 
H-H-3HI, NCA 

"8.39.514 LICENSURE--PROFESSIONAL GUIDE LfCENSi': Ill 
thr<•u9h-T4T"-s'ha1T remaTn--thesame-aspr;;poseci--:-----

"!:!_.39 • .515 LICENSURE--PROFESSIONAL GUIDE ~~!fiCATJ_Q!'i§ 
11) In addition to the requirements contained in section 
37-47-303, MCA, erofessional guide's qualifications, an 
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applicant for a professional guide license shall have: 
(a) not less than one season of experience,-ss-ae£inea 

~n-fR~~e-ff+, 2! hunting or fishing for the s~ee~es ~ of 
game that for which he will be guiding for, or have worked 
for the outfitterth~.!_gns the license for ~iod~ 
at least six weeks and in the area to be guided in~ or 
have successfully completed a school licensed by a state, 
approved by the board, and that trains persons to be 
professional guides;" 

"(b)" shall remain the same as proposed. 
"(c) knowledge of equipment, terrain, ar.d hazards 7 

s~£f~e±ent to competently provide a safe experience for 
those persons he or she guides. 

(2) An-a~~i±eant-shaii-not-have-heid-an-oHtf~tter-or 
~ro£ess±ona~-g~±de-i±eense-that-±s-e~rrenely-s~s~ended-or 
revoked An outfitter whose license is currently suspended 
or revoked shall not be qualified fo~rof~jQnal guide 
license." 

Auth: 37-1-131, 37-47-201, MCA Imp: 37-47-201, 
37-47-303, 37-47-307, MCA 

"8.39,518 LICENSURE--FEES FOR OUTFITTER, OPERATIONS 
PLAN, AND PROFESSIONAL GUIDE (llthrough(C)iiil"shill­
remain the same as proposed. 

"(iii) inactive status .••.••..••.••..•..•• 100" 
"(d) through (i)" shall remain the same as pr-op<>H<'<L 
"(2) New applicants for an outfitter license shall 

include with application for licensure, payment in the 
amount of $375 (this does not include fees related to 
operation ~!!J, which shall tie-nonreiuildak>Te~-exce~rt:: 

"(a) through (6)" shall remain the same as proposed. 
Auth: 37-1-131, 37-1-134, 37-47-201, 37-47-306, MCA 

Imp: 37-47-306, 37-47-307, MCA 

"8.39.701 CONDUCT--STANDARDS OF OUTFITTER AND 
PROFESiiONAL GUIDE (1) All outfitters and professional 
guides shall: 

(a) in-add~t±on-to-avo±d~ng-the-prohih~t~ons-eontained 
in-3~-4~-39if3+7-MeA7 insure that no outfitter or employee 
of an outfitter shoots, kills, or takes any ~ig game animal 
while the outfitter is providing guid!!!.':l services for 
cl1ents;" 

"(b) through (g)" shall remain the same dB prapnsPd; 
"(h) shall certify only those non-resident;; he or 

she intends to provide the functions of an outfitter for. 
as defined in section 37-47-101(5), MCA. definition .of 
outfitter, and from whom he or she has recei~ed-a-mt~;m~m 
oi-a-$499-de~osit full deposit as listed in .his or 
her outfitter's printed materials, as required by __ J::!ll~ 
8.39.702(1);" 
- "(i)" shall remain the same as proposed; 

"(j) not conduct any services on private or public land, 
except legal transportation across such lands, without. first 

Montana Administrative Register 14-7/28/88 



-1670-

hav1ng obtained written permission from the landowner or 
written authorization from the agency administering public 
land, unless the agency does not require and does not 
provide such permission;" 

"lkl through (o)" shall remain the same as proposed; 
"(p) not harass-or abuse livestock or-wi!diife;" 
"(q)" shall remain the same as proposed. 
Auth: 37-1-131, 37-47-201, MCA Imp: 37-47-201, 

37-47-301, 37-47-302, 37-47-341, 37-47-402, 37-47-404, MCA 

"8.39.702 CONDUCT--ADDITIONAL REQUIRED OUTFITTER 
PROCEDURES (1l through l2l" shall remain the same as 
proposed~ 

"!!.!.J.9.70l____QUTFI!'l'ER_.!l§..~RDS (1) Outfitters shall 
maintain current, true, complete, and accurate records at 
all times, submit the records to the board with application 
to renew license, and make the records available at all 
times ~~_!fle outf1tter's main base camp or business offi~~ 
to enforcement or investigative personnel authorized or 
appointed by the board." 

'"(2) through (b)" shall remain the same as proposed. 
"(c) big game animals, except fish, and-f±ah taken by 

cl1ents; 
(d) clients' hunting and fishing license numbers; and~ 
(e) districts hunted and rivers and lakes fished by 

clientst-e.nO!h • 
+£+--HnHsHe.!-ineiden~s-±nvoiving-pe.r~ieipan~sT 
(]) Submitted outfitter records shall be maintain~d 

as confidential information and shall not be released to 
any person or organization without approval of the board, 
permission of the outfitter, or being otherwise required by 
subpoena or other order of a court." 

Auth: 37-1-131, 37-47-201, MCA Imp: 37-47-301, MCA 

"!!. 39 .2Q~----~ONDUCT--OUTFITTER RESPONSIBILITY FOR 
PRO~'E.S~!ONAL GUIDE l 1 l ·· shall remain thesame as propos<><!. 

"0.39,706 CONDUCT--ADDITIONAL RESTRICTIONS ON 
~!l9t't~~~ioN"Ar.jf@)E" --(T);'-stiaTf-rema rn-thesameas-proposed. 

"0, l'l, 71l7 CONDI;CT--REVOCATION OR SUS PENS ION OF' 
OUTFITTER -uR PRC)i"ESSIO~AL~Gil-ioE-L'ici::NSE ___ (lJ -The license 
oCan-out ritter or profeuional 9 ui-Cie-may be suspended or 
revoked for any of the grounds listed in section 37-47-34J, 
MCA, gr:ounds fQ! __ !!~~!IPensio!:!_.Qfu_!:~YQ~<I!!onj Ti t]e 37. chapter 
47, MCA, outfitter and guide laws; rule 8.39.706, co~9~£tl 
other rules in this chapter of the Administrative Rules of 
Montana7 ; and or any statute or rule of a state or federal 
agenr.y referenceih-sl"eei£iealiy-or-genera:Hy-,--therei n." 

"(2) through (3)" shall remain the same as proposed." 
Auth: 37-1-131, 37-1-136, 37-47-201, MCA Imp: 

37-47-201, 37-47-302, 37-47-341, 37-47-342, MCA 
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5. Comments received on the proposed amendment, repeal 
and adoption of rules are as follows: 

PRELIMINARY NOTE: The comments of all persons are 
appreciated. Because of your comments, the rules are 
better. Comments overruled required much thought. Your 
input has had a significant impact and your efforts are 
commended. Thank you. 

COMMENT: G•meral comments were made requesting an 
extension of tine to receive further and additional comments 
and to reach a decision on the new rules. All persons 
attending the hearing did agree that this would be a good 
idea--they all favored more study. The reasons for the 
extension request included the public not being informed, 
the shortness of the time allowed, the present time is busy 
for outfitters, and the major importance and scope of the 
new rules. At least one comment recommended each board 
member hold a meeting in his district for comments. General 
comments were also received expressing disappointment in the 
board not attending the hearing. 

RESPONSE: The board agreed at the March 24, 1988, 
board meeting to study the comments and not take any action 
on the rules until the June 7, 1988, board meeting. Several 
comments were received after the deadline, during that 
time, and were considered. Publication of the rules was 
further extended pending the July 18, 1988, meeting of the 
Administrative Code Committe. The board has reviewed all 
written comments received and has reviewed a summary of 
the hearing. The board has considered and discussed each 
comment received. The board did not agree with holding a 
meeting in each district because of time and cost involved. 
However, informal discussions were held at the Montana 
Outfitters and Guides Association Convention in Billings, at 
the Professional Wilderness outfitters meeting, in Lincoln, 
and at the board elections in both Bozeman and Missoula. 
The board was advised not to attend the hearing by legal 
staff, because, with the board present, the exchange would 
have been one of time expended in argument, debate, and 
justification of the rules, or mere discussion, rather 
than to collect ~omments on the rules, which is the lawful 
l~rpose of, and true reason for, the hearing. 

COMMENT: James Kehr, D.D.S., comments; the new rule>'! do 
m<•re to protect the industry than the publ Lc and questions 
snme of the provisions in general; in regard to protection 
of the industry, three seasons'experience is a large 
deviation from the existing requirements, will inhibit enlry 
into the field, and is discriminatory unless all presently 
licensed outfitters are required to meet the same 
qualifications; the phrase "be qualified to provide all 
services and use all equipment" is vague and must be spelled 
out more clearly; the one season experience waiver for 
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school should include rules on certification of curriculum, 
length of training, and be otherwise more specific, or the 
knowledge gained from schools may be vastly different, and 
what this will allow is each outfitter to become a school 
teacher to supplement income; by forcing experience to be 
gained by a guide will provide cheap labor to outfitters 
and is unfair as the old rule allowed general hunting and 
fishing experience; the idea that a good outfitter will 
be produced by three years guide experience is not valid, 
a good outfitter will be one from the beginning and many 
persons guiding for ten years will not have the necessary 
experience; the standards should be set high and all present 
outfitters and future applicants should have to meet the 
same qualifications, and the new rules set up qualifications 
that grandfather everybody in and make it difficult for new 
people to enter the field; the phrase "in order to determine 
if the intended use will cause conflicts with the existing 
use the board may serve notice" is discriminatory, 
against free trade, and against competition, especially on 
public land, existing leases should be on a bid basis 
only/annually, and the idea that new business could be kept 
out is anti-American and runs contrary to the anti-trust 
regulations of the Federal Trade Commission; the board is 
supposed to protect the public first and, instead, the new 
rules create a monopoly to enhance the present participants 
and exclude further competiton; the phrase "on the day after 
the postmarked date of the application the license applied 
for will be considered valid and will remain so until the 
actual license is issu~d or the board denies the license" is 
unprofessional and will allow someone who is not qualified 
to practice, a professional organization should respond to 
applications promptly, an ethical outfitter will have guides 
lined-up well in advance and should not be allowed to simply 
hire a guide off the street; protection of the public should 
include some rules on supervision of the guides, including 
number supervised at one time and whether it is direct or 
indirect supervision; licensed guides should have a current 
CPR certification and renew it annually, an outfitter should 
havr advanced first aid training and be available within 
hours to any camp or the guide should have this type of 
training, if not within timely access to a medical facili1}, 
and this would produce a more professional guid~; all back 
country c~amps should have shortwave communtcation to allow 
for evacuation; the phrase "not excessively use any narcoti~ 
drug, alcohol, or any other drug or substance to the extent 
that the use impairs the user physically or mentally, 
while engaged by a client" is astounding as the use of any 
narcotic drug, except by prescription, is strictly ill~gal 
dnd should be grounds for revocation, and the same for any 
ill•gal drug; the phrase "reasonable degree of supervision" 
is so vagut• that an outfitter may never have to go into camp 
with the guides, supervision means on the premises at all 
times that services are rendered, and the phr.se should L~ 
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better defined; and, landowner outfitters do not fit into 
the classification and are not tested or regulated. 

RESPONSE: The board probably spent more time on the 
experience qualification than any other in order to be sure 
the qualification was right. The board's decison did take 
into consideration the deviation from present. inhibiting 
entry into the field, and discrimination. Discrimination 
does not exist. To the extent that the others may 
exist, they could not be alleviated and still fulfill the 
legislative directive of writing qualifications that would 
assure that licensees would have the ability to provide for 
the health, safety, and welfare of the persons using the 
services of outfitters and for the protection of landowners 
and the general public. The board's decision was based on 
the legislative directive to require experience, section 
37-47-201(5)(b), MCA. Furthermore, the board agrees that 
experience is an important qualification. The outfitter 
board members' combined experience is nearly 100 years of 
outfitting, and during those years the members have probably 
employed around 150 people as guides. Each board member 
agreed that in his individual experience it took the vast 
majority of his guides three seasons of experience before 
they had the knowledge and competence and insight to provide 
services of an outfitter. with no supervision. The board 
does not agree that reference to "being qualified to provide 
all services and use all equipment" is vague. The means of 
determining this qualification is by use of the examination. 
The examination tests the applicant's ability to perform 
services he or she has applied to be licensed to perform and 
knowledge of; equipment that he or she will be using in the 
services he is applying for. The board made a change in 
the rule allowing one season of experience waiver after 
considering the comment. The board added that the school 
must be a state licensed school. The state licensing 
requirements are expensive, time consuming, and rigid, 
therefore, eliminating the concern of "each obtfitter 
becoming a school teacher to supple~ent in~ome." If the 
rule creates more state 1 icensed scho.ol s, it wi 11 be a 
valuable asset to the state and to the obtfitting industry. 
Approval of a school will take into consideration the other 
concerns expressed. The board overrules the comment l.hat 
forcing experience to be gained by a guide will provide 
ch.eap labor to outfitters and is unfair. The natural 
progression of events is that someone .enters the field .1s <• 
guide and then progresses up to becoming an outfitter. This 
experience requirement closely parallels the requirements 
of other professions where the appropriate skills cannot 
be learned entirely in schools. Please compare real estat~ 
brukers. The board would agree that an idea th<•t a 9ood 
outfitter will he absolutely and at all times produced by 
three years' guide experience is not valid. However, the 
board never asserted this.-- This qualification. in addition 
to the examination, investigations, and inspections of 
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equipment will provide a good outfitter the majority of 
the time. The board finds nothing in the rules that sets 
separate qualifications for existing and new outfitters. 
A concern about the ease or difficulty in entering the 
profession is a consideration, but not the focal point for 
the rules--providing qualified outfitters and guides as 
required by statute is. The comment concerning the phrase 
"in order to determine if the intended use will cause 
conflicts with the existing use the board may serve notice" 
is discriminatory, anti-American, illegal, and creates 
monopolies, is overrruled. The board determined that this 
phrase only tells how the board will determine if intended 
use will cause conflicts. It is not discriminatory, as it 
will apply to all equally, it is not anti-American as it 
is the American way to insure that professions operate in a 
fashion that protects the public, it cannot be contrary to 
the law, anti-trust or otherwise, because it is based on 
clearly articulated legislation. Mr. Kehr comments on a 
rule pertaining to a guide license being valid on the day 
after it is postmarked, and does not approve of the guide 
licensing system in general. The board believes that the 
guide licensing system is written according to statute, 
and the problem Mr. Kehr has is probably one of not having 
a clear understanding of the system. Simply stated, an 
outfitter endorsement of a guide license is a statement 
by the outfitter that the guide is qualified. It is the 
outfitter's responsibility to certify these qualifications. 
Issuance of a guide license is simply an administrative 
function verifying the outfitter has certified the guide's 
qualifications. The comment that protection of the public 
should include some rules on supervision of the guides, 
including number supervised at one time and whether it is 
direct or indirect supervision is adequately covered by 
rule, except that the rule does not include numbers of 
guides required. Because of the many different services 
outfitters offer it would be impossible to determine a 
proper number of guides one could supervise. Mr. Kehr 
thinks the board should require first aid cards for 
outfitters and guides. The board decided against a 
requirement that outfitters and guides need CPR and first 
aid certification, at this time, after much consideration 
and mixed feelings. It is the board's determination that 
out(itters are first aid trained--outfitter examinations 
have always been heavy on first aid, guide schools all 
teach first aid, and the kind of persons that work in the 
profession tend to be knowledgeable of survival techniques 
which include first aid. Probably the board's biggest 
concern was need. We could not verify that there was a need 
for the rule from our experience. The board overrules the 
comment that all back country camps should have shortwave 
radio communJ.cations. Most backcountry areas are 
administered by the U.S. Forest Service, and it provides 
emergency communications at ranger stations that dre 
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strategically located in backcountry areas. Again, the 
board could not verify a need from past experiences, Mr. 
Kehr comments that the use of a narcotic drug is str1ctly 
1!legal and should be grounds for revocation. The board 
agrees, but does not believe additional rules need to 
be written, as rules and statutes already address felony 
convictions and the use of drugs. The rule cannot 
reasonably be interpreted to allow use of illegal drugs, it 
is designed to apply to legal drug use, such as prescription 
or alcohol, Concerning reasonable degree of supervision 
being vague, the board points out that the outfitter is 
responsible for all his or her guides' activities. In being 
responsible, it is up to the outfitter to decide the degree 
of supervision necessary. If a guide violates standards, 
the board will determine whether the outfitter is 
responsible be~ause he or she did not provide a reasonable 
degree of supervision. Mr. Kehr's last remark addresses 
landowner outfitters. These are exempt from outfitter and 
guide licensing by statute. 

COMMENT: Dale Neal, professional guide, commenl8: he 
1s against the increase in fees for an outfitter license and 
the examination and believes the move is made to monopolize; 
he believes that the board wants complete control and 
regulition over all guides, which is against the free 
enterprise system and borders on anarchy; guides have 110 

representation on the board; the examination is a farce, 
half the material is not applicable, is designed to fail 
people, most of the material was not recommended for study, 
was purposely misleading, its legality is in doubt, .~nd will 
only cause illegal outfitting; it is doubtful that existing 
outfitters could pass the test; all existing outfitters 
should take the test; the responsibility and control of 
professional guides should be taken away from the board 
and given to the department of commerce and the guides; 
an outfitter should not have to s1gn a guide license 
to validate it, except when working for an outfitter; 
outfitters·should have nothing to do with issuing or 
revokihg guide licenses, it should be don<! by the departmenl 
and a guide board; equal representation is needed; 
outfitters and the board have purposely held down wages of 
guides and have used the board for monetary gain; outfitters 
can get a licensed guide with no qualifications just by 
applying and sending money with no investigation, thP 
result being unqualified guides; some outfitters are not 
as professional or responsible as the guides hired and 
yet are in complete control of them and thi~ 18 a conflict 
of interest; some outfitters are competent and this is 
what ~hould be strived for; regulations for professional 
gnid~s should be the same as stated in state fish and game 
laws, except regulation should be given to the department 
nf commerce and a board of Montana guides; the section 
87-4-101, MCA, definition of guide is 1nadequate because 
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a guide is more than an employee of an outfitter, the 
definition of guide by the forest service is more accurate 
and has no qualification that a guide must work for an 
outfitter; and, five new rules should be included--half of 
the board be professional guides for equal representation, 
outfitter livestock should be inspected at the end of every 
season and abuse should be grounds for revocation, the 
exam will contain only material pertaining to guiding or 
outfitting and exclude material such as livestock treatrn~nt 
for illness as it encourages unqualified persons to diagnose 
and treat and other irrelevant material such as the exact 
name of knots in leaders, the test will be only on material 
provided by the department, and no person may buy an 
outfitter business without first being licensed and the 
seller shall be liable if the sale is prior to licensure. 
Mr. Neal also commented: that the rules are discriminatory 
to guides and persons trying to become guides and 
outfitters; somebody should oversee outfitters and the 
board of outfitters; outfitters are not in the field, guides 
are in the field; the rules are a total monopoly with no 
protection of the public, and no policing of the outfitters; 
there were no forest service regulations on the examination; 
and, it is unfair to require applicants to obtain their own 
study material because it is difficult to learn where to 
start to study. Mr. Neal also made some comments after 
others had made presentations. He comments that the delay 
in issuing a guide license is a problem because the guide is 
usually in the field already with no proof of licensure and 
that, therefore, there should be some annual type license 
or immediate issuance. He comments that the Montana 
definitions of outfitter and professional guide seem to be 
vague and overlap. He commented that the test will cause 
illegal outfitting. He commented that outfitter equal 
responsibility is unconstitutional, 

RESPONSE: It is the boards' opinion that most of Mr. 
Neal's comments pertain to legislation and are not properly 
a subject of the rulemaking process. Pertaining to rules, 
Mr. Neal commented he is against the increase in fees for 
outfitter licenses. The statutes require the board to 
establish fees commensurate with costs. In establishing 
fees, the board did its best to determine the actual cosl 
of services provided an~ to make those costs the fees. 
Concerning the examination, all prior examin.-.t. ions h<1ve l>t: .. n 
based on the old rules and have been discussed and amended 
to take into account problems that did exist. Mr. Neal also 
commented th<~t the delay in issuing a guide license is a 
pn)blem because the guide is usually in the field before 
the proof of 1 icensure, and that there should be 111ome annu.>l 
typt' license. This is primarily statutory. The board nOLl!s 
that guide licenses are annual and may be applied for any 
time. Mr. Neal made considerable comments about guides 
and their relationship to outfitters and how guide licens.•s 
should be handled. Again, these remarks all require 
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changes in statutes and cannot be done by the board in 
this rulemaking process. Concerning equal responsibility, 
the board believes that given the supervisory nature of 
the outfitter in relation to the guide, such is not 
unconstitutional. 

COMMENTS: Lloyd Neal, profess1onal guide, comments: he 
i~ against the proposal to raise fees for new applicants, 
it is a discriminatory act aimed at removing free enterprise 
and equal rights from the outfitting profession, the reason 
being to eliminate competition; competition cleans up 
corruption, without it the board and the profess1on will 
rate number one in organized crime in Montana; possibly the 
existing outfitters should have to pay more for renewals, 
plus $200 for the equipment and stock inspection before 
receiving a license; new applicants have equipment as goodas 
present outfitters and their stock is in better shape than many 
existing outfitter's; the exam could not be passed by 95% of 
the existing outfitters, it did not pertain, it was designed 
to bottleneck all outfitting to existing outfitters; this 1s 
not the right approach to weed out the system, let new ones 
in and competttion will take care of the problems; the good 
ones will stay and the bad ones will fade out; the fees 
should be left as is; the exam should be abolished or 
taken by all outfitters; and if the board does not inwrove 
its procedures, it will encourage illegal outfitting and 
criminal activities, it will put and undue burden on law 
enforcement agencies, and all that is being asked for is 
fairness. 

RESPONSE: Mr. Neal comments on the propo~al t<• t'aise 
fees for new applicants. The law says the board shall 
establish fees commensurate with cost. Concerning 
enforcement and investigations, the Fish, Wildlife, and 
Parks absorbed that cost through the department and there 
was never a direct cost to the outfitters nor was a warden 
or administration cost ever separated. He also made 
the comment that existing outfitters should pay more for 
renewals. We felt that the $100.00 fee is sufficient dt 
the present time to cover annual costs. It may require 
a request for increase at a later time. Most of tlH• cost. 
of an individual's licensure is in issu1ng a l1cense, this 
is reflected in the fees. The law also states that the 
board w:i.ll inspect equipment of new applicants. The Fish, 
Wildlife, and Parks, again, did not charge the applicant. 
The law says the fees will be set by the board and charged 
~o the applicant. commensurate with the cost. Mr. Neal also 
made the statement that new outfitters have better equipment 
and stock than existing outfitters. Th1s is sometimes true 
but, again, the inspection requirement was made to determine 
that. As far as Mr. Neal's comment on 95% of the existing 
outfitters not being able to pass the exam, we cannot answer 
that precentage-wise, but we do believe that the good and 
serious outfitter or person testing to become an outfitter 
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can pass the exam with a high score. The law says the exam 
shall test the applicants knowledge of subjects which shall 
apply to the type of license applied for in the following 
subjects: fish and game laws of the state and United States; 
practical woodsmanship; general knowledge of big game; field 
preparation of trophy; care of game meat; use of outfitter 
gear as listed on application; knowledge of area and 
terrain; knowledge of firearms; federal and state 
regulations as applicable to outfitter; first aid; boat 
safety; water safety; care and safety of livestock; this 
type of test has been given since 1965, so most outfitters 
in the state have taken the test. 

COMMENT: Richard Parks, former president of Fishing 
and Floating outfitters Association of Montana, representing 
200 plus members, comments: small game hunting, particularly 
upland bird and waterfowl, is a developing field and 
should be incorporated into the rules as a separate type 
of function of an outfitter and require independent 
qualifications and examination; there is no need for the 
function of "both hunting and fishing services" as it 
is covered by existing separate functions of hunting and 
fishing; the term "personal services" needs clarification; 
the rules make it impossible to market a business to anyone 
from out of state, there must be a rule amendment which 
provides that a person has met all requirements for 
licensure and purchased and existing outfitting business; 
an adequate testing procedure could replace the three year 
experience requirement; much experience may mean nothing to 
some and little experience may mean a lot; the board should 
provide that it may provide a practical field examination, 
in addition to or instead of the written examination. 
administered by a qualified licensed outfitter, not a board 
member or interested financially, and under the supervision 
of board staff; he is uncomfortable with a process which 
allows issuance of license to people who will not be 
performing the services because the applicant can pass the 
exam, but the person that will be performing the services, 
no lllilt.t<'"r how qualified, cannot, t.herefore, the board should 
retain an option to go to a direct examination and this 
would ailow for a more riyorous exam of re-entry applicants; 
l"hf! opo•rat.inns plan rule is mar~1in .. dly jusl.ifiable on th., 
basis of health, safety, and welfare of anyone but existiny 
outfitters and the board should be up front with the intent 
which is to limit the areas of operation for outfitting 
businesses; the operation plan rule may cause massively 
detailed and unbearable documentation or be so general a8 
to be worthless and the standards need to be spelled out 
for making det.erminati~•s; existing operation plan equipment 
inspections should be limited and not be redundant; a broad 
spectrum of outfitters should be involved in the operations 
plan formatting and the WOI"k 5hould pl"oceed concurrently 
with the rulemaking process; there may be uncontrollable 
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reasons for dropping out of the business for a per1od of one 
year and the renewal rule should allow this; if it is not 
the intent of the rules to prohibit a guide from being an 
independent contractor by requiring a new license each time 
there is a shift from outfitters, a new part should state 
that it is the responsibility of the new employer to 
complete the requirements for original license, and if it 
is the intent the rules should specifically state that; 
possibly the 1ndependent contractor should be required to 
have an outfitter license; the first aid section of the 
examination should be replaced with a requirement that each 
outfitter and guide have a reasonably current red cross 
card, hunting outfitters should have a first aid card, and 
every guide and outfitter should have a CPR card issued 
within two years of the application date; if guides are 
going to be allowed to act as an independent contractor 
there should be a written examination for them, which could 
be a subset of the outfitter exam; outfitters should be 
entitled to work as a guide under the conditions of the 
outfitter license, without additional applications, fees, 
or examinations--outfitters may trade services during slack 
times; the fees need justification and equipment inspections 
should not be conducted at will; the requirement that 
outfitters report unusual circumstances should be deleted; 
the rules concerning standards of conduct appear to be a 
species of double jeopardy, specifying activities already 
illegal and some are mutually exclusive, redundant, or 
inappropriate; a proposal for the rules on conduct is 
submitted; and, there needs to be an understanding about: the 
guide and outfitter relationship. 

RESPONSE: The board agrees that small-game hunting 
should be a separate category. We may consider adding a 
charter boat section eventually. You stated no need for 
function of both hunting and fishing services and we agree. 
We also changed "personal services" to read "personal 
guiding services." We did change the experience requirement 
to add "in Montana or bordering states." The board does 
not agree with your statement "being impossible to market an 
outfitting business to anyone out of state." Forest Service 
camp transfers require a 2 year temporary probation period 
before priority use will be ass1gned. A person acquiring 
an existing business may me~t all qualifications in a 2 
year time period. We believe this experience requirement 
protects the general public from inexperienced or 
unqualified persons. The board does not agree with a 
testing procedure to replace the three year experience 
requirement. The board does not agree that a field or 
~ractical exam would be practical. It is true that some 
l ict•nses are issued to l'eople who wi II not be perfu1·ming 
the service, this has always existed and we do not forsee 
an immediate resolution to this as license holders cannot 
always accompany their guides in boats and in hunting 
r.dmps. The operation plan has ""thing to do with a limit 
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of operation--it may limit an area of operation. The only 
territorial limits are established by private ownership or 
state and federal agencies. The operation plan will reveal 
information that the public has the right to know. The 
law states the board will monitor the activities of the 
outfitter and guides. The main purpose of the operation 
plan is to establish the number of commercial operations 
that exist in any area including rivers, lakes, and streams. 
We did change 8.39,508 to allow for an inactive license. 
For guides, the board did amend the rule to incorporate 
"working for an outfitter" as qualifying experience. First 
aid and CPR are addressed under comment by Mr. Kerb. Guides 
are not allowed to act asan independent contractor or 
collect fees in their name. They may collect fees in the 
name of, or on behalf of, the endorsing outfitter. In other 
words, your guide may accept payment in your name or go to 
sport shows with you and solicit monetary considerations or 
services for and on your behalf. Outfitters can work,as a 
guide, if properly licensed. The board did justify the fee 
to commensurate with the cost. The board feels they need 
the authority to inspect equipment at any time as the time 
will come when reports of faulty equipment will come up. 
An equipment inspection costs the board $200.00 and is 
commensurate with the inspection fee. Inspections for 
original licensure and amendment to licensure will be 
charged to the licensee. Other inspections, if required, 
will be indirectly paid through the annual license fee. we 
did delete reporting of unusual circumstances in the report 
system. We do not see any species of double jeopardy and we 
maintain that a reminder of illegal activities is not out of 
line and those that you think are exclusive, redundant, or 
inappropriate are authorized by statue. 

COMMENT: Woodside Wright, attorney, representing 
Yellowstone Enterprises, commented: he adopts the foregoing 
comments and the comments of the Administrative Code 
Committee; regulation is a proper function of the board, 
but some of the rules appear to be in excess of authority; 
the rules appear to create "blue sky," value in business, 
through limiting access, and the authority of the board to 
do this should be scrutinized and anti-trust aspects should 
be studied; and, certain terms need clarification, such as 
"personal services" and "sufficient." Mr. Wright comments 
that a provision for a mailing list should be included in 
the rules; that the wholesale repeal of rules is a waste 
of the time and effort expended in establishing them; the 
application requirements are not set forth in the rules; 
there is no statutory authority for an operations plan and 
it is an unwarranted intrusion into business operations; 
certain licensing functions designated are not within the 
board's authority; the experience requirement is in excess 
of authority and make it impossible to become an outfitter; 
the operations plan requirement of approved use has no 
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authority and is in violation of anti-trust; the fees have 
not been supported; greater protection should be granted for 
outfitter records; the amounts of liability insurance should 
be reviewed as each business is unique in need; the rule 
pertaining to use of drugs seems to imply that the board 
authorizes certain use; and the wording "any statute or rule 
of a state or federal agency referenced, specifically or 
generally therein" is too broad and vague. 

RESPONSE: Mr. F. Woodside Wright commented that 
the terms "personal services" and "sufficient" need to be 
clarified. The board did make changes or additions to both 
in order to clarify their meanings. The comment Mr. Wright 
made regarding provisions for a mailing list of interested 
persons was also incorporated into the rules. Wholesale 
repeal of rules is not a waste of the time or effort 
expended in establishing them. The board believes quite 
the opposite. After first attempting to change or make 
additions to the old rules, it soon became very obvious that 
it would be very time consuming and very difficult to make 
the rules blend together in a way that the reader could ' 
easily understand them. The comment that there is no 
statutory authority for an operations plan and it is an 
intrusion into business operations is overruled. The cited 
Bick case and its quoted Bell case do not apply to the 
proposed rules--the statutory authority for outfitters is 
much more broad and specific. Although the board realizes 
there is no statutory mention of the phrase "operations 
plan," all elements of the plan are authorized and the 
operations plan is a logical way to collect and compile 
information that the statutes do authorize. The comment 
that certain licensing functions designated are not within 
the board's authority resulted in change to clarify that 
not all functions designated were licensing functions. The 
comment that the experience requirement is in excess of 
authority and makes it impossible to become an outfitter is 
overruled. The board notes that statute directs the board 
to adopt rules prescribing all requisite qualifications, 
including training and experience. The board not only 
has the authority, but also is mandated to establish a 
qualification for experience. The board does not agree 
that it has made it impossible to become an outfitter. The 
board's position on fees is stated in our answer to comments 
by Dale Neal. We did make change to the records rule, but 
believe that further restriction would render the records 
useless. Mr. Wright comments that the insurance needs 
should be reviewed for each individual business. However, 
the board feels this would be an impossible task to 
accomplish and that it is best for the rules to prescribe 
a minimum amount rather than to take the chance that an 
individual's choice in amounts would not be sufficient. The 
limits written in the rules are minimums and everyone can 
determine their own need as long,as they are above the 
minimums. The comment that the rule pertaining to use of 
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drugs seems to imply that the board authorizes certain use 
is overruled. Please see response to comments by Mr. Kehr. 
The comment that "any statute or rule of a state or federal 
agency referenced, specifically or generally therein--is too 
vague and broad is agreed with, to a certain extent. The 
phrase "specifically or generally" has been deleted. The 
board does not believe this statement is otherwise is too 
vague or broad. 

COMMENT: Virgil Burns, outfitter, representing 
Bob Marshall Wilderness Ranch, comments: there should be 
a provision to allow a family to continue an operation 
temporarily, if something happens to the licensee; the rules 
make it better for outfitting, but existing outfitters 
should not be required to demonstrate experience or take 
an exam1nation; outfitters should sign the guide license 
because the outfitter is responsible; there should be a 
pre-examination booklet, the questions do not have to be 
answered, but the information should be there; the rules 
should be clarified to indicate who furnishes the guide 
license and where the guide obtains applications; if a 
guide is serious the guide should have a license and have 
it signed by the outfitter when working; there should be 
a provision that guides cannot hunt in an area of previous 
guiding for an outfitter for a period of time; the rule on 
experience should be stricken because there are numerous 
persons who have hunted for years that are fully capable of 
outfitting and yet have never guided; apptitude is what is 
important and that cannot be taught in school; the outfitter 
should be the one with the discretion for qualifying the 
guide, the board cannot do this; a proposal for rewriting 
is submitted; who approves the schools should be clarified; 
the outfitter record process should be clarified so that 
an outfitter does not have have physical possession of 
the records at all times and places, but should make them 
available within a number of days; deposits are individual 
outfitter concerns, it is cumbersome if agreements cannot 
be made orally, and the client that abuses the certification 
should be the responsible person; the "hunting while 
providing services" prohibition should be revised as it 
is too restrictive; whether the outfitter is equally 
responsible for guide acts needs to be clarified; and the 
board should print items applicable to guides so that the 
outfitter may hand the guide a copy. 

RESPONSE: Your comment on provision to allow a family 
to continue an operation temporarily in case of injury 
or death is provided by statute and is subject to board 
approval. Some outfitters have been operating over 25 
years and we do not doubt their expertise--we agree that a 
rule requiring them to re-qualify would be unfair and 
unnecessary. The outfitter must sign the guide license and 
include the dates under superv1s1on, From other sources, 
there is pre-exam study material that you can obtain which 
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includes fish and game laws, standard first aid books, 
health and care of horses, and animal information can 
be purchased, packing instruction books can be obtained, 
federal regulations are available. Guide license 
application will be sent to you upon request, and you, the 
outfitter, must sign the application. Our rule states that 
an outfitter or guide cannot hunt or take animals while 
being employed by a client. Section 37-47-304 in the 
statutes states the applicant will furnish the board with 
experience requirements that identifies knowledge of area 
to provide the service in. We must make the rules to 
fit everyone and not one individual. The outfitter does 
qualify the guide and is responsible for his activities and 
experience. The outfitter also signs the guide application 
which lets the board know he is qualified for the service 
he is to provide. Guide schools are licensed and controlled 
by another agency in the department of commerce. The board 
is responsible for licensing the outfitting industry. The 
outfitter records are to be kept at the base of operation 
or the place which you receive mail or advertise and do 
business from. The board did write a requirement stating 
each outfitter will provide a rate sheet that includes all 
charges, mode of payments acceptable, a deposit and refund 
policy, and deposit refund policy for all services offered. 
We are not telling you what to charge. We did take the 
$400.00 minimum deposit amount out. The board did not 
change the rule pertaining to no hunting while employed as 
an outfitter or guide. Some states will not let the guide 
or outfitter pack a rifle while providing guiding services. 
The equal responsibility law applies to the outfitter and 
guide relationship. To change this will take legislation. 
We agree the outfitter should provide the guides with 
outfitting and guide laws. 

COMMENT: Donna MacDonald commented that there needs 
to be a clarification as to when and outfitter license is 
required for renting horses, providing stock, and providing 
scenic trips, 

RESPONSE: The board made changes in the functions of 
an outfitter section to accommodate this comment. 

COMMENT: Ty Throup, outfitter, comments; the 
operations plan concept is objectionable, the board is 
attempting to manage the outfitter's business, no other 
profession has this; the board's satisfaction should 
be secondary to the customer's satisfaction; only if an 
outfitter is complained against, should the board supervise 
the operation; some outfitters are not packers and if 
they require packing they can hire it done; an off-duty 
guide should be able to hunt; making it hard to get into 
the business will encourage illegal outfitting; and, a 
competitive system will weed out the bad ones because people 
will not pay for bad services, 
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RESPONSE: The operation plan is author1zed in section 
37-47-304. See also responses to Mr. Parks and Mr. Wright. 
The law also states the board will monitor the activities of 
the outfitter and guides. The operation plan will contain 
what the outfitter is licensed to do and where the services 
are conducted. The board must know and general public 
has the right to know the information contained. This 
information has never before been compiled in this fashion, 
that is true. The end result will readily allow the board 
to fulfill its responsibility is to protect the general 
public. This is true with all licensing boards under the 
department of commerce. You are right, some outfitters 
are not packers, but they do hire guides and personnel that 
can pack, but in order to fulfill responsibilities as an 
outfitter--supervision, primarily--some knowledge of these 
things is required. Not all outfitters can cook either and 
they are responsible to hire someone that can. It is part 
of business management. Off-duty guides can hunt they are 
only prohibited from hunting while employed by a client or 
in competition with a client. We do not believe we have 
made it hard to get a license at all if a person is serious 
about it. The law says we, the board, will establish under 
law the qualifications and requirements for guides and 
outfitters in order to protect the general public. 

COMMENT: Steve Copenhaver, outfitter, commented: the 
definition of outfitter needs clarification as to whether 
any type service at all, for consideration, requires a 
license; experience standards are needed, but experience in 
other geographical areas should be allowed; there must be 
a clarification of the guide relationship to the outfitter 
and define what a guide is--employee or subcontractor; 
guides should not be allowed to do outfitting in this 
regard--provide services of an outfitter; a guide should not 
hunt in competition with clients and should not be allowed 
to go in and hunt after guiding in the area competitively; 
schools do not produce presence of mind to put education 
to use; one year experience is toostrenuous, it is the 
desire and the ability that counts; the requirements stop 
interested persons from trying; there is a 60\ turn-over in 
guides; fees are agreeable, except amendment to operations 
plan--a license allows service in any part of the 
state--approval by board to change a plan is a limitation 
and there are already many limitations and this is just one 
more and requires a fee; the board should not intervene in 
the deposit requirement, a notarized statement noting the 
booking of the client is sufficient; there should be a 
provision allowing a licensee operation to be operated, 
through tragedy exception, by a family member familiar w1th 
the business without applying anew; and, if qualifications 
for licensure is too stiff, businesses cannot be sold. 

RESPONSE: Steve Copenhaver comments about a 
clarification of outfitter services and the board made 
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changes to accomplish this, The board made changes to 
broaden the area of experience, in part, as requested. The 
board agrees that there must be an understanding of the 
guide and outfitter relationship and a better understanding 
of the definition of guide, but the board feels that the 
definition and relationship are both very clear in the 
rules and statutes and that the problem lies in that past 
enforcement did not reflect the intent of the laws. The 
board made changes in the guide experience rules to clarify 
what was meant by the old rules, and also made the rules 
less restrictive. Mr. Copenhaver did not agree with the 
rule allowing guide school training rather than actual 
hunting or fishing experience for guides. The board 
overruled this comment because it wanted to allow outfitters 
the option of hiring from schools as the outfitter is 
ultimately responsible for the guide in any event. The 
comment Mr. Copenhaver made about changes to the operations 
plan being too limiting was overruled by the board because 
the operations plan contains information required by law and 
there is no reason to require the information if you do not 
also require that it be updated and kept current. The board 
agreed with Mr. Copenhaver's comments about the deposit 
requirement, and changed rule accordingly. Mr. Copenhaver 
made some comments about license transfer to a family member 
in the event of death of the outfitter. This is covered 
in the statutes and does not require board rulemaking 
action. The last comment by Mr. Copenhaver was that if 
qualifications for licensure are too stiff, businesses 
cannot be sold. It is unclear if the comment means that Mr. 
Copenhaver thought the qualfications were too stiff or not. 
Regardless, the board is not primarily charged with the 
saleability of businesses, but only with the job of seeing 
that licensed outfitters are qualified. 

COMMENT: Monty McLane, outfitter, commented: possibly 
there could be two categories of guides and, in any event, 
persons should be responsible for their own actions; the 
rules should be based on the ability to serve the public, 
not to make ittoo tough and eliminate competition, the 
free enterprise system will take care of it; guide schools 
may create a problem if school is an exception to 
experience--school is not as important as personality or the 
nature of the person; the exam is tough, but can be passed; 
and, an information packet should be supplied, but the 
information is available. 

RESPONSE: Maybe there could be two classes of guides, 
but we feel it would only make the system more complicated. 
Each licensee is responsible for his or her own actions, but 
because of the supervision requirement, outfitters are also 
responsible for guide actions--if related to supervision. 
We feel that the new rule is directing the requirements and 
qualifications to mandate the ability to serve the public. 
We do not feel our rule makes it tough to get into business. 
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A guide school does stress the importance of personality and 
nature of the students. A guide school provides the student 
with the basic knowledge that an outfitter does not always 
have time to conduct. Study material to obtain will be 
listed on the cover sheet that accompanies the application. 
Some of the basic knowledge cannot be found in books, that 
is the reason for the practical experience needed. 

COMMENT: Dave Cogley, staff attorney, Administrative 
Code Committee, comments: the proposed function "lodging" 
is not included in the definition of outfitter and may be 
exceeding the authority of the board; requiring a license 
exclusively for lodging may also unduly entangle commercial 
providers not catering to hunters or fishermen; the three 
year experience requirement results in those persons not 
having been licensed before having to reach the age of 
20, with schooling, and 21, without, before being licensed 
and this conflicts with statute providing a person may 
be licensed at age 18; the results of the rule requiring 
experience for guides is that the only way to obtain a 
license, unless having been licensed before, is by school and 
some other option should be provided; the operations plan 
has questionable authority and the use of the plan to grant 
or deny a license is questioned; the operation plan does 
not contain specific criteria for outright rejection of a 
license application--an example being the meaning of "be 
sufficient;" the operation plan review of proposed area of 
operation is questionable in authority for rejection of a 
license; written authorization may be required if the agency 
with authority has a means whereby such may be reasonably 
obtained; a board determination on its own concerning the 
use of an area may be in excess of authority, may give rise 
to conflict of interest and protectionism charges, and, at 
the least, should require specific criteria; and, section 
37-47-201 is the proper section being implemented in the 
rule providing for amendment to functions on the license. 

RESPONSE: The board made a change in the rules to 
clarify that only hunting and fishing are functions that 
require licensing, The other functions, such as lodging, 
which we believe is "facilities," will be listed on the 
license to denote what functions the outfitter has the 
proper equipment, facilities, experience, and knowledge 
to perform. Mr. Cogley indicated that requiring 3 years 
experience is in conflict with the statutes because it would 
mean that an outfitter could not be licensed until age 20. 
Th~ statutes state an applicant must be "at least 18 years 
of age". The statute does not require that persons 18 or 
older shall be licenaed, but rather only seta a minimum 
of "at least 18 years". Mr. cogley comments about the 
experience to become a guide. The cornmenta here reflect 
a misunderstanding of the intended rule becauae of some 
confusing language. The board made changes to clear this 
up and to answer Mr. Cogley's concerna. The operation plan 
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concept has created some disagreement. The board believes 
that the disagreement is, in part based on the total absence 
of the term "operation plan" in legislation--this means 
absence of the term, not absence of authority. Although 
the statutes do not call for an operations plan, the board 
feels the plan is a necessary, authorized, effective, and 
efficient way to compile information required by statute, 
and also to collect statistical information required by 
statute that the board feels it needs in order to properly 
serve its functions. 
Mr. Cogley questions the board's proposed use of the 
information in the plan to grant or deny a license. The 
statutes do require the board to grant or deny licenses 
based on some information required in the operations plan. 
For instance, section 37-47-302 says that an outfitter must 
own or lease equipment and facilities necessary to provide 
the services he advertises. The operations plan details 
what equipment and facilities the outfitter has and also 
what services he or she will advertise to provide. Section 
37-47-301 requires a permit to operate on public lands. The 
operations plan will verify that the applicant has these 
proper permits. Section 37-47-304 requires the applicant 
state the maximum number of guests to be served at one time. 
The operations plan requires this information. The intent 
of the board for requiring the operations plan was simply to 
separate the outfitter application in two parts. One part 
requires information necessary to verify an individual is 
qualified to perform the functions of an outfitter. The 
second part of the application, the operations plan, 
requires information necessary to verify that an individual 
or business owns the proper equipment, facilities, land use 
permits, etc., to provide the services the outfitter will 
be licensed for. One reason for the separation is that 
outfitters in more and more instances do not own businesses, 
but rather are employees of companies or corporations that 
own equipment, facilities, permits, etc., and that contract 
with clients and provide services. These companies may 
provide the information required on the operations plan. 
When a proper operations plan is combined with a valid 
license application, a license could be issued to the 
outfitter "for the use and benefit of the named partnership 
or ~orporation." In further comments, Mr. Cogley has 
concerns where "sufficient" is used in the requirements for 
the operations plan. The board further defined "sufficient" 
and added that definition to the rules. Mr. Cogley 
questions the board's authority to deny a license based on 
it's determination that the area is already "filled up". It 
is not the board's intention that the proposed rule would 
apply in cases where the intended use would adequately 
provide "for the health, safety and welfare of those persons 
using the services of outfitters and for the protection of 
landowners and the general public." Overly congested areas 
may be a danger. Depleted game may destroy the industry 
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entirely. The administration of this provision will be with 
extreme care. The concern that the rule requiring written 
permission by land use agencies might not be valid because 
some agencies do not require written permission was 
considered by the board and the rule changed to accommodate 
the point brought out in this comment. The comment on 
the proposed rules requesting a change in the authorizing 
statute was agreed to by the board and changed. 

COMMENT: Max Barker, outfitter, comments that the 
proposed amount of deposit for certification of hunters 
is excessive and a lesser amount or percentage should be 
stated. 

RESPONSE: We did change the $400.00 deposit 
requirement for certification requirement and now reads as 
advertised in rates as the deposit required. 

COMMENT: John Stuver, outfitter, comments that the 
rules are excellent and that, if it is within the board's 
power, non-resident outfitter licenses should be limited or 
eliminated, to keep resources within the state. 

RESPONSE: It is not within the authority of the board 
to limit or eliminate non-resident outfitter licenses or 
any license if the qualifications are met and the safety and 
welfare of all concerned can be protected. 

COMMENT: D.L. Tennant, outfitter, comments: the review 
and processing fee for existing outfitters is too high; 
outfitters should be allowed to hunt with clients, 
particularly when hunting birds over dogs; the deposit 
requirement is objectionable; and obligations entered should 
not be subject to the new rules. 

RESPONSE: The law requires a fee to be charged to be 
commensurate with the cost and the annual renewal fee is set 
in this fashion. The $75.00 fee for the operation plan is 
a one-time charge and only a major change in the plan will 
result in an additional charge. If we made the rule to read 
that it is legal to hunt with the employing hunter, it would 
result in a large amount of abuse and hardship, as in our 
experience, outfitters and guides like to hunt, but ~lients 
are protective of their chances to bag game and expect that 
the chance is not interfered in by skilled competition. The 
rule is changed insofar as bird hunting is concerned. We 
did delete the $400.00 minimum deposit for certification 
purposes. 

COMMENT: sandra Cahill, outfitter, comments: the 
outfitter records should be completely confidential or a 
different record book should be kept with the statistics and 
no reference to names; and, the number of outfitters should 
be limited. 

RESPONSE: Ms. Cahill felt the outfitter records should 
be more confidential. The board has made these records as 
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confidential as it can under the law. The board proposes 
to delete client names upon release of the records unless 
a subpoena is produced. Ms. Cahill also felt the number 
of outfitters should be limited. This is not within the 
authority of the board. 

COMMENT: Jack Hutchison, outfitter, comments: the $400 
deposit is too high for fishing; the board should have a 
fishing outfitter advisory committee; fishing outfitters 
cannot directly supervise guides; the rules are confusing 
if a person has never been a hunting outfitter; the board 
directors of FFOAM may be a good fishing outfitter advisory 
committee; and, guide license forms should apply to fishing 
guide concerns. 

RESPONSE: There was never a rule written about a 
$400.00 m1n1mum for fishing deposits. The $400.00 minimum 
for use of certification for the B-10 license was removed 
and now reads as advertised as a minimum deposit. As far as 
an advisory committee for fishing outfitters is concerned, 
the board will gladly accept your comments as a group 
or individually. You are right, the outfitter cannot 
absolutely control fishing guides because of the nature of 
the operation, but it is the responsibility of the outfitter 
to hire competent guides and, if not directly supervisable, 
be of such competence to perform adequately under indirect 
supervision. The board will accept that. If the rule is 
confusing to anyone who has never been a hunting outfitter, 
the board will gladly explain any portion. You may write 
any board member or the board office. 

COMMENT: Lee Carlbom, outfitter, comments: the 
outfitter only has the resources to check the guide's 
physical and mental abilities, the board should conduct 
the investigation into the guide's background; and, the 
definition of guide needs to be clarified insofar as camp 
cooks and packers being included or not. 

RESPONSE: Mr. Lee Carlbom commented that an outfitter 
should not be responsible for investigating a guide's 
background. The board does not believe that the rules 
require this. The outfitter will only be responsible for 
information he has knowledge or should have knowledge of 
upon reasonable inquiry. The board will provide information 
that it has available. In part, it will be up to the 
guide to certify that his background does qualify him for 
licensure. Mr. Carlbom also feels that the definition needs 
to be clear. The board believes past enforcement practices 
confused the meaning rather than the definition itself, 

COMMENT: Allan Gadoury, outfitter, comments: the 
operations plan contains provisions that will not allow a 
business to grow, some useless regulation, some unnecessary 
regulation, and existing outfitter equipment does not need 
to be inspected; all licensed guides and outfitters should 
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have a red cross first aid and CPR certification; the 
rule on reporting does not specify whether fish caught and 
released need to be reported and "unusual incidents" is 
vague; in bird hunting, clients prefer the outfitter to 
hunt; the deposit required is too high for float trips; 
and, written permission to hunt and fish on private land 1s 
useless regulation. 

RESPONSE: The board does not agree that the operations 
plan will limit growth of a business. The regulation, if 
useless, would be contrary to the board's function. The 
same is true if unnecessary. Existing outfitter equipment 
may need inspection. The response to the comment pertaining 
to CPR and first aid is the same as to Mr. Kehr's, above. 
Fish taken has been deleted from the reporting requirement. 
Outfitters may hunt with clients while bird hunting, The 
deposit policy of the outfitter now dictates the amount 
required for certification. Written permission to hunt qnd 
fish on private land is a necessary regulation. 

COMMENT: Rick Pasquale, outfitter, comments: when 
government attempts to control a business it only results in 
slowdown, increased costs, and taxes; the rules negate the 
reasons stated for the rules; a basic tenant of business is 
to leave the operational decisions to the operating head, 
when this is not done the business suffers to extinction; 
oversight should be accomplished through testing, 
inspections, and spot checks by appropriate officials, 
the rules expand the function with requirements that are 
nebulous, if a rule cannot be clearly stated to avoid 
misinterpretation it should not be adopted; outfitting is 
a hospitality business, no different than a hotel, motel, 
restaurant, or casino, yet these businesses are not 
regulated to require employees to comply with a list of 
prerequisites or to require approval of an operations plan 
prior to implementing a business decision; terms such as 
camping equipment, personal services, transportion, boats, 
and lodging need to be clarified; experience in marketing, 
advertising, food service, supervision, communications, and 
other things should be a consideration; the outfitter should 
be responsible for determining the qualifications of the 
guide; other skills, besides hunting and fishing, such as 
camp help, cooking, wrangling are just as important; under 
the rules an outfitter cannot train a guide; an additional 
fee should not be required to comply with the new rules, 
an existing outfitter knows what needs to be done or the 
public will not continue with retaining the outfitter; 
confidentiality cannot be assured and the rules should 
provide for damages and remuneration if broken in this 
competitive business; counts of big game is understandable, 
but redundant because of ·tagging, fish counts are ridiculous 
and require accounting that will take away from providing 
services, also fish taken may mean catch and release; and, 
"unusual incidents• is unclear. 
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RESPONSE: Basically, Mr. Pasquale is opposed to any 
rules, feels business should be left alone to compete, and 
that the proposed rules are unnecessary. With all respect, 
this philosophy is debatable. The board's action on these 
rules was taken to abide by the statutes and to improve 
the quality of outfitters and guides and the services they 
provide--any resulting slowdown will be temporary, the 
increase in costs is minimal, and the outfitter industry, 
hopefully, will greatly benefit, We believe these rules 
accomplish positive things. Mr. Pasquale comments that 
under the new rules, an outfitter cannot train his own 
guides. The board has changed the rule. Mr. Pasquale 
states that additional fees should not be required to 
comply with the new rules. The board overruled this comment 
because statutes require that fees be commensurate with 
costs. Mr. Pasquale states, "confidentiality cannot 
be assured and the rules should provide for damages and 
remuneration." The board overrules this comment because 
the board does not have authority to assess damages 
and remuneration. A further comment from Mr. Pasquale, 
referring to records, infers Mr. Pasquale does not agree 
with recording big game or fish taken. The board believes 
that records are necessary on big game taken in order to 
abide by the law. The board agreed on the "fish taken", and 
removed it from the required records. "Unusual incidents", 
as noted by Mr. Pasquale, were also removed from the 
required records rule. 

COMMENT: Allen Schallenberger, outfitter, comments: 
the rules on experience requirements should specify "new" 
applicants and should be expanded to include options such 
as university training, experience as a fish and wildlife 
biologist, game warden experience, and forest service 
experience, and the Montana only requirement is not proper; 
and, the operations plan concept cost is excessive and 
inhibits plans to improve. 

RESPONSE: The rule does say "each applicant for an 
outfitter license shall." This applies to new applicants 
and not renewal applicants. Experience as a guide is the 
only experience that so closely relates to that required to 
be an outfitter, that it is the preferred experience. Other 
types would cause judgment on an individual basis, which 
places discretion in the board, which, in turn, is more 
easily challenged by each applicant than a single, set 
requirement. The board did change the Montana only 
requirement. The cost of $75.00 to file an application 
for operation plan was reviewed in detail and the result is 
that this amount is a fee commensurate with cost, The plan 
inhibits nothing, it is only a part of the record keeping 
and statutory obligations that the board will use to monitor 
the services of the outfitter and guides. 

COMMENT: Gael Larr. outfitter, comments that the guide 
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license should be sent to the outfitter because it is the 
outfitter's responsibility. 

RESPONSE: The guide license will be sent to the 
outfitter. 

COMMENT: Dennis LeVeque, outfitter, comments: the 
procedures, qualifications, plans, and fees have good merit, 
however, concerning the rules on conduct, the board is 
stepping out of its jurisdiction; outfitters should not be 
told how to run a business--written policies, although good 
business, should not be mandated by law; the competitive 
taking of game rule is too broad, certain provisions are 
impossible, duplicates of other laws, not acceptable, 
mandate business practices, and against free enterprise, 
and, judgmental and difficult to enforce. 

RESPONSE: The board did make some changes in the 
conduct rule, but clearly has authority to make such rules. 
The board does not view the rules as telling outfitters how 
to run their businesses, but some guidelines by regulation 
are reasonably necessary and some are mandated by statute. 
The taking of fish or game in competition with clients was 
too broad and difficult to enforce. Change was made, but 
the remaining rule is necessary to protect the general 
public and, hopefully, is clear to identify and enforceable. 
Some duplication of other laws is needed as a reminder that 
it is also outfitter and guide law. Some business practices 
are mandated and very necessary to protect the general 
public. 

COMMENT: Ray Brubaker, acting state director, BLM, 
comments: the operations plan should allow a notice of 
intent in lieu of holding a permit prior to licensure; 
outfitter records should include a copy of the public land 
use permit; conduct provisions should require the licensee 
to send copies of letters from land use agencies pertaining 
to permit status; and, the revocation rule should contain a 
mandatory "will be suspended or revoked" for suspension or 
revocation of land use permits. Other BLM officials made 
similar comments and added: private land bordering public 
land creates a problem with permitting enforcement; and, 
the equipment inspection and fee is confusing in part of the 
rules. 

RESPONSE: The board found no reason why a letter of 
intent could not be approved under the existing rule with no 
change necessary, Mr. Brubaker also comments that outfitter 
records should include a copy of the land agency permit. 
The board overruled this because they felt it would be 
cumbersome to handle and possibly not necessary. The board 
will work with land use agencies to verify permit status. 
Requiring the outfitter to provide letters to the board 
about permit status would be unworkable, except on the 
renewal form, the board determined. The board will continue 
to work with the agencies to try to get the information 
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directly from the agencies to the board. Although, under 
suspension and revocation, the rules do not make it 
manaatory, it is a requirement, andis clearly stated in 
regard to the operations plan, to have the land use agency 
permit. Other BLM officials made a comment about private 
land bordering public land being a problem for BLM 
enforcement. If an outfitter uses the public land without 
a permit, the outfitter is in violation of the law and 
rules. These officials also felt that the fee schedule was 
confusing in regard to inspections. The inspection fee is 
not included in the application for licensure because it 
is part of the operations plan. See response to Mr. Parks, 
above. 

COMMENT: Brian Nelson, outfitter, commented: overall 
the rules are good; the exam should test on law and 
regulations of outfitters and game; enforcement and control 
of pirate outfitters should be made clear; and, a means 
of learning of potential guide infractions should be made 
available to outfitters. 

RESPONSE: The exam does test fish and game and 
outfitter laws, rules, and regulations. Enforcement 
and control of pirate outfitters cannot be extended into 
outfitter and guide rules, but is adequately dealt with by 
statute. Matters pertaining to guide infractions may be 
obtained through the board office. 

COMMENT: John Bartlett, protests the rules and 
comments: three seasons of experience as required is absurd 
and smacks of blatant abuse of power and allows a regulatory 
body to derive a direct benefit by stifling free enterprise; 
and, what was good enough for present outfitters is good 
enough for future outfitters. 

RESPONSE: A rule establishing experience is required 
by legislative directive. Furthermore, it is a good idea 
and may significantly improve the quality of a licensee. As 
explained in the response to Mr. Kehr's comments above, this 
was considered, at length, by the board. · 

COMMENT: Lyle Bainbridge comments: it is unfair to 
require the stated three seasons experience, particularly 
when it applies to someone with sufficient other experience; 
testing and personal interview should be the criteria; and, 
the proposal will deter good people, 

RESPONSE: There may be well-qualified persons with 
practical experience. But, to design a rule that allows 
the board to determine qualifications solely on personal 
interview, allows too much discretion and opens the door 
for challenge by those denied licenses. The board believes 
a set criteria is adequate and fair and will create less 
problems than individual determination. 

COMMENT: Richard Wayman comments: the six-month waiting 
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period for examination should be reconsidered, possibly 
after two failures a waiting period should be required; 
there is room for more specialized licenses; different 
or more consideration should be placed on experience; the 
test could be replaced by verified references, employers, 
agencies, and oral examination; and, some people do not take 
examinations well, but are qualified in all respects. 

RESPONSE: Mr. Richard Wayman comments that the 6 month 
waiting period after failing the examination should be 
reconsidered. The board overrules this comment because the 
board believes that the examination would no longer be a 
valid measure of knowledge if a person could take it so 
often it could be memorized. Mr. Wayman made the comment 
that there is room for a more specialized license. The 
board feels with the proposed rules the licenses can be 
very specific and adequately specialized. Mr. Wayman also 
felt different or more consideration should be placed on 
experience. The board overruled this idea based on reasons 
stated in answering the comments by Mr. Kehr, above. 
The rest of Mr. Wayman's comments are relative to the 
examination, and are changes the board is not authorized by 
statute to make, 

COMMENTS: Tony Schoonen, president, Montana Wildlife 
Federation, comments: the efforts of the board to raise 
qualifications is supported and the concerns about 
outfitters and the general public hunter are justified; it 
appears that the board is soliciting and encouraging an 
oversupply of outfitters and the numbers should be based on 
a demonstrated need; the rules should read "a license may 
be issued" instead of "shall be issued;" the operations 
plan should be filed and approved by the board annually; the 
experience standard should be definite minimum standards and 
qualifications should be fixed and firm; a one-year waiting 
period should be required after failure of an exam; an 
upper limit should be placed on the number of outfitters and 
guides; the operations plan should require a description of 
the overall size of the area to be serviced, boundaries, and 
a state-set capacity and outfitter density, an analysis to 
support the amount of intended use, number of guides, and 
Bize of camp•; the quality and quantity of equipment is a 
proven criteria and the overall capital investment should 
be adequate to provide the services; leased equipment should 
represent no more than 5\ of the overall equipment and 
should be us~d rarely and on a one-time ba•is not regularly; 
public land uBe leases should be limited by qualitative and 
quanitative needs; number of employees should be adequate 
for a quality and safe operation; liability should protect 
from all classes of legal action and cover the state and 
federal agencies from liability; there ahould be a proven 
demonstrated need for outfitter Bervices prior to licensure 
in areas previously unused by outfitter&, no competing uses 
should be licensed where there is an adequate amount of 
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public use, and a license should not be issued to compete 
with an existing use; the determination whether intended 
use will conflict should apply to seasonal and day use also; 
safely guided experiences require persons trained in first 
aid, CPR, and Heimlich maneuver; horses should not be 
allowed to compete with wild ungulate gra~ing animals, not 
over 40% of the available feed should be used by horses, 
supplemental horse feed should be carried, and there should 
be no deterioration of vegetation or soil by horses; a 
knowledgeable horse expert representing the board should 
inspect equipment and livestock and facilities; a new 
applicant should provide ownership proof for all equipment 
and brands should be in the name of the outfitter; the 
amount of use applied for should be commensurate with the 
proven use for the past three years and the rules applicable 
should be amended accordingly; the annual fee should 
include 3% of the gross income, the state would then have a 
true appraisal of the operation and eliminate the outlaw 
outfitter; the number of guest days provided should be 
supplemented by the number of guest days applied for; the 
actual number of animal months of forage use and the amount 
of supplemental feed should be reported; all accidents, the 
causes, and insurance claims should be reported; sufficient 
insurance should be carried to free public and private 
landowners from liability; it should be illegal to operate 
on private land that inhibits public access to public lands; 
camps should be located away from high elevation critical 
big game feeding areas, away from trail junctions and public 
road trail junctions; camps should be screened from public 
view; tent poles, corral poles, and tent floors should be 
stacked; evidence of camps should be obliterated on public 
lands; unused horse feed, cans, and garbage should be packed 
out; the license should not be interpreted as an exclusive 
or preferred use of lands, waters, and resources above 
other public uses; and, subleasing equipment and site 
locations, transfers of permits and licenses should not be 
transferrable. 

RESPONSE: It is not the intent of the board to solicit 
or encourage an over-supply of outfitters, but, at the 
same time, it is not the intent of the board to discourage 
qualified persons from licensing. The board has no 
authority to determine a .eneral, st.tewide, number of 
licenses based on supply or demonstrated need, but, may, 
if the situation warrants it for public safety, limit 
operations in a particular area. A1though the rules touch 
on the concern that there should be a proven demonstrated 
need for a licensee, the board does not believe it has 
authority to write rules for unused areas that would 
correspond to this comment. The word "shall" in the rule is 
the correct word, as the board does not have any discretion 
to deny a license if the qualifications and other 
requirements have been met. The board does not agree that 
an operations plan should be filed annually, because if 
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there is to be a change in the plan, the outfitter must 
apply for an amendment and, otherwise, the information 
would remain the same and only lead to multiple filings 
of the same documentation. The board agrees that the 
experience standard should be definite and minimum 
qualifications should be fixed, but believes the proposed 
rules reflect this adequately. The board believes that a 
six month waiting period for retaking the examination is 
sufficient to protect the credibility of the examination 
and that a one year waiting period is not necessary for such 
purpose. The board believes the rules adequately provide 
for all the items mentioned by Mr. Schoonen that should 
be included in the operations plan. A limit on leased 
equipment would be contrary to statute. The board has 
addressed the stated concerns pertaining to first aid and 
CPR in addressing comments of Mr. Kehr, above. The board 
agrees that a knowledgable person representing the board 
should inspect livestock, equipment, and facilities and 
already is providing this type of inspection. Proof of 
ownership of stock and equipment is already required by 
statute. It is true that the rules do not address proven 
use levels for a period of years to establish prior 
use, but, records available to the board will adequately 
demonstrate this, if a question arises, In regard to a fee 
including a 3% of gross income requirement, the board does 
not have authority to assess fees on this basis. The board 
can see no need that all accidents, causes, and insurance 
claims be reported beyond that required by renewal 
application, The board agrees that sufficient insurance 
should be carried, but believes that it is prescribed 
by proposed rule already. The comment that it should be 
illegal to operate on private land that inhibits public 
access to public lands is overruled, because an outfitter 
operating legally on private land may have a lawful right 
to deny access across that land to any adjoining lands. The 
board agrees that a license should not be interpreted as 
an exclusive or preferred use of the lands, water, and 
resources, but believes that the rules enforce this concept. 
Mr. Schoonen's comments that refer to outfitter use of the 
land, including such things as camp locations, grazing, 
trash removal, camp removal, limits of use, setting 
capacities, etc., are all items that can be, and are, 
handled by public land use agencies. 

COMMENT: David Decker, comments that there should be a 
higher-fee for non-resident outfitters because non-residents 
do not make a financial contribution, through taxes or 
otherwise, to the costs of operating state government. 

RESPO~SE; Mr. Decker's comment is overruled. The 
costs of licensing non-resident outfitters is the same as 
for residents. Fees are required to be commensurate with 
costs. 
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6. No other comments or testimony were received. 

RON CURTISS, CHAIRMAN 
BOARD OF OUTFITTERS 

Certified to the Secretary of State July 18, 1988. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION 

In the matter of the proposed 
adoption by reference of new 
rules for the administration 
of the 1988 federal community 
development block grant 
program 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF 
8.94.3704 INCORPORATION BY 
REFERENCE OF RULES FOR THE 
ADMINISTRATION OF THE 1988 
FEDERAL COMMUNITY 
DEVELOPMENT BLOCK GRANT 
(CDBG) PROGRAM 

1. On April 14, 1988, the Department of Commerce 
published a' notice of a public hearing on the proposed 
adoption of the above-stated rule at page 635, 1988 Montana 
Administrative Register, issue number 7, 

2. The hearing was held on May 5, 1988, at 1:30 p.m., in 
Room C-209 of the Cogswell Building in Helena, Montana. 

3, The Department has adopted rule 8.94.3704 exactly as 
proposed. 

4. It is reasonably necessary to adopt the rule because 
the federal regulations governing the states' administration 
of the 1988 CDBG program and section 90-1-103, MCA, require 
the Department to adopt rules to implement the program. 

5. One person presented oral testimony at the hearing. 
In addition the Department received four written comments 
during the comment period provided by the Administrative 
Procedure Act. Summaries of the principal negative 
comments regarding the 1987 Application Guidelines and Grant 
Administration Manual, and the Department's responses is 
contained in a memorandum dated May 25, 1988, which is 
available from the Local Government Assistance Division, 
Department of Commerce, Capitol Station, Helena, Montana 
59620. 

COMMENT: With respect to housing and neighborhood 
revitalization projects the proposed guidelines (page 62> 
state that the applicants proposing project areas considered 
to be facing the highest need for housing improvements and 
neighborhood revitalization will receive the highest score. 
This provision favors small communities that have a high 
percentage of substandard housing on a city-wide basis and 
discriminates against larger communities whose substandards 
housing stock is proportionately not as large as that of 
smaller communities, 

RESPONSE: Contrary to the assumption underlying this comment, 
the CDBG ranking process for the housing and neighborhood 
revitalization category compares the condition of housing 
stock within proposed project areas rather than on a 
community-wide basis. The final guidelines have been revised 
to make this very clear. There is nothing in the guidelines 
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to preclude or discourage a larger city from targeting two 
or three areas within its jurisdictional area with high 
concentrations of substandard housing stock. Ultimately, 
however, the program is intended to favor those communities 
that demonstrate the greatest severity and extent of need. 

COMMENT: The proposed guidelines specify that in order to 
receive an "above average" or higher score under the "Need 
for CDBG Assistance" ranking criterion applicants for public 
facilities grants must contribute local funds equal to 25 
percent of the non-administrative CDBG funds requested (page 
81). This requirement will unfairly favor large communities 
over smaller communities because, all things being equal, the 
more users there are, the smaller will be the financial burden 
to be borne' by each user. 

RESPONSE: Because the cost of meeting the infrastructural 
needs of large communities is normally greater than it is for 
smaller communities, the advantage of numbers described in 
the comment is ordinarily offset by increased project costs. 
Also, the 25 percent match provision is one of several ranking 
criteria, rather than an absolute requirements, and will be 
waived when a applicant can demonstrate that local residents 
are providing a reasonable level of financial effort, in 
the form of either user fees or assessments to repay bonded 
indebtedness. 

COMMENT: The CDBG guidelines provide only for grants to 
communities. They should be rewritten so as to allow for seed 
money grants to nonprofit associations involved in efforts to 
develop and market new products in Montana, 

RESPONSE: Under the federal statute establishing the CDBG 
program only general purpose units of local government may 
receive grants, and the activities described in the comment 
are not fundable activities. 

6. No other comments or testimony were received. 

7. The reasons for and against adopting the rules are 
embodied in the comments and responses contained in item 5, 
above. 

DEPARTMENT OF COMMERCE 

.,,G~~ G FF , BR Zl 
STAF T RNEY 

Certified to the Secretary of State, July 18, 1988 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the repeal 
of Rules 11,7.101, 11.7.102 
and 11.7.104 and the 
adoption of Rules 11.7.103, 
11.7.110, 11.7.111, 11.7.112, 
and 11.7.113 pertaining to 
foster care placement of 
children 

NOTICE OF THE REPEAL OF 
RULES 11.7.101, 11,7.102 
AND 11.7.104 AND THE 
ADOPTION OF RULES 11,7,103, 
11,7.110. 11.7.111, 
11,7.112 AND 11.7.113 
PERTAINING TO FOSTER CARE 
PLACEMENT OF CHILDREN 

TO: All Interested Persons 

1. On June 9, 1988, the Department of Family Services, 
published notice of the proposed adoption of rules and the 
repeal of Rules 11.7,101, 11.7.102 pertaining to foster care 
placement of children at page 1052 of the 1988 Montana 
Administrative Register, issue number 11. 

2. The department has repealed 
11.7.102 and 11.7.104 as proposed. 

Rules 11.7.101, 

3. The department has adopted the 
proposed with the following changes 
Implementation. 

following rules as 
in Authority and 

RULE I 11.7.103 DEFINITIONS 

AUTH: Sections 41-3-1103 and 52-1-103, MCA; AUTH 
Extension, Sec. 113, Ch. 609, L. 1987, Eff. 10/1/87 

IMP: Sections 41-3-1103 and 52-1-103, MCA 

RULE II 11,7.110 GENERAL REQUIREMENTS 

AUTH: Sections 41-3-1103 and 52-1-103, MCA; AUTH 
Extension, Sec. 113, ch. 609, L. 1987, Eff. 10/1/87 

IMP: Sections 41-3-1103 and 52-1-103, MCA 

RULE III 11.7.111 VOLUNTARY PLACEMENT 

AUTH: Sections 41-3-1103 and 52-l-103, MCA; AUTH 
Extension, Sec. 113, Ch. 609, L. 1987, Eff. 10/1/87 

IMP: Sections 41-3-1103 and 52-1-103, MCA 

RULE IV 11.7,112 CRITERIA FOR PLACEMENT 

AUTH: Sections 41-3-1103 and 52-1-103, MCA; AUTH 
Extension, Sec. 113, Ch. 609, i. 1987, Eff. 10/1/87 

IMP: Sections 41-3-1103 and 52-1-103, MCA 
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RULE V 11.7.113 PLACEMENT IN RESIDENTIAL TREATMENT 

AUTH: Sections 41-3-1103 and 52-1-103, MCA; AUTH 
Extension, Sec. 113, Ch. 609, L. 1987, Eff. 10/1/87 

IMP: Sections 41-3-1103 and 52-1-103, MCA 

4, No written comments or testimony was received. 

Certified to the Secretary of State ------~J~~~l~y~1~8~----· 1988. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rale 11.7.401 
and the adoption of rules 
pertaining to residential 
placement of youth in need 
of supervision and 
delinquent youth 

NOTICE OF AMENDMENT OF RULE 
11,7.401 AND THE ADOPTION 
OF RULES PERTAINING TO 
RESIDENTIAL PLACEMENT OF 
YOUTH IN NEED OF SUPER­
VISION AND DELINQUENT YOUTH 

TO: All Interested Persons 

1. On June 9, 1988, the Department of Family Services, 
published notice of the proposed amendment of Rule 11.7. 401 
and the adoption of rules pertaining to residential placement 
of youth in need of supervision and delinquent youth at page 
1057 of the 1988 Montana Administrative Register, issue number 
11. 

2, The department has amended Rule 11.7.401 as proposed 
with the following changes in Authority and Implementation. 

11.7.401 DEFINITIONS 

AUTH: Section 52-1-103, MCA 
IMP: Sections 41-5-527 through 41-5-529 and 52-1-103, 

MCA 

3. The department has adopted the 
proposed wit the following changes 
Implementation. 

following rules as 
in Authority and 

MCA 

RULE I 11.7.409 CRITERIA FOR APPROVING RECOMMENDATIONS 

AUTH: Section 52-1-103, MCA 
IMP: Sections 41-5-527 through 41-5-529 and 52-1-103, 

RULE II 11.7.411 RECOMMENDATIONS FOR RESIDENTIAL 
TREATMENT 

AUTH: Section 52-1-103, MCA 
IMP: Sections 41-5-527 through 41-5-529 and 52-1-103, 

MCA 

4. No written comments or ,testimony was, received. 

( l 

Direc 
ser· 

Certified to the Secretary of State July 18 

( 

1988. 
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Rule 
12.7.501 pertaining to 
Fish Disease Certification 

TO: All interested persons 

NOTICE OF AMENDMENT 
OF RULE 12.7.501 
PERTAINING TO FISH 
DISEASE CERTIFICATION 

1. On ,June 9, 1988 1 the Montana Department of Fish, 
Wildlife, and Parks gave notice of proposed amendment to Rule 
12.7.501 pertaining to fish disease certification, on page 1060 
of the Montana Administrative Register, issue number 11. 

2. No public hearing was held nor was one requested. The 
department has received no written or oral comments concerning 
these rules. 

3. Based on the foregoing, the department hereby adopts 
the rule as proposed. 

RO~.~ 
Associate Director 
Montana Department of 
Fish, Wildlife and Parks 

Certified to the Secretary of State --~J~u~l~y~18~--' 1988. 
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BEFORE THE DEPARTMENT OF HIGHI'i'AYS 
OF THE STATE OF MONTANA 

In the matter of the 
adoption, amendment, and 
repeal of rules in Title 18, 
Chapter 8 (Highways, Gross 
Vehicle Weight) 

NOTICE OF THE ADOPTION OF 
18.8.509A, 18.8.510A, 
18.8.510B, 18.8.511A, 
18.8.519, 18.8.602, 
18.8.1008; Al'IENDMENT AND 
REPEAL OF RULES IN 
CHAPTER 8 

TO: All Interested Persons: 

1. On June 9, 1988, the Department of Highways 
published a notice to revise Chapter 8, Gross Vehicle 
Weight Division, at pages 1065 through 1116, 1988 Montana 
Administrative Register, issue number 11. 

2. The department has adopted, amended, and repealed 
the rules as proposed in the notice, with the following 
changes in Rule V: 

(E) PERMIT RESTRICTIONS REGARDING HOURS OF OPERATION 
SHALL NOT APPLY IN EMERGENCY MOVE SITUATIONS. ALL FLAG CAR 
AND SIGNING REQUIREMENTS SHALL APPLY. 

(F) PERMITS ARE REQUIRED WHEN A TOW VEHICLE EXCEEDS 
STATUTORY WEIGHT REQUIREMENTS. PERMITS ARE ALSO REQUIRED 
IF THE TOW VEHICLE IS LEGAL BUT STATUTORY WEIGHTS ARE 
EXCEEDED ON THE VEHICLE BEING TOWED. OVERWEIGHT PERMITS 
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SHALL BE VALID FOR ALL KINDS OF LOADS INCLUDING BUILT UP 
LOADS, ONLY ONE PERMIT IS REQUIRED FOR BOTH THE TOW 
VEHICLE AND THE VEHICLE PLUS ANY LOAD BEING TOWED. ALL 
PERMITS MUST BE OBTAINED AND CARRIED IN THE TOW VEHICLE 
PRIOR TO ITS OPERATION EXCEEDING STATUTORY LIMITS. 

(G) FOR MOVES IN EXCESS OF 100 MILES FROM THE EMER­
GENCY SCENE, THE TOW VEHICI,E MAY TOW VEHICLES OR VEHICLE 
COMBINATIONS TO THE NEAREST CITY OR TOWN FROM THE EMERGENCY 
SCENE WHERE THE LOAD MAY SAFELY BE ADJUSTED TO CONFORM TO 
MAXIMUM STATUTORY LIMITS. 

Thi~ rule i~ advisory only, but may be a correct interpre­
tation of the law. 

Auth: IMPLIED, 61-10-121 and 61-10-141 MCA; IMP, 61-10-121 
and 61-10-141 MCA. 

3. Comments were received from the Montana Tow Truck 
A~sociation addre~sing the problems of re~ponding to 
emergencie~ at night with permit re~trictions on oversized 
vehicles or loads, problems with the use of permits for 
overweight loads and the need for an operating area in 
which the oversize load need not be adjusted in an emer­
gency situation. The above changes to the rule were made 

to alleviate the problems raised by the association. 

/7 / / . 
B:r;_: 4rt.-• t/ ?:.:;d/ 
~~ ry J. wicks 

~irector of Highways 

Certified to the Secretary of State July 18, 1988. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rules 46.11.101 and 
46.11.131 pertaining to the 
food stamp program 

NOTICE OF THE AMENDMENT OF 
RULES 46.11.101 AND 
46.11.131 PERTAINING TO THE 
FOOD STAMP PROGRAM 

TO: All Interested Persons 

1. On June 9, 1988, the Department of Social and Reha­
bi.litation Services published notice of the proposed amendment 
of Rules 46.11.101 and 46,11.131 pertaining to the food stamp 
program at page 1185 of the 1988 Montana Administrative Regis­
ter, issue number 11. 

2. The Department has amended Rules 46.11.101 and 
46.11.131 as proposed, 

3. No written comments or testimony were received, 

ta-

Certified to the Secretary 
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VOLUME NO. 42 OPINION NO. 94 

COUNTY COMMISSIONERS - Serving as county commissioner 
and county high school trustee simultaneously; 
PUBLIC OFFICE Serving as county commissioner and 
county high school trustee simultaneously; 
SCHOOL BOARDS Serving as county commissioner and 
county high school trustee simultaneously; 
MONTANA CODE ANNOTATED - Sections 7-4-2110, 7-5-2103, 
7-8-2216, 20-3-310, 20-6-213, 20-6-217, 20-6-309; 
MONTANA CONSTITUTION - Article VII, section 10; 
OPINIONS OF THE ATTORNEY GENERAL - 8 Op. Att'y Gen. at 
402 (1920). 

HELD: 1. The offices of county commissioner and county 
high school trustee are incompatible, and one 
individual may not hold both offices 
simultaneously. 

2. Although an individual may not simultaneously 
hold the offices of county commissioner and 
county high school trustee, state law does not 
prevent an individual from holding one of 
these offices while seeking the other. 

John T. Flynn 
Broadwater County Attorney 
Broadwater County Courthouse 
Townsend MT 59644 

Dear Mr. Flynn: 

B July 1988 

You have asked my opinion on the following questions: 

1. May an individual simultaneously hold the 
offices of county commissioner and county 
high school trustee? 

2. What is the procedure to be followed when 
a person holding one position files and 
runs for an incompatible office? 

The general rule is that public offices may not be'held 
concurrently by the same person if those offices are 
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incompatible in nature. State ex rel. Klick v. Wittmer, 
50 Mont. 22, 144 P. 648 lT§T4i:-The KITCkopinion sets 
forth a number of factors that shoul~considered in 
determining whether offices are incompatible. 

As you note in your opinion request, in 8 op. Att'y Gen. 
at 402 (1920) it was held that the office of county 
commissioner was incompatible with the office of school 
trustee. Citing the Klick opinion, the 1920 Attorney 
General's Opinion concluded that the nature and duties 
of the two offices were such that it would be improper 
for one person to retain both offices. Crucial to the 
opinion's conclusion was the fact that under state law a 
county commissioner had certain supervisory powers over 
a school trustee. 

The reasoning followed in 8 Op. Att'y Gen. at 402 (1920) 
is still persuasive. Existing state statutes continue 
to give county commissioners some supervision over 
school trustees. County commissioners also have other 
responsibilities with respect to school districts. See, 
~· SS 7-4-2110, MCA (county commissioners superVISe 
the official conduct of all county officers and officers 
of districts and other subdivisions of the county 
charged with assessing, collecting, safekeeping, 
managing, or disbursing the public revenues); 7-5-2103, 
MCA (county commissioners divide counties into school 
districts) ; 7-8-2216 (county commissioners may sell 
county property to school district); 20-3-310, MCA 
(county commissioners may suspend a school trustee when 
charges are preferred against that trustee); 20-6-213, 
20-6-217, 20-6-309, MCA (county commissioners hear 
appeals on decisions by school superintendents on 
transfers of territory from one elementary district to 
another, creation of new elementary districts, and 
organization of a joint high school district) • There 
are also several statutes concerning the duties of a 
board of county commissioners to levy taxes to finance 
local education. 

For the above-stated reasons, I believe that the 
conclusion reached in 8 Op. Att' y Gen. at 402 (1920) 
remains valid, in spite of the fact that many of the 
duties of the two offices in 1920 have since been 
amended or repealed. The current nature and duties of 
the offices of count~ commissioner and county high 
school trustee could give rise to possible conflicts of 
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governmental interest if one person were to retain both 
offices simultaneously. 

Your second question concerns the effect of the filing 
by an officeholder for a second office that is 
incompatible. As a rule, Montana law does not prevent 
an officeholder from seeking an incompatible office, but 
rather from holding incompatible offices. See Committee 
for ~ Effective Judiciary v. State of Montana, 41 St. 
Rptr. 581, 679 P.2d 1223 U984), in which the Court 
recognized the existence of a general constitutional 
scheme declaring indirectly the rights of all 
officeholders in all branches of government to seek 
other office while still holding office. 41 St. Rptr. 
at 587, 679 P.2d at 1228. 

An exception to this general scheme is found in 
Article VII, section 10 of the Montana Constitution, 
which requires that one who holds a judicial position 
must forfeit the office by filing for an elective public 
office other than a judicial position. By contrast, 
there is no comparable prohibition for the offices of 
county commissioner or county high school trustee. 

THEREFORE, IT IS MY OPINION: 

1. The offices of county commissioner and county 
high school trustee are incompatible, and one 
individual may not hold both offices 
simultaneously. 

2. Although an individual may not simultaneously 
hold the offices of county commissioner and 
county high school trustee, state law does not 
prevent an individual from holding one of 
these offices while seeking the other. 
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VOLUME NO. 42 OPINION NO. 95 

LIENS - Delinquent taxes, mobile hornes1 
PROPERTY, PERSONAL - Delinquent taxes, mobile homes; 
PROPERTY, REAL- Delinquent taxes, mobile hornes1 
REVENUE, DEPARTMENT OF - Delinquent taxes, mobile homes; 
TAXATION AND REVENUE - Delinquent taxes, mobile homes; 
MONTANA CODE ANNOTATED Sections 15-1-101 (1) (g), 
15-1-101 (1) (k) • 15-6-134. 15-16-102. 15-16-111, 
15-16-113, 15-16-401 to 15-16-403, 15-17-911, 15-24-202 
to 15-24-204, 15-24-208, 70-1-105, 70-1-108; 
OPINIONS OF THE ATTORNEY GENERAL - 40 Op. Att'y Gen. No. 
80 (1984), 36 Op. Att'y Gen. No. 69 (1976). 

HELD: 1. A lienholder must pay the delinquent real 
property taxes on a mobile horne classified as 
an improvement before repossessing and moving 
the mobile horne. 

2. A lienholder must pay the delinquent personal 
property taxes on a mobile home which is not 
classified as an improvement before 
repossessing and moving the mobile horne. 

3. If the owner of a mobile horne which is not 
classified as an improvement fails to make the 
first-half payment of personal property taxes 
and the first-half taxes become delinquent, 
the penalty and interest provisions of section 
15-16-102, MCA, apply and the mobile horne may 
be seized and sold for delinquent taxes 
pursuant to sections 15-17-911 and/or 
15-16-113, MCA. 

Harold F. Hanser 
Yellowstone County Attorney 
Yellowstone County Courthouse 
Billings MT 59101 

Dear Mr. Hanser: 

12 July 1988 

You have requested my opinion on three questions I have 
phrased as follows: 
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1. When a mobile home is classified as an 
improvement to real property, may a 
lienholder repossess the mobile home and 
move it off the land without paying the 
deliquent taxes owed on the mobile horne? 

2. When a mobile home which is not 
classified as an improvement is 
repossessed by a lienholder, may the 
lienholder repossess and move the mobile 
home without paying the delinquent 
property taxes owed on the mobile home? 

3. If the owner of a mobile home which is 
not classified as an improvement fails to 
make the first-half payment of personal 
property taxes and the first-half taxes 
become delinquent, may penalty and 
interest be assessed pursuant to section 
15-16-102, MCA, and may the county 
treasurer levy upon and take into 
possession the mobile home and proceed to 
sell it as provided in section 15-16-113, 
MCA? 

Your first question concerns mobile homes classified as 
improvements to real property. Pursuant to section 
15-1-101(1) (g), MCA, when the Department of Revenue or 
its agent determines that the permanency of location of 
a mobile home has been established, the mobile home is 
presumed to be an improvement to real property. "A 
mobile home or housetrailer may be determined to be 
permanently located only when it is attached to a 
foundation which cannot feasibly be relocated and only 
when the wheels are removed." S 15-1-101 (1) (g), MCA. 
Under the state's property classification system, 
improvements which are not "classified otherwise" are 
taxed as class four property. S 15-6-134, MCA. A 
mobile home considered an improvement is not "classified 
otherwise" and is therefore class four property. 

Section 15-16-403, MCA, provides: 

Every tax due upon real property is a lien 
against the property assessed, and every tax 
due upon improvements upon real estate 
assessed to other than the owner of the real 
estate is a lien upon the land and 
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improvements, which several liens attach as of 
January 1 in each year. 

A tax lien on personal or real property is superior to 
other liens. United States v. Christensen, 218 F. Supp. 
722 (D. Mont.l9'63T ;--w<ip. Att 1y Gen. No. 80 at 320 
(1984). 

The statutory sections which specifically concern 
taxation of mobile homes, Title 15, chapter 24, part 2, 
MCA, include provisions concerning payment of personal 
property taxes on mobile homes not taxed as 
improvements, and the display of tax-paid stickers on 
such homes. § 15-24-202, MCA. Section 15-24-202, MCA, 
also provides in part: 

(4) The tax-paid sticker and receipt are not 
required for mobile homes which are classified 
as improvements to land, but payment of the 
assessed property taxes and display of a 
mobile horne movement declaration of 
destination are required before moving the 
mobile home. 

The statutes also provide that moving a mobile horne on 
which property taxes are unpaid is a misdemeanor. 
S 15-24-208, MCA. 

The statutes requiring payment of property taxes prior 
to moving a mobile horne classified as an improvement 
provide no exception for lienholders. It is therefore 
my opinion that a lienholder who wishes to repossess and 
move a mobile horne classified as an improvement to real 
property must pay the delinquent property taxes owed on 
the mobile home prior to moving it. As stated above, 
the tax lien is superior to other liens. 

Your second question concerns whether a lienholder must 
pay personal property taxes due on a mobile horne which 
is not classified as an improvement before repossessing 
it. Personal property includes a mobile horne which is 
not classified as an improvement. SS 15-1-101 (1) (k), 
70-1-105, 70-1-108, MCA. S 15-16-113, MCA. Pursuant to 
section 15-16-401, MCA, every tax has the effect of a 
judgment against the person, and every lien created by 
Title 15 has the force and effect of an execution duly 
levied against all personal property in the possession 
of the person assessed from and after the date the 
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assessment is made. "The judgment is not satisfied nor 
the lien removed until the taxes are paid or the 
property sold for the payment thereof," § 15-16-401, 
MCA. See !!!£ Ford ~ Company v. Linnane, 102 Mont. 
325, 335, 57 P.2d 803, 806 U936). 

Section 15-16-402, MCA, provides in part: 

(1) Every tax due upon personal property is a 
prior lien upon any or all of such property, 
which lien shall have precedence over any 
other lien, claim, or demand upon such 
property, and except as hereinafter provided, 
every tax upon personal property is also a 
lien upon the real property of the owner 
thereof on and after January l of each year. 

The lien on personal property provided for in section 
15-16-402, MCA, is not extinguished when the property 
against which the tax was assessed is transferred to a 
third party. 36 Op. Att'y Gen. No. 69 at 456 (1976). 

Additionally, as I noted in my response to your first 
question, the statutes that specifically concern 
taxation of mobile homes provide for issuance of tax­
paid stickers to the owners of mobile homes which are 
not improvements when the personal property taxes and 
any interest and penalty owed are paid in full. 
§ 15-24-202 (3), MCA. No mobile home is to be moved 
unless the taxes have been paid in full to the county 
treasurer. §§ 15-24-202 (3), 15-24-203, 15-24-204, 
15-24-208, MCA. Again, there is no exception provided 
for lienholders. 

It is my op1n1on that a lienholder who wishes to 
repossess and move a mobile home which is not classified 
as an improvement must pay off the prior lien, i.e., the 
personal property taxes on the mobile home, before 
moving it. 

Your third question concerns whether the penalty and 
interest provisions in section 15-16-102, MCA, or the 
seizure and sale provisions in section 15-16-113, MCA, 
apply in a situation where the owner of a mobile home 
fails to make the first-half payment of personal 
property taxes and those taxes become delinquent. 

Section 15-24-202, MCA, provides in part: 
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(1) (a) The owner of a mobile home or house­
trailer which is not taxed as an improvement, 
as improvements are defined in 15-1-101, shall 
pay the personal property tax in two 
payments ..• 

(b) The first payment is due within 30 days 
from the date of the notice of taxes due. 

(c) The second payment is due no later than 
September 30 of the year in which the property 
is assessed. 

(d) If not paid on or before the date due, 
the tax is considered delinquent and subject 
to the penalty and interest provisions in 
15-16-102 applicable to other delinquent 
property taxes. The penalty must be assessed 
and interest begins to accrue on the first day 
of delinquency. 

This section was amended in 1987 in order to clarify 
that penalty and interest should be assessed if a mobile 
home owner fails to pay the first-half taxes within 30 
days from the date of the notice of taxes due. Minutes 
and Exhibits of the senate Taxation Comm. Hrg. on 
S.B. 145, Jan. 28, 1987. Clearly, when the payment of 
the first half of personal property taxes becomes 
delinquent as set forth above, the interest and penalty 
provisions of section 15-16-102, MCA, apply. The 
penalty is assessed and interest begins to accrue on the 
first day of delinquency. S 15-24-202(1) (d), MCA. 

The seizure and sale provisions of sections 15-16-113 
and 15-17-911, MCA, may also apply when the first-half 
payment of taxes is delinquent. Section 15-16-113, MCA, 
is applicable if the delinquent personal property taxes 
are not a lien upon real property sufficient to secure 
the payment of the taxes. SS 15-16-111, 15-16-113, MCA. 
Section 15-17-911, MCA, provides that seizure and sale 
of personal property are authorized at any time after 
the date the personal property taxes become delinquent. 
That section also authorizes institution of a civil 
action for collection of the taxes. If first-half taxes 
are not. paid in a timely fashion, they are, pursuant to 
section 15-24-202(1), MCA, delinquent, and the procedure 
set forth in section 15-17-911, MCA, may be followed by 
the county treasurer. 
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THEREFORE, IT IS MY OPINION: 

1. A lienholder must pay the delinquent real 
property taxes on a mobile home classified as 
an improvement before repossessing and moving 
the mobile home. 

2. A lienholder must pay the delinquent personal 
property taxes on a mobile home which is not 
classified as an improvement before 
repossessing and moving the mobile home. 

3. I:fi the owner of a mobile home which is not 
classified as an improvement fails to make the 
first-half payment of personal property taxes 
and the first-half taxes become delinquent, 
the penalty and interest provisions of section 
15-16-102, MCA, apply and the mobile home may 
be sei~ed and sold for delinquent taxes 
pursuant to sections 15-17-911 and/or 
15-16-113, MCA. 

~
us, 

IKE GREELY 
Attorney General 
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VOLUME NO. 42 OPINION NO. 96 

HIGHWAYS "No Trespassing" notice along unfenced 
private property lying adjacent to county road; 
TRESPASS - Use of "No Trespassing" notice on unfenced 
property lying adjacent to public road; 
MONTANA CODE ANNOTATED - Section 45-6-201. 

HELD: Private property that is unfenced along public 
roadways may not be closed to public access 
through the use of orange markings placed on 
posts located where the road enters the 
private property. 

13 July 1988 

Wm. Nels Swandal 
Park County Attorney 
Park County Courthouse 
Livingston MT 59047 

Dear Mr. Swandal: 

You have asked my opinion on the following question: 

May "No Trespassing" notices be placed within 
a county road right-of-way on the posts of a 
fenceline that lies perpendicular to the road 
and delineates private property that a 
landowner desires to close to public access? 

Your opinion request evolved through the interaction of 
three groups: landowners who desire to post their 
property in compliance with the revised criminal no­
trespassing statute, S 45-6-201, MCA; sportsmen who 
desire enhanced public access and claim the "No 
Trespassing" signs mislead the public, and Park County 
officials who seek to settle the dispute while 
protecting the integrity of the county road right-of­
way. 

The county roads in question are public rights-of-way 
that run through private property that is unfenced along 
the roadway. Occasionally the roadways cross a property 
line that divides t~No parcels held in separate 
ownership. On these property lines the landowners erect 
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fences, often in conjunction with stock grates across 
the road surface. The fences separate one grazing field 
from another, but the county road that bisects the open 
pasture is otherwise unfenced along its route. 

The owners of these pastures have adopted an easy method 
of posting their fields closed to trespassing. Upon the 
assumption that the point at which the public road 
crosses the fenceline and cattle grate is an access 
point, the owners have painted orange the posts on 
either side of the grate. This assumption is based upon 
the revised criminal trespass statute, S 45-6-201, MCA. 
That statute provides that orange paint on fence posts 
may be used to give notice of no trespassing. The 
statute contains several requirements that must be met 
before property is considered closed. One such 
requirement is that each •normal point of access" must 
be posted with the proper amount of orange paint. 
Apparently, the landowners have attempted to convey to 
motorists that the property on either side of the road, 
following the orange marking, is closed to the public. 

The immediate problem with this practice of posting is 
that orange paint on either side of an entry through a 
fenceline typically indicates that all property beyond 
the marking is closed to access. On similar facts the 
Montana Supreme Court recently upheld the criminal 
trespass conviction of a motorist who inadvertently 
drove down a road through a gate marked with orange 
paint. State ~ Blalock, 45 St. Rptr. 1008, __ P.2d 

(198~The landowners in your request are unable 
~convey through their orange marking that a motorist 
may cross the fenceline, enter the next field, stay on 
the roadway and not actually trespass. As the 
sportsmen 1 s group has brought to your attention, this 
form of posting will likely mislead the public. 

The landowners 1 intent here is clear. Unfortunately, 
the liberal posting requirements of the revised criminal 
trespass statute were not designed for application to 
the present situation. I doubt that the Legislature 
anticipated or contemplated the factual situation of an 
unfenced public right-of-way crossing fields that 
landowners wanted closed. The points of access for 
these fields actually run the entire length of the 
unfenced public road. The situation simply does not 
lend itself to easy and unambiguous posting. 
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Landowners who desire the result of effective posting 
without additional fence construction must therefore 
pursue alternatives to orange markings. One alternative 
would be to place a conspicuous sign on the roadway's 
edge upon entering the private property stating "Private 
Property, No Trespassing Next Miles." Another 
alternative would be to place conventional "No 
Trespassing" signs at regular intervals along the 
private property bordering the road. In any case, the 
present practice of painting the posts adjoining the 
roadway at a fenceline is a misapplication of the notice 
provisions of section 45-6-201, MCA. The misapplication 
not only fails to legally close the adjacent property to 
trespassing but also inhibits the public's use and 
enjoyment of the road. 

THEREFORE, IT IS MY OPINION: 

Private property that is unfenced along public 
roadways may not be closed to public access through 
the use of orange markings placed on posts located 
where the road enters the private property. 
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VOLUME NO. 42 OPINION NO. 97 

COUNTY OFFICERS AND EMPLOYEES - Members of recognized 
search and rescue units as auxiliary officers of county 
sheriff: 
SHERIFFS - Members of recognized search and rescue units 
as auxiliary officers of county sheriff: 
WORKERS' COMPENSATION Coverage of members of 
recognized search and rescue units: 
MONTANA CODE ANNOTATED - Sections 7-32-201 to 7-32-235, 
7-32-2121(11): 
OPINIONS OF THE ATTORNEY GENERAL - 36 Op. Att'y Gen. 
No. 6 (1975). 

HELD: Members of a recognized search and rescue unit 
are auxiliary officers and must be provided 
full workers' compensation coverage when 
engaged in a search, training, or testing 
operation called and supervised by the 
sheriff. 

14 July 1988 

John W. Robinson 
Ravalli County Attorney 
Ravalli County Courthouse 
Hamilton MT 59840 

Dear Mr. Robinson: 

You have requested my opinion on the following 
questions: 

1. Are members of recognized search and 
rescue units "auxiliary officers" and 
thereby covered under workers' compen­
sation laws? 

2. If members of recognized search and 
rescue units are not auxiliary officers, 
can they be covered by workers' 
compensation for liability purposes when 
such units are called out by the sheriff 
for a search or for mandated training or 
testing? · 
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In 1985 the Legislature amended section 7-32-235, MCA, 
by adding subsections (1) and (3), MCA, which authorize 
a county to "establish or recognize one or more search 
and rescue units within the county" and to support the 
units financially by means of a property tax. Your 
questions concern the county's responsibility for 
providing workers' compensation coverage for members of 
a search and rescue unit which the county has recognized 
under section 7-32-235(1), MCA. If the members of such 
a unit are "auxiliary officers," then section 
7-32-203 (2), MCA, requires the law enforcement agency 
that utilizes them to provide full workers' compensation 
coverage while the auxiliary officers are providing 
actual service for the law enforcement agency. 

Prior to 1977 there was little statutory guidance on 
questions concerning voluntary law enforcement groups 
such as search and rescue associations. See, ~· 36 
Op. Att'y Gen. No. 6 at 300 (1975). Follow~ng a 
statewide survey by the Montana Board of Crime Control 
which revealed wide variations in the performance, 
training, authority, and supervision of such groups, the 
1977 Legislature enacted Senate Bill 152 (1977 Mont. 
Laws, ch. 85), now codified at sections 7-32-201 to 
234, MCA, which addressed the regulation of all 
volunteer members of law enforcement agencies. Senate 
Bill 152 distinguished between "auxiliary officers" and 
"reserve officers," established qualification and 
training standards for reserve officers, and defined the 
role and authority of auxiliary officers. 

In 1981 the Legislature added section 7-32-235, MCA, to 
the statutory provisions on reserve and auxiliary 
officers. The new statute provided that search and 
rescue units are under the operational control and 
supervision of the county sheriff having jurisdictic:m. 
When the 1985 amendments discussed above were enacted, 
this provision became subsection (2) of section 
7-32-235, MCA. 

The 1981 legislation which expressly gave the county 
sheriff supervisory control over search and rescue 
operations 11981 Mont, Laws, ch. 42) contained an 
instruction stating that the new statute was intended to 
be codified as an integral part of Title 7, chapter 32, 
part 2, MCA, and that the provisions of Title 7, chapter 
32, part 2, MCA, apply to the new statute. To conform 
the statutory list of duties of the sheriff, the 
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legislation also amended section 7-32-2121, MCA, by 
adding subsection (11), which requires the sheriff to 
"take charge of and supervise search and rescue units 
and their officers whenever search and rescue units are 
called into service." 

Section 7-32-201 (1), MCA, defines ''auxiliary officer" as 
"an unsworn, part-time, volunteer member of a law 
enforcement agency who may perform but is not limited to 
the performance of such functions as civil defense, 
search and rescue, office duties, crowd and traffic 
CO'ilt"r''1,-and cr~me prevention activities." (Emphasis 
added.) Subsection (3) defines "law enforcement agency" 
as "a law enforcement service provided directly by a 
local government." 

In view of the legislative history and express language 
of the involved statutes, I conclude that members of a 
county-recognized search and rescue unit are "auxiliary 
officers" and thereby subject to the applicable 
provisions of Title 7, chapter 32, part 2, MCA. Cf. 
State ~Lemmon, 41 St. Rptr. 2359, 692 P.2d 455 (1984f 
(member o""f'Sheriff' s posse is an auxiliary officer) . 
Search and rescue unit members are unsworn part-time 
volunteers who provide a law enforcement service when 
called out on a search by the sheriff. While such 
auxiliary officers are exempt from the qualification and 
training requirements which apply to reserve officers 
(seeS 7-32-234, MCA), I further conclude that the full 
workers' compensation coverage required by section 
7-32-203(2), MCA, should also extend to any training or 
testing exercises which are conducted on the orders and 
at the direction of the sheriff. See S 7-32-231, MCA. 
While engaged in training or testing operations under 
the sheriff's supervision, the auxiliary officers are 
providing "actual service for a law enforcement agency" 
and should be insured by the agency under its workers' 
compensation coverage. SeeS 7-32-203(2), MCA. 

These conclusions make it unnecessary to address your 
second question. 
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THEREFORE, IT IS MY OPINION: 

Members of a recognized search and rescue unit are 
auxiliary officers and must be provided full 
workers' compensation coverage when engaged in a 
search 1 training 1 or testing operation called and 
supervised by the sheriff. 
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VOLUME NO. 42 OPINION NO. 98 

CITIES AND TOWNS - Authority to overrule decision of 
city library board of trustees; 
LIBRARIES - Authority of library board of trustees; 
URBAN RENEWAL - Authority of city commission to overrule 
library board decision in order to promote redevelopment 
in urban renewal area; 
MONTANA CODE ANNOTATED- Section 22-1-309(4); 
OPINIONS OF THE ATTORNEY GENERAL - 41 Op. Att' y Gen. 
No. 91 (1986). 

HELD: A'city commission does not have the authority 
to overrule a decision by the city library 
board of trustees not to sell or lease a 
parking lot held in the name of the city and 
purchased to serve the library's parking 
needs. 

18 July 1988 

David Gliko 
Great Falls City Attorney 
P.O. Box 5021 
Great Falls MT 59403-5021 

Dear Mr. Gliko: 

You have requested my opinion on the following question: 

May the city commission overrule a decision by 
the city library board of trustees not to sell 
or lease a parking lot held in the name of the 
city and purchased to service the library's 
parking needs? 

In 1965 the Board of Trustees of the Great Falls City 
Library asked the city to issue general obligation bonds 
in order to finance the construction of a new library. 
The bond issue was placed on the ballot and approved by 
the Great Falls voters. The general obligation bonds 
were issued in the name of the city, and the new library 
was constructed. Some of the bond money was used to 
purchase a parking lot for the library. Title to the 
parking lot was conveyed by the sellers to the city. 
Since 1965 the library board has leased out parking 
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spaces in the lot to the public and has received the 
income from the leases. 

Recently a developer who is interested in refurbishing 
an apartment building adjacent to the library parking 
lot offered to purchase or lease the lot in order to 
meet the parking requirements of the city's urban 
renewal plan. After two public hearings the library 
board declined to sell or lease the parking lot to the 
developer. The city commission has asked whether it has 
the legal authority to override the library board's 
decision and transfer the property to the developer in 
an effort to promote redevelopment in the urban renewal 
area. 

The powers and duties of the library board of trustees 
are set forth in section 22-1-309, MCA, which provides 
in part: 

The library board of trustees shall have 
exclusive control of the expenditure of the 
public library fund, of construction or lease 
of library buildings, and of the operation and 
care of the library. The library board of 
trustees of every public library shall: 

(4) have the power to acquire, by purchase, 
devise, lease or otherwise, and to own and 
hold real and personal property in the name of 
the city or county or both, as the case may 
be, for the use and purposes of the library 
and to sell, exchange or otherwise dispose of 
property real or personal, when no longer 
required by the library and to insure the real 
and personal property of the library[.] 

The board acquired the parking lot by purchase and has 
owned and held it in the name of the city for the use 
and purposes of the library. Section 22-1-309(4), MCA, 
gives the board the express power to sell, exchange, or 
otherwise dispose of the parking lot whenever it is no 
longer required by the library. 

I have found no similar statutory authority granting the 
city commission the right to override the library 
board's decision concerning disposition of real property 
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which is owned and held by the board and used for 
library purposes. The fact the title to the parking lot 
is held in the name of the city merely shows compliance 
with section 22-1-309 (4), MCA, and does not provide a 
basis for the city to transfer an interest in the 
property without the approval and request of the library 
board. 

In 41 Op. Att'y Gen. No, 91 (1986) I considered whether 
a board of county commissioners could override a 
decision by the county library board of trustees 
concerning pay increases for library personnel. I noted 
in the opinion that library trustees are granted direct 
responsibility for administering the library in a manner 
largely independent of city or county control. The 
reasoning of that opinion applies as well to your 
question. Insofar as the library trustees have been 
given explicit authority under the Library Systems Act, 
their determinations may not be subjected to plenary 
review and possible modification by the city commission. 
I conclude that the city commission may not overrule the 
decision by the library board of trustees not to sell or 
lease the library's parking lot. 

AS in my previous opinion, I do not find the Montana 
Supreme Court's decision in Municipal Employees Local 
2390 v. City of Billings, 171 Mont. 20, 555 P.2d5ii7 
('I976), to be authority for the proposition that the 
library trustees are subject to the control of the city 
commission in matters expressly given to the trustees by 
statute. While the Court referred to the library board 
as an "adjunct of the local government" for the purpose 
of determining which entity is to be viewed as the 
"public employer" of library personnel, the Court also 
acknowledged that the library board is given independent 
powers to manage and operate the library. 

I do not address, nor do I intend in this opinion to 
limit in any way, the authority of the city under the 
Urban Renewal Law as set forth in Title 7, chapter 15, 
part 42, MCA. ~' ~' S 7-15-4259, MCA. 
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THEREFORE, IT IS MY OPINION: 

A city commission does not have the authority to 
overrule a decision by the city library board of 
trustees not to sell or lease a parking lot held in 
the name of the city and purchased to serve the 
library's parking needs. 
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VOLUME NO, 42 OPINION NO. 99 

CHILD CUSTODY AND SUPPORT Changing statute of 
limitations for paternity action by state agency did not 
revive actions barred under previous statute of 
limitations; 
LIMITATIONS ON ACTION - Changing statute of limitations 
for paternity action by state agency did not revive 
actions barred under previous statute of limitations; 
REVENUE, DEPARTMENT OF - Changing statute of limitations 
for paternity action by state agency did not revive 
actions barred under previous statute of limitations; 
STATUTES - ~etroactivity; 
MONTANA CODE ANNOTATED - Sections 1-2-109 1 40-6-108; 
MONTANA LAWS OF 1987 - Chapter 129. 

HELD: The change by the 1987 Montana Legislature in 
the statute of limitations for paternity 
actions initiated by a state agency did not 
revive actions barred under the previous 
statute of limitations. 

John D. LaFaver, Director 
Department of Revenue 
Room 455, Mitchell Building 
Helena MT 59620 

Dear Mr. LaFaver: 

19 July 1988 

You have requested my opinion concerning a recent 
legislative change to the statute of limitations 
governing paternity actions. As amended in 1985, 
section 40-6-108, MCA, provided that a state agency must 
bring an action to establish paternity within two years 
of the child's application for services under Title IV-D 
of the Social Security Act. The effect of this statute 
was to bar any paternity claims made more than two years 
after the child's application for services. Prior to 
1985 the statute of limitations for paternity actions 
was three years from the birth of the child. 

The change enacted in 1987 by the Montana Legislature 
allows the state agency to bring an action "at any time" 
after the child has applied for such services. The 
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prospective effect of the legislative change is clear, 
but your question relates to the effect of the 
legislation retroactively. You have posed the following 
question: 

In enacting a new statute of limitations for 
paternity actions initiated by a state agency, 
did the Montana Legislature revive causes of 
action which were barred under the previous 
statute? 

My answer is that there is no revival. The general 
proposition that an action, once barred, is not revived 
by subsequent legislation is settled: 

Although there is some authority to the 
contrary the great preponderance of 
authority favors the view that one who has 
become released from a demand by the operation 
of the statute of limitations is protected 
against its revival by a change in the 
limitation law. 

51 Am. Jur. 2d Limitation of Actions S 44 (1970) 
(footnotes omitted) • In a case whl.ch was factually 
similar to your question, the Colorado Supreme Court has 
held that a paternity action barred by a previous 
statute of limitations could not be revived by a change 
in the statute: 

When the bar of the statute of limitations has 
once attached, the legislature cannot revive 
the action. [Citation omitted.) 

Jefferson County Department of Social Services v. 
!t:_ !.:._ Q.:_, 607 P.2d 1004, 1006 (Colo. 1980). 

This conclusion is buttressed by "the general disfavor 
to•ard retroactive application of legislation. Section 
1-2~109, MCA, provides: 

No law contained in any of the statutes of 
Montana is retroactive unless expressly so 
declaredp 

I have examined the complete text of chapter 129 of the 
1987 Montana Laws, which contains the legislative 
change in the statute of limitations for paternity 
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actions, and find no legislative expression of 
retroactive application. The use of the expression "at 
any time" refers to the period in which the state can 
bring a legal action and cannot be construed as 
expressing a legislative intent for retroactive 
application of the statute. The statutory rule in 
section 1-2-109, MCA, finally, comports with established 
common law principles: 

In most jurisdictions, in the absence of a 
clear manifestation of legislative intent to 
the contrary, statutes of limitation are 
construed as prospective and not retrospective 
in their operation, and the presumption is 
against any intent on the part of the 
legislature to make such a statute 
retroactive. 

51 Am. Jur. 2d Limitation of Actions S 57 (footnote 
omitted) . 

THEREFORE, IT IS MY OPINION: 

The change by the 1987 Montana Legislature in the 
statute of limitations for paternity actions 
initiated by a state agency did not revive actions 
barred under the previous statute of limitations. 

~'', ..... ....,..,u~"'""-
M!KE GREELY 
Attorney General 
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NOTICE OF FUNCTIONs-oF-ADMINISTSATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Proposals of the Department 

of Revenue are reviewed only in regard to the procedural 

requirements ,of the Montana Administrative Procedure Act. The 

Committee has the author! ty to make recommendations to an agency 

regarding the adoption, amendment, or repeal of a rule or to 

request that the agency prepare a statement of the estimated 

economic impact of a proposal. In addition, the Committee may 

poll the members of the Legislature to determine if a proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Defini tiona: of Montana is a 
on by depal" men of all 

l"Ules of state depat>tments and attached boal"ds 
pt>esently in effect, except t>ules adopted up to 
tht>ee months pt>eviously. 

MAR is a soft 
~~~~~~~~~~~~~~~~~w~ce·-monthly, 

by 
agencies, 
t>ules· by 
Genet>al •s 

Rulings) 
pt>eceding 

Use of the Administt>ative Rules of Montana (ARM): 

Known 
Subject 
Mattel" 

Statute 
Numbel" and 
Depat>tment 

1. Consult ARM topical 
Update the t>ule 
aco:cumulative table 
contents in the last 
Regiatel" issued. 

index. 
by checking the 

and the table of 
Montana Administt>ative 

2, Go to ct"oss t>efsl"ence table at end o! each 
title which list MCA section numbet"s and 
COl"l"ssponding ARM l"Ule numbet"s. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through March 31, 
1988. This table includes those rules adopted during the 
period March 31, 1988 through June 30, 1988 and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 
months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue 
of the Montana Administrative Register (MAR). 

To be cur.rent on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1988, 
this table and the table of contents of this issue of the 
MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1987 or 1988 Montana Administrative Register. 

ADMINISTRATION, Department of, Title 2 

2.5.505 
2. 21.605 

2.21.810 

2. 21.1301 

(Teachers' 
I 

I-IX 

2.44.517 

(State Tax 
2.51.307 

Mistakes in Bids, p. 916, 1521 
and other rules - Holidays for state Employees, 
p. 1848, 2369 
and other rule - Sick Leave Fund - Structure of 

Fund - Eligibility to Receive Grants, p. 1, 472 
and other rules - Sexual Harassment Prevention, 
p. 446, 1187 

Retirement Board) 
and other rules - Creditable Service for Absence 
Without Pay - Clarifying Redeposits of Amounts 
Withdrawn Earnings After Retirement 
Recalculation of Benefits Using Termination Pay, 
p. 1292 
and other rules - Teachers' Retirement System, 
p. 1600, 2233 
Formula for Determining Contributions Due on 
Termination Pay, p. 2277, 473 

Appeal Board) 
and other rule - Appeals from Real and Personal 
Property Tax Appraisals - Orders of the Board -
Decision by the Board, p. 154, 474 

AGRICULTURE, Department of, Title 4 

I-VII Administration of the Honey Bee Program, 
p. 1855 
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and other rules Administration of Claims 
Against State Hail Insurance, p. 1861, 267 
and other rules - Regulation of Noxious Weed 
Seeds and Seed Merchandising Licenses, p. 1859, 
268 

STATE AUDITOR, Title 6 

I-VII 
I-IX 

6.2.122 
6.6.1502 

6.10.101 

Independent Liability Funds, p. 1864, 2372 
Periodic Payment of Quarterly Premium Taxes, 
p. 1868' 2373 
Temporary Cease and Desist Orders, p. 1233 
and other rules Crop Hail Insurance Rate 
Filings, p. 631, 917 
and other rules - securities - Whole Mortgages 
and Certificates of Deposit, p. 918 

COMMERCE, Department of, Title 8 

I 
(Board of 
8.6.413 
(Board of 
8.12.603 
8.12.607 

Process Servers - Examination Fee, p. 1234 
Architects) 

Fee Schedule, p. 2213, 166 
Chiropractors) 

Examinations, p. 2122, 44 
and other rules - Unprofessional conduct - Code 
of Ethics - Disciplinary Actions - Independent 
Medical Evaluations - Consultations, p. 2215, 3, 
475 

(Board of cosmetology) 
8.14.601 and other rules Schools Instructors 

Applications Examinations Electrology 
Sanitary standards - salons - Licenses, p. 2278, 
4, 704 

(State Electrical Board) 
8.18.402 and other rules Applications Fees 

Examinations - Continuing Education, p. 5, 567 
(Board of Horse Racing) 
8.22.502 and other rules Licenses Issued for 

Conducting Parimutuel Wagering on Horse Racing -
General Provisions General Requirements 
General Rules - Definition of Conduct Detrimental 
to the Best Interests of Racing, p. 217, 569, 709 

(Board of Landscape Architects) 
8. 24. 405 and other rule Examinations Renewals, 

8.24.405 
8.24.409 
(Board of 
I-VII 

8.28.420 
(Board of 
8.34.414 

14-7/28/88 

p. 2124, 167 
Examinations, p. 785, 1190 
Fee Schedule, p. 9 

Medical Examiners) 
Licensing, Conduct and Fees for Nutritionists, 
p. 453, 823 
Fee Schedule, p. 2127, 45, 385 

Nursing Home Administrators) 
Examinations, p. 2129, 710 
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Occupational Therapists) 
Fees, p. 633, 972 

Optometrists) 
General Practice Requirements, p. 551 
and other rules - Fee Schedule - Therapeutic 
Pharmaceutical Agents, p. 1718, 2234 

(Board of Outfitters) 
8.39.101 and other rules - Outfitters and Professional 

8.39.401 
Guides, p. 553 
and other rules - Board Organi~ation - Procedural 
Rules Public Participation outfitters 
Standards and Requirements, p. 1870, 46 

(Board of Pharmacy) 
8. 40.404 and other rule - Examination Fee - Rescheduling 

(Board of 
8.42.403 
(Board of 
8.52.401 

, of Dangerous Drugs, p. 2294, 271 
Physical Therapy Examiners) 

Fees, p. 2220, 168 
Psychologists) 

and other rules - Psychology - Applications -
E:~tamination - Reciprocity - Licensing - Fees -
Standards Unprofessional Conduct Ethical 
Practice, p. 2296, 570 

!Board of Realty Regulation) 
I-XVI Licensure of Timeshare Bl'Okers and Salespersons -

Registration of Timeshare Offerings, p. 332, 

8.58.411 
(Board of 
8.61.402 

(Board of 
8.64.402 
(Building 
8.70.101 

8.70.1401 

887 
Fee Schedule - Late Renewals, p. 1720, 2236 

social Work E:~taminers and Professional counselors) 
and other rules Licensure Requirements 
Applications - Hours, Credits and Carry over -
Noncompliance - Fees, p. 1721, 169 

Veterinary Medicine) 
Fee Schedule, p. 939, 1523 

Codes Bureau) 
and other rules - Incorporation by Reference of 
Building Codes E:~ttent of Local Programs 
Plumbing Fixtures - Permits - Standards - Fees -
Recreational Vehicles, p. 1725, 2237 
Application for Fireworks Wholesaler Permit, 
p. 1735, 171 

!Milk control Bureau) 
8.79.301 Licensee Assessments, p. 338, 712 
(Financial Division) 
8. 80.307 Dollar 1\rnounts to Which Consumer Loan Rates Are 

to Be Applied, p. 1295 
(Board of Milk Control) 

Notice of Public Hearing on a Proposed Statewide 
Pooling Arrangement With a Quota Plan as a Method 
of Payment of Milk Producer Prices, p. 1297 
Notice of Public Hearing on a Proposed Quota Plan 
for Meadow Gold Producers: Meadow Gold Quota Plan 
as a Method of Distributing the Proceeds to 
Producers, p. 1301 
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Notice of Public Hearing for a Statewide Pooling 
Arrangement With a Quota Plan as a Method of 
Payment of Milk Producer Prices, p. 1737, 481, 
713 
Transportation of Class III Milk, p. 1304 
Class I Price Formula, p. 846, 1524 
Class I Price Formula, p. 849 
Transportation of Class I Bulk Milk Between 
Plants, p. 851 
Emergency Amendment - Pricing Rules - Class I 
Price Formula, p. 2238, 48 
Pricing Rules - Class I Price Formula, p. 2318, 
973 

(Local Government Assistance Division) 
I Administration of the 1988 Federal Community 

8.94.101 
Development Block Grant Program (CDBG), p. 635 
Minimum Contents of Local Subdivision Regulations 
Adopted Under the Montana Subdivision and 
Platting Act, p. 1742, 50 

(Montana Economic Development Board) 
8. 97, 802 and other rules - Definitions - Applications -

Tax credits, p. 1874, 2241 
(Aeronautics Division) 
8.106.602 Liability Insurance Requirements, p. 812, 1344 
(Montana Health Facility Authority) 
8.120.206 Fees, p. 2327, 272 
(Montana Science and Technology Development Board) 
8.122.101 and other rules Investments by the Board, 

p. 2018, 494 
(Montana State Lottery Commission) 
8.127.610 License Renewal Fee, p. 2330, 274 
8.127.1201 Prizes, p. 1279, 51 

EDUCATION, Title 10 

(Superintendent of PUblic Instruction) 
I-IV Definitions and Tuition Rates for Special 

I-IX 

10.6.101 

10.43.101 

(Board of 
I 
10.55.303 

10.57.301 

10.58.101 
10.65.201 

14-7/28/88 

Education, p. 221, 714 
Establishment of Clearing Accounts for Use in 
School Districts, p. 1745, 2375 
and other rules - School Controversies, p. 2331, 
1251 
and other rules - Operation of Postsecondary 
Vocational-Technical Centers, p. 1743, 2377 

PUblic Education) 
Student Assessment, p. 340, 976 
and other rules Teaching Assignments 
Definitions - Endorsement Information, p. 941 
and other rule - Endorsement Information - Class 
3 Administrative certificate, p. 2131, 52 
Advisory Group, p. 11, 637, 1526 
and other rule - Policy Statement on Kindergarten 
Accreditation and schedule Variances Local 
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District Participation, p. 639, 1526 
Fees for GED Test Battery, p. 637, 1526 

FAMILY SERVICES, Department of, Title 11 

I-ll and other rule - Recovery of Foster Care or Day 
Care OVerpayments, p. 457, 825 

I-VIII Confidentiality of Case Records Containing 
Reports of Child Abuse and Neglect, p. 949, 1980, 
2378 

I-XIII Procedures for Rulemaking - Declaratory Rulings -
Contested Case Hearings, p. 1374, 1782, 2378 

I-XXVI Licensing Requirements for Youth Detention 
Facilities, p, 2037, 2379 

11. 5. 4 07 and other rule - De£ ining supplemental Payment 
Eligibility Based on Living Arrangement - Setting 
Standards for Supplemental Payments, p. 642, 978 

11.6.104 Eligibility Requirements for Adoptive 
Applicants, p. 644, 979 

11.7.101 and other rules - Foster Care Placement of 
Children, p. 1052 

11.7. 306 and other rules - Requests for Fair Hearings, 
p. 854, 1254 

11.7.401 and other rules - Residential Placement of Youth 
in Need of Supervision and Delinquent Youth, 
p. 1057 

11.9.105 and other rules - Eligibility for Residential 
Alcohol and Drug Treatment Payments, p. 1306 

11.12.101 and other rule Substitute care Placement 
Budgets, p. 2133, 172 

11.12.104 Youth Care Facility Licensing Criteria, p. 646 
11.14.102 Defining Group Facilities Established Chiefly for 

Educational Purposes, p. 342 

FISH, WILDLIFE AND PARKS, Department of, Title 12 

I 
I-V 

I-VI 

I-VII 

12.3.101 

12.5.301 

12.6.201 

12.6.901 

12.6.901 

Prerequisites for Special Elk Permit, p. 225, 879 
Administration of the Pheasant Enhancement 
Program, p. 16, 720 
Guidelines for the Sale of Excess Fish Eggs, 
p. 19, 497, 575 
Establishing Procedures for Wildlife Habitat 
Acquisition, p. 13, 880 
and other rules - Licenses and License Agents, 
p. 227, 716 
Listing of erayfish as Nongame Wildlife in Need 
of Management, p. 1310 
and other rules - Field Trial RegUlations, p. 28, 
496 
Establishing a 10 Horsepower Limit on Carpenter 
Lake, p. 1308 
Water Safety RegUlations - Closing Crystal Lake 
in Fergus County to Motor-Propelled Water Craft 
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and to Establish a No-Wake Speed Limit on 
Portions of Lake Kookanusa on Cripple Horse Bay, 
P• 955, 2242 
Extension of 10 Horsepower Restriction on 
Yellowstone River to the Springdale Bridge, 
p. 1063 
Allowing for the Sale of the Progeny of Raptors 
Under certain Conditions, p. 344, 718 
Fish Disease certification, p. 1060 
and other rules - Public Use Regulations for 
Department's Designated Recreation Areas, p. 21, 
498 
cultural Resource Coordinator, p. 29, 499 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I-XII Procedures for Administration of the WIC 
supplemental Food Program, p. 346, 1528 

16.8.701 and other rules- Air Quality -Definitions of 
PM-10 PM-10 Emissions and Total suspended 
Particulate - High-Volume Measurement Method for 
Lead - Ambient Air Quality Standards for PM-10 -
Significant Emission Rates for PM-10 - Ambient 
Air Increments for Total Suspended Particulate, 
p. 463' 826 

16.8. 937 and other rules - Air Quality Models - Fuel 
Burning Equipment New Source Performance 
Standards - Emission Standards for Hazardous Air 
Pollutants Lewis & Clark County Clean Air 
ordinance, p. 2135, 500 

16.20.603 and other rules - Surface Water Quality Standards 
- classification of Surface Waters in the State, 
p. 651' 1191 

16.29.101 and other rules - Dead Human Bodies - Embalming 
and Transporting Dead Human Bodies, p. 648 

16.32.101 and other rules - Review of Certificates of Need 
for Health Care Facilities, p. 641, 1074, 725 

16.32.501 Reportable Tumors, p. 358, 726 
16.44.102 and other rules - Hazardous Waste Management -

Federal Regulatory Changes Pertaining to Closure 
and Post-closure Requirements - Access to Public 
Records Transfer Facilities commercial 
Transfer Facilities Holding Hazardous wastes for 
Ten Days or Less, p. 1881, 53 

16.44.303 and other rules - Hazardous Wastes - Definition 
of Hazardous wastes - Requirements for Recyclable 
Materials Reclassification as a Boiler 
Regulation of Certain Recycling Activities 
Information Statement Pertaining to ARM Title 16, 
Chapter 10, Regarding the Availability of 
Information, p. 459 
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HIGHWAYS, Department of, Title 18 

I certifying Drivers of Special Vehicle 
Combinations, p. 31, 386 

18.8.101 and other rules - Gross Vehicle Weight, p. 1065 

INSTITUTIONS, Department of, Title 20 

20.2.201 
20.3.401 

contested Cases, General Authority, p. 2341, 387 
Certification of Chemical Dependency counselor, 
costs of Re-examination, p. 156, 576 

JUSTICE, Department of, Title 23 

I-II 
23.3.118 

23.3.133 

23.3.301 

23.4.101 

Exemption from the Seatbelt Use Act, p. 2058, 173 
and other rule - Vision Tests - Vision Standards 
for Driver Licenses, p. 1002, 1611, 503 
and other rules - Licensing of Commercial Motor 
Vehicle Operators, p. 1399, 62 
and other rules - Highway Patrol Qualifications 
and Procedures, p. 1748, 72 
and other rules - Alcohol Analysis, p. 2138, 275 

LABOR AND INDUSTRY, Department of, Title 24 

24.12.204 Establishing Qualifications of Daycare Providers 
fo1· the New Horizons Program, p. 33, 388 

24.16.9001 and other rules - Prevailing Wage Rates, p. 1127 
(Human Rights Commission) 
24.9. 214 and other rules - Procedures for Contested case 

24.9.249 

(Workers' 
I 
24.29.702A 

Hearings, p. 669, 1194 
and other rules - Procedures for Hearings of 
Petitions for Declaratory Rulings, p. 1117 

Compensation Division) 
Rates for Hospital Services, p. 1918, 2388 
and other rules - Self-Insurers, p. 1549, 1920, 
2385 

24.29.3801 Attorney Fees in Workers' Compensation Claims, 
p. 1312 

STATE LANDS, Department of, Title 26 

I 

26.4.301 

and other rules - Federal Farm Compliance Program 
- Fee Schedule - Definitions - Rental Rates -
Lease and License Reports and Renewal 
Assignments - Subleasing - Pasturing Agreements -
cancellation of Lease or License - Mortgages and 
Pledges, p. 1281, 73 
and other rules Regulation of Strip and 
Underground Coal and Uranium Mining, p. 1317 
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LIEUTENANT GOVERNOR, Title 30 

(Statehood 
I-VIII 
30.3.102 

Centennial Office) 
Awarding Centennial Grants, p. 1235 
and other rule Changing of Royalties for 
Exclusive Licenses - Fees for Project Licenses, 
p. 2222 

LIVESTOCK, Department of, Title 32 

I 

32.3.104 
32.3.216 
32.3.220 
32.3.401 

32.3.1203 

Establishment of a State Meat and Poultry 
Inspection Program, p. 2342, 390 
Subject Diseases or Conditions, p. 1293, 83 
Equine Quarantine Stations, p. 1288, 84 
Importation of Bovine Semen, p. 2345, 389 
and other rules Clarifying Authority for 
control of Brucellosis Affected Herd owner 
Rights and Obligations, p. 1295, 85 
and other rules - Updating Rabies Procedures, 
p. 1930, 86 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

I-XLV 
(Board of 
I-XXII 

36.15.216 

36.16.101 

Safety of Dams Program, p. 1137 
Natural Resources and conservation) 

Procedures and Policy for the Reclamation and 
Development Grants Program, p. 2347, 727 
Minimum Standards for Granting a Permit for the 
Establishment or Alteration of an Artificial 
Obstruction or Nonconforming Use in a Designated 
Floodway, p. 691, 1537 
and other rules - Policy and Purpose of Rules -
Definitions - Forms - Applications - General -
Application Content Analysis of Need 
Determination of Amount Management Plans 
Processing Applications and Monitoring 
Reservations Department Responsibilities 
Action on Applications and Monitoring 
Reservations - Board Responsibilities - Action on 
Applications Board Decision criteria 
Individual Users - Fees and Costs - Applications 
in Missouri River Basin, p. 787 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I Allowing All Motor carriers Registered with the 
Montana Public Service Commission to Purchase a 
Temporary Vehicle Trip Permit in Lieu of a 
vehicle Identification Stamp, p. 2224, 276 

I-IV Ratemaking Treatment of contribution in Aid of 
Construction, p. 2356, 731 
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REVENUE, Department of, Title 42 

I 
I 

I 

I 

I 

I 

I 
I 
I 
I 

I-II 

I-II 
I-II 

I-II 

I-Ill 
I-III 

I-V 

I-V 

I-VI 

I-VII 

I-VIII 

I-XI 
I-XI 

42.6.101 

42.6.121 

42.15. 311 

42.17.105 

42.21.101 

42.21.106 

Coal Severance Tax Rates, p. 1249 
"Point of Beneficiation" Mines Net Proceeds, 
p. 949 
Limitation on Charitable Contribution Deduction 
for Corporations, p. 965, 1538 
Metalliferous Mines Tax Average Price 
Quotations, p. 971 
Partial Payment of Taxes - Rules on Waiver of 
Penalty and Interest, p. 565, 882 
Clarification of Exception to Tax Levy Limit for 
the Property Assessment Division, p. 2071, 396 
small Business Liability Funds, p. 1750, 2390 
Definition of Earned Income, p. 1943, 2243 
Surtax on Corporations, p. 1951, 277 
and other rule - Residences of Disabled Veterans, 
p. 243, 737 
and other rule Sales Factor Computations, 
p. 1178 
Installment Gains - Corporations, p. 963, 1544 
Low Income Residential Property Tax Benefit, 
p. 238, 734 
New and Expanding Industry and Class Twenty 
Property, p. 264, 742 
Corporation License Tax Nexus Standards, p. 1175 
Partnerships in Apportionment Formula, p. 947, 
1541 
Trucking Regulations, corporation License Tax, 
p. 1245 
Contractor Regulations, Corporation License Tax, 
p. 1180 
Sales Assessment Ratio Studies to Adjust Real 
Property Values, p. 158, 577 
Airline Regulations for Corporation License Tax, 
p. 2073, 401 
Purchasing and Distribution of Liquor and Table 
Wine Products, p. 1932, 87 
Accommodations Tax for Lodging, p. 1020, 1637 
Water's Edge Election for Multinational 
Corporations for Corporation Taxes, p. 1945, 
2226' 278 
and other rules Scale of suggested Minimum 
Contributions for Child Support, p. 1941, 2391 
and other rule - Child support Collection Fees, 
p. 360, 733 
and other rule - Withholding from Retirement Plan 
Benefits, p. 1430, 1752, 392 
Computation of Withholding - Income Tax, p. 1953, 
2244 
and other rule Aircraft and watercraft 
Taxation, p. 236, 746 
and other rules - Trending and Depreciation for 
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42.21.120 

42.22.101 

42.22.1311 

42.23.403 
42.23.404 
42.25.503 

42.25.511 

42.25.512 
42.25.515 

42.25.1001 

42.25.1101 

42.25.1112 

42.25.1115 

42.25.1116 

42.26.236 

42.26.236 
42.26.263 

42.28.324 
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Personal Property for Taxation Purposes, 
p. 249, 747 
Abstract Record Valuation, p. 247, 748 
and other rules - Taxation of Livestock, p. 232, 
751 
and other rule - Taxation of Airlines, p. 229, 
752 
Industrial Machinery and Equipment Trend Factors, 
p. 1170 
Treatment of Foreign Taxes, p. 1168 
Depreciation Rules, Corporation Taxes, p. 1241 
Failure to File Coal Gross Proceeds Returns, 
p. 961, 1539 
Coal Gross Proceeds on Processing, Refining, 
Royalties for Contract Sales Price, p. 943 
Imputed valuation of Coal, p. 957, 1540 
and other rules - Coal Gross Proceeds - Imputed 
Valuation for Refined Coal, p. 1165 
and other rules - Net Proceeds Rules for the 
Natural Resource and Corporation Tax Division, 
p. 361, 980, 1196 
and other rule - Scoria and Travertine for RITT 
and Net Proceeds, p. 955 
Machinery Expense Deduction for Mines Net 
Proceeds, p. 953 
Deduction for New Reduction Equipment Related to 
Mines Net Proceeds, p. 945 
Mines Net Proceeds Transportation Expenses, 
p. 959, 1519 
Exclusion of Royalties From Property Factor, 
p. 951, 1542 
Valuation of Rented Property, p. 967, 1543 
Special CoJ11Putations Related to Sales Factor -
Section 631, A, B, C of the Internal Revenue 
Code, p. 1243 
Motor Fuels Tax - Failure to Maintain Records, 
p. 969, 1545 

SECRETARY OF STATE, Title 44 

I and other rules - Fees for Filing Federal Tax 
Liens - Fees for Filing Documents, p. 470, 828 

I-II and other rule - Fees and Format for Filing 
Notice of Agricultural Lien and Certificate of 
Information Obtained by Public Access, p. 1553, 
2163, 2392 

1. 2. 419 1988 Scheduled Dates for Filing and Publication 
of the Montana Administrative Register, p. 2080, 
2392 

1.2.421 and other rules - Subscription to the ARM - Cost 
- Agency Filing Fees, p. 1956, 2357A, 282 

44.9.202 and other rules Procedures for Conducting 
Elections by Mail Ballot, p. 1753, 2394 
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(Commissioner of Political Practices) 
44.10. 3 31 and other rules - Limitations on Receipts from 

Political Committees to Legislative Candidates -
Uniform System of Accounts - Mass Collections at 
Fundraising Events, p. 161, 595 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I-VII and other rule Reporting and Handling of 
Incidents Relating to Recipients of Developmental 
Disability Services, p. 39, 381 

46.2. 210 and other rule - Administrative Fair Hearings, 
p. 2082, 2395 

46.2.302 Civil Rights Complaints, p. 693, 1197 
46.8.102 and other rules - Individual Habilitation Plans 

for Developmentally Disabled Persons, p. 695, 
1007 

46. 8. 501 Quarterly Reports Required of the Developmental 
Disabilities Division, p. 2358, 285 

46.11.101 and other rules Food Stamp Program 
Incorporation by Reference of Federal 
Regulations, p. 1185 

46.12.102 Medicaid Reimbursement for Multi-source Drugs, 
p. 1958, 753 

46.12.201 Eligibility Requirements for Medical Assistance, 
p. 35, 404 

46.12.204 and other rules - Medicaid Optional services, 
p. 377' 758 

46.12.315 Prohibition of Certain Provider Fee Increases, 
p. 2142, 91 

46.12. 502 and other rules - Reimbursement for Physician 
services, p. 814, 1255 

46.12.503 and other rules Diagnosis Related Groups, 
p. 820, 1199 

46.12.530 and other rules Outpatient Speech Therapy 
Services, p. 810, 1201 

46.12.541 Hearing Aids, p. 36, 596 
46.12.555 and other rules - Personal care Services, p. 872, 

1259 
46.12.602 and other rule - Dental Services, p. 2359, 286 
46.12.1201 Nursing Home Reimbursement Transition From 

Rules in Effect Since July 1, 1987, p. 803, 1264 
46.12.1204 Nursing Home Payment Rates, p. 164, 506 
46.12.1401 and other rules - Home and community Services 

Program, p. 856, 1268 
46.12.3803 Cost of Living Increases in Medically Needy 

Income Standards, p. 2084, 2397 
46 .13. 301 and other rules - Establ-ishment of a Percentage 

of Income Plan (PIP) In Ravalli County, 
p. 1757' 2245 

46.14.301 and other rules Low Income Weatherization 
Assistance Program, p. 2227, 289 
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