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BEFORE THE STATE AUDITOR 
AND COMMISSIONER OF SECURITIES 

OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 6.2.122 

TO: All Interested Persons. 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
AMENDMENT OF ARM 6.2.122 

l. On July 25, 1988, at 9:00a.m., a public hearing will be 
held in Room 270, Mitchell Building, Helena, Montana, to 
consider the amendment of ARM 6.2.122. 

2. The proposed rule amends ARM 6.2.122. 
3. The text of the proposed amendment is as follows: 
6.2.122 TEMPORARY CEASE AND DESIST ORDERS (1) W~~n~Y~t/~ 

t~~i¢/in~l~~itii7¢tdii71ll~~~~?ii~~~~~~~vr¢il~n~ 
~~P¢t~~ni~tltPtiAI~JI~QVI~r$iv!i~~~x;~~~~~iten~~~~~-il~ 
'~~mp¢t~tt?lt~~i~l~n~l~~tft~l~t~~~~ 

JlYIIW¥i~/If the commissioner issues a temporary cease and 
desist order/it/JiiJ~dl~t/i~~l¢¢~~~¢¢i~n~l, the respondent shall 
have tif¥~~~/f151 days from receipt of the order to make a 
written request for a contested case hearing on the allegations 
contained in the order. The hearing ¢)1{;(:VV /ll'tii~/must be held 
within ~Yift~'l/1301 days of the commissioner's rece1pt of the 
hearing request/ unless the time is extended by agreement of 
the parties or by order of the hearing examiner. If the 
res ondent does not re uest a n¢ hearing 1i/liiiq~Vi$/within 
t 15 days of receipt of the order by the respondent and 
the commissioner does not order a hearing, ~n~ln¢n¢1ltl¢t~~lltr 
~tli~~l¢~~~~iii~n~il the order i~iii becomes p¢tm•n¢n~ final. 

AUTH: 30-10-107 MCA; IMP: 30-10-305 MCA --
4. The amendments to ARM 6.2.122 are reasonably necessary 

to eliminate confusion created by entitling cease and desist 
orders as •temporary•. The amendments are also necessary to 
permit the hearing examiner to extend the 30-day hearing 
deadline, created by rule, if the parties cannot agree to an 
extension but justice requires one. 

5. Interested persons may present oral or written 
comments at the hearing. Written comments may also be 
submitted to Kathy M. Irigoin, state Auditor's Office, P.O. Box 
4009, Helena, Montana 59604 before July 22, 1988. 

6. Kathy M. Irigoin has been designated to preside over 
and conduct the hearing. 

7. The commissioner's authority to amend the rule is 
30-10-107, MCA, and the rule implements 30-10-305, MCA. 

Certified to the Secretary of State this 13th day of June, 1988. 

MAR Notice No. 6-21 12-6/23/88 
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BEFORE THE OEPARTMF''>T OF CO'IMF.RCF 
STATE OF MO'>TANA 

Jn th~ m~tter of the proposed 
a~option of a rule perti'lining 
to exrtmination fee for proc~HS 
~erve1·s. 

TO: All JnterPsted Person~ 

NOTICE OF PROPO~FO ~DOPTJON 
OF A RllLF PERTAJNTNG TO 
FXANINI\1'10'> Fff FOR PROC,E<;S 
SFRVERS 

NO Pl"BLIC HEZ\RI!\G CONTEMPLATED 

1. 0!' August 1, 1988, the Dcpartm.,nt of Coromerce 
propO!'IPS to adopt a rule spe,ifying th"' procedure i'!nrl f~e 
applying to the examination for registration a$ a process 
hPTVPT. 

2. The proposed n~w rule provides as follows: 

RULE I "PROCESS SERVERS -- EXAMINATION FEE (1) The 
examination fee for process servers shall be $60." 

Auth: 25-1-1104, MrA Imp: 25-1-1104, MrA 

REASON: The rule is necessary to establi•h ~ fee that will 
cover the costs of rlevelnping the process servPr h~ndbook and 
administering the examination. 

3. Intere!'\terl persons may submit their data, views, 
or arguments concerning the proposed rule in writing to W.. 
James Kembel, Administr~tor, Business Regulations Divisiqn, 
Department of Commerce, 1424 9th Avenue, Helena, Montana, 
59620, no later than July 25, 1988. 

4. If a person who is directly affected by the proposed 
adoption wi~hes to express his data. views, and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit his request along with any 
written comments he has tow. James Kembel, at the address 
noteci in paragraph 3, no later than Julr 2~. 198A. 

5. If the agency receives requests for a public hearing 
on the propo~ed adoption from either 10% or 25, whichever is 
less, of the persons who are dir~ctly ~ffected by the propos~d 
adoption or from the Administrative Code Committe~ of the 
legislature; from a government subdivision or agency, or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
NoticP of the hearing will be published in the Montana 
Aciministrative Register. Ten percent of those persons 
dir,ctl~· affe<:'ted has been determined to be 10 persons based 
on 100 persons estimateq to have interest in the rule. 

KEITH COLBO, DIREtTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State June 13, 1988 

12-6/23/88 ~mR Notice No. 8-2-1 
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BEFORE THE STATEHOOD CE~TENNIAL OFFICE 
OF THF. STATE OF MONTANA 

In the Matter of Proposed 
Adoption of Rules for 
Awardin~ of Centennial 
Grants · 

NOTICE OF PUBLIC HEARING ON 
NEW RULES I THROUGH VITI 
FOR AWARDING CENTENNIAL 
GRANTS 

TO: All Interested Persons: 

1. On July 14, 1988 at 1:30 p.m. a public hearing will 
be held in Room 108 of the State Capitol Building in Helena, 
Montana, to consider the proposed adoption of Rules I through 
VIII for awarding of Centennial grants. 

2. The proposed rules do not replace or modify any 
existing rules. 

3. · The proposed rules read as follows: 

RULE I GENERAL POLICY FOR CENTENNIAL GRANTS (1) 
Pursuant to the act, the office is authorized to make ~rants 
of funds for activities in furtherance of the centennial. 
This sub-chapter provides the procedures that the office will 
use in processing grant applications and awarding grants and 
the criteria that the office will use to determine whether a 
grant application is minimally qualified for funds. An 
application that is not submitted in accordance with the 
procedure or does not meet these minimum criteria will not be 
funded. The office may, however, in its discretion elect not 
to fund applications that are submitted in accordance with the 
procedures and that meet the criteria. This sub-chapter 
creates no right to grant funding. 
Auth: 2-89-106, MCA Imp: 2-89-105, MCA 

RULE II DEFINITIONS For the purposes of this chapter, 
the following terms apply: 

(1) "Act" or "the act" means Title 2, chapter 89, part 
1, ~ontana Code Annotated. 

(2) "Affiliate" means an entity sanctioned by the 
Montana centennial commission to share with the state in 
sponsoring projects to observe the centennial. 

(3) "Applicant" means a person seeking a grant for a 
project. 

(4) "Corrunission" means the advisory council known as the 
Montana statehood centennial commission established in 
2-89-107, MCA. 

(5) "T"asting heritage project" means oroifO>ct resulti.n~ 
in a p~rmanent structure, memorial, or monument; a continuing 
endowment; or an enduring work of art or literature. 

(6) "Lieutenant governor" means lieutenant governor of 
Montana, who is ~lso the head of the statehood centennial 
office and the chairman of the ~ontana statehood centennial 
commission. 

(7) "Office" means the Montana statehood centennial 
office establishPd tn 2-15-389, MCA. 

(8) "P~:rson" means a natural person, partnership, 
corporation. trust, countv, city, town, other unit of local 

~JAR Notice No. 30-3 12-6/23/88 
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government with authoritv to contract for and admitcister a 
centennial grant, or a tribal government. 

(9) "Project" means a planne<l and coordinated event, 
action or series of actions or events addressing an objective 
consistent with the policy and purposes of the observance of 
Montana's statehood centennial. 

(10) "Public benefits" means those benefits that accrue 
to the citizens as a group and enhance the common well-being 
of the peor,le of Montana. 

(11) 'Quarter" means a three month period of time. 
Quarters begin on Januarv 1, April 1, Jul:r 1, and October 1. 

(12) "Transitorv festival project" means a project staged 
during the period November 8, 1988 through December 31, 1989 
that is not a lasting heritage project. 
Auth: 2-89-106, MCA Imp: 2-89-105, MCA 

RULE III ELIGIBILITY CRITERIA (1) Only centennial 
projects that have been lLcensed pursuant to- ARM 30.3.104 or 
persons who are centennial affiliates are eligible for grant 
funding. Generally, only non-profit projects are eligible for 
funding. However, a for-profit project may be eligible if the 
applicant demonstrates exceptional benefit to the centennial. 
Auth: 2-89-106, MCA Imp: 2-89-105, MCA 

RULE IV APPLICATION PROCEDURES (ll An applicant shall 
submit an application on forms provided by the office. The 
application must be signed by the applicant or an authorized 
agent of the applicant. A separate application must be 
submitted for each separate project and each separate grant. 

(2) The application must contain the following 
information: 

(a) the name and address of the applicant; 
(b) the officers or principals of the applicant, if any; 
(c) a description of the project proposed for funding 

including its category (lasting heritage or transitory 
festival), date, location, public benefits to accrue to the 
centennial, and the number of persons to be served by the 
project; 

(d) a specification of the costs of the project; 
(e) identification of other possible sources of funding 

known to the applicant, either to supplement or substitute for 
the centennial grant. If a source of funding supplemental to 
the centennial grant is identified, the applicant shall state 
that the other funds are in hand or explain how they will be 
obtained; 

(f) the status of the project and applicant as profit or 
non-profit; 

(g) the names and addresses of the person who will 
supervise the project and of other key personnel and a 
description of the qualifications of these persons to carry 
out the project and comply with grant conditions, includin~ 
bookkeeping and reporting; 

(h) any other information the applicant wishes the 
office to consider; and 

(i) other information required on or with the 
application form. 

12-6/23/88 MAR Notice No. 30-3 
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(3) '''henever th"< offic" r-:ceiv"s <m apolice.tion that 
does -~t contain th" infor~ation required in (2) a~ove, it 
f·''Ell in a tirr<'lv fashl.on ac'vise the anolicent in writi11g of 
the deficiencies and need not further process the application 
until these deficiencies are remedi~d. 

C4) An applicant may amend its application at any time 
prior to office action on that application. An amendment must 
l>e submitted in writing and be signed bv the apolicant or an 
authorized agent of the applicant. 

(5) The office may, at anv time during the review of a 
grant application, require the applicant to submit ad~itional 
information relevant to office review. The office need not 
process the application further until the information is 
supplied. 
Auth: ?-89-106, MCA Imp: 2-89-105, MCA 

RULE V APPLICATION REVIEW PROCEDURE Cl) The office 
shall process and review applicat~ons each quarter, beginning 
with the third quarter of 1988. To be entitled to review for 
a particular quarter, an application must be received in the 
office by the lOth day of the second month of the quarter. 
The office mav for good cause waive this deadline. Whenever 
it receives amendment to an application pursuant to Rule IV 
(4) after the deadline or requires information pursuant to 
Rule IV (3) or (5), the office may in its discretion process 
the application as if the entire application had been received 
at the time the amendment or supplemental information was 
received. 

(2) Before making its decision on a grant application, 
the office shall obtain the advice of the commission unless 
the lieutenant ~overnor determines that exceptional 
circumstances require action before the next commission 
meeting. 

(3) By the last day of the quarter. the office shall 
make a decision on each apolication to: 

(a) award the grant at the lev~l of funding applied for: 
(b) award the grant at a different level of funding than 

that applied for: · 
Cc) deny the grant application; or 
(d) defer consideration of the application to a future 

application period. 
(4) The office shall notify the applicant in writing of 

its decision. If the decision is to deny or defer 
consideration of the application, the office shall give its 
r"asons in writing so that the applicant can determine whether 
it wishes to submit a modified proposal during a future 
quarter. 

(5} A grant made pursuant to (3)(a)·or (b) above is 
subject to the conditions listed in Rule VII and such 
additional conditions as the office deems ~ppropriate. Before 
awarding a grant at a different level of funding than applied 
for or with conditions that materially change the oroject, the 
office shall, whenever reasonably practicable, consult with 
the applicant. 

(6) The decision of the office on an application is 
final and the application may not be resubmitted. An 

MAR Notice No. 30-3 12-6/23/88 



-1238-

applicant may, however, submit an application that has be~n 
modified to addr~ss concerns expressed by the office pursuant 
to (4) above. 
Auth: 2-89-106, MCA Imp: 2-89-105, 2-89-107, MCA 

RULE VI APPLICATION REVIEW CRITERIA (l) Subiect to (2) 
be low, the office shall evaluate applications according to the 
followLH; criteria (which are not assigned any priority or 
relative importance by their order in the following list): 

(a) public benefits; 
(b) equity in geographical distribution; 
(c) number of citizens served; 
(d) cost/benefit ratio; 
(e) amount of grant applied for; 
(f) variety of projects and other centennial functions 

already planned or funded; 
(g) feasibility of project and quality of operation 

plan, including qualifications of key personnel; 
(h) timing of project; 
(i) adequacy of applicant's resources; 
(j) availability and extent of substitute or 

supplemental funding, or both; 
(k) the degree to which the project would focus 

statewide. national or international attention on Montana; and 
(1) degree of citizen involvement. 
(2) In view of the variety and diversity of projects for 

which grant applications are anticipated, not all revLew 
criteria may be applicable to all applications. In this 
situation, the office may base the awards upon all or less 
than all of the foregoing criteria. 

(3) For each quarter, the office shall rate the 
applications within each grant category (transitory festival 
or lasting heritage) based on the criteria listed in (1) 
above. The office may in its discretion allocate funding 
between categories and may reserve all or a portion of 
existing funds for distribution during a future quarter. 
Whenever the lieutenant ~overnor determines that special 
circumstances warrant action on a particular applicc'ltion 
before the office completes its ratings for the qu.orter, the 
office may take action on that application before completing 
its ratings. 
Auth: 2-39-106, MCA Imp: 2-89-105, MCA 

RULE VII GRANT PROVISIONS (1) No grant mon~y mav be 
transferred until the applicant and the office have sig~ed A 
grant agreem~nt prepared by the office. The grant agreement 
mu.st include provisions detailing the specific terms of the 
grant and must contain the general provicions listed in (2) 
below. 

(2) ~ach grant is subject to the following eeneral 
conditions: 

(a) that the grant ~onies will be U"Pd onlv for the 
purposes described in the grant contract and that grantee will 
reimburse th(· nffice for any disburseCJ.,nts in violation of 
this condition; 

12-6/23/88 HAR Notice No. 30-3 
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(b) that, upon material breach of the terms of the ~rant 
agreement, grantee shall return to office the total amount of 
the grant; · 

·(c) that the grantee may not discriminate against any 
emplover, contractor, or applicant for employment or contract 
on the basis of race, color, sex, religion, national origin, 
marital status, physical or mental handicap, or age unless the 
reasonable demands of the pro_lect require such a distinction; 

(d) that the grantee shall indemnify and hold harmless 
the lieutenant governor, the office and its employees, the 
commission and individual members thereof, and the state of 
Montana for the grantee's performance of this grant agreement; 

(e) that the grant agreement may not be assigned, 
transferred, or modified without the written consent of the 
office; 

(f) that venue for any action related to the agreement 
shall be in Lewis and Clark County; 

(g) that the grantee shall maintain accurate records 
documenting performance of and expenditures made pursuant to 
the agreement; 

(h) that the grantee shall allow at reasonable times 
and places, the office, the legislative fiscal analyst, the 
legislative auditor, or their designees to audit all records, 
reports, and other documents that grantee maintains pursuant 
to or in complying with the agreement; 

(i) that the office may inspect the premises of the 
grantee at all reasonable times to determine compliance with 
the agreement; 

(j) that the grantee shall make such oral and written 
progress reports as are required in the agreement; and 

(k) that the grantee shall take reasonable steps to 
notify the public that the project "was made possible by a 
grant from the Montana Statehood Centennial Office." 
Auth: 2-89-106, MCA Imp: 2-89-105, MCA 

RULE VIII PUBLIC RECORDS (1) Applications submitted to 
the office become publLc documents. The office may, however, 
provide for confidentiality of certain information within 
constitutional and statutory constraints. An applicant shall 
consult with the office before submitting an application 
containing information the applicant wishes to be kept 
confidential. 
Auth: 2-89-106, MCA Imp: 2-89-105, MCA 

4. These rules are necessary to establish a procedure 
for the preparation, submission, review, and decision on 
apolications bv the public for these centennial grants. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writinQ;, at the heari.r:g. 
Written data, views, or arguments may also be submitted to 
Lieutenant Governor W. Gordon McOmber, Capitol Station, 
HPlenR, Montana 59620 no later than July 22, 1988. 

6. John F. North, Chief Legal Counsel, Office of the 
Governor, Capitol Station, Helena, Montana 59620 has been 
designated to preside over and conduct the hearing. 

11AR Notice No. 30-3 12-6/23/88 
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7. Th~ authority of the Cent~nnia1 Offic~ to make t~~ 
proposed rules is based on 2-89-106, MCA. Th~ rules implement 
2-89-105 and 2-89-107, MCA. 

Lieutenant Governor 

Certified to the Secretary of State June 13, 1988 

12-6/23/88 MAR Notice No, 30-3 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.23.404 relating to ) 
Depreciation Rules, Corpora- ) 
tion Taxes. ) 

) 

NOTICE OF PUBLIC HEARING on 
the PROPOSED AMENDMENT of 
ARM 42.23.404 relating to 
Depreciation Rules, Corpora­
tion Taxes. 

TO: All Interested Persons: 
l. On August 10, 1988, at 10:00 am, a public hearing will 

be held in the 4th Floor Conference Room of the 
Mitchell Building, at Helena, Montana, to consider the 
amendment of ARM 42.23.404, relating to Depreciation Rules, 
Corporation Taxes. 

2. The amendment as proposed provides as follows: 

same. 
2 The basis u on which de reciation is to be com uted 

shall be the ~~,H~te~-~~~-~ ~~~~~~-g8~ft-~~-~a~e-~ 
othe~-~~~-a~-~~-~ft-~-+~.~~.~1-~.--~r-no 
asset-~":l-~~r-ee~a-t1!-d-beiow--i-t-tr- t eas0118b-hl---s-a-hr-a-ge-'ll'a3:He• 
fn-~~~-83:3:ow8ftee-~~~~r-Hse-~~-~ates 
an~-~-~~~-o~-~~mitte~-~-be-~-~-£e~e~~3: 
±fteome-~~-wt3:3:-~~~-eo~~eet--i~~-abaenee 
o£-e'll'~denee-that-t~~~~~~~4fte~-do-ftot-~e~~3:t 
tn-1!1- teas~le--a3:3:owal"'ee--i'ft--ao-pa~t-i-ett:t-a~-ease-. same basis as 
used for federal income tax purposes. 

3 The method of de reciation used 

income tax purposes. ~· 15 3l 501 MCA; 

4. The Department is proposing the amendment because the 
question has been raised whether any method of depreciation 
allowable for federal purposes can be used for Montana purposes 
even if that method differs from the method actually in use for 
federal purposes. 

Section 15-31-114(2)(a) MCA states in part: All elections for 
depreciation shall be the same as the election made for federal 
income tax purposes .... 

(2) and (3) above are necessary to make· perfectly clear the 
same method and basis which must be used for both federal and 
state purposes. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

MAR Notice No. 42-2-410 12-6/23/88 



Cleo Anderson 
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Mitchell Building 
Helena, Montana 59620 
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6. Eric Fehlig, Department of Revenue, Office of Legal 
Affairs, has been designated to preside over and conduct the 
hearing. 

Certified to Secretary of State 6/13/88. 

12-6/23/88 BAR Notice No. 42-2-410 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMEND- ) 
MENT of ARM 42.26.263 relat-) 
ing to Section 631, A, a, C ) 
Gains. ) 

NOTICE OF PROPOSED AMENDMENT 
of ARM 42.26.263 relating to 
Section 631, A, B, C Gains. 

NO PUBLIC HEARING CONTEMPLATED 

TO: 
l. 

to amend 
2. 

All Interested Persons: 
On August 3, 1988, the Department of Revenue proposes 
ARM 42.26.263 relating to Section 631 A, a, C Gains. 
The rule as proposed to be amended provides as fQllows: 

3. ARM 42.26.263 is proposed to be amended because Section 
63l(A), (B) and (C) of the Internal Revenue Code creates the 
potential for distortion to the sales factor for multistate 
taxpayers engaged in the coal, iron ore and forest product 
industries. This distortion occurs because the taxpayer can 
elect to treat an internal transaction as a sale in order to 
receive capital gains treatment. The sales factor is designed 
to reflect sales only to outsiders and therefore the "internal 
sale" resulting from Section 631 must be eliminated. 

The proposed rule eliminates from the sales factor the 
amount resulting from purely internal transactions. This 
treatment puts the taxpayers who elect Section 631 on the same 
basis as all taxpayers in that the sales factor only reflects 
external transactions. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than July 21, 1988. 

t~R Notice No. 42-2-411 12-6/23/88 
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5. If a person who is directly affected by the proposed 
amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written co~nents he has to Cleo Anderson at the above address no 
later than July 21, 1988. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25. 

Certified to Secretary of State 6/13/BB. 

12-6/23/88 MAR Notice No. 42-2-411 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of Rules I through V relat­
ing to Trucking Regulations, 
Corporation License Tax. 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING on 
the PROPOSED ADOPTION of Rules 
I through V relating to 
Trucking Regulations, Corpora­
tion License Tax. 

l. On July 18, 1988, at 10:00 am, a public hearing will 
be held in the 4th Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the adoption of rules 
I through V, relating to Trucking Regulations. 

2. The proposed rules do not replace or modify a·ny section 
currently found in the Administrative Rules of Montana. 

3. The rules as proposed to be adopted provide as· follows: 

RULE I SPECIAL RULES FOR TRUCKING COMPANIES DEFINITIONS 
( 1) The following definitwns are appllcable to the numerator 
and the denominator of the property factor, as well as other 
apportionment factor descriptions: 

(a) "Average value" of property means th·e amount 
determined by averaging the values at the beginning and end of 
the income year, but the department of revenue may require the 
averaging of monthly values during the income year or such 
averaging as is necessary to reflect properly the average value 
of the trucking company's property. (See ARM 42.26.237). 

(b) "Mobile property" means all motor vehicles, including 
trailers, engaged directly in the movement of tangible personal 
property. 

(c) A "mobile property mile" is the movement of a unit of 
mobile property a distance of one mile whether loaded or 
unloaded. 

(d) "Original cost" is deemed to be the basis of the 
property for federal income tax purposes (prior to any federal 
income tax adjustment, except for subsequent capital additions, 
improvements thereto, or partial dispositions); or, if the 
property has no such basis, the valuation of such property for 
interstate commerce commission purposes. If the original cost 
of property is unascertainable under the foregoing valuation 
standards, the property is included in the property factor at 
its fair market value as of the date of acquisition by the 
taxpayer. (See ARM 42.26.235). 

{e) "Property used during the course of the income year" 
includes property which is available for use in the taxpayer's 
trade or business during the income year. 

{f) "Trucking company" means a motor carrier, a motor 
contract carrier or an express carrier which primarily 
transports tangible personal property of others by motor vehicle 
for compensation. 
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(g) The "value of owned" real and tangible personal 
property means its original cost. (See ARM 42.26.235). 

(h) The "value of rented" real and tangible personal 
property means the product of eight (8) times the net annual 
rental rate. {See ARM 42.26.236). AUTH, 15-31-313 and 15-31-
501 MCA; IMP, 15-31-301 MCA. --

RULE II PROPERTY FACTOR ( 1) The denominator of the 
property factor shall be the average value of all the taxpayer's 
real and tangible personal property owned or rented and used 
during the income year. The numerator of the property factor 
shall be the average value of the taxpayer's real and tangible 
personal property owned or rented and used in this state during 
the income year. In the determination of the numerator of the 
property factor, all property, except mobile property as defined 
in this regulation, shall be included in the numerator of the 
property factor in accordance with ARM sections 42.26.231 
through 42.26.237 inclusive. Mobile property, as defined in 
this regulation, which is located solely within this state 
during the income year shall be included in the numerator of the 
property factor. Mobile property, as defined in this 
regulation, which is located within and without this state 
during the income year shall be included in the numerator of the 
property factor in the ratio which mobile property miles in the 
state bear to the total mobile property miles. AUTH, 15-31-313 
and 15-31-501 MCA; IMP, 15-31-306 and 15-31-307 MCA. 

RULE III PAYROLL FACTOR { 1) The denominator of the 
payroll factor 1s the compensation paid everywhere by the 
taxpayer during the income year for the production of business 
income. (See 42.26.243 ARM). The numerator of the payroll 
factor is the total compensation paid in this state during the 
income year by the taxpayer. With respect to all personnel, 
except those performing services within and without this state, 
compensation paid to such employees shall be included in the 
numerator as provided in ARM 42.26.244. 
(2) With respect to personnel performing services within and 

without this state, compensation paid to such employees shall be 
included in the numerator of the payroll factor in the ratio 
which their services performed in this state bear to their 
services performed everywhere based on mobile property miles. 
AUTH, 15-31-313 and 15-31-501 MCA; IMP, 15-31-308 and 15-31-309 
MCA. -

RULE IV SALES (REVENUE FACTOR) (1) In general, all 
revenues derived from transactions and activities in the regular 
course of the taxpayer's trade or business which produces 
business income shall be included in the denominator of the 
revenue factor (See ARM 42.26.253). 
(2) The numerator of the revenue factor is the total revenue of 
the taxpayer in this state during the income year. The total 
state revenue of the taxpayer, other than revenue from hauling 
freight, mail, and express, shall be attributable to this state 
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in accordance with ARM 42.26.255. 
(3) Numerator of the sales {revenue) factor from freight, 

mai 1, and express. The total revenue of the taxpayer 
attributable to this state during this income year from hauling 
freight, mail, and express shall be: 

(a) Intrastate - all receipts from any shipment which 
both originates and terminates within this state; and 

(b) Interstate that ·portion of the receipts from 
movements or shipments passing through, into or out of this 
state as determined by the ratio which the mobile property miles 
traveled by such movements or shipments in this state bear to 
the total mobile property miles traveled by movements or 
shipments from points of origin to destination. AUTH, 15-31-313 
and 15-31-501 MCA; ~' 15-31-310 and 15-31-311 MCA. 

RULE V DE MINIMUS NEXUS STANDARD (1) Notwithstanding any 
provision conta1ned herein, these regulations shall not apply to 
require the apportionment of income to this state if the 
trucking company during the course of the income year neither: 

(a) Owns nor rents any real or personal property in this 
state, except mobile property; nor 

(b) Makes any pick-ups or deliveries within this ~tate; 
nor 

(c) Travels more than twenty-five thousand mobile pro~erty 
miles within this state; provided that the total mobile property 
miles traveled within this state during the income year does not 
exceed three percent of the total mobile property miles traveled 
in all states by the trucking company during that period; nor 

(d) Makes more than twelve trips into this state. 
AUTH, 15-31-313 and 15-31-501 MCA; ~' 15-31-301 MCA. 

4. The Department is proposing rules I through V because 
from a state taxation viewpoint, the trucking industry has been 
recognized as being a unique type of business. Currently the 
department has regulations on the books that relate to the 
trucking industry. These regulations are fairly brief and do 
not provide sufficient guidance to either the taxpayer or the 
department. 

The proposed regulations were developed by the Uniformity 
Committee of the Multistate Tax Commission. These regulations 
are not significantly different than those that exist except 
that they provide more guidance to the taxpayer and to the 
department, 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than July 21, 1988. 
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6. Eric Fehlig, Tax Counsel, Department of Revenue, Office 
of Legal Affairs, has been designated to preside over and 
conduct the hearing. 

Certified to Secretary of State 6/13/88. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of Rule I relating to Coal 
Severance Tax Rates. 

NOTICE OF PUBLIC HEARING on 
the PROPOSED ADOPTION of Rule 
I relating to Coal Severance 
Tax Rates. 

TO: All Interested Persons: 
l. on August 9, 1988, at 10:30 am, a public hearing will 

be held in the 4th Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the adoption of rule 
I, relating to Coal Severance Tax Rates. 

2. The proposed rule does not replace or modify any 
section currently found in the Administrative Rules of Montana. 

3. The rule as proposed to be adopted provides as follows: 

RULE I APPLICABLE TAX RATES (l) Beginning July l, 1988 
the coal severance tax rate will begin an incremental decline to 
15%. According to the following schedule: 

TAX RATES 

Coal Production Under 7000 BTU 7000 BTU & Over 

July 1, 1975-June 30, 1988 20% 30% 
July 1' 1988-June 30, 1990 17\ 25% 
July 1, 1990-June 30, 1991 13% 20\ 
July 1' 1991-forward 13% 15% 

All revenue associated with production in each time frame will 
be subject to the tax rate in effect when the coal was produced. 
Revenue received by coal producers for cost escalations, billing 
adjustments, disputed payments, etc. will not necessarily be 
taxed at the rate in effect when the payment is received. The 
applicable tax rate will be the rate in effect when the coal was 
produced regardless when the final payment was received. AUTH, 
15-35-122 MCA; IMP, 15-35-103 MCA. --

4. This rule is needed to clarify the applicability of the 
new tax rate schedule and to emphasize that the tax accrues when 
the coal is produced and is not dependent on when payment is 
received. 

S. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 
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Helena, Montana 59620 
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6. Paul Van Tricht, Tax Counsel, Department of Revenue, 
Office of Legal Affairs, has been designated to preside over and 
conduct the hearing. 

f ,• 
/ y· 

:''--- (.-r"-- 'l (. 6 ~t''-
JQaN'D. LaFAVER, Di ector 
Department of Revenue 

Certified to Secretary of State 6/13/88. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
ST~TE OF MONTANA 

IN THE MATTER OF THE 
THE ADOPTION OF RULES 
CONCERNING SPECIAL EDUCATION 
CONTROVERSIES 

TO: All Interested Persons. 

NOTICE OF AMEND!1Et;T OF ARM 
10.6.101, 10.6.103, 10.6.104, 
10.6.106, 10.6.108, 10.6.119 
through 10.6.122 and 10.6.127 
and ADOPTION OF RULE I -
10.6.103A, RULE II - 10.6.1038 
and RULE III - 10.6.119A 
CONCERNING SPECIAL 
EDUCATION CONTROVERSihS 

1. On December 24, 1987, the Office of Public 
Instruction published notice of the proposed amendment to 
rules relating to special education controversies at page 
2331 of the 1987 Montana Administrative Register, issue 
number 24. 

2. The office has amended these rules as proposed with 
the exception of 10.6.10l<ll<cl, ARM, regarding 
postsecondary vocational-technical centers or postsecondary 
vocational-technical education. 'ltlis paraqraph will not be chan:!ed. 

3. A public hearing was held on February 1, 1988, to 
consider the proposed amendments of these rules. The Office 
of Public Instruction was represented by Rick Bartos, 
Assistant Superintendent/Legal Services. 

IUso present at the hearing were Linda Brandon, 
Paralegal, Legal Services, Office of Public Instruction; and 
Elaine Colie, Director, North Central Learning Resource 
Center, 3115 Fifth Avenue North, Great Falls, Montana. 

4. The Office of Public Instruction has considered the 
comments received: 

COMMENT 

Elaine Colie and Dennis Maasjo, Superintendent of Turner 
School District, Turner, Montana, contended special 
education cases should be retained by the County 
Superintendent of schools as the de novo hearing officer who 
conducts special education cases. 

RESPONSE 

No changes made. 
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The United States Department of Education has indicated 
that the County Superintendent and the State Superintendent 
of Schools cannot sit as special education hearing examiners 
for issues that arise out of the Education for All 
Handicapped Children's Act, 20 U.S.C. 1415, et seq.- The 
State of Montana would not be in compliance with federal law 
if the county superintendent or State Superintendent would 
be permitted to hear these cases. 

COMMENT 

Elaine Colie raised a concern regarding the provision 
that allows the board of trustees up to and including ten 
( 10) calendar days in which to address special education 
controversies in a school district and reach a final 
decision. She indicated that would unnecessarily prolong 
the process. 

RESPONSE 

No changes made. 

Federal law requires the Office of Public Instruction to 
render a decision within forty-five ( 45) days after the 
receipt of an appeal on a special education matter. The 
Office of Public Instruction has incorporated an opportunity 
by rule for the board of trustees to consider the matter 
within ten no> days after they receive notice from the 
off ice that an appeal has been made. The 10 days do not 
extend the 45-day time limit but are incorporated within the 
45 days in which a decision is to be rendered. 

COMMENT 

Emilie Loring, an attorney for the Montana Education 
Association, objected to the State Superintendent's proposal 
to delete references to postsecondary vocational-technical 
centers, or postsecondary vocational-technical education as 
part of the rules of school controversy process. 

RESPONSE 

The Office of Public Instruction will delete the 
proposed amendment with regard to postsecondary vocational­
technical centers, or postsecondary vocational-technical 
education. ARl-1 10.6.101(1) (c) will not be changed. 

l>. review of House Bill 39 of the 50th Montana 
Legislature, indicates that the effective date regarding the 
transition of vocational-technical centers from the 
authority and supervision of the State Superintendent to the 
Board of Regents is July 1, 1987. However, House Bill 39 
indicates that during the period from July 1, 1987 to 
July 1, 1989, rights of persons employed by vocational-
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technical centers under a collective bargaining contract may 
not be impaired, and they may, at any time prior to July 1, 
1989, exercise any right they have under a collective 
bargaining agreement to transfer to another position within 
the school district. The legislation regarding due process 
for teachers in vocational-technical centers is unclear. 

There appears to be no recourse for teachers at 
vocational-technical centers' to appeal a school controversy 
if this administrative rule was deleted. 

The Office of Public Instruction will maintain the rule 
and allow teachers in postsecondary vocational-technical 
centers the opportunity to appeal a school controversy 
contested case to the county superintendent and State 
Superintendent of Public Instruction. 

The Office of Public Instruction will propose an 
amendment to the Rules of School Controvery at a later time. 

~ 
State Superintendent 
Office of Public Instruction 

Certified to the Secretary of State, June 13, 1988. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rules 11,7. 306, 
11.7.617 and 11.16.139 
pertaining to requests for 
fair hearings 

TO: All Interested Persons 

NOTICE OF AMENDMENT OF 
RULES 11.7.306, 11.7.617 
AND 11.16.139 PERTAINING TO 
REQUESTS FOR FAIR HEARINGS. 

1. On May 12, 1986, the Department of Family Services 
published notice of the proposed amendment of Rules 11.7.306, 
11.7. 617 and 11.16.139 which pertain to requests for fair 
hearings at page 854 of the 1988 Montana Administrative 
Register, issue number 9. 

2. The Department has amended Rules 11.7.306, 11.7.617 
and 11.16.139 as proposed. 

3. No written testimony or comments were received. 

Certified to the Secretary of State ----~J~u~n~e~l~3~------' 1988. 
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BEFORE THE DEPARTMENT OF SOCI~L 
AND PEHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rules 46.12.502, 
46.12.2001, 46.12.2002, 
46.12.2003 and 46.12.2013 and 
repeal of Rules 46.12.2004, 
46.12.2005, 46.12.2006, 
46.12.2007 and 46.12.2008 
pertaining to reimbursement 
for physician services 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.502, 46.12.2001, 
46.12.2002, 46.12.2003 AND 
46.12.2013 AND REPEAL OF 
RULES 46.12.2004, 
46.12.?005, 46.12.2006, 
46.12.2007 AND 46.12.2008 
PERTAINING TO REIMBURSEMENT 
FOR PHYSICIAN SERVICES 

1. On April 28, 1988, the Department of social and 
Rehabilitation Services published notice of the proposed 
amendment and repeal of rules as listed above pertaining to 
reimbursement for physician services at page 814 of the 1988 
Administrative Register, issue number 8. 

2. The Department has amended Rules 46.12.502, 
46.12.2001, 46.12.2002 and 46.12.2013 as proposed. 

3. The Department has amended the following rule as 
proposed with the following change: 

46.12.2003 PHYSICIAN SERVICES, REIMBURSEMENT/GENERAL RE­
QUIREMENTS AND MODIFIERS (1) The department w!ll--~ay 

~he--iewer-e~--~he--fefiewift!-~er--~hye~e~aft-serv~eee-fte~-aise 
eeveree-ey-~~ hereby adopts and incorporates by refer­
ence the procedure code report (PCR) as amended through 
May-i8z JUNE 10, 1988. The PCR is published by the Montana 
department of social and rehabilitation services and lists 
medicaid- a able h sician rocedure codes and descri tlons as 
delineated in the CPT4 and or the Health are Finane n 
Adm nistration's common procedure coding system HCPCS l fees 
assigned to relevant procedures and effective dates o fees 
assigned. A copy of the PCR may be obtained from the Economic 
Assistance Division, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, Montana 59604. 

Subsections (1) (a) through (4) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-113 and 53-6-141 MCA 

4. The Department has repealed ARM 46.12.2004, 
46.12.2005, 46.12.2006, 46.12.2007 and 46.12.2008 as proposed. 

5. The Department has amended ARM 46.12.2003(1) as set 
forth in paragraph numbered 3 above by the incorporation of 
the Procedure Code Report (PCR), as amended through June 10, 
1988 rather than May 18, 1988 as originally proposed. As a 
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result of this change, some procedure fees have been increased 
from the amount originally proposed while other procedure fees 
will be increased but not as high as that which was originally 
proposed. ~he specific changes are set forth below, The 
following procedure codes will be increased effective July 1, 
1988: 

Fee Fee Proposed 
Proposed Under Under Final 

Procedure Current Fee Rule Notice Rule Notice 

J0760 $ 2.10 $ 2.10 $ 4.70 
J0770 14.60 14.60 16.90 
J0830 10.60 10.60 13.20 
J0970 5.90 5.90 9.70 
J1040 6.80 6.80 9.90 
Jl405 14.90 14.90 23.60 
Jl630 2.70 2.70 5.30 
J1730 37.00 37.00 40.70 
J1780 28.50 28.50 31.10 
Jl890 3.20 3.20 8.00 
J2690 1. 70 1. 70 15.40 

Fee Fee Proposed 
Proposed Under Under Final 

Procedure Current Fee Rule Notice Rule Notice 

J3370 $ 3.00 $ 3.00 $ 20.70 
J9010 138.30 138.30 210.50 
J9040 139.70 139.70 153.90 
J9120 5.60 5.60 7.90 
J9170 1. 40 1. 40 12.40 
J9200 59.10 59.10 64.40 
J9270 42.20 42.20 51.00 
J9340 19.00 19.00 26.90 
J9360 33.60 33.60 36.00 
J9370 27.00 27.00 34.80 
J9380 121.40 121.40 156.40 
90701 15.96 15.96 17.03 
90707 19.14 23.00 27.23 
90733 10.91 10.91 13.75 
90737 11.09 14.00 15.75 

The following procedure code increases (effective July 1, 
1988) have been reduced to allow for increases to the above 
irnmunization/injectible procedure codes: 

12-6/23/88 Montana Administrative Register 



-1257-

Fee Fee Proposed 
Proposed Under Under Final 

Proc~.9~!E_~ Current Fee Rule Notice Rule Notice 

59400 $619.00 $675.33 $662.21 
59410 384.00 418.94 410.80 
59420 17.50 19.09 18.72 
59430 25.00 27.28 26.75 
59501 696.45 759.83 745.07 
59521 696.45 759.83 745.07 
59540 541.68 590.97 579.49 
59541 773.82 844.24 827.83 
59560 541.68 590.97 579.49 
59561 773.82 844.24 827.83 
59581 773.82 844.24 827.83 

6. The fee increase for immunization procedure 90731 in 
the Procedure Code Report (PCR) will be increased from $16.64 
to $41.33 per injection effective July 1, 1988 and applied 
retroactively from June 1, 1988. 

7. The Department has thoroughly considered all commen­
tary received: 

COMMENT: An increase to the fee for immunization procedure 
90731 is needed to reimburse local providers at alllounts at 
least equal to the costs of obtaining the immunization sup­
plies. This increase should be made retroactive to June 1, 
1987 due to a recent exposure of Hepatitis B among Medicaid 
clients. 

RESPONSE: Information obtained from the Department of Health 
and Human Services states that the cost of obtaining the 
immunization supplies is $41.33 per injection. A retroactive 
effective date is necessary to meet the urgency of the 
immunization need, so the fee change in the Procedure Code 
Report (PCR) for procedure 90731 will be applied retroactively 
from June 1, 198B. This change is expected to cost Medicaid 
$1,000 or less per fiscal year. 

COMMENT: Provider groups that frequently bill immunization 
and/or injectible drug procedures have commented that Medicaid 
assigned fees for these codes are less than the costs to 
providers for obtaining immunization and injectible supplies 
necessary to perform the respective procedures. 

RESPONSE: Information on the costs of immunizations and 
injectibles was obtained from Medicare and from the Department 
of Health and Human Services. If costs exceeded Medicaid fees 
by $2.00 or more per procedure, then these respective fees 
were increased to match c-osts. Amounts previously allocated 
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for obstetrical care were proportionally reduced to account 
for the fee increases for immunization and injectible pro­
cedures. The costs of immunization/injectible increases 
offset by reduction in obstetrical increases are estimated at 
$29,520. The fee increases for obstetrical care were reduced 
to compensate for irnmunization/injectible increases because 
the obstetrical fee increases had accounted for 64% of the 
FY 89 budget allocated for physician fee increases. Obstetri­
cal fee increases now represent 52.5% of the allocated FY 89 
budget for physician fee increases. 

8. These rule changes will be effective July 1, 1988. 

Dir~or, So 1a1 and Rehabilita­
tion services 

Certified to the Secretary of State I /I ,1~1~u~H<~--~~v~-----' 1988. 
,_ 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rules 46.12.555, 
46.12.556 and 46.12.557 
pertaining to personal care 
services 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.555, 46.12.556 
AND 46.12.557 PERTAINING TO 
PERSONAL CARE SERVICES 

TO: All Interested Persons 

1. On May 12, 1988, the Department of Social and Reha­
bilitation Services published notice of the proposed amendment 
of Rules 46.12.555, 46.12.556 and 46.12.557 pertaining to per­
sonal care services at page 872 of the 1988 Montana Adminis­
trative Register, issue number 9. 

2. 
posed. 

The Department has amended Rule 46.12. 555 as pro-

3. The Department has amended the following rules as 
proposed with the following changes: 

46.12,556 PERSONAL CARE SERVICES, REQUIREMENTS 
Subsection (1) remaLns the same. 
(2) Personal care services are e!\;j,y available only to 

pereefte recipients who reside at home. er-~0\-a-;j,~ee!\ee~-fee~er 
he~e-er-a-liee.,eed ~re~p-he~e~--Pereefte--ree~~~.,~-~ft--;j,~ee!\ee~ 
fee~er-er--~re~p-he~ee-~~s~-heve-peree!\el--eere-eerv~eee-pr~er 
a~~~er~eee-ey-~he-deper~Me!\~~ 

~~t--PereeO\el-eere-eerY~eee--w~il--0\e~-ee--prev~ded--wheO\ 
eerv~eee-ere--er-ee~id--ee-i~O\de~--~hre~,h-ef~her-~he-ed~l~-er 
e~fidre!\Le-fee~er-eere-pre!ram-er -~~e-deveiep~eft~ei-dieeefli­
~~ee-- re remT- -~~e-de er~Me!\~--ma --w~~hiA--f~e-d~eere~~e,r 
a~~ er ee--exeep~~efte--~e-~ ~e-ruie~--Ai --exeep~~efte--M~e~- e 
prier-a~~~erfeed-ey-~he-deper~eft~~ 

(3) PERSONAL CARE SERVICES MAY BE PROVIDED ONLY IN THE 
RECIPIENT'S HOME. AN ATTENDANT MAY ACCOMPANY A RECIPIENT TO 
RECEIVE MEDICAL CARE OR SHOP FOR ITEMS ESSENTIAL TO THE RECIP­
IENT'S HEALTH AND MAINTENANCE. 

( 4) PERSONAL CARE SERVICES PROVIDED IN LICENSED FOSTER 
OR GROUP HOMES MUST BE PRIOR AUTHORIZED BY THE DEPARTMENT. 
PERSONAL CARE SERVICES MAY BE AUTHORIZED WHEN THE PERSON'S 
MEDICAL NEEDS ARE BEYOND THE SCOPE OF SERVICES NORMALLY 
PROVIDED BY PROGRAMS FUNDING SERVICES IN FOSTER OR GROUP HOME 
SETTINGS. FOR EXAMPLE, A PERSON REQUIRING ADDITIONAL 
ASSISTANCE BECAUSE OF AN ACUTE MEDICAL EPISODE OR POST-HOSPI­
TALIZATION PERIOD MAY RECEIVE PERSONAL CARE SERVICES IN A 
FOSTER OR GROUP HOME SETTING. 

Subsections (4) through (5) (a) remain as proposed but 
will be renumbered (5) through (6) (a). 
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(I) THE CONDITION REQUIRES ROUTINE SUPPORTIVE ASSIS­
TANCE IN THE HOME TO PREVENT A HEALTH OR SAFETY CRISIS FROM 
DEVELOPING; 

(!OII) the condition is not expected to exhibit sudden 
deteriOration; 

(!O!OIII) the condition does not require frequent medical 
or nursing judgement to determine changes in the recipient's 
plan of care; and 

(!O!O!OIV) the condition .Oe-e~eh-~he~-e-phye!Oee~~y-s!Oee~~es 
.... --e-3.~-y--ree-i:pi-el'tt does not l'leed REQUIRE constant skilled 
professional care. ~~~--seee---req~,O,.e--re~~!Ol'le--e~~~.,,.tive 
aeeis~al'lee--!Ol'l--the-he~e-te-~revel'lt-a-he~~th-~,.--ea£e~y-e!"!Oe!Oe 
£!"e~-seve~e~!01'1~~ 

(b) The recipient must be capable of making choices 
about activities of daily living, understanding the impact of 
these choices and assuming responsibility for the choicesl or 
have someone residing within or outside the household wil ing 
to ASSIST THE RECIPIENT IN DECISION MAKING AND TO direct their 
activities. 

(c) Recipients who have unstable medical conditions 
characterized by episodic events, rapid deterioration, fre 
quent professional intervention or modification in the plan of 
care, or need for skilled treatment or rehabilitation activi­
ties1-~~e MAY not BE ~riate far personal care and should 
be referred for-home health, nursing, rehabilitation or other 
long-term care services. 

Subsections (6) through (11) (h) remain as proposed but 
will be renumbered (7) through (12) (h). 

(i) the recipient refuses the services of ~he A personal 
care attendant based solelv or partly on the attendant's race, 
creed, religion, sex, marital status, color, age, handicap or 
national origin. 

Subsections (12) through (15) remain as proposed but will 
be renumbered (13) through (16), 

AUTH: Sec. 53-6-113 MCA; AUTH Extension, Sec. 2, Ch, 77, 
L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L. 1987, Eff. 10/1/87 

HIP: Sec. 53-6-101, 53-6-131 and 53-6-141 MCA 

46.12.557 PERSONAL CARE SERVICE, REIMBURSEMENT 
Subsection (1) remains as proposed, 
(a) She,.~-tefln ADDITIONAL assistance is required FOR A 

SHORT TERM as the result of an acute medical episode. 
(b) Shert-k-efl!l ADDITIONAL assistance is required FOR A 

SHORT TERM to prevent institu~~onalization during the absence 
of the normal caregiver. 

(c) Me~e--~l'l~el'la~¥e--eerv!Oee ADDITIONAL ASSISTANCE is 
required during a post-hospitalization period, 

(d) AH THERE ARE NO FEP.SIBLE alternative arran~ments 
for meeting_ the recipient's '""''!Hee± ADDITIONAL PERSONAL CARE 
needs. have ~eel'l-eMp±e~e~_al'lft a!"e-"~~-feeei~±e-ifte~~eift97 -b~t 
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fte~-~4~~~. OTHER ALTERNATIVES TO BE CONSIDERED INCLUDE 
provision of personal care services in combination with other 
formal services or in combination with contributions of 
1nforrnal careg1vers ._ 

Subsections (2) and (3) remain as proposed, 
(iA) A unit of attendant service is one hour and means 

an on-site visit specific to a recipient. 
(iiB) A unit of "~~sift~ nurse supervision service is one 

hour and means an on-site reCipient visit !"ih•e and related 
activity specific to that recipient. 

(!,!,!,C) A unit of overtime service is one hour and means 
services prov1ded by an attendant 1n excess of 40 hours per 
week. 
-----(fvD) A-uft±~-~-kTravel time is efte-Aeu~-eft~-~~ time 
spent 1n travel by an attendant as part of his principal 
activity, such as travel time between recipient home visits. 
Travel time does not include time from the attendant's home to 
the first recipient or from the last recipient home vislt back 
to the attendant's home. 

Subsections (4) and (5) remain as proposed. 

AUTH: Sec. 53-6-113 MCA; AUTH Extension, Sec, 2, Ch. 77, 
L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L, 1987, Eff. 10/1/87 

IMP: Sec. 53-6-101 and Sec. 53-6-141 MCA 

4. The Department has thoroughly considered all com­
mentary received: 

COMMENT: What "i terns specifically required for the recipi­
ent's health and maintenance" are included in the escort pro­
vision? 

RESPONSE: The language as proposed in the rule is identical 
to the language in the Federal Medical Assistance manual. 
Essential items include but are not limited to groceries, 
clothing and other personal items. 

COMMENT: The limitation of the provision of personal care 
service to the horne should be more explicitly stated. 

RESPONSE: Section 46.12.556(2) has been rewritten to specify 
that personal care services must be provided in the recipi­
ent's home. 

COMMENT: Th" rules should include criteria for determining 
when services would be authorized for persons residing in 
licensed foster or group homes. 

RESPONSE: Section 46.12.556(3), concerning authorization of 
personal care services in licensed foster and group homes, has 

£.1ontana Administrative Register 12-6/23/88 



-1262-

been rewritten and an example of when services would be 
authorized for foster or group home residents is included. 

COMMENT: A clearer definition of "constant" should be 
included in Section 46.12.556(4) (iii). 

RESPONSE: The Department prefers to maintain flexibility in 
determ~ning when the condition is met. 

COMMENT: Clarification is needed as to who outside the reci­
pient's household can help direct the recipient's activities. 

RESPONSE: The Department does not want to restrict those who 
can ass~st the recipient to persons living only within the 
state. 

COMMENT: Section 46.12.556(5) (c) implies that recipients with 
med1cally unstable conditions may not receive personal care in 
combination with care from another source. 

RESPONSE: This section does not exclude an unstable recipient 
from receiving personal care in combination with other long 
term care services. 

COMMENT: Services should not be terminated due to recipient 
discrimination against an attendant. 

RESPONSE: The personal care contract agency is required by 
contract to assign attendants that meet recipient needs. If 
the attendant is unable to meet the recipient's needs or is 
unacceptable to the recipient, the contract agency would 
assign another attendant. Assignment of attendants may not be 
based on race, creed, religion, sex, marital status, color, 
age, handicap or national origins. Services would be termi­
nated if the recipient refuses services based on the atten­
dant's race, creed, religion, sex, marital status, color, age, 
handicap or national origin. 

COMMENT: No exceptions should be granted to the hourly limit 
on services. 

RESPONSE: The Department desires to have the discretion to 
provide services in excess of the hourly limit for persons of 
exceptional need under circumstances where that need can 
reasonably be met. 

COMMENT: There should be more specific criteria used for 
approval of exceptions to the hourly limit on services. 

RESPONSE: The rule has been revised to eliminate the more 
subject1ve criteria. 
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COMMENT: Attendant mileage for escorting recipients should be 
pa~d. 

RESPONSE: The Medicaid program can only reimburse mileage 
when the transportation is for the recipient to receive 
medicaid compensable services. The only exception to this 
federal requirement is when the person is enrolled in the Home 
and Community Services Program where social transportation is 
covered, Reimbursement is available for the attendant's trav­
el time when escorting recipients. 

COMMENT: Should the unit of travel time be one hour. 

RESPONSE: The rule has been revised to delete the reference 
to one hour. The Department will develop an appropriate unit. 

COMMENT: Personal care services should be available for 
activities outside the horne. 

RESPONSE: Federal interpretation mandates that personal care 
serv1ces must be provided only in the recipient's horne with 
the exception noted above for medically essential activities. 

COMMENT: Personal care services should be available to per­
sons residing in children and adult foster homes when the 
primary caretaker is incapacitated due to health problems. 

RESPONSE: The rule has been revised to include this as an 
example of when personal care services to foster or group horne 
residents would be authorized. 

5. These rule changes will be effective July 1, 1988, 

and Rehabilita-

Certified to the Secretary of State 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of amendment 
of Rules 46.12.1201, 
46.12.1202, 46.12.1204, 
46.12.1206, 46.12.1207 and 
46.12.1210 pertaining to 
nursing home reimbursement 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.1201, 46,12.1202, 
46.12.1204, 46.12.1207 AND 
46.12.1210 PERTAINING TO 
NURSING HOME REIMBURSEMENT 

TO: All Interested Persons 

1. on April 28, 1988, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rules 46.12.1201, 46.12.1202, 46,12,1204, 
46.12.1206 and 46.12.1207 pertaining to nursing horne reim­
bursement at page 803 of the 1988 Montana Administrative 
Register, issue number 8. 

2. The Department has amended Rules 46.12.1201, 
46.12.1202, 46.12.1204, 46.12.1206, 46.12.107 and 46.12.1210 
as proposed. 

3. The Department has thoroughly considered all com­
mentary received: 

COMMENT: ARM 46.12.1202(2) (h) should be amended in its last 
sentence to indicate " •.• because there was no fiscal year 
1988 survey performed," because the 1987 survey was conducted 
in March 1987. 

RESPONSE: The last sentence of ARM 46.12.1202(2) (h) specifies 
that facilities new to the program in FY 1989 will be required 
to use the 3.157, provider's average nursing care time, as 
they were not in the program when the 1987 surveys were per­
formed. There will be no fiscal year 1988 surveys used in 
rate setting, so it is appropriate to use the 3.157 average 
nursing care time which was derived from the fiscal year 1987 
survey period information. 

COMMENT: The $1.23 increase proposed in ARM 46.12.1204(2) (a) 
~s ~nadequate to most cost increases resulting from inflation, 
increased patient needs or increased governmental regulatory 
requirements; (b) was not arrived at systematically but is 
apparently the result of inadequate legislative appropriation 
divided by projected patient days. 

RESPONSE: The $1.23 increase in the reimbursement rates of 
prov~ders is in keeping with the legislative intent to 
increase long term care providers' rates. The current rule 
provides for 2% increases in statewide average rates for both 
FY 88 and FY 89 which is projected to be adequate to reimburse 
reasonable and necessary costs. This rate increase to all 
providers recognize the potential increases in operating costs 
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for providers participating in the medicaid program including 
inflation, increased patient needs and increased government 
regulations. With this increase, all providers are treated 
equally as all providers' rates will increase $1.23 over the 
fiscal year 1988 level of , reimbursement. This increase 
corresponds to the projected 1988 and 1989 increases in 
resident contributions such as increases in Social Security 
retirement benefits. 

COMMENT: The new construction property payment rate in ARM 
46.12.1204(2) is inadequate and should be changed to yield at 
least $10 per patient day for new construction. 

RESPONSE: The property rate for new facilities built after 
June 30, 1985 is $7.60. This rate has been indexed forward so 
that the new construction rate for fiscal years 1988 and 1989 
is $8. 14. It is difficu1 t to equate a value for new con­
struction reimbursement without further analysis of costs as 
was previously done when computing the $7.60 which is current­
ly used in the reimbursement formula for new construction. If 
the Department decides to rebase provider costs, the new 
construction property payment rate will be analyzed and may 
require adjustment based on this rebasing process. 

COMMENT: Some providers object to the across the board 
increase of $1.23. Last year some facility rates were dropped 
due to their facility's patient assessment score going down. 
This year their assessment score is up again and they have no 
way of recovering for this increase in patient assessment. 

RESPONSE: It is true that any provider with an increase in 
their patient assessment score may have received an increase 
in rate under the rule currently in effect; however, all 
statewide averages would have been recomputed and it is impos­
sible in the absence of the recomputations to determine how 
the rates would have been distributed among providers. The 
reimbursement formula has no allowance or hold harmless pro­
vision for not lowering a facility's rate from one year to the 
next. The proposed rule that provides all facilities with a 
$1.23 increase allows all providers an increase in 1989 with 
no provider taking a decrease over their 1988 rates. This 
across the board increase is evenly distributed to each 
provider in the same amount. 

COMMENT: The $1.23 increase is insufficient in reimbursing 
prov~ders who have made efforts to provide higher quality of 
care and documentation in their facility in expectation that 
their rate would increase as a result of their efforts to 
increase their patient assessment scores. 
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RESPONSE: The long term care facility will only be required 
to staff to a level for fiscal year 1989 based upon fiscal 
year 1987 patient assessment. The 1989 rates will be set 
using patient assessment data from FY 1987. This rule will 
freeze any change in rate factors and will provide a $1.23 
increase to cover any increases in operating costs. The 
Department will expect facilities to continue to provide high 
quality of care and continue to document patient care they are 
providing. 

COMMENT: Current time frames for the hearings officer and 
director to render decisions is adequate. Extending that time 
limit to 90 days seems unduly burdensome. This would allow 
for a six month delay from the end of a hearing until the 
director renders his or her decision. This extension will 
assure a lengthy time frame between the hearing and the appeal 
conclusion. Ninety days is unreasonable when compared to the 
15 days in which providers are required to respond to depart­
mental actions. 

RESPONSE: It is true that providers must respond within 15 
days of Department action regarding written findings, rec­
ommendations or rate changes. Within 15 days a provider may 
also request an extension of up to 30 days for submission of 
objections and justifications. The Department may also grant 
further extension for good cause shown. 

Fair hearing requests must be received no later than the 30th 
calendar day following the date of receipt of the Department's 
written administrative review determination. The allowance of 
90 calendar days will in no way mean that a decision will not 
be made as promptly as possible but allows a longer but 
definite time frame before a decision is to be made. This 90 
day timeline will allow the Department director and hearings 
officer, who are reviewing the facts and law for the first 
time, a more reasonable time period to carefully analyze the 
facts of law of each case in order to prepare an appropriate 
decision. 

COMMENT: I must object to any rule that has patient assess­
ment connected with it. A small nursing home with 36 beds 
cannot adjust staffing to any great extent. For a nursing 
home of this size, patient assessment serves as no useful 
management tool. 

RESPONSE: Patient assess~ent or a provider's average nursing 
care time as defined in the administrative rules is the sum of 
management hours of care expressed in nursing aide hours for 
Medicaid recipients in a specific facility as identified by 
the Department in its most recent patient assessment survey, 
divided by the number of Medicaid recipients in the facility. 
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Therefore, the patient assessment score is a sum of the hours 
required by the Medicaid patients in the facility to meet 
their specific care needs for the survey period. It is not a 
method for adjusting staffing. Unless a facility's patients 
are static and unchangir.g from month to month, the patient 
abstract will allow a facility to determine how many minutes 
of care is needed by the Medicaid patients in their facility 
and the staff necessary to provide for their care needs. 

Patient assessment scores can vary greatly in an individual 
facility from month to month, especially in smaller 
facilities. The Department requires facilities to meet only 
minimum staffing requirements and does not mandate staffing 
changes unless the facility's patient mix changes or care 
needs change. 

4. These rule changes are proposed to be effective 
July 1, 1988. 

al and Rehabilita-

Certified to the Secretary of State 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF 1'HE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rules 46.12.1401 
through 46.12.1405, 
46.12.1408 through 
46.12.1411, 46.12.1413, 
46.12.1425, 46.12.1428 
through 46.12.1430, 
46.12.1433, 46.12.1435 
through 46.12.1439, 
46.12.1441, 46.12.1442, 
46.12.1444, 46.12.1445, 
46.12.1447, 46.12.1448, 
46.12.1450 through 
46.12.1455, 46.12.1462, 
46.12.1475, 46.12.1480 and 
46.12.1481 pertaining to the 
Home and Community Services 
Program 

NOTICE OF AMENDMENT OF 
RULES 46.12.1401 THROUGH 
46.12.1405, 46.12.1408 
THROUGH 46.12.1411, 
46.12.1413, 46.12.1425, 
46.12.1428 THROUGH 
46.12.1430, 46.12.1433, 
46.12.1435 THROUGH 
46.12.1439, 46.12.1441, 
46.12.1442, 46.12.1444, 
46.12.1445, 46.12.1447, 
46.12.1448, 46.12.1450 
THROUGH 46.12.1455, 
46.12.1462, 46.12.1475, 
46.12.1480 AND 46.12.1481 
PERTAINING TO THE HOME AND 
COMMUNITY SERVICES PROGRAM 

TO: All Interested Persons 

1. On May 12, 1988, the Department of Social and Reha­
bilitation Services published notice of the proposed amendment 
of rules as listed above pertaining to the Home and Community 
Services Program at page 856 of the 1988 Montana Administra­
tive Register, issue number 9. 

2. The Department has amended Rules 46.12.1401, 
46.12.1403, 46.12.1404, 46.12.1408, 46.12.1409, 46.12.1410, 
46.12.1413, 46.12.1425, 46.12.1429, 46.12.1430, 46.12.1433, 
46.12.1435, 46.12.1436, 46.12.1437, 46.12.1438, 46.12.1439, 
46.12.1441, 46.12.1442, 46.12.1444, 46.12.1445, 46.12.1447, 
46.12.1448, 46.12.1450, 46.12.1451, 46.12.1452, 46.12.1453, 
46.12.1454, 46.12.1455, 46.12.1462, 46.12.1480 and 46.12.1481 
as proposed. 

3. The Department has amended the following rules as 
proposed with the folloHing changes: 

46.12.1402 LIMITING ENROLLMENT ON BASIS OF AVAILABLE 
FUNDS (1) Enrollment ~n the home and communlty serv~ces 

program ~s 1imit.ed based on federal restrictions and state 
appropriations. E~~e%%meft~--w~±±--ee--eft-e--~~~e~-eeme-£i~e~­
ee~ved-eeeie-fe~-e±de~±y-efte-2hYeiee±±y-dieeb%ed-pe~eefteT Fe~ 
phye~ee±±y--d~eeb±ed-pe~eefte-e~d-deve±epmeft~e±±y-6ieeb±ed-pe~­
eeRs7-~~ie~i~y--£e~-eft~e±±meft~--wi±±-be-~ivefl-~e-~heee-pe~eefte 
ee~ermifted--by--~he-eepartmefl~-e~--i~e-eeei~ftee--~e-be-mee~-in 
fteed-e£-eervieeeT 

~~t--When-e±±-e±e~s-ere-£i±±ed7--a-wei~ifl~-%ie~--wi±±--ee 
ee~eb±iehee ~e ee±eet-theee-re~eene -de~~~minee-by-the eeEaP~~ 
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Meft~-e~-~~e-dee~gftee-~e-be-mee~-~ft-fteed-ef-ee~v~ees.--P~~e~~~y 
fe~--p~aeeMeft~-w~±± be-ee~ab~~ehed--eeee~d~ft,-~e ~he-fe~±ew~"' 
e~!:~e!!'!:e"t 

(2) THE DEPARTMENT WILL DETERMINE ELIGIBILITY OF APPLI­
CANTS FOR HOME AND COMMUNITY Sl':RVICES BASED ON THESE RULES. 

(3) PRIORITY FOR RECEIPT OF SERVICES WILL BE ESTABLISHED 
ACCORDING TO THE FOLLOWING CRITERIA: 

(A) THE PERSON'S NEED FOR SERVICES; 
(aB) the eme~ft~ AVAILABILITY of other community services 

eve~±~±e to meet the person's needs; 
(bC) the ability of the case management team to provide 

services that meet the 
(eo) the erson 

SUbsect1ons (3) but 
will be recategorized 

AUTH: Sec, 53-2-201, 53-6-113 and 53-6-402 MCA; AlJTH 
Extension, Sec. 113, Ch. 609, L. 1987, Eff. 10/1/87; Sec~ 
Ch. 77, L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L. 1987, Eff. 
10/1/87 

IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

Subsections (1) through 
(9) 

AUTH: Sec. 53-2-201, 53-6-113 and 53-6-402 MCA; AUTH 
Extension, Sec. 113, Ch. 609, L. 1987, Eff. 10/1/87; Sec-:---z. 
Ch. 77, L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L. 1987, Eff. 
10/1/87 

IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1411 COST OF PLAN OF CARE AS REASON FOR DENYING 
SERVICES (1) Horne and cornrnun1ty services w~±±-be-deft~ed 

~e-e-~e~eeft-wheft-the-eeet-te-~he-med~ea~d--~~eg~em-e£-the-~e~­
eeft.1e-~-ces-, are limited to persons whose horne and com­
munity service costs, as determined in accordance with sub­
section (1) (a) of this rule, ~e-~~e;eeted-~e--eMeeed-~he--eee~ 
e£ ~~o more than what medicaid would pay for the person's 
±"e~±~~~~efte± care, as determined in accordance with 
subsection (1) (b) AND (C) of this rule. The department may, 
within its discretion, author1ze exce tions to this limit. 
Any services exceeding this l1m t must be pr1or author1zed by 
the department, ~h~e Cost determination~ will be made by 
~fie-~~~ftt before tfie implementation of the proposed 
plan of care has been approved by the department. 
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Subsections {1) {a) through {1) {b) {ii) remain as proposed. 
{c) For persons in need of intensive institutional care, 

the llletM!tllll!lll--p-1-en--e~--c-M!'e HOME AND COMMUNITY SERVICE costS 
shall not exceed 88%-~ what the eee~-~-~~~ medicaid 
payment for that person would have been in an inpatient 
hosp1tal or rehabilitation setting. Horne and community 
services for persons in need *" of intensive institutional 
care must ~eeei¥e be prior etl!~aeirBe~ieft-~~em authorized -~ 
the department. 

Subsection {1) {d) remains the same. 

AUTH: Sec. 53-2-201, 53-6-113 and 53-6-402 MCA; AUTH 
Extension, Sec, 113, Ch. 609, L. 1987, Eff. 10/1/87; Sec:-2, 
Ch. 77, L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L. 1987, Eff. 
10/1/87 

IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 MCA 

46.12.1428 PERSONAL CARE A~~SNBAN~ SERVICES, DEFINITIONS 
Subsections {1) through {1) (b) remain as proposed. 
{c) Personal care services eaeiH WILL not include the 

specialized services outlined in ARM subsections 46.12.555 
(4) (a) through {f). 

AUTH: Sec. 53-2-201, 53-6-113 and 53-6-402 MCA; AUTH 
Extension, Sec. 113, Ch. 609, L. 1987, Eff. 10/l/87; Sec :-T, 
Ch. 77, L. 1985, Eff. 10/1/85; Sec. 4, Ch, 329, L. 1987, Eff. 
10/1/87 

MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-402 

46,12.1475 RESPIRATORY THERAPY SERVICES, REQUIREMENTS 
Subsections (1) and (2) remain the same. 
{ 3) Respiratory therapy services e~e must be furnished 

in the person's home and be limited to ~ee~~!eft~e persons who, 
WITHOUT RESPIRATORY CARE AT HOME, would ee-~~~~~~ 
require care as an inpatient in a hospital, SNF or ICF w!t~ftel!~ 
~ee~i~e~e~y-eet~e. 

(4) Respiratory therapy services may be provided only to 
ersons who have ade ate su ort services to be cared for at 

horne. eftd-whe-w eh-~e-ee-ea~ed-ie~-e~-ftellleT 
---- Subsection (4) remains the same in text but will be 
renumbered as subsection (5). 

AUTH: Sec. 53-6-113 MCA; AUTH Extension, Sec. 2, Ch. 77, 
L. 1985, Eff. 10/1/85; Sec. 4, Ch, 329, L, 1987, Eff. 10/1/87 

IMP: Sec. 53-6-101 and 53-6-141 MCA 

4. The Department has thoroughly considered all 
commentary received: 
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COMMENT: A cornrnenter expressed concern about serving persons 
at home when the attending physician has prescribed hospitali­
zation. The rule should specify criteria to assure the health 
and safety of recipients. 

RESPONSE: The Department feels adequate controls exist to 
assure the recipient's health ancl safety in the home. The 
Department requires the recipient's attending physician to 
approve and sign the recipient's plan of care. Ry signing the 
plan of can', the physician is stating that the recipient'!; 
health and safety needs can be assured by the provision of 
home and community services. The case management team, in 
conjunction with the attending physician, can terrninat.e 
services if the recipient's health and safety needs can no 
longer be met. 

D~r~ctor, ;rSoc al 
tion Services 

Certified to the Secretary of State ;J teJ.· 
!/ 
cl 

Montana Administrative Register 

and Rehabilita-

It , 19aa. 
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VOLUME NO. 42 OPINION NO. 87 

CONTRACTS - County authority to grant franchises; 
COUNTIES - Authority to grant franchises; 
COUNTY GOVERNMENT - Authority to grant franchises; 
INTERGOVERNMENTAL COOPERATION - City-county interlocal 
franchise agreements; 
MONTANA CODE ANNOTATED - Title 7, chapter 3, part 4; 
Title 7, chapter 5, part 21; sections 7-1-2102, 
7-1-2103, 7-3-111, 7-3-144 (1) (c), 7-3-402, 
7-4-2611 (2) (h), 7-5-2129, 7-11-103, 7-11-104; 
UNITED STATES CODE- 47 U.S.C. §§ 521, 522(9). 

HELD: The County of Missoula has the power to grant 
a television franchise and such franchise may 
be the subject of an interlocal agreement 
between the City of Missoula and the County of 
Missoula. 

1 June 1988 

Jim Nugent 
Missoula City Attorney 
201 West Spruce 
Missoula MT 59802-4297 

Dear Mr, Nugent: 

You have asked my opinion on an issue which I have 
phrased as follows: 

Does Missoula County have the authority to 
grant a cable television franchise, and if so, 
may the County of Missoula and the City of 
Missoula enter into an interlocal agreement 
regarding that franchise? 

In 1984, Congress passed the Federal Cable 
Communications Policy Act, P.L. 98-549, 47 u.s.c. S 521, 
which granted franchise authority to "any governmental 
entity empowered by Federal, State, or local law to 
grant a franchise." 47 u.s.c. S 522(9). This broad 
delegation of authority brings the focus to the first 
issue of this request: whether Missoula County is 
empowered by state law to grant a cable television 
franchise. 

Missoula County has an elected county official form of 
government. Section 7-3-111, MCA, states that certain 
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provisions of Title 7, chapter 3, part 4, concerning 
commission government, govern such a county. One of the 
sections listed in section 7-3-111, MCA--section 
7-3-402, MCA--explains that a county like Missoula 
County is vested with general government powers. 
General government powers are granted by specific 
statutory provision and include powers which are 
necessarily implied from those expressed. § 7-1-2101, 
MCA. The county's powers are to be liberally construed. 
Mont. Canst. Art. XI, § 4. Included among the general 
government powers is the power of the county to enter 
contracts "as may be necessary to the exercise of its 
powers." Section 7-1-2103, MCA. 

While section 7-1-2103, MCA, does not specifically grant 
Missoula County's commission form of government 
authority to grant franchises, other statutes by 
implication assume that the county may exercise that 
authority if it so chooses. This conclusion is 
supported by language in several statutes. First, in 
Title 7, chapter 5, part 21, entitled "Conduct of County 
Government": 

The board of county commissioners must cause 
to be kept: 

(3) a "Franchise Book" containing all 
franchises granted by them, for what purpose, 
the length of time and to whom granted, and 
the amount of bond and license tax required. 

§ 7-5-2129, MCA. 

Next, in section 7-4-2611(2) (h), MCA, the county clerk 
is charged to 

preserve and file all petitions and 
applications for franchises and record the 
action of the board [of county commissioners] 
thereon [ .] [Emphasis added.] 

Finally, when a county merger is contemplated, the 
consolidation plan must include a provision 

for the transfer or other disposition of 
property and other rights, claims, assets and 
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of local governments 
alternative plan[.] 

§ 7-3-144 (1) (c), MCA. 

consolidated 
[Emphasis 

When taken in light of the above-listed statutes, 
Montana's constitutional provision requiring that 
counties' powers be liberally construed, and case law 
stating that any doubt concerning such powers be 
resolved in favor of granting the authority, Tipco 
Corp., Inc. v. City of Billings, 39 St. Rptr. 600 1 642 
P,2d 1074 (1982), it is apparent that Missoula County, 
as a commission form of government, has by implication 
been given the authority to grant franchises. 

The second issue in this request is whether the City of 
Missoula and the County of Missoula may enter into an 
interlocal agreement regarding a cable television 
franchise. Section 7-11-104, MCA, provides that public 
agencies (a term including cities and counties, 
§ 7-11-103, MCA) may contract "to perform any 
administrative service, activity, or undertaking which 
any of ,said public agencies entering into the contract 
is authorized by law to perform." Assuming the City of 
Missoula is so authorized, and noting the above 
discussion as to the County of Missoula's authority, an 
interlocal agreement pertaining to a cable television 
franchise is possible. Actual feasibility, of course, 
requires adherence to the pertinent statutes and depends 
upon factors unavailable at this writing. Hence, this 
opinion may only be interpreted as stating such an 
agreement is possible and is subject to the applicable 
statutory requirements. 

THEREFORE, IT IS MY OPINION: 

The County of Missoula has the power to grant a 
television franchise and such franchise may be the 
subject of an interlocal agreement between the City 
of Missoula and the County of Missoula. 
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VOLUME NO. 42 OPINION NO. 88 

ATTORNEYS - Counsel acting at direction of retaining 
parents to exclusion of client youth's wishes: 
ATTORNEYS Parental refusal to hire counsel for 
indigent youth: ' 
JUVENILES - counsel acting at direction of retaining 
parents to excrusion of client youth's wishes: 
JUVENILES Parental refusal to hire counsel for 
indigent youth: 
YOUTH COURT ACT Counsel acting at direction of 
retaining parents to exclusion of client youth's wishes: 
YOUTH COURT ACT - Parental refusal to hire counsel for 
indigent youth: 
MONTANA CODE ANNOTATED - Sections 40-6-211, 41-5-501, 
41-5-511, 41-5-523. 

HELD: When a petition is filed initiating 
proceedings under the Youth Court Act, a youth 
is entitled to court-appointed counsel when 
the youth is indigent and the youth's parents 
have sufficient financial resources but refuse 
to employ counsel. A youth court may order 
reimbursement from nonindigent parents for 
expenses associated with such court-appointed 
counsel. 

9 June 1988 

Claude I. Burlingame 
Sanders County Attorney 
Sanders County Courthouse 
Thompson Falls MT 59873 

Dear Mr. Burlingame: 

You have requested my opinion on the following 
questions: 

1. When a petition is filed initiating 
proceedings under the Youth Court Act, is 
the youth entitled to court-appointed 
counsel when the youth is indigent and 
the youth's parents have sufficient 
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financial resources but refuse to employ 
counsel? 

2. When an attorney retained to represent an 
indigent youth follo~ing the filing of a 
petition under the Youth Court Act 
follows the e>~:clusive direction of the 
retaining parents to the e>~:clusion of the 
youth's wishes, is the youth entitled to 
court-appointed counsel? 

There are several Montana statutory provisions which 
address your questions. Section 41-5-511, MCA, conc~rns 
the right of a youth to counsel in youth court 
proceedings: 

In all proceedings following the filing of a 
petition alleging a delinquent youth or youth 
in need of supervision, the youth and the 
parents or guardian of the youth shall be 
advised by the court or, in the absence of the 
court, by its representative that the youth 
may be represented by counsel at all stages of 
the proceedings. If counsel is not retained 
or if it appears that counsel will not be 
retained, counsel shall be appointed for the 
youth if the parents and the youth are unable 
to provide counsel unless the right to 
appointed counsel is waived ~ the youth and 
the parents or guardian. Neither the youth 
nor his parent or guardian may waive counsel 
after a petition has been filed if commitment 
to the department for a period of more than 
6 months may result from adjudication. 
[Emphasis added.] 

This provision thus makes clear that a youth must be 
represented by counsel where commitment to the 
Department of Family Services for more than si>~: months 
may occur and that, in all other instances, the right to 
counsel may be waived only with the consent of both the 
youth and his parents. Consequently, when a youth 
desires counsel but is unable to pay for legal 
representation, an attorney must be appointed 
irrespective of his parents' wishes. ~ generally In 
re Gault, 387 u.s. 1, 36, 41 (1967). 
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The issue of ~hether counsel must be appointed, ho~ever, 
is distinct from the question of ~hether the county or 
the youth's parents are obligated to pay for such 
counsel's services. 

Section 40-6-211, MCA, obligates parents to provide 
necessary support to their children. Counsel fees 
incurred on behalf of a minor child have been held to be 
necessaries for ~hich the parents are liable. In Re H., 
468 P.2d 204 (Cal. 1970) and cases cited ~herein. 
Section 41-5-523(1) (i), MCA, allo~s a youth court at the 
time of disposition of a delinquent youth or youth in 
need of supervision to order the parents to furnish such 
services as the court may designate. Under these 
statutory provisions, a youth court may order 
reimbursement for expenses associated ~i th court­
appointed counsel if the nonindigent parents refused to 
retain counsel follo~ing the filing of a petition under 
section 41-5-501, MCA. 

I determine that your second question is inappropriate 
for issuance of an Attorney General's Opinion. Counsel 
representing youths are obligated under Rules 1. 7 (b) , 
l.B(f), and 5.4(c) of the Rules of Professional Conduct 
to maintain the integrity of their attorney-client 
relationships ~ith such youths. They must, therefore, 
recognize at all times that the youths and not the 
parents are their clients, even if the latter are 
responsible for the fees associated ~ith the 
representation. I must assume attorneys are a~are of 
their ethical responsibilities and ~ill faithfully 
discharge those responsibilities. Should an attorney 
become conflicted, however, the Youth Court possesses 
clear authority to take whatever remedial measures are 
necessary to ensure that a youth receives appropriate 
representation. The nature of such remedial measures, 
which could extend to appointment of new counsel at the 
parents' expense, must be determined on a case-by-case 
basis through exercise of the Youth Court's sound 
discretion. 

THEREFORE, IT IS MY OPINION: 

When a petition is filed initiating proceedings 
under the Youth Court Act, a youth is entitled to 
court-appointed counsel when the youth is indigent 
and the youth's parents have sufficient financial 
resources but refuse to employ counsel. A youth 
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court may order reimbursement from nonindigent 
parents for expenses associated "'i th such court­
appointed counsel. 

y~os, 
IKE GREELY -

Attorney General 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE-cOMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Proposals of the Department 

of Revenue are reviewed only in regard to the procedui"al 

requii"ements of the Montana Administrative Procedure Act. The 

Committee has the authoi"i ty to make I"ecommenda tions to an agency 

regarding the adoption, amendment, OI" repeal of a rule or to 

request that the agency pi"epare a statement of the estimated 

economic impact of a proposal. In addition, the Committee uay 

poll the membei"s of the Legisla tui"e to determine if a pi"oposed 

rule is consistent with the intent of the Legislatui"e or, during 

a legislative session, introduce a bill repealing a rule, or 

dii"ecting an agency to adopt OI" amend a I"ule, or a Joint 

Resolution I"ecommending that an agency adopt or amend a rule. 

The Committee welcomes comments fi"om the public and invites 

membei"s of the public to appeai" befoi"e it OI" to send it written 

statements in oi"dei" to bi"ing to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620, 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Defini tiona: Administrative Rules of Montant (ARM) is a 
loose leal complla tlon by de par ment of a 11 
rule• o! state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

is a soft 
~~~~;;~~~~~~~~~~~~w~ce·-monthly, 
containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney general (Attorney General's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

Use Of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical 
Update the rule 
accumulative table 
contents in the last 
Register issued. 

index. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through March 31, 
1988. This table includes those rules adopted during the 
period March 31, 1988 through June 30, 1988 and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 
months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue 
of the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1988, 
this table and the table of contents of this issue of the 
MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1987 or 1988 Montana Administrative Register. 

ADMINISTRATION, Department of, Title 2 

2.5.505 
2.21.605 

2.21.810 

2. 21.1301 

(Teachers' 
I-IX 

2.44.517 

(State Tax 
2.51.307 

Mistakes in Bids, p. 916 
and other rules - Holidays for State Employees, 
p. 1848' 2369 
and other rule - Sick Leave Fund - Structure of 

Fund - Eligibility to Receive Grants, p. 1, 472 
and other rules - Sexual Harassment Prevention, 
p. 446, 1187 

Retirement Board) 
and other rules - Teachers' Retirement System, 
p. 1600, 2233 
Formula for Determining Contributions Due on 
Termination Pay, p. 2277, 473 

Appeal Board) 
and other rule - Appeals from Real and Personal 
Property Tax Appraisals - orders of the Board -
Decision by the Board, p. 154, 474 

AGRICULTURE, Department of, Title 4 

I-VII 

4.4.302 

4.5.110 

Administration of the Honey Bee Program, 
p. 1855 
and other rules Administration of Claims 
Against State Hail Insurance, p. 1861, 267 
and other rules Regulation of Noxious Weed 
seeds and Seed Merchandising Licenses, p. 1859, 
268 
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STATE AUDITOR, Title 6 

I-VII 
I-IX 

6.6.1502 

6.10.101 

Independent Liability Funds, p. 1864, 2372 
Periodic Payment of Quarterly Premium Taxes, 
p. 1868, 2373 
and other rules Crop Hail Insurance Rate 
Filings, p. 631, 917 
and other rules - Securities - Whole Mortgages 
and Certificates of Deposit, p. 918 

COMMERCE, Department of, Title 8 

(Board of 
8.6.413 
(Board of 
8.12.603 
8.12.607 

Architects) 
Fee Schedule, p. 2213, 166 

Chiropractors) 
Examinations, p. 2122, 44 
and other rules - Unprofessional Conduct - Code 
of Ethics - Disciplinary Actions - Independent 
Medical Evaluations - Consultations, p. 2215, 3, 
475 

(Board of Cosmetology) 
8.14.601 and other rules Schools Instructors 

Applications Examinations Electrology 
Sanitary Standards - Salons - Licenses, p. 2278, 
4, 704 

(State Electrical Board) 
8.18. 402 and other rules Applications Fees 

Examinations - Continuing Education, p. 5, 567 
(Board of Horse Racing) 
8.22.502 and other rules Licenses Issued for 

Conducting Parimutuel Wagering on Horse Racing -
General Provisions General Requirements 
General Rules - Definition of Conduct Detrimental 
to the Best Interests of Racing, p. 217, 569, 709 

(Board of Landscape Architects) 
8.24.405 and other rule Examinations Renewals, 

p. 2124, 167 
Examinations, p. 785, 1190 
Fee Schedule, p. 9 

Medical Examiners) 

8.24.405 
8.24.409 
(Board of 
I-VII Licensing, Conduct and Fees for Nutritionists, 

p. 453, 823 
8.28.420 
(Board of 
8.34.414 
(Board of 
8.35.407 
(Board of 
8.36.406 
8.36.409 

Fee Schedule, p. 2127, 45, 385 
Nursing Home Administrators) 

Examinations, p. 2129, 710 
Occupational Therapists) 

Fees, p. 633, 972 
Optometrists) 

General Practice Requirements, p. 551 
and other rules Fee Schedule 
Pharmaceutical Agents, p. 1718, 2234 

(Board of Outfitters) 

Therapeutic 

8.39.101 and other rules - outfitters and Professional 
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8.39.401 

(Board of 
8.40.404 

(Board of 
8.42.403 
(Board of 
8.52.401 

(Board of 
I-XVI 

8.58.411 
(Board of 
8.61.402 

(Board of 
8.64.402 
(Building 
8.70.101 

8.70.1401 
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Guides, p. 553 
and other rules - Board Organization 
Rules Public Participation 
Standards and Requirements, p. 1870, 

Pharmacy) 

- Procedural 
Outfitters 

46 

and other rule - Examination Fee - Rescheduling 
of Dangerous Drugs, p. 2294, 271 

Physical Therapy EXaminers) 
Fees, p. 2220, 168 

Psychologists) 
and other rules - Psychology - Applications 
Examination - Reciprocity - Licensing - Fees -
Standards Unprofessional Conduct Ethical 
Practice, p. 2296, 570 

Realty Regulation) 
Licensure of Timeshare Brokers and Salespersons -
Registration of Timeshare Offerings, p. 332, 
887 
Fee Schedule - Late Renewals, p. 1720, 2236 

Social Work Examiners and Professional counselors) 
and other rules Licensure Requirements 
Applications - Hours, credits and carry over -
Noncompliance - Fees, p. 1721, 169 

Veterinary Medicine) 
Fee Schedule, p. 939 

Codes Bureau) 
and other rules - Incorporation by Reference of 
Building Codes Extent of Local Programs 
Plumbing Fixtures - Permits - Standards - Fees -
Recreational Vehicles, p. 1725, 2237 
Application for Fireworks Wholesaler Permit, 
p. 1735, 171 

(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 338, 712 
(Board of Milk Control) 

8.86.301 
8.86.301 
8.86.301 

8.86.301 

8.86.301 

Notice of Public Hearing for a Statewide Pooling 
Arrangement With a Quota Plan as a Method of 
Payment of Milk Producer Prices, p. 1737, 481, 
713 
Class I Price Formula, p. 846 
Class I Price Formula, p. 849 
Transportation of Class I Bulk Milk Between 
Plants, p. 851 
Emergency Amendment - Pricing Rules - Class I 
Price Formula, p. 2238, 48 
Pricing Rules - Class I Price Formula, p. 2318. 
973 

(Local Government Assistance Division) 
I Administration of the 1988 Federal Community 

8.94.101 
Development Block Grant Program (CDBG), p. 635 
Minimum contents of Local Subdivision Regulations 
Adopted Under the Montana Subdivision and 
Platting Act, p. 1742, 50 
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(Montana Economic Development Board) 
8.97.802 and other rules- Definitions- Applications-

Tax Credits, p. 1874, 2241 
(Aeronautics Division) 
8.106.602 Liability Insurance Requirements, p. 812, 1344 
(Montana Health Facility Authority) 
8.120.206 Fees, p. 2327, 272 
(Montana Science and Technology Development Board) 
8.122.101 and other rules Investments by the Board, 

p. 2018, 494 
(Montana State Lottery Commission) 
8.127.610 License Renewal Fee, p. 2330, 274 
8.127.1201 Prizes, p. 1279, 51 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
I-IV Definitions and Tuition Rates for Special 

I-IX 

10.6.101 
10.43.101 

(Board of 
I 
10.55.303 

10.57.301 

10.58.101 
10.65.201 

10.66.104 

Education, p. 221, 714 
Establishment of Clearing Accounts for Use in 
School Districts, p. 1745, 2375 
and other rules - School Controversies, p. 2331 
and other rules Operation of Postsecondary 
vocational-Technical Centers, p. 1743, 2377 

Public Education) 
Student Assessment, p. 340, 976 
and other rules Teaching Assignments 
Definitions - Endorsement Information, p. 941 
and other rule - Endorsement Information - Class 
3 Administrative Certificate, p. 2131, 52 
Advisory Group, p. 11, 637 
and other rule - Policy Statement on Kindergarten 
Accreditation and Schedule Variances Local 
District Participation, p. 639 
Fees for GED Test Battery, p. 637 

FAMILY SERVICES, Department of, Title 11 

I-II and other rule - Recovery of Foster Care or Day 
care Overpayments, p. 457, 825 

I-VIII Confidentiality of Case Records Containing 
Reports of Child Abuse and Neglect, p. 949, 1980, 
2378 

I-XIII Procedures for Rulemaking - Declaratory Rulings -
Contested Case Hearings, p. 1374, 1782, 2378 

I-XXVI Licensing Requirements for Youth Detention 
Facilities, p. 2037, 2379 

11.5. 407 and other rule - Defining Supplemental Payment 
Eligibility Based on Living Arrangement - Setting 
Standards for Supplemental Payments, p. 642, 978 

11.6.104 Eligibility Requirements for Adoptive 
Applicants, p. 644, 979 

11.7.101 and other rules - Foster Care Placement of 
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11.7.401 

11.12.101 

11.12.104 
11.14.102 
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Children, p. 1052 
and other rules - Requests for Fair Hearings, 
p. 854 
and other rules - Residential Placement of Youth 
in Need of Supervision and Delinquent Youth, 
p. 1057 
and other rule Substitute Care Placement 
Budgets, p. 2133, 172 
Youth Care Facility Licensing Criteria, p. 646 
Defining Group Facilities Established Chiefly for 
Educational Purposes, p. 342 

FISH, WILDLIFE AND PARKS, Department of, Title 12 

I 
I-V 

I-VI 

I-VII 

12.3.101 

12.6.201 

12.6.901 

12.6.901 

12.6.1406 

12.7.501 
12.8.202 

12.8.504 

Prerequisites for Special Elk Permit, p. 225, 879 
Administration of the Pheasant Enhancement 
Program, p. 16, 720 
Guidelines for the Sale of Excess Fish Eggs, 
p. 19, 497. 575 
Establishing Procedures for Wildlife Habitat 
Acquisition, p. 13, 880 
and other rules - Licenses and License Agents, 
p. 227. 716 
and other rules - Field Trial Regulations, p. 28, 
496 
Water Safety Regulations - Closing Crystal Lake 
in Fergus County to Motor-Propelled Water Craft 
and to Establish a No-Wake Speed Limit on 
Portions of Lake Kookanusa on Cripple Horse Bay, 
p. 955, 2242 
Extension of 10 Horsepower Restriction on 
Yellowstone River to the Springdale Bridge, 
p. 1063 
Allowing for the Sale of the Progeny of Raptors 
Under Certain Conditions, p. 344, 718 
Fish Disease Certification, p. 1060 
and other rules - PUblic Use Regulations for 
Department's Designated Recreation Areas, p. 21, 
498 
Cultural Resource Coordinator, p. 29, 499 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I-XII 

16.8.701 

16.8.937 

Procedures for Administration of the WIC 
Supplemental Food Program, p. 346 
and other rules - Air Quality - Definitions of 
PM-10 PM-10 Emissions and Total suspended 
Particulate - High-Volume Measurement Method for 
Lead - Ambient Air Quality Standards for PM-10 -
Significant Emission Rates for PM-10 - Ambient 
Air Increments for Total Suspended Particulate, 
p. 463, 826 
and other rules Air Quality Models Fuel 
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16.29.101 

16.32.101 

16.32.501 
16.44.102 

16.44.303 
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Burning Equipment New Source Performance 
standards - Emission Standards for Hazardous Air 
Pollutants Lewis & Clark County Clean Air 
ordinance, p. 2135, 500 
and other rules - Surface Water Quality Standards 
- Classification of Surface Waters in the State, 
p. 651, 1191 
and other rules - Dead Human Bodies - Embalming 
and Transporting Dead Human Bodies, p. 648 
and other rules - Review of Certificates of Need 
for Health Care Facilities, p. 641, 1074, 725 
Reportable Tumors, p. 358, 726 
and other rules - Hazardous Waste Management -
Federal Regulatory Changes Pertaining to Closure 
and Post-closure Requirements - Access to Public 
Records Transfer Facilities Commercial 
Transfer Facilities Holding Hazardous Wastes for 
Ten Days or Less, p. 1881, 53 
and other rules - Hazardous Wastes - Definition 
of Hazardous Wastes - Requirements for Recyclable 
Materials Reclassification as a Boiler 
Regulation of Certain Recycling Activities 
Information Statement Pertaining to ARM Title 16, 
Chapter 10, Regarding the Availability of 
Information, p. 459 

HIGHWAYS, Department of, Title 18 

I 

18.8.101 

certifying Drivers of special Vehicle 
Combinations, p. 31, 386 
and other rules - Gross Vehicle Weight, ~- 1065 

INSTITUTIONS, Department of, Title 20 

20.2.201 
20.3.401 

Contested Cases, General Authority, p. 2341, 387 
Certification of Chemical Dependency counselor, 
Costs of Re-examination, p. 156, 576 

JUSTICE, Department of, Title 23 

I-II 
23.3.118 

23.3.133 

23.3.301 

23.4.101 

Exemption from the Seatbelt Use Act, p. 2058, 173 
and other rule - Vision Tests - Vision Standards 
for Driver Licenses, p. 1002, 1611, 503 
and other rules - Licensing of Commercial Motor 
Vehicle Operators, p. 1399, 62 
and other rules - Highway Patrol Qualifications 
and Procedures, p. 1748, 72 
and other rules - Alcohol Analysis, p. 2138, 275 

LABOR AND INDUSTRY, Department of, Title 24 

24.12.204 
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Establishing Qualifications of Daycare Providers 
for the New Horizons Program, p. 33, 388 
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24.16.9001 and other rules - Prevailing Wage Rates, p. 1127 
(Human Rights Commission) 
24.9. 214 and other rules - Procedures for Contested case 

24.9.249 

(Workers' 
I 
24.29.702A 

Hearings, p. 669, 1194 
and other rules - Procedures for Hearings of 
Petitions for Declaratory Rulings, p. 1117 

Compensation Division) 
Rates for Hospital Services, p. 1918, 2388 
and other rules - Self-Insurers, p. 1549, 1920, 
2385 

STATE LANDS, Department of, Title 26 

I and other rules - Federal Farm Compliance Program 
- Fee Schedule - Definitions - Rental Rates -
Lease and License Reports and Renewal 
Assignments - Subleasing - Pasturing Agreements -
Cancellation of Lease or License - Mortgages and 
Pledges, p. 1281, 73 

LIEUTENANT GOVERNOR, Title 30 

(Statehood 
30.3.102 

Centennial Office) 
and other rule 
Exclusive Licenses 
p. 2222 

Changing of Royalties for 
- Fees for Project Licenses, 

LIVESTOCK, Department of, Title 32 

I 

32.3.104 
32.3.216 
32.3.220 
32.3.401 

32.3.1203 

Establislunent of a State Meat and Poultry 
Inspection Program, p. 2342, 390 
Subject Diseases or Conditions, p. 1293, 83 
Equine Quarantine Stations, p. 1288, 84 
Importation of Bovine Semen, p. 2345, 389 
and other rules Clarifying Authority for 
Control of Brucellosis Affected Herd owner 
Rights and Obligations, p. 1295, 85 
and other rules - Updating Rabies Procedures, 
p. 1930, 86 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

I-XLV 
(Board of 
I-XXII 

36.15.216 

36.16.101 

safety of Dams Program, p. 1137 
Natural Resources and Conservation) 

Procedures and Policy for the Reclamation and 
Development Grants Program, p. 2347, 727 
Minimum Standards for Granting a Permit for the 
Establislunent or Alteration of an Artificial 
Obstruction or Nonconforming Use in a Designated 
Floodway, p. 691 
and other rules - Policy and Purpose of Rules -
Definitions - Forms - Applications - General -
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Application Content Analysis of Need 
Determination of Amount Management Plans 
Processing Applications and Monitoring 
Reservations Department Responsibilities 
Action on Applications and Monitoring 
Reservations - Board Responsibilities - Action on 
Applications Board Decision Criteria 
Individual Users - Fees and Costs - Applications 
in Missouri River Basin, p. 787 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I 

I-IV 

Allowing All Motor Carriers Registered with the 
Montana Public Service Commission to Purchase a 
Temporary Vehicle Trip Permit in Lieu of a 
Vehicle Identification Stamp, p. 2224, 276 
Ratemaking Treatment of Contribution in Aid of 
Construction, p. 2356, 731 

REVENUE, Department of, Title 42 

I 

I 

I 

I 

I 

I 
I 
I 
I 

I-II 

I-II 
I-II 

I-II 

I-III 
I-III 
I-V 

I-VI 

I-VII 

I-VIII 

12-6/23/88 

"Point of Beneficiation" Mines Net Proceeds, 
p. 949 
Limitation on Charitable Contribution Deduction 
for Corporations, p. 965 
Metalliferous Mines Tax Average Price 
Quotations, p. 971 
Partial Payment of Taxes - Rules on Waiver of 
Penalty and Interest, p. 565, 882 
Clarification of Exception to Tax Levy Limit for 
the Property Assessment Division, p. 2071, 396 
Small Business Liability Funds, p. 1750, 2390 
Definition of Earned Income, p. 1943, 2243 
surtax on corporations, p. 1951, 277 
and other rule - Residences of Disabled Veterans, 
p. 243' 737 
and other rule Sales Factor Computations, 
p. 1178 
Installment Gains - Corporations, p. 963 
Low Income Residential Property Tax Benefit, 
p. 238, 734 
New and Expanding Industry and Class Twenty 
Property, p. 264, 742 
Corporation License Tax Nexus Standards, p. 1175 
Partnerships in Apportionment Formula, p. 947 
contractor Regulations, Corporation License Tax, 
p. 1180 
Sales Assessment Ratio Studies to Adjust Real 
Property Values, p. 158, 577 
Airline Regulations for corporation License Tax, 
p. 2073' 401 
Purchasing and Distribution of Liquor and Table 
Wine Products, p. 1932, 87 
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I-XI Accommodations Tax for Lodging, p. 1020, 1637 
I-XT Water's Edge Election for Multinational 

Corporations for Corporation Taxes, p. 1945, 
2226, 278 

42.6.101 and other rules Scale of suggested Minimum 
Contributions for Child Support, p. 1941, 2391 

42.6.121 and other rule - Child Support Collection Fees, 
p. 360, 733 

42.15.311 and other rule - Withholding from Retirement Plan 
Benefits, p. 1430, 1752, 392 

42.17.105 Computation of Withholding - Income Tax, p. 1953, 
2244 

42. 21. 101 and other rule Aircraft and Watercraft 
Taxation, p. 236, 746 

42.21.106 and other rules - Trending and Depreciation for 
Personal Property for Taxation Purposes, 
p. 249, 747 

42.21.114 Abstract Record Valuation, p. 247, 748 
42.21.120 and other rules - Taxation of Livestock, p. 232, 

751 
42.22.101 and other rule - Taxation of Airlines, p. 229, 

752 
42.22.1311 Industrial Machinery and Equipment Trend Factors, 

p. 1170 
42.23.403 Treatment of Foreign Taxes, p. 1168 
42.25.503 Failure to File Coal Gross Proceeds Returns, 

p. 961 
42.25.511 Coal Gross Proceeds on Processing, Refining, 

Royalties for contract Sales Price, p. 943 
42.25.512 Imputed valuation of coal, p. 957 
42.25. 515 and other rules - Coal Gross Proceeds - Imputed 

Valuation for Refined Coal, p. 1165 
42.25.1001 and other rules - Net Proceeds Rules for the 

Natural Resource and corporation Tax Division, 
P• 3611 9801 1196 

42.25.1101 and other rule - Scoria and Travertine for RITT 
and Net Proceeds, p. 955 

42.25.1112 Machinery Expense Deduction for Mines Net 
Proceeds, p. 953 

42.25.1115 Deduction for New Reduction Equipment Related to 
Mines Net Proceeds, p. 945 

42.25.1116 Mines Net Proceeds Transportation Expenses, 
p. 959 

42.26.236 Exclusion of Royalties From Property Factor, 
p. 951 

42.26.236 Valuation of Rented Property, p. 967 
42.28.324 Motor Fuels Tax - Failure to Maintain Records, 

p. 969 

SECRETARY OF STATE, Title 44 

I and other rules - Fees for Filing Federal Tax 
Liens - Fees for Filing Documents, p. 470, 828 
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I-II and other rule - Fees and Format for Filing 
Notice of Agricultural Lien and Certificate of 
Information Obtained by Public Access, p. 1553, 
2163, 2392 

1.2.419 1988 Scheduled Dates for Filing and Publication 
of the Montana Administrative Register, p. 2080, 
2392 

1.2.421 and other rules - Subscription to the ARM - Cost 
- Agency Filing Fees, p. 1956, 2357A, 282 

44.9.202 and other rules Procedures for Conducting 
Elections by Mail Ballot, p. 1753, 2394 

(Commissioner of Political Practices) 
44.10.331 and other rules - Limitations on Receipts from 

Political Committees to Legislative Candidates -
Uniform System of Accounts - Mass Collections at 
Fundraising Events, p. 161, 595 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I-VII 

46.2.210 

46.2.302 
46.8.102 

46.8.501 

46.11.101 

46.12.102 

46.12.201 

46.12.204 

46.12.315 

46.12.502 

46.12.503 

46.12.530 

46.12.541 
46.12.555 
46.12.602 
46.12.1201 

46.12.1204 

12-6/23/38 

and other rule Reporting and Handling of 
Incidents Relating to Recipients of Developmental 
Disability Services, p. 39, 381 
and other rule - Administrative Fair Hearings, 
p. 2082, 2395 
Civil Rights Complaints, p. 693, 1197 
and other rules - Individual Habilitation Plans 
for Developmentally Disabled Persons, p. 695, 
1007 
Quarterly Reports Required of the Developmental 
Disabilities Division, p. 2358, 285 
and other rules Food Stamp Program 
Incorporation by Reference of Federal 
Regulations, p. 1185 
Medicaid Reimbursement for Multi-source Drugs, 
p. 1958, 753 
Eligibility Requirements for Medical Assistance, 
p. 35, 404 
and other rules - Medicaid Optional Services, 
p. 377, 758 
Prohibition of certain Provider Fee Increases, 
p. 2142, 91 
and other rules - Reimbursement for Physician 
Services, p. 814 
and other rules Diagnosis Related Groups, 
p. 820, 1199 
and other rules Outpatient Speech Therapy 
Services, p. 810, 1201 
Hearing Aids, p. 36, 596 
and other rules - Personal Care Services, p. 872 
and other rule - Dental Services, p. 2359, 286 
Nursing Home Reimbursement Transition From 
Rules in Effect Since July 1, 1987, p. 803 
Nursing Home Payment Rates, p. 164, 506 
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46.12.1401 and other rules - Home and Community Services 
Program, p. 856 

46.12.3803 cost of Living Increases in Medically Needy 
Income Standards, p. 2084, 2397 

46.13. 3 01 and other rules - Establishment of a Percentage 
of Income Plan (PIP) In Ravalli County, 
p. 1757, 2245 

46.14.301 and other rules Low Income Weatherization 
Assistance Program, p. 2227, 289 
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