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MONTANA ADMINISTRATIVE REGISTER
ISSUE NO. 7

The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing,
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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%OFORE THE STATE AUDITOR
AtTD COMMISSIONER OF SECURITIES
OF THE STATE OF MONTANA

In tne matter of the adoption ) NOTICE QF PUBLIC
of a rile defining ) HEARING
promotional or developmental }

stage )

TO: All Interestred Persons

1. ©On #ay 21, 1987, at 9:00 a,m,, a public hearing will
be neld .n the conference room of tne state auditor's office
in ine Mitchel! 3uilding at Helena, Montana, to consider the
adoption of 4 rule pertaining to the registration of
securities,

2, The proposed rale does not replace or modify any
section currenrly found in the Administrative Rules of Montana.

3. The proposed rule provides as follows:

RULE I DEFINITION OF PROMOTIONAL OR DEVELOPMENTAIL, STAGE
(1) For the purposes of 30-10-206, MCA, a corporation In the
"promotional or developmental stage" means a corporation which
has no public market for its shares and has no significant
earnings within the past five years {or shorter period of its
existence),

(2) "significant eatnings®" shall be deemed to exist if
the corporation's earnings record over the last five years (ot
shorter period of its existence) demonstrates that for such
period the corporation's nat earnings per share is 30% of the
pubiic offering price per share (as adjusted for stock splits
and stock dividends) or the corporation has earnings per share
of 10% or more of tne public offering price per share for any
two consecutive years,

AUTH: 3n-10-107, MCA & Sec. 2, Ch. 107, Montana Session Laws
of 1987
IMP: 30-10-206, MCA & Se«., 1, Ch. 107, Montana Session Laws
of 1987

4 The rule is proposed in order to implement Chapter
107, Montana Session Laws of 1987, which reguires that certain
securities be deposited in escrow while a corporation is in
the developmental or promotional stage as a conditrion of
ragistration under the securities act of Montana. The
dafinition will provide notice to securities registration
applicants regarding whether they must escrow their stock
Having a legal definirion in place will give the commissioner
a basis upon which to require the escrow of these shares.

5. Interested psrsons may present their data, views, or
argumants, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted no
later than May 15, 1987 to:

MAR Notice No. 6-14 7-4/16/87



-352-

Rovert R, Throssell

Chief Legal Counsel

State Auditor's Office

Room 209, Mitchell Building

Helena, MT 59620

6. Robert R, Throssell, State Auditor's Office, Room
209, Mitchell Building, Helena, MT 53620, has been designated
to preside over and conduct the hearing.

7. The authnority of the state auditor to make the
proposed rule is based on section 30-10-107(1), MCA, and Sec.
2, Ch. 107, Montana Session Laws of 1987. The rule implements
section 30-10-206, MCA, and Sec 1, Ch. 107, Montana Session

L Zes e e

Andrea "Andy" ne(t
) State Auditor
Commissioner of Jecuhxfxes

Certified to the Secretary of State this 27 day of March,
1987,

7-4/16/87 MAR Notice No., 6-14
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF HORSE RACING

In the matter of the proposed ) NOTICE OF PUBLIC HEARING
amendments of 8,22,501 ¢on- ) ON THE PROPOSED AMENDMENTS
cerning definitions, 8.22.801 ) OF 8§.22.501 DEFINITIONS, 8.
concerning general require- ) 22,801 GENERAL REQUIREMENTS,
ments, 8.22.804 concerning ) 8.22.804 CLAIMING

claiming )

TO: All Interested Persons.

L. On Saturday, May 30,1987, at 10:00 a.m., a public
hearing will be held in the Fair Board Room at the State
Fairgrounds, Great Falls, Montana, to consider the amendment
of the above-stated rules.

2. The proposed amendment of 8.22,501 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule 1is located at pages 8-631 through
8-635, Administrative Rules of Montana)

"8.22.501 DEFINITIONS (1) through (46) will remain the
same.

£47)--Winneg-=--- for--purpeses--of--aligihility--at--race
meetings--whose-race-recordu-are-vacorded-in-an-offieial-chare
book-or-the-Datly-Raecing-Form-+s-a-horse-whichy-at-the-time-of
seaziing;—has-wen-a—raee—ea-the-fia!-in-any-eountry-at—amtfaek
whose-raeing-vecnrds-are-recordad-in-an-offictal-chart-or--the
Baity-Racimg-Form:

€483(47) A winner - for purposes of e11g1b111ty ak--raee
meatings--whose-racing-recorda-are-not-veasrded-in-an-offietal
ehart-bosk-or-the-Datty-Raeing-Foerm is a horse which at the
time of startlng, has won a race on the flat in any country.

€493 (48) .

AuthT  23- 4 104 MCA Imp: 23-4-101, MCA

3. This amendment 1is being proposed to make these
subsections more compatible with 8. 22 501 (23) which describes
a maiden as being a horse which has not won on the flat in any
country. This rule lessens the confusion for racing
secretaries and trainers at entry time.

4, The amendment of 8.22.801 will read as follows: (new
matter underlined, deleted matter interlined) (full text of
the vule 1is located at pages 8-679 through 8-685.1,
Administrative Rules of Montana)

"8,22.801 GENERAL REQUIREMENTS (1) through (9) will
remain the same.
(10) All Montana bred horses shall be allowed a weight
allowance of 5 pounds in all races except handicaps, and
stakes, and races exclusive only to Montana breds
(TIT7y throu h (66) will remaln the same
Auth: § 104, 202, MCA Imp: 23-4-10&, 37-1-131, MCA

MAR Notice No. 8-22-39 7-4/16/87
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5. This amendment is being proposed to clarify that the
welight allowance 1is not available to Montana bred horses in
races limited to horses bred in the state. There is no reason
for a preference when all horses entered enjoy the same
Montana bred status. (See section 23-4-204, MCA)

6. The amendment of 8.22,804 will read as follows: (new
matter underlined, deleted matter interlined) (full text of
the rule 1is located at pages B~687 through 3-690,
Administrative Rules of Montana)

"8.22.804 CLAIMING (1) Tn claiming races any horse is
subject to claim for Its entered price by an owner registered
in good faith for racing at that mseting or by a Jlicensed
authorized agent for the account of such owner, ocr by any
licensed owner who does not, at the time, actually swh a horse
registered to race because of claim, mistortune or Lire, and
who has received a claim certificate issued by the board of
stewards; or by any person whose application for 4n owhers
license has been approved and who has recelved a claim
certificate by the board of stewards, which certificate shall
in no event be issued until the expiration of three full days
from the date of the receipt of the application for an OwWners
license, provided however, that no person shall claim his own
horse, or cause his horse to be claimed directly or indirectly
for his own account,

(2) through (27) will remain the same.

(28 Any person desirous of entering racing in Montana
by means of ARM 8.72.804(T)(c) may do so upon the fulfillment
of the following conditions:

(a) A non-refundable deposit of $50.00 is made to_ the
Montana board of horse racing to initlate lnvestigation as to
that ownerships suitability to hold a license, The fee of
550.00 will include new owner license fee of 370,00,

(b} An _application has besn made and held pending until
all necessary investigation has been completed to the
satisfaction of the stewards.

{c) The above right to claim shall be valid for only one

horse  unless the claimed horse 13 physicallv incapable of
starting in Montana during the next thirty (30) days of being
claimed, such”  ability to be determined by the board
veterinarian,
T Such claim certificate shall be null and void if not
exercised within the first forty-five (45) cleat calendar_ days
of being approved by the stewards. 1This may be extended upon
application and approval by the stewards.

(e) The applicant must Thave the name of a licensed
trainer who will be responsible for the care of the claimed
horse.

(f) The application will be processed and will be
retucned by the board to the stewards Ffor a final
recommendation. Upon approval, the stewards may issue a <laim
certificate. When the certirlcate 1s_ exercised, a horse

7-4/16/87 MAR Notice No. 8-22-39
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owner's license will bHe issued. An owner's license is not
issued prior to the claim as one of the qualifications for
Ticense s the ownership of a gqualitied race hovse."

Auth:  23-4-104, 2067, MCA Tmp: 23-4-104, 37-1-131, MCA

7. This amendment is being proposed to facilitate the
process by whiech an unlicensed person can claim a horse and
expand the qualifications for eligibility to submit a claim.

8. Interested persons may submit their data, views or
arguments, either orally or in writing, at the hearing.
Written data, views, and arguments may also be submitted to
the Montana Board of Horse Racing, 1424 9th Avenue, Helena,
Montana, no later than May 30, 1987.

9. Geoffrey L. Braziler of Helena, Montana will preside
over and conduct the hearing.

BOARD OF HORSE RACING
HAROLD GERKE, CHATRMAN

BY: .
KE . , DL R
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, April 6, 1987.

MAR Noticc No. 8-22-39 7-4/16/87



STATE OF MONTANA
DEPARTMENT OF COMMERCE

NOTICE OF PROPOSEND REPEAL
OF RULES 8,26,101 BOARD
ORGANIZATION, 8.26.201 & 3.
26.202 PROCEDURAL RULES, 8.
26.401 through 8.26,410
SUBSTANTIVE RULES

In the mattec of the proposed
repeal of rules $.26.101 board
organization, 8.26,201 & 8.26.
202 procedural rules, $.26,401
throuegh 8.26.410 substantive
rules

AN AN

NO PUBLIC HEARTNG CONTEMPLATED

TO: All Interested Persons:

1. On May 18, 1987, the Department of Commerce proposes
to repeal the above stated rules, which governed the board of
massage therapists. The rules to be raepealed are located at
pages 8-817 through 8-822, Administrative Rules of Montana.

2. The rules are being repealed as the board of massage
therapists was sunsetted by Sec. 7, Ch. 84, L, 1983, effective
March 15, 1983, The board was reviewed through Lthe sunset
process and the vrecommeadation from the audit committee to
the legislature was to abolish the board.

3. Interested parties may submit their data, views or
arguments concerning the proposed repeal in writing to Elois
Johnson, Division of Business Regulation, Department of
Commerce, 1424 9th Avenue, Helena, Montana 59620-0407, no
later than May 14, 1987,

4., T1f a person who is directly affected by the proposed
repeal wishes to express his data, views or arguments orally
or in writing at a public hearing. he must make written
request for a hearing and submit this request along with any
written comments he has to Elois Johnson, Division of Business
Regulation, Department of Commerce, 1424 9th Avenue, Helena,
Montana 59620-0407, no later than May 14, 1987,

5. If the department receives requests for a public
hearing on the proposed vepeal Erom either 10% or 25,
whichever is less from the Administrative Code Committee of
the legislature: or from an association having not less than
25 members who will be directly affected, a hearing will be
held at a later date. Notice of the hearing will be published
in the Montana Administrative Register.

6. Due to an oversight, these rules were never repealed.

7. The authority to make the proposed repeal is based on
section 37-33-204 (3), MCA.

DEPARTMFNT OF COMMFRCE

[ H L. COoLRO, DIRECTOR

DEPARTMENT OF COMMERCE

Certified to the Secretary of State, April 6, 1987.

7-4/16/87 MAR Notice No. 8-26-1



STATE OF MONTANA

BEFORE THE DEPARTMENT OF COMMERCE
In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
adoption of a new rule for the ) A PROPOSED RULE PERTAINING
administration of the 1987 ) TO THE ADMINISTRATION OF THF
Federal Community Development ) 1987 FEDERAL COMMUNITY
Block Grant Program ) DEVELOPMENT BLOCK GRANT

) (CDBG) PROGRAM

T0: All Interested Persouns.

1. On May 6, 1987, at 1:30 p.m.,, a public hearing will
be held 1in Room €-209, of the Cogswell Building, Helena,
Montana, to consider the adoption by reference of cules
governing the administration of the 1987 federal Community
Development Block Grant (CDBG) program.

2, The proposed adoption will read as follows:

"I INCORPORATION BY REFFRENCE OF RULES FOR
ADMINISTERING THF 1987 CDBG PROGRAM (1) The department of
commeérce herein adopts and incorporates by this reference the
Montana Community Development Block Grant Program 1987
Application Guidelines and the Montana Community Development
Block Grant Program, February, 1987 Grant Administration
Manual published by it as rules for the administration of the
CDBG program.

(2) The rules incorporated by referemce {n (1) above,
relate to the following:

(a) the policies governing the program,

(b) requivements for applicants,

(c) procedures for evaluating applications,

(d) procedures for local project administration,

(e) environmental raview of project activities,

(f) procurement of goods and services,

(g) Ffipnancial management,

(h) protection of civil rights,

(i) fair labor standards,

(3) acquisition of property and relocation of persons
=]

displaced thereby, and

(k) administrative considerations specific to public
facilities, housing and neighborhood revitalization and
economic development projects.

Copies of the regulations adopted by reference 1in
subsection (1) of this rule may be obtained from the
Department of Commerce, Local Goverument Assistance Division,
Capitol Station, HYelena, Montana 59620."

Auth: 90-1-103, MCA Imp: 90-1-103, MCA

3. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to the
Local Government Assistance Division, Department of Commerce,
Capitol Station, Helena, Montana 59620, no later than May 15,
1937,

MAR Notice No. 8-94-4 7-4/16/87
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4, Richard M. Weddle will preside osver and conduct the
hearing.

DEPARTMENT OF COMMFRCF

BY: {‘ré%gj% ¥ Qzﬂ[quw_.__
RETTH L. RO, DIRFCTOR

Certified to the Secretary of State, April 5, 1987.

7-4/16/87 MAR Notice No. 8-94-4
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BEFORE THF DEPARTMENT OF FISH, WILDLIFE AND PARKS
OF THE STATE OF MONTANA

In the matter of Proposed
Adoption of New RPules
Establishirg Fees for
Preparation of Environmental
Impact Statements,

NOTICE OF PROPOSED ADOPTION
OF NEW RULES PROVIDING FOR
COLLECTION OF FEES FOR COSTS
ASSOCIATED WITH PREPARATION
OF ENVIRONMENTAL IMPACT
STATEMENTS. NO PUBLIC
HEARING CONTEMPLATED,

TO:  ALL INTERLSTED PEREONS

1. On May 21, 1987, the Montana Department cof Fish,
Wildlife and Parks proposes to adopt new rules allowing the
Department to charge fees for costs associated with
preparation of environmental impact statements,

?. The proposed rules provide as follows:

Rule T WHEN FEES ASSESSED (1) When an application for a
lease, permit, contract, license, or easement is expected to
result in the department incurring expenses in excess of
$2,500 to compile an environmental impact statement, the
applicant is required to pay a fee in an amount which the
department reasonably estimates, as set forth in this
subchapter, will be expended to gather information and data
necessary to compile an EIS.

(2) The department will determine within 30 days after a
correct and complete application is filed whether it will be
necessary to compile an environmental impact statement and
assess a fee as prescribed by this subchapter.

AUTH: 75-1-202, MCA, IMP: 75-1-202, MCA

Rule TI PRELIMINARY COST ESTIMATE OF EIS-ESTIMATE OF
PROJECT COS'T (1) If 1t is determined that an environmental
impact statement is necessary, the department will make a
preliminary estimate of the costs to compile the statement.
This estimate will include a summary of the data and
information, including salaries, equipment costs, printing and
dissemination costs, and any other expense associated with the
collection wof data and information for the EIS and the
printing and dissemination of the EIS,.

(2) If the preliminary estimated costs of acquiring the
data and information to prepare an EIS total more than $2,500,
the department will notify the applicant that a fee must be
paid and will submit an itemized preliminary estimate of the
cost of acquiring the data and information necessary %o
compile an EIS. The applicant will also he advised that a
notarized and detailed estimate of the cost of the project
being reviewed in the EIS must be submitted by the applicant
within 15 days after receipt of the request. In addition, the
applicant will be asked to describe the data and information
available or being prepared by the applicant which can

MAR Notice No. 12-151 V-4/16/87
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possibly be used in the EIS. The applicant may indicate which
of the department's estimated costs of acquiring data and
information for the EIS would be duplicative or excessive,

(3) The estimated cost of a project submitted by the
applicant as required by this rule will include, but is not
limited to, an itemized list of the estimated construction,
engineering, land acquisition, equipment, labor, materials,
interest, inflationary, and contingency costs, showing various
components and how those costs are calculated.

(4) Upon request, the applicant will be granted an
extension of the 15 day time period for submission of an
estimate of the project's cost and a critique of the
department's preliminary EIS data and information accumulation
cost assessment,

AUTH: 75-1-202, MCA, IMP: 75-1-202, MCA

Rule III FINAL FEE DETERMINATION (1) Within 15 days
after receipt of the applicant's estimated cost of the project
and its analysis of the department's preliminary estimate of
the cost of acquiring information and data for the EIS, the
department will notify the applicant of the fiscal amount of
the fee to be assessed.

(2) The fee assessed will be based on the projected cost
of acquiring all of the information and data needed for the
EIS.

(3) If the applicant has gathered or is in the process of
gathering information and data that can be used in the EIS,
the department will only use that portion of the fee that is
needed to verify the information and data.

(4) Any unused portion of the fee assessed may be
returned to the applicant within a reasconable time after the
information and data has been collected or the information and
data submitted by the applicant has been verified, but in no
event later than the deadline specified in Rule VI(3).

(5) The department may extend the 15 day time period
provided for review of the applicant's submittal for a period
not to exceed 45 days if it believes that the project cost
estimate submitted is inaccurate or additional information
must be obtained to verify the accuracy of the project cost
estimate.

AUTH: 75-1-202, MCA, IMP: 75-1-202, MCaA

Rule IV FEE MAXIMUMS The fee assessed shall not exceed
the following limitations:

(1) 2% of any estimated cost up to $1 million, plus

(2) 1% of any estimated cost over $1 million and up to
$20 million, plus

(3) 1/2 of 1% of any estimated cost over $20 million and
up to %100 million, plus

(4) 1/4 of 1% of any estimated cost over $100 million
dollars and up to $300 million dollars, plus

(5) 1/8 of 1% of any estimated cost in excess of %300
million. '

AUTH: 75-1-202, MCA, IMP: 75~1-202, MCA

7-4/16/87 MAR Notice No. 12-151
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Rule V APPEAL TO COMMISSION (1) TIf an applicant for a
lease, permit, contract, license, easement, or certificate
believes that the fee assessed is excessive or does not
conform to the requirements of this subchapter or section
75-1-203, MCA, the applicant may request a hearing before the
commission pursuant to the contested case provisions of the
Montana Administrative Procedure Act.

(2) If a hearing is held on the fee assessed as
authorized by this rule, the department shall proceed with its
analysis of the project wherever possible. The fact that a
hearing has been requested is not grounds for delaying
congideration of an application, except to the extent that the
portion of the fee in question affects the ability of the
department to collect the data and information necessary for
the EIS.

AUTH: 75-1-202, MCA, IMP: 75-1-202, MCA

Rule VI USE OF FEE ~ ADDITIONAL FEE = ACCOUNTING AND
REFUND (1) The fee assessed hereunder shall only be used to
gather data and information necessary to compile an
environmental impact statement. No fee may be assessed if the
department intends only to compile a preliminary environmental
review (PER),

(2) If the department collects a fee and later determines
that additional data and information must be collected or that
data and information supplied by the applicant and relied upon
by the department is inaccurate or invalid, an additional fee
may be assessed under the procedures outlined in Rule II and
RuleIIT if the maximum fee has not been collected as provided
in Rule IV,

(3) When the department has completed work on the EIS, a
complete accounting of how the department spent the fee
collected will be submitted to the applicant. If the cost of
compiling an environmental impact statement is less than the
fee collected, the remainder of the fee will be refunded to
the applicant, without interest, within 45 days after work has
been completed on the final EIS.

AUTH: 75-1-202, MCA, IMP: 75-1-202, MCA

Rule VII DEPARTMENT ASSISTANCE (1) The department will
make every effort to assist the applicant in preparing an
estimated cost of a project. Furthermore, the department will
make appropriate personnel available to the applicant ¢to
discuss the department's estimated cost of compiling the
information and data necessary for the EIS.

AUTH: 75-1-202, MCA, IMP: 75-1-202, MCA

3., The Department is proposing these rules because it
inadvertently failed to provide for fees at the time the
Legislature authorized them.

4. Interested persons may submit their data, views, or
comments concerning the proposed rules to Eileen Shore,
Montana Department of Fish, Wildlife and Parks, 1420 East
8ixth Avenue, Helena, Montana 59620 by May 18, 1987.

MAR Notice No. 12=151 7-4/16/87
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4, Interested persons may submit their data, views, or
comments concerning the proposed rules to Eileen Shore,
Montana Department of Fish, Wildlife and Parks, 1420 East
Sixth Avenue, Helena, Montana 59620 by May 18, 1987,

5. If a person who is directly affected by the proposed
rules wishes to express data, views, or comments orally or in
writing at a public hearing, they must make a written request
for a hearing and submit this request to Eileen Shore no later
than May 18, 1987.

6. If the Department receives requests for a public
hearing from 10% or 25, whichever is fewer, of the persons who
will be directly affected by the proposed rules, by a
governmental subdivision or agency, by the administrative code
committee, or by an association having not fewer than 25
members who will be directly affected, a hearing will ke
scheduled. Notice of Hearing will be published in the Montana
Adminjistrative Register.

s |[W. Flynn, Direct
rtiment of Fish, Wi
and Parks

dlife

Certified to Secretary of State April.b..r 1987.

7-4/16/87 MAR Notice No. 12-151
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BEFORE THE FISH AND GAME COMMISSION
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE oF PROPOSED
amendment of Rule 12.6.703 ) AMENDMENT OF RULE 12.6,703
pertaining to requirements for ) TO LIMIT THE REQUIREMENTS
fire extinguishers on motorboats) FOR FIRFE EXTINGUISHERS ON
and vessels. ) SMALL MOTORBOATS AND
) VESSELS. NO PUBLIC HEARING
) CONTEMPLATED.

TO: ALL INTERESTED PERSONS

1. On June 1, 1987, the Fish and Game Commission
proposes to amend Rule 12,6.703 to exempt certain small
motorboats and vessels from the requirements for fire
extinguishers,

2. The proposed amendment provides as follows:

12.6,703 FIRE EXTINGUISHERS (1) Bvery Motorboats or
vessels on the waters of this state shall have the following
fire extinguishing equipment:

(a) 1less  than 26 feet in length if the motorboat or
vessel carries passengers for hire or has any of the
conditions listed in subsection (d). of thig rule -- one B-1
type approved hand portable fire extinguisher or a fixed fire
extinguisher system;

(b) 26 feet to less than 40 feet in length == two B-I
type approved hand portable fire extinguishers; or at least
one B-TI type; when an approved fixed system is installed, one
less B-I type is required;

{c) 40 feet to not wore than 65 feet in length -- three
B-I type approved portable fire extinguishers, or at least one
B-I type plus one B-II type; when approved fixed system is
installed, one less B-I type is required:

(1) fire extinguishers must be carried on all motorhboats
that have one or more of the following conditions that make
the boat of clesed construction:

(i) inboard ergines; or

(ii) closed compartments under thwarts and seats
wherein portable fuel tanks may be stored; or

(iii) double bottomg not sealed to the hull or which are
not completely filled with flotation material; or

{iv) closed living spaces; or

(v) closed storage . compartments in which combustible
or flammable material is stored; or

{(vi) permanently installed fuel tanks.

AUTH: Sec. 87-1-301, 87-1-303, 23-2-251, MCA
IMP: Sec. 23-2-321, MCA
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The amendment must be reviewed and approved by the
Department of Health and Environmental Sciences before
becoming effective, as required by Section 87-1-303, MCA,

3. This rule 1is being proposed to more accuratelv
reflect the language in Section 23-2-521(c), MCA.
4. Interested persons may submit their data, views, or

comments concerning this amendment to Fileen Shore, Montana
Department of PFish, Wildlife and Parks, 1420 East Sixth
Avenue, Helena, Montana 59620 by May 18, 1987.

5. I1f a person who is directly affected by the proposed
amendments wishes to express data, views, or comments orally
or in writing at a public hearing, they must make a written
request for a hearing and submit this request to Eileen Shore
no later than May 18, 1987,

6. If the Department receives requests for a public
hearing from 10% or 25, whichever is fewer, of the persons who
will be directly affected by the proposed amendment, by a
governmental subdivision' or agency, by the administrative code
committee, or by an asscciation having not fewer than 25
members who will be directly affected, a hearing will be
scheduled. Notice of Hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to he 25 persons based
on all water recreationists in the State of Montana.

Qs /’\ﬁh Aos
Jam . Flynn, Directpr
Dgpartinent of Fish, Wildlife
a

and rks

Certified to Secretary of State APril 6 , 1987,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABIIITATION EERVICES OF THE
STATE OF MONTANA
In the matter of the amend- ) NOTICFE OF PUBLIC BEARING ON
ment of Rule 46.12,3207 } THE PROPOSFED AMENDMENT OF
pertaining to eligibility ) RULE 46.12,3207 PERTAINING
determinations for medical ) TO ELIGIBILITY DETERMINA-
assistance - transfer of ) TIONS FOR MEDICAL ASSIS-
resources ) TANCE -~ TRANSFER OF
) RESOURCES

TO: All Interested Persons

1. On May 6, 1987, at 1:30 p.m., a public hearing will
ve held in room 107 of the Social and Rehabilitation Services
Building, 111 Sanders, Helena, Montana to consider the
preposed amendment of Rule 46,12,3207 pertaining to eligibil=-
ity determinations for medical assistance.

2. The rule as propcsed to be amended provides as fol-
lows:

46.12.3207 TRANSFER CF RESOURCES Subsections (1} and
f1) {a) remain the same.

(i) In instances where the property transferred is the
individual's home, he the individual, his spouse or a depen-
dent relative must have actually been living in the home at
the time of the transfer in order for the home to be con-
sidered his principal residence and, therefore, an excluded
resource. For example, if +he an unmarried individual was
living in a nursing home at the time his home was transferred
and there was no intent tg return, the hcme would count as a
non-excluded resource for eligibility.

Subsections (1) (b) through (1) (d) remain the =ame.

(e} Transfer of real or perscnal property means any
transfer or renunciation of an individual's proportionate
right or title to property. Transfers to joint tenancy or to
tenancy in common are included in this definition,

(f) Incurred medical expenses are those which are not
subdect to payment by & third party.

23 Ceneral rule:

(a) When an individuel c¢r his eiieibie spouse disposes
of nonexcluded real or personal property for less than its
fair market value within 24 months before the month of appli-
cation or redetermination for medicaid, it is presumed that
the transfer was made to establish eligibility unless the in~
dividual presents convincing evidence that the disposal was
exclugively for some other purpose.

(b} The uncompensated value of the transferred non-
excluded rea}-er- persenal property whieh-was-transferred shall
be counted toward the general resource limitation for medicaid
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eligibility eeeerding-te until it is reduced by cne cr more of
the followingy: whiehever-ias-appiieabler

t1} -~ -wneii-—the—dndividuad--seenres-—the - -rebirnr - of—--the
transferred--property,—-at-whieh--time--etrigrbility-will-be -re-
evaiuakteds

t3i¥--prtit-the-individuai-reecives-further-eempensationy
at~which-~time-eligibiitey-witi-be~vraowaevainareds

ti43)~uneid--vhe --individual - payoe-~for--medieai--expenses
egua - o -the- ~sum - of- -the- -wpcomrpenrsated ~vatue—of- the-properey
erangferred-and-the-value-of-other-non-exetuded-ragsourees-lteas
the-appiteable-general-resouree-iimits

43¢} nwhep - -she - uneompensatad. ~valie - of-- the - proporty--is
iess--thar -2 -000-;~for-~a--peried- o f ~time- - Wirielr--shali--be
measured-frem- the- prorth- of -appkroatiom -or —rederermination-and
at-p-pate-of-spe-month-fer-cach-$580-0f-the-uneempensated-vat-
ue - of-the--bransferred property- exceph —tine -bhe -period ~o f-time
shaii - ot -cause ~the--unconpengated —varue ~ Lo e - counted—-as--a
regouree-for-more-than-34-monkhs-—ftrom- the-date-ofobramsfar;-or

{v}-~~-when--thro-~uneempensated--value - ef--the - property--is
§42+ 600 - er= mere — for £ period o -time ek ~ahark-pe-measured
from-the-month-of-erapafev-and-at-a-rate-of-one-nonth-for-caech
$560-0f-the-uncempensated-value-ef-the-rransferred-property-

(i) when the uncompensated value of the transferred
property is less than $500, it shall be counted as a resource
for one menth;

{(ii) &all or part of the transferred property is re-
turned:;
77T (1ii) the uncompengated amount is reduced by documented
further consideration;

fiv)  the uncompersated amount is reduced by $500 for
each month that passes beginning with the month of transfer;
(v) the uncompensated amount is reduced by documented

household medical expenses incurred beginning with the month
of transfer.

{@}--cBndaw-{b)r{iit} -abover~medicpi~oenpenses-ineivde-onty
thoses

{3} urvwhieh=-are-net-sabject Lo payment--by--a-third-pareys

and

{ii}pein-khe--coge-of~applieantsy-which--are -incurred -net
more-than-three--mepths-prior-to-the--month-ef-appiication;-or

{iid}—in-dhreeaae - of - recipiento~-which-are-ircurred-in
the-menth-of-redeakerminatton-and-afters

4@}~ Bnder-rthifivr ) -above ;- when- the uncompemsated -vatee
of - the--transferred-property--is-less--than-$566 - it -shall-be
eounted-pg-p-reseurea-foyr-one-menths

+3}--Appiicabititys

ta)yo-Fhe-above-wule-appites-ko-ati-appltications-—and-rede-
kerminations - for-medicaid fHled Jamiary- 11082 or-takerr~ex-
eept-that+

{1} --the-above- rule Goes not--apirly-ee -property-transfer—
red-prior-to-Aprit-3;-198%~
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Subsections (4) through (6)(a) (2)(E) remain the same in
text but will be renumbered as (3) through (5) (a) (2} (E).

(6) 47} Determiration if transfer of real or personal
property was completely for reasons other than to gualify:

{a) T7 the individual had some other purpose for trans-
ferring the real or perscnal property but establishing eli=-
gibility for medieatd~#es public assistance was also beem a
factor or 1likely result of #r his decision fto transfer, the
presumption is not successfully rebutted.

IUTH: Sec. 53-2-2C1 and 53-2-601 MCA
[MP: Sec, 52-2~601 and 53-6-113 MChA
3. The proposed amendments are offered to better

conform the Department's transfer of assets requlation with
current federal transfer assets regulations. The changes will
ensure eguel treatments of all claimants, consistency between
federal policies and the state rules, and ensure consistent
application of the transfer of assets rule to all public
agsistance programs.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing., Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.O. Box 4210, Helena, Montana 59604, no later than
May 14, 1987.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and ccnduct the hearing. h/)

. iy
6“\)@\.@@%

Director, Social and Rehabilita-—
tion Services

Certified to the Secretary of State  Pril o , 1987.
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter of amendment of ) NOTICE OF AMENDMENTS
rules pertaining to the grading ) TO RULES PERTAINING TO
of certified seed potatoes ) THE GRADING OF CERTIFIED
amending sections 4,12.,3501 ) SEED POTATOES

and 4.12.3503 ARM )

TO: All Interested Persons.

1. On February 26, 1987, the Montana Department of
Agriculture published a notice of amendment of the above stated
rules at page 193, 1987 Montana Administrative Regqister, issue
number 4.

2. The department has amended the rules exactly as
proposed.
3. No comments or testimony were received.

Deputy Director

Certified to the Secretary of State April 6, 1987.

Montana Administrative Register 7-4/16/87



-369-

BEFORE THE STATE AUDITOR
AND COMMISSIONER OF SECURITIES
QF THE STATE OF MOUTANA

In tne matter of rne adoption ) NOTICE OF THE ADOQPTION OF
of an ewergency rule ) EMERGENCY RULES DEFINING
pertaining ©3 the }  PROMOTIONAL OR DEVELOP-
reqgistration of securities, ) MENTAL STAGE.

TO: All Inter=sted Persons.

1. sStatement of reason for emergency. The state auditor
and commissioner of securities finds it necessary to adopt
this emergency rule defining "promotional or dJdevelopmental
stage." Chapter 107, Meontana Session Laws of 1987 became
effective on March 16, 1987, It reguires that c¢ertain
securities be deposited in escrow while a corporation is in
the developmental or promotional stage as a condition of
registration under the securities act of Montana. Requiring
that the promoter place his shares in escrow at the beginning
of the public offering, would mean that the promoter will not
be able to sell his shares until the end of the escrow
period. This protects the value of the investor's investment
by insuring that the promoter stays with the company to make
it work.,

The definition of “promotional or developmental stage” is
needed in order to implement Chapter 107, Montana Session Laws
of 1987, as soon as possible. The definition will provide
notice to securities registration applicants regarding whether
they must escrow their stock. Having a legal definition in
place will give the commissioner a basis upon which to require
the escrow of these shares, Without the definition,
applicants can argue with the commissioner's sraff as to the
meaning of "promotional or developmental stage."

If an applicant refuses to place its shares in escrow
because there is no legal definition of "promotional or
developmental stage” in place, the commissioner will he forced
to bring a formal reqgistration denial action against the
applicant. Legal actions take time and resources which are
better spent on preventative action. Therefore, the
commissioner of securities believes that the welfare of
Montana investors will be protected most effectively if
promoters are made aware of the new escrow requirements
immediately.

2, The text of the emergency rule is as follows:

RULE I DEPINITION OF PROMOTIQNAL OR DEVELOPMENTAL STAGE
(1) For the purposes of 30-10~206, MCA, a corporation in the
"promotional or developmental stage" means a corporation which
has no public market for its shares and has no significant
earnings within the past 5 years (or shorter period of its
existence).

(2) "Significant earnings" shall be deemed to exist if
the corporation's earnings rvecord over the last five years (ot
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shorter period of its existence) demonstrates tnat for such
period the corporation's net earninys per share is 30% 2f the
public offering price per share (as adjusted for stock splits
and stock dividends) or the corporation has earnings per share
of 10% or more of the public offering price per share for any
two consecutive years,

AUTH: 30-10-107, MCA & Sec. 2, Ch. 107, Montana Session Laws
of 1987
IMP: 30-10-206, MCA, & Sec, 1, Ch, 107, Montana Session Laws
of 1987

The emetgency action is effective Mgy 77 17 ¥ .

g

State Auditor amd
Commissioner Securities

Certified to the Secretary of State this 27th day of March,
1987.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF HEARING AID DISPENSERS

In the matter of the amendments ) NOTICE OF AMENDMENTS OF 8.
of 8.20.401 concerning trainee- 20.401 TRAINEESHIP REQUIRE~
ship requirements and standards, MENTS AND STANDARDS, 8.20.
8.20.402 concerning fees and the ) 402 FEES, AND THE REPEAL OF
repeal of 8,20,406 concerning 8.20.406 CERTIFIED HEARING
certified hearing aid audiolo- AID AUDIOLOGLSTS

gistse

PN NN

TO: All Interested Persons:

1. Oo February 13, 1937, the Board of Hearing Aid
Dispensers published a notice of amendments and repeal of the
above-stated rules at page 128, 1987 Montana Administrative
Register, issue number 3.

. The Board voted to adopt the amendments of 8.20.401
and 8.20,402 and voted to repeal 8.20.406 as proposed, but
took the following comments under consideration regarding
8.20.401.

COMMENT: Douglas E, Rehder, Laura S, Davis, Paul J. Perry,
Gene W. Bukowski, Chuck Rowland and James L. Going were not in
favor of deleting (c) of this rule. All felt that limiting
the number of trainees provided for better supervision.

RESPONSE: The Board has been advised that the rule
constitutes an unlawful extension of legislative authority.
This is why it has deleted the rule. If the rule is unlawful
it doesn't matter whether better supervision would be afforded
under 1it,

3. No other comments or testimony were received.

BOARD OF HEARING AID DISPENSERS
DUDLEY ANDERSON, CHATRMAN

BY: .

DEPARTMENT OF COMMERCE

Certified to the Secretary of State, April 6, 1987,
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REFORE THE DEPAPTMFNT OF SOCIAL
AND REHABILITA'.(OM SERVICES OF '1HE
STATE OF MONTANA

In the matter ¢ the amend-
ment of Fules 46.12.555,
46,12.556 and 46,12.557
pertaining to personal care
attendanrt services

NOTICE OF THE AMENDMENT CF

RULES 4€.,12.555, 46.,12,55¢€

and 46.,12.557 PERTAINING T(
PERSONAL CAKL SERVICES

TO: All Tnterested Persons
1 On February 26, 1987, the Department of Social and
Reha itation Services published notice of the proposed
amendment of Rules 46.12.555, 46,122,556 and 46.12.557 pertain-
ing to personal care attendant services at page 197 of the
1987 Montana Administrative Register, issue nurmier 4.

2. The Department has arended the following rules as
prorosed with the following changes:

46.12.555 PERSCNAL, CARE A®TENBANY SERVICES, DEFINITION

Suhsections (1) through (3) remain as proposed.

‘4) _Personal care services can include_ the following
SPECIALIZED services only if the services are provided by a
licensed practical or registered nurse:

Subsections (4){al through (4) (f) remain as proposed.

(G) PROVISION OF THESE SPECIALIZED SERVICES MUST BE PRI-
OR AUTHORIZFD RBRY THE DEPARTMEMT.

Subsections !5) through (5) (d) remain as proposed.

(e) HOME AND CUTSIDE maintenance euwtaide-the-heme.

AUTH: Sec. 53-6~113 MCA
IMP: Sec. 53-6-101, 53~6-131 and 53-6~141 MCA

46.17.556 PERSONAL CARE APWEMBANE SERVICFS, PRQUIREMENTS

Subsection (1 remains as proposed, T

(?) Personal care services are ONLY available enty to a
reeipient PERSCNS who resides at home or in a licensed foster
heme or a licensed group home. Persons residing In licensed
foster or group homes must have personal care services prior
duthorized by the department,

Subsection (3) remains as proposcd.

{4) PEBZCMAIL CARE SFREVICES PROVIDFR "0 RECTIPIENTS ARE
SPECTFIFD N 2 PLAN OF CARE WHICH GOviEMl’e DELIVERY OF SER-
VICES. THE PLAN OF CARE FOR A RECIPIFNT IS CRDERED BY A PHY-
SICIAN AND DFEVEIOPED BY A REGISTERFD NURsSE CHOs5MN BY THE CON-
TRACT PKGVIDER.

(£)44) rersonal care services nmugt ke prescribed at
least annually by a “physiciar and must be ‘pr'Vlsed AT LEAST

EVERY GIATY (6U) DAYS By a reoistered nurse fR- accordarce-with

a-piar-ef-eare,

+5+——Provtderq ﬁ£—pﬁrsanai—ea:e—-erwteeu ~rugE- cempiywthh
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(6) TO QUALIFY AS A CONTRACT PRCOVIDER OF PERSONAL CARE
SRFVICES, THE PROVIDFR MUST MEDT ALL THE FCILLOWING REGUIRE-
MENTS »

{A) BE ENROLLED AS A MEDICAID QUATLIFIED PRCVIDER AND
AGREE TC ARIDF BY ALL PERTINENT STATE MEDICAID REGULATICNS;

(B} MFET APPLICABLE STATE ILICFNSURE LAWS;

(c) PROVILE REASONABLE ACCESS TO ANY MEDICAID RECIFIENT
FLICIBLE FOR PERSONAI CARF SERVICES:

(D) COMPLY WITH STATE UTILIZATION REQUIREMENTS;

(E) OPFRATF EFFICIENTLY AND PROVIDE QUALITY SERVICES ON
AN ECONOMICAL BASTS;

(F) AGREE TN WRITING TC A SPECTIFIED AMOUNT OF REIMBURSE-
MENT;

(G) HAVE 2 CQUALITY ASSURANCE FPROGRAM OF &TANDARDS AND
PROCFDUEES BASED ON ACCEPTABLFE PROFESSIONAI, STANDARLS;

(H) HAVE PROCEDURES FOR ACCEPTING, PROCESSING AN} RE-
SPONDING TO RECIPIENT GRIEVANCES.

(1) MAINTAIN FINANCIAIL AND INTERNAL CONTROL S8SYSTFMS TN
ACCORDANCE WITH GENERALLY ACCEPTED ACCQUNTING PRINCIPLES AND
POLICIES APPLIED ON A CONSISTENT BASIS:; AND

(T} EMPI.OY ATTENDANTS WH(O ARFE LITERATE, ABLE TO COMMUNI-
CATE WITH RECIPIENTS AND WILLING TO ACCFPT SPECIALIZED TRAIN-
ING AND SUPERVISION FROM A REGISTERED NURSE.

Subsections (6) through (7)(e) remain as propesed in
text but will be renumbered as (7) through (8) (e).

(f) the recipient's physician requests terminatjon of
services; ew

(g) the recipient's health and safety peeds in the home
cannot bhe adeguately met by the provision of personal care
i OR

~ THF RECIPIFENT NO LONGER HAS A MEDICAL NFED FOR PER-
SONAL CARE SERVICES.

(9) THE DEPARTMINT MAY TERMINATE OR REDUCE PERSONAL CARE

SEPPVICES WHEN FUNDING FOR SERVICES 1S UNAVAILABRIE.

AUTH: Sec. 53-6~113 MCA
IMP: Sec. 53-6-101, 53-6-131 and 53-6-141 MCA

46.12,557 PERSONAL CARE SERVICES, REIMBURSEMENT Criginal
cubsections (1) throuch (4) (¢} remain interlined as prcoposed.

f1) Personral care services are limited to 56 units per
week per recipient, The department may authorize heuws UNITS
in excess of this limit. Heuw®s UNITS in excess cf the limit
must be prior authorized by the department.

Subsections (2) through (2) (b) remain as proposed.

(3) THE DEPARTMENT WILL CONTRACT, EXCEPT AS PROVIDED FOR
UNDER ARM 46.172.5587(2) (b), WITH ONLY A PRCVIDER OR PROVIDERS
CHCSEN AFTER RFQUEST FOR PROPOSALS AND COMPETITIVE CONSIDERA-
TION OF THOSE SUBMITTING PROPOSALS. A PERSON RETATNED
PERSONALLY RY A RFCIPIENT TO DELIVHR PERSCNAL CARE SERVICES
WTLT, NOT BY CONSIDERED A PROVIDER OF PERSONAL CARE ESFERVICES
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FOR THE PURPOSES OF THIS RULE AND THRREFORE WILL NOT BE
REIMRURSED BY THE DEPARTMENT.
Subsection (4) remains as proposed,

AUTH: Sec. 53~6-113 MCA

IMP: Sec, 53-6-101 and Sec. 53-6-141 MCA
3. In response to various comments made by Department
staff, the Department has: (a) added the provision for spe-

cialived attendant services o0 be authorized by the Depart-
ment; (b) clarified that personal care services must be spec-
ified in a plan of care ordered by a physiciar and developed
by a registered nurse; (c¢) added additional provisions for
termination of services based on medical need and
unavailability of funds; and (d) added additional requirements
for contract providers of personal care services. The present
personal care attendant serviceg contract provider has agreed
to these changes.

4, The Department has thoroughly considered the only
public comment received.

COMMENT: One individual was concerned about removing the re-
quirement for personal care providers to be literate and com-
petent.

RESPONSE: The contract provider is responsible for employing
all attendants and nurses who directly provide personal care
services. A statement has been added to 46.12.556(6) to rein=-
force the requirement that the contract agency employ literate

and competent attendants.
[ \/[}7 -
’( CM“ A A, M

Dirfctor, Social and Rehabilita-
tion Services

Certified to the Secretary of State _ aApypil 6 , 1987.
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BEFCRE THF DFPARTMLNT OF SOCIAL
AND FFHARILITLTION SERVICES OF TRE
STATE OF MONTANA

I the matter of the emer-
gency amendment of Pulec
246.13.402 and 46.12.502
pertaipring to Low Incrme
Energy Assistance Program
(LIEAP) Supplemental lgsis-
tance

MOTMICE OF EMERGENCY AMEND-
MLNT OF RUIFS 46.]13.40Z AND
46.13.502 PHRTATNING TO LOW
TNCOME ENERGY ASSIETANCE
PPCGPAM (LIEAP) SUPPLE-
MENTAL ASSTSTANCE

TO: A1l Tnterested Persors

1. Durirg the current (FY 87) LIFAP heating season,
both caseload growth and the average cost per eligible house-
hold have cxcerded projections. Since the demand fer funds
has exceeded appropriated amounts it has become necessary to
adiust downward by 14%, as reguired by ARM 46.13.404, the max~
imum benefits, A failure to reduce the program in an ordered
marier would cause imminent peril tc the health and safuty of
claimants who would receive greater benefit reductions upon
furd depletion. Individual notice of that action was mailed to
all current recipients on March 20, 1987, The benefit matrix
amounts are hereby reduced by 14%.

To ensure both that the claimants least able to previde
ior their winter heating costs have adequate help and that
program funds are nol overexpended, it has beccme necessary to
amend APM 46.13,502(1)(a). The amendments to ARM 46.12.502
are necessary to fully effectuate the necessary 14% reduction
while preserving necessary levels of documented winter heating
costs Tor the poorest of those served.

2. Rules 46.33.402 and 46.13.50¢ are amended as fol-
lows:

46.12,402 DETERMINING RENFFIT AWARD Subsections 1)
through (3} remain the same.

(4)__ Pursvant to ARM 46.13.404(1) (a) and effective March
25, 1967, all hcousehold maximum benefit amounts of the benefit
award matrices are reduced by 14% for the Cctober 1, 1986,

through April 30, 1987, winter heating seascn.

AUTH: Sec., 53-2-201 MCA
IMP: Sec. 53-2-201 MCA

46.13,502 SUPPLEMENTAI, ASSISTANCE (1) Cne-time supple-
mental assistance not to exceed $250.00 is available to LIEAFP
etients households at or below 50% cf Gffice of Managemen! and
Budget (OMB) poverty standards, as listed in ARM 46.13.303,
who have paid at least 5% of their income, as defined in ARM
46.13.304, toward their home heating costs for the October 1
through April 30 heating searon.
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(a) The amount of assistance_is the difference between
the actval heating costs which exceed o combination of the
LIEAP payment and 5% of the household's income which has been
paid foward their home reating costs.

(b) faF Application for suppleméntal assistance is volun-
tary. All documentation necessary to process the request for
supplemental assistance, including proof of e}ient household
payment and amount regquested, 1is the responsibility of the
etient household.

{c)+b} If they have not already dene so, applicants for
supplemental assistance must apply ZfZor the low income home
weatherization assistance program at the time of application
for supplemental assistance.

AUTH: Sec. 53-2-201 MCA
IMP: Sec, 53-2-201 MCA

3. These emergency amendments are effective March 25,

1987.
' Director, Social and Rehabilita-
tion Services
Certified to the Secretary of State March 25 , 1987,
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VOLUME NOQ. 42 OPINION NO. 10

ALCOHOLIC BEVERAGES - Corsumption of alcocholic beverages
on licensed premises after closing time;

ALCOHOL1C BEVERAGFE - Cperation of poker game on
licensed premises during closed hours;

GAMBLING ~ Operation of poker game on premises ot
establishment Jicensed to sell alcoholic beverages
during hours when establishment is required to ke
closed;

ADMTNISTRAT:YFE RULES OF MONTANA -~ Sections 42,172,123,
42.13.106;

MONTANA CODE ANNOTATED - Sections 16-3-304, 16-3-30C5,
23~5-311, 23-5-321, 23-5-322;

OPINIONS OF THE ATTORNEY GFNERAL - 37 Op. Att'y Gen. No,
67 (1977).

HELD: 1. When an ectablishment licensed to sell
alcoholic beverages is operated in conjunction
with the lawful conduct of a poker game, the
part of the licensed premises where alcoholic
beverages are sold is not required to be
closed off during the hours of closure set
forth in section 16-3-304, MCA.

2. Persons on the licensed premises, including
the poker room, may not consume alcohelic
beverages during the hours of closure, even if
the beverages were purchased prior to the
closing time.

18 March 1987

James A. Johnson
Shelby City Attorney
860 0ilfield Avenue
Shelby MT 59474

Dear Mr, Johnscn:

You have acked my opinion on several guestions which
concern the request of a local bar owner to condvct a
poker game between the hours of 2 a.m. and 8 a.m. on the
licensed premiges but in a separate room adjacent to the
bar area,
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The bar owner, who holds ar all-beverage license,
operates a poker game during bar hcocurs in a roor
separated from the bar hy a wall with windows and =
door. The poker room has access te the outside, and the
inside deocr may bhe locked to prevent persons in the
poker room from entering the bar area. However, the
rest roome are located in the bar arca, and persons in
the poker room must enter the bar room in order to use
the rest rooms.

The owner of the bar would like to conduct a poker game
in his pcker room after 2 a.m. and has inguired as to
the circumstances under which he may lawfully do so. My
review of the provisjons of sections 16-3-304 and
16-3-305, MCA, as amended by the Legislature in 1985,
leads me to cenclude that, in the absence of local
regulations to the contrary, the inquiring licensee may
operate a poker game on the licensed premises between
the hours of 2 a.m., and 8 a.m. without closing off the
bar room; however, the Llicensee may not allow the
consumption of alcoholic beverages on the licensed
premises, including the poker room, during the hours of
closure.

Section 16-3-304, MCA, sets the hours of closure for
establishments licensed to sell alcoholic beverages and
allows a city or town to further restrict the hours:

Closing hours for licensed retail establish-
ments. Except as provided in 16-3-305, all
licensed establishments wherein alcoholic
beverages are sold, offered for sale, or given
away a8t retall shall be closed each dav
between 2 a.m. and 8 a.m.; provided, however,
that when any municipal incorporation has
by ordinance further restricted the hours
of sale of alcoholic beverages, then the
sale of alcoholic beverages 1s prohibited
within the limits of anvy such city or town
during the time such sale is prohibited by
this code and in addition thereto during the
hours that it is prohibited by susch ordinance.
During such hours all perscns except the
alecoholic beverage licensee and employees
of csuch 1licensed establishment shall be
excluded from the licensed premises.
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Section 16-2-305, MCA, provides a limited exception to
the exclusion reqguirement in situations where the
licensed establishment is operated in conjunction with a
lawful business:

Sale of alcoholic beverages during closed
hours unlawful ~- lawful business need not be
cloced. During the hecurs when the licensed
establishments where alcoholic beverages are
sold at retall are required by this code to be
closed, it shall be unlawful to sgell, offer
for sale, give away, consume, or allow the
consumption of alcoholic beverages., When an
establishment licensed to sell alcoholic
beverages is operated in conjunction with a
hotel, regtaurant, bus depot, railway
terminal, grocery store, pharmacy, or other
lawful business other than that of the sale of
aleoholic beverages, then such other lawful
business need not be closed.

Section 16-3-305, MCA, assumed its present form in 1985
when the Legislature enacted SB 357, entitled "An Act
Removing The Requirement That A Businesg Operated On The
Same Premises As An Establishment Licensed To Sell
Alccholic Beverages Close Off From 2 A.M. To 8 A.M. The
Part Where Alcoholic Beverages Are Sold." Among other
changes, the legislation specifically removed a
provision from the prior version of section 16=-3-305,
MCA, which required closure of that part of a licensed
establishment where beer or liquor is sold whenever some
other lawful business operated in conjunction with the
licensed establishment remained open after 2 a.m. This
change is significant since in State v. Perez, 126 Mont.
15, 243 F.2d 309 (1952), the Montana Supreme Court held
that former sections 16-3-304 and 16-3-305, MCA, were
violated when a licensee, who conducted a restaurant in
conjunction with his liquor establishment, allowed
patrons to dine and dance in the bar room after 2 a.m.,

even if no ligquor was sold. The Court viewed the
statutory terms “"closed" and "excluded" as requiring the
licensee to prevent admission te the liquor
establishment, i.,e., the bar room, particularly where

the restaurant business could be conducted without using
the bar room,

Interpreting the earlier version of these statutes, the
Montana Department of Revenve adopted a rule in 1975
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(§ 42.12.123, ARM) which reguired the licensee to close
off +the facilities and equipment of the licensed
premises from any on-premises gambling activities during
the hours of closure. This administrative rule required
absolute closure of the bar room for all purposes., The
rule was amended, effective February 15, 1985, to
require only that the licensee restrict persons from
gaining access to alcoholic beverages located in a room
or service area which was used for the purpose of
selling or serving alcoholic beverages. See 1985 MAR,
p. 167. Following the enactment of 8B 357, the
Department completely repealed section 42,12.123, ARM,
effective August 16, 1985, See 1985 MAR, p. 1155,

Several canons of statutory construction are relevant to
your inquiry concerning the effect of SB 3537, First,
the intention of the Legislature controls the proper
interpretation of a statute, Montana Department of
Revenue v. American Smelting & Refining Co., 173 Mont.
316, 567 P.2d 901 (1977). Second, in construing an
amendatory act, such as SB 357, the Legislature will be
presumed to have intended to make some change in the
existing law., Pilgeram v. Haas, 118 Mont, 431, 167 P.2d
339 (1946), Third, the title of an act is presumed to
indicate the Legislature's intent. Lastly, great
deference must be shown to the interpretation given a
statute by the agency charged with its administration.
Department of Revenue v. Puget Sound Power & Light Co.,
179 Mont. 255, 587 P.2d4 1282 (1978}.

I am guided by these rules of statutory construction to
the conclusion that the 1985 amendments to sections
16-3-304 and 16-3-305, MCA, removed any requirement that
the local bar owner close off the bar room or restrict
access to alcoholic beverages during closed hours in
order to conduct another lawful kusiness on the same
premises, Since poker is an authorized card game under
the provisions of section 23-5-311, MCA, and may be
licensed and regulated by local governing bodies
pursuant to sections 23-5-321 and 23-5-322, MCA, I
conclude that the operation of a poker game iz a lawful
business for purposes of section 16-3-305, MCA. While I
have previously held that a city may restrict by
ordinance the hours of licensed gambling (37 Op. Att'y
Gen. No. 67 at 271A (1977)), state law does not prohibit
poker games during the hours of closure. In the absence
of a local regulation to the contrary, a bar owner may
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lawfully conduct a poker geame on the licensed premisec
between 2 a.m. and & a.m,

However, the plain ard unambkiguous language of section
16~3-305, MCA, absolutely forbids the consumption of
alcoholic beverages on the licensed premises durinc the
hours when the licensed establishment is requireé to be
closed. It ie clear that the statute does not permit
the consumption of alcoholic beverages in the poker room
or anywhere else on the licenzed premises zfter 2 a.m.,
even if the beverages were purchased prior to 2 a.m.

Finally, 1 call your attention to section 42,13,106,
ARM, which provides that a licensee may not change the
manner of operation of the licensed premises without the
prior written consent of the Department of Revenue. If
the lccal bar owner intends to conduct an all-night
poker game, he must complyv with the requirements of this
administrative rule,

THEREFORE, IT IS MY OPINION:

1. When an establishment licensed to sell
alcoholic beverages is operated in conjunction
with the lawful conduct of a poker game, the
part of the licensed premises where alcoholic
beverages are sold 1is not required to be
closed off during the hours of closure set
forth in section 16-3-304, MCA.

2, Persons on the licensed premises, including
the poker room, may not consume alcoholic
beverages during the hours of closure, even if
the beverages were purchased prior to the
closing time.

truly yours,

MIKE GREELY
Attorney General

Montana Administrative Register 7-4/16/87




-382-

VOLUME NO, 42 ) OPINIOM NG, 11

INDIANS - Applicability of personal property and motor
vehicle taxes to interest jointly held by member and
nonmember ;

MOTOR VEHICLES - Applicability of motor vehicle taxes or
fees to interest jointly held by nonmember and member of
an Indlan tribe;

PROPERTY, PFRSONAL - Applicability of perscnal property
taxes to interest jointly held by nonmember and member
of an Indian tribe;

TAYXATION AND REVENUE - Applicability of personal
property and motor vehicle taxes to interest jointly
held by nonmember and member of an Indian tribe;

MONTANA CODE ANNOTATED - Sections 61-3-303, €1-3-312,
61--3-422, 61-3-501 to 61-3-542;

OPINIONE OF THE ATTORNEY GENERAT -~ 41 Op. Att'y Gen,
No. %0 (1986), 39 Op. Att'y Gen. No, 45 (1981); 37 Op.
Att'y Gen. No. 122 (1978).

HELD: The interest of a nonmember in motor vehicles,
mobile homes, or personal property, whose tax
situs is within the exterior boundaries of the
Blackfeet Indian Reservation and which is held
in joint tenancy or tenancy in common with a
member of the Blackfeet Tribe, is subject to
those state taxes generally applicable to such
property.

19 March 1987

James C. Nelson

Glacier County Attorney
Glacier County Courthouse
Cut Bank MT 59427

Dear Mr. Nelson:

You have requested my cpinion corcerning the fellowing
question:

ghould motcr vehicles, mobile homes, and other
taxable personal property, whose tax situs is
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within the exterior boundaries of the
Blackfeet Indian Reservation and which is
owned in joint tenancy or in tenancy in common
by a tribal member and & nonmember, be
assessed and taxed at the full value of the
nonmember's interest in such property?

I conclude that the nonmember's interest should be
assessed at its full value.

Many forms of personal property, including mobile homes,

are subject to annual ad valorem taxation. See
§§ 15-6-101 to 146, MCA, Some motor vehicles are

similarly taxed on an ad valorem basis, while others are
subject to scheduled annual fees based on the vehicle's
age and, in certain instances, weight. See §§ 61-3-501
to 542, MCR. It is well established that property taxes
in Montana are the personal liability of the property
owner and that "the property 1is resorted to for the
purpose of ascertaining the amount of the tax and for
the purpose of enforcing its payment where the owner
makes default." O'Brien v. Ross, 144 Mont. 115, 121,
394 P.2d4 1013, 1016 (1964); accord Calkins v, Smith, 106
Mont. 453, 457, 78 P.2d 74, 76 (1938); Christofferson v.
Chouteau County, 105 Mont. 577, 583, 74 P.2d8 427, 430
(1537); sgee 41 Op. Att'y Gen. No. 90 (1986) ("[a] tax
lien attaches to the taxpayer's property which has heen
assessed and to any other personal property in his
possession") . Although the taxation of most motor
vehicles differs from that applicable to other forms of
personal property, registration and reregistration
requirements~-which include payment of the motor vehicle
fees-~are imposed upon the vehicle's owner, See, e.g.,

§§ 61-3-303, 61-3-312, 61-3=422, MCA. Thus, the
incidence of the involved taxes or fees falls on the
property owner, An individual with a joint tenant or

tenant-in-common interest has a right to the enjoyment
of the entire property and must accordingly be viewed,
along with his cotenants, as possessing an undivided
ownership interest in the whole thereof. E.g,, First
Westside Nationpal Bank v. Llera, 176 Mont. 481, 485, 580
P.Z4 100, 1¢3-04 (1978); Hennigh v. Hennigh, 131 Mont.
372, 377, 30° P,24 102z, 1025 (1957); Lindley v. Davis,
7 Mont. 206, 217-18, 14 P, 717, 722 (1887).

It is equally well established that states may not,
absent express federal authorization, tax property whose
tax situs is located within the exterior boundaries of
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an Indian reservation and which is owned by a member of
the tribe inhabiting such reservation. E.g., Montana v.
Blackfeet Tribe, 105 S. Ct. 2399, 2402 (1985); Moe v.
Confederated Salish & Kootenai Tribes, 425 U.§. 4€3,
475-76 (1975); McClanahan v. Arizona Tax Commission, 411
U.s. 164, 170-71 (1973). Because no explicit federal
authorization exists for imposing taxes on members of
the Blackfeet Tribe as to the types of property at issue
here, a tribal member's interest therein is immune from
such taxation. gee 39 Op. Att'y Gen. No. 45 at 176
(1981); 37 oOp. Att'y Gen. No, 122 at 526 (1978);
Assiniboine & Sioux Tribes v. Montana, 568 F. Supp. 269,
271 (D. Mont. 1983); Valandra v, Viedt, 259 N.W.24 510,
512 (8.D. 1977).

The question becomes whether the tribal member's
exemption is vicariously shared by a nonmember co-owher,
A state's authority to impose otherwise lawful taxes on
nonmembers engaging in on-reservation conduct has, under
modern authority, been held subject to "a particularized
inquiry" into the involved state, federal, and tribal
interests. White Mountain Apache Tribe v, Bracker, 448
U.S. 136, 144-45 (1980); accord Three Affiliated Tribes
v. Wold Engineering, 106 8§, Ct. 2305, 2305-10 (1986);
New Mexico v. Mescalerc Apache Tribe, 462 U.S. 324, 333
(1983); Ramah Navajo School Board v. Board of Revenue,
458 U.S., 832, B837-38 (1982)., As a general matter, state
taxation jurisdiction will  be preempted if it
impermissibly interferes with a comprehensive federal
statutory scheme or an established tradition of tribal
self-governance. Rice v. Rehner, 463 U.,Ss, 713, 719-20
(1983); Ramah, 458 U.S. at 838; White Mountain, 448 U.S.
at 143-44; see Burlington Northern Rallroad Company V.
Department of Public Service Requlation, 43 St. Rptr.
1005, 1007-08, 720 P.2d 267, 269-70 (1986). The simple
fact that a particular on-reservation activity may be
validly taxed by a tribe does not, however, preclude
state taxation of the same activity. Washington v.
Confederated Tribes of Colville, 447 U.S. 134, 158
(1980); Fort Mojave Tribe v. County of San Bernardino,
543 F.2d 1253, 1258 (9th Cir. 1976}, cert. denied, 430
U.S. 983 (1977). Consequently, when the incidence of a
state tax falls on a nonmember and the tax is supported
by legitimate state interests, a persuasive argument can
be made that preemption is not present in the absence of
compelling contrary federal or tribal interests. See
California State Board of Equalization v. Chemehuevi
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Indian Tribe, 106 5. Ct. 2892 (1985) (per curiam);
Colville, 447 U.&8, at 156-57.

Imposition of the property and rotor vehicle taxes or
fees at issue against a normember's interest is not
precluded by federal statute. While the Ninth Circuit
recently commented in Chemehuevi Indian Tribe wv.
California State Beoard of Equalization, 800 F.2d 1146,
IT49 "11986), that "[tjhe federal government has an
interest as a consequence of the general federal goalg
of strengthenine Indian governments and encouraging
tribal economic development,” taxation of a nonmember
has no effect on federal concerns. The tribe's
sovereignty interest does not negate state authority
over nonmember activity. The state interest here is
substantial since the revenue generated by the affected
taxes is allocated for esrfential services, such as
education, road maintenance, and law enforcement, which
directly benefit all county residents, including members
and nonmembers residing within the Blackfeet
Reservation. Modern Indian law preemption analysis thus
militates strongly in favor of the validity of the taxes
when imposed solely on the nonmember's property
interest,

THEREFORE, IT IS MY CPINION:

The interest of a nonmember in motor vehicles,
mobile homes, or personal property, whose tax situs
is within the exterior boundaries cf the Blackfeet
Indian Reservation and which is held in doint
tenancy or tepancy in common with a member of the
Blackfeet Tribe, is subject to those state taxes
generally applicable to such property.

truly yours,

MIKE GREELY
Attorney Genera
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VOLUME NO, 42 OPTNION NO, 12

CITIES AND TOWNS - Prosecution of third offcnse DUI or
per se viclations by city attorneyv;

COUNTY ATTORNEYS - Responsibility to prosecute third
offense DUY or per se violations;

COURTS, CITY - Third offense DUl or per se violatione,
jurisdictioen, responsibility of city attorney to
prosecute;

CRIMINAL LAW  AND PROCEDURE - Prosccution of third
offense DUI or per se violations by city attorney;
JURTISDICTION - City court, third offense DUl or per se
violations;

MOTOR VEHICLES - Prosecution of third offense DIl or per
se violations by city attorney;

TRAFFIC - Prosecution of third offense DUI or per se
violations by city attorney;

MONTANA COCE ANNOQTATED - Sections 1-2-102, 3-11-102,
3-11-103, 3-11-301, 3-~11-302, 7-4-2716, 7-4-4604,
46-2-203, 61-8-401, 61-8-406, 61-8-408, 61-6-714,
61-8-722;

OPINIONS QF THE ATTORNEY GENERAL - 37 Op. Att'y Gen. No,
42 (1977); 37 Op. Att'y Gen, No. 62 (1977).

HELD: 1. The Red Lodge city attorney does not have the
authority to prosecute third offense DUI or
per se violations under sections 61-8-401 and
61-8-406, MCA.

2. The City of Red Lodge may adopt an ordinance
pursuant to section 61-8-401(5), MCA, which
would empower the city attorney to prosecute
third offense DUI or per se violationsg under
the city ordinance.

31 March 1987

Michael G. Alterowitez
Carbeon Count' Attorney
Carbon County Courthouse
Red Lodge MT 59068

Dear Mr, Alterowitz:
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You have requested my opinion on the following
questions:

1. Whether the Red Lodge c¢ity attorney has
the authority to prosecute third offenses
under sections 61-8-401 and 61-8-406,
MCA, when the offenses occur within the
city or town, in view of the maximum
penalties provided which exceed a $500
fire, six months in jail, or both.

2, Whether the City of Red Lodge may adopt
an ordinance pursuant to section
61-8-401(5), MCA, which would empower the
city attorney to prosecute third offense
DUI or per se violations under the city
ordinance.

Answering your questions involves reviewing the statutes
concerning city attorneys and city courts as well as
sections 61-8-401, 61-8-406, 61-8-714, and 61-8-722,
MCA.

"The city attorney must prosecute all cases for the
violation of any cordinance ... both in the city court
and on appeal therefrom to the district court."
§ 3-11-301, MCA, It is the duty of the city attorney to
attend before the city court and other courts of the
city and the district court and prosecute on behalf of
the city. § 7-4-4604, MCA,

In a 1977 Attorney General's Opinion, I held that the
city attorney had primary responsibility to prosecute
offenses committed in the city limits and charged as
violations of state law. 37 Op. Att'y Gen. No. 62 at
252 (1977). District Judge William Speare of the
Thirteenth Judicial District, in and for Carbon County,
in effect overruled that portion of my opinion in two
cases, State v. Kirk S§. Nelson, Cause No. DC 79~07, and
State v. Ronald W. Nelson, Cause No, DC 79-06. The
district judge noted in orders in each cf the cases,
dated May 19, 1980, as follows:

1. The City Court of Red Lodge, Montana has
concurrent jurisdiction with the Justice Court
of Carbon County, Montana tc hear prosecutions
for violations of state penal codes. 3-11-102
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MCA 1979; Vol 37, No. 42, Attorney General
Opinions, July 1, 1977.

2. Prosecutions for wviolation of ©city
ordinances are conducted by the city attorney.
3-11-301, MCA 1979. The county attorney is
required to prosecute all public offenses on
behalf of the state. 7-4-2716, MCA 1979,

Prosecutions for violations of local
ordinances must be conducted in the
name of the municipality, by its
prosecuting officer. Criminal cases
arising under state laws must be
prosecuted in the name of the state
and by the county attorney. State
ex rel., Streit v, Justice Court of

ChHinock, 45 Mont. 375, 123 P. 405

(1912),
3. All cases prosecuted for violation of
city ordinance shall be brought in the name of
the city. Cases prosecuted under state penal

code shall be prosecuted in the name of the
State of Montana., 3-11-302, MCA 1979.

Pursuant to this reasoning, once a defendant was cited
under state law, the responsibility for prosecution fell
to the county attorney. I agree with the district
court's reasoning and it correctly states the law as it
existed prior to 19€3.

The law was changed in 1983 when section 3-11-302(2),
MCA, concerning city court procedure, wag amended to
provide:

An action brought for violation of a state law
within the city or town may be brought either
in the name of the state of Montana as the
plaintiff or in the name of the city or town
as the plaintiff and must be brought against
the accused as the defendant.

As a result of this amendment, an action brought for
violation of a state law within the city or town may be
brought in the name of the city or town, empowering the
city attorney to prosecute violations of state law in
city court. § 7-4-4604, MCA.
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£ third offense DUT convicticn has a rariiur possible
penalt of a $1000 fire and a one-year &'l sentence.
§ El-F="T4(3), MCh, 2 third convictior inde: +he pPEY ce
lev, secticn 61-8-406, MCP, carries a mavirum penaliy of
o 1000 fire and a six~mcenth dail enntence.
< 61-8-722(3), MCA. Clty court jurisdiction is limited
to misdemeanors punishable by a fine not exceeding $500
or by impriscnment net exceeding 6 months or by hoth
fine and irprisonrent. §€ 3-11-102, 46-2-203, MCA.
"herefoir, third nffenge TUI and per e violatiore under

te law mav nrt be brovelt In the name of the ci+t as
intifY under sectior 2-71-302{(¥), MCA, hecause they
may net be tried in eity ccurt., The county attorney is
responsible for prosecuting them.

As cdiscussed above, generally enlv 2n offense punishable
by a maximum penalty of a $5C0 fire &nd a six-month jail
centernce may be brought fn city court, An exception to
this rule exists where, pursuant “o section (G1-8-401(5),
MCA, a municipality enacts sections 61-8-401(1) to (4),
61-8-406, £1-5-408, 61-8-714, and €1-8-722, MCA, as an
ordinance. Under section 61-8-401(5), MCA, the
municipality "is given jurisdiction of the enforcement
of the ordinance and of the imposition of the fines and

penalties therein provided." Section 3-11-103, MCA,
provides in pertinent part: "{Tlhe city court has
exclusive Jurisdiction of: (1) proceedinge for the
violation of an cordinance of the citv or town, both
civil and criminal."” These sections appear to conflict
with the general statutorv provisions regarding city
court jurisdiction. Cf. §§ 3-11-102Z2, 3-11-103(1),

46-2-203, 61-8-401(5), MCA. However, a more specific
statutory provision will control a general one that is
inconsistent with it. § 1-2-102, MCA, Therefore, if a
¢ity enacts sections 61-8-401(1) to  (4), 61-8-406,
f1-8-408, $1-8-714, and 61-8-~722, MCA. acs an ordinance,
the city court has jurisdiction over a third offense DUI
or per se violation charged under the ordirance, and the
city attorney has the authority and responsibility to
prosecute charges brought under +the city ordinance.

Gary 'Thomas, the Red Lodge city attorney, has in7nrmed
me that Fed Lodge has adopted no such ordiraace.
Therefore, the Red Lodge city attorney would have no
authority to prosecute a third offense DUI or ner se
charge in the city of Red !odge.
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1.

truly

IKE GREEL
Attorney G
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IT IS MY OPINION:

The Red Lodge city atterney does not have the
authority to prosecute third offense LUI or
per se violations under sections 6£1-8-401 and
61-8-406, MCA.

The City of Red Lodge mav adopt an ordinance
pursuant to section 61-8-401(5), MCA, which
would empower the city attornev to prezecute
third offense DUI cr per se violatic . under
the city ordinance,

yours,

enexra
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

i3 Room 138, Montana State Capitol, Helena, Montana %9620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a
looseleaf compilation by department of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index, volume 16.
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which list MCA sectlon numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencieg which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM- iz updated through December 31,
1986. This table includes those rules adopted during the
period December 31, 1986 through March 31, 1987 and any
proposed rule action that is pending during the past & month
period. (A notice of adeption must be published within 6
months of the published notice of the proposed rule.,) This
table does not, however, include the contents of this issue of
the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through December 31, 1986,
this table and the table of contents of this issue of the MAR.

This table indizates the department name, title number, rule
numbhel's 1in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1986 or 1987 Montana Administrative Register,

ADMINISTRATION, Department of, Title 2

I Blind Vendors' Bidding Preference, p. 1730, 250

I-VII Overtime and Compensatory Time in Lieu of Overtime
Compensation, p. 272

I-IX Emergency Telephone Service, p. 1523, 1889

1-X Leaves of Absence Due to Disability, p. 1423, 1815

2.4.101 and other rules - Kegulating Travel Expenses of
State Employees While on ©Official PBusiness, p-
1124, 1581

2.21.1501 and other rules - Administration of Compensatory
Time for Emplovees Exempt from the Federal Fair
Labor Standards Act (FL3A), p. 278

(Public Employees' Retirement Board)

2.43.301 and other rules - Administration of Fublic
Retirement Gystems and the State Social Security
Program, p. 702, 1454

AGRICULTURE, Depavtment of, Title 4

I-X and other rules - Commodity Dealers and Public
Warehousemen - Grain Rules - Dry Beans, p. 87Z,
1178, 1825

I-XLI1IT Establishing Standards for Anhydrous Ammenia
Facilities, p. 1231, 1820

4.12.1012 and other rule - Increasing the Fees Charged for

Sampling, Inspection and Testing of Grains at the
State Grain Laboratories, p. 53, 252
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4.12.3501 and other rule - Grading of Certified Seed
Potatoes, p. 193

STATE AUDITOR, Title 6

I-IX Montana Insurance Assistance Plan, Commercial
Liability, p. 879, 1460

COMMERCE, Department of, Title 8

(Board of Architects)

8.6.405 and other rules - Reciprocity - Individual Seal-
Standards of Professional Conduct and Activities
Constituting Misconduct, p. 1648, 253

(Board of Dentistry)

8.16.602 and other rules - Allowable Functicns for Dental
Hygienists and Dental Auxiliaries - Prohibition -
Permit Required for Administration of Facility =~
Minimum Qualifying Standards =~ Facility Standards,
p. 1654, 155

(Board of Denturity)

I-XVIII Licensing - Procedure - Unprofessional Conduct -
Inspections = Disciplinary Issues - Complaint
Procedures, p. 732, 1498

8.17.404 and other rules - Examination =~ Fee Schedule -~
Renewal=Continuing Education, p. 1532, 1897

(Beoard of Hearing Aid Dispensers)

8.20.401 and other rules -~ Traineeship Requirements and
Standards - Fees - Certified Hearing Aigd
Audiologists, p. 128

(Board of Horse Racing)

8.22.610 and other rules -~ Stewards - Trainers -
Veterinarians - General Requirements - Types of
Bets - Twin Trifecta - Alcohol and Drug Testing -
Pick (N} Wagering, p. 1732, 100

{Board of Landscape Architects)

8.24.405 and other rule - Examinations - Fee Schedule, p.
1856, 2059

(Board of Morticians)

8.30.407 Fee Schedule, p. 194

8.30.606 Fre-arranged, Pre-financed or Prepaid Funerals, p.
1358

8.30.707 Disciplinary Actions, p. 1994

(Board of Nursing Home Administrators)

8.34.,403 and other rules - Board Meetings - Public
Information - Examinations - Continuing Education -
Fee Schedule - Reinstatement, p. 223

(Board of Optometrists)

8.36.403 and other rules - Application for Examination -
General Practice Requirements - Unprofessional
Conduct - Vielations = Disciplinary Actions -
Requirements, p. 1269, 1582
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Board of Pharmacy)
.40.404 and other rule - Fee Schedule -~ Fees, p. 227

8.40.1215 Additions, Deletions and Rescheduling of Dangerous
Drugs, p. 1534, 1957

(Board of Professional Engineers and Land Surveyors)

8.48.501 and other rules - Applications - Licensing = Comity
~ Disciplinary Action = Emeritus Status -
Applications by Partnerships and Corporations, p.
1536, 1958, 2006

(Board of Private Security Patrolmen and Investigators)

8.50.423 and other rule - Definitions - Fee Schedule, p.
1428, 1697

8.50.431 and other rule - Insurance Requirements - Fee
Schedule, p. 1488, 1898

(Board of Public Accountants)

8.54.612 and other rules - Confidential Client Information -
Enforcement Against Permit Holders - Enforcement
Procedures - Investigators - Credit for Service as
Lecturer, Discussion Leader, or Speaker - Reviewers
Under the Positive Enforcement Program - Profession
Monitoring, p. 998, 1500

(Board of Radiologic Technologists)

8.56.409 and other rule - Fee Schedule - Permit Fees, p.
1490, 1899

(Board of Realty Regulation)

I Continuing Education, p. 1545, 157

8.58.414 Trust Account Requirements, p. 1492, 1858

8.58.419 Suspension or Revocation - Violation of Rules -
Unworthiness or Incompetency, p. 229

(Board of Social Work Examiners and Professional Counselors)

8.61.404 and other rules - Fee Schedule - Hours, Credits and
Carry Over - Accreditation and Standards =
Reporting Requirements - Noncompliance - Annual
License Renewal, p. 231

(Board of Speech Pathologists and Audiologists)

8.62.702 and other rules - Definitions - Continuing
Education Required - When -~ Educaticon Activities
Acceptable for Credit, p. 1996

(Bureau of Weights & Measures)

8.77.101 Scale Pit Clearance, p. 196

(Milk Control Bureau)

8.79.301 Licensee Assessments, p. 56, 310

(Board of Milk Control)

8.86.301 Pricing Rules - Class I Price Formula to Change On-
the-farm Retail Prices, p. 1134, 1504

8.86.301 Formula for Fixing the Class I Producer Price, p.

235
(Local Government Assistance Division)
I-II1I Approval and Administration of Contracts for Audits

of Local Government Units, p. 1745
(Montana Economic Development Board)
8.97.308 Rates, Charges and Fee Schedule, p. 1430, 1698
8.97.308 Rates, Service Charges and Fee Schedule = Rate
Reduction Fee, p. 1998, 202

Montana Administrative Register 7-4/16/87



-396~

(Hard Rock Mining Impact Board)
Board Review of Impact Plans for Compliance with
Statutory Requirements and Board Rules, p. 1748

8.104.203 and other rules - Format of Plan - Content of
Objection to Plan - Implementation of an Approved
Plan - Definitions - Waiver of Impact Plan
Requirement ~ Modification of Plan - Financial
Guarantee of Tax Prepayments - Evidence of the
Provision of Service or Facility - Contents of
Petition for Plan Amendment, p. 1052 1826, 1900

(Board of Housing)

8.111.202 Meetings of the Board of Housing, p. 240

EDUCATION, Title 10

(Superintendent of Public Instruction)

I-171 Special Education Transportation, p. 1003, 1383

(Board of Public Education)

10.55.203 District Superintendent, p. 1859, 10z

10.55.204 Principal - Defining the Requirements for the
Administrative Assistant Program, p. 1360, 1901

10.55.205 Professicnal Development, p. 1859, 102

10.55.303 Teaching Assignments, p. 1362, 1901

10.55.402 Basic¢ Instructional Program: High School, Junior
High, Middle School and Grades 7 and 8 Budgeted at
High School Rates, p. 1750, 102

10.55.405A Gifted and Talented, p. 130

10.57.102 Definitions ~ Accredited, p. 1861, 103

10.57.102 and other rules - Definitions - Correspondence,
Extension and Inservice Credit - Reinstatement -
Class 1 Professional Teaching Certificate - Class 2
Standard Teaching Certificate ~ Class 3
Administrative Certificate, p. 130

10.57.301 Endorsement Information, p. 1363, 1902

10.58.511 Foreign Languages, p. 1364, 1902

10.64.301 and other rules = Minimum Standards for Scheool
Buses, p. 1752, 104, 158

10.64.601 Four~wheel Drive Vehicles, p. 1756, 103

10.65.101 Policy Governing Pupil Instruction Related Days
Approved for Foundation Program Calculations, p.

1863, 102
(Montana State Library Commission)
I-I11 and other rule -~ State Coal Severance Tax Funding

to Federations and Grant Programs, p. 324, 1506
10.101.101 and other rules - Montana Library Services Advisory
Council - Library Services and Construction Act
(LSCA) Grants, p. 302
10.101.203 and other rules = Organizational and Procedural
Rules - General Policy and Public Library
Development, p. 283
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FISH, WILDLIFE AND PARKS, Department of, Title 12

I Abandoning Teton - Spring Creek Bird Preserve, p.
424, Decision Not to Adopt, p. 1461

1 Closing a Part of the Ruby River to Public Access,
p. 1494

I Exclusion of Certain Flotation Devices from the
Statutory Definition of "Vessel", p. 307

I-IV Transplant of Nuisance Animals and the Introduction

of Peregrine Falcons, p. 885, 1462

12.6.701 Personal Flotation Devices and Life Preservers, p.
308

12.6.901 Establishing a No Wake Speed on Portions of
Harrison l.ake, p. 242

12.6.901 Prohibiting Motor or Engine Operated Vessels on the
Bighorn River from Afterbay Dam to the Bighorn
Access Area, p. 244

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I Subdivisions - Authorizing Local Departments or
Boards of Health to Review Miner Subdivisions, p.
1139, 1509

I-T1I Water Quality - Regulation of Phosphorous Compounds
Used for Cleaning Purposes, p. 1137, 1464

I-VII Air Quality =~ Sulfur Dioxide Emission Controls, p.
2036

16,6.303 Recording of Delayed Birth Records, p. 1432

16.8.701 and other rules - Air Quality - Monitoring and Data
Requirements for Ambient Air Quality, p. 1658, 2007

16.8.704 and other rules - Air Quality - Testing and Air
Quality Permits, p. 2000, 159

16.20.210 Freguency of Bactericlogical Sampling, p. 58, 311

16.32.328 Minimum Standards for a Hospital - Retention of
Medical Records, p. 1061, 1583

16.44.102 Hazardous Waste - Consolidation and updating
Incorporations by Reference of Federal Agency Rules
Contained in Chapter 44 of Title 16 of the
Administrative Rules cof Montana, p. 1, 203

16.44.103 and other rules - Hazardous Waste Management -
Permitting - Counting Hazardous Wastes -
Requirements for Recycled Materials - Incorporating
Appendices - Redefining Generator Cablegories -
Creating Regquirements for Conditionally Exempt
Small Quantity Generators - Registration and Fee
Requirements for Generators and Transporters -
Accumulating Hazardous Wastes - Annual Reporting,
p. 60, 255

INSTITUTIONS, Department of, Title 20

20.14.106 Admission Criteria to the Montana Center for the
Aged, p. 246
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JUSTICE, Department of, Title 23

23.4.101 and other rules - Alcohel Analysis, p. 1945, 16

(Board of Crime Control)

23.14.416 and other rules - Basic Course - Intermediate
Course - Advance Course, p. 1434

LABOR AND INDUSTRY, Department of, Title 24

24.16.9007 Changing the Annual Effective Date of the Standard
Rate of Wages Applicable to Public Works from
October 1lst to December lst, p. 1141, 1466

24.16.9007 Adoption by Reference of Standard Prevailing Rates
of Wages Effective December 1, 1986 through
November 30, 1987, p. 1669, 1960

(Human Rights Commission)

Public¢ Hearing and Petition for Declaratory Ruling as to
whether Montana Department of Institutions, a State
Governmental Agency may Employ only Female Cottage
Life Attendants at its Correctional Facility for
Female Youth under Certain Circumstances, p. 1495,
2107

Public Hearing and Petition for Declaratory Ruling as to
whether the Reasonable Demands of the Screening and
Selection of Adoptive Parents Requires
Consideration of the Race, Sex, Religion, Age,
Marital Status and Physical and Mental Handicap of
the Applicant Parents without Vieclating Section 49~
3-205, MCA, p. 2047

I-IX Sex Equity in Education under the Montana Human
Rights Act, p. 1663, 312

(Workers' Compensation Division)

24.29.702 Self-Insurers, p. 1273, 1903

24,29.803 Payment of Compensation, p. 1671, 2080

24.29.3801 Attorney Fee Regulation, p. 2050, 323

STATE LANDS, Department of, Title 26

I Shut-in Oil Royalties for 0il and Gas Leases on
State Land, p. 1144, 2010

26.3.101 and other rules - Surface Leasing of State Land, p.
1547, 17

(Montana Statehood Centennial Commission)
I-IX Sanctioning Official Centennial Commemorative
Products and Projects, p. 1437, 2062
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LIVESTOCK, Department of, Title 32

32.2.401 Department of Livestock Fees and Licenses, p. 1950,
105

32.8.202 and other rule = Milk Freshness Dating - Clarifying
Responsibilities, p. 88

MILITARY AFFAIRS, Department of, Title 34

I-XXII Montana State Veterans Cemetery, p. 2053

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

(Board of Natural Resources and Conservation)

36.16.101 and other rules -~ Water Reservations - Applications
in the Yellowstone River Basin - Applications in
the Missouri River Basin = Reservation Changes and
Transfers, p. 920, 1584

(Board of Water Well Contractors)

36.21.410 Examinations, p. 1146, 1601

36.21.601 and other rules - Current Construction Standards -
Minimum Construction Standards for Water Wells in
Montana, p. 1148, 1699

(Board of 0Qil and Gas Conservation)

36.22.1242 Increasing the 0il and Gas Privilege and License
Tax, p. 742, 1063, 1384

PUBLIC SERVICE REGULATION, Department of, Title 38

38.4.120 and other rules - Intrastate Rail Rate Proceedings,
p. 135

REVENUE, Department of, Title 42

1 Gasoline Distributor's License Tax, p. 1673, 2012

I Commercial Personal Property Audits, p. 1784, 2067

I-11 Industrial Machinery and Equipment Trend Factors -
Industrial Machinery and Equipment Depreciation
Schedules, p. 1779, 1956, 2074

I-1v Child Support Debt Tax Offsets, p. 1864, 2065

I-v Emergency Telephone Service, p. 1574, 1963

I-IX Disclosure of Child Support Information, p. 1065,
1832

I-XI Classification Reguirements for Class 18 Froperty

for Nonproductive, Patented Mining Claims -
Classification Requirements for Class 19 Property,
p. 1806, 106
I-XI1V Administrative Income Withholding for Child
Support, p. 90, 328
42.11.104 Retail Liquor/Wine Price Restructuring, p. 1952
42.15.511 Energy Related Tax Incentives, p. 1675, 2011
42.17.105 Computation of Withholding Taxes, p. 1867, 2066
42.17.113 Reporting Requirements for Withholding Taxes, p.
98, 329
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Individual Liability for State Withholding Taxes,
p. 1443, 1835

and other rules - Personal Property Taxes, p. 1786,
1956, 2068

and other rules - Net Proceeds On Miscellaneous
Mines, p. 1762, 2072

Net Proceeds Tax on 0il and Gas Production, p.
1770, 2073

and other rules - Gross Proceeds Tax on Coal
Production, p. 1757, 2079

SECRETARY OF STATE, Title 44

1.2.419 Scheduled Dates for the Montana Administrative
Register, p. 1682, 2013

44.3.1737 and other rules - Processing and Counting of
Computer Election Services Votomatic Punchcard
Ballots, p. 1445, 1703

SOCIATL, AND REHABILITATION SERVICES, Department of, Title 46

I Interstate Compact on the Placement of Children, p.
1290, 1602

I Food Stamp Employment and Training Program, p. 153,
330

46.5.621 and other rules - Child and Youth Care Facilities,

511, 1579, 1814, 2080

46.5.1202 and other rules - Supplemental Payments to
Recipients of Supplemental Security Income, p.
1693, 2014

46.10.303 and other rule - AFDC Deprivation Requirements and
Continuation of Assistance, p. 1690, 2015

46.10.304A Unemployed Parents in the AFDC Program, p. 1577,
1910

46.10.317 AFDC Protective and Vender Payments, p. 10, 204

46.10.318 Policy of the AFDC Emergency Assistance Program to
Not Pay Recipient's Taxes, p. 248

46.10.324 and other rule - AFDC Eligibility of Minor
Custodial Parents and AFDC-related Medicaid
Eligibility, p. 1379, 1604

46.11.101 Adoption of Amendments to Federal Agency
Regulations Pertaining to the Food Stamp Program,
p. 152

46.12.102 and other rules - Medical Assistance Reimbursement
for Outpatient Druygs, p. 1684, 1967

46.12,514 and other rules - Early Periodic Screening
Diagnosis and Treatment (EPSDT), p. 12, 205

46.12.525 and other rules - OQutpatient Physical Therapy
Services, p. 145, 331

46.12.532 Reimbursement for Speech Pathology Services, p. 8,
207

46.12.550 and other rules - Home Health Services, p. 1687,
2017
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and other rules - Personal Care Attendant Services,
p. 197

Prosthetic Devices, Durable Medical Equipment and
Medical Supplies, p. 755, 1911

Transportation and Per Diem, Reimbursement, p.
2057, 161

and other rules - Home and Community Services
Program, p. 1870, 2094

and other rule - Non-instituticnalized SSI-related
Individuals and Couples, p. &, 208

Medically Needy Income Standards, p. 2004, 163

and other rules - lLow Incecme Energy Assistance, p.
1365, 1606

Low Inceme Energy Assistance Program Method of
Payment, p. 1812, 2021

and other rules - Structured Job Search and
Training Program - Workfare, p. 746, 1084

and other rules - General Relief Assistance and
General Relief Medical Programs, p. 1292, 1615
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