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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing,
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attorney seneral's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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BErORE TEE DEPARTHENT OF ADMINTSTRATION
OF THE STATE OF MONTANA

In the matter of the adoption )} ROTICE OF PUBLIC HEARING ON
of rules relating to overtime ) PROPOSED ADOPTION OF RULES
end compensatory time in lieu ) RELATING TO OVERTIME AND

of overtime compensation, ) COMPENZATCORY TIME IN LIEU

}  OF OVERTIME COMPENSATION,
To: All Interested Persons.

1. On April 28, 1987, at 12:15 p.m., in Room 136, Mitchell
Building, Helena, Montuna, a public hearing will be held to
congider the adoption of rules relating to overtime and
compensatory time in lieu of overtime compensation.

2. The propcsed rules provide as follows:
RULE I SHORT TITLE (1) This sub-chapter may be cited

as the overtime and nonexempt compensatcry time policy.
(Auth. 2-18-102, MCA; Imp. 2-18-102, MCA)

RULE II POLICY AND OBJECTIVES (1) It is the policy of
the state of Montana to comply with the federal Fair Labor
Standards Act of 1938 (FLSA, title 29 USCA, Chap. 8, Sec.
201-219, as amended) and federal regulations adopted by the
U.S. department of labor's wage and hour division (title 29
CFR, Chap. 500, as amended), in the administration of
overtime compensation and nonexempt compensatory time in
lieu of overtime compensation for state employees subject to
the provisions of the act and its regulations,

(2) Nothing in this policy ‘guarantees that a covered
employee will be allowed to work houre which result in the
payment of overtime compensation or the accrual of nonexempt
compensatory time in lieu of overtime compensation. Each
request to work such hours and to compensate the covered
employee for such hours shall be approved or disapproved by
the agency, in compliance with the FLSA, federal regu-
lations, this policy, and additional agency procedures.

(3) The objectives of this policy are:

(a) to adopt rules for the administration of overtime
compensation and nonexempt compensatory time which are in
addition %o the requirements of the FLSA and its requ-
lations;

(b) to direct agencies that they are required to
administer overtime compensation and nonexempt compensatory
time in lieu of overtime compensation for covered employees
in accordance with the FLSA (title 29 USCA, Chap. 8, Sec.
201-219, as amended), regulations adopted by the U.S.
department of labor's wage and hour division (29 CFR, Chap.
500, as amended), this policy, and additional agency proce-
dures; and

(¢} to direct agencies that certain covered employees,
such as fire fighters and law enforcement personnel, may
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have a partial exemption from the overtime pay provisions of
the FLSA. Section 7 of the FLSA describes covered employees
with partial exemptions and 29 CFR 553 subpart C further
explains the partial exemption for fire fighters and law
enforcement personnel. Covered employees who qualify for a
partial exemption under the FLSA are covered by the addi-
tional requirements set by this policy after the partial
exemption has been met.
(Auth. 2-18-102, MCA; Imp. 2-18-102, MCA)

RULE II1 DEFINITIONS As used in this sub-chapter, the
following definitions apply:

(1} "Nonexempt or covered employee” means an employee
subject to the overtime provisions of the federal Fair Labor
Standards Act of 1938, as amended and its regulations, It

does not mean certain employees exempt from the overtime pay
provisions of the FLSA in a position designated as execu-
tive, administrative, or professional as these terms are
defined in 29 CFR 541. (Employees in positions designated
as outside sales are also exempt from the overtime pay
provisions of the FLSA, but may be covered by the provisions
of 39-3-401, et seg., MCA, the Montana minimum wage and
overtime compensation law and ARM 24.16.101, et seq.,
Montana wage and hour regulations.)

(2) "Nonexempt compensatory time" means time accrued
at a rate of one and one-half hours for each hour of employ-
ment for which overtime compensation is required pursuant to
the FLSA, its regulations and this policy. Accrued time may
be taken as approved paid time off at a later date or cashed
out in accordance with this policy and federal regquirements,

(3) "Overtime" means time worked by a nonexempt
employee in excess of 40 hours in a workweek. (An exception
is described in section 7 of the FLSA and 29 CFR 553 sub-
part C for covered employees with pavtial exemptions, such
as fire fighters and law enforcement personnel.)

(4) T"Workweek" means a regular, recurring period of
168 hours in the form of seven consecutive 24-hour periods.
(An exception is described in section 7 of the FLS2 and 29
CFR 533 subpart C for covered employees with partial ex-
emptions, such as fire fighters and law enforcement person-
nel.) The workweek needé not he: the same as the calendar
week. The workweek may begin on any dar of the week and at
any hour of the day. Once established a workweek may not be
changed unless the change is intended to be permanent,

RULE IV ADMINTSTRATION OF OVERTIME COMPENSATION AND
NONEXEMPT COMPENSATORY TIME (1) In addition to the pro=-
visions of the FLSA and its regulations, state agencies
shall do the following when administering overtime compen-
sation and nonexempt compensatory time:

{a) Count all hours in a pay status as hours worked
for the purpose of calculating a workweek. Absent time in a
pay status, including holidays, paid leaves, and compensa-
tory time taken off, is counted as hours worked,
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{b) Require employees to report overtime hours worked
on a time and attendance form as prescribed by the agency,
for the additional hours to be compensated as overtime hours
or acerued as nonexempt compensatory time.

{c} Record overtime and nonexempt compensatory time in
no smaller than 1/10 hour increments. (For example: .1 hour
equals 6 minutes and .2 hour egquals 12 minutes,.) The
fractional increment may be rounded off, provided that over
a pericd of time, this practice deoes not result in the
failure to compensate the employee for the entire time
actually worked.

(d) Require employees to take nonexempt compensatory
time off in no less than one-half hour increments,

(2) Agencies shall keep records of wages, hours
worked, and cther items listed in the record keeping regu-
lations of the FLSA found at 29 CFR part 516 and 553.

(3) As provided in ARM 2.21,4906, the state moving and
relocation expense policy, "under no circumstances may the
employee earn compensatory time or overtime during the time
approved by the agency to allow the employee to accomplish
the move." This includes nonexempt compensatory time
accrued in lieu ¢of overtime compensation,

(Auth. 2-18-102, MCA; Imp. 2-18-102, MCAR)

RULE V_OVERTIME COMPENSATION (1) Ag provided in
gsection 7 of the FLSA, covered employees shall receive
overtime compensation at a rate of one and one-half times
the employee's regular hourly rate for all hours in a pay
status over 40 in a workweek, unless the agency and the
employee agree to the accrual and use of nonexempt compensa-
tory time in accordance with 2% CFR 553, (Exceptions are
described in section 7 and 29 CFR 5%3 subpart C.)

(Auth, 2-18-102, MCA; Imp. 2-18-102, MCA})

RULE VI NONEXEMPT COMPENSATORY TIME (1) State
agencies may, at their discretion, allow some or all of
their employees covered by the FLSA to accrue and use
nonexempt compensatory time in lieu of cash overtime compen-
sation according to the provisions in 29 CFR Part 553.
State agencies are not required to make the accrual and use
of nonexempt compensatory time available for use by covered
employees.

(2} Where a state agency chooses to allow some or all
of its covered employees to accrue nonexempt compensatory
time, the agency must follow all of the provisions of 29 CFR
part 553, application of the fair labor standards act to
employees of state and local governments. 29 CFR 553
specifically requires:

{a} That covered emplovees must agree in advance, to
receive compensatory time off in lieu of receiving cash
overtime compensation; and
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{b) That unused nchexempt compensatory time must be
cashed out at specified rates upon termination,

(3) In addition to federal requirements found in 29
CFR Part 553, state agencies shall:

{a) Reguire approval from the appropriate authority,
in advance whenever possible, for a covered employee to work
hours which may result in the payment of overtime compen~
sation or the accrual of nonexempt compensatory time; and

{b) Cash out unused nonexempt compensatory time when a
covered employee transfers from one agency to another
agency.

(4) In accordance with 29 CFR part 553, state agencies
may:

(a) Establish a lower maximum accrual than that
provided in the federal regulations;

(b) At any time, pay cash for all or any portion of a
covered employee's accrued compensatory time balance;

(c) Adjust a covered employee's work schedule in a
workweek or require the employee to take time off without
pay so that the employee does not become eligible for the
payment of overtime or accrual of nonexempt compensatory
time; and

{d) Require a covered employee to take accrued nonex-
empt compensatory time off during any workweek.

(Auth. 2-18-102, MCA; Imp. 2~18-102, MCA)

RULE VII CLOSING (1) Provisions of this policy not
required by statute shall be followed, unless they conflict
with negotiated labor contracts which will take precedence
to the extent applicable.

(Auth, 2-18-102, MCA; Imp. 2-18-102, MCA)

3. Background Information: On February 19, 1985, the U.S.
Supreme Court in Garcia v. San Antonio Metropolitan Transit
Buthority (Garcia), 105 S.Ct, 1005 (1985), held that the
provisions of the federal Fair Labor Standards Act (FLSA)
applied to state and local governments. Prior to this time
the U.S. Supreme Court in National League of Cities v. Usery
(NLOC) 426 U.S, 833 (1976), held that the FLSA could not
constitutionally be applied to "traditional" government
functions.

On November 13, 1985, the FLSA amendments of 1985 were
enacted into law. These amendments changed certain pro-
visions of the FLSA by including special provisions in the
law which apply only to employees of state and local govern-

ments, Prior to November, 1985, it was not permissible
under federal or state law to provide compensatory time off
in lieu of cash overtime compensation. The 1985 amendments

and proposed rules, 29 CFR Part 553, allow state and local
governments to give compensatory time off under certain
conditions in lieu of immediate overtime pay in cash.

The state of Montana had enacted 39-3-401 et seq., MCa,
the Montana Minimum Wage and Overtime Compensation Act and
adopted ARM 24.16.101 et seg. to implement the act. Montana
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state agencies also were required to operate according to
the Montana statute and rules. On April 17, 1986, the
attorney general issued an opinion (Vol. No. 41, Opinion

Mo. 58) which held that Montana state emplovees whe are
covered by the FLSA are not subiject to the provisicns of the
Montana statute and -its reguiations., As a result of this
decision Mentana state agencies must now follow the federal
FLSA and its regulations and may permit compensatory time
ofZf in lieu of overtime compensation for nonexempt emplov-
wes,

4. These rules are proposed in response to concerns
expressed by the Personnel Dolicy Network, a group made up
of representatives from executive branch agencies, that the
state rules need tc be revised to comply with the federal
FLSA and its amendments.

Currently, rules for the administration of compensatory
time for exempt employees and overtime for nonexempt employ-
ees are found in one policy, ARM 2.21,150]1 et seg. Since
nonexempt employees may now be allowed to accrue and use
compensatory time, but on a different basis than exempt
employees, the Policy Network recommended the repeal of the
current rules. In place of the current policy, the Network
reconmended two sets of new rules: one addressing compensa-
tory time for exempt employees and one addressing overtime
and compensatory time in lieu of overtime for nonexempt
employees, The Network believes that separate rules are
necessary so *that employees and supervisors clearly under-
stand which compensatory time requirements apply to exempt
emplovees and which apply to nonexempt employees.

The above proposed rules apply to nonexempt employees
and would;

(a) direct state agencies that they are required to
administer overtime and compensatory time off in lieu of
overtime according to the federal FLSA and its regulatione:

(b)  add minimum requirements not found in the federal
law that state agencies must also follow; and

(¢) direst state agencies on discretionary issues
which are not addressed through federal requirements.

5. Interested parties may submit their data, views, or
arguments concerning the proposed adoption of rules to:

Laurie Ekanger, Administrator
State Personnel Division
Department of Administration
Room 130, Mitchell Ruilding
Helena, Montana 59620

no later than May 5, 1987.

6. Barb Charlton, Personnel Policy Coordinator, State
personnel Division, Department of Administration, Mitchell
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Building, Helena, Montana, 52620, has been designated to
preside over and conduct the hearing.

7. The authority of the agency to make the proposed
adoption is hased on 2-18-102, MCA, and the rules implement

2-18-102, MCA.
// v Y]é/ﬂek/

Ellen Feaver, Director
Department of Administration

Certified to the Secretary of State March 16, 1987,
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the repeal ) NOTICE OF PUBLIC HEARING ON
of ARM 2.21.15%01, 2.21,1502, ) THE PROPOSED REPFAL OF RULES
and 2,21.1511 through ) 2.21,1501, 2,21.1502 and
2,21.1520, 2,21,1531, and ) 2,21.1511 through 2.21,1520,
2.21.1532, and the adoption of) 2.21,1531 and 2.21.1532, AND
new rules relating to the ) THE ADOPTION OF NEW RULES
administration of compensatory) RELATING TO THE ADMINISTRA-
time for employees exempt from) TION OF COMPENSATORY TIME
the federal Fair Labor ) FOR EMPLOYEES EXEMPT FROM
Standards Act (FLSA) ) THE FEDERAL FAIR LABOR
) STANDARDS ACT (FLSA)

TO: All Interested Persons.

1. On April 28, 1987, at 12:;15 p.m. in Room 136, Mitchell
Building, Helena, Montana, a public hearing will be held to
consider the repeal of ARM 2,21.1501, 2.21,1502, and
2.21.1511 through 2.21.1520, 2.21,.1531 and 2.21.1532 and
adoption of new rules relating to the administration of
compensatory time for employees exempt from the federal Fair
Labor Standards Act (FLSA).

2. The rules proposed to be repealed are on pages 2-799
through 2-802 of the Administrative Rules of Montana.

3. The proposed rules provide as follows:
RULE I SHORT TITLE (1) This sub-chapter may be cited

as the exempt compensatory time policy.
{(Auth. 2-18-102, MCA; Imp. 2-18-102, MCA)

RULE II POLICY AND OBJECTIVES (1) It is the policy of
the state of Montana to allow state employees who are exempt
from the federal Fair Labor Standards Act of 1938 (FLSA,
title 29 USCA, Chap. 8, S5ec. 201-219, as amended) to accrue
and use exempt compensatory time in compliance with this
policy and additional agency policy and procedures. State
and federal law do not require the state to make the accrual
or use of compensatory time available to exempt employees.
Exempt compensatory time is not intended to provide any
compensation in addition to the salaries established in
statute. Rather, it 1is a means of providing greater
flexibility in scheduling time for exempt, salaried employ-
ees.

{2) Nothing in %this policy guarantees that an exempt
employee will be allowed to work hours which result in the
accrual or use of exempt compensatory time. Each request to
work such hours shall be approved or disapproved by the
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agency, in compliance with this policy and additional agency
policy and procedures,

(3) The objective of this policy is to establish
minimum standards for the administration of exempt compensa~
tory time for state employees not subject to the overtime
provisions of the FLSA,

(Auth. 2-18-102, MCA; Imp. 2-18-102, MCA)

RULE III DEFINITIONS As used in this sub-chapter, the
following definitions apply:

(1} "Exempt compensatory time" means time accrued on
an hour-for-hour basis for time in a pay status in excess of
40 hours in a workweek. Accrued time may be taken as
approved paid time off at a later date,

(2) "Exempt employee" means an employee in a position
designated as executive, administrative, or professional,
which is not subject to the overtime pay provisions of the
federal FLSA and its requlations. Exemptions are listed in
section 13 of the FLSA and further defined in 29 CFR 541.

(Auth. 2-18-102, MCA; Imp. 2-18-102, MCA)

RULE IV ADMINISTRATION OF EXEMPT COMPENSATORY TIME
(1) A11 hours in a pay status shall be counted as hours
worked for purposes of calculating exempt compensatory time
earned. Absent time in a pay status, including holidays,
paid leaves, and exempt compensatory time taken off is
counted as hours worked.

(2) Hours worked in excess of 40 in a workweek shall
be reported on a time and attendance form, as prescribed by
the agency, to be accrued as exempt compensatory time.

(3) Exempt compensgatory time shall be earned, record-
ed, and used in no less than one-half hour increments.

{4) Records will be kept according to the record
keeping requirements of the FLSA found at 29 CFR 516 and
563.

{5) As provided in ARM 2.21.4906, the moving and
relocation expense policy, "under no circumstances may the
employee earn compensatory time or overtime during the time
approved by the agency to allow the employee to accomplish
the move."

(Auth, 2-18-102, MCA; Imp. 2-18-102, MCA)

RULE V EXEMPT EMPLOYEES AND EXEMPT COMPENSATORY TIME
(1) A&n exempt employee shall obtain approval from the
appropriate authority, in advance whenever possible, to work
hours which result in the accrual of exempt compensatory
time,

(2) The appropriate authority decides whether extra
hours worked by an exempt employee should be credited as
exempt compensatory time under these rules.

(3) An agency shall decide whether hours in excess of
40 in a workweek which an exempt employee spends traveling

6-3/26/87 MAR Notice No. 2-2-160



-280-

or attending lectures, meetings, education, or training
should be credited as exempt compensatory time under these
rules.

(4) Accrued exempt compensatory time may be taken off
by the emplovee at a mutually agreeable later date during
“he employee's regular working hours, 1if the use of the
compensatory time does not unduly disrupt the operations of
the agency. Where the interest of the state requires the
employee's attendance, the state's interest overrides the
emplovee's interest to take exempt compensatory time off.
An agency may require an exempt employee to take accrued
exempt compensatory time off during any workweek.

(5) An agency may, at any time, prohibit the accumu-
lation of exempt compensatory time until the emplovee's
balance is reduced below 120 hours or below a lower maximum
established by the agency.

(6) A maximum of 120 hours of exempt compensatory time
may be carried over from one calendar year to the next, A
determination of excess exempt compensatory time will be
made as of the end of the first pay period which extends
into the next calendar year. The employee must take off all
excess compensatory time during the first 90 days of the
next calendar year or forfeit the excess hours except as
provided in (7).

(7) An agency may approve an exception to the forfei-~
ture reguirement provided in paragraph (6} of this rule,
Such an exception may be approved to deal with special and
unigue circumstances which represent periodic or temporary
situations that can not be adeguately addressed by other
management actions. When an exception to the forfeiture
reguirement is approved in advance by the agency head or
designee, the employee sghall not forfeit excess exempt
compensatory time hours during the next calendar year. At
the end of that year, a new determination of excess exempt
compensatory time hoursz shall be made.

(8) Exempt compensatory time may be transferred with
the employee to another agency, provided the new agency

agrees. An agency 1is not obligated to accept any exempt
compensatory time when on employere transfers from another
agency. The agency, at its discretion, may agree to accept

some or all accrued exempt compensatory time, up to a
maximum of 120 hours.

(9) Agencies are under no obligation to extend an
employee's termination date to allow an employee to take off
accrued exempt compensatory time upon termination,

{Auth. 2-18-102 MCA; Imp. 2-18-102 MCA}

RULE VI CLOSING (1) Provisions of this policy not
regquired by statute shall be followed, unless they conflict
with negotiated labor contracts which will take precedence
to the extent applicable.

(Auth. 2-18-102, MCA; Imp. 2-18-102, MCA)
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4. Background Information: On February 19, 1985, the U.S.
Supreme Court in Garcia v. San Antonio Metropolitan Transit
Authority (Garcia), 105 S.Ct. 1005 (1985), held that the
provisions of the federal Fair Labor Standards Act (FLSA)
applied to state and local governments. Prior to this time
the U,S, Supreme Court in National Leaque of Cities v. Usery
(NLOC) 426 U.S. 833 (1976), held that the FLSA could not
constitutionally be applied to "“traditional" government
functions.

On November 13, 1985, the FLSA amendments of 1985 were
enacted into law. These amendments changed certain pro-
visions of the FLSA by including special provisions in the
law which apply only to employees of state and local govern-
ments., Prior to November, 1985 it was not permissible under
federal or state law to provide compensatory time off in
lieu of cash overtime compensation. The 1985 amendments and
proposed rules, 29 CFR Part 553, allow state and local
governments 1o give compensatory time off under certain
conditions in lieu of immediate overtime pay in cash.

The state of Montana had enacted 39-3-401 et seq., MCA,
the Montana Minimum Wage and Overtime Compensation Act and
adopted ARM 24,1€.101 et seq. to implement the act. Montana
state agencies also were required to operate according to
the Montana statute and rules. On April 17, 1986, the
attorney general issued an opinion (Vol. No. 41, Opinion
No. 58) which held that Montana state employees who are
covered by the FLSA are not subject to the provisions of the
Montana statute and its regulations, BAs a result of this
decision Montana state agencies must now follow the federal
FLSA and its regulations and may permit compensatory time
off under certain conditions in lieu of overtime compen-
sation for nonexempt employees.

5. These rules are proposed to be repealed and replaced
with new rules in response to concerns expressed by the
Personnel Policy Network, a group made up of representatives
from executive branch agencies, that state rules need to he
revised to comply with the federal FLSA and it amendments,
Currently, rules for the administration of compensatory
time for exempt employees and overtime for nonexempt employ-
ees are found in one policy, ARM 2.21,15C1 et seq. Since
nonexempt employees may now be allowed to accrue and use
compensatory time, but on a different Lasis thap exempt
employees, the Policy Network recommended the repeal of the
current rules. In place of the current policy, the Network
recommended two sets of new rules: one addressing compensa-
tory time for exempt emplovees and one addressing overtime
and compensatory time in lieu of overtime for nonexempt
employees. The Network bhelieves that separate rules are
necessary so that both employees and supervisors clearly
understand which compensatory time requirements apply to
exempt emplovees and which apply to nonexempt employees.
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The above proposed rules apply only to exempt employees
and include:

(a) a statement of the purpose and chjective of
compensatory time for exempt, salaried employees;

(b) the addition of language to clarify the end of the
vear forfeiture reguirement and exceptions to this require-
ment for exempt compensatory time;

(¢) the reduction of advisory language concerning the
approval of exempt compensatory time;

(d) an emphasis on management's authority to approve
or disapprove the accrual and use of exempt compensatory
time; and

(e) the continuation of the practice of counting all
hours in a pay status including compensatory time as hours
worked.

6. Interested parties may submit their data, views, or
arguments concerning the proposed repeal of the current
rules and adoption of the new rules to:

Laurie Ekanger, Administrator
State Personnel Division
Department of Administration
Room 130, Mitchell Building
Helena, Montana 59620

no later than May 5, 1987.

7. Barb Charlton, Personnel Policy Coordinator, State
Personnel Division, Department of Administration, Mitchell
Building, Helena, Montana, 59620, has been designated to
preside over and conduct the hearing,

8. The authority of the agency to make the proposed
adoption is based or 2-18-102, MCA, and the rules implement

2-18«102, MCA.
N

Fllen Feaver, Director
Department of Administration

Certified to the Secretary of State March 16, 1987,
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BEFORE THE MONTANA STATE LIBRARY COMMISSION

In the matter of the amend-
ment and repeal of rules in
Chapter 101, sub-chapter 1
concerning the organizational
rule; and Chapter 102, sub=

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT AND REPEAL
OF ARM SECTION 101, ORGANIZA-
TTONAL AND PROCEDURAL RULES
AND SECTION 102, SUBSTANTIVE

chapters 1 and 11 concerning RULES
general policy and public
library development
TO: All Interested Persons:
1. Oon May 2, 1987 at 1:30 PM, a public hearing will be

held in the Mountain Con room of the Copper King Inn, 4655
Harrison Avenue South, Butte, MT to consider the amendment and
repeal of rules in Section 101 sub-chapter 1, Organizational
Rule; and Section 102, sub-chapter 1 and 11, General Policy and
Public Library Development.

2. The rules proposed to be amended are as follows
(matter to be stricken is interlined, new material is
underlined):

10.101.203 GUIDELINES FOR PUBLIC PARTICIPATION (1)
Mestsiigs and agendas. The Commlsswon holds regular mestings on
-the Pridey preceding -the second Monday in April, July,
September -and Pecember- Agendas for-esch meeting are prepared
n advance and are avaidwbie Frem the office of -the state
riprartan. The commission shall meet during the last week of
February, at the Montana library association conference, June,
August and October and in the first week of December, and at
such other times as may be appropriate. Special meetings may
be called by the chair or at the request of two members. An
agenda for each regular meeting shall be prepared by the state
librarian in consultation with the chair and will be
distributed in advance, with supporting documents to the
members,

(2) -Emformation: the state kibrary publkishes a
rewsketier eentainding news abeut libreries 4n Mentera and
aetdvities of -the commiccion and state Libraryr Fhis
publieationr the Montana Newslettor, wili be mailed witheut
charge to- any Sihtereshked persen requesting the sames Agendas
are available to the public from the office of the state
librarian. Supporting documents may bhe requested from that
office. Each commission agenda shall provide an open time for
the public to address the commission. (Auth. Sec. 22-1-103(4),
MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.101 STATEMENT OF PHILOSOPHY AND OBJECTIVES (1)
(a) “The Montana state library commission believes that an
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enlightened citizenry constitutes the foundation of democracy
and that every resident in Montana should have the opportunity
to foster his own development in pursuit of education
throughout his life:

(b) that all libraries are intrinsic to education and
that the library is a vital and integral part of the
community's total educational resources:

(¢) that the primary function of the library is to serve
as an essential cultural, informational and educational
resource for all people regardless of age, race, creed, sex oOr
occupation.

(2) (a) All Montanans should have legal and reasonably
convenient access to a public library, and through it, to the
library resources in their area, the state and the nation.

{9  Omdy through -Ehe establishment of publie librady
eyetems khown as federations of Tibraries ean local communities
appreach- this goal in Montaha.

(eb) It is the objective of the Montana state library
commission to foster the development of strong library
federations in accord with statutory public policy.

(3) {(a) The state library commission affirms its belief
in the basic policies which govern the services of all
libraries stated in the Library Bill of Rights, Freedom to Read
Statement, Intellectual Freedom Statement, Resclution on
Challenged Materials and Statement on Labeling of the American
library association.

(b) The library commission supports the principle that
freedom to read is the right of every citizen.

(4) To serve the people of Montana, the commission
maintains a state library which provides materials and
services:

(a) to supplement the resources of local libraries
through services to federationsi-headguarters-libraries, and

~through them, t0 ether publie libraries, sehoel libraries,
-acadamic anré gpeeiat Iibrearies:

(b) to provide lending reference and readers' advisory
services directly to:

(i) state government officers and employees and federal
or other governmental agencies to support the research needs of
the agencies;

(ii) residents of state institutions;

tiid)} thewe residents-of the state whe- have ne city or
-county publie lHbrary but whese iocal governments centtraet for
-Libra¥Fy serviees from a Federation headgquarters dibrarys

(¢viii) persons who because of a physical or visual
handicap are unable to use conventional printed materials.
(Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

3. Sections 10.101.203 through 10.102.101 have been

amended to conform with MCA 22-1-101 through MCA 22-1-103, and
to reflect revisions of the state library commission policy.

MAR Notice No. 10-3-2 6-~3/26/87



-285-

10.102.101 STANDARDS FOR PUBLIC LIBRARIES. (1) The
state dibrery cemmisesiony or Ootober- 27 9694- adepted Montama
public Library standarde; and directed that they be published
and distributed. These standards cover the strueture and
goverament of libeeries; their vervieer the seleetions
organigation and certrel of materials, personnel and-physieal
faeilitieys The standards are set foreh- in the feollewing forty-
eight rulee~ The state library commission adopted revised
Montana public library standards December, 1982. These
standards replaced the Montana public library standards
published in 1969. The new standards were publighed in 1983;
these standards are based on the American library association
standards, the public library mission statement and its
imperatives for service. These emphasize the planning process
and meeting the needs of individual communities, rather than
proposing a single set of standards for all libraries.

(2) Coples of the standards in pamphlet form -with-
appendices of ameillary materdals have been distributed to all
public libraries and library board members in the state. aad
They are available locally in every community in Montana which
has a public library. Copies are available, without charge,
upon request -te from the state library in Helena, MT. (Auth.
Sec. 22-1-103(4}, MCA; IMP, Sec. 22-1-103(4), MCA.]

10.102.1102 STRUCTURE AND GOVERNMENT OF LIBRARIES
GOVERNANCE, FUNDING AND ADMINISTRATION (1) Mortana-law
provides for the- establiehment and malntenanee of publie
Jibrarios. Government-officiale, library bearder Iibrariane,
friends of libraries and-obhes -ihteorested Gitigens sheuld be
Lamiliasr with the -legal provisicns affecting ldibrary serviee
Governance, funding, and administration of the public library
in Montana must reflect the following realities:

{a) Every person needs and has a right to access to the
human record, appropriate to her or his own level of concern.

(b) The public library is uniguely responsible for
providing and coordinating this access for its total community.

(c) Since a mobile population now moves freely in and out
of political jurisdictions, the local public library can no
longer consider its local constituency as its only

responsibility.
{d]__The local public library can no longer meet the needs
of its local constituency solely with local resources or local

funding.

{e) The needs of people in whatever support area cannot
be met by the resources of any one type of library or
libraries. (Auth. Sec. 22-1-103{4), MCA: IMP, Sec. 22-1-
103(4), MCA.)

10.102.1103 LIBRARY BOARD (1) All public libraries as
agencies of local government shall be contrelled operated by
authority(ties).

(2) Library board members should shall be chosen because
of their interest in libraries and their concern for total
library service to the community, to assure broad
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representation from the community and to provide periodic
infusion of new ideas.

(3) Board members must be aware of their duties and
responsibilities as stipulated in Montana state law. (Auth.
Sec. 22-1-103(4]), MCA; IMP, Sec. 22-1-103(4], MCA.)

10.102.1104 LIBRARY BOARD MEETINGS (1) Meetings of the
board of trustees should be held regularly.

(2) The librarian shall attend board meetings as
secretary to the board and prepare the agenda for these
meetings in consultation with the chairman.

(3) These meetings shall be open to the public and shall
be publicly announced prior to the stipulated meeting date.
(Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1105 EIBRARY- BOARP- BYLAWS (1) All library boards
of trustees shall adopt bylaws for the conduct of their
business. (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4),

CA.)

10.102.1106 LEIBRARY- BGARE- POLICIES (1) The trustees,
with the advice of the librarian, shall adopt written policies
and objectives for the operation of the library (e~gvy i.e.:
for book selection, personnel management, hours and extent of
service, etc.) and periedieally annually review these policies.

(2) The library's policies should include adoption of the
Library Bill of Rights, a8 amended and the Freedom to Read
statement.

3 The board shall delegate active management of the
library to the librarian, giving him/her full responsibility
for carrying out these policies. (Auth. Sec. 22-1-103(4), MCA;
IMP, Sec. 22-1-103(4), MCA.)

10.102.1107 BIBRARY- BOARD- PLANNING (1) The board,
together with the librarian and the staff, is responsible for
4ong-range planning a five-year plan for library development
with stated goals and objectives, in accordance with the
Montana plan for the development of library service, to insure
that such planning is recognized as an essential function of
local government and included with other plans for community
development.

(2) This planning should include a careful evaluation of
the library's services, complete documentation of its present
needs and potential future activities based upon an _assessment
of community needs. The planning should be reviewed annually.
(Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1108 LEIBRARY- ANNUAL REPORTS (1) An annual report
of the library's activities showld shall be prepared by the
librarian and submitted to the board of trustees; the board in
turn shall submit this report to the governing body(ies).
(Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)
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10.102.1109 LIBRARY-BUDGET (1) An ananual budget for the
library i shall be prepared by the librarian, for discussion
and adoption by the board. The board and the librarian will
present the budget to the governing body(ies). The budget
ghall be administered in accordance with Montana state laws,
(Auth. sec. 22~1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1110 -LIBRARY¥-LEGISLATION (1) The library board
and the librarian should be actively familiar with legislation
on local., state and national levels that affects libraries.
This_implies a high level of political sophistication and
involvement on the part of public¢ library administrators and
trustees. (Auth. Sec. 22-1-103{4), MCA; IMP, Sec. 22-1-103(4),
MCA, )

10.102,1111 AFFILTATION WERH FEDERATIONS (1) ¥ ndtvidust
commusity libraries hftve & resporsibrlity to seek affiidistion
with the eemtral librery in -2 federations Montana's state-wide
library federation system revolves around the concept of
resource sharing. Libraries are advised to participate fully
in federation activities. (Auth. Sec. 22-1-103(4), MCA; IMP,
Sec. 22-1-103(4), MCA.)

10.102.1112 -ENPERGIBRARY REEATIONSHIPS MULTI-TYPE LIBRARY
COOPERATION (1) Public libraries Showtd must work together
with other libraries in the commumity state to assure that all
resources are utilized to the fullest, working toward an
expansion, rather than a duplication of library service.

(2) Artr-Yibrariany in -the--commmrity should meet toyether
regulariy 6 Heep ezehl other informed of current activities; to
plan for ecordination of serviees and- development of
collections, and 460 consider the feasibility of -joint
aot-i-vitdes» To this end all libraries in the state should
communicate regularly with other local librarians and through
their affilfation with their statewide professional
organizations to keep each other informed of current
activities, to plan for coordination and services, development
of collections, and to consider the feasibility of joint
activities.

3) Special- attention -choulkd be paid to the library needs
of students, puklic librarians should- meet regulaply with
teachers-and. school ~administiabors as well as schoel librarians
to eeep -informed- of thetr probplems: ord to -keep them-informed-
of- the publie tibrary'ls reseureces and wervicess Public
libraries in the state of Montana should constantly consider
new patterns of funding. Alternatives to the property tax,
alternatives to the single municipality, and alternatives to
the single type library must be actively investigated. (Auth.
Sec. 22-1-103(4), MCA; 1IMP, Sec., 22-1-103(4), MCA.]

10.102.1113 -PUBEITE BIBRARY- SERVICES (1) TFhe-pubidie
tibrary- exiete to- serve- ali- people regardiess of their age,
eduaation,r econemic levelr or -human condition in -their need for
information and wnderstandingr Public libraries exist to serve
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all Montanans. They should insofar as pessible, strive toward
being cultural, educational, informational, recreational and
rehabilitative centers for their communities.

(2]  Ald-services In-the following Giscuesion- are possible
£ Some- GaYres ir- any- MHibrary uhdt, wWhether small or karger
providing that the library's staff i6- dedicated to servive.r
The services of the public library include:

(a) The collection of books, periodicals and other
materials and the arrangement of them for convenient access and
borrowing. Public libraries have a special obligation to
collect local information and materials.

(L) Guidance in the general use of collection.

(¢} Reference service for provisjon of information and
pursuit of research.

(d8) Interlibrary loan service for providing materials
beyond the immediate community.

(e] Opportunity for lifelong learning.

{3} Participation ih o walld astablished federation-
insures that these -servi-ces can be-adeguately- provided by every
public ldbrary-in every sike -of commiuriiy-

{4 — The T performed- by @ publie-library arer

{&r);  the-accumuiation -and- legieal organization of the
materials of commurication- (boeksr magoaincess Lilme, -sownd
recordings; -pamphietss- ete) for- convenient use through-
elagsification; ecataloging and- shelf--arrangemernt:

41 ) -the-lending- of thege materials so-thot-they-may--be
nged-in a loeationr and at A -biwe- conveniernt to eaeh -kndividaal,
inetudding whatever kools and serviees are n XY E@-provide
serviee to the-handicapped whd digsadvantageds

{e) -—guidance and interpretation ia- the finding and use-of
£fhrege- makeriakss

{4 —the-provision of informatieon and resedréh services—
desigred to leaate facts ae- reededs

4e) aesiastanee 4o eivie; Secial and o4 +ierralt
organigations in loeating- and-uoing theee materiale —in the
purseit of their- own- ends

4{£) stimulation of the use of the library thyeuadh
pubkicitys displaysy reading Lietsr tory hours, book tatkss
book and file discuseion and-other-appreopriate means-either- i
the library- ok ih community organisations~ (Auth. Sec. 22-1-
103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1116 HOURS OF SERVICE (1) Hach--pubiiec-tibrapy-
should- be open [OF Serviee- at least 5 howrs per week at Eixed
times -atd unifors Reurs, a4l should be spen-some evening
houre~- Hours shall reflect patterns of use. Libraries are
obligated to consider flexible hours in the interest of the

atron.
z-a-)mvmla-t-i-en Hours--open-
HRGe¥ X500 Ade REUIS-Waskky
2500=4--299 35~30-hours waekly
5-000-0,299 30~45-hrours--waekly
4000024290 45mb0-hours waekly
25, 000m49,.299. H0me 9 hours Waakly
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over-50--606~ ~BG--BF-Mere-heurs--weekly

{2 Buring-open-houre --service-shewld-be--maintained —fox
ati-tibrary--dgers ——ehitdren -young—adulte—and--aduiter
{3 )—-Fhre--tibrary--shoulé -review—the-hours-of-service--each
year-in-eongideration-of -adeguate -serviee--to—-the - community
{4 P --Booknobiles should -stop-at-teast-every -two--weeks—ia-
I 3. rvad
b by
{ak--Fregueney-of--vigite-shoutd-pe-increaged-as--use-
ifereases
{b)--The-length-of -time-spent-at-—oaoh-vieit-should-he
sufficdient-to-serve-all - libiary--heeds of-+the—ooiRikity——
eireulation 6f-books - -aRBWeriRG--GF - Fo6oFrding-roference - needs,
et@ry a2t Ae- time- should the- Viedit be less than 30-mihutes.
(Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1117 LENDING REGULATIONS (1) Lending-zhs
regulations of a public library -shouwld shall be developed
solely to facilitate the use of its materials and should be
regularly reviewed s¢o that -it-is--¢emembered-that rules are
never become ends in themselves.

{2} Wisthin- a federatior-all libraries should-make- use of
uhiform Loan perieds, reciprocal borrowers- privileges, regualab.
delivery service -ahd doterlibrary loan proceduras.
eonsideration should-be given 1o use of-uniform circulation
BYELORG-. (Auth. Seec. 22-1-103(4), MCA: IMP, Sec. 22-1-103(4),
MCA.)

10.102,1118 REFERENCE SERVICE (1) Public libraries
a#hould shall provide £ox all-persons factual information and
profeseional guidance in the use of reference sources.

(a) #ush aAssistance should utilize, -through the.praper
shannels, all library- resources available, beyond the not ooly
in the community, but -akse in the state, region and nation.

4> drrtensive reference and searehing shevwild be-done o
meet the seheltarity; Pusiness and industrial interest of the
comnurtys

{e) Within juseifiable limiesy -preparation of -reports,
compilation of statistieal infermationr abstraceing,- e4@rr
shouid be among the dibraryls services-

(2) Yhe pPublic libraryies sheuld shall provide telephone
dinformation and reference servicee and should utilise the mest
effeetive, -rapid means of communication 06 serve its community
when practical and appropriate.

43 }—~Ihe-publie-library -should maintain-a eentral-so4rae-
of -infornation—about—-eduedrtional-epportuli-ties--Eor--children,
adults--and-youny adul-te-and -about -organisations -in-the—-area~

4oy T -shoukd-provide ~information--about-—individuals-or
Groups-whe—-of fer -prografe--anrd-individial-6--who-6erve as-resource
p-e-ps?-n-s.- (Auth Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4),
MCA.
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10.102.1119  GUIPANCE PROGRAMMING (1) Adl-publie-
1ibrardies-should provide—individuai-reading-guidanoe-—and
eounsel-to--ohildren,—young adul-ts-and-adules—as-wall-as —to— e
blird,—the home—bound-and--the-disadvantagedr—such-quidance-can
b&—gim—th—r—eugh%ek——Eaike—r—;eeeurea-r—s-t-ery—%e-l-k-lﬂg-r speaial

subjeot S roach 3 1t —E 13 P
PEOY —Ee L") P! Firt-—p GG -2 -Wet

i—nd-tv—ld-ual--eeua—&e—l-ing—-— Libraries are encouraged to plan
creative programs in fulfilling their multiple roles.

42} ——All-publie--tibraries-sheuld -provide guidance and
eounsel -to-grouptr-both-formal-and—informal—in-planhing,
OLGaRdEiAg--and-ocondueting-signifieant-aetivities-for-all-people
d-n-—the- Gemitit ity —-when -pettible —~the--Library-should--provide
FeOeUF-Ge -PeroRey-Materiale—fasitities—and-equipnont—+6-
further--the--sue0e66- 0f—suoh-Programe

43} ~The-public-tibrary-should-ake-lteadership-ia
Ak iatingand-stimuwlatiag.-eduaational-programns-whieh-are
nesded--in-the An-d Ly —at times-it. - should-fo00Ug—1te-roEUul.Cos
and-services on--56cially-sighificant.-questions, (Auth. Sec. 22-
1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1120 BUBLIS INFORMATION. LOCAL HISTORY (1) The
public- L:.bmy should have a specific program te inform the-
commuadty 4 an- interesting and- whderstandable way- about- its-
Services, through such means as Tadio, -televisien, the pPrese.
S6Tuice- talks, displays etc.~ Public libraries can make a major
contribution to their communities by colJecting and preserving
the cultural materials of their locales. Libraries should
collect books, newspapers, pamphlets, broadsides, pictorial
materials, personal manuscripts and business records. (Auth.
Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.,102.1121 MATIERIALS: SELECTIQN RESOURCES (1) The
public library as an institution exists to provide materials
which communicate experience and ideas from one person to
another.

(2) 1Its function is to assemble, organize, preserve and
make easily and freely available to all people printed and non-
printed materials.

(3) Public library materials may include all forms of
recorded knowledge: books, periodicals, pamphlets, newspapers,
pictures, slides, films, sheet music, maps, cassettes, records,
microfilms, videcoforms, etc.

(4) Each public library board shall adopt written
policies for the acquisition selection and selection
acquisition of materials. The actual selection of the
materials shall be the responsiblity of the librarian and
library staff.

{5-)ariribraries-participating-in-a-federation-will-devalop
these-policies-cooperatively

{6}« Dhe-aatial-seleotionof-materials—shall-be-the
responsibilityof -tho--Librariam andthe-library - staff-

(#5) These policies wshoeuld shall be reviewed periodically
and revised in-accordance -with changes—in-the--likbraryls
BCEd VY - aNduERe- -k avel -0 f B EViGe - provided - ii--the-Prograns ot
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the-federationr headguarsers—end-patrticipating-tibraries to fit
the changing needs of the community and/or federation. TAuth
Sec. 22-1-103(4), MCA; imMP, Sec. 22-1-103(4), MCA.)

10.102.1122 SELECTION CRITERIA (1) In choosing library
materials the following factors showld- shall be wbserved
considered:

a the extent to which the library intends to own
materials and to which it expects to borrow, both within and
outside the federation;

(b) the-cturrent-snd-antieipared--edueationaly
nfornational-—and-reereational-reeds—-of-the —community, The
educational, informational, and recreational needs of the
community as determined by community study.

te-—the vaive —and-significance—of—the subjeat,--the
atrtherity-and —tntent-of-—theapthor-agd--the--effeativeness-of
presertat-ieon-and-format

(2) Speclalized appropriate resources and nationally
recoynized guides should be utilized in selection and
evaluation of the collection in all public libraries. Access
to these guides shall be available at the federation
headquarters library.

(F——at-Teast-—aii—-of-the-following-giides-should -be--in-the
heodguarters-Ltibrasy—in-a-federationy—at-loasi-the Jlast Lwo
gurides--shouid-be--found--in-even-the-smallest -public-library -
(Auth. Sec. 22-1~103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1126 COLLECTION ORGANIZATION (1) The library's
collection must shall contain the-—waricus opindohs-expressed-on
importantr-conpiicated or-oonttoversial-gquaestions, materials
that reflect all points of view, including the unpopular or
UNOrthodoX poeitions. -

{(2) Materials eéf-the-regudred guality, serving which
serve the purposes of the library and relating--£6-an-8Xisiing-
need-er-—interest which will fulfill a community need will not
be removed from the collection; nor will materials lackding
thege-guulities be added sclely because of pressure by groups
of or individuals.

(a) The-selestion-policy-should. indicate the library's.
subgeription-to-the - Eroedom -£o--Read--Statement ! _adopted in-
1953 -by-the-ALA-Gouwneil. A policy for the evaluation of
material for withdrawal from the collection should be
established and implemented.

) (1Y Materials-ihat-ace.outdated.,-warn_out or

inappropriats-should-be -removed. from-the collection and
roplaced-with-Rew-titles or new editions.,.as appropriate.
Public libraries, in cooperation with state library agencies,
should assume leadership in negotiating a policy for retention
on the regional and state level.

{ii) The character and emphasis of the collection of the
federation headgquarters and participating libraries should be
influenced by the collections of other libraries in the
community and federation area.
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(iii) Materials may be selected in any format: print,
sound-recordings,—slides r-transparenaiesy—fi i r—reeordingsy
Fri-ere fidmar—-ete——depending -op-availabi ity -and appropriateness
feor-use . The format that will meet the community need for the
longest period of time for the money spent should be the format

urchased. (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-
103(4), MCA.)

10.102.1129 EPHEMERAL PRINTED MATERIALS (1) PBublie
ibraries-showld-waintain-oolleotions of-ophemeral-printed
wErterialer—pamphlet sy k@ -0R-Subjeetsof -ntere st —to-the

‘m.‘u“‘¢_), P l“l at.4- vJ—i “*SM’H’LQ—]{: ¥ CW; N 4-'\x ool1ld +_-i I
and-ugeful-organiration -of MAnUeCE+posy-booksq-tett-arsy
elippingsy—pamphlete,-reports—-and -ether—documents-relating-4e
+he -higtery--of-the -epmmunity-and-area, Every public library
has the responsibility to develop materials collection
sufficient to meet the majority of local needs. Federation
headquarters libraries shall be responsible for developing a
materials collection that meets the needs of the federation to
the yreatest extent possible. (Auth. Sec, 22-1-103(4), MCA;
IMP, Sec. 22-1-103(4), MCAT)

10.102.1130 FILMS (1) All public libraries sheuwld
AraiREadn-Renberetrip-in--the-Montatia - Public--Library-Gooperat ive-
Filwm-Servios and-supply -information-aboui--£ilms- shall promote
the use of the Montana Public Library Cooperative Film Service.

(2]  The_federation-headquarters-libtary--should have—ai-
1-0ast-2R0-filme—din - ite—-owi-eollectionand. sheuld-supply-
PLEFRLOLR--FOr-uEa —within-the-federation- This collection should
be sufficient to meet the general needs of libraries of the
state.

I)r-—The_spllecticn-din_the Montana Public Librarcy.
Loeperative Filn Services shonld_incluade at.lesst J 000 £ilm
+itles. (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4),
MCA.)

10.102.1134 PERSONNEL (1) The . guality of public libraty
service _in. Montana-is directly dependent upon how well-each
Likrary -maintading-high -standardy—for-pereonnel- For the public
library to achieve its mission, recruitment and development of
personnel are of primary importance. In addition to B
traditional bibliocgraphic skills, public librarians must be
able to:

a hAssess needs, set objectives, and evaluate and
measure the effectiveness of public library programs.

(b) Select materials and provide guidance in the use of
all library resources.

{c}) Work within the political and social structures of

the community.
(&) Communicate and work effectively with trustees and

staff.
e) Make use of current and emerging technologies for
information and communication.
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(2) The library-+ undque funetdon of serving as the one
unbiaced, Ronpartican seuroe of dnformation fer alil the peaple
ealls for persennel of the highest competence and integrity.
These personal and professional demands require librarians with
broad general education, appropriate subject knowledge, and
specialized skills, with capacity to interpret and achieve
institutional objectlives, and with commitment to client needs.
The public library should also utilize personnel from other
disciplines as needed to support the library service program.

(3) 1iIn erder for publie libraries and federatdons to
provide an adoequate and effective program, it 46 necessary that
thoy have a coupetent- professionally gualified, well selected
and properly componsatoed sbaff.

(4) Library governing bedies are responsdible for the
employwent of persennel who will eRsure technical competence
and insphraticRal leadsrship.

(5) A competent otaff and their high jeb watisfaction and
morate are keys to the assurance of effective Iibrary service.

(6) &ince public libraries are above all public service
institutions, it ks imperative that they be steffed by people
whe are dedicated to service; motivated by -a desire to hrelp
people and ewger O give service in A friemdly manmer: (Auth.
Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1135 POSITION CLASSIFICATION (1) Library
positions as defined in a written job description should be
clearly defined and differentiated in terms of requirements,
duties and responsibilities.

{2) Each library should have a position classification
plan, grouping similar positions for equitable personnel
administration. (Auth. Sec. 22~1-103(4), MCA:; IMP, Sec. 22~l~-
103(4), MCA.)

10,102.1136 WRITTEN PERSONNEL POLICIES (1) JIn-addision
to. the pesitdon classi-freat-ieor plan; eaeh Lribrary should have
wiitten personnel peldcies whiehr prewide for All public
libraries should have a written personnel policy which requires
affirmative action and egual opportunity in hiring, training
and promotion of staff. That policy should include:

(a) appointments, promotions and dismissal of personnel
in libraries on the basis of merit, without regard to race,
sex, marital status, national origin, political opinions or
religious beliefs;

(b) a specified probationary period for new employees and
periodic performance evaluation for all staff members;

(¢) benefits, such as vacation and sick leave allowances,
retirement, health and life insurance;

(d) 1leaves of absence, with pay and travel allowance, for
attendance at professional meetings, institutes and workshops.
(Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1137 SALARIES (1) Salaries for all staff members
should reflect their responsibility within the library, or
federation, and be competitivesr within the job market.
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ta} within the community for those positions normally
fidled 1ocatiy- amd

(k7 natienallyr for those pasitions for which the dibrary
competes in & nationrai- market.

(2) Salary schedules should provide for regular
increasesy. wWhere practicable, there should be provision for
special salary increases for superior performance. (Auth. Sec.
22-1-103(4), MCA:; IMP, Sec. 22-1-103(4), MCA.)

10.102.1140 TIN-SERVICE TRAINING AND PRQFESSIONAL GUIDANCE
CONTINUING EDUCATION (1) The larger library should provide a
program of routine and specialized in-service training for its
staff members to participate in training programs offered by
local, regional, state and national organizations and
agencies. Staff at all levels have the right to gontinuing
education opportunities and a responsibility to participate in
them. Library administrators should be committed to contlnuous
personnel development, providing both incentives and

opportunities.
{2) The smaller library should provide opportunities for

its staff to partig¢ipate in training offered by such agencies.

(3) All libraries should encourage staff tc belong to and
participate in activities of professional library organiza-
tions.

(4) The headquarters library in a federation should
provide regular training opportunities for all library staff
members in the federation area.

(5) All Montana public¢ libraries should utilize the
professional assistance and guidance available from the Montana
state library. (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-
103(4), MCA.)

10.102.1141 PHYSICAL FACILITIES (1) Each public library
buitding i Mentana sheuld be pr d to & date a pregram
emphastzittg the -wee ©f library services anpd mateyials, -publie
dibrary bwildings Ruet alse comply with fire, safety, SaRitany
aird other applieable rules in the state and doeal buiidding
ecdes in Montana that cannot readily accommodate or reach all
persons 1n _the local service area should make provisions for
alternative or additional services.

(2) Because areas of seriae (whether loeal cemmtHrity,
county or federatier] vary from one -part of the etate Lo
another, speeific standards of sige for library buildings are
net sugsested here Traditional library buildings should be
considered as only one way to deliver library service.
Innovative systems should be designed to deliver library
services through a full range of physical and electronic means
to the places where people live and work.

(3] A Library whieh serves-as  federatior cemter -must
obviouslty have 2 budlding sufficient in Bize £o enable 4t o
perform federation—wide serviees Library service must be
provided for persons of all ages, all economigc levels, and all
races. Consideration of the total population shouid be given
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in regard to library material, the physical facility and patron
servige.,

4) Other ribrary buildimgs withimr the federztivr may
-atso be lxrge; because of distance from the tentral idibrary The
public library should encourage the use of the library building
for activities other than library related services.

{(5) Some Pasic priirciples prevail regardiess of the wize
of the building The public library's physical facilities must
reflect its role as a community cultural, information,
educaticnal, and rehabilitative agency. In planning new or
remodeled facilitiles, libraries should develop building
programs for the guidance of architects. Public library
buildings must alsp comply with fire, safety, sanitary and
other applicable rules in the state and local building codes.

{6) Because arecas of service (whether local community,
county or federation) vary from one part of the state to
another, specific standards of size for library buildings are
not suggested here. A library which serves as a federation
center must obviously have a building sufficient in size to
enable it to perform federation-wlde services. Other library
buildings within the federation may also be large, because of
distance from the central library. Some basic principles,
however, pertain regardless of the size of the building.

(Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1142 PLANNING FOR BUILDING (1) No library
facility should be constructed or remodeled without careful
planning and analysis of the library's present service, its
planned future services and the projected growth of its service
area.

(a) This type of planning frequently will require the
assistance of an outside consultant, since experience in
planning buildings is valuable and because a consultant can
assist in examination of service needs.

(2) wWhen possible the librarian, library board, and key
members of the library staff should visit other library
buildings of appropriate size and study features that they
consider successful and unsuccessful, always asking the staff
Ff they would huve dunme auythimng differentiy-- "If you were to
buyild again, what would you do differently?"

(3) & building program statement should be prepared by
the librarian, or by the c¢cnsultant if one is to be engaged.

(a) The program statement should define the library's
space needs and the relationship between different areas so
that the architect can develop a workable plan. (Auth. Sec. 22-
1-103(4), MCA: IMP, Sec. 22-1~103(4), MCA.)

10.102.,1145 BUILDING FLOOR LAYOUT (1) The building
should be so designed that related activities (both of the user
and of the staff) are in adjacent areas, and that illogical
flow of activity is kept to a minimum.

(2) Public areas should be so arranged as to eliminate
problems of supervision; staff on duty at a circulation desk or
service desk should have visual control of most of the area.
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(a) Library personnel should be visible and identifiable.

(b) Library departments and areas should be conspicuously
identified,

(c) Hours of service should be conspicucusly displayed.

" (d)  The public library building should have space for
book display and exhibits., Libraries seek to attract and
promote their services rather than simply store volumes. The
library should have separate storage for operational supplies
away from public areas, but adjacent to work areas. (Auth.
Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4)}, MCA.)

10.102.1147 LIBRARY LIGHTING (1) Lighting for libraries
should be provided wsecerding to the recommendation of the
Tlhiuminating Engiweering Seeiety energy efficient and adequate
for library funcgtions.

(2) Because of the critical problem of stack lighting, it
is essential that placement of light fixtures not be finally
determined until location of stacks is fixed.

10.102.1142 LIBRARY COMMUNICATION FACILITIES (1) There
whowld shall be telephones in all public libraries.

(2) Libraries participating in a federation should
utilize the most efficient means of communication between
member libraries.

(3) There should be rapid communication between
bookmobilen and the -federation eenter 4o handla eference
questions and -fecilitate f£illing reguests rural book delivery
systems and the federation headquarters. (Auth. Sec. 22-1I~-
103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

4. Sections 10.101.1101 through 10.101.1149 have been
anended as a result of the revision of public library standards
by the Montana library association and the Montana state
library commission.

10.102.5203 ACCESS TO CIRCULATION RECORDS (1) -With the
passage of the bibrary Serpvices and Constructicn Act 4dn 18587,
and -in the succeeding years, .state-libraries have been given an
tnoreasing rele in -the develepment of library ferwices in the
individusl stetes: The Montana state library commission
formally adopts the policy which specifically:

(a) recognizes its circulation records and other records
identifying the names of library users with specific materials
to be confidential.

b) Advises all librarians and library employees that
such records shall not be made available to any agency of
state, federal or local government except pursuant to such
process, order or subpoena as may be authorjzed under the
authority of and pursuant to federal, state or lgcal law
relating to civii, criminal, or administrative discovery
procedures or legislative investigatory power.
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{(c) Resist the issuance or enforcement of any such
process, order or subpoena until such time as a proper showing
of good cause has been made in a court of competent

jurisdiction.

{2} dhe confidence plaeed in state kibraries through the
wkiocation -of funds +to foster Tibrery development -im the -stoates
CAEF4es witlr it & responsibility for the state ribraries to
aggdie- Rajor leadership roles-

{3y HwF #HiL tHbpraries within & stete meed to be able +o
deek to theitr state dibrery for guidenes, assurance;
endorasemnent and help i eerrying ouwt their Jobs at the tocal
deveds-

¥ firis frelp must o beyond the provision of services
and teke in the most intangible aspects of teaterships

{e} This is especially true in the area of intetiectost
freedom; a concept whith is fundamental o aldl ribrary
SEEVICES

43 &) Fhe lbrary profession; through its natioral-
assoaiation and many bndividual ldibrariesr has endorsed twe-
katellectual freedeom docwrents - the Freeden to Read Statement
and- the Libragy Biild- of Rights.

(b} Both are thouwghtful- and- straightforward affirmations
wf the professionls belief in the right of every citizen to
Trave aecess to- a vartety of meteriels; end; they seek to
protect borrewers from imitividuats and groups who would decide
-for others what may or may not be avaidelrte to chem in
+ipraries-

53 (2} Anothrer aspect of thre publtic's -intellectusi-
freedom is the berrower's right to privecy imr the matter of
what waterials-he shatt borrew from the kibrarys

) Br a number of Y5 cities representatives of federat
govermnent- agencies haves -without benefit of process; vrder or
subpoena; reguested the names of dibrary osers who have
borrowed books br certaimnr subject areass

(63 (&} The freedom to- read -is auvtomaticaiiy diminished;
even +f-a full range of materiels has beenr made avaitable; if
the Iibrary user is confronted -with the prospect of amy
individual- or ageney examining the recerd of his transwctions
with the library:-

v}  Frrdividuais with no maticitous intent may hesitute to
borrow materials en certaibr topics i i deing so they may be
-gebjected to the possibility-of harassmerrt or put under z vetl
of stspicionr their freedom to read has been substantiztty
curtetled ard suppresseds

{7} Hecause thie is a relatively-new vartety of =ttack on
“nteltectust freedom;- many libraries may mot know tire tourse to
foitow when cenfronted with these-reguestss

<8} Hr iight of the -abover

Ha} The Montamse state-library comrission estairtishes =s
poliey for -the Montana state library andreecomends -similar
aations by ecach -Montana library:r

i} that ite eireulation records be trested-as
cenfidential regardless-of-the seuree of btrewirys
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(4-F) 4drrt such recerds not be made availahle £0 any party,
goverimental or privete; unless pursuant te an erder or
subpoena ox- other legal processr

() A=) The legal process requiring the produetion eof
cirevlation records wiki ordireriiy be in the form of a
subpoena duces tecunr- Fequiring the kibrareian ke attend ceunt
or the -takimy of -his deposition and may require him-to bring
wlony certeain designated cirewletion recordsa

(b} At-tihis stage i legel proeceedings the dndividuai
Tibrearian maxy choese any of the feollowing alternatives -

() -obey-the requirements of the subpeoena in Fudls

(Ff) Tetaimr an sttormey whoe will attend the court hearing
or depogition with thre librardianr and attempt £0 obbain a
pretective order Erew -the ceurt quashing the subpoena because
+he record searoh required is unduly -burdensome and oRerous; -or
tecauwe the matertal soughtt-is mot relevant to the iPssves of
the case.

(49 zttend the eewrt hearing er depeositiem, but refuse
te divulge the receords, in whioch event the individual dnveiwved
wrtt umdoubrtediy be cihrarged wititt contempt of court -and fined oF
jeiied, (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4),
MCA.)

5. Section 10.102.5203 has been amended to delete
obsolete language and to insure conformances with MCA 2-6-101-
111.

10.102,5207 CHARGES FOR LOST OR DAMAGED BOOKS (1) Books
and other library materials borrowed from the state library and
due on or after January 1, 1977, will be subject to a charge if
lost or damaged beyond further reasonable use.

t2} Libraries .0F individuale reporting beeks lest er
Teturwing damayed bocks shoudd b -informed-that a bild fer the
charge wid-l be mailed 10 Hthem, neo artempt should be made o
quote cherges over the tolephone or te collect payment while
the patron waditse-

(3} charges wi-t} be made according te the following
scehedute

ta) for each -item; a serviee chatrge of $2.00 teo cover
cost of orderimg; cataloging end/or processing of replacements-
mairtenance of records;- etesy

tb) for materials still in prini, the current list price
wiil be clrarged;r

(e} —out-of-print materials wirieh cannot be replaced wilil
be charged at the list priee at the time they were acquired:

td) for ocut-of-print meteriels wirich wili be replaced by
another copy of the same -titde; if it can be -obtained, the
actuel cost of the repiecements

t4) -Reports of iost books wi-ll be given te the state
Tibraristr; or & stoff member- designated by her; for aotiem.

€59 Any deviatien Ffreom this policy muek be approved by
the state -tibrarian, er the staff member desbgnated by her, in
advance of aetiomns (Auth. Sec. 22-1-103(4), MCA; IMP, Sec, 22-
1-103(4), MCA.)
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10.102.8001 GRADUATE SCHOLARSHIP PROGRAM (1) Phe
Momtarms “state tibrary commimsion may, s funds are avaitable,
affer seholarships For (reduste study -in library science; the
pumber and value of- sueh seholership shall be determined by the
eomr-wsionr,. The Montana state library commission may as funds
are available offer scholarships for the ygraduate studies in
library science, educational media or information science. The
number and value of such scholarships shall be determined by
the commission. The commissicn shall adopt procedures insuring
grants are designed to increase the professional staffing for
Montana libraries.

(23 -Because +iris program is designed +o imncrease the
professional staffing of publie libraries and of the state
Libraby, oohelderatieh wiltlk be given 0 applicants whe pilam a
career of publdic library oF state- Hibrary serviee

37 -Applieants must Further

ta} -present evidence of admission te a graduste- program
inm Y¥ibrary seience aceredited by the Ameriesn ribrery
assuctatiomr;

by plam to pursue z course of study Jeading ke &
graduate degree Erom an acevedited library scheols

e} agree to wokk for ab least twe years in = publie
ribrary; or in the state kFibrary or in a library operation
fonded whelly ok in part by the state Jddibrary in Mentana-

<47 Exeept ia uhusual oircumstances, the eommiseion will
consider only applicants whe are recommended by & publie
ribrary federatden which can give reasomable assuranee of
employment, ih ah appropriaie prefessional positiony upen
greaduntion from library scheelr {(er--by the state librardian, in
the case of applicants considered for future employment at the
state library-

57 Gandidaies will meke written application en Eorms
suppkied by the MohtanRa state Library-

ta) Qualifying candidates will be interviewed by a member
ef tive state Jdibrasy commirssion andier the state LHibrary stafi

tb) The skate Library <commiseion reserues the right not
to give any-awerds +f peo gqual-ified appliecants applye

fe} The cemmigsien's decisions on all makters affeeting
the schelarships are finelks

€69 -Recipients may enroll for study 4in any library schoel-
ecffering a graduaie preogram aceredited by the Ameriecan lLibrary
assoctations

(7}  Arvangewents will be made by the state kibravy
commrisstonr with the secholarsirip recipient and the sehool-
attemied for payment in regrlar dfastaliments oFf Hnr a HHEP SuRa

87 The schelersirip recipient must repay any amount of
the sehelarship funde regeived, on failure to complete the full
“HEadntRg pregran,; oF fadlure 0 accepi employment. im Montana as
outtined; for reasons within his cemtrolr

(99 -All-nocessary papers must ke pleted ard » dved
by tire Mowtara -stete ribrary at least twe months befeore the
begimrrimg of the term &t the Lkibrary scheed-
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410} Reguests for applieation forms should be sent tos
Sehetarship Progywm, Montans brate Library, -930 East- Lyndale
Av-eirne; Helena, Montana 59601 (Auth. Sec. 22-1-103(4), MCA;
IMP, Sec. 22-1-103(4), MCA.)

6. Sections 10,102.5207 and 10.102.8001 have been
amended to allow the Montana state library commission to revise
changes in procedures and to delete obsolete portions.

7. Those rules proposed to be repealed are as follows:

10.102.1114 SERVICE GOALS The rule proposed to be
repealed is on page 10-1217 of the Administrative Rules of
Montana. (Auth. Sec. 22-1-103(4), MCA:; IMP, Sec. 22-1-103(4),
MCA.)

10.102.1115 LIBRARY'S RELATIONSHIP TQ COMMUNITY The rule
proposed to be repealed is on page 10~1218 of the
Administrative Rules of Montana. (Auth. Sec. 22-1-103(4), MCA:
IMP, Sec. 22-1-103(4), MCA.)

10.102.1123 GUIDES TQO THE SELECTIQON OF BOOKS The rule
proposed to be repealed is on page 10-1220 and 10-1221 of the
Administrative Rules of Montana. (Auth. Sec. 22-1-103(4), MCA;
IMP, Sec. 22-1-103(4), MCA.)

10,102.1124 JOURNALS WHICH INCLUDE BOOK REVIEWS The rule
proposed to be repealed 1s on page 10-1221 of the
Administrative Rules of Montana. (Auth. Sec. 22-1-103(4), MCA:
IMP, Sec. 22-1-103(4), MCA.)

10.102,1125 GUIDES TO THE SELECTION OF NON-BOOK
MATERIALS The rule proposed to be repealed 1s on page 10-1221
of the Administrative Rules of Montana. (Auth. Sec. 22-1-
103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.1127 THE BOOK COLLECTION The rule proposed to be
repealed is on page 10-1222 of the Administrative Rules of
Montana. (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4),
MCA. )

10,102.1128 THE PERIODICAL COLLECTION The rule proposed
to be repealed is on page 10-1222 of the Administrative Rules
of Montana. (Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-
103(4), MCA.)

10.102,1131 RECORDINGS The rule proposed to be repealed
is on page 10-1223 of the Administrative Rules of Montana.
(Auth. Sec. 22-1-103(4), MCA; IMP., Sec. 22-1-103(4), MCA.)

10.102.1132 COLLECTIONS FOR BOOKMOBILES The rule
proposed to be repealed is on page 10-1223 of the
Administrative Rules of Montana. {(Auth. Sec. 22-1-103(4), MCA;
IMP, Sec. 22-1-103(4), MCA.)
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10.102.1138 STAFFING REQUIREMENTS The rule proposed to
be repealed is on page 10-1224 and 10-1225 of the
Administrative Rules of Montana. (Auth. Sec. 22-1-103(4), MCA;
IMP, Sec. 22-1-103(4), MCA.)

10.102.1139 PROFESSIONAL AND SUPPORT STAFF The rule
propesed to be repealed 1s on page 10~1225 of the
Administrative Rules of Montana. (Auth. Sec. 22-1-103(4), MCA:
IMP, Sec. 22-1-103(4), MCA.)

10.102.3601 APPLICATIONS FOR GRANTS The rule proposed to
be repealed is on page 10-1249 of the Administrative Rules of
Montana. (Auth. Sec. 22~1-103(4), MCA; IMP, Sec. 22-1-103(4),
MCA.)

10.102.3602 PRIORITIES FOR GRANTS The rule proposed to
be repealed is on page 10-1249, 10-1250, and 10-1251 of the
Administrative Rules of Montana. {Auth. Sec. 22-1-103(4), MCA;
IMP, Sec. 22-1-103(4), MCA.) :

10.102.3603 USE OF FEDERAL FUNDS TO SUPPORT LIBRARY
FEDERATIONS The rule proposed to be repealed 1s on page 10~
1251 and 10-1252 of the Administrative Rules of Montana.
(Auth. Sec. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4), MCA.)

10.102.5208 PHOTOCOPY SERVICE The rule proposed to be
repealed is on page 10-1278 of the Administrative Rules of
Montana. (Auth. See. 22-1-103(4), MCA; IMP, Sec. 22-1-103(4),
MCA.) -

8. Sections 10.102.114 through 10.102.5208 have been
deleted because they are obsolete or have been replaced by
other rules.

9. Interested parties may submit their data, views, or
arguments concerning the proposed repeals and amendments no
later than May 2, 1987 to Sara Parker, Montana State Library,
1515 East 6th Avenue, Helena, MT 59620.

10. The state librarian of the Montana state library has
been designated to preside over and conduct the hearing.

11. The authority of the department to make changes is
given by MCA-22-1-103(4).

e Py
L -
T ,4?:[41
Sdra Parker
State Librarian
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BEFORE THE MONTANA STATE LIBRARY COMMISSION

In the matter of the pro-
posed amendment of ARM 10.

) NOTICE OF PUBLIC HEARING ON

)  THE PROPOSED AMENDMENT OF ARM
101.101, repeal of 10.101.202, and ) 10.101.101 AND ADOPTION OF
adoption of new rules I and ) NEW RULES I - III RELATING
II relating to the Montana ) TO THE MONTANA LIBRARY SER-
Library Services Advisory ) VICES ADVISORY COUNCIL AND
Council and Library Services ) LIBRARY SERVICES AND CON-

and Construction Act {(LSCA) ) STRUCTION ACT (LSCA) GRANTS
Grants

To: All Interested Persons:

1. Oon May 2, 1987, at 1:30 PM, a public hearing will be
held in the Mountain Con room, Copper King Inn, 4655 Harrison
Avenue South, Butte, MT to consider the amendment of ARM
10.101.101, repeal of 10.101.202, and adoption of newrules I - III
relating to the Montana library services advisory council and
Library Services and Construction Act (LSCA) grants.

2. The rules proposed to be amended are as follows
(matter to be stricken is interlined, new material is
underlined):

10.101,.101 AGENCY ORGANIZATION (1) and (2) will remain
the same.

{3) The Montara libresy serviees adwisory council shalls

{a) Advise the Montana stete library commiseion and stats
d-ipravian onr the- develepment and well-being of lLibraries ia
Homreaner

4} Represent -the wiews and eopini of eitd . Library
wmers amd dibraries o the Moptama geate Library commicoien

{e) Sather infowmation end male recommendations o the
Momrtane state l-ibrary commisadons

4d)r Adviee -the Montena state Hbrary commiseion on the
irtprary Services and- Coratruetion Aot progran- ineluding, -but
mor dimited teq tire development of the stave-plan -and Hite
admiri-gtratieony in the leng-range and annual programe and the
evaiuation of ldbrary programs, serviees -and activities -under
he etake plan+

{e) At has--re rulemaking -autheority-

{3) The Montana library services advisory council is
created by the Montana state library commission with the
approval of the Governor in accordance with the provisions of 2-
15=122 MCA.

a The council shall advise the Montana state library
commission on the development and well-being of libraries in
Montana; represent the views and opinions of citizens, library
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users and librarians to the Montana state library commission;
gather information and make recommendations to the Montana
state library commission; advise the Montana state library
commission on the Library Services and Construction Act
Program, including but not limited to the development of the
state plan and its administration, the long-range and annual
programs and the evaluation of library program services and
activities under the state plan.

{b) The composition of the council shall be eighteen
members. Seventeen shall serve for two years and may be
reappointed for a second term. Represented on the council
shall be: users of public library services in each federation
area, disadvantaged persons, local public Iibraries, school
libraries, academic libraries, special libraries, library
service to the institutionalized, ljibrary service to the
dlgabled, state employees, state agency libraries, Montana
participation in WCHLIST (White House Conference on Libraries),
and the Montana legislature. The president of the Montana
library association shall serve a one=year term on the council
during the presidency of the assoclation.

(c] The council shall have the authority to establish by-
laws for 1ts internal operation. These by-laws may not
conflict with MCA 22-1-103, the Library Construction Act, its
Tules and regulations, and the EDGAR regulations governing
programs of the U.S. Office of FEducation, or with policies
established by the Montana state library commission. (Auth. 22-
1-103; iMP: 22-1-103.)

. ARM 10.101.202, proposed for repeal, is found on page
10~ 1203 of the Administrative Rules of Montana. The new rules
as proposed for adoption provide as follows:

RULE I APPEALS PROCESS FOR DENIAL OF A GRANT (1)
Any person or group submitting a proposal for grant funds to
the Montana state library commission shall have the right to
appeal if the proposal is not funded. The request for the
appeal shall be made to the Montana state librarian at 1515 E.
Sixth Ave., Helena, MT 59620 (444-3115) within 12 working days
of receipt of the letter denying the grant.

(2) Upon receiving a notice of appeal, the state
librarian, acting on behalf of the commission, shall convene an
independent review committee. The committee shall be composed
as follows: a representative named by the appellant who is not
from the appellant's library or governing authority; a
representative chosen by the chair of the Montana library
services advisOory councll, who is not a council member; a
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representative from the library community who is not connected
to the appellant, named by the president-elect of the Montana
library asscoclation.

(3) The independent review committee shall hear the
appeal based on procedures which it shall determine. Both the
appellant and the state librarian shall have egual opportunity
to present testimony either in writing or orally and to respond
to points raised by the other party. The independent review
committee shall make its findings and recommendations to the
Montana state library commission which shall take final actjon
on_the appeal. The commission can affirm, deny, or modify the
recommendations of the independent review committee.

{4) The state librarian, upon final determination of the
appeal by the commission, shall notify the appellant in
writing. This notice shall conclude the appeals process,
(Auth. 22-1-103; IMP 22-1~103.)

RULE II GRANTS TO LIBRARIES UNDER THE LIBRARY SERVICES AND
CONSTRUCTION ACT (1] The Montana state library commission
shall make available funds under the Library Services and
Construction Act as appropriated by the Montana legislature,
The Montana library services advisory council shall make
recommendations to the commission in accord with the purposes
of the individual titles of the Library Services and
Construction Act. These are title I, public library services -
the extension of library services to citizens without services
or inadequately served because of distances, physical handicaps
or other disadvantages; title 1, public library construction =~

construction of new facilities and remodeling of facilities to
improve energy conservation and meet standards, particularly
access for the handicapped; title III, interlibrary cooperation
— the coordination of resources of schoel, public, academic and
special libraries and the establishment and operation of local,
regional and Interstate cooperative networks.

(2) The councill may recommend to the commission to make
fundg available through designated projects or through limited
callsg for proposals to accompany particular objectives or
general improvement in library services for residents of
Montana or through open competitions for which all libraries
shall be eligible as defined in the regquest for proposals.

(3] In making recommendations to the commission, the
Montana library services advisory council shall use the current
Iong-range planning document and shall recommend to the
commission priorities based on the long-range plan.

{4) The council shall recommend to the commission the
available funds to be used, whether a specific project should
be developed or an open or limited competition held, and a time
frame for the project.
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(5) The council shall encourage participation of
libraries and all citizens of Montana on recommending uses for
funds under the Library Services and Construction Act.

(6) Prior to the fall meeting of the council, the Montana
state library shall announce to libraries the intent of the
council to recelve concepts for projects under the Library
Services and Construction Act grant funds. The library shall
encourage submission of ideas for consideration and shall
summarize the ideas received for the fall council meeting. The
council shall have preliminary discussion on the uses of the
funds at its fall meeting and shall identify those in which
there is signifigcant interest for further development.
Following the fall meeting, the Montana state library shall
publicize these to the library community and citizens of the
state and shall solicit specific proposals for the council's
discussion at_its winter meeting. fThe council shall make its
decision on the recommendations for use of the funds and shall
present this to the Montana state library commission at its
meeting at the Montana library association conference. (Auth.
22-1-103; IMP 22-1-103.)

RULE ITT LIMITED AND OPEN COMPETITIONS FOR LIBRARY SERVICES
AND CONSTRUCTION ACT GRANTS (1) Upon approval by the Montana
state library commission, the state librarian shall submit the
proposed project to the U.5. Office of Education. Upon its
approval, the state librarian shall igsue a limited or open
call for proposals. This call shall include the goals_and
objectives to be accomplished, who is eligible to apply, the
procedures for the project and the procedures by which
application may be made and the criteria by which competitive
grants will be awarded. Libraries, or individuals, or agencies
responding to_the call shall include in the response a method
of evaluation for the project.

{27 1f instructed by the council, the state librarian_and
staff of the Montana state library shall conduct a preliminary
screening of proposals dividing those 1nto eligible and not

eligible.

(3) The council may appoint a special committee or use a
standing committee or may itself as a whole determine what they
will recommend for funding based on the criteria used in the
reguest for proposals.

(4) The council shall rank all proposals in priority for
funding and rejection. This determination shall be based on
the state criteria and a rationale for the determination shall

be prepared.
(g) The council shall present its recommendation to the
Montana state library commission.

{6) The dates, times and agenda of the council and
commission shall be made known to all who submit grant
applications. The recommendation being made shall be made
known to those who submit grant applications.
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{(7) Upon action by the commission, the state librarian
shall notify those who are awarded a grant and those whose
propesals are not funded. The notification shall include the
reasons why proposals are not funded. The state librarian
shall inform those not receiving grants of the appeal process
avallable to them.

(8) The state librarian shall prepare a contract with
that library, individual or agency which received an LSCA
grant. The contract shall contain assurances, the
reponsibilities of the grantee, the responsibilities of the
state library commission, a payment schedule, and assurances
that the statutes of Montana, its administrative rules and
regulations, and appropriate federal requirements are met,
(Auth. 22~1-103; IMP 22-1-103.)

4. Rule 10.101.101 (3) is proposed to be amended to
clarify the role of the library services advisory council and
its composition. The council is required by the Library
Services and Construction Act. This rule formalizes that
requirement.

5. Rule 10.101.202 is proposed to be repealed and
replaced with a new rule, rule I. The new rule I also provides
for a grant appeal process with an independent review committee
as part of that process. The addition of the independent
review committee will further ensure a fair decision making
process.

6. Rule II is reasonably necessary to formalize the
process for determining what types of grants to libraries will
be funded from Library Services and Construction Act funds.

7. Rule III is reasonably necessary to clarify how the
grant process will be implemented for Library Services and
Construction Act grants.

8. Intergsted parties may submit their data, views or
arguments orally or in writing at the hearing. Written data,
views or arguments may also be submitted to: Sara Parker,
Montana State Library, 1515 E. 6th Avenue, Helena, MT 539620,
no later than May 8, 1987.

9. Mary Hudspeth, chair, Montana state library commis-—
sion, has been designated to preside over and conduct the
hearing.

10. The authority of the commission to make changes is

given by 22-1-103(4) MCA. ;
/J[fa‘ iuféfk
Sara Parker ..
State Librarian
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REFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS
OF THE STATE OF MONTANA

In the matter of Proposed ) NOTICE OF PROPOSED ADQPTION
Adoption of a New Rule Regarding) OF A NEW RULE EXCLUDING
the Statutory Definition of } CERTAIN FLOTATION DEVICES
"Vessel". FROM THE STATUTORY

)
)} DEFINITION OF "VESSEL"., NO
) PUBLIC HEARING CONTEMPLATED,

TO: ALL INTERESTED PERSONS

1. On April 30, 1987, the Montana Department of Fish,
Wildlife and Parks proposes to adopt a new rule exempting
certain flotation devices from the definition of "Vessel"”
found in Sec. 23=~2-502(13).

2, The proposed rule provides as follows:

RULE I DEFINITION OF "VESSEL" (1) The definition of
"vessel" in Sec. 23-2-502(13)} does not include inner tubes
(motor vehicle type), float tubes (belly boats) and air
mattresses when used without mechanical propulsion by one
individual,

AUTH: Sec, 23-2-502(13), MCA, IMP: Sec. 23-2-502(13, MCA.

3. The Department does not believe that public safety
requires that use of the flotation devices it proposes to
exempt from the definition of "vessel" be regulated.

4. Interested persons may submit their data, views, or
comments concerning this rule to Eileen Shore, Montana
Department of Fish, Wildlife and Parks, 1420 East Sixth
Avenue, Helena, Montana 59620 by April 27, 1987.

5. If a person who is directly affected by the proposed
rule wishes to express data, views, or comments orally or in
writing at a public hearing, they must make a written request
for a hearing and submit this request to Eileen Shore no later
than April 27, 1987.

6. If the Department receives reguests for a public
hearing from 10% or 25, whichever is fewer, of the persons who
will be directly affected by the proposed adoption by a
governmental subdivision or agency, by the administrative code
committee, or by an association having not fewer than 25
members who will be directly affected, a hearing will be
scheduled. Notice of Hearing will be published in the Montana
Administrative Register, Ten percent of those persons
directly affected has been determined to be 25 persons based
on all water recreationists in the State of Montana.

James W. Flynn, Dire
Department of Fish,
Id1life and Parks

Certified to Secretary of State March 16 , 1987,
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BEFORE THE FISH AND GAME COMMISSION
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PROPOSED AMENDMENT

of Rule 12,6,701 pertaining to ) OF RULE 12.6.701 TO ALLOW

personal flotation devices and ) FOR THE USE OF TYPE V

life preservers ) DEVICES. NO PURLIC HEARING
}  CONTEMPLATED

TO: ALL INTERESTED PERSONS

1. Oon April 30, 1987, the Fish and Game Commission
proposes to amend Rule 12.6.701 to allow type V devices.
2. The proposed amendment provides as follows:

12,6.701 PERSONAL FLOTATION DEVICES AND LIFE PRESERVERS
(1) The following are requirements for personal flotation
devices and life preservers upon motorboats and vessels
launched upon the waters of this state:

(a) all recreational boats less than 16 feet in length,
and all canoes and kayaks of any length must have one tvpe I,
II, III device (of a suitable size) or type IV aboard for each
person;

(b) a_type V device may be substituted for types I, II,
III when properly worn on the person at all times while the
vessel is in operation.

+b+igl all recreational boats 16 feet in length and
over, in addition to the above, must have one throwable type
1V device (seat cushion with handles or ring buoy);

ter+(d) type I, II, and III devices shall be readily
accessible to all persons on board; the type IV device shall
be immediately available for use.

AUTH: Sec. B87~1-301, 87-1-303 and 23-2-521, MCA
IMP: Sec, 23-2-521, MCA

3. This rule is being amended because type V devices are
now allowed by United States Coast Guard regulations; Sec.
23-2-521(6) specifically contemplates changes in these rules
to keep Montana's regulations in conformity with those of the
Coast Guard.

4. Interested persons may submit their data, views and
comments coneerning this amendment to Eileen Shore, Montana
Department of Fish, Wildlife and Parks, 1420 East Sixth
Avenue, Helena Montana 59620, by April 27, 1987.

5. If a person who is directly affected by the proposed
amendments wishes to express data, views, or comments orally
or in writing at a public hearing, they must make a written
request for a hearing and submit this request to Eileen Shore
no later than April 27, 1987.

6. If the Department receives requests for a public
hearing from 10% or 25, whichever is fewer, of the persons who

MAR Notice No. 12-150 6-3/26/87



-309-

will be directly affected by the proposed amendment, by a
governmental subdivision or agency, by the administrative code
committee, or by an association having not fewer than 25
members who will be directly affected, a hearing will be
scheduled. Notice of Hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 25 persons, based
on all boaters in the State of Montana.

Jame Fiynn, Director |’
Degé%i%%nt of Fish, Wildqife
an s

Certified to Secretary of State March 16 . 1987.
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STATF OF MONTANA
NFPARTMENT OF COMMFRCF
MTLK CONTROJ. RURFAD

TN THF MATTFR OF THE AMEND- ) NOTTCFE OF AMENDMENT 0OF
MENT OF RUTLE 8.70.1M ) RITF R,79.101 T.ICENSFE
RFGARDING TLIMrFNGFF ASSFSS- ) ASSRSSMENTS

MENTS )

O ATLL TNTFRESTFN PERSONS:

1. On Jarmary 29, 1987 the Milk Contral Rurean of the
Department. of Commerce published a notice of amendment of Rule
R.79.301 regarding licensee assessments and reporting af thnee
resnlte at wage 356, 1987 Mantana Administrative Register,
Tasnue Nn. 2.

2. The ®Burean has amended the rules as  proposed.
However, it  shonld he nated that in the originral natire, the
Authority of the agency to make the proapneed amendment  was
cifted as Section R1-23-202. MCA, and the implementing sertion
cited was 81-2%-104, MCA, The cnrrect antharity of the agency
to make the proposed amendment is Section A1-23-207 and
81-232-104, MCA, and the implementing sectinn is 81-271-202,
MCA.

3. The purpnse c¢ited in the notice for the proposed
amendment was to change the effective date of the rule. Tt
should al=so he noted the amendment was required by statute,

' 4. No other comments or testimony were receaived.

William F. Ross, Chief

Milk Control Rarean
Nepartment oaf Commerce

certified to the Secretary of State March 1A, 19R7.
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment J NQTICE OF AMENOMENT
of rule 16.20.210 relating to ) OF RULE
frequency of bacteriological ]
sampling ) (Drinking Water)
To: Atl interested Persons
1. On January 29, 1987, the board published notice at

page 58 of the 1987 Montana Administrative Register, issue
number 2, of the proposed amendment of rule 16.20.210 relating
to frequency of bacteriological sampling.

2. The amendment was proposed in order to clarify that
even though a system does not serve 26 persons, if the system
is public under either of the other definitions in Section
76-6-102€¢10) (i.e._, has 10 or more connections 60 days out of
the year or serves 10 or more families daity), then the bac-
teriological sampling requiraments in ARM 16.20.210 do apply to
such system,

3. The board has amended the rule as proposed.

4. No testimony or comments were received by the board
regarding this amendment.

EDWIN ZAIDLICZ, Chairman
BOARD OF HEALTH AND ENVIRONMENTAL
SCIENCES

by

wittiam y. orITZ. oputg/Director

Certified to the Secretary of State March 16, 1987.
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BEFORE THE HUMAN RIGHTS COMMISSION
OF THE STATE OF MONTANA

In the matter of the adoption )} NOTICE OF ADOPTION
of rules governing ) OF RULES

sex equity in education under } ARM 24.9.1001
the Montana Human Rights Act. ) THROUGH 24.9.1011

To: All Interested Persons:

1., On October 6, 1986, the Montana Human Rights
Commission published notice of proposed adoption of rules
implementing §§49-2-307 and 49-3-203, MCA, relating to
discrimination in education and governmental services on page
1663 of the 1986 Montana Administrative Register issue Number
19.

2, The Human Rights Commission has adopted the proposed
rules with the following changes:

24.9.1001 PURPOSE (1) The purpose of this subchapter is
to provide guidelines that will enable educational
institutions to prevent and eliminate discrimination on the
basis of sex. These rules are interpretive rules. The fact
that a particular situation is not addressed in these rules
shall not be construed to preclude a cause of action under the
Montana Human Rights Act or the Governmental Code of Fair
Practices.

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-307 and 49-3-208,
MCA.

24.9,1002 DEFINITIONS (1)-(8) remain the same.
{9)--Igex-biagi-means-behavier-or-wristen-materiaie
whichy-taken-as-a-whoie;-portray-one-aen—in-a-rote-or-status

inferiov-to-or-more—timited-than-ehat-of-the-otherr—assign
abilitiosy—t¥attay-—interesta;-—or-petivition-on-the-basia-of
sex-stereeotypesr—-denigrate-or-vridicule-one-sexs-ignere—or
substentiatliy-underreprasent-tha-numericat-existence-of-one
sex-for-reasons-not-neeennitated-by-the-subjest-matber-of-the
worki-or~otherwise-erenk-persona-in-a~diseriminatory-way-on
the-basis-eof-sex-

(10), (11), (12) remain the same but will be renumbered.
AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-307 and 49-3-203,
MCA.

24.9,1003 TREATMENT OF STUDENTS (1) Unless an exception
is based on reasonable grounds, no student shall, on the basis
of sex, be denied equal access to programs, extracurricular
activities or services or benefits or be limited in the
exercise of any right, privilege, advantage or opportunity.

(2) Because of the potential adverse impact upon female
students of restrictions related to pregnancy or parental
status, no student shall be discriminated against because of
kia-ex-her pregnancy or actual or potential marital er
parental status unless such action is based upon reasonable
grounds.
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(a) Unless an exception is based on reasonable grounds,
pregnancy shall be treated as any other temporary disability.

(b) Unless an exception is based on reasonable grounds,
pregnancy or parenthood shall not be considered cause for
dismissal or exclusion from any program or activity.

(c) Participation in special programs provided for
pregnant students or students who are parents shall be at the
student's option.

(d) Educational institutions shall eliminate
administrative and programmatic barriers to school attendance
and school completion by pregnant students or students who are
parents,

(e) Unless an exception is based on reasonable grounds,
no student shall be discriminated against because of his or
her actual or potential marital status.

4ej} (3) No student shall be subjected to sexual
intimidation or harassment by any school employee,
by-other-studentsy or by the effect of any school policy or
practice when any employee or agent of the educational
institution knew or reasonably should have known of the
activity, policy or practice. No student shall be subject to
sexual harassment or sexual intimidation by another student on
school-owned or controlled property or at any school sponsored
or superviged functions or activities when any agent or
employee of the educational institution knew or reasonably
should have known of the activity.

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-307 and 49-3-203,
MCA.

24.9.1004 ADMISSIONS (1) Unless an exception is based
on_reasonable grounds, no person shall, on the basis of sex,
be denied admission, or be subjected to discrimination in
admission, by an educational institution.

(2) remains the same.

(3) An educational institution shall not administer or
require any test or apply any other criterion as the sole
basis for admission which has a disproportionately adverse
effect on persons on the basis of sex unless the use of such
test or criterion is shown to predict validly success in the
education program or activity in guestion. An exception to
this rule may exist if it can be shown that alternative tests
or criteria which do not have such a disproportionately
adverse effect are unavailable.

{4) and (5) remain the same,

AUTH: 49-2~204, 49-3-106, MCA; IMP: 49-2-307 and 49-3-203,
MCA.

24.9.1005 GUIDANCE AND COUNSELING SERVICES (1) Unless
an exception is based on reasonable grounds, school persconnel
assigned to provide guidance and counseling services, and all
materials used in the provision of those services, shall,
without regard to their sex, encourage students to explore and
develop their individual Interests in vocational programs,
employment, and educational opportunities. witheut-regard-te
sexr This may include encouraging students to consider
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nontraditional occurations, careers and educational courses or
programs.

AUTH: 4%-2-204, 49-3-106, MCA; IMP: 49-2-307 and 49-3-203,
MCA.

24,9.1006 ACCESS T0O COURSE OFFERINGS AND ACTIVITIES (1)
Unless an exception is based on reasonable grounds, an
educational institution shall not provide any course or
otherwise carry out any of its educational programs or
activities separately on the bhasis of sex, or require or
refuse participation therein by any of its students on such
basis, including health, physical education, industrial,
business, vocational, technical, home economics, music and
adult education courses.

{2)-(6) remain the same.

AUTH: 49-2-~204, 49~3-106, MCA; IMP: 49-2-307 and 49-3-203,
MCA.

24.9.1007 TEXTBOOKS AND INSTRUCTIONAL MATERIALS (1)
FPextbooks-and-inskructronat-materiatar;-inetuding-bue-nat
timited-eo-reference-books-and-audievisnai-materiaiys-which
poreray-peopiey-or-animats-having-idankifiabie-haman
atéributeg,-must-porerny-mates-and-fematea-in-a-wide-variety
ef-oceupationat;-emotional;-and-behavierai-situnakions;-and
present-both-in-the-full-range-of-theiv-human-potential-+eo
aveid-sen-biasc--Nething-in-this-rule-sheii-be-construed-te
prohibkie-khe-gbudy-of-instruetional-materiat-deemed
appropriate—by-the—instructer-for-eduentionat-purposess
Textbooks and instructional materials are part of an
educational program and as such are considered to be part of
the terms and conditions or privileges provided by an
educational institution under the Montana Human Rights Act and
the Governmental Code of Fair Practices., Nothing in these
rules shall be interpreted as requiring or prohibiting or
abridging in any way the use of particular textbooks or
instructional materials. However, the Commission encourages
educational institutions to utilize toxtbooks and
instructional materials that portray males and females in a
wide variety of occupational, emotional and behavioral
situations and in the full range of their human potential.
AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-307 and 49-3-203,
MCA.

24.9.1008 EXTRACURRICULAR AND ATHLETIC ACTIVITIES (1)
Unless based on reasonable grounds, no person, on the basis of
sex, shall be denied equality of opportunity to participate in
extracurricular activities and athletics sponsored by an
educational institution.

(2) FPaecters-te-be-eonsidered-in-insuring-that-athletie
aetivitiea-avaitable-te-ecach-sex-are-egual In determining
whether equality of opportunity is available, the factors to
be considered, among others, are:

(a) whether the selection of sports and levels of
competition effectively accommodates the interests and
abilities of both sexes;

(b) the provision of equipment, supplies and services;
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(¢} scheduling of games and practice times;

(d) travel and per diem allowances;

(e} opportunity to receive coaching and academic
tutoring;

(f) qualifications, assignment and compensation of
coaches, officials, and tutors;

{g) provision of locker rooms, practice and competitive
facilities;

(h} provision of medical and training facilities and
services; .

(i) provision of housing and dining facilities and
services, and;

(j) publicity;

tk}~-Funding=
AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-307 and 49-3-203,
MCA.

24.9,1009 FINANCIAL AID (1) Unless an exception is
based on reasonable grounds, no person shall, on the basis of
sex, be limited or denied financial assistance from an
educational institution,

(2) remains the same.

AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-307 and 49-3-203,
MCA.

24.9.1010 HQUSING AND AUXTLTARY SERVICES FOR STUDENTS
(1) Unless an exception is based on reasonable grounds, an
educational institution shall not, on the basis of sex, apply
different rules or regulations, impose different fees or
requirements or different services or benefits related to
housing and auxiliary services.

(2) remains the same.
AUTH: 49-2-204, 49-3-106, MCA; IMP: 49-2-307 and 49-3-203,
MCA.

24.9.1011 EMPLOYMENT ASSISTANCE/PLACEMENT (1) Unless
an exception is based on reascnakle grounds, an educational
institution which assists an agency, organization or person in
making employment available to any of its students shall
{a)--aseertain obtain assurances that such employment is made
available without wuwmiawfu} discrimination on the basis of sex.

{b}--Bhati-pot-render-gservices-te-any-ageneyy
erganization-or-person-which-untawfullty-diseriminates-on-the
basta-ef-gex-in-its-cmpleyment-prackicess

(2) _An educational institution that makes school
facilities available to or otherwise assists an agency,
person, or organization known to engage in unlawful enployment
discrimination furthers and sanctions the discriminatory
practice.

AUTH: 49-~2-204, 49-3-106, MCA; IMP: 49-2-307, 49~3-202 and
49~3=205.

3. Promulgation of these rules is reasonably necessary
to effectuate the purpose of the statutes cited in the
authority section of each rule. The rules were initially
considered at the request of the Women's Lobbyist Fund,
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Further written and oral comments were submitted to the agency
demonstrating a need for the rules,

Section 49-2-204, MCA, mandates the Commission to adopt
rules to implement the Montana Human Rights Act. Sectilon
49~3-106, MCA, grants the Commission rulemaking authority
necessary for the implementation of the Governmental Code of
Fair Practices. No other state agency has been given a
legislative grant of rulemaking authority to adopt
comprehensive rules in the area of sex discrimination in
education.

In 1983 HB 879 was introduced at the Montana legislative
session. The bill would have given the Office of Public
Instruction rulemaking and enforcement powers in the area of
sex equity in education. The bill did not pass. The Office
of Public Instruction, the Montana High School Association,
and the Montana Scheool Board Association, among others,
lobbied against enactment of that bill. In one form or
another all three groups indicated that the 1974 Human Rights
Act prohibited discrimination in education and provided for
enforcement through the Human Rights Commission. Therefore,
rulemaking and enforcement power vested in the Office of
Public Instruction would have been duplicative. Given these
two factors, namely, the grant of legislative authority and
legislative deference to this authority these rules are
reasonably necessary.

In 1984 the U.S. Supreme Court decided the case of Grove
City College v. Bell. The court very narrowly construed the
application of Title IX of the Education Amendments of 1972,
which is the federal law prohibiting sex discrimination in
various aspects of education. The Court determined that the
prohibitions set forth in Title IX applied only to "programs
and activities" of an educational institution that received
direct federal funds. This interpretation significantly
limits federal jurisdiction. Because there are so many
aspects of education no longer covered by Title IX the state
agency may be asked to exercise its jurisdiction in the area
of sex discrimination in education more freguently in the
future. This may account, in part, for the fact that since the
Grove City decision more cases of sex discrimination in
education have heen filed with the Commission.

Much attention has been directed to sex equity in Montana
schools in recent years, in response to Title IX requirements,
to litigation and settlement requirements, and to good faith
efforts to establish acereditation standards and other
guidelines requiring non-discriminatory treatment of students.
The Commission's purpose in promulgating these rules is to
provide educational institutions with uniform guidelines about
the requirements of Montana law protecting the right of
students to be free from discrimination based on sex, in every
stage and in every aspect of their education. The Human
Rights Commission has jurisdiction to hear cases involving sex
discrimination in education. These guidelines allow
educational institutions to know how the Commission interprets
the statute.

Specific findings in recent judicial orders state that
equity is yet unrealized in Montana. Further evidence of the

Montana Administrative Register 6-3/26/87



-317-

existence of sex discrimination in Montana high schoels is
outlined in a study reported in the Great Falls Tribune and
the Independent Record on January 26, 1987. The study is &
survey done by the Project on Egual Education Rights. The
study indicates that Montana is among the lowest ranked states
in preparing young women for college compared to the
preparation received by young men.

A discussion of that study followed in a report written
by Dan Dolan of the Montana Office of Public Instruction. He
concluded that Montana ranks in the top six in the nation in
its SAT and ACT test results for students. He confirmed that
it is in the kottom four states in preparing young women for
college.

4., The Commission received written comments and
testimony at the hearing both in support of the proposed rules
and in oppositien to the proposed rules. The comments and the
Commigsion's response to them are summarized as follows:

(a) Several commenters objected to the rules as
duplicative of state and federal laws, The Commission rejects
this analysis. The federal law, Title IX of the Education
Amendments of 1972, prohibits discrimination on the basis of
sex in any educational program or activity receiving federal
financial assistance. This law applies only to programs or
activities which directly receive federal money and thus does
not apply to a majority of the programs and activities of
educational institutions in Montana. The presence of federal
rules does not preclude states from adopting rules to
interpret state statutes. Thirteen states have state rules
similar to Title IX rules in place.

With regard to state law, no other state agency has
specific statutory authority to promulgate comprehensive rules
regarding sex discrimination in education against individuals.
No other agency can process complaints alleging sex
discrimination in education. While the Human Rights Act does
not give the Human Rights Commission authority to establish
accreditation standards, neither does the rulemaking power of
the Montana Board of Public Education extend to defining sex
eguity in education for the purposes of processing a private
right of action.

(b) Several commenters objected to the inclusion of
private institutions in the definition of educational
institutions in conflict with legislative intent. The
definition of educational institution as used in the rules
mirrors the definition set forth at §49-2-101(6), MCA. This
definition of educational institution includes public and
private institutions., The Commission recognizes that
religious organizations, including religious educational
institutions, are protected from unconstitutional infringement
on the exercise of their religious freedom. This
constitutional protection cannot be abrogated by statute or by
rule.

(¢} Several commenters objected to the definition of sex
bias as unnecessary. The Commission agrees with the comments
and amends the rule as adopted to reflect the change.

(d) The Montana University System argued that the
definition of sexual harassment is too broad. The definition
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of sexual harassment set forth in the rules is that outlined
in EEOC guidelines and interpreted by federal and state court
judges in regard to employment discrimination. 7Tts common
usage will assist the Commission in defining sexual harassment
in the educational context. It was further suggested that the
term "unwelcome" be applied not only to "sexual advances" but
also to the other prohibited acts. The Commission agreed with
this comment insofar as it is understcod that the
determinative question is whether the act was unwelcome rather
than whether there was consent. See Meritor Savings Bank v,
Vinson.

{(e) The Montana University System also objected to the
definition of sexual intimidation as redundant and requested
it be limited to cover only unreasconable behavior. The
Commission disagrced that the definition is redundant and
agreed that the definition should apply only to unreasonable
behavior. The Commission thus added the term "unreasonable"
to the definition of sex intimidation to reflect the change.

(f) Several commenters objected to Rule III, 24.9.1003,
as not incorporating a reasonable grounds exception. The
Commission agreed with these comments and amended the rule as
adopted to reflect the change.

(g) Several commenters objected to the Rule III,
24.9,1003, inclusion of pregnancy/parenthood as not
specifically prohibited by either Title 49 or the state
constitution. The Commission's reasoning is that the rule is
only intended to apply when the educational institution's
discriminatory practice has an adverse impact against women
with children and has little or no adverse impact against men
with children. In such instances differing treatment of
parents and non-parents would, in effect, constitute sex
discrimination. The Commission amended the rules as adopted
to reflect the change.

(h) The Montana University System argued that the
prohibition against discrimination on the basis of pregnancy
goes beyond the statutory prohibition against sex
discrimination as "pregnancy” is not specifically mentioned in
the statute. The Commisgion disagrees because of the adverse
impact that pregnancy discrimination has upon females and
because the condition of pregnancy is gender related. Females
should be protected from less favorable treatment by an
educational institution than similarly situated males.

(i) Several commenters objected teo the language of Rule
III, 24.9.1003, as it did not limit the participation of
pregnant students in classes where teratogenic chemicals might
pose a health risk to the mother or the unborn child. The
Commission agrees and has incorporated a reasonable grounds
exception into the rule to reflect the propriety of such a
defense under the appropriate circumstances. It was also
suggested that the effect of teratogenic chemicals also poses
a risk to fathers,

(j) The District Superintendent of the Wolf Point Public
Schools objected to Rule III, 24.9.1003, as not allowing
requlation of physical education classes when pregnant
students are participating. In some instances such regulation
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may be appropriate where it is reasonable or requested by the
student or her doctor,

(k} The District Superintendent of the Wolf Point Public
Schools objects to Rule III, 24.9.1003, as requiring an
educational institution to provide babysitting services. The
Commission disagrees. Nothing in the rules regquires that an
educational institution provide babysitting services.

(1) Several commenters objected to Rule III, 24.9.1003
as too broad, asserting that it would cover acts of students
off campus which are unrelated to school activities. The
Commission agreed and amended the rule to make it clear that
intimidation or harassment by students is only prohibited on
school premises when the educational institution knows or
reasonably should have known about the prohibited conduct.
The school thus will not have to police off-premises student
conduct and will not be responsible for on-premises student
conduct that the educational institution does not know about
or cannot control. Contrcllable on-premises conduct that is
not controlled would constitute an unjustifiable acquiescence
in the discrimination by the educational institution and the
discrimination could be imputed to the educational institution
itself. .

{m) The Montana University System also objects to the
prohibition against sexual harassment and sexual intimidation
of Rule ITI, 24.9.1003, as too broad, covering acts of an
employee on or off campus, during or after work hours in
incidents totally unrelated to the educational institution.
While sexual harassment and sexual intimidation may occur off
campus, after hours and still be related to the educational
institution to the extent that an employee of the educational
institution reasonably knew or could have known of the
prohibited conduct, the educational institution would not be
liable for incidences which are totally unrelated to the
educational institution. The Commission amended the rules as
adopted to reflect that an educational institution is only
responsible for prohibited conduct of which the educational
institution knew or reasonably should have known., Each case,
of course, will rest on the facts presented.

(n) Several commenters opposed the use of the word
"activities" in Rule IIT, 24.9.1003, without clarification
that such activities include extracurricular activities. The
Commission agreed with this comment and amended the rules as
adopted to reflect the change,

{o) The Montana University System argues that Rule IV,
24,9.1004 prohibits the practice of taking sex into
consideration in allocating positions in professional programs
praesumably pursuant to an affirmative action plan. The
Commission does not agree that this Rule would necessarily
have this effect, however, the Commission incorporates a
reasonable grounds exception into this rule for this and other
instances where sex based differentiation is reasonable.

(p) The Montana University System objects to Rule IV,
24.9.1004, as prohibiting the use of tests which have s=ex
disparate scores in that most standardized tests ghow sex
disparities, Several commenters also reguested inclusion of a
reasonable grounds exception. The Commission amends the Rule
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to include a reasonable grounds exception and further amends
the rule to include a provision that an educational
institution not use inappropriate criterion as the sole basis
for admission.

(g) The staff of the Administrative Code Committee
objects to Rule V, 24.9.1005 and they requested that it be
amended to clarify that school personnel and materials must
not take the sex of a student into account in encouraging
exploration and development of the student's interests,
employment, and opportunities. They further requested that
the rule be amended to make it clear that the rule does not
mean that the personnel and materials must encourage students
to not take sex into account when the students explore and
develop their interests. The Commission agreed with this
comment and amended the rule to reflect this change.

(r} The Mcntana University System objects to Rule VI,
24.9.1006, as prohibiting educational jinstitutions from
offering sex segregated physical education classes. Sex
segregation at the high school level is presently a violation
of the Board of Public Education's Accreditation Standard and
may not be appropriate at the collegiate level. Self
selection in this area will occur to a certain extent. The
plain meaning of the statute must guide the Commission's
interpretation and the Commission therefore disagreed with the
objection.

(s) In an effort to balance the statutory requirements
of the Montana Human Rights Act and the Governmental Code of
Fair Practices and concerns for academic freedom and freedom
of speech the Commission chose to frame the rule regarding
textbooks and instructional materials to indicate the
Commission's desire to encourage the use of textbooks and
educational materials that are not sex biased. Clearly
inappropriate use of sex biased textbooks or instructional
materials may violate the Human Rights Act and the
Governmental Code of Fair Practices.

(t) Several commenters objected to the language of Rule
VII, specifically the use of the term "equal" as opposed to
"equality of opportunity" in Rule VII. The Commission agreed
with these comments and amended the rule as adopted to reflect
this change.

(u) Several commenters objected to funding as a specific
factor to be considered in determining whether equality of
opportunity is available. The Commission deletes "funding" as
a specified requirement, acknowledging that the delineated
factors are not comprehensive. The Commission recognizes the
tfact that while the existence of unegual aggregate
expenditures for individuals of each sex or male and female
teams does not necessarily constitute noncompliance with the
Montana Human Rights Act and the Governmental Code of Fair
Practices, it may be a factor in assessing equality of
opportunity for members of each sex. Furthermore, the factors
to be considered in assessing equality of opportunity require
funding to some degree. Thus, it is to be considered in
evaluating those specific factors.

(v) Several commenters suggested that the Commission
make explicit that the athletic seasons be considered in
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ensuring equality of athletic participation to both sexes.

while the Commission determines the issue to be important it
does not feel it appropriate to address the issue in the
rulemaking process.

(w) Several commenters objected to Rules IX and X,
24.9,.1009 and 1010 as not allowing for the administration or
recommendation of candidates for scholarships or awards from
private sources which are reserved for male or female
recipients. The Commission incorporated a reasonable grounds
exception into the rule but a specific exemption would violate
the Governmental Code of Fair Practices. See, In re This
Trust Created Under the Will of Cram Mont. 606
P.2d 145 (1980).

{x) The Equal Employment Opportunity Affirmative Action
Officer from Dawson Community College objected to Rule 11X,
24.9,1009(2) as allowing educational institutions to rely upon
the "numbers of participants®” to further perpetuate sex
discrimination in the allocation of financial aid.

The Commission agrees with the commentator that basing
aid on the number of current participants may perpetuate
unequal distribution of overall funds. The Commission also
believes that as the equality of opportunity is realized there
will be more emphasis upon and interest in women's and girls’
athletics and extracurricular activities. As this is
accomplished the numbers of participants should reach a
comparable level.

(y) The Montana University Systems objected to Rule XI,
24,9,1011, as requiring the University Systems to police the
activities of every company or organization that recruits on
campus. The staff of the Administrative Code Committee also
objected to the rule. It was the Commission's position that
an educational institution should not be obligated to police
the off-campus activities of organizations that engage in
unlawful employment practices, but should obtain assurances
that such organizations make employment available without
discrimination on the basis of sex when an educational
institution makes school facilities available or otherwise
asgists an organization in its recruitment process. An
educational institution that makes school facilities available
to or otherwise assists an agency, pergon, or organization
known to engage in unlawful employment discrimination furthers
and sanctions the discriminatory practice. The rule is
amended to reflect these changes,

(z) The Montana University System also opposes the term
"unlawful discrimination" of Rule XI, 24.9.1011, as unclear.
The Commission agrees, Section 1l(a) and (b) of the rule, as
amended, without the term "unlawful", mirror Title IX. The
Commission added a reasonable grounds exception set forth in
§49-2-307. This will address the situation where the
discrimination is "lawful" or based upon a bona fide
occupational qualification.
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HUMAN RIGHTS COMMISSION
MARGERY H. BROWN, CHAIR

By: '44_/14_1_ / %MJW;(«(X

Anne L, MacIntyre
Administrator
Human Rights Division

Certified to the Scecretary of State March 16, 1987,
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REFORE THE WORKERS' COMPENSATION DIVISION
OF THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

Tn the matter of the ) NOTICE OF AMENDMENT
Amendment of Rule ARM ) OF RULE
24.29.3801, reqarding ) ARM 24.29.3801
attorney fee rule )

TG ALL INTERESTED PERSONS:

1. On December 26, 1986, the Division of Workers'
Compensation published Notice of public hearing on the
Propoxed Amendment of ARM 24.29.3801 regarding the
requlation of attorney fees under Sections 39-71-203 and
39.71-613. MCA, at page 2050 of the 1986 Montana
Adminisirative Keglster. .The Notlice advised that a
hearing would be held on the proposed amendment of the
rule on January 21, 1987, at 10:00 a.m. in the Workars'
Compensation Buvilding at &% Scuth Last Chance Gulch,
Helena, Montana.

2. On January 21, 1987, at 10:00 a3.m., a public
hearing was held in the Workers' Compensation Building, 5
South Last Chance Gulch, Helena, Montana, to consider the
amendment of the rule as proposed.

3. The Divislonh amends the rule, effective April 1,
1987, as follows:

24.29.3801 ATTORNEY FEE REGULATION (1) Same as
proposed amendment,

(2) An attorney representing a claimant on a workers'
compensation claim and who plans to utilize contingent fee
arrangement to establish the fee arrangement with the
claimant, may. not charge a fee above the following amounts:

(a) For cases that have mat-gone-to-a--tearing -before
BEEN SETTLED WITHOUT AN ORDER OF a-hearingqs-efficer, the
workers' compensation judge, ¢r-ether-tribunei THE SUPREME
COURT, &-fee-above -twenty—five twenty percent (25%) (20%)
of the amount of compensation payments the clalimant
recejves due to the efforts of the attorney.

(b) For cases that go to a hearing before a -hearings
offtcer,  the workers' compensation judge, or _other
t—ri*bmra-l— THE __SUPREME _ COURT, +hirty-three twenty-five
perceat  (33%) (25%) of the amount of additional
compensation payments the claimant recelves from an order
of the hearings-—offtcer, workers'i--compensation WORKERS'
COMPENSATION judge, or other-—+tribunal THE SUPREME COURT.

(cr-For-cases-that-are-appealed- tv-the—ﬂon-tsnﬂ--suprm
wourt,-—forty- percent- -£40%) - of-the -amount-of--
paynent-o--the-ciaimant- recedves -based- 6p--thoe -order-of- wt-be-
-SUPL-BMSe- COULt-,
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(3) bame as preposed amendment.

(4) Same as proposed amendment,

(5) Same as proposed amendment,

FF1{6) Attorneys' compensation shall be determined
s0lely by the approved fes arcangement and shall be paid
out of the funds received 1in settlement or recovery or

other funds available to the ¢laimant. Upon  the
occurrence of a hearing before a-tesrings-officer, the
workerst -compenrsationr WORKERS' COMPENSATION court of otirer

duly - tonpstituted —4rdbumel- THE  SUPREME  COURT, that THE
heatings-offteer, OR WORKERS' COMPENSATION court ox—-other
trdbunal- shall have exclusive jurisdiction for the award
of attorney's fees on the claim against the I1insurer or
employer which shall be credited to the fee due from the
claimant,

B-H7) In the event a dispute arises between any
claimant and an attorney relative to attorney's fees in a
workers' compensation «claims, the--admipnistrator, upon
request of either the c¢laimant or the attorney or upon
notice of any party of a violation of this rule, the
administrator or his designee shall review the matter and
issue his order resolving the dispute pursuant to
procedures set forth in ARM 24.29.201, et seq. the fee
contract shall clearly ldentify the rights gianted bv this
subsection.

{8) Same as proposed amendment.

4. The rational for amending ARM 24.29.3801 is to
establish a reasonable limlt to the attorney fees which
may be charged to a workers' compensation claimant by his

attorney. The rule as amended alsv more clearly sets
forth those benefits upon which an attorney fee may be
based. The proposed amendment of this rule 1is authorized

by Section 39-71-203, MCA, and implements Section
39-71-613, MCA,

5. The Divislion has thoroughly considered all
commerits received on the proposed rule., Following 1s a
summary of the comments rececived from the public and the
Division's responses.

a. Comment: Subsection (3){c¢) should not bar an
attorney from receiving a fee based on an Impalrment
rating in a disputed liabllity case.

Response: The Rule would not preclude a fee on an
impairment rating in a disputed 1liabllity case as all
benefits would be disputed and would be obtalned through
the attorney's efforts.

b. Comment: The $75.00 hourly rate In subsection 4
is too low and should be left at, "a reasonable hourly
rate."

Response: The rate of §75.00 per hour is reasonable
based on the experience of the Division and recent JCourt
tastimony. The establishment of a maximum hourly rate 8
appropriate in order to give interested parties notice and
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to resolve disputes regarding what is "a reasonable hourly
rate.,"

c. Comment: The reduction of the contingent
percentage fee 1in subsection (2) wlll make it more
difficult for injured workers to find competent counsel.

Response: This relatively minor reduction 1In the
contingent percentage maximums 1s consistent with the
average actual fee charges noted by the Division and does
provide reasonable remuneration to attorneys with greater
net benefits to claimants.

d, Comment; The $75.00 per hour maximum on
claimant's attorney fees 1is unconstitutlional because the
Division 1is not also 1imiting the rate of fees for
insurer's attorneys.

Response: Section 39-71-613, MCA, authorizes the
Division to 1imlt <claimant's attorney £fees but not
insurer's attorney fees. There Is a reasonable basis 1in
this distinction in the protection of injured workers from
excessive fees while there 1is no such reasonable concern
for the expenses of insurance companies.

e. comment: Only (e) of subsection (3) is
approprlate as an expression that fees may only be based
on benefits obtained due to the actual, reasonable and
necessary efforts of the attorney.

Response: Existing subsectlon (3)(a) and new
subsections (3)(b) through (e) have been added to assist
in explaining what benefits are not obtained due to the
efforts of an attorney, and thus, are not the basis for
benefits.

f. Comment : These limitations on contingent
percentage and hourly fees do not take into consideration
the overhead of operation of an attorney's office.

Response: The fees as proposed to be amended do
provide reasonable remuneration to attorneys considering
the nature of these cases where liability 1is not usually
in dispute but the 1issue centers around the amount of
benefits to be recelved by the claimants. The 1lower
maximum fees ‘are proposed 1in order tc assure that a
claimant does not bear the burden of excessive attorney
fees.

g. Comment: The Dilvision has authority to regulate
attorney fees on a case by case basis but does not have
authority to make rules setting maxlmum fees.

Response: Sections 39-71-613 and 39-71-203, MCA,
authorize the Division to make rules regarding the
regulation of attorney fees. The maximum fees set forth
in the rule are within the scope of authority in the
statutes in giving interested partlies notice of what
maximum fees the Division will approve.

h. Comment: The 25%-33%-40% contlingency arrangement
is common around the state and should be retained.

Response: This arrangement may be appropriate to tort
actions in which the attorney must prove both liability
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and damages. However, 1in workers' compensation cases,
Jiability 1is not wusually at issue and an attorney need
only show the amount of damages his c¢lient has suffered.
This difference in the effort required by the attorney
justifies a difference in his rate of remuneration.

i. Comment : There 1is no need to submit a fee
agreement to the Division within thirty (30) days of
beginning representation.

Response: Establishing the fee relationship between
attorney and «client as early as possible prevents
misunderstandings later on. The attorney must obtain
written authorization from his client anyway in order to
obtain a copy of the Division's file. This provislon also
assures notice of representation so the attorney-client
relationship 18 respected.

Comment : A percentage rate should be increased
for each higher step of involvement of the attorney.
Response: The proposed amendment does 1increase the

percentage level between Settlements and court actlons
although it does elimlinate the upgrade between the trial
court and the Supreme Court. The attorney will Dbe
reasonably compensated for his extra effort if he obtains
a greater base of benefits on which to calculate his fee
between the trial court and the Supreme Court.

k. Comment: Subsectlion (7) allowlng a party outside
of the attorney-client agreement to notify the Division of
a violation of the rule would encourage interference by
insurers and other partles,

Response: The Division has an oblligation to look out
for the best interests of «clalmants and this 1is a
reasonable tool to obtain information regarding excessive
fees charged to clalmants.

Comment : The rule violates the doctrine of
separation of powers as an executive branch agency ls
purporting to regulate attorney fees in judicial branch
proceedings.

Response: The Workers' Compensation Court 1is an
executive branch agency not a 3judicial branch agency.
Further, the BSupreme Court has already determined that
regulation of attorney fees by the Division does not
intrude on the jurisdiction of the judicial branch.

m. Comment: Subsection (2) fails to cover the
situation where a case goes to hearing but settles before
an order is issued.

Response: Subsection (2)(a) will be revised to
include this situation.

n. Comment: The elimination of old Subsection (4)
allowing an increase in the maximum fee rate for good
cause should be retained.

Response: This provision which has been rarely used
in the past 1s being eliminated 1n order to remove an
uncertainty from the maximum rates set in the rule.

o. Comment: The Division does not have authority to
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requlate attorney fees in cases which are before the
Workers' Compensaticn Court.

Response: Sectlon 39-71-613, MCRA, gives the Divislon
the authority to regulate the fee arrangement between the
claimant and his attorney 1in "any workers' compensatlon
case,” This autherity 1is clearly distinguished from the
authority of the Workers' Compensation Court to assess
attorney fees agailnst the insurer for the benefit of the
claimanit as provided in Section 39-71-614, MCA.

Comment : (Administrative Code Commlittee)
reference to "other tribumal' in Subsection (2)(b) should
clearly refer to the Supreme Court.

Response: The rule willl be revised to conform with

this comment.
-
‘ rl -~
o s
/’?éz;%’é%_{u__
ROBERT J,~ ROBINSO

Administrator

CERTIFIED TO THE SECRETARY OF STATE: March 16, 1987
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BEFORE THE DEPARTMENT OF REVENUERE
OF THE S5T2ATE OF MONTANA

IN THE MATTER O¥ THE ADCPTION } NOTICE OF THE ADOPTION of
of Rules I (42.6.301) through ) Rules I (42.6.301) through
XIV (42.6.314) relating to ) XIV (42.6,314) relating te
administrative income with- j administrative income with-
holding for child support. ) holding for child support.

TO: ALl Interested Persons:

1. On January 29, 1987, the Department published notice of
the proposed adoption of Rules I through XIV (42.6.301 through
42.6.314) relating to administrative income withholding for
child support at pages 90 through 97 of the 1987 Montana Admin-
istrative Register, issue no. 2.

2., The Department has adopted Rule I (42.6.301) with the
following changes., Rules II through ZXIV {42.6.302 through
42.6.314) are adopted as proposed.

42.6.301 DEFINITIONS For the purposes of ARM 42.6.301
through 42.6.314, the following definitions apply:

(1) Insofar as they are not inconsistent with, or clarified
by the more specific definitions set forth in ARM 42.6.301
through 42.6.314, the definitions set forth in 40-5-403, MCa,
are adopted and incorpcrated by reference. A copy of 40-5-403,
MCA, may be obtained from the Child Support Enforcemernt Program,
0ld Livestock Building, Helena, Montana 59620.

(2} through (6) remain the same.

3. A public hearing was held on February 20, 1%87, to con-
sider the proposed adoption of these rules. No persons appeared
to oppose the proposed adoptions. Dennis Shober of the Child
Support Program, Investigaticns and Enforcement Division,
appeared on behalf of the Department. No other comments or
testimony were received.

The addition made in ARM 42.6.301(1) was made to notify
interested persons where they could obtain the statutes incorpo-
rated by reference.

4. The authority for the rules is 40-5-202, 40-5-40%5, MCA,
and & 21, Ch. 571, L. 1985, and the rules implement 2-15-112,
40-5-203(3), 40-5-401 through 40-5~424, MCA. / /

<

P N
7 RN b&ﬂu_l._,

JOHN D. LaFAVER, Director
D rtoment of Revenue

Certified to Secretary of State 03/16/87
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BEFCORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE AMENDMENT of

of Rule 42.17.113 relating to ) Rule 42.17.113 relating to
reporting requirements for ) reporting requirements for
withholding taxes. ) withhelding taxes.

TO: All Interested Persons:

1. On January 29, 1987, the Department published notice of
the proposed amendment of Rule 42,17.113 relating to reporting
requirements for withholding taxes at pages 98 and 99 of the
1987 Montana Administrative Register, issue no. 2.

2, The Department has amended these rules as proposed.

3. A& public hearing was held on February 20, 1987, to con-
sider the proposed amendment of this rule, No persons appeared
to oppose the proposed amendment. Charlotte Maharg, James M.
McKeon, and Melanie Ortloff of the Income Tax Division appeared
on behalf of the Department, No other comments or testimony
were received,

4, The authority for the Department to make the amendment
is based on § 15-30-305, MCA, and the rule implements

§ 15-30-204, MCA. C . /
3 _)l A
o A —

JOHN /D. LaFAVER, Director
Department of Revenue

Certified to Secretary of State 03/16/87
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BEFORE THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES OF THE
ETATE OF MONTANA

In the matter of the adoption } NOTICE OF THE ADOPTICON OF
of Rule 46,11.131 pertaining ) RULE 46.11.131 PERTAINING
to the Feod Stamp Employment ) TO THE FOOD STAMP EMPLOY-
and Training Program ) MENT AND TRAINING PROGRAM

T0: All Interested Persons

1, On February 13, 1987, the Department of Social and
Rehabilitation Services published notice of the proposed
adoption of Rule 46,11,131 pertaining to the Food Stamp Em-
ployment and Training Program at page 153 of the 1987 Montana
Administrative Register, issue number 3.

2. The Department has adopted Rule 46.11,131, FOOD
STAMP EMPLOYMENT AND TRAINING PROGRAM, as proposed,

3. No comments other than the Department's supporting
testimony were received. h

X5((_& N S ey -

Director, Social and Rehabilita-
tion Services

Certified to the Secretary of State March 16 , 1987.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULES 46.12.525, 46.12.526
AND 46.12.527 PERTAINING TO
OUTPATIENT PHYSICAIL THERAPRY
SERVICES

In thes matter of the amend-
ment of Rules 46.12.525,
46.17.526 and 46,12.527
pertaining to outpatient
physicel therapy services

TD: All Interested Persons

1. On February 13, 1987, the Department of Sccial and
Rehabilitation Services puklished notice of the proposed
amendment of Rules 46.12.525, 46.12.526 and 46.12.527 pertain-
ing to outpatient physical therapy services at page 145 of the
1987 Montana Administrative Register, issue number 3,

2. The Deparitment has amended the following rules as
preoposed with the foilowing changes:

46.32.525 QUTPATIENT PHYSICAL THERAPY SERVICES, DEFINT-

TION (1) Oukpatienkt-p "Physical therapy” means the eval-
nation, treatment, and instruction ef-human- kmvaS to detectk,
assess, prevent, correct, alleviate, and limit physical disa-
bility, bodily malfunction amd-peiny-injuwryy and any bodily or
mental disability BY THE USE OF THERAPEUTIC EXERCISE AND REHA-
BILITATIVE FROCEDURES. Treatment employs, for therapsutic
effects, physical measures, activities and devices, for pre-
ventive and therapeutic purposes, exercises, rehabilitative
procedures, massage, mobjilization, and physical agents includ-
ing but not limited to mechanical devices, heat, cold, light,
water, electricity, and sound. Physical therapy also includes
the administration, interpretation, and evaluation of tests
and measurements ¢f bodily functions and structures, the
establishment and modificatiocn of treatment, and consultative,
educational, arnd other advisory services, and instruction and
supervision of supportive personnel.

Subsections {2) and (3) remain as proposed.

{4) "Maintenance therapy” means repetitive scorvices
required to maintain functions which do not involve complex
and SOphLSflCated physical therapy procsdures, or the judgment
and skill of a gualified phvsical therapists AND WITHOUT THF

YPECTATION OF STGNIFICANT PRCCGRESS .

Subsection (5) remains as proposed.

AUTH: Sec. 53-6-113 MCa
IMP: Sec. 53-6-101 and 53-6-141 MCA

46.12,526 OQUTPATIENT DHYSICAL THERAPY SERVICES, RE-
QIIREM ENTS Subsections {1) through {3) remain as
proposed.
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dards
and effective treatment for the patient’s condition;

Subsections (3) (b} through (10) remain as proposed.

(811) A physical therapy THERAFIST'S assistant, student
or aide may assist in the practice of physiu=l the
direct supervision of the licensed physical ihe
responsible for and participates in the patien
progran.

medimal PHYSICAL THERAPY pracltice to be a specific

'y treatment

AUTH : Sec, 53-6-113 MCA
IMP: Sec, 53-6~101 and 52-6~141 MUA

46,12.527  OUTPATIENT PHYSICAT 7TERRAPY SHRVICES, PEIM-
BURSEMENT Subsecticns {1} through (2) remain  as
proposed. "FVALUATION AN INSTRUCTION" throuvgh "PROCEDURES"

remain as proposed.

ONE PBROCEDURE, initjai 30 minutes, each visit .. 98393
19.97

"9-97110 Therapeutic exercises” through "9-97220 Isc-
lation tub 26.62" remain as proposed,

9-97500 Orthotigs training (dyramic bracing,
splinting) ; upper extremities;
initial 30 minuUEes ... eesceanoons

3=97501 Bach additional 15 minufes ...........
9-97520 Prosthetic trairning, initial 30

minutes, enach visit 0L, viee. 929

9-97521  Each additicnal 1% minutes fes 5,00
9-97520  Kinetic activities to incredse coor-
dination, strength or range of
motion, one area {any two extreme-
ti=s or trunk}; initial 30 min. ... 5399
19.57
9-97531  Each additional 15 minutes ........... 5.00

ACTIVITIES OF DAILY LIVING (ADL) AND
DIVERSIONAL ACTIVITIES

9-275480 Initial 30 minutes, each visit ....... 36568

$5-8754]1 Each additicnal 15 minutes ........... 5.00

WHERRFB6E POOL THERAPY
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9-97240 Initial 30 minutes, each visit ...... . FeHF
15,97
9-97241 Each additional 15 minutes ........... 4-86
5.00

9-97039 Additional modalities (with
whirlpool) (specify) ...... teeesaa . 3.00

TESTS AND MEASUREMENTS

9-97700 Office visit, including one of the
following tests or measurements,
with report, initial 30 minutes,
each visit ..... G eteeasssasaas veeee 36764

a. Orthotic check-out
b, Prosgthetic check=-out
c. Activities of daily living

check-out
9-97701 Each additional 15 minutes ........c.. 8-32
5.00
9-97720 Extremity testing for strength,
dexterity or stamina; initial
30 minutes, each visit ... ie0sea .. 2664
33.28
9-97721 Each additional 15 minutes ........ oo B3P
5.00

5-9%352 Musele-tesking;-torgque-curves-during
zsemetrxe—nnd-taektnette—exe!etae

MUSCLE TESTING

9-95831 Manual, extremity or trunk ........... 33,28

9-95832 Hand (with or without comparison

with normal side) .......... seesesa 33.28
9-95833 Total evaluation of body, excluding

hands ...ei0eess e vseusiseneana Les. 33.28
9-95834 Total evaluation of body, 1ncludIng

hands . ...eeearesosaan cawsssesses 33,28

9-95842 Muscle testing, electrical REACTION OF
DEGENERATION, CHRONAXY, GALVANIC/TETANUS
RATIO, ONE OR MORE EXTREMITIES, ONE CR

MORE METHODS .o evossveenns sesess . 33.28
ELECTROMYQOGRAPHY
95860 One extremity and xrelated para—

spinal areas ........ esessesess 66,55
95861 Two _extremities and reiated para-

spinal areas ....... teveeraes sasesss 66,55
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95862 Three extremities and related para-

sBpinal are@s o..ueveeaveaieces i, 66.5%5
95864 Four extremities and related para-

spinal areas ....esevsescsiieranes,. 66.55

9-97752 MUSCLE TESTING, TORQUE CURVES DURING ISOMETRIC
AND ISCKIMNETIC EXERCISE (E.G., BY USE OF

CYBEX MACHINE) ..v..vocevavasccarosss 66,55
AUTH: Sec. E57-6-113 MCh
IME: Sec. 53-6-101 and 53-6-141 MCA
4. The Department hac thoroughly censidered all commen-

tary received:

COMMENT: Amendments to Rule 46.12.526(3)(a) and (3)(d) refer
to accepted and recognized standards of physical therapy prac-
tice. FHow will the Department define these standards? What
standa: ds will be used?

RESPONCE: The Department contracts with the Montana/Wyvoming
Foundation for Medical Care (M/WMC) for the purpose of de-
termining appropriate standards of care. Licensed physical
therapists conduct the peer review for the M/WMC.

COMMENT: Proposed rule 46.12.527 changes the reimbursement
for some procedures to one-half of the current Medicaid fee.
These fees are less than the fee for a modality even though
procedures are more labor intensive.

RESPONSE: The adoption of the Health Care Financing Adminis-
tration (HCFA) Common Procedure Coding System (HCPC) required
the Department to establish a fee schedule for time incre-
ments. The fee was not changed but, rather, was divided by
four to establish the fee per 15 minute increments. There-
fore, the proposed rule shows one~half the current fee for the
first 30 minute increment and one-fourth the fee for each 15
minute increment thereafter. The Department received adverse
comments from providers regarding the proposed reimbursement
schedule. Providers indicated that most procedures are comp-
leted in 30 minutes, so the new methodology amounts to a cut
in reimbursement. After considerable research and careful
consideration, the Department concurs. The rule has been
revised to allow the original fee for the first 30 minutes and
$5.00 for each 15 minute increment thereafter. The fiscal
imract of this adjustment is minimal.

COMMENT: Rule 46.12,527 1lists codes 9-97240, 9-97241 and
9-97039 under the general heading of "Whirlpool". As this is
a procedure, the heading should appropriately be "Pool Thera-

PY
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BESPONSE: The Department agrees and has made the reguested
change,

COMMENT: The definition of "physical therapy" should include
the means of treatment.

RESPONSE: The Depaotment agrecs. The delinition of "physical

therapy” in ARM 46.12,525(1) has been amended to include the
means of treatment,

COMMENT: Various providers suggested certain procedures be
reordered or added into the procedural coding system +to
clarify the system.

ESPONSE: The Department agrees and has made the suggested

changes,

< —
L.

Dirgctor, Social and Rehabilita=
tion Serviges

Certified to the Secretary of State March 16 , 1987.

6~3/26/87 Montana Administrative Register



VOLUME NO. 42 OPINICH ®O. 9

ADOPTION - Lawyer or doctor grobikited ifrom acting as
intermediary;

ATTORNEYS - Scope of permissihle involvement in adeption
placement;

SOCIAL AND REHABILITATION SERVICES, DEPARTMENT OF -
Lawyer or doctor prohibited from acting as intermediary
in adoption placement;

ADMINISTRATIVE RULES OF MONTANA - Sectian
46.5.405(1) (a);
MONTANA CODE ANNOTATED - Sections 40-8-103 (10},

53-4-402, 53-4-407;
OPINIONS OF THE ATTORNEY GENERAL - 36 Op. Att'y Gen.
No. 96 at 520 (1976).

HELD: No person, including a physician or an
attorney, may assist in procuring or selecting
an adoptive home £for a minor child, even if
requested by the child's natural parents,
unless licensed as a child~-placing agency
under section 53-4-402, MCA.

13 March 1987

David M. Lewis, Pirector
Department of Social and

Rehabilitation Services
Reom 301, SRS Building
Helena MT 59620

Dear Mr. Lewis:

You have asked my opinion on the following questions
concerning the role of intermediaries in arranging an
adoption:

1. May a person collect information on
couples desiring to adopt a minor child
and give such information +to a birth
mother wishing to place her c¢hild for
adoption?

2. May a person notify prospective adoptive

parents of the potential availability of
a minor child feor adoption and make
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arrangements for the couple to meet the
birth mother wishing to place her child
for adoption?

3. May a person act as a "middie man"
between a prospective adoptive couple and
a birth mother wishing to place her minor
child for adoption for the purpose of
meeting with each of the parties and
arranging for an adoption so that the
identities of the parties are not
revealed to each other?

4, May a person refer a birth mother wishing
to place her minor child for adoption to
a lawyer representing clients who wish to
adopt a child for the purpose of
arranging an adoption between the
parties?

The questions arise from the practice among certain
individuals in Montana, primarily physicians and
attorneys, of arranging adoptions. Although our
statutes were amended in 1981 to allow parents to
independently place children for adoption, the statutory
proscriptions against individuals, other than personnel
of the Department of Social and Rehabilitation Services
or a licensed agency, arranging an adoption remain
applicable to all persons who assist a natural mother or
potential adoptive parent. Thus, an Attorney General's
Opinion issued prior to the 1981 amendments holding that
an attorney could not place a child for adoption is
still controlling. 36 Op. Att'y Gen, No. 96 at 520
(1976) . All of the gquestions you raise involve scme
form of assistance by an intermediary in completing an
adoption and this conduct is uniformly prohibited.

Section 53-4-402, MCA, sets forth the parameters of who
can act as a child-placing or adoption agency:

No person shall act as an agency for procuring
or selecting proposed adoptive homes or
placing minor c¢hildren in proposed adoptive
homes or soliciting persons to adopt minor
children or arranging for persons to adopt
minor children who is not the holder of a
license secured under the provisions of this
part. ...
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Viclation of this provision is a misdemeanor punishable
by a fire not exceeding $1,000. § 53-4-407, MCA,
Adninistrative rules have also heen promulgated that
give further definition to what constitutes & child-
placing agency for purpcses of the licensing
roguirement.,  Section 46.5,405(1) (a), ARM, states:

{1) "Child placing agency" (agency) means any
corporation, partnership, association, firm,
agency, institution or person who places or
who arranges for the placement of any child
withh any family, person, or facility not
related by blood or marriege, either for
foster care or for adoption.

(a} "To arrange for placement” means to act
as an intermediary by assisting a parent,
guardian or legal custodian to place or plan
to place a child with persons other than
persons related to the child. [Emphasis
supplied.]

The factual situations that vyou have presented,
including the furnishing of information about potential
adoptive parents to natural mothers, fall within this
interpretation of arranging for placement since the
involved activities directly assist one party with
placement of a child with another party.

In Montana Department of Social and Rehabilitation
Services v. Angel, 176 Mont, 293, 577 P.2d 1223 (1978),
the Supreme Court considered issues very similar to
those you have raised. The basic guestion was whether a
medical doctor who referred unwed mothers to couples who
desired children was acting as an adoption agency. The
doctor in Angel referred the natural mother and adoptive
parents to a particular lawyer who then represented the
adoptive parents in adoption proceedings in the courts.
The practice was enjoined by the district court until a
license was obtained. The Supreme Court affirmed that
decigion and held that the Legislature intended to make
the procuring or soliciting of adoptive homes the
exclusive functicon of licensed adoption agencies:

The granting of an exception to the licencing
statutes for physicians or attorneys so that
they can place children for adoption without a
license can only be done by the legislature.
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Montana Department of Social and Rehabilitation Services
v. Angel, 176 Mont. at 2987, 577 P.2d at 1225. While
subsequent to Angel the Legislature authorized natural
parents, in addition to the Department and licerred
child-placing agencies, to place a child for adoption
(1981 Mont. Laws, ch. 530, §§ 10, 11), the term
"placement for adeption” in the Montana Uniform Adoption
Act, 6§ 40-8-101 to 128, MCA, has a unique definiticn
for purposes of that statute, and the 1981 amendment to
the act cannot be viewed as modifying the licensure
requirements in section 53-4-402, MCA. See
§ 40-8-103(10), MCA ("'[pllacement for acdoption' means
the transfer of physical custody of a child with respect
to whom all parental rights have been terminated and who
is otherwise legally free for adoption to a person who
intends to adopt the c¢hild”).

Lastly, this opinion should not be read as precluding
physicians or attorneys from discharging their
traditional medical and legal functions with respect to
natural or possible adoptive parents. A physician may,
for example, perform appropriate medical or
psychological tests and testify concerning matters
within his field of expertise relevant to a particular
adoption proceeding. An attorney may similarly advise a
party concerning adoption requirements and represent
that party in adoption proceedings. Section 53-4-402,
MCA, does not prohibit performance of these customary
duties but it does preclude any person, including a
physician or attorney, from procuring or soliciting
adoptive homes for minor children, As indicated by
Angel, the dJdistinction between proper and improper
conduct is clear.

THEREFORE, IT IS5 MY OPINION:

No person, including a physician or an atteorney,
may assist in procuring or selecting an adoptive
home for a minor child, even if requested by the
child's natural parents, unless licensed as a
child-placing agency under section 53-4-402, MCA,

truly yours,

MIKE GREEL
Attorney Gener
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Becretary of State. Proposals of the Department
of  Revenue are ‘reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a stﬁt&ment of  the estimated
economic impact of a proposal. In addition, the Committee way
poll the members of the Legislature to determine if a  proposed
rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee velcomes comments from the public and invites
membaera of the public to appear before it or to send 1t written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules.‘ The address
is Room 138, Moptana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM is a

ooselea compilatlion vy epartment of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft

ack, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencles,
and interpretations of statutes and rules by
the attorney general (Attorney (General's
Opinions) and agencies (Declaratory Rulings)
isaued since publication of the preceding
register.

Use of the Administrative Ruleg of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index, volume 16.
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which list MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM is updated through Decemker 31,
1986. This table includes those rules adopted during the
period December 31, 1986 through March 31, 1987 and any
proposed rule action that is pending during the past 6 month
periocd. (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue of
the Montana Administrative Register (MAR).

To hie current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through December 31, 1986,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catechphrase or the subject matter
of the rule and the page number at which the action is
published in the 1986 or 1987 Montana Administrative Register.

1 Blind Vendors' Bidding Preference, p. 1730, 250

I-1X Emergency Telephone Service, p. 1523, 1889

I-X Leaves of Absence Due to Disability, p. 1423, 1815

2.4.101 and other rules - Regulating Travel Expenses of
State Employees While on Official Business, p.
1124, 1581

(Public Empleyees' Retirement Board)

2.43.301 and other rules - Administration of Public
Retirement Systems and the State Social Security
Program, p. 702, 1454

AGRICULTURE, Department of, Title 4

I-X and other rules - Commodity Dealers and Public
Warehousemen - Grain Rules - Dry Beans, p. 872,
1178, 1825

I-XLIII Establishing Standards for Anhydrous Ammonia

Facilities, p. 1231, 1820

4.12.1012 and other rule - Increasing the Fees Charged for
Sampling, Inspection and Testing of Grains at the
State Grain Laboratories, p. 53, 252

4.12.3501 and other rule - Grading of Certified Seed
Potatoes, p. 193
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STATE AULITOR, Title 6

~34

3=

1-TX Montana Insurance Assistance Plan, Conmercial
Liability, p. 879, 1460

COMMERCE, Department of, Title 8

{Becard of Architects)

8.6.40%5 and other rules - Reciprocity = Individual Seal-
Standards of Professional Conduct and Activities
Constituting Misconduct, p. 1648, 253

(Board of Dentistry)

8.16.602 and other rules - Allowable Functions for Dental
Hygienists and Dental Auxiliaries « Prohibition -
Permit Required for Administration of Facility -
Minimum Qualifying Standards - Facility Standards,
p. 1654, 155

(Board of Denturity)

I-XVI1] Licensing - Procedure - Unprofessicnal Conduct -
Inspections - Disciplinary Issues - Complaint
Procedures, p. 732, 1498

8.17.404 and other rules ~ Examination - Fee Schedule =~
Renewal-Continuing Education, p. 1532, 1897

(Board of Hearing Aid Dispensers)

8.20.401 and other rules = Trailneeship Requirements and
Standards - Fees ~ Certified Hearing Aid
Audiologists, p. 128

(Board of Horse Racing)

8.22.610 and other rules - Stewards - Trainers -
Veterinarians - General Reguirements - Types of
Bets - Twin Trifecta - Alcohol and Drug Testing -
Pick (N) Wagering, p. 1732, 100

(Board of Landscape Architects)

8.24.405 and other rule ~ Examinations - Fee Schedule, p.
1856, 2059

(Board of Morticians)

8,30.407 Fee Schedule, p. 194

8.30.606 Pre~arranged, Pre=financed or Prepaid Funerals, p.
1358

8.30.707 Disciplinary Actions, p. 1894

{Board of Nursing Home Administrators)

8.34.403 and other rules - Board Meetings - Public
Information - Examinatiens - Continuing Education =
Fee Schedule - Reinstatement, p. 223

(Board of Optometrists)

8.36.403 and other rules - Application for Examination =
General Practice Requirements - Unprofessional
Conduct - Violations =~ Disciplinary Actions -
Requirements, p. 1269, 1582

(Board of Pharmacy)

8.40.404 and other rule - Fee Schedule - Fees, p. 227

8.40.1215 Additions, Deletions and Rescheduling of Dangerous
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{Board of Professional Engincers and Land Surveyors)

8.48.501 and other rules - Applications - Licensing - Comity
- Disciplinary Action = Emeritus Status -
Applications by Partnerships and Corporations, p.
1536, 1958, 2006

(Board of Private Security Patrolmen and Investigators)

8.50.423 and other rule - Pefinitions - Fee Schedule, p.
1428, 1697

8.50.431 and other rule - Insurance Requirements - Fee
Schedule, p. 1488, 1898

(Board of Public Accountants)

8.54.612 and other rules = Confidential Client Information -
Enforcement Against Permit Holders - Enforcement
Procedures - Investigators - Credit for Service as
Lecturer, Discussion Leader, ¢r Speaker - Reviewers
Under the Positive Enforcement Program - Profession
Monitoring, p. 998, 1500

(Board of Radiologic Technologists)

8.56.409 and other rule - Fée Schedule ~ Permit, Eees, v.

1490, 1899
(Board of Realty Regulation)
1 Continuing Education, p. 1545, 157

8.58.414 Trust Account Requirements, p. 1492, 1858

8.58.419 Suspension or Revocation = Vieolation of Rules -
Unworthiness or Incompetency, p. 229

{(Board of Soc¢ial Work Examiners and Professional Counselors)

8.61.404 and other rules - Fee Schedule ~ Hours, Credits and
Carry Over - Accraditation and Standards -
Reporting Requirements - Moncompliance - Annual
Licenge Renewal, p. 231

{(Board of Speech Pathologists and Audiclogists)

8.62.702 and other rules - Definitions - Centinuing
Education Reculred - When - Education Activities
Accaeptable for Credit, p. 1996

(Bureau of Weights & Measures)

. 8.77.101 Scale Pit Clearance, p. 196

(Milk Control Bureau)

8.79.301 Licensee Assessments, p. 56

(Board cof Milk Control)

8.86.301 Pricing Rules - Class 1 Price Formula to Change On=-
the-farm Retail Prices, p. 1134, 1504

8.86,301 ¥Formula for Fixing the Class 1 Producer Price, p.

235
(Local Government Assistance Division)
I-111 Approval and Administration of Contracts for Audits

of Local Government Units, p. 1748
(Montana Economic Development Board) '
8.97.308 Rataes, Charges and Fee Schedule, p. 1430, 1698
B8.97.308 Rates, Service Charges and Fee Schedule - Rate
Reduction Fee, p. 1998, 202
(Hard Reck Mining Impact Board)
Board Review of Impact Plans for Compliance with
Statutory Requirements and Board Rules, p. 1748
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8.104.203 and other rules - Format of Plan - Conteht of
Objection to Plan - Implementation of an Approved
Plan - Definitions - Waiver of Impact Plan
Reguirement - Modification of Plan = Financial
Guarantee of Tax Prepayments - Evidence of the
Provimion of Service or Facility - Contents of
Petition for Plan Amendment, p. 1052, 1826, 1900

{Board of Housing) .

8.111.202 Meetings of the Board of Housing, p. 240

EDUCATION, Title 10

(Superintendent of Public Instruction)

I-TII Special Education Transportation, p. 1003, 1383

(Board of Publi¢ Education)

10.55.203 District Superintendent, p. 1859, 102

10.55.204 Principal - Defining the Requirements for the
Administrative Assistant Program, .p. 1360, 1901

'10.55.205 Professional Development, p. 1859, 102

10.55.303 Teaching Assignments, p. 1362, 1901

10.55.402 Basic¢ Instructional Program: High School, Junior
High, 'Middle School and Gredes 7 and 8 Budgeted at
High 8chool Rates, p. 1750, 102

10.55.405A Gifted and Talented, p. 130

10.57.102 Definitions - Accredited, p. 1861, 103

10.57.102 and other rules -~ Definitions - Correspondence,
Extension and Inservice Credit - Reinstatement -
Class 1 Professional Teaching Certificate - Class 2
Standard Teaching.Certificate. - Class 3
Administrative Certificate, p. 130

10.57.301. Endorsement Information, p. 1363, 1902

10.58.511 Foreign Languages, p. 1364, 1902

10.64.301 and other rules - Minimum Standards for School
Buses, p. 1752, 104, 158

10.64.601 Four-wheel Drive Vehicles, p. 1756, 103

10.65.101 Policy Governing Pupil Instruction Related Days
Approved for ‘Foundation Program Calculations, p.

1863, 102
{Montana State Library Commission)
I-11% and other rule - State Coal Severance Tex Funding

to Federations and Grant Programs, p. 324, 1505

FISH, WILDLIFE AND PARKS, Department of, Title 32

I . Abandoning Teton - Spring Creek Bird Preserve, p.
424, Decision Not to Adopt, p. 1461

I Closing a Part of the Ruby River to Publiec Access,
p. 1494 ,

I-1V Transplant of Nuisance Animals and the Introduction

of Peregrine Falcons, p. 885, 1462
12.6.901 Establishing a No Wake Speed on Portions of
Harrison Lake, p. 242
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12.6.901 Prohibiting Motor or Engine Operated Vessels on the
Bighorn River from Afterbay Dam to the Bighorn
Access Area, p. 244

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I Subdivisions - Authorizing Local Departments or
Boards of Health to Review Minor Subdivisions, p.
1139, 1509

I-III Water Quality - Regulation of Phosphorous Compounds
Used for Cleaning Purposes, p. 1137, 1464

I-VII Air Quality - Sulfur Dioxide Emission Centrols, p.
2036

16.6.303 Recording of Delayed Birth Records, p. 1432

16.8.701 and other rules - Air Quality - Monitoring and Data
Requirements for Ambient Air Quality, p. 1658, 2007

16.8.704 and other rules - Air Quality - Testing and Air
Quality Permits, p. 2000, 159

16.20.210 Frequency of Bacterioclogical Sampling, p. 58

16.32.328 Minimum Standards for a Hospital = Retention of
Medical Records, p. 1061, 1583

16.44.102 Hazardous Waste = Consclidation and updating
Incorporations by Reference of Federal Agency Rules
Contained in Chapter 44 of Title 16 of the
Administrative Rules of Montana, p. 1, 203

16.44.103 and other rules - Hazardous Waste Management -
Permitting - Counting Hazardous Wastes -
Reguirements for Recycled Materials - Incorporating
Appendices = Redefining Generator Categories =~
Creating Requiremernits- for Conditiénally Exempt
Small Quantity Generators - Registration and Fee
Requirements for Generators and Transporters =
Accumulating Hazardous Wastes - Annual Reporting,
p. 60, 255

INSTITUTIONS, Department of, Title 20

20.14.106 Admission Criteria to the Montana Center for the
Aged, p. 246

JUSTICE, Department of, Title 23

23.4.101 and other rules - Alcohol Analysis, p. 1945, 16
(Board of Crime Control) )
23.14.416 and other rules - Basic Course - Intermediate

Course - Advance Course, p. 1434

LABOR AND INDUSTRY, Department of, Title 24

24.16.9C007 Changing the Annual Effective Date of the Standard
Rate of Wages Applicable to Public Works from
October 1st to December 1lst, p. 1141, 1466
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24.16.9007 Adoption by Reference of Standard Prevailing Rates
of Wages Effective December 1, 1986 through
November 30, 1987, p. 1669, 1960

{Human Rights Cocmmission)

Public Hearing and Petition for Declaratory Ruling as to
whether Montana Department of Institutions, a State
Governmental Agency may Employ only Female Cottage
Life Attendants at its Correctional Facility for
Female Youth under Certain Circumstances, p. 1495,
2107

Public Hearing and Petition for Declaratory Ruling as to
whether the Reasonable Demands of the Screening and
Selection of Adoptive Parents Requires
Consideration of the Race, Sex, Religion, Age,
Marital Status and Physical and Mental Handicap of
the Applicant Parents without Vieolating Section 49-
3-205, MCA, p. 2047

I-1X Sex Equity in Education under the Montana Human
Rights Act, p. 1663

(Workers' Compensation Division)

24.29.702 Self-Insurers, p. 1273, 1903

24.29,803 Payment of Compensation, p. 1671, 2060

24.29.3801 Attorney Fee Regulation, p. 2050

STATE LANDS, Department of, Title 26

I Shut-in 0il Royalties feor 0il and Gas Leases on
State Land, p. 1144, 2010

26.3.101 and other rules -~ Surface Leasing of State Land, p.
1547, 17

LIEUTENANT GOVEERNGCR, Title 30

(Montana Statehcod Centennial Commission)
I~IX Sanctioning Official Centennial Commemorative
Products and Projects, p. 1437, 2062

LIVESTOCK, Department of, Title 32

32.2.401 Department of Livestock Fees and Liceunses, p. 1950,
105

32.8.202 and other rule - Milk Freshness Dating - Clarifying
Responsibilities, p. 88

MILITARY AFFAIRE, Department of, Title 34

I-XX11 Montana State Veterans Cemetery, p. 2053
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NATURAL RESCURCES AND CONSERVATION, Department of, Title 36

(Board of Natural Resources and Conservation)

36.16.101 and other rules - Water Reservations - Applications
in the Yellowstone River Basin -~ Applications in
the Missouri River Basin - Reservation Changes and
Transfers, p. 920, 1584

(Board of Water Well Contractors)

36.21.410 Examinations, p. 1146, 1601

36.21.601 and other rules = Current Construction Standards -
Minimum Construction Standards for Water Wells in
Montana, p. 1148, 1699

(BPoard of 0il and Gas Conservation)

36.22.1242 Increasing the 0il and Gas Privilege and License
Tax, p. 742, 1063, 1384

38.4.120 and other rules - Intrastate Rail Rate Procesdings,
p. 135

REVENUE, Department of, Title 42

Gasoline Distributor’'s License Tax, p. 1673, 2012
Commercial Personal Property Budits, p. 1784, 2067

=II Industrial Machinery and Equipment Trend Factors =
Industrial Machinery and Eguipment Depreciation
Schedules, p. 1779, 1956, 2074

]

I-1v Child Support Debt Tax Offsets, p. 1864, 2065

I-v Emergency Telephone Service, ». 1574, 1963

I-1X Disclosure of Child Support Information, p. 1085,
1832

I-XI Classification Requirements for Class 18 Property

for Nonproductive, Patented Mining Claims =
Classification Requirements for Class 19 Property,
p. 1806, 106

I-XIV Administrative Income Withholding for Child
Support, p. 20

42.11.104 Retall Liquor/Wine Frice Restructuring, p. 1952

42.15.511 Energy Related Tax Incentives, p. 1675, 2011

42.17.105 Computation of Withholding Taxes, p. 1887, 2066

42.17.113 Reporting Requiremeants for Withholding Taxes, p. 98

42.17.120 Individual Liability for State Withholding Taxes,
p. 1443, 1835

42.21.101 and other rules - Personal Property Taxes, p. 1786,
1956, 2068

42.22.1101 and other rules - Net Proceeds On Miscellaneous
Mines, p. 1762, 2072

42.22,1201 Net Proceeds Tax on Cil and Gas Production, p.
1770, 2073

42.22.2101 and other rules - Gross Proceeds Tax on Coal
Production, p. 1757, 2079
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SECRETARY OF STATE, Title 44

1.2.419 Scheduled Dates for the Montana Administrative
Register, p. 1682, 2013

44.3.1737 and other rules - Processing and Counting of
Computer Election Services Votomatic Punchcard
Ballots, p. 1445, 1703

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I Interstate Compact on the Placement of Children, p.
1280, 1602

I Food Stamp Employment and Training Program, p. 153

46.5.621 and other rules - Child and Youth Care Facilities,
p. 511, 1579, 1814, 2080

46.5.1202 and other rules - Supplemental Payments to
Recipients of Supplemental Security Income, p.
1693, 2014

46.10.303 and other rule - AFDC Deprivation Reguirements and
Continuation of Assistance, p. 1690, 2015

46.10.304A Unemployed Parents in the AFDC Program, p. 1577,
1910

46,10.317 AFDC Protective and Vendor Payments, p. 10, 204

46.10.318 Policy of the AFDC Emergency Assistance Program to
Not Pay Recipient's Taxes, p. 248

46.10.324 and other rule - AFDC Eligibility of Minor
Custodial Parents and AFDC=related Medicaid
Eligibkbility, p. 1379, 1604

46.11.101 Adoption of Amendments to Federal Agency
Regulations Pertaining to the Food Stamp Program,
p. 152

46.12.102 and other rules - Medical Assistance Reimbursement
for Outpatient Drugs, p. 1684, 1967

46.12.514 and other rules - Early Periodic Screening
Diagnosis and Treatment (EPSDT), p. 12, 205

46.12.525 and other rules - Outpatient Physical Therapy
Services, p. 145

46.12.532 Reimbursement for Speech Pathology Services, p. 8,

207

46.12.550 and other rules - Home Health Services, p. 1687,
2017

46.12.555 and other rules - Personal Care Attendant Services,
p. 197

46.12.801 Prosthetic Devices, Durable Medical Equipment and
Medical Supplies, p. 755, 1911

46.12.1005 Transportation and Per Diem, Reimbursement, p.
2057, 161

46.12.1434 and other rules - Home and Communhity Services
Program, p. 1870, 2094

46.12.3601 and other rule - Non-institutionalized SSI-related
Individuals and Couples, p. 6, 208

46.12.3803 Medically Needy Income Standards, p. 2004, 163

46.13.302 and other rules - Low Income Energy Assistance, p.
1365, 1606
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46.13.403 Low Income Energy Assistance Program Method of
Payment, p. 1812, 2021

46.25.101 and other rules - Structured Job Search and
Training Program - Workfare, p. 746, 1084

46.25.711 and other rules - General Relief Assistance and
General Relief Medical Programs, p. 1292, 1615
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