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STAff OF MONTANA 
OEPARTMENf OF COMMERCE 

BEFORE fHE BOARD OF ~URSING HOMF ~DMINTSTRATORS 

In the matter af the proposed 
amendments of 8.34.403 con­
cerning board meetings, 8.34. 
407 concernin~ public infor­
mation, 8. 34.414 concerning 
examinations, 8.34.416 con­
cerning continuing education, 
R.34.418 concerning fees, 8. 
34.4]q concerning reinstate­
ment 

TO: All Interested Persons. 

NOTICE OF PROPOSED AMENDMENTS 
OF 8.34.401 BOARD MEETINGS, 
8.34.407 PUBL[C INFORMATION, 
8.34.414 FXAMINATTONS, 8.34. 
416 CONTTNUING EDUCATION, 8. 
34.418 FEE SCHFI"JllLF:, 8.34.419 
REINSTATEMENT 

NO PUBLIC HEARING CONTEMPLATED 

1. On April 13, 1987, the Board of Nursing Home 
Administrators proposes to amend the above-stated rules. 

2. The proposed amendment of 8.34.403 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 8-1035 and 8-1036, 
Administrative Rules of Montana) 

"8.34.403 BOARD MEETINGS (l) Regular meetings of the 
board -sKall be held tft-~ke-Meft~h~-e~-J~fte-aft8-Beeembe~-i" at 
least two times each year. Each member shall be advised ot 
business to be considered at least 7 days prior to any 
meeting. 

(a) 
(b) The annual meeting ehall be held in B~eemb~P the 

fall of each year. 
-- (3) ... 

(4) The chairman shall preside at all meetin~s of the 
board and shall coordinate the work of the board in order that 
the purposes may be served. He/she shall have general powers 
and duties of management usually vested in the office of 
chairman, Rnd shall have such other powers and duties as may 
be prescribed by the board, these bylaws or by law or related 
rules. 

(a) In the absence or disability or refusal to act as 
the chairman, the vice-chairman shall perform all the duties 
of the chairman, and when so acting k~ shall have the powers 
of and be subject to all the restrictions upon the chairman. 
The vice-chairman shall assist the chairman as requesterl. 

( 5) " 
Auth: 37-9-201, MCA Imp: 37-9-201, MCA 

3. These amendments are being proposed because the board 
needs more flexibility re~arding meetings, so as to assure 
total attendance at each board meeting and accommodate 
interestPd persons. Also, the chairman feels that in light of 
the current movement toward sexual equality and elimination, 
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changes to terms referring to exclusiv@ly masculine gender 
should he made at this time, 

4. The proposed amendment o( 8.34.407 will r~ad as 
follows: (new matter underlined, deleted matter interlined) 
(futl t2xt of the rule is located at page 8-1038, 
Administrative Rules of Montana) 

"8.34.407 PUBLIC INFORMATION (l) and (2) will remai.n 
the same. 

Ea1--P~elte-~eee~as-r~iA~ee·e~-~e~~ee~eea-by-~ke-bea~d-in 
~~aAti~y--~kall·be-~iveA-te-aAy-re~s~H-~~~~e•~tA~-~ke-sa~e-aHd 
rayiA~-~ke-ae~~al-ees~-~ke~eef.< 

fb} (a) 
Auth-: -·37-9-201, MCA Imp: 37-9-201, MCA 

5. The board feels that 8.34.407(2)(a) is redundant. 
6. The proposed amendment of 8.34.414 will read as 

follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 8-1040 and 8-1041, 
Administrative Rules of Montana) 

"8.34.414 EXAMINATIONS (1) anrl (2) will remain the 
same. 

f3}---ApplieaA£--~M~~---p~evtee···a---~eeeA~---pke~e~~aph 
arp~6Mt~a~e~y-2-lt2~-M-2-l/2U-tH-~i~e;-~€-~ke-keae-a-ske~lee~~ 
e'!lly~ 

f4~ (3) A€~e~--Nevembe~--ll;-·l983;--e-·Applicants for 
nursing home administrator examinations will be required to: 

(a) through (7) will remain the same." 
Auth: 37-1-131, 37-9-203, MCA Imp: 37-9-301 1 MCA 

7. The board no longer requi~es an applicant to 
provide a photograph as a result of a resolution adopted at 
the October 28, 1980 board me2ti.ng. This decision was never 
incorporated in the rules. The p~esent rule is archaic. The 
board feels that the phrase deleted in new subsection (3) is 
no longer necessary for clarification as the "grandfather" 
period has passed. 

8. The proposed amendment of 8.34.416 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 8-1041 and 8-1042, 
Administrative Rules of Montana) 

"8.34.416 CONTINUING EDUCATION (1) P~rs~a'!lt---~e 
re~~t~~~eA~s-iMpesed-ey-s~a~~~e;-e~€ee~~ye•JMly-l;-l983;-a All 
applicants for renewal of licenses and inactive registration 
shall have completed a continuing education course as ~ 
condition to establish eligibility for renewal. 

(2) will remain the same. 
(3) g~~ee~ive-Ja"~ary-l;-19~&-2~ Twent~ five hour• 0f 

continuing education will be required annua ly for renewal of 
license or renewal of inactive re~istration. 
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(a) t~ese-~e~seAe-~~aM£ed--a-lteeAse--a€~e~--JaA~a~y--l, 
l91~r--s~all--be--s~b5ee~---te--eke--eR~eatieAal--~e~MtPemeA~S 
s£a~ed-~be~e,-6~£-£ Ihe hours of continuing education will not 
c~mmence until January l of the year following the year of 
original license. 

(b) Any e~eese-e~ surplus hours earned in excess of 25 
h"urs in a calendar year may be carried over into the 
succeeding year, but shall be limited to 25 hours." 

Auth: 37-l-131, 37-9-203, MCA Imp: 37-9-203, 305, MCA 

9. The board feels that the deleted material is no 
longer necessary for- clarification. The "grandfather" period 
has passed. The material is ar-chaic. 

10. The proposed amendment of 8,24.418 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 8-1042 and 8-1043, 
Administrative Rules of Montana~ 

"8.34.418 FEE SCHEDULE (1) through (10) will remain the 
same. 

(ll) Completion of records for ~eeipPeeal--lieeAsiA~ 
licensin~ history shall require a fee of $10. 

(12 will remain the same." 
Auth: 37-1-134, 37-9-203, MCA (mp: .37-1-134, 37-9-203, 

304, MCA 

ll. The revised designation would be clearer and have 
a broader application. 

12. The proposed amendment of 8.34.419 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-1043, 
Administrative Rules of Montana) 

"8.34.419 REINSTATEMENT (1) An application for 
~einstatement of an expired license may be filed within 2 
y8ars of the dat~ of expiration, providen the applicant can 
establish to the satisfaction of the board that he continues 
to be tualified. aAd The aphltcation must be accompanied by 
arr-Qe inquent fees wh{ch s all not be refunded. 

f2}-->ke-ke}~e~-eE-aA-e~p~Ped~iieeAse-may-have--fke--same 
~ei"s*afe~~-wifkie--~·-yeaPs--e~-~ke-eate--e~-e~~iPaeiee--~~eA 
a~~liesfiee·tke~e€ePe-aee--~aymeAe--a€--all--ReliA~~e"t--€eesr 
~~evidee--£ke·-applie~At--eae-estael~sk-te-tke-satis€~etiaA-a~ 
tke- boa"d -that -ke -eeA e tPH<es- ~e-ee -~~a H· f. tl!!e ... 

Auth: 37-l-131, 37-9-203, MCA Imp: 37-1-131, 37-9-203, 
305, MCA 

13. 8.34.419(2) is redundant, and is therefore not 
necessary for clarification. Part of (2) has been 
incorporated into (l) for added clarification. 

14. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to 
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the Board of Nursing Home Administrators, 1424 Qth Avenue, 
Helena, Montana 59620-0407, no later than April 9, 1987. 

15. If a person ~o~ho is directly af~ecteci by the 
proposed amendments wishes to express his data, views or 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit this request 
along with any comments he has to the Board of Nursing Home 
Administrators, 1424 9th Avenue, Helena, Montana 59620-0407, 
no latec than April 9, 1987. 

16. If the board receives requests for a public hear\n~ 
on the proposed amendments from either 10% or 25, ~o~hiche~er 
is less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee 
of the legislature, From a governmental agency or 
subdivision, or from an association having no less than 25 
members who will be directly affected, a public hearing will 
be held at a later date. Notice of the hearing ~o~ill be 
published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been 
determined to be 17 based on the 177 licensee~ in Montana. 

BOARD OF NURSING HOME 
ADMINISTRATORS 
VERA GERKE, CHAIRMAN 

BY:~~~ .. ~~ 
KE. c ~ECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State March 2, 1987. 
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SfAT~ 0f MONTANA 
DEPARTME~f OF COMMERCE 

RFFORE fHE BOARD OF PHARMACY 

In the matter of the proposed 
amendment• ~f 8.40.404 con­
cerning f!e schedule and 8. 
40.1209 concerning fees 

NOTICE OF PROPOSED AMENDMENTS 
OF 8.40.404 FFF. SCHEDULE AND 
8.40.1209 FEES 

NO PUBLTC HEARING CONTEMPLATED 
TO: All Interested Persons. 

l. On April 13, 1987, the Board of PhaL"macy prr:>poses to 
amend the above-statRd rules. 

2. The proposed amendment of 8.40.404 will read as 
follows: (new matter underlined, deleted matteL" interlined) 
(full text of the rule is located at pages 8-1134 and 8-1135, 
Administrative Rules of Montana) 

"8.40.404 FEE SCHEDULE 
(T}---xppTication· for reciprocity 
(2) Original registration for pharmacist 
(3) Pharmacist annual renewal fee 
(4) Pharmacist late renewal 
(5) Certified pharmacy original certi­

fication (includes original, change 
in location, and chan~e in 
ownership) 

(6) 
(7) 
( 8) 

Certified pharmacy annual renewal fee 
Certified pharmacy late renewal fee 
Class IV facility, certified pharmacy 
license, ( original and renewal) 

(9) through (12) will remain the same." 

$225.99 
§9,99 
49T(:Hl 
89-.99 

i99-.99 
jl§,.99 

H9.99 

§9-.99 

$250.00 
60.00 
rr.-uu 

liO.UU 

200.00 
TIJ1J.\JU 
7t)l').1)Q" 

75.00 

Auth: 37-l-134, 37-7-201, 50-32-103, MCA Imp: 
37-1-134, 37-7-201, 303, 321, 50-32-103, MCA 

3. The proposed amendment of 8.40.1209 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 8-1177 and 8-1178, 
Administrative Rules of Montana) 

"8.40. l2Q2_KEES (l) through (l)(b) will remain the 
same. 

(c) dispense - pharmacies 
(d) and (e) will remain the same." 

$2h99--$35.00 

Auth; 37-l-134, 37-7-201, 50-32-103, MCA Imp: 
37-l-134, 37-7-201, 303, 321, 50-32-103, MCA 

4. The amendments are being proposed by the board to 
keep fees commensurate with costs of operating board programs. 
The proposed fees are necessary to cover costs. 

5. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Pharmacy, 1424 9th Avenue, Helena, Montana, 
59620-0407, no later than Apri 1 9, 1987. 
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6. If a person who is dir@ctly affected by che proposed 
amendments wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
comments he has to the Board of Pharmacy, 1424 9th Avenue, 
Helena, Montana 59620-0407, no later than April 9, 1987. 

7. tf the board receives requests for a public hearin2 
on the proposed amendments from either 10% or 25, whichever 
is less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee 
of the legislature, from a governmental a2ency or 
subdivision; or from an association havin~ no less than 25 
members who will be directly affected, a public hearing will 
be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten percent 
of those persons directly affected has been determined to be 
104 based on the 1049 licensees in Montana. 

BOARD OF PHARMACY 
ANTHONY J. fRANCISCO, R.Ph. 

BY:~~·~ 
~COLBO~CTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State March 2, 1987. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF REALTY REGULATION 

In the matter of the proposed 
amendment of 8.58.419 concern­
ing suspension or revocation 
and violations 

NOTICE OF PROPOSED AMENDMENT 
OF 8.58.419 SUSPENSION OR 
REVOCATION - VIOLATION OF 
RULES - UNWORTHINESS OR 
INCOMPETENCY 

NO PUBLIC HEARING CONTEMPLATED 
TO: All Interested Persons: 
1, On April 13, 1987, the Board of Realty Regulation 

proposes to amend the above-stated rule. 
2. The proposed amendment of 8.58.419 will read as 

follows: (new matter underlined, deleted matter ipterlined) 
(full text of the rule is located at pages 8-1610 through 
8-1612, Administrative Rules of Montana) 

37-51-203, MCA 

3. The Board of Realty Regulation felt this rule was 
necessary to provide for full disclosure of all details 
regarding a real estate transaction, This would protect both 
the buyer and seller, as well as the licensees involved but 
not receiving the excess compensation. 

4. Interested persons may submit their 
arguments concerning the proposed amendments 
Board of Realty Regulation, 1424 9th Avenue, 
59620-0407, not later than April 9, 1987, 

data, views o~ 
in writing to th~ 
Helena, Montan~ 

5, If a person who is directly affected by the 
proposed amendment wishes to express his data, views or 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit this request 
along with any written comments he has to the Board of Realty 

Regulation, 1424 9th Avenue, Helena, Montana 59620-0407, no 
later than April 9, 1987. 

6. If the board receives requests for a public hearing 
on the proposed amendments from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, 
or from an association having no less than 25 members who 
will be directly affected, a public hearing will be held at a 
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later date. Notice of the hearinp will be published in the 
Montana Administrative Register. Ten percent of those persons 
directly affected has been determined to be 470 based on the 
4700 licensees in Montana. 

BOARD OF REALT~ REGULATIO~ 
JOHN DUDIS, CHAIRMAN 

BY:~f.~ 
K~ COL~RECTOR 
DEPARTMENT Of COMMERCE 

Certified to the Secretary of State, March 2, 1987. 
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STATE OF MO~TANA 
DEPARTMENf OF COMMERCE 

BEFORE THF OOARD OF SO~fAL WORK EXAMI~ERS 
AND PROFESSIONAL COUNSELORS 

In the matter ~f the proposed 
amendments of 8.61.404 con­
cerning fees, g,6l.l203 con­
cerning fees, and adoption of 
new ~ules concerning hours, 
credits and carry over; 
accreditation and standards; 
reporting requirements; 
noncompliance; annual license 
renewal 

NOTICE OF PROPOSED AMENDMENTS 
OF 8.61.404 PEE SCHEDULE, 8. 
61.1203 FEE SCHEDULE, AND 
ADOPTION OF NEW RULES I. 
HOURS, CREDcTS, AND CARRY 
OVER, II. ACCREDITATION AND 
STANDARDS, III. REPORTING 
REQUIREMENTS, IV. NONCOMPLI­
ANCF, V. ANNUAL LICE~SE 
RE~EWAL 

NO PUBLIC HEARING CONTEMPLATED 
TO: All Interested Persons. 
1. On April 13, 1987, the Board of Social Work Examiners 

and Professional Counselors proposes to amend and adopt the 
above-stated rules. 

2. The proposed amendment of 8.61.404 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-1669, 
Administrative Rules of Montana) 

"8. 61.404 FEE SCHEDULE 
(1) Application fee 
(2) Original liee"see license fee 
( 3) Exam fee 
(4) Renewal fee (based on biennial 

renewal) 
(5) Continuing education accreditation 

fee (for providers) 
(6) Continuin~ education accreditation 

fee (for 1censee) 11 

Auth: 37-1-134, 37-22-201, MCA 
37-22-302, MCA 

$51=1.99 
~5.99 
5fh99 

Imp: 

$ 75.00 
120.00 
~ 
15o."O"O" 

25.00 

10.00 

37-1-134, 

3. RATIONALE: 
increasing program 
order for the Board 
because the Board 
program. 

The fee increases are proposed because 
area costs require increased revenue in 

to operate in a fiscally sound manner and 
must implement a Continuing Education 

4. STATEMENT OF REASONABLF NECF.SSITY: Section 37-1-134, 
MCA, requires all licensing boards to set fees commensurate 
with program area costs. These are the fees the Board has 
determined are necessary to cover administrative costs for the 
program areas. 

5. The proposed amendment of 8.61.1203 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-1674, 
Administrative Rules of Montana) 

MAR Notice No. 8-61-5 5-3/12/87 
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(2) Original license fee 
(3) Examination fee 
(4) Renewal fee 
(S) Continuin education accreditation 

ee or prov1 ers 
(6) Continuinf education accreditation 

fee (for icensee)" 

$~g,gg 

~g~gg 

~g,gg 

+5~ee 

Auth: 37-1-134, 37-23-103, MCA Imp: 
37-23-306, MCA 

10.00 

37-l-134, 

6. RATIONALE: The fee increases are proposed because 
increasing costs require increased revenue in order for the 
board to operate in a fiscally sound manner and because the 
board must implement a continuing education program. 

7. STATEMENT OF REASONABLE NECESSITY: Section 37-1-134, 
MCA, requires all licensing boards to set fees commensurate 
with program area costs. These are the fees the board has 
determined are necessary to cover administrative costs for the 
program areas. 

8. The proposed new rules will read as follows: 

"I. HOURS, CREDITS AND CARRY OVER (1) Each licensee of 
the Board of Social Work Examiners and Professional Counselors 
shall earn 20 clock hours of accredited continuing 
professional counselor education for each year after 1986. 
Clock hours or contact hours shall be the actual number of 
hours during which instruction was given. 

(2) If a licensee completes more than 20 hours of 
continuing education after 1986, excess hours in an amount 
not to exceed 10 hours may be carried forward to the next 
year. 

(3) Any licensee over the age of 70 may apply for an 
exemption from the Continuing Professional Counselor Education 
requirements of these rules by filing a statement with the 
board setting forth good faith reasons why he or she is unable 
to comply with these rules and an exemption may be granted by 
the board." 

Auth: 37-1-121, 37-23-103, MCA Imp: 37-23-101, 103, 
205, 211, MCA 

"II. ACCREDITATION AND STANDARDS The following 
standards shall govern the approval of continuing professional 
counselor education activities by the board: 

(l) They shall have significant intellectual or 
practical content, and the primary objective shall be to 
1ncrease the participant's professional competence as a 
Professional Counselor. 

(2) They shall constitute an organized program of 
learning dealing with matters directly related to the pr~ctice 
of professional counseling, professional responstbtlity or 
ethical obligation of professional counselors. 
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(3) Providers of continuing professional counselor 
education shall apply to the board for accreditation. 

(4) Applicants shall demonstrate that the offered course 
complies with the standards." 

Auth: 37-l-121, 37-23-103, MCA 
205, 211, MCA 

Imp: 37-23-101, 103, 

''III. REPORTING REQUIREMENTS (1) Each licensee shall 
submit an affidavit on a form approved by the board attesting 
to the number of accredited continuing education hours 
completed each year. Said affidavit shall be filed as part 
of licensee's renewal. 

(2) Licensees and course providers may inquire in 
advance of continuing education activity for board 
ace red ita t ion. 

(3) The board shall appoint a continuing education 
review committee which shall assist the board in approving 
courses, papers, workshops, and other activities designed to 
meet continuing education requirements of licensed 
professional counselors." 

Auth: 37-1-121, 37-23-103, MCA Imp: 37-23-101, 103, 
205, 211, MCA 

"IV. NONCOMPLIANCE (1) In the event that a licensed 
profess1onal counselor shall fail to comply with these rules 
in any respect, the board shall promptly send a notice of 
noncompliance. The notice shall specify the nature of t~e 
noncompliance and state that unless the noncompliance lS 
corrected or a request for a hearing before the board is made 
within 30 days, the statement of noncompliance shall be an 
instance of unprofessional conduct." 

Auth: 37-1-121, 37-23-103, MCA Imp: 37-23-101, 103, 
205, 211, MCA 

licenses 
licenses 
issued 
prorated. 

ANNUAL LICENSE RENEWAL 
expire on December 31 

expire December 31, 1987. 
other than the uniform 

Auth: 31-l-134, 103, 205, MCA 

Professional 
of each year. 

Fees for initial 
renewal date 

counselor 
Current 

licenses 
will be 

Imp: 37-23-205, MCA 

9. RATIONALE: (Proposed new rules I-IV) The rules are 
proposed to set forth the standards the board feels are 
necessary for maintaining professional competency as a 
professional counselor. 

10. STATEMENT OF REASONABLE NECESS1TY: (Proposed new 
rules I-IV) The rules are proposed because section 
37-23-205, MCA, requires proof of completion of continuing 
education requirements for license renewal and section 
37-23-l03(d), MCA, requires the board to establish 
requirements for continuing education that are conditions for 
license renewal. 
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11. RATIONAL!':: !Proposed new rule V) 
proposed to establish a uniform renewal 
professional counselor licenses. 

The 
date 

rule 
for 

is 
all 

12. STATEMENT OF REASONABLE NECESSTfY: (Proposed new 
rule V) The rule is necessary to allow adequate planning 
and allocation of board and staff time and avoid confusion. 

13. Interested persons may submit their data, views or 
arguments concerning the proposed amendments and adoptions in 
writing to the Board of Social Work Examiners and Professional 
Counselors, 1424 9th Avenue, Helena, Montana 59520-0407, no 
later than April 9, 1987. 

14. If a person who is directly affected by the 
proposed amendments wishes to express his data, views or 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit this request 
along with any comments he has to the Board of Social Work 
Examiners and Professional Counselors, 1424 9th Avenue, 
Helena, Montana 59620-0407, no later than April 9, 1987. 

15. If the board receives requests for a public hearing 
on the proposed amendments and adoptions from either 10% or 
25, whichever is less, of those persons who are directly 
affected by the proposed amendments and adoptions, from the 
Administrative Code committee of the legislature, from a 
governmental agency or subdivision, or from an association 
having no less than 25 members who will be directly 
affected, a public hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Registe~. Ten pe~cent of those persons 
directly affected has been determined to be 15 based on the 
149 social work examiner licensees and 5 based on the 54 
professional counselor licensees in Montana. 

BOARD OF SOCIAL WORK 
EXAMINERS AND PROFESSIONAL 
COUNSELORS 
PATRICK J. KELLY, CHAIRMAN 

BY:~f.~ 
K~COL~RECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, March 2, 1987. 
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STaTF OF ~O~T~N~ 
nRPART~F~T OF CO~MERCF 

FIF:FORF THF FIOARfJ OP MJT,K f'ONTROT. 

Tn thP m~ttPr nf thP prnpnRed 
amendmf'nt nf Rul~ R.86,301 
!6) (~) "s it rf'lates to thP 
formula for fixing the Class 
I producer price 

NOTICE OF PURT.Tr HRARTNr, ON 
THF PROPORFD ~MENDMF.NT OF 
RilLE R.R6.101 !6) (a) 

PRICING Rllr.J'cS 

DOCKET t77-87 

TO: ALL LTrENREES UNDER THE MONTANA Mtt.K CONTROL ACT (SEf:TTON 
81-23-101, MrA, ~NO FOL!,OWTNG) AND TO Af,f, TNTERFSTED 
PERSONS: 
l. On Prid,.y, April 24. 1987 "t 9:30 ,..m. or aR Ronn 

thPre,.fter, as interested pl"rRnns can be heard, a puhlic 
hearing will be held in the SRS auditorium at 111 SandPrs, 
Helena, Montana. 

Th~ hearing will rontinuf' at said place 
thereafter, until all intrrestf'd persons 
opportunity to be heard and to submit 
argumentg. 

from day to di'!y 
have had a fair 

d~t~, views nr 

2. The hPRring will be held at the rf'quest of Mr. 
Kenneth M. Kelly, authori~Pd "gent and rPpresentative of 
various milk processors in the statP of Montana. The 
procesRorA inrludP BPatrice Dairy Produrts, Inc., with 
processing plantR lnratPd in Billings, G~Pat Palls, Kalispell 
and MisBoula; Country Classic Dairies, In~. in Rozeman; Vita 
Rirh Dairy in H;,vrP; Fguity Supply Comp,.ny, Inc. in KaliRpP11; 
i'!nd C']ovPr Leaf Dairy Inc. in HPlPnil. ThP purposP for thP 
hParing i.R to amend Rult> 8.R6.301 (6)(;,) to chang" t.hP formulA 
for fixing the Class r producer price as shown below. IFull 
t .. xt o.f the rule ;,. loC'ated "' pages 8-2'i1q through R-2549, 
AdminiRtrative RuJPR of Monta.nt'll(new matt~r nnrl~rlinerl, 
deletPd mattPr intPrlined) 

"8.86.101 PRICJ"G RULES 
(]) 

( 6) 

fa+--~he-m~n~mHm-~r~e~~-wh~~h-~h~++-h~-~~~d-to--~r~d~~~r~ 
by-d+eer~bHeore-~n-the-ftt~e~-~f-Moneaft~-fth8f~-be-~~+,.H+~ted-by 
~~ther-a~~!y~ng-ehe-fle~ib~e-eeonom~e-~orma!a-de~er~bed--be+~w 
or-th~-M+nft~eoe~-W+eeone±n-eerieA-plH~-thre~-dolf~r~-wh+eheYer 
"r+~e-+M-l~wer.--The--@±ex~b+e--eeonem±e--£ormM+a--at+l~P.e9--~ 
N~vPmher 7 --+969--hAee--e~Hall+ng--t99 7 --~~-+n~ervaf-of-4.5-And 
e~n~±eee-e£-e~vPn-f~+-£AetoreT--~he-fAe~or~-~"d-the~r-nee+gfted 
we~ghe~-are-Ae-fol+owe~ 

fH 

+H+ 

I'JieT9R 
Hft~m}~ym~n~-Hv8v 

f6v~~--+3T8---e+-+-f9A+-TA; 
Hftemployment-M'P 
+6T6~--+6.f---e+-·-~ae+-.+A 
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w~~k+y-w~~~~---~~P~~-P~T~~~~ 

+R~v•~~ri-~~~-s~~~en~++y 

"'"':iH~~eri+ 
P~~~~·-R~~~~¥~~-by-P~~m~P~ 

M'l'---f£~~---£49-•-+AA+ 
M~~ee-Re~ry-F~~d 
lll+fi~t-1-l'~t-H,.y ' 
Pr~ee~-Pe~d-~y-P~tr~er~-~-HvST 
f£6:;1-•-+99+ 

Ti'i''l~!H·>.Q 

dno;~q"'~ 

.. 4A9AA9A9 
T4l:'l9A'l~5 

*Ne~B~--~he-re~er~ed-revi~e~--weekiy--w~ge--~e~a-1---~r~~~~e--+~ 
~ea~en8lly--6d:j~a~ed--hy-dividing-eeeh-~en~h~~-rev~a~d-£igHr~e 
hy-the-£oliewing-£,.etera~--Jan.---.986~t-Feb.---.983~t-Mareh-­
.9AA9t--A~r+-1------•9B~i't--May-----,99ltt-JHne---l•A953t-JHly-­
i•B+65t-AHgH~~---+.9~6+t-Se~~·---+•9i36t-8ee.---1 .. 9}9~t-Nev.-­
}•B94i't-Bee.---.9'lll5T- , 

•he-l'e+~ew+ng-~,.b~~-will-he-Ha~~--+n--eo~~H~~ng--~ro~Me~r 
ror~ee"~ 

PredHeer-~riee-de~~r~i"a~ion--Haing--ebove--rer~Hf~--w*th 
Nove~ber,-1969---+99-~tnd-an-~nterval---4•5 

F9RM8I:.A-:,%NBB!f PRfi'!B-PSR eW'l' 
i'9t.~---i'R~.6 $1i'TR6 
~96.9---i'9'l.6 ~3.9'l 

219.5---2+4·+ ~'l.~2 
215•9---~+8•6 t~v55 
~l'lT5---i'i'3Tf f3v~8 
~~4.9---22~.6 +.4 .. 91 
2~8.5---~32.1 14 .. ~4 
i'3'l.Q---i'36T6 +.4.4:;1 
23:;1.5--~24iTl t4T~9 
24~.9---245.6 14.93 
~46,5---i'SA.l +.5vt6 
~5+.9---~54•6 tS.'lQ 
255.5---;>59.+ ~576~ 
~69.9---~6~76 ~5.85 

~64·5---268·+ ~6798 
~69TA---~~~T6 t~T3~ 
~~3T5---~~:;~.~ ln7~4 
~~879---=8~76• ~6T~~ 
i'8%.5---~86T~ ~~.AQ 
~8:;1,9---~9RT6 ++•?.~ 

(a) The minimum prices which shall hP pa.iil tn proiln<:ers 
by distributors in the state of Montana sha.ll he thP min point 
of t.he Basic Formula Price for the second prP.rf>ding month 
expressed in dollars and cents olus t.he Class T Di ffer,ont.ial 
of two dollars and twenty-five cents CA2.25J. The R~sin 

Formula Price will utilize the Minnesota-Wisconsin seriP~ 
pri<:e as reported by thP. departmP.nt of agriculturP in 
Minneapolis for thE" month, ,,djust->d t0 a 3.~0% hut:terfat hi'l.oi.~ 
to dP.terminP the applicahlH hrarkAt nf thP AaRir Fnrmul~ PricP 
to be USPd. 
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Purl'luant to thf' above pr1r.ing formula, the following 
table will be used 1n computing Class I prices to be paid to 
producf'rs: 

BI\SIC FORMULA rug: . 

10.~0 - 10.72 
1 o. 73 - tn.q~ 

10.96 - 11.18 
11.19-11.41 
11.42 - 11.64 
11.6~ - 11.87 
11.88 - 12.10 
12.11 - 12.]3 
12.34 - 12.56 
12.57- 12.79 
12.80 13.02 
11.03 13.25 
13.26 - 13.48 
13.49- 13.71 
13.72 - 13.89 
13.85 - 14.17 
14.18 - 14.40 
14.41 - 14.63 
14.64 - 14.86 
14.87 - 15.09 

(b) 

3. The petition was 
81-23-302 and 2-4-315, MCA. 
in section 81-23-102, MCA. 

CLASS c PRTC~ PER CWT 
FOR 1.50% BUTTERFAT 

submitted pursuant to sections 
The proceedings ~re contemplated 

4. The rationale for the proposed action is to align 
producer pricPs in Montana with adjacent and surrounding areas 
RO that prirPR sPt en~b]P distributors to bP competitive with 
pricing and mat·kPting conditions as in areas adjacent to and 
surrounding Montana to stabili7<' the marketing of milk. 

5. Specific factors which thR Board will take into 
conRideration in th,..,e proceedings wi.ll inrlude, but. may not 
be limited to thP. following: 

al The cost factors in producing milk, including thosP 
l'Pt forth in section 81-23-302(5l(cl, MCA; 

bl 'l'hP prices of milk in adjacent and Rnrrnunding 
areas; 

c) The current and prospective supplies of milk in 
relation to current and prospective demand for such milk for 
all purposes; 

dl 'l'he supplieR of milk Jn adjacent and surrounding 
a reasj 

Pl The altPrnate opportunities, both farm and nonfarm, 
presPntly open to milk producers. 

fi. P~rts within the Rb~rd'~ own knowledge which it may 
rely upon inrlude the following• 

~~ ThP current Montana producer pricP ;., $11.9R per 
hundredweight for milk tPsting 1.~0' huttPrfat. 
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b) The Board takPs official not ~P of thP f~rt that thP 
M-W price series plus a different al of S2.25 wonld h"VP 
resulted in the producer price being h gher in 11 of 6~ months 
from November 1981 through January 31, 1987. 

c) Producer prices in areas adjacent to ""d surrounding 
Montana for January 1987 are aR follows: 

TARLE II 

CLASS I CLASS lT ri,ASS III BLEND 
PRICE PRICE PRICE PRICE 

Oregon-Washington $13.86 $12.18 $11.70 **$12.61 
PugFt Sound-Inland 13.76 12.18 11.70 12.~8 

s.w. Idaho - E. nregon 13.41 12.0~ 11.70 12.08 
Western Colorado 11.91 12.03 11.70 13.44 
Great Basin 13.81 12.03 11.70 12.85 
Eastern Colorado 14.64 12.03 11.70 13.72 
Lake Mead 13.51 12.08 11.70 12.77 
Rapid City 13.96 11.70 ] 3. 02 
North Dakota 13.11 12.03 11.23 *12.08 
Montana 13.78 12.04 10.23 12.70 

* indicates December 1986 prices 
** indicates price at test 

d) Suppl;es of milk in areas adjacent to and 
surrounding Montana for January 1987 are as follows: 

Oregon-Washington 
Puget sound-Inland 
s.w. Idaho - E. Oregon 
Western Colorado 
Great Basin 
Eastern Colorado 

TABLE III 

CLASS J CLASS II CT,ASS I II 
UTJLJZATJON UTILIZATION UTILIZATION 

75,200,364 
86,989,3lq 
10,805,131 

6,748,730 
55,058,843 
56,823,951 

15,460,24fi 
18,320.6qo 
4' 6~'), 4fi 1 

373,228 
5,133,348 

12,688,184 

82,844,664 
ll~,)q0,116 

38,115,033 
1 ,411,1'118 

~7.329,638 
20,003,fi58 

e) Cost of transporting milk ;n .1\.RM Ru]P 8.86.301 !9) 
are as follows: 

TI\RLF. TV 

DISTANCE MAXIMUM FRETGHT ALLOWANCE 

25 to 50 miles $ .25 
51 to 75 miles .40 
76 to 100 mil"'" .50 
101 to 150 miles .64 
l 51 to 200 miles .85 
201 to 250 miles 1. 06 
251 tn 300 miles 1. 28 
301 to 150 miles 1. 49 
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7. The burden is on the petitioner, Mr. Kenneth M. 
Kelly and his constituents whnm he represents, to prove there 
is a need to amend the producer formula and that the proposed 
amendments will, in fact, result in prices that Rre fair and 
equitable, and will provide the market stability that is 
mandated by law. 

8. Interested persons may participate and present data, 
views or arguments pursuant to Section 2-4-302, MCA, either 
orally or in writing at the hearing or by mailing the same to 
the Milk Control Bureau, 1520 East Sixth Avenue, Helena, 
Montana, 59620, no l~ter that April 20, 1987. 

9. Mr. Geoffrey L. Brazier, 1424 Ninth Avenue, hAs 
been appointed as presiding officer and hParing exAminer tn 
preside over Rnd conduct the hearing. However, the Montana 
Board of Milk Control will sit in convened session at the 
hearing. 

10. The authority for the Board to take the action and 
adopt rules as proposed is in section 81-23-302, MCA. Such 
rules if adopted in the form as proposed or in a modified 
form, will implement section 81-23-302, MCA. 

MONTANA BOARD OF MILK CONTROL 
Curtis c. Cook, Chairman 

BY: 

Certified to the Secretary of State March 2, 1987. 
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BEFORE THE DEPARTMENT OF COMMERCE 
OF STATE OF MONTANA 

BOARD OF HOUSING 

In the matter of the 
amendment of Rule 8.111.202 
meetings of the board 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 8.111.202 
MEETINGS OF THE BOARD 

o£ housing NO PUBLIC HEARING 
CONTEMPLATED 

TO: All Interested Persons. 

1. On April 13, 1987, the Montana Board 
proposes to amend rule 8.111 .202, which clarifies 
policy with regard to the means by which the board 
notice of its meetings. 

2. The rule as proposed to be amended 
follows: 

8.111.202 MEETINGS OF THE BOARD 
board are open 

of Housing 
the board's 
shall give 

provides as 

3. The board finds it necessary to develop a definitive 
procedure by which notice can be given of meetings of the board 
or its committees to the public. This procedure includes a 
means of giving notice of regular, special, or emergency board 
meetings and will allow for efficient means for notice to those 
interested persons who may wish to participate in meetings of 
the board. 

4. Interested parties may submit their data, views and 
arguments concerning the proposed amendments in writing to Jay 
McLeod, administrator of the Montana Board of Housing, 2001 
Eleventh Avenue, Helena, MT 59601, no later than April 9, 1987. 
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5, The authority of the agency to make the proposed 
amendment is based on sections 90-6-104 and 90-6-106, MCA, and 
the implementing section is 90-6-105, MCA. 

MONTANA BOARD OF HOUSING 
I - . -.><-

By: Ja; ·::~~te1, A~;;;r;f);~~;~ 
Certified to the Secretary of State, February~· 1987. 
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BEFORE THE FISH AND GAME COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the 
proposed amendment of 
ARM 12.6.901 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED AMENDMENT 
OF ARM 12.6.901 
ESTABLISHING A NO-WAKE 
SPEED ON PORTIONS OF 
HARRISON LAKE 

TO: All Interested Persons: 

1. On April 6, 1987, a public hearing will be held at 
the City of Bo~eman Public Library, 220 E. Lamme, Bozeman, 
Montana, at 7 p.m., to consider the proposed amendment of Rule 
12.6.901 pertaining to a no-wake speed on portions of Harrison 
Lake. 

2. The rule as proposed to be amended provides as 
follows: 

12. 6. 901 WATER SAFETY REGULATIONS Subsections 
through i(b) remain the same. 

(1) 

(c) The following waters are limited to a controlled no 
wake speed. No-wake speed is defined as a speed whereby there 
is no "white" water in the track or path of the vessel or in 
created waves immediate to the vessel: 

Broadwater County: (A)on Canyon Ferry Reservoir: White 

Carbon County: 

Daniels County: 
Fergus County: 

Flathead County: 

Hill County: 
Lewis & Clark Co: 

5-3/12/87 

Earth and Goose Bay, within 300 feet 
of dock or as buoyed. 
(A) on Cooney Reservoir: 

Willow Creek arm as buoyed; 
Whitetail Reservoir 

all of 

(A}upper & lower Carter Ponds; 
(B)Crystal Lake 5:00 a.m. to 10:00 
a.m. and 7:00 p.m. to 11:00 p.m. each 
day; 
(A)on Flathead Lake: Bigfork Bay 
(B)Beaver Lake (near Whitefish) 5:00 
a.m. to 10:00 a.m. and 7:00 p.m. to 
11:00 p.m. each day; 
(A)Beaver Creek Reservoir 
(A) on Canyon Ferry Reservoir: Yacht 
Basin, Cave Bay, Little Hellgate, 
Magpie Bay & Carp Bay within 300 feet 
of dock or as buoyed; 
(B) on Hauser Reservoir: Lakeside 
marina and Black Sandy beach within 
300 feet of the docks or as buoyed; 
(C) on upper Halter Lake: Gates of 
Mountains marina within 300 feet of 
docks or as buoyed; 
(D)on Holter Lake: bureau of land 
management boat landing as buoyed, 

MAR Notice No. 12-2-147 



T~incoln County: 

Madison Count 

Missoula County: 

Subsections 1(d) 
AUTH: 87-1-303, 
23-1-106 (1), MCA 
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Juniper Bay, Log Gulch, Departure 
Point, ~lerriweather Camp, and Holter 
Lake lodge docks. 
(A) Sav<'\ge Lake during the hours of 
5:00 a.m. to 10:00 a.m. and from 7:00 
p.m. to 11:00 p.m. each day1 
(A) on Harrison Lake (Willow Creek 
Reservoir : a of Willow Cree Arm 
and Norwe ian Arm as buo ed; 
(A Clearwater River from the outlet 
of Seeley Lake to the first bridge 
downstream from Camp Paxson swim 
dock; 
(B)on Holland Lake: Holland Lake 
Lodge and the Bay Loop campground 
within 300 feet or as buoyed. 

through 2 remain the same. 
23-1-106 (1), MCA IMP: 87-1-303, 

3. This rule is being amended in response to a 
complaint pointing out the danger posed to other water users 
by high speed boating in narrow portions of Harrison Lake. 
The amendment must be reviewed and approved by the Department 
of Health and Environmental Sciences before becoming 
effective, as required by Section 87-1-303, MCA. 

4. Interested parties may submit their data, views and 
arguments concerning the proposed rule in writing to Eileen 
Shore, 1420 East Sixth, Helena, Montana 59620, no later than 
April 13, 1987. 

5. Eileen Shore has been designated to preside over and 
conduct the hearing. 

Certified to the Secretary of State __ Ma_r_c_h_2 ___ , 19 8 7 • 

MAR Notice No. 12-2-147 5-3/12/87 



-244-

BEFORE THE FISH AND GAME COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the amendment) 
of ARM 12.6.901 relating to ) 
prohibiting motorboats on ) 
portions of the Bighorn River ) 

NOTICE OF PROPOSED 
AMF.NnMP,N'r nF' ARM 
12.6.901 PERTAINING TO 
PROHIBITING MOTOR OR ENGINE 
OPERATED VESSELS ON THE 
BIGHORN RIVER FROM AFTERBAY 
DAM TO THE BIGHORN ACCESS 
AREA. NO PUBLIC HEARING 
CONTEMPLATED 

TO: ALL INTERESTED PERSONS 

) 
) 
) 
) 
) 

1. On April 20, 1987, the Fish and Game Commission 
proposes to amend Rule 12.6.901. 

2. The rule as proposed to be amended provides as 
follows: 

"12.6.901 WATER SAFETY REGULATIONS (1) In the interest 
of public health, safety, or protection of property, the 
following regulations concerning the public use of certain 
waters of the state of Montana are hereby adopted and 
promulgated by the Montana fish and game commission. 

(a) The following waters are closed to use for any 
motor-propelled water craft except in case of use far official 
patrol search and rescue, maintenance or hydroelectric 
projects and related facilities with prior notification by the 
utility, or for scientific purposes; 

Beaverhead County: Big Hole River 
Big Horn County: Arapooish access area 

Cascade County 

Custer County: 
Deer Lodge County: 
Gallatin County: 
Granite County: 
Hi 11 County: 

0>-3/12/87 

That portion of the Bighorn 
River from Afterbay Darn to the 
Bi1 Horn access area. 
Srn~th River 
That portion of the Missouri 
River from the Burlington 
Northern Railway Bridge No. 
119.4 at Broadwater Bay in Great 
Falls to Black Eagle and that 
portion of the Missouri River 
from the Warden Bridge on lOth 
Avenue South in Great Falls to 
the floater take-out facility 
constructed near Oddfellows Park 
at Broadwater Bay as posted. 
Branum Pond 
Big Hole River 
Bozeman Ponds 
Bear Mouth rest area pond 
Bearpaw Lake 
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Jefferson County: 
Lewis & Clark County: 
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Park Lake 
Wood Lake 
Spring Meadow Lake 

Hadison County: Big Hole River 
Meagher County: Forest Lake - Smith River 
Missoula County: Frenchtown Pond - Harpers Lake 
Ravalli County: Twin Lakes 
Richland County: Gartside Reservoir 
Silver Bow County: Big Hole River 
Toole County: Henry Reservoir-Fitzpatrick Lake 
(1) (b) through (2) will remain the same. 
AUTH: 87-1-303, 23-1-106, MCA; IMP: 87-1-303, 23-1-106, 

3. The Fish and game Commission is proposing this 
amendment to its rule to prohibit motorboats on designated 
portions of the Bighorn River. This portion of the river is 
so extensively used by floaters that motorboat activity would 
create serious safety hazards for those in non-motorized 
vessels. The Commission also wishes to protect the shoreline 
from erosion that would take place with the use of motorized 
vessels. The amendment must be reviewed and approved by the 
Department of Health and Environmental Sciences before 
becoming effective, as required by Section 87-1-303, MCA. 

4. Interested persons may present their data, views or 
arguments concerning the proposed amendments in writing to 
Eileen Shore, Department of Fish, Wildlife and Parks, 1420 
East Sixth Avenue, Helena, Montana 59620, no later than April 
17, 1987. 

5. If a person who is directly affected by the proposed 
amendments wishes to express his data or views orally, he must 
make a written request for a hearing and submit this request 
along with any written comments he has to Eileen Shore, 
Department of Fish, Wildlife and Parks, 1420 East Sixth 
Avenue, Helena, Montana 59620, no later than April 17, 1987. 

6. If the Commission receives requests for a public 
hearing from either 10 percent or 25 persons, whichever is 
less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having not less than 25 members who will 
be directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 25 persons based 
on all users of the portion of the river who would be 
affected. 

Certified to Secretary of State March 2, 1987 
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BEFORE THE DEPARTMENT OF INS~ITUTIONS 
OF THE STATE OF MONTANA 

In the matter of the 
proposed amendment of 
Rule 20,11;,106 
Adrnissjon criteria 

TO: ALL INTERESTED PERSONS 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 
20.14.106 
NO PUPLIC HEARI!lG 
CO!l':El!PLATED 

1. On April 11, 1987, the department of institutions 
proposes to adopt the amendment to the above stated rule. 

2. The proposed rule provides as follows: 

20.14.106 ADHISSION CRITERIA ( 1) Eligibility for admis­
sion to the Montana center for the aged is determined without 
regard to race, color, sex, culture, social or1.g1.n or 
condition, political or religious ideas, or ability to pay for 
the cost of care. 

(2) To be eligible for admission a person must: 
(a) be in need of long term care; 
(b) have a chronic mental disorder associated with the 

aging process; 
(c) be 55 years of age or older; and 
(d) meet the following criteria: 
( i) The person's mental disorder renders him/her unable 

to ~HRe~~ea be served appropriately in the community of residence 
or in a~~Fe~~~aee-aBd-ava~laele services elsewhere in Montana; 

( ii) The person does not require acute hospital care, 
and/or psychiatric treatment as provided by Montana state 
hospital; 

(iii) erson is not in need of active s chiatric 
treatment as eterm ne ~ pro ess1.ona person; e-~-&en--s 
meaeal-hea~~h-~~~~ti~-~ ~~~~-ae&r¥e-eFeaemeRe-~s-HeE 
aeededt 

(iv) The person does not require skilled nursing care and 
is ambulatory or, if confined to a wheelchair, Js able to assist 
in transfer to and from the wheelchair; 

(v) The person must have received a comprehensive medical 
evaluation within 60 days prior to application. The medical 
evaluation must include a complete blood count, urinalysis, serum 
multichemistry, thyroid function, chest x-ray, and an EKG; 

(vi) The person must have received a mental health evalua­
tion and recommendation for admission by a professional person 
within 60 days prior to application; 

(vii) The person must not be persistently combative or 
assaultive; 

(viii) The person must be admitted on a voluntary basis by 
self or a legally appointed guardian. If-eke£e-i£-~-~~~ 
eeffi~eeeaey1 -eke-~eFseH-mMae-kave-a-±ega±-gHaFdieR-~F~eF-ee-admis­
a~eRT 

(e) Patients referred from Montana state hospital who 
meet the above criteria will be given priority for admission to 
5-3/12/87 MAR Notice No. 20-14-6 
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the center. 

AUTH: 53-21-411, MCA HIP: 53-21-411, MCA 

3. The aMendments to 2(d)(i) and 2(d)(iii) are proposed 
to clarify the rule. The proposed amendment to 2 (d) (viii) is 
needed because frequently people who need the services of the 
Center, are otherwise qualified for admission, and whose 
competency may be questioned, do not have a guardian and delaying 
admis~ion until a guardian car! be appointed may inappropriately 
delay or effectively deny admission, 

4. Interested parties may submit their 
arguments concerning the proposed amendment 
Carroll V. South, 1539 11th Avenue, Helena, MT 
than April 9, 1987. 

data, views or 
in writing to 
59620, no later 

5. If a person who iR directly affected by the proposed 
amendment wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Carroll V. South, 1539 11th Avenue, Helena, MT 
59620, no later than April 9, 1987. 

6. If the agency receives requests for a public hearing on 
the proposed amendment from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed 
amendment; from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 18 persons based on 180 new 
admissions over a 10 year period at the facility. 

7. The authority of the agency to make the proposed 
amendment is based on section 53-21-411, MCA, and the rule 
implements section 53-21-411, MCA. 

c:~,ou.H.~=-
Department of Institutions 

Certified to the Secretary of State February/~, 1987. 

MAR Notice No. 20-14-6 5-3/12/87 



-248-

BEFORE 'ri!E DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rule 46.1Q,318 
pertaining to the policy of 
the AFDC emergency assis­
tance program to not pay 
recipient's taxes 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULE 46.10.318 PERTAINING 
TO THE POLICY OF THE AFDC 
EMERGENCY ASSISTANCE PRO­
GRAM TO NOT PAY RECIPIENT'S 
TAXES 

1. On April 1, 1987, at 10:00 a.m., a public hearing 
will be held in the auditorium of the social and Rehabilita­
tion Services Building, 111 Sanders, Helena, Montana, to 
consider the proposed amendment of Rule 46.10. 318 pertaining 
to the policy of the AFDC emergency assistance program to not 
pay recipient's taxes. 

2. The rule as proposed to be amended provides as 
follows: 

46.10.318 EMERGENCY ASSISTANCE TO NEEDY FAMILIES WITH 
DEPENDENT CHILDREN Subsections (1) through (3) remain 

but will be 

AUTH: Sec, 53-4-212 MCA 
IMP: Sec. 53-4-211 MCA 

to pay any 

in text 

3. The Department's interpretation of the current 
administrative rule has always been that delinquent taxes are 
not payable under the emergency AFDC program. Payment of 
taxes is a common requirement and, as such, is a foreseeable 
circumstance. Recipients are responsible to pay taxes on the 
assets they own and the income they earn. A recent adminis­
trative fair hearing decision has caused some confusion on 
this issue. This amendment is proposed to clarify the 
administrative rule and resolve any question of its con­
sistency with the existing policy of denying emergency AFDC 
for payment of delinquent taxes, 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation Ser­
vices, P.O. Box 4210, Helena, Montana 59604, no later than 
April 10, 1987. 
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5. The Office of Legal Affairs, Department of social 
and Rehabilitation Services has been designated to preside 

ovo< '"' ''"''"' 'h' hoo<iog. ~"'"' ~ 

Director, Social and Rehabilita­
tion Services 

Certified to the Secretary of State __ M __ a_r_c_h __ 2 ____________ , 1987. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE adoption 
of Rule relating to Blind 
Vendors'Bidding Prererence. 

TO: All Interested Persons: 

NOTICE OF ADOPTION 
of ARM 2.5.405 
Relating to Blind Vendors' 
Bidding Preference. 

1. On October 30, 1986, the Department of Administration 
publlshed notice of the proposed adoption of a rule relating 
to Blind Vendors' Bidding Preference at Page 1730 of the 1986 
Montana Administrative Register, issue number 20. 

2. The rule has been adopted as proposed with the 
following changes: 

2.5.405 BLIND VENDORS' BIDDING PREFERENCE 

-----t~1--B±!Ra-~ePSSRS-WAe-mee~-~Ae-fe±±ew!Rg-aef!R!~!eR-fPSffi 
He~ee-~~~-~-~~aesea-~~-~~-~9ge-~~~~-~~~-may 
e±a!m-a-~444~-~~~~~~~~-aa~~P&e~e-feP-¥eRa!R§ 
fae!±!~!ee-aRa~eP-¥eAa!Rg-maeA!Res-eR-e~a&e-~pe~eP~yT 
-----t~1---~e~--~-~-~--~~--~~--~As--fe±±ew!Rg 
aef!Ri~!eRs-a~~±y+ 
-----ta1--l!B±!Ra-~1--meane--&-f!€~-B€f!--wh<:>&e-~~pa.],.-¥!SliS± 
aea!~y--aeee--Re*--~~-9€4--~~-~-~-~~~~-~~s--w!~A 
99PPSS~!Rg--~&-~-~-¥!Slie±-~~~~-4~-~~*€~-~A6R 
~Q~~QG-~-!s-~~-ey-~-±!m!~at!eR-4~-tAe-~4~1~-ef 
¥ie!eR-4~-~Ae-~-e~-*-e--~-a-~~-*Aet-~-w!aes& 
a!ame~ep-ef-tAe-¥!eaa±-f!e±4-sa9~eRaS-aR-aRg±e-Re-gPe&tep-~ASR 

aG-4-e~~~~~~~~-ey-aR-~~~4~~-a-~Aye!e!&R 
ek!±±ea-!R-a!eeaees-ef-~Re-e~eT 
-----te~--l!S~a~e-~-~&-e-~~~1~-sP-~4~~~-a 
ea!±a!Rg-eP-e~AeP-Pea±-~Pe~ePt~-tRat-!e-ewRea-eP-±easaa-9~-tRe 
sta~a-~~-agefta~-e~-~-&~~r-~t!±!~aa-4~~~~~-ef 
etate-~~~4-~~~~~~~~~~~-e~-~-effi~±e~eeeT 
gtate-~-4eee-~~-~~~-¥eeatieRa±-~~~i~-eP 
iRet!tat!eRe-e~-A!gaeP-ea~ea~!eRT 

t3} (1) A blind person wishing to claim preference must 
complete ~e determination form provided with the bid 
document, The determination form is available from Department 
of Administration, Purchasing Division. The form must be 
completed by an ophthalmologist, physician skilled in diseases 
of the eye or a State of Montana, Department of 3ocial and 
Rehabilitative Services, Visual Services Counselor. 

f4} ( 2) A determination form shal1 be submitted with 
each individual bid. The determination form shall be val:.d 
for six (6) months. At the end of the six (6) month period, a 
new determination form will be required or submitted with 
bids. A new determination form will be required for renewal 
of a contract if the contract renewal date exceeds 6 months 
from the completion date of the original determination form. 
-----t~+--PPefePeRee-w!±±-ee-a~~±!ea-!R-tRe-fe±±ew!Rg-m&RReP+ 
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-----~a.t--A-~~-e.l<ta.~~-.e.e-~-te--e-~i-g-1-b-l-e--!'ePeel'!& 
WRSSS-~~-~£--~~~~~~~-~~--te-~-P&&!'SHS~&~e 
e~QQSP~e-~~-~~-£61'!t~a£t£-~~~i~~~b~-~,--~;-SP 
afteP~-A-~~~-~~-~~~~~~~-~~-tl<te-e¥ePa±± 
Pat~Rg-~-~~~~-aeee-~~-~~~~-&~-mePe-~-}~-fPeffi 
tl<te-etl<teP-!'Pel'eea~e-ae-aetePm~Rea-e~-tl<te-!'~PeRae~Rg-eff~e~a±T 

-----~&+--~Ae--~~~--~--Ret--~~~--~--eeRtPaets 
eetae±~el<tea-~~~-J~±~-~.--~r--~Re-~~-~-Ret 
&1'1'~~-~-eel'!tPaet-~~-w~tl<t-~-eP!g!l'!a±-~~~~-aate 
!'P!eP-te-Jy~~-±,-±98eT 
-----AY~H+---~~~-~~~~-~~-~~-~~~-@!'€€~a±--~eg~e±at~¥e 
Sese~eHt--±MP+---Het!-£-e-~~~~-4-g.,_.J.,~€--}9-8.6-~~b-·~eg~e±at~¥e 
Seee'l,e!'!T 

COMMENTS: Ms. Valencia Lane, 
Legislative Council, suggested 
18-5-501 and 18-5-502, 
RESPONSE: The department agrees. 

Staff Attorney 
implementation 

ELLEN FEAVER, Director 
Department of Administration 

for the 
Sections 

Certified to the Secretary of State February 24 , 1987 
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BEFORE THE DEPARTMENT OF AGRICULTURE 

OF THE STATE OF MONTANA 

In the matter of the amendment 
of rule 4.12.1012 increasing 
the fees charged for sampling, 
inspection and testing of grains 
at the state grain laboratories 
and repealing rule 4.12.1013 

TO: All interested persons. 

NOTICE OF THE ADOPTION 
OF AMENDMENTS OF RULE 
4.12.1012 CONCERNING 
GRAIN FEES AND 
REPEALING RULE 
4.12.1013 

1. On January 29, 
published notice of 
and the repeal of 
sampling at page 53 
Register, issue no. 

1987 the Department of Agriculture 
a proposed amendment to rule 4.12.1012 
4.12.1013 ARM concerning fees for grain 
of the 1987 Montana Administrative 
2. 

2. The agency has amended or repealed the rules as 
proposed. 

3. The department received one written statement opposing 
the amendments from Dan Place, Secretary of the Montana 
Grain Elevator Association. He argued that because of the 
increased use of the Grain Inspection Laboratory by grain 
elevators that no fee increase should be made. 

Response: The department acknowledges that there has been 
an increased volume of services conducted by the lab. 
However the revenue from the increase in services does not 
sufficiently offset the indirect cost expenses assessed to 
the lab as determined by the Office of Budget and Program 
Planning. Therefor it is necessary to increase the fees to 
meet the expenses incurred by the lab. 

No other comments or testimony were received. 

4. The authority for the amendMents is ao-4-403 MCA and 
the amendments implement 88-4-721 MCA. 

KEITH KELLY, DIRECTOR 
DEPARTMENT OF AGRICULTURE 

)_--;,· r: I r-:"' . 
By: __ ~.~~·-·~~'---·'·~---/-J~-~L_l7''-----

Certified to the Secretary of State March 2, 1987 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF ARCHITECTS 

In the matter of the amendments 
of 8.6.405 concerning recipro• 
city, 8.6.409 concerning seals, 
and 8.6.412 concerning profes· 
sional conduct 

NOTICE OF AMENDMENTS OF 
8.6.405 RECIPROCITY, 8.6. 
409 INDIVIDUAL SEAL, AND 
8.6.412 STANDARDS OF PRO· 
FESSIONAL CONDUCT AND 
ACTIVITIES CONSTITUTING 
MISCONDUCT 

TO: All Interested Persons: 
l. On October 16, 1986, the Board of Architects 

published a notice of amendments of the above-stated rules at 
page 1648, 1986 Montana Administrative Register, issue number 
19. 

2. The Board has amended rules 8.6.405 and 8.6.409 
exactly as proposed. The Board has amended rule 8.6.412 as 
proposed with the following changes: (new matter underlined, 
deleted matter interlined) 

"8,6,412 STANDARDS OF PROFESSIONAL CONDUCT 
ACTIVITIES coNsTiTUtiNG MISCONDUCT (1) through (o) 
remain the same. 

AND 
will 

fpj--£ai~in~-te-~epe~~-e~~~~int·ee~e-vie~atie"~-te--leeai 
e~il~i"~-i"epeete~e-e~-etker-p~elie-e€€ieiale-ehar~e~-with-the 
e"Eereeme"t-eE-the-applieaele·-state--er·-•~"ie~pal---eMilaing 
iaw~-an~-~e~Mlattens1 

f~j--~aiii"~·te-repert-vielatie"·-ey-ether--liee"seee--e€ 
these-stan~ares-te-tke-eearet 

fr1hl · • · 
fe1l.9l_ ..• " 

3. The Board received the following comments and made 
the following responses: 

COMMENT: Philip A. Heine, Architect, suggested that the 
phrase "or employ the serv1ces of a licensed structural 
engineer" be added to 8,6,405(2) in proposed amended form, for 
the reason that it was Mr. Heine's impression that it would 
be in harmony with the practices of the majority of licensed 
architects in the country. 

RESPONSE: The Board declines to adopt the suggested 
amendment because it would leave the board with no way of 
assuring that applicants have adequate knowledge of modern 
seismic requirements as they relate to basic design. 

COMMENT: Merlyn Miller, Architect, on behalf of the Billings 
Architectural Association, suggested that proposed rule 
8.6.412(l)(p) and (q) be deleted. It is the opinion of the 
Billings Architectural Association that, as architects, they 
can only be resonsible for construction code compliance to 
the extent of their professional involvement in any given 
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proje'ct. These tw0 'tan<hcds i,, their. prP.sent for-m, would 
place without 1 imitation, the additional burde~ of policing 
the w~rk 1Jf nt~~rs 11pnr1 licensed ~rchitects. 

RESPONSE: The Board concurred with the Billings 
'rchit2ctural \;sociation that the pronosed items are va2ue 
and, if taken literally, cnuld be applied counter to the 
intent of the rule. The rules as adopted will not include 
proposed subrules (p) and (q). Subrule designations will be 
changed accordingly. 

C')MME~T: '<en Ric'1ard<on, Architect, sugg~sted that Rule 
8.6.412(1 )(i) be dGlcten because the standard appears to be 
ovedy-bro~d and ambiguous. Me. Richardson further staterl 
that, if an ar.chi teet is retained by a public body, such as a 
school board, 11nd is meeti.n!1 wi.th that board in regular 
session and makes a statement, that statement could be 
considered to be " "public statement". lf that statement 
concerns nearly any facet of the client's project, it could 
be viewed as a statement on an "architectural question". 
Since the architect has been retained by the school board, 
the architect is being cnmpensated For his statement. 

RESPONSE: The Board declines to adopt the suggested 
amendment because the architect can still speak so long as his 
comments are consistent with the probity which the public 
expects from the profession and so long as he not be allowed, 
under the circumstances described in the rule, to disguise the 
fact that he is not speaking on the particular issue as an 
independent professional, but is speaking as a professional 
engaged to act on behalf of a client. 

COMMENT: James Bauer, Architect, suggested that proposed rule 
8.6.4l2(c) be amended to include a provision that staff of the 
architectural office are to maintain an attitude of 
responsibil.i.ty toward meetini' the obligations of the firm, 
toward the public and toward the client. 

RESPONSE: The !loard declines to 
because the licensed architect, 

adopt 
by 
the responsibilities. The Board licenses 

supporting staff. 

this suggestion, 
law, has these 
architects, not 

4. Na other comments or testimony were received. 

BOARD OF ARCHITECTS 
ROBERT C. UI~TNGER, PRESIDENT 

BY: 41.~1 L E (\RJ~ 
KEITH L. CO LBO, DI~CTOR 
DEPARTMENr OF COMMERCE 

Certified to the Secr,,tary of St.1te, March 2, 1987. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules 16.44. 103, 16.44. 104, 
16.44.105, 16 44 109, 16.44.110. 
16.44.121. 16.44. 123, 16.44. 126, 
16.44.202. 16.44.302, 16.44.305, 
16.44.306, 16.44.311, 16.44.324, 
16.44.330, 16.44.333, 16.44.334, 
16.44.351. 16.44.352, 16.44.401. 
16 44.402, 16.44.403, 16.44.404, 
16.44.405, 16.44.415, 16.44.505, 
16.44.609, 16.44.612. 16.44.701, 
16.44.702, 16.44.801, 16.-44.803. 
and 16.44.823, and the adoption 
of new rules 1,,11, and Ill 
regarding hazardous waste 
management 

To: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULES 

ADOPTION OF 
NEW RULES I , I I , AND I I I 

(Hazardous Waste Management) 

1. On January 29, 1987, tho department pub I ished not ICt 
at page 60 of tho J987 Montano Administrative Register, issue 
number 2, of proposed amendments of the above rules and pro~ 

posed adoption of three new rules, effect1ng m1nor clerical or 
other changes in perrnitting, counting hazardous waste&, re-
q u i r eme n t s for r e c y c I e d mater i a Is, i nco r p or at in g o: p pend i c e s, 
redefining generator categories, creat1ng requirements for 
conditionally e•empt small quantlly generators, registration 
and fee requirements for generators and transporters, accumu­
lating hazardous wastes. and annual reporting_ 

2. The amendments and new rules were propo~ed tn order 
to effect changes in the state regulatory program consistent 
with federa I regu Ia tory changes_ 

3. The department ha$ amended the rules and adopted tho 
new rules as proposed Cnew rule I to be n"mbered 16.44.503, new 
rule I I to be numbered 16.44.603, and new rule I I I to be num­
bered 16.44. 703J. 

4 _ No adverse testimony was received by the de par tmen t; 
positive comments supporting the rules were rece1ved by the 
depar tmon t 

ioHN J//ORYNAN, M.D.,' D~rector 
/ 

Cort1f1ed to the Secretary of State March 2, 1987. 
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VCLU~E NO. 42 OPINION NO. 8 

CITIES AND TOWNS - Extraterritorial authority to 
regulate discharge of firearms1 
HEALTH - Authority of city to enact ordinance regulating 
discharge of firearms as a health ordinance1 
LOCAL GOVERNMENT - Extraterritorial authority of city to 
regulate discharge of firearms; 
~:UNICIPAL CORPORATIONS - Mayor's extraterritorial power 
to enforce firearm discharge ordinance as health 
ordinance; 
MONTANA CODE ANNOTATED - Sections 7-1-4123, 7-4-4306, 
7-32-4302, 45-8-101 ( 1) (d), 45-B-343, 45-8-351, 50-2-1161 
MONTANA CONSTITUTION- Article XI, section 4(2). 

HELD: 1. A city ordinance regulating the discharge of 
firearms outside the city limits may not be 
enacted as a health ordinance and enforced 
pursuant to the extraterritorial powers 
granted to the mayor by section 7-4-4306, MCA. 

2. A city may adopt an ordinance prohibiting 
disorderly conduct resulting from the 
discharge of firearms and enforce the 
ordinance within three miles of the city 
limits pursuant to section 7-32-4302, MCA. 

27 February 1987 

Jim Nugent 
Missoula City Attorney 
201 West Spruce 
Missoula MT 59802-4297 

Dear Mr. Nugent: 

You have requested my op~n~on concerning whether a city 
ordinance regulating the discharge of firearms outside 
the city limits may be enacted as a health ordinance and 
enforced pursuant to the extraterritorial powers granted 
to the mayor by section 7-4-4306, MCA. That section 
provides: 

Extraterritorial powers. The mayor has power 
to exercise such power as may be vested in the 
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mayor by ordinance of the city or town, in and 
over all places within 5 ~iles of the 
boundaries of t.he city or town for the pt1rpose 
of enforcing the health and quarantine 
ordinances and regulatio~s thereof. 

The Missoula Cit~ Council has a~opted ~n oTdinance 
prohibiting, with certain exceptions, the discharge of 
firearms within designated areas which lie outside the 
city limits but within fi.ve miles of thE' boundaries of 
the city. The ordinnnce was enacted in response to 
concern that hunting and shooting with firearms in 
developed residential and CO!l'Jnercial areas ontside thE' 
city can endanger persons who reside or rE'creatE' within 
or near those developed areas. The ordinance provides 
that the city council nay designate an area to be 
included within the gf!ographjc scope of the ordinancE' 
upon written request of the county commissioners. Your 
~etter states that three areas adjacent to the city have 
thus far been designated by the council as areas within 
which the discharge restriction applies. 

The City of Missoula is a municipality with general 
powers and therefore has the legislative power, subject 
to the provisions of state law, to adopt ordinances 
required to preserve peace and order and secure freedom 
from dangerous activities, secure and promote the 
general public health and w~lfare, and exercise any 
power granted by state law. § 7-1-4123, MCA. Powers of 
incorporated cities such as Missoula are to be liberally 
construed. Mont. Canst. , art. XI, § 4 ( 2) 1 Stevens v. 
City of Missoula, 40 St. Rptr. 1267, 667 P.2d 440 
(1983). However, since Missoula has chosen to re\:ain 
general governmental powers rather than to adopt a 
self-government charter, the city has only those pm1ers 
expressly given to it by the Legislature. See D&F 
Sanitation Service v. City of Billings, 43 St. Rptr. 7--;;-; 
713 P,2d 977 (1986). 

In 1985 the Legislature enacted section 45-8-351, MCA, 
which provides as follows: 

Restriction on local governmf'nt ~ulatJ.on of 
lliearrns. (f) Except --as--proviciecr--- in 
subsection (2), no county, city, town, 
consolidated local government, or other local 
government unit may prohibit, register, tax, 
license, or regulate the purchase, sale or 
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othF:>r. t:runsfer ( inc~.uC1ing delay in purchasP., 
sale, or other t.::ansfer) , ownership, 
possessi0n, trans-.rcrtation, u~e, or 
unco~cealed carrying of any rifle, shotgun, nr 
henr'.gun. 

(2) (a) F'nr public safety purposP.s, a city or 
town w~y regulate the discharge of rifles, 
shotguns, and handguns. A county, city, town, 
consolidated local governroent, or other lncal 
go'Jernment unit h2.s powl"r to prevent and 
suppress th" carrvi r.g of concealed weapons, 
~he carrying of we&pons to n public assembly, 
publicly c>Hned building, park under its 
jurisdiction, or school, and the pos~ession of 
firearms by convicted felons, adjudicated 
mental incompetents, illegal aliens, and 
minors. 

\b) Nothing contained herein shall allow any 
governl'lent to prohibit the le<?"i.timate display 
of firearms at shows or other public occasions 
by collectors and others, ncr shall anything 
contained herein prohibit the legitimate 
transportation of firearms through any 
jurisdiction, whether in airports or 
otherwise. 

Subsection (2) (a) of this statute grants the city the 
express power to regulate the diRcharge of firearms for 
public safety purposes, The city's authority to prevent 
and punish the discharge of firearms is also found in 
section 45-8-343, MCA, which permits the city tn impose 
a fine in excess of $25 or a term of imp~isonment upon 
any person who "willfully shoots or fires off a gun, 
pistol, or any othP-r firearm" within its limi t.s. In 
addition, the city has the po~er to adopt an ordinance 
prohibiting disorderly conduct, which by statutory 
definition includes disturbing the peace by discharging 
firearms. §§ 45-8-101(1) (d), 7-32-4302, MC!'q se<:_ City 
of Billings v. Batten, 42 St. Rptr. 1398, 705 P.2d 1120 
(1985); City of Whitefish v. O'Shaughnessy, 42 St. Rptr. 
928, 704 P.2d 1021 (1985). 

I conclude 
Legislature 
authority to 
of firearms. 

from a reading of these statutP.s that the 
has granted the City of Missoula the 
adopt ordinances regulating thE' discharge 

However, as discussed below, I alsc> 
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conclude that an ordinance prohibiting the diacharge of 
firearms roa1• not be adopted as a health nrdinance and 
enforced pursuant to the extraterritorial powers o~ the 
mayor as provided in section 7-4-4306, MC~. 

There is no doubt that section 7-4-4306, MCA, allows the 
city to extend its police power five miles beyond the 
city limits in matters relating to health and 
quarantine. While the police power jurisdiction of a 
municipal corporation is generally limited by the 
territorial boundaries of the municipality, the 
Legislature may confer on a municipal corporation the 
right to exercise police P"'""r beyond and within a 
prescribed distance of the municipal limits. However, 
statutes authorizing the exercise of municipal power 
beyond the municipal boundaries are strictly construed. 
~ 62 C.J.S. Municipal Corporations § 141; 56 Am. Jur. 
2d Municipal Corporations § 436. 

Since the Missoula ordinance is obviously not a 
quarantine ordinance, the question is whether it may be 
viewed as a health ordinance. While the ordinance does 
not refer to its purpose, your letter indicates that the 
city council members have determined that the discharge 
of firearms is both a public health and a public safety 
matter and want the ordinance enforced as a health 
ordinance pursuant to the mayor's extraterritorial 
powers provided in section 7-4-4306, MCA. 

It is well settled that under the guise of police power 
the state and its municipal subdivisions have the power 
and duty to do all things necessarv to fully protect the 
public in the preservation of its health and well-heir~. 
Ruona v. City of Billings .• 136 1-lont. 554, 323 P.2d 29 
(1958). However, neither the Legislature nor the 

Montana Supreme Court has addresaed the definition and 
scope of the term "health" as it concerns the ordinance 
authority of a municipality. 

Vhile it is true that to the victim of r gunshot wound 
the discharcee of the of:'ending fire~r'" is a "health" 
matter of utmost concern, I am not persuade~ that 
regulation of the dischargr of firParms should be viewed 
as within t.hP scope of the health ordinance authority of 
the city. By enacting section 45-8-351(2) (a), MCA, the 
Legislature has indicated that such regulation is 
authori~ed for the purpose of promoting public Si1 fety. 
Municipal powPr rAlative to the public ~nfety has been 
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distinquished from municipal power relative to the 
public- health_ In general the distinction is between 
control of causes of personal injury and property damage 
and control of the causes of disease. Power as to 
public health will not justify measures as to public 
safety. See McQuillan Municipal Corporations § 24.220 
(3d ed. 1981) 1 Vincon v. Howe Builders Association 
of Atlanta, 213 S.E.2d £90 (G~975). 

The terms "health" and "safety" are often used together 
in statutes and judicial decisions. See, ~· 
§ 82-4-203(14), MCA; Mont. Const., art. II, § 3 1 Ruona 
v. City ~ Billings, supra. However, the terms should 
be construed as coordinate words when determining either 
a power of govP.rnment or a reservation of power. State 
v. Clausen, 148 P. 28, 33 (Wash. 1915). The terms are 
not--interchangeable even thou9h they may refer to 
similar concern~ for the public well-being. The 
provisions of section 50-2-116, MCA, which set forth the 
powers and duties of local bnards of health, further 
suppnrt the view that the term "public health" relates 
to matters such as sanitation and the control of 
communicable diseases rather than the prevention of 
traumatic personal injury resulting from the discharge 
of fire?rms. Because the mayor'~ extraterritorial power 
under section 7-4-4306, MCA, does not extend to matters 
of safety as distinguished from health, I conclude that 
the ordinance in question may not be enforced a~ a 
health ordinance beyond the city limits. 

This opinion should not be read to mean that the city is 
without authority to regulate the discharge of firearms 
outside the city limits. Section 7-32-4302, MCA, gives 
the city council the express power to prevent and punish 
disorderl:• conduct within three miles of the city 
lirni ts. As mentioned above, discharging a firearm is 
one of the statutorily enumerated acts which may disturb 
the peace and constitute the offense of disorderly 
conduct. § 45-8-101 (1) (d), MCA. Although the 
extraterr~torial reach of the city's police power under 
section 7-32-4302, MCA, is not as extensive as its 
five-mile jurisdiction under section 7-4-430E, MCA, the 
Legislature has clearly granted the city the authority 
to prevent disturbances of the peace which result from 
the diorharge of firearms in developed areas within 
three miles of the city limits. 

Montana Administrative Register 5-3/12/87 



-261-

THERF.f'0P.E, IT IS ~1Y OPINION: 

~. 

5-3/12/87 

P city ordinance regulating the discharge of 
firearms nutsidP the city limit:; may not be 
enactPd as a health ordinance P.nd enforc8d 
pursunnt t.o the extra.territ0rial powers 
granted to the mayor by section 7-4-4306, MCA. 

A city may adopt a,-, ordinancP. prohibi. ting 
disorderly conduct rrsulting from the 
discharge of firearm~ and enforce ~he 
ordinance within three miles of the city 
limits pursuant tc section 7-32-4307, MCA. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all p~:oposals for 

adoption of new rules o!' amendment o!' repea 1 of existing rules 

filed with the Secretary of State. Proposals of the Depart~nt 

of Revenue are I'eviewed only in l'egard to the procedu!'al 

requirements of the Montana Administrative Procedure Act. The 

Committee has the authority to make !'ecommenda tiona to an agency 

!'egarding the adoption, amendment, or repeal of a rule or to 

request that the agency pl'epa!'e a statement of the estimated 

economic impact of a proposal. In addition, the Committee .ay 

poll the members of the Legislature to determine if a proposed 

rule is consistent with the intent of the Legislature o!', during 

a legislative session, introduce a bill repealing a !'Ule, o!' 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statelllents in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: 

MAR) is a soft 
~~~~~~~~~~~~~~~~~w~i~ce-monthly, 
containing notices of ~ules proposed by 
agencies, notices of ~ules adopted by agencies, 
and interpretations of statutes and ~ules by 
the attorney general (Attorney General's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical 
Update the ~ule 
accumulative table 
contents in the last 
Register issued. 

index, volume 16. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM ~ule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The, ARM is updated through December 31, 
1986. This table includes those rules adopted during the 
period December 31, 1986 through March 31, 1987 and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 
months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue of 
the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1986, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1986 or 1987 Montana Administrative Register. 

ADMINISTRATION, Department of, Title 2 

I Blind Vendors' Bidding Preference, p. 1730 
Emergency Telephone Service, p. 1523, 1889 I-IX 

I-X 
2.4.101 

Leaves of Absence Due to Disability, p. 1423, 1815 
and other rules - Regulating Travel Expenses of 
State Employees While on Official Business, p. 
1124, 1581 

(Public Employees' Retirement Board) 
2.43.301 and other rules - Administration of Public 

Retirement Systems and the State Social Security 
Program, p. 702, 1454 

AGRICULTURE, Department of, Title 4 

I-X and other rules - Commodity Dealers and Public 
Warehousemen - Grain Rules - Dry Beans, p. 872, 
1178, 1825 

I-XLIII Establishing Standards for Anhydrous Ammonia 
Facilities, p. 1231, 1820 

4.12.1012 and other rule - Increasing the Fees Charged for 
Samplinq,Inspection and Testing of Grains at the 
State Grain Laboratories, p. 53 

4.12.3501 and other rule- Grading of Certified Seed 
Potatoes, p. 193 
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STATt AUDITOR, Title 6 

I-IX Montana Insurance Assistance Plan, Commercial 
Liability, p. 879, 1460 

COMMERCE, Department of, Title 8 

(Board of Architects) 
8.6.405 and other rules - Reciprocity - Individual Seal­

Standards of Profeasional Conduct and Activities 
Constitut1nq Misconduct, p. 1648 

(Board of Dentistry} 
8.16.602 and o~er rules- Allowable Functions for Dental 

Hygienists and Dental Auxiliaries - Prohibition -
Permit Required for Administration of Facility -
Minimum Qualify;i.ng Standards - Facility Standards, 
p. 1654, 155 

(Board of Denturity) 
I-XVIII Licensing - Procedure - Unprofessional Conduct -

8.17.404 

luspections - Disciplinary Issues - Complaint 
Proc&dures, p. 732, 1498 
and other rules - Examination - Fee Schedule -
ltenewal-Continuing Education, p. 1532, 1897 

(Board of Hearing Aid Dispensers) 
8.20.401 and other rules - Traineeship Requirements and 

Standards - Fees - Certified Hearing Aid 
Audiologists, p. 128 

(Board of Horse Racing) 
8.22.610 and other rules - Stewards - Trainers -

Veterin•rians - General Requirements - Types of 
Bets • Twin Trifecta - Alcohol and Drug Testinq -
Pick (N) Waget"inq, p. 1732, 100, 

(Board of Landscape Architects) 
8.24.405 and other rule - E•aminations - Fee Schedule, p. 

(Board of 
8.30.407 
8.30.606 

8.30.707 
(Board of 
8.36.403 

18$6, 2059 
Morticians.) 

Fee Schedule, p. 194 
Pre-arranged, Pre-financed or Prepaid Funerals, p. 
1358 
Disciplinary Actions, p. 1994 

Optometriats) 
and other rules - Application for Examination -
Genet'al Practice Requirements - Unprofessional 
Conduct - Violations - Disciplinary Actions -
Requirements, p. 1269, 1582 

(Board of Pharmacy) 
8.40.1215 Additions, Deletions and Rescheduling of Dangerous 

Drugs, p. 1534, 1957 
(Board of Professional Engineers and Lan<;l surveyors) 
8.48.501 and other rules - Applications - Licensing - Comity 

- Disciplinat"y Action - Emeritus Status -
Applications by Partnerships and Corporations, p. 
1536, 1958, 2006 
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(Board of Private Security Patrolmen and Investigators) 
8.50.423 and other rule • Definitions • Fee Schedule, p. 

1428, 1697 
8.50.431 and o_t.p.er rule • Insurance Requirements • Fee 

Schedule, p. 1488, 1898 
(Board of Public Accountants) 
8.54.612 and other rules • Confidential Client Information­

Enforcement Against Permit Holders • Enforcement 
Procedures • Investi9ators - Credit for Service as 
Lecturer, Discussion Leader, or Speaker - Reviewers 
Under the Positive Enforcement Program - Profession 
Monitoring, p. 998, 1500 

(Board of Radiologic Technologist!!) 
8.56.409 and other rule - Fee Schedule - Permit Fees, p. 

1490, 1899 
Realty Requlation) 

Continuing Education, p. 1545, 157 
Trust Account Requirements, p. 1492, 1858 

Speech Pathologists and Audiologists) 

(Board of 
I 
8.58.414 
(Board of 
8.62.702 and other rules - Definitions - Continuing 

Education Required - When - Education Activities 
Acceptable for Credit, p. 1996 

(Bureau of Weights & Measures) 
8.77.101 Scale Pit Clearance, p. 196 
(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 56 
(Board of Milk Control) 
8.86.301 Pricing Rules - Class I Price Formula to Change On­

the-farm Retail Prices, p. 1134, 1504 
(Local Government Assistance Division) 
I-III Approval and Administration of Contracts for Audits 

of Local Government Units, p. 1745 
Economic Development Board) (Montana 

8.97.308 
8.97.308 

Rates, Charges and Fee Schedule, p. 1430, 1698 
Rates, Service Charges and Fee Schedule - Rate 
Reduction Fee, p. 1998, 202 

(Hard Rock Mining Impact Board) 
I Board Review of Impact Plans for Compliance with 

Statutory Requirements and Board Rules, p. 1748 
8.104.203 and other rules - Format of Plan- Content of 

Objection to Plan - Implementation of an Approved 
Plan - Definitions - Waiver of Impact Plan 
Requirement - Modification of Plan - Financial 
Guare.ntee of 'l'ax Prepayments - Evidence of the 
Provision of Service or Facility - Contents of 
Petition for Plan Amendment, p. 1052, 1826, 1900 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
I-III Special Education Transportation, p. 1003, 1383 
(Board of Public Education) 
10.55.20j District Superintendent, p. 1859, 102 
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10.55.205 
10.55.303 
10.55.402 

10.55.405A 
10.57.102 
10.57.102 

10.57.301 
10.58.511 
10.64.301 

10.64.601 
10.65.101 
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Principal - Defining the Requirements for the 
Administrative Assistant Program, p. 1360, 1901 
Professional Development, p. 1859, 102 
Teaching Assignments, p. 1362, 1901 
Basic Instructional Program: High School, Junior 
High, Middle School and Grades 7 and 8 Budgeted at 
High School Rates, p. 1750, 102 
Gifted and Talented, p. 130 
Definitions - Accredited, p. 1861, 103 
and other rules - Definitiona - Correspondence, 
Extension and Inservice Credit - Reinstatement -
Class 1 Professional Teaching Certificate - Class 2 
Standard Teaching Certificate - Class 3 
Administrative Certificate, p. 130 
Endorsement Information, p. 1363, 1902 
Foreign Languages, p. 1364, 1902 
and other rules - Minimum Standards for School 
Buses, p, 1752, 104, 158 
Four-wheel Drive Vehicles, p. 1756, 103 
Policy Governing Pupil Instruction Related Days 
Approved for Foundation Program Calculations, p. 
1863, 102 

(Montana 
I-III 

State Library Commission) 
and other rule - State Coal Severance Tax Funding 
to Federations and Grant Programs, p. 324, 1506 

FISH, WILDLIFE AND PARKS, Department of, Title 12 

Abandoning Teton - Spring Creek Bird Preserve, p. 
424, Decision Not to Adopt, p. 1461 
Closing a Part of the Ruby River to Public Access, 
p. 1494 

I-IV Transplant of Nuisance Animals and the Introduction 
of Peregrine Falcons, p. 885, 1462 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

Subdivisions - Authorizing Local Departments or 
Boards of Health to Review Minor Subdivisions, p. 
1139, 1:509 

I-III Water Quality - Requlation of Phosphorous Compounds 
Used for Cl:eaninq Purposes, p. 1137, 1464 

I-VII Air Quality - Sulfur Dioxide Emission Controls, p. 
2036 

16.6.303 Recording of Delayed Birth Re~ords, p. 1432 
16.8.701 and other rules- Air Quality- Monitorinq and Data 

Requirements for Ambient Air Quality, p. 1658, 2007 
16.8.704 and other rulee- Air Quality- Testing and Air 

Quality Permits, p. 2000, 159 
16.20.210 Frequency of Bacteriological Sampling, p. 58 
16.32.328 Minimum Standards for a Hospital - Retention of 

Medical Records, p. 1061, 1583 
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15.44.102 Hazardous Waste - Consolidation and updating 
Incorporations by Reference of Federal Agency Rules 
Contained in Chapter 44 of Title 15 of the 
Administrative Rules of Montana, p. 1, 203 

15.44.103 and other rules - Hazardous Waste Management -
Permitting ~ Counting Hazardous Wastes -
Requirements for Recycled Materials - Incorporating 
Appendices - Redl!!fin:i:nq Generator Categories -
Creating Requirements for Conditionally Exempt 
Small Quantity Generators - Reqistration and Fee 
Requirements for Generators and Transporters -
Accumulating Hazardous Wastes - Annual Reporting, 
p. 60 

JUSTICE, Department of, Title 23 

23.4.101 
(Board of 
23.14.416 

and other rules - Alcohol Analysis, p. 1945, 16 
Crime Control) 

and other rules - Basic Course - Intermediate 
Course - Advance Course, p. 1434 

LABOR AND INDUSTRY, Department of, Title 24 

24.16.9007 Changing the Annual Effective Date of the Standard 
Rate of Wages Applicable to Public Works from 
October 1st to December lst, p. 1141, 1466 

24.16.9007 Adoption by Reference of Standard Prevailing Rates 
of Wages Effective December 1, 1986 through 
November 30, 1987, p. 1669, 1960 

(Human Rights Commission) 
Public Hearing and Petition for Declaratory Ruling as to 

whether Montana Department of Institutions, a State 
Governmental Agency may Employ only Female Cottage 
Life Attendants at its Correctional Facility for 
Female Youth under Ce~t~in Circumstances, p. 1495, 
2107 

Public Hearing and Petition for Declaratory Ruling as to 
whether the Reasonable Demands of the Sc~eening and 
Selection of Adoptive Parents Requires 
Consideration of the Race, Sex, Religion, Age, 
Marital Status and Physical and Mental Handicap of 
the Applicant Parents without Violating Section 49-
3-205, MCA, p. 2047 

I-IX Sex Equity in Education under the Montana Human 
Rights Act, p. 1663 

(Workers' Compensation Division) 
24.29.702 Self-Insurers, p. 1273, 1903 
24.29.803 Payment of Compensation, p. 1671, 2060 
24.29.3801 Attorney Fee Regulation, p. 2050 
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STATE LANDS, Department of, Title 26 

I 

26.3.101 

Shut-in Oil Royalties for Oil and Gas Leases on 
State Land, p. 1144, 2010 
and other· rules - Surface Leasing of State Land, p. 
1547, 17 

LIIUTENANT OOVEJU!OR, 'title 30 

(Montana Statehood Centennial Commission) 
I-IX Sanctioning Official Centennial Commemorative 

Products and Projects, p. 1437, 2062 

LIVESTOCK, Department of, Title 32 

32.2.401 

32.8.202 

Department of Livestock Fees and Licenses, p. 1950, 
lOS 
and other rule - Milk Freshness Dating - Clarifying 
Responsibilities, p. 88 

MILITARY AFFAIRS, D!J?artment of, Title. 34 

I-XXII Montana State Veterans Cemetery, p. 2053 

NATURAL RESOURCES ANQ CONSERVATION, Department of, Title 36 

(Boa~ of Natural Resources and Conservation) 
36.16.101 and other rules - Water Reservations - Applications 

in the Yellowstone River Basin - Applications in 
the Missouri River Basin - Reservation Changes and 
Transfers, ~- 920, 1584 

(Boa~ of Water Well Contractors) 
36.21.410 Ex~inations, p. 1146, 1601 
36.21.601 and other rules - Current Construction Standards -

Minimum Co~truction Standards for Water Wells in 
Montana, p. 1148, 1699 

(Boa~ of Oil and Gas conservation) 
36.22.1242 Increasing the Oil and Gas Privilege and License 

Tax, p. 742, 1063, 138'4 

PUBLIC SERVI£1 REGULATION, Department of, Title 38 

38.4.120 and other rules • Intrastate Rail Rate Proceedings, 
p. 135 

REVENUE, Department of, Title 42 

I 
I 
I-II 
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Gasoline Distributor's License Tax, p. 1673, 2012 
Co-ercial Personal Property Audits, p. 1784, 2067 
IndUstrial Ma~htnery and Equipment Trend Factors -
Industdal Machinery and Equipment Depreciation 
Schedules, p .. 1779, 1956, 2074 
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I-IV 
I-V 
I-IX 

I-XI 

I-XIV 

42.11.104 
42.15. 511 
42.17.105 
42.17.113 
42.17.120 

42.21.101 

42.22.1101 

42.22.1201 

42.22.2101 

-270-

Child Support Debt Tax Offsets, p. 1864, 2065 
Emergency Telephone Service, p. 1574, 1963 
Disclosure of Child Support Information, p. 1065, 
1832 
Classification Requirements for Class 18 Property 
for Nonpr.oductive, Patented Mining Claims -
Classification Requireme~ts fo~ Slass 19 Property, 
p. 1806, 106 
Administrative Income Withholding for Child 
Support, p. 90 
Retail Liquor/Wine Price Restructuring, p. 1952 
Energy Related Tax Incentives, p. 1675, 2011 
Computation of Withholding Taxes, p. 1867, 2066 
Reporting Requirements for Withholding Taxes, p. 98 
Individual Liability fo~ State Withholding Taxes, 
p. 1443, 1835 
and other rules - Personal Property Taxes, p. 1786, 
1956, 2068 
and o.ther rules - Net Proeeeds On Miscellaneous 
Mines, p. 1762, 2072 
Net Proceeds Tax on Oil and Gas Production, p. 
1770, 2073 
and other rules - Gross P~oceeds Tax on Coal 
Production, p. 1757, 2079 

SECRETARY OF STATE, Title 44 

1.2.419 Scheduled Dates for the Montana Administrative 
Register, p. 1682, 2013 

44.3.1737 and other rules- Processing and Counting of 
Computer Election Services Votomatic Punchcard 
Ballots, p. 1445, 1703 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

Interstate Compact on the Placement of Children, p. 
1290, 1602 

I Food Stamp Employment and Training Program, p. 153 
46.5.621 and othar rules - Child and Youth Care Facilities, 

p. 511, 1579, 1814, 2080 
46.5.1202 and other rules- SupPlemental Payments to 

aecipients of Supplemental Security Income, p. 
1693, 2014 

46.10.303 and other rule - AFDC Deprivation Requirements and 
Continuation of Assistance, p. 1690, 2015 

46.10.304A Unemployed Parents in the AFDC Program, p. 1577, 
1910 

46.10.317 AFDC Protective and Vendor Payments, p. 10, 204 
46.10.324 and other rule- AFDC Eligibility of Minor 

custodial Pa~ents and AFDC-related Medicaid 
Eligibility, p. 1379, 1604 
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46.11.101 Adoption of Amendments to Federal Agency 
Regulations Pertaining to the Food Stamp Program, 
p. 152 

46.12.102 and other rules- Medical Assistance Reimbursement 
for Outpatient Drugs, p. 1684, 1967 

46.12.514 and other rules - Early Periodic Screening 
Diagnosis and Treatment (EPSDT), p. 12, 205 

46.12.525 and other rules - Outpatient Physical Therapy 
Services, p. 145 

46.12.532 Reimbursement for Speech Pathology Services, p. 8, 
207 

46.12.550 and other rules- Home Health services, p. 1687, 
2017 

46.12.555 an• other rules - Personal Care Attendant Services, 
p. 197 

46.12.801 Prosthetic Devices, Durable Medical Equipment and 
Medical Supplies, p. 755, 1911 

46.12.1005 Transportation and Per Diem, Reimbursement, p. 
2057, 161 

46.12.1434 and other rules - Home and Community Services 
Program, p. 1870, 2094 

46.12.3601 and other rule - Non-institutionalized SSI-related 
Individuals and Couples, p. 6, 208 

46.12.3803 Medically Needy Income Standards, p. 2004, 163 
46.13.302 and other rules - Low Income Energy Assistance, p. 

1365, 1606 
46.13.403 Low Income Energy Assistance Program Method of 

Payment, p. 1812, 2021 
46.25.101 and other rules - Structured Job Search and 

Training Program - Workfare, p. 746, 1084 
46.25.711 and other rules- General Relief Assistance and 

General Relief Medical Programs, p. 1292, 1615 
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