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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing,
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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BEFORE THE TEACHERS' RETIREMENT BOQARD
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PUBLIC HEARING
of rule 2.44.507 relating to ) ON PROPOSED AMENDMENT OF
the Teachers' Retirement System) RULES RELATING TQ THE

. TEACHERS' RETIREMENT SYSTEM
TO: All Interested Persons

1. On January 15, 1988 at 9 A.M. a public hearing will be
held in the office of the Teachers' Retirement System, at
1500 6th Avenue, Helena, Montana, to consider the amendment
of rule 2.44.507.

2. The rule proposed to be amended provide as follows:

2.44.507 PFORMULA FOR DETERMINING CONTRIBUTIONS DUE ON
TERMINATION PAY (1) The formula for determining the
contributions due for option (i) 19-4-101(5) (a) shall be
5-75%-times a percentage of the termination pay, based upon

the members age at the time of retirement, times the total
years of creditable service. The total contributions due

shall be divided between the member shali-pay--2-B0%-times
the--termination--pay--times--the--total-years-ocf-credivabie
serviee; and the employer shali--pay---2:95%--eimes--the
termination--pay--times--the--years-of-ereditable-serviee-in
the same ratio as employee and employer contributions
required under 19-4-602 and 19-4-605 MCA are to the total.
AUTHORITY, Sec. 19-4-201 MCA; IMP, 19-4-101(5) MCA;

The formula currently used to determine the contributions
due to adequately compensate the system for the additional
retirement benefits has caused some underfunding from
members who retired at young ages. Early retirements had
not been anticipated at the time the original formula was
devised. The proposed changed will provide that the system
is adequately compensated as required under 19-4-101(5) MCA,

6. Interested persons may present their data, views or
arguments either orally or in writing at the hearing.
Written data, views or arguments may also be submitted to

Beda Lovitt, Chief Legal Counsel, Department of
Administration, Helena, MT 59620, no later than January
22, 1988,

7. Beda Lovitt has been designated to preside over and

conduct the hearing. /,H\ ’/447
By: !144&15;7;Z/r Ban

DAVID L. SENN,EXECUTIVE SECRETARY
TEACHERS 'RETTREMENT DIVISION

MAR Notice No. 2-2-169 24-12/24/87
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF COSMETOLOGY

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT OF RULES

In the matter of the proposed )
amendments of rules pertalin- )
ing to schools, instructors, ) PERTAINING TO COSMETOLOGY,
applications, examinations, ) ELECTROLOGY, AND MANICURINZ
electrology, sanitary stand~ ) AND THE REPEAL OF A RULE PiR-
ards and salons, and the )  TAINING TO LICENSES

repeal of a rule pertaining )

to licenses )

TO: All Interested Persons:

1. On February 1, 1988, a public hearing will be held in
the downstalrs conference room t¢ consider the proposed
amendment of ARM 8,114,601, 8.14.603, 8.14.604, 8,14.606;
8.14.802 through 8.14.806, 8.,14.808, 8.14.810, 8.14.813
through 8.14.815; 8.14,901 through 8.14.903, 8.14.905 through
8.14.907, 8.14,909; 8.14,1003, 8.14.1004, B,14,1010; 8.14.1104
through 8.14.1106, 8.14.1108; 8.14,1201, 8.14.1202, 8.14.1206,
8.14.1208 through 8,14,1210, 8.14.1212, 8.14,1214 through
8.14.1216, and the proposed repeal of 8,14.1001

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"8,14,601 APPLICATION (1) through (4)(e) will remaln
the same.

(f) a bord in the amount of $5,000, for a school of
cosmetology and/or a 8chool of manicuring, which shall be
subject to the inspection of the board; and

(1) through (6) will remain the same,"

Auth: 37-1-134, 37-31-203, MCA Imp: 37-31-302,
37-31-311, MCA

REASON: The rule 1s belng amended to conform to statutory
amendments.

"8,14.603 SCHOOL REQUIREMENTS (1) through (5) will
remaln the same.

(6) Daily atterncdance records and records of all subjects
taught and practliced shall be submitted to the office of the
department on or before the 8¢k 15th of each month. These
records shall be accurate and reflect attendance to  the
mlnute, i

7) through (12) will remair the same.

(13)==-8tndents-are-not-permisbed-bo-operabe-any-cquipmers
in~whieh-bhere-Lta-knowr-opesating-hazards--urtess--supesviseds
Use by students of defective equipment ir which there are

krnowr operating hazards 1s not permitted,
(155 School owners shakxi-use may discipline students on

school premises during schosi-hours-ard-onty-may-deek-sbndents
by-reduction-af-houra-atready-served-when-a-sehaai-rute-or

24-12/24/87 MAR Notice Wo. 8-14-40
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board-rute-has-been-viatated, school hours, (Any) violation

of a school or board rule may be taken into conslderation,
{a)--Ati-heurs-decked-must-be-reperted-to-the--deparament

giving--the--rcason—-snd--must--be-—-subbvacsed-~Fform-she-hours

aceumniaged-on-she-monthiy-houra-reparey-~The prior successful
completion of a course or hours therein may NOT be "docked” by
the achooles as a form of dlsciplinary sanctlion.

(15) and (17) will remaln the same,

(a) The cosmetology student's required tralning time
continues on the date of the re-enrollment unless ever 68 more
than 45 calendar days has have lapsed from the last date of
attendance, The manicuring student's required time continues
on the date of the re-enrollment unleas ewer more than 7
calendar days has have lapsed from the 1a8st date of
attendance, The Board wlll take into consideration any

rolonged medical withdrawal on a case by case basgias,

(187 through (25) wlll remain the same.”

Auth: 37-1-131, 37-31-203, 37-31~311, MCA AUTH
Extension, Sec. 13, Ch. 602, L. 1985, Eff, 1/1/86 IMP:

37-317-304, 37-31-311, MCA

REASON: The amendments are needed to conform our law in order
to qualify for federal funds,

"8,14,604 SUBSTITUTE INSTRUCTOR (1) Subasisude
tnatracborn-may-be-cngaged-by-cosmetotogy-schoots-by-notifying
the-boardr-~Substibube-insbructors-may-mnot-tecach-more-vhan--10
for--an--active-instrachor-in-any-catendar-year, Ingtructors

with dnactive llcengses may be engaged by those schools

licensed under the rovisions of thia chapter and sectlon

37-31-305 MCA, by notifying the department. Instructors with
inactive icenses may not substitute more than days for an
active instructor ln any calendar year.

Auth: 37-1-131 37-31-203, 3

s 7-31=322, MCA Imp:
37-31-311, 37-31-322, MCA

REASON: The majority of those affected by this rule agree
that this was too restrictive and unfair and limited free
enterprise,

"3.14.606 STUDENT REGISTRATION (1) through (d) will
remain the same.

(2)--8budenta-tn-m--sehoot~-of--cosmetotogy-~genkring--teo
change--to--anothe--sehoot--shati--nobtfy--vhe--office-of-the

deparemens-of-sueh-a-changes--A registered school shall accept
the verified statement from the disenrolling school
indicating the number of hours the student has had in tralning
whenn the student transfers to a farent reglstered school.
This verified statement must agree wilth the department
records, If 8 student transfers from one reglstered school to

a different reglstered school, the prior reglsftered school
must grant full credit for sall hours and any minute thereof
successfully completed by the tranaferring student,

(3) and (&) will remain the same.

MAR Notice No.8-14-40 24-12/24/87
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¢53-~Ati-cosmebology-atudents-who-have-baen-ont-of-sechoot
for-p-pertod-af-pime-tn-execenn-of-60-catendar-daya~wonid
ferfett-B0-houss-of-~gecumitated-~amedip-—Ffor—~aneh--month--o2
fraepton--thereof-stnee-she-tast-day-of-atbtendarce-trn-a-beauty
sehoois

tar--Ati-manteuring-ptudents-who-have-been~onb-of-sehoad
for-a-peptod-gf-time-~in--axecesn~-of--7-~entendar--daya--would
farfeis PO--hours--of~-secumuiabed-~omedib--Ffor--cach-week-or
feaepiton-phepsof~~stmee~-phe-~tase--day--of-~atbendance~~tn-wq
mantenring-scheots

£63--Studensa--of~-coametotogy-—on-cnanteuring--nay--tese
eredip-—for——pratntrg--bime--during--which-a-sehool-ttcenpse-in
d¢mvatidy

(7) through (9) will remain the same but will be
renumbered (5) through (7)."

Auth: 37-1-131, 37-31-203, 37-31-311, MCA AUTH
Extension, Sec. 13, Ch., 602, L. 1985, Effr, 1/1/86 TImp:

~31= s 37-31-311, 37-31-323, MCA

REASON: The rule amendment 1s needed to conform to statutory
amendments and elarify conditions for student transfers.

"g,14,802 FEXAMINERS - EXAMINATIONS (1) Bxaminations
for--ticenacn--shaii-pe~conducted-by-bhe~board-opr-by-examiners
appointed-by-the-majortty-of-she-boards-as--piaces—~ard--times
speeified-~-by-~dhe--board. Examinatlions for llcenses shall be
held at places and times - spec¢iflied by the board, The
examlnation shall be ¢onducted by the department in accordance
With 37-1-101(4), MCA.

(2) through (7) will remailn the same,

(8) Applicants must appear for examination in & clean
whtbe-—or-~prabei-—-washable-untform~and-must-furntsh-pheir-own
peneir-for-theter-wrieben-examinacton—and light colored apparel
and have with them all equipment necessary for performing the
practical examinatlon.

(9) Any applicants who have taken the examination and
failed any part thereof, must notlify the office of the
department of thelr deslre to be re-examined 25 20 days before

* the next examinatlon and pay the required fee.

(10) and (11) will remain the same.

(12) Applicants will be notifled emnty--of whether they
"Pags" or "Fail". Uponn  recelpt of a notarized letter,
unsuccessful applicants will be notified of those practical
areas in whlch they were deficlent,

{13) will remaln the same.” .

Auth: 37-1-131, 37-31-203, MCA AUTH Extension, Sec. 13,
Ch. 602, L. 1985, Eff, 1/1/86 Imp: 37-31-303, 37-31-308, MCA

REASON: Standards contalned in the rules are being updated
becaugse they are obsolete,

"8,14,803 QUALIFICATIONS FOR FEXAMINATION - "MONTANA
STUDENTS (1) through (3) will remain the same.

a In case of dlspute between the school - ard the
department a3 to whether the 2,000 hour regquirement has been

24=12/24/87 MAR Notice No. 8-14-40
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met, the departmernt shall submit the secord to the board for
decision,
through (6) will remair the same."
Auth: 37-1-131, 37-31-203, MCA AUTH Extensiorn, S$ea. 13,
Ch, 602, L. 1985, Eff. 1/1786 Impt —3T-31-300, 37-31-307,
37-31-311, MCA

REASON: This amendment I1s needed to make services movre
avallable to the public,

"8.1&.80? APPLICATION ~ OUT-QOF-STATE _ COSMETOLOGISTS/
MANICU an w remalrn the same.

Applicants shall take  the . practical ard written
examinations = eevesing--ecash-of~the-branches~of-coametology or

manteuring-and-cosmedoiogy for cosmetolog*, m%£$°u£1ﬂ§ gnd/or
electrology, also the law ard rules examiration, administere
by the board department. '

(4) through (67 Wiil remain the same."

Auth: 37-1-131, 37-31-203, MCA AUTH Extension, Sec. 13,
Ch. 602, L. 1985, Eff. 1/1/86 Imp—m -31-303, 37-31-304,
37-31-306, 37-31-308, Mca

REASON: The rule i1s being amended because it 1s obsolete,

"§,14,806 LICENSED WITHOUT EXAMINATION - RECIPROCITY

(1) through (b) will remaln the ‘same. i )

€2)-~Par-purpose-ofoufi}tar-—and--(8)-—abovey-~any--hours
eemp&eeeé--whk}e--norkkngmer~u—Federa&-reacrvak!on-w&ii-nob-be
recogniveds"

Auth: 37-1-131, 37-31-203, MCA Imp: 37-31-304,

37-31~306, MCA

REASON: The subsectlor is being deleted to conform to federal
laws and to qudlify for federal funds,

"g,14,808 BRUSH=-UP  COURSES " (1) A 1censed
cosmetologist  who wishes to take advance hair styling,
tintirg, bleaching, permanent waving, or hair cuttinrg shall be
registered with the office of the department mev-te-exceed-3
consecutive~monshs-and shall be permitted to practice .on the
public, Ne--mHours of credit. shall be given. 8Sehools must

- hold ar, advanced training license.”

Auth: 37-1-131, 37-31-203, MCA Imp: 37-31-302,

37-31~303, 37-31-321, MCA

REASON: The amendment 1s necessary to provide a procedure by
which applications can be made for atate funding,

"8,14.810  ITINERANT COSMETOLOGISTS (1) through (3) will
remain the same.

£hy-mpm-tbinerant-ticense-wiit-non-be-tosned<-pnleas~-bhe
eppiteation-formy-duptieate-éopy-ef-a-currenb-coomedotogy
iiosnse-and-the-proper-fes-has-been-£filed-wieh-the-~offiee-—of
the-deparbmenty

MAR Notice No. 8-14-40 . 24-12/24/87
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€53 --Fhe~appiiention-Form-witi~-spoedtfy-«pimey~~piase--or
ioeeb&en--—uype~~of—«ne*v*ee~-er-denonaereb&enubo—be—siv&n-ané
aponsor- Brmeampany--epreaeutedv

€63(4) . WM

Auth:  37~1-131, 37-31-203, MCA AUTH Extenslon, See, 13,
Ch. 602, L, 1985, Eff, 1/1/86  Imp: -1-131, 37-31-10%,
37-31-203, MCA

REASON: The déletion - 1s needed t¢ more clearly  interpret
section 37-17=101, MCA, and clarify the distinctlons between
activities of itirerant coametologiats and the prastice of
cosmetology. :

"8,14,813 LAPBED LICENSE (1) through. (b)) will remaln
the same. : S ;

(2) If a'license has lapsed for a period of up 'bo 4
yeéars, but no longer than § years, the llcense may be renewed
upon payment of tteense-fees-plus-penalby-fess-for-vyoars-—dune
the preinstatement fee,

a“licenge -has lapsed for a period of 4 years to 6
years, but no longer than 6 years, it is pequired that in
addition to payment - of Jikgenee-~Feen-plun-pennivy-fasa-For
years dues re;natatemegt fee ‘an applicant must take a ' course
of 80 hours ©of straining 4in  a properly licensed school of
cosmetology, providing certification thereof.

. (4) If a license has lapsed for & period of -6 to 8
yeara, but no' .longer than 8 years, it 1s required that in
additior. to pagment of iteénpe--Leen--ping--penatby--feen——for
years ‘duey the reinstatement. fee an applicant must take a
course of 160 hours of tralning in a properly licensed achool
of cosmetology, providing certification thereof,

(5) If a license¢ has lapsed for a period of 8 to 10
years, but. ro. longer: than 10 years, 1t is required that in
addition to payment of ldeemse-~--feeg-<plus-——ponpatby--~foon--fopr
years dney  the - relnstatement  fee 4an applicant must take a
course of 300 hours Graining in & properly licensed school of
cosmetology, providing certification thereof,

(6) will remain the same."

Auth: 37~1~131, 37-31-203, 37-31-322, MCh AUTH
Extension, See. 13, Ch, 602, L. 1985, Eff, 1/1/86 Tmp:

™ -

, MCA

REASON: The amendment 18 to conform rule languageé with that
in’ current commorn ‘uae among regulative agencles in this and
other states,

all be {

lal ernrollment plus tieeee i§= ra" each re—enro ment
tollow_rg eaoh withdrawal,

éﬂé*-IppE&aﬂbken»ﬂea-!or«i&eenn&nsnor-enaninebton;—-ehnii
be~$25+r80-tr-addbbion-bo-any-obher-ticense-on-oxanination-fegy

(a) Appllcations are not considered complete until all
information, ireluding’ fees, has been received by the
department.

24-12/24/87 MAR Notice No. 8-14-40
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(b) Applications not completed within 90 days wlll be
consldered withdrawn and a new appllication and fee will be
required.

: €33(2) Temporary license fee for cosmetologists shall be
10.00,

£€43(3) Examinebion-te-practice--shall--be--$407005--pius

$25:00---manager-operator——on-=manteurtss--ttoense--Lees---The

cosmetology examination fee shall be $20.00, plus $25.00
manager/operator lLicense [ee.

%5;1&1 Examination to teach shall be $100.00, plus
$25,00 instructor license fee.

£$3(5) Reciprocal license shall be $186706 $50.00, plus
$25.00 manager-operator or manicurist license fee,

€83(6) Duplicate license fee shall be $6.00.

93777 1Initial inspection fee of-a-satem for all salons
shall be $59:68 $25.00 . -

€183(8) Transcripts - certification of training and
licensing shall be $10,00,
€3%3(9) Manager-operator and manicurist license fee

shall be $25.00,

€223 (10) Gosmetoteogtot-saion-and-manicure-saton--iiecense
fee-nhati-be-$35v0807 All salon license fees shall be $25.00,

(13) through (22)  will remainr the same but will Dbe
renumbered as (11) through (20).

(21) Manicurists examinatlon fee shall be $40.00 plus

$25.00 Ticense fee.
2 Electrology examination fee shall be $100.00 plus
$25.00 1icense fee,"
Auth: 37-1-134, 37-31-203, 37-31-323, MCA AUTH

Extension, See. 13, Ch. 602, L. 1985, Eff, 1/1/86 Tmp:
37-31-302, 37=31~304, 37-31~307, 37=-31=~321, 37=-31=322,
37-31-323, 37-32-304, 37-32-305, 37-32-306, MCA

REASON: The fees are being changed to make them commensurate
with program area costs.

"8.14,815 CONTINUBEBRING EDUCATION = INSTRUCTORS (1) ard
(2) will Temain the same.

€3)-—-hévance-~seyiing--witi-——pob-~~he---constdered---aa
benoher-bpaintng,

(%) through (6) will remain the same but will be
renumbered (3) through (5)."

Auth: 37-1-131, 37-31-203, MCA Imp: 37-31-322, MCA

REASON: Thils subsectlon 1s beilng deleted to broaden the scope
of contlnuing education avallable to instructors.

"8,14,901 SCHOOLS - APPLICATION (1) through (5) will
remain the same,

(6) A school shall have in 1its employ a licensed teacher
who 1s at all times in the immedlate supervision of the work
of the school. There may not be more than 10 students per

eseh electrolo teacher.
T71--Re-bemcher-or~-studerb-tegcher-may-—-be--permisbed--to
prectiee---eteehrotogy---on---the-~pubtte-~tn--a--schoet, An

MAR Notice No. 8-14-40 24-12/24/87
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electrology teacher may be permitted to demonstrate on the

ublic Ir a school for technical and practical purposes orly.

(8) through (11) will remain the same.

(12) A detalled floor plan of the school, showing
adequate floor space of at least 1,000 square feet for the
first % 10 students and 60 square feet for each additional
studenty--whieh-may. This may include locker room, ard¢ office

space, and reception area, subject to board approval.

(13) will remain the same,

{34} ~-p-pord-tn-she-amounb-of~$6;0008 5 -whteh-shaltt-be-sub-
jest-go-the-inspechion-of-the--board-~-and--shati--apectfieantiy
seabe--bhat--tn--ecase--phitg-~proposed--new--sohest-goes-oub-of
business-that-any-prepaid-tnttton-witi-be-mefunded, A bond in
the amount of $5,000, which shall be submitted to the
department and shall specIfically state in case this proposed
schools ces out of business an repald tuition will be
refurded, Thls bond must be submitted to the board office
before the license can be Jssued.

15} through (1 wlill remain the same."

Auth: 37-1-131, 37-32-201, 37-32-304, 37-32-306, MCA

Imp: 37-32-201, 37-32-304, MCA

REASON: The standards are belng updated because they are
obsolete.

"8,14,902 SCHOOL REQUIREMENTS (1) will remain the same.

(2) Dafly attendance records and records of all subjects
taught and practiced shall be submlitted to the office of the
department on or before the 8¢k 15th of each month, on forms
furnished by the department. Records must be slgned by a
quallfied dinstructor or someone designated by the owner and
the student.

(3) through (7) will remain the same.

(8) Upon re-enrollment in a school, the department shall
be notified of the student's re-enrollment within 5 days.

(9) through (12) will remain the same.m

Auth: 37~1-131, 37~32-201, MCA Imp: 37=32=-302(1)(b),

MCA

REASON: The amendment 18 proposed to conform reporting
requirements with those for schools of cosmetology, which the
board also regulates. This will make reporting and regulation
more uniform,

"8.14.903 INSPECTION AND EQUIPMENT (1) through (4) will
remaln the same.

€63(5) 6ne-demen Needlesy #n of various sizes, shall be
provided each student upon completing 50 hours of basic
training.

£#3(6) Ore locker shall be provided for each student en-
rolled for personal items.

€¢83(7) Zhere-shati-be-separabe-rest-rooms-for--mate--and
femele--pepsonsy--~whiteh--shalti-imelude-tayvatontes-with-hot-and
cord-runrning--water--conventent-~bo~-shndenta;--emproyees--and
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pateonss Bath rooms with hot ard cold rurning water shall be
corvenient to students, employees ard patrons.

£37{8) Ne-schoot-ahetri-provide-cups-os-glasses-ox--ethes
er&nk&ng—--eeepbaekes-fsﬂweemmar-usagew Schools shall provide
orl isposable single service drinklirg cups.
through will remair the same but will be
renumbered (9) through (11),"

Auth: 37-1-131, 37-32-201, 37-32-304, 37-32-306, MCA
Imp: 37=32-302, 37-32-304, MCA

REASON: Standards are belng updated because they are
obsolete, Irnstances of incompetence indicate that rule
charges are needed to reduce such occurrences,

"3,14,905 STUDENT REGISTRATION (1) Upor errollment, a
student must submit to the school, the following items which
the school must send to the office of the departmert within 10
days:

(a) proof of high school graduatior, or equivalent

(b) photostatle copy of birth certificate

(c) certificate of health issued by a licensed physician
stating the individual has ro communicable diseases.

(2) and (3) will remair the same,"

Auth: 37-1-131, 37-32-201, 37-32-302, MCA Imp:
37~-32-201, 37-32-302, MCA

REASON: This rule s being amernded to provide information
which will protect the publile,

"8,14,906 CURRICULUM - STUDENTS (1) The hours of
training courses shali conslist of 600 hours of technical
instruction and practical operatlions covering all practices of
an electrologist ir not less thar 15 weeks or a maximum of ¥9
20 weeks,

(2) will remain the same,

(3) The course and training shall irclude professional
ethies, personal hyglene, good grooming, normal cleanup
duties, required keepinrg of student records, modeting,
positioning , receptiorn desk and other related dutles; and may
also include guest speakers, WwWith topfcs relevant to the
electrolysis profession,

(4) All students shall have completed the specific
minimum of required hours and operatlions upon completion of
the 600 hour course ard the school must serd the record of
completion to the department within 2 3 days.

(5) Students, upon graduation from a school and perding
passing the state examiratlon, may not engage Irn the practice
of electrolysis.”

dutgh: 37=-1-131, 37-32-201, 37-32-302, MCA Imp,
37-32=302 (1)(b), MCA;

REASON: Stardards contalred in these rules are being updated
because they apre obsolete and to ensure fair competition,
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"§.14,.907 STUDENT REQUIREMENTS (1) through (3) will
remaln the same,

(4) The student's requlired tralning time continues on
the date of re-enrollment, unless over 68-days 45 calendar
days has lapsed from the last date of attendance.

(5) will remain the same.

(6) The-student-ip-sequired-to~furntsh-proof-itmmediatety
of-a-vatid~reason-or-nature-of~phe~inberrupbton--by--fiiing--a
phystcianta--stabemenb--or--ecther-——cerbifted-sbatement-netbing
foroh-the-caunse-—-for--missing~-~-sueh-~time~~of~--braining. Any
student who 13 out of school 1n excess of 45 calendar days, 1s
required to submlt a  statement from a physiclan or other
authorized statement to show valid reason for withdrawal,
Such a leave will be reviewed by the Board."

Auth: -1-131, ~32-201, -32-302, MCA Imp:
37=-32=302, MCA

REASON: The amendment 1s proposed to conform with federal
regulations to qualify for federal funding.

"8,14,909 EXAMINERS -~ STUDENT EXAMINATIONS

(1) Examinations for etectroiegtess electrology shall be
conducted--by the--board--or by--examimera--appeinted-by bhe
majertey-af-she-poard administered by the department and by

examiners appointed by the board.
[€3) Afl examiners shall have had at least 2 years of

licensed practical experlence, in this state, conslsting of 386
at least 20 hours per week for-a-mintmum-of-50-weeks-pon-~yonr
and shall Pe-a iicensed-eciectrotogist-of-thia-atese-and-shald
not be connected with any school of electrology.

(3) and (4) will remain the same.

(%) No application for examination will be accepted
unless accompanied with the proper fees, credentlals, firal
examinatlon grades received in the school, the final hours
record showing that the 600 hours have been completed and
records showing that the student has been enrolled for not
less than 15 weeks. All applications must be received by the

department 20 calendar days prior to the examlnation date angd
accompanied with the proper fees, credentlals, examination
rades, final hours and completed appllcation papers,

(a) Applications recelved after the 20 day deadline for
registration, sha be held for the next examinatlon.

(b) Appliicants shall not appear for examination unless
they have been rnotified to appear by the department.

(6) An appllcant must appear for examination in a clean
white--or--pastet--washable~-uniform light colored clothirg
and/or a lab coat, plus all equlpment necessary for pertorming
the practical examination, must-fusriskh-their-own-peneii-for
bhedr-weibsen-examination——and--ati--equipment--necassary-—fop
performing-the-practieni-examinastons

(7) through (10) willl remaln the same.

(11) Applicants who have been notified of failing the
examination, must may re-apply within 1 year of failure of the

irst examiratlon and pay the examination fee and retake the
complete examination.
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(12) Any applicant who does not re-apply for examination
within 1 year of failure of the firat examination must
complete a 480 300 hour brush-up course in a regiatered
8chool of electrology ard--take--a— to be eligible for any
further examlnation.

(13) will remaln the same,

(14) Applicants registered for examination, who for good
cause ‘cannot appear, must notify the office of the department

48 hours prior to befere the examination date or forfeit the
examination EGE_. !
(15) will Temain the same.”

Auth: 37~1-131, 37-32-201, 37-32-302, MCA Imp:
37~32-201, 37-32-302, MCA

REASON:; The amendments are necegsary to conform to statutes
and to update rules that were obsolete.

ﬂa.;ui;ooa EXAMINATION - (1) - Examinations for ar 2a
electtoroginh-~ticense--will-be-heid-at-itant-once-a-year ad-a
place-and bime-spectfied-by--bhe--board  llcense to  practice
electrg;agg will be held three times & ge%r uring the months
of Sepvember, January an J at a time a place spec filed by
the board.,
Through (4) will premaln the same."

‘Auth: 37-1-131, 37-32-201, 37-32-302, MCA Imp:

37-32-302, MCA

REASON: To increase the frequency wlth which llcensing exams
are offered and reduce the amount of time applicants must walt
to take the exam, .

"8.14.1004 SALON (1) will remain the same.

( ¥ change of ownership and/or location requires a
new application for reglstration and a-rew-registration any
appropriate fees to be paid.

&l and (37(a) will remain the same.

b) & electirology salon ehai? must have a separate
éntrance and a scﬁ&raie enclosed area for working on patrons.

{c) & in glectrology salon shaid must have separate
eonvententd-handwashing racilitvies.

(d) will remain the same."

Auth: 37-1-131, 37-32-201, 37-32-306, MCA Imp:
37-32~304, 37-32-306, MCA

REASON: ‘To update rules that are obsolete and conform them to

current sanitary standards and practices in the sanltary
regulations.

"$,14,1010 FEES, INITIAL, RENEWAL, PENALTY AND REFUNDS

(13 through (2)(8) wII% remain the same.

éb) Electrology "salon 1license  fee sghall be . $35760.
$25.

¢) through (J) will remain the same."

Authi 37-1-134,  37-32-201, MCA Imp: 37-1-134,
37-32-304, 37-32-305, MCA
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REASON: Fees are charged to make ' them commensurate with
program area costs,

"8,14,1104 TOILET FACILITIES (1) Every -electrology
salon shall provide adequate toilet facilities for its
employees and patrons in a conveniernt location, with a self-
elosing door. The door ls to remaln closed.

(2) throug W remalr the same,

Auth;  37-1-131, 37-32-201, MCA Imp: 37~-32-201,
37-32-304, 37-32-306, MCA

REASON: To conform with current saritary standards and
practices in the fleld,

"§.14,1105 HANDWASHING FACILITIES (1) will remein the
same.

(2) A soap dispenser, supplied with liquld soap wiii--be
conntdered-osatinfacyory. i3 preferred.

(3) Sanitary towels approved mey will be. 4ndévidued
gingle use eof paper towels, sanltary type roller or approved
air dryer."

Auth: 37-1-131, 37=-32-201, 37-32-306, MCA Imp:
37-32-201, 37-32~304, 37-32-306, MCA

REASON: To econform with current sanitary standards and
practices in the fileld.

#8,14,1106 CONSTRUCTION, CLEANING AND SANITIZING TOOLS
AND EQUIFMERT (1) through (3’ will remaln the same.

(E) The headrest of chairs and tables shall be covered
with a elean~-dowel-or-paper-towe: single use towel for each
patron.

(5) will remain the same.

(6) Before use, each electrolysis needle or tweeger
shall be first wiped--¢ican—-with--a--F8%--aicchoi~seitution
cleansed with warm water and scap, rinsed thoroughly and

placed into an - ultrasonic claangser or chemigal sterilant
resoak,  and then sterilized by one of the [0LlowiNg methods:

(a, sgburated-stens, sterilizi ackets with saturated
steam 15 PSI, and 250 F, 30 minutes

b) sterilizing packets with dry heat lab oven, 340 F,
60 minutes

(¢) Betiingr-submerged-tn-dtovtiied--waper;--20--minubes
¢old sterilants with bead sterilizer 450 F, 10 minutes

d) throug will remain the same, .

(10) Tools and equipment shall be handled in such 'a
manner as to prevent contaminatlion. es~far-as-practicable-~and
sheii-mean-avetding~overhandiing-of-a-cican-arstete-before~-1¢
ta~uned-on-the-peaxt-customnars

(11) 6reem-snd-ether-unguenss Topicals must be removed
from containers with spatulas or simiimr--usensiis pump

dispenser.
(12Y through (14) will remain the same."

Auth: 37-1-131, = 37-32-201, 37-32-304, MCA Imp:
37-32-201, 37-32-304, 37-32-306, MCA
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REASON: To cornform with current sanitary standards and
practices irn the fleld, These amendments were recomnended by
the 3tate Department of Health.

"8,14,1107 DISPOSAL OF WASTE (1) will remain the same.
(2) "Refuse contalners shall have plastic liners, be kept
ir good repair and thoroughly cleanred alfter being emptled

fregquently.
{3) and (4) will remain the same."

Auth: 37-1-131, 37-32~201, 37-32-304, 37-32-306, MCA
Imp: 37-32-201, 37-32-304, 37-32-306, MCA

REASON: To c¢onform with current sanitary stardards and
practlices Irn the fleld.

"8,.14,1108 PERSONAL HYGIENE (1) All electrology salon
llcensees shall wear clean washable~-white-~tab--coaba--or
uptfommsy-—paed-For-po-obher-panpene, appropriate professiornal
attire, BSocks/rylons ard shoes shall be worn at all times.

(2) and (3) will remain the same,"

Auth: 37-1-133, 37-32-201, 37-32-304, 37-32-306, MCA
Imp: 37-32-201, 37=-32-304, 37-32-306, MCA

REASON: Te conform with current sanitary standards and
practices In the field.

"8.14,1201 FLOORS (1) and (2) will remair the same. )

(a) Acceptable Tfloor coverings are cement, tile,
serrazze, hardwood (%f well kept and--filied), geod-grade
linoleum eor, vinyl ptestie, or sulitable carpeting.

(3 Floors will be considered clean when ree of
accumulated soll, halr and other materials.

(a) Dustless method of cleanirg shall mear the use of
sweeping compounrds, treated dust mops or other clearning method
that prevents dust and halr from flying."

Auth: 37-1-131, 37-31-203, 37-31-204, MCA Imp:
37-31-204, MCA

REASON: To conform with current sanltary standards and
practices in the field.

"8,14,1202 WALLS AND CEILINGS (1) Walls ard cellings of
all rooms and booths shall have a smooth washable surface,
kept clean, in good repalr and flnlshed In a tight--eoier
professional manner.

(a) ALl walls in booths and work rooms shall be smooth
enough for easy washing, without cracks or holes and splash
areas require a heavy duty finish, Curtains and--hargiris
shati-~be-~ef--washable--masterini-amd-changed, drapes and wall

hangings shall be cleaned frequently.”
““"E"'s_'Auth_: — 37~1-131,  37-31-203,  37-31-204, MCA Imp:

37-31-204, MCA

REASON: To ¢onform with current sanitary standards and
practices in the field.
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"8,14.1206 POFREP  BATH ROGM.  FACILITIES (1) Every
beauty salor op school shall provide teiie® bath room
facilities for its employees and patrons 1irn a convenlent
location, with a self-closling door.

(a) Mechanical door closers or screen door springs will
be considered satisfactory. The door 1s to remain closed.

(2) Durable and legible handwashing Instructions shall
be posted in each tetles bath room used by employees,
directing them to wash thelr hands before returning to work.

(3) %Petied Bath rooms shall be completely closed by
walls and ecellings and plumbing must comply with the Montana
plumbing code.

(a) will remain the same,

(4) No articles shall be stored in seile# bath room that
will interfere with cleaning 1t.

(a) If setiet bath room is used for storage of cleaning
equipmert, a closet shall be provided,”

Auth: 37=1~131, 37-31-203, 37-31-204, MCA AUTH
Externsior, Sec¢. 13, Ch. 602, L. 1985, Eff. 1/1/86 Tmp:
37-31-200, MCA

REASON: To "conform with current sanitary standards and
practices in the fleld.

"8,14.1208 HANDWASHING FACILITIES (1) Handwashing
facilitiegsy ghall be convernient to work area, shati--be
providedr includlrg hot and cold running water, with a soap
dispenser and eappreved sanitary towels. No-empioyee-ahaii
work-after-using-she-sotiet-room--wisthout--Ffirst-~washing--his
handa-~and--psmsr---Handa-—-—musts-~be~~-washed--before--and-afies
fouehing-any-patrons Employees shall wash thelr hands after
using the bath room and before and after touching a patron.

{a) and (D) Will remalr the same.n”

Auth: 37-1~-131, 37-31~-203, 37-31=204, MCA Imp:
37=31-204, MCA

REASON: To conform with current sanitary standards and
practlices in the fileld.

"§,14.1209 CONSTRUCTION OF UTENSILS AND EQUIPMENT

(1) wiIl remain the same.

(a) All tools, utensils and equipment (shelves, tables,
ete.) shall be conatructed and located for easy cleaning, arnd
repair, Iv-ta-capeciatiy-itmportamt-thav--surfaces--eoméing--in
contach--with--the--shin-sr-hatp;-treiuding-shanpoo-beanda-and
bawiny-be-tn-good-conditton-and-constrneyed-Cor-easy-actennings

b}~ -Permanent-wave--machines-——and-~gitt--sthen-vwslactricas
aecessertes——shalli--be--inspested--and-checked-frequentiy-by-o
quatified-elecorietans-who-shati-snbmit-a--wribten--mepore--of
the-faces-regarding-bhe-tnapectiony

(¢) will remain the same.

(d) ©Oups-sr-giasses-shall-rot-be-ussd-for-serving—-coffee
or-ather-tigquidas-untess-these—are-cnp-or-giass-washing-faetii~
ties-provided--for-~washing--and--santetetng--of-vubenatis~—im
eecordance-with«bhe-department-of-enteh-and-environmensal
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sctenecca-regniavions-for-cading-and-drinking-entabitshmentox
Paper-cups-apre-highty--recommended--tn--the-~ahaence--of--sueh
Eaectiteteny Single seprvice paper cups are to be used for all
patrons."

Auth: 37-1-131, 37=-31-203, 37-31-204, MCA Imp:
37-31-204, MCA

REASON: To cornform wlth current sanitary standards and
practices in the fleld,

"8,14,1210 CLEANING AND SANITIZING TOOLS AND EQUIPMENT

Ati-boots-and-cquipment;-itnetuding-sheirvear-~babten;
atrke ;~-shampoo--bowtsr--board--and--spray-hosens-shati-pe-kept
etean--and-~frea--of«-condtaminabing--madbertatss---~Att---tooks
(brushes;--combasy--insbruments; -—eter)i---shatl--be--thereughiy
eteaned-and-~effectively-subjeebed-bo-——an--approved--saniotoing
precenn—-before--baing ~used-agatn~on-the-next-cusvomers--8toth
soweis-and-ather-tirnens-used-itn-she--beanvy-—-saton--or-~achool
shati--be-effectively-taundered-before-being-used-again-on-the
nexs-cushomerr--Single-nervice-thema-such-as-ganre--or--cotton
permanent--wave--pads;-paper-nesk-sbrips—or-headrest~coverings
shatt-be-used-oniy-oneer All tools, equipment and electrical
instruments, shall be thoroughly cleaned and subjected to an
approved sanltlzing process before being used agaln. Cloth
towelsg and other linens shall be Jaundered before use, 3ingle

service ltems shall be used only once.

(a) No-ssier-or-sehooi-shatli-use-brush-roiiere--or--neek
brushes-uniean-sthey-are-phe-properey-cf-the~customer-and-he-or
she-shaii-saie-them-home-and-mobt-psore—them—4n-—the--saton--os

achoets Salons and schools are not to posseas or store brush
or velero rollers. If the patron brings in their OWN _ LGems,
they can be used on this one patron,

[€))] Wash-nink-op--pan-~ghati--be--of--adequate-—<nsize—--bo
eonbain-—a--detergent--nsoiueion--for~~ywanhing-of-alit-eooin-and
shalti-be-thoroughiy-cieancd-before-unings A sink or pan shall
be of adequate aize to hold all the articles to be cleaned

plus a cleaning solution,
a anteined-conbainer-shati-bve-targe--enough--po--thns

att ertietes---are-—conpiepety--covered--by--the-~santtining
sotubtons——A«oyiinder-sype-container-may-not-pe-suffietent-for
hotdtng--att--bypes~of-toots-and-insvruments-uned-during-a-day

in-a-saten-er-seheoty The sanitizing container shall be-large
enough to completel cover al articles with a sanitlzin
solution. A cyifnﬁer contalner may not be aaqugte to
sanltize brushes,

(3) through (¢) will remain the same."

Auth: 37-1-131, 37-31~203, 37-31-204, MCA Imp:
37-31-204, MCA

REASON: To cornform with current sanitary standards and
practices in the fileld.

"8,14,1212 STORAGE AND HANDLING OF TOOLS AND EQUIPMENT
(I) After being subjected to the saritizing process, all
tools shall be stored at a suffleient height above the floor
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irn a clean dry place protected from dust and other
cortamination.

¢a)--Poote-and-equipment-—-shatt--be--handied~~tm-—gpueh--a
mapRer--ag~-to-prevent-contaminavion-so-far-as-prasticapie-and
shati-mean-avotding~ovenhandiinpg-of-a-ctear-asttete-before i
tn-upcd-on-the-mext-onatvoners

¢b3(a) will remain the same.

4¢e3(b) will remain the same."

Auth: 37-1-131, 37-31-203, 37-31-204, McA Imp:
37-31-204, MCA

REASON: The material proposed for deletion has been found to
be unmanageable and unenforceable.

"8,14,1214 DISPOSAL OF WASTE - SEWAGE (1) All refuse
shall be stored in easily cleanablie, leakproof, fly-tight non-
absorbent contalners that are supplied In sufflciernt numbers
to accommodate all refuse, trash-ané-subbish-removed-from-the
premises,

(a) Refuse containers shall be kept in good repair and
thoroughly cleaned after beling emptled.

tb)--Stopage-of-refuse-sonbatners-sn-sutbable-racks-heips
reduce-heatth-hagards-and-nutsances-and-protonga-the-<-tife--of
she-conbatnerns

fe¥(b) PFrequert--removai--ef--washe--prevents—-offenaive
odory--and-the-unsighbiy-overfiow-of-contatrers;-that-may-be-a
memace~go-heaksh, There shall be fregquent removal of refuse

to prevent overflow, which could be a menace to health.

(2) and (3) wiii remaln the same."

Auth: 37~1-~131, 37-31-203, 37-31-204, MCA Imp:
37-31=-204, MCA

" REASON: To conform wlth current sanitery standards and
practices in the fleld,

"8.14,1215 PERSONAL HYGIENE OF PERSONNEL (1) All
persons working In schools and beauty salons shall Keep their
hands, fingernalls ané--arms clean, and wear clean, light
colored weshablre--uniforms--op--dresses--or-targe-~ckean-white
aprons-o=-coabir-nsed-Lfor-no«dther~--purpose clothing. Shoes
and socks/nylons ahall be worn at all times,

(2) will remaln the same."”

Auth: 37-1-131, 37-31-203, 37~31-204, MCA Imp:
37-31-204, MCA

REASON: To conform wlth current sanitary standards and
practices in the field.

"8,14,1216 PREMISES (1) through (5) will remain the
seme,

(6) Amtmais-are-puohibited-im-working-areans-of-satons-or
soheots--where--operators~-are-—working, Animals, birds and

reptiles are prohibited in all salons and schools, With the
exceptior, of guide and hearirg dogs."
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Auth:  37~1-131,  37-31-203,  37-31-204, MG4 Imp:
37-31-204, MCA

REASON: This amerdment 1s being proposed on recommendation of
the Department of Health,

3. 8.14.,1001 LICENSES is being proposed for repeal,
Full text of the rule is located at page 8-455, Admiristrative
Rules of Montana.

Auth: 37-32-201, MCA Imp: 37-32-302, 37-32~303, MCA

REASON: This repeal 1s belng proposed because the rule
repeats statutory language,

4. Interested persons may submit their data, views or
arguments, elther orally or 1in writing, at the hearing.
Written data, views or arguments may also be submitted to the
Board of Cosmetologlsts, 1424 9th Avenue, Helena, Montara
59620, no later tharn February 1, 1988.

BOARD OF COSMETOLOGISTS
DUDLEY WILLIAMS, PRESIDENT

Certified to the Secretary of State, December 14, 1987,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF PHARMACY

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of 8,40,404 and 8, ) OF RULES PERTAINING TO FEES
40,1215 ) AND DANGEROUS DRUGS

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. Or January 23, 1988, the Board of Pharmacy proposes
to amend the above~stated rules.

2. The proposed amendment of 8.40.4504 will read as
follows: (rew matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-1134,
Administrative Rules of Montana)

"8,40,404 FEE SCHEDULE
(1) through (11) will remain the same.

(12) Examination fee 190<60 175.00"
Auth: 37-1-134, 37-1-201, MCA Imp: 37-1-13%, 37-7-201,
37-7-302, MCA

REASON: The board 1s ralslng the examlnatlon fee because the
cost to the board for the NABPLEX examlnatlon 1s belng ralsed
by $75.00 by the test provider, The National Assoclation of
Boards of Pharmacy.

3. The proposed amendment of 8.40.1215 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page 8-1180 through
8-1182, Administrative Rules of Montarna)

"8.40.1215 ADDITIONS, DELETIONS, & RESCHEDULING OF
DANGEROUS DRUGS (1) through ({8) will remalin the same,
5) v o
(a) Schedule I
ti)--atfentanti-undes-nsaebion~-50-32-22-(1 s -MEAs-optates
£443(1) methaqualone under sectlon 50-32-222 (4), MCA,
depressants

(11) 4-methylenedioxymethamphetamine (MDMA) under
section -32-222 MCA alluclnogenlc substarces

111) will remaln the same.

(b) Schedule IT

(1) alfertaril under sectior 50-32-224 (2), MCA, opiates

(T3] €SO

[3T2) iiiiz P

€244y CCv) . . "

Auth: 50=-32=103, McCA Imp: 50~32-103, 50-32-222,
50=-32=-224, MCA

REASON: 3, 4-methyleredioxymethamphetamine (MDMA) has been
placed in, Schedule I Iir the U.3. Code of Federal Regulatiors
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(CFR). This action was based on the findipg that this
substance fits in the category for inclusion 1ln Schedule I in
the CFR, Thls amendment was published in the Federal Register
10/14/86, Federal Register Citation 51 FR36552, and was
finalized November 13, 1986. Alfentanil was rescheduled 1into
Schedule II in the CFR. It was formerly listed as Schedule I.
This change was based on the finding that this substance now
fits the category for i1nclusion in Schedule II in the CFR.
This amendment was published in the Federal Register 1/23/87,
Federa% Reglater Citation 52 FR2516, and was finalized January
23, 1987,

4, Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to the
Board of Pharmacy, 1424 = 9th Avenue, Helena, Montana
59620-0407, no later than January 21, 1988,

5. 1If a person who 1ls directly affected by the . proposed
amendments wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submilt this request along with any
comments he has to the Board of Pharmacy, 1424 - 9th Avenue,
Helena, Montana 59620-0407, no later than January 21, 1988.

6. If the board receives requests for a publiec hearing
on the proposed amendments from either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed amendments, from the Administrative Code Committee of
the legislature, from a governmentazl agency or subdivislon, or
from an assoclation having no less than 25 members who will be
directly affected, a public hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Reglster, Ten percent of those persons
directly affected has been determined to be 108 based on the
1084 licensees in Montana,

BOARD OF PHARMACY
ANTHONY J. FRANCISCO, R.Ph.
PRESIDENT

‘q‘)"‘

DEPARTMENT OF COMME CE

Certified to the Secretary of State, December 14, 1987.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF PSYCHOLOGISTS

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT,
amendment of ARM 8.52.401, 8. ) REPEAL, AND ADOPTION OF RULES
52.402, B.52,602, 8.52.604, 8, ) PERTAINING TO PSYCHOLOGY
52.606, 8.52.608, 8,52,609, 8, )

8§.,52.610, 8.52.611, 8.52.612, )

8.52.616, the proposed repeal )

of 8.52,603, 8.52.605, 8.52. )

607, 8.52.613, 8.52.620, 8.52. )

621, and the proposed adoption )

of new ruyles I. through V. )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1, On January 23, 1988, the Board of Psychologists
proposes to amend, repeal and adopt the above-stated rules,

2. 'The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"g,52,401 OBJECTIVES (1) The board of psychologists
hereby establlishes rules for conductlng the business of the
board, 1including the acceptance of applications and the
administration of examinations for applicants for llcensure as
psychologists, and for regulating the practice of psychology
in the state of Montana. FThese-ruies-were-adopted-by-the-board
on-November~185-39F3s

(2) through (4) will remain the same."

Auth: 37-17-202, MCA Imp: 37-17-202, MCA

REASON: The rule provisglon 1s outdated and unnecessary. The
Administrative Rules of Montana contaln rule hlstorles.

"8,.52.402 BOARD MEETINGS (1) through (5) will remain
the same,

(6) Ordinarily meetings will be announced one month in
advance through the-MPA-mewsiebter and appropriate means and
media. Special meetings may be called at any time deemed
necessary by the board when members agree. Meetings may be by
telephone and balloting by mall,

(7) through (9) will remain the same."

Auth: 37-17-202, MCA Imp: 37-17-201 MCA

REASON: The proposed deletlon provides the Board with more
flexibility as to the method of giving notlce of meetings.

"8.52.602_ NONRESIDENT PSYCHOLOGICAL SERVICES

(TY Nonresident ngnauIting psychological services ame
those-acbivivies-and-serviees defined in section 37-17-~104(4),
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MCA., Phey may be rendered to 1individuals, but--uswaiiy--te
groups, corporations or the public for compensation or fee.

(2) To provide such services ard engage 1in such
activitles in the state of Montana, a psychologfst duly
llcensed in the state er-eoumsy of hils residence shall file
with the board a completed ard notarized appiiecastsm form
ardy-on-Fforms-devised provided by the board, a--statemept--of
stating the nrature, locatiIon, and duration of said services
shoutd-ehene that exceed 10 days within any calerndar year,

£3)--bteense-in-interpreted-by-the--board--to—-mean--oniy
those-pranted-by-sther-atasea-undes-apabusory-proviatonas

€4} -~-Byeh--servicen--and--aetivistes--in—-Mentara--by--a
nonreatdent;--iicensed~--payehoteogiat;-~are-iimived-by-taw-bo-a
bo:ai—of-ée-daye-wibhin-ene—eaiendar-year-and-aubjeee-bo—theee
rotess

€53 (3) A letter verifying termination of sald services
shall be Tiled with the board at the time of termination."

Auth: 37-1-131(1), 37-17-202, MCA Imp: 37-17-104, MCA

REASON: The Board proposes these amendments to remove
portlons of the rule that duplicate the statute and to make
the language of the rule more concise.

"8,52,604 APPLICATION PROCEDURES (1N Phe---board

aApplications for licensure whiteh When properly filled out by
the applicant wiii erdinariiy must provide the board with that
information neceasary to ascertain whether or not the
applicant meets the requlrements of the law as to educatlon
and experience, ¥t-wiil-be-notedithad-she-aApplication forms
must reflecta-med~-enty satisfactorlly the requirements of
Montana law;, bubt-bthe-starmdards-of-the-American-Psyechoiogical
Assoctattons—~-Onky--by---matnteining-~-such--—standards-——car
reetprocity-with-ticonatng~-bodtes—tn-other-nstates-ba~obéatneds

(a) Any- pPersons seeking llcensure must apply on the
board's official forms which may be obtained through the
department.

(b) Completed applicatlions shall be delivered to the
department, accompanied by the application fee.

(¢) Applicants will be nrnotified in writing of any
deficienciles in thelr appllications. If the requested
information is not received by the board to remedy such
deficiencies within 6 months of the date of the written
notice, the applications shall be bvesmimadeds deemed to have
been wilithdrawn,

A completed application flle shall c¢onslst of the
completed and notarlzed application form, transeripts of all
graduate work completed, endorser--forma--from--ab--teast--2
tieenaed--payehoitogista--who-are-famittar-with-the-appiicantis
work-experience-and-3-obher-{mintmum-of-5)-who-ave-memberna——of
the----American--~Poyehotogieat---Assoctaston;-—--the-—-Mentana
Payehotogicat-Association;-and-have-knowtedge—-of-~appiteantis

work--experience—-or--cducatiany-—conrne rogram and coursge
descriptions from the official college catalog(s), three Wwork
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samples, and completed reference forms from a minimum of five
references of good moral character. An appllcation file must
be complete at least 60 days in advance of the April or
October examination dates,

{a)_ Work samgies shall be written examples of recent
work, at least two of which must be psychological evaluations,
The evaluations must demonstprate competence in history taking,
adminlstration and interpretation of formal tests of
intelligence and admlnistration and interpretation of
objective ana projective testa of personality, %ests utilized
must Include, but are not limited to, those widely recognized
and respected iIn the practlce of psychology. Examples must
also demonstrate competence in formulatin appropriate
recommendatlions, Questions regarding the work samples may be
included In the oral examination and candidates may be
requested to present the raw data uporn which thelr work
samples were based,

(b) Reference letters must be from people familiar ' with
the quality of the applicant's education and work experilence.
At least three of the references should be licensed
psychologists and at least three should be members of the

AmeriIcan Psychologleal Assoclation.
(3) The board shall examine the transcripts of every

applicant to determine whether his degrees wes were awarded by
accredited institutions of higher learning with adequate
course study in psychology as defined in ARM 8.52,605A,

(4) The board she:® will consider the acceptability of
the professlonal experlence presented by the appllcant for
consideratior in keeping with ARM 8.52.606,

(5) When the application file 1s complete and }udged--8e
be--pebensiaity acceptable by-tha-moard, the applicant shaii
will be rotifled in writing as to the time and place of the
examination. It shall be the duty of the appliecant to inform
the department #tn-wribirg when 1t 1s not feasible to appear at
the time and place stated for the examination.

(a) If a candidate 1s scheduled for the examination a
second time and does not appear, wlithout legitimate excused
reasons, he may lose his eligibility for the examilnation."

Auth: 37-1-131(1), 37-17-202, MCA Imp: 37-17-303, MCA

REASON: The Board 1s proposing these amendments to update
application procedures, to make the language of the rule more
conelse and to make procedures more uniform with those in
other states, and to conform with current practice in the
field.

"8,52,606 REQUIRED SUPERVISED EXPERIENCE (@))] Accept-
able experlence must involve the practice of psychology and
must have been performed competently at a professional level
in order to be considered satlsfactory in scope and quality.
Bxperlence limlted to essentially repetitious and routine
tasks at the pre-professional 1level wlll not be accepted,
e.8., adminlstering and scoring structured tests, as in a
practicum course, computirg statistics by-hand~er-machine,
asslsting an instructor In psychology courses or personal
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therapy. Such experlences are primarily preparatory to the
practice of psychology. No experlence of any kind gained
prior to the completlon of all requirements for the master's
degree in paychology or Its equivalent applles to the
provisions of this act. Satisfactory examples of profesalonal
experience lneludes tasks which depend upon the application of
skllls, concepts, and prineiplea made avallable during the
applicant's formal professional educationjy ezgr, Exampleg of
these types of activities include: administering and
interpreting paychologlcal  tests, provliding cllents or
patients assistance in solving thelr professional or personal
problems, designing original research projects, analyzing and
reportlng research data, ew#--and teachling a couprse in
paychology.

(2) #v-ta-expected-sdhed $The work described in (1) above
shwould have been done throughout the year under the
Face-to-face (personal) supervision of a licensed psychologist
with training and experlence equivalent to that required by
the state of Montana for licensing, who 1is experlenced and
competent in the skills and knowledge in which the applicant
was--13 engaged. eand--whe--ig--z--meguiar--spaff--member—-or
eonaui_an$-~—in--the—-ergan&zas&en--in—-wh&eh--the-—person--&a
sequiring-his-experiencer It-io-furether-expected--that Ssuch
supervision shwould have been conducted according to standards
at least equivalent to those described in these rules, that
the supervislon be for at least a minimum of one hour per week
throughout the year of experlence.

(3) The term "year" shall mean a calendar year,
including leaves for vacatlion with pay, during which the
individual was engaged in employment on a full-time pem--week
basis.,

(a) In case of full-time employment, the work schedule
in the employing agency, clinle, institution, or organization
shall be for a calendar year, meaning that work will be during
consecutive months.

(b) In the case of part-time employment credit for such
periods of employment shall be calculated by the calendar
month or year according to section 1-1-301, MCA, in such
manner that the number of hours actually worked per week will
be divided by 40, and the resulting fraction shall be applied
to the number of calendar months of employment reported to
determine the number of montha to Dbe credited to the
applicant. Exanmple: applicant employed from July 1, 1970
through Qctober 31, 1971 on an average of 20 hours per week,
total period - 16 months at one-half time. Applicant 1s
credited with 8 months of experience.

(4) Qualified professional experience may 1irnclude one
calendar year of supervised experience after the master's
degree and must include at least one calendar year
postdoctoral. One year may be an internship in an approved
training program for the Ph.D. 4in clinical psychology; the
postdoctoral year is filgured from the time of completion of
all requirements for the doctoral degree. Such time of
completion may be established by communication from an
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appropriate instltutioral official, ordinarily, the reglstrar
or the dean of the graduate school,

(5) 1Independent private practice shall not be considered
as acceptable professional experlence for purposes of the
experlence requirements, rather the supervisee must be a
salaried employee receiving both administrative and clinical
supervisfon from a supervisor who recelves compensatlon for
providing these services, fmdependent-is-imberpreted-so-mean
private-prastice-wherein-she-pracststorer-—dooss—-not--matntain
wegniar-—appropriste-—consutsative-—reiasionships-in-regard-bo
the-handistng-of-his-ecase-tonds

(6) A-tieensed-psychoiegist and Am person who holds a
doctorate in psychology and wishes to gain a year of
postdoctoral supervised experlence acceptable to the board,
may must submit a form provided by the board, indlicating an
agreement acceptable to the board, between the holder of the
doctorate degree and the supervisor, certifylng the existence
of a supervisory relationship as defined 1in subseetion (1),
(2), (3), (4) above for a specified period when the doctorate
level person wWill be working- tn--am--esgantzation under
supervision. In this case, work consldered relevant to
subsequent practice of psychology shall be assessed and
eriticlzed constructively; in this sense "supervision" 1s
differentiated from consultation.

(a) A dlary or record of supervisory contracts shall be
kept and submitted to the board in support of the experlence.
The dlary shall provide datea of contact and suffieclent detall
to represent cleaply the issues and problems discussed, but no
material of a confidentlal nature shall be lncluded.,

(b) In the event the relationship is terminated, 1t 1is
the responsibllity of the applicant to reguest the supervisor
to inform the board I1n writing of the effectlve date of the
termination and the reasons for termination as well as
indicate the nature and effectlveness of the applicant's
response to such supervision.

(¢) through (e) will remain the same,

££)-~Referencen-an-to-mopat-—-character-—and--profeasional
expertence---ghaii--be--sequented--by--the--appiicant——on——the
apprepriste-form-and-shati-be-matied-direcety-by-the-reference
so-the-deparbments

£F¥-~-h--guatitfied—-professtonal --enderser--shati--be--an
indtviduat--who--has-—-persenat--knowtedge~-—-of--the-appiicantts
eltetmed-edueationat-and-professtonat-experienses—~-Fhts-perasn
shati--not-~be--a--member--of-~phe-—-board-~ap--the~--time-~-~the
recommendation-its-provideds

€83--in-appiteant-who-meets— ehe—sbandar&a--fo**-}&eena&ng
ag~-provided-by-the~-taws-of-the-astave-of-Montana-shait-recetve
a-tteense-appropriate-for-diapiay-tn-hissher-offiees"

Auth: 37-1-131(1), 37-17-202, MCA Imp: 37-17-302, MCA

REASON: The Board proposes these amendments to make the
language of the rule more conclse to conform to leglslative
changes, and to clarify provislons that have been questloned
in recent contested cases.
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"8.52.608 EXAMINATION (1)--Examiratiern-datea-sck-by-the
boapd-wahalti-be-arrounced-by-the-depea=tment The applicant will
be notifled of the examination time schedule at least 1 mornth
in advance, This examinatiorn schedule wlll establish:
time(s), place(s), the amounrt of the examiratiorn fee, and
other pertinent information and/or instructions.

¢By-~-ati--appitcantas--who--are--requi=ed--bo--~-bake---an
examnination--in--ordes--po-gquatify-shatt-be-so-mottfied-hy-the
deparsments

£33--Em-sueh-a-canes-the--board--requests-—-the--appiieans
fite--in~-advanee--a~--statement-regarding-his-arrangementa-for
seeuring-bhia-furbher-professionat--bratring--ard--experiences
Fhe--board--wishes--so--encourape--sneh--cfforpa--and-wheneves
posatble-to-inerease~the~-kikeltithood-that~the--quatity-~of--the
tratning-arnd-cexpertence-witi-be-antisfactory-to-the-boards

(2) €43 The board shall determine the subject matter and
scope of speclallized psychologlcal areas and technlques for
the examination. Examinations may will be writter; ard oralj.
er-=poths These will be conducted by the board or its duly
constituted representative(s). The written examirations
developed by the national licensing program with the support
of the American Assoclation of State Psychology Boards may be
glven. The acceptable 1level of performarnce on the written
examlnatlon shall be determined by the board based orn nrnational
norms as established by the Amerlcan Assoclation of State
Psychology Boards or as establlished by the professional
examlnation service which provides the examination and will be
announced 1n advance. .

{37 %he Deral examinations shall include such matters as
professional ethics for the purpose of determining the
applicant's competence to conduct himself in a professional
manner and to probe his knowledge and Jjudgment. The
examination shall be scored on a 5-point scale: 65(excellent),
4(good), -3(fair), 2(poor), 1l(very poow). A mean score of 3
derived from the ratings of all examiners 1s required for
passing. Candidates must have a mean of 3 based on total
points divided by the number of gscales evaluated,
Addltionally, they cannot have a mean of 2 or less on ary one
gscale they are evaluated on. Oral examinations for candldates
shall include, but not be limited to questions In the

following areas:
{a) psychopathology

{(b) dlagnosis end assessment

{c) ethics

d) Montana mental health law
e)  psychotherapy
{f7 previously submitted work samples.

5 lii Applicants shall be 1nformed of the results of
the examination <¢pass/fati) by the department, has-a-rules
shere-wiit-be-no-dinsetosure~cf~besb--acoress All applicants
who pass shall be conslidered licensed 1f they have met all
other requirements. The department shall transmit the board's
decision in writing to eaeh applicantg and, when appropriate,
inform kim them of kis their right to appeal. Reasons for
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actlons shall be specified. The communication shall be sent
to the last known address of the appllicant by mail.

€63 Aithough-the-above-eritesta-serve-as-gutdetires;-the
fipnk--deatston-~ofi~—bhe--bonrd-witi-be-based-on-ati-svailabie
information-conecerntng-the-candidepelo-profesnstonat-abiitby-to
fupetion-as-a-pasychologiat-withirn-she-requirements-of-the-aws
Pinal-deserminaston-of-pass/fati-wiit-pe-based-on-the-matoriey
epintor-of-the-ponrdy

(5) Applicants who fail the written examiratlon will be
required to retake both the written and oral examinations.,
Applicants raiiIng the oral examination once Will onix be
required to retake the oral examination, Applicarts who fail
The Writter or oral exeminations twice shall, in_addition %o
being  retested, file in advance a statement regarding
arrangements for securing further professional training and

experlence,
-(?;—Ef-&n-bhe-beet-3udsemene-e?-bhe-beard;-—bhe--appikeaﬂe
has~-atready--demonshrabed--competence-in-areas-covered-by-the
examinsptom-asr-for-exampte;-by--being--a-~Bipltomate--tn--good
swandipg-~of--phe--imertean-Board-of-Examiners-tn-Professionnd
Bayemotogy-of-the-APAr-bhe-board--may--watve--the--examination
requiremensz"
Auth: 37-1-131(1), 37-17-202, MCA Imp: 37-17-303, MCA

REASON: These amendments are being proposed to clarify
examination procedures and the scorlng method of the oral
examiration, Oral examination information from 8.52.621 1is
incorporated here, Redundant language 1s being removed.

“8,52.609 RECIPROCITY (1) When a persor applies for
licensure under this provision, the board shall obtaln
information from the other state(s), and determine whether
the requirements for obtaining such other 1license(s) or
certificate(s) wam {were} at least as great as provided in
Montana law,

(2) Any pPerson seeking a license by reciprocity on the
basls of having been examlned and then lssued a license by
another state shall submit to the board irnformation concerning
the nrature of the prior examinatlon with mts-their completed
application forms. The information shall be evaluated by the
board, whe which may request addlitional information before
makinrg a decislor to waive the writter examination, The
requirements of the other state must be verifled by the board
as at least substantlally equivalent to those of the state of
Montara.

(3) "License" or "certificate" 1s interpreted to mean
orly those granted by other states under statutory provision.

) will remain the same.

(5) Other supporting documerts will be required only 1if
informatiorn received from the other state(s) (referred to in
(1) above) leaves the determinatior urclear as to whether the
requirements are met equivalents, The applicant may be advised
required to take the writter examination,

(67 A psychologIst who is a Diplomate 1ir good standinrg
of the Americar Board of Examirers in Psychology of the
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American Psychological Assoclation may apply for licenseure by
reciproclty.
(7) A1)l candidates for licensure by reciprocity will be

required to pass an oral examination.®
Auth: 57-1-1§I115, 37-17-202, MCA Imp: 37-17-304, MCA

REASON: The Board proposes these amendments to make the
language of the rule more conclse and to consolidate
information regarding requirements for licensing by
reciprocity in this section.

"8,52,610 PREPARATION OF LICENSES (1) Licensea ' shall
be numbere in the order in which they are awarded. Numbers
that are revoked or retired shall not be reissued.

(2) Bicenses-shati-be--signed--by--ehe--membeprs-~-of--phe
board;--ineiuding--~the-seeresary;-under-sthe~neal-of-phe-boardr

Agglicants who meet the standards for licensing as provided by
the aws o the state o ontana sha receive a cense
appropriate for dlsplay in their offlce,”

Auth: 37~-17-802, MCA Imp: 37-17-305, MCA
REASON: This amendment transfers 8,52.606(8) to a more
appropriate section and deletes unnecessary material.

"8,52,611 RENEWALS (1) At least one month (December 1)
before the renewa ate (January 2 1 of the following year), a
renewal notlce will be sent by the department to each
certificate holder to the last address in the board's file,.
Pallure to recelve such notice shall not relleve the
certificate holder - of his obligation to pay renewal fees in
such a manner that they are received by the department on or
before the renewal date.

(2) will remaln the same.

£33--Fhe-board-hereby-inverprets-the-inbent-of--the—-aws
secbion-37-1F=-306;-MEAr—vo-mean-shat~renewats-may-be~granted
for-sueeenatve-perioda-without~examinationy-unkess-a-compiains
hes~-been~~resetved-~regarding-the-competeney-or~-ethten-of-the
persen-and-an-itnvestigatdion-ta-in-poocensr

€43(3) The board reserves the right to allow renewal of a

icense after the time when renewal would normally have been
required 1f the clrcumstances Justify such actlon.
tay--Henewai~ef-a-iapsed-iicense--afber——-a~-tapne——-of--1§
nonshs-~or——1esn--wiki--net--change--she--annual--renevat-dase
entadbiished~-by-the-previousiy-hetd-iicense-—and--she--validiby
pertiod-~of--the-——reneved-lapsed-cerpificate~nhalti-be-teas-bhan
sne-yeaps"
Auth: 37-1-131(1), 37-17-202, MCA Imp: 37-17=-306, MCA

REASON: The Board proposes these amendments to remove
redundant language and make the renewal date conslistent with
the statute, :

"8,52,612 CONTINUEBING EDUCATION (1) will remain the
sanme,
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(2) To achieve thls purpose, the board will periodically
review new developments 1n research, tralning, and the
practice of psychology.

(3) will remain the same."

Auth: 37-17-202, MCA Imp: 37-17-202, MCA

REASON: This amendment ls proposed to update the language of
the title of this section.

n8,52,616 FEE SCHEDULE (1) The department will collect
the following fees, none of which are refundable:

(a) Application fee #5586  110.00

(b) Examination fee 95:08 150,00

(¢) Renewal fee 106+086 710,00
td)--Bersificate-fee +0:00"

Auth: 37-1-134, 37-17-202, MCA Imp: 37-17-302,

37-17-303, 37-17-306, 37-17-307, MCA

REASON: The Board 1s proposing to ralse the examinatlon fee
because the cost to the Board for the EPPP examinatlon is
being raised to $135.00 in FY 89, The additional amendments
are proposed by the Board to set fees commensurate with costs
of operating the Board programs,

3., The rules proposed for repeal are as follows:

"8,52,603 UNLICENSED SALARIED  EMPLOYEES is being
proposed for repeal. Full text oOf the ruie 1s located at
pages 8-1417 and 8-1418, Administrative Rules of Montana."

Auth: 37-17-202, MCA Imp: 37-17-104, MCA

REASON: The Board 1s proposing to repeal this rule to clarify
the use of tltles by unlicensed persons. For this purpose the
Board is also proposing to adopt new Rule 8,52.603A.

"8.52.,605 EDUCATIONAL TRAINING FOR LICENSURE 1s belng
groposed for repeal, Full text of the rule 1s located at page
~1419, Administrative Rules of Montana."

Auth: 37~17-202, MCA 1Imp: 37-17-302, MCA ’

REASON: The Board 1s proposing to repeal this rule and
replace it with 8,52,605A to conform rules to recent
legislative enactments.

"8.52,607 DESCRIPTION OF STANDARD ~FORMS3 is being
proposed for repeal. Wull text of the rule Is located at page
8-1422, Administrative Rules of Montana."

Auth: 37-17-202, MCA Imp: 37-17-202, MCA

REASON: The Board 1s proposing to repeal this rule as a
description of forms used by the Board ls unnecegsary and
obsolete,
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"8.52,613 CODE OF PROFESSIONAL CONDUCT is being proposed
for repeal. Full text of the rule 15 located at page 8- 1425,
Admiristrative Rules of Montana."

Auth: 37-17-202, MCA AUTH Extension, Sec. 8, Ch. 347,
L. 1987, Bff, 10/1/87 Imp: 37-17-311, MCA

REASON: The Board proposes to repeal this sectlion and
substitute sectlons 8.52.617 and 8.52.618 in order to conform
with recent legislative enactments.

"§,52,620 EQUIVALENT DEGREES 1s being proposed for
repeal. Full text of the rule i1s located at page 8-1429,
Administrative Rules of Montana,"

Auth: 37-17-202, MCA Imp: 37-17-302, MCA

REASON: The Beard proposes to repeal thls sectlon ard adopt
8.52.605A to conform with recent leglslative enactments,

"8,52.621 ORAL EXAMINATION 1s being proposed for repeal.
Full ¢text of the rule is located at pages 8-1429 and 8-1430,
Administrative Rules of Montarna."”

Auth: 37-17-202, MCA Imp: 37-17-303, MCA

REASON: The Board proposes to repeal thils section and
inecorporate the oral examinatlon requirements in sections
8,52.608 and 8,52.609 to improve organization.

4. The proposed new rules will read as follows:

"I, PUBLIC PARTICIPATION RULES (1) The board of
psychologlsts hereby adopts and lncorporates by this reference
the public participation rules of the department of commerce
as llsted in Chapter 2 of thls title."

Auth: 2-3-103, MCA Imp: 2-3-103, MCA

REASON; The Board desires to comply with the publi
participation rules of the department of commerce as mandated
by the legislature. .

"YI, USE OF TITLE (1) Persons who are not licensed
under Chapter 17, Title 37, MCA may use certain titles 1n
representing themselves to the publlc, as long as the titles
clearly dellneate the nature and the level of training. Such
persons may use titles such as '"psychologlcal trailree,"
"psychologlcal intern," and "psychological asslstart,”
provided that such persons perform their activitlies under the
direct supervision and responsibility of a licensed
psychologist, Nothing in thls section shall be construed to
apply to any person other than:

(a) a matriculated graduate student in psychology whose
activities constlitute a part of the course of study for a
graduate degree in psychology at an institution of higher
education;

(b) an irdividual pursuing postdoctoral trainring or
experience in psychology, including persons seeking to fulfill
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the requirements for licensure under the provisions of this
Act; or

(e) a qualified assistant employed by, or otherwlse
directly accountable to, a licensed psychologist.

(2) Nothing in these rules shall be construed to prevent
the teaching of paychology, the conduct of psychologleal
research, or the provision of psycholeglcal services or
consultation to organizations or 1lnstlitutlons, provided that
such teaching, research, or service does not involve the
delivery or supervision of direet psychologlcal services to
individuals or groups of 1individuals who are themselves,
rather than a third party, the intended beneflclarles of such
services, without regard to the source or extent of payment
for services rendered,

(3) Individuals who have been certified as school
psychologists by the Office of Public Instruction may use the
titles "school  psychologlst” or "eertified school
psychologist." Use of these titles shall restrict practlice to
employment withir those settings wunder the purview of the
state board of education.”

Auth: 37-1-131, 37-17-202, MCA Imp: 37-17-104,
37-17~301, MCa

REASON: The Board proposes to adopt this rule to dellneate
the permissible use of tltles by urlicensed persons under
statutory exemptlons to licensing requirements.

"III, MINIMUM STANDARDS A doctorate degree qualifies
ur.der 37-17-362(2) (@) (111) ifr it 1s obtained from a
psychology program which meets the following criteria:

(1) Training Iin professional psychology is doctoral
trairing offered in a reglonally accredlted institutlon of
higher education,

(2) The program, wherever 1t may be administratively
housed, must be clearly identifled and labeled as a psychology
program. Such a program must speclfy in pertirent
institutional catalogues and brochures 1ts intent to educate
ard train professioral psychologists,

(3) The psychology program must stand as a recognizable,
coherent organlzatlional entlty wlthir the institution.

) There must be 2 clear authority and primary
responsiblility for the core and speclalty areas whether or not
the program cuts across admirnlstrative llnes,

(5) The program must be an organized sequence of study
planred by those responsible for the tralning program to
provide ar integrated education experlence appropriate to the
professional practice of psychology.

6) There must be an identifiable psychology faculty and
a psychologlst responslble for the program.

(7) The program must have an I1dentifiable body of
students who are matriculated in that program for a degree.

(8) The program must include supervised practicum,
internshlp, fleld or laboratory tralining appropriate to the
practice of psychology.
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(9) The curriculum shall encompass a minimum of three
academic years of full time graduate study. In addition to
instructiorn in sclentific and professional ethlcs and
standards, research design and methodology, statistics and
psychometrics, the core program shall require each student to
demonstrate competence 1in each of the followlng substantive
content areas. Thils typlecally will be met by 1ncluding a
minimum of three or more graduatve semester hours (4 or more
graduate quarter hours) in each of these 4 substantive content
areas:

(a) Bilological bases of behavior: Physiologilcal
psychology, comparative psychology, neuropsychology, sensation
and perceptlon, psychopharmacology.

(b) * Cognitive=-affective bases of behavior: Learning,
thirking, motivation, emotlon.

(¢) Social bases of behavior: Socisl paychology, group
processes, organizational and systems theory.

(d) Individual differences: Personality theory, human
development, abnormal psychology.

(e) In addition, the person's tralning program must
include: adequate training in psyehodiagnosis, psychological
assessment and interventlon procedures. Trailning must provide
skills which encompass several types of assessment and
intervention procedures, rather than being restricted to a
single type. The applicant must be familiar with major
assessment and interventlon techniques and thelr theoretlcal
bases,

(1) The training program shall include at 1least 60
quarter hours or 40 semester hours of formal graduate study in
psychology. The achlevement in each course shall have been
satisfactory and the instruction shall have been provided in
the regular graduate psychology program of a reglonally
accredited degree-granting institution. The number of
university extenslon credits that may be credited toward the
requirement for the doctoral degree shall not exceed 15
quarter hours (10 semester hours).

(11) Of the 60 quarter hours the doctoral program in
psychology shall include at 1least U5 quarter hours (30
semester hours) of course work clearly designated on the
universlty transeript as a graduate level psychology course,
exelusive of practlcum and dissertation c¢redits and exclusive
of transfer credits. The above 45 quarter-hour credits shall
be taken during the period in which the applicant is
matriculated 1in the doctoral program, The doctoral program
shall include examination and grading procedures dealigned to
evaluate the degree of mastery of the subject matter by the
student.

(111) The major emphasis of the doctoral program
shall be 1in applied areas such as clinical psychology,
courseling psychology, school psychology or
industrial-organizational psychology. The training also must
include a set of coordlnated practicum, which total at
least three terms (two semesters) in the practicum
setting.
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(iv) Training programs should provide a variety of
faculty (staff) role models ard be relatively stable (e.g.,
continulty of funding and staff),

(v) A responsibility which all programs share 1s to
convey to students values of professional ethics and
sclentific responsibllity and integrity. This ircludes
principles of professional ethles with regard to the use of
both assessment and intervention techniques and with regard to
the confidentlality of interviews and records, Ethical
prineiples such as those pertalnirg to research with human
subjects, extent of obligatlons to parents and to
institutions, ard the nature and consequences of the
psychologist's concern for human welfare should also be
econveyed to students.”

Auth: 37-1~ 131(1), 37-17-202, 37-17-302, MCA AUTH
Extension, Seec. Ch. 347, L. 1987, Eff, 10/1/87 TImp:

37-17-302 (2)(d)(iii), MCA

REASON: The Board proposes to adopt this rule to conform to
recent legislative enactments and specify minimum standards
for courses of study to qualify as a doctoral degree 1in
psychology from an accredited ecollege which qualifies the
applicant to take the licensing examination,

"IV, UNPROFESSIONAL CONDUCT For the purpose of
implementing the provisions of section 37-17-311(c), MCA, the
board defines "unprofessional conduct” as follows:

(1) Any act involving moral turpitude, dishonesty, or
corruptlion relating to the practice of psychology whether the
act constitutes a crime or not. If the act oconstitutes a
crime, convictlion in a criminal proceeding is not a condition
precedent to discliplinary actilon. Upon 8ueh a convietion,
however, the Judgment and sentence 1s conclusive evidence at
the ensuing discliplinary hearing of the guilt of the 1license
holder or applicant of the crime described in the indlctment
or informatlion, and of the person's vicolation of the statute
ont which it 1s based. For the purpose of this section,
conviction includes all instances in which a plea of guilty 1s
the basis for the convietion and all proceedings in which the
sentence has been deferred or suspended.

(2) Engaging in a sexual relationship with a patient;

(3) Violation of any state or federal statute or
administrative rule regulating the practice of psychology,
including any statute or rule defining or establlshing
standards of patlernt care or professional conduct or practice;

(4) Advertlsing which 1is false, fraudulent, or
mlsleading;

(5) Resorting to fraud, milsrepresentation or deception
in the examination or treatment of a person or in billirg or
reporting to a person, company, institutlion or organization;

( Incompetence, neglligence, or use of any practice or
procedure 1n the practice of the profession whleh creates an
unreasonable risk of physical or mental harm or serious
financlal loss to the client;
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(7) Malpractice, or an act or acts below the standard of
care for psychologists whether actual physical or mental
Injury or harm was suffered by any client;

(8) Suspersion, revocation, or restrictiorn of the
individual's 1license to practice the profession by competent
authorlty in any state, federal, or foreign Jurisdiction for
reasons that would be grounds for discipllinary sanction in
this Jurisdiction, A certified copy of the order or agreement
belng conclusive evidence of the revocation, suspension, or
restriction;

(9) The possession, use, addiction to, prescription for
uge, diverslion, opr dlstribution of controlled substances or
legend drugs in any way other than for legitimate onr
therapeutlc purposes, or violatlon of any drug law;

(10) Fallure to cooperate with an investigation by:

(a) Not furnishing any papers or documents;

(b) Not furnishing ir writing a full and complete
explanation coverlng the matter contalned in the complaint; or

(¢) Not responding to subpoernas issued by the Board or
the Department, whether or not the reclplent of the subpoena
1s the accused in the proceedings:

(11) Interfering with an investigation or disciplinary
proceeding by wilful misrepresentation of facts or by the use
of threats or harassment agalnst any patient, c¢lient, or
witnesa to prevent them from providing evldence 1n a
disciplinary proceeding or any other legal actlon;

(12) Falling to make avallable copies of documents 1in
the possession and under the control of the 1licensee, as per
the appropriate health care records acts;

(13) Fallure to comply with an order issued by the
Board or an assurance of dlscontinuance entered into wlth the
Board;

(14) Any of the followlng except when  reasonably
undertaken in an emergency situation to protect 1life, health,
or property:

(a) Practice beyond the scope of practice encompassed by
the license;

(b) Practice beyond the level of practice for which the
licensee 13 trained;

(e) Accepting and performing occupational
responsibilities which the licensee knows or has reason to
know that he or she 1s not competent to perform;

(d) Falling to refer patient or client to qualified
professional when such advice or sgervice is called for.,

(15) Viclatlon of statutory child abuse and elderly
abuse reporting requirements;

(16) The wilful betrayal of a practitioner-patient
privilege as provided by law;

(17) Offering, undertaking, or agreeing to cure or treat
dlsease or afflicetlion by a secret method, procedure,
treatment, or the treating, operating, or prescribing for any
health eonditlon by a method, means, or procedure which the
licensee refuses to divulge upon demand from the Board;
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(18) Pailing to adequately supervise auxiliary staff to
the externt that the c¢lient's mental or physical health or
safety 1s at rilsk;

(19) Alding or abetting an unlicensed person to practice
wher a license 1s required;

(20) Practlcing psychology while the practitioner's
license 1s suspended, revoked, or not currently renewed,

(21) Wilful or repeated vlolations of rules established
by any heelth agency or authority of the state or a political
subdivision thereof."

Auth: 37-1-131(1), 37-17-202, 37-17-311, MCA AUTH
Extension, Sec., 8, Ch. 347, L. 1987, Eff. 10/1/87 TImp:
37-17-311, MCA

REASON: The Board proposes to adopt this rule to conform with
and implement recent leglslative enactments,

", ETHICAL PRACTICE OF PSYCHOLOGY (1) "Ethical
practice of psychology" means regard for all of the matters
covered in thla sectlon.

(2) The psychologist. shall not misrepresent the
psychologlists' professional qualificatlons, afflliations, and
purposes, and those of the Institutlons and organizations with
whlch the paychologlst 1s assoclated:

(a) A psychologist shall not c¢laim elther qualifications
that differ from actual qualifications, nor shall the
psychologlst misrepresent affllliation with any Iinstitution,
organlzation, or individual, ror lead others to assume any
affiliations that the psychologist does not have, The
psychologlist shall be responsible for correcting others who
misrepresent the psychologist's professional qualifications or
affiliations;

(o) The psychologist shall not misrepresent an
institution or organization with which the psychologlst is
affillated by ascribing to 1t characteristices that 1t does not
have;

(c) A psychologist shall not use affiliation with the
American Psychological Assoclatlon or its divisions for
purposes that are not consonant with the stated purposes of
the Association; and

(d) A psychologist shall not assocliate with or permit
the psychologlat's name to be wused in connection with any
services or products 1n such a way as to misrepresent them,
the degree of the psychologlst's responsibility for them, or
the nature of the psychologist's affiliation,

(3) Modesty, sclentific caution, and due regard for the
limits of present knowledge shall characterize all statements
of psychologlsts who supply informatlorn to the public, elther
directly or indirectly:

(a) Psychologists who interpret the sclence of
psychology or the services of psychologlsts to clients or to
the general publie have an obligation to report falrly and
accurately. Exaggeratlion, sernsationalism, superficlality, and
other kinds of misrepresentation shall be avoilded;
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(b) When information about psychological procedures and
techniques 1s given, care shall be taken to indlicate that they
should be used only by persons adequately tralned 1in their
use; and;

(e) A psychologlst who engages in radio or television
activities shall not participate in commerclal announcements
recommending purchase or use of a product.

(4) Safreguarding information about an individual that
has been obtalned by the psychologist 1n the course of
teaching, practlce, or ilnvestigation 1s a primary oblligation
of the psychologist, Such information shall not be
communicated to others unless certain important conditions are
met: R

(a) Unless state or» federal law mandates otherwise,
information recelved in confidence may be revealed only after
careful deliberation and where there 1a c¢lear and Iimminent
danger to an individual or to soclety, and then only to
approprlate professional workers or public authorities;

Information obtained 1in e¢linical or consulting
relationships, or evaluative data concernlng children,
students, employees, and others may be dlscussed only for
professional purposes and only with persons clearly concerned
with the case. Written and oral reports should present only
data germane to the purposes of the evaluatlon; every effort
shall be made to avold undue lnvasion of privacy;

(e) Clinleal and other materilals may be used in
classroom teaching and writing only when the identity of the
persons involved 1s adequately disgulsed;

(d) The confidentiality of professional communications
about individuals shall be maintalned, Only when the
originator and other persons involved give thelr express
permission 18 a confidentlal professional communicatlon shown
to the individual concerned. The psychologist shall 1inform
the client of the limits of the confldentiality;

(e) Only after explicit permission has been granted may
the identity of research subJects be published. When data
have been published without permlssion for i1dentification, the
psychologist shall assume responsibility for adequately
disgulsing sources; and .

(f) The psychologist shall make provisions for the
maintenance of confidentiality Iin the preservation and
ultimate disposition of confidentlal records.

(5) The psychologist shall respect the Iintegrity and
protect the welfare of the person or group with whom the
psychologist 1s working;

(a) The psychologist in irndustry, educatlion, and other
situations in whiech confllet of 1interest may arise among
various parties, as between management and labor, or between
the client and employer of the psychologlst, shall define the
nature and direction of the psychologist's loyaltles and
responsibilities and keep all partles concerned informed of
these commitments;

(b) When there 1s a conflict among professional workers,
the psychologist shall be concerned primarily with the welfare
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of any client lrvolved and only secondarlly with the Iinterest
of the psychologist's own professional group;

(c) The psychologist shall attempt to terminate a
clinical or consulting relationship wher 1t 1s reasorably
clear to the psychologlst that the client 1s not benefiting
from 1it;

(d) The psychologist may ask that an individual reveal
personal informatlion 1n the course of interviewlng, testing,
or evaluation, or allow.the information to be divulged to the
psychologlst only after making certaln that the responsible
person 1s fully aware of the purposes of the Interview,
testing, or evaluation and of the ways 1in which the
information may be used;

(e) 1In cases lnvolving referral, the responsibility of
the psychologist for the welfare of the cllent continues until
this responsibility is assumed by the professional person to
whom the client is referred or until the relatlonship wilth the
psychologlist making the referral has been terminated by mutual
agreement. In situations where referral, consultation, or
other changes 1n the conditions of the treatment are indlcated
and the c¢lient refuses referral, the psychologist shall
carefully weigh the possible harm to the client, the
psychologist, and the psychologist's profession that might
ensue from contlinulng the relatlionship;

(f) The psychologist who requires the taking of
psychological tests for didactic, claasification, or research
purposes shall protect the examlnees by 1insuring that the
tests and test results are used 1ln a professional manner;

(g) When potentially disturbing subject matter is
pregented to students, 1t 1s discussed obJectively, and
efforts are made to. handle constructively any difficulties
that arise;

(h) Care shall be taken to insure an appropriate setting
for clinjical work to protect both client and psychologist from
actual or imputed harm and the profession from censure; and

(1) In the wuse of accepted drugs for therapeutic
purposes 8special care shall be exerclsed by the psychologist
to assure the psychologlst that the collaborating physician
provides sultable safeguards for the clilent.

(6) 'The psychologilst shall inform the.prospective client
of the I1mportant aspects of the potential relationship that
may affect the cllent's declslon to enter the relationship:

(a) Aspects of the relationship 1likely to affeect the
client's decision 1include the recording of an interview, the
use of interview materlal for training purposes, and
observation of an Interview by other persons;

(b) When the client is not competent to evaluate the
situation (as in the case of a child), the person responsible
for the client shall be informed of the c¢ircumstances which
may influence the relationship;

(e¢) The psychologist shall not enter into a professional
relationship with members of the psychologist's own family,
intimate friends, close assoclatea, or others whose welfare
might be jeopardized by such a dual relationship; and
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(@) The psychologist shall rot engage ir any type of
sexual activity with a client.

(7) Psychological services for the purpose of dlagrosis,
treatment, or persoralized advice may be provided orly in the
context of a profeasional relationship, and shall rot be given
by means of publlic lectures or demonstratlons, newspaper or
magazine articles, radlo or television programs, mail or
simllar medla, The preparation of personnel reports and
recommendations based on test data secured solely by mall 1is
prohiblited unless such appralsals are ar integral part of a
continulng cllent relationship with a company, as a result of
which the consulting psychologlst has intimate krnowledge of
the cllent’s personnel situation and can be assured thereby
that the psychologist's written appralsals shall be adequate
to the purpose and shall be properly Iinterpreted by the
client. These reports shall not be embellisghed with the
detall analyses of the subject's persorality traits as would
be appropriate only after intensive interviews with the
subject. The reports shall not make specific recommendations
as to employment or placement of the subject which go beyond
the psychologist's knowledge of the Job requirements of the
company . The reports shall not purport to elimlnate the
company's need to carry on the other regular employment or
personnel practices as appraisal of the work history, checking
of references, or past performance 1n the company.

8) A psychologist shall adhere to professional rather
than commerclal standards in making known the psychologist's
availabllity for professional services,

(a) A psychologist shall not directly solicit clients
for individual diagnosis or therapy;

(b) Individual listings in telephone directories shall
be 1limited to name, highest relevant degree, certification
status, address, and telephone number. They may also 1include
identification in a few words of the psychologlst's major
areas of practice; for example, child therapy, personnel
selection, 1ndustrlal psychology. Agency listings shall be
equally modest;

(¢) Announcements of Individual private practice . shall
be limited to a simple statement of the name, hlghest relevant
degree, certiflcation or diplomate status, address, telephone
number, ' office hours, and a brief explanation of the types of
service rendered, Announcements of agenciles may 1list names of
staff members with their qualifications. They shall conform
in other particulars with the same standards as individual
announcements, making certaln that the true nature of the
organlzation ls apparent;

(@) A psychologist or agency announcing nonclinleal
professional services may use brochures that are descriptive
of services rendered but not evaluative, They may be sent to
professional persons, schools, business firms, government
agencles, and other similar organizations;

(e) The use in a brochure of "testimonlals from
satisfled users" is prohibited., The offer of a free trial of
services 1s prohiblted 1f it operates to misrepresent 1In any
way the nature or the efficacy of the services rendered by the
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psychologist. Claims that a paychologist hds unique skills or
unique devices not available to others in the profession may
be made only if the speclal efficacy of these unique skills or
devices has been demonstrated by sclentifieally acceptable
evidence;

(f) The psychologist shall not encourage (nor, within
the psychologist'a power, even allow) a c¢lient to  have
exaggerated ldeas as to the efficacy of services rendered.
Claims made to clients about the efficacy of the
psychologist's services shall not go beyond those whiceh the
paychologist would be willing to subject to professional
serutiny through publishing the results and the psychologlst's
clalms in a professional journal.

(9) A psychologist shall act with integrity in regard to
colleagues in psychology and In other professlions:

(a) A psychologist shall not offer professional services
to a person receiving psychologlecal asslstance from another
professional worker except by agreement with the other worker
or after the termination of the c¢lient's relationship with the
other profeasional worker; and

(b) The welfare of clients and colleagues requires that
psychologists 1in Joint practlice or corporate activities make
an orderly and explicit arrangement regarding  the conditions
of thelr assoeclatlon and 1tas pogsible termination.
Psychologlsts who serve as employers of other psychologlsts
have an obligation to make simllar appropriate arrangements.

(10) Pinancial arrangements in professional practice
shall be In accord with professicnal standards that safeguard
the best interest of the client and the profession:

(a) In establishing rates for professional services, the
psychologlist shall eonsider carefully both the ability of the
client to meet the financial burden and the charges made by
other professional persons engaged in comparable work. The
psychologist I1s  willing to contribute a portion of the
psychologlist's services to work for which the psychologist
recelved little or no Financial return;

(b) No commission or  rebate or any other form of
remuneratlior shall be:. given or recelved for referral of
c¢llents for professlonal services;

(¢) The psychologist in clinical or counseling practice
shall not use relatlonships with c¢llents to promote commercial’
enterprises of any kind for personal gain or the profit of an
agency;

(d) A psychologist shall not aceept a private fee or any
other form of remureration for profesajonal work with a person
who 1s entitled to the psychologist's services through . an
institution  or agency. The policies of a particular agency
may make expllielt provislion for private work with its clients
by members of its ataff, ard in suech instances the client
shall be fully apprised of all policles affecting the cliert;

(e) A psychologist shall not bill for services or
treatment not directly performed for a client; provided that a
psychologlset may bill for services or treatment not directly
performed If there is an agreement bvetween the agenecy or
client that permlts this type of billing; and
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(f) A psychologist shall not bill a client for treatment
or services not performed; provided that this shall not apply
to prior arrangements between the psychologist and client to
bill for a cancelled appointment or fallure to appear.

(11) Psychological tests and other asseasment devices,
the value of which depends in part on the nalvete of the
subject, shall not be reproduced or described Iin popular
publications 1in ways that may 1invalidate the techniques.
Access to such devices 8hall be 1limited ¢to persons with
professional interests who ahall safeguard thelr use:

(a) Sample items made up to resemble those of tests
belng dlscussed may be reproduced Iin popular articles and
elsewhere, but scorable tests and actual test items shall not
be reproduced in professional publlcations; and

(p) The psychologist shall be responsible for the
control of psychologilcal tests and other devices and
procedures used for instruction when thelr value may be
damaged by revealing to the general public their specifilc
contents or underliying principles,

(12) Test scores, like test materisls, may be released
only to persons who are qualified to interpret and use them
properly:

(a) Materilals for reporting test scores to parents, or
whieh are designed for self-appralsal purpcses in schools,
soclal agencles, or lndustry shall be closely supervised by
qualified psychologists or counselors with provisions for
referring and counseling individuals when needed;

(b) Test results or other assessment data used for
evaluation or classiflcation shall be communicated to
employers, relatlves, or other appropriate persons in such a
manner &8 to guard agalnst misinterpretation or misuse. In
the usual case, an interpretation of the teat results rather
than the score 18 communicated; and

(¢} When test results shall be communicated directly to
parents and students, they shall be accompanied by adequate
interpretive alds or advice,

(13) Psychological tests may be offered for commercial
publication only to publishers who present their tests in a
professional way and distribute them only %o qualified users:

(a) A test manual, technical handbook, or other sultable
report on the test may be provided which describes the methods
of constructing and standardlizing the test, and summarizes the
validation research;

(b) The populations for which the test has been
developed and the purposes for which 1t 1s recommended shall
be stated in the manual. Limitations wupon the test's
dependability, and aspects of its validity on which research
is lacking or incomplete, shall be clearly stated, In
particular, the manual shall contain a warning regarding
interpretations likely to be made which have not yet been
substantiated by research;

(¢) The catalog and manual shall indicate the tralining
or professional qualifications required for sound
interpretation of the test;
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(d) The test manual and supporting documents shall take
into acecount the principles enunclated in the "Standards of
Educational and Psychological Tests and Maruals"; and

(e) Test advertisements shall be factual and descriptive
rather than emotlional and persuasive.

(14) The psychologist shall assume obligatlons for the
welfare of the paychologlst's research subjects, both animal
and human: .

(a) Only when a problem is of scientifiec significance
and it 1s not practicable to investlgate it in any other way
ia the psychologlst Jjustifled in exposling research subjects,
whether children or adults, to physical or emotional stress as
part of an investlgation;

(b) When a regsonable possibility of injurious
aftereffects exlsts, research may be conducted only when the
subjects or thelr responsible agents are fully informed of
this possibility and agree to particlpate nevertheless;

(c) The psychologlst shall seriously conslder the
posslbility of harmful aftereffects and avold them, or remove
them as soon a8 permitted by the design of the experiment;

(d) A psychologist wusing animals 1in research shall
adhere to the provisions of the rules regarding animals, drawn
up by the Committee on Precgutions and Standards 1n Animal
Experimentation and adopted by the American Psychological
Assoclatlon; and

(e) Investigations of human subjects using experimental
drugs (for example: hallucinogenie, psychotomimetic,
psychedeliec, or similar substances) shall be conducted only in
such settings as clinical hospitals, or research facilitles
maintaining appropriate safeguards for the subjects.,"

Auth: 37-1-131, 37-17-202, MCA 1Imp: 37-1-131, MCA

REASON: This rule 13 belng proposed for adoptlon to delineate
the ethlcal standards whilch govern the professional conduct of
psychologists and in turn protect the publlc's health, safety
and welfare, These rules are based on the American
Paychological Assoclation's guidelines for ethical behavior.

5. Interested persons may submit thelr data, views or
arguments concerning the proposed amendments, repeals and
adoptions in writing to the Board of Paychologists, 1424 -~ 9th
Avggue, Helena, Montana 59620-0407, no later than January 21,
1988.

6, If a person who 1s gdlrectly affected by the proposed
amendments, repeals and adoptions wishes to express his data,
views and arguments orally or in writing at a public hearing,
he must make wrltten request for a hearing and submit this
request along wlith any written comments he has to the Board of
Psychologists, 1424 - 9th Avenue, Helena, Montana 59620-0407,
no later than January 21, 1988.

7. If the Board recelves requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed amendment, from the Administrative Code Committee of
the leglslature, from a governmental agency or subdivisior, or
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from ar assoclation having no less than 25 members who will be
directly affected, a public hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Adminlstrative Reglster. Ten percert of those persons
dilrectly affected has beer determined to be 14 based on the
148 licensees in Montana.

BOARD OF PSYCHOLOGISTS
WILLIAM BREDEHOFT, Ph,D,
CHAIRMAN

Certified to the Secretary of State, December 14, 1987.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MILK CONTROL

In the matter of proposed ) NOTICE OF PUBLIC HEARING ON
amendments of Rule 8.86.301 )  PROPOSED AMENDMENTS OF RULE
(6)(g),(h) as it relates to ) 8,86.301 (6)(g), (h)
the class I price formula. ) PRICING RULES

} DOCKET #81-87

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT
(SECTION 81-23-101, MCA, AND FOLLOWING)} AND TO ALL INTERESTED
PERSONS: -

1. On Monday, January 25, 1988 at 9:00 a.m., or as soon
thereafter as interested persons can be heard, a public
hearing will be held in the SRS Auditorium, 111 Sanders,
Helena, Montana 59620,

The hearing will continue at said place from day to day
thereafter, until all interested persons have had a fair
opportunity to be heard and to submit data, views or
arguments.

2. The hearing will be held in response to two separate
petitions., The petitions were submitted by Mr. K.M., Kelly and
Mr. John Alke.

The petition by Mr. K.M. Kelly was submitted on behalf of
Meadow Gold Dairies, Inc., Clover Leaf Dairy, Equity Supply
Co., and Vita Rich Dairy, Inc.

The petition by Mr. John Alke was submitted on behalf of
Ryan's Wholesale Food Distributors, Jack's IGA, Associated
Food Stores, Country Classic Dairies, Inc., and Beartooth Food
Farm.

3. Since the filing of the two petitions submitted by
Mr. K.M. Kelly and Mr. John Alke, an emergency petition has
been filed by Meadow Gold Dairies, Inc., reguesting an
emergency order deleting all references to service and
restrictions concerning service from the present rule, ARM
Rule B8.86.301 (6)(g). The emergency order having been granted
the Board will consider all evidence and testimony on whether
to make permanent those changes as requested,

4. The petition filed by Mr. K.M. Kelly proposes
amending Rule' 8.86.301 (6)(g) as follows: (full text of the
rule is located at pages 8-2539 through 8-2549 Administrative
Rules of Montanal (new matter underlined, deleted matter
interlined),

"8.86.,301 PRICING RULES

(L . . .

6) . . .

(g} The minimam reqular wholesale price will be marked
up to ten percent (10%) to arrive at ninimum retail prices.
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(i) Special wholegale prices for retail grocery stores
will be based on the procedures provided in subsection (A),{B)
and (C) below. All milk purchased under one of the procedures
indicated below must be paid within fifteen (15) days after
invoicing unless there is a different time frame specified in
the applicable rule section. Retailers are prohibited fronm
purchasing milk at more than one jevei-sf-serviee price level
from any one distributor., and-d Distributors are prohibited
from offering more than one tevel-eof-serviece- price level to
any one uetailer in any single billing period. This does not
prohibit a retailer from changing price levels ef-merviee in
subsequent billing periods.

(A) A special wholesale price for retail grocery
stores will be calculated by multiplying regular retail prices
by a factor of eighty-nine~percent-489%} eighty-eight percent
(88%) for full service delivery by a distributor. Any-m Milk
purchased herein must be paid for within fifteen (15) days
after invoicing.

{(B) Wholesale drop serviee price for retail stores:
(I} Bistributor--detivery--shatl--be--}imited--to--the

service--door-or-refrigerarad-storage-boxs Except for factory
defects, pick up of returns is prohibited.

(11} Deliveries shall be limited to a maximum of four
(4) times per week, with a one hundred fifty dollar ($150.00)
minimum sale.

t¥(E+--Fhe-retati-stere-shalti-ansume--ati--responsibitity
for--gservicing--the-datry-case-and-votating-the-stock-of-fiuid
nitk-producta;—-In-store-service-py--the--~diatributor--is--net
permiteeds

$IVi--~FThe-retati-stova-shatl-sssume--ail--—responsibitity
for-ltess-of-ocuanional-expiration-of-product-code-datess

4¥+{III) The minimum retail price will be marked down by
sixteen~-percent~-+36%) seventeen and one-half percent (17.5%)
to arrive at a minimum wholesale drop serviee price.

(c) Wholesale dock pickup er-delivesy price:

(1) Delivery shall be F.O.B. the distributor's dock,
or-Fr07Br~the-wholesalte-grocerin-docks

(1) The minimum retail price will be marked down by
twenty-two--and-three-tenths-pereent-¢22+3%) as noted below to
arrive at the minimum wholesale dock pickup er-delivery-price:

1 gallon, 3 quarts and Chocolate and chocolate lowfat
1/2 gallon whole and milk, buttermilk, skim milk,
lowfat milk marked down chocolate drink, half &
twenty-gix percent (26%) cream, commercial cream, and

whipping cream marked down
twenty-four percent (24%)

(I1I) Any-milk-purchased-heresn Milk must be paid for
within ten (10) days after invoicing.

(IV) Resale by wholesale grocers will be based upon the
wholesale price, whotesate--fuli--serviece special wholesale
price for retail grocery stores or wholesale drop  service
price, whichever is applicable.
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(V) A The minimum pickup detivery--wiit--bhe is five
hundred (500) gallons.
(hy . . ."

5. The purpose for Mr. K.M. Kelly's proposed amendments
to Rule 8.86.301 (6)(g) is "to eliminate the serious,
disruptive competitive pressures facing the dairy industry; to
correct the serious imbalance in retail price margins and
provide a fair, egquitable wholesale price margin for
retailers."”

6. The petition filed by Mr. John Alke proposes amending
Rule 8.86.301 (6)(g),(h) as follows: (full text of the rule
is located at pages B-2539 through 8-2549 Administrative Rules
of Montana)(new matter underlined, deleted matter interlined)

“8.86.301 PRICING RULES

(1) . . .
(6) + . )
(g) The minimum wholesale price will be marked up ten

percent (10%) and then subtract four cents (5.04) per gallon
to arrive at minimum retail prices,

ti}-~~Epecial-wholenalte-prices-for-retati-grocery--storas
wilti--be--pased--en-the-proecsdures-provided-in-subseetion-{ai7
¢B}-and-¢€3-beiowr---Ali--mitk--purchased--under--one--of--the
procedures--indicated-—-below-must-be-paid-within-fifteen—+153
days-after-inveteing-uniess-thare-in-a-—-diffarent--time--£frame
specified--in--the--appiicable--rule--sectionr---Retailers-are
prohibited-from-purchasing-mitk-at--mere--than--one--ieveit--of
serviee-—-from---any--one--distributor--and--distributors--are
prohibited-from-offering-mere-than-ona~-tevel-of-sarvice-to-any
one--retatler--in--any-=-singte--bitting-pertod---FThis-doan-not
prohibit--a--retatier--from-~echanging--teveis--of--mervice-~tn
subsegueant-biltling-peariodss

(A) A special wholesale price for retail grocery stores
outlets and institutional bids will be calculated by
multiplying regular retail prices by a factor of eighty-nine
eighty-seven percent +89%3% (87%) for full service by a
distributor. Any milk purchased herein by a grocery outlet
must be paid for within fifteen (15) days after invoicing.,
The special price school milk (1/2) pints as addressed in
8.86.301(k) will remain the same,

(I) Prices charged by a digtributor which are less than
the special wholesale prices that are eighty-seven percent
(87%) of the reqular retail prices will dictate that no
services are permitted to be performed by a distributor in a
retail store.

(B) Wholesale dr»ep no service for retail stores:

(1) Distributor delivery shall be limited to the
service door or refrigerated storage box.

+I¥3--Pelivearies-shati-be-timtted-to-a--marimum--of-—-fouyr
+d43--trmen-per-week;-with~a-one-hundred-£fifty-dotiar-+5+50:-60%
minimum-sates
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CFEEHF(IT) The retail stores shall assume all
responsibility for servicing the dairy case and rotating the
stock of fluid milk products. In store service by the
distributor is not permitted.

€EVH(III) The retail stores shall assume all

responsibility for loss of occasional expiration of product
code dates.

¥+ (IV) The minimum retail price will be marked down by
sixkeen--pereent-416%+ twenty-two percent (22%) to arrive at a
ninimum wholesale drop no service price,

(v) The distributor may give credits for manufacturing
defects on a particular Class I dairy product only if the
product has a shelf life of at least four (4) days before
expiration of the code date.

(c} Wholesale dock pickup er-deiivery price:

(I} Delivery shall be F.0.B. the distributor's dock er
Fr8vBr~the-whelesale-grocarta~dock.

(I1) The minimum retail price will be marked down by
Ewenty-two---and--three-tenths--pereent--¢23:3%+ twenty-eight
percent (28%) to arrive at the minimum wholesale dock pickup
er-delivery price.

(ITI) Any milk purchased herein must be paid for within
ten (10) days after invoicing.

(1V}) Resale will be based upon the wholesale full
service price or wholesale drop service price, whichever is
applicable.

(V) A minimum pickup or delivery will be five hundred
(500) gallons. )
(h) Minimum jobber prices will be calculated by

multiplying the--difference--between-the-applicable-whotesate
price-—and-raw-products-cost-times-a-factor-of-55:-597%-with-the
resuleing--answer-being-added-to-the-surrent-raw-product-conts
Fhe-jobber~-prices--cateutated--wilti--be--the--minimam--jobber
pricess regular retail prices by a factor of sixty-eight
percent (68%).

(i) . "

7. The purpose for Mr. John Alke's proposed anmendments
to Rule 8.86.301 (6)(g), (h) 1is "to moderate some of the
Montana sanctioned inefficiencies in milk distribution, to
provide retail grocer margins that are sufficient to cover
retailing costs of milk products and correct the incentive to
purchase milk outside the state of Montana for resale in
‘Montana.”

8. The petition submitted by Mr. K.M. Kelly asks that
the rule be adopted immediately after the hearing.

9. In view of the implications of the three petitions
submitted, the Board deems it appropriate to serve notice that
since all justification for granting separate tiered pricing
might be eliminated, as a result of these proceedings, the
Board may consider the elimination of unnecessary prices and
regressing the economic formula to the level that reflects
that predominant wholesale price.
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10. Specific factors which the Board will take into
consideration in these proceedings will include, but not be
limited to, the following:

a) The cost factors in distributing milk, which shall
include among other things the prices paid by distributors for
equipment of all types required to process and market milk and
prevailing usage rates in the state.

b) The cost factors in jobbing milk which shall include
among other things: raw preduct and ingredient costs, carton
or other packaging costs, processing cost and that part of
general administrative costs of the supplying distributor
which may properly be allocated to the handling of milk to the
point at which such milk is at the supplying distributor's
dock, equipment of all types required to market milk, and
prevailing usage rates in this state.

¢) The cost factors in retailing milk which shall
include among other things that part of general and
administrative cost which may be properly allocated to the
handling of milk, equipment of all types required to market
milk, and cost of wages in relation to the total dollar volume
of fluid milk sales.

d) The rate that fluid milk turns over in relation to
other non-fluid milk items.

e) The cost of stocking store cooler and shelves.

f) The percentage of fluid milk sales to total
supermarket sales.

11. In itas consideration on the merits of the petition,
the Board takes official notice as facts within its own
knowledge of the following:

TABLE I
RETAIL PRICE SURVEY IN ADJACENT AND SURROUNDING AREAS
(A simple average of retail prices)
November 30 - December 4, 1987

WHOLE MILK LOWEFAT MILK SKIM MILK
1/2 G. Gal. 1/2 6. Gal. 1/2 G. Gal.

IDAHO

Blackfoot $1.21 $2.28 $1.14 51.90 $1.02 $1.94
Boise 1.10 2.08 1,01 1.85 .93 1.57
Coeur D'Alene 1.28 2,30 1.19 2.13 1.01 1.91
Glenn's Ferry 1.17 2.29 1.07 2,12 1.09 *

Grangeville 1.25 2.27 1.18 2.15 1.05 1.86
Idaho Falls 1.27 2.22 1.17 2,00 1.05 1.71
Kellogg 1.12 2.19 1.04 1.99 .98 1.80
Lewistown 1.20 2.22 1.14 2.04 .98 1.84
Moscow ’ 1.29 2.43 1.21 2.16 1.06 1.82
Pocatello 1.09 1.98 1.01 1.84 1.01 1.56
Twin Falls 1.17 2.25 1.11 2.03 .91 1.57
Wallace 1.24 2.43 1.15 2.25 .99 1.69
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MONTANA

Statewide 1.29 2.57 1.21 2.40 1.10 2,18
NORTH DAKOTA

Dickinson 1.18 2.42 1.13 2,32 1.07 2.20
SOUTH DAKQTA

Rapid City 1.35 2.46 1.31 2.25 1,17 2.00
WASHINGTON

Pullman 1.20 2.38 1.11 2.20 .97  1.85
Spokane 1.28 2.31 1.20 2.15 1.01 1,91

South of Spokane 1.37 2.40 1.24 2.30 1.12 2.04
WYOMING

Buffalo * 1.31 2.47 1.24 2.41 1,10 *

Casper 1.15 2.22 1.05 2.09 1.04 1.8%
Cheyenne 1.22 2,24 1.17 2.13 1.03 1.79
Douglas 1.32 2,56 1.24 2.1 1.19 . 2.04
Edgerton 1.43 2.79 1.33 2.59 * *

Gillette 1.40 2,66 1.32 2.49 1,23 2.29
Jackson 1.27 2.36 1.20 1.93 1.00 1.62
Newcastle 1.33 2,56 1.30 2.41 1.17 2,23
Sheridan 1.23 2.67 1.29 2.27 1.13 2.01
Torrington 1.28 2,25 1.25 2.09 1.02 1.84
Wheatland 1.358 2.53 1.25 2.35 1.15 2.02

* Items not smold.

TABLE II - part 1

PRICE SURVEY OF LOW & HIGH PRICES
November 30 - December 4, 1987

WHOLE MILK WHOLE MILK LOWFAT MILK

1/2 Gallon Gallon 1/2 Gallon
IDAHO Low High Low High Low High
Blackfoot $1.12 81.32 $2.09 $2.44 $1.12 S1.17
Boise 1.03 1.11 1.94 2.34 .89 1.10
Coeur D'Alene 1.27 1.30 2.23 2.36 1.17 1.22
Glenn's Ferry 1.10 1.25 2.19 2.39 1.00 1.12
Grangeville 1.24 1.25 2.26 2,29 * 1.18
Tdaho Falls 1.17 1,59 1.99 2.59 .99 1.59
Kellogy 1.09 1.19 * 2.19 1.02 1.09
Lewistown 1.11 1.27 2.08 2,29 1.06 1.19
Moscow . 1.23 1.32 2.24 2.52 1.15 1.25
Pocatello .97 1.28 1.90 2.05 .90 1.27
Twin Falls 1.09 1.39 1.94 2.52 1,04 1.28
Wallace 1.09 1.48 2.19 2.70 1.02 1.34
MONTANA .
Statewide * 1.29 * 2.57 * 1,21
NORTH DAKQTA
Dickinson * 1.18 * 2.42 * 1.13
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SOUTH DAKOTA
Rapid City
WASHINGTON
Pullman
Spokane
South of Spokane
WYOMING
Buffalo
Cagper
Cheyenne
Douglas
Edgerton
Gillette
Jackson
Newcastle
Sheridan
Torrington
Wheatland

* Only 1 price.

IDAHO
Blackfoot
Boise
Coeur D'Alene
Glenn's Ferry
Grangeville
Idaho Falls
Kellogg
Lewistown
Moscow
Pocatello
Twin Falls
Wallace

MONTANA
Statewide

NORTH DAKOTA
Dickinson

SQUTH DAKOTA
Rapid City

WASHINGTON
Pullman
Spokane
South of Spokane

~2324-.

1.19 1.59 1.99 2.69 1.16 1.59
1.18 1.22 2.35 2.45 1.09 1.12
1.27 1.30 2.26 2.36 1.19 1.22
1.29 1.47 2.35 2.49 1.19 1.31
1.09 1.77 2.29 2.74 1.05 1.67
.97 1.40 1.99 2,69 .87 1.29
1.05 1.49 2.03 2.75 .97 1.37
1.18 1.47 2.35 2.69 1.08 1.39
1.43 1.43 2.79 2,79 1.33 1.33
1.32 1.59 2.39 2.89 1.19 1.59
1.20 1.31 2.23 2.51 1.11 1.27
1.20 1.56 2.19 3.13 1.24 1.51
1.13 1,75 2.45 3.45 1.12 1.65
1.27 1.31 2.19 2.59 1.24 1.29
1.24 1,45 2.39 2.79 1.05% 1.37
TABLE II - part 2
PRICE SURVEY FOR LOW & HIGH PRICES
November 30 ~ December 4, 1987
LOWFAT MILK SKIM MILK SKIM MILK
Gallon 1/2 Gallon Gallon
Low High Low High Low High
$1.67 $2.34 s * §1.02 5 * $1.94
1.70 2,08 .90 .98 * 1.57
2.06 2.19 .98 1.04 1.89 1.95
1.99 2.29 * 1,09 * *
2.14 2.16 1.02 1.07 1.85 1.87
1.59 2.59 .91 1.09 1.66 1.75
* 1.99 .94 1.04 * 1.80
1.85 2.09 .95 1.01 1.79 1.89
2,13 2.20 .95 1.11 1.79 1.88
1.83 1.95 .84 1.18 1.53 1.63
1.75 2.38 .88 .95 1.53 1.60
1.99 2.52 * .99 * 1.69
* 2.40 * 1.10 * 2.18
* 2,32 * 1.07 * 2.20
1.87 2.59 1.02 1.37 1.85 2.11
2,17 2.24 .95 .99 1.85 1.89
2.14 2.19 .99 1.04 1.89 1.95
2.19 2.44 1.05 1.18 1.99 2.09
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WYOMING
Buffalo 2.19 2.67 1.03 1.24 * *
Casper 1.81 2.53 .93 1.19 1.85 1.85
Cheyenne 1.78 2.658 .89 1.25 1.72 1.85
Douglas 1.79 2.70 1.15 1.23 1.85 2.23
Edgerton 2.59 2.59 * * * *
Gillette 2.19 2.74 1.15 1.25 2.27 2.37
Jackson 1.67 2.35 1.00 1.01 1.55 1.68
Newcastle 1.93 _3.03 1.15 1.19 2.23 2.23
Sheridan 1.89 3.25 1.09 1.20 1.85 2.09
Torrington 1.99 2.51 .99 1.07 1.79 1.89
Wheat]and 1.93 2.73 1.15 1.15 1.99 2.23
* only 1 price.
TABLE IIT
RECAP OF SELECTED WHOLESALE PRICES
November 30 - December 4, 1987
WHOLE MILK LOWFAT MILK SKIM MILK
1/2 G. Gal. 1/2 G. Gal. 1/2 G. Gal.
IDAHO
Kellogg ,9467 1,755 .8844 1.630 .74 *
SOUTH DAKOTA
Rapid City 1.05 2.09 1.03 2.05 .99 1.93
.94 1.77 .88 1.66 * *
WASHINGTON
Oaksdale L9622 1.7825 .9022 1.66 .76 1.42
Rosalie .9880 1.869 .8920 1.679 .761 *
WYOMING
Buffalo * 2.01 * 1.86 * *
.97 1.94 .89 1.78 * *
1.20 2.42 1.13 2,27 1.03 *
Casper .97 1.97 .87 1.81 * *
Cheyenne 1.09 2.11 .99 L.91 * *
Gillette 1.08 2.15 .98 1.90 * *
Newcastle 1.05 2,09 1.03 2,05 * *
Sheridan .98 1.98 .93 1.88 .84 1.75
Wheatland * 2.50 * 2.50 * *

* Prices for these items were not provided.

The Board takes official notice of a five (5) store
Helena area survey on January 9th and 10th, 1982, in which the
frequency of milk delivery was three to four times a week with
an averadge inventory turnover of 2.76 times per week.

The Board also takes official notice that forty-seven
(47) accounts were reported as violations to the Milk Control
Burgau office between February 18, 1987 and October 19, 1987.
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0f those reported viclations, processors were charged with
violations on thirty=-four (34) of those accounts. For
administrative purposes each account was treated as one
violation whereas under the Milk Control law, each day that
each account was in violation could have been treated as a
separate offense.

The Board takes further notice that allegations filed in
an affidavit by Meadow Gold Dairies, Inc. that certain
Montana IGA stores have recently substantially reduced or
altogether discontinued Meadow Gold shelf space in favor of
Country Classic Dairies, Inc. or increased the price of Meadow
Gold mwilk in relation to other hbrands, The Buard recognizes
this conduct if true and if escalated could cause immediate
and  irreparable harm to Meadow Gold Dairies, its jobbers and
producers. To ignore such conduct could Jjeopardize and
threaten the supply «f milk to institutions and consumers and
thus undermine public health and welfare.

12, Interested persons may participate and present data,
views or arguments pursuant to section 2-4~302, MCA, either
orally or in writing at the hearing or by mailing the sawme to
the Milk Centrol Bureau no later than January 21, 1988,

13, Geoffrey L. Brazier, Esqg., 1424 9th Avenue, Helena,
Montana has been appointed as presiding officer and hearing
exaniner to preside over and conduct this hearing. However,
th full Board will sit in convened session at the hearing.

14. Authority for the Board to take the action and
adopt  the rules as proposed is in section 81-23-302, MCa,
Such rules if adopted in the form as proposed or in a modified
form, will implement section 81-23-203, MCA.

MONTANA BOARD OF MILK CONTROL
CURTIS C. COOK, CHATRMAN

vv: Wit & Fror

WILLIAM F. RUSS, Bureau Chief

Certified to the Secretary of State December 14, 1987,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE MONTANA HEALTH FACILITY AUTHORITY

In the matter of the proposed )} NOTICE OF PROPOSED AMENDMENT
amendment of 8,120,206 ) OF A RULE PERTAINING TQO FEES

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1, On January 23, 1988, the Montana Health Facility
Authority proposes to amend the above-stated rule.

2. The proposed amendment of 8,120.206 will read as
follows: . (new matter underlined, deleted matter interlined)
(full text of the rule i1s located at pages 8-U4407 through
8-4409, Administrative Rules of Montana)

"8.120.206 PEES (1) The authority shall charge eaeh
heatth-instttution~-whieh-recetives-financing-from-the-authority
en initial and annual planning service fees as8 follows:

(a) %$he An initial planning service fee shall be imposed
upon each health institutlon recelving financlng from the
authority and shall be a percentage of the prineipal amount of
bonds or notes of the authority 1issued for the health
institution calculated as follows:

(1) will remain the same.

(11) Issues to provide

financing for more than
one health irnstitution

Prineipal Amount FEE
Up %o 55.555,555 7625% of the

principal amount

$5,000,001 to $10,000,000 $31,250 + .3125%
of the principal
amount In excess
of $5,000,000

Greater than $10,000,000 $46,875 + .125%
of the principal
amount in excess
of $10,000,000

Ter percent of the fee (based on the estimated principal
amount of bonds or notes to be lssued or loan amounts to be
borrowed) shall be pald to the authority upon submission of an
applicatlon for flnancing, The balance of the fee shall be
pald to the authorlty at or prior to the issuance of the bords
or notes or loan closure irn one or more Installments as
determined by the authority upon approval of the appllcation,
If--bonds--or--nepes-—-ape--so—-be-kasued-in-a-singie-sertea-te
provide-finaneing-for-more-than-ene--heatth--insktbutiony--the
ipdeiat-—pranning--service--fee--shati-be-attocated-amorng-each
parttetpasing-heatbth-tnstitution-tn-proportiton-to-ies
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sespecttve-parstetpasions The initial planning service fee,
when paid, shall be non-refundable,

(b) ®me An annual planning service fee shall be payable
on the first and each succeeding annliversary date of the sale
and issuance of the bonds or notes, or lecan amounts ard shall
be .15% of the principal amount of the bonds or notes or loan
amounts outstanding on each such anniversary date, Howevess
IF-—bhe--totai-—oubstanding--principai--amount—-of--pli-of-the
Atbhoritylo-nhand-alone~tasuco-exceeds-4$55-mititon-on~~-danunary
i-of-a-catendar-yeary-the-annuai-pianning-neryice-fee-Ffor-shae
yeap-for-inspisubions-finaneed-under-a-atand-atone-iasue-shatd
be-7058-0f-she-outatanding~prinetpat-amount~of-thas-4issuer

(¢) If bonds or notes are issued in a single series to
provide nancing or more than one healt natitution, the
initlal planning service fee and annual plannin service fee
shall be allocated among each QarEIcigatEng hea%th Institution
in proportion to its respective garticigation. he authority
may by resolution walve or reduce the amount of the initlal
planning service fee Or annual planning  service fee With
respect to any health institution I1f it determines the waiver
or reduction to be in the best interest of the aubhorit the
health institution and the users of the health institutlon,

In addition to the 1nitial and annua planning
service fee, unless otherwlse agreed by the authority, each
health institution shall pay all costa and expenhses Ilncurred
by the health institution in connection with the lssuance and
sale of the bonds or notes and shall also pay all c¢osts and
expenses Iincurred by the authority for services provided by
third persons in comnectlon with the issuance and sale of
bonds or notes and the issuance, administration and servicing
of the loan, including accounting, legal, consulting, printing
and puincation fees, cost and expenses. The health
instlitution shall pay such costs and expenses regardless of

whether the bonds or notes are issued and solg."
Auth: 90-7-202, MCA Imp: 90~7-202, 90-T~211, MCA

REASON: To provide board discretion on an individual
participant basis to reduce or walve initlal and/or annual
planning services fees. To provlde the Authority the ability
to assess fees on loan amounts. To notify program participant
by rule of the additlional costs assoclated with loan
transactions.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendment in, writlng to the
Montana Health Facllity Authority, Department of Commerce,
1520 East 6th Avenue, Helena, Montana 59620, no later than
January 21, 1988,

4, If a person who 1s directly affected by the proposed
amendment wishes to express hls data, views or arguments
orally or in writing at & public hearing, he must make written
request for a hearing and submlt thils request along with any
comments he has to the Montana Health Pacility Authority,
Department of Commerce, 1520 East 6th Avenue, Helena, Montana
59620, no later than January 21, 1988.

24-12/24/87 MAR Notice No. 8-120-4



-2329-

5. If the Authority recelves requests for a public
hearing on the proposed amendment from elther 10% or 25,
whichever is less, of those persons who are directly affected
by the proposed amendment, from a goverrmental agency or
subdivigion or from ar assoclatior having no less tharn 25
members who w1ll be directly affected, a publle hearing will
be held at a later date, Notice of the hearing will be
published in the Montana Administrative Reglster.

MONTANA HEALTH FACILITY
AUTHORITY
MARY D. MUNGER, CHAIRMAN

BRAZT ATTORNEY

DEPARYMENY OF COMMERCE

Certified to the Secretary of State, December 14, 1987.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE MONTANA STATE LOTTERY

Ir the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining ) OF 8.127.610 LICENSE RENEWAL
to rerewals )

NO PUBLIC HEARING CONTEMPLATED

TQ: All Interested Persons:

l. On January 23, 1988, the Montana State Lottery
proposes to amend the above-stated rule.

2., The proposed amendment will read as follows: (rew
matter underlined, deleted matter interlined) (full text of
the rule 1s located at page 8-4887, Administrative Rules of
Mortana)

"8,127.610 LICENSE RENEWAL (1) A renewal application
shall "be made on a Tfo»m supplied by the director and
accompanied by a processing fee of $56:86 $25.00."

REASON: The $25,00 fee 1s sufflclert to cover lottery costs
in issuing a llcense renewal. To make fee commensurate with
program costs.

3. Interested persons may submit their data, views or
arguments concerning the proposed amerdment in writing to the
Montara 3tate Lottery, 2525 North Mortara, Helena, Montana
59620, ro later than January 21, 1938,

4, If a person who 1s directly affected by the proposed
amendment wishes to express hls data, views or arguments
orally or in wrilting at a publle hearing, he must make wrltten
request for a hearing and submit this request along with any
comments he has to the Montana State Lottery, 2525 North
Moggana, Helena, Montana 59620, ro later than January 21,
1988,

5. 1If the Lottery recelves requests for a public hearing
on the proposed amerndment from either 10% or 25, whichever is
less, of those persors who are directly affected by the
proposed amendment, from the Administrative Code Committee of
the legislature, from a goverrmental agency or subdivision, or
from an assoclation having ro less than 25 members who will be
directly affected, a publlic hearing will be held at a later
date. Notice of the hearing willl be published .in the Montana
Administrative Reglster. Ten peprcent of those persons
directly affected has beer determined to be 108 based or the
1088 licensees in Montana.

MONTANA STATE LOTTERY

o Mo J

DIANA" 3. DOWLING, DIRECTOR

Certified to the Secretary of State, December 14, 1987.
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BEFORE THE STATE SUPERINTENDENT OF PUBLIC INSTRUCTION
STATE OF MONTANA

In the Matter of the Proposed ) NOTICE OF PUBLIC HEARING ON
Amendments of Rules 10.6.101; ) PROPOSED AMENDMENTS OF
10.6,103; 10.6.104; 10.6.106; ) A.R.M. 10.6.101, 10.6.103,
10.6.108; 10.6.119 through ) 10.6.104, 10.6.106, 10.6.108
10.6.122; 10.6.127 ) 10.6.119 through 10.6.122,

) 10.6.127 AND ADOPTION OF

)

NEW RULES
To: All Interested Persons.

1. * On Monday, February 1, 1988, at 10:00 a.m., a public
hearing will be held in Room 104 of the State Capitol in Helena,
Montana, to consider the amendment of rules 10.6.101, 10.6.103,
10.6.104, 10.6.106, 10.6.108, 10.6.119 through 10.6.122, and
10.6.127 and .the adoption of new rules pertaining to school
controversies.

2. The rules as proposed to be amended and/or adopted
provide as follows:

10.6.101 SCOPE OF RULES (1) These rules govern the pro-
cedure for conducting all hearings on school controversy cases
appealed to the county superintendent , impartial hearing of-
ficer, state superintendent and the counfy transportation
committee. These rules shall be construed to secure the just,
speedy and inexpensive determination of every action. All
rules promulgated by former state superintendents with regard
to school controversies contrary to these rules are hereby
repealed.

(a) County Transportation Committee: All matters con-
tested bhefore the county transportation committee shall be
governed by these rules of controversy. It shall be the duty
of the county superintendent, as chairperson of the county
transportation committee , to insure compliance. All refer-
ences made to the county superintendent as to the procedure on
these school rules shall also include the county transportation
committee where appropriate.

(b) Special Education: Due process matters concerning
and arising from all handicapped children in this state shall
be governed by these rules.

(¢). Vocational Education: All references made to approp-
riate federal or state statutes or state plans for school con-
troversies arising from pestsecendary-veeatienal-teghnieak-----
septersr-er-pepteecendary-voeationai-teehnical-~education-and---
secondary vocational courses and programs which are a part or
portion of secondary school offerings » shall be governed by
these rulek.

(d) Family and Education Privacy Act. Due process hear-
ings mandated by the Family and Education Privacy Act will be
governed by these rules.

(e) All controversies arising under any other provigion
of Montana law or federal law for which a procedure for resdlv-
ing controversies is not expressly prescribed shall be governed
by these rules.

AUTH: 20-3-107(3), 20-7-301 MCA; IMP: 20-3=-107(3), 20=-7=-301 MCA
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10.6.103 INITIATING SCHOOL CONTROVERSY PROCEDURE PROCESS

(1} A person who has been aggrieved by a final decision
of the board of trustees of a school district in a contested
cage is entitled to commence an appeal before the county super-
intendent except as provided in subsection (2) and (3).

£23}--A-pexrson- who- requests -a-due-progess-ReRrrng-CoRELrA-
iRg-speeial-education-may-appeal-to-the-county-superintendent--

Upen-reeeipt~by-the-gounty-puperintendent-of-such-notige-of-—-~-
appeai-ef-a-special-eduention-gontroverny-the-county-superin---
tendent-nshall

¢a)--Prempely-advise~the-board-ef-trustees-of-the~notige--
ef-appeair

{b}~-Provide-the-board-of-trunsteen-up-to-and-ineiuding-ten
eatendar-days-in-whieh-to-addrepe-the-speciat-aducation-gon-—--
trovergy--4i#rthe--seheel - Gdistrict - and -reach- a-final-~deaigions

fe}--Not-iakter-than-45-days~after-the-regeipt-of-a-notice-
of-appeais~a-final-deeinion-must-be-reached-by-the-county~-----
superintendent-of-schoola-and-a-copy-of-the-degipion-mailed~to-
each-party--The-parties-te-the-asehoot-~eontroversy-case~may-----
waive-this-fime-limitation-upen-request-of-the-gounty-superin~-
tendent-or-upen-reguent-of-the-other-parties-and-previded-that~
ati-parties-a¥e-in-agreement-of-pueh-waiver~

(2) Impartial due process hearings involving educating
handicapped children may be initiated by the parent, legal
quardian or surrogate parent of a handicapped child if the
parent disagrees with action taken by a school district for
which notice to parents is reguired.

{3) TImpartial due process hearings involving educating
handicapped children may be initiated by a school district
board of trusteeg when, after reasonable efforts at mediation,
a parent, legal gquardian or surrogate parent either fails to
provide a written parental consent for a proposed educational
action, or provides a tormal disapproval of educational actions.
A hearing may also be initiated by a school district board of
trustees to show that its educational evaluation Is appropriate
whenever an independent evaluation is requested by the parent,
legal guardian or surrogate parent.

(4) A request for an impartial due process hearing in-
volving the educationh or possible identification of a handi-
capped child shall be made in writing to the state superinten-
dent of Public Instruction, State Capitol, Helena, Montana
59620, include a short and plain statement of matters asserted
and comply with the notice of appeal requirements of 10.6.107.

€34 Lg% A school controversy contested case other than
isgues involving education of handicapped children shall be
commenced by filing a notice of appeal with the county super-
intendent within 30 days after the final decision of the gov-
erning authority of the school district is made.

AUTH: 20-3~107(3) MCA; IMP: 20-3+107(3), 20-3~211(4) MCA
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RULE I SPECIAL EDUCATION DUE PROCESS HEARING PROCEDURES

(1)_Upon receipt by the state superintendent of a written
notice of appeal and a request for a due process hearing involv-

ing special education controversy the state superintendent shall:

(a) Promptly advise the board of trustees and parent,

. legal guardian or surrogate parent of the request and notice of
appeal,

(b) Provide the board of trustees up to and including ten
calendar days in which to address the special education contro-
versy in the school district, and reach a final decision. FPend-
ing the fina ecision of the board of trustees or upon mutua
agreement of the parties, the state superintendent shall pro-
vide mediation so long as both partieg voluntarily and freely
agree to the mediation. The mediation conference is an attempt
to resolve the differences and, if possible, avold a hearing.
The mediation shall be:

(1) an intervening, informal process conducted in a non-
adversarial atmosphere,

(i1) not be used to deny or delay an aggrieved party

rights to a hearing.
(c) Appoint an impartial hearing officer to conduct a due

rocess hearing. ]
(1) _The superintendent of public instruction shall main-
tain a 1ist of persons who serve as impartial hearing officers.

(11) Selection of impartial hearing officer:

(2) Upon receiving a copy of the request for hearing, the
superintendent of public instruction shall mail to each party
a list of five proposed impartial hearing officers together
with a summary of their qualificatioms.

(B) A party shall have seven days to study the list,
cross off any two names objected to, number the remaining names

in order of preference, and return the Iist to the superinten-
dent of public instruction. Requests for more information
about proposed hearing officers must be directed to the super-
intendent o pul 1Cc 1lnstruction. Unless goo cause 1s shown,
this regquest for more information does not extend the seven day

response time. ]
) Tf, despite efforts to arrive at a mutually agreeable
choice, the parties cannot agree upon a hearing officer, the

superintendent of public instruction will make the appointment.

(D) Notwithstanding the foregoing provisilons, the parties
may mutually select the hearing officer from the list provided
by the state superintendent.

(ii1) Disqualification: )

(a) A hearing may not be conducted by a person who 18 an
employee of a school district or other public agency which is
involved In the education or care of the child, or who has a

ersonal or professional interest which would conflict with his
or her objectivity in the conduct or review of the hearing.

(8" A person who otherwise is qualified to conduct a
hearing under paragraph (a) of this subsection 18 not an em-
ployee solely because he or she is paid by contract by the

ublic agency to serve as a hearing officer.

(2) An impartial hearing officer may at any point with-

draw from consideration or from service in any hearing in which

MAR Notice No. 10-2-58 24-12/24/87



-2334-

the impartial hearing offjicer believes a personal or profes-
sional bilas or interest on any of the issues to be decided in
the hearing exists which might conflict with the impartial
hearing officer's objectivity. Such written withdrawal request
shall be directed to the state guperintendent. Any subsequent
appointment of an impartial hearing officer sha be conducte
as provided above.

AUTH: 20-3-107(3) MCA; 1IMP: 20~3-107(3), 20-3-211{(4) MCA

RULE 11 POLICY STATEMENT The following rules of pro-
cedure for all scheool controversy contested cases before a
county superintendent apply to special education hearing of-
ficers. Wwhenever a gpecial education due process hearing is
conducted, the following rules 10.6.104 through 10.6.124 shall
be used.  The impartial hearing officer is substituted for each
reference to the county superintendent.

AUTH: 20-3-107(3) MCA; IMP: 20-3-107(3), 20-3-211(4) MCA

10.6.104 JURISDICTION (1) On matters other than con-
troversy involving the education or identification of a handi-
capped chlldE the county superintendent shall upon receipt of
the

Notice of Appeal, determine:

(a) whether the appeal is a contested case; and

(b) whether he/she has jurisdiction in the matter.

(2) The county superintendent may determine that he/she
does not have jurisdiction or the power to act and therefore
render such determination and return such notice and order to
the appealing party. The county superintendent, upon determine
ation of proper jurisdiction and proper contested case, shall
hear the appeal and take testimony in order to determine the
facts related to the contesgted case.

AUTH: 20-3-107(3) MCA; IMP: 20-3-107(3), 20-3-211(4) MCA

10.6.106 NOTICE OF HEARING (1) All parties to a hearing
shall be given a notice of hearing by the county superinten-
dent. The county superintendent shall, within 10 days upon the
receipt of the notice of appeal, issue the notice of hearing.
The notice of hearing shall include: -

(a) a statement of the time, place and nature of the
hearing;

(b) references to the spec¢ific statutes and rules in-
volved available at that time;

(¢) a provision advising the parties of their right to be
represented by counsel at the hearing;

(d) a statement of the issues and matters to be discussed
at the hearing;

(e) a copy attached of the original notice of appeal to
the county superintendent. -

(2) The notice of hearing shall be sent by certified mail
to all parties indicated In the original notice of appeal.

(3) If the county superintendent does not have details of
the issues and matters to be discussed at the time of issuing
the notice of hearing, the party or county superintendent may
later demand a more detailed account of the issues and matters
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to be discussed. The dates scheduled by the county superin-
tendent in the notice of hearing may be continued by the county
superintendent to such a convenient date as stipulated by the
parties and approved by the county superintendent.

If the school controversy involves a pupil as defined by
Montana School Law the notice of hearing as well as all com-
munications conducted in the hearing shall be written in lan-
guage understandable to the general public and in the native
language of the parent unless it is clearly not feasible to do
s0. If the native language or other mode of communication is
not written language, the county superintendent shall direct
the notice to be translated orally or by other means to the
parent 1n his/her native language or other means of comunica-
tion.

(4) Special Education - Access to legal assistance. The
countue-pupexintendent impartial hearing officer shall inform
the parent of any free or low-cost legal and other relevant
services available in the area . upon-eenierrtng-w&th -the-Exee~
ntive-Director-of-the-Montana-Bar-Asseeiations
AUTH: 20-3=107(3) MCA; IMP: 20-3-107(3), 20-3-211(4) MCA

10.6.108 COUNTY SUPERINTENDENT'S PREHEARING PROCEDURE-
FORMULATING ISSUES (1) In any action, the county superinten-
dent may, at his/her discretion, direct the parties to appeal
before him/her for a conference to consider:

(a) the simplification of the igsues;

(b) the necessity or desirability of amendments to the
pleading;

(c) the possibility of obtaining admissions of fact and
documents which will aveid unnecessary proof;

(d) a limitation of the number of expert witnesses;

(e) such other matters as may aid in the disposition of
the action.

(2) The county superintendent may make an order which re-
cites the action taken at the conference, the amendments to the
notice of appeal and the agreements made by the partles as to
any of the matters considered, and which limits the issues for
the hearing to those not disposed of by admissions or agree~-
ments of counsel. Such order when entered, will control the
subsequent course of action, unless modified at the hearing to
prevent manifest injustice. The county superintendent, in
his/her discretion, may establigh by rule a prehearing calendar
on which actions may be placed for consideration as provided
above.

(3) 1Individual Privacy: County superintendent shall pro-
vide for provision to insure the privacy of matters before them
as is required by law. Parents maintain the right to waive
their right of confidentiality and privacy in the hearing and
may request that the hearing be open to the public, The county
superintendent shall also provide or allow an opportunity for
the minor to be present at the hearing upon request of the
parent or guardian or non-minor pupil.

4) Location of Hearing. The county superintendent shall
conduct the hearing in the county courthouse unless stipulated
by all parties and the county superintendent.

AUTH: "26-3-107(3) MCA; 1IMP: 20-3~107(3), 20-3-211(4) MCA
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10.6.119 FINAL ORDER (1) For all issues except those
involving education of the handicapped, ¥ the final order by
the county superintendent shall be in writing and shall include
findings of fact and conclusions of law separately stated.
Findings of fact, as set forth in statutory language, shall be
accompanied by a concise and explicit statement of the under-
lying facts supporting the findings.

(a) Findings of fact shall be based exclusively on the
evidence and on matters officially noticed.

(b) Each conclusion of law shall be supported by author-
ity or by a reasoned opinion.

(c) Final order shall inform the parties of their right
to appeal the order to the State Superintendent of Public In-
struction by attaching a .copy of the Uniform Rules of Adminis-
trative Appellate Procedure for the State Superintendent of
Public Instruction with the final order.

(2)--Speaial-~ educitiont--Fhe county -superintendent-ahali-
insure~that- not- ater -than 45-days-after-the-reegeipt-of-a-m===
netiee~of-appeal--the-Final--deeision-in-reached-in-the-heazing-
and-a--copy- -0k -the -desiston-ig-matted-to~ ~each-party~for-ati----
cases-regarding- educatbion -for--the -hapdieappedr--Parties-to-the
sehool- controversy- case may-waive -this-time-timitation-upon-—-
request- of-ihe- -counti--superintendent-op-upon-regquent-of-the~~--
ether-partyr

€33 (2) The county superintendent shall insure for all
cases other than cases regarding education of the handicapped
that not later than 90 days after the receipt of the notice of

appeal a final order is reached and a copy of the findings of
fact, conclusions of law and order is mailed to each party.
The time limitation provided here may be waived upon regquest of
the c¢ounty superintendent or a party of the school controversy
contested case, upon stipulation of all parties.

€43 (3) County Transportation Committee: In the case of
an appeal to the county transportatlon committee, the committee
shall meet and vote in open session whether to grant or deny
the appeal or request for consideration. The members of the
majority shall appoint one member to prepare findings of fact,
conclugions of law and order which shall then be adopted at an
open meeting of the transportation committee and signed by all
members of the majority. Any member of the minority may put
the reasons for his/her vote in writing, and this shall be made
part of the record.

AUTH: 20-3-107(3) MCA; IMP: 20-3-107(3), 20-3-211(4) MCA

RULE IIT FINAL ORDER ON SPECIAL EDUCATION DUE PROCESS
HEARING DECISIONS (1) Unless the time limitation for a deci-
sion has been waived by both parties, within 45 days atter the
state superintendent's receipt of the request for hearing,
the impartial hearing officer shall render, in writing, find-
ings of fact and conclusions of law separately stated and an
order concerning all matters at issue i1n the hearing and mail,
or personally deliver, a written copy of the findings of fact,
conclusions of Iaw and order to each of the parties and to the
state superintendent. The hearing cfficer shall also mail or
deliver the record as defined in 10.6.118 to the state super-
intendent,.
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(2) In the event the impartial hearing officer has re~

ceived a written stipulation to waive the 45-day period in
which to render a final decision, the impartial hearing officer
shall notify the state superintendent by affidavit of the ad-
ditional time necessary for the rendering of a final decision.
In the event the decision is not rendered within 90 days from
the date the notice of appeal was filed wWith the state super-
intendent, The state superintendent may remove the 1mpart1aI
hearing officer and agfolnt another impartial hearing officer,
(3) The impartial hearing officer may order reimburse-
ment for parents for the unilateral placement of their chiid
vhere the parent’s placement is deemed appropriate and the
school district's placement is determined to be inappropriate.
(4) The decision of the independent impartial hearing of-
ficer shall he binding upon both parties unless the decision is

appealed.
{5) Appeal of Hearing Decision.

Any party who feels aggrieved by the findings and decision
of the lmgartlal hearing officer may appeal to a district court

or may bring a civil action under 20 U.S.C. Section 615(e)(2)
of the Education o e Handicapped Act.
(6) Costs of Hearing.
The office of public instruction shall only be responsible

for paying administrative costs related to the hearing, includ-
ing necessary expenses incurred by the impartial hearing offi-
cer and stenographic services. The parties ipvolved shall each
be respongible for any legal or other fees that incur,

: (7) Every party to a controvergy shall comply with these
rules of procedure. Failure of one party to do what 1s re-

quired and which substantially prejudices the proceedings may
necessitate a request by the hearing officer of a court order

for compliance.
(8) 1In the event that parents of a handicapped child pre-

vail, a court of competent jurisdiction, in its discretion, may
award reasonable attorney's fees as part of the costs to the
parents. The awarding of attorney's fees is subject to the
limitations found in the Education of the Handicapped Act,

20 U.5.C., Section 1415.

AUTH: 20-3-107(3) MCA; IMP: 20-3-107(3), 20-3-211(4) MCA

10.6.120 COUNTY ATTORNEY RULE (1) The county atterney
shall serve as the legal advisor for the county superintendent
of schools in all school controversy contested cases except in
cases involving special education. In the event the county
attorney is unable to serve in that capacity, the county super-
intendent shall designate another gualified attorney to serve
as a legal advisor for the county superintendent.

AUTH: 20-3-107(3) MCA; 1IMP: 20~3~107(3), 20-3-211(4) MCA

UNIFORM RULES OF ADMINISTRATIVE APPELLATE PROCEDURE ON CON-
TESTED CASES BEFORE THE STATE SUPERINTENDENT OF PUBLIC IN~-
STRUCTION.

10.6.121 APPELLATE PROCEDURE - SCOPE OF RULES (1) The
superintendent of public instruction shall decide matters of
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controversy when they are appealed from a decision of a county
superintendent except for cases involving education of the
handicapped.

(2) All references made to the county superintendent as
to the procedure on these rules shall also include the county
transportation committee where appropriate.

(3) All references made in these rules shall maintain
consistency with the Uniform Rules of Procedure for all School
Controversy Contested Cases before the county superintendent of
the state of Montana,

(4) A party who is aggrieved by a final decision in a
contested case before the county superintendent is entitled to
appellate review by administrative appeal to the state superin-
tendent. The superintendent of public instruction shall make
his/her decision on the basis of the record established at the
county superintendent hearing and upon review of the findings
of fact, conclusions of law, and order of the county superin-
tendent.

AUTH: 20=-3-107(3) MCA; IMP: 20-3-107(4), 20-3-211(4) MCA

10.6.122 APPELLATE PROCEDURE - NOTICE OF APPEAL -
FILING (1) An appeal shall be taken by filing a notice of
appeal with the state superintendent of public instruction and
a copy of such notice of appeal with the county superintendent.
Failure of any party to take any step other than the timely
filing of a notice of appeal does not affect the validity of
the appeal but is grounds for such action as the state superin-
tendent deems appropriate, which may include dismissal of the
appeal.
t2)--Ali-referenees-to-atate-superintendent-for-purpesea—--
ef-apeeiat-education-eases-shati-mean-the-impartiat-hearing~of-
fieer-at-the-state-~edueation-ageney-tevek-
4¢3}~-The-impartial-hearing-eoffiger-ohali-conduet-a-review-
ef-a-hearing-whieh-¥esulted-in~an-appeal-of-the-deeciaron-ef-the
eounty-auperintendent-
t4}--higk-of-tmpartiai-hearing-officeras~~Fhe-guperinEen--
dent-of-publig-inptruction-phati-keep-a-iigt-ef-pergons-whe----
serve-apg-heasing-effianre~
N t83-~Getectron-of-hearing-officer-for-adminiatrative-ap=--
peat=
{a}--YpoR-reeeiving-a-copy-ef-the-notice-ef-appeat-the-~-
superipEendent-of-publtie-instruction-ghati-mail-te-cach-parsy-a
tigt-of-five-propoped-hearing-officers-together-with-£hei¥-----
quatificationsr
fb}--A-party-shall-have-geven-days-te-study-the-1iggr-—m=-
exegs-eff-any-Ewe-names~ebjeeted-tor-number-the-remazning-names
tn-order~of-preferencer-and-return-the-tisk~-te-the-superinten——
dent-of-publie-instruetionr--Requesta-fer-more-information——---
abeut-propesecd-hearing-effree¥o-munt-be-directed-to~the~guper--
irtendent-of-pubiie-inpbruetions
te)-~if--despite-afforta-to-arrive-at-a-mutualtiy-agrecable
eheteer-the-parties-eannet-~agree-upen-a-hearing-offiger -the--~
suyperintendent-ef-pubtie-inotru@tion-wili-make~the«appointmenty
¢d)--Notwithatanding-the-foregoing-provisionar;-the~-parties
may-mutualtiy-petect-the-hearrng-officar-
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¢6)-~Pingqualifieationy

{a)~-A-hearing-may-net-be-sevieved-by-a-persen-vho-im«an--
empioyee~of-a-peheel-diatrict-or-other-pubiie-ageney-inveived—-
tp-the-edueation-or-care-of-the-ehiltdr-or-whe-has-a~persenai-ex
prefessional-interent-or-¥eason-whieh-voultd-confliiet-with-nigd-—
or her-eobjeetivity--in-the- conduot--or-review-of-~the -hearing-

(bé—-A—1xﬂnnnrqdurﬁythewwiae-is-qualifieé—te-eenduet—ey-fe
view-a-hearing-under-paragraph-{aj)-of-this-subgeetion-+s-net-an
empieyee-poteiy-becaune-he-or-ghe-i@-paid-by-gontradt-py-the---
publie-adency-to-serve-an-a-hearing-officerr
AUTH: 20-3-107(3) MCA; IMP: 20-3-107(3), 20-3-211(4) MCA

10.6.127 APPELLATE PROCEDURE - TIME (1) Appellant shall
appeal from the order of the county superintendent of schools
to the state superintendent of public instruction within 30
days after the rendering of such Order unless the time is-:
shortened or extended by an Order entered by the state super-
intendent upon good cause showing. If a party petitions for a
re-hearing before they appeal the final decision to the state
superintendent, then the 30-day statute of limitations shall be
tolled until a final decision has been rendered by the county
superintendent.

(2) The decision of the superintendent of public instruc-
tion shall be rendered within 90 days after the case has been
deemed submitted by the state superintendent. Parties shall bhe
notified by the gtate superintendent of cases requiring ad-
ditional time who shall by affidavit attest to the additional
time required.

¢3}--Epeeiai-Bdueatieny--Fhe-ptate-superintendent-oshati---
tnaure-thatr-Ro-later-than-30-days-after-the-reeeipt-of~a-—w~nm
request-for-a-reviewr-a~final-deeinion-and-order-is-reached-in-
the-review-and-a-ecepy-of-the-decision-and-order-is-matied-£o---
each-of-the-partienr--Fhe-state-superintendent-may-grant-speei-
fie-eHEenatena-ef-time-peyond-the-period-get-out-beyond-30-days
upen-the-request-ef-either-party-ands/or-the-ptata-puperinten---
dent-upen-the-otipuiation-ef-both-partiess
AUTH: 20-3=-107(3) MCA; IMP: 20-3-107(3), 20-3-211{(4) MCA

3, The Office of Public Instruction is proposing these
amendments and adoptions pursuant to legislative changes that
remove county superintendents and the state superintendent as
impartial hearing officers for special education controversies
and pursuant to recent Office of Special Education Programs,
United States Department of Education memorandum and Office of
Civil Rights directives. The county superintendent and state
superintendent would be replaced with an impartial hearing
officer appointed at the state level to hear matters of con-
troversy involving education of handicapped children.

4. Interested parties may submit their data, views, or
arguments, either orally or in writing at the public hearing.
Written data, views or arguments may also be submitted to Rick
Bartos, Assistant Superintendent for Legal Services, Office of
Public Instruction, Room 106 State Capitol, Helena, Montana
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59620 no later than February 5, 1988. Rick Bartos, Assistant
Superintendent for the Office of Public Instruction has been
designated to preside over and c¢onduct the public hearing.

Ed Argenbright
State Superintendent

Certified to the Secretary of State, December 14, 1987.
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BEFORE THE DEPARTMENT OF INSTITUTIONS
OF TFE STATE OF MONTAN

In the matter of the Proposed NOTICE OF PROPOSED AMEND-
Amendrent of Rule 20.2.201 MENT OF RULE 20,2,201

TO: All Interested Persons

1.  The 1987 Montana Legislature passed House Bill
(HB) 325 which created the Department of Familv Services
(DFS) and transferred the .aftercare functions of the
Department of Institutions to DFS effective July 1, 1987,
52-1-103(5) MCA.

2. The rule as proposed to be amencded provide as
follows:

20,2.201 CONTESTED CASES, GENERAL AUTHORITY (1)
Authority for the adoption oI these rules is given to the
department under section 53-1-203 MCA. - All rules adopted
for fair hearings are in accordarce with the following:

faYmmm-- Seetiem-53-20-229¢13-MCA-

£¢b¥(a) section 46-23-42]1 MCA.

¢e¥(b) section 46-23-1023 MCA. (History: Secs.
2-4.203, 53-1-203 MCA; IMP, Secs. 53-30-22011), 46-23-421,
1023 MCA; NEW, Eff. 1/2/77.)

AUTH: 53-1-203, MCA IMP: 53-1-203
53-30-203

53-30-229

3 The department is proposing this rule change due

to the'requirements of HB 325,

o o & e T
L H, rector
Department of Institutions

S

Certified to the Secretary of State December 14, 1887
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BEFORE THE DEPARTMENT OF LIVESTOCK
OF THE STATE OF MONTANA

In the matter of the } NOTICE OF PROPOSED
adoption of rules for the ) ADOPTION OF RULES FOR THE
establishment of a State Meat ) ESTABLISHMENT OF A STATE
and Poultry Inspection Program) MEAT AND POULTRY INSPEC-

TION PROGRAM
NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons

1. On January 23, 1988, the Board of Livestock
proposes to adopt as rules of the department the federal
rules on meat and poultry inspection as they are now
described and as they may from time to time be amended.

2. The rules as proposed to be adopted provide as
follows:

RULE I FOOD SAFETY AND INSPECTION SERVICE (MEAT, POULTRY)

The Department of Livestock hereby incorporates by
reference 9 CFR 301 through 9 CFR 381,311 which sets forth
the federal rules on meat and poultry inspection with the
following exceptions and clarifications thereto:

(1) Any reference to the "U.s. Department of
Agriculture” will mean the "Montana Department of Livestock".

(2) Any reference to "U.S. Inspected and Passed" will
mean "Montana Inspected and Passed".

(3) Any reference to "U.S, Passed for Cooking" will

, mean "Montana Passed for Cooking".
(4) Any reference to "U.S. Passed for Refrigeration"
will mean "Montana Passed for Refrigeration".

(5) Any reference to "U.S. Inspected and Condemned"
will mean "Montana Inspected and Condemned".

(6) any reference to "U.S. Retained” will mean
"Montana Retained".

(7) Any reference to "U.S. Suspect" will mean '"Montana
Suspect".

(8) Any reference to "U.s. Condemned" will mean
"Montana Condemned".

(9) Any reference to "Regional Director" will mean the

official in charge of the program within a particular region.

(10) Any reference to "U.S.D.A. Food Inspector” will
mean "Montana Meat Inspector”.

(11) Any reference to "U.S.D.A. Approval for Export"
will mean "Montana Approval for Export".

(12) Any reference to "U.S.D.A. letterhead and seal"
will mean the "state of Montana letterhead and seal'.

(13) Any reference to "U.S. Rejected" will mean "Montana
Rejected".
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(14) Any reference to "U.S.D.A. Inspection Legend” will
mean "Montana Inspection Legend".

(15) Any reference to the "Standards and Labeling
Division, Meat and Poultry Inspection Technical Services, in
wWashington, D.C." will mean the “"Montana Department of
Livestock".

(16) Any reference to "Inspector in Charge, Meat &
Poultry Inspection Program, Food Safety & Inspection Service,
U.S,D.A." will mean "Inspector in Charge, Meat & Poultry
Inspection Program, Montana Department of Livestock".

(17) Any reference to "U.S. Government Seals" will mean
"State of Montana Seals".

(18) Any reference to the "Department of Agriculture or
divisions thereof in Washington, ©D.C." will mean "Montana
Department of Livestock in Helena, Montana".

(19) Any reference to "Compliance Staff, Meat & Poultry
Inspection Field Operations, Food Safety & Inspection
Service, U.8.D.A., washington, D.C. 20250" will mean
"Compliance Staff, Montana Department of Livestock, Capitoel
Station, Helena, Montana 59620,

(20) Any reference to "Federally Inspected and Passed"
will mean "Montana Inspected and Passed”.

(21) Any reference to "Federal Meat Inspection" will
mean "State Meat Inspection".

(22) Any reference to "Treasurer of the United States”
will mean "Montana Deépartment of Livestock".

(23) Any reference to '"General Services Administration"
will mean "Montana Department of Livestock".

(24) Any reference to "Secretary" will mean the
"Montana Department of Livestock or it's delegate".

(25) Any reference to "Food Safety and Inspection
Service" will mean the "Montana Department of Livestock".

(26) Any reference to "Overtime and holiday inspection
service" shall be subject to those provisions set forth by
the state of Montana for those individuals deemed to be
"public employees".

(27) Any reference to "Hearing Clerk of the Food Safety
and 1Inspection Service" will mean "Montana Department of
Livestock".

(28) Any reference to the "U.S. Court of Appeals for
the Circuit" or "U.S. Court of Appeals for the District of
Columbia" will mean "District Court of the State of Montana".

(29) Any reference to "imported into the United States"
will mean "imported into the State of Montana".

(30) Copies of the above are on file with the
Department of Livestock and may be reviewed at that office.
In addition, c¢opies of each document are available from the
superintendent of documents, U.S. Government printing office,
Washington, D.C. 20402 for a fee by requesting the
appropriate rule number(s).

AUTH. 81-9-220 IMP. 81-9-220
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3. The Board of Livestock proposeg to adopt these
rules pursuant to the mandates of 81-%-220, MCA which
requires that a meat inspection program be established by the
State of Montana with rules that are "consistent with the

requirements of the rules of the U.S, Department of
Agriculture governing meat inspection”.
4. Interested parties may submit their data, views or

arguments concerning the proposed

Graham, Executive Secretary to
Capitel Station, Helena, Montana 59620 no
21, 1988.

5. If a person who |is
proposed rule wishes to express
arguments orally or in writing at
make written request for a hearing
along with any written comments
Executive Secretary to the Board of
January 21, 1988,

8
on the
less,

proposed rules from either
of those persons who are

rules

in writing to Les

the Board of Livestock,

later than January

directly affected by the

his data, views, and
a public hearing he must
and submit this reguest
he has to Les Graham,
Livestock, no later than

If the Board receives requests for a public hearing

10% or 25, whichever is
directly affected by the

proposed rules, from the Administrative Code Committee of the

legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who will
be directly affected, a public hearing will be held at a
later date.
Notice of Hearing will be published in the Montana

Administrative Register. //

//;L2Z¢2427

NANCY ESPY, CHA

Board ofi'Livesto

Certified to the Secretary of State

24-12/24/87

cutive Secretary
Livestock

December 14, 1987
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BEFORE THE DEPARTMENT OF LIVESTOCK
OF THE STATE OF MONTANA

In the matter of the
amendment of ARM 32.3,220
regulating the importation
of Bovine Semen

NOTICE OF PROPOSED AMEND-
MENT OF ARM 32.3.220
REGULATING THE IMPORTATION
CF BOVINE SEMEN

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons

1. On January 23, 1988, the Board of Livestock acting
through the Department of Livestock proposes to amend ARM
32.3.220.

2. It 1is proposed that ARM 32.3.220 be amended as
follows:

32.3.220 BOVINE SEMEN SHIPPED TINTO MONTANA; PERMIT
REQUIRED

(1} remains the same

(a) through (d) same as existing rule.

{e) Permits will not be granted for semen from sires
showing evidence of infection with paratuberculosis,
bluetongue disease, or bovine leukosis.

(2) Bovine szemen destined for use in artificial
insemination in Montana must be extended-a-mimimum-of-1+25-in
an--axtender--tragted-~by--the--additien-of-not-tesa-than-506
units-ef--penteiiiin-gnd--500-micrograms--of-streptomyein-pay
eubie-ecentimeter--of-extender--and-hetd--aA-minimum-of-6-hours
before-use-to-prevent--the-kranamisnion--of-Vibris--fatus-and
other---bacteriai-~--pacthogens treated using a recognized

procedure and recognized chemotherapeutic agents to brevent
transmission of Campylobacter fetus and other pathogenic
microorganisms. Those recognized at this time are:

(a) Semen treated to achieve a final concentration of
50 micrograms tylosin, 250 micrograms gentamycin, and 150/300
micrograms Linco-spectrin per milliliter of frozen semen as
described by lLorton and Shin tgo the National Association of
Animal Breeders, 1986 or ]
(E)  Semen treated in accordance with procedures and
chemtheraQeutic agents, recognized as _acceptable b¥ the
United States Animal Health Association and the National
Association of Animal Breeders.

(3) and (4) remains the same

AUTH, 81-2-102, 81-20-101, MCA 1IMP, 81-2-102, 81-20-101, MCA
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3. These amendments are to update safety standards of
disease control for the better protection of the livestock
industry of the State of Montana and the public.

4, Interested parties may submit their data, views, or
arguments concerning the proposed amendment(s) in writing to
Les Graham, Executive Secretary . to the Board of Livestock,
Capitol Station, Helena, Montana 59620, no later than January
21, 1988.

5. If a person who is directly affected by the
proposed amendments wishes to express his data, views, and
arguments orally or in writing at a public hearing he must
make written regquegt for a hearing and submit this request
along with any written comments he has to Les Graham,
Executive Secretary to the Board of Livestock, no later than
January 21, 1988.

6. If the Board receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever
is less, of those persons who are directly affected by the
proposed amendments to the rule, from the Administrative Code
Committee of the legislature, from a government agency or
subdivision, or from an association having no less than 25
members who will be directly affected, a public hearing will
be held at a later date. Notice of hearing will be published
in the Montana Administrative Register.

7. The authority to adopt the proposed amendments is
based on Section 81-2-102, MCA. They implement Section 81-2-
102, MCA.

/)(u &%.’2
NANCY ESP CHATI

Board of Lvestock

;// [/ s
BY: Do) LA upn
LES GRAHAM, Executive Secretary
To the Board of Livestock

Certified to the Secretary of State December 14, 1987
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STATE OF MONTANA
DEPARTMENT OF NATURAL RESQURCES AND CONSERVATION
BEFORE THE BOARD OF NATURAL RESOURCES AND CONSERVATION

NOTICE OF PUBLIC HEARING ON
THE PROPOSED ADOPTION OF RULES
UNDER ARM TITLE 36, CHAPTER 17
SETTING PROCEDURES AND POLICY
FOR THE RECLAMATION AND
DEVELOPMENT GRANTS PROGRAM

In the matter of the proposed
adoption of rules under ARM
Title 36, Chapter 17, setting
procedures and policy for the
reclamation and development
grants program

e e s

To All Interested Persons:

1. On Wednesday, January 13, 1988, at 9:00 a.m. a public
hearing will be held in the Director's Conference Room of the
Department of Natural Resources and Conservation Building, 1520
East Sixth Avenue, Helena, Montana, to consider the proposed
adoption of the above-stated rules.

2. The proposed adoptions will read as follows:

"l._ DEFINITIONS For purposes of this chapter, the following
terms shall apply:

(1) ‘'Act' means Title 90, chapter 2, part 1ll.

(2) 'Board' means the board of natural resources and
conservation provided for in Title 2, chapter 15, part 33.

(3) 'Crucial state need' means a documented set of
circumstances or conditions that require action to prevent or
eliminate severe and unacceptable damage to public resources or to
capture extraordinary public benefits that would otherwise be
lost. 'Crucial state need' further implies that a project is of
critical importance to Montana and its citizens.

(4) 'Department' means the department of natural resources
and conservation provided for in Title 2, chapter 15, part 33.

(5) 'Pinancially feasible' means that adequate funds are
available to complete the project as approved.

(6) 'Mineral' means any precious stones or gems, gold,
silver, coppet, coal, lead, petroleum, natural gas, oil, uranium,
or other nonrenewable merchantable products extracted from the
surface or subsurface of the state of Montana.

(7) 'Mineral development' means exploration, extraction,
processing, or other activity related to the production of a
mineral.

(8) ‘'Mitigation' means the act of rectifying an impact by
repairing, rehabilitating, or restoring the affected environment;
reducing or eliminating an impact over time by operations that
preserve or maintain the environment; or compensating for an
impact by replacing or providing substitute resources or habitats.

(8) 'Project' means a planned and coordinated action or
serles of actions addressing an objective consistent with the
policy and purpose of the reclamation and development grants
program. A project may consist of problem analysis, feasibility
or design studies, environmental monitoring, remedial action plans
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or implementation, technology demonstration, research,
construction or acquigition of capital facilities, or other
related actions.

(10) 'Project type' means a grouping of projects having the
same or similar characteristics which distinguishes it from other
project types.

(11) 'Public benefits' means those benefits that accrue to
¢citizens as a group and enhance the common well-being of the
people of Montana.

(12) 'Public resources' means the natural resources of the
state, including air, water, soil, minerals, vegetation, and fish
and wildlife, and the economic, social, and cultural conditions of
Montana citizens.

(13) 'Qualified' means that an application convincingly
demonstrates public benefits, need, and technical and financial
feasibility.

(14) ‘'Substantial compliance' means that the application is
consistent with application procedures set by the department and
the basic provisions of the act and the administrative rules
governing the reclamation and development grants program.

(15) 'Technically feasible' means that a project or activity
can be designed, constructed, operated, or carried out to
accomplish its objectives, utilizing accepted engineering and
other technical principles and concepts.”

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L.
1987, Eff. 7/1/87; Imp: 90-2-1103, 1105, MCA

"1I. ELIGIBLE PROJECTS (1) Funding will be recommended only
for qualified projects that meet the eligibility requirements of
Title 90, chapter 2, part 11, MCA.

(2) Only projects that will be conducted in Montana are
eligible for funding.

(3) Projects prohibited by 90-2-1112 are not eligible for
funding.

(4) Projects that do not meet the regquirements of the Montana
Environmental Policy Act, Title 75, chapter 1, part 2 ate not
eligible for funding."

Auth: 90-2-1105, MCA; Auyth. Extension, Sec. 17, Ch. 418, L.
1987, Eff. 7/1/87; Imp: 90-2-1105, 1111, 1112, MCA

"I1I. ELIGIBLE APPLICANTS Any department, agency, board,
commission, or other divigion of state government or any city,
county, or other political subdivision or tribal government within
the state may apply in accordance with the procedures established
by the department, for a grant from the reclamation and
development grants account for a project that is consistent with
the policy and purpose of the reclamation and development grants
program.”

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L.
1987, Eff. 7/1/87; Imp: 90-2-1111, MCA
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"IV. APPLICATION CATEGORIES (1) The act creates three
categories of projects: mineral development impacts, crucial
state need, and other.

(2) Qualified mineral development impacts and crucial state
need categories are of eqgual priority. The 'other' project
category is subordinate in priority to the other two categories.

(3) An applicant shall clearly designate in the application
which one of the following three categories it is applying under:
mineral development impacts, crucial state need, or other.

(4) Based on ite review and evaluation of applications as set
forth in rule XIII, the department may assign an application to a
different category than that which was originally filed.

(5) Projects categorized as 'other' shall only be recommended
for funding if they are qualified and only to the extent that
there are funds remaining after funding recommendations are made
in the mineral development impacts and crucial state need
categories.”

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L.
1987, Eff. 7/1/87; Imp: 90-2-1105, 1112, MCA

"V. LONG-TERM PROJECTS OR PROGRAMS (1) The reclamation and
development grants program is not intended to be a continuous
source of funding for the administrative or personnel costs of
long~term projects or programs that are more appropriately funded
through the state budget process. The department may recommend
that such projects not be funded.

(2) The department may recommend funding for short-term
projects that are part of a long-teim project or program.
Short-term project implies that the project is less than two years
duration and that discrete, identifiable products are realized
upon project completion.”

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L.
1987, Eff. 7/1/87; Imp: 90-2-1105, MCA

"Vl. SIZE OF AWARD The maximum grant award given to a single
project shall be less than the total project cost and shall not
exceed $300,000. There is no minimum funding limit."

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L.
1987, Eff. 7/1/87; Imp: 90-2-1105, MCA '

"VII. NUMBER OF AWARDS PER JURISDICTION There is no limit on
the number of awards a particular jurisdiction may receive."

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L.
1987, BEff. 7/1/87; Imp: 90-2-1105, MCA

"VIII. FUNDING LIMITS PER PRQJECT TYPE For non-mineral
development prcjects, a disproportionate amount of total funding
available may not be recommended for any one project type. A
disportionate amount of total funding occurs if funding of one
Erojecs type severely limits the funding of diverse project

es. .
YP Buth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L.
1987, Eff. 7/1/87; Imp: 90-2-1105, MCA
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"IX. APPLICATION (1) An applicant shall submit an
application on forms prescribed in the department's Guidelines for
Preparing Grant Applications.

(2) "An applicant proposing more than one project shall submit
a geparate application for each.

(3) An applicant shall submit four copies of the application
to the department at the time of filing and shall provide
additional copies as requested by the department.”

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L.
1987, Eff. 7/1/87; Imp: Sec. 90-2-1105, MCA

"X, SUPPLEMENTAL MATERIAL The applicant shall submit
additional or supplemental application material as reguested by
the department.”

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L.
1987, Eff. 7/1/87; Imp: 90~-2-1105, MCA

"YI. CHANGES OR ADDITIONS If an applicant desires to change
or add to an application other than as required in rule X after it
is formally filed, the applicant shall submit the change or
addition in writing. The department will consider any substantial
change or addition to an application to constitute a new
application. No substantial changes or additions will be accepted
after the deadline for submittal set forth in rule XII."

Apyth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, IL.
1987, Eff. 7/1/87; Imp: 90-2-1105, MCA

"XII. APPLICATION SUBMITTAL DEADLINES (1) Applications for
reclamation and development program grants must be postmarked or
hand-delivered to the department prior to May 15 of even-numbered

gears.
¥ (2) The department will publicly notice the date on which a
grant ¢ycle commences."

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L.
1987, Eff. 7/1/87; Imp: 90-2-1105, MCA

"XIII. APPLICATION EVALUATION PROCEDURE (1) The department
shall review and evaluate all applications to determine compliance
with the act and these rules. Eligible and qualified applications
shall merit further funding consideration. Applicatiocns that do
not meet eligibility requirements or fail to convincingly
demonstrate public benefits, need, and technical and financial
feasibility will be disqualified and recommended for no funding.

(2) Crucial state need applications will be further evaluated
to determine if the project clearly and convincingly documents a
set of circumstances or conditions that require action to prevent
or eliminate severe and unacceptable damage to public resources or
to capture extraordinary public benefits that would otherwise be
lost. In order to assist the department in making this
determination, crucial state need applicants shall submit with
their application an opinion from a knowledgable and authorative
source, preferably a state agency, relative to the following:
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(a) the potential threat to public health and safety;

(b) the validity of the problem or need;

(c) the consequence of no action or delayed action;

(d) the severity of the problem or need;

(e} the estimated number of people affected, directly and
indirectly;

(£) the level of support for the project;

(q) whether the stated objectives will meet the need; and

(h) whether the source supports the project.

(3) Crucial state need applications which do not meet the
requirements of preceding subsection (2), but which are otherwise
qualified, will be assigned to the category designated ‘other’.

(4) All qualified applications will be evaluated for
individual merit as well as for relative merit, except that
projects designated as 'other' shall not compete against gqualified
mineral development impacts or crucial state need projects.

(5) Prior to the submittal deadline set forth in rule XII,
and as time permits, the department, upon reguest, will accept and
evaluate a proposed application to determine whether it is in
substantial compliance with the act and these rules. If the
department determines that a proposed application is not in
substantial compliance, the application will be considered
deficient, and the department will return the application,
notifying the applicant in writing and listing the application
deficiencies. A revised application may be re-submitted after the
necessary revisions have been made. All listed deficiencies must
be corrected and the revised application filed in compliance with
rule IX prior to the submittal deadline in order to be eligible
for funding consideration.”

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L.
1987, Eff. 7/1/87; Imp: 90-2-1105, 1111, 1112, 1113, MCA

"XIV. PREFERENCES AND RANKING OF QUALIFIED PROJECTS

(1) After department review and evaluation procedures are
completed, qualified projects will be ranked according to
90-2-1112, 90-2-13113 (1-8), MCA, and these rules.

(2) The department will utilize a numerical point-gcoring
system to rank all qualified projects. Mineral development
impacts and crucial state need project rankings shall be separate
from ranking of 'other' projects.

The results of this scoring will determine prioritized
recommendations for funding made to the governor.

(4) Not all ranked projects may be recommended for funding
dependent on the availability of funds.

(5) All projects recommended for funding will be consistent
with the estimates of available funding.

(6) The applicant will receive written notification of the
action taken on the application by the department and the
legislature.®

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L.
1987, Eff. 7/1/87; Imp: 90-2-1105, 1111, 1112, 1113, MCA
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"¥V. SOLICITATION OF VIEWS FROM OTHER INTERESTED PARTIES

{I)" The department shall consult public or private agencies
or groups knowledgeable about proposed projects or particular
problems and will consider these viewpoints in its evaluation of
applications.

(2) The department shall provide for outside technical review
of applications by other public or private agencies or
professionals when deemed necessary to ensure adequate review."

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L.
1987, Eff., 7/1/87; Imp: 90-2-1111, MCA

"XVI. ENVIRONMENTAL FEASIBILITY AND COMPLIANCE WITH STATUTES
AND RULES (]) ‘The applicant shall identify the probable
environmental and ecological consequences of the proposed project
by considering all areas of concern identified on an environmental
checklist supplied by the department. The department will assess
thege results and prepare its own environmental assessment to
determine if a proposed project will have significant
environmental impacts. If further information is regquired by the
department the applicant must provide this information before a
department determination will be made. Inability or failure of an
applicant to furnish such information in a timely manner will
result in that application being declared ineligible for funding.

(2) 1f the applicant identifies potential adverse
environmental and ecological consequences of the proposed project,
it shall identify mitigating measuresz to be implemented that it
believes will allow the proposed project to comply with applicable
statutory and regulatory standards, such as those protecting the
quality of resources such as air, water, land, fish, wildlife and
recreational opportunities.

(3) If the project constitutes a major state action
significantly affecting the quality of the human environment, an
environmental impact statement may be required as prescribed by
the administrative rules governing the Montana Environmental
Policy Act."

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L.
1987, Eff. 7/1/87; Imp: 90-2-1112, MCA

"XVII. CONDITIONS OF GRANTS (1) Funds granted under the
terms of the act and these rules shall be used only for the
purposes described in the contract. Accurate records must be kept
by the grant recipient documenting all expenditures.

(2) Grant recipients shall be required to make their projects
open to the public during reasonable hours for a period of time
agreed to in the grant agreement between the grantee and the
department.

(3) The department will retain the right to inspect and
monitor the performance of all projects for a specified perioed of
up to five years after completion of the project.

(4) The department will require the grant recigient to
assist, guide and inform the department during on-site
investigations. The department may make such investigations at
reasonable times.
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(5) The grant recipient shall operate and maintain his funded
project for a specified period to comply with the performance
monitoring provisions specified in the grant contract."

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L.
1987, Eff. 7/1/87; Imp: 90-2-1105, 1114, MCA '

"XVIII,. GRANT CONTRACT If an applicant's proposal is
approved for funding by the legislature, the department will enter
into a contractual grant agreement with the applicant under such
terms and conditions as the department considers necessary to
fulfill legislative directive and the purpose of the project as
evidenced in the application submitted to the department or from
the proposal to the legislature.®

Auth: 90-2-1105, MCA; Auth. Extension, Sec¢. 17, Ch. 418, L.
1987, Eff. 7/1/87; Imp: 90-2-1111, 1112, 1114, MCA

"XIX. PAYMENT OF GRANTS (1) All grant payments to the
grantee are subject to the availability of funds.

(2) The department will reimburse the grantee only for
necessary expenditures incurred in compliance with the grant
contract.

(3) Expensges incurred by the grantee before the grant
contract is fully executed yill not be reimbursed by the-
department.

(4) Any balance of a grant that remains unused at the
conclusion of the grant contract period shall revert to the
reclamation and development grants special revenue account.”

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L.
1987, Eff. 7/1/87; Imp: 90-2-1104, 1114, MCA

"XX. REPORTS AND ACCOUNTING (1) Each grant recipient shall
submit periodic progress reports as specified in the grant
contract and shall submit a final report to the department within
three months following the completion of the contract period or at
such other time specified in the grant contract.

(2) Grant recipients shall make oral or written presentations
of progress as agreed to in the grant contract.

(3) The grant recipient shall adequately account for
expenditures in a manner acceptable to the department. All
records, reports, and other documents that relate to the project
and that are reéquired by the department to be maintained by the
grant recipient are subject to audit by the office o0f the
legislative auditor, the department and, where required by law,
the legislative fiscal anpalyst.”

ARuth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L.
1987, Eff. 7/1/87; Imp: 90-2-1105, 1111, 1114, MCA

"XXI. PROJECT MONITORING AND ACCESS FOR INSPECTION AND
MONITORING (1) The department or its agente may monitor and
inspect all phases and aspects of the grantee's performance to
determine compliance with the grant contract.
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(2) The department may bring specific areas of concern to the
grantee's attention, providing the opportunity for the grantee to
prepare necessary corrective action., The department or the
grantee shall initiate necessary corrective action.

(3) The grantee shall provide the department with access at
all reasonable times to the project site and all pertinent
records."

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L.
1987, Eff. 7/1/87; Imp: 9%90-2-1105, 1111, 1114, MCA

"XXII1. APPLICATIONS AND RESULTS PUBLIC (1) Applications
submitted to the department under the act and these rules are
subject to public¢ review, and the applicant waives any claim of
confidentiality by filing an application with the department.

This waiver requirement may be exempted on good cause shown by the
applicant.

(2) The results of all projects that are funded shall be made
available to the public."

Auth: 90-2-1105, MCA; Auth. Extension, Sec. 17, Ch. 418, L.
1987, Eff. 7/1/87; Imp: 90-2-1105, MCA

3. The rules are a reflection of experience gained previously
by the Department of Natural Resources and Conservation in
administering several similar grant programs. External advice and
comment was also obtained informally from interested persons
familiar with the program in order to tailor the contents to the
viewpoints of as many potential applicants as possible. In
addition to describing the criteria and guidelines to aid in
implementing the Act, the rules prescribe the form and content of
applications, describe the terms and conditions of making grants,
provide policy and ptocedure for preparaticn, evaluation, and
administration of applications, and prescribe a monitoring
program, More specifically:

Rule I defines terms used in the rules that are significant to
a c¢lear understanding of the intent of the rules.

Rules II-XII contain description of eligible applicants and
projects, application categories, application material, funding
limits, and restrictions and deadlines necessary to give the
applicants direction in terms of what is required, why, by whom,
and when. These rules are essential for timely and orderly
submittal of applications consistent with the Act.

Rule XIII sets forth the procedures for evaluating
applications and makes clear what is required to be qualified
under a particular category and the information that is needed.

It further describes the assistance available from the Department,
if needed, in order to avoid obvicous application deficiencies.
Early contact is seen as one method improving the quality of
overall applications.

Rule XIV provides fair and congistent procedures that rate
each application objectively and is formulated from the Act and
past Department and applicant experience. The rule is intended to

insure that only projects best reflecting the Act are recommended
for funding.
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Rule XV allows for thorough and qualified review by
non-Department employees. Due to the wide variety of projects
being submitted, it is necessary to consult others in areas where
the Department does not have specific expertise.

Rule XVI requires compliance with the Montana Environmental
Policy Act. In addition, the rule requires the applicant to
indicate how it intends to mitigate adverse environmental impacts.

Rules XVII-XXI set forth basic provisions that will be
contained in the grant contract should a project be approved by
the legislature. They are seen as essential and clarify the
Department's authority to routinely monitor the progress and
performance of grant recipients and expenditure of public funds.

Rule XXII is intended to alert the grant applicant that any
application submitted is public information and to relieve the
Department against any claims of public disclosure. The public's
right to know how grant funds are being spent is envisioned as
unquestionable. However, if the grant applicant can demonstrate
that it is neceéssary to keep certain information confidential, the
Department can provide such confidentiality.

4. Interested parties may present their data, views and
arguments, either orally or in writing, at the hearing. Written,
data, comments or arguments may also be submitted to the Board of
Natural Resources and Consetvation, 1520 Eagt Sixth Avenue,
Helena, Montana, nho later than January 21, 1988.

5. Jim Madden, Attorney, DNRC, Helena, will preside over and
conduct the hearing.

BOARD OF NATURAL RESOURCES
AND CONSERVATION

BY: EIEELQJE¢1L-~C:1.inggzénlz*cg

WILLIAM A. SHIELDS, CHAIRMAN

Certified to the Secretary of State, December 14, 1987.
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA
In the Matter of Proposed Adoption ) NOTICE OF PROPCSED
of Rules on the Ratemaking Treat- ) ADOPTION OF RULES OM
ment of Contributions in Aid of ) RATEMAKING TREATMENT
Construction. ) OF CONTRIBUTION IN AID
) OF CONSTRUCTIOM
) NO PUBLIC HEARING
} CONTEMPLATED

TO: All Interested Persons

1. On January 25, 1988 the Department of Public Service
Regulation proposes to adopt rules regarding ratemaking treat-
ment of contribution in aid of construction.

2. The rules proposed to be adopted provide as follows:

RULE I _ PURPOSE (1) This sub-chapter's purpose is to
provide guidelines for calculating the amount of contribution
in aid of construction to be collected from a utility custom-
er. Utilities with operating revenue of less than $25,000 are
not subject to this sub-chapter. AUTH: Sec. 69~3-103, MCA;
IMP, Secs., 69-3-102 and 69-3-201, MCA.

RULE II DEFINITION (1) The term contribution in aid
of construction includes money or other property received by a
regulated public utility to pay for additional plant to serve
a person or entity. AUTH: Sec. 69-3-103, MCA; IMP, Secs.
69-3-102 and 69-3-201, MCA.

RULE TIT CALCULATION OF CONTRIBUTION (1) The amount
to be collected by a regulated utility from a customer to pay
for additional plant must include:

(a) The contribution in aid of construction,

(b) The utility's increased income tax expense associat-
ed with including the contribution as income, less the present
value of estimated future tax savings from depreciation of the
additional plant,

(2) To calculate the present value of future tax bene-
fits a utility must determine a reasonable discount rate using
the following criteria:

{a) The discount rate may not exceed the overall rate of
return established in the utility's last rate case.

(b) The discount rate must apply for no less than 12
months. All changes in the discount rate must be filed to be
effective on January 1. .

(c) The same discount rate must apply to all customers,

(3) A utility may be exempt from the requirement of Rule
III (1) (b) that it collect the tax expense associated with the
contribution from the customer if:

(a) The additional tax expense is treated as a below the
line expense borne by the shareholder.

(b) All consumer's contributions are calculated in the
same manner.

(¢} The utility agrees to maintain its policy of treat-
ing the additional tax expense as shareholder expense until
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authorized to change by the commission. AUTH: Sec. 69-3-103,
MCA; IMP, Secs. 69-3-102 and €9-3-201, MCA,

RULE IV __EFFECT ON_ RATES (1) Contributions in aid of
construction are not included in income for ratemaking purpos-
es. Ratepayers are not responsible for any effects associated
with the inclusion of contribution in aid of construction in
tarxable income. AUTH: Sec. 69=3-103, MCA; IMP, Secs. 69%9=-3-
102 and 69-3-201, MCA, —

3. Rationale: The Tax Reform Act of 1986 repealed IRS
€ 118(b) that had allowed certain utilities to exclude contri-
butions in aid of construction from taxable income. These
rules provide guidelines for the ratemaking treatment of the
contributions and the associated tax expense.

4, Interested parties mayv submit their data, views or
arguments concerning the proposed adoptions in writing to
Geralyn Driscoll, Public Service Commission, 2701 Prospect
Avenuve, Helena, Montana 59620-2601, no later than January 25,
1988.

5. If a person who is directly affected by the proposed
adoptions wishes to express his data, views and argquments oral-
ly:, he must make written regquest for a public hearing and sub-
mit this reguest along with any written comments he has to
Geralyn Driscoll, Public Service Commission, 2701 Prospect
Avenue, Helena, Montana 59620-2601, no later than January 25,
1988.

6. If the agency receives requests for a public hearing
on the proposed adoptions from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the legis-
lature; from a governmental subdivision or agency; or from an
association having not less than 25 members who will be direct~-
ly affected, a hearing will be held at a later date. Notice
of the hearing will be published in the Montana Administrative
Register, Ten percent of those persons directly affected has
been determined to be 20 requests based on approximately 200
utilities.,

7. The Montana Consumer Counsel, 34 West Sixth Avenue,
Helena, MT 59620 (Telephone 444-2771) is available and may be
contacted to represent consumer interests in this matter.

CERTIFIED TO THE SECRETARY OF STA DgCEﬁBEP 14, 1987,

Re¥iewed By
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PUBLIC HEARING

of rules regarding fees and ) ON PROPOSED AMENDMENT OF

subscription charges ) ARM 1.,2.42% SUBSCRIPTION
) TO THE ARM-=COST AND ARM
) 1.2.423 AGENCY FILING
) FEES

TO: All Interested Persons.

The notice of proposed agency action published in the
Montana Administrative Register on October 29, 1987, 1is
amended as follows because the Department of Labor and
Industry, a governmental agency has requested a public
hearing,

1. On January 14, 1988, at 10:00 a.m. a public hearing
will be held in the conference room of the office of the
Secretary of State to consider the rules regarding fees and
subscription charges for the Montana Administrative Register
and Administrative Rules of Montana, and agency filing fees.

2. The rules as proposed to be amended can be found on
page 1956 of the Montana Administrative Register, 1Issue No.

3. The Secretary of 3tate proposes to amend these rules
because House Bill 901 of the 1987 Legislative Session
deleted the requirement of a general fund transfer to pay for
certain copies of the Montana Administrative Register and the
Administrative Rules of Montana which resulted in the need
for increases.

L Interested parties may submit their data, views or
arguments either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to:
Kathy Lubke, Bureau Chief, Administrative Rules Bureau,
Secretary of State, Room 225, Capitol Building, Helena, MT
59620 no later than January 21, 1988.

5. David Good, from the Office of the BSecretary of
State has been designated to preside over and conduct the
hearing.

cretary of State

Dated this 14th day of December, 1987.
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BEFORE THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the repeal ) NOTICE OF PUBLIC HEARING ON
of Rule 46.8.501 pertaining ) THE PROPOSED REPEAL OF RULE
to quarterly reports ) 46.8.501 PERTAINING TO
required of the Develop- ) QUARTERLY REPORTS REQUIRED
mental Disabilities Division } OF THE DEVELOPMENTAL DIS-

}

ABILITIES DIVISION
TO: All Interested Persons

1. On January 13, 1988, at 9:30 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita~-
tion Services Building, 111 Sanders, Helena, Montana, to con-
sider the proposed repeal of Rule 46.8.501 pertaining to
quarterly reports required of the Developmental bisabilities
Division.

2. Rule 46.8.501 as proposed to be repealed is on pages
46-601 and 46-607 of the Administrative Rules of Montana.

AUTH: See¢, 53-20-204 MCA; AUTH Extension, Sec. 113, Ch.

609, L. 1987, Eff. 10/1/87; Sec, 1, Ch. 426, L. 1987, Eff.
10/1/87
IMP: Sec. 53~20~203 MCA

3. The proposed repeal of Rule 46.8.50]1 will remove the
reguirement for and specifications for a quarterly report to
be submitted by the Department to the Developmental Disabili-
ties Planning and Advisory Council. The Legislature in its
50th Legislative Session passed HB 614 (Chapter 42& of the
Session Laws of 1987) which repealed the statutory requirement
for quarterly reports.

4, Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may alsc be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.0O. Box 4210, Helena, Montana 59604, no later than
January 21, 1988.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing. , o

2 4
. :éac’ it

Director, SociAl and Rehabilita-
tion Services

"
Certified to the Secretary of State /@/fﬂbﬂgzkc/ //§/ , 1987,

24-12/24/87 MAR Notice No. 46-2-524



-2359-

BEFORE THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend- ) NOTICE OF PUBLIC HEARING ON
ment of Rules 46.12.602 and ) THE PROPOSED AMENDMENT OF
46.12.605 pertaining to ) RULES 46.12,602 AND
dental services ) 46.,12.605 PERTAINING TO

) DENTAL SERVICES

TO: All Interested Persons

1. On January 14, 1988, at 9:30 a.m., a public¢ hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana, to
consider the proposed amendment of Rules 46.12.602 and
46.12.605 pertaining to dental services.

2. The rules as proposed to be amended provide as
follows:

46.,12,602 DENTAL SERVICES, REQUIREMENTS Subsection (1)
remains the same,

(2) " Brergeney-dental--eare-for-eovered-services-does-not
need- priey--euthoriration -when - an- emergenoy--exnists, Medicaid
reimbursement for dental care is limited to services specified
in this rule Or as otherwise provided for under ARM 46.12,605
(13)(r) .

(3 Emergency dental care may only be provided where
there 1s trauma, Infection, or severe pain. Prior authoriza-
tion is not necessary for emergency dental care, For reim-
bursement to be made, emergency dental care that has been
received must be:

{(a) reviewed and approved by the designated review
organization; and

(b} mugt be listed in this rule or as otherwise provided
for under ARM 46.12.605(13) (r).

Subsections (3) through (3) (d) remain the same in text
but will be recategorized as (4) through (4)(d).

{e) single periapical wadiegwams x-rays when required to
diagnose a condition other than dental caries. The need for
x-rays pust be Indicated on the claim;

(£} "Intra-oral occlusal maxillary or mandibular x-rays
when reguired to diagnose a condition other than ental
caries., The need for x-rays must be indicated on the claim;

- (g) “extra-oral, = radiegramsy maxillary or mandibular
lateral é€iims x-rays when required to diagnose a condition
other than dental caries. The need for x-rays must be indi-
cated on the claim;

{h) examinations at sir twelve month intervals;

Subsections (3) (i) through (4)(d) remain the same in text
but will be recategorized as (4) (i} through (5) (d).

(e) acrylic jacket for immediate treatment of fractured
anterior permanent tooth, including pulp testing, pulp
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capping, and use of metal band or crown form with sedative
filling when authorized by the designated review organization;

{f) treatment fillings;

(g) recementing of inlays;

(h) pulpotomys - when authorizeds by the designated
review organization.

Subsection (5) remains the same in text but will be
recategorized as (6).

(a) general anesthesia in-a-dentai-efftee, which must be
prior authorized by the designated peer review organization:

Subsections {5) (b) through (5) (k) remain the same in text
but will be recategorized as (6) (b) through (6} (k).

(1) excision of hyperplastic tissues when caused by med-
ication reaction;

Subsections (5) (m) through (5) (v) remain the same in text
but will be recategorized as (6) (m) through (6) (v).

{w) oral surgery procedures not listed in this rule and
performed by a dentist and specifically listed in ARM
46.12.2003-2008 are coverable when performed in a medical
emergency due to trauma and authorized by the designated
review organization,

Subsections (6) through (6)(b) remain the same in text
but will be recategorized as (7) through (7)(b).

(c) emergency root canalsy and apicoectomies must be
jus?ified by means of a finished x-ray's muse-ke attached to
claims;

{d) root canal and apicoectomy combined operation;

(e} apicoectomy not in c¢onjunction with root canal.

(#8) Aii--fwdd The provision of dentures or the
relining or jumping of dentures must be prior authorized by
the designated review organization. Requests for full
dentures must show the approximate date of the most recent
extractions, and/or the age of the present dentures. Bentures
teas--ehan-ten--veurs-~oid--must--bo--considered-for--rolintng
er-fumping < Jumps or repdacement may be done for dentures
that are between 10 and 15 years ¢ld but full reimburgement
will be as provided for in ARM 46.12.605(9) (d) . Dentures over
ten years old may be replaced when the treating dentist decu-
ments the need for replacement. Tissue conditioners are con-
sldered a part of treatment. The following full denture serv-
ices are avajlable only to EPSDT-referred recipients and must
be provided by a dentist or prescribed by a dentist and pro-
vided by a licensed denturist:

Subsections (7) (a) through (7) (¢) remain the same in text
but will be recategorized as (8) (a) through (8) (¢).

(d) duplicate (jump) upper and/or lower complete denture
or partial dentures when prior authorized by the peer review
organization;

Subsections (7) {e) through (8) remain the same in text
but will be recategorized as (8) (e} through (9).
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(a) acrylic upper or lower partial denture with two
chrome or gold clasps and rests and adjustments, to replace a
minimum of 4 posterior teeth or any number of antéffaf_%éaﬁﬁ;

Subsection (8) (b) remains the same. -

(c) acrylic denture, without clasps, supplying 1 to 4
anterior teeth (flipper);

Subsections (8)(d) through (9)(b) remain the same in
text but will be recategorized as (9) (d) through (10) (b).

(¥611) The following services for crowns and fixed
bridges are benefits of the medicaid program; and these
services must be prior authorized by the designated review
organization:

(a) pereelain-or--azerylic polycarbonate (ion type) with
acrylic liner crowns are—iimitei—te for the upper éE%EIBWE?_E
anterior teeth;

(b) chromes--gott,~-er-wemipreciours crowns on posterior
teeth not restorable by conventional filling material;

(c) fixed bridges on anterior teeth only;

(d) ceramic bridges replacing no more than 2 teeth;

ti}--Ceramic-bridges-repincing-no-more-than-2-beeths

te}--three-quarter-cast-erowrs

tE}y-—-fulti-cast-arowns

{g}-~cured-acryiic-inehket-erown;-teboratory-processeds

thi--poreetnin-tackets

{ti}--poreeinin-venser-{microbond;-ceramenr-atec i

t5)-=fulti-case-crown-with-acryiie-facings

(ke) penmeiey ceramic pontics only;

(2f) steele's facing type pontics:

(mg) cured acrylic, laboratory processed, veheer
pontics.

Subsections (11) through (11) (e) remain the same in text
but will be recategorized as (12) through (12) (e).

{£}--chrome-wire—-claspsy-adams--F-or-balkis

(gf) stainless steel band.

43Fr-a1i--srthedentia-—~must—-be--prior-—autherized-by-the
desiymated-review-organizatien,--Fhare-shatt-pa--written-docu-
mentation-submiteed-with-ati-prior——anthorization-requeats-£or
erthadontia-—that-the~-racipient-andier-—-his-family-undearseands
thet-onece~the--treatment-ia~-gtarted;-tk--must-be--foltloved-to
eompietion——and-if-medicaid-eatigibitity-ecaseny-the--recipient
amdfer—-his--famity-witl-be-respensible-for-the-payment-£for-the
batanee-sf-the-treathent---Yhe--fotlowing-orthodentie-services
are-benefits-ofé-the-medicaid-programs

{a)--orthodentia-retated-te-poask-maxilio-faciat-inkerven=-
tion--when-the--injuries-are--saused-by--traumasr-the-treasment
shati~pe--iimited-to-astabitization-and-mevement-to-accommodate
presthasiss

{b}--srthodentia--for--mevement-~of-tecth-—-—to-accommedate
poast-elefe-patate—treatment;-the-twestment—shati-be-timited-te
those-—proccdures-necengary-for-the-retention-of-prosthesis-for
awaliewing r-breathingr-and-mastieations
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{er--axaminabiony

{d)--recorde-and-dingnesiss

fea}--full-tvestment-—-initial-~servicer-the-prior-anther-
igation-request-witi-tnelude-a-statement-on-the-maximum-tength
of-treatments

{fpm=fuli-tyrensment-monthiv-serviceasr

tgpucfulli-eweatment-retention-serviees

thy--seriai-axtrackiconsy-supervisions

+i}~-partial-eveatmenty~expansion-appliances

{3y--pareiat-treatment---head-gear-appiianeesr

{k}~-speecinl-appliance;-biiateral-spase—-maincainer-{vwhen
net~part-of-fnii-erentment}s

{i}~-speacint-appiiancer-untlateral~space-maineainers

{m}-~specint-appliancer-removable-space~maineatner;-uppey
amd-lowers '

{n}--specsiat-appliancer-axpansion-appliancer

{e}--specini-appiianee;-retainersy

ipr--special-appiiancer-habit-appiianeer

(2314) X~-rays are required with requests for the follow=-
ing dental services:

(a) all crownsy; staintess-steeiry-goidy-erherss

(b} endodontic cases;

(¢c) all extractions except simple extractions,

Original subsections (13) (¢} through (1I4) remain the same
in text but will be recategorized as (l4)(d) through (15),

AUTH: Sec. 53-6-113 MCA
IMP: Sec, 53-6-101 and 53-6-141 MCA

46.12.605 DENTAL SERVICES, REIMBURSEMENT Subsections
{1) through (2) (a) remain the same,

(b) the amcunt allowable for the same service under
medicare as stated by a medicare explaration of benefits; or

(c) "the department's fee schedule contained in this
rule.

(3) Preventive and diagnostic services include:

fa) 00120 - examination and erxecution of forms - 10.30;

(b} 00210 =~ complete intra-cral radiograms, minimum 14
films - 28.60;

(c) 00220 - single periapical radiograms, first f£ilm -
5.72;

() 00230 = each additional film, periapical - 2,86;

(=) 00272 - bite-wing radiograms, 2 films - 10.30;

(f) 00240 - intra-oral occlusal maxillary or mandibular
- 7.15;

(g) 00340 -~ cephalometric radiograms or panorex,
diagnostic oniy - 28.60;

fh) 00250 ~ extra-oral radicgrams, maxillary or
mandibular lateral film - 21.45;

(i) allowakle charges for ¥-rays in a single visit shall
not exceed the allowable charges for a full mouth x-ray;
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(j) 09310 - consultation fee (necessity to be shown) per
session ~ 14.30;

(k) 09420 - hospital calls -~ 21.45;

tir--simpie-operations-undey-generai-anesthesia-in-hoapi-
eat-—-42:98+

(ml) 09410 - house calls and nursing home ¢alls - 10.01;

(am) 00460 - vitality tests one tooth or per quadrant -

8.54;

(en) 09110 - palliative (emergency treatment of dental
pain; includes only minor procedures, i.e., temporary
fillings, incision and drainage, topical medicaments,

irrigation, pericoronitis, ete.) - 8.54;

(po) D1202 - stannus flouride 8%, one treatment, includ-
ing prophylaxils - 24.31;

{gr-—fiouride--=-0-47

(#p} prophylaxis, inelwdes including routine scaling and
polishing/adults (code 01110} and cEIIgren (code 01120) =~
18.59;

(4) Amalgam restorations include:

(a) 02110 - deciduous, one surface - 16.26;

(b) 02120 - deciduous, two surface = 26,61;

{¢) 02130 - deciduous, three surface - 37.17;

(@) U2131 - each additional surface, deciducus - 3.63;

(e) 02140 - one surface, permanent - 16.26;

(f) 02150 -~ two gurface, permanent - 26.61;

(g) 02160 - three surface, permanent - 37.17;

{h) 0634 - each additional surface (includes cusp resto-
ration, veneer, groove extenszion, etc.) permanent - 6.34;

(i) 02190 - pins for retention (maximum 2) each pin -
4.29.

(5) S8ilicates and fiberglass restorations include:

(a) 02210 - silicate - 14.30 per surface;

(b} 02330 -~ eempesat composite resin (addent, dakor,
adaptic, concise, prestige, etc.) - 25.34 per surface;

(c¢) compesite fillings for posterior teeth will be paid
at the rate of a similar amalgam restoration except for buccal
surfaces.

(6) Additional operative procedures include:

(a) 20060 - aeryite--tacket, immediate treatment for
fractured anterior permanent tooth including pulp testing,
pulp capping and use of metal band or crown form with sedative
filling - 28+686 22.88;

(b) 02940 - treatment filling (emergency) - 7.15;

{c) 02910 ~ recement inlay - 7.15;

(d) 03220 ~ pulpotomy including pulp capping -~ when
authorized - 25,24;

Subsections (6) (e) through (7) remain the same.

{ayr-~-ehres-quarter-snnt-croewn---+36760+

tb)y--futi-cast-crown-~~+38+806+

(c) eured-aeryire--jacket-erownr-inboratery--processed--
134740y 02710 - polycarbonate (ion type) with polycubonate
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acrylic liner - 52.80;

far--poreeinin-tneket-—~-157:36¢

tey~-porcetain--veneer—-{microbondy---gerameoy-=--ctery—-=
242+88¢

tf}-—-full-case-erown-with-aeryiic-faeing---262-40+

{g)--gotd-and-vami-precicus-croewns-witi-be-wreimbursed-at
the-same-water

(8) Pedodontics #ineiude--spacers, certain crowns, and
amalgam restorations which are paid the same as permanent
teeth. The covered services are:

(a) 02930 - chrome crown - 52.80;

(b) 70091 - immediate treatment of fractured anterior
permanent tooth, includes pulp testing, pulp capping and use
of metal band or e¢rown form with sedative filling - 22.88;

(c) 01510 - chrome crown and loop spacer or other types
(space majintainer) - 57.20

(d) 01515 ~ bilateral space maintainer or lingual arch -
90.75;

{e)* 20092 - acrylic denture, without clasps, supplying
1 to 4 anterior teeth (flipper) - 71.50;

(£* %2093 - each additional tooth, permanent on acrylie
denture (flipper) - 7.15;

{4} --chreme-wire~elaspsy-adamer-t-or-batkiy-each---7:-15s

{hg) 20095 - stainless steel band - 13.20.

A9 Prosthodontics include:

3§9)* complete maxillary denture, acrylic, plus necessary
adjudtment - 369.60 when provided by a dentist (code 05110) or
184.80 when provided by a denturist (code 20110);

(b)* complete mandibular denture, acrylic, plus
necessary adjustment - 369.60 when provided by a dentist {(code
05120) or 184.80 when provided by a denturist (code 20111);

(c)* acrylic wpper--or--lower maxillary partia enture
with cast chrome clasps and rests replacing at least 4
posterior teeth plus adjustments - 286.00 when provided by a
dentist (code 05211) or 146.00 when provided by a denturist
(code Z0012);

(d)___acrylic mandibular partial denture with cast chrome
claps and rests replacing at least 4 postericr teeth plus
adjustments ~ 286.00 when provided by a dentist (code (5212)
or 146.00 when provided by a denturist (ccde 20013);

(de)* maxillary ex--memdibuiar cast chrome partial den-
ture, acrylic saddles, 2 clasps and rests, replacing missing
pesteripr-teeth~—-and-one-ar--more-antepior-testhy at least one
anterior tooth and any number of posterior teeth, plus adjust=-
ments - 357.50 when provided by a dentist (code 05213) or
178.75 when provided by a denturists (code 20114);

(f) mandibular cast chrome partial denture, acrylic
saddles, clasps and rests replacing at least one anterior
tooth and any number of posterior teeth plus adjustments -
357.50 when provided by a dentist (code 05711) or 60,78 when

provided by a denturist (code 2Z0115);
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(g) replacement for maxiliary dehtures of between 5 and
10_years old ~ 121.55 when provided by a dentist (code 05710)

or 60.78 when provided by a denturist (code 20125);

{h) replacement for mandibular dentures of between 5 and
10 years old. - 121,55 when provided by a dentist (cede G571T)
or 60.78 when provided by a denturist (code 2 ). -
10) Relines and repairs include:

a)* cured resin reline, lower - 95,10 when provided by
a dentist (code 05751] or 47.55 when provided by a Genturist
(code 2z0116);

(b)* cured resin reline, upper - 95,10 when provided by
a dentist (code 05760) or 47.55 when provided by a denturist
(code 20117);:

(c)* broken denture repair, no teeth, metal involved -
42.24 when provided by a dentist {code 05610) or 21,12 when
provided by a denturist (code %01187: -

(d)* denture adjustment ~ only where dentist or
denturist did not meke dentures -~ 8.58 when provided by a
dentist (code 05410) or 4.29 when provided by a denturist
{code 20119);

(e)* replacing broken tooth on denture, first tooth =
26.40 when provided by a dentist (code 05520) or 13.20 when
provided by a denturist (code 20120);

(f)* each additional tooth after procedure (e) and (g) -
7.15 when provided by a dentist (code 05640) or 3.58 when
provided by a denturist (code z0121);

{(g)* adding teeth to partial to replace extracted
natural teeth, first tooth - 35.75 when provided by a dentist
(code 05650) or 17.88 when provided by a denturist (code
Z20122);

(h)* replacing clasp, new clasp (dentists - code 05680;
denturists - code 20123) = 5C.05;

(i)¥ Trepairing (welding or soldering) palatal bars,
lingual bars, metal connectors, etc. on chrome partials -
92.95 when provided by a dentist (code 05620) or 46.48 when
provided by a denturist (code 20124);

(j)* dupiieate-—-{jumpl—-upper-compicte jumping of maxil-
lary denture - 121.55 when provided by a dentist (code 05710)
or 60.78 when provided by a denturist (code Z0125);

(k) * Iewer-jump--or--duopkicete jumping of mandibular den-
ture - 121.55 when provided by a dentist (code 05711) or 60.78
when provided by a denturist (code 20126);

(1)* placing name on new, full or partial dentures -
11.00 when provided by a dentist (code 20096) or 5.50 when
provided by a denturist (code 20127).

(11} Pontics and abutment teeth include:

(a) (code 06210) - steele's facing typesr = _357.50 for
complete bridge and abutment teeth;

{Ef---per-testh-np-te-2-tecth---3673-25+

(b) (code 06240) pentie - ceramic, entyy--each -teeth
pontic and “abutment teeth - 357,50 for complete bridge and
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abutment teeth - 162.25;

(c) {code 06250) - cured acrylic, laboratory processed,
veneer, eaeh--tooth-—-107-85+ pontic and abutment teeth -

257.50 for complete bridge and abutment teeth.
(12)  Repairs include:
(a) 06930 - recement bridge = 14,30;

(b) 02920 - recement crown - 7.15;
(c) 06890 ~ porcelain facing - 28.60;

(a) Z0C70 - replace broken steele's facing, post intact
- 24,20;

te}-—-~gold-poent---GBv50s

(£e) 029560 - steel post or dowel with amalgum buildup
- 28.60;

(g£) 20072 - replace broken steele's facing, post
broken - 35.75,

(13) Oral surgery includes:

(a) 07520 -~ I and D of abcess extra-oral - 55.00;

(b) 07110 - removal of tooth (includes shaping of ridge
bone) - 19.64;

(¢} 07220 - surgical removal of tooth, soft tissue
impaction - 35.75;

(a) 07230 - surgical removal of tooth, partial bone
impaction - €4+35% 35.70;

(e) 07240 =~ surgical removal of tooth, ccmplete bone
impaction - %84:85 35.70;

(£) 07320 - alveolectomy, mnot in conjection with

extractions, per quadrant = 35.75;
(g) 07970 - excision of hyperplastic tissue/each quad -
35.75;

(h} 07250 « removal o©of retained, residual roots,
foreign bodies 1n bony tissue - 35.75; ‘

(1) 07451 - removal of cyst - 55.00;

(3} 07260 - removal of retained, vresidual roots,

foreign bodles In maxillary sinus - 107.25;

(k) 07960 - frenectomy - 50.05;

(1) 07470 - removal of exostosis torus, maxillary or
mandibular = 71,50;

{m) 07285 ~ biopsy, including pathology lab charges -
28.60;

(i) 07610 - maxilla, open reduction - 358.93;

(o) 07620 - <Iracture, simple, maxilla, treatment and
care - 278.85;

(p) 07630 - marndible, open reduction - 480.48;

(q) 07640 - fracture, simple, mandible, treatment and
care -~ 278.85;

(r) emergency oral surgery procedures not Jlisted in

this rule will be reimbursed in accordance with ARM
46.12.2008, when authorized by the designated review organiza-
tion.

{14) Endodontics include:
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(a) 03310 - root canal chemotherapy and mechanical

preparation, scaling and filing - 123,20;
2 ég) 03320 - root canal, each additional root up to two

- .00; -

(c) 20097 - root canal and apicoectomy combined opera-
tion = 128.70; )

(4) 03410 - apicoectomy not in conjunction with root
canal - 64.35.

(15) 09220 - Anesthesia includes:

(a) general anesthesia administered in office - 42.90
per hour;

(b) 29230 = nitrous oxide ~ 4.40;

(c) 20098 =~ oral premedication - 11.00;

(a) 09240 - parenteral premedication - 42,90

{16) Periodontal services includes:

(a) 04910 - periodontal prophylaxis per gquadrant hour -~
18.59;

(b) 04210 - gingival resection - 35,75 per quadrant;

(17) Dentist examining more than one medicaid recipient
in a long-term care facility on the same day shall be allowed
payment for one nursing home call over the examination fees.
Examination is considered a recorded evaluation.

438} ~~Reimbursement-~-for-orthodontia-ineiundess

{af-——examinmeion---18+306+

thi-=-=-fuli-erestment-—-~vecorda-and-dingnosin---68:06+

fey-—-fuli-treasmentr-inibini-feer~—inciudes-appiiances--
346750+

{d}~—=fuii--prestment;--monthliy-fee--{pricr-suthorisation
wili-state-maximum-number-at-monthe)---34:-65¢

{e)r-——fuii-ereatment;-vetention-serviee——-3:855

{f}r-——morini-eubractionsy—supervision-=-=3:85s

tgp---partiai-ereatmenty-expansion-appiiance—--192-50+

th}y=-=—=-partini-treatment~--hend-gear-appiiance---192:56+

ti}---speciai--appiiances-~piltaternl--space---maintainew,
upper-and-tewer---96535¢

t3poc-—speciot-—appliancey-——unitateral-—spaco-maintainer--
E3z208s

tk}~~-spesint-appliancey-axpansion-appitianee-—-192:50+

tt}---speeial-appliancey-reeainer-~-56-25¢

imi---speciai-appticancer-habit-applicance-—--56v256+

AUTH: See, 53-6-113 MCA; AUTH Extension, Sec. 2, Ch. 77,
L. 1985, Eff. 10/1/85; Sec. 4, Ch, 329, L. 1987, Eff. 10/1/87
IMP: Sec. 53-6-101 and 53~6-~141 MCA

3. The proposed rule changes are necessary to adjust
service levels to fit existing appropriations while maintain-
ing those services considered essential by the dental associa-
tion. The proposed rule changes would reduce coverage of
dental services and eliminate coverage of other dental serv-
ices. The reductions would be made to a level that would be
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considered adequate to meet recipients' needs as opposed to
the current 1level which is closer to the' ideal level of
routine coverage. The excluded services are those identified
after consultation with the Montana Dental Association's
Advisory Committee to SRS as not absolutely essential to meet
recipient needs in light of other alternatives available under
the dental program. .

4, Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P.Q. Box 4210, Helena, Montana 59604, no later than
January 21, 1988.

5. The Office of lLegal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.

gLl o AN —
Direétor, Socidl and Rehabiiita-
tion Services

Certified to the Secretary of State _ 4/ s e /<) , 1987.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the repeal of ) NOTICE OF THE REPEAL OF ARM
ARM 2,21,605 through 2,21.610 } 2.21.605 THROUGH 2,21.610
and 2.21.616, and the adoption ) AND 2,21.616, AND THE
of rules relating to the ) ADOPTION OF RULES RELATING TO
administration of holidays ) THE ADMINTSTRATION OF

)

for state employees HOLIDAYS FOR STATE EMPLOYEES
To: All Interested Persons.

1. On October 29, 1987, the department of administration
published notice of the proposed repeal and the adoption of new
rules relating to the administration of holidays for state
employees on page 1848 of the 1987 Montana Administrative
Register, issue number 20.

2. The rules have been adopted with +the following
changes. Rule VIII will not be adopted. ARM 2.21.605-610 have been repealed.

2.21.619 DEFINITIONS 1-3 same as proposed rule.

(4) "Holiday benefits" means ecompersxtion--paid-—to--an
eligibte -employes —when-the-state shserves-a-tegak-state-holbidays
Compensatron —4-s--pay - at—the--regetar - rate-up--to - eitghe- hrotrrs-or
eguivalent-patd-+ime ofifup-ro-etghe-heourss pay at the reqular
rate up to eight hours or equivalent paid time off up to eight
hours paid to an_eligible employee when the state observes a
legal state holiday.

53  Lintermrttent-employesl-means-ar-employee -who -does -pot
work -a- regular-—achedirtbe-~ - - An =4 neermi 4 ent—employpeewordes-—omr -an
as—peeded -basis-or--occasioral ~basis - and- res- wo- —enpecetation -to
work-unrless-khe —agency -has -z -spectfie-reeds

&+ (5) Same as proposed rule.
7} (6) Same as proposed rule.
&+ (7) Same as proposed rule.

2.21.620 HOLIDAYS (1) Same as proposed rule.

(2) "If any holiday . . . falls upon a Sunday, the Monday
following is a holiday," as provided in 1~1-216, MCA. When a
holiday falls on a Saturday, the holiday shall be observed on
the preceding Friday-, except as provided for in ARM
2.21.620(3) .

(3)-(5) Same as proposed rule.

2,21,626 HOLIDAY BENEFITS AND ELIGIBILITY REQUIREMENTS
(1) An eligible employee shall receive holiday benefits for
legal state holidays. This benefit is paid time off or eompen-
sation-patd pay at the regular rate. Holiday benefits shall not
exceed eight hours per holiday.

(2) Holiday benefits are calculated bascd on an employee's
regular schedule. For purposes of this policy, changes to an
employee's schedule which extend beyond one pay period are
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changes to the regular schedule. An employee's regular schedule
may be changed in ways includingr-but-nete-limited-te:

{(a}) a change initiated by management, or

{(b) a change initiated by an employee and approved by
management, such-asy including, but not limited to, requests to
work fewer hours on an ongoing basis, or requests to use leave
without pay by itself or in combination with accrued paid
leave.

(3) Same as proposed rule.

(4) An employee shall not be_ eligible to receive holiday
benefits if:

(a) the employee is a new employee to state government and
begins work on the day after a holiday is observed; or

(b) the employee is reinstated or re-employed following a
reduction in force, returns to work following a leave of absence
without pay of more than one pav period, or is called back to a
seasonal position on the day after a holiday is observed.

2.21,628 HOLIDAY BENEFITS FOR PART-TIME AND JOB SHARE
EMPLOYEES (1) Same as proposed rule.

(2) Holiday benefits shall be an average of the employee's
hours regularly scheduled to work in the pay period. To find
the average, the number of hours regularly scheduled to work in
a pay period in which the holiday falls shall be divided by 10

(the number of working days in a pay period). Holiday benefits
shall not exceed 8 hours,
(3)-(4) Same as proposed rule.

{(5) If the agency can not determine an employee's regqular
gchedule the number of hours in a pay status divided by 10 may
be used to determine the holiday benefit,.

2.21.636 PAY FOR WORK PERFORMED ON A HOLIDAY (1) Same as
proposed rule,

(2) If an employee does not work a regular schedule and is
called in to work on the holiday, the employee shall receive pay
at the reqular rate for every hour worked on the holiday.

2+ (3) Same as proposed rule.

3+ 4) An employee who i1s exempt from the FLSAy and who
receives approval to work on the holiday will receive compensa-
rory-—time paid time off equivalent to the number of hours
worked. Phe-emploves-wiltlk-not-recetrve-cash-compensations

¥ (5) Equivalent paid time off for work performed on a
holiday may be taken at a later date upnn request by the
non-exempt employee and approval of the supervisor. When an
employee requests to take the hours off; and where the interest
of the state requires the employee's attendance, the state's
interest overrides the employee's.

2.21.641 SPECIAL SITUATIONS (1) The method used to calcu-
late holiday pay for an employee who works four, 10-hour days,
part-time, or in a Jjob share situatiocn may result in the
employee's total earnings for the pay period being more or less
than normal. Holiday benefits shall not exceed eight hours per

holiday.
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{a) - (b} and (2) Same as proposed rule.
3. A public hearing was conducted. on November 19, 1987,
to receive comments on these proposed rules. The comments

received during the comment period are summarized below.

COMMENT: One comment suggests defining exempt and non-exempt
employees and clarifying which employees are covered by the Fair
Labor Standards Act.

RESPONSE: The department disagrees. The terms, "exempt employ=
ee" and "non-exempt or covered employee"” are currently defined
in ARM 2.21.1703 and 2.21.8103. The Fair Labor Standards Act of
1938 (FLSA, Title 29, Part 541) explains which employees are
considered to be exempt. Due to the length of these publica-
tions, it would be too cumbersome to duplicate these guidelines
and definitions in the Holiday rules.

COMMENT: One comment suggests modifying ARM 2.21.636(]) so all
employees receive the same pay for work performed on a holiday,
regardless of whether the holiday benefit is to be pay or a paid
day off.

RESPONSE: The department disagrees, ARM 2.21.636 represents
current practice. Historically, the greater benefit has been to
provide a day off with pay when an employee works on a holiday.
If the holiday benefit is to be pay but no day off, the employee
is compensated for the loss of a paid day off by receiving
premium pay for every hour worked on the holiday.

COMMENT: Rule VIII states that intermittent employees are not
eligible for holiday benefits. All those commenting viewed
this as a change to the current practice and regquested that
Rule VIII not be adopted.

RESPONSE: The new rules were proposed to provide a reliable
procedure for consistent calculation of holiday benefits and to
reflect current practice. After review of comments received the
department agrees that this provision as noticed would result in
a change in current practice. Therefore, Rule VIII will not be
adopted and ARM 2.21.628(5) will be modified,.

. Lo T

Ellen Feaver, Director
Department of Administration

Certified to Secretary of State December 14, 1987,
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BEFQRE THE STATE AUDITOR
AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the
adoption of rules pertaining
to independent liability
funds

NOTICE OF ADQPTION

TO: All Interested Persons

1. On November 30, 1987, at 9:00 a.m., a public hearing
was held in Room 204, Mitchell Building, Helena, Montana, to
congider the adoption of rules pertaining to independent
liability funds, published on page 1864, MAR Issue number 20.

2. The commissioner has adopted the rules with the
following changes:

RVUR /A6.6.260]1 PURPOSE AND APPLICABILITY same as
proposed rules.

PUUR/X16.6.2602 DEFINITIONS same as proposed rules.

RUEE/ZX176.6,.2603 REGISTRATION OF INDEPENDENT LIABILITY
FUNDS same as proposed rules.

RUKE/I¥6,6,2604 ADMINISTRATION OF INDEPENDENT LIABILITY
PUNDS =same as proposed rules.

RUUR/¥6.6,.2605 OVERSIGHT OF INDEPENDENT LIABILITY FUNDS
same as proposed rules.

RULE VI DISCLAIMER OF LIABILITY deleted in its entirety.

FEPEE/¥176.6.2606 same as proposed rules.

3. The commissioner received oral comments regarding the
proposed rules. The comments and the commissioner's responses
are as follows:

(a) Valencia Lane, Legislative Council, noted that Rule
VII exceeds the commissioner's authority, adds requirements
not envisioned by the Legislature, conflicts with the Montana
Constitutjion since immunity can be granted only by two-thirds
vote of the Legislature, and goes against Pfost.

Rule VIT is deleted.

(b) Mary Westwood, Montana Sulphur and Chemical,
expressed satisfaction with the rules as proposged.

Andrea
State Auditgor/and
Commissioner” of Insurance

Certified to the Secretary of State December 14, 1987,
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BEFORE THE STATE AUDITOR
AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

NOTICE OF
ADOPTION OF RULES

In the matter of the proposed )
adoption of rules pertaining )
to the periodic payment of )
premium taxes )

To: All Interested Persons

1. On October 29, 1987, the State Auditor and
Commissioner of Insurance (commissioner) published notice of
public hearing in the proposed adoption of Rules I through IX%
(subchapter 27, 6.6.2701 through 6.6.2709) pertaining to the
periodic payment of premium taxes, at page 1868 of the 1987
Montana Administrative Register, issue no. 20.

2. The commissioner has adopted the following rules as

proposed.
Rule I 6.6.2701 PURPOSE
Rule II 6.6,2702 APPLICABILITY AND SCOPE
Rule TII 6.6.2703 EFFECTIVE DATE
Rule IV 6.6.2704 METHODS OF CALCULATION
Rule VI 6.6.2706 ADJUSTMENTS
Rule VII 6.6.2707 CHESSATION OF BUSINESS
Rule VITI 6.6.2708 APPLICATION FOR REFUND
Rule IX 6.6.2709 Penalty

3. The commissioner has adopted the following rules as
proposed with the following changes:

6.6.2705 [Rule V1 PAYMENT DATES {1) The payment dates
of the equal quarterly premium tax payments are as follows:
first payment due April 15; second payment due June 15; third
payment due September 15; and fourth payment due December 15.

(2) An insurer, subject to the provisions of these
rules, who by virtue of the pattern of its sale of insurance,
receives more than 75% of itg premium within the final
calendar quarter of a year, may request from the commissioner
permission to pay its tax obligation for the current year
under these ruleg in one full payment on December 15 of the
year in which the obligation accrues.

AUTH: 33-2-705(7), MCA; IMP: 33-2-705(7), MCA.

4, A public hearing was held November 30, 1987. Mr.
James Borchardt, Chief Examiner, conducted the hearing.
Three people testified in addition to the comments received
by the commissioner during the c¢omment period. The
commissioner has thoroughly considered all commentary
received:

COMMENT: An attorney for the Administrative Code Committee
raised a guestion as to the clarity of Rule IV, She
questioned if it was clear as to which year the guarterly tax
obligation applied.

RESPONSE: The Department reviewed this comment and determined
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that when all the rules are read as a whole, it is clear the
quarterly tax payment of the premium tax is to occur during
the year in which the tax liability is accrued,

COMMENT: An insurer that writes predominately crop insurance
commented that the payment schedule would cause an undue
burden on it. Because of the nature of the crop insurance
business, it is sold in the last two months of the calendar
year and the accruing of the premium occurs during this time
period, During the preceding months, the company is not
actively selling insurance.

RESPONSE: The Department reviewed this comment and
determined that 1t raised a legitimate question about the
fairness of the payment scheme. In response, the Department
amended Rule V as is included in the Notice of Adoption.
COMMENT: Two trade associatinons, representing life and
health insurance companies, commented on the two methods of
calculating the quarterly premium tax obligation., They did
not believe that the methods allowed an insurer to reflect
changes in its volume of business nor for enough time to
cloge its books to provide for an accurate calculation.
RESPONSE: The Department reviewed these comments and did not
deem them sufficient to amend the rules as proposed. The
Legislature authorized the commissioner to implement a system
to collect the premium tax throughout the year in which the
tax liability accrued. The rules establish a system of
pre-payment of taxes with a final accounting to fix the tax
for the yzar after the books of an insurer are closed. The
rules anticipate changes in the level of an insurer's premium
tax and allow for payment of an estimated tax with a 10%
cusnhion. No pre-payment scheme can take into account all the
possible variations that companies may experience in a year.
To do so would unduly complicate the rules and create a
burden on companies paying the tax and on the Department in
enforcing the rules, The Department will monitor the rules
as the quarterly premium tax payments are made and modify
them if warranted.

COMMENT: The Department received a letter from an insurer
coumending it on proposing clear and practical rules to
implement the quarterly payment law.

RESPOMSE: The Department accepts this comment as it believes
that once insurers gain experience with the rules, they all
will view them as this insurer does.

Z - - ; - i’; /
Andrea TAndy" nnett

State Audit and
Commission of Insurance

Certified to the Secretary of State December 14, 1987,
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE QOF MONTANA

NOTICE OF ADOPTION OF

RULES FOR ESTABLISHMENT
OF CLEARING ACCOUNTS FOR
USE IN SCHOOL DISTRICTS

In the matter of the adoption )
of Rules for the Establishment )
of Clearing Accounts in School )
Districts )

TO: All Interested Persons

1. On October 15, 1987 the Superintendent of Publie
Instruction published notice of proposed adoption of rules
for establishment of clearing accounts for use in school
districts at page 1745 of the 1987 Montana Administrative
Register, Issue Number 19.

2, The Superintendent has adopted 10.10.201 through
10.10.205, 10.10.207 and 10.10.208 as proposed.

3. Based on comment received, the Superintendent has
made changes in the following rules:

10.10.206 INSUFFICIENT CASH AVAILABLE If the sum of the
cash available in all budgeted funds of the district is
insufficient to finance the transfers to the c¢learing
accounts, a warrant must be issued from the depleted
budgeted fund(s) for transfer to the clearing accounts,
This transfer warrant must be registered by the county
treasurer as outlined in 20-9-212+8)> (9), MCA, As an
alternative, the district may issue revenue anticipation
notes through the economic development board of the
department of commerce. In addition, section 7-6-2701, MCA
allows counties to invest in the registered warrants of
school districts.

10-10.209 INTEREST EARNED As warrants are written at the
same time the monies are transferred, there will be very
little, if any, money in the clearing accounts. However,
interest earned on the investment of money in the payroll
and claims clearing accounts cannot be deposited to the
accounts. Agency Clearing accounts such as these cannot
earn revenue, The interest earned is distributed back to
the funds from which the money is drawn,

4, The Superintendent also considered other comments
received:
COMMENT : The staff of the Legislative Council commented

that the rules were not written in language easily
understood by lay people.

RESPONSE: These rules will be used strictly by county
treasurers and school district budget officials, not by lay
people. The professionals using these rules will understand
the technical language used.
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COMMENT : staff of the Legislative Council commented that
these rules did not include use by nonunified districts.
They questioned whether the rules should be intended and

clarified to include nonunified school districts.

RESPONSE: The rules were not intended for nonunified school
districts as per legislative mandate.

5. These rules will be effective December 25, 1987.

by 4@?@»5/

Ed Argekbright
State Superintendent

Dated this l4th day of December, 1987.
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the repeal of ) NOTICE OF REPEAL OF RULES
rules for the operation of ) 10.43.101, 10.43.201 THRU
postsecondary vocational- y 10.43.204, 10.43.301 &ND
technical centers ) 10.43.302, AND 10.43.401

TO: All Interested Persons
1, On October 15, 1987, the Superintendent of Public
Instruction published notice of the proposed repeal of rules
for the operation of postsecondary vocational-technical
centers at page 1743 of the 1987 Montana Administrative
Register, Issue Number 19,

2. The Superintendent of Public 1Instruction has
repealed the rules as proposed.

3. No comments or testimony were received,

4, These rules will be effective December 2%, 1987,

o g

Ed Argéhbright
State Superintendent

Dated this 1l4th day of December, 1987,
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REFORE THE DLPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

CORRECTED NOTICE OF AMENDMENT
OF RULE NUMBERS FOR RULES
PERTAINING TQ THE PROCEDURE
FOR RULE MAKING AND

In the matter of the
amendment of rule numbers
for rules pertaining to the
procedure for rule making

and confidentiality CONFIDENTIALITY
TO: All Interested Persons
1. Oon October 5, 1987, +the Department of Family

Services adopted rules pertaining to the procedures for rule
making, declaratory rulings and contested case hearings which
had been published at page 1782 of the 1987 Montana Adminis-
trative Register, issue number 19. The numbering of two of
the rules duplicated numbers already assigned to rules.

2. On Cctober 19, 1987, +the Department of Family
Services adopted rules pertaining to the confidentiality of
case records containing reports of c«¢hild abuse and neglect
which had been published at page 1980 of the 1987 Montana
Administrative Register, issue number 20, The rule numbers
assigned to these rules erroneously duplicated numbers already
assigned to rules.

3. The Office of the Secretary of State has regquested
that a public notice of the rule number corrections be
published.

4. The Department of Family Services administrative
rule number amendments will be -as indicated below. These
numbers amendments will be reflected in the Administrative
Rules of Montana (ARM) replacement pages dated 12/31/87.

01d Numbers New Numbers
11,1.101 to 11,2.101
11.1.102 to 11.2.102
11.6,101 to 11.5.601
11.6.102 to 11.5.602
11.6.105 to 11.5.605
11.6.107 to - 5.687
11.6.109 J
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the
adoption of rules pertaining
to licensing requirements
for youth detention
facilities

NOTICE OF THE ADOPTION OF
RULES PERTAINING TO LICENS-
ING REQUIREMENTS FOR YOUTH
DETENTION FACILITIES

TO: All Interested Persons

1. Oon November 12, 1987, the Department of Family
Services published notice of the proposed adoption of rules
pertaining to licensing requirements for youth detention
facilities at page 2037 of the 1987 Montana Administrative
Register, issue number 21,

2. The Department has adopted the following rules as
proposed:
RULE I 11.17.101 YOUTH DETENTION FACILITY, PURPOSE
RULE II 11.,17.102 YOUTH DETENTION FACILITY, DEFINITIONS
RULE IIX 11.17.103 YOUTH DETENTION FACILITY, LICENSES
RULE IV 11.17.105 YOUTH DETENTION FACILITY,
LICENSING PROCEDURES

RULE V 11,17.106 YOUTH DETENTION FACILITY, LICENSE

REVOCATION AND DENIAL

RULE VII 11.17.110 YOUTH DETENTION FACILITY,
CONFIDENTIALITY OF RECORDS AND
INFORMATION

RULE VIII 11,17.111 YOUTH DETENTION FACILITY, REPORTS

RULE XII 11.17.117 YQUTH DETENTION FACILITY, ENVIRONMENT

RULE XIIt 11.17.118 YOUTH DETENTION FACILITY, FIRE SAFETY

RULE XIV 11,17.124 YOUTH DETENTION FACILITY, ADMISSION

RULE XV 11.17.129 YQUTH DETENTION FACILITY, SUPERVISION
OF MEDICATION

RULE XVI 11.17.127 YOUTH DETENTION FACILITY,
COMMUNICATION

RULFE XVII 11,17.122 YOUTH DETENTION FACILITY, SECURITY

RUIE ¥VIIT 11.17.125 YOUTH DETENTION FACILITY, RICHTS OF
YOUTH

RULE XIX 11.17.134 YOUTH DETENTYON FACILITY, DISCIPLINE

RULE XXI 11.17.121 YOUTH DETENTION FACILITY,
HOUSEKEEPING

RILE XXII 11.17.133 YOUTH DETENTION FACILITY, SERVICES
AND_PROGRAM .

RULE X¥ITT 11.,17.135 YOUTH DETENTION FACILITY, PASSIVE
PHYSICAL RESTRAINT

RULE ¥XIV 11.17.137 YOUTH DETENTION FACILITY, TEMPORARY
LOCKUP/SECURE OBSERVATION

RULE XXV 11.17.138 YOUTH DETENTYION FACILITY, MECHANICAL
RESTRAINT
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RULE XXVI 11.17.146 YOUTH DETENTION FACILITY, RELEASE,
TRANSFER AND TRANSPORTATION

3. The Department has adopted the following rules as
proposed with the following changes:

11.,17.108 [RULE VI] YOUTH DETENTION FACILITY, HEARING

(1) Any--pexrsen ANY APPLICANT OR LICENSEE WHO IS
dissatisfied because of the department's action refusing to
grant a license, suspending a license, reducing to provisional
license or vrevoking a license may reguest a hearing as
provided in ARM 11.2.203.

AUTH: Sec., 41-5-809, MCA
IMP: Sec. 41-5-802 and 41-5-809, MCA

11.17.113 [RULE 1%} YOUTH DETENTION FACILITY,
ADMINISTRATION (1) Each facility shall be purchased, ex
leased, by or under-contwaek-with OTHERWISE PROVIDED BY one or
more counties,

Subsections (1) (a) through (3) (c) remain as proposed.

AUTH: Sec. 41-5-809, MCA
IMP: Sec. 41-5-802 and 41-5-809, MCA

11.17.114 [RULE X] YOUTH DETENTION FACILITY, FISCAL
MANAGEMENT
Subsection (1) remains as proposed.

{2) All financial records shall be retained for three
years and subject to audit in accordance with accepted
auditing procedures,

{a} - ~A=-eopy-of--any- widit--of -the -faetrlity-performed-shaii
be-forwarded-to-tha-departmentc

Subsection (3) remains as proposed.

AUTH: Sec, 41-5-809, MCA
IMP: Sec. 41-5-802 and 41-5-809, MCA

11.17.115 [RULE XI] YOQUTH DETENTION FACILITY, PERSONNEL

Subsections (1) through (2) (a) (iii) remain as proposed.

(iv) have OR ATTAIN WITHIN THREE MONTHS OF BEGINNING
EMPLOYMENT a thorough working knowledge of the youth court act
and related laws of Montana regarding law enforcement,
apprehension and detention of youth and the youth's rights
under the law.
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Subsections {(2) through (3) (e) (vi) remain as proposed.

(£) BEach youth care staff member must complete an
inittet AT LEAST 16 hours of orientation WITHIN THE FIRST WEEK
OF EMPLOYMENT and at least 46 15 hours of in-service training
each year, in an area directly related to the staff member's
duties,

Subsections (3) (f) (1) and (3) () (ii) remain as proposed.

AUTH: Sec. 41-5-809, MCA
IMP: Sec¢. 41=-5=-802 and 41-5-809%, MCA

11.17.120 [RULE XX] YOUTH DETENTION FACILITY, NUTRITION

Subsections (1) through (&) remain as proposed.

4. A public hearing was held December 2, 1987, and two
people representing the Billings Youth Services Center made
the following comments:

COMMENT: Rule VI(l) use of the word "person" is too broad.
It should be limited to only those who are licensed.

RESPONSE: The Department agrees and has made the change.

COMMENT: Rule VIII(4) requires the facility to notify the
parent within the next working day if the child is involved in
a serious incident. What if the parent cannot be located?

RESPONSE: The rule also reguires that the probation officer
and licensing worker be notified., While it is true that the
facility might not be able to contact the parent, probation
officer or licensing worker "within the next working day”
following an incident, reasonabkle efforts should be made to do
s0. The rule remains unchanged.

COMMENT: Rule IX(1l) =should allow for private ownership or
lease rather than county ownership.

RESPONSE: Section 41-5-802(1) (a) MCA reads, "in all counties
the county commissioners may provide, by purchase, lease, or
otherwise, a place to be known as the youth detention
facility..." Therefore, the proposed Rule IX{(1) has been
changed to conform to the statute.

COMMENT: Rule X(2){a) requires the facility to forward to the
department copies of any audits performed. Since the
department does not pay for services in detention the
department should not be able to request a copy of the audit.
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RESPONSE: The department has deleted the requirement.

COMMENT : Rule (XI)(2){a) requirement that a director be
gqualified both in protessional child care and law enforcement
is unrealistic. The facility should have the flexibility te
train a dJdirsctor or otherwise enable the director to obtain
necessary experience and knowledye in one area or another.

ONCE:  The department agrees and has made the necessary
nges.

COMMELT:  Rule XT(3)(f) reguires that each staff member must
complete 16 hours of orientation and 40 hours of in-service
training each vear. The counties are in a bind financially

and to require that much training will place an additional
financial burden on the zounty.

RESPONS Since the ¢hild care agency and youth foster home
llcmnS‘ng rules require 15 hours of training annually for
foster parents and child care agency staff, the department has
changed the training reguirement to conform but since this
rule pertains te the most restrictive of child care, the
initial orientation will be required to be completed within
the first week of employment.

COMMENT: Pule XIT may duplicate heal*h department
requirements.

RESFONSE: it may duplicate £ome health department
requirements, but it 1s important te the applicant for a
license to include it in these rules. This avoids the need to
send the applicant to yet another agency. Some rural areaz do
nct have easy access to a health department official, so for
the assistance of the applicant the rule remains as proposed.

COMMENT: Rule XXII recguires a "range of services to meet the
needs of youth" he provided by the vouth detenticn facility.
Who pays for these services?

RESTONSE: Those countie who choose to provide youth
detention facilities, will have to fund the necessary services
for detainees. The procedure Ffor obtaining the gervices may
vary Ifrow county Lo county with some counties requiring that
services be ordered by the court. The department has elected
not to change the proposed rule whieh- leaves/the nrocecural
options open to the counties. .

o e

Wﬁ——77 ///'»(J o
DlrFCLC Famin Servyces

Ie ’

{ T

Certified to the Secretary of State Decémbér 14, 1987,
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BEFCRE THE DEPARTMENT OF INSTITUTIONS
OF THE STATE OF MONTANA

In the matter of the adoption of)
3,202,

amendments to rules
.208,
.213,
.216,
L4046,
408,
411,
414,
.504.

20.3.203,
20.3.212,
20.3,215,
20,3,403,
20,3,406,
20.3.410,
20,3,413,
20.3.503

20,
20.
20.
20,
20.
20,
20.
20,

[SLRECRVLRUVRILRFCRUL N )

20

20.3
20.3
20.3
23,
3
3
3

20

20,
20.
20,

1209,
214,
401,

405,

.400,
412)
2501,

Certification and evaluation

of alcohol programs

TO:
1,

On Cctober 29,
published notice to adopt amendments
relative to evaluation of alcohol programs,

of chemical
October 29,
20 at pages

2.

On November 30,

amendments,

through November 30,

1987,

1987,

All Interested Persons

1987,

dependency counselors.
in the Montana Administrative Register, No.
1906 through 1917.

1987,

NOTICE OF ADOPTION OF AMEND-
202,

MENTS TC RULES 20.3.
20.3.203, 20.3.208,
20.3.212, 20.3.213,
20.3.215, 20.3.216,
20.3.403, 20.3.404,
20.3.406, 20.3.408,
20.3.410, 20.3.411,
20.3.413, 20.3.414,
20.3.503, 20.3.504.

20.
20,
20.
20.
20.
20.
20.

W L o W o w

.209,
.214,
401,
.405,
L409
412,
.501,

L]

Certification and evaluation

of alcohol programs

the Department of Institutions
to the existing rules
and certification

The notice was published on

the Department conducted a
public hearing concerning the adoption of the above mentioned
From the date of the agency's proposed action up

comments to be made concerning the proposed amendments.

3.

The principal reasons

for the

the Department also allowed written

adoption of these

rules are to enhance the quality, professional competency, time
reflect
All comments that were received urged

and  cost

efficiency
administrative changes.
the adoption of these rules.

of

the

system, and to

Comment was received from John

Mac¢Master, Staff Attorney of the Legislative Council regarding
20.3.405(6),
"ADAD: should be changed to "the department" to be consistent
rule.

with the

Mr.

Mr,
statutory authority suppertin,

MacMaster

also recommended that
the Administrative Rules should

MacMaster indicated that the reference to

the

be cited as 53-24-204 and 53-724-208, MCA, in place of 53-24-105

MCA.,

Comment :

The agency agrees with the recommendation of the staff
attorney of the council and will incorporate these changes into
the rules where appropriate.

Montana Administrative Register
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4, Based upon the foregoing findings with no adverse
written or oral testimony, the department hereby adcpts the
proposed rules with the minor modifications as recommended by

Mr. MacMaster of the Legislative Council,

S ETTT e~
CARROLL SOUTH, Director
Department of Institutions

Certified to the Secretary of State _December 10 , 1987.
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BEFORE 'HE WORKERS® COMPENSATION DIVISION
OF THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATH OF MONTANA

ln the matter of the Amendment ) NOT1CE OF AMENDMENT AND
and Adoption ot Hules ) ADOPTION OF RULES
reqgarding selt-insurers ) REGARDING SELF-INSURERS

10 ALL INTERESTED PERSONS:

1. On  October 29, 1987, the Dlvision of Workers'
Compensation published Notice of the Proposed Amendment of
and Adoption ot Rules regarding self-insurers at pages 1920
to 192% of 1987 Montana Administrative Reglister Issue No.
20.

2. Ihe hearing was held on the proposed rules on
November 20, 1987 at 9:45 a.m. in Room 303 of the Workers'
Compensation Building, 5 3South Last Chance Gulch, Helena,
Montana, to receive comments on the proposed rules,

3. The divislon of Workers' Compensation adopts the
rules as proposed effective January 1, 1988,

4. The rationale for adopting and amending the
above-referenced rules 1is to «clarify requirements. tor
certitication and review of self-insurers 1in order to
assure that workers' compensation benefits will be properly
paid to 1njured workers. The rules 24.29,702B and
24,29.702C are also being amended to conform with the
mandatory deposit requirements established in the amendment
ot 39-71-2106, MCA, by Sec. 51, Ch. 464, L. 1987.

5. The adoption of these rules is authorized by Section
39-71-203, MCA, as amended by Sec. 5, Ch. 464, L, 1987, and
extended by Sec., 69, <Ch, 464, L. 1987. These rules
implement Sections 39-71-403, 39-71-2101 through
39-71-2107, and 39-71-2109, MCA, as amended by Sec. 2%, (Ch.
464, L. 1987.

6. The following comments Wwere recelved on the
proposed rules and considered by the division:

COMMENT: Rule 702A should alsc 1nclude as factors for
consideration of solvency, permission to self-insure in
other states and determinations of financial solvency by
other state agencies.

RESPONSE: Determinations of solvency by other states
and state agencies may be of little value because of their
considerations of different factors and requirements but
they may be consldered as appropriate.

Montana Administrative Register 24-12/24/87
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COMMENT: Rule J02B(l)(a) should 1indicate that an
employer or group “may be" required to provide a deposit.

RESPONSE: The amendment to  39-71-2106(1) states a
depesit "may be" required. The rule clarifies a deposit
willl be requested, 1n the Division's dlscretion and ‘“may
be" waived upon substantive evidence from the employer that
the deposit is not needed.

COMMENT: Rule 702E requires excess insurance although
the declsion to obtaln excess 1nsurance should be left to
the discretion ¢t the employer.

RESPONSE: Excess coverage is one tactor in
congiderattion ot tinancial abillity to pay benefits. It 1is
very necessary as insurers may reach a point where theilr
tinancial burdens &re too great to manage alone.

COMMENT'; Rule 702F(1)(t) requiring a loss run of
individual c¢laims 1s unhecessary and only a 1loss summary
should be required,

RESPONSE: A loss run with individual reserve estimates
allows the division to monitor an employer's liablilitles
tor trequency and severity of claims. 1t provides specific
tactors 1in determining security requirements and allows
cross checks with division records to ensure compliance
with reporting requirements.

COMMENT ¢ Rule 702F(1l){h) shovld indicate that the
employer has an 'active" rather than "effective" safety
program,

RESPONSE An *effective” safety program may be
measured by a decrease in the number and severity cf claims
since the date of implementation. An ‘"etffective" safety
program will result 1n & better than average safety record
when colmpared to accident statistics for the same
industry. only an "effec¢tive" safety program can help an
employer maintain a financially viable self-insurance
program.

COMMENT @ New rule 1 requiring notificatlion of changes
18 too vague and impractical to implement,

RESPONSE: The new rule requires employers to notity
the division ot pending changes or c¢hanges that have
occurred which may attect their self-insurance program.
More specliric gquidelines are 1mpractical because of the
diverse size and industries involved.

COMMENT : Rule TO2F discriminatesg against qroup
seltf-insurers by not allowing walver of axcess Insurance as
tor individual self-insurers.
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RESPONSE: Groups are more volatile in consideration ot
their stability and amenability to regqulation than an
individual employer whic¢h can stand on 1ts own merit, The
requirement of aggregate excess coverage for groups
provides an additional layer of protection for the
potential unexpected large number of claims and
catastrophic losses.

Administrator

CERT1FIED TO THE SECRETARY OF STATE: December 14, 1987.
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BEFORE THE WORKERS' COMPENSATION DIVISION
OF THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF ADOPTION
Adoption of a Rule ) OF RULE
regarding Hospital Rates ) (24.29.1425)

TO ALL INTERESTED PERSONS:

1. on Qctober 29, 1987, the Division of Workers'
Compensation published Notice ot the Proposed Adoption of
a rule regarding hospital rates at pages 1918 to 1919 of
1987 Montana Administrative Register Issue No. 20.

2. The hearing was held on the proposed rule on
November 20, 1987 at 9:30 a.m. in Room J03 ot the Workers'
Compensation Building, 5 South Last Chance Gulch, Helena,
Montana, to recelive comments on the proposed rule,

3. The Division of Workers' Compensation adopts the
rule as proposed effective January 1, 1988.

4. The rationale for adopting this rule 18 to
establish rates for hospital services for injured workers
as required by Section 39-71-704(3), MCA, as amended by
Section 25 of Chapter 464 of Laws of 1987,

5, The adoption of this rule is authorized by Section
39-71-203, MCA, as amended by Sectlion 5 of Chapter 464 of
Laws of 1987, and extended by Section 69 of Chapter 464 of
Laws of 1987, This rule implements Section 39-71-704,
MCA, as amended by Section 25 of Chapter 464 of Laws of
1987.

6. The following c¢omments were received on the
proposed rule and considered by the division:

COMMENT : A report of rates by the Montana Hospital
Rate Review System should be accepted tor member hospitals
in lieu of a report directly from those hospltals.

RESPONSE A report of rates from MHRRS or other
agents of hospitals will be accepted but each hosplital
will still have the actual responsibility for assuring
such rates are reported.

COMMENT : Rates should be reported in summary form
rather than in detail which can become unduly burdensome.

RESPONSK: A reporting form will be provided which
will provide sufficlient summary data on which to base rate
regulation,.

COMMENT: The provision for Division approval of rates
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should be dropped and a provision substituted tor
acceptance ot rates submitted not exceeding those charged
to other than workers' compensation patlents.

RESPONSE: Section 39-71-704, MCA, requires the
division to approve maximum hospital rates.

COMMENT : Pharmacy and medical supplies should not be
included in the rate report because of their large volume,
price tluctuation and small proportion to total charges.

RESPONSE: Although pharmacy and medical supplies may
be a small portion of total hospital services, they are
signiticant medical expenses which have not been excluded
from requlation under 39-71-704, MCA.

COMMENT: Rates tor new services below the certiticate
of need threshold in Section 50-5-301, MCA, should not be
limited by the Division's rule.

REBPONSY : Such an exclusion would avoid the
regulation ot a substantial quantity ot services required
by Section 39-71-704, MCA. The division will establish
its own criteria for regqulation of new services.

COMMENY': The provision for audit of hospital
tinancial records by the Dlvision 13 unnecessary.

RESPONSE: An audit 13 a necessary tool which must be
available to assure compliance with rate regulation.
) R -

KGBERT J.
Administr

CERTIFIED TO THE SECRETARY OF STATE: December 14, 1987.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF THE ADOPTION of
of Rule I (42.2.401) relating } Rule I (42.2.401) relating
to Small Business Liability ) to Small Business Liability
Funds. } Funds.

TO: All Interested Persons:

1. On October 15, 1987, the Department published notice of
the proposed adoption of Rule I (42.2.401) relating to Small
Business Liability Funds at pages 1750 and 1751 of the 1987
Montana Administrative Register, issue no. 19,

2. The Department conducted a public hearing on November

24, 1987. No one appeared at this hearing to testify and no
written comments were received by the close of the comment peri-
od. However, John MacMaster, lLegislative Code Committee con-

tacted the Department and pointed out the need to include in our
authority section rulemaking authority for the corporation tax
area as well as the income tax area. The additional c¢itation is
15-31-501, MCA, Since this rule deals with multiple areas of
revenue, it will be placed in Chapter 2, general rules for the
Department.

3. The Department has adopted rule I (42.2.401) as proposed
with the addition of 15-31-501, MCA to the authority,

4, The authority for the rules is 15-30-305, and 15-31-501,
MCA, with an authority extension at Sec., 20, Ch. 564, L. 1987.
The rules implement 15-30-107, 15-30-127, 15-31~117, and

15-31=-118, MCA,
4 -Eﬁ;:tpuuﬂ
N
JOHN D. LaFAVER, Director
Depgartment of Revenue

Certified to Secretary of State 12/14/87.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER QOF THE REPEAL of } NOTICE OF REPEAL of ARM
ARM 42.6.101 through 42.6.108 ) 42.6.101 through 42.6.108
and ADOPTION of Rule I (42.6.109)) and ADOPTION of Rule I
relating to the Child Support. ) (42.6.109) relating to

} Child Support.

TO: All Interested Persons:

1. On October 29, 1987, the Department published notice of
a public hearing to consider the repeal of ARM 42.6.101 through
42.6.108 and the proposed adoption of Rule I (42.6.109) relating
to the Scale of Suggested Minimum Contributions for Child Sup-
port at pages 1941 and 1942 of the 1987 Montana Administrative
Register, issue no. 20.

2. The Department conducted a public hearing on December 2,
1987. No one appeared at this hearing to testify and no written
comments were received by the close of the comment period,
Therefore, the Department has repealed ARM 42.6.101 through
42.6.108 and adopted rule I (42,.6.109) as proposed.

4, The authority for the rules is 40~5-202, MCA, and the
rules implement 40-5-214, 40~5-226, and 40-5-226(8), MCA.

AA o g SV
D. LaFAVER, Director
rtment of Revenue

Certified to Secretary of State December 14, 1987.

Montana Administrative Register 24-12/24/87



-2392-

BEFORE THE SECRETARY QOF STATE
OF THE STATE OF MONTANA

In the matter of the amendment
of ARM 1.2.419 regarding 1.2.419 - FILING, COM=-
scheduled dates for the Montana PILING, PRINTER PICKUP AND
Administrative Register ) PUBLICATION FOR THE MAR

NOTICE OF AMENDMENT OF ARM

et

TO: All Interested Persons.

1. On November 12, 1987, the office of the Secretary of
State published a notice of proposed amendment of the rule
regarding the scheduled dates for the Montana Administrative
Register on page 2080 of the Montana Administrative Register,
Issue No, 21.

2. The Secretary of State has amended the rule as
proposed.

3. No comments or testimony were received.

eretary of State

Dated this 14th day of December, 1987
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTAHNA

In the matter of the adoption ) AMENDED NOTICE oF
of rules pertaining to fees ) ADOPTION OF RULE I
for filing notice of agricul- ) 44,h,107 FEES FOR FILING
tural lien and certificate of ) NOTICE OF AGRICULTURAL
information obtained by public ) LIEN

)

access,
TO: All Interested Persons.

1. The office of the Secretary of State’'s notice of
adoption published on page 2163, 1issue number 22, Montana
Administrative Register, adopted several rules, One
correction to that adoption is necessary.

2. The final notice regarding RULE (I) 44.6.107 1is
corrected as follows:

44.6.107 FEES FOR FILING NOTICE OF AGRICULTURAL LIEN
(1) Effective Nowemwber December 1, 1987, tThe secretary
of state shall charge and colTset For:
(a) and (b) remain the same.

3. This change is necessary because the notice of
adoption stated the effective date of December 1, 1987.

Dated this t4th day of December, 1987
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF ADOPTION OF AMEND-

of rules pertaining to the ) MENTS TO RULES NUMBERED

conduct of certain specific ) 44.9,202, 44.9,203, 44,9.309,

elections by mail ballot ) 44.9.312 RELATING TO PROCE-
DURES FOR CONDUCTING ELEC-
TIONS BY MAIL BALLOT

TO: All Interested Persons

1. On October 14, 1987, the Secretary of State published
notice of amendments to rules numbered H44,9.202, U4.9.203,
44,9.309 and U44.9.312 to add specific requirements for school
distriets using the mail ballot option for their elections at
page 1753, Montana Administrative Register, Issue No. 19.

2. The Secretary of State has adopted the amendments as
proposed.

3. No comments or testimony were received.

ary of State
Dated this 14th day of December 1987.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend-
ment of Rules 46.2.210 and
46.2.212 pertaining to
administrative fair hearings

) NOTICE OF THE AMENDMENT OF
) RULES 46.2.210 AND 46.2.212
) PERTAINING TO ADMINISTRA-

) TIVE FAIR HEARINGS

TO: All Interested Persons

1. On November 12, 1987, the Department of Social and
Pehabilitation Services published notice of the proposed
amendment of Rules 46.2,210 and 46.2.212 pertaining to admin-
istrative fair hearings at page 2082 of the 1987 Montana
Administrative Register, issue number 21.

2. The Department has amended Rule 46.2.210 as pro=-
posed.

3. The Department has amended Rule 46.2.212 as proposed
with the following changes:

46.2.212 JUDICIAL REVIEW Subsection (1) remains as
proposed.

Original subsections (2} and (3) remain deleted as
proposed.

(2) A BOARD OF COUNTY COMMISSIONERS MAY SEEK JUDICIAL
REVIEW OF A FINAL DECISION INVOLVING A PROGRAM FUNDED ENTIRELY
WITH COUNTY FUNDS.

f3) THE DEPARTMENT, BUT NOT THE BOARD OF COUNTY COMMIS-
SIONERS, MAY SEEK JUDICIAL REVIEW OF A FINAL DECISION INVOLV-
ING A PROGRAM FUNDED IN WHOLE OR IN PART WITH FEDERAL OR STATE
FUNDS.

(424} 1If a provider seeks judicial review, venue shall
be in the First Judicial District in and for the County of
Lewis and Clark, State of Montana.

AUTH: Sec. 53-2-201, 53-2-606, 53-4-212, 53-6-113 and
53=-7-107 MCA:; AUTH Extensicn, Sec. 113, Ch, 609, L. 1987, Eff.
7/1/87

IMP: Sec. 53-2-201 and 53-3-113 MCA

4, The Department has thoroughly considered all commen-
tary received:

COMMENT: Federal law ard regulations prohibit local agencies
from changing or disapproving the determinations of the "sin-
gle state agency" responsible for the administration of the
state's Medicaid plan., Will the county offices be allowed to
appeal Medicaid determinations without the approval of the
department?
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RESPONSE: The change in the proposed rule was never meant to
give local county offices the authority to appeal decisions
concerning programs funded in whole or in part with federal
funds. This would conflict with federal law.

Title 42, Section 1396ala) (5) of the United States Code pro-~
vides that a state's Medicaid plan nmust designate "a single
State agency to administer or to supervise the administration
of the plan." This requirement is further defined by the Code
of Federal Regulations. The regulations regquire that this
single State agency, "[m]ake rules and regulations... that are
binding upon local agencies that administer the plan." 42 CFR
§ 431.10(b)(2)(ii) (1985). When this agency is charged with
determining eligibility, cother State or local agencies that
perform services for it "must not have the authority to change
or disapprove any administrative decision of that agency, or
otherwise substitute their judgment for that of the Medicaid
agency with respect to the application of policies, rules, and
regulations issued by the Medicaid agency." 42 CFR §
431.10(e) (3) (1985).

In Montana, the Department of Social and Rehabilitation Serv-
ices is the "single state agency". The rules as proposed have
been modified to clarify this issue. The counties, however,
will still be given authority to appeal issues involving the
county general assistance or county medical assistance pro-
grams which are funded entirely with county funds.

L
L led tteiy

Difector, Social and Rehabilita-
tion Services

Certified to the Secretary of State /..,,ie. - , 1987.
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REFQRE THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend- ) NOTICE OF THE AMENDMENT OF
ment of Rule 46,12.3803 ) RULE 46.12.3802 PERTAINING
pertaining to medically } T¢C MEDICALLY NEEDY INCOME
needy income standards ) STAMDARDS

TO: All Interested Persons

1. On November 12, 1987, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of Rule 46.12.3803 pertaining to medically needy
income standards at page 2084 of the 1987 Montana Administra-
tive Register, issue number 21.

2. The Department has amended Rule 46.12.3803 as pro-
posed.
3. No written comments or testimony were received.

4. These rule changes will he effective January 1,
1988, .
o /,//
i A
vl g e )
Director, Sdcial and Rehabilita-
tion Services

Certified to the Secretary of State 4 .nmli . / % , la9g7.
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VCLUME NO, 42 OPINION WO, 42

CORPORATIONS - Application of c¢pen meeting law to
private corporation that has contract with state to
operate and maintain state property;

HISTGRICAL SOCIETY - Duty to maintain and preserve
property which it owns;

HISTORICAL SOCTETY - Power to contract with private
party:

OPEN MEETINGS - Application o¢i open meeting law to
private corporation that has contract with state to
operate and maintain state property:

PROPERTY, PUBLIC - Application of open meeting law tc
private corporation that has contract with state to
operate and maintain state property;

PROPERTY, STATE - Application of open meeting law to
private corporation that has contract with state to
operate and maintain state property; .

MONTANA CODE  ANNOTATED - Secticns 2-3~201, 2-3-203,
22-2-305, 22-3-101, 72-16-445 to 72-16-450;

MONTANA CONSTITUTION - Article II, section 9;

OPINTONS OF THE ATTORNEY GENERAL - 37 Op. Att'y Gen. No,
170 (1978).

HELD: The Daly Mansion Preservation Trust is a
public body within the meaning of the open
meeting law as it is performing a public
function and is receiving funds generated by
pubiic property.

3 December 1987

John W. Robinson

Ravalli County Attorney
Ravalli County Courthouse
Hamilton MT 59840

Dear Mr. Robinson:

You reqguested my opinion regarding the following
questions

Is a private corporation that has contracted

with the state to restore and preserve
state-owned property subject to the open
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meeting law standards set forth in section
2-3-203, MCA?

The Marcus Daly mansion and the 40 acres on which it is
located near Hamilton, Montana, were deeded to the
Montana Historical Society on December 31, 1986, The
property was transfered pursuant to sections 72-16-445
to 450, MCA, which allow transfers in kind to the
Historical Society. On that same date, an agreement was
entered into by the Historical Society, the Valley
Community Artg Council of Hamilton (hereinafter Arts
Council), and the Daly Mansion Preservation Trust,
Incorporated (hereinafter Trust). The agreement
provides for the restoration and preservation of the
Mansion by the Arts Council and the Trust. It states in
part:

The Council through the Trust as well as in
its own right, does hereby accept responsibi-
lity for the operation, stabilization and
restoration of the property known as the Daly
Mansion located in Ravalli County, Montana.

The Council through the Trust, and the Trust
itself when formed in accepting this responsi-
bility, does agree to:

1) Raise funds by:
a) conducting tours
b) organizing special events and other
promotions

c) planning commercial activities in
keeping with the special covenants
applicable to the building and its
grounds

d) applying for local, state and
national grants, donations and other
traditional channels of funding,

2) Maintain daily operational procedures-and
provide:
a) security
b) insurance
c) advertising
d) staffing
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e) maintenance

£} financial reports on a gquarterly
basis which shall be provided to the
Society

g} generally accepted commercial
procedures

h) Notwithstanding eanything contained

herein to the contrary, nc work
including maintenance, shall be done
which alters the fabric of any
structure on the real property
without the written concurrence of
the Society and provided further
that all work when authorized shall
be done in accordance with Secretary
of Interior Standard for Historic

Structures,
3) Stabilization procedures for all of the
buildings and grounds by:
a) seeking professional architectural,
engineering and contracting help
b) funding all material and labor costs
c) gseeking in-kind and donated labor

where ever possible.

4) Establishing long term goals for the
restoration of the buildings, grounds and
gardens,

8) The Council through the Trust and the

Trust itself when formed agrees to work
closely with and accept direction from
the Montana Historical Society.

The agreement provides that the "Trust shall be formally
organized and gualified under all state and federal laws
to perform the obligations herein outlined." After the
agreement was entered into the Trust was crganized as a
private nonprofit corporation.

Montana's open meeting statute is coextensive with the
constitutional right to know. Both must be considered
where there is a question of the right to attend a
meeting wherein matters of public interest are allegedly
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being discussed, 37 Op. Att'y Gen. No, 170 at 718
(1878).

Article IY, section 9 of +the Montana Constitution
provides:

No person shall be deprived of the right to
examine documents or to observe the
deliberations of all public bodies or agencies
of state government and its subdivisions,
except 1in  cases in which the demand of
individual privacy clearly exceeds the merits
of public disclosure.

Relevant Montana statutes also strongly favor open
meetings of governmental bodies. Section 2-3-201, MCa,
states that it "is the intent of this part that actions
and deliberations of all public agencies shall be
conducted openly." Section 2-3-203, MCA, provides:

(1) All meetings of public or governmental
bodies, boards, bureaus, commissions, agencies
of the state, or any political subdivision of
the state or organizations or agencies
supported in whole or in part by public funds
or expending publis funds must be open to the
public.

The corporation involved here was not created by or as a
governmental body. However, given the circumstances
under which it was formed, the nature of the Trust must
be examined.

The State of Montana has the power to contract with
private parties for the performance of some activities,
In this case a state agency, the Historical Society,
contracted with two private parties, The Historical
Society, according to section 22-3-101, MCA, was created
for, among other things, "the acquisition, perservation,
and protection of ... historical places ... and the
custody, maintenance, and operation of ... bistorical
places." Here the Historical Society contracted with
the Trust for the restoration, preservation, and general
operation of property which it now owns. The agreement
provides that in doing so, the Trust must maintain a
working relationship with the Historical Society:; the
Trust 1is +to accept direction from ‘the Historical
Society.
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The nature of the contract in this case is unique. The
Historical Society arguably has the duty to maintain and
preserve property which it owns. It also has the power
to contract with private parties for the performance of
those activities., But in so doing, it does not lose all
power and responsibility with regard to the property.
Conversely, the Trust, as a private entity, has not
gained all power over the property.

One of the duties stated in the agreement is to conduct
tours of the Daly Mansion property. The Trust collects
a fee for such tours. According to the agreement, the
Trust is also to plan "commercial activities" regarding
the property and to apply for grants, donations, and
other funding. Finally, it is to keep all funds
"generated or recelved by the Valley Community Arts
Council or the Daly Mansion Preservation Trust" and use
them for the "perpetuation of the Daly Mansion and
related grounds." Thus, in performing duties pursuant
to the agreement, the Trust is allowed to keep moneys
generated by the promotion, viewing, and enjoyment of
state property.

This interplay of private and public functions leads me
to the conclusion that the Trust is acting as a public
body within the intendment of Article II, section 9 of
the Montana Constitution and section 2-3-203, MCA.
Although this issue has not arisen in Montana, courts in
other states have determined the applicability of open
meeting laws based on such factors as the funding,
membership, and public or nonpublic nature of an
assocliation's functions and activities. See Hunerjager
v. Dixie Electric Membership Corporation, 434 So. 2d 590
(La. Ct, App. 1983) (corporation that receives no public
funds and that is not involved in a direct governmental
function is not a public body within open meeting law
definition); Seghers v. Community Advancement, Inc., 357
So. 2d 626 (La. Ct., App. 1978) {(corporation organized to
perform governmental function, supported by tax-derived
funds, is subject to open meeting law); Perlongo v.
Iron River Cooperative TV Antenna Corporation, 332
N.w.2d 502 (Mich. Ct. App. 1983) (corporation given a
nonexclusive franchise to operate within a city is not
subject to open meeting law); Courier-Journal and
Louisville Times Company v. University of Louisville
Board of Trustees, 596 S5.W.2d 374 (Ky. Ct. App. 1979)
(university foundation must hold copen meetings as long
as bylaws require quorum of the members of a public
agency) .
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My conclusion that the meetings of the private
corporation involved here are subject to the open
meeting law of Montana does not preclude a different
conclusion  where a corporation is involved in
nongovernmental activities. Here the Trust's functions
and activities involve state-owned property and
therefore its operations are permeated with state
concerns. The public's right to know requires that the
Trust's meetings be subject to the open meeting law.

THEREFQRE, IT IS MY OPINION:

The Daly Mansion Preservation Trust is a public
body within the meaning of the open meeting law as
it is performing a public function and is receiving
funds generated by public property.

truly yours,

MIKE GREELY
Attorney General
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VOLUME NO. 42 CPINION RO, 43

HIGHWAYS ~ Department of Revenue not a zoning authority
which may designate an area commercial for outdoor
advertising purposes:

LAND USE - Acreage in a =zoning district must be one
contiguous 40-acre parcel;

REVENUE, DEPARTMENT OF - ©N¢ zoning authority to
designate an area commercial for outdoor advertising
purposes;

MONTANA CODE ANNOTATED - Title 15; sections 15-1-101,
15-1-201(1) {b), 15-1-201(6)(a), 15-8-101, 75-15-101 to
75-15-223, 75-15-103(Z}, 75~15-111, 76-2-101 to
76-2-412, 76-2-101(3).,

HELD: 1. A '"commercial" designation given by the
Devartment of Revenue for assessment purposes
is not applicable to section 75-15-111, MCa,
because the Department of Revenue is not a
bona fide zoning authority which may designate
an area commercial for cutdoor advertising
purposes.

2, Secticn 76-2-101(3), MCA, requires that the
acreage in a zoning district be one contiguous
40-acre parcel.

7 December 1987

M. Shaun Donovan

Mineral County Attorney
Mineral County Courthouse
Superior MT 59872

Dear Mr. Donovan:

You have asked my opinion on two gquestions which I have
rephrased as follows:

1. Whether the “commercial" desigration
given by the Department of Revenue for
assessment purposes 1is applicable to
section 75-15-111, MCA, which permits
outdoor advertising in areas zoned
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commercial by a bona fide state, county,
or local zoning authority.

2, Whether section 76-2-101(3), MCA,
requires that the acreage in the =zoning
district he one contiguous 40~acre
parcel.

The statute in issue in the first question is section
75-15-111, MCA, which states in pertinent part:

{1}  outdoor advertising may not be erected or
maintained which 1is within 660 feet of the
nearest edge of the right-of-way and which is
visible from any place on the main-traveled
way of an interstate or primary system except:

(d) signs, displays, and devices located in
areas which are zoned industrial or commercial

by a bopa fide state, county, or local zoning
authority:

{e} signs, displays, and devices located in
unzoned commercial or industrial areas, which
areas shall be determined from actual land
uses and by agreement between the department
of highways and the secretary [of the United
States Department of Transportation] and
defined by rules adopted by the [state
highway] commission. The exception granted by
this subsection shall not apply to signs,
displays, and devices located within an
unzoned area in which the commercial or
industrial activity used in defining the area
has ceased for a period of 9 months.
[Emphasis added.]

While the exception defined in subsection (e} might come
into play depending upon facts not available in this
opinion request, the central issue raised hv the first
guestion is whether the Department of Revenue is a bona
fide zoning authority., . Althouch the phrase "bona fide
zoning authority" is neot defined in the code, careful
review of the planring and zoning statutes, §§ 76-2-101
to 412, MCA, and Title 15, MCA, pertaining to taxation,
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suggests that the Department of Revenue is not a state
zoning authority.

The Department of Revenue 1is charged with the
responsibility of supervising "the administration of the
assessment and tax laws of the state."
§§ 15-1-201(6) {a), 15-8-101, MCA. The Department of
Revenue classifies property because it is charged to
"adopt rules specifying which types of property within
the several classes are considered 'comparable property'
as described in 15-1-101." § 15-1-201(1) (b}, MCA.

The "commercial" designation assigned by the Department
of Revenue is intended to assist in the implementation
of +the Department's classification system. Section
15-6-101, MCA, is most clear in liniting the
applicability of the Department's labels:

(1} BAll property in this state is subject to
taxation, except as provided otherwise.

(2) For the purpose of taxation, the taxable
property in the state shall be classified in
accordance with this part. [Emphasis added.)

In short, the taxation statutes directly state that the
assessment classifications are made only for tax
purposes. To extend the applicability of the tax
assessment scheme to zoning restrictions would be an
improper reading of the intent of taxation statutes.

The statutes on landscape management, which include the
ocutdoor advertising laws, also support this conclusion.
Section 75-15-103(2), MCA, a definitional statute,
states:

"Commercial or industrial zone” means an area
which is wused or reserved for business,
commerce, or trade pursuant to comprehensive
local zoning ordinances or regulations or
enabling state legislation or state
legislation itself, including highway service
areas lawfully zoned as highway service zones,
where the primary use of the land is or is
reserved for commercial and roadside services,
other than outdoor advertising, to serve the
traveling public. (Emphasis added.]
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Nowhere in the sections on landscape management,
§§ 75-15-101 to 223, MCA, or anywhere elsge in the code,
is mention made of any zoning authority given to the
Department of Revenhue.

Therefore, it is my opinion that the Department of
Revenue 1s not a bona fide zoning authority. A
"cormercial® designation given by the Department is for
agsessment purpeoses only, and, hence, the designation
cannot be applied to section 75-15-111, MCA,

The second issue raised is whether section 76-2-101(3}),
MCA, reguires that the acreage in the zoning district be
one contiguous parcel., The answer is found in a direct
reading of the language of the statute:

(1) Whenever the public interest or
convenience may require and upon petition of
60% of the freeholders affected thereby, the
board of county commissioners is hereby
authorized and empowered to order and create a
planning and zoning district and to appoint a
commission consisting of five members.

(2) No such planning or zoning district may
be created in an area which has been zoned by
an incorporated city pursuant to 76-2-310 and
76~2-311,

(3) For the purposes of this part, the word
"district” shall mean any area that consists
of not less than 40 acres. [Emphasis added.]

The statute requires that +the area in the zoning

district consist of not less than 40 acres. The clear
conclusion to be drawn from this language is that the
40 acres be contiguous. The suggestion that the

digtrict can be cobbled together from separate and
detached blocks of property directly contradicts the
intention of a zoning scheme, which is to provide for an
area's organized development. The planning and zoning
chapter, §§ 76-2-101 to 412, MCA, neither contemplates
nor sanctions such a palpable evasion of its statutory
purposes. See Montana Wildlife Federation v. Sager, 37
St. Rptr. 1897, 1907, 620 P.2d 1189, 1199 (1980) ("[al]
statute will not be interpreted to defeat its evident
object or purpose; the objects sought to be achieved by
the legislation are prime consideration in interpreting
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statuteg"); State ex rel., Florence-Carlton School
District No. 15-6 v. Board of County Commissioners, 1E0
Mont, 285, 29I, 590 P.2d 602, 605 (1978} ("[l]legislation
enacted for the promotion of public health, safety, and
general welfare, is entitled to 'liberal construction
with a view towards the accomplishment of its highly
beneficent objectives'."). In light of these
parameters, it is my opinion that a direct reading of
section 76-2-101(3), MCA, reguires that the acreage in a
zoning district be one contiguous 40-acre parcel.

THEREFORE, IT IS MY OPINION:

1. A "commercial" designation given by the
Department of Revenue for assessment purposes
is not applicable to section 75-15-111, MCA,
because the Department of Revenue 1is not a
borna fide zoning authority which may designate
an area commercial for outdoor advertising
purposes.

2. Section 76-2-101(3), MCA, requires that the
acreage in a zoning district be one contiguous
40-acre parcel,

Very truly yours,

IKE GREELY
Attorney General

Montana Administrative Register 24-12/24/87



~2409-

VOLUME NO, 42 OPINION NO. 44

CONFLICT QF INTEREST - No inherent conflict when school
board trustee is employed by private school;

PIIBLIC QFFICERS - No inherent conflict of interest when
school board trustee is employed by private school;
SCHOCL BOARDS - No inherent conflict of interest when

trustee is employed by private school;
MONTANA CODE ANNOTATED - Sections 2~2-101, 2-2-103 to
2-2-105, 20-9-204, 45-7-401.

HELD: A member of the board of trustees of a public
school district may serve in a position of
employment at a private school located within
the public school district,

8 December 1987

Robert M., McCarthy

Butte~Silver Bow County Attorney
Butte-Silver Bow County Courthouse
Butte MT 59701

Dear Mr., McCarthy:
You have reguested my opinion on the following guestion:

May a member of the board of trustees of a
public school district serve in a position of
employment at a private school located within
the boundaries of the public school distriet?

Your question concerns a potential cornflict of interest
where a school board trustee also works for a private
school. Section 20-9-204, MCA, specifically concerns
conflicts of interest of trustees and provides in part:

{1) It is unlawful for any trustee to:
(a) have any pecuniary interest, either
directly or indirectly, in any contract made

by him in his official capacity or by the
board of trustees of which he is a member: or
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{(b) be employed in any capacity by the school
district of which he is trustee.

This statute does not prohibit a school board trustee
from being employed by a private schoel, Thus, I
conclude that the situation you have presented does not
constitute a conflict of interest under section
20-9-204, MCA.

I also find no viclation of +the relevant statutory
guidelines found in Title 2, chapter 2, part 1, MCA,
regarding standards of conduct. These statutes "set
forth a code of ethics prohibiting conflict between
public duty and private interest as required by the
constitution of Montana." § 2-2-101, MCA.

Section 2-2-103, MCA, sets forth a public official's
responsibility to act in the public trust and for the
benefit of the people of the state. Section 2-2-104,
MCA, provides rules of conduct for public officers and
lists acts which constitute a breach of fiduciary duty.
A public officer breaches his fiduciary duty if he
discloses or uses confidential information acquired in
the course of his official duties in order to further
substantially his personal economic interests.
§ 2-2-104(1) (a), MCA. A breach also occurs if he
accepts a gift which would tend to improperly influence
a reasonable person in his position to depart from the
faithful discharge of his duties, or which he knows or
should know under the circumstances is primarily for the
purpose of rewarding him for official action he has
taken. § 2-2-104(1) (b), MCA.

Section 2-2-105, MCA, sets forth ethical principles
which are intended as guides to conduct and do not
constitute violations as such of the public trust. It
provides in part:

(2)° A public officer or employee should not
acquire an interest in any business or
undertaking which he has reason to believe may
be directly and substantially affected to its
econcomic benefit by official action to be
taken by his agency.

(3) A& public officer or employee should not,

within the months following the voluntary
termination of his office or employment,
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obtain employment in which he will take direct
advantage, unavailable to others, of matters
with which he was directly involved during his
term cor employment. These matters are rules,
other than rules of general application, which
he actively helped to formulate and
applications, c¢laims, or contested cases in
the consideration of which he was an active
participant,

(4) A public officer or employee should not
perform an official act directly and
substantially affecting a business or other
undertaking to its economic detriment when he
has a substantial financial interest in a
competing firm or undertaking.

There is no direct link between being employed by a
private school and acting as a school trustee for a
public school district. I conclude that the mere fact
that a school trustee is employed by a private school
results in no inherent conflict of interest, ethical
problem, or breach of fiduciarv duty under the petrtinent
statutes, If a breach of duty by a member of the board
of trustees should occur, remedies are provided in the
statutes. §§ 2-2-103, 45-7-401, MCA.

THEREFORE, IT IS5 MY OPINION:
A member of the board of trustees of a public
school district may serve in a position of
employment at a private school located within the
public school district.

truly yours,
-

MIKE GREELY
Attorney General
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VOLUME NO, 42 CPINION NO. 45

CHILD ABUSE ~ Duty of county attorney to represent
Department of Family Services in child abuse
precceedings;

COUNTY ATTORNEYS - Responsibilities in child abuse,
neglect, and dependency proceedings;

FAMILY SERVICES, DEPARTMENT OF - Duty of county attorney
to represent department in child akuse, neglect, and
dependency proceedings;

STATE AGENCIES - Duty of county attorney to represent
Dapartment of Family Services in child abuse, neglect,
and dependency proceedings;

MONTANA CODE ANNQTATED ~ Title 41, chapter 3; sections
7-4-2716, 7-4-2717, 41-3-401, 53-2-303;

OPINIONS OF THE ATTORNEY GENERAL - 41 Op. Att'y Gen.
No, 34 (1985} .

HELD: It is the duty of the county attorney to
represent the Department of Family Services in
child abuse, neglect, and dependency

proceedings under the provisions of Title 41,
chapter 3, MCA,

14 December 1987

Gene Huntington, Director
Department of Family Services
P.O. Box BOO05

Helena MT 59604

Dear Mr. Huntington:

You have asked me to clarify the role cf the county
attorney in child abuse and neglect proceedings
following the enactment of House Bill 325 by the 1987
Legislature.

HB 325 (1987 Mont. Laws, ch. 609) reorganized the
executive branch of state government by creating the
Department of Family Services (the department) and
transferring the responsibility for providing child
protective services from the Department of Social and
Rehabilitation Services and the county welfare
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departments to the new department, effective July 1,
1987. Your inquiry arises from the fact that HB 325 did
not amend section 53-2-303, MCA, which requires the
county attorney to be the legal advisor to the county
welfare board and to render legal services to the county
welfare department. You ask whether the Legislature's
failure to include a reference to the new Department of
Family Services in section 33-2-303, MCA, means that the
county attorney is not required to represent the
department in child abuse and neglect proceedings,

The duties of county attorneys are set forth in sections
7-4-2711 to 2717, MCA. Section 7-4-2716(1), MCA,
provides that the county attorney must "represent the
state in all matters and proceedings to which it is a
party or in which it may be beneficlally interested, at
all times and in all places within the limits of his
county." Section 7-4-2717, MCA, requires the county
attorney to perform "such other duties as are prescribed
by law."

To make effective the transfer of authority in child

protection matters to the new department, the
Legislature considered and amended numerous statutes,
including section 41-3-401, MCA. However, the

Legislature retained subsection (1) of section 41-3-401,
MCA, which provides that the "county attorney, attorney
general, or an attorney hired by the county welfare
department or office of human services shall be
responsible for filing all petitions alleging abuse,
neglect, or dependency,"” In 1985 the Legislature
amended this statute by giving authority to file such
petitions to the attorney general and to specially
retained attorneys in addition to the county attorney.
1985 Mont. Laws, ch. 659. But, importantly, the
Legislature did not relieve the county attorney from his
responsibility for filing abuse, neglect, or dependency
petitions. I agree with your view that the county
attorney remains primarily responsible for filing the
petitions and that the attorney general or specially
retained attorney would act under section 41-3-401(1),
MCA, only when the county attorney does not act because
of absence, illness, differences in policy, personal
conflicts, pressure of official business, or similar
reason. See, e.g., 41 Op. Att'y Gen. No. 34 (1985).
This responsibility continues irrespective of the
transfer of child protective services to the Department
of Family Services under HB 325.

24-12/24/87 Montana Adminlstrative Reglster



-2414~

The Legislature has alsc made clear its intention that
county attorneys have a major role in child abuse,
neglect, and dependency matters through other statutory
provisions. The Department of Family Services is
required to notify the county attorney of all reports of
suspected child abuse or neglect. § 41-3-201, MCA. The
county attorney may convene an interdisciplinary child
protective team and is a member of the team.
§ 41-3-108, MCA. If the evidence indicates violation of
the criminal code, the county attorney is responsible
for filing appropriate charges against the alleged
offender, § 41-3-106, MCA. The county attorney has
authority to remove a youth believed to be in immediate
or apparent danger and to place the youth in a
protective facility. § 41-3-301, MCA. The county
attorney may direct law enforcement agencies to conduct
investigations and furnish reports concerning the
alleged abuse or neglect. § 41-3-401(1), MCA. The
county attorney may file a petition for temporary
investigative authority and protective services.

§ 41-3-402, MCA. These statutes lead me to conclude
that HB 325 did not change the role of the county
attorney in child abuse, neglect, and dependency

proceedings. The county attorney must represent the new
department in such proceedings.

THEREFORE, IT IS MY OPINTON:
It is the duty of the county attorney to represent
the Department of Family Services in child abuse,
neglect, and dependency proceedings under the
provisiong of Title 41, chapter 3, MCA.

truly yours,

MIKE GREELY
Attorney General
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or rapeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenuer are reviewed only in regard to the procedural
reﬁuirements of the Montana Administrative Procedure Act. The
Committee has the_authorliy to make recommendations to an agency
ragarding the adoption, amendmnf, or repeal of a rule or to
request that <the agency prepare a statemeynt o: the estimated
economic impact of a proposal. .I" addition, the Committee may
poll the members of tha Legislature to deiﬁernina if a proposad
rule is coneistent with the intent of the Legislature or, during
a legislative session, introduce a billlupea'l‘inga rule, or
directing an annc} to adopt or amend ‘a' rule, or a Joint
Resolution reébnmenélng that an agancj adopt ér amend a rule,

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to briqg to the Com;ttee's attention . ény
difficulties witl'; the existing or proposad rulea, - The ‘address
1s Room 138, Montana State Capitol, Helena, Momtana 59620.

‘Montana Administrative Register 24-12/24/87
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Adminigtrative Rules of Montana (ARM) is a
looseleaf compllation by department of all
rules of state departments and attached boards
presently in effect, except rules adopted up teo
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney  General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of -Montana (ARM):

Known
Subject
Ma tter

Statute
Number and
Department

1. Consult ARM topical index, volume 16,
Upda te the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which list MCA section numbers and
corresponding ARM rule numbers.

Montana Administrative Register 24-12/24787
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inelusion in the ARM. The ARM is updated through June 30,
1987, This table includes those rules adopted during the
period June 30, 1987 through September 30, 1987 and any
proposed rule action that is pending during the past 6 month
period, (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, ineclude the contents of this issue
of the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, - it is
necessary to  check the ARM updated through June 30, 1987,
this table and the table of contents of this issue of the
MAR. '

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at  whieh the action 1is
published in the 1987 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

Blind Vendors' Bidding Preference, p. 1730, 250
-V and other rules - Use of State's

Telecommunications Systems and Facilities, -

Approval of 1Installations, Modifications or

I
I

Removal of Telecommunications Systems - Use of
Systems, p. 1229, 2086

I-VII Overtime and Compensatory Time in Lieu of
Overtime Compensation, p. 272, 769

2.5.201 and other rules - Purchasing - Definitions -
Department Responsibilities - Delegation of

Purchasing Authority - Competitive Sealed Bids
and Proposals - 3Small Purchases of Supplies and
Services, p. 799, 2144

2.5.201 and other rules - Contracting for Supplies and
Services, p. 1151, 1961

2.21.605 and other rules - Holidays for State Employees,
p. 1848

2.21.804 and other rules ~ Sick Leave Fund, p. 733, 1202

2.21.1501 and other rules - Administration of Compensatory
Time for Employees Exempt from the Federal Fair
Labor Standards Aet (FLSA), p. 278, 767

2.21,6706 and other rules - Employee Incentive Award
Program, p. 505, 1337

(Public Employees' Retirement Board)

I-I11 and other rules - Salary and Service Credits for
Retirement Systems - Qualifying Out=-of=-state
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-2418-

Service in PERS - Purchasing Military Service in
the Sheriffs' Retirement System - Granting Full
Service Credit for Temporary Service Reductions,
p. 617, 1338

(Teachers' Retirement Board)

T-1X and other rules - Teachers' Retirement System,
p. 1600, 2233

(Workers' Compensation Judge)

2.52.310 and other rule - Procedural Rules - Time and
Place of Trial - Appeals, p. 1149, 1618

AGRICULTURE, Department of, Title &4

I Assessment of Fees for Financial Consulting and
Debt Mediation, p. 803, 1342

I-11 and other rules - Produce Wholesalers - Itinerant
Merchants - Establishing Bond Equivalents,
p. 622, 1341

I-1I Emergency Rule - Creating a Quarantine to Prevent

the Entry of Varroa Mite Infested Honeybees into
Montana, p. 1963

I-VI Emergency Rules - Cropland Insect and Spraying
Program, p. 771

I-VII Administration of the Honey Bee Program, p. 1855

I-VII Rodenticide Grants Program - Collection of Fees,
p. 510, 880

I-XI Emergency Rules - Administration of the Alfalfa
Leaf~cutting Bee Program, p. 580

I-XI Administration of the Alfalfa Leaf-cutting Bee
Program, p. 1232, 1§65

4.4.,302 and other rules - Administration of Claims
Against State Hail Insurance, p. 1861

4.5.110 and other rules - Regulation of Noxious Weed

Seeds and Seed Merchandising Licenses, p, 1859

4.12.1012 snd other rule - Increasing the Fees Charged for
3ampling, Inspection and Testing of Grains at the
3tate Grain Laboratories, p. 53, 252

4,12.1806 Collection of Fees for Produce Inspections,
p. 805, 134D

4,12.3501 and other rule - Grading of Certified Seed
Potatoes, p. 193, 368

4,12,3503 Emergency Amendment - Grading of Seed Potatoes
Having Hollow Heart Condition, p. 475

STATE AUDITOR, Title 6

I Defining Promotional or Developmental Stage,
p. 351, 774

I Emergency Rule - Defining Promotional or
Developmental Stage, p. 369

I-IV Grgup Coordination of Benefits, p, 940, 1371,
1766

I-VII Independent Liability Funds, p. 1864
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I-IX Periodie Payment of Quarterly Premium Taxes,
p. 1868 .
I-X Health Maintenance Organizations, p. 1238, 1770

COMMERCE, Department of, Title §

(Board of Architects)

8.6,405 and other rules - Reciprocity -~ Individual Seal -~
3tandards of Professional Conduct and Activities
Constituting Misconduct, p. 1648, 253

8.6.4813 Fee Schedule, p. 2213

(Board of Barbers)

8,10.1006 Procedure Upon Gompletion, p. 627, 1205

(Board of Chiropractors)

8.12.607 and other rules -~ Unprofessional Conduet = Code
of Ethica « Diseiplinary Actions - Independent
Medical Evaluations - Consultations, p. 2215

(Board of Chiropractors)

8.12.603 Examinations, p. 2122

8.12.606 and other rule - Renewals - Contlnuing Education
- Inactive Status, p. B08, 1343

(Board of Dentistry)

8.16.602 and other rules - Allowable Functions for Dental
Hygienists and Dental Auxiliaries - Prohibition -
Permit Required for Administration of Facility -
Minimum Quallfying Standards - Facility
Standards, p. 1654, 155

(Board of Hearing Aid Dispensers)

8.20.401 and other rules ~ Traineeship Requirements and
Standards - Fees - Certified Hearing Aid
Audiologists, p. 128, 371

8.20,401 Traineeship Requirements and Standards -

"Trainee® Designation, p. 514
(Board of Horse Racing)
8.22.501 and other rules - Definitions - General
Requirements -~ Claiming, p. 353
8.22,1804 Emergency Amendment - Twin Trifecta, p. 586
8.22.1804 Twin Trifeeta, p. 739, 1619
(Board of Landscape Architects)

8.24.405 and other rule - Examinations - Renewals,
p. 2124
(Massage Therapists)
8.26,101 and other rules =-Board Organization -~ Procedural

Rules - Substantive Rules, p. 356, 697

(Board of Medical Examiners)

8.28.420 Fee Schedule, p., 2127

(Board of Morticians)

I and other rules - Transfer or Sale of Mortuary
License - Board Meetings and Fee Schedule,
p. 1251, 2088

8.30.,407 Fee Schedule, p. 194, 477

(Board of Nursing)

I and other rules « Verification of License to
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(Board of
8.34,403

8.34.414
(Board of
8.36.409

(Board of
8.39.401

(Board of
8,40, 40k
(Board of
8.42,403
(Board of
8.48.1105
(Board of
8.50.423

(Board of
I
8.58.411
8.58.411
8.58.415A
8.58.,419

(Boerd of
8.61.402

8.61.404

(Building
8.70.101

8.70.1401

~2420-

Another State ~ Application for Recognition -
Certificate of  Nurse-Midwifery - Renewals,
p. 1253, 1620

Nursing Home Administrators)
and other rules =~ Board Meetings ~ Publie
Information - Examinations - Continuing Education
- Fee Schedule - Reinstatement, p. 223, 1206
Examinations, p. 2129

Optometristas)
and other rules - Fee Schedule -« Therapeutic
Pharmaceutical Agents, p. 1718, 2234

Qutfitters)
and other rules -~ Board Organization - Procedural
Rules = Public Participation - Qutfitters
Standards and Requirements, p. 1870

Pharmacy)
and other rule - Fee Schedule - Fees, p. 227, 478

Physical Therapy Examiners)
Fees, p. 2220

Professional Engineers and Land Surveyors)
Fee Schedule, p. 810, 1555

Private Security Patrolmen and Investigators)
and other rules ~ Definitions - Temporary
Employment Without Identification Card - Resident
Manager and Qualifying Agents -~ Identification
Pooket Card - Insurance Requirements -
Termination of Business - Fee Schedule -
Assessment, p. 629, 1779

Realty Regulation)
Continuing Education, p. 1545, 157
Fee Schedule, p, 1256, 1607, 2089
Fee Schedule - Late Renewals, p. 1720, 2236
Continuing Education, p. 634, 1780
Suspension or Revocation - Violation of Rules -
Unworthiness or Incompetency, p. 229, 588

Social Work Examiners and Professional Counselors)
and other rules - Licensure Requirements -
Applications < Hours, Credits and Carry Over -
Noncompliance -« Fees, p. 1721
and other rules - Fee Schedule - Hours, Credits
and Carry Over - Accreditation and Standards -
Reporting Requirements - Noncompliance - Annual
License Renewal, p. 231, 479

Codes Bureau)
and other rules - Incorporation by Reference of
Building Codes =~ Extent of Local Programs -
Plumbing Fixtures - Permits - 3Standards - Fees -~
Recreational Vehieles, p. 1725, 2237
Application for Fireworks Wholesaler Permit,

p. 1735

(Passenger Tramway Advisory Council)

8.72.101

and other rules - Tramway Rules - ANSI Standards,
p. 1159, 1621
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(Bureau of Weights and Méasures)

8.77.101

Scale Pit Clearance, p. 196, 589

(Milk Control Bureau)

8.79.301

Licensee Assessments, p. 56, 310

(Financial Bureau)

8.80.501

Application for Satellite Terminal Authorization,
p. 1527, 1968

(Board of Milk Control)

8.86.301
8.86.301
8.86.301

Notice of Public Hearing for a Statewide Pooling
Arrangement With a Quota Plan as a Method of
Payment of Milk Producer Prices, p. 1737

Formula for Fixing the Class I Producer Price,

. 235

Speeial Wholesale Prices and Formulas for Fixing
the Class II and III Producer Prices, p. 402, 881
Emergency Amendment - Pricing Rules - Class I
Price Formula, p. 2238

(State Banking Board)

8.87.203

Emergency Rule ~ Chartering of State Banks
Without Notice, p. 1065

and other rule - Application Procedure for a
Certificate of Authorization for a State
Chartered Bank - State Bank Organized for Purpose
of Assuming Deposit Liability of Any Closed Bank,
p. 1529, 1970

(Local Government Assistance Division)
I

I-III

8.94.101
(Montana
8.97.308
§.97.402

8.97.406
8.97.409
8.97.802

Administration of the 1987 Federal Community
Development Block Grant (CPBG) Program, p. 357,
1207

Approval and Administration of Contracts of
Audits of Local Government Units, p. 1745, 480
Minimum Contents of Loc¢al Subdivision Regulations
Adopted Under the Montana Subdivision and
Platting Act, p. 1742

Economic Development Board)

Rates, ©Service Charges and Fee Schedule - Rate
Reduction Fee, p. 1998, 202

and other rules - Criteria for Determining
Eligibility - Bonds and Notes of Board - Loan
Loss Reserve Account for the Instate Investment
Fund -~ Application and Financing Fees, Costs and
Other Charges -~ Taxable Revenue Bond Program =
Terms, Interest Rates, Fees and Charges -
Application Procedure to Become a "Certified"
Montana Capital Company - Application Procedure
to Become a "Qualified" Montana Capital Company,
p. 636, 1070

Economie Development Linked Deposit Program,
p. 405, 1210

Loan Participation - Working Capital, p. 1609,
2145

and other rules - Definitions - Applications -
Tax Credits, p. 1874, 2241
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(Hard-Rock Mining Impact Board)

8.104.203A Definitions, p. 1161, 1731

(Aeronautics Division)

8.106.,5602 Liability Insurance Requirements, p. 812, 1344
(Board of Housing)

8.111.202 Meetings of the Board of Housing, p. 240, 483
(Montana Science and Technology Development Board)

§.122.101 and other rules - Investments by the Board,
p. 2018 .

(Video Gaming Control Bureau)

I-III and other rule -~ Emergency Rules - Licensing
Video Gaming Machines, p. 1067

T-VIII and other rules - Licenses and Software
Specifications for Video Gaming Machines - Policy
- Definitions - Application for License -
Licensee Qualifications - Denial - Judicial
Review - Quarterly Reporting Requirements -
Record Retention Requirements - General
Specifications for Machines - Software
Specifications - Restrictions - Prohibited
Machines - Possession of Unlicensed Machines -
Location - Approval by Department =~ Repairing
Machines - Ingpection and Seizure -
Transportation - Registration of Manufacturers,

Suppliers or Distributers, p. 1258, 1973

(Montana State Lottery Commission)

I-XXXTII Operations of the Montana State Lottery
Commission, p. 407, 883

8.,127.1201 Prizes, p. 1279

EDUCATION, Title 10

(Superintendent of Public Inatruction)

I-III Special Education Transportation, p. 1003, 1383

I-IX Establishment of Clearing Accounts for Use in
School Districts, p. 1745

10.43.101 and other rules - Operation of Postsecondary

Vocational-Technical Centers, p. 1743

(Board of Public Education)

I Student Transportation for the Montana School for
the Deaf and Blind, p. 1372, 2146

10.55.4054 Gifted and Talented, p. 130, 591

10.57.102 and other rules - Definitions ~ Correspondence,
Extension and Inservice Credit - Reinstatement =
Class 1 Professional Teaching Certificate - Class
2  Standard Teaching Certificate - Class '3
Administrative Certificate, p. 130, 591

10.57.301 angd other rule - Endorsement Information - Class
3 Administrative Certificate, p, 2131

10,.57.601 and other rules - Request to 3uspend or Revoke a
Teacher or Specialist Certificate: Prelipinary
Action - Notice and Opportunity for Hearing Upon
Determination that Substantial Reason Exists to
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Suspend or Revoke Teacher or Specialist
Certificate - Hearing in Contested Cases - After
Hearing by Member of Board/Hearing Examiner/Board
of Publie Education - Appeal from Denial of a
Teacher or Specialist Certificate -
Considerations Governing Acceptance of Appeal -
Hearing on Appeal, p. 515, 1211

10.64.301 and other rules - Minimum Standards for School
Buses, p. 1752, 104, 158

(Montana State Library Commission)

10.101,101 and other rules - Montana Library Services
Advisory Council - Library Services and
Construction Aet (LSCA) Grants, p. 302, 1622

10.101.203 and other rules - Organizational and Procedural
Rules - General Policy and Publie Library
Development, p. 283, 741, 1624

FAMILY SERVICES, Department of, Title 11

I-III Designation of Local Services Areas and Local
Youth Services Advisory Councils, p. 1382, 1784

I-VIII Confidentiality of Case Records Containing
Reports of Child Abuse and Neglect, p. 949, 1980

I-VIII Temporary Rules - Youth Placement Committees,
p. 1163, 1556

I-VIII Youth Placement Committees, p. 1169, 1625

I-XTIT Procedures for Rulemaking - Declaratory Rulings -
Contested Case Hearings, p. 1374, 1782

I-XXVI Licensing Requirements for Youth Detention
Facilities, p. 2037

11,7.501 Foster Care Review Committees, p. 1879

11.12.101 and other rule - Substitute Care Placement

Budgets, p. 2133
46.5,922 Child Day Care Centers, p. 1175

FISH, WILDLIFE AND PARKS, Department of, Title 12

I Exclusion of Certain Flotation Devices from the
Statutory Definition of "Vessel", p. 307, 889

I-VII Collection of Fees for Costs Associated with
Preparation of Environmental Impact Statements,
p. 359, 886

I-VIII Rules Regulating Fishing Contests, p. 959, 1627

12.6.701 Personal Flotation Devices and Life Preservers,
p. 308, 1072

12,.6.,703 Limit the Requirements For Fire Extinguishers on

Small Motorboats and Vessels, p. 363, 1073
12,6.901 Establishing a No Wake Speed on Portions of
Harrison Lake, p. 242, 1557
12.6.901 Prohibiting Motor or Engine Operated Vessels on
the Bighorn River from Afterbay Dam to the
Bighorn Access Area, p. 244, 1480
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Water Safety Regulations - Closing Crystal Lake
in Fergus County to Motor-Propelled Water (Craft
and to Establish a No«Wake Speed Limit on
Portions of Lake Kookanusa on Cripple Horse Bay,
p. 955, 2242

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I

I-XLIX

16.6.301

16.8.704
16.8.820
16.8.937
16,8.937

16.20.210
16.32.101

16.35.102

16. 44,102

16.44,.102

16.44,102

16.44,103

24-12/24/87

Licensing and Certification  of Hospitals -
Hospital Protocols for Organ Procurement,
p. 1384, 1786

and other rules - Control Measures to Prevent the
Spread of Communicable Diseases, p. 816, 964,
2147

and other rules - Records and Statisties - Birth
Certificates -~ Marriage Applications « Death and
Fetal Death Certificates, p. 997, 1481

and other rules - Air Quality - Testing and Air
Quality Permits, p. 2000, 159

Air Quality Standards for Sulfur Dioxide, p. 742,
815, 1482

and  other rules - Amendment of Federal Agency
Rule Presently Incorporated by Reference, p. Thd
and .other rules -~ Air Quality Models - Fuel
Burning Equipment =~ New Source Performance
Standards -~ Emission Standards for Hazardous Air
Pollutants - Lewis & Clark County Clean Air
Ordinance, p. 2135

Frequency of Bacteriological Sampling, p. 58, 311
and other rules « Review of Certificates of Need
for Health Care Facilities, p. 641, 1074

and . other rules - End-stage Renal Disease -
Application Procedures - Benefit Periods - Non=-
financial Eligibility Requirements - Eligible
Services and Supplies - Non-eligible Services -
Conditions on Paying Claims, p. 1387, 1790
Hazardous Waste -~ Consolidation and Updating
Incorporations “by Reference of Federal Agency
Rules Contained in Chapter U4 of Title 16 of the
Administrative Rules of Montana, p, 1, 203

and other rules - Hazardous Waste Management,
p. #17, 775

and other rules - Hazardous Waste Management -
Federal Regulatory Changes Pertaining to Closure
and Post-closure Requirements - Access to Public
Records - Transfer Facilities - Commercial
Transfer Facilities Holding Hazardous Wastes for
Ten Days or Less, p. 1881

and other rules - Hazardous Waste Management -

Permitting = Counting Hazardous Wastes -
Requirements for Recyeled Materials -
Incorporating Appendices - Redefining Generator
Categories « Creating Requirements for
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Conditionally Exempt Small Quantity Generators -
Registration and Fee Requirements for Generators
and Transporters - Accumulating Hazardous Wastes

~ Annual Reporting, p. 60, 255

HIGHWAYS, Department of, Title 18

I 3pecial Vehicle Combinations, p. 747, 1484
1 Display of Monthly or Quarterly GVW Fee Receipts,
p. 1000, 1483

INSTITUTIONS, Department of, Title 20

20.3.202 and other rules - Certification and Evaluation of
Alcohol Programs, p. 1906

20.14,106 Admission Criteria to the Montana Center for the
Aged, p. 246, 484

20.25.101 and other rules - Revision of the Board of
"Pardons Rules, p. 753"

JUSTICE, Department of, Title 23

I-II Exemption from the Seatbelt Use Act, p. 2058

I-XIX Implementation of the Victims Compensation Act by
the Crime Victims Unit and Division of Crime
Controld, p. 1391, 1793

23.3.118 and other rule - Vision Tests - Vision Standards
for Driver Licenses, p, 1002, 1611

23.3.133 and other rules - Licensing of Commercial Motor
Vehiele Operators, p. 1399

23.3.301 and other rules - Highway Patrol Qualifications

and Procedures, p. 1748
23.4,101 and other rules - Alcohol Analysis, p. 2138

LABOR AND INDUSTRY, Department of, Title 24

I-VIII New Horizons Program, p. 1005, 1486

I-XII Mediation of Workers' Compensation Disputes,
p. M54, 890

24,16,9007 Annual Adoption of Prevailing Rate of Wages,
p. 1177, 1633

(Human Rights Commission)
Notice of Hearing and Petition for Declaratory
Ruling - In the Matter of Application  of the
Missoula Community Hospital, as to Whether it May
Employ Only Males as Orderlies, p. 2060

I-IX 3ex Equity in Education under the Montana Human
Rights .Aet, p. 1663, 312
24.9.210 and other rules - Procedures for Investigation

and Condiliation of Complaints Filed with the
Commission = Pre-hearing Procedures, p. 431, 1088
24.9,1107 Age Diserimination in Housing, p. 1094

Montana Administrative Register 24-12/24/87



-2426~

(Workers' Compensation Division)

I Temporary Rule - Impairment Rating Panel, p. 660,
1084

I Temporary Rule - Distribution of Benefita - from
the Uninsured Employers Fund, p. 662, 1083

T Distribution of Benefits from the Uninsured
Employers Fund, p. 1532, 1991

I Impairment Rating Dispute Procedure, p. 1534,
1985

I Security Deposits of Plan Number Two Insurers,
p. 1549, 1992

I Time Limits for Administrative Review and
Contested Case Hearings, p. 668, 1212

I Rates for Hospital Services, p. 1918

I-II Temporary Rules - Rehabilitation, p. 664, 1086

I-IV Rehabilitation, p. 1536, 1988

24.29.702A and other rules - Self-Insurers, p. 1549, 1920
24.29,705 and other rule - Corporate Officer Coverage Under
the Workers' Compensation Act, p. 670

24,29.3801 Attorney Fee Regulation, p. 2050, 323

STATE LANDS, Department of, Title 26

I and other rules - Federal Farm Compliance Program
- Fee 3chedule =~ Definitions - Rental Rates -
Lease and License Reports and Renewal -
Assignments - Subleasing ~ Pasturing Agreements -
Cancellation of Lease or License - Mortgages and
Pledges, p. 1281

I-X and other rule - Remining Under the Montana Strip
and Underground Mine Reclamation Aect, p. 2063

LIEUTENANT GOVERNOR, Title 30

(Statehood Centennial Office)

30.3.102 and other rule - Changing of Royalties for
Exelusive Licenses - Fees for Project Licenses,
p. 2222

LIVESTOCK, Department of, Title 32

32.3.104 Subject Diseases or Conditions, p. 1293

32.3.216 Equine Quarantine Stations, p. 1288

32.3.219 Protecting Montana Swine Industry Against
Importation of Disease, p. 1291, 1994

32.3.401 and other rules - Clarifying Authority for
Control of Brucellosis - Affected Herd Owner
Rights and Obligations, p. 1295

32.3.1203 and other rules - Updating Rabies Procedures,
ps 1930

32.8.202 and other rule = Milk Freshness Dating -
Clarifying Responsibilities, p. 88,
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MILITARY AFFAIRS, Department of, Title 34

I-XXIT

Montana State Veterans Cemetery, p. 2053, 776

NATURAL RESOURCES_AND CONSERVATION, Department of, Title 36

(Board of Natural Resources and Conservation)

36.12.101

36.20.101

and other rules - Definitions - Forms -
Application and Special Fees « Issuance of
Interim Permits, p. 857, 1560

and other rules - Weather Modification

Regulation, p, 863, 1561

(Board of Water Well Contractors)

36.21.415

(Board of
36.22,501

and other rules - Fee Schedule - Monitoring Well
Constructor Licenses, p. 1180, 1635

0il and Gas Conservation)

and other rule - Location Limitations -~ Plugging
and Abandonment Procedures of Seismic Shot Holes,
p. 520, 109%

PUBLIC SERVICE REGULATION, Department of, Title 38

1

38.3.704
38.4.120
38.5.1801

38.5.2502

Allowing All Motor Carriers Regiatered with the
Montana Public Service Commission to Purchase a
Temporary Vehicle Trip Permit in Lieu of a
Vehicle Identification Stamp, p. 2224

and other rule - Filing by Motor Carriers of
Proof of Insurance, p. 874, 1345
and other rules - Intrastate Rail Rate

Proceedings, p. 135, 699

and other rules - Prohibiting the Nonessential
Usg of Natural Gas for Qutdoor Lighting, p. 1616,
2161

Responsibility for the Expense of Maintaining
Water Utility Service Pipes from the Water Main
to the Consumer's Property Line, p. 1614, 2162

REVENUE, Department of, Title 42

I

LNl

-

Clarification of Exception to Tax Levy Limit for
the Property Assessment Division, p. 20T

Motor Fuel Tax - Cardtrol Compliance and
Administration, p. 1008, 1565

Exempt Retirement Limitation, p. 1186, 1801
Income Tax Deduction for Household and Dependent
Care Expenses, p. 1188, 1642

Capital Gain Execlusion, p. 1190, 1640

10% Income Tax Surtax, p. 1192, 1639

Hgtor Fuel Tax Bonds - Problem Accounts, p. 1196,
1651

Severance Tax = Stripper Exemptions, p. 1198,
1650
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I-II1
I-IV
I-v
I-VII
1-VIII
I-X
I-X
I-XI
I-XI

I-XI
I.XI

I-XIII
I-XIV
42.6,101
42.11,104
42.11.201
4z2.12,128

42.13.105

42,13.222
42,15.311
42,17.105
42.17.105
42.17.105
42.17.113
b2.,17.131
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Temporary Rule - Severance Tax - Stripper
Exemption in Excess of Actual Production,
p. 1200, 1563

Small Business Liability Funds, p. 1750
Definition of Earned Income, p. 1943, 2243

Surtax on Corporations, p. 1951

Withholding Tax-Lien-Affidavit, p. 1194, 1643
Operating Liquor Stores, p., 1183, 1798
Corporation License Tax Exemption for Research
and Development Firms, p. 1450, 1802

Airline Regulations for Corporation License Tax,
p. 2073

Purchasing and Distribution of Liquor and Table
Wine Products, p. 1932

Tertiary Production for Natural Resource and
Corporations Tax, p. 1422, 2091

Dangerous Drug Tax Aet, p. 1433, 2093

Temporary Rules - Accommodation Tax, p. 674, 1097
Temporary Rules ~ Light Vehicle and Motoroyecle
Tax, p. 678, 1106

Accommodations Tax for Lodging, p. 1020, 1637
Water's Edge Election for Multinational
Corporations for Corporation Taxea, p, 1945, 2226
Light Vehicle and Motoreycle Tax ~ Personal
Property Tax, p. 1014, 1646

Administrative Income Withholding for Child
Support, p. 90, 328

and other rules - Scale of Suggested Minimum
Contributions for Child Support, p. 1941

Retail Liquor/Wine Price Restructuring, p. 1952,
705

and other rule - Montana Liquor Vendors and
Representatives, p. 1441, 1795

and other rule - Catering Endorsements -
Permisszsible and Prohibited Activities Regarding
Selling Beer in Grandstands, p. 876, 1491
Applicability of Licenses - Premises Defined -~
Gold Courae Exception - Portable Satellite
Vehiele, Movable Devices, p. 756

Beer Wholesaler and Table Wine Distributor
Recordkeeping Requirements, p, 754, 1213

and other rule - Withholding from Retirement Plan
Benefits, p. 1430, 1752

Temporary Amendment - Computation of Withholding,
p. 672, 1112

Computation of Withholding - Income Tax, p. 1029,
1564

Coiﬁutation of Withholding - Income Tax, p. 1953,
22

Reporting Requirements for Withholding Taxes,
p. 98, 329

Withholding Allowance Review Procedures, p., 683,
1113
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42,25.1005

42.25,1005
42,31,.214
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and other rules - Classification of Nonproductive
Patented Mining Claims and Nonproductive Real
Property, p. 758, 1214

and other rules - Temporary Rules « Severance Tax
-ugtripper Well and New Well Incentives, p. 1010,
1489

and other rules - Severance Tax - Stripper Well
and New Well Incentives, p. 1031, 1647

Personal Property Tax and Overpayment Refunds for
Public Contractors, p. 1438, 1803

SECRETARY OF STATE, Title 44

I-II

1,2,204

1.2.331

1.2.419
1.2.421
hb, 9,202

and other rule <« Fees and Format for Filing
Notice of Agricultural Lien and Certificate of
Information Obtained by Public Access, p. 1553,

- 2163

and other rules - Temporary Rules - Rule Types
anduTheir Location - Updating.Procedures, p. 685,
111

and other rule - Hemoval of Repealed Rules from
ARM -~ Offiecial Report of the Recodification of
Title, p. 1299, 1652

1988 Secheduled Dates for Filing and Publication
of the Montana Administrative Register, p. 2080
and other rules - Subscription to the ARM ~ Cost
« Agency Filing Fees, p. 1956

and other rules « Procedures for Conducting
Elections by Mail Ballot, p. 1753

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I
I-II

I.III
I-IV
46.4.101

46.2.210
46.6.1501

46.10.317
46.10,.318

46.10, 321

Food Stamp Employment and Training Program,
p. 153, 330

Inpatient Hospital Reimbursement System Based
Upon Diagnosis Related Groups (DRGs) for Montana
Medicaid Program, p. 1304, 1658, 1804

and other rules - Organ Tranaplantations,
Transportation and Per Diem, p. H74, 907

Medicaid Reimbursement: for Services of Nurse
Specialists, p. 1331

and other rules - Transfer of rules from the
Community Services Division to the Department of
Family Services, p. 1492, 1653

and other rule - Adminsitrative Fair Hearings,
p. 2082

and other rules -~ Program for Persons with Severe
Disabilities, p. 524, 1115

AFDC Protective and Vendor Payments, p, 10, 204
Policy of the AFDC Emergency Assistance Program
to Not Pay Recipient's Taxes, p. 248, 780

and other rules « Medicaid Coverage of Pregnant
Women = Medicaid Coverage of Eligible Individuals
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46.10.403
46,117,101
46.12.102
46,12.102
46.12.204
46.12.204

46.12.204
46,12,302
46.12.315
46.12.401
46.12.503

46.12.504
46.12.504
46.12.514
46,12,525
46.12.526
46.12.532
46,12,555
46.12.1005
46.12.1201
46.12.2003
46.12.3207
46.12.3601
46,12, 3803

46.12.3803
46.12.3303
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Under 21 Years of Age, p. 1300, 1655

AFDC Table of Assistance Standards, p. 760, 1215
Adoption of Amendments to Federal Agency
Regulations Pertaining to the Food Stamp Program,
p. 152 .

and other rule - Electronic Media Claims
Submission in the Medicald Program, p. 551, 894
Medicaid Reimbursement for Multi-source Drugs,
p. 1958

and other rules -~ Medicaid Optional Services,
p. 460

and other rule - Nurse Specialists Services
Provided - Services Not Provided by Medicaid
Program, p. 1331, 1688

and other rules - Medicaid Optional 3Services and
Co-payments, p. 560, 895, 1334

and other rules - Inpatient Psychiatrie Services,
p. 554, 900, 1116

Prohibition of Certain Provider Fee Increases,
p. 2142 :

and other rules - Medicaid Sanctions, p. 1062,
2164

and other rule ~ Inpatient Hospital Services -

Definitions - Al)l Hospital Reimbursement -
General, p. 1304, 1658, 1804

Mandatory Screening and Authorization of
Inpatient Hospital Services, p. 558, 9085
Inpatient Hospital Services, Requirements =

Length of Stay - Authorization, p. 1762, 2168
and other rules - Early Periodle Sereening
Diagnosis and Treatment (EPSDT), p. 12, ‘205

and other rules - Qutpatient FPhysical Therapy
Services, p., TH5, 331

Outgatient Physical Therapy Services, p. 1329,
209

Reimbursement for BSpeech Pathology Services,
p. 8, 207

and other rules - Personal Care Attendant
Services, p. 197, 372

Transportation and Per Diem, Reimbursement,
p. 2057, 161

and other rules - Nursing Home Reimbursement,
p. 531, 913

and other rules - Reimbursement for Physician
Services, p., 1035, 1496

Eligibility Determinaticns for Medical Assistance
- Transfer of Resources, p. 365, 710-

and other rule -~ Non-institutionalized S3I-
related Individuals and Couples, p. 6, 208

Cost aof Living Increases in Medically Needy
Income Standards, p. 2084

Medically Needy Income Standards, p. 878, 1346
Medically Needy Income Standards, p. 2004, 163
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46.12.3803
46.13.301

46,13.302
46.13.40?
46.14.301
46.25.728
46.25.731
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Medically Needy Income Standards - Eligibility
Requirements, p. 1764, 2172

and other rules - Establishment of a Percentage
of Income Plan (PIP) 1In Ravalli County,
p. 1757,2245

Low Income Energy Assistance Program, p. 1454,
1805

Low Income Energy Assistance Program (LIEAP)
Supplemental Assistance, p. 375

and other rules - Low Income Weatherization
Assistance Program, p. 2227

Eligibility Determinations for General Relief
Assistance, p. 527, 1117

Structured Job Search and Training Program,
p. 529, 927
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