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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies' proposed new, amended or repealed rules, the
rationale for the change, date and address of public hearing,
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists
any changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted
at the back of each register.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF CHIROPRACTORS

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining ) OF 8.12.603 EXAMINATION
to examinations )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1, On December 28, 1987, the Board of Chiropractors
proposes to amend the above-stated rule.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined) (full text of
the rule 1s located at pages 8-357 and 8-358, Administrative
Rules of Montana)

"8.12.603 EXAMINATION (1) Examination for 1licensure
shall be made by the board according to the method deemed
necessary to test the qualifications of applicants. Fhe
writtten-——examinaston--witi--conatet--of--phystealt--diagnestsy
physicbherapyy-orthopedtes-and-x~pays An oral interview and
practical demonstration may be required in addition to the
minimum written examination, Part TIII, Clinical Competency
examlination of +the Natlonal Board of Chiropractic Examiners
will be accepted in lieu of the bhoards written examination.
Applicants who have not passed Part III, will be reguired to
take the written examlinatlon of the board.

(2) will remaln the same.

(3) The department seeretapy--of--the--board will keep
examinatlion papers on flle for such a length of time as may be
deemed necessary and/or one year. Those individuals who sat
for the examlnation and were successful or unsuccessful shall
be recorded in the minutes and become part of the permanent
record,

(4) will remain the same.”

Auth: 37-12-201, MCA Tmp: 37-12-304, MCA

REASON: This amendment 1s being proposed to provide a
validated examination, which will be accepted in the majority
of states.

3. Interested persons may submit thelr data, views or
arguments concerning the proposed amendment In writing to the
Board of Chiropractors, 1424 9th Avenue, Helena, Montana
59620-0407, no later than December 25, 1987.

4, If a person who 1s directly affected by the proposed
amendment wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submlt this request along wlth any
comments he has to the Board of Chiropractors, 1424 9th
Avenue, Helena, Montana 59620-0407, no later than December 25,
1987,
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5, If the board recelves requests for a publiec hearing
on the proposed amendment from elther 10% or 25, whilchever 1is
less, of those persons who are directly affected by the
proposed amendment, from the Administrative Code Committee of
the leglslature, from a governmental agency or subdivision or
from an assoclation having no less than 25 members who willl be
directly affected, a public hearing will be held at a later
date. Notice of the hearing will be published 1n the Montana
Administrative Reglster, Ten percent of those persons
directly affected has been determined to be 30 based on the
300 licensees in Montana.

BOARD OF CHIROPRACTORS

DEBBIE SORENSON, D.C.,
PRESIDENT

BY: %E;gggg {{ {L&ga
KRITH L. COLBO, DIRECTOR

DEPARTMENT OF COMMERCE

Certified to the Secretary of State, November 16, 1987.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD-OF LANDSCAPE ARCHITECTS

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of rules pertalning ) OF 8.24,405 EXAMINATIONS,
to examinations and renewals ) AND 8.24,406 RENEWALS

NO PUBLIC HEARING CONTEMPLATED

TQ: All Interested Persons:

1. On December 28, 1987, the Board of Landscape
Architects proposes to amend the above-stated rules.

2. 'The proposed amendment of 8,24,405 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at page  8-789,
Administrative Rules of Montana)

"8.24,.405 EXAMINATIONS (1) through (4) will remain the
same,

(a) The examination documents (test papers) will be
retainaed 1in the examinee's file for a period of 2 yearss-and
ehen-desbroyedy-subieet-to-approvai-by-she-Abborney-Gencral,

(5) The examinatlon required of applicants shall be the
Uniform Natlonal Examination (UNE) as--satablished--and
administered by OBARB--{Bouneti--of---handacape---Architects
Regtastration--Beardsy the board, A minimum passing grade 1in
each subject shall be determined by CLARB before reglstration
will be lssued.

{6)--The-wribban-examtnasbton-shati-cover-the-aubiectn--of
hiatory--snd--pheory--of--tandscape-—-architceture--retatitve-te
tandsecape-architeoburat-destgny-ntve~pianning-and-tand-design;
subdiviston;--urban--destgn;--iandscape-construction-matcriats
and-metheds;-grading-and-dratnages-plant-matertata-sutsed--for
use-in-Montana;-apectficavions-and-supervisory-practiece;-and-o
practicat--knewtedge-~of--botanyy--horsitentture;-~and--stmiiar
subjecta--pretating--so-she-pracetce-of-tandscape-asrchitectures
FTotatr-examinatton-tengsh-witi-be-desermined-by-6LARBT

(7) will remaln the same but will be renumbered."

Auth: 37-66-202, MCA Imp: 37-66-305, MCA

REASON: The reasons for the proposed amendments are as
follows: The Board 1is proposing the amendment to (4)(a)
because the rule 18 1in conflict with ~Records Management
policies of the Department of Administration,

The amendiment of (5) is being proposed to be 1in compliance
with seection 37-66-305(3) which states that the examination
must be the Uniform National Examination (NE) and the board
adminisvers fthe examination in Montana, not CLARB.

The amendment of (6) 18 Dbeing proposed because section
37-66=305(3) provides for the Uniform National Examinatlon
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(UNE) prescribed by CLARB and this rule 1s not in accord with
that statutory provision.

3, The proposed amendment of 8.24.406 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-~789 ana 8-790,
Administrative Rules of Montana)

"§,24,406 RENEWALS (1) Gertiftented--of--registration
are-~-renewabie--on-or-befere-the-last-day-of-vhe-month-of-Fune
following~ehetr-iasuance-or-renewat-and-shatri~--beecome—-tnvatid
oA--that--date--unltess--renaweds It shall be the duty of the
board to notify every person registered under the act, of the
date his certificate ls required to be renewed for the 1 year
period and the fee required for renewal, Such notice shall be
malled no later than May 30 of the current renewal year,
Renewal may be affected at any time during the month of June
by payment of the fee.

igl The fallure on the part of any reglstrant to renew
his c¢ertiflcate annually 1in the month of June as required
above shall not deprive such person of the right to renewal,
but the fee to be pald for the renewal of a certificate after
the month of June shall be increased by 10% for each month or
fraction of a month that payment of renewal is delayed up to 6
months after which the registrant must reapply &s a new
applicant, The board wlll send registrants a notlee of the
explration of the renewal grace perlod at least 30 days prior
to 1ts termination.”

Auth: 37-66-202, MCA Imp: 37-1-134, 37-66-307, MCA

REASON: The reason for the proposed amendment is that the
first sentence 1s redundant of section 37-66-307(1), MCA, and
to set out late renewal requirements In a separate subsection
to elarification to the licensee.

4. Interested persons may submit their data, views or
arguments concerning the proposed amendments 1n writlng to the
Board of Landscape Architects, 1424 Gth Avenue, Helena,
Montana 59620-0407, no later than December 25, 1987.

5. 1If a person who 1s directly affected by the proposed
amendments wishes to express his data, views or arguments
orally or in writing at a publlec hearing, he must make written
request for a hearing and submit thils request along with any
comments he has to the Board of Landscape Architects, 1424 9th
Avgnue, Helena, Montana 59620-0407, no later thap December 25,
1987.

6. If the board receives requests for a publiec hearing
on the proposed amendments from elther 10% or 2%, whichever is
less, of those persons who are directly affected by the
proposed amendments, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an assoc¢lation having no less than 295 members who will be
directly affected, a public hearing will be held at a later
date, Notice of the hearing will be published in the Montana
Administrative Reglster, Ten percent of those persons

22~11/27/87 MAR Notice No. 8-24-12
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directly affected has been determined to be 6 baged on the 66
licensees 1n Montana.

BOARD OF LANDSCAPE ARCHITECTS
VALERIE TOOLEY, CHAIRMAN

BY: Q-
KEITH L. COLBO, RECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State November 16, 1987,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF MEDICAL EXAMINERS

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining )} OF 8.28.420 FEE SCHEDULE
to fees )

NOG PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On December 28, 1987, the Board of Medical Examiners
proposes to amend the above-stated rule.

2. The proposed amendment will read as follows: {new
matter underlined, deleted matter interlined) (full text of
the rule 1s loeated at page 8-863, Administrative Rules of
Montana)

"8.28.420 FEE SCHEDULE (1) The following fees will be

charged:

(a) Application fee - reclprocity or 300500 $200.00
endorsement

(b) will remaln the same.

(¢) Temporary locum tenens 49-06 50,00

(d) Examinatlon fee
Component I $96760 240.00
Component II 235480 290,00
Component I and II 346-66 165.00

(e) Renewal fee (active) 56:90 125.00

(f) Renewal fee (lnactive) 5+686 50,00

{(g) Penalty fee 9788 125.00"

Auth: 37-3-203, MCA Imp: 37-3-308, 37-3-313, MCA

3. The amendment 1s being proposed for the following
reasons: (1) Impaired Physielans Program, mandated by the
50th Legislature, added approximately $60,000 in costs to our
program; (2) Costs of examlnations to the board have
increased; (3) Legal costs have been 1increasing each year;
(u) Section 37-1-134, MCA, requires all licensing boards to
set fees commensurate with program area costs. For the past
several years our expendltures have exceeded our income andi
now our cash reserve 1s getting low,

4, Interested persons may submit thelr data, views or
arguments concerning the proposed amendment 1n wrilting to the
Board of Medical Examiners, 1424 9th Avenue, Helena, Montana
59620-04C7, no later than December 25, 1987,

5. 1If a person who 1s directly affected by the proposed
amendment wishes to express his data, vViews or arguments
orally or in wriltlng at a public hearing, he must make writien
request for a hearing and submit this request along with any
comments he has to the Board of Medlcal Examiners, 1424 9th
?;g?ue, Helena, Montana 59620-0407, no later than December 25,

22-11/27/87 MAR Notice ho. £-28-31
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6, If the board receives requests for a publie hearing
on the proposed amendment from eilther 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed amendment, from the Administrative Code Committee of
the leglislature, from a governmental agency or subdivision or
from an assoclation having no less than 25 members who will be
directly affected, a public hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Reglster. Ten percent of those persons
directly affected has been determined to be 225 based on the
2,250 licensees 1in Montana.

BOARD OF MEDICAL EXAMINERS

THOMAS J, MALEE, M,D.
PRESIDENT

BY: E;#d!h sgﬂ%
EITH L. COLBO, DIRECTOR

DEPARTMENT OF COMMERCE

Certified to the Secretary of State, November 16, 1987.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of a rule pertaining ) THE PROPOSED AMENDMENT OF
to examinations ) 8.34.414 EXAMINATIONS

TO: All Interested Persons:

1. On Monday, January 11, 1988, at 9:00 a.m., =a publie
hearing will be held in the downstairs conference room at the
Department of Commerce building, 1424 Gth Avenue, Helena,
Montana, to consider the amendment of the above-stated rule.

2. The proposed amendment of 8,34,414 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-1040 and 8-1041,
Administrative Rules of Montana)

"8,34,414 EXAMINATIONS (1) will remain the same.

(2) A signed physiclan's statement ef-reeent-date dated
within 60 days of application attesting to applicant's
physical and mental health willl be accepted as evlidence that
the applicant 1s of sound physical and mental health.

(3) Appiteants---for-~-nursing---home---~admintotrator
examinationn-~-witi--be--reguired--tos The instructlon and
training provided by section 37-9-301(1)(b), MCA, shall
include successful completion, of at least:

{(a) have-compieted-S-yenrp-of--Formal--edncation—~tn--an
seeradited--cotltege--or-untveratey-or-have-an-asscctate-degree
from-an-aaseredited-cottege~or-untverastbys 60 semester hours or
90 gquarter hours in an accredited college or university or
graduation from a nationglly accredited school of nursing,

(b)  in-addteten;-d-years-enb-of-the-iast--4-~-years The
equivalent educatlon, training and_experilence provided by
section 37-6-301(1){b), MCA must include at least 1l year out
of the last 3 years of administrative experlence in a hospital
or nursing home wiii-be-required as an assistant administrator
or director of nuprsing, or a one-year internship with a
licensed nursing home administrator. There must be
verification of the time completed, and a recommendation that
the applicant be licensed., This must be from a person who has
been a practicing administrator of a licensed long-term care
facillty for at least the past 3 years,

(c)  Applicants holding a BA or BS degree in hespita:--er

auratng—-heme-—admintseratton hospital admlnistration;
nursing  home administration; or long-term care
administration, will not be required to have working

experience,
(4) through (6) will remain the same,"
Auth: 37-9~203, MCA Imp: 37-9-203, MCA

3. The amendment of 8.34.414(2) is being proposed to
insure that the Board receives a recent physlclan's statement.

22-11/27/87 MAR Notice No. 8-34-21
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The amendments of 8.34.414(3) are being proposed to
clarlfy what «course of 1instruction and <&ralning and what
combinations of education, training or experlence wlll be
conaldered by the board to be satisfactory qualifications to
take the lieensing examinatlion, and also to «clarify MHealth
Services Administration"”, as thils title covers various courses
of instruction.

4., Interested persons may submit thelr data, views or
arguments, elther orally or in writing, at the hearing.
Written data, views, and arguments may also be submitted to
the Montana Board of Nursing Home Administrators, 1424 9th
AvenueésHelena, Montana 59620, no later than Friday, January
15, 1988.

5. Martin Jacobson of Helena, Montana, wlll preslde over
and conduct the hearing.

BOARD OF NURSING HOME

ADMINISTRATORS
CARQOL ANN ANDREWS, CHAIRMAN

BY: i:ékggg f{ CBVQQW
KEITH L. COLBO, DIRECTOR

DEPARTMENT OF COMMERCE

Certified to the Secretary of 3tate, November 16, 1987.

MAR Notice No. 8-34-21 22-11/27/87



-2131-

BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PROPOSED AMENDMENT OF RULE
amendment of Endorse- ) 10.57.301, ENDORSEMENT INFQRMATION,
ment Information and ) AND RULE 10.57.403, CLASS 3

Class 3 Administrative) ADMINISTRATIVE CERTIFICATE
Certificate )

NO PUBLIC HEARING IS CONTEMPLATED.
TO: All Interested Persons

1. On December 28, 1987, the Board of Public Education
proposes to amend rule 10.57.301, Endorsement Information, and
rule 10.57.403, Class 3 Administrative Certificate,

2, The rules as proposed to be amended provide as
follows:

10.57.301 ENDORSEMENT INFORMATION (1) and (2) remain the
same,

(3) Appropriate teaching areas acceptable for certificate
endorsement include: social science, history, economics,
sociology, geography, political science, economics-sociology,
history-political science, English, speech-communication,
dramatics, journalism, elementary education, library (K-12),
speech~drama, bat+n, foreign language, mathematics, science,
physical science, reading (X-12), physics, chemistry, biology,
earth science, agriculture, industrial arts, home economics,
distributive education, trade and industry, business
education, business education with shorthand, music (K-12),
art (K-12), physical education and health (K-12), health,
guidance and counseling (K-12), special education (K=12),
psychology.

(4) through (8) remain the. same.

AUTH: Sec. 20-4-102 MCA

IMP: Sec. 20-4-103, 20-4-106 MCA

10.57.403 CLASS 3 ADMINISTRATIVE CERTIFICATE (1) through
(2) remain the same.

(3) Renewal: Verification of one year of successful
experience or the equivalent 1in the area of endorsement.
Effective—ESeptember-~-1y Beginning with those certificates
expiring in 1992, six credits will also be require or
renewal of an administrative certificate. Renewal credits
consist of college c¢redit, extension course credits and
continuing education credits. Also acceptable are staff
development credits, inservice training credit and 1local
school district professional development credit, as approved
by the office of public instruction (see ARM 10.57.206).

(4) Reinstatement: 6 quarter (4 semester) credits or one
year experience or the equivalent earned within the 5-year
perio preceding the effective date of the certificate,
Requirements must  be met that are in force at the time of

reinstatement. (See ARM 10.57.208 for reinstatement of
certificates allowed to lapse 15 years or more.)

22-11/27/87 MAR Notice No. 10-3-121




~2132-

(5) through (8) remain the same.

AUTH: Sec, 20-4-106 MCA

IMP: Sec. 20-4-106, 20-4-106(1)(c), 20-4-108 MCA

3. These amendments have been proposed for the purpose
of consistency with other rules c¢urrently being enforced and
language clarification.

4. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to Alan
Nicholson, Chairman of the Board of Publi¢ Education, 33 South
Last Chance Gulch, Helena, Montana 59620, no later than
December 28, 1987.

5. If a person who is directly affected by the proposed
amendment wishes to express their data, views and arguments
orally or in writing at a public hearing, they must make
written request for a hearing and submit this request along
with any written comments they have to Alan Nicholson,
Chairman of the Board of Public Education, 33 South Last
Chance Gulch, Helena, Montana 59620, no later than December
28, 1987,

6. 1f the Board receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
amendment: from the Administrative Code Committee of the
legislature; from a dgovernmental subdivision or agency; or
from an assoc¢iation having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 178 as there are
1781 teachers applying for certificate endorsement,

Gia D gl

ALAN NICHOLSON, CHAIRMAN
BOARD OF PUBLIC EDUCATION

’

P L,
v g TN T

Certified to the Secretary of State November 16, 1987,
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT OF
RULE 11.12.101 AND TKE
REPEAL OF RULE 11.7.109
PERTAINING TQ SUBSTITUTE
CARE PLACEMENT BUDGETS. NO
PUBLIC HEARING CONTEMPLATED

In the matter of the
amendment of Rule 11,12,101
and the repeal of Rule
11.7.109 pertaining to
substitute care placement
budgets

TO: All Interested Persons

1. Oon Januvary 4, 1988, the Department of Family
Services propeses to amend Rule 11,12.101 and repeal Rule
11.7.109 which pertain to substitute care placement budgets,

2, The rule as proposed to be amended provides as
follows:

RULE 11.12.101 YOUTH CARE FACILITY, DEFINITIONS
Subsection (1) (a) through (1) remain the same.

m}--Lpiaeament-budgetl-.umeans —a--budget -prepared- by —the
deparement—for-each~judieini-diseviat—for-the-punrpese-of-iden-
wkfying-Lhe-amnourt of -funda--te ~be ~used- by--the department - for
payment - -for-—the - substritute care —of-ypouth~itn- need- - of~guper-
viston—and-deldnguent-youth- pl-aced by the-poirthr ~ourte -in-that
judieiai~distriets

Subsections (1) (n) through (g) will be renumbered and
otherwise remain the same,

Subsection (2) remains the same.

AUTH: Section 112, Ch., 609, L. 1987

IMP: Section 112, Ch. 609, L, 1987

3. Rule 11.,7.109 as proposed to be repealed is on pages
11-300 and 11-301 of the Administrative Rules of
Montana,

AUTH: Section 112, Ch. 609, L. 1987

IMP: Section 112, Ch. 609, L. 1987

4. Rationale: The proposed amendments are needed to

conform the rules to action taken by the 50th Legislature in
repealing 41-3-1106 which authorized the preparation of place=-
ment budgets for each judicial district for substitute care of
youth in need of supervision and delinquent youths,

5. Interested parties may submit their data, views, or

arguments concerning the proposed amendment in writing to the
Office Legal Affairs, Department of Family Services, 111

22=11/27/87 MAR Notice No. 11-9
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Sanders, P.0O, Bor 8005, Helena, Montana 59604, no later than
December 29, 1987.

6. 1f & person who is directly affected by the proposed
amendment wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a public hearing and submit this request, along
with any written comments he has, to the 0Office of Legal

ffairs, Department of Fumily Services, P,0O. Box 8005, Helena,
Moritana 59604, no later than Decerber 29, 1987,

7. Tf the agency receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
lass, of the persons who are directly affected by the proposed
zction; from the Administrative Code Committee of the legisla-
ture; from a governmental subdivision or agency; or from an
association having not less than 25 members who will be
directly affected, a hearing will be held at a later Adate.
Notice of the hearing will be published in the Montana Admin-
istrative Reglster. Ten percent of those persons directly
affected has been determined to be 2 persons based on 20 juve-
nile probation offices preparing placement bu?gets.

st ’

RN Y:
Director, Family services
Certified to the Secretary of State November 16 , 1987,
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BEFORE THE BCARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON AMENDMENT OF RULES

In the matter of the amendment )
of rules 16.8.937, 16.8.1402, )
16.8.1423, and 16.8.1424, regard- )
ing air quality models, fuel )
burning equipment, new source )
performance standards, & emission )
standards for hazardous air )
pollutants }
* & * * * * * * * * *
In the matter of the amendment of )
the Lewis and Clark County Clean )
Air ordinance ) (Air Quality)

To: All Interested Persons

1. On January 15, 1988, at 8:30 a.m. or as scon there-
after as can be heard, a public hearing will be held in Room
€209 of the Cogswell Building, 1400 Broadway, Helena, Montana,
{a) to consider an amendment to ARM 16.8.1402 which clarifies
the exclusion of residential stoves from this rule; {(b) to con-
sider changes proposed by Lewis and Clark County pursuant to
Section 75-2-301, MCA, to its Clean Air oOrdinance; and (c) to
re-notice, for hearing, amendments to ARM 16.8.937, 16.8.1423,
and 16.8.1424 (which were published in the Montana Administra-
tive Register on June 11, 1987, on page 744, and which became
effective on July 20, 1987) for compliance with the formal
hearing requirements of 40 CFR 51.4 pertaining to adoption of
rule changes which constitute revisions to the State Implemen-
tation Plan (S8IP). It should be noted that additional changes
to ARM 16.8,1423 and 16.8.1424 to clarify the applicability of
these two rules to modification of stationary sources are pro-
posed as set forth below for purposes of effecting changes to
the state air quality regulatory program as well as for effect-

ing c¢hanges which revise the SIP. The amendment to ARM
16.8.1402 is also intended to constitute a revision to the sIP,

2. The changes to the Lewis and Clark County Clean Air
Oordinance consist of the following: (a) implementation of a

yvear round visjible emissions/opacity standard of 40%; {(b) im-
plementation of a provision enabling the county to declare air
quality conditions as "poor" before total suspended particulate
(TSP} levels actually reacn the established concentration for
the "poor" range of 100 ug/m prov1§ed that meteorological con-
ditions indicate that the 100 wg/m® will be exceeded if action
is not taken; {c) a shortening of the monitoring and enforce-
ment season by 2 months from Cctober lst through March 3lst to
Neovember 1lst to March 1st; the county would drop daily moni-
toring during October and March; (d) implementation of a tech-
nical change regarding correlation/quality control results;
{e) deletion of a regquirement for posting variances; (f) im=
plementation of a technical change which clarifies the expira-
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tion date of low income variances; and (g) implementation of a
technical change which clarifies the frequency that persons can
be cited for violations.

3. The propesed amendments (which are also SIP revi-
sions), appear as follows (new material underlined; material to
be deleted interlined; July, 1987, SIP revisions bolded):

16.8.937 AIR QUALITY MODELS (1) The board hereby adopts
and incorporates by reference "Guideline on Air Quality Models
{(Revised)" (Publication No. EPA 450/2-78-027R, July, 1986, Of-
fice of Air Quality Planning and Standards, Research Triangle
Park, NC 27711) which sets forth air quality modeling proce-
dures including requirements for concentration estimates, air
guality models, data requirements and model validation and cal-
ibration; and ARM 16.8.1107(2) and (3) which sets forth the
provisions for publie notice of the submittal of an application
for an air quality permit, notice of the department's prelimi-
nary determination on the application for the air quality per-
mit, and the public comment period. A copy of ARM 16.8.1107(2)
and (3) may be obtained from the Air Quality Bureau, Department
of Health and Environmental Sciences, Cogswell Building, Hel-
ena, Montana 59620, " "Guideline on Air Quality Models (Re-
vised)" is available for public inspection and copying at the
Air Quality Bureau, Department of Health and Environmental Sci-
ences, Cogswell Building, 1400 Broadway, Helena, Montana 59620;
and at EPA's Public Information Reference Unit, Room 2922, 401
M Street SW, Washington, DC 20460; and at the libraries of each
of the ten EPA Regional Offices. Copies are available as sup-
plies permit from the Library Service office (MD-35), U.S. En-
vironmental Protection Agency, Research Triangle Park NC 27711;
and coples may be purchased from the National Technical Infor-
mation Service, 5285 Port Royal Road, Springfield, VA 22161.

(2) All estimates of ambient concentrations required un-
der this rule must be based on the applicable air quality mod-
els, data bases, and o¢ther requirements specified in the
"Guidelines on Air Quality Models (Revised)" (Publication No.
EPA 450/2-78-027R, July, 1986, Office of Air Quality Planning
and Standards, Research Triangle Park NC 27711).

(3) Where a preferred air quality impact model specified
in the "Guideline on Alr Quality Models (Revised)" is inappro-
priate, the model may be modified or another model substituted,
Such a change must be subject to notice and opportunity for
public c¢omment under ARM 16.8.1107(2) and (3). Written appro-
val of the EPA administrator must be obtained for any modifi-
cation or substitution. Methods l1ike those referenced in
"Guideline on Air Quality Models (Revised)", July, 1986, should
be used to determine the comparability of air quality models.
AUTH: 75-2-111, 75-2-203, MCA IMP: 75-2-202, 75-2-203, MCA

16,8.1402 PARTICULATE MATTER, FUEL BURNING EQUIPMENT

{1)-(3) Same as existing rule.

(4) This rule does not apply to emissiong from residen-
tial solid fuel combustion dewices such as fireplaces_ and wood
and coal stoves.

AUTH: 75-2-111 & 75-2-203, MCA IMP: 75-2-203, MCA
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16.8.1423 STANDARD OF PERFORMANCE FOR NEW STATTIONARY
SOURCES (1) Same as existing rule,

(2) All owners or operators of new statlionary sources
defined in 40 CFR 51.18{3)(1)(i) applied in 40 CFR 60.1 or of
modifications as defined in 40 CFR 60.14 shall comply with the
provisions of Title 40, Part 60, Code of Federal Regulations
(CFR), July 1, 1987,

(3) For the purpose of this rule, the board hereby adopts
and incorporate by reference Title 40, Section 51.18, Title 40,
Part 60, CFR, which seets-ferth pertains to standards of perfor-
mance for new stationary sources and modifications. Title 40,
Section 51.18(j)(1)(i) and Part 60, CFR, xsare avallable for
public ingpection, and copying at the Air Quallty Bureau, De-
partment of Health and Environmental Sciences, Cogswell Bulld*
ing, 1400 Broadway, Helena, Montana; at EPA's Public Informa-
tion Reference Unit, Room 2922, 401 M Street SW, Washington, DC
20460; and at the 1libraries of each of the ten EPA Regicnal
Offices. Copiles are also available as supplies permit from the
U.S, Environmental Protection Agency, Research Triangle Park,
NC 27711; and copies may be purchased from the National Techni-
cal Information Service, 5285 Port Royal Road, Springfield, va
22161.

AUTH: 75-2-111 & 75-2-203, MCA IMP: 75-2-203, MCA

16.8.1424 EMISSION STANDARDS FOR HAZARDOUS AIR POLLUTANTS

(1) Same as existing rule.

(2) The owner or operator of any statienary new source,
as defined in 40 CFR 61.01, shall comply with the provisions of
Title 40, Part 61, Code of Federal Regulations (CFR), July 1,
1987.

(3) Same as existing rule.

AUTH: 75-2-111 & 75-2-203, Mca IMP: 75-2-203, MCA

4. The board is proposing these amendments to the rules
in order to refine portions of the Lewis and Clark County air
quality program and to insure equivalency with the federal air
guality program and to adopt changes which may be deemed to be
formal revisions to the SIP.

5. Interested persons may submit their data, views, or
arguments concerning the proposed amendments, either orally or
in writing, at the hearing. Written data, views, or arguments
may also be submitted to Robert L. Solomon, Department of
Health and Environmental Sciences, Cogswell Building, Capitol
Station, Helena, Montana 59620, no later than January 11, 1988.

6. Robert L. Solomon, at the above addressg, has been
designated to preside over and conduct the hearing.

%Q&Im 1oy

{J. DRYNAN, M.D., Director/ /
by William J. Opitz, Deputy Directo

Certified to the Secretary of State November 16, 1987.
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BEFORE THE DEPAETMENT OF JUSTICE
OF THE STATE OF MONTANA

In the Matter of the repeal ) NOTICE OF PROPOSED REPEAL
of ARM 23.4.101 through ) AND ADOPTION OF RULES
23.4.136 and the adoption ) PERTAINING TQ ALCOHOL

)

)

of new rules T through XI ANALYSIS
pertaining to alcohol analysis, NO PUBLIC HEARING
CONTEMPLATED

TG: 'ALL INTEPESTED PERSONS:

1. On December 31, 1987, the Department of Justice
proposes to repeal ARM 23.4.101, 23.4.102, 23.4.103, 23,4.104,
23.4.105, 23.4,106, 23.4.107, 23.4.108, 23.4.109, 23.4.110,
23.4.111, 23.4.112, 23.4,113, 23.4.114, 23.4.11%, 23.4.116,
23.4,117, 23.,4,118, 23.4.119, 23,4.121, 23.4.131, 23.4.132,
23.4.133, 23.4.134, 23.4.135, and 23.4.136, pertaining to
alcohol analysis.

2. The rules the Department proposes to repeal are on
pages 23-323 to 23-333 of the Administrative Rules of Montana.

3, The Department propeses to adopt the following rules:

RULE I DEFINITIONS (1) Unless the context requires
otherwise, the following definitions apply to this subchapter:

(a) "Blood" refers +to whole blood which contains the
cellular components and the serum of plasma of blood.

(b} "Breath" refers to that portion of exhaled alveolar
lung air that is collected for alcohol analysis.

(c) "College of BAmerican pathologists®™ means  the
organization nationally recognized by that name with
headguarters in Traverse City, Michigan, which surveys clinical
laboratories wupon their request and accredits clinical
laboratories which it determines meet its standards and

requirements.
{d) “"Departmenrt" means the departnent of justice.
(e) "Division" means the forensic science division of the

department of justice,.

(f) "Joint commission or accreditation of hospitals”
means the organization nationally recognized by that name with
headquarters in Chicago, Illinois, that surveys health care
facilities upon their request and grants accreditation status
to any health care facility that it determines meets its
standards and requirements.

(g} "Sample" means blood, breath, urine or other bodily
substances to be analyzed for alcohol content pursuant to this
subchapter,

{h) “Testing device" means any instrument or device used
to determine the alcohol concentration in blood, breath, urine
or tissue pursuant to this subchapter.

AUTH: 61-8-405(6), MCA IMP: 61-8-405(6), MCA
RULE II CERTIFICATION (1) Every person performing

alcohol testing or analyses pursuant to the provisions of
section 61-8-405, MCA, who is not an employee of one of the
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laboratories exempted by NEW RUIF JII, must be certified by the
division.

AUTH: 61-8-405(6), MCA IME: 61l~R-405(6}, MCA

RULE III EXEMPTIONS (1) The following are exempt from
the certification required by this subchapter:

(a) all clinical and hospital laboratories under the
direct supervision of a pathclogist or certified medical
technologist which are either licensed by the Montana
Department of Health and Environmental Sciences or accredited
by the college of American pathologists, the joint commission
on accreditation of hospitals, or scme other similar health
accrediting authority;

{b) a laboratory operated by the department.

AUTH: 61-8-405(6), MCA IMP: 61-8=405(6), MCA

RULE IV SUSPENSION OR REVOCATION OF CERTIFICATION

(I7 The department may suspend, modify, or revoke the
certification of any person if:

(a) the certification was obtained falsely or
deceitfully; or

(b} the certificate holder makes any False statement in
the course of fulfilling any dutv set by this subchapter; or

{c) the certificate holder vicolates any rule or order of
the department under this subchapter.

AUTH: 61-8-405(6), MCA IMP: 61-8-405(6), MCA

RULE V TYPES OF BREATH-TESTING CERTIFICATION (1) Any
person administering a breath a.cohol test must be certified as
an operator or as an operator supervisor. Certification as
either an operator or an operator supervisor can be obtained
only following successful completion of a course of study ard
examination administered by the division.

AUTH: 61-8-405(6)}, MCA IMP: 61-8-405(6), MCA

RULE VI RECERTIFICATION OF PERSONS PERFORMING BREATH
ALCOHOL TESTS (1) Every certified operator and/or operator
supervisor must renew certification with the division every
three vaars from the date of iriial certification.

AUTH: 61-8-405(6), MCA IMP: 61-2~405(6), MCA

RULE VII BREATH TEST RECORDS (1) An operator supervisor
must be assigned to each location where breath tests are
administered and will maintain the following records:

(a}) records of tests administered and the results; and

{b) instrument inspection records.

(2) Such records shall remain at the agency where the
breath testing is administered.
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(3) Such records shall be available to the division for
inspection upon request by the division.

(4) Noncompliance with this section does not affect the
validity of a test administered at such a location.

AUTH: 61-8-405(6), MCA IMP; 61-8-405 (6}, MCA

RULE VIII REPORTING BREATH TEST RESULTS (1) Fach
operator supervisor who maintains breath test records pursuant
to NEW RULE VII shall complete a monthly report form available
from the division. The operator supervisor shall submit the
form to the division not later than the tenth day of the month
following the month of record,.

AUTH: 61-8-405(6), MCA IMP: 61-8-405(6), MCA

RULE IX BREATH-TESTING INSTRUMENTS (1) All models of
breath-testing instruments used to administer testing according
to section 61-8-405, MCA, must be approved by the division.
The models operated by certified operators and/or operator
supervisors prior to and on the effective date of this rule are
deemed approved by the division.

{2) Each breath-testing instrument must be inspected by
the division, and the accuracy verified by the division, prior
to installation of the instrument.

AUTH: 61-8-405(6), MCA IMP: 61-8-405(6), MCA

RULE X SURVEYS AND PROFICIENCY TESTS (1) Equipment and
records used by nonexempt certified persons or persons applying
for certification for blood testing are subject to on-site
inspections by representatives of the division.

(2) The ©person shall accept from the division for
analyses periodic evaluation samples and participate in =a
national blood alcohol proficiency testing program (i.e.,
program conducted by the college of American pathologists).

{3) A copy of the results of evaluation sample analyses
and proficiency tests shall bhe sent to the divisioen.

AUTH: 61-8=-405(6), MCa IMP: 61~8-405(6), MCA

RULE ¥I BLOOD AND URINE TEST RECORDS (1) All nonexempt
persons performing blood and urine tests and/or analyses shall
maintain the following records:

{a) proof of certification;

(b) records of tests performed and the results; and

(c) records of maintenance of instrumentation.

AUTH: 61-8-405(6), MCA IMP; 61-8-405(6), MCA

4, Section 61-8-405(6), MCA, states that the Department
o€ Justice "shall adopt uniform rules for the giving of blood
zlcohol tests and may require certification of training to
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administer such tests." Thus, such certification requirements
are to be set by the Department. FRepeal of the current rules
was deemed necessary because they are outdated, unnecessary,
and inaccurate. The proposed new rules constitute the
Department's attempt to set  appropriate certification
requirements and guidelines for sample taking,

5. Interested parties may submit their data, views, or
arguments concerning the propeosed rules in writing to Mike
Greely, Attorney General, Justice Building, 2?15 North Sanders,
Helena, Montana 59620-1401, no later than December 30, 1987,

6. If a persop who is directly affected by the proposed
repeal and adoption wishes to express his data, views, and
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit his request along
with any written comments he has to Mike Greely, Attorney
General, Justice Building, 215 North Sanders, Helena, Montana
59620-1401, no later than December 30, 1987.

7. If the agency receives requests for a public hearing
on the proposed repeal and adoption from either 10 percent or
25, whichever is less, of the persons who are directly affected
by the proposed repeal and adoption, or a request from a
government subdivision or agency or from the administrative
code committee or from an association having not less than 25
members who will be directly affected, a hearing will be held
at a later date. The new rules will affect licensed drivers in
the state, law enforcement officials, and technicians who do

alcohol analysis. Notice of the hearing will be published in
the Montana Administrative Register,
8. The rules to be repealed implemented secticn

61-8~405, MCA, as will the new rules.

(Ll

MIKE GREBLY S -

L’/,/httorney General -

Certified to the Secretary of State NovembeX¥ 16 , 1987.
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BEFORE "HE DEPARTMEMT OF SOCIAL
AND REHABILITATION SFRVICES OF THE
STATE OF MONTANA

In the matter of the repeal ) NCTICE OF THE PROPQSED
of Rule 46,112,315 pertaining ] REPEAL OF RULE 46,12.315
to a prohibition of certain i PERTAINING TO A PROHIRITION
provider fee increaseg ) OF CERTAIM PROVIDER FEE
) INCREASES - NO PUBLIC
)

HEARING CONTEMPLATED
TO:  All Interested Persons

1. on December 31, 1987, the Department of Social and
Rehabilitation Services proposes to repeal Rule 46.12.315
which pertains to a prohibition of certain provider fee
increases.

2. Rule 46.12.315 as proposed to be repealed is on page
46~1185 of the Administrative Rules of Montana.

AUTH: Sec. 53-6-113 MCA
TMP: Sec, 53-6-111 and 53-6=141 MCA

3. ARM 46.12.315 has been superceded by more recent
legislative action and must, therefore, be repealed.

4, Interested parties may submit their data, views or
arguments  concerning the proposed repeal in writing to the
Office of Legal Affairs, Department of Sccial and Rehabilita-
tion Services, 111 Sanders, P.0O., Box 4210, Helena, Montana
59604, nc later than December 28, 1987,

5. If a person who is directly affected by the propesed
repeal wishes to express bis data, views and arguments orally
or in writing at a public hearing, he must make written re-
quest for a public hearing and submit this request, along with
ary written comments he has, to the Office of Legal Affairs,
Department of Social and Rehabilitatien Services, P.0. Box
4210, Helena, Montana 59604, no later than December 28, 1987.

6. If the agency receives requests for a public hearing
on the proposed repeal from either 10% or 25, whichever is
legs, of the providers who are directly affected by the
propcsed action from the Administrative Code Committee of the
legislature; from a governmental subdivision or agency; or
from an association having not less than 25 members who will
he directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana Admin-
istrative Register. Ten percent of those providers directly

MAR Notice No. 46-2-522 22-11/27/87



-2143-

affected has been determined to be 4,230 providers based upon
the number of Medicaid providers in Montana.

7 i

R Lo 4

wesy
Director, Social ‘and Rehabilita-
tion Services

Certified to the Secretary of State _ -, . 4. - /¢ , 1987,
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of changes and )NOTICE OF THE AMENDMENT
additions to 2.5.201 through )OF ARM 2,5.201 through

2.5.603 as required by )2.5,603,
50th Legislature's enactment )
of HB 180,

TO: All Interested Personms.

1. On June 25, 1987, The Department of Administration
published a notice to amend rules 2.5.201 through 2.5.603
pertaining to the contracting for supplies and services at
page 799 of the Montana Administrative Register, Issue No.
12,

2, The Department has amended rules 2,5,201 through
2,5.603 as proposed.

3. The Department received no written comments or
testimony.

4., The authority of the Department to make the changes
is based on Sections 18-4-113 and 18-4-221, MCA.

% \(/%ﬂ%/

Ellen Feaver
Director
Department of Administration

Certified to the Sectetary of State November 16, 1987
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STATE OF MONTANA
DEFARTMENT OF COMMERCE
BEFORE THL MONTANA ECONOMIC DEVELOPMENT BOARD

In the matter of the amendment ) NOTICE OF AMENDMENT OF 8,
of a rule pertalning to loans ) 97.409 LOAN PARTICIPATIONS

TO: All Interested Persons:

1. 0On September 24, 1987, the Montana Economie
NDevelopment Board publlshed a notlice of proposed amendment of
the above-stated rule at page 1609, 1987 Montana
Adminlstrative Reglster, lssue number 18.

2. The board has amended the rule exactly as proposed.

3., No comments or testimony were recelived,

BOARD OF INVESIMENTS
JOSEPH REBER, CHAIRMAN

Certifled to the Secretary of State, November 16, 1987.
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the) NOTICE OF ADOPTION OF ARM 10.61,207
adoption of Student ) (RULE I) STUDENT TRANSPORTATION
Transportation )

TO: All Interested Persons

1. On August 27, 1987, the Board of Public Education
published notice of a proposed adoption of ARM 10,61,207
(RULE 1), Student Transportation, on page 1372 of the 1987
Montana Administrative Register, issue number 16,

2. The Board has adopted the rule as proposed with
the following channe:

(a) The Board was contacted by the Administrative Code
Committee staff with comment that the authority and
implementation of ARM 10.61.207 should be changed to 20-8~121,
which is the new law., The Board agrees with the comment.

3. At the public hearing which was held September 16,
1987, no persons testified and no written comments were
received prior to September 25, 1987, the date on which the
Board closed the hearing record,

{//Uw ) . ‘./, )
ALAN NICHOLSON, CHAIRMAN
BOARD OF PUBLIC EDUCATION

T .

BY: /s

Certified to the Secretary of State November 16, 1987.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
QOF THE STATE OF MONTANA

In the matter of the adoption of
NEW RULES I through HB¥X L; the
amendment of rules 16.28.101,
16.28.201, 16.28.202, 16.28.301 =
16,.28.304, 16.28.601 - 16.28.609,
16.28.611 - 16.28.612, 16.28.614,
16.28.617 - 16.28.619%, 16.28.621 -
16.28.626, 16.28.628 - 16.28.632,
16.28.634 - 16.28.638, 16.28.1001 -
16.28.1003, 16.28.1005, 16.29.101,

)

)

) NOTICE OF ADOPTION,

)

)

)

)

)

)

)
16.29.102; and the repeal of rules )

)

)

)

)

)

)

)

)

)

AMENDMENT, AND REPEAL
OF RULES

te-28-162, 16.28.401 - 16,28.404,
16.28.501 - 16.28.505, 16.28.610,
16.28.613, 16.28.615, 16.28.616,
16.28.620, 16.28.627, 16.28.633,
16.28.901 - 16.28.903, 16.28.1004,
and 16.28.1101 - 16.28.1105; all
concerning control measures to
prevent the spread of communicable
diseases (Communicable Diseases)
To: All Interested Persons

1. On June 25, 1987, the department published notice of
proposed adoption, amendment, and repeal of the above-captioned
rules concerning control measures for communicable diseases, at
page 816 of the 1987 Montana Administrative Register, issue
number 12.

2. On July 16, 1987, the department published an interim
notice responding to comments received through June, 1987, at
rage 964 of the 1987 Montana Administrative Register, issue
number 13.

3. The department has adopted, amended, and repealed
the rules as proposed, with the following changes, including
the deletion of NEW RULES X, XXIII, AXIV, XXIX, XXX, XXXII,
XXXIII, XXXVI, XXXVIII, and XLII {new text as of this notice is
underlined, and text to be stricken is interlined; amendments
from the initial and interim notices are incorporated, and
section numbers are as amended; in rule 16.28.101, definitions,
the numbering of the definitions may change):

16.28,101 DEFINITIONS Unless otherwise indicated, the
following definitions apply throughout this chapter:

{1) "Bleod and body fluid precautions" mean the following
requirements to prevent spread of disease through contact with
infective blood or body fluids:

(a) Same as proposed.

{b) Single-use gloves must be used if blood or body
fluids, mucous membranes, or non-intact skin will be touched,
items or surfaces sciled with Dblood or body fluids handled,
and for performing vascular access procedures other than veni-
puncture; and the gloves must be changed before touching ano-
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ther person and discarded in a manner preventing contact with
them thereafter. (It is recommended, though not required, that
single-use gloves coupled with proper aseptic procedures also
be used for performing venipuncture.)

(c) Hands must be washed immediately after gloves are
removed or if they are potentially contaminated with blood or
body fluids and before touching another person.

(d) Same as proposed.

(@) NKeedle-atiek-injuries Injuries from needles or other
sharp devices must be avoided; used needles must not be re~
capped, er bent, and or broken by hand, removed from disposable
syringes, or otherwise manipulated by hand; after use, dispos-
able syringes and needles, scalpel blades, and other sharp
items must be placed in a prominently labeled, puncture-resis-
tant container for disposal, located as closely as practicable
to the _use area; large-bore reusable needles must be placed in
such a container for transport to the reprogcessing area.

(£)-(h) Same as proposed.

(i) Masks and protective eyewear or face shields must be
worn during procedures that are likely to generate droplets of
blood or other body fluids.

(J) In areas where resuscitation is likely to be prac-
ticed (e.g. emergency rooms), mouthpieces, resuscitation bags,
or other ventilation devices must be available.

(k) No one who has an exudative lesion or weeping derma-
titis in _an area_ _likely to be touched may directly care for a
patient or handle patient-care equipment.

(2)-(3) Same as proposed.

(4) "Cleanimg" means the-remeval to remove from surfaces,
by scrubbing and washing, as with hot water and soap or deter-
gent, ef infectious agents and ef organic matter on which and
in which infectious agents may be able to live and remain viru-
lent.

(3)-(6) Same as proposed.

(7) UEenfidential-cage-card?-ia-the-form--provided-by-the
deparement-ta-repore-a-case-af-a-repoartabie-diacasar

(8)-(10) (to be renumbered) Same as propeosed.

{1l) YBisinfeeeisnl--means--rhe-deseruceion-of-infeations
ergantsma-sueside-of-a-human--er--animai--body--by--chemicai-or
physteal-meanzs-direceiy-appiieds

{12) Uupisipfescatienl-is--the-deatruceion--by-chemical-or
rhysicai-means-ef-undesired-animat-forma-on-demestie-animats-or
present-upon--the-peracn--or-the-clothing-er-in-the-envirenment
af-a-human-beingr

{(13)-{25) (to be renumbered} Same as proposed.

(26) UNeseeemiat-infectionl-means-an--infeation-eriginat-
ing-in-a-heateh-care-faciltieys

(27) UNesscomial-ocHtbreak!-means-an-epidemic-or-suspeated
epideite-of-nogscomial-infectionmar

(28)-(34) (to be renumbered) Same as proposed.

(35) "Sexually transmitted disease" means AIDS, syphilis,
gonococcal infection, chancroid, lymphogranuloma vehereum,
granuloma inguinale, or chlamydial genital infections.

{(36)~(40) (to be renumbered) Same as proposed.
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16.28.102 LOCAL BCARD RULES (Will NOT be repealed but
will be retained without amendment.)

16.28.201 REPORTERS Same as proposed.

16.28.202 REPORTABLE DISEASES (1) The following com-
municable diseases are reportable:

(List same as proposed, with following changes:)

Herpesy-genttal

Hiseoplasmesis

Leptespirosis

Monenmucleosis

Nengenecoceai-urethritia

Pedieutosim-tiies)

Ringwerm-epidemnie

Seakies

Paentasis

(2) Same as proposed.

NEW RULE I (to be codified as 16.28.203) REPORTS AND
REPCORT DEADLINES {(l) Same as proposed.

" (27 A county, c¢ity-county, or district health officer or
his/her authorized representative must mall to the department
the information reguired by NEW RULE IT(1l) for each suspected
or confirmed case of one of the following diseases, within the
time limit noted for each:

(a) Same as proposed.

(b) within 7 calendar days after the date information
about a case of one of the following diseases is received by
the county, city-county, or district health officer:

(List same as proposed, with following changes:)

Histoplasmesis

Beproapiresis

Paratypheid

FTaeniasts

FTaxic-sheek-ayndrame

(3) By Friday of each week during which a suspected or
confirmed case of one of the diseases listed below is reported
to the county, city-county, or district health offlcer, that
officer or his/her authorized representative must mail to the
department the total number of the cases of each such disease
reported that week:

(List same as proposed, with following changes:)

Herpes;-genital

Henonuaieozis

Nengoneeomaat-urethrieis

Pedieulosis~-{iteey

Ringwerm-epidamic

Seabies

(4)-(7) Same as proposed.

NEW RULE II {to be codified as 16.28.204) REPORT CON-
TENTS (1)-{2) 5ame as proposed.

(3) The information required by sections (1) ehreugh-{33
and (2) of this rule must be supplemented by any cother informa-
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tion in the ©possession of the reporter which the department
requests and which is related to case management, excepting, in
the case of those who are HIV-positive, the name or any other
information from which the individual in guestion might be
identified.

(4)-(5) Same as proposed.

NEW RULE IITI (to be codified ag 16,28.303) CONFIRMATION
OF DISEASE {1){a) Subject to the limitation in (b) below, if
a local health officer receives information about a case of any
of the following diseases, s/he or his/her authorized represen-
tative must ektain-and--supmit-ee-the-deparemene ensure that a
specimen from the case 1is submitted to the department, which
specimen will be analyzed to confirm the existence or absence
of the disease in question:

(List same as proposed, with following change:)

teptoapireais

{b}) Same as proposed.

(2)-{4) Same as proposed.

16.28.301 SENSITIVE OCCUPATIONS
Same as proposed.

16.28.302 FUNERALS Same as proposed.

16.28.303 TRANSPORTATION OF COMMUNICABLE DISEASE CASES

(1) Neither an infected person with.a commuhicable dis-
case subjeet--ve for which subchapter 6 of this chapter pre-
scribes isolation nor a contact made subject to gquarantine by
that subchapter may travel or be transported from one location
to another without the permission of the local health officers
with Jjurisdiction over the places of departure and arrival,
except if, in the case of an infected person:

(a) an the infected person is to be admitted directly to
a hospital for the treatment of the commuhicable disease, and

(b) both local health officers are satisfied that
adequate precautions are taken to prevent dissemination of the
disease by the infected person en route to the hospital.

16.28.304 IMPORTATION OF DISEASE (1) No person who has
a reportable disecase and-is-infeeettous for which subchapter 6
of this chapter preseribes isolation may be brought within the
boundaries of the state without the-permiassien-ef prior notice
to the department and approval of measures to be taken within
Montana to prevent disease transmission.

(2) Whehever a person Knows or has reason to believe that
an infected person, whether or not infectious, has been brought
within the boundaries of the state, s/he shall report the name
and location of the infected person to the department, with
the exception of those individuals who are HIV-positive; in the
latter case, only the information described in NEW RULE II(2)
must be provided to the department.
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NEW RULE IV {to be codified as 16.28.306) INVESTIGATION
OF A CASE (1) Immediately after being notified of a case or
an epidemic of a reportable disease, a local health officer
must:

(a) Same as proposed.

{b) 1if s/he finds that the nature of the disease and the
circumstances of the case or epidemic warrant such actioen:

(i)-(iii) Same as proposed.

(iv) notify contacts (for example, mereicians-or emer-
gency responders) of the case and give them the information
needed to prevent contracting the disease.

(c) Same as proposed.

(2) Same as proposed.

NEW RULE V_ (to be codified as 16.28.307) POTENTIAL EPI-
DEMICS Same as proposed.

NEW RULE VI {(to be codified as 16.28.308) QUARANTINE OF

CONTACTS -~ NOTICE AND OBSERVATION Same as proposed.
NEW RULE VII (to be codified as 16.28.309) ISOLATION OF
PATIENT -- NOTICE Same as proposed.

16.28.601 MINIMAL CONTROIL MEASURES Same as proposed.

NEW RULE VIII (to be codifjed as 16.28.601A) ACQUIRED
IMMUNE DEFICIENCY SYNDROME Same as proposed.

16.28.602 AMEBIASIS Same as proposed.

16.28.603 ANTHRAX Same as proposed.

16.28,604 BOTULISM -- INFANT BOTULISM Same as proposed.

16.28.605 BRUCELLOSIS Same as proposed.

NEW RULE IX (to be codified as 16.28.605A) CAMPYLOBACTER
ENTERITIS Same as proposed.

NEW-RUBE~X--EANBEIBEASTS (DELETED)

NEW RULE XTI (to be codified as 16.28.605B) CHANCROID
Same as proposed,

NEW RULE XII (to be codified as 16.28;605C) CHICKENPOX
Same as proposed.

NEW RULE XIIT (to be codified as 16,28.605D) CHLAMYDIAL
GENITAL INFECTION Same as proposed.

16.28.606 CHOLERA Same as proposed.

NEW RULE XIV {to be codified as 16.28.606A) COLORADQ
TICK FEVER Same as proposed.
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NEW RULE XV (to be codified as 16.28.606B) CONJUNCTIVI-
T1IS EFIDEMIC Same as proposed.

NEW RULE XVI (to be codified as 16.28.606C) DIARRHEAL
DISEASE QUTBREAK Same as proposed.

15.28.607 DIPHTHERIA Same as proposed.

16.28.608 ENCEPHALITIS Same as proposed.

NEW RULE XVII (tgo be codified as 16.Z8.608A) GASTROEN-
TERITIS EPIDEMIC Same as proposed.

16.28.609 GIARDIASIS Same as proposed.

NEW RULE XVITI (to be codified as 16.28.609A) GONOCOCCAL
INFECTION Same as proposed.

NEW RULE XIX (to be codified as 16.28.610A) GRANULOMA
INGUINALE Same as proposed.

NEW RULE XX (to be codified as 16.28.610C) HANSEN'S
DISEASE (LEPROSY) Same as proposed.

16.28.611 HEPATITIS TYFE A Same as proposed.,

16.28,612 HEPATITIS TYPE B Same as proposed.

NEW RULE XXT (to be codified as 16,28.612A) HEPATITIS,
NON-A NON-B Same as proposed,

NEW RULE XXII (to be codified as 16.28.612B) HEPATITIS,
TYPE UNSPECIFIED Same as proposed.

NEW-RUBE-X¥¥¥%~-~HERPES;-GENIFAL---{1}--Bratnage-and-secre-
tion-preeantions-must-be-ebserved-in-each-acute-case-of-genital
herpeay--

t2} A--persen--who--contractu--genitali-herpes-mist-be-in-
zerueted-to-avoid-sexual-contace-uneil-afeer-rhe-tesitens-heai-

NEW-RUBE--KKIV----HISFOPLASMOSES---{1}--Sputum--or-sputum-
sotted-artieles-must-be-coneurrentty-disinfecteds

NEW RULE XXV (to be codified as 16.28.612C) INFLUENZA
Same as proposed.

16.28.614 LEGIONELLOSIS Same as proposed.

167287616 -EEPTOSPIROGES~—-¢1+--AR-inquiry-must-be-made-to
determine-the--tnfected-animal--er-contaminated -waker-whieh-is
£he-smtree-of-the-leptespiresias

NEW RULE XXVI (to be codified as 16.28.616A) LISTERIQSIS
EPIDEMIC Samge as proposed.
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NEW RULE XXVII (to be codified as 16.28.6165) LYME DIS-
EASE Same as proposed.

NEW RULE XXVIII (to be codified as 16.28.616C) LYMPHO-
GRANULOMA VENEREUM Same as proposed.

16.28,617 MALAXIA Same as proposed.

16.28.618 MEASLES ~~ RUBEOLA {1l) A local health officer
or the department shall impose modified isolation consisting of
respiratory isolation of a measles case and quarantine of sus-
ceptible contacts whenever a suspected or confirmed case of
measles occurs. If isclation and guarantine are imposed, the
local health officer shall provide the notice required by NEW
RULES VI and VII and make immunizations available;-fres-of
charxge,

16.28,619 MENINGITIS -- BACTERIAL OR VIRAL Same as
proposed.

NEW--RULE--KKEIX--MONONUEEEOSES-~¢1}--Articies--soirted-with
nese-er-throac-discharges-must-be-coneurrentiy-disinfecteds

16.28.621 MUMPS Same as proposed.

NEW-RULBE-X¥KX~-NONGENQEOEEAL-URETHREFES---¢1}-~The-infectad
tndividuai-muak--be-directed-to-avord-gedual-contact-untili-hias
her-yrerhral-dischargas-are-determined-te--be-no--longer-infec-
tiougs

NEW RULE X¥XXI (to be codified as 16.28,.621A) OPHTHALMIA

NEONATORUM Same as proposed.
16.28.622 ORNITHOSIS (PSITTACOSIS) Same as proposed.

NEW-RULE-KKKII--PARATYPHOID (DELETED)

NEW-RUEE-XXX::¥I--PERICUEGSES--~€3}--The-case--musae-be-ige-
tated-diresred-vo-refratn-from-having-ineimate-coneace-or-shar-
ing-persenai-ieems-with-anocher-perscn--for-24--hours-after-she
appiication-ef--an-effeceive--pedieutosis~insecricides-no-other
precantions-are-necessary-

£2} €Eloehing;-beddings-and-any-ether-avtictes--which-were
in-comract--with-the-casels-bedy-hair-must-be-concurrentiy-dig-
infecead:

£33 If--the--partientar--inseckiecide--inttiatiy--used-for
treatment-ia--net-ovieidat;-the-case-must-be-retreated-with-in-
sectieide-7-10-days-afeer-the-inteial-ereatment-ocenrreds

té4} Eilose-esnetacts-must-be-examined-to--detarmine-if-vhey
have-been-infackad:

16.28.623 PERTUSSIS (WHOOPING COUGH) Same as proposed,

16.28.624 PLAGUE Same as proposed.
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16.28.625 POLIOMYELITIS Same as proposed.

NEW RULE XXXIV (to be codified as 16.28.625A) O-FEVER
(QUERY FEVER) Same as proposed.

16.28.626 RABIES -- HUMAN Same as proposed.

NEW_RULE XXXV _(to be codified as 16.28.626A) RABIES
EXPQSURE Same as proposed.

NEW--RUBE--XK¥X¥i--~-RINGWORM-EPIBEMiE---{1}-~Infectcd-araeas
Hust-pe-covered-and--conrcurrent--disinfection--for-~-dispeaat-of
the-eovers-used-

16.28,628 ROCKY MOUNTAIN SPQTTED FEVER Same as
proposed.

NEW RULE XXXVIT (to be codified as 16.28.628A) RUBELLA
Same as proposed.

16.28.629 RUBELLA -~ CONGENITAL Same as proposed,

16.28.630 SALMONELLOSIS (OTHER THAN TYPHOID FEVER)

(1) Same as proposed.

(2) Whenever a case of Salmonellosis exists:

(a) Same as proposed.

(b) the case must not be allowed to engage in a sensitive
occupation until 2 successive authentie specimens of feces have
been determined by a laboratory to be negative for Salmonella
organisms, the first specimen of which is collected at least 48
hours after «cessation of the therapy and the second not less
than 24 hours thereafter; and

{(e¢) Same as proposed.

NEW-RULE-XXKVIII--~SEABIES-«~¢t1}--An-infested--parsen-must
ba--exeiuded--froam--acheot--or--work-from-the-date-of-diagnesis
wntit-Z4-hours-after-commencemene-of ~treaement s

16.28.631 SHIGELLOSIS (1) Same as proposed.

(2} A local health officer must not allow an infected
persen to engage in a sensitive occupation until 2 successive
adkmeneie specimens of feces taken at an interval of not less
than 24 hours apart, beginning no earlier than 48 hours after
cessation of specific therapy, have been determined teo be free
of shigella organisms.

16.28.632 SMALLPOX (INCLUDING VACCINTIA) Same as pro-
posed.

NEW RULE XXXIX (te be codified as 16.28.6327A) STAPHYLO-
COCCAL EPIDEMIC Same as proposed.

NEW RULE XL (tg be codified as 16,28.632B) STREPTOCQCCAL
EPIDEMIC Same as proposed.
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NEW RULE XLI (to be codified as 16.28.632C) SYPHILIS
Same as proposed.

NEW-RUEBE--KhEF--FAENIASIG---~{1}--Enterie-precauntions-muse
be-impesed-until-ereakment-ia-effectivers

16.28.634 TRICHINOSIS Same as proposed.

NEW RULE XLIII (to be codified as 16.28.634A) TUBERCULO-
518 Same as proposed.

16.28.635 TULAREMIA Same as proposed.

16.28.636 TYPHOID FEVER (1) Same as proposed.

(2) Enteric¢ precautions must be imposed until specific
therapy for the fever has been completed and no fewer than 3
guccessive authenktie specimens of feces have been found nega-
tive for typhoid organisms, the first of which is taken one
month after therapy is discontinued and followed by the other 2
at no less than l-week intervals.

(3) Same as proposed.

16.28.637 TYPHUS FEVER {LOUSE-BORNE) Same as proposed,

16.28.638 YELLOW FEVER Same as proposed.

NEW RULE XLIV (to be codified as 16.28,638A) YERSINI-~
QSIS Same as proposed.

NEW RULE XLV (to be c¢odified as 16.28.638B) TLLNESS IN
TRAVELER _FROM FOREIGN COUNTRY Same as proposed.

16.28.1001 ISOLATION OF CASE -- TESTING AND QUARANTINE OF
CONTACTS Same as proposed.

16.28.1002 TUBERCULOSIS -- COMMUNICABLE STATE Same as
proposed.

16.28.1003 DIAGNOSIS Same as proposed.

16.28.1005 EMPLOYEE -- SCHOOLS -- DAY CARE FACILITY

(1) & person employed in a public or private inseitutien
for-ehe-teaching~ef-individuas school, the curriculum of which
is comprised of the work of any combination of kindergarten
through grade 12, or in a day care facility as defined in sec-
tion 53-4-401, MCA, must receive tuberculin skin testing either
between one year before er-within and 7 days after commencing
employment unless the person is a known tuberculin reactor, in
which case section ¢33(4) applies.

(2} Each school and day care facility must keep dogumen-
tation for each current emplovee of either the date, tyme,
tester, and results of the tuberculin skin test, or the fact
that section (4) applies.

t2+(3) Same as proposed.

t33(4)(a) Same as proposed.

(b) If any of the conditions listed in subsection ¢33}+a}
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(4)(a) of this rule are present, the tuberculin-positive em-
ployee must be counseled that s/he 1is at relatively high risk
of developing tuberculosis disease and that s/he should com-
plete & months of chemoprophylaxis if s/he has not already done
so, unless medically contraindicated according to the standards
contained in "Treatment of Tuberculosis and Tuberculosis Infec-
tion in Adults and Children”, a joint statement of the centers
for disease control and the American thoracic society, adopted
March, 1986.

(c) Further surveillance is not reguired of a tuberculin-
positive employee with any condition listed in subsection
t33tay (4)(a) of this rule who completes 6 months of chemopro-
phylaxis.

(d) A tuberculin positive employee with any of the con-
ditions listed in subsection +¢33¢a} (4)(a) of this rule who
does not complete 6 months of chemoprophylaxis, with the ex-
ception mentioned in subsection ¢33%te} (4)(c) of this rule,
must have a chest X-ray annually during his/her term of employ-
ment.,

(e) A tuberculin-positive employee with none of the con-
ditions listed in subsection {(4){(a) of this rule or with a his-
tory of close exposure to a case of commuhicable pulmonary
tuberculosls within the previous 2 years or a history of a neg-
ative tuberculin test within the previocus 2 vears may be re-
leased from further routine tuberculosis surveillance follow-
ing 2 negative chest x~rays one year apart. However, if such
an employee does not complete 6 months of chemoprophylaxis as
well, s/he must be examined by a physician every 5 years after
the second negative x-ray is taken to determine whether symp-
toms of tuberculosis exist,

€43-453(5)-(86) Same as proposed.

NEW RULE XLVI_ (to be codified as 16.28.1006) TREATMENT
STANDARDS Same as proposed.

AUTH: 2-4-308 50-1-202 and 50~17-103, MCA

NEW RULE XLVII (to be codified as 16.28.1007) FOLLOW-UP
AND REPORTING  Same as proposed.

NEW RULE XLVIITI (to be codified as 16.28,1008) SUBMIS-
SION OF SPECIMENS Same as proposed.

NEW RULE XLIX (to be codified as 16.24.215) NEWBORN EYE
TREATMENT Same as proposed.

16.29.101 DEFINJTIONS Same as proposed.

15.29.102 DEATH FROM A SPECIFIED COMMUNICABLE DISEASE
Same as proposed. '

NEW RULE L (to be codified as 16.28.610B) HAEMOPHILUS
INFLUENZA B INVASIVE DISEASE Same as proposed.
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4. Additiconal comments and the department's responses:

a. Comment: Regarding sexually transmitted diseases,
specific surveys are a better way to collect incidence data
thah through routine reporting, in part because sceme physicians
and clinics deliberately do not repeort to the state or county
health department when they think it is more effective to treat
the patient and his/her partner directly, on the spot, and
because the state does not appear to be doing much follow-up
itself. Given the latter factor, STD cases, particularly cases
of chlamydia, should be reported to the state or county only
when the patient cannot be located for treatment or the partner
is unlikely to be treated. The additional, unreimbursed,
burden of reporting imposed on clinics who are already deing
STD diagnosis and follow-up for which no one pays them is un-

justifiable. Chlamydia reporting should be "requested" rather
than required.
Response: All state and territories vrequire STD

reporting similar to Montana's requirements; surveys are costly
and not necessarily representative of the general population.
Through the reports it receilves, DHES monitors state-wide
trends and reports to the federal Centers for Disease Control
statistics useful in national disease control planning. as for
lack of follow-up by the state, follow-up is practically and
legally primarily the responsibility of each local health of-
ficer. Therefore, the current reporting mechanism will be re-
tained.

b. cCcomment: Reporting of genital herpes should be "re-
quested" rather than required, or eliminated altogether, be-
cause the best control measure 1is education at the time of
diagnosis by the health care provider and because case follow-
up is less useful than it used to he.

Regponse: Genital herpes was deleted from the list of
reportable diseases.

c. Comment: Chlamydia reporting should be "requested"”
rather than required.

Response: The purpose of rules is to set minimum,
mandatory reporting and other control measures to protect pub-
lic health. A "request" for a report when a doctor sees fit to
provide one has no place in rules, go the amendment was re-
jected.

d. Comment: The familiar phrase "food handler" should
be reinstated in the definition of ‘'sensitive occupation", and
the rule relating to sensitive occupations (16.28.101(34) and
16.28.301) for ease of reference.

Response: The rule appeared clear enough as it stood
and was not amended further.

e. Comment: The phrase "careful surveillance" in
16.28.624 is redundant and its meaning should be clarified.

Response: The word "careful" 1is there strictly for
emphasis on the need for surveillance, was not considered by
the department to be redundant, and is retained.

f. Comment: What should be specified about control of a
Hepatitis A virus case in a school setting?

Response: The enteric precautions mentioned already
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are sufficient,

g. Comment: All individuals treated in emergency rooms
for trauma or with an open wound or exterior body secretions
should be tested for AIDS virus and hepatitis B, cest to the
patient, in order to ensure emergency responders, morticians,
etc., are notified in every case 1in which they are at risk,
especially since local health officers might not know or notify
all of the emergency responders affected in a given case.

Response: Blood and body fluid precautions should be
routinely used as a preventive measure; in the event that
those precautions are circumvented or not followed, the local
health officer should try to get the voluntary consent of the
patient to test his/her blood. In any event, it is the respon-
sibility of the local health officer to track down everyone who
may be exposed to a case.

h. Comment: A large number of people felt that the
language in NEW RULE II(3) allowed DHES to request the names of
HIV-positives even though the names are not reguired to be in
the initial reports, and that 16.28.304 gave DHES the power to
exclude from the state those with AIDS or exposed to the AIDS
virus. They asked that both provisions be deleted or amended.

Responge: NEW RULE II was amended to ensure the names
of HIV-positives were not requested, and, 1in response to the
second issue above, both 16.28.303 and 16.28.304 were amended
to make the rules apply primarily to cases requiring gquarantine
or isclation, which AIDS and AIDS exposure currently do not, to
substitute a notice requirement for the power to prohibit entry
into the state, and to clarify that the department would not
get the names of HIV-positives who have entered the state.

i, Comment: The definition of "local health officer”
should be reinstated.

Response: Since "local health officer" is defined in
50-2-101, MCA, and the definition in the rule essentially reit~
erates that statutory language, the definition was not retained
because state law prohibits reiteration in rules of statutery
language.

j. Comment: In general, some of the reportable di-
seases, such as chickenpox, should not be reportable because
they are too prevalent for a meaningful epidemiological re-
sponse to be made, because no control strategy exists, or be-
cauge they present no significant public health problem.

Response: The need for reporting of each of the re-
portable diseases listed was carefully considered, and, in
addition to the reportable disease eliminated in the interim
netice, deleted genital herpes, histoplasmosis, leptospirosis,
nongonococcal urethritis, pediculosis, ringworm evidemic, sca=-
bies, mononucleosis, and taeniasis and their control measures.
Chickenpox was retained because (CDC recommends it, since dis-
covery of a vaccine is apparently imminent.

K. Comment: The Legislative Council staff reguested
more appropriate authority for NEW RULE XLVI be substituted,
since the code section currently cited does not give rule-mak=-
ing authority, even for advisory rules. .

Response: The department adopted the suggested change
in authority citations,
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1. Comment: The definitions and control measures in
Control of Communjcable Diseases in Man (CCDM) should be used
instead of those proposed because they are national standards
and in order to prevent confusion on eoccasions when the state
and CCDM standards are lnconsistent.

Response: The minimum standards, while nct containing
everything in the CCDM, are rarely inconsistent with it and are
intended to specify the minimum requirements which must be met
in Montana. People other than health officers with ready ac-
cess to the CCDM are also responsible for fulfilling the mini-
mum standards, many of whom would find it difficult to lay
hands on a CCDM for reference. The definitions in the rules
were carefully examined to ensure no conflicts existed with
CCDM, even though the wording may not precisely coincide.
Finally, some of the control measures in the CCDM are not
phrased in the mandatory language required of rules and are
therefore inappropriate for wholesale adoption as standards.
Therefore, substitution of the CCDM for the proposed defini-
tions and control measures was not done. However, as a result
of the suggestion and the reexamination of the definitions it
generated, the definition of "blood and body fluid precautions"
was expanded to more closely follow the "universal precautions"
most recently prescribed by CDC.

m. Comment: The proposal sometimes requires health
officers to enforce behavior, such as sexual abstention, which
is not under the officers' control.

Response: The language referred to has been amended
accordingly.

n. Comment: In NEW RULE IV(1l)(b)(iv), use of morticians
as examples of contacts is inappropriate hecause the definition
of "contact" refers to individuals wheo have already been ex-
posed to an infectious agent, which would not ordinarily be the
case with morticians.

Response: "Morticians" was deleted as an example of a

contact.

O. Comment: The meaninhg of "authentic" in the phrase
"authentic specimens" in unclear in 16.28.630, 16.28.631, and
16.28,636.

Response: The department agreed the word was vague
and unnecessary, so deleted it.

P Comment: NEW RULE ITI should be amended so that it
is ¢lear that a pew specimen need not be submitted to the de-
partment, that the health officer need not personally submit
it, and that there are instances when one may hot be available.

Response: The requested changes were made, with the
exception of the last, which already is addressed in paragraph
(3) of the rule.

q. Comment: The definition of '"sexually transmitted
disease" should include HIV-positives as well.

Response: Since the phrase is used in only one place
in the rules [NEW RULE I(5)] under circumstances which shouli
not include HIV-positivity, the amendment was not made. The
department also reinstated the definition, since it had inad-
vertently been deleted.

r. Comment: Health officers should not be excluded from
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AIDS and HIV-positive case information.

Response: No change was made, first because AIDS is
reportable to the health officer, and second, because, in the
case of HIV-positives, no control measures other than public
education are now recommended.

S. Comment: It is burdensome to local health depart-
ments to require measles vaccine to be given free of charge.

Response: The department agreed and deleted the pro-
vision.

t. Comment: All communicable disease reporting should
be by name and address.

Response: No change was made since HIV-positives are
the only 'disease" not s¢ reported, and confidentiality con-
siderations require no names or addresses be reported in that
case as yet.

u. Comment: No public health or patient care advantage
exists to Jjustify requiring specimens from victims of amebia-
sis, granulcma inguinale, or lymphogranuloma venereum to be
sent to DHES' laboratory for confirmation, especially since
other clinical labs may have confirmed those diseases already.

Response: DHES retained the requirement because no
lab in Montana other than DHES's is proficient in testing for
those diseases since they are so rare, and because the depart-
ment wants to be sure of their existence in order to prevent
outbreaks.

V. The definitions of "confidential case card", "disin-
fections", "disinfestation", "nosccomial infection", and "noso-
comial outbreak" were deleted as unnecessary because they no
longer appear anywhere else in the rule package. The defini-
tion of "cleaning" was revised slightly to be a definition of
"clean'", since the latter and not the former is used in the
rules.,

W. Paratyphoid and toxic shock syndrome were deleted
from NEW RULE I(2)(b) to conform to the interim notice's dele-
tion of those diseases in other places in the rules.

X. Reexamination of 16.28.,1005 regarding tuberculosis
control resulted in editing for clarification (e.g. "school"
instead of "institution for the teaching of individuals");
setting a one-year limit on the age of a TB test which would be
acceptable for employment purposes; adding language clarifying
that schools have to keep a record of the TB status of their
employvees; reinstating and updating a paragraph inadvertently
deleted [(3)(e), now (4)(e)l; and correcting references to
section (3) which should be section (4).

JORW J. qﬂynan, M.D.,/Director 7

by William J. Opitz, Deputy Diné;tor

Certified to the Secretary of State November 16, 1987.
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BEFORE THE DEPARTMENT
OF PURT.IC SERVICE REGULATION
OF THE STATE OF MONTANA

NOTICE OF REPEAL OF PUBLIC
SERVICE COMMISSION RULES
PROHIBITING THE NONESSENTIAL
USE OF NATURAI, GAS FOR
OUTDOOR LIGHTING

In the Matter of Repeal of
ARM 38,5.1801 through
38.5.1811.

TO: All Interested Persons

1. On September 24, 1987, the Department of Public Ser-
vice Regulation published notice of the proposed repeal of
Rules 38.5.1801 through 38.5.1811 which prohibit the nonessen-
tial use of natural gas for outdoor lighting at pages 1616-
1617 of the 1987 Montana Administrative Register, Issue No.
18.

2. The Commission has adopted the proposed repeal.
Authority to repeal rules is contained at 69-3-102 and 69-3-
103, MCaA.

3. Commentsg: The repeal was requested by Montana-
Dakcote Utilities Company. Great Falls CGas Company submitted
comments in support of the repeal.

hairman

CLYDE

CERTIFIED TO THE SECRETARY OF STATE NOVEMBER 16, 1987.
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of Amendment of Rule ) NOTICE OF AMENDMENT
38.5.2502(5) Pertaining to ) OF RULE 38.5.2502(5),
Responsibility for the Expense of ) PESPONSIBILITY FOR

Maintaining Water Utility Service ) MAINTAINING WATER
Pipes from the Water Main to the ) SERVICE LINES
Consumer's Property Line. )

TO: All Interested Persons

1. ' On September 24, 1987 the Department of Public Ser=-
vice Regulation published notice of the proposed amendment of
rule 38,5,2502(5) regarding responsibility for the expense of
maintaining water utility service pipes at pages 1614-1615 of
the 1987 Montana Administrative Register, Issue No. 18.

2. The Commission has adopted the amendment as pro-
posed,

3. Comments: Comments were received from the Legisla=-
tive Council with respect to the authority for the issuance of
this rule as well as the specific implementation citations.
In response to these comments the Commission amends the author-
ity and implementation for this rule as follows: AUTH: Sec.
69--3-102 and £9-3-103, MCA; IMP, Chapter No. 184, Montana Ses-
sion Laws 1987, 69-3-102, MCA,.

Chairman

CERTIFIED TO THE SECRETARY OF STATF NOVEMBER 16, 1987,
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BEFORE THE SECRETARY QF STATE
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION OF RULES
of rules pertaining to fees ) I - II 44,6.107 and 44.6.110
for filing notice of agricul- ) AND AMENDMENT FOR RULE

tural lien and certificate of ) 44.6.105 - Fees and Format
information obtained by publie ) for Filing Notice of Agricul-
access, and the requirements ) tural Lien and Certificate

of the format for the Notice ) of Information Obtained by
of Agricultural Lien. ) Public Access.

TO: All Interested Persons:

1. On September 10, 1987, the BSecretary of State
published notice of the proposed adoption and amendment of
rules pertaining to fees and format for filing notice of
agricultural 1liens and certificates of information obtained
by public access, at page 1553 of the 1987 Montana
Administrative Register, issue no. 17.

2. The Secretary of State has adopted and amended the
rules as proposed,

3. No comments or testimony were received,

4, These rules will be effective December 1, 1987.

JIM WALTERMIRE
Seeretary of State

Dated this 16th day of November, 1987
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BEFORE THFE DFEPARTMENT OF SOCIAL
AND REHARTLITATICN SERVICES OF THL
STATL QF MONTANA

In the matter of the amend- ) NOTICE OF THE AMENDMENT OF
ment of Rules 46,12.401, ) PULES 46.12.401, 46.12.402
46.12,4C2 arcd 46,12,404 ) AND 46.12.404 PERTAINING TO
pertaining to Medicaid ) MEDICAID SANCTIONS
sanctions )

T  All Interested Persons

1. On July 16, 1987, the Lepartment of Social and Reha-
bilitation Services published notice of the proposed amendment
of Rules 46.,12.401, 46.12.402 and 46.12.404 at page 1062 of
the 1987 Montana Administrative Register, issue number 13,

. The Department has amended Rule 4€.17.404 as
proposed.

3. The Department has amended the fecllowing rules as
proposed with the following changes:

46.12.401 GROUNDS _ FOR_ SANCTIONING Subsections (1)
through (1) (r) remein as proposed.

(¥9g) Failure to correct deficiencies as defined by the
ARM or federal regulation after receiving written notice of
these deficiencies from the department, or the department of
health and environmental sciencess, OR THE FEDERAL DEPARTMENT
OF HEALTH AND HUM SERVICES. The standards set forth at 42
CFR Part 447 and- the-Fe&erai ~heng-Perm-Eare-Survey--Care-Cuida-
ltnes-_d—&t‘ed-—erepbembe-)& 10865 AND THE AMENDMENTS PROPOSER TO
THIS SECTION AS PUBLTSIED IN THE FEDFRAL REGISTER, VOL. 52,
NO. 126 ON JULY 1, 1987, AT PAGE 247527 FT. SEQ. which identify
deficiencies for D;ov1ders of long term care facility serv-
ices, are hereby incorporated by reference, A copy of 42 CFR
Part 447 ané—the--Federab-fong-Jferm-Care--Survey —Care-Guide-
}inesTM'dﬂt‘e&-wQ?ptember- 15865 AND THE AMENDMENTS PROPOSED TO
THTE SFCTION AS PUBLISHFD TN THE FFDERAL REGISTER, VOL. 57,
NC. 126 ON JULY 1, 1987, AT PAGE 24752 ET., SEQ. are available
from the Department of Social and Rehabilitation Services,
Economic Assistance Division, P.0. Box 4210, Helena, Mcntana
50620,

Subsections (1) (t) through (1) (z)} remain as proposed.

AUTH: Sec, 53-2-201, 53-2-803, 53-4-111, 53-6-111 and
53-6-~113 MCA; AUTH Extension, Sec. 1, Ch. 370, L. 1985, Eff.
10/1/85 -

IME: Sec, 53-7-306, 53-2-8C1, 53-2-803, 53-4-112 and
53-6-111 MCP

46,12.402 SANCTIONS (1) The following sanctions may be

inveked against providers based on the grounds specified in
ARM 46.12.401+:
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Subsectiors (1) {a) thrcugh (1) (h} renain as proposed.
{i) In addition to the sanctions listed above, long term
care facilities shall be subjecl to fermipation of participa-
3

tion when the deficiencies re ulting _from eheir failure to
meet corditions OR STANDARDS ¢f participation er- wtandards
pose immediate jecpardy or the denjal of payments Tor new ad-
missions ii the #aetiitiesl FACILITY'S deficiencies RFSULTING
FROM FAILURE TO MFET CONDITIONS OR STANDAFDS OF DARTICIPATION
de not pose immediate ]eopwrdj Federal laws regarding ter—
mination from participation and intermediate ctions provid-

ed in 42 U.5.C. 129ea(i), 42 CFR 442,02, and 42 CFR 442,117

through 442.119 are hereby incorpurated by reference. A COLy
of 42 U.85.C, 1396a(i), 42 CFR 442.2, and 42 CFR 447,117
through 417.119 may be obtained fiom the Department of Social
and_ Rehabilitation Cervices, P.0O. DBox 4210, llelena, Montana
53620; or T

(j) Notificaticn to the public of sanctions taken
sgainst a provider. B

RUTH: Sec. 53-2-201, 63-2-803, 52-4-111, 53-6-111 and
53-6-113 MCA

IMP: Sec. 53-2-306, 63~2-801, 53-4-112 and 53-6-111

MCA

4. The Cepartment has thoroughly considered all commen-—
tary received:

COMMENT: The language relating to the intermediate sanction
should parallel that of termination, 1t should be made clear
that the intermediate sanction may only be imposed when defi-
cilencies result in failure to meet conditions or standards of
participation.

RESPONSE: The Department concurs and will revise the larguage
in accordance with the suggestions made in the comment.

COMMELT: Are the Septerber 1986 Feders! Long Term Care Survey
Care Cuidelines referred to in the proposed rules the rame as
the final federal rules published on June 13, 198672

RESPONSE: The final federal rules published June 13, 1986
established the resident outgomes, or Pacs SUrvey process.
The September 1986 Long Term Cere Survay Care Cuidelire: were
the survey procedures develoced in response to the FaCS regu-
laticons,

ENT: The June 13, 1986 federal rules were declared proce-
Jy invalid by a Coloradc federal district court in March
As ordered by the court, a Notice of Proposed Fulemak-
ing (¥'PRM) was published on July 1, 1967, with a comment
perind extending through September 29, 19%87. should invalid

22-11/27/87 Montana AHdninistrative Register



-2166-

rules be incorporated by reference, thus creating the need for
a future amendment, or would it be better to withdraw the
proposed ARM amendments until the new rule is finalized?

RESPONSE:  The Department has incorporated by reference the
amenrdments proposed to 42 CFR Part 442 as published in the
Federal Register, Vol. 52, No, 126 on July 1, 1987, at page
24752 et, seq. The importance of rule authority for invoking
intermediate sanctions mandates that these state rule
amendments be made final. A future amendment to the
ircorporation by reference may be necessary to correlate with
final federal regulations but is not anticipated.

COMMENT: Are sanctions to be imposed routinely? Tf sanctions
are based solely upon jeopardy to the patient, what is the
expected freguency?

RESPONSE: The Department expects that Medicaid providers will
routinely be ip compliance with the conditions and standards
of participation rather than in a position of noncompliance.
Therefore, imposition of intermediate sanction is expected to

be an extraordinary occurrence.

COMMENT: Who makes the decision to impose sanctions?

RESPCNSE: The Montana Department ¢of Health and Environmental
Sciences, which is the state survey agency, can recommend that
an intermediate sanction be imposed based upon their survey of
the provider. The decision to impose sanctions is made by the
federal Department of Health and Human Services for duly
certified skilled heds and by the Montana Department of Social
and Rehabilitation Services fer intermediate care beds and
Medicaid-only certified skilled beds.

COMMENT: If a facility has an eleven-month sanction, can the
facility call the Department of Health and Environmental Sci-
ences for reinspection? What happens after eleven months?

RESPONSE: The provider may request a follow-up survey at any
point during the sanction period. The sanctien mav then be
ended and a new certification period established if the pro-
vider has come into compiiance. The Department of Heaslth and
pnvirenrental Sciences will automatically schedule a survey
prior to the ecxpiration of the sanction period and, based upon
the results of the survey, the provider will either be recer-
tivied or terminated at the end of the eleven months.

COMMENT : What is the effect of intermediate sanctions on
rolmbureement?

Montana Administrative Register 22-11/27/87



-2167~

RESPONSE: Medicaid payment is denied for new admissions to
the facility during the sanction period, However, Medicaid
payments can be made for services to residents who, prior to
the sanction date, were covered by private payors and subse-
quently become eligible for Medicaid.

COMMENT: Is an exit interview required? If so, what is the
procedure?

RESPONSE: An exit conference is required by federal regu-
lation, at the conclusion of each survey. Deficiencies will
be addressed at that time but the decisicn to recommend inter-
mediate sanction may not have been made until the survey find-
ings are reviewed subsequent to the date of the exit confer-
ence.

COMMENT: When does an intermediate sanction begin in relation
to the time of the survey?

RESPONSE: Surveys are generally conducted sixty (60) days
prior to the end of a certification period. However, an
intermediate sanction may be imposed thirty (320) days from the
date of the survey.

COMMENT: Will intermediate sanctions be imposed in Montana or
will termination be the only option offered providers?

RESPONSE: Intermediate sanctions may be imposed in accordance
with this administrative rule if conditions c¢r standards of
participation are not met but there is no immediate jeopardy.
The decision will be made at either the federal or state level
and providers will not be offered an option.

COMMENT: 1Is there a quota of sanctions expected by the feder-
al government in Montana?

RESPONSE: The Department is unaware of a sanction quota ex-
pected by the federal government.

;. .{

s A 5 . i
Director, Soféial and Rehakbilita-
tion Services

Certified to the Secretary of State _, /. ... Aw. /{ , 1987.
7
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FLFOKE THE DEPARTMENY OF SGCIAL
AND PFPIRILITATION ERPVICES OF THE
STATY CF MONTANA

In the matter of the arend- ) NOTICE OF THE AMENDMENT OF
ment of Rule 46,12.504 ) RULE 46.12.504 PERTAINING
pertaining to inpatient ) TO INPATIENT HOSPITAL
hespital services, require- ) SERVICES, REQUIREMENTS
ments )

T:  All Tnterested Persons

1. On October 15, 1987, the Department of Sccial and
Rehabilitation Services published notice of the proposed
amendment of Rule 46.12,504 pertaining to inpatient hospital
services, reguirements at page 1762 of the 1987 Montana Admin-
istrative Register, issve numkber 19,

2. The Department has amended the following rule with
the following changes:

46.12.504 INPATIENT HOSPITAL SERVICES, REQUIREMENTS

Subsections (1) through [3) (a) remain as proposed.

(i) For persons eligible for e¥-whe--have—-applied--Ffor
medicaid benefits prior to hospitalization, the provider must
obtein authorization for each admission emnd--iemgth--ef--seay
from the department or its designee fer--sach--admisaten prior
to or during the hospitalization;

Subsections (3) (a) (ii) through (4) (b) remain as proposed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-141 MCA

3. The Department has thoroughly considered all commen-—
tary received:

COMMENT: A comment was received from the Montana Hospital
Association that the mandatory authorization of Mecicaid
recipients for hospitalization that must be obtained prior to
or during heospitalization in order for medical payments to be
made is an arbitrary reduction in henefits which allows for
inadequate protection for hospitals. They proposed that the
rule he amended to allow for retrospective review and payment
of cases which did not receive pre or concurrent stay authori-
zation,

RESPONSE: Mandatory pre or concurrent stay authorization of
hospital admicsjons became effective 7/1/87. Prior to that
time, the Department was reviewing both claims where the hos-
pital failed to obtain the pre-authorization certification and
c¢laims of recipients who became retroactively eligible for
Medicaid. A review of c¢laims submitted in August 1986
revealed that 46% of these 1wo claim types were bheing reviewed
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hecause the providers failed to obtain authorization although
the recipient was currently eligible for Medicaid, The
Department denied 332 days for the time period 1/1/87 through
4/30/87, which has proven to be time consuming and, at times,
expensive for both the providers and the Department. The
Department believes that pre or concurrent stay review of
admission appropriateness will provide better utilization
control of hospital admissions and will enable the provider to
know prior to performing a service whether it will he deemed
medically necessary.

Verifying insurance coverage and/or Medicare or Medicaid cov-
erage is a standard admission policvy for hospitals and should
present no undue hardship to the provider.

The Montana Legislature met in 1587 and directed the Depart-
ment to regquire mandatory admission screening because of the
aforementioned reasons,

The Department will continue to review cases of recipients who
become eligible for Medicaid on a retroactive bacsis.

COMMENT: One commentcr disagreed with the need to obtain
authorization for admission and length of stay for special
excluded units under the prospective payment system for the
following reasons:

1) Tack of tested criteria for admission authorization and
continued length of stay.

2) Lack of expertise on the reviewer's part for these
excluded units.

3) Frequency of Departmental rule changes which is c¢ostly
and cumbersome *+o the healith care providers and e¢ffects
the efficiency of handling Medicaid patients.

RESPONSE: The propesed rule change does not effect the
sareening reguirements for hospital units excluded from the
prospective payment system, Voluntary pre or concurrent
admiscion and length of stay screening for al®! hospital
admissions has heen in effect since March J, 1985, while man-
datory screening for these arezs has been in effect since
July 1, 1987, This screenirg program haws proven effective in
menitoring  hospital stays for medical necessity an?  the
LDeparument has no plans to drop *his requirement,

The Departwent wil' address the commentors' {hree specific
concern: below:

1) The enly hospital units excluded from the Prospective
Payment System are rehabilitation units. Adnmission cri-
teria and length of stay eriteria used ir screening these
cases was developed by Medicare and moditied by the
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State's peer review organization (PRO). This criteria is
available to any provider upon request,

?) The Department currently contracts with the Montana/
Wyoming Foundation for Medical Care, the State PRO, to
perform admission and length of stay criteria., The Foun-
dation Is a physician based organization which has heen
performing hospital admission reviews for over 10 years.

3) The Department strives to balance federal regquirements,
legislative directives, and accessibility and quality of
services for recipients with the needs of the health care
providers, Administrative rules are drafted only in
response to an identified need in these areas and are
kept as simple and constant as we are able to.

COMMENT: Ore conmentor questioned what the effective date of

this proposed rule change will be.

RESPONSE : The effective date of this rule will be
November 28, 1987, but it will be applied retroactively to
October 1, 1987, as no provider or recipient benefits are
reduced and this date corresponds with the implementation of
the prospective payment system.

COMMENT: One commentor requested that the Department develop
a Memorandum of Understanding such as is currently in place
with the PRC for Medicare which would define the review pro-
cess, the criteria, and review requirements.

RESPONSE: The Department currently has in place administra-
tive rules, federal guidelines, provider manuals, and indi-
vidval provider agreements which cover these areas. We see no
benefit in enacting ancther agreement for either ourselves or
the provider. The Department currently contracts with the
Montana/Wyoming Foundation for Medical Care (PRO) to perform
hospital pre and/or concurrent admission review.

As of 7/1/87, in accordance with ARM 46.12.,504, all Medicaid
recipients admitted to acute care hospitals must be screened
during their stay, or payment cannot be made from Medicaid on
their behalf. This screening is performed via the hospital or
physician's office contacting the PRO by phone with the
pertinent medical information needed to determine whether an
admission is medically necessary or not. Specific guidelines
for this process are contained in the Medicaid provider's
manual which is provided to all Medicaid providers and is
updated az the need arises. The PRC makes their assignment of
length of stay for PPS exempt hospitals and units based on the
average 50th percentile length of stay for the State of
Montarna. Cases which exceed the 50th percentile are reviewed
agair for individus) specific circumstances.
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Federal and State guidelines for reviewing Medicaid recipients
specify that the service provided must be both medically
necessary and provided in the most appropriate setting as
specified in ARM 46.12.306 and 42 CFR 456,3. This criteria,
2long with exclusion of specific services, is applied to each
reviewv.

In additior, the Department contracts with each individusl
provider on an annual basis, We see no benefit in enacting
another agreement for either ourselves or the preovider.

COMMENT: Several providers have commented on inconsistencies
in the Department's rule which require that applicants for
Medicaid who have made such application pricor to a hogpitali-
zation must obtain authorization for inpatient stays. They
pointed out that the Medicaid applicant would not at this
point know whether his/her application had been approved,
would not have heen instructed to inform providers of poten-
tial eligibility for Medicaid, and would not have a Medicaid
card to show upon admission.

RESPONSE: The Department concurs that the mandatory screening
of applicants in order to obtain payment for inpatient hospi-
tal services is unduly burdensome to the provider and will
eliminate this requirement. We will continue to cffer provid-
ers the option of screening applicants during their stay
rather than on a retrospective basis to reduce delays in pay-
ment.

! /
4
16«1 Aot
Diréctor, Sofial and Fehabilita-
tion Services

Certified to the Secretary of State ,7pr,/)b /lT , 1987,

¢
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REFORE “HE DEPARTMENT QF SOCIAL
AND PEHAEIITATION EFRVICES OF THE
STATE OF MOLTANR

In the matter of the amend-
ment of Rule 46,12,3803
pertaining to medically
needy income standards

NCTICE OF THE AMENDMENT OF
RULE 46.12,38C2 PERTAINING
TCO MEDICALLY NEEDY INCOME
STANDARDS

TC: All Interested Persnng

1. On October 15, 1987, the Departmernt otf Social and
Rehabilitation Services puhlished notice of the proposed
amendment of Rule 46,12,.3803 pertaining to medically needy
income standards at page 1764 of the 1987 Montana Administra-
tive Register, igsue numbe:r 19,

2. The Department has smended Pule 46.12.3802 as pro-
pcsed. N

3. No written comments or testimony were received.
4
R
e o]
Diréctor, Sécial and Rehabilita-
tion Services

)

Certified to the Secretary of State 7. so  /{f , 1987,
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VOLUME NO. 42 OPINTION NO, 34

COURTS, CITY - Jurisdiction of third offense DUIs;
COURTS, DISTRICT - Jurisdiction of third offense DUIs;
COURTS, JUSTICE «~ Jurisdiction of third offense DUIs;
CRIMINAL LAW AND PROCEDURE - City court's jurisdiction
of third offense DUIs;

MOTOR VEHICLES - City court's djurisdiction of third
offense DUIs;

MONTANA CODE ANNOTATED - Title 61, sections 3-10-303,
3~16-303 (1), 3-11-102, 3-11-102(1), 3-11-103,
3-11-103(1), 45-2-101(36}, 61-8-714(3);

MONTANA LAWS OF 1987 - Chapter 543;

OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen.
No. 12 (1987).

HELD: Section 3-11-102(1), MCA, as amended by 1987
Montana Laws, chapter 543, enables third
offense DUIs to be prosecuted in city court as
a violation of state law. If the offense has
been adopted as a city ordinance, it may he
prosecuted in city court as a vicolation of the
city ordinance.

5 November 1987

Bruce E. Becker
Bozeman City Attorney
P.0O. Box 640

Bozeman MT 59771-0640

Dear Mr, Becker:
You have requested my cpinion on the following question:

Whether a city court has jurisdiction over
third offense DUIs without the necessity of
adopting an ordinance under section
61-8-401(6) .

This guestion requires analysis of the statutes
governing jurisdictien of c¢ity, Jjustice, and district
couvts, as well as  the pertinent DUI statute in
Title 61, MCA.
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Criminal penalties for third offense DUIs are addressed
in section 61-8-714(3), MCA:

Oon the +third or subsequent conviction, he
shall be punished by imprisonment for a term
of not less than 30 days, at least 48 hours of
which must be served consecutively, or more
than 1 year, to which may be added, in the
discretion of the court, a fine of not less
than $500 or more than $1,000. Notwith-
standing any provision +to the contrary
providing for suspension of execution of a
sentence imposed under this subsection, the
imposition or execution of the first 10 days
of the jail sentence imposed for a third or
subsequent offense that occurred within 5
years of the first offense may not be deferred
or suspended.

A third or subsequent DUI offense is a misdemeanor, with
a minimum penalty of $500 and/or 30 days' imprisonment.
See § 45-2-101(36), MCA ("'Misdemeanor' means an offense
in which the sentence imposed upon conviction |is
imprisonment in the county jail for any term or a fine,
or both, or the sentence imposed is imprisonment in the
state prison for any term of 1 year or less").

The city court's jurisdiction is set forth in sections
3-11-102 and 3-11-103, MCA. Under section 3-11-103(1},
MCA, the c¢ity court has exclusive Jjurisdiction of
proceedings for violation of a c¢ity ordinance. Under
section 3-11-102(1), MCA, the city court has concurrent
jurisdiction with the justice court of all misdemeanors
provided for in Title 3, chapter 10, part 3, MCA, This
section was amended by the 1987 Legislature, 1987 Mont.
Laws, ch. 543, to expand the city court's concurrent
jurisdiction. Prior to the amendment, the city court's
concurrent Jjurisdiction was limited to misdemeanors
punishable by a fine not exceeding $500 and/or
imprisonment not exceeding six months; thus, it had no
jurisdiction of third offense DUIs charged under state
law.

The city court's present jurisdiction of third offense
PUIs charged under state law is obtained in a somewhat
circuitous manner. As previously mentioned, the city
court has concurrent jurisdiction with justice court of
all misdemeanors provided for in Title 3, chapter 10,
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purt 3, MCA, Section 3-~16-303(1), MCA, gives justice
courts jurisdiction of all misdemeanors punishakle by a
fine not ex~eeding $500 and/or imprisonmert not
exceeding six months, anrd section 3-10-301(2), MCA,
aqives Justice courts concurrent juricdiction with the
district courts of mindemeancrs purishakle by sentences
exceeding $500 and/or six months. Thus, by operation of
section 3-11-~102(1), MC&, ~ity cour=s and justice courts
L.ave concurrent jurisdicticn of all mizdemeanors,
including third offense DUIs.

Prior to the 1987 legislative amendments, the city court
had jurisdiction of a third c:ffense DUI onlyv 1if that
cffense was adopted as a city ordinance and prosecuted
as such by the city attorney. § 61-8-401(6), MCh; 42
Op. Att'y Gen. No, 1z [(1987). The 1987 amendment to
section 3-11-102(1), MCA, enables the city to prosecute
third offense DUIs in city ceurt es violations of state
law as well.

THEREFORE, IT IS MY GPINION:

Section 3-11-102z(l,, MCA, as amended by 1987
Montana Laws, chapter 543, enables third offense
DUIs tc be prosecuted in city court as a violation
of state law. If the offense has been adopted as a
city ordinence, it may be prosecuted in city court
as a violation of the city ordinance.

Ve truly yours,
A}
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VOTUME NO. 42 OPINION NO. 35

NOTE - This Opinion Partially Overrules 37 Op. Att'y
Gen. No. 59 (1977},

CONTRACTS - Applicability of resident bidder’'s
preference to federally funded contracts;
UNITEL STATES - Federal procurement regulations

prohibiting restricticns on competitive bidding;
MONTANA CODRE  ANNOTATFD - Sections 1-4-101, 18-1~102,
18~1-102(2) (k) ;

UNITED STATES CODE - 42 U.5.C. §§ 5301 to 5320;

OPINIONS OF THFE ATTORNEY GEKERAL - 37 Op. Att'y Gen,
No, 59 (1977).

HEID: 1. The federel c¢ircular 2A-102 (1981), incor-
porated into the regulations of the United
States  Departmen* of Houszing and Urban
Development, and section 18-1-102(2) (b), MCA,
probibit restriction of the competitive
bidding precess by resident bidder's prefer-
ence, for state and local contracts funded in
part bv grants-in-aid from that agency.

2. 37 op. Att'y Gen., Nec. 59 (1977) is overruled
insofar as it conflicts with the holding of
thig opinion,

9 November 1987

Richarc M. Weddle

Local Government and
Assistance Division

Department of Commerce

Cogswell Building, Roem C-217

Helena MT 59620

Dear Mr. Weddle;

You have requaoited my oriricn on the folleowing question:
Whether Meontana': re.illert acntractor hidder's
preference must ke awnviiced to rpublic works

projerts partially furds=c¢ b the Dena~+nert ors
Housing eard Urman  l'evelopment  urndesr  the
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federal Housing and Community Development Act
of 1974,

Your requesgt is made in view of 37 Op. Att'y Gen. No. 59
at 230 (1977), which you have asked me to clarify,.

In analyzing your request it is necessary to review the
recent developments in the pertinent federal procurement
requirements.

In 1974 Congress enacted the Housing and Community
Development  Act, Pub. L. No. 93-383 (codified at
42 U.S5.C. §§ 5301 teo 53220). The Act was administered by
the Department of Housing and Urban Development (HUD)
which, wuntil 1981, directly administered the Community
Development Block Grant (CDBG) "Small Cities" Program
established by the Act. In 1981 Congress amended the
Housing and Community Development Act 50 as to authorize
the states, at their option, to administer the Small
Cities portion of the Act. HUD then promulgated a
regulation permitting the participating states "a great
degree of flexibility to design +their methnd of
distributing funds and to establish the policies and
procedures for theilr programs.” 46 Fed. Reg., 57256
(1981) (not codified).

This regulation provides in part: "[S]tates electing to
follow the ©principles and procedures established
under ... [Circular] A-102 will be considered in
compliance with their accountabilitv obligations under
the Act." 46 Fed. Reg., 57256 (1981). Circular A-102
was published (in revised form) in 1981 by the federal
0ffice of Management and Budget. It contains uniform
administrative requirements for agencies participating
in grants-in-aid programs with state and local
governments. In its statement of purpose, it requires
all federal agencies administering grants-in-aid to
state, local, and Zfederally recognized Indian tribal
governments to comply with thece requirements, The
circular also expressly applies +to the Community
Development Block Grant Program. The State of Mortana,
Department of Commerce, adopted the provisions of
Circular A-102 (1981) in crder to be in full compliance
with the Act.

Within Cireular A-102 is a chapter on procurement

standards, entitled "Attachment 0," Section 2(b) of
Attachment O provides: "Grantees [statesg] shall use
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their own procurement procedures which refleact
applicable State and local laws eané regulations,
provided that procurements for Federal Assistance
Programs conform to the standards set forth in this

Attachment and applicable Federal law." (Emphasis
added.) Section 10 of Attachment ¢ provides in part:

All procurement transactions, regardless of
whether by sealed bids or by negotiation and
without regard to dellar value, shall be
conducted in a manner that provides maximum
open and free competition consistent with this
Attachmert. Procurement procedures shall not
restrict or eliminate competition., Example of
what 1is considered to be restrictive of
competition include, but are not limited to:
(1) placing unreasonable requirements on firms
in order for them to ocualify to do business;
{?} noncompetitive practices betwecn firms;
(3) organizational conflicts of interest; and
(4) unnecessary experience and bonding
requirements. [Emphasis added.]

Section 11 of Attachment O provides in part:

b. In competitive gealed bids (formal
advertising), sealed bids are publicly
solicited and a firm-fixed-price contract
{lump sum or unit price) is awarded to the
responsible bidder whose bid, conforming with

all the material terms and conditions of the
invitation for bids, is lowest in price.

(2) If formal advertising 1is used for a
procurement under a grant the following
requirements shall apply:

(@) A firm-fix-price |[sic) contract award
shall be made by written notice to that
responsible bidder whose bid, conforming to
the invitation for bids, is lowest. [Fmphasis
added.] T
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The requirenents of competitive Lidding =ontatred in
Circular £&-102 (1921} make no allowance for Lidder
preferences; in  fact, the language forbids any
restriction af the competitive bidding process,
Contracts may ke awarded crly to the lcowest resporsible
Lidder. In interpretiry a sta%ute or regulaticn, I am
reguired to construe the plain ard clear meaning of the
language, and I mwav rot insert matter that is rot
contelired therein., § 1-4-101, MCA; Sutherland Statutory
Construction § 31.06 (4th ed.).

Saveral federal agencies which are presently
cosponsoring projects under Montana's CDBG program to
cevelop and renovate domestic water supply and sewage
digposal systems, have rejected the application of
resident Dbidder's prefererces. The United States
Environmental Protection Agency, under its own rules as
well as Circular A-102, is expresrly prohibited from
zpplving state and locel] bhidder's preferences in its
competitive bidding prccedures for projects funded in
whole or in part bhy that agency,. 40 C.F.P.
§§ 33.230(b) (4), 35.936-2(c) (1987), The United States
Department of Agriculture, Farmers Home Administration,
interprets its own regulations relating tc procurement
(the language of which is nearly identical to that of
Circular A-102, Attachment 0Q) %o prohiblt a resident
hidder's preference as being restrictive to the reguired
"open and free competition." 7 C.F.R. §8 1942.18{(J7) (2},
1942.18(K) (2) (1987}). similarly, the federal Economic
Development Administration, which also participates in
CDBG projects, has advised your department that Circular
A-102, Attachment ©, prohibits the applicaticn of a
resident bkidder's preference to any project funded in
part by that ag¢encv.

Because of the plain meaning of the language in Circular
A-102, interpretations given the language by verious
federal agencies, and similar regulations adented by
those agencies, I conclude that Circular A-102, adepted
by  HUD, evpressly  prohibits  any restriction on
competitive bidding, and therefeore prohibits the
application o©f a resident hidder's preference to
competitive bidding for state and local contracts funded
by that agencv's grant-in-aid programs.

This conclusion does not conflict with state law.

Section 18-1-~102, MCA, establishes Montana's resident
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bidder's preference for public centracts, but it also
provides in part:

(2} The [resident bidder's] preferences in
this section apply:

(a) whether the law reagvires advertisement
for bids or does not require advertisement for
bids; and

(b} to contracts Ainvolving funds obtained

profribvited EX the laws of the United States oF

regulations “adopted pursuant “thereto.
[Emphasis added.)

I have concluded that the federal Circular A-102
prohibits federal agencies from participating in
contracts obtained <+through bidding procedures that
invelve resident hidder's preferences, Therefore, under
section 18-1-102(2) (b), MCa, the Montana resident
bidder's preference mav not apply to contracts involving
funds obtained from HUD's grant-in-aid programs.

In 1977, T issued an opinion in which I concluded that
the Rosebud County Water and Sewer District was required
to apply the resident bidder's preference to a contract
which was to be funded in part by a grant from HUD.
37 Op. Att'y Gen. No, 59 at 230 (1977). However, that
opinion was issued prior to 1981, Asg I have concluded
in this opinion, the federal requirements presently
prohibit restriction of competition in the bidding
process by resident bidder's preference. Therefore,
37 Op. Att'y Gen. No., 59 1is overruled insofar as it
conflicts with the holding of this opinion.

THEREFCPE, IT IS MY OPINION:

1, The federal c¢ircular A-107 (1981), .ncor-
porated inte the regulations of the United
States Deposrtment of Housing and Urhan
Development, =nd szection 19-1-102(2) (), MCA,
prchibit  restriction  of  the  competitive
bidding procéess bv resident bidder's prefer-
erce, for state and local contracts funded in
part by grants-in-aid Jrom that agency.
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2. 37 Op. Att'y Gen, No. 5% (1977) is overruled
insofar as it conflicts with the holding of
this opinion,

MIKE GREELY
Attorney Gener
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VOLUME NO. 42 OPINION NO. 36

CONDEMNATTON PROCEEDINGS - Status of federal
condemnation proceedings as part of "the law of eminent
domain” under section 76-3-201(1), MCA;

LAND USE -~ National forest land exchange as exempt from
Subdivision and Platting Act requirements;

PROPERTY, REAL - National forest land exchange as exempt
from Subdivision and Platting Act requirements:
SUBDIVISION AND PLATTING ACT ~ National forest land
exchange as exempt from requirements of;

SUBDIVISION AND PLATTING ACT - Status of federal
condemnation proceedings as part of "the law of eminent
domain";

UNITED STATES - National forest land exchange as exempt
from Subdivision and Platting Act requirements;

UNITED STATES - Status of federal condemnation
proceedings as part of "the law of eminent demain” under
section 76-3-201(1), MCA;

MONTANA CODE ANNOTATED - Title 70, chapter 30; sections
76=3-101 to 76-3-614, 76-3-103(3), 76~3-103(15),
76-3-105, 76-3-201(1), 76-3-301, 76-3~302, 76-3-504(1),
76-3~601(1), 76-3-604(2), 76-3-610(1), 76-3-612(1);
OPINIONS OF THE ATTORNEY GENERAL ~ 41 Op. Att'y Gen.
No. 3 (1985);

UNITED STATES CODE - 16 U.5.C. & 485, 40 U.5.C. § 257,
43 U.5.C. § 1716, 43 U.5.C. § 1718;

UNITED STATES STATUTES AT LARGE - 45 Stat. 1145.

HELD: 1. The term "the law of eminent domain" in
section 76-3-201{(1), MCA, includes federal
condemnation proceedings, and the exemption
from coverage under the Montana Subdivision
and Platting Act applies to a conveyance of
land from a private owner to the United States
Department of Agriculture pursuant to 16
U.8.C. § 485,

2, The filing end enforcement provisions of the
Montana Subdivision and Platting Act are
inapplicable +to¢ transactions in which the
United States is the subdivider.
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10 Wovember 1087

wm. Nels Swandal

Park County Atturney
Park County Courthouse
Livincston MT 59047

Dear Mr. S3wandal:

You have requested my opinicn concerning the following
cuestions:

1. Is & conveyance of land from a private
owner to the United States Department of
Agriculture pursuant tce 16 U.S.C. § 485
wholly exempted from coverage under the
Montana Subdivision and Platting Act by
section 76-3-201(1), MCA?

2. Is a conveyance of land between the
United States Department of Agriculture
and a private landowner pursuant to 43
U.s.C. § 1716 whollv exempted £from the
requirements of the Montana Subdivisicn
and Platting Act?

With respect to the first question, I conclude that,
because the lend was subject to condemnation by the
United Ststes in the absence of an agreement and because
the +term "the law of eminent domain" in section
76-3-201(1}), MCA, includes federal condemnation
proceedings, the transzction is exempted from regulation
under the Montana subdivision and Flatting Act,
§§ 76-3-101 to 614, MCA (Act). As to the second
question, I conclude that, because of the United ftates’
general immunity from state regulation and the statute's
wording, the Act's filing and enforcement provisions are
inapplicable to a conveyance by the federal government
pursuart to 43 U.S8.C. & 1716.

The parcels of land involved in the first question total
approximately 710 acres. A private landowner entered
into an agreement with the United States Department of
Agriculture under which the parcels were conveyed *o the
United States pursuant to 16 U.S.C. § 485 in exchange
for certain federal lands and a sum of money. The
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transaction in the second question involved the
corresponding conveyance by the United States of those
federal lands pursuant to 43 U.S.C. § 1716. Both
transactions constituted a “division o¢f land," as
defined in section 76-3-103(3), MCA, of the Act, but
whether either created a "subdivision” under section
76-3-103(15), MCA, cannot be determined from the deeds.
Nonetheless, the distinction between "division of land"
and "subdivisicn" status has principal importance only
with respect to the substantive =cope of the Act's
regulation and, for present purposes, has no
significance. See 41 Op. Att'y Gen. No. 3 (1985).

Relevant to this wmatter, however, are the Act's filing

and enfeorcemeanc provisions. Section 76-3-301(1), MCA,
conditions transfer of title to subdivided lands upon
filing of a {inal subdivision plat. Scection 76-3--302,

MCAx, further proscribes a county clerk and recorder from
recording "any instrument which purports to transfer
title to or possession of a parcel or tract of land
which is required to be surveyed by [the Act] unless the
required certificate of survey or subdivision plat has

been filed ... and the instrument of transfer describes
the ©parcel or tract by reference to the filed
certificate or plat." The Act may be enforced civilly

by the county attorney under section 76-3-301(3), MCA,
or criminally under section 76-3-105, MCA, against the
subdivider, See §§ 76-3-5041(1), 76-3-€6C1¢(1),
76~3-604(2), 76~3-610(1), 76-3-612(1), MCA.

The first question is resolved by section 76-3-201({(1},
MCA. This provisgion states:

Unless the method of disporition 1is adopted
for the purpose of evading this chapter, the
requirements of this chapter shali not apply
to any division of land which:

(1) 1is crested by order o. any court of
record in this state or by operation of law or
which, in the absence of agrczment between the
parties to the sale, could be created by an
order orf any court in this =tate pursuani to
the law of eminent demain {(Ti*le 7§, chaper
30) 1.0

There is no dispute that the United States rould have
initiated a cendermnation action in +the United States
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District Court for the District of Montana with respect
to the conveyed property. 16 U.5.C. § 485; 40 U.s.C.
§ 257; Act of Jan. 30, 1929, Pub. L. No. 70-694, 45
Stat. 1145; see United States v. Threlkeld, 72 F.24 464,
466 (10th Cir. 1934); United States v. Eighty Acres of
Land, 26 F. Supp. 315, 3206 T{E.D. I111.7193%9); United

States v. Graham & Irvine, 250 F., 499, 501-02 (W.D, Va.
1917); sgee also Albert Hanson Lumber Co. v. United
Btates, 261 U.S. 581, 587 (1923). The question becomes,
therefore, whether the agreement here is among those

contemplated in section 76-3-201(1), MCa.

The question would be easily answered but for the
parenthetical reference in section 76-3-201(1), MCA, to
Title 70, chapter 30, since the United States District
Court constitutes a ‘"court in this state™ and the
resulting order would be "pursuant to the law of eminent
demain[,1" It may nonetheless be plausibly argued that
the parenthetical rerference is intended to 1limit the
scope of "the law of eminent domain" to actions
maintained under Montana law and in state courts.
Although this reading of section 76-3-201(1), MCA, is
not without some force, I reject it as inconsistent with
the purpose of the exemption.

The goal of statutory construction is to ascertain the
Legislature's intent, E.g., Missoula County v. American
Asphalt, Inc., 42 st. Rptr. 820, 922, 701 P.2d 990, 992
(1985); Xeller v. Smith, 170 Mont. 399, 405, 553 P.2d
1002, 1006 (1976). Every effort must be made to discern
that intent "from the plain meaning of the words of the
statute” (Montana Tavern Association v. State ex rel,
Department of Revenue, 43 St. Rptr. 2180, 2185, 729 P.2d
1310, 1216 (1986)), and, therefore, "[i]f the statute is
plain, unambiguous, direct and certain, the statute
speaks for itself and there is nothing left for the
Court to construe" (Shannon v. Keller, 188 Mont, 224,
226, 612 P,2d 1293, 1294 (1980)). Where a provision is
ambiguous, <canons of statutory construction may be
applied to assist in determining legislative intent.
Miszsoula County v. American Asphalt, Inc,, supra.
Fundamental cancns relevant here are that "the
unreasonableness of the result produced by one
interpretation is reason for rejecting it in favor of
another that would produce a reasonable result,"
(Johnson v. Marias River Electric Cooperative, 41 St.
Rptr, 1528, 153Z, ¢87 P.2d 668, 671 (1984)), and that
"[e! statute will not be interpreted to defeat its
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evident cobject or purpeose," (Lewis and Clark County v.
State, 43 St. Rptr. 2150, 2154, 728 P.2d 1348, 1351
(1986)) .

As stated above, section 76-3-201(1), MCA, would, but
for the concluding parenthetical reference to Title 70,
chapter 30, clearly include the present transaction.
The parenthetical reference therefore raises the
question o¢f whether it was intended to 1limit the
otherwise expansive term "the law of eminent domain" to
proceedings under the Montana condemnation statute,
Such a distinction, however, has no practical basis
because federal and state condemnation proceedings have
the same purpose and the same degree of finality and
specificity with respect to Jjudgments entered. This
conclusion is underscored when section 76-~3-201 (1), MCA,
ig read as a whole since an actual Montana federal
district court condemnation Jjudgment, like that of a
state district court, would satisfy the "order of any
court of vrecord in this state" portion of the
subsection. It seems evident that section 76-3-201(1),
MCA, is not designed to relegate federal condemnation
proceedings or exchanges of land in contemplation
therecf to a lesser status--a result naturally flowing
from restricting the scope of "the law of eminent
domain" to the provisions in Title 70, chapter 30. The
more reasonable interpretation, therefore, favors
application of the exemption,

Moreover, the rationale for the exemption in section
76-3-201(1), MCA, apparently relates to the
nonconsensual nature of the division of land mandated by
court order or, in a situation like that here, to the
arguably coerc¢ive nature of an agreement entered into
under threat of condemnation proceedings. This
statutory purpose, of course, would not be furthered by
a restrictive interpretation of "the law of eminent
domain' since, irrespective of the entity asserting the
eminent domain right or the forum where the right will

be advanced, the element of coercion remains. Thus,
aside from arbitrarily distinguishing bhetween federal
and state condemnation proceedings, a restrictive

interpretation would run contrary to the reason for the
exemption.

In sum, the parenthetical reference to Title 70, chapter

30 in section 76-3-201(1), MCA, does not limit the term
"the law of eminent domain" to proceedings under the
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state statute, Tre reference was intended only to
designate that provision of Montana law which largely
governs condemnation matters and was not designed to
foreclose applicability ot the exemption to agreements
providing for divisiore of land which could have hoen
effected through federal condemnation proceedings.

There exists, in contrast, nc statutory exemption with
respect tc the conveyance ol lands by the United States
in the second transaction. That conveyance, although
integral to carrving out the first transaction, did not
effect a division of land which, but for an agreement,
could have been accomplished through a condemnation
action, and nore of the other express exemptions in
secticn 76-3-201, MCA, or elsewhere in the Act applies.

Nonetheluss, absent congressional authorization to the
contrary, the Department of Agriculture is immune from
direct enforcement of the Act because of general
sovereignty principles. E.g,, Seattle Master Builders
Agsociation v. Pacific Northwest Electric Power and
Congervation Planning Council, 786 F.2d 1359, 1364 (9th
Cir. 1986), cert, depied, 107 5. Ct. 939 (13%87)}; United
States v. Town of Windscr, 765 F.2d 16, 18 (24 Cir.
1985). Thus, t& thé extent section 76-3-3C1(1), MCA,
requires the filing of a subdivisien plat prior to valid
transfer of title, such provision is inoperative as to
the United States. See, e.g9., In re American Boiler
Works, Inc., 220 F.2d 319, 321 (34 Cir. 1955); In re
Read-York, Inc., 152 F.2d 313, 316-17 (7th Cir. 1945);
Texas v. United States Forest Service, 654 F. Supp. 239,
294 (5.D., Tex, 1986); United States v. South ggrolina,
578 F. Supp. 549 (D.S.C. 1983). The Act's criminal and
civil enforcement provisions in sections 76-3-105 and
76-3-301{3), MCA, are egually inoperative. Finally,
because the Act's survey provisions cannot be eniorced
against the United States and, therefore, no survey is
required, the county clerk and recorder may not refuse
to accept the second transaction's deed for filing on
the basis of sgection 76-3~302(1), MCA, as presently
dralted.

THEREFORE, IT IS MY OPINION:

1. The term "the law of eminent domain" in
section 76-3-201(1), MCA, include: federal
cendemnation proceedings, and the exemption
from coverage under the Montana Subdivisien
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and Platting Act applies tc¢ a conveyance of
land from a private owner to the United States
Department of Agriculture pursuant to 16
U.8.C. § 485,

The filing and enforcement provisions o©f the
Montana Subdivision and Platting Act are
irapplicable to transactions in which the
United States is the subdivider.

truly ygurs,

Attorney Genera
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VOLUME NO, 42 CPINION NO. 37

COUNTIES - Authority to  establish separate health
insurance piar fer enmployees in collective bargaining
unit;

EMPIOYEES, PURLIC - County's authority to establish
separate health insurance plan for employees in
collective bargaining unit;

LABOR RELATIONS - County's authority to establish
separate health insurance ©plan for employees in
collective bargaining unit;

MONTANA CODE ANNOTATED - Title 39, chapter 31; sections
2-18-702{1), 39-31-305(2);

OPINIONS OF THE ATTORNEY GENERAL - 38 Op. Att'y Gen.
No. 116 (1980), 38 Op. Att'y Gen. No. 20 (1979}, 37 Op.
Att'y Gen. Mo. 113 (1978), 37 Op. Att'y Gen. No. 54
(1977} .

HELD: A county with dgeneral government powers may
not establish a separate health benefit plan
for certain employees in a collective
bargaining unit when a county employee-wide
group insurance plan adopted in accordance
with section 2-18-702(1), MCA, already exists,

12 Novemher 1987

David L. Nielsen

valley County Attorney
valley County Courthouse
Glasgow MT 59230

Deay Mr. Nielsen:

You have reguested my opinion concerning the following
question:

May & countv with general government powers
agree with the collective bargaining
represertative ¢f a grecup of its employees to
estal:lish a health benefit plan for such group
whicr is =eparate from a health insurance plan
zdopte” pursuant to section 2-18-702(1), MCA,
for all county employees?
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I conclude that a countv with general'government PCWErs
may not agree to a separate group health insursnce plan,

Valley County is a general powers local government whese
road and bridge department employees are represented for
collective bargaining purposes by the International
Brotherhood of Teamsters, Chauffeurs, Warehousemen anrd
Helpers of America. The c¢ounty and the union have
recently negotiated & collective bargaining egreement
which anticipates establishing a grroup health insurance
plan for these workers. Presently all county employees,
including those in the road and bridge department unit,
are covered by a group health insurance plan entered
into pursuant to section 2-18-702(1), MCA. The parties
agreed that they would seek my opinion concerning the
validity of the separate plan priocr +to its actual
implementation.

Montana recognizes and protects the right of state and
lecal government employees to organize themselves for
collective bargaining purposes. See §§ 39-31-101 to
409, McCA, Central to this right is the employer's and
labor organization's mutual obligation to bargain in
good faith "with respect to wages, hours, fringe
benefits, and other conditions of employment{.]"
€ 39-31-305(2), MCA. There is accordingly no dispute
that group health insurance coverage 1s a mandatory
subject of bargaining. See 38 Op. Att'y Gen., No. 20
at 71 (1979).

Nonetheless, it is equally well established that, when a
particular employment condition for public emplovees has
been legislatively set, it may not be modified through
collective bargaining without statutory authorization,
38 Op. Att'y Gen., No. 116 at 408 (1980); 38 Op. Att'v
Ger. No. 20; 37 Op. Att'y Gen. No. 113 at 486 (1978).
This conclusion derives not from any express provision
in the public employee bargaining statutes but from
general principles of statutory construction. "Where
one statute deals with a subject in general and
comprehensive terms, and another deals with 2 part of
the same subject in a more minute and definite way, the
latter will prevail over the former to the extent of any
necessary replugnancy between them," City of Billings v,

Smith, 158 Mont. 197, 211, 490 p.2d 221, 229 (1971);

accord Phillips v, Lake County, 43 St. Rptr. 1046, 1049,
721 P.2d 326, 330 (1986); In re Williams, 42 St. Rptr,

1800, 1803, 709 P.2d 1008, 1010 (31985); see generally
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County Ecucatore' As:ociaticn v, Tri-County Specisl
catior Ccoperative Nc. 507, 025 ¥an. 781, 594 FP.2d
207, 205 (1979) ("(mjatters which have been fixed bv
statute or by constituticn of +his state are not
negotiakle under anv circumstances"), The issue ie
whether the evictence of a wcounty-wide group health
insurance plan under section 7--78-702(1), MCA, affects
the count’'e authoricy +o estab?ish the less inclusive
plar.

Section 2-18-702{1), MCA, states:

All ccunties, cities, towns, school districts,
and the board of regerts shall upon approval
by  two-thirds wvote of their respective
officere  and employees enter into daroup
hospitalization, medical, health, including
long-term disahility, accident, and/or group
life  insurance contracts or plans for the
benefit of their officers and employees and
their dependents.

The language of this provision is mandatory and cleaxly
contemplates, inter alia, courty-wide group health
insurance plans upon the necessarvy employee approval,
See 37 Op. Att'y Gen. No. &4 at 213 (1977). The
apparent purpose of employee-wide coverage is reduction
of insurance costs through creation of a risk pool which
is as large as possible. See Feb, 8, 1979 Minutes of
Select Committee on Enployee Compensation at 5-6.
Inrespective of the precise reason for the comprehensive
coverage Yrequirement, the provision neither expressly
nor impliedly suthorizes excision of one emplovee group
from *that c¢overage merely because its “erms and
conditiong of employment are subject to collective
barcaining. Since section 2-1§-702(1), MCA, is the more
specific statute with respect to the issue presented and
speaks in mandatory terms, I conclude that a ceountv with
gereral government powers mav not enter into a group
health insurance plan, separate from that covering its
other enployees, for individuals whe are part of a
collective bargaining unit. It must be emphasized,
however, that such a county remains obligated to hargain
over other health insurance matters, such as monetary
coverage limits, deductible amounts, or the level of
emplovee contributions, which may inveolve modification
nf an existing group plan,
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THERFFORE, IT I5 MY OPINICN:

A county with general governmen:t powers may not
establish a separate health benefit plan for
certain emplovees in a ccllective barcaining unit
when a county emplovee-wide group insurance plan
adopted in accordance with section 2-18-702(1),
MCA, iiready exists.

tryly yoyrs,

MIKE GREELY
Attorney General
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VOLUME NO. 42 OPINION NO. 38

CRIMINAI LAW AND PROCEDURE - Sale of rifles and shotguns
to residents of noncontiguous states;

FIREARMS - Sale to residents of noncontiguous states;
MONTANA CODE ANNOTATED - Sections 45-8-341, 45-8-342;
MONTANA LAWS OF 1969 -~ Chapter 87;

UNITED STATES CODE - 18 U.S8.C, §§ 922, 923;

UNITED STATES STATUTES AT LARGE - 82 Stat. 1213 (1968),
100 Stat. 449 (1986).

HELD: Serction 45-8-342, MCA, is not violated when a
Montana firearms dealer sells a rifle or
shotgun to a resident of a noncontiguous
state.

13 November 1987

James C, Nelson

Glacier County Attorney
Glacier County Courthouse
Cut Bank MT 659427

Dear Mr. Nelson:

You have requested my opinion concerning the following
question:

Does section 45-8-342, MCA, prohibit a Montana
gqun dealer from selling rifles and shotguns to
residents of noncontiguous states?

Montana statutes neither provide for 1licensure of gun
dealers nor expressly condition sale of rifles or
zhotguns upon compliarce with specified requirements,
However, federal law does mandate the 1licensing of
firearms dealers (18 U.$.C. § 923) and prohibits certain
transacticns involving the sale of firearms (18 U.S.C.
£ 922). Particularly relevant to your inquiry is 18
r.8.C. § 92:(b)(3) (Cum. Supp. 1987) which currently
states:

It shall be unlawful for any licensed

importer, licensed manufacturer, licensed
¢ealer, or licensed collector to sell or
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deliver--

(3) any firearm to any person who the
licensee knows or has reasonable cause to
believe does not reside in (or if the person
is a corporation or other husiness entity,
does not maintain a place of business in) the
State in which the licensee's place of
business is located, except that this
paragraph (A) shall not apply to the sale or
delivery of any rifle or shotgun to a resident
of a State other than a State in which the
licensee's place of business is located if the
transferee meets in person with the transferor
to accomplish the transfer, and the sale,
delivery, and receipt fully comply with the
legal conditions of sale in both such States
{and any licensed manufacturer, importer or
dealer shall be presumed, for purposes of this
subparagraph, in the absence of evidence to
the contrary, to have had actual knowledge of
the State laws and published ordinances of
both States), and (B) shall not apply to the
loan or rental of a firearm to any person for
temporary use for lawful gporting purposes|[.]

The above provision was adopted in 1986 (Pub. L,
No. 99-308, § 102, 100 Stat. 449, 451) and replaced, in
relevant part, language which allowed only nonresident
rifle or shotgun sales to individuals living in states
contiguous to the location where the transaction
occurred:

It shall be unlawful for any 1licensed

importer, licensed manufacturer, licenged
dealer, or licensed collector to s=ell or
deliver=--

(3) any firearm to any person who the
licensee knows or has reasonable cause to
believe does not reside in (or if the person
is a corporation or other business entity,
does not maintain a place of husiness in) the
State in which the 1licensee's place of
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businecss is located except that this paragraph
{(A) shall not apply to the sale or delivery of
a rifle or shotgun teo a resident of a State
cortiguous to the State in which  the
licencee's place of businese is located if the
purchaser's State of residence permits such
sale or delivery by law, the sale fully
complies with the legal conditiong of =zale in
both such contiguous States, and the purchaser
and the licensee have, prior tc the sale, or
delivery for sale, of the rifle or shotgun,
complied with all of the reguirements of
section  922(c) applicable to intrastate
transactions other than at the licensee's
business premises, (B) shall not apply to the
loan or. rental of a firearm to any person for
temporarv use for lawful sporting purposes,
and (C) =shall not preclude any person who is
participating in any organized rifle or
shotgun match or  contest, or is engaged in
hunting, in a State other than his State of
residence and whose rifle or shotgun has been
lost or stolen or has become inoperative in
such other State, from purchasing a rifle or
shotgun in such other State from a licensed
dealer if such person presents to such dealer
a sworn sStatement (i) that his rifle or
shotgun was lost or stolen or became
inoperative while participating in such a
match or contest, or while ergaged ir hunting,
in such other State, and (ii) identifying the
chief law enforcement officer of the locality
in which such person resides, to whom such
licensed dealer shall forward such statemént
by registered maill.] '

pub. L. No. 90-618, Tit. I, § 101, 82 Stat. 1213, 1218
(1968) (codified in 1€ U.S.C. § 922(b) (3) (1976)}).

In response to the original version of 18 U.S.C.
§ 922(h} (3), the Legislature adopted 1969 Montana Laws,
chapter 87 (codified in §§ 45-8-341 and 45-8-342, MCA).
Section 45-8-~341, MCA, authorizes the purchase by
Montana residents of rifles or shotguns in contiguous
states, and section 45-8-342, MCA, authorizes the
purchase of such weapons in this state by residents of
contiguous states. The latter provision reads:
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Residents of a state contiguous to Montana may
purchase any rifle or rifles and shotgun or
shotguns in Montana, provided that such
residents conform to the applicable provisions
of the federal Gun Control Act of 1968 and
regulations thereunder, as administered by the
United States secretary of the treasury, and
provided further that such residents conform
to the provisions c¢f law applicable to such
purchase in Montana and in the state in which
such persons reside.

The evident purpose of sections 45-8-341 and 45-8-3:2,
MCA, was to provide the affirmative state law
authorization required under the earlier version of 18
U.5.C. § 922(b) {3) for rifle and shotgun sales to, inter
alia, residents of contiquous states by Montana dealers.

Sections 45-8-341 and 45-8-342, MCA, reflect no intent
to proscribe independently any form of rifle or shotgun
sales. Consequently, while such sales to residents of
noncontigueous states would have violated federal law
prior to the 1986 amendment to 18 U.S5.C. § 922(b)(3),
they would not have subjected the dealer or purchaser to
criminal liability under Montana law. The absence of
state prohibition of sales to residents of noncontiguous
states continues, and, irrespective of their legality
under federal statutes, section 45-8-342, MCA, is not
violated by such transactions.

THEREFORE, IT IS MY OPINION:
Section 45-8-342, MCA, is not violated when a

Montana firearms dealer sells a rifle or ghotgun to
a resident of a noncontiguous state.

truly yguars,

MIKE GREELY
Attorney Genera
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

‘The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard %to the procedural
requirements of the Montana Administrative Procedurs Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or +to
request that the agency prepare a statement of the estimated
gconomic impact of a proposal. . In addition, the Committee may
poll the members of the Legislature to determine If a proposed
rule is consistent with the Intent of the Legislature or, during
‘a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address
is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) 1is a
looseleaf compllation by department of all
rules of state departments and attached boards
pregsently in effect, except rules adopted up to
three months previously.

Montana Administrative Repister (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index, volume 16.
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross reference table at end of each
title which list MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inelusion in the ARM, The ARM is updated through June 30,
1987. This table includes those rules adopted during the
period June 30, 1987 through September 30, 1987 and any
proposed rule action that is pending during the past 6 month
period, (4 notice of adoption must be published within &
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue
of the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to c¢heck the ARM updated through June 30, 1987,
this table and the table of contents of this issue of the
MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1987 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

I Blind Vendors' Bidding Preference, p. 1730, 250

I-v and other rules ~ Use of State's
Telecommunications Systems and Facilities, -
Approval of Installations, Modifications or
Removal of Telecommunications Systems = Use of
Systems, p. 1229, 2086

I-VII Overtime and Compensatory Time in Lieu of
Overtime Compensation, p. 272, 769

2.,5.201 and other rules - Purchasing - Definitions =
Department Responsibilities - Delegation of
Purchasing Authority - Competitive Sealed BRids

and Proposals - Small Purchases of Supplies and
Services, p. 799

2.5.201 and other rules - Contracting for Supplies and
Services, p. 1151, 1961

2.21.605 and other rules - Holidays for State Employees,
p. 1848

2.21.804 and other rules - 3ick Leave Fund, p. 733, 1202

2.,21.1501 and other rules - Administration of Compensatory
Time for Employees Exempt from the Federal Fair
Labor Standards Act (FLS8), p. 278, 767

2.21.6706 and other rules - Employee Incentive Award
Program, p. 505, 1337

(Public Employees' Retirement Board)

IT-I7I and other rules - Salary and Service Credits for
Retirement Systems - Qualifying OQut-of-state
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Service in PERS = Purchasing Military Service in
the Sheriffs' Retirement System - Granting Full
Service Credit for Temporary Service Reductions,
p. 617, 1338

(Teachers' Retirement Roard)

I-IX and other rules - Teachers' Retirement System,
p. 1600

(Workers' Compensation Judge)

2.52.310 and other rule - Procedural Rules - Time and

Place of Trial - Appeals, p. 1149, 1618

AGRICULTURE, Department of, Title 4

I Assessment of Fees for Financial Consulting and
Debt Mediation, p. 803, 1342

I-I1 and other rules - Produce Wholesalers - Itinerant
Merchants -~ Establishing Bond Equivalents,
p. 622, 1341

I-TI Emergency Rule - Creating a Quarantine to Prevent

the Entry of Varrca Mite Infested Honeybees into
Montana, p. 1963

I-VI Emergency Rules - Cropland Insect and Spraying
Program, p. 771

I-VII Administration of the Honey Bee Program, p. 1855

I-VvII Rodenticide Grants Program - Collection of Fees,
p. 510, 880

T-XI Emergency Rules - Administration of the Alfalfa
Leaf-cutting Bee Program, p. 530

I-XT Administration of the Alfalfa Leaf-cutting Bee
Program, p. 1232, 1965

4.4,302 and other rules - Administration of Claims
Against State Hail Insurance, p. 1861

4.,5.110 and other rules - Regulation of Noxious Weed

Seeds and Seed Merchandising Licenses, p. 1859

4,12.1012 and other rule ~ Increasing the Fees Charged for
Sampling, Inspection and Testing of Grains at the
State Grain Laboratories, p. 53, 282

4,12.1806 Collection of Fees for Produce Inspections,
p. 805, 1340

4,12.3501 and other rule - Grading of Certified Seed
Potatoes, p. 193, 368

4.12,3503% Emergency Amendment - Grading of 3Seed Potatoes
Having Hollow Heart Condition, p. 475

STATE AUDITOR, Title 5

I Defining Promoticnal or Developmental Stage,
p. 351, 774

I Fmergency Rule - Defining Promotional or
Developmental Stage, p. 369

I.TIV Grggp Coordination of Benefits, p. 940, 1371,
17

I-VII Independent Liability Funds, p. 1864
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I-TX Periodic Payment of Quarterly Premium Taxes,
p. 1868
I-X Health Maintenance Organizations, p. 1238, 1770

COMMERCE,, Department of, Title §

(Board of Architects)

8.6.405 and other rules = Reciprocity - Individual Seal -
Standards of Professional Conduct and Activities
Constituting Misconduect, p. 1648, 253

(Board of Barbers)

8.10.1006 Procedure Upon Completion, p. 627, 1205

(Board of Chiropractors)

8.12.606 and other rule - Renewals - Continuing Education
- Inactive Status, p. 808, 1343

(Board of Dentistry)

8.16.602 and other rules - Allowable Funetions for Dental
Hygienists and Dental Auxiliaries - Prohibition -
Permit Required for Administration of Facility =
Minimum Qualifying Standards - Faeility
Standards, p. 1654, 155

(Board of Hearing Aid Dispensers)

8.20,401 and other rules - Traineeship Requirements and
Standards - Fees - Certified Hearing Aid
Audiologists, p. 128, 371

8.20.401 Traineeship Requirements and Standards -

"Trainee" Designhation, p. 514

{Board of Horse Racing)

8.22,.501 and other rules - Definitions ~ General
Requirements - Claiming, p. 353

§.,22.1804 Emergency Amendment - Twin Trifecta, p. 586

8.22.1804 Twin Trifecta, p. 739, 1619

(Massage Therapists)

8.26.101 and other rules -Board Organization - Procedural
Rules - Substantive Rules, p. 356, 697

(Board of Morticians)

I and other rules - Transfer or Sale of Mortuary
LLicense - Board Meetings and Fee Schedule,
p. 1251, 2088

8.30.407 Fee 3chedule, p. 194, 477

(Board of Nursing)

I and other rules - Verification of License to
Another State - Application for Recognition -
Certificate of Nurse-Midwifery - Renewals,

p. 1253, 1620

(Board of Nursing Home Administrators)

8,348,403 and other rules - Board Meetings - Publie
Information - Examinations - Continuing Education
-~ Fee Schedule - Reinstatement, p, 223, 1206

{Board of Optometrists)

8.36.409 and other rules - Fee Schedule - Therapeutic
Pharmaceutical Agents, p. 1718
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(Board of Qutfitters) )

8.39.401 and other rules - Board Organization = Procedural
Rules = Publie Participation - OQutfitters
Standards and Requirements, p. 1870

(Board of Pharmacy)

8.40.404 and other rule - Fee Schedule - Fees, p. 227, 478

(Board of Professional Engineers and Land Surveyors)

8.48.1105 Fee 8chedule, p., 810, 1555

(Board of Private Security Patrolmen and Investigators)

8.50.423 and other rules - Dbefinitions - Temporary
Employment Without Identification Card - Resident
Manager and Qualifying Agents - Identification
Pocket Card -~ Insurance Requirements -
Termination of Business - Fee Schedule -
Assesament, p. 629, 1779

(Board of Realty Regulation)

I Continuing Education, p. 1545, 157

8.58.411 Fee Schedule, p. 1256, 1607, 2089

8.58.411 Fee Schedule - Late Renewals, p. 1720

8.58.4154 Continuing Education, p. 634, 1780

8.58.419 Suspension or Revocation - Violation of Rules -

Unworthiness or Incompetency, p. 229, 588
(Board of Bocial Work Examiners and Professional Counselors)

8.61.,402 and other rules - Licensure Requirements -
Applications - Hours, Credits and Carry Over -
Noncompliance - Fees, p. 1721

8.61.404 and other rules - Fee Schedule -~ Hours, C(redits
and Carry Over - Accreditation and Standards -
Reporting Requirements - Noncompliance - Annual

License Renewal, p, 231, 479

(Building Codes Bureau)

B.70.101 and other rules - Incorporation by Reference of
Building Codes - Extent of Loeal Programs -
Plumbing Fixtures - Permits - Standards - Fees -
Recreational Vehieles, p. 1725

8.70.1401 Application for Fireworks Wholesaler Permit,

p. 1735
(Passenger Tramway Advisory Council)
8.72.101 and other rules - Tramway Rules - ANSI Standards,

p. 1159, 1621

(Bureau of Weights and Measures)

8§.77.101 Scale Pit Clearance, p. 196, 589

(Milk Control Bureau)

8.79.301 Licensee Assessments, p. 56, 310

(Financial Bureau)

8.80.,501 Application for Satellite Terminal Authorization,
p. 1527, 1968

(Board of Milk Control)
Notice of Publiec Hearing for a Statewide Pooling
Arrangement With a Quota Plan as a Method of
Payment of Milk Producer Prices, p. 1737

8.86.301 Formula for Fixing the Class I Producer Price,
p. 235
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8.86.301 3pecial Wholesale Prices and Formulas for Fixing
the Class II and III Producer Prices, p. 402, 881
(State Banking Board)

I Emergency Rule - Chartering of State Banks
Without Notice, p. 1065
8.87.203 and other rule - Application Procedure for a

Certificate of Authorization for a State
Chartered Bank -~ State Bank Organized for Purpose
of Assuming Deposit Liability of Any Closed Bank,
p. 1529, 1970

(Local Government Assistance Division)

T Administration of the 1987 Federal Community
Development Block Grant (CDBG) Program, ©p. 357,
1207

I-TIIT Approval and Administration of Contracts of
Audits of Local Government Units, p. 1745, 480

8.94.101 Minimum Contents of Local Subdivision Regulations

Adopted Under the Montana Subdivision and
Platting Act, p. 1742
(Montana Economic Development Board)

8.97.308 Rates, Service Charges and Fee Schedule - Rate
Reduction Fee, p. 1998, 202

8.97.402 and other rules - Criteria for Determining
Eligibility - Bonds and Notes of Board - Loan

Loss Reserve Account for the Instate Investment
Fund -~ Application and Financing Fees, Costs and
Other Charges - Taxable Revenue Bond Program -
Terms, Interest Rates, Fees and Charges =
Application Procedure to Become a "Certified"
Montana Capital Company - Application . Procedure
to Become a "Qualified" Montana Capital Company,
p. 636, 1070

8.97.406 Economic Development Linked Deposit Progran,
p. 405, 1210

8.97.409 Loan Participation - Working Capital, p. 1609

8.97.802 and other rules - Definitions - Applications =
Tax Credits, p. 1874

(Hard«Rock Mining Impact Board)

8.104,203A Definitions, p. 1161, 1781

(Aeronautics Division)

8.106.602 Liability Insurance Requirements, p. 812, 1344

(Board of Housing)

§.111.202 Meetings of the Board of Housing, p. 240, 483

(Montana Science and Techneology Development Board)

8.122,101 and other rules - Investments by the Board,
p. 2018

(Video Gaming Control Bureau)

I-T11 and other rule - Emergency Rules - Licensing
Video Gaming Machines, p. 1067

I-VIIT and other rules - Licenses and Software
Specifications for Video Gaming Machines - Policy
= Definitions - Application for License -
Licensee Qualifications -~ Denial - Judicial
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Review ~ Quarterly Reporting Requirements -

Record Retention Requirements - General
Specifications for Machines - Software
Specifications ~ Restrictions - Prohibited
Machines = Possession of Unlicensed Machines =
Location - Approval by Department - Repairing
Machines - Inspection and Seizure -

Transportation - Registration of Manufacturers,
Suppliers or Distributeors, p. 1258, 1972

(Montana State Lottery Commission)

I-XXXIII Operations of the Montana State Lottery
Commission, p. 407, 883

8.127.1201 Prizes, p. 1279

EDUCATION, Title 10

(Superintendent of Public Instruetion)

I-III Special Education Transportation, p. 1003, 1383

I-1X Establishment of Clearing Accounts for Use in
School Distriects, p. 1745

10.43.101 and other rules - Operation of Postsecondary
Vocational~Technical Centers, p. 1743

(Board of Public Education)

I Student Transportation for the Montana School for
the Deaf and Blind, p. 1372

10.55.4054 Gifted and Talented, p. 130, 591

10.57.102 and other rules - Definitions -~ Correspondence,
Extension and Inservice Credit - Reinstatement -
Class 1 Professional Teaching Certificate - Class
2 Standard Teaching Certificate ~ Class 3
Administrative Certificate, p. 130, 591

10.57.601 and other rules - Request to Suspend or Revoke a
Teacher or 3pecialist Certificate: Preliminary
Action - Notice and Opportunity for Hearing Upon
Determination that Substantial Reason Exists to
Suspend or Revoke Teacher or Specialist
Certificate - Hearing in Contested Cases - After
Hearing by Member of Board/Hearing Examiner/Board
of Public Education - Appeal from Denial of a
Teacher or Specialist Certificate -
Considerations Governing Acceptance of Appeal -
Hearing on Appeal, p. 515, 1211

10.64.301 and other rules -~ Minimum Standards for School
Buses, p. 1752, 104, 158

(Montana State Library Commission)

10.101.101 and other rules - Montana Library Services
Advisory Couneil ~ Library Services and
Construction Act (LSCA) Grants, p. 302, 1622

10.101.203 and other rules - Organizational and Procedural
Rules - General Policy and Publie Library
Development, p. 283, 741, 1624
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FAMILY SERVICE3, Department of, Title 11

I-I1I
I-VIII
I-VIII

T-VIII
I-XIII

I-XXVI

11,7.501
46.5.922

Designation of Local Services Areas and Local
Youth Services Advisory Councils, p. 1382, 1784
Confidentiality of Case Records Containing
Reports of Child Abuse and Negleect, p. 949, 1980
Temporary Rules - Youth Placement Committees,
p. 1163, 1556

Youth Placement Committees, p. 1169, 1625
Procedures for Rulemaking - Declaratory Rulings -
Contested Case Hearings, p. 1374, 1782

Licensing Requirements for Youth Detention
Faecilities, p. 2037

Foster Care Review Committees, p, 1879

Child Day Care Centers, p. 1175

FISH, WILDLIFE AND PARKS, Department of, Title 12

I

I-vIiI
I-VIII
12.6.701
12.6.703
12.6.901
12.6.901

12.6.901

Exclusion of Certain Flotation Devices from the
Statutory Definition of "Vessel™, p. 307, 889
Collection of Fees for Costs Associated with
Preparation of Environmental Impact Statements,
p. 359, 886

Rules Regulating Fishing Contests, p. 959, 1627
Personal Flotation Devices and Life Preservers,
p. 308, 1072

Limit the Reguirements For Fire Extinguishers on
Small Motorboats and Vessels, p. 363, 1073
Establishing a No Wake Speed on Portions of
Harrison Lake, p. 242, 1557

Prohibiting Motor or Engine Operated Vessels on
the Bighorn River from Afterbay Dam to the
Bighorn Access Area, p. 244, 1480

Water Safety Regulations - Closing Crystal Lake
in Fergus County to Motor-Propelled Water Craft
and to Establish a No-Wake Speed Limit on
Portions of Lake Kookanusa on Cripple Horse Bay,
p. 955

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

1

I-XLIX

16.6.301

16.8.704
16.8.820

Licensing and Certification of Hospitals -
Hospital Protocels for organ Procurement,
p. 1384, 1786

and other rules - Control Measures to Prevent the
Spread of Communicable Diseases, p. 816, 964
and other rules - Records and Statistics = Birth
Certificates - Marriage Applications - Death and
Fetal Death Certificates, p. 997, 1481

and other rules - Air Quality - Testing and Air
Quality Permits, p. 2000, 159

Air Quality Standards for Sulfur Dioxide, p. 742,
815, 1482 ’
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16.20.210
16.32.101

16.35.102

16.44.102

16.44.102
16.44,102

16.44,103
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and other rules - Amendment of Federal Agency
Rule Presently Incorporated by Reference, p. 744
Frequency of Bacteriological Sampling, p. 58, 311
and other rules - Review of Certificates of Need
for Health Care Facilities, p. 641, 1074

and other rules - End-stage Renal Disease -
Application Procedures - Benefit Periods - Non-
financial Eligibility QRequirements - Eligible
Services and Supplies - Non-eligible Services -
Conditions on Paying Claims, p. 1387, 1790
Hazardous Waste - Consolidation and Updating
Incorporations by Reference of Federal Agency
Rules Contained in Chapter 44 of Title 16 of the
Administrative Rules of Montana, p. 1, 203

and other rules - Hazardous Waste Management,
p. 417, 775

and other rules - Hazardous Waste Management -
Federal Regulatory Changes Pertaining to <Closure
and Post-closure Requirements - Accesa to Publice
Records - Transfer Facilities - Commercial
Transfer Facllities Holding Hazardous Wastes for
Ten Days or Less, p. 1881

and other rules - Hazardous Waste Management -

Permitting - Counting Hazardous Wastes -
Requirements for Recycled Materials -
Incorporating Appendices - Redefining Generator
Categories - Creating Requirements for

Conditionally Exempt Small Quantity Generators -
Registration and Fee Requirements for Generators
and Transporters -~ Accumulating Hazardous Wastes
- Annual Reporting, p. 60, 255

HIGHWAYS, Department of, Title 18

I
I

Special Vehicle Combinations, p. 747, 1484
Display of Monthly or Quarterly GVW Fee Receipts,
p. 1000, 1483

INSTITUTIONS, Department of, Title 20

20.3.202
20.14.106

20.25.101

and other rules - Certification and Evaluation of
Alcohol Programs, p. 1906

Admission Criteria to the Montana Center for the
Aged, p. 246, 484

and other rules -~ Revision of the Board of
Pardons Rules, p. 753

JUSTICE, Department of, Title 23

I-TI
I-XIX

22-11/27/87

Exemption from the Seatbelt Use Act, p. 2058
Implementation of the Victims Compensation Act by
the Crime Vietims Unit and Division of Crime
Control, p., 1391, 1793
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23.3.118
23.3.133
23.3.301
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and other rule - Vision Tests - Vision 3tandards
for Driver Licenses, p. 1002, 1611

and other rules - Licensing of Commercial Motor
Vehicle Operators, p. 1399

and other rules - Highway Patrol Qualifications
and Procedures, p. 1748

LABOR AND INDUSTRY, Department of, Title 24

I-VIII
I-XII

24,16.9007

New Horizons Program, p. 1005, 1486

Mediation of Workers' Compensation Disputes,
p. 454, 890

Annual Adoption of Prevailing Rate of Wages,
p. 1177, 1633

(Human Rights Commission)

I-IX
24.9.210

24.9.1107

Notice of Hearing and Petition for Declaratory
Ruling - In the Matter of Application of the
Missoula Community Hospital, as to Whether it May
Employ Only Males as Orderlies, p. 2060

Sex Equity in Education under the Montana Human
Rights Act, p. 1663, 312

and other rules - Procedures for Investigation
and Conclliation of Complaints Filed with the
Commission - Pre-hearing Procedures, p. 431, 1088
Age Discrimination in Housing, p. 1094

(Workers!' Compensation Division)

I

I

I

I

I

I

I

I-II

I-1v
24,29,702A
24.29,705
24.29,3801

STATE LANDS,

Temporary Rule - Impairment Rating Panel, p. 660,
1084

Temporary Rule - Distribution of Benefits from
the Uninsured Employers Fund, p. 662, 1083
Distribution of Benefits from the Uninsured
Employers Fund, p. 1532, 1991

Impairment Rating Dispute Procedure, p. 1534,
1985

Security Deposits of Plan Number Two Insurers,
p. 1549, 1992

Time Limits for Administrative Review and
Contested Case Hearings, p. 668, 1212

Rates for Hospital 3ervices, p. 1918

Temporary Rules - Rehabilitation, p. 664, 1086
Rehabilitation, p. 1536, 1988

and other rules - Self-Insurers, p. 1549, 1920
and other rule - Corporate Officer Coverage Under
the Workers' Compensation Act, p. 670

Attorney Fee Regulation, p. 2050, 323

Department of, Title 26

T

and other rules - Federal Farm Compliance Program
- Fee Schedule - Definitions - Rental Rates =
Lease  and License Reports and Renewal -
Assignments -~ Subleasing - Pasturing Agreements -
Cancellation of Lease or License - Mortgages and
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Pledges, p. 1281
I-X and other rule - Remining Under the Montana Strip
and Underground Mine Reclamation Act, p. 2063

LIVESTOCK, Department of, Title 32

32.3.104 Subject Diseases or Conditions, p. 1293

32.3.216 Equine Quarantine Stations, p. 1288

32.3.219 Protecting Montana Swine Industry Against
Importation of Disease, p, 1291, 1994

32.3.401 and other rules - Clarifying Authority for
Control of Brucellosis « Affected Herd Owner
Rights and Obligations, p. 1295

32.3.1203 and other rules - Updating Rabies Procedures,
p. 1930

32.8.202 and other rule « Milk Freshness Dating -
Clarifying Responsibilities, p. 88, 698

MILITARY AFFAIRS, Department of, Title 34

T-XXII Montana State Veterans Cemetery, p. 2053, 776

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

(Board of Natural Resources and Conservation) :
36.,12.101 and other rules - Definitions - Forms -

Application and Special Fees - Issuance of
Interim Permits, p. 857, 1560
36.20.101 and other rules - Weather Modification

Regulation, p. 863, 1561

(Board of Water Well Contractors)

36.21,415 and other rules - Fee Schedule - Monitoring Well
Constructor Licenses, p. 1180, 1635

(Board of 0il and Gas Conservation)

36.22.501 and other rule -~ Locatlon Limitations . Plugging
and Abandonment Procedures of Seismic Shot Holes,
p. 520, 1095

PUBLIC SERVICE REGULATION, Department of, Title 38

38.3.704 and other rule ~ Filing by Motor Carriers of
Proof of Insurance, p. 874, 1345

38.4,120 and other rules - Intrastate Rail Rate
Proceedings, p., 135, 699

38.5.1801 and other rules - Prohibiting the Nonessential
Use of Natural Gas for Outdoor Lighting, p. 1616

38.5.2502 Responsibility for the Expense. of Maintaining
Water Utility Service Pipes from the Water Main
to the Consumer's Property Line, p. 1614
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REVENUE, Department of, Title 42

I

- =

HHEHH

I

B b

-II
=Iv
-V
I~VII
I-VIII
I-X
I-X
I.XI
I-XI

I-XI
I-XI

I.XITI
I-XIV
42.6.101
42.11.104
42.11.201
42.12.128

42.13.105

Montana Administrative Register

Clarification of Exception to Tax Levy Limit for
the Property Assessment Division, p. 2071

Motor Fuel Tax - Cardtrol Compliance and
Administration, p. 1008, 1565

Exempt Retirement Limitation, p. 1186, 1801
Income Tax Deduction for Household and Dependent
Care Expenses, p., 1188, 1642

Capital Gain Exc¢lusion, p, 1190, 1640

10% Income Tax Surtax, p. 1192, 1639

Motor Fuel Tax Bonds - Problem Accounts, p. 1196,
1651

Severance Tax - Stripper Exemptions, p. 1198,
1650
Temporary Rule - Severance Tax - Stripper

Exemption in Excess of Actual Production,
p. 1200, 1563

Small Business Liability Funds, p. 1750
Definition of Earned Income, p. 1943

Surtax on Corporations, p. 1951

Withholding Tax-Lien-Affidavit, p. 1194, 1643
Operating Liquor Stores, p. 1183, 1798
Corporation License Tax Exemption for Research
and Development Firms, p, 1450, 1802

Airline Regulations for Corporation License Tax,
p. 2073

Purchasing and Distribution of Liquor and Table
Wine Producta, p, 1932

Tertiary Production for Natural Resource and
Corporations Tax, p, 1422, 2091

Dangerous Drug Tax Act, p, 1433, 2093

Temporary Rules - Accommodation Tax, p. 674, 1097
Temporary Rules - Light Vehicle and Motorcycle
Tax, p. 678, 1106

Accommodations Tax for Lodging, p. 1020, 1637
Water's Edge Election for Multinational
Corporations for Corporation Taxes, p. 1945

Light Vehicle and Motorcyele Tax - Personal
Property Tax, p. 1014, 1646

Administrative Income Withholding for Child
Support, p. 90, 328

and other rules - 3cale of Suggested Minimum
Contributions for Child Support, p. 1941

Retail Liquor/Wine Price Restructuring, p. 1952,
705

and other rule - Montana Liquor Vendors and
Representatives, p. 1441, 1795
and other rule - Catering Endorsements -

Permissible and Prohibited Activities Regarding
Selling Beer in Grandstands, p. 876, 1491

Applicability of Licenses - Premises Defined -
Gold Course Exception - Portable Satellite

22-11/27/87



42.13.222
42.15.311
42,17.105
42,17.105

42.17,105
42,17.113

42.17.131
42.21.201

42.25,1005

42.25.1005
42,31.2141

-2210-

Vehicle, Movable Devices, p. 756

Beer Wholesaler and Table Wine Distributor
Recordkeeping Requirements, p. 754, 1213

and other rule - Withholding from Retirement Plan
Benefits, p. 1430, 1752

Temporary Amendment - Computation of Withholding,
p. 672, 1112

Computation of Withholding - Income Tax, p. 1029,
1564

Computation of Withholding - Income Tax, p. 1953
Reporting Requirements for Withholding Taxes,
p. 98, 329

Withholding Allowance Review Procedures, p. 683,
1113

and other rules - Classification of Nonproductive
Patented Mining Claims and Nonproductive Real
Property, p. 758, 1214

and other rules - Temporary Rules - Severance Tax
~ Stripper Well and New Well Incentives, p. 1010,
1489

and other rules - Severance Tax - Stripper Well
and New Well Incentives, p. 1031, 1647

Personal Property Tax and Overpayment Refunds for
Publie Contractors, p., 1438, 1803

SECRETARY OF STATE, Title 44

I-II

1.2.204

1.2.331

1.2.419
t.2.421

44.9.202

and other rule - Fees and Format for Filing
Notice of Agricultural Lien and Certificate of
Information Obtained by Publiec Access, p., 1553
and other rules - Temporary Rules - Rule Types
and Their Location - Updating Procedures, p. 685,
1114

and other rule - Removal of Repealed Rules from
ARM - 0Official Report of the Recodification of
Title, p. 1299, 1652

1988 Scheduled Dates for Filing and Publication
of the Montana Administrative Register, p. 2080
and other rules - Subscription to the ARM -~ Cost
- Agency Filing Fees, p. 1956

and other rules - Procedures for Conduecting
Elections by Mail Ballot, p. 1753

SOCIAL AND REHABILITATION SERVICES, Department of, Title U6

22-11/27/87

Food 3Stamp Employment and Training Program,
p. 153, 330

Inpatient Hospital Reimbursement System Based
Upon Diagnosis Related Groups (DRGs) for Montana
Medicaid Program, p. 1304, 1658, 1804

and other rules = Organ Trangplantations,
Transportation and Per Diem, p. 574, 907

Medicaid Reimbursement for Services of Nurse
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46.4.101

46.2.210
46.6.1501

46.10.317
46.10.318

46.10,321
46,10,403
46.,11.1017
46.12,102
46.12,102
46.12.204
46.12.204

46.12,204
46.12.302
46.12.401
46.12.503
46.12.504
46.12.504
46.12.514
46.12.525
46,12,526
46,12,532
46,12.555
46,12.1005

46,12.1201

-2211-

Specialists, p. 1331 :
and other rules -~ Transfer of rules from the
Community Services Division to the Department of
Family Services, p. 1492, 1653

and other rule - Adminsitrative Fair Hearings,
p. 2082

and other rules - Program for Persons with Severe
Disabilities, p. 524, 1115

AFDC Protective and Vendor Payments, p. 10, 204
Policy of the AFDC Emergency Assistance Program
to Not Pay Recipient's Taxes, p. 248, 780

and other rules - Medicaid Coverage of Pregnant
Women - Medicaid Coverage of Eligible Individuals
Under 21 Years of Age, p. 1300, 1655

AFDC Table of Assistance Standards, p. 760, 1215
Adoption of Amendments to Federal Agency
Regulations Pertaining to the Food Stamp Program,
p. 152

and other rule - Electronie Media Claims
Submission in the Medicaid Program, p. 551, 894
Medicaid Reimbursement for Multi-source Drugs,
p. 1958

and other rules - Medicaid Optional Services,
p. 460

and other rule - Nurse Specialists Services
Provided - Services Not Provided by Medicaid
Program, p. 1331, 1688

and other rules ~ Medicald Optional Services and
Co-payments, p. 560, 895, 1334

and other rules - Inpatient Psychiatric Services,
p. 554, 900, 1116

and other rules - Medicaid Sanctions, p. 1062

and other rule - Inpatient Hospital Services =

Definitions - All Hospital Reimbursement -
General, p. 1304, 1658, 1804
Mandatory Screening and Authorization of

Inpatient Hospital Services, p. 558, 905
Inpatient Hospital Services, Requirements -
Length of Stay - Authorization, p. 1762

and other rules - Early Periodic Screening
Diagnosis and Treatment (EPSDT), p. 12, 205

and other rules . Outpatient Physical Therapy
Services, p. 145, 331

OQutpatient Physical Therapy Services, p. 1329,
2094

Reimbrrsement for Speech Pathology Services,

p. 8, 207

and other rules - Personal Care Attendant
Services, p. 197, 372

Transportation and Per bDiem, Reimbursement,

p. 2057, 161
and other rules - Nursing Home Reimbursement,
p. 531, 913
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46.12.2003
46.12.3207
46.12.3601
46.12.3803
46.,12.3803
46.12.3803
46.12.3803
46.13.301
46.13.302
46.13.402
46.25.728

46.25.731

22-11/27/87
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and other rules - Reimbursement for Physician
Services, p., 1035, 1496

Eligibility Determinations for Medical Assistance
~ Transfer of Resources, p. 365, 710

and other rule - Non-insgtitutionalized 58I~
related Individuals and Couples, p. 6, 208

Cost of Living Increases in Medically Needy
Income Standards, p. 2084

Medically Needy Income Stardards, p. 878, 1346
Medically Needy Inecome Standards, p. 2004, 163
Medically Needy Income Standards - Eligibility
Requirements, p, 1764

and other rules - Establishment of a Percentage
of Income Plan (PIP) In Ravalli County, p. 1757
Low Income Energy Assistance Program, p, 1454,
1805

Low Income Energy Assistance Program (LIEAP)
Supplemental Assistance, p. 375

Eligibility Determinations for General Relief
Assistance, p. 527, 1117

Structured Job Search and Training Program,
p. 529, 927
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