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state agencies' proposed new, amended or repealed rules, the 
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and where written comments may be submitted. The rule section 
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any changes made since the proposed stage. The interpretation 
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at the back of each register. 

TABLE OF CONTENTS 

['_OTICE SECTION 

COMMERCE, _Department of, Title 8 

8-12-11 (Board of Chiropractors) Notice of 
Proposed Amendment - Examinations. 
No Public Hearing Contemplated. 

8-24-12 (Board of Landscape Architects) Notice 
of Proposed T~endment - Examinations and Renewals. 
No Public Hearing Contemplated. 

8-28-31 (Board of Medical Examiners) Notice of 
Proposed Amendment - Fee Schedule. 
No Public Hearing Contemplated. 

8-34-21 (Board of Nursing Home Administrators) 
Notice of Public Hearing on Proposed Amendment -
Examinations. 

EDUCATION, Department of, Title 10 

10-3-121 (Board of Public Education) Notice of 
Proposed Amendment - Endorsement Information and 
Class 3 Administrative Certificate. 
No Public Hearing Contemplated. 

FAMILY SERVICES, Department of, Title 11 

11-9 Notice of Proposed Amendment and Repeal -
Substitute Care Placement Budgets. 
No Public Hearing Contemplated. 

-i-

Page Number 

2122-2123 

2124-2126 

2127-2128 

2129-2130 

2131-2132 

2133-2134 

22-11/27/87 



HEALTH T1C<D E:'lVIRONMENTAL SCIENCES, __ p_ex_artment_?_t:_,__!itl_O!__j_§, 

16-2-331 Notice of Public Hearing on Proposed 
Amendment - Air Quality Models, Fuel Burning 
Equipment, New· Source Performance Standards, 
Emission Standards for Hazardous Air Pollutants 
and Amendment of Lewis & Clark County Clean 
Air Grdinance. 

JUSTICE, Derartment of, Title 23 

23-3-30 Notice of Proposed Repeal and Adoption of 
Rules - Alcohol Analvsis. 
No Public H~aring Co~templated. 

46-2-522 Notice of Proposed Repeal - Prohibition 
of Certain Provider Fee Increases. 
No Public Hearing Contemplated. 

RULE SECTION 

ADMINISTRATION, _!)epartment of, Title 2 

A.:\1D Contracting for Supplies and Services. 

COMMERCE, Department of, Title-8 
(Montana Economic Development Board) 

Ai!D Loan Participations. 

EDUCATION, Department of, Title 10 

NEW (Board of Public Education) Student 
Transportation. 

AHD 
NEW 
REP 

Control Measu~es to Prevent the 
Spread of Communicable 
Diseases. 

REP Prohibit1ng No~essential Use of Naturae 
Gas for Outdoor Lighti~g. 

Al1D R~s-::..or.s.t.bility ~or ~1.::i.:rltalning \·Jater 
Ser~,ice Lines. 

SECRETARY OF STATE, Title 44 

A.'ID Fees otnd Format for Filing Notice of A'~'ricul­

::s~'l ;:.ural Lien anC Certificate of I;, forma+_ ~·_.'n. 

22-ll/27/87 -ii-

2135-2137 

2138-2141 

2142-2143 

2144 

2145 

2146 

2147-2160 

2161 

2162 

2163 



2!:J_f_lAL AND RE)1~.BIL!~ATION SERVICES 1 ~artmen t of, Ti tlc 4 6 

Jll>lD Medicaid Sanctions. 2164-2167 

Ai·lD Inpatient Hospital Services, Requirements. 2168-2171 

AMD Medically Needy Income Standards. 2172 

INTERPRETATION SECTION 

Opinions of the Attorney General. 

34. Courts, City- Jurisdiction of Third Offense 
DGis - Courts, District - Jurisdiction of Third 
Offense DUls - Courts, Justice - Jurisdiction of 
Third Offense DUis - Criminal Law and Procedure -
City Court's Jurisdiction of Third Offense DUis 
Hotor Vehicles- City Court's Jurisdiction of 
Third Offense DUis. 2173-2175 

35. Contracts - Applicability of Resident Bidder's 
Preferenc8 to Federally Funded Contracts - United 
States - Federal Procurement Regulations -
Prohibiting Restrictions on Competitive Bidding.2176-218l 

36. Condemnation Proceedings - Status of Federal 
Condemnation Proceedings as Part of "the Law of 
Eminent Domain" under section 76-3-201(1), HCA­
Land use - National Forest Land Exchange as 
Exempt from Subdivision and Platting Act 
Requirements - Property, Real - Subdivision and 
Platting Act - Status of Federal Condemnation 
Proceedings as Part of "the Law of Eminent 
Domain" - United States - Status of Federal 
Condemnation Proceedings as Part of "the Law 
of Eminent Domain" under section 76-3-201(1), 
MCA. 2182-2188 

37. Counties -Authority to Establish Separate 
'leal th Insurance Plan for Employees in 
Collective Bargaining Unit - Employees, Public 
- County's Authority to Establish Separate 
Health Insurance Plan for Employees in 
Collective Bargaining unit. 2189-2192 

38. Criminal Law and Procedure - Sale of Rifles 
and Shotguns to Residents of Noncontiguous 
States - Firearms - Sale to Residents of 
Ncncanti.guous States. 

~C:IAL NOTICE AND TABLE SECTION 

F\..tnctions fo the Administraive Code Committee. 

How to Use ARH and MAR. 

Accumulativa Tabl0. 

~iii-

2193-2196 

2197 

2198 

2199-2212 

22-11/27/87 



-2122-

STATE OF l~ONTANA 
DEPARTMENT OF COMMERCE 

BEFORE 'rHE BOARD OF CHIROPRACTORS 

In the matter of the proposed 
amendment of a rule pertaining 
to examinations 

NOTICE OF PROPOSED Ar1ENDMENT 
OF 8.12.603 EXAMINATION 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1, On December 28, 1987, the Board of Chiropractors 

proposes to amend the above-stated rule. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) (full text of 
the rule is located at pages 8-357 and 8-358, Administrative 
Rules of Montana) 

"8.12.603 EXAMINATION (1) Examination for licensure 
shall be made by the board according to the method deemed 
necessary to test the qualifications of applicants. ~he 

wr!tten---e~am!nat~en--wi~l--eons!st--ef--physiea~--e!a~nee!s; 
~hys!ethera~y;-erthepee!es-and-~-rayT An oral interview and 
practical demonstration may be required in addition to the 
minimum written examination, Part III, Clinical Competency 
examination of the Uational Board of Chiropractic Examiners 
will be accepted in lieu of the boards written examination. 
Ap£11cants who have not passed Part III, will be reguired to 
take the written examination of the board. 

(2) will remain the same. 
(3) The de£artment eeeretary--ef--the--beard will keep 

examination papers on file for such a length of time as may be 
deemed necessary and/or one year. Those individuals who sat 
for the examination and were successful or unsuccessful shall 
be recorded in the minutes and become part of the permanent 
record, 

(4) will remain the same." 
Auth: 37-12-201, MCA Imp: 37-12-304, MCA 

REASON: 
validated 
of states, 

This amendment is being proposed to provide a 
examination, which will be accepted in the majority 

3. Interested persons may submit their 
arguments concerning the proposed amendment 
Board of Chiropractors, 1424 9th Avenue, 
59620-0407, no later than December 25, 1987. 

data, views or 
in writing to the 
Helena, Montana 

4, If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
comments he has to the Board of Chiropractors, 1424 9th 
Avenue, Helena, Montana 59620-0407, no later than December 25, 
1987. 

MAR Notice No. 8-12-11 22-11/27/87 



-2123-

5, If the board receives requests f~r a public hearing 
on the proposed amendment from eith;,r 10% or 25, ;~hichevel' is 
less, of those persons who are directly affected by the 
pl'oposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency Ol' subdivision Ol' 
from an association having no less than 25 members who will be 
dil'ectly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those person3 
directly affected has been determined to be 30 based on the 
300 licensees in Montana. 

BOARD OF CHIROPRACTORS 
DEBBIE SORENSON, D,C,, 
PRESIDENT 

BY: ~~ 41. .f_ ~ 
Kl':IH L. COLBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secret~ry of State, November 16, 1987. 

22-11/27/87 HAR 1;otic:e :-io. 8-12-11 
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STATE OF MONTANA 
DBPARTMENT OF COMMERCE 

BEFORE THE BOARD~OF LANDSCAPE ARCHITEC'rS 

In the matter of th~ proposed 
amendment of rules pertaining 
to examinations and renewals 

NOTICE OF PROPOSED AMENDMENT 
OF 8.24.405 EXAMINATIONS, 
AND 8.2~.406 RENEWALS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On December 28, 1987, the Board of Landscape 

Architects proposes to amend the above-stated rules. 
2. The proposed amendment of 8.24,405 will read as 

follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-789, 
Administrative Rules of Montana) 

"8.24.405 EXAMINATIONS (1) through (4) will remain the 
same. 

(a) The examination documents (test papers) will be 
retained in the examinee's file for a period of 2 years,-aftd 
eheR-deee~eyed,-e~e~eee-ee-app~eva~-ey-e~e-Aeee~Rey-Gefte~a~. 

(5) The examination required of applicants shall be the 
Uniform National Examination (UNE) ae--eeeae~iehed--~ 
administered by GbARB--fae~fte~~--of---baRdeeape---A~e~ieeeee 
Re~~~e~ae~oR--Bea~ds7 the board. A minimum passing grade in 
each subject shall be determined by CLARB before registration 
will be issued. 

f67--~he-w~ieeeft-e~~iRaeioR-eha~~-eove~-e~e-e~b~eeee--ef 
his~ery--aRd--b~eo~y--of--~a"deeape--a~ehieeee~~e--~e~aeive-ee 
~aftdeeape-a~ehibeee~~a%-deei&R>-eiee-p%aRniRg-and-~aRd-deeign; 
e~bdiv!eion;--~~baft--dee~gn;--iaftdeeape-eoneb~ueb~e~-ma~e~ta~e 
and-me~~ede0-$~ading-aRd-d~a~nage;-piafte-ma~e~ia~s-euteed--fo~ 
~se-~R-Mefteana;-epeeif~eaeiefte-aftd-e~pe~vteo~y-pPaeetee;-and-a 
~~eetieet--knew%ed~e--ef--eotafty;--hoP~ie~i~~~e,--e~d--eimitn~ 
s~b~eeee--~eiaetng--eo-ehe-p~aeeiee-of-%andeeape-a~eh~eeee~~e. 
~oent-e~ami~ae~en-%engeh-wi~r-ee-deee~mined-by-6bARB• 

( 7) will remain the same but will be renumbered." 
Auth: 37-66-202, MCA Imp: 37-66-305, MCA 

REASON: The reasons for 
follows: The Board is 
because the rule is in 
policies of the Department 

the proposed amendments are as 
proposing the amendment to (4)(a) 
conflict with Records Management 
or Administration. 

The amendment of (5) is being proposed to be in compliance 
with section 37-66-305(3) which states that the examination 
must be the Uniform National Examination (NE) and the board 
administers the examination in Montana, O')t CLARB. 

The amendment of (6) is being proposed because section 
37-66-305(3) provides for the Uniform National Examination 

HAR Notice No. B-24-12 22-11/27/87 
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(UNE) prescribed by CLARB and this rule is not in accord with 
that statutory provision. 

3. The proposed amendment of 8.24.406 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 8-789 and 8-790, 
Administrative Rules of Montana) 

"8.24.406 RENEWALS (1) 6e~~if~ea~es--eF--Peg~etPatte" 
a~e--~e"ewabie en-eP befepe-ehe-iaee-day-of-ehe-mon~h-of-Jtlne 
feiiewing-eheiP-~eetlanee-oP-Penewai-and-shaii--eeeeme--tnvaiid 
on--thae--date--tl"iese--penewedT It shall be the duty of the 
board to notify every person registered under the act, of the 
date his certificate is required to be renewed for the 1 year 
period and the fee required for renewal. Such notice shall be 
mailed no later than May 30 of the current renewal year. 
Renewal may be affected at any time during the month of June 
by payment of the fee. 

i£l The failure on the part of any registrant to renew 
his certificate annually in the month of June as required 
above shall not deprive such person of the right to renewal, 
but the fee to be paid for the renewal of a certificate after 
the month of June shall be increased by 10% for each month or 
fraction of a month that payment of renewal is delayed up to 6 
months after which the registrant must reapply as a new 
applicant. The board will send registrants a notice of the 
expiration of the renewal grace period at least 30 days prior 
to its termination." 

Auth: 37-66-202, MCA Imp: 37-1-134, 37-66-307, MCA 

REASON: The reason for the proposed amendment is that the 
first sentence is redundant of section 37-66-307(1), MCA, and 
to set out late renewal requirements in a separate subsection 
to clarification to the licensee. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Landscape Architects, 1424 9th Avenue, Helena, 
Montana 59620-0407, no later than December 25, 1987. 

5. If a person who is directly affected by the proposed 
amendments wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
comments he has to the Board of Landscape Architects, 1424 9th 
Avenue, Helena, Montana 59620-0407, no later thap December 25, 
1987. 

6. If the board receives requests for a public hearing 
on the proposed amendments from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no lees than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 

22-11/27/87 ~~R Notice No. 8-24-12 
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directly affected has been determined to be 6 based on the 66 
licensees in Montana. 

BOARD OF LANDSCAPE ARCHITECTS 
VALERIE TOOLEY, CHAIRMAN 

BY: ~-£-~ 
KEITH L. COLBO,~TOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State November 16, 1987. 

MAR Notice No. B-24-12 22-11/27/87 
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3TA'fE OF MONTANA 
DEPARTMENT Of' COMMERCE 

BEFORE THE BOARD OF MEDICAL EXAMINERS 

In the matter of the proposed 
amendment of a rule pertaining 
to fees 

NOTICE OF PROPOC,Ell AMENDMENT 
OF 8.28.420 FEE SCHEDULE 

NO PUBLIC HEARING CONTEMPLA'rED 

TO: All Interested Persons: 
1. On December 28, 1987, the Board of Medical Examiners 

proposes to amend the above-stated rule. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) (full text of 
the rule ts located at page 8-863, Administrative Rules of 
Montana) 

•8.28.420 FEE SCHEDULE (1) The following fees will be 
charged: 

(a) Application fee - reciprocity or 
endorsement 

(b) will remain the same. 
(c) Temporary locum tenens 
(d) Examination fee 

Component I 
Component II 
Component I and II 

(e) Renewal fee (active) 
(f) Renewal fee (inactive) 
(g) Penalty fee 
Auth: 37-3-203, MCA Imp: 37-3-308, 

$Hl9..-99 $2oo.oo 

49..-99 

1:99..-99 
2%5-.99 
3'+9..-99 

59..-99 
5;99 

tllT99 
37-3-313, 

3. The amendment is being proposed for the following 
reasons: (1) Impaired Physicians Program, mandated by the 
50th Legislature, added approximately $60,000 in costs to our 
program; (2) CostH or examlnati)ns to the board r1ave 
increased; (3) Legal costs have been increasing each year; 
(4) Section 37-1-134, MCA, requires all licensing boards to 
set fees commensurate with progra~ area cost$, For the past 
several years our expendi~ures hale exceeded our income anj 
now our cash reserve is getting low, 

4, Interested persons may submit their 
arguments concerning the proposed amendment 
Board of Medical Examiners, 1424 9th Avenue, 
59620-0407, no later than December 25, 1987, 

data, views or 
in writing to the 
Helena, Montana 

5. If a person who is directly affected by the propoaed 
amendment •ishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make wrlt~en 
re~uest for a hearing and submit thi• req~est alon~ with ~ny 
·~omments he has to the Board of Mediciil Examiners, 1424 9th 
Avenue, Helena, Montana 59620-0407, no later than December 25, 
1987. 

22-11/27/87 i1AR Notice t\o. 8-28-31 
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6, If the board receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 225 based on the 
2,250 licensees in Montana. 

BOARD OF MEDICAL EXAMINERS 
THOMAS J. MALEE, M.D. 
PRESIDENT 

BY: ~ r.~ 
KEITit2:COLBO. DIRECOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, November 16, 1987. 

MAR ~otice No. 8-28-31 22-11/27/87 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS 

In the matter of the proposed ) 
amendment of a rule pertaining ) 
to examinations ) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
8.34.414 EXAMINATIONS 

1. On Monday, January 11, 1988, at 9:00 a.m., a public 
hearing will be held in the downstairs conference room at the 
Department of Commerce building, 1424 9th Avenue, Helena, 
Montana, to consider the amendment of the above-stated rulP.. 

2, The proposed amendment of 8,34,414 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 8-1040 and 8-1041, 
Administrative Rules of Montana) 

"8.34.414 EXAMINATIONS (1) will remain the same, 
(2) A signed physician's statement of-Peee~fi-e~~e dated 

within 60 days of application attesting to applicant's 
physical and mental health will be accepted as evidence that 
the applicant is of sound physical and mental health. 

(3) App~~ea"~o---foP---~~Pet"g---home----~emt~~e~~a~op 
exam~~a~~e~e---w~~~--be--pe~~~Ped--~o~ The instruction and 
training provided by section 37-9-30l(l)(b), MCA, ~hall 
include successful completion, of at least: 

{a) h~ve-eompfe~ee-2-yeaPe-ef -fePma~--edaea~~e~--t~--a~ 
aeePedt~ed--ee~~ege--eP-~~tvepet~y-oP-have-a~-aeeeeta~e-eegPee 
fPem-a"-~eeped~~ed-eetlege-eP-~~~VePe~~y~ 60 semester hours or 
90 quarter hours in an accredited college or university or 
graduation from a nationally accredited school of nursing, 

(b) t~ adet~te"r-2-yeaPe-e~~-ef ~he-~ae~--4--yeaPe Tb~ 
equivalent education~ training and experience provided by 
section 37-9-30l{l)(b , MCA must include at least 1 year out 
of the last 3 years of administrative experience in a hosplt~ 
or nursing home wtil-be-Pe~~iPee as an assistant administr~tor 
or director of nursing, or a one-year internship withli: 
licensed nursing home administrator. There must be 
verification of the time completed, and a recommendation that 
the applicant be licensed, This must be from a terson who has 
been a practicing administrator of a licensedong-term care 
facilit~ for at least the past 3 years. 

(c Applicants holding a BA or BS degree in heep~~a~--oP 
"~Petng--heme--ad~~~±s~P~~~e" hospital administration; 
nursing home administration; or long-term care 
administration, will not be required to have working 
experience. 

(4) through (6) will remain the same," 
Auth: 37-9-203, MCA Imp: 37-9-203, MC~ 

3. T~e amendment of 8.34.414(2) 1s being proposed tv 
insure that the Board receives a~ physician's state,ne'lt. 

22-11/27/87 ~ffiR Notice No. 8-34-21 
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The amendments of 8.34.414(3) a~e being proposed to 
clarify what sourse of instruction and t~aining and what 
combinations of education, training or experience will be 
considered by the board to be satisfactory qualifications to 
take the licensin~ examination, and also to clarify "Health 
Se~vices Administration", as this title covers various courses 
of instruction. 

4. Interested persons may submit their data, views o~ 
ar5uments, either orally or in writing, at the hearing. 
Written data, views, and arguments may also be submitted to 
the Montana Board of Nursing Home Administrators, 1424 9th 
Avenue, Helena, Montana 59620, no later than Friday, January 
15, 1988. 

5. Martin Jacobson of Helena, Montana, will preside over 
and conduct the hearing. 

BOARD OF NURSING HOME 
ADMINISTRATORS 
CAROL ANN ANDREWS, CHAIRMAN 

BY: rLw. f.~ 
KEITH L. COLBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, November 16, 1987. 

MAR Notice No. 8-34-21 22-11/27/87 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the ) 
amendment of Endorse- ) 
ment Information and ) 
class 3 Administrative) 
certificate ) 

NOTICE OF PROPOSED AMENDMENT OF RULE 
10.57.301, ENDORSEMENT INFORMATION, 
AND RULE 10.57.403, CLASS 3 
ADMINISTRATIVE CERTIFICATE 

NO PUBLIC HEARING IS CONTEMPLATED. 

TO: All Interested Persons 

l. On December 28, 1987, the Board of Public Education 
proposes to amend rule 10.57.301, Endorsement Information, and 
rule 10.57.403, Class 3 Administrative Certificate. 

2. The rules as proposed to be amended provide as 
follows: 

10.57.301 ENDORSEMENT INr'ORMATION Ill and (2) remain the 
same. 

( 3) Appropriate teaching areas acceptable for certifica'te 
endorsement include: social science, history, economics, 
sociology, geography, political science, economics-sociology, 
history-political science, English, speech-communication, 
dramatics, journalism, elementary education, library (K-12), 
speech-drama, ~n, foreign language, mathematics, science, 
physical science, reading (K-12), physics, chemistry, biology, 
earth science, agriculture, industrial arts, home economics, 
distributive education, trade and industry, business 
education, business education with shorthand, music (K-12), 
art (K-12), physical education and health (K-12), health, 
guidance and counseling (K-12), special education (K-121, 
psychology. 

(4) through (8) remain the, same. 
AUTH: Sec. 20-4-102 MCA 
IMP: Sec. 20-4-103, 20-4-106 MCA 

10.57.403 CLASS 3 ADMINISTRATIVE CERTIFICATE ( 1) through 
(2) remain the same. 

(3) Renewal: Verification of one year of successful 
experience or the equivalent in the area of endorsement. 
i'.lit.eo-1!>4....e---~E,efllbe.l!'---1-r Beginning with those certificates 
expiring in 1992, six credits will also be required for 
renewal of an administrative certificate. Renewal credits 
consist of college credit, extension course credits and 
continuing education credits. Also acceptable are staff 
development credits, inservice tr~ining credit and local 
school district professional development credit, as approved 
by the office of puhlic instruction (see ARM 10.57.206). 

!41 Reinstatement: 6 quarter (4 semester) credits or one 
year experience or the equivalent earned within the 5-year 
period precedtng the effective date of the certificate. 
Requirements must be met that are in force at the time of 
reinstatement. (See ARM l 0. ">7. 208 for reinstatement of 
certificates allowed to lapse 15 years or more.) 

22-11/27/87 MAR Notice No. 10-3-121 



-2132-

(5) through (8) remain the same. 
AUTH: Sec. 20-4-106 MCA 
IMP: Sec. 20-4-106, 20-4-106(l)(c), 20-4-108 MCA 
3. These amendments have been proposed for the purpose 

of consistency with other rules currently being enforcea and 
language clarification. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to Alan 
Nicholson, Chairman of the Board of Public Ec:lucation, 33 South 
Last Chance Gulch, Helena, Montana 59620, no later than 
December 28, 1987. 

5. If a person who is directly affected by the proposec:l 
amendment. wishes to express their data, views and arguments 
orally or in writing at a public hearing, they must make 
written request for a hearing ana submit this request along 
with any written comments they have to Alan Nicholson, 
Chairman of the Board of Public Education, 33 South Last 
Chance Gulch, Helena, Montana 59620, no later than December 
28, 1987. 

6. If the Board receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendment: from the Administrative Code Committee of the 
legislature: from a governmental subdivision or agency: or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 178 as there are 
1781 teachers applying for certificate endorsement. 

BY: 

ALAN NICHOLSON, CHAIRMAN 
BOARD OF PUBLIC EDUCATION 

Certified to the Secretary of State November 16, 1987, 

MAR Notice No. 10-3-121 22-ll/27/87 
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BEFORE THE DEPARU!ENT OF 
FAHILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of Rule 11,12.101 
and the repeal of Rule 
11.7.109 pertaining to 
substitute care placement 
budgets 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 11.1~.101 AND THE 
REPEAL OF RULE 11.7.109 
PERTAINING TO SUBSTI~UTE 
CARE PLACEMENT BUDGETS. NO 
PUBLIC HEARING CONTEMPLATED 

1. On January 4, 1988, the Department of Family 
Services proposes to amend Rule 11.12.101 and repeal Rule 
11.7.109 w·hich pertain to substitute care placement budgets. 

2. The rule as proposed to be amended provides as 
follows: 

RULE 11.12.101 YOUTH CARE FACILITY, DEFINITIONS 
Subsection ( 1) (a) through ( 1) remain the same. 

-fi'II~--"P~aeel'l\eft~-~·--al't$'--e,-~-~!!'epe.ie<ed-oby--~he 
depar~l'lleft~-fer-eaeh-;~ti.ieiai-dis~rie~-£er-ehe-~~rpese-e£-ideft­
~i£yil'l~-~he-~~~-~-5e-~sed-~~~~~~l'te-fe~ 
payl'llefte-~-e~-~hs~k~~~-o£-~-il'l-~~~-stlper­
visioft-aftd-d~~~'~~~~~-~~~~~~~~~-~ft-ehae 
;~eieiai-ti.is~rie~~ 

subsections (1) (n) through (q) will be renumbered and 
otherwise remain the same. 

subsection (2) remains the same. 

AUTH: Section 112, Ch. 609, J,. 1987 
IMP: Section 112, Ch. 609, L. 1987 

3. Rule 11.7.109 as proposed to be repealed is on pages 
11-300 and 11-301 of the Administrative Rules of 
Montana. 

AUTH: 
IMP: 

Section 112, Ch. 609, L. 1987 
Section 112, Ch. 609, L. 1927 

4. ~ationale: The proposed amend~1ents are needed to 
conform the rules to action taken by the 50th Legislature in 
repealing 41-3-1106 which authorized the preparation of place­
ment budgets for each judicial district for substitute care of 
youth in need of supervision and delinquent youths. 

5. Interested parties may submit their data, views, or 
arguments concerning the proposed amendment in writing to the 
Office Legal Affairs, Department of Family Services, 111 
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-2134-

Sand~rs, P.o. Bo~ 8005, Helena, Eontana 59604, no later than 
Decerober 29, l. 987. 

6. If ~ person who is directly affected by the proposed 
amendment "•ishes to express his data, views and arguments 
orally or in writing at a public headr.g, he must make written 
request for a public hear.c;og and submit this request, along 
v,·ith any written cornrn.cr,ts he has, to the Office of Legal 
Aff:airs, Department of F.:.mi.1_y Services, P. 0. Box 8005, Helena, 
I•lontal!a 596C4, nc later than receMber 29, 1987. 

7. If the agency receives requests for a public hearing 
on the proposed amendment or om either 10% or 2 5, whichever is 
less, of tho: persons whc are directly affected by the proposed 
ccction; from the Administrative Code Committee of the legisla­
ture; =rom a governmental subdivision or agency; or from an 
association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Admin­
istrdtive Rt:gister. Ten percent of those persons directly 
affected has been deternined to be 2 persons based on 20 juve­
nile probation offices preparing placement bu~ets. 

:..--· I 

Di~edrfr: ;~arn~l/s~t\Tices 
Certified to the Secretary of State 

MAR Notice No. ll-9 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules 16.8.937, 16.8.1402, 
16.8.1423, and 16.8.1424, regard­
ing air quality models, fuel 
burning equipment, new source 
performance standards, & emission 
standards for hazardous air 
pollutants 

* * * * * * * * * 
In the matter of the 'amendment of 
the Lewis and Clark County Clean 
Air Ordinance 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON AMENDMENT OF RULES 

(Air Quality) 

1. on January 15, 1988, at 8:30a.m. or as soon there­
after as can be heard, a public hearing will be held in Room 
C209 of the Cogswell Building, 1400 Broadway, Helena, Montana, 
(a) to consider an amendment to ARM 16.8.1402 which clarifies 
the exclusion of residential stoves from this rule; (b) to con­
sider changes proposed by Lewis and Clark County pursuant to 
Section 75-2-301, MCA, to its Clean Air ordinance; and (c) to 
re-notice, for hearing, amendments to ARM 16.8.937, 16.8.1423, 
and 16.8.1424 (which were published in the Montana Administra­
tive Register on June 11, 1987, on page 744, and which became 
effective on July 20, 1987) for compliance with the formal 
hearing requirements of 40 CFR 51.4 pertaining to adoption of 
rule changes which constitute revisions to the State Implemen­
tation Plan (SIP). It should be noted that additional changes 
to ARM 16.8.1423 and 16.8.1424 to clarify the applicability of 
these two rules to modification of stationary sources are pro­
posed as set forth below for purposes of effecting changes to 
the state air quality regulatory program as well as for effect­
ing changes which revise the SIP. The amendment to ARM 
16.8.1402 is also intended to constitute a revision to the SIP. 

2. The changes to the Lewis and Clark county Clean Air 
Ordinance consist of the following: (a) implementation of a 
year round visible emissions/opacity standard of 40%; (b) im­
plementation of a provision enabling the county to declare air 
quality conditions as "poor" before total suspended particulate 
(TSP) levels actually reach the established concentration for 
the "poor" range of 100 ug/m3 provi~ed that meteorological con­
ditions indicate that the 100 ug/m will be exceeded if action 
is not taken; (c) a shortening of the monitoring and enforce­
ment season by 2 months from October lst through March 31st to 
November 1st to March 1st; the county would drop daily moni­
toring during October and March; (d) implementation of a tech­
nical change regarding correlation/quality control results; 
(e) deletion of a requirement for posting variances; (f) im­
plementation of a technical change which clarifies the expira-
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tion date of low income variances; and (g) implementation of a 
technical change which clarifies the frequency that persons can 
be cited for violations. 

3. The proposed amendments (which are also SIP revi­
sions), appear as follows (new material underlined; material to 
be deleted interlined; July, 1987, SIP revisions balded): 

16.8.937 AIR QUALITY MODELS (1) The board hereby adopts 
and incorporates by reference "Guideline on Air Quality Models 
(Revised)" (Publication No. EPA 450/2-78-027R, July, 1986, Of­
fice of Air QUality Planning and Standards, Research Triangle 
Park, NC. 27711) which sets forth air quality modeling proce­
dures including requirements for concentration estimates, air 
quality models, data requirements and model validation and cal­
ibration; and ARM 16.8.1107(2) and (3) which sets forth the 
provisions for public notice of the submittal of an application 
for an air quality permit, notice of the department's prelimi­
nary determination on the application for the air quality per­
mit, and the public comment period. A copy of ARM 16.8.1107(2) 
and (3) may be obtained from the Air Quality Bureau, Department 
of Health and Environmental Sciences, Cogswell Building, Hel­
ena, Montana 59620. "Guideline on Air Quality Models (Re­
vised)" is available for public inspection and copying at the 
Air QUality Bureau, Department of Health and Environmental Sci­
ences, Cogswell Building, 1400 Broadway, Helena, Montana 59620; 
and at EPA's Public Information Reference Unit, Room 2922, 401 
M Street sw, Washington, DC 20460; and at the libraries of each 
of the ten EPA Regional Offices. Copies are available as sup­
plies permit from the Library Service Office (MD-35), u.s. En­
vironmental Protection Agency, Research Triangle Park NC 27711; 
and copies may be purchased from the National Technical Infor­
mation Service, 5285 Port Royal Road, Springfield, VA 22161. 

(2) All estimates of ambient concentrations required un­
der this rule must be based on the applicable air quality mod­
els, data bases, and other requirements specified in the 
"Guidelines on Air QUality Models (Revised)" (Publication No. 
EPA 450/2-78-027R, July, 1986, Office of Air QUality Planning 
and Standards, Research Triangle Park NC 27711). 

(3) Where a preferred air quality impact model specified 
in the "Guideline on Air Quality Models (Revised)" is inappro­
priate, the model may be modified or another model substituted. 
Such a change must be subject to notice and opportunity for 
public comment under ARM 16.8.1107(2) and (3). Written appro­
val of the EPA administrator must be obtained for any modifi­
cation or substitution. Methods like those referenced in 
"Guideline on Air QUality Models (Revised)", July, 1986, should 
be used to determine the comparability of air quality models. 
AUTH: 75-2-111, 75-2-203, MCA IMP: 75-2-202, 75-2-203, MCA 

16.8.1402 PARTICULATE MATTER, FUEL BURNING EQUIPMENT 
(1)~(3) Same as existing rule. 
l!l This rule does not apply to emissions from residen­

tial solid fuel combustion de~ices such as fireplaces and wood 
and coal stoves. 
AUTH: 75-2 111 & 75-2-203, MCA 
MAR ~;otice No. 16-2-331 

IMP: 75-2-203, MCA 
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16.8.1423 STANDARD OF PERFORMANCE FOR NEW STATIONARY 
SOURCES (1) Same as existing rule. 

(2) All owners or operators of new stationary sources 
defined in 40 CFR 51.18\j){l)(i) applied in 40 CFR 60.1 or of 
modifications as defined in 40 CFR 60.14 shall comply with the 
provisions of Title 40, Part 60, code of Federal Regulations 
(CFR), July 1, 1987. 

(3) For the purpose of this rule, the board hereby adopts 
and incorporate by reference Title 40, Section 51.18, Title 40, 
Part 60, CFR, which se~e-re~~h pertains to standards of perfor­
mance for new stationary sources and modifications. Title 40, 
Section 51.18(j)(l)(i) and Part 60, CFR, ±sare available for 
public inspection. and copying at the Air QuaTity Bureau, De­
partment of Health and Environmental Sciences, Cogswell Build­
ing, 1400 Broadway, Helena, Montana; at EPA's Public Informa­
tion Reference Unit, Room 2922, 401 M Street SW, Washington, DC 
20460; and at the libraries of each of the ten EPA Regional 
Offices. Copies are also available as supplies permit from the 
u.s. Environmental Protection Agency, Research Triangle Park, 
NC 27711; and copies may be purchased from the National Techni­
cal Information Service, 5285 Port Royal Road, Springfield, VA 
22161. 
AUTH: 75-2-111 & 75-2-203, MCA IMP: 75-2-203, MCA 

16.8.1424 EMISSION STANDARDS FOR HAZARDOUS AIR POLLUTANTS 
(1) same as existing rule. 
( 2 l The owner or operat.or of any e~at:i:eftary new sourceL 

as defined in 40 CFR 61.01, shall comply with the provisions of 
Title 40, Part 61, Code of Federal Regulations (CFR), July 1, 
1987. 

(3) same as existing rule. 
AUTH: 75-2-111 & 75-2-203, MCA IMP: 75-2-203, MCA 

4. The board is proposing these amendments to the rules 
in order to refine portions of the Lewis and Clark County ajr 
quality program and to insure equivalency with the federal air 
quality program and to adopt changes which may be deemed to be 
formal revisions to the SIP. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or 
in writing, at the hearing. written data, views, or arguments 
may also be submitted to Robert L. Solomon, Department of 
Health and Environmental Sciences, Cogswell Building, Capitol 
Station, Helena, Montana 59620, no later than january 11, 1988. 

6. Robert L. Solomon, at the above address, has been 
designated to preside over and conduct the hearing. 

Certified to the Secretary of State November 16, 1987. 
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P.EFORE THE DEPJI.FTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the Matter of the repeal 
of ARM 23.4.101 through 
23.4.136 and the adoption 
of new rules J through XI ) 
pertaining to alcohol analysis.) 

) 

'f'O: A'~L INTFPESTED PERSONS: 

~;OTICE OF PROPOSED REPEAL 
AND ADOPTION OF RULES 
PERTAINING TO ALCOHOL 
ANALYSIS 
NO PUBLIC HEARING 
CONTEMPLATED 

1. On December 31, 1987, the Department of Justice 
proposes to repeal ARM 23.4.101, 23.4.102, 23.4.103, 23.4.104, 
23.4.105, 23.4.106, 23.4.107, 23.4.108, 23.4.109, 23.4.110, 
23.4.111, 23.4.112, 23.4.113, 23.4.114, 23.4.115, 23.4.116, 
23.4.117, 23.4,118, 23.4.119, 23.4.121, 23.4.131, 23.4.132, 
23.4.133, 23.4.134, 23.4.135, and 23.4.136, pertaining to 
alcohol analysis. 

2. The rules the Department proposes to repeal are on 
pages 23-323 to 23-333 of the Administrative Rules of Montana. 

3. The Department proposes to adopt the following rules: 

PULE DEFINITIONS ( 1) Unless the context requires 
otherwise, the following definitions apply to this subchapter: 

(a) "Blood" refers to whole blood which contains the 
cellular components and the serum of plasma of blood. 

(b) "Breath" refers to that portion of exhaled alveolar 
lung air that is collected for alcohol analysis. 

(c) "College of American pathologists" means the 
organization nationally recognized by that name with 
headquarters in Traverse City, Michigan, which surveys clinical 
laboratories upon thei.r request and accredits clinical 
laboratories which it determines !"leet its standards and 
requirements. 

(d) "Departmel'.t" means the department. of justice. 
(e) "Division" means the forensic science division of the 

department of justice. 
(f) "Joint commission OJ' accreditation of hospitals" 

means the organization nationa·lly recognize·d by that name with 
headquarters in Chicago, Illinois, that surveys health care 
facilities upon their request and grants accreditation status 
to any health care facility that it determines meets its 
standards and requirements. 

(q) "Sample" means blooc1, breath, urine or other bodily 
substances to be analyzed for alcohol content pursuant to this 
subchapter. 

(h) "Testing device" means any instrument or device used 
to determine the alcohol concentration in blood, breath, urine 
or tissue pursuant to this subchapter. 

AUTP.: 61-8-405(6), MCA IMP: 61-8-405 (6), MCA 

RULE II CERTIFICATION (1) Every person performing 
alcohol testing or analyses pursuant to the provisions of 
section 61-8-405, MCA, who is not an employee of one of the 
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laboratories exempted by NEW RUI,f' JII, must be certified by the 
division. 

Al'Tl': 61-8-405(6), MCA IMP: 61-8-405 (6), MCA 

FULE III EXEMPTIONS (1) The followinq are exempt from 
the certj fication required by this subchapte.r: 

(a) all clinical and hospital laboratories under the 
direct supervision of a pathologist or certified medical 
technologist which are either licensed by the Montana 
Department of Health and £nvironmental Sciences or accredited 
by the college of American pathologists, the joint commis~ !.on 
on accreditation of hospitals, or some other similar health 
accrediting authority; 

(b) a laboratory operated by the department. 

AUTH : 61-8- 4 0 5 ( 6) , l'fCA 

PPLE IV SUSPENSION OR REVOCATION 
department may suspend, (lJ The 

certification 
(a) the 

deceitfully; o-r 

of any person if: 
certification was 

IMP: 61-8-405 (6), MCA 

OF CERTIFICATION 
modify, or · r<>voke 

obtained falsely 

the 

or 

(b) the certificate 
the course of fulfilling 

(c) the certificate 
the department under this 

holder makes any false statement in 
any duty set by this subchapter; 
holder violates any rule or order 

or 
of 

subchapter. 

AUTH: 61-8-405(6), MCA IMP: 61-8-405 (6), MCA 

PULE V TYPES OF BREATH-TESTING CERTIFICATION (1) Any 
person administering a breath alcohnl test must be certified as 
an operator or as an operator supervisor. Certification as 
either an operatnr or an operator supervisor can be obtained 
only following successful complet.ion of a course of study a!'d 
examination administered by the division. 

AUTH: 61-8-405(6), MCA IXP: 61-e-405 (6), V.CA 

RULE VI RECERTIFICATION Of PEFSONS PERFORMING BREATH 
ALCOHOL TESTS (1) Every certified operator and/or operator 
supervisor must reneH certification with th" division every 
three ~'ears frcm the date of il'i'.ial certi::icat_jon. 

AUTH: 61-8-405(6), MCA IMP: 61-~-405 (6), MCA 

RULE VII BREATH TEST RECORDS (1) An operator supervisor 
reust be assigned to each location where breath tests are 
administered and will maintain the !allowing records: 

(a) records of test.s administered and the results; nne 
lb) instrument inspection records. 
(2) Such records shall remain at thP. agency where the 

breath testing is administered. 
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(3) Such records shall be available to the division for 
inspection upon request by the division. 

(4) Noncompliance with this section does not affect the 
validity of a test administered at such a location. 

AUTH: 61-B-405(6), MCA IMP: 61-8-405(6), MCA 

RULE VIII REPORTING BREATH TEST RESULTS (1) F.ach 
operator supervisor who ma1ntains breath test records pursuant 
to NEI\' RULE VII shall complete a monthly report form available 
from the division. The operator supervisor shall submit the 
form to the division not later than the tenth day of the month 
following the month of record. 

AUTH: 61-8-405(6), MCA IMP: 61-8-405(6), MCA 

RULE IX BREATH-TESTING INSTRUMENTS (1) All models of 
breath test1ng 1nstruments used to adm1nister testing according 
to section 61-8-405, MCA, must be approved by the division. 
The models operated by certified operators and/or operator 
supervisors prior to and on the effective date of this rule are 
deemed approved by the division. 

( 2) Each breath-testing instrument must be inspected by 
the division, and the accuracy verified by the division, prior 
to installation of the instrument. 

AUTH: 61-8-405(6), MCA IMP: 61-8-405(6), MCA 

RULE X SURVEYS AND PROFICIENCY TESTS (1) Equipment and 
record~ used by nonexempt certified persons or persons applying 
for certification for blood testing are subject to on-site 
inspections by representatives of the division. 

(2) The person shall accept from the division for 
analyses p~riodic evaluation samples and participate in a 
national blood alcohol proficiency testing program (i.e., 
program conducted by the college of American pathologists). 

(3) A copy of the results of evaluation sample analyses 
and proficiency tests shall be sent to the division. 

AUTH: 61-8-405(6), MCA IMP: 61-8-405(6), MCA 

Et:LE XI BLOOD A~'D URINE TEST RECORDS (1) All r.onexempt 
persons performing blood and urine tests and/or analyses shall 
maintain the following records: 

(a) proof of certification; 
(b) records of tests performed and the results; and 
(c) records of maintenance of instrumentation. 

AUTH: 61-8-405(6), MCA IMP: 61-8-405 (6), MCA 

4. Section 61-8-405(6), MCA, states that the Department 
o~ Justice "shall adopt uniform rules !or the giving of blood 
2.lcohol tests and may require certification of training to 
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administer such tests." Thus, cuch certification requirements 
are to be set by the Department. Repeal of the current rules 
was deemed necessary because they are outdated, unnecessary, 
and inaccurate. The proposed new rules constitute the 
Department's attempt to set appropriate certification 
requirements and guidelines for sample takinq. 

5. Interested parties r..ay submit their data, views, or 
arguments concerning the proposed rules in writing to Mike 
Greely, Attorney General, Justice Building, /15 North Sanders, 
Helena, Montana 59620-1401, no later than December 30, 1987. 

6. If a person who is directly affected by the proposed 
repeal and adoption wishes to express his data, views, and 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit his request alonq 
with any wri~ten comments he has to Mike Greely, Attorney 
General, Justice Building, 215 North Sanders, Helena, Montana 
59620-1401, no later than December 30, 1987. 

7. If the agency receives requests for a public hearing 
on the proposed repeal and adoption from either 10 percent or 
25, whichever is less, of the persons ~ho are directly affected 
by the proposed repeal and adoption, or a request from a 
government subdivision or agency or from the administrative 
code committee or from an association having not less than 25 
members who will be directly affected, a hearing will be held 
at a later date. The new rules will affect licensed drivers in 
the state, law enforcement officials, and technicians who do 
alcohol analysis. Notice of the hearing will be publi.shed in 
the Montana Administrative Register. 

8. The rules to be repealed implemented sect ion 
61-8-405, MCA, as will the new rule . 

Certified to the Secretary of State Novembe 1987. 
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BEFORE '"HE DEPART~1E~'T OF SOCIAL 
AllD REHABILD'ATJO!J SFRVICES OF THE 

STATE OF' !vlO!,''rANA 

In th~ m~ttPr of the repeal 
of Rule 46,1~.315 pertaining 
to a prohibition of certain 
provider fee incr~asPs 

rro: AlJ Interested Persons 

NOTICE OF THE PROPOSED 
REPEAL OF RULE 46.12.315 
PERTAH'ING TO A PROHIRITION 
OF CERTAn: PROVIDER FEE 
INCREASES - NO PUBLIC 
HEARING CONTEMPLATED 

1. On December 31, 1967, the Department. of social and 
Rehabilitation Services proposes to repeal Rule 46.12.315 
which pertains to a prohibition of certain provider fee 
increases. 

2. Rule 46.12.315 as proposed to be repealed is on page 
46-1185 of the Administrative Rules of Montana. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-lll and 53-6-141 MCA 

3. ARM 4 6. 12 • 315 has been supercl."ded by more recent 
legislative action and must, therefore, be repealed. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to the 
Ofcice of Legal Affairs, Department of Social and Rehabilita­
tion Services, 111 Sanders, P.O. Box 4210, Helena, Montana 
59604, no later than December 28, 1987. 

5. If a person who is directly affected by the proposed 
rPpeal wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written re­
(]uest for a public hearing and submit this request, along with 
'"'Y written conunents hP has, to the Office of Legal Affairs, 
Department of Social and Rehabilitation Services, P.O. Box 
4710, Helena, Montana 5960&, no later than December 28, 1987. 

6. If the agency re~Pives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever ia 
less, of the providers who are directly affected by the 
propcs0d action crom the Administrative Code Conunittee o£ the 
legislaturer from a governmental subdivision or agencyr or 
from an association having not less than 25 members who will 
he directly affected, a hearing will be held at a later date. 
Notice of the hearing ~dll be published in the Montana Admin­
~Rtrative Register. Ten percent of thoAe prnviclPrE directly 
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affected has been determined to be 4, 230 providers basF,cl upon 
the number of Medicaid providers in ~ontana. 

"D'"'i_r_e-~ c-. t'""o-·r"-',~s'""o-c'-i· ~ (~1--n-d,....,R""e~h'"'a-rb~i~l~.i~t-a­
tion Services 

Certified to the Secretary of State _. "L.,t-....... -'<.:.:..--1-'-t-, 1987. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MO~TANA 

In the matter of changes and 
additions to 2.5.201 through 
2.5.603 as required by 
50th Legislature's enactment 
of HB 180. 

NOTICE OF THE AMENDMENT 
OF ARM 2.5.201 through 
2.5.603. 

TO: All Interested Per,ons. 

1. On June 25, 1987, The Department of Administration 
published a notice to amend rules 2.5.201 through 2.5.603 
pertaining to the contracting for supplies and services at 
page 799 of the Montana Administrative Register, Issue No. 
12. 

2. The Department has amended rules 2.5.201 through 
2.5.603 as proposed. 

3. The Department received no written comments or 
testimony. 

4. The authority of the Department to make the changes 
is based on Sections 18-4-113 and 18-4-221, MCA. 

Ellen Feaver 
Director 
Department of Ad~inistration 

Certified to the Secretary of State November 16, 1987 
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STATE OF MONTANA 
DEPArl'rMEN1' OF COMMERCE 

13e:PORE THE MONTANA F;CONOMIC DEVELOPMENT BOARD 

In the matter of the amendment 
of a rule pertaining to loans 

NOTICE OF AMENDMENT OF 8. 
97.409 LOAN PARTICIPATIONS 

TO; All Interested Persons: 
l. 0'1 September 24, 1987, the Montana Economic 

Development Board published a notice of proposed amendment of 
the above-stated r-ule at page 1609, 1987 f.1ontana 
Administrative Register, issue number 18. 

2. The board has amended the rule exactly as proposed. 
3, No comments or testimony were receiv~d. 

80ARD 0!' INVES'l'MENTS 
JOSEPH REBER, CHAIRMAN 

Certified to the 3ecretary or state, November 16, 1987, 

22-11/27/87 Montana Administrative Register 
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RErORE THE BOARD Or PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the) 
adoption of Student ) 
Transportation ) 

NOTICE OF ADOPTION OF ARM 10.61.207 
(RULE I) STUDENT TRANSPORTATION 

TO: All Interested Persons 

l. On August 27, 1987, the Board of 
published notice of a proposed adoption 
(RULE I), Student Transportation, on page 
Montana Administrative Register, issue number 

Public 
of ARM 
1372 of 
16. 

Education 
10.61.207 
the 1987 

2. The Board has adopted the rule as ?rooosed with 
the followinq chan~e: 

(a) The Board was contacted by the Administrative Code 
Committee staff with comment that the authority and 
implementation of ARM 10.61,207 should be changed to 20-8-121, 
which is the new law. The Board agrees with the comment. 

3. At the public hearing which was held September 16, 
1987, no persons testified and no written comments were 
received prior to September 25, 1987, the date on which the 
Board closed the hearing record. 

BY: 

ALAN NICHOLSON, CHAIRMAN 
BOARD OF PUBLIC EDUCATION 

Certified to the Secretary of State November 16, 1987. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
NEW RULES I through H~%H L; the 
amendment of rules 16.28.101, 
16.28.201, 16.28.202, 16.28.301 -
16.28.304, 16.28.601 - 16.28.609, 
16.28.611 - 16.28.612, 16.28.614, 
16.28.617 - 16.28.619, 16.28.621 -
16.28.626, 16.28.628 - 16.28.632, ) 
16.28.634 - 16.28.638, 16.28.1001 -) 
16.28.1003, 16.28.1005, 16.29.101, ) 
16.29.102; and the repeal of rules ) 
~6-~8.i9~. 16.28.401 - 16.28.404, ) 
16.28.501 - 16.28.505, 16.28.610, ) 
16.28.613, 16.28.615, 16.28.616, ) 
16.28.620, 16.28.627, 16.28.633, ) 
16.28.901 - 16.28.903, 16.28.1004, ) 
and 16.28.1101- 16.28.1105; all ) 
concerning control measures to ) 
prevent the spread of communicable ) 
diseases · ) 

To: All Interested Persons 

NOTICE OF ADOPTION, 
AMENDMENT, AND REPEAL 

OF RULES 

(Communicable Diseases) 

1. On June 25, 1987, the department published notice of 
proposed adoption, amendment, and repeal of the above-captioned 
rules concerning control measures for communicable diseases, at 
page 816 of the 1987 Montana Administrative Register, issue 
number 12. 

2. On July 16, 1987, the department published an interim 
notice responding to comments received through June, 1987, at 
page 964 of the 1987 Montana Administrative Register, issue 
number 13. 

3. The department has adopted, amended, and repealed 
the rules as proposed, with the following changes, including 
the deletion of NEW RULES X, XXIII, XXIV, XXIX, XXX, XXXII, 
XXXIII, XXXVI, XXXVIII, and XLII (new text as of this notice is 
underlined, and text to be stricken is interlined; amendments 
from the initial and interim notices are incorporated, and 
section nwnbers are as amended; in rule 16.28.101, definitions, 
the numbering of the definitions may change): 

16.28.101 DEFINITIONS Unless otherwise indicated, the 
following definitions apply throughout this chapter: 

(l) "Blood and body fluid precautions" mean the following 
requirements to prevent spread of disease through contact with 
infective blood or body fluids: 

(a) same as proposed. 
(b) Single-use gloves must be used if blood or body 

fluids, mucous membranes, or non-intact skin will be touched, 
items or surfaces soiled with blood or body fluids handled, 
and for performing vascular access procedures other than veni­
puncture; afid the gloves must be changed before touching ano-
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ther oerson and discarded in a manner preventing contact with 
them thereafter. Jit is recommended, though not required, that 
single-use gloves coupled with proper aseptic procedures also 
be used for performing venipuncture.) 

(c) Hands must be washed immediately after gloves are 
removed or if they are potentially contaminated with blood or 
body fiuids and before touching another person. 

(d) Same as proposed. 
(e) Neeaie-~~iek-il'l;~~~e~ Injuries from needles or other 

sharp devices must be avoided; used needles must not be re­
cappedL e~ bentL aft~ or broken by hand, removed from disposable 
syringes, or otherwise manipulated by hand; after use, dispos­
~ble syringes and needles, scalpel blades, and other sharp 
items must be placed in a prominently labeled, puncture-resis 
tant container for disposalL_located as closely as practicable 
to the use area; large-bore reusable needles must be placed in 
such a container for transoort to the reprocessing area. 

(f)-(h) Same as proposed. 
l!l Masks and protective eyewear or face shields must be 

~orn during procedures that are likely to generate droplets of 
blood or other body fluids . 

. lll ;r:n areas where resuscitation is likely to be prac­
_ticed (e"-~mergency rooms), mouthp~eces, resuscitation bags, 
or other ventilation devices must be available. 

t~ ~o one who has an exudative lesion or weeping derma­
ti.~_i_~--~- an area likely to be touched may directly care for a 
patient or handle patient-care equipment. 

(2)-(3) Same as proposed. 
(4) "Cleaniol'lq" means the-~emeva± to remove from surfaces, 

by scrubbing and washing, as with hot water and soap or deter­
gent, e£ infectious agents and e£ organic matter on which and 
in which infectious agents may be able to live and remain viru­
lent. 

(5)-(6) Same as proposed. 
(7) ueel'lfideft~i::a±-ease-eardu-:t~-the-~e~m--p~ev~dea-ey-the 

depa~~Men~-te-r~pert-a-ea~e-e£-a-repe~~ahie-disease~ 
(8)-(10) (to be renumbered) Same as proposed. 
(11) unt~;!'l€ee~~enu--meal'ls--the-destrHetieft-ef-iftfeetietts 

er~al'lisms--e~tside-a£-a-httma!'l--er--aft~ma±--hedy--by--ehemieai-e~ 
!'hys:tea±-mean1'!-di::~ee~±y-appl:ied7 

(12) uBi::1'!i::!'l£es~ati::el'lu-is--the-aes~~tte~ie!'l--hy-ehemiea±-er 
rnt~iea±-mea!'ls-ef-ttnde1'!i~ed-al'li::ma±-£erms-en-demes~ie-anima±s-e~ 
prese!'lt-ttpe!'l--the-!'er1'!0ft--er-the-el:e~h~ftg-er-il'l-the-eftvi~e!'lmel'l~ 
ef-a-h~~an-heil'lgr 

( "t. 3 ) - ( 2 5) (to be renumbered) Same as proposed. 
( 26) uNeseeemia±--i::nreet:i:e!'lu-mea!'ls-aft--i:ftfeeti:el'l-edo<;ifta~­

i::ft<;-in-a-hea±th-ea~e-faei:±i::tyr 
(27) uNeseeemia±-ettthreaku-meafts-a!'l-epi:demie-e~-sttspee~ed 

epide~:i:e-e£-!'leseeemi::a±-i::l'lfeetiensw 
(28)-(34) (to be renumbered) Same as proposed. 
( 15) ~exualJy transmitted disease" means AIDS, syphilis, 

gonococcal infect~ chancroid, lymphogranuloma venereum, 
9£?.!:'0()Jll_2___i_ngulnale, or chlamydial genital infections. 

(36)-(40) (to be renumbered) same as proposed. 
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16.28.102 LOCAL BOARD RULES 
will be retained without amendment.) 

(Will NOT be repealed but 

16.28.201 REPORTERS Same as proposed. 

16.28.202 REPORTABLE DISEASES (ll The following com-
municable diseases are reportable: 

(List same as proposed, with following changes:) 
He"Epes;-~el'l~tal: 
H~l!ltep'l:asmes:i:s 
beptel!lp:i:t'el!l:i:s 
Mene!lt~el:ees:i:/!1 
Nen~eneeeeeal:-l:lt'eth"E:i:t:i:s 
Fe~:i:el:ll:es:i:l!l-t'l::i:eet 
R:i:n~e"Em-epiaem:i:e 
Sea:b:i:e!!l 
'Fael'!!asis 
(2) same as proposed. 

NEW RULE I (to be codified a~s~~l~6~·~2~8~·~2~0~3~)--~R~E~P~O~R~T~S~AN==D 
REPORT DEADLINES (1) Same as proposed. 

(2) A county, city-county, or district health officer or 
his/her authorized representative must mail to the department 
the information required by NEW RULE II(1) for each suspected 
or confirmed case of one of the following diseases, within the 
time limit noted for each: 

(al Same as proposed. 
(b) Within 7 calendar days after the date information 

about a case of one of the following diseases is received by 
the county, city-county, or district health officer: 

(List same as proposed, with following changes:) 
H:i:!!ltep'ta,.mel!lis 
beptes!':i:t'es:i:s 
Pal'atyphe:i:d 
'Paen:i:as:i:s 
'Pex:i:e-sheeM-syn~"Eeme 
(3) By Friday of each 

confirmed case of one of the 
to the county, city-county, 
officer or his/her authorized 
department the total number 
reported that week: 

week during which a suspected or 
diseases listed below is reported 
or district health officer, that 
representative must mail to the 

of the cases of each such disease 

(List same as proposed, with following changes:) 
Het'pes 7 -~el'lita'!: 
Hel'!efitte'l:ees:i:s 
Nen~eHeeeeeal:-l:ll'eth"E:i:t:i:s 
Pediet~±es:i:s-t'l:ieet 
R:i:~qwe"Em-epi~emie 
Seallies 
(4)-(7) Same as proposed. 

NEW RULE II (ta be codified as 16.28.204) REPORT CON-
TENTS (1)-(2) Same as 

(3) The information 
and (2) of this rule must 

22-11/27/87 

proposed. 
required by seccions (1) th~ett~h-f3t 

be supplemented by any other iC!forma-
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tion in the possession of the reporter which the department 
requests and which is related to case management, excepting, in 
the case of those who are HIV-positive, the name or any other 
~nformation from which the individual in question might be 
identified. 

(4)-(5) Same as proposed. 

NEW RULE III (to be codified as 16.28.305) CONFIRMATION 
OF DISEASE (l)(a) Subject to the limitation in (b) below, if 
a local health officer receives information about a case of any 
of the following diseases, s/he or his/her authorized represen­
tative must ee~ain-ana--~~b~i~-~e-~he-de~ar~~en~ ensure that a 
specimen from the case is submitted to the department, which 
specimen will be analyzed to confirm the existence or absence 
of the disease in question: 

(List same as proposed, with following change:) 
Eep~espiresis 
(b) Same as proposed. 
(2)-(4) Same as proposed. 

16.28.301 SENSITIVE OCCUPATIONS 
same as proposed. 

~1~6~·=2~8~-~3~0~2~~F~U~N~E~R~A~L~S Same as proposed. 

16.28.303 TRANSPORTATION OF COMMUNICABLE DISEASE CASES 
(1) Neither an infected person with a communicable dis­

ease s~h;ee~--~e for which subchapter 6 of this chapter pre­
scribes isolation nor a contact made subject to quarantine Qy 
that subchapter may travel or be~ansported from one location 
to another without the permission of the local health officers 
with jurisdiction over the places of departure and arrival, 
except if, in the case of an infected person: 

(a) an the infected person is to be admitted directly to 
a hospital fo~he treatment of the communicable disease, and 

(b) both local health officers are satisfied that 
adequate precautions are taken to prevent dissemination of the 
disease by the infected person en route to the hospital. 

16.28.304 IMPORTATION OF DISEASE (1) No person who has 
a reportable disease and-is in£ee~ie~s for which subchapter 6 
of this chapter prescribes isolation may be brought within the 
boundaries of the state without ~he-~ermissien-e£ prior notice 
to the department and approval of measures to be taken within 
Montana to prevent disease transmission. 

(2) Whenever a person knows or has reason to believe that 
an infected person, whether or not infectious, has been brought 
within the boundaries of the state, s/he shall report the name 
and location of the infected person to the department, with 
the exception of those individuals who are HIV-positive; in the 
latter case, only the information described in NEW RULE II(2) 
must be provided to the department. 
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(to be codified as 16.28.306) INVESTIGATION 
Immediately after being notified of a case or 

reportable disease, a local health officer 

(a) Same as proposed. 
(b) if s/he finds that the nature of the disease and the 

circumstances of the case or epidemic warrant such action: 
(i)-(iii) same as proposed. 
(iv) notify contacts (for example, mo~tieian~-e~ emer­

gency responders) of the case and give them the information 
needed to prevent contracting ·the disease. 

(c) same as proposed. 
(2) Same as proposed. 

NEW RULE V (to be codified as 16.28.307) POTENTIAL EPI-
DEMIC~ Same as proposed. 

NEW RULE VI (to be codified as 16.28.308) QUARANTINE OF 
CONTACTS -- NOTICE AND OBSERVATION Same as proposed. 

NEW RULE VII (to be codified as 16.28.309) ISOLATION OF 
PATIENT - NOTICE Same as proposed. 

16.28.601 MINIMAL CONTROL MEASURES Same as proposed. 

NEW RULE VIII (to be codified as 16.28.601A) ACQUIRED 
IMMUNE DEFICIENCY SYNDROME Same as proposed. 

16.28.602 AMEBIASIS same as proposed. 

16.28.603 ANTHRAX Same as proposed. 

16.28.604 BOTULISM INFANT BOTULISM Same as proposed. 

16.28.605 BRUCELLOSIS Same as proposed. 

NEW RULE IX (to be codified as 16.28.605A) CAMPYLOBACTER 
ENTERITIS Same as proposed. · 

NEW-RBnE-X--8ANBrBrASr5 (DELETED) 

NEW RULE XI (to be codified as 16.28.605B) CHANCROID 
Same as proposed. 

NEW RULE XII (to be codified as 16.28.6DSC) CHICKENPOX 
Same as proposed. 

NEW RULE XIII (to be codified as 16.28.6050) CHLAMYJ21.E-.!o 
GENITAL INFECTION Same as proposed. 

16.28.606 CHOLERA Same as proposed. 

NEW RULE XIV (to be codified as 16.28.606A) 
TICK FEVER Same as proposed. 

COLORADO 
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NEW RULE XV (to be codified as 16.28.6068) CONJUNCTIVI-
:f.JS EPIDEMIC Same as proposed. 

NEW RULE XVI (to be codified as 16.28.606C) DIARRHEAL 
DISEASE OUTBREAK Same as proposed. 

16.28.607 DIPHTHERIA Same as proposed. 

~6.28.608 ENCEPHALITIS Same as proposed. 

NEW RULE XVII (to be codified as 16.28.608A) GASTROEN­
TERITIS EPIDEMIC Same as proposed. 

16.28.609 GIARDIASIS Same as proposed. 

NEW RULE XVIII (to be codified as 16.28.609A) GONOCOCCAL 
INFECTIQli Same as proposed. 

NEW RULE XIX (to be codified as 16.28.610A) GRANULOMA 
INGUINALE Same as proposed. 

NEW RULE XX 
DISEASE (LEPROSY) 

Ito be codified as 16.28.610C) 
same as proposed. 

16.28.611 HEPATITIS TYPE A Same as proposed. 

h_~.28.612 HEPATITIS TYPE B Same as proposed. 

HANSEN'S 

NEW RULE XXI (to be codified as 16.28.612A) HEPATITIS, 
NON-A NON-B Same as proposed. 

NEW RULE X~X~I~I~~~~t~o~b~e~c~o~d~1~·~f~ie~d~~a~s __ ~1~6~·~2~8~·~6~1~2~B~)~~H~E~P~A~T~I~T~I~S~, 
fYPE UNSPECIFIED Same as proposed. 

NEW-RBh~l;:-HERPE57 -6ENf~Ah---f~t--Br~±na~e-ana-eeere­
~±en-preeatt~±ens-mu~~-be-ebservea-ift-eaeh-aett~e-eaee-e£-~eft±~al 
"Refpee~--

f<t A--persen--whe--een~rae~s--~en±tal-het'pee-mttet-be-±n­
s~~tteted-~e-ave±a-sexual-eentaet-unt±l-a£ter-the-lee±ens-hea±~ 

NEW-RBbE--*KiV----HiS~8PbASM85fS---f±t--Sptt~ttm--er-ep~~ttm­
se~le~-art~ele~-mttst-be-ee~eHr~en~ly-aiein£eeted~ 

NEW RULE XXV (to be codified as 16.28.612C) INFLUENZA 
Same a-s proposed., 

16.28.614 LEGIONELLOSIS same as proposed. 

l6~2s~6i6--bEP~8SP!R85±5---fit--An-inquiry-mtls~-ee-maae-~e 
dete~mtne-the--~nfeeted-an±mal--er-eentam±natea--wate~-whien-is 
the-setl~ee-e~-the-lep~espiresie~ 

NEW RULE XXVI (to be codified as 16.28.616AJ LISTERIOSIS 
r:f:[_pEI'!l_I5~ -same as proposed. 
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NEW RULE XXVII (to be codified as 16.28.6165) LYME DIS~ 
EASE Same as proposed. 

NEW RULE XXVIII (to be codified as 16.28.616C) LYMPHO-
GRANULOMA VENEREUM Same as proposed. 

16.28.617 MALA~!A Same as proposed. 

16.28.618 MEASLES -- RUBEOLA (1) A local health officer 
or the department shall impose modified isolation consisting of 
respiratory isolation of a measles case and quarantine of sus­
ceptible contacts whenever a suspected or confjrmed case of 
measles occurs. If isolation and quarantine are imposed, the 
local health officer shall provide the notice required by NEW 
RULES VI and VII and make immunizations available,-free-ef 
ell.a~~e. 

16.28.619 
proposed. 

MENINGITIS BACTERIAL OR VIRAL Same as 

NEW--RBbE--HHrH--M9N9NB€EE9S!S--tit--~~tieles--seiied-witll. 
ftese-er-tll.reat-aisell.arges-m~st-be-eene~rrentiy-d±sin£eeted~ 

16.28.621 MUMPS Same as proposed. 

NEW-RBEE-HHH--N9NS9N9€9€€Ah-BRE~HR!~%6---fit--~ll.e-ift£eetea 
individ~ai-m~st--be-direeted-te-aveia-seM~ai-eentaet-~nt±i-ll.±sf 
ll.er-~retll.rai-a±eell.arges-are-aetermined-te--be-ne--ienger-infee­
tie~s~ 

NEW RULE XXXI (to be codified as 16.28.621A) OPHTHALMIA 
NEONATORUM Same as proposed. 

16.28.622 ORNITHOSIS (PSITTACOSIS) Same as proposed. 

NEW-RBEE-KXHf!--PARA~¥PH9fB (DELETED) 

NEW-RBbE-HHHrff--PEBf€Bb95fS---f~t--~ll.e-ease--m~st-be-ise­
iated-aireeted-te-re£rain-frem-ll.av~n~-tftt~mate-eentaet-e~-sll.ar­
ing-~e~~enai-~tems-wi~ll.-ane~ll.er-~ersen--£er-~4--ll.ett~s-a£te~-tll.e 
a~~±ieatien-e£--an-er£eetive--~edie~±esis-inseet±eiae;-ne-ethe~ 
~reea~tiens-a~e-neee~sa~y~ 

t~t €ietll.~n~ 7 -beddin~,-and-any-etll.er-a~tie±es--whieh-were 
±n-eentaet--w±tll.-tll.e-ease~~-bedy-ll.a±~-m~st-be-eenettr~entiy-dis­
±n!'eeted, 

t3t ~f--tll.e--~a~tie~iar--inseet±e±de--initia±±y--~~ed-!'er 
t~eatment-is--net-ev±eida± 7 -tll.e-ea~e-m~st-be-~et~eatea-with-in­
seet±e±ae-~-i9-days-sfter-tll.e-in±t±a±-t~eatment-eee~r~ed~ 

t4+ e±ese-ee~taets-mttst-he-eMam±ned-te--aetermine-i£-tll.ey 
ha~e-heen-±nreetea~ 

16.28.623 PERTUSSIS (WHOOPING COUGH) Same as proposed. 

16.28.624 PLAGUE same as proposed. 

22-ll/27/87 :1ontil.na Admin1strat ive Register 



-2154-

16.28.625 POLIOMYELITIS Same as proposed. 

NEW RULE XXXIV (to be codified as 16.28.625A) Q-FEVER 
(QUERY FEVER)_ Same as proposed. 

16.28.626 RABIES -- HUMAN Same as proposed. 

NEW RULE XXXV (to be codified as 16.28.626A) RABIES 
EXPOSURE Same as proposed. 

NEW--RB~E--KHHV!---RfNSW9RM-EPfBEM!€---tlt--±n£ee~ea-a~eas 
m~s~-~e-eeve~ed-and--eene~~~en~--d~s~n£ee~~en--£e~--d~apeeal-e£ 
~he-eeve~s-~sed~ 

16.28.628 ROCKY MOUNTAIN SPOTTED FEVER Same as 
proposed. 

NEW RULE XXXVII (to be codified as 16.28.628A) RUBELLA 
same as proposed. 

16.28.629 RUBELLA-- CONGENITAL Same as proposed. 

16.28.630 SALMONELLOSIS (OTHER THAN TYPHOID FEVER) 
(1) Same as proposed. 
(2) Whenever a case of Salmonellosis exists: 
(a) Same as proposed. 
(b) the case must not be allowed to engage in a sensitive 

occupation until 2 successive att~hen~~e specimens of feces have 
been determined by a laboratory to be negative for Salmonella 
organisms, the first specimen of which is collected at least 48 
hours after cessation of the therapy and t.he second not less 
than 24 hours thereafter; and 

(c) same as proposed. 

NEW-RB~E-HHKVff±---SeABfES---t±t--An-~nrea~ed--pe~sen-m~s~ 
he--exe±~ded--£~em--eehee±--e~--we~k-£~em-~he-da~e-e£-diaqnesis 
ttn~~±-24-hettrs-ar~e~-eemmeneemen~-e£-~~ea~men~~ 

16.28.631 SHIGELLOSIS (1) Same as proposed. 
(2) A local health officer must not allow an infected 

person to engage in a sensitive occupation until 2 successive 
att~hen~ie specimens of feces taken at an interval of not less 
than 24 hours apart, beginning no earlier than 48 hours after 
cessation of specific therapy, have been determined to be free 
of Shigella organisms. 

16.28.632 SMALLPOX (INCLUDING VACCINIA) same as pro-
posed. 

NEW RULE XXXIX (to be codified as 16.28.632A) STAPHYLO­
COCCAL EPIDEMIC Same as proposed. 

NEW RULE XL (to be codified as 16.28.632B) STREPTOCOCCAL 
EPIDEMIC Same as proposed. 
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~N;E~W~R~U~L~E~X~L~I~~(~t~o~b~e~~c~o~d~l~·f~ie~d~-=a~s--~1~6~·~2~8~·~6~3~2~C~)~~S~Y~P~H.ILIS 
same as proposed. 

NEW-RHbE--Kbff--~AEN!ASfS----tit--Enterie-~reea~tions-m~~t 
ee-tmpo~ed-~ntii-treatment-is-e££eetive~ 

16.28.634 TRICHINOSIS same as proposed. 

NEW RULE XLIII (to be codified as 16.28.634A) TUBERCULO-
SIS Same as proposed. 

16.28.635 TULAREMIA same as proposed. 

16.28.636 TYPHOID FEVER (1) Same as proposed. 
(2) Enteric precautions must be imposed until specific 

therapy for the fever has been completed and no fewer than 3 
successive a~thentie specimens of feces have been found nega­
tive for typhoid organisms, the first of which is taken one 
month after therapy is discontinued and followed by the other 2 
at no less than 1-week intervals. 

(3) Same as proposed. 
16.28.637 TYPHUS FEVER (LOUSE-BORNE) Same as proposed, 

16.28.638 YELLOW FEVER Same as proposed. 

NEW RULE XLIV (to be codified as 16.28.638A) YERSINI­
OSIS Same as proposed. 

NEW RULE XLV (to be codified as 16.28.638B) ILLNESS IN 
TRAVELER FROM FOREIGN COUNTRY Same as proposed. 

16.28.1001 ISOLATION OF CASE -- TESTING AND QUARANTINE OF 
CONTA~TS Same as proposed. 

16.28.1002 
proposed. 

TUBERCULOSIS -- COMMUNICABLE STATE Same as 

16.28.1003 DIAGNOSIS same as proposed. 

16.28.1005 EMPLOYEE -- SCHOOLS -- DAY CARE FACILITY 
(1) A person employed in a public or private instit~tien 

£or-the-teaehin~-e£-ind±vid~aia school, the curriculum of which 
is comprised of the work of any combination of kindergdrten 
through grade 12, or in a day care facility as defined in sec­
tion 53-4-401, MCA, must receive tuberculin skin testing either 
between one year before o~-within .and 7 days after commencing 
employment unless the person is a known tuberculin reactor, in 
which case section t~t(4) applies. 

lli Each school and day care facility must keep dOC'c!_!!!~f!:. 
tat ion for each current employee of either the date, ty::'".L 
tester, and results of the tuberculin skin test, or the f~ct 
that section (4) applies. 

t27(3) Same as proposed. 
f3t]4J(a) Same as proposed. 
(b) If any of the conditions listed in subsection t37~d+ 
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.l~ of this rule arc present, the tuberculin-positive em­
ployee must be counseled that s/he is at relatively high risk 
of developing tuberculosis disease and that S/he should com­
plete 6 months of chemoprophylaxis if s/he has not already done 
so, unless medically contraindicated according to the standards 
contained in "Treatment of Tuberculosis and Tuberculosis Infec­
tion in Adults and Children", a joint statement of the centers 
for disease control and the American thoracic society, adopted 
March, 19 8 6. 

(c) Further surveillance is not required of a tuberculin­
positive employee with any condition listed in subsection 
t3ttat 141 Ia) of this rule who completes 6 months of chemopro­
phylaxi-s-.--

I d) A tuberculin positive employee with any of the con­
ditions listed in subsection f3ttat (4)(a) of this rule who 
does not complete 6 months of chemoprophylaxis, with the ex­
ception mentioned in subsection f3ttet (4)(c) of this rule, 
must have a chest X-ray annually during his/her term of employ­
ment. 

J~ ~ tuberculin-positive employee with none of the con-
9itions listed in subsection (4)(a) of this rule or with a his­
tory of close exposure to a case of communicable pulmonary 
tuberculosis within the previous 2 years or a history of a neg­
ative tuberculin test within the previous 2 years may be re­
leased from further routine tuberculosis surveillance follow­
~2 negative chest x-rays one year apart. However, if such 
an employee does not complete 6 months of chemoprophylaxis as 
well""'-_s/he must be examined by a physician every 5 years after 
th§. second negative x-ray is taken to determine whether symp­
toms of tuberculosis exist. 

f4t-t57(5)-(6) Same as proposed. 

NEW RULE XLVI (to be codified as 16.28.1006) TREATMENT 
STANDARDS Same as proposed. 
AUT!f:~- i'-4-398 50-1-202 and 50-17-103, t~CA 

NEW RULE XLVII (to be codified as 16.28.1007) FOLLOW-UP 
~~REPORTING Same as proposed. 

NEW RULE XLVIII (to be codified as 16.28.1008) SUBMIS­
SION OF SPECIMENS Same as proposed. 

NEW RULE XLIX (to be codified as 16.24.215) 
TREAri})>NT ~--Same as proposed. · 

same as proposed. 

NEWBORN EYE 

1S.29.102 DEATH FROM A SPECIFIED COMMUNICABLE DISEASE 
same ;;,;·-[noposed. ____ _ 

NEW RULE L (to be codified as 16.28.610B) 
INFf.J:1E:!<_ZA:}l_ INV_ASIVE DISEASE Same as proposed. 
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4. Additional comments and the department's responses: 

a. comment; Regarding sexually transmitted diseases, 
specific surveys are a better way to collect incidence data 
than through routine reporting, in part because some physicians 
and clinics deliberately do not report to the state or county 
health department when they think it is more effective to treat 
the patient and his/her partner direclly, on the spot, and 
because the state does not appear to be doing much follow-up 
itself. Given the latter factor, STD cases, particularly cases 
of chlamydia, should be reported to the state or county only 
when the patient cannot be located for treatment or the partner 
is unlikely to be treated. The addi.tional, unreimbursed, 
burden of reporting imposed on clinics who are already doing 
STD diagnosis and follow-up for which no one pays them is un­
justifiable. Chlamydia reporting should be "requested" rather 
than required. 

Response: All state and territories require STD 
reporting s~milar to Montana's requirements; surveys are costly 
and not necessarily representative of the general population. 
Through the reports it receives, DHES monitors state-wide 
trends and reports to the federal centers for Disease Control 
statistics useful in national disease control planning. As for 
lack of follow-up by the state, follow-up is practically and 
legally primarily the responsibility of each local health of­
ficer. Therefore, the current reporting mechanism will be re­
tained. 

b. Comment: Reporting of genital herpes should be "re­
quested" rather than required, or eliminated altogether, be­
cause the best control measure is education at the time of 
diagnosis by the health care provider and because case follow­
up is less useful than it used to be. 

Response: Genital herpes was deleted from the 1_ist of 
reportable diseases. 

c. Comment: Chlamydia reporting should be "requested" 
rather than required. 

Response: The purpose of rules is to set minimum, 
mandatory reporting and other control measures to protect pub­
lic health. A "request" for a report when a doctor sees fit to 
provide one has no place in rules, so the amendment was re­
jected. 

d. Comment: The familiar phrase "food handler" should 
be reinstated in the definition of "sensitive occupation", and 
the rule relating to sensitive occupations (16.28.101(34) and 
16.28.301) for ease of reference. 

~sponse: The rule appeared clear enough as it stood 
and was not amended further. 

e. Comment: The phrase "careful sucveillancO!" in 
16.28.624 is redundant and its meaning should be clarified. 

Response: The word "careful" is there strictly for 
emphasis on the need for surveillance, was not considered by 
the department to be redundant, and is retained. 

f. Comment: What should be specified about control of a 
Hepatitis A virus case in a school setting? 

Response: The enteric precautions mentioned already 
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are sufficient. 
g. ~ent: All individuals treated in emergency rooms 

for trauma or with an open wound or exterior body secretions 
should be tested for AIDS virus and hepatitis B, cost to the 
patient, in order to ensure emergency responders, morticians, 
etc., are notified in every case in which they are at risk, 
especially since local health officers might not know or notify 
all of the emergency responders affected in a given case. 
--- Response: Blood and body fluid precautions should be 
routinely used as a preventive measure; in the event that 
those precautions are circumvented or not followed, the local 
health officer should try to get the voluntary consent of the 
patient to test his/her blood. In any event, it is the respon­
sibility of the local health officer to track down everyone who 
may be exposed to a case. 

h. Comment: A large number of people felt that the 
language in NEW RULE II(3) allowed DHES to request the names of 
HIV-positives even though the names are not required to be in 
the initial reports, and that 16.28.304 gave DHES the power to 
exclude from the state those with AIDS or exposed to the AIDS 
virus. They asked that both provisions be deleted or amended. 

Response: NEW RULE II was amended to ensure the names 
of HIV-positives were not requested, and, in response to the 
second issue above, both 16.28.303 and 16.28.304 were amended 
to make the rules apply primarily to cases requiring quarantine 
or isolation, which AIDS and AIDS exposure currently do not, to 
substitute a notice requirement for the power to prohibit entry 
into the state, and to clarify that the department would not 
get the names of HIV-positives who have entered the state. 

i. Comment: The definition of "local health officer" 
should be reinstated. 

Response: Since "local health officer" is defined in 
50-2-101, MCA, and the definition in the rule essentially reit­
erates that statutory language, the definition was not retained 
because state law prohibits reiteration in rules of statutory 
language. 

j, Comment: In general, some of the reportable di­
seases, such as chickenpox, should not be reportable because 
they are too prevalent for a meaningful epidemiological re­
sponse to be made, because no control strategy exists, or be­
cause they present no significant public health problem. 

Response: The need for reporting of each of the re­
portable diseases listed was carefully considered, and, in 
addition to the reportable disease eliminated in the interim 
notice, deleted genital herpes, histoplasmosis, leptospirosis, 
nongonococcal urethritis, pediculosis, ringworm epidemic, sca­
bies, mononucleosis, and taeniasis and their control measures. 
Chickenpox was retained because CDC recommends it, since dis­
covery of a vaccine is apparently imminent. 

k. Comment: The Legislative Council staff requested 
more appropriate authority for NEW RULE XLVI be substituted, 
since the code section currently cited does not give rule-mak­
ing authority, even for advisory rules. 

Response: The department adopted the suggested change 
in authority citations. 
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1. Comment: The definitions and control measures in 
control of--communicable Diseases in Man (CCDM) should be used 
instead of those proposed because they ~re national standards 
and in order to prevent confusion on occasions when the state 
and CCDM standards are inconsistent. 

Response: The minimum standards, while not containing 
everything in the CCDM, are rarely inconsistent with it and a1·e 
intended to specify the minimum requirements which must be met 
in Montana. People other than health officers with ready ac­
cess to the CCDM are also responsible for fulfilling the mini­
mum standards, many of whom would find it difficult to lay 
hands on a CCDM for reference. The definitions in the rules 
were carefully examined to ensure no conflicts existed with 
CCDM, even though the wording may not precisely coincide. 
Finally, some of the control measures in the CCDM are not 
phrased in the mandatory language required of rules and are 
therefore inappropriate for wholesale adoption as standards. 
Therefore, substitution of the CCDM for the proposed defini­
tions and control measures was not done. However, as a result 
of the suggestion and the reexamination of the definitions it 
generated, the definition of "blood and body fluid precautions" 
was expanded to more closely follow the "universal precaucions" 
most recently prescribed by CDC. 

m. Comment: The proposal sometimes requires health 
officers to enforce behavior, such as sexual abstention, which 
is not under the officers' control. 

Response: The language referred to has been amended 
accordingly. 

n. Comment: In NEW RULE IV(1)(b)(iv), use of morticians 
as examples of contacts is inappropriate because the definition 
of "contact" refers to individuals who have already been ex­
posed to an infectious agent, which would not ordinarily be the 
case with morticians. 

Response: "Morticians" was deleted as an example! of a 
contact. 

o. Comment: The meaning 
"authentic specimens" in unclear 
16.28.636. 

of "authentic" in the phrase 
in 16.28.630, 16.28.631, and 

Response: The department agreed the word was vague 
and unnecessary, so deleted it. 

p. Comment: NEW RULE III should be amended so that it 
is clear that a new specimen need not be submitted to the de­
partment, that the-Fiealth officer need not personally submit 
it, and that there are instances when one may ~ot be available. 

Response: The requested changes were made, with the 
exception of the last, which already is addressed in paragraph 
(3) of the rule. 

q. Comment: The definition of "sexually transmitted 
disease" should include HIV-positives as well. 

Response: Since the phrase is used in only one place 
in the rules [NEW RULE I(S)] under circumstances which shouli 
not include HIV-positivity, the amendment was not made. The 
department also reinstated the definition, since it had inad­
vertently been deleted. 

r. Comment: Health officers should not be excluded from 
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AIDS and HIV-positive case information. 
Response: No change was made, first because AIDS is 

reportable to tne health officer, and second, because, in the 
case of HIV-positives, no control measures other than public 
education are now recommended. 

s. Comment: It is burdensome to local health depart­
ments to require measles vaccine to be given free of charge. 

Response: The department agreed and deleted the pro­
vision. 

t. Comment: All communicable disease reporting should 
be by name and address. 

Response: No change was made since HIV-positives are 
the only "disease" not so reported, and confidentiality con­
siderations require no names or addresses be reported in that 
case as yet. 

u. Comment: No public health or patient care advantage 
exists to justify requ1r1ng specimens from victims of amebia­
sis, granuloma inguinale, or lymphogranuloma venereum to be 
sent to DHES' laboratory for confirmation, especially since 
other clinical labs may have confirmed those diseases already. 

Response: DHES retained the requirement because no 
lab in Montana other than DHES's is proficient in testing for 
those diseases since they are so rare, and because the depart­
ment wants to be sure of their existence in order to prevent 
outbreaks. 

v. The definitions of "confidential case card", "disin­
fections'', ''disinfestation'', ''nosocomial infection'', and ''noso­
comial outbreak" were deleted as unnecessary because they no 
longer appear anywhere else in the rule package. The defini­
t.ion of "cleaning" was revised slightly to be a definition of 
"clean", since the latter and not the former is used in the 
rules. 

w. Paratyphoid and toxic shock syndrome were deleted 
from NEW RULE I(2)(b) to conform to the interim notice's dele­
tion of those diseases in other places in the rules. 

x. Reexamination of 16.28.1005 regarding tuberculosis 
control resulted in editing for clarification (e.g. "school" 
instead of "institution for the teaching of individuals"); 
setting a one-year limit on the age of a TB test which would be 
acceptable for employment purposes; adding language clarifying 
that schools have to keep a record of the TB status of their 
employees; reinstating and updating a paragraph inadvertently 
deleted [{3)(e), now (4)(e)); and correcting references to 
section (1) which should be section (4). 

Certified to the Secreta1·y of State November 16, 1987. 
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EFFOR!': 'EHE DEPARTME~'T 

OF PUPJ.IC SERVICE REGULATION 
OF THE STATE or N0NTANA 

In the Natter of Repeal of 
ARM 38,5.1801 through 
38.5.1811. 

TO: All Interest~d Persons 

NOTICE OF REPEAL OF PUBLIC 
SERVICE COHMISSION RULES 
PROHIBITING THE NONESSENTIAL 
USE OF NATlTH,'.L GAS FOR 
OUTDOOR LIGHTING 

1. On SP.rtember 24, 19 8 7, the Department of Public Ser-
vice Regulation published notice of the proposed repeal of 
Rules 38.5,1801 through 38.5.1811 wnich prohibit the nonessen­
tial use of natur~l gas for outdoor lightj.ng at pages 1616-
1617 of the 1987 Montana Administrative Register, Issue No. 
18. 

2. The Commission ha,; adopted thee proposed repeal. 
Authority to repeal rules j s contained at 69-3-102 and 69-3-
103' 1-'CJ• .• 

3. Comments: The repeal was requested by Montana-
Dakct.e Otili ties Company. Great Falls Gas Company submi tt.ed 
corunents in support of the repeal. 

CERTIFIED TO THE SECRETARY OF STATJ': NOVEHBER 16, 1987. 
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BEFORE THE DEPAF.TMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Amendment of Rule 
38.5.2502(5) Pertaininq to 
Responsibility for the-Expense of 
Maintaining Water Utility Service 
Pipes from the Water Main to the 
consumer's Property Line. 

TO: All Interested Persons 

NOTICE OF N''"NDMENT 
OF RULE 38.5.2502(5), 
PESPONSIBILITY FOR 
MAINTAINING WATER 
SERVICE LHlES 

1. On September 24, 1987 the Department o: Public Ser­
vice Regulation published notice of the proposed amendment of 
rule 38.5,2502(5) regarding responsibility for the expense of 
maintaining water utility service pipes at pages 1614-1615 of 
the 1987 Montana Administrative Register, Issue No. 18. 

2. The Commission has adopted the amendment as pro­
posed, 

3. Comments: Comments were received from the Legisla­
tive Council lvith respect to the authority for the issuance of 
this rule as well as the specific implementation citations. 
Jn response to these comments the Commission amends the author­
ity and implementation for this rule BE follows: AUTH: Sec. 
69-·3-102 and 69-3-103, MCA; IMP, Chapter No. 184, Montana Ses­
sion Laws 1987, 69-3-102, MCA. 

CERTIFIED TO THE SECRETARY OF STATF NOVEMBEF. 16, 1987, 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of rules pertaining to fees 
for filing notice of agricul­
tural lien and certificate of 
information obtained by public 
access, and the requirements 
of the format for the Notice 
of Agricultural Lien. 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF RULES 
I- II 44.6.107 and 44.6.110 
AND AMENDMENT FOR RULE 
44.6.105- Fees and Format 
for Filing Notice of Agricul­
tural Lien and Certificate 
of Information Obtained by 
Public Access. 

1. On September 10, 1987, the Secretary of State 
published notice of the proposed adoption and amendment of 
rules pertaining to fees and format for filing notice of 
agricultural liens and certificates of information obtained 
by public access, at page 1553 of the 1987 Montana 
Administrative Register, issue no. 17. 

2. The Secretary of State has adopted and amended the 
rules as proposed. 

3. No comments or testimony were received. 

4. These rules will be effective December 1, 1987. 

_aw~ 
~!IM-WALTERMIRE-----------

secretary of State 

Dated this 16th day of November, 1987 
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BEFORE THF DEPARTMENT OF SOCIAL 

;..rHJ T?FI-rAP.~l.T.TATIC)~,- SI"HV!CES OF rr[T, 

S' 'A'CT OF MO:;TANJl 

I~ 7he ~atter of the amend­
ment of Rules 46.12.401, 
46.12.402 ar.~ 4~.12.404 

pertaining to Kedicaid 
sal1cti ons 

NOTICE OF THE AMENm1ENT OF 
PULES 46.12.401, 46.1?.402 
AND 46.12. 404 PERTAINING TO 
MEDICAID ~:Al\CTIONS 

~n: All Interested ~Prsons 

1. On July 16, 1987, the L'epartment of Social anc1 Reha-
bilitation Services published notice of the proposed amendment 
of Rules 46.12.401, 46.12.402 aP.d 46.12.404 at page 1062 of 
the 1987 Montana Administrative Register, issL•fe number 13. 

The Department has a~ended Rule 4€.1?.404 as 
proposed, 

3. The Dep<lrtment has anended the following rules as 
proposed with th<? following c~Emges: 

46.12.401 G!lClUNDS FOR SANCTIONING Subsections (1) 
thruugh (1.) (r) ren;a;n as pi-oposed. · 

(i9s) Failure to correct deficiencies as deoinea by the 
A!ll-1 nr federal regulation after receiving written notice of 
these deficiencies from the department, or thE> department of 
health anrl environmc:ntal sciences.,-, OP TP.E FEDERAL DEPARTI'.F:NT 
OF HEALTH AND HU!f.AN SERVICES. The standards set forth at 42 
~~Part 44." alld-tl!e-F'~e_.,e!'ai-boft!J-'i'e!'I!I-Ea!'e_-Sl<l'¥ey--Eare-6,!oee­
HlleB, ~ ~r---lJ)jl~, AND 'rHE AMENDMENTS PROPOSED 'ro 
THIS SEC'l'lO!l AS PllBLJSIIF.ll IN THE FEDFRAL RF:GISTER, VOL. 52, 
NO. 176 ON JULY 1, 1987, AT PAGE 24752 FT. SEQ. which identi¥y 
defici~e~~_fc:>r__.EE£~i_(l'o'Es cf long term _ _s:~_'?e facility serv 
ices, are herellv incoq;>_~rated by reference~,-· A copy of 42 CFR 
par_t___j42_ ~~~d-~ Feder-a):. f~,-~-eare---~.--€-,.~-Gt<iee­
H".!:..~>:-~-~~r- J_<>_:8.,7 AND THE Jl.MFNDME!!'PS PFOPOSED TO 
THIS SECTION AS PUBLIS!IFD IN 'l'HE FF:DERAL REGISTER, VOL. 57, 
NO. 126 ON JULY 1, 1987, AT PAGE 24757 ET. SEQ. are available 
from the Department of Social and Febe.biJ.itation Services, 
Economic: AssistancP Division, P.O. Box 4.710, Helenu., r-~cntana 
59620. 

Subsections (1) (t) through (1) (z) rernair> ns proposed. 

AUTH: Sec, 53-2-201, 53-2-803, 
53-6-113 MCA; AUTH Extension, Sec. 1, 
10/1/85 -

IMP: Sec. 53-?-306, 53-2-801, 
53-6-111 MCI' 

53-4-111, 53-6-111 and 
Ch. 370, L. 1985, Eff. 

53-2-803, 53-4-112 and 

46.12.402 SANCTIONS (1) The following sanctions may be 
invuk;;;(i---;,;gainst -rrovlders based on the grounds specified in 
ARM 4 G - 1 2 • 4 0 ].,-_:_ 
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Subsectiors ll) (a) thrcugh (1) (h) r•·,nin as proposed. 
~addition to __ the .sanctions~~,<;l __ above, J.o~~l]! 

r:c_a_re_ faci_!.!~1 ... .':~.!; __ :; __ h~l} .. "?e subj_ect~~ll na! ion c£._p..::F.Joic1pa.: 
tion when t~h_c deficiencies r~_fi_U_~.!._~fro~~-~~-~-!0-~l~t.o 
mf>et coPt'i.i. t ion.:; OR STANDMlflS cf~rt icipation el:'--,.,_ftn<l-ft-Nl-s 
~~~~~4{a-~i eopardy uJ· ____ -t:::tt_~ -=ci-enial-~-f- pii;lm~l2!:~--·tarnew ··-ad·-
missi ons if the fae~l.±t;ie!!J. FACILITY' 5 deficiencies HFSULTING 
PRC1r,;- FATr:1:JRjlTo MF:ETCOiliJITIONS OR STANDARDS OF !'Al{T:i.CIPATION 
.££.._ not_l!ose irrmNliate jeorc<>_rdy. Federi'll la'::'s re~.!~er­
mination from par_UE_:_P.ation and i n:!_~_E~~_cl_i I:~3~l_1_Etio_~ .. .PES:."~i_c1_­
ed in 42 U.S.C. 1396a(i), 42 Cf'R 442.2, a!lll 42 CFil 442.117 
tli"rOugF14f2:TI9 a.ie hereby incorpul--~~e~;?""ferer!Ce-:- ~A: :C..S_,_r,y 
of 4? U.S. C. l 3 ° f; a ( i) , 4 2 CFP 4 4 2 . 2 , a nt1 4 2 C:FP 4 4 2 . 11 7 
through 4f::"":TJ_~_:may be obtain"'.':l.f.~_c;f. th~ _ _Qs,al'tw;_!i[_!?:C_~_<:lC,ial 
ar::d Rehabilitation Services~ P.O. l3ox 4210, I!~:•1ena, Montana 
59620:or ··~·-- --··----~-~-

Jj_) Notificaticn _to _..!..b_~ti.'~-2.~_-S":"..':..!-ione __ ~~ 
_251_a_i_n_§~ provider_. 

AUTH: Sec. 53-2-201, 53-2-803, 53-4-111, 53-6-111 and 
53-6-113 ~'C!l. 

H~P: Sec. 53-:-306, 53-2-8rl, 53-J-112 and 53-G-lll 
MCA 

4. The Cepartrncr~ has thnlouqhly consi~ered all r:on~er~­

tary received: 

COI>'l-'.ENT: The language relating to the j ntcrmediate sanction 
should parallel that of termination. It should be made clear 
that the intermediate sanction may only be imposnd when defi­
ciencies result in failure to meet ccr~dit.ions or standards o: 
parti~;·ipatlon. 

RESPOr\SE 7 The D8partment C(Jllcurs and wil: revisP t·.hr~ ~ vr·guage 
1.r!B·c-Cordance witb the suggestions maclE~ in the cornrnE':'nt. 

COM]VTEn'::: Are the S~p".,:_pr...,bcr 19 8 b FeCr r a, L0no 'T'f'rrn Ca rc Survp:• 
GrE• Guidf:>lin.;::s referred to j n +~1e proposed '"'rules t-he ~'arne as 
the final fedPral rules publishPd on June 13, 1986? 

RESPONSE: The fin;,J fedPral rules publishf·d ,Tune 13, 1986 
estab~fS'ht'd thE:' rps:;.ci+"=-nt outco.rr:es, or PaC':O, su,r-_·.:._;y pror('SS. 
The s~ptrn•bPr 1986 L~rlg Tarrrt C2r~ ~UT\'~~' Care Guidelii:e~ WAre 
the ~U~llPY procedUres deveJncAd i11 tP~pGilSe tO th0 faCS rPgU­
laticns. 

COKWEN~· The Jur..~ 13t 1986 ..-C'rleral rules w~·re Cr:~lar(~(l proce­
dura-l.] y inValid by a Colorado fedEral dist.ri<"l coourt in March 
l qa 7. As ordered by the .court, a Notice of PropnsPd Y'ulemak­
ing rrpru~) was pub" lsheC or: ~":uly 1, 1 9Si', \Ji ·th a r:oornrrent 
p<'rind ext"nding through Septerr,b<er 29, l9P 7 • Shaul •' invalid 
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rulP!; h(' incorporated by :refPrence, thus creating tlle ne8(l fo.r 
a future amendment, or would it be better to ,.Ji thdraw th<' 
proposed ARM amendmc·nts until the new rule is finalized? 

BF~'_P~~: The Department h<1s incorporated by reference the 
amEcl•rln~<·nts proposed to 42 CF!l Part -442 as published in the 
Fedcral Register, Vol. 52, No. 126 on July 1, 1987, at page 
24752 et. seq. The importance of rule authority for invoking 
intenn'"diate sancU ons mandates that these state rule 
amf.'ndments be madp final. A future anten.dment to the 
i rcorpcra.tion by reference rnay b~ necessary to correlote -with 
final federal regulations but is not anticipated. 

COI·~.MFNT: Arc sanctions to Le imposed routinely? 
-;:;-;:;::· basc·d solely upon jeopardy to the patient 1 

e:cpr:·ct<od frequer.cy? 

J f sal'!ctions 
what is the 

RF.SPON~~: The Department expects that Medicaid providers will 
routinely bP in compliance with thE-~ conditions and stanrlards 
of participation rather than in a position of noncompliance. 
Therefore, imposition of intermediate sanction is P.Xpected tc 
be an ~xtraordinary occurrence. 

~~: Who makes the decision to impose sanctions? 

!ic~S?('lcSE: The Montana Department of Hea]t:h and Environmenti'!l 
Science~, which is the state survey agency, can recommend that 
an Jntermediate sanction be imposed based upon their survey of 
thE provider. ThP decision to impose sanctions is made by the 
feder~J Department of Health ana Human Services for duly 
certified skille~ beds and by the Montana Department of Social 
and Rehetbilitatjon Services for intermediate care beds and 
Nedi~aid-only certified skilled beds. 

COMNENT: If a facility has an eleven-month sanction, can the 
facility cc;ll the Department of Health and Environmental Sci­
ences for reinspection? ¥hat happens after eleven months? 

RESPONSE; The provider may request a follow-up survey at any 
pcJint during thP sanction period. The sanctinn m21y then be 
,._. .. nAd and a new certification period <.:stabli shNl if the pro­
~·~ c.!f.::l has carne into cawpj i21r.ce. The Department of Heol th and 
Lr'<u~l r~onrrental Sciences wilJ autof!1atically schedu] t~ a survey 
prior to the expiration of the sal'!ction period and, based upon 
the resul~s of the survey, the provider will either be recer­
ti:~_p( cr terminated at the end of the Pl(•vcr: months. 

cotr~\!F.NT: \:hat is the •·~feet of intermediate sanctions on 
reimbu-rsewen +: 
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RESPONSE: ~ledicaid payment is denie<1 for new admissions to 
the facility during the sanction period. However, Medicaic' 
payments can be made for services to residents who, prior to 
the sanction date, were covered by private payors and subsp­
quently become eligible for Medicaid. 

COMMENT: Is an exit interview n>quired? 
proced-ure: 

If so, what is th~ 

RESPONSE: An exit conference is required by federal regu­
lation, at the conclusion of each survey. Deficiencies will 
be addressed at that time but the decisicn to recommend inter­
~ediate sanction may not have been made until the survey find­
ings are reviewed subsequent to the date of thP exit confer­
ence~ 

COMMENT: When does an intermediate sanction begin in relation 
to the time of the survey? 

RESPONSE: Surveys are generally conducted sixty ( 60) days 
prior to the end of a certification period, However, an 
intermediate sanction may be imposed thirty (30) days from the 
date of the survey. 

COMMENT: Will intermediate sanctions be imposed in Montana or 
w1ll termination be the only option offered providers? 

RESPONSE: Intermediate sanctions may be imposed in accordance 
with this administrative rule if conditions cr standanls of 
participation are not met but there is no immediate jeopardy. 
The decision will be made at either the federal or state level 
and providers will not be offered an option. 

COHI-:.EN'l': Is there a quota of sanctions expected by the feder­
al government in Montana? 

RESPONSE: The Department is unaware of a sanction quota ex­
pected by the federal government. 

/ 
D1. rector, "S~Jial and Rehab"i"fita-

tion Services 

Certified to the Secretary of State ' 1987. 
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P.i:FOk': THE DEPI'F.TI"'Fn'; UF SOCIAL 
Jl.t·T' PFPJ.BILITAIJ.':('t, ~-i-.PFICFS Or ~HE 

f'Tl;',T GF MONTAN!o 

In the matter of the ar.cencl­
ro~nt of Rule 46,lc,504 
p~rtaining to inpatient 
t1cspital services, require­
ments 

TO: Ali >nter~sted P~r<ons 

NO'::'ICE OF THE AMEND!~ENT OF 
RULE 46.12.504 PERTAINING 
TO INPATIENT HOSPITAL 
SERV!CF:S, RE0l'JPE!~ENTS 

1. On October 15, :987, thC' Department of Social and 
Rehabilitution Services published notice of the proposed 
arr,endment. of Rule 46.12.504 pertai.ning to inpatient hospital 
services, requirements at page 1762 of the 1987 ~lantana Admin­
istrative RegistAr, i~st•e nu~ter 19. 

2. The Departrn .. nt has amended the following rule with 
the fol1 ovling changes: 

46. 12. 504 INPM'IENT HOSPITAL SFPVICES, REQUIREMENTS 
Subsections (1rthro-ugh (3) (a) remain as proposed. 
(i) For persons e~igible for e~-wfie--ha~e--a~~iied--~er 

medicaid benefits prior to hospitalization, the provider must 
oht2in authorization for each admission af'le--±el'!'!Jtfi--ej;--9tay 
from the department or its designee j;er--eaeh--admiee~el'! prior 
to or during the hospitalization; 

Subsections (3) (a) (ii) through (4) (b) remain as proposf'c1. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-141 MCA 

3. The Department has thorDughly consider~d all corrmen­
tary received: 

COr<IMENT: A comment was received from the Montana Hospital 
Association that the mandatory authorization of Medicaid 
recipients for hospitalization that must be obtained prior to 
or during hospitalization in order for medical payments to be 
rnade is an arbitrary reduction in benefits which allows for 
inadequate protection for hospitals. They proposed that the 
rule be amended to allo.w for retrospective review and payment 
of cases which did not recAive pre or concurrent stay authori­
zat·::! on. 

RESPONSE: Mandatory pre or concurrent stay authorization of 
hospital admic>"ions became effective 7/1/87. Prior to that 
time, the Department was reviPwing both claims where the hos­
pital failed to obtain the pre-authorization certification and 
claims of recipients who became retroarti vel y eligible for 
Medicaid. A review of C'laims subn-,itted in August 1986 
revealed that 46¥ of these two claim types were being reviewed 
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because the provi~r-rs failed to obtain authori~ation although 
the recipient was currently eligible for Medicaid, The 
Department denied 33? days for the time periud 1/1/87 through 
4/30/87, which has proven to be time consuming and, at times, 
expensive for both the providers and the Department. The 
Department believes that pre or concurrent stay redew of 
admission appropriateness will provide better utilization 
control of hospital admissions and will enable the provider to 
know prior to performing a service whether 1l will be deemed 
medi~ally necessary. 

VPrifying insurance coverage and/ot· ~1edican? or Medicaid cov­
erage is a standard admiss' on policy for hospitals and should 
present ~o undue hardship to the provider. 

The Montana Legislature met in 1987 ~nd directed the Depart­
ment to require mandatory admission screening because of the 
aforsmentioned reasons. 

The Department wil: continue to revi~\~' c:ases of recipi~t'.ts who 
become eligible for Medicaid on a retroactive basis. 

~~: One commentcr disaareecl with the need to obtain 
authorizntion for admission and lenath of stay for special 
el:cluded units under the prospectivE"- pe.yrnent system for the 
follm;ing reasons: 

1) I ... ack of tested rriteria fer admission authoriz.-ltioT:& and 
continued length of stay. 

2) Lack of expertise on the review~r's part for these 
excluded units. 

3) Frequency of Departmental rule changes which is costly 
aDcl cumbersome to the 1-.ealth care providers anC ~?ffects 
the efficiency of handling Medicaid patien•s. 

RESPONSE: The proposed rule change <loes not effect the 
,;r.r<>E'ning requirements for hospital units excludPd from the 
prospective payment system, Voluntary pre or concurrent 
admission and length of stoy screening for al' hnspital 
admissions h&5 been in effer::t si:1ce March J, 1985, while man­
dator~' .screening for theSE"' a.rt·:C.5 has been in effect since 
July 1, 1987. This screeni.rg program hi•e< p:roven E'f'fective in 
rnonj tr1ring hospitaJ stl"'.ys for r:-Jedical !1eccssi ty flrj(1 tl-.e 
Dep,n·~-.rnent has no plans to r:rnp ~-his reqtlirement. 

The D~partrrent wi.,' adClress the commen+:.or;,r three spccifjc 
concern2 below: 

1) The only hospital units exclud<ed from the Prospective 
Payment Systew are rehabilitation units. Admission cri­
teria and length c1f stay criteria used ir, screening these 
cases was developed by Medicare and modified by the 
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State's peer review organization (PRO). This criteria is 
available to any provider upon request. 

?) The Department currently contracts with the Montana/ 
Wyoming Foundation for Medical care, the StatP. PRO, to 
perform admission and length of stay criteria. The Foun­
dation ~s a physician based organization which has been 
performing hospital admission reviews for over 10 years. 

3) The Department strives to balance federal requirements, 
legislative directives, and accessibility and quality of 
services for recipients with the needs of the health care 
providers. Administrative rules are drafted only in 
response to an iclentified need in these areas and are 
kept <'.<; simple and constant as we are able to. 

COMME~T: O~e corr~entor questioned what the effective datE of 
this ·-proposed rule change will be. 

RESPONSE: The effective date of this rule will be 
November 28, 1987, but it will be apJ?lied retroactively to 
OctobPr 1, 1987, as no provider or recipient benefits are 
reduced and this date corresponds with the implementation of 
the prospective payment system. 

COMMENT: One conunentor requested that the Department develop 
a Memorandum of Understanding such as is currently in place 
with the PRO for Medicare which would define the review pro­
cess, the criteria, and review requirements. 

RESPONSE: The Department currently has in place administra­
tive rules, fed~ral guidPlines, provider manuals, and indi­
vidllal provider agreements which cover these area~. Ne see no 
benefit in enacting another agreement for either ourselves or 
the prov j der. The Department currently contracts with the 
Montana/Wyoming Foundation for Medical Care (PRO) to perform 
hospital pre and/or concurrent admission review. 

As of 7/1/87, in accoHlance with ARM 46.12.504, all Medicaid 
recipients admitted to acute care hospitals must be screened 
during their stay, or payment cannot be made from Medicaid on 
their behalf. This screening is performed via the hospital or 
phy2icia1''s o=fice contacting the PRO by phone with the 
pertine:,t rwilical information needed to determine whether an 
admission is medically necessary or not. Specific guideU.nes 
:"or this procpss are contained in thP Medicaid provider's 
r.ccr.ual which is provided to all Mec;icaid providers and is 
updated as thP need arises. The PRO makes their assignment of 
lP.ngth of stay for PPS exempt hospitals and units based on the 
average 50th percentile length of stay for the State of 
Montana. Cases which exceed the 50th percentile are reviewed 
ag~i~ for individu~l specific circumstances. 
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Federal and State guidelines for reviewing Medicaid recipientE 
specify that the service provided must be both medic~lly 
necessary and provided in the most appropriate setting as 
specified in ARM 46.12.306 and 42 CFR 456.3, This criteri~, 
along with exclusion of specific services, is applied to each 
reviev1. 

In addition, the Dep<•rtrnent contracts with each individua.l 
provider on an annual basis. We see no benefit in enacting 
another agreement for either ourselves or the provider. 

COMMENT: Several providers have commented on inconsistencies 
in the Department's rule which require that applicants cor 
Medicaid who have made such application prior to a hospit.ali­
zation must obtain authorization for inpatient stays. They 
pointed out that the Medicaid applicant would not at this 
point know whether his/her applicRtion had been approved, 
would not have been instructed to inform providers of poten­
tial eligibility for Medicaid, and would not have a Medicaid 
card to show upon admission. 

RESPONSE: The Department concurs that the mandatory screening 
of applicants in order to obtain payment for inpatient hospi­
tal services is unduly burdensome to the provider and will 
eliminate this requirement. We will continue to offer provid­
ers the option of screening applicants during their stay 
rather than on a retrospective basis to reduce delays in pay­
ment. 

I 
.{ 

..,_u,"' -/.<.J-<-f-::--;-~-:;--;~:-;:"7· 
Dirkctor, sQ6Tal and P.ehabilita-

tion Services 

Certified to the Secretary of Stale ~~(,,_~!_j__, 1987. 
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PI'FOHL ', 1:£ D!:?ARTMENT OF SOCIAL 
AND PEHAE'llThTIO~ SFRVIC~S OF ~EB 

s~!,TE OF MOI:T'Jil•:l'. 

In the matter of the amend­
ment of Rule 46.12.3803 
pertaining to medicRlly 
need}- income standards 

TO: All Intrrested Persnrs 

NOTICE OF THE AMENDMENT OF 
RULE 46.12.3803 PERTAINING 
TO MEDICALLY NEEDY INCOME 
STANDARDS 

). On OctOb~-'~. l5, 198-J, the Departmer,t ot Social and 
Rehabilitation Services published Dotice of the proposed 
amendment of Rule 46.12.3803 pertaining to medically needy 
income standards at page 1764 of the 1987 Montana Administra­
tive Register; issuE numbe:: 19. 

?. The Department hac. amende,d Rule 46,12.3802 as pro­
posed. 

3. No written comn1E'nts or testir:1ony were received. 

DirPctor, S6cial an~ Rehabilita­
t-. .ion Services 

Certified to the Secretary of State ~..d..'c'-__ :_j__, 1967. 
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VOLUHE NO. 42 OPINION NO, 34 

COURTS, CITY - Jurisdiction of third offense DUis; 
CO'jRTS, DISTRICT - Jurisdiction of third offense DUis; 
COURTS, JUSTICE - Jurisdiction of third offense DUis; 
CRIMINAL LAW AND PROCEDURE - City court's jurisdiction 
of third offense DUis; 
HOTOR VEHICLES City court's jurisdiction of third 
offens~ DUis; 
MONTM;A CODE ANNOTATED - Title 61, sections 3-10-303, 
3-10-303 (1). 3-11-102, 3-11-102 (1). 3-11-103, 
3-11-103 (1). 45-2-101 (36). 61-8-714 (3); 
IcONTANA LAWS OF 1987 - Chapter 543; 
OPINIONS OF TilE: ATTORNEY GENERAL - 4 2 Op. Att' y Gen. 
No. 12 (1987). 

HELD: Section 3-11-102 (1), MCA, as amended by 1987 
Montana Laws, chapter 543, enables third 
offense DUis to be prosecuted in city court as 
a violation of state law. If the offense has 
been adopted as a city ordinance, it may be 
prosecuted in city court as a violation of the 
city ordinance. 

Bruce E. Becker 
Bozeman City Attorney 
P.O. Box 640 
Bozeman MT 59771-0640 

Dear Mr. Becker: 

5 November 1987 

You have requested my opinion an the following question: 

Whether a city court has 
thi!'d offense DUis without 
adopting an ordinance 
61-8·-401 (6). 

jurisdiction over 
the necessity of 

under section 

This quE::stion requires 
governing juri.sdictior. of 
coe-. t..s, as w~;l~ as the 
Title 61, HCA. 

analysis of 
city, justice, 

pertinent DUI 

the statutes 
and district 

statute in 
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Criminal penalt~es for third offense DUis are addressed 
in section 61-8-714(3), MCA: 

On the third or subsequent conviction, he 
shall be punished by imprisonment for a term 
of not less than 30 days, at least 48 hours of 
which must be served consecutively, or more 
than l year, to which m2.y be added, in the 
discretion of the court, a fine of not less 
than $500 or more than $1,000. Notwith­
standing any provision to the contrary 
providing for suspens~on of execution of a 
sentence imposed under this subsection, the 
imposition or execution of the first 10 days 
of the jail sentence imposed for a third or 
subsequent offense that occurred within 5 
years of the first offense may not be deferred 
or suspended. 

A third or subsequent DUI offense is a misdemeanor, with 
a minimum penalty of $500 and/or 30 days' imprisonment. 
See§ 45-2-101(36), MCA ("'Misdemeanor' means an offense 
Irl which the sentence imposed upon conviction is 
imprisonment in the county jail for any term or a fine, 
or both, or the sentence imposed is imprisonment in the 
state prison for any term of 1 year or less"). 

The city court's jurisdiction is set forth in sections 
3-11-102 and 3-11-103, MCA. Under section 3-11-103(1), 
~lCA, the city court has exclusive jurisdiction of 
proceedings for violation of a city ordinance. Under 
section 3-11-102(1), MCA, the city court has concurrent 
jurisdiction with the justice court of all misdemeanors 
provided for in Title 3, chapter 10, part 3, MCA. This 
section was amended by the 1987 Legislature, 1987 Mont. 
Laws, ch. 543, to expand the city court's concurrent 
jurisdiction. Prior to the amendment, the city court's 
concurrent jurisdiction was limited to misdemeanors 
punishable by a fine not exceeding $500 and/or 
imprisonment not exceeding six months; thus, it had no 
jurisdiction of third offense DUis charged under state 
law. 

The city court's present jurisdiction of third offense 
DUis charged under state law is obtained in a somewhat 
circuitous manner. As previously mentioned, the city 
court has concurrent jurisdiction with justice court of 
all misdemeanors provided for in Title 3, chapter 10, 
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pi_jrt 3, MCA. Section 3-lC-~u::.; (l); HCl1., gives jv.r-:.tice 
courts jurisdiction of all misdemeanors punishable by a 
fine not eX':eeding $50 0 and/ or impr isonmerc t not 
exceeding six months, a;·ti section 3-10-301(2), MCA, 
c;:i_~:es justicr~ c0u:!:'tS c;c.~cur~eP-t jur.::::·diction wiJ:h the 
district ccutts of mir.~emeanrr~ pu~isi:ab1.f~ b~ sentenc~~s 

exceeding $500 and/or six monLhs. Thus, by operation of 
~c~ction 3~11-10.2 {1), MC:h, c·ity c:'='ur-:.s and justicR ccurts 
:.a·;e cr"JnL'urrent jurisd:.J'~·ior"! nf aJ ~ r.1i ~;;d12mec.r:.urs, 
including third offense DCis. 

Prior to the 1987 leqislative amendments, the clty court 
had j'l;.risdiction of- a third n:;:~ense DUI on::v if that 
offense was adopted as a city ordinancP ana ~rosecuted 
as such by the city uttorney. § 61-8-401 (6), MCA; 42 
Op. Att'y Gen. No. 12 fl987). The 1987 amendrnerct to 
section 3-11-102(1), MCA, enables the city to prosecute 
third offense DUis in city ccurt as vio~ations of state 
law as '"ell. 

TH-EREFORE, IT IS MY (;PINION: 

Section 3-11-102 (1,, MCA, as amen<led by 1987 
Montana Laws, chapter 543, enables third offense 
DUis to be prosecuted in city court as a violation 
of state law. If the offense has been adooted as a 
city ordin&nce, it rna~- be prosecut~d in city CO\lrt 
as a violation of the city ordinance. :r;;z yours, 

/MIKE GREELY 
/ Attorney General 

/ 
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VOT.l'1\F WJ. 4 2 OPINION NO. 35 

NOTE- This Op'nion Partinlly Overrules 37 Op. Att'y 
Gen. No. sq (1977). 
CONTRACTS- Applira~ility of resident hjcJ~er's 

preference to federally fun~ed contracts; 
UNITED STATES - F~~eral procurement regulntions 
prohibiting restrictions on compPtitive bidding; 
MONTAtlA COD<: AN~'OTN!'~'LI - Sections J.-4-101 1 18-1-102, 
18-1-102 (21 (b); 
UNITED STATES CODE - 4~ U.S.C. §§ 5301 to 5320; 
OPINIONS OF TFF: AT':.'ORNEY GFtn:PJ>L - 37 Op. Attc'y Gen. 
No. sg (1 077). 

HELD: 1. The fedcrc.l circular A-102 (1981), incor­
por;cted into the rec;ulations of the United 
Stat~s Departmen• 0f Hou3ing and Urban 
!•evelopm<'nt, and section 18-1-10:' (2) (b), MCA, 
r~ohibit restt1ctior1 of tt.P comp8titive 
bidding prrcP~S hy resident bid~er' s rrefer­
ence; for state and local contracts funder: in 
part bv grants-i~-?id ~rom that agency. 

2. 37 Op. Att'y Gen. !\c. 59 (1977) is overruled 
insofar as it conflic1:s with the holding of 
t.hi~ opinion. 

Richaro M. W~ddle 

Local Government and 
Assistance Division 

Department of Commerce 
Cog3well Building, Roorn C-211 
~elena MT 596~0 

Dear Mr. Weddle: 

q November l987 

Y0u have requ~~~ed n-:-ir.:_r.n 0:1 the fol,r,wing qu~st1.on: 

Hhet..her r-:ontana'. Y(:' lert_ r:-cnt-cartor bjdc1 ~~r' s 
pre:':erer.ce mus-t bE. a~8i J.c:C t.0 public HC·rks 
projerts rart-jcd.1.'.' £u:;-r"~c b-, +:.he Df"':r.? .... +!:lP!'~" or 
Bousir.t; ['r-C LTr~J3.n I f-\'r_'lOpme!,t urf-·o:r +:.hE' 
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federal Housing and Community D<>vclopment Act 
of 1974. 

Your r~quest is made in view of 37 Op. Att'y Gen. No. 59 
at 230 (1977), which you have asked me to clarify. 

In analyzing your request it is necessary to review the 
recent developments in the pertinent federal procurement 
requirements. 

In 1974 Congress enacted the Housing and Community 
Development: Act, Pub. L. No. 93-383 (codified at 
42 U.S.C. §§ 5301 to 5320). The Act was administered by 
the Department of Housing and Urban Development (HUD) 
which, until 1981, directly administered the Community 
Development Block Grant (CDBG) "Small Cities" Program 
established by the Act. In l 981 Congress amended the 
Housing and Community DevelopMent Act so as to authorize 
the states, nt their option, to administer the Small 
Cities portion of the Act. HUD then promulgated a 
regulation permitting the participating states "a great 
degree of flexibility to design their method of 
distributing funds and to establish the policies and 
procedures for their programs." 46 Fed. Reg. 57256 
(1981) (not codified). 

This regulation provides in part: "[S]tates electing to 
follow the principles and procedures establishe<'l 
under • . . [Circular] A-l 02 will be considered in 
compliance with their accountabi li tv ohligations under 
the Act." 46 Fed. Reg. 57256 (1981). Circular A-102 
was published (in revised form) in 1981 by the federal 
Office of 11anagement and Budget. It contains nni form 
administrative rer:;uirements for agencies participating 
in grants-in-aid programs with state and local 
go,rernments. In its stat~rnent of purpose, it requires 
all federal agencies administering grants-in-aid to 
state, local, and ~ederally recognize~ Indian tribal 
governments to comply with these requirements. The 
circular also expressly applies to the Community 
DevPlopm<mt Block Grant Prograi"l. The State a: M0r.tana, 
n"pdrtment of Commerce, adopted the provisions of 
Circular A-107 11981) in order to be i_n full compliance 
with the Act. 

llithin Circular A-102 Is a chapter on procurement 
standards, entitled "Attachment o." Section ;>(b) of 
AttachMent 0 provides: "Grantees [states] shall use 
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tl1eir own procurement procedures which reflec~ 
applicable State and local laws 2nd regulatioc,,., 
provided that procurhments for Federal Atcistance 
Programs conform to t e standards set forth in thjs 
Attachment and applicai)le Fecl.eral la~1 . ...--- fEmphasis 
added.) Section 10 of Attachmc:nt C1 provines in part: 

All procurement transactions, regardlers o~ 
whether bv sealed bids or bv necotiat~on and 
without ~egard to dollar ~alu~, shall be 
conducted .in a r.~ar.ner that provides maximum 
open and free cornpetition consistE'nt with this 
Attachrnert. Procurernent procedures shall not 
restrict££ eliminate competition. Example of 
what is considered to be restrictive of 
competition include, but are not limited to: 
(1) placing unreasonabre-requiremenits on firms 
in order for them to oua:ify to do business; 
(2) noncompetitive practices between firms; 
( 3) organizational conflicts of ;.nterest; ann 
(4) unnecessary experience and bonding 
requirements. [Emphasis added.] 

Section 11 of Attachment 0 provides in part: 

b. In competitive sealed bids (formal 
advertisinq) , sealed bidS are publicly 
~olicited and a firm-fixed-price contract 
flump sum or unit price) is awarded to the 
!esponsible bidder whose bj d_, con forming with 
all the material terms and conditions of the 
in vi tat ion for bids, is low~-~..! in price. 

(/) If formal advertising 
procurement under a grant 
requirements shall apply: 

is used for a 
the :"ollnc1ing 

(d) A firm-fix-price [sic] contract award 
shall be rnadE' by written notice to that 
responsible bidder ':"bose bid, conforming to 
the invitation for bids, is lowest. [En'phasis 
added.] - ----
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Tf.u requirenc:-.ts of comp•.tj.t~vL L~r?dJr:g ':()!1ta::_reC in 
C>rcular h-102 (lQPl) make no allowance for ~idder 
pre~~rences; in fact, tl1e !~nguage ~orbids any 
restriction of the co~petitive bidding process, 
Co~tracts Ma)· t~ awarde~ crly to th~ lowest respo~sible 
~·c~OPr. In J.r:t~~rpretir~y a sta":.ute or regulaticl"!, I am 

required tn cons~rue the plain ar·d clear meanir1g of the 
language, and rr0,. ~r1~ insert mattPr that is rot 
c:c:·.td~ed therein. § l-4-101, MCA; Sutherland Statutory 
Con,~ruction § 31.06 (4th ed.) 

Several ferleral agencies whiclc are pre~E~.tly 
coc;ponsor).ng projects under Montana's CDBG program to 
cevelop and renovate domestic water supply and sewage 
~isposal systems, hav~ rejected the application of 
resident bidder's pre!ere~c~s. The United St0tPs 
Erl~!ironmental Protection Agency, under its own rules as 
well as Circular A-102, is expresc!.y prohibi.ted from 
i2pplying state and local bidder's preferences in its 
C"ompetitive bidding prccedures for projects •unded in 
Hhole or in pa~·t hy that agP.ncy, 4 0 C. F. F. 
§§ 33.230(b) (4), 35,936-2(c) (1987). The United States 
Department o~ Agricul tJ._n-c, Farmers Home Admin:l.stration, 
!.nterprets its own regulations re:ating tc procurement 
(the limguage 0f \vhich is nearly identical to that of 
Circular A-102, Attachment 0) ~:o prohibit c. resident 
bidder's preference as beina restrictive to the required 
"open and free competition." 7 C .F .R. §(> 1942.18 (,T) (2), 
1942,18 (K) (2) (1987). Similarly, the federal Economic 
Development Adminisr"ration, which also participates in 
CDBG projects, has advised your department that Circular 
A-102, Attachment 0, pn-,hibits the application of a 
resident bid<ler' s preference to any project funded in 
part by thHt a0encv. 

Because of th~ plain meaning of the languege in Circular 
A-102, interpretatior~ given the language by v~rious 
federal agencies, and similar r~gclations adcrted by 
thosP agencies. I conclude that Circular A-102, adopted 
by HUD, eYpr~ssly prohibits any restrict_iorL on 
competi~ive bidding, and therefo~e prohjh~ts the 
application of a resident b.i.~rJer' s p!"'cfcrence to 
competitive bidding for state and local contracts funded 
by that agenc~·' s grant-in-aid prograJ'l'l£. 

This conclusion does 
Section 18-l-lC2, MCA, 

not conf~.ict vnth state law. 
establishes MrJntana' s re"iclent 

Hon-t..o.na Administrative Register 22-11/27/87 



-2180-

bidder's preference for public c0nt1·act.s, but it also 
providPs in part: 

(2) Th~ [resident bidder's] prPferences in 
this section apply: 

(a) ;rhether the law rPau.i n's '!dvertie.ement 
for hids or does not requirP advertisement for 
bids: ~nd 

obtained 
P.Xpressly 
States or 
t:Ecreto:-

I havP concluded that the f~dera1 Circular A-102 
rrohibi ts federa 1 agencies "rom parlicipatir:g in 
contracts obtained throunh bi~ding procedures that 
involve resident bidder's preferences. Th~refore, under 
section 18-1-102 (2) (b), MCA, t:he Mont8.na resident 
bidder's pre~erence may not apply to contracts involving 
funds obtained from HUD's grant-in-aid programs. 

In 1977, I issued an <>pinion in which I concluded that 
the Rosebud County Water and Sewer District was required 
to apply the resident bidder's preference to a contract 
which WC!S to be funded in part by a grant f. rom HUD. 
37 Op. Att'y Gen. Nn. 59 at 230 11977). Howevt'!r, that 
opinion was issued prior to 1981. As I have concluded 
in this opinion, the federal requirements prt'!sently 
prohibit restriction of competition in the bidding 
process by resi~ent vidder's preference. Therefore, 
37 Op. Att'y Gen. No. 59 is O'rerruled insofar as it 
conflicts with the holding of this opinion, 

1 HEREFCP.F., IT IS MY OPINION: 

1. Th£ federal circular i'.-10° I 1981) , :"rJcor­
~nrated into the requl~lions of the United 
States Oep~rtment o! Housing and Urhan 
Development, -,r.C ;;ection 1°-1-102 (2) {t.), MCA, 
pr('h:bit ro:..st::.-.lc:~.;0n of thP competit]''P 
Ll:.dding yroc~ss b~' rPsident bidder'~, prefer­
erce, for state and local COT' tracts :'unded in 
part by qrdni~s-in-aid _·ron that aq~ncy. 
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2. 37 Op. Att'y Gen. No. 59 (1977) is overruled 
insofar as it conflicts with the holding of 
this opinion. 

Nontana Administrative Register 22-ll/27/87 
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VOLUME NO. 4 2 OPINIO~' NO. 36 

CONDEMNAT!ON PROCEEDINGS Status of federal 
condemnation proceedings as part of "the law of eminent 
domain" under section 76-3-201(1), MCA; 
LAND USE - National forest land exchange as exempt from 
Subdivision and Platting Act requirements; 
PROPERTY, REAL- ~ational forest land exchange as ~xempt 
from Subdivision &nd Plattir.g Act requirements; 
SUBDIVISION AND PLATTING ACT National forest land 
exchange as exempt from requirements of; 
SUBDIVISION AND PLATTING ACT Status of federal 
condemnation proceedings as part of "the law of emin~nt 
domain'' 1 
UNITED STATES - National forest land exchange as exempt 
from SubdiviGion and Platting Act requirements; 
UNITED STATES Status of federal condemnation 
proceedings as part of "the law of eminent dnrnain" under 
~ection 76-3-201(1), MCA; 
MONTANA CODE ANNOTATED - Title 70, chapter 30; sections 
76-3-101 to 76-3-614, 76-3-103 (3), 76-3-103 (15), 
76-3-105, 76-3-201 (1)' 76-3-301, 76-3-302, 76-3-504 (l)' 
76-3-601 (1) t 76-3-604 (2)' 76-3-610 (1)' 76-3-612 (1); 
OPINIONS OF THE ATTORNEY GENERAL - 41 Op. Att' y Gen. 
No. J (1985); 
UNITED STATES CODE - 16 U.S.C. § 485, 40 U.S.C. § 257, 
43 u.s.c. § 1716, 43 u.s.c. § 1718; 
UNITED STATES STATUTES AT LARGE - 45 Stat. 1145. 

HELD: l. The term "the law of eminent domain" in 
section 76-3-201(1), MCA, includes federal 
condemnation proceedings, and the exemption 
from coverage under the Montana Subdivision 
and Platting Act applies to a conveyance of 
land from a private owner to the United States 
Department of Agriculture pursuant to 16 
u.s.c. § 485. 

2. The filing end enforcement provision? of the 
Montana Subdivision and Platting Act are 
inapplicable to transactions in which the 
United States is the subdivider. 
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Wm. Nels Swandal 
Park County Attorney 
Park County Courthouse 
Livin~ston MT 590C7 

Dear Mr. Swandal: 
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10 November !987 

You have requested my opinion concerning the follow~ng 
suestions: 

1. Is ?. conveyance of land from a private 
owner to the United States Department of 
Agriculture pursuant tc 16 u.s.c. § 485 
wholly e}:empted from coverage under the 
F.or,tana Subdivision and Platting Act by 
section 76-3-201(1), MCA? 

2. Is a conveyance of land between the 
!Jnited States Department of Agriculture 
and a private landowner pursuant to 43 
ll.S.C. § 1716 wholly exempted from the 
requirements of the l"ontana Sul.Jdivisicn 
and Platting Act? 

With respect to the first question, I conclude that, 
because the ~<end was sub:iect to condemnation by u·.e 
United States in the absence of an agreement and because 
the term 1'the law of eminent domain'' in section 
76-3-201(1), MCA, includes federal condemnation 
proceedings, the transaction is exempted from regulation 
under the Hontana SuLclivision ar.d Platting Act, 
§§ 76-3-101 to 614, MCA (Act) . As to the second 
question, I conclude that, because of the United States' 
gener&l immunity from state regulation and the statute's 
wording, the Act's filing and enforcement provisions are 
inapplicable to a c.onvey,mce by the federal government 
pursuart lo 43 U.S.C. ~ 1716. 

The parcels of land involved in the firsl question total 
approxir.1ately "110 ucres. A private landowner entered 
into an agreemen~ with the United States Department of 
Agr~culture under which the parcels were conveyed ~o the 
United Sti.ltes pursuant to 16 U.S.C. § 485 in e>:change 
for certain fecleral lands ar;d a sum of money. The 
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transaction in the second question involved the 
''orresponding conveyance by the United Statec; of those 
federal lands pursuant to 43 U.S.c. § 1716. Both 
trar1sactions constituted a ''division ci land,'' as 
defined in section 76-3-103 (3), ~lCA, of the Act, bell 
whether either created a ''subdivision'' undFr sectic1n 
76-3-103(15), MCA, cannot be detPrrnined from the deeds. 
Nonetheless, the distinction between "division of land" 
and "subdivision" status has principal importance only 
with respect to the substantive •cope of the Act's 
regulation and, for present purposes, has no 
significance. Se(' ~1 Op. Att'y Gen. No. 3 (1985). 

RelP"Jant to this rautter, hov:cver, are the Act's filing 
and en£orceme:1t provisions. Section 76-3-301 (1), MCA, 
conditions transfer- of title to subdivided limds upon 
filing of a fin<>l subdivision plat. Section '/6-3 .. 302, 
MCA, !urther proscribes a county clerk and recorder from 
recording "any instrument which purports to transfer 
title to or possessior. of a parcel or tract of 1nnd 
which is required to be surveyed by [the Act] unless the 
required certificate of survey or subdivision plc1t has 
been filed ... and the instrument of transfer describes 
the parcel or tract by reference to the filed 
certificate or plat... The Act may be enforced civill) 
by the county attorney under section 76-3-301 (3), MCA, 
or criminally under section 76-3-105, MCA, against the 
subdivider, See §§ 76-3-504 (1), 76-3-6Cl (1), 
76-3-604 (2), 76-3-610(1), 76-3-612 (1), MCA. 

The first question is resolved by section 76-3-201 (1), 
MCA. This provis:on states: 

Unless the method of disposi t~o11 is adopted 
for the purpose of evading this chapter, the 
requirements of this chapter shall not apply 
to any divisiorl of lanci which: 

(1) is created by crder c" any court of 
record in this state or by operation of law cr 
which, in the absence of agr1 JmPnt between the 
parties to the sale, could be cre2tf::CI by an 
ordP~ oi any coLrt jn this ~t81:e pursu~nt t0 
the 12_1, .... of eminent d0main {Tit-:~: "/0, chdpJ...f~r 
30) f. 1 

There is no 
initiated a 

22-11/27/37 

dispute that thr cn~ted 
ccndF~nntion acti(1n in 

Stat.-:-.;:c "'Ould ha\·e 
-I:!":P ur~itcci. States 
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District Court for the District of Montana with respect 
to the conveyed property. 16 U.S,C, § 485; 40 U.S.C. 
§ 257; Act of Jan. 30, 1929, Pub. L. No. 70-694, 45 
Slat. 1145; see United States v. Threlkeld, 72 F.2d 464, 
466 (lOth ci-r:- 1934); Q_nited States v. Eighty b£E_e..§_ of 
Land, 26 F. Supp. 315, 320 ~Ill. 1939); United 
States v. Graham & Irvine, 250 F. 499, 501-02 (W.~-~ 
19i7); see-also -Albert Hanson Lumber Co. v. United 
~tates, 261 r.r;s:-5~7 TI-923). The question be~ 
therefore, whether the agreement here is among those 
coDtemplated in section 76-3-201(1), MCA. 

The question would be easily answered but for the 
parenthetical reference in section 76-3-201(1), MCA, to 
Title 70, chapter 30, since the United States District 
Court constitutes a "court in this state" and the 
resulting order would be "pursuant to the law of eminent 
dcma in [ .) " It may nonetheless be plausibly argued that 
the parenthetical rEference is intended to limit the 
sc.:ope of "the law of eminent domain'' to actions 
maintained under Montana law and in state courts. 
Although this reading of section 76-3-201 (1), MCA, is 
not without some force, I reject it as inconsistent with 
the purpose of the e>:emption. 

The goal of statutory construction is to ascertain the 
Legislature's intent. ~. Missoula County v. ~erican 
Asphalt, Inc~.- 42 St. Rptr. 920, 922, 701 P.2d 990, 992 
(1985); Keller v. Smith, 170 Mont. 399, 405, 553 P.2d 
1002, 10~76). Every effort must be made to discern 
that intent "from the plain meaning of the words of the 
statute" (Montana Tavern Association v. State ex rel. 
p~artme:!.'_! of Revenue, 43 St. Rptr. 2180, 2185, 729 P.2d 
1310, 1316 (1986)), and, therefore, "[i]f the statute is 
plain, unambiguous, direct and certain, the statute 
speaks for i t.self and there is nothing left for the 
Court to construe" (Shannon v, Keller, 188 Mont. 224, 
226, 612 P,2d 1293, 1294 (1980)) :---wtie-re a provision is 
ambiguous, cano,-,s of statutory construction may be 
applied to assist in determining legislative intent. 
Mis~smla County v. Arne_]Cican ~halt, Inc., supra. 
Fundam8ntal cancns relevant hE;re are that "the 
unreasonableness of the result produced by one 
interpretation is reason for rejecting it in favor of 
ano.:her that would produce a reasonable result," 
(Joh_nson v. t~arias River !'J..ectric Cooperative_, 41 St. 
Rptr, 1528, 1532, 687 P.2d 668, 671 (1984)), and that. 
,. [;;-; statute wi~l not be interpreted to defeat its 
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evident object or purpose," 
State, 43 St. Rptr. 2150, 
Tf§86)). 

(Lewis and Clark S:.?unty v. 
2~ 728 P.2d 1348, 1351 

As stated above, section 76-3-201 (1), MCA, would, but 
for the concluding parenthetical reference to Title 70, 
chapter 30, clearly include the present transaction. 
The parenthetical reference therefore raises the 
question of whether it was intended to linit the 
otherwise expansive term ''the law of eminent domain'' to 
proceedings under the Montana condemnation statute. 
Such a distinction, however, has no practical basis 
because federal and state condemnation proceedings have 
the same purposE' and the same degree of finality ana 
specificity with respect to judgments entered. This 
conclusion is underscored when section 76-3-cOl (1), MCA, 
is read as a whole since an actual Montana federal 
district court condemnation judgment, like that of a 
state district court, would satisfy the "order of any 
court of record in this state" portion of the 
subsection. It seems evident that section 76-3-201(1), 
~!CA, is not designed to relegate federnl condemnation 
proceedings or exchnnges of land in contemplation 
thereof to a lesser status--a result naturally flowing 
from restricting the scope of "the law of eminent 
domain" to the provisions in Title 70, chapter 30. The 
more reasonable interpretation, therefore, favors 
application of the exemption. 

~loreover, the rationale for the exemption in section 
76-3-201(1), MCA, apparently relates to the 
nonconsensual nature of the division of land mandated by 
court order or, in a situation like that here, to the 
arguably coercive nature of an agreement entered into 
under threat of condemnation proceedings. This 
statutory purpose, of course, would not be furthered by 
a restrictive interpretation of "the law of eminent 
domnin" since, irrespective of the entity asserting the 
eminent domain right or the forum where the right will 
be advanced, the element of coercion remains. Thus, 
aside from arb'itrarily distinguishing between federal 
and state condemnation proceedings, a res tr icti ve 
interpretation would run contrary to the reason for the 
exemption. 

In sum, the parenthetical reference to Title 70, chapter 
30 in section 76-3-201(1), MCA, does not limit the term 
"the law of eminent domain" to proceedings under the 
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state statute. Tte rc~erence was intended only to 
designate that provision of Montana law which lacg"lY 
governs co:1demnation matters and was not designed to 
forcclcse applicability ot the exemption to agreerner.ts 
providing for divisiors of land which could havF> b0en 
~ffected through federal condemnation proceedings. 

There exists, ir; contrast, nc statutory exemption with 
respect tc the conveyance of lands by the United States 
in the sc:cond trans.ac:~ion. ThaJ:... conveyance 1 although 
integral to carrying out the first transaction, did not 
effect a division of l2nd which, but for an agreement, 
could havP been accomplished through a candernnatinn 
action, and nor:c of the other EX!Jress exemptions in 
SPCLion 76-3-201, MCA, or elsewhere in the Act applies. 

Nonetheless, absent congressional authorization to the 
contrary, the Departm.:nt of Agriculture is i!'lll1une from 
direct enforcement of the Act because of general 
sovereignty principl·~s. ~. Seattle ~ Builders 
Association v. Pacific Northwest Electric Power and 
~?!~erv~_0-0n Plan_£.~ ~unc_i~, 786. F-:2dl359, l364 (9th 
Cir. 1986), cert. denied, 107 S. Ct. 939 (1987); United 
st~tes v. Townof Windscr, 765 F.2a 16, 18 (2d cir-:-
1985). Thlis-;--totheextent section 76-3-3Cl (l), HCA, 
requires the filing of a subdivision plat prior to valid 
transfer of title, such provision is inoperative as to 
the United States. See, <2_.Cl_._, In re American Boiler 
Works, Inc., :20 F.2d 319, 321 (3d Cir. 1955); In re 
Read::Yo~Inc., 152 F,2d 313, 316-17 (7th Cir. 1945); 
TE~-United- Statf':s Forest ServicE:, 654 F. Supp. 289, 
29/f(S.D.-Tex:- I9lf61;· iE1Ited Stat-es v. South Carolina, 
578 F. Supp. 549 (D.s.c-:--1983)-:--The Act~irninal and 
civil enforcement provisions in sections 76--3 ... 105 cJ..;Ld 
76-3-301 (3), MCI\, are equally inoperative. Finally, 
because the Act's survey provisjans cannot be enforced 
against the Un-ited States and, therefore, no survey is 
required, the county clerk and recurd€r may not !."efuse 
to accept the qecond transaction's deed far filing on 
the basis of •ection 76-3-302(1), MCA, as presently 
dra_Cted. 

THEREFORE, IT IS MY OPINlON: 

1. The tPrrn ''the law of eminent d0m21n'' in 
section 7G-3-20l (1), MCA, includec 'oderal 
cond8r1n~tio11 proceedings, and the exemption 
from coverage under the Montana Subdivision 

Montana ;\cl.ministrative Hcgister 22-11/27/87 



-2188-

and Platting Act appUre:> to " conveyunc;, of 
land from a private owner to tl1c United Stutes 
Department of Agricultur~ pursuant to 16 
u.s.c. § 485. 

2. The filing and enforcement provisions of the 
Montana Subdivision and PlattirLg Act are 
inapplicable to transactions in which the 
United Stat~s is the subdivider. 

:~ ' ""'· 
iMIYE GREELY 

~/ Attorney GenEra 
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''C'I !!ME NO, 4 ,, OPINim1 NO, 3 7 

C.OUNTIE~ - Authority to establish separate health 
i C~surance p;an fer employees in collective bargaining 
unit; 
EMPLOYEES, PUBLIC - County's authority to establish 
separate health insurance pl.an for employe.es in 
collective bargaining unit; 
LABOR RELATIONS -County'£ 
separat~ health insurance 
collective bargaining unit; 

authority 
plan for 

to establish 
employees in 

WlNTANA CODE ANNOTATED - Title 39, chapter 31; sections 
2-: 8-70? (])' 39-31-305 (2); 
r'PINIONS OF TEE ATTORNEY GENERAL - 38 Op. Att'y Gen. 
No. 116 (1080), 38 Op. htt'y Gen. No. 20 (1979), 37 Op. 
AU 'y Gen. ~~o. 113 (1978), 37 Op, Att'y Gen. No. 54 
( 1977) . 

HELD: A county with general government powers may 
not establish a separate health benefit plan 
for certain employees in a collective 
bargaining unit when a county employee-wide 
group insurance plan adopted in accordance 
with section 2-18-702 (1), MCA, already exists. 

12 No~emher 1987 

David L. Nielsen 
vaJley County Attorney 
v~11ey County Courthouse 
Glasgow MT 59230 

Dear Mr. Nielsen: 

You have r<'quested my opinion concerning the folLowing 
question: 

t/:(..;.y a county "t..;i th gene'!:'al government powers 
agree with the collertive bargaining 
represertative of a group of its employees to 
estaLlish a health benefit plan fnr such group 
whir~ ;F ~eparate from a health insurance plan 
edort:"" pnrsuant to section 2-18-702 ( 1) , I'.CA, 
for aic rnunty employees? 
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I conclude that a county with general ·gov~rnment rowers 
may not agree to a separate group health insurance plan, 

Valley County is a general powers local government whose 
road and bridge department employees are represented for 
collective bargaining purposes by the International 
Brotherhood of Tea1:1sters, Chauffpurs, h'arehousemen nr.d 
Helpers of Aroerica. The county and the union have 
recently negotiated ~. collective bargaininc egre<'!ment 
which anticipates establishing a grnup health insurance 
plan for these workers. Presently all county employees, 
including those in the road and bridge department unit, 
are covered by a group health inf't1rance p::_an enterer: 
into pursuant to section 2-18-702(1), ~:cA. The partiE" 
agreed that they would seek my opinion concerning t~e 
validity of the separate plan prior to its actual 
implementation. 

Montana recognizes and protects the riqht of state Dnd 
local government employees to organize themsPlves for 
collective bargaining purposes. See §§ 39-31-101 to 
409, MCA. Central to this right i Sth<'! employer's anc1 
labor organization's mutual obliaation to bargain in 
good faith "with respect to ~ages, hours, fringe 
benefits, and other conditions of employment[. J" 
§ 39-31-305 (2), MCA. There is accordingly no dispute 
that group hea~th insurance coverage is a mandatory 
subject of bargaining. See 38 Op. Att 'y Gen. No. 20 
at 71 (1979). -

Nonetheless, it is equally well established th~t, when a 
particular employment condition for public employees has 
been legislatively set, it may not be modiUed through 
collective bargainina without statutory authorization. 
38 Op. Att'y Gen. No. 116 e.t 408 (1980); 38 Op. Att'y 
Gel'. No. 20; 37 Op. Att'y Gen. ~Jo. 113 at 486 (1978). 
This conclusion derives not from any expreRs provision 
in the public employee bargaining statut-Ps but frorr• 
general principles of statutory construction. "Where 
one statute deals with a subject in general ~no 
comprehensive terms, and another deals with ~ pBrt of 
the same subject in a more minute and fefinite WB), the 
latter will prevail over the former to the "'~'tent of any 
necessary repugnancy between them." City of Billin~ v. 
Smith, 158 Mont. 197, 211, 490 P.2d 221, 229 11971); 
accord Phillips v. Lake County, 43 St. Rptr. 1046, 1049, 
7?.1 P.2d 326, 330 (1986); In re Williams, 42 St. Rptr. 
1800, 1803, 709 P.2d lOOs;-·lOlO (1985); .'!'"e generally 
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_-.:.::J:...-:-f_C?~.!Y Ecuc,·J.t~~~__:_ ~~~~:,ciutj.£Q v. !ri-County Special 
FC__:__:;_~c._:_~t~i..2:~ S,_c_r;E.ZE.<?-tiVf: Kc. 607;- :>25 Kan. 721; 594 P.~rr 
207, 209 I 19~'9) (" lm] e.tt<ers which have been fi>:ecl bv 
statute or by constitution c~ this state are noi 
negotiable unde-::- nr.y circumE.tances"). '!'h.e :issue it? 
whethf~~" the f:Y:i ::•:ence 0f a ~.cu:-.tv-wiOP q~oup he ell tr_ 
insurancF plan under se,~tion ·_·--~e-70:7(!), MCA, affer:"ts 
the cnun+- ,• s authori.1::1 +-.n es~.=-:h 1 :sh the lE>ss inclusive 
plar .. 

Section ~-18-70:' fl), MCA, stat<,s: 

l\lJ cc,.unties, c.::_ t-.l_e.s, tow:r..(,, school districts, 
and the board of n"gePts shall upon approval 
by two-thirds vo+~-= n"f their respective 
officr:!"~ and P-mployees enter int-o group 
hospitalization, m~~ical, health, including 
loJCg-tc,rle\ disAhility, accident, and/or group 
lif~ ltlsurance contract~ or plans for the 
bel'.efit of their ofri<'ers and employees anc; 
their dependents. 

The lnnguaqc o! this provisinn is mandatory and clear~y 
contemplat-E's, inter alia, courty-wide group health 
insurance pl~ns-upon the necessarv employee approval. 
See 37 Op. Att'y Gen. No. 54 at 213 (1977). The 
apparent purpose of e!".ployee-wide coverage is reduC'tion 
of insurance costs thrnugh creation of a risk pool which 
is as large as possible. f·ee Feb. 8, 1979 Mim:tes of 
Select Corruni ttee on Enployee Compensation at 5-6. 
I~respective of the precise reason for the comprehensive 
coverage requirement, the pr-ovi sian ne:i. thRr expressly 
nor inpliedly a~thorizes Fxcision of one employee group 
from that c:overug~ merely because i~s ~crms and 
conditions of employment arE! sub~ect to col~ective 
han•aining. Since S<>ctior. ;>-lE-702 (1), ~ICA, is the more 
specific statute with respect to the issue presented and 
speaks in mandatory tPrms, I conclude that a c0untv with 
ger.eral g0vernroent po\~'r.rs nLflY not ent~r into a group 
health insurance plan, separate fn:r..~ that covLr".ing its 
other employees, for iEc1ividuals who are part_ of a 
collective bar9ajning unit. It must be emplc<esized, 
however, that such a county remains obligated to Largain 
over other health insurance matters, such as monetary 
coverage Umits, de<luctible amounts., or the level of 
ernpJryce contribut-Lons, which may involve m0Clificntion 
0f i'tn existing grc,cp plan. 
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~'l!t:PEFORF, :T IS MY OPINION: 

A county with oenera1_ governmen"'c powers may not 
establish a separate health b~nPfit plan for 
certain emplnyeps in ~ coJ lective bars-ain:ing unj t 
when ~1 county employee-wii!P '-_1::-oup insur;:;_nce plan 
adopt0d !n accordance with s~ction 2-18-702(1), 
MCA, .>1ready exists. 
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VOLUME NO. 4 2 OPINION NO. 3 8 

CRIMINAL LA\'/ AND PROCEDURE - Sale of rifles and shotguns 
to residents of noncontiguous states; 
FIREARMS - Sale to residents of noncontiguous states; 
MONTANA CODE ANNOTATED - Sections 45-8-341, 45-8-342; 
MONTJ\NA LAWS OF 1969 - Chapter 87; 
UNITED STATES CODE - 18 U.S.C. §§ 922, 923; 
UNITED STATES STATUTES AT LARGE - 82 Stat. 1213 (1968), 
100 Stat.· 449 (1986). 

HET.D: Section 
r1ontana 
shotgun 
state. 

45-8-342, MCA, is not viola tee: ~ihen a 
firearms dealer sells a rifle or 
to a resident of a noncontiguous 

13 November 1987 

James c. Nelson 
Glacier County Attorney 
Glacier County Courthouse 
Cut Bank MT 59427 

Dear Mr. Nelson: 

Yr,u have requested my opinion concerning the follo~ting 
question: 

Does section 45-8-342, MCA, prohibit a Montana 
gun dealer from selling rifles and shotguns to 
residents of noncontiguous states? 

Montana statutes neither provide for licensure of gun 
d~alPrs 11or expressly condition snle of rifles or 
•hotguns upon complfercc with specified requirements. 
However, federal law does mandate the licensing of 
firearms dealers (18 U.S.C. § 923) and prohibits certain 
lransacticns involving the sale of firearms (18 U.S.C. 
5 922), Particularly ndevant to your inquiry is 18 
l'.S.C. § 92,: (b) (3) (Ct'm. Supp. 1987) which currently 
c;tates: 

It shall 
.lmporter, 
dealer, or 

bE unlawful far any 
licensed manufacturer, 

licensed collector to 
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deliver--

( 3) any firearm to any person who the 
licensee knows or has reasonable cause to 
believe does not reside in (or if the person 
is a corporation or other business entity, 
does not maintain a place of business in) Lhe 
State in which the licensee's place of 
business is located, except that this 
paragraph (A) shall not apply to the sale or 
delivery of any rifle or shotgun to a resident 
of a State other than a State in which the 
licensee's place of business is located if the 
transferee meets in person with the transferor 
to accomplish the transfer, and the sale, 
delivery, and receipt fully comply with tche 
legal conditions of sale in both such States 
(and any licensed manufacturer, importer or 
dealer shall be presumed, for purposes of this 
subparagraph, in the absence of evidence to 
the contrary, to have had actual knowledge of 
the State laws and published ordinances of 
both States), and (B) shall not apply to the 
loan or rental of a firearm to any person for 
temporary use for lawful sporting purposes(.] 

The above provision was adopted in 
No. 99-308, § 102, 100 Stat. 449, 451) 
relevant part, language which allowed 
rifle or shotgun sales to individuals 
contiguous to the location where 
occurred: 

1986 (Pub. L. 
and replaced, in 
only nonresident 
living in states 
the transaction 

It shall 
importer, 
dealer, or 
deliver--

be unlawful for any 
licensed manufacturer, 

licensed collector to 

licensed 
licensed 
sell or 

(3) any firearm to any person who the 
licensee knows or has reasonable cause to 
believe does not reside in (or if the person 
is a corporation or other business entity, 
does not maintain a place of business in) the 
State .in which the licensee's place of 
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busi~css is loc~ted exc8pt thct this paragraph 
(A) shall not &pply to the sale or delivery of 

c. rifle or shotgun to a resident of a State 
contiguous to the State in which thP 
licensee•s place of businesc is located if the 
purchaser's State of re>ei.dence perm~ts such 
sale or deli ·very by law, the sale fully 
complies with the legal renditions of sale in 
both such contiguoLs st~tes, and the purcl1aser 
and the licensee hav<>, prior tc the zale, or 
delivery for sale, of the r~fle or shotgun, 
complied with all of th8 requirements of 
section 922 (c) applicable to intrastate 
transactions other than at the licensee's 
business r:remises, (B) shal 1 not apply to the 
loan or rental of a firearm to any person for 
temporary use for lawful sporting purposes, 
and (C) chall not lJr<>clude any person who is 
participating in any organized rifle or 
c;hotgun match or contest, or is engaged in 
hunting, in a State other than his State of 
residence and whose rifle or sh~tgun has been 
lost or stolPn or has become inoperc.tive in 
such other State, from purchasing a rifle or 
shotgun in such other State from a licensed 
dealer if such person presents to such dealer 
a sworn statement (i) that his rifle or 
shotgun was lost or stolen or became 
inoperative while participating in ~uch a 
match or contest, or whi l<e er.gaged in hunting, 
in such other State, and (ii) identifying the 
chief law enforcement officer of the locality 
i.n which such person res~des, to whom such 
licen5ed dealer shall forw<'~rcl such statement 
by registered mail[.) 

Pub. 1.. No. 90-618, Tit:, I, § 101, 82 Stat. 1213, 1218 
(1968) (codified in H u.s.c. § 972(b)(3) (1976)). 

In response to the oriyin~l version of 18 u.s.C. 
§ 922!h) (3) 1 the Legisl:tture ac)opted 1969 Montana Laws, 
rhi'lptcr 87 (codified in §§ 45-8-341 and 45-8-342, MCA). 
Section 45-8-341-,-MCA, author~zes the purchase by 
Montana residents of riflec or shotguns j n contiguous 
states, and section 45-8-342, MCA, auth~rizes the 
purcbaae of such weapons in this state by residents of 
cont~guous states. The latter provision reads: 

Montana Administrative Register 22-ll/27/87 



-2196-

Residents of a state contiguous to Montana may 
purchase any rifle or rifles and shotgun or 
shotguns in Montana, provided that such 
residents conform to the applicable provisions 
of the federal Gun Control Act of 1968 and 
regulations thereunder, as administered by the 
United States secretary of the treasury, and 
provided further that such residents conform 
to the provisions of law applicable to such 
purchase in Montana and in the state in which 
such persons reside. 

The evident purpose of sections 45-8-341 and 45-8-3~2, 
MCA, was to provide the affirmative state la•• 
authorization required under the earlier version of 18 
U.S.C. S 922(b) (3) for rifle and shotgun sales to, inter 
alia, residents of contiguous states by Mont~.na dealers. 

Sections 45-8-341 and 45-8-342, MCA, reflect no intent 
to proscribe independently any form of rifle or shotgun 
sales. Consequently, while such sales to residents of 
noncontiguous states would have violated federal law 
prior to the 1986 amendment to 18 u.s.c. § 922(b) (3), 
they would not have subjected the dealer or purchaser to 
criminal liability under Montana law. The absence of 
state prohibition of sales to residents of noncontiguous 
states continues, and, irrespective of their legality 
under federal statutes, section 45-8-342, MCA, is not 
violated by such transactions. 

THEREFORE, IT IS MY OPINION: 

Section 45-8-342, MCA, is not violated when a 
Montana firearms dealer sells a rifle or shotgun to 
a resident of a noncontiguous state. 

1 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

'The Administrative Code Committee reviews all proposals for 

adoption of new rules or amendment or repeal of existing rules 

filed with the Secretary of State. Proposals of the Department' 

of Revenue are reviewed only in regard to the procedural 

requirements of the Montana,Administrative Procedure Act. The 

Committee has the author! ty to make recommends tions to an agency 

reiBrding the adoption, amendment, or repeal of a rule or to 

request that the agency prepare a statement of the estimated 

economic impact of a proposal. In addition, the Committee may 

poll the ~~~embers of the Legislature to datermine if a proposed 

rule is consistent with the intent of the Legislature or, during 

a legislative session, introduce a bill repealing a rule, or 

directing an agency to adopt or amend a rule, or a Joint 

Resolution recommending that an agency adopt or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send 1 t written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena., Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all 
rules of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously, 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney general (Attorney General's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1, Consult ARM topical 
Update the rule 
accumulative table 
contents in the last 
Register issued, 

index, volume 16. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM, The ARM is updated through June 30, 
1987. This table includes those rules adopted during the 
period June 30, 1987 through September 30, 1987 and any 
propoBed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 
months of the published notice of the proposed rule,) This 
table does not, however, include the contents of this issue 
of the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30, 1987, 
this table and the table of contents of this issue of the 
MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1987 Montana Administrative Register. 

I 
I-V 

I-VII 

2.5.201 

2.5.201 

2.21.605 

2.21.804 
2.21.1501 

2.21.6706 

Blind Vendors' Bidding Preference, p. 1730, 250 
and other rules - Use of State's 
Telecommunications Systems and Facilities, 
Approval of Installations, Modifications or 
Removal of Telecommunications Systems - Use of 
Systems, p. 1229, 2086 
Overtime and Compensatory Time in Lieu 
overtime Compensation, p. 272, 769 

of 

of 
Bids 

and 

and other rules - Purchasing - Definitions 
Department Responsibilities - Delegation 
Purchasing Authority - Competitive Sealed 
and Proposals - Small Purchases of Supplies 
Services, p, 799 
and other rules - Contracting for Supplies and 
Services, p. 1151, 1961 
and other rules - Holidays for State Employees, 
p. 1848 
and other rules - Sick Leave Fund, p. 733, 1202 
and other rules - Administration of Compensatory 
Time for Employees Exempt from the Federal Fair 
Labor Standards ~ct (FLS~J, p. 278, 767 
and other rules - Employee Incentive 
Program, p. 505, 1337 

Award 

(Public 
I-III 

Employees• Retirement Board) 
and other rules - Salary and Service Credits for 
Retirement Systems - Qualifying Out-of-state 
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Service in PERS - Purchasing Military Service in 
the Sheriffs' Retirement System - Granting Full 
Service Credit for Temporary Service Reductions, 
p. 617, 1338 

Retirement Board) 
and other rules - Teachers' Retirement System, 
p. 1600 

(Workers• 
2.52.310 

Compensation Judge) 
and other rule - Procedural Rules - Time 8nd 
Place of Trial- Appeals, p. 1149, 1618 

~~~!£~~r~~~~-~~~~~~~~~~-~f~-r~~~!-~ 

I 

I-II 

I-II 

I-VI 

I-VII 
I-VII 

!-XI 

I-XI 

4.4.302 

4.5.110 

4. '2. 1012 

4.12.1806 

4.12.3501 

4.12.3503 

Assessment of Fees for Financial Consulting and 
Debt Mediation, p. 803, 1342 
and other rules - Produce Wholesalers - Itinerant 
Merchants - Establishing Bond Equivalents, 
p. 622, 1341 
Emergency Rule - Creating a Quarantine to Prevent 
the Entry of Varroa Mite Infested Honeybees into 
Montana, p. 1963 
Emergency Rules - Cropland Insect and Spraying 
Program, p. 771 
Administration of the Honey Bee Program, p. 1855 
Rodenticide Grants Program - Collection of Fees, 
p. 510, 880 
Emergency Rules - Administration of the Alfalfa 
Leaf-cutting Bee Program, p. 580 
Administration of the Alfalfa Leaf-cutting Bee 
Program, p. 1232, 1965 
and other rules - Administration of Claims 
Against State Hail Insurance, p. 1861 
and other rules - Regulation of Noxious Weed 
Seeds and Seed Merchandising Licenses, p. 1859 
and other rule - Increasing the eees Charged for 
Sampling, Inspection and Testing of Grains at the 
State Grain Laboratories, p. 53, 252 
Collection of Fees for Produce Inspections, 
p. 805' 1340 
and other rule - Grading of Certified Seed 
Potatoes, p. 193, 368 
Emergency Amendment - Grading of Seed Potatoes 
Having Hollow Heart Condition, p. 475 

~!~!~_1Q~!!2~~-r~~~~-2 

I-IV 

I-VII 

22-11/27/37 

Defining Promotional or Developmental Stage, 
p. 351' 774 
Emergency Rule - Defining Promotional or 
Developmental Stage, p. 369 
Group Coordination of Benefits, p. 940, 1371, 
1766 
Independent ~lability Funds, p. 1864 
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Periodic Payment of Quarterly Premium Taxes, 
p, 1868 
Health Maintenance Organizations, p. 1238, 1770 

(Board of Architects) 
8.6.405 and other rules -Reciprocity - Individual Seal -

Standards of Professional Conduct and Activities 
Constituting Misconduct, p. 1648, 253 

Barbers) 
Procedure Upon Completion, p. 627, 1205 

Chiropractors) 

(Board of 
8.10.1006 
(Board of 
8.12.606 and other rule - Renewals - Continuing Education 

- Inactive Status, p. 808 1 1343 
(Board of Dentistry) 
8.16.~02 and other rules- Allowable Functions for Dental 

Hygienists and Dental Auxiliaries - Prohibition -
Permit Required for Administration of Facility -
Minimum Qualifying Standards - Facility 
Standards, p, 1654 1 155 

(Board of Hearing Aid Dispensers) 
8.20,401 and other rules - Traineeship Requirements and 

Standards - Fees - Certified Hearing Aid 
Audiologists, p. 128, 371 

8.20.401 Traineeship Requirements and Standards 
"Trainee" Designation, p, 514 

(Board of Horse Racing) 
8.<2.501 and other rules - Definitions - General 

Requirements - Claiming, p. 353 
8.22.1804 Emergency Amendment -Twin Trifecta, p, 586 
8.22.1804 Twin Trifecta, p. 739, 1619 
(Massage Therapists) 
8.26.101 and other rules -Board Organization - Procedural 

Rules - Substantive Rules, p. 356 1 697 
(Board of Morticians) 
I and other rules - Transfer or Sale of Mortuary 

License - Board Meetings and Fee Schedule, 

8.30.407 
(Board of 
I 

p. 1251, 2088 
Fee Schedule, p. 19~, 477 

Nursing) 
and other rules - Verification of License to 
Another state - Application for Recognition 
Certificate of Nurse-Midwifery - Renewals, 
p. 1253, 1620 

(Board of Nursing Home Administrators) 
8.34.403 and other rules - Board Meetings - Public 

Information - Examinations - Continuing Education 
-Fee Schedule - Reinstatement, p, 223, 1206 

(Board of Optometrists) 
8.36.409 and other rules - Fee Schedule - Therapeutic 

Pharmaceutical Agents, p. 1718 
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(Board of Outfitters) 
8.39.401 and other rules - Board Organization - Procedural 

Rules - Public Participation Outfitters 
Standards and Requirements, p. 1870 

(Board of Pharmacy) 
8.40.404 and other rule- Fee Schedule- Fees, p. 227, 478 
(Board of 
8.~8.1105 
C Board of 
8.50.423 

(Board of 
I 
8.58.411 
8.58.411 
8.58.415A 
8.58.419 

Professional Engineers and Land Surveyors) 
Fee Schedule, p. 810, 1555 

Private Security Patrolmen and Investigators) 
and other rules - Definitions - Temporary 
Employment Without Identification Card - Resident 
Manager and Qualifying Agents - Identification 
Pocket Card - Insurance Requirements 
Termination of Business - Fee Schedule 
Assessment, p. 629, 1779 

Realty Regulation) 
Continuing Education, p. 1545, 157 
Fee Schedule, p. 1256, 1607, 2089 
Fee Schedule - Late Renewals, p. 1720 
Continuing Education, p. 634, 1780 
Suspension or Revocation - Violation of Rules 
Unworthiness or Incompetency, p. 229, 588 

(Board of Social Work Examiners and Professional Counselors) 
8.61.402 and other rules -Licensure Requirements 

8.61.40~ 

Applications - Hours, Credits and Carry Over -
Noncompliance- Fees, p. 1721 
and other rules - Fee Schedule - Hours, Credits 
and Carry Over - Accreditation and Standards 
Reporting Requirements - Noncompliance - Annual 
License Renewal, p. 231, 479 

(Building Codes Bureau) 
8.70.101 and other rules - Incorporation by Reference of 

Building Codes - Extent of Local Programs 
Plumbing Fixtures - Permits - Standards - Fees 

8.70.1401 
Recreational Vehicles, p. 1725 
Application for Fireworks Wholesaler Permit, 
p. 1735 

(Passenger Tramway Advisory Council) 
8.72.101 and other rules- Tramway Rules- ANSI Standards, 

p. 1159. 1621 
(Bureau of Weights and Measures) 
8.77.101 Scale Pit Clearance, p. 196, 589 
(Milk Control Bureau) 
8.79.301 Licensee Assessments, p. 56, 310 
(Financial Bureau) 
8.80.501 Application for Satellite Terminal Authorization, 

p. 1527' 1968 
(Board of Milk Control) 

8.86.301 

22-11/27/87 

Notice of Public Hearing for a Statewide Pooling 
Arrangement With a Quota Plan as a Method of 
Payment of Milk Producer Prices, p, 1737 
Formula for Fixing the Class I Producer Price, 
p. 235 
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Special Wholesale Prices and Formulas for Fixing 
the Class II and III Producer Prices, p. ~02, 881 

(State Banking Board) 
I Emergency Rule - Chartering of State Banks 

8.87.203 
Without Notice, p. 1065 
and other rule - Application Procedure for a 
Certificate of Authorization for a State 
Chartered Bank - State Bank Organized for Purpose 
of Assuming Deposit Liability of Any Closed Bank, 
p. 1529, 1970 

(Local Government Assistance Division) 
T Administration of the 1987 Federal Community 

I-IIT 

8.94.101 

Development Block Grant (CDBG) Program, p. 357, 
1207 

of Approval and Administration of Contracts 
Audits of Local Government Units, p. 1745, 480 
Minimum Contents of Local Subdivision Regulations 
Adopted Under the Montana Subdivision and 
Platting Act, p. 1742 

(Montana Economic Development Board) 
R.97.j08 Rates, Service Charges and Fee Schedule - Rate 

8.97.402 

8.97.409 
8.97.802 

Reduction Fee, p. 1998, 202 
and other rules - Criteria for Determining 
Eligibility - Bonds and Notes of Board - Loan 
Loss Reserve Account for the Instate Investment 
Fund - Application and Financing Fees, Costs and 
Other Charges - Taxable Revenue Bond Program 
Terms, Interest Rates, Fees and Charges 
Application Procedure to Become a "Certified" 
Montana Capital Company - Application . Procedure 
to Become a "Qualified" Montana Capital Company, 
p. 636, 1070 
Economic Development Linked Deposit Program, 
p. ~05, 1210 
Loan Participation -Working Capital, p. 1609 
and other rules - Definitions - Applications 
Tax Credi~s, p. 1874 

(Hard-Rock Mining Impact Board) 
8.1D4.203A Definitions, p. 1161, 1781 
(Aeronautics Division) 
8.106.602 Liability Insurance Requirements, p. 812, 1344 
(Board of Housing) 
8.111.202 Meetings of the Board of Housing, p. 240, 483 
(Montana Science and Technology Development Board) 
8.122.101 and other rules - Investments by the Board, 

p. 2018 
(Video Gaming Control Bureau) 
I-III and other rule - Emergency Rules - Licensing 

I-VIII 
Video Gaming Machines, p. 1067 
and other rules - Licenses and Software 
Specifications for Video Gaming Machines - Policy 
- Definitions - Application for License 
Licensee Qualifications - Denial - Judicial 
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Review - Quarterly Reporting Requirements 
Record Retention Requirements - General 
Specifications for Machines - Software 
Specifications - Restrictions - Prohibited 
Machines - Possession of Unlicensed Machines 
Location - Approval by Department - Repairing 
Machines - Inspection and Seizure 
Transportation - Registration of Manufacturers, 
Suppliers or Distributors, p. 1258, 1972 

(Montana State Lottery Commission) 
I-XXXIII Operations of the Montana State Lottery 

Commission, p. 407, 883 
8.127.1201 Prizes, p. 1279 

~~~~~!!2~L-I~~~~_l~ 

(Superintendent of Public Instruction) 
I-III Special Education Transportation, p. 1003, 1383 
I-IX Establishment of Clearing Accounts for Use in 

School Districts, p. 1745 
10.43.101 and other rules -Operation of Postsecondary 

Vocational-Technical Centers, p. 1743 
(Board of Public Education) 
I Student Transportation for the Montana School for 

the Deaf and Blind, p. 1372 
10.55.405A Gifted and Talented, p. 130, 591 
10.57.102 and other rules - Definitions - Correspondence, 

Extension and Inservice Credit - Reinstatement -
Class 1 Professional Teaching Certificate - Class 
2 Standard Teaching Certificate - Class 3 
Administrative Certificate, p. 130, 591 

10.57.601 and other rules -Request to Suspend or Revoke a 
Teacher or Specialist Certificate: Preliminary 
4ction - Notice and Opportunity for Hearing Upon 
Determination that Substantial Reason Exists to 
Suspend or Revoke Teacher or Specialist 
Certificate - Hearing in Contested Cases - After 
Hearing by Member of Board/Hearing Examiner/Board 
of Public Education - Appeal from Denial of a 
Teacher or Specialist Certificate 
Considerations Governing Acceptance of Appeal 
Hearing on Appeal, p. 515, 1211 

10.64.301 and other rules - Minimum Standards for School 
Buses, p. 1752, 104, 158 

(Montana State Library Commission) 
10.101.101 and other rules -Montana Library Services 

Advisory Council - Library Services and 
Construction Act (LSCA) Grants, p. 302, 1622 

10.101.203 and other rules- Organizational and Procedural 
Rules - General Policy and Public Library 
Development, p. 283, 741, 1624 
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I-VIII 

I-VIII 

I-VIII 
I-XIII 

I-XXVI 

11,7.501 
~6.5.922 

I 

I-VII 

I-VIII 
12.6.701 

12.6.703 

12.6.901 

12,6.901 

1?..6.901 

I 

I-XLIX 

16.6.301 

16.8.70~ 

16.8.820 
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Designation of Local Services Areas and Local 
Youth Services Advisory Councils, p, 1382, 178~ 
Confidentiality of Case Records Containing 
Reports of Child Abuse and Neglect, p, 949, 1980 
Temporary Rules - Youth Placement Committees, 
p, 1163, 1556 
Youth Placement Committees, p, 1169, 1625 
Procedures for Rulemaking - Declaratory Rulings -
Contested Case Hearings, p, 1374, 1782 
Licensing Requirements for Youth Detention 
Facilities, p. 2037 
Foster Care Review Committees, p, 1879 
Child Day Care Centers, p, 1175 

Exclusion of Certain Flotation Devices from the 
Statutory Definition of "Vessel", p. 307, 889 
Collection of Fees for Costs Associated with 
Preparation of Environmental Impact Statements, 
p, 359, 886 
Rules Regulating Fishing Contests, p, 959, 1627 
Personal Flotation Devices and Life Preservers, 
p. 308, 1072 
Limit the Requirements For Fire Extinguishers on 
Small Motorboats and Vessels, p. 363, 1073 
Establishing a No Wake Speed on Portions of 
Harrison Lake, p, 242, 1557 
Prohibiting Motor or Engine Operated Vessels on 
the Bighorn River from Afterbay Dam to the 
Bighorn Access Area, p. 244, 1480 
Water Safety Regulations - Closing Crystal Lake 
in Fergus County to Motor-Propelled Water Craft 
and to Establish a No-Wake Speed Limit on 
Portions of Lake Kookanusa on Cripple Horse Bay, 
p, 955 

Licensing and Certification of Hospitals 
Hospital Protocols for Organ Procurement, 
p, 138~. 1786 
and other rules - Control Measures to Prevent the 
Spread of Communicable Diseases, p, 816, 964 
and other rules - Records and Statistics - Birth 
Certificates - Marriage Applications - Death and 
Fetal Death Certificates, p. 997, 1481 
and other rules - Air Quality - Testing and Air 
Quality Permits, p, 2000, 159 
Air Quality Standards for sulfur Dioxide, p. 742, 
815, 1~82 
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16.20.210 
16.32.101 

16.35.102 

16.44.102 

16.44.102 

16.44.103 

I 
I 
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and other rules - Amendment of federal 
Rule Presently Incorporated by Reference, 
frequency of Bacteriological Sampling, p. 
and other rules - Review of Certificates 
for Health Care facilities, p. 641, 1074 

Agency 
p. 744 
58' 31 1 
of Need 

and other rules - End-stage Renal Disease 
Application Procedures - Benefit ~eriods - Non­
financial Eligibility Requirements - Eligible 
Services and Supplies - Non-eligible Services 
Conditions on Paying Claims, p. 1387, 1790 
Hazardous Waste - Consolidation and Updating 
Incorporations by Reference of federal Agency 
Rules Contained in Chapter 44 of Title 16 of the 
Administrative Rules of Montana, p. 1, 203 
and other rules -Hazardous Waste Management, 
p. 417, 775 
and other rules - Hazardous Waste Management 
federal Regulatory Changes Pertaining to Closure 
and Post-closure Requirements - Access to Public 
Records - Transfer facilities - Commercial 
Transfer facilities Holding Hazardous Wastes for 
Ten Days or Less, p. 1881 
and other rules - Bazardous Waste Management 
Permitting - Counting Hazardous Wastes 
Requirements for Recycled Materials 
Incorporating Appendices - Redefining Generator 
Categories - Creating Requirements for 
Conditionally Exempt Small Quantity Generators 
Registration and fee Requirements for Generators 
and Transporters - Accumulating Hazardous Wastes 
- Annual Reporting, p. 60, 255 

Special Vehicle Combinations, p. 747, 1484 
Display of Monthly or Quarterly GVW Fee Receipts, 
p. 1000, 1483 

I~~!II~!I~~~L_~~pa~~~~~t-~fL-I~~~~s~ 

20.3.202 

20.14.106 

20.25.101 

and other rules - Certification and Evaluation of 
Alcohol Programs, p, 1906 
Admission Criteria to the Montana Center for the 
Aged, p. 246, 484 
and other rules - Revision of the Board of 
Pardons Rules, p. 753 

~~~!I~~L_~~~~~~~~~~~fL-I~~~l 

I-II Exemption from the Seatbelt Use Act, p. 2058 
I-XIX Implementation of the Victims Compensation Act by 

the Crime Victims Unit and Division of Crime 
Control, p. 1391 , 1793 
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23-3-118 

23-3-133 

23-3-301 

I-VIII 
I-XII 

-2207-

and other rule - Vision Tests - Vision Standards 
for Driver Licenses, p. 1002, 1611 
and other rules - Licensing of Commercial Motor 
Vehicle Operators, p. 1399 
and other rules - Highway Patrol Qualifications 
and Procedures, p. 1748 

New Horizons Program, p. 1005, 1486 
Mediation of Workers' Compensation Disputes, 
p. 454, 890 

24,16.9007 Annual Adoption of Prevailing Rate of Wages, 
p. 1177, 1633 

(Human Rights Commission) 

I-IX 

24.9.1107 
(Workers' 
I 

I 

I 

I 

I 

I 

I 
I-II 
I-IV 
24,29.702A 
2IJ.29.705 

24.29.3801 

I 

Notice of Hearing and Petition for Declaratory 
Ruling - In the Matter of Application of the 
Missoula Community Hospital, as to Whether it May 
Employ Only Males as Orderlies, p. 2060 
Sex Equity in Education under the Montana Human 
Rights Act, p, 1663, 312 
and other rules - Procedures for Investigation 
and Conciliation of Complaints Filed with the 
Commission - Pre-hearing Procedures, p. 431, 1088 
Age Discrimination in Housing, p. 1094 

Compensation Division) 
Temporary Rule - Impairment Rating Panel, p. 660, 
1084 
Temporary Rule - Distribution of Benefits from 
the Uninsured Employers Fund, p. 662, 1083 
Distribution of Benefits from the Uninsured 
Employers Fund, p. 1532, 1991 
Impairment Rating Dispute Procedure, p. 1534, 
1985 
Security Deposits of Plan Number Two Insurers, 
p. 1549' 1992 
Time Limits for Administrative Review and 
Contested Case Hearings, p. 668, 1212 
Rates for Hospital Services, p. 1918 
Temporary Rules - Rehabilitation, p. 664, 1086 
Rehabilitation, p. 1536, 1988 
and other rules - Self-Insurers, p. 1549, 1920 
and other rule - Corporate Officer Coverage Under 
the Workers' Compensation Act, p. 670 
Attorney Fee Regulation, p. 2050, 323 

and other rules - Federal Farm Compliance Program 
- Fee Schedule - Definitions - Rental Rates 
Lease and License Reports and Renewal 
Assignments - Subleasing - Pasturing Agreements -
Cancellation of Lease or License - Mortgages and 
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32.3.104 
32.3.216 
32.3.219 

32.3.401 

32.3.1203 

32.8.202 

I-XXII 

(Board of 
36.12.101 

36.20.101 

(Board of 
36.21.415 

(Board of 
36.22.501 

-2208-

Pledges, p. 1281 
and other rule - Remining Under the Montana Strip 
and Underground Mine Reclamation Act, p, 2063 

Subject Diseases or Conditions, p. 1293 
Equine Quarantine Stations, p. 1288 
Protecting Montana Swine Industry Against 
Importation of Disease, p. 1291, 1994 
and other rules - Clarifying Authority for 
Control of Brucellosis - Affected Herd Owner 
Rights and Obligations, p. 1295 
and other rules - Updating Rabies Procedures, 
p. 1930 
and other rule - Milk Freshness Dating 
Clarifying Responsibilities, p. 88, 698 

Montana State Veterans Cemetery, p, 2053, 776 

Natural Resources and Conservation) 
and other rules - Definitions - Forms 
Application and Special Fees - Issuance of 
Interim Permits, p. 857, 1560 
and other rules - Weather Modification 
Regulation, p. 863, 1561 

Water Well Contractors) 
and other rules - Fee Schedule - Monitoring Well 
Constructor Licenses, p. 1180, 1635 

Oil and Gas Conservation) 
and other rule - Location Limitations - Plugging 
and Abandonment Procedures of Seismic Shot Holes, 
p. 520, 1095 

~~~~l~~ERV~£!_~~~~LAII~~L-~~~~rt~~~~£~I~tl~38 

38.3.704 and other rule - Filing by Motor Carriers of 
Proof of Insurance, p. 874, 1345 

38.4.120 and other rules -Intrastate Rail Rate 
Proceedings, p. 135, 699 

38.5.1801 and other rules -Prohibiting the Nonessential 
Use of Natural Gas for Outdoor Lighting, p. 1616 

38.5.2502 Responsibility for the Expense. of Maintaining 
Water Utility Service Pipes from the Water Main 
to the Consumer's Property Line, p. 1614 

22-ll/27/87 Montana Administrative Register 



I 

I 

I 
I 

I 
I 
I 

I 

I 

I 
I 
I 
I-III 
I-IV 
I-V 

I-VII 

I-VIII 

I-X 

I-X 
I-XI 
I-XI 

I-XI 
I-XI 

I-XIII 

I-XIV 

42.6.101 

42.11.104 

42.11.201 

42.12.128 

42.13.105 
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Clarification of Exception to Tax Levy Limit for 
the Property Assessment Division, p. 2071 
Motor Fuel Tax - Cardtrol Compliance and 
Administration,· p. 1008, 1565 
Exempt Retirement Limitation, p. 1186, 1801 
Income Tax Deduction for Household and Dependent 
Care Expenses, p, 1188, 1642 
Capital Gain Exclusion, p. 1190, 1640 
10% Income Tax Surtax, p. 1192, 1639 
Motor Fuel Tax Bonds - Problem Accounts, p. 1196, 
1651 
Severance Tax - Stripper Exemptions, p. 1198, 
1650 
Temporary Rule 
Exemption in 
p. 1200, 1563 

- Severance Tax 
Excess of Actual 

- Stripper 
Production, 

Small Business Liability Funds, p, 1750 
Definition of Earned Income, p. 1943 
Surtax on Corporations, p. 1951 
Withholding Tax-Lien-Affidavit, p. 1194, 1643 
Operating Liquor Stores, p. 1183, 1798 
Corporation License Tax Exemption for Research 
and Development Firms, p, 1450, 1802 
Airline Regulations for Corporation License Tax, 
p. 2073 
Purchasing and Distribution of Liquor and Table 
Wine Products, p, 1932 
Tertiary Production for Natural Resource and 
Corporations Tax, p, 1422, 2091 
Dangerous Drug Tax Act, p, 1433, 2093 
Temporary Rules - Accommodation Tax, p, 674, 1097 
Temporary Rules - Light Vehicle and Motorcycle 
Tax, p. 678, 1106 
Accommodations Tax for Lodging, p. 1020, 1637 
Water's Edge Election for Multinational 
Corporations for Corporation Taxes, p. 1945 
Light Vehicle and Motorcycle Tax - Personal 
Property Tax, p. 1014 1 1646 
Administrative Income Withholding for 
Support, p. 90, 328 

Child 

and other rules - Scale of Suggested Minimum 
Contributions for Child Support, p. 1941 
Retail Liquor/Wine Price Restructuring, p. 1952, 
705 
and other rule - Montana Liquor Vendors and 
Representatives, p. 1441, 1795 
and other rule - Catering Endorsements 
Permissible and Prohibited Activities Regarding 
Selling Beer in Grandstands, p, 876, 1491 
Applicability of Licenses - Premises Defined 
Gold Course Exception - Portable Satellite 
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42.15-311 

42.17.105 

42.17.105 

42.17.105 
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1.2,419 

1.2.421 

44.9.202 
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Vehicle, Movable Devices, p. 756 
Beer Wholesaler and Table Wine Distributor 
Recordkeeping Requirements, p, 754, 1213 
and other rule - Withholding from Retirement Plan 
Benefits, p. 1430, 1752 
Temporary Amendment - Computation of Withholding, 
p. 672, 1112 
Computation of Withholding - Income Tax, p. 1029, 
1564 
Computation of Withholding - Income Tax, p. 1953 
Reporting Requirements for Withholding Taxes, 
p. 98, 329 
Withholding Allowance Review Procedures, p, 683, 
1113 
and other rules - Classification of Nonproductive 
Patented Mining Claims and Nonproductive Real 
Property, p, 758, 1214 
and other rules - Temporary Rules - Severance Tax 
- Stripper Well and New Well Incentives, p. 1010, 
1489 
and other rules - Severance Tax - Stripper Well 
and New Well Incentives, p, 1031, 1647 
Personal property Tax and overpayment Refunds for 
Public Contractors, p, 1438, 1803 

and other rule - Fees and Format for Filing 
Notice of Agricultural Lien and Certificate of 
Information Obtained by Public Access, p, 1553 
and other rules - Temporary Rules - Rule Types 
and Their Location - Updating Procedures, p. 685, 
1114 
and other rule - Removal of Repealed Rules from 
ARM - Official Report of the Recodification of 
Title, p, 1299, 1652 
1988 Scheduled Dates for Filing and Publication 
of the Montana Administrative Register, p, 2080 
and other rules - Subscription to the ARM - Cost 
- Agency Filing Fees, p. 1956 
and other rules - Procedures for Conducting 
Elections by Mail Ballot, p. 1753 

SO£!!~_A~~~~~!~!bl!A!!ON_§~~Y!£~~~2~~~~~~~~~L-!!~!~~2 

I 

I-II 

I-III 

I-IV 

22-11/27/87 

Food Stamp Employment and Training Program, 
p. 153, 330 
Inpatient Hospital Reimbursement System Based 
Upon Diagnosis Related Groups (DRGs) for Montana 
Medicaid Program, p. 1304 1 1658, 1804 
and other rules - Organ Transplantations, 
Transportation and Per Diem, p. 574, 907 
Medicaid Reimbursement for Services of Nurse 
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46.15.1501 
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46.12.401 
46.12,503 
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46.12.5011 

46.12.514 

46.12.525 

46.12,526 

46.12.532 

46.12.555 

46.12.1005 

46.12.1201 
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Specialists, p, 1331 
and other rules - Transfer of rules from the 
Community Services Division to the Department of 
Family Services, p. 1492, 1653 
and other rule - Adminsitrative Fair Hearings, 
p. 2082 
and other rules - Program for Persons with Severe 
Disabilities, p, 524, 1115 
AFDC Protective and Vendor Payments, p. 10, 204 
Policy of the AFDC Emergency Assistance Program 
to Not Pay Recipient's Taxes, p. 248, 780 
and other rules - Medicaid Coverage of Pregnant 
Women - Medicaid Coverage of Eligible Individuals 
Under 21 Years of Age, p. 1300, 1655 
AFDC Table of Assistance Standards, p. 760, 1215 
Adoption of Amendments to Federal Agency 
Regulations Pertaining to the Food Stamp Program, 
p. 152 
and other rule - Electronic Media Claims 
Submission in the Medicaid Program, p, 551, 894 
Medicaid Reimbursement for Multi-source Drugs, 
p. 1958 
and other rules - Medicaid Optional Services, 
p. 461) 
and other rule - Nurse Specialists Services 
Provided - Services Not Provided by Medicaid 
Program, p. 1331, 1688 
and other rules - Medicaid Optional Services and 
Co-payments, p. 560, 895, 1334 
and other rules - Inpatient Psychiatric Services, 
p. 554, 900, 1116 
and other rules - Medicaid Sanctions, p. 1062 
and other rule - Inpatient Hospital Services 
Definitions - All Hospital Reimbursement 
General, p. 1304, 1658, 1804 
Mandatory Screening and Authorization of 
Inpatient Hospital Services, p. 558, 905 
Inpatient Hospital Services, Requirements 
Length of Stay - Authorization, p. 1762 
and other rules - Early Periodic Screening 
Diagnosis and Treatment (EPSDT), p. 12, 205 
and other rules - Outpatient Physical Therapy 
Services, p. 145, 331 
outpatient Physical Therapy Services, p. 1329, 
2094 
Reimb~rsement for Speech Pathology Services, 
p. 8' 207 
and other rules - Personal Care Attendant 
Services, p. 197, 372 
Transportation and Per Diem, Reimbursement, 
p. 2057' 161 
and other rules - Nursing Home Reimbursement, 
p. 531, 913 
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and other rules - Reimbursement for Physician 
Services, p. 1035, 1496 
Eligibility Determinations for Medical Assistance 
- Transfer of Resources, p. 365, 710 
and other rule - Non-institutionalized SSI­
related Individuals and Couples, p. 6, 208 
Cost of Living Increases in Medically Needy 
Income Standards, p. 2084 
Medically Needy Income Standards, p. 878, 1346 
Medically Needy Income Standards, p. 2004, 163 
Medically Needy Income Standards - Eligibility 
Requirements, p. 1764 
and other rules - Establishment of a Percentage 
of Income Plan (PIP) In Ravalli County, p. 1757 
Low Income Energy Assistance Program, p. 1454, 
1805 
Low Income Energy Assistance Program (LIEAP) 
Supplemental Assistance, p. 375 
Eligibility Determinations for General Relief 
Assistance, p. 527, 1117 
Structured Job Search and Training Program, 
p. 529, 927 
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