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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORY THE MONTANA SCIENCE AND TECHNOLOGY DEVELOPHMENT BOARD

NOTICE OF PUBLIC HEARING

ON PROPOSED NzwW RULES, PRO-
POSED AMENDMENT OF RULES AND
PROPOSED REFPEAL JF RULES
PERTAINING TO INVESTMENTS BY
THE MONTANA SCIENCE AND
TECHNOLOGY DEVELOPMENT BOARD

In the matter of the proposed
adoption of new rules, amend-
ment of rules 8,122,101 and
8.122,203 and repeal of rules
pertaining to invesiments by
the Montana Science and Tech-
nology Development Boeard

e e e e e e

TO: All Interested Persons.

1. On December 4, 1987, at 10:00 a.m.,, & publlc hearing
will be held at the office of the Commissioner of Higher
Education, 33 South Last Chance Gulch, Helena, Montana, In the
conference room, to conslder the proposed adoptlion, amendment,
and repeal of rules pertaining to Ilnvestments by the Montana
Sclence and Technology Development Board,

2. 'The rules proposed to be repealed, ARM B8.122,301,
8,122,302, 8,122.303, 8.122.304, 8,122.305, 8.122,306,
§.122.307, 8.122,308, 8.122.309, 8.122,310, 8.122.316,
8,122,317, 8.122.318, 8,122.319, 8.122.320, 8,122,321,
8.122.322, 8,122.323, 8,122,324, 8.122.325, 8.122.331,
8.122.332, 8.122,333, 8.122.334, 8,122,335, §8.122.336,
8,122,337, 8.122.338, 8.122.339, 8.122.340, B.122,346,
8,122,347, 8,122.348, 8.122.349, 8,122,350, and 8.122.351, can
he found on pages 8-4755, 8-4756, B8-4757, 8-4761, 8-4762,
8-4763, B-4767, 8-4763 and 8-4773 of the Administrative rules
of Montana.

3. The rules as proposed to be amended willl read as
follows:

"8,122,101 ORGANIZATIONAL RULE (1) The Montana science
and technology development board ("board") was created in 1985
by sectlon 2-15-1810, MCA.

{(2) The board consists of 15 members appolinted by the
governer In  the manner prescribed in sectlon 2-15-124, MCA.
By statute the board must be chosen from people wlth broad
interest and experience 1in sclence and technology and the
application of such 1Interest and experlence to economle
development in Montana. At least 11 members of the board must
be from the private sector,

(3) The board is attached to the department of coumerce
("department") for administrative purposes, The department
selects, preserloes the duties for, and supervises staff to
administer board activities.

(4) The board is designated a quasi-judicial board for
purposes of section 2-15-124, MCA, except that section
2-15-124(1) does not apply.

£53- -Ingnirtes-regarding-the-borrd;-tnetuding-a—~tiat--of
tE3--memberas;--may-~be--addressed--go--the-Montana-Setence-and
Pechnotogy-Pevelopment-Board;-Pepartment-of -Gommerce;--Capitol
Seatteny-Hotenas-Mentanas"
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Auth: 90-3-203, MCA Auth Extenslon, Sec, 25%., Ch. 461,
L. 1987, Eff, 4/13/87 Imp: 90-3-203, MCA

"B,122.203 DEFINITIONS As-used-in-these--rules;--untess
the--econtext-or-subject-matser-ctearty-requires-otherwiae;-the
fotiowing-words-and-phreses-have-the-following--meantngast~--In
additlion fo the definitions set forth in section 90-3-102 and
90-3-003, MCA, the following definitions shall apply for
purposes of these rules.

(1) Uhdmintstrateri-means-the-——peraon--setected--by-——the
department-~-~to---admintster-—-bechnology--tnvestments--or~<his
destpnees "Act" means the provislons of Title 90, Chapter 3,
MCA.

(2) ™M"Alliance"™ means the Montana Sclence and_ Techhologpy
Alliance, whiech 1s the adminlistrative unlt of the department
of commerce responsible for the daily administration of the
programs of the board.

€£7(3) UBeardi-means-the-Monsana-sctence-and--technotogy
developmenb-borrd-created-by-scetion-2-15-1810;-M68ks "Capital
company" means a certified Montana capital company.

€37 (4) UPepartment®-mesna-_tre—-departmenc--of--commerce
ereated--by--acetion--2-15-3801;-MBAs~-"Company" means a firm,
partnership, corporation, assoclation or other entity
authorized to eonduct business in the state of Montana.

€33 (5) TExecutive committee" means the  committee
composed of board members and appointed by the board chairman
which makes recommendations to the board as to the fundlng of
technology development prolects and the general conduect of
board business.

53---Uinvestment~-agreementi-~menns-~the--Final---format
agreement--between--the--board-and-an-appltiecant-for-technotogy
investmenss

(6) "Portfolio company" means a seed, start-up or an
expansion stage company which has received & technology
investment from the board or from a capltal company pursuant
to the provisions of this act and these rules.

(7) '"Feehnotegy-develepmenb-profeeti-means--an--activity
deaigne&———to—w-diaeever————deveiep~-——Eruncfer;—~ub&}+zc-——or
eommerciaiize-—new—-ecchno}egy*—in--order——b0m~aErcngEhen—-and
enhanee---economtc--devatopment--in--Mensanas-~--"Research and
development committee" means the committee composed of board
members appointed by the board chalrman which makes
recommendations to the board as to the need for and funding of
applied research and development, research capability
development and technology transfer proJects and technical
asslstance actlvities.”

(8) tPechnotsgy-tnvestmenti-means-gn-award-of-funds~-Ffor
a---technelogy--development-~project--to-—-atimuiate~-Monsanals
econemys--Peehnotogy-tnvestmenta-ere-not-investments~of-publte
funds-for-purposes-of-Artitcte-¥iti;-acetton-13;-0f-che-Montana
Senasitutions;-or-Titte~-1E;-Chapter-6;-Montana-Gode-—-annotateds
rerating--go--the--untfied-investment-of-pubtic-funda;-but-are
Investmenta--of--public-—-ressurecs—--intended---te-—--cncounrage
technotogteatty-based-ceconomte-devaltopment-that-may-avenkustiy
reautting-a-finanetat-return-on-these-investmentsy-—-"Research
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and _development project" includes projects which fall into the
categorles of regearch capabllity development, applied
research and technology transfer and technical asslstbance.

(9) TYeehnotegy-sransfer-commitecel-means-the--commictae
eemponcd--of-board-members-and-appointed-by-the-board-chatrman
whieh-makes-recommendattons-ta-the-boprd-pa-to--she--need--for
and--funding--of--technotogy--kranafer--profecta-and-sechnteal
assiatance-acktvittenss--"Seed capltal #investment commlittee”
means the committee composed of board members appointed by the
board chalrman which makes recommendations to the board as to
the need for and funding of direct seed capital technology
investments and investments in Montana capital companles.

(10) "Seed capital technology investments" means
technology investments in seed, start-up, and expanslion
capital projects."

(11) "State" means the state of Montana."

Auth: $0-3-203, MCA Auth Extension, Sec. 25, Ch, 461,
L., 1987, Eff. 4/13/87 Imp:  90-3-203, MCA

4, The proposed new rules will read as follows:

"I, TYPES OFf PROJECTS (1) The board makes technology
investments and provlides related assistance to projects in
four program categorlies. These categories include:

(a) seed capital awards for development and
commerclalization of new products and processes;

(b) research capability development;

(e¢) technology transfer and technical asslstance; angd

(d) applled technology research.

(2) As required by section 2-4-305, notice 1s hereby
given that (1) above repeats 90-3-203(3), and is included in
this rule to provide full notification to applicants
concernlng the scope of the board's investment programs.,”

Auth: 90-3=~203, MCA Auth Extenslion, Sec. 25, Ch. 461,
L. 1987, Eff. 4/13/87 1Imp: 90-3-203, MCA

"IT1. TARGET TECHNOLOGIES (1) Priority for investment
shall be given to those technology development projects
described in section 90-3-203, which incorporate advanced or
innovative technologles, and Inveolve, but are not limited to,
one or more of the following target technologles:

(a) mineral technology;

(b) agricultural technology;

(¢c) forestry technology;

- (d) energy technology;

(e) materials sclence;

(f) 1information sclences;

(g) blotechnology; and

(h) milcroelectronics and computer sclences,"

Auth: 90-3-203, MCA Auth Extenslon, 3ecz. 25, Ch, 461,
L. 1987, Eff. 4/13/84 Imp: 90-3-203, 90-3-402, MCA

"ITT. SEED, START-UP AND EXPANSION CAPITAL PROJECTS -
BLEMENTS ~ GOALS - OBJECTIVES (1) Seed capital technology
investments are made directly by the board In seed, start-up
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and expansion capltal projects and by c¢apital =zompanles in
which the board has made an investment,

{(2) The goal of this program 18 to assist In the
acceleration of development of technology Iin the state by
providing a source of risk capital to the technology-based
entrepreneurlal sector of Montana's economy.

(3) The objectives of this program are as follows:

(a) to provide investment and follow=along management
support for seed, start-up and early expanslon stage
entrepreneurial companies in the state which are attempting to
develop products and/or processes based on innovative and
advanced technologles;

(b) to stimulate the formation of addlitional private
sector risk capltal by Investing 1n capltal companies which
can in turn provide investment capital for technology-based
companles; and

(c) to provide a 1llaison between entreprensurlal
companies 1in the state and out-«of-«state venture investors in
an effort to enhance the pool of expansion capltal avallable
to technology-based companiles in the state."

Auth: 90-3-203, MCA Auth Fxtenslon, Sec. 25, Ch. 461,
L. 1987, Eff. 4/13/87 1Imp: 90-3-203, 90-3-~402, 90-3-415, MCA

"IV, RESEARCH CAPABILITY DEVELOPMENT - ELEMENTS -
GOALS -~ OBJECTIVES (1) Technology Investments in this
program are made to flnance 1individual research capability
development projects and to support advanced technology
centers of excellence,

(2) The goal of this program 1s to slgnificantly upgrade
existing research capabilities within the state's research and
development institutions and organlzations so as to enable
them to produce results that can substantially enhance
technology development projects for the state's economy,

(3) The objectives of this program are to;

(a) provide financial support for the development of
world-class research capabilities within the state's
universlity system through the acquisition of faclilitles,
equilpment, and/or personnel whlch wlll result in such
improvement;

(b) support the c¢reatlion of a series of advanced
technology centers of excellence which will institutionaligze
cooperative arrangements between the public and private
sectors and which wi1ll signiflcantly build on existing
research and development capabilities so as to stimalate
in-state economiec development; and :

(¢) create a mechanism for producing research which may
be steadily transferred to the private sector for
conmerclalization.”

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch, 461,
L. 1987, Eff. 4/13/87 1Imp: 90-3-203, 90-3-402, MCA

"V, TECHNOLOGY TRANSFER AND TECHNICAL ASSISTANCE -
ELEMENT3S - GOAL3 = OBJECTIVES (1) Technology lnvestments in
this program are made to support a technology business
incubator network designed to provide ready access to
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professional sarvices and support for technology~based sced
and start-up entrepreneu~ial companies; a technology
information clearinghouse; technology transfer projects sought
from Montana's university systam; a series of entrepreneurial
and investient capltal conferences which facllitate contact by
Montana entrepreneurs with interested investors, other sources
of capital, and sources of professional expertise; tachnology
transfer projects which have the potential to lmprove economic
profitabllity and productivity through the application of new
technology to new or exlsting problems confronting business
develcopment in Montana.

(2) The goal of this program i3 to support the fransfer
of technology research from the laboratory to the marketplace
and to provide better access to business development
asslstance for 8seed and start-up buslnesses commercializing
advanced technology products.

(3) The objectives of thils program are to:

(a) ald in the development of an incubating process
which will provide assistance to new technology-based
pusinesses in achleving commercial success;

(b) 1dentify and facllitate the transfer of applied
research from the laboratory to companies 1nterssted in
commercializing such research;

(c) provide a clearinghouse for information relating to
technology development, business development, and research
capabllities to researchers and entrepreneurs in need of such
support,; and

(d) gather and disseminate  information regarding
research, technology, and business development in Montana in
the form of conferences and forums to Llnterested researchers
and entrepreneurs.”

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch, 461,
L. 1987, Eff., 4/13/87 1Imp: 90-3-203, 90-3-402, MCA

"VI. APPLIED TECHNOLOGY RESEARCH - ELEMENTS - GOAL -
OBJECTIVES (1Y Technology 1Investments 1n thils program are
made 1in individual applied . technology research product
development projects leading to eventual commercialization and
production. Technology investments are made 1ln projects
sponsored by private industry, universitles, colleges and
other research and developnent organlzations and which have
the prospects for leadlng to a product or process Iintended for
eventual commerclalization and production in the state.

(2) The goal of this program is to provide flnancial
support to individual research projects which have signifilcant
potential to advance the state of technology development In
the state and to be readily commercialized upon completion of
the research phase.

(3) The objectives of this program are to:

(a) provide financlal support for projects whlich bulld
upon existing research and development strengths la the state;
and

(b) insure whenever possible that research results
obtained through board 1nvestment are commerclalized as
quickly as possible.,”
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Auth: 90~3-203, MCA Auth Extension, Sec. 25, Ch. 481,
L. 1987, Err, 4/13/87 Imp: 90-3-203, 90-3-402, MCA

"VII, CRIUERIA FOR TECHNOLOGY INVESTMENTS

(1) Technology Investments 1ncluding but not limited to
those made from money 1in the technology development account
may be made only upon a favorable determination by the board
of:

(a) the relevance of the proposed technology development
projeet to the purpose of the act and 1ts baslis on innovative
and/or advancoed tecnhnology;

(b) the prospects for collaboration on the project
batween publle and private sectors of the state's economy 1In
the target technologies as set forth 1n rule II;

(e) the prospects for achiaving commerclal success in
seneral and for creating algniflcant numbers of new Jobs In
the state in particular;

(d) the quallty of the specifie product and business
development methodology proposed;

(e) the sultability of any proposed mllestone for
evaluating progress of technology development project results;
and

(f) the avallability of matching funds required under
90-3-301(2),

(2) 1In this evaluation process, the board shall consider
the investment's:

(a) Jjob creation potential;

(b) potentlal benefit for existing industry;

(c¢) potential for creating new industry; and

(d) involvement of existing 1nstitutional research
strength or whether 1t 1involves a newly targeted technology
area with development potentilal,

(3) Each return-on-investment agreement for all
technology investments including but not limlted to those made
from money in the technolegy development account shall:

{a) require perilodic, financial and progress reports
concerning the technology d:.’/elopment project; and

(b) require the technology development project to be
conducted In the state.

(4) Technology investments made from the technology
development account may only be made after the board makes the
findings and deteramlnations regquired by (1) and (2) above.

(5) As required by section 2-4-305, notice 1s hereby
given that (1), (2) and (3) above repeat 90~3-413 and are
included 1in thls rule to provide full notiflecation to
applicants of the criterla that w111 be applied by the board
prior to making a technology lnvestment."

Auth: §0-3~203, MCA Auth Extension, Sec. 25, Ch. 461,
. )1987, Eff, 4/13/87 Imp: 90-3-203, 90~3-402, 90-3-413,
MCA

"VIII., SEED CAPITAL TECHNOLQGY INVEIZTMENTS = SIZE AND
TYPES (1) The board makes technology Investments in seed,
start-up and expansion stage capital proJects attempting to
commercialize technology-based prcducts and processes, and 1n
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capltal companles for management of lnvestments having primary
emphasis in start-up and expanslon stage capltal projects.

(2) The board's investments generally range from $10,000
to $300,000, depending on the development stage of the company
and the uses of proceeds of the 1investment, The board
generally reserves simllar amounts of additional capital in
order to partielpate 1n subsequent rounds of financing for
seed stage portfollo companies,

(3) The board's due dillgence investments generally do
not exceed $20,000.

{U) The board's Investments are generally made for
working capital and operating expenses related to product
development and early stage manufacturing.

(5) "The board dees not invest 1n real estate acqulsition
or development.

(6) The board generally makes lnvestments with maturity
dates of five to seven years,

(7) The board may make a direct investment in any seed
stage company. The board may make a direct investment in any
start-up or expanslon stage capltal projects only after timely
notiflcatlon 1in wrlting to all existing capltal companles of
the opportunity to invest in such projects.

(8) The board's 1nvestment In a capital  company
typlcally ranges from $500,000 to $1,000,000.

(9) The board invests only in a capital company that
agrees to apply the lnvestment crlterla set forth in rules VII
and IX for its investments,"

Auth: 90-3-203, MCA Auth Extension, Sec., 25, Ch. 461,
L. 1987; Imp: 90-3-203, 90-3<002, 90-3-812, 90=~3«415, MCA

"IX. INVESTMENT CRITERIA FOR DIREGT SEED CAPITAL
TECHNOLOGY INVESTMENTS3 (1) In additIon to the criteria set
forth In rule VII, the board may make a dlrect seed capital
technology 1nvestment 1Iin a project only if it substantially
complles with the following criteria:

(a) the proJect develops and/or employs advanced and/or
innovative technologles to produce products or processes that
promise a significant competitive advantage;

(b) the project requests early stage Investment with
primary focus on seed stage Investments;

(¢) the project provides an opportunity to earn a
substantlal return on the board's original investment in a
five to seven-year perlod;

(d) the project has potentlal to realize substantial
growth 1n sales and a sales revenue level of three to five
million dollars or more per year over the term of the
investment;

(e) the company 1s located or preparing to locate within
the state;

(£) the project demonstrates a capacity to diversify or
add value to Montana's baslec industries;

(g) the company's management team possesses appropriate
experience in the relevant industry; and

MAR Notice No. 8-122-2 21-11/12/87



-2025-

(h) the company has strong potential f»nr creating and
retaining Jjobs and stimulating tax revenue growth in the
state,"

Auth: 90-3-203, MCA Auth_Extension, Sec, 25, Ch. U61,
L. 1987, Eff. 4/13/87 Tmp:  50-3-203, 90-3-402, 90-3-412,
9-3-413, MCA

"X. APPLICATION PROCEDURES FOR DIRECT SEED CAPITAL
TECHNOLOGY INVESTMENTS =~ SUBMISSTON AND USkE OF EXECUTIVE
SUMMARY (1) An appllicant™ shall submit a Tbrief executive
summary of the proposal to the alliance.

(2) The executlve summary mnust include the followling
ltems:

(a) a description of the technology and/or product being
developed or marketed by the company, with particular emphasis
on any proprietary characteristics which would result in a
competitive advantage for the company;

(v) a characterization of the market for the product,
including potential sigze, customers, and methods requlred to
gell the product to the market;

(e) a description of the management team's experlence
and quallfications which are vrelevant to the particular
industry area in whilch the company 1s operating;

(d) an estimate of sales revenue and new Jobs created or
exlsting Jobs retalned after the fifth year of operations; and

(e) the amount of iInvestment capital needed for the
current round - of flnancing, along with other potentlal
Investors who could help provide that capital.

(3) The executive summary should not contain any
information that the applicant does not want subject to public
inspectlon.

(4) The executive summary 1s evaluated by the seed
capital 1investment committee of the board for a determlnation
of whether the project complles witn (2) above, the criteria
set forth 1In rules VII and IX, and whether the projJect should
be advanced to the Dbusiness plan development and review

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461,
L. 1987, Eff. 4/13/87 1Imp: 90-3-203, 90-3=-412, 9-3-413, MCA

"XI. APPLICATION PROCEDURES FOR DIRECT SEED CAPITAL
TECHNOLOGY INVESTMENTS - SUBMISSION OF BUSINESS PLAN (1) When
the executive summary 1s deemed complete and the project
deemed appropriate for further consideration, the applicant
must submit a full business plan to the alllance,

(2) This plan must contaln the following items:

(a) an executlve summary;

(b) the company history and business development
obJectives;

(¢) the product and technology deseription;

(d) the market size and characteristlics assessment;

(e) the sales and marketing strategy;

(r) a description and assessment of the competition;
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(g) the financilal projections, including income
statements, balance sheets, and cash Flow projections for five
years;

(h) thes historical flnanclal statements of the company
lncluding balance sheets and income statements for the three
previous years or as many as are avalilable;

(1) a description of the management team, inecluding a
detailed resume for each member;

(J) a manufacturing and operations plan;

(k) the ownershlp structure; and

(1) an organization and personnel plan.

(3) If deemed necessary, personal "inarcial data may be
requested,

(4) A cover letter must also accompany the business plan
and 1include a descriptlon of other capital or matching fund
ef'forts and the names of up to six individuals who could
provide the alliance with a threshold review of the product,
technology, and market potentlal of the company."

Auth: 90-3-203, MCA Auth Extenslon, Sec. 25, %h. 461,
L. 1987, Eff. 4/13/87 1Imp; 90-3-203, 9C-3-412, 90-3-413, MCA

WYXII. DIRECT SEED CAPITAL TECHNOLOGY INVE3TMENTS -
REVIEW PROCESS " {I) The foliowing sceps are taken by the seed
capltal investment committee to complete 1ts evaluatlion to
arrive at a funding recommendation:

(a) Upon receipt of the completed business plan,
threshold evaluatlons are obtalned from technlical and
Tinancial reviewers.

{(b) Once the threshold evaluation step 1s completed, the
alllance staff will schedule an on-site meeting with the
company's management team to comprehensively discuss the
comparny , 1ts business development objectives, and 1its
financing needs.

(¢) The company shall make a formal presentation to the
seed capltal investment commlttee.

(d) Upon the recommendation of the gear capltal
investment committee, the board may, at thils stage, make a
seed capital technology 1investment 1In & company for due
diligence purposes.

(e) The alliance will then conduct its own in-depth due
diligence examination which lnvolves, at a minimum, a thorough
assessment of company management, potential markef, other
Investors, ownershlp, managemen® and financial references.

(£} The alliance will then formulate a recommnendation
for the seed capital lnvestment committee, This
recommendation may be presented in the form of a due diligence
package.

(g) The seed capital investment commlittee then
formulates a recommendation to the board.”

Auth: 90-3-203, MCA Auth FRxtension, Sec. 25, Ch. 461, L.
1987, Bff. 4/13/87 Tmp: 90-3-203, 90-3-412, 9-3-413, MCA

"XTII. DIRECT SEED CAPITAL TECHNOLOGY INVESTMENTS =~
BOARD ACTION (1) Upon receipt of the seed capital Investment
committee’s recommendatlion, the board shall apply the
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followilng criteria in determining whether to make a seed
capital technology 1nvestment:

(a) compliance with rules VII and IX;

(b) quality of the management team;

(c) degree of the company's competltive advantage;

(d) quality of the company's business plan and 1its
prospects for lmplementatlon; and

(e) opportunlty for the board to exlt the 1investment
with a substantial return.

(2) If the board approves funding of a project, the
board chairman will deslgnate a member of the board to work
with the alliance staff project manager to monitor
negotiatlons of the term sheet, closling documents, and
post-investment activities, and where appropriate to establish
observer rights of the company's board of directors.”

Autn: 90-3-203, MCA Auth Extension, Sec, 25, Ch. 461,
L. 1987, Eff, 4/13/87 1Imp: 90-3-203, 90-3-412, 9-3-413, MCA

"Y1V, DIRECT SEED CAPITAL TECHNOLOGY INVESTMENTS -
POST~DISBURSEMENT ACTIVITIES (1) The alliance may take an
active role in working with a portfolic company in which 1t
has invested.

(2) The activities in which the alliance may participate
Include, but are not limlted to:

(a) deslgnating a person to sit on the company's board
of dlrectors or other governing body and/or hold observer
rights for up to two additional alllance deslignees;

(b) assisting the company in seeking additlonal
investment capital when necessary; and

(e) requiring the company to submit perlodical financial
and performance reports.”

Auth: 90-3-203, MCA Auth Extenslon, Sec. 25, Ch., U61,
L. 1987, Eff. 4/13/87 Imp: 90-3-203, 90-3=412, MCA

"XV. INVESTMENT IN CAPITAL COMPANIES - PURPOSE -
ELIGILIBITY REQUIREMENTS (1) The purpose of fechnology
investments through caplital companles 1s %o assist the
acceleration of development of technology in the state by
leveraging publliec sector resources with private sector
business development dollars and expertlse in order to further
the development of private sector seed, start=-up, and
expansion capltal ragources, These Investments will
faclilitate the growth of young technology companies and foster
entrepreneurship in Montana.

(2) In order to qualify for board investment, the
capital company must be able to provide a comprehensive array
of business development, investment and management services
including, but not limited to:

(a) legal establishment of the capital rompany pursuant
to Title 90, Chapter §, MCA;

(b) substantial capability to railse private sector
investment caplital;

(¢) ability to generate an adequate deal flow;

(d} capability to screen potentlal portfolic companies
and perform adegyuate and appropriate due diligence;
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(e) abllity to make investment declsions and structure
investments;

(f) establish benchmarks and track portfolio company
performance; and

(g) provide value~added management assistance to
portfollo companties."

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461,
L. 1987, 'Eff. 4/13/87 Tmp: 90-3-203, 90-3-402, 90-3-413,
90-3-415, McA

"XVI. INVESTMENTS IN CAPITAL COMPANIES - CRITERIA

(1) The board will invest in a capital c¢ompany on the
basls of the company's demonstrated ability to make sound
investments and its business development experlence.

(2) The capital company must be an early-stage fund with
primary focus on start-up and expanslon stage investments.

(3) In addition to (1) and (2) above, the board may
invest 1in a capital company only if it substantially complies
wlth the following criteria. The capltal company must;

(a) retain a fund manager who has demonstrated
experlence in early-stage business investment and development;

(b) orient itself toward making early-stage technology
investments;

(¢) commit to making seed capital technology investments
in companies located 1n Montana in an aggregate amount
equivalent to the board's lnvestment in the capital company
plus the company's matching contribution less any preapproved
management fees;

(d) agree to create an investment advisory committee to
perlodically review the Investments and portfolio's value with
at least one seat reserved for an alliance representative;

(e) have its investment strategy orlented toward high
growth opportunities; and

(f) be willing to serve as a lead investor 1in later
rounds of flnancing."

Auth: 90-3-203, MCA Auth Extension, Sec., 25, Ch. 461,
L. 1987, Eff. 4/13/87 Imp: 90-3-203, 90-3-402, 90-3=413,
90-3-415, MCA

"XVII. TINVESTMENT TIN CAPITAL COMPANIES - PORTFOLIO
COMPANY INVESTMENT CRITERIA (1) After the board invests in a
capltal company pursuant to the requirements of rule XVI, the
capltal company must agree to make seed capital technology
investments which meet the requlirements of rules VII and IX.

(2) Prior to the capital company maklng a seed capltal
technology investment In a portfollo company, 1t must
determlne that the company meets the requirements of rules VII
and IX, forward such determination %o the board for 1ts
review, and recelve the board's approval."

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch., U61,
L. 1987, Eff. 4/13/87 1Imp: 90-3-203, 90-3~402, 90-3-415, MCA

"XVIII. INVESTMENT IN CAPITAL COMPANTES -
APPLICATIONS FOR INVESTMENT (1) Applications for board
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investment shall be accepted by the beoard on at 1least an
annual basis untll all avallable funds have bheen commltted,

(2) Applications shall be in the form of a statement of
qualifications as described 1in rule XIX.

{3) Two coples of the statement must be submitted to the
alliance. If deemed complete, addliflional coples of the
statement will be required,

(W) The board will advertlse for statements of
qualifications from capital companies having an interest in
qualifying for a board investiment.

(5) Prospective applicants will be asked to send the
alliance an executive summary of thelr statement of
qualifications.

6) For a capital company applicant the statement of
qualifications will serve Iin 1lleu of a business plan and a
technlcal review willl not be conducted.”

Auth: 90-~3-203, MCA Auth Extenslon, Sec. 25, Ch. 461,
L, 1987, Eff. 4/13/87 1Imp: 90-3-203, 90-3-413, 90~3-415, MCA

"XIX, INVESTMENTS IN CAPITAL COMPANIES - CONTENTS OF
STATEMENT oF QUALIFICATIONS (1) A statement of
qualifications must ‘provide a comprehensive description of the
capital company, the fund 1t proposes to operate 1In Montana,
and must include the followlng:

(a) a title page;

(b) an executive summary;

(c) detalled statement of fund manager qualifications;
fund capitallization;
fund manager compensation plan;
three-year administrative budget;
fund outreach plan;
statement of screening and due diligence;
description of the 1lnvestment declsion process;
portfollo characteristics plan;
monitoring and management assistance plan;
later-stage financing strategy;
the capital company accounting plan;

) the fund terminatlon and distributlons plan; and

(o) personal resumes which describe the education and
employment experience of each of the principal participants in
the capital company.

(2) Additional information may be submitted with the
formal statement of qualificatlons, but the statement willl not
be consldered complete 1f any of the above mentioned sections
are 1incomplete. Ir deemed incomplete, the statement will be
returned to the capltal company applicant for timely revision
and resubmilssion.”

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461,
L. 1987, Eff. 4/13/87 Imp: §0-3-203, 90-3-413, 90-3-415, MCA
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"XX. INVESTMENTS IN CAPITAL COMPANIES - MONITORING -
RIGHTS (1) Throughout the duration of the
return-on=investment agreement between the capital company and
the board, the alliance and Dboard-appolnted member of the
investment advlsory committee will monltor the progress of the
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capltal company. Monitoring will be In addition to the
sunmission of reports from the fund manager ani regularly
scheduled meetings of investors,

(2) The alliance or board may conduet on-site
inspections of cthe capital company's investments.

(3) The alliance or board may reguire perlodic financial
and progress  reports from the capital companles on its
portfolio companies.

(4#) Fallure by a capital company investment recipilent to
comply wlth the reporting requlrements or the investment
criteria »f the poard will be considered a breach of the
return-on-investment agreement between the capital company and
the board and may result In termination by the board.

(5) All finanecial records and reports pertaining to the
capital company and ordinarily avallable to investors will be
made available to the alllance during regular business hours
upon recelpt of customary notiflcatlon.”

Auth: 90-3-203, MCA Auth Extensilon, 8Sec. 25, Ch. 461,
L. 1987, Eff, 4/13/87 Imp: 90-3-203, 90-3-413, 90-3-414,
90-3-415, MCA

"XXI, RETURN -ON 3EED CAPITAL TECHNOLOGY INVESTMENT =~
FORM _OF INVESTMENT -~ RETURN=ON-INVESTMENT AGREEMENT

(1) " The board requires a return on 1ts seed capital
technology 1investments and on 1ts capital company investments
in order to retire the bonds 1lssued to finance Llts technology
development account.

(2) PFor a direct seed capital technology investment, the
debt 1instrument that will be used includes, but 1s not limited
to, a convertible debenture.

(a) A convertible debenture will be purchased from the
company by the board and, 1f converted, may only be converted
by a party other than the board.

(h) If a convertible debenture 1s purchased, 1t will
typically have a maturity date of seven years. The board,
however, may agree to an extension of the term. In no easz
may the maturity date extend beyond April 13, 1999,

(3) The form of the board's investment !n a capital
company ineludes, but is not limited to the following:

(a) acquilsition of a limited partnership interest 1In a
capital company; or

(b) the purchase of a debenture frowm the capital company
which, 1if convertible to svock ownership, may be converued
only by a party other than the board.

{ For all seed capltal technology 1i1nvestments, a
written return-on-investment agreement will be execnted
between the board and the portfollo company.”

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch, U6l1,
L. 1987, Eff, 4/13/87 Tmp: 90-3-203, 90-3-413,3%0~3~414,
90-3-415, MCA

"XXII. TECHNOLOGY INVESTMENTS IN RESEARCH AND
DEVELOPMENT — PROJECTS - — CRITERIA (1) 1In addition tn tne
criteria set forth 1n ruale VII, 1Investment preference will be
Ziven to those projects which:
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(a) address a target technology;

(b) have the potentlal to add value to a baste 1ndustry
sector of Montana's economy;

(e) can denonstrate a  clear path to commercial
daevelopment of the research results within Montana;

(d) involve university system research partlclpatlon;

(e) have the potential t> generate at least a
dollar-for-dollar matching contribution for the project;

() employ or otherwlse take advantage of existing
research and development streugths within the state's
university and private research establishment;

(g) involve u reallstic and achievable research project
deslgn; and

(h) employ a collaborative approach Iinvolving both
public-private and inter-university unlt cooperatlon.

(2) Any project which meets the board's 1lnvestment
criterla 1s eligible for consideration for a technology
investment."

futh: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461,
L. 1987, RBFf. 4/13/5%7 Imp: 90-3-203, MCA

"KXILL. TECHNOLOGY INVE3TMENTS IN RESEARCH AND
DEVELOPMENT PROJRCTS - SUBMISSION ANDL USE OF EXECUTIVE SUMMARY

(1)  An applicant must submit a brlef executlve summary
of the project to the alllance.

(2) Thz executlve summary should include the following
items:

{a) & descriptlon of the proposed project, including the
product or process and the technology involved;

(b) an analysls of the projlect's commerclial potential
and prospective commerclal partners;

{z) a dlscusslon of the feaslbllity and/or availability
of private matening funds;

(d) an estimate of total financing needs; and

(e) the amgunt of funds requested from the board,
including the expected use of proceads.

(3) Tue summary should not contain any information that
the applicant does not want subject to public lnspection.

(4)  The executive summary ls evaluated for determinatlon
of whether the project should be advanced to the research and
development proposal phase by the ressarch and development
comnitcee,

futh: 90-3-203, MCA Auth Extenslon, Sec. 25, Ch. 461,
L, 1987, Bff, 4/13/87 Imp: 90-3-203, MCA

"XXIV. TECHNOLOGY INVESTHMENTS IN RESEARCH AND
DEVELOPMENT PROJECTS - SUBMISSION OF RESEARCH AND DEVELOPMENT
PROPOSAL (1) When the executive summary 1s deemed complete
and the project desmed approprlate for further consideration,
the applicant must submit a research and Jevelopment proposal
to the alllance, This proposal must contaln the following
1tems:

(a) a title page;

(h) a table of contents;
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(e¢) an executive summary;

(d) the project objJectives;

(e) a background review of the technology;

(f) the projJect design;

(g) a l1st of required facllitlies and equipment;

(h) a description of commerclal potentlal and potential
commerclal partners;

(1) a description of the project's potential 1impact on
the state's economy;

(3) a list of milestones which describes specific tasks
to be achleved delineated on a tlme line;

(k) the budget and use of proceeds, plus documentation
showing source of funds and use of proceeds for each llne of
the budget;

(1) the feasiblility and/or avallabllity of match;

(m) a description of funding efforts made to obtain
funding for the proposed project;

(n) the resumes of the major principals 1dentified 1in
the project deslgn descrlblng the educatlon and employment
experlence of each; and

(o) a 1llst of five technical reviewers who are
technically competent to review the proposal, as the last page
of the proposal, including their names, addresses and phone
numbers."

Auth: §0-3-203, MCA Auth Extension, Sec. 25, Ch., 461,
L. 1987, Eff., 4/13/87 Imp: 90-3-203, MCA

XXV, TECHNOLOGY INVESTMENTS IN RESEARCH AND
DEVELOPMENT PROJECTS = EVALUATION - DUE DILIGENCE (1) After
recelpt of the research and development proposal, the alliance
will determine if 1t 1s complete, Once the proposal 1s deemed
complete, the formal review process will begin.

(2) Upon receipt of a complete research and development
proposal, the proposal will be sublected to a rigorous outside
technical review conducted by reviewers selected by the
allliance. Each reviewer will be asked to comment on the
technical feasibility of the proposed project design and
implementation, the technlcal competence of the investigators,
a5 well as the project's prospects for market success, when
applicable,

(3) If deemed necessary, a research and development
proposal may also be subjected to a rigorous financlal review
by the members of the alliance's financial advisory panel.

(4) If the technical and financlal reviews are favorable,
the alllance will initiate and rigorously pursue 1ts own due
dlligence process on the project. The purpose of thls process
is to further verify the feasibllity of +the technology
involved, the credibility and expertise of the project
principals and the market or commerclal potential of the
proposed product or process. A summapry of this due dlligence
process will bhe presented to the research and development
committee at its next meeting.”

Auth: 90-3-203, MCA Auth Extension, See, 25, Ch, U461,
L. 1987, EBff, 4/13/87 Imp: 90-3-203, MCA
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"YXVI. TECHNOLOGY INVESTMENTS IN RESKARCH AND
DEVELOPMENT PROJECTS - REVIEW PROCESS™ (1) TIn addition to the
technlcal and financlal reviews, the project proposal will
also, be reviewed by the research and development comnlttee of
the board.

(2) The committee will evaluate each proposal 1in 1light
of the Investment criteria set forth In rules VII and XXII,
the technlcal reviews, the financlal vrevlews, and any
additional technology reviews, including those of the
alliance. The applicant will be asked to attend the research
and development committee meeting to make a brief presentation
and answer any questlons regarding the proposal.

(3) Based on compliance wlth the 1nvestment criteria,
the reviews, the appllcant's presentation, and alliance's
evaluation and due diligence, a preliminary determination will
be made by the committee whether the project should be
recommended to the board, or whether the applicant should be
requested to modlfy the proposal prior to the researcgh and
development committee makling a funding recommendation."

Auth: 90-3-203, MCA Auth Extension, Sec. 2?5, Ch. 461,
L. 1987, Eff, 4/13/87 1Imp: 90-3-203, MCA

MXXVII. TECHNOLOGY INVESTMENTS IN RESEARCH AND
DEVELOPMENT PROJECTS - BOARD ACTION (1) Upon recelving a
recommendation from the research and development committee,
the board shall determine whether the proposal complies with
rules VIIL and XXII.

(2) The board may vote to:

(a) 1nvest in the proposal as recommended;

(b) 1nvest in the proposal provided certain conditions
are met;

(¢) 1invest In the proposal for a larger or smaller
amount then requesated;

(d) refer the proposal back to the applicant for
revisions; or

(e) reject the proposal as not appropriate for
technology investment for failure to comply with the
appllicable criteria.

(3) All decisions by the board are final.,"

Auth: 90-3-203, MCA Auth Extension, Sec., 25, Ch. 461,
L. 1987, Eff. 4/13/87 Imp: 90-3-203, MCA

"XXVIII. TECHNQLOGY INVESTMENTS IN RESEARCH AND
DEVELOPMENT PROJECTS ~ RETURN-ON-INVESTMENT "AGREEMENT -
RETURN~-ON-INVESTMENT (1) Upon approval of a proposa. by the
board, the applicant must enter into a formal
return-on~investment agreement with the ©toard before any
investment 1s made, Each return-on-investment agreement will
be negotiated on an indlvidual basis,

(2) The terms of the payback arrangement will be
negotlated as part of the return-on-investment agreement.

(a) The payback or return-on-investment may be in the
form of a portion of the users fees assessed agalnst the users
of a facllity funded with a research capablility development
investment, a royalty strsam on the products or process
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developed with the board's investment, or such other mechanism
as the board dezms appropriate,

(b) The btoard will require a return-on-investient of
elther two tlmes 1lts original investment paid as a percentage
of gross revenues resulting from the sale of the product or
process which 1s commerclalized from the research prolect, or
as the result of the appllication of an annual discounted rate
of return to be pald as a percentage of gross revenues
resulting from the sale of the products or processas developed
from the research activity."

Auth: 90-3-203, MCA Auth Extenslon, Sec., 25, Ch., 461,
L. 1987, Eff. 4/13/87 1Imp: G0-3-703, MCA

"XXIX. THECHNOLOGY INVESTHMENTS IN RESEARCH AND
DEVELOPMENT PROJECTS -~ MONITORING REPORTS (1) 4 funding
reclplent must submit progress reports to the alliance as
specifically required 1n the return-on-invesiment agreement.

(2) The progress reports shall include, but not be
limited to:

(a) financial status of the funding recipient;

(b) overall project performance; and

(c¢) progress in accomplishing milestones.

(3) A final project report 1s due upon completion of the
project term.

(4) Annual commercialization reports are requirad until
the funding reciplent has satlsfied the return-on-investment
or payback terms contalned 1in the retucn~on~investment
agreement,m

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch. 461,
L. 1987, Eff. 4/13/87 Imp: 90-3-203, MCA

"HEX. FALLURE 7O COMMERCIALIZE OR PRODUCE
MONTANA - AkL INVESTMENT PROGRAMS (1) ALL funding recipients
must agree that the production or manufacturing of new
technology shall occur in the state and should production or
manufacturing be located out-of-state, the [funding reclipient
shall immedlately relmburse the beoard for 1ts original
investment plus interest.

(2) The board may determine that a funding reciplent 1is
not complying with the return-on-investment agreement 1if:

(a) commercilal production, marketing and sale of the
product 1s not commenced by the company within a reasonable
time;

(b) commercial production, sale or marketing is
discontinued for a contlnuous period without good cause;

{¢c) +the company falls to use its best efforts to achieve
the benefits of increased employment in Montana; or

(d) the company falls to malntain such offices or
facilities 1in Montana.

(3) Action by the board may include termination of the
funding."

Auth: 90-3-203, MCA Auth Extension, Sec, 25, Ch. U461,
L. 1987, Eff. 4/13/87 1Imp: 90~-3~203, 90~-3-413, MCA
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WXXXI, MATCHING FUND REQUIREMENTS (1) Where
requirsd, matcehing funds shall be contributed on at least a
dollar~for~iollar basis and shall not include state
sppropriated funds.

(2) Eguipment and in-kind contribatlons do not quallfy
as matceching funds.

(3) Funds previously spent may, at the board's
discretion, quallfy for matching purposes.

(4) Although matching funds are not required by statute
for technology transfer and technizal assistance projects,
they may be provided by the applicant,

{(5) After a proposal 1s approved for a technology
investment by the board but before any state funds are
disbursed, the appllcant must document the recelpt of matchlng
funds.

(6) For capltal companies, the followlng requlrements
also apply:

(a) Matehing funds are required 1n  the amount of at
least one dollar in private sector iInvestment 1n capltal
company capitalization for each dollar of board Investment.

(b) The caplital companles must receive the minimum
required¢ private sector mateh prior to dlsbursement of the
board's investment funds.

(¢) Acceptable private sector match lncludes, but is not
limited to, dollars eliginle for the 50 percent capltal
companies tax credlt as set forth in Title 90, Chapter 8, Part
1, as well as investment by the Montana state board of
investments pursuant to Title 17, Chapter &, Part 2."

Auth: 90=3-203, MCA Auth Extenslon, See., 25, Ch. 461,
L. 1987, Eff. 4/13/87 Imp: 90-3-203, G0-3-301, MCA

WXXXII. REVIEW OF INVESTMENT RECOMMENDATION - ALL
INVESTMENT PROGRAMS (1) "If a proposal or business plan 1s
deemed inellgible for a board investment, by elther the seed
capital 1investment or the research and development commlttee,
for fallure to comply with applicable investment criteria, the
applicant has 30 dzys from such deterunination to request the
executive committee to conduct a review of the proposal or
business plan to determine whether the recommendation of the
appropriate committee should be concurred in. The executive
committee shall have 6C days to conduct 1ts review. The
executlive commlttee will then formulate a final recommendation
to the board,"

Auth: 90-3-203, MCA Auth Extenslon, Sec. 25, Ch. 461,
L. 1987, Eff. u4/13/87 1Imp: 90-3-203, 90-3-301, MCA

"XLXITL, FATILIJRE 0 COMBLY - ALL INVESTMENT
PROGRAMS 17 Faillure by a funding reciplent to comply with
the reporting regulrements of the board will be considered a
breach of the return-on-investment agreement and may result 1In
its termination by the board,"

Auth: 90-3-203, MCA Auth Extsension, Sec. 25, Ch, 461,
L. 1987, Eff, 4/13/87 Imp: 90-3-203, 90-3-301, MCA
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"XXXIV. RIGHTS TO INTELLECTUAL PROFERTY -
CONFIDENTIALITY - ALL INVESTMENT PROGRAMS (1) All
intellectual property rights including any patents,

copyrights, trademarks, and trade secrets developed by the
funding reclplent with use of funds provided by the board will
be owned by the recipient.

(2) The funding reclplent shall have each of 1its
employees, agents, independent contractors and others who may
reasonably be expected to create intellectual property rilghts
sign an agreement with the funding recipient, subject to
approval by the alliance, whereby such other persons shall
assign any and all intellectual properties to the funding
reciplent where any invention, discovery, lmprovement or other
intellectual property right is conceived, created or reduced
to practice during the term of the investment."

Auth: 90-3-203, MCA Auth Extension, Sec. 25, Ch. U461,
L. 1987, Eff. 4/13/87 1Imp: 90-3-203, MCA

4, The board 1s proposing to adopt the new rules 1in
order to l1lmplement the "Sclence and Technology Development
Board Seed Capltal Bond Act" enacted by the fiftieth
legislature and to amend the exlsting rules to better
implement the existing powers and dutles of the board. The
board 1is proposing to repeal the rules noted because the new
rules proposed for adoption and amendment more comprehensively
address the applicable pollcies and requlrements.

5. Interested persons may present their data, vlews or
argumnents elther orally or In wrilting at the hearing. Wrltten
data, views or arguments may also be submitted to the Montana
Sclence and Technology Allignce, 24 North Last Chance Gulch,
Sulte 2B, Helena, Montana 59620, no later than December 11,
1987,

6. R. Stephen Browning has been designated to preside
over and conduct the hearing.

MONTANA SCIENCE AND TECHNQLOGY

DEVELOPMENT BOARD
R. STEPHEN BROWNING, CHAIRMAN

BY: ?ﬁ!&:‘-( ‘ ( u!@s
KEITH L. COLBQ, DIRECTOR

DEPARTMENT OF COMMERCE

Certified to the Secretary of State, November 2, 1987.
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BEFORE THE DEPARTMENT OF
FAMILY SERVICEE OF THE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING -~
adoption of Rules I through ) PROPOSED ADOPTION OF RULES I-
XXVI pertaining to licensing ) XXVI PERTAINING TO LICENS~
requirements for youth ) ING REQUIREMENTS FOR YOUTH
detention facilities ) DETENTION FACILITIES

TO: All Interested Persons

1. On December 2, 1987, at 1:30 p.m. a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 Sanders, Helena, Montana to
consider the proposed adoption of Rules T  through XXVI
pertaining to licensing requirements for vyouth detention
facilities,

2. The rules as proposed to be adopted provide as
follows:

RULE I YOUTH DETENTION FACILITY, PURPOSE (1) These
rules establish licensing requirements and procedures for
youth detention facilities.

AUTH: Sec, 41-5-809, MCA
IMF: Sec. 41-5-802 and 41-5-809, MCA

RULE II YOUTE DFETENTION FACILITY, DEFINITIONS (1) The
following definitions apply to all youth detention facility
licensing rules:

{a) "Chemical restraint" means the use of psychotropic
medication to subdue, inhibit, confine or control a youth's
behavior.

(b) "Contraband" means anythinc that could be used to
endanger health or safety of the youth or others, is illegal
or compromises the security of a facility.

(c) "Custodian" means a person other than a parent or
guardian to whom legal custody of the youth has been given but
deoes not include a person who has only physical custody.

(d) "Delinquent youth" means a youth as defined by
41-5-103(13), MCA.

(e) "Detention" means the temporary substitute care of
youth in physically restricting facilities.

(f) "Deterntion facility" means a facility thet uses

locked doors or windows or other means to prevent a youth from
departing at will,

(g) “Department" means department of family services.
(h} "Facility" means youth detention facility.
(i) "Mechanical restraint" means the restriction by

mechanical means of a youth's mobility and/or ability to use
his/her hands, arms cr legs.
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(j)  "Parent" means the natural or adoptive parent but
does nct include & person whose parental rights have bheen
judicially terminated, nor does it include the putative father
of an illegitimate youth unless his paterrity is established
by ar sdiudication or by other clear and convinecing proof.

(k)  "Passive physical restraint" means the least amount
of direct phyeical contact required by a staff merber using
approved nmethods of making such physical contact to restrain a
youth from harming =zelf or otheres,

{1} “"Temporarwy lock up/secure observation" means
isolation of a youth in a locked room to protect the youth,
other youths, and staff and to give the youth the opportunity
to regain control of his or her behavior and emotions by pro-
viding definite external boundaries and decreased stimulation.

{m) "Youth" means any person under the age of 18 vears,
without regard to sex or emancipation.

(n) "Youth in need of care" means a youth as defined in
41-3-102, MCA,

(o} "Youth in need of supervision” means a youth &=

defined in 41-5-103(14), MCA,

ARUTH: Sec. 41-5-809, MCa
TMP: Sec. 41-5-802 and 41-5-809, MCA

RULE III YOUTE DETENTION FACILITY LICFNSES (1) The
department shall issue a one-year vouth detention facility
license to any license applicant which meets =he requirements
established by these rules, as determined by the department
after a licensing study.

(a) The department shall renew the license annually or
the expiration date ¢f the previcus year's license if:

(i) the facility makes written application for renewal
at least 60 days prior te the expiraticon date of its curvent
license; and

(ii} the facility continues to meet the licensing
requirements established by these rules, as determined by the
department after a relicensing study.

{(b) I1f a facility makes timely applicaticn for renewal
of a license, but the depsrtment fails to complete the
relicensing study before the cxpiratiocon date of the nrevicus
year's license, the previous year's licernse will continue in
effect for the time necessary for the department to complete
the relicensing study.

(2) The department mav in its discretion issue &
provisional license for any period up to 6 months to any
license applicant which:

{a} has met all applicable requirements fcr fire safety;

and

(b} has agreed in writing tc comply fully with all
requirements established by these rules within the time pericd
covered by the provisional license.
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(i) The department may in its discretion renew a provi-
sional license if the license applicant shows good cause for
failure to comply fully with all of the reguirements within
the time period covered by the prior provisional license, but
the total time perind covered by the initial provisional
license and renewals may not exceed one year.

(3) Tie facility shall not detain more youths at one
time than the number specified on the license.

AUTH: Sec. 41-5-809, MCA
IMP: Se¢, 41-5-80Z2 and 41-5-809, MCA

RULE IV  YCUTH DETENTICN FACILITY, LICENSINC PROCEDURES

(1) Application for a youth detention facility license
must be made on an application form provided by the depart-
ment.

{2) VUpon receipt of an application for license or renew-
al of license, the department shall conduct & licensing study
to determine if the applicart meets applicable licensing
requirements established in these rules.

(3) 1f the department determines that an application or
accompanying informaticn is incomplete or erroneous, it will
notify the applicant of the specific deficiencies or errors,
and the applicant shall submit the reguired or corrected
information within 60 days. The department shall not issue a
license or renew & license until it receives all reguired or
corrected informetion.

AUTH: Sec., 41-5-809, MCA
IMP: Sec, 41-5-802 and 41-5-809%9, MCA

RULE V YOUTH DETENTION FACILITY, LICFNSE REVCCATION

AND DENIAL (1) The department, after written nctice to the
applicant or licensee, may deny, suspend, restrict, revoke or
reduce to provisional status a license upon finding that the
facility:

{a) is not in compliance with fire safety reguirements;

(b} dis not in zukstantial compliance with any other
licensing requirements established by these rules;

(c) has made any misrepresentations to the department,
either negligent or intentional, regardirg any aspect of its
operations ur facility;

(&) hras failed to teke corrective acticorn when a staff
menmber has beer feound guilty of a criminal offense;

(e} failed to report an incident of abuse or neglect
within the facility to the county attorney, the department and
its local affiliate as requirced by section 41-3-201, MCA; or

(f) failed to comply with its plan to correct defi-
ciencies identified by an inspection as required in Rule IX.

AUTH: Eec. 41-%-809, MCA
IMP: Gec., 41-5-802 and 41-5-809, MCA
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RULE V1 YOUTH DETENTION FACTLITY, HEARING (1) Any per-
son dissatisfied because of the department's action refusing
to grant a license, suspending a license, reducing to
provisional license or reveoking a license may request a
hearing as provided in ARM 11.2.203,

AUTH: Gec. 41-5-809, MCA
IMP: Sec. 41-5-802 and 41-5-809, MCA

RULE VII YOUTH DETENTION FACILITY, CONFIDENTTALITY OF
PECCRDS AND INFORMATION (1) All records maintained by a
facility and all personal information made available to a
facility pertaining to an individual youth must be kept
confidential and may be released only to the following:

(a) the youth court and its professional staff;

(b) representatives of any agency providing supervision
and having legal custody of a youth;

{c) any other person, by order of the court, having a
legitimate interest in the case or in the work of the court;

(@) any court and its probation and other professional
staff or the attorney for a youth who had been a party to
proceedings in the youth court;

(¢) the county attorney; and

{f} the youth who is the subject of the report or
record, after he has been emancipated or reaches the age of
majority.

AUTH: Sec. 41-5-809, MCA
IMP: Sec, 41-5-80Z and 41-5-809, MCA

RULE VIII YOUTH DETENTION FACILITY, REPOPTS (1) The
facility shall agree to submit to the department, uporn its
request, any reports required by federal or state law or
regulation.

(2) The facility shall report any of the following
changes to the department prior to the effective date of the
change:

(a) a change of administrator;

{b) a change in location;

{c¢) a change in the name of the agency, program Or
facility:; or

(d) a significant charge in the orgenization, admini-
stration, purposes, programs, or services.

(3) Staff members shall report within 24 hours any inci-
dents of known or suspected child abuse or neglect to the
local and state department of family services office and to
the county attorney in the county where the facility is locat-
ed.

(a) Fach facility shall require each staff member to
read ard sign a statement which outlires the state law on
child abuse and neglect and the staff member's responsibility
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to report all incidents of child abuse or neglect according to
state law,

(b) Each facility shall cooperate fully in the investi-
gation of any incident of suspected child abuse or neglect,

(c) Each facility shall have written procedures for
handling any incident of suspected c¢hild abuse including:

(1) a procedure for ensuring that the staf?f member

involved does not have contact with the youth involved until
the investigation is completed: and

(ii) a procedure for disciplining any staff member in-
volved in an incident of child abuse.

(d) At the discretion of the department and for protec-
tion of the youths in detention, the department may reguest
that the staff member alleged to have committed sexual or
physical abuse be moved immediately upon receipt of the
allegation to a position where that person does not have
contact with youths.

(4) Any serious incident involving a youth shall be
reported within the next working day to the parent, the
juvenile probaticn officer and the licensing worker.

(a) A "serious incident" means suijcide attempts, use of
excessive physical force by staff, sexual assault by another
youth cr staff, injury to a youth which requires

hospitalization, or the death of a youth.

(b} The facility shall complete a written incident
report concerning any serious incident involving a youth. The
report shall include the date and time of the incident, the
youth involved, the nature of the incident, description of the
incident and the circumstances surrounding it. A copy of the
report shall be filed at the facility and a copy shall be sent
to the licensing worker.

(5) Escapes shall be reported immediately to the police
and to the youth's probation officer.

(6) Disasters or emergencies which require closure of
the facility shall be reported to the licensing worker within
the next working day.

(7) The current youth detention facility license shall
be publicly displayed at the facility.

AUTH: Sec. 41-5-809, MCE
IMP:  Sec. 41-5-802 and 41-5~809, MCA

RULE IX YOUTH DETENTIQN FACILITY, ADMINISTRATION

(1} Each facility shall be purchased ¢r leased by or
under contract with one or more counties.

fa) The facility shall ensure that the county
commissioners shall provide for inspection of any facility
every 3 months. Inspection must include but is not limited to
health, fire safety, security, rehabilitation programs,
recreation, treatment of youths, and personnel training.
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(b) The facility shall ensure that the judge of the
youth court for the county shall inspect any facility at least
once a year.,

(¢} Within 30 days of ar inspection, the facility shall
cdaevelop a plan to correct any deficiencies identified by the
inspection,

(i) The facility shall notify the department of the
results of an inspection, its plan to correct any deficiencies
identified, and its time frame for correcting deficiencies.

(2} The facility shall not be uszed for the confinement
of adults.

(3) The facility must have written policies and
procedures which describe the purpose, preogram and services
offered by the facility. Such written policies and procedures

shall include: admissions, medical care, emergencies,
discipline, recreation, food, ¢lothing, visiting,
transportation, mail, religious services, grievances,
discharge, access by media, fiscal management, an

organizational chart, and perscnnel consistent with these
rules.

(a) The policies and procedures shall be explained to
each new staff person prior to his having direct contact with
vouth in the facility.

(b) A copy of the policies and procedures shall be made
available to all employees at the time of their employment and
be continually available thereafter.

{c) The policies and procedures shall be develcped in
consultation with employees, county commissioners, law
enforcement, youth court personnel and other relevant agencies
or persons.

AUTH: Sec. 41-5-809, MCA
IMP: Sec, 41-5-802 and 41-5-809, MCA

RULE ¥ YQUTH DETCNTION FACILITY, FISCAL MANAGEMENT

(1) 7The facility or county commisgssioners shall have
written procedures which govern fiscal management ccoreistent
with accepted accounting practices.

(2) All financial records shall be retained for threc
years and subject to audit ir sccordance with  accepted
auditing procedures.

(a) A copy of any audit cf the facility perforned ehall
be forwarded to the department.

(3) The facility shall have adequate fire and public
liability insurance coverage.

AUTH: Sec. 41-5-809, MCA
IMP: Sec, 41-5-802 and 41-5-809, MCA

RULE XI YOUTH DETENTION FACILITY, PERSONNEL (1) The
freility shall have written personnel policies and procedures

MAR Notice No. 11-8 21~-11/12/87



~2043-

which shall include: job qualifications, descriptions and
responsibilities; employee grievance procedure; employee eval-
vations; recordkeeping; leave; work hours; salary; disciplin-
aly procedures; staff training: equal opportunity employment
provisions; retirement; resignation and terminatiaon,

(2) The perscnnel policies and procedures shall be
explained fully to each employee prior to employment.

(b) The facility shall muzintain a current and accurate
perscrnnel record for each employee. The record shall include:
qualifications, references, dates and terms of employment,
annual written performence evaluations, training record,
letters of reprimand, and termination information.

(2) Fach facility shall have a director to whom all
empleyees or units are responsible and who shall have
responsibility  and  accountability for the day to day
operations of the facility,. The director's duties include
supervision of the care and services provided to the youths,
personnel matters, fiscal procedures and any other specific
matters determined by the county commissioners or the board of
directors of the facility.

(a) A director must meet the following qgualifications:

(1) have a bachelor's degree supplemented with experi-
ence in an area relating to professional child care or appro-
priate graduate education or an equivalent combination of
education and experience;

(ii} rave a thorough understanding of the purposes and
programs of youth detention facilities in general;

{(izi) have general Ileadership, administrative, and man-
agement ability, including the ability to supervise youth care
persconnel; and

(iv} have a thorough working knowledge of the vyouth
court act and related laws of Mcntana regarding law enforce-
ment, apprehenzion and detention of vouth and the youth's
vighte under the law.

(3) The facility shall employ, train ard supervise an
adequate number of staff recessary tc provide continuous awake
supervision of vouths and at least one immediately available
staff member of the <ome sex as the youths.

(a) Tkhe minimur ratio. of staff on duty to numbers of
vouth shall bhe:

(i) 1:6 from 7:00 a.m. to 11:00 p,m.; and

(i1) 1:12 from 11:00 p.m. to 7:00 a.m.

(b} &t any time wher youth are being detained and there
is only one awake staff person, there shall be immediately
availakle backup stafl.

{c) Ne staff member or other person having direct
contact with the vouth in the facility shall conduct
themselves in 2 manrer which poses any potential threat to the

.health, safety and well-being of the youth in detention.

{d} The faci y shall investicate the personal and past

employment references of all ete ing
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(e} All youth care staff facility must meet the
following general qualifications on their first day of
employment:

(i) be at least 18 years of age;

(ii) be of good character;

(iii) be physically, mentally and emotionally competent
to care for youth;

{(iv) be in good general health;

(v) understand the purpose of the youth detention
facility and be willing to carry out its policies and pro-
grams; and

(vi} be certified in cardiopulmonary resuscitation,

(f) Each youth care staff member must complete an
initial 16 hours of orientation and at least 40 hours of
in~service training each year, in an area directly related to
the staff member's duties.

(i) Training must be documented in each staff member's
personnel file.

(ii) The training may include formal course work,
workshop attendance, cor the reading of appropriate literature
and shall include instruction on the Youth Court Act.

AUTH: Sec. 41-5-809, MCA
IMP: Sec., 41-5-802 and 41-5-809, MCA

RULE XII YOUTH DETENTION FACILITY, ENVIRONMENT (1) The
facility shall provide an adequate and potable supply of
water. The facility shall:

(a) connect to a public water supply system approved by
department of health and environmental sciences; or

(b) for a facility utilizing a nonpublic water system,
the department hereby adopts and incorporates hy reference the
following circulars setting forth relevant water gquality
standards prepared by and available from the Department of
Health and Environmental Sciences, Cogswell Building, Helena,
Montana:

(1) circular #11 for springs;

{(ii) circular #12 for water wells; and

(iii) circular #17 for cisterns,

(c) If a non~public water supply is used, the facility
shall submit a water sample at least guarterly to a laboratory
licensed by the department of health and environmental
sciences fer a determination of microbiological contaminants.

(d) The water system shall be repaired or replaced when
the supply:

(i} contains unacceptable levels of microbiological con=-
taminants; or

{ii) does not have the capacity to provide adequate water
for drinking, cooking, personal hygiene, laundry, and water
carried waste disposal,
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(2) To insure sewage is safely disposed of, the facility
shall either: ’

{a) connect to a public sewer approved by the department
of health and environmental sciences; or

(b) if a non~public system is utilized, the department
hereby adopts and incorporates by reference bulletin 332,
which sets forth standards for sewage disposal. A copy of
bulletin 332 may be obtained from the Department of Health and
Environmental Sciences, Cogswell Building, Helena, Montana.

(¢) The sewage system shall be repaired cor replaced
whenever:

(i) it fails to accept sewage at the rate of applica-
tion;

(ii) seepage of effluent from or ponding of effluent on
or around the system occurs;

(iii) contamination of a potable water supply or state
waters is traced to the system: or

(iv) a mechanical failure occurs.

(3) The facility shall:

(a) store all solid waste in containers which have lids
and are corrosion~resistant, flytight, watertight, and rodent-
proof;

(b) clean all solid waste containers frequently; and

(c) transport or utilize a private or municipal hauler
to transport the solid waste at least weekly to a landfill
site approved by the department of health and envirconmental
sciences in a covered vehicle or covered containers.

(4) A facility shall comply with the following
structural requirements:

(a) All rooms and hallways shall have adequate lighting.

(b) Adequate space shall be provided for all phases of
daily living, including recreation, privacy, group activities
and visits.

(c) Youth shall have indoor areas of at least 40 square
feet of floor space per youth for guiet, reading, study,
relaxing, and recreation. Halls, kitchens, and any rooms not
used by youths shall not be included in the minimum space
requirement.

(d}) Sleeping areas shall contain at least 50 sguare feet
of floor space per youth and bedrooms for single occupancy
must have at least 80 square feet.

(5) Bath areas shall be cleaned thoroughly with a
germicidal cleaner at least weekly and mere often if needed.

(6) Other areas shall be cleaned on a regular basis.

(7) There shall be hot and cold water available in the
facility. Water temperature for hot water must be limited to
120° or below.

(8) The facility and all areas used by youth shall have
an adequate ventilation system.

AUTH: Sec., 41-5-809, MCA
IMP:  Sec., 41-5-802 and 41-5-809, MCA
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RULE XIII YOUTH DETENTICN FACILITY, FIRE SAFLTY (1) The
department hereby adepts and incorporates by reference group I
Givision 3 of the uniform building code which sets forth the
fire safety regulations whichk shall apply tc newly constructed
facilities and which may be obtained from the PBuilding Codes
Division, Department «f Commerce, 1424 Ninth Avenue, Helena,
Montana 59620.

(2) Smoke detwctors approved by a recognized +esting
laboratory shall be lccated at stairways and in any areas
reguiring separation as set Fforth in the uniform building
codes.

(3) A fire extinquisher approved by a recognized testing
laboratory with a minimum rating of 2A10BC shall be readily
accessible to the kitchen area.

(4) The date <nd signature of the perscn checking both
the batteries in the smoke detectors and the fire extinguisher
shall be recorded and filed at the facility.

(a) Smoke detector batteries shall be checked by the
facility at least once each menth and the batteries replaced
at least once each year,

(b) Fire extinguishers shall be checked by the facility
at least guarterly.

(5) The staff shall be trained in the proper use of the
fire extinguisher and the training recorded in the files=.

{6) sStaff and youths shall be instructed upon arrival in
the procedure for evacuation in case of Iire., The procedure
shall be posted in a conspicuous place in the facility.

(7) Paint, flammable liguids anéd other combustible mate-
rizal shall be kept in locked storage away from heat sources or
in outbuildings not used by the youth.

{8) Polvurethane foam mattresses or furniture shall not
be used in the facility.

(9) The facility shall be equipped with a fire alarm
system.

AUTH: Sec. 41-5-809, MCA
IMP: Sec., 41-5-802 and 41-5-809, MCa

RULE _XIV YOUTY DETENTION FACILITY, ADMISSION (1) The
facility shall obtain in writing the youth court's order for
the detertion of a youth.

(a) A youth who has been placed in detention shall not
be held longer than 24 hours, excluding weekends and lecal
holidays, unless a hearing has been held by the court to
determine whether there is probable cause tc believe the vouth
is a delinguent youth or a youth in need cf supervisicn.

(2) The facility <chall develcp written policy and
procedures governing the admission and orientaticn of admitted
youth which includes the following requiremernts:

(a) A staff member of each sex shall be available or on
call at all times to receive youth for detention;
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(h) 5taff members accerting youth for detention must
determine that each youth is being held under proper legal
authority, and the identity of the ycuth being admitted must
be verified as scon as possible;

(c) A pat down search of the youth shall be performed
to prevent the introduction of weapons or contraband.
(i) All pat down searches shall be conducted by a

person of the same sex as the vouath being searched.

(ii) A strip search or body cavity search shall be
performed only in accordance with Rule XVIT(12),

{1i1) All perscral clothing shall be carefully searched
for contraband.

(c) The youth's personal property, if removed, shall
be properly itemized, signed for by the youth and staff, and
held safely. The youth shall be advised that all personal
belongings will be returned to him when he leaves, with the
exception of illegal centrakband or evidence.

(e) Fach youth shall be given a shower and clean under
and outer «c¢lothing, & c¢lean towel, clean Dbeddinyg, and
necessary toiletry and personal hygiene articles, including
soap, toothbrush, toothpaste, comb and the vyouth's own
clothirg shall be laundered if needed and safely stored.

{f) Blankets shall be provided in sufficient number to
maintain warmth under prevailing climactic conditions.

(g) The youth's physical and emotional conditicon shall
be noted and recorded, along with identifying data.

(i) The admitting staff member shall inquire into and
examine the youth for any obvious injuries, medical taygs,
rashes, wunusual cough or high temperature and determine, by
questioning, if there are medical problems, including drug or
alcohol abuse, asthma, diabetes, epilepsy, mental distress or
other conditiors, which require medical attention.

{ii) Any youth showing signs of or reporting physical or
mental dis‘ress or drug or alcohol abuse shall be referred to
health care perscernnel, as appropriate,

(iii) Anv prescription medication in the possegsion of a
yeuth at admission shall be labeled for identification and
determirstion shall be made at the carliest possible time
regarding the need for its continued use by contacting the
prescriking health care professional.

(iv) Any seriocusly injured or seriously ill youth shall
not be admitted to the facility unti! a medical examination
has heen conducted by a licersed physician., A written record
of the diagnceis, treatment, and medicetion prescribed shall
be placed in the youth's detention file.

(h) Treatment, ao directed by medical personnel, shall
be initiated immediately when body pests are detected,

(1) staff 'shall ccrtact parents or other responsible
perscns as soon as pessible following the detaining of the
youth, Verification of such contacts cor attempted contacts
shall be recorded in writing.
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{j) If a youth is hungry at admission, he shall be given
sufficient food to sustain the youth until the next regular
meal.

(k} After a youth hay been admitted, showered, issued
clothing and other essentials, he shall receive orientation on
the policies and procedures of the facility before he is
isolated in a room.

(i) The youth shall be given a copy of the printed
facility rules and the youth's rights. Staff shall explairn or
clarify the contents of the material, especially for youth who
do not have adequate reading or comprehension skills.

(i1) Completion of orientation shall be documented by a
statement that is signed and dated by the youth.

(1) A notice of facility rules and youth's rights shall
be posted in the facility in an area where the yvouths can view
it.

(m) A record for each youth shall be established at
admission and shall be maintained throughcut the period of
detention.

(n) Facility policy and procedure shall grant all youth
the right to make at least two local or long-distance
telephone calls to family members, attorneys or other approved
individuals at sometime during the admission process. :

(1) 1If the youth is unable to complete the call without
asgistance, a staff member shall provide assistance or, if
reguested, shall make the call for the youth.

(ii) These phone calls shall mnot be electronically
monitored.

AUTH: ©Sec. 41-5-809, MCA .
IMP; Sec. 41-5-303, 41-5-802 and 41-5-80%, MCA

RULE XV YOUTH DETENTION FACILITY, SUPERVISION OF

MEDICATION (1) The facility shall have written policies
and procedures governing the use and the supervision of pre-~
scription medication tc youth. fThese policieg and procedures
shall be disseminated to all persons responsible for supervis-
ing medication. These procedures shall provide for:

{a) documenting the supervision of medication and
medication errors and drug reactions;

{b) notification of the attending physician in cases of
medication errors and/or drug reactions; and

(¢) maintaining a cumulative record of all medication
dispensed to youth including:

(i) the name of the youth;

(ii) the type and usage of medication;

(iii) the condition for which the medication is
prescribed;

(iv) the time and date the medication was taken by the
youth;

(v} the rname of the supervising persen; and
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(vi} +the name of the prescribing physician,

(2) If the decision is made to reconsider the medica-
tion needs of the youth, the prescribing physician shall be
immediately contacted and necessary arrangements shall be made
by the facility for a re-evaluation by a physician of the
youth's medication needs,

{3) The facility shall provide a copy of the youth's
medication schedule to all staff members responsible for
supervising the medication of the youth. The schedule shall
also be placed in the youth's detention record(s),

AUTH: Sec. 41-5-809, MCA
IMP: Sec. 41-5-802 and 41-5-809, MCA

PULE XVI YOUTE DETENTICON FACILITY, COMMUNICATION

(1) The facility . shall have written policies and
procedures governing correspondence. The policies and
procedures shall include the following:

{a} There shall be no limitations on the volume of
correspondence a youth may receive or send.

(b) If reguested, the facility administration shall pro-
vide postage for the mailing of a maximum of two letters per
week for each youth.

(¢c) Appropriate stationery, envelopes and a writing
implement shall be supplied.

(d) Outgoing correspondence shall not be opened,
inspected, read or censored.

(e} Incoming correspondence may be opened and inspected
for cash, checks, money orders or contraband but only in the
presence of the youth to whom it is addressed.

(i) All cash, checks, and money orders sent to youth
shall be documented and retained for the youth in accordance
with the written procedures of the facility.

(£f) Incoming correspondence, other than privileged
correspondence, shall only be read if there are identifiable
and articulate facts showing clear and convincing evidence
that the correspondence contains plans for sending contraband
into or out of the facility, plans for c¢riminal activity
including escape, or information which would create a clear
and present danger to the security of the facility.

(1) Privileged correspondence is correspcndence between
youths and attorneys, courts, government officlals, officials
cf the facility or probation officers.

(ii) The reading shall be in the presence of the youth
after he has been advised of the reasons for reading.

(iii) If the youth wishes to contest the decision to read
his correspondence, he may appeal it to the director of the
facility and the reading will be held in abeyance until the
review by the director.

(g) Yecuth shall not be denied mail rights for disciplin-
ary purposes.
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(2) The facility rchall adopt policies anéd procedures
governing visitation including the follewing regquirements:

(a) The facility =shall provide visiting facilities to
permit informal communication, including opportunity for
phvsical contact,

(b) The use of barriers or devices to prevent phvsical
contact between visitors and vouth is prohikited unlesgs there
is a clear and present danger of physical injury or
introduction of contraband.

(c} 2All visitors must register their name and relation-
ship to youth.

(d) Visitors must submit packages, purses, handbags and
briefcases for inspecticn by facility personnel.

{e} Visitors must submit to a frisk anéd pat-down search
by an employee who is of the same sex.

(i) In the event that there is probable cause to believe
that weapons or contraband will be found by more extensive
search, admission to the facility shall be denied.

(ii) A "search notice" sign which advises visitors of the
foregcing provisions must be conspicuously pested and pointed
out to all visitors,

{f) Youth shall be searched after each contact visit.

(g) The visiting area shall be thoroughly czearched
before and after each visiting period.

{h) During a visit there shall be a system for residents
and staff to communicate with one another at all tines.

{3} The facility shall adopt pclicies and procedures
governing telephone use which zhall include the following:

{a) The facility must be equipped with a telephone.

(b) Telephone numbers of the hospital, police
department, fire department, ambulance, and poison control
center must be posted by each teiephone.

(¢} Telephone number of the parent(s) shall be readily
available,

(d) Youthe must be permitted reascnable and equitable
access to the telephone according to the facility's policy
which may establizh hours of availability and time limits,

(i} Youths shall have the right to call attorneys at all
reasonable times at facility expense. These telephone calls
shall be confiderticl.

AUTH: Sec. 41-5-809, MCA
IMP: Sec. 41-5-202 and 41=5-809, MCA

RULE XVTI YOUTH DPETENTION FACILITY, SECURITY (1) The
facility shall bhave written policies and procedures for
security and control including detailed instructions on:

(a} searches of residents, their rooms or property;

{b) control of contraband;

(c¢) populaticn counts;

(d) key, tool or utensil control;

MAR Notice No. 11-8 21-11/12/87



~2051~

(e) visitation;

(f) emergency procedures;

(gy staffing; and

(h}  locking of dcors.

() Staff members must control security measures, and
shall rot permit vouth to assist with these security measures.

(3} Precedures shall provide for regular and frequent
inspectioneg and maintenance of all security devices, locks and
doors, to ensure their proper working order and to detect
cscape  efforts, Any damaged or non-functioning security
equipment. must be promptly repaired.

{4) Procedures shall provide that, except in emergency
situations, weapons including those of law enforcement
personnel, must not be permitted beyond a designated area to
which detained youth have no access.

(5) Procedurwz shall govern the control and use of keys,
to include:

{a) Youth shall not be permitted to handle, use or have
detention keys in their pussession.,

(b)  An inventory of all keys shall be made each day.

(c) Detention keyr shall be stored in a secure key
locker when not Iin use,

(6) Procedures shall govern the control and use of tools
and culinary equipment, to include:

(a) After usge, tools and equipment shall be acccunted
for by the ctaff member on duty and returned to their proper
storage space.

(b) Fating utensils shall be accounted for after each
meal and returned to the kitchen.

(¢} Kitehen cutlery shall be inverntoried daily,

(7}  Procedures shall provide that when it is necessary
for outside mnaintenance men to work in a detention living
area, youth must be removed from the area and the Iiving area
carefully secrched befere youth are re-admitted. Maintenance
tools must ke carefully checked into and out of the detention
area.

(8) TProcedu: zhall govern the control and use of all
flampable, toxic ustic materials.

{9) Proceaures ehall provide for reporting escapes or
runaways. Such procedures shall be reviewed at least anrually
and updated as necessary.

(10} Procedures shall provide for a plar to be followed
in emperconcy situa ns (e.g., fire, disturbance, taking of
hostages) which shall be mede availalle tc all perscnnel.
These plans shall be reviewed annuelly and updated as
necassary.

(11) Procedures shall provide for reqgular searches ot the
facility, the vouth confined, and arny vehicles which are used
to trarspert youth, however the searches shall:

(a) Le no more freguent than necessary to control
contraband;
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(b) avoid undue force, embarrassment or indignity to the
individual,

(12) With the exception of visual inspection of the
mouth, no search of residents shall be conducted by a person
of the opposite sex.

(a) Strip searches shall be performed only when there is
probable cause to believe that weapons or contraband will be
found.

(b) Body cavity searches shall be performed only when
there is probable cause to believe that weapons or contraband
will be found.

(i) WwWith the exception of the mouth, during all body
cavity searches performed visually, at least two personnel of
the same sex as the youth being examined =shall be present.

(ii) with the exception of the mouth, all body cavity
sesrches performed manually shall be done by a doctor or a
nurse. At least one member of the examining team must be a
member of the same sex as the yocuth being examined.

(13) Youth permitted to Jeave the facility or grounds
temporarily shall be searched upon re-entry.

(a) The search shall be limited to the scope necessary
to uncover items to which the youth had access while away from
the facility.

(b) When the youth's absence from the facility is the
result of voluntary participation in an outside program, the
youth ghall be given prior notice that such participation will
subject the youth to routine searches upon re-entering the
facility.

(14) Material used for security purposes shall be design~
ed so the material will not cause injury to youth or staff,

AUTH: Sec. 41-5-809, MCA
IMP: Sec., 41-5-8072 and 41-5-809, MCa

RULE XVIII YQUTH DETENTION FACILITY, RIGHTS OF YOUTH

(1) The facility shall implement the following policies
and procedures governing the rights of youths which shall
irclude:

{2) The facility's written grievance procedure for
youths and the youth's right to make requests or complaints to
the facility's administration without censorship.

(b) Mo youth shall be subjected to medical or pharma-
ceutical testing for experimental or research purposes or the
use of chemical restraint.

(¢} The youth shall have the right to determine the
length and style of their hair, including facial hair.

(d) The youth's right to be separated from the general
population,

AUTH: Sec. 41-5-809, MCA
IMp: Sec, 41-5-802 and 41-5-809, MCA
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RULE XIX YOUTH DETENTIQON FACILITY, DISCIPLINE (1) The
facility shall use appropriate forms of discipline but must
not use any form of corporal punishment or any other technique
which is humiliating, shaming or otherwise damaging to youths.

AUTH: Sec., 41-5-809, MCA
IMP: Sec, 41-5-802 and 41-5-809, MCh

RULE XX NUTRITION (1) Youths shall be given three
well-balanced meals daily, appropriate to the nutritional
needs of the youth, and including the feour basic focd group
requirements.

(2) Special diets shall be provided for youths as
ordered in writing by a physician. Such orders shall be kept
on file at the facility.

(3) Copies of menus as served shall be kept on file for
one month and shall be available for inspection.

(4) All food shall be transported, stored, covered,
prepared and served in a sanitary manner,

(5) Use of home canned products, other than jams,
jellies and fruits is prohibited.

(6) Hands shall be washed with warm water and scap
before handling the food,

AUTH: Sec. 41-5~809, MCA
IMP: Sec. 41-5-802 and 41-5-809, MCA

RULE XXI YOUTH DETENTION FACILITY, HOUSEKEEPING

(1) The facility may require +the youth teo perform
housekeeping functions, such as necessary housekeeping in his
own room and assisting with general housekeeping duties in the
living unit except that:

(a} Youth shall not have primary responsibility for any
phase of operation such as coocking, laundry, housekeeping, or
maintenance work which is the duty of regular staff.

(b) Assignments shall be made in relation tc the age and
abilities of the youth.

{c) The work does not have as its primary purpose mone-
tary benefit to the facility,

(d) Work assignments shall not include areas to which
the youth do not have regular access.

(e) ©&taff are responsible for the safety of youths while
they are near equipment and machinery.

(f) Youth shall not be permitted to perform any work
prohibited by state and federal regulations and statutes
pertaining to child labor.

AUTH: Sec. 41-5-809, MCA
IMP: Sec, 41-5-802 and 41-5-80¢, MCA
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RULE XXII YOQUTH DFETENTION FACIIITY, SERVICES AND PROGRAM

(1) There shall be z range of resources to meet the
needs of youth, including individual and family counseling and
community services.

(a) Youths shall be afforded access tc mental health
counselirng and crisis interventler services in accordance with
their needs. .

{b) Psychiatric, psychological, medical and other diag-
nostic services, as determined by the youth ccurt, shall be
available to every youth either provided directly by the
facility or by contracting with ancther county or agency which
provides such services,

(c) Other professional services sghall be provided as
needed,

(2) The facility shell have a recreational pregram.

(a) There shall be opportunities for exercise and
leisure~time activity, indoors and outdoors. All youth shall
be permitted and encouraged +o participate in supervised
outdoor recreation unless restricted for health or security
reasons.,

(b) Mo youth shall be required or forced to participate
in recreational activities,

(c) Exercise areas shall be equipped and used within the
limitations of security requirements.

(3) Procedures shall allow youth to participate in
religious services and counseling within the facility on =&
voluntary basis. All youth ghall have the opportunity to
voluntarily practice their respective religions and to receive
vigits from representatives of their respective faiths.

(4) The facility shall provide library services which
are avallable to all youth.

AUTH: Sec. 41-5-8C%, MCA
IMP: Sec. 41-5-802 and 41-5-809, MCA

RULE XX11I YOUTH DETENTION FACILITY, PASSIVE PHYSICAL

RESTRAINT (1) The facility must provide training in
passive physical restraint to all staff members who may be
required to use passive physical restraint and chall provide
at least yearly refresher courses.

(2) Passive physical restraint of a youth may only be
used to end a disturbance by the youth thet immediately
threatens physical injury to the vouth, other persons, or
property.

AUTH: Sec. 41-5-809, MCA
IMP: Sec. 41-5-802 and 41-5-809, MCA

RULF XXIV  YOQUTH DETENTTON FACILITY, TEMPORARY LOCKUR/
SECURE OBSERVATION =~ (1) Temporary lockup/secure obser-
vation may he used as a means of intervention only when the
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vouth is in danger of harming himself, others, or property
and less restrictive alternatives have been attempted zrd
failed to control the youth.

(2}  Temporary lockup/secure observation ghall be used
only for the time needed to change the behavior necessitating
its use and shall not be used as punishment.

{3) Each facility which utilizes temporary lockup/secure
observation shall have a written statement of its policies
which describe, at a minimum:

(a) the criteria for use of temporary lockup/secure
cheervation;

(b) the procedure for its use;

(¢) emergency procedures for special circumstances
occurring while the youth is in temporary lockup/secure
observation (i.e., fire, internal or external disaster, etc.);

(d} the method fer youth to express grievances regarding
the uwse of temporary lockup/secure observation.

(4) The youth shall be informed of the reasen for
tenporary lockup/secure observation at the time of the youth's
placement in it.

(5) If soundproof, the room shall have an intercom sys-
tem which shall be activated when in use.

(6) Placement in temporary lockup/secure observation may
not exceed one (1) hour unless specifically authorized by the
director, shift manager or other designated person in charge.
There shall be a review of the continuing rneed for temporary
lockup/secure observation at least every hour.

fa) A youth whe requires temporary lockup/secure
observaticn in ewxcess of twenty-four (24) hours shall be
evaluated by a mentel health professional.

(7) A staff member shall continucusly monitor the youth
placed in temporary lockup/secure observation by visual or
auditory means and shell remain within twerty (20) feet of the
rocm, 1f continucus monitoring is by auditory means, the
staff member shall visually check on the youth at least every
ter (10) minutes,

(8) Upon the placement ¢f a youth in temporary lockuyp/
secur: cbservation, the following minirum items ehall be
recorded, updated and meintained:

(a) a written report which stuates the youth's name,
date, time of placement, staff member initiating the placew
ment, staff member authoricting placerent and narrative
describing the follewing: the precipitating event, youth's
Fel.avior before rplacement, and actions taken by staff of a
lesr restrictive nresture ir an attempt to control, calm or
contain the youth;

(b) written nctation of visual checks at least every
ten (10) minutes 2nd rnotation cf behavier and time occurring;

(c) notatinn regarding opportunity to use toilet facil-
ities once per hour;
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(d) notations regarding when the youth had opportunity
to exercise;

(e) notation of medications administered, time given
and staff administering;

(f) notation of all staff contact including a descrip-

tion of the resolution of the placement incident which results
in the termination of temporary lockup/secure observation.

(9) Staff of the facility shall be trained in the use
of temporary lockup/secure observation and its effects upon
youth.

(10) PRecords of the use of temporary lockup/secure
abservation, the youth's records, staff records and the room
shall be made available to the department for inspection.

AUTH: Sec., 41-5-809, MCA
IMP: Sec. 41-5-802 and 41-5-809, MCA

RULE ¥XV YOUTH DETEMNTION FACILITY, MECHAMICAL RESTRATNT

(1) & fecility may use handcuffs or soft cuffs when
transporting a youth to or from the facility.

(2) Any other use of mechanical restraint is prohibited.

AUTH: Sec. 41-5-809, MCA
IMP: Sec, 41-5-802 and 41-5-809, MCA

RULE ¥XVI YOUTH DETENTION FACILITY, RELEASE, TRANSFER

AND TRANSPORTATION (1) A youth's release from or
continuance in detenticn shall be determined by order of the
youth court or by authority delegated by the court.

(a} The release from detention shall be in writing and
on file at the facility and the youth court.

(b) If & release is made by phcone, it shall be recorded
in writing.

(2) Procedures for the authorized release of youths
shall include:

(a) verification of identity;

(b} verification of release papers;

(¢) completion of release arrangements, including the
person or agency to whom the youth is to be released;

(d) recording of the date, time, and authority:;

(e) return of personal property and funds; and

(f) instruction on forwarding of mail.

(3) Transfers to other facilities shall ke by youth
cocurt crder.

{4) Personal property of youth bkeing transferred to
ancther agency shall be turned over to the transporting offi-
cer in the presence of the youth, and the signature of the
transporting officer obtained.

(5) Precedures shall address and govern escorted leaves
intc the community.
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(6) The facility shall have policy and procedures for
transportation of vouth which shall include:

{a) The driver of any vehicle transporting ycuth shall
be at least 18 years of age and shall be properly licensed to
operate the vehicle.

(b) The driver and vehicle must have adequate insurance
coverage for personal liability and property damage.

{¢) Youth shall not be transported in the back of a
pick-up truck,

(d) Youth shall be secured in a seat bkelt whenever the
vehicle is in motion.

AUTH: Sec. 41-5-809, MCA
IMP: Sec. 41-5-802 and 41-5-809, MCA

3. The 50th Legislature specified upon rpacsage of
Senate Bill 226 that the Department of Family Services shall
adopt rules concerning licensing procedures for youth
detention facilities. The Statement of Intent specifies the
rules would govern such matters as "the capacity of the
facility, its location, design, construction, equipment and
operation, fire and safety precautions, medical services,
qualifications and number of personnel, and the quality of
services", Additionally, the Statement of Intent specifies
that licensing procedures such as notification of
deficiencies, cure of deficiencies, state inspections and
enforcement of standards would be dealt with by rules. These
rules are necessary to establish licensing procedures for
youth detention facilities as mandated by 41-5-B09.

4, Interested parties may submit their data, views, or
argurents either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of legal Affairs, Department of Family Services, P,0. Box
8005, Helena, Montana 59604, no later than December 11, 1987.

5. Randi M. Hood, Legal Counsel for the Department of
Family Services has been designated to preside over and
conduct the hearing.

R
AR . FY 4
Director, Family Services

Certified to the Secretary of State November 2

21-11/12/87 MAR Notice No. 11-8



-2058-

REFCRF THE DEPAPTMENT OF JUSTICE
OF THE 8TATE OF MONTANA

NOTICE COF PUBLIC HEAPING ON
PROPOSFL: EDCPTION OF RULES
PROVIDING EXEMPTICONMN FROM
THE SFATRELT USE ACT

Tn the Matter of the
Adoption of Rules Providirg
Exemptionsz from the
Zeathelt Use Act.

To A1l Interested Persons

1. On December 4, 1987, at #:30 a.m., 2 puklic hearing
will be held in the auditorium of e Scott Hart Building, 303
Roberts, FHelena, Montara, to ceonsider the acdcption «f rules
prov161ng for exempticns from the Seathelt Use Zct.

2. The proposed rules dn net replace or modlfj any
section currently found in the Administrative Rules of Montana.

3. The proposed rules provide as follows:

RULE I EXEMPTIONS FROM SEATBELT LAW (1) The provisions
of section 61-13-103(1), MCA, fecrbidding operation of a motor
vehicle unless each occupant of & desiorated seating position
is wearing a seatbelt, do net apply te an cccupant of a moter
vehicle who must in the course of his or bher official iob
duties meke such frequent stops that +he public interest is
best served by allewing an exemption. An occupant of a2 motor
vehicle meets this requirement for exemption if, while
verformirg his or her official job duties, the occupant:

(a} normally e&nd as a matter of routine operates cr rides
in & motor vehicle;

(k) normally and as a matter of routine makes ten or more
stops per mile;

(c) must exit the wvehicle at the required stops; and

(d) ecarries an exemption certificate issued by the
department.

(2) The following cccupants of a motor vehicle are exempt
from the provisicns of =section 61-13-103(1), MCA, if they are
engaged in theilr cofficial duties and are carrying an exemp+tion
certificate:

(a) persons providing garbage service;

(b} persons del ivering newspaperes house-to-house;

(c) persons making rural mail deliverv.

AUTH: $61-~13-103(3), MC2 IMP: £1-13-103(2) (L), MCA

RULE II APPLICATION FOR ANY USE OF ENEMPTION CEPT1vICATE
(1) TPersons who qualitfv For an exemption under Rule T may
apply for an exemption certificate {from the Derartment of
mstice, Motor vehicle Division, 303 Roberts, Helera, lontana.
Application is made by completing and submitting an application
on a form furnished by the department,

(2) 1If, upon review of the completed applicetion, the
department is satisfied that the applicant is eligible for an
exemption, the department will issve an exemption certiliceate
to the applicant.

(3) The exemption certificate must be carvied in the
motor vehicle being operated for official duties as pronf of an
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exemnpticon and the certificate ig valid only while the exempted
person is engaged in official duties.

4 The exemption certificate must be exhibited upon
demand of a judge or a peace officer,

(5)  An exemption certificate is valid for two years from
the date of issuance. An application for renewal must be filed
within 20 davs after expiration or a completely new application
for exemption will be required.

(6) The department must be notified within 30 days of any
change in information upon which an exemption is based,

AUTH: 61-3-102(3}, MCA IMP: 61-3-103(2){£f), MCA

4. The proposed rules are necessary to enable the
department to provide reasonable, consistent, and falr
erxemptions from the Seatbelt Use Act for occupants of motor
vehicles who make such {requent sitops with motor vehicles ir
their official job duties that exemptions are warranted.

5. Interested persons may submit thejr data, views, or
arguments concerning the propased rule in writing to Kathy
Seeley, Assistant Attorney General, 215 North Sanders, Helena,
Montana £9620-1401, no later than December 12, 1987.

G. William Hutc on, Assistant Attorney General, has
been designated to preside over aiﬁ conduct the hearing.

CI%L‘\( Jéé/(“.‘”b
Lo MIRE GREELY
Attorney General

U
Certified to the Secretary of State November ﬁzm' 1987.
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BEFORE THF MONTANA HUMAN RIGHTS COMMISSION
OF THE STATE OF MONTANA

In the matter of application of ) 8810003410
the Missoula Community Hospital, )
a Montana non-profit corporation, ) NOTICE OF HEARING
tor a ruling under §49-2-401, MCa )
(1987), as to whether it may employ )
only males as orderlies. }

TO: The Missoula Community Hospital and all interested
persons:

PLEASE TAKE NOTICE that on January 13, 1988 at 10:00 AM,
at 1236 Sixth Avenue, Helena, Montana, the petition of the
Missoula Community Hospital for a declaratory ruling that it
may employ males only as orderlies, when one of their
functions is to perform male bladder catherizations, without
violating §49-2-303, MCA will be heard. You have the right to
be represented by counsel at the hearing. A copy of the
petition is attached to this notice. Janice Frankino Doggett,
hearing examiner for the Commission will preside over and
conduct the hearing.

Any person or organization mayi petition to intervene in
this proceeding by petitioning to intervene and making a
showing of their interest, for the purpose of generally
addressing the application or expressing a particular point of
view concerning it.

A prehearing conference on the application to settle
hearing procedure will be conducted on January 5, 1988 at
10:00 AM.

DATED: November 2, 1987.

MONTANA HUMAN RIGHTS COMMISSION
MARGERY H. BROWN, CHAIR

bys e Ui BT

ANNE L. MacINTYRE {
ADMINISTRATOR
HUMAN RIGHTS DIVISION
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BEFQRE THE MONTANA HUMAN RIGHTS CCMMISSION
QOF THE STATE QF MONTANA

In the matter of application of ) 8810003410
the Missoula Community Hospital, )
a Montana non-profit corporation, ) PETITION FOR
for a ruling under §49-2-401, MCA ) DECLARATORY RULING
(1987), as to whether it may employ )
only males as orderlies. )

1. Petitioner is Missoula Community Hospital, a Montana
non-profit corporation doing business at 2827 Fort Missoula
Road, Missoula, Montana as an acute care hospital.

2, Petitioner is one of two acute care hospitals located
in Missoula, Montana serving a substantial portion of Western
Montana. Twenty=four (24} of petitioner's one hundred fifteen
(115) licensed beds are designated to constitute the "Special
Care Unit" (hereinafter referred to as 5CU). Patients
reguiring acute care as a result of spinal cord and brain stem
injuries in addition to other broad categories of disgability
receive care and rehabilitation services in this unit.

3. Petitioner's nursing staff is composed principally of
registered nurses (hereinafter referred to as L.P.N.s)
utilized to supplement that care. In addition, attached to
the §CU, Petitioner utilizes orderlies for the purpose of
assisting nurses, and in particular for the purpose of
accomplishing heavy lifting which nurses might deem themselves
unable to safely accomplish, and bladder catheterization of
male patients when health care considerations so require.

Hospital does not discriminate on any basis in the
selection of R,N,s and L.P.N.s. However, there are few male
R.N.s and L.P.N.s available in the labor poocl from which
Petitioner draws applicants for employment and therefore the
R.N. and L.P.N. populaticn at Missoula Community Hospital has
historically been predominantly female,

R,N.s and L.P.N.s routinely perform most bladder
catheterizations upon both male and female patients. However,
in many cases the physicians and nursing staff deem it
medically necessary for male attendants to perform male
bladder catheterizations. In some of thess selected cases,
the patient's injury status is such that bladder
catheterization performed by a female nurse might provoke
major sexual arousal in the patient which the medical staff
deems deleterious to the patient's recovery process and
potentially harmful to the nurse. In other cases where
selected injured patients are cognitively intact the medical
stalf often feels that their emotional well-being is better
served by assistance from a male orderly.

There are insufficient male nurses on the staff to enable
Petitioner to schedule a male nurse to be available on
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each shift to periorm male bladder catheterizzations. It is
not eccnomically feasible to stari each shift with both rele
and female orderlies. Petitioner, in order to deliver
adeguate, effective and economical health care to its
patients, particularly those patients in 8CU, requests that
male sex be deemed a bona file occupational gualification for
the position of crderly in its hospital.

Petitioner would be affected by the ilssuance ot a
designation of male sex as a bona fide occupationzi
qualification for the position of orderly irn & positive way by
enakbling it to economically and efficiently deliver the best
health care to its patients,

4, Petitioner seeks a declaratory ruling pursuvant to
49-2-401, MCA and 24.9.249, ARM tc¢ provide that the reasonable
demands of the position of orderly at Missouia Community
nospital require that the employee be of the male sedx.

5. Petitioner reguests that the Commission rule that it
may limit the position of orderly to males without viclatiorn
of 49-2-303, MCA.

6. As Petitioner has a larger proportionate number of
SCU beds, it knows of no other parties who are directly
atfected in exactly the same way it is. However, St.
Vincent's Hospital in Billings, Great falls Deaconess Hospital
and Columbus Hospital in Great Falls all maintain in-patient
acute care rehabilitation beds and may be to a certain extent
similarly affected.

Dated this 4th day of September, 1987,

MISSOULA COMMUNITY HOSPITAL
2827 Fort Missoula Road
Missoula, MT 59801

gy: s/Grant Winn,
Executive Director
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BFFORE THE BOARD OF LAND COMMISSTONERS
AND TFF DEPARTMENT OF STATE TANDS
OF THF STATF QF MO'ITANA

In the Matter of the
AnOFTINN OF RULFS POR
PFMININ(G, UNDER THE MONTANA
STRTP AND UNDERGROUND MTNE
RICLAMATTON ACT AND
AMENDMPNT OF ARM 26.4.307.

NOTYCE OF PROPOSED
ADOPTION OF RULES
FOR PRMINING AND AMENDMENT
OF ARM 26,4,301
NOM PUPT.IC HEARING CONTFMPTATED

T0:; ALl Interested Perscns

1. Nn Jetverv 14, 1988 the Department of State Lands
proposes to adopt rules regulatinog remining under the Montana
Strip and Underground Mine keclamation Act (Title 82, Ch. 4,
Part 7, MCA) ard to amend ARM 26.4.301.

2. The croposed rules provide as follows:

FLLE I REMINING: APPLICARILITY {1) RPules IT through X
shall applyv only to operations which process coal mine waste
materials generated from previously mined areas. AUTH, Sec.
82-4-204, 205, MCA; AUTH Fxtension, Sec. 4, Ch. 70, . 1987,

Eff. 10/1/87; IMP, S&c. B2-4-20F, 203, MCA.

RULE IT PEMINING: GENERAL PERFORMANCE STANDARDS

{1 Anv renining shall he conducted 1o maximize the
recoverability of the mineral rescurce, while using the best
appropriate technologv currently available to improve
environmental Jn*onl]f;, maximizing the potential future land
use, and assuring that disturbance to the land from future
mining cwerations can be winimized. Remining operationg must
comply with ceal minirg application requirements and
rerformance atandard tb t the devertment determines to he
applicabhle to the QL&( ic operation in addition to the
reqguirements of Rules ITT throuqh X, AUTH, Sers, £2-4-204,
205, MCA; AUTH Ex ‘. , . 4, Ch. 70, L. 1987, Eff,
10/1/87; IMP, fe R2-4-207, 203, MCA.

RULYE IIT REMININMG: SPECIAL APPLICATION REQUIRFMENTS

(1) Applications for remining must address the
recuirements of subchapter 3, Rules I through X and mrust
corrte o yith the publie notice reguirements of ARM 26,4,401,

(2) Each plan subritted with the application must
centain descriptions, including appropriate mapg and cross
sections of the proposed disposal methods, sites, and
structures for placing any svoil and waste cenerated bhv the
process, Each plan must dascribe the geotechnical
investigation, design, conetruction, operation and
mairtenance, and removal of any structures and be nrepared in
accordance with 2RM 26,4,520,

(3) Dams impounding coal mine waste must be designed and
constructed to complv with APM 26.4,508 and ARM 24,4 ,603, and
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with the requirements of the mine safety and health
administration, 230 CFR 77.216~1 and 2. The plan must also
contain the results of geotechnical investigations of the
proposed dam or embankment area which were used to determine
the structural competence of the foundation whiech will
support the proposed dam cr embanknent structure and the
impounded material. The geotechnical investigation must be
planned and supervised by an engineer or an engineering
geolouist, according to the following:

(a) The number, location, and depth of borings and test
pits must be determined using current prudent engineering
practice for the size of the dar or embankment, quantity of
material to he impounded, and subsurface conditions,

(b) The character of the overburden and hedrock in the
impoundment area, the proposed abutment sites, and any
adverse geotechnical conditions which may affect the
particular Aam, embankment, or impoundment site must be
corgsidered,

(c) All sprirgs, seepage, and groundwater flow observed
or anticipated during wet periods in the area of the proposed
dam or embankment must be identified on each plan,

(d) Consideration must be given to the possibility of
mudflows, rock-debris falls, or other landslides into the dam
or embankment, or impounded material.

{e) If the structure is 20 feet or higher or impounds
more than 20 acre~feet, it must meet the reguirements of ARM
26.4.639(18). 1In addition, each stability analysis must
include, bhut not be limited to, strength parameters, pore
pressures, and long-term seepage conditions. The plan must
alsn contain a description of each engineering design
assumptlon and calculation with a discussion of each
alternative considered in selecting the specific design
parameters and construction method.

(4) The combination of principal and emergency spillways
must be able to safelyv pass 100-year 24-hour desian
precipitation events. Spillways and outlet works must be
desianed to provide adequate protection against erosion and
corrosion., Inlets must be protected against blockage,

(5} Runcoff from areas above the dam or embankment that
may cause instability or erosion of the impounding structure
must be diverted into stabilized diversion channels desianed
to meet the requirements of ARM 26.4.635.

(6) Impounding structures constructed of or impounding
coal mine waste must be designed so that at least 90 percent
of the water stored during the design precipitation event can
be removed within 10 days.

(7) The application must document the previous mining
historv of the site. AUTH, Sec. 82-4-204, 205, MCa; AUTH
Extension, Sec. 4, Ch, 70, L. 1987, Eff., 10/1/87; IMP, Sec.
22-4-203, 222, MCA.

PULE IV REMINING: COAL MINE WASTE DISPOSAL (1) All
coal mine waste must be placed in new or existing disposal
sites within a permitted area, which are approved for this
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purpose. Coal mine waste must he placed in a contreolled
manner to:

{a) minimize adverse effects of leachate and surface
water runoff on surface and groundwater qualitv and ocuantity;
{b) ensure mass stabilitv and prevent mass movement

during and after construction:

(c) ensure that the dams and embankments, impoundments,
refuse piles and other associated dispossl facilities can be
reclaimed and revegetated in a manner that is compatible with
the natural surroundings and the approved postmining land
uge;

(d) prevent a public hazard;

{e) prevent combustion;

(f) comply with ARM 26.4.520.

(2) Coal mine waste material from activities outgide the
permit area may be disposed of within the permit area only if
approved by the department. Approval must be based con a
showing that such disposal will be in accordance with the
standards of this section and ARM 2€.4.505 through ARM
26.,4,510.

(3) No coal mine waste mav be removed from a permitted
disposal site without a removal plan approved bv the
department., Consideration must be given to potential hazards
to persons living or working in the vicinitv of the
permitted area., AUTH, Sec, 82-4-204, 205, MCA; AUTH
Extension, Sec. 4, Ch, 70, I,. 1987, Eff. 10/1/87; IMP, Sec.
§7°4-703,231, MCA.

RULE V. REMINING: DISPOSAL DESIGN (1) The dams,
embankments, impoundments, refuse piles and associated
disposal facilities must be designed using current, prudent
engineering practices and must meet, at a minimum, the
following design criteria. A gqualified registered
professional engineer, experienced in the design of similar
earth and waste structures, must certify the design of the
dams, embankments, impoundments, refuse piles and associated
disposal facilities.

fa) The dams, embankments and refuse piles must be
designed to attain a long-term static safety factor of 1.5.
The foundation and abutments must be stable under all
conditions of construction.

(b) If the disposal site contains springs, natural or
man-made water sources, or wet weather seeps, the design must
be in compliance with ARM 26.4.520.

{(c) Uncontrolled surface drainage mav not be diverted
over the outslope of refuse piles. Runoff from the arras
ahove refuse piles and runoff from refuse piles must be
diverted into stabilized diversion chennels designed to meet
the requirements of ARM 26.4.634 to safely pass runoff from a
100-year 24-hour precipitation event. PRunoff from
undisturbed areas may be commingled with runoff from the
rafuge pile.

{d) Underdrains shall complv with the requirements of
ARM 26.4.520,

21-11/12/87 MAR Notice No, 26-2-51



’ -2066-

(e} The department rmzy set additicnal site-specific
criteria in order to assure safety ar? ctabilitv.

(f) A gqualified registered professional engineer must
supervise construction and provide certified as-built designs
of the dams, embankments, impoundments, refuse piles and
associated disposal facilities to the department within 30
davs of construction,

{2) Slope protection must be provided to minimize
surface erosion at the site, All disturted areas, including
diversion channels must be revecetated, or otherwise
protected and stabilized, upon completion of ceonstruction,

(3) All vegetative and organic materials must ke
removed . from the disposal site prior to placement of the coal
mine waste if necessary to ensure the stabilitvy of the dams,
embankments, refuse piles and atusoniated disposal
facilities. Soil, if presert, muat be removed, seqregated
and stored or redistributed in accordance with ARM 26,4,701
ard ARM 26,4,702, If approved bv the department, orcanic
material mav be used as mulch, or may be ircluded in the seil
to control erosion, promote growth of vegetation or o
increase the moisture retention of the soil,

(4) The final configuration of the refuse pile must be
suitable for the approved postmining land use, and shall
comply with the reguirements of subchanter 5.

{5) No permanent impoundments mav be constructed on the
refuse pile, Small depressions may be constructed as needed
to retain moisture, minimize ercsion, enhance wildlife.
hakitat or assist revegetation, if the stability of the pile
is maintained.

{6) The refuse pile must be covered with 8 feet of the
best available nontoxic, noncombustible meterial, in a manner
that does not impede drainace from the underdrains. Less
then B feet may be used if, given the chemical and phvsical
characteristics of the refuse material, the requirements of
Rule VIII(?2) and ARM 26.4.501, 703, and 724-735 can be met.
AUTH, Sec. 82-4-204, 205, MCA; AUTH Fxtension, Sec. 4, Ch.
70, L. 1987, Eff. 10/1/87; IMP, Sec. B2-4-203, 231, 732,

MCA.

RULE VI PREMINING: INEPECTIONS OF REFUSE PTLES (1) A
qualified registered professional enaireer, or other
gualified professional specialist under the direction of the
professional engineer, must inspect the refuse pile during
construction, The professional engineer or specialist must
be experienced in the construction of similar earth and waste
structures, TInspections must comply with the following:

(a) Such inspections must be made at least auarterly
throughout construction and additional inspections must bre
made during critical corstruction periods if a cdéenger of harm
exists to the public health and safetvy or the ervironment,
Critical construction periods shall include at a minimum:

(i} Preparation of fourndations including the removal
of all organic material and soil;

(iiy Placement of underdrains and protective filter
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swstems:

f,7i) Installation of fivnal surface drainage systems;
and

{iv} Placement and compacticn of coal mine waste
materials,

(b} Tnsperctions must continue until the refuse pile has
been finally graded and revegetated or until a later time as
reguired by the devartment. AUTH, Sec, 82-4-204, 205, MCA;
ensien, Sec. 4, Ch, 70, L. 1987, Bff, 10/1/87; IMP,
PTCACa03, 231, MCA.

RILE VIT REMININGC: REFUSE PITE INSPRECTION REPORTS

(1} The qualified reaistered professional engineer must
previde a certified report to the department promptly after
each inspection documenting that the refuse pile has been
constructed and maintained as designed and in accordance with
the approved plan. The report must address appearances of
instability, structural weakneas, and other hezardous
conditicns,

(2} The certified repor+ on the drainage system and
protective filters must include color photographs taken
during and after consatruction, but before urdardrains arve
covered with coal mine waste, If the underdrain system is
constructed in phases, each phase must be certified
separately. The photographs accompanying each certified
repnrt must be adequate in size and number, with enough
terrain or other physical features of the site shown to
provide A relative scale to the photographs and to
gwecifically and clearly identifv the site, to document
compliance,

{3) A conv of each inspection report must be retained
at or near the minesite, AUTH, Sec. 82-4-204, 205, MCA; AUTH
Extension, Se«. 4, Ch, 70, I.. 1987, Eff. 10/1/87; IMP, Sec.

BPE570F, 2371, Mca,

PEMINTNG: RECLAMATION PRRFORMANCE STANDARDS

(1} Perinina must meet the performance standards set
forth In subchavters 5 throudh 8, except as noted below.

(M Preexisting highwalls must bhe eliminated to the
marimur extent practical using all reascnablv available
epoll, A variance may ke aranted by the department if the
applicant can document that there is insufficient spoil to
completelv eliminate the hichwall, that an alternative plan
is compatible with the concept of approximate original
contour and with the propesed postmining land vse, and that
anv asscciated spoil can be reclaimed in accordance with ARM
2€.,4.502 and ARM 26.,4.520, such that the reclamation plan is
cerpatible with the pr=tmining land use.

(3) The best availahle material onsite must he used for
the top 8 feet of surface materials unless it can be
demonstrated in compliance with ARM 26.4.501, that 2 lesser
thickness of qualitv material will reesult in effective
reclamation which maintains or imnroves on the preexisting
site corditions and maximizes potential future land vee,

21-11/12/87 MAR Notice No. 25-2-51




-2068-

(4) The site must be seerded with a mixture of native or
native and introduced species most suited to the quality of
the surface materials which make up the rooting medium. The
mixture of species used must meet the functional requirements
set forth in subchapter 7 for vegetative communities.

(5) Success of revegetation must be measured on the
basis of unmined reference areas, unless it can be documented
that reference areas are not applicable because of site-
specific and premine conditions., TIf reference areas are not
used, an alternative approach must be used,

(6) In order to be eligible for bond release, the
postmining vegetative community must:

(a) control excessive erosion;

(b) provide diverse, effective, permanent vegetative
cover of a seasonal) variety compatible with the revegetative
goals for the site no less effective than the ground cover
existing before redisturbance;

(c) maximize potential future land use;

(d) be compatible with the land use patterns in the
surrcunding area;j

(e) meet the time criteria set forth in subchapter 11;
and

(f) comply with ARM 26.4.751.

(7} The best technology and available materials must be
used to create a suitable medium for revegetating and
stabilizing all disturbance areas.

(8) Effluent limitations must be based on the
application of best professional judgment of the best
technology economically achievable on a case-bv-case basis
under section 402(a) (1) of the Clean Water Act (33 U.,8.C.A.
<1342). Effluent limitetions will be established based upon
preapplication values. In no case may subsequent discharges
exceed the established preapplication values. AUTH, Sec.
82-4-204, 205, MCA; AUTH Extension, Sec. 4, Ch, 70, L. 1987,
Eff. 10/1/87; IMP, Sec, 82-4-203, 231, 237, 233, MCA.

RULE IX REMINING: BONDING (1) Bond shall be
submitted consistent with subchapter 11, except as noted
below.

(2) The stardard applied by the department in
determining the amount of performance bond shall be the
estimated cost to the department if it had to reclaim the
avea consistent with the approved plan to the point where
eligihilitv for abandcned mine land status (Rule X) is not
affected,

(3) In no case may bond he less than $10,000 total or
$200 per acre., AUTH, Sec. R2-4-204, 205, MCA; AUTH
Extension, Sea. 4, Ch. 70, L. 1987, Eff, 10/1/87; IMP, Sec.
§2-4-203, 223, 232, 235, MCA,

RULE X REMINING: ELIGIBILITY FOR ARANDONED MINE LAND
STATUS (1) Areas within a remining permit area which are
not directly disturbed by remining activities remain eligible
for abandoned mine land funding if the proposed operation
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does not affect the cost of reclamaticon and this is
documented in the application.

(2) Areas to be directly disturbed may adopt any
existing reclamation plans (on file with the department} for
the site which are in compliance with the performance
standards of this subchapter and may remain eligible for
abandoned mine reclamation, Eligibility must be a site-
specific decision and the operator must document that the
effect of the pronosed activity reduces the overall site
reclamation costs to the department. AUTH, Sec. 82-4-204,
205, MCA; AUTH Extension, ®ec. 4, Ch. 70, L. 1987, Eff.
10/1/87; IMP, Sec. B2-4-203, 239, MCA.

3. It is proposed that ARM 26.4.301 be amended as
follows:

26.4.301 DEFINITIONS The following definitions apply to
all terms used in the Strip and Underground Mine Reclamation
Act and the rules adopted thercunder:

(1) through (48) same as existing rule.

(49) "Previously mined area" means land on which coal
mining operationg were previously conducted exce se
lands upon which such operations were conducted pursuant to a
permit issued under the Montana Strip and Underground Mine
Reclamation Act.

(50) through (87) same as existing rule but renumbered,

4. These rules are proposed to effectuate The Montana
Strip and Underground Mine Reclamation Act as amended by
Section 1, Chapter 7C, of the Session Laws of Montana for
1987. This amendment expanded the definition of strip
mining, for purposes of sajd Act only, to include remining of
previously mined areas. ARM 26.4.301 is amended to define
the term "previously mined area”.

5. Interested parties may submit their data, views or
arguments concerning the proposed rules in writing to Dennis
Hemmer, Commissioner, Department of State Lands, Capitol
Station, Helena, MT 59620 no later than December 10, 1987.

6. If a persop who is directly affected by the
proposed adoption or amendment wishes to express his data,
views and arguments orally or in writing at a public hearing,
he must make written request for a hearinag and submit this
request along with any written comments he has to Dennis
Hemmer, Commissioner, Department of State Lands, Capitol
Station, Felena, MT 59620 no later than December 10, 1987,

7. If the Commissioner receives reguests for a public
hearing on the proposed adoption from either 10% or 25%,
whichever is less, of the persons who are directly affected
by the proposed adoption and amendment, or from the
Administrative Code Committee of the Legislature, or from a
governmental subdivision or agency, or from an association
having not less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of
any such hearing will be published in the Montana
Administrative Register. Ten percent of persons directly
affected hags been determined to be one (1) person based on
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+he approximatzly 17 persons, agencies or organizations
involved in either coal minire or remining or coal mine
reclamation in Montana.

8. The authority of the department to make the
proposed rules and amendments is based on Section 87-4-205,
MCA, and Section 4, Chapter 70, Laws 1987, and the rules
implement Section 1, Chapter 70, Laws 1987, and Sections 82-
4-202, 221, 222, 223, 231, 232, 233, 235, and 239, MCA,

Nennis Hegmer
Commissi r of Sta

Certiiied to Secretary of State
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BEFORE TiiE DEPARTMENT OF REVENUE
QF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION )} NOTICE OF PUBLIC HEARING on
of Rule I relating to Clarifi-) the PROPOSED ADOPTION of Rule
cation of Exception to Tax ) I relating to Clarification of
Tevy Limit for the Property ) Exception to Tax Levy Limit
Assessment Division. } for the Property Assessment

) Division.

TO: All Interested Parsons:

1, On December 2, 1987, at 9:00 a.m., a public hearing will
be held in the Fourth Floor Conference Room of the Mitchell
Building, at Helena, Montana, to consider the adoption of rule
T, relating to Clarification of Exception to Tax Levy Limit.

2. The proposed rule docs not replace or modify any section
currently found in the Administrative Rules of Montana.

3. The rule ag proposed to be adopted provides as follows:

RULE I CLARIFICATION QF EXCEPTION TO TAX LEVY LIMIT (1} A
taxing unit may levy property taxes to exceed a taxpayer's 1986
property tax liability if total taxable valuation decreases by
five percent (5%) or more. If the decrease edquals or exceeds
five percent (5%) of the previous year's value, then the cap on
an individual taxpayer's liability may be exceeded. The excep~
tien 1is not continuing in nature. A five percent (5%) decrease
must occur each year for the 1986 cap to be axceeded. In no
event may the inereased property taxes levied exceed the revenue
limit established in 15-10-412(7), MCA. AUTH, Sec. 15-1-201
MCA; IMP, Secs. 15-10-401, 15-10-402, 15-10-411 and 15-10-412
MCA.

4. Rule I complies with the recent Attorney General's Opin-
ion 42 A.G. Op. 21. That opinion was igsued in response to
several questions prepared by local Montana officials, while
the opinion was heing prepared and also after it was issued, the
Department of Revenue requested that the Attornev General adopt
an &lternative interpretation of 8B 71, That interpretation
would have congsidered the exception from the 1I-105 individual
tax limit to be continuing for every year following a year in
which a c¢ounty's valuation decreased by 5% or more. At the
Dewartment's reguest, the Legislature's Revenue Oversight Com-
mittee also asked the Attorney General to reconsider the opinion
to adopt this "continuing exception" interpretation. The Attor-
ney General declined to revise the opinion. Given this historv,
the adoptior of this rule is necessarv f£or the Department to
acknowledge acceptance of the Attorney General's interpretation
and to eliminate any public confusion as to which interpretation
applies,
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5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing, wWritten
data, views, or arguments may also be submitted to:

Clec Anderson
Department of Revenue
Office of Legal Affairs
Mitchell Building
Helena, Montana 59620

no later than December 10, 1987.

6. David W. Woodgerd, Chief Legal Counsel, Department of
Revenue, Office of Legal Affairs, has been designated to preside
over and conduct the hearing.

OHN' D. LaFAVER, Director
artment of Revenue

éf( e

Certified to Secretary of State 11/2/87.

MAR Notice No, 42-2-375 21-11/12/87



-2073-

BEFORE THE DEPARTMENT OF REVENUE
QF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF PUBLIC HEARING on

of Rules I through VII relating) the PROPOSED ADOPTION of Rules
to Airline Requlations for } I through VII relating to Air-
Corporation License Tax. ) line Regulations for Corpora-

} tion License Tax.

TO: All Interested Persons:

1. On December 4, 1987, at 9:00 a.m., , a publig hearing
will be held in the Fourth Floor Conference Room of the Mitchell
Building, at Helena, Montana, to consider the adoption of rules
I through VII, relating to Airline Regulations for Corporation
License Tax.

2., The proposed rules I through VII do not replace or modi-
fy any section currently found in the Administrative Rules of
Montana.

3. The rules as proposed to be adopted provide as follows:

RULE I GENERAL STATEMENT Where an airline has income for
sources both within and without this state, the amount of busi-
ness income from sources within this state shall be determined
pursuant to Title 15, Chapter 31, Part 3 except as modified by
this regulation. AUTH, Secs.15-1-201, 15-31-313 and 15-31-501
MCA; Eﬂg, Secs., 15-17601, 15-31~301 through 15-31-312 MCA,

RULE II APPORTIONMENT OF BUSINESS INCOME (1) General defi-~

nitions. The following definitions are applicable to the terms
used in the apportionment factor description.

{a) "value" of owned real and tangible personal property
shall mean its original cost. (See ARM 42.26.235).

(b) "Cost of aircraft by type" means the average original
cost or value of aircraft by tvpe which are ready for flight.

{c) T"Original cost" means the initial federal tax basis of

the property plus the value of capital improvements to such prop-
erty, except that, for this purpose, it shall be assumed that
Safe Harbor Leases are not true leases and do not affect the
original initial federal tax basis of the property.

(d) "Average value" of property means the amount determined
by averaging the values at the beginning and ending of the income
year, but the department may require the averaging of monthly
values during the income year if such averaging is necesgsarv to
reflect properly the average value of the airline's property.
(See ARM 42.26.237).

(e} The "value" of rented real and tangible personal proper-
ty means the product of eight (8) times the net annual rental
rate. (See ARM 42.26.236).

(£) "Net annual rental rate" means the annual rental rate
paid by the taxpayer.
(g) “"Property used during the income vear" includes property

which 1is available for use in the taxpayer's trade or business
during the income year.
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(h) "Aircraft ready for flight" means aircraft owned or
acquired through rertzal or lease (but not interchange) which are
in the possession of the taxpaver and are available for service
on the taxpaver routes.

(i) "Revenue service" means the use of aircraft ready for
£light for the production of revenue.
() "Transportation revenue" means revenue earned by trans-

porting passengers, freight and mail as well as revenue earned
from licuor sales, pet crate rentals, etc.

(k) "Departures" means for purposes of these regulations
all takeoffs, whether thev be regularly scheduled or charter
flights, that ocecur during revenue gervice. AUTH, Secs.
15-1-201, 15-31-313 and 15-31-301 MCA; IMP, Secs, 15-1-601,
15-31-302, 15-31~305 and 15-31-312 MCA. —

RULE III PROPERTY FACTOR (1) Property valuation. Owned
aircraft shall be wvalued at its original cost and rented air-
craft shall be valued at eight (8) times the net annual rental
rate in accordance with ARM 42.26,23%F through 42.26.237. The
use of the taxpayer's owned or rented aircraft in an interchange
program with another air carrier will not constitute a rental of
such aircraft by the airline to the other participating airliine.
Such aircraft shall be accounted for in the property factor of
the owner, Parts and other expendables, including parts for use
in contract overhaul work, will be valued at cost.

(2) The denominator of the property factor shall be the
average value of all of the taxpayer's real and tangible person-
al propertv owned or rented and used during the income vear.
The numerator of the property factor shall be the average value
of the taxpayer's real and tangible personal property owned or
rented and used in this state during the income year.

(3) In determining the numerator of the property factor,
all property except aircraft ready for flight shall be included
in the numerator of the property factor in accordance with ARM
42.26.234. Alrcraft ready for flight shall ke included in the
numerator of the property factor in the ratio calculated as
follows: departures of aircraft from locations in this state
weighted as to the cost and value of aircraft by type compared
to total departures similarlyv weighted. AUTH, Secs. 15-1-201,
15-31-313 and 15-31-501 MCA; IMP, Secs. T8-T-601, 15-31-306,
15-31-307 and 15-31-312 MCA. ~

RULE IV THE PAYROLL FACTOR (1) The denominator of the
payroll factor is the total ccmpensation paid everywhere bv the
taxpayer during the income year as provided in ARM 42.26.243.
The numerator of the payroll factor is the total amount paid in
this state during the income year bv the taxpayer for compensa-
tion. With respect to non-flight personnel, compensation paid
to such employees shall be included in the numerator as provided
in ARM 42.26.244. With respect to flight personnel (the air
crew aboard an aircraft assisting in the operations of the air-
craft or the welfare of passengers while in the air), compensa-
tion paid to such employees shall be included in the ratic that
departures of aircraft from locations in this state, weighted as
to the cost and value of aircraft by tvpe compared* to total
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departures similarly weighted, multiplied by the total flight
personnel compensation, AUTH, Secs. 15-1-201-,15-31-313 and
15-31-501 MCA; IMP, Secs. 15-1-601, 15-31-308, 15-31-309 and
15~31-312 MCA. ~

RULE V SALES (TRANSPORTATION REVENUE) FACTOR (1) The
transportation revenue derived from transactions and activities
in the regular course of the trade or business of the taxpayer
and miscellaneous sales of merchandise, etc., are included in
the denominator of the revenue factor. (See ARM 42.26.253)
Passive income items such as interest, rental income, dividends,
etc., will not be included in the denominator nor will the pro-
ceeds or net gains or losses from the sale of aircraft be
included. The numerator of the revenue factor is the total
revenue of the taxpayer in this state during the income year.
The total revenue of the taxpayer in this state during the
income year is the result of the following calculation: the
ratio of departures of aircraft in this state weighted as to the
cost and value of aircraft by type, as compared to total depar-
tures similarly weighted multiplied by the total transportation

revenue. The product of this calculation is to be added to any
non-flight revenues directly attributable to this state. AUTH,
Secs. 15-1-210, 15-31-313 and 15-31-501 MCA; IMP, Secs.

16-1-601, 15-31-310, 15-31~311 through 15-31-312 MCa.

RULE VI RECORDS (1) The taxpayer must maintain  the
records necessary to arrive at departures by type of aircraft as
used in these regulations., Such records are to be subject to
review by the respective state taxing authorities or their
agents, AUTH, Secs. 15-1~201, 15-31-313 and 15-31~501, MCA;
IMP, Secs. T5-1~601 15-31-301 and 15-31-312 MCA.

RULE VII AIRLINE REGULATION EXAMPLES (1) Assume the fol-
lowing facts for an airline for the tax year:

(a) It has ten 747s ready for f£light and in revenue service
at an average per unit cost of $40,000,000 for nine (9) of the
ajrcraft. It rents the remaining 747 from another airline for
$9,000,000 per year. At eight times rents, the latter is valued
at $72,000,000 for apportionment purposes, Total 747 valuation
is, therefore, $432,000,000 for property factor denominator
purposes.

(b) Tt has twenty 727s ready for flight and in revenue
service at an average per unit cost of $20,000,000., Total 727
valuation is, therefore, $400,000,000 for property factor denom-
inator purposes,

() It has nonflight tangible property (n.t.p.) valued at
original cost of $200,000,000.

(d) It has the following annual payroll:

Flight personnel $60,000,000
Nonflight personnel 40,000,000
Total ¥100,000,000

{e) From its operations, it has total receipts of
$50,000,000, business net income of $1,000,000 and no
nonbusiness income.
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It has the following within State X:
10% of its 747 flight departures
.10 x 432,000,00 =
(20% of its 727 flight departures
x 400,000,000 =

$43,200,000);

$80,000,000)

5% of its nonflight tangible property

t.p.)

(.05 x 200,000,000
15% of its nonflight personnel payroll

= $10,000,000};

(.15 x 40,000,000 = $6,000,000),

(£f)
(i)
(i1)
.20
(iii)
(n.
(iv)
(g)

State X has a corporate tax rate of 10%,

The

and

airline's

tax liability to State X would be determined as follows:

Property Factor:

Numerator
43,700,000
+ 80,000,000
+ 10,000,000

’ ’

Sales Factor:
Numerator
43,200,000
+ 80,000,000
»200,

Payroll Factor:
Numerator
6,000,000

+ 8,880,000
14,880,000

(747s)
(747s)
(n.t.p.}

(747s)
(747s)

+

(nonflight)

Denominator
T4372,0600,000 (747s)
400,000,000 (747s)
200,000,000 (n.t.p.)
B N B = 12.9%
Denoninator
437,000,000 (747s)
400,000,000 (747s)
32,000,000 = 14.8%
Denominator

40,000,000 (nonflight)
(14.8%x60,000, 000 flight) + 60,000,000 (flight)
6“0‘0 000 = 14.88%

Average Ratio Equals (property, payroll and sales factors)

(12.9% + 14.8% + 14.88% )
Taxable Income in State X:

Tax Liability to State X:

(2) Same

facts

changed to read:

(a)
(1)

(i)

(.31 x 400,000,000

except

- 3 =

L10 x $142,190

that

= $25,920,00);

14.219%

.14219 = 1,000,000 =

paragraphs

$142,

190

= $14,219,00

It has the following within State Y:
6% of its 747 flight departures
(.06 » 432,000,000
31% of its 727 flight departures
= $124,000,000);

and

(iii) 3% of its nonflight tangible property
7% of its nonflight personnel payroll

($6,000,

(.07 x 40,000,000 =

(b)

000) (iv)

$2,800,000)

State Y has a corporate tax rate of

6%

(a)

The

and (b) are

airline's

tax liability to State Y would be determined as follows:

Property Factor:

MAR Notice No.
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Numerator Denominator
25,920,000 (747s) 432,000,000 (747s)
+ 124,000,000 (747s) + 400,000,000 (747s)
+ 6,000,000 (n.t.p.) + 200,000,000 (n.t.p.)
155,%20,000 + T,032,000,000 = 15.1085%
Sales Factor:
Numerator Denominator
25,920,000 (747s) 432,000,000 (747s)
+ 124,000,000 (747s) + 400,000,000 {747s)
. , + B37,000,000 = 18.0192%
Payroll Factor:
Numerator Denominator
2,800,000 (nonflight) 40,000,000 (nonflight)
+ 10,811,400 (18.019%x60,000,000 flight)+ 60,000,000 (flight)
’ ,400 + 100,000,000 = 13.6114%

Average Ratio Egquals (property, payroll and sales fadtors)
(15.1085% + 18,0192% + 13.6114% ) = 3 = 15.5797%
Taxable Income in State Y: .155797 x 1,000,000 = $155,797

Tax Liability to State Y: .065 x $155,797 = $10,127
AUTH, Sec. 15-1-201, 15-31~313 and 15-31-501 MCA; IMP, Secs.
1 -601, 15-31-301 through 15-31-312 MCA.

4. The Department is proposing rules I through VII for the
following reasons:

These rules are necessary for the State of Montana to have an
enforceable method of properly determining the share of income
earned in Montana by multistate and multinational airlines.
(Northwest Airlines v. Department of PRevenue). With the &axcep-
tion of references to Montana rules or laws and the example in
Rule VII, the content of these proposed rules follows exactly
the airline income apportionment rules adopted bv the Multistate
Tax Commission (MTC}. Montana is a member of the commission,
By adopting the MTC approach, Montana can rely on an established
and definite method of apportioning airline income. Adopting an
approach consistent with other states should reduce the pros-
pects for litigation with the airline 1industry over the long
term. More consistency among the states will also provide the
airline industry with greater tax certainty on whlcb it can rely
in planning its business operations.

Rule I is necessary to clarify that the proposed rules are
applicable only to airlines that have income from sources both
within and without the state. These rules are not applicable to
any business other than an airline business and the rules are
not applicable to an airline business operating solely within
Montana,

Rule II is necessary to define certain terms used in the
remaining rules.
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Rule 1IIT is necessary to clarify how the property factor shall
be computed for a multistate airline. Generally, this rule is
very similar to the rules pertaining to property factor computa-
tion for other tvpes of corpeorations having nrnultistate activie
ties. The provision of this rule that is different relates to
the allocation of mobile property. This rule provides that such
property is allocated based upon the number of departures in the
state weighted by the cost, value and type of aircraft compared
to the total departures similarly weighted. Since the primary
revenue generating activity of an airline is to transport both
pecple and cargo, using the number of departures in the state
{(weighted by cost, value and type of aircraft) to total depar-
tures similarly weighted fairly represents the presence of prop=-
erty in Montana for an airline,

Rule IV is necessary to clarify how the payrell factor shall be
computed for a multistate airline. Generally this rule is very
similar to the rules pertaining to payroll factor computation
for other +types of corporations having multistate activities.
However, in a manner similar to rule III, mobile payroll shall
be allocated based upon the number of departures in the state
weighted by cost, value and type of ailrcraft compared to total
departures similarly weighted. The reasoning to use this method
for allocating mobile payroll would be the same as that set
forth in rule III.

Rule V is necessary to clarify how the sales factor shall be
computed for a multistate airline. Generally, this rule is very
similar to the rules pertaining to sales factor computation for
other types of corporations having multistate activities. How-
ever, in a manner similar to rules ITII and IV, transportation
sales shall be allocated based upon the number of departures in
the state weighted by the cost, value and type of aircraft com-
pared to total departures similarly weighted. The reasoning to
use transportation sales would be the same as that set forth in
rule IIX.

Rule VI is necessary to clarify that the taxpayer will be
required to maintain records necessary to implement these rules.
A taxpayer's failure to maintain adeguate records is not and
should not be a basis for not complying with these rules,

Rule VII is necessary because it shows how rules II through IV
shall be applied using specific examples. These examples should
further clarify the prior rules and reduce or eliminate any
misunderstanding or misinterpretations.

5. Interested parties may submit their data, views, or

arguments elther orally or in writing at the hearing, Written
data, views, or arguments may also be submitted to:
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Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than December 11, 1987.

6. Eric J. Fehlig, Department of Revenue, Office of Legal
Affairs, has been designated to preside over and conduct the

hearing.

JOHN D. LaFAVER, Director
Dapartment of Revenue

Certified to Secretary of State 11/2/87.
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

NOTICE OF PROPOSED AMENDMENT

OF ARM 1.2.419 FILING,
COMPILING, PRINTER PICKUP

AND PUBLICATION FOR THE

MONTANA ADMINISTRATIVE REGISTER

In the matter of the amend~ )
ment of ARM 1.2.419 )
pertaining to scheduled )
dates for the Montana )
Administrative Register )

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons.

1. On December 31, 1987, the Secretary of State proposes
to amend the rule pertaining to the scheduled dates for the
Montana Adninistrative Register.

2. The rule as propeosed to be amended provides as follows:

1.2.419 FILING, COMPILING, PRINTER PICKUP AND PUBLICATION
SCHEDULE FOR THE MONTANA ADMINISTRATIVE REGISTER , (1) The
scheduled filing dates, time deadlines, compilin@’dates, printer
pickup dates and publication dates for material to be published
in the Montana Administrative Register are listed below:

19878 Schedule

Filing
January 54
January %518
February 21
February %316
Mareh-2
February 29
March 1614
April 64
April 2618
May 42

May %616
dune~+ May 31
June 513
July 65

July 2818
August 31
August 715

August 3#29
September 412
October 23
Octobher 3317
Nevempber—2
October 31
November 1614

November 3628
December 412

MAR Notice No.

Compiling
January 65
January 2619
February 32
February 17

Printer Pickup

January 76
January 2320
February 43
February 18

March 31 March 42
March #%¥15 March 18l6
April 75 April 86
April 2%19 April 2220
May 53 May 64

May %517 May 2618
June 21 June 32
June 4614 June 715
July 76 July 87
July 2119 July 2220
August 42 August 53
August %816 August %517
September-3 Seprember—-2
August 30 August 31
Septenmber 513 September 1614
October 64 October %35

October 2818
November 31
November 715
Becember-1
Novenber 29

October 2%19

November 42
November 816

Becember-2
November 30

December 2513

44-2-55

December %614

Publication

January %514
January 2928
February 2311
February 2625

March %210
March 2624
April 2614
April 3628
May 2412
May 2826
June 119
June 2523
July 2614
July 3828
August 1311
August 2325

September 168
September 2422
October 1513
October 2927

November 210
November 2723

Decemper 168
December 2422
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(2) remains the same.
AUTH: 2-4-312, MCA IMP: 2-4-312, MCA

3. The rule is proposed to be amended to set dates
pertinent to the publication of the Montana Administrative
Register during 1988.

4, Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to
Kathy Lubke, Office of the Secretary of State, State Capitol,
Helena, Montana, 59620 no later than December 12, 1987.

L Whdak

JIM/WALTERMIRE
etary of State

Dated this 2nd day of November, 1987
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BEFORE THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend- ) NOTICE OF PUBLIC HEARING ON
ment of Rules 46.2.210 and ) THE PROPOSED AMENDMENT OF
46.2.212 pertaining to ) RULES 46.2.210 AND 46.2.212
administrative fair hear- ) PERTAINING TO ADMINISTRA-
ings ) TIVE FAIR HEARINGS

TO: All Interested Persons

1. On December 3, 1987, at 9:30 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilita~-
tion Services Building, 111 Sanders, Helena, Montana, to con-
sider the proposed amendment of Rules 46,2.210 and 46.2,212
pertaining to administrative fair hearings.

2, The rules as proposed to be amended provide as fol-
lows:

46,2.210 PROPOSAL FOR DECISION BY HEARING CFFICER

+3}--Fhe-hearing-ofiicer-.ghati-make-a-propesai-for-desi-
shtom-wiehins

tay-—thivey-436}-days-of-the-request-for-a-hearing-if-the
benefits-which-are-the-subjeet-of-the-hearing-request-are-pro-
vided-under-the-food-stamp-programs-or

tb)y-—forey-five-{45)-days-af-the-requagt-for-a-hearing-if
the-benefita~whieh-are-the-subject-af--the-hearing-requeast-are
provided-under-a--preogram~ether—-than-the--food-stamp-programs
and

te}-~forey-five-~{45)-days-if-the-hearing-inveived-dentat
er~sermination-of-cereification-or-ticensures

Subsections (2) through (3) remain the same in text but
will be renumbered as (1) through (2).

AUTH: Sec, 53-2-201, 53-2-606, 53-4-111, 53-4-212,
53-6-111, 53-6-113 and 53-7=102 MCA; AUTH Extension, Sec, 113,
Ch. 609, L. 1987, Eff, 7/1/87

IMP: Sec¢. 53-2-201, 53~2-306, 53=-4=112 and 53-6-111 MCA

46,2.212 JUDICTAL REVIEW (1) A party to an appeal who
is aggrieved by a final decision may seek judicial review of
that decision by filing a petition in district court within 30
days after receipt of notice of the final decision as provided
in section 2-4-702 MCa,

{2}--A-final-decision-in--binding-on-the--department--and
tes——unttay-—ineluding--a-county--welfare--department;-and-the
department~or-a-subunit-ef-the-deparementr~-inetuding-a-county
weifare--departmenty--may-not-seek-judietal--review-of-a-£final
deecisions

43} -~A-board-ef--connty-comminsioners--may-seek--judietat
review-sf-—a-final-decision-if-it-was-a-pavey~te-the--oriaginal
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hearing- by-virtde-~ef-the--invelvement--of-connty-funda-in-the
henefies-which~were-the-subjeek~of-the-hearings

(42) If a provider seeks judicial review, venue sghall be
in the First Judicial District in &nd for the County of lewig
and Clark, State of Montana.

AUTH: Cec. 53w
53-7-102 FCA; AUTH
7/1./87

IMP: gec. 52-2-701 and 53-3-113 MCa

-201, 53-2-606, 52-4-212, 53-6-113 and
iension, Sec. 113, Ch. 609, L. 1987, Eff.

3. The prorcsed c¢hanges are necessary because of con~
tinued time constrictions and requests by recipients and
providers for continuances which prevent the fair hearings
officers frem meeting the deadlines set by ARM 46.2,.210. In
addition, KB 225 has the effect of removing the Department
Directox from the Board oi Sccial and Rehabilitation Appeals.
Thus, 1t is necessary £for the Department to seek judicial
review .in these instances it believes are apprropriate.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Cffice
of Legal Affairs, Department of Social arnd Rehabilitation
Services, P.0O., Box 4210, Helena, Montana 59604, no later than
December 10, 1287,

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.

Director, Socia. and Fehabilita-
tion Services

Tertifiad to the Secretary of State RN ‘. , 1987,
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BEFORE THE DEPARTMENT OF SOCIAL
AND RIFPABILTTATION SRERVICES QF TEE
STATE OF MONTANA

In the matter of the amend-
ment of Rule 46.,12,3802
pertaining to cost of living
increazes in medically needy
income stardards

NOTICE OF PUBLIC HEARIMNG ON
THE PROPOSED AMENDMENT OF
RULE 46.12.2803 PERTAINING
TO COST OF LIVING INCRFASES
IN MEDICALLY NEEDY INCOME
STANDARDE

T0: All Interested Persons

1. On December 2, 1987, at 1:30 p.m., a public hearing
will be held in Reom 304 of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana, to consider
the proposed amendment of Fule 46,12.3803 pertaining to cost
of living ircreases in medically needy income standards.

2. The rule as proposed to be amended provides as
follows:

46.32.3803 MEDICALLY NEEDY INCOME STANDARDS Subsections
(1) and {2) remain the same.

(3) MEDICALLY NEEDY INCOME LEVELS
FOR 85T and AFDC-WELATED LNDiVIDUALS
END FAMILIES

Menthiy guartariy
Famity-Gize Income-bevel Ineeme-heved

£340-06 §1;620+00

# 383466 +7145:88
3 4068766 ¥7224-00
4 433,06 +7299:06
5 503-60 F7533:00
& 566<66 1574000
7 65466 r7962-08
8 72700 B7+81:00
9 F62-68 2+286-06
EL) 795566 27385+686
2 826-66 27;478-00
12 85406 27562568
13 88266 27646706
34 967:08 27724269
15 93600 27756566
6 55%-68 27853+00
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One Month Two Month Three Month
Net Income Net Income Net Income
Family Size Level Level Leval
1 $354 $ 708 $1,062
2 383 766 1,149
3 08 816 1,228
1 133 866 1,299
5 507 1,014 1,521
6 580 1,160 740
7 654 1,308 1,962
8 727 1,354 2,18
3 763 .54 7,286
10 738 1,590 2,385
11 826 1,652 2,478
j¥] 851 1,708 2,562
&% 882 1,764 2,646
1 907 1,814 2,721
15 930 1,860 - 7730
18 351 1,362 7,85
AUTH: Sec. 53-6~113 MCA
IMP: Sec. 53-6-101, 53-6-131, and 53-6-141 MCA
3. This change is being made to ensure state policy

coincides with federal cost of living adjustment increases for
the Supplemental Security Income (S5I) program, The table has
been expanded to include income levels of one, two or three
months to accomodate an expanded range of retroactive eligi-
bility determinations.

4. Interested parties may submit their data, views, or
arguments ejither orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to the Office
of Legal Affairs, Department of Social and Rehabilitation
Services, P,0. Box 4210, Helena, Montana 58604, nho later than
December 10, 1987.

5. The Office of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing.

Difector, Focial and Rehabilita-
tion Services -

Certified to the Secretary of State November 2 , 1987.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the amend- ) NOTICE OF THE ADOPTION
ment and adoption of Rules ) OF AMENDMENTS TO RULES
2.13,101 and 2.13.102 and ) AND ADOPTION OF NEW
2.13.103-2.13.107 pertaining ) RULES PERTAINING TO
to the use of the state's ) USE OF THE STATE'S
telecommunications systems ) TELECOMMUNICATIONS SYSTEMS
and facilities ) AND FACILITIES

TO: All Interested Persons

1. On August 13, 1987, the Department of Administration
published notice of a proposed adoption and amendment of rules
concerning use of the state's telecommunications facilities at
page 1229 of the 1987 Montana Administrative Register, issue
number 15,

2. The department has adopted the rules with the following
change:

2.13.106 NON-PROFIT ORGANIZATION USE OF THE STATE
TELECOMMUNICATION SYSTEMS ALLOWED

(1) Same as proposed rule.

(2} Non-profit organizations must make written requests to
the department of administration for access to its systems.
These written requests must provide adequate detailed
information for the department to determine if the non-profit
organization meets any of the criteria defined above. Use of
the state's telecommunication systems shall be authorized for
organizations meeting the criteria based upon the technical
requirements of the non-profit organizations' needs as indicated
by the request and the potential impact on state agency use of
the systems. In consultation with the appropriate agency, the
department will approve or disapprove requests for access by
non~profit organizations within 180 days of receipt of written
requests. Non-profit organizations will be billed for use of
the state's telecommunication systems under procedurcs and rates
developed by the department.

3. At the public hearing, a representative from the
Legislative Auditor's Office commented that the legislature has
adopted its own rules by resolution (joint rules) and are nhot
subject to these proposed rules.

LeRoy Schramm, representing the University System,
presented a letter from Carrol Krause, Commissioner of Higher
BEducation, and bricfly outlined its contents. The first item
concerns the definition of telecommunication systems. After
review of the definition as written, it was ruled to leave the
definition as proposed.
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The Commissionor suggested a rcimbursement be allowed for
personal long distance calls. This suggestion is aoverruled.
The department belicves that the accountability and
administration reguired are not feasible and that such a
practice is not in concert with proper use of the state
telecommunication systems, and other state services, facilities
and property.

The Commissioner suggested that the requests by non-profit
organizations be considered and authorized by the president of a
university unit or the commissioner. This suggestion has merit
and the department has made the change to Rule IV as noted in
paragraph 2 above.

A letter was received from the Public Service Commission
neither supporting nor opposing the rules but urging the
department establish rates for non~profit organizations that
are cconomically efficient and to be aware of the potential
problems of duplication of facilities and uneconomic by-pass of
the public network.

The adoption of the rules intends to clarify, establish and
make consistent, policies and procedures that address the use of
the state's telecommunication systems as recommended by the
Office of the Legislative Auditor in its November 1986 audit.
In the audit, the Auditor found a variety of usage practices by
state agencies and personnel.

4. The authority for the rules is 2-17-302, MCA, and the
rules implemeut 2-17-302, MCA.

(o e

Directotr, Department of Administration

Certified to the Secretary of State October 19, 1987.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE

BEFORE TiE BQART OF MORTICIANS
In the matter of the amendment )} NOTICE OF AMENDMENT OF 8,
of rules pertaining to meet- ) 30.401 BOARD MEETINGS, 8.
ings, fees and the adoption ) 30.407 FEY SCHEDULE AND THE
nf a new rule pertaining to ) ADOPTIOQN OF NEW RULE I. (8.
mortuary licenses ) 30.607) TRANSFER OR SALE OF

3} MORTUARY LICENSE

TO: All Interested Persons:

1. On August 13, 1987, the Board of Morticians published
& notlce of proposed amendment and adoptlon of the
above-stated rules at page 12591, 1987 Montana Administrative
Reglster, 1ssue number 15,

2. Tne board has amended and adopted the rules exactly
as proposed.

3. No comments or testlmony were recelved.

BOARD OF MORTICIANS
WILLIAM B. BROWN, CHAIRMAN

.~

BY: .
KEITH L, COLBO, DIRECTOR
DEPARTMENT OF COMMERCE

Certified to the Secretary of State, November 2, 1987.

Montana Administrative Register 21-11/12/87



~2089~

STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF REALTY REGULATION

In the matter of the amendment )} NOTICE OF AMENDMENT OF 8,58,
of rules pertalning to fees ) 411 FEE SCHEDULE

TO: All Interested Persons:

1. On September 24, 1987, the Board of Realty Regulation
published a notice of public hearing on the proposed amendment
of the above~stated rule at page 1607, 1987 Montana
Administrative Register, issue number 18,

2. The hearing was held on OQectober 14, 1987, at 9:00
o'elock, a.m,, 1n the downstairs conference rproom of the
Department of Commerce building located at 1424 9th Avenue,
Helena, Montana.

3, The Board has adopted the rule as proposed with the
following changes: (new matter underlined, deleted matter
interlined)

"§.58,411 FEE SCHEDULE (1) through (5) will remain the
same .

(6) For each annual renewal of a $65786 $60.00
resident broker's lilcense

(7) will remain the same.

(8) For each annual renewal of a $65760 $60,00
non-resident broker's license

(9) will remaln the same.

(10) PFor each annual renewal of $35-68 $30.00
salesman's license

(11) through (20) will remain the same,"

Auth: 37-51-203, MCA 1Imp: 37-51-207, MCA

4, The comments recelived are as follows along with the
Board's responses thereto:

COMMENT: Representatives of the Montana Assoclation of
Realtors opposed the amendment on the grounds that 1t appeared
to be unreasonable and unsupportable, the qguantity and quality
of services has declined, and the fees should be user
oriented.

RESPONSE: The arguments of the Montana Assoclaticn of
Realtors are overruled for the most part. However, the
proposed fees for renewal are now reduced somewhat. Records
show that since 1982, fees have not produced income sufficlent
to cover expenses. The average annual defleiency of $30,000
could exlist because of a cash reserve., The deficiency was
allowed to continue to exlst to reduce the cash reserve as the
cash reserve was unreasonably 1large. The reserve 1s now
reduced and 1t 1s necessary to set fees commensurate with
EXPEnses.

The Board's filscal year 88 budget is $280,159. Records show
that pre-amendment fees could produce $176,648. This is
$103,511 less than budget. Records show that the amended fees

21-11/12/87 Montana Administrative Register



-2090-

could produce $290,493, which 1s $10,334 greater than budget,
Thils excess is reasonable to provide needed contingency funds
and to provide a certaln amount of cushlon to compensate for a
possible continuation in the decline of licensees,

Fees for address changes, inactive/reactlvation of 1licenses,
and other addltlional changes, all pay for the specifilc
licensing function being performed. The Board depends on the
renewal fee to generate income to perform all other dutles 1n
general-~this distributes costs evenly to all licensees, The
renewal Income supports Board activitles, malntenance of
office staff, equipment, provides resources for the Board to
perform auditing/investigating functions as required, and
provides Board member travel and compensation as required.

The expendiliture level of the Board of Realty Regulatlon has
remained reasonably constant for the past three years,
excluding the increase in FY 86 due to the purchase of the
Department of Commerce computer systenm, Increased
auditing/complaint investigation demands have 1Increased, as
well as the cost to perform these functions. Insofar as
services declining, such cutbacks have been a necessary result
of budget limitations.

5. No other comments or testimony were received,

BOARD OF REALTY REGULATION
JOHN DUDIS, CHATRMAN

BY: igﬂé& i Qﬂ%l
KEITH L. COLBO, DIRECTOR

DEPARTMENT OF COMMERCE

Certified to the Secretary of State, November 2, 1987.
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BEFORE THFE DEPARTMENT OF REVENUE
OF THE STATE OF MOMTANA

IN THE MATTER OF THE ADOPTION NOTTCE OF THE ADOPTTON of

)
of Rules I through X ) Rules I through X (42.25.1301
(47.25.1301 - 47.25.1310) ) - 42.25.1310) relating to
relating te Tertiarv Production) Tertiary Production for
for Natural Resource and ) Natural Resource and Corpora-
Corporations Tax, V' tions Tax.

TO: 211 Interested Persons:

1. On August 27, 1987, the Department published notice of
the propczed adoption of Rules I  +through X (42,25.1301 -
42.25.1310) relating to Tertiary Production for Natural Resource
and Corporations Tax at page 1422 of the 1987 Montana Adminis-
trative Register, issue no. 16.

2. The Department has adopted these rules as proposed.

2., A public hearing was held on September 29, 1987, to
consider the proposed adoption of these rules. Lynn Chenoweth
of the Natural Resource and Corporation Tax Division appeared on
behalf{ of the Department. No other persons appeared to comment
on the rules. Shell 0il Company sent a letter to the Department
relating to the rules, Although the company stated that the
letter was not a "formal comment" on the rules, the Department
is obligated under 2-4-305, MCA to ", . . consider fully written
and oral submissions respecting the proposed rule."

COMMENT : The company stated they continue to support the 2i%
severance tax on incremental oil recovery obtained by enhanced
cil recovery methods through a tertiary rececvery project.
Shell, therefore, does not wish to take any position or do any
thing that would hinder the adoption of the rules as proposed.
However, Shel’l is still of the opinion that the ‘“incremental
petroleun and other mineral or crude 0il" that would be realized
through the establishwment of a tertiary recovery project in a
particular oil field can be readily determined by using "sound
engineering principles", 1In other words, Shell feels that the
base production rate for continued primary or water flood per-
formance can be readily established hy using "sound engineering
principles” and can be agreed upon by gualified petroleum engi-
neers. The incremental enhanced oil recoverv production would
be anything above this forecasted rate. 1In establishing the
kase production rate, Shell would use a combinatien of several
established methods for forecasting continued primary and water

f£locd production, Some of these are: ‘a) Established decline
curves; {h) Extrapolation of oil cut versus cumulative oil
production; (¢) Forecasts using numericel reservoir stimula-
tions; and (d) Forecasts scaled from more mature analog fields,

These methods weould be applied after making an  extensive study
of the reservoir and its producing characteristics.
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RESPONSE: The department believes the method proposed in the
tertiary rule for determining base level is both valid and equi-
table. The rule is valid because it uses a specific application
of a common industry practice of estimating future production by
analyzing historical production data. The Department also test-
ed the proposed method by analyzing data from 6 major oil
fields. The method predicted future production for those fields
within a 94% to 111% range of accuracy.

As stated by Shell 0il, there are numerous other methods of
estimating future production, with each giving different
results. However, the approach counseled by Shell would allow
each producer to select its own method - or some combination of
methods - to estimate incremental tertiary production. The
result would be inconsistent and inequitable treatment of vari-
ous producers.

The method proposed by the department will treat all taxpayers
equally and yet will use the unique production history of each
oil field.

- [

- oA

e &M/\S::L» LAAAR A -

. JOHN D. LaFAVER, Director
“Bepartment of Revenue

Certified to Secretary of State 11/2/87.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF THE ADOPTION of
of Rules I through X ) Rules I through X (42.34.101
(42.34.101 - 42.34.110) ) ~ 42,34,110) relating to
relating to the Dangerous Drug) the Dangerous Drug Tax Act.
Tax Act. )

TO: All Interested Persons:

1. On August 27, 1987, the Department published notice of
the proposed adoption of Rules I +through X (42.34.101 -
42.34.110) relating to the Dangerous Drug Tax Act at page 1433
of the 1987 Montana Administrative Register, issue no. 16.

2. The Department has adopted thase rules as proposed.

3. A public hearing was held on September 22, 1987, to
consider the proposed adoption of these rules. Bob McGee and
Charles Wowereit of the Income Tax Division appeared on behalf
of the Department., No other persons appeared to comment on the
proposal, No other comments or testimony were received.

4. Therefore, the rules are adopted as proposed.

”é“/v\ J wé/wu .

(/ D. LaFAVER, Director
—Bépartment of Revenue

Certified to Secretary of State 11/2/87.
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BEFORE THE DEPARTEENT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend- ) NOTICE OF THE AMENDMENT OF
ment of Rule 46.12,526 ) RULE 46.12.526 PERTAINING
pertaining to outpatient ) TC OUTPATIENT PHYSICAL
physical therapy services ) THERAPY SERVICES

TO: All Interested Persons

1. On August 13, 1987, the Department of Sccial and
Rehabilitation Services published notice of the proposed
amendment of Rule 46.12,.526 pertaining to outpatient physical
therapy services at page 1329 of the 1987 Montana Administra-
tive Register, issue number 15.

2, The Department has amended APM 46,12.526 as proposed
with the following changes:

46.12.526  QUTPATIENT PHYSICAL THERAPY SERVICES, REQUIRE-

MENTS Subsections (I} through (9) remain as proposed.

{18} --Outpatient-~physientr---therapy--serviees---provided
through-a-home-heaitth-care-ageney-shati-be-park-ef-tha-depars—
mentls-200-186-vistt-timikations

Subsection (11) remains as proposed but will be renum-
bered as subsection (10}.

AUTH: Sec. 653-6-113 MCA; AUTH Extension, Sec. 4, Ch.

329, L. 1987, Eff. 10/1/87
IMP: Sec. 53-6-101 and 53-6~141 MCA

3. The Department has thoroughly considered all commen-
tary received:

COMMENT: Why have physical therapy services provided by home
health care agencies been removed from the limitation of out-
patient physical therapy services?

RESPONSE: Home health care services are a separate and dis-
tinct service and have adequate controls such as a §400 month-
ly reimbursement cap and 200 visit per fiscal year limitation.
Current program contrels are sufficient to prevent excessive
expenditures. Additional conirols proposed by changes to
subsection (10} are not necessary,

COMMENT: A staff person from Legislative Council suggested
addition of an authority extension,.

RESPONSE: The Department has complied with the suggestion.
o /

v

- ’3’/“3;/ N4 -
Director, Sbcial and Rehabilita-
tion Services

Ceriified to the Secretary of State _ ?LJiﬁjg 92 .. los7.
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VOLUME NO. 42 OPINION NO. 31

CONSTITUTIONS - Appointment of district judge;

COURTS, DISTRICT - Appointment of district judge:
ELECTIONS - Election of district judge following
appointment and confirmation;

JUDGES - Appointment of district judge;

LEGISLATURE - Senate confirmation of district judge;
MONTANA CODE ANNOTATED - Section 3-1-1014;

MONTANA CONSTITUTION -~ Article VII, sections B(1l), 8(2);:
OPINIONS OF THE ATTORNEY GENFRAL - 41 Op. Att'y Gen.
No. 52 (198¢).

HELD: 1. An individual nominated by the governor while
the state senate is not in session to fill a
vacancy in the oifice of district judge serves
until the end of the next legislative session,
If confirmed at the next session, he or she
continues to serve until the next general
election for which the statutory f£filing
deadline has not passed.

2. Where the tenure of an individual nominated by
the governor to fill a vacancy in the office
of district judge runs into a next term of
office, this fact does not shorten the length
of the next term. At the next general
election for district judge a successor is
elected to serve the remainder o©f the
unexpired term cf office.

21 October 1987

Hon, Jim Waltermire
Secretary of State

koom 225, State Capitol
Helena MT 59620

Dear Mr. Waltermire:
You have asked my opinion concerning the timing of
judicial elections for district judges in the third and

seventh judicial districts, As you note in your letter,
the Governor made nominaticns to fill the vacancies on
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those courts in July 1987. The terms of office were due
to expire in January 1989, and the positions were
therefore scheduled to appear on the ballot in November
1988,

Your first question concerns whether the two positions
should appear on the 1988 ballot. There has been no
opportunity for the 8enate to confirm the nominees.
Article VII, section 8 of the Montana Constitution
provides for the election and confirmation of nominees
to fill vacancies in the office of district court judge.

(1) The governor shall nominate a replacement
from nominees selected in the manner provided
by law for any vacancy in the office of
supreme court justice or district court judge.
If the governor fails to nominate within
thirty days after receipt of nominees, the
chief justice or acting chief 3justice shall
make the nomination. Each nomination shall be
confirmed by the senate, but a nomination made
while the senate is not in session shall be
effective as an appointment until the end of
the next session. Tf the nomination is not
confirmed, the office shall be vacant and
another selection and nomination shall be

made.

(2} Tf, at the first election after senate
confirmation, and at the election before each
succeeding term of office, any candidate other
than the incumbent justice or district judge
files for election to that office, the name of
the incumbent shall be placed on the ballot.
... [Emphasis added.]

In 41 Op. Att'y Gen. No. 52 (1986), I concluded that
Senate confirmation of a nominee to a district judgeship
is a prereguisite to the placement of that office on the

ballot for election. Moreover, 1 concluded that the
"first election after senate confirmation" referred to
in article VvII, section 8(2) of the ~ Montana

Constitution, means the next general election after
Senate confirmation for which the statutory filing
deadline for judicial candidates has not passed.

Congistent with that opinion, the judicial positions in
question should not appear on the November 1988 ballot
if Senate confirmation of the nominees does not occur
before the filing deadline for the 1988 primary
election. In that case, the nominations will remain
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effective as appaintments through the erd of the next

legislative gession. At the next session, 1f the
nominations are not confirmed, other nominations must he
made. Ment, Const, art. VII, & &{i}. If the
nominations are coniirmed, saction 3-1-1014, MCH,
prcvides that the nominnes chall serve “until the next
succeeding general electicn," i.e., the next gereral

election after Senate cenfirmation for which the
statutory filing deadline has rot passed,

It is possible that the next legislative session will
not convene until 1989, Under those circumstances the
individuals nominated ir July 1987 would serve through
the 1989 legislative sezsion, and, 1f confirmed, they
would continue to serve until the next general election
for which the statutory filing deadline has not pussed.

Your second guestion is: What is the lergth of term for
the two offices of district judge when thev finally do
appear on the ballot? Section 3-1-1014, MCA, provides
that where an appoirtee confirmed by the Senate serves
until the next general election, the candidate elected
at the next election holds office for the remainder of
the unexpired term of office. The phrase "term of
cffice" refers to a fixed and definite period of time.
State ex rel. Rusch v. Board of Commissioners, 121 Mont.
162, 166, 191 P.2d 670, 672 (1948). That phrase must
not be confugsed with "tenure of office," which may
include a period of time between the expiration of an
officer's term and the qualification of his successor.
See State ex rel. Olsen v, Swanberg, 130 Mont., 202, 211,

799 P.2d 446, 451 (1956).

The fixed term of office, in this case six vears, is not
affected by the holding over of an officer beyond the

expiration of the term. W“he holdover merely shorters
the tenure of the succeeding officer, who takes cffice
for the unexpired balance of the new term., Opinion of
Justices, 298 A.,2d4 118, 120 (N.H. 1972); State v,
Johnsen, 57 N.W.zd 531, 535 (Nek. 1953); Gilson v.
Heffervar, 192 A.2d 577, 65¢! (N.J, 1263); Graharm v.
Togkhart, 91 P.2d 265, 267 {(ariz. 1939); HOLbrock v

Board of Directors, 64 P.2d 430, 431 {(cal. 1937); State

v. Amos, 133 So. 623, €25 (Fla. 1931). Accord 63A Am.
Jur. 2d Public Officers and Employees § 169 (1984); 67
C.J.8. Officers § 73 (1978). The holdover does not

postpone the beginning of the next six-year term of
office. See Opinicn of Justices, supra, 298 A.2d4 at
119.
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THEREFOKRE,
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IT 1S MY GOFINION:

1. An individual nominated by the governor while
the state senate is not in session to fill a
vacancy in the office of district judge serves
until the end cf the next legislative session,
1f confirmed at the next session, he or she
continues to sorve until the next general
clection for which the statutory filing
deadline has not passed.

2. Where the tenura of an individual nominated by
vhe governor to f£ill a vacancy in the office
of district Jjudge runs into a hext term of
office, this fact does not shorten the length
of the next terr. At the next general
election for district judge a succassor is
~lected to serve the remainder of the
urcxupired cerrm of office,

Verd truly yours, -

A

MIKE GREELY ™=
Attorney General

21-11/712/87
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VOLUME NO. 42 OPINION NO, 32
COUNTIES - Duty to take, stcre, and sell abandoned
vehicles and obligation to pay costs;

HIGHWAYS - Duty of county to take, store, and sell

vehicles abandoned on public highways cther than county
roads and cohbligation to pay costs;

HIGHWAY PATROL - Duty of county to take, store, and sell
abandoned vehicles taken into custody by the highway
patrol and county's obligation to pay costs;

MOTOR VEHICLES - Duty of county and city police to take,
store, and sell abandoned vehicles and obligation to pay
costs;

POLICE - Duty of county and city police to take, store,
and sell abandoned vehicles and obligation to pay costs;
SHERIFFS - Duty of county and city police to take,
store, and sell abandoned vehicles and obligation to pay
costs;

MONTANA CODE ANNOTATED - Sections 61~-12-401 to
61-12-404, 61-12-407.

HELD: 1. fThe county sheriff is obligated to take,
store, and sell abandoned vehicles taken into
custody by the Montana Highway Patrol pursuant
to section 61-12-401, MCA.

2. The county is obligated to pay all of the
expenses connected with the removal, storage,
and sale of vehicles taken into custody by the
Montana Highway Patrol pursuant to section
61-12-401 (1) (2}, MCA, or by the sheriff
pursuant to section 61-12-401(1) (b) or
61-12-401(3), MCA, The c¢ity police are
obligated teo pay all of the expenses connected
with the removal, storage, and sale cf
vehicles taken into custody by the city police
pursuant to sections 61-12~401(1) (c) or
61~-12-401(3), MCA, Expenses associated with
these responsibilities can be recovered from
the proceeds of the sale of the abandoned
vehicles, pursuant to section 61-12~407, MCA.
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27 Octoher 1587

J. Allen Bradshaw
Granite County Attorney
Granite County Courthouse
Philipsburg MT 59858

Dear Mr. Bradshaw:
You requested my opinion ont

1. Whether a county sheriff is obligated to
take, store, and sell abandoned vehicles
which have been taken into custody by the
Highway Patrol pursuant to section
61-12-401, MCA.

2. Whether a county is obligated to pay all
of the expenses related to towing,
storing, and selling abandoned vehicles
located on public highways other than a
county road.

In 1967, the Montana Legislature enacted statutes to
provide for the removal and disposal of abandoned motor
vehicles. Those statutes have subsequently been
codified in Title 61, chapter 12, part 4, MCA, The
legislative history, while sketchy, suggests that the
statutes were enacted +to authorize law enforcement
officers to remove or to arrange removal of abandoned
vehicles, The original legislation pertained to city
streets and public property. The law was amended in
1969, 1979, and 1987, The 196% amendment allowed
removal where the vehicle had been abandoned 48 hours or
more, 1969 Mont. Laws, ch. 169%, § 2. The 1979
amendment allowed the owner or person in possession of
private property to request the sheriff or the city
police to remove any abandoned vehicles from his
property. 1979 Mont. Laws, ch. 445, § 1. The 1987
Legislature reduced the burden on the sheriff to
"preserve” such abandoned vehicles while awaiting sale;
now, the sheriff need only provide "storage" for the
vehicles. 1987 Mont. Laws, ch. 88, § 6.

You indicate in your letter that section 61-12-401, MCA,
appears to give the sheriff the discretion to refuse to
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receive the vehicles and process them Zfor sale. I
disagree with that conclusion.

Section 61-12-401, MCA, authorizes the Montana Highway
Patrol *to take into custody abardoned vehicles found
upon the right-of-way of any public highway other than a
county rcad. The sheriff may take into custody vehicles
abandonzd on the right-of-way of any county road and the
city police may take into custody any abandoned vehicle
found wupon a city street within the city. Section
61-12~401, MCA, does not reguire law enforcement
agencics to take abandoned vehicles into custody. The
language is permissive and states that an agency may do
0. However, once a decigsion is made to take the
vehicle into custody, sections 61-12-402 to 407, MCh,
apply; the language c¢f those statutes is mandatory.

Section 61-12-402, MCA, requires the Mecntana Highway
Patrol to furnish the sheriff a complete description of
any vehicle removed at its direction. The description
includes year, make, model, serial number, and license
number if available. The sheriff is also to be provided
with a statement of any costs incurred to that date in
the removal, storage, and custody of the vehicle and
with any available informatien concerning its ownership.
§ 61-12-402(1), McCA. At that point, with respect <to
abandoned vehicles, the duty and authority of the
Montana Highway Patrol end. The sheriff and the city
police then have the statutory obligation to make all
reasonable attempts to locate the owner, lierholder, or
person entitled to possession of any vehicle taken into
custody pursuant to section 61-12-401, MCA.
§ 61-12-402(2), MCA. The statutes contemplate that the
sheriff ig responsible for handling the vehicles removed
by the county or by the Montana Highway Fatrol and that
the c¢ity police are responsible for handling the
vehicles removed by the city.

The statutes allew the sheriff or city police to declare
the vehicle a junk vehicle or to ralease the vehicle to
its rightful owner or pcssessor, §§ 61-12-402,
61-12-403, MCA. If the owner does not claim the vehicle
and it 1s not declared a junk vehicle, the statute
provides that the sherift or the city police shall sell
it at a public auction. § 61-12-404, MCA, Since the
sheriff and city police have the duty to dispose of the
vehicle, they c¢an recover the costs for the removal,
storage, and custody of the vehicle from the proceeds of
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any sale. § 61-12~407, MCA., Section 61-12-407(2), MCA,
provides:

with the return of sale, the sheriff shall
tranemit to the county treasurer or the city
police shall transmit to the city treasurer
tnu balan<c of the pxoceeds of the sale after

“the co; resd_ in the
and &_n_hyie_é in = the
storage, . vehicle.

TEmphacis added.’]

That balance is then deposited by the county treasurer
into the county road fund or by the c¢ity treasurer into
the city street fund. § 61-12-407(3), MCA.

In summary, once the decision has been made to take a
vehicle into custody, the sheriff or the city police
then must follow the statutory procedures set forth to
locate the owner, declare the vehicle a junk vehicle, or
sell the vehicle at auction. Followirg a sale, the
sheriff or city police may retain the costs incurred in
the removal, storage, and custody of the vehicle., There
is no statutory provision which allows the Montana
Highway Patrol to dispose of-vehicles or to recover the
costs of removal, storage, and custody of vehicles
abandoned on public right-of-ways of any highway other
“than a county road. The statutes place that
responsibility with the sheriff and allow the county to
recover costs from the owner or from the sale of the
vehicle in that instance. The authority and duty of the
Montana Highway Patrol end when the sheriff{ is given
notification of the removed vehicle pursuant to section
61-12-402(1), MCh.

THEREFCRE, IT 1% MY OPINION:

1. The county sheriff 1is ohkligated to take,

store, and sell abandoned vehicles taken into

. custody by the Montana Highway Fatrol pursuant
te section 61-12-401, MCA.

2. The county 18 colligated to pay all of the
expenses connected with the removal, storage,
and sale of veh.cles taken into custody by the
Montana Highwa Patrol pursuant to section
61~12-401(1) (a), MCA, or by the sgheriff
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pursuant to section 61-12-401(1) (b) or
61-12-401(3), MCA. The c¢ity police are
obligated to pay all of the expenses conrected
with the removal, storage, and sale of
vehicles taken into custody by the city police
pursuant to sections  61-12-401(1) (¢) or
61-12-401(3), MCa, Expenses assoclated with

these responsibilities c¢an be recovered from
the proceeds of the sale of the abandoned
vehicles, pursuant to section 61-12-407, MCA.

Veyy truly yours,

,

“ MIKE GREELY ™
Attorney General
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VOLUME NO. 42 OPINION NO. 33

LAND USE =~ Applicability of Natural Streambed and Land
Preservation Act to irrigation districts;

WATER AND WATERWAYS - Applicability of Natural Streambeg
and Land Preservation Act to irrigation districts;
MONTANA CODE ANNOTATED - Title 75, chapter 7, part 1;
Title 87, chapter 5, part 5; sections 75-7-102,
75-7-103(4), 75-7-103(5), 87-5-502, 87-5~506, B87-5-507;
MONTANA LAWS OF 1987 - Chapter 551, section 1

OPINIONS OF THE ATTORNEY GENERAL ~ 41 Op. Att'y Gen. No.
62 (1986), 40 Op. Att'y Gen. No, 71 (1984), 39 Op. Att'y
Gen. No. 2 (1981), 37 Op. Att'y Gen. No. 15 (1977).

HELD: An irrigation district is a "person" within
the wmeaning of section 75-7-103(4), MCA, cf
the Natural Streambed and Land Preservation
Act.

28 October 1987

Robert L, Deschamps III
Missoula County Attorney
Missoula County Courthouse
Missoula MT 59802

Dear Mr. Deschamps:

You have requested my opinion concerning the following
question:

Is an irrigation district created pursuant to
sections 85-7-101 to 308, MCA, or earlier
codifications a "person" under saction
75=-7-103(4), MCA, of the Natural Streambed and
Land Preservation Act?

I conclude that an irrigation district is a "person"”
under, and is subject to requlation by, the Natural
Streambed and Land Preservation Act, §§ 75-7-101 to 124,
MCA (Streambed Preservation Act).

The purpose and general scope o©f the Streambed

Preservation Act have been discussed in several prior
opinions and need not be reiterated at length here, 41
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Op. Att'y Ge:n. No. 62 (1986); 40 Op. Att'y Gen. No, 71
at Z8% (1984); 39 oOp., Att'y Gen. No. 2 =zt % (1981); 37
Op. Attr'y Gen. No. 15 at 56 (1877). The Ac* seeks to
protect the State's strears and adjacent property from
damage (§ “L5-T7-1.2, MOBR) and it extends no anv "projecs™
undertuson by & "person.” The latter terr . defined in
gection 75-7-103{4), - MCA, mearina  "any  natural
person, covrporation, firm, martnership, agsociatior, or
nthur legal ertity not covered under §7-5-502." Section
87-5-502, KCA, in turn, is rart of the Stream Protection
Aot, &§§ 87-5-501 to 509, MCA, and requires any “agencoy
of state government, county, municipality, or other
subdivision of the nstate of Montara" to give notice Lo
the Department of Fish, Wildlife, and ©“arks of all
conetruction projects "which may or will obstruct,
dzmage, diminish, destroy, change, modily, or very the
natural existing shape and for of any strean or its
banks or cributariecsz{.}" In 27 Op. Att'y Gern. No. 15
and 40 Op. Att'y . No. 71, I held that <the
applicability of one statute or the othe erded apon
the entity controlling the involved project: Tf the
entity is a public ugency within the reach of section
87-5-502, MCA, the projoct is subject ne the Strean
Protection Act, and, 1f not, the Streambed Proservation
Acl governs. RBecause these actgs have Jdifferent
notification and enforcement procedurcs, dotermination
of which applies in a particular instance has practical
znd legal significance.

[sX:

The definition of "person” in the Streambed Fresorvetion
ct makes wunistakably clear tha*t it and the Stream

Protection Act are intended to be complemertary and that
one appliecs when the other does rot. Although under
different rircumstances the tferm "subdlvision of the
state of Montana"™ in section 87-5-502, MCA, might be
deemed to include irrigation districte (Crow E
iryigation District v. Crittenden, 71 Mont. 66, 2
tection Act mNMpressly e

63 (1924)7, the Stream Br
from its regulatory soope "any drrigation district
project or any other irrigation an § 87-5-507,
MCA. Sentions 87-5--5G2 and §7-3-%06, MCA, nust be
construed together, and it accordingly anomalous to
spagest  that the term "subdivigion of the stote of
Montana” in the former provisicon refers te an entity
whose principal activity iz specificallv oxempted from
coverage. fe~ Thaanum v. Bynum Irrigation ot

.58, 530 (1928) ("[a] weord or

Mont., 221, 2235, 232
phrase may have different meanings as it is employed in
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different connections ... and the particular meaning to
be attached to it in a given statute or constitutional
provision 1s to be measured and controlled by the
connection in which it is employed, the evident purpose
of the act, and the subject to which it relates").
Since an irrigation district falls ocutside the purview
of the Stream Protection Act, my eariier opinions compel
the conclusion that such an entity is a "person” under
the Streambed Preservation Act.

This conclusion, finally, is not only consonant with 41
Op. Att'y Gen. No. 62, which held that irrigators mist
comply with the Streambed Preservation Act when
undertaking a "project" as defined in the 1985 codified
version of section 75-7-103(5), MCA, but is also
corsistent with recent legislative amendments to that
provision, which generally exclude from "proiject" status
"customary and  historic maintenance and repair of
existing irrigation facilities[.]" 1987 Mont. Laws, ch.
551, § 1. By implication, therefore, other forms of
modifications to irrigation systems do constitute a
Yproject." While 41 Op. Att'y Gen. No. 62 dealt with an
individual ivrigator and not an irrigation district,
there exists no basis in the language or purpose of the
Streambed Preservation Act to distinguish between
individuals and districts;: irrespective of who
undertakes a particular project, its effects and the
legislatively~percaived need for oversight remain.

THEREFORE, IT IS5 MY OPINION:
An irrigation district is a "person” within the

meaning of section 75-7-103(4), MCA, of the Natural
Streambed and Land Preservation Act.

Vey : truly )011{‘%,(
Z‘ &U/ﬁ((y

MIKE GRELL" .
Attorney Generai /
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. The
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule,

The Committee welcomes comments from the public and invites
members of the public to appear before it or fo send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address
is Room 138, Montana State Capitol, Helena, Montana 59620,
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Dafinitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of ‘ontaua (ARM) 1is a
Tooseleaf compilation by department of all
rules of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Adminjistrative Register (#AR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney  general (attorney  General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of Muntana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index, volume 16,
Update the rule by checking the
accumulative table and the table of
contents in the last Montana Administrative
Register issued.

2. Go to cross refaerance table at end of each
title which list MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TARLE

The Administrative Rules of Montana (ARM) is a compilation of
¢xisting permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM. The ARM is updated through June 30,
1987. This table includes those rules adopted during the
period June 30, 1987 through September 30, 1987 and any
proposed rule action that is pending during the past 6 month
pericd. (A notice of adoption must be published within 6
months  of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue
of the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to c<¢heck the ARM updated through June 30, 1987,
this table and the table of contents of this issue of the
MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter
of the rule and the page number at which the action 1is
published in the 1987 Montanz Administrative Register.

ADMINISTRATION, bepartmeat of, Title 2

I Bilind Vendors' Bidding Preference, p. 1730, 250

IV and other rules - lse of State's
Telecommunications Systems and Facilities, -
Approval of Installations, Modifications or

Removal of Telecommunications Systems -~ lUse of
Systems, p. 1229

I-VII Overtime and Compensatory Time in Lieu of
Overtime Compensation, p. 272, 769

2.5.201 and other rules - Purchasing - Definitions -

Department Responsibilities ~ Delegation of
Purchasing Authority - Competitive Sealed Bids
and Proposals « 3mall Purchases of 3Supplies and
3ervices, p. 799

2.5.201 and other rules - Contracting for Supplies and
Services, p. 1151, 1961

2.21.605 and other rules - Holidays for State Employees,
p. 1848

2.21.804 and other rules - Sick Leave Fund, p. 733, 1202

2.21.1501 and other rules - Administration of Conpensatory

Time for Employees Exempt from the Federal Fair
Labor Standards Act (FLSA), p. 278, 767

2.21.6706 and other rules - Tmployee Incentive Award
Program, p. 505, 1337

(Public Employees' Retirement Board)

I-1T1 and other rules -~ Salary and Service Credits for
Retirement Systems - Qualifying Qut-of-state
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Service in PERS - Purchasing Military Service in
the Sheriffs' Retirement System - Granting Full
Service Credit for Temporary Service Reductions,
p. 617, 1338

(Teachers' Retirement Board)

I-TX and other rules - Teachers' Retirement System,
p. 1600

(Workers' Compensation Judge)

2.52.310 and other rule =~ Procedural Rules - Time and

Place of Trial - Appeals, p. 1149, 1618

AGRICULTURE, Department of, Title 4

I Assessment of Fees for Financial Consulting and
Debt Hediation, p. 803, 1342

I-TT and other rules - Produce Wholesalers - Itinerant
Merchants ~ Tstablishing Bond Equivalents,
p. 622, 1341

I-TT Emergency Rule - Creating a Quarantine to Prevent

the Entry of Varroa Mite Infested Honeybees into
Montana, p. 1963

T-VII Administration of the Honey Bee Program, p, 1855

I-vI Emergency Rules - Cropland Insect and Spraying
Program, p. 771

I-VII Rodenticide Grants Program - Collection of Fees,
p. 510, 880

I-XI Emergency Rules - Administration of the Alfalfa
Leaf.cutting Bee Program, p. 580

T-XI Administration of the Alfalfa Leaf-cutting Bee
Program, p. 1232, 1965

4.4.302 and other rules - Administration of Claims
Against State Hail Insurance, p. 1861

4.5,110 and other rules - Regulation of Noxious Weed

Seeds and Seed Merchandising Licenses, p. 1859

4.12.1012 and other rule - Increasing the Fees Charged for

’ Sampling, Inspection and Testing of Graing at the

State Gralin Laboratories, p., 53, 252

§.12.1806 Collection of Fees for Produce Inspections,
p. 805, 1340

4,12.3501 and other rule - Grading of Certified Seed
Potatoes, p. 193, 368

4,12.3503 Emergency Amendment - Grading of Seed Potatoes
Having Hollow Heart Condition, p. 475

STATE_AUBITOR, Title 6

I Defining Promotional or Developmental Stage,
p. 351, 774

I Emergency Rule - Defining Promotional or
Developmental Stage, p. 369

I-Iv Grggp Coordination of Benefits, p. 940, 1371,
17

I-VIT Independent Liability Funds, p. 1864
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I-IX Periodic Payment of Quarterly Premium Taxes,
p. 1868
I-X Health Maintenance Organizations, p. 1238, 1770

COMMERCE, Department of, Title 8§

(Board of Architects)

8.6.405 and other rules - Reciproecity = Individual Seal -
Standards of Professional Conduct and Activities
Constituting Misconduct, p. 1648, 253

(Board of Barbers)

8.10.1006 Procedure Upon Completion, p. 627, 1205

(Board of Chiropractors)

8.12.606 and other rule - Renewals - Continuing Education
- Inactive Status, p. 808, 1343

(Board of Dentistry)

8.16.602 and other rules - Allowable Functions for Dental
Hygienists and Dental Auxiliaries - Prohibition -
Permit Required for Administration of Facility -
Mininmum Qualifying Standards - Facility
Standards, p. 1654, 155

(Board of Hearing Aid Dispensers)

8.20.401 and other rules - Traineeship Requirements and
Standards - Fees ~ Certified Hearing Aid
Audiologists, p. 128, 371

8.20.401 Traineeship Requirements and Standards -

"Trainee" Designation, p. 514

(Board of Horse Racing)

8.22.501 and other rules - Definitions - General
Requirements - Claiming, p. 353

8.22.1804 Emergency Amendment - Twin Trifecta, p. 586

8.22.1804 Twin Trifecta, p. 739, 1619

(Massage Therapists)

8.26.101 and other rules -Board Organization - Procedural
Rules - Substantive Rules, p. 356, 697

(Board of Mortiecians)

I and other rules - Transfer or 3Sale of Mortuary
License - Board Meetings and Fee Schedule,
p. 1251

8.30.407 Fee Schedule, p. 194, 477
(Board of Nursing)

I and other rules - Verification of License to
Another State - Application for Recognition =
Certificate of Nurse=Midwifery - Renewals,

p. 1253, 1620

(Board of Nursing Home Administrators)

8.3U4,4073 and other rules - Board Meetings =~ Public
Information - Examinations - Continuing Education
- Fee Schedule - Reinstatement, p. 223, 1206

(Board of Optometrists)

B.36.409 and other rules - Fee Schedule - Therapeutic
Pharmaceutical Agents, p. 1718
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(Board of Qutfitters)

8.39.401 and other rules - Beard Organization - Procedural
Rules - Publie Participation - Qutfitters
Standards and Reguirements, p. 1870

(Board of Pharmacy)

8.40.404 and other rule - Fee Schedule ~ Fees, p, 227, 478

(Board of Professional Engineers and Land Surveyors)

§.48.1105 Fee Schedule, p. 810, 1555

{Board of Private Security Patrolmen and Investigators)

8.50.423 and other rules - Definitions - Temporary
Employment Without Identification Card - Rasident
Manager and Qualifying Agents = Identification
Pocket Card - Insurance Requirements -
Termination of Business - Fee Schedule -
Assessment, p. 629, 1779

(Board of Realty Regulation)

I Continuing Education, p. 1545, 157

8.58.411 Fee Schedule, p. 1256, 1607

8.58.411 Fee Schedule ~ Late Renewals, p. 1720

8.58.415A Continuing Education, p. 634, 1780

8.58.419 Suspension or Revocation - Violation of Rules -

Unworthiness or Incompetency, p. 229, 588
(Board of Social Work Examiners and Professional Counselors)

8.61.402 and other rules = Licensure Requirements -
Applications -~ Hours, Credits and Carry Over -
Noncompliance - Fees, p. 1721

8.61.404 and other rules - Fee Schedule - Hours, Credits

and Carry Over - Accreditation and Standards -
Reporting Requirements - Noncompliance - Annual
License Renewal, p. 231, 479

(Building Codes Bureau)

8.70.101 and other rules - Incorporation by Reference of
Building Codes - Extent of Local Programs -
Plumbing Fixtures - Permits - Standards - Fees -
Recreational Vehicles, p. 1725

3.70.1401 Application for Fireworks Wholesaler Permit,

p. 1735
(Passenger Tramway Advisory Council)
8.72.101 and other rules - Tramway Rules - ANSI Standards,

p. 1159, 1621
(Rureau of Weights and Measures)

8.77.101 Scale Pit Clearance, p. 195, 589

(Milk Control Bureau)

8.79.301 Licensee Assessments, p. 56, 310

(Financial Bureau)

8.80.501 Application for Satellite Terminal Authorization,

p. 1527, 1968

(Board of Milk Control)
Notice of Public Hesaring for a Statewide Pooling
Arrangement With a Quota Plan as a Method of
Payment of Milk Producer Prices, p. 1737

8.86.301 Formula for Fixing the Class I Producer Price,
p. 235
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8.86.301 Speclal Wholesale Prices and Formulas for Fixing
the €Class II and III Producer Prices, p. 402, 881
(State Banking Board)

I Emergency Rule - Chartering of 3State Banks
Without Notice, p. 1065
8.87.203 and other rule - Application Procedure for a

Certificate of Authorization for a State
Chartered Bank - State Bank Organized for Purpose
of Assuming Deposit Liability of Any Closed Bank,
p. 1529, 1970

(Local Government Assistance Division)

I Administration of the 1987 Federal Community
Development Bloek Grant (CDBG) Program, p. 357,

1207
I-I1I Approval and Administration of Contracts of
Audits of Local Government Units, p. 1745, 480
8.94.101 Minimum Contents of Local Subdivision Regulations

Adopted Under the Montana Subdivision and
Platting Act, p. 1742
(Montana Economic Development Board)

8.97.308 Rates, Service Charges and Fee Schedule - Rate
Reduction Fee, p. 1998, 202
8.97.402 and other rules - Criteria for betermining

Fligibility - Bonds and Notes of Board - Loan
Loss Reserve Account for the Instate Investment
Fund - Application and Financing Fees, Costs and
Other Charges - Taxable Revenue Bond Program -
Terus, Interest Rates, Fees and Charges -
Application Procedure to Become a ™"Certified"
Montana Capital Company - Application Procedure
to Become a "Qualified" Montana Capital Company,
p. 636, 1070

8.97.406 Economie Development Linked Deposit Program,
p. 405, 1210

8.97.409 Loan Partieipation - Working Capital, p. 1609

8.97.802 and other rules - Definitions - Applications -
Tax Credits, p. 1874

(Hard-Rock Mining Impact Board)

8.104,203A Definitions, p, 1161, 1781

(Aeronautics Division)

8.106.602 Liability Insurance Requirements, p. 812, 1344

(Board of Housing)

8.111,202 Meetings of the Board of Housing, p. 240, 483

(Video Gaming Control Bureau)

I-III and other rule - Emergency Rules - Licensing
Video Gaming Machines, p. 1067

I-viir - and other rules - Licenses and Software
Specifications for Video Gaming Machines - Policy
- Definitions - Application for License -
Licensee Qualifications - Denial - Judicial
Review - Quarterly Reporting Requirements -
Record Retention Requirementsa - General
Specifications for Machines - Software
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Specifications - Restrictions - Prohibited
Machines - Possession of Unlicensed Machines -
Location -~ Approval by Department ~ Repairing
Machines - Inspection and Seizure -
Transportation - Registration of Manufacturers,
Suppliers or Dbistributors, p, 1258, 1972

(Montana State Lottery Commission)

I-XXXIII Operations of the Montana State Lottery
Commission, p. 407, 883

8,127.1201 Prizes, p. 1279

EDUCATION, Title 10

(Superintendent of Publie Instruection)

I-ITI Special Education Transportation, p. 1003, 1383

I-IX Establishment of Clearing Accounts for Use in
Sehool Districts, p. 1745

10.43.101 and other rules « Qperation of Postsecondary

Vocational-Technical Centers, p. 1743

(Board of Public Education) )

I Student Transportation for the Montana School for
the Deaf and Blind, p., 1372

10.55,4054 Gifted and Talented, p. 130, 591

10.57.102 and other rules - Definitions - Correspondence,
Extension and Inservice Credit - Reinstatement -
Class 1 Professional Teaching Certificate - Class
2 Standard Teaching Certificate - Class 3
Administrative Certificate, p. 130, 591

10.57.601 and other rules - Request to Suspend or Revoke a
Teacher or Specialist Certificate: Preliminary
Aetion - Notice and Opportunity for Hearing Upon
Determination that Substantial Reason Exists to
Suspend or Revoke Teacher or Specialist
Certificate - Hearing in Contested Cases - After
Hearing by Member of Board/Hearing Examiner/Board
of Publie Education - Appeal from Denial of a
Teacher or Specialist Certificate ~
Considerations Governing Acceptance of Appeal -«
Hearing on Appeal, p. 515, 1211

10.64.301 and other rules - Minimum Standards for School
Buses, p., 1752, 104, 158

(Montana State Library Commission)

10,101.101 and other rules - Montana Library Services
Advisory Counecil - lLibrary Services and
Construetion Aet (LSCA) Grants, p. 302, 1622

10.101,203 and other rules - Organizational and Procedural
Rules - General Poliey and Public Library
Development, p. 283, 741, 1624

FAMILY SERVICES, Department of, Title 11

I-III besignation of Local Services Areas and Loocal
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Youth Services Advisory Councils, p. 1382, 1784
Confidentiality of Case Records Containing
Reports of Child Abuse and Neglect, p. 9449, 1980
Temporary Rules - Youth Placement Committees,
p. 1163, 1556

Youth Placement. Committees, p. 1169, 1625
Procedures for Rulemaking -~ Declaratory Rulings -
Contested Case Hearings, p. 1374, 1782

Foster Care Review Committees, p. 1879

Child Day Care Centers, p. 1175

FISH, WILDLIFE AND PARKS, Department of, Title 12

I

I.VII
I-VIII
12.6.701
12.6.703
12.6.901
12.6.901

12.6.901

Exclusion of Certain Flotation Devices from the
Statutory Definition of "Vessel", p. 307, 889
Collection of Fees for Costs Associated with
Preparation of Environmental Impact Statements,
pP. 359| 886

Rules Regulating Fishing Contests, p. 959, 1627
Personal Flotation Devices and Life Preservers,
p. 308, 1072

Limit the Requirements For Fire Extinguishers on
Small Motorboats and Vessels, p. 363, 1073
Establishing a No Wake Speed on Portions of
Harrison Lake, p. 242, 1557

Prohibiting Motor or Engine Operated Vessels on
the Bighorn River from Afterbay Dam to the
Bighorn Access Area, p. 244, 1480

Water Safety Regulations - Closing Crystal Lake
in Fergus County to Motor-Propelled Water Craft
and to Establish a No-Wake Speed Limit on
Portions of Lake Xookanusa on Cripple Horse Bay,
p. 955

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I

I-XLIX

16.6.301

16.8.704
16.8.820
16.8.937

16.20.210
16.32.101

Licensing and Certification of Hospitals -
Hospital Protocols for Organ Procurement,
p. 1384, 1786

and other rules -~ Control Measures to Prevent the
Spread of Communicable Diseases, p. 816, 964

and other rules - Records and Statistics - Birth
Certificates - Marriage Applications - Death and
Fetal Death Certificates, p. 997, tus81

and other rules - Air Quality - Testing and Air
Quality Permits, p. 2000, 159

Air Quality Standards for Sulfur Dioxide, p. T42,
815, 1482

and other rules - Amendment of Federal Agency
Rule Presently Incorporated by Reference, p. T4l

Frequency of Bacteriologlcal Sampling, p. 58, 311
and other rules - Review of Certificates of Need
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16.44,102

16,414,103
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for Health Care Facilities, p. 641, 1074

and other rules - End-stage Renal Disease -
Application Procedures - Benefit Periods - Non-
financial Eligibility  Requirements - Eligible
Services and Supplies « Non-eligible Services -
Conditions on Paying Claims, p, 1387, 1790
Hazardous Waste - Consolidation and Updating
Incorporations by Reference of Federal Agency
Rules Contained in Chapter 44 of Title 16 of the
Administrative Rules of Montana, p. 1, 203

and other rules - Hazardous Waste Managenment,
p. 417, T75

and other rules - Hazardous Waste Management -
Federal Regulatory Changes Pertaining to Closure
and Post-closure Requlrements - Access to Public
Records - Transfer Facilities - Commercial
Transfer Faeclilities Holding Hazardous Wastes for
Ten Days or Less, p. 1881

and other rules - Hazardous Waste Management -~

Permitting - Counting Hazardous Wastes -
Requirements for Recycled Materials -
Incorporating Appendices - Redefining Generator
Categories « Creating Requirements for

Conditionally Exempt Small Quantity Generators -
Registration and Fee Requirements for Generators
and Transporters - Accumulating Hazardous Wastes
- Annual Reporting, p. 60, 255

HIGHWAYS, Department of, Title 18

I
T

Special Vehicle Combinations, p. 747, 1484
Display of Monthly or Quarterly GVW Fee Receipts,
p. 1000, 1483

INSTITUTIONS, Department of, Title 20

20,3.202
20.14,106
20.25.101

and other rules - Certification and Evaluation of
Aleohol Programs, p. 1906

Admission Criteria to the Montana Center for the
Aged, p. 246, 484

and other rulea -~ Revision of the Board of
Pardons Rules, p. 753 :

JUSTICE, Department of, Title 23

I-XIX

23,3.118
23.3.133
23.3.301

21-11/12/87

Implementation of the Victims Compensation Aet by
the Crime Victims Unit and Division of Crime
Control, p. 1391, 1793

and other rule - Vision Tests - Vision Standards
for briver Licenses, p. 1002, 1611

and other rules - Licensing of Commercial Motor
Vehicle Operators, p. 1399

and other rules - Highway Patrol Qualifications
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and Procedures, p. 1748

LABOR AND. INDUSTRY, Department of, Title 24

I~VIII
I-XIT

24.16,9007

New Horizons Program, p. 1005, 1486

Mediation of Workers' Compensation Disputes,
p. 454, 890

Annual Adoption of Prevailing Rate of Wages,
p. 1177, 1633

(Human Rights Commission)

I.IX
24.9.210

24,9,1107
(Workers!
1

I

I
I-11

I-1v

21, 29.7028
24,29.705

24,29.3801

Sex Equity in Education under the Montana Human
Rights Aet, p. 1663, 312

and other rules - Procedures for Investigation
and Conelliation of Complaints Filed with the
Commission - Pre-hearing Procedures, p. 431, 1088
Age Discrimination in Housing, p. 1094

Compensation Division)

Temporary Rule - Impairment Rating Panel, p. 660,
1084

Temporary Rule - Distribution of Benefits from
the Uninsured Employers Fund, p. 662, 1083
Distribution of Benefits from .the Uninsured
Employers Fund, p. 1532, 1991 )
Impairment Rating Dispute Procedure, p. 1534,
1685

Security Deposits of Plan Number Two Ingurers,
p. 1549, 1992

Time Limits for Administrative Review  and
Contested Case Hearings, p. 668, 1212

Rates for Hospltal Services, p. 1918

Temporary Rules - Rehabilitation, p. 664, 1086
Rehabilitation, p. 1536, 1988

and other rules -~ Self-Insurers, p. 1549, 1920
and other rule - Corporate Officer Coverage Under
the Workersa' Compensation Aet, p. 670

Attorney Fee Regulation, p. 2050, 323

STATE LAND3, Department of, Title 26

1

and other rules -~ Federal Farm Compllance Program
- Fee Schedule - Definitions - Rental Rates -
Lease and License Reports and Renewal -
Assignments - Subleasing ~ Pasturing Agreements -
Cancellation of Lease or License - Mortgages and
Pledges, p. 1281

LIVESTOCK, Department of, Title 32

32.3.104
32.3.216
32.3.219

32.3.401

Subject Dlseases or Conditions, p. 1293

Equine Quarantine Stations, p. 1288

Protecting Montana Swine Industry Against
Importation of Disease, p. 1291, 1994

and other rules - Clarifying Authority for
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Control of Bruecellosis = Affected Herd Owner
Rights and Obligations, p. 1295
32.3.1203 and other rules -~ Updating Rables Procedures,
1930
32.8.202 and other rule - Milk Freshness Dating -
Clarifying Responsibilities, p. 88, 698

MILITARY AFFAIRS, Department of, Title 34

I-XXIT Montana State Veterans Cemetery, p. 2053, 776

NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

(Board of Natural Resources and Conservation)

36.12,101 and other rules « Definitions - Forms -
Application and Special Fees - Issuance of
Interim Permits, p. 857, 1560

36.20.101% and other rules ~ Weather Modification
Regulation, p. 8K3, 1561

(Board of Water Well Contractors)

36.,21.415 and other rules - Fee Schedule - Monitoring Well
Constructor Licenses, p. 1180, 1635

(Board of 0il and Gas Conhservation)

36.22.501 and other rule - Location Limitations - Plugging
and Abandonment Procedures of Seismie Shot Holes,
p. 520, 1095

PUBLIC SERVICE REGULATION, Department of, Title 38

38.3.704 and other rule - Filing by Motor Carriers of
Proof of Insurance, p. 874, 1345

38.4.120 and other rules - Intrastate Rail Rate
Proceedings, p. 135, 699

38.5.1801 and other rules - Prohibiting the Nonessential
Use of Natural Gas for Outdoor Lighting, p. 1616

38.5.2502 Responsibility for the Expense of Maintaining
Water Utility Service Pipes from the Water Main
to the Consumer's Property Line, p. 1614

REVENUE, Department of, Title 42

I Motor Fuel Tax = Cardtrol Compliance and
Administration, p. 1008, 1565

b Exempt Retirement Limitation, p. 1186, 1801

I Income Tax Deduction for Household and Dependent
Care Expenses, p, 1188, 1642

I Capital Gain Execlusion, p. 1190, 1640

I 10% Income Tax Surtax, p. 1192, 1639

I Mggor Fuel Tax Bonds - Problem Accounts, p. 1196,
1651

I Severance Tax - Stripper Exemptions, p. 1198,
1650

I Temporary Rule - Severance Tax - Stripper
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I-XI

I-XI
I-XI

I-XIII
I-XIV
42.6.101
42.11.104
42.11.201
42.12.128

42.13.108

42.13.222
42.15.311
42,17.105
42.17.105

42,17.105
42.17.113

42.17.131
42.21.201

42.25.1005

“2119=

Exemption in Excess of Actual Production,
p. 1200, 1563

Small Business lLiability Funds, p. 1750
Definition of Earned Income, p. 1943

Surtax on Corporations, p. 1951

Withholding Tax-Lien-Affidavit, p. 1194, 1643
Operating Liquor Stores, p. 1183, 1798
Corporation License Tax Exemption for Research
and Development Firms, p. 1450, 1802

Purchasing and Distribution of Liquor and Table
Wine Products, p. 1932

Tertiary Production for Natural Resocurce and
Corporations Tax, p. 1422

Dangerous Drug Tax Aet, p. 1433

Temporary Rules - Accommodation Tax, p. 674, 1097
Temporary Rules - Light Vehicle and Motorcycle
Tax, p. 678, 1106

Accommodations Tax for Lodging, p. 1020, 1637
Water's Edge Election for Multinational
Corporations for Corporation Taxes, p. 1945

Light Vehiecle and Motoreycle Tax - Personal
Property Tax, p. 1014, 1646

Administrative Income Withholding for Child
Support, p. 90, 328

and other rules ~ Scale of Suggested Minimum
Contributions for Child Support, p. 1941

Retail lLiquor/Wine Price Restructuring, p. 1952,
705

and other rule - Montana Liquor Vendors and
Representatives, p, 1441, 1795
and other rule . Catering Endorsements -

Permissible and Prohibited Activities Regarding
Selling Beer in Grandstands, p. 876, 1491
Applicability of Licenses - Premises Defined -
Gold Course Exception - Portable Satellite
Vehicle, Movable Devices, p. 756

Beer Wholesaler and Table Wine Distributor
Recordkeeping Requirements, p. 754, 1213

and other rule -~ Withholding from Retirement Plan
Benefits, p. 1430, 1752

Temporary Amendment - Computation of Withholding,
p. 672, 1112

Computation of Withholding -~ Income Tax, p. 1029,
1564

Computation of Withholding - Income Tax, p. 1953
Reporting Requirements for Withholding Taxes,
p. 98, 329

Withholding Allowance Review Procedures, p. 683,
1113

and other rules - Clasgification of Nonproductive
Patented Mining Claims and Nonproductive Real
Property, p. 758, 1214 )
and other rules - Temporary Rules - Severance Tax
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- Stripper Well and New Well Incentives, p. 1010,
1489 .

and other rules - Severance Tax -~ Stripper Well
and New Well Incentives, p. 1031, 1647

Personal Property Tax and Overpayment Refunds for
Public Contractors, p. 1438, 1803

SECRETARY OF STATE, Title 44

I-II
1.2.204
1.2.331

1.2.421
44.9.202

and other rule -~ Fees and Format for Filing
Notice of Agricultural Lien and Certificate of
Information Cbtained by Publie Access, p. 1553
and other rules - Temporary Rules -~ Rule Types
and Their Location - Updating Procedures, p. 685,
1114 '

and other rule - Removal of Repealed Rules from
ARM - offlcial Report of the Recodification of
Title, p. 1299, 1652

and. other rules - Subseription to the ARM « Cost
~ Agency Filing Feea, p. 1956

and other rules -~ Procedures for Conducting
Elections by Mail Ballot, p. 1753

SOCTAL AND REHABILITATION SERVICES, Department of, Title 46

I
I-II

I-III
I-IV
46.4.101

46.6.1501

46.10.317
46.10.318

46.10.321

46.10.403
46.11,101

46.12.102
46.12.102
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Food Stamp Employment and Training Program,
p. 153, 330

Inpatient - Hospital Reimbursement System Based
Upon Diaghosis Related Groups (DRGs) for Montana
Medicald Program, p. 1304, 1658, 1804

and other rules - Organ Transplantations,
Transportation and Per Diem, p. 574, 907

Medicaid Reimbursement for Services of Nurse
Specialists, p. 1331

and other rules - Transfer of rules from the
Community Services Division to the Department of
Family Services, p. 1492, 1653

and other rules - Program for Persons with Severe
Disabilities, p. 52%, 1115 '

AFDC Protective and Vendor Payments, p. 10, 204
Policy of the AFDC Emergéency Assistance Program
to Not Pay Recipientt's Taxes, p. 248, 780

and other rules - Medicaid Coverage of Pregnant
Women - Maedicaid Coverage of Eligible Individusls
Under 21 Years of Age, p. 1300, 1655

AFDC Table of Assistance Standards, p. 760, 1215
Adoption of Amendments = to Federal Agency
Regulations Pertaining to the Food Stamp Program,
p. 152

and other rule - Electreonice Media Claims
Submission in the Medicaid Program, p. 551, 894
Medicaéd Reimbursement for Multi-source Drugs,
p. 195

Montana Administrative Register



46.12.,204

46.12.204

46.12.204
46.12.302
46.12.401
46.12.503
46.12.504
46.12.504
46.12.514
k6.12.525

46.12.526
46.12.532

46.12.555
46.12.1005
46,12.1201
46,12,2003
46.12.3207
46.12.3601
46.12.3803
46,12.3803
46.12.3803
46.13.301
46.13.302
46.13,402
46.25.728

46.,25,731
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and other rules - Medicaid Optional Services,
p. 460

and other rule . Nurse 3Speclalists Services
Provided -~ Services Not Provided by Medicaid
Program, p. 1331, 1688

and other rules -~ Medicaid Optional Services and
Co-payments, p. 560, 895, 1334

and other rules - Inpatient Psychiatric Services,
p. 554, 900, 1116

and other rules - Medicaid Sanctions, p. 1062

and  other rule - Inpatient Hospital Services .«

Definitions - All Hospital Reimbursement -
General, p. 1304, 1658, 1804

Mandatory Sereening  and Autherization of
Inpatient Hospital Services, p. 5%8, 905
Inpatient Hospital Services, Requirements =

Length of "Stay -~ Authorization, p. 1762

and other rules . Early Periodic Sereening
Diagnosis and Treatment (EPSDT), p. 12, 205

and other rules - Outpatient Physical Therapy
Services, p. 145, 331

Outpatient Physlical Therapy Services, p. 1329
Reimbursement for Speech Pathology Services,
p. 8, 207

and other rules - Personal Care Attendant
Services, p. 197, 372

Transportation and Per Diem, Reimbursement,
p. 2057, 161

and other rules - Nursing Home Reimbursement,
p. 531, 913

and other rules - Reimbursement for Physician
Services, p, 1035, 1496

Eligibility Determinations for Medical Assistance
= Transfer of Resources, p. 365, 710

and other rule - Non-institutionalized SSI-
related Individuals and Couples, p. 6, 208
Medically Needy Income Standards, p. 878, 1346
Medically Needy Income Standards, p. 2004, 163
Medically Needy Income Standards -~ Eligibility
Requirements, p. 1764

and other rules - Establishment of a Percentage
of Income Plan (PIP) In Ravalli County, p. 1757
L.ow Income Energy Assistance Program, p. 1454,
1805

Low Income Energy Assistance Program (LIEAP)
Supplemental Assistance, p. 375

Eligibility Determinations for General Relief
Assistance, p. 527, 1117

3tructured Job Search and Training Program,
p. 529, 927
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