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FEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the repeal of ) NOTICE OF PUBLIC HEARING ON
ARM 2.21.605 through 2,21,610 } THE PROPOSED REPEAL OF ARM
and 2,21,616, and the adoptiorn ) 2.21.605 THROUGH 2,21,610 AND
of rules relating to the admin- ) 2.21.616, AND THE ADOPTION OF
istration of holidays for state ) RULES RELATING TO HOLIDAYS
employees ) FOR STATE EMPLOYEES

Te: All Interested Persons.

1. On November 19, 1987, at 12:15 p.m., in Room 136,
Mitchell Building, Helena, Montana, a public hearing will be
held to counsider the repeal of ARM 2,21.605 through 2.21.610,
and 2.21.616 relating to holicays for state employees and the
adoption of new rules.

2, The rules proposed to be repealed are on pages 2-677
through 2-683 of the Administrative Rules of Montana.

3. The proposed rules provide as follows:

PULE I SHORT TITLE (1) This sub-chapter may be cited as
the holiday policy.
(Auth, 2-18-102, 2-18-604, MCA; IMP. 1-1-Zi¢
2-18-102, 2-18~603, MCA)

RULE TX POLICY AND OBJECTIVES (1) It is the policy of the
state of Montana to provide anh eligible employee with holiday
benefits for legal state holidays.

(2) It is the objective of this policy to establish:

(a) eligibility requirements an employee must meet to
receive holiday benefits;

(b) wuniform procedures for calculating holiday benefits;

and
(¢) uniform procedures for calculating pay and paid time
off, for work performed on the day a holiday is observed.
{Auth. 2-18-102, 2-18-604, MCA; IMP. 1-1-216
2-18-102, 2-18-603, MCA)

RULE III DEFINITIONS As used in this sub-chapter, the
following definitions apply:

(1) "Full«time emplovee" means as provided in 2-18-601(5),
MCA "an employee who normally works 40 hours a week."

(2) “Heritage day" means a holiday as provided in 1-1-216
(11), MCA, "to bhe observed annually on a date determined by the
governor for the executive, legislative, and judicial branches
of state government, including the Montana university system.”

(3) "Holiday" means a legal state holiday as provided in
1-1-216, MCA. A holiday begins at midnight and ends at
11:%9 p.m.
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(4) T"Holiday benefits" means compensation paid to an
eligible employee when the state observes a legal state holiday.
Compensation is pay at the regular rate up to eight hours or
equivalent paid time off up to eight hours.

(5) "Intermittent employee" means an employee who does not
work a regular schedule. An intermittent employee works on an
as-needed basis or occasional basis, and has no expectation to
work unless the agency has a specific need.

(6) "Normally works" means the employee works a regular
schedule which 1is anticipated to last longer than one pav
period. A regular schedule is a work schedule set by the agency
for which an employee is either expected to work or use approved
leave,

(7) "Part-time employee" means as provided in 2-18-601
(4), MCA "an emplovee who normally works less than 40 hours a
week,"

(8) "Premium pay" means compensation paid to an employee
covered by the Fair Labor Standards Act (FLSA) at 1 1/2 times
the reqular rate only for hours worked on a holidav.

(Auth, 2~18-102, 2-18~604, MCA; IMP. 1-1-216€
2-18-102, 2-18-603, MCA)

RULE IV HOLIDAYS (1) "The following are legal state
holidavs, ™ as provided in 1-1-216, MCA:

(a) New Year's Day, January 1;

(b} Lincoln and Washington's Birthdays, the third Monday
in February;

{(c} Memorial Day, the last Monday in May;

(d) Independence Dbay, July 4;

(e) TLabor Day, the first Monday in September;

(f) Columbus Day, the second Monday in October;

(g) vVeteran's Day, November 1l1;

(h) Thanksgiving Day, the fourth Thursday in November;

(i} Christmas Day, December 25;

(j) State General Election Day; and

(k) Heritage Day, to be observed annually on a date deter=-
mined by the governing body of each political subdivision for
the purpose of that political subdivision and by the governor
for the executive, legislative, and judicial branches of state
government, including the Montana university system.

(2) "If any holiday . . . falls upon a Sunday, the Monday
following is a holiday," as provided in 1-1-216, MCA. When a
holiday falls on a Saturday, the holiday shall be observed on
the preceding Friday.

(3) The employee shall receive hclidav benefits and pay
for work performed on the day the holiday is observed, unless
the employee is scheduled or required to work on the actual
holiday. If the employee is scheduled or required to work on
the actual holiday, the actual holiday shall be considered as
the holidavy for purposes of calculating holiday benefits and pay
for work performed on a holiday. The employee will receive
either holiday benefits f£nr working on the day the holidav ig
cbserved or for working on the actual holiday, but not both.

{4) State primary election days are not state holidays.
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(5} Martin Luther King, Jr., day is not a legal holiday in
Montana for which holiday benefits are provided. State offices
will be open on this day. 1Tt is an official day of observance
on which, as provided in 1-1-216, MCA, "all Montanans are urged
to reflect on the contributions of this man to American soci-
ety."

(Auth. 2-18-102, 2-18-604, MCA; IMP. 1-1-216
2-18-102, 2-18-603, MCA)

RULE V__HOLIDAY BENEFITS (1) An eligible employee shall
receive holiday benefits for legal state holidays. This benefit
is paid time off or compensation paid at the regular rate.
Holiday benefits shall not exceed eight hours per holiday.

(2) Holiday benefits are calculated based on an employee's
regular schedule. For purposes of this policy, changes to an
employee's schedule which extend beyond one pay period are
changes to the regular schedule, An employee's regular schedule
may be changed in ways including, but not limited to:

(a) a change initiated by management, or

(b} a change initiated by an employee; such as, requests
to work fewer hours on an ongoing basis; or requests to use
leave without pay, by itself or in combination with accrued paid
leave,

(3) An employee must be in a pay status either the last
regularly scheduled working day before or the first regularly
scheduled working day after a holiday is observed to be eligible
to receive holiday benefits.

(4) An employee shall not receive holiday benefits if:

(a) the employee is a new employee to state government and
begins work on the day after a holiday is observed; or

(b) the employee is reinstated or re-employed following a
reduction in force, returns to work following a leave of absence
without pay of more than one pay period, or is called back to a
seasonal position on the day after a holiday is observed.

(Auth. 2-18-102, 7-18-604, MCA; IMP. 1-1-216
2-18-102, 2-18-603, MCA)

RULE VI HOLIDAY BENEFITS FOR FULL TIME EMPLOYEES (1) A
full-time employee whose regular schedule calls for the employee
to work on the day a holiday is observed shall receive 8 hours
of holiday benefits, The employee usually receives the holiday
off; however, management reserves the right to require an
employee to work on the day a holiday is obsgerved. The employee
shall be compensated for work performed on a holiday, as
provicded in Rule IX.

(2) A full-time employee whose schedule calls for a day
off on the day a holiday is observed, as provided in 2-18-603,
MCA, "shall bhe entitled to receive a day off with pay on the day
nreceding the holiday or on another day following the holiday in
the same pay period" or as requested by the employee and
approved by the supervisor, "“whichever allows a day off in
addition to the employee's regularly scheduled days off . . "
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If a day off can not be provided, the agency may provide 8 hours
of pay at the regular rate.
(Auth. 2-18-102, 2-18-604, MCA; IMP. 1-1-216
2~18~102, 2-18-603, MCA)

RULE VII HOLIDAY RENEFITS FOR PART-TIME AND JCR SHARE
EMPLOYEES (1) As provided in 2-18~603, MCA, "part-time employ=-
ees receive holiday benefits on a prorated basis . . ."

(2) Holiday benefits shall be an average of the employee's
hours regularly scheduled to work in the pay period. To find
the average, the number of hours regularly scheduled to work in
a pay period shall be divided by 10 (the number of working days
in a pay period). Holiday benefits shall not exceed 8 hours.

(3) If the pay period in which the holiday falls is not
characteristic of the employee's regular schedule, the agency
has the discretion to approximate the emplovee's schedule for
purposes of determining holiday benefits.

(4) The employee wusually receives the holiday off;
however, management reserves the right to require a part-time
employee to work on the day a holiday is observed. The employee
shall receive holiday benefits as provided in this rule and
shall be compensated for work performed on a holiday as provided
in Rule IX.

(Auth. 2-18-102, 2-18-604, MCA; IMP. 1-1-216
2-18~102, 2-18-603, MCA)

RULE VIII HOLIDAY BENEFITS FOR EMPLOYEES WHO WORK ON AN
INTERMITTENT BASIS (1) an employee who only works on an
intermittent or as-needed basis as defined in Rule IIT (5) is
not eligible for holiday benefits.

(2) An intermittent employee who receives approval to work
on a holiday shall be paid at the regular rate for all hours
actually worked on the holiday.

(Auth, 2-18-102, 2-18-604, MCA; IMP. 1-1-216
2-18-102, 2-18-603, MCA}

RULE IX PAY FOR WORK PERFORMED ON A HOLIDAY (1) An
emplovee who is covered by the Fair Labor Standards Act (FLSA)
and who receives approval to work on the day a holiday is
observed shall be paid for all hours actually worked. In
addition to the holiday benefit provided for in Rule V the
employee shall receive either (a) or (b) below, at management's
discretion.

(a) If the holiday benefit is a paid day off to be taken
at a later date, the employee shall receive pav at the regular
rate for every hour worked on the holiday.

(b} If the holiday benefit is to be pay, but no day off,
the employee shall receive premium pay (regular rate time 1 1/2)
for every hour worked on the holiday.

(2) Hours worked on a holiday may result in more than
40 hours in a pay status during the workweek. An employee shall
not receive both premium pay and overtime pay for the hours
worked on a holiday. If the agency provides pay at the regular
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rate for hours worked on the holiday or paid time off cn an
hour~for~hour basis, the employee shall receive overtime or
nonexzempt compencatory time for the hours over 40 in a workweek,
in compliance with the overtime and nonexempt compensatory time
policy, ARM 2,21.1701 et seq. {tlso found at policy 3-0210,
Montana operations manual, volume IIT.)

(3) An emplovee who is exempt from the FLSA, and whe
receives approval tc work on the holiday will receive compensa-
tory time equivalent to the number of hours worked. The
employee will not receive cash compensation.

(4) Bquivalent paild time off for work periormed on a
holiday may be taken at a later date upon request by the
employee and approval of the supervisor. When an employee
requests to take the hours off, where the interest of the state
regquires the employee's attendance, the state's interest
overrides the employee's.

(Auth, 2-18-102, 2~18-604, MCA; IMP, 1-1-21§
2-+18-102, 2~18-603, MCA)

RULE X SPECIAL SITUATIONS (1) The method used to calcu-
late holiday pay for an employee who works four, 1l0-hour days,
part-time, or in a job share situation may result in the
employee's total earnings for the pay period being more or less
than normal.

(a) If the employee would be eligible to receive addition-
al pay due to the holiday, the agency may require the employee
to take off an equivalent number of hours without pay in the
game workweek to maintain a consistent paycheck.

(b} If the employee would receive less pay than usual, at
the agency's discretion, the employee could work additional
hours in the same pay period to make up the difference or could
take annual leave or accrued compensatory time,

(2} When a transfer between agencies is effective imme-
diately prior to a holidav, the agency to which the employee
transfers shall pay for the holiday.

(Auth. 2-18-102, 2-18-604, MCA; IMP, 1-1-216
2-18-102, 2-18-603, MCA)

RULE XI CLOSING (1) This policy shall be followed unless
it conflicts with negotiated 1labor contracts, or specific
statutes, which shall take precedence.

(Auth, 2-18-102, 2-18-604, MCA; IMP. 1-1-216
2-18-102, 2-18-603, MCA)

4, New rules are proposed to provide a reliable procedure
for consistent calculation of holiday benefits, a censistent
method for calculation of pay for work performed orn & holiday,
and to incorporate into rule interpretations necessary to deal
with unusual situations.

An overall policy and objectives statement is proposed in
Rule II. Rule III adds definitions of critical terms, such as
"holiday," "holiday benefit," "normally works," and "premium
pay." Rules IV and V list the actual holidays and establish the
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basic holiday benefit. Rules VI, VII, and VIII explain how to
apply the basic benefit to employees who work full-time, part=-
time, in a job share or on an intermittent basis. Rule IX deals
with the separate issue of how to pay an emplovee who actually
works on a holiday. Rule X, Special Situations, addresses some
common questions which until now have been dealt with through
interpretation,

5. Each time a holiday is observed, each state employee's
benefit may change from the previous holidav, because his
schedule has changed, because he usually would have a day off on
the holiday anyway, or because he works on the holiday. The

current rules are proposed for repeal because historically they
have not provided enough guidance for consistent administration
of holiday benefits. Each time a holiday is observed, the
Department of Administration receives calls requesting Iinter-
pretations of the holiday policy from managers, payroll clerks,
and from employees. Changes to the rules are necessary to
provide a clear picture of what a holiday is, what a holiday
benefit is, who is eligible for benefits, and how to calculate
that benefit. Calculating pay for actual hours worked on a
holiday versus the benefit employees receive because there is a
holiday is the largest source of guestions and inconsistent
administration of holidays. The current rules do not clearly
answer these critical questions. The proposed new rules, which
were developed with the assistance of agency personnel officers,
should answer them.

Rule IV incorporates amendments to 1-1-216, MCA, the list
of legal holidays adopted by the 1987 Legislature.

The proposed rules reduce the reliance on the body of
interpretation which has grown up around the current policy.
Administration of holidays will be more uniform, if the inter-
pretations are incorporated intc the rules.

6. Interested parties may submit their data, views or
arguments concerning the proposed adoption of rules in writing
to: -

Laurie Ekanger, Administrator
State Personnel Division
Department of Administration
Room 130, Mitchell Building
Helena, Montana 59620

no later than November 27, 1987.

7. Linda Kaiser, Personnel Policy Coordinator, State
Pergonnel Division, Department of Administration, Mitchell
Building, Helena, Montana 59620, has been designated to preside
over and conduct the hearing,
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8. The authority of the agency to make the proposed
repeal and adoption is based on 2-18~102, and 2-18-604, MCA, and
the rules implement 1~1-216, 2«18-102, and 2-18-603, MCA.

St A

Ellen Feaver, Director
Department of Administration

BY:

Certified to the Secretary of State October 19, 1987
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LEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter of the } NOTICE QF THE PROPOSED
adoption of new rules ) ADOPTION OF RULES PERTAINING
pertaining to the ) TC THE ADMINISTRATION OF THE
administration of the ) HONEY HLE PROGRAM
honey bee program }

)

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons.

1. On November 30, 1587, the Department of
Agriculture proposes to adopt new rules to implement changes
to the honey bee program.

2. The text of the rules reads as fcllow:

RULE I DEFINITIONS (1)} Unless the context requires
otherwise the following definitions apply:

(a) Approved Annual Survey: Means an annual state or
province wide survey conducted for honeybee tracheal mites
in a regulated area approved by the department,

(b) Department means: The Montana Department of
Agriculture.

(¢} Infested states: Means states or provinces
designated by the director of the department as being
infested with the honeybee tracheal mite.

(@) Mite Inspection Certificate: Means a certificate
or document issued by the agency responsible for honeybee
inspection in the state of origin.

(e) Non-infested state: Means a state or province not
designated as being an infested state.

(f) Quarantined areas: Means any state, province,
county, or area designated by the director of the department
as being infested with honeybee tracheal mites.

(g) Regulated area: Means all states of the United
States of America outside of Montana and all provinces of
Canada.

(h) Regulated articles: Means bees or queen bees of
the genus Apis a/k/a/ honeybees found in live bee hives,
colonies or packages. Also included are combs, used hives
and any other equipment used in association with honeybees
except when free of live bees for a peried of four days
prior to entry into Montana.

AUTH: B80-6-201 MCA IMP: 80-6-201

RULE II RESTRICTIONS ON THE MOVEMENT OF REGULATED
ARTICLES FROM A REGULATED AREA INTO MONTANA (1) The department
shall for the purposes of a guarantine, review the results of
approved annual surveys to determine which states or
provinces suffer from infestations. In order for the survey
to be considered valid it must be conducted using the
following survey methods:

{a) 10% of the apiaries randomly seleccted in the state
or province shall be sampled;

20-10/29/87 MAR Notice No. 4-14-27



-1856-

(b} one sample is reguired per apiary or one sample
per cach 1C0 hives in the apiary;

{e)  The sample should be taken from 10% of the hives
ir the apilary but not from less than five hives., If the
apiary consists of less than five hives the sample shculd be
taken uniformly from each hive,

(d) each sample shall consist of 500 honeybees;

(e} 50 bees per sample shall be analyzed for honeybee
tracheal mites.

(2}  Any alternative survey method or variation may be
used if approved by the department. If a state or area
waoihin a state does not have an approved survey such state
or area must meet the same impertation reguirements as an
infested state.

AUTH: B0-6-201 MCA IMP: B80-6-201 and B0-6-202 MCA

RULE TIII IMPORTATION OF REGULATED ARTICLES FROM

NON-INFESTED STATES (1) Regulated articles imported from
non-infested states may be transported into Montana without
mite inspection certificates.

AUTH: 80-6-201 MCA IMP: 80-6-201 and 80-6-202

RULE IV = IMPORTATION OF REGULATED ARTICLES FROM
INFESTED STATES (1) Regulated articles from infested states
may be imported into Montana when one of the following
conditions are met:

(a} When the regulated articles are acccmpanied by a
mite inspection certificate indicating that they are
apparently free from mite infestation.

(b} When the regulated articles are imported
according to the conditions set forth in Rule VI,

AUTH: 80~6-201 MCA; IMP: 80-6-201 and 80-6-202 MCA.

RULE v MITE INSPECTION CERTIFICATE

(1} The required mate inspection certificate shall be
valid for a period of nine months from the date of issuance.

(2) The mite inspection certificate shall be in
addition to or part of the certificate of health required in
section B80-6-202 MCA. The certificate shall be based upon
the following survey and analysis method:

{a) The honeybees to be moved into Montana shall be
gampled;

(b) One sample is required for each 50 hives;

(c) 10% of hives in the apiary must be sampled with a
minimum of at least five hives per bee yard;

{d) 500 honeybees are required per sample;

(e) 100 honeybees of each sample shall be analyzed for
honeybee tracheal mites.

(f) Alternative survey methods or variations of this
method may be used only upon approval of the Montana
Department of Agriculture.

(g) Purchased gueens and package bees can only be
imported under this provision.

AUTH: 80-6~201 MCA IMP: 80-6-201 and 80-6-201 MCA
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RULE VI ALTERNATIVE METHOD OF IMPORTATION OF
RESTRICTED ARTICLES™ (1) When the regulated articles, exclud-
ing purchased yueens and package bees, are imported under the
following conditions;

(a) The importing beekeeper must apply for and obtain
a Permit to Import Honeybees from mite infested states from
the department at least two weeks prior to importing
beehives from an infested state.

(b} The beekeeper requesting the permit must agree in
writing to all the terms of this quarantine.

{c) All beehives imported under a permit must be
netted while being transported in Montana.

(d) Upon arrival in Montana all beehives are
automatically gquarantined on their respective registered
apiary locations.

(e) Any beekeeper who has a registered apiary within
three miles of a quarantined apiary may request that the
beehives in the quarantined apiary be sampled and analyzed
for the presence of honeybee tracheal mites.

{f} The beekeeper making the original request for
sampling shall pay an inspection fee of $27.00 per sample,

{g) The sampling and analysis procedure shall be the
same as for a mite ilnspection certificate,

(2) If honeybee tracheal mites are found in the
sampled apiary the owner or manager of the infested beehives
shall:

(a} Within 48 hours of notification that the beehives
are infested, move the infested beehives to a registered
apiary which is three or more miles away from apiaries
registered by other heekeepers.

(b) The owner or managexr of the infested bee yard may
move beehives back into the sampled apiary after
verification by analysis that the replacement hives are not
infested with honeybee tracheal mites.

(c) The owner or manager shall pay an inspection fee
of $27.00 per sample for any samples taken to verify
replacement beehives.

AUTH: 80~6-201 IMP: 80-6-~201, B0-6~202 and 80-¢-311

MCA.

RULE VII TRANSPORTATION OF REGULATED ARTICLES THROUGH
INFESTED STATES (1) Regulated articles which are merely
transported through honeybee tracheal mite guarantined areas
without delay or exposure to mites shall not be denied entry
through or into Montana if all requirements of these rules
and Montana's beekeeping law are met.

AUTH: 80-6~201 MCA; IMP: £0-6=-201 and B(0-6-202 MCA.

3. 2 serious epidemic has aifected bees in other
states in that acaraphis woodi also known as honeybee
tracheal mites have infected colonies of bees in states
throughout the United States and other countries.This
infestation is spreading quickly and represents a clewr and
present danger to the production of honey. In recognition of
this danger the Montana State Beekeepers Association has
petiticned the Department of Agriculture to issue quarantine
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regulation rules for importing bees from states having
diseased honeybees and hees, The rules establish a
workable method of controlling parasites and pathogens.
Therefore these a4 rules are nhecessary to implement the
statutory changes made by the 1987 legislature so as to
protect the honey bee industry.

4. Interested persons may submit their data, views,
or comments concerning the proposed amendment to the rule to
0. Roy Bjornson, Department of Agriculture,
Agriculture/Livestock Building, Capitol Station, Helena,
Montana, 59620, no later than November 27, 1987.

5. If a person who is directly affected by the
proposed amendment wishes to express his data, views and
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit this request
along with any written comments he has to 0. Roy Bjornson,
Department of Agriculture, Agriculture/Livestock Building,
Helena, Montana, 59620 no later than November 27, 1987.

6. If the agency receives requests for a public
hearing on the proposed adoption from either 10% or 253,
whichever is less, of the persons who are directly affected
by the proposed adoption, from the Administrative Code
Committee of the legislature, from a governmental
sub-division or agency, or from an association having not
less than 25 members who will be directly affected, a
hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register.
Ten percent of those persons directly affected has been
determined to be 49 persons based on 495 beekeepers.

7. These rules are authorized under section 80-6-201
MCA., They implement sections 80-6-201, 80-6-202, and

80-6-311 MCA, /
/%

Cartified to the Secretary of State October 1%, 1987,

!
KeltH Kelly
Director
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BEFORE THE DEPARTMENT QF AGRICULTIUKE
OF THE STATE OF MONTANA

In the matter c¢f the ) NOTICE OF PUBLIC HEARING ON THFE
adoption of new rules } PROPOSED ADOPTION OF RULES
pertaining to the ) PERTAINING TO THE REGULATION OF
the regulation of ) NOXIOQUS WEED SEEDS WD RELATED
noxicus weed seeds and ) MATTERS, REPEALING 4,535,110

seed merchandising )

licenses.

TO: All Interested Persons:

1. On November 30, 1987 at 10:00 a,m. in room 225,
Agr}culture/Livestock Building, Helena, Mcntana, a public
hearing will be held to consider the adoption of new rules
to implement designations and limitations of noxious weed
seeds and establishing the time for the license year.

2, The propesed rules do not replace or modify any
section currently found in the Administrative Rules of
Montana. ARM 4.5.110, proposed for repeal, can be found
on page 4-106 of the Administrative Rules of Montana.

3. The text of the rules reads as follows:

Rule I LICENSE YEAR (1) All licenses are issued on
a fiscal year basis and expire on June 30 of each year.

AUTH:80~5-206 IMP:80~5~202

RULE II PROHIBITED NOXIOUS WEED SEEDS (1) Seeds
offered for sale or sold shall not contain any of the
following prohibited noxious weed seeds:

(a) Leafy Spurge (Euphorbia ensula)

(b) Russian Knapweed (Centaurea repens)

(c) Canada Thistle (Cirsium arvense)

(d) Hoary Cress {(Cardaria draba)

(e) Quackgrass (Agropyron repens)

(f) Perennial Sowthistle (Sonchus arvensis)

(g} Field Bindweed (Convolvulus arvensis)

(h) Dalmation Toadflax (Linaria dalmatica)

AUTH:80-5-112 IMP:80=5-105, and 80-5-201

Rule III RESTRICTED NOXIOUS WEED SEEDS (1) Seeds
offered for sale or scld shall not contain the following
restricted noxious weed seeds in quantities in excess of
those listed below:

Common Name Species No of seeds
per Pound
(a) Dyers Woad (Isatis tinctoria) 0
(b) Spotted Knapweed (Centaurea maculosa) 0
(¢} Wild Oats (Avena fatria) 45

(of grass seed)
9

(of cereal seed)
(d) Dodder (Cuscuta spp.) 18
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(«} Common Crupina (Crupina vulgaris) 9
(f)  St., Jehnewort (Hyperecum perforatum) 7
(g) Tansy kagewort (Senecew jacobaea) 9
(h} Curley Dock (Rumex crespus) 45
(1) Jointed Goatgraass (Aegilops cylindrica) 18
(j) Persian Darnel (Lolium persicum) 18
(k) Diffused Knapweed (Centaurea diffusa) 0
(1} Yellow Starthistle (Centaurea solstitialis)l8
{(m) Rush Skeletonweed (Chondrilla juncea? 9
{n) Yellow Toadflax (Linaria vulgaris) g

AUTH:8C~5~112, IMP:80-5-105, and B0-5-120
4.5.110 is propused for repeal.
Auth:8-7-802 MCA TIMP:80~7-801(3) and £0-7-812 MCA

4, The department finds it necessary to implement
these rules in order to meet the legislative mandate of
determining the the lists of prohibited and restricted
noxious weed seeds regulated in the Seed Act., The
depariment establishes these lists to prevent the spread of
economic harmful noxious weeds in the state of Montana.
Fule 4.5.110 is being repealed because of changes to the
statutes make it nugatory.

5. Interested persons may submit their data, views,
or comments either orally or in writing at the hearing.
Written data, views, or arguments may also be submitted to
0. Roy Bjornson, Department of Agriculture,
Agriculture/Livestock Building, Capitol Station, Helena,
Montana, 59620, no later than December 4, 1987.

6. Timothy Meloy, Agriculture/Livestock Building,
Capitel Station, Helena, Montana, has been designated to
preside over and conduct the hearing,

7. These rules are authorized under section 80-5-206
and 80-5-112 MCA. They implement sections 80-5-120,
80-5-105 and £0-5-202 MCA.

Loy

Keith-Kelly -
Director

Certified to the Secretary of/State October 1%, 1987,
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BEFORE THE DEPARTMENT OF AGRICULTURE
STATE OF MONTANA

In the matter of the ) NOTICE OF PROPOSED AMENDMENT
amendment of Rule ) OF RULE 4.4.302 AND NEW RULES
4,.4,302 and new rules ) RELATING TO THE ADMINISTRATION
relating to the admini~ ) OF CLAIMS AGAINST STATE HAIL
stration ¢f state hail ) INSURANCE

insurance ) NO PUBLIC HEARING CONTEMPLATED

TO: All-Interested Persons.

1. On November 30, 1987, the Department of Agriculture
proposes to amend rule 4.4.302 and propose new rules to
revise the procedures for administration of claims for hail
insurance.

2. The rule as proposed to be amended provides as
follows: 4.4.302 AT LEAST 5% LOSS NEEDED (1) If any
insured claims a loss and no appreciable part of any field
shows a loss of at least 5%, the insured may be required to pay
the adjusting expense. All loss claims must be filed with
the State Board of Hail Insurance at Helena within three-43)
fourteen (14) days after the storm. Ff-metice-of-ioms-is
nee-recetvad-within threa-+{3}-dava;-the~ecsst-of-the
adiunstment-mayy-at-the-diseresion-of-che-board;-be-charged
to-the-algimanty-unless-phe-board-deams-the-delay-excusabier
If any insured grain has been damaged by hail and is ripe
enough to harvest before the adjuster appears, the insured
may proceed with his harvesting with the exception that he
must leave fair, representative samples in each field as
directed on the hail loss repert form and on the
acknowledgement of loss form.

AUTH: Sec. 80-2-201, MCA; IMP; 80~2-244, MCA

Rule I REQUEST FOR INSURANCE ON HAIL DAMAGED GRAIN

(1) A producer may request insurance for a crop that
has already had hail damage if they comply with the
following:;

{a) The reguest must be made cn a form furnished Ly the
department;

(b} The form must be completed in full and signed;

(c} The first loss may not have more than & 25% loss
caused by hail;

{d) N0 HAIL LOSS WILL BE AWARDED ON THE CRCP UNTTIL THE
FIFTH DAY AFTER THE PREVIQUS DAMAGE.

(e) The insured producer shall be charged the regular
maximum rate for insurance on the sound portion of the crop
remaining after the first damage, and if the crop should
later be totally destroyed, the producer will be paid the
full amount of insurance as shown in the policy.

AUTH: 80-2-201 MCA, IMP; B0-2-201 and 80-2-203, MCa,
80-2~205 MCA.
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Rule I1 PAYING 100% WHEN THE LOSS SHOWS AT LEAST 95% OR
ABOVE ACTUAL LOSS () The state hail insurance will pay
the producer 100 percenc of the payable amount when the
adjuster shows by count that the loss is 95 percent or
above. AUTH: 80-2-201 MCA, IMP: 80-2-201 AND 80-2-244 MCA.

Rule TTT DISPUTED APPRAISAL (1) If a party files a
claim and is dissatisfied with the determination of the
final determination of the adjustment, the party may appeal
the determination pursuant to 80-2-201 and 80-2-243 MCA.

(2) In the case where another insurance company is
involved, the board reserves the right to make its own
adjustment or have the final say in the settlement of the
portion involving state hail insurance.

AUTH: 80-2-201 MCA, IMP: 80-2-201 and 80-2-244 MCA.

3. These rules are necessary in order to facilitate
better administration of claims presented to State Hail
Insurance. These procedures insure fair and orderly
handling of claims.

4, Interested persons may submit their data, views, or
comments concerning the proposed amendment to the rule to
Bruce Meyer, Department of Agriculture,
Agriculture/Livestock Building, Capitol Station, Helena,
Montana, 59620, no later than November 27, 1987.

5. If a person who is directly affected by the
proposed amendment wishes to express his data, views and
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit this request
along with any written comments he has tc Bruce Meyer,
Department of Agriculture, Agriculture/Livestock Building,
Helena, Montana, 59620 no later than November 27, 1987,

6. If the agency receives requests for a public
hearing on the proposed adopticon from eithexr 10% or 25,
whichever is less, of the persons who are directly affected
by the proposed adoption, from the Administrative Code
Committee of the legislature, from a governmental
sub~-division or agency, or from an association having not
less than 25 members who will be directly affected, a
hearing will be held at a later date. WNotice of the hearing
will be published in the Montana Administrative Register.
Ten percent of those persons directly affected has been
determined tu be 304 persons based on 3038 policy
holders in 1987,
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7. The authority of the department to make the
proposed amendment cn gections B80-2-201, MCA and the rule
implements section 80-2-201, 80-2-203, B80-~2-205, B80-:-243,

and 80-2-244, MCA,
a%%

Keltl Kellly
Director
Department of AgrdAculture

/

Certified to the Secretary of State October 19, 1987
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BEFORE THE STATE AUDITOR
AND COMMISSIONER OF INSURANCE
OF THE S5TATE DF MONTANA

In the matter of the
adoption of ruleg pertaining
to independent liabnility
funds

LOTICE OF PUBLIC HEARING

TO:; All Interested Persons

1. ©On November 30, 1987, at 9:00 a.m., a public hearing
will be held in Room 160 of the Mitchell Building at Helena,
Montana, to congsider the adoption of rules pertaining to
independent liability funds.

2. The propoesed rules «do not replace or modify any
section currently found in the Administrative Rules of Montana.

3. The text of the proposed rules is as follows:

RULE I PURPOSE AND APPLICABILITY (1) The purpose of
these rules is to protect members of the public who deal with
business entities that have elected to insure their
third-party liabilities or any portion thereof through the use
of independent liability funds as authorized by the
Independent Liability Fund Act by:

(a) regulating the registration and annual reporting of
data pertinent to the inviolability and health of independent
liability funds;

{b) regulating the responsible administration of
independent liability funds:
(c) providing for the coordination of efforts between

the department of revenue and the commissioner to assure the
inviolability and health of independent liability funds;

{a) providing mechaniems for the sanctioning of
independent liability funds that do not comply with the
Independent Liability Fund Act or these rules or that are not
inviolable, healthy, or secure.

(2) Rules I through VII apply to independent liability
funds, as defined in the Independent Liability Fund Act,
except to the extent they conflict with statutory
requirements, Statutory requirements prevail over conflicting
rules.

(3) These rules are not exclusive, The commissioner may
also consider other provisions of the Montana Insurance Code
that apply to the circumstances or situations addressed
nerein. The rights provided by these rules are in addition to
and do not prejudice any other rights granted to third party
liability «¢laimants under statutes, common law, or other
Administrative Rules of Montana.

AUTH: 33-27-104, MCA; IMP: Title 33, chapter 27, MCA

RULE II DEFINITIONS As used in Rules I through VII and
Title” 33, chapter 27, MCA, the following definitions apply
unless the context requires otherwise: -

(1) "Health” means that assets in an independent
liahility fund are really worth the amount assigned to them
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and that all investments and assets contained in an
independent liabllity fund meet the criteria established by
33~2-501, 33-2-502, and Title 33, chapter 2, part 8, MCA, and
have been properly valued as investments and assets of that
nature would be valued under 33-2-532, MCA. "Health" does not
mean tha*t the investments and assets contained in an
independent liapility fund are sufficient to cover claims.

{2) "Inviolability" means that the business entity
establishing the independent liability fund has provided
securlty, third-party oversight, or both, in accordance with
these rules so as to satisfy the commissioner that the
investments and assets that comprise the independent liability
fund cannot be misappropriated or (dissipated in violation of
the requirements of the laws governing independent liability
funds.

(3) "Secure” means that there 1is a reasonable
expectation tinat an independent 1liability fund will remain
inviolanle over the time perieod it is to remain available to
pay the costs of third-party liability claims,

(4) "viaple" means the reasonable expectation that the
investments and assets that make up an independent liability
fund will retain their value or increase in value over the
time period they are to remain available to pay the costs of
any third-party liability claim.

AUTH: 33-27-104, MCA; IMP: Title 33, chapter 27, MCA

RULE III REGISTRATION OF INDEPENDENT LIABILITY FUNDS
(1) On or before February 1 of each year, or within one
calendar month of the end of the business entity's fiscal
year, the business entity shall provide the commissioner with
the following information on a form prescribed by the
commissioner:

(a) name of the business entity;

(b) 1if a corporation, the state where it is incorporated;

(c) the address and telephone number of its principal
place of business;

(d) the name of its staff member responsible for handling
independent liabjility fund questions;

(e} the name, addregs, and telephone number of its
third-party administrator;

(£) iF it has no third-party administrator, the name,
address, and telephone number of its in-house administrator;

(g} the name, address, and telephone number of the
surety insurer for the in-house administrator;

(h) a copy of the bond issued on the in-house
administrator;

(i) all relevant information regarding the investments &
assets tnat make Jp the bond of the independent liability
fund, including the type <f wontribution, the amount, the date
of its acguisition, the actual physical location of the asset
or investment, its acquisitions of independent liability fund
assets or investments during the vear, its disposals of
independent liability fund assets =r investmeants during tne
yYear, and any other documentation that the commissicner
considers necessary or relevant,
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(2) The commissioner shall report failure to comply with
the above registration regquirement to the department of
revenue. The department of revenue may disallow a business
entity's deduction for an independent Jliability fund if the
business entity fails to comply with the registration
requirement or these rules.

AUTH: 33-27-104, MCA; IMP: Title 33, chapter 27, MCa

RULE IV ADMINISTRATION OF INDEPENDENT LIABILITY FUNDS A
business entity may use one of the two following methods to
administer its independent liability fund:

(1) A third party having no close connection with the
business entity may administer the fund, provided that the
third party is either a trust company registered in the state
of Montana to conduct such business or a person or entity
bonded by an authorized surety insurer for the full amount,
including principal and interest, of the funds contained in
the independent liability fund.

(2) An in-house officer or employee of the business
entity may administer the fund if the officer or employee is
bonded by an authorized surety insurer for the full amount
including principal and interest, of the funds contained in
the independent liability fund. If an in-house officer or
employee administers the independent liability fund:

{a) that officer or employee must have exclusive control
of the assets or investments contained in the independent
liability fund;

(b) the business entity shall file a copy of the bond
insuring the officer or employee with the commissioner; and

(¢) the surety insurer issuing the bond ghall notify the
commissioner in writing 30 days before the effective date of a
cancellation of the bond.

(3) Both in-house and third-party administrators shall
cooperate fully with the commissioner in providing proof of
the security or bond covering the investments, assets, and
interest contained in the independent liability funds.

(4) An asset or investment contained in the independent
liability fund may not be used or removed from the fund
without prior notificatien te the commissioner with full
explanation of the need for the transfer and a clear statement
of the financial reasoning behind the transfer.

(5) A business entity using an independent liability
fund shall obtain adequate insurance coverage for each
insurable asset contained in the independent liability fund.

AUTH: 33-27-104, MCA; IMP: Title 33, chapter 27, MCA

RULE V OVERSIGHT OF INDEPENDENT LIABILITY FUNDS (1)
The commissioner shall at all times be allowed access to any
records of a business entity that bear upon the health,
inviolability, authenticity, viability, and security of that
entity's independent liability fund,

{2) A business entity using an independent liability
fund shall be required to execute any documents necessary to
give the commissioner access Lo records of a third-party
relating to that entity's independent liability fund assets
and investments,

(3) A business entity using an independent liability
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fund shall bear the costs of any review, investigation, or
examination of its independent liability fund conducted by the
commissioner or her authorized agents.

AUTH: 33-27-104, MCA; IMP: Title 33, chapter 27, MCA

RULE VI DISCLAIMER OF LIABILITY Neither the state of
Mortana nor the commissioner 1is liable to any third-party
should an independent liability fund not be available to meet
the demands of a third-party claim, even if the commissioner
might have known that the independent liability fund was not
healthy, viable, secure, or inviolate.

AUTH: 33-27-104, MCA; IMP: Title 33, chapter 27, MCA

RULE VII PENALTIES The commissioner may, after having
conducted a hearing pursuant to 33-1-701, impese a fine in the
amount and manner prescribed by 33-1-317, MCA

AUTH: 33-27-104, MCA; IMP:; Title 33, chapter 27, MCA

4. The proposed rules are reasonably necessary to
implement Title 33, chapter 27, MCA, and to "estaolish
criteria for ascertaining the inviolability and health of each
independent liability fund” as required by 33-27-104(2), MCaA.

5. Interested persons may present oral or written
comments at the hearing or submit written comments to Kathy M.
Irigoin, Mitchell Building, P.0. Box 4009, Helena, Montana,
59604, by November 27, 1987.

6. Tanya M. Ask will preside over the hearing.

7. The commiggioner's authority to adopt the rules is
33-27-104, MCA; the rules implement Title 33, chapter 27, MCA.

-

t’//;ndrea "Andy" B

State Auditor
Commissioner/0f Insurance

Certified to the Secretary of State October 19, 1987.
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BEFORE THE STATE AUDITOR
AND COMMISSIONER OF INSURANCE
OfF T[HE STATE CF MONTANA

In the matter of the proposed } NQPICE OF PUBLIC HEARING
adoption of rules pertaining ) ON THE PROPOSED ADQPTION
to the periodic payment of ) Of RULES REQUIRING
DUARTERLY premium taxes ) PAYMENT OF PREMIUM TAX

)

Zu:  All Interested Persons

i, On Novemker 30, 1947, at 10:00 a.m., a public hearing
will be held in Room 270 of the Mitchell Building, at Helena,
Montana, to consider the adoption of rules pertaining to the
pariodic payment of premium taxes,

The oproposed vules do not replace or modify any
section currently found in the Administrative Rules of Montana.

3. The text of the proposed rules is as follows:

Rule I PURPOSE The purpose of these rules is to
implement 33-2-705(7), MCA, allowing the commissioner to adopt
rules to establish a quarterly schedule for payment of the
premium tax during the year in which the tax liability is
accrued.

AUTH: 33-2-705(7), MCA; IMP: 33-2-705(7), MCA.

Rule II APPLICABILITY AND SCOPE These rules apply to all
insurers required to pay premium tax pursuant to 33-2-705(2),
MCA, If these rules conflict with, or are found by a court of
competent Jurisdiction to be in conflict with, 33-2-705, MCa,
the statute will control the collection of the premium tax,

AUTH: 33-2-705(7), MCA; IMP: 33-2-70%(7), MCA.

Rule III EFFECTIVE DATE Beginning April 15, 1988, and
thereafter, every 1nsurer shall remit to the commissioner its
premium tax in accordance with these rules.

AUTH:; 33-2-705(7), MCA; IMP: 33-2-705(7), MCA,

Rule IV METHODS OF CALCULATION (1) Every insurer shall
pay its quarterly premium tax obligation as follows:

(a} pay an amount egual to 100% of its prior calendar
year premium tax in four equal payments, or

(b) pay an amount equal to 90% of its current year
premium tax obligation, as calculated pursuant to 33-2-705(2),
MCA, in four equal payments.

AUTH: 33-2-705(7), MCA:; IMP: 33-2-705(7), MCA.

Rule V PAYMENT DATES The payment dates of the equal
quarterly premium tax payments are as follows:; first payment
due April 15; second payment due June 15; third payment due
September 15; and fourth payment due December 15,

AUTH: 33-2-705(7), MCA; IMP: 33-2-705(7), MCA.

Rule VI ADJUSTMENTS Over the course of the calendar
year, the insurer shall make the periodic payments in the
amounts specified by Rule IV. Any adjustments in the amounts
paid must be made in conjunction with the filing of the report
and payment of tax on March 1 of each year. Any credit must
be carried forward and used to offset future periodic payments.

AUTH: 33-2-705(7), MCA; IMP: 33-2-705(7), MCA,
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Rule VII CESSATION OF BUSINESS 1If an insurer, on a form
approved by the commissioner and under oath, notifies the
commissioner that it 1is no longer writing new or renewing
existing insurance policies of any type in the state, the
commigssioner may waive the periodic payment requirements
egtablished in these rules,

AUTH: 33-2-705(7), MCA; IMP: 33-2-705(7), MCa.

RULE VIII APPLICATION FQR REFUND If an insurer, on a
form approved by the commissicner and under oath, notifies the
commisgioner that it is entitled to a refund, the commissioner
may authorize a refund. An insurer is not entitled to receive
interest on the refund.

AUTH: 33-2-705(7), MCA; IMP: 33-2-705(7), MCA.

Rule IX PENALTY Any insurer who is late in making or
does not pay the quarterly premium tax as set forth in these
rules is subject to the penalties in 33-2~705(5) and (6), MCA,

AUTH: 33-2-705(7), MCA; IMP;: 33-2-705(7), MCA.

4. The proposed rules are reasonably necessary to
ef fectuate 33-2-705(7), MCA. The commissinner is granted rule-
making authority by the Legislature to gain the benefits of
accelerated premium tax collection.

5. Interested persons may present oral or written
comments at the hearing or submit written comments to James
Borchardt, State Auditor's Office, Mitchell Building, P.O. Box
4009, Helena, Montana 59604, by November 27, 1987.

6. James Borchardt will preside over the hearing.

7. The commissioner's authority to adopt the proposed
rules is 33-2-705(7), MCA; the rules implement 33-2-705(7),
MCA.

State Auditor
Commissioner Insurance

Certified to the Secretary of State October 19, 1987.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE BOARD OF OUTFITTERS

NOTICE OF PROPOSED TRANSFER
AND AMENDMENT OF 12.6,501

(8.39.401) THROUGH 12.6.517
(8.39.417) AND THE ADOPTION

In the matter of the proposed )
)
)
)
) OF NEW RULES I. BOARD ORGAN-
)
)
)
)

transtfer, amendment and
adoption of rules pertaining
to outfltters

IZATION, II. PROCEDURAL
RULES, AND ITT. PUBLIC
PARTICIPATION RULES CONCERN-
ING QUTFITTERS

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On November 30, 1987, the Board of OQutfitters
proposes to transfer, amend and adopt the above stated rules,

2. The proposed new rules will read as follows:

"I BOARD ORGANIZATION (1) The board of outfitters
hereby adopts and incorporates the organizational rules of the
department of commerce listed at Chapter 1 of thils title.,"

Auth: 2-4-201(1), MCA Imp: 2=-4=201(1), MCa

LD FROCEDURAL RULES (1) The board of outfitters
hereby adopts and Incorporates the procedural rules of the
department of commerce as listed in Chapter 2 of this tltle.”

Auth: 2-4-201(2), 37-47-201(5)(b), MCA Imp:
2-4-201(2), 37-47-201(5)(b), MCA

"IIT PUBLIC PARTICIPATION RULES (1) The board of
outfitters hereby adopts and incorporates by thls reference
the cltizen particlpatlion rules of the department of commerce
as listed in Chapter 2 of thils title."

Auth; 2-3-103, 37-47-201(5)(a), MCA Imp: 2-3-103,
37-47-201(5)(a), MCA

3. The references to department in these rules wlll be
changed to board to bring the termlnology into harmony with
the legislative establishment of the board of outfltters and
its assignment to the department of commerce.

4, Title 87, Chapter 4 has been recodified as Title 37,
Chapter 47, MCA. These cites will be changed on the rules
when replacement pages are done,

5., The proposed amendment of 12.6,502 (8.39.402) will
read as follows: {new matter underlined, deleted matter
interlined}

"8,39,402 OUTFITTER STANDARDS (1) through (¢) will
remaln the same.

(d) The applicant has furnished proof of 1llabilitcy
insurance for the outfitting services he provides. Minlimum
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insurance will be $10,000 for property damage, $100,000 for
personal 1injury to one person, and a total of $300,000 for
personal injury to more than one person, The verification of
insurance certificate shall be submitted to the departmenst
board by renewal appllcation. +¢Effessive-Fanuamy-15;-35833<

(2) Applicants taking the written outfitter examination
must file a completed appllcation with fee a minimum of ¥ 30
days prilor to the examination, Applicatlons wlth fee must be
filed tpveethe--admintstrative-—-regions-~where -~the--writsen
ontfibber-cxaminadion-wikti-be-taken-er-in-the--Hetena-~offteey
Enforecement--Diviaten-when-the-examinatiton-ia-taken-shere with
the board.

(37" The written outfitter examination shall be given ea#
each--~pegion--{Kattapeil;--Missouta;--Bozemans;--Great--Patis;
Biitingay-Giaspow;-Mittens-6tey)-once-a~year-~in--danunarys---Fhe
examinaston--witi-be-offered-once-a-month at the Helena offiece
on the second Tuesday of January, April, July and October eeeh
menthy-~exeapt--ne--examinations~-witi~--pa-conductad-in-Hetens
during-the-months-of-September;--Qetober-—and-~-Novembear, The
written test shall Dbe administered by #she--Superviser-of
Ouefisting-or--by--enforeemenet personnel designated by the
direetor board. Applicants will be advised by maill of success
or failure.

(4) and (5) will remain the same."

Auth: 37-47-201, MCA Imp: 37-47-302, 37-47-305,
37-47-306, MCA

6. The proposed amendment of 12,6,503 (8.39.403) will
read as follows: (new matter underlined, deletad matter
interlined)

v8.39,403 QUTFITTER EQUIPMENT AND SUPPLIES (1) An
outfitter shall own or control under written leave the
following equlpment:

(a) through (d) will remain the same.

(2) All new applicants, resident and nonresident, must
have thelr outfitting equlpment available for Inspectilon by
Montana-~Bepartment-—-of--FPishy~--Wiltditfe;---and---Parks-~-iaw
enfeoreement board personnel at time and place designated by
the deparsmene board prior to lssuance of license. Inspectlon
shall be mandatory."

Auth: 37-47-201, MCA Imp: 37-47-403, 37-47-404, MCA

7. The proposed amendment of 12.6,508 (8.39.408) will
read as follows: (new matter wunderlined, deleted matter
interlined)

"§.39,408 RECORDS (1) True, complete, and accurate
outfitter records, as defined herein, will be filed with the
department-regionat-supervisor-for-the--regiton--in--which--tne
sueficcer--ta--kteensed board. Such records must be filed
relating to the 1llcense year 1immediately preceding the
explration date of the outfltter's 1llcense, No outfitter's
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llcense may v2 renewed unless such records ars those which
contain:

(a) through (h) will remain the same.

(2) Prior to the filing of records, as hereln reguired,
and at all reasonable tlmes, each outfltter shall make
avallable for inspectlion and inquiry by enfereement board
personnel ef-the-deparement, all or any portion of his records
or information required to be in such records as herelnabove
provided. The sald records shall at all tlmes be malntained
as confldential information and no part of same shall be
raleased  to  persons  or organlzatlons outside the department
board unless such release 13 [irst approved by the directer
board, or required by law."

Auth: 37-47-201, MCA Imp: 37-47-403, 37-47-404, MCA

8. The proposed amendment of 12.6.512 (8.39.412) will
read as follows: (new matter underlined, deleted matter
interlined)

"8,39,412 LICENSING OF GUIDES AND ENFORCEMENT OF GUIDE
LICENSE (1) The employing cutfitter or applicant must submit
the completed professional guide license application with fee
to the department-regionai-office-admintstering-the-outfitter
and-professionat-gutde~tieense board,

(2) The application will be consldered submitted on the
date postmarked or, if hand delivered, on the date received at

the-regionat-offiee by the board for the purposes of section
B4-4-130¢13 37—47—30&%15, MCA.

(3) The direckor board will as soon as reasonably
possible after the submittal of an application for =&
professional gulde license either 1ssue or deny the llcense
and edvise the applicant and endorsing outfltter.

(4) and (5) will remalin the same."

Auth: 37-47-201, MCA Imp: 37-47-U03, 37-47~LOL4, MCA

9. The proposed amendment of 12.6.517 (8.39.417) will
read as follows: (new matter underlined, deleted matter
interlined)

"8.39.417 DEFINITION OF HUNTING SUCCESS FOR ADVERTISING

(1) will remaln the same.

(a) Huntilng success may only be expressed in terms of a
Kill percentage as reflected by the outfitter reports required
under-ARM-12565508,

(b} will remain the same.

(2) Advertisement of hunting success by any outfitter
contrary to this rule shall constlitute fraudulent, untruthful
or mlsleading advertising withim--the--meantng--of--Seetion
87 -4~141¢3);--MBA;--and-false-or-misteading-adverstatng-within
the-meantng-of-Sestion-8%-4-322(63."

Auth: 37-47-201, MCA Imp: 37-47-302, 37-47-341, MCA

MAR Notice No. 8-39-1 20-10/29/87



-1873-

10. Proposed rules I., II., and III. are needed to
comply with 2-4-201(1), MCA, requiring rules of organizatlon
and procedure.

The proposed amendment of 12,6,502 (8.39.402) 1s needed
to effectively and efficlently administer the required
examination In a fashion commensurate wlth the resources
avallable to the board.

The proposed amendment of 12.6.503 (8.39.403) is needed
to enable the required inspection of outfitter equipment and
supplles to produce sufficient substantiating proof that the
equlpment will be avallable to and remain in the control of
the outfltter for the period of time in which the outfltter is
reasonably expected to have such control,

All other proposed amendments are needed to bring
terminology of the rules Into harmony with the leglslative
establishment of the board of outfitters and i1ts assignment to
the department of commerce.

11, Interested persons may submit thelr data, views or
arguments concerning the proposed amendments and adoptlons in
writing to the Board of Qutfitters, 1424 9th Avenue, Helena,
Montana 59620, no later than November 26, 1987.

12, If a person who is directly affected by the proposed
amendments and adoptions wilshes to express hls data, views or
arguments orally or in writing at a public hearing, he must
make wriltten request for a hearing and submit thils request
along with any comments he has to the Board of Outfitters,
1224 9§h Avenue, Helena, Montana 59620, no later than November
26, 1987,

13. If the board recelves requests for a public hearing
on the proposed amendments and adoptions from either 10% or
25, whichever 1s less, of those persons who are dlrectly
affected by the proposed amendments and adoptions, from the
Administrative Code Committee of the legislature, from a
governmental agency or subdlvision, or from an assoclation
having no less than 25 members who will be directly affected,
a public hearing will be held at a later date., Notlce of the
hearing will be published in the Montana Administrative
Reglster. Ten percent of those persons directly affected has
been determined to be 180 based on the 1800 licensees 1in
Montana.

BOARD OF QUTFITTERS
RONALD CURTISS, CHAIRMAN

Certified to the Secretary of State, October 19, 1987,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE MONTANA BOARD OF INVESTMENTS

NOTICE OF PROPOSED AMENDMENT
OF 8.97.802 DEFINITIONS, 8.
97.803 APPLICATION PROCEDURE
TO BECOME A "CERTIFIED
MONTANA CAPITAL COMPANY,
8.97.804 APPLICATION PROGE-
DURE TO BECOME A "QUALIFIED

In the matter of the proposed )
)
)
)
)
;
g MONTANA CAPITAL COMPANY, 8,
)
)
)
)
)
)

amendments and adoption of
rules pertalning to definl-
tions, appllcations, and tax
credits

97.805 COMPLETED APPLICATION
DATE, 8,97.807 RESERVATION

OF TAX CREDITS, 8.97.808
ALLOCATION OF TAX CREDITS

AND THE PROPOSED ADOPTION

OF NEW RULE I. RESERVATION

OF TAX CREDITS

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On November 28, 1987, the Montana Board of
Investments proposes to amend the above~stated rules.

2. The proposed amendment of 8.97.802 will read as
ffollows: (new matter underlined, deleted matter interlined)
(full text of the rule 1s located at page 8-3517,
Administrative Rules of Montana)

"8,97.802 DEFINITIONS (1) through (1)(a) will remain
the same.

(b) ‘'adminlstrator' means the adminlstrative officer of
the Mensana--esconomie—--development--board-eareased-in-seetions
B-15-1806-and-2-15~18075;~MBAr office of development finance of
the board of investments;

(c¢) ~ "board’ means the Montana ecenomic-development-board
ereated-tn-sectton-2-15-288%;-M84x board of investments;

(d) 'company' means a proflt or non-profit entity
organized and exlsting under the laws of Montana, created for
the purpose of making venture or risk capital avallable for
gqualified investments. Companles Include, but are not limited
to a profit or non-profit corporation, partnership,
assoclation, trust, United States small business
administration %63 504 corporation, or Unlted States small
business administration small business investment company.

(1)(e) through (2) will remain the same."

Auth: 90-8-105, MCA AUTH Extension, Sec., 5, Ch. 583, L.
1987 1Imp: 90-8-101, 90-8-108, 90-8-201, 90-8-202, MCA

3. The proposed =amendment of 8.97.803 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule is located at pages 8-3517 through
8-3520, Administrative Rules of Montana)
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"8.97.803 APPLICATION PROCEDURE TC BECOME A 'CERTIFIED'
MONTANA CAPITAL COMPANY (1) through (d) will remaln the same.

(e) information and evidence that the applicant's
purpose 1s to enceurage-—and--aastet-—in--she--ereationy
developmenty;-and-~expanston-of-Montana~based-businesses-and~-te
previdecsmaximum-opportunities-Lfopr-the-empitoyment-ef-Mentanans
by-meking-vensure-capitat-ayattable--to-~sound--Montana--smati
businessesy Ilncrease the general economic welfare of the state
of Montana by maklng investment capital available to
businesses in Montana;

{f) through (o) will remain the same.

(p) the amount of eguity capitalization up to $1,500,000
raised after between April 18, 1987 and June 30, 1987 and the
amount of equity capltalization up to $3,000,000 ralsed after
June 30, 1987 that the company expects to qualify for the tax
credits provided for in section 90-8-202, MCA,

(2) The form for applying to become a certified Montana
capltal c¢ompany may be obtained from the administratorsy
Mentena-Eeonemie-Development~Board;-cto-the-Montana-Bapurtmens
of-Gommerce;-14p4-9th-Avennes-Hetenas-Montana-59620;-and-shail
ba-fitted-pt-the-same-addreass,

(3) through (6) will remaln the same.

(7) The board, at 1lts next regular meeting, after an
application 1s designated completed by the administrator,
shall designate as "certified" Montana capital companies those
companies whilch are development corporatlions created pursuant
to Title 32, Chapter 4, MCA, and those companies which the
board determines are organlzed for the purpose of encoureging
and-anstating-in-the-ereations;-developmengs-and~-expanston-—-of
Montana--based-bustnesses-and-to-provide-makximum-opportuntties
for-the-emptoyment-of--MHontanana--by—~making--venture~--eapitnt
avatiabie--to—-sound--Moneans-asmati-businessear increasing the
general economic welfare of the state by making Investment
capital avallable to businesses in Montana.

(8) The board shall notify the applicants of its action
designating "certified" Montana capital companies and the
notlce shall specify the level of equlty capltalization that
the applicant expects to qualify for the tax credilts provided
under section 90-8-202, MCA. Phe--ypeetfication-~ef---the
expected-~-tevet-~-of---eapitatization--does--not--reserve——-an
equivatent-tever-of-tax-eredibs-because-sax-eredita--shatt--be
diseribused-as-provided-in-ruta-8:07:86%+5

(9) will remain the same."

Auth: 90-8-105, MCA AUTH Extension, Sec. 5, Ch. 583, L.
1987 Imp: 90-8-202, 90-8-200, MCA

4, The proposed amendment of 8.97.804 will vread as
follows: (new matter underlined, deleted matter interiined)
(full text of the rule is located at pages 8-3520 and 8-3521,
Administrative Rules of Montana)

"8,97.804 APPLICATION PROCEDURE TO BECOME A 'QUALIFIED!
MONTANA CAPITAL COMPANY (1) and (a) wlll remaln the same.
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(b} any changes, new inrcormation or evidance regariing
items (b) through {g) of §,97.803(1), ARM, of the company's
application to become a 'eertifled' capital company;

{2) through (d) will remain the same.

(2) Tre form for applying to become a qualified Montana
capltal company may be obtalned from the administrators
Mentana-Feonemie-Bevetopments-Board;-efo-the-Monbanp-Beparsment
of~Gommeraay-thad-Jsh~Avenne;-~Hatenas-Montana~596205-and-shatt
be-fited-rt-the ~same-addraan,

(3) through (7) will remain the same.

(8)--Hpeu-dentgnation-as-a--lguattfiedt--Montana--eapitat
compAanFy--the -~horrd-~ahati--reserve-avattable-tax-credita-Ffor
those-investors-tr-the-tanatifiedl-company--whese--investments
are---documented--~-in--the--companyla-wappiication-~so-~become
aumtifindy--FPhese-reserved-tax-eradtba-shalti-be-dintribubed-as
provided-~in-+ARM--8397788%+ The administrator may, in his
dlucretlon require the company to submit a plan detalllng how
the company plans to raise capital.

{93--Fhe--reservation--of -tax-——cpedita--axpivres~-=tf-~the
eredita--are--not-used-within-ene-year-ef-the-dase-reserved-or
within-one-year-af-the--effective-—-date--of-~phis-~snbasectiony
whichever---ts--fongevs---Fhese-~eredita-~witt--thereaftep--pe
avatinbie-to-any-quatified-company~pursuant-to-ARM-8:9%-:80%:

t363--Phe-board-shati-netify-the-appticants-of-tta-netten
and--the-negice~shati-apeectfy-the-tevet-of-eapitattzation-that
ghe~-appiteant-expecta-to-quattfy-for-tan-eredita-—-provided-~-in
sestion--90-8-3025;--M54s---Fhe--apeeifientton--of-the-expeected
tevet-ef-capitatisation-dees-nos-reserve-an--cquivatent--tevel
of—wgax~~ecredit;--because--tax-crcdits-shpiti-be-dintributed-as
peovided-tn-ARM-8:9F7<80%5

€33y (9) The board shall suspend qualification of
companies when all available tax credits have been
distributed,"

Auth: 90-8-105, MCA AUTH Extension, Sec. 5, Ch. 583, L.
1987 Imp: 90-8-202, 90-8-200H, MCA

5. The proposed amendment of 8.97.805 will read as
follows: (new matter underlined, deleted matter interlined)
(full text of the rule 1is located at page 8~3521,
Administrative Rules of Montana)

"8,97,.805 COMPLETED APPLICATION DATE (1) will remain
the same.

(2) The date a completed amended application is recelved
by the board 1s the date used to determine tax credits, in
accordance with ARM 8.97.808{2), for those tax credits sought
by the amended application which are in addition to those
sought by the earlier application or applications of the
company.”

Auth: 90-8-105, MCA AUTH Extension, Sec. 5, Ch. 583, L.
1987 Imp: 90-8-201, 90~-8-202, 90-8-208, MCA

6. The proposed amendment of 8.97.807 willl read as
follows: (new matter underlined, deleted matter interlined)

MAR Notice No. 8-97-25 20-10/29/87



-1877-

(full text of the rule 1s located at pages 8-3521 ad 8-3522,
Adminlstrative Rules of Montana)

"8,97,807 ALLOCATICN OF TAX CREDITS (1) through (c)
will remaln the same.

(2) The board shall quarterly allocate avallable tax
eredlits to the 1lnvestors in qualified companles in the order
the companies' completed applications for designation as
'qualified' capital companies were received by the board and
within the amount specified for each company in the
certificate of leerttficnttont-—---and 'qualification'.
Priorities for tax credlts among investors in an Indlvidual
company shall be determined by earliest investment date.

(3) and (4) will remaln the same.

(5) All tax credits avallable during the perled before
June 30, 1985 and the period between July 1, 1985 and June 30,
1987 and all tax credits available after July 30, 1987 shall
be allocated by the board sequentlally as determined by this
section.

£6)--The-board-shati-quarkterty-beginntng-Aprit-=1i;--31984;
netify--cerpifted--and--guaitfied-~eompantes--of-the-amount-of
undistributed-tax-eredteas--When-ati--tax--eredies~-anthorized
undap--gseebion~~30-8-2027~M6A7-~are-attocateds;-the-board-shatis
within--ten--dayss--nogify-——-atri---cerpifted---and--—quatifted
eempantesy"

Auth: 90-8-105, MCA AUTH Extension, Sec. 5, Ch. 583, L.
1987 Imp: 90-8-202, MCA

6. The proposed adoption of new rule I. will read as
follows:

"I RESERVATION OF TAX CREDITS (1)} If, as part of the
qualification procedure outlined in ARM 8.97.804, a
‘certified' company submits a plan for vralsing capital that
the administrator determlnes to be reasonable, and there are
tax credits not otherwlse reserved or allocated, the
adminlistrator shall reserve tax credits for investors and
potentlal investors in the company up to and 1including the
maximum amount of the tax credlts allowed by law,

(2) The reservation of tax credlts expires 1if the
credits are not allocated within one year of the date reserved
unless extended for good cause by the administrator or within
one year of the effective date of this subsectlon, whichever
is longer. Those credlts will thereafter be available to any
qualified company pursuant to these rules,"

Auth: 90-8-105, MCA AUTH Extenslon, Sec. 5, Ch. 583, L.
1987 Imp: 90-8-202, MCA

7. These amendments and adoption are being proposed to
conform the rules to recent legislative enactments and to make
the rules more workable for Montana capiltal companies and the
state of Montana,
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8, Interested persons may submit their data, views or
arguments concerning the proposed amendments and adoption in
writing to the Montana Board of Investments, Capitol Station,
Helena, Montana 59620, no later than November 26, 1987.

9, If a person who 1s directly affected by the proposed
amendments and adoption wishes to express hls data, views or
arguments orally or In writing at a public hearing, he must
make wrltten request for a hearing and submit thls request
along with any comments he has to the Montana Board of
Investments, Capitol 3tation, Helena, Montana 59620, no later
than November 26, 1987.

10, If the board receives requests for a public hearing
on the proposed amendments and adoption from elther 10% or 25,
whichever 1s less, of those persons who are directly affected
by the proposed amendments and adoption, from the
Administrative Code Committee of the legislature, from a
governmental agency or subdivision, or from an assoclation
having ne less than 25 members who will be directly affected,
a public hearing will be held at a later date. Notice of the
hearing will be published 1in the Montana Administrative
Register,

MONTANA BOARD OF INVESTMENTS
JOSEPH REBER, CHAIRMAN

Certifled to the Secretary of State, QOctober 19, 1987.
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BEFQRE THE DEPARTHMENT OQF
FAMILY SERVICES OF THE
STATE OF MONTANA

NOTICE OF PROPOCED
AMENDPMENT OF RULE 11,7.501
PERTAINING TC FOSTER CARE
REVIFW COMMITTEES. NO
PURLIC HEARING CONTEMPLATED

In the matter of the
amendment of Rule 11.7.501
pertaining to foster care
review committees

TO: All Interested Persons

1, On  November 29, 7987, the Department of Family
Services proposes to amend Rule 11.7.501 which pertains to
Foster Care Review Ccmmittees.

2. The rule as proposed to be amended provides acz
follows:

11.7.501 FOSTER CARE REVIEW COMMITTEE (1) The commit-
tee will conduct a review of any child placed in a licensed
fFamily-foster-home;-a-ehild-care~-agenevs-group-hore-or-brcabment
youth care facility if the child is placed under the supcr-~
vision of the department or placed by the department or the
department pays for the care of the child.

(2) At least one committee shall be appointed in each
judicial district in the state by the youth court judge in
consultation with the department.

(2) The committee shall be composed of not less than
four five nor more than seven members includings persons
meeting the requirements of section 41-3-1115(1), MCA.

fa)--a-representative-ef-the-departments

4b}-—a-wepresentarive-of—the-youth-ecourtr

{u}--semeene~knowléedgeabd e -Hr-the « Aeeds—-of ~the-ehiidren
i~ foster- care placements -pet-smployed-by—the -youdh —count -ox
deparément;

td}~~a-representative-of-a-iocal-acheei-districks

{e}-~the~Soster parent of-the- child-whose care—ts-under
reviewy-dif--there —te -ore r~-Fhe- foster- parent'-g--appoinbtment-is
effoctive-enly-for-and-during-that-reviews

(4) Fhree-of--the--four-required A majority of committee
members must he in attendance to constitute an official
review.

(a) A chairperson shall be selected by the committee
prior to each meeting.

Subparagraphs (5) and (6) remain the same.

AUTH: Sec. 41-3-1115(4), MCA
IMP: Sec. 41-3-1115, MCA
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3. Ratiorale: The: =roposed amendmedts are needed to

conform the rules te a recent legislature enactment requiring
the appointment of someone hknowledgeable about Indian culture
and family matters to the foster care review committee when
+he child under review ig an Indian child. Ch. 260, IL.. 1987.
firce the department wis not granted an extension of its Rule
makire cuthority in Ch. 260, L, 19f7, +the department is
adeptinc the langua ¢¥ the statute in the rule te male the
existing rule consistent with Cection 41-2-1115, MCA, as
amend by Ch. 280, L. 1987, oOther amendments to the rule are

being nade to remove duplicative and unnecessary language.

4. Titerested parties may submit their data, views, or
arguments concerring the proposed amendment in writing to the
Legal Tnit, Department of Family Services, P.0O. Box Ff(05,
Helena, Montana 59604, nc later ther Movember 27, 1927.

5. IZ the agency recelves requests for a public hearing
cn the preoposed amendment from either 10% or 25, whichever is
lesu, of the mersons who are directly affected by the proposed
action; from the Administrative Code Committee of the
legislature; from a governmental subdivision or agency; or
from an association having nct less than 25 members who will
be directly alffected, a hearing will be held at a later date.
Notice of +the hearing will! be published in the Montana
Administrative Regisgter. Ten percent of those persons
directly aifected has been determined to be 52 persons based
on 526 Indian children who were placed in foster care during
1986.

u o //
. L */,7
Dlrector, Department/of Family
Services

Certificd to the Secretary of State October 19, 1987,
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
FOR AMENDMENT AND
ADOPTION OF RULES

In the matter of the amendment of )
rules 16._44_102, 16.44_104, )
16.44 109, 16.44.118, 16.44.202, )
16.44.322, 16.44.351, 16.44.504, )]
16.44 . 508, 16.44.610, 16.44.802, ]
16.44 803, 16.44.804, 16.44_805, }
16.44 B0O6, 16.44.807, 16.44.808, 2
16.44 809, 16 44.810, 16.44.812, )
16.44 813, 16.44.814, 16_44 822, )

)

& the adoption of NEW RULES (-XIV (Hazardous Waste Mgt)

To: Att interested Persons
1. On November 30, 1987, at 9:00 a.m., a public hearing
will be held in Room C209 of the Cogswel] Building, 1400 Broad-

way, Helesna, Montana, to consider the amendment of the above-
captioned rules.

2. The proposed amendments and new rules implement fed-
era! regqulatory changes pertaining to closure and post-closure
requirements and to access to public¢ vrecords; the amendments
and new rules also implement state legislative changes pertain~-
ing to transfer facitities and commercial transfer facilities
holding hazardous wastes for 10 days or less. Finally, minor
clerical changes are adopted.

3. The new rules and the rules as proposed to be amend-
ed, appear as follows (new material is underlined; material to
be deleted is interlined):

16.44 .1 INCORPORAT Y REFERENCE
€1)-C4) Same as existing rule,
(5) Text same as e8xjsting Tule; onlty the changes are
included in the table below:
Notation of Most
Recent Changes to

Slate Rulse Federal Rul In¢o rate Federal Ryles
16 .44, ... 40 CFR
3561 Part 261, Appendices !, 11, NC
11l X
asz2 Part 261, Appendices ++5 Chiorinated hydro-
+++5~VIlg and VILHi carbons; dioxin

wastes; solvents.

802 264.228, and-264.258, Codification of
[:] an 8 58 HSWA tanguage.
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803 264 . 112, 264 117~264.120, NC
265112, 265,.117-265.120

804 264.111-265-34456264. 115, Codification of
264.178, 264,197, 264 .228, HSWA language.

264.258, 264_280, 264.310,
264.361 $4 . 143(Cf)(3
265.111-265,115, 265.178,

285 .2 85
2 .310
1 n 404
805 Bdbpart-Gr-whieh~+nctudes Codification of
264-110284 117-264_120, HSWA language.

264-31787-264-40%7-264.228,
264 258, 264.280, 264.310,
264-364264,145012(5);

265.117-265.120, 265.228,
5.28 10

NC - Refers to no change in the material which is being
incorporated by reference from the time of the last
formally noticed incorporation by reference.

HSWA ~ Refers to the Hazardous and Solid Waste Act of 1984
which amends the Resource Conservation and Recovery
Act of 1976, as amended in 1980.

(6) Same as existing rule.

AUTHORITY: 75-10-405, MCA
AUTH. EXT.: Sec. 3, Ch. 109, L. 1985; Sec. 7, Ch. 633, L.
1986; Sec. 3, Ch. 336, L. 1987; 8ec. 3, Ch. 562,
L. 1987
IMPLEMENTING: 75-10-405, MCA
16.44.104 PERMITTING REQ MENTS: t AND N H
FACILITIES (1) Same as existing rule.

(23 At any time after adoption of final facility stan-
dards, the ownper and operator of an existing HWM facility may

be required to submit Part B of the permit application. Any
owner or operator shall be allowed at least six months from the
date of request to submit Part B of the application. Any owner
or operator of an existing HWM facility may voluntarily submit
Part B of the appltication any time after adoption of final fa-
cility standards. Notwithstanding the above, any owner or
operator of an existing HWM facility must submit a Part B per-

mit apptication in accordance with the dates specified in ARM
16.44 _1065653(6). Any owner or opsrator of a tand disposal
facitity in wexistence on the effective date of statutory or
regulatory amendments under RCRA defined in ARM 16.44.202 that
render the facility subject to the requirement to have a permit
must submit a Part-B application in accordance with the dates
specified in ARM 16.44 . 105€583(6) .
(33-(8) Same as existing rule.
AUTHORITY: 75-10-405, MCA
AUTH. EXT.: 75-10-405: Sec. 3, Ch. 108, L. 1985; Sec. 7,
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Ch. 633, L. 1985; Sec. 3, Ch. 336, L. 1987: and
Sec. 3, Ch. 562, L. 1887. 75-10-406;: Sec. 3,
Ch. 336, L. 1987.

{MPLEMENTING: 75-10-405, 75-10-406., MCA

16 4410 COND.) NS OF PERMITS The foliowing condi=-
tions apply to alil HWM permits, and shail be incorporated into
the permits either expressly or by reference. If incorporated

by reference a specific citation to these rutes must be given
in the permit. E

(1)-(18) Same as existing rule.

(19) An annual report must be submitted covering facility
activities as specified in ARM 16-44-643 16_.44 .703.

(20)-¢23) Same as existing rule.

AUTHORITY : 75-10-405, MCA

AUTH. EXT.: 75-10-405: Sec. 3, Ch. 109, L. 19856; Sec. 7,
Ch. 633, L. 1985; Sec. 3, Ch. 336, L. 1987; and
Sec. 3, Ch. 562, L. 1987. 75-10-406: Sec. 3,

Ch. 336, L. 1987.
IMPLEMENTING: 75-10-405, 75-10-406, MCA

16.44.118 MINOR MODIF|CATIONS OF PERMITS
(1) Same as existing rule.
(2) Minor modifications may onty:

{al-(ec) Same as existing rule.
(d) allow for a change in ownership or operational con-
trol of & facility where the department determines that no

other change in the permit is necessary, provided that a writ-
ten agreement containing a specifi¢ date for transfer of permit

responsibilityr-eeverager~and-+iab+++ty between the current and
new parmittees has been submitted to the department._ Changes
in the ownership or operationa) control of a facjlity may be

made it the new pwner or operator submits a revised permit ap-
plication no later than 90 days prior to the scheduled change.
When a transfer of ownership or operational copntrofl of a facil-
ity oceurs, the old owner or gperator shall comply with the

regquirements of ch r thi ter, untit the new
owher or operator has demonstrated to the department that he is
complying with the requicements of that subchapter. The new

owner or operator must demopnstrate compliance with subchapter 8
requirements within six months of the date of the chanqe in the
ownershi r erational trol of the facili . on demon-
stration to the department by the new owner or operator of com-
pliance with subchepter 8, the department shatl notify the old
owner gr operator in writing that he no longer needs to comply
wilth subchapter 8 as of the date of the demopnstration;

te)-(n) Same as existing rule.
(3) Same as existing rule.
AUTHORITY: 75-10-405, MCA
AUTH. EXT.: 756-10-405: Sec. 3, Ch. 109, L. 1985; Sec. 7.
Ch. 6383, L. 1985; Sec. 3, Ch. 336, L. 1987: and
Sec. 3, Ch. 562, L. 1987. 7T6-10-406: Sec. 3,

Ch. 336, L. 1987.
IMPLEMENTING: 75-10-405, 75-10-406, MCA
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16.44 . 202 DEFINITIONS In this <chapter, the following
teims shatt have the meanings or interpretations shown below:

tn Same as existing rule.

£2) M"Active life" of a facility means the period from the
initial receipt of hazardous waste at the facility uptil the
department receives certification of final, closute.

£23-€43(3)-(5) Same as existing rule.

€53--UBese-yeart-means—the-ecatendar-year--+tmmediatety-pre-—
ceding-a-given-regiatration-year-

€63-€144+3 Same as existing rule.

(129 "Commercial transfer faciltlity" means & transfer
facility owned or operated by a commercipl for-hire transporter
and in which the major purpose of the commercial transfer fa-
cility is the collection, storage, and transfer of hazardous
wastes; that is, over fifty percent (50%) of the materjals
moved through the commercial transfer facility are hazardous
westes, or qreater than one-hundred (100) tons of materials
meved through the commercial transfer facilily oper  vear are
hazardous wastes . Here, _the term “commercial for-hire trans-
porter" refers to =& transporter which conductis transportation
activeity on a commercial basis, as ppposed to a transporter
which is one and the same business entity as the generator.

€123-€303(13)-031) Same as existing rule.

(32) "Final closure" means the closure of al} hazardous
waste management units at the facility in maccordance with all
applicable closure requirements so that hazardous waste manage-
ment activities subject to subchapters 1, 6, and 7 of this

chapter are no Jonger conducted at the facility.
£€843-€4063(33)-(42) Same as existing rule.
t4313---Uinncttve—generatorli--means-a--gencrator-who-either

sraeduced-ne--harzardeova-wastes-—-during-the-moost-recent-base-yonr

af-whose-onty-hazardous-wastes-were--wastes-tdentified--+n-aub-

seedtton-£23¢EpIr-EeIv-o0r—fdI-0f-ARM-36-44-3404-
€42I-€6¥ILA3)-C68) Same as existing rule.

€683(69) “Partial closure” means the <closure of & d+s-
erete-pardt-of hazardopus waste management ynit at a facility

that contains other actjve hazardous waste management units in
accordance with the appticable closure requirements of subchap-
ters 6 or 7 of this chapter. For example, partial closure may
include the closure of & surface-impoundments-a--tandéitt-cotts
t-a-~-tand-+reatment-unid tank (including its assocjmted piping
and under |ying coptainment systems), iandfill celi surface im=
poundment, waste piie, or other hazardous waste management
unit, while other perts units of the same facility continue in
operation-or-wit+t-be-placed-in-oporation—+n-the-fouture.

£693-£883(70)-(89) Same as existing rule.
£€893(90) "Transfer facility" or "harmrdous waste transfer
facility" means any éranspesrtation--retated-fecttity transport-

er-owned or operated land, structure, or improvement, includ-
ing loading docks, parking areas, sterage--areas holding sites.
and other simifar areas used for the transfer and temporary
storaqge of hazardous wastes and whereg shipments of hazardous
waste are hetd temporarily for a_period of 10 days or tess
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during the normal course of transportation, up to but not 1n-
cluding the point of ultimate treatment, storage, or disposal.
€903-64043(911~-¢(102) Same as existing rule.

€3823(103) "Waste management unit" or "hazardous waste
managemgnt unit" means a-singte--aperetionat—-unit—-which--+9-&

part-of--a-fae+tity--and-+s-gased-for-harardous-waste-treatmaenty
astoreage-or-disposat-~~-Exampltes-of--waste-management--untts-+n-
ctgde-sdrface-impoundmentas—tankas-waste-piiess-tandfrit-cetisy
tmeinerators-and-contatner-storage-~-area® a contiquous area of
land on or in which hazardous waste is placed, or the fargest
area in which there is significant tikelihood of mixing hazard-
ous waste constituents in the same area. Examples of hazardous

waste management uni ingl ¢ a surface impou nt ste

pite, 8 lang jreatment area, & landfili cell, an inginerator, a

tank and its associated piping and wunderiying ¢containment sys-

tem, and a container storage area. A_container alone does not

consti te a unit; the unit inct nars and land or

pad upon which they are piaced.

€1033-€36630104)-(107) Same as existing rule.

AUTHORITY: 7E-10-405, MCA

AUTH. EXT.: 75-10-405: Sec. 3, Ch. 109, L. 1985; Sec. 7,
Ch. 6833, L. 198%; Sec. 3, Ch. 336, L. 1987; and
Sec. 3, Ch. 682, L. 1987. 75-10-406: Sec. 3,

Ch. 336, L. 1987,
IMPLEMENTING: 75-10-405, 75-10-406, MCA

b 4.32 RACYERIST! F ! | (1) A waste
exhibits the characteristic of corrosivity if a represantative
sampie of the waste has either of the following properties:

(al it is aqueocus and has a pH 1ess than or equal to 2 or
greater than or equal to 12.5, as determined by a pH meter
using the test method specified in "Test Methods for the-Evatu=~
at+ton--of fvafuating Solid Waste, Physical/Chemical Methods"
sacong edition;

(b) it is a liquid and corrodes steel (SAE 1020) at a
rate greater than 6.35 mm (0.250 inch) per year at a test tem-
perature of 56° C. (130° F.) as determined by the test method
specified in "Test Methods for the-~Evatuat+on--of Evajuating
Solid Waste, Physical/Chemical Methods, second edition.”

{c) The department ‘hereby adopts and incorporatess herein
by refarence "Test Methods for 4{he--Evatuatien--of Evalyating

Solid Waste, Physical/Chemical Methods", second edition, whijgh
i35 published by EPA. "Test Methods for the-Evatuation-of Eval-

uating Solid Waste, Physical/Chemical Methods", secongd edition,
is a ++ke publication setting forth EPA's s3tandard test methods
for determination of, among other things, hazard waste charac-

teristics of solid waste. A coepy of “Test Methods for the
Evatuetton-of Evajuating Solid Waste, Physical/Chemical Meth-
ods", second editign, may be obtained from the Solid and Hazar-

dous Waste Bureau, Department of Health and Environmental Sci~-
ences, Helena, Montana 59620.
{2) Same as existing rule.
AUTHORITY: 75-10-405, MCA
AUTH. EXT.: Sec. 3, Ch. 109, L. 19856, Sec. 7, Ch. 633, L.
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1986; Sec. 3, Ch. 338, L. 1987; Sec. 3, Ch. 562,
L. 1987
IMPLEMENTING: 75-10-405, MCA

REPR NTATIV SAMEL | THOPS; EP TOXICITY
TJEST PROCEDURES CHEMICA A Y$1S TEST METH i AN NG
METHODS (1) For the purposes of this chapter, the department
hereby adopts and incorporates herein by reference the follow-
ing (the correct CFR edition is tisted in ARM 16.44.102):
(a)-(d) Same as existing rule.
(8) "Test Methods for +he-Evatuatiemn-of Evatuating Solid
Waste, Physical/Chemical Methods", second editjon, which-~+s an
EPA publication setting forth astandard sampling, extraction,

and analytical test methods for the national hazardous waste
program.
(2) A copy of Appendix 1, Appendix |1, Appendix {1t, and

Appendix X of 40 CFR Part 261 and "Test Methods for the-Evatua-
tien-of Evaluating Sclid Waste, Physical/Chemical Methods",
second edition, may be obtained from the Solid and Hazardous
Waste Bureau, Department of Health and FEnvironmental Sciences,
Cogswell Building, Melena, Montana 50620.

€83 u-mmAmrperasn-—desiring-—to-use-an-attornative-—sampiing
method-shatt-submit-to-the-doparitment-a-written-requent-for-ap-
provat-~of-the-proposcd-method-

AUTHORITY: 75-10-406, MCA

AUTH. EXT.: Sec. 3. Ch, 109, L. 1985; Sec. 7, Ch. 633, L.
1986; Sec. 3, Ch. 336, L. 1987; Sec. 3, Ch. 582,
L. 1987

IMPLEMENT ING: T75-10-405, MCA

16.44.504 FRANSBFER APPLICABILITY OF_FACIL REQUAEMENTS
L1) A tramsperter- wmmm:_..muwuu

in ARM 16 44 202 which receives manifested shipments of hazar-
dous waste in containers meeting the requirsments of ARM
16.44 410 ab-e-transfer—-fneitity~for--a-pertod--oft-ten--days-or
+e33 is not sybject to regulation under subchapters 1, &6, 7, or
8 of this chapter with respect to the storage of those wastes,

but the trensfer facility js subject to the applicabie reguire
ments of ARM 16 44 508¢2), and NEW BULES ), 11, 11], and iV.
€2) A_commercial transfer fmcility ap  defined in ARM

16.44.202 is subject to ARM 16,44 .508(2), to NEW RULES 1, 11,
131, IV, and V, and to the public hearing reguirements of sec-—
tion 75-10-441, MCA.

£3) A facility which operates separately from a generator

which res or cotlect 4 wast for mor han
days and therefore becomes subject to permitting and cegulation
under subpehapters 1, 6, 7, or 8, is subject to the public hear-
ing requirements of section 75-10-447, MCA.

AUTHORITY: 75-10-405, MCA

AUTH. EXT.: Sec. 3, Ch. 109, L. 1985; Sec. 7, Ch. 633, L.
1985; Sec. 3, Ch. 336, L. 1987; Sec. 3, Ch. 662,
L. 1987

IMPLEMENTING: 75-10-405, MCA
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16,44, 508 RECORDKEEPING (1) Same as existing rule.

(2) For ail hazardous waste shipments which are trans-
ported to a transfer facility as defined in ARM 16 44 202, the
manifest copies required under section (12 of this rule must be

maintained on file at the transfer facility tocation. These
may be either original garbon copies or, where al] original
¢carbon copies are maintained by the traunsporter in a central

location, photocopies of the pertinent manifests.
€23-€53(3)-(6) Same as existing rule.

AUTHORITY: 75~10-405, MCA
AUTH. EXT.: Sec. 3, Ch. 108, L. 1985; S8ec. 7, Ch. 633, L.
1685; See¢. 3, Ch. 336, L. 1987; Sec. 3, Ch. 562,
L. 1987
IMPLEMENTING: 75-10-405, MCA
NEW RULE 1| TRAINING OF TRANSFER FACIL|TY PERSONNEL
1) Transfer faciltity personnel shall successfully com-

plete a program of ctassroom instruction or on-the-job training
that teaches them to perform their duties in compliance with
the requirements of this rule and NEW RULES 1t, 111, and V.

(2) At a minimum, the training program must be designed
to ensure that transfer facility personnel are able to respond
to emergencies by familiarizing the transfer facility personnel
with emargency proceduresa, emergency equipment, and emergency
systems.

(3) Transfer facility personnel shatl successfully com-
ptete the required training program within six months after the
sffective date of this rule or six months after the date of
their smployment or assignment to & facility, whichever is
later. Employees hired after the effective date of this rule
may not work in unsupervised positions until they have com~
pleted the required training.

(4) Transfer facility personnel shalt take part in an
annual review of the initial training required in section (1)
of this rule.

(5) The owner or operator of the transfer facility shalt
maintain the following documents and records at the facility:

(a) the job titie for each position at the transfer fa-
cility related to hazardous waste management, and the name of
the employee filling each job;

(b) a written description of the type and amount of both
introductory and continuing training that will be given to each
person filling a position related to hazardous waste manage-
ment; and

(c) records that document that the training or job ex-
perience required under sections (1) and (2) of this rule has
been given to, and completed by, transfer facility personnel.

t6) Training records on current personne! must be kept
until closure of the transfer facility. Training records on
former employees must be kept for at least three years from the
date the employee last worked at the transfer facility. Per~
sonnel training records may accompany personnel transferred
within the same company.

AUTHORITY: 75-10-405, MCA
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AUTH. EXT.: Sec. 3, Ch. 109, L. 1985; Sec. 7, Ch. 833, L.
1985; Sec. 3, Ch. 336, L. 1987; Sec. 3, Ch. 562,
L. 1987
IMPLEMENTING: 7T5-10-405, MCA
NEW RULE 11} TRANSFER FACILITY SECURITY REQUIREMENTS
[ The owner or operator of a transfer faciiity or its
empioyees shall prevent the unknowing entry, and minimize the
possibility for the unauthorized entry, of persors or animals
onto portions of the transfer facility where temporary hazar-

dous waste sStor
23
owner or
that
containers wiftl
fects.
AUTHORITY:
AUTH. EXT.:

IMPLEMENT ING :

NEW RULE |

These
operator
possible physical

age actually occurs.
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demonstrates to the department’'s satisfaction
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not have adverse healith or environmental ef-
76-10-405, MCA
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L. 1987
75-10-405,
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336,

1985: Sec. 7,
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Ch.
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633, L.
Ch. 562,

MCA
1l
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fire using a fire extinguisher

il tn the event of a spiitl, the emergency coordinator
shall first determine whether the conditions under (iii) below
apply and, f so, the emergency coordinator shalii follow the
steps in Ciiid; then the emergency coordinator shall contain

the ftow of hazardous waste to the extent possible, and as soon
as is practicable, appropriately <¢lean up the hazardous waste
and anpy contaminated materials or soil.

Ciii) tn the event of a fire, explosion, spitl or other
retease which could threaten human health or when the emergency
coordinator has knowledge that a spill has reachad surface
water, the emergency coordinator shail immediately notify the
National Response Center (using the 24-hour toli-free telephone
number B800-424-8802) and the department (using the 24-hour
telephone number 406-444-6911). The notifications must include
the following information:

(A) the name, address, and U.S. EPA identification number
of the transfer facility;

{B) the date, time, and type of incident (e.g.. spill or
fired,

{Cc) the quantity and type of hazardous waste involved in
the incident;

(D) the extent of injuries, if any; and

(E) the estimated quantity and disposition of recovered
materials, if any.

3] The department hereby adopts and incorporates herein
by reference 40 CFR Part 265, Subparts C and D. The correct
CFR e#dition is listed in ARM 16.44_102. Subparts C and D are
federal! agency rules pertaining to preparedness, prevention,
contingency plans, and emergency procedures for releases of
hazardous wastes. A copy of 40 CFR Part 265, Subparts C and D,
or any portion thereof, may be obtained from the Solid and
Hazardous Waste Bureau, Department of Health and Environmentatl
Sciences, Cogswell Building, Capitol Station, Helena, Maontana
59820.

AUTHORITY: 75-10=-405, MCA

AUTH EXT . : Sec. 3, Ch. 108, L. 1985; Sec. 7, Ch. 633, L.
1985; Sec. 3, Ch. 336, L. 1987; Sac. 3. Ch. 562,
L. 1987

IMPLEMENT ING: 75-10-405, MCA

NEW RULE 1V TRANSFER FEACILITY CONTAINER HANDLING RE-
QUILREMENTS {1) During hazardous waste unloading, transfer,
and | “ading operations, each hazardous waste container must be
visually inspected for evidence of corrosian, pressure buildup,
physical damage, or leakage. Questionable <containers must be
set aside for further evaluation and possible repackaging and/
or return to the waste generator. Leaking <containers may not
be loaded back onto a transportation vehicle, trajjer, or rajl-
car uniess and until they are properly packaged, tabetsd, and
marked according to ARM 16.44 410 through 16.44 412

(2) Al handling of hazardous waste containers must be
conducted in & manner which minimizes the risk of leaks,
spills, releases, or simiiar accidgents. Hazardous waste con-
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tainers must not be opened untess necessary to correct contain-
er damage or |leakage of the contents, and the generator’s con-
sent must bs obtained for any necessary repackaging.

(3) Loading docks, temporary container storage areas, and
areas where transfer of hazardous wastes occurs must have a

base or floor which is smooth, free of cracks or gaps, and
sufficiently impervious to contain teaks or spills until the
spilled material is detected and removed. Temporary storage

areas must be designed with a containment system having suffi-
cient capacity to contain, at a minimum, three times the volume
of the ltargest container which will be satored there. Any leaks
ar spills which do occur must be promptly cleaned up by the
transfer facility operator.

(4) Containers of ignitable or reactive waste must be
handled and stored in & manner so as to prevent accidental ig-
nition or reaction of the waste. Specifically, sucth waste
containers must be separated and protected from sources of ig-
nition or reaction (e.g., open flames, sparks, cigarette smoke,
cutting and welding activities, hot surfaces, frictionatl heat,
spontaneous ignition, and radiant heat). "NO SMOKING" signs
must be conspicuously placed wherever there is or may be &
hazard from ignitable or reactive wastes.

AUTHORITY: 75-10-405, MCA

AUTH. EXT.: Sec. 3, Ch. 108, L. 1985; Sec, 7, Ch. 833, L.
19856; Sec. 3, Ch. 336, L. 1987; 8ec. 3. Ch. 562,
L. 1987

IMPLEMENTING: 75-10-405, MCA

NEW RULE V COMMERCIAL TRANSFER FAG@ILITY ANNUAL REPORT

(1) The owner or operator of a commercial transfer facil-
ity as defined in ARM 16.44.202 shall prepare and submit a
written annual report to the department by March 1 of each
year. The report must cover transfer facility activities dur-
ing the previous calendar ysar, and must include the following
information: :

(a) the EPA identification number, name, and address of
the transfer facility;

(4B} the calendar year covered by the report;

(c) the EPA identification number of sach hazardous waste
generator whose wastes were handled at the transfer facility
during the year;

(d) a description and the quantity of each hazardous
waste the commercial transfer facility handled during the year,
tisted by name of each generator who was the source of the
hazardous waste;

(e} the name and EPA identification number of each hazar-

dous waste management facility receiving the wastes described
in subsection (1)(d) of this rule, and the listing of hazardous
wastes shipped to each facility; and

(f) a certification signed by the owner or operator of
the transfer facility or his authorized repraesentative, worded
as follows:

"l certify under penalty of law that | have personal-

ly examined and am familiar with the information
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submitted in this and all attached documents, and
where t haven't personally obtained the information,
| have made inquiry of those individuals immediately
responsible for obtaining the information, about the
truth and accuracy of the information contained in
this document. I certify that the submitted informa-
tion is true, accurate, and complete. I am aware
that there are significant penalties for submitting
faise information, including the possibility of fine
and imprisonment."
AUTHORITY: 75-10-405, MCA
AUTH. EXT.: Se¢. 3, Ch. 109, L. 1985: Sec. 7, Ch. 633, L.
1985; Sec. 3, Ch. 336, L. 1887; Sec. 3, Ch. 562,
L. 1987
IMPLEMENTING: 75-10-405, MCA

16.44 610 GCHANGES DURING TEMPORARY_PERMITTING CINTER!M

STATUS? (1)-€33 Same as existing rule.
(4) Changes in the ownership or operationat control of a
permitted existing facility may be made if the new owner or

cperator submits a revision of the information required by ARM
16 .44 605(2) no later than 90 days prior to the scheduled
change. When a transfer of ownership or operational controil of
a facility occurs, the transferring owner or operator shal

comply with the requirements of subchapter 8 of this chapter
until the new owner or operator has demonstrated to the depart-
ment that it is complying with that subchapter. The new owner
or operator shatl demonstrate compliance with asubchapter 8
financial requiyements within six months of the date of the
change in _the ownershi r erational trol of the f itity.
All other duties imposed by ARM 16.44 609 are tranasferred of~
fective immediately upon the date of the change of ownership or

operational control of the facility. Upon demonstration to the
department by the new owner or operator of compliance with sub-
chapter 8 the department shall notify the transferring owner

or operator in writing that it no longer needs to comply with
ARM 16.44 609 as of the date of demonstration.
(5) Same as existing rule.

AUTHORITY: 75-10-405, MCA

AUTH. EXT.: 75-10-405: Sec. 3, Ch. 109, L. 1985; Sec. 7,
Ch, 633, L. 1985; Sec. 3, Ch. 336, L. 1987; and
Sec. 3, Ch. 562, L. 1987. 75-10-406: Sec. 3,

Ch. 336, L. 1987.
IMPLEMENTING: 75-10-405, 75-10-406, MCA

16.44 B02 APPLICABILITY OF FINANCIAL REQUIREMENTS

{1)-¢2) Same as exjiating rule.

(3) Except as provided in section (1), the requirements
of this subchapter, with respect to post-closure care, apply
to:

(a) disposal facilities; and
(b) piles and surface impoundments from which the owner
or operator intends to remove the wastes at closure, to the

axtent that these post-closure requirements are made applicable
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te su¢h facilities in 40 CFR 264.228 and 40 CFR 264.258, or 40
CFR 265,228 and 40 CFR 265.258.

(4) Same a3 existing rule.

(6 The department hereby adopts and incorporatas herein
by reference 40 CFR 264.228, eand 40 CFR 264 .258, 40 CFR
265 . 228, and 40 CFR 265 258, which are federal agency rules
setting forth closure and post-closure c¢are standards for,
respectively, surface impoundments and waste piles for permit-
ied or interim-status facilities. The correct CFR edition is
freted in ARM 16.44.102. Copies of 40 CFR 264.2286, and 40 CFR
264 758, 40 CFR 265 228, and 49 CFR 265 258 may be obtained

from the Solid Waste Management Bureau, Department of Heatth

and Environmenta! Sciences, Cogswel! Building, Helena, Montana,

58820 .

AUTHORITY : 75-10-405, MCA

AUTH . EXT. : Sec. 3, Ch. 109, L. 1985; S8Sec. 7, Ch. 633, L.
1985; Sec. 3, Ch. 336, L. 1987; Bec. 3, Ch. 562,
L. 1987

IMPLEMENTING: 75-10-405, MCA

16.44.803 DEFINITIONS (1) Ip this subchapter, the fol-
towing terms sha++ have the meanings or interpretations shown
below:

(a) "Closure plan" means the plan for ciosure prepared in
accordance with the requirements of 40 CFR Section 264.112 or
40 _CFR_265.112.

{(bl)-(c¢) Same as existing rule.

€d) Uindependentiy-auditedi-rofers-to-—an-audit-porformed
by --an--independent--ecortified--pubiic-accountant-in-aceordance
with-generaity-aecrpted-auditing-standarde-

(d) "“Parent corporation” means a corpcration which di~
recfly owns at least 50 percent of the voting stock of ths cor-

poration whigh is the facility owner or operator; the tatier
corporation is deemed a “subsidiary” of the parent corporation.
{e) "Post-closure plan" means the plan for post-ciosure

care prepared in accordance with the requirements of 40 CFR
Beetiem 264.117 through 264.120, or 40 _CFR 265,117 through
265 120

(2)-03) Same as existing rutle.

(4) The department hereby adopts and incorporates herein
by reference 40 CFR 284.112 and 40 CFR 264.117 through 264.12¢C
which are federal agency rules setting forth, respectively, re-
quirements for facitity closure plans and post-closure plans.
The department also adopts and incorporates herein by reference
40 CFR 265 112 and 40 CFR 265.117 through 265.120, which arg
federal agency rules setting forth, respectively, requirements

for facility closure plans and post-ciosure planas, and posgt-
closure plans for interim-status facilities. The correct CFR
edition is listed in ARM 16.44.102. A copy of 40 CFR 284.112

and 40 CFR 264_117 through 264.120, 40 CFR 265,112, and 40 CFR
285 117 through 265.120, or any portion thereof, may be ob~
tained from the Solid Waste Management Bureau, Department of
Health and Environmental Sciences, Cogswell Buiiding, Helena,
Montana 59620,
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AUTHORITY: 765-10-405, MCA
AUTH. EXT.: Sec. 3, Ch. 109, L. 1985, Sec. 7, Ch. 833, L.
1985; Sec. 3, Ch. 338, L. 1987; Sec. 3, Ch. 562,
L. 1987
IMPLEMENT ING: 75-10-405, MCA
16.44 804 COST ESTIMATE FOR FACQILITY CLOSURE (1) The
owner or operator of a hazardous waste management facility per-
mitted under aubchapter 1 of this chapter must have a dotailed
written estimate, in current dollars, of the cost of closing
the facility in accordance with the requirements in 40 CFR

264.111 through 264.115 and app!icable closure requirements in
40 CFR 264.178, 264 197, 264.228, 264.258, 264.280, 264.310,
and 264 _351. The owner or operator of a hazardous waste man-
agement facility with a temporary permit Cinterim status) under
subchapter 6 of this chapter must have a detaifed written esti-
mate, in ocurrent dollars, of the cost of closing the facility
in accordance with the requirements in 40 CFR 266.111 through
265 115 and applicable closure requirements in 40 CFR 265.178,
265.197, 265.228, 265.258, 265.280, 265.310, 265.351, 265.381,
and 265_404.

(a) The estimate must equal the cost of final closure at
the point in the facility's operating active life when the ex-
tent and manner of its operation would make closure the most

expensive, as indicated by its closure plan.
(b) The closurs cost estimate must be based on the costs
to the owner or operator of hiripng a third party to close the

fpcility A third party is a perty who is neither a parent nor
a_subsidiary of the owner of gperator. The owner or operator
may use gosts for on-site disposal it he can demonstrate that
on-site disposal capagjty will exjst at all times over the life
of the facility.

fg) The glosure ¢cost estimate may nopt incorporate any
salvage value that may be realized with the sale of hazardous
wastes, facility stryctures or equijpment, land, or other assets
associated with the facility at the. time of partial or final
closure.

¢d) The owner or operator may not incorporate a zero cost
for hazardous waates that i t hav nomi

(2) Fhe-owner--or~operator-=must-adijust--the-ctesure-cont
estimate-for-inftatromn-within-36~days-after-cach-anntversary-of
the-date-on-whith-the-f+rat-ctosusre-cost-eatimate-was-prepared-
Fhe-adjustmert-must-be-made-so-speeifiedrin--subsections-¢23¢a)d
and-¢éb3--of-thia--ruter ri the tive tife of the facilti

he owner of operator shai) just the closur co tima
for inftation  within 60 days priosr to the anniversary date of
the estabiishment of the financial instrument(s) used to comply
with ARM 16 44 801. For owners and cperators using the fjnan-

cia test or or rate r te cl rs stim
must be updated for infiation within 30 days after the close of

the firm's fiscal yeayr and before submission of updated infor-
mation to the department as specified in 40 CFR 264 143(f)(3)

Ihe adiustmant may be made by recatculating the jmaximum costs
of closure in current dollars, or by using an inflation factor

20-10/29/87 MAR Notice No. 16-2~330



-1894-

derived from the annual Implicit Price ODeflator for Gross Na-
tiona! Product as-published by the U.S8. Department of Commerce

in its Survey of Current Business, as specijfjag in _subsections
(2)¢a) ang (2)(b) of this rule. The inflation factor is the

result of dividing the latest published annual deflator by the
defiater for the previous year,.

(a)-(b) Same as existing rule.

{3) Fhe-owner--or-operator—-muat-revise—-the-ciosure-cost
estimate-whenever-a-change--in-4the--elosure-ptan—-increaases-the

eost-of--eteaure- During the active Life of the faciltity, the
owner or operator shal| revise the closure cost _estimate no

later than 30 dsys .after the department hess approved the re-
quest to modify the closure plan, if the change 'n the closure
plan_increases the cost of closure The revised closure cost
estimate must be adjusted for inflfation as specified in section
(2) of this rule.

(4 Same as existing rule.

(6) The department hereby adopts and incorporates herein
by reference 40 CFR Sections 264.111 through 264,115, 40 CFR
264.178, 264 197, 264 228, 264.258, 264 _280, 264.310, and

264.351 and all of the corollary sections for interim-status
facilities: 40 CFR Sections 265.111-266 115, 265 178, 265.197,
265.228, _265.258, 265.280, 265.310, and 265.3561. The correct

CFR edition is tisted in ARM 16.44_.102. 40 CFR 264_.111 through
264 .115 and 40 CFR 265 111 through 265.115 are fedsral agency
rules setting forth general closure requirements applicabtlte to
all nazardous waste management facilities. 40 CFR 264.178,
264.187, 264.228, 264.258, 264.280, 264.310 and 264 .351, and 40
CFR 265 178, 265.197, 265.228, 265.258, 265.280, 265.310, and
265.351 are federa) agency rules setting forth specific ciosure
requirements for different types of waste management units and
address, respectively, c¢losure of container storage areas, clo-

sure of tanks, closure of surface impoundments, closure of
waste piles, closure of tand treatment units, closure of land~-
fitts, and incinerator closure. The department also hereby
adopts and incorporatses rein b 1 40 CF 4,143C1)
(3), whigh ig a federai aqgency rule pasrtaining to a  letter by
a_chief financial officer, a report of a certifijed public ac-
coyntant on financial statements, and a report by the certified

public accountant regarding data in the jetter by the chiaf
financial offiger, A copy of 48-6FR--Becttons-264-++1-through
264445y~ -40--~GFR~-264-378;-264-149F;-264-2287-264-2687~264~-R807
264-3105-and-264-8547 al) of these sections, or any part there-
of, may be obtained from the Solid Waste Management Bureau,

Department of Health and Environmental Sciences, Cogswel!

Buitding, Helena, Mantana, 59620.

AUTHORITY: 765-10-4056, MCA

AUTH. EXT.: Sec. 3, ch. 109, L. 1985; Sec. 7, Ch. 633, L.
1985; Sec. 3, Ch. 336, L. 1987; Sec. 3, Ch. 662,
L. 1987

IMPLEMENT ING: 75-10-405, MCA

16.44.8056 COST ESTIMATE FOR POST-CLOSURE CARE £1) The

owner or operator of a temporarily permitted (interim status)
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hazardous waste management faciiity subject to post-closure
monitoring or maintenance regquirements must have a detailed
written estimate, in current dotiars, of the annual cost of
post-closure monitoring and maintenance of the facility in ac-
cordance with the applicable post-closure requirements in 46
EFR--264-3447-—through--264-3207--264-2P8--264+268--264-2807~-and
264-8318 40 CFR 266 117 through 265.120, 265.228, 265.258,
265.280,and_265.310_. The owner or opsarator of a disposal gur-

impoun nt | d treatment, or langfilt unit, or of a
surface impoundment or waste pile required under 40 CFR 264 228
and 264,258 to prepare & contingent closure and post-closure
pian, must have a detaitled written estimate, in current dol-
lars, of the anpual cost of post-closure monitoring and main-
tenance of the faciljty in accordance wi the applicebie 1 -
closure requiremepnts in 40 GFR 264 117 through 264.120,
264.228, 264 2658, 264.280, and 264 _.310.

(a) The post~closure cost estimate must be based on the
cpsts to the owner or eperator of hiring a third-party to con-
duct post-closure  care activities. A third party is & party

who is neither » parent nor a& sybsidiary of the owner or opera-
tor .

{b) The post-closure «cost estimate is caiculated by mutf-~
tiplying the annuat post-ciosure cost estimate by the number of
years of post-closure care reguired under Bubpart-G-a+ 40 CFR
Pert 264_117 or 40 CFR 265 117.

{2) During the eperatimng agtive life of the facility, the
owner or operator mus4 shal!l adjust the post-closure cost esti-
mate for inflation within 30--days~-after--ecach--anniversary-of
the-date-on-whith-the-fitat-poat-ctosure-cost-estimate-was-pre-
pared 80 days pfior to the arnjversary date of the estab!ish-
mant of the financial _ipstrument({s) used Yo comply with ARM
16 44 .801. For owners or operators using the financial test or
¢orporats guarantes, the post-cigsure cost estimats must be

updated for inflation within 30 days after the close of the
firm's fiscal vyvear and before the submission of updated infor-
matio to de r nt specijf in 40 CFR 4 145CF1(5)

which is ajso incorporated by reference in ARM 16.44.811. The
adjustment must-be-made-as-specificd-in-subsections-—{(23fad~and
€bi-of-4hio-ruter may be made by recalcuiating the post-closure
ost estimate i urrent dollars or by using an inflation fac-
tor derived from the annuat most recent Impiicit Price Deflator
for Gross National Product as published by the U.S. Department
of Commerce in its Survey of Current Business, as specified in
subsections (2)(a) and (2)(b) of this rule. The inflation fac-
tor is the result of dividing the latest published annual de-
ftator by the deflator for the previous year.

(a) The first adjustment is made by multiplying the post-
closure cost westimate by the inflation factor. The resuit is
the adjusted post-closure cost estimate.

(b)) Subsequent adjustments are made by multiplying the
latest adjusted post-ciosure cost estimate by the latest infla-
tion factor.

(33 The-owner-or-operator--musat-—revise——the-poest-ctosure
cest-eatimate--during-the--operating-t++fe-of-the-facit+ty-when-
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ever-a-change-+tf--+the-post-ctosure--ptan-tncreases--the-cest-of
pest-cltosure-care- During the active [ife of the facility, the
owner or operator shall revise the post-closuyre cost estimate
no iater than 30 days after a revision to the post-ciosure plan
which increases the cost of post-closure tare. If _the owner or
aperator has _an approved post-closure plan, the post-closure
cost estimate must be revised no later than 30 days after the
department has approved the request to modify the plan, if the
¢thange i1n the plan_increases the cost of post-glosure care.
The revised post-cliosure cost estimate must be adjusted for
tnfiation as specified in sectivn (2) of this rule.

(4) The owner or operator munst shail keep the following
at the facility during the operating life of the facility:

(a) the latest post-ciosure cost estimate prepared in
accordance with sections (1) and (3) of this rule; and

(b) when this estimate has been adjusted in accordance

with sectijon (2) of this rule, the Iatest adjusted post-closure
cost estimate.

(8) The department hereby adopts and incorporates herein
by reference 40 CFR Bubpeart-Gr-which-tnetudes Sections 264-3149
264 117 threugh 264.120, and 40 CFR Sections 264 228, 264 258,
264.280 and 264.310. 40 CFR Bubpart-Gr-whieh-inetudes-seciions
264-440 Sections 264 117 through 264.120 are federal agency
rules setting forth general post-closure care requirements
applicable to all disposal faciiities. FThe-cotrect-CFR-editionm
to-++sdted--in-ARM--36-44-4082+ 40 CFR 264.228, 264.258, 264._280
and 264 310 are federal agency rules setting forth specific
post-closure requirements for different types of disposal units
and address, respectively, post-closure care of surface im-
poundments, post-closure care of waste piltes, post-closure care
of jand treatment units and post-closure care of landfills.
The department adopts and incorporates herein by referencse the
corollary sections pertaining to interim-status fagilities:
40 CFR 265 117-265 120, 265.228, 2665.2658, 265.280, and 265 310
40 CFR 264 145(f)(5) pertaining to submission of uypdated jnfor-
mation within 90 days after the close of sach succeeding fiscal
yeay 18 alse incorporated by trefaerence herein. The correct CFR
edition for these sectiops is !lisied in ARM 16 44.102. A copy
of 40--CFR-264-347--+through-264-3120;--264-228--264.258--264-280
end-764-316; these sections, or any portion thereof, may be ob-
tained from the Solid Waste Management Bureau, Department of

Health and Environmental Sciences, Cogswel! Buitding, Helena,

Montana 59620,

AUTHORITY : T5-10-405, MCA

AUTH  EXT . : Sec. 3, Ch 109, L., 1985; Sec. 7, Ch. 633, L.
1685; Sec. 3, Ch. 336, L. 1987; Sec. 3, Ch. 562,
L. t987

IMPLEMENTING: 75-10-405, MCA

16.44.806 CLOSURE ANR/OR POST-CLOSURE TRUST FUND

(1)-(9) Same as existing rule.

(10) After beginning partial or final ¢losure or post-
ctosure, an owner or operator or any other person authorized to
perform closure or post-closure, may request reimbursement for
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closure ofr post-ctosure expenditures by submitting itemized
bills to the depafrtment. Within-60-days--after-receiving-bitte
for--¢ttosure--or--pest-ctosure-—activiticas—tho-depariment-wiii
determine-whether-the-ctosure-or-post-ctosure--~expendiivres-are
in-accordante--with-the--ctosure-or-post-eiosure-pian-or—other-
wise-justifieds;-and~if-so0s-+d-witi-tnatruet-the-4ruatean-to-make
reimburaement-—in--sveh-amounta--asz-the--department-apecifioa-+n
writtng---+f-the-depariment-has-resson—to-betteve—that-the-coat
ef-ctosure--witi-be-significantiy-greater-than-—the-vatue-ef-the
truot-fundy-+tt-may-withhetd-reimbursement~of-auch-amountas-as-+i4
deems--prudent--~untit-~it--determineasr—-+n--accordaneo-with-ARM
16-44-834-that-the-owner-or-operater--t+s-ne--tonger-required-ieo
maintatn-financiat--assurance-for-e+osure- The owner or opera-
tor may request reimbursements for partia! closure only if suf-
ficient funds are remaining jn the trust fund to cover the max-
imum costs of closing the facility over its remaining operating
tife, Within 60 days after receiving bills for partjal _of
{final closure activities or post-closure activities, the de-
partment will instruct the trustees to make reimbursements in
those amounts as the department specifties in weiting, if _ihe
department determings that the partial or final closure expen—
ditures o¢r post-closure expenditures are in accordance with
the approved plan, or otherwise justified. If the departiment
has reason to believe that the maximum gcost of closure over the
remaining life of the facility or the cost 9f post-closuyre ac-
tivities will be sigpificant!y qgreater than  the vajlue of the
trust fund it may withhold rejmbursements of such amoynts as it
deems prudent until it determines, in _accordance with ARM
16.44 .814 that the owner or operator is no ionger reguired tg
maintain financia! assurance for fipal closure of the fagility
or for post-glogure care activities. 1t the department does
not instruct the trustee to make such reimbursements, it will
provide the owner or operator with a detaijed writien statement
of reasons.
(11} Same as existing rule,

AUTHORITY: 75-10-405, MCA

AUTH. EXT.: sec. 3, Ch. 109, L. 1985; Sec. 7, Ch. 633, t.
1985; Sec. 3, Ch. 336, L. 1987; Sec. 3, Ch. 562,
L 1987

IMPLEMENTING: 76-10-405, MCA

16 .44 807 SURETY BQOND GUARANTEEING PAYMENT INTO A CLOSURE
AND/OR POST-CLOSURE TRUST FUND

(-3 Same as existing rule.

(4 The bond must guarantee that the owner or operator
wiltl:

(a) Same as existing rule.

(bl fund the standby trust fund in an amount equa! to the
penal sum within 15 days after an order to begin final closure
+e¢ issuyed by the department becomes final, or within 15 days
after an order to begin final glosure is issusd by a state
court or other court of competent jurisdiction; or

(e Same as existing rule.

(51-(9) Same as existing rule.
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AUTHORITY: 76-10-405, MCA

AUTH. EXT.: Sec. 3, Ch. 108, L. 1986; Sec. 7, Ch. 633, L.
1985; Sec. 3, Ch. 336, L. 1987; Sec. 3, Ch. 562,
L. 1987

IMPLEMENTING: 75-10-405, MCA

16 .44 808 SURETY BOND GUA TEEING P ORM F R
AND/OR POST-CLOSURE (1)-(2) Same as existing rule.

(3) The owner or operator who uses a surety bond to sat-
isfy the requirements of this subchapter must aiso establish a
standby trust fund. Under the terms of the bond, ali payments
made thereunder will be deposited by the surety directly into
the standby trust fund in accordance with instructions from the
department This standby trust must meet the requiremeants
specified in ARM 16.44_806, except that:

(a) Same as existing rule.

{(b) wuntess the standby trust fund is funded pursuant to
the requirements of this rule, the following are not required
by these rules:

(i) Same as existing rute.

Cii) updating of Schedule A of the trust agreement (see
ARM 16 .44.823(1)) to show current closure and/or post-closure
cost estimates;

(iii)=-Civ) Same as existing rule.

(4) Same as existing rule.

(5) Under the terms of the bond, the surety will become
liable on the bond obligation when the owner or operator fails
to perform as guaranteed by the bond. Following a final admin-—

istrative determination by the department that the owner or op-
erator has failed to perform final closure and/or post-closurs
care in accordance with the approved closure plan and/or post-
closure ptan and other permit requirements when required to do

so, under the terms of the bond the surety will perform final

closure and/or post-closure care as guaranteed by the bond or

will deposit the amount of the penat sum inte the standby trust

fund.

(6)-(9) Same as exiating rule.

AUTHORITY: 75-10-405, MCA

AUTH. EXT.: Sec. 3, Ch. 109, L. 1985; Sec. 7, Ch. 633, L.
1985; Sec. 3, Ch. 336, L. t1987; Sec. 3, Ch. §62,
L. 1987

IMPLEMENTING: 75-10-405, MCA

16.44.80 RE..AND/OR -CLOSUR ETTER T

-7 Same as existing rule.

(8) Following & final administrative determination by the
department that the owner or operator has tailed to perform
final closure or post-closure in accordance with the approved
closure or post-closure plan and other permit requirements when
required to do so, the department may draw on the letter of
credit

(91-010) Same as existing rule.

AUTHORITY: 75-10-405, MCA
AUTH. EXT.: Sec¢. 3, Ch. 109, L. 1985; Sec. 7, Ch. 633, L.
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1985; Sec. 3, Ch. 336, L. 1987: Sec. 3, Ch. 562,
L. 1987
IMPLEMENTING: 76-10-405, MCA

16.44.810 CLOSURE AND/OR POST-CLOSURE INSURANCE

C1)~(4) Same as existing rule.
(5) After beginning partial or final ciosure and/or post-

closure, an owner gr operator or any other person authorized to
perform c¢losure and/or post-closure may request reimbursement
for closure and/or post-closure expenditures by submitting
itemized bills to the department. JThe owner or operator may,
request reimbursements for partial closure onity if the remain=
ing value of the pofticy is sufficient to cover the maximum
costs of closing the facijity over its remaining operating
life. Within 60 days after receiving bills for c¢losurte and/or
post-ciosure activities, the department wil! determine whether
the cltosure and/or post-closure expenditures are in accordance
with the spproved closure or post-ciosure plan or are ciherwise
justified, and if so, the department will instruct the insurer
to make reimbursement in such amounts as the departmen! speci-
fies in writing. If the department has reascn to believe that
the maximum cost of closure gver the remaining life of the fa-
cility, or the post-closure costs, will be significantiy great-
er than the face amount of the policy, the department may with-
hold reimbursement of such amounts as the dspartment deems pru-
dent until the department determines, in accordance with ARM
16.44_814, that the owner or operator is no longer reguired to
maintain financial assuyrance for finei cltosure of the facility
or for post-closure care. |f the department does not instruct
the insyrer to make such reimbursements, it will provide the
owner or operator with a detailed wrjitten statement of reasons.
(6)-€10) Same as existing rule.

AUTHORITY: 76-10-405, MCA

AUTH. EXT.: Sec. 3, Ch. 109, (. 1985; Sec 7, Ch. 633, L.
1985; Sec. 3, Ch. 336, L. 1987; Sec. 3, Ch. 562,
L. 1987

IMPLEMENTING: 75-10-405, MCA

16.44 812 USE OF MULTIPLE FINANCIAL MECHANISMS (1) An
owner or operator may satisfy the requirements of this subchap-
ter by establishing more than one financial mechanism per fa-

cility. These mechanisms are limited to trust funds, surety
bonds guarantesing payment into a trust fund, letters of cred-
it, and insurance. The mechanisms must be as specified in ARM

16.44 806, 16.44.807, 16.44.809, and 16.44.810 respectively, of
this subchapter, except that it is the combination of mechan-
isms, rather than the single mechanism, which must provide fi-
nancial assurance for an amount at least equal to the current
closure and/or post-closure cost estimates. It an owner or op-
erator uses a trust fund in combination with a surety bond or
a letter of credit, he may wuse the trust fund as the standby

trust fund for the other mechanisms. A single standby trust
fund may bs established for two or more mechanisms. The de-
partment may use any or all of the mechanisms to provide for
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closure and/or post-ciosure care of the facility.

AUTHORITY: 75-10-405, MCA

AUTH. EXT.: Sec. 3, Ch. 109, L. 1985; Sec. 7, Ch. 633, L.
1986; Sec. 3, Ch. 336, L. 1987; Sec. 3, Ch. 562,
L. 1987

IMPLEMENTING: 76-10-405, MCA

16_44.8138 USE OF A FINANCIAE MECHAN|SM FOR MULTIPLE
FACILITIES {13 An owner or opersator may wuse a financial

assurance mechanism s8pecified in this subchapter to meet the
requirements of this subchapter for more than one facility.
Evidence of financiat assurance submitted to the department
must include a list showing, for each facility, the EPA jdenti-
fication number, name, address, and the amount of funds for
ciosure and/or post-closure care assured by the mechanism. The
amount of funds available through the mechanism must be no tess
than the sum of funds that would be avaitable if a separate
mechanism had been established and maintained for esach facil-
1ty in directing funds avaitable through the wmechanism for
cltosure snd/or post-closure of any of the facilities covered by
the mechanism, the depariment may direct onty the amount of
funds designated {for that facifity, unless the owner or opera-
tor agrees to the use of additional funds avaiiable under the
mechanism.

AUTHOGRITY : 75-10-405, MCA

AUTH. EXT.: Sec. 3, Ch. 109, L. 1985; Sec. 7, Ch. €33, L.
1985; Sec. 3, Ch. 336, L. 1987; Sec. 3, Ch. 662,
L. 1987

IMPLEMENTING: 75-10-405. MCA

16.44 814 RELEASE OF OWNER OR OPERATOR €11 Within 60
days arter receiving certifications from the owner or operator
and an independent registered professional engineer that fina
closure has been accompl!ished in accordance with the approved
¢closure plan, the department will notify the owner or operator
in writing that he is no longer required by this subchapter to
maintain financial assurance for final! closure of thet-partieu-

tar the facility, unless the department has reason to believe
that closure has not been in accordance with the approved clo-
sure plan. The department will provide the owner or operator a
detailed written siatement of any such reason to helieve that
closure has not been _in accordance with the approved closure
plan.

{2) When-an--owner-or-aperator-has-comptreteds-to-the-sat-
+tsfaction-of-the-deparitments-ati-post-ciosure-care-requirements
+tn-accordance--with-the-post-ci+osvre-planr-the-deparitment-witis
sd-thoe-request-of-the-owner-er-operators-—notify-him Within 60
days after receiving certificetions from the owner or operator
and an independent registered professionaj engineer that the
post-closure cpre period has been completed for & hazardous
waste disposal unijt in accordance with the approved oplan, the
department will notify the owner or operator in writing that he
is no longer required by this subchapter to maintain financial
assurance for post-closure care of the perticvtar-faectttty
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unit, uniess the departmant has reason to belisve that post-~

closure care has ngt been in accordance wit the a ed gl
ciosusrs plan. The departmenpt will provide the owner gr opera-

tor a detaiied written statement of any such reason to believe
that post-closure care has not been in accordance with the ap-
proved post-ciosure plan.

AUTHORITY: 75-10~-405, MCA

AUTH. EXT.: Sec. 3, Ch_. 1069, L. 198&; Sec. 7, Ch. 833, L.
1985; Sec. 3, Ch. 336, L. 1987; Ssc. 3, Ch. 662,
L. 1987

IMPLEMENT !NG: 75-10-405, MCA

L 44,822 PERIOD OF COVERAGE €33--An-owner-or-opetrater
Mmust-eentinyaity-previde-+rabitity--coverage-for--a-fae+tity-as
required-by--thto-subehapier-unti+t-certificatrons-of-ciosure~of
the-factttty--as-specriind-+n-40-GFR-284-1165---asre-roeeived-2and
gpproved-by-the-department-

€23 Fhe-depariment--hereby-adopits-and-tnesrprrates-heretn
by-reference-40-GFR-264-14b-which-+a-a-federat-ageney-rute-aet-
ting-torth--requiromenta-—far—serttbtcations-that-a-HWM-faetti+y

has-beon-preperiy-ectosed---Tha-eorrect-EFR-edittton-to-+iated—+n
ARM-3€-44-302----€Enpiea--0f-40-BFR-P64- 1358 -mauy-ne-obtained-from
the-Satid-and-Harardouvo-Waste-Bureaur~Department-ef--Heatth-and
Eavéitonmentat--Setenees --GCogawetli--Buiidings--Capttot-Biatronsy

Hetenas -Montanma-59680-

1) Within 60 days after receiving certifigations from
the owner of operator and an independent registered profeasion-
atl enginear that final closure hsas been compieted in_acgordance

with the approved closure plan, the dapartmaent will rotify the
owner or cperator_in writing that he is ng longer required by
this subchapter to maintaip jiability coverage for that facil-

ity, unless the depariment has reason to beiisve that ciosure

has not been ip accordance with the approved closure plan.
AUTHORITY : 7T5-10-405, MCA

AUTH., EXT.: Sec. 3, Ch. 109, L. 1985; Sec. 7, Ch. 633, L.
1985; Sec. 3, Ch. 336, L. 1987; Sec. 3, Ch. 582,
L. 1987

IMPLEMENT ING : i5-10-405, MCA

(The feilowing rules are proposed as g new subchapter.)

NEW K Vi PURPOSE The purpose of this subchapter is
te insur: iat information obtained by the department regarding
facili 3 and sttes used faor the tresatment, storage und dispo-
sa!l of hazardous wastes as those terms cre defined in ARM
186.44.202 is available to the public.

AUTHOR! TY: 75-10-405, MCA

AUTH. EXT.: Se¢. 3, Ch. 109, L. 1985; Sec. 7, Ch. 833, L.
198563 Sec. 3, Ch., 336, L. 1987: Sec. 3, Ch. 562,
L. 1987

fMPLEMEMNT ING: 75«10-405, MCA

NEW RULE V! REFINITIONS in this subchapter the fol-
lowiang definitions apply:
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1) “Beavd" means the Bosrd of Health and Eavivronmental
Sciences provided for in 2-15-2104.

2) "NDepartment” means the Depertment of Health and Envi-
ronmental Scrences provided for in 2-15-2708.

(3) "“Facitity" mears all vontigucus lend and structurasy
other appurtenances and improvemc,its  on ihe land used for
treating, storing or disposiny of hazsrdous waste A facitity
may c¢onsjst vf savarag! treastment, storage, or disposal syota~
tional units.

(4) "Recwurd" means any ssper, wriiing, phatuygraph, sound
or magnetic Teoording, drawing, forimy, hook, correspondence,
micrcefiim, magnestic tape, computer storage media, map or aiher
document or other similar machanism ragardless of phys:gal farm
or characileristics by which information has been preserved that
fas been made «r ecqguived by the dezartment or department em-
ployees in connection with the transacticen of o7%icial business

preserved for infermatiovaat veliue or as avidence of a transac-
tion and all other records of documents required Ly 'aw to be
filed with or kept by tne depariment.

AUTHGORITY: 75-10-405, MCA

AUTH . EXT . : 3ev. &, Ch. 16%, L. 1¢55; Sec. 7, Ch. 633, .

°
19856; Sec. 3, Ch. 336, L. 1987: Sec. 3, Ch. 4862,
L. t987
IMPLEMENT ING: 76~-i10-405, MCA

NEW RULE VIt RECORDS AVAILABLE AUTOMATICALLY
€1) Any written ra2quest for (he fellowing types of rec-

ords routinely distrisculed by the department shall be honored
automaticatly: finalized press reieases, copies of rules, edu-

cational materials, including pamphlets, and copies of spseches

which have been delivered to the pubtic.

AUTHORITY 75-10-435, MCA

AUTH, EXT.: Ss#e¢. 3, Cir. 108, L. 1986; Sec. T, Ch., 633, L.
1986, Bec. 3, Ch. 336, L. 1987; Sec. 3, Ch. 662,
L. 1987

tMPLEMENTING: 75-10-406, MCA

NEW RULE 11X FORM NF REQUEST {1} A request for infor-

mation pertaining to a faciltity under this subchapter must be

made in writing, must rscsonably describe the records sought in

a way that wit! permit their identification, and should be

addressed to the Scutid and HMazardous Waste Bu.vau, Ugpartment

of Health and Environmepstai Sciences, Cogswoell Building, Capl-

to!l Staticen, HMeleana, Montane E9620.

AUTHOR!TY : 75-10-405, MCA

AUTH. EX7¥.: Sec. 3, Ch. 10%, L. :16£85; B8ec. 7. Ch. £33, L.
1986; Sec. 3, Ch. 336, L. 1987 Sec. 3, Ch. 562,
L. 1387

IMPLEMENTING: 75-10~405, MCA

NEW RULE X PRIVILEGED BUSINESS INFOHMATION 1)  Any

hazardous waste manegement facility which deems intormation
which it submits to the department as confidential shali, prior
to submission of the informaticsn to Lthe department, lahel the
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information as confidential and/or obtain a protective order
prohibiting disciosure to the public. Any information which
is not confidential must be disctosed to the pubtic upon re-
quest.
AUTHORITY: 75-10-405, MCA
AUTH. EXT.: Sec. 3, Ch. t08, L. 1986; Sec. 7, Ch. 633, L.
t985; Sec. 3, Ch. 336, L. 1987; Sec. 3, Ch. 562,
L. t987
IMPLEMENTING: 75-10-405, MCA
NEW _RULE X| DEPARTMENT DECISION TO ANSWER REQUEST
[ D] The department shall, within 10 business days of a
request for records pertaining to faciiities, tssue a written
statement to the requestor stating which of the requested rec-
ords, if any, wiit not be refeased and the reason for the deni-
al of the reguest, including, if applicable, the need of the
department to resolve & claim for contidentiality. it shali be
understood that any other records not designated as nor-relecas-
able shail be provided by the department to the requestor .

(2} To the extent that records are required to be made
avaitable for public inspection, the department may inform ihe
requestor that the recaords are available fotr inspection and
where copies may be obtained.

(32 There shall be excluded from the period of 10 busi-
ness days Cor any extension thereof) any time which elapses
between the date that a requestor is notified by the department
that his request does not reasonably identify the records
sought, and the date that the requestor furnishes a reascnable
identification.

€4) There shal! be excluded from the period of 10 working
days (or any extension thereof) any time which elapses belween
the date that a requestor is notified by the department that
payment of fees is required, and the date that the requestor
pays (or makes arrangements fo pay) such charges.

(5) The department may under unusual circumstances as
outlined below extend the basic 10-day period established in
section (1) to an additional 10 business days. To indicate
that it witil be using an extengion, the department must furnish
written notice to the requestor stating the reasons for the
extension and the date by which the department expects to issue

the determination. Unusua! circumstances justifying an exten-
sion are:

(&) there is a need to searech for and <collect the re-
quested records from separate facitities;

{b) extra time is needed to search for and collect the

requested records because of the volume of the request; or

(c) consultation with another agency having a substantial
interest in the determination is necessary.

(6} Failure of the department to issue a determination
within the 10-day period or any wextension constitutes a final
agency decision appealable to the board.

AUTHORITY: 75-10-405, MCA
AUTH. EXT.: Sec. 3, Ch. 109, L. 1985; Sec. 7, Ch. 632, L.
1986; Sec. 3, Ch. 336, L. 1987; Sec. 3, Ch. 562,
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L. 1987
IMPLEMENT ING: 76-10-405, MCA

NEW_RULE Xt APPEAL (1) Each written notice by the
department of its decision to deny & request for & record shall
state the reasons for the denial and the opportunity for the

requestor tc appeal the initial denial to the board by sending
a written appeal within 30 days of receipt of the determina-
tion.

2) The decision of the board on appeal shall be made on
the next regutarly scheduled meeting of the board foltowing the
appeal request.

(3) Failure of the board to issue a decision within the
prescribed time period in section (2) constitutes a final agen-
cy decision and is a basis for judicial review.

(4 It 8 requestor chooses to appeal from the decision of
the board, the requestor must file a petition in district court
within 30 days after service of the final agency decision ac-

cording to 2-4-702. The review of the district court shall be a
de novo review,

AUTHORITY: 75-10-405, MCA

AUTH., EXT _: Sec. 3, Ch. 109, L. 1985; Sec. 7, Ch. 633, L.
1985; Sec. 3, Ch. 336, L. 1987; Sec. 3, Ch. 562,
L. 1987

IMPLEMENT ING: 75-10-405, MCA

NEW RULE X131 FEES FOR SEARCHING AND COPYING (1) The
fees for copying records shall be 25¢ per page.

t2) This fee wmay be reduced or waived by the department
if furnishing the information can be «considered as primarily
benefitting the general public.

AUTHORITY: 75-10-405, MCA

AUTH. EXT . : Sec. 3, Ch. 109, L. 1985; Sec. 7, Ch. 633, L.
1985; Sec. 3, Ch. 336, L. 1987; Sec. 3, Ch. 582,
L. 1987

IMPLEMENT ING: 75-10-405, MCA

NEW RULE X|V ATTORNEYS FEES (1) PReasonable attorneys
fees and costs may be assessed by the reviewing court to the
party who substantially prevails on judicial review.

AUTHORITY: 75-10-406, MCA

AUTH. EXT.: Sec. 3, Ch. 109, L. 1985; Sec. 7, Ch. 633, L.
1985; Sec. 3, Ch. 336, L. 1987; Sec. 3, Ch._ 562,
L. 1987

IMPLEMENT ING: 75-10-405, MCA

4. The department s proposing these amendments and new
rutes in order to effect changes in the state program consis-
tent with federal regulatory changes and with state legistative
changes in the hazardous waste regulatory program.

5. Interested persons may submit their data, views, or
arguments concerning the proposed amendments and new rules,
either orally or in writing, at the hearing. Written data,
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viaws, or arguments may also be submitied to Robert L. Solomon,
Department of Health and Environmenta! Sciences, Cogswell
Building, Capito! Station, Helena, Montana 59620, no later than
November 30, 1887.

6. Robert L. Solomon, at the above 4address, has been
designated to preside over and conduct the hearing.

.

/ ‘ﬂ s :
A S A T A L
JOHN J. DRYNAN, M.D., Director

Certified to the Secretary of State October 18, 1987.
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EEFORE THE DEPARTMENT OF INSTITUTIONS
OF THE STATE OF MONTANA

In the matter of the proposed } NOTICE OF PUBLIC HEARING ON
amenidments of Rules 20,3,202, ) PROPOSED AMENDMENTS OF ARM
20.3.203, 20.3.208, 20.3.209, 3y 20,3,202, 20.3.203, 20.3.208,
20.3.212 through 20. 3,216, )y 20.3.209, 20.3,212 through
20.3.401, 20.3.403 through y 20.3.216, 20.3.401, 20.3.403
20.3.606, 20.3.408 through )  through 20.3.406, 20.,3.408
20.3.414, 20.3.501, 20.3.503, ) through 20.3.414, 20.3.501,
20.3.504. y  20.3,503, 20.3.504,
)

Certification and evaluation ) Certification and evaluation

of alcohol programs ) of alcohol programs

TO: All Intarested Persons

1. On Monday, November 30th at 10:00 a.m. a public
hearing will be held in the Conference Room of the Central
Office of the Department of Imstitutions, at 1539 1lth Avenue,
Helena, Montana to consider the amendment of rules 20.3.202,
20.3.203, 20.3.208, 20.3.209, 20,3,212, 20.3.213, 20.3.214,
20.3.215, 20,3,216, 20.3.401, 20.3.403, 20.3.404, 20,3.405,
20.3.408, 20.3.409, 20.3,411, 20.3.412, 20.3.413, 20.5.414,
20.3.501, 20.3.503, 20.3.504,

. The rules as proposed to be amended provide as
follows:

20,3,202 DEFINITIONS In addition to the terms defined in
Section 53-24-103 MCA,

(1) "ADAD—wmeﬁﬂwwiﬂﬂxﬁwﬂrﬁﬂﬁé-éEHg-ﬁbﬂﬁe‘{ﬁﬂﬁﬁﬁﬂﬁrqﬁﬁ-ﬁh&
deparement - of- -kngtitutions., ADIS means the alcohol and drug
information system.

(Z) through (28) remain the same.

(29) "Document(able)(ed)", means a person who by position
is found credible by ABAP the department . a program
director, personnel manager, program board fflcer) will egign a
form attesting the dates, hours, and job titles reported for
salaried employment or annual clock hours of service per year
for wvolunteers, etc., as required. For academic work this
would be an official transcript. For workshop, it would be a
record of the training or affidavit,

(30) "State accepted program', means a program reviewed
and accepted bv ABAP the department to provide chemical
dependency services.

(31) and (32) remain the same.

(33) ”Tralnlng davy" means a training day 15 six-to-eighs
ten hours of continuous training. When detes and hours are
available, peinks credit will be granted. fer-each -fukl-day;
provided-days-averdge-at-least-aix-hours:--When-hours-aleone-are
giveny-days-will-be-eatablished-by-divisien-of-aiu-{6)-

(34) "Approved  1list" means the listing of  ABAD
the department approved workshops relevant te  chemical
dependencyr personnel and trainers who possess the

MAR Notice No. 20-3-10 20-10/29/87



-1207-

qualifications to treir such personnel,

(35) "Field" means all persons currently employed in a
state accepted program, serving as a board member of euch a
program, serving on any stafe level advisory board for ABAB the
department, or employed directly or on contract by ABAD
the

epartment.
(§6§ ancd (27) remain the same.

(38) "Panelist" means a person serving on an ende¥sement
oral examination panel.

} remains the same.

483« - "Endorsement - means- three -areasr -chemteal -dependeney
eeunaeling - --preventien- - - and - - -education, - - -and - - -managemant
supervisien-

40 (4%) "Capacity grace period" means if, through lack of
capability or other reason, ABAP the deparrment is unable to
accommodate an applicant for testing, & grace period will be
granted to operate on registration alone until applicant can be
tested,

41 through 43 remain the same but will be renumbered.

AUTH: 53-24-105 MCA IMP: 53-24-204 MCA

20.3.203 DEPARTMENT PROCEDURES FOR APPROVAL OF
CHEMICAL DEPENDENCY TREATMENT PROGRAMS

(1) remains the same.

(2) Chemical dependency treatment programs seeking
departmental approval of one or more of the services shall
submit written application to the-ADAD-of the department on a
form provided by ABAP the department.

(a) remains the same.

(3) through (6) remain the same.

(7) 1If writtenm documents submitted to the department do
not meet the requirements of these rules and regulations, ABAR
the department shall notify the applicant in writing. The
applicant shall have 30 days from date of APAD notification to
respond in writing to the content of the notice. If a response
is not received within 30 days, the department mav refuse to
grant approval and shall notify the applicant in writing of the
action taken, If written documents submitted to the department
do meet the requirements of these rules and regulations, the
department shall have the program inspected to ensure
compliance with the requirements of these rules and
regulations. After inspection, the ABAD department shall
either approve the program to provide one or more of the
services listed in this section, or refuse to grant approval.
The ABAP department shall send written notification of
department approval of the program as an approved chemical
dependency treatment program or shall send written notification
of the deficiencies which resulted in the refusal to grant
approval.

(8) through (10) remain the same.

AUTH: 53-24-105 MCA IMP: 53-24-208 MCA
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20.3.208 ALL PROGRAMS - ORGANIZATION AND MANAGEMENT

(Th{a) through (e) remain the same.

(£)  Adeguate staff to meet client requests for services
and professional counseling staff/client ratios are at an
acceptable level as determined by ABABs the department.

(g) through (p) remain the same.

AUTH: 53-24-105 MCA IMP: 53-24-208 MCA

20.3.209 ALL FROGRAMS - PERSONNEL, STAFTY DEVRELOPMENT AND
CERTIFICATION -

(T) through (8) (¢) remain the same.

(d) Volunteer hours are documented as per ABAD ADIS
reporting procedures.

18 (e) through (9) (b) rermain the same.

(¢) An outline of the practicum has been reviewed by ABAD

the department.
AUTH: 53-24-105 MCA IMP: 53-24-204 MCA

20.5.212 DETOXIFICATTON (EMERGENCY CARE) COMPONENT
REQUIREVENTS
) through (6) remain the same.
(7) Client vecordkeeping and reporting requirements
specific to the detoxification component shall include:
(a) ADPAD ADIS admission/discharge forms.
(7) (b) through (8)/b)(iv) remain the same.

AUTH: 53-24-105 MCA IMP: 53-24-208 MCA

20.3.213 TINPATIENT - HOSPITAL COMPONENT REQUIREMENTS

IV through (5} remain the same.

(6) Client recordkeeping requirements specific to the
inpatient care component shall include:

(a) ABAD ADTS admission and discharge forms.

(b)Y through (7)(h)(iv) remain the same.

AUTH: 53-24-105 MCA IMP: 53-24-208 MCA
20,3,.214 INPATIENT - FREE STANDING CARE COMPONENT

REQUIREMENTS
(1) through (5) remain the same.

(6)Y Client recerdkeeping and reporting requirements
specific to the inpatient - free standing care component shall
include:

(a) APAB ADIS admission/discharge forms.

(b) through (7Y (b) (iv) remain the same.

AUTH: 53-74-105 MCA IMP: 53-24-208 MCA

20.3.215 INTERMEDIATE CARE (TRANSITIONAL LIVING)
COMPONENT REQUIREMENTS
{1V through (5) remain the same.
(6) Client recordkeeping and reporting requirements
specific to the intermediate compoment shall include:
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EED] ABPAD ADIS admiszasion/discharge form,
'b) through (7Y (b) (1) remain the same.

Al 53~24-105 MCA TMP- 53-24-208 MCA

©0.3,216 OUTPATIENT COMPONENT REQUTREMENTS

71y through (4) remain the same.

(5) Client recordkeeping and reporving requirements
sper ific to the outpatient care compomnent.

{a) ABAD ADIS admission/discharge forms.

(5) (b) through (6)(b)(i) remain the same,

AU 53-24-105 MCA IMP: 53-24-208 MCA

20.3.407 SYSTEM QOVERVIEW (1) Certification is based(on
‘Nt svstem, Points are given for work eyperiemce, college

o

or - cework, structured workshop training, performance con a
wr -en examination, smrd an oral examination ir-esch- endorse—
e ~area - - - Tir - additien- - to--the - above - - chemical- -dependeney
es sling-enderaement-requives and performance on a taped work
5e” (2) Each person repistering for certification will be
re  .red to pav _a written examination iec at_the time of
Te: :tration to the department or a designated agencv. The

2

‘ration fee will relfTect the cost of the exam.

Table 1. System Overview

Frslc Requirements Work experience plus
Acadenic coursework plus
Structured workshop plus
. Written examiration nlus
Oral! examination imr-eseh
endoveoement-ares plus

WL o

=

B :tiemal-reguirements b Performance on & .aped
f-- -Gertifind-Counseler work sample.

Uil §53-24-105 MCA IMP: 53-24-704 MCA

h

20.3.403 WORF FXPERIENCE (1) Twelve (1) points are
~ded Ffor ‘every documentable vear of full time
ivalent" (FTE) work experience completed as a sounselor,
we. rater, supervisor, or administrator working in a- aleohol
¢ ‘wug program. A manimum of 65 points can be ecvned From
s 1 documented work experience, One (1) point will be
gi -n for each FTE of work in an alcohol or dxug program. im
£rw - otdrea- - 8b - tHtlem vERRRBE- - - ~HEeFRERV S - At )- ~axeepE
e~ =edinl-titles - £0 -2 -maximum- od- £isre -5 -poitnrs, Actual
Divs_ spent  pnroviding direct counseling  services  to
~iraily_ dependent  clients  will %e counftrd on 2

[\5]
-
[he)
vl
~
o

N
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commensurate basis. Two (2) points will be given for every
documentable vear of service as an active volunteer
assicting in am alcohol or drug program;. “Fweive-Step!-werk
with-aleshalicz- anonymouss- or- outreach prograns -targeted-to
drug - - ox- - aloohtok - -programs - - sponsered-- by --2--eharitables
religieds ;- or- medical--graup. One (1) point will be given
for each year of service on the governing body of an alcchol
or drug program. Up to 20 points can be earned from such
volunteer plus governing body work. No more than 65 points
can be counted toward the basic certificate from all types
of experience combined.

(2) TInternships and practicum beyond the baccalaureat
level will be counted as work experience,

(2) and (3) remain the same but will be renumbered.

Table 2. Work Experience Summary

Criteria Point Formula Maximum

Employment in pro- 12 per FTE year 55
fessional position

Empleyment-in-nen- i-per-FTE-year 5
eustedial;-nen-pro-
fessienal-pesitioen

Active volunteer work 2 per year) )

Governing body service 1 per year; ’

Combined Maximum experience points allowed 65
Required Minimum -0-

AUTH: 53~24-105 MCA IMP: 53-24-204 MCA

20.3.404 ACADEMIC WORK (@) One and one-quarter
(1%) points will be glven for each documentable academic
quarter hour of credit earned for coursework, subject only
to the limit of sixty-five (65) points for academic
coursework on the general certificate in the areas of:
psychology, social work, sociology, counseling, pharmacology
and specifie drug/alecohol coursework., One and one-quarter
(1%) points will be given for each documentable academic
quarter hour of credit, but not to exceed a total of six (6)
points for each area, or fifteen (15) for all areas, in the
areas of: phermaev; biology, anthropology, educational
methods, and business administration (including economics
and accounting.) Semester credit will be calculated on a
commensurate basis.
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Table 3, Coursework Summary

Criteria Point Formula Max imum

College coursework in
approved fields - documented

Psychology 1% per academic

Social Work quarter hour without
Counseling area limits 65
Pharmacology

Sociology

Specific Drug/
Alcohol Courses

Pharmaey/iPharma- 1% per academic
eelogyfChemistry quarter hour with 6

Philosophy hour per area limit 15

Anthropology

Educational Methods

Business

Biology

Combined Maximum for academic study 65
Required Minimum -

AUTH: 53-24-105 MCA IMP: 53-24-204 MCA

20.3.405 STRUCTURED WORKSHOP TRAINING (1) Ome (I
point per six (6) hours of training will he granted for each
day of approved structured workshop training. To qualify
for credit, such workshops must be at least one day (six
hours minimum), and considered appropriate by ABAP+ the

department.
(2) Training must be documented by supplying an

original (or a certified copv of a certificate of completion
signed by the trainer and/or an official of the training
organization.) All workshop training completed after
implementation of certification must be approved in advance
by ABAB the department to gain certification points.

(3) Leeal-in-sewviee Structured workshop training
qualifies for points (or hours) only when it is:

(a) structured training equaling one or more 6-8 10
hour days in length;

(b)  effered-in-a-esrtinueus-bleek; organized in
agenda format which outlines the specific breakdown of
training hours;

(¢) is-an-apprevable-tepies predicated on a statement
of goals and objectives;

(dy 7 ts-effered conducted by an approved trainer.
Other-types ef-in-serviece-eofferinga-are-eredited-as-part-af
the -work experienece-peints-earned---{Feur-2-hour-sessiens
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deveted-to-nne-gubjeet-is-the-equivalent-af-ena-8-haur
sessienr}--To-gain-eertification-points;-all-in-garvice
Exaiping ~must-have -ADAB-prier-apprevals

‘e) pertinent to the field of chemical dependency;

(1) monitored via sign-in sheets to document
attendance.

(4) In-service training qualifies for certification
credit within the followirg cviteria:

(a) provision of in-service training is in blocks of
at least one (1) hour;

(b) topics for in-service are pertinent to the field
of chemical dependency, directly related to job function and
geared toward staff development;

(c) conducted by an outside trainer and/or expert;
member of the established Iinservice training department; or
a staff member who hes expertise in the specific area,
regearched the topic and prepared a structured outline of
the presentation.

D attendance logs are kept and a cumulative record
of in-service ig maintained on each employee. This record
is signed by an official of the program responsible for
monitoring In-service.

(e A maximum of five (5) points or 30 hours will be
allowed For In-rervice training,

) in-gervice training curriculum must be approved
by the department to ensure compliance.
€4y (%) Specialized trainee/intern practicums for

which academic credit iec not received qualify for points.
This program would consist of lectures and structured
practical experience which is competency based.

€5 (6) lp to sixty-five (65) points may be granted
for any approved workshop training. Fourteen (14) points eor
84 hours to twenty-eight (28) points or 16€ hours are
required for continuing education in a four (4) vear period.

Table 4. Structured Workshop Summary

Criteria Point Formula Maximum
T paint per 6 hours
Any structured workshop 1-§er—eae5—ea$en§af 65
with title, descripticn, day-ef-training

outcome objectives, and
training on the ADAD
approved list

Required Minimum -0-

AUTH: 53.24-105 MCA IMP: 53-24~204 MCA

20.3.406  WRITTEN EXAMINATION (1) Each vear writtem
examinations will be offered by ABAR the department. Fifty
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(50) points are available on these exams. To be certified a
minimum of 35 points must he earned. Each applicant may
attempt these exams to either meet the minimum or to increase
overall point total. However, the exam score of record is the
most recent score.

(2) remains the same.

AUTH: 53-24-105 MCA IMP: 53-24-204 MCA

20.3.408 ENPORSEMENT-AREAS ORAL EXAMINATION (1) An
oral examination can earn up to fifty (50) points.

(2) Anvone in registry categories A or B is eligible to
take the endexsememt-area oral examination upon successful
completion of the written exam.

€3)--Up-to-fifey-¢50)-endorsement-poinEs-ray-be-counted
toward-the-baste-eertifieates

————————————————— Fabie-7:--Endorsement-Areas
————————————————————————————————————————— Allowed----Required
Areg--------- Eriteria---------ommmmeeeeo Maximum- - - -Minimum
BhemMEERt -~ - - m e e e e - >
Dependeney---Oral-Examiration 50 ) 35
(o Y o Y e e e e ¥
_________________________________________________ 3}
Eduecatien Same-as-Chemieal-Dependeneay
Prevention
Mapagement---bame-as-Chemieat-PBependeney
Supervisien
Minimum-POIiRES-EE-BA-CREOFIEHA-IA-CACR-BFEA - -—----~v--»n 35.

Maximum-Endersement-Pointo-towara-snitiAL-Qe¥ELFi08EL0R-50 -~

AUTH: 53-24-105 MCA IMP: 53-24-204 MCA

20.3.409 BASIC CERTIFICATION (1) Basic certification
thus requires earning a minimum of 200 points from a rather
unlimited pool of resources, Of these 200 points, 35 must
come from the written examination, 35 from an endersement
area; oral examination, and 35 from performance ratings.
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Table 8, Overall Points Summary

Max imum Minimum
Available Can Count Required

Work Experience Unlimited 65 -0-
College Course Work Unlimited 65 -0-
Structured Workshop-approved Unlimited 65 -0-
Written Examination 50 30 35
Work Performance Sample 50 50 35
Endersement-Areas 156 56 35
Oral Examination a0 50 35
AUTH: 53-24-105 MCA IMP: 53-24-204 MCA

20.3.410 REGISTRY PROCESS (1) The first step in the
certification process is being placed on a registry. A
registry is developed in steps.

(a) Upon written request, a registration form will be
sent to applicant. Address request te ABAP; Department of
Institutions, 1539 1lth Avenue, Helena, MT 59620.

(b) The registration form and the examination fee must
be received bv the department or a designated agency before A
a complete set of forms and instructions are sent to each
applicant. fer Applicants must then submiteting documentation
or of experience, education, and training necessary to place
him/her into the proper registry category. These--sare -the
same - forms- -peeded - for- centd-ficatdon. A category cannot be
agsigned until documentation is received.

(¢) remains the same,

AUTH: 53-24-105 MCA IMP: 53-24-204 MCA

20.3.411 PERFORMANCE ON WORK SAMPLE

{1) remalns the same.

(2) Applicants should make every effort to submit a
tape of an actual counseling session with a real client as
five (5) points will be subtracted from the scores of all
role play counseling sgessions. All tapes from persons
employed in the field must be sent in by the director of the
applicant's program by-eertified-matl along with a signed and
netariged statement from the program director attesting the
nature of the suybmitted tapes (role play or real clients% and
that the counselor named is the counselor executing the
session on the tape. Each tape (can be one physical tape
with a different session on each side) must be clearly
labeled with the applicant's name, program where taped, the
session number (lst, 10th, etc.) with-<he client-if-a-real
eliemt-or-with-Urele-play!-if-net-a-true-etiene; and the type
of c¢lient (drug, alecohol, impacted family member) and the
type of session (individual, couples, family.) If role
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played, the name of the person playing the client should be
given. Security will be maintained and confidentiality
assured.
¢3}----Persera--net--eurrentiy--empioyed--in--the--field
sheuld-eontaet-the-divector-of-any-state-necepted-programy-4a
tigt-is~-available- from ADADY~ and- -ask -either -to-be-allowed-te
sign-eR-gs-a-velunteer-and-eneeute-actual-eounseling-sessiens
for- submissions - o -to-have-a- vole -plkay-get-up- witdr -2 -staff
member - playing -the -eldent--- Brogram -directors - are- under -ne
ebligatien-te-assist- in this Ffashion---LFE-lecal-arrangements
earnet - be -~made; - applicants - sheutd- contwet--ADAD- 4 -Helenas
eraining-and- ceridfication -section - -and -a- rele- play -wikk-be
set-up-in-Helena-
£4y----Work--gamples--must--be--matled--from--a--pregram
direete¥--by-certificd -mati--ir - the -aame-sway -as--deseribed
abeve-for- persons- enployed 41 -the -fiekd ~--Gutstde-applicants
mus k- rebnbinge - the - docel- -pregram- for- - the - medling,--netarys
and - other- cogts - - -The - exception- woukd -be - where- -the -sessien
waa--eele ~ phirved - at- - ADAD- -in- -Helemar - ~ -br - this - eases--the
supervising-ptaff-would-attest-to-the-validity-of-the-tapess
€5y (3) Tapes are rated by three judges on a rating
sheet covering a range of "desirable" counselor
characteristics, One judge is an ABAD department staff
professional with a counseling background, two judges from
the field, usually one of these judges will have a background
primarily derived from experience and workshop training, and
the other a background primarily derived from formal higher
education. Judges rate each tape separately. Judges travel
to Helena and rate work samples periodically (e.g.
semi-monthly or quarterly) as the flow of applicarions
demands.
£6y  (4) The score is the average score from the
judges,

AUTH: 53-24-105 MCA TMP: 53-24-204 MCA

ORAL EXAMINATTON PANEL

20.3.412 ENPORGEMENT-AREAB-GERTEZFIGATION 41}
Ender3ement - area - attainment- - 18- -Ehreugh - performance - on--an
eral-enaminations

€2 (1) Each area panel is composed of three persons.
One person is the APAP department certified "resident expert"
in the endorsement field. ]

€33 () Additionally, two certified panel members
will be selected by APAB departmenf; one whose skills are
derived largely from experience and workshop training, and
one who has considerable academiec background.

€4 (3) Fieid panelists serve a maximum of
consecutive years,

€5y (4) A master list of fifteen (15) to twenty-five
(25) questions and model answers is developed. fer-eaeh-area~
Panelists question the applicant for thirfy (30) minutes
drawing three (3) questions from this list. The applicant
is then excused and panelists may discuss the applicant
among themselves prior to each panelist making their own

twWo
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private ratings,
AUTH: 53-24-105 MCA IMP: 53-24-204 MCA

20.3.413 CONTINUING EDUCATION (1) Once certified, the
individual will be required to earn tem ¢10} seven (7) points
per year on the average; averages being runm Emree (3} four
f4)yeare for a total of 28 points. Points can come from
work experience up to fifteem £15) fourteen (14) points,
workshop or academic courses taken Within each 3 L-year
period. A certified chemical dependency counselor employed
full-time would need to receive three and one-half (3.5)
points or 21 hours of training per year for a_ctotal of
fourteen (17%) points or 84 hours in four (4) years.

[&A) Extensions beyond the four (4) years will not be
allowed, effective January 1, 1988

3) Criteria for continuing education are previously
stated im  20.7.404 "through 405. ATT documentation  of
continuing education must be received by the department, one
month prior to the expiration date listed on the certificate,

AUTH: 53-24-105 MCA IMP: 532124-204 MCA

20.3.414 1,08S OF CERTIFICATION (1) Certification may
be lost or suspended in the following manner:

(a) By -neot- meeting- contimeing -education -requirements.
In- this- case - -z -varning-is--given with -a- one- veer -peried-te
wmake - up- ony- -defieteneies - -1 - not- made -up - 18- ofe- -year, ~the
eertifiente-is- suspended -until - fhe- reqrrements -a2re -breught

up- - -Eo - - dete, Certified counselors, who allow their
certification to expire due to failure to meet continuing
education requirements. In this case, the individual, must

reapply and successiullv complete the current certifiecation
requirements which Include the entire examination process, in
order to reirstate the'r certification,

h) remains the same.

AUTH: 53-24-105 MCA IMP: 53-24-204 MCA

20.3,501 CHEMICAL DEPENDENCY EDUCATIONAL COURSES

(1) through (3) (a) remain the same.

(b) Initial fees (as of the effective date of this
rule) and future fee increases must be reviewed and approved
by Aleehel-and-Drug-Abuse-Bivisien-¢APAP};-ef the department.

(c) remains the same.

AUTH: 53-24-105 MCA IMP: 53-24-204 MCA

20.3.503 EDUCATIONAL  COURSE REQUIREMENTS FOR _ DUI
QOFFENDERS (ACT PROGRAM)

I} through (3) (b) remain the same,

() Staff responsible for the educational course
component (level II), must receive a DUI specific training
course within six months from the date of hire and also be
certified or eligible im-the-preventienteduecatien-endersement
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area-or as a chemical dependency counselor as defined in
ARM 20.3.401 - &416.

(6) remains the same.

(7)(b) through (7)(1i) remain the same,

AUTH: 53-24-105 MCA IMP: 53-24-204 MCA

20,3.504 EDUCATION COURSE REQUIREMENTS FOR  MIP
OFFENDERS (MTP PROGRAM)

(1) "through (3) remain the same.

(4 Staff requirements shall include:

(a) Staff responsible for providing the MIP course
must be certified or eligible in chemical dependency
counseling er-pyeventien end -education-erndorsement~-arees as
defined in ARM 20.3.401 - 416.

(5) and (6) remain the same.

AUTH: 53-24-105 MCA IMP: 53-24-204 MCA
3. The department is proposing these rules to enhance
the quality, professional competency, time and cost

efficiency of the system, and would reflect administrative
changes, .

4. Interested parties may submit their data, views, or
arguments, either orally or in writing at the public hearing.
Written data, views, or arguments may also be submitted to
the TLegal Unit, Department of Institutions, 1539 1llth Avenue,
Helena, Montana 59620, no later than November 30, 1887.

5. The Legal Unit of the Department of Instirutions
has been designated to preside over and conduct the public
hearing,

e TARROLYL SOUTH, Director
Department of Institutions

Certified to the Secretary of State Octeber 19, 1987.
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BEFORE THE WORKERS' COMPENSATION DIVISION
OF THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the Adoption ) NOTICE OF PUBLIC
ot a Rule regarding ) HEARING ON PROPOSBED
Hospital Rates. ) ADOPTION OF RULE

TO ALL INTERESTED PERSONS:

1. Oon November 20, 1987, at 9:30 a.m., a public
hearing will be held 1in Room 303 of the Workers'
Compensation Building, 5 South Last Chance Gulch, Helena,
Montana, to consider the proposed adoption of a rule
regarding hospital rates.

2. The rnle as proposed to be adopted provides:

RULE I RATES FOR HOSPITAL SERVICES (1) Beginnlng
January 1, 1988, hospital rates payable by workers'
compensation insurers shall not exceed those rates
prevailing in the hospital in effect on January 1, 1988.

(2) Rates for hospital services must be furnished to
the division no later tham December 31, 1987, on
diviston-approved forms. All rate filings will be subject
to division approval.

{3) An insurer 1is not obligated to pay more than the
maximum rate filed with the Division for the particular
services rendered, or the prevalling rates in the hospital
in effect on January 1, 1988, for services not provided
for in the hospital's rate filing. Any new service not
being provided on or before January 1, 1988, must be filed
with the divlsion accompanied by a detailed explanation of
such service.

(4) The division may in its discretionm conduct audits
of any hospital's financial records, for hospitals
required to file rates with the division, to determine
proper reporting of rate filings. Each hospital filing
rates with the divisiocn must retailn records for at least
five (9) vears substantlating such rates were those 1in
effecrt on January 1, 1988.

(5) The division may develop new, amended or modifled
rules governing rates for hospital services.

3. The rationale for adopting this rule 1is to
establish rates for hospital services for injured workers
as required by Section 39-71-704(3), MCA, as amended by
Section 25 of Chapter 464 of Laws of 1987,

4, This rule 1s authorized by Sectlon 39-71-203, MCA,
as amended by Section 5 of Chapter 464 of Laws of 1987 and
extended by Section 69 of Chapter 464 of Laws of 1987.
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BEFORE THE WORKERS' COMPENSATION DIVISION
OF THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In The Matter of Amendment
and adoption of Rules
regarding Self-Insurers

NOTICE OF PUBLIC HEARING
ON THE PROPOSED AMENDMENT
OF AND ADOPTION OF RULES

REGARDING SELF-INSURERS

e e

TO: ALL INTERESTED PERSONS

1. On September 10, 1987, the Workers' Compehsation
bivision ©published notice of propesed amendment and
adoption of rules regarding self-insurers at pages 1540
through 1548 of 1987 Montana Administrative Register Issue
No, 17. The Notice provided that no public hearing was
contemplated but interested persons could request a
hearing in writing by October 8, 1987.

2. The Montana Self-Insurers Asgsoclation, an
association having not 1less than 25 members who will be
directly affected, submitted & written request prior to
October 8, 1987, that a hearing be held on the proposed
amendment and adoption of rules.

3. Oon  November 20, 1987, at 9:45 a.m., a public
hearing will be held in Room 303 of the Workers'
Compensation Building, 5 South Last Chance Guleh, Helena,
Montana, to¢o consider the proposed amendment of rules and
adoption of a new rule as follows:

24.29.7028 SOLVENCY AND ABILITY TO PAY (1) Proot
of solvency and financial ability to pay compensation,
benefits and liabilities 1s required. Employers or groups
of employers electing to be self-insured must demonstrate
financial stability by providing audited financial
statements that upon analysis indicate sufficlent
security, as determined by the division, to protect the
interests of injured workers. These shall conslist of
analysis of financial condlitions, current and historical,
inecluding, but not 1limited to, the following factors:
quick ratio, current ratto, current 1llabilities to net
worth, current liabilities to inventory, total liabllities
to net worth, fixed assets to het worth, collection
period, inventory turnover, assets to sales, 5ales to net
working capital, accounts payable to sales, return on
sales, return on assets, return on net worth, contingent
liabilitles, comparison to industry standards, income from
ongoing operations and corporate bond rating. Only an
employer or group of employers meeting financial standards
acceptable to the division shall be granted permission to
be bound as a plan no. 1 self-insurer,
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AUTH: 39-71.203, MCA, as amended by Bec. 5, Ch. 464,
.. 1987;

AUTH EXT.: Sec. 4, Ch. 480, [,. 1985;

IMP: 39-71-403, 39-71-2101, 39-71-2102 and 39-71-2103,
MUA.

24.29.702B WHEN SECURITY REQUIRED (1 Securlty
must be deposited with the division by the employer or
group of employers on order of the division under the
tollowing conditions:

tey(a) Every employer or group of employers must
daposit security with the division. The  deposit
requirement may be walved in whole or in part by the
division for individual employers OR GROUPS OF EMPLOYERS
enty who provide substantive evidence that the full amount
of the deposit 1s not needed. This _evidence shall
consider criterla for solvency angd ablility to pay as sget
torth in ARM 24.29.702A. A-group-of-empioyers-exclitabvely
- amprised-—of--politiest - subdHvisiong - may- -be--requtrred--to
depostt-securtty-under-this-rute-

tay¥(b) The employer or group of employers no longer
r.as the solvency or ability to pay compensation, beneflts,
and liabillities as determined under standards appiied 1in
ARM 24.29.702A.

tby{c) The employer or group of employers does not
have sufficient securities on deposit with the division
under section 39-71-2107, MCA, to meet current
rrabilities, in addition to all other liabllities.

AUTH: 39-71-203, MCA, as amended by Sec. 5, Ch. 464,
L. 1987,

AUTH EXT.: 8ec. 4, Ch. 480, L. 198% and Sec., 69, Ch.
464, L. 1987,

IMP: 39.71-403, 39-71-2106, and 39-71-2107, MCA.

24.29.702¢ SURETY BOND SECURITY DEPQSIT -- AMQUNTS
REQUIRED (1) When security 1s required under ARM
.4.29,702B, the division will require that surety--boads
such security be deposited in the following amounts:

(a) Under ARM 24.29.702B(l)(a), the amount shall be
the greater of: $250,000 or an average_ of the workers'
compensation liabilitjes incurred by the employer 3in
Montana for the past 3 calendar years.

far(b) Under ARM 24.29.702B(1)&a}(b). the amount shall
te equlvalent to the employer's or grouw of employers'
total  workers' compensation and occupational disease
ilabliities,

¢b3(c) Under ARM 24.29,702B(b)r{c), the amount shall be
12 an amount which, in the divislion's Jjudgment, provides
rrasonable protection and guaranty of the payment of
ocutstanding liabilities.

€er-dnder -ARM--34+20.703B{a} - -the - -amout- - shald--be-—4
RiftRbR--0f-§500,000- 0F -110% -of - thre - growp -6 £ - empl-oyers -
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eumudative--average--paid--1esgses--over--che--Four--previeds
Yedt&q-whi-chever -6 greater -apd-shall-be no- less than -the
retentdon——HROHH- - -0 f - - the —-GFOP - -0 £ -~ employers'-—-exeess
4 n8ULARCEA

AUTH: 39-71-203, MCA, as amended by Sec. 5, Ch. 464,
L. 1987;

AUTH EXT.: Sec. 4, Ch. 480, L, 1985 and Sec. 69, Ch,.
464, L. 1987;

IMP: 39-71-403, 39-71-2106, and 39-71-2107, MCA.

24.29.702D SURFTY BONDS -- CRITERIA (1) Surety
bonds are required under ARM 24.29.702C({a) and {c) above.
when a surety bond 1s required, the following criteria
shall apply:

(a) The division shall accept a surety bond only from
companies certified by the United States Department of
Treasury as "Companles Holding Certificates of BAuthority
as Acceptable Sureties on Federal Bonds and as Acceptable
Reinsuring Companies,® as published in the most recent
Federal Register, which is published annually every July
l, copies are avallable from the Division of Workers'
Compensation, 5 South Last Chance Gulch, Helena, Montana,
59601, and the Superintendent of Documents, United States
Government Printing Office, Washington, D.C., 20402.
Surety must specify agreement to provide a claims
gquarantee payment bond.

(b) A bond replaced with another surety bond must be
in 1identical form, be of the same coverage amount and
contaln inclusive dates of surety coverage, The division
must be advised immediately of such a change,.

(¢) Surety bonds shall name the Montana division of
workers' compensation as obligee and be held by the
division, Upon discontinuance of gelf-insured status for
any reason, the division shall held surety bonds of that
employer as reserves for all outstanding workers'

compensation 1llabilities, The division shall retaln
surety bonds until it 1is satisfied that all liabilities
have been met or are properly reserved. In the event

liabilities have not been met, the division shall disburse
the proceeds of such surety bonds to the maximum extent
posslble to workers' compensation claimants and
providers.

{(d) The bond must 1nclude a statement that the bonding
company 1s required to give thirty (30) days notice of 1ts
intent to termlnate future 1liabillity to both the principal
and the division. However, the bonding company shall not
be relieved of 1lilability for injuries occurring prioer to
the date of termination.

(e) A surety bond shall be 1issued on the form
prescribed by the division as set forth in appendix A.

(2) When the division determines an employer or gqroup
has lost 1ts solvency or ability to pay under ARM
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24.29.702B(1) (b}, or the empleoyer has provided substantive
evidence that it has attempted and has been unable to
obtain a surety bond, an employer may deposit any other
security described in section 39-71-2106(3), MCA, with the
division's prior approval,

AUTH: 39-71-203, MCA, as amended by Sec. 5, Ch. 464,
L. 1987;

AUTH EXT.: Sec. 4, Ch. 480, L. 1985;

IMP: 39-71-403, 39-71-2106, and 39-71-2107, MCA.

24.29.702E EXCESS INSURANCE (1) Bpecific excess
and aggregate excess linsurance shall be required of all
employers and groups of employers electing coverage under
plan no. 1 as a proof of financial ability to pay
compensation benefits and other 1liabilitles. Aggregate
excess insurance will be required of all employers or
qroups of employers but may be waived by the division for
individual employers who provide substantive evidence the
policy 1s not needed. This evidence shall consider
diversification of risk, type of industry, financial
resources, self-insured retention levels, policy limits of
the specific excess policy, safety program, 1oss
experience and other appropriate factors as determined
relevant by the division. The contract or policy of
specific excess Iinsurance and aggregate excess insurance
shall comply with all of the following:

(a) 1t 1s issued by a carrier 1licensed in the United
States with a Best's Rating of A+, A or B+, Excess
coverage 1ssued by a carrier not rated by Best's will be
considered for approval in the discretion of the division,

(b) 1t 1is not cancelable or nonrenewable unless
written notice by registered or certified mail is given to
the other party to the policy and to the division not less
than thirty (30) days before termination by the party
desiring to canc¢el or not renew the policy.

(¢) Any contract or policy containing apy-iype--of a
commutation clause shall provide that any commutation
effected thereunder shall not relieve the underwrlter or
underwriters of further 1liablility in respect to claims and
expenses unknown at the time of such commutation or in
regard to any claim apparently closed at the time of
initial commutation which 1is subsequently reopened by or
through a competent authority. If the underwriter
proposes to settle a liabllity for future payments payable
as compensation for accidents or occupational dlseases
occurring during the term o¢f the policy by the payment of
a Jump sum to the employer or group of employers to be
fixed as provided in the commutation clause of the policy.
then not less than thirty (30) days prior notice to such
commutation shall be given by the underwriter(s) or 1its
(their) agent by registered or certified mail to the
division. If any commutation 1is effected, the division
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shall have the right to direct such sum be placed in
trust for the benefit of the injured employee(s) entitled
to such future payments of compensation.

(d) 1f an employer or group of employers becomes
insolvent and 1is unable to make benefit payments, the
excess carrier shall make such payments to c¢laimants as
would have been made by the excess carrier to the
employer, after it has Dbeen determined the retentlon level
has been reached on the excess contract, as directed by
the division.

(e) All of the following shall be applied toward the
reaching of retention level 1n the excess insurance
contract:

(1) payments made by the employer or group of
employers;

(11) payments due and owing to <c¢laimant by the
employer or group of employers; and

(111} payments made on behalf of the employer or group
of employers by any surety bond under a bond regquired by
the division as defined in ARM 24,29.702C.

(f) Copies of a--eertifieate the certificates and
policies of the specific excess 1insurance and aggregate
excess insurance shall be filed with the division for a
determination that +egether—-with--a--certlftestton such
policy tully complies with the provisions of the Workers'
Compensation and Occupational Disease Actgs _and thesg rules.

AUTH: 39-71-203, MCA, as amended by Sec. %, Ch., 464,
L. 1987;

AUTH EXT.: Sec. 4, Ch, 480, L. 1985;

IMP: 39-71-403, 39-71-2101, 39-71-.2102, and
39-71-2103, MCA.

24,29.702F INITIAL ELECTION -- INDIVIDUAL
EMPLOYERS (1) An Indlvidual employer Initially electing
to be bound as a self-insurer must provide the following:

(a) a completed application on forms provided by the
division;

{b) audited flinanclal statements for the last two (2)
years,

(¢} proof that 1t has been in business for a period of
not less than five (5) years; however,

(1) an employer in business less than five (%) years
may be considered if Jts 1lability 1s gquaranteed by a
parent corporation which has been 1n business for a period
of not less than five (5) years;

(11) an employer whose liability 1s quaranteed by a
parent corporation must provide a corporate resolution and
an agreement of assumption and gquarantee of workers'
compensation liabilities on forms prescribed by the
division as set forth in appendices B and C.

(d) evidence that it has obtained an insurance policy
of specific excess and aggregate excess Insurance with
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policy 1limits, nature of coverage and retention amc.nts
acceptable to the division, as required in M
24.29.702E. Excess insurance must Dbe managed by a
third-party administrator. Evidence must include e

administrator's approved specific and aggregate  salt
tnsured retention and maximum policy limits;

(e) evidence that 1t had a minimum of 100 cmployces
per yedr over the preceding two (2) years; however, an
employer with &--mimimum -of less than 100 employees per
year over the preceding two (2) years may be considered [f
its liability ts quaranteed by a parent corporation whiech
has a minimum of 100 employees per vear and at least two
{2) years' experlence as a self-insurer in another statc
and 1s gquaranteecing the employer's liabillity as provided
in ARM 24,29.702F (e¢) (11);

{t) a loss run and summary from insurahc¢e carriers who
provided its coverage during the preceding four (4) vears
showing each individual claim, date of injury, type of
injury, compensation and medical benefits paid to date and
amount reserved for future ljability:

(g) evidence that 1ts internal or contracted claims
adjustment service 15 in compliance with ARM 24.29.804;

(h) evidence that it has an effective safety program;

(1) a surety bond in an amount as required in ARM
24.29.702C;

(1) certification that the self-insurance plan is not
funded by a regulated or unrequlated insurahce company;

(k) evidence that internal pollcles and procedures are
satisfactory to administer a gelf-insurance program.

ID

AUTH: 39-71-203, MCA, as amended by Sec. 5, Ch. 464,
L. 1987;

AUTH EXT.: Sec. 4, Ch. 480, L. 1985;

IMP: 39-71-403, 39-71-2101, 39-71-2102, and
39-71-2103, MCA,

24.29,702G6 _INITIAL ELECTION -- GROUP OF EMPLOYERS

(1) An employer 1initially electing to be bound as a
group self-insurer must provide the following:

(a) a completed application on forms provided by the
division;

(b} a 1list of all individual employers making up the
group;

(¢) a signed copy of the by-laws adopted by the qroup
and all documents pertaining to formation, operatioun and
contractual arrangements including amendments and addenda;

(d) a copy of an agreement signed by each indjvidual
employer showing:

(1) each employer's agreement to accept Jjoint and
several lilabllity for all obligations 1incurred by the
group,

(11) provisions for addition of a new member to the
self-insurance group;
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{(11i) provisions for withdrawal of a member from the
selt-insurance group;

(1v) provision for power of attorney between the
individual employers and the self-insurance group.

{e) a copy of the last two years' audited financial
statements of each 1individual employer participating in
the group__and _such copy must be submitted for any
individual employer joining the group at any time after
the group's mutual election;

(£) evidence that each employer in the group has been
in business for a perlod of not less than five (5) years:

(g) evidence that the group had a combined minimum of
100 employees per year over the preceding two (2) years;

(h) a loss run and summary from insurance carriers who

provided coverage to each employer in the group during the
preceding four (4) years_showing each individual clailm,
date of injury, type of Iinjury, compensation and medical
benefits pald to date and amount reserved for future
iiability:
(1) evidence that 1t has an 1insurance policy of
specific excess and aggregate excess insurance with policy
l1imits and retention amounts acceptable t¢o the division,
as required in ARM 24.29.702E. Excess 1insurance must be
managed by a third-party administrator. Evidence must
include the administrator's approved specific and
aggregate self linsurance retention and maximum policy
limits;

() a surety bond in an amount as required in ARM
24.29.702¢C.

(k) evidence of 1its 1internal or contracted claims
adjustment service in compliance with ARM 24.29.804;

(1) 1identification of the flnancial {institution the
group will use to deposit and withdraw funds for purposes
of paying compensation; .

(m) an explanation of how c¢laims reserves will be
established on each case and the method of review to
assure accuracy and adequacy of the amount of the
resorves;

(n) a composite listing of the estimated annual gross
premium to be pald by each member of the association;

{0) a projection of administrative expenses for the
first year of operation as an amount and as a percentage
of the annual premium;

(p) evidence that the group has an effective sgafety
and loss control program;

(J) evidence that internal policies and procedures are
satistfacgtory to operate a group self-insurance program;

(r)  resolution by each member authorizing
participation in the program;

(s8) resolution designating authorized signatures for
participation in the program,
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AUTH: 39-71-203, MCA, as amended by Sec. 5, Ch. 464,
L. 1987;

AUTH EXT.: Sec¢c., 4, Ch. 480, L. 1985;

IMP:  39-71-403, 39-71-2101, 39-71-2102, 39.-71-2103,
and 2106, MCA.

24.29.702H  PERMISSION (1) When the division finds
the employer or group of employers to have the necessary
tinances, proof of sSolvency and financial ability as
required in ARM 24.29.702A, -and- security deposited with
the division 4f as required, amd proof of excess insurance
as required in ARM 24.29.70Q2E, and proof of compiiance
with requirements of ARM 24.29.702F or 24.29.702G, it will
igsue the employer or group of employers an order granting
permission to carry on business as a self-insurer from the
date the finding is made through the remaining portion of
the fiscal year within which the election of this plan is
made, cor through the ensuing fiscal year when the employer
or group of employers renews this election. An election
under this plan 1is effective cnly for the period specified
in the order or until the order 1s revoked in accordance
with ARM 24.29.702L,

AUTH: 39-71-203, MCA, as amended by Sec¢, 5, Ch. 464,

AUTﬁ EXT.: Sec. 4, Ch. 480, L. 1985;
IMP: 39-71-403, 39-71-2101, 39-71-2102, and
39-71-2103, MCA.

24.29.7021 RENEWAL REQUIRED (1) An employer or
group of emplioyers who has effectively elected to be bound
by plah no. 1 may renew the election for the next ensuing
fiscal year, by meeting all the requirements of ARM
24.29.702 and 24.29.702A by April 30th each year.

(2) At any time the division receives a notification
of change as required under (NEW RULE I), renewal may be
required for the remainder of the fiscal year.

(3) If an employer or group of employers does not
renew its election, the employer or individual employer of
a group must elect to be bound by compensation plan no. 2
or plan no. 3.

AUTH: 39-71-203, MCA, as amended by Sec. 5, Ch. 464,
L. 1987;

AUTH EXT.: Sec. 4, Ch. 480, L. 1985;

IMP: 39-71-403, and 39-71-2104, MCA.

24.29.702L SUSPENSION AND REVOCATION OF PERMISSION

(1) The division will Trevoke 1its order granting
permission to carry on business as a self-insurer after
determining that the employer or group of employers no
longer has the necessary financial resources and abllity
to pay the compensation, benefits and all liabilities
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wiitell have been or are reasonably likely to be incurred
during the period the employer or group of employers has
been a wselt-insurer and throuyh the remaining fiscal
year. the division may suspend the permission to operate
as a self-insurer because of changes 1in status outlined
under (NEW RULE 1) or on good cause shown pending a
hearing and decision on whether the permission should be
revoked. The division's revocation order 18 not effective
unless contested case procedures have been conducted in
accordance with ARM 24,29.207. An employer or individual
employvers of a qgroup of emplioyers whose permicsion to
carry on business as a Self-insurer has been revoked must
elect to bo bound by compensation plan no. 2 or plan no. 3
on the effective date of such revocation.

AUTH: 39-71-203, MCA, as amended by Sec. 5, Ch. 484,
L. 1987;

AUTK EXT.: Sec., 4, Ch. 480, L. 1985;

IMP: 39-71-403, and 39-71-210%, MCA,

24,29.702M TERMINATION BY SELF-INSURER (1) Any
employer or group of employers operating as a self-insurer
under plan no. 1 which terminates 1its self-insurer
status, or the self-insurer status of any or all of its
subsidiaries, or members, for any reason, must notify the
division in writing of its Intent to terminate twenty (20)
days before such termination. Until all liabilities have
been dlsc¢harged, __a terminated employer or qroup of

empioyers shall continug to be subject to the provisions
of these rules regarding self-insurers. An employer, or
individual employers of a group of employers, who
terminates as a self-linsurer, but continues to operate in
business must elect to be bound by compensation plan no. 2

or plan no. 3 on the termination.

AUTH: 39-71-203, MCA, as amended by Sec. S, Ch. 464,
L. 1987;

AUTH EXT.: Sec. 4, Ch. 480, L. 1985 and Sec. 69, Ch.
464, L, 1987;

IMP: 39.71-403, 39-71-2101 through 39-71-2109, MCA.

NEW _RULE I NOTIFICATION OF CHANGES (1) ‘he
self-Insured employer or group o¢of employers shall notify
the insurance compliance bureau, division of workers’
compensation in writing

(a) 30 days prior to implementing changes that may
aftect 1ts self-insurance status including but not limited
to:

(1) ownership or membership,

(i1) name,

(i1ii) legal status,

(iv) nhumbers or locations of employees covered 1in
Montana self-insurance program, or
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{v) other changes 1in the policles, procedures or
administration of its self-insurance progqram;

(b) within 30 days of:

(1) adverse change in financial status,

(ii) signiticant increase in llablilittes, or

(111) reductions, shutdowns, suspenslons, closures or

strikes ot Montana operations.

AUTH: 39-71-203, MCA, as amended by bHec. 5, Ch. 464,
L. 1987;.

AUTH EXT.: Sec. 4, Ch., 480, L. 1985 and 8ec. 69, Ch.
464, L. 1987;

IMy: 39-71-403, and 39-71-2101 through 39-71-2109, MCA.

4. The ratiopnale for adopting and amending the
above-referenced rules 1is to «clarity regqulirements for
certification and review of self-linsurers in order to
assure that workers' cofmipensation Dbenefits will be
properly paid to injured workers. The rules 24.29.702B
and 24.29.702C are a2lso being amended to conform with the
mandatory deposit requirements established in the
amendment of 39-71-2106, MCA, by Section 51 of Chapter 464
of Laws of 1987,

5. The adoption and amendment of these rules is
authorized by Sectlon 39-71-203, MCA, as amended by
Section 5 of Chapter 464 of Laws of 1987 and extended by
Section 69 of Chapter 464 of laws of 1947, These rules
implement Sections 39-71-403 and 39.71-2101 through
39.71-2109, MCA.

6. Steven J. Shapiro, Chief Legal <Counsel of the
Division acting as Hearing Examiner, will preside over and
conduct the hearing,

7. interested partles may submit thelr data, views or
arguments concerning these changes either ¢rally or 1n
writing at the hearing. Written arguments, views or datsa
may also be submitted to Stewven J. Shapiro, ¢Chief Legal
Counsel, Workers' Compensation Division, 5 South Last
Chance Gulch, Helena, Montana, 59601, no later than
November 27, 1987.

ROBERT J. ROBINSON ~
Adminlstrator

CERTIFIED TO THF SECRETARY OF STATE: October 19, 1987,
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BEFORE THE DEPARTMENT OF LIVESTQCK
QOF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PROPOSED AMEND-
of rules 32.3.1203, 32.3.1204 and ) MENT OF RULES 32,3.1203,

32.3.1207 for the purpose of up- ) 32.3.1204 AND 32.3.1207
dating rabies procedures. ) "RABIES"

NO PUBLIC HEARING

CONTEMPLATED
TO: All Interested Persons:
1. On November 29, 1987 the Board of Livestock proposes to
amend rules 32.3.1203, 32.3.1204, and 32.3.1207.
2, The proposed amendments provide as follows:

32.3.1203 ISOLATION OF RABID OR SUSPECTED RABID ANIMALS

(1) Any rabid or ¢linically suspected rabid animal must
be isolated in strict confinement under proper care and under
observation of a deputy state veterinarian, in a pound,
veterinary hospital, or other adequate facility in a manner
approved by the state veterinarian and-may -net -be -kiiled -eor
retessed--for--at--teant--10--days--afeer--onsae--af--symptoms
suggeseive ~af —-yabieas, If professional veterinary evaluation
warrants, the animal may be humanely destroyed and brain or
other appropriate tissues handled in accordance _with
32,3.1207. The animal may be handied in accordance with the
NASPHV _ compendium of Animal Rabies Control or other
subsequently developed sgcientifically acceptable procedure
recognized by the National Association of State Public Health
Veterinarians, Inc, (NASPHV),

Auth: 81-2-102, MCA IMP: 81-2-102, MCA

32.3.1204 TISOLATION OF BITING ANIMALS

(1) Upon consideration of the discretion and advice of
the local health officer, any animal which bites or otherwise
exposes a person may be isolated in strict confinement in a
place and manner described in ARM 32.3.1203 and observed for
at least 10 days after the day of infliction of the bite.

(2) remains the same.

3} 1f any sign of iliness develops in the isclated
animal it is to be evaluated by a deputy state veterinarian
and if in his judgment it is warranted, the animal may be
humanely destroved and the brain or other suiltable tissue
tested in a qualified laboratory for rabies. Any stray or
unwanted wild or domestic animal that bites a person may be
killed immediately and the head submitted to a laboratery for
a rapies examination.

Auth: 81-2-102, MC IMP: 81-2=-102, MCA.

32.3.1207 LABORATORY EXAMINATION REQUIRED

(1) Brains Brain or cther appropriate tissues of animals
which have heen destroved because of suspected rablies or those
which have died from suspected rabies must be forwarded, in an
approved mathher, immediately to the-Meneama-deparement-of
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livestock; ~antmat ~heatel ~division; -diagnestie ~taboratory -ac
Bezeman a gualified laboratory to have testsz for rabies

applied.
Auth: 82-2-102 IMP: 82-2-102
3. These amendment{s) are being propcsed because of the

gserjousness of the disease and because of the need to allow
for and to contemplate scientific advances in the detection
areas of the disease.

4. Interested parties may submit ftheir data, views or
arguments concerning the proposed amendments in writing to Les
Graham, Executive Secretary to the Board of Livestock, Capitol
Station, Helena, Montana 59620, no later than November 28§,
1987.

5. If a person who is directly affected by the proposed
rules wishes to express his data, views, and argumencs orally
or in writing at a public hearing he must make written regquest
for a hearing and submit this regquest aleong with any written
comments he has to Les Graham, Executive Secretary to the
Board of Livestock, no later than November 28, 1987.

6. If the Board receives requests for a public hearing on
the proposed amendment(s) from either 10% or 25, whichever is
less, of those persons who are directly affected by the
proposed amendment(s), from the Administrative Code Committee
of the legislature, from a governmental agency or subdivision,
or from an association having no less than 25 members who will
be direcrly affected, a public hearing will be held at a later
date. Notice of hearing will be published in the Montana
Administrative Register.

R -~
/

7
T PR
Nancy Espy/, Chaif;gn

Board of 4divestoc

o
S [ -
o - 4
BY: Newrt ok fra
Les Gfaham, EXecutive Secretary
To the Board of Livestock

Certified to the Secretary of Btate October 19, 1987.
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BiEIFORE THE DEPARTMENT OF REVERNUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION) NCTICE OF PURLIC HEARING on

of Rules I through VIII ) the PROPOSED ADOPTION of Rules
relating to Purchasing & ) T through VIII relating to
Pistribution of Liquor & ) Purchasing & Distribution of
Table Wine Products. ) Liguor & Table Wine Products.

TO: All Interested Persons:

1. On November 23, 1987, at 10:00 a.m.,, a public hearing
will be held in the Fourth Floor Conference Room of the Mitchell
Building, at Helena, Montana, to consider the adoption ¢f rules
I througn VIII, relating to purchasing and distribution of lig-
uor and table wine products.

2. The proposed rules I through VIII do not replace or
modify any zection currently found in the Administrative Rules
of Montana.

3. The rules as proposed to be adopted provide as follows:

RULE I DEFINITIONS (1) »As used in this subchapter, the
following definitions apply:

(a)  "Annual net profit" means a product's net profit per
unit multiplied by the product’s units of sale for a 12-month
period. The net profit per unit is calculated Ly subtracting
from the most recent retail selling price of a product as deter-
mined in ARM 42.11.104, the ccst of goods (vendor's product
price and freight), liguor division expenses, and taxes, Liguor
division expenses are allocated to each product on a fixed
amount per liter plus a percentage overhead on the cost of
goods.

(b) "Delist" means to remove a product from all but the
"speclal order" categories of availability that are designated
in Rule 111,

{(c) "List" means +to establish a product's availability
according to one of the classifications in Rule III.
(d) "Product" means a unique brand of liquor or table wine

in one bottle size, differentiated from other products of the
same brand and size by vendor's price, welght or product bottle
shape.

{2) Other words and phrases used in these rules shall have
the meaning ascribed to them in the Administrative Rules of
Montana, Title 42, Chaptaer 11, as amended, or the Montana Alco-
holic Beverage Code, as amended, and if not defined therein have
their usual and customary meaning, AUTH, Sec. 16-1-303 MCA;
IMP, Secs. 16-1-103, 16-1-104 and 16- 1-302 MCA.

RULE IT POLICY (1) Any liguor or table wine preduct that
the dﬁpartment can obtain without prohibitive inventory invest-
ment or freight charges will be made available for sale through
state liguor stores in a manner consistent with the demand for
and profitability of each product and consistent with
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distribution limitations established in the alcoholic beverage
code.

(2) Notwithstanding any other criteria in this subchapter,
products which are packaged, labeled or advertised in a manner
that tends to blur the distinction between alcoholic and nonal-
coholic products by emphasizing the features that are normally
associated with nonalcoholic products and minimizing their alco-
holic content will not be made available for sale, AUTH, Sec.
16-1-303 MCA; IMP, Secs. 16-1-103, 16-1-104 and 16-1-302 MCA.

RULE III PRODUCT AVAILABILITY (1) Ligquor and table wine
products will be made available for sale in the following clas-~
sifications:

(&) A "regular" product or a "test market" product will be
so designated in the ligquor division's quarterly price list,
have sufficient supply maintained in the warehouse to fill
orders with no more than 3% back orders in a month (unless the
vendor or transporter causes a shortage), and be eligible for at
least one facing on state liquor store shelves depending on
demand for the product in a store and alcoholic beverage code
distribution limitations for table wine.

{b) A “variable supply" product will be so designated in
the liguor division's quarterly price list, will have supply
maintained in the warehouse on a limited basis with no commit-
ment +to© a minimum service level, and will be eligible for no
more than one facing on selected state liquor shelves depending
on demand for the product in a selected store and alcoholic
beverage code distribution limitutions for takle wine.

(c) 2 "special order” product will not be published in the
liguor division's quarterly price 1list, will not have supplv
maintained in the warehouse but will only tae available eon an
crder~by~order basis, and will not be placed on any state liguor
store shelves but will onlv be sold by the case as arranged in
the special order.

(d}) A ‘“warehouse supply"” product will be s$o designated in
the ligquor division's quarterly price 1list, will have supply
maintained in the warehouse to satisfyv approximately 12 single
bottle reguests per month with no coamitnent to & minimum ser-
vice level, and will not be placed on any state liquor store
shelves but will only be sold through the state liguor store as
specifiad on the store order rorm.

(e) A "geasonal" product will net be published in the lig-
vor division's quarterly price list but will be noticed in a
supplemental requisition for merchandise, will not have supply
maintained in the warehcuse but will have orders distributed to
state liguor stores to meet the estimated seasonal demand, and
will be eligibie for shelf and/or floor display in state liquor
stores depending on expected demand for the product in a store.

(€} A "premoticnal® preduct will not be published in the
liguor divisicn's quarterly price list but will be noticed in a
supplemental reguisition for merchandise, will not have supply
maintained in the warehouse bhut will only be received and
shipped in the quantity approved ior the promotion, and will be
eligible for shelf and/or floor display in state liquor stores
in the quantity and for the period approved for the preomotion.
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(g) A ‘"collectible" product will be so designated in the
liguor division's quarterly price list, will be purchased for
limited distribution in less-than-full-case quantities to pro-
vide access to collectors based upon past sales histories +to
similarly designed collectibles with no commitment to a minimum
service level, and will be eligible for shelf display in state
liguor stores depending on expected demand for the product in a
store, AUTH, Sec, 16-1-303 MCA; IMP, Secs. 16-1-103, 16-1-104
and 16-1-302 MCA.

RULE IV PRODUCT LISTING (1) A product will be listed or
retained as a "regular® product if it meets the minimum sales
standards in RULE V unless it only meets those standards tempo-
rarily as a result of closeout or overstock sales in accordance
with RULE VII.

(2) A product will be listed as a "test market" product if
the liguor division receives a written proposal that:

(a) is for a product that has not been listed as a ‘"requ-
lar" product or submitted as a proposed "test market" product
during the 3 years prior to receipt of the proposal and is not
for a product in the 50 milliliter size;

(b) is submitted by a vendor who has a Montana vendor per=-
mit in accordance with ARM 42.11.213 and has at least one repre-
sentative registered in accordance with ARM 42.11.205 and
42,11.211;

(c) convincingly demonstrates that the product can be rea-
sonably expected to meet the minimum sales standards in RULE V
within 18 months of the listing's effective date;

(d) convinecingly demonstrates that the vendor and the ven-
dor's registered representative have enough resources to carry
out the proposed promotion, taking into consideration promotion-
al and maintenance responsibilities for other products;

(e) has no major obstacles to merchandising the product;

(f) 1is approved according to procedures in RULE VI; and

(g) provides the following information for each product by
bottle size:

(1} a complete standard quotation and specification form
signed by the vendor or an officer of the vendor which referenc-
es the National Alcoholic Beverage Control Association control
state code for the product, makes the price firm for the first 3
months following the effective date of the listing, and provides
an agreement that subsequent price increases will be noticed not
less than 60 days prior to the price list effective date;

(ii) a list of the test market locations proposed for the
new product and the expected initial order amount at each loca-
tion;

(iii) a description of the promotions specific to each
location that the vendor and the vendor's registered representa-
tive will undertake during the 18-month test market period; and

(iv) any information that the vendor or its registered
representative has to convincingly demonstrate that the listing
requirements in (¢} and (d) will be met.

(3) A product will be listed as a "variable supply" product
if it is - not listed as a "regular" product or a "test market"
product but has a sales volume higher than can be efficiently
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managed under the "special order", "warehouse supply", "seascn-
al" or "promotional" classifications.

(4) A product will be listed as a "special order" product
if the product 1is not listed in another classification other
than as a "warehouse supply" product, and a state liguor store
manager or agent has submitted a special order retail price
request or special order form with an agreement signed by a
customer to pay for the entire quantity ordered on delivery.

(5) A product will be listed as a "warehouse supply" prod-
uct if it is not listed in another c¢lassification othexr than as
a "special order" product, can be reasonably expected to achieve
one turn of inventory in a year or the warehouse already holds a
case or more of the product, and is approved according to proce-
dures in RULE VI,

(6) A product will be listed as a "seasonal" product if it
has met or it can be convincingly demonstrated that the product
can be reasonably expected to meet the minimum seasonal sales
standard in RULE V by the close of the coming sales season and:

(a) the vendor has provided a picture and ccmplete descrip-
tion along with the standard quotation and specification form
signed by the vendor or an officer of the vendor, which is com-
pleted for the proposed product, references the National ZAlco~
holic Beverage Control Association control state code, and makes
the price firm for the first 3 months following the effective
date of the listing:;

(b) there are no major obstacles to merchandising the prod~
uct; and

(¢} the product is approved according to procedures in RULE
vIi.

(7) A liquor product will be listed as a "promotional"
product if the liquor division receives a written proposal that:

{a) is for a liguor product that is in the 50, 200, or. 375
milliliter sizes, and has a larger size listed as a "regular"
product or as a "test market" product;

(b) is submitted by a vendor who has a Mentana vendor per-
mit in accordance with ARM 42,11.213 and has at least one repre-
sentative registered in accordance with ARM 42,11,205 and
42.11,211;

(c) convincingly demonstrates that the product can be rea-
sonably expected to improve the sales of the larger size product
by the close of the promotional period;

(d) convincingly demonstrates that the vendor and the ven-
dor's registered representative have enough resources to carry
out the proposed promotion, taking into consideration promotion-
al and maintenance responsibilities for other products;

(e) has no major obstacles to merchandising the product;

(f) is approved according to procedures in RULE VI; and

(g) provides the following information for each product by
bottle size:

(i) a completed standard quotation and specificatior form
signed by the vendor or an officer of the vendor which referenc-
es the National Alcoholic Beverage Control Association control
state code for the product, makes the price firm for the first 3
months following the effective date of the listing, and provides
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an agreement that subsequent price increases will be noticed not
less than 60 duys prior to a price list effective date;

fii) a list of the test market locations proposed for the
new product and the expected initial order amount at each loca-~
tion;

(iii) a description of the promotions specific to each
location that the vendor and the vendor's reglstered representa-
tive will undertake during the 18-month test market period; and

{iv) any informaticn +that the vendor or its registered
representative has to convincingly demonstrate that the 1listing
requirements in (¢) and (d) will be met,

{8) A liquor product that is designed as a collector's item
will be listed as a "collectible" product if it can be convinc-
ingly demecnstrated that the product can be reasonably expected
to achieve one turn of inventory in a year, there are no major
obstacles to merchandising the product, the product is approved
according to procedures in Rule VI, and

(a) the vendor has provided a picture or brochure which
contains a complete and authentic description of the container
and a standard guotation and specification form signed by the
vendor or an officer of the vendor, which is completed for the
proposed product, references the National Alcoholic Beverage
Control Association control state code, makes the price firm for
the firest 3 months following the effective date of the listing,
or

(b) a state liquor store manacer or agent has submitted a
special order retail price request and special order form with
an agreement siagned by a customer to purchase one of the "col-
lectibles" on delivery. AUTH, Sec. 16~1-303 MCA; IMP, Secs.
16-1-103, 16-1-104 and 16-1-302 MCA,

RULE V MINIMUM SALES STANDARDS (1) To be listed as a "reg-
ular™ product, 2 liquor or table wine product must achieve 100
cases of sales or $1,000 &anhual net profit in the 12-month peri-
od prior to preparation to publish the liguor division's guar-
terly price list.

(2) To be listed as a "seasonal" product, a liquor or table
wine preduct must have achieved 25 cases of sales or $2Z50 annual
net profit in the 3-month sales season prior to preparation for
publication of the liguor division's quarterly price list appli-
cable to the coming sales season or be preoiected to achieve
thege amounte in the coming season, AUTH, Sec. 16-1-3203 MCA;
IMP, Secs. 16-1-103, 16-1-104 and 16-1-302 MCA.

RULE VI PRODUCT APPROVAL PROCEDURES (1) A liquor division
listing committee is established for the purpose of reviewing
written product proposals for "test market", "seasonal", "promo-
tional", ‘"warehouse supply" and “"collectible" products as
required in RULE IV and recommending to the liquor division
administrator their approval or denial according to criteria in
RULE IV.

{a) The committee is composed of the liquor division assis-
tant administrator, stores hureau chief, warehouse bureau chief,
purchasing and distribution bureau chief, and one representative
from the Montana tavern association.
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(b) The assistant administrator shall chair committee meet-
ings, assure full consideration 1is given to each proposal in
light of criteria in RULE IV, and bring the committee to a con-
sensus decision about each proposal.

(c) The purchasing and distribution bureau chief shall
receive all proposals to be considered by the committee and
submit to the committee only those that are complete according
to the requirements in RULE IV, The purchasing and distribution
bureau chief shall also prepare an independent analysis of each
proposal that is accepted as complete in which the probable
effects on inventory, sales, and variety of products in the
system are explained.

(d) The stores bureau chief shall prepare an independent
analysis of each proposal that is accepted as complete in which
the probable effects on merchandising in stores and by retail
licensees will be explained. 1In preparation of the report, the
stores bureau chief will consult with a representative sample of
store managers, agents, and retail licensees.

(e) The listing committee will meet regularly once a month
on the last Monday of the month (or the following working day if
that is a holiday) unless the assistant administrator determines
that there are no product proposals ready for review. A product
proposal shall be deemed ready for review after the independent
analysis required in (¢) and (d) are completed and the purchas-
ing and distribution bureau chief has submitted the proposal to
each listing committee member 2 working days in advance of the
meeting. The assistant administrator may call a special meeting
of the 1listing committee when extraordinary circumstances
require consideration of listing a "seasonal", "promotional",
"warehouse supply", or "collectible" product.

(2) Any proposals which require 1listing committee review
that are received too late for the purchasing and distribution
bureau chief or the store's bureau chief to adequately prepare
for the next meeting shall be held over to the following meet-
ing.

{3) When determining whether a listing proposal has con=-
vincingly demonstrated that the requirements in Rule IV will be
met, the listing committee shall consider the factors in (a)
through (e):

(a) the product's sales history elsewhere in the United
3tates;

(b) the vendor's or vendor's registered repressntative's
writtern explanation of why the product should do well in
Montana;

(c) the projected sales by month for the first two vyears
following the proposed listing's effective dste, with the pro~
jecticn differentiated for sales to licensees and walk-in trade
at state liquor stores;

(d) the product's expected impact on the marxet share of
other products in the proposed product's sales category by the
close of the 18-month test market period; and

(e) the product's placement in test market locations, the
initial order amount for each location, ard the vendor's planned
product promotions for each location.
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(4) If a majority of the listing committee determines dur-
ing its review that addjitional information is needed before a
consensgus can be reached, the approval process will be suspended
until the assistant administrator can seolicit and obtain the
information. The approval process will resume when the assis~
tant administrator determines that the information has been
obtained or is not readily available; and

(5) If a majority of the listing committee determines dur-
ing its review that the vendor's proposal did not provide suffi-
cient information to determine whether the proposal convincingly
demonstrated that the requirements in Rule IV will be met and
could have been reasonably expected to do so, the assistant
administrator shall return the proposal to the vendor or the
vendor's registered representative with instructions about what
deficiencies must be overcome before the committee will consider
the proposal.

(6} Proposals which require approval in RULE IV shall be
approved if the liquor division listing committee reaches a
consensus that the written proposal meets all of the criteria in
RULE IV or shall be disapproved if the committee reaches a con-
sensus that one or more of the criteria were not met and if the
liqueor division administrator concurs. If the committee cannot
reach a consensus, the administrator shall review the proposal
and decide.

(7) The purchasing and distribution bureau chief shall
implement the results of the approval process by notifying the
vendor's representative in writing concerning the dispesition of
a proposal or the requesting state liguor store manager or agent
concerning the disposition of a "warehouse supply" or '"collect-
ible" order and, if approved, shall publish the product's list~-
ing in the liguor division's quarterly price list.

(8) The effective date of a new listing is the effective
date of the next liguor division quarterly price list that will
be published 60 days or more after a new product is approved.
Quarterly price 1list effective dates are February 1, May 1,
August 1, or November 1. AUTH, Sec. 16-1-303 MCA; IMP, Secs.
16-1-103, 16-1~104 and 16-1=302 MCA.

RULE VII DELISTING, REVISED LISTING, CLOSEQUT AND OVERSTQCK
(1) A listed product that no longer meets the minimum sales
standard in RULE V will be listed in a classification commensu-
rate with its sales volume unless the sales veolume is projected
to be less than that for a "warehouse supply” product, in which
case the product will be delisted and closed out in accordance
with ARM 42.11.104(6}.

(2) A product that a vendor discontinues and is not market-
ed by another vendor will be delisted and closed out in acceor-
dance with ARM 42,11.104(e6).

(3) Inventory in excess of the projected 12 months of sales
for a product will be treated as overstock in accordance with
ARM 42.11.104(8).

(4) The effective date of a delisting, revised listing,
closeout sale or overstock sale is as soon as written notice can
be digseminated +to state liquor stores. AUTH, Sec. 16-1-303
MCA; IMP, Secs. 16-1~103, 16-1-104 and 16-1-302 MCA.
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RULE VIII TRANSITIONAL RULE (1) For the purpose of phasing
in the removal of a product from the "regular" category, the
annual net profit for a product shall be:

(a) $250 for the ligquor division price list +that will be
effective on February 1, 1988 and May 1, 1988;

(b) $500 for the liquor division price list that will be
effective on August 1, 1988 and November 1, 1988;

(c) $750 for the liquor division price list that will be
effective on February 1, 1989 and May 1, 1989; and

(d) as 1in RULE V for the liquor division price list that
will be effective on August 1, 1989 and for each price list
thereafter,

(2) For purposes of listing new products, the annual net
profit in RULE V shall be effective for the liquor division
price list that follows the effective date of this rule. AUTH,
Sec. 16-1-303 MCA; IMP, Secs. 16-1-103, 16-1-104 and 16-1-302
MCA.

4. The Department is proposing rules I through VIII for the
following reasons:

Rule I is neccssary to define terms unique to this subchap-
ter. This will avoid confusion about the terms whaen they appear
in several places in the other rules.

Rule II is a rule regarding department policy concerning the
purchasing and distributing of products which provides the basis
used to define the other rules and controls their meaning if
there is any question of interpretation or intention.

Rule III is necessary in order to keep product inventory at
a level and in a location commensurate with demonstrated sales
volume or profitability. Several distribution categovies for
making products available to the public are defined.

Rules IV and V are necessary to define for vendors, store
managers/agents, licensees or members of the public the require-
ments and criteria that are used to make a product available,

Rule VI is necessary to describe for interested parties the
procedures that will be used to determine whether or not a new
product will be approved for distribution,

Rule VII is necessary to describe for interested parties the
method of adjusting a product's distribution in response to
declining sales volume or profitability.

Rule VIII is necessary because without it more products
would be closed out than is intended. Phasing in the annual net
profit criteria will mitigate the impact of closeocut and over-
stock sales on other products. Phasing in the delisting or
revised listing of products over a year and one-half period is
considered a reasonable transition pericd to minimize the impact
on products with good demand and still c¢lear the system of
excess inventory.
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5. Interested parties may  submit their data, views, or
either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cieo Anderson

Department of Revenue

Cffice of Legal Affairs

Mitchell Building

Helena, Montana 52620
no later than Novewmber 27, 19E7.

6. Yric . Fehlig, Taew Counsel, Departmant of Revenue has
been designated to preside over and conduct the hearing.

= E{g s
L, Ovj/ ek~

JOHN D. LafFAVER, Director
&Mgaﬁartment of Revinue

Curtified to Secretary of State 10/19/87.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE REPEAL ) NOTICE OF PUBLIC HEARING on
of ARM 42.6,101 through ) the PROPOSED REPEAL of ARM
42,6.108 and PROPOSED ADOP- ) 42.6.101 through 42.6.108
)

TION of Rule I relating to and PROPOSED ADOPTION of
the Scale of Suggested Minimum ) Rule I relating to the Scale

Contributions for Child Support) of Suggested Minimum Contribu-
tions for Child Support.

TO: All Interested Persons:

1. On December 2, 1987, at 1:00 p.m., a public hearing will
be held in the Fourth Floor Conference Room of the Mitchell
Building, at Helena, Montana, to consider the repeal of ARM
42,6.101 through 42.6.108 and the adoption of rule I, relating
to the Scale of Suggested Minimum Contributions for Child Sup-
port.

2, The proposed rules to be repealed are on pages 42-605
through 42=-608 of the Administrative Rules of Montana.

3. The department proposes to repeal these rules because
they wish to adopt the Child Support Guidelines approved and
adopted by the Montana Supreme Court on January 13, 1987.

4. Rule I as proposed by the department provides as fol-
lows:

RULE I SCALE OF SUGGESTED MINIMUM CONTRIBUTIONS (1) For
guidance in establishing the periodic payments that parents
should be expected to contribute toward the support of their
children, the Department of Revenue will use the Child Support
Guidelines approved and adopted by the Montana Supreme Court in
Order number §6-223, on January 13, 1987, These quidelines are
hereby adopted and incorporated by reference, The Child Support
Guidelines have been published in 44 State Reporter B828.

(2) A copy of the Child Support Guidelines may be obtained
from the Child Support Enforcement Bureau, 0Old Livestock Build-~
ing, Helena, Montana 59620. AUTH, Sec, 40-5-202(9) MCA; IMP,
Secs, 40-~5-214, 40-5-226(4) and 20-5-226(8) MCA. -

5. The proposed rule is necessary to comply with the recom-
mendation of the Montana Supreme Court that all judges and offi-
cials use the Child Support Guidelines zs adopted by the Supreme

Court on January 13, 1987. The Supreme Court allowed a six
month comment period hefore the guidelines would actually become
final, That comment period ended on July 13, 1987. The Court

did receive comments during this six month perjocd. However, the
department understands that at this time the Court does not plan
to make any changes to the guideliner hased on ihe comments
which were received.

20-10/29/87 MAR Notice No. 42-2-370



-1942-

This rule will bring the department into conformity with the
district courts of the state which are currently wusing the

guidelines.
6. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written

data, views, or arguments may alsoc be submitted to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than December 7, 1987.

6. Eric J. Fehlig, Tax Counsel, Office of Legal Affairs,
Department of Revenue, has been designated to preside over and

conduct the hearing.
JOHN JY. LaFAVER, Director
rtment of Revenue

Certified to Secretary of State 10/19/87.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION) NOTICE OF PROPQOSED ADOPTION
0of Rule I relating to EBarned ) of Rule I relating to Earned
Income for the Income Tax } Income for the Income Tax
Division. ) Divisien.

NO PUBLIC HEARING CONTEMPLATED

TC: All Interested Persons:

1. On November 28, 1987, the department proposes to adopt
rule I, relating to earned income,

2, The proposed runle I does not replace or modify any sec-
tion currently found in the Administrative Rules cf Montana,

3. The rule as proposed to be udopted prevides as follows:

PULE 1 EARNED INCOME DEFINITION (1) In general +he term
"earned income” myans:

{a} Wages, salaries, or professicnal fees,
amounts received as compensaticn for personal serviceos
rendered; »nlus

(b} The amount of the taxpayer's net earnings from a  trade
or business which is whollv or partially subject to the federal
self employment tax. AUTH, Sec. 15-30-30S5 MCA; IMP, Sec.
15-30-131 MCA. -

4. <The Depariment proposes to adopt rule 1 to define what
earned income is for Montana purposes.

Rule I is necessary to explain what income is considered
earned income for nonresidents since the statute allows certain
nonresidents to prorate their itemired deductions according to
the ratio that the taxpayer's Montena earned income bears to
their federal earnmd income. State law ties the definition «f
earned income to a federal law that has been renumbered and that
references other federal laws. Herncm, state law does not pro-
vide a plain English definition of earned income for Montana
purposes. Without a clear definition of earned income, itemized
deductions allowed a nonresident are often miscalculated. Cor-
recting the miscalculations incurs state administrative costs
and imposes inconveniences on taxpayers. A rule will aid in
preventing these problems. The definition of earned income
above follows Internal Revenue Code, Section 32 with references
te Internal Revenue Code, Section 1402(a). <fection 32 1is the
renumbered Internal Revenue Code, Section 43, referenced in
Montana law,

Example: Items which are subject to the self emplovment tax
and are considered "earned iucome” are:

1. Sole proprietorship income

2 General partuership income
3. Farm income
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ITtems which would not qualilly as “"earned income" are;
1. Dividends
2. Interest
3. kental income from real estate
4 Limited partnership income
3 Sul~chapter § income

5. Interested parties may gsubmit their data, views, or
arvunents coencerning the propgosed  adeption in writing to :

Clao Andercson

Department ci Revenue

Gifice of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than Novembter 27, 1%87.

6. If a person who 1is directly atffected by the proposed
adoption wishes to oxpress his data, views and arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this reguest along with any written
~omments  he has to Clec Anderson at the above address no later
than November 27, 19&7.

7. 1f the agency receives requests for a public hearing on
the proposed adoptiorn from either 10% or 25, whichever is less,
of the mersons who are directly affected by the proposed adop-
tien; from the Administrative Code Committee of the Legislature;
from a governmental subdivision, or agency; or from an assccia-
tion having no less than 25 members who will be directly affect-
ed, a hearing will be held at a later date. Notice of the
hearing will be published in the Montana Administrative Regis-
ter, Ten percent of those persons directly affected has been
determined to be 25.

[

3 f— -
I A
JOHN T, LaFAVER, Director

{_ _Department of Revenue

Certified to Secretary of State 10/19/87.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF PUBLIC HEARING on
of Rules I through XI relating ) the PROPOSED ADOPTION uf Rules
to Water's-Edge Election for } I through XI relating to
Multinational Corporations ) Water's—Edge Election for
for Corporation Taxes. ) Multinational Corporations

)

for Corporation Taxes.

TO: All Interested Persons:

1. On November 19, 1987, at 9:00 a.m., a public hearing
will be held in Fourth Floor Conference Room of the Mitchell
Building, at Helena, Montana, to consider the adoption of rules
I through XI relating to Water's-Edge Election for Multinational
Corporations for the Natural Resource and Corporation Tax Divi-
sion of the Department of Revenue.

2. The proposed rules do not replace or modify any section
currently found in the Administrative Rules of Montana.

3. The rules as proposed to be adopted provide as follows:

RULE I WATER'S-EDGE ELECTION (1) Only multinational corpo-
rations subject to the Montana corporate license tax may appor-
tion income under a water's-edge, unitary combination method as
set forth in 15-31-322, MCA. AUTH, Sec. 15-31-501 MCA, AUTH
Extension, Sec. 9, Ch. 616, L. 1987, Eff, 10/1/87; IMP, Sec.
15-31-322 MCA.

RULE II DEFINITIONS (@8] As used in these rules and
15-31-322, et seq,, MCA, "unitary relationship” means a relation-
ship between members of the water's-edge combined group suffi-
cient to satisfy the definition of a "unitary business" pursuant
to 15-31-301, MCA, AUTH, Sec. 15-31+-301 MCA, AUTH Extension,
Sec. 9, Ch, 616, L. 1987, Eff. 10/1/87; IMP, Sec. 15-31-322 MCA.

RULE ITI APPORTIONMENT FACTORS (1) For purposes cf
15~31~322, MCA, the assignment of payroll and property is deter-
mined under the individual states' laws and regulations that set
forth the apportionment formulas used to assign net income sub~
ject to taxes on or measured by net income. If a state does not
impose a tax on or measured by net income, assignment is deter=
mined under this chapter.

2) The apportionment provisions of Part 3 of Title 15,
Chapter 31 and related regulations regarding the inclusion, valu-
ation, and attribution of apportionment factors by location shall
apply to the computation of Montena tax liability under a
water's-edge election. Only property, payroll, and sales of
corporations actually included in the water's-edge combined group
shall be considered. AUTH, Sec. 15-31-501 MCA, AUTH Extension,
sec. 9, Ch., 616, L. 1987, Eff. 10/1/87; ;ﬂg, Sec. 15~31-323 MCA.
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RULE IV WATER'S-EDCE ELECTION (1) To perfect a water's-
edge election a taxpayer must file a written election with the
department within the first 90 davs of the tax year for which the
election is to become effective. If the first tax period for
which the election is to become effective is less than 90 days,
the taxpayer will bhave until the end of the tax period to file
the election. The written election shall be filed on forms pro-
vided by the department. The election form must disclose the
taxpayer's identity and a complete listing of all affiliates
owned in excess of 50%.

(2) Each election is binding for a 3 year renewable period
and may only be revoked upon express written permission of the
Department. AUTH, Sec. 15-31-501 MCA, AITH Extension, Sec. 9,

Ch. 616, L. 1987, Eff. 10/1/87; IMP, Sec. 15-31-324 MCA,

RULE V_REVOCATION OR NON RENEWAL OF WATER'S-EDGE ELECTIONS
{1} In granting a change in election, the department shall
impose reasonable conditions necessary to prevent the avoidance
of tax or clearly reflect income for the peried the election was
in effect. These conditions may include a requirement that
income may require adjustment in the year the election is
changed., These adjustments may involve the inclusion of divi-
dends paid from income earned while a water's-edge electicn was
in effect, which would have been included in determining the
income of the taxpayer but for the existence of the water's-edge
election. AUTH, Sec.15-31~501 MCA, AUTH Extension, Sec. 9%, Ch.

616, L, 1987, Bff. 10/i/87; IMP, Sec. 15-31-324 HCA.

RULE VI DISREGARDING OR MODIFYING A WATER'S-EDGE ELECTION
{1} A water's-edge election may be disregarded by the department
i¥ the corporation fails to comply substantially with the
requirement to file domestic disclosure spreadsheets as required
in Rule TX,

(2) The corporations includible in a water's-edge election
may be modified by the department for the inclusion of additional
unitary corporations as described in 15-31-322 MCA or the exclu-
sion oI non-unitary corporations. The modification cannot
require the inclusion of any corporations nct described in
15-31~322 MCA.

(3) The calculation of water's-edge combined income may be
modified to reflect adiustments +to transfer prices, royalty
ratves, allocation of common expenszes, and similar adjustments
nzcessary to reflect a proper apportionment of income. In the
instance of a carry-forward »f a net operating loss deduction
from a period in which no water's-edge combination was filed,
such loss must be computed on a basis consistent with the year to
which the loss is carried,.

(4) In calculating water's~edge combined apportiocnable
income, transactions between or among ahy member of the water's-—
edge combined group and any other ronincluded affiliated corpora=~
tion, whether domestic or foreign, must be restored if eliminated
in the computation of federal net income of the water's-edge
combined group. AUTH, Sec. 15-31-501 MCA, AUTH Extension Sec. §,
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Ch. 616, L. 1987, Eff. 10/1/87; IMP., Secsg. 15-31-301, 15-31-322,
15-31-326 and 15-31-505 MCA.

RULE VII CERTAIN CORPORATIONS INCLUDABLE TN A WATER'S-EDGE
COMBINED RETURN (1) Domestic International Sales Corporations
(DISC) as defined in secticns 951 through 994 of the Internal
Revenue Code, and Foreign Sales Corporaticns, as defined in sec-
tions 921 through 927 of the Internal Revenue Code are included
in a water's- edge return. DISC's are specifically taxable not
withstanding the general exemptive language of 15-31-10Z, MCA.

{2} Foreign corporations if over 50% of the voting stock is
owned directly nr indirectly bv & member of the includable group
and if more than 20% of the average ¢f its payrell and property
is assignable to a location inside the United States are included
in a water's-adge return. For purposes of computing this averace
the mpayroll factor provided for by 15-31-308, MCA, and the prop-
erty factor as provided for by 15-~31-306, MCA, shall be added
together and divided by two, or by one if the denominator of
either the property «rf payroll fachkar is  zero. AUTH, Sec.
15-31-501 MCA, AUTH Extension, 8S=2¢. 9, Ch. 616, L. 1987, BI{f.
10/1/87; IMP, bec. 15-31-322 MCA.

RULE VIII TREATMENT OF DIVIDENDS FOR PURPOSES OF A WATER'S-
ECGE COMBINED RETURN (1) Eighty percent ol the dividends
apportionablie under this section are to ke excluced frowm income
subject to apportionment where:

(a) dividends received from foreign corporations, tanahle
tor federal purposes, are considered to be incose subject to
zpportionment;

(b) amounts included in inccome under gectionz 951 +hrough
967 ar3 964 of the Internal Revenus Cods are considered taxable
foreign dividends;

(c) the aflfter tax ret income of United States corporations
excluded from eligibility as sffiliated corporaticons under FRule
VII and possession corporations defined in sections 931 through
934 and 936 of the Internal Revenue Code, iz considered to be a
dividend for purposes of this section;

{i) In calculating the after tax net income, where the cor-
poration iz included ir a federal consolidated income tax return,
the consclidated tax liability shall be apportioned among the
members of the group in accord with the ratio which that postion
of the consclidated taxable income atuributable to each member of
vhe group having positive taxable income, bears to the total
consolidated taxable income of ali companies in the conselidated
group having positive taxable income.

(i1} Where such corporatiens have n¢ net income for the
tarzable year in question, ctie amount to be included as dividends
received from corporations outside the United States shall ecual
ZErOo.

(d) dividends between members in thus water's-edge combinable
group are eliminated from +the calculation of opportionable
income;
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{e) Geomed dividend distribuitlone pursuant te section 78 of
the Internal Revenue Code are excluded from the calculation of
apportionable income; and

(f) The limited dinclusion cf dividend income specified in
this section 4s in 1lieu of attempts to allccate expenses
attributable to the generation of such dividend income. For
apportionment factor purposes only the dividend income considered
te be business income shall be included in the receipts factor
numerator or denominator as eppropriate. AUTH, Sec. 15-31-501
MCA, AUTH Exteusion Sec, 9, Ch. 616, I. 1987, Eff, 10/i/87; IMP,
Sec, 15-31-325 MCA. -

RULE IX DOMESTIC DISCLOSURE STREADSHEET (1) Electing cor=-
porations must file the domestic disclosure spreadsneet within 6
months of filing the federal income tax return. The disclosure
gpreadsheet. Ziling must be accomplished on forms proscribed by
the department. AUTH, Sec. 15-31-501 MCA, AUTH Extengion Sec. 9,
Ch. ¢1¢, 1., 1987,"EIf. 10/1/67; IMP, Sec. 15-31-326 MCA.

RULE X TAX RATES (1) Corporations electing a water's-edge
filing method shall pay tux at the rate of 7% of their Montana
Taxable Net Income. AUTH, Eec. 15-31-501 MCA, AUTH Extension
Sec. 9, Ch. 616, L. 1987, Eff. 10/1/87; IMP, Sec. 15-31-121 MCA,

RULE XI APPLICABILITY {1} Water's-edge combinations as
provided for in 15-31-322 MCA, are available to qualifying corpo-
rations for years beginning on ovr after Janwarv 1, 1988, AUTH,

See. 15-31-501 MCA, AUTH Ext %, Ch, 616, L. 1987, Eff.

10/1/87; IMP, Sec. 11, Ch. 6

4. The Department is proposing rules I through X1 for the
following reasons:

Rule I iz necessarv to clarify that chapter 616 applies only to
corporations that have multinational activities. A water's-edge
election is not relevant to corporations which do not have activ-
ities beyond the water's-edge as defined in the law.

Rule Il is necessary to clarify that Chapter 616, L., 1987 did not
change the definition of a wunitary relationship but rather
changed how the apportionment formula can be applied +to that
operation.

Rule IIT 1s necessary to clarify the fact that the individual
state laws in which a corporation conducts business shall be used
in determining whether that corporation has at least 20% of its
property and payroll in the United States. The rule alse pro-
vides that the standard 3 factor apportioninent formula and the
related regulations shall be used in determining the Montana tax
liability for those companies included in a water's-edge combined
group. These rules follow the standard apportionment procedure
under Montana law.
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Rule IV is necessary to clarify when a water's-edge election must
be filed with the department, what form such election must take,
and how an election may be either renewed or revoked. The rule
states that the taxpayer has 90 days in which to £file an elec-
tion. Allowing a taxpayer 90 daye in which to file an election
was determined by the department to be a reasonable length of
time for filing such an election and is consistent with the fed-
eral policy of requiring various types of elections to be filed
at the beginning of the tax year for which it is to become effec-
tive. Also, the %0 day period is reasonable since the election
is only binding on the taxpayer for 3 vears.

Rule V 1is necessary to clarify the conditions under which an
election mav be revoked by a taxpayer. The primary purpose of
this rule 1is to establish the fact that no tax benefit shall be
granted to a taxpayer that wishes to withdraw from a previously
agreed upon 3 year election period.

Rule VI is necessary to clarify the conditions under which a
water's-cdge election may either be disregarded or medified by
the department. The only time the department can disregard an
election is when the taxpayer fails to comply with the
spreadsheet disclosure reguirements as set forth in the law. The
law requires that a water's-edge election ‘include all domestic
corporations with at least 20% of their payroll and property in
the United States and which are part of a wunitary business.
Consequently, the department must have the ability to either
include or exclude corporations based upon whether they are part
of & unitary business.

The law states that any dividends paid between members which are
included in a water's-edge combined return must be eliminated
from taxable income. This rule addresses the opposite zituation
and requires that transactions between corporations within and
without a water's-edge combined report must be restored if elimi=-
nated in the computation of federal net income,

Rule VII clarifies that the general exemption for Domestic Inter-
national Sales Corporations does not apply when a corporation
makes a water's-edge election and clarifies how the apportionment
formula shall ke applied in those instances where tne foreign
corporation does not have ejther payroll or property.

Rule VIII is necessary to clarify the treatment of dividends
under a water's-edge election. Subpart 1 follows the statute
quite closely in describing the tax treatment for varicus <types
of dividend income. The law requires that 20% of the "after tau"
net income of certain corporations he considered a dJdeemed divi-~
dend subject to apportionment. If those corporations are includ-
ed in a federal consolidated return, the taxpayer and the
department must be able to determine the federal tax liability
attributable to those cerporations, Thie rule will allocate a
portion of the consolidated federal ta» liability to those
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corporations based upon a ratio of the contributions to income of
each corporation to the total income.

Rule I¥ is necessary to clarify when and how a domestic disclo-
sure spreadsheet must be filed with the department.

Rule X is necessary to clarify the tax rate to he wused by
water's~edge electing corporations,

Rule X is necessary to c¢larify the applicability date for
water's-edge elections. Section 15-31-324 references a date of
October 1, 1987, However, the applicability date of Chapter 616,
I, 1987 is for tax vyears beginning after December 31, 1987. The
applicability date is controlling.

5, Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than December 1, 1987,

6. Eric J. Fehlig, Tax Counsel, Department of Revenue,
Office of Legal Affairs, has been designated to preside over and

conduct the hearing.

JOAN D. LaFAVER, Director
partment of Revenue

Certified to Zecretary of State 10/19/87,
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REFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) MGTICE OF PUBLIC HEARING on

of Rule I relating to }  the PROPOSED ADOPTION cof Rule

Surtax or Corporations for } I relating to Surtax on

Corporatcion Taxes. ) Ceorperaticns for Corporaticn
b Taxes.

TO: All Interested Perscns:

1. On November 19, 1987, at 11:00 a.m., & public hearing
will be held in Fourth Floor Conference Room of ths Mitchell
Buildirng, at Helena, Montana, to consider thoe adoption of rule I
relatin Surtax on Cerporations @ i ural Resource and
Corporation ivision of the Dapa Fevenus.

2. The preposed rule does not replace or modifv ~»y section
current 1y fous:d in the Administrative Rules of Montana.

2., The rule as propeced to be adopted provide as follows:

RULY I SULTAX (1) Ail corporations {iling Moutana coupo-
rate cenge or Montane corporate income tax returns for years
beginring on or after Janwary 1, 1988 but before December 31,
1988 shall pay an additioral four percent (.04} surtax. The
surtax is caleculated by multiplying the otherwise calculated
Montana tax liability by four percent (.04) to arrive at the
surtax. The surtax is in additisn to the regular tax liability
and alsu applies to the $50 minimum corporation license tax.
AUTH, Sec. 15-31-501 MCA, AUTH Extension Sec., 9, Ch. 616, L.

1987, Eff. 10/1/87; IMP, Sec. 15-31-121 MCA.

4, The Department is propesing rule I for the following
reasons:

Rule I is necessary to c¢larify the tax pericd and method of cal~
culation for the 4% surtax. As reflect=d in this proposal, the
tax pericd during which the surtax will be in eflect is the
result of intarpreting together two provisions of Ch. 616, L.
1987. These provisions stete that the surtax is effective for

"tax year 1988," and the entire law is applicable to "taxable
years beginning after Decamber 31, 1987." The proposed rule is a

consistent interpretation of those two parts of the law.

5. Interested parties may submit their data, views, or
arguments eilther orally or in writing at the hearing. wWritten
data, views, or arguments may also be submitted to:

Cleo Anderson

Departiwent nf Revenue
ice of Legal Affairs
Mitchell Tuilding
Helena, Montana 55620

no latar than December 1, 1987,
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6. Eric J. Fehliqg, Tax Counsel, Department of Revenue,
office of Legal Affairs, has been designated to preside over and

monduct the hearing.
™y :/( v
%¢§Xm«w Sedh ~fannn_,

CJCOHN D, LaFAVER, Director
Lepartnent of Revenue

Certified to Secretary of State 10/19/87,
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE PRCPOSED AMEND-
of ARM 42.17.105 relating to ) MEND of ARM 42.17.105 relating
to Computation of Withholding )} to Computation of Withholding
Income Tax. ) Income Tax.

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1., On November 28, 1987, the Department proposes to amend
ARM 42,17.105 relating to computation of withholding for income
taxes.

2. The rule as proposed to be amended provides as follows:

42,17.105 COMPUTATION OF WITHHOLDING (1) The amount of tax
withheld per payroll period shall be calculated according to the
following four-step formula:

(a) Y = PZ
where Z is the individual's gross earnings for the

pavroll periocd; and
Y ig the individual's annualized gross earnings.

In these calculations, the quantity P (number of payroll

periods during the year) has one of the following values:

Annual payroll period P =1

Monthly payroll period P =12
Semimonthly payroll period P = 24
Biweekly payroll period P = 26
Weekly payroll period P = 52

(b) T =Y - 1400N
where T is the annualized net gross income; and
N is the number of withholding exemptions claimed.

If T in Step (b) is less than or equal to 0, then the amount to
be withheld during the pay peried is 0. If T is greater than 0,
then the annualized tax liability is calculated using:

(c) X = A + B(T-C) where X is the individual's annualized
tax liability the parameters A, B and C are chosen from the
following rate schedule:

ANNUALIZED NET
GROSS INCOME T

At Lease But bess Fhan A B [

3 [ % 67596 $ T8 3vis 5 7 9
67598 145666 20425 5:3% 637598
147606 327660 628782 Fx3% 47608
3257006 and over ++896+82 F-8% 327660
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At Least But Less Than A B c
$ 0 $ 6,590 $ 0 2.9% $ 0
6,590 14,600 191.11 4.8% 6,590
14,600 32,000 575.59 6.7% 14,600
32,000 and over 1,741.39 7.2% 32,000
X
(d) W = 5
where W is the amount to be withheld for the payroll period;

X is the annualized tax liability; and
P is the number of payroll periods during the vear.
(2) This rule is effective for guareers tax periods begin-
ning Juiy #y #58% January 1, 1988. AUTH, $ec. 15-30-305 MCA;
IMP, Secs. 15-30-108 and 15-30-202 MCA.

3. The proposed rule reduces withholding tax rates. This
change is necessary because the 10% income surtax enacted by the
1987 Legislature will now be collected through withholding taxes
over twelve monthe. Previously, the surtax for all of 1987 was
collected in only the last six months of that year. According-
ly, the portion of the withholding tax rates reflecting the
surtax have been cut in half,

The change from "quarters" to "tax periods" reflects the fact
that some taxpayers are required to file on a weekly basis,

4, Interested parties may submit their data, views, or
arguments concerning the proposed amendment in writing to:

Clec Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than November 27, 1987.

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to Cleo Anderson at the above address no later
than November 27, 1987.

6. If the agency receives requests for a public hearing on
the proposed amendment from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed amend-
ment; from the Adminpistrative Code Committee of the Legislature;
from  a governmental subdivision, or agency; or from an associa-
tion having no less than 25 members who will be directly affect-
ed, a hearing will be held at a later date. Notice of the
hearing will be published in the Montana Administrative Regis-~
ter. Ten percent of those persons directly affected has been
Gotermined to be 25,
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Jg«, LA
. LaFAVER Director
ep tment of Revenue

Certified to Secretary of State 10/19/87.
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

In the matter of the amendment
of rules regarding fees and
subscription charges

) NOTICE OF PROPOSED AMEND~-
) MENT OF ARM 1.2.421 SUB~

) SCRIPTION TO THE ARM--COST
) AND ARM 1.2.423 AGENCY

) FILING FEES - NO PUBLIC

) HEARING CONTEMPLATED

TO: All Interested Persocons.

1. On November 28, 1987, the office of the Secretary
of State preposes to amend ARM 1.2.421 and ARM  1.2.423
regarding fees and subscripticn charges to the Montana
Administrative QRegister and the Administrative Rules of
Montana,

2. The rules &as propesed to be amended provide as
follows:
1.2.421 SUBSCRIPTION TQ THE ARM--COQ3T (1) The

secretary of state is required by law, (2-0=312, MCA and 2-4-
313, MCA) te distribute cepies of the ARM and register and
revisions therete, free of charge, to certain federal, state
and ccunty agencies enumerated therein,

(2) The secretary is alsc authorized tc make available
addisienal copies of the ARM, register, and revisiens thereto
te the public at prices fixed te cover publicaticen and
mailing eccsts.

(3) Begimnimng Auguss 42y 1983y $The costs for the
Administrative Rules of Mentana and the Montana
Administrative Register for calendar year 1988 are as follows:

(a) Administrative Rules of Mcntana - $350.00

(b) Four issues of updates tc the Administrative Rules
of Montana - $356+086 $250.00

(¢) Montana Administrative Register ~¢235199 $300.00

(d) Partial ygar subscriptions will be prorated.

(4) Extra title charges are as follows:

(&) “Initial purchase of titTe,  $50.00 except for two-
part titles which may be purchased for $100,.00 a title,

(&) Updates to extra titles will be $50.00 per calendar
Yyear r title.

All purchase and subscripticn fees must be paid in

advance
AUTH: 2-4-306, 2-4-313, MCA IMP: 2-4-306, 2-4-313 MCA

1.2,423  AGENCY FILING FEES (1) Beginning Augass 33y
1983y January 1, 1988, all agencies will be required te pay a
$30-00340.00 per page filing fee feor all pages submitted
which are applicable tc the neotice and rule section of the
Montana Administrative Register. The secretary of state will
bill menthly for all fees incurred by the agency.
AUTH: 2-4-306, 2-4-313 MCA IMP: 2-4-306, 2-i-313 MCA
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3. The Secretary of State propeses to amend these
rules because House Bill 901 of the 1987 Legislative Session
deleted the requirement cof a general fund transfer teo pay for
certain coples of the Montana Administrative Register and the
Administrative Rules of Montana which resulted in the need
for increases.

4, Interested parties may submit their data, views cr
arguments ccncerning the proposed amendment in writing to:

Kathy Lubke, Bureau Chief
Administrative Rules Bureau
Secretary of State

Room 225

Capitel Building

Helena, MT 59620

nc later than November 27, 1987.

5. If a perscen who is directly affected by the
proposed amendment wishes te express his data, views and
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit this request
alcng with any written comments he has teo Kathy Lubke,
adgress given 1in paragraph 4, nec later than Nevember 27,
1987.

. If the agency receives requests for a publie
hearing on the propesed amendment from either 10% or 258,
whichever is less, of the perscns who are directly affected
by the proposed amendment; from the Administrative Code
Committee of the Legislature; frem a governmental subdivision
or agency; or from an assc¢iation having not less than 25
members whe will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register, Ten percent of these
persons directly affected has been determined to be more
than 25 based on the subscribers to the MAR and ARM.

7. The authority of the Secretary of State tc  amend
the rules is based on secticns 2-4-306 and 2-4-313, MCA and
implements the same.

WALTERMIRE
cretary of State

Dated this 19th day of Qctober, 1987.
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BEFORE THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the amend-
ment of Rules 46.12.102,
46.12.702 and 46.12.703
pertaining to Medicaid
reimbursement for multi-
source drugs

NOTICE OF PUBLIC HEARING
PERTAINING TO THE PROPOSED
AMENDMENT OF RULES
46.12,102, 46.12.702 AND
46.12.703 PERTAINING TOQ
MEDICAID REIMBURSEMENT FOR
MULTT-S0QURCE DRUGS

TO: All Interested Persons

1. On November 18, 1987, at 1:30 p.m,, a public hearing
will be held in the auditorium of the Social and Rehabilita-
tion Services Building, 111 8anders, Helena, Montana, to
consider the proposed amendment of Rules 46.12.102, 46.12.702
and 46.12.703 pertaining to Medicaid reimbursement for multi-
scurce drugs,

2. The rules as proposed to be amended provide as
follows:

46.12.102 MEDICAL ASSISTANCE, DEFINITIONS Subsections
(1) through (20) remain the same.

(21) Maximum allowable cost (MAC) is the upper limit the
department will pay for multi-source drugs. in-aeeordance-with
42-EPR--4437331--whieh-~is-a-fedeval--regqulaeion--deating-wieh
timies--of -payments In order to establish base prices for
calculating the maximum allowable cost, Pthe department hereby
adopts and incorporates by reference the methodelogy for
limits of payment set forth in 42 CFR 447.331 by-referemsoe,
and 447.332. The maximum allowable cost for multiple source
drugs will not exceed the total of the digpensing fee estab-
lighed by the department and an amount that Is equal to 120
percent of the price established under the methodology set
forth in 42 CFR 447,331 and 447.332 for the least costly
therapeutic equivalent that can be purchased by pharmacists in
quantities of 100 tablets or capsules or, in the case of
ligquids, the commonly listed size. If the drug is not common-
ly available in quantities of 100, the package size commonly

listed will be the accepted guantity. A copy of the above-
c¢ited regulationg may be obtained from the Department of
Social and Rehabilitation Services, Economic Assistance

Divigion, #ii-Sanders; P.0Q. Box 4210, Helena, Montana, 5566%
59604,

(22) PEstimated acquisition cost (EAC) 1is the cost of
drugs for which no MAC price has been determined. The EAC is
the department's best estimate of what price providers are
generally paying in the state for a drug in the package size
providers buy most frequently. The EAC for a drug 1is the
direct price (DP) charged by manufacturers to retailers. If

MAR Notice No. 46-2-519 20-10/29/87



-1959~

there is no available DP for a drug or the department deter-
mines that the DP is not available to providers irn the state,
effective January 1, 1988, the EAC is the average wholesale
price (AWP)r less 10 percent. The department uses the DP and
AWP as weekly reported or calculated by the American druggist
hlue bock data center or any other industry accepted data
center under contract with the department or its fiscal agent.

+a}--Netwithatanding-~the--abeves~-~cffeetive--Becenber-i;
19867 -the-BAE~-for-those~-druga-determined~by~the-department-to
be-umavatiable-at-direct--prices-witli-—-mean-the-AWP~ealteutated
by---the--AMericpn--cdruggist-~biue--beok-—-data—-center--—faor
Nevember-367-3986+-—Fhin--BAC-wiit-remain-in-effcab-until-such
eime-aa-the-inerensas-in-bhe--AWP-for-a-drug-exceced-18-pareant
afv-phe--AWF--in--cffaast--on--Nevember—-30;--1986s~~~Afipar--the
inereases-in-the-AWP-enceed-the--30-poreent-limiey——the-BEAE-of
the--drug-wilti-be-aitowed-to-—-inercasa~-by-the-amount-that-the
suM-of--the-inerepses-exceods-the-t6-perecnt-of-the-AWP-deber—
mined-for-Nevember-30;-1986~

Subsections (23) through (38) remain the =same.

AUTH: Sec. 53-6-113 MCA; AUTH Extension, Sec. 2, Ch. 77,
L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, I,. 1987, Eff. 1¢/1/87
IMP: Ser. 53-6-101, 53~-6-131 and 53-6-141 MCA

46,12,702 QUTPATIENT DRUGS, REQUIREMENTS (1) These
requirements are in addition to thuse contained in ARM
46.12.301 through 46.12.308,

(2) Drugs may not be filled or refilled without the
authorization of the physician-s or other licensed practitioner
who is authorized by law teo prescribe drugs and is recognized
by the medicaid program,

Subsections (3} through (6) (k) remain the same,

AUTH: Bec. 53=~6~113 MCA; AUTH Extension, Sec. 2, Ch., 77,
L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L. 1987, Eff, 10/1/87
IMP: Sec. 53-6-113, 53-6-101 and 53-6~141 MCA

46.12,702 QUTPATIENT DRUGS, REIMBURSEMENT (1) Drugs
will be paid for on the basis of the Montana "estimated ac-
guigition cost" or the "maximum allowable cost", plus a dis-
pensing fee established by the department, or the provider's
"usual and customary charge", whichever is lower; except that
the "maximum allowable cost" limitation shall not apply in
those cases where a physician or other licensed practitioner
who is authorized by law to prescribe drugs and ig recognized
by the medicaid program certifies in writimeg their own hand-
writing that in his their medical judgement a specific brand
name drug 1z medically necessary for a particular patient. An
example of an acceptable certification would be the notation
"brand necessary"~ or "brand required". A check-off box on a
form or a rubber stamp 1s not accertable.
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Subsections (2) and (3) remain the same.

(¢}  "Unit dege® prescriptions will be psid by a separate
dispersing fee aeszigned to thet pharmacy. This "unit dose"
dispensing fee will be Based upon the aversge additional cost
of ;a'kaQLnr cupplies and materials which are directly related
to fi11ling "unit dnge" frc=f31p1wuns, and are documented by
each individual phermacy, plus the regular dispensing fee
allowed. (Cnly cne unit dose disvensing fee will be allowed
each month for pl.HLTlpLJPnS for chronic conditions.

AUTH: Sec. 53-6-113 MCA; AUTH Extension, fec, 2, Ch. 77,
L. 1985, Eff. 10/1/85; Sec. 4, Ch. 329, L. 1987, Eff. 10/1/87
IMP: Sec., 53-6-101, 53-6-113 and 53-6-141 MCA

2. This proposal would: (1) assure the federal
government that  the federal reimburgement limits for
multisource {generic) drugs are not being exceeded;
(2) provide a less complicated and more accurate payment
procedure for drugs based upon average wholesale price;
(3) recognize that Medicaid providers other than physicians
{(i.e., dentists and podiatrists) can and do prescribe drugs:
and (4) clarify rule language prohibiting certain additional
frequent reimbursement to pharmacies which dispense drugs to
nursing home residents.

These changes are proposed as cost containment measures.
The data is not yet availeble to reliably estimate financial
and budgetary ilmpacts.

Copies of this notice are available for review at local
human services offices and county welfare offices.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may alsc be submitted to the COffice
of Legal Affairs, Department of Social and Rehabilitation
Services, P,0, Box 4210, Helena, Montana 59604, no later than
November 26, 1987.

5. The Cffice of Legal Affairs, Department of Social
and Rehabilitation Services has been designated to preside
over and conduct the hearing. )

/ )
- 2
&
el /clLP
Dlreétor, Soc¥al and Rehabilita-
tion Services

Certified to the Secretary of State /(;“6:K?¢ / 7/ , 1987,
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the amendment | NOTICE OF THE AMENDMENT OF
of Rules 2.5.20%1, 2.5.301, ) ARM 2.3.201, Z.5.301,
2.5.402, 2.5.403, 2.3.302, ) 2.5.402, 2.5.403, z.3.302,
2.5.503, 2.5.601, 2.5.602, ] 2.5.503, 2.5.801, 2.5.602,
2.5.60% and 2.5.604 pertaining ) 2.5.603, and 2.5.604, PER-
to contracting for supplies and) TAINING TO CONTRACTING FOR
services ) SUPPLIES AND 3ERVICES

TO: All Interested Perscns.

1. ©On July 16, 1987, the Department of Administration
published a notice to amend rules 2.5.201, 2.5.301, 2.5.402,
2.5.403, 2.5.502, 2.5.503, 2.5.601, 2.5.602, 2.5.602, and
2.5.604 pertaining to the contracting for supplies and servic-
es at page 1151 of the Montana Administrative Register, Issue
No. 14,

2. The Department has amended rules 2.5.301, 2.5.402,
2.5.502, 2.5.503, 2.5.601, 2.5.602, 2.5.603 and 2.5.604 as
proposed.

3. The Department has amended the following rules as
proposed with the following medifications:

2.5.,201 DEFINITIONS In these rules, words and terms
defined in Title 18, Chapter 4, MCA, shall have the same
meaning as in the statutes and, unless the context clearly
requires otherwise or a different meaning is prescribed for a
particular section, the following definitions apply:

Subsections (1) through (8) remain as proposed.

(9) "Montana-made" means manufactured or produced in the
state and made with the use of parts, material, or supplies of
which 50% or more were manufactured OR PRODUCED in this state;
or _employment of persons of whom 50% or more are bona fide
residents of Montana as defined in 18~2-401, MCA,

Subsections (10) through (22) remain as proposed.

{19) through (22) remain the same but will be renumbered.

2.5,403 RESIDENT BIDDING PREFERENCES

Subgections (1) through (3) remain as proposed.

(a) If Montana-made products are bid, REGARDLESS CF
RESTIDENCY OF VENDOR, add 5% to non-resident, non-Montana-made
product bids; if no Montana-made products are involved, see

(e) following:

(b) Remains as proposed.

(¢) DISREGARD 5% PREFERENCE PENALTY ADDED IN (a) ABOVE
Eiiminare-5%-praference for bids with Montana-made products
if ehey BIDS WITH MONTANA MADE PRODUCTS are over 5% of non-
resident, non-Montana-made product bids;

(d) DISREGARD 5% PREFERENCE PENALTY ADDED IN (a) ABOVE
Eiiminate-S%-preference for bids with Montana-made products if
over 3% of resident, bids with non-Montana-made product bids;
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le} If no BIDS FOR_Montana-made products remain, remeve
att-preferences DISREGARD PREFERENCES IN (a) AND (bh) ABOVE and
add 3% resident prefercnce to non-resident bids.
tf3~-Ff-a-certified-piind-vendor-preference-is-indicated;
add-a-3%-preference-te-att-orther-biddersc-as-defined-in
18-b-50}-threugh-18-5-304; -MEA-

(4) "Montana-nade" means manufactured or produced in
this state and made with the use of parts, material, or
supplies of which 50% or more were manufactured or produced in
this state; OR EMPLOYMENT OF PERSCNS OF WHOM 50% OF MORE ARE
BONA FIDE RESIDENTS QF MONTANA AS DEFINED IN 18-2-401, MCA.
"Non-resident bidder" means a bidder whose residence is not in
this state as determined under 18-1-1C3.

3. The Department has amended the rules with slight
modifications for clarity.

4. The Department received no written comments or
tegtimony.

5. The authority of the Department to make the proposed
changes i1is based on Sections 18-4-113 and 18-4-221, MCA.

[l ‘ﬁ%&u

Ellen Feaver
Director
Department of Administration

Certified to the Secretary of State October 19, 1987
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REFOPRE THE DEPARTMENT OF AGRICULTURE
OF THE ETATE OF MONTANA

In the matter of the ) NOTICE OF ADOPTION OF
adoption ¢f emergency ) EMERGENCY RULES ESTABLISHING
rules creating a cuarantine) A VARROA MITE - HONEYBEE

to prevent the entry of )} QUARANTINE

varroa mite infested honey-)
hees into Mentana )

TG: All Interested Persons:

1. On September 29, 1987, the USDA - Animal and Plant
Healith Tnspecticn Service (APHIS) informed all states that
an exotic pest of honeybees identified as Varrca Mites
(Varroa Jaccbsoni Qudemus) had been confirmed to be
infesting beehives in Wisconsin. Varroa Mites are
recognized by the USDA, the scientific community, and the
beekeepers industry as being a very damaging parasite of
honeybees. In parts of the world where the mite is present,
such as Europe, Africa, and Scuth America, it has becomne
very difficult to produce honey because of the devastating
damage the mites inflict on honeybees, Treatments to
control the mites are not approved for use in the United
States, are often ineffective, and are very expensive.

Since September 29, 1987, the Varroa Mite has also
been found in Florida and Pennsylvania and apparently spread
in the spring of 1987 by the sale and shipment of infested
beehives, package bees, and gueens. On October 1, 1987, and
again on October 9, 1987, USDA-APHIS recommended that all
states impose a moratorium on the movement of beehives until
they could, through survey and inspection, determine the
extent of this problem. Preliminary investigation has
indicated that Varroa mite infested package bees may have
been shipped to 22 states,

As the result of this recommendation and immediate
threat to the Montana beekeepers industry, that the
department deems it necessary to adopt a gquarantine by rule
on an emergency basis.

2. The text ¢f the rules is as follows:

EMERGENCY: RULE I PURPOSE OF RULES (1) The
purpose of these rules is to implement a quarantine to
prevent the spread of Varroca Mites of honeybees into
Montana. (History: AUTH 80-6-201, IMP, 80-6-201, 80-6-202,
MCA)

EMERGENCY : RULE II QUARANTINE {1) All
honeybees, beehives, package bees, queens and hive equipment
originating in another state or country shall not be allowed
entry into or through Montana without prior approval of the
department. ({History: AUTH 80-6-101, IMP, 80-6-201,
80-6-202, MCA)

Montana Administrative Register 20-10/29/87



-1964~

3. The rationale for the propcsed rules is set forth
in the statement cf reasons for emergency,
4. These rules are authorized under secticn 80-6-201

and 80-2-202 MCA. The emergency action is effective October
14, 1987,

g
Keith Kelly
Director

Certified to the Secretary of State October 14, 1287
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EEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MCNTANA

In the matter of the
adoption of new rules
pertaining to the
administration of the
alfalfa leaf-cutting
bee program

NOTICE OF ADOPTICHN

OF RULES PERTAINING

TO THE ADMINISTRATION OF THE
ALFALFA LEAF-CUTTING BEE
PROGRAM AND THE REPEAL OF
RULES 4.12.1201, 4.12,1203
THROUGH RULE 4,12.12(69

TO: All interested Persons:

1. Or August 13, 1987 the Montana Department of
Agriculture published notice of hearing on the above stated
rules at page 1232 of the Montana Administrative Register,
issue number 15.

2, On September 8, 1987, at 10:00 a.m. at room 225 of
the Agriculture/Livestock Building, Helena, Montana the
Department of Agriculture held a hearing on proposed new
rules to implement changes to the alfalfa leaf-cutting bee
program.

3. The Department has repealed 4.12.1201, 4.12.1203
through 4.12.1209 and adopted the following rules as proposed:

RULE T {4.12.1220) PURPOSE OF RULES adonted as provosed.

RULL I1 (4.12.1221) REGISTRATION PROCEDURES aND FEES

adopted as proposed.

RULE TV {(4.12.1223) SAMPLING PROCEDURE FOR THE REGISTRA-
TION OF BERS adopted as proposed.

RULE V (4.12.1224) OFFICIAL CERTIFICATION PROCEDURLS Alib
FEES adopted as nronosesd.

RULE VI (4.12.1223) BEE SAMPLING PROCEDURE FOR THE
CERTIF'ICATION OF BEES adopted as nrooosed.

RULE VIIT (4.12.1227) IMPORTED ALFALYA LEAF-CUTTILG BEES —
CERTITICATION adopted as proposed.

RULE X (4.12.1229) /EES LSTABLISHED FOR SERVICE SAMPLES

adonted ag nromoscd.

RULE XTI (4.12.1230) DISEASE CONTROL - WILD TRAPPING
PERMIT - FEE adopted as oronasad,

4. The Department has adopted these rules as proposed
with the following changes:

RULE TTIT (4.12.1222) MINIMUM STANDARD FOR LEAF~CUTTING BEES
KEGISTERED 'BY THE DEPARTMENT 117 Alfalfa Teatf-cutting bees
registored with the department and determined as containing

parasite infestation levels above 25% or pathogen levels
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above 30% shall be designated as failing minimum standards.
The bees shall be destroyed or exported from the state (under
department supervision) within 30 days of the issuance of
said designation. Equipment shall be placed under

guarantine and properly sterilized using department approved
procedures or exported (under department supervision) within
30 days of said designation.

AUTH: 80-6~1103, MCA IMP: 80-6-1103 and 80-6-1111 MCA,

4.12.1226 MINIMUM STANDARD FCUR LEAF-CUTTING BEES
CERTIFIED BY THE DEPARTMENT (1) The following hee
certification standards apply to the official sample
analyzed at a designated laboratory.

(a) Unconditional certification: Alfalfa leaf-cutting
bees that have been officially examined and analyzed and
determined to contain less than 10% composite infestation by
parasites and contain 0% infestation by designated pathogens,
shall be eligible for unconditional certification for:

(i) possession within the state,

(ii) for sale within or witheut outside the state,

(iii) import into the state of Montana.

Zero percent means nondetected within the offjicial zample.

(b) remains the same

(2) remains the same
AUTH: 80-6-1103 MCA, IMP: 80-~6-1103 and 80-6~1105 MCA.

4.12.1228 SALES OF BEES (1) All sales of bees within
the state of Montana shall be reported toc the department.
These sales reports shall contain the name, address, pounds
sold and location of the new owners., These sales shall be
reported to the department within 30 days of sale,

(2) A sale of a person's entire inventory of bees

shall be reported to the department.
AUTH: 80-6-1103, MCA IMP: 80-6-1105, MCA

5. The department received the following comments:

COMMENT: OQut of state bee sales should not have to be
reported. Also persons selling out their business sheould
report the sale.

RESPCNSE: The department agreed with the comment and
changed the rules accordingly.

COMMENT: There should only be bee inspections and
tests on bees being scld, not on persons holding bees for
several years.

RESPONSE: The department believes that the program can
not be administered properly if only those persons who sell
bees are required to register with their bees being tested.
In order to prevent the spread of bee disease or establish
quarantine areas it is necessary to have all hees registered
and tested.

COMMENT: Owners of bees with high infestation levels
should have the option to either destroy the bees or sell them
out of state to places where the infestations levels are
equally high.

KRESPONSE: The department agreed with the comment and
changed the rules accordingly.

COMMENT: Rule VII (i) (a) (ii) is confusing.

20-10/29/87 Montana Administrative Register



-1967-

RESPONSE: The department agreed and made a
clarification correction.

COMMENT: The standard for importing bees is too high,

RESPONSE: The department has provisions for exceptions
to the import standards. A producer may request an
exception to the standard. This should resclve any problems
with the high standards if the area where the relocating of
bees has bees with infestations levels greater than or egual
to the infestation levels of the bees being imported. But
it is necessary to maintain the proposed standards in crder
to protect the areas with little or no infestation problems,

COMMENT: The legislative council suggested some changes
with the references of authority.

RESPONSE: The department will incorporate the
suggested authority changes in the replacement pages.

No other comments or testimony were received.

6. These rules are authorized under section 80-6-1103
MCA. They implement sections 80-6-1103, B0-6-1105,
80-6-1108 and 80-6-1109, 80=-€6-1111 MFA.
P

T a7 (\k

/fL;:\ [ERS
Keith -Kelly
Director

Certified to the Secretary of State October 14, 1987,
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFCRE THE FINANCIAL DIVISION

In the matter of the amendment ) NOTICE OF AMENDMENT OF 8,

of a rule pertaining to appli- ) 80.501 APPLICATION FOR

cations }  SATELLITE TERMINAL AUTHORI-~
) ZATION

TO: All Interested Persons:

1. On September 10, 1987, the Filnancial Division
published a notice of proposed amendment of the above-stated
rule at page 1527, 1987 Montana Administrative Reglster, issue
number 17,

2. The division has amended the rule as proposed with
the following changes: (new matter underlined, deleted matter
interlined)

"8,80,501 APPLICATION FOR SATELLITE TERMINAL
AUTHORIZATION (1) Application for authorlzation €o install
and malntaln an automated teller machine may be flled by a
financial institution, a business entity owned by a financial
instltution, or a business entlty other than a financial
institution. The application shall be made on forms provided
by the department and shall contain the following Information
in additlon to any other information which the department may
determine to be necessary.

(a) and (b) wlll remaln the same.,"

Auth: 32-6-401, MCA Imp: 32-6-202, MCA

3. The following comments were received from the
Administrative Code Committee.

COMMENT: ARM 8.80.501(1), as proposed, should 1include the
phrase "a business entity owned by a financlal institutlon" to
more completely state what kinds of businesses may install and
maintaln automated teller machines,

RESPONSE: The phrase was a part of the rule but was
inadvertently omitted when the proposed amendments were
drafted, The Financial Division agrees that the phrase should
be included in the rule.

COMMENT : The statement of reasonable necessity was not
sufficlent in the proposed notice of amendment.

RESPONBE: The Financlal Division concurs and the statemcnt

should read as follows: "Sectlon 32-6-202, MCA, permits
installation and maintenance of satellite terminals by
businesses other than financlal Institutions. This rule

refers only to such activitiezs as conducted by financlal
institutions or thelr subsldiaries. The proposcd amendment
wlll provide for the installation and maintenance of satellilte
termlnals by other businesses, ag allowed by law.”
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4, No other comments or testimony wers rocelved,

FINANCIAL DIVISION

TTORNEY

T OF COMMERCK

Certiflied to the Secretary of State, October 19, 1987.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE STATE BANKING BOARD

NOTICE OF AMENDMENT OF 8.37.
203 APPLICATION PROCEDURE
FOR A CERTIFICATE OF AUTHOR-
IZATION FOR A STATE CHARTER-
ED BANK AND THE ADOPTION OF
NEW RULE I. (8.87.501)

STATE BANK ORGANIZED FOR
PURPOSE OF AS3UMING DEPOSIT
LIARILITY OF ANY CLOSED BANK

In the matter of the amendment
of a rule pertaining to appli-
catlon procedures and the
adoption of a new rule per-
taining to chartering of state
banks without notlce

TO: All Interested Persons:

1. On September 10, 1987, +the State Bankling Board
published a notlce of proposed amendment and adoptlon of the
above-stated rules at page 1529, 1987 Montana Administrative
Register, lssue number 17.

2. The division amended and adopted the rules as
proposed with the following changes: (new matter underlined,
deleted matter Interlined)

"I (8.87.501) STATE _BANK ORGANIZED FOR PURPOSE OF
ASSUMING DEPOSIT LTABILITY OF ANY CLOSED BANK ¢Iy--Fhe-state
banking-~-board--ita--empowered--to--i3sne--a---certiftcpea-~wof
authartaseion-wisthout-netice-er-heartng-as-vrequired-by-secesion
32-1-8045;~MBAr (2) through (6) will be renumbered (1) through

(2) AllL provisions of aub-ehapter-2; ARM 8.87.202 and
ARM 8.87.203, application procedures, apply except subsection
(1) (e) of 8,87.203, summary of evidence demonstrating
reasonable publle necessity and demand for a new bank; and
subsectlon (4) of 8.87.203, notlflcation to applicants %o
perfect =application, Sub~ehapter--3;~-new-bank-ehartery The
provisions of ARM 8.87.3025-8+87:383-and through 8.87.304 also
apply.

{(3) will remaln the same,

(4} If the bldder for the closed bank contemplates using
an existing state bank to acquire assets and assume
llabilities of a clused bank only sub-ehapter-3 ARM 8.87.303
applies.

(5) will remain the same.

(A) Approval of charter application under ARM--8:87:50%
this rule will be accomplished through a telephone conference
call with a quorum of the board particlpating.”

Auth: 32-1-204(6), MCA Imp: 32-1~204(6), MCA

3. The following comments wers received from the staff
of the Administrative Code Committee.

COMMENT: Subsection (1) of the proposed new rale should be
aliminated because 1t 1s an unnecessary statutory reference to
Secyion 32-1-204, MCA,

COMMENT : The proposzd new rule econtains A numbar of
refarences to ARM subohapters, These references 4are too
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Zeneral and should be deleted, leaving only the speclfic
citation references.

RESPONSE: The Financial Division concurs with the comments
and has changed the rule accordingly as shown above,

4, No other comments or testimony were recelved.

3TATE BANKING BOARD
KEITH L. COLBO, CHAIRMAN

Certified to the Secretary of State, October 19, 1987.
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STATE OF MONTANA
DEPARTMENT OF COMMERCE
BEFORE THE VIDEO GAMING CONTROL BUREAU

In the matter of the transfer
and amendments of 42,7,101
(8.124,101) through #42.7.229
(8.124,229) and adeption

of rules T. (8.124,108), II.
(8.124,206), II1, (8,124,207), 124,108y, II, (8.124,206),
IV, (8.124,208), v. (8.124, ITT. (8.124,.207), IV. {8.

) NOTICE OF THANSFER AND

)

)

)

)

)
213), VI. (8.124.214), VII. ) 124.208), V. (8.124,213),

)

)

)

)

)

)

)

AMENDMENTS OF 42,7.101
(8.124,101) THROUGH 42.7.229
(8.124,229) AND THE

ADOPTION OF NEW RULES I. (8.

(8,124,215) and VIII, (8.124, VI, (8.124,214), VII, (8,

209) and the repeal of 42.7. 124.215) and VITI. (8.124.

104 (8,124,104), b2,7.121 (8. 209) AND THE REPEAL OF 42,

124.121), 42.7.225 (8.124, 7.104 (8.124.104), u2,7.121

225), and #42.7.226 (8.124.226) (8.124,121), 42.7.225 (8.
124.225) and 42.7.226 (8.
124,226)

TC: All Interested Persons:

1. On August 13, 1987, the Video Poker Gaming Control
Bureau published notice of a public hearing on the propnsed
amendments and adoption of the above-stated rules at page
1258, 1987 Montana Administrative Register, lssue number 15.

2. The hearing was held on September 2, 1987, at 9:30
a.m., in the Scott Hart Auditorium, 303 Roberts, Helena,
Montana,

3. The Bureau has amended, adopted and repealed the
rules as proposed with the following changes: (new matter
underlined, deleted matter interlined)

"8.124,127 RECORD RETENTION REQUIREMENTS (1) Recorad
requlrements are as follows: -

€3 (a) Machine operatlon records must be malntained and
made avallable for inspection by the department upon request.
The records must provide all necessary informatlon the
department may requlre %o ensure operatlon of machines In
compliance with the law.

(2) through (d4) will remain the same."

Auth: 23-5-605, MCA AUTH Extension, Sen. 11, Ch. 603,
L. 1987 1Imp: 23-5-605, MCA

"3.124,202 HARDWARE SPECIFICATIONS (1) through (14)
will remaln the same.

€353-~-Ench-machine-must-print-an-andit-ticket-on-a-~datty
{24-hour}-bastas

€16)--Ereh-machine-muat-print-am--andis-~biokeb-~~whenaver
tshe-machine-its-powered-ups

(17) through {(21) will remain the same but will be
renumbered as (15) through (19).

(20) The owner of a gaming machine that 1is capable of
printing an audit ticket, must produce in each machine owned
an audit ticket at least every seven days."
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Auth: 23-5-605, MC

C4  AUTH Extension, Sec. 11, Ch. 603,
L. 1987; sec. 2, Ch., 640G, L. 1987; Sec. 10, Ch., 211, L. 1987
Imp:  23-%-606, 23-5-607, 23-5-609, MCA

"II  (8.124,206) SOFIWARE SPECIFICATIONS FOR VIDEO BINGO
MACHINES (1) through (¢) will remain the same.

d) The machine must freeze the fileld ¢f numbers after
they have been mixed and before the start of each game, The
awnbars will be drawn in order from the (rozen deesk field.

{e) through (p) will remain the same."

Auth: 23-5-60%5, MCA AUTH Extension, Sec. 11, Ch. 603,
L. 1987 Imp: £3-5-609, MCR

"IIT  (B,124.207) GSOFTWARE SPECIFICATIONS FOR VIDEQ KENO
MACHINES (1) through {J) will remain the same.

Ey-—hit-eerds-played-muss-be-dispinyed-an-the-sersens

(1) through (n) will remain the same but will be
renumbered as (k) through (m),

(2) Specifications set forth in suhsection (1)(b) and
(¢) ars statutory specifications set forth in section
23=-5=-609(0Y(L) and (cJj, MCA."

Auth: 23-5-605, MCA AUTH Extension, Sec, 11, Ch. 603,
L. 1987 Imp:; 23-5-609, MCA

"YIIL  (8.124.209) USED KENO MACHINES (1) through (2)
wlll remain the same.

(3) This rule will be effective on July 1, 1988 unless
otherwise modifieada.”

Auth: 23-5-605, MCA AUTH Extension, Sec. 11, Ch. 603,
L. 1987 TImp: 23-5-609, MCA

4, These changes are belng made as a result of the
comments referenced below that were taken under conslderation
by the Bureau.

COMMENT: 'The staff of the Administrative Code Committee noted
that the authorlty and implementing sections appearing on the
proposed notice were incorrect, They also noted that the
authority extension was not included on the proposed rules.

RESPONSE: The Bureau concurred with the staff of the
Administrative Code Commlittee, The text of the rules remains
the same. The correct cltes appear as follows:

8,124,102 DEFINITIONS: Auth: 23-5-
Extension, oSec. 11, Gh. 603, L. 1987, Sec
1987  Imp: 23-5-607, 23-5-609, 23-5-610, 23-

605, MCA AUTH
. 10, ch, 211, L.
5-612, MCA

8.124,103 APPLICATION FOR TUICENSE, LICENSE FEE, AND
LICENSING ~REQUIREMENT: Auth: 23-5-605, MCA~ AUTH Extension,
Bec. 11, Ch. 603, L. 1987, Sec. 3, Cn. 154, T. 1987 Tmp:
23-5-602, 23-5-609, 23-5-612, MCA
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8.124.106 DISTRIBUTION OF NET MACHINE INCOME TAX T0O
LOCAL™ GOVERNING ~BODY: Auth: 23-5-605, MCA AUTH Extension,
Seec, 11, Ch, 603, L. 1987 Imp: 23~5-610, MCA

1. (8.124.108) LICENSES [3SUED UNDER TEMPORARY
AUTHORITY: Auth: 23-5-605, MCA AUTH Extension, Sec, 11, Ch.
503, L. 1987 1Imp: 23-5-605(2)(a), 23-5-611, 23-5-612,
23-5-617, 23-5-635, MCA

8,124,122 LICENSE NOT TRANSFERABLE: Auth: 23=5-605,
MCA AUTH FExtension, Sec. 11, Ch. 603, L. 1987 Imp:
23-5-605, 23-5-611, 23-5-612(1), MCA

8.124.123 EXPIRATION -- RENEWAL OF LICENSE: Auth:
23-5-605, MCA AUTH Extenslon, Sec. 11, Ch, 603, L. 1937 Imp:
23-5-605, 23-5-612(1), MCA

8.124.125 LICENSEE QUALIFICATIONS - DENIAL of
APPLICATION~-~NONRENEWAL OF LICENSE - FAIR HEARING -- JUDICIAL
REVIEW: Auth: 23-5-605, MCA AUTH FExtension, Sec. 11, Ch.
603, L. 1987, See. 3, Ch. 154, L. 1987 Imp: 23-5-605,
235-611, 23-5-612(1), MCA

B,124,126 QUARTERLY REPORTING REQUIREMENTS PHENALTY FOR
LATE “FILING: Auth: 23-5-605, MCA AUTH Extension, Sec. .1,
Ch. 603, L, 1987 Imp: 23-5-605(2)(b){iv), 23-5-610, MCA

8.124.127 RECORD __ RETENTION  HREQUIREMENTS: Auth:
23-5-605, MCA™ AUTH Extenslon, Sec. 11, Ch. 603, L., 1987 Imp:
23-5-605, MCA

8.124.201 GENERAL SPECIFICATIONS QF VIDEQ GAMING
MACHINES: Auth: 23-5-605, MCA AUTH Extension, Sec. 11, Gh.
€03, L. 1987 1Imp: 23-5-602(2), T8, (47, (10), 23~5-606,
23-5-609, MCa

8,124,202 HARDWARE SPEGCIFICATIONS: Auth: 23-5-605, MCA
AUTH Extension, Sec, 11, Ch, 603, L. 1987, Sec. 2, Ch. 640, L.
1957, Seec, 10, Ch., 211, L. 1987 TImp:  23-5-606, 23-5-607,
23-5-609, MCA

8.124.203 VIDEO DRAW POKER MACHINA SOFTWARE
SPECIFICATLIONS: Auth: 23-5-505, MCA 'AUTH Extension, Sec.
[T, ch. 603, L. 1987 Imp: 23-5-606, 23-5-607, WOA

I1, (8.124.206) SOFTWARE SPECIFICATIONS FOR VIDEQ BINGO
MACHINES: Auth: 23-5-505, MCA  AUTH Extenslon, sec. 11, Gh.
603, L. 1987 TImp: 23-5-609, MCA

III, (8.124.207) SOFTWARF SPECIFICATIONS FOR VIDEQ KENOQ
MACHINES: Auth: 23-5-605, MCA AUTH Extension, Sec. 11, Ch.
603, L. 1987 Imp: 23-5-609, MCA
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8.124,204 SOFTWARE INFORMATION TO BE PROVIDED TO THE
D PARTMENT : Auth: 23-5-605, MCA AUTH Extension, Sec. 11,
Ch. 603, L. 1987 Imp: 23-5-605, 23-5-606h, 23-5-607, MCA

8.124.205 RESTRICTIONS ON OPTIONAL GAME FORMAT  OR
FEATURRS: Auth: 23-5-605, MCA AUTH Extension, Sec. 11, Ch.
603, L. 1987 Imp: 23~5-608, 23-5-609, MCA

Iv. (8.124,208) GENERAL VIDEO GAMING MACHINE SOFTWARE
SPECIFICATIONS:  Autn:  23-5-605, MCA AUTH Extension, 3ec.
11, Ch. 603,"T. 1987 Imp: 23-5-606, 23-5-609, MCA

8.124.216 PROHIBITED MACHINES: Auth: 23-5-605, MCaA
AUTH Extension, See, 11, Ch, 603, L. 1987 TImp: 23-5-609,
23—5—606, 23-5-607, 23-5-608, 23-5-609, 23-5-613, MCA

8.124.221  REPAIRING MACHINES -  APPROVAL: Auth:
23-~5-605, MCA AUTH Extension, Sec. 3, Ch, 150, I, 1987, Sec.
11, Ch. 603, L. 1987 Imp: 23-5-609, MCA

8.124,222 DEPARTMENT INVESTIGATORS -~ PEACE OFFICER
STATUS: Auth: 23-5-60%, MCA AUTH Extension, Sec, 10, Ch,

211, L. 1987 Imp: 23-5-605, MCA

VI. (8.124,214) GENERAL REQUIREMENTS OF MANUFACTURERS,
SUPPLTERS, ~AND DISTRIBUTORS OF VIDEO GAMING MACHINES OR
PRODUCERS OF ASSOGCIATED EQUIDMENT: Auth:  23-5-605, MCA AUTH
Extenslon, &sc. 10, GCh. 317, L. 1987 Imp: 23-5-605(2),
23-5-625, 23-5-626, MCA

5. Sec. 11, Ch. 603, L. 1987 (Authority Extension) has
been added to the following rules: 8,124,217, 8,124,218,
8.124.219, 8.124.220, 8.124.223, 8.124.224, 8.124.228,
8.124.229. The authority and implementling sections shown on
the proposed notice are correct.

. The following comments were also recelved.

COMMENT ; Regarding new rule VIII (8.124.209) Used Keno
Machines. Leglslative intent was stated by Representatives
Jerry Driscoll, "Bud" Gould, Bob Pavlovich, and Paul Pistoria.
According to thelr testlmony, the keno machines were to be
glven two years to operate in an "as 13" condition. They
stated the fact that the rule requirlng four meters to verify
the awarding of credlits at 80% and revenue, went beyond the
leglslature's 1Intent,

RESPONSE: The bureau belleves that the grandfather provislons
exempt the machines from meeting the requlrements set forth in
section 8 of HB B863. However, section 4 of that bill contains
language that requires an awarding of credits at a rate of not
l2ss than 30%. The bureau feels this sectlon is designed to
establish a "falr game" standard for machines to meet. This
standard was created to lnsure the player recelved this "falr
game', The leglslature, while having the opportunity to
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exempt the "grandfather” machines from the 80% reguirement,
did not do so and the bureau, having recelved a supporting
legal opinlon, determined that 1n order to verify this
requirement credlts played and credits awarded meters were
needed,

The bureau was givan a tax collecting duty and aasigned the
task of collecting and distributing the 15% net machine income
tax. In providing that duty, the leglslature also drafted and
approved, as part of thls legislation, a statement of intent.
This statement of lnternt reads as follows: "A statement of
Intent 1s required for this bill because sectlon 3 gives the
department authorilty to adopt rules concerning the
administration of the video draw poker and keno machine net
income tax, In promulgating rules, the department should
conslder the procedures and policies of other states that have
instituted a similar tax on videc gaming machines, The tax
should provide an orderly and efficlent method for inspectlon
by the department of licensee records and of cclleeting the
tax."

Based on this statement of intent and given the placement of
these machines across the state, the bureau was not able to
find similar tax collectlon siltuations. In reviewing other
state gaming control tax collectlons, it learned the taxes are
collected in a falrly strict manner. In order to have a basic
tax record, the bureau feels it 1z Imperative the machlnes
have "coins in" and "credits paid" meters, It was based on
these reasons the bureau drafted the emergency rule requiring
4 meters. The bureau has further proposed adopting this rule
permanently.

However, gilven the testimony and the current unavailability of
the machines, the bureau recommends placing an effective date
of July 1, 1988 in this rule. Further, the bureau seeks to
obtain a Declaratory Judgment from a court of competent
Jurlsdiction as to whether or not ssection 8 exempts used
machines from sectlon 4 of HB 863. The bureau will adjust
thls rule to reflect that decision,

COMMENT : Regarding new rule VIII (8.124.209) Used Keno
Machlnes. The bureau has included in machlne specification
sections of rules, requlirements that the machine do the
following:

1. Print an audit tlcket every 24 hours and/or,

2. print an audit ticket every time the machine 1s powered up
(turned on).

The testimony also reflected concern about thils rule violating
confldentiality laws passed by the 1987 legislature, and the
fact these tickets would Dbe printed, may create security
violatlons.
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ana to the cash and logle areas ol  the machines.
e hiare lsa  has cempted to conduct Audits of machines
currently in oper=zticn.  This process has been made extr
difficult due to the lack of audlt informaticn.
virtually impossible to successfully audit & machline 1
with a lack of audit data.

The industry has
producling  these

=1 hy expressing a concern that

tinket witl allow the machlnes to become
targets of criminal actlvivieg such & burglary. They have

indicated that anyone Thaving control cver these tilckets can
datermine when the time is bhest toc  commit a burglary ete.
Wniie such fears may have some valldity, they may be over
exqaggerated. 1t would seewm to the bureau the fact these
achines can contaln large sums of cash, in the form of coilns,
may be the larger motivatlon in committing a criminal offenss
that involves the machines. The machines are currently
involved in burglarles and do not print fthe tilckets; 1t 1is
only speculation that the printing of these tilckets will
significantly increase thils activity.

The comments also discussed this as belng a violatlon of the
confidentiality regulirements established by HB U476, The
bureau does not believe the printing of this ticket falls
under that vell of confidentlality. The printing of thils
ticket i1s optional as to time allowlng the licensee to have
full control of the process as well as the dlsposltion of the
ticket. However, given the comments and testimony, the bureau
is amending the rule. The bureau is replacing the requirement
for a daily audit ticket and a power up audlt ticket with a
regqulrement for & machine owner to generate an audit ticket
every seven days on each machlne.

The bureau ls adopting this modificatlion to the proposed ruie
becanse the compelling Interest to create a workable audlt
trall and to 1limit, as much as possible, the unreported
accesses to  the machlnes, The bureau believes thls 1is
consistent with the statement of intent on HB 863, which
requlred the rules fto provide an orderly and efficlent method
for inspectlon of licensece records.

COMMENT : Regarding new rule Iz (8.124,2006) 3oftware
Specifications for Video Bilngo Machines. The industry has
commented that the drafted rules pertaining to blngo are too
restrictive as te the game allowed, They have represented
that bingo is, in reality, many different games and that the
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legislature approved all these variations when they approved
bingo.

RESPONSE: The bureau, 1in drafting this rule, reviewed the
following reference sources:

1. The State of Loulsiana electronic bilngo laws and rules.

2. The State of Montana gambling laws.

3. The State of Nevada Gaming Control Board.

4, Scarne's Complete Book of Gambling.

5. Scarne's Encyclopedia of Gambling.

Generally, these sources describe bingo as belng a form of a
lottery game. There 1s, however, a game called bingo, which
1s what the bureau sought to deflne, The bureau believes that
the game deflned by the rules 1s bingo and is fully consistent
with blngo as defined by the law, Further, the bureau
belleves that to go beyond this deflnition may allow games the
legislature has not authorlized. These conld 1neclude certaln
games that mlght be consider=d electronic lottery.

The bureau ls adopting the rule as proposed.

COMMENT : Regarding new rule IIL (8.124.207) Software
Speciflcations for Video Keno Machines. There were comments
concerning the fact that this rule, as written, does not allow
for the play of the one spot bet in the electronic version of
kene. The comments claimed thils was unnecessary since the
machine would play at an average rate of 80%.

RESPONSE: The bureau, in looking at software specificatlons,
examined keno statistlies. These statlstics revealed that In a
quarter game, the one spot bet would award credlts at a rate
of 75%, which would be below the statutory limit of 803,
While other bets may go below this percentage, 1t 1s posslble
through the pay table to be adjusted above the 80% level.
However, any adjustment to the one spnt could only wmove 1t
from a 75% play to a 100% play. Since it 1s possible to play
a one spot on a continuing basls, the player would not be
playing the 80% game specifled by the legislatur=, The one
spot bet was eliminated for compliance with required
percentage as well as player protectlon.

7. The bureau recelved written comments that inc¢luded
the same objectlons as 1indicated above. The bureau will
respond to those written comments that were different.

COMMENT: An obJection was made to the requirement of a
non-remcvable ldentification device that would contain any
other information requlired by the department.

RESPONSE: While not specifically stated, the department's

requirements are the same as those found in Title 15, USC3
1173, The bureau 1s adopting the rule as proposed,
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COMMENT: An obJection was made to the rules requiring a
machine pass a statlc discharge test, without notifying the
persons affected of the exact nafture of the test.

RESPONSE: The bureau has, and does, adviae persons submltting
a machine for testing of the static test, This has gone as
far as demonstrating the test and providing the make, model,
and manufacturer of the test equipment used in the testing
procedure. The bureau 1s adopting the rule as proposed.

COMMENT: An objection was made that rules pertaining to blngo
and keno were too restrictlve in stating that each machine may
only offer the game of keno, or in the case of bingo, the game
of bingo.

RESPONSE: The bureau's rules reflect that each game must
reside 1n a different machine; there are keno machines, bilngo
machines, and poker machlnes but not a keno, bingo, poker
machine.

COMMENT: An objectlon was ralsed that the proposed rules
require all keno cards to be displayed.

RESPONSE: The bureau recognlzes the physlcal limitations of
the machine and is removing the requirement for all keno cards
to be dlsplayed.

8. No other comments or testimony were received.

VIDEO GAMING CONTROL BUREAU

Certified to the Secretary of State, October 19, 1987.
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In the matter of the
adoption of rules 11.6.101
through 11.6.110 pertaining

O THE ADCDPTLON OF
11,464,101 THROUGH
11,6.110 PERTAINING TC THE

to the confidential CONFIDENTIAL CASH
case records containing RECORDE REPORTE
reports of child abusc and or CRILD N L
neqglect

TG: ALl Interested Persons

1. or July 16, 1987, the Department of Fawmily Services

published neotice of the propesed adoption of Rules 11.¢.101
through 131.6.110 pertsining to the confidentiality of vase
records containing reports of child abuse and neglect at pag
949 of the 1987 Montana Administretive Ragister, issue number
13,

Z. The Department has adopted the fcliowing rules as
proposed.
Rule 1 11.6.101 PURPCSE

Rule III 11.6.105 RECORDS

3. The Department has deletad the {ollowing rules as
proposed.

Rule IV CONFIDENTIALITY
Rule VT PENALTY

4. The Department has adepted the following rules as
proposed with the following changes:

11.6.102 [Rule 11} DEFINITIONS Subsections {1) (a)
through (1} (g) remain as proposed.

(h} “"Person responsible for a child's welfare" meanss
THOSE PERSONS SPECIFIED IN SECTION 41-3-102(7), MCH.

Subsectiong (i) through (k) remain as proposed.

{1}  "subject" means +the child alleged to have been
abused, dependent or neglected or the HIS parents--efF-4he
en+i&, GUARDIAN CE OTHER PERSCI PRESPONSIBLE FOR THE CHILD'S
WELFARI,

Subsection (m} remains as proposed,

(n)  Munfeunded report" means that, upon investigation,
the investigating worker has dete 4 that there 1is ne
reasonable cause to believe that the reported child abuse or
neglect has NOT occurred.
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Subzecticr (o) snd (p) rewmain s proposcd.

AUTH: 3ec, 41-3-008 MCA; AUTH Extercion, Sec. 2, Ch.
287, L. 1987, Fiff. 3/21/87
IMP:  Seo. 41=2-205 MCa

CRUR (1) Recoeds may SHALT

G TR~ FREPEEtRa R - 4 - rw et
Fhe-ceure-muy-prrmie-prblte-diactosure
rh--finga--suek--dieclogire-~bto--beo-Acgedaary- -t ~khe--fatr
regetnbien——af -y - oot - Petore - S THOSE INDIVIDUALE OR

LRTITIES REPRRRED 7 N TG 21-3-205(2) AND {3}, MCh,
SURJECT  TO LIMITAT LGNS IMPO BY  THAT STATUTE, TN

Bl DT&UL I UMFLOYEES OF THE
REHABLLITATION SHEVICES IF DISCLOSURE
ADMINGSTRATION QF PROGRAMS DESIGNED T

ADDITEION,

Subsecticons {2}, (3y  and {4} are¢ deleted i theoir
aentiretby.

AUTH:  Sec. 41-3-208 MCA; AlLTH ion, ODec. 2, Uh,
287, T.. 1987, EBEfL. 502

IMP: Sec, 41~

11.6.109 {kule: V17| DISCLOSURE PROCEDURES
Subszcction (1) remalns as proposed.

(a) The department shall respond te a request for
disclosure within 26 15 WORKING davs of the request.

Subsections (b) through ”{a) remain as proposed.

(b) If the person or entity reguesting disclosure is
authorized by statute or these rules to recelve the requested
information, the department shall disclose the information to
the requesting person or entity-as-set—fer-in-Ruie-V¥,

Subsection (2) (b) (i) through (iii) remain as proposed.

AUTH: Sec, 431-32-208 MCA; AUTH Extension, Sec. 2, Ch.
287, L. 1987, EBff. 3/21/87

TMP: Sec. 41-3-205 MCA

11.6.110 [Rule VIII] AMENDMENT AND SEALING OF THE RECORD
Subsections (I) anrnd (2) remain as proposed.

{3) Once sealed, the record shall not be disclosed to
any persen or entity except upon the written approval of the
department director. PRIOR TO THE DEPARTMENT DIRECTOR ISSUING
APPROVAL, THE DEPARTMENT GHALL NOTIFY THE SUBJECTS OF THE
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RECORDS, AT THEIR LAST KXNOWN ADDREZE, &sND GIVE THEM AN
OPPORTUNITY TO RESPOND T0 THE REQUEST TO OPEN THE SEALED
RECORD.

AUTH: Sec. 41-2-208 MCA; AUTH Lxtension, Sec. 2, Ch.
287, L. 1987, Eff., 3/21/87

IMP: Sec. 41-3-205 MCA

5. The 50th Legislature specified in its Statement of
Intent upon passage of H.B. 605 that the Department of Family
Services could adopt rules concerning the procedures or crite-
ria for reqguesting and disclosing information, protecting the
identity of persons named in the records, records and reports
written by persons other than employees of the department,
amending, correcting or expunging information in the records
and approving or denying requests for disclosure of the
records.

These rules are necessary to establish procedures for the
disclosure of confidential case records containing reports of
child abuse or neglect which was authorized by the passage of
H.B. 605, Ch. 287, L. 1987.

6. A public hearing was held August 19, 1%87. No
persons testified. The follcwing comments were received by
the Department during the comment period. The Department has
thoroughly considered all commentary received:

COMMENT: An attorney for the Administrative Code Committee
submitted several ccocmments regarding the fact that porticns of
the rules merely restate the statutory language and therefore
are unnecessary.

RESPONSE: The Department agrees and has removed those pro-
visions which merely restated the statutory language.

COMMENT: An attorney for the administrative Code Committee
noted that the rationale contained irn the notice of proposed
rulemaking was insufficient in that it failed to establish why
these rules were necessary.

RESPONSE: The Departmert acgrees and hag restated the ratio-
nale.

The following comments were received from Victims of Child
Abusge Laws (Vocal):

COMMENT : Rule I1 ({1})(n) should be reworded to reflect an
unfounded report will result when the investigating social
worker has determiped that there 1s reascnable cause to
believe tha* the abuse or neglect has neot occurred.
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RESPONSE: The Department agrees and the rule has been
changed.

COMMENT: Delete the definition of "unsubstantiated report"
contained in Rule TIXI{l) (o). If substantiating evidence is not
found, the report should be "unfounded"”.

RESPONSE: There are cases where the investigating worker is
unable to determine the proof of the report made, but is also
unable to clearly find the report not founded. Those cases

require a category of "unsubstantiated" since there is not
reasonable cause to believe either that the abuse or neglect
occurred or that the report was unfounded. The rule will
remain as proposed.

COMMENT ¢ Regarding Rule III (1) and (2), the department
should consider records prepared by medical, psychological or
other professionals or records received from another state as
department property and should release said records without
authorization frem the professional or agency preparing the

record,

RESPONSE: Many of the above mentioned records are received
with an express statement on the receords that they are
confidential and are not to be released without written
authorization. Since these records are not prepared by
department employees, the department will not consider these
records departmental property. Under Section 41-3-205, MCA,
the department is authorized only to adopt rules pertaining to
departmental records. Therefore, the rule will remain as
proposed.

COMMENT : Regarding Rule Vv {2) {(h), foster parents should have
to departmental records regarding the child for which
they are providing for,

RESPONSE: Rule V(2)(h) has been deleted, however, Section
41-3-205(3) (b) allows for disclosure to licensed youth care
facilities which include youth foster homes. Therefore,
foster parents will have access to departmental records
regarding the child for which they are providing care.

COMMENT: Rule V should speciiy that ro:ords may be disclosed
t2 the subject of the report.

RESPOISE: PRule V(2){&) and (e) hsve been deleted: however.
seéction 41-3-205(3) (d) and (e) authorize disclcsure to the
child whc is the subject of the report and to his parent or
guardiars. The statute deoes nct authorize disclosure to
persons named in the records who are the child whe is
the subject ¢f the report or his parents or guardian.

Montana Administrative Register 20-10/29/87



~1984-

COMMENT: Rule VII{l){a) and {(2) should reguire the department
to respond to a request for disclosure within 10 davs.

RESPONSE: The department will change the rule to reflect that
the department shall respond within 15 working days. The
department must have 15 working cdavs to be able to process the
request because of the time involved in removing the nanmnes of
informants from the record and copying said vecord for
disclosure. It is possible that the department may be able to
provide the information in less than 15 working days if the
record is not lengthy, but the department may need the full
15 working days to prepare the record for disclesure,

COMMENT: Rule VII(2}(b) should delete reference to the rules.
RESPONSE: Department agreec and will make revision.

COMMENT: Rule VII(2) (b){iii) should require notification in
writing of person requesting information within 10 days rather
than 30 days.

RESPONSE: The department has deleted Rule VII(2)(b)({iii}, to
assure that the information will be prepared for disclosure
within 15 working days of the date of request.

COMMENT: Pule VIII{3) should require that sealed records
cannot be disclosed without the approval of the department
director and the subject of the report.

RESPONSE: Although in many cases it will be impossible to
locate the subjects of the records, the department will mail
notice to the last known address of the subjects prior to
unsealing the record. The subject will be allowed the
opportunity to respond to the request %o open g sealed record,
The rule has been changed to rqu}re’segh ngt¥fication.

Certified to the Secretary of State October 19, , 1987.
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BEFORE THE WORKERS' COMPENSATION DIVISION
OF THE DEPARTMENT OF LABOR AND INDUSYRY
OF fHE STATE OF MONTANA

In the matter of the Adoption ) NOTICE OF ADOPTION
of a Rule regarding the ) OF RULE I - (24.29.1415)
Impairment Rating )

Procedure
TO ALL INTERESTED PERSONS:

1. On Septembor 10, 1987, the Division of Workers®
Compensation published Notice of the Proposed Adoption of
a rule regarding éan impalrment rating dispute procedure
at pages 1534 to 143h ot 1987 Montana Administrative
Reglster 1ssue No. 17.

2. A public hearing was held on the proposed rule on
October 1, 1987, at 11:00 a.m. in Room 303 of the Workers'
Compensation Building, 5 South Last Chance Gulch, Helena,
Montara, to receive comments on the proposed rule.

3. The division of Workers' Compensation adopts the
rute as follows:

24.29.1415 IMPAIRMENT RATING DISPUTE PROCEDURE (J) An
evaluator must be a qualified physician licensed to
practice in the state of Montana under Title 37, chapter
3, MCA, and board certified OR BOARD ELIGIBLE in his area
ot speclialty appropriate to the injury of the claimant.
The claimant's treating physician may not be an
evaluator. The divislion will develop a 1list of evaluators
which may 1include those physicians nominated by the board
of medical examiners.

(2) through (5) same as proposed rule.

(6)(a) through (¢) same as proposed rule.

(d) The division shall submit both reports to the
third evaluator, who shall then submit & final report to
the division., claimant and insurer within thirty (30) days
of the date of the examination. -Fhe-third-evaiuyator--must
obtatp---divisioR---approvat---prEieE---to—- - sooking-- - -other
consaltation - The final report must certlify that the
other two evaluators have been consulted.

(6)(e) through (f) same as proposed rule.

tty-df—-a-<dsdmant--obtatns - an -1 mpadraeni- -Fating--{Hom
ARY - phyeieian —ether-than -his-attending -physician- without
prier-approval-of--the-4insurers--the-insurer--is-not-Jiebtre
for--payment--of---etther -the—-physiciamr's--btit--or--thre
tmpatrment -rating-

4. The rationale for adopting this rule 115 to
establish procedures for resoclutlion of Iimpairment rating
disputes under the provisions of the Workers' Compensation
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Act. This rule is necessary because Sectlon 39-71-711(4),
MCA, requires the divislon to adopt rule setting for the
qualirications of evaluators and the locatlons of
examinations, The rule 18 further needed to define
processing of documentation.

5. This rule 1is authorized by Section 39-71-203, MCA,
as amended by Sectlon 5 of Chapter 4b4, of the Laws of
1987, This rule lmplements Section J39-71-711, MCA.

6. The tollowing comments were recelved on the
proposed rule and consldered by the division:

COMMENT : Subsection (1) should provide that an
evaluator may be a board eligible as well as a board
certified physiclan in the appropriate area of specialty.

RESPONSE: Agreed. The rule 1s so amended.

COMMENT: The rule should include a preface section
indicating that thils impairment rating process 15 for the
purpose of resolving dlsputes between the clalmant and
insurer.

RESPONSE: Bection 39-71-711, MCA, clearly indicates
that the purpose of the process 1is to resolve disputes
over impalrment ratings so such a preface 1is unnecegsary.

COMMENT: The rule should speclfy who will pay for the
expense ot the evaluation and that the evaluation will be
made at a reascnable charge.

RESPONSE: Section 39-71-711(5), MCA, indicates who
will pay tor the evaluations. The term of
‘reasondableness” is implied.

COMMENT: (Administrative Code Committee) The portion
of (6)(d) which requires division approval for the third
evaluator's consultation with another physician, although
39-71-711(3)(b)(11i), MCA, allows such consultation in the
discretion of the evaluator.

RESPONSE: Agreed. The rule is so amended.

COMMENT ; The rule should specifty who pays
transportation expenses for the evaluation.

RESPONSE ! Transportation tg an expense of the
evaluations to be paid as provided for in 39-71-711(5),
MCA.

COMMENT: The rule should Indicate whether the insurer
should pay compensatlion to the claimant for any wages lost
in going to the evaluation,
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RESPONSE: Section 39-71-711(5), MCA, does not glve the
division authority 1n this regard, but such compensation
may be availlable under other statutes.

COMMENT ; The portion of (7) 1indicating that the
insurer 1s not liable for an impairment rating obtained by
a ¢laimant from a physlcian other than his attending
physician without prior approval of the insurer, conflicts
with 39-71-711(2), MCA, which allows a claimant or insurer
to get rating from physician of the party's cholice.

RESPONSE: Agreed. Subsection (7) will be deleted.
7 . P
Y R s i

ROBERT . "ROBTNSON
Administrator

CERTIFIED TO THE SECRETARY OF STATE: October 19, 1987.
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BEFORE THE WORKERS' COMPENSATION DIVISION
OF THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the Adoption ) NOTICE ©OF ADOPTION

ot Rules regarding ) OF RULE I - (24.29.1701},

Rehabilitation ) RULE II - (24.29.1702),
RULE III - (24.29.1710)

TO ALL INTERESTED PERSONS: and RULE IV - (24.29.1705)

1. ©On September 10, 1987, the Division of Workers'
Compensation published Notlce of the Proposed Adoption of
Rules regarding rehabilitation &t pages 1536 to 15%39 of
1987 Montana Adminlistrative Reglster Issue No. 17.

2. A hearing was held on the preposed rules on
October 1, 1987, at 10:00 a.m. in Room 303 of the Workers'
Compensation Building, 5 South Last Chance Gulch, Helena,
Montana, to recelve comments on the proposed rules.

3, The division adopts the rules as proposed.

4. The rationale for adopting these rules 1s to
establish procedures for the operation of rehabilitation
panels and to detall substantive ©provislons of the
Rehabilitations statutes within the Workers' Compensation

Act. These rules are necessary to define pProper
presentation of documents, proper notice of panel
functions, required contents of panel reports and

conditions for use of auxlliary benefits.

5. Thegse rules are authorized by Section 39-71-203,
MCA, as amended by Section 5 and extended by Section 69 of
Chapter 464, of the Laws of 1987, Rule I Implements
Sections 39-71-1014, 39-71-1015, and 39-71-1023, MCA.
Rule II implements Sectlions 39-71-1015 to 39-71-1019,
MCA. Rule IJ implements Section 39-71-1025, MCA. Rule [V
implements Sections 39-71-1011 and 39-71-1012, MCA.

6. The following comments were recelved on the
proposed rule and considered by the division:

COMMENT ; Rule I seems to require designation of a
rehabilitation provider for all 1injured workers although
it should only be required for a "disabled worker.*

RESPONSE: The rule clearly indicates that the
designation 1is required for a "disabled worker" which is
detined 1in 39-71-1011(2), MCA, as "...one who has a

medically determlned restriction resulting from a
work-related injury that precludes the worker from
returning to the Job the worker held at the time of the
injury.*

COMMENT : Rule II(l}{ec) requiring the 1insurer to
provide three copies of the claimant's records to the
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division 18 unnecessary.

RESPONSE: The insurer maintains a complete set of the
claimant's medical, rehabilitation, and other pertinent
records which must be provided by the insurer, as required
by 39-71-1016(4), MCA, so a fully informed decision can be
made on rehabilitation for the claimant. To expedite the
process, a copy 1s required for each of the three panel
members.

COMMENT : Rule IT does not indicate when the panel
will meet, whether the parties will be advised of requests
tor further J1ntormation, whether the ©parties will be
present at the panel meeting, whether the panel will hear
witnesses, whether the division will set a date for the
panel report, and whether the panels will be advised of
extensions of the deadline for the panel report.

RESPONSE: The detalls of administration of the panel
are left to the discretion of the division in
39-71-1016(1), MCA. As provided in 39-71-1016(5), MCA,
“The panel may consult with the worker, insurer, medical
and rehabilitation providers, and any other person and may
have access to any information it considers pertinent to
carry out 1its responsibility." Since the panel operates
informally in an adviscry capacity to the division, it
will not conduct formal weetings or hearings, or call
witnesses as such. The panel report and the division's
order of determination will normally be issued within the
26-week period of total rehablilitation benefits provided
tor in 39-71-1023, MCA, and may be extended for good cause.

COMMENT: Rule IIl falls to state who 15 eligible for
auxiljary rehabilitation benefits.

RESPONSE: Section 39-71-1025, MCA, indicates that
auxiliary benefits are available to 1injured workers tor
rehabllitation purposes consistent with the goal and
options set torth in 3%9-71-1012, MCA.

COMMENT: There should be a time 1imit for the use of
auxiliary rehabilitation benefits spelled out in Rule III.

RESPONSE: The statutes do not impose a time limit on
auxiliary benefits and they must be available as long as
rehabllitation is appropriate.

COMMENT : (Administrative Code Committee) The division
does not have authority to adopt Rule IIl,

RESPONSE: Section 39-71-102%, MCA, provides that an
insurer may pay auxiliary rehabjlitation benefits in order
to help retrain, rehabilitate, or return a clalmant to
work. As in 39-71-704 (medical benefits) and 39-71-741
(lump sum conversion), there 1is an Implied term that
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"reasonable and necessary" benefits will be provided as
required, rather than solely in the full discretion of the
insurer. Section 39-71-1033 glves the division authority
to resolve disputes regarding rehabilitation. Rule 1[I}
(1)-(5%) expands on the substance of the benefits. Rule
11l(b) indicates that when a question arises, the division
will consider what 1s "reasonable and necessary" and make
an order.

COMMFENT: Rule [V defining “local job pool area"
contlicts with the definition of local job pool in
39-71-1011(7), MCA.

RESPONSE: 'The rule clarifies the statutory definiticn
consistent with the legislative intent.,

v S A

ROBERT J. “WOBINSON
Administrator

CERTIF{ED TQ THE SECRETARY OF STATE: October 19, 1lY87.
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BEFORE THE WORKERS' COMPENSATION DIVISION
OF THE DEPARTMENT OF LABOR AND INDUSTRY
QF THE STATE OF MONTANA

NOTICE OF ADOPTION

In the matter of the Adoption
v RULE I - (24.29.2801)

ot a rule regarding
distribution of benetits from
the Uninsured Employers Fund

o

TO ALL INTERESTED PERSONS:

1. On September 10, 1987, the Divislon of Workers'
Compensation published notice of a public hearing on the
proposed adoption of a permanent rule regarding
distribution ot benefits from the Uninsured Employers Fund
at pages 1532-1533 of 1987 Montana Administrative Register
Issue No., 17.

2. A public¢ hearing was held on the proposed rule on
October 1, 1987, at 9:00 a.m. in Room 303 of the Workers'
Compensation Building, 5 South Last Chance Gulech, Helena,
Moptana. No public comments were recelved on the proposed
rule at the hearing or in writling.

3. The Division of Workers' Compensation adopts the
rule as proposed.

4. The rationale for adopting this rule 1is to
establish a means for distribution of beneflits from the
Uninsured Employers Fund. This rule 1s authorized by
section 39-71-203, MCA, as amended by Section % of Chapter
464, ot the Laws of 1987. This rule implements Sectlon
39-71-503, MCA, as amended by Section 14 of Chapter 464 of
the Laws of 1987. o

—\"\"‘-a / Y

A e A i
ROBERT J. ROBINSON
Administrator

CERTIFIED TO THE SECRETARY OF STATE: October 19, 1987.
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BEFORE THE WORKERS' COMPENSATION DIVISION
OF THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

NOTICE OF ADOPTION
OF RULE I - (24.29.4001)

In the matter of the Amendment
and adoption of a Rule
regarding Security Deposits

ot Plan Number Two Insurers

(PR

TO ALl INTERESTED PERSONS:

1. Oon September 10, 1987, the Division of Workers'
Compensation published Notlce of the Proposed Adoptioen of
a rule regarding security deposits of Plan No. 2 1lnsurers
at pages 1549 to 1552 of 1987 Montana Administrative
Register Issue No. 17,

2. The notice of proposed adoption of rule indicated
that no public hearing was contemplated but set forth the
means for makling comments and requesting a hearing. There
were not sufficient requests to schedule a hearing but
written comments were received and are outlined below.

3. The division of Workers' Compensation adepts the
rule as proposed.
4. The rationale for adopting this rule 1i1s +to

establish further requirements for security deposits of
plan no, 2 linsurers 1in order to 1insure that workers'
compensation benefits will be properly paid to 1injured
workers, This rule conforms with the mandatory deposit
requirements established in 39-71-2206, MCA, as amended by
Section 1 of Chapter 242 of Laws of 1987.

5. The adoption of this rule 1s authorized by Section
39-71-203, MCA, as amended by Section 5 of Chapter 464 of
Laws of 1987, and extended by Section 2 of Chapter 242 of
Laws of 1987, This rule implements Section 39-71-2206,
MCA, as amended by Section 1 of Chapter 242 of Laws of
1987.

6. The following comments were received on the
proposed rule and considered by the division:

COMMENT : The requirement that security deposits be
maintained in Helena 1s contrary to the deposit provisions
of 33-2-111(1)(b) in the Montana Insurance Code.

RESPONSE: Section 33-2-111, MCA, sets deposit
requirements for insurers to transact business in
Montana. In addition, Section 39-71-2206, MCA, requires a
deposit to guarantee the payment of an insurer's workers'
compensation liabilities. The deposits must be held in
Helena 1in order to assure that they are readily available
to the Division to pay benefits to claimants as the need
arises.
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COMMENT @ The requirement of sSecurity deposits is a
regulation of insurers which should be left (o the
insurance commissjoner.

RESPONSE : The deposit made with the division 1is
specitically required by 39-71-2206, MCA.

e . A
ROBERT J. ROBINSON
Administrator

CERTIFIED TO THE SECRETARY OF STATE: October 19, 1987,
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BEFORE THE DEPARTMENT OF LIVESTOCK
OF THE STATE OF MONTANA

In the matter of the amendment
of rule 32.3.219 for the purpose
of protecting the Montana swine
industry against the importation

NOTICE OF THE ADOPTION OF
AMENDMENT (S} TO RULE
32.3.219 "SPECIAL
REQUIREMENTS OF SWINE."

of disease.

TO: All Interested Persons

1. On August 13, 1987, the Board of Livestock, through the
Department of Livestock published notice of the proposed
amendment of ARM 32.3.219 at pages 1291 and 1292, 1987 Montana
Administrative Register, issue number 15.

2. The Board has amended and adopted the rules exactly as
proposed.
3. No comments or testimony were received.

/. o Pt gL, d/j!{ 4
Nancy Espy, Chairmdn;~
Board of b{vestock

BY: - d -
Les am, Ex tive Secretary
To the Board of Livestock

Certified to the Secretary of State, October 19, 1987.
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VOLUME NO. 42 OPINION NO. 30

LEGISLATURE - Authority +to ©pass 1987 Montana Laws,
chapter 664;

LOCAL GOVERNMENT - Initiative No, 105 and 1987 Montana
Laws, chapter 654 not repealed by 1987 Montana Laws,
chapter 664;

STATUTES - Relationship between Initiative No., 105, 1987
Montana Laws, chapters 654 and 664, and sections
1-2-112 and 1-2-113, MCA;

WORKERS' COMPENSATION - Authority of Legislature to
increase employer's payroll tax;

MONTANA CODE ANNOTATED - Sections 1-2-112, 1-2-113,
15-10-411, 15-10-412, 17-7-502, 39-71-2501 to
39-71-2504;

MONTANA LAWS OF 1987 - Chapters 654, 664;

OPINIONS OF THE ATTORNEY GENERAL ~ 42 Op. Att'y Gen.
No, 21 (1987).

HELD: 1. The Legislature had the authority to pass 1987
Montana Laws, chapter 664 without giving local
governments the ability to raise new revenues
to pay for that liability.

2. Local governments must meet the requirements
of both 1987 Montana Laws, chapter 664 and
1987 Montana Laws, chapter 654.

6 October 1987

bavid Gliko

City Attorney

P.0O. Box 5021

Great Falls MT 59403

Patrick L. Paul

Cascade County Attorney
Cascade County Courthouse
Great Falls MT 59401
Gentlemen:

You have requested an opinion concerning:
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1. Does the Legislature have the authority
to impose a monetary obligation upon
municipal and county governments without
giving those governments the ability to
raise revenue to pay for this liability?

2. If imposition of the monetary obligation
is permissible, can municipalities and
counties levy additional taxes to pay for
this liability without reference to 1987
Montana Laws, chapter 65472

In the material accompanying your opinion request, ycu
frame these guestions in terms of House Bill 884 of the
1987 Montana Legislature (1987 Mont. Laws, c¢h. 664).
That bill provided a supplemental funding source to
cover the unfunded liability of the state workers'
compensation insurance fund through an employer's
payroll tax. I will answer your gquestions in the
context of that Act.

Addressing your first question, I find no requirement in
the Montana Constitution that the Legislature must
provide local governments with a means of raising the
revenue necessary to pay for new liabilities which it
imposes on them, Such a requirement is found in
sections 1-2-112 and 1-2-113, MCA, which apply to
legislated expenditures which must be made by local
governments and school districts, respectively. Those
statutes state the following:

Statutes imposing new local government duties.
(1) Any law enacted by the legislature after
July 1, 1979, which requires a local
government unit to perform an activity or
provide a service or facility which will
require the direct expenditure of additional
funds must provide a specific means to finance
the activity, service, or facility other than
the existing authorized mill 1levies or the
all-purpose mill levy. Any law that fails to
provide a specific means to finance any
service or facility other than the existing
authorized mill levies or the all-purpose mill
levy is not effective until specific means of
financing are provided by the legislature.
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(2) The legislature may fulfill the
requirements of this cection by providing for
an increase in the existing authorized mill
levies or the all-purpose mill levy, special
mill levies, or remission of money by the
ctate of Montana to local governments;
however, an increase in the existing
authorized mill levies or the all-purpose mill
levy or any special mill levy must provide an
amount necessary to finance the additional
costs and 1f financing is provided by
remigssion of funds by the state of Montana,
the remission shall bear a reasonable
relutionship to the actual cost of performing

the activity or providing the service or
facility.
(3) Ne subsequent legislation shall be

considered to supersede or modify any
provision of this section, whether by
implication or otherwise, except to the extent
that such legislation shall do so expressly,

(4) This section shall not apply to any law
under which the reguired expenditure of
additional local funds 1is incidental to the
main purpose of the law.

§ 1-2-112, MCA.

Statutes imposing new duties on a school
district to provide means of financing.
(I any law enacted by the legislature after
July 1, 1981, except any law implementing a
federal law or a court decision, that requires
a school district to perform an activity or
provide a service or facility and that will
require the direct expenditure of additional
funds shall provide a specific means to
finance the activity, service, or facility
other than the existing property tax mill
levy. Any law that fails to provide a
specific means to finance such a service or
facility is not effective until a specific
means of financing meeting the requirements of
subgection (2) is provided by the legislature,
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(2) Financing must be by means of a remission
of money by the state for the purpose of
funding the activity, service, or facility.
Financing must bear a reasonable relationship
te¢ the actual cost of performing the activity
or providing the service or facility.

(3) No legislation passed and approved after
October 1, 1981, supersedes or modifies any
provision of this section, except to the
extent that the legislation expressly does so.

(4) This section does not apply to any law
under which the required expenditure of
additional funds by the board of trustees is
an insubstantial amount that can be readily
absorbed into the budget of an existing
program.

§ 1-2-112, MCA,

Examination of the legislative historv of 1987 Montana
Laws, chapter 664 reveals that the Legislature tock the
limitations of section 1-2-112, MCA, into account when
it considered this bill. Minutes of the GSenate Labor
and Employment Committee, April 7, 1987, at 6.
Subsection (4) of section 1-2-112, MCA, provides:

This section shall not apply to any law under
which the required expenditure of additional
local funds is incidental to the main purpose
of the law.

As 1987 Montana Laws, chapter 664 says in pertinent
part:

The purpose of this act is to provide a
supplemental scurce of financing for the
unfunded liability.

1487 Mont. Laws ch. 664, § 2(3}). Since counties and
municipalities are only one subgroup of the employers
affected by the Act, it is clear that the required
expenditure of additional funds by counties and
municipalities is ircidental to the mawin purpose of 1987
Montana Laws, chapter 664.
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I conclude that the Legislature was correct in believing
that section 1-2-112(4), MCA, rendered that statute
inapplicable to 1987 Montana Laws, chapter 664. I find
no other limitations on the Legislature that would
prevent it from passing House Bill 884 without giving
local governments the ability to raise revenue to pay
the increased liability.

Your second question implicitly addresses the
relationship between House Bill 884 and 1987 Montana
Lawsg, chapter 654 (Senate Bill 71) and asks whether
House Bill 884 amended or repealed Senate Bill 71 by
implication. As I said recently in 42 Op. Att'y Gen.
No. 21 (1987):

Amendment or repeal by implication is not
favored in Montana. Dolan v. School Digtrict
No. 10, 195 Mont. 340, 346, 636 P.2d 825, 828

(I1981}. state ex rel. Mallott v. Board of
Commissioners, 89 Mont. 37, 76, 2%6 P. 1, 11
(1930) ., The Montana Supreme Court has set the

following standards for implied appeals:

"We have said of implied repeals, in Box v.
Duncan, 98 Mont. 216, 38 P.2d 986, 987: 'To
make tenable the claim that an earlier statute
was repealed by a later one, the two acts must
be plainly and irreconcilably repugnant to, or
in conflict with, each other; must relate to
the same subject; and must have the same
object in view.'"

Chicago, Milwaukee, St., Paul & Pacific
Railroad Co. v. Bennett, 145 Mont. 191, 195,
399 PF.24 986, 988 (1965). Thus, this and
cther cases establish a three-part test for
repcal by implication: (1) The two acts must
relate to the same subject; (2) the two acts
must have the same object in view: and (3) the
two acts must be plainly and irreconcilably in
conflict. All three parts of the test must be
met .

Applying this three-part test, I find that none of its
elements 1is met here. Local governments must satisfy
the requirements of both House Bill 884 and Senate
Bill 71. As I also said in 42 Op. Att'y Gen. No. 21:
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Local officials may necessarily have to reduce
discreticnary projects in order to perform
duties that are statutorily required, but that
was the case before I-105 or SB 71 and it
remains so now.

THEREFORE, IT IS MY OPINION:

1. The Legislature had the authority to pass 1987
Montana Laws, chapter 664 without giving local
governments the ability teo raise new revenues
to pay for that liability.

2. Local governments must meet the requirements
of both 1987 Montana Laws, chapter 664 and
1987 Montana Laws, chapter 654.

yoprs, be!

MIKE GREELY = . ¢
Attorney General ‘\\f
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CTORDT THE DERAWOMENT
(1C ERRVICE RECULATION
HE STATE OF MONTAMN/

IN THE MATTER OF the Pet:ition of
Montana-Dakota Utliiities Comp
(MDU) for a declaretn~ry ruling nn
the proper yas *ranspertaticn rate
MDU should charcc Cenex after
Octoner 11, les7,

DECLARARTOPY MUILING

On July v, 1987, the Public Service Commissicern (Commi-
ssion) received & Petition for Decliarator, Rulinc from Montana-
Dakota Utilities Corpany (MDU). The specific guestion present-
cd by MDU for 4 ruling is a: “ollows:

Pending the Commission's decision in [doc-
ket 87.1.8]1 should Montana-Dakota charge
rursuant to Rete 8Z or Rate 97 for the con-
tinuation of the transportatior of natural
gas to Cenex after October 11, 19877

Proper notice of “he Petition for Declaratory Ruling was isg-
sved and interested persons were given the opportunity to re-
quest a hearing and/or to sohrnit comments. A hearing was not
reqiested but comments were received from Exxen Corporation,
Weestern Gas Processors, and the Montana Consumer Counsel.

MDU Rates &2 and 97 apply to the transportation of natu-
ral gas for industrial customers. In order to daualify for
Rate 97 an MDU industrial customer must have a gas supplier
that entered into an agreement with Williston Basin Interstate
Pipeline (WBIP) undey a WRBIP FERC approved tariff prior to
April 1, 1985. Farmers Unrion Central Exchange (Cenex) has
fuch a supplier and thus cualifies for Rate 9/, The supplier
agreement with WRIP, however, torminates on October 11, 1987,
MDU has been informed that the supplier and WBIP have agreed
to renew and extend their transportation agreement, There-
fore, MDU submittced a Petition for Declaratory Ruling in oirder
to determine whether Rate 97 should be charged to Cenex subse-—
quent to October 11, 1987.

The Commission can find nothing in the language of the
Rate 97 tariff, nor in ordeors wherein Rate 97 was specifically
approved or extended, that indicates that Rate 97 was to termi-
nate on a specific date., In Docket 85.7,30, the last MDU gen-
eral gas rate case, the Commission gtated, in Order No. 5160b,
paragraph 17, "The current price for Rate 27 ... will remain
in effect, however, until such time as a more desirable method
to compute transpertation prices is proposed." In this Dock-
et, No, 87.,1.8, =everal MDU gas transportation customers are
challenging the reasonableness of MDU's gas transportation tar-
iffs, The Commission expects that the record that is davel-
oped in Docket No. B7.1.8 will allow it to make an informed de-
termination of the reasonableness of MDU gas transportation
rates. Until such & determination is made in this Docket, the
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Commission finds that MDU should charge Cenex undcr Fate 97
for the continuation of transportation of natural gas to Cenex
after October 11, 1987.

APPROVED BY THE COMMISSION OCTORER 7, 1987.

BY CRDER OF THE MONTANA PUBLIC 3ERVICE (COMMISSIONM

& tee

HOWARD L. ELLIS, Commirsioner

" TOM MONAHAN, Commissioner

e Dol
An;j G;gé§1

Acting Secretary
{SEAL)

NOTE: Any interested party may redquest the Commission to

reconsider this decision, A motion to reconsider
must  be filed within ten (10) days. See
38.2.4806, ARM, —
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules or amendment or repeal of existing rules
filed with the Secretary of State. Proposals of the Department
of Revenue are reviewed only in regard to the procedural
requirements of the Montana Administrative Procedure Act. ?he
Committee has the authority to make recommendations to an agency
regarding the adoption, amendment, or repeal of a rule or +to
request that the agency prepare a statement of the estimated
economic impact of a proposal. In addition, the Committee may
poll the members of the Legislature to determine if a proposed
rule is consistent with the intent of the Legislature or, during
a legislative session, introduce a bill repealing a rule, or
directing an agency to adopt or amend a rule, or a Joint
Resolution recommending that an agency adopt or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
gtatements in order to bring to the Committee's attention any
difficulties with the existing or propo§ed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE
MONTANA ADMINISTRATIVE REGISTER

Pefinitions: Afdministrative Rules of Montana (ARM) is a
looseleaf compilation by department of all
rulesa of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, ©bound publication, issued twice-monthly,
containing notices of rules proposed by
agencies, notices of rules adopted by agencies,
and interpretations of statutes and rules by
the attorney general (Attorney General's
Opinions) and agencies (Declaratory Rulings)
issued since publication of the preceding
register.

Use of the Administrative Rules of Montana (ARM):

Known 1. Consult ARM topical index, volume 16.
Subject Update the rule by checking the
Matter accumulative table and the table of

contents in the last Montana Administrative
Register ilssued.

Statute 2. Go to cross reference table at end of each
Number and title which list MCA section numbers and
Department corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which
have been designated by the Montana Procedure Act for
inclusion in the ARM, The ARM is updated through June 30,
1987. This table includes those rules adopted during the
period June 30, 1987 through September 30, 1987 and any
proposed rule action that is pending during the past & month
period. (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue
of the Montana Administrative Register (MAR).

To be current on proposed and adopted .rulemaking, it is
necessary to check the ARM updated through June 30, 1987,
this table and the table of contents of this issue of the
MAR.

This table indicates the department name, title number, rule
nunbers in ascending order,. catchphrase or the subject matter
of the rule and the page number at which the action is
published in the 1987 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

I Blind Vendors' Bidding Preference, p. 1730, 250

I-V and other rules ~ Use of State's
Telecommunications Systems and Facilities, -
Approval of Installations, Modifications or
Removal of Telecommunications Systems - Use of
Systems, p. 1229

I-VII Overtime and Compensatory Time in Lieu of
Overtime Compensation, p. 272, T69

2.5.201 and other rules ~ Purchasing - Definitions -~
Department Responsibilities - Delegation of

Purchasing Authority - Competitive Sealed Bids
and Proposals - Small Purchases of Supplies and
Services, p. 799

2.5.201 and other rules - Contracting for Supplies and
Services, p. 1151

2.21.804 and other rules - Sick Leave Fund, p. 733, 1202

2.21,1501 and other rules - Administration of . Compensatory
Time for Employees Exempt from the Federal Fair
Labor Standards Act (FLSA), p. 278, 767

2.21.6706 and other rules - Employee Incentive Award
Program, p. 505, 1337

(Public Employees' Retirement Board)

I-III and other rules - Salary and Service Credits for
Retirement Systems - Qualifying Qut-of-state
Service in PERS - Purchasing Military Service in
the Sheriffs' Retirement System - Granting Full
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Service Credit for Temporary Service Reductions,

p. 617, 1338

(Teachers' Retirement Board)

I-IX and other rules - Teachers' Retirement Systenm,
p. 1600

(Workers' Compensation Judge)

2.52.310 and other rule - Procedural Rules - Time and

Place of Trial - Appeals, p. 1149, 1618
AGRICULTURE, Department of, Title 4

I Assessment  of Fees for Financial Consulting and
Debt Mediation, p. 803, 1342

I-11 and other rules - Produce Wholesalers - Itinerant
Merchants = Establishing Bond Equivalents,
p. 622, 1341

I-VI Emergency HRules - Cropland Insect and Spraying
Program, p. 771

I-VvII Rodenticide Grants Program - Collection of Fees,
p. 510, 880

I-xI Emergency Rules - Administration of the Alfalfa
Leaf-cutting Bee Program, p, 580

T-XI Administration of - the Alfalfa Leaf-cutting Bee

Program, p., 1232

4,12,1012 and other rule « Increasing the Fees Charged for
Sampling, Inspecticon and Testing of Grains at the
State Grain Laboratories, p. 53, 252

4.12,1806 Collection of Fees for Produce Inspections,
p. 805, 1340

4.12.3501 and other rule - Grading of Certified Seed
Potatoes, p. 193, 368

§,12,3503 Emergency Amendment - Grading of Seed Potatoes
Having Hollow Heart Condition, p. 475

STATE AUDITOR, Title 6

I Defining Promotional or Developmental Stage,
p. 351, 774

1 Emergency Rule - Defining Promotional ar
Developmental Stage, p. 369

I.IV Grggp Coordination of Benefits, p. 940, 1371,
17

I-X Health Maintenance Organizations, p. 1238, 1770

COMMERCE, Department of, Title 8

(Board of Architects)

8.6.405 and other rules - Reciprocity - Individual Seal -
Standards of Professional Conduct and Activities
Constituting Misconduet, p., 1648, 253

- (Board 'of Barbers)

8.10.1006 Procedure Upon Completion, p. 627; 1205

ini ive Register
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(Board of Chiropractors)

8.12.606 and other rule - Renewals - Continuing Education
- Inactive Status, p. 808, 1343

(Board of Dentistry)

8.16.602 and other rules ~ Allowable Functions for Dental
Hygienists and Dental Auxiliaries - Prohibition -
Permit Required for Administration of Facility -
Minimum Qualifying Standards - Facility
Standards, p. 1654, 155

(Board of Hearing Ald Dispensers)

8.20.401 and other rules - Traineeship Requirements and
Standards - - Fees « Certified Hearing Aid
Audiologists, p. 128, 371

8.,20.401 Traineeship Requirements and Standards -
"Trajnee" Designation, p. 514

(Board of Horse Racing)

8.22.501 and other rules ~ befinitions - General
Requirements - Claiming, p. 353

§.22.1804 Emergency Amendment - Twin Trifecta, p. 586

8.,22.1804 Twin Trifecta, p. 739, 1619

(Massage Therapists)

8.26.101 and other rules -Board Organization - Procedural
Rules - Substantive Rules, p. 356, 697

(Board of Morticians)

I and other rules - Transfer or Sale of Mortuary
License ~ Board Meetings and Fee 3chedule,
p. 1251

8.30.,407 Fee Schedule, p. 194, 477

(Board of Nursing)

I and other rules - Verification of License to
Another State =~ Application for Recognition -
Certificate of Nurse~Midwifery - Renewals,
p. 1253, 1620

(Board of Nursing Home Administrators)

8.34.403 and other rules - Board Meetings - Public
Information - Examinations ~« Continuing Education
~ Fee Schedule - Reinstatement, p. 223, 1206

{Board of Optometrists)

8.36.409 and other rules - Fee Schedule - Therapeutie
Pharmaceutical Agents, p. 1718

(Board of Pharmacy)

8.40.404 and other rule - Fee Schedule ~ Fees, p. 227, 478

(Board of Professional Engineers and Land Surveyors)

8,48,1105 Fee Schedule, p. 810, 1555

(Board of Private Security Patrolmen and Investigators)

8.50.423 and other rules - Definitions « Temporary
Employment Without Identification Card - Resident
Manager and Qualifying Agents - Identification
Pocket Card - Insurance Requirements -
Termination of Business - Fee Schedule -
Assessment, p. 629, 1779

(Board of Realty Regulation)

I Continuing Education, p. 1545, 157

8.58.411 Fee Schedule, p. 1256, 1607
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8.58,411 Fee Schedule - Late Renewals, p. 1720

8.58.4154 Continuing Education, p. 634, 1780

8,.58.419 Suspension or Revocation = Violation of Rules -
Unworthiness or Incompetency, p. 229, 588

(Board of Social Work Examiners and Professional Counselors)

8.61.402 and other rules - Licensure Requirements -
Applications - Hours, Credits and Carry Qver -
Nongompliance - Fees, p. 1721

8.61.404 and other rules - Fee Schedule - Hours, Credits
and Carry Over ~ Accreditation and Standards -
Reporting Requirements - Noncompliance - Annuszal
License Renewal, p. 231, 479

(Building Codes Bureau)

8.70.101 and ' other rules - Incorporation by Reference of
Building - Codes .~ Extent of Local Programs -
Plumbing Fixtures - Permits - Standards - Fees =
Recreational Vehicles, p. 1725

8.70.1401 Application for Fireworks Wholesaler Permit,

p. 1735
(Passenger Tramway Advisory Council)
8.72.101 and other rules - Tramway Rules - ANSI Standards,

p. 1159, 1621

(Bureau of Weights and Measures)

8.77.101 Scale Pit Clearance, p. 196, 589

(Milk Control Bureau)

8.79.301 Licensee Assessments, p. 56, 310

(Financial Bureau)

8.80.501 Application for Satellite Terminal Authorization,
p. 1527

(Board of Milk Control)
Notice of Public Hearing for a Statewide Pooling
Arrangement With a Quota Plan as a Method  of
Payment of Milk Producer Prices, p. 1737

8.86.301 Formula for Fixing the Class I Producer Price,
p. 235

8.86, 301 Special Wholesale Prices and Formulas for PFixing
the Class II and III Producer Prices, p. 402, 881

(State Banking Board)
Emergency Rule =~ Chartering of State Banks
Without Notice, p. 1065

8.87.203 and other rule =~ Application Procedure for a
Certificate af Authorization. for a State
Chartered Bank ~ State Bank Organized for Purpose
of Assuming Deposit Liability of Any Closed Bank,

p. 1529

(Local Government Assistance Division)

I Administration of the 1987 Federal Community
Development Bloeck Grant (CDBG) Program, p. 357,
1207

I-I1I Approval ‘and Administration of Contracts of

Audits of Loecal Government Units, p. 1745, 480
8.94. 101 Minimum Contents of Local Subdivision Regulations
Adopted Under the Montana Subdivision and
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Platting Aect, p., 1742

(Montana Economic Development Board)

8.97.308 Rates, Serviee Charges anhd Fee Schedule - Rate
Reduction Fee, p. 1998, 202

8.97.402 and other rules - Criteria for Determining
Eligibility - Bonds and Notes of Board =~ Loan
Loss Reserve Account for the Instate Investment
Fund - Application and Financing Fees, Costs and
Other Charges - Taxable Revenue Bond Program -
Terms, Interest Rates, Fees and Charges =
Application Procedure to Become a "Certified"”
Montana Capital Company - Application Procedure
to Become a "Qualified" Montana Capital Company,
p. 636, 1070

8.97.406 Economic Development Linked Deposit Program,
p. 405, 1210

8.97.409 Loan Participation ~ Working Capital, p. 1609

(Hard-Rock Mining Impact Board)

8.104.2034 Definitions, p. 1161, 1781

(Aeronautics Division)

8.106.602 Liability Insurance Requirements, p. 812, 1344

(Board of Housing)

8.111.202 Meetings of the Board of Housing, p. 240, 483

(Video Gaming Control Bureau)

I.I1I1 and other rule - Emergency Rules - Licensing
Video Gaming Machines, p. 1067

I.VIII and other rules - Licenses and Software
Specifications for Video Gaming Machines - Policy
- Definitions - Application for License -
Licensee Qualifications - Dbenial - Judiecial
Review - Quarterly Reporting BRequirements -
Record Retention Requirements - General
Specifications for Machines - Software
Specifications - Restrictions = Prohibited
Machines - Possession of Unlicensed Machines «
Location = Approval by Department - Repairing
Machines - Inspection and Seizure -
Transportation - Registration of Manufacturers,

Suppliers or Distributors, p. 1258

(Montana State Lottery Commission)

T-XXXIIT Operations of the Montana State Lottery
Commission, p. 407, 883

8.127.1201 Prigzes, p. 1279

EDUCATION, Title 10

(Superintendent of Public Instruction)

I-III Special Education Transportation, p. 1003, 1383

I-1X Establishment of Clearing Accounts for 1Use in
Schoel Districts, p. 1745

10.43.101 and other rules - Operation of Postsecondary
Vocational~Technical Centers, p. 1743
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(Board of Public Education)

Student Transportation for the Montana 3chool for
the Deaf and Blind, p. 1372

10.55.4054 (Gifted and Talented, p. 130, 591

10.57.102 and other rules - Definitions - Correspondence,
Extension and Inservice Credit - Reinstatement =
Class 1 Professional Teaching Certificate - Class
2 Standard Teaching Certificate - Class 3
Administrative Certificate, p. 130, 591

10.57.601 and other rules - Request to Suspend or Revoke a
Teacher or Specialist Certificate: Preliminary
Action - Notice and Qpportunity for Hearing Upon
betermination that Substantlial Reason Exists to
Suspend or Revoke Teacher or Specialist
Certificate « Hearing in Contested Cases - After
Hearing by Member of Board/Hearing Examiner/Board
of Public Education - Appeal from Denial of a
Teacher .or Specialist Certificate -
Considerations Governing Acceptance of Appeal -
Hearing on Appeal, p. 515, 1211

10.64.301 and other rules - Minimum Standards for School
Buses, p. 1752, 104, 158

(Montana State Library Commission)

10.101.101 and other rules - Montana Library Services
Advisory Council - Library Services and
Construction Aet (LSCA) Grants, p. 302, 1622

10.101.203 and other rules - Organizational and Procedural
Rules ~ General Policy and Public Library
Development, p. 283, T41, 1624

FAMILY SERVICES, Departhenc of, Title 11

I-III besignation of Local Services Areas and Local
Youth Services Advisory Councils, p. 1382, 1784

T-VIII Confidentiality of Case Records Containing
Reports of Child Abuse and Neglect, p. 949

I~VIII Temporary Rules « Youth Placement Committees,
p. 1163, 1556

I-VIII Youth Placement Committees, p. 1169, 1625

I-XITI Procedures for Rulemaking - Declaratory Rulings -

Contested Case Hearings, p, 1374, 1782
46,5.922 Child Day Care Centers, p. 1175

FISH, WILDLIFE AND PARKS, Department of, Title 12

I Exclusion of Certain Flotation Devices from the
Statutory Definition of "Vessel", p. 307, 889

I-VII Collection of Fees for Costs Associated with
Preparation of Environmental Impact Statements,
p. 359, 886

I-VIII Rules Regulating Fishing Contests, p. 959, 1627

12.6.701 Personal Flotation Devices and Life Preservers,

p. 308, 1072
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12.6.703
12.6.901
12.6.901

12.6.901

-2011-

Limit the Requirements For Fire Extingulshers on
Small Motorboats and Vessels, p. 363, 1073
Establishing a ©No Wake Speed on Portionz of
Harrison Lake, p. 242, 1557

Prohibiting Motor or Engine Operated Vessels on
the Bighorn River from Afterbay Dam to the
Bighorn Access Area, p. 244, 1480

Water Safety Regulations - Closlng Crystal Lake
in Fergus County to Motor-Propelled Water Crarft
and to Establish a No-Wake Speed Limit on
Portions of Lake Kookanusa on Cripple Horse Bay,
p. 955

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I

I-XLIX

16.6.301

16.8.704
16.8.820
16.8.937

16.20.210
16.32.101

16.35.102

16.44,102

16, 44,102
16,544,103

Licensing and Certification of Hospitals -
Hogpital Protocols for Organ Procurement,
p. 1384, 1786

and other rules - Control Measures to Prevent the
Spread of (Communleable Diseases, p. 816, 964

and other rules - Revords and Statistics - Birth
Certificates - Marriage Applicatlions - Death and
Fetal Death Certificates, p. 997, 1481

and other rules - Air Quality - Testing and Air
Quality Permits, p. 2000, 159

Air Quality Standards for Sulfur Dioxide, p. 742,
815, 1482

and other rules - Amendment of Federal Agency
Rule Presently Incorporated by Reference, p. Thd
Frequency of Bacteriological Sampling, p. 58, 311
and other rules - Review of Certificates of Need
for Health Care Facilities, p. 641, 1074

and other rules - End-stage Renal Disease -~
Application Procedures - Benefit Periods - Non-
financial Eligibility Requirements - Eligible
Services and Supplies = Non-eligible Services -
Conditions on Paying Claims, p. 1387, 1790
Hazardous Waste - Consolidation and Updating
Incorporations by Reference of Federal Agency
Rules Contained in Chapter 44 of Title 16 of the
Administrative Rules of Montana, p. 1, 203

and other rules -~ Hazardous Waste Management,

p. 417, 775

and other rules - Hazardous Waste Management
Permitting - Counting Hazardous Wastes -
Requirements for Recycled Materials -
Incorporating Appendices - Redefining Generator
Categories - Creating Requirements for

Conditionally Exempt Small Quantity Generators -
Registration and Fee Requirements for Generators
and Transporters - Accumulating Hazardous Wastes
« Annual Reporting, p. 60, 255
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-2012-

HIGHWAYS, Department of, Title 18

I
I

Special Vehicle Combinations, p. 747, 1484
Display of Monthly or Quarterly GVW Fee Receipts,
p. 1000, 1483

INSTITUTIONS, Department of, Title 20

20.14,106
20.25.101

Admission Criteria to the Montana Center for the
Aged, p. 246, W84

and other rules - Revision of the Board of
Pardons Rules, p. 753

JUSTICE, Department of, Title 23

I-XIX

23.3.118
23.3.133
23.3.301

Implementation of the Victims Compensation Act by
the Crime Victims Unit and Division of Crime
Control, p. 1391, 1793

and other rule -~ Vision Tests - Vision Standards
for Driver Licenses, p. 1002, 1611

and other rules - Licensing of Commercial Motor
Vehicle Operators, p. 1399

and other rules - Highway Patrol Qualifications
and Procedures, p. 1748

LABOR AND INDUSTRY, Department of, Title 24

I-VIII
I-XII

24.16,9007

New Horizons Program, p. 1005, 1486

Mediation of Workers' Compensation Disputes,
p. 454, 890

Annual Adoption of Prevailing Rate of Wages,
p. 1177, 1633

(Human Rights Commission)

I-1%
25.9.210

24.9.1107

Sex Equity in Education under the Montana Human
Rights Act, p. 1663, 312

and other rprules <« Procedures for Investipgation
and Conciliation of Complaints Filed with the
Commission - Pre-hearing Procedures, p. 431, 1088
Age Discrimination in Housing, p. 1094

(Workers' Compensation Division)

I
I
I

20-10/29/87

Tegﬁorary Rule - Impairment Rating Panel, p. 660,
10

Temporary Rule - Distribution of Benefits from
the Uninsured Employers Fund, p. 662, 1083
Distribution of Beneflits from the Uninsured
Employers Fund, p. 1532

Impairment Rating Dispute Procedure, p. 1534
Security Deposits of Plan Number Two Insurers,
p. 1549

Time Limits for Administrative. Review and
Contested Case Hearings, p. 668, 1212

Temporary Rules - Rehabilitation, p. 664, 1086
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I-1V Rehabilitation, p. 1536

24,29.7024 and other rules - Self-Insurers, p. 1549

24.29.705 and other rule - Corporate Officer Coverage Under
the Workers' Compensation Aet, p. 670

24,29.3801 Attorney Fee Regulation, p. 2050, 323

STATE LANDS, Department of, Title 26

I and other rules - Federal Farm Compliance Program
- Fee Schedule =~ Definitions - Rental Rates -
Lease and License Reports and Renewal -
Assignments - Subleasing - Pasturing Agreements -
Cancellation of Lease or License ~ Mortgages and
Pledges, p. 1281

LIVESTOCK, Department of, Title 32

32.3.104 Subject Diseases or Conditions, p. 1293

32.3.216 Equine Quarantine Stations, p. 1288

32.3.219 Protecting Montana Swine Industry Against
Importation of Disease, p. 1291

32.3.401 and other rules - Clarifying Authority for
Control of Brucelloslis -~ Affected Herd Owner
Rights and Obligations, p. 1295

32.8.202 and = other rule - Milk Freshness Dating -
Clarifying Responsibilities, p. 88, 698

MILTTARY AFFAIRS, Department of, Title 34

I-XXI1 Montana State Veterans Cemetery, p. 2053, 776

NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

(Board of Natural Resources and Conservation)

36.12.101 and other rules - Definitions -~ Forms -
Application and Special Fees -« Issuance of
Interim Permits, p. 857, 1560

36.20.101 and other rules - Weather Modification
Regulation, p. 863, 1561

(Board of Water Well Contractors)

36.21.415 and other rules - Fee Schedule - Monitoring Well
Construetor Licenses, p. 1180, 1635

(Board of 0il and Gas Conservation)

36.22,501 and other rule - Location Limitations - Plugging
and Abandonment Procedures of Seismic Shot Holes,
p. 520, 1095

PUBLIC SERVICE REGULATION, Department of, Title 38

38.3.704 and other. rule - Filing by Motor C(Carriers of
Proof of Insurance, p. 874, 1345

38.4.120 and other rules - Intrastate Rail Rate
Proceedings, p. 135, 699

38.5.1801 and other rules - Prohibiting the Nonessential

Montana Administrative Register 20-10/29/87



38.5.2502

-2014~

Use of Natural Gas for Qutdoor Lighting, p. 1616

Responsibility for the Expense of Maintaining
Water Utility Service Pipea from the Water Main
to the Consumer's Property Line, p. 1614

REVENUE, Department of, Title 42

I

Ll

= ial =R Rad

i
I-III
-1V
I-v
I-X
I-X
I-XI
I~-XI

1-XI
I-XI11

I-XIV

42,11,.104
42,11.201
42.12.128

42.13.105

b2.13,222
42.15.311
42.17.105

20-10/29/87

Motor Fuel Tax = Cardtrol Compliance and
Administration, p. 1008, 1565

Exempt Retirement Limitation, p. 1186, 1801
Income Tax Deduction for Household and Dependent
Care Expenses, p, 1188, 1642

Capital Gain Exolusion, p. 1190, 1640

104 Income Tax Surtax, p. 1192, 1639

Motor Fuel Tax Bonds - Problem Accounts, p. 1196,
1651

Severance Tax =~ Stripper Exemptions, p. 1198,
1650

Temporary Rule - Severance Tax - .Stripper
Exemption in Excess of Actual Production,
p. 1200, 1563

Small Business Liability Funds, p. 1750
Withholding Tax-Lien-Affidavit, p. 1194, 1643
Operating Liguor Stores, p. 1183, 1798
Corporation License Tax Exemption for Research
and Development Firms, p.. 1450, 1802

Tertiary Production for Natural Rescurce - and
Corporations Tax, p. 1422

Dangerous Drug Tax Act, p. 1433

Temporary Rules - Accommodation Tax, p. 674, 1097
Temporapry HRules ~ Light Vehicle and Motoreycele
Tax, p. 678, 1106

Accommodations Tax for Lodging, p. 1020, 1637
Light Vehiele and Motoreycle Tax ~ Peraonal
Property Tax, p. 1014, 1646

Administrative Income Withholding for Child
Support, p. 90, 328

Retail Liquer/Wine Price Restructuring, - p. 1952,
705

and other rule - Montana Liquor Vendors and
Representatives, p. 1441, 1765

and other rule - Catering Endorsements -
Permissible and Prohibited Activities Regarding
Selling Beer in Grandstands, p. 876, 1491
Applicability of Licenses - Premises Defined -
Gold Course Exception - Portable Satellite
Vehicle, Movable Devices, p. 756

Beer Wholesaler and Table Wine Distributer
Recordkeeping Requirements, p. 754, 1213

and other rule - Withholding from Retirement Plan
Benefits, p. 1430, 1752

Temporary Amendment - Computation of Withholding,
p. 672, 1112 -
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42.17.105
k2.17.113
42.17.131
42.21.201

42.25.1005

42.25.1005
42.31.2141

=-2015-

Cogﬁutation of Withholding - Income Tax, p. 1029,
15

Reporting Requirements for Withholding Taxes,
p. 98, 329

Withholding Allowance Review Procedures, p. 683,
1113

and other rules - Classification of Nonproductive
Patented Mining Claims and Nonproductive Real
Property, p. 758, 1214

and other rules - Temporary Rules - Severance Tax
- gtripper Well and New Well Incentives, p. 1010,
1489

and other rules - Severance Tax ~ Stripper Well
and New Well Incentives, p, 1031, 1647

Personal Property Tax and Overpayment Refunds for
Public Contractors, p. 1438, 1803

SECRETARY OF STATE, Title 44

I-I1

1.2.204

1.2.331

4h.9.202

and other rule - Fees and Format for Filing
Notice of Agricultural Lien and Certificate of
Information Obtained by Public Access, p. 1553
and other rules - Temporary Rules - Rule Types
and Their Location « Updating Procedures, p. 685,
1114

and other rule - Removal of Repealed Rules from
ARM =~ 0Official Report of the Recodification of
Title, p. 1299, 1652

and other rules « Procedures for Conducting
Elections by Mail Ballot, p. 1753

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I

I-1I
I-TII
I-1V
46.4.101
46.6.1501
46.10.317
46.10.318
46.10.321

Food Stamp Employment and Training Program,
p. 153, 330

Inpatient Hospital Reimbursement System Based
Upon Diagnosis Related Groups (DRGs) for Montana
Medicaid Program, p, 1304, 1658, 1804

and other rules -~ Organ Transplantations,
Transportation and Per Diem, p. 574, 907

Medicald Reimbursement for Services of Nurse
Specialists, p. 1331

and other rules - Transfer of rules from the
Community Services Division to the Department of
Family Services, p. 1492, 1653

and other rules - Program for Persons with Severe
Disabilities, p. 524, 1115

AFDC Protective and Vendor Payments, p. 10, 204
Policy of the AFDC Emergency Assistance Program
to Not Pay Recipient's Taxes, p., 248, 780

and other rules « Medicaid Coverage of Pregnant
Women - Medicald Coverage of Eliglble Individuals
Under 21 Years of Age, p. 1300, 1655
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46,10,403
46.11.10
k6.12,102
4g.12.204
46.12.204

46.12.204
46.12.302
46.12.401
46,112,503
46.12.504
46.12.504
L6.12.514
46.12.525

46.12.526
46,12,532

46.12.555
46.12,1005
46.12.1201
46.12.2003
46.12.3207
4g.12.3601
46.12.3803
46.12.3803
46,12.3803
46.13.301
H6.,13.302
46.13, 402
46.25.728

20-10/29/87

~2016~-

AFDC Table of Assistance Standards, p. 760, 1215
Adoption of  Amendments to  Federal Agency
Regulations Pertaining to the Food Stamp Program,
p. 152

and other rule - Electronic Media Claims
Submission. in the Medigaid Program, p. 551, 894
andusother rules - Mesdicaid Optional Services,
p. 460

and other rule - Nurse Specialists Services
Provided . Services Not Provided by Medicaid
Program, p. 1331, 1688

and other rules - Medicaid Optional Services and
Co-payments, p. 560, 895, 1334

and other rules - Inpatient Psychiatrie Services,
p. 554, 900, 1116

and other rules - Medicaid Sanctions, p. 1062

and other rule ~ Inpatient Hospital Services -

Definitions - All Hospital Reimbursement -
General, p. 1304, 1658, 1804

Mandatory Sereening and Authorization of
Inpatient Hospital Services, p. 558, 905
Inpatient Hospital Services, Requirements =
Length of Stay - Authorization, p. 1762

and other rules - Early Periodic Screening

Diagnosis and Treatment (EPSDT), p. 12, 205

and other rules - Outpatient Physical Therapy
Services, p, 145, 331

Qutpatient Physical Therapy Services, p. 1329
Reimbursement for Speech Pathology Services,

p. 8, 207

and other rules - Personal Care Attendant
Services, p. 197, 372

Transportation and Per Diem, Reimbursement,
p. 2057, 161

and other rules - Nursing Home Reimbursement,
p. 531, 913

and other rules - Reimbursement for Physician
Services, p. 1035, 1496

Eligibility Determinations for Medical Assistance
- Transfer of Resources, p, 365, 710

and other rule « Non-institutionalized 58I~
related Individuals and Couples, p. 6, 208
Medically Needy Income Standards, p. 878, 1346
Medically Needy Income Standards, p. 200&, 163
Medically Needy Income Standards - Eligibility
Requirements, p. 1764

and ether rules - Establishment of a Percentage
of Income Plan (PIP) In Ravalli County, p. 1757
Low Income Energy Assistance . Program, p. 1454,
1805

Low Income Energy Assistance Program (LIEAP)
Supplemental Assistance, p. 37% -

Eligibility Determinations for General Relief

Montana Administrative Register



-2017-

46.25.731 g:sistanee, p. 527, 1117 .
25, ructured Job Search . and Trainin P
p. 529, 927 : §  Trostam
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