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STATE OF MONTANA 
DEPARTME~r 0~ JOMMERCE 

BEFORE THE BOARD OF OPTOMETRISTS 

In the matter of the proposed 
amendment of a rule pertaining 
to fGGs and the proposed 
adoption of new rules pertain­
ing to therape~tic pharmaceu­
tical agents 

TO: All Interested Persons. 

NOTICE 0~ PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OP 
8.36.409 FEE SCHEDULE AND 
THE PROPOSED ADOPTION OF NEW 
RULES I THERAPEUTIC PHARMA­
CEUTICAL AGENTS, II APPLI­
CANTS FOR LICENSURE, III 
APPROVED COURSE AND EXAMINA­
TION, AND IV APPROVED 
DRUGS 

1. On Wednesday, November 4, 1987, at 9:00 a.m., a 
public hearing will be held in the downstairs conference room 
of the Department of Commerce building, 1424 9th Avenue, 
Helena, Montana, to consider the amendment and adoption of the 
above-stated rules. 

2. The proposed amendment of 8.36.4C9 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-1074, 
Administrative Rules of Montana) 

"8.36.409 PEE SCHEDULE (1) through (6) will remain the 
same. 

(7) TPA Certificate Application Fee $50.00" 
Auth: 37-10-202, MCA Imp: 37-l-134, MCA 

3. This amendment is being proposed to cover the cost of 
the administration of the TPA certification requirement. 

4, The proposed new rules will read as follows: 

"I THERAPEUTIC PHARMACEUTICAL AGENTS (1) After 
October 1, 1987, the only optometrists who may administer, 
prescribe or dispense topical ocular therapeutic agents are 
those who have been certified to do so by the board. 

(a) A certificate of competency for use of therapeutic 
pharmaceutical agents will be issued by the board of 
optometrists to those doctors of optometry who have 
successfully taken a re~ulred course and passed a required 
examination. The fee will be determined by the hoard. 

(b) Only the topical pharmaceutical agents described in 
new rule IV can be administered, dispensed or prescribed by 
Montana certified optometrists. 

(c) All licensed and 
optometrists must obtain 
prescriptions." 

Auth: 37-10-202, MCA 

and 

Imp: 

therapeutically 
use a DEA number 

37-10-304, MCA 

certified 
on all 

"II APPLICANTS FOR LICENSURE (1) Effective October 1, 
1987, all applicants for licensure (new graduates and 

MAR Notice No. 8-36-13 19-10(15(87 
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reciprocity) must prove that they have met or exceeded the 
requirements of section 37-10-304(2), MCA, before they will be 
permitted to take the licen51ng examination or be g!'anted a 
reciprocity license, as the case may be." 

Auth: 37-10-202, MCA Imp; 37-10-304, MCA 

"III APPROVED COURSE AND EXAMINATION (1) An approved 
course, as referred to in section 37-10-304(2)(a)(11), shall 
be a therapeutic pharmaceutical agents cour•se approved by the 
board which consists of at least 76 hours of clidactic 
classroom instruction and 24 hours of clinical instruction. 

(a) The test for competency will be given by the staff 
conductin~ the course, or the IAB exam on ocular therapeutics. 
A passing score will be an average of 75% or higher on all 
subjects tested." 

Auth: 37-10-202, MCA Imp: 37-10-304, MCA 

"lV APPROVED DRUGS 
(1) Topical Drugs: 
(a) Anti~biotic Agents 
(b) Anti-viral Agents 
(c) Anti-fungal Agents 
(d) Anti-inflammatory Agents 
(e) Anti-histamines 
( 2) Oral Drugs: 
(a) Oral Analgesics 
(i) Codeine 
( ii) Propoxyhene 
(111) Hydrocodeine 
(iv) Dihydrocodeine 

(b) The above may be administered alone or in combination 
with non-scheduled or non-regulated drugs, 

(c) Over the counter." 
Auth: 37-10-202, ~lOA Imp: 37-10-304, HCA 

5, These rules are being adopted to conform to and 
implement legislative enactment of Ch. 588, Laws of 1987. 

6, Interested persons may submit their 1ata, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views, and arguments may also be submitted to 
the Montana Board of Optometrists, 1424 9th Avenue, Helena, 
Montana 59620, no later than November 12, 1987. 

7. Hartin Jacobson of Helena, Montana, will preside over 
and conduct the hearing. 

BOARD OF OPTOMETRISTS 
KEN ZUROFF, O.D., PR~SIDENT 

Certified to the Secretary of State, October 5, 1987. 

19-10/15/87 MAR Notice No. 8-36-13 
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STATE OF MON1'ANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF REALTY REGULATION 

In the matter of the proposed 
amendment of a rule pertaining 
to fees 

) NOTICE OF PROPOSED AMENDMENT 
) OF 8.58.411 FEE SCHEDULE 
) 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Inte~ested Pe~sons. 
1. On November 16, 1987, the Boa~d of Realty Regulation 

p~oposes to amend the above-stated rule, 
2. The proposed amendment of 8.58.411 will read as 

follows: (new matter underlined, deleted matt8r interlined) 
(full text of the rule is located at page 8-1605, 
Administ~ative Rules of Montana) 

"8.58.411 FEE SCHEDULE (l) th~ough (20) will remain the 
same. 

(21) Late ~enewal fee 
Auth: 37-51 203, MCA Imp: 

$100.00" 
37-51-310, MCA 

3. This amendment ls being proposed to allow ~eal estate 
licensees the opportunity to late renew by submitting an 
additional late renewal fee. 

4. Interested persons may submit their 
arguments concerning the proposed amendment 
Board of Realty Regulation, 1424 9th Avenue, 
59620-0407, no later than November 12, 1987. 

data, views or 
in writing to the 
Helena, Montana 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must mak~ written 
request for a hearing and submit this request along with any 
comments he has to the Board or Realty Regulatio~, 1424 9th 
Avenue, Helena, Montana 59620-0407, no later than November 12, 
1987. 

6. If the Board receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of those persons who a~e dir0ctly aff"ected by the 
proposed amendment, from the Administt"'ative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. , Notice of the hearing will be published in the Montana 
Administrative Register, Ten percent of those persons 
directly affectea has been determinec l:J be 310 based on the 
5100 licensees in ~ontana. 

BOARD OF' HEALTY REGULATION 
JOHN DUDIS, CHAIRMAN 

BY: ~dj f Mrd 
KEITH L, COLBO, DIRECTOR 
DEPAHTMENT OF COMMERCE 

Certified to the Secretary of State, October 5, 1987. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BCFORE THE BOARD OF SOCIAL WORK EXAMINERS 
AND PROFESSIONAL COUNSELORS 

In the matter of the proposed 
amendment of rules pertaining 
to licensure requirements; 
applications; hours, credits 
and carry over; noncompliance 
and fees 

NOTICE OF PROPOSED AMENDMENT 
OF 8.61.402 LICENSURE RE­
QUIREMENTS, 8.61.402 APPLI­
CATIONS, 8.61.404 FEE 
SCHEDULE, 8.61.601 HOURS, 
CREDITS, AND CARRY OVER, 8. 
61,604 NONCOMPLIANCE, 8.61. 
1202 APPLICATION PROCEDURE, 
8.61.1601 HOURS, CREDITS, 
AND CARRY OVER and 8.61.1604 
NONCOMPLIANCE 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
l. On November 16, 1987, the Board of Social Workers and 

Professional Counselors proposes to amend the above-stated 
rules. 

2. The proposed amendment of 8.61,402 and 8.61.403 will 
read as follows: (new matter underlined, deleted matter 
interlined) (full text of the rules is located at page 8-1669, 
Administrative Rules of Montana) 

"8,61.402 LICENSURE REQUIREMENTS FOR SOCIAL WORK (1) 
through (b) will remain the same." 

Auth: 37-22-201, MCA Imp: 37-22-102, 37-22-201, MCA 

•8.61.403 APPLICATION PROCEDURE FOR SOCIAL WORK (l) 
through (3) will remain the same." 

Auth: 37-22-201, MCA Imp: 37-22-301, MCA 

3. These amendments are being proposed because the Board 
wishes to distinguish the requirements for social workers and 
professional counselors by inserting "social work" and 
"professional counselors" where indicated, thereby eliminating 
any confusion that may be caused by the title of the Board, 

4. The proposed amendment of 8,61,404 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-1669 and 8-1670, 
Administrative Rules of Montana) 

"8.61.404 FEE SCHEDULE (l) through (3) will remain the 
same. 

(4) Renewal Fee fbaeea-e~-bieR"ial $i59v99 
~e~ewai~ (based on annual renewal) 

(5) and (6) will remain the same, 
(7) Retake Exam Fee 
Auth: 37-1-134, 37-22-201, AUTH Extension, Sec. 

78, L. 1987 Imp: 37-1-134, 37-22-302, MCA 

$120.00 

75.00" 
5~. 

19-10/15/87 MAR Notice No. 8-61-6 
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5. This amendment is being proposed to adjust the social 
work fee schedule t0 comply with the passage of HB334 (to 
annual renewal), and to reflect program area costs. 

6. Ti1e pr-oposed atr,endment of 8.61.601 will r-ead as 
follows: (new matt8r underlined, deleted matter interlined) 
(full text of the rule is located at page 8-1671, 
Administrative Rules of Montana) 

"8,61,601 HOURS, CREDITS, AND CARRY OVER (1) Each 
social work licensee of the board of social work examiners and 
professional counselors sha".l earn 20 clock hours --of 
~ccredited continuing social work education for- each year 
after 1985. Clock hours or contact hours shall be the actual 
number of hours during which instruction was given. 

(2) through (4) will remain the same. 
(5) Social work applicants licensed before July 1 of the 

renewal year will be required to fulfill the 20 hour 
requirement, Those licensed after July 1 are required to 
obtain one half of the 20 hour requirement; and those licensed 
after October 1, will not be required to obtain continuin_& 
education credits for renewal," 

Autb: 37 22-201, 37-23-201, MCA Imp: 37-22-102, 
37-23-201, MCA 

7. This amendment is bein6 proposed because the board 
wishes to distinguish the requirements for social workers and 
professional counselors by inserting "social work" and 
"professional counselors" where indicated, thereby eliminating 
any confusion that may be caused by the title of the board, 
Clarification is also needed regarding the treatment of 
applicants licensed in the middle of the renewal year 
pertaining to the continuing education requirement. The rule 
will be in harmony with ~tatutory amendments. 

8. The proposed amendment of 8.61.604 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-1672, 
Administrative Rules of Montana) 

"8,61.604 NONCOMPLIANCE (1) In the event that a 
licensed social worker shall fail to comply with these rules 
in any respect, the board shall promptly send a notice of 
noncompliance, The notice shall specify the nature of the 
noncompliance and state that unless the noncompliance is 
corrected or a request for a hearing before the boar~ is made 
within 30 days, the statement of noncompliance shall be a~ 

!ne~anee--ef--ttRprefea~~eRar--eenotte~ considered grounds for 
suspension or revocation." 

Auth: 37-23-201, MCA Imp: 37-23-2ll,MCA 

9. This amendment ls being proposed because it is 
necessary to make clear that noncompliance with board rules is 
gr-ounds for license suspension or revocation. 

MAR Notice No. 8-61-6 19-10/15/87 
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10. The proposed amendment of 8.61.1202 will l'ead as 
follows: (new matte!' underlined, deleted matter interlined) 
(full text of the rule is located at page 8-1674, 
Administrative Rules of Montana) 

•8.61.1202 APPLICATION PROCEDURE (l) 
seekin6 licensure as a professional counselor 
the board's official forms which may be obtained 
board office. 

(2) and (3) will remain the same." 
Auth: 37-22-201, l~CA Imp: 37-22-102, MCA 

Any person 
must apply on 

through the 

11. This amendment is being proposed because the board 
wishes to distinguish the requirements for social workers and 
profesaional counselors by inserting "social work" and 
"professional counselors" where indicated, thereby eliminating 
any confusion that may be caused by the title of the board. 

12. The proposed amendment of 8.61.1203 will read as 
follows: (new matter underlined, deleted matter interlinert) 
(full text of the rule is located ~t page 8-1674, 
Administrative Rules of Montana) 

•8.61.1203 FEE SCHEDULE (1) through (6) will remain the 
same~ 

(7) Retake Exam Fee 
Auth: 37-1-134, 37-23-103 

MCA 
Imp: 

$75.00" 
3'7-1-1~7-23-206, 

13. This amendment is being proposed because the board 
felt that the addition of the Retake Exam Pee in the fee 
schedule for Professional Counselors was necessary for 
clarification and to reflect program area costs. 

14. The proposed amendment of 8.61.1601 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-1677, 
Administrative Rules or Montana) 

"8.61.1601 HOURS, CREDIT8, AND CARRY OVER (1) through 
(3) will remain the same. 

(4) Professional counselors licensed before July of 
the renewal year will be required to fulfill the 20 hour 
requirement. Those licensed after July 1, are required to 
obt~tn one half of the 20 hour requirement; and those licensed 
after October 1, will not be required to obtain continuing 
education credits for renewal." 

Auth: 37-1-131, 37-23 103, MCA Imp: 37-23-101, 
37-23-103, 37-23-201, 37-23-205, MCA 

15. This amendment is oeing proposed because the board 
felt that clarification 1B needed regarding th~ treatment of 
applicants licensed in the middle of the renewal year 
pertaining to the continuing education requirements and to be 
in harmony with statutory amendments. 

19-10/15/87 MAR Notice No. S-61-6 
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16. The proposed amendment of 8.61.1604 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-1678, 
Administrative Rules of Montana) 

"8.61.1604 NONCOMPLIANCE (1) In the event that a 
licensed professional counselor shall fail to comply with 
these rules in any respect, the hoard shall promptly send a 
notice of noncompliance and state that unless the 
noncompliance is corrected or a request for a hearing before 
the board is made within 30 days, the statement of 
noncompliance shall be a~-!~e~anee-ef--~np~efeee~ona~--eon~~e~ 
considered grounds for suspension or revocation." 

Auth: 37-23 201, MCA Imp: 37-23-211, MCA 

17. This amendment is being proposed because it is 
necessary to make clear that noncompliance with board rules is 
grounds for license suspension or revocation, and should 
be clarified. 

18. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Social Work Examiners and Professional Counselors, 
1424 9th Avenue, Helena, Montana 59620, no later than November 
12, 1987. 

19. If a person who is directly affected by the proposed 
amendments wishes to express his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
comments he has to the Board of Social Work Examiners and 
Professional Counselors, 1424 9th Avenue, Helena, Montana 
59620, no later than November 12, 1987. 

20. If the Board receives requests for a public hearing 
on the proposed amendments from either 10% or 25, whichever is 
less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons being 
affected has been determined to be 25 based on the 250 
licensees in the state. 

BOARD OF SOCIAL WORK EXAMINERS 
AND PROFESSIONAL COUNSELORS 
PATRICK J. KELLY, CHAIRMAN 

Certified to the Secretary of State, October 5, 1987. 

Y~R Notice No. 8-61-6 19-10/15/87 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE TrlE BUILDING CODES BUREAU 

In the matter of the proposed 
amendments of rules pertaining 
to incorporation by reference 
of codes; extent of local pro­
grams; plumbing fixtures; per­
mits; standards; fees; and 
recreational vehicles 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENTS OF 8,70. 
101, 8.70.105, 8.70,202, 8. 
70.303, 8.70.304, 8.70.401, 
8.70.404, 8.70.407 and 8.70. 
501 PERTAINING TO BUILDING 
CODES 

1. On Monday, November 9, 1987, at 9:00a.m., a public 
hearing will be held in the downstairs conference room of the 
Department of Commerce building, 1424 9th Avenue, Helena, 
Montana, to consider the amendments of the above-stated rules. 

2. The proposed amendment of 8.70,101 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 8-1991 through 
8-1993, Administrative Rules of Montana) 

"8.70.101 INCORPORATION BY REFERENCE OF UNIFORM BUILDING 
~ (1) through (c) will remain the same. 

(d) Subsection (b) of section 304 of the Uniform 
Building Code, 1985 Edition, is amended to read as follows: 

Sec. 304,(b) Permit Fees, The fee for each permit shall 
be as set forth in Table No. 3-A. 

The determination of value or valuation under any of the 
provisions of this code shall be made by the building 
official. The value to be used in computing the building 
permit and building plan review fees shall be the total value 
of all construction work for which the permit is issued as 
well as all finish work, painting, roofing, electrical, 
plumbing, heating, air conditioning, elevators, 
fire-extinguishing systems and any other permanent equipment. 
When the building official is the state of Montana, acting 
through the department of commerce, building codes bureau, the 
value or valuation of a building or structure under any of the 
provisions of this code will be determined using the cost per 
square foot method of valuation and the cost per square foot 
figures for the type and quality of construction listed in the 
most current "Building Valuation Data" table published by 
"International Conference of Building Officials Building 
Standards" magazine, the trade magazine published by the 
International Conference of Building Officials, as modified by 
the regional modifiers set forth in said "Building Valuation 
Data" table. The building codes bureau may, fo~ public 
buildings or projects that exceed $25,000 in building value, 
use firm bids for establishing the bu1ld1n~ valuation as an 
alternative to using "Building Valuation Data table when such 
bids include all construction work associated with the 
building as described earlier in this section and the bidding 
process is determined as having been open and competitive. 

19-10/15/87 !1AR Notice No. 8-70-2 
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Valuation of projects may '<lso be based on firm total project 
contract amounts if the entire project is contracted and such 
contracts cover all constr~ction work associated with the 
buildino as described earlier in this section rovided this 
contracted valuation is less than 75 of the valuation as 
determined b use of "Buildin Valuation table, 
Valuation of remodel and or addition projects, where use of 
"Buildin~ Valuation Data" table is not appropriate, will be 
based on use or typical and reasonable construction costs. 
When only plan review fees are charged, the building valuation 
for determining fees will be based on the design 
professional's preliminary cost estimate, if such estimate is 
available or "Building Valuation Data" table, if such estimate 
is not available, As provided by in ~~ie ARM 8,70,208, local 
governments certified to enforce the state building code may 
establish their own permit fees. Local governments may also 
establish their own method of building valuation, 

(e) will remain the same. 
(2) As specified in section 50-60-102, MCA the building 

codes bureau may not enforce the state buiiding codes on 
residential buildinhS containing less than five dwelling units 
or their attached-to structures, any farm or ranch building, 
and any private garage or private storage structure used only 
for the owner's own use, or mines and buildipgs on mine 

ro ert re ulated under Title B2 cha ter 4 and sub ect to 
inspection under the Federal ine Safety and Health Act, 
Local governments that have made the state building codes 
applicable to the aforementioned buildings, except for mines 
and buildings on mine property regulated under Title 82, 
chapter 4, may enforce within their jurisdictional areas the 
state building code as adopted by the respective local 
government. 

(3) As specified in section 76-2-412(3), MCA, building 
codes which are not applicable to residential occupancies may 
not be applied to a community residential facility serving 
eight or fewer persons or to a day-care home serving 12 or 
fewer children, 

(4) Subsection (d) of section 2305 of the Uniform 
Building Code, 1985 Edition, requires that snow loads be 
determined by the building official, In areas of the state 
outside of certified local overnment urisdictions the 
design snow load shall meet or exceed the snow load ca culated 
in "Recommended Snow Loads for Montana Structures", March, 
1978, authored by department of civil engineering/engineering 
mechanics, Montana State University, The minimum snow load 
shall be 30 psf. 

(5) Subsection (a) of section 2907 of the Uniform 
Building Code, 1985 Edition, requires that footings and 
foundations shall extend below the frost line. In all areas 
of the state outside of certified local government 
jurisdictions, the minimum depth from finished grade to the 
bottom of footin s shall be .0 ft. for sin le stor wood and 
metal frame bu1ldings and ,0 ft, for multi story and rnasonrz 
buildings. Buildings located on highly expansive or unstable 
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soils may need engineered footings and foundation walls that 
extend below the minimum depths indicated above. 

-f2t (6) 
f3'* m 
t'~1 m fs'*m . 
Auth_: __ 50-60-203, MCA Imp: 50-60-103, 50-60-108, 

50-60-109, 50-60-203, MCA 

3. The bureau is proposing these amendments to the rule 
to provide reasonably uniform standards and requirements for 
construction, accurate calculation of building valuation for 
the purposes, and clarification of Uniform Building Code 
re~uirements affected by state law, 

4. The proposed amendment of 8.70.105 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at pages 8-1995 through 
8-1997, Administrative Rules of Montana) 

11 8.70.105 
MECHANICAL CODE 
the same. 

INCORPORATION BY REFERENCE OF UNIFORM 
( 1) and all subsections thereunder will remain 

(2) The building codes bureau may not enforce the 
uniform mechanical code on those buildin s exemoted from state 
building codes by section 50- 0-102, MCA. Local governments 
that have made the state building codes applicable to the 
exempted buildings, except for mines and buildings on mine 
property regulated under Title 82, Chapter 4, may enforce 
within their jurisdictional areas the unifot'm mechanical code 
as ado ted b the res active local overnment, 

3 As specified in section - 12 3 , MCA, mechanical 
codes which a~e not applicable to residential occupancies may 
not be applied to a community ~esidential facility serving 
eight or fewer persons or to a day-care home serving 12 or 
fewer children. 
-----f2t (4) .. . 

t31 m ... " 
Auth-; -50-60-203 ( 2), MCA Imp: 50-60-203 ( 1), MCA 

5. The bureau is proposing these amendments to the rule 
to provide clarification of Uniform Mechanical Code 
requirements affected by state law. 

6. The proposed amendment of 8. 70.202 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule is located at page 8-2011, 
Administrative Rules of Montana) 

"8.70.202 EXTENT OF LOCAL PROGRAMS (1) will remain the 
same. 

(2) Exceptions to permit re4~irem~nts listed in sections 
50-60-506(2) and 50-60-506(4), MCA, apply only to state 
plumbing permits, and certified local governments may issue 
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plumbing permits for such work in accordance with section 20.4 
of the uniform blumbint code." 

Auth: 50- 0-203, MCA Imp: 50-60-202, 50-60-301{1), 
(2), 50-60-302, MCA 

7. The bureau is proposing this amendment to the rule to 
provide clarification regarding application of a statutory 
permit exception to certified local government programs. 

8. The proposed amendment of 8.70.304 and 8.70.303 will 
read as follows: (new matter underlined, deleted matter 
interlined) (full text of the rule is located at page 8-2029 
and 8-2030, Administrative Rules of Montana) 

11 8.70.304 PLUMBING PERMITS (1) and (2) will remain the 
same" 

(3) listed in 
section 5 - 0 5 

clearing of stoppages, and repairing of 
valves, or fixtures, when such repairs do not involve or 
require the replacement or rearrangement of valves, pipes or 
fixtures. 

(4) In accordance with sections 1417(a) and (b) of the 
Safe Drinking Water Act amendments of 1986 (Public Law 
99 339), effective immediately, the use of solders and flux 
containin~ more than 0.2 percent lead and pipes and fittings 
containing more than 8 percent lead is prohibited in the 
installation and repair of residential or nonresidential 
plumbin~ connected to a public water supply system. 
-----f3 (5) ••. 

f41 m ... 
t51 ill .. ·" 
Auth_: __ 50-60-203, 50-60-501, MCA Imp: 50-60-201, 

50-60-504, MCA 

11 8.70.303 MINIMUM REQUIRED PLUMBING FIXTURES (See 
following two pages.)" 
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9, The bureau is proposing these amendments to the rules 
to provide reasonably uniform standards and requirements for 
plumbing, clarification of definition of plumbing, maintenance 
work and prohibition of high lead solders and pipe as required 
by federal law. 

10. The proposed amendment of 8,70.401, 8,70,404 and 
8.70.407 will read as follows: (new matter underlined, 
deleted matter interlined) (full text of the rules is located 
at pages 8-2041 through 8-2045, Administrative Rules of 
Montana) 

"8.70.401 NATIONAL ELECTRICAL CODE (1) The department 
of commerce, building codes bureau, hereby adopts and 
incorporates herein by reference the standards adopted by the 
national fire protection association for electrical 
installations on May !9 21, t9S3 1986, appearing in Pamphlet 
NFPA 70 *t9S41 (1987), under the title of National Electrical 
Code t9S4 1987. The National Electrical Code 1984 1987 is a 
nationally----recognized model code setting for~minimum 
standards and requirements for electrical installations. A 
copy of the National Electrical Code !98~ 1987 may be obtained 
from the Department of Commerce, Building Codes Bureau, 
Capitol Station, Helena, Montana 59620, at cost plus postage 
and handling. A copy may also be obtained by writing to the 
National Fire Protection Association, Batterymarch Park, 
Quincy, Massachusetts 02269." 

Auth: 50-60-203(1), (2), 50-60-603(2), MCA Imp: 
50-60-203, 50-60-601, 50-60-603, MCA 

"8.70.404 ELECTRICAL PERMIT (1) through (3) will remain 
the same. 

(4) Electrical permits on which the fees, as provided in 
ARM 8.70.407, are under $!99 $250 are valid for a period of 
one year from the date of issuance:- Extensions of up to one 
year may be granted on a case by case basis by the bureau for 
good cause provided such extension is requested prior to 
expiration of the permit and payment is made of the renewal 
fee. 
---- (5) will remain the same. 

(6) Only installation, alteration, or repair of 
electrical signal or communications equipment owned or 
operated by either a public utility or a city is exempt from 
permitting by section 50-60-602, MCA. "City" as referenced in 
section 50-60-602, MCA, shall be interpreted to include state 
and local governments. Lighting projects, except those owned 
and installed by a public utility, are not exempt from the 
re uirement to obtain an electrical ermit, 

The exception to permit requirements listed in 
section 50-60-602(2), MCA, for regularly employed maintenance 
personnel doing maintenance work on the business premises 
applies to personnel on the regular payroll rather than 
personnel under contract. Maintenance work includes ordinary 
and customary in-plant or on-site installations, modification, 
additions, or repairs which shall be limited to; relampin~ 

19-10/13/87 ~\R Notice No. 8-70-2 
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fixtures, replacing ballasts, trouble shooting motor controls 
replacing motors, breakers, magnetic starters, in a kind-for­
kind manner. Also included are connection of specific items 
or specialized equipment that can be directly connected to an 
existing branch circuit panel by means of factory installed 
leads, However, if a new circuit is required to operate the 
equipment, or if the size of the supply conductors need to be 
increased, this will be considered new work." 

Auth: 50-60-203, 50-60-603, MCA Imp: 50-60-603, 
50-60-604, MCA 

"8.70.407 ELECTRICAL INSPECTION FEES (l) The following 
is the schedule of electrical inspection fees: 

Type of Installation 
--temporary construction service 
--single-family dwellings or cabins 

(includes garage wired at the same 
time as house or cabin) 
100 to 300 amp service 
301 or more amp service 
*Fee includes maximum of three 
inspections. Additional in-
spections charged at requested 
electrical inspection rates. 

Permit Fee 
no separate charge 

130* 
200* 

--private property accessory buildings 
(garages, barns, sheds, etc.) 
up to 200 amp panel 
201 to 300 amp panel 
301 or more amp panel 

--multi-family dwellings (duplex through 12 

40 
100 
130 

units) ~e~-dwe%%~~~-~~~~ ~e• 100 per bldg* 
*Plus $40 per unit, up to and includ-
ing 12 units. For buildings contain-
ing more than 12 units, usc the 
commercial schedule that follows. 

--multi-farnil dwellin s (du lex throu h 
2 units -rewi~e or remade only -

per dwelling unit 
- interior rewire only or new addition 

to a home 
--change or service 
--mobile home installations (in a court) 
--mobile home installations (outside a court) 

*Fee includes only one inspection. 
Reinspections require new permit, 

--modular homes 
no basement 
with a basement and/or garage 

--mobile horne courts and/or ~ecreational 
vehicle parks (new, rewire, or addition) 
first 3 spaces f~e~-~~aee* (l-3 spaces) 
additional spaces over 3 spaces installed 
at the same time (per space) 

MAR Notice No. 8-70-2 
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--new service only (livestock well, 
irrigation well, etc,) 40 

--irrigation pumps or machines per unit 
(one pump and/or one pivot) 35 

--permit renewal fee ~ 
--all other installations (commercial, 

industrial, institutional, or for 
public use): 

Cost of Electrical Fee 
Installation 

$ 0 - $ 500 lli 
$ e 221 - $ 1,ooo $69 30 for lst $500 plus 

6.0% of balance of con­
struction cost 

$ 1,001 - $10,000 

$10,001 - $50,000 

$50,001 or more 

$60 for 1st $1,000 plus 
2.0% of balance of con­
struction cost 

$240 for 1st $10,000 plus 
.5% of balance of con­
struction cost 

$440 for lst $50,000 plus 
.3% of balance of con­
struction cost 

--temporary construction service (for 
commercial, industrial, institutional, 
or public use jobs only) 25 
NOTE: This additional $25 fee is 
required in addition to the above 
inspection fees if a temporary service 
will be used, and is to be paid at the 
same time as the regular permit fee 
before construction begins. 

(2) and (3) will remain the same." 
Auth: 50-60-604, MCA Imp: 50-60-604, 50-60-607, MCA 

11, The bureau is proposing these amendments to the 
rules to keep the state standard current with modern 
technology by adopting the latest available edition of the 
National Electrical Code and also to provide clarification of 
requirements for permitting, permit expiration, definition of 
electrical maintenance work and adoption of revisions to the 
electrical inspection fee schedule, 

12. The proposed amendment of 8.70.501 will read as 
follows: (new matter underlined, deleted matter interlined) 
(full text of the rule ·is located at page 8-2055, 
Administrative Rules of Montana) 

19-10/15/87 1-!AR Notice No. 8-70-2 
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"8,70.501 INCORPORATION BY REFERENCE OF NPPA 501C/ANSI 
A119.2 JTANDARD FOR RECREATIONAL VEHICLES (1) The building 
codes bureau of the department of commerce adopts and 
incorporates by reference herein the NPPA 501C/ANSI A119.2, 
Standards for Recreational Vehicles, i982 1987 Edition. The 
NFPA 501C/AN3I All9.2, Standard for Recreational Vehicles, 
i982 1987 Edition, is a nationally recognized model code for 
the COi1Str,lction of travel trailers, camping trailers, truck 
campers, ~nd mator ho~es. A copy of the NFPA 501C/ANSI 
A119.2, Standard for Recreational Vehicles !982 1987 Edition 
may be obtained from the Department of Commerce:--Building 
Codes Bureau, Capitol StAtion, 4elena, Montana 59620, at cost 
plus postage and handling. A copy may also be obtained 
by writing to the National Fire Protection Association, 
Batterymarcn Park, Quincy, Massachusetts 02269. 

(2) will remain the same." 
Auth: 50-60-401, MCA Imp: 50-60-401, MCA 

13. The bureau is proposing this amendment to the rule 
to keep the state standard current with modern technology by 
adopting the latest available edition of the Standards for 
Recreational Vehicles. 

14. Interested persons may submit their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views, and arguments may also be submitted to 
the Building Codes Bureau, Department of Commerce, Capitol 
Station, Helena, Montana 59620, no later than November 12, 
1987. 

l5. Raymond Brault of Helena, Montana, will preside over 
and conduct the hearing, 

BUILDING CODES BUREAU 
JAMES F. BROWN, BUREAU CHIEF 

Certified to the Secretary of State, October 5, 1987. 

MAR Notice No. 8-70-2 19-10/15/87 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BUILDING CODES BUREAU 

In the matte~ of the p~oposed 
amendment of a rule pertaining 
to applications 

NOTICE OF PROPOSED AMENDMENT 
OF 8.70.1401 APPLICATION FOR 
FIREWORKS WHOLESALER PERMIT 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Inte~ested Persons. 
1. On November 16, 1987, the Building Codes Bu~eau 

p~oposes to amend th~ above-stated ~ule. 
2. The p~oposed amendment of 8.70.1401 will read as 

follows: (new matter unde~lined, deleted matter inte~lined) 
(full text of the ~ule is located at page 8-2185, 
Administ~ative Rules of Montana) 

1'8.70.1401 APPLICATION FOR FIREWORKS WHOLESALER PERMIT 
(1) Applicants fo~ fireworks wholesaler pe~mits must 

submit an application form, p~escribed by the department, 
along with a $~~9~99 $55.00 application fee. 

(2) will remain the same." 
Auth: 50-37-104, MCA Imp: 50-37-104, MCA 

3. This amendment is being proposed because the fee was 
originally set at $110.00 anticipating a specific number of 
licensees. In ~eality the number of licensees has doubled the 
numbe~ anticipated. The~efore cost of administration is 
spread over more licensees and the fee per licensee is being 
reduced, 

4. IntP.rested persons may submit thei~ data, vtews or 
arguments concerning the proposed amendment in w~iting to the 
Building Codes Bureau, Department of Commerce, 1218 East Sixth 
Avenue, Helena, Montana 59620, no later than November 12, 
1987. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views or arguments 
orally or in writing at a public bearing, he must make written 
request for a hearing and submit this request along with any 
comments he has to the Building Codes Bureau, Department of 
Commerce, 1218 East Sixth Avenue, Helena, Montana 59620, no 
later than November 12, 1987. 

6. If the Bureau ~eceives requests for a public hearing 
on the proposed amendment from either 10% or 25, whicheve~ is 
less, of those persons who are dl.~ectly aff~cted by the 
proposed amendment, from the Administrative Code Committee of 
the legislature, r~om a gove~nmental agency or subdivision, or 
f~om an association having no less than 25 members who will be 
directly affected, a public hearing will be held at a later 

19-10/15/87 MAR Notice No. 8-70-3 
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date. Notice of the hearing will be published in the Montana 
Administrative Register. 

BUILDING CODES BUREAU 
W, JAMES KEMBEL, ADMINISTRATOR 

Certified to the Secretary of State, October 5, 1987. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF MILK CONTROL 

In the Matter of Proposals 
for a Statewide Pooling 
Arrangement With a Quota Plan 
as a Method of payment of 
Milk Producer Prices 

NOTICE OF PUBLIC HEARING ON 
A PROPOSED STATEWIDE POOLING 
ARRANGEMENT: POOLING RULES 

DOCKET #80-87 

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT (SECTION 
81-23-101, MCA, AND FOLLOWING) AND TO ALL INTERESTED 
PERSONS: 
1. On Friday, November 6, 1987 at 9:00a.m., or as soon 

thereafter as interested persons can be heard, a public 
hearing will be held in the Social Rehabilitation Services 
Auditorium at 111 Sanders, Helena, Montana. The hearing will 
continue at said place from day to day thereafter until all 
interested persons have had a fair opportunity to be heard and 
to submit data, views or arguments. 

2. The hearing will be held in response to separate 
petitions to promulgate new rules (Petitions) and supporting 
proposals submitted by Larry Kaufman, president of Montana 
Dairymen's Association and Edward P, Waldner, producer for 
Vita Rich Dairy, 

The petition submitted by Larry Kaufman was submitted on 
behalf of the Montana Dairy Association Board, Knute Kulbeck, 
owner of Vita Rich Dairy, and Jim Fleming of Equity Supply co. 
The petition submitted by Edward P. Waldner was submitted on 
behalf of himself, producers Larry E. VanDyke and Peter 
Alberda, and distributors Edward P, McHugh and Knute Kulbeck. 

3. The said petitions and attachments are too voluminous 
to reproduce or describe in detail in this notice. Copies of 
the documents mentioned in paragraph two (2) are available for 
inspection during regular business hours, at the offices of 
the Department of commerce, Milk Control Bureau, <Bureau), 
1520 East Sixth Avenue, Room 50, Helena, Montana 59620-0512. 
Copies will be provided upon request and payment of copying 
charges. Requests for copies should be made to the Department 
by visiting or writing the address given in this paragraph or 
by telephoning (406)444-2875. 

4. The petition submitted by M.D.A. asks the Board to 
adopt new rules calling for the pooling of the returns from 
all grade 'A' milk marketed by milk producers in Montana to, 
or through, distributors regulated under the authority of the 
State of Montana, under terms described in material submitted 
w1th and attached to said petition. 

The said petition also proposes that the distributors of 
pool monies to milk producers be made based on a quota 
arrangement which procedures are described in material 
submitted with and attached to the petition. 

19-10/15/87 MAR Notice No. 8-86-21 
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That petition also contemplates that additional 
housekeeping and adm~nistrative rules will need to be adopted 
or implemented by the Bureau. Such additional housekeeping 
rules and administrative rules. if any will be the subject of 
separate proceedings which will be separately noticed. 

The petition submitted by Edward P. Waldner provides for 
a provision to handle non-pool milk and the pooling of the 
revenue which would be generated from existing hauling rates 
from farm-to-plant to determine a uniform hauling charge to 
levy against each producer. 

5. The petitions were submitted pursuant to section 
81-23-302 and 2-4-315, MCA. The proceedings are contemplated 
in subsections 81-23-302 (14), MCA, in particular. 

6. The rationale given for the proposal submitted by 
Larry Kaufman is to ensure an adequate supply of milk and 
dairy products for all consumers. It is asserted that a 
statewide pool and quota plan would stabilize the marketing of 
milk in Montana by spreading the cost of surplus among all 
producers, rather than a few, thus ensuring the survival of 
more producers. 

The rationale for the proposal submitted by Edward P. 
Waldner is to put all handlers and others who deal in fluid 
milk and milk by-products on the same competitive footing. 
The intent of said petition is to increase producers take home 
pay slightly and to protect the supply of milk to individual 
or isolated pool milk processing plants by eliminating any 
advantage a dairy farmer might have by virtue of switching 
from his present plant or market to one that might have a 
lower hauling rate. 

7. Specific factors which the Board will take into 
consideration in these preceedings will include, but not be 
limited to, the following: 

A. Production and marketing practices which have 
historically prevailed statewide. (This is an express 
requirement of subsection 81-23-302 (14), MCA.) 

B. Possible impact of the proposal upon individual 
producers supplying individual distributor plants. 

c. Possible impact of the proposal upon the adequacy of 
the supply of milk within the state, 

o. Possible impact upon the quality of milk available to 
consumers. 

E. Possible impact upon wholesale and retail prices of 
milk. 

F. Possible impact upon the ability of Montana producers 
to supply Montana's market requirements. 

G. Whether the proposal will invite supplies of milk 
from neighboring states. 

H. Possible impacts upon the supplies of milk in 
individual plant pools, 

8. In its consideration on the merits of the Petition, 
the Board takes official n?tice as facts within its own 
knowledge of the following: 

MAR Notice No. 8-86-21 19-10/15/87 
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TABLE I 

Producer prices in adjacent and surrounding areas - July 1987. 

CLASS I CLASS II CLASS III BLEND 
PRICE PRICE PRICE PRICE 

oregon-washington $12.95 $11.29 $11.17 $11.86 
Puget Sound-Inland 12.85 11.29 11.17 11.79 
s.w.Idaho-E. Oregon 12.50 11.17 11.17 11.40 
Weatern Colorado 13.00 11.17 11.17 12.46 
Great Basin 12.90 11.17 11.17 12.04 
Eastern Colorado 13.73 11.17 11.17 12.65 
Lake Mead 12.60 11.19 11.17 12.01 
Rapid City 13.05 11.17 -. -- 12.23 
North Dakota 12.55 11.17 10.72 11.24 
Montana 13.78 11.25 9.57 12.14 

TABLE II 

Supplies of milk which are available in surrounding areas 
July 1987. 

CLASS I CLASS II CLASS III 
UTILIZATIO~ UTILIZATION UTILIZATION 

Oregon-Washington 
Puget Sound-Inland 
s.w. Idaho-E.Oregon 
Western Colorado 
Great Basin 
Eastern Colorado 
western North Dakota 

73,887,217 
83,764,096 
10,937.294 

6,748,000 
53,330,000 
53,104,000 

7,875,666 

21,690,941 
22,274,343 
6, 411,845 

627,000 
5,278,000 

16,924,000 
579,539 

99,076,249 
135,248,843 

45,964,033 
222,000 

73,640,000 
27,496,000 

3,224.117 

• indicates that Class II and III are combined 

TABLE III 

Blend prices that would have been paid producers under 
petitioners' proposal for August 1987. 

AT 3.50\ 
ACTUAL BLEND 
PRICE RC' OJ 

Black Hills Milk Prod. 
Clover Leaf Dairy 
Country Classic Dairies 
Equity Supply co. 
Meadow Gold Dairy 
Safeway Stores, Inc. 
Vita Rich Dairy 

Average of Plants 

19-10/15/87 

12.26 
13.23 
12.15 
12.39 
12.37 
12.58 
13.05 

12.36 

AT 3.50% 
ACTUAL BLEND 
POOLING 
PRICE RC'D: 

12.36 
12.36 
12.36 
12.36 
12.36 
12.36 
12.36 

12.36 

NET INCREASE 
QB DECREASE: 

.10 
-.87 

.21 
-.03 
-.01 
-.22 
-.69 

.oo 
~1AR Notice No. 8-86-21 
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TABLE IV 

Disparity of blend prices paid individual producers and 
differences in transportation rates for August 1987 include 
the following examples: 

BLEND PRICE 
PAID PER CWT 
BEFORE FREIGHT 

Black Hills Milk Prod. 
Clover Leaf Dairy 
Country Classic Dairies 
Equity Supply Co. 
Meadow Gold Dairy 
Safeway Stores, Inc. 
Vita Rich Dairy 

Average of Plants 

12.30 
13.16 
12.02 
12.10 
12.20 
12.38 
12.71 

12.20 

FARM-TO-PLANT 
HAUL CHARGED 
~'!: 

.86 

.79 

.74 

.38 

.83 

.65 
1.37 

-:so 

NET BLEND 
PRICE PAID 
PER CWT AFTER 
FREIGHT 

11.44 
12.37 
11.28 
11.72 
11.37 
11.73 
11.34 

11.40 

TABLE V 

Costs of transporting milk in ARM Rule 8.86.301 (9): 

DISTANCE IN MILES MAXIMUM FREIGHT ALLOWANCE 

25 to 50 $ .25 
51 to 75 .40 
76 to 100 .50 

101 to 150 .64 
151 to 200 .85 
201 to 250 1. 06 
251 to 300 1.28 
301 to 350 1.49 

The Board takes notice that more than 78% of the milk 
produced in the United States is paid for under one form of 
pooling arrangement or another. 

9. Interested persons may participate and present data, 
views or arguments pursuant to section 2-4-302, MCA, either 
orally or in writing at the hearing or by mailing the same to 
the Milk Control Bureau no later than November 16, 1987. 

10. Geoffrey Brazier, Esq., 1424 Ninth Avenue, Helena, 
Montana has been appointed as presiding officer and hearing 
examiner to preside over and conduct this hearing. However, 
the full Board will sit in convened session at the hearing. 

MAR Notice No. 8-86-21 19-10/15/87 
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11. Authority for the Board to take the action and adopt 
the rules as proposed is in section 81-23-302, MCA, Such 
rules if adopted in the form as proposed or in a modified 
form, will implement section 81-23-302(1)(14), MCA. 

MONTANA BOARD OF MILK CONTROL 
Curtis C, Cook, Chairman 

BY: 
William E. Ross, Bureau Chief 

Certified to the Secretary of State October 5, 1987. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE TH8 LOCAL GOVERNMENT ASSISTANCE DIVISION 

In t~e matte~ of the repeal of 
rules conce~ning the minimum 
contents of local subdivision 
regulations adopted under the 
Montana Subdivlsion and 
Platting Act 

1\0TICE OF PROPOSED REPEAL OF 
8.94.101; 8.94.201; 3.94.601 
through 8.94.605; 8.94,1001 
through 8,94,1008; 8.94. 
1401; 8.94.1801 through 8. 
1803; 8,94.2201; and 8.94, 
2601 BY LEGISLATIVE ACTION 

TO: All Interested Persons: 
1. On November 16, 1987, the Local Government Assistance 

Division will repeal the above-stated rules concerning the 
minimum contents of local subdivision regulations adopted 
under the Montana Subdivision and Platting Act. 

2, The rules to be repealed are located at pages 8-3251 
through 8-3382 of the Administrative Rules of Montana. 

3. The Local Government Assistance Division is repealing 
these rules as directed by the 1981 legislature in Section 1, 
Chapter 236, Laws of 1981, the text of which sets forth the 
reasons for repealing the rules. 

LOCAL GOVERNMENT ASSISTANCE 
DIVISION 

BY: 0 .J.li, .') ~'nf(1tl 
KE~H L. COLBO, DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, October 5, 1987, 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STI\TE OF MONTI\NA 

In the matter of the repeal 
of rules for the operation 
of postsecondary vocational­
technicRl ce"ters 

TO: All Interested Persons 

NOTICE OF PROPOSED 
REPEI\L OF RULES 
FOR THE OPERAriON 
OF POSTSECONDI\RY 
VOC~TIONAL-TECHNIC~L 
CENTERS 

NO PUBLIC HEI\RING 
CONTEMPL~TED 

1. On December 1, 1987, tne Superintendent of Puolic 
Instruction proposes to repeal rule,; concerning the 
operation of post~econdary vocational-technical centers. 
The Superintendent will repeal Chapter 43 of Title 10, 
Postsecondary Vocational Education. 

2. The rules pro~osed to be repealed are as follows: 

10.43.101 DEFINITIONS 
10.43.201 STUDENT FEES 
10.43.202 TUITION FOR POSTSECONDARY VOCATIONAL-TEC~NICAL 

EDUCATION CENTERS 
10.43.203 R8FUNDING OF TUITION 
10.43.204 REVIEW OF FEES, TUITION, AND CHARGES 
10.43. 301 UNIFORM GOVERNANCE AND 1.\0MHIIST:{ATIVE SYSTEM 

FOR POSTSECOND~RY CENTERS 
10.43.302 LOCAL ~DMINISTRATION 
10.43.401 INSTRUCTOR AND DIRECTOR QUALifiCATIONS 

AUTH: 20-7-301, MCA IMP: 20-16-101, MCA 

3. The 1987 Montana Legislature transferred aJthority 
for the operation of the vocati,:>nal-technical centers from 
the Suoerintendent :>f Public Instruction to the Board of: 
Regents. rnerefoc,., the SC!perintende.1t' s rules are being 
repealed. 

4. Interested partie3 may submit their data, views or 
arguments concerning the pcopo•ed repeal in writing to Gene 
Christiaanaen, ~ssistant Superint~ndent tor Vocational 
Education Ser~ices, Office of Public Instruction, State 
Capitol Room 106, Hele~a, Montana 59620, no l~ter than 
November 15, 1987. 

5. If a perso~ who is directly affected by ~he 
pro,;>osed repeal wi shea to express his data, views, ao1d 
arguments orallY or in writing at a ~ublic hearing, he must 
ma~e written request for a hearing and 3d~mit this request 
alor1g with any written cornme;1ts to Gene Christiaaasen, 
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~3sistant Suoerintendent, Office of Public Instruction, 
State Capito( Room 106, Hel9na, Montana 59620 no later than 
November 15, 1987. 

6. If the agency receives requests for a public 
hearin;:~ on the proposed adoption from either 10% or 25, 
whichewer is less of the persons who are directly affected 
by the proposed adoption; from the Administrative Code 
Committee of the Legislature; from a governmental 
sub<liilision or agency; or from an association having not 
less t:1an 25 membera who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Reqi.,t.er. 
Ten percent of those persons directly atrected has ueen 
determined to be more than 25 persons based on the number of 
administrators, teachers, and students in the postsecondary 
vocational-technical centers in Montana. 

enbright-----~-------------­

State Superintendent 

Certified to the Secretary of State, October 5, 1987. 
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BEfORE TBE SUPERINTENDENT 0? PUBLIC lNS~RUCTION 
OF IiiE S'rA'l'E Of ,'\OcHANA 

In the matter of the adoption 
of rules for the establishment 
of clearing Accounts in School 
Dlst.Clcts 

\'IOTICE OF PROPOSED 
ADOPtiON Of RULES 
FOR ESTABLISHMENT OF 
CLEARING ACCOUNTS 
FOR USE IN SC~OO~ 
DISTiUC'rS 

No Public Hea.cing 
Conr.emplated 

TO: All Interested Persons 

1. on December l, 1987, the Superintendent of Public 
Instruction proposes to adopt rules to establish "clearing" 
acco11nts, where expenditures are accumulated from various 
affected funds and a single warrant is drawn payable to the 
employee or vendor. These rulea will be placed in Chapter 
10 of Title lU, and the chapter will be re-named "Special 
hccounting Practice3." 

2. 'l'he proposed rules provide as follows: 

RULE I ESTABLISHMEN'r A single payroll or claims 
clearing-account may-be-established for elementary and high 
school districts. 

Auth: 20-9-220(2), MCA IMP: 20-9-220, MCA 

RULE II EXPENDI·rURFS The monthly expenditures 
recorded in each fund must equal the amount to be 
transferred to the clearing accounts. The county treasurer 
must be notified by letter of the monthly transfers to be 
made along with a list of warrants written or a duplicate of 
each warrant. 

Auth: 20-9-220(2), MCA IMP: 20-9-220, MCA 

RULE III REPORTS Reports must be prepared that 
supp~the amounts transferred from each fund to the 
clearing account. The reportlsl must provide a trail that 
identifies the fund(sl, appropriation item<sJ charged and 
the claim(sJ or invoice(sJ being paid for each warrant 
issued from the clearing account. Such reports will meet 
the requirements of 20-9-221(1), MCA. 

~uth: 20-9-220(21, MCA 

RULE IV WARRANTS 
account mu~equal~he 
the clearing accounts. 
immediately following 
treasurer of the amounts 

19-10!15/87 

IMP: 20-9-220, MCA 

Warrants issued from the clearing 
total of the amounts transferred to 

The warrants should be issued 
the notification to the county 
to be transferred from each fund. 
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P.ULh; 20-9-220 ( 2 ). ' MCJ., iMP: 20-9-220, MCA 

dU~E J R~CONClLIAriON The clearing accounts shall be 
reconci"Ied--eaCh--month:-- Tne total -of the warrants 
outscanding ahall equal the cash remaining in each clearing 
account. 4n exception may be necessary for quarterly 
pajroll obligations not yet paid. 

Auth: 20-9-220121, MCA IMP: 20-9-220, MCA 

RULE VI lN3UFFIClENT CASH AVAlLAB"E If the sum of the 
cash -ava_i_i,-ble -rn--illbudgeted funds- of the < district is 
insurficient to finance the transfers to the clearing 
accoun~s, a warrant must be issued from the depleted 
budgeted iund{s) for transfer to che clearing account.;. 
1hi.; transfer warrant must be registered by the county 
treasurer a.; outlined in 20-9-21218), MCA. As an' 
al~ernative, che district may issue revenue anticipation 
note,;; through the Economic Development Board of the 
Department of Commerce. In addition, Section 7-6-2701. MCA 
allows count>es to invest in the registered warrants of 
scnool d1stricts. 

Auth: 20-9-220(2). MCA lMP: 20-9-220, MCA 

RULE VII TRANSFERS Transfers cannot be made from non­
budgeced-Iunds-in-excess of the cash available. 

Auth: 20-9-22U<2), MCA IMP: 20-9-220, MCA 

RuL.E VIII VOIDED lfl!I.RRAN'l'S If a ~<arrant is 
subsequently- voided-,-~the -warrant must be deleted from the 
payroll or claims accounts' outstanding warrant list and the 
ca"h returned to t:he fund\ .s J which had originally 
transferred the money. The appropriate expenditure account 
ohould be credited in these funds. 

Aut11: 20-9·-220(2), MCA IMP: 20--9-220, MCA 

RuLE Ill INTEREST 8ARNEO As warrants are written at 
the same-tirne-ttle--monies-are-'transferred, there will be very 
little, if any, money in the clearing accounts. nowever, 
interest earned on the investment of money in th·e payroll 
and claims clearing accounts cannot be deposited to the 
dCcounts. Agency accounts such as these cannot e~~n 
revenue. 'l'he interest earned is distributed back to the 
funds from which the money is drawn. 

AUth: 20-9-220(2), MCA IMP: 20-9-220, MCA 

3. Local government expenditures are often financed 
through several tunds. In order to avoid the issuance of 
numerous warrants to a single claimant, state law and 
governmental accounting standards allow the establishment of 
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clearing accounts, where expenditures are accumulated from 
various affected funds and a single warrant is drawn payable 
to the employee or vendor. The 1987 Montana ;,egislature 
gave to the Superintendent of Public Instruction the 
authority to adopt rules for the implementation of clearing 
account procedures in conjunction with Section 22-7-504, 
MCA, wh1ch authorizes the Department of Commerce to 
prescribe the accounting methods for school districts. 

4. Interested parties may submit their data, views or 
ar9uments concerning the proposed rules ln writing to Gen.;, 
Christiaansen, Assiatant .;uperintendent for Administrative 
Servicea, Office of Publ1c Instruction, State Capitol Room 
106, Helena, Montana 59620, no later than November 15, 
1987. 

5. If a person who is directly affected by the 
proposed adoptton wishes to express his data, views, and 
arguments orally or in writing at a public hearing, he must 
make wr<tten request for a hearing anj submit this request 
along with any written comrnent3 to Gene Christiaansen, 
Assistant Superintendent, Office of Public Instruction, 
State Capitol Room 106, !lelena, Montana 59620, no later 
than November 15, 1987. 

6. If the ag2ncy receive3 requests for a public 
hearing on the proposed adoption from either 10 percent or 
25, wh1chever is less of the persons who are directly 
affected oy the proposed adoption; from the Administrative 
Code Committee of the Legislature; from a governmental 
subd"vision or agency; or from an association having not 
less than 25 members who ~ill be directly affected, a 
hearing will be neld at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. 
Ten percent of thoae :;>ersons directly affected has been 
determined to be more than 25 persons based on the number of 
school d1stric~s in the state of Montana. 

BY #~~ · --~ ----------
Ed Ai?j~~--
State Superintende~t 

Cer~ifted to the Secretary of State, October 5, 1987. 
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BEFORE THE DEPARTMENT OF JUSTICE 

OF THE STATE OF MONTANA 

In the Matter of the Repeal 
of Rules 23.3.301, 23.3.302, 
23.3.303, 23.3.304, 23.3.305, 
23.3.306, 23.3.307, 23.3.311, 
23.3.412, 23.3.413, 23.3.414, 
and 23.3.415, Highway Patrol ) 
Qualifications and Procedures.) 

TO: All Interested Persons. 

NOTICE OF PROPOSED REPEAL 
OF OUTDATED AND UNNECESSARY 
RULES CONCERNING THE 
HIGHWAY PATROL 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On December 10, 1987, the department of justice 
proposes to repeal rules 23.3.301, 23.3.302, 23.3.303, 
23.3.304, 23.3.305, 23.3.306, 23.3.307, and 23.3.311, 
concerning qualifications for highway patrol officers, and 
23.3.412, 23.3.413, 23.3.414, and 23.3.415, concerning highway 
patrol procedures regarding abandoned vehicles 1 aircraft 
landings on highways, confidentiality of chemical tests, and 
blocking highways. 

2. The rules proposed to be repealed are on pages 23-151 
to 23-156 and 23-178 to 23-179 of the Administrative Rules of 
Montana. 

3. The agency proposes to repeal these rules. The repeal 
is necessary because the rules are unnecessary, outdated, and 
do not conform to current law. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed repeal in writing to Kathy 
Seeley, Assistant Attorney General, 215 North Sanders, Helena, 
Montana 59620-1401, no later than December 1, 1987. 

5. If a person who is directly affected by the proposed 
repeal wishes to express his data, views, and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Kathy Seeley, Assistant Attorney General, 
215 North Sanders, Helena, Montana 59620-1401, no later than 
December 1, 1987. 

6. If the agency receives requests for a public hearing 
on the proposed repeal from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
repeal; from the administrative code cornrni ttee of the 
legislature; from a governmental agency; or from an association 
having not less than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of the persons directly affected has been determined to 
be over 25 persons based on the thousands of persons who drive 
on the highways of this state and the thousands of persons 
eligible to apply for positions as highway patrol officers. 
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7. The authority of the department 
is based on section 44-1-103, MCA. 

Certified to the Secretary of State, October~~ 1987. 

19-10/15/87 MAR Notice No. 23-3-28 



-1750-

BEFORE THE DE!'?PT~ENT OF REVENUE 
OF THE S'"ATE OF MONTP..NA 

IN THE ~!I'.TTEP OF THE I'.DOPTION) 
oi Rule I relating to Small ) 
Business LiabiLity Funds. ) 

) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING on 
the PROPOS~D ADOPTION of Rule 
I relating to Small Business 
Liability Funds. 

l. On November 24, 1987, at 1:30 p.m., a public hearing 
will be held in the Fourth Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the adoption of rule 
I, relating to Small Business Liability Funds. 

2. The proposed rule I does not repl~ce or modify any sec­
tion currently found in the Administrative Rules of Montana. 

3. The rul<J as proposed to be adopted provides as follows: 

RULE I SMALL BUSINESS LIABILITY FUNDS (1) Tax deductible 
administrative costs as provided by 15-30-127 (2) and 
15-31-117 ( 2 I , MCA are limited to those that are allowable under 
the Internal Revenue Code and are ordinary and necessary costs 
directlv connected with or pertainiPg to the management or main­
tenance of the principal of the fupd. 

(2) Administrative costs are tax deductible by: 
(a) a cash basis taxpayer in the year they are paid; or 
(b) an accrual basis taxpayer in the tax year in which the 

accrual is made. 
(3) Contributions to and administrative costs of an inde­

pendent liability fund shall be reductions of income in arriving 
at Montana adiusted gross income. 

(4) Upon termination of the independent liability fund the 
trustee shall file with the department information returns (fed­
eral form 109q or Montana form 1-A). The returns must provide 
the amount of any distribution, to whom the distribution was 
made and the calendar year of the distribution for any distribu­
tion made from the principal or income of the fund. AUTH, 
15-30-305 l"CA; Auth Extension Sec. 20. Ch. 564, L. 1987, Eff. 
4/20/87; IMP, 15-30-107, 15-30-127, 15-31-117 and 15-31-118 MCA. 

4. The Department is proposing rule I to clarify what costs 
qualify as tax deductible administrative costs. It explains how 
these costs and contributions to the fund are to be deducted on 
a tax return. This clarification is needed to insure uni~orm 
treatment of the cost and contributions when they are deducted. 
Clarification is also provided concerning the duties and respon­
sibilities of a trustee upon termination of a fund to insure 
that taxable disbursements from a fund are properly reported to 
the Department. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 
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Office of Legal Affairs 
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Helena, Montana 59620 
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no later than November 27, 1987. 
6. R. Bruce McGinnis, Tax Counsel, Department of Revenue, 

Office of Legal Affairs, has been designated to preside over and 
conduct the hearing. 

Certified to Secretary of State 10/5/87. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE S~ATE OF MONTANA 

IN THE MATTER OF THE AMEND­
MENT of ARM 42.15.311 and 
42.17.103 relating to With­
holding from Retirement Plan 
Benefits. 

TO: All Interested Persons: 

NOTICE OF EXTENSION OF TIME 
FOR COMMENT PERIOD to ARM 
42.15.311 and 42.17.103 
relating to Withholding 
Retirement Plan Benefits. 

1. On September 24, 1987, at 9:30a.m., a public hearing 
was held in Room 212 of the Department of Justice Building, 
Corner of Sanders and Sixth Avenue, at Helena, Montana, to con­
sider the amendments of ARM 42.15.311 and 42.17.103 relating to 
withholding from retirement plan benefits. 

2. The American Council of Life Insurance, through its 
attorneys, Phillip E. Stano and Thomas K. Hopgood, requested the 
comment period be extended beyond September 28, 1987. The rea­
son for this request "as to allow the ACLI task force to address 
the notice aspect and prepare a response to the proposed rules. 
This task force will be meeting in Washington D.C. on October 8 
and 9, 1987. 

3. Good cause appearing, the department will extend the 
period to receive written comments, data or arguments pertaining 
to these rules to October 23, 1987. 

4. Interested parties may submit their data, views, or 
arguments in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 23, 1987. 

Certified to Secretary of State 10/5/87. 

MAR ~otice No. 42-2-368 19-10/15/87 



-1753-

BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the arrenclnent 
of rules pertaining to the 
conduct of certain specific 
elections by mail ballot 

TO: All Interested Persons 

NOTICE OF PROPOSED AMEND­
MENTS TO RULES NUMBERED 
44.9.202, 44.9.203, 44.9. 
309, 44.9.312 RELATING TO 
PROCEDURES FOR CONDUCTING 
ELECTIONS BY MAIL BALLOT 

NO PUBLIC HEARING CONTEMPLATED 

1. On Nove.mber 14, 1987, the Secretary of State proposes 
to amend rules numbered 44.9.202, 44.9.203, 44.9.309 and 
44.9.312 to add specific requirements for school districts 
using the mail ballot option for their elections. 

2. The rules as proposed to be amended provide as 
follows: 

AUTH: 13-19-105, MCA IMP: 13-19-205, MCA 

44.9.203 WRITTEN TIMETABLE SPECIFICATIONS (1) The 
electfon admin1strator shall prepare a written timetable for 
the conduct of the mail ballot election. The timetable shall 
be in check-off form. It may contain additional activities and 
may be arranged in a different chronological order but other­
wise shall be in substantially the following form: 
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PRECEDING 
ELECTION 

CALENDAR 
DATE 

----------
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ACTIVITY 

Initial conversations with parties 
involved including postal officials, 
your staff, and officials of the 
jurisdiction. 
Written plan prepared. 
Copy of written plan to governing 
body. 
Last day for governing body to opt 
out. 
Submission of written plan 
secretary of state's office. 
Approval by secretary of state. 
Ordering of ballot envelopes. 
Layout ballot. 

to 

Materials to printer (including 
instructions to voters). 
Publish notice specifying close of 
registration as provided by 13-2-
301 (b). 
Close of registration as provided by 
13-2-301(a). 
Notification of news media. 
Pw~~~8R Ret~ee e~ e~eet~eR as ~Pe~~QeQ 
~y +3-+-lH:lH3h 
Complete arrangements for addressing 
envelopes. 
Labels of eligible electors• names and 
addresses prepared and proofed. 
Work space organized with individual 
process areas labeled and all supplies 
such as mail trays in place. 
Poll books prepared. 
All logs and necessary forms prepared, 
Receipt of ballot and other printed 
material from printer. 
Notify post office 
mailing date. 

of projected 

Preparation of mail ballot packets for 
mailing. 
Ballots mailed. 
Extra personnel 
Extra personnel 
Begin initial 
natures. 

hired, if any. 
trained, if any. 
verification of 

Last day for a 
electors by mail. 
Election day, 

notification 

sig-

of 

AUTH: Sec. 13-19-105, MCA IMP: 13-19-205, MCA 
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44.9.309 PROCEDURES FOR TRANSPORTING BALLOTS (1) Whenever 
the mail ballot option 1s used, ballots may need to be 
transported from places of deposit eF to and from the post 
officeT, or in the instance of school dfstrict elections, con­
ducted by the school d1strict clerk (election adm1nistratorl, 
to and from the county election administrator. 

(2) and (3) remain the same. 

AUTH: Sec. 13-19-105, MCA IMP: 13-19-205, MCA 

44.9.312 SIGNATURE VERIFICATION PROCEDURE (1) For the 
purpose of school district elect1ons conducted by the school 
district clerk (election administrator) signature veriflcation 
shall be conducted by the county election administrator. 
This is accomplished as follows: 

(a) arrangements shall be made by the school district 
clerk (election admin1stratorl for the transport of ballots to 
and from the county election administrator for signature verl­
fication in compliance with ARM 44.9.309 and 44.9.310; 

(b) unopened return/verificat1on envelopes shall be 
counted b the school d1strict clerk (election adm1nistratorJ 
p ace ranspor oxes an he num er o return verffrCatrOO 
envelopes recorded on the ballot transport logs which are to be 
sealed inside the transport boxesi 

(c) the county elect1on administrator shall break the 
seal on the transport boxes and verify signatures on the return 
ver1ficat1on envelopes· 

(d) the county e±ection administrator shall record on the 
transport box lo s the number of signatures verified as val1d 

e num er o hose not va i ated. such numbers must bal-

the same but shall be renumbered (2) 

AUTH: Sec, 13-19-105 1 11CA IMP: 13-19-205, HCA 
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3. The Secretary of state proposes to amend rules 
numbered 44.9.202, 44.9.203, 44.9.309 and 44,9.312 because 
Chapter 10, Laws of 1987 added school districts to the list of 
jurisdictions having the authority to use the mail ballot 
option. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed amendments in writing to: 

Marian Campbell, Elections Deputy 
Secretary of State 
Room 225, State Capitol 
Helena, MT 59620 

no later than November 12, 1987, 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Marian Campbell at the above add~ess 
no later than November 12, 1987. 

6. If the agency receives requests for a public hearing 
on the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or 
from an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register, Ten percent of those persons directly 
affected has been determined to be 60. 

Dated this 1st day of October, 1987 

-
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHARILITATION SERVICES OF 'J'll}: 

STATE C'F M0NTANA 

In the matter of the amend­
ment of Rules 46.13.301 and 
46.13.502 and adoption of 
Rule I pertaining to estab­
lishment of a Percentage of 
Income Plan (PIP) in Ravalli 
County 

TO: All Interested Persons 

NOTICE OF' PUBLIC HEARING OE 
THE PROPOSED AMENDMENT OF 
RULES 46.13.301 AND 
46.1::.502 AND ADOPTION OF 
RULE I PERTAINING TO ESTAP.­
I.ISHMENT OF A PERCENTAGE ()F 
INCOME PLAN (PIP) IN 
RAVALLI COUNTY 

1. On November 12, 1987, at 9:00a.m., a public hearing 
will be held in the auditorium of the social and Rehabilita­
tion Services Building, 111 sanders, Helena, Montana, to 
consider the proposed amendment of Rules 46.13.301 ~nd 
46.13.502 and adoption of Rule I pertaining to establishment 
of a Percentage of Income Plan (PIP) in Ravalli County. 

2. The rules proposed to be amended provide as follows: 

46.13.301 DEFINITIONS 9F-H9HSBH9~B 

(1) Fineneie±--e±i~iai±i~y--atanea~ee---e~e--im~iementee 
~fi~e~~heut-~he--a~ete--end--a~e--e~~iiea-te--e~~±ieanta-en-the 
baeie-e£-he~eehe±ee~ 

i~• A "household" consists of all individuals who share 
a single primary heating source and who live in a single 
shelter or rental unit. 

(aa) An unborn child may not be counted as a member of 
the household. 

(2) "PIP household" means a household in Ravalli county 
which utilizes the Montana Power Compan.l._.!or primary home 
energy needs and which does not have these costs included in 
its rent. ~ 
~~-(-3_)_ "Co-payment" means the percentage of the PIP house­
hold's income that the household is required to pay each month 
toward the household's heating bill for the purpose of obtain­
ing LIEAP benefits. 

~-rrearage" means the outstanding balance ~-f the PIP 
household's energy bill at the start (October 1) 9_f each pro­
gram year.:. 

(5) "Default" means the non-payment of a PIP co-J2.<1Yment. 
(6) "Cure" means a PIP household's retroactive 00.::12_~ 

ment for the preceeding month. 
(7) "weather normalized" means a consideration of the 

difference of yearly temperature experienced w_~_tb_in <t given 

~ 
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4 6. 13. 502 SUPPLEMENTAL ASSISTANCE Subsections ( 1) 
through (1) (b) remain the same. 

(2) A li_mited fund wj ll be availuble from which s~ 
mental grants can be maclP to P~.!:__households. Apf:llications for 
emerge_!?_9' ___ funds will be require~ 

Ia) Recipients of PIP supp~emental grants are ineligible 
to receive other LIEAP supplemental assistance. 

(h) PIP suppleme_ntal grants are made directly to the 
~tility and are considered to be a household payment. 

(c) PIP supplemental grants will be_ made to households 
~xperiencing loss of employment or verifiable medical expense? 
which lead to an inability to mee_t the required monthly co­
payment. 

(d) In case of shortage of funds, priorities and re­
strictions~ include, but are not limited to, households 
with: - -
-----(i) young children; 

(ii) elderlv; or 
(iii) household memberls) experiencing a medical emergen­

_sy_,_ 
(e) The amount of any single PIP supplemental grant will 

not <=X_ceed the amount of one single PIP co-J2.'1X."'_ent. 

AUTH: Sec. 53-2-201 MCA 
IMP: Sec. 53-2-201 MCA 

3. The rule proposed to be adopted provides as follows: 

RULE I PERCENTAGE OF INCOME PI.AN (PIP) (1) The 50th 
Montana legislature directed that the department implement a 
pilot percentage of income plan (PIP) for LIEAP. 

(2) Under the PIP demonstration project, PIP households 
in Ravalli county will be required to make equal, regular 
monthly payments toward their home energy bills, based upon a 
percentage of their income. In exchange for those percentage 
of income payments, the PIP household will be provided LIEAP 
benefits. Households defined as PIP households must partici­
pate in PIP. 

(a) For purposes of the PIP, these equal, regular month­
ly payments will be called "co-payments". 

(b) PIP co-payments will be spread out over 12 months so 
that PIP households will make regular monthly payments which 
will be lower than actual bills during the high use winter 
months. 

(3) The co-payment matrix for the PIP project is as fol-
lows: 
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MONTANA POWER COMPANY (HPC) - TO_TAL ENERGY SUPPLIER 

Number in -- Income --
Hous~hold $0-$2500 $2501-$4800 $4801-$7600 $7601-$9200 $9201+ 

8, 7% 6.87 ~.1% 5.7% N/A 
8.7% 6.7% 6.0% 5.5% 4.7% 

3 8.6% 6.6% 6.0% 5,57, 4.7% 
4 8.6% 6.6% 5.9% 5.3% 4.6% 
5 8.5% 6.5% s.n 5.37 4.6% 
6+ B.U 6.5% 5.8% 5.3% 4.6% 

SECONDARY HEAT SOURCE OTHER THAN MPC 

Number in -- IncoiJie --
Household $0-$2500 $2501-$4800 $4801-$7600 $7601-$9200 $9201+ 

4.3% 4.n 6,1% 3.8% N/A 
4.37, 4.67 4.!% 3.8% 3.5% 
4.3% 4.6% 4.17- 3.8% 3.5% 

4 4.37 4.H 4. 1% 3. 77, 3.5% 
5 4.3% 4.5% 4.n 3. 7% 3.5% 
6+ 4.3~ 4.5% 4.1% 3. 7% 3.5% 

(4) The payment for the monthly difference between the 
co-payment amount and the actual bill will be made to the 
utility by the department after the PIP household pays its 
co-payment. 

(5) Income eligibility will be e5tablished in accordance 
with the regular rules for LIEAP except that a PIP household 
experiencing a significant decreas~ in income may have their 
co-payment redetermined one time during each program year. 

(a) A PJP household's accumulated "pre-PIP" arrearagRs 
will be amortized and forgiven with one-half of the house­
hold's accunllllated arrear ages fo~g.i ven each program year. 

(i) PIP households failir.g to maintain their obliga­
tions under the PJP will not obtain arreardge forgiveness for 
the period in which the default occurred unless the default is 
cursd. 

(b) PIP households whose yearly co-payment amounts 
excePd their annual energy biJls will not receive LIEAP 
payments. 

(i) These households may receive emergency benefits And 
arrearage forgivPness if they have pai<l their co-payments, 

(c) Households applyina after the start of the program 
year must pay co-payments for all of the prior months in the 
program year before receiving PIP benPfits. 

(d) A PIP household removed frcn: LIEAP ~or uncured 
defaults in a prior program vear will nnce again be eligible 
for .LIE!IP only if they pay the tlicJher of the co-paymer·t. or 
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their actual utility bill for all months the household 
retained utility service and a co-payment was not made. 

(6) A conservation incentive cap on PIP benefits will be 
administered as follows: 

(a) PIP reimbursement for consumption will be limited to 
a level equal to consumption at the service address in the 
immediately preceding LIEAP program year plus 15 percent. 
Usage wil 1 be weather-normalized in determining whether the 
cap has been exceeded. 

(b) A PIP household may be exempt from the consumption 
cap under the following circumstances: 

(i) the household size increases; 
(ii) the household's wage earner(s) experience a serious 

illness which results in a decrease in income; 
(iii) the consumption is beyond the household's ability 

to control; or 
(iv) the household's housing has been condemned or has 

housing code violations that adversely affect energy consump­
tion. 

(c) The department will determine at the year's end 
whether the cap on usage was exceeded. The billing for any 
excess will be the responsibility of the household to pay and 
must be paid by the end of the next program year. 

( 7) A default on a co-payment will result in no LIEAP 
payment to the utility for the affected month. 

(a) A PIP household has one month to cure a co-payment 
default. 

(i) Cure of a co-payment default places the household 
in the same condition as though no default had occurred. 

(ii) Households which fail to cure two co-payment 
defaults will be removed from PIP for the remainder of the 
program year. 

(iii) Each missed co-payment is considered to be a 
separate co-payment default subject to possible future cure. 

AUTH: Sec. 53-2-201 MCA 
IMP: Sec. 53-2-201 MCA 

3. The department was directed by the 1987 legislature 
to implement a pilot percentage of income plan (PIP) for LIEAP 
within tJ1e next biennium and to report to the next legislature 
the feasibility of adopting such a system statewide. There­
fore, the department has determined that a pilot PIP program 
will be tested on a demonstration basis in Ravalli County. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
of Legal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, Montana 59604, no later than 
November 12, 1987. 
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5. The Office of Legal Affairs, Department of Social 
and Rehabi1i tat ion Services has been designated to preside 
over and conduct the hearing.~ j 

h Dire or, Soci 
tion Services 

Certified to the Secretary of State _,Q"'-"~"""="--'=.,_..:~,.4~---' 1987. 
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BF:FC'PF. 'l'f!F DFPl\RTMENT OF SOCIAL 
AND RETP.RILITATION SERVICES m· THF 

STATF. CF MONTANA 

In the D•o tter of the amend­
ment of Rule 46.12.504 
pertaining to inpatient 
hospital services, require­
ntents 

TO: All Interest~a Persons 

NO'l'J CE OF PUf\LIC HEARING ON 
THE PROPOSED AMYNDMENT OF 
RULE 46.12.504 PERTAINING 
TO INPATIENT HOSPITAL 
SERVICES, REQUIRE~!E:NTS 

1. On November 4, 1987, at 11:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita­
tion Services Building, 111 sanders, Helena, Montana, to con­
sider the proposed amendment of Rule 46.12. 504 pertaining to 
inpatient hospital services, requirements. 

2. The rule as proposed to be amended provides as fol­
lows: 

46.12. 504 INPATJENT HOSPn'AL SERVIC~ES, REQUIREMENTS 
Subsections (1) through (3) (a) remain the same. 
(i) For persons eligible for or who have applied for 

medicaid benefits prior to hospitalization, the provider must 
obtain authorization for each admission afte--~eft~~h--ef--e~ay 
from the department or its designee fe~--eaeH--aeM~ee~eft prior 
to or during the hospitalization; 

( ii) Hospitals or hospital __ units not reimbursed under 
the prospective payment system by medicaid must also obtain 
authorization for the entire length of stay for each admission 
if the stay exceeds the initial auth6rization. This 
authorization must be obta~ned dur~ng the hosp~tal~zat~on. 
---Subsechons (3) (a) (ii) through 14) (b) remain the same. 
Subsections (3) (a) (ii) and (iii) will be rebategorized as 
(3) (a) (iii) and (iv), respectively. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-141 MCA 

3. The Department recently amended the reimbursement 
method for certain inpatient hospital services from a retro­
spective cost-based syst.P.m to a prospective payment system. 
The prospective payment system is designed to reimburse a 
fixed amount per discharge with little consideration to the 
actual length of stay. Therefore, the Department has deter­
mined that the requirement for continued length of stay 
authorization for hospitals reimbursed prospectively is 
unnecessary. It is the Department's intent to review long 
lengths of stay for these affected hospitals retroactively. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to the Office 
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of Legal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, Montana 59604, no later than 
November 12, 1987. 

5. The Office of J,egal Affairs, Departmenl of Social 
and Fehabili tation Services has been designated to preside 
over and conduct the hearing. 1 

I ' ' 1/ 
-1 I 

.(__,-, _,- - ,_ ,cp, _,_ ' - ,__4_: ,..'---.---:-.---.-~;-;-,--
Director, Social and Rehabilita­

tion Services 

Certified to the secretary of State ' 1987. 
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BEFORE THE DEPARTMEN'l' OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amend­
ment of Rule 46.12.3803 
pertaining to medically 
needy income standards 

NOTICE OF THE PUBLIC HEAR­
ING ON THE PROPOSED AMEND­
MENT OF RULE 46.12.3803 
PERTAINING TO MEDICALLY 
NEEDY INCONE STANDARDS 

TO: All Interested Persons 

1. On November 4, 1987, at 9:00 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilita­
tion Services Building, 111 Sanders, Helena, Montana, to con­
sider the proposed amendment of Rule 46.12.3803 pertaining to 
medically needy income standards. 

2. The rule as proposed to be amended provides as fol-
lows: 

46.12.3803 MEDICALLY NEEDY INCOME STANDARDS (1) To be 
eligible for medically needy assistance, SSI and AFDC-related 
persons and families must ~e~-ft&¥e-£e~~~-~~-~~ 
ei-~ke-£~~~-~~~~~-r~~~~-~~~~--r~le-eesee 
Hre~-iaM4iy-~4~e~--~@-~~~-~~-~~-ie~ 
~he-Maifl~e~eflee-~-~~-~--~~~~-~~-effie~fl~e-s~a~ee 
a~e-~fte~Ms~ve-ei-a-efie~~er-eel~~e~4e"~ meet: 

(a) non-financial criteria of ARM~2.3802; 
(b) resource criteria of ARM 46.12.3805; and 
(c) income cr~teria of ARM 46.12.3804. 
'T2T--ssi and AFDC-related persons and families must pay 

co-payments as provided for in 46.12.204. 
( 3) The following table lists the amounts of adjusted 

income, based on family size, which may be retained for the 
maintenance of SS! and AFDC-related families. Since families 
are assumed. to have a shelte~ obligation, an amount for shel­
~~gat~on is included in each level. 

~EDICALLY NEEDY INCOME LEVELS 
FOR SSI and AFDC-RELATED INDIVIDUALS 

AND FAMILIES 

[Table remains the same.] 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-131 and 53-6-141 MCA 

3. This propos.,d change will clarify existing eligi­
bility requirements. The change will be applied retroactively 
to August 1, 1987, to comply with federal requirements. 

4. Interested parties may submit their data, views, or 
argument£ either orally or in writing at the hearing. Written 
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data, views, or arguments may also be submi tt.<>d to the Office 
of r.egal Affairs, Department of Social and Rehabilitation 
Services, P.O. Box 4210, Helena, Montana 59604, no later than 
November 12, 1987. 

5. The Office of Legal Affairs, Department of Social 
and Rehabilitation Services has been designated to preside 
over and conduct the hearing. 

Directpr, Socia1Zknd Rehabilita­
tion Services ' 

Certified to the Secretary of State~(---~--'~(~·--~----- ' 1987. 
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a~~OR~ TYE STATE AUDITOR 
AND COMMISSION~R o• INS~RANCE 

Of THE STATE OF MONT~NA 

In the matter of the 
adoption of rules pertaining 
to group coordination of 
benefits 

NOTICE OF ADOPTION 
OF RULES 

TO: ALL INTERESTED P!RSO~S 

l. On July 16, 1987, the state Auditor and commissioner 
of InsJrance (commissioner) published notice of public hearing 

n the proposed adoption of Rules I through IV (sJbchapter 24, 
6.6.2401 through 6.6.2405) pertaining to group coordination of 
benefits at page 940, 1987 Montana Administrative Register, 
issue no. 13. The commissioner published an amended notice of 
public hearing at page 1371, 1987 Montana Administrative 
Register, issue no, 16. 

2. The commissioner has adopted the rules with the 
following changes: 

~0~¢/t/6.6.2401 PURPOSE AND SCOPE same as proposed rules. 
"6:6~ 2402~-~~}'L~S:.~_B_~_~I-~ (1) These rules apply to each 

group contra~9~idi_~ __ h_e~h care benefits, issued or 
delivered in Montana after the effective date of these rules. 

J2L. A_ group con_!:._t"i<_C:_~<;l~_iding __l:i'alth -~re be_!l_e_fi_l:_s_,_ 
issued or delivered 1n Montana before the effective date of 
t_hes-t rules must be broug_!l_!' _ _..fl1_t_()__c:ornpliance with these rules 
by tue later of: 
· (a) the next anniversary date or renewal date of the 
group contract; or -
---m the expirati_o~~L~icable collecti~ 
bargained contract pursuant to wh1ch 1t was wr•tten. 

MrtS'/ii/§..,...§....2.!_03 D-EFINITIONS -rrnaT ( l) (e) (iii I same as 
proposearules-.-- ·---~-~--

(1) (e) ( iv) group-type contracts. Group-type contracts 
are contracts that are not available to the general public and 
may be obtained and maintain£Od only because of membership in 
or connection with a particular organization or group. 
Group-type contracts may be included in the definition of 
plan, at the option of the ins11rer, ¢t the health service 
corporation, or the service provider, and its contract-client, 
whether or notunTrisuTeCfar-rangements or individual contract 
forms are used and regardless of how the group-type coverage 
is designated (for example, "franchise" or "blanket")- The 
use of payroll deductions by che employee, subscriber, or 
member to pay for the coverage does not, of itself, make an 
individual contract part of a group-type plan. This 
description of group-type contracts is not intended to include 
individually underwritten and issued, guaranteed renewable 
policies that may be purchased through payroll deduction at a 
premium savings to the insured, 

(ll(f)-(7) same as proposed rules. 
j(lfj,{$' /1.iJI /6.6. 2404 CONTRACT PROVISION ( 1)- ( 4) (c) ( ii) (C) 

same asj)r'opused._ru leG, ------
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(4)(c)(lil(D) The benefits of a plan that covers a 
person as dn ;,mployee who ls neither lai.d off nor retired (or 
as that employee's dependent) are determined before those of a 
plan that covers a person as a laid off or retired employee 
(or as that employee's dependent). _I_~_th~~--her plan does not_ 
have this rule, and if, as a result, the plans do not agree on 
tlie_o_rdei of ~eneEtf§'.L_ this subsection does not apply. 

(4)(c)(ii)(E)-(4)(d)(i) same as proposed rules. 
(4)(d)(iil The benefits of this plan are reduced •..Jhen 

the allowable expenses in a claim determination period ¢1¢¢¢~¢ 
are less than or equal-to the sum of: 
---(4)(d)(iTfTAT.:-mT9l same as proposed rules. 

j(rJtE/,ly'/6.6.2405 RULES FOR COOR_~~NATION OF BENEFITS same 
as proposed rules. 

3. The commissioner received written and oral comments 
regarding the proposed rules. The comm;,nts and the 
commissioner's responses are as follows: 

(a) Robert J. Ste1l, Heellth Insurance Asso,,ia:ion ')f 
America (HIAA), asked that the NAIC Model coordination of 
Benefits Regulation (NAIC Model) be adopted in its entirety. 
William N. Jensen, Blu2 Cross/Blue Shield (JC/BS), agreed. 

The commissioner declined to adopt the NAIC Model in its 
entirety for reasons follo~ing each specific comment about dn 
om~ssion. 

(b) HIAA and BC/BS suggested that the rules should 
contain an effective date. 

The commissioner noted that, unless a different effective 
date is specified, administrative rules are effective the day 
following publication in the Montana Administrative Register. 
ARM 1.3.208(3). To accotnmodate compliance with the rules, 
ho',;ever, the commissloner adopted 6.6.2402. 

(c) HillA suggested amending Rule ti(l)(e)(i?) to make it 
consistent with the NAIC Model by rerlacing "health serv1ce 
corp0rat1on'' with ''service pr0vider''. 

The commissioner added "service provider" to Rule 
II( l) (e) (iv). 

(d) tliAA anJ BC/BS sug:jesteJ amending Rule ll(l)(f) to 
conform with the NAIC ~t1oJr?l and prov:.dc: "'?.:3n' may mean the 
medical benefits coverage tn gr<)'J;l, iiMl group-tyre, and 
individual aut:omobile 'no-fault' and tradition>l fault.-=-tx..e_e 
contracts . " --~---------~--~~~ -~------ -

Tne commissioner did not amend Rule ti(l)(f) because the 
purpose of thPse rules is to addtess coordination of benefits 
aonong grr;up oc group-tjpe po:cci<?s. :'hil<? it is logical ,,~, 

permit coord]nat:Lon of bcneC1ts hettJt::2n j~our ~"1surancs 
poli.:~·?s, it is rJJt logical t-.o per:il.Lt .-:oor:Ji::.~ticr, ')f ben~.:i,:..o 
betwee."l a group ins.Jrance poli-:;y -lnd :'.he m£(jica.~ iJ~neEit·~ 
cover.1ge of an individual j_utomob.i le insurance- poliCj. IE 
''indiVldual a~tomobile'' ~ere incl~ded 1n ' 1 pl~n'', the 
individual .1tJtomobile f:>Ol~cy .,..,,')r~ld al"'~'3.YS h2 c:h-2 primar} :)lan 
because an indivir:l·Jal autor.l:J:J·~le pol:._cy d)~S r..,J inc:;_u,::1i? ~ 
coocdh>tlon oE b:>nefits ;:>revision. See Rul~> III14J(c). The 
~·1ontana. Supretne Court ha.::;; re.:::ogn1 zec- t:-lac ar: ~n.-J+ -;ir]ua.:. ;,;h'J 
srecificaJly pays fo:. rnedir:al b~1 :1f:f _:.ts cov~rage of dn 
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individual aJtomobile policy has a right to collect under that 
coverage despite coverage under another group insurance 
cant ract. 

(e) IIIAA suggested amending Rule II(l)(i) because 
excluding blanket accident-type coverage from "plan" deviates 
from the NAIC Model. 

The commissioner declined to delete "blanket accir1ent 
ty[)e only coverage" from Rule II(l)(i) bec<>use deviation from 
the NAIC Model is not compelling enough to warrant amendment. 

(f) BC/BS noted that Rule III(4) differs from the NAIC 
Model. HIAA noted that the first sentence of Rule III(4) i.s 
not contA.ined in the NAIC Model and suggested that "risk 
resident or to be performed in this state• is ordinarily found 
in property and casualty, not health, insurance. 

Rule III(4) differs from the NAIC Model to clarify to 
>1:1ich plans the rult?s a[)ply. In Montana, "dsk resident or to 
be performed in this state" appli-=s to all kinds of 
insurance. See 33-1-102, MCA. 

(g) HIAAn')ted th3t the follo·wing language contained in 
the NAIC Model is omitted from the end of Rule III(4)(c): "If 
the other plan does not have the rule described in subsection 
(4)(c)(ii)(B)(I) of Rule III, but instead has a rule based 
upon the gender of the parent, and if, as a result, the plans 
do not agree on the order of benefits, the rule of the other 
plan will determine the order of benefits." He suggested that 
it be added because only 21 states have ado[) ted the bl rthday 
rule, the gender provision ser·:es as a tie breai<er when 
coordinating benefits betw'"en birthday rule and non-birthday 
rule insurance policies. 

The commissioner declined to amend Rule III(4) (c) as 
suggested because gender may not be considered in determining 
insuran .. :·e b<~nefits in Montana. See 49--2-309, MCA. Also, as 
of July, 1987, 32 states have aciOPted the birthday rule. The 
;JAIC Model Rull? Coordin3tor has indicated that the gender 
provision was included in the NAIC Model for transition 
purpose:; because most insurers wer~ not familiar with the 
bcrthJay rule when it was first made a part of the NAIC 
Model. 1~ost :nsurers are famcliar enough wcth the birthday 
rule now to justJ.fy omitting t.he ,,ender provisioc from 
coordin>tion of benefit rules. 

(h) BC/BS and HIAA noted that the following language 
contained in the NAIC !Od~l w-os omitted from the end of Rule 
II1(4)(~)(il)(D); "U the other olan does not have this rule, 
and i', as a result, the r~ans do not agree on the order of 
b.2nef1:cs, this subsec:tion does not ap!)ly," HIAA argued that 
inc~uding thc?.t sentence in the :::-ules would provide a tie 
~r~ake· ~hen 2ourdina~ing benefits between a plan covering an 
P.mploye2 ','<'h'J ,':; not laid off or retired and one covering a 
laid-off or r2tired employee. i3C/BS stated that omitting the 
,,entenc= :n.akes it difficult to determine primacy between a 
9l~, for ~ctive empl01ees JnJ o~c ~ith retirees. 

-:'he commissioner amen.oed Rille II(4)(c)(ii)(D). 
!i) C!I!I,~ stated that Ru.ie IIII4)(d)(ii: is inconsistent with 
'.h~ :u11c: ~"1oJel i\ct by provirjing tha:: COB appL-es 'Nhen expenses 
... ~~·~~ ueneEits, rather than ~he~ b2nefits e~ceed e~pe~ses. 
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The commissior.er agreed that the intent of the NAIC Model 
was inadvertently revers2d and amendej Rule III(4)(d) Iii). 

(j) BC/BS noted that Rule IV(2) contains onlj one of 
three coordination of benefits methods. HIAA argued t'1:1t 
making the three methods available would place insurers on 
equal footing with self-insured employers. 

The commissioner declined to make the two omitted 
alternative levels of payment by secondary carriers available 
because making them available would be detrimental to Montana 
insurance consumers. The commissioner notes that, as of July, 
1987, only seven states make the two omitted alternatives 
available. 

~nn~ 
State Auditor and 
com1ni ssl one of Insurance 

certified to the Secretary of State this 5th day of October, 
1987. 

19-10(15/87 Montana Administrative Register 



-1770-

3EFORE THE STATE AUDITOR 
A~~ COMMISSIONER OF INSURANCE 

OF T~E STATE OF MONT~NA 

In the matter of the 
adoption of rules pertaining 
to health maintenance 
organizatir-,nc 

NOTICE OF ADOPTION 
OF RULES 

TO: ALL INTERESTED PERSONS 

1. On August 13, 1987, the state Auditor and 
Commissioner of Insurance (commissioner) published notice of 
public hearing in the proposed adoption of Rules I through X 
(subchapter 25, 6.6.2501 through 6.6.2510) pertaining to 
health maintenance organizations at page 1238 of the 1987 
11ontana Administrative Register, issue no. 15. 

2. The commissioner has adopted the rules with the 
following changes: 

J(l<11\~/,l/ 6_,_§~3.~01 PURPOSE same as proposed rules. 

)(!<11\t/,t;t/6.6.2502 APPLICABILITY AND SCOPE (1) same "'S 
proposed in Rule II--combined Rule III ;nth Rule-rT. 

j(J61\t!MAI!!~WW'Irll'l,(t~ fX/(2) A new contract or 
evidence of coverage may not be delivere.d or issued for 
delivery in this state ¢~1¢t 60 days after the effective date 
of these r~les unless it compl1es w1th these rules. 

l;lJ(3) A contract or evidence of coverage may not be 
reissued-;-:t=enewed, amended, or extended in this state ¢r,!¢t 60 
days after the effective date of these rules unless it -
complies with these rules. A contract or evidence of coverage 
approved before the effective date of these rules is 
considered to be reissued, renewed, amended, or extended on 
the date the health maintenance o~ganization changes the terms 
of the contract or evidence of coverage or adjusts the 
premiums charged. A contract or evidence of coverage must 
comply with these rules when it is amended or within 12 months 
after the effective date of these rules, whichever is earlier. 

j(~U~/tV/§.6,2503 DEFINITIONS A contract or evidence of 
coverage dellver.ed -o·r issued for delivery to any person by a 
health malntenance organization required to obtain a 
certificate of authority in this state may not contain 
definitions respecting the words defined in the Montana Health 
Maintenance Organization Act or this rule unless the 
definitions comply with the definitions contained in the 
Montana Health r~aintenance Organization Act and this rule. 
Definitions other than those set forth in the Montana Health 
Maintenance Organization Act or this rule may be used if they 
do not extend, modify, or conflict with the definitions 
contained in the Montana Health Maintenance Organization Act 
and this rule. All definitions used in the contract and 
'?Vidence of coverage r,1ust be in alphabetical order. AS used in 
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tt1~sQ rulPs, thP Montana HPalth MaintQnanc~ Organization Act, 
and for th,-purpos<> of any t<>rms us<?d in th~> contract and 
~vidPnc~ of covPragP: 

(1)-(2) sam~> as propos~>d rul~>s. 
(3) •copaym<>nt" mPans th• amount a subscrlb~>r must pay 

~tlthrltt~rl4tlkPi#t¢11to r<>c<>iv"' a sp~>ctfic s<>rvic~> that is 
not fully pr<>paid, 

(41 "!lt•t~lrl•r¢rri•~rit D•p<>nd<>nt" m~>ans: 
(a) a spous<> of th'? subscrib,r: 
(b) an unmarriPd dpp~>nd~>nt child of th~> 3Ubscrib"'r ~ho 

has not r<>ach"'d ag<> 18 or a gr~>at"'r _ag<> agr<>"d to b<>tw<>"n th" 
hPalth maint"nanc"' organization and th"' contract hold"r, 

(c) an unmarri"'d dPp•nd<>nt child of th"' subscribPr OV"'r 
th"' ag"' of 18 , or ov"'r a gr<>at"r ag• agr••d to b•tw~>"'n ~ 
hZ:ilth miiintPnanc" organization and th" contract hold<'r, ¢t 
¢~rtl who is both incapabl, of s•lf support bPcaus~> of mPntal 
r"tardation, m•ntal illnPss, or physical incapacity and 
chi,fly d"'pPnd,nt upo'l th" subscrib"'r for. support and 
maint:PnancP; or 

(d) sam"' as propos•d rul<>s. 
(51 d"'l"'t"d in its "'ntir,ty. 
(6)-(9) sam"' as propos~>d rul"'s. 
(10) d•lo>t"'d in its "'ntirPty, 
I 11) "Hospital" m"'ans AU't\tiiVi/1:/il .{1~.1 Ny' Nil' Nn•rt 

tnrl~~f~ft~kAJJVIg~/Yil¢1~$111¢ht~t¢i~ri~iltAt#tiftlthti~Ati~1 
¢t~qg~~,/!~11'1~~¢1~~/ltf~fo~1JttAKt4nl.l~l¢~iPI~!tnJ~tr~l 
•t~a¢lf¢11~1~t¢kl~/llt~rl~lrif1¢¢ilv~rri44P~In¢~ 
tn¢x~•~ll~lth~~f~~lta¢tltitl!l~difildifi~J,IIntll~nt 
tri~ttt~tt¢nl~l~~diflthrtr¢tll~~~~ilifl~~r•lpttnttpAt1tl~ili 
¢¢1'!'v'il/~ IU¢'/YiiV'/ I I tfUI ..-1;1~1.1 lri!Atitlf'lll ~;,; !¢t 
t~¢tltit!i¢tliMrl~'ll'¢ hosnital as d~fin"'d in 50-5-101 1 MCA. 

(12) S3D"' as propos•d ru1,s. 
113) dal~t"'d in its o>ntir~ty, 
114) sama as proposod ru1,s. 
I 15) "Physician" means.~~ I A41h'l lli¢rn~r•l /CY~cltNri I¢! 

~11icl~lcldi1¢V1¢¢i~~¥1¢t~¢tt¢tri'lll~t£~1nl~l~lclfl1i¢~1a 
Xt¢rri~f physician as d"'fin~>d in 50-2-101, MCA. 

(16)-(18) sam, as proposPd rulas, 
119) do1<>t•d en its ~>ntiroty. 
(20)-(21) sam~> as propos"'d rul•2. 

iti/!.I'S'NI6,6.2504. F[LIIIG EX2~1!?TION FOR HEALTH MAINTE~,!ANCE 
OPSRATED BY INSURER OR HEALTH SER'liCE CORPORATION AS A PLAN 
Samf? as propos""d rulP. ·----~---· 

6,1\.2505 MULTIDISCIPLINARY F;)2YISORY 301\RDS ':'h<> 
~!~0f a hQalth'maintP~anCP. organiz3tion advisor~board 
must includQ multidisciplina~y r~er~s~ntativ~s. 

AUTH: 33-31-103, MCA; SB 353, stat~m"nt o: int"nt, p. 2, 
lin"s 15 13; IMP: 33 31-222, MCA 

~!J'r.IS'/V:i'l6.6,2506 REiJCJcREMEti'TS FOR CONTRACTS ~.':D CVIDE'JC§_§_ 
OF covERAGE ini:-ro2luctorJ par3go~9h "'·: lllla)-illl"'i 3Jrn~ a., 
propos~a rul~s. 

(f) a sp"'cific c.J;:;.scrlpt},ln c): ·o.:::.ncfl::s 6/? 1:·:lbl,:o. foe 
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"m"'rg,ncy car<' s"rvicPs 24 hours a day, s"v"n days a W"<ck, 
including disclosur~ of any rAstrictions on ~?m~rgency car~ 

S"rvic,s.//XI¢¢«~r~¢¢1~n~lfftt~fnffl~li~~~¢11~¢¢1Xt¢t~ 
~~1/¢gvo/v¥if11¢tlf~~kk~lld¥d11¢~i~t¢~ilfo4~tv~11iti~t¢f 
~~e~l~¢/~tttxt~t~~~Pi¢~t~fi¢1¢nXtJ 

(g)-(i) sam" as propos"'d rules. 
(j) grac"' P"tiod chang"'d from 30 to 10 days. 
(k)-(11 sam" as proposed rul,s. 
(m) if it is a group contract and group "Vld"nce of 

cov.,rag"/1~/pt¢~i¢i¢ri that do"s not cov"'r an enroll""'• who is 
an inpati.,nt in a hospital or a skillpd nursing facility on 
th" dat" of canc.,llation of th" group contract, iil¢¢wrt~~ in 
accordanc"' with th<> tPrms of th" group contract until 
discharg"d from th" hospital or skilled nursing facility, a 
provision clParly disclosing that limitation of ben.,fits.//t~~ 
el'iidVV.W M# !>til I¢Y,~t~e~liMI AU>,tA{>,tM,tk/~ /f/#1¢¢-Jet~~t 
~Y,~KI¢~i!tri/~tt"¢t1Ptt¢tl~¢1¢~ri¢"XX~ti¢ril¢t!KY,e/~i¢0~1¢¢ntt~¢tJ 

(n)-(o) d"1"t"d in th.,ir "ntir.,ty. 
(p) a provision that a subscrib"r may rPturn th" 

contract within 10 days of r"C"iving it and rec.,ive a t"'fund 
of the pr.,mium paid if th" P"rson is not satisfi"'d with th" 
contract for any r"ason. If the contract or "Vid.,nc<> of 
coverag" is r"turn"d to th"' hPalth maintenanc"' organization or 
to th" ag.,nt through whom it was purchas.,d, it is consid"!"d 
void from the b"ginning. ~~¢~-J~tilttl¢ei-Jt¢e¢1~i~lt~ri¢~te~l¢i 
¢X~V~~~ni¥V~!~¢1~rilfniPttff!ttw?~ktv~/~11¢¢~~ii¢~1¢t 
e~t~rnt~lti!l~dv1v¥ifo/l~ti~IAi1¥V~I~iY~~~~~~¢91¢t~~ntt~tt¢n 
¢~ttri~!t~~IX~f¢~y/ft4Atn4tt4nl~?~fi~,/~11dudVV11/~iy!i~t0i~ 
t~fl¢~~tt~¢tl~n~lif¢ft~rl~!trt0n~l¢tlt~r!~tf¢t0¢!~~t~J 

(2)-(4) sam<> as proposPd rul<>s. 

A'JTB: 33-31-103, MCA (SB 353, 1987); IMP: Jilr'ZtfH0 
~l_~-3l-301(3)(c), and 33-31-312(3), MCA (SB 353, 1987) 

)(0)C)!:!;I,l'/'/6.6.2507 PROHIBITED PRACTICES (1)(a) A h"alth 
maint,nanc"' organization may includ" in ics t~¢t-Jt¢0~X 
contract and ovidPncP of cov~rage- a provision SP.tting forth 
roasona.bl"""' ,::.xclllsions or limitations of s~rvic~s for 
pr""Xisting conditions at th" tim<> of "'nrollm.,nt. ~¢¢f~fti/~n 
fi¢Y~~~Iid!V~VV¥VVddl~i¥1n¢tl~flt~I!<V~1dVd~lii9~~9t/tY,~ri 
~¢¢/Y,.~UJ 

(b) A hPalth maint"nanc" organization may not "'xc1ud" or 
l1mit s~rvicos for a prPPXisting condition whPn thP onroll~~ 
transf"ro cov,rag<> from on" individual contract to another or 
wh~"~n th~ ,::.nrCJllP~ convorts cov~ra.gP •JndPr his conVPrsion 
optlon, "XC<>pt to th<> "Xt<?nt of a pr"<"Xisting condition 
limitation or exclusion !"maining un,.xpir<>d under th" prior 
contrac 1

:, unlr>ss it clQarly disclosPs that ~xclusion or 
li>nitadon in the "vid.,nc~ of ~/litfl!,.l:kMiif¢ 
pi¢~¥VV~~IIid~~~AAV /Vdl~~i11¢¢¢¢Pn¢t~ 
¢~1t~l/1f/f/~11Vv11¢~tPIPtlthNf,.I:AgP/~I~o/!~vl¢il¢¢riti~¢ti 
t~91d~wVMi~~~~~~~!~ViV/1i$¢X¢$9/~rit 
~tffxitti~~~~~~tfitlv,//VV~VV~iVddll¢i!ftftn~tPnlt~~~4trt 
t~91/~~~f~i¢XX~flt,t~f,t4!/f/dd~l~/~,t~!Ai1¥Y~!~~~ritrn~ri¢~ 
01~1~ititi¢ril¢¢ri~t~£~t 

(c)-(d) d<>lPt<>d i~ th~ir "n~ir.,ty. 
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(2)(a) sam~ as propos~d rul~s. 
(b) d~l~t~d in its ~ntir~ty. 
(3)(a) same as proposed rules. 
(b) 1(/tN<Il/r:/rl ~ ~ lrriW lrtrltt/r.i~ent¢l.J.I 

¢~~¢rti!Akll~1~~i11t¢1tfo~k~A4411~ilrnt¢ttr¢1~11~1~~~11t¢ 
¢111'11<iW /Vrl<rii'IV<Ni/JI /llll"lrii6¢tiRepresenting as a group contract a 
contract that refuses, within the <>ligibilitY p<>riod, to O?nroll 
an individual memb~r of a group on the basis of the health 
status or health care needs of the individual enrollee or 
member is deceptive and misleading and violative of 33-18-203 1 

MCA. 

AUTH: 33-31-103, MCA (SB 353, 1987); IMP: 'n.fXSf'J.~~~ 
33-18-203, 33-31-301(3)(c), and 33-31-312, MCA (SB 353, 1987) 

~~~t/Yttt/6.6.2508 SERVICES (l)-(2)(a) sam~ as proposed 
rules, 

(b) inpatient hospital car~, mO?aning m~dically nec<>ssary 
hospital care services including, but not limited to, room and 
board; general nursing care; special di~ts when medically 
n<>cessary; use of op~rating room and r<Olat"d faciliti<>s; us" 
of intensiv" care units and services: x-ray, laboratory, and 
other diagnostic tests; drugs, m"dications, biologicals, 
an.,sthesia, and oxygen s"rvices; sp.,cial nursing when 
medically nec,.ssary; physical therapy, radiation th,.rapy, and 
inhalation th':'rapy; psychotherapy; administration of whole 
blood and blood plasma; and short-term r"habilitation services: 

(c) sam<> as proposed rules. 
(d) outpatient medical servic':'s 1 meaning prev':'ntiv<> and 

m!'>dically n"cessary hl"alth car" S"rvic"s provicl<>.cl in a 
physician's office, provider's offici", a non-hospital-basl"d 
h"alth car~ facility, or a hospital. Outpatient medical 
servicl"s include but ar" not limited to diagnostic services; 
tr~atment s~rvices; laboratory servic~s; x-ray s~rvic.,s: 
referral services; and physical th,rapy, radiation therapy, 
J2SYChotho>rapy, and inhalation therapy. Outpatil"nt s"rvic!'>s 
also include prl'>v .. ntive health servic"s which includ~ at least 
a broad range of voluntary family planning s .. rvic,s, servic!'>S 
for infertility, well-child care from birth, pl"riodic h~alth 
.. valuations for adults, SCH'<>ning to d<>to>rmin" the no>"d for 
vision and hearing corro>ction, and p~diatric and adult 
immunizations in accordance with accept"d medical practic". 

(3)(a) sam~ as proposo>d rules. 
(b)-(c) d<>l"t"d in th.,ir entir"ty. 
(4) samo> as proposP.d rull"s. 

~~!ilt/:tx'/6.6.2509 OTHER REQUIREMENTS (1)-(2) sam" as 
proposed rul<;>. 

(3) A health maintl"nancl'> organization may rPauir" 
copayments of enrollPPS as a condition for th<> r,.c,.(pt of 
sp.,cific hPalth caro services. Copaym<?nts for basic health 
care so>rvicPs must be shown in the contract and l"vidpnc" of 
COVI"rag<>/~/~/1~1¢V~V1<r!~//~lll¢~~t. Copaym,nts and 
dPductibles ar~ th" only ~1X¢~~~~r charg<>s//~/tMlri 
¢t~~i~lri$/l~~~¢~ir¢ that a hPalth maint,nance- organizati~ 
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.::... : . ..:;.oss to subscribPrs fu!:" baste and. suppl~"r.F=•ntal hoaJ.t'i careo 
s.:.rv~cPs. 

(4) sam·~ as proposoJ rul~s. 

AcJTH: 33-31-1~3, :1CA (SB 353, 1987); IMP: 
33-3l-202(3)(c), 33-3l-301(3)(a), 33-31-301(31(c), 
33-31-30115) (a), and 33-31-303, MCA ISB 353, 1987) 

!H!l\)1:/)(/6.6.25_1_0 PENALTIES sam<> as propos<>d rul<>.s. 

3. Th<> commission"r r.,c.,iv"'d writtPn and oral commonts 
at th" h"'aring r"'garding th<> propos<>d rul.,s. Th"' commPnts and 
th~ commissionPr 1s r~spons~s arp as follows: 

(a) John Alk<>, B1u" Cross/Blu<> Shi<>ld (BC/SSI, argu.-.d 
that th"' rul"s (oth<>r than thosn mandating cov<>rag"' for 
n<>wborns, m~>ntal il1n<>ss, alcoholism, drug addiction, and 
conv.,rsion) will b~> invalid b"'caus"' th"Y mandat<>: 

th<> US" of C"rtain standard tPrms and conditions in thP 
contract b<>tw<>•n an HMO and its Anroll<>PS which W"'f"' not 
cont.,mp1at<>d by th<> Act as mandatory provisions within 
that contract. 

II* * 1t 

"In Montana, ag"ncy mandat"S ar<> strictly 
construPd, An . ag"ncy has only thos<> lirnit"'d 
pow<>rs c1.,arly conf<>rr<>d upon it by thP [L].,gislatur<>, 
Anaconda Company v. DPpartm<>nt of R"v"nU"', 178 Mont. 254, 
257, 583 P.2d 421 (1978); Gwynn v. Town of Eur"ka, 178 
Mont. 191, '193-[5], 82 P.2d 1262 (1970); City of Polson 
v. Public Servic" Commission, 155 Mont. 461, 469, 473 
I?, 2d 508 ( 1970), If thPr<? is £!21 doubt as to WhAth<>r a 
particular pow<>r is vestPd in th" Auditor's offic.,, thP 
doubt will b" r"salV"'d against th" pxist,.nc" of th"' 
pow"'r, Montana Pow"r Company v. Public S<'rvicF> 
Commission, Nont. , 671 P.2d 604, 611 (1983); 
Stat<> "X r<>l-=--'i'hatch"r ~BoylP, 62 Mont. 97, 102, 204 P. 
338 11921). 

Th"' controlling principl"' of strict construction of 
agPncy mandatPs thus S"'V"r"lY limits any implication of 
ag.,ncy pow<>rs not sp,.cifi"'d in th" ag<>ncy' s "'nabling 
l"gis1ation. Pow<>r will bo> impli"'d £.!:!lY. to th" <>Xt"'nt 
n.::.c.::.ssary to implPm.::.nt statutorily spPcifiP.d pow.,:>rs, 
Stat" PX rel. Dragst.,dt v. §tat" Board of Equalization, 
103 11ont. 336, 338, 62 P.2d 330 (1936). [A] rule, 
"'V"n though not inconsistPnt with th" ag.-.ncy's statutory 
mandatF', is invalid if it engrafts additional substantiv<> 
r"'auir"m"nts not sp"cifiPd or cont<>mplatt>d in the 
0 nabling )Pgislation. McPhail V, Montana Board of 
Psychologists, 196 Mont. 514, 517, 640 P.2d 906 (1982); 
B"'ll v. DApartm"nt of Lic<>ns~, 182 Mont. 21, 23, 594 
P.2d 331 (1979). 
Th<' following cas"'S that BC/BS cit<>s do not support its 

argum<>nt that th"' commissian"r lacks statutory authority to 
enact som" of th<> rul"'s b"caus" th"Y do not int"rPr"t a 
rul<>making authority statut": Anaconda Company, 178 Mont. 
254, 583 P.2d 421; Gwynn, 178 Mont. 254, 583 P.2d 421; City of 
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Polson, 155 Mont. 464, 473 P,2d 508; Montana Power 
CiJiiipany, Mont. 671 P.2d 604; and Thatcher, 62 r1ont. 
97, 204 p-:- 338. onthe basis of the other cases, the 
commissioner agrees that requiring definitions of terms not 
used in the act engrafts "additional, noncontradictory 
requirements on the statute which were not envisioned by the 
legislature.• Bell, 182 Mont 21, 594 P,2d 331; see also 
r1cPhai 1, 196 tlo--;;r-514, 640 P.2d 906, The commfss1oner 
contends, however, that defining terms used in the act does 
not engraft additional, noncontradictory requirements, making 
those definitions valid. Garsjo v. Department of Labor 
Industry, 172 Mont. 182, 562 P,2d 473 (1977) (rule defining 
term used in statute upheld as reasonable). 

(b) Sharon Hanton (National Association of social 
Vlorkers (NASH)), William P. Bredehoft ('1ontana Psychological 
Association, Inc.), and eli fford H. Murphy (Mental Health 
Association of t1ontana) requested a rule governing mental 
illness services and one specifying the functions and 
composition of HMO advisory boards as being mul~idisciplinary. 

The commissioner disagreed that a rule governing mental 
health services should be adopted, The Montana Health 
Maintenance Organization Act (act) adequately addresses 
coverage of mental illness. The commissioner adopted 6.6.2505 
relating to HMO advisory boards, 

(c) BC/BS suggested that Rule III should be rewritten to 
provide reasonable transition for HMO Montana. Rules relating 
to the application process should be effective i mmedi at ely 
upon approval and rules relating to the form of the contract 
bet~een the HMO and an enrollee should be effective on October 
l, 1988. BC/BS stated that HMO Montana is currently operating 
under contracts approved by the commissioner. 

The commissioner made the rtlles effective 60 days after 
the day after publicatJon in the Montana AdministratJve 
Register and noted that BC/BS contracts have not been approved. 

(d) BC/BS argued that the act does not conte,nplate that 
the defi ni ti ons contained in Rule IV be mandated in the 
contract between an HMO and an enrollee. BC/BS also stated 
that the rules "prohibit the utilizatiCJn of other tGr,ns." 

The commissioner disagreed. Rule I~ simply requJres that 
an HMO evidence of cov@rage use definitions contained in the 
act or Rule IV only if it defin~s ~ords defined in the act or 
Rule IV. rhe rules ·lo not :o~o~i bit the use of other terms, 
"The commissioner ma;, after notice and hearing, make 
reasonable rules nec~ssaty to effect~ate [the act)." 
33-31-103, :lCA. If a term ~sr->d in the ~ct is not de:i :<ed in 
the act, the ce>mmi ssJ oner effectJat-es t~e act oy de:i ni n') that 
term in rules. Garsjo, 172 Mo:1t. 182, 5~2 ?.2d 473, 

(e) BC/BS"St.:tted that che defjnjtjon for "copayment'' jn 
Rule IV( 3) is unduly restci ctJ v~ because H:10 '1ontana enrollc'es 
~ill make copayments on an "as billed" basis and because the 
definition prohibits HMO Montana's 80/20 coi~surance option. 

The commjssjoner amended the rule to per.nit copayments Gn 
an "a.s bJ lled" basj s. The corn::d ss; 'Jner notes thar. ':.he a::t 
refers to de~:l~ctJ :Jles and coraJmencs 01.4t :1•)t to coJ nsuc.~nce 
(s<:>e, 33-3:-202(3)(c:J, 33-3l-3•Jli3J(a)(Ji), 

19-10/15/87 !1ontana Administrative Register 



-1776-

33-3l-301(3)(c)(iv), and 33-3l-310(5)(a), MCA) and that the 
term "amount" encompasses not only a fee but a percentage, 
Because "copayment" is used in the act, the commissioner may 
define it in rule. Garsjo, 172 Mont. 182, 562 P.2d 473. 

(f) BC/BS stateathat the definition for "elJgible 
dependent" in Rule IV(4) should be extended to dependents who 
have reached a fixed age such as 23 or 25. 

The commissioner agreed that an Ht10 and the contract 
holder should be able to consider a person older than 18 to be 
a dependent and amended the rule to clarify that a person who 
is not less than 18 may be a dependent. Because "dependent" 
is used in the act (33-31-301(3)(h) and 33-3l-301(5)(a), MCA), 
the commissioner may define it in rule. Garsjo, 172 Mont. 
182, 562 P.2d 473. ---

(g) BC/BS stated that the definition for "emergency care 
services" in Rule IV(5) is unwarranted since emergency care is 
usually subdivided into emergency and life threatening. 

The commi ssi one r deleted Rule IV ( 5) but noted that the 
proposed definition does not preclude an HMO from 
distinguishing between emergency and life threatening. 
(h) BC/BS stated that the definition for "health 
professional" in Rule IV(lOl, "hospital" in Rule IV(ll), 
"physician" in Rule IV(l5), and "skilled nursing home" in Rule 
IV(l9) are inappropriate because (1) they conflict with the 
definitions for those terms used by BC/BS and the department 
of health and environmental sciences; and (2) the commissioner 
lacks authority to determine those providers with whom an HMO 
wi 11 contract. 

The commissioner noted that (1) the definitions used by 
BC/BS are irrelevant sJnce BC/BS is not an HMO; and (2) the 
proposed definitions do not determine which providers an HMO 
must contract. 

The commissioner amended the definitions of "hospital" 
and "physician" to correspond with the department of health's 
d<efinitions. Because "hospital" (33-31-102(lll(fl, 
3 3- 31-l 0 2 ( 13) , 3 3-31-2 21 ( 1 l (a l , and 3 3- 31-2 21 ( 1 ) ( b) , MCA l and 
"physician" (33-31-102(ll)(f) and 33-31-102(13), MCA) are used 
in the act, the commissioner may define them in rule. Garsjo, 
172 Mont, 182, 562 P.2d 473. The commissioner deletedti'ie 
definitions of "health professional'' and "skilled nursing 
home". 

li) BC/BS stated that the definition of "medJcally 
necessary'' in Rule IV(l3) should permit the HMO, not the 
proviJer, to determine what is "medically necessary". 

The commissioner deleted Rule IV(l3l. 
( j) BC/BS suggested that Rule VI ( 1 l (f) should be amended 

because the act does not specifically authorize the 
c.)mmissioner to prohibit an HMO from limiting coverage of 
emergency ~are services within the service area to affiliated 
providers only, 

The commissioner removed the requirement that emergency 
care services within the service area may not be 1i mi ted to 
affdiated providers only. 

( k) 3i 11 :1cDonald, Group Health of Western Montana 
IGHW!1), suggested that the 30-:ie~y 'lrace peri ad reg•1i re'l\ent of 
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Rule VI(l)(j) be changed to :o days, BC/B.S noted thao "[t]he 
primary care physician JS Jenerally paid on a per ~apita oasis 
by the lOth day of each mont:, [<c~d given] a ci st of n~meg of 
patients he is required to treat, wi~hout acir:ii:ional chaqe. 
[Imposing] a 30[-)day grace perioa '"ould effe~tively mandate 
one month of free services." 

The commissioner chan·:Jed the grace period to 10 days 
because of the comments. The commissioner noted that the act 
permits an Ht10 to "di senroll, cancel, or refuse to re~ew an 
enrollee if the enrollee has failed to pay 
required premi urns by the end of the grace period. 
33-3l-312(3)(a), MC,\ (emphasis added). The act does not, 
however, define "grace period". Rule VI(l)(j), by defining 
"grace period", implements the act, Because "grace period" is 
used in the act, the commissioner may define it in rule. 
Garsjo, 172 Mont. 182, 562 P.2d 473, 
~l) BC/BS argued that mandatory coverage of an enrollee 
who is an inpatient i:J a hospital or a skilled nursing 
facility when a group contract is cancelled (Rule VI(l)(m)) 
has no statutory basis. 

The commissioner amended Rule VI (l) (m) to require clear 
disclosure, as required by 33-3l-301(3)(c), MCA, if coverage 
is not provided J n accordance with the terms of the group 
contract until discharge for an enrollee, who is an in!Jatient 
in a hospital of a skilled nursing facility on the date of 
cancellation of the group contract, 

(m) BC/BS suggested that Rule VI(l)(rl) is contrary to 
33-3l-301(3)(h), MCA. GHWM requested that 31-day premium 
payment period be changed to 30 days and that the following 
sentences be added to the end of Rule VI(l)(n)(i): "If the 
contract holder fails to pay the premium, the HMO may 
terminate the contract retroactive to the end of the paid 
period. The HMO has the right to collect for the cost of any 
services from the subscriber." 

The commissioner deleted Rule VI(l) (n) because it 
duplicates the act. 

(n) BC/BS stated that, after a group contract is 
discontinued, mandatory continuation of coverage of e~rollees 
who become totally disabled while enrolled under the contract 
(Rule VI(l)(o)) lacks statutory basis. 

The commissioner deleted Rule VI(l) (o) because it 
duplicates the act. 

(o) BC/BS argued that there is no .9tatutory basis to 
allow an enrollee to receive benefits for 10 days without 
requiring the enrollee to pay for them (Rule VI(l)(p)). GHWM 
suggested adding the following clause to the end of Rule 
VI ( l) ( p): "but is responsible for the costs of the services 
pro-.;j ded." 

The commissioner deleted the 1 ast sentence of Rule 
VI ( 1) ( p), 

(p) GHWM stated that a preexisting waiting period 
restriction cannot be more restrictive for an HMO than it is 
for an insurer and that an HMO should be allowed to collect a 
copayment for the preexisting waiting period (Rule VII(1)(a), 
BC/BS said that there js no basis Jn the act for Rule VII(!). 
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Jj m Smi ·~ (~eal::.h Dy:J..:;urti cs, Incorpor3t-.ed) cornment~d that. 
fed.•~r~~~/ q1.1ali-::1~:J ~vr!)s do ni)c have preexj.stJ:J13 \VdJtjng 
periods j n th·:::J r: =unt- r"lcts ~nd that experJ ence-c~t~~d groups j n 
HMDs ar~ r~r?, ~aodj cline (~MO Montana) ana BC/SS dJsagreed. 

The commisaioner noted that an HMO shall clearly disclose 
limitations on access to services. 33-31-30~(3)(c), MCA. A 
?reex1sJ::.)ng wajtJng perjo:J ljiTijt.s ac~ess to serv)ces. Under 
the act, therefore, an HMO shal i clearly disclose 3 

preexistJng waiting perJod. Rule VII(l)(al as adopted 
conseq~ently raqu.res an HMO contr.ct to set "forth reasonable 
excl<J3j ons or lj m~ tati ons of s-ervJ ces for ~Jreexi st.J ng 
conditlon~ ;,t the time of enrollment." Tne commissioner 
deleterl the last sentence of R~le VII(l)(a) and subsections 
( b I , (c) , and (d) of Rule VII ( 1 1 . 

(q) i3C/BS stated that there is no statutory basis for 
Rule '/II(21(bl. 

The co1nmj ssjoner 
duplic3tes the amended 

(r) oC/B:' stated 
Rule vii(3)(b), 

deleted Rule V"I(2) (b) because 
defjnition of ''dependent''. 
that there ; s no statutory basj s for 

The commissioner amendeJ Rule VII(3)(b) to clarify that 
it i c; deceptive and misleading to represent a policy as being 
a 9roup policy if it refuses, within the eligibility period, 
to enroll an individual member of a group on the basis of the 
health status or health care needs of the i ndi vi dual. 
Disenrolling or cancelling an individual member of a group on 
the basis of health status or health ;::are needs is already 
prohibited by 33-31-312(4), MCA. 

(s) NASW suggested that "psychotherapy" be added to Rule 
VIII(2)(b). The commissioner a~reed. 

(t) NASW suggested that "provider's office" be added to 
the first sentence and "psychotherapy" be added to the second 
sentence oE RUle VIII(2)(d). The commissioner agreed. 

(ul BC/BS stated that there is no statutory basis to 
require an HMO to pay for an enrollee's transportation home 
after receiving out-of-area services (Rule VIII(3)(b). 

The commissioner deleted Rule VIII(3)(b) and (c). 
(v) BC/BS stated that Rule IX(3) should allow an HMO to 

offer prepaid health benefits on a coinsurance basis. 
The commissioner amended Rule IX(3) to permit an HMO to 

base a copayment on either a specified dollar amount or a 
percentage. The commissioner noted that the act refers only 
to copayments and deducti bles and not to coinsurance. 
33-31-202(3)(c), 33-3l-301(3)(a)(ii), 33-3l-301(3)(c)(iv), and 
33-31-301(5)(a), MCA. 

Certified to the Secretary of State this 5th day of October, 
19 B 7. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF PRIVATE SECURITY 
PATROLMEN AND INVESTIGATORS 

In the matter or the amendment 
of 8.50.423 concerning defini­
tions, 8.50.424 concerning 
temporary employment, 8.50.425 
concerning resident manager and 
qualifying agents, 8.50.430 
concerning identification 
cards, 8.50.431 concerning in­
~urance requirements, 8.50.436 
concerning termination of 
business, 8.50.437 concerning 
fees, and the repeal of 8.50. 
439 concerning assessments 

NOTICE OP AMENDMENT OF 8. 
50.423 DEFINITIONS, 8.50. 
424 TEMPORARY EMPLOYMENT 
WITHOUT IDENTIFICATION 
CARD, 8.50.425 RESIDENT 
MANAGER AND QUALIFYING 
AGENTS, 8.50.430 IDENTIPI­
CATION POCKET CARD, 8.50. 
431 INSURANCE REQUIREMENTS, 
8.50.436 TERMINATION OF 
BUSINESS, 8.50.437 FEE 
SCHEDULE, AND THE REPEAL OF 
8.50.439 ASSESSMENT 

TO: All Interested Persons: 
l. On May 28, 1987, the Board of Private Security 

Patrolmen and Investigators published notice of a public 
hearing on the proposed amendment and repeal of the 
above-stated rules at page 629, 1987 Montana Administrative 
Register, issue number 10. 

2. The hearing was held on June 19, 1987, at 10:00 a.m., 
in the downstairs conference room of the Department of 
Commerce building, 1424 9th Avenue, Helena, Montana. 

3. The Board has adopted the rules exactly as proposed. 
4. The following comment was taken under consideration 

by the Boctrd. 

COMMENT: Connie Lacy submitted an oral comment opposing the 
amendment of 8.50.424, stating that 30 days was not enough 
tim~ to evaluate a person's work. 

RESPONSE: The Board noted that the amendment was being made 
to conform the rule to recent legislative ~m8ndments to 
Section 37-60-308, MCA. 

~. No other comments or testimony were received. 

BOARD OP PRIVATE SECURITY 
PATROLMEN AND INVESTIGATORS 
CLAYTON BAIN, CHAIRMAN 

~ J, ( 0~ 
FlY: ~ 'I · '._'c--LI.J~ 

KEITH L. COLBO, DIRECTOR 
DEP4RTMENT OF COMM~RCE 

Certified to the Secretary or Stqte, October~. 1987. 
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STATE OF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE BOARD OF REALTY REGULATION 

In the matter of the amendment 
of 8.58.415A concerning con­
tinuing education 

NOTICE OF AMENDMENT OF 8. 
58.415A CONTINUING EDUCA­
TION 

TO: All Interested Persons: 
1. On May 28, 1987, the Board of Realty Regulation 

published a notice of proposed amendment of the above-stated 
rule at page 634, 1987 Montana Administrative Register, issue 
number 10. 

2. The Board has amended the rule exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF REALTY REGULATION 
JOHN DUDIS, CHAIRMAN 

Certified to the Secretary of State, October 5, 1987. 

Montana Administrative Register 19-10/15/87 



-1781-

STATE IJF MONTANA 
DEPARTMENT OF COMMERCE 

BEFORE THE HARD-ROCK MINING IMPACT BOARD 

In the matter of the amendment 
of 8,104,203A concerning 
definitions 

NOTICE OF AMENDMENT OF 8. 
104.203A DEFINITIONS 

TO: All Interested Persons: 
1, On July 30, 1987, the Hard-Rock Mining Impact Board 

published a notice of proposed amendment of the above-stated 
rule at page 1161, 1987 Montana Administrative Register, issue 
number 14. 

2. The board has amended the rule exactly as proposed. 
3. No comments or testimony were received, 
4. The above-stated rule implements section 90-6-307, 

MCA, rather than 90-6-305, MCA, as stated in the July 30, 
1987, notice. 

HARD-ROCK MINING IMPACT BOARD 
LEONARD McKINNEY, CHAIRMAN 

}(' ' - A 
BY:u tO.. ..~--. !_'~~~ 

KEITH L. COLtO, ~ TOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, October 5, 1987. 
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S'f'l\'l'!"' OF MOI:TANA 

In the matter of the 
adoption of rulos pertainin~ 
to the procedures f~r rule 
r~a}-:ir.g, decJRrG..tory rHlir1gs 
and contested case t1eari~gs. 

NOTICE OF ADOPTIO~ OF RULES 
PERTl\Jl1111G TO PROCEDURES 
!'OR Rf!LE HAKING, DECI.ARA­
C'ORY Pt:'_ INGS AND CO~ TESTED 
C,\SE HPAPIIJ(;S 

TO: Al_J. Jnteresteti Persons 

1. C•n AuguGt 27, 1987, the Department of Family 
Services published notice of the proposed adoption of rules 
pcrtainin~ to the procedures for rule making, declaratory 
ruljngs and conteste~ case hearings at poge 1374 of the 
19H'7 Mor~.tana Administrative Register, issue number :6. 

2. The Department has adopted the following rules as 
proposed. 

RULE III 11.2.~01 
RULE IV 11.7.203 
RULE V 11.2.205 
RULE VI 11.2.207 
PULE VII 11.2.209 
RULE VIII 11.2.210 
RULE rv 11.2.211 
RULE X 11.2.212 

OFFICER 

DEFINITIONS 
OPPORTtTNITY FOH HEARING 

NOTICE 'JPON ADVERSE ACT:ON 
DENIJ\I OR DISMISSAL OF HEARING 

HEARING OFFICER, POWERS AND DUTIES 
ADMINISTP~TIVE REVIEW 

HEARING PROCEDURE 
PROPOSAL FOR DECISION BY HEARING 

PUI.E XI I c 1. 2. 215 JUDICIAL EEVIEW 
RULE XIII ll. 2. 220 AVAILAB~LITY OF HEAR:NG RECORDS 

AUTH: Sec. 2-4-201(2), MCA; f.ec. 53-1-103(17), MCA 
JMP: Sec. 2-4-201(2), MCA; Sec. 53-1-103(17), MCA 

3. The Department has adopted th~ following rules as 
proposed with the following changes: 

RULE I 11.1.101 PROCEDURES FOR ADOPTING, AMENDINC, AND 
REPEAI,ING RULES ( 1) The departn,l-'nt of fami 1y "ervices 

hereb~ adopts and incorporates by reference attorney general's 
model procedural rules 1 through 7 found in ARM 1. 3. 102 
through ARM 'h-3-.-i!t~ 1.3.210 which set forth the rule-rnakinC! 
procedures for the department. A copy of the model rules may 
be obtained by contacting the Attorney General's Office, 
Justice Building, Helena, Montana 59601. Phone 444-2026. 

AUTH: Sec. 2-4-201(2), MCA 
IMP: Sec. 2-4-201(2), MCA 
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RVLE II 11.1.102 PROCEDURES FOR THF TSSUANCF. OF 
DECLARATORY RULINGS (l) The department of family ser­

vices hereby adopts and incorporates by reference attorn.:,y 
general's model procedural rules 22 through 24 and 28 found in 
APJ.! 1.3.227 through ARM hil.,-;!;39 1.3.229 ot:d ARM 1.2.233 which 
set forth the procedures for the i&suance of declaratory 
rulings. A copy of the model rules may be obti'lined by con­
tucting the Attorney General's Of fie.:,, Justice Bnilrll ng, 
Helena, Montara 59601. Phone 444-2026. 

AUT!!: Sec. 2-4-201(2), MCA 
IMP: Sec. 2-4-201 (2), MCA and 2-4-501, HCA 

RULE XI ll. 2. 214 NOTICE OF PROPOSAL FOR DEC IS ION, 
FILING AND SERVICf~ OF BRIEFS, AND DJRECTOP REVIEW OF 
PROPQ.;~AI. FOR DECISION 

Subsections (1) through (4) remain the same. 

( 5) T!!E DIRECT()R' S DECISION IS THF FINAL AGENCY 
DF.CISION. 

AUTH: Sec. 2-4-201(2), HCA; Sec,. 53-1-103(17), MCA 
I.'IP: Sec. 7-4-201(2), ~'CA; Sec. 53-1-103(17), MCA 

4. No conune!l.t.S werE' rl!ceived-----..--~----·-. 

Certified to the Secretary of State October 5, 1987. 
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BEFOP.E THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of rules pertaining 
to the designation of local 
service areas and local 
youth services advisory 
councils 

NOTICE OF THE ADOPTION OF 
RULES PERTAINING TO THE 
DESIGNATION OF LOCA:, 
SERVICES ARE1'.3 AND LOCAI. 
YOUTH SERVICES ADVISORY 
COUNCILS 

TO: All Interested Persons 

1. 0;: 1\ugust 27, 1987, the Department of Family 
Services published notice of the proposed adoption of rules 
pertaining to the designation of local service areas and local 
youth services advisory councils at page 1382 of the 1987 
Jl'ontana Administrative Register, issue number 16. 

2. The Department has adopted the rules as proposed 
with the following changes: 

RULE I 11.2.401 DESIGNATION OF LOCAL SERVICE AREAS 
( 1) 

ten local 
(2) 

For youth services planning purposes, there shall be 
service areas in the state. 

The following are the designated local services 
areas: 

(i) Ma!ta, PHILLIPS, Valley, Daniesl, Sheridan a~d 
Roosevelt Counties. 

(ii) e,.~;,e!oe!t!l-r McCone, Prairie, Dawson, Richland, and 
Wibaux Counties. 

(iii) GARFIELD, Treasure, Rosebud, Custer, Fallon, 
Powder .River and Carter Counties. 

(iv) Judith Basir,, Fergus, Petroleum, vlheatland, Golden 
Valley, Musselshell, Sweet Grass, Stillwater, Yellowstone, 
Carbon and Big Horn Counties. 

(v) Glacier, Toole, Liberty 1 Hi 11, Ponder a, er.e~ett!i 
CHOUTEAU, B'"AINE, Teton and Cascade Counties. 

(vi) Heagher, GLlllatin and Park Counties. 
(vii) Lewis and Clark, Jefferson and Broadwater 

cuur.ties. 
(viii) Granite, Powell, Deer I.o<lge, Silver Bow, Beaver­

head and Madison Counties. 
(ix) Mineral, Missoula and Ravalli Counties. 
(x) Sanders, Lake, Lincoln and Flathead Counties. 

AUTH: Section 53-l-117(17) 
U!P: Section 52-1-201, MCA 

Rule II is Oiiiitted in its entiret~·. 

RULE III 11.~.403 €9HN€~b-MEE~~N6S LOCAL YOUTH SERVICES 
ADVISOrY COCNCILS (1) The local youth services advisory 

counci:s shall meet at least four times per year. 
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(2) At the first annual rr,eetinq, the council shall 
select a me!l'ber to act as chairman of thee cour.ci .. ~. The chair­
man shall be responsible for conducting the m<cet.ing of the 
comrni t tee. 

( 3) THE MEMBERS SHALL SER"F A TERM OF ~'WO YEARS. ANY 
MEMBER MAY BE REAPPOINTED TO ADDITIONAL TERMS. 

AUTH: Section 53-l-117(17), MCA 
IMP: Section 52-1-203, MCA 

3. The Department has thoroughly considered all 
commentary received: 

COMMENT: Two commenters noted that under Rule : (7) (i), there 
was a reference to Malta rather than Phillips County. 

RESPONSE: This error has been corrected. 

COMNENT: The Department's Regional Administrator for the 
Eastern Region commented that Garfield County should have been 
included with Treasure, Rosebud, Custer, Fallon, Powder River 
and Carter Counties. This was the original recommendation 
after consultation with various service providers and others. 

RESPONSE: The local service area boundar~es were designated 
based upon the recommendation of th" Regional Administrators 
after consultation with local service providers, officials, 
etc. The Regional Administrator recommended that Garfield 
County be included in the local service area set forth in 
Rule II(iii). However, Garfield County was inadvertantly 
included in the local service area set forth in Pule II (ii). 
This was an error in drafting the rule and, there fore, the 
Department has corrected this error. 

COMMENT: The Montana Association of Counties commented that 
Chouteau County had been misspelled and that Dlaine County had 
been omitted. , 

RESPONSE: 
changes. 

The Department agrees and has r:1acle the necessary 

COMMEN~: The Administrative Code Co!l'~ittee commented that 
Pule II(l) and (2) unnecessarily restates the language of th~ 
statute. 

RESPOI"SE: Department agrees. Rule II(]) and (2) have been 
deleted and Fule II(3) has been combined with Rule IJI. 

/· - .· 
( (,-:, '/,". j, .. /! -1{"/(•-;;·-o----­

Eugene Huntington, Director 
Department of Family Services 

Certified to the Secretary of State October 5 • 1987. 
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BEFORE TH[ nEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the mat t~1 of NEW RULE ! 

concerning hospt tal protocols 
for organ procurement 

TO; All lntere,sl(•d Persons 

NOTICE OF ADOPTION 
OF A NEW RULE 

CLicens1ng & Cert 1 ftcation 
of Hosplt8li>) 

On August 27, 1987, at page 1384, tssue number 16 of 
the 19 8 7 M('l n tan a A dm 1 li 1 s t rat t v e Reg i s t e r , the de par t men t pub~ 

I ished not ice of a proposed new rule requiring 1 icensed hospt­
tals to make organ donat ton requests in ca~es where a hoS~I tal 
patient is a sut table donor c 

The department conducted a publtc hearing on Septem-
ber 22, 1987, on the proposed rule::. 

The department has adopted the rule with the follow-
•ng change~ (new matter ts under I tned; matter to be str tcken ts 
1nterltnedJ: 

NEW RULE I (to be codlfted as 16.32.331) MINIMUM STAN­
DARDS FOR A HOSPITAL -- ORGAN DONATION REQUESTS AND PROTOCOLS 

ClJ This rule is adopted to tmplement Chapter 219, Laws 
of 1987, wh•ch amended both the Uniform Anatomjcal Gtlt Act, 
Tttle 72, Chapter 17. MCA, and the Montana Health Care Facility 
Licensing Act, Title 50, Chapter 5, Part 2. MCA, Sections (2J­
(5J of thts rule~raphrase section 72-17-211 of the Uniform 
Anatomical Gift Act and are included here to clarjfy there­
qu,rements for ho:>pitals '"cases of patients who are suitable 
organ donors For a full text of the Uniform Anatomtcal Gift 
Act, reference should be made to Tille 72, Chapter 17, MCA. 

f~~l£L When, according to generally accepted medical 
standardA, a patient ts a su1table candidate for e'fgBflt-or--+Ts­
s~e donal ion of body parts as defined 1n section 72-17-102(8), 
MCA, the hospital admintstrator or his/her designated represen­
tative shal I communicate to the next-of-kin Cas defined in +~TS 

~~+e sect 10n (3J below) the opt ton of donating alI or any part 
of the patient's body oo-def+"ed-+"-oeef•e"-12-+1-+92f8f•-MSA• 
and of theT~ the next-of-kin's opt 10n to dec I 1ne A-~e~~e&t-to 

eeA~e"~-te--t~e-~T~~---e+-a++-o~-AAy-pe'ft-ef-t~e~~eeedeAt~e-&ad~ 

s~~aA-aAatem+ea+-g~ft-MH~+-e+6e-be-made-ef-+he-"e•t-of--k+H-~A­

+e~~-•~e~~6SPT•ft+-edm+"+s+tate~-e~-h+~~hef~de3TgAe+ed-fe~te~eft­

+AtTwe~ In addttton to comrnun,cat1ng such options, the hospi­
tal admtn1strator or hts/her designee must also request the 
next-of-kin to consent to an anatomical gift. The foregoing 
obi igat 1ons of the edmintstrator must be carried out unless the 
admtnistratol or h1s/her designea: 

(a) has actual not tee of opposition to the Qt ft by the 
decedent or e-~et!efl-+A-t~e-e+a~~-e~the~+fed-te-~ake-aA-eAetem­

+ee+-a++t-~Rdef-~ee++e~-1~-+7-29~,-MGA the next-of-kin as de­
f i ned 1 n sec t 1 on ( 3 J be I ow; or 

(b) has reason to belteve that an anatom1cal gift 1s con~ 

tr~ry to the decedent's rei ig1ous bel iefsi or 
(cJ 1s aware of med1cal or emot 10nal cond1 t 1ons under 
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whtch the request would contribute to severe emotional dis-
tress 

"Next-of-k in 11 

~7~2~-~1~7~-~2~0~1~(~2~)~~M~C~A~ means ono 
•• 

of the 
sect ion 

following persons in order 
of prtortty fisted: 

(a) the spouse, 
CbJ an adult son or daughter; 
Cc) either par9nt; 
(d) an adult brother or St$ter; and 
Ce) a guardian of the person of the decedent at the time 

of death. 
f3~lll._ The medical record of each patient who dies in a 

hospttel and who is determined Cunder the hospital's protocol 
e s tab I i s he d u n de r sec t i on C 6 l be 1 ow J to be a s u i tab I e can d i d a t e 
tor donation of body oarts must contain an entry setting forth 
the following' 

(a) the name and affiliation of the Individual who com-
municated the opt ion to donate to the next-of-kin and who made 
the request for anatomfcal gift under ~ect ion CtJ above; 

CbJ the name, relationship to the pat1ent, and response 
of the 1 n d i v i d u a I to whom the opt ion to dan ate was e ommu n i cat e d 
and of whom the request for anatomical gift was made; and 

Ccl if no communication of an option or if no request for 
anatomi ca I gift was made. the reason why no such request was 
made. 

f • t J.§..l An an a t om i c a I g If t by a n ex t-o f- k i n o •- a"~~ e-
~+led-~ef&eft may be mAde in writing or bY telegraphic, recorded 
telephonic, or other recorded message. 

(-S~ll.l By November 1, 1987, every hosp 1 ta I sha II estab-
1 ish and have on file a wr 1 tten protocol that: 

(aJ assures !dent 1 f ication of potential organ and tissue 
donors; 

Cb) a55~fe~~+~~~--+smT+~es-of--~eten+~a+-e~ga"-de~e~~-ofe 

mode-awa~e-ef-i~e~-e~ften-ef--~taan-e~--+t~$Ue-~ena~ten--and-e+ 

theTf-e~t+o~-~~e-dee+tne; a§~ures that next-of-ktn of patient~ 

who are suitable candtdates for donation of body parts are made 
aware of thetr option to make an anatomical gift and are re­
Quested to cnn$ent to an anatomtcal gift of alI or any part of 
the pat tent·~ body. ur.les~ one of the exceot tons in subsection 
C2lCp), C2J(bJ, or {2J(cJ appl1e•; 

(c) encourages discretion and senst t1v1 ty with respect to 
the c1 rcumstances, v1ews. and bel 1efs of fam1 I 1es of potential 
organ donors; and 

Cd) fe~~+~e~-~h8t-a provtdes for noti f tcatton of an a~ 
propr1ate federally approved organ procurement organtzat ion be 
"6~+~~ed-e~ when potent 1al organ donors are 1dent 1 fled 1n the 
_hosoital 

f6~1LL Upon request, evert hosp1 tal must make its adopted 
wr 1 tten protocol avai /able to department personnel for their 
revtew 

~1!-t..L§.l The protocol must, at a mtntmum. in addttion to 
the items 10 sect ton CSl above, address and provide for the 
f0l lowing aspects of an organ donat 100 not t f icat ton/request/re­
f e r r o I p r o g ram: 

(a) method(s) by whiCh the pub I tc is not 1 t 1ed that the 
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hosp1 tal has an organ procurement program; 
Cbl determination of medical sui tabi I i ty of potBnt ial 

ef'§ttft-artfl--t+~stte donors of body parts, including consideration 
of factors such a5 donor age, previous disease hi story, and 
presence of 1 nfect ion; and documen tat 1 an of non-sui tab iIi ty of 
patients lJl..U.!..ally identified as potential donors; 

Ccl A-training and educational pf'egf'amaprogram conducted 
on a yearly basis in conjunction with a procurement organiza­
tion Cor the equivalent) to instruct appropriate hosp1 tal staff 
or others to convey organ donation informat1on to fam+++e~ 
next~of-kl n and to make requests from +em~++ea next~of-kjn, 
which program cons1sts of formal training, seminars, in-serv1ce 
workshops , or other t r a 1 n 1 n g (or a comb in at ion thereof ) I e ad I n g 
to a knowledge of and familiarity with the following: 

C1l general historical, medical, legal end social con-
cepts involved in organ donation and transplantation; 

C i 1 ) psycho I o g i c a I and emo t i on a I cons i de r a t i on s when 
de a I i n g w 1 t h bereaved f ami I i e s i e:, d 

(iii) religious. cultural, and ethical considerations a3-
sociated with organ donation; J...!1!,! 

( iv) procedurAs for approaching donors and/or donors' 
next-of-kin, including physician notification, tirning and loca­
tion of contact, content(s) of communi cat ion concerning donor 
cards, consent forms, donation costs ( tf any), and actual re­
quests for donation; 

(d) ed~eat+eft~aftd-t~st~+ft~ orientation and instruction on 
a yearly basis in conjunct1on with a procurement organtzlltton 
Cor the egutvalentJ 1n the respect 1ve dtsc1pl ines of hospital 
staff and/or other personnel who w1ll or may be participating 
1n thEl hospital's organ procurement program, such as chief of 
staff, attending phys1c1ans, nursing staff, social workers, 
c I erg y, or a team comb 1 n 1 n g any of such persons ; .L!l....Q_ 

fe~ ~~eee8~f&&-fof--ftotTfTeetTeft-ef--a-fe~e~8t+y-a~~~eyee 

e~ge"-~~ee~~eme"~-ef§&~+~at~o"-e~-~e~e"~+a+-de~ef~r-+fte+~d+"a-a 

de,+g"atTo~-e4--a~-+ea~~--efte-e~ee+f+e-~e~g&ftT28iTeft-~e-ee-ee~~ 

tee~ed-r-at•H~ 

ff~J..tl the following forms to be used by the hospttal 
to document that defte~~--a~dle~ next-of-kin of medically suit-
able patients have been notified of the optton e.f.-e1""g:eft-e1""--l-+-&­
"' ~ e- ~ e" a++ e" to con .sen t to an an a tom 1 c a I g i f t and have b a en 
requested to authorize such donat ton(sl as requ1 red in sect ion 
f~~~ above Cand, if any such feq~ee+ contact has not been 
made, the reasonCsl why notJ, 

C il pat tent authorization; 
( i i) con5ent of next-of-kin; An& 
c 11 tJ not1 fication of organ procurement aaefteyf+e~~ ~ 

gan i zat ion(s) ."t-llflld 
ftv7---+e++ew-~~-~e~e~~-e~-d+e~es~tto~-e~-e.,.~a~~~ 

f8~lll The hospital adminiStrator shall destgnate a 
person or person~ to represent him/her for the purpose of com­
municating to the nex:t-of-kln the option of an anatomical gift 
and to mAke requests for anatomical g1fts, in ca;es where the 
admi ni;trator is unable or wi I I not be mak1ng such requests 
personally Such persons shall rece1ve the training specified 
tn sect ton f-1--*il..l. above, and a 1 ist of such person(s) must be 
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made available upon request to department personnel-e"6--te--t~e 

~~e++e-+ft-Oe"e~e+. 
(9) A person who acts in good fa1 th 1n accordance WIth 

the terms of section f4~lll. of thts rule is not ltable lor dam­
ages in any civ11 proceeding or subJect to prosecution in any 
c r i m i n a I p r o coed i n g that m i g h t res u I t f rom t h i s a c t i on . 
AUTH: 50-5-103, 50-5-404, MCA; Ch. 219, Sec 3~, Lows of 1987 
IMP: 50-5-103, 50-5-204, 50-5-404, MCA 

Several format and language changes were made 1n the 
rule to clarify the relationship of the rule to the Uniform 
Anotomtc•l Gift Act in Title 72, Chapter 17. In additton, sev­
eral comments were r~ceived: the comments and the department's 
responses are set forth a~ follows: 

Comment: Must the medical record of ~ p&tlent ad-
mttted to the hospital have some documentation that the patient 
was eva I uated for organ donation sui tab iIi ty? 

Respon,e: No. this is not intended. Sect1on C4) has been 
r e v 1 sed to rna k e t h 1 s c I ear . 

Comment: If, in a given ease, severe distress could be 
produced by request1ng a donation from a family, then talking 
to the fam11y about the .2..P....!....! to give is probably also going 
to cause the same distress. In these few cases. it is the mere 
fact that the family IS approached about org8n donation that 
causes the dis t reas. The except ions shou I d apply to both com-
municating the option and making the request. 

Respon$t: Given the express language of Senate Bi I I 6 re­
garding 11 discretton and sensitivity w1th respect to the circum­
stances, v1ews. and beliefs of fami I ies," the change suggested 
in the comment appear$ consistent with legislative intent, and 
section (2) of the rule has been Amended accordingly. 

Comment; Regarding training and education, a hospital 
should be allowed to use the equivalent of the tratning pro-
vided by an organ procurement agency if one is or becomes 
avai fable. 

Response: The department agrees, and subsect 1ons (7)(cJ 
and Cdl have been so omended 

Common L The bene f 1 t s of h a vi n g the I i s t o I tho a dm i n i s-
trator's designees avatlable to the public is outweighed by 
consideration of confidentiality of hospital personnel. 

Response' The department has deleted the pub I tc-avai l-
obi I i ty element of section C9J of the rule. 

/ 

JOHN J. DRYNAN/MD .• Director 

Corti fted to tho Secretary of State October 5, 1987. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the metter of the amendment 
of ARM 16"35 102, application 
procedures; 16.35.103, bone! it 
periods; 16.35.105, non-financial 
el igibi I ity requirem~nts; 

16.35.108, eligible services and 
suppl ios; 16.35.109, non-e I igiblo 
services; 16.35 110, DOCUMENTA"· 
T I ON OF C LA I MS ; and 1 6 . 3 5 . 1 1 1 , 
condition• on paying c1a1ms 

NOTICE OF THE AMENDMENT 
OF RULES 

(End-atage Renal Disease) 

1. On August 27, 1987, tho department pub I ished notice 
of proposed amondmento of the above-captioned rules Cw1th the 
exception of ARM 16.35.110, which wao not included in the no­
t ice of proposed rule-making but which Is amended here in re­
spon&e to comments), concernang participation in the end-stage 
renal disease funding program, at page 1387 of tho 1987 Montana 
A dm i n i s I r a I i v e Reg i s I e r , i s sue number 1 6 . 

2. The department has amended the rules with the follow-
ing changes Ctext of rule appears as contained in the notice of 
proposed amendment; additional material to be stricken is in­
terlined, and new mattar is capltalizad and underllnadl; 

16.35 102 APPLICATION PROCEDURES Same as proposed. 

16.35.103 TIME PERIOD FOB BENEFITS Same as proposed. 

16 35 105 NON-FINANCIAL ELIGIBILITY REQUIREMENTS 
ill. In ordar to particlpata In ESRD, the claimant apply­

ing for banefits must; 
C1l-C3l Same ao proposed, but ronumbarod C2l-!4J. 
f4tC5l bo-et+gtbte-tot PARTICIPATE IN Medjcare Part A and 

Part B or haye written documentation from the social aecuri ty 
administration that s/he is not eljgible for aocial socurtty 
benefits 

16 35 108 ELIGIBLE SERVICES ANQ SUPPLIES ill. ESRD 
w1 II pay for the cost e~teaed±ftO--il29 of each of the lollowi ng 
services and supplies Vfhlch remains after all available third­
party benefi Is have been uti I I zed to pay lor them; 

!1l-!2l Same as proposed, but renumbered Cal-Cbl. 
f3~1£l For a renal tranoplant patient; 
Cal-!bl Same as proposed, but renumbered !il-!1 il. 
fe~-~ physician and hospital care relatad to trans-

plant ourgary d~ttno-the--86-mtft!ht-tf!et-the-tvrao~y-wat-Ret­

f.llm.t.t; 
fd~.!...ltl tha following madieations.--tf--!hex--weu-or•­

••~±bed-ev~tne-the-36-month&-atter-tbt-dato-the-trpnpptan+-evr­
ltty-wae-pertermed NOT EXCEEQING A 30-QAY SUPPLY" 

f±~1Al immunoauppraooants, 
ftt~~ steroid•• 
{±ttl~ hypertensives; 
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ffv~1.Ql_ diuretics. 
fe+! .. .!l. medical follow-up services which are directly re­

lated to maintenance or monitoring of the transplanted kidney 
an--wh±eh-we~e-ptey±-e~--~~~+ne--1he--ae--~on+et--fo++ew+no~the 

+ranep+ant-••roerx-

16.35.109 NON-ELIGIBLE SERVICES ill The cost of the 
following services and supplies is not eligible for payment 
from ESRD: 

(1J-CaJ Same as proposed, but renumbered (aJ-(hJ. 
filLL1 ACCESS SITE SURGERY PRIOR TO INITIATION OF DIAL­

YSIS TREATMENTS. 

16.35 110 DOCUMENTATION OF CLAIMS ill A claim for ESRO 
reimbur,ement t in order to be reimbursable, must contain, or be 
accompanied by, the fe++ew±ft; documentation roaujred bx lht 
followjng uctlons of this rule. 

(1)-(4) Same as o!Xosting rule, but renumbered (2)-(5). 
~5~~ A e+e+m-te~-~~~;e QRUG/PHARMACY CLAIM must be sub­

mitted w+~h-e++he~-++em+eed-d~~a--eha~ge--e++~s--e~--•-Med±ea+d 
d~~o-e+a+m--hl'm ON THE MEQICAIP MA-5 FORM OR. IN THE CASE OF A 
HOSPITAL PHARMACY. THE MA-5 FORM OR THE APPROPRIATE MEDICARE 

.FORM. 
f8~1Ll Same as existing rule. 

AUTH: Sec. 53-6-202, MCA IMP: Sec. 53-6-202, MCA 

16.35 111 CONDITIONS OF CLAIM PAYMENT ill Payment of a 
claim wi I I be made only WHEN THE BALANCE QUE EXCEEPS $20 ANQ: 

(oJ-(cJ Same as proposed. 
1Sl in the C&Qe of a charge for a drug. to the extent it 

does not exceed the +±et AVERAGE WHOLESALE price specified In 
the Drug Tooics Redbook for that druo PLUS. IN THE CASE OF ALL 
.ESRO-ELIGIBLE ORUGS OTHER THAN IMMUNOSUPPRESSANTS. A 14 DIS­
PENSING FEE 
~ The deoartment hereby fdopts and incorporates by ref­

orence the Annyal Pharmacists' Reference. 1987 EPITION AND ITS 
UPQATES. referred to as the Drug Topico Redbook. which contaons 
the +d• AVERAGE~ALE pricu for most commercially avail­
able drygs THE DRUG TOPICS REDBOOK IS UPDATED QUARTERLY, ANP 
THE MOST RECENT UPPATE WILL BE UTILIZED BY THE ESBD PROGRAM. 
A copy oi the Orua Topics Redbook may be obtaoned from Drug 
Tooics Redbook Publocations, Medical Economjco Co .. Inc, Ora­
del I, New York 07649. AND THE AVERAGE WHOLESALE PRICES CURRENT­
LV SET BY THE BEPBOOK FOR DRUGS MAY BE OBTAINED FROM THE ESBP 
PROGRAM, DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES. COGS­
WELL BUILDING. CAPITOL STATION, HELENA. MONTANA 59620! TELE­
PHONE (406! 444-4740. 

4. The fa I lowing comments were made by physicians and 
other he a I th eare professional a, pharmac i ~ t s, and soe Ia I work-
ers who have contact woth ESRD patoents: 

(al Comment: There should not be 
each claim. 

120 deductible for 

Resoonse: Since the department intended only to pre-
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vent the administrative coot of handling small clatms Ci.e. $20 
or under), rather than to create a deductible for alI claims. 
rules 16.35.108 and 16.35.111 were amended accordingly 

Cbl Common!: Payment by the ESRO program for the coot of 
medication for renal transplant patient• should be limited to 
one 30-day supply at a time, just as it to for patients receiv­
ing home or center dialysis. in order to prevent hoarding and 
to d i s t r i b u I e program bone f i t s roo r e even I y among p a I i en t s. 

ResRonoe: The department agreed and made the change. 

Ccl Cvmmeot: Acceso-stte surgery should be paid for only 
after diagnosis of ESRD Is confirmed. 

Resconte: The department agreed and added the re-
stricti on. 

Cdl Comment: Tho best and moat consistent documental ion 
of a drug claim is that submitted on a Medicaid MA-5 form or, 
1 n the case of hosp ita I pharmacies, the appropriate Medicare 
form as an alternative; the additional alternative of submitt-
ing itemized drug charge slips, currently allowed by rule 
16.35.110(5), should be disallowed. 

Resoonse: The department agreed and amended 
16.35.110 accordingly. 

Cel Commpnt: Payment of a &4 dispensing fee for non-im-
munoouppressanto, plus payment of average wholesale price for 
each drug, In place of payment of tha Red Book list price for 
each drug, would be fairer to pharmacists and less expensive to 
the ESRO program. 

Roscons§: The change was accepted. 

Cfl Comment: Transplant patients fell the 3-year post-
operative limit on medication, medical care, and follow-up 
could be devastating to them, particularly In the case of Im-
munosuppressants, which are needed indefinitely. 

Reaconse: The department agreed and the 3-year I imi t 
was eliminated. 

The amendatory language of rule 16.35.105 was corrected 
and clarified to state that clients mutt have done whatever ia 
n e c e os a r y to par t i c i pate i n Doth Par t s A and B of Me d i car e • or 
be certified as ineligible. 

,tt.t the request of Legislative Council staff and to clarify 
that the most up-Io-date version of the Drug Topics Redbook 
wi 11 be used, the edit ion date, reference to the updates, and 
availability of prices from the ESRD program were added to rule 
, 6. 3 5. , 11 

JOl'iN J. IJRYNAN,Jil.O., Director 
Department o.f Health and 
Environmental Sciences 

Cert tf ied to the Secretary of State October 5, 1987. 

Montana Administrative Register 19-10/15/87 



-1793-

BEFORE THE DIVISION OF CRI11E CONTROL 

OF THE STATE OF MONTANA 

In the Matter of the Adoption 
of Rules for Implementation of 
the Crime Victims Compensation 
Act by the Crime Victims Unit 
and Division of Crime Control. 

TO: All Interested Persons. 

NOTICE OF ADOPTION OF 
RULES FOR IMPLE!~ENTATION 

OF THE VICTIMS 
COMPENSATION ACT BY THE 
CRIME VICTIMS UKIT AND 
DIVISIOK OF CRIME CONTROL 

l. On August 27, 1987, the Division of Crime Control 
published notice of the proposed adoption of rules concerning 
the Crime Victims Compensation Act, at pages 1391 to 1398 of 
the 1987 Montana Administrative Register, issue number 16. 

2. The Division has adopted the following rules as 
proposed: Rule (I) 23.15.101, FUNCTION OF THE DIVISION; Rule 
(II) 23.15.102, GENERAL DEFINITIONS; Rule (III) 23.15.103, GOOD 
CAUSE; Rule (IV) 23.15.104, INTERESTS OF JUSTICE; Rule (V) 
23.15.201, CLAIM AND INITIAL DETERMINATION; Rule (VI) 
23.15.202, REQUEST FOR HEARING; Rule (VIII) 23,15.204, 
NOTIFICATION OF DISPOSITION; Rule (IX) 23.15.301, ATTORNEY 
FEES; Rule (X) 23.15.302, PAYMENT OF CLAIMS; Rule (VII) 
23.15.303, EMPLOYMENT INFORMATION; Rule (XIII) 23.15.304, 
MEDICAL INFORMATION; Rule (XIV) 23.15,305, CHIROPRACTIC 
SERVICES; Rule (XV) 23.15. 306, MENTAL HEALTH COUNSELORS; Rule 
(XVII) 23.15.308, CONTRIBUTION; Rule (XVIII) 23.15.309, SICK 
LEAVE; Rule (XIX) 23.15.310, SUBROGATION AND ATTORNEY FEES. 

3. The agency has adopted Rule (VII) 23,15.203 as 
proposed with the following changes: 

23,15.203 HEARING (1) to (4) remain as proposed. 
(5) Within 20 days of issuance of the proposed order, 

either party may file written exceptions to the order and 
request a review by the division administrator if the division 
administrator did not ~ as hearing examiner' or ~ 
reconsideration £y the division administrator if the division 
administrator acted as hearing examiner. 

(6) The dlvision will issue a final order which is a 
final determination by the division as set forth in 53-9-131. 
This order is final for purposes of judicial review only if a 
review under subsection (+zl has been held, 

AUTH: 53-9-104 (1) (a), MCA 
53-9-131, MCA 

IMP: 53-9-122, 53-9-130, 

4. The agency has adopted Rule (XVI) 23.15.307 as 
proposed with the following changes: 

23.15.307 COMPENSATION BENEFITS (1) and (2) ''remain as 
proposed. 

(3) Payment to a claimant of a service provided by a 
collateral source made after payment for that item has been 
made by the crime victims fund creates ~immedia~debt to the 
crime victims fund, regardless of the length of time between 
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the payments. 'l'he claur.<lnt is responsible for r~;)Cayment of the 
debt, The source of the ber;efi.t may pdy directl;· to the fund 
rather thdn to the claimant or service provider. 

AUTI!: 53-9-1G4 (1) (a), MCA 
SJ-9-103 (:), MCA 

IMP: 53-9-125 (5), 53-9-128, 

5. Pro~osed Rule XI will not be adopted. 
6. The rules have been adopted pursuant to 53-9-104, 

1-'CA, which requires t.he division of crime control to adopt 
rules to implement the Crime Victims Compensation Act of 
l'ontana. The rules are necessary to clarify and explain the 
procedure for filing a claim for benefits, and to explain 
restrictions on claims and benefits. The rules are also 
necessary to provide an informal hearing procedure that 
complies ~ith due process requirements. 

7. Rule (VII) 23.15.203, and Rule (XVI) 23.15.307 have 
been changed, and proposed Rule XI deleted as a result of 
comments by the legislative council. The changes are for 
clarification, and the c1cleted rule was an inaccurate 
repetition of '' statute. No other camments were received. 

8, Thes(O rules will be effecYlve, October. ,16,, 1987. 

By: I~. ' /) a..,._ .. _ 
MICHAEL A, LAVIN, A' nistrator 
Crime Control Division 

Certified to the Secretary of State 1987. 
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BEFORE THE DEPAR'fMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of ARM 42.11.201 through 
42.11.252 relating to Montana 
Vendors and Representatives. 

NOTICE OF THE ADOPTION of 

TO: All Interested Persons: 

ARM 42.11.201 through 42.11.252 
relating to Montana Liquor 
Vendors & Repre~entatives. 

1. On August 27, 1987, the Department published notice of 
the proposed amendment of ARM 42 .11. 201 through 42 .11. 252 relat­
ing to Montana Vendors and Representatives at page 1441 of the 
1987 Montana Administrative Register, issue no. 16, 

The Depar~ment has adopted the rules with minor changes. 

42,11,201 DEFINITIONS (1) As used in this sub-chapter, 
the following definitions apply: 

(a) 11 Brokt::'r 11 means a person; partnership, association, or 
corporation ~M~±eyea h7 UNDER CONTRACT TO a vendor to arrange 
for the emplovment and registration of the vendor's representa­
tives as provided by these rules and/or to snpervise those rep­
resentatives. 

42,11.211 REGISTRATION OF REPRESENTATIVES 
remain the same. 

(1) through (4) 

(5) An application to register 
signed by the vendor or an official 
BHOKF.R. 

(6) and (7) remain the same. 

a representative must be 
of the ve~dor OR A VENDOR'S 

42.11.217 CANCELLATION OF REGISTRATION (l) The deporcment 
shall cancel the registration of a vendor 1 S representat~ve if 
o:-equested in Hri ting by the vendor Of< A VENDOR'S BROKER. 

3. A public hearing was held on September 21, 1987, to 
consider the proposed amendment of the rules. No testimony was 
pr<e:'ented at the hearing, A Vl!"itten comment was rec.,ived from 
Harr~r A. Haines, Worden~ Thane & Haines, f.C., Missoula, Montana 
representing a !'Jontana corporation. l'vlr. Baines conunents are 
sumrnari~~ed as follov;s: 

COMMENT: ~he proposeu regulations eliminate a corporate, 
partnership, or association entity from performing as a repre­
s~~tative. In the past, a corporation, partnership, or asso~iu~ 
tion was able to register as a broker which allo>•ed itself to 
register its employees as representatives with the department. 
Und8~ the proposed amendments represPntatives must be registered 
directly by the liquor vendors. This will c~uae a broker to 
lose control over its employees. House Bill No. 574 only 
r~quires that a repr~sentative be a resident o: this state, not 
that the representative be a natural person. 
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RESPONSE: The amendments do not affect the opportunity for 
a broker to be a corporation, partnership, or association enti­
ty. The amendments deregul~te brokers, do not require their 
registration with the department, and do not restrict their 
opportunity to do business with vendors or to act as agents on 
behalf of vendors. The definition of broker is being revised to 
avoid the ambiguity that may arise from the use of the word 
"employ" in that definition. The definition of broker is 
revised by replacing the words "employed by" with "under con­
tract to 11

, in order to avoid confusion with the word "emplOY 11
1 

which is defined in the rules to be limited to the working reJ.a­
tior.ship between an entity and a natural person. 

The amendments do restrict representatives to beino natural 
persons. The law specifies the number of representatives per 
vendor to be at least one and no more than two in order for a 
vendor to promote its products in Montana. To define represen­
tatives to be anything other than a natural person would allow 
an entity to file any number of people to promote a vendor's 
product in the state which would make the limitation of two in 
the law meaningless. Furthermore, the law uses the term "resi­
dent" which is normally applied to natural persons. 

The amendments do not prohibit a vendor's representatives 
from being a broker's employees. Although representatives pro­
mot~ products on behalf of a vendor, they can still function in 
that capacity as employees of a broker who is under contract to 
the vendor to arrange for the employment, registration and 
supervision of its representatives. Since the concern is 
expressed that a broker will lose control over its employees if 
the employees must be directly registered by the liquor vendor, 
the amendments are being further modified to make clear that a 
broker can act as the vendor's agent in registerinq a represen­
tative for the vendor. ARM 42.11.211(5) is bei~g modified by 
adding "or a vendor's broker" to the end of the sentence. ARM 
42.11.217(1) is being modified by adding "or a vendor's broker" 
to the end of the sentence. 

COMMENT: The residency requirement of House Bill No. 574 is 
unconst1tutional under the priv1lege and immunity clause of the 
United States Constitution (Article 4, Section 2) as being dis­
criminatory 01gainst nonresidents, or the commerce clause (Arti­
cle 1, Section 8, Clause 3) as being discriminatory against 
interstate commerce, or the equal prntection provisions of the 
fourteenth amendment as placing an undue burden on interstate 
commerce. 

RES?ONSE: The amendments arc il"lplementing a law that was 
properly passed by the legislature. The department is obliged 
to carry out a law that the legislature passes. If there is a 
constitutional issue, it is with the law and not the rule. If 
the lilw is found to be unconstitutional, then the rule will be 
amended at that time to conform. 
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Certified to Secretary of State 10/5/87. 
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;-;}~tORt: 'EHE DEi'APT~Ei'JT OF REVEI,:UE 
OF Ti:E c"'A~TE OF 1-"0rTI1!1A 

I!~ 'fHE MATTER OF TliE ADOP'f ~UN 
of Rule I through IV (ARM 
42.11.301 through 42.1~.304) 
relating to Operilting Liquor 
Stores. 

TO: All Interested Persons: 

!':OTICE OF TEl:: ADOPTION of 
Rule I through IV (ARM 
42,11.301 through 42.11.304) 
relating to Operating Liquor 
Stores. 

1. On July 30, 1987, the Department published notice of the 
proposed adoption of Rule I through IV (ARM 42.11.301 through 
42.ll.3l4) relating to Operating Liquor Stores at page 1183 of 
the 1987 Montana Administrative Register, issue no. 14. 

2. The Department has adopted the rules with this minor 
change tc r.ule JI (42. J 1. 302). 

RULE II (42.11.302) CONVERSION TO AGENCY STORE (1) through 
(2) (a) remains the same. 

(b) A store's indirect expenses is determined by multiply­
ing the ratio of a store's gross sales to total gross sales 
times all expenses chargeable to the liquor division less direct 
expenses for all stores, and less the cost of the liquor divi­
sion licensing bureau, the office of legal affairs, and the 
investigution und enforcement division (other than inspection 
costs directly attributable to a store). EXPENSES ASSOCIATED 
WITH NON-LIQUOR S~'ORE SERVICES PERFORMED FOR THE LICENSING 
BUREAU, OFFICE OF LEGAL AFFAIRS, AND THE INVESTIGATION AND 
ENFORCEMENT DIVISION WILL BE EXCLUDED FROM THE DETERMINATION OF 
INDIRECT EXPENSE ALLOCATED TO STORES WHETHER THOSE SERVICES OR 
TliE PERSONNEL ASSOCIATED WITH THE/1 ARE FORMALLY PART OF THOSE 
UNITS OR NOT. 

(c) REmains the same. 

3. A public hearing was held on August 3J, 1987, to consid­
er the proposed adoption of the rules. Testimony presented at 
th~ hearing and response from the department is us follows: 

COMMENT: Senator Richard E. Manning, District 18 stated the 
law seems pretty clear and no rules should be necessary. 

RESPONSE: Although the intent of the law is clear, there 
are important terms and requirements that could be interpreted 
many ways. The rules are intended to define the way the depart­
ment interprets them. For instance, the law states that a store 
can't be converted to an agency unless the store's profit is 
less than 10%. The law doesn't define the term profit, how the 
percentage will be calculated, or the time period for which 
profit will be measured. The rule provides the definitions and 
methods lacking in the law but necessary to carry out the law. 
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COMMENT: Manning J. Alvers U.F.C.W. testified that the rule 
should allow for relocation of a store rather than closing it 
since a poor location may be the cause of low profits. 

RESPONSE: Because of contractual obligations with a land­
lord, the relocation of a store while the lease is still in 
effect is not an option. Once a store has fallen bElow the 10% 
profit and the lease has expired, the rule calls for the conver­
sion of the store to an agency as the first option. The closure 
of a store is the last option and would only occur if the store 
couldn't achieve a 10% profit under any mode of operation, 
including relocation of the site. 

COMMENT: Senator Manning stated a store that is converted 
to an agency in a multi-store community shouldn't be allowed to 
locate too close to the other stores in urd0r to avoid loss of 
profit. 

RESPONSE: These rules are limited to the issue of when a 
store may be converted to an agency or closed and to the agent 
selection process that will be used. The limitations on the 
location of a store are established in the bid requirements used 
in the selection process. The bid requirements the department 
uses do not allow stores to be located too close to other 
stores. 

COMMENT: Representativ~ Dan Harrington, Butte, Montana said 
the rules do not address the requirement to maintain sufficient 
inventory to avoid outages which may affect a store's profit. 

RESPONSE: The law is explicit in stating thut the depart­
ment must maintain warehouse inventory to meet a monthly service 
level of at least 97%. The rules on conversion and closure do 
not need to restate what is already clear in the law. The 
department is maintaining inventory above this level and intends 
to continue doing so. 

COMMENT: Phil Strope, Attorney at Law, representing Montana 
Tavern Association testified that the MTA felt the rules go 
beyond the law by allowing indirect expensros to be charged to 
stores and also by allowing the department to assi~n staff to 
indirect expenses who should be excluded. 

RESPONSE: The law does allow indirect expenses to be allo­
cated. However, it does specifically state that certain e:rens­
es should not be allocated, e.g. licensing bureau. The rule 
defines the method of identi!~ing indirect costs and specifical­
ly excludes the expenses that are not allowed. We are amending 
the rul~, however, tn rnake sure tl1at the expenses associated 
with services perf0rmed for the :icensing bureau, the office of 
legal affairs and the investigations nDd enfor~ement division 
<lill be excluded even if they are Dot formally part of those 
units. 
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JOHYI D. LaFAVER, Direc~ 
artment of Revenue 

Certified to Secretary of State 10/5/87. 

:·1ontana Administrative Register 19-10/15/87 



-1801-

f.F:FOPE THE DEPAPTMENT OF RE'lF:~7UE 

CP TPE STA"~'£ OF MCW'::ANA 

IN THE MATTER OF THE ADOPTION ) 
of ARM 42.15.118 relating ) 
to the Exempt Retirement Limi-) 
tation =or Income Tax. ) 

TO: All Interested Persons: 

NOTICE OF THE ADOPTION of 
ARM 42.15.118 relating to the 
Exempt Retirement Limitation 
for Income Tax. 

1. On July 30, 1987, the Cepartment published notice of the 
proposed adoption of Rule I (42.15.118) relating to Exempt 
Retirement Limitation at page 1186 of the 1987 Montana Adminis­
trative Register, issue no. 14. 

2. The Department has adopted the rule as proposed. 
3. A public hearing was held on August 26, 1987, to consid­

er the proposed adoption of the rule. No one testified at the 
hearing. 

Crrtified to Secretary of State 10/5/87. 

19-10/15/87 Montana Administrative Register 



-1802-

BEFOFE THE DE~I,J,''"Pr.~F!\'r; OF PEVENUE 
OF '_lJ:IF, .S'!'Jl._T"D (,f' ··,-:--\:~].,_~~;:.. 

IN TH:C 1·11\'l'~'EP 0f' THE J\DOP'riO'J 
o£ Rule I throu9h V (~PM 
42.73.112 through 42.23.11E 
relatin~ to Corporation I,icense) 
Ta~ Fxem~t1o~ ;or Resea:ch l 
c;.r.d De~relopment firms. ) 

TO: All Interested Persons: 

!JO"'TCf. OF' '!'FE ADOP'l'ION of 
Rule I throuah V (!'.PM 
42.23.112 through ·~.23.116 
relatina ~o Corporatio~ 
License Tax Exemp~ior1 for 
Research a~d Development Firms. 

1. On Auaust 27, 1987, the Department published notice of 
the proposed adoption of Pule I through V (1\.PJ~ 47.23.112 through 
4/.23.116) relating to Corporation License Tax Exemption for 
Research and Development Firms at page 1450 of the 1987 Montana 
Ad~inistrative Peaister, issue no. 16. 

~- The Pepa~tment has adopted these rules with a minor 
change to Rule I which is as follows: 

RULE I (4?.23.112) RESEARCH AND DEVELOPMENT - APPLICATION 
AND ELIGIBILITY (1) throuqh (3) remain the same. 

( 4) To obta.in the corporate license tax exemptinn, the firm 
must file an annual application with the department before the 
end of the first calendar quarter during which the firm does 
businesf in Mo~tana. THE INITIAL 1.PPLICATION MUST BE FILED 
BEFORF. THE ENf: OF THE FIRST COMPLETE CJIT,ENDAR QUARTER DURING 
WHICH THE CORPORATION ENGl<GE!) H1 BUSINESS n: MONTANA. FOP EXAM­
PLE, IF' A CORPORATION Bt:GI\_N OPERJ,TIN('; TN MONTANA ON SEPTE~1BEP. 

15, THAT COP.PORATION WO!JI,[' HAVF: UNTIL DECEMBER 31 OF THAT YEAR 
TO FILE FOR THE EXEMPTION. 

(5) remains the same. 

3. A public hearing was held on september 17, 1987, to 
consider the proposed adoption o~ the rule, No one testified at 
the hearing and no written comments were received by the depart­
ment. 

4. Pule I (42.23.112) has been amended tr- clarify the time 
frame in which the initial application for the corporate license 
tax exemption may be filed. The amendment clarifies that the 
taxpayer will have at least one full quarter in which to file 
for the exemption. 

I 

~ <Lc::fw.LLs 
JOHN D. LaFAVER, Director 
e'partment of J<evenue 

Certified to Secretary of State 10/5/87. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF ThE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of ARM 42.31.2141 relating to 
Personal Property and Over­
payment Refunds for Public 
Contractors. 

TO: Ail Interested Persons: 

NOTICE OF THE ADOPTION of 
ARM 42.31.2141 relating 
to Personal Property and 
Overpayment Refunds for 
Public Contractors. 

1. On August 27, 1987, the Department published notice of 
the propo;;ed amendment of ARM 42.31.2141 relating to Personal 
Property and Overpayment Refunds for Public Contractors at page 
1438 of the 1987 Montana Administrative Register, issue no. 16. 

2, The Department has adopted the amendments as proposed. 
3. Public hearinq was not held on these amendments and no 

comments were received by the department, 

Certified to Secretary of State 10/5/87. 
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DEFORE THE DEPARTM!~NT OF SOCIAL 
AND llEHABILITATION SEHVICF:S OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of Rule (II) 46.12.505 
pertaining to DRGs in the 
Montana Medicaid program 

~·o: All Interested Persons 

AMENDED NOTICE OF THE 
ADOPTION OF RULE (II) 
46,12.505 PERTAINING TO 
HJPATIENT HOSPITAL 
SERVICES, REIMBURSE~FNT 

1. The Departl'\ent of Social and Rehabilitation Serv­
ices' rule notice published at page 1658, issue number 18, 
1987 Montana Administrative Register, amended and adopted 
several rules. One correction to that notice is necessary. 

7. The comment-response section states at page 1677: 

"COMMENT: The Department should reduce the length of stay 
requirement from 9 months to as low as 90 days. The long 
period of time will cause a cash flow burden on hospitals. 

RESPONSE: The Department does not intend for this policy to 
apply to persons who have extended lengths of stay. Rather, 
the policy is intended for those persons who are likely to be 
in a hospital setting beyond 9 months. In recognization of 
the cash flow burden, the Department proposes to allow hospi­
tal residency status to be conveyed after 6 months of occupan­
cy and allow cycle billing every 30 days thereafter." 

3. The final notice regarding Rule (II) 46.12.505 is 
corre~tPd as follows: 

46.12.505 INPATIENT HOSPITAL SEHVICES, REIMBURSEMENT 
Subsections (1) through (10) (a) (i) remain as idopted. 

(ii) recipients must have been an inpatient in an acute 
care hospital far a minimum of .,,;..,.,--(-9-) SIX (6) continuous 
months: and 

Subsections (10) (a) (iii) through (11) (b) remain as 
adopt.:tl. 

AUTR: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-141 MCA 

Cer~ified to the SPrretary of State 

MGntana Administrative Register 19-10/15/87 
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BEFORE THI: DEPARTMfti'T OF SOCIA,, 
ANIJ PFHAPILITATIOK S}:RVICES OF '"LF 

S~l\TE OF MONTANA 

In the matter of the amend­
ment ot Rules 46.13.302, 
46.13.303, 46.13.304, 
46,13.401, 46.13,403 and 
46.13.502 pertaining to the 
Low Income Energy AsRistance 
Program 

TO: All Interested Persons 

NOTICE OF THE ;:,}:Ef.TD!•1ENT OF 
RULES 46,13.302, 46.13.303, 
46.13.304, 46.13.401, 
4~.13.403 ANC 46.13.502 
PERTAINING TO ':'BF LCM INCO~E 

ENERGY ASSISTANCE PROGMM 

1. On August 27, 1987, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of Rules 46.13.302, 46.13.303, 46.13.304, 46.13,401, 
46.13.403 and 46.13.502 pertaining to the Low Income Energy 
Assistance Program at page 1454 of the 1987 Montana Admini­
strative Register, issue number 16. 

~. The Department has amended Rules 4G.l3.302, 
46.13.303, 46.13.304, 46.13.4G3 and 46.13.502 as proposed. 

3, The Department has amended ARM 46.13.401 as proposed 
with the following changes, 

46.13.401 BENEFIT AWARD MATRICES Subsection 11) remains 
as proposed:--

(2) The benefit award matrices which follow establish 
the maximum benefit available to an eligible household for a 
full winter heating season (October thru April). The maximum 
benefit varies by household income level, (100% if at or below 
1001 of OMB poverty, 75% if between 101% - 125% of OMB poverty 
level) type of primary heating fuel and in certain cases by 
vendor, the type of dwelling (single family unit, multi-family 
unit, mobile horne), and the number of bedrooms in a shelter or 
rental unit. Applicants may claim no more bedrooms than 
household members.,- except that SINGLE elderly and handicapped 
households who can demonstrate unrnet need are entitled to a 
lll;,n!iollnUII MAXIMUM of two bedrooms- if the home contains more than 
one bedroom. Ths maximum beneoit also . varies by local 
contractor districts to account for climatic differences 
across the state, 

The proposed benefit matrices remain as proposed except 
for the following changes: 

19-10/15/87 Montana Administrative Register 
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AUT!!: Sec, 53-2-201 MCA; AUTH Extension, Sec, 113, Ch, 
609, L. 1987, Eff. 7/1/87 

IMP: Sec, 53-2-201 MCA 

4. The Department has thoroughly considered all commen­
tary received: 

COMMENT: Benefit levels should not be reduced. 

RESPONSE: We are attempting to ensure that we have sufficient 
funds to honor all client expectations. Last year, through a 
number of unforeseen events, benefit levels had to be reduced 
during the program year, causing a hardship for clients, local 
agencies and fuel vendors alike. A repeat of that reduction 
must be avoided, if at all possible. 

We have tried to match anticipated demand for fuel bill, sup­
plemental and emergency assistance to anticipated federal 
funds. 

COMMENT: Benefit levels appear too high for anticipated 
nues. The Department should recheck its calculations. 

RESPONSE: The Department agrees that it is possible 
expenditures may exceed projections and benefit levels 
been adjusted accordingly. 

rPve-

that 
have 

Since the initial rule was developed, the Senate Appropria­
tions Subcommittee has passed a budget for FY 88 LIEAP which 
is approximately 33% lower than last year. F.ven by utilizing 
the entire reserve set aside, lPSS funds will be available for 
fuel bills than at any previous time, 

COMMENT: There is a typographic~! error in the benefit tabl~ 
for District VII. 

RESPONSE: The Department. agrees and the table will be cor­
rectly labeled. 

COI'IMENT: There is an omission and a typographical error in 
46.13.401. 

RESPONSE: The Department staff recognized the error and has 
corrected the language. Open1ng comments by the Department at 
the hearing reflect the intent of the rule. 

5. These rule changes will be retroactively to 
October 1, 1987. 

Certified ~o the Secretary of State oct:.l'-1 S ' 198 7. 

Montana Administrative Register 19-10/15/87 



-1817-

VOLUME NO. 42 OPINION NO. 26 

ARMED FORCES - Towr. not required to give paid military 
leave of absence: 
CITIES AND TOWNS - Town not r"qu~red to giv;, paid 
~ilitary leave of absence; 
LEAVE~ OF l>_BSENCE - Town net rc·quired to give paid 
military leave of absence; 
LOCAL GOVERNMENT - Town not requirPd to give paid 
military leave of absence; 
MUNICIPAL GOVERNMEnT - Town not required to c:rive paid 
tnilitary J.eave of absence; 
MONTANA CODE ANNOTATED- So=ctions 7-1-4111, 7-l-4121(9), 
10-1-604; 
MONTANA CONSTITUTION- Article XI, section 1; 
UNITED STATES CODE- 38 U,S,C. §§ 2024(d), "2024(£). 

HELD: An employee of a town is not entitled to il 

leave of absence with pay while attending 
regular encampment~, training cruises 1 or 
similar training programs of the organized 
militia or of the military forces of the 
United States. 

17 September 1987 

Donald D. C0lc' 
Saco Town Attorney 
171 South Central Avenue 
Malta MT 59538 

Dear Mr. Cole: 

Your request for my opinion inquires whether a town 
employee> whn is a member of the Nutional Guard is 
entitled to a leave of absence with pay while attendin~ 
a traininq session with the National Guard. The subject 
of military leave is addressed by section 10-1-604, MCA, 
as follows: 

A state, fJ..!Y, or count..Y. employee who is a 
member of the organized militia of this state 
or who is a member of the organized or 
unorganized reserve corps or military forces 
of the United States and who has been an 
employee for a period of 6 months shall be 
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given leave of absence with pay for a period 
of time not to exceed 15 working days in a 
calendar year for attending regular 
encampments, training cruises, and similar 
training programs of the organized militia or 
of the military forces of the United States. 
This leave may not be charged against the 
employee's annual vacation time. [Emphasis 
added.] 

Your letter concludes 
application to a town 
conclusion. 

that this 
employee. I 

section has 
agree with 

no 
your 

The Montana Constitution defines the term "local 
government units" to include count iPs and incorporated 
cities and towns. Mont. Canst. art. XI, § l. Cities 
and towns are separately defined entities according to 
population, as set forth in section 7-l-4111, MCA. The 
term "municipality" means "an entity which incorporates 
as a city or town." § 7-l-4121 (9), MCA. The plain 
meaning of the word "city" is not synonymous with the 
ward ''town." I cannot insert what the Legislature has 
omitted. If the Legislature had intended to include 
towns in section 10-l-604, MCA, it could have expressly 
done so either by enumeration or by utilization of the 
term ''local government units'' or ''municipalities.'' As a 
rule in statutory construction, expressio unius est 
exclusio alterius, i.e., the expression of one excludes 
the other. I conclude that section 10-1-604, MCA, does 
not apply to a town, and that a town is therefore not 
required to grant paid leaves of absence for military 
training. 

According to federal law, a public or private employer 
must grant a leave of absence for the period reouired to 
perform active duty for training or inactive duty 
training in the armed forces of the United States, 
including the National Guard. 38 U.S.C. §§ 2024(d) 1 

(f). The federal law further provides: "Upon such 
employee's release from a period of such active duty for 
training or inactive duty training, or upon such 
employee's discharge from hospitali~ation incident to 
that training, such employee shal: be permi ttcd to 
return to such employee's position with such seniority, 
status, pay, and vacation as such employee woulC have 
had if such employee had not been absent for such 
purposes." 38 U.S.C. § 2024(d). While the section is 
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ambiguous with respect to whether the leave of absence 
must be given on a paid or unpaid basis, it has been 
determined that the Veteran's Reemployment Rights Act 
does not require an employer to pay a reservist for the 
time he is away on reserve training duty but only 
requires that a reasonable request for an unpaid leave 
of absence upon proper notice be granted. Hilliard v. 
~~Jersey Army National~, 527 F. Supp. 405 (D.N.J. 
1981) • 

THEREFORE, IT IS MY OPINION: 

An employee of a town is not entitled to a 
absence with pay while attending 
encampments, training cruises, or similar 
programs of the organized militia or 
military forces of the United States. 

leave of 
regular 

training 
of the 
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VOLUME NO. 4 2 OPINIO!l NO. 27 

LIENS - Definition of "owner" of real property being 
purchased under a contract for deed; 
TAXATION AND REVENUE - Definition of "owner" of real 
property being purchased under a contract cor deed; 
~;ONTANA CODE ANNOTATED Sections 15-8-601, 
15-16-402 (1); 
OPINIONS OF THE ATTORNEY GENERAL - 9 Op. Att'y Gen. at 
440 (1920-22), 23 Op. Att'y Gen. No. 114 (1950). 

HELD: 1. One who is purchasing land under a contract 
for deed is not the "owner" of the property 
for purposes of section 15-16-402(1), MCA. 

2. The procedure for revising erroneous tax 
assessments is set forth in section 15-8-601, 
MCA. 

Thomas R. Scott 
Beaverhead County Attorney 
Beaverhead County Courthouse 
Dillon MT 59725 

Dear Mr. Scott: 

18 September 1987 

You have asked my opinion on several questions 
concerning the existence of a lien upon real property 
created by the nonpayment of property taxes. 

The specific facts of your request involve real property 
purchased by B from S in 1975 under a contract for deed. 
The deed to the property was apparently placed in escrow 
until the condit.ions of the contract were met, i.e., 
full payment was made. B defaulted on the required 
payments and the contract was never fully executed. See 
§ 28-2-104, MCA. A quitclaim deed from B t.:> S was 
recorded in 1987. 

Your inquiry involves a lien which attached to the land 
in question when B failed to pay taxes on real and 
personal property in 1985-86. S disputes that portion 
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of th<= ll~~~ which r0prf!s~nts B 1 s 11npaid personal 

Section 15-16-402(1), MCA, makes taxes assessed on 
nccount of personal property a lien upon the real estate 
cf the own,'r. 

Tax on personulty lien on realty--separate 
assessment. ( 1) Every tax due: upon personal 
prol-'<ert~s a prior lil'n upon any or all of 
such property, which lien shall have 
precedence over any other lien, claim, or 
demand upon such property, and except as 
hereinafter provided, every tax upon person~ 
prope.E.._ty is ?lso ~ lien upon the rea), property 
of the owner thereof from and after 12 
midnight Of-January 1 in each year. [Emphasis 
added.] 

Your first question deals with whether B was the "owner" 
of the land purchased under contract ior deed, to the 
extent that u lien could attach for nonpayment of taxes 
on his personal property. 

Montana's statutes distinguish between a purchaser under 
contract for deed and the record owner of the property 
being purchased. A "purchaser under contract for deed" 
is defined as one who "has entered into a contract with 
the record owner of real property in which it was agreed 
that the record owner will deliver the deed to the 
property to the purchaser when certajn conditions have 
been met, such as completion of payments by the 
purchaser; and has recorded the contract." 
§ 70-20-115 (1), MCA. When legal notice is required by 
~tatute to be given to the 11 owner" of real property, 
notice must also be given to a purchaser of that 
property under a contract for cleed. § 70-20-115 (2), 
MCA. See also §§ 7-13-2304 (2) (c) (notice of intention 
to levytax); 15-7-102 (notice of classification and 
appraisal); 15-7-208 (reclassification notice); 
15-lB-202 (notice of application for tax deed); 
15-23-102 (2) (a) (notice of assessed value), ~!CA. 

The relevant case law suggests that in Montana a 
purchaser under a contract for deed, while the contract 
is executory, does acquire a right of property in the 
land, but that right lacks legal title and is equitable 
only. See First State Bank of Thompson Falls v. United 
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States, 92 F.2d 132, 134 (9th Cir. 1937) (purchaser of 
realty under a contract for deed is the owner for 
purposes of liability for costs of extinguishing forest 
fire on the property); Pollard v. City of Bozeman, 44 
St. Rptr. 1436, P.2d (1967) (pending final 
payment under a contract forsale, title remains with 
seller for purpose of assessment of taxes); and Calvin 
v. Custer County, 111 Mont. 162, 167, 107 P.2d 134, 136 
(19~urchaser of realty under a contract for deed is 
owner for purposes of determining exemption ftom taxes) . 
See also Glacier Campground v. Wild Rivers, ~. 182 
Mont. 389, 405, 597 P.2d 689, 698 (1978); State v. 
Kistner, 132 Mont. 437, 441, 318 P.2d 223, 225(1"95?), 
and Kern v. Robertson, 92 Mont. 283, 288, 12 P.2d 565, 
567 (1932). Once a purchaser under a contract far deed 
defaults and surrenders the property to the vendor, 
there is no property or right to property to which a tax 
lien against the purchaser may attach, in the absence of 
a showing of any unJust enrichment to the vendor. 
Greenup v. United States, 239 F. Supp. 330, 333 
(D. Mont. 1965) (tax lien may attach to a purchaser's 
cause of action for unjust enrichment) . See also M & R 
Construction Co. v. Shea, 180 Mont. 77, -so ,---sii""9 -P-:-2d 
13 8, 14 0 ( 19 7~ (a mere executory contract of purchase 
between others does not furnish a sufficient basis upon 
which to predicate a mechanic's lien against the cwner 
of the land) . 

In 23 Op. Att'y Gen. No. 114 (1950), Attorney General 
Olsen concluded that the purchaser of real property 
under an executory contract of sale is the ''owner'' of 
the property. However, th" facts there dealt with a 
purchaser's right to vote in local elections, and the 
opinion should not be broadly applied to other factual 
situations. 9 Op. Att'y Gen. at 440 (1920-22), which 
actually dealt with tax liens, concluded that personal 
property taxes assessed to the purchaser of land under a 
contract far deed would not constitute a lien upon the 
land, since title remains in the seller until the 
contract is finally executed. 

There is no clear statutory authority for treating the 
purchaser of real property under a contract for deed as 
the "owner" of the p!eoperty for pur;;ooses of attaching a 
tax lien. Indeed, as I have noted, the tax notice 
statutes suggest that an ''owner'' and a ''purchaser under 
contract for deed" are different persons. Although some 
court decisions have held that a purchaser under a 
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contract for deed is deemed to be the beneficial or 
equitable owner of such property and may be treated as 
the 11 0Wner 11 for some purposes, I have found no 
decisional authority that concludes such a purchaser is 
to be treated as the "owner" under section 15-16-402(1), 
MCA. Thus, I conclude that the holding in 9 Op. Att'y 
Gen. at 440 (1920-22) remains valid. 

Because I conclude that the tax lien did not properly 
attach to the land in question during the life of the 
contract for deed, your second question does not need to 
be addressed. 

Your last question is: If the taxes upon B's personal 
property are not properly a lien on the real property 
purchased under the contract for deed, what is the 
proper procedure for reassessing those taxes? The 
procedure for revising erroneous tax assessments is set 
forth in section 15-8-601, MCA. That procedure should 
be followed in the situation you have described. 

THEREFORE, IT IS MY OPINION: 

1. One who is purchasing land under a contract 
for deed is not the "owner" of the property 
for purposes of section 15-16-402(1), MCA. 

2. The procedure for revising erroneous tax 
assessments is set forth in section 15-8-601, 
MCA. 
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VOLUME NO. 4 2 

ALCOHOLIC 
intoxicated 
alcohol; 

BEVERAGES - Treatment 
persons and persons 

OPINION NO. 28 

and services 
incapacitated 

for 
by 

MONTANA CODE ANNOTATED Sections 53-24-101, 
53-24-103(7), 53-24-302 to 53-24-304. 

HELD: 1. An approved public treatment facility must 
have a licensed physician examine a person who 
appears to be incapacitated by alcohol when 
that person has been taken into protective 
custody and is brought to the approved public 
treatment facility by the police. 

2. An approved public treatment facility is not 
required to treat a person who is determined 
to be incapacitated pursuant to section 
53-24-303(4), MCA, but may admit and treat the 
Ferson for up to 48 hours. 

Russell R. Andrews 
Teton County Attorney 
Teton County Courthouse 
Choteau MT 59422 

Dear Mr. Andrews: 

21 September 1987 

You requested an opinion concerning whether an approved 
public treatment facility must accept for examination a 
person incapacitated by alcohol when the person is 
brought to the facility involuntarily while in the 
protective custody of police pursuant to section 
53-24-303(2), MCA. You also ask whether, if an approved 
treatment facility is required to examine such a perso~, 
it is also required to treat the incapacitated person 
under the terms of section 53-24-303(4), MCA. 

Title 53, chapter 24, MCA, sets forth Montana's statutes 
on alcoholism and drug dependence. Part 3 of that 
chapter specifically provides for the treatment of 
alcoholics and intoxicated persons. The Legislature has 
established a policy of recognizing alcoholism and 

19-10/15/87 Montana Administrative Register 



-1825-

cherrical depender1cy ~B a ~r0bl~m Qffecting the State of 
Montana and BS ~ problem wh1ch is sub~~ct to and worthy 
of treatment. § 53-2~-101., HCA. Public intoxication 
may not be considered a criminal offe!lse, nor may it 
constitute an element of an offense giving ri~e to a 
criminal c·r civil pE·nalty or sanct.1or.. §§ 53-L4-1 06, 
~2-24 ~07, MCJi. Funds generated by ].iC!UO:r and beer 
taxes may he distributed to state-approved private 
nonprofit or publlc programs as set forth in section 
53-24-108, 1>'1CA. 

The Department of lnsti tutions admini Stc'rS the 
provisions of Title 53, chapter 24, MCA. As part of its 
administrative duties, the department establishes 
~;tandards far approved treat.r.1ent facilities which must 
be mci for a treatment facility to be approved as a 
public or private treatment facility. The Department 
must periodically inspect approved public and private 
t.reatmrmt facilities and may, after hearing, suspend, 
revoke, limit, or restrict an approval or refuse to 
grant an approval where tl1e standards are not met. 
§ 53-24-208, MCA. Se~ 51lso §§ 20.3.101, et seq., ARM. 

The questions you pose arise out of a situation where on 
numerous occasions an approved public treatment facility 
has refused to examine and treat incapacitated persons. 
The facility has explained its refusal hy stating that 
it is against the facility's policy to treat a person on 
an involuntary basis without a court order of 
con~itment. ln each instance, however, your request has 
been for treatment dild services pursuant to section 
53-24-303, MCA, rather than a request for commitment 
pursuant to section 53-24-302 or section 53-24-304, MCA. 

Title 53, chapter 24, MCA, defines four categories of 
services and treatment for alcoholic and intoxicated 
persons: (1) voluntary treatment, § 53-24-301, MCA; 
(2) involuntaJCy commitment, § 53-24-302, MCA; (3) treat­
ment and services for intoxicated persons and persons 
incapacitated by alcohol, § 53-24-303, MCA; and 
(4) emergency commitment of intoxicated persons and 
persons incapacitated by alcohol, § 53-24-304, MCA. 
Categories (1), (2), and (4) are not at isc.ue here. 
Your question does not involve treatment where persons 
voluntarily apply directly to approved facilities for 
treatment, or involuntary commitments where, following a 
hearing, persons are committed to the custody of the 
department by the district court. Section 53-24-304, 
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an emergency commitment procedure for 
persons, but it does not apply here 

questions involve requests for treatment 
not commitment. 

Section 53-24-303, MCA, specifically provides for 
treatment and services for intoxicated persons and 
persons incapacitated by alcohol who are not a danger to 
others. It states: 

Treatment and services for intoxicated persons 
and persons incapacitated E.z alcohol. ( 1) An 
intoxicated person may come voluntarily to an 
approved public treatment facility for 
emergency treatment. A person who appears to 
be intoxicated in a public place and to be in 
need of help, if he consents to the proffered 
help, may be assisted to his horne, an approved 
public treatment facility, an approved private 
treatment facility, or other health facility 
by the police. 

(2) ~ person who appear"!. to be incapacitated 
.ey alcohol shall be taken into protective 
custo~ by the police and forthwith brought to 
an aEproved EUblic treatment facility for 
emergency treatment. If no approved public 
treatment facility is readily available, he 
shall be taken to an emergency medical service 
customarily used for incapacitated persons. 
The pclice, in detaining the person and in 
taking him to an approved public treatment 
facility, are taking him into protective 
custody and shall make every reasonable effort 
to protect his health and safety. In taking 
the person into protective custody, the 
detaining officer may take reasonable steps to 
protect himself. No entry or other record may 
be made to indicate that the person taken into 
custody under this section has been arrested 
or charged with a crime. 

(3) A person who comes volunturily or is 
brought to an ~proved publlc treatment 
fucili ty shall be exarctined £y i'. licensed 
physician i'..:! soon as possible. He ~~be 
admitted ~ i'. patient 9.E. referred to another 
health facility. The refer ring approved 
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public treatment facility shall arrange for 
his transportation. 

( 4) ~ ~rson who ey medical examination is 
found to be incapacitated ey alcohol at the 
time of his admission or to have become 
incapacitated at ~ time after his admiSSIOn 
~ not be detained at the facility once he is 
no l?nger incapacitated ey alcohol or, if he 
rema~ns incapacitated ex alcohol, for more 
than ~ hours after admission as ~ patient 
unless he is committed under 53-24-304. A 
person may consent to remain in the facility 
as long as the physician in charge believes 
appropriate. 

(5) ~ person who is not admitted to an 
approved public treatment fac1lity and 1s not 
referred to another health facility ~ be 
taken to his home. If he has no home, the 
approved public treatment ----r-acTii ~shall 
assist him in obtaining shelter. 

(6) If a patient is admitted to an approved 
public treatment facility, his family or next 
of kin may be notified if the patient consents 
to such notification. [Emphasis added.) 

Section 53-24-103, MCA, defines incapacitated persons: 

( 7) "Incapacitated by alcohol" means that a 
person, as a result of the use of alcohol, is 
unconscious or has his judgment otherwise sa 
impaired that he is incapable of realizing and 
making a rational decision with respect to his 
need for treatment. 

Section 53-24-303, MCA, requires that a police officer 
take a person who appears to be incapacitated by alcohol 
into protective custody and to an approved public 
treatment facility for emergency treatment. The statute 
also places a clear duty on the approved public 
treatment facility to have a licensed physician exam1ne 
the person as soon as possible. The statute uses 
mandatory language which requires the officer to take 
the person to the facility for treatment and requires 
that the facility have him examined as soon as possible. 
The police officer's authority to make any decision 
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regarding the person's care and treatment appears to enu 
at that point. The approved public treatment facility 
may then determine how the person should be cared for. 

The language of the remainder of the statute is 
permissive and allows the facility to exercise any un~ 
of several options. The facility may admit the person 
for treatment, or it may arrange to transfer him to 
another health facility. If the person is 
incapacitated, he may be admitted for up to 48 hours, 
after which time he must be released if not committed 
pursuant to section 53-24-304, MCA. The person may be 
taken to his home. If the person has no home, the 
facility must assist him in obtaining shelter. This 
opinion does not address any questions regarding 
liability which may arise if an approved public 
treatment facility declines to treat. an incapacitated 
person and sends him away. That may, however, be a 
matter for the approved public treatment facility to 
consider in making a decision on how the person should 
be cared for or treated. 

THEREFORE, IT IS MY OPINION: 

1. An approved public treatment facility must 
have a licensed physician examine a person who 
appears to be incapacitated by alcohol when 
that person has been taken into protective 
custody and is brought to the approved public 
treatment facility by the police. 

2. An approved public treatment facility is not 
required to treat a person who is determined 
to be incapacitated pursuant to section 
53-24-303(4), MCA, but may admit and treat the 
person for up to 48 hours. 
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VOJ.UME NO. "; CPII\IC!J EO. 29 

COMMUNITY COLJ,EGES - Authorit:' to iss1;e revenue bonds to 
finance construction of; 
COUNTIFS - Authority to issu" revenue bonds to finance 
coMmunity college construction; 
SCHOOL DISTPICTS - Aut her i ty to issc:e revenue bonds to 
finance comrr:l.Hlity college constructio;J.; 
MONTANA CODE ANNOTATED - Sections 20-6-621, 20-9-401(7), 
c0-9-406, 70-9-421, 20-9-451 to 20-9-456, 20-15-101, 
20-15-103' 20-15-301' 20-15-309' 20-15-311' 20-15-403' 
20-15-404' 90-5-101 (4)' 90-5-l 01 (5)' 90-:'·-101 (8)' 
90-5-102(1) 

HELD: FlatheGC Valley Community College District may 
borrow funds from Flath<;>ad County to finance 
proposed school construction, subject to 
applicable school law. 

Ted 0. Lympus 
Flathead County Attorney 
Flathead County Courthouse 
Kalispell MT 59901 

Dear Mr. Lympus: 

October 1987 

You have requested my opinion concerning an arrang~ment 
between Flathead Valley Community College District (the 
District) and Flathead County (tl'>e County), whereby the 
County would issue revenue bonds for the purpose of 
defraying the costs associated with the District's 
proposed project to acquire, construct, and furnish 
buildings to be used for college purposes. You have 
posed several questions about the proprjety of such an 
arrangement, which would involve either a loan agreement 
or a lease-purrhase agreement between the County and the 
District. 

A. County's Authority to Issue Bonds. 

Your first question is whether 
authority to issue revenue bonds 
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financing the costs of the proposed campus construction. 
Under one alternative plan, the County would enter into 
an agreement to loan the proceeds from the bond sale to 
the District for the construction project. The second 
alternative plan involves the County or a third party 
undertaking the construction project and leasing it to 
the District by means of a lease-purchase agreement, 
with title passing to the District after 20 years. 
Under both alternatives the District would pay off the 
loans (or the lease) from revenue sources provided in 
the District's unrestricted budget,· with no use of 
revenues from a voted levy unless approved by the 
voters. The principal amount of the loan (or lease), 
when added to all other indebtedness of the District, 
would not exceed the maximum amount for which a school 
distrlct may become indebted by the issuance of bonds 
under section 20-9-406, MCA. 

Counties are authorized to issue revenue bonds to defray 
the cost of industrial development projects. 
§ 90-5-102 (1) (d), MCA. As the result of an amendment 
enacted by the Montana Legislature in 1986, the 
definition of "project" includes land, buildings, or 
other improvements, and any other real or personal 
property deemed necessary in connection therewith, which 
shall be suitable for use for "higher education 
facilities." § 90-5-101 (8), MCA. The phrase "higher 
education facilities" means any real or personal 
properties required or useful for the operation of an 
institution of hlgher education. § 90-5-101(4), MCA. I 
assume for the purposes of this opinion that Flathead 
Valley Community College is an institution of higher 
education. See §§ 20-15-101, 90-5-101(5), MCA. 

The statutes pertaining to the issuance of revenue bonds 
for industrial development projects contemplate that the 
proceeds from the sale of revenue bonds may be loaned to 
others for the purpose of defraying the costs of the 
project or may be used by the county itself to acquire 
or construct the project and lease it to another. 
§§ 90-5-102 (1) (a) through (c), MCA. I conclude from 
these statutes that Flathead County does have authority 
to issue revenue bonds for the purpose of financing 
Flathead Valley Community College District's proposed 
proJect, and that the County may either loan the 
proceeds from the bond sale to the District or carry out 
the project itself and then lease it to the District. 
My opinion is subject to the County and the District 
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meeting all other legal requirements contained in the 
statutes on industrial development bonds and the 
statutes on bonded indebtedness in general. Some of 
these statutes are discussed below. 

B. Community College District's Authority to Borrow. 

Your second and third questions concern whether the 
District has the authority to borrow money from the 
County to finance the project either through a loan 
agreement or a lease-purchase agreement, as previously 
described in the first part of this opinion. 

In order to answer these questions, it is necessary to 
consider the community college statutes (Tit. 20, 
ch. 15, MCA), as well as those statutes which authorize 
the issuance of industrial development bonds for higher 
education facilities (Tit. 90, ch. 5, pt. 1, MCA). 
Every new act takes its place as a component part of an 
extensive system of existing written laws, 2A Sutherland 
Statutory Construction § 53.01 (4th ed. 1973), and 
statutes must be harmonized if possible. Crist v. 
Segna, 38 St. Rptr. 150, 152, 622 P.2d 10~1029 
( 19 81) . 

Section 20-15-301, MCA, permits community colleges to 
construct or purchase school buildings, borrow moneys 
for those purposes, and repay such obligations from the 
various revenues of the college. 

Certain restrictions do apply, however. Sources of 
revenue for community colleges are limited by section 
20-15-311, MCA, and supervision by the state's Board of 
Regents is necessary. See §§ 20-15-103, 20-15-309, MCA. 
Moreover, section 20-lH04, MCA, provides a list of 
specific statutes to which the trustees of a community 
college district must adhere. Some of the statutes 
listed in section 20-15-404, MCA, may apply to the facts 
of your inquiry, and others may not. For example, 
section 20-9-406, MCA, must be adhered to because it 
sets limits on the amount that a school district may 
become indebted by the issuance of bonds, regardless of 
whether they are issued by the County or by the 
District. Section 20-6-621, MCA, requires that 
qualified electors in a district approve most school 
site selections, as has apparently been done by the 
electors in Flathead Valley Community College District, 
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according to the material supplied 1oi th your opinion 
request. 

c. Requirement for Holding ~ Election for ~· 

Section 20-15-404, MCA, also requires that community 
colleges adhere to the school bond statutes fcund in 
Title 20, chapter 9, MCA. Some of these statutes 
require that elections be held under certain 
clrcumstances. If a conflict arises between the 
provisions of the school laws and any other state law, 
the school laws govern. § 20-9-401(2), MCA. Section 
20-9-421, MCA, which requires voter approval if a school 
district issues bonds, does not apply in this case since 
it is contemplated that t~County, rathe.r than the 
District, will issue bonds authorized by the industrial 
development bond statutes. Section 20-9-451, MCA, 
however, which requires an election for bonds issued by 
a county in connection with a county high school, is 
applicable in the instant case, for the following 
reasons. 

As has already been mentioned, the community college 
statutes specifically require adherence to certain other 
statutes, including sections 20-9-451 to 456, MCA. 
Sections 20-9-451 to 456, MCA, set forth the procedure 
for indebting a county for high school facilities when 
the county high school in such county has not been 
placed in a high school district by the high school 
boundary commission. Voter approval is required before 
bonds may be issued. § 20-9-453, MCA. At first glance 
it might seem that these statutes are inapplicable to 
bands issued for defraying the costs of a community 
college district. However, the Legislature expressly 
required that community colleges adhere to these 
statutes. See Kish v. Montana State Prison, 161 Mont. 
297, 301, S~P:-2Cf"""891, 893 (197_3_)-.~Thus, for purposes 
of your request, sections 20-9-451 to 456, MCA, should 
be read to apply to the Flathead Valley Co~~unity 

College District by inse:rting the phrase "community 
college" in place of "a county high school that has not 
been placed in a high school district." 

conclude that those statutes mentioned in the 
foregoing discussion authorize Flathead Valley Community 
College District to borrow money from Flathead County to 
finance the District's proposed school construction 
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project, either through the loan agreement or the lease­
purchase agreement described in your opinion request. 
As already noted, the County and the District must 
comply with other applicable statutes, some of which I 
have (l iscussed in this opinion. See generallY the 
statul".es on community colle~es, §§ 20-15-101 to 404, 
MCA, and specific<>lly §§ 20··15-403 and 2C-15-404, MCA. 

THEREFORE, IT IS MY OPINION: 

Flathead Valley Community College District may 
borrow funds from Flathead County to finance 
proposed school construction, subject to applicable 
school law. 

:W:M 
MIKE GREELY ..._ 
Attorney General 

'~ 
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HOW TO OSE THE ADMINIS'rHATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules cf Montana CAR~) is a 
looseleaf compilation by department of, all 
rules of state departments and attached boards 
presently in effect, except rule~ adopted up to 
three months previously. 

Montam AdministrE>tive Kegister (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by 
agencies, notices of rules adopted by agencies, 
and interpretations of statutes and rules by 
the attorney general (Attorney G"neral's 
Opinions) and agencies (Declaratory Rulings) 
issued since publication of the preceding 
regist.,r. 

Use of tt1e Administrative Rules of Montana (ARM); 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical 
Update the rule 
accumulative table 
contents in t;he last 
Register issued. 

index, volume 16. 
by checking the 

and the table of 
Montana Administrative 

2. Go to cross reference table at end of each 
title which list MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which 
have been designated by the Montana Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 
1987. This table includes those rules adopted during the 
period June 30, 1987 through September 30, 1987 and any 
proposed rule action that is pending during the past 6 month 
period. (A notice of adoption must be published within 6 
months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue 
of the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30, 1987, 
this table and the table of contents of this issue of the 
MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter 
of the rule and the page number at which the action is 
published in the 1987 Montana Administrative Register. 

ADMINISTRATION, Department of, Title 2 

I 
r-v 

I-VII 

2.5.201 

2.5.201 

2.21.804 
2.21.1501 

2.21.6706 

Blind Vendors' Bidding Preference, p. 1730, 250 
and other rules - Use of State• s 
Telecommunications Systems and Facilities, 
Approval of Installations, Modifications or 
Removal of Telecommunications Systems - Use of 
Systems, p. 1229 
Overtime and Compen$atory Time in Lieu 
Overtime Compensation, p. 272, 769 

of 

and other rules - Purchasing - Definitions 
Department Responsibilities - Delegation of 
Pur~hasing Authority - Competitive Sealed Bids 
and Proposals - Small Purchases of Supplies and 
Services, p. 799 
and other rules - Contracting for Supplies and 
Services, p. 1151 
and other rules - Sick Leave Fund, p. 733, 1202 
and other rules - Administration of Compensatory 
Time for Employees Exempt from the Federal Fair 
Labor Standards Act (FLSA), p. 278, 767 
and other rules - Employee Incentive 
Program, p. 505, 1337 

Award 

(Public 
I-III 

Employees• Retirement Board) 
and other rules - Salary and Service Credits for 
Retirement Systems - Qualifying Out-of-state 
Service in PERS - Pur~hasing Military Service in 
the Sheriffs' Retirement System - Granting Full 
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(Teachers' 
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(Workers' 
2.52.310 
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Service Credit for Temporary Service Reductions, 
p. 617' 1338 

Retirement Board) 
and other rules - Teachers• Retirement System, 
p. 1600 

Compensation Judge) 
and other rule - Procedural Rules - Time and 
Place of Trial- Appeals, p. 1149, 1618 

AGRICULTURE, Department of, Title 4 

I 

!-II 

I-VI 

I-VII 

I-XI 

I-XI 

4.12.1012 

4.12.1806 

4.12.3501 

4.12.3503 

Assessment of Fees for Financial Consulting and 
Debt Mediation, p, 803, 1342 
and other rules - Produce Wholesalers - Itinerant 
Merchants - Establishing Bond Equivalents, 
p. 622, 1341 
Emergency Rules - Cropland Insect and Spraying 
Program, p. 771 
Rodenticide Grants Program - Collection of Fees, 
p. 510, 880 
Emergency Rules - Administration of the Alfalfa 
Leaf-cutting Bee Program, p. 580 
Administration of the Alfalfa Leaf-cutting Bee 
Program, p. 1232 
and other rule - Increasing the Fees Charged for 
Sampling, Inspection and Testing of Grains at the 
State Grain Laboratories, p. 53, 252 
Collection of Fees for Produce Inspections, 
p. 805, 1340 
and other rule - Grading of Certified Seed 
Potatoes, p. 193, 368 
Emergency Amendment - Grading of Seed Potatoes 
Having Hollow Heart Condition, p. 475 

STATF. AUDITOR, Title 6 

I 

I 

I-IV 
I-X 

Defining Promotional or Developmental Stage, 
p. 351' 774 
Emergency Rule - Defining Promotional or 
Developmental Stage, p. 369 
Group Coordination of Benefits, p. 940, 1371 
Health Maintenance Organizations, p. 1238 

COMMERCE, Department of, Title 8 

(Board of 
8.6.405 

(Board of 
8.10.1006 
(Board of 
8.12.606 

Architects) 
and other rules - Reciprocity - Individual Seal -
Standards of Professional Conduct and Activities 
Constituting Misconduct, p, 1648, 253 

Barbers) 
Procedure Upon Completion, p. 627, 1205 

Chiropractors) 
and other rule - Renewals - Continuing Education 
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- Inactive Status, p. 808, 1343 
(Board of Dentistry) 
8.16.602 and other rules - Allowable Functions for Dental 

Hygienists and Dental Auxiliaries - Prohibition -
Permit Required for Administration of Facility -
Minimum Qualifying Standards - Facility 
standards, p. 1654, 155 

(Board of Hearing Aid Dispensers) 
8.20.401 and other rules - Traineeship Requirements and 

Standards - Fees - Certified Hearing Aid 
Audiologists, p. 128, 371 

8.20.401 Traineeship Requirements and Standards 
"Trainee" Designation, p. 514 

(Board of Horse Racing) 
8.22.501 and other rules - Definitions - General 

Requirements - Claiming, p. 353 
8.22.1804 Emergency Amendment - Twin Trifecta, p. 586 
8.22.1804 Twin Trifecta, p. 739, 1619 
(Massage Therapists) 
8.26.101 and other rules -Board Organization - Procedural 

Rules - Substantive Rules, p. 356, 697 
(Board of Morticians) 
I and other rules - Transfer or Sale of Mortuary 

License - Board Meetings and Fee Schedule, 

8.30.407 
(Board of 
I 

p. 1251 
Fee Schedule, p. 194, 477 

Nursing) 
and other rules - Verification of License to 
Another State - Application for Recognition 
Certificate of Nurse-Midwifery - Renewals, 
p. 1253, 1620 

(Board of Nursing Home Administrators) 
8.34.403 and other rules - Board Meetings - Public 

Education 
1206 

(Board of 
8.40.404 
(Board of 
8.48.1105 
(Board of 
8.50.423 

(Board of 
I 
8.58.411 
8.58.415A 
8.58.419 

Information - Examinations - Continuing 
- Fee Schedule - Reinstatement, p. 223, 

Pharmacy) 
and other rule -Fee Schedule - Fees, p. 227, 478 

Professional Engineers an~ Land Surveyors) 
Fee Schedule, p. 810, 1555 

Private Security Patrolmen and Investigators) 
and other rules - Definitions - Temporary 
Employment Without Identification Card - Resident 
Manager and Qualifying Agents - Identification 
Pocket Card - Insurance Requirements 
Termination of Business - Fee Schedule 
Assessment, p. 629 

Realty Regulation) 
Continuing Education, p. 1545, 157 
Fee Schedule, p. 1256, 1607 
Continuing Education, p. 634 
Suspension or Revocation - Violation of Rules 
Unworthiness or Incompetency, p. 229, 588 
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(Board of Sooial Work Examiners and Professional Counselors) 
8.61,404 and other rules • Fee Sohedule • Hours, Credits 

and Carry Over - Accreditation and Standards 
Reporting Requirements - Nonoomplianoe - Annual 
License Renewal, p, 231, 479 

(Passenger Tramway Advisory Council) 
8.72.101 and other rules - Tramway Rules -ANSI Standards, 

p. 1159, 1621 
(Bureau of Weights and Measures) 
8.77.101 scale Pit Clearance, p, 196, 589 
(Milk Control Bureau) 
8.79.301 Licensee Assessments, p, 56, 310 
(Financial Bureau) 
8.80.501 Application for Satellite Terminal Authorization, 

p. 1527 
(Board of Milk Control) 
8.86.301 Formula for Fixing the Class I Producer Prioe, 

p. 235 
Speoial Wholesale Prices and Formulas for Fixing 
the Class II and III Producer Prices, p. 402 1 881 

(State Banking Board) 
I Emergency Rule - Chartering of State Banks 

Without Notice, p. 1065 
and other rule • Application Procedure for a 
Certificate of Author1Jation for a State 
Chartered Bank - .state .Bank Organi :~;ed for Purpose 
of Assuming Deposit Liability of Any Closed Bank, 
p. 1529 

(Local Government Assistance Division) 
I Administration of the 1987 Federal Community 

I-III 

Development Block Grant (CDBG) Program, p. 357, 
1207 
Approval and Administration of Contracts 
AUdits of Local Government Units, p. 1745, 480 

of 

(Montana Economic Development Board) 
8.97.308 Rates, Service Charges and Fee Schedule - Rate 

8.97.409 
(Hard-Rock 
8.10'1,203A 
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Reduction Fee, p. 1998, 202 
and other rules - Criteria for Determining 
Eligibility - Bonds and Notes of Board - Loan 
Loss Reserve Account for the Instate Investment 
Fund - Application and Financing Fe.es, Costs an.d 
Other Charges • Taxable Revenue Bond Program 
Terms, Interest Rates, · .Fees and Charges 
Application Procedure to Become a· "Certified" 
Montana Capital Company - Application Procedure 
to Become a "Qualified" Montana Capital Company, 
p. 636, 1070 
Economic Development Linked Deposit Program, 
p. 405, 1210 
Loan Participation - Working .Capital, p. 1609 · 

Mining Impact Board) 
Definitions, p. 1161 
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(Aeronautics Division) 
8.106.602 Liability Insurance Requirements, p, 812, 1344 
(Board of ijousing) 
8.111.202 Meetings of the Board of Housing, p, 240, 483 
(Video Gaming Control Bureau) 
I-III and other rule - Emergency Rules - Licensing 

Video Gaming Machines, p. 1067 
I-VIII and other rules - Licenses and Software 

Specifications for Video Gaming Machines - Policy 
- Definitions - Application for License 
Licensee Qualifications - Denial - Judicial 
Review - Quarterly Reporting Requirements 
Record Retention Requirements - General 
Specifications for Machines - Software 
Specifications - Restrictions - Prohibited 
Machines - Possession of Unlicensed Machines 
Location - Approval by Department - Repairing 
Machines - Inspection and Seizure 
Transportation - Registration of Manufacturers, 
Suppliers or Distributors, p, 1258 

(Montana State Lottery Commission) 
I-XXXIII Operations of the Montana State Lottery 

Commission, p. 407, 883 
8.127.1201 Prizes, p. 1279 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
I-III Special Education Transportation, p. 1003, 1383 
(Board of Public Education) 
I Student Transportation for the Montana School for 

the Deaf and Blind, p, 1372 
10.55.405A Gifted and Talented, p. 130, 591 
10,57.102 and other rules -Definitions -Correspondence, 

Extension and Inservice Credit - Reinstatement -
Class 1 Professional Teaching Certificate - Class 
2 Standard Teaching Certificate - Class 3 
Administrative Certificate, p. 130, 591 

10.57.601 and other rules- Request to Suspend or Revoke a 
Teacher or Specialist Certificate: Preliminary 
Action - Notice and Opportunity for Hearing Upon 
Determination that Substantial Reason Exists to 
Suspend or Revoke Teacher or Specialist 
Certificate - Hearing in Contested Cases - After 
Hearing by Member of Board/Hearing Examiner/Board 
of Public Education - Appeal from Denial of a 
Teacher or Specialist Certificate 
Considerations Governing Acceptance of Appeal 
Hearing on Appeal, p. 515, 1211 

10.64.301 and other rules - Minimum Standards for School 
Buses, p, 1752, 104 1 158 

(Montana State Library Commission) 
10.101.101 and other rules -Montana Library Services 

Montana Administrative Register 19-10/15/87 



-1841-

Advisory Council - Library Services and 
Construction Act (LSCA) Grants, p, 302, 1622 

10.101.203 and other rules -Organizational and Procedural 
Rules - General Policy and Public Library 
Development, p. 283, 741, 1624 

FAMILY SERVICES, Department of, Title 11 

I-III 

I-VIII 

I-VIII 

I-VIII 
I-XIII 

46.5.922 

Designation of Local Services Areas and Local 
Youth Services Advisory Councils, p, 1382 
Confidentiality of Case Records Containing 
Reports of Child Abuse and Neglect, p, 949 
Temporary Rules - Youth Placement Committees, 
p. 1163, 1556 
Youth Placement Committees, p. 1169, 1625 
Procedures for Rulemaking - Declaratory Rulings -
Contested case Hearings, p. 1374 
Child Day Care Centers, p. 1175 

FISH, WILDLIFE AND PARKS, Department of, Title 12 

I 

I-VII 

I-VIII 
12.6.701 

12.6.703 

12.6.901 

12.6.901 

12.6.901 

Exclusion of Certain Flotation Devices from the 
Statutory Definition of "Vessel", p. 307 1 889 
Collection of Fees for Costs Associated with 
Preparation of Environmental Impact Statements, 
p. 359' 886 
Rules Regulating Fishing Contests, p. 959, 1627 
Personal Flotation Devices and Life Preservers, 
p. 308, 1072 
Limit the Requirements For Fire Extinguishers on 
Small Motorboats and Vessels, p. 363, 1073 
Establishing a No Wake Speed on Portions of 
Harrison Lake, p. 242, 1557 
Prohibiting Motor or Engine Operated Vessels on 
the Bighorn River from Afterbay Dam to the 
Bighorn Acoess Area, p, 244, 1480 
Water Safety Regulations - Closing Crystal Lake 
in Fergus. County to Motor-Propelled Water Craft 
and to Eetablish a No-Wake Speed Limit on 
Portions of Lake Kookanusa on Cripple Horse Bay, 
p. 955 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I-XLIX 

16.6.301 

16.8.704 
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Licensing and Certification of Hospi tah 
Hospital Protocols for Organ Procurement, p, 1384 
and other rules - Control Measures to Prevent the 
Spread of Communicable Diseases, p. 816, 964 
and other rules - Records and Statistics - Birth 
Certificates - Marriage Applications - Death and 
Fetal Death Certificates, p, 997, 1481 
and other rules - Air Quality - Testing and Air 
Quality Permits, p. 2000, 159 
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16.8.937 

16.20.210 
16.32.101 

16.35.102 

16.44.102 

16,44.102 
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Air Quality Standards for Sulfur Dioxide, p, 742, 
815, 1482 
and other rules - Amendment of Federal 
Rule Presently Incorporated by Reference, 
Frequency of Bacteriological Sampling, p, 
and other rules - Review of Certificates 
for Health Care Facilities, p. 641, 1074 

Agency 
p, 744 
58, 311 
of Need 

and other rules - End-stage Renal Disease 
Application Procedures - Benefit Periods - Non­
financial Eligibility Requirements - Eligible 
Services and Supplies - Non-eligible Services 
Conditions on Paying Claims, p. 1387 
Hazardous Waste - Consolidation and Updating 
Incorporations by Reference of Federal Agency 
Rules Contained in Chapter 44 of Title 16 of the 
Administrative Rules of Montana, p, 11 203 
and other rules - Hazardous Waste Management, 
p, 417, 775 
and other rules - Hazardous Waste Management 
Permitting - Counting Hazardous Wastes 
Requirements for Recycled Materials 
Incorporating Appendices - Redefining Generator 
Categories - Creating Requirements for 
Conditionally Exempt Small Quantity Generators 

• Registration and Fee Requirements for Generators 
and Transporters - Accumulating Hazardous Wastes 
- Annual Reporting, p. 60, 255 

HIGHWAYS, Department of, Title 18 

I 
I 

Special Vehicle Combinations, p. 747, 1484 
Display of Monthly or Quarterly GVW Fee Receipts, 
p, 1000, 1483 

INSTITUTIONS, Department of, Title 20 

20.14.106 

20.25.101 

Admission Criteria to the Montana Center for the 
Aged, p. 246, 484 
and other rules - Revision of the Board of 
Pardons Rules, p. 753 

JUSTICE, Department of, Title 23 

I-XIX 

23.3.118 

23.3.133 

Implementation of the Victims Compensation Act by 
the Crime Victims Unit and Division of Crime 
Control, p. 1391 
and other rule - Vision Tests - Vision Standards 
for Driver Licenses, p, 1002, 1611 
and other rules - Licensing of Commercial Motor 
Vehicle Operators, p. 1399 
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LABOR AMD INDUSTRY, Department of, Title 24 

I-VIII 
I-XII 

New Horizons Program, p, 1005, 1486 
Mediation of Workers' Compensation Disputes, 
p. 454, 890 

24.16.9007 Annual Adoption of Prevailing Rate of Wages, 
p. 1177, 1633 

(Human Rights Commission) 
I-IX Sex Equity in Education under the Montana Human 

24.9.210 
Rights Act, p. 1653, 312 
and other rules - Procedures for Investigation 
and Conciliation of Complaints Filed with the 
Commission- Pre-hearing Procedures, p. 431, 1088 
Age Discrimination in Housing, p, 1094 24.9.1107 

(Workers' 
I 

Compensation Division) • 

I 

I 

I 
I 

I 

I-II 
I-IV 
24,29.702A 
24.29.705 

24.29.3801 

Temporary Rule - Impairment Rating Panel, p, 660, 
1084 
Temporary Rule - Distribution of Benefits from 
the Uninsured Employ•rs Fund, p, 662, 1083 
Distribution of Benefits from the Uninsured 
Employers Fund) p. 1532 
Impairment Rating Dispute Procedure, p. 1534 
Security Deposits of Plan Number Two Insurers, 
p, 1549 
Time Limits for Administrative Revtew and 
Contested Case Hearings, p. 668, 1212 
Temporary Rules -Rehabilitation, p. 664, 1086 
Rehabilitation, p. 1536 
and other rules - Self-Insurers, p. 1549 
and other rule - Corporate Officer Coverage Under 
the Workers• Compensation Act, p. 670 
Attorney Fee Regulation, p. 2050, 323 

STATE LANDS, Department of, Title 26 

I and other rules - Federal Farm Compliance Program 
- Fee Schedule - Definitions - Rental Rates 
Lease and License Reports and Renewal 
Assignments - Subleasing - Pasturing Agreements -
Cancellation of Lease or License - Mortgages and 
Pledges, p. 1281 

LIVESTOCK, Department of, Title ;2 

32.3.104 
32.3.216 
32.3.219 

32.3.401 

32.8.202 
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Subject Diseases or Conditions, p. 1293 
Equine Quarantine Stations, p, 1288 
Protecting Montana Swine Industry Against 
Importation of Disease, p, 1291 
and other rules - Clarifying Authority for 
Control of Brucellosis ~ Affected Herd Owner 
Rights and Obligations, p. 1295 
and other rule - Milk Freshness Dating 
Clarifying Responsibilities, p. 88, 698 

Montana Administrative Register 



-1844-

MILITARY ArE~IRS, De~~rtment of, Titl~ 

I-XXII Montana State Veterans Cemetery, p, 2053, 776 

NATURAL RE~£URCES AND CONSERVATION, Department of, Title 36 

(Board of Natural Resources and Conservation) 
36.12.101 and other rules -Definitions -Forms 

Application and Special "ees - Issuance of 
Interim Permits, p. 857, 1560 

36.20.101 and other rules -Weather Modification 
Regulation, p, 863, 1561 

(Board of Water Well Contractors) 
36.21.~15 and other rules- Fee Schedule- Monitoring Well 

Constructor Licenses, p. 1180, 1635 
(Board of Oil and Gas Conservation) 
36.22.501 and other rule - Location Limitations - Plugging 

and Abandonment Procedures of Seismic Shot Holes, 
p. 520. 1095 

PUBLIC SERVICE REGULATION, Department of, Title 38 

38.3.704 

38.4.120 

38-5.1801 

38.5.2502 

and other rule - Filing by Motor Carriers of 
Proof of Insurance, p. 874, 1345 
and other rules - Intrastate Rail Rate 
Proceedings, p. 135, 699 
and other rules - Prohibiting the Nonesaential 
Use of Natural Gas for Outdoor Lighting, p, 1616 
Responsibility for the E~pense of Maintaining 
Water Utility Service Pipes from the Water Main 
to the Consumer's Property Line, p, 1614 

REVENUE, Department of, Title 42 

I 

I 
I 

I 
I 
I 

I 

I-III 
I-IV 
I-V 

I-X 

Motor Fuel Tax - Cardtrol 
Administration, p. 1008, 1565 

Compliance 

Exempt Retirement Limitation, p. 1186 

and 

Income Tax Deduction for Household and Dependent 
Care Expenses 1 p. 1188, 1642 
Capital Gain Excluaion, p. 1190, 1640 
10~ Income Tax Surtax, p. 1192, 1639 
Motor Fuel Tax Bonds - Problem Accounts, p. 1196, 
1651 
Severance Tax - Stripper Exemptions, p, 1198, 
1650 
Temporary Rule 
Exemption in 
p. 1200, 1563 

- Severance Tax 
Exceas of Actual 

- Stripper 
Production, 

Withholding Tax-Lien-Affidavit, p. 1194, 1643 
Operating Liquor Stores, p. 1183 
Corporation License Tax Exemption for Research 
and Development Firms, p. 1450 
Tertiary Production for Natural Resource and 
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I-X 
I-XI 
I-XI 

I-XI 
I-XIII 

I-XIV 

42.11 .104 

42.11.201 

!12.12.128 

42.13.105 

42.13.222 

42.15.311 

42.17.105 

42.17.105 

42.17.113 

42.17.131 

42.21.201 

42.25.1005 

4:! .25.1005 

42.31.2141 

-1845-

Corporation! Tax, p. 1422 
Dangerous Drug Tax Act, p. 1433 
Temporary Rules - Accommodation Tax, p. 674, 1097 
Temporary Rules - Light Vehicle and Motorcycle 
Tax, p. 678, 1106 
Accommodations Tax for Lodging, p. 1020, 1637 
Light Vehicle and Motorcycle Tax - Personal 
Property Tax, p. 1014, 1646 
Administrative Income Withholding for Child 
Support, p. 90, 328 
Retail Liquor/Wine Price Restructuring, p, 1952, 
705 
and other rule - Montana Liquor Vendors and 
Representatives, p. 1441 
and other rule - Catering Endorsements 
Permissible and Prohibited Activities Regarding 
Selling Beer in Grandstands, p. 876, 1491 
Applicability of Licenses - Premises Defined 
Gold Course Exception - Portable Satellite 
Vehicle, Movable Devices, p. 756 
Beer Wholesaler and Table Wine Distributor 
Recordkeeping ~equirements, p. 754, 1213 
and other rule - Withholding from Retirement Plan 
Benefits, p, 1430 
Temporary Amendment - Computation of Withholding, 
p. 672, 1112 
Computation of Withholding - Income Tax, p. 1029, 
1564 
Reporting Requirements for Withholding Taxes, 
p. 98. 329 
Withholding Allowance Review Procedures, p. 683, 
1113 
and other rules - Classification of Nonproductive 
Patented Mining Claims and Nonproductive Real 
Property, p. 758 1 121q 
and other rules ~ Temporary Rules - Severance Tax 
- Stripper Well and New Well Incentives, p. 1010, 
1489 
and other rules - Severance Tax - Stripper Well 
and New Well Incentives, p. 1031, 1647 
Personal Property Tax and Overpayment Refunds for 
Public Contractors, p. 1~38 

S~CRETARY OF STATE 1 Title 44 

I-II 

1 .2 .204 

1.2.331 

19-10/15/87 

and other rule - Fees and Format for Filing 
Notice of Agricultural Lien and Certificate of 
Information Obtaine3 by Public Access, p. 1553 
and other rulee - Temporary Rules - Rule Types 
and Their Location - Updating Procedures, p. 685, 
1114 
and other rule - Removal of Repealed Rules from 
ARM - Official Report of the Recodification of 
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Title, p. 1299, 1652 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I 

I-II 

I-III 

I-IV 

lf6.11.101 

46.6.1501 

116.10.317 
46.10.318 

lf6.10.321 

46.10.1103 
116.11.101 

116.12.102 

116.12.204 

116.12.2011 

46.12.2011 

46.12.302 

46;12.401 
46.12.503 

116.12.504 

46.12.514 

46.12.525 

116.12.526 
116.12.532 

46.12.555 

Food Stamp Employment and Training Program, 
p. 153, 330 
Inpatient Hospital Reimbursement System Based 
Upon Diagnosis Related Groups (DRGs) for Montana 
Medicaid Program, p. 13011 
and other rules - Organ Transplantations, 
Transportation and Per Diem, p. 5711, 907 
Medicaid Reimbursement for Services of Nurse 
Specialists, p. 1331 
and other rules - Transfer of rules from the 
Community Services Division to the Department of 
Family Services, p. 1492, 1653 
and other rules - Program for Persons with Severe 
Disabilities, p. 524, 1115 
AFDC Protective and Vendor Payments, p. 10, 2011 
Policy of the AFDC Emergency Assistance Program 
to Not Pay Recipient's Taxes, p. 248, 780 
and other rules - Medicaid Coverage of Pregnant 
Women - Medicaid coverage of Eligible Individuals 
Under 21 Years of Age, p. 1300, 1655 
AFDC Table of Assistance Standards, p. 760, 1215 
Adoption of Amendments to Federal Agency 
Regulations Pertaining to the Food Stamp Program, 
p. 152 
and other rule - Electronic Media Claims 
Submission in the Medicaid Program, p. 551, 8911 
and other rules - Medicaid Optional Services, 
p. 1160 
and other rule - Nurse Specialists Services 
Provided - Services Not Provided by Medicaid 
Program, p. 1331, 1688 
and other rules - Medicaid Optional Services and 
Co-payments, p. 560, 895 1 13311 
and other rules - Inpatient Psychiatric Services, 
p. 5511, 900, 1116 
and other rules - Medicaid Sanctions, p. 1062 
and other rule - Inpatient Hospital Services 
Definitions - All Hospital Reimbursement 
General, p. 1304, 1658 
Mandatory Screening and Authorization of 
Inpatient Hospital Services, p. 558, 905 
and other rules - Early Periodic Screening 
Diagnosis and Treatment (EPSDT), p. 12, 205 
and other rules - Outpatient Physical Therapy 
Services, p, 145, 331 
Outpatient Physical Therapy Services, p. 1329 
Reimbursement for Speech Pathology Services, 
p. 8, 207 
and other rules - Personal Care Attendant 
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46.12.1005 

1!6. 12.1201 

1!6.12.2003 

116.12.3207 

46.12.3501 

46.12.3803 
46.12.3803 
46.13.302 
46.13.402 

46.25.728 

45.25. 731 

19-10/15/87 
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Services, p. 197, 372 
Transportation and Per Diem, Reimbursement, 
p. 2057, 161 
and' other rules - Nursing Home Reimbur~ement, 
p. 531, 913 
and other rule~ - Reimbursement for Physician 
services, p. 1035, 1496 
Eligibility Determinations for Medical Assistance 
- Transfer of Resources, p. 365, 710 
and other rule - Non-institutionalized SSI­
related Individual a and Couples, p. 6, 208 
Medically Needy Income Standards, p. 878, 1346 
Medically Needy Income Standards, p. 2004, 163 
Low Income Energy Assistance Program, p. T454 
Low Income Energy Assistance Program (LIEAP) 
Supplemental Assistance, p, 375 
Eligibility Determinations for General Relief 
Assistance, p, 527, 1117 
Structured Job Search and Training Program, 
p. 529, 927 
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